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PREFACE. 


AFTER  the  Publication  of  a Collection  of  State-Trials,  which  con  lifts  of  Six  Volumes  in  Folio ; the  Reader  may  pofliblv  be  furpriz’d  at 
the  Appearance  of  two  Volume*  more  of  Colle&ions  on  the  fame  Subject.  For  this  Rcafon  it  may  be  proper  to  premife  fome  Parti- 
culars prefatory  to  the  Work,  concerning  the  Inducements  there  were  to  it,  and  the  Method  wherein  it  has  been  purfued. 

And  here  we  would  by  no  means  be  underftood  to  lay  any  Imputation  on  the  Gentleman  who  prepar’d  the  laft  Edition  of  that  Work  for  the 
Profs-  The  judicious  Preface  he  prefix’d  to  it,  plainly  lhew’d  him  to  be  entirely  Mailer  of  the  Subje£i;  and  he  perform’d,  with  eminent  Sufficiency 
the  Part  he  undertook,  which  was,  to  prepare  and  methodize  fuch  Trails,  Printed  or  Manufcript,  as  were  brought  to  him;  to  infert  them 
in  their  proper  Places,  and  to  make  Remarks  and  References  wherever  there  was  Occafion.  The  Buftnefs  of  collecting  the  feveral  Pieces  was 
by  no  means  his  Province,  nor  was  it  to  be  expected  from  one  who  had  daily  Avocations  in  the  way  of  his  Profcffion. 

And  tho’  it  were  admitted  that  the  then  Undertakers  did  every  thing  they  polfibly  could*  to  render  the  Work  entire  and  complete,  and 

Sared  neither  Pains  nor  Expence  to  procure  Materials  fit  for  the  purpofe-;  yet  it  is  no  wonder,  that  in  fo  fruitful  a Field,  they  fhould  after  all  their 
iligence  leave  fome  Gleanings  to  reward  the  Induftry  of  thofc  that  came  after  them. 

They  proceeded  in  the  firfl  Edition  -upon  a very  fcanty  Plan,  propofing  to  take  in  no  Trials,  but  what  were  really  State-Trials , and  were 
taken  at  length  and  entire ; and  to  this  Plan  they  adhered  ftri&ly,  except  in  a few  Inftances : but  in  preparing  the  fecond  Edition,  by  the  Advice 
of  feveral  (Jentlemen  of  Learning  and  Curioftty,  a greater  Latitude  was  taken,  and  as  well  feveral  Cafes  heard  before  the  Court  of  Star-Chamber 
were  inferred,  as  other  Proceedings  at  Law,  which  could  not  properly  be  called  State-Trials ; and  Trials  which  were  well  taken,  tho’  not  of  a 
Criminal  Nature,  were  inferted,  together  with  the  dying  Behaviour  and  Speeches  of  fuch  unfortunate  Perfons  as  fufFer’d  Death  upon  their  Con- 
victions. 

In  almoft  every  of  thefe  Particulars,  thefe  Supplemental  Volumes  will  appear  to  have  received  many  Additions  and  Improvements.  The  Cafes 
here  inferted,  which  were  debated  in  the  Star-Chamber , are  fuch  only  as  were  confiderablp  for  the  Curiolity  of  the  Fail  enquired  into  ; as  the  Cafe  of 
Davidjon  for  fending  down  the  Warrant  for  beheading  the  Queen  of  Scots , contrary  to  Queen  Elizabeth's  Order ; or  for  the  Figure  and  Station  of  the 
Perfons  concern’d,  as  Lord  Chancellor  Bacon  and  others.  The  Trial  for  a large  Eftate  in  Shadwell,  wherein  the  Lady  Ivy  was  a Party  ; that  of  Mr. 
Denciv  and  others,  for  aflaulting  Mr.  Colepepper ; the  Proceedings  between  the  Duke  and  Dutchef's  of  Norfolk,  and  his  Grace’s  Trial  with  Mr.  Ger- 
maine ■,  and  fome  others  were  taken  from  primed  Pieces,  which,  for  their  Price  and  Scarcity,  were  almoft  equivalent  to  Manufcripts  : and  we  can  with 
Truth  fay,  that  mofl  of  the  printed  Tracts  here  made  ufc  of,  coll  above  Ten  times  the  Price,  that  an  ordinary  Piece  of  the  fame  Size  is  commonly 
fold  for.  1 

As  for  the  T rials  in  thefe  Volumes  which  were  never  before  printed,  we  are  not  at  liberty  to  give  the  Reafons  why  we  believe  them  to  be  Authen- 
tick;  but  we  conceive  the  intrinfick  Marks  they  bear  will  bclo  evident  and  convincing,  to  every  one  that  tcads  them,  of  their  being  genuine,  as  to 
make  any  Proofs  on  that  Head  to  be  abfolutely  unncceflary. 

We  have  been  oblig’d  in  a few  Places  to  tranferibe  here  and  there  fome  Paflages  from  larger  Works : but  in  this  Particular  we  have  been  as  (paring 
as  poffible,  having  inferted  no  more  than  was  abfolutely  neceflary  to  preferve  the  Connexion,  and  to  make  the  whole  more  intelligible.  The 
greatcll  Freedom  taken  in  that  kind  has  been  in  the  Collection  of  Arguments  and  Debates  upon  the  Habeas  Corpus  Act  and  Liberty  of  the  Subjeift, 
between  the  Years  1627  and  1640;  in  which  we  were  obliged  to  be  fometimes  beholden  (but  as  little  as  poffible)  to  Mr.  Rujkwartb's  Hiftorical 
Collections.  As  thefe  Cornells,  between  the  Crown  and  the  Subjedl,  were  one  of  the  greateft  Caufes  of  the  fatal  Confufions  which  afterwards 
followed,  and  of  that  furprifing  Revolution  which  was  the  Aftonilhment  of  all  Chrijlendom , every  Proceeding  in  that  Affair,  warranted  by  fufficient 
Authority,  was  thought  worth  preferving ; efpecially  as  it  related  to  what,  next  to  the  Life  of  the  Subject,  is  deemed  moil  precious  in  the  Eye  of 
the  Law,  his  Liberty. 

Some  Gentlemen  may  perhaps  think  that  Mr.  Ru/bwtrth’ s Collection  are  fo  full  on  this  Head,  that  it  would  be  a Prefumption  to  add  any  thing 
to  them  : but  it  will  appear  that  moil  of  the  Speeches  and  Proceedings  here  printed  are  not  taken  notice  of  by  Mr.  Ru/hivorth.  How  they  came 
to  be  omitted,  we  will  not  pretend  to  determine ; only  we  cannot  forbear  observing,  as  a ftrange  Inftance  of  Partiality  in  that  Editor,  that  after 
inferring  the  Articles  againll  the  Earl  of  Strafford  at  large  in  his  Trial,  he  has  abridg’d  the  Anfwer  put  in  by  him  to  his  Articles,  with  this  Intro- 
duction : The  Anfwer  held  three  Hours , being  above  200  Sheets  of  Paper , too  long  to  be  here  inferted ; yet  take  an  Ahjlra£t  of 'the  faid  Anfwer  to  the  Articles 
exhibited  againjl  him , which  art  as  followeth.  Which  AbftraCl  is  fo  vallly  fliort,  as  not  to  contain  above  Ten  Pages. 

For  fear  of  being  thought  prolix,  in  order  to  fwell  the  Price  of  the  Book,  we  have  omitted  the  Trial  at  large  of  the  Earl  of  Strafford,  it  being  to 
be  had  feparate  at  a moderate  Price.  We  don’t  doubt  but  his  Anfwer  at  large  would  have  been  a great  Ornament  to  this  Collection,  and  would 
have  enabled  the  World  to  judge  more  clearly  of  his  Cafe,  than  it  is  now  likely  to  do.  But  as  all  the  Proceedings  againll  him  were  ilriCtly 
order'd  to  be  obliterated ; fo,  with  the  utmoil  Enquiry,  we  have  been  u liable  to  find  any  Copy  thereof  remaining  with  the  Defcendants  of  his 
Family,  or  in  any  other  Hands. 

The  Cafe  of  Momplies,  between  the  Eojl-lndia  Company  and  Mr.  Sandys,  does  not,  it  mufl  be  confcft,  llrictly  fpcaking,  come  under  the  De- 
feription  of  a State-Trial ; but  as  the  publilhing  the  Proceedings  between  the  King  and  the  City  of  London,  upon  a J$us  Warranto,  in  the  laft 
Edition  of  the  State-Trials,  met  with  general  Approbation,  we  hope  the  like  candid  Conftruclion  will  be  put  upon  the  Step  we  have  taken  in  this 
Cafe.  The  Qucllion  of  the  Power  of  the  Crown  to  grant  an  cxclufive  Charter,  and  the  Dillindlion  to  be  made  between  a criminal  Monopoly, 
the  regal  Prerogative,  and  legal  Property,  are  undoubtedly  of  the  highell  Importance.  The  Point  is  debated  upon  chi . Occasion  by  the  moll 
knowing  and  eminent  Lawyers  of  the  Time,  and  their  Arguments  arc  now  firit  publilhcd  from  Manufcripts,  which  have  not  been  tak-n  notice  of 
in  any  of  the  Law-Books  now  extant,  (except  a very  Ihort  Abftraft  of  fome  of  the  Speeches,  which  is  printed  in  Mr.  Serjeant  Skinner’s  Reports)  to 
which  are  added,  the  learned  Arguments  and  Reafons  of  the  Lord  Chief-Jullice  Jeffreys. 

There  are  fome  Inftances  where  we  have  not  been  able  to  procure  complete  T rials,  and  yet  have  obtained  either  Speeches  made  in  them  by  Gentle- 
men of  Note  at  that  time,  or  large  and  particular  Relations,  though  not  in  fo  minute  and  exaifl  a manner,  as  in  Trials  taken  in  Short-hand  in  Court. 
Where  any  thing  of  this  kind  has  occur’d,  which  we  judg’d  worth  notice,  we  have  chafe  to  preferve  them  from  the  oblivion  they  would  otherwife 
link  under,  by  inferting  them  in  this  Collection.  Ana  tho’  they  arc  not  fo  valuable  as  entire  Trials,  yet  they  may  ferve  to  give  a more  clear  Account 
of  the  Fads  there  tried,  than  is  to  be  found  in  a general  Hillory  ; which,  as  the  learned  Editor  of  the  State-Trials  well  obferves,  is  one  conGderablc 
Benefit  arifing  from  Colleftions  of  this  kind. 

Concerning  the  other  Pieces  contained  in  this  Colle&ion,  we  need  be  the  lefs  particular  in  this  place,  as  we  have  before  moll  of  the  Articles,  or 
in  Notes  at  the  Bottom,  given  our  Reafons  for  inferting  them  : Only  left  it  fhould  be  thought  that  the  remarkable  Cafe  of  Ajhby  and  White,  in  the 
lnll  Volume,  contains  no  mole  than  the  fmall  Book,  publilhed  under  that  Name  in  Oitavo  in  the  Year  1705,  it  may  be  proper  to  obferve.  That 
the  whole  Proceedings  and  Debates  of  that  memorable  Affair  are  deduced  in  order  of  Time  from  the  full  Complaint  made  in  the  Houfe  of 
Commons;  containing  not  only  the  Proceedings,  Reports,  Rcprel’enutions,  Conferences  and  Refglutions,  of  both  Houfes,  as  publilh'd  by  their 
Order  ; but  alfo  the  Proceedings  and  Arguments  in  the  Court  of  King' s- Bench. 

In  fine,  as  no  Pains  or  Expence  has  been  fpared  to  make  this  Collection  complete,  ufcful  and  inftru£livc;  fo  we  mull  fubmit  the  whole  to  the 
Judgment  of  the  Publick,  and  rely  upon  the  Candour  of  the  Readers,  for  a kind  Acceptance  of  our  Endeavours. 

THE 
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The  feveral  TRIALS,  &c.  contained  in  the  SEVENTH  VOLUME. 
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1 -40  PROCEEDINGS  in  Parliament  again fl  Sir  Thomas  Seymour, 
549  1 Knight , Lord  Sudley,  fir  Higb-Treafin,  2&  3 Edw.JE 

II. 

jeeo.  Pnmdings  agomfi  Edward  Duke  of  Somerfet,  in  Parliament,  fir 
55  Mifdcmeanaurs  and  Higb-Treafin , 3 and  4 Ldw.  VI.  12  , 

,eei.  Preceedingi  before  the  Lards  again ll  Edward  Duke  a/ Somerfet,  fir 
55  Higb-Treafin  andFeLny,^s  Edw.  VI.  - 15 

The  Arraignment  cf  Mr.  Davifon  in  the  Star-Chamber,  fir  Mif 
prifion  and  Contempt,  30  Eliz.  20 

7 be  Arraignment  of  Sir  Richard  Knightly  and  others,  in  the  Star- 
Chatnber,  fir  maintaining  feditious  Perfons,  Books,  and  Libels, 

V VI.  ■ 29 

1 600.  Proceedings  in  Parliament  again/  John  Earl  o/Gowrie,  Alex- 
ander Ruth  vxn,  bis  Brother,  Henry  Ruthven,  Hugh  Montcrief, 
and  Peter  Eviot,  far  Higb-Treafin  at  Edinburgh.  33 

1 600.  The  Arraignment  and  Judgment  ofCapt.  Thomas  Lee,  at  the  Seffons- 
Haufi  near  Newgate,  fir  Higb-Treafin,  43  Eliz.  44- 

jfioo  The  Trial  of  Sir  Chriftopher  Blunt,  Sir  Charles  Davers,  Sir  John 
Davi  s.  Sir  Gilly  Merrick,  and  Henry  CufFe,  fir  Higb-Treafin , 
at  Weftminfter,  43  EHz.^  - - 47 

1602.  Tho  Trial  of  Sir  Griffin  Markham,  Knt.  Sir  Edward  Parham,  Knt. 

George  Brooke,  Eh.  Bartholomew  Brookelby,  Efj.  Anthony 
Copley,  William  Watfon,  Pritjl , William  Clarke,  Pritjl, fir 
Higb-Treafin , at  Winchcftcr,  t Jac.  I.  - 63 

1602.  The  Cafe  between  Sir  Francis  Goodwin  and  Sir  John Fortefcue,  in 
3 the  Reign  of  King  James  I.  as  tt  Jlanas  upon  the  Journal  of  the 
Htnje  0/ Commons,  1 JacM.  - - 67 

,609.  «.  Pro«f,  mi  TrUI  ./  Rotet  Loot.  Of  ReWriE,  for  High- 

Treafin,  in  mfpiring  with  John  Earl  of  Gownc,  to  murder  King 
James  I.  at  Edinburgh,  rjac.  I.  78 

1609.  The  Trial  / the  Lord  Bat  merino,  for  High-Treafon,  at  St.  Andrew^, 


7 Jac-  r- 


XIII. 


i6l2.  The  Arraignment  and  Confiffton  of  the  L:rd  Sanquirc  (tr ho  being 
a Baron  of  Scotland,  was  arraigned  by  the  Name  of  Robert 
Creighton,  Eh.),  at  the  KingV Bench  Bar  in  VVdlminlkr- 
Hall,  for  procuring  the  Murder  of  John  Turner,  a Majler  of 
Defence , whom  he  caus'd  to  be /hot  with  a Pijlol,  by  one  Carhel  a 
Scotifliman,  fir  thrujling  out  one  of  his  Eyes  in  playing  at  Ra- 
pier and  Dagger , 10  JacA.^  - - 86 

Proceedings  again/l  John  Ogilvic,  fir  High-Treafon,  at  Glafgow, 
13  Jac.  I.  - * 95 

3 3 XV. 

Proceedings  againjl  Mr.  Wraynham,  in  the  Star-Chamber , fir 
pandering  the  Lord-Chanalkr  Bacon  of  Injujiice,  lb  Jac.  J.  102 

Proceedings  on  the  Habeas  Corpus,  brought  by  Sir  Thomas  Darnel, 
Sir  John  Corbet,  Sir  Walter  Earl,  Sir  John  Hevcningham,  and 
Sir  Edmund  Hampden,  at  the  King’i-Bench  in  Weftmintter- 
Hall,  3 Car.  I.  - - ”4 

XVII. 

Proceeding i again/l  William  Stroud,  Efj.  Walter  Long,  E/f- John 
Selden",  Eh.  'and  others,  on  an  Habeas  Corpus,  in  Banco  Regis, 

5 Car.  I.  " 217 

J xvm. 

1629.  Proceedings  again/}  S;V  John  Elliot,  Denzil  Hollis,  and  Benjamin 
Valentine.  Efqrs.  fir  feditious  Speeches  in  Parliament,  in  Banco 
Regis,  5 Car.  1.  - - 242 

XIX. 

. The  Trial  of  James  Lord  Uchiltrie,  fir  Calumnies  and  Jlandirsu: 
Speeches  againjl  James  Marquis  of  Hamilton,  the  Earh  ^Had- 
dington, Roxburgh,  and  Buccleugh  ; tending  to  fiwing  Sedition 
betwixt  his  Majtjly  and  the  faid  Noblemen,  at  Edinburgh, 

6 Car.  I.  - 260 

XX. 

163--  The  Trial  f John  Lilburn  and  John  Wharton,  fir  Printing  and 
‘ PulliJLir.e  feditious  Books , in  the  Star-Chamber,  13  Car.  I- 

286 

XXI. 

164c.  Proceeding ; in  Parliament  againjl  Sir  John  Finch,  Boron  if  Ford- 
wich,  Lord-Keeper  fir  Higb-Treafin,  16  Car.  I.  309 

1647.  Two  Judgment t of  the  Lords  afftmbled  in  Parliament,  again/l  John 
‘ Morris, a/;a; Poyniz,  Mzxy bis IPifi,  lfabcl  Smith,  LconardDarby, 


end  John  Harris  ; fir  forging,  framing,  and publijhing  a Copy  of 
a pretended  A3  of  Parliament,  22  Car.  I.  Pare  ill 

XXIII. 

1649.  The  Trial  cf  Col.  John  Morris,  Governor  of  Pontefract  Cajllt ; at 

the  Afjrus  at  the  Cojilc  of  Vork,  before  Mr.  John  Pulefton,  and 
Air.  BaronThotpefJuJIeees  of  Ajfszt, fir  Higb-Treafin,  2Car.  II. 

320 

XXIV. 

1650.  The  Proceedings,  Examination  and  Trial  of  Col.  Eufebius  Andrcwe, 

before  the  High  Court  of  Juffue,  fir  High-Treafon,  3 Car.  II. 

324 

XXV. 

165.2.  The  Trial  of  Richard  Fauleoncr, /ir  Perjury,  at  the  King’j-Bcnch, 

5 Car.  II.  - 343 

XXVI. 

1653.  The  Trial  cf  Mr.  'John  Lilburn,  at  the  Sejfions- Houfe  in  the  Old- 
Bailey,  fir  reluming  into  England,  being  bonified  by  Adi  of 
Parliament , 6 Car.  II.  - 354 

XXVII. 

1656.  The  Trial  sy"  Miles  Sindercombe,  alias  Filh,  fir  High-Treafon  ; at 
the  Upper-Bench  before  the  Lord  Chief  Jujlict  Glynn,  and  Mr. 
JuJlice  Warburton,  8 Car.  II.  >•  37 1 

XXVIII. 

l£6l-  Proceedings  againjl  Archibald  Marquis  of  Argylc,  fir  High-Trea- 
fon,  in  Scotland,  13  Car.  II.  - 379 

XXIX. 

1666.  The  Trial  of  the  Lord  Morley,  before  the  Houfe  of  Lords,  fir  Murder, 
18  Car.  II.  - - 421 

XXX. 

1674.  The  Proceeding 1 in  the  Court  of  King’f-Bench,  Exchequer,  and licit  ft 

of  Peers,  in  the  Cafe  of  Sir  Samuel  Barnardifton,  Bart,  againjl  Sir 
William  Soame,  Sheriff  of  Suffolk,  concerning  the  Eleflion  of 
Members  to  Parliament,  26  Car.  II.  - 428 

XXXI. 

1675.  Proceedings  in  the  Houfe  of  Commons,  on  an  Appeal  being  brought  in 

the  Houfe  of  Lords,  by  Dr.  Shirley,  againjl  Sir  John  Fagg,  and 
ethers,  their  Members,  27  Car.  II.  - 453 

XXXII. 

1676.  Proceedings  againjl  Mr.  Francis  Jcnks,  for  a Speech  made  by  him 
‘ on  the  HuJIings  at  Guildhall,  on  Midfummcr-day,  27  Car.  II. 

468 

XXXIII. 

1679.  Articles  of  High- ATf demeanours,  humbly  offer’d  and  prcfntedto  the 
Confideration  of  bis  tnojl  Sacred  Majejly,  and  his  mofi  Honourable 
Privy-Council,  againjl  Sir  William  Scrogt  ' 


1615. 


162 f. 


1629. 


1631. 


tj  the  Kinp’.-Bench  j exhibit. J ly  Dr.  C 

XXXIV. 


1 680.  Proceedings  againjl  Sir  William  Scroggs,  Knt.  Lord  Chief  JuJlice 
if  King’s-Bcnch,  and  other  fudges,  in  Parliament , 32  Car.  II. 

479 


of  the  \ 


XXXV. 

168c.  The  Report  from  the  Committee  of  the  Commons  in  Parliament , ap- 
pointed by  the  Honourable  Houfe  of  Commons,  to  eonfuler  the  Peti- 
tion of  Richard  Thompfon  of  Briftnl,  Clerk , and  to  examine  Com- 
plaints againjl  him.  And  the  Reflation  of  tbs  Commons  in  Parlia- 
ment upon  this  Report  fir  hit  Impeachment  of  High  Crimes  and  Mif- 
elemeanours,  32  Car.  II.  - - 401 

XXXVI. 

1 68  3.  The  Great  Cafi  of  Monopolies,  between  the  Eaft-I  ndia  Company,  Plain- 
tiffs, and  Thomas  Scwiys., Defendant  • whether  thar Patent firTrad- 
ing  to  the  Eaft-Indics,  exclujhe  of  all  others,  is  good,  35  Car.  II. 

xxxvn. 

1684.  The  Lady  Ivy’j  Trial,  for  great  Part  of  Shad  well,  in  the  County  of 

Midalcfex,  in  Banc.  Reg.  36  Car.  II.  - 571 

XXXV  HI. 

1685.  The  Trial  of  William  Difney,  Efq.  by  the  King's  Special  Comrtsf- 

Jion  of  Oyer  and  Terminer,  held  at  the  Marfltalfea  in  South- 
wark, far  Higb-Treafin,  2 T3C.  II.  - 6ii 

XXXIX. 

1686.  The  Trial  with  Sir  Edward  Haris,  Bart,  for  neglecting  to  take  the 

Oaths  of  Supremacy  and  Allegiance,  with  his  Plea  thereto,  upon  the 
King’s  difpenfing  with  the  Statute,  25  Car.  II.  and  the  Opinion  of 
the  Judges  thereupon,  2 Jac  11.  6a  2 

1686.  The  Proceedings  againjl  Mr.  Samuel  John  fun,  who  was  tried  at  the 
King’r-Bench  Bar,  Weftminfter,  for  High  Mifdemeanours , /« 
writing  and  publijhing  feditious  Libels,  1 Jac.  II.  645 

1688.  The  Trial  of  Rowland  Walters,  Dearing  Bradflsaw,  and  Am- 
brofe  Cave,  Gents,  at  the  Old-Bailey,  before  Sir  John  Shorter,  Knt. 
Lord-Mayor,  and  Sir  Bathoiomew  shower,  Knt.  Recorder,  with 
others  of  his  Maj/Jly's  JuJlices,  fir  murdering  Sir  Carles  Pymm, 
Bart.  4 Jac.  II.  - - 64S 
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Proceedings  in  Parliament  againft  Sir  Thomas 

Feb.  25,  1549* 

ABOUT  the  Year  1547  *,  Sir  Thomai  Seymour,  the  Protector’s 
brother,  was  brought  to  fuch  a Share  of  his  fortunes,  that  he 
was  made  a Baron,  and  Lord  Admiral.  But  this  not  fatisfy- 
ing  his  ambition,  he  endeavoured  to  have  linked  himfclf  intoa 
nearer  relation  with  the  Crown,  by  marrying  the  King’s  Sifter,  the  Lady 
ETambith.  But  finding  he  could  not  compafe  that,  he  made  his  addrcll'cs 
to  Catherine  Parr,  die  Queen  Dowager,  and  they  were  married  privately. 
Being  by  this  match  pofleffed  of  great  wealth,  he  ftudied  to  engage  all 
about  the  King  to  be  his  friends.  His  defign  was,  that  fince  he  was  the 
King’s  Unde 'as  well  as  his  Brother,  he  ought  to  have  a proportioned 
flian:  with  him  in  the  Government.  About  Eajlcr  that  year  he  firft  fet 
about  that  defign;  and  corrupted  foinc  about  the  King,  who  fhould  bring 
him  fomctlmes  privately  through  the  Gallery  to  the  Queen  Dowager's 
Lodgings  ; and  he  defired  they  would  let  him  know  when  the  King  had 
occjJiou  lor  Money,  they  fhcu.d  not  trouble  the  Treafury,  for  he  would 
furnith  hirn.  Thus  he  gained  ground  with  the  King. 

When  the  Proteclor  was  that  year  in  Scotland,  the  Admiral  began  toad 
more  openly,  and  was  for  making  a party  for  himfclf,  of  which  Pagrt 
charged  him  in  plain  terms,  yet  all  w-s  InelFcdual ; for  the  Admiral  was 
refolded  to  eo  on,  and  cither  get  himfclf  advanced  higher,  or  perilh  in  the 
attempt.  During  the  Sciftan,  the  Admiral  got  the  King  to  write  with 
his  own  hand  a uicGagt  to  the  Houle  of  Commons  for  making  him  Go- 
vernor of  his  Perfon,  and  he  intended  ro  have  gone  with  it  to  the  Houfc, 
and  had  a party  there,  by  whole  lntcrell  he  w.c  confident  to  have  carried 
his  bulincL  : he  dealt  alfo  with  many  of  the  Lords  and  Couufcllors  to  a Gift 
him  in  it.  When  this  was  known,  before  he  had  gone  with  it  to  the 
Houle,  fomc  were  fent  in  his  Brother's  name  to  tee  if  they  could  prevail 
with  him  to  go  tto  further;  herefufed  to  hearken  to  them,  and  laid,  that 
if  he  were  crofted  in  his  attempt,  he  would  make  this  the  blacie/l  Parlia- 
ment that  ever  was  in  England.  Upon  that  he  was  fent  for  by  order  from 
rhe  Council,  but  refufcd  to  come ; then  they  threatened  him  fevercly, 
and  told  him,  the  King’s  writing  was  nothing  in  Law,  but  that  he  who 
had  procured  it,  was  punifn.xble  for  doing  an  act  of  fuch  a nature,  life. 
fo  they  vefolvcd  to  have  him  fent  to  tho  Tower.  But  at  laft  he  fubmitted 
himfclf  to  the  Proi.xtor  and  Council;  and  his  Brother  and  he  Jeon' d to 
be  perfectly  reconciled,  f,  though  it  was  viftble  he  only  put  ofF  his  projects 
till  a fitter  conjuncture,  and  was  on  all  occafiuhs  infilling  into  the  King 
a diflik-,-  of  t very  thing  th  >t  was  dime,  perfuadlng  him  to  afi'uinc  the  Go- 
vernment himfclf,  and  bribing  hia  lervaitJs. 

Thus  he  continued  contriving  and  plotting  for  fomc  time;  the  Pro- 
tector hud  often  l>ec a told  of  thefe  things,  andw-u  ued  him  of  the  danger 
into  which  he  would  throw  himfelf.  But  his  reftlefs  ambition  leaning 
incurable,  he  was  on  the  191I1  ol  January  { Slow  fayeth  the  l6th)  fent  to 
the  Tower  £ : aud  now  many  things  broke  out  againft  him,  particularly  a 
confpiracy  of  his  with  Sir  ll'illiam  Sharing  ton,  Vicc-Treafurer  of  the  Mint 
at  Brijhi,  who  was  to  have  furnilhed  him  with  io,coo/.  and  had  already 
Coined  about  12,'  00/.  falie  money  |j,  and  had  dipt  a great  deal  more,  to 
the  value  of  40,000  i.  in  all ; for  which  he  was  attainted  by  a procefs  at 
common  law,  and  tluit  was  confirmed  in  Parliament  §.  Fowler  alfo,  that 
waited  in  the  Privy-Chamber,  with  others  were  fent  to  the  Titter-,  many 
complaints  being  brought  againft  him,  the  Lord  Rttjjil,  the  harl  of 
St-Nthtimpion  and  Secretary  Pctu  were  ordered  to  receive  their  Examinations. 

The  I'rotedor  finding  he  could  not  perluadc  him  to  fubmit,  on  the  22d 
of  February  a report  was  made  to  the  Council  of  all  the  informations 
againft  him  ; conlilhng  not  only  of  the  particulars  before-mentioned,  but 
of  many  foul  mifdemc.'.nours  in  the  di (charge  of  the  Admiralty,  l'everal 
pirates  being  concerned  with  him,  <s"r.  The  whole  charge  againft  him, 
confiding  of  33  articles,  is  as  followcth,  viz,. 

Arti-.L:  of  Eiih-Treafoa,  and  other  Mifdcmeaticurs  againft  the 
King's  Majefty  and  Lis  Crown,  object ed  to  Sir  Thomas 


I. 

Seymour,  fCnt.  Lord  Sudleyt  for  High-Treafon, 

2 and  3 Edw.  VI. 

Seymour,  Knt.  Lord  Seymour  of  Sudley,  and  High  Admiral  of 

England. 

Ex  Giro  Caneilii,  j , TU  HEREAS  the  Duke  of  Sonurfrt  was  made 
. Governor  of  the  King’s  Majcfty’s  Perfon, 
and  Prote&or  of  all  his  Realms,  and  Dominions,  and  Subjcdls,  to  the 
which  you  yourlelf  did  agree,  and  gave  your  confent  in  writing;  it  is 
olije&cd  and  laid  unto  your  charge.  That  this,  notwith Handing  you  have 
attempted  and  gone  about,  by  indirect  means,  to  undo  this  Order,  and 
to  get  into  your  hands  the  Government  of  the  King’s  Majefty,  to  the 
great  danger  of  his  Highnefs’s  Perfon,  and  the  Subvcrfion  of  the  State 
of  the  Realm. 

2.  It  is  objeSed,  and  laid  to  your  charge.  That  by  corrupting  with 
Gifts,  and  fair  Promifes,  divers  of  the  Privy- Chamber,  you  went  about 
to  allure  his  Highncfs  to  condefccnd  and  agree  to  the  fame  your  moll 
heinyus  and  perilous  purpofes,  to  the  great  danger  of  his  Highnefs’s  Per- 
fon, and  of  the  Subvcrfion  of  the  State  of  the  Realm. 

3.  It  is  obje&ed,  and  laid  unto  your  charge,  That  you  wrote  a Letter 
with  your  own  hand,  which  Letter  the  King’s  Majefty  Ihould  have  fub- 
feribed,  or  written  again  after  that  Copy,  to  the  Parliaincnt-Houfe ; and 
that  you  delivered  the  fame  to  his  Highncfs  for  that  intent:  With  the 
which  fo  written  by  his  Highncfs,  or  fublcribed,  you  have  determined  to 
have  come  into  the  Commons-Houfe  yourfelf;' and  there,  with  your 
fautors  and  adherents  before  prepared,  to  have  made  a broil,  or  tumult, 
or  uproar,  to  the  great  daager  of  the  King’s  Majcfty’s  Perfon,  and  lub- 
vcrlion  of  the  State  of  this  Realm. 

4.  It  is  objected,  and  laid  unto  your  charge.  That  you  yourfelf  fpake 
to  divers  of  the  Council,  and  laboured  with  divers  of  the  Nobility  of  the 
Realm,  to  ftick  and  adhere  unto  you  for  the  alteration  of  the  State  and 
order  of  the  Realm,  and  to  attain  your  other  purpofes,  to  the  Ganger  of 
the  King's  Majefty’s  Perfon,  now  in  his  tender  years,  and  fuhverlion  of 
the  State  of  the  Realm. 

5.  It  is  objected,  and  laid  unto  your  charge.  That  you  did  fay  openly 
and  plainly,  you  would  make  ihe’blackcft  Parliament  that  ever  was  in 
England. 

6.  It  is  obje&ed,  and  laid  to  your  charge,  That  being  fent  for  by  the 
authority,  to  anfwer  to  fuch  things  as  were  thought  meet  to  be  reformed 
in  you,  you  refuted  to  come ; to  a very  evil  example  of  difobedtcnce,  and 
danger  thereby  of  the  fubverfion  of  the  State  of  the  Realm. 

7 It  is  objected,  and  laid  to  your  charge.  That  fince  the  laft  Seflions 
of  this  Parliament,  notwithftanding  much  clemency  lhewed  unto  you, 
you  have  ftill  continued  in  your  former  mifehievous 'purpofes  ; and  con- 
tinually, by  yourfelf  and  others,  ftudied  and  laboured  to  put  into  the 
King’s  Majetly’s  head  and  mind,  a milliking  of  the  Government  of  the 
Realm,  and  of  the  Lord  Protector’s  doings,  to  the  danger  of  his  Perfon, 
and  the  great  peril  of  the  Realm. 

8.  It  is  objected,  and# laid  to  your  charge.  That  the  King’s  Majefty 
being  of  thofe  tender  years,  mid  as  yet  by  age  unable  to  dirc<2  his  own 
things,  you  have  gone  about  to  inftii  into'his  Grace’s  head,  and  as  much 
as  lieth  in  you,  perluudcd  him  to  take  upon  himfclf  the  Government  and 
managing  of  his  own  affairs,  to  the  danger  of  his  Highnds’s  Pcrlon,  and 
great  peril  of  tho  whole  Realm. 

9.  It  is  objected,  and  laid  to  your  charge.  That  you  had  fully  intended 
and  appointed,  to  have  taken  the  King’s  Majefty’s  Perfon  into  your  own 
hands  and  cufto.l  v,  to  the  danger  of  his  Subjects  and  peril  of  ihc  Realm. 

10.  It  is  objected,  and  la.d'to  your  charge.  That  you  have  corrupted, 
with  money,  certain  of  the  Privy-Chamber,  to  perfuade  the  King’s  Ma- 
jefty to  have  a credit  towards  you  ; and  fo  to  infinuate  you  to  his°Grace, 
that  when  he  lacked  any  thing,  he  Ihould  have  it  of  vou  and  none  other 
body,  to  the  intent  he  Ihould  millike  his  ordering,  and  that  you  might  the 
better,  when  you  few  time,  ufe  the  King’s  Highncfs  Tor  an  inftrumcm  to 
this  purpofe,  to  the  danger  of  his  Roy  J Perfon,  and  fubverfion  of  the 
State  of  the  Realm, 


* Burnt:'*  Hiftory  of  the  Reformation,  vol,  IF. 

t R is  mentioned  Ly  fonjc  Inlloruns,  that  the  firft  occafion  ol  the  quarrel  hetwen  the  two  Brother*,  aroft  IVomtbe  envy  and  malice  of  the  Dnchtft  of  Somrrfct  acainftthe 
Queen  Dowager,  w ,fc  t«  the  Admiral,  and  that  ilir  .-Limed  the  Precedency  as  the  Protector's  Ladv ; but  thi»  h very  unlikely,  that  Ihc  Ihould  be  fo  ignorant  of  the  cuft.nis  of 
Engl, mi,  to  dilputc  preced,  ncy  with  the  Queen  Dowager.  The  whole  (lory  fee  ms  to  be  forg’d  by  Scum,  m,  in  his  Treatifc  it  Sebi/mat.  Angatan.  and  copied  he  Hnj- 
w-ari.  &c.  See  the  complete  lliftoiy  ed  England,  vol.  II.  p.  501.  and  Ear  net'*  Hlfttny  of  the  Reformation,  voi.  II.  p.  54.  Bnpin  h Engtjfb , tv  o.  Edit.  vol.  VJII.  p.  and 
Btrvpd*  Memorials,  vol.il,  p.  1*4  and  47S*.  But  Siryfe  in  the  lame  volume,  p- 13  j,  faith.  King  Edvmrd,  in  his  invaluable  Journal,  preferred  in  Ihe  Cotton  Library,  notclh, 
that  the  Proteclor  was  much  offended  with  this  marriage  of  his  Brother  to  the  Queen.  Sec  r.ifo  Strypr’v  Auimadvci  limit  on  ll-jnc-ard*  Edw.  ihc  VI.  in  hit  Mnncriali,  vol.  II. 
p.  475-  amI  Eurnri’ a Appendix  to  vol  II.  p.  39a.  concerning  fame  errors  and  fallliocds  in  Scundtr/i  Book  of  tie  Engijb  Schil’m. 

I In  Bitliotbr--.  Rarlcyana,  40.  B.  39.  ji.  is  the  Duke  of  Semrr/lt'i  and  Council's  Lelterto  Sir  Philip  Hvibr,  declaring  ro  him  “ The  traitorous  proceedings  of  the  Lord 
“ Huh  Admiral,  the  Duke’s  Brother,  vn.  That  he  attempted  to  take  into  his  own  hands  the  inr.ILiioble  Perfon  ..f  the  King's  Majefty,  and  intended  by  handyinc  himfelf 
" will,  divert  perfons,  to  have  moved  plain  (edition  in  the  Parliament,  and  othcrwlfe  to  have  put  the  whole  Realm  in  trouble  and  damn  r.  That  fuch  his  practices  ! rim- 
“ d I -overed,  and  he  qneftianed,  he  feeined  very  penitent,  whereupon  i.e  was  forgiven,  and  his  living  advanced  almoft  iooo  marks  prr  Ann.  That  afterwards  he  prafllTed, 
“ an* I had  almnlt  eompafled  a feerct  marriage  between  himfelf  and  the  Lady  Elia,  the  King's  Sifter ; ami  thi  n intended  to  hare  taken  into  hit  hands,  and  order  the  Pcrlon  of 
“ the  King  s Majefty,  and  the  Lady  if  ary,  and  fo  have  dilpofed  of  bis  Majcfty’s  whole  Council  at  hi*  plcafuic  : for  all  which  lie  is  pul  into  flic  7av.tr  of  London." 

II  See  Sir  If  iliiata  Sborington’s  ConfclBon  in  Strife's  Memorials,  vol.  Il.pag.  Si.  in  the  Repofitory. 

S See  the  Aft  fur  confirmation  of  the  attainder  of  Sir  William  Sbaringion,  Kut.  in Rajlul’*  Sta.ulcs,  vul.  L pig.  y«i.  and  the  aft  for  the  reftitution  in  blood  of  Sir 
William  Sin:  ring  ton,  Knt.  ibid!  pag.  99  J. 

Vo l.  VU.  B j.  ,1.  It. 
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(3)  i . Picceedir.qs  a?ainft  «! 

II  . It  is  objected,  atf3  laid  onto  your  charge,  Tlut  you  promt  fed  the 
Burrijn-  of  the  King's  Majefty  at  your  will  anti  pk-afurc. 

12.  It  isofeje&cd-,  and  I mil  unto  your  charge.  That  you  have  laboured, 
and  gone  about  (a  combine  and  confederate  yourfelf  with  fame  Pcrlons ; 
mid  cfpeciallv  moved  thofe  Noblemen  whom  you  thought  not  to  be  content- 
ed, to  depart  into  their  Countries,  and  make  thcmfclvcS  ftrong , and  other- 
wile,  to  allure  them  to  ferve your  purpofc  by  gentle promifes  and  offers  to 
have  a party  artu  faflion  in  readinefs  to  all  your  purpofes,  to  thcdaugcrof 
the  King’s  Ma-efiy’t  PetfoK,  and  peril  of  the  flaw  of  the  Realm. 

i 2.  It  is  obj’  Q'  d,  and  laid  unto  your  charge.  That  you  have  parted,  as 
it  were,  in  your  imagination  and  intent,  the  Realm,  to  let  Noblemen  to 
countervail  fitch  orbt'r  Noblemen  as  you  thought  would  lettyour  devilifli 
mirpoles.  and  to  labourt  d t,i  be  Urong  to  all  your  Devices  ; to  the  great  dan- 
ger of  the  King’s  Majcfty’s  Pcrfon,  and  great  peril  of  the  ftate  of  the  Realm. 

14.  It  is  objected,  and  laid  unto  your  charge.  That  you  had  adviled 

certa  n men  to  entertain  and  win  the  favour  and  good-wills  of  the  head 
yeomen  and  r.ngleadctsof  certain  countries,  to  the  intent  that  they  might 
hrina  the  multitude  and  commons,  when  you  Ihould  think  meet,  to  the 
furtherance  of  your  purpofes.  , , 

15.  It  i s objected,  and  laid  to  your  charge.  That  you  have  not  only  stu- 
died and  imagined  howto  have  the  rule  of  a number  of  men  in  your  ham!  , 
but  that  you  have  attempted  to  get,  and  alfo  gotten,  divers  ftewardflnps  of 
Noblemen’s  lands,  and  ibeir  niannoreds,  to  make  your  party  ftreuigrr, 
for  your  purpofes  2forcfatd  ; to  the  danger  of  the  King’s  Majefly’s  F erfon, 
and  Wat  jiesi!  of  the  flate  of  the  Realm. 

16.  It  is  objected,  and  laid  to  your  charge.  That  you  have  retained 
young  -emlcmcu,  and  hired  yeomen,  to  a great  multitude,  apd  lar  above 
fuch  number  as  is  permitted  by  the  laws  and  liatutesof  the  Realm,  or  wire 
otherwife  ncccfiary  or  convenient  for  your  fervice,  place,  or  e flare,  to  the 
for U lying  of  yourfelf  towards  all  your  evil  intents  and  purpofes  ; to  the 
great  danger  of  the  King’s  Majefty,  and  peril  of  the  flate  of  the  Realm. 

It  is  obje&cd,  and  laid  to  your  charge.  That  you  bad  fo  travailed 
in  that  matter,  that  you  had  made  yourfelf  able  to  make,  of  your  own  men, 
out  of  your  lands  and  rules,  and  other  your  adherents,  ten  thuul'nnd  men, 
bcfidcs  your  friends,  to  the  advancement  of  all  your  intents  and  purpofes; 
to  the  danger  of  the  King’s  Majcfty’s  Pcrfon,  and  the  great  peril  of  the 
flate  of  the  Realm. 

. 18.  It  is  objected,  and  laid  unto  your  charge.  That  you  had  conferred, 

cafl,  and  weighed  fo  much  money  as  would"  find  the  laid  ten  thoufand 
men  for  a montit ; and  that  you  knew  bow  and  where  to  have  the  fame 
Sum;  and  that  you  had  given  warning  to  have  and  prepare  the  faid  mafs 
of  money  in  a reading's ; to  the  dancer  of  the  King’s  Majcfty’s  Ferfon, 
and  creat  peril  to  the  Hate  of  the  Realm. 

19.  It  is  ubjefled,  and  laid  untoyour  charge.  That  you  have  not  only, 
befote  you  married  the  Queen,  attempted  and  gone  about  to  marry  the 
King’s  Majefty’s  Sifter,  the  Lady  klizai.-tb,  fccond  Inheritor  in  remainder 
to  the  Grown,  hut  alfo  being  then  lett  by  the  Lord  Protestor,  and  cithers 
of  the  Council,  fuicc  that  time,  both  in  the  life  of  the  Queen,  continu- 
ed your  old  labour  and  love ; and  after  her  death,  by  fecrct  and  crafty 
means,  pradtifed  to  atchicve  the  faid  purpofc  of  marrying  the  faid  Lady 
Elizabeth-,  to  the  danger  of  the  King’s  Majefty ’s  Ferfon,  and  peril  of  the 
ftate  of  the  fame. 

20.  It  is  objected,  and  laid  to  your  charge.  That  you  married  the  late 
Queen  fo  foon  after  the  late  King's  death,  that  if  Ihe  had  conceived  llreight 
after  it  Ihould  have  been  a great  doubt  whether  the  child  born  Ihould  have 
been  accounted  the  late  King’s  or  yours;  whereupon  a marvellous  danger 
and  peril  might,  and  was  like  to  have  enfued  to  the  King's  Majefty’s  fuc- 
ceffion  and  quiet  of  the  Realm. 

21 . It  is  objected,  and  laid  unto  your  charge.  That  you  firft  married  the 
Queen  privately,  and  did  diflcmble  and  keep  clofc  the  fame;  infomuch, 
that  a good  fpacc  after  you  had  married  her,  you  made  labour  to  the  King's 
Majefty,  and  obtained  a letter  of  his  Majefty’s  hand,  to  move  and  re- 
quire the  faid  Queen  to  marry  with  you ; and  likewife  procured  the  Lord 
Protestor  to  fpcak  to  the  Queen  to  bear  you  her  favour  towards  marriage  : 
by  the  which  colouring,  not  only  your  evil  and  diflcmbling  nature  may  be 
known,  but  alfo  it  is  to  be  feared,  that  at  this  nrefent  you  did  intend  to  ufc 
the  fame  prafiice  in  the  marriage  of  the  Lady  Elizabeth's  Grace. 

22.  It  is  ©bj  cited,  and  laid  unto  your  charge.  That  you  not  only,  fo 
much  as  lay  in  you,  did  flop  and  lettall  fuch  things  as,cithcrbyPailiaincnt 
or  otherwiTe, Ihould  tend  to  theadvancemcntof  the  King’s  Majcfty’s  affairs, 
but  did  withdraw  yourfelf  from  the  King’s  Majefty’s  fervicc ; and  being 
moved  and  fpokea  unto,  for  your  own  honour,  and  for  the  ability  that  was 
in  you,  to  ferve  and  aid  the  King’s  Majefty’s  affairs,  and  the  Lord  Pro- 
tector's, vou  would  always  draw  back,  and  feign  cxcufes,  and  declare 
plainly  that  you  would  not  do  it. 

Wherefore,  upon  the  difeourfe  of  all  thefe  forefaid  things,  and  of  divers 
others,  it  mud  needs  be  intended,  that  all  thefe  preparations  of  men  and 
money,  the  attempts  and  fecrct  practices  of  the  faid  marriage;  the  abufing 
and  psrfuading  of  the  King’s  Majefty  to  miflike  the  Government,  State,  and 
Order  of  the  Realm  that  now  is,  and  to  take  the  Government  into  his  own 
hands,  and  tocredit  you ; was  to  none  other  end  and  purpofc,  but  after  a 
title  gotten  to  the  Crown,  and  your  party  made  ftrong  both  by  fea  and  land, 
withCfumtture  of  men  and  money  fufficicnt  to  have  afpired  to  the  Dignity 
Royal,  by  fome  heinous  enterprise  againft  the  King’s  Majefty’s  Pcrfon  ; 
to  the  fttbverfion  of  the  whole  ftate  of  the  Realm. 

23.  It  is  objefled,  and  laid  unto  your  charge,  That  you  not  only  had  got- 
ten into  your  hands  the  ftrong  and  dangerous  ifles  of  Sail},  bought  of  divers 
men  ; but  that  fo  much  as  lay  in  your  power,  you  travailed  alfo  to  have 
Londay , and  under  pretence  to  have  victualled  the  fttips  therewith  j not  only 
went  about,  but  alfo  moved  the  Lord  Protector,  and  whole  Council,  that 
you  might,  by  publiek  authority,  have  that,  which  by  private  fraud  and 
faHhood,  and  confederating  with  Sharing 1 3 n,  you  had  gotten;  that  is,  the 
Mint  at  Bn/hi,  to  be  yours  wholly, and  only  to  ferve  your  purpofc*, calling, 
as  tray  appear , that  if  thefe  traitorous  purpofes  had  no  good  fucccfs,  yet  you 
might  thither  convey  a goad  mafs  of  money  ; where  being  aided  with 
fliips,  and  confpiring  at  all  evil  events  with  pirates,  you  might  at  all  times 
have  a fure  and  fafe  refuge,  if  any  thing  for  your  Dements  fltould  have 
been  attempted  againft  you. 
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24.  It  is  alfo  objeSed,  and  laid  unto  your  charge,  That  having  know- 
ledge that  Sir  iy’ilham  Shariii£lon  Kt.  had  committed  Trcafmt,  and  other- 
wile  wonderfully  defrauded  and  deceived  the  King’s  Majefty,  ncv-rthclefs, 
you  both  by  yourfelf,  and  by  fceking  Counfel  for  him,  and  by  all  means  you 
could,  did  aid,  affiil,  and  bear  him,  contrary  to  your  allegiance  and  duty  to 
the  King’s  Majefty,  and  the  good  laws  and  orders  of  the  Realm. 

25.  I:  isohjefied,  and  laid  unto  your  charge.  That  where  you  owed  to 
Sir  IVtEiam  Sharin^tsn  Kt.  a great  fum  of  money,  yet  to  abet,  bear,  and 
cloak  the  great  fiiliiood  of  the  faid  Sharicj-t-n,  and  to  defraud  the  King’s 
Majefty,  you  woe  not  afraid  ir>  fay  and  affirm,  before  thr  Lofd  Protector 
and  the  Council,  that  the  fame  Skaringun  did  owe  unto  you  a great  fum 
of  money,  viz.  2800/.  and  tu  confpiicwith  him  in  that  fallhood,  and  take 
a bill  of  that  feigned  debt  into  your  cuftndy. 

2b.  It  is  objected,  and  laid  unto  vou  1 charge.  That  you  by  yourfelf 
and  miiulkrs,  have  not  only  extorted  and  bribed  great  fums  of  money  of 
all  fnchflups  as  (hnuld  gc  into  fjbtndi.but  alfo  as  Ihould  go  any  other  where 
in  mcrchaiidifc,  contrary  to  the  liberty  of  this  Realm,  and  to  t he  great  dif- 
couragrment  and  deft  ruction  of  the  navy  of  the  fame,  to  the  great  danger 
of  the  King's  Majefty,  and  the  ftate  of  the  Realm. 

2~.  It  is  objected,  and  laid  unto  your  charge-.  That  where  divers  mer- 
chants, as  well  Hungers  ^.Lr^lfmun,  have  had  liicir  goods  pitatnufly  rob- 
bed and  taken, you  have  hail  their  goods  in  your  hand ; and  cuftody,daily  fecn 
in  yoiir  lioUfe.and  diilribtited  among  your  fervants  and  friends,  without  any 
fcHttution  totheparties  fi>  injured  and  fpolled ; fo  tharthereby  foreign  Prin- 
ces hove  in  a manner  been  weary  of  the  King’s  Majeltyls  amity,  and  by  their 
Amluflitdafs  divers  times  complained,  to  the  great  liander  of  the  King’s 
Majefty,  and  danger  of  the  Hate  of  the  Realm. 

28.  Iris  ohcftcd,  and  laid  unto  your  charge.  That  where  certain  men 
have  taken  certain  Pirates,  yon  have  nor  only  taken  from  the  takers  of  the 
faid  Pirates,  all  the  goods  and  flffps  to  taken,  without  any  reward,  but  have 
call  the  Lid  taken,  tor  tlisir  good  fervice  done  to  the  King’s  Majefty,  into 
Prifon,  and  there  detained  them  a great  time;  form-  eight  weeks,  fome 
n ote,  fume  lels,  to  the  difetforaging  of  fuch  as  truly  ihould  ferve  the 
King's  Majefty  againft  his  Pirates  and  Enemies. 

29.  It  is  objected,  and  laid  unto  your  charge.  That  divers  of  the  head 
Pirates  being  brought  unto  you,  you  have  let  the  fame  Pirates  go  again  free 
unto  the  (eas;  and  taken  away  from  the  takers  of  them,  not  only  all  their 
commodity  and  profir,  but  from  the  true  owners  of  the  {hips  and  goods,  all 
fuch  as  ever  came  into  the  Pirates  hands,  as  though  you  wire  authorized 
to  be  the  chief  Pirate,  and  to  have  had  all  the  advantages  they  could  bring 
unto  you. 

30.  It  is  objected,  and  laid  unto  your  charge.  That  where  order  hath 
been  taken,  by  the  Lord  Protestor  and  the  whole  Council,  that  certain  goods, 
pirutically  taken  upon  the  fcas,  and  uthcrwifc  known  not  to  be  wreck  nor 
forfeited,  Ihould  be  reltorcd  to  the  true  owners,  and  Letters  thereupon  writ- 
ten by  the  Lord  Protcdlor  and  the  Council;  to  the  which  l.ettcrs,  you 
yourfelf,  among  the  other,  did  fet  to  your  hand  : Yet  you,  this  notwith- 
flanding,  have  given  commandment  to  your  Officers,  that  no  fuch  letters 
Ihould  be  obeyed;  and  written  your  private  letters  to  tbc  contrary,  com- 
manding the  laid  goods  not  to  be  reftored,  but  kept  to  your  own  ufe  and 
profit,  contrary  to  your  own  hand  before  in  theCouncil-Chambcr  written; 
and  contrary  to  your  Jmy  and  allegiance,  and  to  the  perilous  example  of 
others,  and  great  Hander  and  danger  of  the  Realm. 

31.  It  is  objected,  and  laid  untoyour  charge.  That  where  certiin  ftran- 
gers,  which  were  friends  and  allies  to  the  King’s  Majcitv,  had  their  (hips, 
with  wind  and  weather  broken,  and  yet  came  unwrecked  to  the  fborc ; when 
the  Lord  Protector  and  the  Council  had  written  for  the  reftitutinn  of  the 
faid  goods,  and  to  the  country  to  aid  and  favfi  fo  much  of  the  goods  as 
might,  you  yourfelf  fubferibing and  contenting  thereto:  yet  this  notwith- 
ftanding, you  have  not  only  giv^n  contrary  commandment  to  your  Officers, 
but  as  a Pirate  have  written  letters  to  fome  of  your  friends  to  help,  that  as 
much  of  thefe  goods  as  they  could,  thou  Id  be  conveyed  away  fccrctly  by 
night  farther ofK  upon  hope  that  if  the  faid  goods  were  allured,  the  owners 
would  make  no  furthci  labour  for  them,  and  then  you  might  have  enjoyed 
them,  contrary  to  jultice  and  your  honour,  and  to  the  great  Hander  of  this 
Realm. 

32.  Itisobjcctcd.and  laid  unto  your  charge.  That  you  have  noc  only  dif- 
cloltd  the  King’s  Majefty’s  Secret  Council,  but  alfo  where  you  yourfelf, 
among  thcreft,have  confentcd  and  agreed  to  certain  things  for  the  advance- 
ment of  the  King's  affairs,  you  have  fpoken  and  laboured  againft  the 
fame. 

33.  It  further  is  objected,  and  laid  untoyour  charge,  That  vour  Deputy 
Steward,  and  other  your  Minilters  of  the  Holt,  in  the  county  of  Denbigh, 
have  now,  againft  Chrijlmas  iaft  paft,  at  the  faid  Halt,  made  fuch  provifton 
of  wheat,  mait,  beefs,  and  other  fuch  things  as  be  necellary  for  the  fnfte- 
nance  of  a great  number  of  men  ; making  alfo,  by  all  the  means  poffible,  a 
great  mafs  of  money;  infomuch,  that  all  the  country  doth  greatly  marvel 
at  it,  and  the  more,  oecaufe  your  fervants  havfe  fpread  rumours  abroad,  that 
the  King’s  Majefty  was  dead  ; whereupon  the  country  is  in  .1  great  maze, 
doubt,  and  expc&aticin,  looking  for  lome  broil,  and  would  have  been 
more,  if  at  this  prefent,  by  your  apprehenfton,  it  had  no:  been  ftjjed. 

Thefe  articles  (asentered  in  the  Council-Books)  were  fomanifeftly  prov- 
ed, not  only  by  witnefles,  but  by  letters  under  his  own  hand,  that  it  did  nor 
feem  poffible  to  deny  them  ; yet  iic  had  been  fent  to  and  examined  by  fome  of 
the  Council,  but  rc-fufed  to  make  a direct  anfwer  to  them,  or  to  fign  thofe 
Anfwcrs  that  he  had  made.  So  it  was  ordered,  that  the  next  Day,  all  the 
Privy  Council,  except  the  Archbifhop  of  Canterbury , and  sir  John  Baker , 
Speaker  of  the  Houfe  of  Commons,  who  was  engaged  to  attend  in  the 
Houfc,  Ihould  go  to  the  Tower,  and  examine  him.  On  the  23d  the  Lord 
Chancellor,  with  the  other  Counfcllors,  went  to  him,  and  read  the  Arti- 
cles of  his  Charge,  and  earned  ly  d Hired  him  to  make  plain  anfwcrs  to  them 
exculing  himfelf  where  he  could,  and  fiibmitting  hitnfclf  in  other  things* 
and  that  he  would  fttew  no  obftinacy  of  mind.  He  anlwcrec  ihem,  That 
be  cxpsdtcd  an  open  T rial,  and  his  accufcrs  to  be  brought  face  to  face. 
All  the  Counfcllors  endeavoured  to  perfuade  him  to  be  more  trait  able  but 
to  no  purpofc.  At  Iaft  the  Lord  Chancellor  required  him,  on  his  allegiance 
to  make  his  Anfwer.  He  defired  they  would  leave  the  Articles  with  him! 

and 
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ml  lie  would  confidtrof  them,  other  wife  he  won]  J make  no  anfwer  to  | 
Vm  But  the  CounfcUvtt  rrfolved not  to  hr-.yu  them  with  him  on  thole  j 
*•  ^)n  24,h  ul  February  it  was  rtlolved  in  Council,  That  the  j 

vrhulc  Board  Ifiould  nicer  dinner  acquaint  the  King  with  the  fijte  of  that  I 
affair,  Jiid  deli  re  to  know  of  him  whether  he  would  have  the  Law  to  take  , 
place  ? -rid  fmee  the  thing  had  been  before  the  Parliament,  whether  lie 
would  leave  it  to  their  determination  ? When  the  Counllllors  waited  on  i 
him,  the  Lord  Chancellor  opened  the  matter  to  the  King,  and  deliver  ed  Ids 
opinion  for  leaving  it  to  the  Parliament;  then  every  Councilor  by  httnfvl:  1 
(poke  his  mind  all  to  the  fame  purpofe.  Lad  of  all  the  Protector  fpakc.  He 
■Uottllcd  ibis  was.  a moll  forrowful  bufinefs  of  him,  that  he  had  ufed  all  the  I 
^caus  in  hts  power  to  keep  it  from  the  coming  to  this  extremity.  But  were  [ 
jt  Son  or  Brother,  he  mud  prefer  hi?  Majellv’s  fafety  to  them,  for  he 
weighed  his  allegiance  more  than  his  blood  ; ami  that  therefore  he  was  not 
aeairift  die  requeft  that  the  other  Lords  had  made,  and  find,  if  he  himfeif 
were  guilty  of  luch  offences,  he  ihould  not  think  he  were  worthy  of  life, 
and  the  rather,  beenufe  Ire  was  of  all  men  the  mid  bound  to  his  Majclly  ; 
and  therefore  he  couhl  not  refufc  Judice  f.  The  King  anfwcrcd  them 
in  thefc  words  : “ Wc  perceive  that  there  arc  great  tiring  objected  end 
..  lard  to  my  Lord  Admiral  mv  Uncle,  and  they  tend  to  Trcal'on  : And 
vve  perceive  that  you  require  but  judice  to  be  done.  We  think  it  rtaum- 
*•  able,  and  we  will,  that  you  proceed  according  to  your  requeit.’’ 
However,  the  Lords  re&ivcd  that  fome  cif  both  Hunks  Ihould  be  fentto 
the  Admiral  before  the  Bill  Ilrould  be  put  in  againll  him,  to  fee  wlrut  hi 
1 could  or  would  fay;  la  my  Lord  Chancellor,  the  Earl  of  Shreujhu.-y, 

IJt'iir wick,  and  Soutbasnfton,  and  Sir  J obn.  Baker,  Sir  Thomas  Cheney, 
and  Sir  An  /any  Dertny  were  font  to  him.  He  was  long  obftinatc,  but 
after  much  pcrfuafurri  was  brought  to  give  an  anfwer  to  the  fird  three  I 
j Articles,  vis. 

The  Lord  Admiral's  Anfwer  to  three  of  tl>e  former  Articles. 

1 'T’O  the  fird,  he  faith,  that  about  Eaflcr-Tide  was  Twelve-months,  he 
faid  to  Fowler , as  he  fuppofeth  it  was,  that  if  he  might  have  the  King 
in  his  endody,  as  Mr.  Page  had,  he  would  be  glad  ; andrtlpu  he  thought  a 
nun  might  bring  him  through  the  Gallrjry  to  his  chamber,  and  fo  to  his 
houfe : But  this  ire  faid  he  fpokc  merrily,  meaning  no  hurt.  And  that  in  the 
mean  time  after  he  heard,  and  upon  that,  fought  out  certain  precedents, 
that  there  was  in  England  at  one  time,  one  Protector,  and  another  Regent 
of  France,  and  the  Duke  of  Exeter,  and  the  Bifhopof  IVinchtJlir , Gover- 
nors of  the  King's  l’eifon  : Upon  that,  he  had  thought  to  have  made  fuit 
I to  tliePariiamcnt-Houfc  for  that  purpofe,  and  he  had  the  names  of  all  the 
Lords,  and  totted  them  whom  he  thought  lie  might  have  to  his  purpofe  to 
labour  them.  But  afterwards  communing  with  Mr.  Comptroller  at  Fly- 
place being  put  in  remembrance  by  him  of  his  afientitig  and  agreeing  with 
his  own  Hand,  that  the  Lord  Protector  Ihould  beGovcrnour  of  the  King’s 
Pcrfon,  he  was  afhamed  of  his  doings,  and  left  off  that  fuit  and  labour. 

To  the  fccond,  he  faith,  he  gave  money  to  two  or  three  of  them 
which  were  about  the  King.  To  Mr.  duel,  he  faith,  he  gave  at  Chrijl- 
ma:-Iidc  was  twelve  months,  when  the  Queen  w.is  at  Enfield  40 1.  where- 
of to  himfclf  iol.  the  other  lor  the  King,  to  bellow  where  it  pleated  his 
Grace  amongll  his  fervants.  Mr.  Cheek  was  very  loth  to  take  it,  howbeit 
he  would  needs  prufs  that  upon  him  ; and  to  him  he  gave  no  more,  at  no 
time,  as  he  remembreth,  fmee  the  King’s  Majcfty  was  crowned. 

To  tlic  Grooms  of  the  Chamber  he  hath  at  New-Tear's-Tides  given 
money,  he  doth  not  well  remem her  what. 

To  Fowler,  he  faith,  lie  gave  money  for  the  King,  knee  the  beginning 
of  this  Parliament  now  kill  at  London,  20 1. 

And  divers  times,  he  faith,  the  King  hath  lent  to  him  for  money,  and 
he  hath  lent  it.  A'ul  what  time  Mr,  Latimer  preached  before  the  King, 
the  King  lint  to  him  to  know  what  he  flrould  give  Mr.  Latimer. ; and  hr 
fent  to  him  by  Fowler 4.0 1.  with  this  word,  thac  20 1.  was  a good  reward 
for  Mr.  Latimer , and  the  other  he  might  bellow umongfl  his  Servants. 
Whether  he  hath  given  Fowler  any  money  for  himfeif,  he  doth  not 
remember. 

To  the  third,  he  faith,  it  is  true,  he  drew  fuch  a Rill  indeed  himfeif, 
and  proffered  it  to  the  King,  or  die  to  Mr.  Cheek,  lie  cannot  well  tell ; 
and  before  that  he  faith,  he  caufed  the  King  to  be  moved  bv  Mr.  Fowler, 
whether  he  could  be  contented  that  he  ihould  have  the  Governance  of 
him  as  Mr.  Stanhope  had.  He  knoweth  not  what  Anfwer  he  had  5 but 
upon  that  he  drew  the  faid  Bill  to  that  effect,  that  his  Majcfty  was  con- 
tent ; but  what  Anfwer  he  had  to  the  Bill,  he  cannot  tell : Mr.  Cheek 
can  tell. 

Then  he  on  a fudden  llopt  {hort,  and  bade  them  be  content,  for  he 
Would  go  no  further,  and  no  intreaties  would  work  on  him,  either  to 
anfwer  the  reff,  or  to  let  his  hand  to  the  Anfwcrs  he  had  made.  On 
February  the  25th,  was  read  in  the  Houle  of  Lords  the  firft  time.  The 
Rill  for  Attainder  of  the  Lord  Admiral : Feb.  26,  read  the  fccond  time : 
Feb.  2 7,  read  the  third  time  ; and  condnJcd  with  the  common  affcnr 
of  all  the  Peers  ".  The  fame  day,  being  ffadnefday,  the  Bill  was  fent 
down  to  the  Commons  ; when  it  was  thought  good  by  them  to  fend  down 
certain  Members  of  their  Houfc,  to  declare  unto  the  Commons  the  manner 


after  which  the  Lords  had  proceeded  in  that  matter;  and  further  to  de- 
clare unco  them,  that  in  cafe  they  were  minded  to  proceed  111  like  fort, 
certain  Noblemen  who  had  given  evidence  againd  the  Lid  Lord  Admiral, 
Ihould  be  lent  onto  them  to  declare  by  mouth  r.nd  fir-fence  fuch  mattery 
as  by  their  writing  fliould  in  the  mean  time  appear  unto  them.  The 
Mailer  of  the  Rot!?,  Sir  Jamti  Hales,  and  Setjeaht  Mt/hseute,  were  the 
per  funs  fent  by  the  Lords.  A-Iarch  rhe  ad,  they  were  fent  again  to  the 
Lower  Houfc,  with  the  like  CommilHon  in  effect,  as  they  were  f.-ns  the 
If  ’edittfday  before.  Anfwer  was  nude.  That  they  would  confute  together, 
and  thereupon  they  would  with  (petd  fend  up  their  refolution.  But  no 
hallc  having  bten  nude  therein  by  them  of  tne  Nether  Houfe,  the  Lure’s 
having  fat  fo  long,  as  it  was  thought  the  time  now  far  (pent,  they  con- 
clude? to  depart;  defiriug  the  Lord  Proteclor,  that  it  would  plead-  btia 
to  receive  fuch  Anfwer  as  fliould  be  f-nt  touching  that  purpofe,  tnJ  to 
make  report  thereof  at  their  next  Aflrnibly,  which  Ihould  be  the  next 
Mon, lay.  March  the  5th,  the  Bill  was  brought  from  the  Commons  lor 
the  attainder  of  the  Lord  Sudley.  Thus  it  is  related  in  the  Journal  of 
tile  Houle  of  Lords; 

By  the  Journal  of  the  Houfe  of  Commons  it  appears,  that  this  Bill  was 
read  there  the  laft  day  of  February  the  fird  time ; March  the  1 ft  read  again ; 
and  March  the  2d  the  Mailer  of  the  Rolls,  Seijeant  Molineux,  Scijtsnt 
Hales,  and  the  King’s  Sol  I id  tor,  were  fent  from  rhe  Lotds  to  know  the 
plcafure  of  this  Houfe,  if  it  fhould  be  refolvcd  there,  to  pafs  upon  the 
attainder  of  the  Admiral  in  fuch  order  as  it  puffed  in  the  higher  Houfe  i 
Whereupon  it  was  ordered,  that  advert! feme rit  thereof  b.-  lent  to  the 
Lords  by  fome  of  that  Houfe : That  it  was  refolvcd,  that  the  Evidence 
fliould  b.-  heard  orderly,  as  it  was  before  the  Lords : And  alfo  to  require, 
that  the  Lords  who  affirmed  that  evidence,  might  come  hither  and  de- 
clare it  viva  face.  And  this  to  be  delivered  to  the  Lord  Protestor  by 
Mr.  Speaker,  nnd.orhcr  the  King’s  Privy  Council  of  the  Houfe.  March 
the  4th,  rfi.  Mafter  of  the  Rolls,  (Ac.  declared  the  Kind’s  pleafure  to  be, 
that  the  Admiral's  prefence  was  not  nccdTary  in  this  Court;  and  there- 
fore not  to  be  there.  And  further  declared,  Tint  if  the  Houfe  would 
require  to  have  the  Lords  to  come  and  to  iaiLfy  the  Houfe  lor  thccvidcnce 
agaiufhthe  Admiral,  the  Lords  would  conic.  Then  it  n was  ordered, 
that  Mailer  Comptroller,  and  others  of  the  King’s  Privy  Council,  Ihould 
hear  :lic  Lords ; and  require,  that  it  it  were  judged  nect-fury  to  have  the 
Lords  come  down,  that  upon  any  further  fuit  rhey  might  come  down  to 
the  Floufe.  And  the  Bill  for  the  attainder  of  H igh-Trealon  of  Sir  Thomas 
Seymour , Lord  Sudley,  was  read  the  third  time.  Thus  far  die  Journal  of 
the  Houfe  of  Commons.  On  the  5th  of  March  the  Royal  Aflent  was 
given  to  the  Bill,  which  here  followcth : 

An  AH  for  the  Att.iir.itr  of  Sir  Thomas  St^mour,  Knt.  Lord 
Seymour  of  Sudley,  High  Admiral  of  England. 

TN  their  moll  humble  wife  befecching  your  moft  Excellent  Cap.  xviii. 

A Mnjefty,  the  Lords  Spiritual  and  Temporal,  and  the 
Commons  in  this  prclent  Parliament  affcmblcd  ; That  where  Sir  Thomas 
Seymour,  Lord  Seymour  of  Sudley,  High-Admiral  of  England,  not  having 
God  before  his  Eyes;  nor  regarding  the  Duty  which  by  Nature,  Benefits, 
and  Allegiance  he  ought  to  your  Highnefs,  nor  being  content  with  his 
honourable  State  and  Condition,  whereunto  your  Majcfty  hath  called 
and  indued  him  with ; but  replcniflied  and  filled  with  the  moft  dangerous, 
infatiable,  and  fearful  Vice  of  Ambition,  and  Grecdinefsof  Rule,  Autho- 
rity, and  Dominion,  did,  in  the  firft  Year  of  your  moft  noble  and  victori- 
ous Reign,  determine  and  rel'olvc  with  himfeif  to  take  into  his  hands  your 
moft  Noble  Pcrfon,  and  the  fame  either  by  violence,  Health  or  other 
undue  mean?,  to  have  in  lii«  poffcffion,  with  the  Order,  Rule,  and  Go- 
vernment of  your  Majclly'?  Realms,  Dominions,  and  Affairs,  which 
were  before  that  lime,  as  well  by  your  Royal  Affcnr,  as  by  the  conlVnt 
and  liberate  advice  of  all  your  Nofelcs  and  Council,  whereof  he  the  faid 
Lord  Admiral  was  one,  otherwlfe  ordered,  decreed,  and  determined; 
by  the  means  whereof,  and  by  the  moll  prudent  forefight  and  direction  of 
your  Grace's  dearclt  Uncle  the  Duke  of  Somerjit,  Govcmour  of  your 
Majcfty's  moft  Royal  Pcrfon,  and  Protector  of  your  Highnefs’s  Realm?, 
D -millions  and  Subjeds,  being  the  faid  Admiral  difappointed  of  his 
malicious  Eiiicrprife.  The  fame  Admiral  continuing  n'cvcrthelefs  his 
gMtat  Ambition,  and  moft  dctclhble,  malicious,  and  traitorous  Purpofe, 
th:nking  by  Tumult  and  Violence  openly  to  atcliievc  that  thing  which 
by  flight  lie  could  not  fccrctly  compals,  travailed  with  your  Maiefty, 
being  yet  for  your  tender  Years  not  able  to  conceive  his  falfliood,  by 
crafty,  fubtile  and  traitorous  means  and  perfualions,  having  alfo  prepared 
about  your  Grace,  by  corruption,  fundry  Perfiuis  to  be  rnllrumems  to 
help  forward  all  his  naughty,  traitorous  purpufif , n»  have  caufed  your  Grace 
at  his  contemplation,  to  have  written  a Bill  or  Letter  of  your  Majcily’s 
Own  Hand,  to  your  High-Court  of  Parliament,  dellring  the  fame  thereby 
to  be  good  uBt->  the  faio  Lord  Seymour,  in  fuch  Suits  and  Matters  as  lie 
Ihould  open  and  declare  unto  them;  which  Bril  or  Letter  the  faid  Lord  Ad- 
miral thought  and  determined  not  only  in  his  own  Pcrfon  to  have  brought 
into  the  Nether  Home  of  your  laid  Court  of  Parliament,  but  alfo  to  have 
likewife  opened  the  fame  in  the  HighcrHoufc,  having  in  both  the  fame  Hon  fes 
laboured,  ttirred,  and  moved  a number  of  Pcrfons  to  take  part  and  join 


• It  U a ftrangc  tiling,  that  as  the  particulars  of  his  charge  were  maniffftly  proved,  if  any  credit  is  to  he  given  to  the  Connell  Book,  not  only  hy  witnrfler,  but  by  letters 
tinder  his  own  hand,  they  Ihould  refute  however  to  try  him  according  to  the  law,  of  the  Hind,  and  to  Wring  bis  accufm  face  to  facet  and  yet  he  v • JVcr  of  the  Realm,  Lord 
High  Admiral  of  England,  and  Unde  to  the  King.  At  laft,  finding  lie  could  not  obtain  iiii3  favour,  or  rather  juliicc,  lie  defiled  the  Articles  of  tils  ncculalion  might  be  left 
With  him,  and  Ibid  lie  would  anfwer  to  them  when  he  had  examined  them : but  even  this  was  titnicil  him : i don't  know  whether  it  was  lawful  then  to  leave  with  the  party 
accufcd  the  Articles  of  his  charge,  and  to  allow  him  time  Id  txamine  them  : But  as  for  the  bringing  his  aecufrv;  fact  to  face,  it  is  evident  that  cduld  cot  be  denied  hiiii 
Without  injuftice,  though  this  pernicious  enftom  had  been  introduced  in  the  late  Rciga.  Unpin  t En^BJh  OH,  Edit.}  Vol.  VIII.  p.  jso. 

t It  is  a pretty  hard  t alk  to  juftify  the  Duke  of  Semerfet  for  profccuting  his  own  Brother  to  death,  tnr  crimes  committed  againll  his  perfon  only.  Dut  indeed  jt  was  never 
dearly  proved,  that  be  hail  formed  any  ill  dellgn  cither  againft  the  King  or  the  Sl^fe,  as  he  prolclled  to  bis  laft  breath.  But  this  is  uot  the  only  lime  that  Plots  againll  lire 
mi'ii/en  have  been  reckoned  High-Treafon.  Oaf  ia  ( En^li/bi  Vol.  VIII.  p.  53. 

**  Biftiop  Burnet,  in  his  Hijlcry  of  tbt  kef  or, nut  ion,  Vol.  II.  p.  99-  Cvys,  The  Peers  had  been  fo  accnftumed  to  agree  to  fucir  bills  in  King  !!  time,  that  they  did 
**•%  pal',  it.  All  the  Judgo  and  the  King's  Council  delivered  their  opinions.  That  the  Articles  were  Treafon.  Then  lire  Evidence  was  brought : .Many  Lord*  gave  it  to 
tully,  that  all  the  reft,  with  one  voice,  can  fen  ted  to  tire  Bill ; only  the  Proledor,  for  natural  pitfj  fake,  t'  in  the  Council  Book,  defires!  leave  to  withdraw.  On  the  37th, 
Bill  wa,  fent  down  to  die  Commons,  with  a mrfl>£e,  That  if  they  deified  to  proceed  as  the  lairds  had  done,  thr.fc  lairds  that  had  given  their  Evidence  in  their  own 
“oufc,  ihould  come  down  and  declare  it  to  the  Commons.  Butthrrc  was  mure  eppofition  made  in  the  Home  of  Commons,  Many  argued  ag.vafl  Auahuleri  in  uhfener, 
*nd  thought  it  an  odd  way  that  fome  Peers  Ihould  rife  in  tbeir  places  in  their  own  Uoufe,  and  relate  fomewhat  to  the  dander  of  another,  and  that  lie  ihould  be  thereupon 
attainted : Therefore  it  was  pre fieri,  that  it  might  he  dnne  hy  a Trial*  and  that  the  Admiral  Ihould  lie  brought  to  the  bar,  ami  be  heard  plead  fur  himfclf.  But  ou  the  4U1  of 
A'e-cA  a meUagc  war  fen*  from  the  King,  That  he  thought  it  was  nut  nccefiary  to  fend  for  the  Admiral ; and  that  the  Lords  Ihould  come  down  and  renew  before  them  the 
Evidence  they  had  givrn  in  their  own  Iloufr.  This  was  done  ; and  fo  the  Bill  was  agreed  toby  the  Commons  in  a full  Uoufe,  judged  about  four  huuifred,  arid  there  were 
not  above  ten  or  twelve  that  voted  in  the  negative.  The  Bifliop,  in  the  next  page  tay*,  But  the  way  of  proceeding  was  much  condemned,  lince  to  attaint  a mau  without 
rn"(-'r'S  him  to  make  his  ©"  11  defence,  or  to  nbjeft  what  be  could  fay  to  the  VVitndfes  that  were  brought  againft  him,  was  fo  illegal  and  unjuft,  that  it  could  not  lie  de- 
“»did,  only  this  waa  ti.be  (aid  for  it.  That  it  waj  a little  more  regular  than  Pas  tiantentury  Mtaimten  had  betn  formerly  -,  for  here  the  Evidence,  upon  which  it  was  foundei!, 
given  before  both  Ilmtfcs- 

with 
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with  him  in  fuch  things  as  he  would  fet  forth  and  enterprife,  whereby 
he  thought  to  breed  fuch  a Tumult,  Uproar,  and  -edition,  as  well  in  the 
laid  Court,  as  iu  the  whole  Realm,  as  by  the  troubling  of  the  whole  state 
and  Bodv  of  this  your  Realm,  he  might  the  more  facily  and  catdy  bring 
to  pals  his  noil  fearful,  devilifh,  and  naughty  Purpofe  : for  the  more  fare 
and  certain  comparing  whereof,  like  as  he  feared  not  to  fay  to  attain  No- 
bleman and  others,  that  he  would  make  the  blackeft  Parliament  that  ever 
was  fecn  here  in  England,  fo  moft  traitoroufly,  for  the  further  Accomplilh- 
ment  of  hislewd  Enterprife, he  retained  a great  numbei  ol  Men,  and  prepared 
a great  furniture  of  Weapons  and  Habiliments  of  War,  ready  for  the  execu- 
tion of  his  faid  traitorous  Attempts.  And  to  colour  and  cloan  his  faid  mil- 
chievous  purpofes,  did',  by  all  fuch  ways  and  means  as  he  could  poflibly  devife 
and  imagine,  praclifc.as  it  were,  for  his  entry  towards  the  fame,  to  feck  and 
attain  the  Government  of  your  rrtoft  Noble  Pcrfon,  and  thereby  to  have  got- 
ten into  his  hands  the  order  of  your  Realms  and  Dominions,  whercunto  he 
afpired  in  fuch  Sort,  as  he  did  t ven  then  travail  exprefsly  with  the  moft  part 
of  vour  Highneffcs  moft  Honourable  Council  to  help  him  to  the  faid  Go- 
vernment, dome  l.kewife  all  he  could  in  the  Parliament  by  himfcll,  his 
Servants  and  Minifters,  not  only  to  hinder  and  lett  all  things  there  pro- 
poned, which  touched  the  Honour,  Surety,  and  Benefit  oi  your  Majeity 
and  the  Realm  ; but  alfo  fpreading  abroad  Slanders  touching  your  Ma- 
iefty’s  Perftm,  your  dcareft  Uncle  the  faid  Lord  Protcflor,  and  the  whole 
State  of  your  Council,  over-vile,  dangerous,  and  unmeet  to  be  here  re- 
cited : which  things  being  by  the  Goodnefs  of  God  revealed,  as  your  uid 
Uncle,  the  Lord  Prote&or  could  not  chufe  but  heartily  lament  the  faid 
Lord  Admiral’s  evil,  malicious,  and  corrupt  Difpofition,  chiefly  in  rcfpcct 
of  the  apparent  and  irrecuperable  Danger  which  was  like,  by  the  fame, 
presently  to  have  enfued  to  vour  Majeity,  and  to  your  Reals  and  Domi- 
nions; and  fecondly,  for  that  he  was  by  proximity  of  Blood  fo  nearly  joined 
unto  him.  So  hoping  that  by  good  Advertifements  and  Counfels  he  might 
yet  recover  and  favc  him,  and  by  the  Grace  of  God  caufe  him  to  call  away 
his  naughty,  vile,  and  ambitious  Difpofition,  and  to  have  had  a beiterCon- 
ftderation  hereafter  to  his  Duty,  both  to  God  and  unto  your  Majcfty, 
whereunto  he  was  moft  bounded  ; the  faid  Lord  Protcftor  laboured  with 
the  whole  Cotmcel  and  otherwife,  to  reconcile  and  reform  him,  which  pre- 
fently  muft  clfc  have  periihed  in  his  Folly  and  Outrage.  And  albeit,  the  faid 
Lord  Protector  had  then  perfect  knowledge  of  the  Attempts  and  Mifbcha- 
v jours  of  the  faid  Admiral  before  rehcarfed  ; and  that  the  faid  Admiral  had 
then  laid,  that  he  would  not  come  at  the  faid  Lord  Prottfior  and  Coun- 
cil, altho'  they  fent  for  him,  and  that  he  would  not  be  committed  to  any 
ward  for  his  doings  by  the  beft  of  them,  whereby  it  appeared  that  he 
thought  his  Party  ftrong  enough  to  refill  vour  Mnjcfty’s  Power  and  ordi- 
nary Authority  yet  the  faid  Lord  Protector,  not  ccafing  with  all  cle- 
mency to  follow  his  godly  and  charitable  purpofe,  did  not  only  ufe  all 
the  good  means  he  could  devife  by  the  perfuafions  of  certain  of  your  Grace’s 


Council,  and  otherwifoto  frame  him  to  the  Amendment  of  his  Evils,  and  , 

fo  to  bring  him  to  the  better  remembrance  of  his  Duty;  but  alfo  confi-  ! pofe,  fpccially  for  that  it  could  not  be  but  dangerous  to  your  Grace's  Pe 
dering,  that  if  the  matter  fbould  have  grown  to  extremity,  being  fo  near,  fon,  he  hath  not  been  afraid  to  defend  his  naughty  doings  and  purpofes 


for  the  further  advancement  of  his  moil  naughty  and  traitorous  purpofe,  | 
did  traitoroufly  and  unnaturally  practilc  even  with  your  Highnefs’s  own 
Pcrfon,  to  make  your  moft  Excellent  Majcfty  (for  your  tender  years  un-  | 
able  to  underftand  his  lalfe  and  traitorous  purpofes)  an  inftrument  to- 
wards the  undoing  and  deftruction  of  vour  highnels,  and  the  lubverlion 
of  the  whole  State  of  this  your  Grace’s  Realm  : purfuing  your  Majcfty,  as 
much  as  in  him  did  lie,  not  only  to  take  upon  you,  now  in  your  young 
and  tender  age,  the  Rule  and  Order  of  yourlelf,  intending  3nd  meaning  by  I 
the  colour  thereof,  to  take  in  his  hands  your  moft  Royal  pcrfon,  tbeRuics 
and  Orders  of  all  the  Affairs  of  your  Realms  and  Dominions;  being  al- 
ready by  the  laid  Lord  Prot.-clor,  with  the  Advice  of  your  Grace's  molt 
honourable  Council,  as  well  prudently  and  politically  governed,  as  va- 
liantly und  nobly  defended  againll  our  outward  Enemies,  to  the  incrcafe 
of  your  immortal  Fame  and  Honour  ; but  alfo  to  receive  and  engender  an 
hatred  in  your  moft  noble  Heart,  both  again!!  your  dcareft  Uncic  the  laid 
Lord  Protector,  and  all  your  true  and  faithful  Councilors : To  the  which 
his  devilifh  Perfuafions  and  Aflaults,  God  gave  your  Highncfs,  even  at 
this  age,  to  the  great  rejoice  of  all  us  your  faithful  subjects  and  Ser- 
vants, a fpccial  Grace  fo  rdift,  above  common  reafon  and  all  expe<£ta- 
tion,  and  moft  gracioufly,  without  any  Advice  or  Counfel,  to  refufe  and 
deny  his  evil  advertifements  aud  perfuafions.  And  further,  the  laid  Admi- 
ral did  moft  falfly  and  traitoroufly  corrupt  fundry  of  your  Highncfs’s  Pri- 
vy-Chamber with  many  gifts,  and  otherwife,  to  the  intent  they  fhould 
move  and  procure  your  Majcfty  to  write  fundry  Letters  at  his  or  their  de- 
vices, and  to  put  into  your  Grace’s  head  a fpccial  and  lingular  favour,  af- 
fection, and  truft  towards  him,  and  a Difpofition  to  follow  whatfoever  he 
would  have  wrought  towards  all  others,  that  he  might  the  rather  luve  com- 
parted his  moft  traitorous  purpofe,  which  muft  needs  have  tended  to  your 
Majefty’s  Deftru£tion  (which  God  forbid),  and  to  the  utter  ruin  of  all  us, 
your  Highucfs’s  moft  loving,  faithful,  and  obedient  Subjects.  For,  moll  gra- 
cious Sovereign  Lord,  befides  all  this,  it  is  moft  evident  and  apparent,  that 
as  immediately  after  the  Ring  your  Father's  Death,  of  moll  noble  Memory, 
he  bare  a fpccial  love  and  favour  to  your  Grace's  Sifter  the  Lady  Elizabeth, 
fecond  Pcrfon  in  thcRcmaindcr  of  the  State  of  Succeflion  to  the  Crown  of 
this  Realm  after  j*>ur  Majcfty,  and  the  Heirs  of  your  Body,  whom  the  living 
Goil  long  preferve  unto  us,  with  the  incrcafe  of  much  Fruit ; and  would 
then  of  his  great  Prefumption  and  traitorous  determination  have  married 
her,  il  he  could  by  any  means  have  brought  to  pafs  the  fame,  but  that  he 
was  ftayed  by  the  faid  Lord  Protciftor,  and  other  of  your  Grace’s  Council  ; 
fo  he  did  not  only  continue  in  his  laid  determination  towards  her,  in  the 
Queen  his  late  Wife's  time,  but  alfo  by  divers  fecrct  and  crafty  means  and 
practices,  continually  fought  by  atchieving  of  the  fame  fi rice  the  Queen's 
Death,  as  by  fundry  ways  is  coiifcfled,  and  uppeareth.  Jnlomudi  as  the 
fame  being  perceived  by  your  faid  dcareft  Uncle,  and  fotr.e  others  befide  of 
your  Council,  and  other  rcrlonages  of  Reputation  ; and  the  faid  Admiral 
bv  them  earneftly  advifed  to  beware  of  it,  and  to  forbear  his  pretenfed  pur- 
' g * Per- 


dering,  that  it  me  matter  mouiu  nave  grown  tvwucuia/,  w 

and  fo  much  bound  to  your  Majcfty,  being  new  come  to  your  kingdom, 
vour  Subjects  not  altogether  left  (in  the  beft  concord  for  matters  of  Re!i-  | 
gion,  great  Hander,  tumulr,  and  danger  might  have  enfued  thereby  as  well  J 
here  at  home  in  your  Realm,  as  from  fome  outward  parts  with  whom  j 
you  were  in  the  War,  and  in  fome  fecrct  enmity  ready  to  enter  the  Wars, 
thought  it,  with  the  Advice  of  your  whole  Council,  moft  meet  and  furc-lt 
for  your  Majcfty  to  pals  his  evil  Doings  over  in  filcnce,  and  in  fomewhat 
the  more  in  refpcfl  of  the  better  ftay,  for  the  time  of  your  prefent  Eftate, 
to  bridle  him  with  your  Liberality,  and  therefore  to  give  unto  him 
Lands  to  the  yearly  Value  of  eight  hundred  Pounds,  trolling  thereby,  and 
by  fuch  other  good  means  as  were  u fed  towards  him,  to  encourage  and 
move  him  to  leave  forever  that  Ambition,  and feditious  Mind,  and  to  live 
in  fuch  order  as  might  have  plea  fed  God,  and  frrved  your  Majcfty,  and 
your  Publick  Weal.  But  all  this  notwithftafiding,  the  Devil,  who  had 
before  planted  that  vile  and  evil  Weed  fo  deeply  in  his  Heart,  that  the 
Root  of  the  fame  could  not  be  clearly  pulled  out,  but  caufed  his  Ambition 
eftfoons  to  fpring,  and  llicw  itfclf  more  rankly  than  it  had  done  before  : 
For  it  plainly  appeareth,  t'.iat  he  tarried  not  long"  in  bis  dirtemblcd  good 
Mood  and  Prmnife,  but  began  afrefll  to  imagine,  compafs  and  devife,  for 
the  fatisfying  of  his  traitorous  defire,  to  make  a Party,  Faction,  and  Con- 
federation, whereof  he  would  be  the  Head,  and  did  not  only  get  as  many 
Ruics  and  Offices  into  his  hands  of  all  Men,  as  he  could  poflibly  attain, 
and  retained  many  Gentlemen  and  Yeomen  into  his  Service,  making  a full 
account  and  reckoning,  which  he  declared  fecretly  to  Ionic  of  his  fa- 
miliars, that  he  was  thereby  able,  of  his  own  ruled  Tenants  and  Servants, 
to  make  ten  thou  land  Men  tor  the  obtaining  of  his  faid  purpole  ; for 
whofe  Wages  he  had  alfo  deviled  after  ten  thoufand  Pounds  by  the  Month, 
out  of  your  Majefty’s  Mint  at  Brijl.l , which  he  had  obrained,  with  all 
your  I rcjfurc  in  the  fame,  by  the  means  and  confcnt  of  Sir  William  Sha- 
ringtin.  Kill.  V ice  Treafurcr  there,  to  beat  his  commandment,  which 
Sir  William  now  llandvth  attainted  of  Treafcu  ; and  alfo  had  put  your 
Grace’s  Gallic  of  th  • Holt,  whereof  he  had  the  keeping,  even  now  of  late 
in  a readinefs,  and  there  caufed  to  be  prepared  a great  Furniture  of 
Wheat,  Malt,  Beefs,  and  a great  mill's  of  Money,  for  the  feeding 
and  entertainment  of  a number  of  Mmi  : which  Money  he  caufed  to  be 
levied  and  taxed  half  the  Year  before  the  fame  was  due  ; bruiting  alfo  fur 
the  better  atchieving  of  his  purpofe,  and  to  amaze  therewith  the  mope  the 

nle,  that  your  Majcfty  (whom  God  long  preferve  to  us)  Jhould  be 
but  alfo  he  laboured  fundry  of  your  Nobles,  and  other  your  Grace’s 
Subjects,  to  join  with  him,  deviling  with  divers  of  them,  how  and  by  wbat 
Policy,  Ways,  and  Means  they  fhould  make  thomfelves  ftrong  in  their 
Countries  for  that  purpofe,  and  how  they  ftiould  win  unto  them  the  head 
Yeomen,  and  Ringleaders  of  the  common  People;  declaring  how  he  meant 
to  have  matched,  and  let  one  Nobleman  againft  another  Nobleman,  as  he 
tnought  he  could  never  compafs  and  win  to  afient  to  this  Fadtion  and  falfe 
Con  (piracy,  promifingtodiversof  therr.  fundry  Benefits ; yea,  taking  fomucb 
upon  him,  t'orthe  aceomplifliment  of  his  faid  traitorous  intent  ana  purpofe, 
a-,  he  fparctl  not  to  promife  your  moft  excellent  peribn  in  marriage  to  aNo- 
hkmaa%  Daughter  of  this  your  Rsgpm.  And  yet  not  contented  herewith, 
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. and  to  alk  why  he  Ihculd  not  continue  his  Suit  towaros  the  laidyA'/rad 
beth  ? with  fundry  other  words  declaring  his  full  intent  and  determina- 
tions to  it  ; and  neglecting  all  good  Advices,  Reafons,  and  Admonitions 
made,  given  or  alledgcd,  contrary  to  his  purpofe,  he  hath  fecretly  and 
earneftly  followed  it,  in  fuch  fort,  as  if  fundry  other  bis  mifehievous  de- 
vicesand practices  had  not  appeared,  and  come  to  knowledge,  it  is  evident 
that  he  would  have  done  what  he  could  fecretly  to  have  married  her,  as  he 
did  the  late  Queen,  whom  it  may  appear  he  married  firft,  and  after  lued  to 
your  Majcfty,  and  the  Lord  Protc&or,  and  your  Council,  for  his  prefer- 
ment to  it ; whom  nevcrthelcfs  it  hath  been  credibly  declared,  he  helped  to 
her  end  to  hafte  forwards  his  other  purpofe.  But  what  this  marriage  of 
your  faid  biller,  with  his  prepared  forces  and  confederacies  ftiould  n.can,  and 
what  the  getting  of  the  rule  and  order  of  your  Majeiiy's Mint  nBrijul  into 
his  hands  with  ten  thoufand  men,  which  befides  all  his  Irier.ds,  and  . ivers 
retainers,  he  accounted  himfelf  furnilhcd  of,  and  able  to  make  all  times 
within  his  own  rules,  and  of  his  own  fervants  and  tenants,  ftiould  Lend 
unto,  for  the  wages  and  entertainments  of  whom  he  had  prepared,  as  is 
a fore  find,  confidering  that  the  faid  Admiral  at  all  times,  when  occafion  of 
the  fcrvicc  of  your  Majcfty  was  necefi'ary  or  riquifitc,  went  always  back, 
and  refuted  to  take  it  upon  him,  whether  it  were  by  lea  or  land,  as 
your  Grace’s  Council  both  know,  and  divers  times  have  lamented,  and  in 
that  cafe  travelled  with  him  (in  vain)  to  bring  him  unto  it,  whereby  no 
good  mind  or  will  of  him  toward  your  Majefty’s  fafety  or  afl'urance  can 
appear.  And  upon  all  chefe  fmiftcr  ways  and  mean;,  vvnat  his  corrupt  and 
fubtil  attempts  of  gening  your  moft  noble  Pcrfon  into  his  harnls,  by  co- 
lour whereof  he  might  have  wrought  whai  he  would,  and  whatfoever  His 
ambitious  intent  could  have  deviled  with  h.j  preparation  of  victuals  and 
money,  and  other  his  laid  doings  at  your  Grace' >’Cnftle  of  the  Holt,  and 
in  the  parts  thereabout',  would  h ive  wrought  in  the  cii  .1,  tfpecially  in  this 
tcndci  age  of  your  Highncfs,  and  whilft  your  Majcfty  is  in  the  Govern-  1 
mem  of  a Prmetfor,  it  is  fearful  to  confider  and  think  upon,  and  cannot 
oihcrwifc  be  taken,  but  to  be  indeed  more  than  a mxoifcft  declaration  of 
a traitorous  afpiriugto  your  Crown  of  this  Realm,  and  to  be  King  of 
the  lame,  and  an  open  deed  and  a .51,  and  a falle  and  traitorous  compafs 
and  imagination  to  depofc  and  deprive  your  Majcfty  from  your  R<iy„l 
Eftate  and  Title  ol  your  Realms,  anil  to  compafs  and  imagine  the  Death 
of  your  moll  Noble  Pcrfon,  and  moft  traitoroufly  to  take  away  and  deftroy 
all  things  which  fhould  have  founded  to  the  lett  and  impediment  of  h.s 
moft  traitorous  and  ambitious  enterprize. 

And  further,  gracious  Sovereign  Lord,  to  declare  the  traitorous  dipofi- 
tion  of  his  nature,  and  how  little  he  cared  to  offend  your  Grace’s  law,  and 
how  he  did  yet  Ids  regard  his  truth  and  duty  towards  your  Grace,  where 
William  Sha  ingtan,  knight,  late  of  Linden,  the  tenth  day  of  July,  in 
the  firft  year  of  your  Grace’s  Reign,  hath  in  the  County  aud  City 
of  Brijht  lalfly  and  traitoroufly  forged  and  counterfeited  certain  of 
your  Grace’s  coin,  and  further  imbezzlcd  and  purloined  from  yourMa- 
jefty,  untruly  and  falfly  at  the  leaf!,  the  fum  of  forty  thoufand  pounds, 
lor  part  whereof  the  lame  Sir  lE'iiiiam  Sbaringttn  upon  his  own  con- 
feffion  is  attainted  of  treafon  according  to  your  Grace's  laws  ; to  which 
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fji.l  traitoious  Ails  the  faid  Lord  Admiral  did  not  bhly  abet  and  procure  the 
faid  i>  i : illiam Shatington,  labouring  him  he  lhould  get  as  much  money  from 

time  id  time  into  ius  hands  for  his  purpofe  as  he  could,  lo  that  he  might  ever 
have  a good  mats  in  a readinefs;  but  alfo  fmcc  the  time  of  the  faid  trea- 
fons  and  traitorous  acts,  fo  done  fay  the  faid  Sir  Il’iUiani  Sharington,  the 
(aid  Lord  Admiral  having  perfect  knowledge  thereof,  as  well  by  the  de- 
claration of  the  moll  part  of  your  Highncfs’s  Council,  as  by  fume  of  his 
own  Counfel  learned,  hath  traitoroufly  comforted,  aided,  a/fiihrd,  and  main- 
tained the  lame  Sir  If'ilUnm  Sherrington  in  his  laid  traitorous  acts,  and  faults 
again ll  t our  Grace’s  laws  and  ftatutes  of  this  Realm  ; taking  the  patent, 
indentures,  books  and  reckonings  of  the  fame  Sir  William  Sbarington,  of 
Jiis  own  authority,  into  his  cuftody,  and  affirming  both  to  fundry  of  your 
Gracris  Council,  and  to  divers  of  your  fubjeeb,  that  the  faid  Sharing! an 
had  wrong  to  be  committed  : deviling  all  the  ways  he  could  pofiiblc, 
contrary  to  hii  duty  and  allegiance,  traitoroufly  to  bear  him  in  his  evil 
and  traitorous  doings,  and  to  deliver  him,  if  he  by  any  means  might  have 
come  by  him. 

And  for  a further  proof  to  induce,  that  the  faid  Admiral  did  maintain 
and  comfort  the  fame  Shanngtcn,  where  the  faid  Admiral  owed  to  the  faid 
Sl-trifipca  two  thoufand  eight  hundred  pounds,  the  faid  Sharington  upon 
a imstrull  which  h=  had  before  his  apprehenfton,  that  he  lhould  for  his 
fault  and  proceedings  come  one  day  to  his  trial  and  examination,  com- 
municating the  fame  with  the  laid  Lord  Admiral,  and  the  faid  Admiral 
imrec  J and  promifed  not  only  to  aid  and  maintain  and  bear  him  to  the 
uttcrov.'U  of  his  power,  as  indeed  he  did  both  as  is  aforefaid;  and  in  con- 
fultiug  with  learned  men  tor  him,  and  otherwifc,  but  alfo  for  his  more 
allured  aid,  bring  indebted  to  the  laid  Sbarington  the  fum  of  two  thoufand  | 
eight  hundred  pounds,  untruly  confpircd  with  the  faid  Sharington  upon  a 
bill,  whereby  it  appeared  that  the  faid  S(iti> ington  lhould  owe  urito  him  the 
fum  of  two  thoufand  pounds  with  interefts,  fo  as  the  faid  Admiral  might 
help  and  relieve  him  with  that  two  thoufand  pounds,  with  the  intcrcft 
at  vour  Mujcfty’s  hand,  as  a debt  unto  himl'elf;  and  alfo  with  two  thou-  j 
fund  eight  hundred  pounds  which  the  faid  Admiral  owed  indeed  to  the  faid 
i \uutririgton,  amounting  in  the  whole  to  five  thoufand  and  fix  hundred 
pounds:  which  bill  mod  untruly,  and  to  the  maintenance  and  favour  of 
the  faid  Sharington,  the  laid  Lord  Admiral  affirmed  before  the  faid  Lord 
Protestor,  and  your  Highnefe’s  Council,  to  be  a true  bill,  and  the  fame 
two  thoufand  eight  hundred  pounds,  with  the  inrereft,  to  be  his  juft  debt, 
and  fo  was  taken,  until  the  faid  Sharington  himlclf  con  ft  (Ted  and  affirmed 
the  truth,  whereby  the  covin  and  fallhood  plainly  appeared  to  the  con- 
trary. 

f inally,  mo(t  gracious  Sovereign  Lord,  i:  were  too  much  and  over 
tedious  to  molcft  and  trouble  your  excellent  Majcfty,  either  with  the  re- 
membrance of  his  evil  doings  in  his  office  of  the  Admiralty,  wherein  he 
hath  fo  manifcftly  recited,  maintained,  aided  and  comforted  fundry 
pirates,  and  taken  to  his  own  ofe  tile  gooJs  pimtotifly  taken  agairift  your 
laws,  and  exprefly  hgainli  the  orders  determined  by  the  Loru  Protector 
and  the  whole  Council,  where  unto  his  own  hand  hath  been  for  the  rclli- 
tution  of  them  ; whereby  he  hath  moved  almoll  all  Princes  Chriftian  to 
conceive  a grudge  anil  difplcafure,  and  by  open  wars  to  feck  remedies  at 
their  own  hands,  to  the  great  trouble  ana  danger  of  your  Majclly,  your 
maims  and  dominions,  and  to  the  great  charge,  lofs  and  difquict  of  your 
Bi  o ft  loving  and  Faithful  luhjeib,  and  to  the  peril  of  breaking  of  the 
leagues  ana  treaties  of  amity  betwixt  your  Majcfty  and  other  foreign 
Princes,  os  their  Ambafl'adors  here  ha'/e  plainly  declared,  and  as  prefent 
experience  tcacheth;  or  to  exprefs  his  innumerable  untruths,  falflioods, 
and  deceitful  practices,  tlifeovering  and  opening  of  your  Majcfty's  Coun- 
ftls,  tefufal  to  fefvc  your  Highnefs  as  he  hath  been  commanded,  oppref- 
livn  and  manifoft  extortion  of  your  Majcfty’s  fubjects,  uling  IJland  and 
othrr  voyages  by  the  lea;  and  his  determination  of  revenge  towards  all 
nitn  with  whom  he  was  offended,  which  his  own  letters  and  other  tefti- 
monies  do  declare  .againlt  him  ; with  2 full  refolution  to  have  put  the 
whole  Of  his  intent  Ihortly  in  experience  and  execution  ( if  God  had  not  prc- 
Vciitcd  it),  to  the  deftruciion  of  vour  mod  Royal  Perfou,  and  the  fubverfion 
and  alteration  of  the  whole  ertate  of  your  realms  and  dominions.  Where- 
fore cotilidering  as  well  that  he  is  a member  fo  unnatural,  unkind  and 
corrupt,  mid  fuch  a heinous  offender  of  your  Majcfty  and  your  laws,  as 
he  cannot,  nor  may  conveniently  he  fullered  to  remain  in  ihebody  of  your 
Grace’s  Commonweal thi  but  to  the  extream  danger  of  your  Highnefs, 
being  Head,  and  of  all  the  good  members  of  the  fame,  and  is  too  pernicious 
and  dangerous  an  example,  that  fuch  a perfon  fo  much  bound  and  fo  for- 

uful  of  it,  fo  mercifully  heretofore  intreated,  and  by  fundry  and  great 

•nefits  allured  and  called,  and  fo  cruelly  and  ingratcly  continuing  in  his 
falfc  and  traitorous  intents  3nd  purpofos  againft  your  Highnefs,  and  the 
whole  dlate  of  your  realm,  lhould  remain  amongffus: 

* It  may  therefore  pleafe  your  excellent  Mnjefty,  that  it  may  be  cna&cd 

* with  your  Highnels’s  aflent,  the  Lords  Spiritual  and  Temporal,  and 
‘ the  Commons  in  this  prefent  Parliament  aflembled,  and  by  authority  of 

* the  fame.  That  the  laid  Sir  Thomas  Seymour,  Knt-  Lord  Seymour  of 
c Sudlev,  H^h  Admiral  of  England,  for  the  faid  traitorous  offences  and 

* deed;,  (hall  be  by  the  authority  of  this  prefent  Parliament  adjudged  and 

* attainted  of  treufon  : And  that  the  lame  Sir  Thom  ;;  Seymour,  Knt. 

* Lord  Seymour  of  SudUy,  high  Admiral  of  England,  (hall  have,  fuffer, 

* and  fuftain  fuch  pains  of  death,  as  in  cafes  ol  High-Treafon  have  been 
*"  ufed  and  acruftomed.  And  alfo,  that  the  faid  Lord  Seymour  of  Sudley 
‘ ftiall  forfeit  and  lofe  to  your  Majcfty,  and  your  Heirs,  all  fuch  caftles, 
r manors,  lands,  tenements,  leafes,  meadows,  pafturcs,  woods,  waters, 

* rents,  revcrfions,  fervices,  offices,  fees,  annuities,  and  all  other  herc- 

* ditament',  goods,  chattel*.  and  debts  whatfoever,  the  fame  Lord  Seymour 
‘ had,  enjoyed,  nr  was  feized  or  poftefled  of  at  the  fevcntccnth  day  of  jfa- 
*'  ttubry,  in  the  fccond  year  of  your  Grace’s  reign,  or  at  any  time  finec. 

1 And  tint  all  fuch  callles,  manors,  Linds,  tenements,  meadows, 

* leafes,  pafturcs,  woods,  waters,  rents,  reverfions,  forvic.s,  offices,  fees. 
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‘ annuities,  and  other  hereditaments,  to  be  by  authority  of  this  prefrur 

* ail  adjudged.  Veiled,  ami  deemed  in  the  aci.ua!  and  real  pofleffibn  of 
1 your  Highnefs,  from  the  faid  Lventecnth  das-  of  Jtntuarf,  without  any 

* office  or  inquifition  to  be  thereof  had  or  found.  Saving  to  all  and  every 
‘ perfon  and  perfntis,  and  bodies  politick  and  corporate,  and  to  their 
‘ heirs,  affigas,  arid  fuccclfors,  and  to  every  of  them  (other  than  the  faid 

* Lord  Seymour  of  Sudlty  and  his  heirs)  all  fuch  rights,  titles,  interelU.  ufes, 

‘ polieffions,  reverfoos,  remainders,  entries,  conditions,  leafes,  fees,  offices, 

‘ rents-fcrvicw,  rents- charges-,  rents-feck,  annuities,  commons,  and  all 
‘ other  commodities,  profits,  and  hereditaments  whatfoever,  they  or  any 
‘ them  had  | might,  or  ought  to  hare  had,  if  this  prefent  ad  liad  urvt-r 
4 been  had  or  made,. 

‘ J utthermorc,  the  King's  Majcfty  is  pleafed  that  it  becnaclcd.  That 
4 all  perfon  and  per  fans,  bodies  politick  and  corporate,  and  their  exscu- 
‘ tors  and  adminirtiators,  (hall  be  well  und  truly  contented  and  paid,  upon 
1 their  humble  fuit  and  petition  hereafter  to  be  made  unto  his  Highnefs  of 
1 all  luch  debts,  which  either  by  fpccialty,  or  by  any  other  juft  and  true 
‘ contra  cl,  the  faid  Lord  Admiral  did  owe  to  them,  or  any  of  them,  at  any 
‘ time  before  the  (aid  fevcntccnth  day  of  January,  in  the  (aid  fccond  year 

* of  his  Majcfty’s  reign 

On  the  tenth.of  March  the  Council  rcfolved  to  prefs  the  King  that 
juftice  might  be  done  on  the  Admiral : and  Cnee  the  cafe  was  fo  heavy 
and  lamentable  to  the  Protcffor,  (fo  it  is  in  the  Council-Book)  though  it 
was  alfo  forruwfu)  to  them  all,  they  refolv’d  to  proceed  in  it,  fo  that  neither 
the -King,  nor  he,  fl>ou|d  be  further  troubled  with  it;  after  dinner  they 
went  to  the  King,  the  I’rotcclor  being  with  them  : the  King,  faid  he  hail 
well  obferved  their  proceeding,  and  thank’d  them  for  their  great  cars  of 
his  fafety,  and  commanded  them  to  proceed  in  it  without  further  moleft- 
Ui£  him  or  the  Protector ; and  ended,  / pray  you,  my  Lords,  do  fo.  Upon 
this  they  order’d  the  Blfoop  of  Ely  to  go  td  ihe  Admiral,  and  to  inftruct 
him  in  the  things  that  related  to  another  life,  and  to  prepare  him  to  take  pa- 
tiently his  execution  ; and  on  the  tythof  March  he  having  made  report  to 
them  of  his  attendance  on  the  Admiral,  the  Council  fign’3  a Warrant  for 
his  execution,  viz. 

The  Warrant  far  the  AdmiraP  s Execution. 

TTHS  day,  the  17th  of  March , the  Lord  Chancellor  Rx-  Libra  Cor.cilii. 

and  the  reft  of  the  King’s  Council,  meeting  in  his  /al-Uh 
Highnefs’s  Palace  of  IV.fhmnjler,  heard  the  report  of  the  Bilbop  of  Ely, 
who  by  tile  faid  Lords,  and  others  of  (he  Council,  was  fenc  to  inllrnct 
and  comfort  the  Lord  Admiral ; after  the  hearing  whereof,  conliihirre 
and  deliberating  with  themfeives  of  the  time  moll  convenient  for  the  exe- 
cution of  the  faid  Lord  Admiral,  now  attainted  and  condemned  by  the  Par- 
liament, they  did  coudefccnd  and  agree.  That  the  faid  Lord  Admiral 
lhould  be  executed  the  IV t dm f day  next  following,  betwixt  the  hours  of 
nine  and  twelve  lit  the  forenoon  the  fame  day,  upon  Totbtr-HiU : His 
body  and  head  to  be  buried  within  the  Tower-,  the  King's  writ  (as  in 
fuch  cafes  as  heretofore  hath  been  accuftomcd)  being  firif  dirccLd  and 
fent  forth  for  that  purpofe  and  elFecl.  Whereupon  calling  to  the  Council- 
Chamber  the  Bilhop  of  Ely,  they  willed  him  to  declare  this  their  deter- 
mination to  the  faid  Lord  Admiral ; and  to  inftruCt and  teach  him,  the  b.-ft 
he  could,  to  the  quiet  and  patient  lufterfog  of  juftice,  and  to  prepare  hiut- 
fclf  to  Almighty.  God. 

E.  Sonmfet. 

T.  Gantuarf  n.  William  Paget. 

R.  Rich,  Cancel.  Anthony  Wingfield. 

W.  St.  John.  IVtlliam  Petr/. 

J.  RuJ/el.  A.  Denny, 

J.  Warwick.  Edward  North. 

I'\  Shrrwjbury.  R.  Sadler. 

Thomas  Southampton, 

The  faid  Bifliop,  after  he  had  Inch  with  the  Lord  Admiral,  repairing 
again  to  the  Court,  made  report  to  Mr.  Comptrollor  and  Secretary  Smith 
of  the  Lord  Admiral's  renuefts  f,  the  which  were,  that  he  required  Mr. 
Lal'imer  to  come  to  him,  the  day  of  execution  to  be  del'rrr'd,  certain  of  his 
Servants  to  be  with  him,  his  Daughter  to  be  with  my  Lady  buchefs  of 
Suffolk  to  be  brought  up,  and  fuch  like.  Touching  which  requdis,  the 
faid  Lords  and  the  reft  of  the  Council  declar’d  their  minds  to  Mr.  Secretary 
Smith,  willing  him  to  write  their  anfwer  iff  a Letter  to  die  Lieutenant  of  the 
Tower,  who  lhould  ft?cw  in  all  thofe  requefts  their  rclblutc  anfwer  to  the 
faid  Lord  Admiral  ; which  was  done  accordingly. 

On  the  20th  of  Metr.h  he  was  brought  to  the  SeafFoltL 

And  in  the  fourth  Sermon  01  Mayftcr  Hughe  Lc.t.mer  t,  wbych  he 
preached  before  the  Kynge  wyrhin  hys  Graces  Palaycc  at  Wejludnjler,  the 
xxix  day  of  March t,  is  the  following  account  of  the  Lord  Admiral  ||. 

1 knowe  more  of  my  Lcrd  Admiral's  death  lull  that  ryu.c,  then  i did 
knowc  before.  O faye  they,  the  mau  dyed  very  boldly!  Lc  wouldc  not 
have  done  fo,  baddc  he  not  bene  in  a juft  quarcll. 

This  is  no  good  argument,  my  frendes,  A man  femeth  not  to  foare 
death,  therefore- hys  caufe  is  good.  Thys  is  a dccvavablc  argumente. 
He  went  to  hys  death  boidely  : Lrgo,  he  ftandeth  in  a jull  quarcll. 

If  I lhould  have  faied  al  that  lknewe,  your  eats  wouldc  have  vrked 
to  have  hcarde  it,  ami  nowc  God  hathe  brought  more  to  lygnic.  And  as 
toftchyng  the  kynde  of  l>ys  death,  whether  he  br  laved  or  no,  1 1- for  re  that 
to  God  oacly.  What  God  can  do,  I can  not  tell.  I wyl  not  denyc  but 
that  hemsye  in  the  twynkcliug  of  an  eye  fave  a man,  and  turne  hys  liartc. 
What  he  dyd,  I cannot  tell.  And  wlten  a man  bathe  r-.vo  llrokes  vwih 
an  axe,  whoo  can  tel  that  hctwmc  twqftrokcs  be  doth  repent.  It  js  v*cry 
hard  to  judge;  well,  I wyl  not  go  fo  nyc  to  vvorkc,  but  this  I wyl  lay’, 
if  they  alkt  me  what  I thmkc  of  hys  deathe,  that  he  dyed  very  dautigvr- 
oully,  yrkefomel  yt,  hurry blyc. 

The  man  beyng  in  the  'I  ower,  wrote  ccrtaync  papers,  whichc  I fawe 
my  felfe.  Thei  were  two  lyitic  ones,  tine  to  my  Ladye  Marye’i  Grace,  and 

" Seymour,  Knt.  T.otd  Seymour  uf  Sudlty,  Ute  Admiral 


* But  in  the  3 and  4 of  Edv.  VJ.  there  pafa’dan  A cl  for  reftituiion  in  blood  of  Mary  Seymour,  Daughter  to  Si 
Of  Eer/ave!.  S-e  Hajlat,  vol.L  pag.  996. 
j-  Xhjpt'i  Mrmuriali,  vol.  11.  p.ie.  isU. 

I The  Kevyrtm!  Mr.  tVi.fon  in  his  IranfjaHon  of  MotiC  Sh  Ti-.u’t  Hi/Kiry  of  his  Oven  Time,  vol.L.  pap  i;i,  Ciys,  * The  Duke  cf  So::-ef,t,  Uw;  PrOte^hir,  hadconceiv  I » 
-jealiHlty  (which  w^s  fomrnted  by  the  emulation  of  the  women)  of  his  Brother  7 bom  a J the  Admiral,  who  had  married  Cutbariae  far,-,  the  late  King  Her:-,':  ; and  hail 

be  committed  to  prilbn,  on  fufpicion  of  aiming  at  the  Crown:  and  as  it  is  the  temper  of  that  nation  lo  lie  over-lrndy  sr.d  prcpi.ltu  ..nil,  kvrie  iii  m.illrrs 
the  Comn  nnwealth,  after  he  hail  him  put  to  the  rack,  he  at  lift,  by  the  fuggellioa  6f  Hugb  Laltuetr,  procured  him  to  bi  col  C,n.n  d i„  dtalh  ; »r.d  on  \„  'c 


* order'd  li;.— 

4 which  relate 

* loth  of  Manb  lo  lie  nelic.tdcd. 

L This  U only  to  lie  found  in  Use  firll  Edition  of  Latimer's 

Vol.  VII. 


in  a (hull  thick  O&avo,  for  the  later  Editions  are  all  cal! rated. 

c 
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( i i ) 2.  Proceedings  againfi  the 

another  to  my  Ladyc  EUzaletbe'i  Grace,  tcndynge  to  thys  ende,  that  they 
llioitlds  confpvse  Bijaynft  my  Lord  Protedlour's  Grace. 

Surely  fo  feditioufiy  as  could  be.  Nowe  what  a kind  of  Death  was 
thys,  that  when  he  was  ready*  to  lave  his  Head  upon  the  Blocke,  he 
tumes  me  to  the  Lcrctcnantes  Swvaunte  and  Ciyeth.  byd  my  Servaunte 
Ipcde  the  Thytig  that  he  wottes  of ; Wei,  the  VVordc  was  over-heard. 

Hys  Si  rvaunt  confefled  thefe  two  Papers,  and  they  were  found  in  a 
Shcoc  of  hys.  T hey  were  fo  fowen  between  the  Soules  of  a yclved 
Shooc.  Hu  made  hys  ynkc  fo  craftely,  and  wyth  fucb  Workmanfhip,  as 
the  lyke  hath  not  bene  fenc. 

I was  Prifonerin  the  Touer  mifelfc,  and  I coulde  never  invente  to 
make  ynkc  fo.  It  is  a Wonder  to  hear  of  his  Subrilitic.  He  made  hys 
Pen  of  the  Aglet  of  a Povnte  that  he  plucked  from  hys  Hole,  and  thus 
wrote  thefe  Letters  foo  feditiouflye,  as  ve  have  hcardr,  eniorfyngc  many 
matters  agavnll  my  Lord  Protcc  tour's  Grace,  and  fo  fourth.  God  had 
ltftc  him  to  hymfclfe,  he  haddc  cleane  forfaken  hym.  W hat  woulde  he 
have  done  if  he  had  lived  Ityll  ? that  went  about  thys  geare,  when  he 
layed  hys  head  on  the  blocke  at  the  ende  of  hys  lyfe.  Charity  (they  faye) 
worketh  but  godlv,  not  after  thys  forte.  W ell,  be  is  gone,  he  knoweth 
hys  fate  by  thys,  he  is  eyther  in  joy  or  in  paync.  There  is  no  repentance 
after  thys  lyfe,  but  if  he  dye  in  the  llate  of  dainnacion,  he  (hall  ryfe  in  the 
fame.  Yea,  thouchc  hc’have  a whole  Monkerye  to  fynge  for  hym,  he 
(hall  have  hys  fynal  fcntcnce  when  he  dVcth. 

And  that  fervant  of  hys  that  confdicth  and  uttered  thys  acre,  was 
an  honeft  manne.  He  dyed  honeftlye  in  it.  God  put  it  in  nis  hertc. 
And  as  for  the  tother,  whether  he  be  f3ved  or  no,  I leave  it  to  God.  But 
furelyc,  he  Was  a wycked  man,  the  Rcalme  is  well  rydde  of  hym. 

It  hath  a treafurc,  that  he  is  gone,  he  knoweth  hys  fare  by  thvs.  A 
terrible  example  furclyc,  and  to  be  noted  of  every  man ; nowe  before  he 
(houlde  dye,  I heard  fay  he  had  commendations  to  the  Kyng,  and  fpakc 
many  wordcsofhis  Majcftyc.  All  is  the  Kinge,  the  Kinge.  Yea,  Bona 
Verba.  Thefe  were  fayre  wordes,  the  Kynge,  the  Kynge^  It  hath  been 
the  C2(I  of  all  Traitours  to  pretend  nothing  againft  the  Kyngc’s  Pcrfon, 
they  nevet  pretend  the  matter  to  the  Kynge,  but  to  other.  Subjects  may: 
not  icfyftc  anye  Magiftratcs,  nor  oughtc  to  do  nothinge  contrary t to  tiie 
Kingc's  Lawes.  And  therefore  thefe  wordes,  the  Kynge,  and  fo  fourth, 
are  of  fmall  effect.  1 have  hcarde  muche  wickednes  of  thys  manne,  and 
I have  thought  oft,  Jefu,  what  wyl  worth,  what  wyl  be  the  ende  of  thys 
manne?  Among  others  (that  went  to  execution)  I heard  of  a wanton 
woman,  a naughtyc  Iyer,  a whore,  a vayne  bodyc  : and  was  ledde  from 
Newgate  to  the  place  of  execution,  for  a certain  robbcryc  that  (he  had 
committed,  and  (he  haddc  a wycked  communication  by  the  wayc.  This 
woman,  1 Lye,  as  (he  wente  by  the  wayc,  had  wanton  and  folylhe  talke, 
as  thys  : That  yf good  fcllowcs  haddc  kept  touch  wyth  hyr,  (he  hadde  not 
been  at  thys  time  in  that  cafe;  and  amongfte  al  other  talke,  (he  faied. 
That  fuch  a one,  and  named  this  manne,  had  hyr  maidenhead  lyrftc  ; and 
heryingc  thys  of  hym  at  that  tyme,  1 loked  ever  what  woulde  be  hys  ende, 
what  wouluc  become  of  hym. 


D.  of  Somerfet,  3,  4.  Ed.  VI.  ( 12  ) 

He  was  a manne  the  fardeft  frome  the  feare  of  God  that  ever  I knewe 
or  hearde  of  in  Englande.  Fyrfte  he  was  author  of  all  thys  woman’s 
whoredome.  For  if  he  had  not  had  hyr  roaydtnhcad,  lhe  mvghrc  have 
been  maryed,  and  become  an  honefte  womanne ; whereas  nowe  buying 
nought  with  hym,  fhee  fell  afterwarde  by  that  occafion  to  other:  And 
they  that  were  nought  with  hyr  fel  to  robbery,  and  flic  foiowed ; and 
thus  was  he  author  of  all  thys.  This  gcarc  came  bi  fcqucis,  peradventure 
thys  maye  feeme  to  be  a lyghtc  matter,  but  forces  it  is  a great  matter  : 
and  he,  by  unrepentance,  lei  frome  evyl  to  worfe,  and  f.  cm  worfe  to 
worlle  of  all,  tyll  at  the  length  he  was  made  a fpechrcle  to  all  rhe  worldc. 

I have  hcardc  fayc,  he  was  of  the  opinion  that  he  believed  not  the  immor- 
talvtye  of  the  Soule,  that  he  was  not  ryghte  in  the  matter.  And  itmighte 
well  appear  by  the  takyngc  of  hys  death.  But  ye  well  fay.  What  ye 
fclaunder,  ye  break*  Charitye. 

Nay,  it  is  Charitie  that  I do,  we  cannc  have  no  better  ufe  of  hym 
nowe,  than  to  warnc  others  to  beware  by  hym. 

thrift  faith,  Remember  Lutie’j  IP'ft  / (he  was  a woman  that  would  not 
be  content  with  her  good  (late,  but  wrcftleled  wyth  God's  callinge  ; and 
lhe  was  for  that  caufe  turned  into  a Salt  Stone,  He.  Thus  may  thys  man 
be  ah  example  to  us.  Let  us  all  fubjccls  judge  well  of  our  Magiftratcs 
in  fuchc  matters,  and  be  content  wyth  theyr  doings,  and  loke  not  to  be 
of  the  Counfaile. 

And  thus  toke  1 occafion  to  fpeake  of  him,  and  to  profit  you  thereby, 
and  1 befeech  you  fo  to  take  it,  he  may  be  a good  warnyng  to  us,  and  this 
is  the  beft  ufe  that  wee  can  have  of  him  now. 

In  his  fifth  Sermon  he  faieth,  You  will  faye  this,  the  Parliament  Houfe 
arc  wifer  than  I am  ; you  might  leave  them  to  the  defence  of  themfelves  : 
Although  the  men  of  the  Parliament  Houfe  can  defende  themfelves,  yet 
have  I (poken  thys  of  a good  zeale,  and  a good  ground  of  the  Admiralle’s 
wrytiiigo  : 1 have  not  fuyned,  nor  lyed  one  jote.  I will  nowe  leave  the 
honourable  Counfayle  to  anfwcr  for  themfelves.  He  confefled  one  fadt, 
he  would  have  haddc  theGovernauncc  of  the  King’s  Majefty,  and  wot  ye 
whye  ? He  fayed,  he  would  not  in  his  minoritic  have  him  brought  up 
lyke  a wardc.  I am  fure  he  hath  bene  brought  up  fo  godlv,  with  fuch 
Scholc-mafters,  as  never  King  was  in  Englande , 13  c. 

And  in  his  feventh  Sermon  he  faicth  thus : I have  heard  fay,  when  that 
good  Qpenc  ( meaning  Queen  Catbrim ) that  is  gone,  had  ordained  in 
her  houfe  dayly  prayer  both  before  none  and  after  none,  the  Admyral 
ettes  hym  out  of  the  waye,  lyke  a moulc  diggying  in  theeanh.  He  (hal 
e Loin's  Wyfc  to  me  as  long  as  I lyve.  He  was  a covetous  man,  an 
horrible  covetous  manne  ; 1 woulde  there  were  no  mo  in  England:  He 
was  an  ambicious  man  j I woulde  there  were  no  mo  in  Englande  : He 
was  a fcdicious  man,  a contemnar  of  Commune  Prayer,  1 would  there 
were  no  mo  in  England : He  is  gone,  1 wolde  he  had  Jefte  none  behind 
him.  Remember  you,  my  Lordes,  that  you  pray  in  your  houfes,  to  the 
better  mortification  of  your  Flcflie. 


II.  Proceedings  againft  Edward , Duke  of  Somerset,  in  Parliament,  for  Mif demeanours  and  High- 
Treafon , Jan,  1550.  3 and  4 Edw.  VI. 


r-n  H E Duke  of  Somerfd  having  taken  the  part  of  the  common  People 
M againft  the  Nobility  in  the  bufinefs  of  inclofures,  made  hitnfclf 
many  Enemies.  He  had  alfo  given  great  Grounds  of  Jealoufy  by  enter- 
taining foreign  Troops  in  the  King’s  Service;  and  the  noble  Palace  he 
was  raifing  in  the  Strand  out  of  the  Ruins  of  fome  Bifhops  Houfes  and 
Churches,  drew  as  publick  an  Envy  on  him  as  any  Thing  he  had  done: 
And  his  acting  by  his  own  Authority,  without  afking  the  Advice  of  the 
Council,  and  often  againft  it,  was  adorning  a regal  Power,  and  fceined 
not  to  be  endured  by  thofe  who  thought  they  were  in  all  Points  his 
Equals.  Thus,  all  September , there  were  great  Heats  between  the  Lords 
and  him.  The  King  was  then  at  Flampton-Court , where  the  Protestor 
alfo  was,  with  fome  of  his  Retinue  and  Servants  about  him,  which  fn- 
creafed  the  Jealoufics  : for  it  was  given  out,  he  intended  to  carry  away 
the  Kins.  On  the  6th  of  Otlober,  fome  of  the  Council  met,  and  fern  to 
the  LorJ  Mayor  and  Aldermen  of  London  to  obey  no  Letters  from  the 
Protector,  and  wrote  to  the  Nobility  to  inform  them  how  they  were  pro- 
ceeding. The  Prorcdtor  hearing  of  thefe  Things,  removed  the  King  to 
IP'indfor  in  all  hafte,  and  armed  fuch  as  he  could  gather  for  his  preferva- 
tioti : Whereupon  fcveral  Letters  pafl'cd  between  the  Council  at  London , 
and  thofe  at  IVmdfor * : and  at  laft  a Proclamation  was  publilhed  againft 
the  Protector  to  tnc  following  effe£l:  j.  “ That  the  Protestor,  by  his 
“ malicious  and  evil  Government,  was  the  Occafion  of  all  the  Sedition 
« that  of  late  happened  within  the  Realm.  2.  The  Lofs  of  the  King’s 
« Pieces  in  France.  3.  That  he  was  ambitious  and  fought  his  own 
lt  Glory,  as  appcarcJ  by  building  of  moft  fumptuous  and  coftly  Houfes 
« in  the  Time  of  the  King’s  Wars.  4.  That  he  efteemed  nothing  the 
« grave  Counfel  of  the  Councillors.  5.  That  he  fowed  Divlfion  between 
« the  Nobles,  the  Gentlemen,  and  the  Commons.  6.  That  the  Nobles 
« altcmbled  themfelves  together  at  London , for  none  other  purpofc  but 
»«  to  have  caufed  the  Protc&or  to  have  lived  within  Limits,  and  to  have 
« put  fuch  Order  for  the  Surety  of  the  King’s  Majefty  as  appertain- 
“ ed : Whatfoever  the  Protector’s  Doings  were,  which  they  (aid  were 
««  unnatural,  ungrate,  and  traitorous.  7.  That  the  ProtcSor  flandered 
««  the  Council  tothc  King,  and  did  what  in  him  lay  to  caufe  Variance 
« between  the  King  and  the  Nobles.  8.  That  he  was  a great  Traitorf, 
“ and  therefore  the  Lords  defired  the  City  and  Commons  to  aid  them  to 
« take  him  from  the  King.'’  This  was  figned  by  the  Lord  Rich,  Lord 
« Chancellor  ; tile  Lord  St.  ‘John,  Prcfident  of  the  Council;  the  Mar- 


quis of  Northampton  ; the  Earl  of  IVarwick,  great  Chamberlain  ; and  moft 
of  the  Council.  On  the  12th  of  Ofiober  the  whole  Council  went  to 
IVindfor , and  coming  to  the  King,  they  protefted,  that  all  they  had  done 
was  only  out  of  Zeal  and  Affection  to  his  Perfon  and  Service.  The  King 
received  them  very  kindly,  and  thanked  them  for  their  Care  of  him.  On 
the  j 3th  they  fat  in  Council,  and  fenc  for  thofe  who  were  ordered  to  be  kept 
in  theirChambers,only  Cecil  (afterwards  the  famous  Lord  Burleigh)  was  ler 
go ; and,  in  the  end,  the  Lord  Protestor  was  commanded  from  the  King’s 
Prefence,  and  committed  to  Ward  in  a Tower  within  the  Caftle  of  IFind- 
for,  called  Beauchamp  Tower  : and  the  next  Day,  being  the  14th,  they 
brought  from  thence  the  Protector,  and  conveyed  him  to  the  Tower  of 
London.  Some  Time  after,  the  Lords  reforted  to  the  Tower , and  there 
charged  the  Protcdior  with  the  following  Articles  ox'  Mifdemeanour  and 
High-T  reafon*". 

Articles  objeLlsd  to  the  Duke  of  Somerfet. 

1.  'T*  FIAT  he  took  upon  him  the  Office  of  Proteclor,  upon  esprefs 
J.  Condition,  that  iic  ftiould  do  nothing  in  the  King’s  Affairs,  but 
by  Affent  of  the  late  King’s  Executors,  or  the  greateft  Part  of  them. 

2.  That  contrary  to  this  Condition,  he  did  hinder  Jufticc,  and  fubvert 
Laws  of  his  own  Authority,  as  well  by  Letters  as  by  other  Command. 

3.  That  he  caufed  divers  Perfons,  arrefted  and  imprifoned  for  Treat  on. 
Murder,  Man-flaughter,  and  Felony,  to  be  difeharged,  againft  the  Laws 
and  Statutes  of  the  Realm. 

4.  That  he  appointed  Lieutenants  for  Armies,  and  other  Officers  for 
the  weighty  Affairs  of  the  King,  under  his  own  Writingand  Seal. 

5.  That  he  communed  with  Ambaffadors  of  other  Realms  alone,  of 
the  weighty  Matters  of  the  Realm. 

6.  That  he  would  taunt  snd  reprove  divers  of  the  King’s  moft  honour- 
able Councillors,  for  declaring  their  Advice  in  the  King's  weighty  Af- 
fairs againft  his  Opinion;  fometimes  telling  them,  that  they  were  not 
worthy  to  fit  in  Council ; and  fometimes,  that  he  need  not  to  open  weighty 
Matters  to  them  ; and  that  if  they  were  not  agreeable  to  his  Opinion,  he 
would  difeharge  them. 

7.  That  againft  Law  he  helJ  a Court  of  Rcqueft  in  his  own  Houfe  ; 
and  did  enforce  divers  to  anfwcr  there  for  their  Freehold  and  Goods,  and 
did  determine  of  the  fame. 


* See  the  Articles  offered  by  the  Proteficr,  and  the  Letters  that  puffed  between  the  Lord*  and  the  King,  in  Barnet's  Reformation , Vol.  II.  in  the  Coljc&ion  of  Records, 

f*Tbis<P reclamation,  which  had  made  iiim  a Traitor,  within  three  Days  was  called  in  again,  with  Commandment  given  none  of  them  to  be  fold.  Tar’s  Boob  of  Martjn. 
Vnl.U-n.1s17.  Old  Kdh. 

• * Fox,  and  UajwarJ  (in  his  f-ife  of  King  Edouard  the  VI.)  both  fay,  the  Duke  was  in  the  Tower  a fmall  Time  before  the  Lords  laid  the  Articles  to  his  Charge : But 
g ,m-t  and  kire-i  I'.iv,  the  Hub:  was  called  before  the  Council  on  the  Mth,  and  that  the  Articles  of  his  Accufation  were  then  read  to  him. 

8.  That 
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g.  That  being  no  Officer,  without  the  advice  of  the  Council,  or  moll 
parrot  them,  he  did  dtfpofe  Offices  of  the  King’s  gift  for  Money;  grant 
feafes  at"l  wards,  and  prefentartoas  of  Benefices  pertaining  to  the  King  ; 

.e  Btfhopncks,  and  made  fales  of  the  King’s  Lands. 

® n.  That  he  commanded  alcnimy  and  multiplication  to  be  pra&ifcd, 
thereby  to  abafe  the  King's  Coin. 

jo.  That  divers  times  he  openly  laid,  that  the  Nobility  and  Gentry 
were  the  only  caule  of  dearth  ; whereupon  the  people  role  to  reform  mat- 
ted of  themfelves. 

IX,  That  againft  the  mind  of  the  whole  council,  he  caufed  Proclama- 
tion to  be  made  concerning  iuclofures  ; whereupon  the  people  made  divers 
infurrections,  and  deftroyed  many  of  the  King’s  Subjctts. 

12.  That  he  fent  forth  a Commillion,  with  articles  annexed,  concern- 
ing iuclofures,  commons,  highways,  cottages,  and  fuch  like  matters,  giving 
the  l.ommifljoners  authority  to  hear  and  determine  thofe  caufes,  wnereby 
the  laws  and  ftatutes  of  the  Realm  were  fubverted,  and  much  Rebellion 
raifed. 

13.  That  he  fullered  Rebels  toalTemble  and  lie  armed  in  Camp,  againft 
the  Nobility  and  Gentry  of  the  Realm,  without  fpeedy  reprefling  of  them. 

J+.  That  he  did  comfort  and  encourage  divers  Rebels,  by  giving  them 
money,  and  by  promiftng  them  fees,  rewards,  and  ferviccs. 

1 5.  That  he  caufed  a Proclamation  to  be  made  againft  law,  and  in  fa- 
vour of  the  Rebels,  that  none  of  them  fhould  be  vexed  or  fued  by  any  for 
their  offences  in  their  Rebellion. 

16.  That  in  time  of  Rebellion,  he  faid,  that  he  liked  well  the  aft  ions 
of  the  Rebels  ; and  chat  the  avarice  of  gentlemen  gave  occafion  for  the 
people  to  rife  ; and  that  it  was  better  for  them  to  die,  than  to  perilh  for 
want. 

17.  Thar  he  faid,  the  Lords  of  the  Parliament  were  loth  to  reform  in- 
clofures  and  other  things,  therefore  the  people  had  a good  caufe  to  reform 
them  themfelves. 

18.  That  after  declaration  of  the  defaults  of  Bulhign , and  the  pieces 
there,  by  filch  as  did  furvey  them,  he  would  never  amend  the  fame. 

19.  That  he  would  not  fuller  the  King’s  pieces  of  Newhaven,  and 
Blacinefi,  to  be  furnilhed  with  men  and  provilion  ; albeit  he  was  adver- 
tifed  ol  the  Defaults,  and  advifed  thereto  by  the  King’sCouncil  ; whereby 
the  French  K ing  was  emboldened  to  attempt  upon  them. 

20.  That  he  would  neither  give  authority,  nor  fufter  Noblemen  and 
Gentlemen  to  fupprefs  Rebels  in  time  convenient ; but  wrote  to  them  to 
fpcak  the  Rebels  fair,  artd  ufe  them  gently. 

21.  That  upon  the  5th  of  October,  the  prefentycar,  at  Hampton-Court , 
for  defence  of  his  own  private  caufes,  he  procured  feditious  Bills  to  be 
written  in  counterfeit  hands,  and  fecretly  to  be  difperfed  into  divers  parts 
of  the  Realm  ; beginning  thus  : Good  People  ; intending  thereby  to  raife 
the  King’s  fubj.  as  to  Rebellion  and  open  War. 

22.  That  the  King’sPrivy  Council  didconfultat  London  to  come  to  him, 
and  move  him  to  reform  his  Government;  but  he  hearing  of  their  affembly, 
declared,  by  his  letters  in  divers  places,  that  they  were  high  Traitors  to 
thc.King. 

23.  That  he  declared  untruly,  as  well  to  the  King  as  to  other  young 
Lords  attending  his  Perlon,  that  the  Lords  at  London  intended  to  deftroy 
the  King;  and  defired  the  King  never  to  forget,  but  to  revenge  it , and 
defired  the  young  Lords  to  put  ihe  King  in  remembrance  thereof ; with 
intent  to  make  fedition  and  dilcord  between  the  King  and  his  Nobles. 

2 4.  That  at  divers  times  and  places,  he  faid,  the  Lords  of  the  Council 
at  London  intended  to  kill  me  ; but  if  I die,  the  King  fhall  die : and  if  they 
familh  me,  they  fhall  famifli  him. 

25.  That  of  his  own  head  lie  removed  theKing  fo  fuddenly  from  Hamp- 
ton-Court to  Wtndfor , without  any  provilion  there  made,  that  he  was 
thereby  not  only  in  great  fear,  but  calt  thereby  into  a dangerous  difeafe. 

26.  That  by  his  Letters  he  caufed  the  King’s  People  to  allcmble  in 
great  numbers  in  armour,  afterthe  manner  of  War,  to  his  aid  and  dctencc. 

27.  That  he  caufed  his  fervants  and  friends  at  Hampton-Court  and 
Wind  for,  to  be  apparelled  in  the  King’s  armour,  when  the  King's  fervants 
and  guards  went  unarmed. 

28.  * That  he  caufed  at  Wtndfor  his  own  perfon  in  the  night-time  to 
be  guarded  in  harnefs  by  many  perfons,  leaving  the  King’s  Majcfty’s  per- 
fon unguarded  ; and  would  not  fuffer  his  own  guard  and  fervants  to  be 
next  the  King's  Perfon,  but  appointed  bis  fervants  and  friends  to  keep  the 
gates. 

29.  That  he  intended  to  fly  to  Jerfey  or  Walei,  and  Jaid  poft-horfes 
and  men,  and  a boat,  to  that  purpofe  f. 

After  he  had  read  and  confldered  the  above  Articles,  hefent  the  under- 
written fubmifiion  to  the  Lords. 

Edward  Duke  of  Somerfet’r  firjl  Submijfton . 

T Edward , Duke  of  Somcrfet,  have  read  and  confldered  thefe  faide  twenty- 
1 nine  Articles  before  fpecified,  and  do  acknowledge  my  faide  offences, 
faults,  and  crimes,  doons  and  conteined  in  the  fame,  and  mod  humblie 
proftrate  on  my  knees,  do  fullie  and  wholie  fubmit  myfelfe  to  the  molt 
aboundant  merev  and  clemcncie  of  the  King's  Majeftic,  lor  the  moderation 
of  my  faide  offences ; having  my  full  irult  and  confidence,  that  his  Ma- 
jefiie,  with  thcadviccof  his  Highnclle  moft  honourable  Counlailc,  will  con- 
fider  mine  offences,  fauhes,  wordes,  and  proceedings,  that  if  anie  of  my 
faide  offences  be  by  his  cicmencic  pardoned,  remitted,  or  otherwife  difeharg- 
«d,  that  1 maie  enjoye  the  benefits  thereof,  although  the  fame  become  un- 


( r+) 

knownc.  And  farther,  1 domoff  humblicbelcech  all  myLardes,and  otherhis 
..lajelhes  mod  honnu  ruble  Counfiylc,  not  onlie  to  be  mean  sto  hi.  Majeftie, 
to  take  awaie  and  eonfider  mine  offences  to  have  proceeded  more  of  igna- 
rancc,  negligence,  follie,  wilfulnes.and  for  lackeofgcvod  confident  jon,  than 

anie  xankerd  or  malicious  hart,  evil  intent  or  thought,  tendinz  to  anie 
Trcafon  to  his  Majeftic  or  Realm  : But  that  iLmay  phrafe  his  Majeftie,  by 
the  charitable  advife  of  their  good  Lordfbips,  to  have  pity  upon  mcc,  my 
wife  and  children,  and  to  take  fome  merciful  I waie  with  me,  not  according 
to  rhe  extremity  of  his  lawes,  but  after  his  great  goodnefs  2nd  cicmencic, 
whereunto  whatfoever  it  Hull  bee,  I doe  inoll  Humblie  with  all  my  hart 
fubmit  my  fclfe. 

Written  with  mine  swne  hand.-  toe  z^d  Day  ef  December  (Burnet  fays 

the  13/hJ  m the  $dyeere  of  our  Soverafne  Lord  Kr.g  Edward  the  Sixth. 

However,  on  the  fecond  of  January,  a Bill  was  put  in  againft  the  Duke 
of  SonttrfetoL  the  Articks  bdore-mustioned,  with  the  above  Conf.  ffion. 

1 his  he  was  prevailed  with  to  do,  upon  affurance  given,  that  he  (hould 
be  gently  dealt  with,  if  he  would  truly  confefs  and  fubmit  himfclf  to  the 
K ing  s mercy.  But  fomc  of  the  Lords  laid,  they  did  not  know  whether  that 
k-onfeilionwasnotdrjwii  from  him  by  torcejand  that  it  might  bean  ill  prece- 
' 1 : "t'°Pa^s  upon  fuch  papers,  without  examining  the  party,  whether  he 

1 "•“*  fubfenbed  them  freely  and  uncompclled  : Whereupon  a Committee  was 
appointed  of  four  Temporal  Lords  and  four  Spiritual,  who  were  fent  to  ex- 
amine him  concerning  it.  Fheday  following  the  Biffiop  of  Coventry  and 
Litchfield  made  the  Report : That  he  thanked  them  for  their  kind  meffaSe, 
but  that  he  had  freely  fubferibed  the  Confrflion  J that  lay  before  them.  He 
made  icon  his  knees  before  the  King  and  Council,  and  figned  it:  and  hepro- 
teLed  his  offences  had  flowed  from  raflinefs  and  indifcretion  rather  than  ma- 
lice; and  that  he  had  no  treafonable  defign  againft  the  King  or  his  Realms. 

r p°(*!  Houles  foon  palled  the  Bill  againft  him,  and  he  was  fined,  by  Adk 
of  Parliament,  infilled.  An  All  touching  the  Fine  and  Ranfome  of  the  Duke  of 
Somcrfet ; that  is,  for  the  puiiiftiment  of  his  late  mildcmcanors,  whereby 
he  was  fined  200 ol.  a year  of  land,  and  loft  all  his  goods  and  offices. 
L’pon  this,  he  fent  another  fubmifiion. 

The  fecond  Submijfton  of  Edward  Duke  of  Somcrfet,  Prifoner  in  the 
Tower. 

T AM  moll  fearefull  and  full  of  heavinefle,  my  verie  good  Lordes,  to  un- 

dcrftar.de  that  my  laft  letter  was  no  better  accepted  at  your  Lordlbips 
handcs,  to  whom  lam  bounde  during  my  life,  for  your  moll  gentle  and 
mercilull  dealinge  with  me,  that  it  pleafed  your  goodneflb  to  bring  my  cafe 
to  a fine.  I trufte  your  Lordfhipes  never  think  that  ever  I did,  or  woulde 
intende,toftand  againft  the  King’s  Majeftie  and  youreLordfliipes  Goodncs, 
or  that  I woulde  goe  about  10  juftific  my  caufe,  feeing  his  Majeftie  and 
your  Lordfhipes  offereth  cicmencic,  mercie,  and  pardon.  Although  the 
line  be  to  me  importable,  yet  I doc  commit  my  lelf  wholie  to  his  Highncfle 
and  your  Lordlhips  mercies;  I pray  onlie  the  moderation  of  it,  and  did 
covet  to  declare  to  voure  goodneffe  mine  inabilitie  to  beare  it:  And  yet 
referred  all  to  his  Majeftie,  and  your  wifdoine,  goodneffe,  and  diferetion. 
And  I moft  humblie  delirc  your  Lordfhipes  not  to  think  that  1 was  about  to 
contcnde  with  your  Lordfhipes,  when  I didfpeake  ofmy  confcience,  I rareht 
erre,  in  that  I thought  1 did  for  the  beft,  as  I doe  acknowledge  anti  confelle, 
that  neither  I am  the  wi  left  man  in  the  worlde,  nor  yet  if  I were,  1 fhouldcnoc 
efcape  without  a moft  fingular  grace,  but  manic  times  I fhouldc  offende  : 
But  I leave  all  chat,  and  molt  humblie,  fimplie,  wholie,  and  lowlic,  I fub- 
mit mv  fclfe  to  the  King’,  Majeftie  end  to  your  good  Lordfhipes;  ap- 
pealing from  the  rigour  and  extreinitie  of  his  Majcffie's  lawes,  to  his.Ma- 
jefty’s  great  mereic  ami  clemencie;  praying  your  goodnefs  to  bee  meznes 
to  his  Majeftie,  not  to  bee  offended  with  mee,  nor  to  exclude  his  Majeftie's 
mercicand  benignicic  from  me,  for  my  rudenefs  and  lack  of  diferetion,  but 
to  accept  my  good  minde  as  one  that  faine  woulde  doo  that  were  well. 
And  when  1 cannot  or. have  not  doonc  that  things  1 ought  to  do,  I would 
glad iic  amende,  and  am  readic  at  all  times  without  condition  to  doo  and 
fuffer  willinglie  that  thing  that  your  honours  will  appoint  mee,  accepting 
what  cicmencic  or  mercie  foever  I obtayne  to  be  of  his  Majeftie’s  and  your 
goodncflc.  Moft  humbly  on  my  knees  praying  his  Majeftic  and  your  good 
Lordfhips  to  pardonc  mine  offences,  and  to  order  me  for  them,  as  to  his 
mofte  high  mercifull  clemencie  fhall  appeere  convenient.  And  finallie  fly- 
ing from  extremitie  of  juftice,  defire  mercie,  as  you  bee,  and  are  called, 
moft  mercifull  Councilors,  not  imputing  my  writings  and  doings  hitherto 
as  of  ftouteneffe  or  ftubborneffe,  butonlic  for  lack  of  diferetion  and  wif- 
dome.  For  the  which  once  again  1 require  pardon  and  favor  to  be  fhe wed, 
and  if  it  pleafed  your  good  Lordfhipes  to  heart  me,  I truft  you  fhould  find 
me  lowly  unto  your  honors,  and  fo  conformable  unto  your  Lordfhips  or- 
ders, that  I truft  to  make  amends,  and  obtaine  pardon  for  my  former 
folly.  And  thus  I moft  humblie  commit  your  good  Lordfhips  to  Al- 
mighty God,  to  whom  I fhall  alwaics  pray  that  ye  maie  long  continue 
in  honor.  From  the  Tower,  the  fecond  f Fcbruarie. 

He  came  out  of  the  Tower  on  the  6th  of  February,  giving  bond  of  10000/. 
for  his  good  behaviour,  but  limited  that  he  fhould  Itay  at  the  King's 
houfe  at  Sheen,  or  his  own  at  Sion,  and  fhould  not  go  four  miles  from 
them,  nor  come  to  the  King  or  Council,  unlefs  he  was  called  ; and  when 
he  knew  that  the  King  was  to  come  within  four  miles  of  thefe  haufes,  he 
was  to  withdraw  from  them. 


for  Mifdemeanours  and  High-Treafon. 


* This  Article  is  in  Stoop's  Chronicle , but  omitted  in  Hayward" a Life  of  EJiv.  VI.  and  Barnet's  Reformation. 

t Rnpitt,  Vol.  VIII.  OB.  ILiit.  p.  ;i  fays,  Upon  thefe  accufations,  to  which  it  was  then  no  Urae  to  anfwcr,  he  was  fent  to  ti.c  Tower;  thofe  whom  he  bad  taken  fo  much 
pains  to  humble  being  become  his  proper  Judges.  lie  could  not  deny  that  mod  of  the  fails  laid  to  his  charge  were  true.  But  the  queftion  was.  Whether  they  were  crimes  J 
fcr.be  was  accufed  neither  of  fraud  uor  of  rapine,  nor  of  extortion,  liut  that  was  to  be  decided  only  by  the  Peers  of  the  Realm,  or  by  the  Parliament. 

I Many  thought  his  confcflioii  a very  Itrangc  thing,  and  aggravated  the  abjeftnefs  of  fuch  a hehaviour.  But  it  was  doublet's  becauie  they  would  have  been  glad  he  Ihould 
“9re  taken  another  courfe,  which  would  not  have  failed  to  prove  fatal  to  him.  It  is  certain,  that  among  the  articles  of  his  accufation,  there  were  Rectal  which  could  be 
jollified  only  by  the  intention,  which  would  fcarce  have  ferved  his  turn  in  the  Houl'c  of  Peers  : the  major  part  of  whom  were  not  inclined  to  favour  him.  For  inllance,  to 
mention  only  (he  chief  Article  ; could  he  deny  that,  contrary  to  toe  condition  on  which  be  wai  made  ProteSor,  he  had  degraded,  at  it  were,  the  other  Regents,  end  reduced  them  to 
tbejlaieef  hart  emifidlori  ? It  it  true,  he  might  have  slledged  the  King's  Patent.  But  it  was  the  Patent  of  a minor  King,  between  tot  and  eleven  years  old  only,  who  looking 
upon  him  a*,  his  Governor,  did  every  thing  by  his  advice  ; wherefore  the  Duke  could  never  have  cleared  himfelf  upon  this  Aiticlc,  any  more  than  upon  fcvcral  others.  Con- 
ftquently  his  only  remedy  was  to  own  himleif  guilty  of  all,  and  to  call  himfclf  upon  the  King's  mercy.  Befide,,  it  concerned  him  highly  to  get  out  of  prilaa  if  it  was  pof- 
fibie  on  any  terms,  fince  it  tv  a*  dangerous  for  him  to  continue  any  longer  in  the  hands  of  his  enemies.  Rupin  (8vo  Edit.)  Vol.  VIII.  p.  - S- 

i Ga 
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3.  Proceedings  aga'mjl  tie  DuheofSomeskt, 


5 Ed.  VI.  (16) 


On  the  ifith  he  hid  hi!  prinn,  and  dried  Itiml'tlffo  well,  thaonths  Cnuncil ; nndlh!  King  of  hi.  fptcM  favour,  and  alio:  In.mblo  patj- 

lE:h  oi  .t:ril  following  he -.vent  tty  invitatibu  to  Court,  to  UteKing's  Ma-  lion  of  the  Council,  by  Paten:  dated  Just  the  4th,  gave  mm  bau.  al- 

jdty  at  GmnWr/r  i where  lie  was  honourably  leedvei!  by  the  King  and  molt  alt  his  eftatc  that  was  forfeit,., 

his  Council,  anil  dined  with  the  ting,  and  was  fworn  of  the  Privy- 


Sufcx, 

IFttrejla-; 

Pembroke. 

Vifcou.it. 

Hertford. 

Barons. 


Bourcurh,  l 

Z=«;h, 

Stafford, 

I!  mtiboritij 

Darcy, 

Sturt'rr, 

[find for, 

CrtrfHtvIlg 

C-.hham, 

Bray. 


III.  Proceedings  a^ainjl  Edward,  Duke  of  Somerset,  for  High-Treafon  a?ul  Felony, 
Dec.  i,  1551*  5 Ed.  VI.  at  Wc/lminfter. 

THF.  Duke  of  Sooner  ft  had  fuchaccefsto  the  Kins,  arid  fiich  free-  I the  Kind’s  Ssncfchal,  hoc  uttua  vice  tanttim,  for  the  hearing  and  dc- 
doms  with  him  (mnwithffor.ding  the  late  judgment  againft  him),  1 tcrmining  of  the  Treafons  and  Felonies  of  the  Duke  of  Scmerfet,  giving 
that  the  Earl  oxlVanutci  had  a mind  to  jet  rid  of  him.  The  1 the  Date  of  the  fihl  Commiilirm  the  28th  of  NtVember ; and  the  til  of 
^ alfo  in  dfrril  this  vear  to  have  got  the  King  again  in  his  December  was  ordered  for  his  Trial. 

Swcr  -nd  dealt  with  the  Lord  Strange  to  pcritiade  the  King  to  marry  his  December  j.  the  Duke  ot  Scmerfet  came  to  his  Trial  at  IVeJhninJhr- 
[if  Ur  . ani|  ,h-t  he  would  ad  vet  tife  him  of  all  that  pafled  about  Hall.  The  Lord  T reafurer  fat  as  High-Steward  of  England,  under  the 
the  Kin-  "Th-Eatl  atWaruiich  had  got  himfelf  created  Duke  ol  Nor  t bum-  Cloth  of  Stale,  on  a Bench  between  two  Polls,  three  degrees  high.  All 
brrland  f and  for  feveral  of  his  friends  he  procured  a creation  of  new  ho-  the  Lords  to  the  ntfiriber  of  twcnty-leven,  Viz. 
nours  The  new  Duke  of  Northumberland  could  no  longer  bear  fuch  a Ri-  Dukes.  Strj/tx,  Boursugh,  t 

val  in -reatnefsas  the  Duke  of  Scmerfet  was,  who  was  the  only  peribn  that  Suffolk,  TVoteejier i Zouch, 

he  thought  could  take  the  King  out  of  his  hands  : So  a dcftgn  being  laid  Northumberland.  Pembroke.  Stafford, 

to  deftroy  him,  he  was  apprehended  on  the  17th  of  Octobers,  and  fent  to  the  Marquis.  Vifcou.it.  IVeittsborthf 

Titucr  and  with  him  the  Lord  Gray,  Sir  Ralph  Fane,  Sir  Thomas  Palmer , Northampton.  Hereford.  Darcy, 

Sir  Tt'omas  Arundel!. , were  alfo  taken,  and  fomcof  his  followers,  Hamond,  Earls.  Barons.  Sturm, 

Netuilirate,  anil  two  of  the  Seymours,  and  were  feni  to  prifon.  I he  Day  Derby,  Eurga-oeny,  ffhdfor , 

after  tnc  Dutchefs  of  Somcrfrt  was  alfo  fent  to  the  Towe  , with  one  Gram  j Bedford,  Attdley,  Cromwell 0 

•nd  his  wife,  and  two  of  her  chamber-women  ; after  thefe.  Sit  Thomas  , Huntington,  Wharton,  Cobh  am, 

~Holdcrofl,  Sir  MiUi  Patridge,  Sir  Michael  Stanhope,  Wingfield,  Bannifie-,  Rutland,  Ez  ' ers , Bray. 

and  Vaughan,  were  all  made  Prilbncts.  j Bath,  Latimer, 

But  Sir  Thomas  Palmer , though  impnfoned  with  him  as  an  a^F°7’P  •c'»  Thefe  fat  a degree  under,  and  heard  the  matter  debated, 
was  the  perfon  that  ruined  him.  The  cvi  cnc  -ga  n t The.  Grime  l.tids  agaitiil  him  were  eaft  into  five  feveral  Indiihnenis,  a$ 

chiefly  Sir  Thomas  Palmer  s Information  ; who  being  brought  by  the  Du^i  1 King  Edward  VI.  it  in  his  Journal  ; but  the  Record  mentions  only 
of  Nertbumber land  privately  to  the  King,  re  ate  tc  v%  .0  e u pt  . three,  whether  Indictments  or  Articles,  is  not  fo  clear.  1.  That  ho 
Sir  Thomas  Palmcr’j  Examination.  \ had  defigned  to  have  feizedon  the  King's  Perfon,  and  fo  have  governed  all 

TT E declared  That  upon  St.  George's- Day  laft,  before  the  Duke  of  Ssmer-  Affairs.  2.  That  he,  with  one  hundred  others,  intended  to  have  imnri- 
TL  rtt  bcil)tr  J.,on  a journey  towards  the  north,  in  cafe  Sir  William  Her-  <’°'lcd  dw  Earl  of  Warwick,  afterwards  Duke  of  Northumberland.  And  3. 
bert  Matter  of  the  Horfc,  had  not  affured  him  that  he  Ihould  receive  no  That  he  had  defigned  to  h ave  railed  an  Infurrection  in  the  City  of  London. 
harm  would  have  raifed  the  People  ; and  that  he  had  fent  the  Lord  Gray  But  the  Indictment  which  here  follows,  is  only  for  Uefignmg  to  feize  on 
before  to  know  who  would  be  bis  fricnJs  : Alfo  that  the  Duke  of  North-  and  imprilbn  the  Duke  of  Northumberland. 

umber  land,  the  Marquis  of  Northampton,  the  Earl  of  Ptmlroke,  and  other  L.ndon' K.  ‘ TNquifitio  capt’  fuit  aptid  Guihald’  Civitat’  London  die 
Lords,  fluiuld  be  invited  to  a banquet ; and  if  they  came  With  a bare  com-  ‘ A Sabbathi,  videlicet  vicefimo  primo  die  Novembris,  anno 

patty,  to  be  let  upon  by  the  way  ; if  fttonglv,  their  heads  fhotild  have  ‘ regni  domini  Edwardi  tutper  Regis  Anglie  fexti,  quinto,  coratri  Ri- 
becn  cut  off  at  the  place  of  their  bailing.  He  declared  farther,  that  Sir  « chardo  Dobbes  tunc  Majore  Civitat’  London,  ac  aliis  Jufticiariis,  & 
Ralph  Vane  had  twothoufand  men  in  readinefs  : That  SirTvemai  Arundel  j < Commiffioniariis  per  faci amentum  duodecim,  &c.  qui  dixerunt  fu~ 
hal  all'-itcd  th  c Tower,  that  Patridge  fhotild  raife London,  and  take  the  » per  facramcntum  fuum,  quod  Ed  ward  us  Dux  SomciT  juiper  de 
Great  Seal ; that  Seymour  and  Hamond  would  wait  upon  him,  and  that  all  ! ‘ Sion  jn  Comiut’  Miihllefex*  Dcum  pre  oculis  fuis  non  habcns,fed  infti- 
thc  Horl'e  of  the  Gendarmerie  fhould  be  (lain.  * gationc  Diaholica  feduft’  & debit’,  legiantrc  fue  fninime  pondcrans. 

The  Earl  of  Rutland  did  affirm,  that  he  had  made  a Party  for  getting  < ;lpUd  Holborne,  in  paroehia  fan£la  Artdrec  infra  Civil'  London,  vicefi- 

Itimfdf  declared  Prote£h>r  in  the  next  Parliament.  * mo  die  Aprilis  anno  regni  difti  miper  Regis  Edvvardi  fexti  quinto  fu- 

Thc  above-mentioned  particulars  were  told  the  King,  with  fuch  cir-  1 pradiclo,  & diverfis  diebus  & vicibus  antea  & pollca  falfe,  malitiofc, 

cum'ftances,  that  he  was  induced  to  believe  them,  and  rcfolved  to  leave  1 & proditoric,  per  apertum  Faclum  circumivit,  compafl’avit,  & imagina- 
him  to  the  law.  ‘ vit,  cum  diverfis  aliis  perfonis  prediefutn  nuper  Regem  Edwarduin  fex- 

Sir  Thomas  Palmer's  ficend  Eattmiwthn.  • turn  Je  bn  I'm  Rnali  h.Po,tcir  Jr  dmHnra.  n»  <>  M b pro- 

T-OJT  ,hc  OetldannWie,  upoa  ttefrabMn.  Ml  1=  rfMM  by  ‘ ?'*  "f”"1 

of  tnc  Duke  ot  f^mcrjci  , luntatcmeiufdemnupcrDucisregere&tradlarCjacctiamoinnni&ftn- 

iittd  befide*  the  idle  peop  c,w  1C  ’ J*ret®  , .if.  .1  nroctaim  Liberia  1 Ku*a  ncgoti.v,  authoriutefque  Regias  hujus  regni  AngLe  ad 

That  this  done,  he  would  run  ^rbugh  the  o^d  prodmm  L nty  . f.hit’  ipfius  nuper^Ducis,  ordinare  & uti,  adtunc& ibidem  arrogant’. 
Liberty , to  ru.leth,  apprcnt.ccs,  ad  i in. :afc  h,s  attempt  did  not  , falfci  £aliiiofc,t& ptoditorie  compaf&v/t  & imaginavit:  Et  uherius  Ju- 

fucceed,  he  would  go  to  t c • « ratores  predifti  prefentabant,  quod  idem  nuper  Dux  SomerP  ad  luam 

CraneV  Examination.  c prod i tor iam  intentionem  pcrimplcnd’,  & ptoficiend’,  ex  malitia  fua  pre- 

HE  confeffcd  all  that  Palmer  had  faid  ; to  which  he  added.  That  the  1 cogitut’  feipfum  fimul  cum  Miehaelc  Stanhope  nuper  dc  Bedington  in 
Lo^d  Part's  Houfe  was  the  place,  where  the  Nobility  being  invited  *■  Comitat’  Sur’  Milit',  Milonc  Patrichc  nuper  de  London,  Milit’, 
to  a banquet  Ihould  have  loft  their  heads : And  that  the  Earl  of  Arundel  \ ‘ Thom’  Holcroft  nuper  de  London,  Milit’,  Francifco  Newdigate  nuper 
was  made  acquainted  with  the  Confpiracy  bv  Sir  Michael  Stanhope,  who  ‘ de  London  generof,  ac  cum  diverfis  aliis  perfonis  ad  numcrum  centutn 
was  a meffeniier  between  them  : And  that  the  thing  had  been  done,  but  I ‘ pcri'onarum  Jurator  predicts  ignot’  in  forcibili  modo  ex  eorum  pro- 
thTt  the  ereatnefs  of  the  enterprize  caufed  delays,  and  fotne  diverficy  of  ad-  ‘ priis  iuthorhatibus  ad  intentionem  capiena’  & imprifonand’  prenobilem 
vice.  And  further,  that  the  Duke  of  Somtrfn  once,  feigning  himfelf  fick,  1 « Johanncm  nuper  Ducem  Northumbcrl’  adtunc  Comitetn  Warr’,  unum 
went  to  London  to  fee  what  friends  he  could  procure.  | s dc  Privat’Conciliotlicii  nuper  Regis  tunc  exiften’  adtunc  & ibidem  iliici- 

HamontlV  Examinatim.  ‘ “•  & pWdnpfl.  .SmH.rtttta,  Mfm'mUok  forms 

, _ . , , , ‘ predictis,  illicite,  voluntarte,  be  malttiofe  aflimblat . ad  penmnlcnd’ 

TJ  E confeffcd  that  the  Duke  of  Som/rf  s c am  r a.  ee  wrer  a t & exequend’  falfam  & proditoriam  intentionem  fuam  prediiftam,  falfe, 
been  ftrongly  guarded  in  the  night  v many  armei  etu  1 voluntarie,malIHofe,  £c  proditorie,  adtunc  & ibidem  per  fpntium  duarurn 

All  thefe  were  fworn  before  the  Counci  , an  e greatc  par  o t e t horarum  S:  amplius  inlimul  continuaverunt  & reman I'erunt,  contra  legi- 
Nobility,  ills!  .h.ir  Conlcliions  wen: true  ; and  thrydid  f.y,  thatwbatwas  . „,ira  r„am  iebiam,  & mtts  pacont  dial  ouprr  Krgi,  ooronL 
Itvom  was  without  any  ktod  oi  compull.on,  forte,  or  envy,  or  dtfplea-  . & j;  ilattm  r „ „nIrJ  f„'3m  d;v„rauJ  (htu, onto,  in  hu- 
rt,,e,  but  as  favourable  to  .he  Duke  as  they  could  fwc.r  u>  w.th  r.re  Con-  , jufo;di  c>|il  mlpef  rfu, fc  pmrir.  Et  rralia,  pre_ 

fcicnces.  , ‘ fentabant,  quod  predtefus  Ed'varJtiS  nuper  Dux  Somers’  Deum  pre  ocu- 

Lerd  Strange  s Examination.  < ]js  puj5  non  hnbens,  fed  inftigatione  Diaholica  fedud’  vicefimo  die 

HE  voluntarily  informed  how  the  Duke  defired  him  to  move  the  Kin»  * Maii,  anno  regni  didi  nuper  Regis  Edwardi  fexti  quinto  fupradido,  & 
to  take  to  wife  his  third  daughter  the  Lady  Jane-,  and  that  be  would  c diverfis  aliis  diebus  & vicibus  r.ntea,  & poftea  apud  Holborne,  in  pre- 
be  bis  f;--y  about  the  King,  to  advertife  him  when  any  of  the  Council  ‘ dida  paroehia  landi  Andrec  infra  Civitat’  London,  Sc  apud  diverfa  alia 
fnakc  privately  with  him,  and  to  acquaint  him  what  they  faid.  * loca,  infra  Civitat’  London  predidara  fclonice,  ut  felo  didi  nuper  Re- 

* Hereupon  the  Lord  Chancellor  openly  declared  in  the  Star-Chamber  * gis  per  aperta  verba  & fa£ta  procuravit,  movie  & inftigavit  contplu- 
t iefc  Accufations  againft  the  Duke  cf  Semerfet and  on  the  22d  of  * rim’ fubdit’ didi  nuper  Regis  ad  infurgend*  & apertam  rebellionem  & 
tJSiober,  with  much  Shew  and  Ceremony,  were  all  the  Crafts  and  Cor-  * infurredionem  infra  hoc  regnum  Anglie  movend’,  contra  ipfum  nuper 
porntions  of  London  commanded  to  repair  to  their  Halls,  and  there  1 Regem,  Sc  adtunc  & ibidem  felonice~ad  capiend’  & imprifonand’  prc- 
it  was  flicwed  them.  That  the  Duke,  of  Scmerfet  would  have  taken  the  * didum  prcnobil’  Johanncm  nuprrDuccmKorthumberland,t>incComit’ 
Tower,  feizsd  on  the  Broad-Seal,  and  havre  deftroyed  the  City,  and  then  ‘ Warwic’  dc  Privat  Concilio  didi  nuper  Regis  adtunc  exiften’  contra 
t->  have  gone  to  the  fjle  if  flight.  After  this  Declaration,  they  were  * paccm  ipfius  nuper  Regis  coronam&  digniutem  fuai,  ac  contra  formam 
tharactl  each  Corporation  to  ward  every  Gate  in  London,  and  to  have  a 1 ftatuti  in  himiftnodi  caufa  editi  Sc  previs’. 

wallTrng  Watch  through  the  City.  Towards  the  latter  end  of  No  mm-  * Et  poftea  foi  licet  die  Martis  primo  die  Dcccmbris  anno  nuinto  fupra- 
y.„.  a Letter  wits  lent  to  the  Lord  Chancellor,  to  caufe  a fuffieienr  Com-  c dido,curam  Willielmo  Marchione  Wynton,  Theftutar’Anglie,  necnon 
miffion  to  he  made,  and  fenlcd  with  tbcGreat  Seal  of  England,  of  Oyer  and  ‘ Senefchailo  Anglie,  hac  vice  apud  SVeftmonafterium  vea’  pr.;  Ildus  Ed- 
Tc>  miner,  to  the  Lord  iMarquis  of  Whichrjhr,  that  he  may  thereby  be  1 ward  us  r.upcr  Dux  SomcrF,  fubcuftod’  Johaiuns  G-gc  p-enobil’  ordinis 

i Gartcrii 
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( 1 7 ) 1 S 5 1 ■ f"r  High-T reafoii  tmd  Felony.  ( , 8 ) 

« Gartriii  Milii  ’.Cunftabular"  «Ji«3i  T urr’  London,  in  cuinscuflod'preantcn  <| *iis  of  Northampton,  and  tile  Ear]  of  jf/mfogie,-  fhotiJd  be  on  the  Trial  ; 

* ex  caula  predifla,  & a)  its  certis  de  caufis  conimiilus  wit  ad  barr’  apud  becaulc  the  Prifoncr  was  chiefly  charged L w t h Practices  Intended  againlt 

» WeCmonaftertum  prcdielam  duct’  in  propria  perfon*  lua  qoi  committe-  them.  Bat  Anfwer  wu  made,  T hat  a I’<vr  of  the  Realm  might  not  be 

* batur  ptef.it*  Conftahubr’,  &c.  Et  ILitim  tie  omnibus  6c  fingulis  fepc-  challenged . So  after  grc.it  Difference  of  Opinion,  they  ull  acquitted 
« ralibus  proditiooibu*,  & feloniis  preJidis  fibi  lujfcrius  ipipotit’.allocat’  him  of  Iiralbn.  But  the  greater  Number  found  him  guilty,  of  Felony*, 

* quitlic’  fr  voluiflet  inde  acquietari,  dixit  quod  ipfc  in  milio  fuit  cul-  and  Judgment- \va>  given  that  he  fliouid  be  hanged  f. 

* pabil'.  Et  indc  de  bono  U main  pon'  fc  fuprr  pares  fivos,  &c.  Super  7 hen  the  Duke  of  Northumberland addreiicd  himfclf  to  the  Duke,  and 

* quo  Hcnric.  Dux  Suffolc’,  Johannes  Dux  Northumberland,  6t  cctcri  told  him.  That  now,  fine;  by  the  Law  he  was  condemn'  d to  die,  as  he 

« Com  it'  & Barones,  predict’  Edward!  nuper  Ducis  Somers'  pares  in-  had  laved  him  formerly,  fo  he  would  nor  now  bo  wanting  to  fervc.him, 

< llai'.r  fuper  eorum  tidciitatibus  & legianc'  dt£fo  nuper  Rcili  debit'  per  how  little  foever  he  expected  it  from  him  ; he  deli  red  him  therefore  to  fly 

i prefat’  heuefcbal’  Anglir  dc  veritate  indc  diccml’  orwrati  ; Et  polica  per  to  the  King’s  Mercy,  in  which  he  protqifed  him  he  would  faithful!  v ferv'e 

< eundetn  Sencfchal'  ab  inferiori  pare,  ufque  ad  Aipremutn  par  cm  illorum  him.  The  Duke  of  Soeneeftt  then  thanked  the  Lords  for  their  Favour, 

« feperatim  publics  examinati  quilibet  corum  feperatim  dixerunt,  quod  and  afked  Pardon  of  die  Duke  o t Northumberland,  Norilwmpson,  and  Ptm- 
« prcdichis  F.dwardus  nuper  Dux  Somers’  dc  feprralibvs  prod  iriom  bus  Irak  for  his  ill  Intentions  ago! nil  them  } and  made  Suit  for  his  Life,  and 

< predidtis  libi  feperatim  in  forma  predicta  fu  peri  us  impofit’  in  nullo  I cut  lor  his  W lie  and  Children  : And  from  thence  he  was  carried  to  the  Tower, 

* inde  culpabil'.  Et  ulterius  quilibet  corum  feperatim  dixerunt,  quuJ  where  he  remained  till  January  22,  when  his  Petition  for  Life  having 
‘ predict  us  Edwardus  nuper  Dux  Somers'  dc  feloniis  predidis  libi  fcpe  been  rejected,  he  was  brought  to  the  Scaffold  about  eight  o’Clock  in  the 
‘ ratim  in  forma  predicta  fuperius  impofit'  fuit  culpabil'  modo  & foima.  Morning. 

« prout  per  foperalia  indictamenta  indc  fuperius  fuppnncbatur,  fu per  quo  Touching  which  Execution  a few  Words  here  would  be  beflowed  in 
« mfiant’  jervicn’  difii  nuper  Regis  ad  legem,  ac  ipfius  nuper  Regis  At-  describing  the  wonderful  Older  and  Marina  thereof,  according  as  it  hath 

* tom’  juxta  debit'  Icgis  Torment  pet’  verfsss  eundetn  Ed  ward  urn  nuper  ‘faithfully  been  fuggefted  to  us  upon  the  Credit  of  a certain  noble  Perfon- 

* Dueem  Somers'  judicium,  & executionem  fuper  fcpcralibus  feloniis  pre-  age,  who  not  only  was  there  preienr  at  tlie  Deed  doing,  but  alfo  in  Man- 

« dictis  pro  dicto  nuper  Rege  httbcnd’,  &c.  ncr  next  unto  him  upon  the  Scaffold,  beholding  the  Order  of  all  Things 

‘ Et  fuper  hoc  vifis  per  Curiam  prcdi£tam  adtunc  intcllec-  with  his  Eyes,  and  with  his  Pen  alio  reporting  the  fame  in  Order  and 

Judgement que  ‘ tis  omnibus  & linguli.s  premiflis,  confuferatum  fuit  quod  Manner  as  here  followeih. 

feira  acqulte  « predi£fus  Edwardus  nuper  Dux  Somers’ quoad  fcpcralcs  In  the  Year  of  our  Lord  1 552,  the  2 2d  Day  of  ’January,  the  noble 

&Ufnf  end  our  * proditioncs  predicts  fibi  leperatim  in  forma  predicts,  fu-  Duke  of  Semerfet , Uncle  to  King  Edward,  was  brought  out  of  the 

lc  filonic.  P ‘ perius  impofit’,  k qtiamlibct  corum  iret  indc  quiet'.  Et  Power  of  London,  and  delivered  to  the  Sheriffs  of  the  City,  and  corrpaf- 

* quoad  fepcralis  felonias  predict’,  cidem  nuper  Duci  So-  fed  round  about  with  a great  Number  of  armed  Men,  both  of  the  CJuaui 
4 mers*  in  forma  predidtu  fuperius  impolit'  unde  invent1  fuit  culpabil’,  and  others,  he  was  brought  unto  die  Scaffold  on  Tautr-fiill ; where  as  he 

* ulicrius  confidcratum  fuit,  quod  idem  Edwardus  nuper  Dux  Somers’  nothing  changing  neither  Voice  nor  Countenance,  but  in  a Manner  with 

* fulpcnderctur,  &c.’  the  lame  Gclfure  which  he  commonly  u fed  at  home,  kneeling  down  upon 

Then  were  read  the  Depofitions  of  Palmer,  Crane,  Hamond,  £sV.  and  the  both  his  Knees,  and  lilting  up  Ills  Hands,  commended  himfclf  unto  God. 

King’s  Con nfel  opened  the  Indictment, and  urged  ftronglyfWmrr's  voluntary  After  that  he  had  ended  1 few  fhnrt  Prayers,  Handing  up  again,  ahd  turn- 

■Exain illation  (as  they  called  it)  wirhUVow’s  and  the  other Exrninations.  jng  himfell  toward  the  Eafl-fidcuf  the  Scaffold,  nothing  at  all  abafhsd  (as 

The  Duke  of  Semerfet  being,  it  Teems,  little  acquainted  with  Law,  did  It  feemed  unto  me  Handing  aboui  the  Midi!  of  the  Scaffolds  and  diligently 
nor  defirc  Counfel  to  plead  or  affill  liira  in  Point  of  Law,  hut  only  an-  marking  all  Things),  neither  With  the  Sight  of  the  Ax,  neither  yet  of 
fwcredto  Matteis  of  Fact;  he  defined  no  Advantage  might  be  taken  the  Hangman,  or  of  prelent  Death  § , but  with  the  like  Alacrity  and 

ugainfl  him  for  any  idle  or  angry  Word  that  might  at  any  time  have  fallen  Cheart  ulnefs  of  Mind  and  Countenance  as  beforetimes  he  was  accuHomed 

from  him  5 he  protcited  he  never  intended  to  have  raifed  the  Northern  to  hear  the  Caufi  s and  Supplications  of  others,  and  efpecially  the  Poor, 
Parts,  but  had  only,  upon  fomc  Reports,  fent  to  Sir  IVUtiam  Herbert  to  he  uttered  thefe  Words  to  the  People  ; 
be  his  Friend;  that  he  had  never  determined  to  have  killed  the  Duke  of  Dearly  beloved  Fnendt, 

Northumberland,  or  any  other  Perfon,  but  had  only  talked  of  it,  without  I am  brought  hithei  to  fuffer  Death,  albeit  that  I never  offended  againfl 
any  intention  of  doing  it.  That  for  the  Defign  of  deltroyinc  the  Gen-  the  King,  neither. by  Word  nor  Deed,  and  have  been  always  as  faithful 

darmerv,  it  was  ridiculous  to  think,  that  lit-  with  a fmall  Troop  could  ' and  true  unto  this  Realm,  as  any  Man  hath  been.  But  for.omuch  as  I 

deftroy  lo  ftrong  a Body,  confining  of  900  Men  ; in  which,  though  he  am  by  a Law  condemned  to  die,  I da  acknowledge  royfclf  as  well  as 
had  fucccedcd,  it  could  have  fignilied  nothing.  That  he  never  deiigned  others  to  be  fubjecl  thereunto.  Wherefore  to  ttftlfy  my  Obedience 
to  raife  any  Stirs  in  London,  but  had  always  looked  upon  it  as  a Place  which  I owe  unto  the  Laws,  I am  come  hither  to  fuller  Death;  where - 
where  he  was  mod  fafe.  That  his  having  Men  about  him  at  Greemuuh  unto  I willingly  offer  myfelf,  with  moft  hearty  Thanks  unto  God,  that 

.was  with  no  ill  Dofign,  fince  when  he  could  have  done  Mifehief  with  hath  given  me  tiiis  Time  of  Repentance,  who  might  through  fudden 

them,  he  had  not  done  it ; but  upon  his  Attachment  rendered  himfclf  a Death  have  taken  away  my  Life,  that  neither  I fhould  have  acknowledg'd 
Priioner,  without  any  RefUtance,  He  objected  alfo  many  things  again!!  him  nor  myfelf. 

the  Witneffes,  and  defired  they  might  be  brought  face  to ’ face.  He  par-  Moreover  (dearly  beloved  Friends),  there  is  yet  fomewhat  that  1 
ticularly  fpokc  againft  Sir  Thomas  Palmer,  the  chief  Witnofs.  But  the  mult  put  you  in  mind  of,  as  touching  Cliriffian  Religion;  which,  fo 

Witneffes  were  not  brought,  only  their  Examinations  before-mentioned  long  as  1 was  in  Authority,  1 always  diligently  fet  forth  and  furthered  to 

read.  Upon  this  the  King’s  Counfel  replied,  and  avouched  the  Law  to  my  Power.  Neither  I repent  me  of  niy  Doings,  but  rejoice  therein, 
be,  to  all'emblc  Men  with  intent  to  kill  the  Duke  of  Northumberland,  was  fith  that  now  the  State  of  Cln  ifiian  Religion  coincth  mofl  near  unto  the 
Treafon  by  a Smtute  of  the  and  ^th  ofEdw.  VI.  mad 't  agdinjt  unlazufu I Form  and  Order  of  the  primitive  Church.  Which  Thing  1 efteem  as  a 
jfjfemblies , which  enacts,  * That  if  twelve  Perfons  fhould  have  affemblcd  great  Benefit  given  of  God  both  unto  you  and  me:  Moll  heartily  ex- 
‘ together  to  have  killed  any  Privy-Counfcllor,  and  upon  Proclamation  horting  you  all,  that  this  which  is  moft  purely  fet  forth  unto  you, 

* they  had  not  difperfed  thcmlelvcs,  it  was  Treafon  : Or,  if  fuch  twelve  you  will  with  like  thankfulncfs  accept  suiikcmbra.e,  and  fet  our  the  fame 
4 had  been  bv  any  malicious  Artifice  brought  together  for  any  Riot,  and  in  your  living.  Which  Thing  if  you  do  not,  without  doubt  greater  Mil- 

* being  warned,  did  not  difperfe  thcmfelves,  it  was  Felony,  without  Be-  chief  and  Calamity  will  follow. 

4 ne rit  of  Clergy  or  Sanctuary.’  That  to  raife  London,  or  the  North  When  he  had  fpoken  thefe  Words,  fuddenly  there  was  a terrible  Noifii 
Parts  of  the  Realm,  was  Treafon.  That  to  have  Men  about  him  tore-  heard:  Whereupon  there  came  a great  Fear  on  all  Men.  This  Noife 

fill  his  Attachment  was  Felony.  That  to  aflault  the  Lords,  and  to  devife  was  as  it  had  been  the  Noife  of  fome  great  Storm  or  Temped,  which 

their  Deaths,  was  Felony.  Thefe  Things  were  urged  againft  him  by  unto  fome  lecnicd  to  be  heard  from  above;  like  as  if  a great  deal  of  Gu  li- 
the Counfel  (as  is  their  ufual  Way  of  Pleading)  with  much  Bittemefs.  powder  being  Inclofed  in  an  Armoury,  and  having  caught  Fire,  had  vio- 
Then  the  Peers  withdrew  to  debate  the  Matter.  The  Proofs  about  his  lently  broken  out.  But  unto  fomc  again,  it  feemed  as  though  it  had 
D1iic.11  of  railing -the  North  or  the  City,  or  of  killing  the  Gendarmes,  been  a great  Multitude  of  Horfemen  running  together,  or  coming  upon 
did  not  fatisfv  them,  (for  all  thefe  had  been  without  Queftion  treafon-  them.  Such  a Noife  then  was  in  the  Ears  of  all  Men,  albeit  they  faw 
able)  fo  they ‘only  held  to  that  Point,  of  emfpiring-  to  imprifon  the  Duke  of  nothing.  Whereby  it  happened,  that  all  the  People  being  amazed  with- 
Northumbcrland.  The  Duke  of  Suffolk  was  of  Opinion,  That  no  Con-  out  any  evident  Caufc,  without  any  Violence  or  Stroke  Slacken,  or  anv 

tcntion  among  private  Subjects  fhould  boon  any  Account  ferewed  up  to  Man  feen,  they  ran  away,  fome  into  the  Ditches  and  Puddles,  and. fomc 

be  Treafon.  7 he  Duke  of  NirtinanLland  fi;id,he  would  never  con  lent  into  the  Houfts  thereabout ; other  fome  being  afraid  with  the  Horror  and 
that  any  Practice  againft  him  fhould  be  reputed  Treafon.  Several  of  the  Noife,  fell  down  groveling  unto  the  Ground  with  their  Pole-Axes  and 
Lords  laid.  They  held  it  unfit  that  the  Duke  of  Northumberland,  the  Mar-  Halberts;  and  moft  of  them  cried  out,  Jefus,  fave  us,  Jefus,  fave  us  ! 

• One  Attainder  pafied  ituBdavarVUic  Sixth's  Heign,  when,  liio’  the  party  was  not  heard,  the  witneffe*  wen.  heard ; hut  when  the  Duke  of  Somer/et  came  to  be  tried  both  for 
Treafon  and  Felony,  he  had  not  the  bcheht  of  the  Aecufcri  being  brought  face  to  face,  but  was  proceeded  againk  upundcpofitions  read  in  (he  Court  j he  was  acquitted  of  the 
Treafon,  but  call  for  Felony;  and  that  occafionctt  the  Aft  which  the  Commons  grafted  upon  a Bill  fent  down  by  the  Linds  io-thc  fubfequent  Seflions,  vis.  s and  6 £&.  VI. 
Statr-Trnae,  voL  II.  p.  eta.  By  which  Aft,  no  I’erfon  lhall  be  indicted,  arraigned,  ise,  lunlcfs  the  offender. fv:  acculhd  by  two  lawful  Accuferi  ; which  Accufer*,  at  the 
rime  of  the  Arraignment,  fo.iil  be  brought  in  Perfon  before  the  Party  fo  accufed,  iSe.  See  Rajlal,  vol.  I.  p.  icjj. 

f Tbaamu,  tran Hated  by  the  Reverend  Mr.  HVfin,  vol.  II.  p.  409.  fays,  In  England  there  were  troubles  of  a molt  dangerous  nature  ; for  febr.  Dudley,  firft  created  Earl 
of  'tfirvilct,  and  then  Duke  of  Northumberland,  an  ambitious  .-uidfag.iciotin  Man,  had  accitfed  the  Duke  of  Xemer/r r,  I'rntcftor  of  the  Realm,  a Perfon  of  mean  fpirit,  whole 
Patience  he  lud  lung  abided,  of  Malc-admi’niltration,  and  had  procured  hit  imprifonment  ; after  that,  being  reconciled  to  him,  he  put  him  upon  beheading  his  brother, 
who  was  exceeding  brave,  and  formidable  to  Northumberland.  Which  done,  after  he  had  gained  hi*  with,  and  drawn  the  chief  power  into  his  own  hands,  he  hud  nothing 
elfe  to  do,  hut  to  remove  Sotnrr/e:  himfclf  out  of  the  way  ; towards  whom  lie  fliewed  fuch  a contempt,  at  drove  the  other  upon  thought  of  killing  Dudley,  for  the  vindi- 
cation of  his  own  authority.  Somer/rt  therefore  went  to  hii  boufe  under  pretence  of  a vuit,  covered with  a coal  of  mail  under  hw  cicall-.cs,  anti  carrying  with  him  a party  of 
armed  men,  whom  be  left  in  the  next  chamber1;  hut  when  be  was  introduced  in  the  civilclt  manner  to  Dudley,  who  was  naked  and  lying  upon  his  bed,  the  good-natured 
Man  repented  him,  would  not  execute  his  defign,  and  departed  without  ftriking  a Itroke.  The  plot  being aftcrwauH  difcoveml  by  the  treachery  of  time  of  the  accom- 
plice*, he  was  .-txufed  upon  it,  and,  notviitHftaiidingthe  imwillingticf.  of  the  King,  who  had  been  brought  up  under  hi*  enrr.  wav  condemned  to  death,  becaufo  he  had  offended 
againft  a late  Law,  which  had  provided.  That  whoever  was  found  contriving  the  death  of  a Privy-Counfcllor,  tlso’  hy  did  not  acinmpHilt  it,  fhuuld  forfeit  In:  head.  Ac- 
cordingly, in  the  beginning,-)!'  tlie  next  year,  he  wai,  by  the  malignant  fport  of  Fortune,  hcheadcd  at  London.  With  him  fullered  Sir  Ralph  t'cr.e,  by  whofc  advice  Si inter, 
fet  was  fiid  to  have  held  his  unlawful  cabals,  and  to  have  cqnfpiicd  againft  Northumberland  and  others. 

X Taken  from  fox' s Book  of  Martyrs,  vol.  II.  p.  1 147" 

5 Uifhop  Burnet,  in  his  Iccoud  Vulume  of  the  Hijhry  of  the  Reformation,  p.  186- fays,  It  was  generally  believed,  that  all  lhi=  pretended  eonfpiracy  upon  which  he  *vai  con- 
demned, vva*  only  a forgery  ; for  both  Palmer  and  Crane,  the  chief  Witneffes,  were  loon  after  difeharged,  as  were  alfo  Burin'e  and  Hamend,  with  all  ll.t  rill  lhat  had  Isern 
made  prifonrrs  <;u  the  pictence  of  tin-  plot-  And  Ihc  Duke  of  Northumberland  continued  after  that  in  fo  clufc  a frienclfliip  with  Palmre,  that  it  wns  gcner.illy  bclievcvl  he  hail 
been  corrupted  to  betray  him.  And  indeed,  the  not  bringing  witt'clTes  into  Court,  but  only  the  Depotitiuoa  and  the  Rallies  (ittirg  Jrnlyc.  pave  great  occafion  to  condemn  the 
Proceedings  agaiaff  him.  Fur  it  tvaa  generaHy  thought,  that  all  was  an  artifice  of  Painter's,  who  had  put  tlie  Duke  of  Somer/et  i«  war  of  his  iife,  and  fo  got  httn  to  gather 
hien  about  him  for  his  own  prcfenaiion  ; and  that  he  afterwards  being  taken  with  him,  teemed  thro’  fear  to  acknowledge  all  that  which  he  had  before  contrived.  Th:; 
TuJ!on:  confirmed  by  the  death  of  the  other  four,  who  were  executed  on  the  s6th  of  February,  and  did  all  protelt  thiy  had  never  been  guilty  of  any  defign,  either  againft 
the  King,  or  to  kill  the  Lords,  fane  added, That  his  blood  would  make  Nortbuml-er/arufi  pillow  uncafv  to  him.  The  people  were  cenrralK  oiuih  affmtd  Withlhb  execittion. 

Voi.  VII.  I)  ' Thoii 
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( ig)  4.  The  Arraignment  of  Mr.  Davifon,  30  Eliz.  ( 20) 

Thofc  which  tarried  (till  in  their  Places,  for  fear  k new  not  where  they  divers  Men,  and  hard  it  is  to  ptcafe  every  Man,  therefore  if  there  be  any 
were.  And  1 myfelf  which  was  there  prefent  among  the  rdf,  being  alfo  that  hath  been  offended  and  injured  by  me,  I moft  humbly  require  and 
afraid  in  this  Hurly-Burly,  flood  Hill  altogether  amazed,  looking  when  afk  him  forgivenefs ; but  efpeci'ally  Almighty  God.  whom  throughout  afl 
eny  Man  would  knock  me  outlie  Head.  " tny  Life  I have  mod  grtevoufly  offended  : and  all  other  whatfoever  they 

In  the  mean  time,  whilft  thefe  things  were  thus  in  doinsj,  the  People  by  be  that  have  offended  me,  I do  with  my  whole  heart  forgive  them.  Now 
Chance  fpied  oneSir  Anthony  Brown  riding  unto  the  Scaffold,  which  was  the  1 once  again  require  you,  dearly  beloved  in  the  Lord,  that  you  will  keep 
occafion  of  a new  noife  ; for  when  they  faw  him  coming,  t hey  conjectured  that  yourlelves  quiet  and  (till,  left  through  your  tumult  you  might  trouble  me. 
whichwas  not  true,  but  notwithftanding  which  they  all  wifli’d  for,  that  the  For  albeit  the  Spirit  be  willing  and  ready,  the  Fielh  is  frail  and  wavering  j 
King  by  djatMeffenger  had  fent  hisUnclepardon ; and  therefnrewith  great  and  thro’  your  quiemefs,  I (hail  be  much  more  quieter  Moreover,  I de- 
lejoycing,  and  cafliiTg  up  their  caps,  they  cried  out,.  Pardon,  pardon  is  fire  you  all  to  bear  me  witnefs,  that  I die  here  in  the  faith  of  Jefus  Chrift; 
come : God  favc  theming  ! Thus  this  good  Duke,  aitho’  he  was  deftitute  defiring  you  to  help  me  with  your  prayers,  that  I may  perfevere  conftant 
of  all  Man’s  help,  yet  he?aw  before  his  departure,  in  how  great  love  and  in  the  fame  unto  my  life's  end. 

favour  he  was  with  all  Men.  And  truly  1 do  not  think,  that  in  fo  great  After  this,  he  turning  himlrlf  again  about  like  a meek  Lamb,  kneeled 
Pau<’hter  of  Dukes  as  hath  been  in  ' England  within  thefe  few  years,  down  upon  his  knees.  Then  Dr.  Cox,  who  was  there  prefent  to  counfel 


there  were  fo  many  weeping  eyes  at  one  time  ; and  not  without  caufc  : for  and  advertife  him,  delivered  a certain  Scroll  into  his  hand,  wherein  was 
all  men  did  f;c  in  the  decay  of  this  Duke,  the  publick  ruin  of  all  England,  contained  a brief  confcfbon  unto  God ; which  being  read,  he  flood  up  again 
cxccot  fuch  as  indeed  did  perceive  nothing.  But  now  to  return  from  upon  his  feet,  without  any  tiouble  of  Mind,  (as  it  appeared)  and  firft  bad 

. * in,  . 1 ..1.  .1..  ° Aill  in  l .k.n  fill-  T ,1,1 


whence  we  have  ft  rayed,  the  duke  in  tlie  mean  time  Handing  ftill  in  the  the  Sheriffs  farewel,  then  the  Lieutenant  of  the  Tower  and  others,  taking 
fame  place,  tnodcfllyjand  with  a grave  countenance,  madeafign  to  the  pco-  them  all  by  the  hands  which  were  upon  the  Scaffold  with  him.  Then  he 
pie  with  his  hand,  that  they  would  keep  thcmfelvcs  quiet.  Which  thingbe-  gave  the  Hangman  certain  money.  Which  done,  lie  put  off  his  gown, 
nig  done,  and  filence  obtained,  he  fpake  unto  them  in  this  manner.  and  kneeling  uown  again  in  the  llraw,  untied  his  (hirt-ftrings.  After 

Dearly  beloved  Friends,  there  is  no  fuch  matter  here  in  hand,  as  you  rhat,  the  Hangman  coming  unto  him,  turned  down  his  collar  round  about 
vainly  hope  or  believe.  It  feemeth  thus  good  unto  Almighty  God,  whofe  his  neck,  and  all  other  things  which  did  let  or  hinder  him.  Then  lifting 
Ordinance  it  is  meet  and  neceffary  thatwe  all  be  obedient  unto.  Where-  up  his  eyes  to  Heaven,  wheie  his  only  hope  remained,  and  covcringhis  face 
fore  1 pray  you  all  to  be  quiet,  and  to  be  contented  with  my  death,  which  I with  his  own  handkerchief,  he  laid  himfclf  down  along,  (hewing  no  nian- 
am  moft  willing  to  fuffer : and  let  us  now  join  in  prayer  unto  the  Lord  for  ncr  of  token  of  trouble  or  fear,  neither  did  his  countenance  change,  but 
the  prelervation  of  the  King’s  Majcfty,  unto  whom  hitherto  I have  always  that  before  his  eyes  were  covered,  there  began  to  appear  a red  colour  in 
(hewed  myfelf  a moft  faithful  and  true  fubjefl.  I have  always  been  moft  the  midft  of  his  cheeks. 

diligent  about  his  Majcfty  in  his  affairs,  both  at  home  and  abroad,  and  no  Thus  this  moft  meek  and  gentle  Dnkc  lying  along,  and  looking  for  the 
iefs  diligent  in  feeking  the  common  commodity  of  the  whole  Realm,  ftroke,  bccaufe  his  doublet  covered  his  neck,  he  was  commanded  to  rife  up 
At  which  words  all  the  People  cried  out,  and  faid.  It  was  moft  true.  and  put  it  off;  and  then  laying  himfelf  down  again  upon  the  block,  and 

Then  the  Duke  proceeding,  faid,  U nto  whofe  Majcfty  I wifh  conrinual  calling  thrice  upon  the  name  of  Jefus,  faying.  Lardjcfu, five  mt ! As  he  was 
health,  with  all  felicity  and  all  profperous  fuccefs.  Whercunto  the  people  the  third  time  repeating  the  fame,  even  as  the  name  of  Jtju  was  in  uttcr- 
again  cried  out,  Amen.  ing,  in  a moment  he  was  bereft  both  of  head  and  life. 

Moreover,  I do  wifh  unto  all  his  Counfellors  the  Grace  and  Favour  of  His  Son  continued  in  a difconfolate  condition,  deprived  of  all  his  titles ; 
God,  whereby  they  may  rule  in  all  things  uprightly  with  jufticc.  Unto  till  Queen  Elhabr.h,  in  the  firft  year  of  her  reign,  created  him  Earl  of 
whom  1 exhort  you  all  in  the  Lord,  to  (new  yourfelves  obedient,  as  it  is  Hertford,  and  Baron  Seymour  and  his  Grandfon,  IV:  Siam  Earl  of  Hertford, 
your  bounden  duty,  under  the  pain  of  condemnation,  and  alfo  moft  profit-  was  created  Marquis  of  Hertford,  1640,  and  in  the  year  1660,  he  prefented 
able  for  the  prefervation  and  fafeguard  of  the  King’s  Majefty.  the  following  Cafe  to  the  Houfc  of  Peers  : which  giving  a great  light  into 

Moreover,  forfomuch  as  heretofore  I have  had  oftentimes  affairs  with  that  proceeding  is  here  inferted. 

‘The  CASE  of  the  Marquis  of  Hertford,  touching  the  Dukedom  of  Somerfet,  A.  D.  1660,  •when  the  Bill  was  brought 
into  Parliament  to  rejlore  him  to  the  Title  of  Duke  of  Somerfet. 

JfDWARD,  Earl  of  Hertford  (great  Grandfather  of  the  faid  Marquis)  | owned  for  Duke  of  Somerfet  for  feveral  months  after  his  Father’s  death),  pro- 
T-j  w;is  {,y  Letters  Patents  under  the  Great  Seal  of  England,  bearing  date  cured  an  A (ft  of  Parliament  in  the  fame  year,  5 Edw.  VI.  intitled.  An  Act 


mainders’over  in  tail.  could  by  law  have  been  forfeited. 

The  faid  Duke  afterwards,  viz.  in  Michaelmas-Term , 5 Edtv.  VI.  was  This  being  a cafe  unprecedented,  both  in  law  and  hiftory,  and  fo  cori- 
indifled  of  Felony,  for  procuring  and  ftirring  up  others  to  take  and  im-  trary  to  the  rules  of  law,  juftite  and  rcafon,  to  have  an  attainder  of  Felony 

frifon  John  Earl  of  Warwick  (one  of  the  King’s  Privy- Council) ; which  ftand,  for  an  offence,  which  apparently  neither  then,  nor  at  any  time  after 
ndiflment  (tho’  void  both  in  matter  and  form ) was  pretended  to  be  ground-  was  Felony  ; and  if  a Felony,  yet  to  have  a forfeiture  extended  beyond  the 
cd  on  the  Statute  of  3 and4  Edw.  VI.  which  makes  it  Felony  to  ftirup  offence,  (if  there  wereany)  and  to  be  fo  majicioufly  profecuted  after  the 
and  procure  others  to'  take  away  the  Life  of  any  of  the  King's  Council ; death  of  the  faid  Duke,  (who  was  mainly  inftrumcntal  in  bringing  about 
but  this  Indictment  was  only  for  ftirring  up  others  to  imprifon  a Privy-  the  Bleffed  Reformation  of  Religion)  it  is  humbly  conceived  to  be  moft 
Counfellor,  (which  was  never  reduced  into  afl)  and  the  fame  declared  ami  agreeable  to  jufticc  to  reftore  the  faid  Marquis,  who  is  Heir  Mae  of  the 
branded  in  print  to  be  void  by  learned  Judges.  Yet  the  faid  Duke  was  bodys  of  the  faid  Duke  and  the  Lady  Anne  his  wife,  to  his  ancient 


branded  in  print  to  be  void  by  learned  Judges.  Yet  the  faid  Duke  was 
found  guilty  of  Felony,  and  put  to  death  for  this  fact,  which  was  but  a I Honour,  fo  illegally  taken  away  asaforefaid. 
pretended  Felony  : and  if  true,  yet  no  entail’d  eftate  forfeitable  thereby. 

The  malice  of  his  enemies  not  fatisfied  with  his  blood,  afterwards  by  Whereupon,  in  September  1660,  the  faid  Marquis  of  Hertford  wasreftor’d 
their  power  (in  the  infancy  of  the  Duke’s  Heir,  who  continued  and  was  j to  the  Dukedom  of  Somerfet , by  a repeal  of  the  Afl  of  the  5th  of  Edw.  VI 
• And  be  it  farther  enafled,  That  the  (aid  Duke  and  his  Heirs  Males,  begotten  upon  the  Body  of  the  faid  Lady  Anne  far  ever,  (hall,  by  authority  of  this  Act,  lofe  and  for- 
feit unto  your  Highncfs,  y«ur  Heirs  and  Succeflors  for  ever,  and  alfo  be  deprived  from  henceforth  for  ever,  as  well  of  the  Names  of  Vifcount  Beauchamp,  Earl  of  Hertford, 
and  DiikeofSe>Mfl!)«A  and  every  of  them,  as  alfo  of  all  and  every  other  bis  and  their  Honour  or  Honours,  Degrees,  Dignities,  Males,  Prcliemineuces,  and  Styles,  by 
whatfoever  Name  or  Names  he  the  fame  Duke  hath  been  called,  named,  or  created,  by  any  Letters  Patents,  Writs,  or  otherwife. 

IV.  The  Arraignment  of  Mr.  Davison  in  the  Star-Chamber , upon  TueJ'day  the  28th  of  March , 

I587  +>  30  Eliz. 

Before  Sir  Cbrijlopber  Wraye,  Chief  Juftice  of  England,  who  for  the  Time  fate  as  Lord  Privy-Seal ; the  Archbilhop 
of  Canterbury , and  the  Archbilhop  of  York  ; the  Earl  of  Worcejler,  the  Earl  of  Cumberland , and  the  Earl  of  Lincoln  ; 
the  Lord  Grey,  and  Lord  Lumley  ; Sir  James  Croft , the  Comptroller  ; Sir  Gilbert  Gerrard , Matter  of  the  Rolls  ; 
the  Lord  Chief  Juftice  of  the  Common-Pleas;  Edmund  Anderfon  ; Sir  Roger  Man-wood,  the  Lord  Chief  Baron ; and 
Sir  Walter  Mildmay,  the  Chancellor  of  the  Exchequer  j 

For  hearing  of  a Matter  of  Mifprifion  and  Contempt  againft  Mr.  Davifon,  late  one  of  her  Majefty’s  Secretaries,  and  one  of  her 
Privy-Council,  by  Virtue  of  a Commiffio.n  to  them  directed  £. 

W Hereupon  Mr.  Popbam,  the  Queen’s  Attorney-General,  fpake  in  ceedings  had  at  Father inghay.  But  the  refidence  which  belonged  there- 
for m following : . unto,  to-wit,  the  execution,  her  Majefty  poliriquely  neither  contented 

My  Lords,  I am  to  inform  your  Lordfhips  in  her  Majefty’s  unto,  nordenyed,  eftceming  no  clemency  in  the  former,  nor  wifdom  in 
behalf,  of  a certain  great  and  grievous  Contempt  and  Mifprifion  againft  the  latter.  Which  courfe,  file  held  from  the  25th  of  OSiober,  all 
Mr.  Davifon,  there  Prifoncr  at  the  Bar,  late  one  of  her  Majefty’s  Secretaries.  November,  December  and  January.  During  which  time,  moft  horrible 
The  manifold  and  fundry  prafliccs  committed  by  the  Satijh  Queen  are  confpiracies  againft  her  Majtfty’s  Sacred  Perfon  weie  contrived,  moft 
not  unknown  unto  your  Honours,  which  were  offences  in  the  higheftde-  falfe  rumours"  that  the  S.otijh  Queen  was  el'caped  fpread  abroad, 
gree,  and  required  to  be  looked  unto  with  fpeed.  It  is  well  known  unro  and  bruited  that  foreigners  were  landed  for  imafion  ; all  which, 
your  Lordlhips  alfo,  that  thereupon,  by  earned  intreaty  and  interceflioti,  for  prefervation  of  the  Scot  if)/  Queen,  and  prejudice  of  ours.  Upon 
her  Majefty  at  length  condefcended  that  the  matter  (hould  be  heard  and  thefe  confiderations,  her  Majefty  afl'ented  to  fign  the  Warrant  for  her 
decided  according  unto  law.  Whereupon  were  thofe  honourable  pro-  Execution,  by  whom  fuch’  tumults  were  raifed ; Notwithftanding, 

being 

4 Copied  from  i M S.  in  Ceihu Colege,  Cambridge,  Cla&  A.  1040-  8.  p.  267. 

+ Queen  Elnaletb  undertook  to  make  the  Publick  believe  that  the  execution  (of  the  Queen  of  Seale)  tvas  done  againft  her  will,  and  without  her  Knowledge  ; the  way  (he 
went  to  work  was  thus : Davifon  was  the  inilrument  (he  made  ufe  of,  without  his  knowing  any  thing  of  the  matter,  to  ad  this  fort  of  Comedy.  A little  before  the  Qucca 
of  Seats’  fentrnce  he  was  made  Secretary  of  State;  and  it  is  very  likcly’hc  was  put  into  that  poft  on  purpofc,  that  he  might  be  drawn  into  the  inarc,  ai.  inside  accountable  for 
ilnrfi  death.  Rpfia,  VoJ.  IX.  (Oft.  Edit.)  pag.  105,  to6.  See  alfo  pag.  109,  no,  111,  in,  113.  for  more  particulars  of  this  affair. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


2i  ) J5®7*  f°r  Mifprmon  and  Contempt.  (22) 


bcine  moved  to  tnercy  by  her  great  wildcat,  file  thought  it  neceflary  to  have 
- jn  reaiiini'-',  if  any  attempt  ihould  be  begun,  .m3  yet  not  in  bade  to 
execute  the  lame:  inis  Ip  ftgncd,  the  left  with  Mr.  Davifnt  to  carry  to 
tj,c  Great  Seal,  to  have  it  m readings  as  aforefaid.  And  he,  after  the 
frying,  ami  without  her  Majefty's  commandment,  prefented  it  unto  the 
Lords  witnout  her  privity,  contemptuoufiv.  Notwithftanding,  upon  the 
delivery  thereof  to  him,  her  Majefty  bid  him  ufe  fecrecy.  And  upon 
ueftimi  made  by  the  Lords  whether  her  Majefty  continued  in  tnat  mind 
execution  of  the  Scstijb  Queen,  he  laid,  lie  held  that  courfc  fttll  j and 
upon  farther  qucllion  made,  laid  her  Majefiy  would  not  be  farther  troubled 
u-ith  that  matter.  Whereupon  the  Lords  feeing  no  impediment,  dif- 
natebed  the  execution,  wherein  Mr.  Davifon  did  break  the  fecrccy  her  Ma- 
LL  replied  in  him,  in  delivering  it  unto  the  Lords,  and  dealt  very  con- 
ymptuouflv  in  not  making  her  privy,  knowing  her  mind  to  be  to  the 
-wntrary.  For  her  Majctty  fent  Mr,  KiUcgrtw  unto  him,  commanding 
bini,  ic  wcje  not  lcaled  already,  it  Ihould  not  be  fealed  ; and  after, 
when  he  told  her  Majefiy.it  was  fealed  already.  Sheafed  him  what  hafte ? 
'i’bis  aft  lb  done  by  him*  be  being  but  a. particular  Counfellor,  her  Ma- 
jefty  doth  take  it  a matter  of  high  indignity  anJ  abufeof  her  Couiifcllors, 
and  a thing  of  the  greatcll  moment  that  ever  happened  fuice  her  Reign, 
fincc  which  time  never  any  Counfellor  in  matters  of  far  lefs  importance 
proceeded  without  her  refolution  or  privity  : which  thing  Die  leaves  to 
your  Honours  conlidcration  for  punifluneiu  thereof. 

Davifon,  witn  a comely  countenance,  replcnifed  with  gravity,  a fine 
deliverance  of  fpeech,  but  a voice  fomcwliat  low  (which  he  excufed  by 
late  ficknets)  uifcrcctly  anfwcred  m fort  enfuing  : 

My  Loids,  I am  right  lorry,  that  an  action  of  this  nature,  for  the 
honourable  proceedings  againft  the  Scotijb  Queen,  than  which  never  was 
^ny  thing  marc  honourable,  Ihould  after  the  full  and  laudable  performance 
thereof  be  called  into  quell  ion.  Again,  my  Lords,  1 am  moll  forry  that 
her  gracious  Highnefs  ihould  conceive  fuch  an  high  difpleafurc  againft 
me,  as  to  trouble  your  Honours  with  me  at  this  prefcnr.  But  as 
in  all  mine  actions  heretofore,  1 have  been  moll  faithful  and  forward  to  do 
her  Majefty’s  commandments ; fo  in  this,  by  your  Honours  favour,  let 
me  bear  the  teftimony  of  my  confcicnce,  that  l have  done  nothing  cither 
wittingly  or  willingly,  but  as  became  an  honed  man.  And  therefore,  fird, 
that  I delivered  it  unto  the  Lords  without  her  commandment,  or  againft 
her  commandment;  let  it  be  lawful  tor  me  with  your  Honours  leave  to 
proted  the  contrary.  To  that  the  Attorney  anfwercd,  I faid  not  that  you 
delivered  it  unto  the  Lords  againft  her  commandment,  but  that  you  know- 
ing her  mind  to  be  contrary  to  it.  DaviJ'on  to  that  replied.  Well,  then, 
I defirc  to  have  the  proofs : whereupon  the  Sollicitor-General  read  his 
examination,  wherein  to  the  fixth  point  he  faycth,  that  after  the  figning 
and  fealing  he  made  her  not  privy  to  the  fending  down.  Mr.  Davifon  to 
that  anfwcred  ; My  good  Lords,  the  Warrant  for  the  execution  was  ligned 
$nd  fealed  by  her  Majefty's  exprefs  commandment ; which  being  fo,  I take 
it  to  be  irrevocable  in  law.  Whereupon,  by  the  Advice  of  the  Lords  it 
was  lent  down,  Ihc  not  being  privy  to  fending  down,  wherein  I thought 
1 dealt  as  belccmed  me : for  writs  of  execution  do  not  ufc  to  come  to  her 
Majefiy.  That  I was  fo  forward,  I thought  it  mv  duty,  and  for  no 
other  rcafon  1 proteft ; for  I never  had  any  private  grudge  or  hatred  againft 
the  Queen  of  Scats,  but  in  refpeft  of  my  Country  and  Common*- Weal.  The 
Warrant  relied  with  me  fix  Weeks  before  I prefented  it,  and  when  I pre- 
fcnted  it,  my  Lord  Admiral  will  wituefs  l was  fent  for.  The  place  I 
held,  l proteft  I never  fought  for ; it  plcafed  her  Majefty  for  fome  gra- 
cious opinion  of  me  to  prefer  me  thereunto.  In  which  I am  affured  I 
Lave  not  committed  any  wilful  error,  but  as  an  honeft  man  Ihould  do; 
for  nothing  in  the  world  is  more  dear  to  me  than  my  reputation.  I con- 
fefs  I faid  to  fome  Lords,  I took  it  to  be  her  Majefty’s  pleafure  to  proceed 
therein,  and  l appeal  to  her  Majdly’s  own  conicience  if  I had  not  caufe 
to  think  fo.  But  Ihe  is  my  moft  gracious  Sovereign,  it  is  not  my  duty  to  fay, 
if  file  gain  fay ; I will  not  ftand  in  conteftation  with  her,  for  it  befeems 
me  not,  and  therefore  I fubmit  myfelf  to  what  puntthmehc  your  Honours 
Hull  pleafe  to  lay  upon  me. 


To  that  the  Sollicitor  ( Egerton ) anfwcred ; Mr.  Dtmfvt,  you  do  well 
to  extoi  the  honour  of  the  proceedings,  tot  it  befeems  you,  and  lo  the, 
truth  was.  But  1 muft  tell  you  the  more  honourable  the  proceedings 
were,  the  more  is  your  contempt  in  not  making  her  privy.  In  re- 
fer ving  the  execution,  I note  her  Majefty’s  magnanimity,  who  not 
regarded  the  dangers  of  her  own  {elf,  to  continue  the  other's  life.  And 
yet  her  wifdom  is  therein  to  be  commended,  who  thought  good  to  have 
it  in  a rcadinefs,  with  intention  to  have  clemency  lb  long  as  might  be. 
In  not  contefting  with  her  Majefty  you  obfcrvc  duty,  but  by  your  means 
was  a great  contempt ; and  farther,  lhc  faid  to  you,  you  Ihould  ufc  it 
with  great  fecrccy. 

lo  which  Mi.  Devi  fen  laid,  1 confels  it;  and  the  Sollicitor  replied,. 
Why  then  that  was  a caution  not  to  do  it  without  her  confent:  fo  not- 
withftanding  your  intention  was  good,  it  was  a foul  error.  Whereto 
Da  vs  Jan  rejoined.  She  is  my  moft  gracious  Sovereign,  as  good  a Miftrcu 
unto  me  as  ever  any  fervam  had,  and  what  I have,  I had  it  at  her  hands. 

1 hope,  therefore,  my  Lords  think  me  not  fo  unwife  as  to  offend  her,  unlefs 
by  overfight ; but  that  i did  it  wittingly  or  willingly,  I proteft  I did  it  not. 
And  notwithftatsding  fhc  fent  Mr.  Kiliegr.w  that  it  fliould  not  be  fealed, 
if  it  were  not  fealed  already  ; yet  it  proves  not  but  that  file  had  a mind  to 
do  it  when  it  was  fealed.  She  laid  unto  me.  What  hafte  ? Whereto  [ 
aniwered,  I had  done  it  by  her  Majefty’s  commandment,  and  that  furh  a 
thing  might  not  be  dallied  withal.  Now,  my  Lords,  the  reafons  to  move 
me  to  think  it  wa>  her  Majefty’s  meaning,  were  fundry  and  divers : 
firft,  the  honour  and  jufticc  of  the  caufe;  next,  I knew  of  advertifement 
from  beyond  the  Teas  of  her  Majefty’s  imminent  dangers.  Alfo  I was 
privy  to  the  proceedings  at  Fothtringkoy.  I was  not  ignorant  of  the  doings 
in  Fatliamenc.  Laft  of  all,  the  rumour  of  invafion,  the  cries  and  tumults 
in  the  Realm,  which  moved  me,  having  no  cxprcli  emronandment  to  the 
contrary,  to  do  as  1 did.  When'll,  had  laid  this,  Mr.SoUicitor  read  his  ex- 
amination, where  to  the  feeond  he  faith,  when  her  Majefty  bade  him  uf.-. 
fecrccy,  lie  faid  he  would  be  as  careful  and  fecret  as  Ihould  need  : to  the 
third,  he  confclVcth  Mr.  Killtgrnu  came  unto  him,  telling  him,  if  it  were 
not  lcaled  already  it  ihould  not  be  fealed.  To  the  leventh,  after  the 
VV arrant  was  fealed,  her  Majefty  afed  him.  What  hafte?  Whereto Da~ 
vifen  aniwered,  tho’  her  Majefty  commanded  me  to  keep  it  fecret,  and  I 
told  the  Council  of  it,  how  can  I bo  thought  ill  of  for  that  ? For  her  Ma- 
jefty bade  me  exprcfsly  few  Mr.  Secretary  lValfingham  thereof ; my  Lord- 
Chancellor  mull  needs  know  it,  forafmuch  as  he  muft  fcal  it.  And  her 
Majefty  made  my  Lord-Admiral  privy  thereunto  why  then  might  1 not 
make  it  known  to  lome  others  that  were  chief  Counfellors  : “Vo  that, 
faid  Mr.  Attorney,  Though  Mr.  IValJmgham  Ihould  know  it,  yet  it  was 
not  general.  Mr.  Davjbn  anfwcred.  Neither  was  I verbally  commanded 
to  conceal  it  frqm  the  reft.  Then  faid  the  Sollicitor,  Another  matter 
makes  againft  you  ; my  Lord  Treafurer  did  a fit  you,  whether  it  was  her 
Majefty’s  pleafure  ? And  you  anl'wered,  Yea.  To  that  faid  DaviJ'on,  I re- 
member not  that.  The  Sollicitor  reply’d,  It  is  my  Lord-Trcafurer’s  tefti- 
tnony.  And  Davifon  rejoined,  I reverence  his  teftimony  ; and  proceeded, 
faying,  my  Lords,  the  caufe  is  between  her  Majefty  and  me ; file  is  my 
gracious  sovereign,  and  I her  fervant,  it  behoveth  in:  not  to  fay,  if  Ihe 
gainfay,  neither  could  I,  as  1 faid,  cotitrft  againft  her  ; yet  let  mr  proteft, 
that,  in  iny  own  conceit,  I have  dealt  as  linccrely,  ibuudly  and  honeftlv 
as  any  fervant  could  do.  Then  fpuke  the  Lord.  Chief  Jufticc  of  England 
faying,  By  that,  if  Ihc  afed  vou,  What  hafte  ? You  might  know  ft  was 
her  pleafure  to  defer  it,  and  therefore  you  to  do  it  without  her  com- 
mandment was  a great  offence.  Then  fpake  Gatvdie,  the  Queen’s 
Serjeant : My  Lords,  four  things  I note  that  Mr.  Davifsn  confeffeth ; 
firft,  chat  her  Majefty  bade  him  ufe  fecrccy;  next,  the  Warrant  being 
fealed,  Mr.  Kil/tgreiv  was  fent  unto  him,  that  were  it  not  fealed  al- 
ready, it  Ihould  not  be  fealed  at  all.  Thirdly,  he  confeffeth  her 
Majefty  was  content  he  Ihould  Ihew  it  Mr.  I Vaijingham , which  proves 
Ihc  minded  to  keep  it  from  the  reft.  And  it  had  been  his  duty 
to  have  known  her  pleafure;  and  therefore  for  fo  much  as  he  confeffeth 

this. 


Though  the  above  Trial  of  Mr.  Davifon  is  very  full,  vet,  as  the  underwritten  one,  copied  rrom  a MS.  in  the  Bodleian  Library,  under 
the  Title  Juridici , 7843.  862.  fag.  235.  being  l'omething  different,  taken  by  an  Eye-witnds,  and  being  fhort,  we  hope  it  will 
prove  acceptable  to  the  Reader,  eipecially  as  it  relates  to  the  Treafons  of  Mary  Queen  of  Scots ; whofe  Trial  in  Vol.  I.  pag.  135. 
is  very  defective. 


Robmus^Shmell,  } 2®  Martil  1587. 

TH  E Proceedings  againft  Mr.  Davifon  in  the  Star-Chamber,  by 
CommilRoii  not  read,  but  directed  to  thefc  thirteen  following  : 

1.  The  Lord  Chief  Jufticc  of  England,  as  Lord  Privy-Seal  for  that  day. 

2.  The  Lord  Archbilhop  of  Canterbury. 

3.  The  Lord  Archbilhop  of  York. 

4.  The  Earl  of  IVarceJier. 

5.  The  Earl  of  Cumberland. 

6.  The  Earl  of  Lincoln. 

7.  The  Lord  Gray. 

8.  The  Lord  Lumley. 
q.  Sir  James  /1-Croft  *. 

1*  In  the  above  Trial,  called  Croft.  But.  in  the  Trial  of  the  Tarl  of  At  unit! , 15S9, 
he  is  called  A-Cmft.  Sec  State  Trials,  Vol.  1.  p.  15J.J 

10.  Sir  JValter  Mildmay. 

1 1 .  The  Mailer  of  the  Rolls. 

12.  The  Lord  Chief  Baron. 

13.  The  Lord  /fuderfon. 

The  fum  of  that  which  was  propofed,  and  enforced  againft  him  by 
her  Majefty’s  Counfellors  at  the  Law. 

The  matter  laid  againft  him  is  a great  and  heinous  indignity,  as  her 
Majefty  taiccth  it,  committed  by  him  in  this  laft  proceeding  againft  the 
Ete  Satijh  Queen,  which  although  it  were  in  itfelf  moft  juft  and  honour- 
able, yet  in  the  manner  of  dealing  concerning  it,  Mr.  Davifon  is  charged 
her  Majefty  with  want  of  Duty,  £r V.  For  whereas  by  the  manifold  de- 
fcifts  of  the  faid  5.  Queen,  and  that  in  the  judgment  of  all  the  Realm  in 
Parliament  her  life  was  now  to  fatisfv  the  Law,  and  thus  neceffary  for  the 


prefervatlon  of  the  whole  Realm,  as  was  {hewed ; yet  her  Majefty,  of  her 
natural  moft  gracious  and  merciful  difpofirion,  after  the  fo  honourable 
condition  and  proclamation  of  the  S.  Queen’s  guiltinefs,  notwithftanding 
fo  many  important  allegations  and  vehement  intercefiions,  could  not  be 
brought  to  condefccnd  to  the  execution ; rather  defiring  bv  all  means 
poffible,  if  there  were  any  hope  of  amendment  and  reclaim,  toYpare  where 
ihc  might  honourably  fpill,  than  to  fpill  where  Die  might  honourably 
fpare  ; and  in  this  mind  fe  continued  from  Ochlcr  to  the  end  of  January. 
But  when  fe  faw  that  her  malicious  enemies  daily  incrcafcd  their  wicked 
attempts  againft  her  and  tile  ftate,  that  rumours  were  fpread  and  informa- 
tion given 'daily  of  attempts  by  invafion,  by  rebellions,  by  violence  upon 
her  Royal  Perfon,  to  work  a change  and  deliver)*  of  the  faid  S.  Queen,  Ihe 
moft  wifely  refolvcd  at  length  to  have  a bill  or  inftrumcjit,  figned  accord- 
ing to  Law  and  Juftice,  in  a rcadinefs;  whereby  upon  alUoccafions  or 
occurrences,  Ihc  might  be  executed  : and  this  of  fpccial  choice  and  trull, 
Ihc  thought  good  to  commit  to  Mr.  Davifon , willing  him  to  carry  it  to 
the  Lord  Chancellor,  to  have  it  under  the  Broad-ScaJ,  but  withal  charged 
him  to  keep  it  very  fecret,  and  not  to  make  any  acquainted  with  it.  The 
very  fame  day  he  carried  it  to  the  feal,  and  the  next  day  after  bavin?  re- 
ceived charge  from  her  Majefty,  by  the  Lord-Admiral,  that  fit  ay  £hou?d  be 
made,  if  it  was  not  fealed ; but  he  declared  it  was  fealed  the  das-  before,  Is'c. 
whereto  the  Queen  reply 'd.  What  needs  that  hafte  I The  next  Dav  after  this 
(which  was,  1 think,  on  Candlemas-Day)  my  Lord  T rcafurer  afed  him  if 
he  knew  what  mind  the  Queen  had  towards  the  execution  ? He  anfi.vored, 
To  have  it  go  forward  ; ami  Jo  fewed  it  to  him,  and  after  to  the  reft  . f the 
Council,  procuring  their  Warrant  down  to  prefect  execution,  the  Queen 

having 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


a.  The  Arraignment  of  Mr.  Davifon,  30  Eliz.  (24) 


this,  I take  it  to  be  a great  Contempt,  Indignity  and  Mifprifion  for  him  j 
to  fay  his  Intent  was  good  ; he  thought  it  fo.  is  no  Anfwcr.  Fourthly,  I 
her  Majefty  told  Him,  the  thought  or fome  other  Courfe  to  be  taken,  and 
he  gave  her  no  Anfwcr;  btfides,  he  cbnfefTeth  he  told  the  Lords  i:  was 
lu-r  Majefty’s  Pleafure  upon  fuch  a Demand  nv.ule.  Davifon  anlwercd, 
that  general  Demand  was  made.  Grrwdit  reply’d  here,  it  is  the  Lord 
'T'reafurct's  Teftimor.y.  Daa'fm  rejoined,  let  me  have  right;  it  was  but 
privately  demanded  between  my  Lord-Trenftirrr  and  me.  I will  not 
(peak  In  E.xcufc,  but  only  to  anfwcr ; i demand,  wlicther  tjie  imparting  of 
it  to  the  Council  be  fuch  » Contempt : farther,  there  is  Difference  between 
an  exprefs  Commandment,  and  an  imply'd  Speech.  The  Lofs  of  my 
Place,  1 do  not  eftcern,  neither  weigh  1 this  .Difgrace ; only  her  Majefty  s 
Disfavour  is  tile  Thing  that  grieve.,  me.  1 hen  Puckering  the  Quc  n •> 
Scrieanr  began  to  (peak,  aggravating  Davifon  s Offence,  and  forward  to 
accufe,  and  yet  lee  i tied  more  fro  forma  tan  turn.  than  of  any  matter  he  had 
to  charge  him  witlnl,  more  than  had  been  fpoken  of  before.  W hereupon 
Davifon  anlwercd.  All  this  fpcech  is  aitfwered,  but  that  I made  her  not 
privy  ; whereto  I fay,  1 made  her  not  privy  in  fcfpecl  my  Lords  of  the 
Council  thought  it  not  neceflary,  hccaufc  it  was  not  fit  (he  fhould  be 
privy  to  the  Execution.  1 will  not  ftand  upon  Terms,  as  I fay,  lor  it 
becomes  me  not,  but  fubmit  mvfclf  to  your  Honours  Cen lures. 

Then  faid  IFraye,  Mr.  Davifon , to  lav  it  was  irrevocable  you  are  de- 
ceived, for  flic  might  do  it  at  her  Plealure.  1 hen  faid  Davifon,  1 belcech 
you,  my  Lords,  make  Means  to  her  Majefty  that  I may  have  her  Favour  ; 
and  for  the  roll,  1 wave  it  not.  Whereupon  Ji'rajt  willed  Sir  Walter 
Million  to  deliver  his  Opinion-,  who  began  in  Form  following. 

How  honourable  her  Majefty,  our  gracious  Sovereign,  hath  dealt  in 
all  Juftice,  is  known  to  all  the  World,  againft  fuch  Traytors,  by  whom 
her  Life  fliould  have  been  taken  away*  whereupon  fhould  enfue,  Subvcr- 
fion  to  the  whole  State,  upon  the  Proceedings  whereof  it  appeared  that  tiie 
Semi/},  Queen  was  chief  Author,  dealing  moll  ingtatefuliy  again  ft  her, 
who  befote  Time  had  faved  h<s  from  them  that  vehemently  luught  her 
Dcftruaion.  And  notwitliftanding  that  her  Majefty  might  have  proceed- 
ed againft  her  as  a private  Perfon,  yet  fhc  granted  her  Co'mmil'fion  to  great 
Pcrfons  to  hear  what  fhc  could  alledge  in  her  Defence.  And  albeit 
that  upon  the  hearing  thereof  flic  was  declared  to  be  guilty,  yet  none 
could  think  Execution  might  be  done  without  her  Majcfty’s  exprefs  aiTent. 
Then  he  dilated  of  the  Proceedings  of  Parliament,  the  Petition,  her  An- 
lwer  thereunto,  wheiein  he  noted  her  Wifdom  in  not  being  hafty  in  lo 
high  a Matter;  he  fhewed  farther,  how  fhc  was  contented  to  hear  Am- 
bafladors,  if  they  could  propound  any  Thing  in  her  Defence.  Alter- 
ward  followed  the  Proclamation  to  notify  the  Proceeding*  puffed  unto 
the  People ; for  People,  laid  he,  be  defirou*  to  hear  of  State-matters,  and 
I warrant  you  itch  to  underftand  what  we  do  here:  herein,  find  he,  was 

Juftice,  Mercy,  and  Difcretion.  Afterwards,  upon  the and  cries, 

fhc  thought  it  neccffary  to  look  unto  it;  upon  this  fhc  leal ed  her  Wai- 
rant,  yet  continuing  her  former  clemency,  not  to  put  it  in  Execution; 
for  as  it  was  in  her  to  grant  that  it  fhould  be  done,  lo  fhc  might  ftay  and 
defer  it  -,  which  fhe  fo  meaning,  it  behoved  her  to  rrutt  fomebody,  and  fo, 
faid  lie,  fhe  did  this  Gentleman,  called  unto  her  fervicc  upon  Truft,  who, 
for  the  Acqaintancc  that  I have  had  with  him,  was  worthy  of  that  Place. 
This  Truft  flic  committed  unto  him,  and  1 am  forry,  faid  he,  he  was 
not  in  this  fo  good  a Servant  as  in  all  other  Things.  Surely  he  had 
notable  Cautions,  not  to  have  prefumed  in  fo  great  a Matter  to  have  done 
any  Thing  without  her  Commandment.  His  Offence,  faid  he,  I inter- 
pret in  two  degrees  ; an  abufe  to  the  Truft,  and  the  Contempt : for  the 
firfl  fhe  willed  him  to  tell  it  Mr.  IValfmghom,  and  it  is  no  Kxcufe  to  lay, 
fnc  forbad  von  not  the  reft : for  you  ought  not  to  have  told  it  unto  any 
hut  whom  fli---  would.  Alfo,  which  aggravates  your  Offence,  you  told 
the  Lords  fhc  was  plcafed.  For  the  Contempt,  the  W rit  was  not  deli- 


vered unto  you,  but  had  it  not  been  delivered  unto  them  to  whom  it  was 
directed,  then  had  it  been  a Commandment.  Your  good  Intention  was 
no  Anfwer,  neither  ought  my  Lords  to  allow  of  it,  albeit  pet  Cafe  1 could 
allow  ir,  bccaufe  1 know  you.  Allb  your  fault  is  the  greater,  which  you 
know.  Farther,  you  were  near  her,  and  had  l ime  convenient  to  fhew 
her  ; hereof  faid  he,  hath  followed  a g;.  atcr  Milchicf lo  the  Queen's  Ma- 
jefty, which  may  turn  to  all  our  Hindrance,  lorahnisch  as  our  Welfare 
depends  upon  her  well-doing.  Next,  laid  h , hath  followed  a Dilhonour 
to  her  Mniefty,  that  flic  having  governed  this  Land  id  long  Time  in  all 
Obedience,  a Servant  of  hers  in  this  Age,  fliould  have  fo  final  I Regard. 
Now  for  my  Opinion  of  the  Offence,  it  refteth  to  confidcr  what  Puni/h- 
inettt  is  bchovcful  in  fuch  a Cafe.  Punifttrmtr.s  in  this  Court  are  either 
corporal,  or  pecuniary ; pecuniary,  bv  Fine*,  impofod  uponf  >ffenders  ; and 
corporal,  by  Puniihmcnts  and  fuch  fike.  Now,  laid  iie,  if  the  Fine  ihould 
be  focundttm  quant  ituti m dclifti,  1 think  he  Ihould  not  bear  it ; for  I know 
bis  Eftate.  Surely  lefs  than  ton  thou  land  Marks  may  not  be  fuflicicm, 
which  iho’  it  be  too  great  fur  his  Ability,  vet  is  it  too  little  for  his  Fault. 
The  Qualification,  wherefore,  refteth  in  them  where  1 doubt  not  hefhall 
find  Favour;  next  he  muft  luffer  Inipril'onmcnt  during  her  Majefty’s 
Pleafure,  which  muft  be  referved  to  her  merciful  Mitigation. 

And  after  him  fpakc  Mr.nwosd  the  chief  Baron,  who  in  the  Beginning 
of  his  Tale  took  fo  large  a Scope,  as  many  did  judge  he  would  be  fcdiou~, 
as  he  was  indeed.  Firft,  He  declared  how  in  the  very  Beginning  the 
Queen  of  S>eti  bewrayed  her  Malice  againft  the  Crown  of  this  Land  when 
fhe  was  Queen  of  France,  at  which  l ime  fhe  made  Letters  Patents  as 
Queen  of  England ; fhe  ufurped  her  Majefty'*  Stile,  and  fhc  quartered  the 
Aruis  of  England.  Thun  hcdefcendcd  unto  her  doings  when  fhe  was  Dow- 
ager ; how  ike  excufed  her  former  offences  by  rcafort  of  coverture : then  he 
declared  her  marriage  with  the  Lord  Dantln  ; life  Murder  of  her  Hufband, 
the  Practices  with  the  Bifliop  of  Raft ; her  Coilfpiracy  with  the  Duke  of' 
Norfolk.  To  conclude,  he  couched  the  whole  Hiftorv  which  any  Way 
concerned  her  Life  or  Manners.  At  latt  he  came  to  Air.  Davifon' s Of- 
fence, which  hetook  in  Law  tobcuMiTprUton  ; and  yet  not  every  Com- 
mandment ot  the  Prince  trail  fgrcfi'cd,  is  a Mifprifion  : But,  faid  he,  when 
one  is  put  in  Truft  in  a Point  of  Juftice,  which  L the  Government  of 
the  Common-weal,  there  a Commandment  trunfgicffed  is  a Mifprifion. 
For  Example  whereof,  he  cited  a calc  there  in  that  Place  decided;  mean- 
ing Sir  fain  Throgmorton's  Cafe,  as  many  deemed.  Alfo,  find  he,  if  a 
Sheriff  cxcrcife  his  Office  without  an  Oath,  that  is  a Mifprifion.  Ar.d, 
laid  he,  if  one  have  Power  by  Law  to  do  a I hing,  if  lie  prevent  the  Time 
wherein  it  ought  to  be  done,  that  is  a Mifprifion.  And  if  a Judge  for 
Expedition  ot  Juftice  fhould  fit  in  Judgment  before  the  Term,  that  is 
Mifprifion.  Now,  faid  be,  this  is  a Mifprifion,  becaufe  you  prevented 
the  Time  in  doing  it  before  you  were  commanded,  altho'  the  Thing  were 
lawful ; for  you  did  fujlum , but  not  fujle.  Farther,  by  naming  Mr.  IVul- 
fmgham  in  Specialty,  it  was  a fccluding  the  reft  in  generality.  And  alfo, 
if  the  Warrant  were  fealed,  yet  was  it  not  lawful  to  kill  her,  bccaufc  the 
dircdlion  was  fpccial,  and  not  general.  So  then  he  concluded,  the  con- 
tempt was  great,  and  the  punifhmcnt  afleffed  by  Sir  Walter  Mildmay  wor- 
thily deferved,  whercunio  he  agreed. 

After  him,  fpakc  Anderfon,  Chief  Juftice,  who  faid.  The  Proceeding 
had  been  honourable,  which  he  would  not  Ipcak  of,  being  known  unto 
all  men,  and  having  been  fpoke  to  before.  Bu:  to  come  ro  the  cafe  in 
queftion ; in  the  nccufation,  faid  he,  be  two  parts,  firft,  that  Mr.  Dirvi- 
Jott,  without  her  Majefty’s  commandment  lent  it  down;  and  the  Iccond, 
that  againft  her  commandment  he  made  the  Lords  privy.  For  the  firft, 
he  confefled  ; to  the  fccond  he  faith  fhe  bade  him  life  fecrccy.  The 
caufes  alledged  by  him  are  good,  and  yet  the  proceeding  therein,  thac 
which  caufed  the  offence,  the  words,  uft  fecrccy , and  not  to  caufc  it  to  be 
publifhed  or  known  to  any.  Then  he  being  one  of  her  Majefty’s  Coun- 
cil, 


having  not  notice  nor  knowledge  of  this  ; and  after,  when  fhe  conferred 
with  him  about  another  courfe  to  be  taken,  he  concealed  from  her  what 
had  been  done  therein.  Thcfe  chief  matters  were  proved  by  his  own  con- 
fdfion  in  an  examination  before  taken  and  urged  againft  him,  both  in  ref- 
peel  of  himfclf  being  bound  to  cfpecial  obedience,  not  only  as  a fubjedt, 
but  as  a fervant,  a couiifcllor,  a fecretnry  fo  much  trufted,  and  yet  nor  to 
keep  fecret,  where  fpecial  charge  was  given  him  ; and  in  rcfpecl  of  the 
Queen,  fo  good  and  gracious  a Prince,  fo  well  deferving  of  him,  the  foun- 
tain and  head  of  all  juftice  and  authority  amongft  us,  and  yet  not  to  be 
made  privy  of  the  doing  of  fuch  an  acl  of  io  great  a quality  and  importance 
as  that  was,  wherein  fhe  had  fhewed  herfelf  always,  (and  that  moll  appa- 
rently) whereof  Mr.  Davijcn  could  not  be  ignorant,  both  backward  and 
unwilling  to  yield  to  that  which  all  her  Realm  defired  and  lued  for  at  her 
Hands;  yet  Mr.  Davifon,  contrary  to  her  known  mind,  procured  with 
fuch  haftc  (of  what  good  purpofe  in  himfclf,  this  would  not  regard);  but 
with  apparent  want  of  duty  to  his  Sovereign,  which  did  more  appear 
ip  his  concealing  his  proceedings  when  (he  purpofcly  talked  with  him  of 
that  matter  as  aforelaid ; all  which  they  left  to  the  Counfellors  to  judge  of. 

Mr.  Davifon’*  Anfwcr  for  himfclf. 

NOtwithftanding  at  the  bar,  whither  be  was  brought  by  bis  keepe:. 
Sir  Owen  fhpton,  being  faint  by  reafon  of  his  late  ficknefsrand  car- 
rying his  left  arm  in  a fcarf,  benumbed  l think  by  his  late  taken  palfy,  he 
fpakc  fomewhat  faintly,  unaudibly  ; tho’  being  required  by  his  Commif- 
fioners  to  fpeak  higher,  yet  defired  favour  to  fpcak  as  he  could,  w-  ich  was 
to  this  effect : Firft,  protefting  that  he  was  not  guilty  to  himfclf  of  any 
wilful  difloyalty,  or  breach  of  duty,  but  that  he  did  always  fince  his  firft 
employment  in  her  Majefty’s  fervicc,  endeavour  to  bear  himfclf  ntoft  fer- 
vic table  and  unblameable ; and  he  took  therein  her  Majefty’s  own  felf 
and  God  to  witnefs ; confeflin|  alfo,  that  his  (kill  and  experience  was  not 
yet  great  in  this  latter  kind  of  fervicc,  whereto  he  was  without  his  fuic  and 
above  his  expectation  called;  and  for  the  matter  protefting  alfo,  that  he 
would  not  for  any  danger,  no  not  prefent  death,  in  juftifying  himfclf,  dil- 
elofc  any  private  Ipcech  or  commandment  that  palled  betwixt  her  Majefty 
ar.d  him*;  nor  would  he  by  any  means  enter  into  any  affitmation  or  avow 


ing,  which  could  not  ftand  with  his  dutiful  regard  to  her  Majefty’s  ho- 
nour, idc.  but  would  admit  all  that  againft  him  : and  farther,  thac  he 
would  not  in  any  part  dilclaim  my  Lord  Trcafurvr’s  reports  or  teilimony 
againft  him.  But  to  the  matters,  heanfwercd,  firft,  That  he  was  forry 
that  a fadl  of  that  importance  and  m ceffity,  fo  honourable  and  profitably 
for  the  Commonwealth,  Ihould  be  fo  heavily  taken  againft  him  ; wherein 
i he  might  take  it  on  his  foul,  that  he  did  nothing  but  that  which  in  his  un- 
derftanding  might  be  agreeable  to  her  mind,  neither  did  he  othtrwife  con- 
ceive of  her  meaning  and  purpoic ; and  that  upon  thefe  inducements : 

Firft,  the  confidcration  of  the  thing  it lelf,  fo  juft,  fo  ncccflary,  fo  ho- 
nourable, fo  vehemently  lued  for  by  the  whole  Realm.  Secondly,  in 
confideration  of  her  Majefty,  fo  gracious  and  wife  a Prince,  fo  loving  and 
careful  of  her  Subjccls  and  Commonwealth  ; and  more  ft  rough  in  conli- 
deracion  of  her  words,  which  fhe  ufed  at  the  firft  delivery  of  tl»c  bill  Nmu 
you  have  it,  let  me  he  troubled  no  more  with  it.  Bcfides  the  fuffiejency  and 
perfechnent  of  the  faid  inftrutnems  for  the  faid  purpofe,  which  was  had  by 
| her  directions,  viz.  as  under  the  Great-Seal,  all  which  were  in  his  un- 
derftanding  proof  enough  what  her  meaning  was,  neither  was  there  any 
. apparent  and  direct  countermand,  without  the  which  he  cook  that  inftru- 
ment  to  be  irrevocable.  For  the  charge  of  fecrccy,  he  conceived  her  mean- 
ing was,  thac  it  Ihould  be  kept  fioni  the  common  and  pnblick  knowledge 
only  ; for  fhe  being  a Prince  fo  wife,  did  in  his  judgement  ccnfidcr  what 
violent  attempts  the  favourites  of  the  S.  Queen  might  by  likelihood  offer 
in  that  defperatc  plungt,  if  it  fhould  be  known  that  fuch  a Warrant  was 
ligned  for  her  execution,  and  not  from  her  Council.  For  her  Majefty "s 
felf  after  willed  in  his  way  to  the  Lord  Chancellor,  to  impact  it  to  Sir 
Francis  JValjhgham,  that  then  lay  lick  at  his  houfc  at  London-,  herfelf 
made  my  Lord-Admiral  privy  to  it,  in  lending  him  to  ftay.the  Seal  t it fupra, 
ami  my  Lord-Chancellor  by  fealing  muft  needs  have  foroc  knowledge  of 
it ; and  then  why  fhould  he  think  the  Council  fhould  not  know  it,  being 
Privy-CouufeUors  and  Counfellors  iff  Eitate,  if  he  imparted  itrononebuc 
to  my  Lord-Treafurer,  and  he  to  the  reft,  and  that  cxcufably  in  regard  of 
the  great  credit  and  truft  that  her  Majefty  ufually  repofeth  in  my  Lord- 
Trcafurer  for  matter  of  greateft moment  and  weight.  ’Secondly,  for  fend- 
ing Jowii  the  Warrant,  be  did  it  not  without  the  opinion  of  the  Council, 

and 
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cil,  the  fruit  is  bad;  and  it  is  the  worfe;  becaufe  by  her  faying  what 
hjfte,  he  might  gather  what  her  intent  was.  Mr.  Davijln  faith,  he  ex- 
cufcih  U by  love  to  the  Commonweal,  which  a man -mar  term  blind  love, 
wt,ich  it  tio  t-xcufe,  but  it  remained!  a Comempt^ahd  a Contempt  is  a 
Jtlifprilion  ; and  yet  is  not  every  Mifprifion  a Contempt  ? If  a man  do  a 
thing  without  a warrant,  it  is  a Contempt ; and  fo  he  concluded  this  to 
be  2 great  offence  worths'  thepunilhment  inflicted  upon  him  : and  fo  ended. 

After  him  Ipake  the  M after  of  the  Rolls,  agreeing  with  the  ccnfutesof 
them  that  fpake  before  ; and  that  Mr.  Dm:  fan's  ureat  Zeal  made  him  for- 
get his  duty  : alio  laying,  that  the  point  did  reft,  whether  he  did  know 
it  was  her  Majclly's  pleafurc  it  fhould  be  Rayed,  which,  faid  he,  appear- 
eth  by  his  own  conlcfhon;  and  therefore,  in  fine,  he  agreed  with  the 
former  cenfurcs. 

Next  fpake  Sir  James  Craft , who  (aid  not  very  much,  and  yet  fpake 
fume  what : that  he  loved  the  man  well,  and  fo  had  caufe,  faying,  that  he 
had  no  lack  of  good-will;  hut  yet  had  grievoufly  offended.  So  he  fub- 
feribed  in  opinion  to  the  former  judgement. 

After  him  Ipake  the  Lord  Luenley , who  divided  the  offence  into  two  parts. 
Tuft,  The  neglect  of  his  duty  ; and  fecondlv,  The  breaking  of  his  duty : 
faying  further,  that  the  Judges  had  told  the  law,  and  wc  mull  believe 
them,  that  it  is  within  thecompafs  of  a Contempt.  The  matter,  faid  he, 
is  evident : for  firft,  her  unwillingnefs  in  the  Parliament  was  a fignlfica- 
tion  of  her  mind,  which  he  let  flip.  And  farther,  in  faying,  that  flic  was 
of  that  mind  ftiii,  lure  I y you  Ipake  without  the  book,  which  was  a very 
bold  part ; for  you  ought  to  have  told  them  how  dutiful  it  was  ; yet.  Sir, 
you  took  a worfe  courfe,  that  fuch  a hi^h  matter  by  your  perfuafions,  as 
it  fhould  feem,  fhould  be  done  without  her  privity.  Why  faid  he,  what 
an  abufe  of  the  Counfellors  was  this  ? Surely  a great  abufe  ! and  if  it  were 
a fault  againft  them,  much  more  againft  her  Majefty  : this  is  one  of  the 
higheft  offences,  by  my  trowth,  (lor  fo  he  fware)  that  ever  fubjefl  did  a- 
gainft  the  Prince  ; and  tho'  you  were  my  brother  and  heir  (belorc  God  l 
Ipt-ak  it),  1 think  the  punifhmcnt  too  little;  yet  with  no  offence  to  you, 
but  for  the  quality  of  your  fault.  But,  I fay,  had  a greater  fine  been  im- 
pofed  upon  you,  L would  eaftly  have  agreed  thereunto. 

After  him  Ipake  my  Lord  Gray  who  faid.  Two  points  were  fpoken  of: 
the  firft,  touching  the  Queen  of  Seats ; and  the  next,  Mr.  Davifon  s of- 
fence. For  the  firft,  faid  he,  it  is  largely  difcourlcd  : for  the  laft,  my 
good  Lords,  let  me  crave  your  farther  examination.  His  offence  is  made 
the  more  for  divers  circumftanccs  ; the  firft  circumftance  is,  for  that  it  was 
for  execution  ofa  Queen;  but  what  Queen  f Surely  fuch  a Queen  as  prac- 
tifed  moll  horrible  treafons  againft  our  fovereign  Queen ! fuch  a Queen, 
asconfpirod  the  overthrow  of  the  whole  State!  yea,  fuch  a Queen,  that 
fought  the  fubverlion  of  Chrift’s  true  Religion,  to  bring  our  fouls  head- 
long to  the  devil  I So  then,  my  Lords,  the  taking  away  fuch  a Queen, 
can  no  way  aggravate  his  fate.  The  fccond  circumftance  is,  his  breach 
of  fccrecy,  which  he  czcufeth,  that  he  told  it  but  to  the  chief  Counfellors  : 
whereas  Mr.  Walfmgbam , my  Lord-Admiral  and  Lord-Chancellor,  either 
by  nccellity,  or  commandmcncfrom  her  Majefty,  did  know  it  undoubted- 


ly. Whatfoever  my  Lords  before  me  have  thought ; his  anlwcr  In  the 
behalf  doth  fatiifv  me,  fo  I am  retblvcd.  For  the  third  point,  flic  aflting 
what  hafter  and  fie  afterwards,  to  fend  it  down  without  her  privity,  here, 
even  here,  is  the  Full  proof  of  the  Contempt;  here  is  that,  that  cauics  the 
offence,  which  he  feemeth  to  acknowledge,  y"t  with  two  confederations  : 
the  firft,  the  h^jitious  tumults  within  the  Kralm;  the  next,  advertife- 
ments  from  Inland , and  beyond  the  feaS.  Now,  my  Lords,  mull  not 
thei'e  confidcrations  move  him  rather  to  put  bimlelf  in  her  Majclly’s  mer- 
cy by  dealing  without  her  commandment,  than  commithcr  Majefty  to  the 
mercy  of  her  foes  by  obeying  her?  For  had  that  other  thing  happened 
(which  God  forbid),  that  her  Majefty  would  have  mifearried,  and  then  this 
Warrant  figned  and  fealed  had  been  found  in  Mr.  Dav: fan's  hands, 
wanting  nothing  but  execution,  fhould  we  not  then  have  judged  him  a 
traytor  f fhould  wc  not  have  torn  and  rent  him  afundcr?  Surely,  my 
Lords,  I fhould  then  have  thought  him  mote  worthy  of  ten  thoufand 
deaths,  than  now  of  the  hart  punifhmcnt  that  may  be  inflicted  upon 
him;  for  each  of  us,  in  prefirvation  of  our  Country,  ought  to  lofc  our 
lands,  our  livings,  and  facrificc  our  bodies ; howbeit,  I excufc  not  his 
offence,  neither  do  I agree  it  as  a Contempt,  and  1 agree  with  the  punifh- 
ment;  and  yet  I think  his  fault  proceeded  from  a very  good  zeal  he  bore 
unto  his  Country  : and  1 pray  God,  that  that  peculiar  ornament  of  pity 
and  compaflion  wherewith  her  Majefty  is  lingular,  may  be  fo  extended  to- 
wards Him,  that  all  good'fubjecfe,  by  Ins  example,  may  neglect  theirown  pri- 
vate hindrance  or  difgrace  in  refpcct  of  the  furtherance  of  the  Weal  publick. 

After  him  fpake  the  Earl  of  Lincoln , who,  for  his  opinion,  tiiought  it 
was  but  negligently  done,  and  not  contemptuoufly ; but  had  it  been  done 
in  contempt,  He  Would  have  then  thought  Fine  and  tmprifnmncnr  no 
fufficient  punifhmcm  for  an  offence  of  that  quality  ; yet  the  Offence  being 
as  it  is,  lor  company,  faid  he,  I agree  to  the  Fine : but  in  mine  opinion 
it  is  too  much;  faying  that  I know  her  Majefty  is  merciful  : and  for  the 
reft,  I agree  with  my  Lord  Gray. 

The  Earl  of  Cumberland  repeated  the  cafe,  neither  aggravating  nor 
denying  the  offence ; but  briefly  concluded,  he  agreed  in  opinion  with 
Sir  IVulttr  Alildmay. 

And  the  Earl  of  Woretfler  faid  nothing,  faving  that  he  was  of  the  fame 
mind  with  Mr.  Chancellor,  that  fpake  firft. 

After  him  fpake  the  Archbifhop  of  lari,  fpeaking,  as  he  was,  like  a 
Bifhop,  rather  than  a Judge,  todecidc  a matter  which  did  concc/n  the  State; 
for  he  inveighed  againft  Mr.  Davifon’ s offence  by  places  of  Scripture  : 
Obedience,  faid  he.  is  the  only  virtue,  and  Difobedicncc  the  contrary; 
and  God  requireth  nothing  elfe  but  obedience.  St.  Paul  faith.  Lit  every 
Jattt.be  fubjeil eer.tt  the  higher  powers,  &c.  And  when  Jafiiua  was  appointed 
Ruler’ over  IJratl , the  I’eople  faid,  fiery  would  obey  him  in  all  things.  If 
then  they  ought  to  obey  a Prince  in  all  things,  much  more  in  thofe 
things  wtijch  be  good.  I atn  lorry,  faid  he,  for  Mr  Dav  jin , for  he  did 
it  neither  wittingly  nor  willingly,  as  I think  certainly,  but  of  a good 
mind  to  cut  off  our  common  enemy : that  it  was  a good  deed,  mult 
needs  be  confeffed ; but  that  it  was  not  well  done,  muft  need;  be  granted. 


and  therefore  no  preemption  in  him;  and  in  his  own  judgment,  he  had 
fufficient  warrant  fo  to  do  by  the  firft  delivery  of  it  from  the  Queen  her- 
felf.  Then  coniidering  the  troublefomc  rumours  that  were  then  abroad, 
and  that  information  came  daily  from  Inland  and  Walts  of  forces  of  peo- 
ple in  arms,  and  the  report  fcattered  abroad  that  Fctherrngay-Cafllt  was 
broken,  the  prifoners  gone,  that  London  was  fired,  and  her  Majefty  made 
away,  amongft  thefe  terrors  what  fhould  I do  ? Did  I not  that  which 
any  honeft  man  and  good  fubject  would  do  in  fuch  a cafe  ? Further,  it  is 
not  cuftom  in  court  that  particularities  fhould  trouble  her  Majefty  in  the 
execution  of  any  fuch  bills : but  when  flic  hath  given,  by  her  Royal  aflent, 
warrant,  authority  and  life  to  it,  the  reft  for  the  manner  and  means  of 
execution  is  left  to  the  Council  ; and  for  all  other  circumftances  of  time, 
when;  of  place,  where;  of  perfons,  by  whom;  efpecially  in  this  caufe 
■when  her  Majefty  bad  faid  exprefsly  that  fhc  would  not  be  troubled  any 
more  with  it.  Thirdly,  for  the  not  imparting  of  it  to  her  upon  her  com- 
munication with  him,  &c.  • I had  it  by  ine  five  or  fix  Weeks  before 

* fhc  fpake  any  thing  more  of  it,  and  was  very  unwilling  to  trouble  her 

* any  more  with  it,  efpecially  remembring  her"  words.’ 

This  was  the  effeit  of  his  defence,  not  uttered  conttnuately,  as  I have  I 
fet  it  down,  but  interruptly  to  the  particulars  as  they  were  objected,  in 
much  more  forcibly  large  and  choice  terms  ; but  I think  that  I have  not  J 
left  out  any  thing  of  weight.  After  this,  the  Commiffioners  began  to 
fpeak judicioujly  unto  the  matter,  whofc  Speeches  I will  by  way  of  abridge- 
ment note,  where  any  thing  was  fpoken  different  from  others,  and  efpe- 
cially notable ; for  mod  of  them  had  the  fame  beginning  of  the  Scotijh 
Queen’s  demerits,  £»e. 

The  firfal  that  fjoke  was  Sir  Walter  Mildmay. 

He  handled  eloquently  the  great  caufcs  the 'Queen  had  to  deal  fcvcrcly 
with  the  S.  Queen,  and  the  importance  of  the  Parliament  thereto,  and 
ber  Majcfty’s  patience  in  forbearing,  her  wifdom  in  being  willing, 
her  natural  and  accuflomablc  clemency  in  being  flow ; and  compared  her 
flacknefs  with  Mr.  Davifon' s haftc,  tho’  he  knew  her  mind  herein  very 
well.  1 hen  he  fliewed,  that  fuch  things  might  not  in  any  wife  he  ex- 
torted from  Princes,  and  that  perfuafions  and  enrreaties  are  the  uttermoft 
that  fubjefls  can  offer ; for  the  Prince’s  Heart  is  in  God’s  hand  to  difpofe 
of.  As  for  the  Council,  ir  is  known  that  no  Prince's  Counfellors  are 
farther  made  privy  to  any  thing,  than  that  it  plcafclh  the  Prince,  and  of- 
tentimes that  is  imparted  to  one  that  is  concealed  from  another  with  great 
caufe;  and  therefore  you  fhould  not  prefume  farther  than  you  had  exprefs 
leave,  much  lefs  to  have  been  an  encouragement  to  the  reft  to  proceed 
therein  upon  your  own  opinion,  howfoever  your  defire  was  for  the  end 
good  and  honeft,  efpecially  feeing  there  hath  not  been  the  like  example. 
So  he  concluded  that  the  puoifliraent  fhould  not  be  in  regard  to  the  man’s 
ability,  but  to  the  quantity  of  the  Crime  committed,  (by  his  judgment) 
ten  thoufand  marks,  and  imprifoninenr  during  her  Majcfty’s  pleafurc. 
To  which  all  after  agreed. 

Vot.  VII. 


2.  Sir  Roger  Man  bode,  Lord  Chief-Baron. 

The  fecond,  Ihewed  at  lame  the  Scoff/  Queen's  perpetual  evil  mind 
to  our  Queen,  to  bereave  her  of  her  Crown  in  her  life-time,  as  her  ufurp- 
ing  the  Arms  and  Stile  of  England  in  pofTeffinn,  when  fhc  was  firft  (ouc 
of  thefhcll)  married  into  France,  her  difleihbling of  it  in  her  Widowhood, 
by  laying  the  fruit  upon  her  late  hufband,  and  yet  then  feeking  to  be 
proclaimed  Heir  apparent  in  the  life  of  her  cldcll  filler,  (For  (he  never  call- 
ed her  dear  filler)  which  was  a dangerous  flep  to  her  purpofe.  After,  in 
her  fccond  marriage,  her  bloodinefs  in  confehting  to  her  hufband’s  mur- 
der, and  upon  that,  flight  and  deprivation  ; her  protection  here  by  our 
Queen  not  only  in  life,  but  in  honour  j yet  her  alTcntiitg  to  the  purpofes 
of  the  Duke  of  Norfolk  ; and  yet  after  that,  tho’  then  our  Queen  would 
not  fuller  her  for  that  to  be  touched,  nor  any  way  dibbled,  as  many 
would  have  had  her,  not  only  agreeing  to  traitorous  plots,  but  alfo  com- 
plotring with  them,  and  therein  going  beyond  them  all,  fo  as  we  could 
never  be  in  quiet,  but  wc  had  a Smervitr,  and  then  ail  Aiders,  then  a 
fbrockmorton,  then  a Parry,  and  now  lately  Abington  and  Babington ; her 
Majefty  at  length  was  forced  to  ufe  a little  feveriry  with  her  accuitomcd 
mercy,  and  one  ounce  of  one  with  ten  of  the  other.  For  even  in  this 
proceeding  againft  her,  fhe  might  have  been  by  the  Statute  of  Eehua’d  III. 
by  a Jury  of  Efquircs  and  Gentlemen,  attainted  and  burned,  aud  her 
blood  corrupt ; yet  her  Majefty  did  chnfc  by  a new  order  to  deal  more 
honourably  with  her.  Then  be  came  to  this  fact  of  Mr.  Davifon  s, 
which  he  amplified  by  the  confidefsttion  of  her  Majefty ’s  mind  in  all  this, 
proceeding  as  the  other  did  before  : the  thing  he  conk  to  he  Mifprifion 
and  Contempt  in  our  Law,  puniihable  by  Fine  and  Imprifonment ; and 
he  faid,  that  Mifprifion  and  Contempt  is  to  do  any  thing  contrary  to, 
or  befides  the  Prince’s  commandment  in  point  of  Juftice,  not  in  other 
things;  as  Juflicesof  Wtjlminjhr  to  lit  out  of  Term,  to  r..ze  Indictments 
or  Records;  and  fo  he  gave  other  examples,  as  in  the  Mtniflers  of  the 
Law,  via..  Sheriffs  to  execute  their  offices,  to  return  Knights  to  the 
Parliament  without  their  Oaths.  So  this  thing  then  being  fo  High  a point 
of  Juftice,  was  not  in  any  refprcl  to  be  done  otherwife  than  her  Majefty ’s 
exprefs  commandment  would  bear,  efpecially  not  with  fuch  haftc,  when 
fhc  exprefsly  declared  her  mind  to  the  contrary;  wherein  Mr.  Davifon 
may  Iccro  by  tills  haftc,  if  her  Majefty  had  any  other  purpofe,  to  have 
prevented  her,  and  God  might  otherwife  have  turned  her  mind  ; for  it  is 
norflrangeto  hear  of  mutation  in  her  Majefty  in  rcfpect  of  this,  as  in  the 
execution  of  the  Duke  of  Norfolk , day  ami  day  was  appoinred,  and  often 
her  Majefty  declared  her  unwillingnefs  and  lothfulnets  to  have  put  him 
to  death,  if  otherwife  the  law  might  have  been  fatisfy’d.  The  command- 
ment to  impart  it  to  Sir  Francis  IValfsngham  in  cfpeciality,  was  an  ex- 
cluding the  reft  in  generality  ; and  farrhc;,  what  lie  told  my  Lord-Trea- 
surer could  not  be  gathered  of  her  -Majefty 's  words,  but  rather  the  con- 
trary ; and  the  inurument  was  not  lb  peremptory  and  irrevocable  as  he 
took  it,  nor  a fufficient  W arrant  for  any  kind  of  proceeding  againft  the  5. 
Queen,  neither  for  the  affociates,  nor  for  any  ocher:  for  the  laft  Statute,  be- 
fidcs  the  condition  and  proclamation,  doth  require  the  Queen’s  direction, 
£ aud. 
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To  reveal  Ice  rets  was  bad : for  her  Majcfty  imparts  not  each  part  of  licrcoun- 
fel  toevefy  Counfcllor;  fo  .hen  his  offence  was  a ilifobedicnce,and  a great 
fault.  He  allcdgeth  in  cxcufe,  I think,  a good  intention,  but  that  cx- 
cul'cch  not  the  fault : for  obedienlia  tji mtlhr  quatnjacrificium.  And  St.  Paul 
laith,  N»n  faemus  malum  ui  in  tit  venial  Inrum.  Therefore,  faid  he,  the  of- 
fence was  gr.  at,  too  dangerous  ; for,  in  luch  a cafe,  one  would  be  twice  ad- 
vifed,  if  he  were  either  honeft  or  wife.  Laftof  all,  he  concluded  he  agreed 
with  the  puaiflnnent  aflcfied,  and  fo  ended  his  formon. 

Then  fpake  the  Arclibifluip  of  Canterbury,  That  the  matter  had  been 
opened  j fii  ll,  concerning  the  doings  of  the  Scetiijb  Queen,  whom  he  thought, 
living  and  dead,  was  onlained  to  difturb  and  trouble  the  (fate  of  England. 
Then  concerning  Mr. offcnee.  Albeit,  laid  he,  that  which  isdonc 
could  be  wtfhcd  to  be  other  wife  done,  yet  none  1 hopccould  wiih  it  undone ; 
whatfocvci  hedtd,  in  my  opinion,  faid  he,  he  did  it  in  the  luperabumlant 
zeal  of  Religion  unto  IrerMajcfty,  and  love  to  the  Commonwealth.  Thcfe 
be  great  arguments,  faid  he,  and  yet  no  cxcufe:  for  modus  non faitum  ejficit 
culpam ; altho’  the  adl  were  good,  yet  can  1 not  cxcufe  him  in  the  circum- 
ftancc,  howbeit,  faij  he,  the  mercy  in  the  Prince  in  deferring  it  was  fevere ; 
for  there  is  a fevere  mercy,  as  well  as  a merciful  feverity  : for  it  is  written. 
He  few  ( )g  the  king  of  Bafan  .for  bis  mercy  enduretb  for  ever.  Y et,  faid  he, 
mercy  in  a Prince  is  nut  to  be  reftrained;  and  therefore,  bccaufc  the  ex- 
ample maybe  dangerous  hereafter,  that  Counfellors  may  prefume  to  do 
without  the  commandment  of  the  Prince,  which  is  a mifehief  mote  into- 
lerable than  an  inconvenicncy;  therefore  1 agree  to  that  puniflnncnt  which 
is  before  agreed. 

Lall  of  all  fpake  Wraye,  Chief  Jullicc,  who  Qicwcd  the  Caufe,  and  faid 
farther.  That  to  every  Contempt  a commandment  was  not  ncccffary,  which 
in  my  opinion  was  needful  to  be  proved;  for,  faid  he,  the  Bifhopof  Win- 
chejltr  came  to  the  Parliament,  and  afterwards  departed  without  licence,  and 
therefore  had  a grievous  Fine  fet  upon  him.  Myfelf,  faid  he,  am  a Juflicc 
of  the  King’s  Bench  ; in  the  Term  we  hear  of  matters  of  Treafon,  by 
the  rcafon  of  our  office ; and  out  of  the  Term,  by  Commiffion  o(  Oyer  and 
Terminer  afiociate  witli  others  : if,  faid  he,  a Commiffion  fliould  t:c  direct- 
ed unto  me  and  others  of  Oyer  and  Terminer  fora  matter  of  Treafon,  and 
we  fliould  arraign  tbc  Pcrfon,  and  adjudge  him  to  die,  yet  would  1 not 


put  him  to  execution  ; and  yet  the  Commiffion  is  to  hear  and  determine. 
Surely,  I think  you  meant  well,  and  it  was  bonum,  but  not  bene.  I’inally,  he 
agreed  the  punifliment  fliould  be  as  it  was  fo  il  of  all  allcllcd.  But  farther, 
laid  he,  I muft  tell  you,  thac  forfomuch  as  the  fault  is  yours,  it  declares  her 
Majefly's  fuiccmy,  and  not  privity  in  this  action,  and  that  flu-  is  offended 
therewithal.  Farther,  my  Lords,  I mullfignify  unto  you  from  hcrMajefty, 
that  forafmuch  as  the  Lords  of  the  Council  were  abufeti  b,v  Mr.  Davifon' s 
relation,  in  telling  them  flic  was  plcafcd,  and  that  which  they  did  was  for 
her  fafety,  upon  his  wrong  information,  the  Lords  be  forrowful  bccaufc 
they  were  abul’ed  by  him  ; therefore  her  Majcfty  imputeth  no  fault  to  any 
of  the  Counfellors,  but  only  to  him ; and  the  reft  fhe  doth  dilhurthen  of 
all  blame. 

This  faid ; Mr.  Davifon  craved  leave  to  demand  one  quefticn,  and  make 
one  petition. 

For  your  queftion,  faid  Wraye,  1 think  it  was  never  the  order  in  this 
Court,  after  the  matter  is  heard  judicially,  to  anfwer  any  queftion,  (which 
Sir  Walter  Mildmay  affirmed ;)  but  for  your  petition  you  may  fpeak. 

Truly,  my  Lords,  faid  Davifon,  my  queftion  fliall  be  fuch  as  in  your 
own  conscience  lhalJ  feem  reafonablc. 

Whereat  they  neither  gave  him  leave  nor  denied  him. 

Whereupon  Davifon  faid.  If  this  Warrant,  being  figned  and  foaled,  and 
left  with  me,  and  wanting  nothing  but  execution,  it  fhould  have  fortun- 
ed her  Majeftv  fliould  have  mifearried,  whether  then — 

Nay,  fan]  Wraye  and  Mildmay,  now  you  enter  into  that  which  is  dif- 
c lifted  already  : yea,  faid  Alanw.ad,  that  queftion  was  moved  by  my  Lord 
Gray. 

Well  then,  faid  Davifon , I will  not  ftek  for  prefont  enlargement  of  my 
liberty,  nor  rcleafo  of  my  imprifonment,  altho'  my  body  be  not  well  able 
to  endure  it ; only  let  your  Honours  clear  me,  I bcfocch  you,  of  all  blemiftj 
of  dilhoncfty,  anil  be  mediators  forme,  that  1 remain  not  in  her  Majofty’s 
disfavour  anddifgracc:  for  1 protcll  I fliall  be  contented  with  any  condi- 
tion and  ftate  of  life  whatfoever,  if  I may  have  her  Majeily’s  favour. 

Whcrcunto  the  Lords  univerfally  anfwcred,  he  fpake  like  a good  fub- 
jeift.  And  fo  the  Court  arofe  *. 


and  that  muft  lie  either  general,  that  all  men  may  do  it,  which  is  not  here 

Granted;  or  particular,  who,  or  by  what  means  : neither  is  there  here  any 
uch,  especially  her  Majcfty  having  no  knowledge  of  the  thing  done. 
Further,  flic  was  the  Queen's  prifoncr,  and  therefore  no  man  might  pre- 
tend to  take  her  away,  or  deliver  her  without  fpccial  privity  from  the 
Queen : and  laftiy,  he  (hewed,  that  the  good  intent  was  no  warrant  to 
tranfgrcls  duty;  whereof  he  put  a cafe  or  two,  as  where  Judgment  of 
death  is  given  againll  one,  and  the  Sheriff,  for  that  he  is  a notorious 
thief  or  traytor,  will  hang  him  prcfcntly,  before  the  Juftice  depart  out 
of  town. 

3.  Lord  Andtrfon. 

He  noted  a difference  in  law  between  Mifprifion  and  Contempt,  that 
one  was  larger  than  the  other,  and  both  in  point  of  Juftice,  and  might  be 
when  the  Warrant  of  a Juftice,  or  a Commiffioncr’s  Letter  in  fuch  mat- 
ters is  not  dirciftlv  and  llraitly  obforved  ; and  urged,  that  a Secretary  fliould 
be  focret,  and  that  it  was  his  duty  to  have  an  exprefs  commandment. 

4.  Sir  Giber!  Gerrard , Matter  of  the  Rolls. 

He  handled  the  fame  matter  that  before  is  fpoken  by  others,  but  fome- 
what  otherwife. 

5.  Sir  James  A-Croft. 

He  (hewed  his  mind  indifferently,  with  proteftations  of  his  good-will 
and  good-opinion  of  the  man  ; that  it  was  a rare  example,  and  commit- 
ted, as  he  thought,  for  want  of  experience  more  than  for  want  of  duty. 

6.  Lord  Lumley. 

He  was  fomewhat  fliarp.  Such  Commiffions  of  execution  are  font  to 
Sheriffs;  you,  no  Sheriff,  ought  to  be  very  particular  for  fuch  great  per- 
fonagts  ; you  had  no  more  Commiffion  than  I,  idc.  and  of  likelihood  you 
have  hereby  prevented  other  good  purpofos,  which  God  might  have  put 
into  her  M.  jetty’s  Mind,  and  herein  you  have  foduced  fo  many  grave 
Counfellors,  idc.  If  you  were  my  brother,  I would  think  ten  times  fo 
much  to  be  little  enough,  lAc. 

7.  Lord  Gray. 

He  propofod  very  vehemently  the  great  exigence  the  good  Gentleman 
was  in  at  that  time  : My  good  Lords,  confider,  quoth  he,  and  call  to  mind 
in  what  cafe  we  were  daily,  there  came  advertifoment  of  forces  come  and 
arrived  in  Ireland , in  Waits,  adverti foments  from  abroad,  from  our  Pro- 
vinces at  home,  even  within  fifteen  miles  of  this  City,  of  rittng,  firing, 
breaking  up  holders,  yea  of  the  dcttru&ion  of  her  Majefly’s  Royal  Pcrfon  : 
if  otherwife  than  well  had  come  to  her  Majefly’s  Royal  Pcrfon,  which  of  us 
would  not  have  run  to  him,  and  torn  him  with  our  hands  ? My  Lords,  why 
fliould  Davifon  be  more  zealous  and  forward  for  his  Prince  than  we?  After 
he  repl ycd  to  that  of  my  Lord  Chief  Baron,  that  the  telling  of  Sir  Francis 
Wulfmgham  did  not  exclude  the  reft,  as  he  proved,  but  rather  implied  and 
preiuppofod  that  the  reft  (hould  know  it : for  without  this  efpecial  informa- 
tion, he  being  fick  in  his  houfo,  and  fo  abfont  from  the  Court,  could  not  in 
any  due  time  have  knowledge  of  it.  After  he  agreed  to  the  Punifliment, 
but  wifti’d  that  her  Majcfty  fliould  have  compaffion  on  him  to  encourage 
others  that  were  zealous  to  deforve  well  of  her  and  the  State,  and  fo  he 
ended.  Vulgique  fecutum  ultima  murmur  eral. 


8.  Earl  of  Lincoln  faid  little  to  the  purpofo. 

9.  Earl  of  Cumberland  was  very  (hort. 

10.  Earl  of  Wo< cejler  was  (hort,  and  as  before. 

11.  ArchhiftiopoflVit  dilcourfod  theologically  of  the  ncccffity  and  wor- 
thinefs  ol  the  virtueofObedicr.ee,  even  ttridtly  to  Princes  in  all  things:  and 
that  afa  faciendum  malum  ut  inde  venial  bonum,  adding  the  difference  be- 
tween bonum  ami  bene , (as  before  my  Lord  Chief-J uftice  of  jttjium  and  jujle, 
which  1 forgot  afore  to  relate)  and  good  intents  do  not  make  the  fat ft  ex- 
cufable,  and  that  he  ought  to  have  a direS,  exprefs,  and  iterated  command ; 
whereto  hccitedaRuleoutofCivil  Law,  (wherein he  faid  he  was  fo  found 
and  convcrfant)  to  this  purpofo.  If  the  Prince  commanded  aliquid  magnum 
de  libera , tenta  fs  perfi/hit,  Id  babe  fecundam  jujfonem  : he  concluded,  he  did 
agree  to  the  punilhmcnt.  but  was  forry  that  Mr.  Davifon , of  whom  he  had 
heard  fo  well,  (hould  fall  into  this  caufc,  he  could  not  help  it ; a wifcr  man 
might  have  been  ltd  with  zeal,  and  none  of  us  would  have  it  undone. 

12.  Archbifliopof  Canterbury,  having  faid  firft  fomewhat  of  her  who 
troubled  us  all  both  alive  and  dead,  and  theologically  of  mifericordia  puni- 
ens,  as  out  of  the  Pfalm,  where  God  plagueth  the  enemy  of  his  Church, 
for  his  mercy  endureth  for  ever ; for  this  prefent  matter,  he  faid,  non  fac- 
tum fed  modus  was  in  queflion,  a thing  done,  as  he  thought,  unfoignedljr 
of  zeal,  and  that  which  might  have  been  better  done  in  conlidcration  of 
her  Majcfty’s  purpofo  to  forbear  her  death,  which  could  not  be  unknown 
to  Mr.  Davifon ; for  fuch  things  are  by  no  means  to  be  wretted  from 
Princes,  God  will  extraordinarily  move  their  hearts,  and  when  it  fliall  be 
mod  for  his  glory.  This  example,  he  faid,  might  be  dangerous  and  in- 
convenient hereafter;  and  therefore  he  concluded  it  rather  a mifehief  than 
an  inconvenience,  and  fo  agreed  to  the  punifliment. 

13.  Wraye,  Lord  Chief-J  uftice.  He,  as  Chief,  concluded  ihc  matter, 
and  pronounced  Judgement  judicially  upon  the  grounds  alledgcd  before 
of  others,  which  he  enforced,  id c.  And  after,  as  from  her  Majeftv,  fpake 
fomewhat  to  juftify  her  proceedings  in  all  thefe  matters,  and  to  declare 
that  (he  did  not  for  this  impure  any  fault  to  her  Council,  for  diat  they 
were  milled  by  this  man’s  undue  fuggeftions. 

Mr.  Davifon  fubmitted  himfelf  to  the  Judgement  of  the  Queen’s  mercy, 
and  rcquelled  that  he  might  propofo  a queftion,  which  he  took  upon  his 
credit  to  be  fuch  as  they  would  nut  di (like,  and  therefore  he  had  leave;  and 
a requeft.  His  queftion  was.  If  this  being  in  my  hands,  her  Majeftv  had 
mifearried,  what  thuulii  have  become  of  me?  To  this.  Sir  Walter  mild- 
may  and  my  Lord  Chief-Baron  anlwered,  that  my  Lord  Gray  had  moved 
it  already.  His  requeft  was  not  for  mitigation  of  his  fine,  nor  for  enlarge- 
ment of  prifon,  altho"  he  could  never  in  all  his  life  worle  bear  it  than  now ; 
much  lefs  for  his  former  eftate  : but  only  that  he  might,  with  her  Ma- 
jefty's  favour,  enjoy  any  condition  whatfoever,  requeuing  them  to  be  in- 
terceffors  for  this.  Nothing  to  this  was  faid,  but  they  arofe  and  departed. 

‘ Thefe  I am  fare  are  the  principal  matters  by  any  of  them  uttered,  fo 
4 for  as  by  mylclf,  or  by  my  conference  I could  recall  to  mind.’ 

Ex  Autographs  Guliclmi  Nutti,  qui  oculalus  tejlis  adfuil. 


- - : -----  .....  ..... of  her  deferring  it  fo  long,  namely,  left  (lie  might  fccm  to  have  been violently  or  raalicioullv 

UraiiTi  thereto ; whereas  in  the  mean  time  ihe  was  urn  Ignorant  how  nectflhry  it  was : moreover,  Ihe  blamed  PavJet  and  Drury,  that  lliey  had  not  e.ifed  her  of  this  care. 

. ^ I J t"at  Itr-lfire/jam  v ould  feel  Uicir  pulfcg  touching  this  matter.  The  next  day  arter  it  wai  under  the  Great-Seal,  Use  commanded  mt,  by  Kiiltgreox,  that  it  Ihould 
not  be  done : and  when  I had  informed  her  that  it  was  done  already,  (he  found  fault  with  fuch  great  halfe  ; teiliog  me,  that  in  the  judgment  of  feme  wife  men,  another  courfc 
might  be  taken.  I anfwcred,  that  that  courfc  was  always  belt  and  fafeft  which  was  nvoff  juft.  But  fearing  left  flic  would  lav  the  fault  upon  me,  (as  Ihe  had  laid  the  put- 
ting of  the  Duke  or  Xerfilb  to  death  upon  the  Lord  Burleigh)  l acquainted  Ballon,  with  the  whole  matter,  prvtvfting  that  I wonld  not  plunge  myfelf  any  deeper  in  fo 
great  a buhnelt.  He  prcfcntly  imparted  it  to  the  Lord  Burleigh,  and  the  Lord  Burleigh  to  the  reft  of  the  Council,  who  all  contented  to  base  the  execution  hnftcned,  and 
erery  one  ot  them  vowed  to  bear  an  equal  (hare  in  the  blame,  and  font  Beale  away  with  the  Warrant  and  Otters.  The  third  day  after,  when  by  a dream  ftie  was  told  of 
the  Qiteen  of  Scon’  death,  1 perceived  that  flic  wavered  in  her  refolution,  I olkcd  her,  whether  Ihc  had  changed  her  mind:  She  anfwcred.  No : but  another  courfc,  laid 
ihe,  might  have  been  devifed.  And  withal  ihe  alked  me,  whether  I had  received  any  anfwer  from  Pallet  ? Whole  Letter  when  I had  flic  wed  her,  wherein  be  folly  re- 
tuied  to  undertake  that  which  Hood  not  with  honour  and  juftice ; Ihc  vaaing  angry,  accufcd  him  and  other*  (who  bad  bound  thcmfelvet  by  the  Afibdation)  of  pcijury 
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5.  The  Arraignment  of  Sir  R.  Knightly,  &c. 
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a«6  breach  of  their  vow,  as  thofc  that  had  proniifcd  great  matter*  for  their  Prince's  fatty.  but  would  perform  notliiug ; yet  there  are,  (aid  ihe.  who  will  do  it  tor  my  fate. 

• 1 fliewed  her  Hour  djlhuiiaurable  and  iiiijufl  a tiling  this  would  be ; and  withal  into  how  great  danger  flic  would  lu-iiig  Panvks  and  Drury  by  it : for  if  (he  approved  the  f.ufi, 
,hc  would  draw  upon  hcrfelf  both  danger  and  dilhonour,  uot  without  ccnfttrc  of  injuflicc;  and  if  ihe  difillowcd  it,  lhe  would  utterly  undo  men  of  great  deftn,  and  their 
« hole  noitcri; y.  And  afterwards  Ole  gave  me  a light  check  the  time  day  that  the  Queen  of  Stoll  vras  t xecuted,  becaufc  (lie  was  not  yet  pul  to  death.  Camden  » A7A-.  in 
gttsufi*  Hift.  of  Bngjattd,  vnl.il.  p.  jtS. 

fmbuirn,  in  his  Life  of  Jfary  Queen  of  .trots,  p.  : 69  (aya,  Queen  El-zabrtb  fent  orders  to  Pawlrt,  on  whofe  obedience  (lie  could  reckon  with  certainty,  for  committing 
of  anv  u'l  of  hirhari  ty  to  make  away  with  his  prifoocr,  the  Queen  of  Statu  and  p.  :jo,  *71  and  j;s,  inferU  a Letter  from  lFalfiogbam  mid  Dav'fon  I, her  two  Secretary) 
to  Sir .(«•  « I'aevles,  with  liis  anfwcr,  which  were  found  among  Sir  Amjtu Pawtefi  Papers ; a copy  of  which,  tranferibed  from  tiie  originals,  were  feat  to  Dr.  hhakenaie,  by 
Vjr.  John  Uhj,  of  Cbrifl-Qsurcb  College,  Oxford. 

The  Letter  turtle  to  Sir  Amiss  Pawlrt  and  Sir  Drew  Drury. 

• a FTER  our  hearty  commendations,  we  find  by  a Speech  lately  made  hy  her  Majeliy,  That  (lie  doth  note  in  you  both  a lack  of  that  care  and  veal  for  her  fcrrice,  that 
' • the  looketh  (br  at  your  hands,  in  that  you  have  not  in  ail  this  time  (of  yourfeives  without  other  provocation)  found  out  fume  way  to  Ihorteu  the  life  of  the  Suit 

t Queen,  cotdidering  the  great  peril  Ihe  is  hourly  fubjccl  to,  fo  long  as  the  faid  Queen  Ihould  live  ; wherein,  bclidcs  2 kind  of  lack  of  love  towards  her,  (lie  wonders  greatly 
< t|,at  you  have  not  that  care  of  your  own  particular  fafeties,  or  rather  the  prefervation  of  Religion,  and  the  plihlick  good  and  profperity  of  your  Countries  that  rcaibn  and 
■ policy  commandcth  ; cfpceiatly,  having  fo  good  a warrant  and  ground  for  the  fatisfaftion  of  your  eonfcicuces  toward  God,  and  the  difeliarge  of  your  credit  ami  reputa- 

• tiDii  towards  the  world  as  the  oath  of  aflbciation,  which  you  both  have  fo  folemnty  taken  and  vowed  ; efpecially  the  matter  wherewith  (he  ftandeth  charged,  being  to 

• clearly  and  manifelUy  proved  againR  her  : and  therefore  (he  taketh  it  mod  unkindly,  that  men  profefling  that  love  towards  her  that  you  do,  Ihould  in  a kind  of  fait  for 

• lack  of.the  dilcharge  of  your  duties,  call  the  burden  upon  her,  knowing,  at  you  do,  her  indifpoEtion  to  died  blood  ; efpecially,  of  one  of  that  fex  and  quality,  and  fo  near  to 

• her  in  blood  as  the  faid  Queen  is.  Thefc  refpe&s,  wc  find,  do  greatly  trouble  her  Majeliy  ; who,  we  adore  you,  hath  fundry  times  protclled,  that  if  the  regard  of  the 

• danger  of  her  good  fubjcifts.  and  faithful  fervAnUddid  not  more  move  her  than  her  own  peril,  (he  would  never  he  drawn  to  aflcnt  to  the  iheddlng  of  her  blood.  We  thought 
« it  meet  to  acquaint  you  with  thefc  fpecches  lately  pafled  from  her  Majeliy,  referring  the  fame  to  your  good  judgments  : And  fo  we  commit  you  to  the  protection  of  the 
‘ Almighty. 

London,  February  the  ift,  1586.  Ttur  mqft  affurtd  Friends,  Fra.  Walfmghaxn,  Will.  Davifon. 

Directed  thnss 

To  the  Right  Honourable  Sir  Amine  Pawlrt,  Knight,  one  of  his  Majefty's  Privy-Council. 

This  Letter  was  received  at  Fotbringaj,  the  sd  of  February,  at  five  in  the  afternoon  ; and  in  another  Letter  from  Mr.  Davifon,  oFthc  id  of  February,  to  Sir  Amias,  he  fays, 
I fray  you  let  both  tbit  and  Ur  itulofed  be  committed  to  Ibr  fire,  which  mtajurr  Jball  be  lUnuift  met  to  your  itnfv.tr,  afterit  bath  been  rammumcated  to  ber  Muiejly  for  her  faliifaShn. 
And  in  a PoRfcript  of  another  Letter  from  Mr.  Davifon  to  him,  dated  the  jd  of  February,  i4B6,  he  lays,  / minuted  you  in  mj  lafl  Letters,  to  burn  both  the  Letters  frnt  you  for 
the  argument' s fabe ; which  by  your  anftuer  to  Mr.  Srcretary  ( which  I have  fern)  appearetb  not  to  be  done  ; I fray  you  let  meiutreal  to  mate  Her  t ticks  of  the  one  and  the  other,  1st 
mean  to  aft  jours  after  her  MajeJij  hath  fern  it.  And  in  the  end  of  the  PoRfcript,  l pray  you  let  me  know  what  you  have  done  with  my  Letters  becaufc  they  on  not  to  be  kept, 
that  I usy  fclajf  her  MajeJij  therein,  who  might  olherwife  take  offence  thereat  ; and  if  you  treat  this  Pofifcript  in  the  fame  kind,  1 Jball  care  not  a cobit.  but  it  feems  none  of 
them  obfcrved  this } for  amouglt  the  lame  papers,  is  the  following  Letter  to  Sir  Fruneis  Waifingbam. 

•Sir, 

. T^OtJR  T.ctter*  of  yefterday  coming  to  my  hands  this  preftmt  day,  at  5 p.  m.  I would  not  fail,  according  to  your  direction,  to  return  my  anfwer  with  all  pofHlile 
I fpeed  ; which  l tliall  deliver  unto  you  with  great  grief  and  bittemefs  of  mind,  in  that  ] am  fo  unhappy,  as  living  to  fee  this  unhappy  day.  in  which  1 am  required  by 

• Direction  from  ray  moil  gracious  Sovereign,  to  do  an  ad  which  God  and  the  law  forbiddeth.  My  Goods  and  Life  arc  at  her  MajcOy's  difpolitiun,  an.l  I tin  ready  to  lole 
‘ the  next  morrow,  if  it  (hall  plcafc  her ; acknowledging,  that  ( do  hold  them  as  of  her  met  rand  moft  gracious  favour,  and  do  not  dcfign  to  enjoy  their,  but  with  her  Higii- 
4 nefs's  good,  liking  : but  God  forbid  1 (liould  make  fo  foul  a Ihipwrcck  of  my  confidence,  or  leave  fo  great  a blot  on  my  poor  poRcrity,  and  ibed  blood  without  law  or  war- 
‘ rani;  trolling,  that  her  Majeliy,  of  her  accnftomed  clemency,  and  the  rather  by  your  good  mediation,  will  take  this  toy  anfwcr  in  good  part,  as  proceeding  from  one 

• who  never  will  be  inferior  to  any  Chriltinu  Subjcd,  living  in  honour,  love  and  obedience  towards  his  Sovereign ; jnd  thus  I commit  you  to  the  mercy  of  the  Almighty, 

From  Folberingay,  the  ad  of  February,  15*6.  Tour  mofl  offered  poor  Friend,  A.  Pavvcet. 

P.  S.  Your  Letters  coming  in  the  plural  number,  fcem  to  be  meant  to  Sir  Drew  Drury,  ns  tomyfclf;  and  yet  becaufc  he  is  not  named  in  them,  neither  the  Letter  direded 

unto  him;  he  forhearetb  to  moke  any  particular  anfwcr,  but  lublcriheth  in  heart  to  my  opinion.  D.  Drury. 


V.  The  Arraignment  of  Sir  Richard  Knightly,  and  others,  in  the  Star-Chamber,  for  maintaining 
/editions  Per  fins , Books,  and  Libels',  Feb.  31,  1588.  31  Eliz.  * 


ON  Friday  the  13th  of  February,  were  brought  as  prifoners  to  the 
Bar,  before  the  Lords  in  the  High-Court  of  Star-Chamber,  Sir 

Richard  Knightly,  Mr.  Halts , Sir Wickjlont  t,  and  his  wife, 

whofe  offences  hereafter  follow.  And  firft,  Mr.  Attorney-General  Pop- 
ham  began,  That  the  profperous  and  happy  ftatc  of  her  Majefty  was  not 
unknown  unto  them  all  that  were  prefent,  and  fo  dilated  thereon,  (Ac.  un- 
til two  enemies  had  chofcn  to  difturh  this  quictncfs,  viz.  the  Papifts 
abroad,  who  by  foreign  arms,  csV.  and  the  fedit  ious  Sc&arics  at  home, where- 
of there  arc  leud  people ; next  the  Brownijh  and  their  Fellows  : but  Juf- 
ticc  had  been  done  on  thefe  men,  and  the  law  executed.  But  there  is  an- 
other fort  of  fc£tary,  that  arc  of  no  fettled  ftate,  but  feck  ro  transform 
and  fubvert  all.  Thefe  men  would  have  ....  Government  in  every  fe- 
vcral  Congregation,  feverally  in  each  Province,  in  every  Diocefs,  yea,  in 
every  Pariih ; whereupon  would  enfue  more  mifehief  than  any  man  by 
tongue  can  utter  : they  themfelves  cannot  agree  among  themfeives,  but 
are  full  of  envy  and  emulation ; for  what  greater  emulation  than  to  fall 
to  contention,  and  from  contention  proceed  to  violence  ? But  they  flay  not 
here,  nor  contented  with  railing  againft  the  Church  and  the  State  thereof, 
but  proceed  to  Court  and  the  Common-Weal,  that  all  things  might  con- 
tribute to  preferve  unity  among  the  Brethren  j no  law,  no  order  left,  all 
propriety  of  things  taken  away  and  confounded. 

But  of  what  fort  of  People  are  thefe  Sectaries  ? Of  the  very  vileft  and 
balcft  fort,  and  thefe  muft  make  confufion  of  all  State,  and  fo  advance 
themfelves  in  their  Congregations,  this  their  courfe  and  this  their  pur- 
pofe ; fo  the  heel  Ihould  govern  the  head,  and  not  the  head  the  heel,  if  thefe 
men  be  allowed.  Her  Majefty,  in  her  great  wifdom  duly  confidcred  the 
great  danger  of  thefe  incouvenicncies,  took  order  that  no  pamphlets  or 
treatifes  fliould  be  put  in  print,  but  fuch  as  Ihould  be  firft  feen  and  allow- 
ed ; and  farther,  left  that  were  not  fufficicnt,  flic  ordained  that  no  printing 
fliould  be  ufed  any  where  but  in  London,  Oxford , and  Cambridge.  Not- 
withfta tiding,  all  this  ferved  not,  but  thev  would  print  in  corners,  and 
fpread  abroad  things  imprinted ; wherefore  her  Majefty  fet  forth  a proclama- 
tion in  Anna  25.  that  all  Brownijh  books,  and  fuch  other  feditious  books 
Ihould  be  fuppreffed  and  burnt.  Afterwards,  when  their  new,  feditious,  and 
infamous  Libels  were  fpread  abroad,  her  Majefty  in  February  laft  fet 
forth  another  Proclamation,  that  all  her  Subjc&s  might  take  warning : but 
becaufc  no  reformation  is  had,  fhc  now  holds  it  neceffary  to  proceed  in 
juftice  : And  therefore  thefe  men,  now  prifoners  at  the  Bar,  but  anfwcr  to 
their  offences,  and  receive  according  to  their  demerits  : and  firft  for  their 
faults.  Sir  Richard  Knightly  being  a great  man  in  his  country,  a Deputy- 
Lieutenant,  who  had  the  government  thereof,  a feditious  and  leud  rebel 
came  unto  him  to  have  place  and  entertainment  with  him,  and  there  Sir 
Richard  received  him  to  print ; Sit  Richard  doth  confefs  that  Penry  told 
him  he  would  fet  forth  fuch  a I.kc  book  as  he  had  before-time  fet  forth  for 
the  Government  of  IValet.  That  book  contains  fedition  and  flander  moft 
opprobrious;  and  yet  Sir  Richard  was  contented  fuch  a like  book  fliould 
be  printed. 

But  farther,  SirRfti’Wfent  his  man  a ring  fora;tokcn  to  receive  the  prefs 
into  his  houfe,  who  did  fo,  and  there  they  printed  The  Epitome,  IValgrave 
himfelf  being  the  printer  ; this  is  a moft  feditious  and  libellous  pamphlet, 
fit  for  a vice  in  a play,  and  no  other : but  then  the  Parfon  of  the  Pariih 
having  found  out  the  printing,  told  Sir  Richard  that  it  was  very  dange- 
rous ; whereupon  Sir  Richard  caufed  him  to  take  it  down  ; but  neither 
difliked  nor  difeovered  it,  but  kept  it  fecrct,  and  read  the  books  himfelf. 
Again,  when  it  was  told  him  that  his  houfe  would  be  fcarchcd  for  the 
Prefs,  he  faid  he  would  courfe  them  that  would  come  to  fearch  his  houfe  ; 
hefide,  at  his  recommendation  IValgrave  was  commended  unto  Mr.  Hates , 
and  there  had  entertainment,  and  there  The  Supplication  to  the  Parliament 
• Copied  from  a 'MS.  in  Caiuj  College,  Cambridge,  Ciafs  1 


was  primed  by  IValgrave,  and  publifhed  by  Newman,  Sir  Richard's  man  ; 
and  another  book,  viz.  Have  you  any  IVorkfor  the  Cooper  ? was  there  print- 
ed likewife.  Therein  the  Sectaries  themfelves  confefs,  that  inconveni- 
ence would  enfue  of  this  Government  which  they  fo  fought  to  cftablifh  • 
but  yet  it  mull  be  brought  in,  becaufc  they  were  fo  determined.  And 
from  Mr.  Hales’s  houfe  in  Coventry,  thefe  books  and  this  prefs  muft  be 

conveyed  to  Sir IVickJlone' s,  where  Murtyn  fenior , and  Martyn  junior 

were  both  printed;  wherein  thefe  libellers  fay,  that  all  laws  that  any  way 
impugn  this  doctrine  of  theirs  are  not  to  be  obeyed  in  anycaufe  : then  if 
this  be  fuffered,  confufion  and  diforder  muft  needs  enfue.  But  farther 
in  thefe  books  they  affirm  that  the  time  doth  offer  them  a great  opportu- 
nity, as  though  all  things  would  be  fuffered  in  this  fo  troublcfomca  time, 

rather  than  they  fliould  any  way  be  difquietcd.  And  for  Sir . Iftck- 

Jione,  albeit  he  knew  the  prefs  was  in  his  houfe,  yet  he  kept  fecrct,  and 
would  never  difeover  it,  but  came  many  times,  and  did  vifit  there  at  the 
Prefs  ; and  his  wife,  by  whofe  procurement  and  pcrfuafions  with  her 
hutband,  they  were  firft  received  into  his  houfe,  did  often  relieve  them 
with  meat  and  drink,  and  gave  them  money  in  their  purfes.  This  is  the 
fubftance  and  fumof  their  offence,  which  if  they  will  deny,  unconteftablo 
and  manifeft  proofs  (hall  be  produced  againft  them.  And  fo  he  concluded. 

Hereupon  Sir  Richard  Knightly  began  to  anfwcr,  and  moft  humbly  bc- 
fouglu  their  Lordfliips  to  conlider  of  his  Ample  wit,  and  weak  capacity, 
not  able  to  fpeak  in  fuch  a place,  and  before  fo  honourable  an  Affeinbly  ; 
and  faid,  that  thefe  miftiaps  which  were  now  fo  aggravated  againft  them, 
were  a punilhtnent  impofed  bv  God,  to  put  him  in  mind  of  other  his  grie- 
vous crimes  committed  againft  the  Majeliy  of  the  Moft  Higheft.  He  .af- 
firmed conftantly  that  he  was  no  Senary,  but  of  that  religion^  that  (elf-tamo 
Religion,  which  he  hoped  all  they  which  were  then  prefent  were  of,  and 
fo  he  trufted  were  all  other  her  Majefty’s  loving  Subjects.  And  if  he 
fliould  fpeak  any  thing  arnifs,  he  dclired  them  not  to  impute  it  to  his  ill 
difpofition,  but  to  his  wants,  which  were  many,  and  the  more,  by  reafon, 
of  his  late  imprifonment : and  faid,  he  was  rifftit  glad  that  their  Honours 
were  ordained  by  God,  and  appointed  by  her  Majefty  to  be  his  Judges,  at 
whole  hands  he  was  fore  to  receive  nothing  butjufliec:  wherefore  he 
befougbt  them  to  be  an  intcrcellbr  and  mediator  to  her  Majefty  in  his 
behalf,  againft  whom,  for  any  offence  committed,  or  againll  the  State 
to  his  knowledge,  he  was  3s  clear  as  any  prefent,  and  as  good  a 
Subject  as  ever  came  to  that  Bar.  He  utterly  disclaimed  the  "books 
and  denied  to  have  any  familiarity  to  his  knowledge  with  thnfe  that  were 
the  writers  of  them  ; and  (hewed  that  the  prefs  was  brought  into  his  houfe 
upon  this  reafon  : There  was  a book  that  before-time  W3s  printed  in  Ox- 
ford, which  to  his  knowledge  was  never  called  in  ; this  book  was  written 
by  one  Mr.  Penry , who  requefted  Sir  Richard  that  this  book  might  be 
printed  again  in  his  houfe,  and  in  refpeift  of  the  want  of  learning, 
which  he  knew  to  be  in  the  Miniflry,  he  did  the  rather  incline  an  ear  un- 
to. For  although  he  muft  needs  confefs  there  were  in  the  Miniftry 
feme  good,  yet  to  his  thinking,  for  one  good,  there  were  forty  bad  , yea, 
fo  bad,  as  he  thought  them  not  worthy  to  fweep  the  Church  ; and  there- 
fore his  zeal  for  the  furtherance  of  God's  Glory  caufed  him  to  allow  of 
this  book.  This,  as  he  faid,  was  about  St.  'James  tide  was  twelve-month 
and  he  had  heard  nothing  thereof  again  until  AH-  ha: law- tide  following  ; and 
faid,  that  the  prefs  was  neverln  hisovyn  houfe,  but  in  a houfe  at  the  far- 
ther end  of  the  town.  And  he  faid,  at  ChriJImas  following  IValgrave 
came  to  him  and  defired  the  prefs,  and  faid  that  Mr  Cartwright  had 
wrote  a book  againft  the  Jefoits,  which  he  hoped  to  prim.  This  is  the 
truth,  faith  he. 

He  wrote  to  Mr.  Hales  to  defend  a houfe  for  a poor  man : all  this 
was  done  before  the  Proclamation,  fincc  which  time  he  never  meddled 
, 1090.  8.  p.  »c4.  + Neale’s  Hift.  of  Puritans,  Vol.  I,  p jo-. 
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tli.-rcin,  as  he  f.tiJ  ; for  my  Lord  Chancellor  moft  honourably  gave 
him  warning  to  Louie  unto  that,  which  he  hath  accomplifeed  like  a , 
cooJ  Subject  to  he i Majefty,  to  whom  he  confcffeth  himfcli  moft  bound-  I 
cn,  as  lie  thinketh  all  the  world  is  bclide;  and  now  hath  learned  of  Da- 
hut  lomircti  as  to  touch  the  hern  of  the  Lord’s  Anointed.  He  hopeth  \ 
Hr  r M, -jiffy  will  like  wile  forgive  him,  as  {be  hath  forgiven  greater  of-  | 
fences : Arid  bcfounht  them  all  to  be  good  unto  him,  and  he  for  his  part 
would  fay  with  Mo/et  and  Pout,  that  he  would  rather  defirc  to  be  wiped 
out  of  the  book  u!  life;  than  not  perform  his  duty  to  her  Majefty.  And  j 
fo  he  concluded. 

Mr.  Hales  began,  That  albeit  it  were  a great  grief  unto  him  to  be  con- 
vented  before  their  Lordlhips,  yet  in  this  he  joyed  that  they  were  his 
judges,  that  were  the  Governors  and  Judges  of  the  Land,  which  could  and  1 
would  do  him  nothing  clfe  bur  juftice;  he  confefled  the  blefling  of  God  to 
he  exceeding  great  unto  the  Commonwealth  for  placing  her  Majefty  over  j 
the  fame,  by  whofc  means  we  enjoy  that  peace  which  other  nations  want, 
and  we  happy  that  live  under  her  : he  difehimed  the  books  ; but  he  had 
great  reafon  as  he  thought  to  gratify  Sir  Richard  Knightly  in  anything,  to 
whom  he  owed  much  reverence,  as  him  that  had  married  his  Aunt.  Sir  Ri- 
ehard  drfiwd  him  to  lend  his  houfe  fora  poor  man,  to  the  which  heconde- 
feended  •,  but  he  knew  not  the  man,  nor  his  intent ; he  met  with  Penn  in 
Cti'cntry,  at  a Sermon,  who  dcfired  him  to  direfl  him  to  his  houfe,  there  ho 
had  The  Supplication  to  the  Parliament  that  was  printed  at  Oxford ; he  told 
him  he  would  print  Mr.  Cartwright'*  book  again  ft  the  RamiJhTefi ament : he 
was  privy  that  there  was  a prefs  there,  but  nothing  elfc. 

It  was  an  eafy  matter  for  a wifer  man  than  himfclf  to  be  thus  overtaken; 
Penry  himfclf  was  not  i ml i fled  nor  impeached.  And  he  hoped,  if  a man 
ignorantly  did  receive  a Traitor  or  Jefuit,  that  it  was  not  treafon,  unlels 
himfclf  knew  of  it. 

Attorney.  You  acknowledge  you  had  a book  of  him  r — Haiti.  I do. 

Alta  na-  And  you  came  to  the  maker  of  it ! 

Hales. ’It  was  before  the  Proclamation. 

Attorney.  Tt  \vas  after. 

Hales.  It  was  after  the  fir  ft,  and  before  the  fccond  Proclamation.  Here- 
upon was  read  the  firtl  Proclamation,  made  in  27  Eliz.  againft  fchifmati- 
cal  and  feditious  libels.  Dr.  Brown,  and  fuch  others. 

Hales.  But  Mr.  Penry' s was  no  Libel,  for  he  fubferibed  his  name. 

Attorney.  There  is  no  doubt  but  it  is  a Libel,  tho’  it  be  fubferibed: 
wherctmto  Hales  faid  nothing.  And  then  was  read  the  other  Proclama- 
tion in  31  Eliz.  And  the  Order  in  the  Star-Chamber,  made  in  28  Eliz. 
whereby  printing  was  allowed  only  in  London,  Oxford  and  Cambridge. 

Wuhflone  faid,  he  was  an  ignorant  man,  and  craved  be  might  anfwerby 
Counlcl,  which  might  direfl'  him  : whereumo  the  Lord  Chancellor  au- 
fwered,  that  this  was  matter  of  fact  which  lay  moft  properly  within  his 
own  knowledge,  and  that  he  muft  provide  to  anfwer  for  himfclf,  and  that 

he  needed  no  Counfel. 

Whereupon  IVitkjhne  confefled,  that  his  wife  defired  him  to  permit  them 
a home  in  his  houfe,  which  he  contented  unto,  knowing  the  purpofe  of 
them,  and  that  was  all.  , . 

Lady  IPickjior.t  confe/Ted  that  the  zeal  of  reformation  in  the  Church 
can  fed  her  to  give  them  entertainment  in  her  houfe,  and  Lhe  was  thccaufc 
that  they  came  thither,  not  thinking  that  it  had  been  any  way  hurtful  or 
dangerous  to  the  State  ; and  lhe  humbly  befought,  that  what  fault  foever 
lhe  had  committed,  her  hufband  might  not  be  punilhed  therefore,  fince  he 
was  not  privy,  but  only  by  her  means  and  requeft. 

Hereupon  Mr.  Puckering,  the  Queen’s  Serjeant,  began  to  lay  open  the 
enormities  of  thofc  books,  which  they  had  in  court,  and  divers  ciaules  of 
them  were  read.  Fiilt,  he  affirmed  they  tended  to  the  ruin  of  the  whole 
State,  next  to  the  abolifhing of  all  ccctefiaftical  Government,  to  the  re- 
moving of  all  manner  of  fervice,  the  overthrow  of  laws  ; and  yet,  fay  they, 
all  laws  which  refill  thefe  men,  are  no  more  to  be  allowed  than  thole 
which  maintain  Hews.  But  Penry  will  never  give  that  over,  he  fays, 
though  the  Spaniards  were  overthrown  and  difeomfited  by  famine  and  by 
h ungcr,  yet  the  Lord  will  raifethem  up  again,  and  make  a weak  and  feeble 
generation  to  overthrow  us.  So  here  was  read  a great  part  of  The  Epitome. 
b Puckering.  This  is  moft  fcornful  and  feditious:  But  what  is  their  con- 
clufion  r They  conclude,  our  Parliament  and  Councils  be  afl'emblcd  where 
no  truth  bcareth  fway  ; which  is  moft  falfe  and  fcandalous:  but  if  this 
their  Government  be  not  received,  thofc  of  the  Pari iament-houfe  nor  their 
feed  {liall  never  profper,  nor  they  ever  bear  any  more  rule  in  England.  And 
1 Penry  will  never  leave,  till  either  this  be  performed,  or  that  the  Lord  in 
vengeance  and  blood  do  plague  and  punifli  us. 

For  the  other  book  [Have  you  any  work  for  the  Cooper f]  therein  is  af- 
firmed that  our  Church-Government  is  utterly  unlawful  : And  albeit  this 
form  of  theirs  would  be  inconvenient  in  many  points,  yet  every  Chriftian 
is  bound  to  receive  pallors,  doflors,  ciders  and  deacons. 

For  Martin  junior,  he  affirms  that  it  is  unlawful  to  have  any  other  Go- 
vernment, that  all  human  laws  maintaining  any  other  form  are  ungodly 
and  not  to  he  obeyed  ; that  the  warrant  that  Bilhops  have  to  maintain  their 
authority,  is  no  better  than  that  which  did  maintain  the  ftews;  that  An- 
tichrift  is  the  head  of  their  doflrinc,  and  they  part  of  his  body. 

For  Martin fenio',  he  loudly  termeth  the  book  of  common  fcrvice,  the 
R'-ok  at  Lambeth,  that  ioo,coo  hands  would  lign  to  their  poll- 
ens and  government  which  they  feck.  And  farther,  that  they  are  the 
ftrenath  of  the  land,  that  it  were  no  policy  to  rejefl  their  fuit  at  fuch  3 
time  when  the  land  was  invaded. 

After  which,  they  read  Sir  Richard’s  examination,  wherein  he  confefled 
that  P.-ni  v came  unto  him  as  before ; but  when  Sharp  the  miniftcr  told  him 


the  books  were  lend  and  dangerous,  he  caufed  them  to  be  pulled  down,  and 
that  he  knew  of  no  book  but  The  Epitome. 

He  fent  a ring  to  his  man  Jaekjon  by  Penry  to  receive  a load  of  fluff  into 
his  houfe,  which  was  the  prefs  and  other  neceflaries  for  printing. 

Sew  man  the  Colder  wore  his  liverv,  and  IVajlal  his  man  helped  JVal- 
grave  away  from  his  houfe,  to  Mr.  Hates  at  Coventry  : Pox  his  Sthcolmaf- 
tcr,  and  IVudal  his  man,  would  commonly  read  the  books  in  Sir  Richard's 
houfe,  3nd  feoff  and  fcorn  at  John  of  Canterbury. 

Sharp  faith,  that  Sir  Richard  conferr’d  with  IValgrtme,  as  Newman  told 
him  The  Epitome  was  printed  there  : that  when  it  was  told  Sir  RicharAhis 
houfe  would  lie  fear ciied,  he  anfwcred,  the  knaves  durft  not  fcarch  his 
houfe  ; and  if  they  did  he  would  have  courfcd  them. 

The  primer's  man  faith,  that  the  Mind-AI!<  were  printed  there  ; but 
Sir  Richard  anfwcred,  he  never  knew  fo  much  before.  Have  you  any  work 
for  fht  Cooper  ? went  in  hand  there,  but  they  went  away  then  to  Ctruen- 
trJ; 

I he  printer’s  man  would  have  fubmitted  himfclf  Fong  before,  but  Sir 
Richard  advifed  him  not  to  do  fo  in  any  cafe,  for  the  Lords  were  fo  in- 
ccnfed,  as  he  Ihuuld  be  hanged  if  he  werecatchcd. 

For  Hales , Have  you  any  work  for  the  Cooper  ? was  printed  at  his  houfe, 
he  came  once  to  the  prefs  as  they  were  printing  it. 

Mrs.  U'icijlone  confefl'eth,  Martin  junior  and  Martin  fenior  were  printed 
in  her  houlc,  the  gave  them  entertainment,  and  placed  them  in  a parlour; 
her  hulband  knew  it  not  till  it  was  clone:  lhe  told  him,  it  was  works  of 
embroidering,  and  willed  him  to  will  his  fervants  not  to  peep  or  pry  into 
the  parlour,  finccit  pertained  not  to  them  : Hodgikins  and  two  more  printed 
them  all.  Hodgskins  was  defired  to  print  more,  but  he  refufed.  Hodgshins 
confefl'eth  that  he  printed  them  two;  and  from  Mr.  Wi.kf/one' s they  were 
conveyed  10  Warrington  in  Loncajhire : She  gave  them  2J.  6 d.  at  their  de- 
parture, and  her  hulband  2-f. 

Upon  this  Mr.  Solicitor  Egtrton  began  to  declare  the  danger  of  thefe 
books,  that  they  tended  toconfufion  of  all  Hates,  to  take  away  Iter  Ma- 
jefty’s  Prerogative  Royal,  to  the  diminution  of  her  yearly  revenue,  where 
the  at  this  time  was  forced  to  fell  her  revenues  for  maintenance  of  her 
Realm  and  People,  to  the  diflierifon  of  a great  number  of  their  patronages 
and  advowfons  and  appropriations,  to  the  abrogating  of  the  common  law 
and  the  civil  law  in  many  points  : Whereupon  he  defired  their  Lordlhips 
to  proceed  tofcntcnce. 

All  the  Lords  agreed  that  the  books  were  moft  leud,  dangerous  and  fe- 
ditious,  and  pernicious  to  the  State,  moft  fcandalous  in  refpcfl  to  our  ad- 
verfaries  the  Papifts,  who  took  occafion  of  our  difagreement ; that  they 
were  flanderous  to  her  Majefty,  in  accufingher  for  not  maintaining  reli- 
gion. Whereas  lhe  for  defence  of  religion  only  hath  (cared  all  the  ene- 
mies of  the  State  ; that  the  fword  of  war  had  been  drawn  out  againft  her 
for  that  caufe ; nay,  the  fword  of  death  had  compaffed  her  chair  in  her 
own  chamber  [Mr.  Parrie  and  Mr.  Barnwell J : Notwithftanding  lhe, 

nothing  difmayed,  being  of  princely  magnanimity  and  fortitude,  hath  not 
feared  any  of  thefe  dangers  only  for  religion  fake.  That  they  took  away 
her  Maicfty's  regal  l'ower,  diiinherited  Noblemen  and  Gentlemen,  took 
away  all  Property,  abolifhed  the  reverend  eftate  and  calling  of  Bilhops, 
which  arc  one  of  the  three  ancient  eftates  of  this  land  ; and  fothey  meant 
to  pick  out  one  ftonc  after  another,  till  they  pulled  the  whole  houfe  on  their 
heads.  That  the  faults  of  them  there  prefent  were  grofs  and  grievous; 
Sir  Richard,  a man  highly  favoured  of  the  Queen,  and  much  bounden 
more  than  ordinarily  any  of  his  Hate, 

Yet  notwithftanding,  faid  Mr.  Vice-Chamberlain,  you  be  beloved  of 
all  of  us,  yet  juftice  muft  be  done  without  affection  or  compaffion;  for 
Puniantur  hi,  r.c  tu pimiarts ; let  the  magiftrate  punilb  offenders,  left  him- 
felf  be  punilhed.  And  again,  St.  Augu/iim  faith,  pereat  anus  nt  pereat  uni- 
las-,  let  the  offender  rather  be  punilhed,  than  the  unity  of  the  Church  be 
confounded. 

That  their  ignorance  was  no  excufe,  that  ignorance  which  was  wilful 
and  malicious  only  to  efcapc  the  punifbmcnt  of  law,  which  is  as  high  an 
offence  as  any  privity. 

That  it  was  a fillier  anfwer  of  Mr.  Wickjlent,  fo  fay  his  wife  defired 
him,  a great  folly  to  be  ruled  by  her,  and  (he  palled  the  modefty  of  her 
fex  to  rule  him.  And  Sir  John  Perret  faid  exprefslv,  he  thought  him 
worthy  of  the  greater  punilhmcnc  for  giving  fuch  afoolilh  anfvver°  as  that 
he  did  it  at  his  wife’s  defire. 

The  Lord  Chancellor  gave  lhe  aficmbly  that  flood  by  to  note,  that  thefe 
prifoners  were  not  the  devifers  and  makers  of  thefe  books;  for  if  they 
had,  another  place  had  been  fit  for  them,  and  not  this  : that  the  county  of 
Northampton  did  fwarm  with  thefe  Seflaries,  and  in  one  place  there  was  a 
Prefbytery  planted  among  them,  till  at  length  one  of  the  brethren  had  of- 
fended, wherefore  the  other  would  have  punilhed  him  ; but  he,  when  he 
Ihould  be  punilhed,  fled,  and  complained  to  a Jullice  of  Peace,  and  ft» 
their  power  furceated,  and  all  revealed  j whereby  he  noted  the  vanitv  of 
their  Government : yea,  faid  he,  it  is  proceeded  fo  far  in  that  Country, 
that  the  people  were  full  of  contention,  and  in  fome  places  had  rifen  in 
arms  about  that  quarrel  ; whereby  he  concluded  i:  was  ncceflary  to  pre- 
vent fuch  mifehief,  and  to  make  example  of  it,  and  defired  the  Judges  to 
notify  his  aflion  herein  in  their  circuits  abroad,  to  the  end  the  whole  Realm 
might  have  knowledge  of  it,  and  the  people  no  more  feduced  with  thefe 
leud  libellers.  For  punilhment,  they  nil  agreed  that  Sir  Richard  Ihould 
lie  fined  two  thou  land  pounds*;  Mr.  Hales , a thou  fand  marks  ; Mr. 
ITickjhne  for  obeying  his  wile,  and  notdifeovering  it,  five  hundred  marks  ; 
Mrs.  IUckJhne  a thoufaud  pounds  f ; and  allot'  them  imprifonmentat  her 
Majefty's  plcafure. 


• This  Sir  Richard  Knightly  was  divers  times  chofcn  Mcmlwr  of  Parliament  fur  the  county  of  yartbampton,  in  the  rriftn  of  Queen  EBota-kih.  fie  was  a great  favourer 
of  the  Puritan  party,  and  at  the  expenceof  printing  their  libels,  a»is  reported,  being  inllucticcil  by  Soap-,  andJbmc  utiitr  leading  MiuilUrs  of  this  County ; theft:  libels  were 
printed  by  line  IKalgr.nx,  who  hail  a travelling  preti  for  this  purpofe,  which  wan  once  brought  down  to  Fnwjlry,  and  from  thence  by  levera!  Stagi  s rtmored  to  Mancbc/ler, 
where  both  the  pcciv.  and  the  workmen  were  1'cired  by  the  Ear!  of  Derby.  For  this  offence  Sir  Richard  Knightly,  and  his  confederates,  were  cited  into  the  Star - Chamber,  and 
feverely  c-nfured  ; hut  upon  the  intcrccffion  of  Archhiiliop  UlUgift,  whom  they  had  moft  infulted,  they  were  fet  at  liber  ty,  and  had  their  Fine*  remitted.  Hut  though  thus 
zealous  for  the  Puritan  faction,  he  joiued  with  Sir  Francis  Hnjiingi  in  prefenting  a Petition  to  the  Houfe  of  Commons,  for  granting  1 Toleration  to  the  Papift*.  Bridge's 
y„ t thampten/bire,  Ij  Jebb,_/W.  p.  <3. 

' 1 Camden  fitys.  That  at  this  Time  fciiral  fcurriious  pamphlet;  were  puhhlhed  againft  the  Church  of  England  by  the  Diffenters;  their  great  patreus  and  abettors  were  Sir 
Richard  Knightly  and  Iticbftoxe,  perfons  in  other  refpefts  fober  and  pious,  but  drawn  into  the  party  by  ibme  mftnimeuts  that  were  to  make  a private  market  of  them.  How* 
rvn  the  Knights  had  a pretty  round  lint  laid  on  thenun  the  Star-Chamber ; out  the  Atchbiftiop  of  Canterbury  was  fo  gencroully  good-natured,  a»  la  , :uc«re  a remifflon  of  it 
« her  Majefty'*  hand-  Sec  Gcoldeu's  £11*.  in  the  complete  Hiftoxy  of  ICng/arJ,  rol.  II.  pag.  jjo. 
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VI  Proceedings  in  Parliament  again  ft  John  Earl  of  Gowrie , Alexander  Ruthven  his  Brother,  Henry 
Kuthven , Hugh  Mcncrief  and  Peter  Eviot , for  High-Treafon , iV<w.  1 5,  1600,  at  Edinburgh 


Wr/Z.  i I AM,  Earl  of  Gewrir,  having  been  condemn’d  at  Stirling, 
and  executed  in  the  year  1584,  with  two  others,  for  feditious 
practices,  in  fazing  the  King’s  Per  Ion  at  Ruthvin-Houk, 
when  in  his  minority,  and  bamihing  from  aim  all  others  who  were  not  of 
their  party,  making  him  condcfcvnd  to  what  they  propos'd,  and  levying 
forces  to  iecurc  themfelvcs  and  the  King’s  Pcrfon  in  their  cuftody;  occa- 
sioned the  hot  Clergy  of  their  party,  both  to  preach  and  publifh  fcandalous 
pamphlets  againft  the  King  and  Government : this  did  beget  a ftridt 
friendfhip  between  young  Gowrie  and  the  factious  Clergy.  Albeit,  the 
King  did,  with  great  benignity,  reftore  the  Earl  of  Gowrie  to  his  Father’s 
honour's  and  eftate;  yet,  his  two  Tons,  the  Earl,  and  Mr.  Alexander, 
were  nur/ed  up  in  fuch  malice  againft  the  King,  by  fomc  of  his 
relations,  (but  efpccially  by  the  Clergy),  that  neither  the  King's 
reftoring  him  to  his  Eftate  and  Honour,  conferring  alfo  other  marks  of 
favour  and  truft  on  him,  (and  placing  his  Sifter  as  the  firft  Lady  of 
Honour  to  the  Queen,  and  making  his  Brother  Alexander  one  of  his  Bed- 
chamber) could  allay  his  revenge ; till  at  laft,  he  refolv’d  to  bring  his 
long-defigncd  purpofe  to  effect.  For,  in  Augujl  1600,  he  devis’d  and 
contriv'd  the  bringing  the  King  from  Falkland  to  his  houfc  in  Peril/- 
and  there,  with  his  fcllow-confpirators,  to  have  murdered  the  King. 

On  account  of  this  T reafon  f,  and  fcveral  diforders,  a Parliament  was 
judi£ted  to  meet  at  Edinburgh  on  the  firft  of  November  that  year  1600, 
albeit  the  printed  Acts  bear  its  meeting  to  be  on  the  15th. 

Accordingly  a Parliament  was  indifted,  to  be  holden  at  Edinburgh  on 
the  ift  of  November  1600,  and  (as  is  ordinary)  ir  was  adjourned  to  the  4th 
of  November.  On  which  day.  Sir  Thonun  Hamilton , King’s  Advocate, 
produced  a fummons  of  T reaion  duly  executed  againft  William  Ruthven , 
Brother  and  apparent  Heir  to  John  Earl  6f  Gowrie,  and  Mr.  Alexander 
Ruthven : calling  alfo,  in  the  fummons,  the  tutors  and  curators  of  the 
find  IVUliem,  (if  he  had  any)  and  all  others,  having  pretence  or  imereft 
in  the  matter,  to  hear  it  found  ; and  declared,  that  the  faid  Earl  of  Gowrie, 
and  M t.  Alexander  his  Brother,  had  committed  Trcafon,  in  attempting 
to  bereave  his  Majefty  of  hia  Life,  at  St.  Joknfloun , on  the  5th  day  of 
Augujl  laft  by-part'.  The  fummons  and  executions  being  read,  and  tire 
Hcraulds  and  Meflengers  fworn  to  the  veracity  of  the  executions,  both  at 
their  private  houfes,  mercat-qrofles,  and  Shoar  and  Peer  of  Leith,  tdc. 
(which  arc  the  mod  publick  Intimations  and  Citations  that  can  be  given 
by  the  Law  of  Scotland) ; which  Citations  were  given  on  the  28th  day  of 
Augujl  and  29th  ditto,  in  their  refpedtive  places  and  mcrcat-crolles,  and 
the  Parliament  was  declar’d  current  daily. 

On  the  9th  day,  the  faid  fummons  and  executions  were  read  over  again, 
another  fummons  of  trcafon  was  produc’d,  with  their  executions  and  veri- 
fications, made  on  oath  in  the  face  of  the  Court,  againft  Alexander  and 
Henry  Ruthven,  fons  to  Alexander  Ruthven  of  Frielma ; and  againft  Hugh 
Moncrief,  brother  to  William  Moncrief  of  that  Ilk;  Patrick  Eviot,  bro- 
ther to  Cchn  Eviot  of  Balbaufu ; to  hear  and  fee  themfelves  decern’d,  as 
guilty  of  High-Treafon,  and  Lefe-Majeftv,  againft  the  King  at  Perth, 
the  5th  day  of  Augujl  laft  part. 

And  likewife  by  warrant  from  the  Parliament,  one  Andrew  Henderfon , 
who  was  prifoner  in  the  Tolbootli  of  Edinburgh,  on  accufation  for  the  laid 
crime,  wax  brought  by  the  Bail  lie  of  Edinburgh,  and  filled  before  the  Par- 
liament ; he  having  receiv'd  forma)  fummons  in  the  TolboOth,  on  the 
28th  of  Augujl  laft  paft. 

The  fummons  being  thrice  called,  the  executions  all  verified,  and  none 
of  the  per  Ions  cited  compearing,  excepting  Andrew  Henderfon  the  prifoner ; 
the  King's  Advocate  did  take  inftruments : and  likewife  the  King's  Advo- 
cate did  then,  and  there,  produce  before  the  Lords,  our  fovereign  Lord's 
letters  of  relaxation,  given  under  his  Highncfs’s  fignet  at  Edinburgh, 


| relaxing  all  the  per  funs  fo  fummoned  from  the  horn,  and  from  all  the  fum- 
mons executed  againft  them,  at  the  iiilbnec  of  whatfoever  perfons;  that 
fo,  they  might  have  fafety  and  freedom  to  compear  : and  which  relaxa- 
tions were  promulgated,  at  the  mercat-crofies  of  the  (lures  where  each 
perfon  had  his  abode  ; and  alfo  at  the  mcrcat-crol's  at  Edinburgh , and  (hoar 
and  peer  of  Leith.  And  thefir  executions  and  relaxations  were  regiftrated 
in  the  records  of  the  Ihires  where  the  accufed  did  refide  : on  which  pro- 
duction the  King’s  Advocate  did  take  inftruments. 

The  Lords  Oorr.niiflioncrs  in  Parliament  did  remit  the  faid  Andrew 
Henderfon  to  the  Toi booth  for  fafe  cuftody,  and  the  Parliament  adjourn'd 
until  the  15th  day  of  November : on  which  day,  the  Parliament  having 
met,  the  faid  Sir  Tbomm  Hamilton , Advocate,  produc'd  the  faid  fummons 
of  Treafon  and  Executions;  and  the  Hcraulds  and  Meflengers  having,  of 
new,  verified  the  executions  upon  oath  formally,  ide.  neither  Wiliam,  nor 
none  for  him,  nor  thcothersci  ted,  compearing ; the  King's  Advocate  did  take 
inftruments  thereon  : only  Mr.  Thomas  Henri  fan,  one  of  the  Comraiflarie3 
of  Edinburgh , compeared  for  the  forcfzid  Andrew  Henderfon,  and  produc’d 
the  writ  following,  uuderfublcribed  by  the  King's  Advocate.  “ It  is 
“ our  will,  and  we  command  you,  that  upon  light  hereof,  ye  delete 
“ Andrew  Hmdirjin,  Chamberlain  to  umquhilc  7fra  Earl  of  Gowrie,  his 
“ name  t'urth  of  the  fummons  of  Trcafon  and  Forfaulture,  raifed  and 
“ executed  againft  him,  for  being  art,  part,  redd,  counfel,  and  coun- 
“ fellin;r,  of  the  late  Treafon  confpired  by  the  faid  umquhilc  Earl,  his 

umquhilc  brother,  and  complices,  againft  our  Perfon;  and  as  you  will 
“ anfwcr  to  us  hereupon ; keeping  thir  prefents  for  your  warrant.  Sub- 
“ feribed  with  our  hand  at  Heh-rsed-kouf , the  ninth  of  November , 1600. 
“ Sic  fubfcribiiur.  Jacobus  Rex.”  Conform  whcrcunto,  the  Advocate 
“ did  delete  his  Name.” 

The  Hcraulds  and  Meflengers  did,  at  that  fame  time,  again  verify 
upon  oath  the  executions  given  in  ; and  tuc  relaxations  and  executions 
againft  William,  and  Alexander , and  Henry  Ruthven , Patrick  Eviot,  and 
Hugh  Moncrief  \ and  the  Parliament  found  the  Dittay  relevant;  and  then 
adjourned  till  the  15th  Day  of  November,  and  remitted  the  exami- 
nation of  the  witnefies  to  the  Lords  of  Articles,  which  are  a Com- 
mittee of  Parliament,  according  to  the  conftant  practice  and  cuftom  in 
Parliament. 

N la,  The  Lords  of  the  Articles  in  that  Parliament,  were  two  Bifhops 
and  four  Abbots,  all  men  of  great  worth  and  integrity ; four  Earls,  viz. 
Lennox , Errol,  Murrifchal , ana  Marr ; four  Lords,  viz.  Seton,  Living  shun, 
Newbottle,  and  Fivie ; I’evcn  Barons,  and  nine  Commillioners  of  Burrows. 

On  the  15  th  of  November,  the  Parliament  did  again  meet, and  the  Advocate 
did  again  call  the  fummons  of  Treafon  againft  all  the  forcmentioned  Pcr- 
fons  (except  Henderfon),  for  enterprising  the  (laughter  of  the  King,  on 
the  5th  of  Augujl  laft  part.  Iking  all  three  called,  and  none  compearing, 
the  hail  Eftatcs  did  find  both  the  fummons  J,  reafons  and  caufes  therein 
mentioned,  relevant ; and  therefore  admitted  the  fame  to  the  Advocate’s 
probation.  Whereupon  the  Advocate  did  produce  the  Letters  of  horning 
duly  executed  and  endorfed,  againft  Alexander  and  Henry  Ruthven,  Hugh 
Moncrief,  and  Patrick  Eviot  ■,  bearing,  that  they  were  denounced  Rebels, 
and  put  to  the  horn,  for  crimes  of  Trcafon  therein  mentioned. 

And  the  oaths  and  dcpolitions  of  the  witnefies,  let  and  adduc’d  by  the 
Advocate,  for  proving  ol  the  Trcafon  againft  tire  defenders  (taken  before 
the  Lords  of  Articles),  viz.  the  deposition  of  umquhile  Mr.  Thomas  Cran- 
Jleun , and  George  Craigingelt,  when  they  were  executed  to  death,  for  the 
furefaid  crime  of  Treafon:  and  likewife,  the  Advocate  repeated  the  no- 
toriety, with  the  circumftances  of  the  matter  of  fact,  to  prove  the  points 
of  the  Libel ; and  produc’d  the  dcpolitions  of  all  the  witnefies,  which 
1 were  all  read,  as  follows : 


Tie  Depofttions  of  the  WitneJJes , examined  in  prefence  of  the  Lords  of  Articles , for  proving  of  the  faid  tiro  Summonfcs 

of  Treafon.- 

[Nota,  That  the  Words  are  printed  as  they  were  then  written  and  fpoke,  for  txaFlntfs  fake,  j 


rT*  H E Duke  of  Lencx,  fworn  and  examined,  depones,  That  upon  the 
5th  day  of  Augujl  laft  by- paft,  this  Deponent,  for  the  time  being  in 
Falkland  in  company  with  his  Majefty,  he  law  Mr.  Alexander  Ruthven 
fpcaking  with  his  Grace  before  the  1 tables,  betwixt  fix  and  feven  in  the 
morning ; and  fliortly  thereafter,  his  Majefty  pafiing  to  the  hunting  of  the 
Buck,  and  having  (lain  one  in  the  Park  of  Falkland,  his  Highnefs  fpake  to 
the  Deponent,  difyring  him  10  accompany  his  Majefty  to  Perth,  to  fpeak 
to  the  Ear  1 of  Gowrie.  Am!  incontinent  thereafter,  this  Deponent  fern  his 
fervant  for  another  hopfc,  and  for  a fword,  and  lap  nn,  and  followed  his 
Grace  ; and  as  this  Deponent  overtook  his  Grace,  Mr.  Alexander  Ruthven 
was  fpeaking  with  his  Majefty ; and  fliortly  after  the  Deponent's  coming 
to  the  King,  his  Highnefs  rode  a-part,  and  fpake  with  this  Deponent, 
faying,  Yc  cannot  guefs,  man,  what  errand  I am  riding  for;  I am  going 
to  get  a pofe  in  Perth:  and  Mr.  Alexander  Ruthvrs  has  informed  me,  that 
he  has  fund  a man,  that  has  a pitchard  full  of  coined  Gold,  of  great  forts. 
And  in  the  mean  time,  his  Highnefs  enq'iired  of  this  Deponent,  of  what 
humour  he  thought  Mr.  Alexander  to  be  of  ? Who  anfwcxcd,  that  he  knew 


nothing  of  him,  but  as  of  an  honeft  difereer  Gentleman.  And  after  that 
his  Highnefs  had  declared  to  this  Deponent,  the  hail  circumftanccs  of 
the  man  who  had  the  faid  Gold,  the  place  where  it  was  found,  and  where 
it  was  kept;  this  Deponent  anfwereJ,  I like  not  that,  Sir;  for  that  is 
not  likely.  And  they  riding  bclidc  the  bridge  of  Erne,  his  Majefty  called 
to  the  Deponer,  that  Mr.  Alexander  dilyred  him  to  keep  that  matter 
of  the  pofe  fecret,  and  take  nobody  with  him ; and  then  his  Highnefs 
both  at  that  time,  and  thereafter  at  St.  JolnJloun,  within  the  Ear!  of 
Gowrie1  s hall,  faid  to  this  Deponer,  Take  taint  where  l pafs  with  Mr. 
Alexander  Ruthven,  and  follow  me.  And  as  his  Majefty  was  within  a mile 
to  Perth,  after  that  Mr.  Alexander  had  come  a certain  fpace  with  his  High- 
nefs, he  rod  away  and  galloped  to  Perth,  before  the  reft  of  the  company, 
towards  his  brother’s  lodging,  of  purpofe  (as  the  Deponent  believes),  to 
advertife  the  Earl  of  Gowrie  of  his  Majcfly’s  coming  there.  And  as  hi; 
Majefty  was  within  two  pair  of  butt-langs  to  the  town  of  Perth,  the  Earl 
of  Gowrie,  accompanied  with  diverfe  perfons,  all  on  foot,  met  his  Highnefs 
in  the  Inehe,  and  Tainted  him ; and  immediately  thereafter,  his  Majefty 


* Extra&fd  from  the  authentic!:  Records,  and  the  principal  Vouchers  (which  He  in  publick  cuftody  in  the  Parliamcnt-Houfc,  at  Edlnlurgb),  by  George,  Earl  of  Cmmerts, 
Keeper  of  the  Record*,  Temp.  Cor.  j. 

t 3“  Spot.jaood’s  Hiftory  of  the  Church  of  Scotland.  p.457,  458,  439,  460. 

I A.  B The  Summonfcs  and  Executions  are  at  full  length  recorded  in  the  Books  of  Parliament ; and  being  all  exafi  in  the  Forms  required  by  Law,  it  would  not  only  be 
tedium,  but  utclcfi,  to  repeat  them  here  j they  being  patent  in  the  Records. 

Vo*~  VU-  F accom- 
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actompanicd  with  this  Deponent,  the  Ear!  of  A/a r,  ]ncheebajfr,y,  Sir Tho- 
mni  E-fiin,  Laird  of  Urquhil,  James  Erfkin,  If'HUam  Stuart,  Si r Hugh 
U, truly  Sir  Jdm  Ram  fay,  'John  Murray,  John  Hamilton  of  the  Grange, 
and  John  Graktenoi  Bagowie,  pall  all  together,  in  the  Ear!  of  Gmwie’s 
Hall ; the  faid  Earl  of  Gowrie,  and  the  faid  Mr.  Alexander  Rut/n'en  being 
bn rib  p relent  w ith  thcbi.  And  after  their  Enrry,  his  Majefty  cry’d  for  a 
drink,  which  was  a long  time  a-coming : and  it  was  an  hour  after  his  firft 
coming,  before  his  Majefly  got  his  dinner.  And  in  the  time  that  his 
Majefty  got  his  deleft,  the  Earl  of  Gowrie  came  to  this  Deponent,  and  to 
the  Eatl  of  Mar,  and  remanent  perfons  forefaid,  and  defired  them  to  dmc, 
which  they  did,  in  the  Hall  ; and  when  they  had  near  hand  dined,  the 
Earl  of  G's nvrie  came  from  his  Maicftv’s  chamber  to  the  Hall,  and  caJed 
tor  wine;  and  faid,  that  he  was  directed  from  his  Majeliy’s  chamber,  to 
drink  his  Salt  [the  Word  us’d  then  for  drinking  a health],  to  my  Lord 
Duke,  and  the  reft  of  the  company  ; which  he  did.  And  immediately 
after  the  Scotl  had  pafs’d  about,  this  Deponent  did  raife  from  the  tabic, 
to  have  waited  upon  his  Majefly,  conform  to  his  former  direction;  and 
then  the  Earl  c. i Gowrie  faid  to  the  Deponent,  that  his  Majefty  was  gone 
up  quietly,  feme  quiet  errand.  And  then,  the  faid  Ear!  of  Gsiurie  cry’d  for 
the  key  oi  his  garden,  and  pafs’d  in  company  with  this  Depone  in,  to  the 
garden,  accompanied  with  Lindtres  and  Sir  Hugh  Herries,  and  certain 
others  ; and  Ihortly  after  their  being  in  the  garden,  Mr.  Thomas  Cranjhun 
came  down  to  the  "garden,  crying,  the  King’s  Majefly  is  on  horfcbacki 
and  riding  through  the  Inch* : and  then  the  Earl  of  Gowrie  cry’d,  Horfc, 
Horfc.  Ar.d  the  faid  Mr.  Thmr.ai  Cranjtoun  anfwered  to  him.  Your  horfc 
is  in  town  ; to  whilk  the  Earl  of  Gowrie  made  him  no  anfwer,  but  cry’d. 
Ay,  Horle,  Horfe.  And  this  Deponent  and  the  Earl  of  Gowrie  came  firil 
out  of  the  garden,  through  the  hall  to  the  clofs,  and  came  to  the  outc 
gate;  and  this  Deponent  (pcird  at  the  porter,  if  the  Kingwasfurth  ; whoan- 
iwer'd,that  he  wasalfurcd  thathis  Majefty  was  not  comefurthof  the  place. 
Then  the  Earl  of  Gowrie  faid,  I am  fure  he  is  firft  always ; ftay,  my  Lord, 
drink,  and  I lhall  gang  up,  and  get  the  veri  ty  and  certainty  thereof.  And 
the  faid  Eatl  of  Gswrit  palled  up,  and  incontinent  came  again  to  the  dels, 
and  he  affirmed  to  this  Deponent,  that  the  King's  Majefty  was  furth  at 
the  back-gate,  and  away.  Whereupon,  this  Deponent,  the  Earl  of  Gtut- 
rit  ar.d  Alur,  and  hail  company,  paft  furth  at  the  fore-gate  of  the  lodg- 
ing ; and  Ibid  before  the  fame  gate,  upon  the  ftrect:  and  as  they  were 
handing  there,  advifing  where  to  feck  the  King,  incontinent,  and  in  the 
mean  tune,  this  Deponent  heard  a voice,  and  faid  to  ihe  Earl  of  Alar, 
This  is  the  Kind’s  voice,  that  crycs,  be  where  he  will ; and  fo  they  all 
looked  up  to  the  Lodging,  and  faw  his  M ajcll  v looking  furth  of  the  win- 
dow, wanting  his  hat  ; his  face  being  red,  and  an  hand  gripping  his  cheek 
and  mouth  ; and  the  King  cry’d,  I am  murder’d  I Trcafon  I My  Lord 
Mar,  help,  help.  And  incontinent,  this  Deponent,  the  Earl  of  Mar , 
and  their  company,  ran  up  the  flair  of  the  gallery-chamber,  where  his 
Majefty  was,  to  have  relieved  him  : and  as  they  palled  up,  they  found  the 
door  of  the  chamber  fall;  and  feeing  a ladder  Handing  befide,  they  ralht 
at  the  door  with  the  ladder,  and  the  fteps  of  the  ladder  brake  : and  fyne, 
they  fend  for  hammers;  and  notwithftanding  large  forcing  with  ham- 
mers, they  got  not  entry  at  the  faid  chamber,  while  alter  the  Earl  of 
Goivrie  aud  his  brother  were  both  (lain.  That  Robert  Brown  paft  about 
be  the  back-door,  and  came  to  his  Majefty,  and  allured  his  Highnefs, 
that  it  was  my  Lord  Duke  and  the  Earl  of  Alar,  that  was  ftricking  up 
the  chamber-door ; and  the  hammer  was  given  through  the  hole  of 
the  door  of  the  chamber:  and  they  within  brake  the  door  and 
gave  them  entry : and,  at  their  firft  entry,  they  faw  the  Earl  of  Gowrie 
lying  dead  in  the  chamber,  Mr.  Alexamter  Ruthven  being  (lain,  and  taken 
down  the  Hairs  before  their  entry.  And  at  their  firft  entry  within  that 
chamber  where  the  King’s  Majefty  was,  the  Deponent  faw  fundry  halberts 
and  fwords  ftricking  under  the  door  of  the  chamber,  and  tides  thereof,  by 
renfon  the  fame  was  nae  clofs  door ; and  knew  none  of  the  ftrickers,  ex- 
cept Alexander  Ruthven  one  of  the  Defenders,  who  defired  to  fpcak  with 
this  Deponent  thro’  the  door,  and  fpcird  at  him,  For  God’s  fake  tell  me 
how  my  Lord  of  Gnvru  W3S.  To  whom  this  Deponent  anfwered,  He  is 
well : and  the  faid  Deponent  bad  Alexander  to  gang  h.s  way  ; and  that  he 
was  ane  fool;  and  that  he  would  get  little  thanks  for  that  labour.  And, 
in  the  mean  time,  as  they  were  continuing  to  ftrick  with  halberts  under 
the  door,  mciklc  John  Alurray , fervant  to  Tullihardin,  was  ftrickcn  through 
the  legg  ; and  how  foon  the  faid  Alexander  Ruthven  had  heard  the  (aid  Lord 
Duke  (peak,  he  and  his  hail  complices  paft  from  the  forefaid  door,  and 
made  no  more  trouble  thereafter  thereat,  and  palled  down  to  the  clofs,  and 
flood  there.  And  faw  none  of  the  remanent  defenders  prefent,  at  the  do- 
ing of  the  violent  turns  that  day,  except  by  report,  but  the  faid  Alexander 
Ruthven : but  fays,  that  he  faw  Hugh  Moncritf,  Earn,  and  Alexander 
Daitlveniei,  and  'Patriik  Evict,  with  the  Earl  of  Gowrie,  at  the  King’s 
dinner  that  day ; and  that  before  and  thereafter,  looking  over  the  cham- 
ber window,  he  faw  George  Craigingelt  and  Alexander  Ruthven ; and  did 
fee  others  of  the  Earl  of  Gowrie' s lervants,  whom  this  Deponent  knew 
not,  (landing  in  arms  within  the  clofs  : and  alfo  faw  other  perfons  carry- 
ing ane  Joift from  the  town,  to  the  clofs  of  the  Earl  of  Cowrie's  lodging  : 
and  declares,  th3t  there  abode  fundry  perfons  within  the  faid  clofe,  and 
in  the  high-ftreet,  before  the  faid  Earl’s  lodging,  crying  and  making  tu- 
mult, to  the  fpace  of  two  hours  mair,  next  after  the  death  of  the  faid  Earl 
of  Gowrie,  and  his  brother. 

Sit  fnhfcr  ibitur , 

L e k o x. 

TH  E Enrl  of  Mar,  (worn  and  examined,  depones,  conform  to  the 
Lord  Duke  of  Lenox ’s  depofition,  in  all  things  fubftantial,  except 
that  his  Lordlhip  faw  not  Mr.  Alexander  Ruthven  in  Falkland,  while  about 
ten  hours  the  day  libelled,  (hortly  before  the  flaying  of  the  buck:  and 
alfo,  overtook  not  his  Majefty  that  dav,  while  his  Majefty  was  near  the 
bridge  of  Erne:  and,  that  after  their  dinner,  my  Lord  of  Mar  pafled  not 
to  the  ycard,  in  company  with  the  Earl  of  Gowrie,  but  pafied  to  a cham- 
ber where  the  King  dined,  and  faw  nothing  of  the  Joift. 

Sit  jubjeribitur. 

Mar. 


AiTdrtw  Hinder Jn,  Chamberlain  of  Steen,  (worn,  depones,  that  he  is 
^ of  the  age  of  thirty-eight  years ; declares,  that  upon  Aloud, ty  at  night, 
the  fourth  dav  of  Augujl  lail  by-paft,  this  Deponent  being,  after  Cupper,  in 
company  with  the  Earl  of  Gswne  and  Mr.  Alexander  Ruthven,  within  my 
Lord’s  own  chamber ; the  Earl  of  Gowrie  inquired  at  this  Deponent, 
What  he  had  to  do  to-morrow  ? To  whom  this  Deponent  anfwered. 
That  he  had  to  do,  to  ride  to  Ruthven,  to  fpeak  with  the  Tencms.  Then 
the  Earl  of  Gowrie  anfwered.  Stay  that  journey,  you  mull  ride  to  Falkland, 
in  company  with  my  brother  Mr.  Alexander-,  and  take  Andrew  Ruthven 
with  you  ; and  that  ye  be  ready  to  ride  be  four  hours  in  the  morning  : 
and  hafte  thou  back  with  anfwer,  as  my  brother  orders  you,  by  writ  or 
otherways;  and  let  Andrew  Ruthven  remain  with  my  brother.  And  in 
the  morning,  after  four  hours,  they  rode  all  three  together  to  Falkland-, 
and  coming  to  Falkland,  they  lighted  at  John  Bar  four'-,  Houle,  and  feeing 
that  Colonel  Edmund  was  there,  they  lodged  in  ane  Lew' s houfe ; and 
the  Mailer  lent  this  Deponent  about  feven  hours  in  the  morning,  to  fee 
what  the  King’s  Majefty  was  doing.  And  as  he  was  within  the  place,  he 
faw  the  King’s  Majefty  coming  furth  MiJ-Cloft,  booted  ; and  then  lie 
returned  back  again  to  the  Matter,  and  faid  to  him,  Hafte  you,  the  King’s 
Majefty  is  coming  forth  : ajid  incontinent,  the  Mailer  followed  his  Ma- 
jrfty,  and  fpake  with  his  Majefty  foranent  the  Equirit;  and  the  King 
laid  ftis  hand  on  his  ftoufder.  and  dapped  him,  where  they  Ipake  together 
be  fhe  fpace  of  ane  quarter  of  an  hour.  And  thereafter,  the  Mailer  di- 
rected this  Deponent  to  ride  to  Perth  in  hafte,  as  he  loved  the  Lord  Cow- 
rie's and  his  honour,  and  advertife  his  brother,  that  his  Majefty  will  be 
there,  with  a few  ntimbef  incontinent ; and  caufe  make  his  dinner  ready. 
Then  this  Deponent  anfwered.  Shall  I ride  prefcntly  ? The  Mailer 
anfwered.  No,  but  (lay  a-whilc,  and  follow  the  King  and  me,  while  I 
fpeak  with  his  Majefty  again.  And,  as  his  Majefty  was  riding  through 
the  Sloap  of  the  Park-Dike,  the  Mailer  fpake  to  his  Majefty  ; and  im- 
mediately thereafter,  the  Mailer  bad  this  Deponent  to  pafs  to  St.  John - 
Jloten,  with  all  polfiblc  diligence,  according  to  his  former  direQions.  And, 
at  this  Deponent’s  coming  to  Perth,  it  was  Ihortly  3ltcr  ten  hours  in 
the  morning,'  he  entered  in  the  Lord  of  G', writ's  chamber,  where  he 
faw  his  Lord  fpeak  with  George  Hay  and  Mr.  Peter  Hay:  and  how  foon 
my  Lord  of  Gs-wiie  faw  this  Deponent,  he  came  afide  to  this  Deponent, 
and  enquired  fecrctly.  What  word  he  had  brought  from  his  brother?  and 
if  he  hud  brought  a letter  ? This  Deponent  anfwered;  That  he  had 
brought  no  letter : What  anfwer  then,  faid  he,  has  he  to  me  ? This 
Deponent  anfwered,  That  the  Mailer  his  brother  bad  tell  his  Lordlhip, 
that  the  King’s  Majefty  would  he  rhere  incontinent;  and  bad  hafte  his 
dinner.  Then  the  Earl  bad  this  Deponent  to  follow  lvis  lordlhip  to  the 
Cabinet,  and  fpcird  at  him,  how  his  Majefly  had  tunc  with  his  brother  ? 
He  anfwered.  That  he  was  well  tane  with ; and  when  he  did  his  courtefv, 
the  King  laid  his  hand  upon  his  Ihouldcr.  The  Earl  fpcird,  what  num- 
ber of  perfons  was  with  the  King  at  the  hunting  ? who  anfwered;  That 
he  knew  not  well ; but  that  there  were  fundry  of  his  own  with  him,  and 
fomc  Englijb-men.  And  then  the  Earl  fpcird,  what  Noblemen  were  with 
him  ? He  anfwered.  None  but  my  Lord  Duke.  And  thereafter,  this 
Deponent  pafied  to  his  own  houfe  in  the  town,  and  took  off  his  boots,  and 
returned  to  the  Earl  within  an  hour  : and  how  foon  the  Earl  faw  him  in 
his  chamber,  ha  called  upon  rhis  Deponent,  and  bad  him  put  on  his  Se- 
cret, [a  coat  of  Mail]  and  Plate-Sleeves.  The  Deponent  inquired  to 
what  effect  ? The  Earl  anfwered,  1 have  an  Higbhnd-man  to  take  in 
the  Shoegate-,  and  then  the  Deponent  pafs’d  to  his  own  houfe,  and  put  on 
his  Secret,  and  Platc-SIeevcs,  came  back  again  to  the  Earl  of  Gowrie' s 
houfe : aud  about  half  an  hour  to  one,  the  Earl  commanded  this  Depo- 
nent, Take  up  my  dinner;  and  this  Deponent  pafs’d,  and  took  up  the 
firft  fcrvicc,  by  reafon  Charles  Craigingtl:  was  fick.  And  in  continent  the 
faid  Earl  pafs’d  to  his  dinner,  accompanied  wirh  Mr.  J hn  Moncritf, 
Laird  of  Petcrief,  Mr.  James  Drummond,  Alexander  Peeples,  Baron  of  Fin- 
downe.  And  Ihortly  alter  the  firft  fcrvice  was  fet  down,  my  Lord  fitting 
at  the  tabic  with  the  forefaid  Company,  Andre w Rvthvm  came  in  from  the 
Mailer,  and  rounded  to  the  Earl,  but  heard  not  what  he  faid;  and  Ihort- 
ly after,  this  Deponent  palling  down  to  take  up  the  fecond  fervice,  Mr. 
Alexander  Ruthven  and  William  Blair  came  in  to  the  Earl,  my  Lord  fitting 
at  his  dinner  : and  hown  foon  my  Lord  faw  them,  he  and  his  hail  com- 
pany rofe  from  the  table;  and  then  this  Deponent  hearing  my  Lord  on 
foot  bid  tin's  Deponent  fend  for  his  Steel-bonnet  and  Gantlet,  believing 
that  my  Lord  was  going  to  take  the  faid  Highland-man.  And  as  this 
Dcponenc  perceiv'd  niy  Lord  palling  to  five  In, he,  and  not  to  the  Shoegate , 
lie  fent  home  his  Steel-bonnet,  and  call  his  Gantlet  in  the  pantry,  and 
thereafter  followed  the  Earl  to  the  Iruhe,  where  he  faw  the  faid  Earl  with 
his  Majefly,  the  Duke,  and  the  Earl  of  Mar,  and  came  in  all  together  to 
the  Earl’s  houfe.  And  after  his  Majefty  had  come  to  the  Earl's  houfe,  the 
Mailer  of  Ruthven  fpcird  at  this  Deponent,  where  the  key  of  the  gallery- 
chamber  was  ? Who  anfwer ’d.  That  he  handled  not  the  key  fincetbe  Earl 
came  in  Sea  land.  Then  the  Mailer  bid  this  Deponent  fpeak  to  Mr.  iyU- 
liam  Rynd  to  give  to  him  the  faid  key.  And  the  Mailer  palfing  up  to  the 
gallery,  Mr.  IViUiam  Rynd  followed  him,  and  gave  to  him  the  faid  key  ; 
and  thereafter,  immediately  after  his  Majclly’s  down-fitting  to  his  dinner, 
Mr.  Thomas  Cranjhun  came  to  this  Deponent",  and  bad  him  gang  to  the 
Earl  of  Gowrie ; which  this  Deponent  did.  And  the  Earl  of  Gowrie,  in 
the  outer  chamber,  where  the  King  dined,  fpake  to  this  Deponent  fccrer- 
ly,  and  bad  him  pafs  to  the  gallery  to  his  brother.  So  he  pafied  up,  and 
the  Earl  follows  him  ; and  they  being  all  three  together  in  the  gallery- 
chamber,  (whereof  he  had  the  key  from  Mr.  IVilliam  Rynd)  the  Earl  faid 
to  this  Deponent,  Tarry  Hill  with  my  brother,  and  do  any  thing  he  bids  you. 
Then  this  Deponent  came  to  the  Mailer,  and  fpeird.  What  will  you  with 
me,  Sir  ? Then  the  Mailer  fpoke  to  my  Lord,  Let  Andrew  Henry  fen  go  into 
the  round  of  the  chamber,  and  I will  lock  him  in,  and  take  the  key~of  the 
chamber  with  me;  where  this  Deponent  abode  half  an  hour  pr  thereby, 
locked  his  alane,  having  his  Secret,  Plate-Sleeves,  Sword  and  Whinger  with 
him,and  wantiughisilccl  bonnet.  And  all  this  tinje,thisdcponcnr  feared  fome 
evil  to  be  done:  that,  upon  this,  he  kneel'd  and  pray’d  to  God;  andaboutthc 

end 


* £fpon  the  information  of  Henderfon,  and  other  witneffes,  Cremfioun  and  Craiglngelt  were  pjnnclled  before  the  Judiciary  at  John  ft  can  ; and  upon  clear  teftimonies,  aud 
oo  their  own  confcflion  at  the  bar  (which  they  silo  adhered  to  on  the  Scaffold)  they  were  both  executed : Only  ailedging.  that  they  did  not  lenow’of  the  deiign  to  murder 
the  (Cin°  ; but  that  they  intended  to  force  the  King  to  make  great  reparations  for  the  late  Earl  of  Ctvjr.ci  death  : aud  that  this  JEarl  of  Gowrie  was  to  be  uiadc-a  great  man. 
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. of  ih:  half  hour,  Mr.  AUxanier  specs  th«  door  of  the  room,  and  catered  • the  Deponent  being  but  a mile  bc-norih  jtrcmeih,  iic'$  mcompany’d  with 
VU  within  the  fame,  having  the  King’s  .Majefty  by  the  arm,  and  puts  on  my  Lord  Duke,  Lindmn,  the  Laird  AUrqnbiU,  Jihn  Hamilton  o{ ihe  Grange, 
uC  hat  upon  his  head,  draws  forth  this  Andrew  HevJerJkn  Deponent’s  1 Finlay  Tailzies  ■,  and  Mr.  Alexander  Ruth-.-.n  came  by  this  Dkppneru,  riding 
I ■ ff ; and  lays  to  the  King,  hai/ng  the  drawn  whinger  in  Kisband,  Sir,  1 the  high -way  to  Prtb.  Then  incontinent  ti»i«  Deponent  hurfcd,  and  ac- 
mull  be  m)*prifaner;  remember  ou  my  father's  death.  And,  as  he  1 cotnpanied  his  Majefty  to  Penh,  where  he  law  the  Lari  of  Gsv.ru  inert  fc:s 
the  whinger  to  his  Majcfty’s  bread,  this  Deponent  threw  the  Majefty  in  the  lnibe,  and  paflcd  in  company  with  his  Majefty,  _md  his  No- 
hands.  And  the  time  ihttMr.  Alexander  1 bleinen,  and  fervams,  to  thc  Earlof  Gowie's  lodging,  win  re  they  dined 


you  1 

famen  f“rth  °f^r-  Alexander's  hands.  And  the  rime  that  Mr. 
hcltf  the  whinger  to  his  Majelly 's  bread,  the  King  was  beginning  to  fpeak. 

•m,e  Mailer  fold.  Hold  vour  tongue.  Sir,  or,  by  Cbrijl,  ycthall  die.  Then 
his  MajtHy  anfwcred,  Mr.  Alexander,  Ye  and  I were  very'  great  together; 

”nd  as  touching  your  father’s  death,  Man,  I was  but  a minor.  MyCoun- 
-1  might  have  done  any  thing  they  p leafed.  And  farther,  Man,  albeit  ye 
herrave  me  of  my  life,  ye  will  not  be  King  of  Scotland  ■,  for  I have  both 
fen*  and  daughters,  and  there  arc  Men  in  this  town  and  friends  that  will 
not  leave  it  uiwevcnged.  Then  Mr.  Alexamler  anfwcred,  fwearing  with  a 
preat  oath,  that  it  was  neither  his  life  nor  blood  that  he  craved.  And  the 
Kins  laid,  what  traiks.  [what  then]  albeit  ye  take  off your  hat ; and  then  j 
Mr .Alexander  took  off  his  hat.  And  the  King  faid.  What  is  it  ye  crave,  they 
Man.  and  ye  crave  hot  my  life  ? who  anfwcred.  Sir,  it  is  but  11  promife.  — 1 ■ 
The  Kins;  anfwered,  What  promife  ? The  fa  id  Mr.  Alexander  anfwered, 


all  together.  And  after  dinner,  this  Deponent  bang  in  the  charnher  at 
the  north-end  of  the  hall,  word  paffr.l  thro’  the  hall,  that  his  Majcfly  was 
palled  away,  and  ridden  towards  Falkland  and  then  this  Deponent, 
in  company  with  the  Lord  of  Mar,  and  remanent  prefent  for  the  time, 
palled  to  the  dole,  and  iroin  that  to  the  high-ilrcet;  and  thcEarl  of Gswrte 
being  prefent  with  them,  defireti  them  to  Hay,  while  he  returned  and  ad- 
vertifed  them  of  the  verity  thereof.  And  incontinent  the  Earl  of  Gewrin 
palled  up  the  flair,  and  returned  back,  and  certified  the  Deponent  and  his 
colleagues  of  his  Majeily’s  departure.  Then  the  Lord  Duke,  this  Depot 
and  remanent,  critd  for  their  horfes  to  follow  the  King.  Then,  aa 
(hunting  upon  the  higb-ftreer,  they  heard  are  cry,  and  a voice  j 


and  the  Duke  firft  declared,  1 am  furc,  yon  is  his  Majefty’s  voice,  be  where 

, iIV  - . r . . he  will  himfclf.  And  immediately  thereafter,  this  Deponent  faw  his  Ma- 

For,  tny  Lord  my  brother  will  tell  you.  The  King  faid,  fetch  hither  your  jelly  looking  forth  of  a window  of  the  round,  wanting  his  bat,  and  his 
brother-  And  fync  the  faid  Mr.  Alexander  faid  to  the  King,  Sir,  you  will  not  face  red,  crying,  Fy,  help,  my  Lard  Mur!  Tiealon  I trealon  ! lam 


erv,  nor  open  the  window  while  1 come  again  r and  the  King  promifed  fo 
j0_  Then  Mr.  Alexander  palled  forth  and  locked,  and  palled  not  from  the 
door,  as  he  believes.  In  the  mean  rime,  die  King  entered  in  difeourfe  with 
tins  Deponent,  Howcame  you  in  here,  man  ? And  this  Deponent  anfwered, 
i i ....  1 "re,.  ir;.,.,  Will 


Lord 


murder’d  ! And,  at  the  fame  inilant,  to  his  judgment,  was  pulled  per  force 
in  at  that  fame  window.  And,  incontinent  thereafter  this  deponent  paffed 
in  hade  up  with  the  Earl  of  Alar  and  tny  Lord  Duke,  to  the  chamber 

„ ..  . , . within  the  gallery ; where  he  faw,  heard, ’and  did  in  all  things  conform 

God  lives,  1 am  lliot  in  here  like  a dog.  The  King  anfwcred.  Will  my  | to  the  Earl’s  dc-pofition. 
ord  of  G runie  do  me  any  evil,  man  ? This  Deponent  anfwered,  1 vow  to 


Sit  Jubferibitur, 

Inchechaffrey. 


God  l Cull  die  firft.  And  then  the  King  bad  this  Deponent  open  the  win-  j 

dowand  hcopened  thewindow  thatlookcd  to  theSpy-tower:  and  the  King  ! - , , . . , 

anfwered,  Fy,  the  wrong  window,  man!  And  thereafter,  this  Deponent  pal-  , T^hE  Abbot  ot  Guidons,  fwom  and  examined,  depones,  conform  to  cm 
fing  to  the  other  window  neareft  his  Majcfly,  to  open  the  fame ; before  he  j Lord  Duke  of  Lenox,  in  all  things  ; addend},  1 hat  after  dinner. 


fing  . . ... 

got  to  the  window,  Mr.  Alexander  opened  the  door,  and  came  in  again,  and 
faid  to  his  Majefty,  By  God  ! there  is  no  remedy ; and  then  he  loups  to  the 
King,  and  got  him  by  both  the  hands,  having  anc  gai  ter  in  his  hands.  Then 
the  King  anfwcred,  I am  a free  prince,  man  ; I will  not  be  bound  : fo 
his  Majelly  caflloofc  his  left  hand  from  Mr.  Alexander ; and  at  that  fame 
time,  this  Deponent  draws  away  the  garter  from  Mr.  Alexander , and  his 
Majefty  loups  free  from  the  laid  Mr.  Alexander,  and  the  faid  Mr.  Alex- 
ander follows  his  Majefty,  and  with  his  left  hand  about  his  Majefty’s  craig, 
puts  his  right  nceve  [fill]  in  his  Majcftjr’s  mouth  : fo  his  Majefty  wreft- 


when  word  was  of  Itis  Majvlly's  departure  towards  Falkland,  ami  that  they 
had  all  together  came  down  to  the  Porter,  and  had  inquired  at  him,  Gif 
the  King’s  Majefty  was  gone  furth  ? the  Porter  anfwered.  He  was  not 
paffed  furrh  ; and  the  Earl  of  Genuru  affirmed,  Tliar  he  was  palled  furth 
at  the  back-gate  : and  the  Porter  laid  to  the  Earl  of  Gtwrie,  That  cannot 
be,  my  Lord,  becaufe  I have  the  key  of  the  back-gate.  And,  after  that 
his  Majefty  hod  cried  lurth  of  the  window  of  the  round,  T reafon  1 rrca- 
fon  ! 6V.  this  Deponent  faw  James  Erjii/i  incontinently  lay  hands  on  the 
Earl  of  Gawrie  upon  the  high-Hrcet , and  imracdiaielv  Sir  Thomas  Lrjkin 


fine  to  be  quite  of  him,  this  Deponent  /put  his  hand  out  of  his  Majetty's  gripped  the  Earlof  Gtwrie  ; by,  ( raitor  I this  is  thy  deed,  thou  lhalt 
mouth.  And  thereafter,  this  Deponent  did  put  his  left  hand  over  his  Ma-  I d'e-  Ehcn  the  Lari  o!  Gowrse  anfwered,  1 ken  nothing  of  the  matter, 
icftv’s  left  Ihoulder,  and  pull'd  up  the  broad  of  the  window,  whercuiuo  the  Then,  inftancly  the  Earl  of  GW,,  s men  tugged  the  ja.d  Sir  Thomas  krskin 
faid  Mr.  Alexander  had  thruft  his  Majefty ’fi  head  and  (boulders ; and  with  and  James  Ur  thus  from  the  Earl  of  Gawrte : who  incontinently  ran  the 
the  force  of  the  drawing  up  of  the  window,  prefl'es  his  Majcfly’s  body  1 fpacc  of  half  anc  pair  of  butt-lands  from  them,  towards  Glenurehie  s home, 
about,  his  right  fide  to  the  window:  at  which  time  his  Majefty  cries  furth,  2Rd  drew  jurttt  his  two  fwords,  and  cried,  1 will  cither  be  at  my  own 
Trcafon  ' trealon  ! So  tbc  Mafter  find  to  this  Deponent,  Is  there  no  help  houfc,  or  die  by  the  gate;  And  incontinently  thereafter  the  find  Earl, 
• 1 .1  : tv,.  .u  .1 .1 1 11  .i:_  r.:.  c«...i  accdmnanied  withthirtV  nerfons.  or  thereby,  oafled  within  the  faid  dIjcc. 


with  thee  ? Wo  worth  thee,  thou  villain  ! we  all  die.  So  twimhe  his  hand 
on  the  guard  of  his  own  fword ; and,  incontinent,  the  Kiug’s  Majelly  put 
his  hand  on  the  Mailer's  hands,  and  (laid  him  from  drawing  of  his  fword  : 
and  this  ways  they  both  being  grafped  together,  come  forth  of  the  cabinet 
to  the  chamber : and,  in  rhe  mean  time,  this  Deponent  threw  about  the 
key  ; then  fianding  in  tbc  door  of  the  head  of  the  turnpike,  which  entred 

.h«  ch™,to,  ana  opmcJ  .1*  door  to  cfch?*  himfclf,  | „1R  E„u  rft!„  lhi  Cx  f„.or  d 

mdtotok.M.J^'ifcrvamsin.  Amll.ow  foon  lie  opened  the  door,  S ,uthe  ..id  I.wifof  Mnd,  Th« 

Jebn  Rnmjny 'came  in  at  the  faid  door,  with  an  hau.k  on  his  hand,  and  palled  . . ■ 


accompanied  with  thirty  perfons,  or  thereby,  palled  within  the  faid  place, 
wherein  his  Majefty  was  for  the  time;  and  lhortly  after,  thcDeponcnt, 
as  appeared  to  him,  faw  a multitude  of  people  carrying  a joifl  towards 
the  place. 

Sic  Jubfcrtbitur , 

Lind  ores. 


to  the  King's  Maj  ■ft)’,  and  laid  about  him,  and  drew  his  wlnnger  : and  as 
he  few  him  minting  with  the  whinger,  this  Deponent  paffed  lurch  at  the 
laid  door,  and  p.ifs’d  down  the  turnpike.  And,  as  this  Deponent  pal's’d 
through  the  clofe,  and  came  to  the  fore-gate,  this  Deponcnc  faw  the  Earl 
of  Gou/rie  ftanding  before  the  gate  accompanied  by  fur. dry  perfons,  of  whom 
be  remembers  none;  but  remembers' Well,  that  thcEarl  had  this  Deponent’s 
knapfebaw,  or  head-piece,  on  his  head,  and  two  fwords  drawn  in  his  hands : 
and  incontinently  thereafter,  this  Deponent  pal’s’d  to  his  own  lodging, 
where  he  remained  while  the  King  palled  furth  of  the  town  t and  then  the 
Deponent  puls’d  tothc  bridge,  and  walked  up  and  down  by  tile  fpacc  of2n 
hour,  and  returned  not  3gain  to  the  Earl’s  lodging.  And  the  time  of 
of  his  entry  to  his  houfe  that  night,  this  Deponent’s  wife  inquir’d  at  this 
Deponent,  What  trouble  was  within  the  place  ? To  whom  he  anfwer'd. 
Well  is  me  of  one  thing,  that  if  I had  not  been  there,  the  King  had  been 
twice  flicked  this  night : but  wo’s  me  for  the  thing  that  is  fallen  out. 
And  this  Deponent  being  demanded  by  Mr.  John  Alone ruf,  after  his  re- 
turning from  Falkland,  where  have  you  been  with  your  boots  on}  anlwcr- 
etl.  He  had  been  two  or  three  miles  beyond  Erne,  and  durfl  not  tell  him 
the  verity,  by  reafon  the  Earl  of  Gvwrie  had  difeharged  him  to  tell  the 
errand,  he  fent  him,  to  any  body.  And  farther,  this  Deponent  declares. 
That  when  he  faw  the  Earl  of  Cowrie  Handing  with  the  drawn  fwords  be- 
fore the  gate,  this  Deponent  fpokc  not  to  the  Earl,  neither  yet  the  Earl 
to  him  at  that  time,  but  he  p iffed  tD  his  own  houfe. 

Sic  funferibitnr, 
Andrew  Henderson. 


TSL 


E Abbot  of  Imhechoffrey , fwern  and  examined,  depones.  That,  upon 
the  5th  day  of  Augujl  iaft  by-paft,  this  Deponent  being  in  Falkland, 


conform 

^ , , .4^ at 

diatcly  after  this  Deponent  heard  his  Majefty  cry  furth  of  the  window  of 
the  round,  Fy,  help  ! I am  betrayed,  they  are  murdering  me ! he  ran 
with  diligence  towards  tiic  place,  to  have  helptn  his  Majcfly  j and  before 
his  entry,  (being  the  Earl  of  Gawrie,  this  Deponent  and  his  brother  grip- 
ped him  by  the  neck,  and  faid  to  him.  Traitor,  this  is  thy  deed.  Whilk 
Earl  anfwered,  What  is  the  matter?  I ken  nothing,  immediately  the 
Earl’s  fervants  fever’d  him  from  this  Deponent  and  his  brother.  And  this 
Deponent  entered  within  the  dole,  he  forgathered  with  Sir  Hugh  H, rides, 
who  demanded  of  the  Deponent  what  die  matter  meant ; and,  in  the  mean 
time,  the  Deponent  beard  t>ir  John  Rmnjaj  dying  out  ac  the  turnpike- 
head,  Fy,  Sir  Thomas , come  up  ihe  turnpike,  even  to  the  head  ! And, 
as  this  Deponent  had  paflcd  up  five  flaps  of  the  turnpike,  he  fees  anil 
meets  with  Mr.  Alexander  P.ulhvcn  blooded  in  two  parts  of  his  body,  via. 
in  his  face  and  in  his  neck  i aud  incontinent  this  Deponent  cries  to  Sir 
Hugh  Herries,  and  others  that  were  with  him,  hy,  tins  is  the  Traitor, 
llrike  him  ! And  incontinent  h?  was  ftricken  b.  diem,  and  fell}  and  as  he 
was  fallen,  he  turn’d  his  face,  and  cried,  Alas : I had  not  the  ivyte  of  it ; this 
Deponent  being  ftanding  above  him  in  the  turnpike.  Thereafter,  this  Depo- 
nent pafs'd  to  the  head  of  the  turnpike,  and  entered  within  the  chamber  at 
the  head  of  the  gallery,  where  th  King  and  Sir  JsbnRatnjay  were  there  alone 
prefent ; and,  at  the  firft  meeting,  this  Deponent  laid  to  his  Majefty,  I 
thought  your  Majefty  would  have  concrediied  more  tome,  nor  to  have  com- 
manded me  to  await  your  Majelly  at  the  door,  gif  ye  thought  it  not  meet  to 
have  taken  men  with  you.  Whereupon  his  Majefty  anfwcred  to  this  Depo- 
nent, Alas ! the  traitor  deceived  me  in  that,  as  he  did  in  the  leave;  for  I 
commanded  him  exprefsly  to  bring  you  to  me,  which  iic  promifed  tome  to 
do ; and  returned  back,  as  1 thought,  to  fetch  you  ; but  he  did  nothing, 
but  fleiked  the  door.  Shortly  thereafter.  Sir  Hugh  Hernia  followed  the 


about  lev  en  hours  in  themornini',  he  met  Mr.  Alexander  Ruthven  accom-  i Deponent  into  the  chamber,  and  George  fVUjt*,  fervant  to  James  Hr  skin: 
panied  with  Andrew  Ruthvcn ; and,  at  that  time,  only  faluted  the  faid  Mr.  and  immediately  thereafter  Mr.  Thuna:  Cra  jhun,  with  his  fword  drawn 
Alexander  Mm,  without  any  conference  farther  at  that  time.  And  at  in  his  hand,  entered  within  the  faid  chamber  ; and  the  Earl  of  Qewrte 
that  time,  lie  faw  the  faid  Mr.  Alexander  enter  into  conference  with  his  i followed  him  within  the  faid  chamber,  with  anc  fword  drawn  in  every 
Majefty,  upon  the  green,  betwixt  the  ftables  and  the  park  : which  con-  1 one  of  his  hands,  and  ane  knapfehaw  on  his  head,  who  (buck  at  this  De- 


ference enduring  for  the  fpace  of  a quarter  of  an  hour,  and  the  faid  Mr. 
Alexander  accompanied  his  Majefty  while  they  came  to  the  Meadow  ; and, 
at  his  returning  from  his  Majefty,  this  Deponent  defired  Mr.  Alexander  ro 
disjune  with  him,  by  reafon  his  own  could  not  be  fo  foon  prepared.  To 
whom  Mr.  Alexander  anfwered.  He  might  not  tarry,  by  reafon  his  Majefty 
had  commanded  him  to  await  upon  him.  And,  as  this  Deponent  paflcd  to 
Falkland,  leaving  Mr.  Alexander  behind  him,  met  his  horfe  with  his  man, 
coming  from  Falkland  to  him  ; and  then  this  Deponent,  after  he  had  dif- 
jtined  m Falkland,  he  took  his  journey  the  high-W3y  to  Inthtehaffrey,  and 


ponent  and  his  colleagues  anc  certain  fpacc.  Likeas,  they  defended  them 
and  ftruke  again  : and  that  fame  time,  this  Deponent  was  hurt  in  the 
right  hand  be  M r.  Thomas  Ctnnjl: u>: ; and  this  Deponent  heard  my  Loid 
of Gawrie  fpeak  fame  words  at  his  entry,  but  underfhnds  them  net.  At 
laft.  Sir  jdin  Ramfay  gave  the  Earl  of  Gawrie  ane  dead  llraik  3 and 
then  the  Earl  leand  him  to  his  fwarJ,  and  the  Deponent  law  a man 
had  him  up,  whom  he  knew  not ; and  how  foon  the  Earl  fell  to  the 
ground,  Mr.  Thomas  Cronjhun,  and  the  remanent  who  accompanied  him, 
departed  and  pafs’d  down  the  turnpike.  And  the  Deponent  remembers, 

that 
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But  at  that  time,  ten.  maffifcribnstoD.c  chunter  with  *.-£»!  .to  .te  &M  Mr.  -4?tWtr  ffitey J*  ^ 

of  Gncrii  by  Mr.  7W.  Cmijl.*,,  bo:  knew  nine  of  then,,  except  tint  end  met  hit  Ma.iei.)-.  /ton.  Mi  Lord  obTcottd  tiitoge.hct,  th.t  he  knew 
he  believes  thru  ane  blade  min,  that  was  tbetc  in  company  wilh.n  tne  of  the  coming  of  any  man,  white  the  Mallei  £*C-  /tt»,  Mr.  Tit™, 

chamber,  w »Hwi  l/ntto/,  b.  other  to  the  Laird  of  jfcrtri^l  but  the  f* « was  the  Sritlhat  I htanl  cry,  The  Lings  Majehv  , ts  away 


lie  believes  that  ane  black  man,  that  was  there  in  company  within  the 

‘ fgifcrdbitur  were  in  the  ciofe,  my  Lord  oi  Gowrie  came  back  again  to  the  hall,  fay- 

* v jr  Thomas  Erskin.  ing,  The  King  was  away : fo  that,  as  I thought,  r.e  would  have  each 
t _ , . , inati  thinking  u>.  And  I thought  his  Majdly  was  not  received  with  that 

C 1 R J«b”  Ramfay,  of  the  age  of  twenty- three  years,  orthmhy,  fw  > hca  coinp%rnelU  as  became,  Item,  Aftoi  his  Majefty’s  riding  away, 
depones,  laat  immediately  after  he  had  dined,  the  day  itocueo,  m mv  brother  Httgb  came  to  my  houfc,  and  I enquiring  of  him  what  he 
the  Earl  oi  Gtwrtt s houfe,  he  took  his  Majcfty  s haulk  .rotn  John  mttrray,  thought  of  thir  matters ; anfwered.  Before  God,  fo  fat  as  I can  perceive, 
to  the  effea  the  faid  Jchn  might  have  dined  : and  tlic  Deponent  mi&ng  j trow>  it  frail  fcvth  ane  plain  treafon  on  my  Lord’s  part.  And  I fpeir- 
his  Maiclly,  and  furgathermg  with  the  Laird  of  ««««/••«  -‘“ft  \ ing  at  him.  If  fie  knew  anv  thins  thereof?  anfwered,  he  knew  nothing; 

Gtmrit' s hall;  and  demanding  of  Piltemncf,  where  his  Majelty  wasr  bsJtbca|ul  n Ruthven,'  after  ril  things  were  ended,  fell  in  conference 
the  faid  Laird  firft  convoyed  the  Deponent  to  the  chamber  where  me  tberca|ient  and  he  thought  things  were  i.kclv.  Lojlh,  Andrew  Hender- 


to  the  efts#  the  faid  John  might  have  dined  : and  the  Deponent  jniftn  j troWj  (hall  hVth  ane  plain  treafon  on  my  Lord’s  p*rt.  And  I fpeir- 
his  Mau-lfy,  and  furgathermg  with  the  Laird  of  Pitt-ncruJ,  m the  Lar.  o.  jn  ^ y kncw  anv  thin2  thereof?  ant'wcnrd,  he  knew  nothing; 

Cowrie  s hall;  and  demanding  of  Pittenenef,  where  his  Majctty  wasr  but  he  and  H.nn  Ruthven,'  after  alt  things  were  ended,  fill  in  conference 
the  faid  Laird  firft  convoyed  the  Deponent  to  the  chamber  where  me  thcrcai(ent,  arid  he  thought  things  were  likely.  Lajlly,  Andrew  Hender- 
King  dined,  thereafter  to  the  yaird,  hoping  that  Ins  Majelty  had  men  /^'s  Letter  moves  me  molt  of  all.  AnJ.  upon  my  falvation  and  condern- 
thcre  : and  miffing  his  Majcftr  m the  yaird,  convoy  d the  Deponent  up  Jniuj0_  j know  no  firther  in  this  matter;  nor  yet  can  remember  of  any 


there  : and  miffing  his  Majcftv  in  the  yaird,  convoy  d the  JJeponent  up  fja^on  j ^now  no  farthcr  in  this  matter;  nor  yet  can  remember  of  any 
to  ane  fair  gallery,  where  the  Deponent  was  never  before  ; where  a\  mg  utbcr  circuinflancc  or  prefumptioil,  might  have  induced  me  to  conceive 
remain’d  a certain  fpacc  beholding  the  gallery,  they  came  both  down  to  ^ form  which  1 apprehend,  in  manner  forefeid. 
the  clofs,  where  they  met  with  Mr.  'Thomas  Cranjhun  in  the  mum  ot  the 

clofs,  who  faid  to  them,  that  his  Majctly  was  away  upon  Moncwef. 

Inch : whereupon  this  Deponent  and  Pittenenef  ilndcred  ; and  the  De- 
ponent palled  furth  of  the  gate,  to  his  liable,  to  have  gotten  his  horfe,  j R^y,  one  of  the  Bail  lies  of  the  Burgh  of  Perth,  be  thir  Prcfents 

and  being  Handing  at  the  liable  door,  he  beard  his  Majcfty  cry,  knew  his  I 1 tcftif.es  upon  my  confcicnce,  in  the  fight  of  (Jr  ’ * T n'  " —r~ 


of  Perth , be  thir  Prcfents 
if  God,  as  I Hull  anlwer 


Highnels’s  voice,  but  underflood  not  what  he  fpakc.  Whereupon  he  | t0  |,jm  tbc  Great  Day,  That  upon  the  fifth  day  of  Augstfi,  one  thou- 

comes  immediately  within  the  clofs,  and  findins  are  turnpike-door  open,  i famj  anti  f,x  hundred  years,  I being  in  the  umquhile  Earl  of  Gowrie' s 


comes  immediately  within  the  clofs,  and  finding  ane  turnpike-door  open,  | fand  and  fix  hundred  years,  I being  in  the  umquhile  Earl  of  Gowrie' s 
he  enters  within  the  famcn,  and  runs  up  the  turnpike,  while  he  comes  to  Lodging,  when  bis  Majcfty  was  there,  faw  his  Majeflv,  after  his  dinner,  , 
the  door  upon  the  head  thereof ; and  hearing  ane  llruggling  and  dir.  of  accompanied  with  the  Mailer  of  Gowrie,  rife  from  the  tabic,  and  gang 
mens  feet,  he  ran  with  his  hail  force  at  the  door  of  the  turnpike-head,  furth  of  the  chamber  where  he  had  dined  ; but,  to  what  place,  I know 
which  enters  to  the  chamber  at  the  end  of  the  gallery ; the  Deponent  hav-  not . being  beholding  the  faid  umquhile  Earl  of  Gowrie' s entertainment  of 
ing  in  the  mean  time  his  haulk  on  his  hand,  and  having  dung  open  the  tbe  Noblemen,  in  drinking  his  Majefty's  Scoll  to  them  ; which,  his  Ma- 
door,  he  fees  his  Majcfty  and  Mr.  Alexander  Ruthven  in  others  arms,  jelly,  before  his  rifing  from  the  table,  had  commanded  him  to  do.  And 
{having  and  wrcftling  together,  his  Majcfty  having  Mr.  Alexander  s head  after  this,  the  Lords,  viz.  my  Lord  Duke,  my  Lord  of  Mar,  my  Lord 


upon  him.  Whereupon  the  Deponent  caft  the  haulk  from  him,  and  drew  where  he  fhould  be ; they  went  to  the  fore-gate,  and  Ipeir’ 
his  whinger,  wherewith  he  llrakc  the  faid  Mr.  Alsxand,r\  and  immedt-  jf  be  faw  the  King  go  Yurih  at  the  fore* gate ? and  heard 


heard  the  Porter  an- 


atcly  after  he  was  flrikcn,  his  Majcfty  fhot  him  down  Hairs  whereat  this  fwer.  That  his  Majcfty  was  not  gone  furth  that  way.  Alfo,  that  the  Earl 
Deponent  had  entered.  Thereafter,  thi>  Deponent  addrdles  himfelf  to  a Gf  Gowrie  faid  to  the  Porter,  Ye  lie,  knave,  he  is  furth  ; and  the  Porter 
window  ; and  looking  furth  thereat,  and  law  Sir  Thomas  Erjkin , the  Dc-  replied.  That  he  Ihould  give  his  head,  in  cafe  his  Majcfty  were  furth. 
ponent  cried.  Sir  Thomas  come  up  this  turnpike,  even  to  the  head.  In  Yet,  upon  the  Earl  of  Gowrie' s allurance,  that  his  Majcfty  was  furth 
this  mean  time,  his  Majcfty  did  put  his  foot  upon  the  haulk-lcafii,  to  the  Incite,  the  Lords  iliucd  out  in  hafte  at  the  fore-gale,  and  fpeirtng 
and  held  her  a lang  time,  while  the  Deponent  came  and  took  her  up  where  the  King  was,  1 faw  ane  ding  up  the  long  front- window,  in  the 
again:  and  then  Sir  Thomas  Erjkin  entered.  And  in  the  reft  depones  north-fide  of  the  turret,  upon  ihe  high-gate ; but  who  dang  it  up,  I know 
conform  to  Sir  Thomas  Erjkin  in  all  points;  and  further  fays.  That  not.  And  farthcr,  law  clearly  his  Majcfty  Unit  furth  his  head  and  arnt 
when  the  Deponent  lirll  entered  within  the  chamber,  lie  faw  a man  Hand-  at  th-  forefaid  window,  and  heard  his  Majcfty  crying  loudly,  Fy,  treafon  ! 
ing  behind  his  Majefty’s  back,  whom  he  no  ways  knew,  nor  remem-  treafon!  and  murder  1 help,  Earl  of  Mar!  Whereupon,  I being  very 


I treafon  ! and  murder  1 


hers  what  apparelling  he  had  on  ; but  after  that  this  Deponent  had  ftriken  agaft,  and  wonderfully  aftoiiilhed,  at  that  cruel  and  terrible  fight,  and 


Sic  JulJeribitur , 

Sir  John  Ramsay. 


Mr.  Alexander,  he  faw  that  man  no  more.  pitiful  and  woful  cry,  I not  knowing  what  the  matter  meant,  but  per- 

Sic  Jttbfcribitur,  ceiving  his  Majcfty  in  extream  and  great  danger,  ran  with  all  poflible  di- 

Sir  John  Ramsay.  ligence  thro’  the  ftreets,  crying  loudly,  Fy,  treafon;  treafon  againft  the 

rhn  Grahm  of  Urvuhill,  fwora  »d  examined,  dtponts  conform  to  for  God's  fab.  all  l.onrft  mrn.  taflr  and  rdirve  tho  King : and 

the  Lord  Duke  of  La»  and  the  Earl  of  Mar  in  all  things,  commanded  to  r.ng  the  common  boll,  thatall  might  como  in  hafle  to  h.s 

rtdtltni  tamlm  adding,  Th.t  .hi.  deponent  rhe  tin*  &t  Majrft,  i relief:  and  then  I returned  with  all  poffible  diligence,  wnh  a 

he  via.  at  dinner  in  the  hall,  with  mf  Lord  Dnlic  and  Earl  of  Mar,  he  great  number  of  the  people  with  me,  and  eame  before  the  fceefaid  turret 

faw  the  Kin.  and  Mr.  d>i_lr  RMbia  pafs  threw  Ihe  haU  up  the  turn-  a™1  window,  where  I faw  hw  Maieftrfril  cry  ont;  and  then  1 cried  out, 

pike,  towards  rhe  mdlerv:  and,  as  this  Deponent,  J,l>„  Hamilt.a,  and  How  is  the  King!  But  my  Lord  Duke  and  my  Imrd  of  Mar  anfwered, 

othek,  were  following,  Mr.  Mxamlar  cried  Back,  Gentlemen,  day.  for  T he  ^ » w^L  (praifc  he  M God^  Then  I cried  again  up  to  his 

r«  if  iJ  Kin  will  Majcfty,  and  Ihew  his  Majcfty,  That  the  Bailhes  and  1 ownlhip  were 

£ ’ ov  r.t  r.  .m.. ...  then  come,  in  all  hafte.  to  LiddIv  ami  relieve  his  Mak-ftv : and  therefore 


iy.  ' , cr,  ,n,i  How  is  the  King  ? But  my  Lord  Duke  and  my  Lord  of 

Back,  ’(^titlemen,  flay/for  The  King  is  well,  (praife  be  to  God),  Then  I cried  again  up  to  his 
fo  it  is  his  Highmds-a  will.  <h?” '"S  M.jefly,  That  the  Bmliies  and  1 ownlhip  were 

° S,'f  fulfcribitur  then  come,  in  au  halte,  to  fupply  and  relieve  his  Majcfty : and  therefore 

John  GrIbam  ifVrqMll.  hdou.hr  his  Maielly  to  command  what  was  his  Majefty's  Will,  and  bed 
, . _ , ,,  r , to  be  done.  And  then  his  Majcfty  beckoned  furth  his  hand  to  me  and  to 

yohn  Graftam  ot  Balgownt,  of  the  age  of  fifty  yeans,  or  thereby,  t,lc  pcopjCj  commanding  me  to  caufc  the  people  retire  them  to  their 
J married  depones,  conform  to  the  Lord  Duke  m all  things ; adding,  lot|gings.  Which  comrnandmcnt  I incontinent  obeved,  and  commanded 
That  this  Deponent  the  day  libelled,  after  the  death  of  the  Earl  of  Gowru  all  *££ner  of  men  to  retirc  thcmfelves  to  their  lodgings  ; and  likewife 
and  his  brother,  and  hearing  h.s  Majcfty  report,  that  Mr.  Alexander  ffcd  C()  thc  mcrcat^rofs>  an(J>  by  open  proclamation,  commanded  in  his 
prefled  to  have  bound  h.s  H.ghnefs  s hands  with  a garter ; th.s  Deponent  Highncfs’s  name,  that  all  men  Ihould  retire  then,  to  their  lodgings,  under 
found  a garter  at  the  cheekof  thc  round  door  among  the  bent,  and  mime-  lhe  pain  of  trcafonj  who  obeyed  not  incontinent  after  my  charge.  And 


John'1 ffl To(  UrqubiU.  ^fought  his  Majcfty  to'commamf  what  was  his  Majefty’s  Will,  a 

, . _ , , , r ..  . , to  be  done.  And  then  his  Majcfty  beckoned  furth  his  hand  to  mi 

yohn  Graftam  ot  Balgownt,  of  the  age  of  fifty  years,  or  thereby,  t,lc  pC0mCj  commanding  me  to  caufc  thc  people  retire  them 
J married,  depones,  conform  to  the  Lord  Duke  in  jll  lhings;  addnlg,  Which  commandment  I incontinent  obeyed,  and  com 

Th,.  fKIc  llnnni.>.nr  fhy  rltiu  1 Iw  <•/  t.frrr  fhf  nf  rhf  K nr  \ nf  Gavirse  ,.b  a n . , . ..  - . I - 


Thomas  Erjkin  gripped  to  the  fam 
it,  which  he  has  yet  in  keeping. 


Sic  fubjeribitur. 


land  and  fix  hundred  years,  before  thefe  witnefles,  Mr.  Patrick  Gallowah, 
Minifter  to  his  Majcfty ; James  Drtirnrnond  of  Letchel ; Oliver  Yotmg , Cots- 
Jiantine  fPstUacc,  Thomas  JohnJion , liaillics  ; Henry  Elder,  Clerk ; Robert 


John  Graham  of  Balgawtie.  JAmitr^  AJrnu  MJat,  IVtiliam  Jack,  Burge  ill's  of  Perth.  Sic 
T Mr.  Jfhn  Monerief  depones  as  follows,  to- wit.  That  day  I was  Hill  Jttbfcribitur,  Andrew  Roy,  Baillic,  with  my  hand.  Mr.  Patrick  Gal - 
-*•  preient  with  my  Lord  of  Gowrie,  unto  the  time  I heard  his  Majefty  lowah  witnefs  ; James  Drummond  witnefs;  Olive * Young,  Baillie,  witnefs  ; 
cry,  Treafon  ! anil  faw  him  put  his  arm  furth  of  the  window  ot  thc  Thomas  Jehnjloun,  Baillie,  witnefs ; Robert  Anderfon  witnefs,  Andrew 

room,  and  then  left  him  : for  I conceived  in  my  heart  it  was  plain  treafon,  Ansolt  witneis  ; ll'iHiam  Jack  witnefs  j Henry  Elder,  Scribe,  witnefs. 

confpired  againft  his  Majefty,  and  was  induced  hereto,  in  rcfpc&of  thefe 

prelumptions  following  : FirJI,  I faw  thc  King’s  Majefty  and  umquhile  D Obert  Cbriffit,  Porter  to  umquhile  John  Earl  of  Gowrie,  of  thc  age  of 

Mr.  Alexander  Ruthven  my  Lord’s  brother  go  furth  at  the  hall-door  their  -**■  thirty  years,  Jolutus , depones.  That  he  was  Porter  to  thc  Earl  ot’ 
alanes ; whereas  his  Majefty  had  no  weapons,  and  Mr.  Alexander  had  a Gowrie , the  fifth  day  of  Augujl  libelled  : licklikc  ho  was  by  the  fpace  oi 

fword.  Next,  I faw  his  Majcfty  come  in  a quiet  and  fober  manner  to  the  five  weeks  before.  And  fliortl  v atter  the  dinner,  this  Deponent  faw  my 

town,  wherethrough  appeared  he  would  have  no  evil  purpofc  in  his  Lord  Duke,  the  Earl  of  Afar,  the  Earl  of  Gowrie,  come  to  the  dole  : and 


town,  wherethrough  appeared  he  would  have  no  evil  purpofc  in  his  Lord  Duke,  the  Earl  of  Afar,  the  Earl  of  Gowrie,  come  to  the  dole  : and 

mind.  Item,  He  faid,  Mr.  Alexander  riding  to  Falkland  in  thc  morning,  my  Lord  Duke  fpcird  at  this  Deponent,  if  his  Majefty  was  pafled  furth  of 

was  obfeured  from  me  and  my  brother  Hugh  where  he  was;  and  I the  cloie  ? The  Deponent  anfwered,  that  he  was"  not  furth.  Then  thc 

having  enquired  of  my  Brother  Hugh  where  he  was  riding  to,  he  Lord  of  Mar  faid,  Billy,  tell  me  the  verity,  if  his  Majefty  be  furth  or 

knew  nothing  thereof ; fo  that  neither  he  nor  I could  get  trial  of  thc  Lame,  not?  And  he  anfwered,  in  truth  he  is  no:  furth.  The  Earl  of  Gowrie 


Item,  I having  enquired  at  Andrew  Hendtrfon  himfelf,  who  rode  to  Falk- 


i angry  countenance,  faid,  Thou  lied,  he  is  furth  at  the 


land , and  returned  two  hours  before  him,  faluted  me,  and  anfwered.  That  back-gate,  and  through  the  Inch:.  Then  this  Deponent  anfwered,  that 

he  had  been  two  or  three  miles  above  thc  town ; and  fays,  the  faid  An-  cannot  be,  my  Lord,  for  1 have  thc  key  of  the  back-gats,  and  of  all  thc  gates 

drew  had  another  doublet  on,  more  than  he  ufed  commonly,  and  was  of  the  place.  Thereafter,  this  Deponent  heard  and  law  his  Majcfty  looking 

more  bulkfom ; and,  as  appears,  might  have  contain’d  ane  Secret.  Item,  furth  of  the  window  of  thc  round,  and  crying,  Treafon1  Treafon!  fy. 

That  day  being  the  Council-day  of  thc  town,  my  Lord  excufed  himfelf,  help,  my  Lord  of  Mar  ! And  incontinent,  ray  Lord  Duke,  the  Earl  of 

in  refpett  of  his  advice.  Item,  I having  prefied  him  to  fubferibe  ane  Con-  Mar,  and  others,  ran  up  thc  ftair  of  thc  turnpike  to  the  gallery  : and  therc- 

firmationof  ane  Lady's,  firft  refufed,  in  rcfpc£t  aforefaid ; always  pafled  after,  thc  LordofGsti/re'e  came  from  thehigh-ftreet,  within  :he  clofc, having 


it  thereafter.  Item,  my  Lord  tarried  longer  from  his  dinner  nor  he  ufed  : j 


id,  and  a drawn  f.vonl  in  his'har.J,  accompanied 


and  albeit  Andrew  Rutl.-ven,  who  was  with  the  Mailer,  came  and  rounded  ] with  Alexander  and  Harry  Ruthven,  Patrick  Eviot  and  Hug  ■ Monerief,  Mr. 
my  Lord  at  the  boarJ,  he  made  him  to  miiknow  all  things,  unto  thc  time  1 Thomas  CranJIoun  j all  having  drawn  fwords  in  their  hands,  and  pafled  all 
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aether  with  my  Lord,  up  the  old  turnpike  ; but  what  was  done  within 
the  bouts  and  place  thereafter,  knows  not,  but  by  report : neither  faw  he 
„ j0, It  brought  to  the  place,  by  any  of  the  town.  And  knows  no  more 
of  the  matter.  Sic  fubferibitur, 

Robert  Christie. 

Alexander  Blair,  younger  of  Beltbyik,  fworn  and  examined,  depones, 
conform  to  immediate  precedent:-,  excq>t,  That  he  faw  not  my  Lord 
0f  Gowrie  pafrwith  his  company,  and  drawn  (words,  up  the  turnpike  : but 
faW  Alexander  and  Hary  Ruthven,  and  Hugh  Moncrief  come  down  the 
little  turnpike,  where  they  and  my  Lord  had  afeendedj  the  (aids  three 
o^rlons  having  drawn  fwords  in  their  hands;  but  faw  not  Patrick  Evict 
there.  And  this  Deponent  fays,  that  after  the  tumult  was  rifen,  and  this 
Deponent  preffing  to  enter  within  the  place,  he  was  a little  (laid  by  them 
in  the  place  ; but  -they  yielded  at  once,  and  the  Deponent  got  entry- 
Like  wife  he  faw  a joilt  brought  from  the  town,  and  fet  up  at  tue  wail  of 
thr  clofe ; but  who  brought  the  famcn  iu,  he  knows  not. 

Sic  fubferibitur , 
Alexander  Blair, 
Appearand  of  Bahhyik. 

r-rEcrge  Hay,  prior  of  Charterboufe , of  the  age  of  twenty-eight  years,  or 
O'  thereby,”  married  ; depones,  conform  to  the  Lord  Duke  of  Lenox,  in 
all  things,  after  his  Majefty’s  entry  in  St.  Jehnjhun,  the  day  libelled  : ad- 
that,  famen  day,  the  Deponent  having  ado  in  St.fohnjloun  with  the 
Lai!  of  Gowrie,  and  (peaking  with  him  in  his  own  place,  he  faw  Andrew 
Bender  for.  come  in  booted  from  Falkland,  and  heard  the  laid  Earl  of  Gcw- 
rie  enquire  of  the  faid  Andreev,  who  was  with  his  Majefty  in  Falkland? 
And  thereafter,  the  faid  Lari  took  the  faid  Andrew  Hende-hn  to  the  cabi- 
net, and,  after  a certain  fpace,  the  Earl  coming  to  the  chamber,  he  gave 
this  Deponent  his  difpatch  ; faying.  That  he  had  to  do  that  day,  and  might 
not  await  of  his  errand,  and  bade  him  come  another  das-. 

Sic  fubferibitur, 
George  Hay 

MR.  Peter  FLiy,  of  the  age  of  thirtv  years,  or  thereby,  married;  de- 
pones, conform  to  George  Hay  iu  all  things,  the  Witncfs  immediately 
preceding.  Sic  fubferibitur, 

Peter  Hay. 

tpObcrt  Graham  of  Thorink , fworn  and  examined,  depones,  conform  to  the 
-A  Uuke  of  Lenox,  after  that  his  Majefty  entered  ill  Perth. 

Sic fubferibitur,  Robert  Graham. 

Oliver  Young,  Bailliein  Perth,  fworn  and  examined,  depones,  That  the 
day  libelled,  this  Deponent  was  in  the  Earl  of  Cowrie’s  lodging,  where 
he  faw  the  King  dine  ; and  after  dinner^faw  the  King's  Majclty  and  Mr. 
Alexander  Ruthven  pafs  their  al lanes  through  the  hall,  and  up  the  turn- 
pike; and  immediately  thereafter,  this  Deponent  parted  to  his  own  lodg- 
ing in  the  town,  where  he  abode  while  the  cry  and  tumult  raife  ; and  in- 
continent, this  Deponent  running  to  the  place  whereat  his  Majefty  crycd 
out  at  the  window  ; and  commanded  this  Deponent,  by  name,  to  ftay  the 
tumult  of  the  People  : the  which,  this  Deponent  obeyed  and  did  ; and  faw 
Hugh  Moncrief  coming  furth  of  the  place  ; but  his  face  being  bloody, 
and  Han  Rutbvci.,  one  of  the  defenders,  at  the  mouth  of  the  Water-gate, 
with  a drawn  lword  in  his  hand  : and  knows  no  more  in  the  matter. 

Sic fubferibitur,  Oliver  Young. 

JAmes  Drummond  of  Pitcarnss , fworn  and  examined,  depones,  conformis 
immediate  precccdcnti  in  omnibus : adding,  that  as  the  Deponent,  im- 
mediately after  U16  cry  raife,  running  to  the  place  libelled,  he  meets  upon 
the  higii-ftreet  Alexander  Ruthven  one  of  the  defenders,  having  a drawn 
fword  in  his  hand,  and  crying  fire  and  powder  1 Anjl  hc  knows  no  more 
of  the  matter.  Sic  fubferibitur, 

James  Drummond. 

tr/llliam  Reynd,  fleflier  in  St.  J;hnJioun,  of  the  age  of  thirty  years,  or 
''  thereby,  married,  depones.  That  he  faw  within  the  cloi'c  of  Perth, 
after  fray  raife,  Ptr.rick  Evict  and  Hugh  Moncrief,  both  bloody,  having 
drawn  fwords  in  their  hands.  Sic  fubferibitur, 

William  Keykd. 

CTHomas  burgefs  of  Perth,  fworn  and  examined,  depones,  con- 

■*  form  to  fan.es  Drummond  and  l William  Reyna  ; hut  lie  law  not  Pa- 
trick Eviot  tneie.  Sic  fubferibitur, 

Thomas 

r^Eorge  JVilfm,  fervant  to  fames  Erskin , of  the  age  of  twenty-four  years, 

■ or  thereby,  flatus , depones,  conform  to  Sir  Thomas  hit  fin  in  all  j 
things ; by  reafon  this  Deponent  was  ip  company  with  the  faid  Sir  Tho - 
ma>,  after  the  firft  time,  that  he  and  James  Erf-in  his  brother  had  gripped  1 
the  Earl  of  Cowrie,  and  were  findervd  from  him  be  his  I'civ-apts  ; and  im- 
mediately thereafter,  this  Deponent  accompanied  the  faid  Sir  Thomas  Ers-  : 
kin  up  to  the  turnpike,  into  the  chamber  where  his  Majefty  was,  where  he  } 
law,  as  the  faid  Sir  Thomas  bas  deponed,  in  all  things. 

Sic  fubferibitur, 

George  Wilson. 

T~\Avid  Reyn/l,  fielher  in  Perth,  fworn  and  examined,  depones,  conform  j 
to  Jamei  Drummond,  and  heard  Alexander  Ruthven  cry  for  powder;  j 
but  faw  not  Pat,  ick  Evict.  Sic  fubferibitur , 

David  Reynd.  ' 


(filbert  Hutcbinfn  in  Perth,  of  the  age  of  twenty-four  years;  or  thereby’ 
folutus , depones,  conform  to  fames  Drummond  in  all  things,  and  Dem’d 
Reynd. 

Sic  fubferibitur, 
Gilbert  Hutchinson. 
yOhn  Murray  of  Arknty , of  the  age  of  fifty-eight  years,  or  thereby, 
J married,  depones,  the  day  libelled,  this  Deponent  came  to  St.  Johnf- 
tcun  after  dinner,  where  he  heard  his  Majefty  erving  furth  of  the  win- 
dow of  the  round,  F\  , Treafon,  my  Lord  of  Mar,  help  I Immediately 
my  Lord  of  Mar  and  the  Duke  ran  up  the  broad  turnpike  ; and 
the  Dcponer  followed  them  in  the  clofe,  where  he  faw  the  Lord  of  Gowrie, 
having  ane  fteel  bonnet  on  his  head,  and  two  drawn  fwords,  ane  in  ilk 
hand;  and  faw  the  faid  Earl  pafs  up  the  turnpike,  accompanied  with  cer- 
tain his  fervants,  having  drawn  fwords  in  their  hands  ; 01  whom  he  knows 
none’  Sic  fubferibitur, 

John  Murray. 

Ct  'Nonas  Burrell,  hurgefs  of  Penh,  fworn  and  examin’d,  depones,  conform 
to  fames  Drummond,  adding.  That  the  time  of  the  fray  this  Deponent 
entring  within  the  clofe  of  the  place,  he  law  ftanding  in  the  clofe,  with 
drawn  fwords  in  their  hands,  Alexander  and  H.irrie  Rutbvene,  and  Hugh 
Moncrief  blooding  in  his  lacc;  and.  at  the  fametime,  this  Deponent  fa\v 
Mr.  Thomas  Ctasijioun  come  down  the  black  turnpike,  and  he  took  lonh  of 
his  hand  his  fword;  and  heard  the  faid  Alexander  Ruthven  cry  for  fire  and 
powder;  and  law  not  Patrick  Eviot  there.  Sic  fubferibitur, 

Thomas  BurrelL. 

Alexander  Ftrrijl,  tailor  in  Perth,  of  the  age  of  forty  years,  or  thereby, 
_ married,depones,  the  day  libelled,  be  faw  George  Craigingeh, and  I Falter 
Crookjhank  a laquey.  Handing  in  the  yeard  with  drawn  fwords. 

Sic  fubferibitur, 
Alexander  Forrest. 
JJfllliam  Robrrtfon,  notar  in  Perth,  of  the  age  of  thirty-four  years,  or 
thereby,  married,  depones,  the  day  libelled,  this  Deponent  being 
within  the  clofe  of  tl.c  place,  he  faw  the  Lord  of  Gowrie  ftanding  in  the 
clofe,  accompanied  with  feven  or  eight  Pcrfons,  of  whom  he  knew  none; 
the  faid  Earl  then  having  ane  fteel  bonnet  on  his  head,  and  ane  drawn  fword 
in  ilk  hand  ; at  the  whilk  fight  this  Deponent  being  afraid,  pall  furth  of 
the  place,  and  knows  no  more  in  the  matter.  Sic  fubferibitur, 

William  Robertson. 
DObert  Galbraith,  fervant  to  the  King’s  Majefty,  of  the  age  of  thirty 
v years,  depones,  conform  to  the  Lord  Duke'o i' Lenox  in  all  things,  by 
reafon  this  Deponent,  all  that  Day,  was  in  company  with  hisjvlajefty,  and 
after  that  his  Majefty  had  cried  out  at  the  window,  Treafon  ! this  De- 
ponent followed  the  Duke  and  Earl  of  Mar  up  the  turnpike,  and  depones, 
as  they  have  deponed. 

Sic  fubferibitur , 
Robert  Calbraith 

lpOlcrt  Br  own,  fervant  to  his  Majefty,  depones,  conform  immediate  pra- 
iV  cedent i in  omnibus,  becaufc  this  Deponent,  the  time  libelled,  accom- 
panied Sir  John  Hamilton  to  fetch  the  hammers  up  to  the  gallery  ; and  this 
Deponent  parted  up  the  little  black  turnpike,  and”,  at  his  lirft  entry  within 
the  chamber,  he  faw  the  Earl  of  Gowrie  lying  dead  ; there  being  at  that 
time  in  company  with  his  Majefty,  Sir  Thomas  Erskin,  Sir  Hush  Herrin, 
Sir  John  Ramfay,  and  George  JViljon. 

Sic  fubferibitur , 
Robert  Brown. 

JAmts  Bog,  porter  to  his  Majefty,  fworn  and  examined,  depones.  That 
he  faw  the  King’s  Majefty  and  Mr.  Alexander  Ruthven  pafs  through 
the  hall,  and  faw  that  day,  George  Craigingelt  with  ane  drawn  fword  in  His 
hand,  accompanied  with  certain  rafeals;  and,  in  others,  depones,  conform 
to  the  Lord  Duke  and  Earl  of  Mar  in  all  things. 

Sic  fubferibitur, 

James  Bog. 

yOhn  Bog,  (fervant  to  his  Majefty  in  the  ale-cellar,.fworn  and  examined, 
J depones,  conform  to  fames  B g. 

Sic  fubferibitur, 

John  Bog. 

yjLexander  Peebles,  burgefs  of  Perth,  of  the  age  of  thirty  years,  or  there- 
by,  married,  depones,  the  day  libelled,  this  Deponent  being  within  his 
own  houfe  foranent  the  Earl  of  Gowrie’%  lodging ; how  foon  his  mother 
heard  the  common  bell  ring,  (he  locked  the  door,  and  held  him  in  all  the 
time ; and  faw  at  that  time,  the  Earl  of  Gowrie  enter  in  at  the  gate  with 
two  drawn  fwords,  ane  in  ilk  hand,  and  ane  lacquey  put  ane  ftcel-bonnet 
oiie  his  head  ; and,  ane  certain  fpace  thereafter,  the  Deponent  faw  Hugh 
Moncrief  come  furth  of  the  placewith  anc  bloody  head,  and  Patrick  Evict's 
man  liktwife  blooding  ; and  alfo  faw  Patrick  Eviot  come  furth  of  the 
hall ; but  remembers  not  if  lie  had  ane  fword  in  his  hand  : and  faw  alfo 
Alexander  Rutlnten  come  furth  with  anc  fword  drawn  in  his  hand. 

Sic  fubfc  ilitur,  ■ 
Alexander  Peebles. 


The  Sentence  and  Doom  pronounced  by  the  Lords  and  Eftates  of  Parliament  for  High -Treafon,  againjl  John  Earl  of  Gowrie, 
and  bis  Brother  Mr.  Alexander  Ruthven. 


[To  repeat  the  Libel  and  Executions,  or  the  Libels  verbatim,  would  be  ufdefly  tedious  to  Readers  therefore  I infert  the  Doom  or 
Sentence  verbatim,  pronounced  on  the  15th  Day  of  November  1600.] 


THE  finds  Lords  and  Eftates  of  Parliament  finds,  decerns  and  de-  | 
dares,  that  the  faid  umquhil  John  Earl  of  Grtwie,  and  Mr.  ALx- 
' under  Rutbv/n  his  Brother,  committed  and  did  open  and  manifeft  Trea-  | 
‘ fon  againtt  our  faid  Sovereign  Lord,  in  all  points,  articles  and  matter  } 
Vot.  VII.  I 


contain’d  in  the  faid  fummons  : and  therefore  it  was  given  for  doom, 
by  the  mouth  of  David  Lindfay  Dempfter  of  Parliament,  in  manner 
and  form  asfoilows : 
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Mr.  Recorder  with  a very  grave  admonition  to  him,  to  make  him  fee 
his  fault  and  fly  to  God’s  mercy  for  pardon,  pronounced  Judgment; 
which  he  took  patiently. 

They  afked  him,  what  he  had  to  fay  : he  anfwered,  nothing ; but  de- 
Gred  my  Lord  of  London,  that  he  might  have  one  fent  to  him,  fit  for  a 
man  in  his  cafe. 

Lord  of  London.  What  ? you  would  not  have  a Jefuit  or  a Prieft  ? 

Cape.  Lie.  No,  I am  a Proccftaitr:  1 never  liked  thof e Pater- nailer  fel- 
low' ; but  I defirc  a tniniftcr,  and  to  receive  the  faerament : and  further 
I defire,  my  Lord-Chief- Jufticc.  that  my  fon  may  have  no  wrong,  and 
that  he  may  have  that  little  that  he  nad  got  togrthei,  and  fhould  leave  be- 
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hind  him;  for  it  was  his  by  right,  and  his  fon  might  prove  an  honed 
man,  and  do  his  Country  good  fin  vice  one  day. 

Lori-Chief- JuJUc:.  Hclhould  have  his  right;  nobody  fhould  be  wronged. 

So  the  Court  broke  up. 

Captain  Lei  (til!  protdlingbe  never  intended  any  fuch  thing  againft  the 
Queen  as  was  laid  to  his  charge;  which  he  continued  to  affirm  afterwards 
to  Mr.  Pasfield,  to  whom  he  cor.fi: (Ted  his  other  fins  very  freely,  even  tak- 
ing his  death  upon  it. 

He  died  the  next  day  at  Tyburn  very  chriftianly,  confciRng  his  other 
vices,  butftill  denying  this. 


8.  The  Trial  of  Sir  Cliriftophcr  Blunt,  See. 


VIII.  The  Trial  of  Sir  Chriftopher  Blunt,  Sir  Charles  Davers,  Sir  John  Dans,  Sir  Gilly  Merrick, 
and  Henry  Cuffe,  March  5,  1600.  43  Eliz.  at  Weftminfter;  far  High-Trealon  *. 


The  Commifnoners  were, 


The  Earl  of  Nottingham,  Lord  High- Admiral. 

The  Lord  Hunfdon,  Lord-Chamberlain. 

Mr.  Secretary  Cecil. 

The  Lord  -Chief-  Ju  (lice  P op  bam. 

TH  E ComniiiEon  being  read,  the  Court,  proceeded  to  the  IndlA- 
ment,  which  was  in  fubflance  as  follows : 

“ That  on  the  8th  day  of  February  lad,  at  Efpx-houfc , they  confpired 
««  the  death  and  difinhenfon  of  the  Queen's  Maiclly,  and  on  that  day 
“ cauled  an  infurreAion  of  the  fubjeds,  and  made  war  in  London  awinlr 
“ the  Queen,  and  intended  altering  the  Government,  State,  and  Reli- 
“ ligion  now  ctlablifhcd,  and  to  furprizc  the  Court  at  lVbitehall.  I he 
“ ffuecn  underft&nding  of  their  intended  Treafons,  for  preventing 
“ thereof,  upon  the  8th  of  February , fent  the  Lord-Keeper,  the  Earl  oi 
“ fhrcejltr.  Sir  If'iiti/nn  Knawtn,  and  the  Lord-Chief- Juliicc,  to  Efftx- 
“ houfe ; they  then  commanded  the  Earls  of  Ejfex  and  Southampton  upon 
“ their  allegiance  to  defift  from  their  purpqfcs,  to  difpcrfe  their  forces 
“ ailemblcJ,  and  to  demean  thcmfelves  as  dutiful  fubjc£ls.  But  they 
“ refuted  to  obey  their  command ; and  committed  them  the  faid 
“ Lord- Keeper,  Earl  of  It'oreefler , Sir  IVUHam  Knowles,  and  the  Lord- 
“ Chief- Jufticc.  to  be  ftriAly  kept  and  detained  in  £#?;f-houfe,  by  the 
“ faid  Sit  John  Davis,  keeping  them  in  by  force  ; and  thefe  words  Deing 
“ ufed  byfome.  Kill  them!  Kill  them  ! And  that  the  Earl  of  Efltx,  upon 
“ his  going  out  of  the  houfe,  commanded  that  if  they  fhould  offer  todc- 
“ liver  them  out  of  their  cuflody,  or  if  the  faid  Earl  fhould  inil’carry  in 
« Lot  dm,  then  they  fhould  kill  the  faid  Privy  Councillors  and  the  Earl 
“ of  It'oreefler.  And  that  the  fame  day  they,  with  the  number  of 
« 300  men  went, into  the  City  of  London,  fceking  to  ftir  up  fuch  citizens 
o as  they  Could  move  to  their  Rebellion.  And  that  the  faid  Sir  Charles 
“ Dovers,  Sir  Cbrifhpher  Blunt,  and  Sir  John  Davit,  on  the  faid  8th 
“ day  of  February,  together  with  the  Earl  of  E-flex,  did  fortify  the  laid 
“ houle,  and  armed  themfclvcs  againft  the  Earl  of  Nottingham,  the 
“ Queen’s  Lieutenant,  and  againft  the  Queen’s  Army  and  Forces  fent 
“ for  the  fupprelfing  of  the  faid  Rebels.” 

The  Prifoners  being  demanded,  whether  they  were  guilty,  or  not  guil- 
ty, of  the  feveral  Treafons  whereof  they  were  indicleu  ? 

Sir  Cbrifhpher  Blunt  con  felled  feveral  of  the  things  contained  in  thein- 
diAmcnt,^«nd  would  have  pleaded  not  guilty  to  the  reft  \ ; but  the  Court 
told  him  he  muff  plead  general,  either  guilty  or  not  guilty  to  the  whole 
Indictment : and  upon  evidence  cxctifc  himfelf  in  what  parts  he  can. 
Whereupon  he  pleaded  to  the  IndiAim.ni,  Not  guilty  ; i(nd  put  himfelf 
for  his  trial  to  God  and  his  Country. 

Sir  Coat  let  Haven  made  the  like  proteftation,  but  was  dircAed  by  the 
Court  to  plead  to  the  IndiAment : and  fo  he  pleaded,  Not  guilty. 

Sir  John  Davis  faid,  his  Cafe  was  different  from  die  reft;  but  feeing  he 
mult  plead  negatively  to  all,  he  pleaded.  Not  Guilty. 

Sir  GittyMerrhk  and  Mr.  Cuffe  were  arraigned  upon  another  IndiAment, 
but  upon  the  points  of  the  former  IndiAment,  faving  for  levying  of  war 
III  London,  and  sflaulling  the  Queen’s  forces  there,  and  confpiring  and 
plotting  at-Dn/zy-houfe. 

Yclvcrton , the  Queen's  Serjeant,  began  the  Evidence  and  opened 
the  IndiAment,  fhewed  the  act  ilfelf  to  be  Treafon  by  the  Statute  of 
>5  Edw.  111.  therefore  for  the  prifoners  to  pretend  an  intent  to  another 
purpole,  is  no  excufv. 

Toaiter  theState,  change  the  Religion,  inforcc  the  Prince  to  fettle  power. 


Sir  John  Foriefate , Chancellor  of  the  Exchequer. 

Mr.  Secretary  Herbert. 

With  divers  of  the  Judges. 

and  for  fubicAs  to  fway  things  at  their  lift,  is  crimen  Left  majejlatii ; 

: and  all  IndiAments  term  this  T reafon : for  that  fubjeA  that  will  rule  his 
Prince,  will  never  be  ruled  by  his  Prince  ; and  to  rule  with  his  Prince, 
the  world  may  as  well  bear  two  funs  as  the  ftate  fuffer  two  fuch  Go- 
vernments. 

For  particular  proofs  and  plain  convincing  of  the  parties,  there  need  no 
other  but  their  confeffions ; which  he  protefted,  as  he  would  be  crcdtied 
in  the  world,  came  voluntarily  from  every  man  examin’d,  no  man  being 
racked  or  tormented. 

It  is  not  unknown  with  what  clemency  the  Queen  let  pafs  the  offence 
committed  by  the  Earl  in  Ireland:  1'otnc  of  as  great  place  as  he,  have  fuf- 
fered  for  lefs  offence  than  was  proved  againft  him  at  his  convention  be- 
fore the  Lords.  But  fuch  was  her  Majefty’s  clemency  towards  him,  as 
not  to  fuft'cr  him  to  be  brought  to  public  trial  for  thofe  offences  ; but  he, 
to  fhew  the  mind  he  bore,  impatient  to  expeA  the  Queen's  leifurc  anil 
grace,  gives  himfelf  wholly  to  think  how  he  may  wreft  the  Queen  to  his 
fancy.  He  being  prifoncr  in  the  Lord-Keeper’s  lioufc,  the  Queen  was 
contented  to  let  him  take  ins  choice  of  anv  Country  in  England  whereto 
live,  only  confined  with  this,  that  he  fhould  hold  himfelf  a fubjeA 
under  her  Majefty's  difplwafure  ; yet  left  to  be  guarded  only  with 
his  own  difcrction-  This  grace  notwithftanding,  lie  ceafed  not  to 
plot  wirh  divers  foreigners,  he  fends  to  the  low  Countries,  prac- 
1 lifts  in  Ireland,  raifes  (pints  at  home  in  ZE-jiry-houfc  and  Ejfex- houfe, 
for  ftippM-fliug  the  Queen,  calliug  of  a Parliament,  taking  the  Tower, 
poircffing  of  London i and  this  cannot  be  intended  without  the  deftruc- 
1 lion  of  Her  Majefty  : and  nil  thefe  Plots,  by  all  their  own  confeffions, 
were  conferred  and  difputcd  of  divers  times.  Being  fent  for  to  come  be- 
j fore  trie  Lords  of  her  Majefty's  Privy- Council,  the  Earl  refufesto  come; 
and  the  fame  night  fends  for  all  his  friends  and  followers  to  repair  to  him. 
Thc.Qitecn  hearing  of  this,  fends  the  Lord-Keeper,  the  Earl  of  JVcfceJItr, 
Sir  IVUliam  Knowles,  and  the  Lord-Chicf-Juilice  unto  him.  Thefe  Coun- 
cillors find  the  outward  Court  guarded  ; thefe  Councillors  coming  to  the 
Earl,  commanded  the  Earl  and  all  his  accomplices  to  laydown  force,  and 
defiring  private  conference  wirh  the  Earl ; he  refufeth,  and  faith  he  will 
go  into  London,  and  take  order  with  the  Mayor  and  Sheriffs  of  the  City, 
and  will  then  return  to  them  again  ; fo  confident  he  was  of  his  own  ftrength 
and  favour  of  the  City.  The  other  matters  opened  by  Mr.  Serjeant 
were  the  former  points  laid  in  the  IndiAment. 

Mr.  Attorney-General  Coke , coming  to  urge  the  evidence,  defired,  be- 
caufc  the  bar  was  peftcred,  to  have  Sir  Gilly  Merrick  and  Mr.  Cuffe  re- 
moved for  a time,  which  was  done.  Then  Mr.  Attorney  laid,  he  was 
now  to  fpcak,  not  before  common  Judges,  nor  of  common  matters,  but 
the  greateft  and  the  wcightjeftcaufc  that  ever  he  had  to  deal  in,  iho’hc  had 
now  ferved  the  Queen  feme  time. 

The  Queen’s  Serjeant  hath  generally  delivered  the  matter,  and  he  was 
now  to  prove  what  had  been  opened,  wherewith  he  had  ftrlyen  with  him- 
felf  to  have  fpoken  nothing  of  him  that  dead  is  ; but  unavoidable  nccelfiiy 
forced  to  name  him,  but  it  fhpuld  be  with  thefe  two  cautions  : fit  ft,  tii 
ipeak  nothing  but  what  the  very  matter  enforceth  ; fecondly,  to  fay  no- 
thing but  that  without  all  contrauiAion  was  true.  The  qucllion  now  is  no:  to 


• This  i*  printed  from  a MS.  purcluucd  at  theSalcof  the  MSS-  ofPetcr  Le  Sense,  Efq.  Am.-vt  King  at  Arm*;  and  t ho'  in  the  MS.  it  is  wrote  to  Sir  Charles D avers,  jre: 
on  the  margin  is  wrote  in  Mr.  Lr  Knv’»  hand,  Sir  Charles  Danvers  ; and  lb  it  is  in  Camden'  1 Eliz.  it.  the  complete  Hillory  of  England,  vol.  II.  p.  6;8. 

J Rates:,  who  by  command  of  Queen  Elfcatetb,  publiihrd  a declaration  touching  the  Treafons  of  the  Earl  of  Ejfex  and  his  accomplices,  (fee  Iiu  Works,  vol.  TV.  p. 
in  that  part  which  relates  to  what  palled  at  the  Arraignment  of  Riant,  .j v.  Qiyt,  There  were  arraigned  and  tried  by  a Jury-bath  of  Aldermen  of  London,  and  other  Ocntle- 
men  of  g'l.xl  credit  and  fort.  Sir  Cbriflopbrr  Blunt,  Sir  Charles  Dawn,  Sir  feint  Da-vis,  Sir  Gil!}  Men  irk  and  Henry  Cuffe ; the  three  firft,  whereof  before  they  pleaded,  alketl 
this  queftion  of  the  Judges,  IChetber  they  might  not  tariffs  the  indidment  in  part , and  plead  Hot  guilty  to  it  in  fix  otbn  part  f But  being  refolvcd  by  the  Judges,  that  their  plead- 
ing mult  he  general ; they  pleaded  Not  guilty,  as  did  likewifc  the  other  two,  without  any  fuch  queftion  nlked.  The  reafon  of  that  qucllion  was,  as  they  confcll'ed,  in  refpeet 
of  tire  eUtifc  laid  in  the  Indictment : •]?■„:  they  intend'd  and  cowpnjftd  the  Jtalb  and  drJlruBien  of  the  Queen's  Majefty ; uuto  whofe  perfou  (although  they  confcOcd  at  the  bar,  as 
they  had  done  in  their  examinations,  that  their  meaning  was  to  come  to  her  in  fuch  ft  length,  as  they  lhould  not  be  refilled,  and  to  require  of  her  divers  conditions  and  alte- 
ration; of  Government,  fuch  as  iu  their  confeffions  areexprefiedS  neverthelefs  theypn't tiled  they  intended  no  perineal  harm  to  hcrfelf.  Whereupon,  (as  at  the  Arraign- 
ment ofthc  two  Earls)  fo,  then  again  the  Judges  delivered  the  rule  of  the  Law ; that  the  wifilomand  forefight  of  the  laws  of  this  land  nuketh  this  judgment,  That  tin  fubjeft  that 
rtkellctb  or  rifrlb  iu  forcible  ma-mir ■ to  ovrr-tulr  the  royal  vsUI  and  ponu.-r  of  tie  King,  mtendelb  to  deprive  the  King  h°tn  of  crown  and  life  ; and  that  she  law  yudgeth  not  of  the 
fait  by  the  intent,  but  of  the  iatrnl  hj  the  fad.  And  the  Queer.'*  Council  did  again  iliforcc  that  point,  felting  forth,  that  it  «v3s  no  rr.yftery  or  quiddity  of  the  cummon  la  w,  but 
it  was  x cuoclulron  infallible  of  reafon  and  experience : fur'  tl«t  the  crown  wav  n6t  a ceremony  or  garland,  but  confided  of  pre-eminence  and  pu>vcr. 

.tod  therefore,  when  the  Subjcfl  will  take  upon  him  to  givr  law  to  the  Kir.e.  and  to  make  the  power  fovcrcigtl  and  commanding,  to  become  fuhjcfl  and  commanded  ; 
fuch  fnbieft  laycth  huhlof  the  Crown,  arul  takrth  the  ftvord  ant  of  the  King's  hands.  And  that  the  Crown  was  faftened  fo  dofe  upon  the  King's  head,  that  it  cinnot  he 
pulled  off,  hut  that  head  and  life,  and  all  will  follow,  as  all  examples,  both  in  foreign  dories,  and  Itere  at  hume,  do  make  manifcll.  And  therefore,  when  their  words  did 
proleft  one  thing,  and  their  deedt  did  teftify  another,  they  were  but  like  tlx  prccjalciil  of  thr  proteltation  nfed  by  Manlius  the  lieutenant  of  Catiline,  that  confpired  againll 
the  (late  of  Rome,  who  began  his  letter  to  the  Senate  w thefe  word,,  lit.’,  limintfqu  tejltr,  Patret  tonferipti,  nos  ntbil  uliud,  err. 

And  It  was  faid  further,  that  admitting  thrir  prole  Rations  were  To  Err  t rqr,  that  they  had  not  at  that  time  in  their  minds  a formed  and  dillirf)  cogitation  to  have  deftroyed 
thr  Qyir.  1' r ;u r Ion  : yet,  notjiin"  was  more  variable  and  mutahle  than  tlx  mind  of  man,  and  efprciilly  Homrrt  mutant  mores:  when  tliey  were  once  a-loft,  and  had  theQueen 
in  ti  <-r  hands,  and  w rcPccrs  in  my  I.onlof^ar'sParliamcnt,  who  rould  ]>romifc  of  whit  mind  they  would  then  be  ? Efpecially,  when  my  Lord  01  Ejfex,  at  his  arraignment, 
had  made  defence  of  Ui.  firft  aiSinn  of  imprifoning  the  Privy. Cunnfiellors,  by  pretciicc-thit  he  was  inforced  to  it  by  hi»  unruly  company,  bo  that  if  themfclvcs  fhould  not 
fc.Kc  luut,  or  would  nut  feem  to  have  had  that  extreme  and  devililh  wi.;tedne&  of  mind',  as  to  iay  violent  hand3  upon  the  Queen’s  faertu  Pert'on  : yet,  what  mufl  lx  done 
to  fztufy  the  niol'.itnde.  and  fccure  their  Pa|ty,  mufl  he  then  thr  queftion.  Wherein  the  example  wav  remembered  of  Richard  the  Third,  (who  though  he  were  King 
in'iwiTVfjiu/i,  ami  the  right fnl  inheritor*  but  infant*}  cduld  never  Ueep  quirt  in  his  bed  til!  they  were  made  away.  Much  left  would  a Caftlmary  knot  and  Combination 
of  Rebel;  1 that  did  rife  without  fo  much  as  the  funte  nf  a title)  ever  mdure,  that  a Quern  that  had  been  their  Sovereign,  and  had  reigned  fo  many  year*  in  filch  re- 
siovn  ami  policy,  fhould  be  no  longer  alive,  than  made  for  their  own  turn- 

1 iiu  lhuit  Extrad  from  Bonn,  is  the  chief  pari  of  what  it  .elf  J,  The  Trial  of  Sir  C /•-.  top  her  2! nut,  ic  State-Trials,  vol.  I.  p.  10s.  Edit.  i*;o.  . 
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.vou,  my  Mzfors  of  the  Jury,  whether  Sir  Chri/lopher  SIwU  is  guilty  of  I 
*Tr«fcni  y«  or  n°5  ^or  c<?bfcflcs  himfclf  guiltv  of  matter  which  is  1 
rebellion  and  infurreeUon,  and  that  of  itfelf  is  flat  Treafon. 

Sir  Cbri/ltpbir  Blunt  faid  hereupon,  that  he  was  now  a man,  what 
through  weaknefs  of  his  hurt,  and  through  grief  of  his  aifliofi,  not  him- 
felf,  icarce  compel  mentis ; therefore  defired  not  to  be  concluded  by  what  he 
faid,  for  he  hopcJ  the  Lords  had  call’d  him  thitiicr  rather  to  confefs  his 
faults,  than  to  cxcufe  or  defend  them. 

Mr.  Attorney  laid,  they  mufl  now  proceed,  and  Sir  Chrijhphtr  Blunt  is 
not  now  alone  mqueftion  : but  as  the  Earl  is  concerned  and  mterefted  in 
this  caiife,  for  order  of  proceeding,  there  was  no  man  in  the  world  but 
mufc  be  ruled  by  reafon  and  by  precedent ; therefore  if  by  thefe  all  men 
hjuft.  then  would  he  fo  proceed  againft  him. 

Sir  Chrijhphtr  Blunt  defired  them  to  proceed  again  ft  the  others,  for  he 
would  confefs  all  that  had  been  faid.  But  Mr.  Attorney  defired  to  be 
heard  againft  him,  ut  poena  ft  panels  culpa  al  aFtis.  Now,  to  Ihew  this  point 
of  treafon,  the  indidtincnt  containcth  the  matters  touching  the  Queen’s 
pcrioii.  In  private  cafes,  if  fervants  fliall  come  to  their  mailers  with 
armed  petitions,  this  is  a (hew  of  dliobcdiencc,  and  tendeth  to  dcftruclion. 
To  prove  the  point  of  notions,  8 Her..  VIII*  the  Labourers  of  Kent  made' 
an  infurrc&ion  againft  the  Statute  of  Labourers,  for  the  increafingof  their 
vregts.  F mi  tux,  and  all  the  Judges  then  rtfolved  this  to  be  Treafon. 
Tnn.  37  EltZi  the  Premiers  in  land ut  making  a rout  in  SoullAvari , upon 
information  made  againft  them  in  tire  Star- Cbamlcrj  fame  of  them  were 
Sentenced  to  be  whipped ; whereupon  offices  confpircd  to  rife  at  Bunhill, 
-ind  agree  to  whip  the  Mayor  for  fullering  the  Prentices  to  be  whipped. 
AnJ  this  intending  to  rife  and  make  an  inl'urreclion.  Was  refolVcd  by  all 
the  Judges  to  be  1 reafon, 

39  EEs.  BradJha'U,  and  others  in Qxfordjklre,  riflng  tci  overthrow  doles; 
and  to  reftore  tillage  ; the  riling  was  at  Injkw-hiU , the  indictment 
was  of  Ttcafon  and  confpiring  the  Queen’s  death,  and  adjudged  treafon 
againft  the  Pcrfoh  of  the  Queen.  Now,  if  the  law  make  this  conftruclion 
of  the  aifls  of  mechanical  men,  what  fliall  be  thought  of  the  acts  of  Earls, 
and  other  ftrong  Perfons  intending  to  furprize  the  'fewer,  to  take  the  City, 
poflefs  themfclves  of  the  Court,  to  call  a Parliament,  to  change  Gov  em- 
inent, to  tolerate  Religion  ? Thefe  intents  of  force  mull  needs  tend  tc 
Treafon.  The  Prentices  of  London,  the  men  of  Oxfordshire,  were  hanged, 
drawn  and  quartered. 

The  Chief-J uliice  Pepham  delivered  tbs rdfoils  of  all  this  to  be,  for  that 
by  force  to  compel  the  Prince  in  any  government,  is  in  itfelf  Treafon. 

The  Attorney.  He  that  confpires  to  take  London,  and  to  furprize  the 
Court,  this  doth  merely  concern  the  State  : but  this  Catiline  company,  to 
confpirc  againft  the  Queen  herfeif,  this  concerns  more!  but  the  toleration 
of  Religion,  this  of  all  things  concerns  mull ! for  from  before  her  coming 
to  the  Crown,  her  Majelty  having  hotden  fb  con  flail t profeffion  of  the  Re- 
ligion now  cfubliflieJ,  and  fincc  her  reign  fo  hlefiea  of  God  in  it;  and 
for  her  now,  by  compulfion  or  otherwise,  to  be  drawn  to  change  it,  what 
impiety  and  ingratitude  againft  God  were  it  to  think  it?  This  quarrel 
for  the  changing  of  Religion,  was  the  great  caufc  of  the  Spanijb  Invafion 
intended  in  88,  and  the  many  treacheries  againft  the  Queen's  Perfon,  by 
poifoning  her  gloves,  the  Pomel  of  her  laddie,  and  many  other  ways : 
therefore  at  the  requefl  or  compulfion  of  a fubjeci  to  change  this  true  pro- 
fefled  Religion,  her  Majefty  would  rather  lofe  her  Crown,  and  venture  her 
Perfon  itfelf  in  defence  thereof,  than  ever  fuffer  or  endure  it.  Adeoperi- 
tulofum  is  this  to  think  r Thcl'c  things  I have  fhewed  for  precedents.  Now 
for  ftory,  fee  the  Chronicles  cf  our  own  Kingdoms.  Queen  Ifabel , in 
the  rime  of  King  Edward  I i . afl'emblcs  great  numbers,  pretending  fo i the 
good  of  the  King  and  the  Church ; this  was  a glorious  pretence  ! but  foe 
being  upon  the  wings  of  her  power,  calling  a Parliament  in  the  name  of 
the  King,  feeks  theoverthrow  of  the  King,  jpeciofaqut  nomina  cu/pis  impenit. 
But  the  cataftrophe,  the  conclufion  was  the  fmothering  of  the  King,  and 
putting  to  death  thcTrcafurer  and  Chancellor:  for;  faul  file,  the  letter  of 
the  law  is  fuch,  as  we  arc  all  traitors,  therefore  fo  long  as  the  King  lives, 
we  are  all  in  danger.  The  ftory  of  Richard  II.  the  Act  of  i Hrrny  IV. 
calling  a Parliament,  putriftg  the  King  in  Pemfret-  Caftle,  and  the  Icing's 
death  following,  are  dangerous  precedents,  aiid  too  fitting  thefe  indict- 
ments. This  treafon’*  bird  hath  been  long  a-hatching,  like  un:o  an 
Elephant’s  whelp,  long  a-breeding,  but  bred  in  a hollow  tree;  and  dif- 
covered  before  it  was  fledged. 

It  was  forccaft,  that  if  they  were  few,  it  would  hot  'oc  acted ; if  they  were 
many,  it  would  not  be  concealed  : therefore  refolVcd  few  Ihould  know  it. 
And  upon  the  hidden,  even  when  the  matter  was  to  be  a&ed,  then  all  to 
have  notice  of  it.  And  for  the  talc  of  being  to  be  murdered  in  his  bed,  or  to 
be  fee  upon  by  Sir  Walter  Re.  Sigh  going  to  the  Lord-Trcafurcr’s,  this  ;Vas 
but  a buz,  and  fo  invented  by  them  fora  buz  : but  on  the  other  fide,  it 
Ihsl!  be  proved  direftly,  that  they  intended  to  kill  Sis  Walter  Raleigh.  I: 
was  objected,  that  the  Queen's  forces  that  would  be  fuddciily  raiftd 
would  bean  impediment  to  thisadion  ; but  fo  prevent  this,  it  wasrefolved 
to  pretend  that  the  State  generally  was  with  them  now,  where  it  may  be 
feme  may  think  themfclves  excufablc  of  Treafon,  becaufe  they  knew  not 
of  the  Treafon  intended,  tho’  they  were  prrfcnt  in  the  thing  aded.  For 
the  clearing  of  this,  Mr  Attorney  referred  hitnfelf  to  the  opinion  of  the 
Judges  in  the  point;  whereupon  it  was  delivered  by  my  Lord-Chief-  fuftiec; 
That  in  caff,  where  feme  pretended  Tttafon,  and  other , accompanied  and 
ajji/led  them  in  any  attic n , tho’  not  knowing  of  the  Treafon  intended,  yet 
were  tiny  all  offenders  in  Treafon. 

And  for  the  honour  of  the  Indidnumt,  and  manifefting  the  due  of  their 
proceedings,  Mr.  Secretary  defired  their  judgments,  whether  in  cafe, 
when  men  were  atlas  and  abettors  in  fuch  o mailer,  whether  the  law  charged 
net  in  this  point  with  direct  Treafon  againjl  the  Perfon  of  the  Prince  ? 
Which  was  affirmed  by  the  Judges  to  be  to,  and  the  indidment  mufl  fo 
charge  them. 

Now,  for  fcveral  proofs  againft  every  feveral  perfon  tneA  arraigned,  he 
would  firil  begin  with  Sir  Chrijhphtr  Blunt,  and  with  his  own  confeffion 
againft  him.  The  confeffion  of  Sir  Chvijiopher  Blunt  * contained  this. 


That  the  20th  of  January,  he  was  fent  for  by  the  Earl  of  Ejjix  tc  come  up  to 
London ; whereupon  he  came,  and  was  at  ifo-vry-houfe  when  the  conference 
was  there  the  Sunday  or  Monday  fevennieht  before  the  going  into  London, 
but  came  when  the  conference  was  ended:  The  reafon  or  their  going  into 
London , as  they  did  on  Sunday  the  8th  of  February,  was,  becaufc  the  alarm 
was  given  at  the  Court, ‘and  knowing  into  what  hazard  the  Earl  adveo- 
tured,  he  went  with  him  for  fafety  of  the  Earl’s  life,  as  far  as  there  might 
be  power  in  him,  and  thought  it  lawful  for  fubicdls  to  ufc  force  for  their 
fafety,  and  the  fettling  of  true  Religion.  And  being  afked  by  Mr.  Attor- 
ney, whether  he  was  privy  to  the  purpofe  of  taking  the  Court?  Said,  he 
was  privy  to  the  conference  of  going  to  take  the  Court,  but  it  was  a thing 
firlt  to  he  confidcred  of,  but  not  refolvcd.  AnJ  being  further  alkcil  by  the 
Secretary,  if  in  their  conference  it  wr.s  not  rcfclvcd,  that  it  the  Earl  pre- 
vailed; and  came  to  tin  authority  he  (hot  at,  he  would  have  fuffered 
1 oleration  of  Religion  ? anfwcredj  That  he  thought  fo ; and  faid;  he 
ftioiild  be  to  blame  to  deny  it;  for  the  Earl  had  many  times  laid  to  him, 
that  he  liked  nor  the  forcing  cf  men’s  conferences;  and  in  his  ufual  talk 
would  fay,  he  miiliktd  that  any  Ihould  be  troubled  for  their  conference. 
And  in  n fccond  confeffion,  he  fet  down,  that  the  Earl,  five  days  before 
his  going  into  London,  wrote  down  with  his  own  hand  certain  articles  to 
be  difputcd  upon  ; whereof  one  was,  whether  they  Ihould  take  the  Tower? 
another,  touching  the  furpiizing  of  the  Court  ? and  that  the  Ear!  pfoally 
fpoke  of  this  purpofe  to  alter  the  government  of  the  Realm.  But  the 
Examinant  defired  that  might  not  have  been  f=t  down,  becaufc  it  was  no 
grace  Unto  the  reft. 

Mr.  Secretary  defired  to  know  the  reafon  wherefore  he  woujti  not  havd 
had  this  fet  down,  which  He  umlcrflood  to  be,  for  that  the  confdfion  was  fo 
liberal  of  matters  fo  foul,  as  this  being  added,  it  would  embroider  the 
reft  r 

But  Sir  Chrijhphtr  Blunt  faid,  he  was  trii flake n ; out  the  altering  of 
the  Government  being  moved;  and  the  removing  of  the  Secretary,  he  de- 
filed forbearance  to  exprefs  any  further  matter,  for  gracing  of  himfclf. 
And  in  tiie  laid  confeffion,  Sir  C/trifopber  Blunt  feemed  to  difluade  from 
the  attempt  intended,  but  utterly  dilliked  the  takihg  of  the  Cod  it  at  that 
time  of  the  night. 

For  a farther  proof  againft  Sir  Chri/lopher  Blunt,  that  he  had  wrought 
vyith  the  Earl  for  a Toleration  of  ReliMon,  and  fought  to  fcduce*Sir 
John  Davis ; the  confcflion  of  Sir  John  Davis  was  read,  wherein  it  was 
iet  down;  that  Sir  John  Davis  afking  of  Sir  Chrijhphtr  Blunt , if  the  E?.tl 
had  pmmilcd  Toleration  of  Religion,  the  Catholic  Religion  ? Sir  ChuJIo- 
pher  Blunt  anfwered,  that  the  Earl  gave  good  hope  of  it.  And  Davit  irj 
his  confeffion  fet  down  that  principally  by  the  perfuafion  of  Sir  GEri/lopher 
Blunt , he  became  a Cutbolick;  therefore  bring  taken  dud  commuted  to 
Mr.  MompeJftm\,  he  defired  Mr.  Mompejfon  to  help  him  to  a Pried.  But 
at  the  Bar,  Davis  faid,  that  many  times  he  had  conference  With  Sir 
Chrijhphcr  Bldnt  touching  Religion”,  but  he  was  riot  the  original  perfoader 


of  bin;  unto  that  Religion;  but  being  bred  up  in  Uhfonl,  his  Tutor, 
Mr.  Alien,  was  a Catholick,  aiid  from  him  he  took  it,  and  hath"  ever  lived 
free  from  giving  offence  by  his  profoffion  t and  faring  this  unhappy  action, : 
he  hath  always  been  loyal  and  obedient  to  law,  hach  accompanied  the 
Earl  ordinarily  at  fummons,  and  communicated  with  him  ; and  the  rqafcu 
of  his  Words  upon  his  firil  commitment,  was  fuppofirtg  Mr.  Mompffin  to 
have  been  a Catholick,  did  reqncft  him  to  help  him  to.a  Prieft,  but  grieved 
afterwards  he  was  deceived  in  Mr.  Mompejfon.  And  the  Lord-Admiral 
profiled  he  knew  that  Mr.  Mompeffan  was  not  affected  to  that  Reiijion, 
which  Sir  John  Davis  thought  to  be  true  } but  faid,  Mr.  Mompejfon  had  not 
kept  word  with  him,  for  he  promised  upon  Ms  credit  not  to  reveal  his 
requeft. 

And  to  prove  Sir  Chrijhphtr  Blunt  was  an  author,  aud  a chief  ftirrer  of 
the  Rebellion  in  London,  the  confeffion  of  Lord  Sands  was  read,  wherein 
was  for  down,  that  lie  went  with  the  Earl  to  Sheriff  Smiths,  but  went  nof 
into  the  houfc  : but  being  lent  for  by  the  Earl,  went  with  him,  and  came 
back  with  him  towards  Ludgcte ; and  Sir  Chrijicpber  Blunt  and  the  Lord 
Sands,  at  the  chain  before  tiicir  com.ng  to  ludguie,  gave  charge  upon  the 
Queen’s  forces,  and  were  both  hurt  at  thar  place. 

Sir  Chri/lopher  Biunt  at  the  Bar  confefied  he  Was  too  forward  in  that 

action,  and  gave  charge  upon  the  Pikes,  but  denied  the  killing  of 

at  that  place,  which  Mr.  Attorney  charged  him  withal  ; but  lie  defired 
Mr.  Attorney  to  think  charitably  of  him,  3fid  not  to  charge  him  with  char 
man's  blood. 

Then  Mf.  Attorney  proceeded  to  pro-c,  that  where  it  was  pretended  and 
given  out  for  a buz,  that  Sir  Walter  Raleigh  Ihould  have  fought  to  have 
murdered  the  Earl,  that  indeed  they  fought  to  murder  Sir  Waiter  Raleigh, 
to  which  purpofe  the  confeffion  of  Sir  Ferdinando  Gorge  was  read  ; where- 
in was  contained,  that  the  Earl  and  Sir  Chrijlopher  Blunt,  that  S unday - 
morning  chat  Sir  Waller  Raleigh  had  fent  to  fpeak  with  him.  Sir  Chrijlopher 
Blunt  advifed  Gorge  to  kill  him  : and  to  this  end.  Sir  Chrijhphtr  Blunt  leaf 
four  foot  after  him  when  he  went  to  fpeak  with  Sir  Waiter  Rtr/ttgb. 

But  Blunt  faid,  that  Sir  Ferdinando  Gorge  did  much  wrong  him  in  fo 
faying  ; but  confefied,  that  in  refpcfl  Sir  Ferdinando  Gorge  was  to  be  one 
of  the  principal  executioners  In  this  buiinefs,  he  wifoed  Gorge  not  to  go 
naked  to  Sir  Walter  Raleigh,  nor  to  go  home  to  him,  but  to  meet  him  upon 
the  water,  and  to  take  fome  piflols  With  him,  that  in  cafe  Sir  Walter  Raleigh 
Ihould  not  fuffer  him  to  come  off,  that  then  he  Ihould  be  of  force  to  come 
away,  and  bring  Sir  Walter  Raleigh  with  him  ; and  this  was  Iris  advice. 

And  being  alked  bv  Mr.  Sacrctary,  whether  he  thought,  or  was  per- 
fuaoed  that  my  Lord  Cslbam,  or  Sir  Walter  Raleigh  intended  any  fuch 
thing  againft  the  Earl  ? 

Sir  Chri/lopher  Blunt  anfwered,  that  he  did  net  believe  that  they  ever 
meant  any  fuch  matter,  nor  the  Earl  himfclf  feared  it  not,  only  it  was  a 
word  call  out  to  colour  other  matters. 

Gorge  alfo  confeffed,  that  the  Earl  intended,  after  he  had  poffcffcd  him- 
fclf of  the  Court,  then  to  have  gone  into  London  with  fome  principal 
officers  of  the  State  carried  with  him,  and  after  a while  to  have  called  a 
Parliament,'  and  fettled  things  to  his  liking. 
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And  Mr.  Secretary  laid,  that  Sir  Ftr&nandt  Gorge  being  confronted 
with  the  Earl,  had  find  as  much;  and  to  fiuisfy  thole  questions,  would 
have  Gerfi  lent  for. 

To  prove  that  Sir  Ghrtflopber  Blunt  would  not  take  notice  of  the  Pro- 
clamation pUblifhed  in  London  by  an  Herald  at  Arms,  the  conleflion  of 
Cant.  EdU.<:rd  BrnrJ.ej  was  read,  wherein  was  let  down,  that  the  Lari 
coining  from  Sheri 8 Smith's  l.oufe,  faw  in  Gra-znhureb-jlreet  an  Herald  at 
Arms  and  fent  Sir  CbriJhpL-r  Blunt  to  him,  to  tell  linn,  that  he  lhould 
not  approach  the  Earl,  tor  he  would  not  hear  him  abate  the  Queen  s 
name.  And  to  prove  that  Sir  Cbnftopbtr  Blunt  was  a chiet  director  of 
things  done  in  the  houfc  that  Wfy-mornmg  the  8th  ol  February,  .t  was 
{hewed,  that  Mr.  Killegrew  J the  Pnvj-cbamber  coming  that  morning  to 
£j9Jjt-bdtife,  Sir  Chrijhpktr  Blunt  meets  him  in  the  Court,  and  Mr.  Ktl- 
drew  told  him,  that  he  had  a mclTage  from  the  Queen  to  Sir  IVdltam 
Knstvln  : and  heating  by  Sir  Chrtjlopher  Blunt  that  bn  IVdbam  was  gone, 
he  would  have  gone  back  again,  bat  Sir  Cb.ijhpber  Blunt  laid,  he  mult 
not  go ; and  1'miling  upon  him,  wiihed  him  not  to  take  it  dilcoitrre- 
buflv,  for  he  miift  flay  him.  . 

Bu»  Sir  ChrificU’tr  Blunt  laid  hereupon  at  the  Bar,  that  the  rcafcl!  hr 
the  (lay in-  of  Mr.  KiUtgreto  was  this  : Mr.  Killegrew  being  u Gentleman 
frhom  hcCknew  the  Queen  trufted,  he  told  htin,  he  would  delnc  him  to 
Ibv  in  the  houfc,  and  hear  ihc  matter,  and  fee  their  proceedings,  that  lo 
he  Bncht  truly  inform  the  Queen  of  that  which  he  knew  would  be  divcrfly 
and  Hrangely  Ipoken  of.  . c- 

But  again!!  this,  Mr.  KHUgrtw  bimfcif  laid,  that  he  was  ftaid  by  Sir 
G&rFloblhir  Blunt  by  thefe  Words  j “ 1 mu !1  deal  fomewhat  unmannerly 
.1  ,$1,},  you,  and  flay  ymi  now  lilt  vou  have  Ipoken  with  my  Lord  j"  and 
feut  Si  {John  Davis  to  go  tell  mv  Lord  of  EJfex : whereupon  the  Earl, 
accompanied  with  divers  others,  came  to  Mr.  Killegrew. 

Mr.  Attorney  paiceiving  feme  DltfudgS  in  Sir  (Jlmijlspber  Blunt  s an- 
fwers,  willed  him  to  coiiltfs  tilings  plitihly,  otbfcrwife  he  would  prove  him 
uuiltY  of  the  Earl  s deaih. 

“ Whereupon  Sir  C.n  Jt-pb.-r  Blunt  wifl.ct!  that  his  death  Were  worthy  to 
reilotc  the  Earl  .0  life  again  ; but  for  his  ecfntoliwns,  they  had  always 
been  plain  and  true  from  the  Sri!,  and  plain  to  all  he  knew:  wherein  nc 
appealed  to  Mr.  Secretary,  If  he  hc-J  found  other  by  him. 

Mr.  Secretary  acknowledged  that  he  lmd  always*  found  him  to  deal  ho- 
ncflly  and  plainly.  . „ „ , . . 

Now,  to  come  to  1 he  <_>rca't  matter  agsunit  Sir  Lhijhpher  Ltun.,  and  the 
rdl.  The  Queen’s  Majelly  having  intelligence  ef  their  intended  tresfons, 
vet  "raciouliy  difpofed  to  extenuate  the  uffcnce  of  the  Earl,  commands  her 
Pvivv-council  to  meet  at  the  Lord-Treafurcr’s  houfoon  Saturday  at  night, 
and  that  nigh:  fends  Mr.  Secretary  Herbert  to  the  Earl,  to  ligiul y onto 
him  that  it  was  the  Queen’s  plcatbre  he  fliould  repair  unto  her  Council 
there  ; but  the  Earl  refuted  to  come.  Mr.  Secretary  Herbert,  the  rather 
to  invite  his  coming,  offered  to  go  in  the  coach  with  him  alone  without 
any  light,  or  take  boat  and  go  by  water,  that  they  fliould  go  and  come 
without  being  difeerned  byany  but  the  Eail  itlll  refulcdi 

Sir  Cbrt/hpher  Blunt  confcfled  he  hearJ  of  Mr.  Secretary  Herbert's  enm- 
;nc  but  wi filed  to  God  he  bad  dealt  more  peremptorily  with  the  Earl. 

Mr.  Secretary  Herbert  (aid,  he  was  not  to  be  mote  peremptory  with  him 
than  in  the  words  of  the  Queen's  own  meflage,  which  he  delivered  di- 

16  J’  Secretary  Cecil  affirmed,  that  fuch  was  the  refpea  given  to  the 
Earl,  and  that  nothing  lhould  break  out  to  the  Undcrltanding  of  others# 
as  it  was  once  refolvcd  all  the  Council  to  have  gone  home  to  him  to  his 

*W$dChr'j}. fiber  Blunt  faid,  that  the  Earl  kept  very  fecrct  to  himfdf  the 
caufc  of  his  lending  for  to  the  Lords  of  the  Council,  and  what  Mr.  Secre- 
tary He:  vert's  mcllage  was ; for  being  afkcd  what  it  was,  he  faid#  dm  Inch 
was  the  Queen’s  opinion  of  him,  for  all  thofe  difgraces,  as  her  Council 
being  to  confult  of  great  matters,  fhe  had  fent  to  have  him  araongft  them, 

and  to  have  his  opinion. 

Mr.  Attorney  further  urged,  that  the  Queen’s  exceeding  favour  rcltcd 
not  there  ; but  even  the  fame  Sunday  morning  before  his  going  into  London, 
the  Queen  rent  Mn  Bccrctarv  lie  lot  to  him,  to  fignity  to  him,  rliac  he. 
pleufure  wav  he  lhould  come  before  her  Council,  which  he-  refufed  again  ; 
and  thus  was  it  true  with  him,  tlwt  Me/it/.Wi/a  pncaiidi,didl»l!erejenfurttpie.ati. 
Her  Maid1  v noiwiiliflanding,  alter  both  thefe  refulhls,  vouciihiftth  again 
t he  lending'  unto  him,  m.nkcth  choice  of  his  Left  friends  and  neared  allies 
he  had  in  thr  Court ; the  Lord-Keeper#  the  Lord-Chicf-Juftiee,  two  dial 
oved  him  exceedingly  well  While  he  Hood  a good  fervani  and  a true  fub- 
jed! ; the  Earl  of  Wmejlrr  and  Sir  IVtlbatn  Knowles  his  near  kmfmen. 
TEcfc  Lords  valiantly,  '(for  fo  i will  term  it,  and  to  their  honours  i will 
f;>eak  it,  that  It  fllall  'appear  that  in  feme  gown-men  there  rclts  as  valiant 
minds,  where  the  caufc  requires  it,  as  in  them  that  wear  fwords  i)  I he 
Lord- Keeper  ftoutlv;  in  the  midi!  of  his  armed  troops,  commands  the  Eari 
upon  his  allegiance 'to  defrlt  from  his  purpofe,  and  to  lay  down  arms;  when 
others  in  the  tumult  cried.  My  Lord,  my  Lord,  you  flay  too  long  ; others 
faid.  Kill  them  ! kill  them  ! and,  at  this  time,  Blunt  advifed  the  Earl  to 
imprifon  them,  which  is  Treafon  ih  It  fell’. 

But  Sir  Cbrijhpher  Blunt  faid,  that  his  advice  to  my  !*>rd  then  was, 
that  the  place  was  unfit  to  talk  in,  being  openly  in  the  Court*  and  that 
therefore  he  would  withdraw  into  fome  private  plate. 

Bu:  my  Lord-Chief- Juflice  Pophrm  laid*  that  he  himfdf  hearing  the 
company'  tuuiu'.tuoufiy  cry,  dun  , asu  .7,  pu  loft  that ; hereupon  he  itepi 
to  tiic  Earl,  and  perftmdeu  him  to  withdraw  into  fonts  place  private,  and 


to  know  the  caufc  of  their  gricvnr.ee ; !f  there  was  any  the  Queen  would 
hear  it ; but  hearing  that  he  had  atferablcd  fo  many  into  that  ho  life,  and 
not  knowing  for  what  caufc,  the  Queen  had  commanded  them  to  com- 
mand him  to  difperfe  thofe  companies.  The  Earl  anfwcrcd,  that  his  life 
had  been  fought ; he  had  been  prcfidicullv  dealt  with,  and  for  his  defence 
thar  company  of  his  followers  and  friends  were  gathered  together.  The 
Lord-Keeper  anTwered,  if  any  fuch  matter  was,  he  lhould  be  heard  and 
relieved.  Hereupon  the  Earl  of  Southampton  faid,  that  be  tvat  r.jfautzd  in 
the  jbcit  by  lb.-  Lord  Gray.  The  Lord-Chief- Juftice  aa/wefed,  he  h id 
Jutiice  for  that.  The  company  gathering  thick  about  them,  the  Lord* 
Keeper  defired  the  Earl  of  Effete  to  drew  slide ; and  they  conferring  1‘ceret- 
ly,  the  company  cried.  Ml,  At.  The  Lord-Keeper  told  the  Earl,  that 
if  he  had  any  wrong  done  him,  he  fliould  be  honourably  righted.  Then 
the  company  cried.  Away,  envay,  my  Lor  el,  they  bet' ay  you,  tiny  undo  you. 
All  this  while  they  Were  bare,  bur  hereupon  the  Lard-Keeper  put  on  his 
hat#  and  commanded  the  Karla  up  an  their  allegiance  to  dellil,  and  laydown 
their  weapons  : arid  private  conference  being  agtin  de/ired,  they  were  car- 
ried up  into  the  gfeac  chamber,  and  is  they  Went,  lorn-  laid,  Throw  the 
Great  Seal  lot  ef  the  window ; fame  laid,  Ktl!  tb.-a,  bill  them ; others  tried. 
Away,  nuty.  Thin  they  were  lid  into  one  of  the  Earl’s  clofetl.  Tna 
Lord-Kicpir  prcfflng  to  fpeak  with  the  Earl,  lie  laid,  my  Lord,  be  pa- 
tient a-whili ; I will  go  take  advice*  fpcak  with  my  Lard -Mayor,  and 
tire  Sheriff;  of  Ltnd-.n,  and  will  be  with  you  again  within  this  half  hour. 
Then  the  Earl  departed,  and  left  them  to  tire  cuitudy  of  Sir  J.bn  Davit , 
Sir  Ch'ljhpher  Blunt,  and  Sir  Gilly  Mir  tick.  The  Lard?  being  thus  in 
cuftody,  de fired  leave  to  be  gone,  or  tha:  they  might  fend  one  to  tils 
Queen  to  let  her  know  how  they  were  uled  ; but  this  vVaS  denied  thenl ; 
and  anfwcrcd,  that  the  Earl  would  return  Ihortly*  and  till  his  return  they 
tnufl  not  let  them  go; 

The  Earl  of  Rutland's  confeffton  being  read  after  the  former  narration 
of  the  Lord-Keeper’s ; thereby  it  appeared,  that  the  E;;l>  of  Ejpx  and 
Southampton,  and  Sir  Cbrijhpher  Blunt  of  long  time  li.nl  been  difeoil- 
tented,  and  that  Blunt  many  times  adviced  the  Earl  to  flahd  upon  his 
guard  ; and  it  was  the  advice  of  the  Earl  of  Southampton,  Blunt,  and  Do  vis, 
that  the  Lords  lhould  be  detained. 

For  the  Ear!  of  Rutland  bimfelf,  Mr.  Secretary  faid.  Its  thdu^ht  him 
net  to  be  acquainted  with  the  plot ; and  the  Earl  of  EJJ.x  hirnlvlf  had 
faid,  that  the  Earl  of  Ru.lond  was  nor  privy  to  it : for  his  conceit  of  liiin 
was,  and  thus  laid*  that  the  Earl  of  Rutland  knew  it  but  two  hour;  before. 
And,  laid  Mr;  Secretary,  if  equality  o I Jullicc  would  fuller  it,  lie  wilhid 
that  no  blocfd  mure  might  be  Ipilr ; for  it  was  not  the  blood  of  any  man 
that  was  required,  and  the  Q_reen  lhould  gain  more  by  th.-fr  live;  than  by 
their  death;  ; and  doubted  not  but  her  MujcJly,  in  this  lam  unable  acci- 
dent, would  triumph  in  mercy,  but  where  and  when  there  lhould  appear 
no  other  caufc  bat  merely  her  exceeding  mercy.  Tin  Ear!  of  RuiLnAs 
confcffion  fliewid  farther,  that  Blunt,  when  their  going  to  the  Court  was 
intended,  faid,  O bow  fearful,  and  of  how  fevcral  humours  {bail  vvs 
find  them,  when  we  come  to  the  Court  I 
Further,  ro  enforce  the  herd  ufuge  of  the  I/ords,  the  confeilfen  of  one 
IVhittinjton  wav  read,  who  laid.  That  alter  the  Lord-lScvpcr  and  the 
other  Lords  were  in  the  inner  mom,  crltir  company  coming  up  toward; 
the  place,  fworc  they  would  flab  and  kill  t tie  Councillors;  whereupon 
tVhilti ogdon fent  to  the  Earl  of  E/fex,  how  violently  fotrfe  mm  prclfed,  how 
cruelly  they  meant  againll  the'Co.inciHors  ? Sir  Ckrijlspbtr  Blur.:  hearing 
thefe  word;,  find,  it  was  no  time  now  to  make  orations.  Whiyvuptfu 
tire  Earl  of  Bjpx  prcfcntly  departed,  and  word  I'd’r,  that  if  the  Earl  of 
EJJex  mifeorried  in  London',  or  if  they  offered  to  cfcapa  b.-fore  hi;  rccur.-T, 
chin  the  Lord-Keeper  and  the  Chief- Juft icc  lhould  be  killed. 

Tire  Lorii-Chicf-Jnliice  hereupon  alked  Sir  Cbrijl  pb:r  Blunt,  Why 
they  flood  at  the  great  chamber-door  wirlt  mtilkcts  charged  and  matchda 
in  their  hands ; whicn,  thro’  the  kcy-hol--,  the  Lord-Chief- Jullicc  laid, 
he  difeerned? 

Davit  anfwcrcd,  and  faid,  he  was  charged  with  the  cuftody  of  the 
fmrds#  but  again  ft  his  will,  for  he  much  nloro  defired  to  have  gone  W'ith 
the  Earl  info  London,  arid  that  the  Earl  of  SiiiTbaapton,  Sir  ChwTet  Duvirt, 
or  fomi;  other  might  h.»e  kept  th  an  ; bur  the  Earl  of  EJex  laid.  No,  ho 
would  bilt  go  taae  order  with  London,  and  come  again  within  half  an 
hour,  in  the  mean  time  he  flioulJ  keep  the  n.  Then  Captain  S.ili/Sufy 
having, the  guard  of  the  mulkcis,  we  . v.-ry  violent  and  fo  ili  order .4,  a; 
he  dall'tcd  what  he  Would  attempt;  art !,  contrary  to  tire  will  of  others, 
brought  up  tire  ihot  fo  near  the  door.  And  Sir  John  D rj,,  laid,  that  left 
tht  filry  or  Salisbury  (hould  attempt  beyond  tin:  was  meant,  he  fomitimis 
palfiJ  rimorigft  the  flint,  arid  to  fatisfy  the  Lords  rh.it  no  harm  was  meant 
them#  he  came  ill  to  them,  whom  When  Ire  pifceival  in  fonfc  fear,  h'eaf- 
fured  them  that  there  ih  ml ! be  no  force  off'  n .1  r.em. 

But  tire  Lord-dhjof  Juftice  told  Sir  John  D.ivt.  at  the  Bar,  that  he  had 
no  rcal'on  to  think  they  were  in  fear,  and  bade  him  fell  what  wards  the 
Chief- Juftice  then  ufed,  which  were  thefe : If  they  did  take  their  lives,  it 
was  but  the  cutting  off  of  a few  years  ; arid  when  (hr*/  came,  an  J would 
Ire ve  let  out  the  Lord-Chlrf-Jullice  only,  he  refufed  to  go  except  the/ 
mighc  all  go;  and  find,  as  they  came  together,  fo  they  would  go  together, 
or  die  rrigeiher; 

And  Sir  John  Delvis  fiiid,  that  the  better  to  allure  the  Lords  that  1 
I harm  was  mea'i*  them,  he  went  up  to  the  Ladies,  anJ  iritreated  the  Coun- 
tefs  of  Bills  to  come  down,  and  hr  am  >n"ft  them  : (lie  nuking  fom-j 
| punfe  at  It,  faving,  VVith  w.ut  comfort  can  l go  among'!  them  l fie  per- 
j iiiadcd  her  tit  go  and  br  amongff  them,  the  ftetref  to  allure  them  that  no 
And  to  man i left  iri  what  mannei  rae  Lords  | barbafus  lifagu  fhnuld  be  offered  unto  them.  And  that  he  behaved  him- 
felf  rMyt-ftfully  towafds  them,  being  uncovered  before  them,  when  ocher* 
flood  covered  by  them  ; and  Inch  proviitons  as  tbs  honfs  had,  he  prepared 
r them*  arid  fer  them  it  dimrer. 

But  tire  Lord- Chief- Juft ide  faid.  My  Lord-  Keeper  and  he  told  Davis, 
ey  Would  cat  none  of  my  Lord’s  meat. 

&i:  at;  Incoming  dtiwnofthe  Countd's3mongftthe  Couiifeliort,Sir 
‘Vdj-that  Ire  perceiving  the  Lords  in  great  douhtwhatthe  Earl  meant, 
ring  them  fay  to  m;  Lady,  what  a ftrange  courfe  is  this  the  Earl  of 
| /:  p.t  uketh?  Thireupan  Sir  Jab* Davit  faid,  chat  if  he  did  perceive  that 
:.re  E.ul  intended  any  hurt  unto  the  Queen,  his  fword  fliould  b;  the  firil 
' ' ' ' And  the  Lord-Chief-Juilice  alking 
what 


there  to  confult  with  t.. 

were  rtcflvciJ  and  ufed,  and  how  they  found  the  Honfe  at  theirconun* 

a Narrative  wa*  riuid,  let  down  by  my  Lord- Keeper#  ail  under  his  e....  . .. — - — 

hand- writing,  which  -.-.a.  liiu*  : That  coming  to  feV.v-.-houh:  the  8th  of  | for  them*  arid  fer  them  a dina  r. 
Februt.t  r,  alwiiir  ton  «;f  the  clock  in  the  inoniing,  they  fonml  the  gates  {hut.  ( ~ — 

Upon  their  knocking;  the  wicket  was  opened,  hut  none  of  their  fervants  j 
f.riferei!  to  enter  in  With  them,  fa.  c only  '/.  Hughs,  who  earned  the  Great  1 
Seal.  Fiotn  the  _.i'k  to  rhe  houfe-d..»or  ihiud  a guard  of  I riot  on  both  fidr--;  | Dtr 
a:  ihnrcomin‘-  in,  :?re  company  affeotWed  tunmltuouflv  together ; before  jnJ  h 
their  coming  to  tire  hall-door,  the  Earl;  of  Ejfex,  Rutland,  and  Southamp- 
ton came  aird  met  rlrem,  and  divers  others  flocked  about  the  Earl.  Tnc 
I ,onl-ICupir  licpping  to  tire  Earl  of  Efex,  told  him,  that  they  wsrc  rent  * that  fetjuld  bi  drawn  again!!  hi 
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wh*t  was  become  of  the  Earl  *11  th-t  while,  they  having  then  ftaid  from 
e!#yen  of  the  clock  till  it  was  alrr.oit  two,  faid,  the  Earl  will  be  deceived 
of  his  purpofe  if  he  hope  upon  the  City,  for  the  Citizens  are  faithful  to 
the  Queen.  Then  Dm.it  anfwered,  the  Eai  1 had  good  hope  of  the  City-  It 
Sein^ replied,  Thar  perhaps  fome  loofe  people  might  tall  in  to  him,  but  he 
could  have  no  good  hopes  of  any  that  were  fubftantial  and  good  citizens  ; 
jygvii  faid,  my  Lord  is  fure  of  the  City,  for  of  twenty-four  Aldermen  he  is 
fare  of  twenty-one  ; and  ray  Lord  in  this  action  will  fet  fuch  aids  in  the 
£jty  In  all  places,  as  no  fpoil  lhall  happen. 

But  to  the  honour  of  tha  City  of  LerutUm,  Mr.  Attorney  often  repeated, 
that  of  all  the  City,  not  one  Man,  fa ve  only  one  forry  prentice,  was  found  to 
ui_c  part  with  wiui,  and  of  Inns-of-Court-Men,  not  one  man  that  follow- 
ed him- 

Sir  John  Davis  being  farther  alked,  when  he  firil  was  made  acquainted 
with  this  purpofe  of  the  Earl’s?  He  faid  be  knew  not  of  it  till  the  Sunday 
tevennlght  before  their  riling,  and  then  their  purpofe  was  to  fur  prize  the 
Court  at  fuch  a time  as  he  fhould  have  fmal!  oppofition  ; and  that  they 
nice  twice  that  Sunday  or  Monday  before  their  riling,  at  jDrury-houfe,  when 
thc'i  confulted  about  furprizing  the  Tower  and  the  Court.  But  debating 
foil  ",  they  could  not  agree-,  whereupon  breaking  off,  the  Earl  faid,  he 
ws.uld  fat  order  for  all  himfelf,  lince  they  could  not  agree  on  it  ; which 

v. -cre  the  Earl  of  Southampton,  Sir  Chri/lopler  Blunti  Sir  Cha'rltt  Dawn, 
sod  Sir  John  Davit. 

Hereupon  Mr.  Secretary  told  Sir  Cbrijhpker  Blum , that  the  Earl  bad 
con  foiled  that  he  had  been  3 principal  HilUgarorof  him  to  thefeafls,  and 
a mover  of  him  to  plots  more  pernicious  to  the  State  than  thefo. 

Sir  Chrjhpbtr  Blunt  faid.  Hath  my  Lord  that  gone  is,  faid  lb  by  me  ? 
Well,  lince  I am  fo  nearly  touched  in  honour,  and  my  reputation  fo  far 
charged,  l will  tell  you,  Mr.  Secretary,  what  I have  conn  foiled  him,  and 
what  I have  kept  him  from. 

Mr.  Secretary  fuid,  the  Earl  for  part  of  his  Sacrifice  to  find,  had  left  it 
under  his  own  hand  all  that  he  could  difclofc  of  all  confederation  in  this 
putter. 

Sir  Chri/hfbtr  Blunt  feemed  ready  at  the  Bar  to  have  difdofed  farther 
matter  agviult  the  Earl,  but  referred  to  my  Lord- Admiral  and  Mr;  Secre- 
tary, whether  he  Ihould  there  utter  it,  Or  p.  ivily  deliver  it  to  them  two  ? 
Which  afterwards  he  did,  being  brought  iuto  the  Court  of  W aids  to  them 
after  Judgment  was  given. 

Mr.  Attorney  proceeding  with  his  evidence,  dc fired  attention,  faying. 
That  the  Uft day  hie  gave  evidence  againft  the  Earl,  lince  which  tune  it 
had  been  rumoured,  that  tho’  the  letter  of  the  law  was  ftropg  againft  the 
Laid,  and  his  adl  expounded  by  the  Law  to  be  treafon,  yet  his  intention 
was  not  to  touch  the  Queen’s  perfon  or  her  State.  But  the  Earl  himfelf 
(whole  Soul  he  doubted  not  but  was  with  God,  for  his  end  was  mod  pe- 
nitent and  Chriftiiui)  before  his  death  revoked  all  his  J unifications  made 
at  his  arraigning,  fsvc  only  one  original  purpofe,  not  to  lay  hands  upon 
flic  Queen  ; and  took  it  upon  his  death,  tha:  he  meant  not  to  lay  violent 
hands  upon  the  Queen's  pu fon ; yet  remembring  the  tumultuous  beha- 
viour of  them  in  his  company  at  his  houfc,  find,  that  lie  feared  he  Ihould 
Juve  been  forced,  to  fome  wrong  again  it  the  Queen’s  perfon. 

Whereupon  the  Lord-Admiral  affirmed;  chat  the  Earl  of  fi^krfaid;  It 

w. »s  fit  he  ihould  die,  for  the  Quern  could  not  live  arid  lie  too. 

Mr.  Secretary  alio  delivered  liow  clear  a confefiion  the  Earl  had  made  6f 
all  things;  how  tong  time  four  of  them  bf  her  Majesty's  Privy-Council  at 
Jut  intreaty  had  fpctit  with  him  in  the  Tower  upon  Saturday  before;  and  how 
hclud  revoked  thofc  imputations  he  had  call  upon  fotnc  Inert,  and  thofe 
affeverations  he  had  in  his  own  defence.  Therefore,  for  his  part,  he  mull 
needs  judge  charitably  of  him,  and  forgive  fuch  wrongs  as  the  Earl  had 
done  him  ; and  if  the  diabolical  imputation  which  the  Earl  a:  his  arraign- 
ment call  upon  him,  further  moved  him  toimpatuncytlinn  his  wont  Was, 
or  was  fit,  he  dtfired  them  that  heard  u to  pardon  him;  for  the  provoca- 
tion made  him  to  forget  all  bands  of  fptech; 

Now  was  read  fotne  parts  of  the  Kail’s  !aft  confcllion,  which  contained 
four  Ihecrs  of  paper,  all  written  with  the  Earl’s  hand;  and  it  being  IhctVed 
to  Cvjfe  at  the  Bar,  he  acknowledged  it  to  be  the  Earl’s  hdnd-wi  iting.  Out 
of  the  Earl’s  coufcflioit  this  was  Only  read  : Tint  Burnt,  Gnjfe,  Temple,  and 
fome  others;  tho’  they  were  not  prei'ent  at  jD/wy-houfe,  ve:  they  were  privy 
to  more  dangerous  practices  and  plots  than  thefc.  And  Cujfe  being  brought 
face  to  face  before  the  Earl,  the  Earl  charged  him  to  call  to  God  for  mercy; 
and  deal  truly  with  the  Queen  ; for  he  being  to  go  oul  of  the  World,  mtift 
deal  truly  with  his  foul.  Cujft  laid , it  was  long  before  he  could  lie  allowed 
pen  and  ink  to  write ; cll'ethe  Earl  himfelf  would  have  cleared  him,  as  he  did 
in  thefc  things,  that  in  a few  words  he  fet  down  ; which  being  read  to  the 
Earl,  he  faid,  true;  and  Bill  as  he  read,  he  faid  true;  out  of  which  Cujfc 
would  infer,  that  the  Eatl  being  truly  remeir.brcd  of  things  palled,  would 
have  cleared;  and  not  left  an  accufaiiun  upon  him.  But  thefc  itemed  to  be 
other  matters  than  fuch  wherewith  the  Earl  had  charged  him.  rtnd  Cufe 
denied  not,  but  being  confronted  by  the  Earl,  the  words  aforelaid  were  uled 
to  him.  Then  was  read  an  abllract  of  tile  Earl’s  confcllion  in  thefc 
words : 

He  thanked  God  that  he  was  thus  prevented,  for  otherwifc  he  kileW  not 
what  mifery  might  have  befallen  this  laud.  He  faid,  that  men  would  wonder, 
if  they  knew  how  many  motions  had  been  made  fllito  him,  to  remove  the 
evils  of  the  Common- wealth.  HeconfcJEtd  that  Ills  rebellion  whs  firft  plot- 
ted when  he  was  prifoner  at  the  Lord-Kcbjicr’s  houfc  he  intended  to  have 
furprized  the  Court  with  a power  of  men,  and  afterwards  the  TVttvr,  to  have 
countermined  his  actions,  and  been  a bridle  to  ific  City;  and  the n to  hafe 
called  a Parliament.  He  faid,  that  London  was  a danger  unto  hi*  Ibul,  and  the 
caufe  of  his  rebellion ; for  if  he  had  not  trufted  to  thole  of  London,  he  had 
not  taken  this  epurfc.  He  called  the  men  of  Louden  a bale  and  cowardly  peo- 
ple; faying.  That  he  drove  them  from  their  bar  headers  with  tWo  tapiefs 
*-cr&ls,  and  would  undertake  to  lack  London  with  four  hundred  men.  He 
Called  himfelf  a burden  unto  the  Commonwealth  to  be  fpewed  out.  Hr 
called  this  his  fin,  a great  fin,  a bloody  fin,  a crying  fin,  and  an  inle<3idus 
foi,  infecting  with  a leprofy  both  far  and  near.  Hr  defired  hi*  life  to  be 
toortenedj  for  that  lie  knew  the  Queen  could  not  be  fafe  fo  long  as  he  him- 
felf was  living.  Hr  d.- fired  private  death;  to  avoid  the  acclamations  of 
tile  People, 


This  abftra£t  rcadj  Sir  ChYiflepber  Blurt!  faid;  he  rf.uft  needs  confeft  he 
was  privy  to  the  fpleen  that  was  carried  againft  Mr.  Secretary,  and  was 
too  for  contenting  to  his  hurt ; but  never  gave  allowance,  or  was  movet'  of 
the  Earl  to  this  plot. 

Mr.  Secretary  interrupting  him,  wilhed  him  to  conceal  nothing  that 
tended  to  the  difeovery  of  thefc  treafons.  For  matter  of  injury  intended 
againlt  him,  he  wilhed  not  the  naming  of  them,  he  did  forgive  them. 

Sir  Cbrljhpbtr  Blunt  faid,  that  was  favour  out  of  his  charitable  dif- 
pofition,  more  than  he  himfelf  was  worthy  of. 

Mr.  Attorney  proceeding,  faid,  the  Queen  had  charged  thofc  of  her 
Council  to  fay  nothing  in  this  burinefs,  but  what  might  plainly  be  prov’d; 
if  it  were  objected  ; for  Ihe  would  go  w ith  her  juflice  untouched  : therefore 
he  would  open  matters,  and  wliicn  though  iticy  of  the  Jury  need  not  to 
take  as  any  part  of  their  evidence ; vet  becaufc  they  were  true;  and  fortified 
the  matter  divulged  and  proclaimed  thiough  the  Realm,  for  the  honour  of 
the  Queen,  though  againft  an  Earl  that  was  executed,  he  would  difclofc 
unto  them  how  this  I rtafon  bad  a deeper  root  than  moll  were  aware  of  i 
wherefore  you  lhall  plainly  have  it  proved  unto  you.  That  there  was  a eor- 
icfpondcnce  hettirixi  tho  Earl  of  Effex,  Sir  Chriltopher  Blunt,  and  the  A>eb 
Tmyttr  Tyrone ; and  this  lhall  be  proved  umo  you  by  the  Earl’s  own  crea- 
tures. Thus  it  fell  out,  after  lie  had  fixitrcn  thoufjnd  loot,  and  thirteen 
hundred  horfe  under  his  charge ; fuch  an  army,  as  he  himfelf  faid;  Ihould 
make  the  ear  ill  to  tremble  where  he  went.  It  was  pretended  bv  him  that 
he  would  go  into  the  North  againft  the  Rebel,  but  never  intended  ; as  ap- 
peared ; lor  Lu  mufl  go  to  the  Rebel,  but  the  Earl  mufr  not  know  it;  and 
Blunt  "irjl /upper  it)  bring  Aivrjbul,  hut  give  no  twit  rant  for  it.  Let  sjoes  to 
Tyrone,  finds  the  Rebel  up  in  proud  terms  againft  the  Englifh  nation,  rail- 
ing againft the  Earl  of  Edjix,  as  rhar  he  fought  his  life,  and  hired  fome  about 
him  to  perform  ; which  was  a bafcr  thing  than  ever  he  had  offered  to  his 
father,  or  would  do  againft  him  : but  thefc  terms  were  after  qualified.  Lee 
returning,  brings  anlwef  from  Tyrone,  that  he  defired  conference  with  the 
Earl,  and  would  give  his  foil  for  pledge;  and  fends  word,  that  If  the  Earl 
would  follow  his  couufcl,  he  would  make  him  the  greawft  man  chat  ever 
was  in  England.  Lie  bring  returned,  the  Earl  of  B/fix  repairs  to  the  place 
where  Sir  Chrijhphtr  Blunt  lay,  where  this  being  told  him;  he  Ihook  his 
head  at  it  i but  faid  nothing.  Now  the  Earl  of  EJJix  gathers  his  army  to- 
wards winter,  takes  his  jpuhicy  towards  the  North,  goes  with  pretence  to 
fight;  but  coining  there,  entertains  a parley  with  thc'Rebel;  being  jealous 
left  any  fhould  hear  intakes  order  that  the  Earl  of  Southampton  fhould  keep  all 
men  from  coming  near;  and  he  alone  goes  to  parley  with  die  Rebel.  Thu 
effeft  of  this  was  eonfelled  by  Lee  while  he  lived,  arid  to  make  it  eviderit,  the 
plotting  of  Treafon  between  thofe  two  Earls,  you  lhall  underftafid  it  by 
an  intelligence  that  paffeil,  which,  were  it  not  the  thing  bad  been  feverally 
plotted,  it  had  been  impoftiblc  to  have  been  advenifoa,  for  no  bird  upon 
her  wing  could  have  carried  the  news  in  that  time.  Sir  iyi/liahi  Warren, 
a man  raoft  trufted  by  the  Rebel  of  any  EngUJhmr.n,  he  weflt  to  Tyro'ru  the 
zfitli  of  September  •,  the  Earl  of  EJfx  landed  in  England  hut  the  26th  at  Sep- 
tember ; and  Tyrone  could  then  tell  IVuettn j that  he  Ihould  fee  n ft  range 
alteration  in  England  ihortly,  and  it  fhould  not  belong  er&  he  fhould  fee  him 
have  a good  (hare  in  England.  This  parted  ih  the  North  of  Inland:  In  the 
South  of  Ireland ; one  Mm  Purjs,  Secretary,  con fc fled . That  it  was  agreed 
the  Earl  of  Efiex  jbculd  be  King  of  England,  and  Tyrone  I 'ice-  ty  bj  Irel.ihd. 
In  the  middle  of  hrLtul,  First- Mauriil,  lifter's  Ion  to  Tyrone,  aiHrins  the 
fame,  and  fays,  that  wiienfoever  the  Earl  of  £^.v  Ihould  need  men;  then  it 
is  agreed,  that  Tyrone  lhall  find  him  a contiuual  fupply  of  8000  men  ; and 
Fits.- Maurice  heating  thefc  tilings  agreed  betwixt  the  Earls,  fends  to  know 
what  he  will  have  to  do,  left  he  enter  into  attempt  to  the  crofs  of  their 
prupofes.  The  Earl  of  EJJix  being  commanded  by  exprefs  Letters  that  he 
Ihould  not  come  over,  be  notwiilillanding  comes  over,  brought  all  the 
ftrongeft  provifions  away  with  him,  left  the  Kingdom  at  all  adventures, 
only  trufts  the  rebel  Tyrone's  word  for  the  lafety  of  that  whole  Kingdoni. 
It  may  be  thought  tilde  things  more  fitly  fliould  have  been  urged  againft 
the  Earl  himfclt ; but  the  caule  was,  one,  the  Ihortncfs  of  time;  another; 
becaufe  all  the  Lords  were  fatisfied,  and  laid  there  was  Treafon  full  enough 
proved  againft  him,  and  ir  fatisfied  to  c mdemn  him.  And  when  1 was 
there  entering  into  this  matter, the  Lord-Steward  laid  to  me,  Mr.  Attorney, 
I perceive  you  have  more  to  fay,  but  l enjoin  you  filenre  for  the  reft. 

Now  for  proof  of  thefc  things  thus  plotted  in  Ireland the  confdfion  of 
Lee  was  read,  who  was  a man  the  Earl  had  good  opinion  of,  and  he  fo  de- 
voted to  the  Earl,  as  he  wilhed  his  own  head  might  have  fuffered  for  him. 
Lee  confeffcd,  that  on  the  Sunday,  when  he  heard  they  were  proclaimed 
Traitors,  he  was  mightily  dileonteuted  and  grieved  at  the  imprilonmcnt  of 
the  Earls,  and  ftuck  not  to  profefs  unto  fome,  that  he  could  be  contented 
to  fperid  his  life  for  their  delivery,  and  thought  it  an  cafy  matter  to  be  per- 
formed, if  fix  refolute  Gentlemen  would  undertake  it,  and  named  them. 
And  whereas  the  Earl  denicth  that  ever  he  font  him  to  Tyrone,  yet  h« 
thought  the  Ear!  knew  when  Sit  Chri/lepber  Blunt  lent  him.  for  this  rcafon, 
that  the  Marflial  never  did  any  great  matter  without  the  Earl’s  privity : 
And  that  this  matter  was  fuch,  as  the  Marfhal  would  give  him  no  warrant 
in  writing  for  it.  And  when  lie  w.is  returned  froth  T.rone,  the  Earl  of 
Ejfix  then  made  a fccrct  journey  t:>  Sir  Cbr.Jtoih.r  Blum's  houfc,  where  Sir 
Cbri/iaphtr  Blunt  lay  hurt.  And  Lee  laid,  that  at  his  coming  to  Tyrone, 
lie  found  him  proud;  and  railing  at  our  nation,  and  faid  that  the  Earl  had 
hired  fome  to  take  h?s  blond  ; but  afterwards  told  Lee  that  he  had  fcnt 
EJfr.\  a tneffage  by  Smelt  his  Secretary,  that  if  he  would  agfee  with  him, 
he  would  mufce  him  flic  greatvft  that  ever  was  in  England,  And  Lie 
further  confclfid,  that  lie  knew  Ejfe*,  Ilium,  arid  Tytine  wire  all  one,  anij 
all  held  one  Ctturf.*. 

Sir  ChrijlspL-tr  Blunt  confeffcd,  he  knew  of  Let’s  going  to  Tyrone,  but 
detiied  thru  he  had  ever  notice  wh:'.'.  he  faid  to  Tyrone.  It  was  true,  he 
gave  leave  unto  L:  lu  go  to  Tyrone,  ahd  the  Eirl  of  EJfx  was  privy  to  it; 
yet  the  E^arl  in  his  life  denied  it. 

But  11  y Lord-Chief-Juftice  notec.  That  it  was  a thlhg agreed  upon  hc- 
! wixf  them,  that  Let  and  Blum  fooiftd  rake  this  upon  them  ; and  for  the  fact, 
Lee  and  Blum  Ihould  have  a pardon  granted  them,  which  was  done  by  the  F.arl: 
this  being  about  the  Hih  ffAugn/l ; yer  the  Earl  of  EJ/ex  wrote  over  hither  to 
the  Lords  of  thcPrivy-Couiii.;i,ine  tathof  Augnj},  in  thefc  Words : “ Your 
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(hips  would  not  think  what  cowardice  thefe  fellows  are  grown  to  ; yet  that  his  accefs  to  her  (hould  not  be  refilled.  But  this  was  ror  refotved  till 

rnuft  thefe  fellows  be  Uu«ht  courage  to  fight,  or  elfc  this  Rebel  will  his  return  out  of  tbccouhtry.  When  at  D’ury-houf-,  they  meeting,  and 

never  be  fubdued.”  ° ° I Tit  tie  ten  coming  thither  5 at  the  lail,  it  was  rcfolvcd,  the  plot  fet  down  by 

Further  was  readj  a letter  all  of  the  Earl’s  own  writing,  dated  die  8th  I the  Earl’s  own  hand,  were  firft,  to  take  the  t ower  : for  rwfon  he  yielded 


of  Oilektr,  written  to  the  Lord  Mcutttjcy , after  his  being  in  Ireland,  and  1 this,  it  would  be  a countenance  to  the  adion  •,  the  taki.  _ - 
the  Earl  here  in  England ; fignifying  “ that  Lee  is  one  fo  near  to  me,  as  j forjvhjch  he  would  have  Jo  many  abb-  men,  as  they  would  at  any  time 


■ I muft  needs  intreat  your  Lordlhip  to  do  what  you  can  :or  him,  tho’ 
“ it  is  not  in  your  power  to  do  what  you  would  ; you  (ball  find  him  a 
“ man  of  better  fervice  than  any  is  in  Ireland.  When  1 came  thither,  1 
•*  found  him  in  good  place,  and  fometimes  be  entertained  me  to  his  great 
“ charge;  which  with  your  favour  you  mull  enable  him  to  again.  And 

“ let  it  be  my  fuit  to  you,  to  do  him  whit  good  you  can.” 

From  out  of  thefe  letters,  it  was  urged  by  Mr.  Attorney,  that  Lee  was 
a man  wholly  plotted  for  him.  The  26th  of  September,  the  Earl  of  EJfi x 
came  to  the  Court ; the  28th  of  September,  Captain  IVerrm  talks  with  Ty- 
ntu.  Wbrren  tonfefleth,  that  Ty  :nt  fwarc,  that  within  two  months  he 
(hould  fee  the  greatefl  alteration,  and  the  ftrangeli  that  ever  he  law » but 
Warren  underttood  him  not.  Then  faid  Tyrone,  I hope  ere  long  to  have 
a good  lhare  in  England. 

The  confcfiion  of  one  Knswd,  Secretary  to  Chaney  Mai-Rorey,  taken 
the  16th  of  February,  was  read;  wherein  was  fet  down.  That  Owney 
Afc-Rsrty  having  fccH-t  intelligence  of  the  plot  betwixt  the  two  Karls, 
Ejfex  and  Tyrone,  wrote  and  fent  fo  twice,  and  defired  to  be  adirer- 
tiled  thereof,  that  he  might  do  mulling  contrary  to  their  defigns.  But  Ty- 
rone grew  fufpicious,  idl  the  matter  (hould  break  out  too  foon  : yet  the 
eftedt  of  the  anfwcr  was  ibis,  that  the  Earl  of  Ejfex  Ihould  be  King  of 
England,  an*d  he  Viceroy  of  Ireland.  And  that  for  a while  he  (hould  at- 
tempt nothing  upon  the  Enghfl  1 and  proved,  that  the  Earl  had  left  fix- 
teen  bauds  of  powder  in  the  North.  And  Kuoxtid  being  aflted  by  a Gen- 
tleman, upon  his  returning  out  Ot  the  North,  what  news?  Said,  it  was 
a, -retd,  that  EJfex  (hould  be  King  ot  England,  and  Tyrone  Viceroy  of  Ireland. 

Turlagb  Mac- Davy  0 Kelly,  being  u mrfienger  from  the  M ... . rebels, 
and  biougfat  the  anfwcr  to  . . . (aid.  tile  Earl  of  EJfex  was  to  go  for 
England,  and  take  that  kingdom,  a ml  they  to  help  him  ; and  among  thofc 
rebels  it  was  reported,  the  Karl  of  EJfex  wrote  a letter  to  the  Earl  of  Ty- 
rsne,  to  follow  bis  nutrer  thoroughly  : for  now  was  the  time. 

The  confcfiion  of  Thomas  IVood,  lifter’s  fon  to  James  FitSrMaurier, 


poflefs  all  the  places  of  the  Court.  The  manner  to  br  this  : Sir  Chri/ft. 
pher  Blunt  to  have  the  gate  ; Sir  Gilfy  M.rriek,  the  hall  Mr  John  Davit, 
the  great  chamber;  Sir  Cber-les  Dover:,  the  privy-clum'i-.i  ; the  Earl 
himtelf  ihould  come  all  aiong  by  land  : at  his  coming  into  the  great  cham- 
ber, he  (hould  put  himfclf  betwixt  the  halberts,  (meaning;  that  he  ihould 
flep  to  the  corner  where  the  guard  ul'ually  fet  up  their  halberts  agaiuft  tha 
wall)  and  poftefs  himfclf  of  them,  fo  as  by  them  he  would  have  no  hurt1, 
and  perhaps  he  ihould  find  of  the  guard  apt  to  take  his  part. 

My  Lord- Admiral  faid,  it  wot  a fair  warning  t)  the  guard,  that  they  lift 
not  that  fajhion  effetYmg  up  their  halberts  in  that  manner. 

When  the  Earl  was  thus  coinc  into  the  great  chamber,  divert  of  the 
Lords  (hould  come  out  of  the  prefence  thither,  and  faluting  hun,  to  wel- 
come his  coming  to  the  Court ; then  the  Earl  with  ten  or  twelve  Noble- 
men, to  take  their  way  into  the  Privy-Chnmber. 

It  being  alkcd,  what  (hould  be  done  with  them  that  fliould  make  reftft- 
ince  to  this  attempt ; it  was  aofwcrcd,  it  was  meant  they  (hould  be  feized 
upon.  And  the  Court  being  quieted,  then  to  fend  to  latisfy  the  City; 
and  theli  not  long  after,  to  call  a Parliament. 

A further  ccnfclfion  of  Sir  Charles  Dover s being  read,  there  were  fet 
down  the  fubllance  of  the  Earl’s  former  articles,  and  rhelc-  queftions  far* 
thef  propounded  ; as*  whether  tbc  Court  and  Tower  fliould  be  attempted 
at  one  time  ; and  whether  this  attempt  Ihould  be  with  many,  or  with  few; 
if  with  many,  where  the  number  (hould  aflcmblc  ; and  whether  it  fliould 
not  be  fit  for  the  Earl  and  fome  others  to  be  armed  with  Privy-Coats  ; 
and  who  were  fitted  Pcrfons  to  havccullody  of  the  Lord-Admiral  and  the 
Secretaries  ? 

Thefe  and  fome  further  matters  alfo,  Sir  Ferdinando  Gorge  bad  coufcficJ 
Were  difputcd  upon. 

And  faid  Mr.  Secretary,  fincethis  isa  World  wherein  Princes muft  be 
accountable  for  their  doings  to  their  Subjedls,  that  men  Ihould  not  mar- 
vel why  like  proceedings  were  not  had  againftSii  Ferdinands  Gorge  as  thefe. 


Jlaron  of  Lixnstv,  and  a man  in  grc3t  credit  with  this  Baron,  was  read  ; I the  rciifon  of  forbearance  was  not  that  he  had  deferved  better, 


wherein  he  fheweth,  that  being  wich  James  Fitz-Mauricc  at  his  houfe, 
about  ‘Michaelmas,  when  the  Earl  of  EjJex  came  over  from  EngLwd,  Fitz- 
Alfturice  alkcd  him  what  Iricnds  the  Karl  of  EJfx  had  in  England?  Who 
faid,  he  knew  not ; bui  heard  the  Earl  was  well  beloved  in  England. 
Then  Fitz-Mauriu  told  him,  that  the  Earl  of  Ejfex  was  gone  for  Eng- 
land-, had  difeharged  many  of  the  forces,  and  that  the  Kail  of  Dtfm-.nd 
had  lent  him  word,  that  it’  was  agreed  the  Earl  of  Ejfex  fliould  be  King 
of  England , and  Tyrone  Viceroy  of  Ireland. 

Hetheringtons  confcfiion,  and  fome  others,  were  fpared  reading;  becaufc 
thev  only  concerned  the  Earl  of  Ejfex. 

Now  Mr.  Attorney  opened,  that  notwithfting  all  thofc  plots,  prn<2icc», 


otherwife  conceited  of,  than  to  be  an  Arch-Traitor ; but  becaule  he  was 
the  i’ji  rument  of  faving  and  letting  go  thefe  that  -w/'i  fent  from  the  §hctn  to 
iLffcx-houfe : and  for  this  caufc  divers  of  her  Majclty's  Privy-Council 
had  been  fuicors  to  her  Majcfty  for  fparing  his  life  for  a time,  though  for 
their  opinions  of  him,  they  held  him  an  original  and  principal  Traitor  s 
and  that  lie  advifed  more  mifehievoufly  than  any  other,  for  he  would 
have  bad  tile  Court  fired  upon  the  taking  of  it/  Sir  Charles  DovenfliU  pro- 
fefied,  as  he  had  done  often,  that  he  was  privy  and  a difputcr  of  all  thefe 
plots,  but  never  was  any  devifer  or  any,  or  inftigator  of  my  Lord  in 
thefe  things.  Sir  Chrijiopber  Blunt  for  further  clearing  himfclf,  fays,  he 
it  of  this  plot  till  his  coming  to  London,  upon  rhe  Earl’s  fending 


knew  n 


1N0W  wlr.  Attorney  opepeu,  i.m  nuiwiuiiung  d»  u.viv  * r‘” - s V... . . 

and  tnafons,  were  known  to  the  Qycen  ; yet,  after  all  this  fo  gracioufly  lor  him  ; that  they  had  allotted  him  to  place,  he  knew  ; but  to  what  of- 
her  Majcfty  regarded  him,  and  was  pleafed  to  cover  his  offences,  as  to  | Ike,  he  knew  not.  And  the  more  to  be  commiferated,  he  hdought  the 
have  him  privately  to  coinc  before  fome  of  lief  Privy-Council  only  at  the  Lords  Commifikmcrs  to  remember  what  natural  conlidcrations  were  to  tic 
Lord  Treafurcr’s,  fent  one  of  her  Secretaries  twice  to  him,  offered  to  j him  to  the  Earl,  having  married  his  Mother.  Now  to  how  many  adven- 
pafs  in  all  fecreey  ; nay,  Mr.  Secretary  faid,-  for  faving  his  honour,  that  ( lures  the  obligations  of  love,  and  following  of  that  Earl,  had  before  car* 
none  Ihould  take  notice  of  any  thing.  They  once  all  propofed  to  have  ( tied  him*  the  World  did  know;  and  how  liberal,  prodigal  and 
gone  h me  to  EJ:x-ho\t(c  to  him,  and  during  all  the  time  of  his  reftraint  turous  I was  of  this  life  of  mine,  while  it  was  my  own,  good  Mr.  S 
from  Court,  his  letters  have  always  had  free  pafiage  to  the_  Qu 


(be  ever  gave  the  reading  to  any  thing  he  fent.  Wb'e<efore*Mr.  Attorney 
faid,  the  action  of  breaking  out  into  that  it  did,  it  was  a great  mercy  of 
the  Queen's,  that  in  fisgrante  crimine  be  was  not,  according  to  the  mar- 
tial law,  preftruly  put  to  the  I'word.  \ 

And  lure  the  evidence  ended  againft  Sir  Chriflcpber  Blunt. 

And  then  Mr.  Sollicitor  General  urged  new  evidence  agar  nft  Sir  Claries 
Dovers. 

Mr.  Sollicitor  Flemming  beginning,  Lid,  He  would  prove  Sir  Caa'let 
Dovers  guilty  of  all  the  Treafuns  charged  againft  Sir  Chriftopher  Blunt,  ami 
that  he  was  a principal  plotter,  difputcr,  officer  and  ail  or  in  all  their 
treafons.  In  fine,  he  was  affigned  to  be  keeper  of  the  prcfencc-  chamber  ; 
where,  upon  a figrtai  given,  all  the  Nobles  to  aflcmblc,  and  palling  to 


my  own,  good  Mr.  Secre- 
tary, pteafe  to  remember  and  report  truly  to  the  Queen.  I beg  it  of  you, 
because  L have  moll  offended  you,  and  have  no  caufe  to  expert  it,  but 
from  the  bounty  of  your  honour  and  charity. 

Mr.  Secretary  told  him  he  freely  forgave  whatfoever  he  conceived  might 
give  caufe  to  him  to  be  offended,  and  would  truly  perform  for  him  what 
hedifired,  and  would  defire  my  Lord-Admiral  to  join  with  him  in  it; 
though  he  faid  ho  need  not  feek  it  of  them,  for  the  Queen  would  require 
it  at  their  hands,  to  be  truly  informed  of  all  their  defires. 

Then  faid  Sir  Chrijhphtr,  I muft  needs  conlel's  that  heretofore,  I hav- 
ing (lone  much  to  herMnjefty’s  fervice,  adventured  my  life  many  times, 
as  "the  marks  ot'  this  my  wretched  carcafc  will  (hew  ; hazarded  my  for- 
tune when  it  was  at  the  beft,  and  all  for  rhe  honour  of  her  Majcfty,  and 
"•  her  fervicc,  and  yet  (he  never  vouchtifcd  notice  of  me  or  my  fcrvice  : 


the  privy-chamber  re'prefent  tbcmfelvcs  to  the  Queen  : and  lor  making  . .1  gave  no  little  difcontentmcnt  to  me,  but  this  never  had  the  power  to 
their  way  tit  ft.  they  (hould  apprehend  Sir  Walter  Raleigh,  uapt.un  of  the  ; have  an  ill  thought  againft  her  Majcfty.  Therefore  once  3gain  I befeech 
guard;  and  afterwards  fome  of  the  privy -counfellars,  and  fome  other  i you,  that  being  as  1 was  to  that  Earl,  you  picafe  to  relate  to  her  Majcfty 
“ Thefe  being  feized  upon,  they  (hould  afterwards  have  been  put  1 what  you  find  by  me,  and  what  I have  faid  to  you.  And  to  (tay  any  fury 

to  an  ^ 1,1  - -.nil  afterwards  a Parliament  (hould  be  called,  and  I ooinn  unon  me.  I hereconfcfsmvfclf  iruiltv  of  all  thnr  ran  lie  f.i.1  an  iin*+ 


government 

on  this  gent..  ....  ............  . . 

him,  as  that  before  Clrjlmas  Lilt. the  Earl  difeovercd  his  intent  to  him, 
and ’told  him  he  would  lay  fucha  plot  for  taking  the  Court,  as  he  would 
not  be  refilled.  And  when- Sir  Gear  let  Dovers  was  in  the  Country,  the 
Earljwouid  not  enter  into  coafultation  about  the  btrftnrf!,  until  Sir  Charles 
Dovers  came  up ; and  nu  ffengers  were  difpatched  prcfcntly  for  him.  Up- 
on his  coming  up,  a meeting  was  had  at  Drury-houfe,  where  divers  pro- 
jefis  were  made,  Davis,  Dovers,  Blunt , Gorge  and  Southampton  being 
prefent,  amongft  whom  it  was  agreed,  the  taking  of  the  Twer  to-  be  very 
fit,  for  the  belter  countenancing  of  the  action. 

The  chiefeft  defence  and  pretence  that  Sir  Charles  Dovers  ufeJ,  was 


Majefty’s  mercy.  Sir  Charles  Daws  made  the  like  piotsllation. 
And  fo  ended  Che  evidence  againft  Sir  Charles  Ditvers. 


the  great 


Againft  Sir  JAm  Davis,  Mr.  Fronds  Eaton  urged  the  evidence,  begin- 
ning wich  difeourfe  upon  the  former  ground  of  Mr.  Attorneys,  that  every 
rebellion  implied  deft  ruction  of  the  Prince,  and  that  in  the  precedents  of 
Edw.  II.  and  Hen.  IV.  the  pretence  in  both  was  as  in  ibis,  againft  certain 
Sub.iefts,  the  Spenfers  in  one,  and  the  Treafurer  in  the  other.  And  this 
ftile  of  proteftation  that  no  harm  was  intended  to  the  perfon  of  the  Sove- 
reign, was  common  in  Traitors.  Manlius,  the  lieutenant  of  Catiline,  had 


love  he  bore  to  tbc  Earl  of  Southan.-ptcn,  who  heretofore  had  ! that  very  proteftation  ; but  the  proceeding  is  fuch  in  this,  as  no  long  dif- 


caured  him  his  partlon,  and  having  gained  him  his  life,  he  thought  he 
owed  UisBfc  unto  him  in  any  thirig  he  fliould  command  him. 

But  Mr.  Sollicitor  faid,  it  behoved  him  rather  to  have  been  gcatefui  atid 
Serviceable  to  the  Queen,  who  gave  him  life,  more  than  to  him  that  fued 
for  his  life.  But  this  was  the  juft  revenge  had  of  God,  that  follovVcd  for 
the  foul  murder  he  had  committed. 

Sir  Glories  Davtn  perceiving  that  his  act  had  extended  to  Treafon,  al- 
tho’  he  intended  no  harm  unto  the  Queen’s  perfon,  faid  he  was  forry  lie  had 
fo  far  forgotten  hirnfelf  asto  plead  Not  guilty  ; for  it  was  nut  his  purpole 
coming  thither  to  defend,  or  deny  any  thing,  but  to  conlel's  all  things  that 
could  be  faid  againft  him  : Therefore  conl'cflcd,  ilut  before  Cbrjlmos  the 
Earl  advifed  with  him,  how  he  might  make  his  way  fo  to  tlw  Queen,  as 


courfing  needs  to  prove  it  Trcafon,  the  act  itfelf  was  Treafon.  The  prin- 
cipal offences  charged  upon  Sir  J:hn  Davis  were  two,  one  that  he  was  a 
plotter,andoftheCouncil  at2>ri/i  y-!ioufe  : Another  that  in  the  infurrectica 
he  had  the  euftody  of  the  Privy-Counfdlors  in  Ejfex -hoisfc,  which  had  a 
corrcfpondence  with  the  atlion  in  the  ftreet.  Tnc  plot  and  inlurrcdtion 
entered  into,  wa3  to  give  laws  to  the  Queen  ; the  preparation  was  to  have 
a choice  band  of  men  fora&ion  ; men  not  met  together  by  confteliation, 
but  aflemblcd  upon  fummons  and  letters  fent : fw\  f id  Mr.  B.usn , I will 
not  charge  Sir  John  Davis,  although  he  be  a man  (kiiful  in  ft  range  arts,  that 
he  fent  fpirits  abroad,  but  letters  were  fent  about  this  matter. 'Tho  thing, 
to  be  aded  were  the  matters  confulted  of,  and  then  to  defign  fit  perfons  for 
every  action  ; and  for  mutual  encouragement  there  was  a lift  of  names 

drawn 


Printed  image  digitised  by  the  University  of  Southampton  l ibrary  Digitisation  Unit 


( 57  ) 


for  High-Treafon. 


(58) 


drawn  by  the  Eari,  and  thefe  Councillors  out  of  them  were  to  elect  lit  per- 
fons  to  every  office.  The  fecond  plot  was  in  taking  of  the  Court,  ami  in 
thjs  confu'tation  he  was  pinna  PhiLfopbi  feribentis ; you  were  clerk  of  that 
Council-Table,  and  wrote  all : and  in  the  detaining  of  the  Privy-Coun- 
cillors, you  were  the  man  only  trufted.  And  as  the  Earl  of  Rutland  faid, 
vou  held  it  a ftratagem  of  war  to  detain  pledges,  and  was  meant  to  have 
parried  the  Lord-Keeper  with  the  Great  Seal  into  London  ; and  to  have 
bad  with  you  the  Lotd-Chief-Juftice,  a man  for  his  integrity,  honoured 
and  well-l*cloved  of  the  Citizens  ; and  this  Achitopkel  plot  y.ou  thought 
to  have  followed. 

Sir  John  Davis  hereupon  told  Mr.  Bacon,  that,  if  with  good  manners  I 
might,  I would  long  lincc  have  interrupted  you,  and  Caved  you  a great  part 
of  labour;  for  my  intent  is  not  to  deny  any  thing  i have  Said,  orcxcufethat 
I have  done,  buttoconfcls  my  lei f guilty  of  all,  and  fnbmit  mvfclf  wholly 
to  the  Queen’s  mercy.  Buc  in  that  you  call  me  Cleric  of  that  Council,  let 
me  tell  you.  Sir  Charles  Dovers  was  writing,  but  his  hand  being  bad,  I was 
defired  to  take  the  pen  and  write.  But  by  and  bye  the  Earl  fai.l  he  would 
{peed  it  himfelf;  therefore  wc  being  together  fo  long,  and  doing  fo  little, 
the  Earl  went  to  his  houfe,  and  set  down  all  with  his  own  hand,  which  was 
formerly  f«  forth,  touching  the  taking  and  poffeffingof  the  Court. 

The  examination  of  Sir  John  Davis  was  read,  which  was  to  the  effect  as 
before  is  let  down  touching  their  confultations  of  taking  of  the  Court ; but 
added,  it  was  agreed  they  Ihould  all  come  by  land,  and  make  their  way  to 
the  Queen’s  own  perfen,  and  hoped  to  find  way  in  the  Court  indifferent. 

The  Lord-Admiral  then  charged  Sir  John  Davis again  with  the  detain- 
ing of  the  Lords  in  £#«r-houfe,  and  his  unwillingncfs  to  have  let  them  go, 
though  Sir  Ferdinanda  Gorge  came  with  a meffage,  as  he  faid,  for  letting 
thenTull  go.  And  faid  the  Lord- Admiral,  the  cafe  was  hard  with  thefe 
worthy  Councillors : for  by  God  he  fwore,  though  thefe  Councillors  had 
been  in  the  houfe,  yet  being  as  he  was.  General  of  the  Forces,  and  font 
to  force  the  houfe,  he  mull  and  would  have  battered  and  blown  it  up,  tho’ 
it  had  been  the  death  of  them  as  well  as  the  reft ; and  had  all  his  own  foils 
been  there,  he  would  have  done  it. 

It  was  alfochnrgcd  againft  Sir John  Davis,  that  not  ten  days  before  this 
aftinn,  S'wjobn  Davis  and  Sir  Charles  Dovers  were  feen  upon  rhe  top  of 
the  Whitt  Tauter  within  the  Tower,  viewing  and  furveying  the  place;  buc 
they  faid  it  was  ouiy  for  pleal'ure,  to  take  view  from  thence,  being  there 
confefied,  that  they  affirmed  the  Tower  was  a place  of  fmall  ftrength. 

And  here  ended  the  evidence  againft  Sir  John  Davis. 

Then  Mr.  Attorney  took  in  hand  the  evidence  againft  Sir  Gilly  Merrick 
and  Mr.  Cuffe.  To  Cuffe,  Mr.  Attorney  faid,  that  he  was  the  arrantelt 

Traitor  that  ever  came  to  that  Bar;  he  was  Poly the  very  fc- 

ducer  of  the  Earl ; and  fince  he  was  a Scholar  and  a Sophifter,  he  would 
frame  him  a fyllogifm,  and  bade  Cuffe  deny  what  part  he  would.  The 
lyllogifm  was  this,  Whtfotver  commits  rebellion,  intends  the  Queen's  death 
but  you  committed  rebellion  : Ergo,  you  intended  the  Queen's  death.  For  the 
petypragma , this  fellow,  the  cunning  coiner  of  all  plots,  how  to  intrap  a 
worthy  gentleman,  whom  1 am  forry  to  fee  fo  overtaken,  I muft  name  Sit 
Henry  Nevil:  This  Cujfe  hearing  of  Sir  Henry  % landing  out  of  France , 
watches  his  coming  to  London,  prcientlycomcs  to  him,  and  tells  him,  he  had 
commendations  unco  him  from  the  Earl  ofEffcx,and  fecretly  lets  him  know 
what  private  intelligence  my  Lord  had  received  from  Court  by  fome  his  in- 
ward friends ; that  much  millike  was  taken  at  Court  with  Sir  Henry’s  fervice 
in  France-,  efpeciaily  that  at  Bullen.  Sir  Henry  Nevil  faid,  it  wasmorc  than 
he  knew  or  had  heard,  but  recommends  his  fervice  with  thanks  to  my  Lord. 
Shortly  after  Sir  Henry  Nevil  came  to  the  Court,  the  Queen  ulfcd  him  very 
gracioully.  The  Lords  interpreted  very  well  of  his  fervice ; now  at  his  next 
meeting  Mr.  Cuffe,  Sir  Henry  told  Cuffe , he  found  no  fuch  matter  at  Court 
as  he  told  him.  Hereupon  Cuffe  replied,  Oh,  Sir,  things  arc  altered  fince  I 
faw  you  laft,  and  ere  long  you  lhall  fee  a change  : my  Lord  is  like  to  come 
in  favour  again,  and  be  rcltored  to  bis  greatnefs;  and  ufingone  other  verfe, 
concluded  with  this,  Armaferenti  omnia  dat,  quijujla  negai.  Cuffe  Hill  mak- 
ing refort  to  Sir  Henry  Nevil,  finds  opportunity  when  to  difclofe  unto  him 
all  the  Earl’s  plot  of  going  to  the  Court;  who  hearing  it,  objects  againft 
it,  that  it  was  a thing  could  not  be  executed  but  by  many,  and  all  would 
not  keep  Counfel.  Cuffe  anfwered,  that  for  execution  they  had  fo  ma- 
ny come  in  to  than,  that  they  knew  not  to  entertain  all.  A further  objecti- 
on being  made,  that  tho’  all  places  in  the  Court  were poffeflcd,  yet  Wejlmin- 
Jler  would  rife,  and  make  force ; Cuffe  anfwered,  we  having  the  face  of 
the  State, all  will  follow  and  take  with  us. 

For  manifeftation  of  all,  the  Narration  penned  by  Sir  Henry  Nevil him- 
fclf,  was  read  in  tbefe  words  : “ Tbcir  honour}  commanding  him  to  dif- 
“ dole  all,  and  his  duty  and  confcience  binding  him  to  the  fame,  he  hath 
“ in  that  ill-couch’d  Narration  fet  down  all  his  knowledge.  Fiji,  at  his 
“ arrival  out  of  France,  he  was  told  that  he  had  ill  offices  done  him  in  Court 
w by  divers,  and  fome  of  great  place;  and  his  actions  at  Bullen,  and  carri- 
“ age  there  greatly  blamed,  as  can  ling  the  ill  fucccfsof  the  peace.  And  by 
4*  Cuffe  it  was  tola  him,  the  Earl  would  have  him  know  he  was  wronged, 
“ becaufe  he  was  one  that  loved  him.  After  this,  Cuffe  brought  him  a'let- 
“ ter  from  the  Earl,  thereby  deftring  his  love,  and  to  hold  it  to  him,  be- 
*c  fidcs  many  other  words  only  of  compliment.  To  which  letter  Sir  Henry 
**  returns  an  anfwer  fuitable  to  fo  kind  provocations.  But  all  this  while 
“ I never  went  to  him ; and  being  in  the  country  within  ten  miles  of  the 
“ Earl,  yet  1 never  went  to  vvfit  him.  But  Cuffe  came  to  me  from  him, 
“ and  told  me  the  Earl  was  now  at  liberty,  and  all  the  World  that  would, 
“ might  now  freely  come  unto  him  : but  ftill  1 put  off  my  going,  till  at 
“ one  time  Cuffe  came  and  told  me  my  Lord  expected  my  coming  to  him, 
“ and  fuch  a day  he  would  flay  fopper  forme;  and  if  I came,  and 
“ he  chanerd  not  to  be  in  the  way,  a Gentleman  of  my  Lord’s  Ihould  at- 
ct  tend  my  coming,  and  bring  me  to  my  Lord’s  dofet.  About  eight  of  the 
w clock  that  night  1 came  to  my  Lord,  and  was  met  by  a Gentleman,  and 
**  brought  up  to  my  Lord  ; who  entertained  ine  kindly,  and  after  a while, 

after  many  queftions  of  his  hopes,  but  ufed  no  undutiful  words  of  the 
“ Queen  or  State,  I parted  with  my  Lord,  there  having  nothing  but  or- 
“ binary  terras  of  Compliment  parted  us.  Afterward  Mr.  Cuffe  repairing 
Vot.  VII.  I 


“ often  to  me,  I afford  him  at  one  time  how  his  Lord’s  matters  ftood  in 
<[  Court.  At  one  time  he  aniwercJ  me,  well ; and  totd  me  of  great  hopes 
“ conceived ; at  fomcothcr  rime  he  anfwered  me  very  Jifcontentedlyin  thefa 
“ things,  faying,  it  made  no  matter,  it  would  cauL-  n;v  Lord  to  take  other 
“ courfes  ; and  faid,  there  was  a pretext  to  Say  up  the  Earl  of Southampton, 

“ which  was  a warning  that  they  meant  to  lay  up  the  Lord  of  Pjfrx  after 
him : but  my  Lord  was  refolved  they  fhouid  never  curb  him  up  any  mote. 
Then  told  me,  my  l-oid  had  in  purpofe  fome  matters,  but  ]’  Ihould  not 
embark  myfelf  further  in  them  than  I lifted  ; and  defired  me  ro  give  k 
meeting  to  the  Earl  of  Southampton  and  Sir  Charles  Dovers.  1 faid, 

:<  I would,  but  with  this  limitation,  that  nothing  was  intended  againft  the 
■*  Queen’s  perfon . which  was  promifed.  But  I detained  them  at  two 
meetings,  which  caufcd  them  to  make  an  ill  judgment  of  my  meaning 
towards  them  and  the  intendment.  Monday  on  Candlemas  day  I Hand- 
ing in  Serjiants-hm  Gate,  the  Earl?  0 (Effix,  Southampton,  and  Sir  Cirri/lo. 
pher  Blunt  parted  by  in  a Couch,  whom  i fainted  palling,  and  was  the  Sri! 
time  1 had  feen  them  of  long.  Anon  after,  Cuffe  coming  to  me,  told 
me  he  had  a commiflion  to  deliver  a fccrc:  unto  me ; which  was,  that  my 
Lord  finding  his  life  fought  by  men  potent  about  her  Majefty,  he  was 
“ advifed  to  make  his  appearance  to  the  Queen,  and  go  with  ftrength  for 
“ that  purpofe;  deferibing  the  fame  manner  of  taking  the  Court,  and  mak- 
“ ing  way  to  the  Queen,  as  before  is  I'ct  down  by  others.  This  Cuffe  faid 
“ he  svas  to  impart  tome,  as  one  in  whofe  love  the  Ear!  was  confident.  (But 
“ Mr.  Secretary  faid,  as  he  was  grieved  ro  think  of  this  Gentleman’s  full 
‘ refpefl,  his  worth  and  abilities  to  have  done  the  Queen  great  fervice,  fo 
this  right  he  would  do  him,  that  howeverthe  Earl  was  perfuaded  of  hhn, 

“ yet  he  fo  far  tendered  his  duty  to  the  Queen,  that  I think  the  lirft  fof- 

“ picion  given  of  the  Earl's  mind  grew  from  this  Gentleman.)  The  mat- 

“ ters  being  propounded  unto  me,  I made  many  objections  and  put  great 
“ difficulties  in  the  execution  ; eal'y  perfecting  of  things  being  promifed, 
“ my  anfwer  was,  Malta  fun  quter.o;  Iffudantur  ni/i  cum  aguntur.  When 
“ fome  perfons  were  named  for  the  actors,  1 objected,  that  if  many  knew 
“ it,  it  would  not  be  concealed  ; 11  few  were  ufed,  it  would  not  be  per- 
“ formed.  The  Earl  of  Rutland  being  named  for  one,  faid  they  would 
“ nottruft  him  long  aforctnind  ; for  if  he  knew  it  but  two  hours  before, 
“ he  would  tell.  In  conclufion,  I was  defired  to  think  of  the  things  pro- 
“ pounded  in  cafe  they  werelhcwcd  unto  me.  Afterward  Cuffe  came  unto 
“ roe,  to  whom  I related  all  the  fpeeches  ufed  in  that  conference,  and  told 
“ him  I would  not  allow  it,  except  they  would  conjure  Snd  take  an  oath  to 
“ tempt  nothing  againft  the  Queen's  perfon  ; and  againft  Mr.  Secretary, 
“ l would  never  do  nor  cr.nfcnt  to  any  thing,  for  he  was  nearer  unto  mV, 
“ therefore  they  muft  duce  padicc,  fpare  me  in  that.  Cuffe  faid  to  me,  they 
“ would  only  have  m:  prefentwhen  things  were  doing;  and  if  it  fell  out  !o, 
“ that  I Ihould  be  h-lfcned  fo  difpatch  into  France  before  that  time,  I 
“ might  defer  it  by  feigning  ficknefs.  By  their  appointment  1 Ihould  have 
“ been  Secretary.”  (Here  Mr.  Secretary  faid,  Cuffe,  this  was  great  pre- 
fumption,  for  though  to  remove  me  had  been  no  great  matter,  yet  to  take 
upon  you  to  place  another,  this  was  h>h  ^pibition.)  “ Further,  it  was 
“ required  that  Sir  Henry  Nevil  fhouid  have  fent  a miniftcr  into  London, 
“ to  find  how  the  City  flood  affedted  to  the  Earl.” 

(Mr.  Attorney  here  faid,  it  was  in  their  plot,  to  have  had  two  hundred 
minifters  in  the  City  and  Country,  to  have  blazed  in  pulpits  the  fincerity 
of  this  Earl’s  intentions.)  “ Cuffe  further  told  Sir  Henry  Nevil  of  a buz 
“ in  many  men's  mouths  in  London,  and  that  there  had  Ueenwarning  given 
“ to  the  Mayor  and  Aldermen  to  look  to  the  City ; but  of  twenty-four 
“ Aldermen  he  doubted  not  of  twenty  at  the  leaft.” 

Mr.  Secretary  here  fpeuking,  opened  what  he  found  had  refolved  the  Earl 
to  fo  free  a confeffion  and  difeovery  of  all  things  that  he  did.  AJhton,  who 
was  his  miniftcr,  and  as  1 may  terra  him  his  confc-ffor,  was  a man  much  de- 
fired by  the  Earl ; her  Majefty  was  willing  to  yield  any  thing  thatmight  give 
comfort  to  the  Earl’s  conlcii  nee,  and  be  good  for  his  Soul,  fent  Mr.  Doclor 
Dove , a very  worthy  man,  to  confer  with  him,  and  prepare  him  to  a chn- 
ftian  end.  He  perfuading  confeffion  as  the  way  to  repentance,  and  amongft 
other  fins  charging  the  Earl  with  this  offence,  his  taking  arms  againft  his 
Prince,  and  refufing  to  come  upon  the  command  of  his  Prince;  the  Earl 
anfwered,  he  thought  that  refofal  no  fault ; and  for  inftance  fhewed,  that 
David  refilled  to  come  to  Saul  in  the  like  calc,  being  fent  for.  Mr.  Dive 
fo  fufficiciuly  anfwered  the  Earl  in  his  arguments,  and  latisficd  him  in  this 
example,  how  different  it  was  from  his  cafe,  and  upon  wh3t  ground  that 
was,  that  the  Earl  in  a kind  relenting  and  falling  'rom  defences,  defired 
carneftly  confeffion  with  his  own  minifter  AJhton ; which  was  yielded  him. 
Ajftton,  like  a godly  and  very  learned  man,  and  one  deferving  much  for  this 
fervice,  dealt  fo  roundly  and  feelingly  with  him,  as  that  he  made  the  Earl 
know  that  there  was  no  falvatign  for  him  to  hope  for,  if  he  dealt  not  clearly 
with  his  own  confcience  in  the  confeffions  of  his  fins,  and  high  offence’s 
in  this  kind.  His  words  fo  pierced  and  moved,  as  that  to  this  man  he 
difdofed  the  very  fccrets  of  his  heart,  to  the  purging  of  his  foul  and  con- 
ference, from  the  concealment  of  anv  thing  he  knew;  and  afterwards 
fpent  all  the  time  he  had  to  live  in  holy  meditations,  and  revealing  the 
fecrets  concerning  the  Sate,  snd  difcourfihg  of  the  mifehief  intended  ; and 
moft  penitently  forrowed  for  the  accufaiions  and  imputations  he  had  call 
upon  others  touching  the  confpirir.g  with  Spain  and  the  Infant  of  Spain. 

And  being  alked  touching  fome  men  fuppofed  to  be  confederates  in  the 
taking  of  the  City,  he  faid  that  Captain  Brcnsley,  brother  to  S\s  Henry  Brom- 
ley, and  Sir  John  Scot  would  affift  him  : and  that  Sheriff  Smith,  being  2 Co- 
lonel of  a thoufand  men,  would  bring  them  in  aid  of  him.  And  confefied  by 
the  Earl  himfelf,  that  at  fuch  time  as  the  E3.-I  had  purpofed  to  lay  down  the 
thought  of  thefe  ambitions,  and  had  refolved  contcntedncfs  in  a private 
Wfc,  Cuffe  comes  to  the  Earl,  and  tells  him  he  had  indignities  offered  him, 
and  his  fufferance  was  fuch,  as  his  friends  faid  he  had  loft  bis  courage 
with  praying  and  hearing  of  lermons,' and  now  was  become  a coward. 
Whereupon  Cuffe  perfuaded  him  to  let  Sir  Charles  Dsvers  conle  to  him, 
who  would  let  him  know  the  mind  of  his  friends  ; and  after  fuch  lime  as 
the  Earl  had  accufcd  his  confederates,  being  aficed  how  he  could  prove  the 
things  difeovered,  anfwered,  fome  of  rhem  have  fomuch  gracr,  as  if  1 fend 
but  to  them,  thev  will  confefs  it.  Whereupon  he  wrote  a ticket  to  the 
I Earl 
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Earl  of  StuU-ampttn,  who  upon  veiw  thereof  confeffej  all  to  be  true,  and 
fil'd  my  Loid  hid  the  ftarl  ofhitn  j for  if  I had  had  pen  and  paper,  I had 
con  ft  lied  thefe  things  firft. 

Whereupon  Mr.  Secretary  faid,  that  he  muft  needs  fpeak  of  a difference 
he  found  between  Noble  and  Generous- minded  Men,  and  others  baler 
born  i from  the  Earls  and  other  the  Gentlemen  of  birth  anil  of  good  houl'e,  , 
all  their  cunfcifioits  came  freely  and  liberally  from  them  without  conceal- 
ment or  covering  any  thing  with  untruths.  By  Cuffe,  and  fome  others  of 
baler  lore,  nothing  would  he  eonfefled,  but  what  they  were  convinced  of, 
and  fhadowed  with  untruths  fo  far  as  their  wits  could  do  it.  The  Earl  of 
JS^xalfo  in  his  life-time  confeffrd  to  the  Lords,  that  Cuffe  was  a principal 
inltigator  of  him;  and  though  of  thefe  plots  himfelf  bad  been  a principal 
contriver,  yet  Sir  Cbnjhphtr  Blunt , Sir  Charles  Dover;,  and  air  Jehu 
Davis  were  privy  to  more  dangerous  and  pernicious  purpofes  than  this  ac- 
tion tended  to ; as  might  appear  by  their  counfcl  given  him  that  morn- 
ing when  he  went  into  the  City  ot  London. 

Cuffe  being  willed  to  fpeafc  for  himfelf,  faid,  The  matters  obje&ed  againft 
him  were  many,  and  forced  againft  him  with  all  force  of  wit ; therefore  for 
the  help  of  his  weak  memory,  he  would  reduce  all  unto  two  heads  : things 
lotted,  and  things  ad=d.  l-'or  the  firft,  in  them  Mr.  Attorney  thinks  he 
ath  concluded  me  in  mood  and  figure  ; but  my  anfwcr  is,  that  if  a man  may 
be  excufcd  of  Trcafon  by  committing  nothing,  I am  clear.  Yet  the  num- 
ber of  matters  hraped  upon  me,  and  the  inferences  and  inforccmcnts  of  the 
fame  ufed  again (l  me  to  make  me  odious,  make  me  feem  alfo  as  a monftcr 
of  many  heads  in  this  bufinefs  ; but  fince  by  the  law  all  accufations  arc  to 
be  believed,  and  fads  weighed  as  by  evidence  they  are  proved  ; and  things 
are  beft  proved  being  finglcd  ; 1 will  befccch  Mr.  Attorney  that  wc  may  in- 
fill upon  fome  point  certain,  and  not  as  iu  a ftream  have  all  things  3tonce 
brought  upon  me  with  violence.  For  my  being  in  EJJix- houfe  the  Sunday , 
Ihopc  it  Ihall  be  conftrued  as  in  the  calc  of  others.  Then  if  thofe  who  on-  j 
ly  had  their  being  within  the  walls  of  that  houfe,  and  no  hand  nor  head  in  [ 
that  adion,  were' not  Traitors;  1 hope  that  in  favour  and  in  charity  you 
will  accordingly  juJgc  of  me,  who  fpent  all  that  day  locked  up  in  mycham- 
ber  amongrt  my  books,  and  never  appeared  unto  any  man  till  all  was  yield- 
ed  up  to  my  Lord-Admiral.  To  conclude  me  to  be  a Traitor,  becaufe  1 
was  in  the  houfe  where  Trcafon  was  committed  ; by  the  fame  rcafon  if  a 
lion  had  been  there  locked  up  in  a grate,  he  had  been  in  cafe  of  Trcafon. 
But  whereas  your  argument,  Mr.  Attorney,  is  this.  That  whomever  in- 
tends Trcafon,  anJ  the  fame  is  afterwards  aded  by  others,  there  the  in- 
tendcr  as  well  as  the  ndor  is’  a Traitor:  But  1 intended  Trcafon,  and 
others  aded  it  ; Ergo,  Mr.  Attorney,  it  is  not  your  Major  that  I deny, 
becaufe  my  Lords  the  Judges  have  determined  that;  bull  deny  your  Minor ; 
for  if  the  thing  intended  was  the  going  to  the  Court ; yet  the  thing  aded 
was  the  going  into  London. 

But  Mr.  Attorney  General  taking  him  fhort  upon  his  own  confcfiion, 
concluded  him  a Traitor  ; for  in  T reafon  the  very  intent  is  Trea/on,  if  the 
fame  can  be  proved.  Now,  it  is  confeffed  by  Mr.  Cuffe  that  he  intended 
the  talcing  of  the  Couit,  which  in  itfelf  isTrcafon. 

Mr.  Cuffe  faid.  My  Lords, Mie  matters  forced  upon  me  fo  amaze  me,  as 
I know  nor  what  to  fay  ; but  1 befeech  you,  even  as  yourfelvcs  (hall  be 
judged,  judge  fo  of  me  both  by  my  words  and  deeds,  fortliis  is  the  law  both 
of  God  and  man  : and  let  not  the  accufations  of  others,  dr  arguments  now 
forced,  fo  far  have  power  againft  me,  as  to  take  from  me  my  juft  defence. 

I am  further  charged  with  contriving  plots  for  rcitoring  the  Earl  to  great- 
nefs.  True,  I muft  confefs,  as  a fervant  that  longed  for  the  honour  of 
his  mailer,  I have  often  wilhcd  to  fee  his  recalling  to  the  Court,  and  re- 
ftored  to  her  Majefty’s  former  favour  ; but  beyond  the  limits  of  thefe  de- 
fircs,  rav  thoughts  never  carried  me,  nor  afpired  to  other  greatnefs  than  to 
lee  him  againln  place  of  a fervant  and  worthy  fubjedt,  as  before  he  had 
been.  And  whereas  I Hand  aceufcd  to  be  as  one  chat  turned  the  wheel 
which  elfe  had  flood,  and  to  be  the  ftirrer  of  his  mind,  which  otherwife 
had  fettled  to  another  courfe ; to  clear  this,  1 had  written  two  1 ines,  which 
you,  Mr.  Secretary,  knew  the  Earl  would  have  fubferibed,  if  he  might 
have  been  fuffered. 

But  Mr.  Secretary  affirmed  he  perceived  no  fuch  purpofe  in  the  Earl, 
neither  rememhred  any  fuch  matter  in  that  which  is  written. 

Said  Cuffe,  You  know,  Mr.  Secretary,  my  paper  being  read  to  the  Earl, 
as  he  reaJ,  he  faid  ftill  as  he  wait.  True , true. 

At  the  importunity  of  Mr.  Cuffe,  Mr.  Secretary  willed  the  paper  ftiould 
be  read  ; but  it  tended  only  unto  this.  That  if  he  knew  of  the  Earl’s  in- 
tent to  go  to  the  Court,  ’rwas  with  fuch  limitations  as  the  Earl  had  pro- 
pounded, otherwife  not,  forhc  had  not  fuggefted  any  of  thefe  new  practices. 

Mr.  Attorney  ftill  following  the  matters  ftrongly  againft  him,  told  Cuffe , 
that  he  would  give  him  a cuff  that  Ihould  fet  him  down,  and  called  to  have 
read  the  Earl’s  confeffion,  and  fome  part  of  Sir  Henry  NeviT s confdfion ; 
which  both  were  full  plain  and  asainfthim,  as  he  had  not  to  anfwcr  them. 
Only  to  the  conference  with  Sir  HenryNevil  he  faid  .Whereas  Mr.  Attorney 
would  make  me  a Mercury  and  a Meflenger  only  from  the  Earl  to  Sir  Hen- 
ry, herein  Mr.  Attorney  errs,  not  knowing,  or  not  rcfpc&ing  the  antient 
familiarity  and  love  that  for  thefe  many  years  fpace  have  been  betwixt - 
Sir  Henry  Nevil  and  me,  for  the  delight  we  took  together  in  conference  of 
Learning,  and  difeourfes  of  Travels  and  States.  And  whereas  1 am  charg- 
ed with'  devifing  a lye,  thereby  to  bind  Sir  Henry  Nevil  farter  un- 
to the  Earl ; it  is  well  Known  to  others,  the  Earl  lirft  Cent  me  to  Sir  Henry 
Killer > ew  to  tell  him  of  it,  and  that  from  him  it  might  come  to  Sir  Henry 
N evil's  tar.  But  Sir  Henry  KilUgrew  not  being  in  town,  and  1 afterwards 
meeting  with  Sir  Henry  Nevil,  imparted  it  to  him ; therefore  defircJ  that 

he  might  not  be  wronged,  and  wilhed  that  juremantum  cal might 

he  forborn  as  a fault  Tn  any  man.  And  for  the  fpeech  ufed  of  twenty-one 
Aldermen  in  London  that  were  furc  to  my  Lord,  there  were  fome  at  the  Bar 
as  well  as  he,  that  had  heard  the  Earl  ufe  the  fpecch ; and  vouched  Sir  Gilly 
Merrier,  but  he  denied  it.  For  the  buz  that  was  given  out,  he  faid  like- 
wife,  that  Sir  John  Davis  heard  what  my  Lord  laid  of  this  ; but  pir  John 
Davit  being  auied,  denied  the  hearing  of  it. 

And  Cuffe  being  anfwercd  by  Mr.  iecretary,  what  he  meant  by  having 
a Parliament?  He  anfwercd,  that  it  was  conceived  thefe  things  would  work 
great  alteration  ; and  for  fettling  of  all  things,  they  thought,  that  fhortly 
would  follow  a Parliament. 


Mr.  Attorney  faid,  that  it  was  meant  that  Cuffe  ihould  have  been  Speaker 
of  that  Parliament. 

And  here  ended  the  Evidence  againft  Cuffe. 

Againft  Sir  Gilly  Marritk,  Mr.  Attorney  urged  firft,  that  |»e -.vas  the 
man  who  fortified  houfe  agamft  the  Queen’s  forces;  and  if  God  had 
not  otherwife  guided  it,  that  day'he  had  been  the  death  of  a noble  perion  the 
Lord  Burleigh,  for  he  fet  one  with  a muiket-fhot  to  (hoot  at  him,  but  milling 
the  Lord  Burleigh,  Captain  Level's  horfe  was  killed  under  him  at  Effex- 
gate  with  that  Ihot.  And  the  fame  day  that  the  Earl  went.  Sir  Gilly  Mer- 
rick comes  to  Mr.  Brawns  houfe,  being  adjoining  to  the  Tennis-Court, 
and  (huts  all  his  ferv ants  out  of  his  houfe,  and  all  that  Sunday  walked  up 
and  down  the  houfe,  with  mulkctcers  following  him.  And  the  ftory  of 
Henry  IV.  being  fet  forth  in  a play,  and  in  that  "play  there  being  fet  forth 
the  killing  of  the  King  upon  a tlage  ; the  Friday  before  Sir  Gilly  Merrick 
and  fume  others  of  the  Earl's  train  having  an  humour  to  fee  a play,  they 
muft  needs  have  the  play  of  Henry  IV. 

The  players  told  them  that  was  dale,  they  Ihould  get  nothing  by  play- 
ing of  that,  but  no  play  elfe  would  ferve ; and  Sir  Gilly  Merrick  gives  forty 
(hillings  to  Philips  the  player  to  play  this,  bcfidcs  whatfoover  he  could  get. 

It  was  urged  alfo,  that  the  Earl's  purpofe  was  to  have  againft  this  nine 
appointed  men  .of  his  fa&ion  placed  in  all  the  houfes  near  about  him.  To 
which  end  the  confdfion  of  Arthur  Smith,  dwelling  hard-by  the  Tennis- 
Court,  was  read  ; who  faid,  that  the  week  before,  bit  Gilly  Merrick  came 
to  his  houfe,  and  enquired  who  lay  there,  it  was  told  him  of  a lodging 
there  that  was  kept  for  Sir  Waller  Harcoun  ; which  being  denied  unto  Sir 
Gilly  Merrick,  he  railed  and  reviled  the  good  man  of  the  houfe  with  foul 
words,  and  willed  him  todifeharge  Sir  Walter  Har  court  of  that  lodging,  for 
my  Lord  would  have  his  friends  to  lie  about  him.  Now  the  men  that  Sir 
Gilly  Merrick  would  have  lodged  in  that  houfe,  were  Owen  Salijhury , 
Lapt.  G tvynne,  and  John  Salijiury. 

Then  was  lead  a letter  of  Sir  Gilly  Merrick  writ  to  his  brother  John 
Merrick-,  the  effect  was  to  pay  money  to  Mr.  Dcvereux,  and  himfelf  to 

come  up  to  London,  and  Captain and  Captain  Dumnyc,  to  come 

up  alfo,  and  my  Lord  would  ulce  it  thankfully. 

The  confdfion  of  'Thomas  Jobnfon  was  read,  who  faid  he  faw  Sir  Gilly 
Merrick  all  that  day  walk  in  nis  doublet  and  hofeup  and  down  the  houl'e, 
with  muikets  following  him,  and  went  down  to  the  banqueting-houfe  in 
die  garden  with  his  hat  full  of  ihot. 

Sir  Gilly  Merrick  faid,  his  going  with  muikets  after  him,  was  to  keep 
the  Privy-Counfellors  the  infer  from  the  fury  of  Given  Sali/hury,  who  had 
fworn  that  if  the  houfe  was  forced,  he  would  lend  them  to  go  to  the  Devil. 
And  Johnfia  faid,  that  he  faw  one  Wever  follow  Sir  Gilly  Merrick  to  the 
gate  with  a mufleet  to  have  ihot  out  there. 
j And  by  the  confdfion  of  one  Watts,  it  appeared  that  there  was  a watch 
in  the  houfe  all  Satserday  at  night,  and  none  of  the  company  went  to  bed, 
but  for  a while’s  reft  threw  themfeves  upon  their  beds  in  their  clothes  ; 
and  that  Sir  Gilly  Merrick  caufed  certain  hogiheads  to  be  broken  up,  to 
fortify  againft  the  Tennis-Court.  That  the  Earl  had  a hundred  muikets 
in  the  houfe,  but  wanted  fiafkets  and  much  other  furniture  for  them. 

And  here  ended  the  evidence  againft  Sir  Gilly  Mtrrici  and  the  reft. 

Now  Mr.  Attorney  General  ddired  to  have  a word  unto  all  the  prifoners 
at  the  Bar,  and  that  he  might  not  mifreport,  defired  to  have  a paper  read , 
fubferibed  by  the  hand  of  Mr.  Ajhton,  Dr.  Mauntfsrd  and  Dr.  Barlow,  for 
that  it  was  fpoken  in  their  hearing.  The  Earl  thanked  God,  that  he  had 
given  him  a deep  infight  into  his  fins,  fince  his  juftifications  ufed  at  the 
Bar  then  before ; thanked  God  that  his  courfe  was  prevented  ; acknow- 
ledged that  all  confidence  in  man  was  vain  ; that  he  was  worthilv  fpewed 
out : and  further,  as  in  the  Earl’s  confdfion.  Now  to  conclude,  at  the 
Earl's  arraignment  I ufed  a fcntence,  faying,  0 tempera,  0 mores  ! ac- 
cording to  that  againft  Catcline,  Hie  tauten  vivit ; for  which  faying,  di- 
vers have  fince  charged  me,  but  1 will  /ay  it  again ; and  add  this  to  it, 

Dixerat  O motes,  0 tempura  ! Tullius  olim , 

Romanian  Jlrutrat  cunt  Cat  Hina  neffas. 

0 tempura  dicimus,  if  c. 

Et  cur  non  dicimus,  O mores  ! 

Now  the  jury  went  out  to  agree  upon  the  Vcrdidl,  which  after  half  an 
hour’s  time  and  more,  they  brought  in,  and  found  every  of  the  five  Pri- 
foners levcrally  guilty  of  High-Trcafon.  The  Verdict  being  entered,  and 
the  Jury  difeharged,  the  Queen's  Serjeant  prayed  Judgment.  The 
Chief- Juftice  then  demanded  of  the  Prifoners,  what  they  had  to  fay 
for  themfelves,  why  Judgment  ihould  not  be  given  againft  Litem  ? 

Sir  Chrijhpher  Blunt  then  faid.  My  Lords,  for  my  high  offence  tend- 
ing to  Trcafon,  in  that  I have  rifen  in  Rebellion  againft  her  Mnjcfty,  I 
have  nothing,  fo  fay  to  cxcufc  mylclf,  or  extenuate  my  fault.  But  or'  2tiy 
intention  of  Evil  againft  her  Majdly’s  perfon,  my  own  thoughts  cannot  ac- 
cul'cme.  My  deferved,  but  unfatal  fall,  i muft  needs  impute  to  my  over- 
much love  to  that  unhappy  Earl.  How  l have  followed  him,  how  I 
have  loved  him,  as  being  bewitched  with  too  good  an  opinion  of  him,  I 
now  with  grief  feel  it!  But  fince  this  my  too  much  fondnefs  of  him  hath 
only  led  nte into  folly  with  him,  and  no  other  ambition,  hope,  or  honour, 
I befeech  your  Lordihips,  and  you  my  Lord-Admiral  and  Mr.  Secre- 
tary efpecially,  right  me  fomucii  with  your  favours,  as  to  relate  truly  to 
her  Majc-fty  what  my  heart  and  woids  arc  before  you  this  day,  and  let 
her  Majefty  underftand  that  it  was  the  fair  face  of  that  Earl’s  preten- 
ces, and  my  near  ties  unto  him,  1 having  married  hn  mother,  that  car- 
ried and  allured  me  to  that  1 did,  2nd  no  diflovalty  or  undutifulucfs  of 
mind  towards  her.  What  the  ferv ices  be  that  1 have  done,  and  adven- 
tures made  in  fervice  for  her  Majefty,  others  have  feen,  and  know 
what  1 have  felt.  This  carcafs  of  mine,  when  it  ihall  be  diffoived,  will 
ihew  the  marks,  fuch  was  my  readinefs  in  all  actions  to  the  honour  of 
her  Majefty  ; as  when  my  fortune  was  at  the  beft,  fo  good  as  that  I en-* 
joyed  two  thsujand  pounds  a year  at  the  leaft,  beiidc  other  wealth  by  an  ho- 
nourable Lady  whom  you  all  know  I married,  yet  when  no  commands 
enforced  ine,  for  her  Majefty  never  commanded  my  going  with  the  Earl  in 
any  journey,  yet  voluntarily  I left  all  to  adventure  with  the  F.arl  in  fer- 
vicc  for  her  Majefty  into  Portugal,  at  Cates,  the  Ijlandt , and  in 

Ireland, 
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land  1 was  with  htm*  Anci  aItho'  =!1  thii  bc  nothing  to  weigh 
iduft  Vnis  Pk&b:  and  10  1 bavc  nothing  of  defat  that  may  plead 

for  me,  vet  if  her  Majefty,  out  of  the  abundance  of  her  grace  and 
n -y  (ball  afford  me  life,  I doubt  not  but  as  1 have  .lone,  fo  i may  live 
B’Cj^r*  aIid  if  L live,  1 will  be  as  ready  as  any  fubjeft  the  Queen  hath  to 
*°  tjjg  fervic;  for  her  Majefty  which  lliall  deferve  my  life.  And  this  is 
ll  I wi&>  that  fince  1 have  but  a life  to  give  unto  her  Majeftj',  that  I 
9 >ht  give  it  to  the  performance  of  fomc  more  acceptable  fervicc  rather 
u>  this  end.  But  if  it  be  rcfolved,  as  I have  deferved,  that  die  I 
,t  is  not  life  I care  for ; for  a death  I owe  unto  her  Majefty,  and 

yield  it  cbcarfully.  And  fince  the  Earl  that  gone  is  whole  undue 
^ je  hath  brought  us  to  this  due  punilbment,  hath  left  a blot  upon  me,' 
e,  [„  fjr  touched  me  in  reputation  and  credit,  as  if  I had  been  plotter 
j procurer  0!  him  to  more  dangerous  pradticcs  than  thefe,  1 muft  needs 
dear  mvl -if.  that  neither  in  foreign  praiSices,  which  l count  confede- 
CaclCi  with  Spain,  nor  in  domeftical  dealings,  which  I count  that  with 
Scotland,  in  refpcci  of  their  nearnefs  to  us,  I have  ever  had  to  dofofar,  as 
callow  or  ad  vile  anything  to  the  hurt  of  this  State.  Againft  you,  Mr. 
Secretary,  i cannot  but  confefs  I have  affented  to  too  great  wrongs,  and 
heyoitd  that  I am  worthy,  it  plcsfeth  your  Honour  of  your  charitable  dif- 
pflfirion  to  forgive  tr.c  ; otherwife  of  tic  State  I have  never  deferved  evil. 
^Rd  for  my  further  clearing,  1 ddirc  humbly  to  be  permitted  to  private 
conference"  with  your  honour,  my  Lord-Admiral,  and  with  Mr.  Secrc- 

tJ  VVhich  was  yielded  to.  And  that  night  he  was  brought  into  the  Court 
0f  W sirds,  after  the  Court  rofe. 

Sir  Charles  Datin' 1 being  demanded  what  he  had  to  fay,  why  Judgment 
fhouid  not  be  given  againft  him,  ufed  thefe  \vords  : 1 have*  nothing  to  fay  in 
tlay  of  Judgment,  for  it  is  but  juft  thac  I be  adjudged  to  die:  only  this  I 
fav,  my  greateft  fault  was  to  confent  unto  things  propounded,  for  tny  in- 
tention was  far  from  thought  of  hurt  unto  her  Majefty.  I was  never  any 
perfuadcror  indicator  of  the  Earl  in  thefe  things  ; nay,  till  I was  fent  for 
purpofely  by  the  Earl  out  of  the  country,  1 was  a ftranger  to  thefe  pur- 
ples: then  finding  my  Lord  of  Southampton , to  whom  lowed  my  love  and 
lifettfelf,  that  he  was  fo  far  engaged  ill  the  hu/inefs,  and  defired  my  affift- 
attce,  I yielded  advice  to  him,  and  gave  confent  to  that  I now  repent;  for 
there  was  no  realon  in  me  to  feek  changes,  the  prefent  being  better  to  me 
than  alteration  could  promife.  Ambition  I had  none,  for  my  eftate  was 
good ; difcontentmcRt  could  not  trouble  me,  for  I had  been  well  ufed : 
but  by  all  this  my  offence  was  the  greater,  in  giving  offence  to  the  Queen, 
who  had  been  fo  gracious  unto  me.  Contrary  to  the  rcfulution  1 came 
with,  I have  pleaded  Not  guilty,  but  this  grew  through  the  error  of  my 
uifdeHVanding  ; but  to  the  juftifying  of  what  is  found,  I alio  confefs  my- 
felf  guilty  And  though  1 have  no  caufetohope,  yet  do  I not  defpairof 
her  Majcfty’s  mercy ; and  if  it  (hall  be  her  Majefty’s  jilcafure  to  (hew 
mercy,  your  Lordftiip  and  all  here  (hall  fee,  that  none  lives  mat  (hall  bet- 
ter deferve  life.  But  if  her  Majcfty’s  pleal'urc  be  to  execute  Jufticc,  I only 
rwjueft  this  with  my  heft  prayer,  that  I may  die  in  her  Majefty's  favour. 
And  thefe  few  requefts  I have  to  make,  which  I recommended  unto  your 
Lqrd&ips,  my  Lord-Admiral,  and  to  your  Honour,  Mr.  Secretary,  that 
if  I mu  it  die,  that  I may  have  fome  time  given  me  to  fettle  my  confcience, 
and  refo’rvc  my  foul,  becaufe  hitherto  my  hoping  having  been  much,  my 
care  hath  been  thelefs  this  way  ; and  if  it  maybe  thought  (it,  I deilre  to 
have  otic  of  my  fervants  to  repair  to  me  for  ordering  of  fomc  things  I have 
to  do.  And  laftly,  that  your  Honour,  Mr.  Secretary,  rcmembrmg  what 
our  promil’e  was  to  me,  in  refpecl  of  my  defeentand  alliance  to  fomc  noble 
Iood,  you  will  fo  far  grace  me,  as  to  beg  the  favour  of  her  Majefty,  that  / 
may  be  beheaded.  And  one  requeft  more,  I befeech  you,  let  me  make  fuit 
to  fee  the  Earl  of  Southampton  before  I die. 

Sir  Cbrijhpher  Blunt  upon  this  (aid.  My  Lords,  this  weak,  bruifed  head 
of  mine  made  me  forget  that  which  I minded  to  have  begged  : That  in  rc- 
fpcdl  I have  always  profdled  Arms,  and  been  Marlhal  of  the  Field,  a place 
of  Honour,  I may  have  fo  much  grace  as  to  be  beheaded. 

Mv  Lord -Admiral  and  Mr.  Secretary  told  them  both,  they  would  re- 
member it  to  the  Queen. 

SirJfjIvi  Davit  faid,  I have  nothing  to  fay,  but  only  to  appeal  to  mercy. 
I confefs  I have  highly  oftended,  yet  if  it  pleafe  her  Majefty  to  extend 
mercy  unto  me,  it  ihall  not  be  to  an  unworthy  fervant : my  former  an- 
ftvers  and  dilclofes  have  not  been  to  purchafc  favour,  but  to  dilcover 
truth;  and  though  by  this  I challenge  no  mercy,  yet  it  intimates  defert  of 
favour.  My  great  remotfe  and  grief  is  for  my  poor  wife’s  eftate , to  think 
that  I being  fo  much  benefited  and  advanced  by  her,  mult  now  be  the 
means  to  undo  her;  for  I hear  all  her  eftate  is  fcized  on.  Wherefore  I 
befeech  this  favour,  that  fhc  be  not  ufflifted  for  my  offence,  but  may  enjoy 
what  was  her  own. 

Mr.  Secretary,  upon  occafion  of  this  fpeech  of  Davis,  what  he  difcloled, 
(aid,  Tho*  his  place  did  appropriate  that  to  him  to  be  the  deliverer  and  rc- 
ftoTcr  of  requefts  ; yet  in  this  bufinefs  nothing  had  been  done  or  faid  by 
any,  but  three  at  lt-aft  of  the  chief  Counfcllors  of  State  have  been  privy  to 
all  that  pa(Ted,  and  I onlythe  Regiftcrof  things  moved  unto  them.  And 
this  I will  fay,  that  during  all  the  time  of  the  Earl’s  reftraint  from  the 
court,  his*Lettcrs  have  always  had  free  paftage  to  the  Queen,  and  he  might 
write  what  he  lifted,  the  Queen  would  ever  read  that. 
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Sir  Gill)  Mirrieh.  I have  little  to  fay  ; but  let  what  i bare  done  becon- 
lidcred.  and  my  offence  will  be  found  lefs  than  others  : but  the  law  hath 
adjudged  it  Treafon,  and  i muft  die,  and  not  unwillingly;  for  the  tree 
being  fallen,  the  blanches  muft  not  (land.  1 did  the  office  of  a fervant  as 
my  mafter  bade  me,  hut  it  was  my  fault  to  obey  what  was  not  juft  in  him  to 
command.  My  poor  eftate  I pray  you  lot  be  canfidered,  it  may  be 
thought  better  of  than  it  is.  What  it  is,  l (hall  fet  it  down,  and  humbly 
pray  that  my  poor  wife  and  children  may  be  pitied. 

Cuffe  confefled  the  Jury  had  done  but  right,  in  difcharglng  their  con- 
ferences ; yet  It  was  true  that  Divines  held,  (or.dempr.atum  eurn  alijuando 
factual  quern  dempnatUm  non  faeiunt.  The  gracious  proceeding  afforded,  and 
all  reafonable  requefts  yielded,  cmbolderreth  me  to  make  fomc  (mall  rc- 
j queft  : When  I was  reftrained,  1 had  not  about  me  above  two  (hillings, 
j 1 had  350/.  of  ready  money  fcized  upon  in  my  chamber.  When  1 came 
into  the  Tower,  I was  put  into  a dark  place;  but  afterwards  Mr.  Lieute- 
nant pitying  me,  relieved  me,  and  put  me  in  a better  place.  Wherefore  I 
pray  to  be  returned  unto  the  fame  prifon,  for  there  I am  now  provided  of 
things  neceilary:  otherwife  perhaps  i may  be  caring  for  things  of  this 
world  for  neceilary  fuceour  of  life,  whcaas  1 would  now  moie  willingly 
fpend  all  my  thoughts  in  other  meditations. 

This  requeft  was  granted. 

My  fccond  requeft  is  to  you,  Mr.  Secretary,  that  I may  have  the  com- 
pany of  fomc  Divine  repairing  to  me  for  the  comfort  of  my  foul,  and  cru- 
cifying of  my  tlelh,  that  fo  at  mv  farewell  to  this  world  with  joyful  arms  I 
may  embrace  my  Saviour ; and  for  human  refpcSs,  1 defire  the  iaw  may  be 
fatisfied  with  my  life,  without  torturing  or  quartering  my  fleflij  and  the 
rather  for  favour's  fake  unto  leani  ng,  though  i have  neither  place  nor 
great  birth  to  fpeak  for  that.  To  plead  for  longer  or  other  mercy  I will 
not ; but  when  my  body  Ihall  be  executed,  forrow  be  unto  my  foul,  if  ever 
I intended  evil  unto  her  Majefty’s  perfon.  Alas  ! it  was  my  too  much  love 
unto  my  Mafter  that  brought  me  unto  this;  bur  as  that  Earl,  my  Mafter, 
faid,  now  the  Ccales  were  taken  from  his  eyes,  and  he  faw  his  faults  ; fodo 
1,  but  too  late;  heretofore  in  the  courfc  of  my  private  liate,  things  went 
I fo  fmoothly  with  me  as  I could  defire;  my  religion  was  always  forcing  to 
the  profeffion  at  this  day.  Some  further  things  I would  utter,  but  I defire 
to  know  wherher  now  \ muft  (peak,  or  that  i may  be  allowed  pen  and  pa- 
per to  write  them  hereafter. 

It  was  allowed  he  (hould  have  means  to  write  what  he  would. 

Here  ended  all  that  paffed  before  Judgment. 

The  Lord  Chief  Juftice  of  England,  Sir  John  Pepbam,  being  now  to 
pronounce  Judgment,  ufed  theie  words : 

“ 1 am  forry  to  fee  any  fo  ill  affeScd  to  this  State  as  to  become  plot- 
“ ters  and  pradtifers  againft  the  State,  and  that  fo  ftronglv  as  you  and 
“ others  in  this  action  have  done.  And  my -gritf  is  the  ‘moic  in  this, 
“ men  of  worth,  fervicc  and  learning  arc  the  actors  in  that  confpiracy! 
“ Shall  it  be  faid  in  the  world  abroad,  that  we  Engli/bmen,  now  after  for- 
“ ty-three  years  peace  under  fo  gracious  and  renowned  a Prince,  arc  be- 
“ come  weary  of  the  Government  of  fuch  a Queen,  whom  all  the  world 
“ el  fe  admires  for  her  government  ? Confider  it  well,  whoi'oeyer  had  belt 
“ hopes  in  this  attempt  of  change,  what  would  have  followed  upon  it? 
“ Let  me  tell  you  of  the  fmallcft  hurt,  the  blood  of  children,  families  and 
“ friends;  for  none  of  yourfelvcs  can  otherwife  think  but  this  action 
“ would  have  coft  much  blood.  And  1 am  forty  to  think,  that  EngHJhmen 
“ (hould  feem  to  cxcufe  themfclvcs  by  ignorance  of  the  law,  which  all 
“ fubiccts  are  bound  to  know,  and  are  born  to  have  the  benefit  of.  Some 
“ of  you  now  at  the  Bar  arc  Chriftians;  Where,  l pray  you,  did  you  ever 
“ read  or  hear  that  it  was  lawful  for  the  (abject  to  command  or  conftrain 
“ his  Sovereign  ? It  is  a thing  againft  the  law  of  God,  and  all  Nations. 
“ God  forbid  but  that  by  actions  men  thou  Id  be  allowed  to  expound  iu- 
“ tents.  Now  your  actions  tending  to  a fovcrcignty,  cannot  but  by  your- 
*’  felvcs  be  expounded  Treafon.  But  your  intents,  if  they  were  other- 
“ wife,  as  you  pretend,  yet  are  not  they  to  expound  the  law.  For  know 
“ this,  that  the  law,  which  tends  principally  t»  the  preferving  of  the 
“ Prince’s  perfon,  is  more  tender  and  prccifc"  in  this  than  in  any  other 
“ point. 

“ And  although  your  Example  be  pitiful,  yet  by  this,  let  all  men  know 
“ and  learn  how  high  all  actions  treafonable  do  touch,  and  what  they 
“ tend  to.  To  leave  off  from  further  difeourfe,  I lhould  now  remember 
“ one  thing  to  you  all,  but  I fee  you  all  careful  of  it ; chat  is,  the  care  of 
“ your  fouls,  to  keep  them  from  death,  whereof  fin  isthecaufc;  and  fin 
“ is  not  removed  bur  by  repentance,  which  being  truly  and  heartily  per- 
“ formed,  then  follows  what  the  Prophet  David  Ipake  of,  Blejjcd  are  they 
“ to  whom  God  imputetb  no  fin  ! There  will  be  a courfe  taken  to  inftrutfc 
“ you  how  to  kill  fin  in  this  world,  which  otherwife  (hall  not  be  killed  in 
“ the  world  to  come ; for  as  you  leave  this  world,  lb  (hall  it  be  with  you 
“ in  the  life  to  come.” 


And  then  pronounced  Judgment  againft  cverv  of  them,  as  ia  cafe  ef 
High-Trcafon  *. 


for  High-Treafon. 


• Vaz  Bhmf  s and  Cuffs' t Speeches  at  Execution,  6e  Slate -Trials,  vol.  I.  p.  403,  is*. 
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g.  The  Trial  of  Sir  Griffin  Markham,  &c. 


Jac.  I.  (64) 


IX.  The  Trial  of  Sir  Griffin  Markham , Knt.  Sir  Edward  Parham^  Knt.  George  Brooke,  Efq.  Bar- 
tholomew Brookejby , Efq.  Anthony  Copley  ; William  Watfon , Prieft  ; William  Clarke , Prieft,  lor 
High-Treafon , 2XWincheJler,  November  the  15th,  1603.  1 Jac.  I*. 


The  Names  of  the  Commiffioners. 


The  Earl  of  Suffolk , Lord-Chamberlain. 
Charles  Earl  of  Devoufbire. 

Henry  Lord  Howard. 

Robert  Lord  Cecil,  Secretary. 

Edward  Lord  IVotton , Comptroller. 

John  Stanhfc,  Knight  and  Chamberlain. 


Lord-Chief- Juftice  of  England. 
Lord-Chief  Juftice  of  the  Common- Picas. 
Juftice  Gawdy. 

Juftice  JValmeJley. 

J uftice  War  bur  ten. 

Sir  William  Wade , Knight. 


ON  Tuefday  the  i $th  of  November , were  arraigned  at  Wnuhejltr, 
George  Brooke,  Efq.  Sir  Griffin  Markham. , Km.  Bartholomew Broekef- 
by , Efq.  Anthony  Copley,  Gent.  William  Watfon,  Prieft ; William 
Clarke,  Prieft,  and  Sir  Edward  Parham , Knt. 

The  Effect  of  the  Ixdictm£nt. 

«*  C*OR  confulting  with  the  Lord  Gray  and  others,  traitoroufly  to  fur- 
44  * prile  the  King  and  young  Prince  at  Greenwich , to  carry  them  to  the 
“ Tower  guarded  with  fome,  that  after  the  flaughter  of  many  of  the 
« guards,  lhould  put  on  the  guards  coats,  and  fo  bring  them,  fending 
44  the  Lord-Admiral  before  to  fignify  the  diftrefs  where  the  King  was, 
and  efcape  he  made  by  the  guards  from  Greenwich ; and  therefore  defir- 
*<  cd  to  be  taken  in  there  for  more  fafety.  Which,  if  they  could  have 
« effected,  the  trcafurcs  and  jewels  in  the  Tower  lhould  ferve  the  turn 
*«  for  the  effcdling  of  their  further  purpofes  ; that  fome  of  thofe  of  the 
“ Privy-Council,  viz.  the  Lord-Chancellor,  Treafurer  Cecil,  Chief- 
“ Juftice,  lhould  be  removed  and  cutoff : and  Mr.  Watfon  lhould  be  Chau- 
44  cel  lor,  Brooke  Lord  Trealurer,  and  Markham  Secretary  j Gray  Lord- 
“ Marlhal  and  Mafter  of  the  Horfe,  if  the  now  Mafter  of  the  Horfe  were 
“ otherwife  preferred ; but  for  the  Lord-Chicf-Juftice  no  man  named. 

If  their  project  for  bringing  them  to  the  Tower  failed,  then  to  convey 
44  the  King  to  Dover , where  George  Brooke  prefumed  upon  his  intereft 
44  with  Thomas  Vandf,  but  Mr.  Attorney  juftified  his  Affurance  of  the 
“ Lord  Cobham.  In  one  of  thefe  places  they  meant  to  have  kept  the  King 
“ for  the  fpace  of  three  months,  and  at  their  firft  entrance,  they  lhould 
“ require  threethings.  i.  A general  pardon  of  all  their  purpofes  and  in- 
“ tentions  againftthc  King  and  Prince.  2.  The  King  lhould  yield  to  a 
Toleration  of  religion  ; with  an  equality  of  all  Counfcllors  and  other 
“ Officers,  as  well  Papifts  as  Proteftants,  within  his  Court  or  otherwife. 
“ 3.  That  he  lhould  remove  and  cut  oft’  the  fore-mentioned  Counfellors, 
“ and  others  who  lhould  be  thought  to  hinder  this  defignment,  for  which 
“ purpofe  Watfon  named  Vtale,  alias  Cole,  to  alledge  fufficient  matter 
44  againft  them. 

“ And  for  the  better  effecting  of  this  their  purpofe,  Watfon  had  devifed 
“ under  writing  an  oath  lhould  be  adminiftred  for  the  prefervacion  of  the 
“ King’s  perfon,  for  the  advancement  of  the  Catholiek  religion,  and  for 
44  the  concealing  of  all  fecrets  that  lhould  be  revealed  unto  them.  That 
44  all  the  actions  lhould  be  proceeded  withal  in  the  King’s  name,  and  they 
4<  meant  to  fend  for  the  Lord-Mayor  and  Aldermen  of  London,  that  the 
44  King  would  fpeak  with  them  : whom  they  meant  to  keep  in  fafe  cuftody, 
44  till  they  had  delivered  hotlagcs  to  them  not  to  withftand  their  affign- 
44  ments,  and  to  furnilh  them  with  all  fuch  neceflaries  as  they  lhould  re- 
44  quire  from  them.  Watfon  was  the  villainous  hatcher  of  thefe  T reafons ; 

and  Brooke,  upon  the  learning  of  them,  was  as  eager  a profecutor ; and 
44  the  Lord  Gray  more  eager  and  violent  than  he,  purpofing  to  make  a fuit 
44  to  the  King  for  carrying  over  a regiment  for  the  relief  of  O/lend,  which 
44  he  would  have  ready  for  the  defence  of  his  own  perfon  in  this  atftion, 
44  fear’mg  the  greatnefs  of  the  catholiek  forces  according  to  the  promifes 
44  of  George  Brooke , Markham  and  Watfon,  and  knowing  not  how  he  might 
“ be  dealt  withal  amongft  them.” 

Mr.  George  Brooke  faid  littleor  nothing  in  his  own  defence,  only  he  made 
a ridiculous  argument  or  two  in  the  beginning  : viz.  that,  that  only  could 
be  the  judge,  and  examiner  of  any  aftion,  which  was  the  rule  of  the  ac- 
tion : but  the  Common  Law  was  not  the  rule  of  thca&ion.  Ergo,  it  could 
not  be  judge  or  ruler  of  the  a&ion  : and  therefore  appealed  to  the  perfon 
of  the  King.  2.  That  the  Commiflioners  or  Common  Law  had  no  au- 
thority over  them  ; becaufc  it  is  a maxim  in  the  law,  ejus  ejfe  condemnor e, 
cujus  cjl  abfohoert : but  the  Common  Law  could  not  abfolve  him,  being 
guilty,  therefore  could  not  condemn  him. 

Mr.  Attorney  to  this  would  have  amwered  particularly,  but  was  by  the 
Commiffioners  and  Judges  willed  to  reduce  himfelf  to  bis  own  dement. 

My  Lord  Henry  Howard  undertaking  to  have  anfwered  him,  my  Lord- 
Chief-Jufticc  told  him,  that  the  King,  by  reafon  of  his  many  caufes,  had 


marly  under  him  to  execute  the  law  of  Juftice;  but  he  kept  in  his  own 
hands  the  key  of  Mercy,  either  to  bind  orloofethc  proceedings,  as  in  his 
own  princely  wifdom  he  lhould  think  fit. 

Therefore  faid  Mr.  Attorney,  you,  Mr.  Brooke,  profeffine  yourfdf  to  be 
learned,  cannot  be  ignorant  that  both  youranceftors  have  been,  and  you 
muft  be  liable  and  fubjeft  yourfelf  to  the  trial  of  the  law  of  this  nation, 
wherein  you  were  born,  and  under  which  you  live,  id  ignorantia  juris  non 
exeufat.  Thefe  treafons  were  term'd  by  the  Lord  Cobham  The  Bye,  as  Mr. 
George  Brooke  confeflcd  to  Watfon  and  the  Lord  Gray,  but,  faid  he,  Wal- 
ter Raleigh  f and  I are  chanced  at  the  Main.  Whereupon  Mr.  Attor- 
ney gave  a touch  of  the  treafons  of  the  Lord  Cobham  and  Raleigh,  who  had 
procured  from  Aremberg  five  or  fix  hundred  thoul’and  Crowns,  to  be  dil- 
pofed  by  the  Lord  Cobham,  who  lhould  therewith  raife  forces  for  the  ex- 
tirpation of  the  King  and  his  Cubbes,  and  putting  both  Scotland  and  Eng- 
land in  combuftion ; and  fo  upon  Cobham' s return  out  of  Spain,  to  meet 
Raleigh  at  the  ifle  of  Jerfey , and  fo  to  put  on  foot  both  titles,  both  with- 
in and  without  the  land. 

Mr.  George  Brooke,  after  bis  firft  arguments,  fpakc  little  or  nothing  for 
himfelf,  more  than  his  own  confdfion  led  him  olherwhiles  to  excufe  or 
qualify  his  own  offence;  only  he  gave  call  of  a letter,  which,  he  faid,  ha 
received  from  his  Majefty,  wherein  he  had  liberty  and  authority  to  deal 
in  the  founding  out  of  thefe  practices  ; but  neither  at  any  time  before  nor 
at  his  arraignment,  could  lltcw  the  faid  letter.  And  the  King  being  by 
fome  of  the  Lords  Commiffioners  qudlioned  withal  on  that  point,  requir- 
eth  his  letter  to  be  produced,  and  denieth  he  wrote  any  fuch  letter. 

Sir  Griffin  Markham  anfwered  exceeding  well,  and  truly  to  all  things  j 
denying  nothing  for  his  fault  of  Treafon ; but  that  he  deferved  death  up- 
on the  perfuafion  of  Watfon,  by  whom  he  was  milled,  and  allured  that 
the  King  before  his  Coronation  was  not  an  a&ual,  but  a political  King  : 
only  he  delired  to  avoid  the  imputation  of  effufion  of  blood  in  that  enter- 
prize,  and  (if  it  were  polfible)  the  brand  of  a Traitor  for  his  houfe  and 
poftcrity,  protefting  how  carclcfs  he  was  ofhis  own  life,  which  he  delired 
to  be  expofed  to  any  hazard  or  facrificc  (tho’  it  was  never  fo  defperate  ;) 
which  if  the  King  would  not  (in  mercy)  yield  him,  yet  he  delired  their 
Lordlhips  to  be  intercellbrs,  that  he  might  die  under  the  Axe,  and  not 
by  the  Halter. 

Watfon  fpake  very  abfurdly  and  deceivingly,  without  grace,  or  utter- 
ance, or  good  deliverance ; which  (added  to  his  forelaid  villainy)  made 
him  more  odious  and  contemptible  to  all  the  hearers. 

Clarke,  the  other  Prieft  (an  excellent  nimble-tongu’d  fellow),  of  good 
fpecch,  more  honeft  in  the  carriage  of  the  bufinefs,  of  an  excellent  wit 
and  memory,  boldly,  and  in  well-befeeming  terms,  uttering  his  mind, 
not  unwilling  to  die,  but  defireth  to  avoid  the  imputation  of  a Traitor. 

Copley,  a man  of  a whining  fpeech,  but  a fhrcv.’d  invention  and  refolution. 

Brookejby  drawn  in  merely  by  Watfon  to  take  the  oath  before-mentioned, 
for  fome  of  the  particularities,  as  the  bringing  the  King  to  the  Tower  for 
the  advancement  of  religion  ; but  fpakc  with  nobody  to  incite  them  to  the 
bufinefs,  nor  came  himfelf  according  to  his  Time  appointed  by  Watfon , 
the  23d  or  24th  of  June,  but  at  that  inftant  attended  upon  the  Queen. 

Sir  Edward  Parham  was  alfo  by  that  villain  Watfon  dealt  withal  after 
he  had  tendered  him  the  oath  to  this  purpofe  : that  he  underftood  the  Lord 
Gray  meant  with  forces  to  fee  upon  the  King,  and  to  furprize  him,  that 
againft  that  time,  whether  he  would  not  draw  his  fword  againft  the  Lord 
Gray  with  the  King's  fervants  and  friends  r And  if  the  King’s  fervants 
were  difeomfiled,  whether  with  the  reft  of  the  Catholics  he  would  not  en- 
counter the  Lord  Gray , and  if  he  could  bring  him  to  the  Tower  for  his  re- 
lief and  the  advancement  of  the  Catholiek  religion  r 

Parham  told  him,  that  he  would  fo,  if  he  was  perfuadrd  that  his  in- 
tendment of  the  Lord  Gray  were  true,  which  at  that  time  Watfon  could  not 
affure  him  of ; for  he  did  but  hear  of  fo  much  : but  faid  he,  when  I have 
better  affurance  thereof,  which  will  be  within  thefe  three  days,  you  Ihalf 
further  hear  of  me.  He  flaying  the  time,  Watfon  came  not,  and  fo  Par- 
ham’s proceedings  went  no  further : but  being  urged  in  the  point  for 
bringing  the  King  to  the  Tower,  for  the  advancerpcnt  of  the  catholiek 
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"t  Sir  yobn  Ha«'/.-j\SoUicitor-Gc!iera]  Temp.  Will.  III.)  in  his  reply  to  Sir  Bartholomew)  Shonver's  h'agiftracy  end  Government  of  England  Vindicated,  See.  pig.  3a,  fays,  the 
King  came  to  London  in  May,  and  in  July  following  was  thepretended  plot  di [covered  ; and  in  November  following,  the  pretended  delinquents  were  tried  at  Winohefter,  to- 
gether with  Watfon  and  Clarke.  Their  accufatioos  were  in  general. 

Firft,  'loict  the  Crown  on  the  Lady  Arabellas  head,  andtofeizc  the  King. 

Secondly,  To  have  a toleration  of  Religion. 

Toi’diy,  To  procure  aid  and  afliftar.ee  from  foreign  princes. 

Four; tty, , To  turn  out  of  Court  fuch  as  they  difliked,  and  place  themfelves  in  Offices. 

Oftbeic  the  firlt  article  is  treafon;  what  crimes  the  rtft  arc,  is  doubtful.  What  of  Ihem  was  proved  againft  the  Lords  Cobham  ami  Gray,  Watfon  and  Clarke,  or  how  their 
Trial!  were  managed,  doth  not  appear  : but  Sir  Waller  Raleigh' s Trial  does  appear,  and  is  much  like  the  Lord  Ruffe!’ 1,  and  therefore  of  fome  cirenmltances  of  it,  I think,  it 
is  fit  to  take  notice.  Inftead  of  conlults,  iste.  in  the  I.erd  Ruff’d s Trial,  the  cant  words  of  the  furprizing  tie  Bye,  and  tlx  Main,  weie  made  ufe  of  in  Sir  Walter's,  iiitcrpre- 
tabie  a’-thc  Council  thought  fit;  at  Jeaft  it  was  aftoniihing  to  the  Jury,  which  was  all  that  was  defigned  by  the  Council,  and  fatal  to  the  Prifocers.  1 have  no  mind  to  run 
through  all  the  mmole  of Sir  llalirr  Rftfeigb  * Trial,  as  it  is  printed  before  his  Hiftory  of  the  World,  becaufe  the  parallel  is  too  exact,  and  Ricks  too  clofc  to  the  memory  of 
Perfon  s gone:  only  I will  fay,  That  if  Sir  trailer  Raleigh  was  guilty  of  the  thing  he  was  accus’d  of  by  the  witnefles,  though  the  accufation  did  not  amount  to  a legal  proof, 
it  was  High-  f reafon  ; but  if  the  Lord  Ruffe/  was  guilty  of  the  things  he  was  accufed  of,  lie  was  not  guilt  y of  High-T  reafon. 

And  the  tame  Author,  fays,  pag.  35 , 1 think  it  is  plain  at  this  day , that  of  Sir  It  alter  Raleigh's  is  thought  a Iham  plot ; whst  the  Lord  Rufefi  isjhought,  let  the  Author  lay, 
lam  loathto  enumerate  all,  but  if  iuiy  perfon  will  give  himfelf  the  trouble  of  reading  and  comparing  the  Trial  of  the  Lord  Rujfti  with  that  of  Sir  Walter  Raleigh,  they  will  find 
them  exadly  parallel  m a number  of  other  particulars.  v 

religion 
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Rclieioff  he  faid,  he  made  no  doubt,  but  that  he  with  others,  adventuring 
their  lives  for  tlte  re  feuing  the  King  from  the  Lord  Gray,  and  bringing 
him  for  hi;  fafety  to  the  Tower,  this  then  would  not  but  merit  fomc  grace 
from  the  King,  for  the  advancement  of  tire  Catholic  religion . 

Sir  Francis  Darty  being  Foreman  of  the  Jury,  and  excellently  cont- 
ended for  this  Day's  carriage  and  behaviour,  made  two  or  three  doubts 
concerning  Sir  Edward  Parham ’s  cafe,  and  received  refolutioil  from  the 
Bench  in  fomc  points,  and  the  reft  left  to  his  confciencc  and  underftand- 
jntr,  went  w th  the  reft  of  the  Jury,  and  found  all  guilty,  faving  Parham , 

10  he  was difebarged  ; and  upon  the  reft  (etucncc  of  death  was  pro- 
nounced by  the  Lord-Chief-Jufticc. 

The  Copie  of  a Letter  written  from  Mailer  T.  M.  neere  Salisbu- 
ry, to  Mailer  H.  A.  at  London , concerning  the  proceeding  at 
tfir.chcjler ; where  the  late  Lord  Cobbam , Lord  Gray,  and  Sir 
Griffin  Markham,  all  attainted  of  hie  Treafon,  were  ready  to  be 
executed,  on  Friday  the  9th  of  December,  1603. 

At  which  time  his  May  files  Warrant,  all  written  with  hit  own  hand,  ( where- 
of the  true  Copic  is  here  annexed.)  was  rieliured  to  Sir  Benjamin 
Tichbournc,  High  Shcriffe  of  Haniplhire,  commanding  him  to  fufpend  their 
execution  till  further  eider. 

Imprinted  at  London,  i6cg. 

SIR 

I Haue  receiued  a letter  from  you  5 by  which  1 pcrcciuchowc  much  you 
defire  to  beparticularlyenfourmcd  of  the  esufe  and  manner  of  the  Way 
0t  the  late  Lord  Gobhdm't,  Lord  Graye' s,  and  Sir  Griffin  Markham ’s  exe- 
cution, appointed  at  ! Finch rjier ; wherein,  although  there  are  many  better 
able  to  difeourfe  at  large  of  fuch  an  adticn  then  myfclfc,  yet  1 concciuc 
when  you  have  perufed  this  plathe  and  true  relation,  of  that  which  all 
men  there  beheld c that  day,  and  many  more  mice  haue  heard,  from  per- 
fons  of  the  bell  qualitic  and  knowledge,  you  will  thanks  me  more,  for 
fuffeiing  the  trueth  to  lhew  itfejf  vnclothcd,  then  if  I had  laboured  to 
banc  deliucrcd  you  u tale  well  painted  with  curious  words  and  fine 
pbrafes. 

You  muft  therefore  vnderftand,  that  as  foone  as  the  arraignments  were 
palled  at  IFincheJlei , his  Majcllics  Priue-Counfcl  (to  the- number  of  four- 
teen: or  fifteenc,  of  which  companie  all  of  them  had  either  b-.ene  trvers  of 
the  Noblemen  a'  thrir  Peers,  or  fitien  is  high  Coinmiffioners  vpon  the Gcn- 
tlemcn)  were  called  before  his  Majeftie  ( in  his  Priuc-Ch.imbcr)  at  u'  lion, 
where  he  commanded  them  to  dcliuer  (without  re  I peel  to  any  perfon)  the 
true  narration  onely,  of  the  order  in  the  Trial!  of  thefe  perfons  that  had 
bccnc  condemned  by  the  iawe,  and  of  the  nature  and  degree  of  their  of- 
fences, as  had  appeared  in  euerv  one  of  them,  by  their  fcucral  anfwcres. 

All  which  being  cleeri-ly  anti  juft))  reported  by  them  (each  fpeaking  in 
the  hearing  of  the  rcli)  his  Majeihe,  for  hfa  part,  ufcl  himfclffo  graucly  and 
refer  uedly  in  all  bis  fpceches,  as  well  to  themfclues  at  that  time,  as  alfo  to 
all  other  (Xil'otis  after,  in  pr.uato  or  publique,  a>  neither  any  of  his  Pnuc-  1 
Counlell,  Nobilitic,  or  any  that  attended  nccrcft  to  I11*  (acred  perfon,  duril 
prefume  to  mediate  for  any,  or  To  much  as  to  enquire  what  fliould  be  the 
conclufion  of  this  proceeding. 

In  the  ineane  time,  while  tha  Court  was  full  of  uariety  of  difeourfe, 
fomc  fpeaking  out  of  piobahilittc,  others  arguing  out  of  defire,  what  was 
like  to  be  the  fortune  of  all,  or  of  any  of  theie~  offondours,  his  Majcftie 
hutting  concluded  onely  in  his  own  fccrct  heart  (which  is  the  rtuc  oracle 
of  grace  and  knowledge)  in  what  manner  to  proceed  ; and  that  without 
alknig  counfcl  of  any  carrhly  perfon;  it  pleafed  him  to  refol  x bctwccnc 
God  and  himlclfe,  that  their  execution  fhould  be  (foyed,  cuen  at  the  n- 
ftamwh.cn  the  Axe  fhould  be  layde  to  the  trees  rootes.  For  the  fccrct 
and  orderly  carriage  whereof,  hi»  Majcftie  was  careful  to  preuent  all  caule 
orcolourof  fufpicion.of  that  judicious,  royall,and  vncxpe&ed  courfc  which 
followed.  And  therefore,  after  the  two  Frieds  were  executed,  on  Tuefday 
the  qth  of  November , and  Mifler  George  Br  eke  on  Monday  following,  his 
Majeitie  on  the  fame  day,  being  the  ift  of  December,  iignctl  three  War- 
rants, for  the  execution  of  the  late  Lord  Cobbam,  Lord  Gray,  and  Sir 
Griffin  Markham,  Knight,  with  particular  direction  to  the  Shcriffe,  to 
petioimeiton  Friday  alter,  before  ten  a clockciii  the  morning. 

All  thefe  dire&ions  being  now  become  notorious,  both  by  thcwriBof 
exci  ution  (which  palled  vnder  the  Great  Seale)  and  by  the  making  rcadie 
the  Scaffolds  at  IFinchtjhr,  his  Majcftie  uery  fccrctlv  (as  now  appeareth 
by  the  fequclc)  drewe  himfclfe  into  his  cabinet,  on  IFcdntJiiay  before  the 
day  of  execution,  and  there  priuawly  framed  a Warrant,  written  all  with 
his  own  hand,  to  the  Shcriffe,  by  vertue  whereof  he  countcrmaunded  all 
the  former  directions,  alledging  the  reafons  thcrei n mentioned.  Of  which 
fee  ng  no  mart’s  pen  can  fo  well  expreffe,  as  his  owne,  I fend  you  the  Copie 
verbatim,  as  I took  it  out  of  the  origiuall,  which  many  read  in  my  coufin 
Sir  Benjamin  Tiehbournes  hand. 

And  now  to  come  to  the  ordering  of  this  bufinefie;  among  many  other 
errcutnftances,  it  is  uery  remarkable,  with  what  diferction  and  forefight 
that  perfon  was  elected,  which  muft  be  vfed  in  carriage  of  the  Warrant. 

Firft.his  MajrlHc  refol  ved  it  fhould  be  a Scottijhtnan  ; being  thereby  like 
to  be  freeft  from  particular  drpcndcncie  vpon  any  Nobleman,  Counfcl- 
lors,  or  other.) , their  tr  ends  or  allyrs.  Next  hce  rrfolued,  to  fend  a man 
of  no  extrsordinarie  ralike,  bccaufc  the  ftandm-by  fhould'  not  ob  feme 
any  alteration,  nor  thu  delinquents  thcmfelves  fhould  take  any  apprehen- 
Con  of  fuch  a man’s  being  there  at  that  time:  tbit  being  his  Msyeftitv 
fpeciall  defire,  that  cutry  one  of  them  (being  feucraby  brought  vpon  the 
Scaffold)  might  quietly  breath  footth  their  Lift  wordes,  and  true  cor.fci 
fion  of  his  lecrcicft  confciencc.  And  fo  (to  be  fiiort)  his  Majcftie  made 
choice  of  Mr.  John  Gibb , a Scittjjhmen  (as  aforefaidj  a man  rhat  had  ne- 
ver dealt  with  any  Cotmfellor,  or  other,  for  fuitc  or  bufim-fle,  but  one 
*hat  bad  (within  fhort  while  after  the  King’s  firilentriel  bene  font  backc 
into  Scotland,  from  whence  he  was  but  frcfhly  arriued  at  IFilton , Ionic 
fewe  dayes  before. 

This  party  beinw by  the  Kingaoprooued  for  an  ancient,  truftie,  and  fe- 
cret  feruant  ( as  a Groomc  of  his  Majcftics  bed-chamber)  and  a man  (as  is 
laid  before)  little  knowen,  and  lef;  hound  to  any  Subject  in  En  Jand  for 
atjv  benefit,  receiuing  the  Warrant  fecrctly,  on  ThurfJay , from  the  King’s 
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owne  hand,  and  telling  bis  fcilowcs  (who  would  otherwifo  hauc  miffed 
him)  tint  he  mull  lie  that  uight  at  Salisbury  vpon  fome  prmate  bufinefie 
of  his  owne,  he  rode  directly  to  Sf  iachryter,  and  there,  keeping  himfelfe 
priuatc  all  night,  role  earely  in  the  morning  on  Friday,  and  w*n-i  obfeureiy 
to  the  Caflle-grecne,  where  the  people  ft  eking  in  all  the  ir.<uuifl«,  «'  the 
time  drrwc  neere,  he  put  himfclfe  wi  h ihc  ibiung,  doll-  hv  the  Scaffold, 
and  there  leaned  till  the  Shcriffe  brought  up  Sir  Grffiis  Mar  them  to  the 
place,  who  was  the  man  appointed  tit  it  to  die. 

There  the  favd  Sir  Griffin  Markham , hauing  ended  his  prayer,  and 
made  himfclfe  rcadie  to  knccic  downe.  Mr.  John  Gibb  finding  it  fit  time, 
while  the  axe  was  preparing,  to  giuc  foine  fccrct  notice  of  bis  clurge, 
called  to  my  couGn  Tidibeurne,  the  shcriffe,  to  fpcake  with  him,  and  then 
deliucrcd  him  (pr.uatvly j bir  M-jciliCi  Warrant,  with  further  Jii.-Ciions 
uerbally,  how  he  fijouhl  vie  it. 

Hereupon  the  Sheriff.-,  perceiuing  fully  his  Majcftics  intention,  fo  wa- 
rily and  dilcreetly  marfttal  led  the  matter,  as  lice  onely  called  ir  Griffin 
Markham  vnto  him  on  the  Scaffold,  and  told  him,  that  he  muft  withirraw 
himfclfe  into  the  hull,  to  be  confronted  (before  his  death)  before  thofc 
two  Lords,  that  were  to  follow  him,  about  fomc  points  that  did  concern 
his  Majefties  fcnrice ; and  (a Carry  tt  ’ Markham  into  the  hail,  he  left  him 
there,  and  went  vp  huffily,  Iot  the  Loni  Gray,  cu  tin-  Gallic,  who  being 
likewife  brought  vp  to  the  Sc  .iKjld,  and  fuffered  to  powrc  out  his  prayers 
to  God  (at  great  length)  and  to  make  his  luff  confclfion,  as  he  would  .tn- 
fwere  it  upon  hi»  fo  Ic,  when  he  was  rcadie  to  knedt;  downe,  to  recdue 
the  ftnikc  of  death,  Muftcr  Shcriffe  caufed  him  to  flay,  and  told  him  that 
he  muft  goe  downe  for  awhile-  into  the  hall,  where  finding  Sir  Griffin 
Markham,  he  willed  him  to  tarry  there  til!  he  returned. 

Laft  cif  all,  he  went  for  the  Lord  Cobbam,  who  hauing  alfo  ended  his 
deuotion  to  God,  and  making  himfclfe  ready  to  rcceiue  the  fame  blow,  the 
Shcriffe  finding  the  tim:  come  topubiirh  the  King’s  mercic  to  the  worlde, 
and  to  reucalc  his  myfterie,  he  can  fed  both  the  Lord  Gray  and  S\r  Griffin 
Markham  to  be  brought  backc  to  the  Scaffold,  and  there,  before  them  all 
three  that  were  condemned,  and  iq  the  hearing  of  all  the  company,  noti- 
fied his  Majcftics  Warrant,  by  ivhicn  he  was  authorifed  to  flay  the  exe- 
cution. Which  ftrange  and  vndefervid  Grace  andM.rce,  proceeding 
from  a Prince,  fo  deeply  wounded  wlihout  caufe,  or  colour  of  caule  giuen 
by  himfclfe  toward  them  in  any  thing,  but  mcerely  contrary.  (:n  both  the 
Lords  efpecially)  bred  in  the  hearts,  a;  well  of  the  offenders  as  of  the 
ftanders-by,  fuch  fundry  paffions,  according  to  the  di-jers  tempers  of  their 
minds,  as  to  fome  that  Ihall  rccciue  thofc  things  by  report,  which  other* 
did  behold  with  their  eyes,  my  relation  may  rather  iceme  to  be  a defeription 
of  fomc  ancient  Hiftary,  cxpicffed  in  a -.veil- ailed  comedy,  than  that  ic 
was  cuer  pofliblc  for  any  other  man  to  reprefent,  at  one  time,  in  a matter 
of  this  confequcnce,  fo  many  liue’y  figures  of  Jullicc  and  Mercy  in  a 
King,  of  Teirpr  and  Penitence  in  l>ffender  , and  of  fo  great  Admiration  . 
and  Applaufe  in  all  others,  as  appeared  in  this  Action,  carried  only  and 
wholy  by  b.s  Majefl >s  owne  dircolmn. 

The  Lord  C bhum  (holding  his  hand  to  HeauenJ  applauded  this  incom- 
parable Mercie  of  fo  graciou  - a .uiucraigne,  agmauating  his  owne  fault, 
by  comparing  it  with  the  Princes  Clemcncie,  wiihing  cohfofion  to  all  men 
aliue,  that  fhould  cuerthinfce  a thought  againft  luch  a Prince,  as  neither 
gauc  caufc  of  offence,  nor  tooke  teuengc  of  ingratitude. 

The  Lord  Gray,  finding  in  what  mcafore  tin-  rate  King  had  rewarded 
good  for  euill,  and  Forborne  to  make  him  an  example  of  difcounigemcut 
and  terror  to  all  men  that  hereafter  might  attempt  to  break  the  bonds  of 
loyalty,  vpon  the  paffior.s  of  any  ambition,  began  to  fob  and  weep  for  x 
great  while,  with  moll  deep  contrition)  protecting  now,  that  fuch  was  his 
scale  and  defire  to  redeeme  bis  fault  by  anymeanrs  of  latitfaclion,  as  he 
could  calily  facrificc  his  life,  to  preuent  the  Ioffe  cf  one  finger  of  that  roy- 
al! hand,  that  had  dealt  fo  mercifully  with  him,  when  he  kail  looked  for 


Sir  Griffin  Markham  (Jlanding  like  a man  aftoniflicd)  did  nothing  but 
admire  and  pray.  The  pc-  pie  that  were  prclcnt  witnefied,  bv  infinite  ap- 
plaufe and  (homing,  thejoy  and  comfort  which  they  took  in  thefe  ivondcr- 
fuil  effects  of  Grace  and  Mercy,  from  a Prince  ivhomc  God  had  inlpited 
with  fo  many  royal  1 gifts  for  their  confcruacion,  and  would  conferuc  fo* 
his  owne  glorie. 

The  crie  being  carried  out  of  the  Caftie-gates  into  the  Town,  was  not 
onely  founded  with  accl.imarian  of  all  fexes,  qualities  and  aff-Ction,  but 
the  true  report,  diuulgcd  finec  in  all  partes,  hath  bred  in  the  v/ot.rft  difpofed 
mindes,  fuch  remorfc  of  iniqulrie,  in  the  heft  fuch  incourageminc  to  loy- 
al tie,  and  in  thofc  that  are  indifferent  fuch  feure  to  off. and  grncrally 
fuch  aftedion  to  his  Majcftics  Perfon,  as  perfwades  the  whole  world,  ihut 
Ssthan  himfclfe  can  neucr  fo  far  prevail  with  any,  as  to  make  them  lilt  vp 
their  hearts  or  hands  againft  a Prince,  from  whom  they  receiuc  fucb  true 
cffe&s  of  Juftice  and  Gtoodncfs. 

Toconclude,  theicfore,  I haue  new  done  ray  bed  to  fatisfy  your  defire, 
though  I I tele  (to  my  griefe)  how  fliort  1 come  lo  my  own  wiih  ; bccaufc  I 
would  haue  exprefled  to  the  life  (if  ithad  been  poftibjc;  both  the  matter  and 
the  forme  of  t.u«  proceeding  , of  both  which  thewifeftmen,  that  hauc  Iccne 
and  vnderiloode  til  particular  circumftanc-S,  arc  at  theendeof  their  wits, 
to  giue  au  abfolute  cenfurc,  whether  -if  tnem  both  deferue  greater  recom- 
mendat  on;  this  being  moll  afluroJ,  thu  there  i?  no  Record  extant,  wherein 
fo  great  wifdomc  and  vndcribndinge,  fo  fold  judgeroem,  fo  perfed  a refo- 
I ution,  to  giue  way  to  norequeft,  or  mediation:  fo  infcrutahle  a heart,  fo 
royal!  and  equal  a tempered  Mtrcie,  after  fo  clear  and  publike  Juftice, 
haue  cuer  concurred  fo  demonffTatiuely  as  in  this  late  Adii  n,  wherein 
this  bluffed  King  hat::  not  proceeded  after  the  manner  of  min  anJ  of 
Kings,  Srdcatleilh  Jadccit , atierni^e  Rest'  more,  whereof  be  (hall  be  mgft 
affured  to  reape  thefe  Lifting  fruitrs,  of  being  beloucd  anJ  learcd  of  all 
men,  obeyed  with  comfort,  and  ferued  with  continual!  joy  and  admira- 
tion. And  fo  forbearing  to  hold  you  any  lom/r  at  this  mr.c,  l m3.  Lrym 
my  houfe,  mere  Salisbury,  the  151I1  of  D.  tender,  1603. 

I sue  Levin  os  11 /in  and  Friend, 

T.  M. 

His  Majcftics  IVarrant,  wriiten  with  his  own  hand. 

ALTHOUGH  it  be  true,  that  all  vtfl  givernid  and  jieurijhing  King- 
■Sd  rimes  and  common  Vealthis  are  tjiahlifocd  by  fu/tice,  and  that  thefe  tuo 
Noblemen  by  birthe,  that  aire  ncu  upon  the  point  of  Exetutisn , aire  for  tbair 
\ treapnablt  practices  condernnid  by  the  Lawe,  and  adiudgt t wsrthy  of 
* L-  thf 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


(6?) 


The  Cafes  beteeween  Sir  Francis  Goodwin, 


the  e. Trent  hr:  thaireif,  to  the  example  and  terror  of  otheris  ; the  eve  of  thrum 
tatting  filthily  praclijed  tee  overthrew  of  the  quhol:  kingdom?,  and  the 
ether  for  the  fury  rue  of  our  oU'in  Psrfinne  ; Tit  tt  in  regaird  that  tbit  it  the 
frrjl  ye<’  t if  our  K . igne,  in  this  Kingdom!,  and  that  never  King  torn  fo  farre 
obii/beid  to  ' it  people  as  ve  have  bate  f;  this,  by  our  entrie  bare  vith  fo  hairtie 
and  gtneraU  an  applasefe  of  ail  forts  ; Among  quhom  all  the  Untie ,f  iendis , and 
allies  df  the  Jisidit  condemns  t pnfr.nit  vuire  as  ferduart  and  duellfull  as  any 
other  cur  g::d  Subiefhs,  os  alp  that  at  the  very  time  of  thair  Arrattumetit 
none  did  more  freely  and  reddity  give  thair  affent  to  their  annitlion , and  to  de- 
liver theiim  into  the  bar.dis  of  luf.iie , then  fo  many  of  thair  neerejl  Kinfmen  and 
Allies  (as  being  Puri s)  vsiere  vpon  thair  furie  ; As  liltuaife  in  regard  that 
Tufiice  hath  in  feme  fort  gottin  lourfe  alrca-iit,  by  the  execution  of  the  tuo  Prieftis , 
and  George  Brooke,  that  voire  the  principal!  plstterii  and  intifairs  of  all  the 


■ Jac.  I.  (68) 

the  rejl , to  the  embracing  oftlefaiddis  treajanablll  Machinations  ; Vee  thair- 
fore  (being  refoluid  to  mix  Cl/mmcie  with  fnfiice)  etire  contented , and  by 
thefe  PreJ’entis  command  you,  our  Sheri  ft  of  Hampshire,  to  fvperfcide  the 
Execution  of  the  fr.idis  tuo  Noblemen , and  to  take  thains  baeke  So  thair 
prifon  etgainr,  qubile  our  fwtber  pleafure  be  inowitt.  And  ftnee  vet  vill 
not  have  our  Latuis  to  baui  rtf  pec!  to  perfonnis,  in  f pairing  the  great,  and 
firiiking  the  meaner  fort  ; it  is  our  pleafure,  that  the  like  eourf:  be  a!fo  taken 
with  Markham,  being  forty  from  our  bain,  that  fucb  is,  not  only  the  beynous 
nature  of  the  faidis  condemned  perfonnis  crime,  but  euen  tbc  corruption  is  ft 
great  of  thair  natural!  dijfojhton,  as  the  care  vee  haue  for  the  fafety  and  quiet 
of  our  State,  and  good  Subiectis,  vill  not  permit  vs  to  vfe  that  clemcncie  ta- 
t.ardis  thaim , qubicb , in  our  twin  natural / inclination , vee  micht  very  eajily 
be  perfuadit  t into. 


X.  The  Cafe  between  Sir  Francis  Goodwin  and  Sir  John  Fortescue,  in  the  Reign  of  King  James  I. 
as  it  fiands  upon  the  Journals  of  the  Houfe  of  Commons. 

[ Mercurii  14  die  Mar  lit , 1604, 

Ordered , 

That  what  ftands  upon  the  Journal  of  this  Houfe,  of  King  James  I.  in  the  Cafe  between  Sir  Francis  Goodwin  and  Sir  John 
Fmijrur,  he  primed.  Paul  y. Jrtlt,  Cl’  Doin’  Con,’.] 


Die  Jovis  zz°  Martii,  1 603-4.  1 

TH  E firft  motion  was  made  by  :>ir  William  Fleetwood,  one  of  the 
Knights  returned  for  the  County  of  Bucks,  on  the  behalf  of  Sir  , 
Franch  Goodwin,  Knight ; who,  upon  the  firft  Writ  of  Summons 
directed  to  the  Sheriff  of  Bucks,  was  elected  the  firft  Knight  for  that  Shire  : 
but  the  Return  of  Uiv  Election  being  made,  it  was  refufed  by  the  Clerk  of 
the  Crown  (quia  utlagatus :)  and  bccaufc  Sir  John  Fortefcue,  upon  a fccond 
Writ,  was  eleifeed,  and  entered  in  that  place,  his  defire  was,  that  thisRe- 
turn  might  be  examined,  and  Sir  Francis  Goodwin  received  as  a Member  jf 
t'nc  Hcuie.  The  Houfe  gave  way  to  the  motion ; anil  for  a more  dclibe- 
arteand  judicial  proceeding  in  a cafe  of  Privilege  fo  important  to  the 
Houfe, 

Ordered,  * That  the  Serjeant  (the  proper  Officer  of  the  Houfe)  lhould 
* give  warning  to  the  Clerk  of  the  Crown  to  appear  at  the  Bar  at  eight 
* a-Clock  the  next  morning,  and  to  bring  with  him  all  the  Writs  of 
‘ Summons,  Indentures,  and  Returns  of  Elc&ion  for  the  County  of  Bucks, 

« made  and  returned  for  this  Parliament ; and  to  give  warning  alfo  to  Sir 
‘ Francis  Goodwin  to  attend  in  perfon,  whom  their  pleafure  was  to  hear, 

* ore  tenus,  to  deliver  the  ftatc  of  his  own  caufc,  and  the  manner  and  rea- 
* fonsof  the  proceeding  in  the  Election  of  the  Knights  of  the  Shire  for  that 
‘ County.’ 

This  being  a motion  tending  to  matter  of  privilege,  was  fcconded  with 
another  by  Mr.  Serjeant  Shirley,  touching  an  arreft  of  S i r Thomas  Riley,  &c. 

Die  Veneris,  viz.  230  Martii,  1603-4. 

CIR  George  Copping,  Knight,  Clerk  of  the  Crown  in  the  Chancery,  this 
day,  (according  to  former  Order)  being  attended  by  the  Serjeant  of 
the  Houfe  with  his  Mace,  appeared  at  the  Bar,  and  produced  all  the  Writs 
of  Summons,  Indentures,  and  Returns  made  of  the  Knights  for  Bucking- 
hamJbtre  for  this  Parliament ; which  were  fevcrally  read  by  the  Clerk  of 
the  Houfe,  and  then  the  Clerk  of  the  Crown  commanded  to  retire  to  the 
door  : And  after.  Sir  Francis  Goodwin  himfclf  (whom  it  fpecially  concern- 
ed) attending  to  know  the  pleafure  of  the  Houfe,  was  called  in,  to  deliver 
the  Hate  of  hts  own  caufc,  ore  tenus ; wherein  he  was  heard  at  large,  and 
commanded  again  to  retire  until  the  Houfe  had  determined  what  to  do. 

In  this  reran  time  the  whole  cafe  was  at  large  opened,  and  argued  pro  id 
centra  by  fundry  learned  and  grave  Members  of  the  Houfe,  and  after  much 
dil'pute  the  queftion  was  uorecd  upon,  and  made. 

Quell.  * Whether  Sir  Francis  Goodwin  were  lawfully  elected  and  re- 
1 turned  one  of  the  Knights  for  Bucks ; and  ought  to  be  admitted  and 
* received  as  a Member  of  this  Houfe  ? 

Upon  this  Queftion  it  was 

Refohed  in  the  affirmative.  That  he  was  lawfully  elefled  and  returned, 
and  ( deyurt ) ought  to  be  received. 

Hereupon  the  Clerk  of  the  Crown  was  commanded  to  tile  the  firft  In- 
denture of  Return  : and  order  was  given,  that  Sir  Francis  fhould  prcfent- 
ly take  the  oath  of  Supremacy  ufual,  and  his  place  in  the  Iloufc  j which 
he  did  accordingly. 

Die  Martis,  viz.  270  die  Martii,  1 604. 

CIR  Francis  Bacon,  in  reporting  a conference  with  the  Lords,  touching 
Wardfhip  and  other  things,  reported  that  a Lord  touched  rheCafe  of  Sir 
Francis  Goodwin  as  a thing  he  had  heard  at  large,  but  did  not  undcr- 
ftand  it ; and  therefore  defired  to  know  it  more  particularly  from  this 
Houfe. 

Anfwcr  was  made.  That  they  had  no  Warrant  from  the  Houfe  to  fpcak 
of  it. 

Sir  Edward  CAt.  his  Majcfty’s  Attorney-General,  and  Mr.  Doctor 
Hone,  bring  a MclTagc  from  the  Lords,  expreffing  with  what  acceptation 
their  Lordlhips  entertained  their  motion  yeflerday,  not  only  for  the  mat- 
ter being  of  very  great  weight  and  confcquencc,  but  cfpecially  for  the 
manner  ; namely.  That,  touching  Wardfhip,  they  would  not  petition  for 
cafe  in  it  as  a matter  of  wrong,  but  of  grief ; and  pray  to  be  relieved  by 
grace,  and  not  by  jufticc : And  their  Lordlhips  for  anfwcr  were  defirous, 
and  moved  at  that  time  to  couple  in  the  fame  petition  the  matter  of  grievance, 
of  refpite  of  homage,  which  his  Majcfty,  out  of  his  gracious  favour  and 
love  to  his  people,  had  himfelf  taken  knowledge  of.  44  And  as  they  con- 
»*  conceive  it  to  be  likely,  that  the  conference  may  continue  between 
“ the  two  Houfcs,  touching  the  fiaid  matters ; as  they  arc  very  zealous  of 
“ the  furtherance  of  their  purpofe,  fo  arc  they  jealous  of  any  impediment 
«*  chat  may  breed  lett,  or  hindrance  therein  : therefore  they  defire,  for  a 
“ more  clear  proceeding  and  rene  ving  of  all  ftumbling-blocks,  that  the 


“ former  Committees  may,  in  a fccond  conference  to  be  had,  have  aucho- 
“ rity  to  treat  touching  die  Cafe  of  Sir  Francis  Goodwin,  the  Knight  for 
“ Buck i nghamjbire  firft  of  all,  before  any  other  matter  were  farther  pro- 
“ ceedcd  in.” 


A.  The anfwcr  to  this  meflage,  (is  in  fuch  cafes  is  for  the  more  part 
ufual)  4 That  they  would  return  anfwer  by  BicfTengcrs  of  their  own.’ 
Upon  this  meflage  it  was  argued  by  fome,  * That  in  no  fort  they  lhould 

* give  account  to  the  Lords  oT  their  proceedings  in  the  Houfe  ; but  that 
‘ Mr.  Speaker  lhould  from  the  Houfe  be  a Suitor  to  his  Majcfty,  to  have 
4 accefe,  and  as  their  common  mouth  give  his  Highnefs  fatisfa&ion  by 

* direction  from  the  Houfe  : That  now  the  judgment  ofSir  Francis  Good- 
4 win’s  cafe  having  palled  the  Houfe,  it  could  not,  nor  ought  not,  to  be 
4 reverfed  by  them.  A precedent.  Anno  27  Eliz.  cited  j where  a bill 

* brought  down  from  the  Lords,  upon  the  firft  reading  was  rejected  ; the 
4 Lords  ftnt  meflengers  to  demand  a reafon  of  their  judgment.  It  was 
4 denied  to  yield  any  reafon.’ 

This  argument  brought  forth  this  queftion,  which  Mr.  Speaker  was 
ordered  by  the  Houfe  prcfently  to  make,  viz. 

Queft.  « Whether  they  lhould  confer  with  the  Lords,  touching  the 
cafe  of  Sir  Francis  Goodwin  the  Knight  for  Butkinghamfhire?’ 

And  Ref  he  d.  That  they  lhould  not. 

It  was  then  confidcrcd  as  fit  to  return  fome  anfwer  of  the  meflage  from 
the  Lords}  and  Mr.  Secretary  Herbert,  with  fome  other  of  the  Commit- 
tees, were  appointed  to  deliver  to  their  Lordlhips,  from  the  Houfe, 

T hat  they  did  conceive  it  did  riot  Hand  with  the  Honour  and  Order  of 
the  Houfe,  to  give  account  of  any  tlicir  proceedings  or  doings  : but  if  their 
Lordlhips  have  any  purpofe  to  confer  for  the  refiduc,  that  then  they  will 
be  ready  at  fuch  time  and  place,  and  with  fuch  number  as  their  Lordlhips 
Hull  think  meet. 

Upon  the  laft  meflage  to  the  Lords,  the  meflengers  return.  That  their 
Lordlhips  would  prcfently  fend  anfwcr  by  meflengers  of  their  own. 

Sir  Edward  Coke,  his  Majcfty’s  Attorney-General,  Mr.  D.  Carrot, 
Mr.  D.  Hone,  and  Mr.  Tyndall,  delivered  from  the  Lord's,  That 
their  Lordlhips  taking  notice  in  particular  of  the  Return  of  the  Sheriff  of 
Bucks  ; and  acquainting  his  Majcfty  with  it,  his  Highnefs  conceived  him- 
felf ingaged  and  touched  in  honour  that  there  might  be  fome  conference 
of  it  between  the  two  Houfcs  : and  to  that  end,  fignified  his  pleafure  un- 
to them,  and  by  them  to  this  Houfe. 

Upon  this  meflage,  fo  extraordinary  and  unexpected,  the  Houfe  entered 
in  fome  confideration  what  were  lit  to  be  done  ; and 

Reflved,  That  his  Majefty  might  be  moved  for  r.cccfs  the  next  dav. 
And  afterwards  they  underlb, od  his  pleafure  to  be.  That  they  lhould  at- 
tend at  Whitehall  at  eight  a-clock  the  next  morning.  But  bccaufc 
the  time  was  then  fomewhac  far  fpent,  they 

Ordered,  That  the  Houfe-,  with  Mr.  Speaker,  lhould  meet  at  fix  a-Clock 
the  next  morning  in  the  Houfe. 

Yet  afore  their  rifing,  they  thought  fit  to  name  a Committee,  to  fee 
down  the  cffedl  of  that  wh.ch  Mr.  Speaker  was  to  deliver  from  the  Houfe 
to  the  King,  viz. 


Sir  Francis  Bacon , 

Mr.  Wentworth, 

Mr.  Martin, 

Mr.  Serjeant  Sing, 

Sir  Robert  Wroth , 

Mr.  Francis  Moore , 

Sir  Henry  Mount  ague. 
Sir  JVillam  Fleetwood, 
Mr.  Fuller , 

Mr.  Seaijeant  Tan  field. 


Mr.  Serjeant  HoblarJ, 
Sir  Robert  Wingfield, 
Mr.  Hide , 

Mr.  Diet, 

Mr.  / Finch, 

Sir  Edwyn  Sandis, 

Sir  Francis  Hafiings , 
Mr.  Wife  man. 

Sir  George  Moore, 

Sir  Edward  Hobby, 


Sir  Robert  Cotton, 

Sir  Thomas  Lake, 

Sir  Oliver  St.  John, 

Sir  Edward  Stafford, 
Mr.  Antbrobus, 

Mr  Serjeant  Dodridge, 
Sir  Roger  IfOlbraham , 
Mr.  SoUicit.ir, 

Sir  Edward Tyrrtl, 


To  meet  at  four  a-clock  this  afternoon  at  the  Parliament-Chamber 
in  the  Middle-Temple. 

Die  Mercurii,  viz.  28°  die  Martii, 

TVAR.  Speaker,  with  a great  number  of  the  Houfe,  aflembled  at  fix 
A A a-clock  thismorning,  with  a purpofe  to  treat  and  refolvc  what  lhould 
be  delivered  to  his  Majcfty,  (being  appointed  to  attend  him  the  fame  morn- 
ing at  eight  a-clock)  touching  the  rtafous  of  their  proceeding  in  Sir  Francis 
Goodwin’s  cafe  : but  bccaufc  the  Houfe  was  not  then  thought  full  enough 
for  a matter  of  that  confequcnce,  they  proceeded  to  the  reading  of  Bills. 

Upon  motion  touching  Mr. Speaker’s  attendance  on  the  King,  a Com- 
mittee was  named  to  accompany  him,  viz. 


All 
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(6g)  1604. 


and  Sir  John  Fortefcue, 


(7°) 


All  the  Privy-Council,  being  Members  of  the  Houfc. 


teCKvCm*.  , Si.  w *«*»»•<. 

Vice  - C li amber  tain  to  theb.r  Jermt  Horjey. 

Quccu.  Sir  Edward  Padcliffi. 

ct, trams  Macon.  Sir  Thames  HAcrtfi- 

Mr.  Setjrant  Dodrsdge.  Sir  Amtbsny  Mojfe. 

Sir  Henry  Mwmague.  Sir  Henry  Nevtll. 

Mr.  Serjeant  Hibbard. 

Mr.  Serjeant  Let. 


Mr.  Fuler. 

Mr.  Hide 
Mr.  Franca  Maori. 
Mr.  Hr:r.cb. 

Mr-  Tvtt.  . 

Mr.  Richard  Martin. 
Mr.  Serjeant  Shirley. 
Mr.  Serjeant  Tanfield. 
Sir  J hn  Htigbetm. 

Sir  %H'  t Ox.nbridgc. 
Sir  fFillir.ni  Flcttwsoi. 
Sir  Eawn  Snndis. 

Sir  Rshirt  Wroth. 

Sir  fo1-;'  FUetwad. 
Sir  John  SaU. 

Sir  Heilcrt  Crofts. 


Sir  Henry  1 
Sir  Edward  Msuntague. 
Sir  Themes  Hobby. 

Sir  Michael  Saudis. 

Mr.  Thomas  Den  fen. 

Sir  Francis  Fane. 

Sir  Francis  Hajhngs. 

Sir  George  Moore. 

Sir  Edward  HobLj. 

Sir  Robert  Wingfield. 

Sir  Maurice  Berkley. 

Sir  Edward  Tyrrell. 

Sir  William  Kilhsgrew. 
Sir  Francis  Popham. 

Mr.  Francis  Clifford. 

Sir  John  Savilf. 

Sir  Ti’emas  Waller. 

Sir  William  Lower. 


Mr.  Nath irutcl  Bacon. 
Sir  Richard  Vernq. 

Sir  George  Fane. 

Mr.  Ttby  Matthew. 

Sir  Thomas  Ridgway. 
Mr.  £ r.vard  Seymour. 
Sir  Wittiam  Bow  lacy. 
Sir  Robert  Moore. 

Sir  Jonathan  Trelawney. 
Sir  Eaward  Denny. 

Sir  Theater,  Walftngbam. 
Sir  Francis  Barrington.  _ 
Sir  Robert  Happier. 

Sir  Valentine  Knight  ley. 
Sir  George  Car  etc. 

M after  of  the  Chancery. 
Sir  Hiehelas  Hetljwed. 
Sir  Jehu  Thynne. 

Sir  Thomas  Freak;. 

Sir  Jerome  Bowes. 

Sir  Edward  Herbert. 

Sir  John  Ltvef.n. 

Mi.  Dudley  Car  let  on. 


Mr.  Speaker,  together  with  thefc  Committees,  were  this  day,  at  cigh 
a-ciock  in  the  morning,  appointed  to  attend  his  Majefty,  and  to  relate  the 
reafons  of  the  proceeding  of  the  Houfc  in  Sir  Francis  G sod  win  s cafe ; 
whin,  upon  anfwrr  or  reply,  fuch  Lawyers  as  be  of  the  Committee  arc 
to  give  their  afilftance. 


Die  Jmis,  viz.  290  die  Marti! , 1694. 

MR.  Speaker  relateth  what  he  had  delivered  to  the  King  by  warrant 
from  the  Houfc  the  day  before,  touching  their  proceeding  in  Sir 
pran.t i Gtodv.in*  cafe,  and  his  Majefty’s  anfwer  ; whtrrtf,  breauf  pert  war 
gfunv  :rud  by  tele  ft  Comm,  flees,  read  in  the  Houle,  and  off:  r d in  * rh- 

ino to  the  Kin?,  1 have  bnt  touched  the  heads,  omitting  many  circuirt- 
fbnccT.  He  fa;d,  he  firfl  delivered,  r.  1 he  manner  and  matter.  2.  Then 
fuch  precedents  as  had  been  vouched  and  flood  upon.  3.  He  opened  the 
bodv  of  the  law  for  election. 

Tbc  fit  ft  writ  of  Summons,  dated  ultimo  Januarii  before  the  Parliament : 
the  Writ  iflued  duly  ; rhe  liberty  was  free,  by  that  writ,  to  chufe  in  ple- 
na eomitntu  : the  election  was  made  according  to  rhzt  writ,  and  the  inden- 
ture duly  returned  ; and  therefore  adjudged  by  the  Houfe , That  this  firlt  elec- 
tion brinu  good,  the  fccond  was  confequently  void. 

Tor  the  matter  of  Utlawry  again  ft  Sir  Francis  Goodwin , there  was  one 
proficutcd  againft  him  at  the  fuit  of  Johnfan,  31  Eliz.  for  60/.  and  was  laid 
and  proceeded  in  the  Hujlings,  London.  Another,  at  the  fuit  of  one  Haek- 
irt  lor  16 1.  39  Eliz.  That  Sir  Francis  had  fince  been  chofen,  admitted, 
and  fcrved  as  a Member  of  this  Houfc,  in  the  fcvcral  Parliaments  holden 
39  and  4 1 Eliz. 

That  the  Utlawry  remained  in  the  Hujlings,  fo  as  the  law  could  not 
take  notice  of  it ; neither  was  it  pleadable. 

1 Eliz.  One  Smith  was  found  utlawed,  and  privileged  by  the  Houfc. 

23  Eliz.  One  Vaughan  utlawed  ; and,  upon  the  qu.  Ilion  and  diviiion  of 
the  Houfe,  privileged  : being  carried  with  the  difference  of  fix  voices. 

35  Eliz.  Three  precedents  vouched. 

30  lien.  6.  Fitz-Herbesi.  The  cafe  not  judged  ; but  opinions  delivered. 
Mr,  John  Kiliegrcw  having  fifty-two  utlawrics  returned  againft  him, 
was  admitted  to  ferve  in  the  Houfe. 

Sir  William  Ha- court  was  found  eighteen  times  utlawed,  and  yet  was 
admitted  to  ferve. 

The  manner  of  the  Election  is  limited  by  the  Statute. 

The  fuppofed  utlawry,  31  Eliz.  againft  Sir  Francis , was  no  utlawry  at 
all ; for  whcrcfocvcra  man  is  fued,  the  proclamation  ought  to  go  into  die 
county  where  the  party  dwellcth  ; or  clfe  the  utlawry  is  not  good. 

39  & 43  Eliz.  The  general  pardon  is  good  for  utl.rwries,  againft  all. 
living  the  party  at  whole  fuit. 

31  Eliz.  It  was  Francijius  Goodwin,  Gen. 

39  Eliz.  Francifus  Goodwin  Annig.  The  Sheriff  is  no  judge  of  the  utlaw- 
ry, neither  could  take  notice  it  was  the  fame  man  ; and  therefore  could 
not  properly  return  him  utlawed. 


His  Majefty  anfwcrcd.  He  W3S  loth  he  ftiould  be  forced  to  alter  his 
tune ; and  that  he  fhould  now  change  it  into  matter  of  grief,  by  way  of 
contcftaiiun.  Hedid  lample  it  to  the  murmur  and  contradiction  of  the 
people  of  Ijrnel. 

He  did  not  attribute  the  caufe  of  his  grief  to  any  purpofe  in  the  Houfc 
to  offend  him ; but  only  to  a miftaking  of  the  law.  For  matters  of  fail, 
he  anfwcred  them  all  particularly.  Thar,  far  hisjpart,  he  was  indifferent 
which  of  them  were  chofen,  Sir  John,  or  Sir  Fronds : that  they  could  fuf- 
pcet  no  fpccial  affcclion  in  him,  bscaufc  this  was  a Councillor  not  brought 
in  by  hiniiclf. 

That  he  had  no  purpofe  to  impeach  their  privilege $ but  fince  they  de- 
rived all  matters  of  privilege  front  him,  and  by  bis  grant,  l.e  cxpedU-d  they 
fhoul-i  not  be  turned  againft.  Thac  there  was  no  precedent  did  fuit  this 
cafe  ful I v ; Precedents  in  the  times  of  Minors , of  Tyrants,  of  Women,  of 
Simple  Ki-gs,  not  to  be  credited;  bccanfc  for  fonie  private  ends.  Hy  the 
law  this  Houfc  ought  not  to  meddle  with  Returns,  being  all  made  into 
the.  Chancery,  and  are  to  be  corrected  or  reformed  by  that  Court  only,  into 
which  they  are  returned.  35  Hen.  VI.  It  was  the  Rcfulution  of  all  the 
Judges,  that  matter  of  utlawry  was  a l'ufficient  caufe  of  difmiflionof  any 
Mra.hcr  out  of  the  Houfe.  That  t/se  Judges  have  now  refolved , That  Si  1 
Fronds  Goodwin  llandcth  utlawed  according  to  the  laws  of  this  Land.  In 
^nclufion,  it  was  his  Majdly’s  fpccial  charge  unto  us; 

That,  1 . The  courfc  already  taken  fhould  be  truly  reported.  2.  That 
we  ftiould  debate  the  matter,  and  rclblve  among  ourfclves.  7.  That  we 
‘f-JuM  admit  of  conference  with  the  Judges.  4.  That  we  mould  make 
report  of  all  the  proceedings,  unto  the  Council. 


This  relation  being  made,  the  Houfe  did  not  enter  into  any  further 
eonfideration  of  the  matter  at  that  time ; but 

Refolved,  and  Ordered , That  it  fhould  be  the  firft  matter  moved  the  next 
morning. 

Dis  Veneris,  viz.  30°  die  Marti!,  1604. 

VI  Oved  and  urged  by  one,  touching  the  difference  now  on  fcotbe- 
‘ tween  the  King  and  the  Houfc,  that  there  is  juft  fear  of  fume  great 
abufc  in  the  lateelefticn.  Thatin  hisconfcicnce  the  King  hath  been  much 
mifinformed  ; and  that  he  had  too  many  mifmformerS,  which,  he  prayed 
God,  might  be  removed  orleffcned  in  their  number.  That  now  the  calls 
of  Sir  John  Fortefcue  and  Sir  Francis  Godwin  was  become  tin  cafe  of  the  while 
Kingdom.  That  eld  Lawyers  forget,  and  commonly  interpret  the  taw  according 

That  by  this  courfc  the  free  election  of  the  Country  is  taken  away,  and 
none  (hall  be  chofcn  but  fuch  as  (hall  pkafe  the  King  and  Council”.  Let 
us  therefore,  with  fortitude,  underftanding  and  finccrity,  feck  to  main- 
tain our  privilege;  which  cannot  fa:  taken  or  conftrued  2ny  contempt  in 
us,  but  merely  a maintenance  of  our  common  right,  which  our  Anccttors 
have  left  us,  and  is  juft  and  fit  for  us  to  transfer  to  our  poftrrity. 

Another,  fora  law  to  he  made,  That  never  any  man  outlawed,  fbould 
fli-w  his  face  here  again.  The  difference,  he  obfcrved,  was  fome  ur.re- 
fpedlivc  carriage  towards  his  Majcfty  in  this  matter;  and  therefore  let  our 
proceeding  be  dufifuland  careful  towards  him,  in  advifir-g  of  fome  fpredy 
courfc  to  give  his  Majefty  faiisfadtion  ; that  is  fas  Ire  conceived)  according 
to  the  King’s  project,  firft,  to  ad  vile  amongfl  ourfclves,  and  then  to  con- 
fer with  the  Judges,  not  as  Parliament-men , but  as  Csunfe/lors}  not  as  tho’ 
they  were  to  rcvcifc  our  errors,  but  that  wemight  be  better  informed  ; not 
now  the  cafe  of  Sir  John  and  Sir  Francis,  but  a cafe  of  great  difference  be- 
tween the  King  and  us,  wherein  wc  arc  deeply  to  confidcr  the  confequcnce 
if  this  pique  be  bruited  in  the  Country,  abroad  or  beyond  the  fcas.  It  is 
fit  wc  Ice  the  King  fee  how  much  we  take  to  heart  this  matter,  fithencc 
our  affections  have  fo  much  appeared  in  the  palling  and  prefent  expediting 
of  the  Ad  of  Recognition,  &e. 

Concluf  That  wc  fhould  tender  our  humble  petition  to  his  Majefty,  for 
leave  to  make  a law  for  the  banifhing  of  all  Outlaws  hereafter  from  the 
Parliament,  and  pray,  that  we  may  holJ  all  our  privileges  entire. 

A third,  That  we  ought  not  to  conteft  with  the  King ; that  it  is  fit  to 
have  a conference : that  by  it  wc  fhall  lofe  no  privilege,’ but  rather  gain  ; 
for  the  matters  of  the  conference  will  be  two,  fatisfadion  of  tire  Kiire, 
and  putting  in  certainty  our  privilege.  All  is  not  yet  faid  that  may  be 
faid  ; wc  are  not  to  difpute  with  one  that  is  Governor  of  thirty  legions. 
Conjjtaidsm  tjl  ne frufira  h.tnregajfet.  Let  us  deal  plainly  and  freely  with 
the  Lords,  and  ferthem  know  all  the  reafons.  'I  hey  are  jealous  of  the 
honour  of  a Privy-Councillor,  we  of  the freedom  of  Election.  It  is  fit  great  men 
maintain  the  Prerogative ; fo  is  it  fit  that  we  maintain  our  Privileges.  This 
is  a Court  of  Record,  therefore  ought  we  by  all  means  feck  to  prefcrve  the 
honour  and  dignity  of  it.  Il  a Purge  ft  be  chofen  for  two  places,  the  Bur- 
gefs  makes  his  choice  for  which  he  will  ferve,  and  a warrant  fhall  be  di- 
rected from  Mr.  Speaker,  in  the  name  of  the  Houfe,  to  the  Clerk  of  the 
Crown  to  fend  forth  a writ  for  a new  drdion  for  the  other  place  Jeff 
which  is  a dired  proof  that  it  is  a Court  of  Power  and  Record.  We  have  a 
Clerk  and  a Regiftcr ; all  matters  that  pafs  here  arc  entered  of  Record 
and  preferved.  As  they  ftand  for  the  honour  of  a Councillor,  fo  we  for 
our  Privileges.  It  is  to  Ire  wifhed,  that  we  had  a law  to  declare  our  Pri- 
vileges, that  wc  have  a Court  of  Record  and  a Regiftcr. 

Obi.  We  (they  fay)  art  but  lerlj  of  tbc  body,  and  the  Lord,  art  lie  parts 
ntarrji  the  Head. 

A/tfw.  Nothing  afeends  to  the  Head  but  by  ihesBreafts,  (tfe. 

C'.ncl.  That  we  may  pray  it  may  be  explained  by  a law  what  our  Privi- 
l’-ges  are;  and  that  no  man  outlawed  may  hereafter  be  admitted. 

There  mull  be  a Judge  of  the  Return  before  wc  fit ; and  this  is  now 
judged  according  to  the  pofttive  Laws  of  the  Realm  by  the  King,  which 
iufringeth  not  our  liberty,  fince  we  judge  after  the  Court  is  fee,  according 
to  diftretion. 

No  precedent,  that  any  man  was  ptttoiii  of  the  Houfc  for  utlawry; 
therefore  it  had  been  fit  we  fhould  have  delired  to  inform  the  King  that  he 
was  mifinformed. 

Let  us  now  leave  this  particular  cafe  to  the  King,  and  confidcf  and  re- 
fill veol  the  material  queftionsthat  will  fall  out  in  the  debate  of  it.  1.  Whe- 
ther this  Court  hath  power  to  take  notice  of  Returns  made  before  we  fit 
here?  2.  Whether  men  utlawed  may  be  of  the  Houfc?  3.  Whether  a 
man  pardoned,  having  not  fued  fotrh  a writ  of  Scire  facias,  may  be  called 
in  queftion?  4.  Whether  the  Writ  were  returned  the  17th  of  February, 
or  no,  upon  Oath  of  the  Sheriff? 

Some  others  were  itronu  in  opinion,  That  wc  ought  not  to  confer  nor 
to  cuihmit>  faying, -That  Majffty  hadcoufeircd  with  juftice;  yet  Majefty 
had  left  the  flopping  of  the  wound  to  us.  We  fhould  taint  out  felves  with 
three  great  Blcmifbrs,  if  «re  fhould  alter  our  Judgment,  levity,  cruelty 
and  cowardice.  There  be  three  degrees  ot  upright  Judgment,  motion, 
examination,  judgment : all  thefc  have  palled  us.  No  Court  can  reform 
their  own  judgment.  Every  day  a Term  here.  Lycry  afil  lhar  paifcth 
this  Houfc  is  an  A cl  of  Parliament.  Shall  juftice  float  up  and  down  ? Shall 
he  be  a Member  to-day,  and  Quilt  we  tear  him  off  to-morrow  ? If  the 
Member  be  found,  it  is  violence:  if  the  hand  tear  the  reft,  it  is  cruelty. 
No  part  torn,  but  it  may  bleed  to  the  ruin  of  the  whole. 

Let  tir  Francis  Goodwin  (land  as  he  is  : duty  and  courage  may  ftand  to- 
gether ; let  not  the  Houfc  be  inveigled  by  fuggeftions.  This  may  be  call- 
ed a Ejuo  Warranto  to  feizcour  liberties. 

There  bath  been  three  main  Objections. 

1.  The  King’s  Exception.  We  iculi Jhew  no  precedent  in  this  kind. 

Anjou.  “ The  King  could  fhow  no  fuch  writ  before.  Our  hands  were 
“ never  fought  to  be  elofed  before,  nor  we  prevented.  It  opens  a gap  to 
“ thruft  us  all  into  the  petty-bag.  A Chancellor  may  call  a Parliament 
“ of  what  perfons  he  will  by  this  courfc.  Any  fuggeftion  by  any  perfon, 
“ tnay  be  caufe  of  fending  a new  writ.” 

a Obj. 
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2.  Obj.  by  the  LotJ-ChicLJufticc.  By  tbt  Law  t tie  bed  nothing  tode  to 
ixamine  Return;. 

An fui.  “ judges  cannot  take  notice  of  private  cuftoms  or  pri- 

u vilcges  : but  wr  have  a privilege  which  Hands  with  the  law.”  The 
Judges  informed  the  King  of  the  law,  but  not  of  a cafe  of  privilege.  It 
is  true,  35  Hen.  VI.  ill  the  Judges  refolvcd.  That  no  outlawed  man 
ought  to  be  admitted;  but  that  was  controlled  by  Parliament.  It  is  the 
fame  opinion  now ; let  us  contrail  it  as  then  : wc  have  done  no  offeree  to 
the  State  let  us  therefore  be  conftant  in  our  own  judgment. 

3.  Olj.  Another,  Tit  King's  plea juie,  that  weftnuld  deliver  tbt  reafons  if 
that  1 vt  Lave  slant  to  be  juft. 

If  wc  clear  our  contempt,  we  have  clifchargctl  ourfclvcs.  The  King; 
Rend)  cannot  tevci  fe  their  judgment  the  fame  Term  j therefore  not  the 
Parliament.  Let  us  fend  a meilage  to  the  Lords,  that  wc  are  ready  fo  to 
do,  -is  wc  do  not  undo  this  Houle. 

Others,  Non  corona  d I or  qui  non  legitime  crrtaverit.  Not  to  be  termed  a 
difference  between  his  Majefty  and  the  Commons.  Rogamus,  Augufte, 
non  pugnamus.  The  quefHbn  is  not  of  matter  of  privilege,  but  of  judg- 
ment. Let  us  attcOu  them  as  Lords  of  the  Council,  and  not  as  Lords  of 
Parliament, 

Wc  do  no  ways  con  left  or  contend  with  his  Majefty.  The  King  is 
no  way  bound  in  honour.  If  writs  go  forth  unduly,  they  may  be  con- 
trolled without  impeachment  to  the  King's  honour."  It  is  the  act  of  his 
inferiout  officers  It  is  now  come  to  tin's  queftion,  “ Whether  the 
“ Chancery  or  Parliament  ought  to  have  authority  r” 

Queft.  Whether  we  ought  is  Jollify  the  King  in  his  commandment  ? 

The  King's  meflage  was,  that  wc  ibould  cciniiJcr  within  ourfelves,  and 
refolvc  of  ourfelves ; then  no  need  to  confer  with  the  Judges : if  we  can- 
not, then  it  is  fit  to  be  refolvcd  by  tile  Judges. 

The  Judges  have  judged,  and  we  have  judged : What  need  then  of 
conference  ? Let  there  be  no  fpark  of  that  grace  taken  from  us,  which 
we  have  had  already  from  his  Majefty.  Let  our  reafons  be  put  into  arti- 
cles, and  delivered  in  all  humblcnefs  unto  him.  Upon  the  conclufion  of 
this  debate  in  this  manner,  the  Houfc  proceeded  to  queftion  ; and  the  firft 
was, 

1 . Queft.  Whether  the  Houfe  woi  refohed  in  the  matter  ? 

And  the  queftion  was  aniwered  by  general  voice.  That  the  whole 
Houfc  was  refolvcd. 

2.  Queft.  Wbslhtr  the  reafons  of  their  proceeding  Jhall  be  fet  down  in  wri- 
ting ? 

Refohed,  That  they  (hall  be  fet  down  in  writing  : and  ordered  further, 
Thai  a committee  Ibould  he  named  for  that  purpol'c,  and  appointed  firft 
to  fet  them  down  in  writing,  and  to  bring  them  to  the  Houfc,  there  to  be 
publifiicd,  and  to  receive  their  allowance. 

The  Committees  were  inftantly  named,  viz. 

Sir  Robert  Wingfield.  Mr.  Marlin. 

Sir  George  Moore.  Sir  Arthur  Atye. 

Sir  Francis  Bacon.  Mr.  Francis  Tate. 

Mr.  Tetverton.  Sir  Roland  Litton. 

Mr.  Dystt.  Sir  Henry  Nevill. 

Sir  Francis  HaJUngt.  Mr.  Attorney  of  the  Wards. 

Mr.  Hedley.  Sir  John  Hollis. 

Mr.  Recorder  of  London.  Sir  Robert  Wroth. 

Sir  Edward  Hobby.  Sir  John  Scott. 

Sir  Francis  Barrington.  Mr.  Hitcham. 

Mr.  PFifiman.  Sir  Edward  Stafford. 

Mr.  Hide.  Sir  John  Mallory. 

Mr.  Fuller.  Sir  Haber t Crofts. 

Sir  Edward  Mcuntague.  Sir  Francis  Fane. 

Mr.  Raven f craft.  Sir  Richard  Molyntux. 

Sir  William  Fleetwood.  Sir  John  Hnngtrford. 

Mr.  I Finch.  Sir  Edward  Her  bat. 

Sir  Thomas  Cbalionsr.  All  the  Seijeants  at  Law. 

Mr.  Sollicitor.  Mr.  Nathaniel  Bacon. 

Sir  Roger  Wilbraham.  Mr.  Hext. 

Sir  John  Tbyruie. 

To  meet  this  afternoon  at  two  a clock  in  the  Exchequer-Chamber. 

The  authority  given  unto  them  by  the  Houfc,  was  this: 

The  Houfe  being  refolved  upon  the  queftion.  That  the  reafons  of  their 
precedent  Refolution,  touching  the  Return,  Admittance  and  Retaining  of 
Sir  Francis  Goodwin  as  a Member  of  this  Houle,  (hould  be  fet  down  in 
writing ; thefe  Committees  were  fpeciall  v appointed  to  perform  that  fervicc, 
and  have  Warrant  from  the  Houfc  to  lend  for  any  Officer,  to  view  and 
fcarch  any  Record,  or  other  thing  of  that  kind,  which  may  help  their 
knowledge  or  memory  in  this  particular  fcrvice:  And  having  deliberately 
by  general  confuit  let  down  all  fuch  reafons,  they  are  to  bring  them  in 
writing  into  the  Houfe,  there  to  be  read  and  approved,  as  (hali  be  thought 
fit. 

Die  Luna,  viz.  2®  die  Apr  His,  1604. 

IT  was  then  moved.  That  Committees  might  he  named  to  take  the  ex- 
amination of  the  Sheri  ft"  of  Buckingbamjhire,  who  was  by  former  order 
lent  for,  and  now  come.  And  to  that  end  were  named, 

Mr.  Sollicitor.  Mr.  Serjeant  Tanjicld. 

Sir  Robert  Wroth.  Mr.  Serjeant  Lee. 

Sir  William  Fleetwood.  Mr.  Yclvcrtin. 

Sir  Thomas  ChalUmer.  Mr.  Francis  Moore. 

Sir  Robert  Wingfield. 

Who  were  appointed  to  take  his  examination  prefently. 

Sir  Charles  Cornwallis  moveth  in  excufcof  Sir  Francis  Goodwin’s  abfencc 
from  the  Houfe,  and  praycth.  That  they  would  as  well  in  their  own  judg- 
ment pardon  it,  as  witnefs  and  affirm  his  care  and  modefty  upon  all  occa- 
fions  to  the  King,  in  that  he  hath  forbom,  during  all  the  time  of  this 
queftion,  to  come  into  the  Houfc. 

The  examination  was  prefently  taken  by  thefe  Committees,  and  re- 
turned in  this  form. 


Intcrr.  1.  IFhy  he  removed  the  County  from  Ayleiburv  tc  Brickhill? 

He  faith,  it  was  by  reafon  of  the  plague  being  at  Aylejhiry , the  County 
being  the  25th  of  January,  at  which  time  three  were  dead  of  the  plague 
mere.  This  wa*  the  only  motive  of  r-  nv  • ing  his  county. 

Intcrr.  Whether  be  were  prefut  at  (hr  ft  ft  El.  Sian  ? 

Saith,  He  was  prefenc;  and  was  as  faithful  to  with  this  freond  place  to 
Sir  Francis  Goodwin,  as  the  firft  to  Sir  John  Fcrtefcue : lent  Sir  Francis 
Goodwin  word,  before  the  election,  he  ihould  not  need  to  bring  any  Free- 
holders, for  tbe  election  he  thought  would  be  without  fern  pie  for  them 
both  ; firft  to  Sir  John,  fecond  to  Sir  Francis.  About  eight  of  the  clock 
he  came  to  Brhkhil! ; was  then  told  by  Sir  George  Throckmorton,  and  others, 
that  the  firft  voice  would  be  given  for  Sir  Francis-,  he  anfwercJ,  He  hoped 
it  would  not  be  fo,  and  defired  every  Gentleman  to  deal  with  his  Free- 
holders. After  ci-ht  of  the  clock  went  to  the  election  a great  number, 

there  being  at  the  County . After  the  Writ 

read,  he  firft  intimated  the  points  of  the  Proclamation  ; then  jointly  pro- 
pounded Sir  John  Fcrtefese/  and  Sir  F'ancit  Goodwin.  The  Freeholders 
cned  lirft,  A Gtsdwin,  a Goodwin  f Every  Juftice  of  Peace  on  the  Bench  1 
faid,  A Fortefeue,  a Fortefeue  ! and  came  down  from  the  Bench  before  they 
named  any  for  a fecond  place,  and  defired  the  Freeholders  to  name  Sir  1 
John  Fortefeue  for  the  firft.  Sir  Furness  Goodwin  being  in  a chamber  near, 
was  fent  tor  by  the  She  riff  and  Jufticcs ; and  he  came  down  and  earneftly 
perfuaded  with  the  Freeholders,  faying.  Sir  John  was  his  good  Friend,  j 
had  been  his  lather's,  and  that  they  would  not  do  Sir  John  that  injury  : 
notwithftanding  the  Freeholders  would  not  defift,  but  all  cried,  A Goad-  j 
win , a Goodwin  ! Some  crying,  A Fortefeue , to  the  number  of  fixty,  or 
thereabouts ; the  other  for  Sir  Francis  Goodwin,  being  about  two  or  three 
hundred:  and  Sir  Fraud:  Goodwin,  to  his  thinking,  dealt  very  plainly  and 
earneftly  in  this  matter  for  Sir  John  Fortefeue-,  (os  that  Sir  h) anas  Good- 
win did  fo  earneftly  proteft  it  unto  him. 

Interr.  3.  Who  laboured  him  to  male  the  Return  fo  long  before  the  day  of  the 
Parliament  ? 

He  being  here  in  London,  Mr.  Attorney-Genera],  the  fecond  of  March, 
at  his  chamber  in  the  Inner-Temple,  delivered  him  two  Cap.  lltlagat.  again  it 
Sir  Francis  Goodwin  ; and  before  he  made  his  return,  he  went  and  advifed 
with  Mr.  Attorney  about  his  return,  who  penned  it,  ami  fo  it  was  done 
by  his  direction  : and  the  return  being  written,  upon  Friday  after  the 
king’s  coining  through  London,  near  about  my  Lord  Chancellor’s  gate, 
in  the  prefcuce  of  Sir  John  Fortefeue,  he  delivered  the  Writ  to  Sir  George 
Coppin  : and  at  this  time  (it  being  about  four  of  the  clock  in  the  after- 
noon) and  before  they  parted.  Sir  John  Fortefeue  delivered  him  the  fecond 
W rit  fettled  ; Sir  John  Fortefeue , Sir  George  Coppin,  and  himfclf,  being  not 
above  an  hour  together  at  that  time,  and  never  had  but  this  new  Writ  of 
Parliament  to  him  delivered. 

Subfcribcd,  Francis  Chcyne. 

This  was  returned  by  the  Committee  to  the  hands  of  the  Cleric,  but  not 
at  all  read  in  the  Houfc. 

Mr.  Speaker  remembreth  the  matter  of  conference  with  the  Judges,  and 
offered  to  repeat  and  put  again  the  queftions  that  were  formerly  made ; 
being  before  uncertainly  and  unpcrfeCtly  left  (as  he  faid  J in  the  cafe  of 
Buckingbamjhire,  viz. 

1.  Whether  the  Houfe  were  refohed  in  the  matter  ? 

2.  Whether  they  Jbould  confer  with  tbe  Judges  ? 

And  at  length  induced  the  Houfc  to  entertain  the  latter  queftion  ; and, 
being  made,  was  carried  by  general  voice  in  the  negative,  no  conference. 

Upon  this  pafl'agc,  it  was  urged  for  a rule.  That  a queftion  being  once 
made,  and  carried  in  the  affirmative  or  negative,  cannot  be  queltioned 
again  ; but  muft  ftand  as  a judgment  of  the  houfe. 

It  was  thought  fit  that  Mr.  Speaker  fhould  attend  the  Committee  for 
penning  the  reafons  in  Sir  Francis  Goodwin's  cafe,  not  by  cotnmandm  nt, 
but  voluntary  of  himfelf. 

Die  Mortis  viz.  3®  die  Apr  His , 1604. 

THE  reafons  of  the  proceeding  of  the  Houle  in  Sir  Francis  Goodwin’s 
cafe,  penned  by  the  Committee,  were,  according  to  former  order, 
brought  in  by  Mr.  Frauds  Moore,  and  read  by  the  Clerk,  directed  in  form 
of  a petition. 

To  the  KING’S  raoft  excellent  Majefty, 

The  humble  Anjwir  of  the  Commons  Houfe  of  Parliament  to  his  Majtjly’s  ob- 
jections in  Sir  Francis  Goodwin’i  cafe. 

MOST  Gracious,  our  dear  and  dread  Sovereign,  relation  being  made 
to  us  by  our  Speaker,  of  your  Majcfty’s  royal  clemency  and  pa- 
tience in  hearing  us,  and  of  your  princely  prudence  in  difeeming;  (hew- 
ing affectionate  defire  rather  to  receive  fatisfaction  to  clear  us,  than  caufe' 
to  pardon  us:  we  do  in  all  humblcnefs  render  our  raoft  bounden  thanks 
for  tile  fame  ; prmefting,  by  the  bond  of  our  Allegiance,  that  wc  never 
had  thought  to  offend  your  Majefty ; at  whofc  feet  we  thaJl  ever  he  prof- 
trate,  with  loyal  hearts,  to  facrince  ourfelves  and  all  we  have  for  your 
Majetty’s  fervice : and  in  this  particular,  we  could  find  no  quiet 
in  our  minds,  that  would  fuffer  us  to  entertain  other  thoughts, 
until  wc  had  addreffed  our  anfvvcr  to  your  moft  excellent  Majefty  ; for 
which  neverthelcfs  we  have  prefumed  of  the  longer  time,  in  refpedt  we 
have  prepared  fome  precedents,  requiring  fcarch,  to  yield  your  Majefty 
better  fatisfi&ion. 

There  were  objected  againft  us,  by  your  Majefty  and  your  reverend 
Judges,  four  things,  to  impeach  our  proceedings,  in  receiving  Francis 
Goodwin,  Knight,  into  our  Houfe. 

Objc&ion  1“J,  Tbt  firft.  That  wt  affiant  to  -u-fekes  power  of  examining  of 
the  eleSians  and  returns  of  Knights  and  Burgeffis,  which  belonged  to  your 
Majtftf  s Chancery,  and  not  to  u. : For  that  ail  returns  of  Writs  were 
examinable  in  tbe  C.urts  wherein  they  are  returnable ; and  the  Parliament 
Writs  being  returnable  into  the  Chancery,  si.:  returns  of  them  mujl  needs 
I be  there  examined,  and  not  with  us. 
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Our  humble  anfwer  is,  Thai,  until  the  7th  year  of  King  Henry  IV. 
all  Parliament-Writs  were  returnable  into  the  Parliament ; asappeareih  by 
many  precedents  of  record  ready  to  be  ihewed,  and  confcquentiy  the  re- 
turns there  examinable : In  which  year  a Statute  was  made.  That  thence- 
forth every  Parliament- Writ,  containing  the  day  and  place  where  the 
Parliament  Avail  be  holder,  fhould  have  this  claufe,vic.  F.t  eleBionem  tuam 
tints  eomitatu  foSam  difiincte  fcf  aperte  fub  fifth  tui  (A  figillis  csrum  qui 
elections  Hit  interfuerint  nobis  in  Camtllar'tnm  nojiram  ad  diem  Si  ham  in  hr  mi 
(extent’  certifiers  sndslate. 

By  this,  although  the  form  of  the  Writ  be  fomewhxt  altered,  yet  the 
power  of  the  Parliament,  to  examine  and  determine  of  elections  remaineth; 
for  fo  the  Statute  hath  been  always  expounded  ever  fithcncc,  by  ufe  tc> 
this  day  : and  for  that  purpofe,  the  Cletie  of  the  Grown  hath  always  uf;-d 
to  attend  all  the  Parliament-time,  upon  the  Commons  Houfe,  with  the 
Writs  and  Returns  \ and  alfothe  Commons,  in  the  beginning  of  every 
Parliament,  have  ever  ufed  to  appoint  fpecia!  Committers,  ali  me  Parlia- 
ment-time, for  examining  conrrovcrfies  concerning  elections  and  returns 
of  Knights  and  Burgeffes  : during  which  time,  the  Writs  and  Indentures 
tcmain'with  tile  Clerk  of  the  Crown  ; and  after  the  Parliament  ended, 
and  not  before,  arc  delivered  to  the  Clerk  of  the- Pc  tty-hag  in  Chancery, 
to  be  kept  there ; which  is  warranted  by  reafon  and  precedents  : Rcafon, 
for  that  it  is  fit  that  the  returns  fhould  be  in  that  place  examined,  where 
the  appearance  and  fervice  of  the  writ  is  appointed.  The  appearance  and 
ferviu:  is  in  Parliament,  therefore  the  return  examinable  in  Parliament. 

precedents  : One  in  the  7.9th  year  of  the  reign  of  the  late  Queen  Eli- 
zabeth, where,  after  one  Writ  awarded  Into  Norfolk  for  choice  of  Knights, 
and  election  made  and  returned,  a fecond  was  before  the  Parliament-day 
awarded  by  the  Lord-Cbanccllor,  and  thereupon  another  election  and  re- 
turn made  ; and  the  Commons  being  attended  with  both  Writs  and  Re- 
turns by  the  Clerk  of  the  Crown,  examined  the  caufe,  allowed  the  firil, 
and  rejected  the  lecond.  So  Anno  23  Elizabeths  Rrgm.r,  a Burgefs  was 
returned  dead,  and  a new  chofen,  and  returned  by  a new  Writ : the 
parry  returned  dead  appeared  , the  Commons,  notwithfbnding  the  She- 
riff's return,  admitted  the  firft  chofen,  and  rejected  the  leconJ.  Alfo,  the 
faid  23d  year,  a Burgefs  chofen  for  Hull  was  returned  lunatick,  and  a 
new choien  upon  3 fecond  Writ:  the  firft  claimed  hit  place;  the  Com- 
mons examined  the  caufc,  and  finding  the  return  of  lunacy  to  be  true, 
they  refufed  him  ; but  if  it  had  been  falfe,  they  would  have  received  him 
Anno  43  Eiicabetha,  the  Sheriff  of  Rtalmdjhir*  retur  ned  himlclf  cleded  : 
the  Commons  finding  that  lie  was  not  eligible  by  Law,  lent  a Warrant 
to  the  Chancery  for  a new  Writ  to  choofe  a new.  Anna  43  Elsz.  alio  a 
Burgefs  was  chofen  for  two  Boroughs  ; the  Commons,  after  he  had  made 
election  which  he  would  ferve  for,  fenc  Warrant  to  the  Chancery  for  a 
Writ  to  choofe  a new  for  ihe  other  Borough  : Of  which  kind  of  prccc-  1 
dents  there  arc  many  other,  wherewith  we  fpnre  to  trouble  your  Majefty. 
All  which  together,  viz.  ufe,  teafon  and  precedents,  do  concur  to  prove 
the  Chancery  to  be  a place  appointed  to  receive  the  returns,  as  to  keep 
them  for  the  Parliament,  hut  not  to  judge  of  them  ; and  the  inconveni- 
ence might  be  great,  if  the  Chancery  might,  upon  fuggrftions  or  Sheriffs 
returns,  fend  Writs  for  new  cle£Uont,  and  thole  not  fubjeCt  to  exami- 
nation in  Parliament : for  fo,  when  fit  men  were  chofen  hy  the  Counties 
and  Boroughs,  the  Lord- Chancellor,  or  the  Sheriffs,  might  difplacc  them, 
and  fend  out  new  Writs,  until  fomc  were  chofen  to  their  liking ; a 
thing  dangerous  in  precedents  for  the  time  to  come,  howfoever  we  reft 
fccurely  from  it  at  this  prclcnt  by  the  now  Lord-Chancellor’s  integrity. 

Oiictlion  2**.  That  ter  dealt  in  the  cauft  with  to  < rntuh  precipitation,  net 
firmly  for  a Council  of  gravity,  and  without  rcfpeel  to  your  mojl  excellent 
Majefiy , out  Sovereign,  who  had  dirciltd  the  Writ  to  be  made ; and 
bring  hut  half  a body,  and  no  Curt  of  Record  alone,  refufed  conference 
with  the  Louis , the  other  half,  notluithfianding  they  prayed  it  of  us. 

Our  humble  anfwer  is,  to  the  precipitation.  That  we  entered  into  this 
caufe,  as  in  other  Parliaments  of  like  cafes  hath  been  accuftomcd,  calling 
to  us  the  Clerk  of  the  Crown,  and  viewing  both  the  Writs,  and  boih  re- 
turns ; which  in  cafes  of and  motions,  though  not  of  bills 

requiring  three  readings,  hath  been  Warrant  by  continual  ufage  amongft 
us:  and  thereupon,  well  finding  that  the  latter  Writ  was  awarded  and 
fealed  before  the  Chancery  was  ropoilelTcd  of  the  former,  which  the  Clerk 
of  the  Crown,  and  the  Sheriff  of  thcCounty,  did  both  teftify,  and  well  held 
to  be  a clear  fault  in  law,  proceeded  to  lenience  with  the  Icfsrefpcfi  of  the 
latter  election  For  our  lack  of  refpedt  to  your  Mujclly,  we  confefs,  with 
grief  of  our  hearts,  we  are  right  forry  it  Hull  be  lb  conceived  j protefting, 
that  it  was  no  way  made  known  unto  us  before  that  time,  thatyour  Majefty 
had  taken  to  vourfeli  any  fpccial  notice,  ordirciled  any  com  fe  in  that  caufc, 
other  than  tile  ordinary  awarding  Writs  by  your  Highncfs’s  officers  in 
that  behalf : but  if  we  had  known  as  much  as  fomc  will  have,  by  your 
Majefty’s  royal  mouth,  we  would  not,  without  your  Majefty's  privity, 
have  proceeded  in  that  manner.  And  further,  it  may  plcafe  your  Ma- 
jefty to  give  us  leave  to  inform  you.  That  In  the  examination  of  the 
caufe  of  the  Sheriff  avouched  unco  us.  That  Goodwin  agreed  to  yield  the 
fiift  place  of  the  two  Knights  to  Sir  John  Fartefut,  and  in  his  own  per- 
fon,  at  the  time  of  election,  with  extraordinary  earneftnefs  entreated  the 
Ucaprs  it  might  fo  be,  and  enuied  the  indentures  to  be  made  up  to  that 
purpofe  ; but  the  electors  utterly  refufed  to  fcal  them.  Concerning  our 
«fu£ng  conference  with  the  Lords,  there  was  none  delirtd  until  after  our 
Jen  tenet-  palled  ; and  then  we  thought,  That  in  a matter  private  to  our 
■ k » which,  by  rules  of  order,  might  not  be  by  us  revoked,  wc  might, 
Without  any  imputation,  refuie  to  confer.  Yet  underftanding  by  their 
Lordfhips,  That  your  Majefty  had  been  informed  againft  us,  we  made 
ft*lte  (as  in  all  duty  we  were  bound)  to  lay  open  to  your  Majefty,  our 
5°od  and  gracious  Sovereign,  the  whole  manner  of  our  proceeding  ; 
„ noc  doubting,  though  we  were  but  part  of  a body,  as  to  make  new 
«*  ifU"S*  }’ct  *°r  any  matter  of  privileges  of  our  Houfe,  we  arc  and  ever 
1(  have  been  3 Court  of  ourfclves,  of  fijfficierit  power  to  difeerfi  and  dr- 
„ tern'ine  without  their  Lordfhips,  as  their  Lordfhips  have  ufed  always 
to  do  for  theirs  without  us.” 

Objection  f*.  That  we  have,  by  our  fenteme  of  rce-iving  Goodwin, 
admitted.  That  Outlaws  may  be  makers  cf  laws  j which  is  contrary  t* 
all  laws. 

Von.  VII. 
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Our  humble  anfwer,  That  notwithflanding  the  precedents  which  we 
truly  delivered,  of  admitting  and  retaining  Outlaws  in  perfonal  actions 
in  the  Commons  Houfe,  and  none  remitted  for  that  caufc  ; yet  we  re- 
ceived fo  great  fatisfutHon  delivered  from  your  royal  Majefty's  own 
mouth,  with  fuch  excellent  ftrength  and  light  of  reafun,  more  than  be- 
fore, in  that  point,  we  heard  or  did  conceive,  as  we  forthwith  prepared 
an  act  to  pals  our  Houfe,  That  all  Outlaws  henceforth  fhall  ftaild  di fabled 
to  ferve  in  Parliament:  but  as  concerning  Goodwin’s  particular,  it  could 
not  appear  unto  us.  having  thoroughly  examined  ail  parts  of  the  pro- 
ceedings againft  him,  that  He  flood  an  Outlaw,  by  the  laws  of  England, 
a:  the  time  of  the  cledion  made  of  him  by  the  county  ; and  that  for  two 
caufes  : the  fiijl  is.  That  where  the  party  outlawed  ought  to  be  five  times 
proclaimed  to  appear  in  the  Sheriff's  County  Court ; and  then  not  ap- 
pr  aring,  ought  ro  be  adjudged  outlawed  by  the  judgment  of  theCoroners  of 
the  County  i there  appeateth  no  record  male  in  the  Hnjlingt  of  London 
that  Gooehum  was  five  times  proclaimed,  or  that  the  Coroners  gave  judg- 
ment of  outlawry  againft  him  : but  a Clerk,  lately  come  to  that  office, 
hath  now,  many  ycais  after  time,  and  fincc  this  election,  made  entries, 
interlined  with  a new  hand,  that  he  was  outlawed  : to  which  new  entries 
we  could  give  no  credit,  i r that  the  parties,  at  whofc  fuit  Goodwin  was 
fued,  have  teftihed  in  their  writings  of  rcleai’e,  That  they  never  pro- 
ceeded further  than  to  take  out  the  W rit  of  Exigent  for  an  outlawry  j and 
being  then  paid  their  money  defifted  there : by  which  wc  find.  That  Good- 
win vvas  not  five  times  proclaimed,  nor  adjudged  outlawed,  being  a thing 
ufual  in  London  to  fpare  that  proclamation  and  judgment,  if  the  party 
call  not  upon  it  ; and  no  record  being  made  for  many  years  together, 
that  either  of  them  was  done. 

The  fecond  caufe  was,  for  that  the  Writ  of  Exigent , by  which  the 
Sheriff  was  commanded  to  proclaim  him  five  times,  was  never  lawfully 
returned,  nor  certified  by  Ceriioran  ; without  which.  We  take  it.  That 
Goodwin  flood  not  di  fa  bled  as  an  Outlaw. 

To  this,  adding  the  two  general  pardons  by  Parliament,  which  had 
cleared  the  outlawry  in  troth  and  fubflance,  (if  any  wetej  and  that 
Goodwin  could  not  apply  the  pardons  by  Seirt  f . for  :h3t  no  tccord  nor 
return  was  extant  of  the  outlawry,  whereupon  he  might  ground  a Stire 
fa.  we  were  of  opinion,  and  1b  your  Majefty’s  molt  reverend  Judges 
would  have  been  if  they  had  known  thus  much.  That  Goodwin  flood  not 
dlfabled  by  outlawry  to  be  defied  or  ferve  in  Parliament : but  when  vve 
confulered  further.  That  the  courfe  taken  againft  Goodwin  for  drawing 
him  into  this  outlawry  of  purpofe  to  difablc  him  to  lerve  in  this  place, 
whereto  the  County  had  freely  defied  him,  vvas  unufual  ; We  could  not, 
with  the  reputation  of  our  places,  ferving  as  a Council  of  gravity,  in  al- 
lowance or  continuance  cf  that  courfe,  cenfurc  him  to  be  rejected  as  an 
Outlaw:  the  particulars  of  which  were  thefe,  viz. 

Two  Exigents  awarded, the  other  feven  years  pnft  to 

the  Hufiings  in  London-,  no  entry  made  of  five  proclamations  ; nor  of  any 
judgment  of  the  Coroners  j nor  any  return  of  the  Exigents  made  or  cn- 
dorfed  ; the  party  plaintiff  fatisfied  ; the  pretended  outlawries  being  but 
upon  a mean  procefs ; and  as  to  your  Majefty’s  duties  and  contempts  par- 
doned now  fincc  Goodwin  was  cleft cd  Knight,  the  Exigent  now  fought 
out  fincc  the  election  procured  to  be  returned  in  the  name  of  the  Sheriffs 
lhac  then  were,  and  arc  long  fincc  dead,  and  new  entry  made  of  the  five 
proclamations  and  Coroners  judgment ; and  now  a return  made  of  that 
old  Exigent,  which  could  be  of  no  ufe,  but  only  for  a purpofe  to  difable 
him  for  (hat  place.  Upon  all  which  we  could  do  no  lefc  in  true  difcrc- 
tion  than  certify  the  election  made  fiatndum  equum  Si  bouum. 

Objection  4-1.  That  we  proceeded  tc  examine  the  truth  of  the  fin'd  of  out- 
lawry, and  gave  tar  ftr.Uncc  upon  that ; whereas  We  ought  to  have  leers 
bound  by  the  Sheriff's  return  of  the  outlawry  from  farther  examining, 
whether  the  Part}  were  outlawed  or  not. 

Our  humble  anfwer  is,  That  the  precedents  cited  before,  in  our  an- 
fwer to  the  firft  objection,  do  prove  the  ufe  of  the  Commons  Houfe  to 
examine  v.rilctem  fail:  in  clef  (ions,  and  returns,  and  have  not  been  tied 
peremptorily  to  allow  the  rerurn ; as  if  a Knight  or  Burccfs  be  untruly 
returned  dead,  or  lunatick,  yet  when  he  appeareih  to  the  Houfe  to  be  liv- 
ing and  found,  they  have,  contrary  to  the  return,  received  him  into  the 
Houfe,  preferring  the  truth  munifeft  before  the  rctuin.  By  which  diferect 
proceeding  there  is  avoided  that  great  inconvenience  above-mentioned  of 
giving  liberty  to  Sheriffs,  by  untrue  returns  to  make  and  remove  whom 
they  fill  to  and  from  the  Parliament  fen  icc,  how  meet  foever  the  parties 
be  in  the  judgment  of  the  County  or  Borough  that  elected  them. 

Thus,  in  afl  humility,  we  have  prefenred  to  your  moll  excellent  Majefty 
the  grounds  arid  rcafons  of  our  late  aftion,  led  with  no  affections,  but 
guided  by  truth,  warranted  in  our  conferences,  imitating  precedents, 
maintaining  our  ancient  privileges,  honouring  your  excellent  Majefty  in 
all  our  fcrvices ; to  which  In  all  loyalty  and  devotion  we  bind  us  and 
ours  for  ever,  praying  daily  on  the  knees  of  our  hearts,  to  the  Ma- 
jefty of  the  Almighty,  that  your  Majefty  and  your  poilerity  may  in  all 
felicity  reign  over  us  and  otirs  to  the  end  of  the  world. 

Thefe  reafons  fo  fet  down  and  publifhed  to  the  Houfe,  Mr.  Secretary 
Herbert  was  fent  with  meflage  to  the  Lords, That  the  Houfe  had  rcfolvtd 
of  their  anfwer  to  his  Majefty,  (in  Sir  Francis  Goodwill’s  cafe)  and  had  fet 
it  down  in  wricircE,  and  that  it  fhould  be  fenc  to  tlieir  Lordfhips  before 
four  of  the  clock"  in  the  afternoon  j who  immediately  returned  their 
Lordfhips  anfwe r,  That  they  would  be  ready  at  that  time  in  the  Council- 
Chamber  at  IVbit shall,  with  thirty  of  the  Lords,  to  receive  what  then 
fhould  be  delivered.  Then  were  named  threefcore  to  attend  the  delivery 
of  the  fsld  realons  at  the  time  and  place  aforefaid. 

Eedem  die  pojl  mtridierri. 

THE  Houfe  entering  ferioufly  into  conful ration  what  courfe  was  to 
be  held  with  the  Lords  -,  as  alfo  falling  into  more  length  of  difpu- 
utn.n,  touching  the  bill  of  merchants,  than  were  expected,  fent  fome 
mcllcngcrs  to  the  Lords  to  cxcufe  their  long  taming,  viz. 

Sir  Fdward  Hobby.  Sir  Francis  Hafiingr. 

Sir  Ra.  IFilbrahnm.  Mr.  Alartyn. 

Sir  henry  Nevii. 

L This 


and  Sir  John  Fortefcue. 
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io.  The  Cafe  between  Sir  Francis  Goodwin,  &c. 


1 Jac.  I.  (76) 


S'R. 


This  afternoon  about  five  a-cloclc,  the  Committee  appointed  did  attend 
to  deli  vet  the  reafons  afcrefaid  at  the  Council-Chamber,  according  to  ap- 
pointment and  order  ol  both  Houles ; and  they  were  delivered  by  Sir  Francis 
Bacon,  one  of  the  Committee,  with  defirc.  That  their  Lotdfhips  would  be 
mediators  in  the  behalf  of  the  Houfe,  for  his  Majcfty’s  fatisfa^tion. 

Die  Mtrcurii,  vh-  40  die  Apri.it,  1604- 
L French  Betz*  having  the  day  before  delivered  to  the  Lords  in  the 
^ouncil-Chamber  of  JViitM \ l according  to  the  direction  of  the  Houle) 
thcreafons  in  writing,  penned  by  the  Committee,  touching  >-tr  f 'J'  iu  tsoiii- 
uin'scafe,  maketh  report  of  whatpaffed  at  the  time  of  the  find  delivery^ 
Firft, That  though  the  Committees  impioyed  were  a number  Ipcc.ally  ue- 
puted  and  felecbd  ; yet  that  the  Lords  admitted  all  Burgcffcs  without  dif- 
tirtciiou  ; that  they  offered  it  with  teftimony  of  their  own  fpecJ  and  carem 
the  hufmefs,  fo  as  they  faid  no  one  thine  had  precedency,  but  only  the  bill 
of  recognition  ; that  they  had  fitch  rtfpret  to  the  weight  of  it,  as  they  had 
not  committed  it  to  any  frailty  of  memory,  or  verbal  relation,  but  put  u 
into  writing  for  more  permanent  memory  of  their  duty  and  rtlpcct  to  nis 
Mai  eftv’s  grace  and  favour : that  in  conclufion  they  preyed  their  Urdjbtps, 
fills,  n.e'tbt,  bad  nearer  acufs,  'bey  xwnl  o- operate  with  them  for  the  king  i la- 
1 iifjflroe: ; and  fo  delivered  the  writing  to  the  hands  oi  the  Loro-Chancellor, 
who  receiving  it,  demanded,  whether  they  fliould  fend  it  to  the  King,  or 
firft  perufe  it?  To  which  was  anfwered,  That  fince  it  was  the : Kin“s 
pleafure  they  fliould  concur;  theydefired  their  Lotdfhips  would  firft  peruie. 
Tlie  Lord  Cecil  demanded,  whether  they  had  Warrant  to  amplify,  explain, 
or  debate  any  doubt  or  queftion  made  upon  the  reading  ? T o which  it  was 
laid , They  had  no  Warrant.  And  fo  the  writing  was  read,  and  no  more 
done  at  that  time- 

Di<  Jovi*t  Mr.  50  d:e  Apr  i Us,  16 £14. 

MR.  Speaker  by  a private  command  nv  nr  attended  the  King  this  morn- 
ing at  eight  a-clcck,  and  there  Raid  till  ten. 

Mr.  Speaker  rxcufeth  his  abfcnce,  by  rcafon  he  was  commanded  to  at- 
tend upon  his  Majefty.  And  bringetb  meffage  from  his  Majelty  to  this 
effect : That  the  King  had  received  11  purchmcnt  from  the  Houle.  Whether 
it  were  an  abfolute  refolution,  or  realon  to  give  him  fatisfaclion,  he  knew 
not : He  thought  it  was  rather  intended  fur  bis  fat  iafaSion.HisMajeily  pro- 
tected, by  that  love  he  hare  to  the  Houfe  as  his  loving  and  loyal  Subjects, 
and  by  the  faith  he  did  ever  owe  to  God,  he  had  as  great  a defire  to  main- 
tain their  privilege*,  as  ever  any  Prince  had,  or  as  ihcmfelve*.  He  had 
feen  and  coufidcrcd  of  the  manner  and  the  matter}  he  had  heard  his  Judges 
and  Council ; and  that  he  was  now  diftra&ed  in  judgment.  Therctore, 
for  his  further  farisfaction,  hedefired,  and  commanded,  as  an  aifoltete  King, 
that  there  might  be  a conference  between  the  Houfe  and  the  Judges  ; and 
that  for  that  purpofc  there  might  be  a fcleck  Committee  of  grave  and  learn- 
ed perfons  out  of  the  Iioufe  : That  bis  Council  might  be  prefcnt,  not  as 
Umpires  to  Jeter  mine,  bat  to  report  indifferently  on  both  Jules. 

Upon  this  unexpected  mciTage  there  grew  fame  amazement  and  filcnce. 
But  at  laft  one  flood  up  and  fitio  : the  Prince’s  command  is  like  a thunder- 
bolt } his  command  upon  our  Allegiance  like  the  roaring  of  a Lion.  T< 
his  command  there  is  no  contradicfion  5 but  how,  or  in  what  manner  wc 
fhould  now  proceed  to  perform  obedience,  that  will  be  the  queftion. 

Another  anfwered,  let  us  petition  to  his  Majefty,  that  he  will  be  pleafed 
to  be  ptefent,  to  hear,  moderate,  and  judge  the  cafe  himfclf.  Where- 
upon Mr.  Speaker  proceeded  to  this  queftion. 

S^uefl.  Whether  to  confer  with  the  Judges  in  the  prcfence  of  the  King 
andCouncil  ? 

Which  was  rcfolved  in  the  affirmative. 

And  a fcletft  Committee  prdently  named  for  the  conference,  viz. 

Gentlemen. 

Sir  George  Cores*) , Vice-Chamber- 
lain to  the  Queen. 

Sir  Francis  Hajlingt. 

Sir  Edward  Hobby. 

Sir  Robert  Wroth. 

Sir  Henry  Hen  HI. 

Sir  Joint  Servile. 

Sir  George  Moore. 

Mr.  Nathaniel  Bacon. 

Sir  Edweerd  Staffer  el. 

Sir  IVHUam  FlctW.oJ. 

Sir  Thomas  Chatham. 

Sir  Roger  Jjl.it. 

•Sir  Robert  Wingfield. 

Sir  Edue.  Msunlagut, 

Sir  Edtttyei  Semdis. 

Sir  Ribut  Cotton. 


Lawyers. 

Mr.  Serjeant  7 onfield. 

Mr.  Serjeant  Hubbard. 

Mr.  Serjeant  Leigh. 

Mr.  Serjeant  Shirley. 

Mr.  Serjeant  Dodridge. 

Sfr  Thomas  Hejketb. 

Sir  Francis  Bacon. 

Mr.  Recorder  of  Latum . 

Mr.  Teher ton. 

Mr.  Crewe. 

Mr.  Laairtnu  H tie. 

Mr-  Francis  Moore. 

Mr.  Richard  Marlin. 

Mr.  Winch:. 

Mr.  Dyed . 

Mr.  Fuller. 

Sir  Roger  if'ilhroham. 

Mr.  Francis  ’late. 

Mr.  Dodlor  James. 

Sir  Darnel  Dunn. 

Sir  John  Bonnet. 

Thefc  Committees  were  fe  leered  and  appointed  to  confer  with  the  J udges 
of  the  Law,  touching  the  reafons  of  proceeding  in  Sir  Francis  Goodwin's 
cafe,  fet  down  in  writing,  and  delivered  to  his  Majefty  in  the  prcfence  of 
the  Lords  cf  his  Majcfty’s  Council,  according  to  his  Highnefs’s  pleafurc, 
fignilied  by  Mr.  Speaker  this  day  to  the  Houle. 

Itwas  further  rcfolved  and  ordered  by  the  Houle,  (upon  tlicmntion  to  that 
end  tv  Mr.  La  we  nee  Hide's  chat  theafotelaid  Committee  fhould  infift  upon 
the  fortifications,  and  explaining  of  die  reafons  and  anfwers  delivered  unto 
his  Majefty  -,  and  not  proceed  to  any  other  argument  01  anfwer,  what  oc- 
cafion  Jbever  moved  in  the  time  of  that  debate. 

Die  Mcreurii,  viz.,  it®  die  Aprilit,  1604. 

Upon  Adjournment. 

ClR  Francis  Bee  n wn  expected,  and  called  to  make  a report  of  the  late 
^ conference  with  the  Judges  in  the  prefence  of  bis  Majefty  and  the  Lords 
of  the  Council : but  ho  made  excule,  laying,  he  was  not  warranted  to  make 
any  report ; and  tantam  per  miff  m quantum  commiffum  : ncvcrthelcfs,  upon  a 
queftion,  he  was  over-ruled  to  make  a report;  and  amotion  thereupon  made. 


That  the  Committees  might  firft  aficmblc  in  the  Court  of  Wards,  and 
confer  among  themfelves,  and  then  the  report  to  be  made. 

Sir  Francis  Bacon,  after  the  meeting  of  the  Committees  in  the  Court  of 
Wards,  reporteth  what  had  palled  in  conference  in  the  prefence  of  his 
Majefty  ana  his  Council. 

TPH  E King  (aid.  He  would  be  Prefidcnt  himfclf.  This  attendance  re- 
* newed  the  remembrance  of  the  laft,  when  we  departed  with  fuch  admi- 
ration. It  was  the  voice  of  God  in  man:  the  good  Spirit  of  God  in  the 
mouth  of  man.  I do  not  fay,  the  voice  of  God,  and  not  of  man.  I am  not 
one  of  Herod's  flatterers.  A curfefell  upon  him  that  laid  it : a curfeou  him 
that  fuffered  it.  Wc  might  fay  as  was  faid  to  Solemn:,  Wc  are  glad,  O 
King  ! that  we  give  account  to  you,  becaufe  you  difeem  what  is  fpoken. 
We  let  pafs  no  moment  of  time,  until  we  had  rcfolved  and  fet  down 
anfwei  in  writing,  which  we  now  had  ready. 

That  fithence  we  received  a meflage  from  his’Majefty  byMr.  Speaker,  of 
two  parts:  t.  The  one  Paternal,  a.  The  other  Royal.  1.  That  we  were 
as  dear  unto  him  as  the  lafety  of  his  perfon,  or  the  preservation  of  his  poftc- 
rity.  2.  Royal,  that  wc  fliould  confer  with  his  Judges,  and  that  in  the  pre- 
fence ofhimfelfand  his  Council.  That  we  did  more  now  to  King  James 
than  ever  was  doneiincc  thcConqueft,  in  giving  account  of  our  Judge- 
ments.” That  we  had  no  intent,  in  all  our  proceedings,  to  encounter 
his  Majefty,  or  to  impeach  his  Honour  or  Prerogative. 

This  was  fpoken  by  way  of  preamble  by  him  you  employed. 

How  to  report  his  Majefty ’s  Speeches;  he  knew  the  eloquence  of  a King 
was  inimitable. 

he  King  addrefled  himfelf  to  him  as  deputed  by  the  Houfe,  and  faid. 
He  would  make  three  parts  of  what  he  had  to  fay.  I"he  caufe  of  the  meet- 
ig  was  to  draw  to  an  end  the  difference  in  Sir  Francis  Goodwin’s  cafe. 

If  they  required  his  abfcnce,  he  was  ready ; becaufe  he  feared  he 
might  be  thought  iutcrcllcd,  and  lo  breed  an  inequality  on  their  part. 

He  faid.  That  he  would  not  hold  his  Prerogative  or  Honour,  or  receive 
any  thing  of  any  or  all  his  fubje&s.  This  was  his  Magnanimity. 

That  he  would  confirm  and  ratify  all  juft  Privileges.  This  his  Bounty 
and  Amity.  As  a King,  Royally  ; As  King  James , fwectly  and  kindly 
out  of  his  good-nature. 

One  point  was.  Whether  we  were  a Court  of  Record,  and  had  power  to 
judge  of  Returns.  As  our  Court  had  power,  fo  had  the  Chancery  ; and 
that  the  Court  that  firft  had  palled  their  Judgment  fliould  not  be  controlled. 
Upon  afurmifc,and  upon  the  Sheriff’s  Return,  there  grew  a difference. 
That  there  are  two  powers,  t . Permanent : The  other,  Tranfitory. 
That  the  Chancery  was  u ccnfitienciary  Court  to  the  nji  of  the  Parliament  during 
the  time. 

Whatfoeverthe  Sheriff  inferts  beyond  theauthority  of  his  mandate,  a nu- 
gation.  The  Parliaments  of  England  not  to  be  bound  by  a Sheriff’s  Return. 

That  our  Privileges  were  not  in  queftion.  That  it  was  private  jcaloultes 
without  any  kernel  or  fubftance.  “ He  granted  it  was  a Court  of  Record, 
“and  a Judge  of  Returns.”  He  moved,  Thar  neither  Sit  John  Fortefcue, 
nor  Sir  Francis  Goodwin  might  have  place ; Sir  John  lofing  place,  hisMa- 
jeftydid  meet  us  half-way.  That  when  there  did  arife  a fchifin  in  the 
Church  between  a Pope  and  an  Antipope,  there  could  be  no  end  of  the 
difference  until  they  were  both  put  down. 

Upon  this  PvCport,  a motion  was  made.  That  it  might  be  done  by  way 
of  warrant ; and  therein  to  be  inferted.  That  it  was  done  at  the  requeft  of 
the  King:  and  was  further  faid,  (as  anciently  it  hath  been  faid)  That  we 
lofe  more  at  a Parliament  than  we  gain  at  a Battle.  That  the  authority  of 
the  Committee  was  only  to  fortify  what  was  agreed  on  by  the  Houfe"  for 
anfwer,  and  that  they  had  no  authority  to  confent. 

It  was  further  moved  by  ’.mother.  That  we  fliould  proceed  to  take  away 
our  diffention,  and  to  preferve  our  liberties ; and  faid,  that  in  this  wc  had 
exceeded  our  comrr.iflion  ; and  that  we  had  drawn  upon  us  a note  of  in- 
conftancy  and  levity. 

But  the  acclamation  of  the  Houfe,  was.  That  it  was  teftimony  of  our 
duty,  and  no  levity. 

So  as  the  queftion  was  prefcntly  made, 

Que/I.  Whether  Sir  John  Forte jett e and  Sir  Francis  Goodwin  (hall  borh  be 
fccludtd,  and  a warrant  for  a new  writ  directed  ? And  upon  the  queftion 
rcfolved.  That  a writ  fliould  iffuc  for  a new  choice,  and  a warrant  direfled 
accordingly. 

A motion  made.  That  thanks  fliould  be  prefented  byMr.  Speaker  to  his 
Majefty,  for  his  prefence  and  dircdlion  in  this  matter  and  thereupon 
1 Ordered,  That  his  Majefty’s  pleafure  fliould  be  known,  by  Sir  Roger 
Ajlsti  for  their  attendance  accordingly. 

Becaufe  it  hath  been  conceived  by  fome,  that  Sir  Francis  Goodwin  being 
the  Member  fpccially  intcrefted,  it  were  fit  he  fliould  give  teftimony  of  his 
liking  and  obedience  in  this  courfe  : being  dealt  withal  to  that  end,  he 
writ  his  letter  to  Mr.  Speaker ; which,  before  this  queftion  made,  for 
better  fatisfacHon  of  the  Houfe,  was  read  in  thefc  words. 


“ SIR, 

“ J Am  heartily  fbrry  to  have  been  the  leaftoccafion  either  of  queftion  be- 
“ tween  his  Majefty  and  that- honourable  Houfe,  or  of  interruption  to 
“ thofe  worthy  and  weighty  caufes,  which  by  this  time,  in  all  likelihood, 
“ had  been  in  very  good  furtherance  : wherefore,  underflanding  very  cre- 
“ dibly,  that  it  picafed  his  Majefty,  when  the  Committees  laft  attended 
“ him, to  take  courfewith  them  for  a tliirdwritand  election  for  theKnight- 
“ ihip  of  the  County  of  Budingbam  : I am  fo  far  from  giving  any  impedi- 
*•  ment  thereunto,  that  contrariwife,  1 humbly  define  his  Majefty ’s  direc- 
“ tion  in  that  behalf  to  be  accomplilhed  and  performed.  So  praying  you, 
“ according  to  fuch  opportunity  as  will  beminiftred,  to  give  furtherance 
“ thereunto,  1 take  my  leave,  and  reft 

Weftm.  this  tub  cf  Tours,  mofl  affured 

April,  1604.  J - 

Directed,  To  the  Right  H'arjbipfttl  Sir  Edward  to  be  commanded, 

Phelips,  Knhbt,  Speaker  of  the  Honourable  pRA  GoODWIN.” 

Loan  of  Paruamntt. 

Die  Jovis , viz.  12°  tlie  Aprilis. 

A Motion  made.  That  Mr.  Speaker,  in  behalf  of  the  Houfe,  Ihould  pray 
accefs  to  his  Majefty,  and  prefent  their  humble  thanks  for  his  gra- 
cious 
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citHis  prefence  and  direction,  upon  the  hearing  of  Sir  Francis  Godwin's 
caufe  f which  was  affented  unto  ; and  Sir  Roger  Afton , 2 fervant  of  his  Ma- 
ally’s  Bed-chamber,  and  one  of  the  Members  of  the  Houfe,  was  prefently 
apooiiited  to  know  his  Maiefty’s  pleafure;  which  he  did  accordingly;  and 
^turned.  That  his  Majefty  was  willing  to  give  them  accefs  in  the  gallery 
a(  Whitehall,  at  twoa-clock  in  the  afternoon,  the  fame  day.  Thereupon  a 
Committee  was  named  to  attend  Mr.  Speaker  to  the  King,  with  a general 
warrant  to  all  others  that  fhould  be  pleated  to  accompany  them. 

The  Committee  efpecially  named  were; 

All  the  Privy-Coucil  of  the  Houle. 


Sir  George  Corrw , Vice  Chamber- 
lain to  the  Queen. 

The  Lord  Iiuekburft. 

Sir  John  Htigham. 

Sir  Robert  Oxenbridge. 

Sir  Williewo  FLetwocd. 

Sir  Edwyn  Saudis. 

Sir  John  Ho  His. 

Mr  . John  Sheffield. 

Sir  Francis  Hajhngs._ 

Sir  George  Moore. 

Sir  Robert  Wingfield. 

Sir  William  KJIegrew. 

Sir  Francis  Pcpharn. 

Mr.  Francis  Clifford. 

Sir  Join  Saviic. 

Sir  Richard  V trney 
Mr.  Toby  Matthew. 

Sir  Thomas  Rsdgway. 

Sir  'Jonathan  7 relawvey. 

Die  Veneris , vix.  iff  dtt  AprUss,  1604- 

MR.  Speaker  returncth  to  the  Houfe  the  EficQ  of  his  mefftge  of 
thanks,  delivered  the  laft  day  in  the  name  of  the  Houfe  to  his 
y ; as  alfo  of  his  Majefty 's  anfwer,  viz. 


Sir  John  Scott. 

Mr.  Edward  Seymour: 

Sir  Thomas  Holer  oft. 

Sir  Henry  Nevill. 

Sir  Thomas  kValJingbeutu 
Sir  Thomas  Benfon- 
Sir  Francis  Barrington. 

Sir  Robert  Happier. 

Sir  Valentine  Knight  ley. 

Sir  George  Carttu , 

Mailer  of  the  Chancery. 
Sir  Jerome  Bexors. 

Sir  John  Thynnt. 

Sir  John  Levefon. 

Sir  William  Burlacy. 

Sir  Roger  Afton. 

Sir  Robert  Moore. 

Mr.  Dudley  Carieteh . 

Sir  William  Wray. 

Sir  George  St.  Poll. 


was  our  notunderftanding  that  he  bad  intermeddled  before  we  had  decided  ; 
thac  he  thought  alfo  we  had  no  wilful  purpofe  to  derogate  any  thing  from 
him,  for  our  anfwer  was  a grave,  dutiful,  and  obedient  anfwer. 

But  as  the  devil  had  unhappily  call  this  quellion  between  them,  fo  he 
faw  God  had  turned  it  to  two  good  ends  and  purpofes. 

1.  One,  That  he  knew,  and  had  approved  our  loyalty. 

2.  Another ; That  he  had  fo  good  an  occafion  to  make  teftimony  of  his 
bounty  and  grace. 

That  as  we  came  to  give  him  thanks,  fo  did  he  redouble  his  thanks  to  us. 
That  he  had  rather  be  a King  of  his  Subjc&s,  than  to  be  a king  of 
many  kingdoms. 

The  fecond  part  of  his  fpeech  directed  to  the  Lords  and  Ds. 

That  this  Parliament  was  not  like  to  be  long  ; that  wc  would  treat  of 
luch  matters  ai  moft  concerned  the  Commonweal  dr ; and  the  lad,  of  any 
thing  that  concerned  himfelf. 

Three  main  bufinefles  in  our  hands. 

1.  The  Union. 

2.  Sundry  Publick  and  Commonwealth- Bills. 

J.  Matter  of  Religion,  and  reformation  of  Ecclefiaflical  Difcipline. 
or  the  Union,  that  it  might  be  now  prepared,  and  profecuted  the  next 
Sefiton. 

That  Union,  which  with  the  lofs  of  much  blood  could  never  be  brought 
to  pafs,  as  now  it  is.  That  the  better  to  bring  it  to  pafs,  we  (hould  be 
in  affections  united. 

That  we  Ihould  firft  with  all  care  proceed  in  fuch  laws  as  concern  tho 
general  good. 

That  all  Herefies  and  Schifms  might  be  rooted  out,  and  care  taken  to 
plant  and  fettle  God's  true  Religion  and  Difcipline  in  the  Church. 

That  this  wife  above  all  things  was  at  his  death  to  leave, 
l.  One  Worlhip  to  God. 

One  Kingdom  entirely  governed. 

One  Uniformity  in  Laws. 

Laftly,  That  his  bccafions  were  infinite,  and  much  beyond  tbofeof  his 
Predeceflbrs ; and  therefore  that  in  this  firft  Parliament  wc  would  not 
1 take  from  him  that  which  we  had  yielded  to  others. 

That  in  his  affcdlions  he  was  noways  inferior  to  others,  nor  in  his  de- 
fire to  cafe  us. 


That  he  related  to  this  Houfe  the  humble  and  dutiful  acceptation  of 
what  his  Majefty  had  done,  together  with  the  humble  thanks  of  the  Houfe 
far  his  zealous  and  paternal  delivery  of  his  Grace  unto  us,  by  his  own 
mouth  : what  wonder  they  conceived  in  his  Judgment,  what  Joy  in  his 
Grace,  what  comfort  they  had  in  his  Juftice,  what  approbation  they  made 
of  his  prudence,  and  what  obedience  they  yielded  to  his  Power  and  Pleafure. 

That  his  dire&on  gave  all  men  fatisfaGion.  That  they  Were  deter- 
mined to  purfue  the  courfc  he  had  prescribed.  That  now  they  were  be- 
come fuitors,  he  would  be  pleated  to  receive  a reprefen tation  of  the  hum- 
ble thanks  and  fcrvicc  of  the  Houfe. 

His  Majcfly  anfwercd.  That  upon  this  fecond  accefs,  he  was  forced  to 
reiterate  ivhat  he  had  laid  before.  T hat  this  quellion  was  unhappily  call 
upon  him,  for  he  carried  as  great  a tifpeSk  to  our  privileges  as  ever  any 
Prince  did  ; he  was  no  ground-fearcher ; he  was  of  the  mind  that  our  pri- 
vileges were  his  llrength  : that  he  thought  the  ground  of  our  proceeding 


The  Warrant  for  a flew  Election  of  a Knight  for  Bucks,  read  and 
allowed  in  this  form  : 

Whereas  the  Right  Honourable  Sir  John  Fortcfcue  Knight,  Chancellor  of 
bis  Majefty's  Dutchy  of  Lancallcr,  and  Sir  Francis  Goodwin  Knight,  have 
been  fever  ally  tleClta  and  returned  Knights  of  the  Shirt  for  the  County  y Bucks, 
to  ferve  in  thi , prefent  Parliament : upon  deliberate  confutation,  and  fa*  fame 
fptcial  eaufes  moving  the  Commons  Houfe  of  Parliament , It  is  this  Day  Or- 
dered and  Required  by  the  Jaid  Houfe,  That  a Writ  be  forthwith  awarded  for 
a new  Election  of  another  Knight  fr  the  feud  Shire:  And  this  Jkall  be  y'fi.r 
Warrant. 

JiirtcirJ,  To  my  very  loving  Friend. 

Sir  George  Capp'm  Knight.  Clerk  of 
{he  Crown  in  his  Majefty’s  High 
[ Court  of  Chancery. 


XI.  The  Procefs  and  Trial  of  Robert  Logan,  of  Reflalri for  High -’Treafon , in  .confpiririg  with 
John  Earl  of  Gowrie , to  muider  King  James  I.  June  1609.  7 Jac  1. 


IN  the  year  1608,  the  Earl  of  Dunbar,  walking  in  his  own  Garden,  and 
c.mverftng  with  a country  Gentleman,  who  lived  near  the  place, 
falling  accidentally  to  difeourfe  on  the  matter  of  Gowrie' s forfeiture  ; 
this  Gentleman  told  the  Earl,  that  he  being  lately  in  company  with  one 
Sprat,  a Notary,  who  lived  in  Eyemouth,  who  was  ordinarily  employ’d 
in  theLaird  of  Reftabig's  fcrvice  as  a Notary  and  Truftce,  and  who  was 
long  acquainted  with  this  Gentleman  who  was  fpcaking  to  the  Earl ; told 
the  bar],  thar  this  Sprat!  had  told  him  things  concerning  thatTreafon 
which  he  had  never  heard  before  ; but  that  he  had  never  told  it,  fo  long 
u thofc  concern'd  were  alive.  The  Earl  was  curious  to  have  the  infor- 
mation, which  the  Gentleman  told  him,  and  was  in  Ihort : 

That  umquhil  Robert  Logan  of  Reftalrig,  then  dead,  was  a Co-partner 
and  Contriver  with  the  Earl  of  Gowrie,  and  his  brother  Mr.  Alexander,  in 
all  that  affair;  and  that  Sprctt  had  feveral  letters,  yet  lying  by  him,  which 
he  had  found  amonoft  Reftalrig' s papers,  and  Come  paper;  belonging  to 
one,  commonly  call'd  Laird  Hour,  the  greateft  confident  of  any  man  that 
Re/leiltir  had,  and  who  was  alfo  intimate  with  Sfrost  the  Notary. 

Whereupon  the  Earl  of  Dunbar  acquainted  the  Kino's  Advocate,  and 
Sprat!  was  feized  and  carried  into  Edinburgh  ; who,  before  feveral  Lords 
cf  the  Council,  did,  with  great  remorfe  of  con fciencc,  acknowledge, 

That  he  knew  perfectly  that  Robert  Logan,  late  of  Reftalrig , was  pri- 
v V ki,  and  upon  the  fore  knowledge  of  Gowrie' s trcafouablc  confpiracy : 
and  for  the  greater  affurancc  of  his  knowledge,  deponeth.  That  he  kneiv, 
kut  there  were  divers  letters  interchanged  betwixt  them,  anenc  the  treu- 
fonable  purpofes  aforeiaid,  in  the  beginning  of  the  month  of  July  1600; 
which  Letters,  James  Hour,  called  Laird  Bcur,  fervitour  to  Reftalrig  (who 
w*s  employ’d  mediator  betwixt  them,  and  privy  to  all  that  errand)  had 
ln  keeping  \ and  Ihcwed  the  fame  to  Sprett,  in  the  place  of  FafteaftU. 

And  deponed.  That  he  did  abftraS  ( i.  e.  ileal)  quietly  from  James  Bcur, 
I principal  letter  written  by  Reftalrig  to  the  Ear!  of  Gowrie,  which  Bsur 
brought  back  from  the  Earl  of  Gowrie  (as  was  the  cullom  amongtt 
I ™ at  that  time);  and  that  when  James  Bour  employed  him  (Sprott  ] ro 
Ook  okt'r  his  papers  ; that  he  did  keep  the  fame,  and  that  it  was  yet  in  his 
~T''ng,  ana  was  in  his  chefl,  among  hit  writings,  where  he  left  it  when 
was  taken  ; (and  accordingly,  the  letter  was  found  there  by  the  Shcriff- 
,ePute,  who  was  ordered  by  Sir  William  Hart,  Lard-Juftjcc  cf  Scotland, 


to  feize  the  faid  chefl,  and  fearch  for  this  letter,  which  was  found,  and 
delivered  to  the  King's  Advocate). 

Whereupon,  the  King’s  Advocate  produced  the  Commons  of  Treafon, 
which  was  railed  by  warrant  under  the  Seals,  on  the  5th  of  Februar; , 1 6cg ; 
agair.it  all  the  defenders  and  others  concerned,  to  compear  before  our  fo- 
vereign  Lord,  or  his  Commiflioner,  and  the  Eftates  of  Parliament,  and 
Juftice-Gencral,  on  the  12th  day  of  April,  16' 9,  to  anfwer,  (Ac.  And 
likewife  produced  the  verifications  of  the  executions,  which  were  fworn 
to,  by  the  HeralJs,  Mcffcngers  and  Witncfles,  in  plain  Parliament : ;Rl 
which  are  contained  at  length  in  the  Records  of  Parliament ; as  are  alfo 
the  letters  of  relaxation  and  executions  thereupon;  relaxing  Robert  Logan, 
eltleft  fon  to  umquhil  Robert  Logan  the  accufed,  from  the  horn,  and  all 
perils  thereby  ; which  relaxations  were  regiftrated  in  publick  Records  be- 
fore the  day  of  cotrtpearance  ; and  then  the  Lord  Advocate  produced  for 
verifying  of  the  dittay  and  crimes,  the  principal  letters,  and  did  put  them 
in  the  Clerk- Regiftcr's  hands  (where  they  lie  among  the  publick  Records) ; 
as  likewife  the  depofitions  of  the  witnrftcs,  taken  by  the  Lords  of  the  Ar- 
ticles, in  common  form. 

All  which  being  produced  in  prefence  of  his  Majefty’s  Commiflioner, 
and  the  Eftates  of  Parliament,  upon  the  day  of  1609,  the 

defenders  cited,  and  not  compearing ; the  Advocate  Hefired  the  Eftates  de- 
claration on  the  relevancy  : the  true extrafts  whereof  areas  follow:  . 

SI  R Thomas  Hamilton  of  Binnie , Knight,  Advocate  to  our  Sovereign, 
Lord,  in  his  Highnefs’s  name,  for  proving  of  the  points  of  the  laid  fum- 
incms,  anJ  icafoH  and  cauft  of  Treafon  and  Lefe  Majefty  contained  there- 
in, repeated  divers  miflivr  bills, all  written  and  fubferibed  by  the  faid  utnqu- 
hil  Laird  of  Reftalrig.  All  the  depofitions  of  the  wirnefles,  examined  before 
the  Lords  of  Articles  before ; and  before  the  Lords  of  fecret  Council,  George 
Sprett's  depofitions,  and  conviction  and  execution  to  the  death,  for  the  fame 
caufc  of  Treafon  as  Gowrie : together  with  divers  writs  3nd  other  probati- 
ons, which  were  prefently  produced,  before  the  faid  Eftates,  by  the  faid 
Lord-Advocate,  in  our  fovereign  Lord's  Name,  for  proving  of  the  forefaid 
fummuns  of  Treafon,  and  the  reafon  and  caufeof  Lefe  Majefty  contained 
therein  : of  the  which  mifiive  bills  and  depofitions  produced  by  the  faid  Ad- 
vocate in  our  fovereign  Lord's  name,  for  proving  the  faid  fummons  of 

Treafon, 
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People.  And  going  up  the  ladder,  he  defired  liberty  t«r  ling  the  fixth  ftrihed  with  the  laid  Geerze  Spr-tt's  nwn  hand  ; in  the  prefence  of  the 
Pfitim , and  te*].i-licJ  the  people  to  accnpany  hint  in  finoing  thereof;  Kail  of  Dunbar,  the  E ir!  of  Lothian,  the  ILfhop  of  Rojj,  the  Lord  Sedan, 
which  being -riiued,  and  In:  I'emg  at  the  ladder-head,  the  fame  was  t.ine  tbit  Lord  Hol—rosd-hutfe,  the  Lord  JJIantyre,  Sir  IPiUiam  Hart,  his 
up  and  fun  J bvhin.jelf,  with  a very  loud  and  mighty  volt  e,  and  was  affilteJ  Mujerfy'*  Juft  ice,  Mr.  Hull,  Mr.  Patrick  Gallrway,  Mr . P.i,r 
With  above  the  number  of  five  hundred  perfons,  who  with  tears  accam-  Hetvari,  Minifters  of  the  Kirks  of  E/linhrrgb. 
p .-.tried  him  ih  fingutg  of  rltat  fotig.  After  the  ending  thereof,  he  repeat-  Subfcribed  with  all  their  hands. 

e.J  and  ratified  hiv  former  depoGtion.  And,  with  that,  recommending  his  And  alfo  thcclevrnth  day  of  the  forefoid  month  anti  year,  the  f.iid  George 
loui  to  Gi>J.  he  Was  thrown  over,  and  fo  ended  his  moral  life.  In  wit-  Sprott  being  examined  ill  the prtifcnee  of  « number  o|  the  Council  and 
tuds  whereof,  wc  Uudcr-fuWctibcrs,  who,  leu  the  molt  part,  were  all  of  Mini  Her*  afore laid  ; and  :t  being  declared  to  him.  That  the  time  of  his 
ir»  upon  the  IcuRblil  with  him,  and  remained  with  him  unto  the  time  of  his  death  now  very  near  approached",  and  that  tiiciefore  they  defired  nun  to 
death  ; and  other*  tf  us  u»  fu  t.  myrnkn:  place,  near  to  the  fcaftold,  that  clear  his  confidence  with  an  upright  declaration  of  the  "truth  and  that 

w«  - ,d  li  ir  all  tli  11  w.is  l polccii  lty  him,  hare  fubfcribed  thir  p reft  i its  with  he  would  nut  abufe  the  holy  luuw  of  God,  to  nuke  him,  as  it  were,  a wit- 

oar  hard'.  ic-.  fidfribitur,  Gfafgow,  B.  Galloway , M.  B.  Breebin,  Bal-  net's  :o  untruths:  And  fpecially  luring  dt-fired,  that  he  W'.uld  not  takeup- 
• <r  «...  Lt,  1!  ...  * fi!>*  Prtfton,  77.  :.r>  n Regta,  Pt  tr  Sharp,  on  him  the  innocent  blood  m any  perfon  dead  cr  quick,  by  making  or 

Air*  Palin  a G.tllownji  Jt&n  fJ.uL,  iVultcr  BnL/tnquhal,  Sir.  Htwr.t , .Mr.  forging  Ires  and  untruths  agaullt  tjieui : 

George  , < Churl,  i Lunj'.ien,  R chard  Tibie  ifaiilic  of  Edinburgh,  lit  i-  “Dtp  meth,  Thar  lie  .rtnawledgeth  hi*  grievous  offences  toGod,  (who 

liar  Sftir  JLrilli*,  junta  Ain fiy  Bailiic  of  Edinburgh,  «c.  “ hath  made  him  a rcafonable  creature.)  in  abuling  his  holy  name  with 

WJi.it  is  1 rv'.'<l  in  this  bpccch  being  conioniUH  to  his  depofition  tnade  “ many  untruths,  fen  the  beginning  of  this  pfocefs:  bur  now  being  refol- 

bt.-Mt  the  Privy-Council,  as  al.o  before  the  inqucll  j here  is  added  the  “ ved  to  die,  and  attending  the  hour  and  time  when  itfhall  ple.ifc  God  to 

lit  ion,  as  .emitted  by  him.  44  call  him,  lie  deponeth  with  many  attrfhtions,  and  as  he  wilheth  to  be 

Tins  S/o-.-./,  after  divers  examinations,  being  moved  with  remotfc  of  “ participant  of  the  kin.;  Jam  of  "Heaven,  where  lie  maybe  countable 
ton  far  nee,  for  the  long  concealing  of  the  foreknowledge  of  this  treafon-  “ and  anlwcrablc  upon  the  filtration  s :id  condemnation  of  hi:i  foul,  for 

able  tonipluey  ; confcfkth,  ueebteth,  and  ilcponeth,  with  the  pcnl  of  “ all  his  doings  and  fpeechn  in  this  earth,  that  all,  that  he  hath  deponed 

his  own  life,  “ len  the  fifth  day  of  JtAy  laft,  in  all  his  fcvcrii!  deprifitjons,  were  true 

“ T ’ll  AT  he  knew  pcriVcdly,  that  Robert  Ltgan  •,  late  of  Rrjhh-g,  “ in  every  point  and  trireumftaocc  of  the  fame;  and  Chat  there  is  no 

“ was  privy,  md  upon  the  foreknowledge  of  Gevtrie's  t rcafonable  “ untrurn  in  any  point  thereof.” 

•*  eunfpiracy.  And  f.u  the  greater  afl'iiruncc  of  his  knowledge,  deponeth,  And  having  dilucd  Mr.  Patrick  Gallnvuy  to  make  a prayer,  whereby 
that  he  knew  that  there  were  divers  letters  interchanged  betwixt  them,  be  might  'be  cimiloitcd  now  iu  his  trouble  ; which  was  done: 

“ anent  U>c  trcafotublc  purpuL*  aforcfaid,  m the  beginning  of  the  month  ‘‘  1 he  laid  Di-poner,  with  many  tears  after  the  prayer,  affirmed  this 
“ of  Jul„  1 6~0.  Which  letters.  Jama  Bour,  called  Laird  Bsur,  fr/vitur  “ ll,s  Depofttiort  to  b>- :ru.-  and  for  the  confirmation  thereof,  decided, 

“ to  Ref  frig  (who  was  employed  med  ator  betwixt  them,  and  privy  to  “ Jf,3t  1r-  would  feal  the  fame  with  his  blood.” 

“ a.l  mat  errand ) had  in  keping,  and  fhewed  die  fame  to  Sprott  in  the  I had  alrouft  forgotten  that,  which  inthisadion  cf  his  death  was  llrange, 

“ place  of  FujLaJlLP  *'»  a manner  marvellous,  l or  being  urged  by  the  Miuifiers  anJ  other 

And  producing  the  Earl  of  Gsiurits  letter  to  Rejhtlrig ; of  goml  ltank  upon  the  fcaftpfd,  that  now  at  hi-  end'  he  fljould  declare 

“ VVrjich  letter,  written  every  word  with  RjJlalrig's  own  hand,  was  nothing  hut  the  truth  (to  i - ung  the^pratter  fot  which  lie  fullered)  on  the 

fubfenbed  by  hun  after  bis  ucculiotned  manner,  RtsrALRit; ; and  was  PJjffl  ul  hi'  own  falvation  and  comlernnatiun  of  his  foul  i he  for  the  greater 

“ fent  to  the  Lari  of  Gtwrie  by  the  laid  James  Hour.  After  whole  return,  afiurance  of  that  his  corilbot  aud  xruc  Dcpofitiou,  promifed  (by  the  af- 

“ within  five  days,  with  a new  letter  from  Gowrie,  he  (laid  all  nigh:  wish  nuance  of  God)  to  give  them  an  open  and  evident  token  before  the 
n Rejlalrig  in  Gun's  Green  [a  houfe  of  Rrfalrig\]  : and  Rtfalrig  rod--  to  yielding  ot  his  fpirtt.  Which  h ■ r.eccmptiflied  thereafter  : for  before  his 
Lothian,  the  morn  thereafter,  where  lie  ftaid  hve  or  fix  days.  Then  laft  hreaxh,  when  lie  had  hung  a pieuy  fy:\ce  ; helil;  up  hts  hands  a good 
“ after  liis  returning  pafs'd  to  Fa/lcaJUe , where  he  remained  a ccitain  height,  and  clapped  them  tugether  ainud  three  feveral  times,  to  the  great 
fhort  fpace.  ’ wonder  and  admiration  of  ail  the  beholders.  And  very  foon  thereafter 

“ And  further  drpodeth,  that  he  faw'and  heard  Rtfalrig  read  the  ja/l  he  yielded  his  fpirit. 

‘c  letter,  which  Bout  brought  back  to  him  from  Goiurie,  and  their  confc-  As  in  the  account  of  GbwrU’%  and  his  brother's  procels,  1 did  not  infert 
•*  rence  thereancuv.  And  heatd  Bour  fay.  Sir,  if  you  think  to  make  any  Bie  Libel  and  Summons,  nor  Executions,  verbatim , as  being  very  tedious 
“ commodity  by  tills  dealing,  lay  your  hand  to  your  heart.  And  Ref  at-  ^'d  ufelcls  to  Readeis  ; on  the  fame  motive?  I do  (b  here,  but  1 infert 
«<  rig  anfwcrcd,  that  he  would  do  as  he  thought  beft.  And  farther  find  to  the  Doom  and  Sentence  verbatim ; the  Libel,  Summons  and  Amographons 
“ Bour,  howbeit  lie  Ihould  fell  all  his  own  land  that  he  hud  in  the  world,  thelc  and  others  being  at  full  in  the  public  Records,  and  patent  to  all 
“ he  would  pah  through  with  the  Earl  of  Cowrie-,  for  that  nutter  woulJ  enquirers. 

**  give  him  gr.  ator  ccuitcntmcnt,  nor  if  he  had  the  whole  Kingdom  : and  3V»e  1609. 

“ rather  or  bc  fiiould  falfify  his  promife,  and  recall  his  vow  that  he  had  0 whilk  Summons,  with  the  Executions  and  In. linf aliens  thereof  ttjpec- 

«*  vowed  to  tiiv  Earl  of  Cowrie , hclhould  fpend  all  that  he  had  in  ihewotld,  five  for  efuids,  being  this  infant  day  read  in  preface  of  his  Majfy’t  Vtm- 

«*  and  hazard  his. life  with  his  Lordlhip.  To  whom  #(wraiifwe:ed,  You  miffiontr  and  B fates- of  Parliament, firfi  m Latin,  anil  thereafter  in  iicotS; 

“ in  ay  do  as  you  pleafe,  Sir  } but  it  is  not  my  counfel  tlut  yc  fhould  be  The Jaid  Robert  Logan  being  eft  times  called  of  new,  at  the  Talboolh  tvin- 
«*  fo  fudden  in  that  other  matter.  But  for  the  condition  of  Dirltsun,  1 dew  ef  the faid  Court  of  Edinburgh,  to  have  com/ eared  and  anfwcrtd  to  the 
“ would  like  very  well  of  it.  To  whom  Refalrig  anfwcrcd.  Content  your-  f°id  Summons  ofTrer.fn,  and  Reafont  and  Caufes  therein  contained  : And  he 
“ (elf,  1 am  at  mv  wit’s  end.  ’ not  com/earing  to  have  defended  in  the  faid  matter  : and  to  have  tmjwertd  to 

“ And  farthei  Syrett  deponeth, That  he  entered  himfelf  thereafter  in  con-  1 the  faid  Summons,  The  faid  Sir  Thomas  Hamilton  of  Bynnie  Knight,  Ad- 
“ ft  truce  with  Bour , and  demanded  what  was  done  bewixt  the  Laird  and  vacate  to  ear  Sovereign  Lord,  defred  the  faid  Ejlates  Declaration , if  the 

“ tht  Earl  of  Gs.^rie  ? And  Hour  anfwcrcd.  That  he  believed  that  the  Laird  Reafont  of  toe  f id  Sumnions  were  relevant : the  whilk  lif.it  ti  found  the  faid 

“ Ihould  get  Dirltsun  without  either  gold  or  filver,  but  feared  that  it  Summons  and  Reafont  and  Caufts  therein  contained  relevant.  Therefore  the 

“ Ihould  be  as  dear  unto  him.  And  Sprott  enquiring  how  that  could  be  ; fiid  Advocate,  of  new  for  proving  of  the  fsrtfaid  Summons  of  Treafon  retifed 
“ Bour  laid,  they  had  another  Pye  in  hand  nor  the  felling  of  any  land  ; but  againf  the  faid  Robert  Logan,  bearing  and  containing  as  is  above-  written .j 
“ prayed  Sprstt,'  for  God’s  fake,  that  he  would  let  be,  and  not  trouble  him-  repeated  at!  the  foreftid  mi/Jiie  Bills , and  the  faids  Depofttioys  of  the faldiPit- 
“ fell'  with  tile  Laird’s  bufmefs;  for  he  feared,  within  few  days,  the  Laird  nif is  examined  before  the  fads  Lords  of  Articles  and  Lords  of  Sec- et  Council  re- 
“ would  either  be  land  Ids  or  lifelcfs.”  fpecHve ; and  alfs  George  Sprurt'j  D/pofttisn,  Conviction  and  Confeffton , in 

Arid  the  (i\d  Gorge  Sprctt  being-  demanded,  If  this  his  Depofition  was  Judgment,  and  at  his  Execution  to  th. death, for  the faid  eat/ft  ef Treafon-,  with 
true,  jS  he  would  anfwcr  upon  the  falvation  and  condemnation  of  hi-,  the  hail  other  lints  and  Probations  produced  and  > ef eased  by  him  of  before ; 
foul : and  if  he  would  go  to  death  witli  it,  feeing  he  knowctii  the  time  and  for  proving  of  the  forefoid  Sumnions  :f  Treafon,  and  Re  a fns  therein  contain- 
hour  of  hi»  death  to  approach  very  near?  deponeth  for  anfwcr,  “ That  >d ; and  defred  the  J aids  E.latrgof  Par  lament  jet , as  of  before,  to  advfe 
“ he  hath  not  a defire  to  live,  and  that  he  knows  the  time  to  be  Oiort,  the  Probations forefuids,  led  and  deduced  in  the faid  matter  and  to  pronounce 
having  care  of  no  earthly  thing,  but  only  for  clearing  of  his  confcicijqe  their  Senten  e of  Parliament  thereuntil,  according  to  the  faid  Probations  and 
“ in  the  truth  of  all  thefe  things,  to  his  own  flume,  before  the  world,  and  their  Confeitnces : An  l thereafter , the  hail  Depofiions  of  the  Irtiuejfet , snijfve 
“ to  the  honour  of  God,  and  lafety  of  his  own  foul:  That  all  the  former  B Us,  and  bail  lVriu+  and  Prcbatam,  being  read,  jeer.,  and  ctufidra  by 
“ points  and  circumft.inccs  contained  in  this  his  Depofition,  with  the  th;  forefuids  bail  EJIatu  of  Parliament ; and  they  therewith  being  ripely  ad- 
“ Depofition  made  by  him  the  5th  day  of  July  I aft,  and.  the  whole  re-  vijed , the  faid  Lord  Commijfsnter  and  Ejlates  of  Parliament  finds,  dccerni, 

“ manent  Dcpofitions  made  by  him  fen  that  day,  are  true  ; which  hewrl  and  dcelarafTbett  the  forefail BmaubifKpieest  Logan  of  Rcllxfrig,  committed 
“ take  on  his  conference,  and  as  he  hopeth  to  be  faved  of  God,  aud  and  did  in  bu  life-time,  open  and  manifejl  Treafon,  in  all  tie  Points,  Articles,  \ 
“ that  he  would  feal  the  fame  with  his  blood.”  and  Manner,  contained  in  the  faid  Summons:  and  therefore  it  was  given  for 

And  farther,  being  demanded,  where  this  above-written  letter,  written  Dwm  by-the  mouth  sfDavid  Lindfay,  Dempfter  of  Parliament , in  manner 
by  R/Jlnlrig  to  the  Earl  of  Cowrie,  which  was  returned  again  by  James  and  f d m as  fallows : 

Bour , is  now?  deponeth,  “ That  he  abftraiftcd  it  quietly  from  Hour,  * Cf  H 1 S C-.uri  of  Parliament  Jbosits  for  Law, That  the  faid  umquhii  Rq- 
“ in  looking  over  and  reading  Hour's,  letters,  which  he  had  in  keeping  of  j ■*  bert  Logan  of  Refill  rig,  in  his  lift-trme  committed  the  forefoid  crime  of 
. “ Rjf.airtfs  and  that  he  left  the  above-written  letter  in  his  chert  amon--  Treafon  and  Lefe  Maj/jly ; and  that  he  wot  Art  and  Par  1 gui'tt,  and  partaker 
“ his  writings,  when  he  was  taken  and  brought  away,  and  that  itisclofcd  thereof,  again]} Our  Sovereign  Lord  and  Authority  R.jul-,  and  that  the  fore faiiis 
“ and  folded  within  a piece  of  paper."  \ irutl,  wicked  and  treaftnable  trimts  were  int/i  pr.jid,  by  bii  eu-Jing,  perj'uof.th. 

This  forefaid  Depofition  was  made  by  him  the  10th  Augujl , i6c8,  writ-  | counfel  and  Up.  Liken  i.  the  feid  umjuhit  Robert  Lqg.ui  efRclhilrig,  t-  thfn- 
ten  by  James  Priiraoft,  Clerk  ot  his  Majefty ’s  Privy-Council ; and  fub-  1 ably  . oun felled  the  ftreja-.i  crime  of  Lefe  Majejly  to  his  death,  and  m his  death, 

! in  all  mantlet,  at  Ur.gtb  contained  in  the  faid  Summons : and  therefore,  dt/  ones 

* Great  part  of  this  evidence  is  in  the  Trial  of  George  Sprott,  vol.  ,1.  p.  3C1,  etc.  tho*  not  fo  fall.  For  the  Earl  of  Cremrrto,  in  bis  account  of  the  CtmfpVacies  of  the  Ear! 
rSC*K-  -it,  (from  whence  this  is  Uketri  fay*  p.  1:6.  .Mr  Oviw/W.tuI  brine  a pamphlet  printed  at  Louie*,  emr.o  1609,  puliulhctl  by  Dr.  Gtcrje  At’bet,  then  Archbifliop  of 
(gutterin' s,  who  lh-.n?  providentially  in  Sioti.inJ  iu  the  year  16 .-3,  the  I»u<‘..  r s cnriofity  bnsuglit  him  in  ainutiglk  the  multiiiulc  of  lieaien  of  that  Ttial  lof  G.  Sprott! 
rwhereby  he  \va»  fucunvicceU  of  the  truth  of  Cowrie*  Trealbni^  and  of  the  malice  06  the  King’*  Calumniator*,  a*  moved  the  good  Dofior  to  inti  eat  for  an  «|nft  ami  ac- 
count of  the  whole  procela,  attefted  by  Sir  tPitiiom  Hart,  Lord  Jiiflieeof  Setthmj,  at  that  time  (which  the  Doctor  brought  with  iiirn  to  tLr.eiuuJ,  and  enufed  it  to  be  primed, 
with  1 long  surface,  from  which  the  Trill  of  G.  dprvU,  vol.  1.  is  taken.)  Iiut  that  paper,  printed  at  London,  being  drawn  out  as  a memorial  for  Dr.  duct's  own  u ft,  slid 
sol  11  a full  Ahitriil  of  what  is  recorded,  which  1 cow  publUU  from  the  origia.il  Dcpuf, irons,  Letters,  and  other  Writ#,  lying  in  Reeurd. 
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The  'trial  of  Lord  Salmerinoth.  6?c; 


(86) 


4 jJf.Urn  the  Name,  H fernery  aid  D'H-ity  tf  the  fad  umqubit  Robert  Ln- 
_ i Rrltalri T.  to  be  extinfi  and ethoiifsed,  evu I bit  Arm  - ar.ctlltd , r'rltea ami 
5*"..' forth  tf  tlekditf  Arm,  and  Ntbilitj  \ ft  that  bit  Pojirnh  jhall  it  ex- 
dTi'd.andhe  unhalrSe  to  pojfefs  or  enjoy  any  Offices,  H.nevn,  DiyniOet,  Lr.ndi , 
er.„(mmti,  R 'in  , £.»/>,  9*jfffan*  f Gads,  motdhU  or  uemamuiit, 
■n tsxi  other  s ttrha  tfpmevtr,  within  the  Kingdom,  in  nil  time  coming ; ami  that 
V (/•'.  fiidt  Land.,  Rooms,  Teuar.cn: s and  other  Gacds,  nisveuLe  uttd 

6 1 ttufueaoh , Right:  and  ottos  wbatfomcver  pertaining  to  the  J 'aid timjuiil  Robert 


| Logan  of  Rcftalrig  : or  which  might  itbemap  ttrse  pn  lcir.rd  to  him,  at  any 
! time.  Hot  e his  etmlpiring  tf  the  ftiJ  OeafomhU  Crime’,  t-  he  if. heat 
I f nulled  ttour  Sovereign  Lord ; to  appertain  and Ttmuiii  tetptiualfy  VJtilt  his  Sis- 
jeffy  in  property.  And  thii  1 give  f it  Dius. 

Note,  Here,  as  in  GtHlfir's  Procefs,  that  the  filing  of dead  Perfonr  is 
among  the  legal  S-aaus,  prelctibed  both  by  our  L>«>,  ami  Laws  of  frve- 
ralother  Nations. 


XII*  The  Trial  of  the  Lord  BALMERINOTH,  at  St.  Anbtffeivs,  the  ioth  of  March , 1609. 

for  High-Treafor. , 7 Jac.  1 *. 


[The  Lord  Balmtrino  was  a profefied  Proteftanc : But,  upon  what  Motive  is  not  known,  he  often  preffed  the  King  to  write  a 
l etter  of  Compliment  to  the  Pope,  which,  it  feetris,  his  Majcfty  had  as  often  rclufed  to  do-  Hereupon,  as  the  thing  is  related, 
B&Imerino  writ  the  Letter,  and  bringing  the  King  feveral  Dilpatehes  at  a time  when  hts  Mnjefty  was  in  ha  lie  to  be  gone  a-hunt- 
jng,  thruft  it  in  among  the  reft ; and  the  King,  through  inadvertency,  in  that  hurry,  figned  it.  The  Letter  thus  figned,  was 
Tent  away,  and  no  more  heard  of  it  till  fome  years  after.  Cardinal  BeUarwine  mentioning  of  it  to  the  King's  diladvamage,  his 
Majeliy  was  obliged  to  rake  notice  of,  and  to  queilion  the  Secretary  about  it.] 


TH  E Lottls  being  fer,  the  Lord  Bulnurintlh  was  fent  for : and  being 
come,  the  Lord- Advocate  told  him,  There  was  a Warrant  come 
from  his  M.i jelly  for  his  Trial,  and  therefore  defired  to  know,  whom  he 
had  entertained  to  Ipeak  for  him. 

He  anfwercd.  He  had  great  ncceflity  to  fpeak,  the  Caufe  being  fueh  as 
concern'd  his  Life  and  Ellatc;  but  he  had  greater  ncceflity  to  hold  his 
peace,  by  reafon  of  his  Offence,  which  wns  fuch  as  it  admitted  no  rxcufc; 
ami  my  grief  for  it  fo  great,  as  ic  will  not  fuffer  me  to  extenuate  my  Crime  *. 
aud  therefore  1 will  neither  make  any  friend  interefled  in  that,  whereun-.o 
nivkll  fell  without  the  advice  of  any;  nor  will  I dcflre  a Lawyer  to  make 
that  Item  Id's,  which  I would  have  all  the  world  know  to  he  iuch  as  it  is. 

Herein  are  two  points  in  which  I would  have  all  men  fatisfied  concern- 
ing his  Majcfty  ; Firft,  fbrhisMajcfty’s  innocency  in  the  writing  ol  the  let- 
ter; for  i protefl  I could  never  draw  him  to  hesr  with  patience  my  motion. 
But  he  did  utterly  and  abfohitely  icfufe  to  take  that  coiirle  againlt  confer- 
ence, which  would  neither  fatisfy  me,  who  in  a politick  natural  courfc 
had  conceited  it  might  be  bchoveful  for  his  Majefly ; and  fo-applied  mv- 
I'clf  to  that  crooked  device,  which  hath  worthily  brought  me  to  thi9cJlate 
wherein  1 now  Hand. 

The  fccond  thing  conccrning[his  Majefly,  is  this : That  whereas  fomc  in 
malice  to  his  Majelly,  or  my  friends  in  commifcraiion  of  my  eftnte,  may 
think  and  report  it  too  rigorous  and  cruel  acourfe,  which  is  held  againll 
me  in  a matter  of  this  moment,  the  fuggcftitig  of  a letter  of  recommen- 
dation, to  proceed  againll  my  life  and  eftotc  ; I would  have  fuch  know, 
that  his  Majefty’s  clemency  is  many  ways  teftilied  unto  the  world,  in  cafes 
that  have  leaned  more  nearly  to  concern  him  ; an/1  therefore  men  fliould 
not  judge  of  his  Majefty’s  difpofition  to  mercy  by  this  zition  ; hut  rather 
call  their  eyes  upon  tny  unbappinefs,  who  have  offended  in  fuch  a point  as 
his  Majcfty  can  extend  no  favour  to  me  without  the  damage  of  his  own 
honour,  which  being  dearer  to  him  than  his  life,  it  muft  needs  be  more  ten- 
dered than  twenty  thoufand  fuch  lives  as  mine.  And  therefore  I ddire  not 
to  lie  (pared  at  fo  dear  a rate  as  the  impeachment  of  his  Majefty’s  honour. 

There  are  likewife  two  things  concerning  myfclf,  which  I delire  all  men 
to  underfland.  Firft,  That  f had  no  aim  at  the  alteration  of  Religion, 
.or  to  bring  in  a Toleration,  or  what  you  will  term  it,  by  the  writing  of 
that  letter:  but  merely  a politick  courfc,  ns  1 have  laid,  which,  es  a na- 
turai  man,  l conceited  might  further  his  Majefl-y’s  Right.  And  this  I pro- 


tefl  to  be  true,  as  I (hall  anfwcr  God  in  the  Day  of  Judgment,  when  the 
fecrets  of  all  hearts  {hall  be  difclofcd. 

Next,  I would  ’have  no  man  think  that  it  was  gain  or  any  private  ad- 
vantage that  drew  me  to  that  ; for  I protett  I never  received  or  expected 
the  leall  reward  from  any  Prince  in  the  worlJ,  lave  from  the  King  my 
Mailer.  A iid  this,  as  1 lhall  jutfwei*  the  great  God  in  heaven. 

This  faid,  the  July  was  called,  and  in  their  hearing  was  read  the  In- 
dictment, which  aggravated  his  crime  by  his  Ma jelly’s  favours  to  him, 
which  had  deferred  more  regard  ; by  his  Mjijefty’s  refufa!  ; by  the  dan  - 
gers  which  did  follow,  or  might  have  don-;  imputing  all  the  Treafons 
which  have  been  a-foot  ft  nee,  to  be  fruits  of  that  letter ; and  laftly,  charg- 
ing him  with  having  intelligence  with  foreign  cllates,  and  enemies  of  the 
Gofpcl,  for  the  fubverfion  of  the  Hate  of  Religion. 

Tt»  all  thefe  he  reply’d  not  one  Word. 

Then  was  read  his  confdlion  taken  in  Franhlond,  the  efftfl  of  that 
which  lie  made  in  Lsndsn.  Then  was  read  rile  fpeecb  he  uttered  before  the 
Council  at  Whitehall,  containing  his  fotrow,  his  (ins,  the  favours  he  had 
received,  his  unworthinefs  of  them,  his  dehre  to  give  bis  Majefly  fatif- 
fa£lion  for  his  offence  to  the  lafl  drop  of  his  blood.  Lad,  was  read  a Let- 
ter from  bis  Majcfty  to  thp  Lord-Advocate,  {hewing  his  Majefty’s  refuf.il 
to  liften  to  the  Lord-Piclldent’s  motion,  and  fetting  down  fomc  circum- 
ftances  which  paffed  betwixt  his  Majefly  and  the  Lord-Prcfident  at  the 
time  of  the  refufal ; againll  all  which  the  Prcfidcnt  kid  nothing. 

So  the  Jury  going  together,  after  a time  returned,  and  found  him 
guilty  of  all  the  parts  of  the  Intiichncm. 

Then  the  Lords  conferring  upon  the  Bench  ; my  Lord  Juftice  fieni- 
fied,  That  they  were  not  to  proceed  further  till  they  knew  more  of  the 
King's  plcafurc.  And  fo  advifmg  the  Lord-Prefident  to  fit  him lelf  for 
God  ; and  giving  the  Juty  thanks  for  their  pains  and  care  they  had  of  his 
Majefty’s  Honour  ; the  Court  rote. 

[“  He  was  by  order  from  Court  detained  a Priloner  for  fomc’  time; 
“ and  afterwards  made  a tort  of  Prifcirer  at  large  : till  3t  iaft,  in  confi- 
“ deration  of  his  fubmilEve  behaviour,  and  the  fufkrings  he  had  under- 
“ gone ; the  King  was  pleafed  to  pardou  him,  and  to  reftorc  his  blood 
“ and  e(hite.”f  ] 


• Copied  from  a MS.  in  the  Hodleitsn  Library,  Rotuta  /«  Archivo,  A.  303;.  44,  10.  Aud  though  iliort,  ia  a mare  prr&<3  Copy  than  that  in  the  Cotton  Library,  Julius, 
V.  6.  N.34. 

f His  Son  was  tried  for  a Libel  in  the  following  Reign.  See  vol.  I.  p.  407. 


XU1.  The  Arraignment  and  Confelllon  of  the  Lord  Sanquire,  (who  being  a Baron  of  Scotland was 
arraigned  by  the  Name  of  Robert  Creighton , Efq;)  at  the  King’s-Bench  Bar,  in  fVeJtininfter -hall^ 
on  Saturday  die  27th  day  of  June,  1612.  10  Jacobi  Regis , ior  procuring  the  Murder  of  John 
Turner , a Mafter  of  Defence,  whom  he  caufed  to  be  fhot  with  a Piftol  by  one  Car  lid,  a Scottijb- 
tr.an,  for  thrufting  out  one  of  his  Eyes  in  playing  at  Rapier  and  Dagger  *. 


ALL  things  according  to  the  ufusl  form  being  prepared,  and  the  Pri-  j 
Tuner  brought  to  the  Bur,  Ins  Indictment  was  read. 

Copia  I.diflamenli  Roberti  Creighton,  Ami*. 

1 i/Tiddl.  T UR’  prefer) Unt  pro  Dom’  Regc  fuper  facr’m  fuum  qd'.cum  Rob' 

J Cariicl  nuper  dc  Lond’  Yeoman,  et  Jacob’  Irv/eng  nuper  de 
I Land'  pizd’  Ycomiui,  Deum  pr®  oculis  fuis  non  habentes,  fed  inftigati- 
Onc  diabblica  feducl',  undecimo  die  Maii  anno  regni  Domini  nollri  Jacobi, 
Dei  grat’  Angl’,  Fr.  nc',  et  Hibermas  Regis,  fidci  defenfor’,  tic.  decimo, 

I et  Scotise  xlv.  apud  London,  videl’t,  in  parochia  Sancti  Dunftani  in  oc- 
I cident’,  in  ward*  de  Farr.ngdon  extra  Lor  don  pra:d',  ic c.  vi  et  arrr.is, 

| fiJoniccaccx  maliciis  fuis  pr.-Ecogitat",  in  St  fuper  quendam  Johai.'  | 

I "J  urr.er  adtunc  ct  ibidem  in  pace  Dei  et  dicli  Domini  Regiii  exiften’,  in-  . 
fultum  etaffraiam  fcccr’,  ct  prsd’  Robertus  Carliel  quoddam  tormentum,  ■ 


Anglice  vocat*  a Piflel , valor’  quinque  folitlorum  adtunc  et  ibid’  onerat’ 
cum  pulvcre  bombardico,  et  glandine  plumbej,  Anglire,  charged  with 
Gun -powder  and  one  lecitr.  Bullet,  quod  quidem  torment’  idem  Robertus 
Cariicl  in  manu  fus  dextra  adtune  « ibid’  habuit  ct  tenuit  in  ct  fuper  prw- 
fat’  Johan’  Turner  adtunc  et  ibid’  Iclonjcc,  voluntarie,  ct  ex  malicia  fua 
pizcogitat’,  (agittavit,  ct  exoneravit,  Anglice,  did fm. t cjf  ar.d  jlfctmte, 
ct  pra:d’  Ro.  Carlu  l cum  glandine  plumbea  pned’,  rormeiu-praid',  adtunc 
et  ihhi’  cmilf.  prrefatum  Johan ’Ttrr her  irr  et  fuper finiltram  partem  pcclor’ 
ipfius  Johan’  Turner  prope  finiftram  mamillam  lptlu«  Joh’  Turner  adtunc 
ct  ibid’  fcl  on  ice  >perc  ufli  i , dans  eidem  Jo.  Turner  adtunc  et  ib’ cum  gbn- 
dinc  plumbea  prard'  e torment’  prard’  adtunc  et  ib'm  cniiff.  in  ct  fuper 
pned’  finiftram  partem  peetoF  ipfius  Jo.  Turner  unam  plagam  mortal’ 
Iatitud’  dimid’  iiniits  pollic”  ct  profunditaF  quinq;  po!lic’~de  qua  quid’ 
plaga  mortal!  przd’  J.  Turner  apud  Lond’  pr=J’,  (in  paroclT 
ec  ward’  prted’.  inlbnt'  oluit : Et  pned’  Jac.  Irwcnge,  fclonice,  et  ex 

malicia 


* From  an  authentic  MS.  lent  the  Editor. 
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1 3-  7 he  Arraignment  of  the  Lord  of  Sanquire, 


10  Jac.  I.  ( 88  J 


tnalicia  fua  prxeogltat’,  adhinc  & ib’m  fuit  pra-fens,  auxilians,  affiftans  | 6*  7.  For  and  Poflciitfc  fome  relief  I have  given  already, 

ebettans,  confortans,  & ihanutrnens,  praefat’  Robert*  Carl  if  1 ad  felon’  St  ( and  more,  God  willing,  1 will  add  unto  it. 

• • *•  ’•  *•'-  r-“—  1 8.  For  C/jr/rW,  his  too  much  afti^ion  to  me  made  him 


inurdr’  pneJ’  in  form’  praii’  fclonice  facicnd’  St  perpetrand’ : Et  fie  pra- 


se ex  malieiis  fuis  pnreogit’  interfecerunt  & murdaverunt,  contra  paccm 
didi  Dom’ Reg’  nunc,  cortm’  & dignit.it’  fuas:  Quidam  Rob-..:’  Creigh- 
ton ntiper  dcparoch*  Sands  Margaret’  in  Weftm’  in  coin’  Middl’  armig’. 


I neither  commanded,  nor  gave  allowance  to  piftol  him.  But  f confers, 
that  at  the  requeft  of  Carliel  and  Gray,  1 gave  either  of  them  a piflol  to 


& Scons  xlv.  pried’,  Hubert’  Carlicl  apud  pntdiiS’  paroch’  San£hc  Mar- 
garet’ in  Weftm'  prxd’,  in  com’  Middl’  pried’,  ad  felon’  & niurdr*  prxd’ 


modo  & forma  pried’  facicnd'  it  perpetrand’,  maliciof.  felonic’,  voluntar’, 
«. r... ;n,-Wa..;r  mmm.  -.■hfe.rravSr.  rnnfHlilir.  14 


9.  Laftly,  For  mvfclf,  I commit  my  Body  to  the  King,  and  my  Soul 
God. 

But,  my  Lords,  betides  mine  own  offence,  which  in  its  own  nature 


& ex  malicia  fua  prxcogitata,  incitavit,  movit,  abbettavit,  confuluit,  U i needs  no  aggravation,  divers  feandalous  reports  arc  given  out,  which 
X.  .na;  iwini  R«..!c  rnmn’  X-  blcmilh  mv  ri  nntatinn.  which  is  more  dear  to  me  than  in v life. 


procuravit,  coiitf-’  pacem  dlcti  Domini  Regis  nunc,  coron’  & dignitat*  blemifh  mv  reputation,  which  is  more  dear  to  me  than  my  life. 

fuas  See.  Firft,  That  I made  fhew  of  reconciliation  with  Turner , the  which  I 


i'uas.  See. 

He  then  was  demanded  by  the  Clerk  of  the  Crown,  whether  he  was 
guilty  of  procuring  the  Murder  of  John  Turner , or  not  guilty?  He  made 
anfwcr  to  this  effect : 

My  LORDS, 


proteft  is  utterly  untrue ; for  what  I have  formerly  laid,  I do  again  affurc 
your  good  Lordflups,  That  ever  after  my  hurt  received,  1 kept  a grudge 


in  my  Soul  againlt  him,  and  never  made  the  lcaft  pretence  of  reconcilia- 
tion with  him:  vet  this,  my  Lords,  1 will  fay,  that  if  he  would  have 
r..n-  .1  ....j  r........  .....  . c -..,,1  1,1  k-.,.,  e... 


My  LORDS,  , , I con  felled  and  fworn  he  did  it  not  of  purpofe,  and  withal  would  have  for- 

THAT  which  at  my  Arraignment  the  other  day  I pleaded  to  the  contrary,  fworn  arms  j wou.d  have  pardoned  him  : for,  my  Lords,  1 conlidered 
was  not  that  I could  be  fo  unworthy  to  deny  any  lyllnMc  of  that  1 had  that  u muJj  bc  Jonc  c;tj,erof  fec  purpofe or  ignorantly  ; if  the  firft,  1 had 
formerly  profefled  before  lo  honourable  Perfonages,  nor  out  of  any  defire  no  to  parjon  him  ; if  the  laft,  tliat  is  110  cxrtife  in  a uufter : 

that  the  lcaft  thing  might  be  concealed.  Which  might  frrvc  tor  evidence  to  anj  therefore  for  revenge  of  fuch  a wrong,  1 thought  ltim  unworthy  to 
convince  me  of  this  foul  fadl,  whereof  I now  ftand  accus’d  and  indicted,  and  bear  anm 

whereof  I formerly  hare,  and  now  do  mod  willingly  and  penitiently  confcfs  The  ,e'COIUJ  0bloquy  is.  That  to  defer  the  revenge  fo  long,  argues  an 
myfclf  to  be  guilty,  my  purpofe  then  was  only  to  gain  time  for  the  dil-  inveterate  malice,  and  an  ill  difpofition.  For  the  deterring  of  injr  revenge, 
poling  of  fome  temporal  affairs,  and  for  the  better  preparing  of  my  boul  { 3(lfttfcrf  ^ at  thc  rccciving  the  hurt,  I was  lo  aftonifh’d  that'i  thought 
for  her  departure  from  this  Body;  for  that  I fliould  long  live,  1 neither  l had  becn  flain  and  by  the  opinion  of  my  Pbyficians  from  Oxford  and 
expect,  nor  much  ddire.  And  now,  my  Lotus,  it  that  may  ftand  with  the  otbcr  piaces>  my  fife  was  then  in  much  danger  for  many  days  attcr ; yet 
courfe  of  thc  lawsot  the  land  (whereof  1 am  altogether  ignorant)  I will  cate  aftcr  |omc  months  recovering  my  (Length,  and  getting  lorr.e  cafe  in  mine 
this  J ury,  the  King  s Counlcl,  and  your  Lordlhips,  and  will  confcfs  my-  j went  immediately  over  into  France,  and  there  continu'd  two  years, 

fclf  guilty  of  this  faff  in  thc  fame  manner  as  it  is  laid  in  the  Indictment.  • of  thc  rcrovcrv  ot-  m:„e  evc  At  thc  Kine  of  Denmark' s 


felt  guilty  of  this  faCl  in  the  fame  manner  as  it  is  laid  in  the  Indictment.  hoping  of  the  recovery  of  mine  eye  again.  At  the  King  of  Denmark's 
Or  if  that  may  not  be  permitted  by  law,  yet  mall  I give  fuch  evidence  comin°  hither  l camc  outof  France,  and  then  hearing  at  Greenwich,  that 
againft  myfcll,  as  1 fhall  not  leave  it  needful  in  any  pome  to  be  aggravated  ; thcrc  before  the  two  Kings  ; I mull  confers,  that  after  thofe 

only  in  lomc  circumftanccs  I will  endeavour,  it  not  to  extenuate  thc  tact,  | rizcsdon'?  j fought  for  him  up  and  down:  and  if  I had  met  him  in  any 
yet  at  lcaft  to  move  your  Lordlhips  and  this  worthy  Audience  to  pity  my  I p]acc.  0f  tbc  Court,  I was  then  refolvcd  to  have  run  him  through ; though! 
cafe ; wherein  as  I know  I can  fay  nothing  of  fubftance  that  can  help  in  a muft  confcfs  the  p|acc  had  made  ray  offence  far  greater.  But  miffing  him 
legal  courfe  of  proceeding,  lo  I much  fear  that  thofe  circumftanccs  I would  . . , thc  ncxl  davlwent  aflcr  him  Us  London,  tsxsA  there  fought  aftcr 


legal  courfe  of  proceeding,  fo  I much  tear  that  thofe  circumftanccs  l would  thcrc  that  d thc  ncxl  davlwent  aftcr  him  10  London, there  fought  aftcr 
deliver,  I fhall  not  be  able  at  full  to  exprefs  my  own  thoughts,  both  by  him  for  tw0;d  but  could  not  meet  with  him ; thc  firft  news  then  1 heard 
rvafon  of  my  own  impel  t cations,  and  alio  for  that  I lack  the  perfect  ute  o(*  b jm  was  tbac  be  was  gone  into  the  Country  unto  the  Lord  Norris’ s,  and 
of  thc  phrafe  of  this  Country.  But  for  that  point,  in  fuch  paflages  as  I ^ ^ tbat  time  1 was  prevented  of  my  purpofe.  Before  his  return  I went 
lhall  not  be  underftood  in,  1 will  liumbly  intreat  your  Lordlhips  in  your  jntQ  Scotland ; and  aftcr  my  return  again,  1 laid  about  for  him,  ever  intending 


lhall  not  be  underftood  in,  1 will  humbly  intreat  your  Lordlhips  in  your  into  Scotland ; and  aftcr  my  return  again,  I laid  about  for  him,  ever  intending 
wifdom,  and  this  Audience  in  their  Chanty  to  conceive,  that  my  meaning  al,  this  whi]Cj  to  havc  aacd  it  myfelf.  But  feeing  thc  difficulty  of  it,  both 


is,  to  make  a full  and  true  relation  of  all  thc  paffages  of  this  bufinefs.  for  lhal  { AlwcU  known  about  the  IVhite- friers,  where  he  dwelt  and  kept 

The  firft  motive  of  this  fatal  accident  was  (as  it  is  well  known),  that  fchooi  and  yet  did  not  myfclf  know  Turner,  but  carried  others  with  me  for 
Turner  playing  with  me  at  foils,  now  about  feven  years  paft  at  my  Lord  direftion,  I afterward  agreed  with  two  of  my  Countrymen,  who  undcr- 

Wirr-Vs  houfe  in  Oxfcm/fnre , out  out  one  of  mv  eves,  and  that  (as  mv  .u.  .a: u...  .1  : 1 .i r 


Norris' s houfe  in  Oxforrjbirt,  put  out  one  of  my  eyes,  and  that  (as  my 

Soul  and  Confcience  was  over-perfuaded)  willingly  and  of  fet  purpofe.  I i defire  I may  conceal  then  names.  After  thL,  ray  occafions  call’d  me  over  I 
At  the  taking  up  of  the  foils,  I protefted  uruo  him,  1 play  d but  as  a Scho-  jnco  FfMa  ^ other  ts  fo  that  my  rcfidcnce  in  this  Country  was  very 
lar,  and  not  as  one  that  would  contend  with  a Mailer  in  his  own  proicJfion,  ti„  now  at  lall  \ dealt  with  this  unfortunate  Carliel,  who  took  unto 

I ,1, rrmirln  him.  fhit  he  won  lit  nlav  as  with  a Scholar;  ...  i< 


took  the  acting  of  this  tragedy ; but  nothing  cnlucd  upon  it,  and  therefore 


and  thereupon  requefted  him,  rhat  he  would  pi  ay  as  with  a Scholar;  bim  one  Grave  for  his  partner,  and  brought  him  unto  me ; and  thofe  two 
th.  orJn  tho  ,t  be  uaknowo  to  your  Lordflups,  yet  to  dtvers  , di„a<slto  'akt , F,,„h  the  better  to  difeover  hou-  myfelf 

honourable  Petfonuget  that  are  prrfcnt  it  is  known  to  be,  n /far.  tie  mWt  „ „rf,l(  on  the  perlbn  of  Wer.  But  after  fome 

J After  tms  lots  of  mine  eve.  and  with  it  the  great  hazard  of  thc  , P ..u 1 .. 'u  : nr  ..  1.  . 


Face.  After  this  lofs  of  mine  eye,  and  with  it  the  great  hazarJ  of  the  dc,|  foW  \ cou7ld  with  no  convcniency  come  myfelf  to  do  it; 

lofs  of  life,  I mult  confers  I ever  kept  a grudge  of  my  Soul  agamll  him.  ^ 'ftid,  they  would  undertake  it : to  which  I .Hinted,  but  pre- 

but  had  no  purpole  to  take  fo  high  a revenge ; yet  ,n  the  courle  of  my  Either  time  nor  manner  how  they  could  efiia  it.  After  d.i.. 


revenge,  I conlidered  not  my  wrongs  upon  terms  of  Chriftianity,  for 
then  l fliould  have  fought  for  other  fatisfaclion  ; but  being  trained  up  in 


feribed  neither  time  nor  manner  how  they  could  effe&  it.  After  this. 


Graye  fell  quite  off,  and  went  to  the  Ships  for  Denmark , which  Carliel 
came  and  told  me,  and  withal  that  Turner  was  then  gone  out  of  town  ; 


the  Courts  of  Princes  :u.d  in  Arms,  I flood  upon  the  terms  of  Honour,  bu£  fjnce  Q had  deceiv.d  himj  hc  wouId  have  nobody  but  himfelf,  and’ 

and  thence  bcfel  thisAdt  of  Difhonour  ; whereby  I havc  offend-d,  wou,d  a)rured,y  m him  at  his  reUlrn,  tho-  it  wer^  with  the  iofs  of 

I*  rl0“p  . his  own  life.  But  I being  long  delay’d  by  two  others  whom  formerly  I 

-•  ^y  Prince.  fpakc  of,  and  now  alfo  by  thefc  two,  and  feeing  Graye  gone,  1 thought 

3*  My  Native  Country  ; and  that  Carliel  had  fpoken  this  but  to  give  me  content,  and  the  more  to  in- 

4*  m-l  ^°untry-  . .j  finuate  himfelf  into  my  favour,  fo  that  I left  him  witliout  any  further  di- 

5*  mU(,  r “*  reclion,  or  much  regard  to  his  fpeech  ; and  never  heard  more  of  him  till 

i?1-  . ,‘c  * and  Iheard  that  Turner  was  flain;  thc  time  whereof,  and  the  manner,  I proteft 


j.  Pofterity. 

8.  Carliel,  now  executed ; and  laftly. 

My  own  Soul. 

And  am  now  to  die  for  mine  offence. 

j.  Firft  towards  God;  I hope  that  my  camcft  prayer  and  Applications 
unto  him,  have  (now  at  laft)  obtain’d  his  grace  and  pardon  for  this  my 
horrible  fin,  for  at  my  return  from  this  place,  thc  people  (of  whom  I ex- 
pected fcorn  and  difgracc)  did  by  their  pity  and  clemency  move  that  in 


before  God  and  his  Angels,  I was  altogether  ignorant  of;  for  had  1 expected 
it  to  have  been  done,  1 would  not  have  flay’d  myfelf  here  at  the  laft  C3ft, 
for  before  that  time  1 coul  J with  cafe  havc  gone  over  into  France,  for  1 had 
a licence  to  travel,  and  for  tran (porting  fome  horfes. 


d ; I hope  that  my  camcft  prayer  and  Applications  Another  afperfion  is  laid  on  me,  that  this  was  God’s  juft  judgment,  for 
at  laft)  obtain’d  his  grace  and  pardon  for  this  my  that  1 was  an  ill-natured  fellow,  ever  revengeful  and  delighted  in  blood. 


To  the  firft,  1 confcfs  I was  never  willing  to  put  up  a wrong,  where  upon 
terms  of  honour  I might  right  myfelf,  nor  never  willing  to  pardon  where 


, which  the  pride  of  mine  own  heart  would  not  till  then  fuffer  me  to  I had  a power  to  revenge.  To  the  fecond  1 fay,  that  l was  never  guilty 
fee ; then  I became  to  have  a fenl'e  and  feeling  of  thcfoulncfsof  my  offence,  of  blood  till  now,  yet  I havc  had  occafion  to  draw  my  (word  both  in  the 
which  formerly  I could  not  perfuadc  myfclf  was  any  more  than  a juft  re-  field,  and  upon  fudden  violences,  and  havc  both  given  and  receiv'd  hurts, 
venge  for  fo  foul  a wrong ; and  fincc  that  time  fuch  inward  comfort  and  and  yet  was  never  guilty  of  blood  unto  death  till  now ; only  I muft  confeti 
confolation  have  I felt  in  my  foul,  that  I doubt  not  hut  that  my  hearty  con-  that  upon  commiffion  from  the  King  to  fupprefs  wrongs  done  me  in  mf 
trition  and  true  repentance  is  accepted  before  God,  and  that  he  of  his  own  Country,  I put  divers  of  the  Johnfons  to  death ; but  for  that,  i 
mercy  hath  pardon’d  mine  offence.  hope,  I fhall  need  neither  to  alk  God  nor  man  forgivenefs. 

2. ’For  my  offence  unto  the  King’s  Majefty  ; if  I had  more  than  my  Laftly,  Theobjcdlion  that  ftnee  my  Imprifonmcnt  I havc  attempted,  by 
life  to  make  fatisfadlion  unto  him,  1 would  think  myfelf  happy : and  this  the  means  of  my  Countrymen,  to  break  prifon  and  efcape,  a courfe  which 


> make  fatisfaclion  unto  him,  I would  think  myfelf  happy : 
r I requeft  of  your  Lordflups,  that  thc  King  may  be  truly 


of  the  finccrity  of  my  confeffian,  and  of  my  hearty  repentance,  and  if  it  ever  lod 
pleafe  him  not  of  his  favour  and  clemency  to  pardon  me  this  offence,  yet  I of  that, 
humbly  defire.  That  I mav  die  in  his  grace  and  favour.  Prifon  have  feen  and  beft  know  my  deportment  during  my  imprifonment. 

3.  For  min.  own  Country,  let  me  intreat  you  that  this  my  Angulat  Thus,  my  Lords,  have  1 troubled  you  with  a tedious  difeourfe,  where- 
offence  may  not  be  laid  as  an  afperfion  or  blemifh  unto  my  Country  ; but  of  1 know  no  circurnftance  can  in  any  point  of  law  do  me  any  good,  tW 


informed  I I proteft  upon  my  falvation  was  never  moved  unto  me  by  any,  nor  didl 


lodge  fuch  a thought  in  my  breaft  ; and  for  the  further  confirmation 
hat,  I refer  myfclf  unto  the  Marfhal,  and  his  Officers,  who  in  th« 


offence  may  not  be  lanl  as  an  aipcrlion  or  oiemnn  unto  my  Country ; but  ot  1 know  no  circumltancc  can  in  any  point  ot  law  ao  me  any  good, 
that  uVrfelf  alone  may  bear  thc  lhame  of  it,  and  my  Body  the  punifbment.  would  I bc  thought  all  this  white  to  plead  for  my  life  ; my  defires  only  are« I 
4.  6f  this  Country,  becaufe  I do  deferve  no  favour,  I defire  that  of  that  my  life  might  fausfy  for  mine  offence,  and  that  my  reputation  migb1 


Chriftianity,  you  would  be  pleas’d  to  pity  me  as  a repentant  and  forrow- 
fuf  man. 


not  be  left  defamed. 

Laftly,  my  Lords,  and  the  reft  of  the  honourable  and  worfhipful  pR‘ 


5.  For  thc  party  murder’d,  my  blood  muft  fatisfy  the  law,  to  which  I fence,  I defire  in  Charity,  that  you  will  confider  thefe  few  circumftam 
fhall  add  filch  true  repentance  and  hearty  forrowtulnefs,  as  I hope,  by  j to  move  you  to  pity. 

*"  r - e | F'trjl,  The  indignity  I received  from  fo  mean  air 


Chrift’s  mercy,  will  make  fatisfaclion  for  my  offence. 
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Set:  file,  That  it  was  done  willingly,  for  I have  been  informed  he  brag-  cretlon  ; and  this  flieweth,  that  though  yon  could  not  refill  the  temptation, 
j ai:er  it  was  dnitc.  yet  JTOU  bear  a "cnc.-oiis,  and  Chtafliau  mmJ,  anfWcftftle  to  v>ur  r,.,l>l;  Ft- 

°^?z:rr\.  The  perpetual  iofs  hf  mine  rye.  n'tly  of  which  you  arc  defoendt'.  This  I commend  in  you,  attd  take  »t  to 

fysrthiy,  The  watt  of  law  to  give  fat..-iadion  for  fudl  a Iofs.  bean  «Hmed  ttrftiMOny  of  God**  mercy  and  fa»..ur;  in  ttfpecl  wfterrof  all 

f.prlij,  The  continual  blemilh  l received  thereby.  worlJly  things  arc  but  tralli : ami  fo  it  is  fit  lor  you,  as  your  ftaic  now 

Lujliy,  Ur.to  foi>,  l add  my  voluntary  and  lice  tonf-ilion.  LctmcnoW  Hands,  to  account  them. 
ad.l  my  Ull icqurft  to  your'Lurd&ip:.,  that  the  King  rnay  be  truly 'in-  l'h-n  being  demanded,  whether  he  would  fpeak  any  more  for  hitrfelf, 
form’d  of  theic  things.  Contrition,  ConrciEon,  and  Satisfaction -ire  the  he  fair!,  no;  only  ddir.d  that  the  King  might  be  made  acquainted  with 
meow  to  obtain  paidon  from  God  lor  our  fins;  and  thefe  many  time*  do  what  Uc  had  already  find. 

move  the  men  y of  Princes,  which  if  hn  H.ghr.elV  lhall  extend  tome,  I Whereupon  Judgment  being  requited  for  the  King; 

.idirc  my  life  may  be  tpem  to  do  him  fir  vice;  or  ti  trot,  I (hull  moll  Mr.  J Alice- >>/irr/;n  gave  Setit-Ucfeof  death  i!g3init  him  as  followeth  : 

Villmgly  I u bruit  myfdf  to  his  Majcfty’s  -ood  pi  ex  fun,  and  yield  to  die.  £crj  Sar^tl;ie> 

You  are  a Nobleman  of  SatLnJ,  and  (»s  1 hive  heard  yourfclf  fa y)  a 
Damn  of  above  three  huiidrcJ  years  antiquity  ; which  I believe  to  be  true. 
But  now  you  have  moft  wonderfully  riiftionpur.ed  the  Nobility  of  your  an- 
cient Houle  by  this  unhappy  action  ; an  aAioa  of  murder  fo  bafe  and  fo 
barbarous,  as  the  like  I never  heard  of,  nor  fcant  the  like  a mau  find l 
never  read  of, , 

The  niannlr  of  it  is  fuch,  as  h exceeding  ft  range  : done  upon  the  fud- 
den  ! done  in  an  inftant ! done  with  a pi  ;<jl  ! done  with  your  own  piftol  ! 
under  the  colour  of  kuutncis  : As  Cain  talk’d  with  his  brother  Abel,  he 
rofe  up  and  flew  him. 

Your  executioners  of  the  murder  left  the  poor  mifitrable  man  that  was 
murdered  no  time  to  defend  Itimfelf ; no  time  to  pray  for  himA.il’ ; fcant 
anytime  to  breathe  out  thefe  laft  words,  Lord  have  mercy  ufin  mt  I 

The  ground  of  this  malice  tluttyou.  bore  him.  grew  not  out  of  any  of- 
fence that  be  ever  willingly  gave  you^but  out  of  the  pride  and  haugbtinefs 
of  your  own  felf ; for  that  in  the  filfe  conceit  of  y our  own  (kill,  s • u would 
needs  importune  him  to  that  adtion,  the  fvquel  whereof  did  mod  uuhap- 
_ . - ,• . . , . pily  breed  your  b’lcmiftt,  the  lofit  of  your  eye. 

But  in  one  thing  you  and  I In  all  never  agree,  that  generous  Ipir.ts  (you  fit;)  And  yoU  have  prefect!  ted  this  malice  very  lung  i forvou  fotlieited  ethers, 
,re  Hard  to  forgive  ; no,  contiwiwife,  generous  and  magnanimous  farm  f0L.r  or  livc  >cars  a,  the  io  juve  committed  tins  foul  and  lielmm- 
«re  readult  to  forgive , and  it  is  a weaknefs  and  impotcncy  of  mind  to  be  murdcr.  Alld  thij  your  f„u|t  lt  far  grir3K.r  fo-,,  ff  v. h .d  committed  t!a; 

ijnmblc  to  torgivc.  fact  yourfclf;  for  tnen  it  had  been  but  your  own  finaJe  inufder  efiyc  but 

But  to  the  purpofc  ; how  foever  murder  may  arife  upon  feveml  motives  110W  havc  youniajc  thcm  who  were  fop  executioner,  ol  vour  malice,  mu.- 

Icfs  or  more  odious,  yet  the  law  both  of  God  and  Man  involves  them  in  ,jercrs  alfo  with  you  : fo  you  have  nude  their  bodies  I'ubjeA  to  the  jullice 

one  degree  ; and  therefore  you  may  read  that  in  Joab’s  cafe,  which  was  a of  mallj  anJ  tl,cir  foug  fui,jca  to  foc  ju(jice  of  God,  winch,  without  his 
murder  upon  revenge,  and  match’d  with  your  cafe  ; he  tor  a dear  brother,  raCrcy,  they  mull  endure. 

aid  you  fin  a dear  part  of  your  own  blood ; yet  there  was  a feme  charge  All  thcfo  dfciimftancts  do  exceedingly  aggravate  your  offonce, 
given,  it-Jhau  not  pap  unpunift.'td.  This  offence  of  yours  is  called  one  of  the  irying  (ins;  lor  Clod  find  un- 

And  cciuinly  the  circumifoncc  of  time  is  heavy  unto  you ; it  is  nowiivc  t0  Ca,»,  The  vcic:  of  thy  Mxr's  blood  fa  fliange  phrafe,  a voice  of  blood  !) 
ynsrs  hnee  this  unfonunaie  man.  Turner,  be  it  upon  accident  or  defpight,  tTjtth  unit  me  from  the  ground. 

gave  the  provocation,  which  was  the  feed  of  your  malice.  All  paflions  arc  AnJ  for  thc  pun;(hmcm  of  it,  it  i»  f-iJ  rlf-wherc  in  the  facrcd  Wnrr!  of 
aiiuaged  Wnh  time  5 love,  hatred,  grief,  tfe.  all  fire  burns  out  with  time,  God,  That  he  that  Jhtitidb  man's  hi-fi,  by  man  jh«H  his  Lhfilt  fed.  Again, 
if  no  tewei  UC  put  to  1: : ror  you  to  have  been  in  the  gall  ol  biitcrntfs  fo  But  this  funijhment  of  blood  u mt  sndefil.jL  l Ififi-,  f.r  ,t  is  better  shot  one 
Jena,  and  «o  have  been  in  a reillefs  cafe  of  his  blood,  is  a ft  range  example,  fauld  die  by  the  law,  than  many  without  it. 

J»;.d  I mult  Sell  you  plainly,  that  ! conceive  vou  Uvt  fuck'd  thofc  affec-  you  are,  my  Lord,  to  uke  a ferious  eonfideratian  of  th:  fhort  date  of 
turn,  of  dwelling  in  malice  rather  out  ol  Italy,  and  omlandifti  mannet.e,  your  ][fe  whcrein  prcfently  you  flan.l ; for  by  the  juflice  of  |hc  Law,  y.  u 
where  you  have  converlr.*,  than  out  Of  any  part  of  this  Iffand  of  En’Lnd  m(,ft  |U|fcr  thc  pums  of  diath,  and  be  affurci'ly  pcrluadc-l,  thc  time  is  nut 
ena  Scotland.  ...  , far  off : fof  tho*  the'Kihg'be Wcectling  mefcilul,  yet  i*  he  alfo  exceeding 

But  now  farther,  ir.7  Lorn,  I would  ltavc  you  look  a little  upon  this  juft.  And  he  hath  had  fuch  art  extmordiirery  care  of  juflice  in  this  cafe, 

rfttnee  in  the  glafs  of  God’s  judgment,  that  God  may  have  the  glory.  that  «l;o'  it  were  plotted  by  you,  mv  Lord,  t!  the  mui'derct  Ihouldefvape, 

You  have  triends  and  entertainment  in  foreign  parts  : it  hud  been  an  tdfy  and  fly  into  his  own  counti'y  of  Sf-.’/okf.  fir 'remott 'from  the  juflice  of  the 
thing  lot  you  to  have  fet  Cat  lie/,  or  fome  other  blnr.d-hound  on  work.  Law  of  England  •,  yet  his  M jcfly’i  care  hath  lu  purfued  him,  that  there  he 
when  your  perfon  had  been  beyond  the  firas  ; and  fo  this  news  might  havc  was  quickly  apprehended,  and  ti  n • ouniiy  could  be  n > protcAion  for  him. 
come  to  you  in  a pacquer,  ami  you  might  have  fo  looked  on  how  tlic  ftorm  JCav,  his  Majefty  moil  religioufly.  and  ,'tmifi  like  a juft  Prince,  protdlcd, 
would  pals  : but  God  bereart  you  of  this  providence,  and  hound  you  here  that  if  he  were  in  any  part  of  Ghriftondom  to  be  found,  he  would  furcly 

under  the  hand  of  a King,  thsc  is,  though  abundant  in  clemency,  yet  uo  have  him  ; lb  zealous  is  he  of  juflice  in  this  fo  hs.n  us  an  ofmcc  ofmur- 

Wfe  zealous  of  jultlce.  dcr>  And  in  a matter  that  concerns  juftire,  he  rcfpecls  not  his  own  na- 

Ag3in,  wncii  you  came  in  at  Lambeth,  you  might  have  perfifted  in  the  tive  nation  of  S.otbuid,  more  than  hs  doth  his  own  hereditary  R : a 1 m of 
denial  ol  the  procutcment  of  the  faA,  Cash e’  (a  tMolutc  man)  might  hav.  England. 

cleared  you;  for  they  th2t  are  refolutc  in  milchief,  are  commonly  obflinaic  Therefore,  my  Lord,  prepare  yourfclf  to  die;  and  tho’ the  manner  of 
in  concealing  their  procurers ; and  fo  nothing  fhouid  be  againll  you  but  yourdcaffr  be  by  the  Law  ol  fiy/o.-u/ unfitting  (as  you  perhaps  may  think) 
prclumptfon.  But  then  God,  to  take  away  all  obftnifiion  of  juft  i.c,  gave  for  a man  of  your  Honour  and  Blood,  yet  furcly  it  is  fit  enough  for  a man 
ycu  the  Grace  (which  ought  indeed  to  be  mor-  comfort  unro  you  than  any  of  your  merit  and  offence.  And  thc  Law  of  Lnphnd  makes  no  difference 
tvalion,  or  device,  whereby  you  might  have  efesped)  to  make  a clear  con-  of  fobjea*  in  matters  of  Felon  v for  the  manner  ol  their  deaths,  when  there 
• • is  no  difference  of  fubiects  in  the  manner  of  their  offences;  and  not  where. 

Other  impediments  there  were  not  a few,  which  might  have  been  an  in-  but  how  a man  dicth,  maketh  to  the  purpofc  : for  the  way  to  Heaven  is  of 
temip.tion  to  thisSay’s  juftice,had  not  God  in  his  providence  removed  them,  like  difference  from  all  pbves.  And,  indeed,  there  is  no  death  miferablc, 

. tBut  now,  that  1 liavt:  g.vcn  God  the  honour,  let  me  alfo  give  It  where  which  the  death  of  thc  foul  doth  not  follow. 

,ls"fxt  t*uc»  which  >"»  to  the  King  our  Sovereign.  Death  is  the  way  of  all  thc  world,  the  palfage  of  all  thc  earth,  and  thc 

Tins  murder  was  no  fooner  committed,  snd  brought  to  his  Majefty’s  end  of  all  men  ; and  not  men  alone,  but  all  worldly  things  arc  moital,  foe 
ears,  but  his  indignation  (wherewith  at  firft  he  Was  moved,)  call  himfclf pre-  foul  of  m.-:n  only  excepted. 

fenriy  into  a great  deal  of  care  and  providence  to  h .vc  jufticc  done.  Thcrcfori,  my  Lord,  provide  carefully  that  your  foul  may  have  a good 

1‘irjl , came  forth  hit  proclamation,  fomewhat  of  a rare  form,  and  devi-  and  goJly  departure  from  the  body,  which  will  finely  be  by  your  unfrigu- 
ku  and  in  eftet  dire  fled  by  his  Majelty  himfclf,  and  with  that  he  did  pro-  ed  conieiHon  and  earncll  repentance  of  all  your  fins,  and  eipccially  oi'  this 
lecutc  the  otrenders  (as  it  were)  with  the  brcrtii  and  blafts  of  his  nroufo.  moft  bloody,  this  moil  heinous  and  crying  iiu.  by  your  bumble  calling  and 
I hen  did  his  Mujcfty  ftrctch  forth  his  long  arms,  (for  Kin"9  you  know  crying  upon  God  for  his  mercy  tind  forgivenefs,  and  by  confident  and  ftcdr 
•^vc  long  aims)  otic  of  them  to  the  fea,  where  he  took  Grdy  fhipped  for  faft  faith  in  Cini/1  Jejm,  to  receive  and  accept  it. 

whogave  the  firft  light  of  trftimony  ; the  other  arm  to  Scotland,  For  repentance  is  an  a A of  all  acL,  ami  faith  in  foe  mercies  of  God  is 
and  took  hold  if- Canid,  ire  he  was  warm  in  his  houfe,  and  brought  him  the  Star  that  gocth  before  the  face  of  repentance,  and  very  exceeding  avail- 
tr.e  length  of  this  kingdom  under  fuch  fafe  watch  and  cuftody,  as  he  con'd  ab!c  by  thefts  three  fyjlabks,  ptceavi. 

wve  no  means  to  cfcape,  nor  learn  no  IdTons  to  ftand  mute ; in  which  Cafe  And  fo  with  this  fliort  Exhortation  I will  cad  ; and  wifh,  what  foc  ver 

pernairt  this  day's  jufticc  mijht  have  rcccivrd  a flop.  So  that  1 may  con-  your  life  hath  been  heretofore,  yet  foal  your  death  may  be  nappy  now. 
cJudc  that  lus  Mnjcfty  hath  fcew’d  himltlf  God’s  true  Lieutenant,  ind  that  And  fo  l will  proceed  to  Judgment. 

. ,s  no  'efpccler  <>f  p-r fons,  hut  Englift,  Scott,  Noblemen,  Fencer,  (which 

**  £ ,?n!'°lr  trade)  are  all  to  him  alike  in  rcfpecl  of  juflice.  You  have  been  indicUd  as  acctffary  to  wilful  murder,  as  acccffary  in 

of  a^’i  ^“f  fotther,  that  his  M.'irfty  ha:h  had  in  this  matter  a kind  procuring  the  mu:d-r  ; ahd  y|  on  this  Indictment  yuu  have  been  arraigne.l, 
,C  ' 5 ^or  at  what  time^ Corbel  and  Grjv,  and  you,  my  Lord,  and  upon  your  arr.iignmciu  you  pleaded  not  guilty  ; but  fince,  upon  buttc.t 

jru. . f wci  • bed  no  man  knew  whither,  to  the  lour  wmdi ; the  King  ever  advifemenc  and  juU^mcni,  veu  iuvc  tonlelfd  ihc  foci:  Thc  (_’•  urt  therc- 
P*  e in  a conficent  and  undertaking  niannrr,  that  wherefocycr  the  offcnJ-  fore  doth  award.  That  you  Hull  be  had  from  hence  to  your  former  place  of 

5 were  in  £r,r;^,  he  would  produce  them  forth  to  juflice;  of  which  Impul’vnmcnt,  and  In  up  thence  to  the  place  of  execution,  and  tr.erc  b? 

r,  ma^e  *lim  niafier.  lunged  till  you. be  dead.  And  God  have  mercy  upon  your  foul. 

J return  to  you,  my  Lord,  though  your  offence  hath  been  great.  And  then  foe  Judge  fpeakmg  to  thc  Sheriff,  Lid,  Air.  Sheriff,  fee  exc- 

yuur  confcfiion  hath  been  free,  and  your  behaviour  and  fpeech  full  of  dif-  cution  be  done  *. 


The  L-'fd  Sanyuirc  having  ended  Jii»  fp-.cth.  Sir  tiuii  Baas  fyskeas 
'folfoweth  . 

In  the  cafe  of  life  and  death  the  Jury’s  patt  is  in  effect difeharged ; fur 
after  a frank  and  formal  conftfijon  their  labour  is  at  an  end:  fo  that  wltat 
hetb  been  laid  by  Mr.  Attorney. General,  and  (h»U  be  by  myfelf,  is  rather 
convenient  than  nectfliiry, 

My  Lord  S-njuire,  your  fault  is  great ; it  cannot  be  extenuated,  and  it 
needs  not  be  aggravated ; and  (if  it  needed  ) you  have  made  fo  full  an  anato- 
py  of  It,  out  o:  your  own  feeling,  as  it  cannot  be  match’d  by  myfelf,  01 
anv  man  elfc  out  of  a coitccit. 

Thig  Chriffiau  and  penitent  coutfe  of  yours,  draws  me  thus  far,  that  1 
aciee,  th3t  even  in  extreme  evils  there  arc  degrees  : fo  this  inftance  of  your 
offence  E not  of  the  higheft  ftrain  ; for  if  you  had  fought  to  take  away  a 
man’s  lile  for  his  Vineyard  as  Ahc.b  did,  or  for  Envy  as  Cain  did,  or  to  |rof- 
ficls  his  Bed  as  Davtdtiiil,  furcly  this  offence  had  been  more  odious.  YOur 
temptation  was  revenge,  which  the  more  natural  it  is  to  man,  thc  more 
have  laws,  both  divine  and  human,  fought  to  reprefs  it:  Imihi  vindifla.) 


to  rardf  ^1D*’  bailofScnd  10001.  furappicheoditK;  of  him:  thc  Archhifhop of Cautrrbvrj  and  feveral great  tnen  imrrcetlrd  fbrliim  in  vain ; nothiup cnnld  arsil  with  thc  ICng 
the*  eld  e'.i "•1W’  '*'1‘oll*ouS‘‘t  Ihc  ma'-.mg  lum  an  example  waaneceiTwy  to  curb  the-hduUscc  of  thc  5»cf/,  who  had  alnoulycomm-ttidiundiy  ouUagciifl  Eafi.r.J.  Itii  ihouabt 
' f® 1 *«*tnbut*d  to  t'.uu.urdcr,  stria,  ihc  loud  SoHfynv  i being  at  the  Cnnit  of  firnrj  King  of  P'cnttc,  uhualkcd  him.  But*  iv  .'o.f  bit  eyet  He  t«M  him,  t:  -u.ae 
Lr  Eing  nplics  Ihtbtiv  man  time?  This  quetfion  made  fuch  an  imprciTion  upon  tbe  youtif  Lord,  that  at  hii  Vcturn  to  England  be  caufcd  Turner  u> 

Voi  T/i  !1'  See  i dt  Cample*  Bijlerj  <jf  England,  voi.ll.  p.  6i8.  and  Repin,  vol.  IX.  p.  ; St*. 

» «*-.  \ li,  N Ofl 
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( 9 1 ) 7<6<?  Arraignment  of  the  Lord  Sanquire,  io.  Jac.  I.  ( 92  ) 

On  Mor.dcro  following,  being  Sf . Piter's  Day,  the  29th  of  Jane,  1612,  I , fuch  Matter  before  the  Juftices  of  the  Pe2ce,  or  other  Juftices  or  Com- 
thc  Lord  Sanquire  was  brought  from  the  Prifoii  fomewhat  early  in  the  ‘ niiffioners,  to  enquire  of  Felonies,  where  fuch  Offence  ot  Acccffory  or 
Morning,  into  the  Grtnt  Palace-Yard,  before  IVcJhmnJlir-HaU  great  Gate,  • Acceffories  in  anv  manner  of  wife  (hall  be  committed  or  done,  (hall  be 
there  to  fuffer  Death  on  a Gibbet  erected  for  that  Purpofe  ; where  bring  ‘ as  good  and  effectual  in  Law,  as  if  the  principal  Offence  had  been  com- 
•feended  the  Latldcr,  he  fpake  to  the  People  a good  while,  cxcufing  him-  ‘ mitred  or  done  within  the  fame  County  where  fuch  Indictment  {hall  be 
felt  for  the  Fact  no  ntherwile  than  formerly  he  had  done  at  the  King's-  * found  : And  that  the  Juftice of  Gatil-dclivery,  or  Oyer  an  i 'I  ertniner. 
Bend'  Bar  : Alking  God  ar.d  the  World  Forgivenefs  for  the  fame,  pro-  * or  two  of  them,  of  or  in  fuch  County  where  the  Often  cv  ot  any  fuch 
tcli'iig  his  Dt  reflation.  thereof,  now  that  he  truly  underftood  the  Foulnefs  ‘ Acccffory  (hall  be  hereafter  committed  and  done,  upon  fait  to  them 
of  it;  affirm  in",  that  till  he  fir  ft  was  brought  to  his  Trial,  the  Devil  had  * made,  fhall  write  to  the  Cafes  Resuhrun,  or  Keepers  of  the  Records, 
fo  far  blinded  his  Umlcrftanding,  that  he  could  not  apprehend  that  he  had  1 where  fuch  Principal  fhall  be  hereafter  attainted  nr  convicted,  to  cer- 
ilone  ami  fs,  orotherwife  than  was  fitting  for  a Man  ot  his  Rank  and  Qua-  * tify  them  whether  fuch  principal  be  attainted,  convicted,  or  otherwife 
iitv,  having  been  trained  up  in  the  Wars,  and  lived  the  Life  of  a Soldier,  * difeharged  of  fuch  principal  Felony  ; who  upon  fucb  writing  to  them,  or 
which  Sort  of  Men,  be  faid,  Rood  more  on  Points  of  Honour  than  Reli-  ‘ any  of  them  directed,  fhall  make  fuffic.'ent  Certificate  in  writing,  under 
gion.  He  humbly  thanked  God  that  had  opened  his  Eyes,  and  given  him  ‘ their  Seal  ot  Seals,  to  the  faid  Juftices,  whether  fuch  Principal  be  attainted, 
the  Grace  to  fee  his  Offence,  and  truly  to  apprehend  the  Foulnefs  of  it.  ‘ convicted,  orotherwife  difeharged,  or  not.  And  after  they  that  fo 
At  length,  he  profeffed  himfelf  to  die  a Reman  Catholick,  and  defired  all  ‘ (hall  have  the  Cuftody  of  fucli  Records,  do  certify  that  fuch  Principal  is 
/?:mtfneCathol teles  there  prefent  to  pray  for  him.  He  faid,  that  for  world-  ‘ attainted,  convified/or  otherwife  difeharged  of  fuch  Offence  by  the 
ly  refpecls,  he  had  long  ncgledted  the  public  Profeflion  of  his  Faith  in  ‘ Law;  that  then  the  Juftices  of  Gaol  delivery,  or  of  Oyer  and  Termi- 
that  kind,  and  he  thought  God  was  angry  with  him  for  it;  and  he  knew  ‘ ncr,  or  other  there  authored,  fhall  proceed  upon  every  fuch  Acccffory, 
not  but  God  might  inflict  this  juft  Punilhmcnt  upon  him  for  that  Ne-  ‘ in  the  County  or  Counties  where  fuch  Acceftbry  or  Acceffories  became 
gleet ; and  therefore  he  adviled  all  Men  that  flood  fo  a Seeled  in  Heart,  * Acceftbry,  in  fuch  manner  and  form  as  if  both  the  faid  principal  Of. 
not  to  procraftinatc  nor  delay  ; for  Delays,  he  faid,  are  dangerous.  The  • fence  and  Acccffory  had  been  committed  and  done  in  the  faid  County 
Religion,  he  faid,  was  a good  Religion,  a faving  Religion,  and  if  he  had  ‘ where  the  Offence  of  the  Accciiory  was  or  fhall  be  committed  or  done, 
been  conSant  in  that  Religion,  he  was  verily  pcriuadca  he  had  never  fal-  ‘ And  that  every  fuch  Acccffory,  and  other  Offenders  above  expreffed, 
Jen  into  that  Miferv.  1 fhall  anfwcr  upon  their  Arraignments,  and  receive  fuch  Trial,  Judg- 

So  falling  to  his’  Prayers  for  a while  in  private,  and  after  in  publick  ‘ ment.  Order,  and  Execution,  and  fuffer  luch  Forfeitures,  Pains  and 
praying  for  the  King  and  Queen,  their  Royal  Iffue,  and  the  State  both  of  ‘ Penalties,  as  is  ufed  in  other  Cafes  of  Felony  : Any  Law  or  Cuftom 
England  and  Scotland,  with  the  Lords  of  the  Council  and  Cjturch,  he  fub-  ‘ to  the  contrary  heretofore  ufed  in  any  wife  notwithftandine.'  And  upon 
mitred  himfelf  to  the  Will  of  the  Executioner;  who  calling  him  off  the  this  Statute,  divers  (b)  Queftions  were  moved  ; 1.  If  the  Indictment  in 
Ladder,  fullered  him  there  to  hang  a long  Time,  that  People  in.  this  great  the  County  df  Midditfex  of  the  Acceftbry  fliould  recite,  that  the  principal 
Man  might  take  Notice  of  the  King’s  greater  Juftice.  was  indicted  before  Comm  iff  oners  of  Oyer  and  Terminer  in  the  City  of 

Kete,  That  this  Lord  was  trieJ  by  the  Country,  but  challenged  his  London,  (as  in  Truth  he  was)  or  if  the  Itidi&ment  fhould  recite  in  ja£!o. 
Trial  by  Peers,  which  was  denied  him,  becaufe  though  he  were  a Lord  that  the  principal  committed  the  Murder  in  London,  &c.  ? And  it  was 
in  Scotland , yet  he  was  no  Lord  of  the  Parliament  here  in  England,  nor  refolved,  that  the  Indictment  in  Middltjtx  fhould  recite,  default,  that  the 
had  any  Englifj  Barony.  Principal  committed  the  Murder  in  London . For  the  recital,  that  the  Prin- 

Note  alfo,  That  Carliel,  and  another  with  him,  but  whether  it  were  cipal  is  indidted  of  Murder  in  London , is  no  direct  Affirmation  that  the 
Gray  or  no,  1 cannot  certainly  affirm  ; butfurelam,  it  was  one  that  was  Principal  committed  the  Murder;  for  the  Indiflment  is  but  an  Accufa- 
wtth  Czrliel  when  he  did  the  Fail  (and  I take  it  to  be  my  Lord’s  Page),  tion,  and  in  lieu  of  the  King’s  Declaration,  which  may  be  true  or  falfe  5 
were  hangingou  two  Gibbets  fet  up  in  Fleit-Streit , over  againft  the  great  and  this  agrees  with  former  Precedents.  And  accordingly  the  Indictment 
Gate  of  the  ff 'bite -Friars , very  early  in  the  Morning,  before  the  Lord  was  drawn  ; upon  which  the  Acccffory  was  convicted,  as  appears  before 
Sanqmrt  had  his  Trial  *.  by  the  Indictment  itfelf. 

Note  alfo.  That  one  of  thofc  Gibbets  was  higher  than  the  other  by  the  2.  The  fecond  Qucftion  moved  upon  the  Statute,  was.  If  the  (i)  Juf- 
Lcngth  of  a Man,  or  thereabouts;  and  I demanding  the  Rcafon  thereof,  ticcs  of  the  King’s-Bcnch  arc  within  thefe  Words,  Juftices  of  Gaol-de. 
was  anfwered  by  a Standcr-by,  that  the  Manner  of  Scotland  is,  that  when  livery,  or  Oyer  and  Terminer?  And  it  was  objcdtcd.  That  the  King’s- 
a Gentleman  is  hanged  with  a Man  of  meaner  Quality  than  himfelf,  the  Bench  is  the  hieheft  Court  of  ordinary  Juftice  in  criminal  Caufes  within 
Gentleman  hath  the  Honour  of  the  higher  Gibbet,  and  thinks  himfelf  the  Realm,  and  paramount  the  Authority  of  Juftices  of  Gaol-delivery, 
much  wronged  if  he  be  not  fo  difpofed  of.  Whether  this  Anfwer  was  (e-  and  Commiffioners  of  Oyer  and  Terminer;  and  as  it  is  held  in  27  AJf.  1. 
rious,  or  byway  of  Scorn,  let  him  that  defircth  to  be  refolved  by  Enquiry  is  (k)  more  than  the  Eyre;  for  they  Ihall  examine  the  Errors  of  the  Juf- 
refolvc  himfelf.  rices  in  Eyre,  Gaol-delivery,  and  Oyer  and  Terminer;  and  therefore  in- 

Sir  Eduard  Coke,  in  his  ninth  Report,  p.  117,  (d  feq.  gives  the  fol-  afmuchas  the  Juftices  of  the  King’s-Bcnch  are  paramount  and  I u peri  ora 
lowing  Account  of  over  all  the  others,  they  cannot  be  included  within  their  Inferiors,  viz. 

The  Lord  Sanebar's  Cafe.  Juftices  of  Gaol-delivery,  or  of  Oyer  and  Terminer.  Alfo,  the  Juftices 

TDObtrt  Creighton,  Lord  Sancharf,  a Baron  of  Scotland,  of  his  Malice  of  the  King’s-Bench  have  a diftindt  and  fupreme  Court;  and  the  Juftices 

prepenfe  at  IVtJlminJler , in  the  County  of  Middlefex,  incited  and  pro-  of  Gaol-delivery,  and  Oyer  and  Terminer,  other  diftindt  and  fubnrdinate 
cured  Robert  Carliel  to  kill  John  Turner,  who  accordingly  affociating  him-  Courts.  And  therefore  it  was  adjudged,  Hill.  30  El.  Reg.  in  the  King’s- 

fclf  with  one  James  Inveng,  the  t ith  of  May  now  laft  paft,  killed  the  faid  Bench,  that  where  R.  (1)  Smith  was  indidted  of  Forgery  of  a falfe  Deed 

John  Turner  within  the  City  of  London.  And  the  King  in  his  Zeal  to  at  the  Seffions  of  (m)  Peace  in  the  County  of  Oxford-,  and  the  Statute  of 

Juftice  in  this  Cafe,  immediately  fent  for  the  two  Chief- Juftices  ami  5 El.  c.  14.  which  inflidls  the  Puniflimcat,  and  upon  which  Adi  the  In- 
Chicf-Baron,  and  commanded  there  fliould  be  fpcedy  proceeding  againft  di&meni  was  grounded,  provides,  th.it  the  Indidiment  (ball  be  taken  be- 
the  Loid  Sancbar,  according  to  Law.  To  which  the  Juftices  anfwered,  fore  Juftices  of  Affizc,  and  Juftices  of  Oyer  and  Terminer : And  although 
That  the  Lord  Sancbar  was  but  an  Acccffory  in  thisCale,  and  therefore  the  Juftices  of  Peace  by  their  Cummiflion  have  Power  to  hear  and  detcr- 
he  (a)  could  not  by  Law  be  convicted  before  the  principal  is  attaint-  mine  Felonies,  Trcfpafs,  (tic.  and  have  an  exprefs  Claufe  ad  audiendurn 
ed ; but  if  the  principal  could  be  apprehended,  then  both  might  be  at-  (A  t f minor, d',  fo  that  they  are,  as  it  was  urged,  Julhces  of  Oyer  and 
tainted  with  more  Expedition  than  could  be,  if  the  principal  (hould  be  at-  Terminer  ; yet  it  was  refolved  per  tot'  cur’,  that  bccaule  there  was  a Corn- 
tainted  by  Utlagary.  Then  it  was  afkcd,  how  the  Lord  Sancbar,  being  million  of  Oyer  and  Terminer  known  diftindtly  by  that  Name,  and  the 
an  ancient  Baron  of  Scotland,  fliould  be  tried  : And  it  was  anfwered  by,  Coinmiflion  of  the  Peace  known  diftindtly  by  another  Name,  that  the  faid 
them.  That  none  within  this  Realm  of  England  is  accounted  (b)  a Peer  Indidiment  was  not  well  taken,  and  therefore  was  quafhed.  But  it  was 
of  the  Realm,  but  he  who  is  a Lord  of  the  Parliament  of  England-,  for  refolved,  that  the  (n)  Juftices  of  the  KmgVBench  are  the  fovercign  Juf- 
every  Subject  cither  is  a Lord  of  the  Parliament,  or  one  of  the  Commons,  rices  of  Goal-delivery,  and  of  Oyer  and  Terminer  ; and  therefore  they 
and  the  Lord  Sancbar  was  not  a Lord  of  the  Parliament  within  this  King-  are  included  within  tne  faid  Words  : And  therefore  it  is  held  in  7 E.  IV. 
dom,  and  therefore  fliould  be  tried  by  the  Commons  of  the  Realm,  viz.  18.  a.  (A  4 H.  VII.  18.  that  if  an  Indictment  of  forcible  Entry  be  removed 
Knights,  Efquires,  or  others  of  the  Commons  ; and  therewith  agree  our  into  the  King’s-Bench,  the  Juftices  of  the  King’s  (e)  Bench  (hall  award 
Books,  as  well  ancient  as  others,  (c)  u E.  III.  Brief  473.  8 R.  II.  Reftiturion;  and  yet  the  Stature  of  8 H.  VI.  t.  9.  ipeaks  only  of  Juftices 

(d)  Proaj.  pi.  uit.  (e)  20  E.  IV.  6.  a.  b.  20  El.  (/)  360.  Then  the  King  of  the  Peace;  but  the  Rcafon  is.  becaufe  they  have  the  fovercign  and  fu- 

asked,  in  what  Court,  after  the  principal  is  attainted,  the  Lord  Sancbar  premc  Authority  in  fuch  Cafes.  And  according  to  this  Rcfolutbn,  the 

fliould  be  tried  ? And  the  Juftices  anfwered,  that  forafmuch  as  the  Pro-  Juftices  of  the  King’s-Bench  wrote  according  to  the  faid  Act  to  the  Juf- 

curcmcnt  was  in  Middlefex,  it  was  moft  convenient  to  try  him  in  the  ticcs  of  Goal-delivery  in  London,  before  whom  the  Principal  was,  (Ac. 

King’s-Bench.  And  thereupon  the  King  refolved,  that  he  fliould  not  be  who  certified  the  Record,  (Ac.  as  appears  before  at  large, 

committed  to  the  Tower,  but  to  the  Prifon  of  the  King’s-Bench,  where  3.  It  was  moved,  if  the  Lord  Stmcbar  could  not  in  Term-time  be  indict- 
he  might  be,  ifOccafion  required,  fooncr  and  cafier  examined,  than  if  ed,  arraigned,  and  convicted,  at  Newgate  before  Commiffioners  of  (p) 
he  (hould  be  committed  to  the  Tower:  And  the  King  commanded  the  Oyer  and  Terminer  for  the  County  of  Middlefex,  and  it  was  refolved  he 
faid  Juftices,  that  all  things  (hould  be  prepared  for  the  legal  Proceeding ; could  not;  for  the  King’s-Bench,  as  has  been  faid,  is  (c)  more  than 
and  that  he  would  endeavour  to  caufe  not  only  the  principal,  but  others  Eyre,  and  therefore  in  (r)  Term-time  no  Commillioner  of  Oyer  and  Ter- 
alfo  who  might  difeover  the  Truth  of  the  Fact,  to  be  apprehended.  And  miner,  or  Gaol-delivery,  by  the  Common  Law,  can  fit  in  the  fame  County 
thereupon  the  faid  Chief- Juftices  conferred  with  the  other  Juftices  of  the  where  the  King’s-Bench  fits;  for  (s)  in  prafentia  majeris  cejfat  pouf’  mi- 
King’s-Bcnch,  before  whom  the  Lord  Sancbar  (hould  be  tried.  And  be-  noris,  and  therewith  agrees  27  AJf.  p.  1 . out  Corbel  and  Irturng  were 
fore  them  divers  Queftions  were  moved  concerning  the  legal  proceeding  in  indi&ed  and  attainted  in  London,  where  the  MurJer  was  committed,  be- 
this  cafe.  i.  Upon  the  Statuteof  (g)  2 E.  VI.  r.,24.  by  which  it  is  cn-  fore  Juftices  of  Oyer  and  Terminer  in  the  (t)  Term-time,  becaufe  in  an- 
adted,  as  to  this  Point  in  this  Manner:  ‘ And  farther  be  it  enadied  by  other  County  than  where  the  King’s-Bench  fits. 

* the  Authority  aforefaid,  That  where  any  Murder  or  Felony  hereafter  4.  It  was  moved,  if  the  Lord  Saruhar  being  indidted  in  the  King’s- 

, fhall  be  committed  or  done  in  one  County,  and  another  Perfonormore  Bench,  if  there  muff  be  (u)  fifteen  Days  for  the  return  of  the  ve.  fa.  for 

, (hall  be  Acccffory  or  Acceflbries  by  any  manner  of  wife  to  any  fuch  if  fifteen  Days  are  requiiite,  be  cannot  be  arraigned  this  Term.  And  it 

t Murder  or  Felony  in  another  County,  that  then  an  Indictment  found  or  svas  refolved  not,  becaufe  the  Offence  was  committed  in  MUdaleftx,  where 

t taken  againft  fuch  Acccfl’ory,  or  Acceffories,  upon  the  Circumftance  of  the  Court  fits  ; but  if  the  Indictment  had  been  taken  in  any  other  County, 

• Sec  the  Record  of  the  Conviction  of  Car  Ur!  and  Ir-.ver.g,  in  Coke's  ninth  Report,  p.  114. 

+ HV/rn’o  Hilt.  p.  59,  60.  (a)  4 Co.  4;.  b.  (b)  Co.  Lit.  16.  b.  7 Co.  15.  a.  Calviu's  Cafe,  ilnft.  3 Infl.  jo.  fc)  7 Co.  15.  b.  1 5.  a.  Calvin’s  Cafe.  (JJViVt. 
Precefs  2:4.  7 Co.  13.  b.  Calvin’*  Cate.  (t)  7 Co.  ij.  h.  Calvin’s  Cafe.  Br.  Nofme  de  Dignity  49-  {ft  7 Co.  if.  h.  aj.  a- Calvin’*  Cafe.  Dy.  360.  pi.  6.  Co.  Lit- 
361.  b.  fgj  1 it  J E.  VI.  c.  a 4.  3 fill-  «13-  (bl  S In,t-  49-  (it  3 lnft-  *»3-  5 -Vlar.  Br.  Oyer  and  TcrmtB.  8.  4- Inlt.  73,  Cowley  66.  Poftea  1 18.  b- 

tj  Stanf.  C01.  a.  4 Infl.  73.  Pitz.  AtSic  146-  Br.  Efcape  si.  Br.  Jurifdia.  66.  Poftea  1 18.  b.  Br.  Judges,  Juiticts.  See.  16.  1 Cro.  El.  73.  £97.  3 Inft.  103.  Cavvi- 

:;S,  559.  (m)  Cr.  El.  601. 697-  Cawl.  ajJ,  159.  Sasil  134.  H.  P.  C.  165.  (n)  H.  P.  C.  163.  Cawley  66.  j lull.  103.  Ante*  j 18.  a.  j Mar.  Bi.  Over  & Terminer  S. 

4 Inft-  75.  (0)  Kehv.  139.  a.  b.  Dy.  18^.  pi.  6.  1 1 Co.  39.  a.  b.  65.  a.  t Roll.  Rep.  9s.  B. forcible  Entre  27.  Dali.  sj.  pi.  8.  Dali,  in  Kclw.  104.  pi.  » Dali,  in  Nifli.  pL  s- 

Fira  Entre  44.  Br-  Rellitut.  1 1 Dalt.  Juft.c.  -.14.  Jenk.  Cent.  197.  *'*«.  (p)  H.  P.  C.  i$6.  3 Inft.  57.  4 Inft.  75-  t Stanf.  Cor.  35.  a.  4 lnft.  73.  Fit z.  Afflfe  14 <• 

Bi.  Efcape  21.  Br.  Jurildiriion  66.27-  Aif-pl.  t.  Br.  Judges,  Juftices,  &c.  16.  Antean8.  a.  (rj  ro  Co.  73. b.  3 lull.  *7.  (1)  10C0.  -3.  b.  a Inft.  36.  166- 

(ej  Puft.  ui.a.  (uj  s Inft.  jjo.  568.  H.  P.  C-  157.  Co.  Lit.  134.  b. 

and 
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nd  removed  thither,  there  ought  to  be  fifteen  days,  fie.  and  therewith 
* rce  the  precedents,  and  the  continual  ufage  of  the  fame  Court. 

- It  was  refolved,  that  forafinuch  as  there  was  not  any  direft  proof,  that 
Hfghut  Irweng  was  commanded  or  procured  by  the  Lord  Sanchor  to  commit 
murder,  but  that  he  affociated  himfelftoR}Arr/C<rW;//who  was  procured 
ty  him,  that  the  (t/)  bed  way  is  to  indift  the  Lord  Sanchor i as  accefiory  to 
jbhfrt  Carliel  only  : for  lnuiftmenis  which  concern  the  life  of  men  ought 
to  be  framed  as  near  the  truth  as  may  be,  W to  petius,  becaufe  they  arc  to 
be  found  by  the  oath  of  the  Grand  Inqueft,  which  finding  is  called  (x)  vt- 
rt, iidum,  quaft  dictum  veritatis-,  and  yet  it  was  refolved,  that  if  one  is  in- 
diefed  as  accefiory  to  (j)  two,  and  he  is  found  acccfibry  to  one,  the  ver- 
dict is  good.  Vi idt  the  Statute  of  IV.  I.  c.  (z)  14..  by  which  it  is  enacted, 
flat  tiini  hi  tut  lowed  upon  appeal  of  commandment,  force,  aid,  or  receit,  until 
he  that  h appealed  of  the  deed  be  attainted,  fo  that  one  like  taw  le  ufed  therein 
through  the  Realm  : which  is  but  an  affirmance  of  the  common  Law  : for 
there  cannot  be  an  accefiory  unlefs  there  be  a principal,  no  more  than 
there  can  be  a fhadow  unlefs  there  be  a body.  But  this  word  appeal  has 
two  fignifications  in  law  ; one  general,  and  that  is  taken  for  an  accu ra- 
tion, generally,  and  accufatio  ejl  duplex,  eitherby  inquifition,  by  Indict- 
ment, and  that  is  at  the  fuit  and  in  the  name  of  the  Kingl  or  by  the  party, 
and  in  his  name,  as  in  appeal  by  Writ  or  Bill  : or  by  Appeal,  i.t.  accu- 
fstion  of  an  approver;  and  therewith  agree  all  our  book?,  and  Stamf  l.  2.  de 
Pled  cor'  e 52.  /.  142.  b.  where  he  faith,  after  the  confeffion  of  the  Crime, 
the  Felon  may  appeal,  f.  accufe  others  coadjutors  with  him  to  do  the  Fe- 
lonv  and  in  this  particular  fenfe  for  accu  faticr.  of  the  party  it  is  oftner  tak- 
en. And  as  there  aretwo  manner  of  Accufatious  fo  there  are  twomanner  of 
attainders  of  Felony,  /.  by  judgment  given,/  one  at  the  King’s  fuit,  and 
the  other  at  the  fuit  of  the  party  ; and  both  thefe  attainders  arc  in  two 
manners,  one  after  appearance,  and  the  other  upon  default  after  appear- 
ance, two  ways,  / either  by  verdift  or  confeffion  ; and  at  the  fuit  of  the 
party,  a third  way.  f.  by  battle,  upon  default  by  procefs  of  outlawry, 
where  judgment  is  given  by  the  (o)  Coroners,  or  by  thofe  whom  an  aft 
of  Parliament  and  cuftom  have  enabled.  And  in  the  Statute  of  IV.  ( b ) 1. 
thefe  words,  upon  appeal  of  commandment,  &c.  are  to  be  intended  of  an 
accufation  generally,  / by  indiftment,  as  by  Writ  or  Bill,  tiff,  and  thefe 
words,  until  he  that  is  appealed  of  the  deed  be  attainted,  are  meant  of  all 
manner  of  attainders,  either  at  the  King’s  fuit,  or  at  the  fuit  of  the 
party,  and  either  upon  appearance  or  upon  default.  And  afterwards  in 
the  fame  Aft,  provifion  is  made  for  the  appeal  of  the  party,  which  im- 
plies that  the  word  appeal  (hall  be  taken  in  the  genera!  fenfe. 

6.  It  was  refolved,  that  if  the  principal  is  (r)  erroncoufly attainted, cither 
for  error  in  the  procefs,  or  becaufe  the  principal  beingouc  of  the  Realm, 
He.  is  outlawed,  or  that  he  was  in  prifon  at  the  time  of  the  outlawry,  He. 
yet  the  accefiory  (hall  be  attainted,  for  the  attainder  againft  the  principal 
Hands  till  it  is  reverfed  ; and  therewith  agrees  (d)  2 R.  III.  12.  thcrcfoluti- 
on  of  all  thejuftices  in  theKing’s-Bench  : And  in  18  £.  IV.  9.  b.  thc(r) 
principal  was  erroneoufly  outlawed  for  Felony,  and  the  accefiory  taken,  in- 
difted, arraigned,  convifted,  attainted,  and  hanged;  and  afterwards  theprin- 
cipal  reverfed  the  outlawry,  and  was  indifted  and  arraigned  of  the  faid  Felony, 
and  found  not  guilty,  by  which  he  was  acquitted  ; and  all  this  appears  in 
the  faid  book.  Then  it  will  be  demanded,  that  forafinuch  as  there  cannot 
be  an  acccfibry,  unlefs  there  is  a principal,  and  in  this  cafe  there  is  no  prin- 
cipal, how  the  heir  of  the  acccfibry  (ball  be  reftored  to  the  land  which  his 
father  had  forfeited  by  the  faid  unjuft  attainder?  To  that  it  is  to  be  an- 
fwered,  that  the  heir  may  enter,  or  have  his  action  ; for  now  upon  the 
matter  by  aft  in  law,  the  attainder  againft  his  father  is  without  any  writ 
of  error  utterly  annulled,  for  by  the  reversal  of  the  attainder  againft  the  prin- 
cipal, the  attainder  againft  the  acccfibry,  which  depends  upon  the  attainder 
of  the  principal,  ipfofaBo  is  utterly  defeated  and  annulled  ; and  this  notably 
appears  in  an  ancient  book,  in  the  time  of  E.  I.  tit.  Mort-douncejl . 46. 
where  the  cafe  is,  A was  indifted  of  Felony,  and  B.  of  the  receipt  of  A- 

A.  eloined  himfelf  (and  is  outlawed} : B.  was  taken,  and  put  himfclf 
upon  inqueft,  and  found  guilty,  for  which  B.  was  attainted,  3nd  hanged, 
and  the  Lord  entered,  as  into  his  efeheat;  and  afterwards  A.  came,  and 
reverfed  the  outlawry,  and  pleaded  to  the  felony,  and  was  found  nor  guilty, 
by  which  he  was  acquitted  ; whereupon  the  heir  of  B-  brought  a (f)  Mort- 
dauncejler  againft  the  Lord  by  efeheat,  who  came  and  (hewed  all  this  mat- 
ter, and  there  was  a demur  upon  it;  and  it  was  awarded,  that  the  heirof 

B.  (hould  recover  feilin  of  the  land  ; for  if  B.  was  now  alive,  he  (hould 
go  quit  by  the  acquittal  of  A.  becaufe  he  could  not  be  receiver  of  a felon, 
when  A.  is  no  felon  ; and  all  this  appears  in  the  laid  book.  Vide  4 E.  III. 
3*>.i.  in  Dower  ^E.  III.  3.  a.  in  Ajjife  U Reidef.  8 H.  IV.  4.  1 1 //.IV.  a. 
At.  IV.  20.  bE.  IV.  9. 13  E.  IV.  4.9  H.  VI.  38.  b.  8 H.  VII.  to.  fi l vide 
the  cafe  of  fentcncc(,g)  ofaeprivation  ofonc,  and  prefentment,  inftitution, 
and  induction  of  another ; and  after  by  relation  of  a general  pardon,  ipfo 
facie,  all  are  reftored  without  appeal,  or  new  prefentation,  admiffion,  or 
inftitution,  qd'vide  (b)Dy.  Nota  reader,  to  ouft  all  queft.  to  what  gaol  of- 
fenders (hall  be  committed,  it  is  enacted  by  the  ftatute  of  (1)  5 H.  IV.  e.  10. 
•hat  none  (hall  be  imprifoned  by  any  Juftice  of  the  Peace,  but  only  in  the 
common  goal,  faving  to  lords  and  others,  who  have  gaols,  their  franchifcs 
m that  cafe.  By  which  it  appears,  howjufticesof  Peace  offend,  who 
commit  felons,  He.  to  either  of  the  Counters  in  London,  and  other  pri - 
«>ns,  which  are  not  common  goals. 

But  forafinuch  as  fevcral  perfons  have  carneftly  defired  to  know  the  cir- 
cumftance.,  js  well  of  the  proceeding,  as  of  the  fact  itlelf,  I will  com- 
ply with  their  requeft. 

J^Olert  Creighton , Baron  of  Sanchar , a Scotchman,  about  five  years  ago 
play’d  at  Foils  with  John  Turner  a Fencing-mafter,  and  it  happened 
feat  Turner  in  playing  ftruck  out  the  Baron’s  eye  with  his  Foil ; upon 
which  the  Baron,  finding  himlelf  impatient  under  fo  great  an  affront, 
no1  able  to  bt»r  the  lofs  of  his  eye  without  having  his  revenge,  re- 
feed  to  procure  fomebody  to  kill  Turner ; and  among  his  other  fervants, 
c prevailed  upon  Gilbert  Gray  and  Robert  Cat  lie/,  Scotchmen,  two  of  his 
01  lowers,  to  fhoot T urner  u pon  the  ft rft opportunity  that  fhouldoffer.  Thefe 
then  undertook  toaccomplifh  this  defign,  and  induftriouflycndcavour- 
fe  execute  it;  but  the  ninth  day  of  May  mi,  Gray  repenting  of  a purpofc 


and  aft  fo  barbarous,  vile  and  bloody,  being  touched  with  the  Motion  of  the 
Holy  Ghoft,  refolved  to  proceed  no  farther;  which  the  Baron  of  Sanchar 
being  informed  of,  and  that  Gray  Harkened  in  hi%  promife,  Robert  Carlitl, 
as  is  sforefitid,  undertook  to  execute  what  he  had  promifed  ; who,  the  ele- 
venth of  May  following,  aflbeiating  himfelf  with  fames  Irweng  a Scotchman , 
of  the  frontiers,  about  feven  o’clock  in  the  evening  came  to  a houfe  in  the 
Friars,  which  Turner  ufed  to  frequent  as  he  came  from  his  fchool,  which 
was  near  that  place ; and  finding  Turner  there,  they  falutrd  one  another; 
and Turner  with  one  of  his  friends  fat  at  the  door,  afiting  them  to  drink; 
but  Carlitl  and  Irweng  turning  abouc  to  cock  the  piftol,  came  back  imme- 
diately, and  Carlitl  drawing  it  from  under  his  coat,  difeharged  it  upon 
Turner,  and  gave  him  a mortal  wound  near  the  left  pap  ; fo  that  Turner, 
after  having  faid  thefe  words.  Lord  have  mercy  upon  me  f I am  killed ; im- 
mediately fell  down.  Whereupon  Carlitl  and  Irweng  fled,  Carlitl  to  the 
town,  and  Irweng  towards  the  River;  but  miftxking  his  way,  and  entering 
into  a court  where  they  fold  wood,  which  was  no  thorough-fare,  he  was 
taken.  Carliel  likewile  fled,  and  fo  did  alio  the  Baron  of  Sanchor.  The 
ordinary  Officers  of  Juftice  did  their  utmoft,  but  could  not  take  them  : for 
in  faft,  as  appeared  afterwards,  Carlitl  fled  into  Scotland,  and  Gray  towards 
the  Sea,  thinking  to  go  to  Sweden,  and  Sanchar  hid  himfclf  in  England. 

I he  impediments  of  Juftice,  difficulties  of  law,  and  impoffibilities  of 
legal  Proceeding  to  take  Carlitl,  the  principal,  which  were  in  this  cafe,  are 
remarkable,  and  worthy  of  confidcration.  The  cure  and  remedy  of  the 
whole  ought  to  be  only  and  wholly  attributed  to  the  great  care  of  his  moil 
excellent  Majefty,  ami  to  his  perpetual  love  and  zeal  for  Juftice,  as  will 
dearly  appear  by  what  follows. 

The  impediments  of  Juftice  were  two: 

1.  The  truth  of  this  faft,  touching  the  Baron  of  Sanchar , could  notap- 
pear,  becaufe  it  confifted  only  in  the  words  of  Iris  mouth  by  incitation  and 
procurement ; but  by  Gray  and  Carliel,  who  were  fled,  or  by  himfclf;  and 
he  was  likewile  gone. 

2.  It  was  not  as  yet  known  whither  they  were  fled,  and  it  could  not  be 
found  out  by  all  the  Icarch  and  diligence  which  was  ufed  by  the  Officers 
and  Magtftnues  of  Juftice. 

The  difficulties  of  Law  are  manifeft  by  the  foregoing  refolutions. 

Impoffibilities  of  legal  proceeding. 

1 . It  was  impoffible  by  legal  procefs  to  apprehend  the  body  of  Carliel, 
being  in  Scotland. 

It  was  impoffible  alfo  to  proceed  againft  the  Baron  of  Sanchar,  who  was 
but  an  accefiory,  before  the  principal  was  attainted  ; a thing  which  would 
have  required  a very  long  proceeding,  if  he  had  not  been  taken. 

Now  therefore  let  us  behold  here  the  love  and  zeal  which  his  Majefty 
always  had  for  Juftice,  who  being  informed  by  fome  of  his  principal 
Judges,  with  whom  he  had  confultcd  touching  the  nature  of  this  prefent 
cafe,  and  finding  if  this  faft  (hould  be  left  to  the  ordinary  proceeding  of 
the  Law,  Carliel  the  aflaffin  could  not  be  taken,  and  that  no  ordinary 
power  had  been  able  to  find  Gray  the  .witnefs,  nor  Sanchar  the  author ; lo  I 
the  King  by  proclamation  gives  authority  to  any  perfon  whaifocvcr  to  ap- 
prehend thefe  three,  with  a promife  of  great  reward. 

Upon  this,  the  Baron  of  Sanchar,  well  knowing  that  the  principal  af- 
faffin  and  the  witnefs  were  fled,  furrendered  himfelf,  and  denied  that  he 
incited  or  procured  the  faft  : wherefore  his  Majefty  fent  poft  to  the  fca- 
ports  (the  gates  of  the  Kingdom),  as  alfo  into  Scotland,  and  other  places  of 
bis  Dominions,  where  his  admirable  prudence  had  hopes  of  finding  them  ; 
and  the  Lord  fo  crowned  his  Royal  thoughts,  and  gave  fuch  a bldSng  to 
his  zeal  for  juftice,  that  forae  of  his  Couriers  took  Gray  at  the  port  of 
Harwich,  ready  to  imbark  for  Sweden ; and  Carliel  in  Scotland,  thinking 
to  crofs  the  fca  for  his  greater  fafety.  Gray  then,  being  by  his  Majefty’s 
command  examined,  confefs’d  the  whole  truth  of  the  faft  againft  the 
Baron  of  Sanchar-,  who  likewife  by  his  Majefty’s  direftion  being  con- 
fronted with  Gray , and  particularly  examined  touching  certain  Articles, 
fpccial  and  pertinent  faying*  by  his  Majefty  himfelf,  confefs’d  bv  writing 
under  his  own  hand,  that  lie  had  incited  and  procured  this  afiaffination  ; 
and  being  prefs'd  thereupon  by  the  queftions,’  he  difeovered  a long  and 
inveterate  malice  which  he  had  had,  with  all  the  occafions  and  material 
circumftanccs  of  this  murder. 

His  Majefty  having  regard  to  that  which  the  Holy  Ghoft  admonifhes  us 
of,  ( quia  nan  profertur  cue  contra  males  ftnltniia,  abfqut  timorc  ullo  fitii  ho- 
minum  perpetrant  mala  (k)  gave  orders  two  days  after,  that  Carhtl  the  prin- 
cipal fliould  be  brought  to  London ; that  he  and  James  Irweng,  in  full  term, 
(a  thing  not  ufual)  might  be  carried  before  the  Juftices  at  Newgate,  and 
attainted  and  convifted.  And  a few  days  after  the  Baron  of  Sanchar  was 
likewife  attainted  and  convifted  at  the  King’s  Bench  in  full  term  ; and  in 
a (hort  time  after,  to  accomplilb  his  Majcfty's  zeal  forjufticc,  the  Baron 
Sanchar  was  (I)  hanged  publickly  in  Term-time  at  the  Palace  of  if'r/lniin- 
Jier,  according  to  the  judgment  and  fentence  he  had  before  received. 

I have  reported  this  calc  with  all  the  circumftanccs,  becaufe  this  exam- 
ple has  not  us  parallel : for  altho’  it  is  true,  that  the  late  Queen  Mary  is 
very  famous  on  account  of  the  cxampJary  juftice  which  (he  caufed  to  be 
executed  upon  Baron  Station,  for  the  barbarous  murder  of  Harquil ; yet 
this  prefent  example  of  the  Baron  of  Sanchar  very  much  furpallcs  that  of 
the  Baron  of  Sturton,  and  that  for  many  confiderations.  1 . Becaufe  the 
Baron  of  Sturton  was  taken  by  the  ordinary  courfeof  the  Law,  even  within 
the  Kingdom ; but  the  principal  in  this  cafe  could  not  be  taken  by  an/ 
common  power,  but  by  the  means  of  his  Majefty’s  royal  and  abfolule 
power  only.  2.  The  Baron  of  Sturxcn’s  offence  was  very  apparent,  and 
without  any  difficulty  of  Law  : on  the  contrary,  this  of  Sanchar  was  there- 
of (as  appears)  very  full ; but  by  his  Majcfty's  command,  all  thefe  difficul- 
ties, with  the  conference  and  grave  confidcration  of  his  principal  Judges, 
after  fearch  of  cafes  precedent,  were  refolved  and  cleared  up,  and  not- 
withftanding  the  impediments,  difficulties  and  impoffibilities  in  legal  pro- 
ceeding, greater  expedition  was  ufed  in  this  cafe  than  in  that,  in  Ihort, 
the  accompliftiment  of  the  whole,  the  clearing  up  the  truth  of  the  faft 
in  the  cafe  of  the  Baron  cf  Sanchar,  muft  be  attributed  to  the  great  wif- 
dom,  power  and  vigilance  of  his  Majefty,  as  appears  by  that  which  has 
been  thereof  faid  before. 
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1 4-  Proceedings  againjl  John  Ogilvie,  See. 


( ) 


him  for  my  King;  but  if  he  do  oiberwifc,  am!  play  the  runnagatc  from 
God,  as  lit  and  you  all  do,  I will  not  acknowledge  him  more  than  this 
old  hat.  _ . 

Here  the  A'chbifhop  of  Glnfcnv  interrupted  his  fpeech,  defiling  him  to 
deliver  his  mind  in  a greater  calm,  and  with  more  reverend  fpteches  of 
his  Majefty  (for  he  uttered  thofe  things  in  a vehement  paflion,  and  as 
one  tranfporttd  with  fury)-  He  remembered  him,  that  he  was  accu fed 
upon  his  life,  before  Judges  that  were  authoriv.ed  bv  his  Maxell)-  s com- 
miffion : to  decline  the  judgment,  or  rail  againft  his  M-fiefty  s authority, 
was  bootlefs,  and  in  a man  of  his  proftilion,  being  an  Ecclciiaftick,  very 
fcandalous.  He  fhouid  rather  take  another  coulle,  to  amend  what  he  hail 
offended  in,  and  recall  his  former  anfwcrs;  il  they  had  not  proceeded 
from  a deliberate  purpofc,  or  if  he  were  refolute  to  maintain  them,  to  do 
it  with  rcafon,  and  in  a moderate  fort ; that  this  were  his  bell,  either  for 
juftifying  himfelf,  and  the  opinions  lie  held,  or  for  moving  the  Judges*  | 
and  their  Lordfhip*  that  were  affHHng,  to  commiferatc  his  cafe.  He  ad-  j 
verti fed  him  withal  to  be  more  temperate  in  his  Ipceches  concerning  his  [ 
Majelly,  otherwife  be  would  not  be  licenfcd  thus  to  offend. 

To  this  Ogilvie  made  feme  little  anfvver.  That  he  would  take  the  ad- 
vertifement,  and  fpeak  more  coolly ; bowbeit,  he  would  never  acknow-  ) 
ledge  the  judgment,  nor  think  they  haJ  power  to  fit  on  his  life ; but  faid,  1 


profels  otherwife,  and  our  Religion  teaches  us  to  acknowledge  his  Ma- 
jefty our  only  fiiprcmc  Judge  in  all  caufes.  The  King  is  Keeper  of  both 
Tables,  and  his  place  bear*  him  not  only  to  the  ruling  of  his  fubjccts  in 

jofij 


utd  preferving  equity  amongll  them,  but  even  \ > maintain  Reli- 
gion and  God’s  pure  AVotftnp,  of  which  lie  Giould  nave  principal  can-. 
Your  Lord  the  Pope  hath  not  only  denied  this  authority 


- . Kings, 

God  giveth  them,  but  ufurpetlt  to  himfelf  a power  of  depbfing  and  killing 
wlicn  he  is  difptcafed  i a°d  it  were  the  lefs  to  be  regarded.,  If  tly>  hi* 
ufurpation  lied  gout  no  further  than  your  pens  : but  you  have  entered,  v 
this  pretended  right,  the  throats  t f the  greateft  Kim;-,  zs  your  pin: 
upon  die  two  lift  Her.rys  of  PretHj  brats  witnefs.  VuU  .ire  nor  all.  n> 
lay  fuch  imputation  upon  hr.,  m.r  cur  proftflion,  which  teaches,  tb>j 
next  unto  God  Almighty,  all  tv..:,  are  hound  to  fear,  fe.-ve,  ami  honour 
their  Kings.  Bui  what  aniwrr  you  touching  tbcfc  demand-  ; Il-th  me 
Pope  power  to  depofe  the  King?  or  is  it  not  murder  to  Liii  him,  being 
depofed  by  the  Pope  ? 

Ogilvie.  1 refilled  before  to  anfwcr  fuch  quefttous,  bccauf  • in  anfwcr- 
ing,  1 fliould  acknowledge  you  judges  in  Contreverfie,  of  Religion* 
which  I do  not.  I will  not  caft  hot;  things  to  dogr. 

Arebbifissp.  Is  it  a point  of  faith,  that  the  Pope  mar  depofe  his  Ma- 
jefty ? or  do  you  think  it  a coiitrovcrly  in  Religion,  Whether  his 


And  for  the  reverence  I do  you.  to  (land  bare-headed  before  you,  l let  you  j<-%  (whom  God  five  may  be  lawfully  killed,  or  not  ? 
i see  Oailvie.  It  is  n cucftinn  amon"iI  the  Doctors  of  rh 


know  it  is.  Ail  tedohplitnna  vexaiionis,  & nsn  ad  agnittonem  judieii 
The  Advocate  here  infilled,  that  feeing  all  his  anfwcrs  tended 


Ogilvie.  It  is  a queitiuD  amongft  tlic  Doctors  of  the  Clutch,  and 
de-  1 many  hold  the  affirmative  not  improbably.  A Council  hath  «»t  yet  de- 


cline the  judgment,  and  that  he  brought  no  rcafon  why  the  Indictment  termined  the  point : and  if  it  Ihall  b • concluded  by  the  Church,*  that  the 
fhouid  not  go  to  a Tiial,  that  the  Jury  fcould  be  chofcn  and  fworn  at  | Pope  hath  fuch  power,  l will  g ~ my  life  in  dufim  of  it  ; artd  .f  1 had  a 
the  bar  actSrduic  to  the  cultum.  thoufand  lives,  l would  bellow  them  that  way,  il  they  will  uwke  an  ar- 

a Ti...  iv ...  t.ir«  tide  of  faith  of  it. 


The  Names  of  the  Jury. 

Sir  Getrge  Elphing/hn,  of  Bjtljwnd. 

Sir  Thomas  Bard,  of  B^ntjhmu. 

Sir  Jams  lidmijlr.it,  of  I)untrai:h,  elder. 

Jure, es  Mu’  lead,  ot  Lactep. 

James  Rtierlin,  of  Eroeeti 

Hugh  Craujuttl,  dI  Juidan-Hi!!. 

John  CnrJeBore , of  that  Ilk. 

Hugh  Kennedy,  Pro,  oft  of  Ain. 

IVilitam  Mtsim  rely  of  Hill-bsttft. 

James  IS  lain,  Bailie  of  Aire. 

Janus  Dunlep,  of  Pnvmilne. 

Join  Steward,  Burge  Is  of  Ah  e. 

John  Dumhar,  Burgels  there. 

Janus  'Jih.jUn,  Bureefs  there. 

John  Cunninghams  of  Rowes. 

It  Was  allowed  the  prifoner  to  challenge  any  of  the  fore-named  perrons, 
and  to  oppofc  unto  their  admjffion  : who  laid. 

He  had  but  one  exception  for  them  all  : they  were  either  enemies  to 
his  caufe.  or  friends : if  enemies*  they  could  not  be  admitted  upon  his 
Tad ; and  if  they  were  his  friends,  they  fhouid  ftand  prifoners  at  the 
Bar  with  him. 

The  Jury  were  in ftafttly  fworn  and  admitted. 

Then  was  the  Ind  ctmcnt  read  a«ain  iti  the  hearing  of  the  Jury,  and 
fhc  evidences  flu-wed  them  for  verification  thereof,  which  of  before  were 
produced.  And  the  prifoner  being  of  new  remembered  to  fay  what  he 
would  for  himfelf,  for  the  better  information  of  the  Jury,  fpake  theft- 
things  following : 

I wifli  thel'c  Gentlemen  to  confidcr  well  what  they  do.  I cannot  be 
tried  nor  judged  by  them;  and  whatever  1 fuller  here,  it  is  by  way  of  in- 
jury, and  not  of  judgment.  Injuria  f/f,  non  judieinm.  I am  accu  fed  of 
Trealbn,  but  have  done  none  offence,  neither  will  1 beg  mercy. 

Arehbijh'p.  This  is  (l  range,  you  have  done  none  offence,"  and  yet  you 
are  come  in  his  Ma jelly's  Kingdom,  and  have  laboured  to  pervert  his 
HWmefs’s  Subjects-,  both  of  theft  are  sgainft  the  Law  : In  this  have  ye 
not  oftended  ’ 


tick-  of  faith  of  it. 

Being  urg.J  by  the  Court  to  declare  hi . own  opinion,  cfptcially  in  thr.t 
point,  whether  ir  were  murder  to  kill  his  Majefty,  being  drpbfi.o  by  tiie 
I Pope? 

Ogilvie.  1 would  not  fiiy  it  were  unlawful,  thof  I ibould  lave  my  life 
by  it.  That  if  the  King  oftended  again!!  the  CaJmlick  Church,  riie 
| Pope  might  pmuftt  him  as  well  as  a flu- p herd,  or  the  [roorcll  fellow  in  the 
' country.  1 hat  in  abrogating  the  Pope’.-,  autlsority,  the  Eftates  of  Parlia- 
ment had  gone  beyond  their  limit-,  and  that  the  King,  in  ufurping  the 
Pope’s  right,  bad  loft  his  own.  iV..«  qui  rapii  jus  uhenum , per  ait  jus  ad 

Being  afkcd  roudiing  the  oath  of  allegiance.  Why  He  did  condemn  it  t 
and  the  lisnic  being  read  unto  him  ; He  laid.  It  vr.is  a damnable  oath 
againft  God  and  his  truth,  and  that  it  was  trealbn  to  fwcar  it,  becaulc  it 
brought  the  King’s  Perfon  and  State  in  danger.  Since  this  Kingdom, 
faid  he,  was  Chnftian,  the  Pope’s  1'uprcme  power  was  always  acknow- 
ledged . this  being  c.ift  elf  (a,  we  fie  in  the  Adi  of  your  Parliament) 
again!!  all  rcafon  and  cpnlciencc,  and  fubjedts  forced  to’ fwcar  to  a matter 
fo  unlawful*  what  marvel  that  attempts  and  dangerous  cotirfes  be  taken 
againft  him.  Jt-jlij/snui  It*  ut  qua:  etgil  alia:. is,  talia  futlatkr.  But 
would  the  King  leave  off  ins  ufurping  upon  the  Pope,  lie  might  livu 
Without  fear,  as  well  as  th-  King  oi  Spain,  or  any  oth; r Chrillian Trince. 
Neither  Billion,  «or  Minifter,  nor  all  the  Bilhops  and  Minifters  in  hia 
Maj  fly’s  Kingdoms  had  done,  nor  could  do  the  like. 

The  Archbilhap  of  Clleij.ow  did  clofe  all  to  the  Jury,  to  tliiScfted. 

Gentlemen,  and  ethers,  who  arc  named  upon  this  afilzc,  tlso’  Imindrd 
to  have  laid  nothing,  but  li-.trn  here  a wicnefs  of  the  proceedin’,  1 have 
been  forced  by  his  proud  and  impudent  fpccchcs,  fomewhaf  to  rejily,  and 
mnil,  with  your  patience,  fay  a little  more.  It  is  this  fame  day,  two-and- 
twenty  weeks  pall,  that  this  prifoner  fell  into  mine  hands;  fincc  that  time 
he  huih  hed  leifure  to  think  enough  what  tour  ft  was  fitted  for  himfelf  to 


Ogilvie.  I came 


by  commandment*  and  if  I were  even  now  ftnth  of 
iuld  return : neither  do  I repent  any  thin.:,  but  that  I 


the  Kingdom,  1 fliould  return : neither  do  1 repent  any  thin  ■ 
have  not*  been  fo  bufjr  as  1 ihonld,  in  that  which  ye  call  perverting 
hope  to  come  to  G/a/eow  again,  and  to  d,>  mote  good  in  it.  If  aTl  the 
hairs  of  mine  heid  were  Priclb,  they  fhouid  all  come  into  the  Kiiij-doni. 

Archbijhtp.  And  do  you  not  cftctm  it  a fault  to  go  againft  th'e  King'* 
commandment,  cfpeclally  in  this  point  of  diftharging  you  his  Kingdom  ? 
If  a King  have  any  power  within  his  Kingdom,  it  feems  he  may  riJ  hhn- 
lelf  and  his  country  of  thofe  with  whom  he  is  offended  ; and  it  favours  of 
great  Rebellion  to  fay  otherwife. 

0.-jhie.  I am  a fubjecl  as  free  as  the  King  is  a King ; he  cannot  dif- 
charge  tne  if  I be  not  ail  offender,  which  I am  not. 

And  being  afked  for  wlwi  offences  he  might  bedifeharged  by  thfe  King  ? 
anfwered,  in  the. cafes  of  theft  and  murder. 

Aribbijbtp.  You  come  not  to  anfwcr  any  thing  to  the  points  of  your 
Indichncnt.  Why  did  you  decline  his  Majelfy's  authority,  and  refuted 
to  (hew  your  opinion  anent  the  Pope,  his  power  in  depofuig  Kings,  slid 
looitng  fuhjeJts  from  their  oath  of  alk-giance  ? And  when  it  was  afkcd 
vou,  if  it  were  lawful  to  flay  the  King,  being  depofed,  und  cxcomn.ur.i- 
cated  by  the  Pope,  which  ’any  loyal-hearted  fubject  will  abhor  W think 
of,  why  did  you  not  Amply  condemn  it  as  unlawful  r For  in  timt  you  do 
not  condemn  it.  y ou  fiiew  yourfelf  of  the  opinion  of  the  reft  of  your  ft.:.-, 
who  in  their  books  maintain,  that  it  is  both  lawful  ami  commc liable  : . 
flay  Kings,  if  the  Pope’s  CnmroilHon  go  forth  once  for  it. 

Ogilvie.  For  the  declining  of  the  King’s  aut'iurity*  I w»ll  d.*  it  ttili  n 
raattersol  Rtligiuii ; for  with  fuch  matters  lu  l.ath  nothing  t..  : m.- 

tlier  have  I done  any  other  thing,  but  that  which  he  Minifters  did  at.  i -un- 
dee-,  they  would  not  acknowledge  his  Majelfy’s  authority  .u  Ipit’luJ 
raairers  more  than  I : aiii  die  fceft  Minifters  of  the  land  are  ft  ill  ot  that 
mind,  and  if  they  be  wife,  will  continue  fo. 

The  Archbifhop  reply’d.  That  he  was  miibki-n,  both  in  the  pl-wc  . iij 
matter;  for  it  was  net  at  Dundee , but  Aberdeen,  where  cij.h:  M.i  ,Itur. 
meeting  in  a general  aP.i-mbly,  contended  not  againft  the  Sing’s  autm>- 
ritv,  but  that  toe  iuTemblv  called  to  that  plate  and  lime  t.'  i.J  i •• 
djfcharged  by  his  Majdly’s  CommiiHoncr  : neither  fhouid  the  f.el  <A 
few,  take  it  at  the  vvorft,  !>-•  eftfeetned  the  deed  of  the  whole-  Tit*  i 


take,  for  latisfyina  his  Majefty  whom  he  had  offended  ; neither  hath  he 
lacked  counftl  and  advice,  the  beft  that  we  could  give  hirn  : befides,  he 


ur  part  nothing  but  courteous  dealing,  and  better  c 
, I muft  now  fay  it,  he  hath  deferred.  Mine  own  1 


hath  found 

taiiuncnt,  than,  i uni  ft  now  lay  it,  he  hath  defer  vcJ.  Mine  own  hopes 
were,  ihrt  he  would  have  followed  another  courft  than  I fee  he  hath 
taken,  and  not  Hand  to. the  anfwcrs  which  he  made  to  thofe  demands  which 
were  moved  unto  him  by  his  Majefty’s  Ccmmii7ior.cn,  and  you  have  (pen: 
but  il  his  anfwcis  at  inc  firft  were  txcaftmablc,  they  ate  now  fo  little  bet- 
tered, as  iu  all  your  hearings,  lie  hath  uttered  fpteches  tnoft  dctcftablc, 
made  a commentary  worfe  than  the  text  was,  and  fiiewcd  himfelf  to  earn? 
the  mind  of  an  arrant  and  defperate  traitor.  You  perceive  he  obfeures 
affection  towards  the  King's  Majefty,  our  Sovereign,  in  all  his 


Ipceches  preferring  the  Pope  to  his  Majclfy  : and  which  is  more  intole- 
rable* affinnctri  lire  King’s  Majefty  to  have  loft  the  right  of  his  King- 


been  puniliuxl  for  their  offence-,  and  (bme  of  them  have  confcffi-d  -.h.  jv 
«ror,  and  been  evacioufty  pardoned  by  his  Majclfy.  All  goo  I Alujifters 


dam  by  ufurping  upon  the  Pope.  He  will  not  fay,  it  is  unlawful  to  k3l 
his  Majefty;  he  faith,  it  is  trealbn  for  fubjedts  to  fwcar  tlic  oath  of  al- 
legiance; and  mcancth  foniuch  in  bis  lafl  words,  as  the  Kine’s  Majefty 's 
life  and  ellate  cannot  be  allured,  except  he  renders  himfelf  the  Pope’s  valiah 
I Thus  hath  he  left  you  little  to  do,  except  that  his  Majefty’s  plcafure  in, 

| the  ordinary  form  be  kept  with  him,  you  fhouid  never  need  once  to  re- 
1 move:  all  his  fpceches  have  been  fo  fluffed  with T rcafon,  that  i am  funi 
I live  patience  ol  the  Noblemen,  and  others  here  prefent,  hath  been  inudr 
1 provoked  f 

In  all  that  he  hath  faid,  1 can  mark  but  two  things  alledged  by  him 
for  the  Pope's  authority  over  Kings;  the  words  of  our  Saviour  to  St- 
' Piter,  Pu j<t  oves  mens,  Feed  my  fhet-p : and  the  Subjection  of  Kings,  ef- 
pcciallv  of  our  Kings,  lince  the  Kingdom  became  Chriftian,  to  the  Pope, 
fur  the  words  of  our  Saviour,  how  little  they  ferve  his  purpofc,  1 have 
il.  need  :o  tell  you.  To  feed  thefheep  of  thrift,  is  nor,  I hope,  to  de— 
•reii:  Kings  from  their  clinics,  nor  to  enflame  the  hearts  of  fubjects  againft 
P.im  >-s,  much  lefs  to  kill  and  difpatch  them  : we  are  better  taught  than, 
- • d.r  ived  with  fuch  g Ioffes.  Saint  P ter  made  never  that  fenfe  < i 

i1  .ic  -.c:  rds,  and  tovchcth  us  a far  other  doctrine,  in  his  firft  cpiftie,  fifth 
cimpt  r,  and  fccond  and  third  verfes. 

J vs  ill  not  fpend  time  with  fuch  purpofe;  only  this  I muft  lay.  that 
wliati.icvcr  was  St.  Piter’s  prerogative,  the  Pope  of  Rome  Kith  nothing  io 
• ..  i:  tor  he  cannot  be  St.  Piter's  fuccefibr  that  hath  forfaken  hi* 

'..'.;nuc,  i.mi  mine  againft  his  practice  diredtly,  both  in  that  and  other 
[n.-uio  of  (JhnlLaii  Faith.  And  for  the  antiquity  of  his  ufurped  power, 
i juftiy  fay,  that  Mr  Ogilvie  is  not  well  leen  in  antiquity,  or  tlien 
fj-  againft  his  kn>.wlcdgc,  when  he  faith,  that  this  power  of  the  Pope 
.er  acknowledged  hy  Chriftian  Kings:  the  Bifhops  of  Rime  fo:  ma- 
.rs  made  no  fuchdaim,  neither  did  Em  fie  tors  or  Kin's  ever  dream 
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f fuel,  fubjeftion  : long  it  was  ere  the  Pope  of  Rome  came  to  the  height  I 
f commanding  Kings,  and  hot  till  he  h.n!  oppreflld  the  Church,  under  | 
he  pretext  of  St.  Peter*  keys,  bearing  down  ai!  the  Bifliops  within 
Chriftendom  ; which  having  done,  then  he  made  his  invafton  upon 
Princes,  and  that  by  degrees.  The  HiRories  of  all  ages  make  this  plain, 

. the  refi'Hng  h-  Sound  by  Kings  in  their  Kingdoms,  teftifivd  that  they 

acknowledged  Kr»  I'npericifity.  Of  our  own,  howbeit  as  we  lie  fir 
"om  his  feat,  fo  rt  i'i  we  left  bufiiiofs  and  fewer  occafions  of  cotitradic- 
*'on  • yet  I can  make  it  fern  in  Jivrt,  parrieuiar>,  when  any  queftion  fell 
l'ut  apent  the  provifion  of  B'.iliops  ai.d  Archbilhups  to  their  places,  the 
Bulls  of  Rme  were  lo  little  reflected,  as  the  Ring’s  predeccfl'ors  havcal- 
ays  prefer: cd  and  borne  out  their  own  choice;  and  the  interdictions 
nadc  upon  the  Realm,  by  thefe  occafions,  not  without  fomc  imputation 
„l  weak ncls  to  the  See  Apnftolick,  have  been  recalled.  The  fupcrllicions 
of  Ram:  were  amohgft  us  la'l  embraced,  and  with  the  firft,  by  the  mer- 
cies of  God,  lhaken  oft‘.  What  foe  ver  you  brag  of  your  antiquity,  it  is 
falfe  both  in  this  and  in  al!  the  poin:s  of  your  proteffion  elfe,  which  I could 
cleaT  If  this  time  or  place  were  fitting.  But  to  you  of  this  Jury.  I have 
this  only  more  to  fay,  you  arc  to  enquire  upon  the  verity  of  the  Indict- 
ment, whether  fuch  and  fuch  things  as  are  nl lodged,  to  be  committed  by 
fdtn,  have  been  fo  or  not : you  have  his  fubfeription,  which  he  acknow- 
Icdgeth  ; you  hear  hjmfelf,  and  how  he  hath  motl  trcafonably  difavowed 
his  hLijefty’s  authority : it  concerns  you  only  to  pronounce  as  you  (hall 
jnd "verified  by  the fneeehcs  that  jbn  have  heard,  mid  the  teltimonics  pro- 
duced. For  the  rcil,  the  Jutticrs  know  fufficiently  what  to  do,  and  will 
ferVe  CJod  and  his  Majclr, , according  to  the  comm  Eifion  given  them. 

Matter  WMafji  FLw,  Advocate  for  his  Maicfly,  afleed  Inftruments  up- 
pn  the  prifoni  r’s  tre.tionalue  fpttches,  uttered  in  the  heat  ing  of  the  Jury, 
and  his  ratification  of  the  former  anfwers  made  to  his  Majefty's  Cornmif- 
ftoners  : likewife,  for  the  furthet  clearing  of  the  Indictment,  repeated  ti  c 
Aits  of  Parliament  mentioned  in  the  laid  Indidtir.-iit,  with  the  A&  of 
Privy-Council,  made  artertt  his  Majcfly’s  fuprcmaey  and  the  oath  of  al- , 
legiancc.  And  dr  fired  the  Jury  deeply  to  weigh  and  coufidcr  the  perverfe 
and  devil  iih  difpolkiOn  of  the  party  accufcJ  ; to  the  effect  they  might 
without  fcruplc  proceed  in  his  conviction.  And  according  to  his  place, 
piott-fted  for  wilful  error,  if  they  flioulJ  acquit  him  or  any  point  contained 
fn  the  faid  Indictment. 

The  pcrfoiis  named  upon  the  Jury,  removed  to  the  higher  Houfe, 
which  was  prepared  for  them  j and  having  elected  Sir  George  Elpbingjlon , 
Chancellor,  all  in  one  voice  found  the  pnfoncr  guilty  of  the  whole  irea- 
fonable  crimes  contained  in  the  Indictment. 

Which  being  reported  by  the  faid  Sir  George  Elphingjloti,  and  confirmed 
by  the  whole  Jury,  then  returned  into  the  Court,  judgment  was  given 
by  direction  of  t!.-  Juftlces, 

’ 'I’hat  the  faid  Jd>:  Ogilvie,  for  the  treafons  by  him  committed,  ihould 
be  hanged  and  quartered. 

The  Archbifhop  of  G/tiJcHV  demanded,  if  Og. 'hie  would  fay  any  thing 
elfc? 

Ogilvie  nnfwered.  No,  my  Lon).  Bur  I give  yotir  Lord  (hip  thanks 
for  your  kindnefs,  and  will  delire  your  hand. 

'1  he  Archbilhop  (aid,  If  you  fb’idj  acknowledge  your  fault  done  to  his 
Msjefty,  and  crave  God  ana  his  Highiiefs’s  pardon,  1 will  give  you  both 
hand  and  heart ; for  1 with  you  to  die  a good  ChrUtJan. 

Then  Ogilvie  alked,  If  he  Ihould  be  liccufed  to  fpeak  unto  the  people  ? 

The  Archbifhop  anfwered,  If 'you  will  declare,  that  you  fufferaceord- 


fr.  Wraynham,  &c.  ( 10  a*.) 

ing  to  the  Law,  juftly  for  your  offence,  and  crave  Ins  Majt-ftj  s pardon 
for  your  treufor.able  fpcechcv,  you  Bull  be  I i ctn  fed  to  fay  what  you 
plcaic  ; otherwise  you  ought  nat  to  be  permitted. 

Then  faid  he,  God  have  mercy  upon  me!  And  cried  aloud.  If  there 
be  here  any  hidden  Catholicks,  let  them  pray  fur  me;  but  the  fltuyusol 
Heieticks  J will  not  have. 

Aud  .fo  die  Court  arofc, 

A tritr  Relation  c f fitch  things  m pajfJ  tit  t!.t  Extant cn  of  John  0;;ih  ie,  upri 
the  lujl  liy  aj  February,.  Ann*  iuij,  being  Tuefimy  in ilz  ufitrnatu. 

AFTER  judgment  w_=  given,  by  the  fpacc  of  fomc  three  hours,  he 
remained  in  the  place  where  he  was  convithd,  having  l.ifure 
granted  him  to  prepare  himfelf  for  death.  He  continued  awhile  upon  his 
knees  at  prayer,  with  a roid  deyot ion  ; and  when  the  hour  of  execution 
approached.  Ins  hands  being  lied  by  the  Executioner,  his  fplrits  were 
perceived  much  to  fail  him.  1 n going  rewards  the  feu  fluid,  th;  throng  of 
people  was  great,  and  he  kerned  much  amxaed , and  when  he  was  up, 
Mr.  Robert  Sent,  and  Mr.  ft'iiOnm  StmtCeU,  Minillers,  very  gravely  ami 
chriftianly  exhorted  him  to  an  humble  acknowledgment  of"  his  offeisc*, 
and  if  any  tiling  troubled  Im  mind,  to  difpuithen  his  confcicnce.  In 
matters  of  Religion,  they  laid,  they  would  not  then  enter,  bat  prayed 
him  to  refolve  and  fettle  hk  mind,  and  fedctticrcy  and  grace  from  Gc-J, 
through  Jcfus  Clirift,  in  whom  only  falvaciosi  is  to  be  found. 

Ogttvit  anfwered,  That  he  was  prepared  and  refolvcd.  Once  he  faid, 
that  he  died  for  religion : but  uttered  this  fo  weakly,  a».  feared  he  was 
heard  by  them  that  flood  by  upon  (he  Scaffold.  Thun  uJdrcfGr.;:  himfelf 
to  execution,  he  kneeled  at  the  ladder- foot,  aud  prayed;  Mr.  Robert  Sieit 
in  that  while  declaring  to  the  people  that  his  fuff  ring  was  nor  for  any 
matter  of  Religion,  but  for  heinous  treafon  againfl  his  Majefty,  which 
lie  prayed  Goo  fo  forgive  him.  Ogthic  hearing  this,  faid.  Me  doth  me 
wrong.  One  called  John  Abi'.runth , a man  qflmle  wit,  replied.  No  mat- 
ter, JtL'i,  ihe  more  svton.  - the  br  ier.  This  man  wa;  f en  to  attend 
him  carefully,  and  was  ever  heard  silting  of  Ogihii  foinc  token  before  his 
death  ; for  which,  and  other  tufinefs  he  made  with  him,  lie  was  put  off 
the  fcajfold. 

Ogilvie  ending  his  prayer,  arofc  to  go  up  the  ladder,  but  {Length  and 
courage,  to  the  admiration  of  thofe  who  had  ficn  him  before,  did  quite 
forfakc  him  : he  trembled  and  fluked,  faying,  It  wovlA  fall,  and  could 
hardly  be  helped  up  on  the  top  of  the  ladder.  He  kified  the  Hangman, 
and  faid,  Mario,  mater  gratia,  ora  pro  me ; (mines  Arigelif  orate  pro  me  ; on:- 
nes  S uneii  Sanfteequ:,  crate  pro  me;  but  with  fo  low  a volte,  that  they 
which  flood  at  the  ladder  foot  had  fomc  difficulty  to  hear  him. 

The  Executioner  willed  him  to  commend  his  foul  to  God,  pronoun- 
cing thefe  words  unto  him,  Say  John , Lore),  have  mercy  eh  mr.  Lard,  receive 
my  fottl : which  ho  did  with  filch  leeblenefs  of  voice,  that  feared,  he  could 
be  heard.  Then  was  he  turned  off,  (his  left  foot  for  a fpacc  taking  hold 
of  the  ladder,  as  a man  unwilling  to  die)  and  hung  fill  lie  was  dead. 
His  quartering,  according  to  the  judgment  given,  was,  for  fomc  refpeefs, 
not  u fed  ; and  his  body  buried  in  a place  i at  is  kept  for  malefactors. 

We  have  underftood,  by  fomc  periods  who  vifited  him  at  times  during 
his  invprifonmcnt,  that  amongff  other  his  fpccchcs  with  them,  he  laid 
• his,  1'lm  if  he  had  cfc-ped  liis  apprehenfion  at  this  time,  and  lived  till 
Jb'hitfunday  next,  he  fhould  have  done  that  which  all  the  Bf/hops  and  Mi- 
riifttrs  both  in  England  and  Scotland,  fliould  never  have  helped.  And  if  he 
might  have  lived  at  liberty  unio  that  time,  he  would  willingly  have  been 
drawn  in  pifeccs  with  hones,  and  have  given  his  body  to  have  been  tor- 
mented. 


XV.  Proceedings  againft  Mr.  Wraynham,  in  the  Star-Chamber , for  Slandering  the  Lord-Ghan- 
cellor  Bacon  of  Ifljuftice,  Pafch.  16  Jac . I.  1618. 

BEFORE 


The  Duke  Of  Lenox. 

The  Earl  of  Su/fili,  Lord-Treafurcr. 

The  Earl  o i IVentjUr,  Lord-Privy-Sen!. 

The  Earl  of  Pembroke,  Lord- Chamberlain, 

The  Earl  of  Awndtl. 

V ifeount  Wallingford. 

Sir  Fielke  Grevil/e,  Chancellor  of  the  Exchequer. 

Dr.  Abbot,  Lord  Archbifhop  of  Canterbury 

Sir  Henry  Yclcerton,  Attorney-General. 

May  it  pleafe  your  Lordfhips, 

IT  is  the  Honour  of  this  Court,  that  it  reprefents  the  higheft  earthly 
Maiefly.  and  his  prcfcncc ; and  it  is  his  Majefty’s  Honour,  that  as 
himfelf  ij  clothed  with,  Juflice,  fo  you,  as  the  grcateft  and  higheft  next 
bis  Majclty,-  Ihould  put  on  the  fame  garment. 

Clemency  and  Jufticc  arc  the  two  Lights  of  every  Kingdom,  without 
which  your  perfons  and  eftates  would  be  expofed  to  violence,  ai.d  without 
which  great  Monarchies  would  be  but  great  Thefts;  and  as  Jufticc  is 
•tot  to  be  return  pen  fed  in  price,  fo  ought  not  the  fcandal  hereof  to  go  un- 
puniihed ; efpccially,  when  it  toucheth  fo  great  a prrfon,  as,  in  the  facrcd 
feat  of  Jufticc,  is  next  to  the  King;  the  Chief  Judge  in  this  Court, 
and  the  ft,lc  Judge  in  Chancery,  who  is  much  defamed  by  the  Gentleman 
af  the  Bar,  in  the  moft  precious  point  of  all  his  virtues,  its  Juftice  : be  it 
•poken  without  offence,  bafely  and  blamelefsly  is  my  Lord-Chancellor 
Educed,  as  if  he  deferved  that  all  the  thunderbolts  of  Heaven  Iboirld 
&fl  Upon  him. 


Dr.  Kingi  of  London. 

Dr.  Andrews,  Bifhop  of  Ely. 

Sir  Edward  Montague,  Lord-Chief- Juftice  of  the  King’t-Behtl. 

Sir  Henry  Hobart,  Lord-Chief-  Juftice  of  the  Common- Pleat. 

Sir  Laurence  Tanfitld , Lord-Chief-Baron  of  the  Exchequer. 

Sir  Edward  C ie. 

Sit  Thomas  Lake,  Principal  Secretary. 

Sir  Henry  Cary,  Comptroller. 

At  my  Lord's  firft  coming  into  this  place,  be  found  a Caufe  in  Chan- 
cery, between  this  Gentleman  at  the  Bar.  and  one  Mr.  Pijhtr , not  Con- 
troverted in  the  title,  but  concerning  the  value  of  the  leafe,  which  Fijher 
held  of  Wraynham  ; in  which,  the  Lord-Chancellor  pcruled  the  proceed- 
ings of  the  caufe,  called  the  parties  to  give  a fu'mmary  end  to  fo  tedious 
a caufe  ; and  becaufe  the  fuccefs  anfwered  not  the  defire  of  this  Gentle- 
man, therefore  he  kicks  againft  authority,  who  before  was  not  more 
grieved  at  the  expence,  than  now  impatient  at  the  fentcncc  ; which  was 
not  want  of  juftice  in  my  Lord,  but  of  equity  in  the  caufe. 

I confefs  I was  of  Counfcl  with  Mr.  Wraynham,  and  prefled  his  caufe  as 
far  as  equity  would  fufft-r  ; but  I know  that  Judges  look  with  other  eyes 
than  Couiifeltors  do  j they  go  not  by  talc,  biit  by  weight.  And  there- 
fore, their  Judgment  mufl  anfwer  the  Cojinfel,  and  quiet  the  mifid  of 
the  party  ; and  tW  in  gaming  lofcrs  may  fpeak,  yet  in  judgment  they 
mull  bc'fiicnt;  becaufe  it  is  presumed  that  nothing  is  taken  from  them  but 
what  is  none  of  theirs.  But  this  Gentleman  being  of  an  unquiet  Spirit,  after 
a ferret  murmuring,  breaks  out  into  a complaint  to  his  Msjefty  ; and  not. 
flaying  his  return  out  of  Scotland,  bur  fancying  himfelf,  as  if  he  law  feme 

Cloud 
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Cloud  ariftng  over  my  Lord,  wearying  and  tiring  his  Majefty  with  infi-  the  time  of  Htrrpl/s  Leafe,  the  fecond  is  at  the  time  of  the  cmn  million 
nice  Applications  in  this  cafe.  And  now,  my  Lords,  as  if  all  his  former  granted  j and  after  improvement  of  which,  your  Lordihips  well  know  in 

caufe  had  been  loft,  he  prefects  it  no  more  in  pans,  or  lool'c  papers,  but  your  wif.iom,  the  difference  between  laud  barren,  and  improved  in  value, 

compiling  his  undigefted  thoughts  into  a libel,  though  the  volume  was  The  bit  Lord-Chancellor,  according  to  the  amounting  value  of  340/.  a 

but  in  quarto,  fattens  it  on  the  King  on  Good- Friday  iaft.  year,  annexed  the  increafe  to  Wrdynbum's  bargain,  and  that  hr'ihauld 

And  his  moft  princelv  Majefty,  finding  it  ftuffed  up  with  moil  bitter  have  it,  as  if  the  lands  were  worth  34.0/.  pet  arm.  So  that  nwv,  the  11400/. 

reviling  fpccches  againft  lb  great  and  worthy  a Judge,  hath  of  himfclf  in  his  purfe,  had  beer,  worth  1680V.  annexed  above  4000.’.  Mr.  Fijher 
commanded  me  this  Day  to  let  forth  and  nianifeft  tiis  fault  unto  your  finding  this  annexed  to  the  bargain,  and  that  he  Ihou'd  be  prefs'd  to  pay 
Lordfhips,  that  fo  he  mi  "hr  receive  deferved  puniihmcnt.  ' the  furplufage,  and  that  he  had  choice  cither  to  pay  the  Money,  or  to  part 

lit  this  Vehut  pamphlet”  ( for  this  Book  is  bound  in  F’clwt)  is  fet  forth  with  the  Leafe  ; Fijf.tr  moved  the  Court,  that  he  might  give  up  the  Leaf.-, 

his  caufe,  the  work  of  this  day  wherein  Mr.  Wraynham  faith,  he  had  and  dcfircs  his  firlt  2000  Marks  with  damages,  which  Wruynm.m  ailented 

two  decrees  in  the  firft  Lord-Clianccllor’s  time,  both  under  the  Great  to,  fo  that  he  might  have  defalcation  of  that  which  Either  had  received  of 

Seal  and  yet  both  are  altered  fince  the  laft  Lord-Chancellor’s  death,  and  the  profits  of  the  land.  Upon  this,  upon  content  o:  parries,  jr  was  again 
cancelled  by  this  Lord-Chancellor  in  a prepoftcrous  manner  •,  and  Firft,  decreed  (and  this  is  the  fecond  Decree,  which  Wraynham  fo  much  triumphs 
« without  caufe  -,  Secondly,  without  matter  ; Thirdly,  without  any  legal  pro-  upon,  not  being  an  abfolutc  and  pofitivc  Decree,  but  qualified  with 
cecdinr  ; Fourthly,  without  precedent ; Fifthly,  upon  tbt  Party's  hart  Jug-  this):  Firft,  that  Wrayntxur.  fliould  pay  the  2400/.  with  damages  to 
eeflitm  • and  Sixthly,  without  calling  Air.  Wraynham  to  answer.  And  of  FJhir  : and.  fccondly,  that  Wraynham  ihouM  have  defalcation  of  fuch 
this,  my  Lords,  fpitcfully  he  imagines  a threefold  end  : h irft,  to  reward  profits  as  Mr.  Fi/l.cr  had  received  out  of  the  land. 

Fifher’t' fraud  and  pa  juries  Secondly,  to  palliate  Lis  unjuft  Proceedings,  and  Mr.  Wraynham  ftrives  with  this  fecond  Decree,  being  willing  to  have 
to  rack  things  put  of  joint  ; and  Thirdly,  to  confound  Wraynham’r  cjlate : the  value  of  the  land,  not  according  as  Fijhrr  had  received,  but  what  he 

and  that  my  Lord  was  therein  led  by  the  rule  of  his  own  fancy.  Yet  he  might  have  recovered. 

ilaycii  not  here ; but,  as  if  he  would  let  fpurs  aeainft  my  Lord,  he  ag-  Now  my  Lord-Chancellor  finding  the  cafe  thus  {landing,  thought  it  no 
gravates  my  Lord’s  Injuftico  to  be  worfe  than  Murder;  laying.  That  in  injulticc  againft  H'raynham’s  own  offer,  not  that  Fijher  ihou’d  lofe  Jiisda- 
his  fcntcncc,  he  hath  devoured  him  and  his  whole  family.  And  fecond-  mages,  having  forborn  24C0/.  ten  years,  nor  that  Wraynham  iliou’d  be  al- 
ly, as  if  one  fin  ihould  follow  upon  another,  he  doubles  it  upon  my  Lord,  lowed  more  defalcation  than  Fijhcr  cou’d  receive,  becaufe  he  was  ty’d  to 
and,  in  a manner,  plainly  gives  my  Lord  the  lye.  And  hearing  that  my  a dry  rent ; and  finding  that  Wraynham  was  neither  willing  nor  able  to 
Lord  had  fati.fi .ui  his  .Ylajdly  in  this  cafe ; he  faith  in  his  book,  that  he  return  the  2400/.  with  damages  unto  Fijher , my  Lord-Chancellor  thought 
that  did  it  unjuftly,  mutt,  to  maintain  it,  fpeak  untruly,  adding  falihood  fit  tocttabliih  the  bargain,  according  to  the  firft  certificate  of  the  .Matter 

to  my  Lotd’s  lniuftice  ; faying  in  his  Book,  it  is  given  out  my  Lord  hath  of  the  Rolls  upon  oat  ns ; becaufe  the  laft  certificate  without  oath,  was  not 

bc"icd  JV< aynaants  pardon  ; which,  tho’  it  be  the  lhcw  of  a gentle  heart,  foequal  in  the  balance  of  Juftice,  as  that  with  oath,  certified  by  the  Matter 

yet  argues  a guilty  confidence,  and  is  but  my  Lord’s  cunning  to  avoid  of  the  Rolls,  upon  the  examination  of  divers  Witncfles. 

the  hearing  ot? the  caufe.  And  as  if  my  Lord  Ihould  know  his  own  dif-  Now,  my  good  Lords,  if  this  cafe  ftands  thus,  what  Injufticc  is  there 
enfe  to  be  foul,  and  were  unwilling  to  nave  it  fearched  or  difeovered  ; he  committed  r What  unfoundneis  is  there  in  this  niftiott?  or,  what  caufe 
dureed  mv  Lord  with  illifts,  and  tells  him  that  he  hath  palliated  oppref-  is  there  lor  my  Lord-Chancellor  to  hide  himfclf,  that  this  Gentleman 
her.  with  greatnefs,  wit  and  eloquence  ; and  that  the  height  of  authority  ihou'd  in  this  cafe  declaim  againft  him  this  day  r If  it  were,  my  Lords, 
makes  men  prefume.  And  to  make  this  yet  more  iharp,  he  urgeth,  that  to  make  my  Lord-Chancellor,  for  fear,  to  take  off  his  hand  ; he  will  let 
mv  Lord,  to  maintain  this,  ufeth  fecrct  means,  whereby  the  unfoundneis  the  World  know  he  is  more  conilanc  and  courageous  in  the  points  of  juf- 
of  his  aclions  may  not  be  ficn,  and  fo  to  avoid  cenfurc  ; and,  as  if  my  tice,  than  that  which  he  did  fo  jullly,  fo  flighily  to  revoke.  And  if  it 
Lord  Ihould  have  ikill  in  Magick,  he  faith,  that  my  Lord  hath  raifed  a were  to  this  end,  to  make  iny  Loid-Chanccllortodifpute  with  M t.JP'rayn- 
report  from  hell  of  the  laic  Matter  of  the  Rolls,  which  was  confuted  be-  ham  ; 1 am  to  let  you  know  from  his  Majefty,  he  will  not  let  him  forego, 
fine  his  face,  and  damned  before  his  death  ; not  content  to  fcandalizc  the  nor  forget  his  place,  fo  much  as  to  enter  into  debate  with  Mr.  ’ i'rayrJtam , 
living,  but  fo  far,  my  Ijords,  doth  his  malice  overfprcaJ  his  wifdom,  that  knowing  that  it  v/ere  not  fit  for  him  to  Hand  to  vvreftle  or  wrangle  with 
he  doth  not  ceafe,witri  Ins  nails,  to  (crape  the  dead  out  of  their  graves  again.  Mr.  Wraynham , but  rather  to  defpife  fo  mean  an  adversary. 

When  it  is  well  known  unto  your  Lordihips,  tli3t  the  Matter  of  the  Rolls  My  Lords,  you  know,  that  wile  and  juft  men  may  walk  the  fame  way, 
was  a man  of  great  unJei  Handing,  great  pains,  great  experience,  great  though  not  the  fame  paffage ; there  arc  clivers  courfes  and  divers  ways  to 
dexterity,  and  of  great  integrity ; yet,  becaufe  this  caufe  fell  by  cafualty  the  lame  end,  Juttice : for  JuJticc  lake,  they  arc  both  to  be  honour’d, 
into  his  hands,  by  reverence  from  the  laft  Lord-Chancellor,  and  he  fol-  neither  to  be  blamed.  For,  my  Lords,  if  Judges  ihould  be  traduc’d  as 
lowed  not  this  man's  humour  in  his  report ; therefore  he  brands  him  with  unjuft,  becaufe  they  differ  in  opinion,  they  ihou'd  have  thanldefs  olEces. 
thefe  -fper  lions,  und  adds  this  to  the  reft.  That  he  grounded  this  report  lattice  is  the  Harmony  of  Heaven,  but  Lingua  deiracihms  eft  lancca  triplex. 

upon  Witncfies,  that  fworc  imnoflibilitics,  grofs  abfurdities,  and  apparent  Though  this  Gentleman  hath  fwcat  hard  to  feoff  and  dare  io  high  a Judge, 
untruths.  How  can  you  hut  think,  my  Lords,  but  that  this  Gentleman's  yet  the  razor  of  his  tongue  cannot  charge  him  that  any  thmg  came  be- 
head is  full  of  poifun,  feeing  it  fell  out  fo  fail  then  into  his  pen,  tramp-  tween  God  and  his  own  confcience,  but  the  merits  of  the  caufe  ; though 

ling  upon  the  dead  r And  this  is  an  addition  unto  his  puniihment,  the  in-  it  be  certainly  true,  whilft  a man  carries  this  ilefh  about  him,  his  judg- 

jury  of  him  that  is  dead,  becaufe  the  State  yet  lives,  wherein  his  juftice  ments  and  faculties  will  be  imperfect.  Yet,  mv  Lords,  1 know  that  mV 

is  icandnlized.  Lord  is  the  branch  of  fuch  a tree,  who,  though  lie  bloflbm’d  laft,  yet  cook 

And  now,  my  Lords,  that  you  may  the  more  deteft  his  flanders,  where-  more  faj>  from  the  root  than  any  of  ihc  reft : the  ion  living  in  the  me- 

by  he  gocth  about  to  ilander  iny  Lord-Chancellor’s  Juftice  ; give  me  leave  mory  ol  fo  worthy  a father,  the  father  living  jn  the  memory  of  fo  virtuous 

to  open  the  plain  and  even  way,  wherein  this  great  Judge  walks  in  this  a fun,  who  may  lay,  as  Agcfi'aus  once  faid  to  his  father,  l obey  you  in  judg- 

particular  cafe.  The  queftions  in  Chancery  at  firft  were  two,  between  ing  nothing  contrary  to  law. 

Wraynham  and  Fijher,  upon  crofs  foils,  either  againft  the  other : Wiayn-  1 am  glad  this  Gentleman  is  fo  naked  of  excufe,  yet  heartily  furry  his 
hum  complains  of  truft  broken,  whereby  he  was  defrauded  ; Fijhcr  upon  defamation  is  fo  foul,  as  to  dr  .w  fuch  a fmart  of  puniihment  as  this  will 
a debe  of  a private  reckoning  detained  by  Wraynham.  Upon  proof  of  be  upon  him;  and  here  if  neceifoy  (the  true  defender  of  man’s  wickcd- 
buth  thefe,  it  was  by  afient  ordered.  That  Fijher  ftiould  ailign  the  Leafe  ncls)  ihould  ftep  in,  1 anfwer.  Though  noceffity  break  through  ail  laws, 
made  unto  him  upon  truft,  and  Wrnyuham  ihould  pay  the  Money,  fo  well  yet  flying  into  the  face  of  Juftice,  it  mutt  be  broken  by  Juftice  ; clfe  no 
proved  to  be  due  to  Ftjlser  : fobyailcnt  was  the  Decree  had,  which  is  the  fobjctl  can  be  fafe,  nor  no  Court  keep  itfelf  from  infamy, 
firft  Device.  It  is  well,  my  Lord,  that  this  fault  falls  out  but  leldotn  ; for  being  ex- 

Uut  Mr.  Wiayr.hr.m , wifely  fufpeftir.g  that  Mr.  Fijhcr  had  incumbred  orbitant  when  it  happens,  it  cannot  but  be  foul.  It  i.>  a pernicious  ex- 
his  Leafe,  and  if  it  ihould  be  ailigned  to  him  according  to  the  Decree,  it  ample;  for  by  this,  when  fiandeis  are  prefented  inftcad  of  complaints, 
would  be  merely  illufory ; he  exhibits  a new  bill  to  difeover  what  charge,  mat  is  but  to  fet  divifions  between  the  King  and  his  great  Magi ftrates,  to 
and  in  what  fort,  Fjhcr  had  charged  the  land  with  incumbrances.  And  difeourage  Judges,  and  vilify  Juftice  in  the  fight  and  mouths  of  all  the 
Mr.  IV'oynham  finding  the  incumbrances  greater,  upon  the  reference  of  people. 

the  Lord-Chancellor  to  the  Maftcr  of  the  Rolls,  a bargain  was  mediated  Therefore  I bcfecch  your  Lordihips  to  pardon  me,  if  I be  too  long,  and 

between  them,  that  Fijhcr  ihould  hold  the  Leafe  in  quettion,  and  Wrayn-  fofter  me  10  ihew  your  Lordihips  what  this  Court,  in  like  cafes,  hath  done. 

ham  ihould  have  after  the  rate  of  twelve  years  purchafc  ; and  to  this  both  In  the  fecond  year  of  his  Majcfty's  reign,  when  Sir  Edward  Coke,  ac- 
2 denial : fo  that  your  Lordihips  foe  that  the  firft  Decree  was  not  canccll’d  cording  to  his  place,  intormed  againft  Fourth  in  this  Court,  ore  tenus,  tor 
by  my  Lord  Chancellor,  but  dilcharged  by  himfclf ; for  by  the  Decree  he  petitioning  his  Majeily  againft  the  laft  Lord-Chancellor,  for  granting  an 
might  have  lutd  the  Leafe;  but  he  contented  himfclf  with  twelve  years  injunction  for  flaying  oi  a foit  at  ilie  Common  Law,  (which  your  Lord- 
purchafe.  ihips  know  how  necefltiry  it  is)  he  being  convicted  upon  his  own  con  ft  f- 

After  this,  the  queftion  grew  upon  the  value,  which  being  referred  to  | lion,  received  a iharp  ceufure.  I will  conclude  with  this  one,  and  Ifhalt 
the  laft  Mailer  of  the  Rolls,  how  the  value  was  at  iirfl,  before  the  im-  dtfire  your  Lordihips,  in  this  place,  to  hear  it  read  ; and  then  do  humbly 
proveftiont,  when  it  was  in  Leafe  to  one  Harply , and  there,  upon  proof  I bcfecch  your  Lordihips  to  hear  the  Gentleman  at  the  Bar,  cither  for  hi* 
and  oath  of  divers  Witncfles,  the  Mailer  of  the  Rolls  returned  and  certi-  | defence,  or  excufe. 

fied  the  conibnt  produce  of  the  Leafe  to  be  worth  20c/.  by  the  year;  : Then  IVresynbam’s  Examinations  were  read  in  this  Book  and  Epifllc. 

whereupon  Wraynham  was  to  have  it  at  twelve  years  purchafc,  amounting  ■ Then  he  was  charged  with  thefe  words  following,  in  the  end  of  Ins 
to  2400/.  Mr.  Wraynham  feeing  the  land  was  much  improved  by  a de-  Epiftleto  his  Majefty  : “ He  cbatjudgeih  unjuftly,  mutt,  to  maintain  it. 
fence  made  againft  the  fea  anJ  other  means,  whereby  the  nature  of  the  “ fpeak  untruly  ; and  the  height  of  authority  msketh  men  to  prefumc." 
land  was  altered,  and  the  profit  much  raifed,  moves  the  Lord-Chancellor  ; Alfo,  in  (hewing  of  his  Majcfty  reafons  why  the  Mailer  of  the  Roils  was 
not  to  recede  from  the  bargain,  but  faith,  that  the  Value  returned  was  faulty,  he  faid,  Firft,  the  Mailer  o;  the  Roils  had  omitted  many  of  hi* 
not  the  true  value,  for  the  land  was  worth  40 ot.  by  the  year,  and  yet  ex-  material  proofs.  Stcow/Jy,  He  ihifted  off  other  fome.  Thirdly , That  he 
eepts  by  retainer  in  his  hands,  2000  Marks  which  he  owed  to  Fijhcr,  one  1 lomi  times  wrefted  the  equity  of  his  caufe.  Fourthly , That  he  did  fa! fifty 
th  jufand  and  fixty-fix  Pounds  odd  Money  ; whereby  now  Mr.  W’ctynham  | cite  Fijher' s proofs.  Fifthly , That  he  grounded  the  report  upon  the  de- 
bad  received  Ins  24O0Z.  in  his  Purfe.  And  when  he  fiuv  himfclf  thus  fleeced,  pofition  of  Wit  Defies  that  fworc  abfurdities,  untruths,  and  mere  impof- 
having  received  :4c  ol.  for  that  which  coil  but  200/.  now  heftirs  up  new  Abilities.  And,  Laft  If,  as  if  the  report  had  been  condemned  and  damned 
(nits,  and  moves  the  Lord-Chancellor  by  a commiflior.  to  refer  the  value  | before  to  the  pit  of  hell,  hr  laid  it  was  raifed  as  ah  inferno. 
to  two  Knights  that  had  been  Farmers  to  the  land,  that  they  might  certify  in  his  Epiftie  to  his  Majefty,  he  is  charged  with  thefe  words  : 
the  true  value : the  one.  Sir  L'  Ejlrange  Alordaunt,  who  certifies  the  va-  “ 1 underflan  J my  Lord-Chancellor  hath  beggod  my  pardon  : it  is  out- 
Jue  318/.  yearly,  and  the  other.  Sir  Henry  Spillman,  certified  the  value  “ wardly  the  fltew  of  a great  heart,  but  inwardly  it  argueth  a guilty 
to  be  364/.  yearly  ; and  my  Lord-Cbanccllor  ftrikes  between  them,  an  J “ confcience  ; otbeiwife,  it’  firft  I had  been  found  guilt?,  and  his  L^srd' 
niak.v  it  34c  !.  So  here  1*  a difference  of  values,  the  firft  of  200/.  upon  1 “ Jhip  ihould  then  have  interceded  with  his  Majefty  for  me,  it  had  been  al» 
oath  yearly, ..and  this  at  340 1.  yearly,  without  oath.  The  firft  value  is  at  “ argw 
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« argument  of  an  indulgent  nature  ; but  to  beg  pardon  where  there  is  no  i 
v need,  was  manifcftly done,  to  avoid  an  hearing,  and  not  in  pity  towards  ] 
»«  me;  for  he  that  dclpoits  me  of  my  goods,  1 will  not  trull  him  with  my 
,,  p-rfon.  And  therefore,  far  be  it  from  me  to  hops,  or  trull  in  his  good- 
»t  Jjrfs  : I dtfclaim  his  favour,  and  infinitely  deplore  the  judgment  of  his  I 
a Majefty-” 

/\nil  in  the  conclnfion  of  his  Epiftle  were  thefe  words : “ 1 defire  to  ! 
I'ydcr  at  vour  gates,  if  I (hull  dare  to  Hander  fo  great  and  tminent  a 1 
u Judge,  unto  fo  great  and  wife  a King. 

' *i  If  he  lhould  not  dclire  to  reward  the  Fijktrs  for  their  fraud  and  per- 
i«  juries  1 know  not  why  he  lhould  have  racked  all  out  of  joint. 

« Mv  Lord,  with  this  his  laft  cunning  and  rhctorick,  hath  palliated  his  , 
%»  unjuil  proceedings  againft  me ; for  my  Lord's  gclturc  and  pronuncia-  ! 
.4  txon  in  his  fpecCh  is  wanting  in  my  writing,  out  of  which  a cloudy  1 
« mill  roay  rifcto  hide  the  verity  of  your  princely  Judgment. 

. «4  1 could  never  fee  by  what  reafons  or  words  his  Lordihip  hath  co-  i 
i.  |0i,rcd  his  dealings  to  excufe  himfclf  unto  your  Majefty,  under  {landing 
•*  only  a piece,  and  not  the  whole  from  your  Majefty.  This  mull  move  J 
*»  me  moil  humbly  to  befecch  your  Majefty  to  fave  my  wife  and  children  ; 

ami  out  of  your  princely  juft  ice  to  appoint  a day  of  hearing,  whereby 
4.  there  (hall  appear  unto  your  Majefty,  as  well  the  fincerity  o;  mv  affix-  j 
<«  orations,  as  the  uufoundnefs  of  his  Lordfhip’s  a&ions.  For  I never 
44  fought  corner?,  but  openly,  and  fometimes  in  my  Lord's  prefeuce,  have 
4*  notified  and  complained  of  my  wrongs,  and  defire  a public  hearing  be-  J 
(4  jbre  your  Majefty,  which  the  greateil  fubjcdl  dares  not  do  without 
44  truth  and  juftice.” 

And  in  another  place,  Wraynham  faith.  “ Mv  Lord  Chancellor  proves 
*»  nothing  by  record,  nor  delivers  any  thing  by  writing,  to  anfwer  the 
44  things  objected  againft  him;  but  would  hide  himfvlf  from  the  eyes  of 
44  vour  Majefty’*  juftice.” 

His  Majefty  faith,  though  he  receive  petitions  from  his  fuhjects  againft 
his  high  eft  J ufticcs  ; vet  tie  will  have  his  Judges  know,  that  they  arc  fub 
jeel  to  his  account  only,  and  to  none  clfe  upon  earth. 

. His  Majefty  received  this  petition  on  Good- Friday  laft,  in  which  this 
Gentleman  hath  fo.  far  exceeded  the  meafore  of  an  humble  complaint, 
that  1 muft  appeal  to  your  Lordlhips  againft  him. 

- Then  was  Foorth's  precedent  read,  bearing  date  Mereurii  dedrtto  quarto 
Nfjem.br.  termini  Mith.  z Jac.  1. 

And  likewife  Fourth’s  two  laft  petitions  againft  my  Lord -Chancellor, 
touching  which  reference  is  had.  And  the  Lords  afkcd  Mr.  IP'raynhemt 
what  he  could  fay  for  himfclf. 

Mr.  W R A Y N H A M. 

Right  Honourable,  and  my  very  good  Lords , 
pRU.M  a man  fo  perplexed  with  fo  many  mifcrics,  what  can  be  ex- 
" pedted  ? and  what  marvel,  if  1 fhould  faultcr,  or  might  let  fall  any 
fpecch  that  might  feem  uncomely  ? 

My  Lords,  I know  not  how  to  behave  rnyfclf,  I will  not  willingly  of- 
fend any,  but  efpccially  the  King's  moft  excellent  Majefty  ; yet  nature 
Commands  me  to  defend  myfelf,  for  it  cannot  be  thought  He  can  be  faithful 
to  another,  that  is  not  fo  to  himfelf.  And  therefore  I humbly  defire, 
that  what  I offer  in  extenuation,  or  defence,  that  neither  the  meanefl  that 
hear  it,  nor  your  Lordfhips,  which  are  to  judge  of  it,  would  take  it  of- 
fcnfively. 

My  Book  confifleth  of  three  parts. 

Fir/?,  An  Epiftle  to  his  Majefty. 

Secondly,  The  body  of  the  book,  which  relateth  the  truth  of  all  the  pro- 
ceedings. 

And,  Thirdly , a condufive  fpecch  in  the  nature  of  an  epilogue. 

Touching  the  body  of  the  book,  arid  the  truth  of  the  cr.ufe,  I con- 
ceive it  not  now  called  in  queftioh,  for  I think  your  Lordfhips  Will  not 
enter  into  the  particular; ; but  bccaufe  it  hath  pleafed  Mr.  Attorney  to 
fpeak  fomething  of  it,  I will  not  be  filent. 

My  accufations,  mi  Lords,  are  fet  forth  in  two  things : Firj),  that  the 
complaint  is  of  the  Right-Honourable  the  Lord  Chancellor.  Secondly t 
That  it  is  in  bitter  and  unreverend  terms. 

For  the  firft,  I muft  fly  for  fuccour  and  protection  unto  our  dread  So- 
vereign Lord  the  King;  for  it  pleafed  his  Majefty,  fitting  here  in  the  fa- 
cred  Seat  of  Juftice,  to  declare,  that  if  any  were  wronged  in  point  of 
Juftice,  to  hint  they  might  come  and  have  rearefs;  and  for  proof  thereof, 

I humbly  defire  your  Lordfhips  to  hear  me  read  a fcntencc  or  two  in  his 
Majefty’s  Book. 

44  For,  faith  be,  if  any  were  wronged,  their  complaint  fhould  have  come 
“ unto  me  ; none  of  you  but  will  confefs  you  have  a King  of  a rcafon- 
41  able  undcrflanding,”  &t. 

And  in  another  place,  “ Why  then  fhould  you  fparc  to  complain  unto 
44  me,  being  the  high-way ; therefore  as  you  come  gaping  to  the  Law  for 
44  Juftice,  tie*1 

44  But  if  you  find  bribery  or  corruption,  then  come  boldly ; but  bc- 
“ ware  of  the  juflncfs  of  yourciufc.” 

Firjl,  therefore,  in  his  Majefty’s  opinion,  a man  may  be  wronged  in  a 
l^ourt  of  Juftice. 

Secondly,  In  that  cafe,  his  Majefty  is  not  only  willing  to  receive  a com- 
plaint, but  to  reform  what  is  amifs  : fo  that  his  Majefty  publifliing  this 
much  to  all  his  fuKjedls,  I hope  your  Lordfhips  will  nor  conceive  that 
barely  to  complain  is  a fault ; efpccially  feeing  that  his  Majefty  faith, 

44  Why  do  you  fparc  to  complain  ?” 

The  fecond  part  of  niy  accufation  is,  becaufe  I have  ufed  unreverend 
and  bitter  terms. 

Firjl,  1 divided  the  collections  objcdlcd  againft  me  into  two  parts. 

(l.)  Into  two  fcntencc?,  which  Mr.  Attorney  hath  endeavoured  to  fa- 
«en  on  the  Lord-Chancellor  by  inference. 

(a.)  Into  words,  applied  to  his  Lordfhip. 

My  Lords,  Touching  the  fir fl,  I hope  general  fpecch es  fhall  have  no 
fuel,  confirmation.  “ 

In  the  * 1 6th  Pfalm,  the  Prophet  faith  of  himfclf,  Ihavefaidin  my  fury, 
“•I  nun  are  lyars.  And  in  the  14th  Pfalm,  it  is  faid  of  all  men.  They  have 
_ £snt  <»•!  of  tie  may , and  are  abominable  ; there  is  none  that  isitb  good,  no 
K!'  o"e.  And  in  the  Epiftle  to  the  Romans , it  is  faid.  Let  God  be  juft,  and 
0 ‘ "“U  lyars.  And  again  it  is  faid  in  Scripture,  That  the  peifon  of  AJps  is 
re  their  Ups,  that  their  threats  mere  open  fepulcbres.  And  yet  ir  was  ne- 
verheard,  that  any  of  the  Prophets  and  A pottles  (godly  men  j found  fault 


wnh  David,  faying,  Jew  have  faid  my  threat  is  an  open  fepulchre-,  that  l 
am  a fyar  ; and  abemhsaklt  ; bccaufe  they  were  but  general  fpecch  cs.  And 
therefore,  my  Lords,  I humbly  pray,  th.u  anv  general  (perches  nuv  not 
be  applied  to  my  Lord-Chancellor^  lor  l had  no  foch  mc-min*-. 

For  particular  words,  they  are,  a»  I lake  it,  thefe  ; U ufomtdaefs  of  his 
Lordihi p’s atlions ; unjuft  proceedings,  uppreffinn,  and  intuiticc. 

Now,  my  Lords,  I muft  again  fly.  to  the  King  lor  fuccour,  in  thefe 
words  : for  his  Majefty  points  forth  the  things  for  which  a fufoeft  cuy 
complain. 

I’or  his  Majefty  faith  in  his  book,  “ If  a, nun  be  wronged  in  the  courfe 
44  of  juftice.''  Whatift  it  but  injullicc  ? 

Secondly,  His  Majefty  faith,  44  That  if  opc  find  bribery,  corruption, 
44  injuftice,  CSV.''  and  then  we  fhould  come  boldly. 

Pirft,  For  the  word  injuftice  : he  that  proves  the  juftice  of  his  caufr, 
proves  the  Judgment  given  againft  it  injuftice : for,  my  Lords,  I conccirr, 
under  y6ur  Lordlhips  favour,  that  this  very  word  contains  all  the  rcll, 
and  that  all  other  words  that  I have  ufed  arc  but  fynommics  unto  this  , 
and  I ufed  them  all,  yea  all,  I. protest,  to  avoid  tautology,  and  to  avoid  al- 
ways ufing  of  the  fame  word,  injuftice. 

Apd  that  alfo  which  urged  me  to  ufe  it,  was  needfirv;  and  that  twofold 
ncceflity  ; Fir  ft.  For  that  unlcfs  l particularly  accrued  his  Lordfhip  of 
injuftice,  I was  out  of  hope  ever  to  obtain  an  hearing  of  bis  Majefty. 

Secondly,  My  mifcrics  in  forced  me  unto  it:  And  therefore  it  may  pleafc 
your  Lordlhips  to  underftand,  that  in  my  firft  petition  to  his  Majefty,  there 
was  no  fuch  word  as  Injullicc,  or  that  tended  near  unto  i::  but  only  it 
did  fet  forth  what  the  then  Mailer  of  the  Rolls,  this  Lord,  and  the  lull 
Lord  Chancellor  had  done ; and  defin'd  his  Majefty  tojudgr,  whether  the 
laft  Lord  Chancellor,  or  the  now  Lord  Keeper,  bed  moll  mill y dlllributed 
juftice  : It  pleafed  liis  Majefty  to  give  tmlwcr,  **  Thar  he Would  take  fornc 
14  other  courfe,  when  he  came  near  London.  ’ 

When  his  Majefty  came  to  Tiseobahh,  1 fanned  two  other  petitions;  ami 
delivered  the  one  to  his  Majefty,  and  the  other  to  Secretary  IF  intuit  d ; 
and  in  neither  of  theft?  petition*  was  there  mention  of  injuftice,  or  a word 
favouring  of  it. 

And  when  I befought  his  Majefty,  at  that  time,  to  hear  thccaufc,  or 
to  refer  the  examination,  he  gave  me  this  anfwer  : “ Lf  myfclf,  and  the 
4'  Ixrrds  lhould  trouble  thcmfdves  about  hearing  of  Sentences,  no  other 
44  bufmefs  would  be  done  by  us,  foi  every  man  would  be  ready  to  com- 
44  plain.” 

And  thus  I had  fallen  off,  but  that  his  Majefty  faid  further  unto  me, 
“ Will  you  charge  my  Lord  Chancellor  with  injuftice  or  bribery?”  I 
blanched  the  matter  again,  and  ddired  his  Majefty  would  be  pleafed  to 
grant  mean  hearing  of  the  caufe. 

After  which,  when  I had  mediuted  again  of  his  M.ijcfty’squcftionv  l 
found  great  coherence  between  this  queflTon  and  tho  words  in  his  Majef- 
ty’s book,  and  thereupon  was  bold  to  ufc  the  word  injuftice.  Unto  which, 
his  Majefty  was  pleafed  to  anfwer,  44  Thefe  accufations  are  too  too  com- 
44  mon : but  I will  have  relation  of  the  caufe  from  my  Lord  himfclf.” 

After  all  this,  uftderftanding  that  the  Lord  Chancellor  bad  endeavoured 
to  anfwer  this  matter  unto  his  Majefty,  and  to  this  end  had  produced  the 
Mailer  of  the  Rolls,  Phillips , his  report;  which,  1 confefs,  taken  by  jtffll, 
may  not  only  fatisfy  my  Lord  Chancellor,  but  the  King  himfelf,  ‘or  any 
man  cite  living:  and  therefore,  fearing  that  my  Lord  endeavoured  to  fa- 
tisfy the  King  with  that  report,  I faw  there  was  no  other  courfe,  but  to 
give  an  anfwer  unto  it,  which  I could  notdo  without  the  hook.  In  making 
whereof,  fomething  was  required,  both  before  and  after,  which  drew  me 
to  make  the  Epiftle  and  the  Epilogue. 

In  the  making  whereof,  1 muftored  together  ail  my  mill-ries ; I faw  my 
Land  taken  away,  which  had  been  beforeeftnbliftied  unto  me;  and  after  fix- 
ind-forty  Orders,  and  twelve  Reports,  made  in  the  Caufe;  nav,  after 
Motions,  Hearings,  and  Rehearing*,  fourfeore  in  number,  I beheld  all 
overthrown  in  a moment,  and  all  overthrown  withouT  a new  bill  preferred. 

I difeerned  the  reprefen ration  of  a prifon  gaping  for  me,  in  whidi  1 mull 
from  thenceforth  fpend  all  the  days  of  my  life  without  releafe:  fur  in  this 
fuit  I have  fpent  nlmoft  3000/.  and  many  of  my  friends  were  engaged  for 
me,  fome  damnified, others  undone;  ana  with  this,  did  accompany  many 
eminent  miferies,  likely  to  enfoe  upon  me,  my  Wife,  and  four  children, 
theeldeftof  which  being  but  five  years  old;  fa  that  we,  that  did  every 
day  formerly  give  bread  to  others,  muft  now  beg  bread  of  others,  or  cl(e 
ftarve,  which  is  the  miferablrft  of  all  deaths : and  there  being  no  means 
to  move  his  Majefty  to  hear  the  Caufe,  but  to  aceilfc  his  Lordihip  of  iu- 
juftice  ; this,  and  all  thefe,  moved  me  to  be  (harp  and  bitter,  and  to  ufe 
words,  though  dangerous  in  ihemfelves,  yet  I hope  pardonable  in  fuch  ex- 
tremities. 

And  now  I hope,  if  this  will  not  acquit' me,  vet  your  Honours  will  be 
pleafed  to  move  the  King  for  his  gracious  pardon  : formifery  made  pa- 
tient Job  break  out  and  fwcll  againft  God  himfclf;  and  therefore,  my 
Lords,  how  much  more  may  it  make  me  fo  compleatly  mifcrablc,  to  fwcll 
and  tranfgrefs  againft  man  ! 

And  if,  my  good  Lords,  you  fhould  hear  all  the  paflkges  of  the  caufe,  l 
(hould  the  better  conceive  your  Lordlhips  will  not  be  troubled  with  it ; and 
Mr.  Attorney  hath  already  fet  it  forth  in  that  fafliion,  as  it  makes  much 
againft  me  : but  if  your  Lordlhips  will  vouchfafe  me  that  favour,  I Hope 
F lbnll  alter,  or  at  Icaft  extenuate  vour  Lordlhips  opinions  in  this  Caufe. 

In  the  year  1606,  I preferred  a bill  in  Chancery  againft  Edward  Fijher , 
for  defrauding  me  of  a Leafc  of  fixty  years : Fijher  forfWcars  the  truft,  and 
preferred  another  bill  againft  me  for  debts;  both -bills  came  to  be  hearj 
before  KingUJft : Fijhn-  offered  to  purchafe  the  Leafe,  and  the  debts  were 
referred  rn  two  Matters.  Thefe  took  great  pa:ns  concerning  the  debts  ; 
after  which,  the  Lord  Chancellor  rcicrred  the  whole  bufinefs  to  thofe 
two  Mailers  of  the  Chancery,  and  then  having  examined  both  T ruft  and 
Debts,  they  report  the  Trull  proved ; and  for  the  Debt*,  they  think  fit 
that  I (hould  give  Fijher  200b  Marks:  wh  reof  too  Marks  were  for  da- 
mages. Fijher , not  fatisfied.  moves  my  Lord  Chancellor  to  hear  the  Caufe 
himfelf,  and  this  was  in  t6c8  ; and  my  Lord,  upon  an  hearing,  decreed, 
with  the  confent  of  Fijher  and  his  Connie!,  that  lie  fhould  allure  the  Land, 
and  I pay  20CO  Marks  within  fix  Months- 

After  this,  my  Lord  having  made  this  decree  by  confent,  I ferved 
Fijher  with  it;  but  his  contempt  was  fuch,  that  after  three  comroiffions  of 
Rebellion,  I was  enforced  to  take  a Serjeant  3t  Arms  to  attach  him,  and 
had  a Comtmfiion  awarded  to  the  Sheriff  of  Norfolk,  to  put  uie  in  pof- 
feffion. 

P Fijher 
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(107)  15.  Proceedings  againft 

Pifiatr  perceiving  that  the  hiding  of  his  head  could  not  keep  me  from 
having  ptjffcflion  of  the  Land,  takes  another  courfe  by  fraudulent  convey- 
ances between  him  and  his  hrothcr,  and  others  ; and  in  a motion  made  in 
the  name  of  Sir  Tbsmat  Chalk- er,  (for  the)-  lodge  the  fell  intereft  in  him) 
they  ihfotm  that  this  conveyance  was  before  my  bill  exhibited,  and  there- 
fotedcliic  I might  be  put  out  of  pofleffion  ; and  fo  it  was  ordered,  that  tl}e 
pofleffion  ihould  remain  then  as  it  was. 

Then  J,  todifeover  thofe  frauds,  preferred  a new  Bill  againft  Fijhtr  the 
deceiver,  and  three  others.  They  in  their  anfwer  fet  forth  matter  fuffi- 
cient  to  {hew  the  fraud.  For  Sir  Thomas  faith,  that  this  conveyance  from  Sir 
Eduard  his  btothcr,  was  made  and  fealed  when  he  never  thought  of  it; 
that  1700  /.  was  to  be  paid  ; but  yet  he  never  faw  the  Land,  he  never  bar- 
gain’d or  condition'd  for  it,  hur  hearing  the  trouble  of  it,  affured  it  to 
Richard,  the  younger  fon  ol  Fijhtr , the  deceiver:  and  fo  becaufc  he  alfo 
was  unable  to  go  on  in  the  purchafe,  he  lodged  it  in  the  hands  of  Sir 
Thomas  Cbal/osur . 

Hsian,  Attorney,  informs  my  Lord  Chancellor  of  thefe  frauds;  my 
Lord  gave  them  a day,  to  {hew  caufe  why  I fhould  not  have  the  Land  till 
they  could  make  better  proofs.  Then  thofe  witnefles,  which  were  both 
Fifiur's  men,  were  examined  by  my  Lord  Chancellor  in  open  Court,  and 
one  of  them  fwcars  that  the  conveyance,  which  muft  defeat  the  Decree, 
was  fealed  in  the  Hall ; thcothcr  fwcars  it  was  done  in  the  Parlour ; one,  that 
it  was  read  ; the  othq-,  that  it  was  not  read  : the  one,  that  it  was  figned ; the 
other,  that  it  was  not  figned:  one  fwcars,  that  Sir  Edward  Fijhtr  was  pre- 
feut;  the  other,  not  prefent ; and  both,  that  it  was  done  at  fuch  a time, 
when  the  Deed  bears  date  twelve  months  alter. 

Then  what  remains  after  all  this,  but  that  1 (hould  have  a confirmation 
of  the  old  decree,  or  elfe  a new  ? But  I find  it  true,  Nemo  laditur  r.iji  a feipfi. 
For  then  the  Lord  Chancellor  made  a motion,  that  Fijhtr  Ihould  buy  the 
Land  ; againft  which,  I not  gain  faying,  his  Lordlhip  referred  the  Media- 
tion of  the  bargain  to  the  Mailer  of  the  Rolls,  where  it  appeared,  that  Sir 
Edward  FiJhernaA  madea  Leafeof  half  the  land  for  200/.  the  year ; and  there- 
fore it  was  agreed,  that  Fijhtr  ihould  give  2400/.  out  of  the  which,  he  was 
to  deduct  20CC  Marks  for  his  Debts,  due  by  thefitft  Decree,  and  the  refi- 
due  about  1066  /.  I received,  becaufc  it  did  not  appear  what  the  Lands 
were  worth.  A Commiffion  was  awarded  out  to  Sir  L'Ejlrange  Mor  daunt 
and  three  others,  to  find  out  the  true  value  of  the  land,  and  a bargain  was 
not  commanded,  but  propounded  by  the  Court : And  I bcfeech  your  Lord- 
Ihips  to  obferve,  that  the  Mailer  of  the  Rolls  being  to  confider  of  ajl  the 
Examinations,  lawfully  taken  in  the  Caufe,  nine  Witnefles  were  taken  by 
the  Commiffion  and  duly  examined  ; five  Wit  Defies  more  were  examined 
in  the  Examiner’s  Office,  without  my  privity  or  content,  and  contrary  to 
an  Order  in  Court : which  Witnefles  being ’examined,  fwore  point-blank 
in  all  things  ; and  according  to  thofe  proofs,  the  Mailer  of  the  Rolls  made 
his  Certificate,  and  found  200/.  a-year  to  be  as  much  as  the  lands  were 
worth. 

Hereupon  the  Lord  Chancellor  gave  a day  to  ihew  caufe,  why  the  caufe 
ihould  not  be  decreed,  which  was  the  Order,  quarts  Mai),  1610. 

After  this,  the  Lord  Hulun,  then  Attorney,  in  the  pretence  of  the  Maf- 
tcr  of  the  Rolls  himfelf,  did  fet  down  the  dcte&s  of  his  own  Report. 

Lord-Trtnfurer.  My  Lords,  this  is  contrary  to  all  courfe,  this  muft:  not 
be  ; for  wc  mean  not  to  enter  into  the  merits  of  the  caufe. 

Mr.  At.  Yt  hurt  on.  Mr.  IVraynham , for  you  to  ihift  it  off,  doth  but  ag- 
gravate your  offence;  for  when  you  fay,  you  ufed  the  reft  of  your  phrafes 
vdjynonymies  to  Injuftice,  that  implietha  taxation  of  his  Lordlhip  in  point 
of  juiiice ; and  folikewife  do  your  words  imply,  when  you  fay,  by  the  great- 
nefs  of  his  wit  and  eloquence,  he  doth  palliate  the  injuftice  of  the  Caufe  : 
therefore  tax  my  Lord  particularly  with  one  point  of  injuftice. 

Here  Mr.  IVraynham  would  not  inftance  in  any  one  particular. 

H'rayn.  Had  I thought  his  Majefty  would  not  have  heard  my  caufe,  1 
would  have  fatdown  in  filence,  and  have  devoured  my  forrow.  I have  for- 
merly fet  down  to  your  Lordihips,  that  my  Decree  was  reverted  without  a bill. 

Mr.  yftt.  That  is, when  the  bill  is  abfolute  and  conftaut,  for  there  it  muft 
have  a bill  of  revivor;  but  when  it  depends  upon  fubtequent  a&s,  and  is 
qualified  and  conditional,  there  it  may  be  reverted  without  bill. 

IVrayn.  1 humbly  fubmit  myfclf  in  all  things  to  your  honourable  and 
clement  cenfure  : for  the  manner,  I befcech  your  Lordihips  pardon ; and 
for  the  matter,  I humbly  crave  compaffion. 

Mr.  Serj.  Crew.  May  it  plcafe  your  Lordihips,  the  Prifoner  at  the  Bar 
hath  made  a good  fubmiffion  at  the  laft,  1 would  he  had  begun  with  it. 

My  Lords,  the  Flux  of  foul  mouths  muft  be  flopp’d,  otherwife  the  great- 
eft  Magiftrates  will  be  traduced  and  flandered  to  Majefty  himfelf ; and 
though  it  be  notTreafon,  yet  I have  heard  it  from  a great  and  honourable 
Perfon  fitting  in  this  place,  that  it  is  Crimen  Itefm  Majjlatis. 

My  Lords,  for  the  two  Lords,  the  one  that  lives,  the  ocher  that  is  dead, 
and  their  demeanor  in  this  cate,  in  honour  of  him  that  is  dead,  and  with- 
out flattery  to  him  that  is  alive ; I fay,  they  both  judged  according  to  their 
conferences. 

The  Lord  Chancellor  that  is  dead,  gave  his  judgment  according  to  his 
confcience,  and  not  according  to  the  conference  of  another  man,  but  ac- 
cording to  the  integrity  of  his  own  heart : for  Judges  are  tojudg ofeuendum 
tequum  Id  bonum  in  fsro  anfeientia.  And  this  Lord  alfo  judged  out  of  his 
noble  confcience  and  integrity  of  his  heart ; for,  my  Lords,  there  was  no 
binding  decree. 

As  for  the  merits  of  the  caufe,  it  muft  not  be  examined  of  the  one  fide, 
nor  of  the  other,  for  both  Lords  have  done  according  to  confcience,  tsram 
Dto  Id  hminibas.  And  each  hath  delivered  his  own  fenfe  according  to 
their  confciences. 

The  Lord  which  is  dead,  when  he  was  alive,  was  one  of  the  oracles  of 
the  wifiiom  of  the  time ; and  my  living  Lord  attributes  very  much  unto 
him,  whom  God  hath  alfo  inriched  with  great  ornaments  of  nature;  for 
no  Man,  no  Magiftrate,  hears  with  more  attention,  nor  no  Magiftraic  of 
Jufticc  attends  with  mere  undcrllanding  and  patience. 

You  then,  Mr.  fVraynbam,  thus  to  traduce  my  Lord,  is  a foul  offence, 
with  that  black  mouth  of  yours  : you  cannot  traduce  him  of  corruption, 
for,  thanks  be  to  God,  he  hath  always  delpifcd  riches,  and  tec  honour 
and  juftice  before  his  eyes;  and  where  the  Magiftrate  is  bribed,  it  is  a 
fign  of  a corrupted  eftatc. 
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For  the  juftice  of  the  Caufc ; 

My  Lords,  I wasof  Counfel  with  Fijhtr,  and  I knew  the  merits  of  the 
caufe  ; for  my  Lord  Chancellor  feeing  what  recotti  pence  Fijhtr  ought  in 
juflice  to  have  received,  and  finding  a difability  in  TVraynkam  10  perform  ir, 
was  in  forced  to  take  the  land  from  IVrayn  bam  to  give  it  to  FfJ&tr,  which  is 
hardly  of  value  to  fatisfy  Fjhtr’s  true  debt  and  damages.  And  this,  my 
Lords,  was  the  true  courfe  of  it ; fo  it  ftands  Upon  thefe  parts  your  Lord- 
ihips have  heard. 

I am  glad  at  laft,  to  hear  Mr.  IVraynham' s fubmiffion,  and  do  humbly 
crave  your  Lordihip’s  cenfurt. 

bir  E/iwat  d Co kt.  The  caufe  before  you,  my  Lords,  is  a very  great 
caufe,  for  a man  muft  tread  in  this  courie  upon  a very  flcnJor  bridge  : I 
will  Angle  out,  as  near  as  I can,  the  ftate  of  the  qtieftion,  and  then  I will 
fhewyou  in  others,  upon  what  words,  and  in  what  I fhall  ground  myfcn- 
tence:  fora  complaint  to  the  King’s  Majefty,  or  a petition  by  any  man 
that  thinks  himfelf  wrong'd,  I hold  that  regularly  to  be  no  offence.  God 
forbid  it  ihould  be  fo : I can  make  no  hedge  between  the  Sovereign  and  the 
Subjctft ; nay,  in  ionic  Kingdoms,  JQ uerrlas  fubditerum  dttiaher  e in  principe 
dtftt  entur  capit ah  eft  : And  that  would  be  derogation  from  a Monarch,  that 
no  fubjecl  Ihould  complain  unto  him  ; yet  upon  the  Statute  of  IVtftminJier , 
and  at  Common  Law,  I make  no  queiiion  but  to  ihew  you,  that  where 
petitions  were  made  to  the  King  in  an  untie  manner,  they  have  been  fe- 
verely  punifbed.  Our  cate  is  now  particularly  in  a fcntencc  given  by  my 
Lord  Chancellor,  an  eminent  Judge  in  this  Court,  and  a fole  Judge  in  the 
higheft  Court  of  Equity  that  is  in  this  Kingdom  ; yea,  this  cate'  is  after 
fentence,  and  againft  the  fcntencc,  and  with  many  fuch  fcandalous  and 
opprobrious  terms  againft  fohigh  a Judge;  and  that  not  in  paper,  but  in 
a book  prefemed  to  the  King ; this  book  in  tny  hand,  which  the  King  hath 
delivered  to  the  Attorney  General,  that  it  might  come  before  ns  for  due 
puniihtnent.  Whether  this  book  be  juitifiable,  or  no  ; that  is  the  queftion. 

It  is  a black  book,  Efl jam  convenient  lueiilus  ijle  color.  And  it  is  a llrange 
hook  for  fome  things  that  I will  ihew  you,  lor  it  is  no  petition  ; and  yet 
1 will  confirm  every  word  I fay  by  ancient  and  modern  authorities ; where- 
of, I am  forty,  very  forry  in  good  faith,  forthcexcellcntand  worthy  parts 
that  are  in  you,  Mr.  IVraynham.  Now  mark  your  own  words  in  your 
book;  you  call  it  a Review,  or  Revivor  of  the  Report  of  the  Mailer  of  the 
Rolls,  Phillips,  and  the  Decree  of  my  Lord  Chancellor:  the  High  Cotn- 
miflioners  have  fometimes  a Commiffion  of  Review,  but  it  is  very  rare  ; 
and  that  is  a Commiffion  of  Grace,  not  of  Right:  fuch  a Review  is  pre- 
fented  unto  his  Majefty  by  IVraynham , in  which  he  deals  not  like  a peti- 
tioner, but  like  a ccnfurer,  ccnluring  every  man  that  deals  in  the  caufe. 

Mark  how  the  Common  Law  fets  forth  a Petitioner : It  gives  no  ill 
words,  it  touchcth  not  men  of  injuftice ; for  take  this  from  me,  that  what 
grief  foever  a man  hath,  ill  words  work  no  good ; and  learned  Counfel 
never  ute  them. 

And  therefore  the  petitioner  at  the  Common-Law,  is.  Si  placet  majcjla- 
ti,  & c.  Id  quod jujlitia  Id  reflum  fiat , &c.  Now  in  your  petition,  tee  whe- 
ther you  have  behaved  yourtelf  well : Firft,  you  make  your  major  propo- 
rtion ; The  unjuft  fentence  of  a Judge,  is  far  worfe  than  a particular  mur- 
der : then  your  minor  is.  That  my  Lord-Chancellor  hath  fatisfied  his  Ma- 
jefty, that  1 have  informed  him  fufeiy  j but  his  Majefty  knoweth,  that  he 
that  judgeth  unjulliy,  muft,  to  maintain  it,  fpeak  untruly;  and  that  your 
Lordihips  and  all  Logicians  know,  the  conelulion  follovveth  neceflarily. 

Firft,  he  chargcth  my  Lord  Chancellor  with  injuftice,  not  complain- 
ing of  any  particular  to  be  referred  to  examination  ; but  faith  in  general, 
“ He  hath  done  unjuftlv,  and  is  worfe  than  a murderer;  and  that  he  hath 
“ informed  the  King  falfely.” 

My  Lords , You  know,  if  a man  put  falfe  metal  into  the  King’s  Coin, 
it  is  Treafon ; and  if  my  Lord  Chancellor  ihall  infufe  poifon  and  falfe  in- 
formation into  the  King’s  ear,  it  was  an  heinous  offence.  Yet  this  con- 
tents not  IVraynham ; but  he  fiieth  at  all,  faying,  “ That  the  height  of au- 
“ thority  maketh  Men  prefume.”  And  hath  a place  of  Scripture  in  his 
Book,  IVo!  be  to  them  that  write  wicked  Decrees:  and  in  another  place  he 
faith,  “ Opprefiion  is  palliated  with  wit  and  eloquence.” 

My  Lords,  ought  thefe  things  to  be  in  a petitioner  l A petitioner  muft  go 
meekly  and  humbly  to  work,  without  ihew  of  touch  of  any  man. 

I will  notomita  dead  man  ; for,  tho’  fpoken  of  him,  it  is  a living  fault. 
As  for  this  Mailer  of  the  Rolls,  never  man  in  England  was  more  excel- 
lent for  the  Chancery  than  that  man  ; and  for  aught  1 heard,  (that  liadrea- 
fon  to  hear  fomctlting  of  him)  I never  heard  him  taxed  of  corruption,  be- 
ing a man  of  excellent  dexterity,  diligent,  early  in  the  morning,  ready  to 
do  juftice : for  him  to  be  taxed  in  fuch  a high  degree,  as  to  omit  fome  of 
the  material  proofs,  to  ihift  oft’  others,  to  wreft  the  equity  of  the  caufe, 
and  fuch-like : and  in  another  place,  “ That  the  Mailer  of  the  Rolls  made 
“ an  unjuft  and  corrupt  glofs  upon  a falfe  text,  C 3c.”  And  in  another 
place,  he  iaith,  “ That  Sir  Edward  Phillips’s  report  was  railed  ah  in- 
ferno.” 

My  Lords,  You  know  that  the  flander  of  a dead  man  is  punifttahle  in 
this  Court,  as  Lewis  Pickering  i;  able  to  tell  you,  whom  l canted  here  to  be 
cenfured  for  a Hander  againft  an  Archbiihop  chat  is  dead ; for  Juiiice  iives, 
though  the  party  be  dead : and  fuch  Banders  do  wrong  the  living  pofteri- 
ty  and  alliance  of  the  man  dcceafed. 

But  Mr.  IVraynham  fparcs  not  the  King  himfelf ; for  in  one  place  of  his 
Book  he  faith,  ajfurgat  Rex,  idc.  as  if  the  King  Uepr.  And  in  another 
place  lie  faith,  “ That  the  Decree  is  reverted  without  precedent.’’  But 
that  is  not  fo,  as  I will  fatisfy  you  anon. 

For  Mr.  IVraynham' s cenfurc,  I will  never  judge  a man  without  autho- 
rity and  rcafou.  18  E.  I.  in  Rjotule  Parliament.  3.  my  Lord- Abbot  there 
complained  that  Salmon  of  IVragg,  and  Hugh  C.urtney  then  Chief -JuJiice, 
had  confederated  to  give  Judgment  againft  the  Abbot.  And  the  King  an- 
fwered,  “ Shall  we,  upon  this  petition,  call  a judgment  in  queftion  V 
And  in  the  end,  the  anfwer  is.  Rax  rogabst.  Id  after  /sure  non  petefi  per  le- 
gem terra.  And  my  Lord-Abbot,  becaufc  he  was  a Lord,  clcaped  pu- 
niihment  at  that  time. 

Another  precedent  1 will  Qtew  you,  is,  Mich.  r8  E.  HI.  Rot.  151.  euro* 
Rige.  7~i  o:nas  IVdbrabum  petitioned  againft  the  Jufticcs  of  the  King’s-Bench, 
“ That  they  had  not  done  according  to  law  and  rcafon.”  And  the  peri* 
cion  was  delivered  to  the  reprcfcncaiivc  body  of  the  King  and  his  Council  i 

for 
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for  the  which  the  (aid  U’ilbralar.:  was  indi&cd,  convifted,  fined,  and 
psnfomed  in  the  King's  Bench. 

in  A(T-  ?•  1-  Between  Sir  William  Stitt  and  Ihmphriy  Httnney,  who  com- 
plained to  King  /In.  HI-  “ That  Sir  tVdliam  Suit,  Chief-Jufttee,  had 
*»  awarded  an  ttlEzc  contrary  to  law."  And  the  King  fentit  to  the  Judges ; 
whereupon  Huttney  was  imprifoned,  judged,  fined,  and  ranfomed  : yet  he 
hail  no  remedy  but  in  Parliament. 

The  Statute  hath  made  a (harp  law  againft  fuch  as  fpcak  fcandalous  news 
0f  the  Chancellor,  Jullifce  of  the  King’s- Bench,  13 c.  And  bccaufe  divers 
were  punilhcd  For  Handers,  in  petitions  to  his  Majcfty ; therefore,  1 3 R.  II. 

Rft.  Perl-  numb.  .15.  the  Commons  dclired  dicy  might  not  be  troubled  for 
anv tnattsr  that  flicmld  becontained  in  petitions  to  the  King:  and  the  King 
anfwcred,  “ I>et  every  man  complain,  fo  it  be  with  law  and  reafon.” 
fPrajnham  objected  a place  of  Scripture  for  himfclf,  where  the  Ffiilmift 
faith,  / hove /aid  in  my  fury,  tint  all  men  tire  hurt.  The  text  is,  D xi  in  ex 
affu : fo  tVrajnkam  faith,  11  It  was  not  in  Ins  fury,  but  in  his  excels.'’ 

And  another  thing  that  IVrajnbuvt  offered  in  his  defence,  was  the  King’s 
words,  where  he  faith,  in  his  Book,  lie  bold  to  complain.  But  of  what  l Of 
corruption  ? So  likesvifc  in  Ret.  Par!.  24  Edits.  ill.  Pari.  a.  numb.  16.  If 
any  man  mix  corruption  with  his  tenjures.  Anathema  Jit.  So  like  wife  it  is  ex- 
tant in  the  Rolls  of  the  Parliament  tie  la  plbe , that  the  great  eh  la  Pole  was 
convicted  of  bribery,  and  put  from  his  place;  anJ  Cardinal  IVoljej  was 
convicted  of  a foul  corruption. 

But  if  a man,  according  to  finecrity,  give  judgment,  though  he  differ 
from  another  Judge,  this  is  no  injuftice.  Famous  Dyer  gave  judgment  in 
the  Common -1’ leas,  and  this  was  teverfed  in  the  King’s-Bcnch  ; yet  he  dif- 
charged  his  ccnl'cience : and  altho’  it  was  afterwards  reverfed,  yet  it  was 
no  Injuftice.  The  like  inftaiicc  might  be  made  of  Sir  Chrijltpher  JVray , 

-nd  others.  Now,  in  this  calc,  my  Lord-Chancellor  that  is  living,  differs 
from  the  Lord-Chancellor  that  is  dead.  This  is  not  ffrangc,  it  hath  ever 
been,  and  ever  will  be;  but  if  a Judge's  confcience  broiled  and  moiften’d 
with  corruption,  then  all  is  naught. 

The  King  hath  the  Pleas  of  the  Crown,  and  upon  every  Judgment  one 
of  the  parties  is  angry  and  difpleafed  : But  this  inuft  not  prcfentTy  produce 
a new  hearing,  for  that  will  hinder  all  other  bufineffes.  For  I will  put  you 
agreat  cafe  between  a Nobleman  here,  and  divers  other  Noblemen  that  were 
irufted  by  the  Countefs  of  Southampton,  who  were  all  Plaintiffs,  and  Sir 
Moyle  Finch  Defendant : and  this  was  Mich.  42  If  43  El'tz.  The  main 
int  that  was  controverted  in  the  caufe,  was  upon  an  exception  of  a 
anor  (as  I remember)  in  the  Habendum  of  the  dec.!,  which  mv  Lord- 
Chancellor  then  thought  void.  And  therefore  decreed,  “ That  my  Lady 
“ of  Southampton  fhould  have  all.”  Whereupon  Sir  Moyle  Finch  petitioned 
Queen  Elizabeth,  that  fhe  fhould  refer  the  examination  of  the  Decree  to 
fome  of  the  Judges  ; but  the  Queen  would  never  refer  any  thing  to  thofc 
that  were  named  unto  her,  but  fhe  referred  it  to  two  other  Judges  riot 
named  in  the  petition,  who  attended  my  Lord-Chancellor ; and  they  then 
refolved  it  againft  the  Decree,  and  my  Lord  reverfed  his  own  Decree. 

iknow  I have  held  your  Lordfhips  long;  yet  L cannot  tell,  in  thefe  cri- 
tical days,  whether  men  will  be  fattsfied,  which  hath  made  me  longer  than 
I would  have  been.  Therefore,  to  conclude,  I agree,  in  ail  things,  with 
the  fcntence  given  in  Foortb’ s cafe  of  2 Jac. 

Sir  Fulie  Grtvill,  Chancellor  of  the  Exchequer.  This  Court  hath  no 
intent  to  difeourage  the  meaneft  fubjcct  of  his  lawful  appeal  unto  his 
Prince  ; for  that  were  tp  difinherit  the  people  of  law,  and  the  King  of  the 
intelligence  of  the  oppreflion  that  might  fall  upon  his  people. 

But  this  cafe  l fuppofe  not  to  be  within  the  firft.  The  matter  in  fuch 
cafes,  is  but  a review  of  an  inferior  fcntence  of  a fupei  ior  Magillatc,  my 
Lord-Chancellor  of  England:  and  that  before  he  be  heard,  making  the 
King  his  fpeedy  executioner. 

But  examine  the  nature  of  thefe  accufations,  and  you  (hall  find  them  mere 
fcandals,  and  impoffibilities ; as  breaking  Decrees,  rewarding  frauds  and 
penuries,  palliating  opprellions  with  greatnefs,  wit,  and  eloquence. 

Why,  my  Lords,  If  this  liberty  Ihould  fpread,  then  I defire  the  indifferent 
hearers  to  fee  in  what  a miferable  cafe  the  fubjecl  ftands,  when  the  right  of 
every  good  man  {hall  ftand  in  the  malignity,  and  unquiet  nature  of  every 
turbulent  fpirit  ? And,  my  Lords  the  Judges,  in  what  a cafe  ftand  they, 
if  by  fuch  clamours  eveiw  delinquent  (hall  be  made  Judge  over  them?  and 
what  privilege  lhall  the  King  my  Msfter  have  ? For  if  this  humour  Ihould 
take  a little  hcaS,  will  it  not  carry  both  him  and  Juftice  into  the  field?  | 
And  therefore  1 conclude,  that  this  is  feverely  to  be  puniflied  ; and  is  not  a 
petition,  butaprefumptuous  challenge,  and  of  fo  far  a worfc  nature  beyond 
duels,  as  honour  and  univerfal  Juftice  is  beyond  particular  right : And 
therefore  I agree  with  him  that  went  before  me,  leaving  his  good  parts  to 
mercy,  and  his  ill  parts  to  the  cenfurc  of  Florth'i  cafe. 

Lord  Chief-Baron,  Sir  Laurence  Tan  field.  This  caufe  is  a caufe  of  a 
high  nature,  being  a fcandal  of  a great  and  principal  Officer  of  the  King- 
dom, and  of  one  that  is  an  high  and  eminent  pcrlon  : which  fcandal  is  fee 
forth  in  this  Book,  which  certainly  1 cannot  call  a petition  ; for  the  peti- 
tioner hath  picfumcd  too  far,  that  it  is  a plain  revifeof  a Decree.  Every 
man  knoweth,  that  the  Chancellor  hath  the  keeping  of  the  Great- 
Seal,  whereby  is  managed  Mercy  and  Juftice : and  if  this  great  perfon  fo 
truffed  fliall  be  thus  tiaduced  by  every  offender,  how  infuflerable  will 
this  mifehief  be  ? 

. 1 doubt  not  but  that  by  a right  way,  you  may,  by  a petition  in  an  humble 
courfe,  and  fubmiffive  manner,  defire  his  Majcfty  that  he  would  be  pleafed 
to  review  a lenience  in  Chancery,  or  elfe  grant  a commiflion  to  others  to 
review  the  fame.  But  doth  this  man  obferve  this  courfe  ? No,  but  he  will 
be  his  own  J udge,  fcntencing  his  own  caufe.  I can  call  this  Book  no 
better,  than  a tcandalous  and  malicious  Inventive  againft  the  Lord- 
Chancellor  ; and  that  not  without  great  bitternefs,  as  1 have  heard. 

Firft,  he  taxeth  him  with  injuftice:  then  mark  the  circutr.ftances  ; he 
faith,  “ My  Lord-Chancellor  hath  reverfed  the  Decree,  without  caufe, 
‘ without  new  matter,  without  legal  proceeding,  without  precedent,  and 
K opon  a bare  fuggeftion.” 

Thenhegoeth  further,  faying,  “ Injuftice  is  worfe  than  murder;  for 
**  th‘‘  Decree  bath  devoured  him  and  bis  whole  family.'* 
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And,  not  content  with  this,  chargctb  him  with  epprefftoa,  and  palliat- 
ing it  with  greatnefs,  wit,  and  eloquence;  than  which,  a greater  and 
heavier  fcandal  cannot  be  I 

You  (hall  not  be  barred  of  accefs  to  his  Majcfty;  but  that  by  a petition 
you  may  defire  to  have  a Decree  reviewed,  and  that  his  Majcfty  would 
grant  a commiffion  to  review  it.  But  thde  things  muft  be  don?  Ic-ally, 
and  then  the  law  protects  us,  tho’  it  be  againft  a Noblemen.  Sir  Ri-Juvd 
Cttfts  did  fuc  an  aftion  for  forgery  of  falls  deeds  againft  the  Lord  JJeaii- 
Jxtmp ; whereupon  my  Lord  Beauchamp  fued  an  aflion  upon  the  Statute  de 
Stand.  Magnat  But  that  would  i-  r no  action,  becaul'c  it  was  done  le- 
gally : for  a man  may  fuppofe  in  his  W rit  luch  a LcF,  by  th*  ufc  of  rhe  Lid 
Writ ; but  he  muft  beware  fhst  he  prove  it  well,  or  elfe  h>-  fnall  be  well 
fined  in  the  fame  Court.  But  much  more  lhall  he  deferve  a flue,  ifhelhall 
do  it  without  Writ,  or  without  pround  or  proof,  as  fPretynbam  hath  done. 

And  therefore,  bccaufe  1 mult  he  fhort,  I think  him  fully  wm thy  of 
the  cenfure  before  given,  in  all  points. 

Lord  Hobart,  Chief-Jufiice  of  the  Common-Pleas.  Mr.  Attorney  hath 
very  worthily  and  like  himfelf,  according  to  his  place,  brought  this  man 
into  this  Court,  togivcanfwer  for  the  greateft  and  moft  outrageous  offence 
that  of  this  kind  hath  been  committed  ; in  which  calc,  I will  firft  tell  you, 
what  I do  not  queftion,  and  then  what  1 do  queftion. 

For  the  fitft,  Petitions  may  be  exhibited  to  the  King  without  contro- 
verfy;  nay,  in  fome  cafes  they  muft  he  exhibited  ; and  God  forbid,  that 
any  man’s  way  fhould  be  lock’d  up,  or  that  any  Subject  ihould  be  barred 
of  accefs  to  his  Majcfty;  for  when  appeals  fail,  and  when  ordinary  remedy 
is  wanting,  fo  that  there  is  no  Judge  above  the  higheft  Judge;  yet,  you 
may  ftill  refort  unto  your  Sovereign  for  extreme  remedy : this  is  proper  to 
a King,  Cffas  regnare.fi  tejfas  juatcart-,  for  it  is  an  inherent  quality  to  his 
Crown.  So  that  without  controveify  a man  may  petition  againft  a fen- 
tence  ; for  God  forbid,  that  we  that  are  Judges,  mould  draw  that  privilege 
to  ourfelvcs,  to  give  fcntence,  and  not  to  hear  it  examin’d.  But  it  is  true, 
it  muft  be  prefented  as  a fupplicution,  and  you  muft  go  formally  to  work  : 
ordinarily  you  muft  go  to  the  proper  Courts  of  Juftice  ; if  that  fails,  the 
ext  aordinary  courfe  is  open  by  the  King:  and  this  is  no  more  than  to 
(hew  to  his  Majcfty,  how  you  find  yourfdf  grieved,  and  then  remit  the 
caufe  and  form  to  the  King’s, wifdom. 

But  now  fee  what  this  man  hath  done,  he  hath  made  neither  the  matter 
nor  form  of  a petition. 

Firft,  for  matter,  he  pretends,  that  is  not  faving  that  my  Lord- 
Chancellor  hath  exprefly  infringed  two  Decrees,  when  he  hath  done  no- 
thing, only  croffed  an  order,  than  which,  there  is  nothing  mare  common, 
for  tne-y  arc  but  interlocutory,  and  not  definitive. 

And  for  form*  this  is  no  Petition,  no  book,  as  he  wou’d  call  it,  but  art 
exprefs,  peremptory  and  audacious  libel.  Then  the  manner  offends  yet 
more : for  whereas  a fupplication  imports,  that  a man  Ihou’d  fpeak  it  upon 
his  knees,  for  as  it  is  in  fome  Realms,  men  attempt  nothing  againft  law, 
but  they  muft  do  it  with  a rope  about  their  necks  ; fo  that  he  that  goeth 
about  to  attempt  any  thing  againft  a Decree,  he  doth  it  with  a rope  of  the 
King's  cenfure  about  his  neck  : but  mark  the  carriage  of  this  man,  bow 
infolently  he  proceeds  in  this  cafe  ! 

Firft,  for  the  King,  as  hath  been  well  obferved,  he  faith,  ajfurgat  Rex-, 
as  if  he  {hou’d  bid  the  King  arife  and  take  revenge. 

Therefore  for  the  Decree,  he  faith,  that  tile  foundation  of  it  came  from 
hell ; if  that  be  fo,  then  tbj?  fentcnce  muft  needs  be  hellifh,  when  he  falls 
upon  a poor  man,  the  Mailer  of  the  Rolls  : I call  him  poor  man,  becaufc 
he  is  not  living  to  anfwcr  for  himfeif,  hut  yet  he  was  a worthy  Minifter  of 
Jultice,  (fori  had  much  caufe  to  know  him)  and  he  was  of  as  much  dex- 
terity ana  integrity,  as  ever  man  that  fat  in  his  place,  and  I believe  the 
Chancery  will  find  want  of  fuch  a man.  But  not  content  with  this,  he 
(corns  my  Lord-Chancellor’s  courtefies,  and  carries  himfelf,  as  if  he 
wou’d  trample  all  under  foot. 

So  much  for  the  manner  : as  for  the  matter,  it  is  odious ; the  perfon  with 
whom  he  hath  to  do,  is  the  principal  Officer  and  Magiftrarc  of  Juftice  in 
the  Kingdom,  one  that  hath  the  nomination  of  all  the  Jaftices  of  Peace, 
and  the  Principal  that  names  all  the  Sheriffs  j one  that  keeps  and  carries 
the  Seal,  and  fits  chief  Judge  in  this  Court,  and  foie  Judge  in  the  Chancery. 

And  £hall  wc  think  that  this  man  is  bought  and  folJ  to  Corruption,  to 
Injuftice,  to  Murder  ? What  more  tends  to  the  King’s  difhoimur,  than  that 
lie  {hou’d  place  in  the  Judicature  fuch  an  unworthy  man  ? a man  infinitely 
the  more  wrong’d,  bccaufe  he  delrrvcs  his  place,  as  well  as  any  man  that 
went  before  him  ; and  yet  his  lall  Predeceffor  was  very  excellent,  and  de- 
ferved  no  (mail  commendations.  But  iFraynham  I condemn,  as  a man  bar- 
barous both  toward  the  living  and  the  dead  ; wherefore,  there  is  a juftice 
and  tribute  due  to  tie  Mailer  of  the  Rolls  decta  fed.  1 wou’d  have  mention 
made  of  it  in  the  Deere  , and  with  that  addition  to  the  fcntence,  I con- 
cur in  all  things  with  the  Prcfidentof  the  Court. 

Sir  Edward  Mountr.gue , Lord  Chicf-Juftics.  My  Lords,  it  is  2 true  fay- 
ing,  Judieittm  run  reddttur  rifi  in  mid  turn.  For  I yet  never  faw  any  man 
fit  down  finished  with  a fcntence  that  went  againft  him. 

1 wou’d  not  lb  far  have  blamed  IFraynhatn  as  to'  have  cenfur'd  him  for 
complaining  to  the  King  ; yet  this  reftraint  I find  in  law,  which  any  man 
may  fee  in  King  fear's  laws.  “ Let  no  man  complain  to  the  King  in  mat- 
“ ters  of  variance,  rxeept  he  cannot  have  right  at  home,  or  that  right  be  too 
“ heavy  for  him.  Then  let  him  complain  to  the  King.”  Whereby  it  is 
meant,  that  if  the  laws  be  loftridt,  he  (hall  complain  in  a Court  of  Equity 
to  the  King  himfclf.  Then,  to  complain  is  not  deny’d  to  any  man,  for  all 
Juftice  comes  from  the  King,  and  though  he  diftribute  his  Juftice  to  be 
miniltered  in  feveral  Courts,  yet  the  primitive  power  refides  ftill  in  his  per- 
fon. Therefore,  to  the  Juftice  of  his  Majcfty  may  any  fubjeft  have  re- 
fort ; but  this  muft  be  humbly  as  a Petitioner,  not  as  Mr.  JFraptbam  hath 
done  here,  who  is  not  a fuitor.  but  a cvnfurer ; and  doth  not  complain, 
but  proudly  rails  upon  a high  Judge. 

Can  you,  Mr.  H'raynham,  charge  your  Judge  with  corruption,  through 
fear  or  affedtion  ? (for  I make  them  both  alike .)  Spare  not  the  chief  Judge 
nor  higheft  Counfellor;  1 lay,  fpare  us  not,  whenever  you  can  take  us.  But 
a judgment  is  pronounced  from  the  finecrity  of  our  conferences,  and  war- 
ranted 


for  Jlanderin g the  Lord  Chancellor  Bacon. 
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ranted  by  our  judgment  add  learning : Dull  we  then  undergo  theccnftire 
of  every  fuitor?  No  State,  at  no  time,  ever  Differed  this. 

My  Lords,  it  lies  upon  us  Judges  as  a duty,  to  reftrain  this  boldncfs  ; 
our  places  as  Judges,  give  us  no  privilege  to  do  what  we  lift,  nor  have 
fuitors  liberty  to  {peak  as  they  lift  of  Judges  : God,  and  Order,  hath  fet 
bounds  to  both. 

For  the  matter  heretofore  handled  in  the  Chancery,  it  is  not  a work  of 
this  .day  to  deal  with  that  -,  we  meddle  not  with  your  Decree*,  we  ecu  fore 
><*u  only  for  jour  fcandaU.  1 faw  in  your  B-ua  .:  fniuoth  Pen,  and  from 
yout  Tongue  I have  heard  fair  Ipevches  j but  in  both  1 A e a fiery  fpirit. 

For  you  would  raife  up  difTemior.  between  the  two  Lord-Keeper,  of  the 
King'-,  conference,  h:m  that  now  is,  and  him  that  was,  and  now  is  with 
God  : of  thefe  two  Worthies  I (hall  not  fay  much  ; I will  neither  wrong 
the  dra<l,  nor  flatter  the  li\  ing.  The  matter  of  difference,  for  any  thing 

I can  fee,  or  you  can  fay,  is  but  an  order  again  ft  an  order,  wherein  judg- 
ment may  be  varied  by  occofious,  and  through  circumftances ; true  attri- 
butes are  no  flatteries. 

This  honour  let  me  give  to  thefe  two  great  men;  of  greater  pans, 
better  fitted  for  that  place,  ncier  fat  in  thi>  pbo  : nay,  a man  may  truly 
fav,  that  the  World  hath  lea  re.'  yielded  two  fuch  men  of  fu  excellent 
gifts,  in  this  latter  age  of  the  World. 

But  you,  Mr.  !frratnluar.t  wronged  both  the  living  and  the  dead.  Of 
the  Mailer  of  the  Rolls  that  is  dead,  you  fpakc  your  plcafure : but  all 
that  hear  you,  and  know  him,  will  be  ready  to  give  you  the  lye.  You 
fay  that  lie  fhuulii  omit  fomc  of  the  proofs,  attd  wrefl  othcr-fome,  and 
round  himfelf  upon  Witnefles  that  (wore  impoffibililics,  and  abfur- 
ities,  tee.  Whoever  knew  that  man,  knows  him  to  be  a true  Reporter, 
and  a judicious  Collector  upon  proofs,  as  ever  was.  I will  not  uiifcinblc 
what  others  thought  a fault  in  him,  to  be  ovcr-lwift  in  judging:  but 
this  was  the  error  of  his  greater  experience,  ^nd  riper  judgment,  than 
others  had. 

Now,  for  my  Lord-Chancellor,  by  the  words  you  life,  you  lav  four  of 
the  greateft  Crimes  upon  him,  that  can  be  laid  upon  a Judge:  P ref  imp - 
tisn,  Oppreffm,  Falft-.y , and  lnjuftkt;  all  thefe  you  utter,  with  one 
breath,  charging  him  with  all  in  one  feu  tenet : for  you  lay,  “ Height 
**  of  Authority  makes  great  men  prefumc.”  there  is  prefumption  and  op- 
preflion.  And  in  theft:  words,  “ He  that  judges  unjuitly,  mull,  tumain- 
“ tain  it,  fpeak  untruly:”  there  you  acculenim  offaliity  and  itijufticc. 

Ex  ore  tuo  tejudio,  Jet  vt  nequam.  For  in  your  book  you  fay,  “ Let  me 
*s  fufi'ei  as  a Traitor,  if  all  that  1 fay  prove  not  an  entire  truth,  if  I 
“ fhould  dare  to  (lander  fo  great  a Judge  to  fo  wife  a King.”  Therefore, 
out  of  your  own  mouth  1 pronounce  feutcncc  againil  you,  Icr.iet  Mijef- 
tatit : and  tho’  not  as  a Traitor,  yet  as  a great  I'candafizcr.  And  if  all 
were  true  that  is  laid  in  your  book,  yet  would  I ceufure  you  for  your 
quarrel  with  my  Lord-Chancellor  for  form;  and  yctyourfclf  ufc  no  form, 
no,  not  common  civility.  So  chat  if  it  were  againft  a common  man,  it 
were  punifhabie,  to  offer  fuch  words  to  the  eye  of  a King,  as  here  you 
give  to  my  Lord-Chancellor,  calling  him  a rewarder  of  frauds  and  perju- 
ries, an  afflicicr  of  the  afflicted,  a racker  of  things  out  of  joint,  a con- 
founder  of  your  cllate,  and  die  like. 

Thefe  are  not  words  fitting  a Petitioner,  to  be  fpoken  of  a Lord- 
Chanctllpr,  to  be  offered  to  a King. 

And,  my  Lords,  this  man’s  fault  gocth  one  ftep  higher,  touching  the 
the  Perfon  of  Majefty  it  ft  If.  I am  a Judge  of  Crown-matters ; and  in 
this  Libel,  I think  he  hath  fcamdnlizcd  the  King  in  four  things  : 

Firft,  he  faith,  “ The  King  is  but  a man,  and  fo  may  err imply- 
ing an  error  in  the  King. 

Secondly,  “ That  my  Lord-Chancellor  defends  himfelf  by  fccrct 
“ means,  and  that  you  are  not  called  to  anfwcr.”  Than  which,  what 
greater  tax  unto  fo  high  a Majefty,  to  condemn  and  not  to  hear  ! 

Thirdly,  “ That  my  Lord-Chancellor  doth  cover  his  inju (lice  with 
“ wit  anil  eloquence."  When  we  all  know,  that  we  have  a Sovereign 
of  thofe  high  and  excellent  gifts,  that  it  is  not  rhetorick,  or  eloquence, 
that  can  caft  dull  in  the  King’s  eyes,  or  caufe  him  any  ways  to  turn 
afide  from  juliice. 

Laflly,  you  faj-,  “ That  a man  may  diftaftc  truth,  and  lufpcdl  judg- 
ment applying  it  unto  his  Majefty.  Which  offences  reaching  fo  high, 
my  ccnfure  fliull  be  the  heavier  upon  you. 

Now  it  will  reft,  what  fhall  he  done  with  this  man?  Asl  give  my  fen- 
lence  from  his  own  mouth,  fo  i will  take  advice  from  himfelf ; he  faith. 
Stale  fup/r  viis  antiquis , Look  what  our  amxftors  have  done  of  old,  fo  let 
us  do.  In  this  then,  you  Dial!  fee  what  they  did  in  like  cafes. 

Mieb.  13.  of  the  Queen,  Rot.  39.  Henry  Blaunsford , a Counfcllor  at 
Law,  was  committed  to  the  Fleit,. and  lined  for  falfc  reporting  the  opi- 
nion of  the  Lord  Lekejler,  and  Secretary  Cecily  with  thefe  words,  Hu)na- 
ntira  ejl  err  are. 

So  likewife,  19  Hen.  VIII.  my  Lord  Stourton  was  committed  by  the 
Court,  and  fined,  for  faying  thctc  words,  “ I am  ferry  to  fee  Rhetorick 
“ rule  where  Law  fhould.” 

Sir  R-vjhtnd  F taxing  was  committed,  and  fined,  for  reporting  to  the 
King,  “ That  he  could  have  no  indiftercney  before  the  Lords  of  the 
Council For  which  iie  was  deeply  fined,  7 Feb.  18  H.  VIII. 

So  likewife,  in  the  time  of  Hen.  VII.  Sir  Richard  'terra  was  commit- 
ted, fined,  font  to  the  Pillory,  and  adjudged  to  lofe  both  his  ears  for  his 
flandtrous  complaint  exhibited  to  the  King  in  a written  Book  ; and  that 
againft  the  Chief- Juliice  Fitz-Jemes ; the  puniflimcnt  of  him  that  de- 
praved the  good  Judge  Sir  'fames  Dyer,  is  frefh  in  memory. 

So  that  party  which  faid  Judge  Catiync  was  an  unjuft  Judge,  8 Eliz. 
Ret.  to.  whofc  name  was  Thomas  Welch,  of  London,  who  was  indicted  in 
the  King’s-Beuch  for  this,  as  for  an  offence  againft  the  Common-Law. 
IDs  words  that  were  delivered,  were  thefe:  “ My  Lord-Chief-Juilicc 
“ Catlyne  is  inccnfcd  againft  me,  I cannot  have  Juliice,  nor  can  be 

II  heard;  for  that  Court  now  is  made  a Court  of  Conference.”  This  In- 
dictment was  fouud,  and  the  record  was,  that  it  was  in  magnum  contempt. 
D smites  Rtgines  ac  cur'  Jure,  ac  in  magtt'  fcandalum , ac  ignomhtium  legit 
Anglier,  ac  in  Jcandalum  capitalit  Juft,  ac  in  malum  exanphun  omnium  fubdi- 
Itrum. 

So  it  is  that  this  offence  of  U'raynbam' S is  againft  the  Law,  the  Com- 
monwealth, and  the  Juftice  of  the  Kingdom  j and  therefore,  according 
to  the  laft  judgment  in  law,  and  with  the  fentencc  that  was  pronounced 
againft  Fourth,  1 concur  and  pronounce  the  fame  againft  Wraynbam  in  all 


things.  And  this  right  I would  have  done  lo  the  Lord-Caancrilor  living, 
the  Lord-ChatVcellof  and  Mailer  of  the  Rolls  that  arc  dead,  that  thofe 
things  be  fitly  ex  pec  fled  to  their  honours,  in  the  drawing  up  of  the  decree. 

Sir  Thomas  Lake,  Principal  Secretary.  My  Lords,  1 1 1 had  been  the  firft  , 
that  had  fpoken  in  this  calc,  I ftiuuld  have  thought  it  the  greateft  diffi- 
culty how  to  walk  evenly  between  the  no:  difcoui  aging  the  King’s  fuh- 
jech,  and  in  judging  th*a  priforur  at  tha  bar. 

But  for  that,  ny  |oor  Is  before  m-  fine  lo  w',1  ip  sen,  that  no  man 
may  be  dilcuur.ig. J to  come  tnhis  Majiity  inadiu  rext  cnmn-.i . And  very 
good  learning  i.arh  been  delivered  by  all  my  Lords  the  Judgtfs,  fuch  as 
may  fatiify  cv.,y  nun;  yea,  snJ  notfaiUlV  only,  but  direct  uum  what  to 
do  in  fuch  cafet':  therefore  I may  be  th-  matter. 

I will  noth-:  long  in  fpraking  of  the  honour  unto  hfo-riftrates  ; he 
that  wade*  into  that,  mail  have  little  of  bis  own  invention ; nor  of  the 
offence  that  is  now  before  Us  ; for  the  King's  Counfel  hath  fo  fully  and 
perfo.ll;,-  delivered  it,  that  per:  aps  by  this  inn.-,  h.-  knows  his  own  error. 
And  my  Lords  the  Judges  have  made  it  appear  fo,  whereby  I think  it  as 
great  an  offtnee,  as  ever  was  in  this  nature  ; a u;J  milch  more  defervetb 
puniDunent,  becaufe  it  is  againft  a man  no  lefs  eminent  iu  virtue,  than 
in  yilace. 

Three  things  the  Prifoncr  urgeth  for  himfelf. 

Firft,  for  the  word  Injufticc,  he  fri-.h,  “ That  admitting  the  tiling 
“ were  unj lift,  then  He  might  call  it  uni  oft.” 

But  I .anfwcr,  for  a private  mail  to  call  a publlck  lentcnce,  Injuilice, 
herein  he  fhe  weth  his  error. 

Secondly,  He  urgeth,  that  it  catifeth  a great  lofs  unto  him,  and  there- 
fore he  would  be  the  rather  excufed. 

It  is  true,  I think,  that  men,  by  fentence,  have  lofs,  for  Judicium  rtd- 
ditur  it  invitum ; but  tho’  it  be  a lols,  ir  is  Damnum  ulifque  injuria. 

Thirdly,  He  went  the  wifer  way,  when  he  urgeth  commilernrion  unto 
us.  For  my  own  part,  I could  commift-mte  the  man,  but  I commifcratc 
the  Commonwealth  much  more;  for  if  this  fhould  be  faltered,  tumults, 
and  a multitude  of  other  inconvcnicaeies  would  arife.  And  therefore  I 
judge  him  as  the  reft  have  done  before  me. 

Si r Henry  Cuy,  Comptroller.  My  Lords,  before  me  have  fpoken  fo 
much,  that  I fluff!  not  need  to  fpeak,  neither  do  1 make  any  fcruple  of  the 
faivl  fcntcncc. 

When  I confider  how  foully  this  man  hath  behaved  Ifimfclf,  in  Scan- 
dal and  Invectives  againft  fo  high  a Magi  (Irate,  I muft  concur  with  the 
reft  of  the  Lords  that  have  gone  before  me. 

Bifhop  of  Ely,  Dr.  Laur.alot  Andrews.  Tho’  the  ground  of  the  com- 
plaint had  been  juft,  yet  I believe  my  Lords  the  Judges,  that  clu-  com- 
plaint being  in  fo  foul  a manner,  again  It  fo  great  a perfon,  in  fo  high  a 
place,  deferves  Iharp  punifhmcnt : and  therefore  I agree  with  the  former 
fcntcnce. 

Bifhop  of  London , Dr.  John  King.  I fhall  borrows  phrafe  of  him.  tho’ 
fpoke  to  another  purpofe  : “ That  in  a Senate,  where  many  afliftams 
“ were,  alter  two  or  three  have  well  fpoken,  and  well  agitated  a caufe, 

“ there  is  required  nothing  of  the  reft,  but  their  aflenc." 

It  is  a worthy  faying,  but  when  I find  here  before  me  an  honourable 
perfon  foully  and  dcfpightfully  fpoke  againft,  being  one  of  the  three 
vital  parts  of  this  Court,  and  without  which  it  cannot  have  its  fubfift- 
cnce;  and  of  the  three  vital  parts,  the  Principal,  and  alfo  a Judge  of  an- 
other Court;  and  (as  1 learned  of  my  Lords  the  Judges)  of  fuch  u tem- 
poral Court,  where  if  the  edge  of  the  law  be  too  keen,  the  equity  of  the 
Chancery  doth  abate  it : 

In  regard  of  this  duty,  it  becometh  me  to  fpeak,  and  becaufe  the  party 
wrong’d  is  a great  Cnuofellor  and  Officerof  the  State : 

The  firft  thing  1 fay  and  lay  hold  of,  is  tiiis,  interejl  reipuhlices,  it  ftands 
not  with  the  honour  of  the  King,  with  the  fafoty  and  peace  of  the  King- 
dom, nor  with  the  quiet  of  his  Majefty,  that  Counfel lors  of  State,  and 
Judges  in  the  Seat  of  Juliice  and  Confcience,  fhould  be  depraved,  an i met 
& vita  regnorum  eutlbontas,  take  it  away  from  the  Magiftrateof  State,  take 
it  away  from  the  King  himfelf,  fcf  fuinjerji  jetcet  !»t//tta  fedeS foliorum. 

For  the  place  wherein  this  honourable  perfou  fits,  is  great  between, 
blood  and  blood,  plea  and  plea,  plague  and  plague,  for  the  Judge  fhall 
end  the  controverfy. 

So  that  the  firft  leffon  which  I fhall  make,  is  that  which  Cetmbxftt  made 
to  another,  memento  ex  quo  loco,  they  fit  in  God’s  feat,  and  execute  his, 
and  not  their  own  judgments:  It  is  their  art,  their  faculty,  their  profef- 
fion,  their  learning  to  judge,  and  it  is  not  open  to  every  man,  but  it  is 
peregrinate  unufqutfquc  in  at  te fua  artifex  ; and  therefore,  for  mine  own 
part,  I Ihall  ever  bend  the  belt  of  roy  thoughts,  the  favourableft  of  my 
wilhes,  and  the  moftof  my  prayers,  that  fitting  iu  feats  as  they  do,  they 
may  judge  as  they  ought. 

I know,  that  while  they  carry  flcfli  about  ’em,  their  faculties  and  judg- 
ments will  be  unpcrfoct;  they  are  batmen,  te  Jciemia jtrrji  irfiidta:  fo 
that  I know  not  (amongft  the  number  of  mortal  Wights)  that  man  that 
can  conceive  every  pstticulaiity  of  the  law. 

No  marvel  tbcu,  if  one  Judge  differ  from  another,  when  the  fame  man 
differs  from  himfelf;  See ’cites  purr  dijft’t  a Seattle  fme.  And  though  the 
Judges  walk  not  in  the  fame  way,  they  tend  to  the  fame  end  ; and  tho’ 
there  be  not  ielem  curju,  vet  there  is  the  fame,  idem  p run,  te  non  mutual^ 
fed  aptunt  legem,  according  as  the  matter  comes  before  them  is  varied, 
fhaped,  and  falhioiicd. 

It  is  unreafonable  then  to  complain  of  a Judge,  or  ur.ufual  to  go  to  the 
King  with  complaints;  nay,  it  mull  he  done  with  calttmt  te  utramento  tem- 
perate ; and  it  mull  be  done,  hbello  fupplici,  non  jamofo,  not  as  a fvcophant 
and  llandercr,  but  as  a lupplicant  with  a petition  ; not  with  a petulant 
invediivc  declaration  againft  a perfon  of  lo  great  and  honourable  a place. 
This  is  a fact  fo  uiinacutal,  and  unlawful,  that  all  laws  are  broke  both  of 
God  and  Nations,  and  civility,  and  good  manners,  and  all ; nay,  I know 
not  how  the  laws  of  fp  c-ch  arc  kept,  they  arc  but  three,  quid,  dt  quo, 
cuique,  the  matter  foul,  fpoken  of  fo  honourable^  perfon,  and  to  fo  rrsn- 
Iccudant  a Magiftrate. 

It  raynbam  is  a man,  that  did  not  only  curfc  in  the  hi  tremefs  of  bis  foul, 
but  he  comes  in  amaritnditte  Ungues  te  char  tee.  It  is  not  fit,  God  gives  not 
blclfing  to  thefe  hiitrices  and  porcupine  qmlL  : it  (hoots  for,  ft  enters 
deep,  it  wounds  fore,  it  is  not  to  be  tolerated  I 

Let  him  keep  his  poifon  in  his  furmarico  and  invefiive  Book. 

Wherein 
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\V]ierein,  let  me  add  for  my  laft,  the  manner  of  prefenring  it,  the 
— fitina  itfelf ; and  then  withal  the  defence  now  made,  which,  when  I 
heard  it,  I was  more  offended  than  with  the  Book  itfelf;  and  I may  juftly 
make  a qucftion,  whether  he  were  more  fooliih  in  writing  it,  or  more 
vain  in  defending  it  ? 

His  defence  is  a two- fold  neceffity ; firft,  a neceffity  to  induce  the  King 
to  Hear  him ; like  Aijatom,  that  would  needs  fet  Tobias's  fields  on  fire, 
to  get  his  car. 

The  other,  a neceffity  of  Eftatc,  proceeding  out  of  the  Laws  of  neceffity ; 
QfqviJJmd  (ant  morfus  irritate  necejftatii.  One  part  of  fpccch  was  general ; in 
tnat  Be  meant  not  my  Lord-Chancellor : but  in  the  general  there  is  a 
ina:<>r,  and  in  the  particular  there  is  the  application ; and  then  every 
man  can  make  the  conclulion,  as  hath  been  well  obferved  by  Sir  Edward 

^**You  are  a man  of  a private  3nd  profane  fpirit,  and  if  you  know  not  of 
what  fpirit  you  are,  1 can  teach  you  ; I fay,  of  that  fpirit,  that  you  com- 
pare yourfeif  with  Apoltles  and  Prophets,  and  you  mifapply  Scripture; 
your  dixi  insxctJJiilS  trejidatione^  Gieweth  a difference  between  finning 
upon  paifion,  and  deliberation.  It  comes  fully  home  into  your  own 
bofdro,  Id  puiebrum  patet  guttur  in  ore. 

The  befl  p.irt  of  this  anfivcr,  was  the  laft,  and  1 wou’d  it  had  been  all 
in  all ; and  lb  I agree  with  the  fentencc  given  before  me, 

Vifcoutit  Wallingford.  I am  forry  a man  Ihou’d  deferve  fo  grfrat  a cen- 
fure  as  this  man's  foul  fault  will  make;  yet  I am  very  glad  in  Uiis  bold 
and  quick-figbted  age,  that  other  men,  by  his  example,  may  take  heed 
not  to  exceed  the  bounds  of  modefty, 

This  humour,  it  feemeth  felf-Iovc  (which  believes  nothing  hut  itfelf) 
hath  begot  that,  that  bath  bred  this  Gentleman  up  fo  unmannerly,  that  he 
Ipares  not  to  accufe  the  higheft  and  greateft  Judge  of  the  Kingdom,  of 
Oppreflion,  lnjuftice.  Murder,  nay,  of  any  thing;  which  is  not  only 
fpoken  by  fo  ill  a tongue,  but  aggravated  by  his  anfwcr. 

for  it  teems,  he  wou’d  encourage  other  men  by  the  King’s  Book  to  do 
the  like,  wherein  wc  may  fee  the  malice  of  this  man,  that  will  get  poifon 
from  the  fain. ft  flower;  yet  every  fubjecl  may  take  comfort  in  his  Majdty’s 
Book,  and  God  forbid,  that  he  which  is  wrong’d,  fhou’d  be  reftrained  ro 
complain  to  his  Sovereign  ; yet,  this  complaint  is  no  Petition,  but  a very 
Libel,  and  deferves  no  better  name. 

The  King's  will  is,  that  you  fhould  be  bold,  and  that  you  fliould  come 
to  him ; but  yet  you  muil  be  furc  that  your  cattfc  mull  be  juft  and  right. 
This  is  a good  and  gracious  fpeech  of  a King.;  but’tis  pity  Mr.  Wraynium 
alledges  Scripture  to  maintain  an  ill  caufc  : and  1 do  clear  my  Lord  Chan- 
cellor dead,  and  alive,  to  be  as  worthy  men  as  any  in  my  time,  and  yet 
i have  lived  a long  age  and  God  forbid  their  Conference*  fttou'd  be  led 
by  private  men's  humours. 

I fay  no  more,  but  let  every  roan  that  hears  us  this  day,  take  heed,  that 
tbeir  humours  lead  than  nor  into  theft  outrageous  courfes,  but  carry 
thcmfelves  with  modcfly.  1 lhall  not  need  to  enlarge,  but  confent  with 
my  Lords  before  me. 

Earl  of  dr  unde! . I fhall  not  need  to  ufe  many  words  for  the  matter ; irt 
brief,  Wraynham  hath  forgot  himfelt"  fully  again  ft  a great  and  high  inftm- 
menr  of  Jufticc,  renewing  complaints  upon  complaints;  after  thcKing  had 
told  him  in  my  hearing,  that  the  Lord- Chancel  lor  had  done  juftly,  as  he 
himfell  would  have  done  ; and  therefore  I think  him  very  much  to  blame, 
and  well  deferving  the  ccnfurc  given.  And  the  ufc  is  (as  you  lire  by  him) 
lor  malicious  men  not  to  fuck  honey,  but  venom  and  poifon  out  of  the 
whnlclomc  flowers  5 as  his  prefumption  is  to  be  hated,  fo  his  humiliation 
and  fubmiflion  is  to  be  pitied  ; yet  I Bgree  with  my  Lords  in  all  things. 

Pembroke , Lord-Chamberlain.  No  man’s  mouth  is  fo  flopp’d,  but  in 
cafe  of  grief  he  may  fcek  redrefs.  I think  there  is  little  lcruplc,  that  cither 
the  Mailer  of  the  Rolls  that  is  dead,  or  this  Lord-Chancellor  that  is  living, 
did  proceed  without  Juilice ; bscaufc  it  is  but  an  eider  againft  an  order,  a 
thing  veiy  frequent  and  ufual  in  this,  and  in  all  other  arbitrary  Courts. 

lor  the  ftntence,  1 agree  with  the  Court,  being  forry,  fince  his  laft 
fubintflion  was  humble,  that  before  he  hath  abufed  this  good  part,  and 
uftd  his  wit  to  his  own  confufion. 

Duke  of  Lenox.  1 am  forry  that  Wraynham  hath  not  the  Grace  of 
God  to  make  ufc  of  his  Majefty’s  Book,  which  is  not  to  complain  with- 
out juft  caufe ; and  without  he  could  make  proof  of  his  complaint.  I will 


not  repeat  the  worth  of  roy  Lord-Chancellor  living,  or  dead : but  1 am 
forry  that  a man  of  fo  great  parts  Ihou’d  deferve  lo  heavy  a fentence-; 
where  unto  in  all  things  I agree. 

Wercejltr,  Lord  Privy-Seal.  My  Lords,  I am  of  opinion;  as  formerly 
my  Lords  have  been ; I do  hold  this  X very  fcandalous  Libel,  being  ag2tclt  a 
perfon  of  fuch  worth  ; the  greater  the  perfon  is,  the  more  fevere  lliou’3  the 
punilhinent  be  for  the  offender  ; and  lo  I concur  in  opinion  with  my  Lords 
before  me,  and  do  think  this  offence  to  have  exceeded  his  punilhmcnt  j 
and  therefore  if  a great  fine  had  been  laid  upon  him,  I Ihou’d  have  agreed 
unto  it. 

Abbot,  Lord  Archbilhnp  of  Canterbury.  The  Lord,  the  Fountain  of 
Wifdom,  hath  fet  this  glorious  work,  of  the  World  in  tire  order  and  beauty 
wherein  it  Hands,  and  hath  appointed  Princes,  Magiftrares,  and  Judges 
to  hear  the  caufes  of  the  people,  not  fo  much  out  of  authority,  as  out  of 
juftice  and  reafon  : for  if  no  fuch  perlons  were  to  hear  and  determine  other 
men’s  caufes,  every  man  mull  be  his  own  Judge,  which  wou’d  tend  to 
nothing  but  ruin  and  prepofterous  confufion : God  therefore,  in  his 
wifdom,  order’d  and  ordain’d  their  bounds,  in  the  Magiftrateon  the  one 
fide  with  inftrudtion,  and  the  Subject  on  the  other  fide  with  protection  \ 
which  inftruction  when  be  Ihewsd  them,  the  King’s  Throne  is  upheld 
by  juftice  : and  David  was  commanded  to  rule  his  people  withjufticc  and 
judgment;  and  the  like  commandment  is  given  to  others  in  (ubordinatc 
places,  not  ro  pity  the  perfon  of  the  poor,  nor  to  Hand  in  awe  of  the  face 
of  the  mightieft,  but  to  weigh  the  limplicity  and  integrity  of  Conference. 
For  mark  the  examples  of  the  molt  holy  and  reverend  Judges,  Mofes , 
Samuel,  and  the  reft,  to  whom  their  greateil  comfort  was,  that  they  could 
fay,  IVhtfe  Ox  or  Afs  have  l taken  r From  tbhm  have  I received  a reward  t 
And  by  the  courfe  of  piety  and  divinity,  we  that  fit  fometimes  to  judge 
others,  arc  at  another  time  to  Hand  at  an  higher  bar,  to  receive  judgment 
from  Heaven. 

With  the  great  grace,  and  benefit  of  protection,  God  calls  them  by 
his  own  name,  God’s  Children  of  the  Higheft ; God  being  piefent  amongll 
’em  to  direct  them,  and  defend  them  ; God  llandeth  in  the  Congregation 
of  Princes,  he  is  amongll  all  the  People ; thou  Ifealt  not  detract  nor  Han- 
der the  Judge,  nor  fpeak  evil  of  the  Princes  of  the  people.  And  in  two 
Icveral  Epilllesj  both  in  Peter  and  in  fade,  it  is  faid,  “ That  in  the  latter 
“ days  there  {hall  be  wicked  men,  that  lhall  fpeak  evil  of  Magillrates, 
“ and  men  of  authority,  blafpheming  ’em;”  as  if  it  were  blafphemy,  tho’ 
not  againft  God,  vet  againft  thofe  that  are  the  Image  of  fo  great  a God. 

And  therefore,  fince  Wraynham  hath  blafphcmed,  fpoken  evil,  and  llan- 
derid  a chief  Magillrate  as  any  in  the  Kingdom  ; it  remaineth,  that  in 
honour  to  God,  and  in  duty  and  jufticc  to  the  King  and  Kingdom,  that 
he  Ihou’d  receive  fevere  punilliment;  for  it  is  his  caufe  to-day,  and  it 
may  be  ours  everyday : and  have  not  feme,  for  juftice  fake,  been  intorc’d 
to  endure  the  thre.uning  of  their  heads  ? Wherefore,  if  greater  punifli- 
ment  had  been  given  him,  I Ihou’d  have  affented ; for  Juftice  beiongcdi 
to  us,  but  Mercy  to  our  gracious  Sovereign.  Wherclore  I agree  in  all 
things  with  the  fentence  before  given. 

Suffolk,  Lord-Treafurcr.  I perceive,  as  fh‘e  prifener  at  life  bar  was 
charged  at  firll,  that  he  had  fotflly  offended,  and  ought  to  have  yielded 
himfclf  at  the  firft,  and  not  to  have  made  his  offence  greater,  by  defend- 
ing a bad  caufe. 

My  Lords  who  have  heard  his  fault  in  part  laid  out,  and  eenfufed  him, 
1 think  they  have  done  very  worthily.  For  the  party  himfclf,  1 Would  1 could 
Come  to  him  with  a little  better  charity  than  I can,  for  his  anfwcr  did  more 
difplcafe  me,  than  his  cenfure ; for  1 fee  his  fpleen  and  his  humour  grows, 
rather  to  defame  a worthy  man,  than  to  free  himfclf,  how  unjuftly,  I 
appeal  to  the  whole  World  ; who  came  to  his  place  with  as  much  latif- 
fadlion  to  all  hearts,  and  appfaufe,  with  as  good  carriage  as  any  man  I 
ever  heard  came  before  him. 

The  thing  that  I would  conclude  with,  is,  that  I would  be  glad  that 
all  that  hear  us  might  rake  us  aright  that  are  Judges;  we  defife  not  to  be 
forborn  by  any  Suojcdl*s  tongue,  that  hath  caufe  to  complain  : and  there- 
fore do  it  not  for  any  particular  rcfpedl  to  ourfclvcs,  but  for  the  public 
ccJUrfe  of  juftice,  and  for  the  care  we  have  of  the  publick  good,  and  for 
nothing  effe. 

For  the  fault  itfelf,  it  hath  been  fo  well  opened  by  all  thd  Lords,  that  I 
will  fpare  to  hold  you  longer  in  fpeaking  of  it.  And  for  the  lenience,  I 
think  it  very  fit  and  jull : and  therefore  agree  with  the  reft. 


16.  Proceedings  on  the  Habeas  Corpus,  &c. 


XVI.  Proceedings  on  the  Habeas  Corpus , brought  by  Sir  Thomas  Darnel , Sir  John  Corbet , Sir 
Walter  Earl,  Sir  John  Heveningham,  and  Sir  Edmund  Hampden,  Nov.  1627.  3.  Car.  I.  at 
the  King' s- Bench,  in  WeftminJ'ter-Hall. 


TH  E King  having  deprived  himfclf  of  the  profpe&of  all  parliamen- 
tary Aids,  by  diffolving  the  Parliament,  and  yet  rcfolving  to  pto- 
fecute  the  wai  ; it  was  necelfary  to  project  all  polfible  ways  and 
nieans  of  rafting  money ; to  which  end  letters  were  fent  to  the  Lords- 
Lieutenants  of  the  Counties,  to  return  the  names  of  the  perfonsof  ability, 
Hr  w*,at  ferns  they  could  fpare ; and  the  Comptroller  of  the  King's 
Houftiold  iffued  forth  letters  in  the  King’s  name,  under  the  Privy  Seal, 
*°  feveral  perfons  returned  for  the  Loan-money;  feme  were  aflefled  20 A 
f°mc  15,  and  others  10  A and  Commiflioncrs  were  appointed  with  private 
‘uftrudions  how  to  behave  themfclves  in  this  affair,  and  divers  Lords  of  the  j 


Council  were  appointed  to  repair  into  their  Counties  to  advance  the  Loan  •. 
Collectors  were  aJfo  appointed  to  pay  into  the  Exchequer  the  fums  receiv'd, 
and  to  return  the  names  of  fech  as  refus'd,  or  difeovered  a difpofirion  to 
delay  the  payment  of  the  fums  impos’d.  This  afleflment  of  the  gencral- 
Loan  did  not  pafs  currently  with  the  people,  for  divers  perfons  refus’d  to 
fubferibe  or  lend  at  the  rate  propos’d  ; the  non-febferibers  of  high  rank  in 
al  I Counties  were  bound  over  by  recognizances  to  tender  their  appearance  at 
the  Council-board,  and  perform’d  the  fame  accordingly,  and  divers  of  them 
committed  to  prifon : which  caus’d  great  murmuring.  But  amongll  thofe 
| many  Gentlemen  who  were  imprifon’d  throughout  England , for  refufing 


j.  Slr  Ran  Jeff  Crrai  flirtrinj  no  zeal  for  the  advancement  thereof,  was  then  removed  from  hi*  place  of  Lord  Chicf-JufHce,  and  Sir  2 TttMeu  HjtJe  fuccecded  in  his  room : a 
rr°"  whu»  for  his  pans  and  abilities,  was  thought  worthy  of  that  preferment;  yet  ncvcrthelefs  came  to  the  feme  with  a prejudice,  coming  in  the  place  of  one  fo  wtll- 
““d  f°  fuddtnly  remov’d.  Rvjhwortb,  Yol.  I.  I’agc  410. 

fCbaela  I pag.  5:.  Mem.  upon  Fridaj  the  icth  of  Nov.  Sir  RanJtffCrrto,  Chief-  Juftice  of  the  Snub,  was  difebarged  of  that  place,  by  Writ  under  the  Great 

, forfome  cauie  of  difpieafnre  conceived  againll  him  ; but  for  what,  was  not  generally  known. 

v0t.  VII.  * 
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1 6.  Proceedings  on  the  Habeas  Corpus, 


3 Car.  I.  ( 1 16  ) 


to  lend  upon  the  Commiffion  for  Loans,  only  five  of  them  brought  their 
Habeas  Corpus,  viz.  Sir  Thomas  Darnel , Sir  John  Corbet,  Sir  Waiter  Earl, 
Sir  John  Hcvcningham,  and  Sir  Edmund  Hampden. 

Arguments  upon  the  Habeas  Corpus. 

Sir  Thomas  Darnel  bis  Cafe,  Michaclis,  30  Carol's , Banco  Regis. 

C I R Tbcmas  Darnel,  Baronet,  being  imprifoned  in  the  Fleet,  by  virtue 
^ of  a warrant  figned  by  the  King’s  Attorney-General,  upon  the  third 
of  November , by  Serjeant  his  afligned  Connie  I,  moved  the  Juf- 

tices  of  the  Ktng's-Bench  to  grant  him  a Writ  of  Habeas  Corpus  cum 
caufa , directed  to'the  Warden  of  the  Fleet,  to  lhew  that  Court  the  caufe 
of  his  imprifonment,  that  thereupon  they  might  determine  whethar  his 
reftraint  were  legal  or  illegal ; and  it  was  granted  by  the  Court  return- 
able Thurfday  following,  the  8 th  day  of  November. 

On  Thurfday,  Si t Thomas  Darnel  expected  that  his  Writ  fhould  be  re- 
turned, but  it  was  delayed  ; and  it  was  moved  that  the  return  fhould  be 
on  Saturday , the  10th  of  November,  which  made  Sir  Thomas  Darnel  the 
more  remifs  in  fuing  out  an  Alias  upon  his  Habeas  Corpus. 

On  Saturday  the  Writ  was  not  returned,  and  thereupon  the  King’s  At- 
torney-General gave  order  for  an  Alias  upon  the  Habeas  Corpus  for  Sir 
Thomas  Darnel,  returnable  upon  Thursday  morning  the  15th  of  Novem- 
ber j by  virtue  of  which  Wrir,  the  Warden  of  the  Fleet  brings  Sir  Thomas 
Darnel  to  the  King's- Bench,  and  returncth  as  followeth  : 

Exeeutio  ijllus  Brpvis  patet  in  quadam  fchedula  annexat’  huic  brevi. 

The  return  was  this  : 

“ Ego  Henricus  Liloc  Miles  guardianus  prifonas  Domini  Regis  de 
“ It  Flees,  fercnifEino  dominoRegi  certifico  quod  di<5T  T/oomas  Darnel  Ba- 
“ ronet’  detentus  eft  in  prifona  praedict’  fub  cuftodia  mea  virtute  cujuf- 
“ dam  Warrant!  dttorum  de  Privato  Confilio  nrhi  dire&i,  cujus  tenor 
“ fcquitur  in  his  verbis,  viz. 

“ Whereas  heretofore  the  Body  of  Sir  Thomas  Darnel  bath  been  cornmit- 
" ted  to  your  eujlody,  tbefe  are  to  require  you  Jlill  to  continue  him  ; and  to  let 
“ you  know  that  he  Was  and  is  committed  by  the  fpecial  command  of  bis  Ma- 
“ jtjly,  &c.” 

Et  kac  ejl  caufa  detentionis  pradiSi'  Thomae  Darnel. 


into  the  Hall ; and  therefore  I fhall  now  humbly  fhew  you  what  my  Cli- 
ent hath  informed  me  fincc  my  coming  hither.  I underftand  by  him  that 
he  expedted  not  his  coming  to  this  place  to-day  ; the  W rit  by  which  he 
was  brought  hither  was  not  moved  for  by  him,  hut  was  procured  without 
his  privity;  and  feeing  his  cafe  is  fo,  and  that  he  pcfciives  thecaufe  of 
his  coming,  which  before  he  knew  not,  his  motion  to  your  Lordfhip  is, 
that  you  would  be  plcafcd  to  let  him  have  the  copy  of  the  return,  and  give 
him  time  to  fpeak  unto  it,  and  that  this  Writ  being  not  fent  out  by 
his  procurement,  mav  not  be  filed. 

Heath , Attorney-General.  My  Lords,  it  is  true  that  this  Gentleman, 
Sir  Thomas  Darnel,  being  imprifoned  in  the  Fleet,  did  heretofore  move  your 
Lordfhips  for  a Habeas  Corpus,  fdc.  and  it  was  granted  him  : and  his  Ma- 
jefty  being  made  acquainted  therewith,  was  very  willing  that  he  and  all  his 
people  might  have  equal  juftice and  when  they  defire  that  which  feems 
to  accord  with  the  rules  of  the  law,  they  fhould  have  it.  But  it  fell  out 
fo,  that  on  the  day  when  the  Writ  fhould  have  been  returned*  the  War- 
den of  the  Fleet  did  not  return  it,  as  it  was  his  duty  to  have  done;  he  did 
forbear  to  do  it  upon  a commandment,  becaufe  it  was  conceived,  there  be- 
ing five  at  that  time  to  appear,  the  Court  would  have  been  ftraitened  for 
want  of  time  : but  I imagined  that  thefe  Gentlemen  who  did  defire  the 
Writ  before,  fhould  have  again  been  earneft  to  renew  them,  which  it 
feeins  they  did  not.  This  Habeas  Corpus  was  fentout  by  fpccial  command, 
bccaufc  thefe  Gentlemen  gave  out  in  fpeeches,  and  in  particular  this  Gen- 
tleman, That  they  did  wonder  why  they  fhould  be  hinder'd  from  Trial, 
and  what  fhould  be  the  rcafon  their  Writs  were  not  returned  : nay,  his 
Majefty  did  tell  me,  that  they  reported  that  the  King  did  deny  them  the 
courfeof  Juftice,  and  therefore  he  commanded  me  to  renew  the  Writ, 
which  l did,  and  think  l may  do  it  ex  officio. 

TitTho.  Darnel.  My  Lords  j 1 knew  not  until  now,  hut  that  I was  commit- 
ted by  Mr  Attorney's.  Warrant  only,  and  thereupon  I did  defire  a Habeas 
Corpus  at  the  bar,  which  you  were  pleafed  to  grant  me ; but  now  I un- 
dtrihnd  that  my  reftraint  is  by  another  means,  and  therefore  I fhall  crave 


leave  to  have  fome  time  to  fpeak  to  it.  And  as  for  the  words  alledged  againft 
me,  as  if  1 had  fpoken  them,  I humbly  pray  they  may  be  no  difparage- 
nicnt  to  my  Caufe,  for  I do  patientiv  refer  myfelf  to  your  grave  cer.«. 
fures,  as  being  accufcd  of  a fa£t  whereof  I am  no  ways  guilty. 

Hyde,  L.  C.  Juftice.  You  give  a temperate  and  fair  anfwcr  ; and  now 
you  may  perceive  the  upright  and  lincere  proceedings  that  have  been  in 
this  bulinefs.  You  did  no  foouer  petition  to  have  Counfcl  afligned  you, 
but  you  had  it  granted  to  you,  for  indeed  we  cannot  deny  it  ; and 
1 know  not  but  that  any  Counfcl  might  have  moved  for  you,  without 
having  been  afligned  for  you,  and  yet  have  had  no  blame  ; for  it  is  the 
King’s  plcafurc  his  laws  fhould  take  place  and  be  executed,  and  there- 
fore do  we  fit  here.  When  you  made  amotion  for  a Habeas  Corpus,  that 
was  likewife  granted  ; whether  the  commitment  be  by  the  King  or  others, 
this  Court  is  a place  where  the  King  doth  fit  in  perfon,  and  we  have  power 
to  examine  it  ; and  if  it  appears  that  any  man  hath  injury  or  wrong  by  his 
imprifonment,  we  have  power  to  deliver  and  difeharge  him  ; if  otherwife, 
he  is  to  be  remanded  by  us  to  prifon  again.  Now  it  feems  you  are  not 
ready  to  fpeak  to  this  return ; if  you  defirc  a further  day,  we  ought  to 
grant  it. 

Sir  Tho.  Darnel.  My  Lords,  I humbly  defire  it. 

L.  C.  J.  1 know  no  caufe  why  it  fhould  be  denied. 

Serj.  Bramflon.  My  Lords,  we  fhall  defire  the  Writ  may  not  be  filed, 
and  that  we  may  have  a copy  of  the  return. 

Attorn.  Gen.  You  cannot  deny  the  filing  of  the  Writ,  if  you  d efi  to 
have  a copy  of  the  return. 

L.  C.  Jujlice.  Although  you  be  remanded  at  this  time  to  prifon,  be- 
caufe you  are  not  ready  to  fpeak  to  the  return,  we  can  adjourn  you  to  a 
new  day  upon  the  Writ,  and  fo  you  may  prepare  yourfelf;  but  if  you 
will  not  have  this  filed,  there  mull  go  out  a new  Habeas  Corpus , and 
thereupon  mull  be  another  return. 

Serj.  Bramjlon.  My  Lord,  we  defire  fome  time,  that  we  may  be  advifed 
whether  we  may  proceed  or  not. 

L.  C.  JuJlicr.  Will  you  fubmit  yourfelf  to  the  King  ? 

Sir  Tho.  Darnel.  My  Lord,  1 defire  fome  time  to  advife  of  my  pro- 
ceedings : 1 have  moved  many  men,  and  offered  to  retain  them  of  my 
Counfcl;  but  they  refufe  me,  and  I can  get  none  to  be  of  Counfcl  with 
me  without  your  alfiftance. 

L.  C.  Jujlice.  You  fhall  have  what  Counfcl  afligned  you  you  will  have 
or  defire ; for  no  offence  will  be  taken  againft  any  man  that  fhall  advife 
you  in  your  proceedings  in  Law. 

Attorn.  Gen.  I will  pafs  my  word,  they  that  do  advife  you,  fhall  have 
no  offence  taken  againft  them  for  it ; and  1 fhall  give  content  to  any  way 
that  you  fhall  defire,  either  that  it  may  be  filed,  or  that  it  may  not  be 
filed  ; for  if  you  defire  Juftice,  you  fhall  have  ir,  and  the  King  will  not 
deny  it;  but  if  it  fhall  be  conceived,  as  it  is  rumoured,  that  there  was 
a denial  of  Juftice  on  the  King’s  part,  you  mull  know  that  his  Majefty 
is  very  tender  of  that.  And  for  the  Gentleman,  now  he  is  brought  hi- 
ther, 1 conceive,  but  yet  I leave  it  to  your  Lordfhip’s  judgment,  that  the 
Writ  mull  be  filed,  and  you  muft  either  deliver  him,  or  remand  him,  or 
elfe  it  will  be  an  cfcape  in  the  Warden  of  the  Fleet. 

Sir  Tho.  Darnel.  1 would  not  have  it  thought  that  I fhould  fpeak  any 
thing  againft  my  Prince,  and  for  thofe  words  1 do  deny  them  ; for  upon 
my  confcience  they  never  came  into  my  thought : perhaps  you  fhall  find 
that  they  have  been  fpoken  by  fome  other,  but  not  by  any  of  us. 

L.  C.  Jujlice.  Sir,  you  have  made  a fair  anfwer,  and  I doubt  not  but  Mr. 
Attorney  will  make  the  like  relation  of  it;  you  move  for  the  not  filing  of 
the  Writ ; if  you  refufe  to  have  it  filed,  whereby  itfhould  not  be  of  record, 
you  mull  have  no  Copy  of  it  -,  but  if  you  will  have  it  filed  you  fhall  have  a 
Copy  of  it,  and  further  time  to  fpeak  to  it ; chufe  whether  of  them  you  will. 

Serj.  Bramjlon.  We  defire  to  have  the  return  read  once  more. 

And  it  was  read  as  before. 

Serj.  Bramffon.  So  as  the  Writ  may  not  be  filed,  we  will  defire  no  copy 
of  the  return. 

L.C.  jujlice.  Then  the  Gentleman  muft  return  back  again  into  the 
cuflody  of  the  Warden  of  the  Fleet ; and  therefore  1 afk  you,  whether  you 
defire  to  come  hither  again  upon  this  Writ,  or  will  you  have  a new'  one  ! 

Sit  Tho.  Darnel.  I defire  your  Lordlhip  that  I may  have  time  to  con- 
fider  of  it. 

L.  C.  Jujlice.  Then  in  God's  name  take  your  own  time  to  think  of 
it. 


Michaclis,  30.  Caroli  Regis.  Thurfday  22  November,  1627. 

Sir  John  Corbet , Baronet,  Sir  Walter  Earl , Sir  John  Hevcningham,  Sir  Edmund  Hampden , Knights,  were  brought  to  the  Bar. 


Serj . Bramjlon  "\/f  AY  it  pleafe  your  Lordfhip  to  hear  the  return  read, 
or  fhall  I open  it  ? 

E.  C.  jujlice.  Let  it  be  read. 

Mr.  Keeling  reads  the  return,  being  the  fame  as  that  of  Sir  Thomas  Darnel. 

Seij.  Bramffon.  May  it  pleafe  your  Lordfhip,  I fhall  humbly  move  upon 
this  return  in  the  behalf  of  Sirjohn  Hevcningham,  with  whom  I am  of  Coun- 
fel;  it  is  his  petition,  that  he  may  be  bailed  from  his  imprifonment : it  was 
but  in  vain  for  me  to  move  that  to  a Court  of  Law,  which  by  Law  cannot  be 
granted  : and  therefore  in  that  regard,  that  upon  this  return  it  will  bequef- 
tioned,  whether  as  this  return  is  made,  the  Gentleman  may  be  bailed  or 
not  ? I fhall  humbly  offer  up  to  your  Lordlhip  the  cafe,  and  Jome  reafons 
out  of  mine  undcrifanding,  arifir.g  out  of  the  return  itfelf,  to  fatisfy  your 
Lordfhip  that  thefe  prifoners  may,  and,  as  their  cafe  is,  ought  to  be’ bailed 
by  your  Lordfhip. 

* Theexception  that  I cake  to  this  return,  is  as  well  to  the  matter  and  fub- 
fiance  of  the  return,  as  to  the  manner  and  legal  form  thereof  : the  excep- 
tion that  I take  to  the  matter,  is  in  feverai  refpects. 

That  the  return  is  too  general,  there  is  no  fufficient  caufe  fhewn  in  fpe- 
cial or  in  general  of  the  commitment  of  this  Gentleman  ; and  as  it  is  in- 
fufficient  for  the  caufe,  fo  2lfo  in  the  time  of  the  firft  imprifonment  : 
for  howfoever  here  doth  appear  a rime  upon  the  fecond  Warrant  from  the 


Lords  of  the  Council  to  detain  him  flill  in  prifon,  yet  by  the  return  no 
time  can  appear  when  he  was  firft  imprisoned,  tho’  it  be  neceffary  it  fhould 
be  fhewn  ; and  if  that  time  appear  not,  there  is  no  caufe  your  Lordlhip 
fhould  remand  him  ; and  confequently  he  is  to  be  delivered. 

Touching  the  matter  of  the  return,  which  is  the  cauf*  of  his  imprifon- 
ment, it  is  expreffed  to  be  per  fpeciale  mandatum  demini  Regis : this  is  too 
general  and  uncertain,  for  that  it  is  not  manifefl  what  kind  of  command 
this  was. 

Touching  the  legal  form  of  the  return,  it  is  not,  as  it  ought  to  be,  fully 
and  pofitively  the  return  of  the  Keeper  himfelf  only,  but  it  comes  with  a 
fsgnificavil , or  prosit,  that  he  was  committed  per  fpeciale  mandatum  domini 
Reels,  asappeareth  by  Warrant  from  the  Lords  of  theCouncil,  not  of  the 
King  himfelf ; and  that  is  not  good  in  legal  form. 

For  the  matter  and  fubftance  of  the  return,  it  is  not  good,  becaufe  there 
ought  to  be  a caufe  of  that  imprifonment. 

This  Writ  is  the  means,  and  the  only  means  that  the  fubjefl  hath  in 
this  and  luch-like  cafe  to  obtain  his  liberty ; there  are  other  Writs 
by  which  men  are  delivered  from  reftraint,  as  that  de  homine  rtple- 
giando,  but  extends  not  to  this  caufe,  for  it  is  particularly  excepted 
in  the  body  of  the  W Tit  de  manucaptione.  Id  de  cautionc  admittenda, 
but  they  lie  in  other  cafes  : but  the  Writ  of  Habeas  Corpus  is  the  only 

means 
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means  the  fubjeS  hath  to  obtain  his  liberty,  and  the  end  of  this  Writ 
.°m  return  the  caufe  of  the  impriiontnent,  that  it  may  be  examined  in  this 
Court  whether  the  parties  ought  to  be  dtfeharged  or  not : but  that  can- 
{je  done  upon  this  return  : for  the  caufe  of  the  imprifonment  of  this 
Gentleman  at  firft  is  fo  far  from  appearing  particularly  by  it,  that  there 
- no  caufe  at  all  exprefied  in  it. 

* 'phis  Writ  requires  that  the  caufe  of  the  imprifonment  fhnuld  be  re- 
turned, and  if  the  caufe  be  not  fpecially  certified  by  it,  vet  fhould  it  at  the 
ijaft  be  fhewn  in  general,  that  it  may  apeear  to  the  Judges  of  the  Court ; 

j it  mutt  be  exprefied  fo  far,  as  that  it  may  appear  to  be  none  of  thofe 
s"  fes  for  which  by  law  of  the  kingdom  the  fuhjcd  ought  not  to  be  im-  1 
-rifoneJ  ; and  ought  to  be  exprefied  that  u was  by  prefentment  or  in- 
dictment, and  not  upon  petition  or  fuggettion  made  to  the  King  and 
Lords,  which  is  againft  the  Statute  made  in  the  25  Edv>.  III.  c.  4. 

J £dtU.  in.  €.  3. 

4 By  the  Statute  25  Edw.  III.  cap.  4.  it  is  ordained  and  eftablilhcd.  That 
no  man  from  henceforth  Ihall  be  taken  by  petition  or  fuggelliou  made  to 
the  King  or  his  Council,  but  by  indictment  orcourfe  of  law  ; and  accord- 
ingly it  was  enafted,  42  Edw.  III.  cop.  3.  the  title  of  which  Statute  is, 
l^one  Avail  be  put  to  anfwcr  an  accufation  made  to  the  King  without  pre- 
fentment. Then,  my  Lord,  it  being  fo,  although  the  caufe  Ihould  not 
neal  to  be  exprefied  in  fuch  manner  as  that  it  may  appear  to  be  none  of 
thefe  caufes  mentioned  in  the  Statute,  or  clfe  the  fubjed  by  this  return 
loleth  the  benefit  and  advantage  of  thefe  laws,  which  be  their  birth-right 
and  inheritance ; but  in  this  return  there  is  no  caufe  at  all  appearing  of 
the  liift  commitment,  and  therefore  it  is  plain,  that  there  is  no  caufe  for 
your  Lordlhip  to  remand  him  ; but  there  is  caufe  you  Ihuuld  deliver  him, 
fir.ee  the  W rit  is  to  bring  the  body  and  the  caufe  of  the  imprifonment  be- 
fore your  Lordlhip. 

But  it  may  be  obje&ed,  that  this  Writ  of  Habeas  Corpus  doth  not  de- 
mand the  caufe  of  the  firft  commitment,  but  of  the  detaining  only  ; and  fo 
the  Writ  is  finished  by  the  return ; for  though  it  fticw  no  caufe  of  the 
firft  commitment,  but  of  detaining  only,  yet  it  dcclareth  a caufe  why  the 
Gentleman  is  detained  in  prifon  : this  is  no  anfwcr,  nor  can  give  any  fa- 
lisfaflion  5 for  the  rcafon  why  the  caufe  is  to  b#  returned,  is  for  the  fub- 
jettt’s  liberty,  that  if  it  Ihall  appear  a good  and  fufficient  caufe  to  your 
Lordlhip,  tlien  to  be  remanded  j if  your  Lordlhip  think  and  find  it  in- 
futficient,  he  is  to  be  enlarged. 

This  is  the  end  of  this  Writ,  and  this  cannot  appear  to  your  Lordlhip, 
unlefs  the  time  of  the  firft  commitment  be  exprefied  in  the  return.  I know 
that  in  fomc  cafes  the  time  is  not  material,  as  when  the  caufe  of  the  com- 
mitment is  (and  that  fo  cfpecially)  returned,  as  that  the  time  is  not  ma- 
terial, it  is  enough  to  Ihew  the  caufe  without  the  time,  as  after  a convic- 
tion or  Trial  had  by  Law ; but  when  it  is  in  this  manner,  that  the  time 
is  the  matter  itfelf:  for  intend  what  caufe  you  will  of  the  commitment, 
yea  though  for  the  higheft  caufe  of  Treafon,  there  is  no  doubt  but  that 
upon  the  return  thereof  the  time  of  it  mull  appear;  for  it  being  before 
Trial  and  Conviction  had  by  law,  it  is  but  an  accufation,  and  he  that  is 
only  accufed  ought  by  law  to  be  let  to  bail. 

But  I befcech  your  Lordlhip  to  obferve  the  confequence  of  this  caufe. 
If  the  law  be,  that  upon  this  return  this  Gentleman  Ihould  be  remanded, 

I will  not  difpute  whether  or  no,  a man  may  be  imprtfoned  before  he  be 
convi&ed  according  to  the  law;  but  if  this  return  Ihall  be  good,  then  his 
imprifonment  lhaifnot  continue  on  for  a time,  but  for  ever ; and  the  fub- 
iecls  of  this  Kingdom  may  be  reftrained  of  their  liberties  perpetually,  and 
by  law  there  can  be  no  remedy  for  the  fubjeCt  : and  therefore  this  return 
cannot  Hand  with  thfrlaws  of  the  Realm,  or  that  of  Magna  Charla  ; nor 
with  the  Statute  of  28  Edw.  III.  cap.  3.  for  if  a man  be  not  bailable  upon 
this  return,  they  cannot  have  the  benefit  of  thefe  two  laws,  which  arc  the 
inheritance  of  the  fubjcCt. 

if  your  Lordlhip  ihall  think  this  to  be  a fufficient  caufe,  then  it  gocth 
to  a perpetual  imprifonment  of  the  fubjeft : for  in  all  thofe  caufcs  which 
may  concern  the  King's  fubjeCls,  and  are  applicable  to  all  times  and  cafes, 
we  are  not  to  reflect  upon  the  prefent  time  and  government,  where  juftice 
and  merev  floweth,  but  we  ate  to  look  what  may  betide  us  in  the  time  to 
come,  hereafter.  ' 

It  mull  be  agreed  on  all  Tides,  that  the  time  of  thefirft  commitment  doth 
not  appear  in  this  return  ; but  by  a latter  warrant  from  the  Lords  of  the 
Council,  there  is  a time  indeed  exprefied  for  the  continuing  of  him  in  pri- 
lon,  and  that  appears  ; but  if  this  Ihall  be  a good  caufe  to  remand  thefe 
Gentlemen  to  prifon,  they  may  lie  there  thefe  feven  years  longer,  and  fe- 
ven  years  after  them,  nay,  all  the  days  of  their  lives.  And  if  they  fuc  out 
a Writ  of  Habeas  Corpus,  it  is  but  making  a new  Warrant,  and  they 
ihall  be  remanded,  and  {hall  never  have  the  advantage  of  the  laws 
which  are  the  belt  inheritance  of  every  fubjecl. 

And  in  Edw.  V\.fol.  36.  the  laws  are  called  the  great  inheritance  of 
every  fubject,  and  the  inheritance  of  inheritances,  without  which  inheri- 
tance we  have  no  inheritance. 

Thefe  arc  the  exceptions  I defire  to  offer  up  to  your  Lordlhip  touchiug 
the  return,  for  the  infufficiency  of  the  caufe  returned,  and  the  defect  of 
the  time  of  the  firft  commitment,  which  Ihould  have  been  exprefied. 

I will  not  labour  in  objections  till  they  be  made  againft  me,  in  regard 
the  Statute  of  fPtJlrninfler  primo  is  fo  frequent  in  every  man's  mouth,  that 
»t  the  Common  Law  thofe  men  that  were  committed  in  four  cafes  were  not 
replevi fable ; viz.  thofe  that  were  taken  for  the  death  of  a man,  or  the 
commandment  of  the  King,  or  his  Juftices  for  the  Foreft.  1 Ihall  fpeak 
fomething  to  it,  though  I intend  not  to  fpend  much  time  about  it,  for  it 
toucheth  not  this  cafe  we  have  in  queftion. 

For  that  is  concerning  a cafe  of  the  Common  Law,  when  m-’i  are  taken 
b}‘  the  King's  Writs,  and  not  by  word  of  mouth,  and  it  flu.il  be  lo  ex- 
pounded, as  Mr.  Stamford , fol.  73.  yet  it  is  nothing  to  this  cafe,  for  if 
you  wiU  take  thc  {ruc  mcaning  of  that  Statute,  it  extends  not  at  all  to 
this  Writ  of  Habeas  Corpus ; for  the  words  arc  plain,  they  Ihall  be  reple- 
^|fab!e  by  the  common  Writ,  that  is,  by  the  Writ  dt  bimine  repligiondo , 
"'reeled  to  the  Sheriff  to  deliver  them,  if  they  were  bailable : but  this 


meaning  is,  that  they  fliall  not  be  bailed  at  all,  but  live  in  perpetual  im- 
prifonmen:  ? 1 think  I (hall  not  need  to  fpend  time,  in  that  it  is  fo  plain  ; 
let  me  but  make  one  inftance. 

A man  is  taken  de  morte  hominit ; he  is  not  bailable  by  Writ,  faith  this 
Statute;  that  is,  by  lire  common  Writ:  there  was  a common  Writ  lor 
this  cafe,  and  that  was  called  dt  odie  id  acta , as  appearcth,  Bra  cl  on , Ctrtst. 
34.  This  is  the  Writ  intended  by  the  Statute,  which  is  a common  W rit, 
and  not  a fpecial  Writ;  but,  my  Lord,  as  this  Writ  de  adto  £?  aria  was 
before  this  Statute,  fo  it  was  afterwards  taken  away  by  the  Sutute  of  28 
Edw.  III.  tap.  9.  But  before  that  Statute,  this  Writ  did  lie  in  the  fpe- 
cial cafe,  as  is  (hewn  in  Coke's  9th  report,  the  Poulterer's  cafe;  and  the 
end  of  this  Writ  was,  that  the  fubjcCt  might  no:  be  too  long  detained  in 
prifon,  as  till  the  Juftices  of  Eye  difeharged  them.  So  tbit  the  Law  in- 
tended not  that  a man  Ihould  fuffer  perpetual  imprifonment,  for  they  were 
very  careful  that  men  Ihould  not  be  kept  too  long  in  prifon,  which  is  alio 
a liberty  of  the fubjefl  ; and,  my  Lord,  that  this  Court  hath  bailed  upon  a 
fufpxion  of  High-Treafon,  I will  offer  it  to  your  Lordlhip,  when  I Ihall 
flicwyou  precedents  in  thefe  cafes  of  a commitment  by  the  Privy-Coun- 
cil, or  by  the  King  hiinfelf : but  before  1 offer  thefe  precedents  unto  your 
Lordlhip,  of  which  there  be  many,  I Ihall  by"  your  Lordlkip’s  favour  (peak 
a little  to  the  next  exception,  and  that  is  to  the  matter  of  the  return,  which 
I find  to  be  per  fpeciult  mandatum  demini  Regis.  And  what  is  that  ? It  ap- 
pears by  this  Writ,  there  may  be  fundry  commands  by  the  King:  we  find 
a fpecial  command  often  in  our  Books,  as  in  the  Statute  of  Marl.  cap.  8. 
they  Who  were  imprifoned  Red Jf.  Ihall  not  be  delivered  without  the  fpe- 
cial command  of  our  Lord  the  King.  And  fo  in  Brachn,  fit  Attionibut, 
the  Inft  chapter,  where  it  appears  that  the  King’s  commandment  for  im- 
prifonments  is  by  fpecial  Writ  j fo  by  Writ  again  men  are  to  be  delivered, 
for  in  the  cafe  of  Rtdtfs'  or  Poft  Redef',  if  it  Ihall  be  removed  by  a Cer- 
tttrari,  that  is  by  a fpecial  Writ  to  deliver  panics.  So  that  by  this  ap- 
pears, that  bv  the  King’s  commandment  toimprifon,  and  to  deliver  in  thofe 
cafes,  is  underftood  this  Writ,  and  fo  it  may  be  in  this  cafe  which  we 
have  heard. 

And  this  return  here  is  a fpecial  Mandatum  j It  may  be  underftood  to  be 
under  Tome  of  the  King's  Seals,  42  Aff.  and  ought  to  be  delivered  ; and 
will  you  make  a difference  between  the  King’s  command  under  his  feal, 
and  his  command  by  word  of  mouth  ? What  difference  there  is,  I leave  it 
to  your  Loriilhip’s  judgment;  but  if  there  be  any,  it  is  the  more  material 
that  it  Ihould  be  expreffed  what  manner  of  command  it  was,  which  doth 
not  here  appear ; and  therefore  it  may  be  the  King’s  command  by  Writ, 
or  his  command  under  his  fed,  or  his  command  by  word  of  mouth  alone. 

And  if  there  is  any  of  thefe  commands  of  an  higher  nature  than  the 
other,  doubtlefs,  it  is  that  by  Writ,  or  under  feal;  for  they  arc  of  record, 
and  in  thefe  the  perfon  may  be  bailed*  and  why  not  in  this- ? As  to  the 
legal  form,  admitting  there  were  fubftam.es  in  (fie  return,  yet  there  wants 
legal  form  .‘or  the  Writ  of  Habeas  Corpus  is  the  Commandment  of  the 
1 King  to  the  Keeperof  the  prifons,  and  thereupon  they  are  to  make  return 
I both  of  the  body,  and  of  the  caufe  of  the  commitment,  and  that  caufe  is  to 
appear  of  them  who  arc  the  immediate  Officers.  And  if  he  doth  it  by 
lignification  from  another,  that  return  is  defective  in  law,  and  therefore 
this  return  cannot  be  good,  for  it  mull  be  from  the  Officer  himfclf;  and 
if  the  caufe  returned  by  him  be  good,  it  binds  the  prifoners. 

The  Warrant  of  the  Lords  was  but  a direction  for  him  ; he  might  have 
made  his  return  to  have  been  exprefsly  by  the  King's  commandment, 
there  was  Warrant  for  it,  1 Ihall  not  need  to  put  you  cafes  of  it ; for  it  is 
not  enough  that  he  returns  that  he  v/as  certified  that  the  commitment  was 
by  the  King’s  command,  but  he  mult  of  himfelf  return  this  fait  as  it  was 
done.  And  now,  my  Lord,  1 (hall  offer  to  your  Lordlhip  precedents  of 
divers  kinds,  upon  commitments  by  the  fpecial  command  of  the  King,  and 
upon  commitments  both  by  the  King  and  the  Lords  together.  And  how- 
focverl  conceive,  which  I fubmit  to  your  Lordlhip,  that  our  cafe  will  not 
(land  upon  precedents,  but  upon  the  fundamental  Laws  and  Statutes  of 
this  Realm  ; and  though  the  precedents  look  the  one  wav  or  the  other, 
they  are  to  be  brought  back  unto  the  laws  by  which  the  Kingdom  is  go- 
verned. In  thefirft  of  Henry  VIII.  Rot.  Pari.  9.  one  Harrifon  was 
committed  to  the  Marjhaljta  by  the  command  of  the  King  ; and  being  re- 
moved by  Habeas  Carpus  into  the  Court,  the  caufe  returned  was,  that  I sc 
was  committed  per  mandatum  Domini  Regis , and  lie  was  bailed. 

In  the  fortieth  of  Elizabeth,  Thomas  IVtnden  was  committed  to  the 
Gatchaufe  by  the  commandment  of  the  Queen,  and  the  Lords  of  the 
Council ; and  being  removed  by  an  Habeas  Corpus , upon  the  general  re- 
turn he  was  bailed. 

In  8 Jacobi,  one  Ceefar  was  committed  by  the  King’s  commandment, 
and  this  being  returned  upon  his  Habeas  Corpus,  upon  the  examination  of 
this  cafe  it  doth  appear  that  it  was  over-ruled,  that  the  return  fliould  be 
amended,  or  clle  the  prifoner  Ihould  be  delivered. 

The  precedents  concerning  thecommitmcnt  by  the  Lords  of  the  Coun- 
cil, are  in  effect  the  fame  with  thefe  where  the  commitment  is,  by  the  rea- 
fon  why  the  caufe  of  the  commitment  Ihould  not  be  fhewn,  holds  in  both 
cafes,  and  that  is  the  neceffity  of  fuit;  and  therefore  Mr.  Stamford  makes 
ihe  command  of  the  King,  and  that  of  the  Lords  of  the  Privy-Council, 
to  be  both  as  one ; and  to  this  purpofe,  if  they  fpeak,  he  fpeaks;  and  if  be 
fpeak*,  they  fpeak. 

* The  precedents  that  we  can  fhew  you,  how  the  fubjcCl  hath  been  de- 
livered upon  commitment  by  the  Lords  of  the  Council,  as  in  the  times  of 
Hen.  VIII.  and  in  the  times  of  Queen  Elizabeth,  and  Queen  Mary,  are 
infinite;  as  in  the  9th  of  Elizabeth,  Thomas  Lawrence  was  committed  to  the 
Tower  by  the  I»ords  of  the  Council,  and  bailed  upon  an  Habeas  Cerpus. 

In  the  43d  of  Elizabeth,  Calvin's  calc. 

In  the  3d  of  Elizabeth , Per  non' s calc 

Thefe  were  committed  for  High-  Treafon,  and  yet  bailed  ; for  in  all 
thefe  cafes  there  muft  be  a conviction  in  due  time,  or  a deliverance  by 
law. 

There  be  divers  other  precedents  that  might  be  fltewn  to  your  Lordlhip. 
In  t2  JaeSbi,  Milts  Renur it.  In  12  Jacobi,  Rst.  155.  Richard  Beckwith's 


^fe  is  above  the  Shcrift,  and  he  is  not  to  be  Judge  in  it,  whether  the  caufes  j calc,  in  4 Jacobi , Sir  Thomas  Mtnfn  was  committed  for  T reafon  to  the 
®fihe  commitment  be  fufficient  or  not,  as  it  appears  in  Fitz- Herbert,  debs-  Tower  of . London,  and  afterwards  was  brought  hither. 


, t appears 

Sir*  reP^S'ande,  and  many  other  places,  and  not  of  the  very  words  of  the  j fincc 
txutc- ; this  is  clear,  for  there  be  many  other  caufes  mentioned,  as  the 
cash  ofa  man,  the  commandment  of  the  Juftices,  tsc.  in  which  the  Sta- 
u,e  faith,  men  are  not  replcvi&ble.  But  will  a man  conceive  that  the 


and  bailed  ; and 

calc  Hands  upon  this  return,  and  yet  there  is  no  fufficient  caufe 
...  law  exprefied  in  the  return  of  rhe  detaining  this  Gentleman  ; and  firice 
thefe  precedents  do  warrant  our  proceedings;  my  humble  fuit  to  this 
Court  is,  thin  the  Gentleman,  Sir  John  Htveninghuet,  who,  hath  peti- 
tioned 
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16.  Proceedings  on  the  Habeas  Corpus, 


3 Car.  I.  ( 1 20 ) 


tjoned  his  Majefty,  that  he  may  have  the  benefit  of  the  law,  and  his  Ma- 
jefty hath  fignified  it;  it  is  his  pleafure  that  juftice  according  to  the  law 
fhould  be  adminiflered  at  all  times  in  general  to  all  his  fubje&s  ; and  parti- 
cularly to  thefe  Gentlemen,  which  is  their  birth-right : my  humble 
fuit  to  your  Lordfhip  is,  that  thefe  Gentlemen  may  have  the  Benefit  of 
that  law,  and  be  delivered  from  their  imprifonment. 


Mr.  Noye’r  Argument  of  Counfel  with  Sir  Walter  Earl  at  that  Time. 

May  it  plealc  your  Lordfhip,  I am  of  CounW  with  Sir  JValtcr  Early 
one  of  the  prifoners  at  the  bar  ; the  return  of  this  Writ  is  as  thofe  that 
have  been  before,  they  arc  much  of  one  tenor,  and  as  you  have  heard  the 
tenor  of  that,  fo  this  Gentleman  coming  hither  by  an  Habeas  Corfu ty  I 
will  by  your  Lordibip’s  favour  read  the  Writ. 


Carolus,  Dei  gratia,  &c.  Johanni  Liloe  Milit'  Guardian’  Prifon’ 
1 nofir*  dc  le  Fleet  falut’,  Prfficipimus  tibi  quod  corpus  iValtin  Eat! 
1 Milit’  in  prifon’  noftra  fub  cuftodia  tua  detent’  ut  dicit’  una  cum  caufa 
‘ detentionis  fu*  quocunquc  nomine  predict’  Walter ’ cenfeat  in  eadem 
1 Habeas  Corpus,  ad  fubjiciendum  et  recipiendum  ea  qu*  curia  noftra  dc 
‘ eo  adtunc  et  ibidem  ordin’  conting’  in  hac  parte  et  hate  nullatenusomit’ 
1 periculo  incumbend’  et  habeas  ibi  hoc  breve.  Tell’  Hyde,  apud  Wejl- 
1 tttinjlcr , quarto  die  Novembfis,  Anno  8.” 


Executio  iflius  Brevis  patet  in  quadam  fhedula  huic  brevi  annex  at'. 
Rtfpmf.  'Johan'  Like  Guardian'  Prifon’  it  le  Fleet. 


“ Ego  Johannes  Liloc  Mil’  Guardian’  Prifon’  domini  Regis  de  1c  Fleet, 
1 Screniftimo  Domino  Rcgi,  apud  IV jiminjler  8.  Poft  receptioncm  hu- 
« jus  brevis  quod  in  hac  lchcdula  eft  mentionat’,  Certifico  quod  Walter 
‘ Earl  miles,  in  eodem  brevium  nominat’  detentus  eft  in  Prifona  de  le 
‘ Fleet  fub  cuftodia  mea  pnedia’  per  fpeciale  mandatum  domini  Regis 

* mihi  fignificatum  per  Warrantum  duorum  et  aliorum  de  Privato  Con- 
1 cilio  perhonorabiliffimi  diai  Domini  Regis,  cujus  quidem  tenor  fcqui- 

* tur  in  h*c  verba.” 


Whereas  Sir  IValter  Ear! , Knight,  Was  heretofore  committed  to  your 
cuftody,  thefe  are  to  will  and  require  you  ftill  to  detain  him,  letting  you 
know,  that  both  his  firft  commitment,  and  this  dircaion  for  the  continu- 
ance of  him  in  prifon,  were  and  arc  by  his  Majefty ’s  fpccial  commandment, 
from  Whitehall,  7 Noveinbris , 1627. 


Thomas  Coventry,  C.  S. 
Henry  Mantkejltr . 
Thomas  Suffolk, 
Bridgewater. 

Kelly. 

R.  Duiselm’. 

Thomas  Edmunds. 

John  Cook. 


Marlborough. 

Peihbroke. 

Salijbury. 

Totnefs. 

Graudfon. 

Gutiel’  Bath  (A  Wells. 
Robert  N exit  on. 
Riihard  Wejlon. 
Humphry  Mayes. 


T t the  Guardian  of  the  Fleet  or  his  Deputy, 


g’s  pleafure  that  he  fhould  detain  him.  But  in  our  cafe  the  Warden 
of  the  Fleet  muft  certify  the  immediate  caufe,  and  not  the  caufc  of  the 
caufe,  as  he  doth  by  this  return  Detentus  tjl  fib  cujhdia  mea  per fpeciale 
mandatum  Demini  Regis  mihi  jign'jkatum  per  Wat  rant  urn  duorum  de  Private 
Concilia  ; that  is  not  the  ufe  in  law,  but  he  ought  to  return  the  primary 
caufe,  and  not  the  fubfcquettt  caufe : as  in  gt  Ed m.  111.  return,  R-x  vt. 
ceeom'  87.  in  a Writ  de  hominc  fepiegiande,  againil  an  Abbot,  the  Sheri!? 
returns,  that  he  hath  fent  to  the  Bailiff  of  the  Abbot,  and  he  anfwercd  him, 
that  the  party  was  the  Abbot’s  vil'ain,  and  fo  he  cannot  deliver  him;  that 
it  is  held  an  inefficient  return,  anJ  a new  Alias  was  granted.  But  if  the 
Sheriff  had  returned,  that  the  Abbot  did  certify  him  fo,  it  had  been  good  ; 
but  he  muft  not  return  what  is  certified  him  by  another. 

In  one  of  the  precedents  that  hath  been  noted,  as  that  of  Parker , 21 
Hen.  VIII.  there  the  Guardian  of  the  prifon  certifies,  that  Parker  detentus 
eft  fub  cujlodia  mea  p/r  mandatum  Domini  Regis  mihi  uunciatum  per  Robertum 
Peeke ; now  our  cafe  is  by  the  nunciation  of  many,  but  in  law  majus  (A 
minus  non  variant  in  fpedem,  the  certification  of  one  and  of  many  is  of  the 


fame  effedt,  although  in  moral  underftanding  there  may  be  a difference. 
~ " - ” *”"|||  ‘ 1 Edw.  Ill  in  the  primed 


« Et  h*c  eft  caufa  detentionis  pr.vdifl’  IValteri  Earl  fub  cuftodia  mea 
“ in  Prifon’  prididV.  Attamen  corpus  cjufdem  Walteri  coram  Domino 
“ Rege  ad  diem  et  locum  pnediclum,  poft  rcceptionem  brevis  prsdidt’ pa- 
s' rat’  habco  prout  iftud  breve  in  fe  cxiget  et  rcquirct.” 

Rtf  O’t'  Johan'  Liloe  Milit ' Guardian  Prifon'  de  le  Fleet. 

My  Lord,  the  firft  Habeas  Corpus  bears  date  the  4th  of  November , then 
there  is  an  Alias  Habeas  bears  TtfU  after  that,  and  the  tenor  thereof  js  a 
command  to  the  Warden  of  the  Fleet,  quod  Habeas  Corpus  Walteri  Earl, 
.cram  nobis  ad  fubjiciendum  (A  recipiendum  ea  qua  curia  nojlra  de  eo  (Ac,  ordin' 
conting’.  And  tiie  Warden  of  the  Fleet,  he  certifies  as  your  Lordfhip  has 
heard’  May  it  pleafeyour  Lordlhip,  l defire  as  before  was  defired  for  the 
other  Gentlemen,  that  Sir  IValter  Earl  may  be  alfo  bailed,  if  there  be  no 
other  caufe  of  his  imprifonment : for  if  there  were  a caufe  certified,  and 
that  caufe  were  not  fufficient  to  detain  him  ftill  in  prifon,  your  Lordfhip 
would  bail  him  ; and  if  a man  fhould  be  in  a worfe  cafe,  when  there  is  1 
no  caufe  certified  at  all,  that  wou’J  be  very  hard. 

The  Writ  is,  that  he  fhould  bring  the  Prifoner  coram  nobis,  before  the 
King,  the  end  of  that  is  ad  fubjiciendum  'A  recipiendum  ; now  I conceive, 
that  tho’  there  be  a fignificaiion  of  the  King’s  pleafure  to  have  this  Gen- 
tleman imprifoned,  yet  when  the  King  grants  this  Writ  to  bring  the  pri- 
foncr  hither,  ad  fulji.imdum  (A  recipiendum,  his  pleafure  likcwifc  is,  to 
have  the  prifoner  let  go,  if  by  law  he  be  not  chargeable  ; or  otherwise  to 
detain  him  ftill  in  prifon,  if  the  cafe  fo  require  it. 

I will  put  your  Lordfhip  in  mind  of  a cafe,  and  it  was  Pafch.  9 Efw.III. 
M.  3.  1 will  cite  by  the  Placita,  became  my  Book  is  not  paged  as  other 

Books  are  ; it  is  in  the  cafe  of  a C fa-si t. 

In  that  cafe  there  were  two  things  conluierablc : the  one  that  there  was 
a fignification  of  the  King's  pleafure  pall,  and  that  determined  with  him  : 
tbc'other,  that  though  there  was  a fignificaiion  of  the  King’s  pleafure 
before,  yet  there  comes  after  that  a Writ ; and  that  was  another  fignifi- 
cation of  the  King’s  pleafure,  that  the  Prifoner  fhall  be  brought  hither 
ad  jubiiaen turn,  to  fubmit  hinifelf  to  punifhmviit,  if  he  have  deferved  it ; 
or  ad  recipi-ndum,  to  receive  his  enlargement,  and  be  delivered,  if  there  be 
no  caufe  of  his  imprifonment. 

Ami  if  upon  an  Habeas  Cot  pus,  a caufe  of  commitment  be  certified, 
that  caufc  is  to  be  tried  here  before  your  LorJ/hip.  Bui  if  no  caufc  be 
fhewn,  then  the  proceedings  muft  be  ut  curia  nojlra  ad  mar'  conti  -erlt,  the 
Court  muft  do  that  which  Hands  with  Law  and  Juftice,  and  that  is  to 
deliver  him. 

My  Lord,  I fhall  bc-  bold  to  move  one  won!  more  touching  this  return  : 
1 conceive  that  every  Officer  to  a Court  of  Juftice  tnuil  make  his  return 
of  his  own  sit,  or  of  the  act  of  another,  and  not  what  he  is  certified  of 
by  another. 

But  in  this  cafe  the  Warden  of  the  Fleet  doth  not  certify  himfelf,  of 
himfeif,  that  this  Ciemktnan  was  commanded  to  him  by  the  King,  but 
that  he  was  cert. lied  by  the  Lords  of  the  Council,  that  it  was  the 


Trin.  2 Ethv.  Ilf.  Rot.  46.  in  this  Court 
Book  there  is  a piece  of  it : the  Abbot  of  Bun  brings  a prohibition  out  of 
this  Court,  the  Bifhop  of  Norwich  pleaded  in  bar  of  that,  djuod  mihi  tef- 
tijicatum  quod  continetur  in  Archives,  that  he  is  excommunicated  ; there  were 
two  exceptions  taken  to  this  cafe  in  this  precedent,  and  they  are  both  in  one 
cafe  : the  firft  was,  that  no  caufe  appeared),  why  he  was  excommunicated  ; 
there  may  be  caufe  why  he  fhould  be  excommunicated,  and  then  hs fhould 
be  barred,  and  there  may  be  caufes  why  the  excommunication  fhould  not 
bar  him  : for  it  may  he  the  excommunication  was  for  bringing  the  action, 
which  was  the  King’s  Writ ; and  therefore  becaufe  there  was  no  caufe  of 
the  excommunication  returned,  it  was  ruled  that  it  was  not  good.  The 
other  reafon  is  that  upon  the  Roll,  Which  is  mihi  l tjl tfic alum. 

Now  every  man,  when  he  will  make  a Certificate  to  the  Court,  profr'i- 
utn  fadum  fuurn  non  alter  tut  fsgmfi.arr  debt! , he  muft  inform  the  Court  of  the 
immediate  adt  done,  and  not  mat  luch  things  are  told  him,  or  that  fuch 
things  arc  fignified  unto  him  ; but  that  was  not  done  in  this  cafe,  and 
therefore  it  was  held  inefficient,  and  fo  in  this  cafe  of  our^  I conceive  the 
Return  is  infufficient  in  the  form.  There  is  another  caufe,  my  Lord, 
for  which  I conceive  this  return  is  not  good. 

But  firft  I will  be  bold  to  inform  your  Lordfhip,  touching  the  Statute 
of  Magna  Chr.rUt  20.  Nullus  librr  homo  capiatur  vtl  imprifmttur,  (Ac.  site  fu-  ■ 
per  eum  mittimus  ntfi  per  I gait  judicium  parium  fiorttm,  Vet  per  legem  terra. 

That  in  this  Statute  thefe  words  in  Circerem  are  omitted  out  of  the 
printed  Books:  for  it  fhould  be  neceum  in  C.11  cerem  mittimus.  For  thefe 
words  per  legem  terra  ; what  Lrx  terra  fhould  be,  I will  not  take  upon  me 
to  expound,  otherwife  than  I find  them  to  be  expounded  by  Adis  of  Par- 
liament ; and  this  is,  that  they  arc  underflood  ro  be  the  procefsof  the  law, 
fbmetimes  by  Writ,  fometimes  by  Attachment  of  the  perfon : but 
whether  fpeciale  mandatum  Domini  Regis  be  intended  by  that  or  no,  I leave 
it  to  your  Lordlhip’s  expofitiou  upon  two  petitions  of  the  Commons,  and 
anfwer  of  the  King,  in  36  Edw.  III.  N?.  9.  and  N°.  20. 

In  the  firll  of  them  the  Commons  complain  that  the  great  Charter,  the 
Charter  of  the  Foreft,  and  other  Statutes  were  broken,  and  they  defire  thac 
for  the  good  of  himfelf  and  of  his  people,  they  might  be  kept  and  put 
in  execution,  and  that  they  might  not  be  infringed  by  making  an  arreftby 
fpecial  command,  or  otherwife : and  the  anfwer  was,  that  theaflcntof  the 
Lords  eftabliflied  and  ordained,  that  the  laid  Charter  and  other  Statutes 
fhould  be  put  in  execution  according  to  the  petition,  and  that  is  without 
any  dillurbance  by  arrefl  by  fpecial  command  or  otherwife ; for  it  was 
granted,  as  it  was  petitioned. 

I11  the  fame  year,  for  they  were  very  careful  of  this  matter,  and  it  was 
neceflary  it  fhould  be  fo,  for  it  was  then  an  ulual  thing  to  take  men  by 
Writs  quibujUam  de  enufu.  and  many  of  thefe  words  cau fed  many  Acts  of 
Parliament ; and  it  may  be  fotneof  thefe  Writs  may  be  fhewn  : and  I fay 
in  the  fame  year  they  complained  that  men  were  imprifoned  by  fpecial 
command,  and  without  Indictment  or  other  legal  Courfe  of  law,  ami  they 
defired  that  thing  may  not  be  done  upon  men  by  fpecial  command  againfl 
thegreat  Charter. 

The  King  makes  anfwer,  that  he  is  well  plcafed  therewith  : that  was 
the  firft  anfwer;  and  for  the  future  he  harh  added  farther,  if  any  man  be 
grieved,  let  him  complain,  and  right  fhall  be  done  unto  him.  This,  my 
Lord,  is  an  explanation  of  the  great  Charter,  as  alfo  Lhe  Statute  of  37 
Edward  III*  evb.  18.  is  a Commentary  upon  it,  that  meu  would  not  be 
committed  upon  fuggeftion  made  to  the  King,  without  due  proofs  of  lavr 
againfl  them,  and  fo  it  is  enacted  twice  in  one  year. 

'We  find  more  printed  Books,  as  in  Hen.  VI.  Mr  us  de  fij£h,  Fitz.  182. 
which  is  a llrnng  cafe,  under  favour,  in  an  a&ion  of  trelpafs  for  cutting 
down  trees.  The  Defendant  faith,  Thac  the  place  where  the  trees  are 
cut.  is  parcel  of  the  Manor  of  B.  whereof  the  King  is  feized  in  fee,  and 
that  the  King  did  command  him  to  cut  them : and  the  opinion  of  the 
Court  was,  that  this  was  no  good  plea,  without  fhewing  the  fpecial ty  of 
the  command  ; and  they  faid,  if  the  King  command  me  to  arrefl  a man, 
and  I arrefl  him,  he  fhail  have  an  adlion  of  fsdfe  imprifonment  againfl  me, 
although  it  were  done  in  the  King’s  prefence. 

In  1 Job  cap.  7.  /i/.  46.  it  is  in  print,  and  there  we  leave  it. 

Hnjfcy  Chief  Juftice  faith,  that  Sir  John  Markham  told  King  Edw.  IV. 
that  he  could  not  arrefl  a mail  upon  fufpicion  of  Felony  or  Treafon,  as 
any  of  his  fiibjedls  might ; becaufe  if  he  fhould  wrong  a man  by  fuch  ar- 
roft,  the  parties  could  have  no  remedy  againfl  him,  if  any  nun’fhall  Hand 
upon  it.  Here  is  a fignification  of  the  King’s  pleafure,  not  to  have  the 
caufe  of  the  commitment  examined  ; he  hath  here  another  fignification  of 
his  pleafure  by  Writ,  whereby  the  party  is  brought  hither  ad  fubjiciendum 
(A  recipiendum . that  he  hath  made  your  Lordfhip  judge  of  that,  which 
fhould  be  objecled  againil  this  Gentleman,  and  either  to  punifh  him,  or 
to  deliver  him  ; and  if  there  be  no  caufe  fhewn,  it  is  to  be  intended  that 
the  party  is  to  be  delivered,  and  that  it  is  the  King's  pleafure  it  fhould.  b* 
fo:  and  the  Writ  is  a fufficient  Warrant  for  the  doin>j  of  it,  there  being 
no  caufe  fhewn  of  the  imprifonment.  And  now,  my  Lord,  I will  fpeak  * 
word  to  the  Writ  of  de  ho  mine  rep'egiando,  and  no  other  Writ,  for  that  was 
the  common  Writ ; and  the  four  caufes  exprefted  in  that  Statute,  to-wit* 
the  death  of  a man,  the  command  of  the  King,  or  his  Juftice,  or  Foreft. 
were  excepted  in  thac  Writ  before  that  Statute  made,  ss  appears  B’aAo* 
133.  fo  that  the  Writ  was  at  the  Common-Law  before  Uut  Statute. 

An* 
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, ;t  aopcars  by  our  Bwfltf,  that  if  a Man  he  brought  hither  fey 
* , r,r*us  fho»"h  he  were  impriforttrd  df  nitric  hsiair.ru  as  "»  'he  21 
W£*a,.xtt  - l[roaift!J  wxn  twiLd  here,  this  Court  bailed  him,  for  lie 
U.t  )>  ;h otcAfnbfeciendmm  (A  retipienJum,  and  not  to  lie  iu  J’nlon 
r I knows  how  lung  ; and  if  the  Statti a-  ftlBuId  be  expounded  othenvife. 


(Jo  I k',oW' 


jjliu^  Men  outlawed,  or  Breakers  of  rriion,  for  they  a 


,.m  this  Smote,  and  yet  this  Court  doth  it  at  p c :furr. 
a,t  hiainlv  bv  the  Statute  itfelf,  it  appears,  that  n meant  only 
Pi  ^ Wnt;  "for  the  Preamble  recites,  that  the  Shrrt.-Ti.  and  other*  i 


Prifon  Perfotu  dctr&ed  of  Felony,  and  let  out 


•i  haJ 
:>  P!e- 


ctrthfnon  j t 

as  were  net  rcprifihlr,  to  grieve  the  one  Party,  and  to  the  Gain 
^ Vithcr  ; and  foraf'iiuch  as  before  this  time  it  was  not  derrrrr.in:d 
1 ’Cj»r,f„nfrs  w-re  reprifa  i'.c,  and  what  not,  but  only  iu  certain  Cafes 
re  cxpiclfcd,  therefore  it  is  orJ-inrd,  (As. 

W Now  thi»  i»  n>'  ,oore  th-*n  *or  to  the  Keepers  of  the  Prifons, 

^ leave*  the  Matter  to  the  Difcretion  of  Ore  Judges,  Whether  bailable 
*Wr'of  for  when  ihc  Statute  hath  declared  who  -re  rcpleviable,  who  ar; 
or  P ■'  Men  outlawed,  thole  who . have  abjured  the  Realm,  Breakers  of 
£0,J ■ * Burners  of  Houfes,  Makers  of  falfe  Money,  counterfeiting  of  the 
Ln  '5  Seal,  anJ  the  like  , it  is  then  ordain'd,  that  if  the  Sheriff,  or  any 
r ]et  any  go  at  large  by  Surety,  that  is  not  fepri isble,  whether  he  be 
cheriff  Conftatilc,  or  any  other  that  hath  the  keeping  of  Prifons,  and 
he  atiaiutcd,  he  (ball  lofe  his  Office  ,-md  Fee  for  ever;  lb  that  it 
1 tends  to  the  common  Gaolers  and  Keepers  of  Prifons,  to  direft  them  in 
*?.Jt  Cafes  they  (hall  let  men  to  bail,  and  in  what  Cafes  not : And  that 
?*  jtj,U  not  be  Judges  whom  to  let  to  replevin,  anJ  whom  to  keep  in 
Prifon  j bus  it  extends  not  to  the  Judges,  for  if  the  Makers  oi  the  Statute 
had  meant  them  in  it,  they  Bmu'ul  have  put  a Pain  or  Penalty  upon  them  alfo. 

So  then  I conclude,  under  your  Lordfliip’s  Favour,  that  as  this  Cafe  is, 
there  fliould  h..vc  been  a Gatlfe  of  the  Commitment  exprefled,  for  thefc 
Gentlemen  arebroughr  hither  by  W mad fuhji.iendum,  if  they  be  charged  ; 
jilid  ad  reebiendum,  if  they  benot  charred  and  therefore  in  regard  there  is 
no  Charge  again  (I  them,  whereupon  they  fliould  he  detained  in  Prifon  any 
longer,  wc  dciire  that  they  may  be  bailed  or  difeharged  by  your  Lordlhip. 

Mr.  Scldcn’j  Argument  at  the  Ktng’s-Bcnch  Bur  the  fame  Day. 

MY  Lords,  I am  of  Counfel  with  Sir  Edmund  Hampden ; his  cafe  is 
the  fame  with  the  other  two  Gentlemen  : I cannot  hope  to  fay 
after  That  chat  hath  been  faid  ; yet  if  it  (hall  pleafe  your  Lordfliip, 
lihall  remember  you  of  lb  much  as  is  befallen  my  lot.  Sir  Edward  Hamp- 
,(,11  is  brought  hither  by  a W ri*  of  Habeas  Corput,  and  the  Keeper  of  the 
Gatelioufc  hath  returned  upon  the  Writ,  that  Sir  Edmund  Hampden  is  de- 
tained in  pri  fon  per fpecialr  mandat  urn  ‘demini  Regis,  tr.ibi ftgnificatum  per  If'ar- 
rantum  duortun  Pnvati  Cineilii  dibit dornir.i  Regis.  Anri  then  ht  recites  tile 
Warrant  of  the  Lords  of  the  Council,  which  is,  that  they  do  will  and  re- 
quire him  to  detain  this  Gentleman  flill  in  prifou,  letting  him  know  that 
his  firft  imprifonment,  (Ac. 

May  it  plcafe  your  Lordlhip,  I Hull  humbly  move  you  that  this  Gen- 
tleman may  alfo  be  bailed  ; for  under  favour,  my  Lord,  there  is  no  ciule 
in  the  return,  why  he  fliould  be  any  farther  imptifoned  and  reltrained  of 
his  liberty. 

My  Lord,  1 (hall  fay  fomething^to  the  form  of  the  Writ,  and  of  the 
return;  but  very  little  to  them  both,  bccaufe  there  is  a very  little  left  for 
me  to  fay. 

My  Lord,  to  the  form,  1 fay  itexprefieth  nothing  of  the  firft  caption, 
and  therefore  it  is  infufiicicnt;  I will  add  one  rcafon,  as  hath  been  faid  : 
the  Habeas  Corpus  hath  only  thcic  words,  quod  habeas  carpus  ejus  mus  eum 
cuidfa  detent ienis,  (si  non  coptionis.  But,  my  Lord,  becaufe  in  all  imprifon- 
meuts,  there  is  a caufe  cd  caption  ami  detention,  the  caption  is  to  be  an- 
furcred  as  well  as  the  detention. 

I have  fecn  many  Writs  of  this  nature,  and  on  them  the  caption  is  re- 
turned, tbit  they  might  lee  the  time  of  the  caption,  and  thereby  know 
vhethcr  the  party  fhould  be  delivered  or  no,  and  that  in  regard"  of  the 


the  Statute  were  not.  But  I think  trade;  your  Lord 'hip's  favour,  there 
it  mull  be  intended  by  due  courfc  of  law,  to  be  eulu;  by  jnefcuimcm  or 
by  indiiSment. 

My  Lords,  if  the  meaning  of  thefc  words,  per  legem  f/mr.wcrc  but,  as 
wc  ufe  to  fay,  according  to  the  laws,  which  li-tvcs  the  matter  very  uncer- 
tain ; and  ptrfpeciaU  mamJsdunttlA  :.  be  within  the  meaning  of  there  words, 
according  to  the  law  ; then  this  Adi  had  done  nothing.  The  Act  is.  No 
Freeman  (hall  be  imprifoned  but  by  the  law  of  the  land.  If  you  will  un- 
dcrihmd  there  words.  Per  legem  terra,  in  the  firft  i'enfc,  thi/i  Stature  (hall 
extend  to  ViUcius  as  well  as  to  F reemen  ; for  if  l imprifan  another  man's 
Villein,  the  Villein  may  have  an  aciion  of  falitr  imprifonment.  But 
the  Loids  and  the  King  (fur  then  they  both  had  Viilcins)  might  in.-' 
prifon  them  ; and  the  villein  could  have  no  remedy.  3ut  Llicfe  words  in 
the  Statute,  per  legem  terra,  were  to  the  Freeman,  which  ought  not  to 
be  imprifonvil,  but  by  due  pinrefs  of  laxv : and  unkL  rhe  interpretation 
(hall  be  this,  the  Freeman  (hall  have  no  privilege  above  tire  Villein. 

So  that  I conceive,  my  Lords,  thefe  words,  per  legem  terra,  mull  be 
here  fo  interpreted,  as  in*  42  Elia..  The  Bill  is  worth  obfisrving.  It  rc- 
citcth  that  divers  perfons  without  any  writ  or  prclentmcnt  were  call  into 
prifon,  tde.  that  it  might  be  cn ailed,  that  it  fliould  not  be  fo  done  here- 
after. The  anfwer  there  is,  that  as  this  is  an  article  of  the  great  Charter, 
this  lhould  be  granted.  So  that  it  kerns  tbc  Statute  is  not  taken  to  be 
an  explanation  of  that  of  Magna  Churta,  but  the  very  words  of  the  Statute 
of  Magna  Chartn. 

I will  conclude  with  a little  obfrrvation  upon  thefc  words,  net  /refer 
turn  mittimus ; which  words  of  thcmlelves  frgnify  not  fo  much,  a man 
cannot  find  any  fit  knfe  for  them. 

But,  my  Lord,  in  the  7th  year  of  Kin2  5rai>e,  there  was  a great  Char- 
ter, by  which  this  Statute  in  theglh  of  Henry  III.  whereby  we  are  now 
regulated,  was  framed,  and  there  the  words  are,  nee  eum  in  eareirem  mit- 
timus, We  will  not  commit  him  to  prifon  •,  that  is,  the  King  himfclf  will 
not;  and  tojullify  thb,  there  is  a ltnry  of  that  time  in  Matthrui  Pam, 
and  in  that  Book  this  Charter  of  King  f .hn  is  fet  down  at  large,  which 
Book  is  very  authenticity  and  there  it  is  entered : and  in  the  gth  of  Henry 
UT.  he  faith,  that  the  Statute  was  renewed  in  chc  fame  words  with  the 
Charter  of  King  John.  And,  my  Lord,  he  might  know  it  better  than 
others,  for  he  was  the  King’s  Chronologcr  in  thofc  times  : and  therefore, 
my  Lord,  finee  there  be  fo  many  Reafons,  and  fo  many  Precedents,  and 
fo  many  Statutes*  which  declare  that  no  Freeman  whatfoever  ought  to 
be  impiilbned  but  according  to  the  laws  of  the  land;  and  that  1 he  li- 
berty of  the  fubjccl  is  the  highcll  inheritance  that  he  hath  ; my  humble 
rcqueft  is,  that  according  to  the  ancient  laws  and  privileges  of  this  Realm, 
this  Gentleman,  my  Client,  may  be  bailed. 

The  Argument  af  Mr.  Calrlirop,  at  the  King's-Bencb  Bur , 22  Ncvembrk, 
Mich.  3 Carol i Regis.. 

SI  R John  Corbet  being  brought  to  thelCrng’s-Beneh  Bar,  with  Sir  Ed- 
mund Hampden , Sir  1 Palter  Earl,  and  Sir  John  Hrvettinghm,  .vhowcic 
alfo  brought  thither  by  fcvcrnl  writs  of  Hit  heat  Corpus,  with  the  fame  re- 
turn ; I being  albyned  by  the  Court  of  Kin^VBcnch,  upon  a petition 
delivered,  to  be  of  Counfel  with  Sir  John  Corbet,  did  move  that  Sir  John 
Corbet  might  be  difvhargcd  of  lii>  impi  ifonment,  and  put  in  bail  ; for  I did 
conceive  that  the  return  of  this  Habeas  Carpus  was'mfufficient,  both  in  the 
matter  of  the  return,  and  in  the  manner  of  the  return,  and  fo  there  ought 
' not  to  be  a longer  detaining  of  Sir  John  Corbet  in  prifon.  For  as  to  the 
manner  of  the  return,  it  is  not  laid  down  prccilely,  that  Sir  John  Corbet 
is  detained  in  prifon  by  the  fpccial  commandment  of  the  King,  fignified  by 
the  warrant  of  the  Lords  of  the  Council ; the  which  is  not  a direct  affir- 
mation that  he  is  detained  by  the  fpecial  command  of  the  King,  bur  that 
the  Lords  of  the  Council,  by  their  warrant,  have ligniiicd  unto  him  that  h5 
was  committed  and  flill  detained  by  the  fpecial  command  of  the  King. 
And  howfoever  the  Lords  of  the  Council  had  fignified  that  he  was  de- 


lcn^th  of  his  inipriiimmcnt. 


The  next  exception  1 rake  to  the  form  is,  that  there  is  much  uncertainty 
1 it,  fo  that  no  man  can  tell  when  the  writ  came  to  the  keeper  of  the 
prilon,  whether  before  the  rcturh  or  after ; for  it  appears  not  when  rhe 
King’s  command  was  for  flic  commitment,  or  the  fignification  of  the 
Council  came  to  him.  It  is  true,  that  it  appears  that  the  Warrant  was 
dated  the  7th  of  November  ; but  when  it  came  to  the  Keeper  of  the  pri- 
fon,  that  appears  cot  at  all : and  therefore,  as  for  want  of  mentioning  rhe 
fame  time  of  the  caption,  fo  for  not  cxprclTm;-  the  lame  time  when  this 
warrant  came,  1 think  the  return  is  faulty  in  form,  and  void. 

And  for  apparent  contradiction  alfo,  the  return  is  infufficient ; for  in 
thitpart  of  the  return  which  is  before  the  Warrant,  ir  is  laid,  3nod  de- 
tnitus  tji  per fpeeia/e  nmrdatum  ekn.ini  Regis.  The  Warrant  of  the  Lords  of 
toe  Council,  the  very  fyilablcs  of  that  Warrant  arc,  that  the  Lords  of 
the  Council  do  will  and  require  him  flill  to  detain  him,  which  is  con- 
trary to  the  firft  part  of  the  return. 

Bcltdes,  my  Lord,  the  Lords  thcmfclves  fay,  in  another  place  and  pa f- 
<>t  the  Warrant,  that  the  King  commanded  them  to  commit  him, 
*tni  k>  it  is  their  commitment ; fo  that  upon  the  whole  matter,  there  ap- 
peare  to  be  a clear  contradiction  in  the  return  ; and  there  being  acoima- 
diSum  in  the  return,  it  is  void. 

Now,  my  Lord,  I will  fpcak  a word  or  two  to  the  matter  of  the  return ; 
and  that  is  touching  the  iniprifonment,/xr  fpeciale  man  datum  demini  Rejii, 
by  the  Lords  of  ths  Council,  without  any  caufe exprdlcd : andadmittiagnf 
*"y»  or  either,  or  both  of  thefe  to  be  the  return  ; 1 think  that  by  the  con- 
and  ftttl-d  Laws  of  this  Kingdom,  withoutwhich  we  have  nothing, 
n«>  man  can  be  iulHy  imprifoned  by  cither  of  them,  without  a caule  of  the 
®“nnjitmen:  cxprdled  in  the  return.  My  Lore!,  in  both  the  laft  Argu- 
nicnti  the  Statutes  have  been  mentioned  arid  fully  exprefied  : yet  I will 

7*  ^l,lc  to  that  which  hath  been  (aid. 

* hc  Sraratc  of  Magna  Lleanu,  cap.  it),  that  Statute  if  it  were  fully 
^ ^ *C  OU^1  tu  b®*  cvcry  "ran  would  enjoy  his  liberty  better  than 

^aw  «prefly,  no  Freeman  (hall  be  imprifoned  without  due 
law  ; out  of  the  very  body  of  this  Acr  of  Parliament,  be- 
me^explunatkm  of  other  Statutes,  it  appears.  Kudu:  Hirer  homo  eafi- 
,n,Pr,la'.a:ur  rdf  per  leg,  in  ter  re.  My  Lord,  I know  thefe  ivo.-ds 
yg£rry'  dlJ  leave  the  queflion  where  it  was,  if  the  interpretation  of 


tained  by  the  commandment  of  the  King,  yet  it  may  be  he  was  not  de- 
tained fey  the  commandment  of  the  Kin^;  Cor  their  "fignification  of  the 
fame  by  warrant  may  be  untrue,  and  the  warrant  of  the  Lords  of  the 
Council  that  is  returned  in  hare  verba,  imporietb  that  the  Keeper  of  the 
Gatrhoufe  rather  took  upon  him  to  return,  that  i:  was  figiiilied  unto  him 
by'  the  warrant  of  the  I.  rrds  of  rhe  Council,  teat  Sir  J:kn  Corbel  was 
committed  and  detained  by  the  fpecial  commandment  of  the  King  ; Ik- 
caufe  if  the  Keeper  had  taken  upon  him  to  affirm  it  upon  his  return,  then 
needed  he  not  to  have  returned  the  warrant  of  the  Lords  of  the  Council : 
and  the  warrant  Itfelf  flieweth  that  lie  had  only  his  information  from  the 
Lords  of  the  Council.  For  their  warrant  is  to  let  the  Keeper  know,  that 
both  the  firft  commitment,  and  this  dirctflion  for  the  Continuing  of  him 
in  prifon,  were  and  are  by  his  Majefly’s  fpecial  commandment;  and  I do 
not  fee,  as  this  return  ismade,  that  an  accord  upon  the  cafe  can  lie  upon 
the  Keeper  of  the  Gaiehouft:,  if  Sir  John  Corbet  was  not  committed  nor 
detained  by  the  fpreial  commandment  of  the  King,  fo  long  as  the  warrant 
of  the  Lords  of  the  Council  be  returned  as  it  was  made,  bccaufe  lie  doth 
rerum  the  fame  as  the  Significavit  of  the  Lords  by  their  warrant.  Regifer 
65.  the  writ  of  Excommunicat*  Cap-end’  gneth,  Rex  victetm’  Linoltt  £. 
ff’iificavit  mb'  vtHirabilis  (ate--  Hniricut  Litusimcnft  Epefeopus  ptr  Literal 
‘uni  pjicr.iei  quad  R.  Juut  Ptnchici'  propter  fuam  ntr.nij jhm  contumac'  au- 
thor! fate  ipfius  Epifc'  ordin  txeem'  rf,  net  fe  vult  per  an  fur  cm  Ecelef.if icons 
jujtieiar’  (Ae.  tlbi pratipinsti  quad  predict'  R.  p.r  c rput  fuum fccunJunt 
atifjiHuA  Angiits  Juft'tc'  f£c.  And  yet  no  man  will  lav  that  there  is  an  in- 
formation of  the  King,  that  R.  is  excommunicated,  but  only  that  the 
lSiihop  of  Lincoln  had  fignHietl  unto  him  that  R.  was  excommunicated. 
And  in  Fitz.  Nett.  Br.  663.  ar.d  Rtgifler  65.  it  npp.’.  rs  that  the  form  of 
the  writ  r.f  Excommunication  ucHb.nind  is,  Rex  l let  com'  London  Suit  it'. 
Cum  Than?  Jay  etluiar’  London  qui  nuper  cd  denun! in;,  vrnerabif  patris  Ar - 
cbitp'  Eberum  proantioneiaii  fuh  reitinse  nr.traBus  in  thrhaU  mjlra  Eierutu 
habit'  ui  dietbat.  tatsquAot  eoeasm'  Bams  Ecclefue  contemn  nit'  p,r  estp' fttum 
ftrutidum  tonjiutud*  Anglia  per  te  juf  ic  pracepimus,  donee  (Ac,  edet  Jatstf 
tid'  Arthirpfttp.  ad  fatisfa:icr..h.:n  Dr,  tt  fan  A a reel  ir,  fafffc.enUm  expo- 
fuit  tetulimitm,  per  quod  eidern  Arehirp  f coput  cjpe.  Arehidtac.  London,  >nu- 
tua  vieiffttudin  obientu feripft  ul  ipfnn  abfiivat  ab  extort’  friths'  1nar.1r.7ta 
ficut  idem  Archiepifc.pu,  per  Lite,  as  ftas  'putasUs  nob’  Jijmfi 'cevit,  tibi 
pracipimus  quod  prad'  Them,  eum  tibi  eovjlart  it  ipftm  ab  extern’ 
pradtft'  far  preediff  OJfeir.1'  abfahi  a Prifon ' qua  dnitviur  fi  ea  tetnji- 
or.e  (A  non  alia  deli  neat’  in  eadem  fine  dilatitae  dehl.r-’i  ftc’.  And  yet  it 
X can- 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


( >23) 


1 6.  Proceedings  on  the  Habeas  Corpus,  3 Car.  I.  (124) 


cannot  be  faid,  that  although  the  King  recited  in  his  writ  that  the  Arch- 
bilhop  bad  ligniticd  tinto  him  that  he  had  written  unto  the  Official  of  the 
Arch-deacon,  that  the  King  laid,  that  the  Archbifitop  had  written  ; for  lie 
i!oth  not  affirm  Co  much  prccifcly,  but  only  referreth  himfclt  unto  the 
Certificate  of  the  Archbifhop. 

PiavUen  J22.  Binkley  and  River's  cafe,  it  is  pet,  that  if  a man  will  bring 
an  action  of  debt  upon  an  obligation,  and  declare  that  it  appears  by  the  ob- 
ligation rhat  the  defendant  ftnnd  bound  to  the  plaintiff  in  twenty  pounds, 
the  which  he  hath  not  paid,  this  declaration  is  not  good  ; infomuch  as  it 
is  not  i.llcdgcd  by  matter  in  facl,  that  he  was  bound  unto  him  in  twenty 
pound,  but  the  deed  is  alledged  by  recital  only,  21  Ed.  IV.  43. 

Pltwd/n  Com'  143.  Br tuning  and  Rcrjhn’s  cafe. 

The  Abbot  ot  fEaltbam  being  appointed  collector  of  a Difme  granted 
unto  the  King,  indifeharge  of  himfclf,  in  the  Exchequer,  plcadeth, 
inm  recorded  Ter.  Pa/c.  anr.r  1 5.  dimini  Regis  Edwardi  I . inter  alia  amtinetur 
quid  R.  II.  had  granted  unto  the  prcdccefl'ors  of  the  fkid  Abbot,  that  he  nor 
any  of  his  fuccefi'ors  ihould  be  any  collectors  of  any  Difmes  to  be  granted 
afterwards,  ami  it  was  adjudged  that  this  plea  was  ill. 

For  the  faying  fit  Was  contained  among  the  Records],  it  is  no  prccifc 
affirmation  that'thc  King  had  granted  to  his  prcdcceft'ors,  that  they  Ihould 
be  difeharged  of  the  collecting  any  Difmes,  but  it  is  only  an  allegation  by 
wa  v of  recital,  and  not  by  precife  affirmation,  the  plea  may  not  be  good. 

2 ii1  3 Afar.  Dyer  up.  id  118.  the  plaintiff’s  reply  in  bar  of  all  plcad- 
eth,  that  John  Abbot  of  IE.  was  feized  of  his  lands  in  1 ight  of  his  Church, 
and  to  feized  l>v  the  aflcnt  of  the  tenant  by  indenture,  14  Hen.  IV.  tejlad 
quid  pradieV  Ablat'  id  convent'  demiferunt  id  tradiiLrunt  unto  the  plaintiff ; 
and  ruled,  that  this  form  of  pleading  wat  ill,  infomuch  as  it  was  not  al- 
) edged  by  precife  affirmation,  quod  demiferunt,  fed  indenture!  tjlatnr,  quod 
demiferunt ; which  is  not  fufficicnt,  infomuch  as  it  is  only  an  allega- 
tion by  way  of  recital,  that  the  indenture  doth  witnefs,  and  the  fame  in- 
denture may  witnefs  fo  much,  and  yet  not  be  a tlemiff. 

And  if  in  pleading  there  muff  be  direct  affirmation  of  the  matter  alled- 
ged,  then  ii  fortiori  in  a return,  which  mull  be  more  precife  than  in  plead  • 
itig  ; and  lo  by  all  the  cafes  1 have  formerly  touched,  it  nppearetb  that  this 
return  is  no  exprefs  affirmation  of  the  Keeper  of  the  Gatchoufc,  that  Sir 
'John  Cartel  is  detained  in  prifon  by  the  fpccial  commandment  of  the  King, 
but  only  an  affirmation  of  the  Lords  of  the  Council,  who  had  fignified  un- 
to him  that  his  detainment  in  prifon  was  by  fpecial  command  ot  the  King. 

The  return,  which  ought  to  be  certain,  and  punctual,  and  affirmative, 
and  not  by  the  way  of  ixt formation  out  of  another  man’s  mouth,  may  not 
be  good,  as  appeareth  by  the  fevcral  books  of  our  Law. 

2 3 Ed.  111.  Rex  vie'  181.  upon  a Hsmine  replegiando,  again  ft  the  Abbot  of 
C.  the  Sheriff  reiurneth  that  he  had  fent  to  the  Bailiff  of  the  Abbot,  that 
nnfwcred  him,  that  he  was  the  Villein  of  the  Abbot,  by  which  he  might 
not  make  deliverance,  and  a Sicut  alias  was  awarded,  for  his  return  was  in- 
lufficient;  infomuch  that  he  had  returned  the  anfwcr  of  the  Bailiff  of  the 
Abbot,  where  he  ought  to  have  returned  the  anfwcr  of  the  Abbot  himfclf 
out  of  his  own  mouth. 

Trin.  22  Ed.  II.  Rot.  46 .parent'  vilP  cd  Burg.  Evefque  de  Norwi.h , repl' 
68. Nut.  Br.  Cafe  34.  Fstz.  Nut.  Br  65.  id  3 a Ed.  III. Exeom'  jg.  the  cafe 
appeareth  to  be  fuch  in  a trcfpafs;  the  defendant  plcadeth,  the  plaintiff  is 
excommunicate,  and  fheweth  forth  the  letter  of  the  Bifhop  of  Lincoln, 
witnelfing  that  for  divers  contumacies,  idc.  and  becaufc  he  had  certified  no 
excommunie'  done  by  himfclf,  but  by  another,  the  letter  of  Excommuni- 
cation was  annulled,  for  the  Bifhop  ought  to  have  certified  his  own  ad, 
and  not  the  aft  of  another. 

Hi  liar  ii ’Ll  Hen.  VIII.  Rot.  37.  it  appeareth  by  thercturn  ofan  Habeas  Cor- 
pus, that  'film  Parker  was  committed  to  prifon  for  fecurity  of  the  peace, 
and  for  fufpicion  of  felony,  as  per  mandatum  domini  Regis  nunciettum  per 
Robntum  Peck,  de  Clifford! s- Inn-,  and  upon  his  return,  John  Parker  was 
bailed  : for  the  return  Cotnmijf.  fuit  per  fpeciale  mandatum  dimini  Regis,  nun- 
eieitum  per  Rdtrtum  Peck,  was  not  good,  infomuch  that  it  was  not  a direft 
return  that  he  was  committed  per  mandutum  domini  Regis. 

And  for  the  firll  point,  I conclude,  that  this  return  is  infufficient  in 
form,  infomuch,  that  it  doth  not  make  a precife  and  direct  return,  that  he 
was  committed  and  detained  by  the  fpecial  command  of  the  King,  but  on- 
ly as  it  was  fignified  by  the  warrant  of  the  Lords  of  the  Council,  which 
will  notfervethe  turn.  And  upon  the  book  of  9 Hen.  VI.  44.  the  return 
of  the  caufc  of  a man’s  Irnprifonment  ought  to  be  precife  and  direft  upon 
the  Habeas  Corpus,  infomuch  as  thereby  to  be  able  to  judge  of  the  caufe, 
whether  it  be  fufficicnt  or  not : for  there  may  not  any  doubt  be  taken  to 
the  return,  be  it  true  or  falfe,  but  the  Court  is  to  accept  the  fame  as  true ; 
and  if  it  be  falfe,  the  party  mull  take  his  remedy  by  aclton  upon  the  cafe. 

And  as  concerning  the  matter  of  the  return,  it  will  reft  upon  thefe  parts : 

Firll,  Whether  the  return,  that  he  is  detained  in  prifon  by  fpecial  com- 
mandment of  our  Lord  the  King,  be  good  or  not,  without  fliewing  the 
nature  of  the  command tuenc,  or  the  caufc  whereupon  the  commitment  is 
grounded  in  the  return  ? 

The  fecond  is,  Whether  the  time  of  the  firll  commitment  by  the  com- 
mandment of  the  King,  not  appearing  to  the  Court,  is  fufficicnt  to  de- 
tain him  in  prifon  ? 

Thirdly,  Whether  the  irnprifonment  of  the  fubjefts  without  caufc 
Ihewcd,  but  only  by  the  commandment  of  the  Kiug,  be  warrantable  by 
the  Laws  and  Statutcsof  this  Realm  t 

As  to  the  firll  part,  1 find  by  the  books  of  our  law,  that  commandments 
of  the  King  are  of  fevcral  natures,  by  fonte  of  which  the  irnprifonment  of 
a man’s  body  is  utterly  unlawful : and  by  others  of  them,  although  the 
irnprifonment  may  be  lawful,  yet  the  continuance  of  him  without  bail  or 
msir.prife,  will  be  utterly  unlawful. 

There  is  a verbal  command  of  the  King,  which  is  by  word  of  mouth 
of  the  King’s  only ; and  fuch  commandment  by  the  King,  by  the  books 
of  our  law,  will  not  be  fufficicnt  either  to  imprifon  a man^  or  "to  continue 
him  in  prifon,  16.  6.  Moujlrans  de faicl ft,  upon  an  action  of  trcfpafs  brought 
for  cutting  of  trees,  the  defendant  plcadeth  that  the  place  where  he  cut 
than  is  parcel  erf  the  Manor  of  D.  whereof  the  King  is  feized  in  fee,  and 
the  King  commanded  him  to  cut  the  trees ; and  the  opinion  of  the  Court 
there  i',  that  the  plea  in  bar  was  ill,  becaufc  he  did  not  flicw  any  fpecial 


commandment  of  the  King  3 and  there  it  is  agreed  by  the  whole  Court, 
that  if  the  King  cnmm.mdcih  one  to  arreft  another,  and  the  party  com* 
manded  did  arrtft  the  other,  an  action  e.f  trcfpafsor  falfe  imprifonmem  i, 
maintainable  againftthc  party  that2rrellcd  him-  although  it  were  done  in 
the  prefence  of  the  King.  79  H.  VI.  17.  where  one  juftifieth  the  feizure 
of  the  goods  of  a per  fun  that  is  outlawed  by  the  commandment  of  the 
King,  fuch  3 party  being  no  Officer,  may  not  in  an  aifliou  brought  againft 
him  have  any  aid  of  the  King;  for  fuch  a commandment  given  to  otic 
that  is  not  an  Officer,  will  not  3nv  ways  avail  him,  that  is  to  juftify  him. 
felf  by  the  return  of  that  commandment. 

37  Hen.  VI.  jo.  If  the  King  give  me  a thing,  and  I take  the  fame  by 
his  commandment  by  word  of  mouth,  it  is  not  juftified  by  law  j nothing 
may  pafs  without  matter  of  Record. 

10  Hen.  VII.  7.  id  17.  18.  it  is  agreed,  that  Jullices  may  command  one 
to  arreil  another  that  is  in  their  view  or  pit-fence,  but  not  one  that  is  out 
of  their  view  or  prefence.  ( t Crokt.  Holliday  /■'.  Oxeubridge.) 

And  KtbU  10  Hen.  VII.  13.  faid,  that  where  one  is  anefted  by  a parol 
command  in  their  view  or  prefence,  it  is  fitting  that  a record  may  be  made 
of  it,  infomuch,  that  without  fuch  a record  there  can  hardly  be  a jollifi- 
cation in  another  Term. 

Secondly,  There  is  a commandment  of  the  King  by  bis  Com  million, 
which,  according  to  Calvin' scafe  in  Coke's  levemh  Report,  it  is  called  by 
him,  breve  mandatum  non  rcmediabilt ; and  by  virtue  of  fuch  a command- 
ment, the  King  may  neither  feizr  the  goods  of  his  fubjeft,  nor  imprifon 
his  body,  as  it  is  refulvcd  in  42  Aff.  pi.  5.  where  it  is  agreed  by  all  the  Juf- 
tices,  that  aCommiffion  to  take  a man’s  goods,  or  imprifon  his  body  with- 
out indictment  or  fuit  of  the  party,  or  other  due  proeefs,  is  againft  the  law. 

Thirdly,  There  is  a commandment  of  the  King,  which  is  grounded 
upon  a fuggeftion  made  to  the  King  or  to  his  Council ; and  if  a man  be 
committed  to  prifon  by  futh  a fuggeftion,  by  commandment  of  the  King, 
it  is  unlawful,  and  not  warranted  by  the  Law  of  the  Realm. 

The  25  of  Ediu.  III.  cap.  4.  de  provifianilus,  where  it  is  contained  in  the 
great  Charter  of  the  Framhifei  of  England,  that  none  lhall  be  imprifoned 
or  arreflcd  of  his  Freehold  or  of  his  Franchifes,  nor  of  his  free  Culloms, 
but  by  the  law  of  the  land. 

It  is  awarded,  confcntcd  and  cllablilhcd,  that  from  henceforth  none 
fliall  betaken  by  petition  or  fuggeftion  made  to  our  Sovereign  I>ord  the 
King,  or  to  his  Council,  until  it  be  by  indictment  or  prefentment  of  his 
good  and  lawful  neighbours,  where  fuch  deeds  are  done  in  due  manner, 
or  by  proeefs  made  by  writ  original  ar  the  common  law ; nor  that  none 
fliall  be  arrefted  of  his  Fran  chiles,  nor  of  his  Freehold,  unlcfs  he  be  duly 
brought  in,  and  anfwcr,  and  forejudged  of  the  fame  by  way  of  law  : anil 
if  any  thing  be  done  againft  the  fame,  it  lhall  be  red  relied  and  holden  for 
nought. 

37  Ed.  III.  cap.  10.  although  it  be  contained  in  the  great  Charter,  that 
no  man  be  taken  or  iinprifoncd  or  put  out  of  his  freehold,  without  due 
proeefs  of  the  law ; neverthelefs,  divers  perfons  make  falfe  fuggellions  to  the 
King  himfclf,  as  well  lor  malice  as  otherwife,  whereby  the  King  is  often 
grieved,  and  divers  of  the  Realm  put  in  great  damages,  contrary  to  the 
form  of  the  fame  Statute. 

Wherefore  it  is  ordained,  that  all  they  that  make  fuch  fuggellions,  be 
fent  with  their  fuggellions  to  the  Chancellor  or  Treafurer,  and  they  and 
every  of  them  find  lurctics  to  purfuc  thtir  fuggellions,  and  endure  the  fame 
pain  as  the  other  ftiould  have  had  in  cafe  that  his  fuggeftion  be  found 
untrue ; and  thatthen  proeefs  of  the  law  be  made  againft  them,  without  be- 
ing taken  or  imprifoned,  againft  the  form  of  the  lame  Charter,  and  other 
Statutes. 

So  that  it  appears  by  thefe  feveral  Statutes,  that  fuch  commandments  of 
the  King  as  are  grounded  upon  fuggeftion,  either  made  to  himfclf  or  to 
his  Council,  for  the  irnprifonment  ot  a man,  arc  againft  the  law. 

Fourthly,  I find  that  there  is  a commandment  of  the  King  which  is 
made  under  his  hand,  with  his  fignet ; for  in  the  fourth  and  the  fifth  of 
Philip  and  Mary,  Dyer  lb?.,  where  the  Statute  of  1 Rie.  II.  cap.  1 1 . tdlrain- 
cth  the  Warden  of  the  Fleet  for  letting  any  man  at  large  that  is  in  upon 
judgment  at  the  fuit  of  any  man,  except  it  be  by  W rit  or  other  command- 
ment of  the  King;  it  was  doubted,  whether  the  Queen  by  letter  uuder 
her  hand  and  ptivy-Ggnet  doth  give  commandment  to  the  Warden  of  the 
Fleet  to  fuffer  a man  that  is  therein  execution  to  go  about  his  bufinefs,qr 
the  affairs  of  the  Queen  ; whether  this  be  a warrantable  Command  or  not 
within  the  Statute  : and  the  Law  hath  always  been  conceived  upon  that 
book,  that  fuch  a commandment  is  not  warrantable  by  Law.  And  if  fuch 
a command  will  not  ferve  the  turn,  to  give  unto  a man  his  liberty,  which 
the  law  lavoureth,  and  had  the  countenance  of  an  Aft  of  Parliament  for 
the  doing  of  it ; then  I conceive  it  ftiould  be  a more  ftrong  cafe,  the  King 
Ihould  not  have  power  by  his  commandment  to  imprifon  a man  without 
dueproccfaof  the  Law,  and  rellrain  him  of  his  liberty,  when  there  had  been 
fo  many  Acts  ofl’arliameiit  made  for  the  libctty  of  the  fiiUefti. 

Fifthly,  I do  find  that  there  is  the  commandment  of  the  King,  which 
is  by  his  Writ  under  the  Great-Seal,  or  the  Seal  of  the  Court  out  of  which 
it  iffueth,  Regijl.f.  60,  id  70.  In  the  Writ  de  etmthne  admitieuda,  l find 
the  words,  mandatum  Regh  expounded  to  be  breve  Regis,  for  the  Writ  go* 
cth  : Rex  vid  fahvem.  Cum  nuper  ad  lequifitimein  S.  tie  Ifle  cannifi  Luicclut 
verier  abilis  Patris  H.  Lincoln.  Epfapi  ipjb  in  re  mot  it  agente  Eicurii  general, 
per  L'.teras  fiat  Patentei  nobis  figmficantcs  Nicho.  B.  did.  Lincoln.  Disc,  prof 
ter  manfejlam  contumaciam  Authorstate  ipfus  Epijcopi  Ord/nar.  excommunicate] 
tfft  nee  ji  velle,  idc.  veins  praetperimus  quod  prxfat.  c de.  fath  fact  urn  ex  parte  ip- 1 
Jtus  N.  qui  virtute  mandat  i ntflri  prudid.  per  vos  Capt.  id  !n  Prifon.  nojirn  de  I 
Newgate  detent,  exjlit , idc.  nos  nolentes  quod praf.-.t . Nr.  per  breve uttjl rum prS-  ‘ 
diii.  via  pracludatur,  (de.  profequi  pojftt  in  forma  Juris  maxim,  (de.  integer 
debeat,  vsbis  pregeipimus  quad  fire  id  c.  quod  fit  idc.  jiutre  preedict.  N.  a Prif**  I 
precdul.  delibtrari  non  debent.  Rex jujtitiar’  fiii  ,ir  Bailee  fatal.  Cum  nos  nf  f 
per  ad fignificationem  S.  de  IJle  idc.  ufqut  tbi  . x.  -nmnnicat.  exttUjp,  rue  fe  W® 
idc.  rjjit  fatisfailum  ex  parte  ipjius  N.  virtute  mand.ui  nojlri  pr£‘-\ 
cap.  id  in  Prtfona  nojlra  ae  Newgate  tunc  ititnli,  idc.  H nolentes  to  prf\ 
t/xtu  pr.efato  N.  per  breve  nj/rtim  prad.  via  fraclkdai.  quo  minus  appeli*1-] 
Juee  negotium  idc.  prectjjirat.  id  appellasit.  fatal . Idc.  per  breve  ta/ht* 1 
prtsuperimus  prafat.  vu.  quid  fciie  faurent,  idc.  t obis  ftgnijk.  id  >'*‘1 
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1 135  j 1657.  brought  by  Sir  Tho.  Darnel,  &<.  (126) 

,-i,  If  c}r  -vmfpeQ.  in  placitis  per  trey*  feedicl.  coram  vtbis  pendentibus  oflRlvdJor  for  fufpicion  of  felon;-,  anil  <m?  jeclam  ipftus  Beds  fr;  quilt, f Jam 
erscethre  vnleueit  feeun-lum  legem  if  eonj'uetuainem  Regni  noflri,  ftioniis  tf  ti anjgrtjfionibut  acprr  mandatum  dimin';  2 1 Hu:  VII.  up- 

‘ Sl„f.  -,2-  5 £•  III.  c.  8.  1 E.  1U.  n.  faith,  that  every  Capias  in  a on  the  return  of  an  Habeas  Car  pm  fern  for  the  body  of  HuJ,  Pain,  it  ap- 
-cH'onal  -iffion  is  a cotiimandment  of  the  King,  for  it  is  PretciptmuS  tili  peared  that  he  was  committed  to  prifon,  per  mandatum  domination  Private 
capias,  ife.  and  yet  the  defendant,  as  there  it  is  laid,  is  replcvifable  ConciJii  domini  Regis  pro  ftefpicioue felonies ■ 
iTthe  Common  Law.  7 R.  2<s.  a.  Calvin's  cafe,  faith,  that  there  arc  two  Prims  Htstrici  Ottuvi,  Rot.  9.  upon  the  return  of  an  Habeas  Corpu , font 
kind  o<  Writs,  viz.  brevia  mandatoria  If  rtmtdiali/t , if  brevia  mandattria  for  the  body  ofotxeThsmasHarrijpe  and  others,  it  appears  that  they  were 
pg  mo  rrmtdialia.  Brevia  mandat  01 ia  if  remtdialia , are  Writs  of  right,  committed  to  the  Earl  of  Sbrewjtittry,  being  Marshal  of  the  Houfhold,  per 
formed  on,  ifc.  debts,  trcfpaffcs,  and  lhr.it  ly  all  W rits  real  and  perfonal,  mandatum  demini  Regis,  if  pre  J~t j puisne  felonies,  if  pro  homicidio  faOa  japes' 
hereby  the  party  wronged  is  to  recover  fomewhat,  and  to  be  remedied  Mart, 
for  that  wrong  which  is  done  unto  him.  3 erf  4 Philip,  if  Maria,  upon  a return  of  an  Habeas  Corpus,  fent  for  the 

Sixthly,  1 do  find  by  our  books  of  Law,  and  by  the  Re  gift  er,  that  this  body  of  one  Piter  Mae.,  it  appeareth  that  he  was  committed  pro  fufpicione 
fpecial  mandatum  domini  Rtgis , rs  expounded  to  be  this  W rit,  and  that  the  ftUnue,  ac  per  mandatum  demini  Rtgis  if  Rgirue. 

Ictt  uketh  no  notice  of  any  other  Jpecia.'e  mandatum,  rhan  by  this  Writ.  4 drf  5 Philippi  If  Marine,  upon  the  return  of  an  Habeas  Corpus  fent  for 
The  which  being  fo,  when  the  return  is  made,  that  be  is  imprifoned  and  the  body  of  one  Thomas  Newport,  it  appeared  that  he  was  commuted  to  the 
detained  in  prifon  by  the  fpecial  commandment  of  the  King,  how  can  the  T ower,  pro  fufpicione  eontrafaS’  monetee  per  privatum  Concilium  domirsi  Regis 
Court  adjudge  upon  this  return,  that  Sir  John  Corbel  ought  to  be  kept  in  if  Regime. 

prifon,  and  not  to  be  bailed  ; when  the  nature  of  the  fpecial  command-  33  Elizabeth  r,  upon  the  return  of  an  Habeas  Corpus  for  the  body  of  one 
mentis  uot  fet  forth  in  the  return,  whereby  it  may  appear  unto  the  Court  Laurence  Brown,  it  appeareth  that  he  was  committed,  per  mandatum  Privati 
that  he  is  not  bailable?  In  Brat!  on,  c.  12.  1 12.  you  mall  fee  a Writ  recit-  ConciJii  domino:  Regina  pro  divesjis  caufa  ip  Jam  Reginarn  tangent'  ac  etiem  pro 
iug,  Preecipirnus  tibi  quod  non  impldcites  nee  implacitari  permittas  talent  At  li~  fufpicione  proditionis. 

biro  tenemento  fuo  tali  villa,  ftnt  fptciali  pracepto  najlro  vel  Cap  it  alls  Jujlkiar  So  as  by  all  chefe  precedents  it  appeareth  where  the  return  is  cither, 
mJlri.  per  mandatum  demini  Regis,  or  pn  mandatum  elomiaorwrs  Privati  ConciJii  dt- 

^And  the  rcafon  of  it  there  is  given,  quia  nemo  de  libtro  tenemtnto fine  brtvi  mini  Regis,  there  is  alfo  a caufe  over  and  beftdes  the  mandatum  returned. 
Svtlibello  conventional i nifs gratis  voluerit  refpandcbit.  So  as  the  exception  of  As  to  that  which  may  be  objected,  that  per  mandatum  domini  Regis , or  Pri- 
Ipecial  commandment  by  the  very  book,  appeareth  to  be  breve  Jive  libelliti  vati  Conei/ii  domini  Regis , is  a good  return  cf  his  imprifonment,  1 aul’wer, 
conventional! s.  Rtjpijb.  271.  the  W rit  of  Manucaption  gucth  in  this  manner : Firfl,  That  there  is  a caufe  : for  it  is  not  to  be  prefumed  that  the  King 

Rex  vie.  Salut.  Cum  r.upcr  ajjignaverimus  ddcP.cs  if  pdelts  nojlros  A.  B.  if  or  Council  would  commit  one  to  prifon  without  fomc  offence  ; and  therc- 
C D-  esdinquifttiones  de  fqr/JalJetnis.  if  tranfgrtffionibus  contra  formam  Jlatuti  fore  this  mandatum  being  occafion’d  by  the  offence  or  fault,  the  offence  or 
dudum  opted  Iflnton ■ tdsti  in  com.  tuo  fad  end.  if  ad  ilios  quosindecttlp  .biles  in-  fault  muff  be  the  Caufe,  and  not  the  command  of  the  King  or  Council, 
verb mt.capiend.  if  inPrifona  ntjlrafalvo  cttjlad. ftciend.  donecaliud indeprut-  which  is  occafion’d  by  the  caufe. 

dpijfemus  quod  C.  D.  if  E.  pro  hujufmoai  forjlallamtr.lis  if  trtmfgrejjionibus  Secondly,  It  appears  that  the  jurifdiclion  of  the  Privy-Council  is  a limit- 
nnde  coram  pro  fat.  A.  B.  if  C . D.  indict,  fuerint,  capt.  if  inprifona  deL.  de-  cd  jurifdidtion,  for  they  have  no  power  m all  ctufes,  their  power  being  re- 
sstit.  exi/1.  ti  qua  ilelibcrari  non  poffunt,  fine  mandat  0 nojbo  j’peciali,  nos  volen-  ft  rained  in  certain  caufes  by  fcvcral  Acts  of  Parliament,  as  it  appeareth  by 
Us  eifdem  C.  D.  if  E.  graham  in  hoc  parte  facert  fpeciaiem , tibi  pracipimut  the  Statute  of  20  £.  11 1 . c.  1 1 . 25  E.  III.  r . 1 . St.it.  4.  ( vide  4 Itsjht.  p.  53.  J 
qaodfi  pradict.  C.  D.  if  E.  eccaftone  predict,  if  non  alia  in  Prifina  pratdibl.  the  private  petition  in  Parliament  permitted  in  the  1 R.  II.  where  thcCpm- 
dttineantur,  if  pro  tranfrejjitnibus  Hits fecundum  legem  if  confuetudinem  Regni  mons  petition  that  the  Privy-Council  might  not  make  any  ordinance  again  (t 
nojlri  Anglite  replegiabilrs  exifiunttfe.  tuncimpos'  C.  D.  if  E.  a Prifonapra-  the  Common  Law,  Cuftams  or  Statutes  of  the  Realm ; the  4 Hat.  I V.  cap. 
did.  ft  eaoceafme. , if  non  alia  detincantur  in  ettdem,  interim  delibtr art  facias  3.  13  Hen.  IV.  7.  31  Hen.  VI.  And  their  jurifdiSion  being  a limited 
per  manneapt.  fupradiP.  if  habeas  ibi  tunc  coraot  preefat.  JuJliciar.  nomina  jurildiction,  the  caufe  and  giounds  of  their  commitment  ought  to  appear, 
tnanucapt.  illorum  if  hoc  breve.  whereby  it  may  appear  if  the  Lords  of  the  Council  did  commit  him  for  Inch 

And  theexpofition  of  this  fptcialt  mandatum  domini  Regis,  mentioned  in  acaufcas  was  within  their  jurifili&ion : for  if  they  did  command  me  to  be 
the  Writ,  is  expounded  to  be  breve  domini  Regis,  and  thereupon  is  this  committed  to  prifon  for  a caufe  whereof  they  had  not  jurifdi£tion,  the 
Writ  diredled  unto  the  Sheriff  for  the  delivciy  of  them.  Court  ought  to  difeharge  me  of  this  imprifonment.  And  howfoever  the 

And  fo  much  for  the  fiift  branch  of  the  firlt  part : I conclude,  that  the  King  is  Vicarius  Dei  in  terra , yet  Brail  on,  cap.  8 .fol.  107 . faith,  quod  nihil 
fpecial  command  of  the  King,  without  {hewing  the  nature  of  the  command-  aiiua  potejl  Rex  in  terris  turn  Jit  Minijier  Dei  if  yicarius,  quam  Jolum  quod 
meat  of  the  King,  is  too  general,  and  therefore  inlufficicnt;  for  he  ought  de  jure  potejl,  ncc  objlat,  quod  diciturquod  principi  placet,  legit  babet  vigorem, 
to  have  returned  the  nature  of  the  commandment  of  the  King,  whereby  the  quia  fquitur  in  fine  legit  cum  lege  Regia  qua  de  ejus  fptperii  lata  ejl  id  tjl , 
Court  might  have  adjudged  upon  it,  whether  it  were  fuch  a command-  non  quicquid  devoluntate  Regis  lemere  praft tmptumejl, Jed  aninto  erndendi  Jura, 
ment  that  the  imprifonment  of  Sir  John  Corbet  be  lawful  or  not ; and  whe-  fed  quod  confslio  Magijlratuum  fttorum  Rege  author,  preejlant . if  habita  fuptr 
thcr  it  were  fuch  a commandment  of  the  King,  that  although  the  impri-  hoc  deliberationt  if  trail,  reel.  fucr.  dejinit.  Petejlat.  itaquefua  juris  ejl, 
fontr.ent  were  lawful  at  the  firft,  yet  he  might  be  bailed  by  law.  if  non  injuria.  The  which  being  fo,  then  alfo  it  ought  to  appear  upon 

And  as  for  the  general  return  "of  fpeciale  mandatum  domini  Regis,  with-  what  caufe  the  King  committeth  one  to  prifon;  whereby  the  Judges  which 
out  {hewing  the  caulc of  the  impTifunmcnt  either  fpecial  or  general,  I hold,  arc  indifferent  between  the  King  and  his  Subjects,  may  judge  whether  his 
that  for  that  caufe  alfo  the  return  is  inlufficicnt,  commitment  be  againft  the  Laws  and  Statutes  of  this  Realm,  or  not. 

Firft,  in  regard  of  the  Habeas  Corpus,  which  is  the  commandment  of  Thirdly , It  is  to  beobferved,  that  the  King's  command  by  his  writ  of 
the  King  only,  made  the  15th  of  November.  Habeas  Corpus,  is  fince  the  commandment  of  the  King  for  his  cornmit- 

Acconlingto  the  3V/*  of  the  Writ,  commanding  the  Keeper  of  the  Gate-  ment;  and  this  being  the  latter  commandment,  ought  to  be  obeyed  : where- 
houfc  to  have  the  bod)-  of  Sir  John  Corbet , una  cum  caufa  detentionis,  if  ad  fore  that  commanding  a return  of  the  body  cum  cauja  dttentionis , there  mull 
fubji.iendum  if  recipiendum  ea  qua  curia  nq/lra  de  to  ad  tunc  ibid,  ordinar.  be  a return  of  fomc  other  caufe  than  per  mandatum  domini  Regis,  the  fame 
centingat’ ; fo  as  the  commanJmcnt  of  the  Writ  being  to  (hew  the  caufe  commandment  being  before  the  return  of  the  Writ, 
of  his  detaining  in  prifon,  the  Keeper  of  the  Gatchoufe  doth  not  give  a Pafch.  9.  E.  III.  pi.  20.  fol.  56.  upon  a Writof  Crffirvit  brought  in  the 
full  anfwcr  unto  the  Writ,  unlel’s  the  caufe  of  the  detainment  in  prifon  be  County  of  Northumberland,  the  Defendants  plead.  That  by  realon  of  tho 
returned  ; and  the  Court  doth  not  know  how  to  give  their  judgment  upon  Country  being  deftroyed  by  wars  with  the  Scots,  King  Ed.  II.  gave  com- 
him,  cither  for  his  imprifonment,  or  for  his  difeharge,  according  to  the  ■ mand  that  no  Writ  of  Cejfavit  ftiould  be  brought  during  the  wars  with 
purport  of  the  Writ,  when  there  is  not  a caufe  returned.  And  forafmuch  Scotland,  and  that  the  King  had  fent  his  Writ  to  furccafc  tnc  plea,  and  he 
as  upon  an  Excommcr.gcment  certified,  it  hath  been  adjudged  oftentimes  that  averreth  that  the  wars  with  Scotland  did  continue. 

Certificates  were  infufficient,  where  the  caufe  of  the  commitment  hath  not  Hearle  that  giveth  the  rule  faith,  That  wc  have  command  by  the  King 
been  certified ; that  the  Court  might  adjudge  whether  the  Ecclefiaftical  that  now  is,  to  hold  this  pica,  wherefore  wc  will  not  furccafc  for  any  Writ 
Judges,  who  pronounced  the  excommunication,  had  power  over  the  origi-  of  the  King  that  is  dead.  And  fo  upon  all  thefe  reafons  and  precedents 
nal  caufe  according  to  the  Book  of  14  Hen.  IV.  14.  8.  Rep.  68.  Trollop's  formerly  alledged,  I conclude,  that  the-  return  that  Sir  John  Corbet  was 
cafe,  and  20  Edw.  III.  Excommcngement  9,  committed  and  detained  in  prifon,  per  fpeciale  mandatum  domini  Regis,  with- 

So  upon  an  Habeas  Corpus  in  this  Court,  where  a man  hath  been  com-  out  fliewing  the  nature  of  the  commandment,  by  which  the  Court  may 
mined  by  the  Chancellor  of  England,  by  the  Council  of  England,  Marches  judge  whether  the  commandment  be  of  fuch  a nature  as  he  ought  to  be 
of  TVales,  Warden  of  the  Stannaries,  High-Commiffion,  Admiralty,  'detained  in  prifon,  and  that  without  lhewing  the  caufe  upon  which  the 
Dutchy,  Court  of  Requeft,  Commiffion  of  Sewers  or  Bankrupts;  it  hath  commandment  of  the  King  is  grounded,  is  not  good.  As  to  the  fecond 
fcvcral  times  been  adjudged  that  the  return  was  infufficient,  where  the  par-  part,  which  is,  whether  the  time  of  the  commitment  by  the  return  of  the 
ticular  caufe  of  imprifonment  hath  not  been  {hewn,  to  the  intent  that  it  Writ,  not  appearing  unto  the  Court,  the  Court  ought  to  detain  him  in 
might  appear,  that  thofe  that  committed  him  had  jurifiliefion  over  the  prifon,  or  no?  I conceive  that  he  ought  not  to  be  continued  in  prifon, 
caufe,  otherwife  he  ought  to  be  difeharged  by  the  law:  and  I fparc  to  re-  admitting  that  the  firft  commitment  l»y  the  command  of  the  King  were 
cite  particular  caufcs  in  every  kind  of  thefe,  bccaufe  there  arc  fo  many  ptc-  lawful ; yet  when  he  hath  continued  in  prifon  by  fuch  rcafon  able  time,  as 
«dents  of  them  in  fevcral  ages  of  every  King  of  this  Realm : and  it  is  an  may  be  thought  fit  for  that  offence  for  which  he  is  committed,  he  ought 
infallible  maxim  of  the  law.  That  as  the  Court  of  the  King’s-Beneh,  and  to  be  brought  to  anfwcr,  and  not  to  continue  ftill  in  prifon  without  be- 
Judgcs,  ought  not  to  deny  an  Habeas  Corpus  unto  any  prifoner  that  ftjall  ing  brought  to  anfwcr. 

demand  the  fame,  by  whomsoever  he  be  committed ; fo  ought  the  caufe  of  Tor  it  appears  by  the  booksof  our  laws,  that  liberty  is  a thing  fo  favour- 
his  imprifonment  to  be  {hewn  upon  the  return,  1b  that  the  Co  >rt  may  ad-  cd  by  the  law,  that  the  law  will  not  fuffer  the  continuance  of  a man  in 
judge  of  the  caufe,  whether  the  caufe  of  the  imprifonment  be  lawful  or  not.  prifon  for  any  longer  time  than  of  neceffity  it  mull ; and  therefore  the  law 
And  becaufe  I will  not  trouble  the  Court  with  fo  many  precedents,  but  will  neither  fuffer  the  Party,  Sheriffs  or  Judges  to  continue  a man  in  pri- 
fuch  as  (hall  fuit  with  the  caufe  in  queflion,  I will  only  produce  and  vouch  Ion  by  their  power  and  their  plcafure,  but  <Ioth  fpeed  the  delivery  of  a 
fuch  precedents,  where  the  party  was  committed  either  by  the  command-  tuan  out  of  prifon,  with  as  rcafonablc  expedition  as  may  be. 
meut  of  the  King,  or  otherwife  by  thecommandmentof  the  Privy-Council,  And  upon  this  rcafon  it  is  refolved,  in  t frf  2 EL  Dyer  175.  f 8 Ed.  IV . 
'J'hich  Stamford,  fol.  72.  rrrineth  the  mouth  of  the  King ; fuch  Adts  as  are  1 3.  That  howfoever  the  law  allowcth  that  there  may  be  a term  between 
done  by  the  Privy-Council,  being  as  Acts  done  by  the  King  himfclf.  the  teftc  of  an  original  Writ  and  the  return  of  the  fame,  where  there  is  onl  y 
And  in  all  thefe  caufes  you  (hall  find  that  there  is  a caufe  returned  as  well  a funimons,  and  no  imprifonment  of  the  body;  yet  it  will  not  allow  that 
a fpetiaie  mandatum  d mini  Regis  ifc.  or  mandatum  Privati  Cencilii  domini  there  (ball  be  a term  between  the  teftc  of  a Writ  of  Capiat,  and  the  return  ot 
whereby  the  Court  may  adjudge  of  the  caufe,  and  bail  them  if  they  the  fame,  where  the  body  of  a man  is  to  be  imprifoned  : infomuch  that  it  will 
foal  I fee  exufe.  ' givenoway,  that  the  party  fha  11  have  any  power  to  continue  the  body  of  a 

In  the  8th  of  Hen.  VII.  upon  return  of  an  Habeas  Corpus  awarded  for  the  man  impr  foned  any  longer  tunc  than  needs  mall.  39  L - III.  7.  to  //.VII, 
of  one  Roger  Sherry,  it  appeareth  that  he  w-as  committed  bv  the  Mayor  1t.6ff.lV.69.  1 1 E.  IV.  9. 48  £-  HI.  t.  17ff.l1!.  1 if  2 Hen.  VII. 

Keilaway  s 
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( rg!  ) 1 6.  Proceedings  on  the  Habeas  Corpus,  3 Car.  I.  ( 132  ) 

Then  they  fay,  that  Matthew  Paris  fets  it  down  lb  in  his  H ft>ry : My  mons,  and  the  An  Avers  to  them  of  fcveral  Kings  in  Parliament.  The  firft 
Lord  wedo  not  govern  ouxfelves  by  Chronicle,  but  to  anfwer  that  of  is,  Rzt.pl.  6 Ed.  111.  nnrr.er « prime  iff  nurr.tr i vittfm* : Befidcs  thefe  two, 
Matthew  Paris,  be  reports  a Thing  done  in  King  'Jihri's  Time,  hut  it  there  is  one  o her  ot  2S  £rf.  III.  ns«.  18. 

was  then  but  thought  on,  and  it  was  enacted  in  the  Time  «t  Henry  the  My  Lend,  of  iheie  three  Petitions  and  their  Anfwcrr,  the  two  firft  wens 
Third  ; and  there °be  many  Things  laid  to  be  done  in  Matthew  Paris  mentioned  by  the  Count'd  on  the  other  Side  ; and  that  in  28  Ed.  III.  28. 


was  then  but  thought  on,  and  it  was  cna&rd  in  the  Time  of  Henry  the  My  Lord,  of  ihefe  three  Petitions  and  their  Anfwcrs,  the  two  firft  were 
Third  - and  there  °be  many  Things  laid  to  be  done  in  Matthew  Pat  is  mentioned  by  the  Count'd  on  the  other  Side;  and  that  in  28  Ed.  HI.  28. 

which  were  PM,  ana  prep.  Thine?  nmi.KJ  by  him  which  were  dope.  I b*«  pro  luce.,  dl  of  tknp  c»cn  Ip  one  Pmpofc. 

This  Charter  was  but  in  Election  in  the  Time  of  King  Jeon,  and  then  1 h=  Commons  then  petitioned  the  King,  that  all  the  Satutes  made  in 
it  might  be,  rat  turn  in  carcrrem  mittimus  ; but  it  was  not  enacted  till  the  Expoiitmu  or  Magna  Ghana,  ami  of  the  Foreft,  may  be  kept  and  obler.ed  ; 
Time  of  Henry  the  Third,  and  then  that  was  omitted,  and  the  Charter  I he  King  makes  Anlwer,  that  it  fhall  be  done.  Ami  tn  one  of  the  An- 
granted  as  now  we  have  it.  fwera  it  is  faid,  1/  any  Man  be  grieved,  he  may  complain.  But  what  i* 

5 But  it  they  do  fee  no  more  than  I in  this  CUufe.  I know  not  why  we  all  this  to  the  Point  in  Queftion  ? Could  there  be  any  other  Anlwer  ta 

Qioulil  conteiid  about  ihelc  Words,  feeing  tbe  bill  Put  of  thin  Si.iiue  give  Life  to  thTc  Rcquclisl 


(aith,  aV.-*ni>  ims  rifntlur,  why  ihen  may  not  I fay  as 


*c  Life  to  thefe  Requclis? 

The  King  he  13  petitioned  that  fomc  a 


Difference  in  the  Words,  and  therefor  , my  they  comp  . in,  they  lhall  be  relieved, 


injured  ; he  anl’wcrs.  That  if 


Lord,  I (hall  not  infill  any  longer  upon  the  literal  txpolition  of  tne 
Words  of  Magna  Ghana,  but  I will  refort  to  the  reft  of  it,  which  is  ex- 
pn  ft  in  the  fuhfcquent  Suture  and  in  common  Practice. 

The  Counfcl  on  the  other  Side  fard,  that  the  Statute  of  28  h.  111.  e.  3. 
exprclfeth  and  giveth  Life  to  tins  Charter;  I Hull  deli  re  to  have  that  Sta- 
tute read.  ...  . 

Keeling,  Clerk.  Item , Whereas  it  is  contained  m the  great  Charter,  Lre 
Vide  all  thefe  Statutes  in  Littleton's  Argument  in  Parliament pyleo. 


And  now.  my  Lord,  wcarc  where  we  were,  tn  find  out  the  true  Mean- 
ing of  Magna  Ghana,  for  there  is  the  Foundation  of  our  Cafe  ; all  this 
that  hath  been  laid  cunccrueut  other  things,  and  is  nothing  to  the  thing  in 
Queftion. 

There  is  not  a Word  cither  of  the  Commitment  of  the  King,  or  Com- 
mandment of  the  Council,  in  all  the  Statutes  and  Records. 

And  now,  my  Lord,  I am  at  an  End  of  thole  Statutes,  and  come  to 
That  that  was  allcd^ed  and  mentioned  to  be  in  3 H.  VI.  46.  and  if  I 
coulu  have  found  it,  I would  have  brought  it,  but  1 could  not  find  it ; 


Attorney  Gen.  My  Lord,  the  read,  n I of  this  Sutute  will  give  Anfwer  to  could  have  found  it,  1 would  have  brought  it,  but  1 could  not  find  it; 
it  • for  ’it  is  apparent  by  the  Words  thereof,  none  lhall  be  taken  by  therefore  if  they  have  it,  I defne  that  they  will  fhew  it,  hut  I think  they 
Petition,  iAe.  and  that  the  Court  be  extended  to  the  firft  Arrcft,  but  they  have  it  not,  and  ih.reforc  I will  let  that  go. 


arc  to  be  underftood  that  none  lhall  be  condemned,  but  he  lhall  be  brought 
to  anfwer,  and  be  tried.  a , . 

And  if  it  be  expounded  otherwife,  it  will  be  contrary  to  that  Practice 
which  was  then  in  ule. 

Bur  it  is  utterly  forbidden  by  this  Statute,  that  any  Man  fhould  be  con- 
demned upon  Suggi-ftions  or  Petitions  made  to  the  Kmg  or  Council, 
without  due  Trial  hy  Law.  _ . , . , 

The  next  Statute  they  cited  was  25  E.  1IL  cap.  4.  My  Lord,  1 dcisre 
that  That  may  be  read.  . 

Keeling,  Clerk.  Item,  That  no  Man,  of  what  Eflaic  or  Condit.on  lo- 


ureforc  I will  let  that  go. 


• to  be’  underftood  that  none  lhall  be  condemned,  but  he  lhall  be  brought  My  Lord,  1 come  to  that  which  1 infilled  upon,  tbs  Queftion  as  it  was 
anfwer  and  be  tried.  at  firft,  not  whether  the  King  or  the  Lords  of  the  Council  can  commit  * 

And  if  it  be  expounded  otherwife,  it  will  be  contrary  to  that  Practice  Man,  «nd  (hew  no  Caufe  wherefore  they  do  Commit  him;  but  whether 
,-i  .u.  the  ordinary  Courts  of  Julticc  have  Power  to  bail  him  or  no;  for  that  I 


iidden  by  this  Statute,  that  any  Man  fhould  be  con-  will  inilit  upon  the  Statute  of  IVejlm.  primo,  which  I defirt 
100s  or  Petitions  nude  to  the  K-ng  or  Council,  ] may  be  read,  and  then  I will  apply.  Vide  IVejlm.  prime. 
L,iUV_  My  Lord,  this  Statute,  if  I tnifunderftanu  it  not,  is  a 


[ defire  your  Lordfhip 


• ut  due  Trialby  Law.  My  Lord,  this  Statute,  if  I inifunderftanu  it  not,  is  a full  Expreffion 

he  next  Statute  they  citsrd  was  25  E.  III.  cap.  4.  My  Lord,  I defire  I to  the  Purpofc  of  Mopto  Charta ; the  Scope  whereof  is  to  diredl  us  in 
That  may  be  read.  I vvbjE  Cafes  Men  iinpnfoned  were  to  he  bailed. 

r. /•'«.'  Clerk.  Item,  Thar  no  Man,  of  what  Eflatc  or  Condition  fo-  | It  was  elpecially  lor  Dire&ion  to  the  Sheriffs  and  others ; but  to  f.y 
be  be  fhall  be  put  out  of  Land  or  Tenement,  nor  taken,  nor  im-  j Courts  of  Jufticc  arc  excluded  from  thit  Statute,  1 conceive  it  cannot  be. 


prifoned,  nor  diftnherited,  nor  put  to  Death,  without  being  brought  to 
anlwer  by  due  Procefs  of  Law.  r ip  r 


It  recites,  That  whereas  heretofore  it  was  not  rclolvcd  in  what  Cafes 
Men  were  repkvifable,  and  in  what  Cafes  not,  but  only  in  thefe  four 


Aturnrt  Gen.  My  Lord,  this  Statute  is  intended  to  be  a final  Profecu-  Calcs-,  for  the  Death  of  a Man,  or  by  the  Commandment  of  the  King,  oc 
lion-  For  if  a M-n  fhall  be  imprifoned  wtthuut  due  Prn-cfs,  and  never  of  his  Juftices,  or  of  1 be  Foreft. 

he  brought  to  anlwer,  that  is  unjuft,  and  forbidden  by  this  Statute;  but  My  Lord,  I fay  that  this  Siatute  expreffeth  not  the  Law  was  made 
when  a Alan  is  taken  in  Caufes  that  are  unknown  to  us,  (who  walk  be-  by  this  Statute,  thit  in  thcfcCafcs  Men  were  not  repievifaole ; but  it  ex- 
low  Suits)  we  are  not  privy  to  the  Circumftances  which  may  caufe  the  prelfi-th  that  the  Law  was  clear  in  thefe  Cafes  ; in  thefe  four  Cafes  it  was 
Trial  to  lac  delayed  ; and  p’eradventure  it  is  not  time  to  bring  the  Matter  clearly  refolved  before. 

to  Trial  becaulc  it  is  not  yet  come  to  Maturity,  and  therefore  this  is  nut  1 pray  you,  my  Lord,  obferve  the  Time  of  the  making  of  this  Statute ; 
within  the  meaning  of  the  Statute.  _ „ w?1*0*’  ‘¥a&u>  9ba'!a  wa?  ,thc_TinHS  of  Henry  HI.  amMhis  of 


Another  Statute'that  they  mention  is  in  the  fame  Year,  and  it  is  Page  9.  IVepm'mJlcr  111  the  Time  of  Edw.  1.  fo  that  it  was  made  in  the  Time  of 
iknt>  ci.  I defire  it  may  be  read.  the  fame. 

Keeling  Clerk.  Item,  Bccaufc  the  People  of  the  P-caim,  cAc.  Vide  Little-  And,  my  Lord,  if  they  had  underftood  the  Statute  of  Magna  Cham  in 
fan's' Argument  pollen.  another Scrife,  would  they  not  have  exprefled  it  fo  in  this  Statute?  Was 

Attorney  Gen.  My  Lord,  it  is  very  clear  that  this  Statute  had  no  man-  i:  not  fitter  for  them  than  for  us,  they  being  nearer  the  firft  making  of 

ner  of  Thought  of  this  Caufe  in  Queftion  ; but  whereas  Sheriffs  did  pro-  Magna  Charta  than  wc  are  f But  certainly  the  Statute  of  Magna  Ghana 
r.  . 1 I rlir.mfi.luM  fnr  ihr-ir  miv  i!r  (Iain,  to  W4S  exuounded  at  the  Tinu.-.  as  I have  (hewed  hefore  1 if  ant.  without  -all 


cure  Commtffmns  t- • be  awarded  tothetnfejves  for  their  private  Gain,  to  was  expounded  at  the  Time,  as  1 have  fhewed  before  j if  not,  without  alL 
the  Prejudice  of  the  Subject,  the  Statute  condemned!  thofe  Coimnifkqiis,  doubt  2t  the  Time  of  making  of  IVejlm.  primo. 

but  it  niaketh  nothing  to  this  Queftion  which  we  have  now  in  Hand.  The  The  Parliament  would  not  have  been  fo  careful  to  provide  for  Things 
next  Statute  which  they  cited,  was  37  EJ.  111.  tap.  18.  I he  fetch  it  may  of  leffer  Moment,  and  omit  this  of  fo  great  Canfequettcc,  if  th-rc  had 
ke  rejj-  been  any  Queftion  of  it.  In  all  Times  and  Ages,  Magna  Charta  bath 

Keelirn  Clerk  Item,  Though  it  be  contained  in  the  great  Charier,  (Ac.  been  confirmed,  but  they  (hew  not  any  one  Law  that  doili  except  jigainft 
Vide  as  a fore  laid.  ° this  pofitive  Law  of  JVeJimitJbr  the  firft,  or  any  Ads of  Parliament;  nay 


Vide  as  a fore  laid.  this  pofitive  Law  of  IVeJtminJbr  the  f.rft,  or  any  Acts  of  Parliament;  nay 

jitumey  Gen.  My  Lord,  this  Statute  feems  to  be  a Commentary  and  more,  in  any  printed  Books,  due  in  this  cafe  Men  fhould  r»e  replcvifable. 

Light  to  the  other  Statutes,  the  Scope  whereof  is  againtl  private  Suggcf-  My- Lord,  if  you  know  nothing  primed  or  unpinned,  if  any  will  dciire 
toms  made  to  the  King  or  bis  Council,  2nd  not  in  a legal  Way,  and  to  alter  a Courf.  that  always  hath  been  held,  you  will  feek' for  Prcce- 

therefore  it  condemns  them  ; ami  this  is  more  fully  exprefled  in  the  Sta-  dents,  for  the  conftant  Uis  and  Courl'e  i>  the  belt  Expofition  of  the  LaWj 

tine  of  38  EJ.  III.  cap.  9.  which  they  likewife  momioncJ  : By  which  it  1*  not  enough  f.-r  me  to  (ay.  This  it  is,  unleA  I niake  it  good. 

Statute  Direction  is  given  what  Security,  thofe  Perfons  which  make  fin  h Firft  then,  I fay,  they  on  the  other  Side  cannot  cite  one  Book,  Statute, 

Sugacftions  arc  to  give,  that  they  foould  profecute  their  Suggdlions,  and  or  other  Thing,  to  prove,  that  they  that  have  been  committed  per  fpecialt 

what  Punilhmcni  dv  y fhall  undergo,  if  their  Suegcilions  be  (ound  filfc.  mandutum  demini  Regis,  are  bail.ble. 

Keelin'-,  Clerk.  Iuin,  As  to  the  .".rticlc  made  at  tiic  laft  Parliament,  15c.  But,  my  Lord,  I find  fi.me  io  the  contrary,  that  they  are  not  bailable, 
Vide  as  before  Lid.  aml  1 w***  c“c  fomt  of  them,  and  read  of  others;  for  I would  not  in  a 

dnorn.y  Gen.  My  Lord,  this  and  the  left  Statute  feem  to  conduce  both  Calc  of  that  Expectation,  th3t  1;  fhould  be  thought  that  any  thing  fhould 

to  one  Pur  pole,  that  they  that  in  their  Accufalions  went  not  in  a legal  be  mifinterpreted. 

Way  to  bring  the  Patty  to  his  Anfvrer,  it  was  dire&etl  by  this  Statute,  that  In  the  33  H n.  VI.  folio  ti-ceftmo  tertio,  Robert  Ptrmngs  Cafe,  he  was 

they  fhoulrt  go  a legal  Way.  committed  pro  d.verft.  caufis  ipjum  derninuta  tiegem  tangent'  ; this  alters  not 

The  laft  Act  of  Parliament  in  Print,  the  Counfcl  on  the  other  Side  pro-  the  Cafe,  for  it  was  as  good  as  no  Caufe,  for  it  was  the  Warrant  domirl 

duced.  was  the  Statute  of  t R.  II.  cup.  12.  which  I dc  fire  may  be  read.  Regis,  and  there  is  no  Queftion  upon  this:  But,  my  Lord,  1 know 

Kerline , Clerk.  Ir.rn,  Wnercas  divers  People  at  the  Suit  of  Parties  this  is  not  the  Point  in  Queftion. 
were  committed  to  the  Fleet,  &c.  Vide  us  before.  The  next  T ning  1 lhall  fhsw  unto  vour  Lonlfhip,  is  Pafcb.  11  E< ' " 


were  committed  to  the  Fleet,  kc.  Vide  as  before.  The  next  T ning  1 lhall  fhsw  unto  vour  Lordfhip,  is  Pnjcb.  ax  Edu/jrdi 

Atc.rrits  Gen.  My  Lord,  it  .ippeareth  that  the  Scope  of  this  Statute  is  priori.  Ret.  ela.  fecund,  and  this,  my  Lord,  was  near  the  time  of  making 
againlt  tile  Wardens  of  the  Fleet,  for  fomc  M ((carriages  in  them ; but  there  of  the  Statute  of  IVejlm.  prim,  and  this  Precedent  is  ro  tnis  Purpofe  : 
is  one  thills'  in  this  Sraiuic  which  I lhall  defire  your  Lordlhip  to  obferve  ; The  Sheriff  of  Ltic  jleijhire  and  IFaru'ielrjhrt  (for  then  there  was  but 
and  that  is* for  thofe  Misdemeanors- he  fhall  forfeit  his  Office,  except  it  be  one  Sheriff  to  both  thofe  Shires)  did  receive  Commandment  by  Letters 

by  Writ  trom  the  King,  or  his  Commandment ; fo  that  it  was  no  new  Doc-  from  the  King,  That  whereas  the  Earl  of  IVurwick  had  commanded  diver* 

t;;ue  in  thole  Times,  mat  the  King  might  then  give  fucli  Commandment  Perfons  to  the  Cunodv  of  the  Lid  Sheriff,  the  King  fent  a Letter  to  the 

for  committing  The  Scope  «.l  this  SUiutc  bad  two  Hand- : Firft,  That  faul  Sheriff,  commanding,  that  to  thofe  who  were  committed  to  his  Cu!* 

the  Warden  flviuld  forfeit  his  Oftice;  and,  fccondly,  that  lie  fhould  re-  tody  by  the  Earl  of  IFarw.ek,  he  fhould  lhcw  no  Grace  to  them  ; that  is* 

compenfe  the  Parly.  they  fhould  not  be  bailed. 

In  the  fourth  and  fifth  of  Phil.  IA  Mar.  Dyer  162.  i:  was  refolved.  That  The  Sheriff,  nntwithlrandmg  this  Command,  lets  fomc  of  thofe  Pn* 
if  the  Warden  fhall  deliver  a Mali  out  of  Prilon  without  Command,  he  foners  to  bail  ; whereupon  he  was  complained  of  in  Parliament,  that  be 

forfeiteth  ho  Offi  c,  and  Damage  unto  the  Party ; but  if  he  have  the  had  done  againft  the  King’s  Commandment,  and  he  was  condemned 

..  " , r .t,..  n.Tit  1,;.  . e^\. 


Command  of  the  King,  that  fhall  cxculc  the  Forfeiture  of  his  Office  : for  it. 

But  he  muft  bring  the  Party  hither,  and  here  thefe  Gentlemen  are  now,  Th 
for  th.-' Commandment  of  the  King  is  noEx.epcion  for  him  not  to  obferve.  and  th 


This  was  in  Parliament ; 1 wonder  this  Ihould  be  done  in  Parliament! 
and  that  ir  was  not  faid  there,  that  this  Commitment,  being  -lone  by  th* 


It  he  re.  ves  a Writ  from  tim  Court,  to  flic*  the  Couit  from  whence  King’s  Commandment,  was  not  goo .i  ; no,  he  was  condemned  in  Parltf- 
hc  receives  ins  Warrant,  it  insy  cxcule  the  Forfeiture  of  bis  Office,  but  mem,  for  it  was  one  that  did  break  the  Statute  of  IVejlm. prim. 


norwuhllan.iing  hc  is  fubjcct  to  the  Action  of  the  Party. 


My  Lord,  the  ufe  that  I make  of  this  Record  in  tnis  . It  recites,  th:* 


Burl  defire  your  Lordfhip  to  obferve  that  Part  of  the  Statute,  which  the  Lari  of  IVarwicJt  committed  divers,  it  might  be  ih3t  he  did  comffl* 

the  other  Party  would  nnt  m*ke  ule  of,  which  is,  that  the  King  may  com-  them  by  Direction  from  the  King;  but  the  Record  mei.tioneth  not  fi* 


maud  by  Writ  or  otherwife  ; thefe 
the  Counfcl  on  the  other  Side. 


all  the  printed  Statutes  cited  by  j much,  but  it  fhews,  that  the  King  by  Letters  commanded  the  Sheriff 
1 that  he  Ihould  fhew  thofe  Perfons  no  Grace,  and  yet  lie  did  ; he  was  ex** 


But  brcaufrl  would  not  milintcrpret  thefe  Statutes,  1 thought  ir  equal  J mined  upon  this,  and  by  Parliament  committed. 


to  drfitc  your  Lordlhip  that  they  might  be  read. 

Befides  the  printed  Statutes  they  mentioned  Petitions  by  the  Cora- 


The  next  Matter  1 will  offer  10  your  Lordlhip’s  Judgmen 
Expofition  of  the  Law  in  this  Cafe,  is  the  Book  wc  call  Th 
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jsfpecled,  It  is  the  foundation.of  all  our  Writs  at  the  Common  Law  ; I 

^ufth^Boolf there  is  one  Writ  faith  thus.  Roe,  tfc.  ^u»d  repiar' fac' 

. ■/:  fu(,it  per  fpttiali  numdatum domin':  Regis. 

*'  fultice  Dodetidge.  In  what  VV nt  is  that,  dt  hemine  replegiande  ? 

Altera.  Gen.  Yes,  in  the  Writ  de  hom  ine  repltgiando  3 and  there  is  an- 
il , Writ  directed  to  the  Conftable  of  Dover , in  the  very  fame  words  5 
wj,ich  it  appears  that  they  that  arc  imprifoned  by  the  King's  command, 

A.  f-Mit  replegioliltt. 

y\r,  FitcJbeibtrt,  a grave  Judge,  and  is  m authority  with  us,  perufing 

• EVC  Writs,  exprefled  it  in  theft  words  plainly  : “ There  arc  fame  cafes 
If  wherein  a man  cannot  have  this  Writ,  although  he  be  taken  and  de- 
li gained  n prifon  ; as  if  he  be  taken  by  the  death  of  a man,  or  if  hr  be 
*«  taken  by  the  commandment  of  the  King’s  Jufticcs  and  mention- not 
Chief  Juftice  : which  1 believe  is  to  be  intended  not  of  the  Chief  of  the 
Court  of  Judicature,  but  of  the  Chief  Juftice  of  England,  for  there  was 
fuch  a one  ‘n  r*'°fe  ^a)'s'  Thus,  my  Lord,  you  fee  the  opinion  of  Mr. 
'fjtzhirhrrt  in  this  cafe. 

The  next  thing,  that  1 will  lhew  your  Lordfliip  is  the  opinion  of  Mr. 
Stnmfsrd,  in  his  Pleas  of  the  Crown  ,/e/,  yz.  where  he  fetsdown  the  Sta- 
tute *d  fVjlminJltr  prime , and  then  he  ados,  that  by  this  it  appears,  that  in 
four  cafes  at  the  Common  Law  a man  is  not  rcplevi  fable;  in  thofc  that 
wtic  taken  for  the  death  of  a man,  or  by  the  commandment  of  the  Kintt, 
c;  of  his  Juftices,  or  of  the  Foreft  : and  there  he  faith,  that  the  command- 
n,rni  of  the  King  is  to  he  intended,  either  the  commandment  of  his  mouth 
or  of  hi-  Council,  which  is  incorporated  to  him,  and  Ipeak  with  the  mouth 
of  the  King-  _ _ , , 

Mv  Lord,  I (hall  deftre  no  better  Commentaries  upon  a Law,  than  theft 
reverend  grave  Judges,  who  have  put  Books  of  Law  in  print,  and  fuch 
Books  as  none,  1 believe,  will  fay  their  judgments  are  weak. 

The  next  thing,  1 fhall  offer  unto  your  Lordfliip  is  this,  tb.it  1 cannot 
(hew  with  fo  great  authority  as  l have  done  the  rdf,  becaufe  I have  not 
the  thing  itfeif  by  me  i but  I will  put  it  to  your  Lordlhip's  memory,  1 
prefunic  you  may  well  remember  it ; it  is  the  rcfolution  of  all  the  Judges, 
which  was  given  in  the  fouf-ahd-thirticth  of  Queen  Elizabeth,  it  fdl  out 
upon  an  unhappy  occafion,  which  wa3  thus:  the  Judges  they  complain 
that  Sheriffs  and  ether  Officers  could  not  execute  the  procefs  of  the  law  as 
ihov  ought,  for  that  the  parties  on  whom  fuch  procefs  (lull  be  executed 
were  fent  away  by  feme  of  the  Queen’s  Council,  that  they  could  not  be 
found:  the  Judges  hereupon  petitioned  the  Lord-Chancellor,  that  he 
unuld  be  a fuitor  to  her  Majefly  that  nothing  be  done  hereafter.  And 
(hereupon  the  Judges  were  ddired  to  fhew  in  what  cafes  men  that  were 
committed  were  not  bailable,  whether  upon  the  commitment  of  the  Queen 
or  any  other. 

The  Judges  make  anfwer,  that  if  a man  fhall  be  committed  by  the  Queen, 
l«y  her  command,  or  by  the  Privy-Council,  be  is  not  bailable : if  your 
Lonllhip  afk  me  what  authority  1 have  for  this,  l can  only  fay,  I have  it 
out  of  the  Book  of  the  Lord  Andtrfin , written  with  his  own  hand. 

My  Lord,  1 pray  you  give  me  leave  to  obfcrve  the  time  when  th’s  was 
done  ; it  was  in  a time,  and  we  may  truly  call  it  a good  time,  in  tile  time 
of  eaod  Queen  Elizabeth,  and  yet  we  fee  there  was  then  caufc  of  com- 
plaint : and  therefore  I would  not  have  men  think  that  wc  are  now  grown 
16  bad  (as  the  opinion  is  we  are),  for  we  fee  that  then  in  thofe  times  there 
was  caufc  of  complaint,  and  it  may  be  more  than  is  now. 

This,  my  Imrd,  was  the  rcfolution  of  all  the  Judges  and  Barons  of  the 
Exchequer,  and  not  by  fomc  Great  one. 

Now  1 will  apply  myfclf  to  that,  which  has  been  enforced  by  the  Coun- 
fcl  on  the  other  fide,  which  was  the  rcafon  that  the  fubjrcl  hath  intcrcft 
in  this  cafe. 

My  Lord,  I do  acknowledge  it,  but  I muft  fay  that  the  Sovereign  hath 
great  intcrcft  in  it  mo.  And  fure  I am,  that  the  firft  ftonc  of  Sovereignty 
was  no  (boner  laid,  but  this  power  was  given  to  the  Sovereign:  if  you 
all:  me  whether  it  be  unlimited  } my  Lord,  I fay  it  is  not  the  queftion  now 
in  hard  : but  the  Common  Law,  which  hath  long  flourifhed  under  the 
Government  of  our  Ku^ami  his  Progenitors  Kings  of  this  Realm,  hath 
ever  had  that  reverend  rcfpecl  i>f  their  Sovereign,  as  that  it  hath  concluded 
the  King  can  do  no  wrong  : and  as  it  is  in  the  Lord  Beitlef*  cafe  in  Plow- 
dm'i  Com.  246  b.  it  is  part  of  tile  King’s  prerogative  that  he  can  do  no 
wrong. 

In  the  fourth  of  Edw.  I V . fol.  25.  the  King  cannot  be  a DToifor;  and 
fo  't  isalfo  m the  Lori!  Bet  Hey' s cafe  in  32  Hen.  VIII.  Dyer , fol.  8. 

The  King  cannot  ufurp  upon  a Patron,  for  the  Common  Law  hath  that 
reverend  rcfpecl  to  him,  as  that  it  cannot  Cor.ceive  lie  will  do  any  injftry. 

Hut  the  r\  ing  commits  a fubjefl,  and  eaprefleth  no  caufc  of  the  commit- 
ment : What  then  ? Shall  it  be  thought  that  there  is  no  caufc  why  he  fhc  ild 
be  com  nr  tied  t 

Nay,  my  Lord,  the  cotirfc  of  all  times  hath  been,  to  fay  there  is  no 
ciine  exp--  ITL),  and  therefore  the  matter  i-  not  r pc,  and  thereupon  the 
Courts  c.l  Judicature  have  ever  refted  fatiiiied  therewith,  they  would  not 
fearch  into  it. 

My  Louis.  there  be  A .ana  Dei,  Id  Arcana  Imperii-,  and  they  that  fearcli 
loo  far  into  them,  and  make  themfelves  bullet  with  them  titan  their  places 
do  req  lire,  they  will  make  themfelves.  idc.  I will  fay  no  more;  but  I 
fhall  be  a tile  to  fnew  that  there  fhall  as  much  prejudice  come  to  the  Kmg- 

• dom,  if  God  dirt-3  not  the  heart  of  the  King,  which  is  in  the  hand  of 
God,  as  the  rivers  of  waters  : I fay,  there  may  as  much  hazard  come  to 
the  Commonwealth  in  many  other  things,  with  which  the  King  is  trufted, 
as  in  this  particular  there  can  accrue  to  the  fubjccl. 

If  a Trcafon  be  commuted,  as  it  was  not  long  ago,  not  far  removed 
from  our  memories  ; fincc  there  was  a Trcafon,  and  the  afltors  thereof 
-cd,  fame  to  the  Court  of  Rune,  fome  to  BruJJ/h , when  it  was  to  be  put  in 
execution  ; theTreafon  beinjr  difeovered,  one  is  apprehended  upon  fufpi- 
Ciunofit,  sod  L put  into  thr-  Tower,  and  there  he  licth,  and  thinketh  the 
kmc  very-  lijpg  t and  I cannot  blame  him. 

It  fnay  be  he  is  innocent,  and  thereupon  he  brings  a Habeas  Corpus,  and 
by  virtuir  of  tli at  writ  be  is  brought  hither  ; and  will  your  Lordfliip  think 
'*  flt  or  convenient  to  bail  him,  when  the  accufation  agamft  him  muft 
-ome  from  beyond  the  fca  ? I think  you  will  rather  fo  relpcft  the  procecd- 

”8*  of  the  State,  as  that  you  will  believe  thefe  things  are  done  with  a 
C*“'c>  than  inquire  further  of  them. 

»cr*d venture  fome  great  mifdemeanor  may  be  committed,  and  fomc  of 


the  parties  make  away,  fo  as  Proclamation  cannot  overtake  them,  and  fome 
are  taken,  is  it  fit  that  they  that  are  111  prifon  fliould  be  tried  before  the 
principal  be  taken  ? 

I will  give  you  an  inftance,  that  lately  was  put  into  my  mind  there  be 
fomeprifoners  in  the  Tower  at  this  prefent,  which  were  put  in  thither  when 
they  were  very  young  : if  they  Ann. Id  bring  an  Habeas  Corpus,  they  were 
imprifoned  forStatc-martcis,  will  your  Loidfliip deliver  them  ? No,  in  that 
1 be  Sum  doth  not  think  it  fit  to  fend  them  back  into  their  own  Countries, 
you  will  efteem  fo  rcvciundly  of  the  State  for  committing  children,  that 
you  will  bilieve  that  there  is  great  rcafon  of  State  fo  10  do,  or  cite  they 
would  hot  do  it : many  inconveniences  may  follow,  if  it  fliould  be  oth.-r- 
tVifc.  It  may  be,  divers  men  do  fuffcr  Wrongfully  in  prifon,  but  therefore 
fhall  all  prisoners  be  delivered  ? Th..t  were  .1  great  mifehief. 

No  doubt  but  the  King’s  power  isabfolutely  over  his  coins;  if  then  he 
fhall  command  his  coin  (hall  he  turned  tobrafs  or  leather,  1 confefs  it  wert 
inconvenient ; but  if  the  King  would  do  it,  the  anfwer  that  1 can  make 

is,  that  he  would  not  undo  the  Kingdom  : hut  can  your  Lordfliip  hinder 

it,  as  being  an  inconvenience,  if  he  would  do  it  l The  Cinque  Ports 
arc  free  for  traffick  for  all  his  fubjeSsj  but  the  King  ill  his  Cabinet  un- 
derftands  there  is  danger  of  War  to  come  upon  this  Kingdom,  thereupon 
he  (huts  the  Ports,  that  no  man  can  go  out ; Dial  I the  Merchant  fav-  this 
is  injuftice  in  the  King  l And  as  in  this,  fo  in  many  other  particulars  this 
may  appear,  but  I will  not  go  too  high  : and  therefore  we  are  too  wife, 
nay,  we  arc  too  fool ilb,  in  undertaking  to  examine  matt.-rs  of  Sate,  to 
which  we  are  not  born.  Now,  my  Lord,  I come  to  our  Book-Cafes,  by 
which  it  appears  what  our  King  may  do,  and  nothing  can  be  fat'd  up.ainlt 
it,  but  he  will  not  do  it;  the  King  may  pardon  all  Traitors  and  Felons; 
and  if  he  fliould  do  it;  may  not  the  fubjeCts  fay.  If  the  King  do  this,  the 
bid  will  overcome  the  good  ? But  fhall  any  fay,  The  King  cannot  do  this  ? 
No;  wc  may  only  fay.  He  will  not  do  this. 

The  King  may  exempt  men  from  the  office  of  Sheriff,  is  not  this  in- 
convenient? And  may  it  not  be  Ibid,  be  may  exempt  ten  in  a Shire,  and 
then  the  burden  of  the  Country  Hull  reft  upon  the  meaner  fort  of  people/ 
Can  any  man  fay  more  to  this,  than  that  he  will  not  doit  f 

Inheritances  are  to  be  decided  upon  Trial,  the  King  may  exempt  pri- 
vate men  from  being  of  a Jury  ; but  if  he  exempt  all  men  who  fhall  try 
our  caufes  ? for  it  is  to  be  prefumed,  that  he  will  not  do  it. 

But  to  our  cafe  : By  the  Statute  of  Magna  Chart  a,  no  man  (hail  be  put 
out  of  his  Freehold,  &c.  But  if  the  King  will  do  it,  mull  not  the  party 
that  is  fo  put  out  go  to  the  King  by  petition  ? But  you  will  fay,  It  is  a 
petition  of  right ; and  ft  may  be  thele  Gentlemen’s  is  lo  ; admit  it  be,  yet 
when  fuch  a petition  comes  to  the  King,  muft  it  not  be  anfwered  with 
theft  words,  Soil  droit  fait  a! parte?  And  when  the  King  will  give  that 
Warrant  for  it,  then  they  muft  have  it  done,  and  not  before. 

And  this  may  anfwer  a perpetual  imprifonmeru,  and  God  forbid  that 
this  fliould  be  fo ; and  now,  my  Lord,  1 will  trouble  you  no  longer,  but  I 
will  go  to  precedents.  Precedents  1 know  prevail  much,  and  rule  in  many 
cafes ; and  if  the  precedents  they  cite  were  not  mifuitcrpreted,  I fliould 
think  .they  had  laid  a great  deal. 

1 But,  my  Lord,  1 will  anfwer  their  precedents  with  precedent- •,  nay, 

I will  fliew  your  I.urdfhip  that  the  precedents  which  they  have  cited  aw 
no  precedents  for  them. 

And,  my  Lord,  it  is  a dangerous  thing  for  men  in  matters  of  weight  to 
avouch  precedents  with  confidence,  when  they  make  nothing  for  them: 
for,  my  Lord,  precedents  are  now  become  altncft  proclamations-,  for  they 
already  run  up  and  down  the  Town;  and  vet  they  know  but  part  of 

them,  and  not  all,  and  I think  if  they  knew  all,  men  would  be  more  mo- 
del!. 

Bur,  my  Lord,  I will  nowcome  to  theft  precedents,  where  I may  fay 
they  have  not  dealt  freely  with  roe,  for  they  have  (hewed  me  many  prece- 
dents more  than  thev  mentioned  here,  and  it  may  be  they  have  done  the 
like  unto  your  Lordfliip. 

They  alledged  but  eight  precedents  before  your  Lordfliip,  but  they  have 
brought  fix  teen  unto  me  : lor  theft  eight  mentioned  here,  I will  take  them 
in  order  as  they  were  cited,  and  anfwer. 

The  firft  precedent  they  cited  was  in  Hen.  VIII.  Rot.  9.  of  one  Hot* 
rifin : wc  have  the  Record  here  to  fhew  your  Lordfhip,  that  he  was  com- 
mitted for  fufptcioq  of  Felony,  which  was  exprcfiid  in  the  Warrant ; and 

then,  my  Lord,  this  is  clear,  if  the  King,  or  the  Lords  of  the  Council, 
will  exprefa  any  thing  within  your  Lordlhip’s  jurif'di&ion,  there  is  uood 
ground  for  your  proceedings  ; but  when  there  is  nothing  exprefled;  'whe- 
ther you  will  judge  what  the  caufc  of  the  Warrant  is,  I will  leave  -» -vour 
Lordlhip’s  judgment;  but  it  appears  this  was  the  caufc,  and  th;---  • was 
delivered. 

The  next  precedent  was  22  H.  VIII.  Rot.  57.  and  it  was  Parser' s 
cafe  ; and  it  is  true  that  his  commitment  appeared  to  be  per  (pecialt  man- 
datum  demini  Regis,  but  it  was  alfo  propofcd  to  be  pro  pace  E?  fufpiciant  ft- 
kniet ; and  the  lignification  of  the  command  w.is  given  by  Pel r.  Peck  of 
Cli gird's- Itm:  but  there  the  Warrant  fbews  thr  caufc  of  the  commitment 
was  for  the  peace  and  fufpicion  of  Felony,  and  therefore  he  was  bailed. 

The  next  was  in  40  El 2.  IVcndon's  cafe  ; but,  my  Lord,  that  com- 
mitment was  out  of  the  Star-Chamber  by  an  ordinary  courfc:  then  they 
cited  8 Jae.  Thomas  C. fur’s  cafe ; he  indeed  was  committed  by  fpcciale  man- 
datum  damini  Regis,  and  brought  his  Habeas  Corpus,  but  the  Roll  faith  re- 
mittitur : and  is  that  a Warrant  for  them  to  fay  that  he  was  delivered  r 

Then  Sir  Themes  Vernon's  cafe  was  cited ; and,  my  Lord,  when  we 
looked  Into  the  Records,  we  found  that  lie  was  committed  for  fufpicion  of 
Trcafon  ; and  he  was  tried  for  it  and  difeharged. 

The  next  precedent  was  Sir  Thomas  Minfin's  cafe  ; I wonder  that  they 
did  cite  that,  for  he  was  committed  by  the  Lords  of  the  Council  indeed  - 
but  the  ground  of  it  was  iufpicion  of  the  death  of  i ir  Thomas  Overlury, 
and  he  was  difeharged  again  by  the  Lords  of  the  Council.  Certainly  if 
they  had  known  this,  they  would  not  have  named  this  as  a precedent. 

The  next  was  Reiner’ s cafe  ; he,  my  Lord,  was  one  of  the  Gun-Powder- 
Treafon,  and  yet  there  was  a Warrant  to  dil'cbxrge  him  too.  And  there- 
fore what  thefe  precedents  arc,  I fliall  fubmit  to  your  Lordfhip:  I muft 
confefs,  when  they  arc  cited  together,  they  make  a great  noifc  ; but  when 
they  are  examined  fevcrally,  they  prove  nothing. 

My  Lord,  there  is  one  more  precedent  '-that  was  cited  here  before  your 
Lordfliip,  and  I hope  that  one  fhall  be  as'ncne. 

It 
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It  was  mentioned  to  be  Laureate  S>mm’s  cafe,  ■jo  EEz.  I know  not  what  • My  Lord,  1 Emtlifh  it  not.  for  I apply  it  not,  any  man  may  make  life 


it  is,  but  it  is  like  to  be  of  the  fame  value  as  the  reft ; Pro  certis  * aufss  «< 
moveatihus,  & c. 

And  thus,  my  Lord,  I have  gone  through  thofe  precedents  that  were 
allcdgcd  here  before  your  Lordibip ; and  now  I will  come  to  thofe  prece- 
dents that  were  brought  to  me,  and  not  mentioned  here. 

The  firfl  was  John  Browning's  cafe,  in  21  H.  V'HL  My  Lord,  chcfe 
precedents  came  not  to  me  before  Saturday  laft,  about  candle-lighting  j 
and  yefterday  was  no  time  fitting  to  fearch  out  precedents,  and  how  could 
I then  fearch  for  this  ? 

The  next  W2S  Wiliam  Rogers' s cafe,  of  the  fame  time.  But  the  cattfe 
is  expreiled  to  be  for  fulpicion  of  Felony,  whicli  is  a caufe  within  the  ju- 
rifili&ion  of  this  Court. 

Newport's  cafe  was  the  like,  in  4 5 Phil.  Id  Mar.  and  fo  was  Tho- 

mas Laurence's  cafe,  9 BUtl.  and  Etku.  Ha ‘court’s  cafe,  5 Eiix.  which  w*= 
for  fufpicion  of  Felony.  Ri.hard  Beckwith,  and  not  Barnvitb,  as  was  cit- 
ed, for  they  have  miitisken  both  names  and  matters,  was  committod  per 
fpedede  mmoeoum  domixi  Regis ; and  the  Record  faith  he  was  bailed.  But 
it  was  by  rcafon  of  a letter  from  the  Lords  of  the  Council. 

The  caufe  of  Peter  Mart's  commitment  in  the  4 and  5 of  Philip  and 
Mary,  appears  to  be  for  fufpicion  of  Felony  and  Robbery. 

For  Reyr.or's  calc,  it  isthefame  with  Beckwith, and  were  both  for  one  thing. 

In  the  8 Hot.  VII.  one  Roger  Cherry  was  committed  per  mar, datum  de- 
rmal Regii,  and  it  was  for  a criminal  cafe  ; and  he  was  afterwards  indicted, 
and  acquitted  and  delivered. 

And  there  is  another  precedent  thereof,  that  faith,  he  was  afterwards 
arraigned,  condemned,  and  hanged } wc  have  the  Record  of  it. 

And  now,  my  Lord,  I will  (hew  feme  precedents  on  the  other  fide, 
where  men  liavc  been  committed  by  the  commandment  of  the  King,  and 
by  the  commandment  of  the  Council,  and  have  been  delivered  again  by 
their  directions  : and  of  this  kind  there  be  two  in  the  Tower,  that  us  they 
were  committed  by  Wanant,  fo  by  Warrants  again  for  their  bailing  they 
wctc  delivered  ; the  offences  were  againft  tire  “ Orcft,  and  t'vr  Murder. 

In  the  4O1  Edxv.  III.  Al.  4.  Edmund de  Newport  in  Ejjtue  was  indicted 
for  an  offence  committed  by  him  in  the  Forcft.  And  AL  7.  'John  Fox  was 
iikov.ifc  indicted  for  an  oftence  by  him  done  in  tire  Foreit ; and  there  be 
two  Warrants  to  bail  them. 

AI.  ao.  Jdn  Let!-  was  the  like,  and  there  was  a letter  from  tire  King, 

Qucd  ponatur  in  Ballium  ufque  adproximatn  Jjftfam. 

There  wcreoffcnccs  within  Wejlminjler  ptimo,  and  there  be  fqveral  War- 
rants to  bail  them. 

The  Clerk  of  this  Court  hath  many  Records,  by  which  it  apjrearetli, 
that  many  have  been  committed  by  the  command  of  the  King  and  of  the 
Queen,  and  of  the  Council,  and  brought  their  Habeas  Corpus  % and  the 
i’ucccfs  was,  that  many  of  them  were  committed  to  the  fame  prifons,  and 
divers  were  committed  to  the  Marlhal  of  this  Court : the  reafon  was,  for 
that  many  of  them  were  to  appear  here,  their  caufcs  being  triable  here  ; and 
it  would  have  been  a great  trouble  to  fend  them  back  fo  far  to  prilbn  as 
into  the  Countries,  and  therefore  they  were  delivered  to  the  Maifftal  of 
the  King’s  houfhold:  ugaiu.tDanv  had  their  trials  in  this  Court,  andfomc 
fuffertd,  and  Tome  were  delivered  by  fpecial  command,  as  they  were  com- 
mitted by  fpccial  command. 

The  number  of  thefe  of  this  nature  are  infinite  that  have  been  in  our 
times  j wc  have  found  feme  forty  precedents  of  men  committed  out  of  the 
Chancery,  and  by  the  High-Commiilion,  for  contempts,  and  fome  bv 
the  Barons  of  the  Exchequer,  and  fome  in  London , that  have  been  brought 
hither  by  Habeas  Corpus. 

Of  this  I (hall  observe,  that  in  the  II  Jacobi,  there  was  2 private  con- 
ftitution  iu  London,  nude  between  the  white  Bakers,  that  they  might  live 
one  by  another,  and  the  one  not  to  invade  the  other’s  liberties  ; and  for 
contempt  againfi  this  ordinance,  fome  were  committed  to  prifon  ; as  Tho- 
mas Uttintng,  and  Little  page 1 they  had  a Habeas  Cos  pus , and  the  caufe  was 
fhewn  to  be  by  rcafon  of  the  faid  Confiitution,  and  thereupon  theprjfqncrs 
wctc  fent  back  to  Lo  don,  to  abide  the  order  of  the  Mayor.  Fur,  my 
Lord,  this  Court  hath  been  ever  careful  not  to  examine  the’  Decrees  of  the 
Chancery,  or  Court  of  Requcfts,  but  have  only  looked  whether  the  caufe 
returned"  be  within  the  jurifdiction  of  this  Court ; nor  have  they  called 
in  queflion  the  by-laws  and  conftirurions  of  Load.es , but  they  fend  them 
back  to  the  Court  of  Jufticc  rh.ti  committcth  them. 

And  hath  this  Court  been  fo  careful  of  thefe  infuriour  Courts  to  this 
which  is  the  chief  ? nod  when  the  King,  who  is  the  Head  of  Juftice,  (hall 
commit  a rmui,  (ball  not  they  be  as  careful  to  do  the  like  JulHcc  to  him  ? 
But?  "when  tire  King  faith  to  them.  The  commitment  was  by  my  Warrant 
and  Commandment,  will  you  quefton  this,  and  whether  this  commit- 
ment fie  good  or  no  ? 1 hope  you  will  not. 

And  now,  my  Lord,  touching  fome  precedents  which  have  been  taken 
out  of  their  own  (hewing,  I (hall  make  it  appear,  that  as  they  have  beeu 
committed  by  the  King  or  Council,  (o  they  had  Warrants  alfo  to  difeharjje 
them  : and  they,  my  Lord,  are  two  ancient  Records  ; the  firfl  is  7 HA1  II. 
Ret.  6.  the  other.  Rot.  73.  The  firll  was  Thomas  Brown,  he  was  commit- 
ted to  the  Aldrjbalpa,  per  maneiatum  demir.i  Regis,  CS1  aliis  cents  de  cattjii  : 
and  afterwards  the  Records  (ay,  Dominus  Rex  attend  Chafe  relaxuvtt  ttiandu- 
tuin  fount,  and  he  was  bailed,  and  tire  reft  lay  by  it. 

My  Lord,  I wiil  conclude  ; I could  he  infinite  in  this  cafe  in  prece- 
dents, but  enough  is1  enough,  your  LorJfliip  knowctli  the  weight  of  pre- 
cedents ; it  is  not  enough  Vo  fliew  this  was  done,  but  alfo  to  (hew  the  rea- 
fon why  it  was  done.  1 will  trouble  your  Lordfhip  no  longer,  but  if  any 
man  ftvalUloubt  whether  that  or  any  part  thereof  be  truly  recited  which 
bath  fcttn  faid  touching  the  Records  or  Statures,  1 can  (ay  no  more,  but 
rhar  the  Statutes  have  been  read,  and  the  Records  arc  ready  forced  out  to 
be  fecn  by  your  Lordfltip. 

I IhaH’condudc  (what  I (ball  fay)  in  this  cafe,  to  anfwer  tire  fear  rather 
than  the  jut!  ground  of  them  that  fay,  this  may  lie  a caufe  of  great  dan- 
ger, with  the  words  of  Brail on,  who  Ipake  not  to  flatter  the  prefent  age  ; 
lib.  i.  ,op.  S.  in  the  end,  fpraking  of  a writ  for  wrong  done  by  the  King 
to  the  Subjeift  touching  land,  he  hath  thefe  words  : St  judicium  a Rege  tijht- 
ntr  (ctr:  Let-  . non  cure  a:  contra  tffom)  locus  erat  /applications  quod  failure] Juum 
tern/at  cmend/t,  qvtd  jnidrw  js  non  feterit, fotis  j'eejjicit  ei  ad  pa-nans  quod  do- 
nutmtrt  e sprit,  t Itisot  cm,  n /IK  quidem  de/aili) Juis  pr.ejumat  difputnrt,  rr.ulu  for- 
ints con.  ra  factum  Juum  ionite, 
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of  it  as  hcplcafeth  ; and  fo  I conclude  huth  for  thr  point  of  exception,  and 
matter  of  the  return,  which  I refer  to  your  Lordihip’s  judgment,  whether 
all  in  the  return  hut  thefe  words,  per  jfocale  sesandatuen  dcoiui  Regis,  be  not 
fuperfluous.  And  for  the  mutter,  wnether  thefe  Gentlemen  be  bailable  nr 
not  bailable,  1 have  (hewed  your  Lordlhip,  that  by  the  practice  of  all  ag-  * 
they  are  not  bailable,  but  have  been  remanded  bite. 

And  therefore  I pray  your  Lurdfliip,  that  ihcfe  Gentlemen  may  be  remit-  I 
ted,  and  left. to  go  the  right  way  for  th  ir  delivery,  which  is  by  a petition 
to  the  King.  Whether  it  be  a Petition  of  right  or  of  grace,  I -know  not  ; 
ic  mull  be,  1 am  furc,  to  the  King,  from  whom  I do  perfbnally  underhand 
that  thefe  Gentlemen  did  never  yet  prefent  any  Petition  to  him  that  came 
to  hi§  knowledge. 

L.  C.  Jujlice . Mr.  Attorney,  thus  much  wc  mu  (I  fay  to  you,  you  have 
taken  a great  deal  of  pains,  you  having  had  fo  (hort  a time  to  confidcr  of 
this  cafe ; it  is  a cafe  of  very  great  weight  and  expectation,  and  we  do 
not  intend  that  you  (ball  expect  long  for  our  refoiution,  for  that  thefe 
Gentlemen  are  in  prifon,  and  defire  no  doubt  to  know  where  they  mull: 
cruft ; l hope  wc  (hall  refolve  according  to  the  rcafon  of  former  times,  and 
according  to  our  conferences  : but  this  1 muft  tell  you,  as  I did  thofe  that 
argued,  you  muft  bring  in  your  precedents  ; for  though  we  have  fecn  feme  ; 
of  thcml  yet  fome  of  them  wc  have  not  fecn,  therefore  wc  defire  that  vour 
fervants  or  yourfelvcs  do  attend,  and  bring  unto  us  after  dinner  thofe  "pre-  j 
cedents  you  have  mentioned  on  the  Kind’s  part,  for  wc  intend  to  meet  this 
afternoon,  and  you  (hall  have  our  opinions  ro-morrow  : and  I muft  tell 
you  on  the  other  fide,  that  this  caufe  being  of  fuch  weight,  Counfel  lhouli 
be  wary  how  they  Iptak  any  thing  to  inveigle  the  Court. 

Touching  fuch  precedents  as  you  urged  in  feme  of  them,  we  know  there 
is  fomething  urged  which  makes  not  for  you,  fo  you  have  omitted  feme 
material  things  to  be  (hewn  ; 1 fpeak  it  to  this  purpofe,  not  to  prejudice  the 
caufe,  or  to  deliver  my  opinion,  which  becomes  me  not,  but  to  (new,  that 
Cotinfcllors  (hould  be  careful : and  this  I dare  fay,  there  is  matter  in  feme 
of  the  precedents  thcmfclvcs  that  leads  to  another  cafe,  if  they  were  en- 
tirely cited. 

7 he  Term  grows  away,  you  (ball  not  be  long  in  expectation,  wc  will 
meet  this  afternoon,  and  give  you  our  opinions  to-moi  row  morhmg. 

Mr.  N-ye.  Wc  defire  that  Mr.  A.t.eney  may  bring  the  preetdentrof  3^ 
Elisutbetb  with  him. 

Mr.  Attorney.  I will  (hew  you  any  tiling  ; but,  my  Lord,  I (hall  be  bold 
to  claim  the  privilegeof  my  place,  as  the  King's  Counfel ; when  the  King’s 
Attorney  hatli  fpoken,  there  ought  to  be  no  Arguments  after  that ; but  if 
you  alk  to  fee  any  thing,  you  (hall  have  it. 

L.  C..  JuJlhe.  It  is  that  we  aim  at,  that  truth  and  right  may  appear,  and 
not  to  fntisfv  tlie  one  or  the  other  part ; hut  it  is  not  defired  to  make  ufe 
of  it  by  way  of  reply,  but  lor  fat  is  faction  only. 

Serj.  Bramfttm . My  Lord,  for  the  precedents  I citcJ,  I did  think  they 
(hould  have  been  brought  and  read  in  the  Court,  that  your  Lordfhip  might 
fee  them- 

L.  C.  jujlice.  You  (hall  need  no  Apology,  the  Records  and  Precedent*  ! 
(hall  be  brought  to  the  Court,  and  read  openly,  for  the  Court  will  not 
wrong  you,  and  you  (lull  fee  the  difference  between  them,  and  your  rela- 
tion of  them  ; nor  you  muft  not  wrong  us  with  your  written  verities. 

N ‘Thurfchj  the  twenty-eighth  of  November,  MiJsaelii,  3 Careli  Re; is. 
Chief- J ufticc  - Hyde,  Jufticc  Dod/ridge,  Juftice  Jeni  , and  Jufticc 
Whitlock  on  the  Bench  : .Sir  John  Corbet,  Sir  Walter  Earl,  Sir  John  Rcvc~ 
nmgh ant,  and  Sir  Edmund  Hampden  at  the  Bar. 

L.  C.  jujlice.  I am  furc  you  here  expeuV  the  refelution  of  the  whole 
Court,  as  accordingly  yefterday  we  told  you  you  (hould  have. 

This  is  a cafe  of  very  great  weight  and  great  expectation,  and  it  had  been 
fit  we  (hould  have  ufeo  more  folcntn  arguments  of  it  ilian  now  for  the  (hort- 
nefs  of  the  t ine  we  can  do  ; for  you  Ii-ve  been  lung  in  prifon,  and  it  is 
fit  >»u  (hould  know  where  unto  you  (hould  truft : I am  fure  you  expert 
juftice  from  hcncc,  and  God  forbid  tve  (bouhl  lit  here  but  to  do  Jufticc  to 
all  men  according  to  our  beft  (kill  and  knowledge,  for  it  is  our  oaths  and 
duties  fo  to  do,  and  I am  fure  there  is  nothing  clfe  expected  of  .us.  We 
arc  fworn  to  maintain  all  Prerogatives  of  the  King,  that  is  one  branch 
of  our  oath;  and  wc  arc  likcwilc  fworn  to  adminiftcr  Juftice  equally 
to  all  people. 

We  cannot,  I tell  you,  deliver  in  folcmn  arguments,  and  give  thejudg- 
ments  of  every  one  of  us  touching  this  calc,  as  the  weight  thereof  requir- 
eth  ; but  wc  have  met  together,  and  wc  have  duly  and  ferioufly  confident! 
of  ir,  and  of  all  that  which  has  been  fpoken  of  on  either  fide,  and  wc  are 
grown  to  a refoiution,  and  my  Brothers  have  enjoined  me  to  deliver  to  you 
the  refoiution  of  the  whole  Court ; and  therefore  though  it  be  delivered  by 
my  mouth,  it  is  the  refelution  of  us  all : I hope  I (hall  not  tniftake  any 
thing  of  their  intention  in  my  delivery;  but  ifl  do,  they  fir  here  by  ms, 
and  I (hall  not  take  it  ill  if  they  right  me. 

Therefore  I muft  tell  you,  there  hath  been  many  points  learnedlyargued 
at  the  Bar,  which  sve  (hall  not  touch,  or  give  our  Refelution  upon,  but 
bend  ourfelves  to  the  point  in  judgment  here. 

Thefe  three  Statutes,  as  for  example,  the  Statute  of  Magna  Charta,  2j 
E.  111.  and  36  E.  III.  and  the  Statute  of  IVeJletdnflcr  prims,  and  diver* 
other  Statutes  that  have  been  allcdgcd,  and  particularly  difputed  of,  we  all 
acknowledge  and  refolve,  that  they  are  good  Laws,  and  that  they  be  iu 
force  : but  the  interpretation  of  them  at  this  time  belongs  not  to  us,  fef 
we  are  driven  to  another  point : and  though  the  meaning  of  them  belong* 
to  the  one  way  or  the  other,  yet  our  judgment  muft  be  the  fame ; for  tha* 
which  is  now  to  be  judged  by  us  is  this,  Whether  one  that  is  committed 
by  the  King’s  authority,  and  no  caufe  declared  Of  his  commitment,  ac- 
cording as  here  it  is  upon  this  return,  whether  wc  ought  to  deliver  him  hf 
bail,  or  to  remand  him  back  again  ? Wherein  you  muft  know  tills  wlue# 
your  Counfel  will  tell  you,  wc  can  take  notice  only  of  this  return  ; and 
when  the  cafe  appeals  to  come  to  us  no  otherwife  than  by  the  return,  V#" 
are  not  bound  to  examine  the  truth  of  the  return,  but  the  fufficicnCy  of  it, 
for  there  is  a great  difference  between  the  fuffkicncy  and  the  truth. 

We  caunot  judge  upon  rumors  nor  reports,  bu:  upon  that  which  is  be* 
fore  us  cn  record ; and  therefore  the  Return  is  examinable  by  us,  wheth«* 
it  be  fufficientor  uol. 

Tli* 
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The  exceptions  which  have  been  taken  to  this  Return  were  two : the 

. for  the  form,  the  other  for  the  Jubilance. 

*°Fur  the  form,  whether  it  he  formally  returned  or  no,  for  it  is  not  re- 
turned (as  it  is  ft  id)  pofitively  and  abfotutely,  that  they  were  committed 
hv  the  Kins,  but  as  it  appears  by  a warrant  from  the  Lords  of  the  Coun- 
(i  »nd  then  there  I'eems  to  be  a contradiction  in  the  Return. 

For  fir rt  it  faith,  they  were  committed  by  the  King's  command,  and  af- 
(o^rards  it  oliedgeth  it  to  be  by  a warrant  of  the  Lords  of  the  Council, 
Ud  fo  i:  is  repugnant. 

Now  we  conceive  that  this  is  a pofitive  and  an  abfolute  return,  and  fo 
the  retifon  is,  that  he  firll  returns  that  they  are  detained  by  the  fpecial  co 
mand  of  the  King,  and  if  he  had  ceafed  there  it  had  been  pofitive  ; n 
there  follows;  thatrhis  wasfignified  to  them  by  the  Lords  of  the  Council. 
This  is  returned,  to  afeertsin  the  Court  that  he  returned  the  caufe  truly, 
and  to  <hew  Us  that  we  fhould  not  doubt  the  verity  of  this  return  ; and  no: 
co  Qtew  to  us  that  he  hath  no  knowledge  of  rfaecaufe  but  by  the  fignifica- 
tion  of  the  Lords  of  the  Council : according  to  that  cafe  of  the  BUhop 
cf  poertvieh,  touching  the  excommunication,  he  mull  teftify  his  own 
knowledge,  and  not  /emuetur  in  / frehivit : foa  Sheriff  muft  not  return  quod 
fnandirvi  bair,  &c.  and  he  gives  this  anlwer,  unlcfs  it  be  a Bailiff  of  a Li- 
berty that  hath  return  of  Writs. 

And  fo  here  if  the  Warden  of  the  Fleet  had  returned,  that  the  Lords  of 
the  Council  had  Cgnificd  unto  him  that  his  prifoncr  was  detained  by  the 
King’s  commandment,  that  had  been  fufficient : but  when  he  returns  po- 
sitively at  the  firft,  that  it  is  done  by  rhe  King's  direction,  lieftiews  after- 
wards that  which  fhould  make  it  appear  that  lie  deals  not  falfcly  ; which 
might  have  been  omitted,  but  bring  mentioned  that  That  is  the  fcope  of 
jr,  2nd  not  otherwife,  the  Return  is  good  anti  pofitive. 

Now  then  to  the  other  objections,  becaufc  he  fpcaks  nothing  of  the 
caption  why  they  were  taken,  you  know  it  is  the  ufusl  return  of  all  Offi- 
cers to  anfwcr  the  point  in  queilion  ; there  is  not  one  word  in  the  Writ 
that  demands  the  caufe  why  they  were  taken,  but  why  they  are  detained  : 
fo  that  the  point  in  the  Writ  js  fufficiently  anfwercd  ; for  though  fome- 
times  it  is  necefiarv  that  the  caufe  of  the  caption  fhould  be  certified,  yet 
fometimes  it  is  fuperfluous  : but  in  our  cafe  the  caule  of  the  detention  is 
fufficiently  anfwercd,  which  is  the  demand  of  the  Writ,  and  therefore  we 
tefolvc  that  the  form  of  this  return  is  good.  The  next  thing  is  the  main 
point  in  Law,  whether  the  fubllancc  or  matter  of  the  return  be  good  or  no, 
wherein  the  fubllancc  is  this,  he  doth  certify  that  they  arc  detained  in 

Cion  by  the  fpecial  command  of  the  King ; and  whether  this  be  good  in 
ivor  no,  that  is  the  queilion. 

To  this  purpofc,  if  you  remember  this  point,  I fay  you  did  not  cite  any 
Book  or  Cafe  in  print,  but  many  precedents,  which,  I confcfs,  arc  as 
firongas  anv  Book-Cafes;  for  Book-Cafes,  I confcfs,  are  taken  and  fc- 
leclcd  out  o.  the  Records  and  Refolutions  of  Judges,  and  that  is  it  which  I 
Is  in  our  Books,  though  they  be  not  fo  obvious  for  every  cyq,  but  arc 
found  out  by  pains  and  diligent  fearch,  and  being  produced,  arc  of  the  I 
fame  and  equal  authority  with  our  Book-Cafes  ; but  this  mull  be  when 
Records  arc  brought  faithfully  and  entirely,  fo  that  the  Court  may  judge 
of  them. 

Now  the  precedents,  you  urged  them  to  be  fo  many,  and  fo  fully  to  the 
point,  that  we  may  thereby  fee  that  it  is  good  to  hear  what  can  be  faid  on 
both  Tides,  and  for  to  hear  all,  and  view  the  Records  themfclvcs ; and 


therefore  we  required  you  to  bring  the  Records  to  us,  and  you  did  fo,  and 
you  brought  us  more  tnan  you  mentioned  here ; and  we  have  perufed  them 
all,  that  thereby  we  might  fee  whether  the  Court  be  faithfully  dealt  withal 
or  no  ■,  for  though  Counfcllors  may  urge  a Book  for  tbeir  own  advantage, 
yet  it  is  the  duty  of  the  Court  to  fee  and  diflinguifh  of  their  allegations  as 
the  truth  may  appear. 

This  I told  you  yefterday,  when  I told  you  your  precedents  warranted 
not  fo  much  as  you  urged  them  for  ; for  if  you  remember,  you  urged  fome 
precedents  to  be,  that  where  men  were  committed  by  the  King,  or  by  the 
Lords  of  the  Council,  and  no  caufe  exprefled  why  they  were  committed, 
they  were  delivered. 

This  is  in  effeft  our  cafe,  if  the  precedents  affirm  that  when  a man  is 
committed  by  the  King's  command,  and  no  juft  caufe  is  fhewn,  that  upon 
fuch  a general  return  the  party  lhall  ipfo  faflo  be  delivered  ; for  if  the  re- 
turn be  not  amended,  then  he  (hall  be  dilcharged. 

For  altho’  men  conic  with  prepared  minds,  yet  the  preparation  of  every 
man's  heart  ought  to  fubmit  to  the  truth,  and  by  the  precedents,  you  lhall 
lee  if  it  be  fo  as  you  have  allcdged  j but  this  1 dare  affirm,  that  no  one 
of  the  Records  that  you  have  cited,  doth  inforce  what  you  have  concluded 
°utof  them,  no  not  one  ; and  therefore  as  you  have  cited  Records  and  Pre- 
cedents, Precedents  fhall  judge  this  cafe. 

I will  fhewyou  how  they  differ  from  the  Records  : you  have  concluded, 
when  the  King  hath  committed  one,  and  exprefleth  not  the  caufe,  the  Court 
hath  delivered  the  party  ; but  you  fhall  fee  the  contrary  concluded  in  every 
csfc  that  you  have  put : where  the  caufe  of  the  commitment  hath  been  cx- 
preffcd,  there  the  party  hath  been  delivered  by  the  Court,  if  the  cafe  fo 
required;  but  where  there  harh  been  no  caufe  expreffed,  they  have 
dcr  been  remanded  ; or  if  they  have  been  delivered,  they  have  been  deli- 
vered by  the  King’s  direction,  or  by  the  Lords  of  the  Council : If  this 
»llflow  in  proof,  you  fee  you  hive  gathered  fair  concluiions  out  of  the 
Records  and  that  you  may  fee  that  this  is  fo,  I have  brought  the  Re- 
with  me  of  your  own  propounding,  and  I will  go  through  them 
point  to  point,  and  then  judge  yourfelves  of  the  cafe, 
tk  '*  not  mattr,il*  whether  1 call  for  them  in  that  order  as  you  produced 
or  no,  and  therefore  1 will  take  them  as  they  are,  firft  or  laft  in  the 
„mg  s Reign.  They  are  in  number  many,  in  the  time  of  Henry  VII. 
jP/  VIII.  Qq«n  Mary,  Queen  Elizabeth,  and  King  James's  time, 
will  lhcw  you  Sir  ‘Thomas  Monjin' s Cafe  in  1 4 “Jacobi,  which  was  in  all 
^memories.’ 

!h  with  Hill.  8 H.  VII.  R.  Cherry’s  cafe  ; you  vouched  it  to 

**  purpofe.  That  C'erry  being  committed  by  the  Mayor  of  IVindfsr,  was 
, o*n  • b‘tber  h7  2 Habeas  Corpus,  and  the  Mayor  returns  that  he  was 
*£  Pn  mandatum  dmini  Regis,  and  that  thereupon  he  was  deliver- 

er thr^°U  *'nt*  by  tbe  ®-ecor^’  tbat  be  committed  by  the  Mayor 
br  *u,t  of  the  Kinc  for  Felony,  for  which  he  was  afterwards  ind idled, 
to  a trial,  amf  then  difclurged. 


Vide  this  Record  in  Mr.  fielder.' s Argument  In  the  Parliament,  3 f 4 
I Cxre/i  Regie,  and  fo  all  the  reft  fofiea. 

The  next  was  19  H-  VII.  Urfwiei’s  cafe;  and  you  fay  he  was  brought 
hither  by  the  Warden  of  the  Fleet,  who,  as  you  faid,  returned  that  he  was 
committed  per  mandat  urn  demini  Regir,  and  yon  faid  hr  was  difcharged,  but 
he  Was  bailed  upon  the  Lord’s  Letter,  and  brought  hitlic  to  record  his 
return,  for  he  was  bound  to  appear  here,  anJ  then  he  was  .1.  (charged  j but 
that  was  the  caufeor  his  bringing  hither.  Vide  the  Records  as  atorefaid,  • 

The  next  was  Hugh  Pain's  cafe,  in  at  H.  VII.  and  that  you  urg-d 
thus : You  lay  thar  he  was  brought  hither  by  a Hebtas  Corpus  by  the 
Warden  of  the  Fleet , who  returned  that  he  was  committed  by  the  King's 
Council,  and  he  w;as  bailed  : now  sve  find  that  he  was  committed  by 
them  for  fufpiciotr  of  felony;  and  that  caufe  was  declared,  and  he  was 
bailed  : fo  that  you  fee  there  was  a caufe  cXprcfiai.  Vide  the  Records 
afore  find. 

The  next  is  a H.  VIII.  Thomas  Berkley  and  Robert  Harrifod's  cafe; 
ihcfc  you  (aid  were  brpgght  in  hither  by  George  Ear!  of  Skrewjlury,  and 
Thomcts  Earl  of  Surrey ; and  the  return  was,  that  they  were  committed  by 
the  command  of  lien.  VII.  and  that  they  were  bailed  ; but  you  (hall  find 
that  they  were  committed  for  fufpicic-u  of  felony  ; and  that  Harrifen  was 
committed  by  Hen.  VII.  but  it  was  for  Homicide  upon  thi  Sea,  and  fo 
the  caufe  is  exprefled,  and  Afterwards  he  was  bailed.  ’ The  next  was  in 
22  H.  VIII.  John  Packer's  cafe  : you  urged  it  to  this  purpofe,  That  he 
was  brought  hither  by  a Habeas  Lupus  by  the  Sheriffs  of  Loudon,  and 
they  you  laid  returned,  that  he  was  committed  per  fpeeiale  manJatum 
domini  Regis  Hunciulum , li ic  by  Rciert  Peek,  idc.  The  caufe  why  you  urg- 
ed this  was  two-fold ; firft,  that  he  was  committed  by  the  King's  com- 
mand, and  yet  he  was  bailed ; fecondly.That  he  was  committed  per  mar: da- 
tum domini  Regis  nunciat'  per  fuch  a one  : but  you  fhall  find  by  the  Re- 
cord that  he  was  committed  for  the  fecurity  of  the  peace,  and  for  fufpi- 
cion  of  felony,  and  that  was  the  caufe  for  which  he  was  bailed,  for  he  is 
bailable  by  Law  when  fuch  a caufe  appears.  Vide  the  Record  as  afore. 

Go  on  t > the  next,  and  that  is  Peter  Man's  cafe,  in  the  3 and  4 Philip 
and  Mary ; you  urged  that  to  this  purpofe,  you  fay,  that  he  was  brought 
by  the  Keeper  of  the  Gate-Houfe,  and  you  lay,  chat  he  returned,  thathe 
was  committed  by  the  command  of  the  King  and  Queen's  Council,  and 
thereupon  he  was  bailed ; but  you  (hall  find  that  he  was  committed  for 
fufpicion  offelony  and  robbery,  and  thereupon  he  was  bailed. 

The  next  is  in  the  4 and  5 ‘Phil,  fcf  Mar.  Edward  Newport's  cafe;  yon 
faid  that  the  Omlhblcof  the  Tower  brought  Kim  hither,  and  returned  that 
he  was  committed  by  the  Council  of  the  King  and  Quaen,  and  that  he  was 
bailed  : but  you  fee  by  the  Records,  thar  he  was  committed  for  fufpiefon  of 
coiniug,  which  is  bailable  only  in  this  Court,  and  therefore  it  was  removed 
hither.  Yet  this  I muft  tell  you,  that  it  is  true,  in  one  Record  it  appears 
not  but  as  you  have  cited  it ; but  you  may  Ice  how  it  is  fupplled  by  an- 
other Record,  and  the  caufe,  and  he  was  delivered  by  a proclamation. 
Vide  both  Records  in  Mr.  fiei den's  Argument. 

DederiJgt.  He  could  not  be  delivered  by  proclamation,  unlefe  it  was 
for  a criminal  caufe. 

L.  C.  J.  Hyde.  Obfervc  another  thing  in  the  Boblc,  he  is  brought  hi- 
ther by  the  fpecial  command  oi  the  Council : fo  that  although  it  appears 
not  in  the  Record,  yet  if  the  Kingor  Lords  mean  to  have  him  tried  for 
his  life,  he  is  brought  hither.  Then  you  cited  Robert  (tsn/lablr's  cafe, 
9 Elias.  anJ  you  faid  he  was  brought  hither  by  the  Lieutenant  of  the  Tower, 
who  returned  that  he  was  committed  by  the  Lords  of  the  Council,  and 
thereupon  he  was  bailed  ; but  you  fhall  find  that  he  came  hither  to  plead 
his  pardon,  and  he  was  pardoned.  Vide  the  Record  as  aforefaid. 

Thomas  Lawrence's  cafe  in  9 Elios,  is  the  fame  with  Conjlablc's,  for  it 
appears  that  he  was  brought  hither  to  plead  his  pardon,  and  he  was  par- 
doned, and  that  was  chc  caufe  he  was  brought  hither. 

The  next  was  in  the  21  Elix.  John  Browning's  cafe;  it  is  true  he  was 
committed  by  the  Lords  of  the  Council,  and  he  was  brought  by  a Habeas 
Corpus  to  the  Chamber  hf  Sir  Chrijlophtr  JVray , Chief- Juftice,  and  he 
was  there  bailed. 

The  next  was  33  Eiiz.  IVUliam  Rogers ; and  he,  you  faid,  was  brought 
hither  by  the  Keeper  of  the  Gate-houfe,  who  returned,  that  be  was  com- 
mitted to  him  by  the  Lords  of  the  Council,  yet  there  was  a caufe  expref- 
fed, and  that  was  for  fufpicion  0/ coining  of  money. 

The  next  was  in  39  Elix.  Laurence  B-osnse ; you  fay  that  he  was  brought 
hither  by  the  Keeper  of  the  Gate-houfe,  who  returned,  that  he  was  com- 
mitted for  divers  caufes,  moving  the  Lords  of  the  Council,  and  thereup- 
on he  was  delivered  ; but  the  Record  is,  that  the  return  alfo'was  for  fuP 
picion  of  Trcafon  ; and  although  the  fufpicion  of  Treafon  appears  not  in 
one  Record,  yet  there  is  another  for  It.  Here  you  fee  the  caufe  of  his 
commitment,  and  that  he  was  bailed,  but  it  was  by  the  King's  command, 
ufque  OS.  Micbatlis.  Fide  the  Record. 

I blame  noc  you  that  are  of  Counfel  with  thefe  Gentlemen  for  urging 
this  Record,  for  this  caufe  is  not  exprefied  in  your  Record,  but  that  he 
was  committed  by  the  command  of  the  Council  only;  but  he  was  com- 
mitted for  fufpicion  of  Felony  with  Sir  Thomas  Smith.  Vide  the  Record; 

The  next  is  in  40  Elix.  Edu/ard  Har court’s  cafe,  and  Thomas  IVcnden's 
cafe  ; I bring  them  together,  becaufc  they  are  both  in  one  year.  In 
chc  40  of  Eiix.  Edward  Honour t , you  fay,  was  committed  to  the  Gate- 
houfe  by  the  Lords  of  the  Council ; and  the  return  was,  that  he  was 
committed  by  them,  Certis  de  caufts  ipfos  mratntibus  igrtoti s,  and  he  was 
bailed. 

Here  is  another  in  the  fame  time  committed  to  the  fame  prifon  by  the 
Lords  in  the  Star-Chamber,  it  was  Thomas  IVer. den’s  cafe  ; and  he,  you 
(ay,  was  committed  by  them,  tertis  de  caufts,  (as  the  other  was)  and  that  he 
was  bailed  ; but  you  (hall  find  in  the  margin  of  the  Roll,  Tradilur  in  ball’ 
ex  affenfu  Concilii  dominm  Regin*  ; and  that  was  the  relation  of  the  Queen’s 
Attorney, To  that  you  fee  how  the  precedent, fits  you. 

The  next  are  two  more  Commitments  to  the  Gate-houfe,  Beekwhh  and 
Reyner  ; they,  you  faid,  were  committed  to  the  Gatehouje,  brought  their 
Habeas  Corpus,  and  the  Keeper  of  the  Gatehsufe  returned,  that  they  were 
committed  by  virtue  of  a Warrant  from  the  Archbiftiop  of  Can- 
terbury, Henry  Ear!  of  Northampton,  Lord  Warden  of  the  Cinque 
Ports,  and  others  of  the  Privy-Council;  requiring  the  faid  Keeper 
to  receive  the  (aid  Beckwith  and  Reyner  into  his  charge,  until  they 
T fhould 
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Ihould  have  further  order  from  them  in  that  behalf ; anil  you  fay  they  were 
bailed. 

V‘dt  the  Record  in  Mr.  Seldcn  aforefaid. 

Now  >011  fliall  fee  the  direction  to  bail  him  ; he  was  bailed  by  the  direc- 
tion from  the  Lords  of  the  Council,  as  appears  by  their  letter.  Vide  as 
aforefaid. 

Now  we  come  to  Cee fen’s  cafe,  in  8 Janbi-,# ou  urged  that  to  this  pu;- 
pofc : you  fay  he  was  committed  to  the  Afarjhal/ea,  who  upon  a Habeas 
Carpus  returned,  that  he  was  committed  per  fpeciale  mandatum  domini  Regis, 
ana  you  fay,  becaufe  the  return  was  fo  general,  the  rule  of  the  Court  was, 
that  it  (hould  be  amended,  or  elfe  he  ihould  he  difeharged.  I will  open 
to  you  what  the  reafon  of  that  rule  was,  for  that  notice  was  taken,  that 
the  Keeper  of  the  prifon  had  ufed  a falle  return,  and  had  ufurped  the  name 
of  the  Ktr.g  ; I know  no:  how,  but  the  commitment  was  not  by  the  King’s 
command  ; and  that  was  the  caufc  that  he  had  a day  given  him  to  amend 
his  return,  but  his  body  was  remanded  to  prifon,  as  you  ihall  fee  by  the 
Record,  Vide  the  Record,  lAc. 

"I  he  lad  precedent  that  you  ufed,  was  that  of  Sir  Thomas  Mrmfm  ; and 
that  was  fo  notorious,  and  fo  late,  that  1 marvel  that  was  offered  at  all,  it 
made  me  jealous  of  all  the  reft,  that  was  fo  notorious ; and  now  1 have 
omitted  none  you  brought  me.  Vide  the  Record. 

By  this  Record  you  may  fee  that  he  was  committed  by  divers  Lords  of  the  j 
Council ; and  it  was  for  the  fufpicion  of  the  death  of  Sir  Tho.  Overbury  ; and  j 
it  is  notorioudy  known,  that  he  was  brought  hither  to  plead  his  pardon. 

I will  not  tell  you  that  you  read  all  thefe  precedents,  for  you  read  unite, 
but  urged  them  here  before  us ; hut  wc  required  you  to  bring  them  to  us, 
and  they  were  brought  to  us,  Mr.  Corbet  brought  them  all  but  one,  and 
that  Mr.  N:ye  brought,  it  was  in  the  22  Hen.  VlII.  Parker  s cafe  ; and  one 
Mr.  Hotborn,  a man  whofc  face  I never  faw  before,  nor  is  he  now  in  mine 
eye,  did  yefterday  bring  us  one  precedent  to  this  purpofe  ; and  it  was  Sir 
Join  Brocket’*  calc  in  1 fat.  he  was  committed  to  the  Gatchoufc,  and  upon 
a Habeas  Corpus,  the  Keeper  returned  that  Commifs"  fust  per  IVarrantum  Do- 
miu.ntrr.  de  Prixjx:’ Cancilio,  csejus  tenor  fqnitur  in  hue  verba,  viz.  To  the 
Keeper  of  the  Gatebcufe , &c.  Vide  Mr.  Seldets’s  precedents  ; but  fee  upon 
what  ground  he  was  bailed,  it  was  a fpccial  command  of  the  Lords  of  the 
Council.  Vide  the  Record. 

Thefe  are  all  the  Records  and  Precedents  that  you  minifired  unto  us  in 
your  argument,  and  that  were  delivered  unto  us,  for  I have  dealt  faithfully 
with  you  ; and  now  you  have  feen  them  in  the  cafes,  I would  have  any 
man  judge  of  the  conclulion  which  you  made  the  laft  day,  that  when  a man 
is  committed,  and  the  cafe  not  known,  but  it  is  certified  to  be  hy  the 
King’s  fpccial  commandment,  and  th v Habeas  Corpus  is  procured  byyour- 
felves  and  fpeeded  by  the  King,  that  wc  can  difeharge  or  bail  them. 

Then  the  precedents  are  all  ngainft  you  every  one  of  them,  and  what 
(hall  guide  our  judgments,  finer  there  is  nothing  alledged  in  this  cafe  but 
precedents  r That  ifnocaufe  of  the  commitment  be  expreffed, it  is  to  bepre- 
t timed  to  be  for  matter  of  State,  which  wc  cannot  take  notice  of ; you  fee 
we  find  none,  no  not  one,  that  hath  been  delivered  by  bail  in  the  like 
cafes,  but  by  the  hand  of  the  King  or  his  diredtion. 

If  wc  (hould  ceafe  here,  you  fee  you  have  (hewn  nothing  to  fathfy  us,  and 
wc  know  that  you  that  be  of  their  Counfel,  will  fatisfy  your  Clients  therein. 

But  you  (hall  fee  that  wc  have  taken  a little  pains  in  this  cafe,  and  wc  will 
fiicw  you  fomc  precedents  on  the  other  fide ; and  I believe  there  be  five  hun- 
dred of  this  nature,  that  may  be  cited  to  this  purpofe.  I (hall  go  retrograde, 
and  go  backwards  in  citing  the  years  of  the  precedents  that  I lhall  mention. 

I will  begin  with  7 H.  VII  I.  Edward  Page , he  was  brought  hither  by 
the  Stcwarifof  the  Marjhalfea , who  returned  that  he  was  committed  per 
mandatum  domini  Regis,  and  he  was  remitted,  fo  that  he  was  not  delivered 
upon  this  general  return,  but  he  was  remanded. 

The  next  was  ta  H-  VII.  there  you  (hall  fee  aprecedcnt  where  one  was 
committed,  his  name  was  Thomas  Yew,  he  was  committed  for  felony,  and 
alfo  per  mandatum  domini  Regis , and  the  King’s  Attorney  came  hither  and 
relcafcd  the  King’s  command,  and  thareupon  he  was  bailed. 

Mr.  Noye.  It  i-  all  one  with  Parker’s  cafe. 

L.  C.  jnji.  No  ; for  here  were  two  caufes  of  the  commitment,  Hobart 
was  then  the  King's  Attorney,  and  he  fignified  in  open  Court  that  he  was 
difeharged  by  the  King’s  command,  and  Pjha  traditur  in  ball’  pro fufpieione 
felonia. 

The  next  was  Humphrey  Brocb,  9 H.  VII.  Rot.  14.  you  (hall  find  it 
much  to  that  purpofe  as  the  other  was  before;  he  was  imprifoned  for  an 
outlawry,  and  by  the  commandment  of  the  King  alfo,  and  after  that  the 
releafe  of  the  King’s  commandment  was  certified  to  the  Chief-Jullice,  lie 
was  thereupon  difeharged.  Vide  the  Record. 

The  next  is  7 H.  VII.  Thomas  Br/nvn,  John  Rawlings,  Robert  Sherman 
and  others,  were  committed  per  mandat um  domini  Regis,  and  (or  felony, 
outlaw!  y,  and  other  caufes,  as  appears  by  the  Records,  and  after  the  King 
rcleafeth  his  commandment,  and  that  the  outlawry  (hould  bereverfed,  and 
for  the  felony  he  was  bailed.  Vide  the  Record. 

So  that  you  may  fee  the  offences  mentioned  in  the  Warrant  for  the  com- 
mitment were  triable  here,  and  when  the  King  releafes  his  commandment 
they  were  bailed  for  the  tell,  hut  thev  that  were  committed  by  the  com- 
mandment oi  the  King  were  relcafcd  by  the  King. 

In  7.  H.  Vil.  the  cafes  of  IVtUiam  Bartholomew , Henry  Carre,  William 
Chafe . and  others,  is  to  the  fame  effect,  by  all  which  you  may  fee,  that 
when  the  King  rcleafeth  his  commandment,  they  were  bailed  for  the  reft, 
and  as  they  were  committed  by  the  King’s  commandment,  fo  they  were 
releafed  by  the  King’s  command. 

Now  here  I lhall  trouble  you  with  no  more  precedents,  and  you  fee  your 
own  what  conclulion  they  produce.  And  as  to  thofe  ftrong  precedents 
alledged  on  the  other  fide,  we  are  not  wifer  than  they  that  went  before  us  ; 
and  the  common  cuftom  of  the  law  is,  the  Common  Law  of  the  land,  and 


that  hath  been  the  continual  common  cuftom  of  the  law,  to  which  we  are 
to  lubmit,  for  we  come  not  to  change  the  law,  butto  fubmtt  to  it. 

Wc  have  looked  upon  that  precedent  that  was  mentioned  by  Mr.  Attor- 
ney ; therefolution  of  all  the  Judge*  of  England,  in  34  Elios.  Wc  have  con- 
fidered  of  the  time,  and  1 think  there  were  not  before,  nur  have  been  fince, 
more  upright  Judges  than  thev  were,  IVrety  was  one,  and  Axderfon  another : 
in  Eeejlrr  Term  this,  was  certified  under  the  hands  of  all  the  Judges  of 
England,  and  Barons  of  the  Exchequer  in  a duplicate,  whereof  the  one 
was  delivered  to  the  Lord-Chancellor,  and  the  other  to  the  Lord-Trea/ur- 
er,  to  be  delivered  to  the  Queen.  Wc  have  compared  our  copies,  not 
taking  them  the  one  from  the  other,  but  bringing  them  : we  havo  long  had 
them  by  us  together,  and  they  all  agree  word  for  word  ; and  that  which 
Mr.  Attorney  faid,  he  had  out  of  Judge  Jndtrfn’ s Booic,  and  it  is  to  this 
purpofe,  to  omit  other  things,  that  if  a man  be  committed  by  the  com- 
mandment of  the  King,  he  is  not  to  be  delivered  by  a Habeas  Corpus  in  this 
Court,  for  we  know  net  the  caufc  of  (he  commitment.  Vale  this  at  the 
latter  end  of  the  firftpart  of  Mr.  Selden’s  argument,  as  aforefaid. 

But  thequeftion  now  is,  Whether  we  may  deliver  this  Gentleman  or 
not?  You  fee  what  hath  been  the  practice  in  all  the  Kings  times  hereto- 
fore, and  your  own  Records;  and  ihisrefolution  of  all  the  J udges  tcachcth 
us,  and  what  can  wedo  but  walk  in  the  fteps  of  our  forefathers  ? If  you 
alk  me  which  way  you  (hould  be  delivered,  we  (hall  tell  you,  we  muft 
not  counfel  you. 

Mr.  Attorney  hath  told  you  that  the  King  hath  done  it,  and  we  truft 
him  in  great  matters,  and  he  is  bound  by  Law,  and  he  bids  us  proceed  by 
Lav/,  as  we  are  fworu  to  do,  and  fo  is  the  King ; and  we  make  no  doubt 
but  the  King,  if  you  feck  to  him,  he  knowing  the  caufc  why  you  are  iin- 
prifoned,  he  will  have  mercy ; but  wc  leave  that.  If  in  Juttice  wc  ought 
to  deliver  you,  \vc  would  do  it ; but  upon  thefe  grounds,  and  theft  Records, 
and  the  precedents  and  rcfolutions,  we  cannot  deliver  you,  but  you  muft 
be  remanded.  Now  if  I have  miitaken  any  thing,  I defire  to  be  righted  by  , 
my  Brethren,  I have  endeavoured  to  give  the  rcfolutions  of  us  all  '. 

They  continued  incullody  till  the  29th  of  January  following,  when  his 
Majefty  in  Council  order’d  all  the  imprifon’d  Gentlemen  to  be  releas’d; 
and  Writs  being  i Hired  about  this  time  for  electing  Members  of  Parlia- 
ment, to  meet  Metreh  the  1 7th,  thofe  Gentlemen  who  fuffer’d  for  the  Loan, 
were  clc&cd  in  many  places.  On  the  17th  of  March  the  Houle  met,  and 
Sir  John  Finch  was  chofen  Speaker.  On  the  20th,  the  Houle  fettled  their 
Committees ; and  the  22d  was  fpent  in  opening  the  Grievances,  as  Billet- 
ing of  Soldier  1 , Loan; by  H, n/voltnce  and  Privy-Seal,  and  the  imprifomng  certain 
Gentlemen  who  refus'd  to  lend  upon  that  Account,  who  afterwards  bringing  their 
Habeas  k orpus,  were  notwithjlanding  remanded  to  prifon ; nor  did  the  Houfe 
incline  to  fupply  his  Majefty  till  thefe  Grievances  were  redrefied. 

To  which  purpofe  Sir  Francis  Seymour  fpokc  thus: 
rT’HIS  is  the  great  Council  of  the  Kingdom,  and  here  (if  not  here  alone) 
A his  Majefty  may  fee  as  in  a true  glafs  the  State  of  the  Kingdom ; wc 
are  called  hither  by  nisMajefty’s  Writs  to  give  him  faithful  counfel,  fuch 
as  may  (land  with  his  honour ; but  this  wc  muft  do  without  flattery  : we 
are  fern  hither  by  the  Commons  to  difeharge  that  truft  repofed  in  us,  by 
delivering  up  their  juft  grievances,  and  this  wc  muft  do  without  fear:  let 
us  not  therefore  be  like  Camhyfes's  Judges,  who  being  demanded  of  their 
King  whether  it  were  not  lawful  for  him  to  do  what  in  itfelf  was  unlawful  ? 
They,  rather  to  pleafe  the  King,  than  to  difeharge  their  own  confluences, 
anfwered.  That  the  Pmfum  Kings  might  do  what  they  lifted.  This  bafe 
flattery  tends  to  mifehief,  being  fitter  for  reproof  than  imitation  ; and  as 
flattery,  fo  fear  taketh  away  the  judgment : let  us  not  then  be  pofieffed  with 
fear  or  flattery,  of  corruptions  the  bated.  For  my  own  part,  I fliall  fliun 
both  thefe,  and  (peak  my  conference  with  as  much  duty  to  his  Majefty  as 
any  man,  but  not  negleciing  the  Public,  in  which  his  Majefty  and  the 
Commonwealth  have  an  Intcrrft:  but  how  can  wc  (hew  our  affections, 
w hi  1ft  we  retain  our  fears?  or  how  can  we  think  of  giving  of  Sublidics, 
till  wc  know  whether  wc  have  any  thing  to  give  or  no?  For  ifhisMajefty 
be  perfuaded  by  any  to  take  from  his  fubjccts  what  he  will,  and  where  it 
pleafeth  him;  I would  gladly  know  what  wc  have  to  give?  It’s  true,  it  is 
ill  with  thofe  fubjefts  that  fliall  give  laws  to  their  Princes,  and  as  ill  with 
thofe  Princes  which  lhall  ufe  force  with  thofe  laws;  that  this  hath  been 


much  to  that  purpofe  as  the  other  was  before;  he  was  imprifoned  for  an  pcareth  by  thclaft  Levy  of  Money  againjl  an  Adi  of  Parliament.  Again,  Mr. 

outlawry,  and  by  the  commandment  of  the  King  alfo,  and  after  that  the  Speaker,  what  greater  proof  can  there  be  of  this,  than  the  imprfonnunt  f 

releafe  of  the  King’s  commandment  was  certified  to  the  Chief-Jullice,  lie  divers  Gentlemen  for  the  Loan,  who  if  they  had  done  the  contrary  for  fear,  1 

was  thereupon  difeharged.  Vide  the  Record.  their  fault  had  been  as  great  as  theirs  that  were  the  projectors  in  it;  and  1 

The  next  is  7 H.  VII.  Thomas  Brown,  John  Rawlings,  Robert  Sherman  to  countenance  thefa  proceedings,  hath  it  not  been  preached  (or  rather  ' 

and  others,  were  committed  per  mundatum  domini  Regis,  and  lor  felony,  prated)  in  our  Pulpits,  that  all  wc  have  is  the  King’s,  Jure  Diviito,  fay  1 

outlawi y,  and  other  caufes,  as  appears  by  the  Records,  and  after  the  King  thefe  time-fervers;  they  foi fake  their  own  function,  and  turn  ignorant 

rcleafeth  his  commandment,  and  that  the  outlawry  (hould  be  reverfed,  and  Statcfmcn  : we  fee  how  willing  they  will  be  to  change  a good  Confcicnce 

for  the  felony  he  was  bailed.  Vide  the  Record.  for  a Bifhoprick;  and  (Mr.  Speaker)  we  fee  how  eafv  it  is  for  a Prince,  | 

So  that  you  may  fee  the  offences  mentioned  in  the  Warrant  for  the  com-  how  juft  and  good  forver,  to  lie  abufed,  in  regard  he  muft  fee  with  other 

mitment  were  triable  here,  and  when  the  King  releafes  his  commandment  men’s  eyes,  and  hear  with  other  men’s  ears.  Let  us  not  flatter  his  Majef- 

they  were  bailed  for  the  reft,  but  they  that  were  committed  by  the  com-  ty,  it  is  too  apparent  to  all  the  World,  the  King  and  People  fuffer  more 

mandmeut  of  the  King  were  relcafcd  by  the  King.  now  than  ever ; his  Majefty  in  his  affairs  abroad,  and  his  People  in  their 

lit  7.  H.  Vil.  the  cafes  of  William  Bartholomew , Henry  Carre,  William  eftates  at  home  : hutjwiil  youjknowthe  reafon  of  all  this  ? Let  us  look  back  to 

Chafe,  and  others,  is  to  the  fame  effect,  by  all  which  you  may  fee,  that  the  atftions  of  former  Princes,  and  we  fliall  finJ  that  thofe  Princes  have  been 

when  the  King  rcleafeth  his  commandment,  they  were  bailed  for  the  reft,  in  greateft  want  and  extremity  that  exa&cd  moft  oftheir  fubjefts,  and  mod 

and  as  they  were  committed  by  the  King’s  commandment,  fo  they  were  unfortunate  in  the  choice  oftheir  Miniftcrs,  and  to  have  failed  moll  in  their 

releafed  by  the  King’s  command.  undertakings  ; happy  is  that  Prince  that  hath  thofe  that  are  faithful  of  his 

Now  here  I (hall  trouble  you  with  no  more  precedents,  and  you  fee  your  Council.  That  which  his  Majefty  wanted  in  the  management  of  his  .iffairs 

own  what  conclulion  they  produce.  And  as  to  thofe  ftrong  precedents  concerning  France  and  Spain,  I am  dear,  was  his  want  of  faithful  Council 

alledged  on  the  other  fide,  we  are  not  wifer  than  they  that  went  before  us  ; to  advife:  the  reafon  is  plain,  a Prince  is  ftrongeft  by  faithful  and  wifeCoun- 

and  the  common  cuftom  of  the  law  is,  the  Common  Law  of  the  land,  and  cil ; I would  I could  truly  fay,  fuch  have  been  employed  abroad.  I will  con- 

• Mr.  If  hitlocJc  in  his  Memorials  of  the  Englifb  Affairs,  Page  8.  (Edit.  i?i».)  (ays,  " Five  of  the  iraprifon'd  Gentlemen,  by  Habeas  Corpus  were  brought  to  the  Engfs-Beneb  < 

“ and  (by  their  Counfel  aflign’d)  took  exceptions  to  the  Return,  For  that  a bud  not  the  ceafe  of  their  Commitment,  but  oftheir  Detainer  in  Prifon,  per  Ipccialc  man  datum  Re* 

“ gis,  which  is  BO  particular  tttufe ; and  the  Ijiv  being  molt  tender  of  the  fubje&s  liberty,  Noye,  Stlden,  Bramfttn , Calthrope  and  others,  vrho  were  of  Counfel  for  the  PH* 
foners,  prayed  they  might  oc  rcleafed  and  difeharged.  , 

Heath,  the  King's  Attorney,  at  another  day  argued  in  maintenance  of  the  Return.  Hyde,  Chief- Jufticc, declared  the  opinion  of  the  Court,  That  Ibe  Return  was  pgfitive  *-'■* 
abfolule,  by  tie  King's  fpccial  com; nano,  and  the  figniftcation  of  it  by  site  Lords  of  the  Council  is  only  to  inform  the  Court  t And  that  lot  Habeas  Corpus  is  ntt  :o  -cturn  tie  caufe  °f’^[ 
Intprifcr.moit,  but  of  (he  detention  in  prifon ; that  the  matter  of  tbit  Bjt-sm  is  fujftiient,  and  tbo  Court  is  tut  to  examine  tie  truth  of  the  Return,  but  muft  tube  it  as  it  it.  So  tW 
Z’rifoncrt  were  remanded.  r 
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fcfs,  and  ftill  (hall  from  my  heart,  he  is  no  good  fubjecl,  nor  well  affected 
to  hii  Majefty  and  the  State,  that  will  not  willingly  and  freely  lay  down 
his  Life,  when  the  end  may  be  the  fcivice  of  his  Majefty,  and  the  good  of 
the  Common-weal.  But  on  the  contrary,  when  againft  a Parliament- Law, 
the  fubjeft  (hall  have  taken  from  him  his  goods  againft  his  will,  and  his 
liberty  aaainfi  the  taws  of  the  land  ; lhall  it  be  accounted  want  of  duty  in 
us  to  Band  upon  our  privileges,  hereditary  to  us,  and  confirmed  by  fo 
many  Acts  of  Parliament  t 

In  doing  this  we  fhall  but  tread  the  fops  of  our  forefathers,  who  ever 
preferred  the  public*.  Intereft  before  their  own  right,  nay,  before  their  own 
Jives;  nor  can  it  be  any  wrong  to  his  Majefty  to  Hand  upon  them,  fo  as 
thereby  we  may  be  the  better  enabled  to  do  his  Majefty  fcrvicc.  Bui 
it  will  be  a wrong  to  us  and  our  pofority,  and  our  conferences,  if  we  wil- 
lingly forego  that  which  belongs  unto  us  by  the  law  of  God,  and  of  the 
Lino,  and  this  wc  fhall  do  well  to  prefent  to  his  Majefty;  we  have  no 
caute  to  doubt  of  his  Majdly's  gracious  acceptation. 

Sir  'Thomas  IVenfunrtb. 

THIS  debate  carries  a double  afpeft  towards  the  Sovereign  and  the  Sub- 
ject ; though  both  be  innocent,  both  arc  injured  and  both  to  be  cured. 
Surely,  in  thcgrcatell  humility  1 fpcak  it,  thefe  illegal  ways  arc  punifiimcnt 
and  marks  of  indignation,  the  raijing  of  Leasts  ftrcxlgthencd  by  commiflion, 
with  unheard-of  inftructions  and  oaths;  the  billeting  of  Soldiers  by  the 
Lieutenants,  and  Deputy-Lieutenants,  have  been  as  if  they  could  have  per- 
fuadt  d Ciiriftian  Princes,  yea  Worlds,  that  the  right  of  Empires  had  been 
to  take  away  by  foong  hands,  and  they  have  endeavoured,  as  far  as  polE- 
ble  for  them,  to  do  it.  This  hath  not  been  done  by  the  King  (under  the 
pleafmg  fhade  of  whole  Crown  1 hope  we  fhall  ever  gather  the  fruits  of 
Juftice),  but  by  projectors,  who  have  extended  the  prerogative  of  the  King 
beyond  the  juft  fymmetry,  which  maketh  a fweet  harmony  of  the  whole  : 
they  have  brought  the  Crown  into  greater  want  than  ever,  by  anticipating 
the  Revenues ; and  can  tilt  fhephera  be  thus  fmitten,  and  the  uieep  not  feat- 
ured ? They  have  introduced  a Privy-Council,  ravilhing  at  once  the 
Ipheres  of  all  ancient  government,  imprifoning  us  without  either  bail  or  bond ; 
they  have  taken  from  us,  what  f What  fhall  I fay  indeed,  what  have  they 
left  us ; All  means  of  (applying  the  King,  and  ingratiating  ourfclvcs  with 
him,  taking  up  the  root  of  all  propriety,  which  if  it  be  not  feafonably  ft t 
again  into  the  ground  by  his  Majefty'  own  hands,  wc  (hall  have,  inllead  of 
beauty,  baldn-.  Is.  To  the  making  of  thole  whole,  I fhall  apply  myfel f,  and 
propound  a remedy  to  all  thefe difeafes.  By  one  and  the  fame  thing  have 
King  and  People  been  hurt,  and  by  the  fame  mull  they  be  cured ; to  vin- 
dicate, what,  new  things?  No,  our  ancient  vital  liberties,  by  rc-inforcing 
the  ancient  laws  made  by  our  anccftors,  by  letting  forth  fuch  a charaiter 
of  them,  as  no  licentious  fpirit  fhall  dare  to  enter  upon  them.  And  fhall 
wc  think  this  is  a way  to  break  a Parliament  ? No,  our  delires  arc-  model! 
and  juft,  I fpeak  truly,  both  for  the  Intereft  of  the  King  and  People;  if 
wc  enjoy  not  thefe,  it  will  be  impolliblc  for  us  to  relieve  him. 

Therefore  let  us  never  fear  they  fhall  not  be  accepted  by  his  goodnefs ; 
wherefore  I fhall  fhortly  defeend  to  my  motions,  conlifting  of  four  parts; 
two  of  which  have  relation  to  our  perfons,  two  to  the  propriety  of  goods. 
For our  perfons;  firft,  the  freedom  of  them  from  imprifonment : fecondly, 
from  employment  abroad,  contrary  to  the  ancient  culioins.  For  our  goods, 
that  no  Levies  be  made,  but  hy  Parliament:  1‘ccondlv,  no  billctting  of 
Soldiers.  It  is  mcift  nccellary  that  thefe  be  rcfolved,  that  die  fubjecl  may 
be  fecured  in  both. 

Sir  Benjamin  Rudy  or d. 

•"THIS  is  the  crifisof  Parliaments  ; wc  fhall  know  by  this  if  Parliaments 
-*■  live  or  die,  the  King  will  be  valued  by  the  fuccefs  of  us,  the  Counfcls 
of  thisHoufc  will  have  operations  in  all,  ’tis  fit  we  be  wife  ; his  Majefty 
begins  to  us  with  affection,  proclaiming,  that  he  will  rely  upon  his  People's 
love.  Prefervation  is  natural,  wc  arc  not  now  on  the  bene  ejJi,  but  on  the 
*J]i ; be  fure  England  is  ours,  and  then  prune  it.  Is  it  no  ("mall  matter  that 
we  have  provoked  tworr.oft  potent  Kings?  We  have  united  them,  and  have 
betrayed  ourfclvcs  more  than  our  Enemies  could.  Men  and  Brethren, 
what  fhall  we  do  ? Is  there  no  Batin  in  Gilead  ? If  the  King  draw  one  way, 
and  the  Parliament  another,  wc  muft  all  fink.  I refpc#  no  particular,  I 
am  not  fo  wife  to  contemn  what  is  determined  by  the  major  part ; one  day 
tells  another,  and  one  Parliament  inftructs  another.  I defire  this  Houfe  to 
avoid  all  conteftations,  the  hearts  of  Kings  arc  great,  ’ris  comely  that  Kings 
have  the  better  of  their  fubjeSs.  Give  the  King  leave  to  come  off ; I be- 
lieve his  Majefty  expects  but  the  occafion.  'Tis  lawful,  and  our  duty  to 
advifehis  Majefty,  but  the  way  is  to  take  a right  courfe  to  attain  the  right 
end;  which  1 dtink  may  be  thus:  by  trufting  the  King,  and  to  breed  a 
trull  in  him;  by  giving  him  a large  fupply  according  to  his  wants,  by 
proftratmg  our  grievances  humbly  at  his  feet,  from  thence  they  will  have 
the  beft  way  to  nis  heart,  that  is  done  in  duty  to  his  Majefty.  And  to  fay 
all  atonoe,  let  us  all  labour  to  get  the  King  on  our  fide,  and  this  may  be 
no  hard  matter,  confidering  the  near  fubfifonce  between  the  King  and  People. 
Sir  Edward  Coir. 

J~\UM  tcTTpus  habemus,  bonum  opinmur.  1 am  abfolutcly  forgiving  a fup- 
ply to  his  Majefty;  yet  with  fome  caution.  To  tell  you  of  foreign 
Gangers  and  inbred  evils,  1 will  not  do  it;  the  State  is  inclining  to  a con- 
sumption, yet  not  incurable  : 1 fear  not  foreign  Enemies,  God  fend  us 
Peace  at  home  : for  this  difeafe  I will  propound  remedies,  I will  fcck  no- 
thing out  of  mine  own  head,  but  from  my  heart,  and  out  of  Ails  of  Par- 
liament. I am  not  able  to  fly  at  all  grievances,  but  only  at  Loans.  Let  us 
Mot  flatter  ourfclves  ; who  will  give  Sublidies,  if  the  King  may  impofc 
what  he  will  ‘ and  if,  after  Parliament,  the  King  may  inhaunce  what  he 
plcafcth  ? I know  the  King  will  not  doit,  I know  he  is  a religious  King, 
free  from  perfonal  vices  ; but  he  deals  with  other  men’s  hands,  and  fees 
With  other  men's  eyes.  Will  any  give  a Subfidy  that  will  be  taxed  after 
at  pleafure  ? The  King  cannot  tax  any  by  way  of  Loans  : I 
mfter  from  them,  who  would  have  this  of  Loans  go  amongft  Grievances, 
“UJ  I would  have  it  go  alone. 

. I’ll  begin  with  a noble  Record,  it  chears  me  to  think  of  it,  25  E.  HI.  it 
Is  Worthy  to  be  written  in  Iccters  of  gold  ; Loans  againji  the  will  ef  the  Sub- 
Je">  arr  ngainJJ  Reeifm,  and  the  F-onihifts  of  the  Lend , and  they  defirc  refti- 
ution  : What  a word  is  that  Francbifir  The  Lord  may  tax  his  Villein 
r'Sh  or  low,  but  it  is  againll  the  Franchifes  of  the  Land,  for  Freemen  to 
66  taxed  but  by  their  confent  in  Parliament.  French if*  is  a French  word, 


and  in  Latin  it  i*  Libntas.  In  Magna  Ckarta  it  it  provided,  that,  Nullt/s 
liber  homo  rapiatur  vtl  imprifonetur  aut  dijpi/ietur  de  libers  tenements  Jhc,  &iC. 
niji  per  leg.. It  judicium  peris*  fusrum  vtl  per  l gem  terra-,  which  Charter 
hath  been  confirmed  by  good  Kings  above  thirty  times. 

When  thefe  Gentlemen  had  fpoken.  Sir  je/-i  Coat,  Secretary  of  State, 
took  up  the  matter  for  the  King,  and  concluded  for  redrefs  of  Grievances, 
fo  that  fupplies  take  the  predecehcy  ; and  laid  : 

Mr.  Secretary  Cook. 

T Had  rather  you  would  hear  any  than  me;  1 will  not  anfwer  what  hath 
been  already  I'pob-n  ; my  intent  is  not  to  (Hr,  but  roqukt ; not  to  pro-  . 
vokc,  but  toappeafe  : my  delire  is,  that  every  one  refort  to  h-s  own  heart 
to  reunite  the  King  and  his  State,  and  to  take  awav  the  fcandalfrom  us; 
every  onefpeaks  from  the  abundance  of  his  heart : 1 do  conclude  out  of 
ever)  one’s  conclutioii,  to  give  to  the  King,  to  redrefs  grievances;  all  the 
difference  is  about  the  manner.  We  all  are  Inhabitants  in  one  Houfe,  the 
Commonwealth,  let  every  one  in  fomewhat  amend  his  Houfe,  fomewhat 
is  amils:  but  if  sill  the  Houle  be  on  fire,  will  we  then  think  of  mending 
what  is  amils  ? will  you  not  rather  quench  the  fire  ? the  danger  all  appre- 
hend. The  way  that  is  propounded,  l feek  not  to  decline,  illegal  courfes 
have  been  taken,  it  mult  be  coiifcllld,  the  redrefs  mull  be  by  Laws  and 
Punifinnent : but  wirhal,  add  the  Law  of  neceflity ; recertify  hath  no 
law,  you  muft  abilitatc  the  State  to  do,  what  you  do  by  petition  require. 
It  is  w ilhed  wc  begin  with  grievances;  I deny  not  thatwe  prepare  them, 
hut  (hail  wo  offer  them  firlt?  Will  not  this  feem  a condition  with  his 
.Vlajelly?  Do  wc  not  deal  with  a wife  King,  jealous  of  his  honour  ? All 
fublidics  cannot  advantage  his  Majeftv  fo  much,  as  that  his  fubjecls  do 
agree  to  f.iptily  him  ; this  will  amaze  the  Enemy  more  than  ten  Subfidics ; 
begin  therefore  with  the  King,  and  not  with  Ourfclvcs. 

Sir  R u.it  Phillip.. 

'“PHIS  day’s  debate  makes  me  call  to  mind' the  cuftom  of  the  Romans, 
who  had  a folcmn  Feaft  once  a year  for  their  Slaves,  at  which  time 
they  had  liberty  (without  exception)  to  fpeak  what  they  would,  whereby  to 
cafe  their  affiided  minds  ; which  bring  finilhed,  they  (cverally  returned  to 
their  former  fervitude.  This  may,  with  ionic  reftmhlance  and  diftinction, 
well  fet  forth  our  prefent  Hate  ; where  now,  after  the  revolution  of  fome 
rime,  and  grievous  fulferings  of  many  violent  opprt  lSons,  we  have(asthofc 
Slaves  had)  a day  of  liberty  of  l'pecch  ; but  Ih  ill  not,  I trull,  be  herein 
Slaves,  for  we  arc  free,  wc  are  not  Bondmen,  but  Subjects  : thele,  after 
their  fcafts,  were  Slaves  agaiu ; but  ’tis  our  hope  to  return  Freemen.  I am 
glad  to  fee  thi?  morning’s  work,  to  fee  fuch  a fenfe  of  the  grievances  under 
which  wc  groan.  I fee  a concurrence  of  grief  from  all  parts,  to  fee  the 
Subject  wronged,  and  a fit  Way  to  fee  the  Subject  righted  : I expected  to  fee 
a divifion,  but  1 fee  an  honourable  conjunction,  and  l take  it  a good  omen. 
It  was  wiflied  by  one,  that  there  were  a forgetl'ulnels  of  all ; let  him  not 
profper  that  wilneth  it  not.  No,  there  is  no  fuch  ways  to  perfect  remedy, 
as  to  forget  injuries ; but  not  fo  to  forget,  as  not  to  recover  them.  It  was 
ufual  in  Rome  to  bury  all  injuries  on  purpofe  to  recover  them.  It  was 


„.  - except 

againft  us,  or  we  againfthim.  The  dangers  abroad  are  prefented  to  ts  ; 
he  is  no  Englijhutan  that  is  not  apprchenftve  of  them. 

We  have  provoked  two  potent  Kings  (the  one  too  near),  who  arc  too 
flrongly  joined  together ; the  dangers  arc  not  chimerical,  but  real,  I ac- 
knowledge it,  but  it  muft  be  dine  in  proportion  of  our  dangers  at  home  : I 
more  fear  the  violation  <>f  publick  Ri..  u-  -'t  home,  than  a foreign  Enemy. 
Muft  it  be  our  duties  and  direction  to  defend  foreign  dangers,  and  eftablilh 
fccurity  againft  iheni,  and  fhall  wt  not  look  at  that  which  fhall  make 
us  able  and  willing  thereunto  ? We  (hall  not  omit  to  confide  and  truft  hi? 
Majefty,  othciwiic  our  Ctr.infels  will  be  with  fears,  and  that  becomes  not 
Englijhmen.  The  unaccuftomed  violences  (I  have  nothing  hut  a good 
meaning)  trench  in:o?.!l  we  have.  To  the  four  particulars  already  men- 
tioned, wherein  we  fuller,  one  more  may  be  added,  left  God  forbear  to 
hear  me  in  the  day  of  my  trouble;  our  Religion  i-  made  vendible  byCom- 
milEons:  AJas ! now  a toleration  is  granted  (little  lei's),  and  men  for  pecu- 
niary annual  rates  difpenled  withal,  whereby  Papifts,  without  fear  of  law, 

Eraiti fc  Idolatry,  and  feoff  at  Parliaments,  at  Laws,  and  all.  It  is  well 
nown,  the  people  of  this  State  arc  under  no  other  fubjedtion,  than  what 
they  did  voluntarily  confent  unto,  by  the  original  contract  between  King 
and  People;  and  as  there  are  many  Prerogatives  and  Privileges  conferred 
on  the  King,  fo  there  are  left  to  the  Subject  many  nccellary  Liberties  and 
Privileges,  as  appears  by  the  common  Laws  and  Acts  of  Parliament,  noe- 
withftanding  what  theft  two  Sycophants  (Sibtbosp  and  Mv:  waring ) have 
prated  in  the  Pulpit  to  the  contrary.  Was  :h*.  re  ever  yet  King  of  England 
that  diredtly  violated  tile  Subject*  Liberty  and  Property,  but  their  actions 
were  ever  complained  ofin  Parliament,  and  no  fooner  complained  of  than 
redreffed  l 21  E 111.  there  went  out  a Coinmiftion  to  raife  money  in  a 
(trance  manner;  the  fucceeding  Parliament  prayed  rcdrels,  and,  till 
H.  Vlil.  we  never  heard  of  the  laid  Commiflion:,  again. 

Another  way  was  by  Loan,  a Worm  that  canktr’d  the  Law,  the  Par- 
liament did  redrefs  it,  and  that  money  was  paid  again.  The  next  little 
Engine  was  Benevolence ; what  the  force  of  that  was,  look  into  the  Statute 
of  R.  III.  which  damned  that  particular  way,  and  all  other  indirect 
ways. 

Since  rite  Right  of  the  Subject  is  thus  bulwark'd  by  the  Law  of  the 
Kingdom,  and  Princes  upon  complaint  have  redrelfed  them,  I am  con- 
fident we  (hall  have  the  like  caufc  of  joy  from  his  Majefty. 

1 will  here  make  a little  dicrefiion  : The  County  ( Somerfetjhire)  I ferve 
for,  were  pleafed  to  command  me  to  feek  the  removal  from  them  of  the 
grcatcll  burthen  that  ever  people  fuffered.  It  was  excellently  laid,  Com- 
miffionary  Lieutenants  do  deprive  us  of  all  Liberty;  if  ever  the  like  was 
feen  of  the  Lieutenancy  that  now  is,  I will  never  be  believed  more  : Tiny 
tell  rhe  people  they  muft  pay  fomuch  upon  warrant  from  a Dcputy-Licu- 
trnant,  or  be  bound  to  the  good  behaviour,  and  lent  up  to  the  Lords  of 
the  Council ; it  is  the  ftntngeft  Engine  to  rend  the  liberty  of  the  Sub- 
ject that  ever  was:  There  is  now  a Decent-,  in  in  every  County,  and 
amongft  that  Decemviri , there  is  fome  Claudius  .dppius  that  feck  their 
own  revenges.  We  complain  of  Loans  and  /rn'-  'jitiens,  but  when  De- 
puty-Lieutenants may  lend  Warrants  to  ttnprifon  our  Perfons  at  pica- 

lure. 
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fare,  if  we  pay  not  what  they  fent  for,  it  concerns  us  to  prefcrve  the  Coun- 
try in  freedom,  and  to  conmlcr  of  this  kind  of  people.  There  is  now  Ne- 
crjjity  brought  in  for  an  argument ; all  know  that  Necejfuy  is  an  armed  nun, 
and  that  A ecejjity  is  an  tvii  Ciunjedor , I would  we  haJ  never  known  that 
Counfel ; we  are  almoft  grown  like  the  Tur  't,  who  fend  their  Janizaries, 
who  place  the  Halbert  at  the  door,  and  there  he  is  Matter  of  the  houfe.  W e 
have  Soldiers  billettcd,  and  War  rams  to  colltcl  money,  which  if  they  do 
not,  the  Soldiers  mutt  come  and  rifle.  The  Reman,  fending  one  into  Spain, 
found  no  greater  complaint,  than  the  difcontcr.t  that  did  arife,  from  Sol- 
diers placed  amougfi  them.  I would  you  would  look  into  Forte  face,  where 
he  puts  the  Prince  in  mind,' what  mitcry  he  faw,  where  Soldiers  were  put 
upon  the  people : But,  faith  he,  no  tnan  is  forced  to  take  Soldiers  but  Inns 
and  they  are  to  be  paid  by  them,  i deftre  we  refort  to  his  Majcfty  for  rc- 
drefs,  and  to  reduce  all  into  bound*. 

The  other  way  of  Grievance  is  a Judgment  in  a legal  courfc  of  pro- 
ceeding ■,  wc  have  had  three  Judgments  of  late  times,  all  exceeding  one 
attach'.:  in  prejudice  of  the  Subject : The  firlt  was,  that  which  was  judged 
in  ali  formality,  the  Ptjlnah  (Setts)  cafe,  which  People  1 honour  ; for  wc 
find  many  of  them  love  us  mute  chan  we  do  purfelvcs : 1 do  noc  complain 
of  it,  but  only  mention  it. 

Tile  other  judgment  was  for  Impofieions,  which  was  given. in  the  Ex- 
chequer, and  tins  Houfe  twice  afterwards  damned  that  judgment : How 
remils  our  eyes  are  upon  that,  1 grieve  to  fee. 

There  is  a Judgment,  if  1 may  fo  call  it,  a fatal  Judgment  againit  the 
Liberty  of  the  Subject,  Mub.  3 Car.  in  Sir  John  Htveningham’s  cafe,  ar- 
gued at  the  Bar,  and  pronounced  but  by  one  alone.  1 can  live,  although 
another  without  Title  be  put  to  live  with  me;  nay,  I can  live,  although 
I pay  Excifes  and  Impolitimis  for  more  than  I do : but  to  have  ray  liberty, 
which  is  the  foul  of  my  life,  taken  from  me  by  power,  and  to  be  pen:  up 
in  3 Gaol  without  rente  y by  i_aw,  and  this  to  be  lo  adjudged  to  perilli  in 
Gaol ; O improv  ident  Anccllors  ! O unwife  Forefathers  ! to  be  fo  curious 
in  providing  for  the  quit:  poll  llion  of  our  Lands  and  Liberties  of  Parlia- 
ment, and  to  nsgleil  our  Pcrfons  and  Bodies  and  to  let  them  die  in  prifon, 
and  that  durante  bene  pinole,  remetlilcis.  If  this  be  Law,  what  do  we  talk 
of  our  Liberties  r Why  do  we  trouble  ourlelves  with  the  difputc  ol  Law, 
Franclufcs,  Propriety  of  Goods  ? It  is  the  Surnma  totalis  of  all  mifetks  ; 

I Will  not  'ay  it  was  erroneous,  but  I hope  wc  Audi  I'peakour  minds,  when 
that  Judgment  comes  here  to  be  debated.  What  may  a man  call  this  ? if 
not  Liberty.  Having  palled  in  fome  confufion  in  tnc  faihion  of  my  deli- 
very, I conclude:  We  will  conlider  two  particulars,  his  Majetty,  and  his 
Pcopie.  His  Majefty  calls  to  us,  ami  craves  our  afliltance  to  revive  again 
his  honour,  and  the  honour  of  the  Nation:  Ti  e People  fend  us,  ns  wc 
hope,  with  that  direction,  that  wc  ihall  return  to  them  with  that  Olive- 
branch,  that  a durance  of  bring  free  from  thofe  calamities,  under  which 
they  can  hardly  breathe.  Our  fins  have  brought  on  us  thofe  miferics,  let 
us  all  bring  our  Portion  to  make  up  the  wall : wc  come  with  loyal 
hearts;  his  Majcfty  ihall  find,  that  it  is  we  that  arc  his  faithful  Counci- 
lors ; let  all  Sycophants  be  far  removed  from  his  Majeily,  fince  we  cannot 
help  his  Majeily  without  evening  our  grievances  ; let  us  dii'charge 
our  dutie.-  therein  : yet  while  wc  feck  Liberty',  we  will  not  forget  Subjec- 
tion. All  things  a State  can  be  capable  of,  either  blelfings  er  puniihments, 
depend  on  this  meeting  : if  any  think  the  King  may  be  fuppiied,  and  the 
Commonwealth  pteferved  without  redrefs  of  grievances,  lie  is  deceived. 
The  Kings  of  England  were  never  more  glorious  than  when  they  trufted 
their  Subjcdls;  let  us  make  all  hafle  to  do  the  Errand  for  which  weeame  ; 
let  the  Houle  confidcr  to  prepare  our  Grievances  fit  for  his  Majefty’s  view, 
not  to  make  a Law  to  give  us  new  Liberties,  but  declaratory,  with  rcfjtec- 
tive  Penalties  ; fo  that  thofe  which  violate  them,  if  they  would  be  vile, 
they  ihould  fear  infamy  with  men  ; and  then  we  ihall  think  of  inch  a Sup- 
ply as  never  Prince  received,  and  with  our  money  we  ihall  give  him  our 
hearts,  and  give  him  a new  people  rais'd  from  the  dead : Then  I hope  this 
Parliament  will  been  titled.  The  Parliament  of  Wonders,  and  God’s  Judg- 
ments diverted,  and  thefe  beams  of  goodnefs  fhall  give  us  life,  and  we  ihall 
go  home  to  our  own  Countries,  and  leave  our  Poftcrities  as  free  as  our  An- 
ceftors  left  us. 

But  this  day,  as  alfo  the  two  next  days  Debate,  produced  no  Rcfolutions, 

Monday,  24  March,  Secretary  Cock  renewed  the  motion  of  Supplies  for 
his  Majeily,  yfct  fo,  that  Grievances  be  likewife  taken  into  confideration. 

Then  he  made  a motion.  That  the  fame  Committee  may  hear  Propoll- 
tions  of  general  heads  of  Supply,  and  afterwards  go  to  other  bufinefles  of 
the  day  for  Grievances.  Others  preferred  the  confideration  of  Grievan- 
ces, as  a particular  root  that  invaded  the  main  Liberty  of  the  Subject.  It 
is  die  Law  (&id  they),  that  glorious  fundamental  Right,  whereby  we  have 
power  to  give;  wc  defirc  but  that  his  Majefty  may  lee  us  have  that  Right 
therein,  which,  next  to  God,  wo  all  defirc ; and  then  wc  doubt  not,  but  we 
ihall  give  his  Majefty  all  fupply  wc  can.  The  time  was,  when  it  was  ufual 
to  defirc  favours  for  lowing  of  difcorJs,  as  Gondomar  did  for  Raleigh’s,  head . 
But  the  Jebates  of  this  day  came  to  no  Refolution. 

The  day  following,  being  the  25th,  Mr.  Secretary  Cook  tendered  the 
Iloufc  certain  Propofitiuns  from  the  King,  touching  Supply;  and  told 
them.  That  his  Majefty,  finding  time  precious,  expeds  that  they  ihould  ] 
begin  fpeedily,  left  they  fpend  that  time  in  deliberation,  which  ihould  be 
fpent  in  adion  ; that  he  e {leans  the  Grievances  of  the  Houle  his  own,  and 
{lands  not  on  Precedents  in  point  of  Honour.  Therefore,  to  fatisfy  his 
Majeily,  let  the  fame  Committee  take  his  Majefty’-,  Propofitionsimo  confi- 
dcration,  and  let  both  concur,  whether  to  fit  on  one  in  the  forenoon,  or 
the  other  in  the  afternoon,  it  is  all  one  to  his  Majefty. 

Hereupon  thcHoufe  turned  thcmfclvcs  into  a Committee, and  commanded 
Edward  Littleton,  Efq;  unto  the  Chair,  and  ordered  the  Committee  to  take 
into  confideration  the  Liberty  of  the  Subjed,  in  his  Perfon,  and  in  his 
Goods  ; and  allb  to  take  into  confideration  his  Majefty’s  Supply.  In  this 
Debate  the  Grievances  were  reduced  to  fix  heads,  as  to  our  Pcrfons. 


1.  Attendance  at  the  Council-board. 

2.  Impriionmcnt. 

3.  Confinement. 

4.  Defignation  for  foreign  Imployment. 

5.  Martial  Law. 

6.  Onduc  Proceedings  in  matter  of  Judicature. 

The  iirft  matter  debated,  was  the  Subject's  Liberty  in  his  perfon  ; the 
particular  inftance  was  in  the  cafe  of  Sir  John  Heuer.ingham,  and  thofe  other 
Gentlemen  who  were  impri foiled  about  Loan-money,  and  thereupon  had 
brought  their  Habeas  Corpus,  had  their  Cale  argued,  and  were  neverthelef* 
remanded  to  Prifon,  and  a Judgment,  as  it  was  then  laid,  was  entered. 

Then  Sir  Edward  Cuke  fpoke  as  follows. 

T T is  true,  that  the  King’s  Prerogative  is  a part  of  the  Law  of  this  King- 
1 dom,  and  a fupremc  part,  lor  the  Prerogative  is  highly  tendered  and  ref- 
pt-ck'd  of  the  Law  ; yet  it  hath  bounds  let  unto  it  by  the  Laws  of  England. 
But  fome  worthy  Members  of  this  Houle  have  fpokeu  of  foreign  States, 
which  I conceive  to  be  a foreign  Speech,  and  not  able  to  weaken  the  fide  I 
ftull  maintain. 

That  Mr  Attorney  (Sir  Relent  Heath)  may  have  fomething  to  anfwcr 
unto,  1 will  (peak,  without  taking  another  day,  to  the  body  of  the  Caufe, 
yet  keeping  lanrerhing  in  llorc  fot  another  time.  I nave  not  mv  Fade  nucum 
here,  yet  1 will  endeavour  to  recite  my  Authontics  truly  ; 1 Ihall  begin  with 
an  old  Authority,  for  Err/rem  ad  Jan  frincipia  referee,  ejl  refellere. 

The  ground  of  this  error  was  the  Statute  of  JVrjl.  l.  cetp.  15.  which 
faith.  That  thofe  are  not  replcviable,  who  are  committed  for  the  death  of 
a man,  or  by  the  commandment  of  the  King,  or  his  Juftices,  or  tor 
the  Fore  ft  (for  fo  it  was  cited;)  and  Stanford  72.  expounding  hereof, 
the  commandment  of  the  King  to  be  the  commandment  of  the 
King's  mouth,  or  of  his  Council : but  it  is  clear  that  by  freueptum  is 
under  flood  the  commandment  of  the  Julticcs  of  the  King's  Bench,  and  Com- 
mon-Pi,  n:  ; and  this  is  cent  empor tinea  eocpefitvr,  au.r  tjl  fortiffuna  in  lege. 

To  this  purpofe  1 tide  IVejltts.  I.  tap.  9.  tire  Book  of  2 R.  Jl.  item , cap.  10. 
dc  maufaQorihus  in  pare,  the  Book  of  8 Hen.  IV.  5.  item,  25.  26.  29.  cap. 
ejufdem  Jlatnti,  whereby  ir  may  appear  that  the  commandment  ncre  fpoken  of 
to  be  the  commandment  of  tire  King,  is  his  commandment  by  the  Judges, 
Pratepttm  Domini  Regis  in  Curia,  nut  in  Camera.  So  it  is  likewife  taken  r 
R.  11.  cap.  12-  in  a Statute  made  in  the  next  King’s  Reign,  and  cxprcily 
in  Dyer,  pel.  162.  §.  50.  & fsl.  192.  §•  24.  Shall  I further  prove  it  by 
matter  of  Record  ? Fac  hoc  C3*  viva  ; it  is  1 8 E.  III.  Rot.  33  co,am  Regt , 
J.hnBUjhns  cafe ; who  being  committed  and  detained  in  prilon  by  the 
commandment  of  the  King,  was  difeharged  by  Habeas  Corpus,  to  quod  Breve 
Domini  Regis  non  Jieit  Ji/fficiens  caufa. 

All  the  Acts  of  Parliament  in  title  of  Accufatim  arc  direct  to  the  point, 
and  alfo  the  t6  Hen.  VI.  B'ooie  and  Littleton , 2.  8.  mnjlrant  de  fait  182. 
per  Cur.  The  King  cannot  command  a man  to  be  arretted  in  his  prefence : 
the  King  can  arreil  no  man,  be  caufe  there  is  no  remedy  againfl  Him,  1 Hen. 
VII.  4.  likewife  preedit 7.  flat.  cap.  18.  the  King’s  pleafurc  is  not  binding 
without  the  aflent  of  the  Realm. 

1 never  read  any  opinion  againfl:  what  I have  fiiid,  but  that  of  Stamford, 
miftaken  (as  you  fee)  in  the  ground  : yet  l fay  not  that  a man  may  not  be 
committed  without  precife  fliewing  the  caufc  in  particular ; for  it  is  fulfi- 
cicnt  if  the  caufe  in  general  be  {hewed,  as  for  Trealon,  Idc.  1 . E.  II.  flat,  de 
fran  genii,  prifon.  radius  hubeat  judicium,  id c.  there  the  caufe  of  imprifonment 
mull  be  known,  elfe  the  Statute  will  be  of  little  force  ; the  words  thereof 
do  plainly  demonftrate  the  intent  of  the  Statute  to  be  accordingly. 

1 will  conclude  with  tire  highell  authority,  that  is,  25  chap,  of  the  AUi 
of  the  Apoilles,  the  lail  verle,  where  Saint  Paul  faith,  It  is  againfl  reafon  to 
fend  a, man  to  prifon  without  flouring  a caufe. 

Thus,  Mr.  Attorney,  according  totne  rules  of  Phyfick,  1 have  given  you 
a Preparative,  which  doth  precede  a purge.  I have  much  more  in  ilorc  *. 

Mr.  CreJfwolPs  Speech. 

T Stand  up  to  fpeak  fomewhat  concerning  the  point  of  the. Subjects griev- 
A anecs  by  imprifonment  of  their  pcrfons  without  any  declaration  of  the 
caufe,  contrary  unto,  and  in  derogation  of,  the  fundamental  Laws,  and  Li- 
berties of  this  Kingdom. 

I think  I am  one  of  the  Puifncs  of  our  profeflion,  which  are  of  the  Mem- 
bers of  this  Houle ; but  howioever  furc  I am  in  that  refpccl  of  my  own  in- 
abilities, i am  the  Puifne  of  all  the  whole  Houfc  ; therefore,  according  to 
the  ufual  courfe  of  Students  in  our  profeflion,  I (as  the  Puifne)  fptak  firtt  in 
time,  becaule  1 can  fpcak  lcaft  in  matter. 

-In  purfuance  of  which  courfe  1 (hull  rather  put  the  cafe  than  argue  it : 
and  therefore  I ihall  humbly  defire  firil  of  all,  of  this  honourable  Houfe  in 
general,  that  the  goodnefs  of  the  caufe  may  receive  no  prejudice  by  the 
weaknefs  of  my  argument ; and  next  of  all,  of  my  Mailers  hereof  the  fame 
profeflion  in  particular,  that  they  by  their  learned  judgments  will  fupply 
the  great  defects  I ihall  difeover  by  declaring  of  my  unlearned  opinion. 

Before  I fpcak  of  the  queftion,  give  me  leave,  as  an  entrance  thereunto, 
to  fpcak  firil  of  the  oceafion. 

You  ihall  know,  Jujlice  is  the  life  and  the  heartVblood  of  the  Com- 
mon-wealth ; and  if  the  Common-wealth  bleed  in  the  mafter-vein,  all  the 
balm  in  Gilead  is  but  in  vain  to  prefcrve  this  our  body  of  policy  from  ruin 
and  deft  ruction.  Juftice  is  both  Columna  id  Corona  RtipubJiter , flic  is  both 
the  Column  and  the  Pillar,  the  Crown  and  the  Glory  of  the  Common- 
wealth. This  is  made  good  in  Scripture  by  the  judgment  of  Solomon,  the 
wifdl  King  that  ever  reigned  on  earth.  For  firil,  Ihc  is  the  Pi  l Ur ; for  he 
faith,  that  by  Juftice  the  Throne  ihall  be  cftablUhed : Secondly,  ihe  is  the 
Crown  ; for  he  faith,  that  by  Juftice  aNation  is  exalted. 

Our  Laws,  which  arc  the  rules  of  this  Juftice,  they  are  the  ne  plus  ultra  to 
both  the  King  and  the  Subjed:  and  as  they  arc  the  Hercules  Pillar,  fo  are 
they  the  Pillar  to  every  Hercules , to  every  Prince , which  he  mutt  noc  pafs- 
Give  me  leave  to  rcfemblc  her  ro  Nebuchadnezzar's  tree : for  ihe  is  fo 
great,  that  ihe  doth  {hade  not  only  the  Palace  of  the  King,  and  the  Houfe 
of  the  Nobles,  but  doth  alfo  (belter  the  cottage  of  the  pooreft  beggar. 


• I rife  not  to  make  an  argument  in  this  point,  the  p; reared  that  ever  wai  in  this  place,  or  elfewhere.  This  Liberty,  which  all  men,  as  well  Lawyers  as  others,  believe,  1* 
t hope,  hath  been  violated,  tho’  not  without  complaint ; but  except  in  this  late  courfe,  1 am  confident,  was  never  adjudged  before.  The  Habeas  Corpus  was- brought,  the  caufc 
was  returned  by  command  of  the  King,  intimated  l*v  the  Lordl  ofthe  Council ; A rpument  was  made  ; feven  Afts  of  Parliament  were  mentioned,  and  all  were  palled  over,  »»“ 
only  commended ; and  upon  that  a Declaration  of  Judgment  was  given,  and  fo  adjudged ; 7 hat  upon  any  commitment  hy  tie  King  or  ibt  Conner!,  no  enlargement  can  he.  I ever  oh- 
ferved,  in  any  great  caufc,  folemn  arguments  nfed  to  be  made.  Wc  fee  his  Majefty  and  his  Council  are  both  intcrcfted  in  this.  1 do  defire  1 hat  fome  of  the  King-*  Coonfcl  m af 
fpcak  what  they  can  to  fatisfy  us  of  this  great  power.  MSS.  Pytnmii  apud  virum  konoratum  Tbotnam  Hales  Baropettum.  See  SiUe.n’t  Life  in  his  Works,  Vol.  I.  p.  »*• 

Where- 
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Wherefore,  if  either  now  the  blaftj  of  indignation,  or  the  unrefi liable 
violator  of  laws,  NeccfEty,  hath  fo  bruited  any  of  the  brandies  of  this 
trce,  that  either  our  per  Ions,  or  goods,  or  pofleffions  have  not  the  fame  lhel- 
tef  as  before;  yet  let  us  not  therefore  neglect  the  root  of  this  great  tree, 
but  rather  with  all  our  pollible  endeavour  and  unfeigned  duty,  both  apply 
frelh  and  fertile  mould  unto  it,  and  alfo  water  it  even  with  our  own  tears, 
that  fo  thefe  bruifed  branches  may  be  recover’d,  and  the  whole  tree  again 
profperaml  flounfh.  For  this  I have  learned  from  an  ancient  Father  of 
the  Church,  that  though  frects  Regum  Juki  armour,  yet  arteg fubditerxm 
are  but  only  pieces  id  Lubrym *. 

1 know  well  that  Cor  Regis infefutsbile ; and  that  Kings,  although  they 
»te  but  men  before  God,  yet  are  they  Gods  before  men.  And  therefore  to 
my  gracious  and  dread  Sovereign,  (whofc  virtues  are  true  qualities  inge- 
neratc  both  in  his  judgment  and  nature)  let  my  arm  be  cue  off,  nay,  let  my 
foul  not  live  that  day,  that  1 Dial  I dare  to  lift  up  my  arm  to  touch  that  for- 
bidden fruit,  thofe  flowers  of  his  princely  Crown  and  Diadein. 

But  yet  in  our  Eden,  ir.  this  garden  of  the  Commonwealth,  as  there  are 
the  ftsturrs  of  (he  Sun , which  are  fo  glorious  that  they  arc  to  be  handled  on- 
ly by  royal  Majelty;  fo  arc  there  alfo  feme  dailies  3nd  wholelbmc  herbs, 
which  every  common  hanJ  that  lives  and  labours  in  this  garden  may  pick 
and  gather  up,  and  take  comfort  and  repofe  in  them.  Amongftall  which 
this  u nites  diei,  this  bon-i  liberties  is  one,  and  the  chief  one. 

Thus  much  in  all  hnmblcnefs  I prefume  to  fpeak  for  the  occafion.  I 
will  now  defeend  to  the  qucltion  : wherein  1 hold,  (with  all  dutiful  fub- 
njiflion  to  betttr  Judgments)  that  thclc  Aifts  of  power  in  imotifoning  and 
confining  of  his  Slajcfty’s  Subjeds  in  fuch  manner,  without  any  declara- 
tion of  the  caufe,  are  againit  the  fundamental  Laws  aud  liberties  of  this 
Kingdom. 

And  for  thefe  rcafons  thus  briefly  drawn,  I concluJc, 

I.  The  firft,  from  the  great  favour  which  the  Law  doth  give  unto,  and 
the  great  care  which  it  hath  ever  taken  of  the  Liberty  and  Safety  of  this 
Kingdom. 

1 Ibould  not  need  to  take  the  queftion  in  pieces,  nor  handle  it  in  parts 
dividcdly,  but  as  one  entire;  becaufc  I hold  no  other  difference  between 
imprifotimeiit  and  confmcmuu  than  only  this,  that  one  hath  a Id's  and 
ftraitcr,  the  other  a greater  and  larger  prilon.  And  this  word  confinement 
not  being  to  he  found  in  any  one  cafe  of  rur  Law,  if  therefore  it  is  become 
the  language  of  State,  it  is  too  difficult  for  me  to  define. 

To  proceed  therefore  in  maintenance  of  my  firft  reafon;  I find  our  Law 
doth  lomuch  favour  the  Subj'  ft’s  Liberty  of  his  perfon,  that  the  body  of 
a man  was  not  liable  to  be  artefted  crimprifoncd  for  any  other  caufe  at  the 
Common-Law,  hut  for  force,  and  things  done  againft  the  prace.  For  the 
Cuumion-Law  (being  the  preferver  of  the  land)  fo  abhorreth  force,  that 
thol'c  that  commit  it  Ihe  accounts  her  capital  enemies,  and  therefore  did 
fubj>:&  their  bodies  to  imprifonment.  But  by  the  Statute  of  Mai lebridge. 
Cap.  24.  which  was  msde  35  Hen  III,  who  was  the  eighth  King  from  the 
Conqueft,  becaufc  Baibfis  would  not  render  accounts  to  their  Lords,  it 
was  enacted,  that  their  bodies  fliould  be  attached : And  afterwards  by  the 
Stature  23  Ed.  III.  17.  who  was  the  eleventh  King  after  the  Conqueft, 
becaule  men  made  no  conference  to  pay  their  debts;  it  was  enacted  that 
their  bodies  fhould  likewife  be  attached.  But  before  thofe  fLrutes  no  man’s 
body  was  fubjeci  to  be  taken  or  imprifoned  otherwifo  than  as  aforefaid. 
Whereby  it  is  evident,  how  much  the  Common-Law  favoured  the  Liber- 
ty of  the  Subject,  and  protected  his  body  ftom  imprifiinmcnt, 

I will  inforce  the  reafon  further  by  a rule  in  Law,  and  fome  cafes  in 
Law  upon  that  rule. 

The  rule  is  this.  That  Csrf  oralis  injuria  non  recipit  afthnationrm  i future  ; 
So  as  if  the  queftion  be  not  for  a wrong  done  to  the  perfon,  the  Law  will 
not  compel  hint  to  fuftam  it,  and  afterwards  accept  a remedy ; for  the  Law 
holds  nc.  damage  a fufficient  rccompcnce  for  a wrong  which  is  corporal. 

The  cafes  in  Law  to  prove  this,  fh*Il  be  thefe. 

If  one  menace  me  in  my  goods,  or  that  he  will  burn  the  evidence  of  my 
land,  which  he  hath  in  his  cuftody,  unlefs  I make  unto  him  a bond  ; there 
1 cannot  avoid  the  bond,  by  pleading  of  this  menace.  But  if  he  reftrains 
try  perfon,  or  threatens  me  with  battery,  or  with  burning  my  huuic, 
which  is  a protection  lor  my  peifon,  or  with  burning  an  iiiftrument  of 
manumiffior.,  which  is  an  evidence  of  my  cnf  anchifement ; upon  thefe 
jncnaces  or  dares,  I ihall  avoid  the  bond  by  plea. 

£0  if  a Trelpafier  drives  my  beafl  over  another  man’s  ground,  and  I 

eirfue  to  refeue  it,  there  I am  a Trefpaffcr  to  him  on  whole  ground  I am. 

ui  if  a man  allhult  my  perfon,  and  1 for  my  fafcly  fly  over  into  another 
man’s  ground,  there  I am  no  Trelpaflcr  to  him,  for  Spuod quit  in  tuitione 
jui  corporis  fntrit,  jure  id feojfj  exiftimatur. 

Nay,  which  is  more,  the  Common-Law  did  favour  the  Liberty  not  on- 
ly of  Freemen,  but  even  of  the  pcrlbns  of  Botulmcu,  and  Villeins,  who 
nave  110  propriety  either  in  Lands  or  Goods,  a»  I 'rtemcn  have  ; and  there- 
fore by  the  Law,  the  Lord  could  not  maim  his  Villein;  nay,  if  the  Lord 
Commanded  another  to  beat  his  Villein,  and  he  did  ir,  the  Villein  fliould 
have  his  a&ion  of  battery  againft  him  for  it. 

If  the  Lord  made  a Jcafe  tor  years  to  his  Villein,  if  lie  did  plead  with  his 
Villein,  if  he  tendered  his  Villein  to  be  Champion  for  him  in  a Writ  of 
Right ; any  of  thofe  Adis,  and  many  other,  which  I omit,  were  in  Law 
eniranchil’emcms,  and  made  thefe  Villeins  Freemen.  Nay,  in  a fuit 
brought  againft  one,  if  he  by  Attorney  will  plead  that  he-  is  a Villein,  the 
Law  is  fo  careful  of  Freedom,  that  it  di fallows  this  Plea  by  Attorney',  but 
be  mull  do  it  pr.p'ia  perfect,  becaufc  it  binds  his  pofterity  and  blood  to  the 
Villein's  aifo.  And  thus  much  in  the  general  for  my  firft  reafon. 

2.  M y next  reafon  is  drawn  by  an  argument  .i  major:  ad  minus  ; I frame 
•t  thus  : If  the  King  have  no  abiolute  power  over  our  lands  or  goods,  then 
a. fortiori  not  over  our  perfons,  to  itnprifon  them  without  declaring  the 
caufe,  for  our  perfons  arc  much  more  worth  than  cither  lands  or  goods  ; 
which  is  proved  by  what  I have  faid  already,  and  Chrift  himfelf  makes  it 
clear,  where  he  faith.  An  non  eft  corpus  jupra  vtflhntntum  ? Is  not  the  body 
°f  more  worth  than  the  raiment  ? Where  the  Car 00 ft  1 fay,  that  ve/limev- 
fBm  comprehendeth  all  outward  things  which  are  not  in*  the  fame  degree 
with  that  which  is  corporal.  And  our  Law  inaketh  it  alfo  plain  ; for  if  a 
Villein  purchafcth  frank-iand,  this  makes  it  Villein-iand  according  to  the 
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nature  of  his  perfon  ; but  it  holds  not  i csnvtrfo,  frank- land  /ball  not  free 
the  perfon.  Now  that  the  King  h3th  no  abfolutc  power  either  over  our 
lands  or  goods,  I will  only  at  this  time  but  put  a catV  or  two : for  without 
proof  of  the  premifics,  my  conelufion  would  not  follow. 

F irft  foi  land  : The  King  cannot  by  his  Lctters-Pment  make  the  fon  of 
an  Alien  heir  to  his  father,  nor  to  any  other,  for  he  cannot  difinherit  the 
right  heir,  faith  the  book,  nor  do  no  prejudice  to  the  Lord  of  bis  Efchear. 
The  King  by  his  Prerogative  fhalj  pay  no  toll  for  things  bought  in  fairs 
and  markets;  but  a cuftom  for  paying  toll  to  go  over  the  foil  and  free- 
holds of  another  fltall  bind  the  King,  tor  this  touched!  the  iriKeritaiice  of 
the  Subject ; and  therefore  thr  King  fltall  nut  have  lb  much  as  a way  ovcf 
his  lands  without  paying  ; and  il  nut  a way,  then  certainly  not  the  land  itfelf. 

Next  for  goods : if  a man  hath  a jewel  in  gage  for  ten  pound,  idc.  and 
is  attainted  for  Treafon,  the  King  ftiall  not  have  this  jewel,  if  he  pays  not 
the  ten  pound.  So  if  Cattle  be  dillrcined,  and  rhe  owner  of  them  after-' 
wards  be  attainted,  y.t  the  King  Hull  not  have  them  until  he  hzve  faris- 
fied  that  for  which  tltcy  we  re  dillrcined.  And  if  in  thefe  cafes,  where  the 
owners  of  the  goods  arc  fuch  capital  offenders,  the  King  cannot  havethem  ; 
much  lefs  (hall  he  have  them  when  the  owner  is  innocent,  and  no  offender. 

Nay,  I may  well  fay  that  almoft  every  leaf  and  page  of  all  the  volumes 
of  our  Common-Law  prove  this  right  of  propriety,  this  diftin&ion  of  meant 
and  tuurn,  as  well  between  King  and  Subject,  as  one  Subject  and  another : 
and  therefore  my  conelufion  follows,  That  if  the  prerogative  extend  not 
neither  to  lands  nor  to  goods,  then  a fortiori  not  to  the  prrfon,  which  is 
more  worth  than  cither  lands  or  goods,  as  1 faid.  And  yet  I agree,  that 
by  the  very  law  of  nature,  fer vice  of  the  perfon  of  the  fubjeift  is  due  to  his 
Sovereign  ; but  this  muft  be  in  fuch  things  which  are  not  againft  the  law 
of  nature  : but  to  have  the  body  imprifoned  without  any  caufe  declared, 
and  fo  to  become  in  bondage,  J am  furc  is  contrary  unto,  and  againft  the 
law  of  nature,  and  therefore  not  to  be  inforccJ  by  the  Sovereign  upon  hts 
Subjects. 

3.  My  next  reafon  is  drawn  ah  inutile  id  incommode . For  the  Statute  Je 
frang/ntibus  prfonam,  made  1 E.  II.  is,  qu.d melius  qut  prifonans  f cierit,  ful- 
<at  judicium  v.  tee  vel  membrorum  p<  o frctVtonc  prifo/ue  tantum,  nift  caufa  pro 
qua  cuptus  imprifmetur  tale  judicium  requirat.  Whence  this  conelufion  is 
clearly  gathered.  That  if  a man  be  Committed  to  prifou  without  declaring 
what  caufe,  and  then  if  cither  Malcfinftar  da  break  the  prifott,  or  the 
Gaoler  fuffer  him  to  cfcape,  albeit  the  prilbner  fo  efcaping  had  committed 
Crimen  tafe:  maje/l  ais,  yet  neither  the  Gaoler  nor  any  other  that  procured 
his  cfcape,  by  the  Law’  luffer  any  corporal  punilhment  for  faring  him  at 
large ; which,  if  admitted,  might  prove  in  confcqucnce  a matter  of  great 
danger  to  the  Commonwealth. 

4.  My  next  reafon  is  drawn  ah  Regis  honor*,  from  that  great  honour  the 
Law  doth  attribute  unto  fo  vertigo  Majcfty : and  therefore  the  rule  of  law 
is,  that  Solum  Rex  he:  am  piteft  fu.eu,  quod  non  tot  ft  injufte  agere.  And 
therefore  if  a fubjctlhath  me  donation,  3nd  the  King  the  prefentaticn  to 
a Church,  whereunco  the  King  prelems  without  the  lub^ccVs  nomination* 
here  the  quart  imp  edit  lies  againft  the  Incumbent,  and  tne  King  is  in  iaw 
no  dlfturhcr. 

And  Hujpy,  Chicf-Juftice,  in  1 Hen.  VII.  fit.  4.  faith,  that  Sir  John 
Mnrkbam  told  King  Edw.  IV.  he  could  not  arrcll  3 man  cither  for  'I  , -.1- 
fon  or  Felony,  as  a fubjedt  might,  becaufc  that  if  the  King  did  wrong, 
the  party  could  not  have  his  adtion  againft  him. 

What  is  the  reafon  that  an  adlirm  of  falft  itnprifunmcnt  lies  agdinft  tbs 
Sheriff,  if  he  doth  not  return  the  King's  Writ,  by  which  he  hath  taken 
the  body  of  the  fubjecl,  liut  this,  becaufc  the  Writ  doth  brevit/r  enarrare 
caujtim  captienit,  (which  if  it  doth  not,  it  fliall  abate,  and  is  void  in  law) 
and  being  returned,  the  party  when  he  appears  may  know  what  ro  anfwer, 
and  the  Court  upon  what  to  judge?  And  if  the  King’s  Writ  under  his 
Great  Seal  cannot  imprifon  the  fubjedt,  uniefs  it  contains  the  caufe,  lhal  1 
then  the  King's  warrant  otherwifc  do  it  without  containing  the  caufe; 
that  his  Judges  upon  return  thereof  may  like  wife  judge  of  the  fame,  either 
to  remain,  or  judge  the  party  imprifoned  ? 

1 fhould  argue  this  point  moreclofely  upon  tile  Statute  of  Magna  Char- 
fax),  quod  nullus  liber  Him:  imprijonrtnr ; the  Statute  of  TV  ft.  1.  ,ap.  15. 
for  letting  perfons  to  bail;  and  the  judgments  lately  given  irt  the  King’s- 
Beneh:  hut  the  latrcr  of  thefe  Statutes  having  been  by  that  honourable 
Gentleman  Sir  Edward  Coke  ( to  whom  the  profeflbrs  of  the  law  both  in  this 
and  all  fuccecding  ages,  are,  and  will  be  much  bound)  already  expounded 
unto  us,  and  that  alfo  fortified  by  thofe  many  cotemporary  expofitionsnnd 
judgments  by  him  learnedly  cited  ; and  there  being  many  learned  Lawyers 
here,  whofe  time  I will  not  wafte,  who  were  prefent ; and  fome  of  them 
perhaps  of  Counfel  in  the  late  cauic  adjudg  d in  the  King’^-Bmch.  where 
you  (to  whofc  perfon  I now  fpeak)  do  well  know  I was  abfent,  being  then 
of  Counfol  in  a caufe  in  another  Court,  and  my  practice  being  in  the 
Country,  far  remote  from  thcTreafure  of  Antiquity,  and  Records  condu- 
cing to  the  clearing  of  this  point ; therefore  the  itarrowncfs  of  trty  under- 
ftandirig  commends  unto  me  fober  ignorance,  rather  than  prcfumpiuous 
knowledge,  and  alio  commands  me  no  further  to  trouble  your  patience. 

But  I will  conclude  w ith  that  which  I find  reported  by’ Sir  John  Davis, 
who  was  the  King’s  Serjeant,  and  fo,  by  the  duty  of  his  place,  would  no 
doubt  maintain  to  his  uttermoft  the  prerogatives  of  the  King  his  royal 
Mafter;  and  yet  it  was  by  him  thus  faid  in  thofe  Reports  of  his  upon  the 
cafe  of  Tanrftry  Culloms,  p.  29.  That  the  Kings 0!  England  always  h.ive 
had  a monarchy-royal,  and  not  a monarchy-feignoral : where,  under  the 
firft  (faith  he),  “ the  fubjefls  are  freemen,  and  have  propriety  in  their 
“ goods,  and  free-  hold,  and  inheritance  in  their  lands;  but  under  the  lat- 
“ ter  they  arc  as  V illcins  and  Slaves,  and  have  propriety  in  nothing.  Aud 
“ therefore  (faith  he)  when  a Royal  Monarch  makes  a new  Conqueft,  vet 
“ if  he  receives  any  of  his  Nation’s  ancient  Inhabitant'  into  his  protcc- 
“ tion,  they  and  their  heirs  after  them  fliall  eriioy  their  lands  and  liberties 
**  according  to  the  law.”  And  there  he  voticheth  this  precedent  and  judg- 
ment following,  given  before  William  tlte  Conqueror  himfelf,  vie.. 

“ That  onc  Sh/rboni  a Saxon,  at  the  time  o:  the  Conqueft  being  owner 
“ of  a calllc  and  lands  in  Norfolk,  the  Conqueror  gave  the  fame  to  one 
“ Warren  a Norman ; and  Sbtrbtrn  dying,  the  heir  claiming  the  fame  by 
“ defeent  according  to  the  law,  it  was  before  the  Conqueror  bitnfclf  ad- 

U “judged 
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“ judged  for  the  heir,  and  that  the  gift  thereof  by  the  Conqueror  was  void." 

If  then  it  were  thus  in  the  Conqueror’s  time,  and  by  his  own  fcntence 
and  judgment,  and  hath  fo  continued  in  all  the  fucceflionsofour  Kings  ever 
fincc,  what  doubt  need  we  have,  but  that  his  moft  excellent  Majefty,  upon 
our  humble  petition  proftrated  at  his  feet,  (which,  as  was  well  laid,  is 
the  bell  pafiage  to  his  heart)  will  vouchfafe  unto  us  our  ancient  liberties 
and  birth-rights,  with  a thorough  reformation  of  this  and  other  juft  grie- 
vances ? And  fo  1 humbly  crave  pardon  of  this  honourable  Houfe,  that  I 
have  made  a (hort  leffon  long. 

Upon  this  and  other  arguments  made  in  this  Cafe  of  the  Hab: Jt  Carput, 
the  Houfe  referred  the  whole  bufinefs  to  a Committee,  to  examine  all  the 
proceedings : concerning  which,  Mr.  Selden  afterwards  made  repoit  to  the 
Houfe,  that  Mr.  IVaterhauJ's,  a Clerk  in  the  Crown-Office,  being  examin- 
ed before  the  Committee,  dd  confers,  that  by  dtrc&ion  from  bir  Robert 
Heath,  the  King's  Attorney-General,  he  did  write  the  draught  of  a judg- 
ment in  the  calc  before-mentioned,  which  was  delivered  to  Mr.  Attorney. 
And  Mr.  Keeling  being  examined  before  the  Committee  did  confefs,  that 
after  Aticb.  term  lad,  the  Attorney-Genera!  wifhed  him  to  make  a fpecial 
entry  of  the  Habeas  Carpus : to  which  he  anfwercd,  he  knew  no  fpecial 
entry  in  thofe  cates,  but  only  a Remittitur : but  faid  to  Mr.  Attorney-,  that 
if  he  pleafed  to  draw  one,  and  the  Court  after  jflented  to  it,  he  wtSuld  then 
enter  it.  The  Attorney  did  accordingly  make  a draught,  and  the  Copy 
thereof  Mr.  Keeling  produced  to  the  Committee.  And  further  faid,  that 
lie  carried  this  draught  to  the  Judges,  but  they  would  not  afl’ent  to  a fpecial 
entry  : neverthelcfe,  the  Attorney-General  divers  times  fent  to  him,  and 
told  him  there  was  no  remedy,  but  he  mud  enter  it.  Yet  a week  before 
the  Parliament  met,  the  Attorney-General  called  for  the  draught  again, 
which  accordingly  he  gave  unto  him,  and  never  heard  of  it  more. 

Sir  Robert  Philips,  upon  this  report,  gave  his  opinion,  *'  That  th  s in-* 

“ tended  judgment  in  the  Habeas  Ctrpui,  was  a draught  made  hv  feme  man 
44  that  deftted  to  ftrike  us  from  all  our  liberties : but  the  Judges  jullly 
" ref u led  it.  But  if  the  Judges  did  intend  it,  vre  fit  not  here  (fmd  lie) 

“ toanfwer  the  truft  wc  ate  fent  for,  if  we  prefent  not  this  matter  to  his 
“ Majcfty-  Let  this  bufinefs  be  further  Searched  into,  and  fee  how  this 
“ judgment  lies  againft  us,  and  what  the  Judges  do  fay  concerning 
“ the  fame.” 

March  27.  The  Houfe  proceeded  in  further  debate  of  the  liberty  of  the 
fubjeift.  When 

Mr.  HackweU  refumed  the  debate  of  the  matter  concerning  tbe  Habeas 
Carpus. 

“ The  late  judgment  (faid  he)  which  lies  in  bar,  is  only  an  award, 

“ and  no  judgment  and  in  the  Lord  Chief- Jullicc’s  argument,  there  was 
“ no  word  fpoken,  that  the  King  might  commit  or  detain  without  caufc 
“ For  the  King  *0  commit  a man,  is  indigntem  Rege  ; Mercy  and  Ho- 
“ nour  flow  immediately  from  the  King,  Judgment  and  Juflicc  are  bis  too, 

“ but  they  flow  from  nis  Mtnifters;  the  b word  is  carried  before  him, 

“ but  the  Sceptre  is  in  his  hands.  Thefe  are  true  emblems  of  a good  King. 

“ The  Law  admits  not  the  King’s  power  of  detaining  in  prifon  at  plea- 
tv  fure.  In  ancient  times  prilons  were  but  pro  cujlodia,  earetres  non  ad  par. 

“ iitim,  fed  ad  tnjladiam.  Admit  the  King  may  commit  a man,  yet  to  de- 
“ tain  him  as  long  as  he  plcafeth  is  dangerous,  and  then  a man  fliall  be 
*«  punifhed  before  his  offence  : Imprilbnmcnt  is  a maceration  of  the  body, 

“ and  horror  to  the  mind  it  is  vita  p'rjor  mart/.'’ 

Then  the  Houfe  commanded  that  cafe  in  the  Lord  Chief- Juftice^/ferr- 
fon’s  Book,  all  of  his  own  hand-writing,  to  be  openly  read.  Tbe  wotds  of 
the  Report  were  thefe  : 

“ Divers  perfons  fueront  committes  a fevcral  temps  a feveral  prifons, 

“ fur  pleafure  fans  bon  caufe  parte  dc  queux  eftiant  amefnes  cn  banck  le 
“ Roy.  Lt  parte  en  fe  Commune  banck  fueront  accordant  a la  ley  de  la 
“ terre  mife  a large  & difeharge  de  1c  imprifonment,  pur  que  aucunsgrants 
“ fueront  oftendusit  procure  un  commandment  a les  Judges  que  ils  tie  fora 
“ iffent  apres.  Ceo  nient  mccns  les  Judges  ne  furccafc  mes  per  advife 
“ enter  eux  ils  fefoient  certain  Articles  1c  tenour  dc  queux  enfue,  tt  dcli- 
« ver  eux  al  feigneurs  Cliauncelor  & Treafurcr  & eux  fubferibe  2vec 
«•  route  lour  maincs,  les  Articles  font  come  enfuont.1' 

fWe  her.Vlajefty's  J ufiiccs  of  both  Bcuches,  and  Barons  of  the  Exche- 
quer, defire  your  Lordfhips,  that  by  feme  good  means  fomc  order  may  be 
taken,  that  her  Highnefs’s  Subjects  may  not  be  committed  or  detain'd  iu 
prifon  by  commandment  of  any  Nobleman  or  Counfellor  ngainft  the  laws 
of  the  Realm  ; cither  elfe  help  us  to  have  aceefs  to  her  Majcfty,  to  the  end 
to  become  fuitors  to  her  for  the  fame  ; for  divers  have  been  iir.prifoned  for 
luinz  ordinary  actions  and  fuits  at  the  Common  Law,  until  they  have  been 
conltrained  to  leave  tbe  fame  again)!  their  wills,  and  put  the  lame  to  or- 
der, albeit  judgment  and  execution  have  been  had  therein,  to  their  great 
loffcsaml  griefs  , for  the  aid  ofwhich|perfons,  her  Majefty’s  Writs  have  fundry 
times  been  directed  to  fundry  perfons,  having  the  cuftody  of  fuch  perfons 
unlawfully  imprifoned,  upon  which  Writs,  nogood  or  lawful  caufc  of  impri- 
sonment hath  beenjretumedor  certified.  Whereupon,  according  to  the  laws, 
they  have  been  difeharged  of  their  imprifonment;  feme  of  which  perfons 
fo  delivered,  have  been  again  committed  to  prifon  in  fccrct  places,  and  not  , 
to  any  common  or  ordinary  prifon,  or  lawful  Officer  or  Sheriff,  or  other 
lawfully  authorized,  to  have  or  keep  a Gaol ; fo  that  upon  complaint  made 
for  their  delivery,  the  Queen’s  Courts  cannot  tell  to  whom  to  direift  her 
Majefty’s  Writs ; and  by  this  means  Jufticecaimot  be  done.  And  more- 
over, divers  Officers  and  Serjeants  of  London  hare  been  many  times 
committed  to  prifon  for  lawful  executing  of  her  Majefty’s  Writs,  fueil 
forth  of  her  Majcfty 's  Courts  at  Weflmafltr 3 and  thereby  her  Majefty’s 
Subjects  and  Officers  arc  lo  terrified,  that  they  dare  not  fuc  or  execute  her 
Majefty’s  Laws,  her  Writs  and  Commandments  : divers  others  have  been 
lent  for  by  Purfivams,  and  biought  to  London  from  their  dwellings,  and 
by  unlawful  imprifonment  have  been  conftrair.cd,  not  only  to  withdraw 
their  lawful  fairs,  but  have  alio  been  compelled  to  pay  the  Purfivants,  fo 
bringing  fuch  perfons,  great  fums  of  money.  All  which,  upon  complaint  the 
Judges  are  bound  by  office  and  oath  to  relieve  and  help,  by  and  according 
10  her  Majefty’s  laws.  And  when  it  plcafeth  your  Lordfhips  to  will  divers 
of  us  to  fet  down  in  what  calcs  a prifoner,  fent  to  cuftody  by  her  Majcfty 
av  her  Council,  are  to  be  detained  in  prifon,  and  not  to  be  delivered  by  her 
Majcfty’*  Court  or  Judges  we  think,  that  if  any  pcrlbn  bo  committed  by 
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her  Majefty’s  command,  from  her  perfott,  or  by  order  from  the  Council- 
board  ; ami  if  any  one  or  two  of  her  Council  commit  one  for  Higb-Trea- 
fon,  fuch  perfons  fo  in  the  cafes  before  committed,  may  not  be  delivered  by 
any  of  her  Courts,  without  due  trial  by  the  law,  and  judgment  of  zcquitral 
had  : Neverthelcls  the  Judges  may  award  the  Queen's  Writ  to  bring  the 
bodies  of  fuch  prifoners  before  them  ; and  if  upon  return  thereof,  the  cjluVs 
of  their  commitment  be  certified  to  the  Judges  as  it  ought  to  be  ; then  the 
Judges  in  the  cafes  before,  ought  not  to  deliver  him  ; buc  to  remand  him 
to  the  place  from  whence  he  came,  which  cannot  be  conveniently  done, 
unlefs  notice  of  the  caufc  in  general,  or  die  in  fpecial,  be  given  to  the 
Keeper  or  Gaoler  that  fliall  have  the  cuftody  of  iuch  prifoner.  All  the 
Judges  and  Barons  did  fubfer.be  their  names  to  thefe  Articles,  Ter.  Puf- 
eh*  \\Blix.  and  delivered  one  to  the  Lord-Chancellor,  and  another  to 
the  Lotd-Trcafurcr : after  which  time  there  did  follow  more  quietncls  than 
before,  in  the  caufc  before-mentioned.] 

After  the  reading  of  this  Report,  Sir  Edward  Coie  faid.  That  of  my 
own  knowledge  this  Book  was  witten  with  my  Lord  et ruler  Jon' sown  hand, 
it  is  no  flying  report  of  a youngStudent.  1 was  Solicitor  then,  andTrea- 
lurcr  Buf/eigh  was  as  much  againft  commitment  as  any  of  this  Kingdom ; ic 
was  the  White  Staves  that  made  this  llir.  Let  us  draw  towards  aconclu- 
fion:  the  queftion  is,  Whether  a Freeman  can  be  imprifoned  by  the  King, 
without  fetiingdown  the  caufe  ? I leave  it  as  bare  as  eEfep’ s Crow,  they  that 
argue  againft  it,  Hu  mare:  not  is’  nan  remit  i carpus  d.jtruun  t . It  is  a maxim,  the 
Common  Law  has  admeafured  the  King’s  Prerogative,  thatin  nocafc  near* 
prejudice  the  inheritance  of  the  fubjcift- ; had  the  Law  given  the  Ptero- 
gative  to  that  which  is  taken,  it  would  have  fet  fame  time  to  it,  elfe  marie 
what  would  follow.  I fball  have  an  Eftate  of  Inheritance  for  lite,  or  for 
years  in  my  land,  or  propriety  in  my  goods,  and  I (hall  be  a tenant  at  will 
for  my  liberty  ; 1 lhall  have  propriety  in  my  own  houfe,  and  not  liberty 
in  myperfon,  Perfpieue  vera  non  Junt probanda.  The  King  hath  diftributed 
his  Judicial  Power  to  Courts  of  Justice,  and.toMintllcrs  ofjufticc;  it  is 
too  low  for  fo  great  a Monarch  as  the  King  is,  to  cdtr.mit  men  to  prifon  ; 
and  it  is  againft  law,  tlut  menfiiould  be  committed,  aud  no  caufc  fhewed. 

1 would  nut  fpeak  this,  but  thatl  hope  my  gracious  King  will  hear  of  it  j 
yet  it  is  not  1 Edward  Coke  that  fpeaks  ir,  but  the  Records  that  fperk  ir  - 
we  have  a national  appropriate  Law  to  this  Nation,  tliviji.  ab  orleBriu.m  ... 

Mr.  Selelcn. 

T Was  fent  hither,  and  trufted  with  the  lives  and  liberties  of  them  that 
1 fent  me.  Since  I came,  1 took  here  an  oath  to  defend  the  King's  pre- 
rogatives and  rights.  I profefs,  tho’  once  1 was  of  Count'd,  and  ti.cu  I 
fpoke  for  my  fee,  for  the  Gentlemen  in  theit  Habeas  Corpus  ■,  yet  now  1 fpeak 
according  to  my  knowledge  and  confci-nce. 

The  queftion  is,  whether  any  fubjnft  or  freeman,  that  is  committed  to 
prifon,  and  the  caufe  not  (hewn  in  the  Warrant,  he  ought  to  l>e  bailed  or 
delivered  ? 1 think,  confidently  ic  belongs  to  every  fubject  that  is  not  a 
Villein  that  he  oughr  to  be  bailed,  or  delivered. 

I fliall  fpeak  in  this  courfe.  j.  1 will  fliew  the  rcafons.  2.  A£ts  of  Par- 
liament. 3.  Precedents.  4.  Anfwpr  objections. 

I.  Reafons  drawn  from  three  heads  : 

1.  From  remedies  provided  by  the  Common  Law  againft  imprifonment. 
For  that  precious  thing  of  liberty  there  arc  di  ers  remedies,  by  v.  hich-  it 
appears,  if  no  known  caufc  he  of  further  detainment,  he  is  to  be  delivered. 

I will  not  mention  the  action  of  fall?  imprifonment,  but  the  Writ  deodioif 
alia,  which  is  not  taken  away,  for  that  it  is  in  Magna  Charts.  ThatWrit 
was  font  to  know,  if  the  party  imprifoned  were  committed  for  any  csulc  of 
malice  and  hatred,  and  this  was  to  be  enquired  of  in  J ury.  For  the  Writ  de 
botnine  teplegiando,  if  or.,  be  imprifoned  under  the  Sheriff,  he  muft  be  deli- 
vered, if  he  be  not  detained  for  a caufe  for  which  he  is  not  replevifable.  For 
the  Habeas  Corpus , the  Keeper  is  to  bring  the  body  adfuljiciendum  13  reci- 
piendum. If  there  be  no  caufe,  how  can  the  Court  conftder  of  the  caufc? 
For  appeal,  by  the  old  law  in  the  time  of  Hen.  L one  imprifoneJ  might  have 
his  appeal,  as  appears  by  Braflon,  e.  25.  Jib.  de  corona.  Fleta,  c.  42. 

2.  The  fecond  reafoti  is  from  the  confidcration  of  Freemen  and  Vil- 
leins. All  admit  wc  are  Uteri  homines-,  but  do  but  confidcr  the  difference 
of  Villeins  and  Freemen,  and  1 know  no  difference  in  their  perfons,  but 
only  the  one  cannot  be  imprifoned,  as  the  other  may.  Whoever  can  lav  l 
can  imprifon  him,  I will  fay  he  is  my  Villein.  It  is  the  folc  diftintftion 
of  Freemen,  that  they  cannot  be  imprifoned  at  pleafure. 

In  old  time  none  but  Jews  and  Villeins  could  be  imprifoned,  and 
confined.  The  Jews  were  as  demefne  Villeins  of  the  King ; he  could  fend 
to  them  to  lend  money,  and  if  they  did  not,  he  imprifoned  them. 

3.  From  matter  of  punifhment.  When  any  thing  is  declared  by  any 
new  Statute  to  be  an  offence,  it  goes.  That  he  fhall  be  fined  and  impri- 
foned. T o what  end  were  this  in  any  Act  of  Parliament,  il  imprifonment 
was  at  the  King’s  will  ? 

II.  For  Actsof  Parliament,  sWagna  Charta,  c.  19.  In  tint  Act  when  it 
was  firft  made,  it  was  nee  eum  in  carets  e mittimus,  j 7 Job.  that  Statute  was 
made,  and  then  it  had  thofe  words.  The  courfe  then  was  to  fend  down 
all  Acts  of  Parliament  and  Charters  to  the  Abbeys  to  be  enrolled.  Mal- 
thew  Paris,  345.  id  342  recites  that  Charter  of  17  John. 

They  object  in  Magna  Charta,  there  is  lex  terns,  and  by  the  law  one  may 
be  imprifoned. 

Lex  terree  is  the  procefs  of  law,  for  the  l.itv  imprifons  no  man  at  all,  but 
it  is  meant  the  proccfs  oflaw,  5 Edw.  III.  Upon  feme  occafion  it  was 
enadted,  That  none  be  attached  contrary  to  the  great  Charter  and  the  law 
of  the  land.  25  EJus.  III.  divers  were 'committed  to  the  Tower,  and  no 
man  knew  wherefore,  whereupon  was  25  Edw.  III.  made,  28  Edw  111. 
c.  3*  Edw.  III.  n.  9.  is  againft  imprifonment,  per  [peddle  snandatum. 

III.  For  Precedents,  18  Edits,  ill.  rot.  33  Hen.  I.  Hen.  VIII.  rot.  9. 
12  Jac.  rot.  153. 

IV . Objections  againft  it.  Firjl,  Againft  the  reafon  ; a man  may  be 
committed  for  a point  of  State  that  may  not  be  known  : 1 underftand’  not 
matters  of  State  I expected  not  the  objection  in  a Court  of  Jufticc  ; and 

I ‘J  m*y  kc  a word  for  any  King  to  try  the  courage  of  his  Judges,  and  to 
luppofc  there  is  a caufc  of  State,  when  perhaps  there  is  no  caufe  appears 
to  them.  It  is  as  if  they  fent  him  back  to  prifon,  they  knew  not  where- 
fore ; which  cannot  be  in  a Court  of  Juflicc,  where  they  arc  fworn  to  da 
1 juftice. 

Secondly 
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Secondly,  As  to  the  Ads  of  Parliament,  the  Judges  gave  no  anfwer, 
but  on!)’  commended  them  ; but  the  Attorney  anfwercd  them  with  one 
biotv  to  Strike  them  all ; that  they  are  to  be  considered  for  common  and 
ordinary  caufes,  that  happen  in  IV rfim i njh r -hall  only.  But  do  but  con- 
sider Magna  China,  which  refle&s  upon  the  King  ; KU  fuper  eum  ilritnut. 
Bv  the  Law,  if  I bring  an  Appeal  of  Murder  againtt  a Nobleman,  which 
is  my  fuit,  he  Shall  not  be  tried  by  his  Peers ; but  if  'he  be  indicted  for 
that  murder,  which  is  the  King’s  fuit,  he  Shall ; which  Shews,  that  that 
iv.nich  is  in  Magna  Cbarta  is  meant  of  the  King,  though  it  be  not  in  the 
third  Perfon. 

Third  ObjcSion  is  againft  the  Statute  of  IVeJIminJler  r.  c.  15.  But  the 
King’s  command  is  the  command  of  the  King  by  his  JuSiices ; 2nd  alfo 
the  word,  Repievifable,  never  Signifies  bailable  ; bailable,  is  in  a Court  of 
Record,  by  the  King’s  Juftices  : but  repievifable,  is  by  the  Sheriff.  The 
Statute  is  to  the  Sheriff,  and  it  lhews  the  particular  caufes,  and  concludes 
that  the  Sheriff  Shall  loft-  his  bailiwick.  The  Sheriff  could  never  replevy 
one  for  M.  rdcr,  or  matters  of  the  Foreft : but  in  the  King’s-Beneb  for 
Murder,  or  matter^  of  the  Foreft  they  may,  3.  ajfif.  19.  21  Edw.  IV.  25. 
22  Hen.  VI.  48.  Newton.  If  any  man  be  taken  by  our  command,  or  by 
the  command  of  the  King,  if  the  Sheriff  take  the  party,  he  muft  come  to 
us,  we  will  grant  a Superfedeas. 

Fourthly,  They  object  againft  the  precedents  cited  ; they  are  all  of  this 
kind,  they  were  imprifoned  per  mandatum  dimini  Regie,  or  Ctstetlii,  without 
caufc,  or  the  caufe  is  exprefleth  When  the  caufe  te  expreSfed,  and  is 
within  the  cognizance  of  the  Court,  there  they  bailed  them;  but  when 
it  is  for  Felony  or  Treafon,  it  may  be  done  beyond  the  Teas,  and  then  the 
Court  has  nocognizancc  of  them.  When  no  caufc  is  fet,  yet  bailment  is 
allcdged ; then  they  anfwer  divers  were  fo  bailed,  but  the  caufc  appears  by 
Paper-Books  ; but  I never  faw  thefe  Books  to  be  Records,  and  Juvlgcs  of 
Record  made  their  judgment  in  Records,  and  the  caufe  only  appears  by 
Record. 

For  the  Refelution  cited  34  Eliz.  all  precedents  were  read.  Acts  of 
Parliament  indeed  were  pafl'ed  over,  and  yet  that  was  not  read.  As  we 
have  that  liberty  here,  fo  I dare  fay,  no  Prince  in  Ciirijlendom  doth  afl'ume 
this  power  to  imprifon  any  without  ary  caufe.  I hud  no  ltcps  or  vejli- 
gium  of  any  fuch  power  *. 

Saturday,  March  29,  16281  Mr.  Sdllicitor  I'pqjce  as  followeth  : 

My  care  when  l fpaLc  laft  was  to  give  fatisfaction  that  the  Judges  did 
not  err  in  their  late  Resolutions;  but  if  they  did,  it  was  turn  pit ri bus : the 
Judges  knew  nothing  of  the  caufc  of  the  Gentlemen’s  imprifonment;  if 
they  had  known  the  caufc  of  their  Imprilbnment  in  private,  they  would 
have  appealed  to  his  Majefty  fot  his  Grace.  For  to  reiterate  all  the  autho- 
rities I will  not,  I have  Something  to  fay  in  the  point,  to  put  into  the  Icale, 
which  might  have  been  then  faid,  had  it  not  been  for  the  unhappy  differ- 
ence that  "might  have  been  between  the  two  Courts  in  IVeJIminJler -ball, 
the  King'  s-Bench  and  the  Chancery  Court, 

In  1 3 Jac.  divers  were  committed  for  difobedience  to  the  Decree  of  the 
Court  of  Chancery,  as  namely  Rojjuiell  and  others,  and  it  was  refeived. 
That  the  Judges  could  not  deliver  fuch ; and  at  the  fame  time  fdine 
were  committed  by  Warrant  from  the  King  and  the  Lords  of  the  Council, 
and  this  came  in  Queftion,  Mich.  13  'Jac.  and  fo  continued  divers  Terms. 
There  was  then  recourse  had  to  thole  arguments;  and  I have  a report  here 
of  that  time  what  the  Judges  did  then,  part  whereof  I will  readi 

It  was  relblvcd  by  Coke,  Crook,  Dodcridge  and  Houghton,  that  the  re- 
turn was  good,  and  that  the  caufe  need  not  to  bedifcloSed,  being  per  man- 
datum  Concilii,  as  Arcana  Regni  (and  the  report  further  faith,  that  in 
34  Eliz.  it  was  refolved  accordingly),  and  by  Coke  'twas  faid,  That  it'  the 
Privy-Council  commit  one,  he  is  not  bailable  by  any  Court  of  Julticc, 
and  Stamford's  opinion  is  fo,  fol.  72.  Sec  whnt  opinion  the  Judge  had 
of  the  resolution  in  34  Eliz.  and  of  Stamford. 

To  this  Sir  Edward  Coke  replied  ; This  report  moves  not  me  at  all  ; 
that  report  is  notyet  twenty-one  years  old,  but  under  age,  being  in  igjac. 
In  truth,  when  1 read  Stamford,  1 was  of  his  opinion  at  the  firft,  but 
fince,  looking  into  thole  Records  before-mentioned,  I was  of  another 
mind  J.  He  brings  in  an  ill  time  13  Jac.  when  there  was  dafhing  between 
the  Court  of  King  s-Bench  and  Chamery,  as  alfo  there  were  then  many  of  the 
Traitors  tliatweieof  the  Powder-Trcafon,  committed  per  mandatum  Goncilii. 


( ISO) 

Upon  Monday , April  1,  the  debate  being  re-alTumed,  Sk  Rtb.rt  Philip* 
moved.  That  considering  the  Houle  was  now  ready  for  the  Queftion,  tlicv- 
might  hear  the  resolution  read  of  all  the  Judges  in  gfEEz.  about  this  matter. 

Then  S i r Edward  Cede  flood  up  and  Ibid,  The  Glal's  of  Time  run?  out, 
and  fomething  caft  upon  us  hath  retarded  us  ; when  I fpake  againll  the 
Loans  and  this  matter,  1 expected  blows,  and  fomewhat  was  fpoken, 
though  not  to  the  matter. 

Concerning  that  (that  h-.th  been  objected)  I did  when  I was  a Judge.  I 
will  fay  fomewhat.  Indeed  a motion  was  made,  but  no  argument  o7  dr- 
bate,  or  refelution  upon  advice  ; I will  never  palliate  with  this  Houfe, 
there  is  no  Judge  that  hath  an  upright  heart  to  God,  and  a clear  heart  to 
the  world,  but  he  hath  Some  Warrant  for  every  thing  that  he  doth.  1 confefs 
when  I read  Stamford  then,  and  had  it  in  my  hands,  I was  of  that  opinion 
at  the  Council-Table ; but  when  I perceived  that  feme  Members  of  this 
Houie  were  taken  away,  even  in  the  faceof  this  Houfe,  and  fent  to  prifen, 
and  when  1 was  not  far  off  from  that  place  myfelf.  I went  to  my  book,  and 
would  not  be  quiet  till  1 had  fatisiied  myfelf.  Stamford  at  the  firft  was  my 
guide,  but  my  guide  had  deceived  nw,  therefore  1 Swerved  from  it : I have 
now  better  guides;  Acts  of  Parliament  and  other  precedents,  thele  are 
now  niy  guides.  1 defirc  to  be  free  Irom  the  imputation  that  hath  been 
laid  upon  me. 

As  lor  the  copy  of  the  intended  Judgment,  I fear,  had  it  not  been  for 
this  Parliament,  it  had  been  entered  ere  this  time  j a Parliament  brings 
Judges  and  all  other  men  into  uood  order:  if  any  Clerk  had  drawn  this 
draught,  he  would  have  done  it  by  a precedent,  and  there  can  be  no  pre- 
cedent found  that  warrants  it,  and  tlierelore  I believe  that  feme  other 
did  it. 

This  draught  of  the  judgment.  Should  it  be  entered,  will  fting  us  to 
death,  quia  nulla  caufa fait  ojienta,  idea  ne  fuil  baihabilt,  and  that  it  ap- 
pears to  be  fo  by  trie  Records.  1 perfuade  myfelf  Mr.  Attorney  drew  it ; 
I had  a ropy  of  my  Lord  /ndtrfon’ s report  of  the  Judg.-s  refelution,  34 
Eliz.  long  ago  ; but  1 durft  not  vouch  it  (and  it  was  fo  in  that  copy)  lor 
that  it  was  Apocrypha,  and  did  not  anfwer  his  truvity  th.it  made  it,  and 
yet  it  was  cited  in  tile  King's  Bench;  That  all  tbe  Judges  ff/r£mjland  ruled 

a j-,. 

Then  the  Houfe  of  Commons  came  to  the  following  Rofolutions. 

Refolved  upon  the  question,  Neminc  contraJicfnte, 

I That  no  Freeman  ought  to  be  detained  or  kept  in  prifen,  or  other- 
wife  reftrained  by  the  command  of  the  King  or  Pi  ivv-Council,  or  any 
other,  unless  feme  caul'e  of  the  commitment,  detainei  or  reftraint  be  ex- 
preffed,  for  which  by  Law  he  ought  to  be  committed,  detained  or  re- 
ftrained. 

II.  That  the' Writ  of  Habeas  Corpus  may  not  be  denied,  but  ou®ht  to 
be  granted  to  every  man  that  is  committed  or  dt  tained  in  prison,  or  o'.her- 
WiSe  reftrained,  tltough  it  be  by  the  command  of  the  King,  the  Pi  jvv- 
Council,  or  any  other,  he  praying  the  fame. 

III.  That  if  a Freeman  be  committed  or  detained  in  prifen,  or  ether- 
wife  reftrained  by  the  command  of  the  King,  the  Privy-Counc.l,  or  any 
other,  no  caufe  of  fuch  commitment,  detainer,  or  reftraint  being  expreffed, 
for  which  by  Law  he  ought  to  be  committed,  detained,  or  reftrained,  and 
the  fame  be  returned  upon  all  Habeas  Corpus,  granted  for  the  faid  party  ; 
then  he  ought  to  he  delivered  or  bailed. 

And  then  taking  into  confideration  the  Property  of  the  Subject  in  his 
goods,  they  came  to  this  Refelution,  to  which  there  was  not  a negative; 

That  it  is  the  anrient  and  indubitable  Right  of  every  Freeman,  that 
lie  hath  a full  and  absolute  property  in  his  gddds  and  eftatfi  ; that  no  Tax, 
Taillage,  Loan,  Benevolence,  or  other  like  charge  ought  to  be  command- 
ed, or  levied  by  the  King,  or  any  of  his  Minifters,  without  common 
ccnfcnt  by  Act  of  Parliament. 

The  Commons  having  Shewed  their  Care  of  the  Stibjc&s  in  the  Liberty 
of  their  Pcrfons,  and  Propriety  in  their  Goods;  did  now  prepare  to  tranl- 
tnit  their  refolutions  to  the  Lords  for  their  concurrence  ; and  Several  Mem- 
bers Were  appointed  to  manage  a conference  with  the  Lords  concerning 
the  fame;  and  Monday,  April  the  7th,  the  conference  was  held,  and  opened 
by  Sir  Dudley  Diggs. 


relating  to  the  Liberty  of  the  SuhjeSl. 


A Conference  def.rcd  by  the  Lords } and  had  by  a Committee  of  both  Houfest  concerning  the  Rights  and  Privileges 

of  the  SitbjeSs. 

> , T „ „ Sir  Dudiey  Diggs. 


I Shall,  I hope,  aufpicioufly  begin  this  conference  this  day;  with  an 
ohfervation  out  of  an  Holy  Story,  in  the  clays  of  good  King  Jeftab , 
(2  Cbran.  34.)  when  ihe  land  was  purged  of  Idolatry,  and  the  great  men 
went  about  to  repair  the  Houfe  of  God  ; while  money  was  fought  for, 
there  was  found  a Book  of  the  Law  which  had  been  neglected,  and  after- 
wards being  presented  to  the  good  King,  procured  the  bleiliiig,  which  your 
Lordfhip  may  read  in  the  Scriptures.  (2  King*  22.  ) 

My  good  Lords,  1 am  confident  your  Lordfliips  will  as  chearfullv  join 
with  the  Commons,  in  acknowledgement  of  God's  great  blelfing  in  our 
goad  King  JeJsah,  as  the  Knights,  Citizens,  and  Burgefies  of  the  Houfe 
of  Commons,  by  me  their  uinvorchielt  fervant,  do  thankfully  remember 
vour  moft  religious  and  truly  honourable  invitation  of  them  to  the  late 
Petition,  for  cleanfing  this  land  from  PopiSh  abominations  ; which  1 may 
truly  call  a neccllary  and  a happy  repairing  of  the  Houfe  of  God.  And,  to 
goon  with  the  parallel,  whillt  we  the  Commons,  out  of  our  good  affections, 
were  feeking  for  money,  we  found,  I cannot  lav  a book  of  the  Law,  but 
warty,  anJ  thole  fundamental  points  thereof  neglected  and  broken,  which 
hath  occasioned  our  defire  of  this  conference  : wherein  I am  firft  com- 
manded to  Shew  to  your  Lordfliips  in  general,  that  the  Laws  of  England 
ar=  grounded  on  reafon,  more  ancient  than  books,  confifting  much  in 
Ur*writtcn  cuftoms,  yet  lo  full  of  juftice  and  true  equity,  that  your  moft 


honourable  Fredcccflbrs  and  Anceftors  many  tlulcs  pfoptighed  them  with 
a nolumus  mutari ; and  fo  ancient,  that  from  the  Safin  days,  notwithstand- 
ing the  injuries  and  ruins  of  time,  they  have  continued  in  moft  parts  the 
lame,  as  may  appear  in  old  remaining  monuments  of  the  Laws  of  Ethel- 
Led,  the  firft  Christian  King  of  Kent,  Ina  the  King  of  the  IVeJl-Saxons , 
Offa  of  the  Mercian:,  and  of  Alfred  the  great  Monarch,  who  united  the 
Saxon  Heptarchy,  whofe  Laws  are  yet  to  be  feen,  published,  as  feme  think, 
by  Parliament,  as  he  fays  to  that  end,  Ul  qui  fub  uno  rege,  fub  una  lege 
regerentur.  And  though  the  book  of  Litchfield,  Speaking  of  the  trouble- 
feme  times  of  the  Danes,  fays  that  then  Jus  fopitum  erat  in  regno,  leges  LA 
ccnfuetudincs  fopita  funs,  and  prava  vdluntas,  ids,  (A  viclentia  magis  rejpia- 
bani  quam  jttdicia  vel  j ujlitia  ; yet,  by  the  blefling  of  God,  a good  King* 
Edward,  commonly  called  St.  Edward,  did  awaken  tbofc  Laws,  and  as 
tile  old  words  are,  Exdtatas  reparavil . rtparatas  deccravit,  decoratas  confir- 
merjit.  Which  confirmavit  Shews,  that  good  King  Edward  did  not'give 
thole  Laws,  which  tVilliam  the  Conqueror,  and  all  his  Succeflcrs,  fince 
that  time  have  fworn  unto. 

And  here,  my  Lords,  by  many  cafes  frequent  ift  our  modern  Laws, 
ftronglv  concurring  with  thofe  of  the  ancient  Saxon  Kings,  I might,  if 
time  were  not  precious,  deinonftrate  that  our  Laws  and  Cuftoms  were  the 
fame. 


Ii it  yiaerii.  Mar.  sg.  T rife  to  tn^kc  a Motion.  Yefterdny  a learned  Argument  was  made  by  Mr.  Sollidtor,  and  •- 1 EJ<&.  I.  was  cited  by  him,  which  makes  clearly  for 
j"*  Subjefl,  alfo  for  that  fains  pcpali.  I am  fure  that  libertas  popidi  ejl  jalus  popdi.  Ami  FeJfuj  himfdf  that  fent  PaulUsAgrippa  was  a Lawyer  of  the  Empire ; and  to  fend  a 
1 /doner  without  hgnifying  the  Crimes  laid  againft  him,  feem’d  unreasonable  to  Fejlus  to  do.  By  the  Law  of  the  Empire  none  were  to  be  committed  above  thirty  days,  and 
‘‘'t  Gaoler  is  under  a penalty  to  certify  the  caufe  of  the  1’rifoacr  5 commitment  : and  if  the  Gaoler  be  flack,  he  is  to  be  fined.  When  they  fpeak  hereof  the  Judgment  given  in 
King s-Bcncb,  they  fey  the  Precedents  were  mif-recitcd.  Let  a Sub- committee  Search  into  thofe  Judgments  and  Precedents.  I heard  here  a quatfyve,  ami  there  is  nothing 
"at  a remittitur.  he  Courfe  of  the  Office:  is  to  enter  qutmfque,  4c.  and  that  is  till  they  be  delivered  by  I .aw,  and  is  all  the  Judgment  that  can  be.  Ex  MSS.  Pjmmii.  See 
•ndeis't  Life  in  his  Works. 

t Coke  was  then  a Judge,  and  in  Favour  at  Court.  J Coke  of  one  mind,  when  a Judge,  and  in  favour ; of  another,  when  out  of  Court,  and  discontented. 

I wjji 
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I will  only  intreat  your  Lordlhips  Leave  to  tell  you,  that  as  we  have 
now,  even  in  thofe  Suxon  times  they  had  their  Courts- Baron  and  Courts- 
Lcet,  and  Sheriffs -Court-.,  by  which,  as  7 'aeitut  fays  of  the  Gomans  their 
Anccltors,  "Jura  nddeb.nt  per  pegos  t?  vices  ; and,  1 do  believe,  as  we  have 
now,  they  had  their  Parliaments,  where  new  Laws  were  made  cum  cm - 
(infu  predator  urn,  magwitum  & tttius  ctnmunitath ; or,  as  another  writes, 

::un  cmfth a pt  nlatorum,  nolnlium,  C"  jugientium  laicsrum.  1 will  add  nothing 
cut  of  GiitwUr  that  wrote  in  thet.n.c  of  H.  II.  or  BraOm  that  wrote  in 
the  days  of  //.  III.  only  giic  me  leave  to  cue  tr-at  of  Fsrtrjn ,e,  the  le.ir- 
ned  Chancellor  to  i?.  VI.  who  writing  of  this  kingdom,  fays,  R.t.um 
sllud  m omnibus  tiationum,  if  Regtem  temporibtu,  eijdem  i/utbus  iiuiu  register  It- 
gi.'iii  if  i mfuctiuhnibus,  regthnur.  But,  my  gii>d  Lords,  as  the  Poet  (aid 
of  Fame,  1 may  fay  of  our  Common-Law  ; 

Ir.grtdiiurqiie  foils  tepid  inter  unlihl  cendit. 

Wherefore  the  cloudy  part  being  mine,  l will  make  halte  to  open  way  for 
your  Lordlhips  to  htir  more  certain  arguments,  and  fuch  as  go  on  more 
fure  grounds. 

Be  plealed  then  to  know,  that  it  is  an  undoubted  and  fundamental  point 
of  this  fo  ancient  Common- Law  of  England,  that  the  Subject  hath  a true 
property  in  his  Goods  and  Pofleflions,  which  doth  preferve,  as  facial,  that 
meurr.  if  taunt,  that  is  the  nurfc  of  induflry,  and  mother  of  courage,  and 
witncur  which,  there  can  bcnojultice,  of  which  nuum  is  tuum  is  viie  pro- 
per object.  But  the  undoubted  birthright  of  free  Subjects,  hath  lately  not 
a little  been  invaded  and  prejudiced  by  preflures,  the  more  grievous,  be- 
caufe  tiny  have  been  purlucd  by  imprtfonment,  contrary  to  the  Franchi- 
(.  s of  th.s  land;  and  when,  according  to  the  Laws  and  Statutes  of  this 
Realm,  redrtfs  hath  been  fought  for  in  a legal  way,  by  demanding  Ha- 
brat  Caput  I rum  the  Judges,  and  a difeharge  or  trial  according  to  the 

Law  Ot  the  land,  futceft  hath  failed  ; that  now  inforceth  the  irons, 

ii.  this  p-.efent  Parliament  aflembled,  to  examine  by  Ails  of  Pa. Lament, 
precedents  and  reafons,  the  truth  of  the  Engiljh  Subjects  Liberty,  which  1 
(hall  leave  to  learned  Gentlemen,  whofe  weighty  arguments,  I hope,  will 
kayc  no  place  in  your  Lordlhips  tncmoi  !>  for  the  errours  and  infirmities 
of  your  humbleli  fervant,  that  doth  thankfully  acknowledge  the  great  fa- 
vour of  your  honourable  and  patient  attention. 

Mr.  Littleton’;  Argument , made  by  the  command  of  the  Hcuft  of  Comment  out 
of  Alt:  of  Parliament,  and  Authorities  ef  Law,  expounding  the  jume,  at  t o 
firji  Conference  with  the  Lords , concerning  the  Liberty  ej  the  perjen  efiv.’y 
freeman  *. 

My  Lor  ns, 

U PON  the  occafions  delivered  by  the  Gentleman  that  Iaft  fpakc,  your 
Lordihips  have  heard  the  Commons  have  taken  into  tlicir  lerious 
confidcraion  the  matter  of  perfonal  Liberty,  and  alter  long  debate  thereof 
on  divers  days,  as  well  by  lolcmn  arguments,  as  Angle  propositions  of 
doubts  and  anfwtis,  to  the  end  no  fcruple  might  remain  m any  man  s 
bread  unfatisfied,  they  have  upon  a full  fcarch,  and  dear  undiru.uid-.ng 
of  all  thint's  peitincnt  to  the  qudlion,  unanimoully  declared  ; Thai  uu 
l'r.  t m-n  ought  to  be  committed  or  detained  in  prilbn  by  the  command  of 
the  Kingor  Privy-Council,  or  any  other,  unlcl's  lomecaufe  of  the  comuiit- 
tr.ent,  detainer,  or  reftrainl  be  expreffed,  ior  which  by  Law  he  ought  to 
hr  committed,  detained,  or  reftrained.  And  they  have  lent  me,  with  othcr 
cf  their  Members,  ro  rcnrefenc  unto  your  Lordlhips  the  true  grounds  of 
fuch  their  refolution,  and  have  charged  me  particularly*  leaving the  reafons 
ot  Law  and  precedents,  ior  others,  to  give  your  Lordlhips  UtiU.fetion, 
that  this  Liberty  is  efhblifhed  and  confirmed  by  the  whole  State,  tlic 
Kim;,  the  Lords  Spiritual  and  Temporal,  and  Commons,  by  fcvcral  Aits 
of  Parliament  ; the  authority  whereof  is  fo  great,  that  it  can  receive  no 
anfwcr,  lave  by  interpretation  or  repeal  by  future  Statutes.  And  thofe 
,v  t 1 (hall  mind  your  Lordlhips  of,  arc  fo  direct  in  point,  that  they  can 
b ar  no  other  expofition  at  all,'  and  fure  1 am  they  are  ftill  in  force. 

The  firft  of  them  is  the  Grand  Charter  of  the  Liberties  of  England,  firft 
-i anted  in  the  fcventcenth  year  of  King  John,  and  renewed  in  the  ninth 
year  of  Henry  the  third,  and  fince  confirmed  in  Parliament  above  tiiirty 
times.  The  words  are  thefe,  ch.  2Q.  Nuthutibcr  homo  tapiatur,  vel  im- 
pr.jcr.rHi'-,  aut  dijeifsitur  deHtero  ter.tmer.to  fito,  vel  liberiatibui , vel  liber  it  cen- 
juituntmbus  fai>,  al.t  ullugeretur,  aut  exuletur , aut  ahquo  modo  dtjlruatur,  nec 
fp,r  aim  ilitr.tis,  nec  fuper  eum  mittimus , tuft  per  legale  judicium  parium  ju- 
oru/n,  vel  per  legem  terra. 

Thefe  words,  nullus  liber  home,  &c.  are  exprefs  enough,  yet  it  is  remar- 
k..hlc  that  M-rt'hew  Paris , an  Author  of  fpecial  ctedit,  doth  cibferve,  pci. 
yjz.  that  the  Charter  of  9 Hen.  III.  was  the  very  lame  as  that  of  17  King 
7-.w,  in  rullo  djpntiii:  are  his  words;  and  that  of  King  John  he  fetteth 
d.nvil  vi  flatten,  foi.  34.;.  and  there  the  words  are  directly  Nec  aem  in  Car- 
te, -.m  mittimus : and" fuch  a corruption  as  is  now  in  the  print,  might  ealily 
happen  'iw  ixt  9 Hen.  III.  and  28  Ethu.  I.  when  this  Charter  was  firll  ex- 
emplified, but  certainly  there  is  fufficient  left  in  that  which  is  extant  to 
decide  this  que',fon.  For  the  words  are,  that  no  Freeman  lhall  be  taken 
or  ituprifmud,  but  by  the  lawful  judgment  of  Iris  Peers  ; which  is  by  3 
Jury  ot  Petrs,  ordinary  Jurors  for  others*  who.arc  their  Peers,  or  by  the 
Lawofche  land  : which  words,  Ljw  ofthc  Land,  inuft  of  neceflity  be  un- 
derlloofi  in  this  Nation,  tob:-  by  due  proccfs  of  the  law,  and  not  the  law  of 
the  land  genet  ally,  or  othetwiie  it  would  comprehend  Bond-men  (whom 
wccall  Villein-.)  who  are  excluded  by  the  word  Liber  ; for  the  general  law 
of  -Ire  lanJ  doth  allow  their  I-xirds  to  imprilon  them  at  their  pleafutc  with- 
out caufe,  wherein  they  only  differ  from  the  Freemen  in  refpect  of  their 
per  Ions,  who  cannot  be  imp:  Honed  without  a caufe.  And  that  this  is  the 
true  undtrltanding  of  thclc  words,  Pr>  It  gem  tnra,  will  more  plainly  ap- 
peal by  divers  other  Statutes  that  I ih.ill  life,  which  do  expound  the  law 
accordingly.  And  though  the  words  of  this  grand  Chartcrbe  Ipoken  in 
the  rhird  pci  Ion,  yet  they  arc  ttot  to  be  tindcrifood  ot  fuits  betwixt  party 
ami  party,  at  lcjfi  not  of  them  alone,  but  even  of  the  King's  fuits  agaitf’b 
hit  fubject--,  ac  will  appe.ii  by  the  occ  (ion  of  getting  of  that  Charter, 
which  was  by  reafon  of  the  differences  betwixt  tfiefe  Kings  and  (heir  peo- 
ple, ai  d therefore  properly  to  be  applied  untn  their  power  over  them,  and 
not  to  ordinary  queikious  betwixt  fubjectand  fubje<2. 

* T(t><  Argumeatof  Mr.  Littleton  is  printed  in  Cottsni  Pojlbumii ; an  if  made  by  Sir 
Difj?,  LiuUti/n,  SeLleei  lai  Ccie,  were  the  four  Lawyers  appointed  by  the'  tl.niic  Of 
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Secondly,  The  words  per  legale  judl.ium  parium  fucium,  immediately  pre- 
ceding the  other  of  per  legem  terra , are  meant  of  Trials  at  the  King’s  fuit, 
and  not  at  the  profecution  of  a fubject.  And  therefore,  it  a Peer  of  the 
Realm  be  arraigned,  at  the  fuit  of  the  King,  upon  an  Indictment  of  mur- 
der, he  lhall  be  tried  by  his  Peers,  that  is  Nobles ; but  if  he  be  appealed 
cf  murder  by  a lubject,  his  Trial  Hull  be  by  an  ordinary  Jury  of  twelve 
Freeholders,  as  appeal eth  in  10  Ed w.  IV.  6.  33  H.n.  V III.  Brooke  1 ltlc. 
Trials  142.  Stan.  Cor.  h.  3.  ca.  i.fol.  152.  and  in  10  Edits.  IV.  6.  it  is 
laid,  fuch  is  the  meaning  of  Magnet  Ghurta,  for  the  fame  reafon  ; therefore 
as  per  judicium  parium  lussum  extends  to  the  King's  fuit,  fo  lhall  there 
words  per  ■'•’gent  terra. 

And  in  8 Ed.  II  rot  parliament,  numb.  7.  there  is  a petition  that  a Writ 
under  the  Privy-Seal  went  to  the  Guardians  of  the  great  Seais,  to  caufe 
lands  to  be  iVi/.cd  into  the  King's  hands,  by  force  ol  which  there  went  a 
Writ  out  of  the  Chancery'  to  the  Efcheator,  to  ieize,  againft  the  form  of 
the  grand  Charter,  mat  cue  King  nor  his  Minillers  lhall  out  no  man  ofhii 
Freehold  without  reafonaWe  judgment,  and  the  party  was  reftored  to  his 
land  ; which  {hewed  the  Sratute  did  extend  to  the  King. 

There  was  noiuvafion  upon  this  perfonal  liberty,  till  the  time  of  King 
Edw.  Ill  which  was  focn  relented  by  the  fubject;  for  in  5 Ehu  III.  cap. 
o.  it  is  ordained  in  thefe  words  : It  is  enacted  that  no  man  from  hence- 
forth lhall  be  attached  by  any  accufation,  nor  foic-judgcd  of  life  or  limb, 
iSor  his  lands  tenements,  goods,  nor  chattels  imed  into  the  King’s 
hands,  againlt  the  form  of  the  great  Charter,  and  the  law  of  the  land.  25 
tdw.  111.  cap.  4.  it  is  more  full,  and  doth  expound  the  words  of  the  grand 
Charier,  and  is  thus  ; Whereas  it  is  contained  in  the  grand  Charter  of  the 
Franchifcs  of  England,  that  no  Freeman  lhall  be  impril'oned.  nor  put  out 
of  his  Freehold,  nor  free  cuflorn,  tinlefs  it  lie  by  the  l*.w  of  the  land  ; ic 
is  awarded,  afilnted,  auJ  ellablilhcd,  that  from  lienee  none  lhall  be  taken 
by  petition  or  fuggclHon,  made  to  our  Lord  the  King,  or  to  his  Council, 
u'i-  ■ . it  be  by  Indictment,  or  preferment  of  his  good  and  lawful  people 
1 1 ia. ne  neighbourhood  ; which  fuch  deeds  lhall  be  done  in  due  man- 

nti . i.y  prcccls  made  by  Writ  original  at  the  Common  Law,  nor  that 
none  • of  his  Franchifcs,  no7  of  his  F’rcehold,  unlels  he  be  duly 

brougjn  i'  fwer,  and  fore-judged  of  the  fame  by  the  courfe  of  the 
law ; mid  if  uny  ( ring  be  done  againft  the  fame,  it  lhall  be  ledreHed  and 
holdcn  for  nought. 

Out  of  this  Statu;  I obferve,  that  what  in  Magna  Charta,  and  the  pre- 
amble of  the  Statute  i termed  by  the  Law  of  the  Land,  is  in  the  body  of  the 
c!  expounded  to  be  by  proccfs  nude  by  the  Writ  original  at  the  Com- 
mon Lav.-,  which  is  a plain  interpretation  of  the  words  t law  of  the  land) 
in  the  grand  Charter.  And  I note  that  this  law  was  made  upon  thecom- 
mimit-i.t  of  divers  to  the  Tower,  nt>  man  yet  knoweth  for  what. 

2d  Env.  1.1.  cap.  3-  ic  is  more  dlreci,  this  liberty  being  followed  with 
frelh  luit  by  the  lubjccl,  where  ihe  words  arc  not  many,  but  very  full  and 
fignifieam  ; that  no  in  .in  of  what  Hate  or  condition  1‘ocvcr  he  be,  lhall  be 
put  out  of  his  lands  or  tenements,  nor  taken,  nor  imprifoned,  nor  dilinhe- 
rited,  nor  pul  to  death,  without  he  be  brought  in  to  anfwer  by  due  pro- 
eels  ot  law. 

Here  your  Lordlhips  fee  the  ufual  words,  the  law  of  the  land,  are  ren- 
dered by  due  procefs  of  the  law. 

36  Eihv.  I i 1.  rot.  parliament,  numero  9.  Amongll  the  petitions  of  the 
Commons,  one  of  them  being  traniliud  into  Enfifn  out  •'.!  French , is 
thus;  firft,  that  thegreat  Charter,  ai;d  the  Charter  of  the  For-ii,  and 
other  Statutes  ma-tc  in  his  time,  and  the  time  of  his  Progmicors,  for  the 
profit  of  him,  and  his  Commonalty,  hi-  well  and  firmlv  kept  ; and  put 
in  due  execution,  without  putting  dillurbance,  01  making  arreit  contrary 
to  iheni  by  fpecial  command,  or  in  other  manner. 

The  anlwia-  to  the  petition,  which  makes  it  an  Act  of  Parliament,  is, 

‘ Our  Lord  the  King,  by  the  affair  of  the  Prelates,  Dukes,  E.  rls,  Ba- 
‘ rons,  and  Use  Commonalty,  hath  ordained  and  ciiablilhed,  that  the 
‘ laid  Charter*  and  Statutes  be  held,  and  put  in  execution,  according  to 
‘ the  laid  petition.’  It  is  obfervable,  that  the  Statutes  were  to  be  put  in 
execution  according  to  the  laid  petition,  which  is,  that  no  arreft  lhould 
be  made  contrary  to  tile  Statutes,  by  fpecial  command.  This  concludes 
the  queftion,  and  is  of  as  great  force  as  if  it  were  printed,  for  the  Parlia- 
ment-Roll is  the  true  Warrant  of  an  Add,  and  many  arc  omitted  out  of  the 
Books,  that  are  extant  in  the  Roll. 

36  Edw.  III.  Rot.  Parliament:,  num.  22.  expiaineth  it  further;  for 
there  the  petition  is.  Whereas  it  is  contained  in  the  grand  Charter  and 
other  Statutes,  that  no  man  be  taken  or  imprifoned  by  fpecial  command 
without  Indi&ment,  or  other  due  procefs  to  be  made  by  the  law,  and  of- 
tentimes it  hath  been,  and  yet  is,  many  are  Kindred,  taken  and  imprifoned 
without  Indictment,  or  other  proccfs  made  by  ih  ; law  upon  them,  as  well 
of  things  done  out  of  the  Forcll  of  the  King,  as  for  other  things ; that  it 
would  therefore  pleafeour  laid  Lord  to  command  thofe  to  be  delivered, 
which  are  fo  taken  by  fpecial  command,  againft  the  form  of  the  Charter 
and  Statutes  as  aforefaid. 

The  Anfwer  it. 

The  King  is  pleafed,  that  if  any  man  nndhimfclf  grieved,  that  be  come 
and  m.  ke  his  complaint,  and  right  (hall  hr  done  unto  him.  37  Edw.  III. 
cap.  18.  agrecth  in  fuliftance  with  them  : it  faith,  though  it  be  contained  in 
the  great  Charter,  that  no  man  be  taken  nor  imprifoned,  nor  put  out 
of  his  Freehold  without  procefs  of  the  law;  nrvcfthelcfs  divers  people 
make  falfc  fuggeftions  to  the  King  himlelf,  as  well  for  malice  as  other- 
wife,  whereat  the  King  is  often  grieved,  and  divers  of  the  Realm  put  in 
damage,  againft  the  form  of  the  fame  Charter;  wherefore  it  is  ordain- 
that  all  they  which  make  fuch  fuggeftions,  lhall  be  font  with  the 
lame  luggeftions  to  the  Chancellor,  I reafurer,  and  his  grand  Council, 
and  that  they  there  find  furety  to  putl'ue  their  fuggeftions,  and  incur  the 
fame  pain  that  the  other  mould  have  had,  if  he  were  attainted,  in  cafe  that 
the  fuggeftion  be  found  evil ; and  that  then  proccfs  of  law  be  madc3gainlt 
them  will. out  ltelng  taken  or  imprifoned,  againft  the  form  of  the  laid 
Charter,  and  ocher  Statutes.  Here  the  law  of  the  land  in  the  grand 
Lhattcr  is  explained  to  be  without  proccfs  of  law. 

42  J-.dw.  lil.  eirp.  i j.  Ac  the  ruqueft  ot  the  Commons  by  tlieir  petition 
put  forth  in  this  Parliament,  toefehew  mifehief  and  damage  done  to  divers 

Br.rt-  But  v.-boever  confults  the  Hinorian*  of  thofe  time*,  wjjl  find,  that 
;-imraou>  to  naojjc  that  memorable  Conference. 
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of  his  Commons  by  t'aife  Accufers,  which  oftentimes  have  made  their  Ac- 
cufation*.  n,nre  for  R.««ngr  and  Angular  Benefit,  than  for  the  Profit  of  the 
Kinn,  or  of  his  People  i of  which  accufcd  Perfoiis  Ihme  have  been  taken 
and  esuftd  to  come  before  (he  king's  Council  by  Writ,  and  ocherwife 
upon  arievous  Pains  ag.iinft  rhe  Law  ; it  is  a (Tented  and  accorded  for  the 
-ood  Governance  of  thr  Commons , that  no  Man  be  put  to  anfwer  with-  ut 
frefentment  before  Juft  ices  or  Matter  of  Record,  or  by  due  Procefs  and 
Writ  original,  according  to  the  old  Law  of  tnc  Land  : and  if  any  thing 
from  hence  be  done  to  the  contrary,  it  fhall  be  void  in  the  Law,  and 
bolden  for  Error. 

Uut  this  is  better  in  the  PaiFament  Roll,  where  the  Petition  and  An- 
fivrr,  which  makes  the  Ad,  are  let  down  at  large,  42  EJw.  III.  Ret. 
parliaments,  tinmen  12. 

The  Petition. 

“ ft  era-,  Becaufc  that  many  of  your  Commons  are  hurt  arid  deftroyed 
«c  by  falfe  Accufers,  who  make  their  Accufarions  more  for  their  Revenge 
4*  and  particular  Gain,  than  for  the  Profit  of  the  King,  or  of  his  People  : 

*t  And  thofr  that  are  acculed  by  them,  forne  aic  taken,  and  others  ate 
made  to  come  before  the  King’s  Council  by  Writ,  or  other  Command-  , 
n merit  of  the  King,  upon  grievous  Pains  contrary  to  the  Law  : That  it  j 
<»  would  pleal'e  our  Lurd  the  King,  and  his  good  Council,  for  the  juft 
*»  Government  of  his  People,  to  ordain,  that  if  hereafter  anv  Accul’cr  ' 
it  ppipnfo  any  Matter  for  the  Profit  of  the  King,  that  the  fame  Matter  lie 
»«  lint  to  the  Jufticcs  of  the  one  Bench  or  of  the  other,  or  the  Affixes,  to 
« be  enquired  and  determined  according  to  the  Law ; and  if  it  concern 
«»  the  Ac.  ufer  or  Party,  that  he  take  his  Suit  at  the  Common  Law-,  and 
that  no  Man  be  put  to  aufwcr  without  Prcfentment  before  the  Juftices 
« nr  Matter  of  Record,  and  by  due  Procefs  and  original  Writ,  according 
“ to  the  ancient  Law  of  the  Land.  And  if  any  thing  henceforward  be 
“ done  to  the  contrary,  that  it  be  void  in  Law,  and  held  for  Error.” 

Here  by  due  Procefs  and  original  Writ,  according  to  the  ancient  Law  of 
the  Land,  is  meant  the  fame  thing,  as  per  legem  terra,  in  Magna  Charter  ; 
and  the  Abufc  was,  they  were  put  to  anfwcr  by  the  Commandment  of 
the  King. 

‘The  King's  jfnfwer  is  tint : 

“ Bccaufe  that  this  Article  is  an  Article  of  rhe  grand  Charter,  the  King 
“ willeih  that  this  be  done,  as  the  Petition  doth  demand.”  By  this  ap- 
peared) that  per  itgem  terree,  in  Magna  Charter , is  meant  by  due  Pro- 
cefs of  1 he  Law. 

Thus  your  Lordft.ips  have  heard  Adis  of  Parliament  in  the  Point.  But 
the  Statute  of  Wtjlmtfl.  1 . eap.  1 5.  is  urged  to  difpreve  this  Opinion, 
wh<rc  it  is  exprefly  find,  that  a Man  is  not  repleviabic,  who  is  commit- 
ted by  the  Command  of  the  King ; therefore  the  Command  of  the  King, 
without  any  Caufc  fhewed,  is  fufficiem  to  commit  a Man  to  Prifon,  And 
becaufc  the  Strength  of  the  Argument  may  appear,  and  the  Anfwcr  be 
better  undrrffood,  I will  reed  the  Words  of  the  Statute,  which  are  thus  : 
[And  fotafmuoh  as  Sheriffs  and  others,  which  have  taken  and  kept  in 
Prifon  Pcrfons  dctecled  for  Felony,  and  oftentimes  have  let  out  by  Reple- 
vin Inch  as  were  not  rcplcviable,  and  h3ve  kept  in  Prifon  fuch  as  were  re- 
ptcviable,  becaufc  they  would  gain  of  the  one  Party,  and  grieve  the  other ; 
and  forafmuch  as  before  this  time  it  was  not  certainly  determined  what 
Ptrfons  were  rcplcviable,  and  what  nor,  but  only  thofe  that  were  taken 
Inrthe  Death  of  a Man,  or  by  the  Commandment  of  the  King,  or  of  his 
Juftices,  or  for  the  Forcft ; it  is  provided,  and  by  the  King  commanded, 
that  fuch  Prifoners  as  were  before  outlawed,  and  they  which  have  abjured 
the  Realm,  Provers,  and  fuch  as  be  taken  with  the  Manner,  and  thole 
which  have  broken  the  King’s  Prifon,  Thieves  openly  defamed  and 
known,  and  fuch  as  be  appealed  by  Approvers ; fo  long  zs*  the  Approvers 
are  living,  if  they  be  not  of  good  Name,  and  fuch  as  be  taken  for  burning 
•>i  Huufcs  felonioufly  done,  or  for  falfe  Money,  or  for  counterfeiting  the 
King’s  Seal,  or  Pcrfons  excommunicate  taken  at  the  Requeft  of  the  Bi- 
fhop,  or  for  manifeft  Offences,  or  for  treafon  touching  the  King  himfelf, 
lhall  be  in  no  wife repleviable  by  the  common  Writ,  or  without  Writ.] 
Hut  fuch  as  be  indikled  of  Larceny  by  Inquells  taken  before  Sheriffs  or 
Bailiffs  by  their  Office,  or  of  light  Sufpicion,  or  of  petty  Larceny,  that 
amounicth  not  above  the  V alue  of  Twelve-pence,  if  they  were  not  guilty  of 
fouie  other  Larceny  aforetime,  or  guilty  of  Receipt  of  Felons,  or  of  Com- 
mandment, or  of  Force,  of-  of  Aid  of  Felony  done,  or  guilty  of  fouie 
otherT refpafs,  for  which  one  ought  not  to  lofe  either  Life  or  Member  : 
And  a Mail  appealed  by  an  Approver,  after  the  Death  of  the  Approver  } 
if  he  be  no  common  Thief  or  defamed,  Until  from  henceforth  be  let  out 
by  fufficicnt  Surety,  whereof  the  Sheriff  will  be  anfwrrable,  and  That 
without  giving  aught  of  their  Goods.  And  if  the  Sheriff,  or  any  other, 
let  any  g:>  ax  Urge,  by  Surety,  that  are  not  repleviable,  if  he  be  Sheriff  or 
Conilabic,  or  any  other  Bailiff,  or  fuch  as  hath  a Fee,  which  hath  keep- 
ing of  Prifons,  and  thereof  be  attainted,  he  fhall  lofe  his  Office  and  Fee 
for  ever.  And  if  the  Under-Sheriff,  Conftabl*  or  Bailiff,  or  fuch  as  hath 
Fee  for  keeping  of  Prifons,  doit  contrary  to  the  Will  of  his  Lord,  or  any 
other  Bailiff  being  not  of  Fee,  they  (hall  have  three  Years  Imprifonment, 
and  make  a Fine  at  the  King's  Plcafure ; and  if  any  Man  with-hold  Pri- 
soners repleviable,  after  that  they  have  offered  fufficicnt  Surety,  he  fhall 
pay  a grievous  Ameccemtnt  to  the  King  j and  if  he  take  any  Reward  for 
the  Deliverance  of  fuch,  he  fhall  pav  double  to  the  Pri finer,  and  alfo  fhall 
Pay  a grievous  Amercement  to  the  King. 


The  Anfwer.  4 

It  njuft  be  acknowledged,  that  a Man  taken  hy  the  Commandment  of 
tite  King  is  not  repleviable,  for  fo  are  the  exprefs  Words  of  this  Statute  : 
this  make  til  nothing  againll  the  Declaration  yf  the  Houle  of  Com- 
®*?ns;  for  they  fay  not,  the  Sheriff  may  replevy  fuch  a one  by  Sureties, 
Iff ,!u‘  mennuespeeret,  but  that  he  is  bailable  by  the  King's  Court  of  Juftirc . 

l,lc  better  apprehending  whereof,  it  is  to  be  known,  that  there  is  a 
Difference  between  rcplcviable,  which  is  always  by  the  Sheriff  upon 
•hedges  or  Sureties  given,  and  bailable,  which  is  by  a.  Court  of  Record, 
Whcm  the  Priloner  is  delivered  to  his  Bril,  and  they  are  his  Goalcrs,  and 
’ °'*y  imurifon  him,  and  fh.il  fuffer  for  him  Body  tor  Body,  as  appeamh 
3^  F'.'io.Ill.  titnlo  Maivprku  12  & 13.  where  the  Difference  betwixt 
Bail  *-.nd  Mainprize  is  cxprefsly  taken. 

[An-J  if  the  Words  of  the  Statute  themfclves  be  obferved,  it  wjjl  appear 
plain  , y,  that  it  extends  to  the  Sheriff  and  other  inferior  Officers, »and  doth 
1101  bind  the  Hands  of  the  Judges.] 

Vot.  VII. 


The  Preamble,  which  is  the  Key  that  openeth  the  Entrance  into  the 
Meaning  of  thr  Makers  of  the  Law,  is,  “ For  as  u.u'eh  zs  Sheriffs  ami 
“ others  have  taken  and  kept  in  Prifon  Pcrfons  detected  of  Felony.''  (Jut 
of  tbefe 'Words  1 bbleive  that  it  nominafeth  Sheriffs,  stid  then  if  the 
Judges  fh'iulJ  be  included,  rheymuft  be  comprehended  under  tttat  general 
Word,  abm;  which  doth  not  extend  m thofe  of  an  higher  Rank,  but  to 
inferiors,  for  the  bett  by  all  Courfcs  is  firft  (a  be  nanie-J.  And  therefore: 
if  a Man  bring  a Writ  ofC.tiftoms  and  Services,  and  name  Rents  and 
other  things,  the  general  lhall  not  include  Homage,  which  is  a pcrforicl 
Service,  and  of  an  higher  Nature,  but  It  ft  tall  extend  to  ordinary  annual 
Service,  3!  BJw.  i.  Droit  67  So  the  Statute  of  13  Eiiz.  cap.  10.  which 
beginneth  with  Colleges,  Deans  and  Chapters,  Parions,  Vicars,  and  con- 
cludes with  thefe  Words,  11  and  others  having  fyiritual  Promotions,” 
fhall  not  cortiprchcml  Hilltops  that  arc  of  an  higher  Degree,  as  appearcth 
in  the  Archbiihop  of  Canterbury's Cafe,  reported  by  Sir  Edward  Coke , lib.  2. 
fit.  46.  B. 

And  thtis  tnrich  is  explained  In  the  very  Statute  towards  the  End,  when 
it  doth  enumerate  thole  who  were  meant  by  the  Word,  ethers,  namely, 
Updcr-Sberiffs,  Conftablcs,  Bailiffs,  He. 

Again,  the  Words  arc.  Sheriffs  anti  others  which  have  taken  and  kept  in 
Prifiu.  Now  every  Man  knmveth,'  Judges  Co  neither  arreft,  nor  keep 
Men  in  Prifon;  that  is  the  Office  of  Sheriffs  and  other  inferior  Minifters. 
Therefore  this  Statute  meant  fuch  only,  and  not  Judges. 

The  Words  arc  further,  that  they  let  out  bv  Replevin  fuch  as  are  not 
repleviable,  that  is  the  proper  Language  fora  Sheriff}  nay,  more  exprefs 
afterward  in  the  Body  of  the  Statute,  that  fucb  as  are  there  mentioned,  lhall 
in  itowife  be  repleviable  by  the  common  Writ,  which  is  de  famine  reptegi- 
mdo,  and  is  directed  to  the  Sheriff,  nor  withouiWrit,  which  is  by  the 
Sheriff  ,x  officii.  But  that  which  receives  no  Anfiver  is  this,  that  the  Com- 
mand of  the  Jullicvs,  who  derive  their  Authority  from  the  Crown,  is 
there  equal  as  to  this  Putpofewilh  the  Command  of  the  King.  And  there- 
fore by  all  reafonahle  Conftru&ion,  it  mult  needs  relate  to  Officers  that 
are  fnbordlnatc  to  both,  as  Sheriffs,  Under-Sheriffs,  Bailiffs,  Conftabies, 
and  the  like.  And  it  werea  harfli  Expedition  to  lay,  that  thejuftices  might 
not  difeharge  their  own  Command,  and  yet  that  realbn  would  conclude  as 
much  ; and  that  this  wzs  meant  of  the  Sheriff  and  other  Minifters  of  Juf- 
tice,  appears  by  the  Recital,  27  Edw.  1.  cap.  3.  and  likewife  by  Pitta, 
a Manufcript,  lb  cali.d,  bccaufe  the  Authur  lay  in  the  Fleet  when  lie  ma  le 
the  Cook : For  he.  Hi.  2.  cap.  52.  in  his  Chapter  ot  Turns,  and  the 
Views  of  the  Hundred  Courts  in  the  Country,  fetteth  down  the  Articles 
of  the  Charges  that  are  there  to  be  inquired  of ; amongit  which,  one  of 
them  is  de  repltgiidtiiibui  itjujlt  J, lentil  H irrepl/giabilibus  dimijjh  ; which 
cannot  be  meant  ul  'not  buiiiu » by  the  Jufticcs  j for  wh.it  have  the  infe- 
[ rior  Courts  in  the  Country  to  do  with  me  A&s  of  the  Juftices  ? 

I And  to  make  that  mote  plain,  he  fetteth  down  in  that  Chapter,  that 
1 conccrncth  Sheriffs  only,  tnc  very  Statute  of  IVeJlmxnfttr  1.  which  he 
I t ran  Hates  verbatim  out  of  ihe  French  into  the  Latin ; lave  that  he  renders 
taken  by  ihe  Command  of  the  Juftices,  thus,  per  judi.ium  Jujlicietriorum 
and  his  Preface  to  the  Statute  plainly  (heweth,  that  he  unJcrltood  it  of  Re- 
plevin by  Sheriffs ; fpr  he  feitti,  defant  per  plegias  dhnitti,  qui  nan  de- 
elorat  fat  Statutum;  wtLftrpltgm  is  before  the  Sheriff. 

But  fur  direct  Authority,  It  is  die  Opinion  of  New  tan.  Chief  Jufticc, 
22  Hen.  VI.  46.  where  his  Words  arc  thefe:  “ It  cannot  be  intended 
“ that  the  Sheriff  did  fuller  him  to  go  at  large  by  Mainprize  j for  where 
“ one  is  taken  by  the  Writ  of  the  King,  or  the  Commandment  of  the 
“ King,  he  is  irrepleviable ; but  in  fuch  Cafe  his  Friends  may  come  to 
“ the  Juftices  from  him  if  he  be  arrefted,  and  purchafe  a Superfedeas .” 
This  Judge  concludes,  that  the  Sheriff'  cannot  deliver  him  that  is  taken 
by  the  Command  of  the  King,  for  that  he  is  irrepleviable,  which  is  the 
very  Word  of  the  Statute:  But,  faith  he,  his  Friends  may  come  to  the 
Jufticcs,  and  purchafe  a Superfedeas.  So  he  declares  the  very  Queftion,  that 
the  Sheriff  had  no  Power,  but  the  Juftices  had  Power  to  deliver  him  that 
is  committed  by  the  King’s  Command,  and  both  the  ancient  and  modern 
Practice  maiiileft  as  much  ; For  he  that  is  taken  for  the  Death  of  a Man, 
or  for  the  Forell,  is  riot  repleviable  by  tbc  Sheriff,  yet  they  arc  ordinarily 
bailed  by  the  Juftices,  and  were  by  the  King’s  Writsuirccled  to  the  She- 
riff's in  tire  Times  of  Edw.  I.  and  tl.  as  appears  in  the  dole  Rolls,  which 
could  not  be  done  if  they  were  not  bailable.  And  it  is  every  Day’s  Ex- 
perience, that  the  Juftices  of  the  King's-Beneb  do  bail  for  Murder,  and  for 
Offences  done  in  tne  Forcft,  which  they  could  not  do,  if  the  Word  irre- 
pleviable, in  Wtjlmiii.  t.  were  meant  ot  the  Juftices,  as  well  as  of  tire 
Sheriffs. 

For  Authorities  that  have  been  offered  to  prove  the  contrary,  they 
are  in  Number  three.  The  firft  is  2t  Edw.  ill.  Rit.  2.  which  alio  is 
in  the  Book  of  Pleas  in  Parliament  at  the  Tower,  upon  an  Action  there 
brought,  fil.  44.  It  is  not  an  Aclof  Parliament,  but  a Rt-fulution  in  Par- 
liament upon  an  Adion  there, brought,  which  was  ufual  in  thulV Times  : 
And  the  Cafe  is,  that  Stephen  Rain.,  the  Sheriff  of  the  Counties  of  Lticef- 
ur  and  Warwick,  was  qur  iumcd,  for  that  he  had  let  at  large  by  Surety, 
«n\ongft  others,  one  Willi  an-,  the  Son  of  Walter  U Pefins,  3 gain  ft  the 
Will  and  Command  of  the  King,  wherejs  the  King  hau  commanded  him 
by  Letters  under  the  Priyy-Seal,  that  he  ihoulj  do  no  Favour  to  any  Man 
that  was  committed  hy  the  Earl  of  Warwick,  as  that  Man  was  ; whcrc- 
unto  the  Sheriff  anfwurcd,  that  he  did  it  at  theRcqueft  of  fume  of  the 
King's  Houfliold  upon  their  , Letters ; and  becaufc  the  Sheriff'  did  ac- 
knowledge the  Receipt  of  the  King’s  Letters,  thereupon  he  was  commit- 
ted to  Prifon  according  10  the. Form  of  the  Statute. 

To  this  I anfwer,  the  Sheriff  was  juftly  puniftted,  for  that  he  is  exprefs- 
ly  bound  by  the  Statute  at  Wtjhr.irJi.  r.  which  was  agreed  from  the  Be- 
ginning ; but  this  is  no  Proof,  that  the  Judges  had  no  Power  to  barl 
this  Alan. 

Tnc  next  Authority  is  $$H<n.  VI.  in,  the  Court  of  Common  Pleas,  fil. 
28.  b.  29.  where  Robert  Ptynings,  Efq.  was  brought  to  the  Bar  upon  a Ca- 
pias. and  was  returned,,  that  he  was  committed  per  Duotdt  Concilia,  ll  be- 
. lieva  it  is  raiiprinted  for  Dms  de  CenuiU'.,  i.  e.  Dominos  de  Concilia,  which 
is  ftrongeft  agaiuft  what  1 maintain)  pro  diver jhcsujis  regem  tangentib.  And 
lie  made  an  Attorney  (here  in  an  Action,  whence  it’s  interred,  that  tnc  Re- 
turn was  good,  and  tip:  Party  could  not  be  delivered. 

To  this  the  Anfwer  is  pJ-iin.  t.  No  Opinion  is  delivered  in  that  Book, 
one  way  or  other,  upon  the  Return,  neither  is  there  anv  Tcftimony  whether 
X he 
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he  were  delivered,  or  bailed,  or  not.  2.  It  appears  cxprefsly,  that  he  was 
brought  thither  to  be  charged  in  an  Action  of  debt,  at  another  Man’s  foil, 
no  defire  of  his  own  to  be  delivered,  or  bailed  ; and  then  if  he  were  remand- 
ed, it  is  no  way  material  to  the  queftion  in  hand.  But  that  which  is  moil 
relied  upon,  is  the  opinion  of  Siam/,  in  his  Book  of  Pleas  of  the  Crown,  lib. 
2.  tap.  lS  fol.  72,  73.  in  his  Chapter  of  Mainprizc,  where  he  reciteth  the 
Statute  ssUVtJhn.  i.  tap.  1 5.  and  then  faith  thus  . “ By  this  Statute  it  ap- 
**  pears,  that  in  four  cafes  at  the  Common  Law  a Man  was  not  repleviable; 
“ to-wit,  thole  that  were  taken  for  the  death  of  a man,  by  the  command  of 
“ the  Kin^,  or  his  Juflices,  or  for  the  Foreftj"  thus  far  he  is  moft  right. 
Then  hegoeth  on,  and  faith,  “ As  to  the  command  of  the  King,  that  is 
“ underftood  by  the  command  of  his  own  mouth,  or  his  Council,  which  is 
« incorporated  unto  him, and  fpake  with  his  mouth,  or  other wife  every  W rit 
“ or  Capiat  to  take  a man,  which  is  the  King's  command,  would  be  as 
««  much  ; and  as  to  the  command  of  the  Juflices,  that  is  meant  th.ir  ab- 
*«  folute  commandment,  for  if  it  be  by  their  ordinary  commandment,  he 
« is  repleviable  by  the  Sheriff,  if  it  be  not  in  fomc  of  the  cafes  prohibited 
**  by  the  Statute/' 

The  anfwcr  that  I give  unto  this  is,  that  Stamford  had  faid  nothing  whe- 
ther a man  may  be  committed  without  caufe  by  the  King’s  command,  or 
whether  the  Judges  ought  not  to  bail  him  in  luch  cafe,  only  that  fuch  a 
one  is  not  repleviable;  which  is  agreed,  for  that  belongs  to  the  Sheriff. 
And  becaufc  no  man  fhould  think  he  meant  any  fuch  thing,  he  concludes 
the  whole  fcntencc  touching  the  command  of  thcKing  and  the  Juflices,  that 
ouc  committed  by  the  ordinary  command  of  the  Juliicc,  is  repleviable  by 
the  Sheriff:  or  at  lcaft  it  appears  not  that  he  meant  that  a man  committed 
by  the  King,  or  by  the  Privy-Council  without  caufe, fhould  not  be  bailable 
by  the  Juflices,  and  lie  hath  given  no  opinion  in  this  cafe;  what  he  would 
have  faid,  if  he  had  been  afkcd  the  queftion,  cannot  be  known,  neither  doth 
ir  appear,  that,  by  any  thing  that  he  hath  laid,  he  meant  any  fuch  thing  as 
would  be  inferred  out  of  him.  And  now,  my  Lords,  I have  performed  the 
commands  of  the  Commons,  and  as  1 conceive  fhall  clear  the  declaration  of 
perfonul  liberty,  an  ancient  and  undoubted  tTUth,  fortified  with  (even  Acts 
of  Parliament,  and  not  oppofed  by  any  Statute  or  Authority  of  Law  what- 
foever.  Set  Littleton ’r  Precedents  after  Air.  Selden'r. 


Mr.  Seldcn's  Argument. 

My  Lords, 

YOU  R Lordfliips  have  heard  from  the  Gentleman  that  laft  fpake,  a 
great  part  of  the  grounds  upon  which  the  Houle  of  Commons,  up- 
on mature  deliberation,  proceeded  to  that  clear  refolution  touching  the 
risht  of  the  liberty  of  their  perfons.  The  many  Acts  of  Parliament,  which 
arc  the  written  Laws  of  the  Land,  and  arc  cxprefsly  in  the  point,  have  been 
read  and  opened,  and  fuch  obje&ionsas  have  been  bv  fome  made  to  them, 
and  fomc  objections  alfo  made  out  of  another  Adt  of  Parliament,  have  been 
cleared  and  anfwcred.  It  may  feem  now  perhaps  (my  Lords)  that  little 
remains  needful  to  he  further  added,  for  the  inforccment  and  maintenance 
of  fo  fundamental  and  cftabl idled  a right  and  liberty  belonging  to  every 
Freeman  of  the  Kingdom.  But  in  the  examination  of  queftions  of  Law 
of  Right,  befides  t'nc  Laws  or  Adis  of  Parliament,  that  ought  chiefly  to 
direct  and  regulate  every  man’s  judgment,  whatfoever  hath  been  put  in 
pradlice  to  the  contrary,  there  arc  commonly  ufed  alfo  former  Judgments,  | 
or  Precedents,  and  indeed  have  been  fo  ufed  fometimes,  that  the  weight  of  ] 
reafon,  of  Law,  and  of  Adts  of  Parliament,  hath  been  laid  by,  and  refo-  ; 
lutions  have  been  made,  and  that  in  this  very  point,  only  upon  the  inter- 
pretation and  apprehenfion  of  precedents.  Precedents,  my  Lords,  arc  good 
media,  or  proofs  of  illuftration  or  confirmation  where  they  agree  with  the 
exprefs  Law  but  they  can  never  be  proof  enough  to  overthrow  any  one 
Law,  much  lefs  feven  feveral  Acts  of  Parliament,  as  the  number  of  them 
is  for  the  point.  The  Houle  of  Commons  therefore  taking  into  confidera- 
tion,  that  in  this  queftion,  being  of  fo  high  a nature,  that  never  any  ex- 
ceeded it  in  any  Court  of  Jufticc  whatfoever,  all  the  feveral  ways  of  juft 
examination  of  the  truth  fliould  be  ufed,  have  alfo  moft  carefully  inform- 
ed themfclvcs  of  all  former  judgments  and  precedents  concerning  this  great 
point  either  way,  and  have  been  no  lefs  careful  of  the  due  prcfcrvacion  of 
his  Majefty's  juft  Prerogative  than  of  their  own  Rights.  The  precedents 
here  arc  of  two  kinds,  either  merely  matter  of  Record,  or  clfc  the  former 
resolutions  of  the  Judges,  after  folemn  debate  in  the  point. 

This  point  that  concerns  precedents,  the  Houfeof  Commons  have  com- 
manded me  to  prefent  to  your  Lordfliips,  which  1 (hall  as  briefly  as  1 may, 
fo  1 do  it  faithfully  and  perfpicuoufly.  To  that  end,  my  Lords,  before  I 
come  to  the  particulars  of  any  of  thole  precedents,  I (hall  firft  remember 
to  your  Lordfliips,  that  which  will  feem  as  a general  key  for  the  opening 
and  true  apprehenfion  of  all  them  of  Record,  without  which  key,  no  man, 
unlcfs  he  be  vers'd  in  the  entries  and  courfc  of  the  King’s-Bcnch,  can 
poflibly  underfland  them. 

In  all  cafes,  my  Lords,  where  any  Right  or  Liberty  belongs  to  the  Sub- 
jects by  any  polltive  Law  written  or  unwritten,  if  there  were  not  alfo  a 
remedy  by  Law,  for  the  enjoying  or  regaining  this  Right  or  Liberty,  when 
it  is  violated  or  taken  from  him,  the  pofitive  Law  were  mofl  vain,  and  to 
no  purpofe ; and  it  were  to  no  purpofe  for  any  man  to  have  any  Right  in 
any  land  or  other  inheritance  if  there  were  not  a known  remedy,  that  is, 
an  Action  or  Writ,  by  which,  in  fomc  Court  of  ordinary  Jufticc,  he  might 
recover  it.  And  in  this  cafe  of  Right  of  Liberty  of  Pcrfon,  if  there  were 
not  a remedy  in  the  Law  for  regaining  it,  when  it  is  reftrained,  it  wereof 
no  purpofe  to  fpeak  of  Laws,  that  ordain  it  fhould  not  be  rellrained.  There- 
fore in  this  cafe  alfo,  I fhall  firft  fliew  you  the  remedy  that  every  Freeman 
is  to  ufe  for  the  regaining  of  his  Liberty,  when  he  is  againft  Law  imprifon- 
ed,  that  fo  upon  the  legal  courfc  and  form  to  be  held  in  ufing  that  remedy, 
the  precedents  or  judgments  upon  it,  for  all  Judgments  of  Record  rife  out  of 
this  remedy,  may  he  cafily  underftood.  There  are  in  Law  divers  remedies 
for  inlarging  of  a F reeman  imprifoned,  as  the  W rits  of  Odia  (2  a tin,  and  of 
Hcmiite  replegiando,  befides  the  common  or  moft  known  Writs  of  Habeas 
Corpus,  or  Corpus  cum  caufa,  as  it  is  alfo  called. 

The  firft  two  Writs  are  to  be  directed  to  the  Sheriff  of  the  County,  and 
lie  in  fome  particular  cafes,  with  which  it  would  be  untimely  for  me  to 
trouble  your  Lordfliips,  becaufe  they  concern  not  that  which  is  committed 
to  my  charge.  But  that  Writ  of  Habeas  Ctrpus,  or  Corpus  turn  caufa,  is 


the  higheft  remedy  in  Law,  for  any  man  that  is  imprifoned,  and  the  only 
remedy  for  him  that  is  imprifoned  by  the  fpecial  command  of  the  King,  or 
the  Lords  of  the  Privy-Council,  without  fhcwingcaufcof  the  commitment: 
neither  is  there  in  the  Law  any  fuch  thing,  nor  was  thrre  ever  mention  of 
any  fuch  thing  in  the  Laws  of  this  land,  as  a Petition  of  Right  to  be  ufed  ' 
in  fuch  cafes  for  Liberty  of  the  Pcrfon,  nor  is  there  any  legal  courfc  for  in- 
largement  to  be  taken  in  fuch  cafis;  howfoever  the  contrary  hath  upon  no 
ground  or  colour  of  Law  been  pretended.  Now,  my  Lords,  if  any  man  be 
fo  imprifoned  by  any  fuch  command,  or  otherwife,  in  any  prifon  whatfoever 
through  England , and  defirc  by  hirofelf,  or  any  other  in  his  behalf,  this 
W rit  of  Habeas  Corpus  for  the  purpofe  in  the  Court  of  King's-Bench,  the 
Writ  is  to  be  granted  to  him,  and  ought  nor  to  be  denied  him,  no  otherwife 
than  another  ordinary  original  Writ  in  the  Chancery,  or  other  common 
proccfs  of  Law  may  be  denied  ; which  amongfl  other  things  the  Houfe  re- 
folvedalfo,  upon  mature  deliberation,  and  1 was  commanded  to  let  your 
Lordfliips  know  fo  much.  This  Writ  is  directed  to  the  Keeper  of  the 
prifon,  in  whole  cuftody  the  prifoncr  remains,  commanding  him  that  after 
a certain  day,  he  bring  in  the  body  of  the  prifoner,  ad  Jubjia/t.d.  12  recipi- 
ent!, juxt  a quod  curia  eonfsderaverit,  (2c.  una  cum  caufa  captionis  (2  detenti- 
on's 1 ; and  oftentimes  una  cum  caufa  detentionis  only,  eaptio  is  being  omitted. 

The  keeper  of  the  prifon  thereupon  returns  by  what  Warrant  he  detains 
the  prifoncr,  and  with  his  return  filed  to  his  W rit,  brings  the  Prifoncr  to  the 
Bar  at  the  time  appointed  ; when  the  return  is  thus  made,  the  Court  judgeth 
of  tha  fufficicncy  or  infufficicncy  of  it,  only  out  of  the  body  of  it,  without 
having  rcfpeift  unto  any  other  thing  whatfoever;  that  is,  they  fuppofe  the 
return  to  be  true  whatloever  it  be  : if  it  be  falfe,  the  prifoncr  may  have  his 
action  on  the  Cafe  againft  the  Goalcr  that  brought  him.  Now,  my  Lord.--, 
when  the  prifoncr  comes  thus  to  the  Bar,  if  he  defire  to  be  bailed,  and  that 
the  Court  upon  the  view  of  the  return  think  him  in  Law  to  be  bailable,  then 
he  is  always  firft  taken  from  the  Keeper  of  the  prifon  that  brings  him,  and 
committed  to  the  Martha!  of  the  King's-Bench,  and  afterwards  bailed,  and 
the  entry  perpetually  is  Committitur  Mariftallo  (2  poflta  traditur  in  Ball’ ; 
for  the  Court  never  bails  any  man,  until  he  firft  becomes  their  own  prifoncr, 
and  be  in  Cujlotlia  Alar  fall  of  that  Court.  But  if  upon  the  return  of  the 
Habeas  Corpus,  it  appear  to  the  Court,  that  the  prifoncr  ought  not  to  be 
bailed,  nor  difeharged  from  the  prifon  whence  he  is  brought,  then  he  is 
remanded  or  fent  back  again,  there  to  continue,  until  by  courfc  of  Law  he 
may  be  delivered  ; and  the  entry  in  this  cafe  is  Remittitur  quoufqut  fecundum 
legem  eLliberatus fuerit,  or  Remittitur  quaufque,  L2e.  which  is  all  one,  and 
the  higheft  award  or  judgment  that  ever  was  or  can  be  given  upon  an  Habeas 
Corpus.  But  if  the  Judges  doubt  only  whether  in  Law  they  ought  to  take 
him  from  the  prifon  whence  he  came,  or  give  a day  to  the  Sheriff  to  amend 
his  Writ,  as  often  they  do,  then  they  remand  him  only  during  the  time  of 
their  doubt,  or  until  the  Shcrifftiath  amended  his  return,  and  the  entry  up- 
on that  is  Remittitur  only,  or  Rani  tut  nr  prifona  prad.  without  any  more. 
And  fo  remittitur  generally  is  of  far  lefs  moment  in  the  award  upon  the 
HabetttCorpus , than  remittitur  quoufqut,  (2c.  howfoever  the  vulgar  opinions 
raifed  outof  the  late  Judgment  be  to  the  contraiy.  All  thefe  things  arc  of 
moft  known  and  conftant  ufe  in  the  Court  of  King’s-Bench,  as  it  cannot 
be  doubted  but  your  Lordfliips  will  cafily  know  from  the  grave  and  learn- 
ed my  Lords  the  Judges. 

Thefe  two  courfes,  the  one  of  the  entry  of  Comittitur  MarifcaU.  (2 pojlea 
traditur  in  Ba/lium,  and  the  other  remittitur  quoufqut,  e 2c.  is  remittitur  ge- 
nerally, or  remittitur  prijona  pr ad.  together  with  the  nature  of  the  Habeas 
Corpus,  thus  ftated;  it  will  be  cafier  for  me  to  open,  and  your  Lordfliips 
to  ■ bferve,  whatfoever  Ihall  occur  to  the  purpofe  in  the  precedents  of  Re- 
cord, to  which  1 fhall  come  now  in  the  particular.  But  before  1 come  to 
the  precedents,  I am  to  let  you  know  the  refolution?.  of  the  Houfe  of  Com- 
monstouching the  enlargement  of  a man  committed  by  the  command  of  the 
King,  or  the  Privy- Council,  or  any  other,  without  caufe  fliewed  of  fuch 
commitment ; it  is  thus  ; That  if  a Freeman  be  committed  or  detained  in 
prifon,  or  otherwife  reftrained  by  the  command  of  the  King,  the  Privy- 
Council,  or  any  other,  and  no  caufe  of  fuch  commitment,  detainer,  or 
reftraint  be  expreffed,  for  which  by  Law  he  ought  to  be  committed,  de- 
tained or  reftrained ; and  the  fame  be  returned  upon  an  Habeas  Corpus 
granted  for  the  party,  then  he  ought  to  be  delivered  and  bailed. 

This  refolution,  as  it  is  grounded  upon  the  Acts  of  Parliament  already 
fhewn,  and  the  reafon  of  the  Law  of  the  Land,  which  is  committed  to  the 
charge  of  another,  and  anon  alfo  to  be  opened  to  yon,  is  ftrengthened  alfo 
by  many  Precedents  of  Record. 

But  the  Precedents  of  Record  that  concern  this  point  arc  of  two  kinds, 
for  the  Houfe  of  Commons  hath  informed  itfeif  of  fuch  as  concern  it  cither 
way.  The  firft,  fuch  as  fliew  cxprefsly,  that  Perfons  committed  by  the 
command  of  thcKing,  or  of  the  Privy-Council,  without  other  caufe  mew- 
ed, have  been  enlarged  upon  bail  when  they  prayed  it;  whence  it  appears 
clearly,  that  by  the  Law,  they  are  bailable,  and  fo  by  Habeas  Corpus  to  be 
fet  at  liberty : for  tho’  they  ought  not  to  have  been  committed  without  a 
caufe  fliewed  of  the  commitment,  yet  it  is  true  that  the  reverend  Judges 
of  this  l.Jiid  did  pay  fuch  refpect  to  fuch  commitments,  by  the  command 
of  the  King,  or  of  the  Lords  of  the  Council,  (as  alfo  to  the  commitment 
fometimes  of  inferior  perfons)  that  upon  tile  Habeas  Corpus,  they  rarely 
ufed  abfolutely  to  difeharge  tlie  perfons  inftantly,  but  only  to  enlarge  them 
upon  bail ; which  fufficiciulv  fccurusand  preferves  the  Liberty  of  the  Sub- 
ject, according  to  jjic  Laws  that  your  Lordfliips  have  already  heard,  nor 
in  any  of  the  cafes  is  there  any  difference  made  between  fucli  commitments 
by  the  Lords  of  the  Council,  that  are  incorporated  with  him.  The  fccoitd 
kind  of  precedents  of  Record  are,  fuch  as  have  been  pretended  to  prove  the 
Law  to  be  conlrary,  and  that  pcrlons  fo  committed  ought  not  to  be  fet  at 
liberty  upon  bail,  and  are  in  the  nature  of  objections  out  of  Record. 

I fliall  deliver  them  fummariiy  to  your  Lordfliips  with  all  faith,  and  alfo 
true  copies  of  them;  out  of  which  it  fhall  appeal  clearly  to  your  Lord- 
fliips, that  of  thofe  of  the  hitt  kind,  there  are  no  lefs  than  twelve,  moft  full 
and  directly  in  the  point,  to  prove  that  perfons  fo  committed  are  to  be  deli- 
vered upon  bail ; and  amongfl  thofe  of  the  other  kind,  there  is  not  fo  much 
as  one,  not  one,  that  proves  a:  all  any  thing  to  the  contrary'.  I fhall  firft, 
my  Lords,  go  through  them  of  the  firft  kind,  and  fo  obierve  them  to  your 
Lordfh'ps,  that  fuch  fcruplcs  as  have  been  made  upon  them  by  fomc  that 
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have  excepted  again  ft  them,  (lull  be  cleared  alfo  according  as  I (hall  open 
them  fcvcrally. 

Thefirft  of  the  firft  kind  is  of  Ed.  llld's  time,  it  is  in  Pafchsc  t8  Ed. 
III.  its/.  33.  The  cafe  was  thus  : 

King  Ed.  III.  had  committed  by  Writ,  and  that  under  his  great  Seal 
(as  moil  of  the  King’s  commands  in  thofe  times  were)  one  Jsssn  de  Bil- 
utjkn,  a Clergyman,  to  the  prifon  of  the  Tower,  without  any  caui’e 
fhewed  of  the  commitment.  The  Lieutenant  of  the  Tower  is  commanded 
to  bring  him  to  the  King’s-  Bench,  where  he  is  committed  to  the  Mar- 
shal s but  the  Court  afles  of  the  Lieutenant,  if  there  were  any  caul’e  to 
keep  this  Blldejhn  in  prifon,  h elides  that  commitment  of  the’King;  he 
anfwrrcd  no  : whereupon  the  Roll  fays,  quia  videtur  cur.  b’-e.pnci.fuffl- 
tititl.  n;n  ejfe  enufam  pr<sd.  Johan.  de  BUdefton  in  priforui  Don.  Regis  hie  ‘le- 
tinend.  idem  Jafoolpus  admittitur  per  manueapUonem  IVHUelmi  de  Wakefield, 
and  fomc  others,  whrre  the  Judgment  of  the  point  is  fully  declared  in  the 
very  point. 

The  fecund,  in  the  firft  kind  of  precedents  cf  Record,  is  in  the  time  of 
H ■ VIII.  one  John  Parker's  Cafe,  who  was  committed  to  the  Sheriff  of 
London,  pro Jecut  ttalr  pads,  at  the  fuit  of  one  Brinttm,  aepro  fuf'seione  ft- 
Ionia  committed  by  him  in  Gloucefierjhlre , ac  per  mandatum Dcm.  Ri.  he  is 
committed  to  the  .Marllial  of  the  King’s-Bench,  id  pojiea  ijio  eodem  termi- 
ni traditur  in  Bali.  Here  were  other  caufes  of  the  commitment,  but 
plainly,  one  was  by  the  command  of  the  King,  fignified  to  the  Sheriffs  of 
London,  of  which  they  took  notice;  butfome  have  interpreted  this,  as  if 
the  commitment  had  been  for  fufpicion  of  felony  by  the  command  of  the 
King,  in  which  cafe  it  is  agreed  of  all  hands,  that  the  prifoncr  is  bail- 
able ; but  no  man  can  think  fo  of  this  precedent,  that  obferves  the  con- 
text, and  underftands  the  Grammarof  it,  wherein  mod  plainly  ac  per  man- 
datum  dor..  Regis  hath  no  reference  to  any  other  caufc  what/oever,  but  is 
a Angle  caufc  enumerated  in  the  return  by  itfclf,  as  the  Record  dearly 
Ihewttfa  ; it  is  in  2 2 H ■ VIII.  Rot.  37. 

The  third  is  of  the  fame  King’s  time,  it  is  35  If.  VIII.  Rot.  33.  John 
Binci’s  Cafe;  he  was  committed  by  the  Lords  of  the  Council  pro Jufipi- 
done  felonia  ac  pro  aids  caujis  ills  moventibus , qui  ccmmittitur  Marijcallo  et 
immediate  ex  gratia  curia  jpecial*  traditur  ir.  Bull’.  They  committed  him 
for  fufpicion  of  felony,  and  other  caufes  them  thereunto  moving,  where- 
in there  might  be  matter  of  State,  or  whatfoever  clfe  can  be  luppofed, 
and  plainly  the  caufc  of  their  commitment  is  not  expreffed  j yet  the 
Court  bailed  him  without  having  regard  to  thefe  unknown  caufes 
that  moved  the  Lords  of  the  Council.  But  it  has  indeed  fome  difference 
from  cither  of  thole  other  two  that  precede,  and  from  the  other  nine  alfo 
that  follow,  for  it  is  agreed,  that  if  a caufc  be  expreffed  in  the  return, 
infomuch  that  the  Court  can  know  why  he  is  committed,  that  then  he 
may  be  bailed,  but  not  if  they  know  not  the  caufc.  Notv  if  a man  is 
committed  for  a caufc  exprefled,  et  pro  aids  caujis  Dominos  de  Candid  mo- 
vent.-bus  ; certainly  the  Court  cau  no  more  know  in  fuch  u cafe  what  the 
caufc  is  than  any  other. 

The  fourth  of  thefe  is  in  the  time  of  Queen  Mary,  it  is  Pafch.  2 is"  3.  P. 
id  Mar.  Rot.  58.  Overton  s cafe  : Richard  Overton  was  returned  upon  an 
Habeas  Corpus,  directed  to  the  Sheriffs  of  London,  to  have  been  committed 
and  detained  per  mandatum  pranobilium  Dsminorum  banorabilis  Conalii  Do- 
minos um  Regis  et  Regina,  qui  commit itur  Man  ■ is'  irnmedia  tetraditur  in  Ball' . 
In  anfwcr  to  this  precedent,  or  by  way  of  obje&ion  to  the  force  of  it,  it 
hath  been  faid,  that  this  Overton  at  this  time  flood  indicted  of  High- 
Treafon.  It  is  true,  he  was  fo  indicted,  but  that  appears  in  another  Roll, 
that  hath  no  reference  to  the  Return,  as  the  Return  hath  no  reference  to 
that  Roll  ; yet  they  that  object  this  againft  the  force  of  this  precedent, 
fay,  that  becaufc  he  was  indicted  of  Trcalbn,  therefore  though  he  was 
committed  by  the  command  of  the  Lords  of  the  Council,  without  caufc 
fliewed,  yet  "he  was  bailable  for  the  Trcafon,  and  upon  that  was  here 
bailed  : than  which  objection  nothing  is  more  contrary,  either  to  law  or 
common  reafon.  It  is  moll  contrary  to  Law,  for  that  clearly  every  Re- 
turn is  to  be  adjudged  by  the  Court  out  of  the  body  ofitfelf,  and  not  by 
anyoi)v«r.  collateral  or  foreign  Record  whatfoever.  Therefore  the  matter 
ofrik  fconjiiftment  here,  cannot  in  Law  he  caufe  of  bailing  of  the  prifoncr; 
and  fo  it  is  adverfeto  all  common  reafon,  that  if  the  objection  be  admitted, 
it  muft  of  tieceflity  follow,  that  whofoever  fhall  be  committed  by  the 
King,  or  Privy-Council,  without  caufe  Ihewcd,  and  be  not  indicted  of 
Treason,  or  lome  other  Offence,  may  not  be  enlarged,  by  reafon  of 
fuppofuion  of  matter  of  State.  But  that  whofoever  is  fo  committed,  and 
withal  Hands  fo  ind idled,  though  in  another  Record,  may  be  enlarged,  I 
whatfoever  the  matter  of  State  be  for  which  he  was  committed.  The 
abfurdity  of  which  ailertion  needs  not  a word  for  further  confutation,  as  ; 
if  any  of  the  Gentlemen  in  the  laftjudgment,  ought  to  have  been  the  ! 
fooner  delivered,  if  he  had  been  alio  indidted  of  Trcafon  ; if  fo,  Tray- 
tors  and  Felons  have  the  higheft  privilege  in  pcrfoual  liberty,  and  that 
above  all  other  fubjects  of  the  Kingdom. 

The  fifth  of  this  kind  is  of  Queen  Mary's  time  alfo,  it  is  Pafch.  4.^ 

5 P- id  Mar.  Rot.  45.  the  Cafe  of  Edward  Newport : tic  was  brought 
into  the  King’s- Bench  by  Habeas  Corpus  out  of  the  Tower  of  London , 
Cum  caufes,  Viz.  quid  commijfusfuir  per  mandatum  Cotuilii  Dominte  Register, 
qui  ccmmittitur  Marr.  id  immediate  traditur  in  Balliusn. 

To  this  the  like  anfwcr  lias  been  made,  as  to  that  other  cafe  of  Ovtr- 
tin’s  next  before  cited  ; they  fay  that  in  another  Roll  of  another  Term  of 
jhe  fame  year,  it  appears  he  was  in  queflion  for  fufpicion  of  coining,  and 
it  is  true  he  was  fo;  but  the  return,  and  his  commitment  mentioned  in  it, 
have  no  reference  to  any  fuch  offence,  nor  hath  the  bailment  of  him  re- 
lation to  any  thing,  but  to  the  abfolute  commitment  by  the Privy-Coun- 
ci! : So  that  the  anfwcr  to  the  like  objection  made  againft  Overton's  cafe, 
Satisfies  this  alfo. 

The  fixtfc  of  thefe  is  of  Queen  Elizabeth's  time,  Mich.  9 El.  Rot.  35. 
*he  cafe  of  The.  Laurence ; this  Laurence  came  in  by  Habeas  Corpus,  re- 
turned by  the  Sheriffs  of  London,  to  be  detained  in  prifon  per  mandat. 
Ctnciiii  Demin*  Regina,  qui uinmtlilwrMarr.  id  fstperhtc  traditur  in  Bsllium. 

An  objcelion  hath  been  invented  againft  this  alfo;  it  hath  been  faid, 
™3t  this  man  was  pardoned,  and  indeed  it  appears  fo  in  the  margin  of 
the  Roil,  where  the  word  pesrdonatur  is  entered;  but  clearly  his  enlarge- 
ment by  bail  was  upon  the  body  of  the  return  only.  Unto  which  that 
note  of  pardon  in  the  margin  of  the  Roll  hath  no  relation  at  all ; and 
can  any  man  think,  that  a man  pardoned  (for  what  offence  iocver  it  be) 


might  not  as  well  be  committed  for  fome  Arcanum,  or  matter  of  State, 
*S  one  that  is  not  pardoned,  or  out  of  hit  innocenry  want*  n<>  pardon  ? 

The  fevemh  of  thefe  is  in  the  fame  year,  and  of  Eajhr-'Yxssm  following : 
it  is  P.  9.  R-t.  68.  Rcb.  Citsjh-.ble’s  cafe:  He  was  brought  by  Habeas 
Corpus  out  of  the  Tower;  and  in  the  return  it  appeared!  he  was  com- 
mitted there,  per  rnandatum privati  C r.dld  Demin*  Regia  qr,:  am i/dtur 
Marr.  id  pftca  ijlo  e dcm  tel  traditur  in  Ball’.  The  1 • kc  objection  hath 
been  made  to  this,  as  mat  before  of  Laurence,  but  the  fdf-umtt  anfwcr 
clearly  fatisfies  for  them  both. 

The  eighth  is  of  the  fame  Queen’s  time,  in  Pafch  20  EL  Rot  72.  John 
Browning's  cafe.  This  Browning  came  by  Habeas  Corpus  out  or  t::c  Tower, 
whither  he  had  beencommitt.G,andwaj  returned  to  have  been  committed, 
perprivat.  Concil.  D.m-nte  Regina,  qui  c.mmittitvr  Afar,  id  p ft  .a  ifto  eo- 
cietK  termino  traditur  in  Ball.  To  this  it  hath  been  faid,  that  it  was  done 
at  the  Chief-Jufticc  Heresy’s  Chamber,  2nd  not  in  the  Court  -.  and  thus 
the  authority  of  the  precedent  hath  been  lsffencd  or  flighted.  If  it  had 
been  done  at  his  Chamber,  it  would  have  proved  at  kaft  this  much,  that 
Sir  Cbrft  pher  Wray , then  Chirf-Jufticc  of  the  King’s-Bcuch,  being  a 
grave,  learrfed,  and  upright  Judge,  knowing  the  law  to  be  fo,  did  bail 
this  Browning,  and  enlarge  him,  and  even  lb  far  the  precedent  were  of 
value  enough  ; but  it  is  plain,  that  though  the  llabtcs.  Corpus  were  re- 
turnable, as  indeed  it  appears  in  the  Record  itfelf,  at  his  Chamber  in 
Serjeants- Inn,  yet  he  only  committed  him  to  the  King's- Bench  prefently, 
and  referred  the  confideration  of  enlarging  him  to  the  Court,  who  after- 
ward did  it : For  the  Record  fays,  Et  pftta  ifto  eodem  termino  traditur  in 
Ball,  which  cannot  be  of  an  enlargement  ac  the  Chicf-Jufticc’s  Chamber. 

The  ninth  of  this  firft  kind  is  hill.  40  El.  Ret.  62.  Edward  Harecesirt’s 
cafe  ; he  wasimprifoned  in  the  Gatehouj'e,  and  that  per  Dominos  de  privato 
Concilia  Dominee  Rtgsmz  pro  tertis  caujis  eos  ■uovenlibus  id  ei  ignilis  : and  up- 
on his  Habeas  Corpus  was  returned  to  be  therefore  only  detained,  jjW 
eommittitur  Marr.  id  pojiea  ifto  eodem  termino  traditur  in  Ball.  To  this  ne- 
ver any  Colour  of  anfwcr  hath  been  yet  offered. 

The  tenth  is  Cat  ft  it's  calc  in  the*  Vacation  after  Hill.  Term,  43  EL 
Rat.  Robert  Cateftie  was  committed  to  the  Fleet  per  warrantum  d f. 
pranobilium  viror.  de  privato  concilia  Demina  Regina  ; he  was  brought  be- 
fore jufticc  Fenner,  one  of  the  then  Juft  ices  of  the  King’s- Bench  by 
Habeas  Corpus  at  IPi nebefter-houfe,  Southwark ; Et  comniff  fuit  Murr.  per 
prafat.  Edwardum  Fenner,  id  jtatim  traditur  in  Ball. 

The  eleventh  is  Rich.  Beckwith’s  cafe,  which  was  in  HU.  twelfth  of 
King  James,  Rot.  1 53.  He  was  returned  upon  his  Habeas  Corpus  to  have 
been  committed  to  the  Gatehoufe  by  divers  Lords  of  the  Privy-Council ; 
i %ui  ccmmittitur  Marr.  id  pojiea  i/io  eodem  termino  traditur  in  Ball. 

To  this  it  hath  been  faid  by  fome,  that  Beckwith  was  bailed  upon  a let- 
ter, written  by  the  Lords  of  the  Council  ro  that  pnrpofc  to  the  Judges; 
but  it  appears  not  that  there  was  ever  any  letter  written  to  them  to  that 
purpdfc  : which  though  it  had  been,  would  have  proved  nothing  againft 
the  authority  of  the  Record  -.  for  it  was  never  heard  of,  that  Judges  were 
to  be  directed  in  point  of  l^aw  by  letters  from  the  Lords  of  the  Council, 
although  it  cannot  be  doubted,  but  that  by  fucii  letters  fometimes  they 
have  been  moved  to  bail  men,  that  would  or  did  not  afk  their  enlarge- 
ment without  fuch  letters,  as  in  fome.  examples  1 (ball  flic  tv  yourLord- 
fhips  among  the  precedents  of  the  fecond  kind. 

The  twelfth  and  laft  cf  thefe  is  that  of  Sir  Tho.  Monjon’s  cafe;  ir  is 
Mich.  14  Jet.  Rot  147.  He  was  committed  to  the  Tower  per  wesrrantum 
a diverfts  Dominis  dr  private  < oncitii  Domini  Regis  l cum  tenenti  direfium ; 
and  he  was  returned  by  the  Lieutenant  to  be  therefore  detained  in  prilon, 
qui  eommittitur  Marr.  id  fiber  tresdtur  hoe  in  Ball. 

To  this  it  hath  been  anl'wered,  that  every  body  knows  by  common 
fame,  that  this  Gentleman  was  committed  for  fufpicion  of  the  death  of 
Sir  Tho.  Gverbsiry,  and  that  lie  was  therefore  bailable  : amoft  llrangc  in- 
terpretation, as  if  the  body  of  the  Return  and  the  Warrant  of  the  Privy- 
Council  fhould  be  unJcrftood,  and  adjudged  out  of  fame  only.  Was 
there  not  as  much  a fame,  why  the  Gentlemen,  that  were  remanded  in 
the  laft  judgment,  were  committed,  and  might  not  the  felf-fame  reafon 
' have  ferved  to  enlarge  them,  their  offence  (if  any  were)  being  I think 
I much  lefs  than  that  Tor  which  this  Gentleman  was  fnfpedlcd  ? 

I And  thus  I have  faithfully  opened  the  number  of  twelve  precedents, 

| moft  exprefs  in  the  very  point  in  queflion,  and  cleared  the  objections  that 
[ have  been  made againlt  them. 

And  of  fuch  precedents  of  Record  as  are  of  the  firft  kind,  which  prove 
plainly  the  practice  of  former  ages,  and  judgment  of  the  Court!)!'  King’s 
Bench,  in  the  vary  point,  bn  the  behalf  of  the  Subject,  my  Lords,  hi- 
therto. 

I come  next  to  thofe  of  the  fecond  kind,  or  fuch  as  are  pretended, 
that  perfons  fo  committed  are  not  to  be  enlarged  by  the  Judges  upon  the 
Habeas  Corpus  brought,  hut  to  remain  in  prifon  fiiil  at  the  command  of 
the  King  or  the  Privy-Council. 

Thefe  arc  of  two  natures  -,  the  firft  of  thefe  are,  whrre  feme  aff  nt  of 
the  King  or  the  Ptivy- Council  appears  upon  the  uilaigementof  a prifoncr 
fo  committed ; as  if,  mat  beCaiife  fuch  aftant  appear*,  the  enlargement 
could  not  have  hern  without  fuch  client. 

The  fecond  of  this  kind,  are  thofe  which  have  been  urged  as  exprefs 
teftimonies  of  the  Judges  denying  bail  ; and  in  fuch  cafe;,  I Ih all  open 
thefe  alfo  to  your  Lurdutips  ; winch  being  done,  it  will  moll  cksuiy  ap- 
pear, that  there  is  nothing  at  all  in  any  of  thefe,  that  makes  any  .thing 
at  all  againft  the  Rcfilutton  of  the  Houfe  of  Commons,  touching  this 
point  ; nay,  it  is  fo  far  from  their  making  any  thing  againft  it,  feat  fome 
of  them  add  good  weight  alfo  to  the  proof  of  that  rcl'olution. 

Forthofcof  the  firft  nature  of  thisiccotid  kind  of  precedents,  they  be- 
gun in  the  time  of  II.  VII.  Tbs.  Brugge , and  divers  others  were  impri- 
foned  in  the  King’s- Bench  ad  rnandatum  Dom.  Regis,  they  never  fought  re- 
medy by  Habeas  Corpus,  or  othcrwile,  for  aught  appears : But  the  Roll 
fays,  that  Dominns  Rex  relaxuvit  mandmum , and  fo  they  were  bailed. 
But  can  any  man  think,  that  this  is  an  Argument  cither  in  Law 
or  common  reafon,  that  therefore  they  could  not  have  been  bailed  with- 
out fuch  aliens?  it  is  common  in  cafes  of  common  perfons  that  one  be- 
ing in  prifon  for  furety  of  the  peace  or  the  like,  at  the  fuit  of  another, 
is  bailed  upon  the  relcafe  of  the  party  plaintiff;  can  it  follow,  that 
therefore  he  could  not  have  been  bailed  without  fuch  relcafe  ? Nothing 
1 is  more  plain  than  the  contrary.  It  were  the  fame  thing  to  fay,  that  if  it 

ap- 
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appear,  that  if  a plaintiff  be  non-fuit,  therefore  unlefs  he  had  been  non- 
foji,  he  could  nut  have  been  barr'd  in  the  fuit»  The  cafe  lali  cited  is 
Mich.  7 H.  VII.  tot.  6. 

The  very  like  is  in  the  fame  year.  Hill,  y H.  VIl.  Rat.  i 3.  The  cafe  of 
mu.  Barthohmtto,  IVtd.  Chafe,  and  divers  others,  and  the  felt-fame anfwcr, 
that  is  given  to  the  other,  clears  this. 

So  in  the  fame  year,  Paj.h.  j Id.  VII.  Rst . iS.  John  Besmirsd's  cafe  Is 
the  fame  in  fubftance  with  thofe other  tsvo,  and  the  fclf-farac  anfwcr  alfo 
latisfics,  that  clears  them. 

The  next  cafe  is,  Mid.  22  H.  Vir.  R:t.  8.  Tin'  Yew's  cafe  ; he  was 
commuted  ad  ft..  pads,  for  the  fecurity  of  the  peace,  at  the  fiilt  of  one 
Freeman,  and  befides,  a:!  mandutam  Dsm.  Regit.  And  fir  ft,  Freman  relax- 
avit  Jrc.  pii.ii,  and  then  Sir  Janus  Hibbard , the  then  King's  Attorney-Ge- 
neral, reiaxavit  mandatum  Dun.  Regis ; and  hereupon  he  is  bailed.  The 
i chafe  of  the  King’s  Attorney  no  more  proves  that  he  could  not  have  been 
enlarged  without  fuch  rcleafe  or  alttnt,  than  tliat  he  could  not  have  been 
bailed  without  rcleaft-  of  lurcty  of  the  peace  by  Freeman. 

The  scry  Ilka  is  in  UHL  9 H.  VII  Rst.  14.  The  cafe  of  Humphry 
Brede,  which  proves  no  more  here  than  the  reft  of  this  kind  already  cited. 

Then  for  this  point  alfo,  Br  Mini’s  cafe  of  Queen  Elizabeth's  tun  •,  is 
Tr in.  39  EL  R-t.  128.  Laurence  Brccnsi  was  committed  to  the  Gitvhoufe 
pur  maminttttn  Dans.  Cuuiiii  Demina  Regime,  aud  being  returned  fu  upon 
r tie  Habeas  Corpus,  is  firft  committed  to  the  Marfhalfea  ss  the  courfe  is, 
and  then  bailed  by  the  Court ; which  indeed  is  anexprefs  precedent,  that 
might  perhaps  well  have  been  added  to  the  number  of  the  firft  twelve: 
which  fo  plainly  &ews  ths'pratb'ce  of  enlarging  pi  ifoners  in  inis  csfr,  by 
judgment  of  the  Court  upon  Lhc  Habeas  Corpus.  But  it  is  true,  that  in  die 
Scrolls  of  that  year,  where  the  bails  arc  entered,  but  not  in  the  Record 
of  the  Habeas  Ctrpus,  there  was  a note,  that  this  Bream  Was  bailed  per 
mandatum  privati  Cancilu ; but  plainly  this  is  not  any  kind  of  Argument, 
that  therefore  in  law  he  might  not  have  been  otherwife  bailed. 

The  fill-fame  is  to  be  faid  of  another  of  this  kind,  in  Mitb.  40  EL  R-t. 
37.  Weesaen’s  cafe.  ‘He.  IFendris  was  committed  to  the  Gatchoufc  In  ine 
Queen  and  the  Lords  of  the  Council  pre  intis  toujii  generally;  lie  is 
brought  by  Habea  1 Corpui  in  tothc  King's-Bcnch,  and  bailed  bvthc  Court. 
Hut  it  is  laid,  that  in  the  Scrolls  of  that  year,  it  appears  that  his  enlarge- 
ment was  per  canfntfum  Dent,  privati  Concifii ; and  it  is  true  that  the  Queen's 
Attorney  did  tell  the  Court,  that  the  Lords  of  the  Council  did  a (lent  to 
it.  follows  it  therefore,  that  it  could  not  hate  been  without  luchuffcu:  ? 

Next  is  HdL  43  EL  Rot.  89.  when  divers  Gentlemen  of  fpccird  Quali- 
ty were  imprifontd  bv  the  command  of  the  Privy-Council ; the  Qjpeen  be- 
ing graciouily  pleafed  to  enlarge  them,  fends  a commandment  to  the  Judges 
of' the  King’s-Beneb,  that  they  fhould  take  fuch  a cuurfc,  for  delivering 
them  upon  bail  as  they  IhoulJ  think  fit:  aud  they  did  fo,  aud  enlarged 
them  upon  Writs  of  Habeas  Corpus.  Follows  it  therefore,  that  this  might 
not  have  been  done  by  Law,  if  the  parties  themfelves  had  defired  it ! 

So  in  Tnn.  1 Jac.  ret.  30.  Sir  John  Broeiet  being  committed  to  the 
Gatehoufe,  is  returned  to  Hand  committed  per  mandatum  prnati  Cencilii , 
and  he  is  inlargcd  virtute  warrants’  a Concilia  preedieio.  But  the  fameanfwer 
that  latisfies  for  the  reft  before  cited,  ferves  for  this  alfo. 

The  laft  of  thefe,  is  Reyner’s  call',  in  Mich.  12  Jac.  ret.  119.  He  was 
committed  to  the  Gatchoufc  by  the  Lords  of  the  Council,  and  being 
brought  into  the  King’s-Bcnch  by  Habeas  Carpus,  is  inlarged  upon  bail  ; 
but  this  they  fay  was  upon  a letter  written  from  one  of  the  Lords  of  the 
Council  to  the  Judges.  It  is  true,  that  fuch  a letter  was  written,  but  the 
anfwcr  to  th?  former  precedents  of  this  nature,  are  fufficient  to  clear  this  alfo. 

And  in  all  thel'e  obferve, 

1.  That  it  appears  not,  that  the  party  ever  defired  to  be  inlargcd  by  the 
Court,  or  was  denied  it. 

2.  Letters  either  from  the  King  or  Council  cannot  alter  the  law  in  any 
cafe  : fo  that  hitherto  nothing  hath  been  brought  on  the  contrary  pan, 
that  hath  any  force  or  colour  of  rcafon  in  it. 

We  come  now,  mv  Lords,  to  thofe  precedents  of  the  other  nature  cited 
again  ft  the  liberty  of  the  fubjeOt  : that  is,  fuch  as  have  been  tiled  to  mil- 
like  the  perfon5  fo  committed  may  not  be  inlarged  by  the  Court. 

They  arc  in  number  eight,  but  there  is  not  one  of  them  that  proves 
any  fuch  thing,  as  your  Lordfhips  will  plainly  fee  upon  opening  than. 

The  firft  four  of  them  are  exactly  in  the  fame  words,  laving  that  the 
names  of  the  pcrlons  anu  the  prifons  differ ; I fhall  therefore  recite  tliem 
all  ora:  alter  another,  and  then  clear  them  together. 

The  firft  is  Rieiiard  RverartTs  cafe.  Hill.  7 Hen.Vli.ru.  18.  He  and 
others  were  committed  to  the  Mnrfyilfa  of  the  Houfhold,  per  mandatum 
domini  Regis,  and  fo  returned  upon  a Habeas  Carpus  into  the  Ktng’s-Bencli ; 
whereupon  the  entry  is  only  j ?ui  cemmiltitur  Mary.  idc. 

The  fccoml  is  Hill.  8 Hen.  VIl.  Richard  Cherry's  cafe;  he  was  committed 
to  the  Mayor  of  U'indjcr,  per  mandatum  domini  Regi>,  and  fo  returned  upon 
a Ida  ban  tdorpus ; and  the  entry  is  only,  ijj ui  consm.tlitur  Marr.  CSV, 

The  third  is  Hill.  9 Hen.  VIl.  rot.  14.  Chi  jlopher  Burton  s cale,  who  was 
committed  to  the  Morjbalfea  of  the  Hou&old,  per  mandatum  demini  Regis, 
and  fo  returned  upon  his  Habeas  Corpus ; and  die  entry  is  likewife,  £>gi 
eomiiuttilur  Alarr.  He. 

The  fourth  is  GeirgeUrjiaci's  cafe,  Paj.  19.  Hen.  VII.  rst.  19.  He  was 
committed  to  the  Sheriffs  of  Lamina,  per  mandatum  demini  Regis,  and  re- 
turned fo  upon  his  Habeas  Coipus,  fui  esmmiititvr  Marr.  tsfe. 

Tlicfe  four  have  been  ufed  principally,  as  exprefs  precedents,  to  prove 
that  a prifoner  lo  committed  cannot  be  enlarged ; and  perhaps  at  the  firft 
fight,  to  men  that  know  not,  and  obferve  not  the  courfc  and  entries  of  the 
Court  of  King's- B;  nch,  they  may  be  apprehended  to  prove  as  much  : but 
in  truth  they  rather  prove  die  contrary,  at  lead  there  is  no  Colour  in  them 
of  any  fuch  matter  as  they  have  been  ufed  for.  To  which  purpofe  1 be- 
feed!  your  Lordfhips  to  call  to  your  memories,  that  which  I tiift  oblerved 
to  you  touching  the  coHrfc  of  dial  Court.  Where  a prifoner  is  brought 
in  bv  Habeas  Corpus,  he  is  (if  he  be  not  to  be  remanded  J firft  committed  to 
the  Marfhal  of  the  Court,  and  then  bailed  as  his  cafe  requires.  T his  is 
fo  certain,  as  it  can  never  be  otherwife.  Now  die  fit  men  being  thus  com- 
mitted by  the  exprefe command  of  the  King,  arc  firft,  you  fee,  taken  from 
tbe  prilbns  whither  they  were  firft  committed  ; wherein  you  may  obferve, 
my  Lords,  that  if  a general  fufpicion  of  matter  of  State  were  of  fore-:  in 
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fuch  a cafe,  it  might  be  ns  needful  in  point  of  State,  to  have  the  prifoner 
remain  in  the  prifbu,  where  the  King  by  fuch  an  abfolute  c.'.nrniand  com- 
mitted him,  as  to  have  him  at  all  committed.  When  they  have  taken  them 
from  the  prifons  where  before  they  were,  they  commit  them  co  the  Mar- 
flial  of  their  own  Court;  which  is  but  the  firft  ftep  to  hailing  them.  Now 
i:  appear*  not  indeed  that  they  were  bailed,  for  then  Tradstur  in  Ball,  had 
followed,  but  nothing  at  all  appears  that  they  were  denied  it  -,  perhaps  they 
never  afe  d it,  perhaps  they  could  not  find  fuch  as  were  fufficient  to  bail 
them.  And  in  truth,  wlicnibever  any  man  is  but  removed  from  any  pri- 
fon  in  England  (though  it  be  for  debt  or  trefpafs  only ) into  that  Court,  the 
entry  is  but  in  the  feTf  • fame  fyllubles  as  in  the  ft  four  cafes. 

And  in  truth  if  thtfe  proceedings  did  prove,  that  any  of  the  prifoners 
named  in  them  were  not  bailiblc,  or  had  been  thought  by  the  Court  not 
to  have  been  bailable;  it  will  neccffarily  follow,  that  nr.  man  living  that 
is  ordinarily  removed  from  any  prifon  into  the  King's  Bench  ; Or  that  is 
there  upon  any  ordinary  action  of  debt,  or  act  ion  of  trefpafs,  could  be  bail- 
ed; for  every  man  that  is  hr  night  thither,  and  not  reman  Jed,  and  every  matt 
that  is  .irreileJ  but  for  a debt  or  trefpafs,  anJ  was  returned  into  that  Court, 
is  likewife  committed  to  the  Marfhal  of  that  Court,  and  by  the  felt- fame 
entry,  and  nut  otherwife ; vet  thefe  four  have  been  much  flood  on,  and 
have  lirsngefy  milled  the  judgment  of  fame  that  did  not,  or  would  not 
feem  to  umlt-rflanJ  the  courfe  of  that  Come. 

The  fifth  of  this  nature  is  Edward  Page’s  cafe;  it  is  TV.  7 H.rj.  VIII. 
This  might  have  been  well  reckoned  with  the  former  four,  had  not  the 
mifentry  of  Che  Clerk  only  made  it  vary  from  them.  E.hv.wd  Page  ivas 
enthmitteJ  to  the  M-.rJhalJ,  of  the  Houlhold,  and  that pn  m n/Ltui:' dornini 
Regis,  and  return  1 >1  to  lx-  therefore  detained,  and  the  entry,  is  <$ui  ernmit- 
titur  A fjrr,  Hsjpiti:  Dun.  Regis . Thisvverd  Marr.  is  written  in  the  Margin 
of  the  roll  ; thi,  hath  been  ufej  to  prove,  that  the  Judges  remanded  this 
prifoner  ; if  they  had  done  fo,  the  remanding  had  been  only  while  they  nd- 
vi fed,  and  pot  any  fuch  awarJ  which  is  given  when  they  adjudge  him  not 
bailable.  But  in  truth  the  word  Ctamittitw  fhews,  tliat  there  was  not  any 
remanding  of  him,  nor  doth  that  Court  ever  commit  any  man  to  the  Mar- 
JhnlJta  of  the  HoufhuM  ; and  befides,  the  w ord  Marr.  for  Martfedfk  in  the 
margin,  fhews  plainly  that  he  was  committed  to  die  Marfhal  of  the  King's- 
Bcnch,  and  not  remanded  to  the  M.rjh  Ijra  of  the  Houfhold  5 for  fuch  entry 
of  that  word  in'tha  margin,  is  perpetually  in  csfes  of  tlia:  nature,  when 
they  commit  a man  to  their  own  prifon,  and  fo  give  him  the  firft  Hep  to 
bailment,  winch  he  may  have  if  lie  afk  it,  and  can  find  bail.  And  doubt- 
lefs  thefe  words  of  Hifpiiii  pr*J.  were  added  by  the  error  of  the  Clerk, 
for  wai#of  rfiftin&ion  in  his  --uderftanding,  from  the  Mur.  of  the  King's- 
Bcnch,  to  the  Marfhal  of  the  Houfhold. 

The  fixth  of  thefe  is  Thomas  C„ fur's  cafe;  it  is  8 Jac.  rot.  99.  This 
Cmjiir  was  committed  to  the  Marfnatfeu of  the  Houfhold,  per  mm. datum  do- 
mini  Regis,  and  returned  to  be  therefore  detained,  and  indeed  a remittitur  is 
in  the  roll,  but  not  a remittitur  qimj/pue,  but  only  that' kind  of  remittitur  which 
is  only  ufed  while  the  Court  advifes.  Aud  in  uuth  this  is  1b  far  from 
proving  any  thingagainft  the  refolution  of  the  H-ufc  of  Commons,  that  it 
appear*  that  the  opinion  of  the  reverend  Judges  of  that  time  was,  that  the 
return  was  infuffieient,  and  that  if  it  were  nor  amended,  the  prifoner  fhall 
be  difeharged.  For  in  the  Book  of  Rules  in  the  Court  of  Mid.  Term 
(when  Cnfir's  cafe  was  in  qucllion),  they  cxprefsly  ordered,  that  if  the  Stew- 
ard’sMarflial  did  not  amend  their  return,  the  prifoner  fhould  be  ahfolutely 
difeharged  : the  words  of  the  rule  are,  NiJt  SnujiaHus  id  Mar. fed.  H.j- 
pitii  demini  Regis  fuff  a enter  returniWirint  breve  de  Habeas  Ctrpus  TMtnmCecfar 
dier.  nurcur.  prex.  ptjl  quindinnin  filiiet  Martin,  dtf.  rxciierabitur.  And  this 
is  alfo  the  force  of  that  precedent,  but  yet  there  hath  been  an  interpreta- 
tion upon  this  rule.  It  hath  been  fan!  thartlie  Judges  gave  this  rule,  bc- 
caul'c  the  truth  was,  that  the  return  was  falfe,  and  that  it  was  well  known 
th  .t  the  prifoner  was  not  committed  by  the  immediate  command  of  the 
King,  but  by  the  command  of  the  Lord-Chamberlain,  and  thence  (as  it 
was  laid)  they  made  this  rule;  but  this  kind  of  interpretation  is  the  firft 
that  ever  was  fuppofed,  that  Judges  flioulJ  take  notice  of  the  truth  br 
falfhoodof  the  return,  otherwife  than  the  body  of  the  return  cc*T4  foform 
them.  And  the  rule  itfclf  (peaks  plainly  of  the  fuificiency  onri,  not 
of  the  truth  or  falfhood  of  it.  ' 4 

The  feventh  of  thefe,  is  the  cafe  of  James  Defmuijlrts,  Edward  Emrrfut, 
and  feme  others  that  were  Brewers,  and  were  committed  to  the  Mmjhalfea 
of  the  Houfhold,  per  mandatum  dornini  Regis,  and  fo  returned  upon  Habeas 
Corpus:  and  it  is  true,  that  the  roll  (hews  that  they  were  remanded,  but 
the  remanding  was  only  upon  advifcnient.  And  indeed  thegraveand  up- 
right J edges  of  tliat  time  were  fo  careful,  left  upon  the  entry  of  the  re- 
manding, any  Inch  miftakc  might  be,  as  might  perhaps  millead  pofterity 
in  fo  great  a point,  chat  they  would  eJtprefsly  have  this  word  (immediate) 
added  to  the  Remittitur,  that  fo  all  men  that  lhould  meet  with  the  roll 
might  fee,  that  it  was  done  for  the  prefect  Only,  and  not  upon  any  debate 
of  the  qucllion.  And  befides,  that  there  is  no  qumfqut  to  it,  which  is  ufu- 
allv  added,  when  the  highell  award  upon  debate  or  refolution  of  this  kind 
is  given  by  them. 

ihe  eighth  of  thefe  is,  the  cafe  of  Sdtusjlull ; it  is  Hill,  ta  Jac.  Sir 
Samuel  Sdton/L.ll  was  committed  to  the  Fleet,  per  mandatum  dotflini  Refs  ; 
and  befides,  by  the  Court  of  Chancery,  for  difobeying  an  order  of  chat 
Court,  and  is  rerumud  upon  Ills  Habeas  Corpus,  to  be  therefore  detained. 
And  it  is  true  that  a Remhii,  ter  L,  united  in  the  roll,  but  it  is  only  a rernit- 
titurpr .fence  pretdief , without  jutuJ'jue  ftknlium  i/gem  dedbn.itui  furrit : and 
in  truth  it  appears  ou  the  Record,  that  tlis  Court  gave  the  Warden  oft  be 
Fleet  three  fevcral  days  at  fevera!  times  to  amend  his  return,  and  in  the 
interim  remittitur  fn/vut  pr<zeT.  Certainly  if  the  Court  had  thought  that 
the  return  had  been  good,  they  would  not  have  given  fo  many  fevcral  days 
to  have  amended  it;  for  if  that  mandatum  domins  Regis  had  been  fullicitnt 
in  the  cafe,  why  need  it  to  have  been  amended  .* 

The  ninth  and  laft  of  thefe  is,  T.  1 3 7j.\  rot.  71.  the  cafe  of  the  fame  Sir 
Samuel  SdtinJiaU : he  is  returned  by  the  W nrden  of  the  F/c/r, as  in  thecafe  be- 
fore,and  generally,  remittitur  is  in  the  roll,  which  proves  nothing  at  all.  that 
therefore  the  Court  thought  he  might  irot  by  law  be  inlargcd ; 'and  befides, 
in  both  cafes  he  flood  committed  alfo  for  Jifobeyhig  an  order  in  the  Chancery. 

Thefe  are  all  ftist  have  been  pretcuded  to  the  contrary  in  this  great  point, 
and  upon  the  vfew  of  them  thus  opened  to  your  LordQiips,  it  is  pl->i° 
* ‘ that 
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relating  to  tie  Liberty  of  the  Subject. 


that  there  is  not  one,  not  fa  much  as  one  at  all,  that  proveih  any  fuch 
thing,  as  that  perfonS  committed  by  the  command  of  the  King,  or  the 
Lords  of  the  Council  without  cauft  fhewed,  might  not  be  enlarged  ; but 
jndeed  themoftof  them  cxprefsly  prove  rather  the  contrary. 

Now,  roy  Lords,  having  thus  pone  through  the  precedents  ofRccord, 
that  concern  the  point  of  cither  fide,  before  1 come  to  the  other  kind  of 
precedents,  which  are  the  folemn  refolution*  of  Judges  in  former  times, 

| fttall  (as  i am  commanded  alio  by  the  Houfe  of  Commons)  repretent  un- 
to your  Lordihips  forr.ewhat  elfc  they  have  thought  very  conlldcrable ; 

„ nh  w Inch  rhey  met,  whilfl  they  were  in  a mofr  careful  enquiry  of  what- 
soever concerned  them  in  this  great  queftion. 

It  is,  my  Lords,  a draught  of  nn  entry  of  a judgment  in  that  groitcafc 
lately  adjudge^  in  the  Court  of  King's- Bench,  when  divers  Gentlemen  im- 
jUifuocd  fd  fpaiate  m nd-.tu  n donum  Regis,  were  by  the  award  and  older  of 
the  Court,  after  folemn  debate,  lent  back  to  prifon,  becaufe  it  Was  ex- 
pietsly  laid,  they  could  not  in  Jufticc  deliver  them,  tho*  they  piaycd  to  be 
hailed.  The  c.il'e  is  famous,  and  well  known  to  your  Lordihips,  therefore 
I need  nor  further  to  mention  it:  as  yet  indeed  there  is  no  judgment  en- 
tered upon  the  roll,  but  cncrc  is  room  enough  for  any  kind  of  judgment  | 
to  be  mti  red.  Bet,  my  Lords,  thtre  is  a form  of  a judgnv.nt,  a molt  , 
unufualone;  fuch  a one  as  never  was  in  any  fuch  cafr  before  (for  indeed 
there  was  never  before  any  cafe  io  adjudged),  and  thus  drawn  on  by  a chief 
Clerk  of  that  Court  (bydjre&ion  ol  Mr.  Attorney- Gener-l  gas  the  Houfe 
was  informed  by  the  Clerk,  in  which  the  rcafon  of  the  judgment,  and  ic- 
jnsticing  of  thofc  Gentlemen,  is  expreffed  in  fuch  foit,  as  il  it  fhould  be 
declared  upon  Retoid  forever,  that  the  laws  were,  that  no  man  could 
ever  be  inlargcd  from  imprifonment  that  flood  committed  by  fuch  an  ab- 
foluce  command. 

The  draught  is  only  in  Sir  J\hn  Hevtaingham'*.  cafe,  bring  one  of  the 
Gentlemen  that  was  remanded  and  it  was  made  for  a form  for  sit  tho  reft. 
The  word:  ol  it  are  after  the  ufual  entry  of  a Cu<ia  advjart  vuh  for  a 
time  j That  vijis  retur.  freedtei.  ntc  mndivujii  antiquis  rec»<  dis  in  Curm  hie 
remanent  conjimtlcs  tajut  contmcntibu ,,  rneituraq-,  deliberation: , inde  prius  haiita, 
tt  quid  nulla  fpeeialis  cauja  eoptianis five  detentionis  P'tcd.  Johannis  exp’iinitw, 
Jed  gcnerohtei  quod  elttmtu,  e/1  in  prijona  pi  er/f . pc  jpeciule  mnnaatum  donnnt 
Regis,  tdto  prad ’.  Johannes  remittitur  preefat.  cujlodi  Ain't.  IJofpitii prad  Jai- 
ns cujlodiend.  quou/q-,  id:,  that  is,  quoujqu, • Je.undnm  legem  deliberate  fuertt. 
Arid  if  that  Court,  that  is  the  lugheft  for  ordinary  Jufticc,  cannot  deliver 
him  fecur.dum  legem ; wliar  law  is  there,  I befeech  you,  my  Lords,  that 
can  be  fought  for  in  any  other  inferior  Court  to  deliver  him  i Now,  my 
Lord',  becaufe  this  draught,  if  it  were  entered  in  the  roll,  (as  it  was  pre- 
pared for  no  other  purpofe)  would  be  as  great  a declaration,  contrary  to 
the  many  Adis  of  Parliament  already  cited,  contrary  to  all  prcccdcn:*  of 
former  times,  and  to  all  reafon  of  law  ; to  the  utter  fuhverfion  ol  the  high- 
eft  liberty  and  right  belonging  to  every  Freeman  of  tnis  Kingdom,  and 
for  that  efpcciully  alfo  it  luppofcs,  that  divers  ancient  records  had  been 
looked  into  by  the  Court  in  like  calcs,  by  which  records  their  judgments 
were  directed  j whereas  in  truth,  there  is  nocany  one  record  at  all  cxcai\t 
that  with  any  colour  (not  fo  much  indeed  as  with  any  colour)  warrants 
the  judgment:  therefore  rhe  Houle  of  Commons  thought  fit  alfo,  that  1 
fhould,  with  the  reft  that  hath  been  faid,  fhew  this  draught  alfo  to  your 
Lordihips. 

I come  now  to  the  other  kind  of  precedents,  that  is,  folemn  rcfolu- 
tions  of  Judges,  which  being  not  of  record,  remain  only  in  authcntick 
copies  : but  ol"  this  kind  there  is  but  one  in  this  cafe,  that  is  the  refolution 
of  all  the  Judges  in  the  time  of  Queen  Elizabeth.  It  was  in  the  34th  of 
her  reign,  when  divers  perfons  had  been  committed  by  abfolute  command, 
and  delivered  by  the  Jufticesof  the  one  Bench  cr  the  other  ; whereupon  it 
was  defiled,  that  the  Judges  would  declare  in  what  cafes  perfons  commit- 
ted by  fuch  command  were  to  be  inlargcd,  which  bath  been  varioully 
cited,  and  varioufly  apprehended. 

The  Houfe  of  Commons,  therefore,  defiring  with  all  care  to  inform 
them  (elves  as  fully  of  the  truth  of  it  as  pofiibly  they  might,  got  into  their 
hands  from  a Member  of  their  Houfe,  a Book  of  feleflcd  cafes,  collciUed 
by  a reverend  and  learned  Chief- Jufticc  of  the  Common-Pleas,  that  was 
one  of  them  that  gave  the  rcfolution,which  is  entered  at  large  in  that  Book : 
1 mean  the  Lord  Chief-Juftice  Andefon,  it  is  written  in  rhe  Book  with  his 
own  hand,  as  the  reft  of  the  Book  is,  and  howfoever  it  hath  been  cited, 
and  was  cited  in  that  great  judgment  upon  the  Habeas  Corpus  in  the  King’  1- 
Btmh,  as  if  it  had  been,  that  upon  fuch  commitments  the  Judges  might 
not  bail  the  pri loners ; yet  it  is  moll  plain,  that  in  the  rtfolution  itfelf  no 
fuch  thing  is  contained,  but  rather  exprelled  the  conttaiy.  1 fhail  better 
reprefent  ft  to  your  Loidlhips  by  reading  it,  than  by  opening  it. 

Then  it  was  read  here.  [See  ante  147,  148.] 

If  this  refolution  doth  rcfolvc  any  thing,  it  doth  indeed  upon  the  en- 
quiry rcfolve  fully  the  contrary  to  that  Which  bath  been  pretended,  and 
enough  for  the  maintenance  of  die  ancient  and  fundamental  point  of  li- 
berty of  the  perfon,  to  be  regained  by  Habeas  Corpus  when  any  is  impri- 
foned.  And  I the  rather  thought  it  fit  now  to  read  it  tu  your  Lordihips 
•hat  it  might  be  at  large  heard  ; becaufe  in  the  great  judgment  in  the  King's- 
Bemh , though  it  was  cited  at  the  bar,  as  againftthis  point  of  prrfenni  li- 
berty, .is  aifo  at  the  Bcmh,  yet  fhnugh  every  thing  elfe  of  record  that  was 
ufed,  were  at  large  read  openly,  this  was  nor  read  either  at  Bar  or  Bench  : 
for  indeed  if  it  had,  cvny  hearer  would  eaftly  have  known  the  force  of  it 
to  have  been  indeed  contrary  to  rhe  judgment. 

My  Lords,  having  thus  gone  through  the  charge  committed  to  me  by 
the  Houfe  of  Commons,  and  having  thus  mentioned  to  your  Lordflilps, 
‘“d  opened  the  mauv  precedents  of  records,  and  that  draiiglu  ■ f the  judg- 
ment in  this  like  calc,  as  alfo  this  refolution  ; I Iball  now  (as  I had  leave 
“ttd  direction  given  me,  left  your  Lordftiips  fhould  be  put  to  much 
tmublc  and  cxpence  of  time  in  "finding  or  getting  Copies  at  large  of  thofe 
•lungs  which  I have  cited)  offer  alfo  to  your  Lordihips  authentek  Copies 
I *hem  all,  and  fo  leave  them,  and  whatfoever  elfe  I have  foul,  to  your 
f^tdlhips  further  confidcraiion. 

VOL.  VII. 


The  true  Copy  of  the  Precedents  of  Record. 

Inter  Record.  Dom.  Regis  Carol!  in  Thcfauro  Recrpt.  Scaccarii  fui  fub 
cuftodia  Dom.  Thefimrar.  b Camerar.  ibidem  remanen.  viz.  Placita 
coram  Domino  Rcge  apud  Wcftmonaft.  dc  Ter*  Pafche  anno  Regt 
Edward i III.  poft  conquefl-  Anglise  i3.  inter  alia  lie  comineuir  ut  lo- 
quitur. 

Ret.  33.  AJl.u : eit  rermino  Pefch. 

TNOmiitcs  Rex  mandavi;  dilecto  b fidcli  fuo  Roberto  de  Dalton  Con- 

ftabular*  Turria  fuse  London  vcl  cjus  locum  tenent’  brc.  fuum  in 
base  verba  : Edwardus  Dei  gratia  Rex  Angliar,  Francis:,  b Dominos 
Hibeimse  diledla  et  fidcli  fuo  Roberto  de  Dalton  Conftabular'  T urris  fine  1 
Loudon  vej  cjus  locum  tenent.  falutem.  Mandamus  quod  Jdhanncm 
Bildi  lion  capcilsr.'  quem  vie.  noftr.  London  ad  msndattim  uoftrum  apud 
prctl.  Turrim  vobis  iibrravit  ab  ctfdem  recipiatis  b in  pnfona  noltra  'I  ur- 
ris London  pred.  felvo  cu<K«5ir’  far’  quoufquc  aliud  fuper  hoc  duxerimus 
demnndand.  rrftc  nuiplu  apud  Turrim  nbliram  London  30  die  Marti! 
Anno  nrgni  nnftri  Anglise  16.  Rcgui  vero  noftri  Francise  30.  Etmodo 
fcilt.  in  Craft.  Afcen,  Dom.  a.  no  Regis  nunc  8.  corant  Dominr  Regc 
apud  Wcflminft.  venit  Johannes  dc  Wynwick  locum  tenens  pred.  Con- 
ft.ibular.  & adduxit  coram  Jufticiar’  hie  in  Cur.  pred.  Johanncmde  Bil- 
defton  quem  ille  a prefer.  Vicccomit.  viitute  brevis  pred.  rccepit.  &c.  Ft 
dicitquod  ipfe  a Domino  Rcge  habuit  mahdat.  ducend.  & libcrand.  corpus 
ipfius  Jolunnis  <k  Bi ldclfon  prefat.  Juitictar.  hie,  be.  Et  quefitum  elide 
pied.  Johanne  de  Wynwick  li  quain  ulijim  detenrionis  piefat.  Johannis  de 
Biidefton  habeat  Caul'ani.  (^iii  dicit  quod  non  nili  bre.  pred.  tanlum. 
Lt  quia  viderur  cur.hrc.  prcJ.  fufficien.  non  efle  pr-.dicT  Johannis  de  Bil- 
ddlon  prifon.  Marr’  Rrgft  hie  rcrinen.  be.  idem  Johannes  dimittitur 
per  manus  Willirlm.  tie  Wakefield  recloris  Eccle.  dc  Willingham,  Jo- 
hannis dc  Wynwick  in  Com.  Kane.  Johannis  de  Norton  in  Com.  Norff. 
Nicolai  dc  Bbndcflord  in  Com.  M iddl.  & Roger!  dc  Brumley  in  Com. 
Staftord,  quj  cum  manuccptruni  habend.  cum  coram  Domino  Regc  in 
QQabis  San ci*  Trin.  ubicunquc  be.  viz.  Corpus  pro  corporc  be.  Ad 
qua*  Octabis  hancl.  Trin.  coram  Domino  Rcge  apud  Weftm.  ven.  pred. 
per  minus  pred'  Et  fuper  hoc  mandavit  Jufticiar.  fujs  hie  quoudam  bre. 
fuum  Claul.  in  hxc  vsrba,  Edwardus  Dei  gratia  Rex  Anglise,  b Francise, 
b Dominus  Hibernia:,  dilcclis  & fidel.  fuis  Willielmo  Scot,  b fociis  fuis 
julliciar*  ad  placita  curam  nobis  tenend.  affi^nat.  feltem  cum  nuper  man- 
daverimus  dilctfto  & fidcli  noftro  Roberto  dc  Dalton  Conftabular’  Turris 
noftrae  London  vd  cjus  locum  tenen.  quod  Jobaiinem  dc  Biidefton  Capcl- 
lanunicapt.  &iletcpt.  in  prifor.a  Turris  pied,  per  preceptum  nollrum  pio 
fufpicionc  contrafailionis  magni  Sigilli  noftri  cum  Attachiat.  b aliis  caufis 
caption.  & detentioncm  pred.  tangent,  falvo  & fecur'duci  fac'  coram  no- 
bis in  Craft.  Afcen.  Dom.  ubieunque  tunc  fuiflemus  in  Anglia  prifonx 
Marcfcall.  nofir.  coram  nobis  libcrand.  in  eadem  quoufquc  per  quendara 
luformatorem  cilemus  plcnius  in  format/ cuftod.  & tuta  inde  informatione 
pred.  ulteritis  prrd-  lupcr  hoc  fieri  fee.  rimus  quod  fore  viilrrlmus  feciend. 
fecundum  legem,  & confuctudinem  Regni  noftri  Anglix,  nos  in  cafu  quod 
dictus  Informator  non  ven.  coram  nobis  ad  informant*,  nos  plcnius  fuper 
premifl".  volcntes  eadem  Jobanncmcadc  caufa  Jufticiar*  deftrre  in  hac  parte 
vobis  mandamus  quod  fi  pred.  Informator  in  Qiiindtn.  San£t.  Trin.  prox. 
futur.  vel  circa  non  venit  fuper  hoc  plcnius  informat,  tune  advent,  rjuf- 
dem  informator  is  minime  expeftat.  eidem  Johanni  fuper  hoc  fieri  fac. 
Jullic.  complement,  prour  fore  vidcritis  faciend.  fecundum  legem  b con- 
fuctudinem Regni  noftri  Anglise,  trfle  mcipfo  apud  Weftminft.  ia  Maii 
Anno  Regni  noftii  Anelias  18.  Regni  veto  noftri  Franc’  quinta.  Quo 
quidem  brc.  rcfpecl.  feet,  eft  proclamatio  quod  fiqtiis  diclum  regem  fuper 
premifl".  informarc  vcl  erga  ipi'utn  Johannem  profequi  voluerit,  q icd  vc- 
niat.  Et  luper  hoc  venit  pred.  W.  dc  W.ktficld,  Nicholas  de  War.df- 
worth,  Johannes  Brynwyn,  Johannes  dc  Loogham,  Johannes  de  Norton, 
b Rogcrus  dc  Bromley  omnesde  Com’  Midd’&  man’  pr.-d.  Johannem  de 
Biidefton  habend.  eum  coram  Domino  Regc  dc  die  in  diem  ufque  ad  pre- 
fat' quinden.  Samft.  Trin.  ubicur.quc,  &c.  Ad  quem  diem  Anno  18. 
coram  Domino  Rcge  apud  Weftminft.  venit  pred.  Johannes  dc  Biidefton 
per  manus  prctl.  & iterata  fedla  eft  proclam.  in  forma  qua  fuperius,  &c.  ct 
nullus  venit  ad  diclum  Regem  informand’  Src.  jjcr  quod  concefT.  eft  quod 
pred.  Johannes  de  Biidefton  eat  inde  fine  die  lalva  temper  a-flione  Dom. 
Regis  fi  qua,  be. 

De  Ter’  San  ft.  Hillar’  Anno  22  H.  VIII.  if  prr  cont.  Rot.  tjufdem  Rotul.  38. 

Johannes  Parker  per  Ricardum  Choppin,  &.  W.  Daunfcy  Vic’  Lon- 
don virtutc  brevis  Dom.  Regis  dc  Latitat,  pro  pace  verfus  ipfum  Johan- 
nem Parker  ad  feft.  Johannis  Bruton  cis  inde  direft.  & coram  Rcge  duct, 
cum  caufa,  viz.  quod  idem  Johannes  Parker  capt.  fuit  in  civitate  pred. 
pro  lecu’  pacis  pred.  & pro  fufpicionc  fclonise  per  iplum  apud  Crowcall  in 
Com.  Gtoccft.  perpetrat.  per  nomcn  Johannis  Parker  dc  Thornbury  in 
Com.  Gloctft.  Ccrftr,  alias  di.:l.  Johan.  Charbs  dceodcm  Com’  Surgeon, 
ac  per  mandatum  Dom.  Regis  nuncut'  per  Robertum  Peck  gen’  de  Clif- 
furds-lnn,  qui  committitur  Mart’  be.  b poftea  ifte  eodem  teimino  tradi- 
tur  in  Ballium  Thomse  Atkins  de  Thornbury  pred.  Weaver,  b Willi. 
N«iic  dc  cad  cm  viiia  b Dom.  ufque  a die  Pafchc  in  unum  men.  Weaver 
ubicunquc  be.  Et  quod  idem  Johannis  Parker  citracundcm  diem  perio- 
naliicr  comparuit  coram  Jufticiar’  Dom.  Regis  ad  prox.  general.  Gaol  de- 
liberation’ in  Com.  Gloceft.  prox.  tenend.  ad  fubjiciend.  & recipiend.  ea 
omnia,  & lingula  qua:  prefer.  Jufticiar’  de  co  tunc  ordinare  contigerint, 
be.  viz.  Corpus  pro  corporc  &c.  Ad  quem  diem  pred.  Johannis  Parker 
licet  ipfi  4.  placir.  folemniter  cxacl.  ad  comparand,  non  ven.  ideo  cape  ret 
cum  pier*  Trin.  ad  quem  diem  ex  OJlab.  Trin.  poftea  Trin.  24 H.  VIII. 
tx  Craft,  quinden.  Pafche.  Ad  quoin  diem  bre.  b vie’  return’  quod  ad 
Hull.  tent,  apud  London,  die  lune  pros’  poft  fell.  Samfte  Scholaftice  Anno 
Kcgis  H.  VIII.  25.  Johannes  Parker,  & W.  Nole  utl'  fuer.  prout  patet 
per  bre.  Regis  dc  Ter’  Pafche  Anno  25.  Rs.  pred. 

De  Ter.  Sanft.  Mieb.  anno  35  H.  VIII.  id  per  ant.  ejufdem  Rit.  33. 

Johannem  Bmcks  per  Ro.  Baker  Ar.  Scnefcall.  Cur.  Mar r.  & Radum 
HaptonMar'  tjufdem  Cur.  virtutc  brevis  Dom.  Regis  de  Habeas  Corpus  ad 
V fub- 
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fubjicicnd.  & reripiend.  Sic . eis  inde  direS.  coram  Domino  Rege  duel' 
cum  caufa,  viz.  quod  ante  adventum  brevis  pred.  Johannes  Byncks  ctptus 
fuit  permandatum  privati  Concil  ii  Dom.  Regis  pro  fufpicione  felonix,  & 
pro  aliis  caufis  illos  movent.  & due’ ad  Gaol.  Marr.  ii  ibidem  detent,  vir- 
tute  Gaol’  pred.  qui  committirur  Marr.  3c c.  Er  immediate  cx  gra’  cur. 
fpccial*  pred.  Johannes  Byncks  dc Magna  Marlow  in  Com.  Buck.  Weaver 
traditur  in  Ball.  ThomxBtgnam  de  London  Gent.  & Johanni  Woodward 
de  Marlow  pred.  Taylor,  ulquc  in  craft.  Sanct.  Martin,  ubicunque  Sic. 
utque  pleg.  corpus  pro  corporr,  3cc.  AJ  quern  diem  comperuit  3c  Ro- 
bertus  Drury  Ar'  & Johannes  Bo  (Ye  gen.  Domino  Jufticiar'  Dom.  Regis  ad 
paccm  in  Com.  Buck,  virtutc  brevis  Dom.  Regis  cis  diredi.  Domino  Regi 
certihcaverunt  quod  nullum  indiclamcntum  de  aliquibus  fcloniis  3c  tranfg. 
verfuS  ipfum  Johanncm  Byncks  coram  eis  ad  prefens  reftdent.  Etultcrius 
de  fama  et  gcllu  iplius  Johannis  Byncks  per  facram.  proborum  3:  legdlium 
homin.  Com.  Buck,  diligenter  inquiri  fecerunt,  3c  nihil  aliud  preter  bonum 
de  co  coram  cis  eft  compertum,  ldeo  conccff.  eft  quod  pred.  Jo.  Byncks 
de  premiflis  cat  inde  line  die  deiiberatur  per  proclamations  Sc  Jur.  prout 
moriseft. 

De  Ter.  Paf.  Anno  i (A  3 Pb.  tA  Mir.  Rot.  58. 

Ricardus  Overton  nup:T  de  London  gen.  perTho.  Leigh,  Sc  Johanncm 
Machcll  vie’  London  virtutc  brevis  Dom.  Regis  3c  Regime  de  Habeas 
Corpus  ad  ftand.  reel.  Sec.  eis  inde  direct,  coram  Williclmo  Portman  mil’ 
capital.  Jufticiar.  See.  du£L  cum  caufa,  viz.  quod  pred.  Ricardus  Over- 
ton  9.  dieOctobr.  ult.  preter  commilT.  fuit  prifon.  de  Newgate,  & ibidem 
in  cadem  pri  folia  fub  cuftod.  diet.  Vic.  detent,  ad  mandatum  pernobilium 
duorum  honotabilis  concil.  pred.  Regis  3c  Regime  qui  committit.  Marr. 
kc.  et  immediate  traditur  in  Ball.  Williclmo  Overton  de  London  gen.  & 
Johanni  Tayler  dc  parochia  Saudi.  Martini  apud  Ludgate  London  mere, 
ulquc  Oilab.  T rill,  viz.  uterque  manucaptor.  pred.  corpus  pro  corporc  Sc 
poftea  Tr.  2.  El.  Rcginx,  corpus  Owrton  Sc  pleg.  fuos  Octabis  Michael, 
ad  quem  diem  cx  menf.  Pafch.  ad  quem  diem  vie.  ret.  quod  ad  Hull,  fuum 
tent.  Guildhall  Civitatis  London  die  Lunx  poll  feftum  Sandt.  Gregor. 
Epi.  pred.  W . Overton  utT  eft  3c  per  brc.  Paf.  Anno  fupraJ. 

Dt  Tir.  San3.  Micb.  Anno  2 13  3 P.  & Mar.  Rot.  16.  habit  Chart,  dllocat. 

Trin.  2&  2 Phil.  & M. 

Ricardus  Overton  nuper  de  Loud.  gen.  capt.  Oclab.  Hill,  pro  quibuf- 
tlani  aliis  prodic.  unde  iudidlat.  eft,  ad  quem  diem  Pafc.  ad  quem  diem  ex 
Cr.  Animarunn 

Dt  Ttrmina  Pafch.  4 iA  5 P.  (A  Mar.  If  per  ant.  ejufdem  Rot.  45. 

Edwardus  Newport  gen.  per  Robcrtum  Oxenbridgc  mil'  Conftabular’  , 
Turns  pred.  virtutc  brc.  Dominor.  Regis  St  Rcgin®  de  Habeas  Corpus 
ad  fubjicicnd.  Stc.  ci  inde  diredt.  ad  Barr,  coram  Domino  Rcgc  3c  Regina 
dual,  cum  caufa,  viz.  quod  ipfe  fibi  commifl".  fuit  per  mandat,  concilii  i 
Dominx  Rcginx,  qui  committitur  Marr.  3c  immediate  traditur  in  Ball, 
prout.  Sic.  Et  poilca  line  die  per  proclamation,  virtutc  brevis  de  gcllu  3c 
fama  prout,  &c.  Rot.  1 7.  cjufdcin  anni. 

Dt  Ter.  Miih.  Anno  4 5 P.iA  Alar,  per  Cent:  ejufdem  Ratal.  1 7, 

Mcmorand.  quod  14.  die  Oclobr.  Anno  4 & 5 Phil.  3c  Mar.  Edwardus 
Newport  de  Hanley  in  Com.  Wigorn.  ac  capt.  fuit  per  Uxbridge  in  Com. 
pred.  pro  fufpicione  contra  fst&ionis  quarumlem  pec.  aufi  Vocal,-  French 
erownt,  pci  ipfum  Si  alibi  in  Com.  Wigor.  fier.  fuppqfit.  3c  ca  dc  caufa  per 
mandatum  Concil'  Dominor.  Regis  Si  Rcginx  commifl'.  ad  Barr,  tunc  dudl. 
fujt,  qui  committitur  Marr.  Sic.  et  fttper  hoc  idem  Edwardus  Newport  tradi- 
tur in  Bull. Thorax  Charge  do  Lamm  in  Com.  Eflcx  gencr*  Edwardo  Hales 
dc  Parochia  Suncti  Olavi,  London,  gen.  Johanni  Baker,  ClericoOrdinar. 
London,  Johanni  Gill  de  Parochia  Snncl.  Tho.  Apoftoli  London,  Cloth- 
worker,  li  Richardo  Parks  dc  Brown fgrave  in  Com.  Wigorn.  Yeoman, 
ulquc  Oifiabis  Hill,  ubicunque  Sic.  viz.  quilibt.  pleg.  proccd.  fub  pcena 
100 1.  Sc  pred.  Edwardus  fub  puma  20s  1.  qtias.  See.  Ad  quem  diem 
comperuit  Si  committitur  Conftabulnr.  Turris  London  per  mandatum 
Concil.  Dom.  Regis  & Regime  ibid,  falvo  cuflodiend.  qunulque,  See.  Et 
pultea  Paf.  4 3c  5 P.  3c  .Vi.  traditur  in  Bill,  prout  patet  per  ficrivect.  finium 
iftiits  ter.  k pollea  M.  5 & 6 P.  & M.  exonerat.  per  cur.  co  quod  tarn  per 
Sacrum.  u.  probor,  3c  lcgalium  hominum  de  pred.  Com.  Midd.  coram 
Dorn,  llfi-c  3c  Domina  Regina  hie  in  cut.  mca  parte  jurat.  St  oncrat.  quam 
per  sJacrawient.  12.  probor.  legal  homin.  de  pred.  Com.  Wigor.  coram  Ed- 
waido  Saunders,  3c  johanne  Whiil.lou  mil.  & aliis  Jufticiar’  ditSlor’  Dom. 
Regis  k.  Regina;  ad  paccm  ac  de  diverlis  fetoniis  tranTgrelf.  & aliis  malefadt. 
in  codem  com’ petpetrxt.  audUud.  »&  terminand.  aflignat.  virtute  brevis 
dictor.  Dominor.  I<egis  3c  Reginr  eis  inde  di red.  in  ra  parte  jurat.  3c 
onefat.  ad  inquirend.  dc  gcllu  3c  fama  iplius  Edwardi  compert.  exiftit 
quod  idem  Edwardus  eft  dc  bonis  gcllu  3i  fama*  idco  proclamatio  eft  inde 
facta  prout  tnoris  ell  fecund,  legem  3c  confuetudincm  Reg.  Anglix,  See. 
conccfl'.  eft,  quod  pred.  Edwardus  eat  inde  fine  die . 

De  Ter.  Paf.  9.  El,  Rat.  35* 

Tho.  Lawrence  per  Chriftophcr’  Draft.  Majorcrti  civitatis  London’ 
AmbxoCum  Nicholas  3:  Rici’  Lambert  vie.  cjuldem  civitatis  virtute  bre- 
vis Dom.  Rcginx  dc  Habeas  Corpus,  Sic.  cis  inde  dired.  3c  coram  Domina 
Rcojna  diet-  cum  caufa,  viz.  quod  7 die  Novcmbr.  Anno  regni  Dom.  El. 
mine  Rein*  Anglia;  8.  pred.  Thomas  Lawrence  indidlo  bfevi  nominat. 

rifor.a  Dom.  Regime  fub  cuftod.  pred. 
coram  vie.  detent,  per  mandatum  Concil'  Dom.  Rcginx  qui  committitur 
Marr.  See.  2c  fyper  hoc  tradit.  in  Ball’ prout  patet  per  Scrivcci.  finium 
iftius  ter- 

De  Ter.  Pafch.  t)  El.  Rtt.  68. 

Robutus  Confbbk  Ar’  per  Franc  ifeum  Jobfon  mil’  locum  ten  end. 
Turris  London  virtutc  brevis  Dom.  Rcginx  de  Habeas  Corpus  ei  inde 
direct,  it  corant  Domina  R^ina  did.  cum  r.  ufa,  viz.  quod  idem  Robcr- 
ru,  Couftibic  premt.  Francifto  Jitbu-ii  coirimiftiis  fuit  per  mandatum 
i.nvsu  Concil’  Dom.  Rt  gntx  faivo  cuflodiend.  qui  committitur  Marr. 

. • pull?*  :fto  eoilrm  1 ti . traditur  in  Ball,  prout  patet  inter  Scrivcci. 
hinuisi  illiu*  Ter. 
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Ter  Paf.  Anno  20  El.  & per  co'nl.  tjufdtm  Rot.  72. 

Johannes  Browning  per  Owen  Hoptcrn  mil’  locum  tenen’  Turris  Do- 
minx Rcginx  London  virtute  brevis  Habeas  Corpus  ad  fu'ojiciend.  ci  inde 
dircdl.  Si  coram  dileclo  Si  fideli  Ch.  Wray  mil.  capit.  Jufticiar.  Dom.  Re- 
gime ad  placita  coram  nobis  tenend.  affignac.  apu-J  hofpitiurn  fuum  in 
Scijcams-lun  Fleet-ftrcc:  I^oudon’  die  luiii,  viz  12  die  Maii  du6t.  cum 
caufa  viz.  quod  pred.  Johannes  Browning  commlflus  fuit  eidem  locum 
tenend.  per  mandatum  privati  concil’  Rcginx  falvo  cuftodicud.  Sic.  qui 
com.  Marr.  Sic.  Sc  poftea  ifto  codcm  Ter.  traditur  in  Ball’  prout  pat.  per 
Scrivecl.  finium  iftius  Ter. 

De  Ter.  Sana.  Hillor.  Anne  40  El.  Regina  id  per  coni,  ejuflcm  Rot.  6z. 

Edwardus  Harecourt  per  Hugonem  Parlour  cuftod.  prifonx-  Domina* 
Rcginx  de  Gatehoufc  infra  civitatem  Wcftminft.  in  Com.  Middl.  virtute 
brevis  Dominx  Rcginx  de  Habeas  Corpus  ad  fubjicicud.  Sic.  ci  inde 
direct.  & coram  Domina  Regina  apud  Wcftminft.  duila  cum  caul's,  via. 
quod  ante  advent,  brevis  pred.  fcil.  7.  die  Odiobr.  an.  Regni  Dom.  Regiu. 
nunc  39.  corpus  Edtv.  Harecourt,  per  duos  privat.  Concil.  diCtx  D emu  me 
Rcginx  ci  commifl".  fuit  falvo  Si  fecurc  cuflodiend.  ccrtis  dc  caufis  ipfos 
movent.  Si  ci  ienotis,  qui  committitur  Marr.  3tc.  ct  poilca  tftneodemTcr. 
traditur  in  Ball;  prout  patet  per  Strived,  fiuiurn  iftius  Termini. 

De  I'acatione  Hillor.  Ann?  43  El. 

Robertus  Catefbic  per  Johanncm  Philips  Guardian’  dc  lc  Fleet  virtute 
brevis  Dominx  Rcginx  de  Habeas  Corpus  ud  fubjicicnd.  Sic.  ei  inde  dired. 
3c  coram  Edward 0 Fenner  uno  Jufticiar.  Dominx  Rcginx  ad  placita 
coram  ipfa  Regina  tenend.  aflignar.  apud  Winchcfter-Houfc  in  Burgo  de 
Southwark  in  Com.  Surr.  did.  cum  caufa,  viz.  quod  pred.  Robertus com» 
miflus  fuit  prifonx  pred.  primo  die  \lartii  Anno  43  El.  War.  divcrlbrum 
prxnobiliiim  virorum  dc  privato  Concilio  Dominic  Rcginx  in  hxc  verba : 

To  the  IVardtn  of  the  Fleet , or  his  Deputy : Theft  Jlall  be  to  ivill  and  require 
you,  to  receive  at  the  hands  of  de  Keeper  of  the  Compter  of  Woodftrect,  the 
perfpn  of  Robert  Catefbic,  Efjuire , and  him  to  detain,  and  hup  ffely  in 
that  prifon  under  your  charge,  until  you  Jhall  have  other  dire  Sion  to  the  contrary, 
whereof  this  Jhall  he  your  IVarrant. 

Et  prefat.  Robertus  commlflus  fuit  Marr.  per  prefat.  Edwarduin  Fen- 
ner, Sc  flatim  traditur  in  Ball*  prout  patet.  Sec. 

Ter.  Hill.  Anno  43  Eliz.  Regina  1 2 Jac.  Regis. 

Ricardus  Beckwith  gen’  per  Aquilam  Wykcs  cuftod.  prifonx  dc  Gate- 
houfc in  Com.  Midd.  virtute  brevis  Dom.  Regis  dc  Habeas  Corpus  ad  fub- 
jicicnd. ei  inde  direbl.  3c  corain  Domino  Rege  duifL  cum  caufa,  viz.  quod 
ante  advent,  brevis  predict,  fcilicet  10  die  julii  Anno  Regni  Dom.  Jac. 
Regis  Dei  gratia  Anglix,  Franc.  3c  Hibcrnix  fidei  defenior.  Sec.  1 1 Si 
Scot.  47.  prcdiSl.  Ricardus  Beckwith  fibi  c.immifius  fuit  prifonx  predict, 
fub  cuftod.  fua  virtute  cujufdem  W arrant,  fibi  fait.  3f  direct,  per  Georenum 
divina  providentia  Cant.  Archiepifcopum  totius  Anglix  Primal.  & Metro- 
politan. Henric.  Com.  Northampton  Dominuni  Guardian.  5 portuum 
3c  un.  de  privato  Concil.  Regis,  Tho.  Com.  Suffolk  Dom.  Camerar’  Re- 
gix  Familix  ac  iacr’  Concil.  Dom.  Rems  Edwardum  Domini  Wooton 

fubernator  Rcgix  familix,  Johanncm  Dom.  Stanhope  Vice-Canierar’ 
.cgix  familix ; cujus  Warrant,  tenor  fequitur  in  hxc  verba  : 

To  Aquila  Wyke,,  Keeper  of  the  Gauhoufe  ht  Wcflininitcr,  cr  his  De- 
puty: Whereas  it  is  thought  meet  that  Miles  Rayner  and  Richard  Beckwith 
be  rcflraintd  of  their  Lilerty , and  committed  to  the  prifon  of  the  Gatehoufc  \ 
Thrfe  Jhall  be  to  will  and  require  you  to  receive  the  ptrjonsof  the  fold  Rayner 
and  Beckwith  into  ysur  charge , and fafe  keeping  in  that  prijen,  there  to  remain 
until  you  fltall  have  further  order  from  us  in  that  behalf,  for  which  this  Jhall 
he  your  Warrant.  Dated  at  Whitehall  the  iQth  of  July,  1613.  Et  poftea 
ifto  codcm  termino. 

Dt  Ter.  Mich.  An.  1 4 'Jac.  per  unit,  ejufd.  Rot.  147. 

Thomas  Mounfon  miles  per  Georgium  More  locum  tenent’  Turris  Dom. 
Regis  London’  virtutc  brevis  Dorn.  Regis  dc  Habeas  Corpus  ad  fubjicicnd. 
Sec.  ci  inde  direct,  coram  Domino  Rege  apud  Weft.  duct,  cum  caufa,  viz. 
quod  ante  advcntiim  brevis  predict  Thomas  fibi  commiffus  fuit  per  War- 
rant. adverf.  Dom  inis  de  privato  Concilio  Regis  fibi  direct  &c.  Qui  com- 
mittitur Marr.  Stc.  Sc  fir  per  hoc  traditur  in  Ball’  piout  patet  per  ocriyect. 
fin.  iftius  Termini. 

De  Ter.  Mich.  7 H.  VII.  frf  per  tsnt.  rjitfdem  Rot.  6. 

Tho.  Brugg  junior,  nuper  dc  Yanington  in  Com’  Hertford  gen’,  Jo- 
hannes Rawleus  nuper  dc  Lemiterin  Com’  pred’  Yeoman,  Rob.  Sherman 
nuper  de  Lemlier  in  Com.  predict.  Walter  Thomiu.  nuper  de  eadem  in 
Com.  predict.  Holier,  Tho.  Ballard  nuper  decaikin  incodem  Com.  Smith 
Cadwallader  ap  John  Duy  nuper  dc  Kerry  in  Marchia  Wallix  in' Com. 
Salop  adjaceu.  gen.  Reginald  ap  Breingham,  alias  Sherman,  nuper  ds 
Lem  Iter  in  Com.  Hereford  Sheiman,  & Thomas  Turner  nuper  de  Kingf- 
land  in  Com.  Hereford  Courier,  funt  in  cuftod.  Marr.  ad  mandatum  Dom. 
Regis,  Stc.  ac  pro  aliis  ccrtis  de  caufis  pmut  patet  alibi  dc  Record.  Stc.  per 
Record,  .iftius  Ter.  poilca  ifto  Termin.  Dominus  rclaxavit  mandatum 
fuum  & prolccut.  predict,  comparuerint  per  Attorn.  Stc.  Et  quod  utlag. 
verfus  pre-fat.  Tnomam  Brugg  rcvocatur  ifto  termino  & predict.  Johannes 
Rawleus  pro  Felon.  & murdro  predict.  Iraditur  in  Ball’  prout  patet  alibi, 
Stc.  iilco  hie  Marr.  de  eius  corpore  per  cur.  exoncratur,  Stc. 

Ter.  Hillor.  7 H.  VII.  iA  pereont.  ejufdem  Rot.  :8. 

W.  Bartholomew,  Johannes  Bartholomew,  Willielraus  Chace,  Henr. 
Carr,  Tho.  Rotefley,  Tho.  Street,  Robertus  Fcldonc,  & Henr.  Bancks 
funt  in  cuilod.  Marr.  ad  cult,  mandat,  dom.  Regis,  Stc.  per  record,  iftius 
termin.  ac  predict.  Willielmus  Chace  pro  pace  Randuipho  Joffelen  in- 
veniend.  & c.  Pafche  fcquen.  per  poftea  termin.  fcquen.  diclus  Domiiiut 
Rex  mandatum  fuum  predidl.  quoad  Williciinus  Chace rclaxavitpcr  Regis 
At  tenia  t.  3:  pro  p3cc  Sc  pro  felon.  St  murdro  traditur  in  ball. 

De  Ter,  Paf.  7 H.  VII.  (A  pereont.  Rot.  ejufdem  tS. 

Johannes  Bcomond  de  Wednefbury  in  Com’  Staff.  At’ clt  Iii  cuftod. 
Mar’  ad  mandatum  Dom.  Regis,  Sic.  per  record,  iftius  ter’  poftea  fci- 
licet Trin’  7 Hen.  VII.  lequcn’  predict.  Johannes  Bcomond  dc  man- 
date 
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dato  prediff.  exoneratus  exiftit  ideo  Mar’  de  eo  pcrcandem  Cur”  cxone- 
ratus  exift. 

De  Ter.  Mich.  Amo  12  //.  VII.  Rot.  8. 

Thomas  Ycwc  de  villa  de  Staff,  in  com’  Stafford  Yeoman,  per  Johan- 
rctn  Shawe  & Ricardian  Haddon  vie’  London  virtutc  brevis  Dorn.  Regis 
de  Habeas  Corpus,  ad  Scff.  ipfius  Regis  eis  inde  direff.  cotam  Regc duff, 
cum  caufa  quod  idem  Thomas  Ycwc  attachiatus  fuit  per  RicardumWhit- 
lington  Serjeant  apud  Baynard’s  Caffle  Civitatis  predict.  St  prifona  diffi 
pohi.  Regis  infra  candem  Civitatcm  falvo  cullodicnd.  caufa  pro  fufpicione 
felon,  apud  Covcntric  in  com’  War’  perpeirat.  ad  Suggeftionein  Willielmi 
Kin>>  Innholder,  ac  infuper  idem  Tho.  Ye  we  detinctur  in  prifona  predict, 
viitutc  cujufdem  alterius  qucrcl.  verfus  ipfum  ad  fcciam  Johannes  Free- 
man Serjeant  de  eo  quod  inveniat.  ei  infufficiend.  fecur.  pacis  indiffa  cur. 
coram  Johannc  Waigcr  nuper  vie.  Aculterius  idem  Tho.  Yewc  detent, 
ell  in  diffa  prifona  pro  23/.  debit.  & 2t-  8 d.  dampnis  & cuftag.  quos  Ro- 
bertus  Corbet  Mercer,  ex  cognitionc  ipfius  defend,  verfus  cum  recupc- 
rjvit  in  cadem  cur.  coram  eodem  Johannc  Waigcr  nuper  vie.  Ac  etiam 
idem  Tho.  detinctur  in  dicta  prifona  ad  maridatum  domihi  Regis,  per 
Johanncm  Shawe,  Alderman,  Civitatis  London,  qui  committitur  Marr. 
Sic.  poftca  fcilicct  ter.  Sanft.  Trin.  Anno  19  Regis  H.  VIJ . predict.  Jo- 
hannes Freeman  rclaxavit  fccur.  pacis  vcrlus  eundem  Tho.  Ycwe  dic- 
tufq;  Robcrtus  Corbet  cognovit  fe  fore  fitisfaff.  de  debitoit  dampnis  pre- 
dict. Ac  Jacobus  Hubbcrd  Attornat.  General,  dom.  Regis  rclaxavit  man- 
datum  dom.  Regis,  ac  |>ro  fufpicione  felonire  predict,  traditur  in  Ball.  Sy- 
jnari  Little  dc  London  Tavlor,  &Johanni  AQie  de  London  Skinner,  ufque 
Oclabis  Mich,  ubicunq;  See.  Ad  qui  diem  comperuit  & Robcrtus  Throg- 
morton miles  unus  cuftod.  pacis  prediff.  com’  Warr’ return’  quod  null, 
lndiclamcnt.  de  aliquibus  felon’  five  tranfgrcff.  verfus  prefat.  Tho.  Ycwc 
coram  eo  & Sociis  ad  prefens  rcfidct.  et  ulter.  virtute  brevis  dom.  Regis 
fibi  & Sociis  fuisdircift.  per  Sacrament.  J2  probor.  & legal,  hoininum  dc 
villa  dc  Coventry  prediff.  dc  gdlu  & faina  predict.  Thome  dili^cnter  in- 
quifitionem  fecerunt.  Sc  nihil  dc  eo  preter  bonum  coram  eo  & bociis  fuis 
ell  compcrtum  fed  dc  bono  gcltu  Se  fama,  idco  coliccll.  ell  quod  predict. 
Tho.  eat  Indc  fine  die. 

Ter.  HUlar.  Anno  g H.  VII.  (A  per  tout,  ejufdem  Rot.  14. 
Humfridus  Brochc  nuper  de  Canterbrig.  in  Cantabr.  Scholar,  per  Ro- 
berlum  Willoughbie  uom’ Brook  mil.  Senefchall.  Hofpitii  dom.  Regis,  ac 
Johanncm  Digbie  mil.  Marr’  cur’  Marr*  Hofpitii  prediff’  vinute  cujuf- 
dem brevis  dom.  Regis  dc  Habeas  Corpus  ad  fcffam  ipfius  Regis  ad  Hand, 
reel’,  See.  ad  feet,  partis  utlag.  cisinde  direff.  coramRcge  duct,  cum  caiifa 
viz.  quod  idem  Humfridus  commiffus  fuit  Gaol.  Marr’  Hofpitii  dom.  Re- 
gis & hac  de  caufa  Sc  non  alia  idem  Humfridus  in  prifona  pred.  detinctur, 
qui  committitur  Marr’  See.  poftca  Paf.  fcquen’  Rex  rclinquir  mandatum 
fuum  Capital.  Jnfticiar’  per  Tho.  Lovett  mil.  ollcn’  ft  pro  utlag.  pred. 
traditur  in  Ball,  prout  patet  alibi. 

Di  Ter'  Sit.  Trinit'  anno  39  El.  (A  per  cent.  Rot.  ejufdem  1 13. 
Lawrence  Broome  per  Hugoncm  Parlour  cuftod.  prifone  DomincReginc 
dc  la  Gatehoufe,  virtute  brevis  Domine  Rrginc  dc  Habeas  Corpus  ad  fub- 
jiciend. Scc.ci  inde  direff.  Sc  coram  DominaRegina  apud  Weftminft’duff. 
cum  caula  viz.  quod  prediff.  Lawrence  Broome  in  arffa  cuftod.  fua  re- 
man let  per  mandatum  duorum  dc  Concilio  di£te  Domine  Rcgine  proccr- 
tis  caufis  cos  movent’  qui  committitur  Marr’  & poftea  ifte  codem  ttrmino 
traditur  in  Ball,  prout  patet.  Sec. 

Per  Script,?.  Fin.  Ter ' Set'  Trin.  anno  39  Ei.  R/gine. 

Lawrence  Broome  de  Parva  Baddow  in  Com.  pred.  hufbnnd.  traditur  in 
Ball'  ad  fubjiciend.  &c.  ad  mandat,  privat.  Coiicil.  Domine  Rcgine  fuper 
Habeas  Corpus, 

Vctfus  Rando.  Mayall  de  Hatfield  Bcverell  in  Com’  pred’  Gcncr. 
Verfus  Henrico  Odall  deeadem  Gen. 

Verfus  Will.  Eckafdcn  de  Weftminft’  Bricklayer. 

Verfus  Ric  Morgan  de  Weftminft’  Labourer. 

Utcrq;  fub  pena  40/.  Sc  princeps  Tub  pena  100  marcarum. 

Pro  fufpicione  proditionis-cum  Johannc  Smith  mil. 

De  Ter'  Sli'  Mich'atlis  anno  2 El.  (A  per  c nt.  Rot.  ejufdem  7 j. 

Tho.  Wenik-n  pcrHugonem  Parlour  gen’  cuftod.  prifone  Domine  Re- 
gihe  dc  1c  Gatehoufe,  virtute  brevis  Domine  Rcgine  de  Habeas  Corpus  ad 
luNicfeud.  Sec.  ci  inJc  direff’  Sc  coram  Domina  Regina  npud  Weftth’ 
duff.  cum  caufa,  viz.  quod  18  die  Junii,  Anno  Regni  Domine  El.  nunc 
Recinc  Anjlie  38.  corpus,  tec.  infra  nominal.  Tho’  Wcndcn  extra  cur’ 
ejnfdem  Domine  Rcgine  coram  ipfa  Domina  Regina  prjvati  Concilii  Dom. 
Regis  cfiiuv  tenor  fcquitur  In  hare  verba,  fcilicct;  Theft  are  to  will  and 
require  you  to  receive  into  your  charge  andcujhdy , Iht  perfon  of  John  Brocket, 
Knight,  and  bint  to  retain  in  fife  keeping  under  your  charge  until  you  Jkall 
hace  further  orde r for  hit  inlargerr.ent ; 1 fhofr  commitment  be  tig  for  feme 
fpeeiel  matter  concr  ning  the  ftrvict  of  our  fovereign  Lord  the  Ki’g,  you  may 
fail  to  regard  this  (Tarrant  accordingly.  From  the  King'i  Palace  at 
Whitehall,  the  lajl  ef  March;  1605.  Eaq;  fuit  caufa  detention!*  pred.  Jo- 
Baaiois  in  prifona  pred.  qui  committitur  Marr.  Sec.  fc  pollea  traditur 
tn  Ball’  prout  patet.  See. 

Ter.  Mich,  atir.o  12  fac.  Regis,  Rot.  Jig, 

Milo  Reyner  per  Aqmlam  Wykcs  cuftod.  prifone  dele  Gatchoufr,  vir- 
tue brevis  dom.  Regis  de  Habeas  Corpus  ad  fubjiciend.  Stc.  coram  Do- 
"luio  Regc  duel.  Cum  caufa  viz.  quod  ante  advent,  fcrevis  pred.  fcilt.  10 
Julii  Anno  Dom.  1613.  pred.  Milo  Rcvncr  commiffus  fuit  prifona!  pred’ 
& hucufq;  detent,  virtute  Warr’  cujufdem  fact.  Sc  direff.  per  Gtorgium 
Archirpifcopum  Cant.  Henr.  Com.  Northampton.  Tho.  Com.  .Suffolk, 
Wilhelm.  Dom.  Knolles,  Edwardum,  Dom.  Wooi<ui,&  Edwardum  Dom. 
"j*nhope,  cujus  Warrant!  tenor  fequitur  in  here  verba.  To  Aquila  iVykes, 
Keeper  of  the  Gatehoufe  its  Welhninller,  or  his  Deputy  : T!%ert.i\  it  is  thought 
rntn  that  Miles  Reyner  and  Richard  Beckwith  lit  refrained  of  their  liberty, 
*nd  emtr  sited  to  the  prifsrs  of  the  Gatehoufe  ; Theft  / bill  be  to  will  and  > equirt 
to  receive  the  prrfoni  r/Re yner  and  Beckwi  th  into  your  charge  and  keeping, 
Vntil you  Jhall have  further  order  frm  us  in  that  behalf,  for  which  this  jhc.ll  be 
}eur  ftefficicht  IVarrant,  dated  a:  Whitehall,  tht  10 til  of  July,  16*3.  Et 
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hate  eft  caufa  detentionis  fuc  in  prifona  pred.  qui  committitur  Mirt’  &£. 

& poftea  ifto  eodem  ter’  traditur  in  Ball’  prout  patet.  Sic. 

Ter.  Hill.  5 H.  VII.  IA  per  Cent,  ejtfdem  Ret.  18. 

Ric’us  Evcrard  nuper  de  Colcbefter  in  Com.  Eftex  Clericus,  ft  Robcr  - 
tus  Wight  nuper  de  Norwico  Smith,  per  Roberto m Willoughbie  mil. 
Dom.  dc  Brooke,  Senefchall’  Hofpitii  Dom.  Regis,  S:  Johaimem  Tuiber- 
villc  mil’  Marr’  Hofpitii  pred.  virtutc  bre.  de  Habeas  Corpus  ad  fcdlom 
ipfius  Regis  pro  quibufdam  proditiohibus,  ft  felon'  unde  indicio  Com. 
Effex  indiciat.  funt  eis  indc  dired.  coram  Domino  Regc  dui2.  cum  caula, 
viz.  quod  iidem  Ricaidus  Evernrd  ft  Rubirtus  Wight  commifl’.  fuer1  cu- 
ftod. Marr.  prrd.  per  mandat.  Dom.  Regis,  qui  committitur  Marr.  Sec. 

Ter.  Hill.  S H.  VII.  (A  per  Cent,  ejufdm  Rat.  14. 

Roger  Cherric  nuper  dc  Nova  Windfbr  in  Com’  pred.  Yeoman,  alias 
diet.  Rogerus  Stcarrics  nuper  dc  eadem  in  eodem  Cbm’  Yeoin.  per  Johan. 
Baker,  Majorem  villa  Dom;  Regis  de  Nova  Windfor  in  Coro.  pred. 
virtute  brevis  Dom.  Regis  dc  Habeas  Corpus  ad  fe£l.  ipfius  Regis  pro  qui- 
bufdam feloniis  Sc  tranfgr.  unde  in  Com.  Midd.  indidatus  eft  fibi  inde 
direcl.  coram  Domino  Rcge  duQ.  cum  caufa,  vix.  quod  idem  Roger’ 
commiffus  fuit  Gaol.  Dom.  Regis  infra  villa  pred.  per  mandat.  Dom. 

1 Regis  qui  committitur  Marr.  &c. 

Ter.  Hill.  9 H-  VII;  IA  per  Cant,  ejufdtm  Rot.  14. 

Chriftopborus  Burton  nuper  dc  Rocheftcr  in  Com’  Cantii  Hackneyman, 
pet  Robert um  Willoughbie  Dom.  Brooke,  mil’  Senefchall’  Hofpitii  Dom 

I Regis,  & Jobannem  Digbie  mil’ Marr.  cur.  Marr.  Hofpitii  pred.  per 
mandatum  Dom.  Regis.  Et  hxc  eft  caufa  & non  alia,  qui  committitur 
Marr.  Sec. 

Ter.  Paf.  Anno  19  Id.  VII.  13  per  Cent,  cjufdem  Rot.  23. 

Georgius  Urfcwicke  dc  London,  Mercer,  per  Oliverum  Wood  locuni 
tenen.  prifone  Dom.  Rfcgis  de  lc  Fleet,  virtutc  brevis  Dom  Regis  decon- 
fervand.  diem,  Stc.  ei  iliac  direS.  coram  Rcge  duS.  cum  caufa,  viz.  quod 
idem  Georgius,  13  Maii,  Anno  19.  Regis  commiffus  fuit  prifone  dele 
Fleet,  per  mandatum  ipfius  Dom.  Regis  fnlvocuftodicnd.  fub  pena  40/. 
qui  committitur  Marr.  See 

Ter.  Trin.  Anno  8 H.  VIII.  per  Cont.  ejufdem  Rot.  23. 

Edwardus  Page  nuper  dc  London,  Cent,  per  Georgium  Com.  Salopise 
Senefchall.  Hofpitii  Dom.  Regis  &Hcnricum  Shamburne  Marr.  cur.  Mar. 
Hofpitii  pred.  virtute  brevis  Dom.  Regis  dc  Habeas  Corpus,  ad  fe£l.  ip- 
fius Regis  ad  confervand.  d.em;  See.  eis  inde  dire£L  & Coram  Kcge  duel, 
cum  caufa,  viz.  quod  idem  Edwardus  captus  & dctcntus  in  prifona  Regis 
Marr.  pred.  per  mandatum  Dom.  Regis  ibidem  falvo  cuftodicnd.  &c.  qui 
committitur  Marr.  Hofpitii  Dom.  Regis. 

Ter.  Mich.  Anno  8 "fac.  bA  per  Cont.  ejufdtm  Rot.  99. 

Tho.  Casfar  per  Tho.  Vavafour  mil'  Mar.  Hofpitii  Dom.  Regis  & 
Marr.  ejufdem  Hofpitii  Dom.  Regis,  virtute  brevis  Domini  Regis  de  Ha- 
beas Corpus  ad  fubjiciend.  Stc.  ci  indc  direcl.  & coram  Regc  apud  Weft- 
minft. du£t.  cum  caufa,  viz.  quod  ante  adventum  brevis  pred.  foil.  iSJ 
Julii  Anno  Regni  di£li  Dom.  Regis  nunc  Anglia:,  Sic.  y.  Tho.  Carfur,  in 
brevi  fuit  pred.  nominal,  captus  apud  Whitehall  in  Com’ Midd!.  per  fpc- 
cialc  mandatum  Dom.  Regis  ac  per  eundem  Regem  adtunc  & ibidem 
commiff.  fuit  prifon.  Marr.  ibidem  falvo  Cuftodicnd.  quoufq;8ec.  Et  ca 
fuit  caufa  captionis  ft  detentionis  ejufdem  Tho.  C*far,  qui  committitur 
prifona  Marr.  pred. 

Ter.  Sanlli  Mich:  8 fac.  Regis, 

Nifi  pred.  Senefchall.  & Marr.  Hofpitii  Dom.  Regis  fufficienter  return' 
bre.  de  Habeas  Corpus,  Tho.  Cxfar  die  Mcrcur.  per  quinden.  Sancl. 
Martini  defendens  exonerabitur. 

Ter.  Hill.  1 xfjac.  Rn.  153. 

Jacobus  Demaiftres,  Edwardus  Emcrfon,  Georgius  Brookefhall  & W. 
Stephens,  per  Tho.  Vavafour  mil' Marr.  Marr.  Hofpitii  Regis  virtute 
bre.  Dom.  Regis  de  Habeas  Corpus  ad  fubjiciend.  Sec.  ei  inde  dire£t.  corani 
Domino  Rcgc  apud  Weftminft.  duff,  cum  caufa,  viz.  quod  ante  adven- 
tum brevis  pred.  fcilt.  22  Januar.  Anna  Regis  Jacobi  Anglix,  &c.  12.  Sc 
Scot.  +£.  pred. Jacobus  Demaiftres,  Edwardus  Emcrfon,  Georgius  Brookc- 
ftiall,  Se  VV.  .Stephens  in  brevi  huic  Schedul’  annex,  nominat.  Corftmiff. 
fuer’  Gaol’  Marr.  Hofpitii  Dom.  Regis,  pro  caufis  ipfum  Regcm  fc  fer- 
vic*  fuum  tangen.  Sc  conccrnen.  Et  hxc  eft  caufa  Captionis  pred.  Jacobi, 
Edwatdi,  Georgii  Sc  Willielmi,  St  poftea  immediate  remittitur  pijefat, 
Marr.  Hofpitii  pred. 

Ter.  Hill.  12  fae.  Regis. 

Samuel  Salronftall  miles  per  Johaqnem  Vv  ilkinfon  arm’ guard,  dc  le 
Fleet,  virtute  brevis  Dom.  Regis  dc  Habeas  Corpus  ad  fubjiciend.  See. 
ci  indc  direff.  Se  coram  Domino  Rcge  apud  Weftminft.  duff,  cum  caufa,’ 
viz.  quod  pred,  Samuel  commit!',  fuit  prifon*  pred.  11  Martii,  16:8.  per 
1 Warrant,  a Dbminis  de  privato  concilio  Dom.  Regis  & quod  dctenius 
1 fuit  etiam  idem  Sainyel  in  prifona  pred.  virtute  cujufdem  ordinis  in  cur. 
j Can’  Dom.  Regis  faff,  cujus  ordinis  tenor  patet  per  Rot.  Record, 
iftius  Termini  ad  quern  diem  pred.  Samuel  remittitur  prifona:  pred. 
Et  fecundus  dies  prox.  ter’  datus  eft  guardian,  prifona:  pred.  ad  cmen- 
dand.  return,  fuum  fufficien.  fuper  pied.  bre.  dc  Habeas  Corpus,  & 
quod  tunc  intulerit  hie  in  cur  corpus  pred.  Samuel  Saltotlflall  mil’. 
Ad  quern  quidem  diem  prefat.  Guardian,  prifonse  pred.  fuper  pred. 
bre.  de  Habeas  Corpus  reton>.  quod  pred.  Samuel  commiffus  fuit  prifon  e 

Errd.  11  dm  Marti!  1608.  per  Warrant,  a Dom.  de  privat’  ConcrJ.  diffi 
lorn.  Regis  apud  Whitehall  tunc  feden.  & quod  pollen  1 1 die  p'ebr.  1610. 

I commifl'.  fuit  cxira  cur.  Cane.  Dom.  Regis  apud  Weftminft.  pro  con- 
I temptu  fuo  eidem  cur.  illat.  Et  quod  detent,  fuit  etiam  idem  Samuel 
I in  prifona  pfed.  per  mandat.  Dom.  Cancellur’  Anglix  fuper  quo  pred. 

I Samuel  iterum  remittitur  prifon*  pred.  k ulter  ins  dies  dat,  eft  prefat". 
1 Guardian,  ad  emendand.  rcrorn.  fuum  fuper  Habeas  Corpus  vcr.  de- 
fend. prout  flare  voluit  ufq;  diem  Jovis  prox'  Mcnf.  Pafch.  Et  tunc  ad 
habend.  Corpus  &c.  Ad  quam  diem  prefat.  guardian,  intulit  corpus  hie  in 
cur.  fc  return’  fuper  Habeas  Corpus  quod  pred.  Samuel  commifl.  fuit  pri- 
| fona  pred.  11  die  Martii,  i6c8.  virtute  cujufdem  Warrant i a Dominis  de 
1 privato  Concil’ Dom.  Regis  tunc  feden.  apud  Whitehall,  &quod  etiam  idem 

Sam. 
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Sam.  commiff.  fuit  prifonx  11  Fefar.  Anno  Regis  Jac.  8.  per  fur.  Cane. 
Dorn.  Regis  apud  Wcftminft.  tunc  exiften.  pro  uuadam  contempt,  per 


Dom.  Regis  apud  Wcftminft.  tunc  exiften.  pro  quadam  contempt,  per  . . . . r~ 

eundem  Samuel  eidem  cur.  illat.  & perpetrat.  promde  falvo  cuftodicnd-  faulx  accufors  queux  font  lour  accufements  plus  pur  lour  vengeances  tt 

qui  remittitur  prifona.'  pred.  hngulers  profits  que  pur  le  profit  de  Roy  ou  de  foil  people.  Sc  lcsaccufes 

per  eux  afeuns  out  eft  pris  & afeuns  font  fa  ire  vco.  de  le  Conceil  Roy  per 
Ter.  Tr.  anno  13  Jac.  if  per  Cent,  ejufdem  R-.t.  17.  brief  ou  autre  tnandcir.cnt  de  Roy  fub  gnuide  pain  cncountre  la  ley,  Plefe 

Samuel  Saltonftall  miles  per  Johanttcm  Wilkin  ton  Guardian,  prifonx  a noftre  Sr.  le  Roy  & fon  Conceil  pur  drmt  gouvemii.cnt  dc  Ion  peuple 

de  1c  Fleet,  virtute  brevis  Dom.  Regis  dc  Habeas  Corpus  ad  fubjiciend.  ordcign  que  ft  defirc  alcun  accufors  purpofc.afcun  matirc  pur  profit  du  Roy 


Parliament.  Anne  4a  Ed.  III.  A'umert  12. 

Item,  pur  ceo  que  plufours  de  voftre  come  lont  amerce  6t  dtfturbes  per 
ulx  accufors  queux  font  lour  accufements  plus  pur  lour  vengeances  tt 


it  recipicnd.  fee.  ci  indc  diresft  & coram  Domino  Rcgc  apud  Wcftminft.  que  ede  main  - , 

duct,  cum  can  fa,  viz.  quod  pred.  Samuel  Saltonftall  comtniffus  fuit  prt-  Affiles  deut  enquerc  St  tennttiere  fdonque  la  b y,  & ft  Ic  touche  la  on- 
fonx  pred.  1 a die  Marti!  Anno  Regis  Jacob.  AngU  t,  &c.  fix  to,  virtute  four  ou  partie  cit  fa  font  a la  come  ley,  & que  null  home  foit  mis  arefpon- 
cujulojm  Warrant,  a dominis  de  privat.  Concilio  Dom.  i'egis  tunc  fe-  dcre  fans  prelentmcnt  dcut  Juft  ices,  ou  cholc  dc  Record,  ou  perdue  pro- 
den.  apud  Whitehall  commtffus  fuit  etiara  idem  Samuel  Saltonftall  miles  ecs  & brute  original,  felon  l ancient  iey  de  la  terre,  & !i  rien  deftre  cno- 


m a tire  foit  niander  a fes  Jultiees  del’  un  Bankc  ou  del'  autre. 


prifonx  pred.  ta  dieFebr.  Anno  1610.  & Anno  Reg.  Jac.  Anglia:,  Stc.  8.  vam  foit  fait  a I encontre,  foil 
per  confidcrat.  cur.  Cancel!’  diSi  Dom.  Regis  apud  Wcftminft.  pro  que  cede  Article  eft  Article  de 
contempt,  eidem  cur.  adrunc  per  pred.  Samuel  illat.  ibidem  proind.  falvo  tait  come  la  Petition  demands. 

cuftodicnd.  Et  hxc  funt caufxcaptionis& detentionls  pred.  Sam.  Saitori-  , , . „ 

ftall  mil.  in  prifona  pred.  cujus  tanun  corpus  ad  diem  & locum  infra  con-  j a. 

pine  M*o  prout  mri.1 pMcipw.  .motor, 


ccs  Si  briefc  original,  felon  I’anciem  ley  de  la  terre,  St  fi  rien  defire  cn 
vant  foit  fait  a r encontre,  foil  voidetn  ley,  A;  tcuu  pur  error.  Pur  c 
que  ccftc  Article  eft  Article  de  le  grande  Charlie  le  Roy  voct  que  ceo  fi 


cuirouicnu.  i»«cc  uuu  uuis  upuunu»  unuiuuius  - to  d . t r , , n n ■ f 1 t ... 

ftall  mil.  in  prifona  pred.  cuius  tam.n  corpus  ad  diem  & locum  infra  con-  **  ***■  <£»/■  « R,£*‘  »•  prtmo.  Mtmknmt. 

tent,  parat.  habeo  prout  mihl  precipitur.  Tfhomas  d=  C'crcdc  & dc«CHt’  10  ?"£?"**  North‘ 

“ 1 r f ampton  pro  tranfgrcfiione  foreft.  habet  hteras  Rogero  de  Clifford,  Jufti- 

rrmevk.  of  ,b,  Rcords  « ?rW,  M mn  .fed  b Sr 


Edward  Littleton.  6 ’ 

M/mbrano  7. 

Inter  Record.  Domini  Regis  Caioli  in  Thefaur.  Reccpt.  Scaccarii  fui  fub  Stephanas  de  LindUy  capt.  St  detent,  in  prifona  pro  tranfgrcf.  per  fpfum 
cuftodia  Thefaurar.  fit  Camera.  ibidem  remanent,  viz.  PI.  coram  fact,  in  forell.  Regis  dc  Lindley  habet  litcras  Regis  Galfrfdo  dc  Ncvill, 
ipfo  Domino  Rcgc,  & Concilio  fuo,  ad  Parliamcmum  fuum  poft  Pafch.  Jufticiar,  ultra  Trent,  quod  ponatur  per  balliuin. 
apud  London  in  M ner'  Arch-Epifcopi  Ebor1,  anno  Reani  Domini  Mtmbrano  8 

Regis  Ed.  III.  21.  Inter  alia  fic  continetur  ut  fcquitur.  Rot.  2.  in-  Tho<  Spademan  capt.  & detent,  in  prifona  dc  Oxon.  pro  morte  Willi- 
<*or*0"  cltni  Winne  undfc  re&at.  eft,  habet  litcras  Regis  Vtccc.  Oxon.  quod  po* 

CTephanus  Rabaz  Vicecomes  Leic  & Warw.  coram  ipfo  Domino  Rcgc  naiUrPcr  2 1 • Membrane  q. 

7 & cjus  Concilio  arenatus  & ad  Rationcm  pofitusde  hoc  quod  cum  Willielmus  dc  Deane,  Mathcus  Cruft,  Roger  de  Bedell.  W.  Hal- 
J\E-  fc-  £.  & W H nupcr  Balhv  ipfius  Vicecomitu  per  Dom.  Rcgc.n  rjencht  Rob(:r[us  Wya(,  Alexander  Harcing,  Harry  de  Shorne,  Nicola, 
fuiffcnt  affign  ad  Gaolas  Domini  Regis  dchhcrand.  eidcra  v.c  qucndam  Je  Snodilondc,  Turgdius  dc  Hcrtficld,  Robcrtus  de  Pole,  & Ricardus 
W.P.  per  quendamappellatorem  ante  adventum  corum  Julhcanarum  ibi-  Gai5otj  capli  & detent,  in  prifona  de  Cam.  pro  morte  Galfridi  dc  Cottil- 
dem  appellai.  & capt.  vivemc  ipfo  appcllatore  ufque  diem  deliberanoms  unde  appe|iaei  funt>  habent  iitctas  R is  Vic*  Kan.  quod  ponantur 
co ram  cis  faS.  demiH.  per  pleviam  contra  formam  Sututi,  &c.  ht  etttnn  bajj«  2,  Martii. 
quendam  R.  dcC.  qui  de  morte  hominis  judicatus  fuit,  & per  cundcm 

Vicccomit’  captus,  idem  R.  line  ferris  coram  cifdem  Jufticiar'  ad  dclibe-  C/auf.  Anno  1.  Edo  I.  Mtmhr.  12. 

rationcm  prxd’  produxit  contra  confuetmlinem  Rcgrii,  & limilitcr  quen-  Rex  Rogerode  Clifford,  Jufticiar.  Foreft.  cite a Trent,  mandamus  vo- 


dem  appellai.  & capt.  vivemc  ipfo  appcllatore  ufque  diem  delitteratioms  unde  at)pe|Iat|  funt>  habent  iitCfa 5 Regis  Vic’  Kan.  quod  ponantur 
co  ram  cis  fa«.  demill.  per  pleviam  contra  formam  Sututi,  &c.  Ft  etttnn  bajj>  j)at.  53  Martin  r 

quendam  R.  deC.  qui  de  morte  hominis  judicatus  fuit,  & per  cundcm 

Vicccomit’  captus,  idem  R.  fine  ferris  coram  cifdem  Jufticiar’  ad  dclibe-  C/auf  Anno  7.  Edo  I.  Mtmhr.  12. 

rationcm  pratd’  produxit  contra  confuetmlinem  Rcgrii,  & fimilitcr  quen-  Rex  Rogcrode  Clifford,  Jufticiar.  Foreft.  ctt‘ra  Trent,  mandamus  vo- 
dam  Walterum  fil.um  Walton  le  1 erfonc  qui  per  pneceptum  Lomitis  bis  <juod  £ Robcrtus  Unwin,  capt.  & decent,  in  prifona  iroftra  de  Avlefi- 
Warwici  captus  fuit,  dimifit  per  pleviam  contra vocem  & prcccptum  Do-  buiv  pro  tranfgref.  Foreft.  noftr.  invenerit  vobis  12  probos  & leualcs  ho. 
mint  Regis  ; cum  idem  Dominus  Rex  per  litcras  fuxs  fub  pnvato  S.g.llo  roinc5  dc  Bali.  vHlra  qui  manucapiam  cum  habere  coram  Jufticiar  nollr 
fuo  eidem  Vicccomit.  precipict  quod  nulli  per  preceptum  pred.  Com.  ad  placita  p-orcli,  cum  in  &c.  ^ St;i„d  indc  tunc  . 

Warwici  capt.  aliquam  gratiam  vel  favorem  fac.  Sec.  Et  fuper  hoc  pre-  Robcrtum  fi  fecundum  Affifam  Foreft.  fuer.  repleg.  per  didtos  duodccim 
fat.  J.  B.  qui  prefens  eft,  & qui  fuit  primus  Jufticiar.  pted.  premiff,  re-  i(lteriln  tr2nitUr  in  Ball,  ficut  pred.  eft  & habeatis  nomina  illoruin  12  hoi 
cordatur  & pred.  vicecomes  dicit  quoad  pred.  W.  ft.  ipfc  iiuflquam  a milium.  Ec  hoc  bre.  See.  Dat.  27  Fcbruar. 
tempore  captionis  ipfius  W.  per  pred.  appellatorcm  deraiff.  fuit  per  plevi- 
am  aliquam  ante  advent,  pred.  Jufticiar.  Imo  dicit  quod  per  dintid. 

Anni  ante  adventum  eoruin  Jufticiar.  captus  fuit.  Et  quoad  pred.  R. 


C/auf,  Anne  2 Ed.  I.  A'««.  14. 

Unwynus  de  Boycot,  Galfridus  de  Wickeram,  & Hugo  de  Stone,  de- 


bcnc  cognofcit  quod  ipfe dimifit  cum  per  plcviam,  & hoc  bene  faccre  po-  *c»t.  in  prifona  Rcj>is_de  AyUfliury  pro  tranfgr.  venationis  habnit  bre. 
tuit  ratione  ac  authoritatc  officii  fui,  co  quod  captus  fuit  pro  quadam  dimit.  Rogero  dc  Cliiford  Jufticiar.  Foreft.  quod  ft  fecundum  Aifif.  Fo» 
fimplici  tranfgrcfiionc,  & non  proaliqua  fdoitia,  pro  qua  rcplcgiari  non  reft®  erum  rcplcg.  ufque  advent.  Jufticiar.  Regis  ad  placita  Foreft.  cum 
potuit.  Et  quoad  3.  viz  W.  filium  Pcrfime  bene  cognofcit  quod  ipfc  in  partes  illas  vencrint.  Dat.  apud  Coddington,  28  die  Deccmbr. 


potuit.  Et  quoad  3.  viz  W.  filium  Perfone  bene  cognofcit  quod  ipfc  in  partes  illas  vencrint.  Dat.  apud  Coddington,  28  die  Deccmbr. 
captus  fuit  per  preceptum  pred.  Com.  Warwici  & quod  dimifir  eum  per  \r 

plcviam.  Scd  dicit  quod  hoc  fecit  ad  rogatum  quorundiun  deHofpitin  & ...  „ . _ Numtro^  15. 

Curia  Dom.  Regis,  qui  eum  fpecialiter  indc  rogaverint  per  litcras  fuas.  ^UIJ  art  ^onr.aI'  Keddingtou,,  U Hugo  le  Taylor  dc  Kcddington 
Et  fuper  hoc  idem  vicecom.  quefivit  per  Dom.  Regem  quiseum  roguvit,  “F*’  fr,r°.na  a:!Ctl  Edroundi  pro  morte  Edmundi  Bunting 

& litcras  fuas  ei  direxit,  & ubi  liter®  illx  font,  dicit  quod  Waltcrus  de  u'>dc  rcwtati  font  habuermt  lucres  Regis  vie’  buff,  quod  ponantur  per  BalL 


Langton  eum  per  litcias  fuas  indc  rogavic,  fed  dicit  quod  Jitcra:  ilia  font 
in  partibus  fuis  Leic.  Et  fuper  hoc  idem  Vicecomes  profert  bre.  Dom. 


C/auf  Anno  3 Ed.  1.  A 'urn.  tt. 


Rezis  de  privato  figillo  eidem  vie.  direa.  quod  teftatur  quod  Dominus  Rex  GaIf['d“S  df  5*5"00  JCaPt“8  54  de'cn,tus , m P'*1’0112  R^gis  Ebor’  pro 
ndern  Vic.  precipit,  quod  omnes  illos  tranf.  contra  paean  & dc  quibus  morteA  “ £ if.  •r,unde  r litcrits  Regia  vie’ Ebor.  quod 

Comes  Warwici  ci  feire  fecit,  capcrct,  & falvo  cuftodir.  abfque  aliqua  P°1>alur  P«r  Dat.  apud  Wcftminft.  15  Juiui. 

gratia  cis  facicnda.  Et  quia  prtd.  Jufticiar’  exprefie  rccordat.  quod  ipfi 

& focii  fui  per  bonam  & legalem  inquifitionem  dc  mllUibus  Sc  aiiis  com-  R 1 R IK  b dyumero  20.  ,r 


munibus  coram  eis  fafl.  invencrunt  quod  pred.  VV . dc  Pctling  dimiffus 
fuit  per  plcviam  per  magnum  tempus  ante  adventum  corundem  Juftic. 
ufq;  adventum  corundem  St  per  vie.  pred.  Etetiam  quia  pred.  vie.  co»- 
nofeit  quod  pred.  R.  dimiffus  fuit  per  plcviam  per  iplum  vie.  Sc  hoc  die. 
qued  bene  faccre  potuit,  co  quod  captus  fuit  pro  levi  rranfgrcllion.  Sc  per 


EEumero  20. 

Robcrtus  Bclbarbe  captus  & detentus  in  prifona  dc  Newgate  pro  morte 
Thoms  Pollard,  unde  reeftatus  eft  habet  litcras  Regis  vicT  Midd.  quod 
ponatur  per  Ball’  Dat.  28Februar. 

C/auf,  tmm.  4 Ed.  I.  Mtmhr.  3. 

Mondatum  eft  Rado  dc  Sandwico  quod  fi  W.  de  Partare,  & Johannes 


nullam  gratiam  fcccnt  illis  qui  capt.  filer,  per  precept,  pred.  Com.  Sc  Ball,  foa,  viz.  quilibec  corum  ,2  qui  cos  manucap’  habere  coram  Tufti- 
idem  vicecomes  contra  preceptum  iliud  dimifit  pred.  Willicltnum  fiiium  ciar.  Regis  ad  placita  Foreft.  cum  .n  partes  illas  venenm  ad  Hand  indc 
Walter,  per  plcviam  qui  captus  fuit  per  preceptum  prod.  Comills  prout  reftat.  tunc  ipfos  Williclm.  Johanr.em,  Walterum,  Walterum  Henri, 
idem  vicecomes  Utetur.  Et  fic  tain  ratione  ipfius  tranfgr.  qu^m  aliarum  cum,  & Willtelm.  pred.  12  (i  fccuiiduin  Alfiff.  fuer.  repleu  tradamur  in 
pred.  mcidit  in  penam  Stat.  Conf.  eft  quod  pred.  vicecomes  committatur  Bali’  ut  pred.  eft,  & habeant  ibi  nomina  illorum  12  homimim  Sc  hoc  bre 


prifona:  juxta  formam  Statuti,  &c. 

Ex  Rot.  Parllamtnti de  anno  35  Reps  Ed.  III.  Numtrt  q. 
Primerement  que  le  grand Chartrc,  St  le  Chartre  dc  Foreft,  & Ics 


Teft.  Rege  apud  Ball*  locum  Regis  2 q die  Augufti. 

C auf  Amo  4 Ed.  I.  Mtmhr.  16. 

Hr  uncus  filius  Roger!  dc  Kcnn  de  Cotietbroosc  capt.  h detent,  inpri- 
fona  lUlltra  Ndrllinmnrnn  nm  rv. u . 1 . 


rnmeremcntqueic  grand L;hartre,  6Cle  Chartre  dc  Foreft,  & ks  outres  e.  ^..  . a . vs  o.aetent.  m pri- 

Stauits  fait  en  fon  temps  & de  fes  Progenitors  per  profits  de  lui , & de  la  I ltus  .iy  b het  r"  de  Charrcttell,  unde  appd- 

Commcnalty  foient  bicn  & ferment  g°ardcs,  & mife  en  due  execution  ^ habet  I, term  Regis  vie  Northampton  quod  ponatur  per  ballium. 


fauns  difturbancc  mettre  ou  arreft  f.iire  le  contre  per  fpeci.il  mainlemcnt  Cl  T A I’d  1 ,vr  i. 

* **““  **“  ’™"s&  “ife  'n  «*-  k *•  Lfer.  Fo.- 

Sm.  j6  EJ.  III.  IU.  21.  iSZ&Jt?  R'S's  ta”c  ib'- 

Item,  commc  il  foit  contenus  en  tc  grand  Chartrc  & autres  Statues  que  ’ 4 P - • 12  Waditur  in  ballium  ficut  pred.  eft.  Dat.  16  Nov. 

nul  home  fera  prife  re  imprifon  per  fpecial  mandement  fauns  Indictment,  M . 

ou  auue  pioces  afaire  per  1c  ley  & foient  Foitsadeftre,  & uncorc  eft  que  Tt,  iljL  it  „ . Mmerantx. 

plcfurev  gents  font  empefehts  prife,  i imprifon  fauns  ind (element ou  au-  WvnhnMli,™  nr^..  7.  c,  ^ * “e°rC{U?  Capt;  & dctcnt<  in  pnfena  d« 
ire  proccs  fait  per  le  Icy  fur  mix,  cibien  del  chofe  fait  hors  de  le  foreft  k rll  I u7’de  '*  habentli- 

Roy,  come  per  autre  caufe  que  plcfc  a noftre  dit  Sr.  command.  & d.Jiv.  ' Scpteuibr  • ponantur  per  Ballium.  Dat.  a^ud  Kothclm  28  die 
ecus  que  font  auxi  prife  pet  tiel  fpccial  mandement  contre  le  forme  ,K-  I ' - 

Chartres  & Statuts  a vant  dirs.  wl.  . „ ■■auj.Annc  b Ed.  I.  num.  2. 

Item,  pleft  ou  Roy  k fi  nul  dc  fent  grcinc  vingne,  St  fait  le  plsin:  A ' " ”f  S & det5ntus  fu‘l  *n  Prifona  Regis  dc  Norwic.  pro 

drei.  fed  6it  , lu,.  ° P 1 »roj«l'™  S«<.U™  »«oF  fij*  und.  rea*u,  eft  Ic  h.bel  limi  .V 

1 Nor  l.  cuod  DOnatur  ner  R? ill*  . . xt 


......  fuu  ,>-.1  uuuumncni  cuntrc  le  lom.c  Uf  Oauf  An,.h  f,  F<  1 

Si  Statuts  avant  dirs.  j.-,.  p n,  -auj.  Anno  6 Ed.  I.  num.  2. 

-left  ou  Roy  & fi  nul  de  fent  grcinc  vingne.  Si  fait  le  plain:  is  & detrcntU5  fulJ  *n  prifona  Regis  de  Nonvic.  pro 

, felt  a luy.  ° ’ P 1 ^rt=J',I,2f*  quondam  uxoF  fox,  unde  reftatus  eft  Sc  habet  litcras  vie’ 

1 Norir.  quod  ponatur  per  Ball*  TefteRege  apud  Wcftminft.  12  Novemb. 

PriTilcd  image  cligiLscd  by  iTic  University  of  South  am  pi  on  Library  Digitisation  Unit 


( i6g ) 1628. 

Membrane  A. 

Mandatum  eft  vie’  Nottingham  quod  ft  Tho.  de  Cudari  reflat.  de 
tranfgr.  Forcft.  quod  fcciffc  dicebatur  in  Foteft.  dc  Sherwood,  invenerit 
(ibi  fex  probos  & legates  homines  de  Balliva  fua  qni  cum  manucap'  ha- 
bere coram  rege  ad  man  da  turn  regis  ad  (land.  refl.  coram  rege  cum  Rex 
inde  cum  eo  loqui  voluerit,  tulle  pred.  Tho.  pred.  fex  hominib.  tradat  in 
bailium  juxta  manucapt.  fupradict.  Dat.  15.  die  Deeemhr. 

Mmbrano  4. 

Tho.  Burrell  captus  Se  detent,  in  prifona  Regis  Exon,  pro  mortc  Gal- 
frid.  Gcffard  unde  r eclat,  eft  habet  litcras  Dorn.  Regis  vie'  Devon,  quod 
ponatur  per  ball’. 

Clauf.  Anno  i EJ.  II.  Mnr.br.  t. 

Johannes  Brynn  de  Rollinwrith  capt.  & detent,  in  prifona  Regis  Ox- 
on.  pro  morte  johannis  dc  Sutton,  unde  reflat.  ell  babel  litcras  Regis  vie. 
Oxon.  quod  ponatur  per  Ball,  ufquc  prim.  Aflif.  fi  ca  occafione,  Sec. 
Telle  Rege  apud  Briftol,  28  Junii. 

Mtmbrano  2. 

W.  Spore  Capcll.  capt.  & detent,  in  prifona  Regis  Oxon.  pro  moite 
Johannis  Spore  unde  indiflatus  eft,  & habet  literas  Regis  vie’  Devon, 
quod  ponatur  per  bailium  ufquc  ad  prox.  Aflif.  ft  ca  occafione,  See.  Tcfte 
icge  apud  Windfor  28  die  Maii. 

Numtro  to. 

Gilbertus  Fairchild  capt.  Sc  detent,  in  Gaole  Regis  Dorcefter  pro  mor- 
te Henricl  de  Langton,  unde  indiflat.  eft  habet  literas  quod  ponatur  per 
bailium  ufquc  ad  prim’  aflif.  Tcfte  Rege  apud  Wcftminft.  a8.  Fcbruar*. 

Clauf.  Anna  2 EJ.  II.  Mrtnbr,  J. 

Willielmus  Sandic  dc  Cobham  capt.  & deteut.  in  prifona  Regis  Cant, 
pro  morte  Johannis  de  Sprink,  Johannis  ErmonadeDunberke,  uniic  rcc- 
tatus  eft  habet  litcras  Regis  vie’  Kane’  quod  ponatur  per  Ball’  ufque  ad 
primum  Aflif.  ft  ca  occafione.  Sec.  Teftc  rege  apud  Ceftre.  29  Jumi. 

Radulph.  Corynn  capt.  & detefitus  in  Gaole  Regis  dc  Lincolne  pro 
morte  Wiliielmi  filii  Symonis  Porter  unde  reflat.  eft  & habet  litcras  Re- 
gis vie’  Lincolne  quod  ponatur  per  Ball’  uf^uc  ad  primarn  Aflif.  ft  ca  oc- 
caftone.  See.  Tcfte  rege  apud  Sheene  3 diei  Junii. 

Mmbrano  7. 

Johannes  de  Githerd  capt’  & detent,  in  prifona  Regis  Ebor’pro  morte 
Mathei  bampfon  de  Ebor’  unde  reflatus  eft  habet  litcras  Regis  vie’  Ebor* 
quod  ponatur  per  Ball’  ufque  ad  prim'  Aflif.  Dat.  apud  Langelc  30  die 

April  is. 

Clauf.  3 EJ.  II.  Mtmhr.  13. 

Adam  dc  Pepper  captus  Sc  detent,  in  Gaole  Regis  Ebor’  pro  mortc 
Hcnrici  le  Synicr'  de  Eaftrtcic  unde  reflatus  eft  habet  literas  Regis  vie* 
Ebor’ quod  ponal’  per  Ball’  ufque  ad  primam  aflif.  Tcfte  rege  apud  VVcft- 
minft.  7 die  Febr. 

Numtro  14. 

Margarcta  uxor  Wiliielmi  Calhot  capta  Sc  detenta  in  Gaole  Regis 
Norwici  pro  mortc  Agnctis  filix  Wiliielmi  Calbot,  & Matildx  fororis 
ejufdcm  Agnctis,  unde  reflata  eft  habet  literas  Regis  vie1  Nor  if.  quod 
ponatur  per  Ball’.  Tcfte  rege  apud  Sheene  22  Jan. 

Numtro  18. 

Johannes  Frcrc  captus  & detent,  in  Gaole  Regis  Oxon.  pro  mortc  Adx 
dc  Egelcigh  unde  rectat.  eft  habet  literas  Regis  vie’ Devon,  quod  ponatur 
per  Ball’.  Tcfte  apud  Weftminft.  8 Deccmbr. 

Clauf.  Anno  4.  EJ.  II.  Mcmbr.  7. 

Robertus  Sherevc  capt.  & detent,  in  Gaole  Regis  de  Colceflr.  pro  morte 
Robert!  lc  Moignc,  unde  reflat.  eft  habet  literas  Regis  vie’ Effex  quod 
ponatur  per  Ball’  ufquc  ad  prim’  Affil.  Dat.  22  die  Mari. 

Numtro  8- 

W.  Filius-  Roberti  le  Fi there  dc  Shirborne  capt.  & detent,  in  Gaole 
Regis  Ebor’  pro  mortc  Robert!  le  Monus  de  Norton,  unde  rectatus  eft  ha- 
bit literas  Regis  vie.  Ebor.  quod  ponatur  per  Ball,  ufque  ad  primam  Aflif. 
Dat.  25  April. 

Clauf.  Anno  4 EJ.  II.  Numtro  22. 

Thomas  Ellis  de  Stanford  capt.  Sc  detent,  in  prifona  Regis  Lincolne 
pro  mortc  Michaelis  filii  Wiliielmi  de  Fodering,  unde  reflat,  eft  habet 
litcras  Regis  vie.  Lincolne  quod  ponatur  per  Bull’  ufque  ad  prim.  Aflif. 
Telte  Rege  apud  novam  Wcftmonalt.  8 die  Septembr. 

Sir  Edward  Coke  took  up  tht  Argument , as  to  tht  rational  part  of  the  Law, 
and  began  with  this  lnt’odu£iion  *. 

VOUR  Lordlhips  have  heard  feven  Afls  of  Parliament  in  point,  and 
* thirty-one  precedents  fummarily  colicfled,  and  with  great  under- 
ftanding  delivered;  which  I have  perufed,  and  underftand  them  all  tho- 
roughly, and  that  there  was  not  one  of  them  againrt  the  refolution  of  the 
Houfcof  Commons.  Twelve  of  the  precedents  arc  in  termais  terminanti- 
bus,  a whole  Jury  of  precedents,  and  all  in  point ; and  to  my  underftand- 
ing,  they  admit  of  no  anfwer  : but  1 am  perfuaded  in  my  confidence, 
that  a number  of  them  was  never  (hewed  at  the  King’s- Btucb,  bccaufe  I 
know  out  of  whofc  quiver  two  of  them  came,  and  that  they  were  not  known 
before.  I am  much  tranfported  with  joy,  becaufe  of  the  hopes  to  proceed 
with  good  fuccefs  in  this  weightv  bulinefs,  your  Lordlhips  being  fo  full 
of  Jufticc,  and  the  very  theme  and  fubjefl  doth  promife  fuccefs,  which  was, 
Corpus  am  ceeftt,  the  freedom  of  an  EngUJbman , not  to  be  imprifoned 
without  caufe  (hewn  ; which  is  my  part  to  (hew,  and  the  reafon  and  the 
caufc  why  it  fliould  be  fo.  And  I doubt  not  but  we  (hall  go  on  hap- 
pily ; and,  my  Lords,  it  would  be  unfeafonabte  to  be  prolix  and  copi- 


f 170) 

ouS;  becaufe,  quod  inttmptflum  mjtumdum.  1 would  fpeak  here  a little  to 
fonie  points  which  arc  not  fo  clear  and  obvious,  for  otherwife perfpicuavtra 
non  funt  probanda , and  to  gild  gold  were  idle  and  fuperfluous ; therefore 
(hall  briefly  clear  to  your  Lordihips  fomc  doubts  made  of  the  Statute  of 
IVtJlminjltr,  which  lays.  Sheriffs  and  others  may  not  replevy  men  in  pri- 
fon  for  four  caufes ; 

I*  For  Death  of  a Man. 

2.  Commandment  of  the  King. 

3.  Abfolutc  Command  from  the  Juftices. 

4.  For  Matters  of  the  Forcft. 

1 was  once  a Judge  of  the  King’s- Bench,  and  did  wonder  how  the 
Judges  of  thelc  times  thus  interpret  the  Statute.  The  Statute  only 
(hews  what  Sheriffs  can  only  do,  by  way  of  replevin  ; the  Sheriffs  Court 
is  a petty  and  bate  Court,  and  not  of  Record,  where  the  Sheriff  is  not  the 
Judge,  but  the  Jurors, that \s,'Jcbn  a Note,  and  John  a Stilts , William  Ret, 
and  John  Dot,  and  fuch  worthies  as  thefe.  Again,  the  Statute  faith  there, 
he  cannot  be  replevied  if  he  lie  taken  for  the  death  of  a man ; and  no 
marvel,  whoever  thought  it ; for  the  Scripture  faith.  Sanguis  nulls  modo  tx- 
piaripottfi  nift  Sanguine.  But  if  he  cannot  be  there  replevied,  at  the  King’s- 
Bencb  he  may,  it  is  there  done  every  day.  Mr.  Sheriff,  you  fliould  re- 
plevy a man  in  fuch  a cafe.  Ergo,  not  bail  him,  my  Lords  the  Judges, 
(non  ftquitur) : What  not  Judge*  bail  ? What  .not  the  King’s-Btnch,  the 
higheft  Court  of  Record  of  ordinary  jurifdiflion  ? for  the  King's-Btncb  is 
higher  than  the  Chancery.  And  this  he  prov’d  by  Heraldry,  A Jail  is  probat 
mmoritatun,  that  addition  proves  the  younger  Brother.  Now  the  Ttjie 
of  the  King’s-Btiuh  is  ccra/n  Dom.  Rege , without  any  addition,  but  that 
of  the  Chancery,  coram  Dom.  Rege  in  Canullaria,  with  that  addition  of  a 
Cadet,  a younger  Brother.  1 am  very  ferry  1 am  fo  much  lhaitncd  for 
want  of  time,  for  I am  much  delighted  with  thefe  things.  What,  may 
not  the  Judges  meddle  with  any  thing  in  the  Fereft  ? If  that  were  fo,  I 
would  never  dwell  in  a Fort  ft,  to  be  wholly  under  the  jurifdiflion  of  the 
Wardens  and  Regarders.  Thefe  gloffcs  and  interpretations  are  vciy 
ftrange  to  me,  and  others  who  have  been  Judges.  My  Lords,  all  thole 
arguments  offered  unto  your  Lordlhips  in  this  laft  conference,  ate  of  a 
double  nature.  1.  Acts  of  Parliament.  2.  Judicial  Precedents.  For 
the  firft,  I hold  it  a proper  argument  for  your  Lordlhips,  becaufe  you, 
my  Lords  Temporal,  and  you,  my  Lords  Spiritual,  gave  your  alien  t unto 
thofe  Afls  of  Parliament;  and  therefore  if  thefe  cannot  per. fuade  you, 
nothing  can.  For  the  fecund,  which  arc  judicial  precedents,  it  is  Argu- 
mentum  ab  authoritatc,  and  Argumcntum  ah  author  it.  ite  valet  affirmative  : that  is, 

1 conceive,  tho’  it  be  no  good  argument  to  fay  negatively,  the  Judges  have 
given  no  opinion  ih  the  point.  Ergo,  that  is  not  law;  yet  affirmatively  it 
concludes  well:  the  Judges  have  clearly  delivered  their  opinions  in  "the 
point.  Ergo,  it  is  good  law  ; which  1 fortify  with  a ftrong  axiom,  Ntmi- 
nsm  oportit  fipicr.ticrem  ejfe  Itgibus,  as  long  as  thefe  laws  (land  unrepealed. 
Now,  thefe  two  arguments  being  (o  well  prefled  to  your  Lordlhips  by  my 
Colleagues,  I think  your  Lordlhips  may  wonder  what  my  part  may  be ; 
it  is  Ihort,  but  fweet  : it  is  the  reafon  of  all  thofe  laws  and  precedents, 
and  reafon  mull  needs  he  welcome  to  all  men  9 for  all  men  are  not  capa- 
ble of  the  iindcrftanding  of  the  law,  but  every  man  is  capable  of  re-fon. 
And  thofe  rcafons  I offer  to  your  Lordlhips,  in  affirmance  of  the  ancient 
laws  and  precedents  made  for  the  liberty  of  the  fubjefl,  againft  imprifon- 
ment  without  caufc  expreffed,  and  (hall  drew  than  in  order  and  method, 
to  confirm  the  lame. 

'•  . . 

2.  A minor i ad  may  us. 

3.  From  the  remedies  provided. 

4.  From  the  extent  and  univcrfality  of  the  fame. 

5.  From  the  infinitenefs  of  the  time. 

b.  A fine. 

The  firft  general  reafon  is,  a re  ipfet , even  from  the  nature  of  impri- 
(onment,  tx  tifeeribns  caufe ; for  1 will  fpeak  nothing  but  ad  idem,  be  it 
dofc  or  other  unprifomnent  : and  this  argument  is  threefold,  bccaufe  an 
imprifoned  man  upon  will  and  pleal'ure  is, 

1 . A Bondman. 

2.  Worfe  than  a Bondman. 

3.  Not  fo  much  as  a man  ; for  mortutis  homo  non  ejl  homo , a prifoner  is 
a dead  man. 

1.  No  man  can  be  imprifoned  upon  will  and  pleafurc  of  any,  but  he 
that  is  a Bondman  and  Villein,  for  that  imprifonment  and  bondage  arc 
propria  quarto  mdo  to  Villeins  f-  Now  propria  quarto  modo,  and  the Jpccici , 
are  convertible ; whofoever  is  a Bondman,  may  be  imprifoned  upon  will 
and  pleafurc,  and  whofoever  may  be  imprifoned  upon  will  and  pleal'ure, 
is  a Bondman. 

2.  If  a Freeman  of  England  might  be  imprifoned  at  the  will  and  plea- 
fure  of  the  King  or  his  commandment,  then  were  they  in  worfe  cafe  than 
Bondmen  or  Villeins;  for  the  Lord  of  a Villein  cannot  command  another 
to  imprifon  his  Villein  without  caufe,  as  of  difobediemc,  or  refilling  to 
ferve,  as  it  is  agreed  in  the  Year-books.  And  here  be  faid,  that  no  man 
Ihould  reprehend  any  thing  that  he  faid  out  of  the  Books  or  Records  : he 
faid  §,  he  would  prove  a Freeman  imprifonable  upon  command  or  plca- 
fure,  without  caufc  expreffed,  to  be  abfolutcly  in  worfe  calc  than  a Vil- 
lein; and  if  he  did  not  make  this  plain,  he  defired  their  Lordlhips  not  to 
believe  him  in  any  thing  elfe;  and  then  produced  two  Book-cafes, 
7 E.  111.  fol.  50.  in  the  new  print,  348  old  print.  “ A Prior  had  com- 
“ manded  one  to  imprifon  his  Villein,  the  Judges  were  ready  to  bail  him, 
“ till  the  Prior  gave  his  reafon,  that  lie  refuted  to  be  Bailiff  of  his  Ma- 
“ nor;  and  that  fatisfied  the  Judges.  2 d Cafe,  33  Ed.  III.  title  Trefp. 
“ 253-  in  Faux  imprtfonmmt,  it  was  of  an  Abbot,  who  commanded  one 
“ to  take  and  detain  his  Villein,  but  demanded  his  caufe;  he  gives  it, 
“ bccaufe  he  refufed,  being  thereunto  required,  to  drive  his  Cattle. 

“ Ergo,  Freemen  imprifoned,  without  caufe  Ihewn,  are  in  worfe  cafe  than 
**  Villeins,  that  mud  havcacaufc  (hewn  them  why  they  are  imprifoned. 


relating  to  the  Liberty  of  the  Subject. 


* The  I-oui-Pretidcnt,  who  reported  the  Conference  to  the  Houfe,  begun  thus : The  Conference  upon  Monday  laB  with  the  tower  Home,  was  about  the  Liberty  of  the 
SubjcA ; tn  fet  this  forth,  they  employed  four  Speakers:  the  firft  wai  Sir  Dudley  Diggj,  a Man  of  a voluble  and  eloquent  Speech,  hia  part  was  the  Introduction  : the  fecond 
was  Mr.  /.  i:t  Irion,  a prave  and  learned  Lawyer  ; whole  part  was  U>  rcprefcnt  the  reiolulton  of  the  Houfe,  and  their  Grounds  whereupon  they  went ; the  third  was  Mr.  Selden, 
a greiyt  Antiquary  and  a pregnant  Man,  hripart  was  to  llicw  the  Law,  and  the  precedents  in  point  ; the  fourth  was  the  Lord  Coke,  that  famous  reporter  of  the  Law,  whole 
Pjrt  was  to  mew  the  reafon  of  all  that  the  others  hail  laid,  and  all  that  which  was  laid  wai  but  an  aJEnnsucc  of  the  Common-Law.  iron  a US.  belonging  to  sit  late  Peter  le 
«*vr,  lifqi  and  wrote  at  lint  time,  wherein  tit  Conference  it  related. 

J Fide  the  Writ  de  Hative  habendo.  § Fine- Herbert  fail  ut  non  de  tto. 
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*«  3.  A Fiecman  imprifohed  without  Caufe,  is  fo  far  from  being  a 
« Bondman,  that  he  is  not  lb  much  as  a Man,  but  is  indeed  a dead  Man, 
« and  fo  no  Man  : Imprifonment  is  accounted  in  Law  a civil  Death,  p#r- 
“ dit  dorrwm,  /ami Ham,  vicinos , patriam,  and  is  to  live  amongft  wretched 
“ and  wicked  Men,  Malefa&ois,  and  the  like.1’  And  that  Death  and 
Imprifonment  was  the  fame,  he  proved  by  an  Argument  nb  effieflii,  bccaufe 
they  both  ptoduce  the  like  immediate  Effects ; he  quoted  a Book  for  this: 
If  a Man  be  threatened  to  be  killed,  he  mav  avoid  a Feoffment  of  Lands, 
Gifts  ol  Good-,  tdc.  39  H.  I.  65,  is'e.  lo  ir  is  if  he  be  threatened  to  be 
imprifoned  ; the  one  is  an  aclual,  the  other  is  a civil  Death.  And  this  is 
the  hrft  general  Argument,  drawn  a re  ip/a,  from  the  Nature  of  impri- 
fonment,  to  which  res  ip/a  conj'slium  didst. 

The  fecond  general  Reafon  he  took  alfo  from  bis  Books ; for  he  faid 
he  had  no  Law,  but  what  by  great  Pains  and  Induftry  he  learnt  at  his 
Book  ; for  at  ten  Years  of  Age,  he  had  no  more  Law  than  other  Men  of 
like  Age  : And  this  fecond  Reafon  is,  «j  miner i ad  majus ; he  takes  it  from 
B'tiBon,  /el-  105,  minima  porno  c orperalis , ejl  major  qualibet  ptamiaria. 

But  the  King  himfclf  cannot  impofcaFine  upon  any  Man,  but  it  mult 
be  done  judicially  by  his  Judges,  per  Judiciaries  in  Curia,  rum  per  Regem 
in  Camera-,  and  fo  it  hath  been  rcfolved  by  all  the  Judges  of  England:  He 
quoted  f R.  II. /el-  SC  , , 

The  third  general  Reafon  is  taken  from  the  Number  and  Diveruiy  or 
Remedies,  which  the  Laws  give  againft  Imprifonment,  viz. 

Breve  ie  homint  refjegiando. 

De  edit  id  alia. 

De  Habeas  Carpus. 

An  Appeal  of  Imprifonment. 

Breve  de  manuenptione.  . 

Two  of  thefe  are  antiquated,  but  the  Writ  de  edio  id  aha  is  revived, 
for  that  was  given  hy  the  Statute  of  Magna  Cberrta,  ebap.  *6.  and  therefore 
though  it  were  repealed  by  the  Statute  of  28  E.  III.  cap.  9.  yet  it  is  re- 
vivedVain  by  the  Statute  42  E.  III.  cap.  ».  by  which  it  is  provided,  that 
all  Statutes  made  againft  Magna  Charta  are  void.  Now  the  Law  would 
never  have  given  1b  many  Remedies,  if  the  Freemen  of  England  might 
have  been  imprifoned  at  free  Will  and  Plcafure. 

The  fourth  general  Reafon  is  from  the  Extent  and  Univerfality  of  the 
pretended  Power  to  imprifon  : For  it  fhould  extend  not  only  to  the  Com- 
mons of  this  Realm,  and  their  Poftcritics,  but  to  the  Nobles  of  the  Land, 
and  their  Progenies,  to  the  Bifhops  and  Clergy  of  the  Realm,  and  their 
Succcfibrs.  And  he  gave  a Caule  why  theCorr.mons  came  to  their  Lord- 
lhips,  Commune  periculum  commune  requirit  auxilium.  Nay,  it  reachcth 
to  all  Pcrfons,  of  what  Condition,  or  Sex,  or  Age  foever ; to  all  Judges 
and  Cfficcrs,  whofe  Attendance  is  ncccflary,  idc.  without  Exception  ; 
and  therefore  an  Imprifonment  of  fuch  an  Extent,  without  Reafon,  is 

a°Thc  fifth  general  Reafon  is  drawn  from  the  Indefinitcnefs  ot'Time ; the 
pretended  Power  being  limited  to  no  Time,  it  may  be  perpetual  during 
Life;  and  this  is  very  hard : Tocaft  an  old  Man  into  Prifon,  nay,  to 
clofc'pfifon,  and  no  Time  allotted  for  his  coming  forth,  is  a hard  Calc, 
as  any  Man  would  think  that  had  been  fo  ufed.  And  here  he  held  it  an 
unrcafonatJle  Thing,  that  a Man  had  a Remedy  for  his  Horfc  or  Cattle, 
if  detained,  and  none  for  his  Body  thus  indefinitely  imprifoned;  fora 
Prifon  Without  a prefixed  time,  is  a Kind  of  Hell. 

The  fixth  and  laft  Argument  is  d Fine ; and fapitnt  inctpit  a Fine,  and 
he  wilbcd  he  had  begun  there  alfo;  and  this  Argument  he  made  threefold. 

Ab  benefit.  This  being  lefs  honourable. 

Abutiii.  This  being  lei's  profitable. 

A fate.  This  Imprifonment  by  Will  and  Plcafure,  bring 
very  dangerous  for  the  King  and  Kingdom. 

l.  Ab  htnefle.  It  would  be  no  Honour  to  a King  or  Kingdom,  to  be  a 
King  of  Bondmen  or  Slaves  ; the  End  of  this  would  be  both  dcdecus  id 
damnum,  both  to  King  and  Kingdom,  that  in  former  Times  hath  been 

2^'  Ab  utils.  It  would  be  againft  the  Profit  of  the  King  and  Kingdom, 
for  the  Execution  of  thol'c  Laws  before  remembered,  Magna  Chart  a, 
c Edw.  111.  25  E<hv.  III.  28  Edw.  III.  whereby  the  Kmc  was  inhibited 
to  imprifim  upon  Plcafure : You  fee  (queth  he)  that  this  was  veins  querela. 


Roll)  this  pretended  Power  being  againft  the  Profit  of  the  King,  can  be 
no  Part  of  his  Prerogative.  „ , , , , - 

He  was  pleafed  to  call  this  a binding  Reafon,  and  to  fay,  that  the  Wit 
of  Man  could  not  anfwer  it;  indeed  the  great  Men  kept  this  Roll  from 
being  printed,  but  that  it  was  equivalent  in  Force  to  the  printed  Rolls. 

3.  A Reafon  a tuto.  It  is  dangerous  to  the  King  for  two  Rcfpe£ts  ; full, 
of  Lofs ; fccondly,  of  deftroying  the  Endeavours  of  Men.  Firft,  If  he 
be  committed  without  the  Exprcflion  of  theCaufe,  though  he  efcape,  al- 
beit in  Truth  it  were  for  Treafon  or  Felony,  yet  this  El'capc  is  neither 
Felony  nor  Treafon  ; but  if  the  Caufe  be  expreffed  for  Sufpicion  of  Trea- 
fon or  Felony,  then  the  Efcape,  though  it  be  innocent,  is  Treafon  or 
Felony.  [The  A6t,  which  is  in  Latin,  is,  nifi  cauj'a  pro  qua  captus , id  im- 
prifinat.  fail  tale  judicium  requirat , fi  de  ilia  pro  legem  id  cm/uetudinem  terra 
fuiffet  ceirviBus.]  He  quoted  a Caufe  in  Print  like  a Reafon  of  the  Law, 
not  like  remittitur  at  the  riling  of  the  Court ; for  there  the  Prifoner  traditur 
in  Ballium  auod  breve  Regis  non fust  fujficient  caa/a : The  King’s  Command. 
He  quoted  another  famous  Caule;  tnc  Commons  in  Parliament,  incenfed 
againft  the  Duke  of  Suffolk,  defirc  he  fhould  be  committed : The  Lords 
and  all  the  Judges,  whereof  thofe  great  Worthies,  Prefect  and  Forte/cue, 
were  two,  delivered  a fiat  Opinion,  that  he  ought  not  to  be  committed 
without  an  efpecial  Caufe.  He  queftfened  alfo  the  Name  and  Etymology 
of  the  Writ  in  queftion,  Corpus  cum  cau/a-.  Ergo,  the  Caufe  muft  be 
brought  before  the  Judge,  elfe  how  can  he  take  Notice  hereof  ? 

Laftlv,  He  prefled  a Place  in  the  Gofpel,  Ails  25.  laftVerfe,  where 
Felltu  conceives  it  an  abfurd  and  unreafonable  Thing,  to  fend  a Prifoner 
to  a Roman  Emperor,  and  not  to  write  along  with  him  the  Caufe  alledged 
seainft  him : Send  therefore  no  Man  a Prifoner  without  his  Caufes  along 
with  him,  hoc  fac  id  vives.  And  that  was  the  firft  Reafon,  a tuto,  that  it  was 
not  fife  for  the  King,  in  regard  of  Lofs,  to  commit  Men  without  a Caufe. 

The  fecond  Reafon  is,  that  fuch  Commitments  will  dcilroy  the  En- 


deavours of  all  Men.  Who  will  endeavour  to  employ  himfclf  in  any  Pro- 
feffion,  either  of  War,  Merchandize,  or  of  any  liberal  Knowledge,  if  he 
be  but  a Tenant  at  Will  of  his  Liberty  l Fur  no  T enant  at  Will  will  fup- 
port  or  improve  any  Thing,  becatife  he  hath  no  certain  Eftate ; Ergo,  to 
make  Men  Tenants  at  Will  of  their  Liberties  deftroys  all  Induftry  anJ 
Endeavours  whatfoever.  And  fo  much  for  thefe  fix  principal  Reafon: : 
Taken, 

r.  A re  ip/a. 

2.  A minori  ad  majur. 

3.  A remediii. 

4.  From  the  Extent  and  Univerfality. 

5.  From  the  Infmitencfs  of  the  Time. 

6.  A fine. 

(Honour. 

Induftry. 

Thefe  were  his  Reafons. 

Here  he  made  another  Proteftation,  That  if  a Remedy  had  been  given 
in  this  Cafe,  they  would  not  have  meddled  therewith  by  no  Means  ; but 
now  that  remedy  being  not  obtained  in  the  King's- Bench,  without  looking 
back  upon  any  thing  that  hath  been  done  or  omitted,  they  defire  fome  Pro- 
vifton  for  the ‘future  only.  And  here  he  took  Occafion  to  add  four  Book- 
cafes  and  Authorities,  all  in  the  Point;  faying,  that  if  the  learned  Coun- 
fcl  on  the  other  Side  could  produce  but  one  againft  the  L 'berries,  fo  pat 
and  pertinent,  oh  ! how  they  could  hug  and  cull  it ! 16  H.  VI.  tit.  Mon- 
fir once  de  fait  82.  by  the  whole  Court,  the  King  in  his  Prefence  cannot 
command  a Man  to  be  arrefled,  but  an  Action  of  falfe  Imprifonment  lieth 
againft  him  that  arrefteth  : If  not  the  King  in  his  Royal  Prefence,  then 
none  others  can  do  it.  Non  fic  star  ad  ajlra.  1 Hen.  VII.  4.  Htijfiy  re- 
ports the  Opinion  of  Markham,  Chief-Jufticc  to  Edw.  IV.  that  he  could 
not  imprifon  by  Word  of  Mouth ; and  the  Reafon,  becaufc  the  Patty 
hath  no  Remedy;  for  the  Law  leaves  every  Man  a Remedy  of  caufelcft 
Imprifonment.  He  added,  that  Mar  Brans  was  a worthy  Judge,  though  lie 
foil  into  Adverfities  at  foil  by  the  Lord  Rivers’s  Means.  Forte/cue,  chap.  8. 
Proprio  ore  nullus  Regum  u/us  ejl,  to  imprifon  any  Man,  idc.  4 Elisu 
Times  blcffed  and  renowned  for  Juftice  and  Religion,  in  PJnvden,  235. 
the  Common  Law  hath  fo  admenfured  the  King’s  Prerogative,  as  he  can- 
not prejudice  any  Man  in  his  Inheritance ; ami  the  gteateft  Inheritance  a 
Man  hath,  is  the  Liberty  of  his  Perlon,  lor  nil  others  arc  acceffary  to  it : 
For  thus  he  quoted  the  Orator  Cicero,  Major  bjeredita:  Vtnit  nnicUifMc  nt- 
Jlrum  a Jure  legibus  quam  d parent i bus. 

And  thefe  are  the  Authorities  he  cited  in  this  Point. 

Now  he  propounded  and  anfwcrcd  two  Objections  : Firft,  in  Point  of 
State ; Secondly,  in  the  Courfc  held  by  the  Houfeof  Commons. 

May  not  the  Privy  Council  commit,  without  Caufe  fhewed,  in  no  Mat- 
ter of  State  where  Secrecy  is  required  ? Would  not  this  be  an  Hindrance 
to  his  Majefly’s  Service  ? 

It  can  lie  no  Prejudice  to  the  King  by  reafon  of  Matter  of  State,  for  the 
Caule  muft  be  of  higher  or  lower  Nature.  If  it  be  for  Sufpicion  of  Trea- 
fon, Mifprifion  of  Treafon,  or  Felony,  it  may  be  by  general  Words 
couched  ; if  it  be  for  any  other  thing  of  fmaller  Nature,  as  Contempt, 
and  the  like,  the  particular  Caufe  muft  be  fhewed,  and  no  individuum 
vagum,  or  uncertain  Caufe  to  be  admitted. 

Again,  if  the  Law  be  10  clear  as  you  make  it,  why  needs  the  Declara- 
tion and  Remonftrance  in  Parliament  ? 

The  Subject  hath  in  this  Cafe  food  for  Remedy  in  King’s-Beucb  by  Ha- 
beas Corpus,  and  found  none ; therefore  it  is  ncccffary  to  be  cleared  in  Par- 
liament. And  here  ended  his  Difcourfe.  And  then  he  made  a Recapi- 
tulation of  all  that  had  been  oft'eted  unto  their  Lordfhips,  that  generally 
their  Lordfhips  had  been  advifed  by  the  rnoft  faithful  Counfellors  that  can 
be ; dead  Men,  thefe  can’t  be  daunted  by  Fear,  nor  milled  by  Affcilion, 
Reward,  or  Hope  of  Preferment,  and  therefore  your  Lordfhips  mighr  fafe- 
ly  believe  them  : Particularly  their  Lordfhips  had  three  leveral  Kinds  of 
Proofs. 

1.  Aifts  of  Parliament,  judicial  Precedents,  good  Reafons.  Firft,  You 
have  had  many  ancient  Acts  of  Parliament  in  the  Point,  btfides  Magna 
Charta  ; that  is,  feven  Acts  of  Parliament,  which  indeed  are  thirty-foven, 
Magna  Charta  being  confirmed  thirty  times,  for  fo  often  have  the  Kings 
of  England  given  their  Royal  Affent  thereto. 

2.  Judicial  Precedents  of  grave  and  reverend  Judges,  in  terminis  Jermi- 
nantibus,  that  long  fince  departed  the  World,  and  they  were  many  in  Num- 
ber. Precedents  being  twelve,  and  the  Judges  four  of  a Bench,  made 
four  times  twelve,  and  that  is  forty-eight  J udges. 

3.  You  have,  as  he  termed  them,  vividas  ration ts,  manifeft  and  ap- 
parent Reafons  : towaids  the  Conclulson  he  declareth  to  their  Lordlhips, 
that  they  of  the  Houle  of  Commons  have,  upon  great  Study  and  fcrious 
Confutation,  made  a great  Manifcflation  un-mimoufly.  Null 1 contradi- 
cente,  concerning  this  great  Liberty  of  the  Subject,  and  have  vindicated 
and  recovered  the  Body  of  this  fundamental  Liberty,  both  of  thrir  Lord- 
fhips and  themfolves,  from  Shadows,  which  fame  times  of  the  Day  are 
long,  fome  times  fhort,  and  fome  times  long  again;  and  therefore  wc 
mult  not  be  guided  by  Shadows:  And  (bey  have  tranfmttted  to  their 
Lordfhips,  not  capita  rerum.  Heads  or  Briefs,  for  thefe  a.  my,  r da  are  dij- 
pendia  ; but  the  Records  at  large,  fit  terminis  trrmir.antibus , Aud  fo  he  con- 
cluded, that  their  Lordfhips  arc  involved  in  the  fame  Danger,  and  there- 
fore ex  congruo  Id  condigno,  they  defired  a Conference,  to  the  End  ilu  ir 
Lordfhips  might  make  the  like  Declaration  as  they  had  done  ; Ccmmune. 
periculum  reqairit  commune  auxilium-,  and  thereupon  take  fuch  further 
Courfc  as  tnay  fccure  their  Lordlhips  and  them,  and  all  their  Pofterity* 
in  enjoying  of  their  ancient,  undoubted,  and  fundamental  Libcities. 

The  Subjlarsce  of  the  ObjeBians  made  by  Mr.  Autmtj-  Genera  I ( Sir  Robert 
Heath ) before  a Committee  of  both  Hsufes,  to  the  Argument  that  Was  made 
by  the  Hou/e  of  Commons,  at  the  firjl  Conference  with  the  Lor  els. 

AFTER  the  firft  Conference,  which  was  defired  by  the  Lords,  and  had 
by  a Committee  of  both  Houles  in  the  Painted  Chamber,  touching 
tnc  Rcalbns,  Laws,  A&s  of  Parliament,  and  Precedents  concerning  the 
Liberty  of  the  Perkin  of  every  Freeman Mr.  Attorney-General  being 
heard  before  the  Committee  of  both  Houfcs,  as  it  was  ali'ented  to  by 
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the  Houle  of  Commons,  that  he  might  he,  before  they  went  up  to  the  con- 
ference j after  fome  preamble  made,  wherein  he  declined  the  anfwcring  all 
Reafons  of  Law,  and  Acts  of  Parliament,  came  only  to  the  precedents  u fed 
in  the  argument  before  delivered ; and  fo  endeavoured  to  weaken  the 
ftrength  of  them,  that  had  been  brought  in  behalf  of  the  fubjccts,  and  to 
{hew  that  fome  other  were  diredly  contrary  to  the  Law,  comprehended  in 
the  refoiutions  of  the  Houfe  of  Commons,  touching  the  bailing  of  prifon- 
ers,  returned  upon  the  Writ  of  Habeas  Corpus  to  be  committed  by  tnefpc- 
cial  command  of  the  King,  or  the  Council,  without  any  caufe  {hewed, 
for  which  by  Law  they  ought  to  be  committed.  And  the  courfe  which 
was  taken  (it  plcafcd  thcCommittec  of  both  Houfcs  to  allow  of)  was,  that 
Mr.  Attorney  ihould  make  his  objections  to  every  particular  precedent, 
anJ  chat  the  Gentlemen  appointed,  and  trufted  herein  by  the  Houfe  of 
Commons,  by  fevcral  replies  Ihould  farisfy  the  Lords  touching  the  objec- 
tions made  by  him,  againft,  or  upon  every  particular,  as  the  order  of  the 
precedents  Ihould  lead  them.  He  began  with  the  firlt  twelve  precedents 
that  were  ufed  by  the  Houfe  of  Commons  at  the  conference  deftred  by 
them,  to  prove  that  prifoners  returned  to  Hand  fo  committed,  were  deli- 
vered upon  bail  by  the  Court  of  King’s-Bench. 

The  firft  was  that  of  Rtldtjlon  s calc, in  the  18  Edw.  III.  Rat.  33. 

To  this  he  objected  ; firft,  that  in  the  return  of  him  into  the  Court,  it 
did  not  appear,  that  this  Bitdcf.en  was  committed  by  the  King’s  command  ; 
and  fecondly,  that  in  the  Record  it  did  appear  alfo  that  he  had  been  com- 
mitted for  fufpicion  of  counterfeiting  the  great  Seal,  and  fo  by  conference 
was  bailable  by  th;  Law,  in  regard  there  appeared  a caufe  why  he  was 
committed  : in  which  cafe  it  was  granted  by  him  (as  indeed  it  was  plain 
and  agreed  of  all  hands)  that  the  prifoncr  is  bailable,  though  committed  by 
command  of  the  King.  And  he  faid  that  this  pan  of  the  Record,  by 
which  it  appeared  he  had  been  committed  for  fufpicion  of  Trcafon,  was 
not  obferved  to  the  Lords  in  the  Argument  before  ufed  ; and  he  fbewed  al- 
fo to  the  Lords,  that  there  were  three  fcveral  kinds  of  Records,  by  which 
the  full  truth  of  everyaward,  or  bailing  upon  an  Habeas  Carpus  is  known. 
Firft,  the  Remembrance- Roll,  wherein  the  award  is  given  ; fecondly,  the 
File  of  the  Writ  and  the  Return;  and  thirdly,  tire  Scruet-Roll  or  Scruet 
finium,  wherein  the  bail  is  entered,  and  that  only  the  Remembrance-Roll 
of  this  cafe  was  to  be  found  : and  that  if  the  other  two  of  it  were  extant, 
he  doubted  not  but  that  it  would  appear  alfo,  that  upon  the  return  itfelf 
the  caufe  of  the  commitment  had  been  exprefied.  And  fo  he  concluded, 
that  this  proved  not  for  the  Rcfolution  of  the  Houle  of  Commons,  touch- 
ing the  matter  of  bail,  where  a prifoncr  was  committed  by  the  King’s 
fpecial  command  without  caufe  (hewed. 

To  thefe  objeftions  the  reply  was,  Firft,  that  it  was  plain  that  RiUeJhr. 
was  committed  by  the  King's  exprefs  command.  For  fo  the  very  words 
of  the  Writ  are  to  the  Con  liable  of  the  Tower,  quod  asm  t/ncri  H cijledin 
facias , lie.  than  which  nothing  can  more  fully  exprefs  a commitment  by  I 
the  King’s  command.  Secondly,  however  it  be  trur,  that  in  the  latter  1 
part  of  the  Record  it  doth  appear,  that  Bildejlon  had  been  committed  for 
fufpicion  of  Trcafon,  yet  if  the  times  of  the  proceeding,  exprefied  in  the 
Record,  were  oblerved,  it  would  be  plain  that  the  objection  was  of  no 
force  ; for  this  one  ground,  both  in  this  cafe  and  in  all  the  reft,  is  infal- 
lible, and  never  to  be  doubted  of  in  the  Law,  That  Juftices  of  every  Court 
adjudge  of  the  force  and  ftrength  of  a returnout  of  the  body  of  itfelf  only, 
and  as  therein  it  appears.  Now  in  Eajler  Term  in  the  t8  Edward  III.  he 
was  returned  and  brought  before  them,  as  committed  only  by  the  Writ ; 
wherein  no  caufe  is  exprefied,  and  the  Lieutenant  and  the  Conftable  of  the 
Tower,  that  brought  him  into  the  Court,  fays,  that  he  had  no  other 
Warrant  to  detain  him  nils  breve  predict  am,  wherein  there  was  no  mention 
of  any  caufe  ; and  the  Court  thereupon  adjudged, that  hr  eve  prediction,  or 
that  fpecial  command,  was  not  fufficicnt  caufe  to  detain  him  in  prifon,  and 
thereupon  he  is  by  judgment  of  the  Court  in  EaJUr  Term  let  to  Main- 
prife.  But  that  part  of  the  Record  wherein  ic  appears,  that  he  had  indeed 
been  committed  for  fufpicion  of  Treafon,  is  of  Trinity  Term  following, 
when  the  King,  after  the  lettine  of  him  to  Mainprife,  fent  to  the  Judges 
that  they  fhould  difeharge  his  Mainprife,  becaufe  no  man  profccuted  him. 
And  at  that  time  it  appears  (but  not  before)  that  he  hud  been  in  for  fuf- 
picion of  Trcafon  ; to  that  he  was  returned  to  Hand  committed  by  the 
King’s  fpecial  command  only,  without  caufe  fhewed,  in  Eafter  Term,  and 
then  by  judgment  of  the  Court  let  to  Mainprife,  (which  to  this  purpofe 
is  but  the  fame  with  bail,  though  otherwife  it  differ).  And  in  the  Term 
following  upon  another  occafton  the  Court  knew,  that  he  had  been  com- 
mitted for  fufpicion  of  Treafon,  which  has  no  relation  at  all  to  the  letting 
of  him  to  Mainprife,  nor  to  the  judgment  of  the  Court  then  given  ; when 
they  did  not,  nor  could  polfibly  know  any  caufe  for  which  the  King  had 
committed  him.  And  it  was  faid,  in  behalf  of  the  Houfe  of  Commons, 
that  they  had  not  indeed  in  their  Argument  exprcfsly  ufed  this  latter  part 
of  the  Record  of  Bitde/lon’s  cafe,  becaufc  it  being  only  of  Trinity  Term 
following,  could  not  concern  the  Reafon  of  an  award  given  by  the  Court 
in  Eajier  Term  next  before ; yet  notwithftanding  that  they  had  moft  faith- 
fully, at  the  time  of  their  argument,  delivered  in  to  the  Lords,  as  indeed 
they  had,  a perfect  copy  at  large  of  the  whole  Record  of  this  cafe  ; as  they 
had  done  alfo  of  all  other  precedents  whatfoever  cited  by  them  ; infomuch 
is  in  truth  there  was  not  one  precedent  of  Record  on  either  fide,  the  copy 
whereof  they  had  not  delivered  in  likcwifc,  nor  did  Mr.  Attorney  men- 
tion any  one  befides  thofe  that  were  fo  delivered  in  by  them.  AnJ  as 
touching  thofe  three  kinds  of  Records,  the  Remembrance-Roll,  the  Re- 
turn and  File  of  the  Writ,  and  Seruetsj  it  was  anfwered  by  the  Gentle- 
men employed  by  the  Houfe  of  Commons,  that  it  was  true,  that  the  Scru- 
*t  and  the  Return  of  this  cafe  of  Bildcjlcn  was  not  to  be  found  ; but  that 
«id  not  lcffcn the  weight  of  the  precedent,  bcCaufc  always  in  the  award  or 
judgment  drawn  up  in  the  Remembrance-Roll,  the  caufe  (whatfoever  it 
bc)  when  anv  is  fhewed,  upon  the  Return  is  always  exprefied,  as  it  ap- 
l^ars  clearly  t>y  the  conftant entries  of  the  King’s-Bench.  Court.  So  that 
h any  caufe  had  appeared  unto  the  Court,  it  muft  have  appeared  plainly 
'n  that  pan  of  the  Roll  which  belongs  to  Eafler-Tcxm,  wherein  the 
judgment  was  given  : but  the  return  of  the  commitment  by  the  King's 
^nmand  without  caufe  (hewed,  and  the  judgment  of  the  Court,  that  ore 
pttfoncr  was  to  be  let  to  mainprife,  appears  therein  only.  And  fo,  not- 
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withflandingany  objection  made  by  Mr.  Attorney,  the  caufe  was  main- 
tained to  be  a clear  proof,  among  many  others,  touching  that  rcfolution  of 
the  Houfe  of  Commons. 

To  the  focond  of  thefe  twelve,  which  is  Parin' s cafe,  in  the  22  TJ. 
VIII.  Rat.  3 7.  his  objeflions  were  two firft,  that  it  is  true,  that  he  was 
returned  to  be  committed  per  mandsturr.  Domini  Regis  j but  it  appeared  that 
this  command  was  certified  to  the  Slierifls  of  London  by  one  Robert  Pe:k 
gentleman;  and  that  in  regard  that  the  command  came  no  otherwife,  the' 
retarn  was  held  infufficienc,  and  that  therefore  he  was  bailed.  Secondly, 
that  it  appears  alfo  in  the  Record,  that  he  was  committed  pra  fufpicione  fe- 
lon:* ac  per  mandatum  Domini  Regis:  fo  that  in  regard  that  the  exprefuon 
of  the  caufe  of  his  commitment,  fufpicion  of  felony,  precedes  the  com- 
mand of  the  King,  therefore  it  muft  be  intended  that  the  Court  took  the 
caufe  why  the  King  committed  him  to  be  of  lefs  moment  than  felony,  and 
therefore  bailed  him.  For  he  objected,  that  even  the  Houfe  of  Commons 
themfelves,  in  fome  arguments  ufed  by  them,  touching  the  interpretation 
of  the  Statute  of  TPifltninjl  r the  firft,  cap.  j 5.  about  this  point,  had  affirm- 
ed, that  in  enumeration  of  particulars,  thofe  of  greareft  nature  were  firft 
mentioned,  and  that  it  was  fuppofed,  that  fuch  as  followed  were  ufually 
of  lels  nature  or  moment. 

But  the  reply  was  to  the  firft  obic£lion,  that  the  addition  of  the  certify- 
ing of  the  King’s  command  by  Robert  Peek,  altered  not  the  cafe  : Firft, 
becaufe  the  Sheriffs  in  their  return  took  notice  of  the  command  as  what 
they  were  afliircd  of;  and  then  howfoever  it  came  to  them,  it  was  of equal 
force,  as  if  it  had  been  mentioned  without  reference  to  Peek.  Secondly, 
As  divers  Patents  pafs  the  great  Seal  by  Writ  of  Privy-Seal,  and  are  ftib- 
feribed  per  breve  de  private  Jigilh ; fo  divers  per  ipfum  Regent,  arc  fo  fub- 
feribed  j ar.d  oftentimes  in  tne  Roll  of  former  times,  to  The  words  per  ip- 
Jum  Regent,  are  added  nuncianu  A.  B.  So  that  the  King's  command  gene- 
rally, and  the  King's  command  related  or  certified  by  fuch  a man,  is  tu  this 
purpofe  of  like  nature.  Thirdly,  in  the  late  great  cafe  of  Habeas  Cor  pas, 
where  the  return  of  the  commitment  was  per  fpeeiale  man, latum  Domini  Re- 
gis mihi  fignifieatum  per  Dominos  de  private  Concilso ; the  Court  of  King’s- 
Bench  did  agree,  that  it  was  the  fame,  and  of  like  force  as  if  mihi  fignijsui- 
tum,  He.  had  not  followed,  and  that  thofe  words  were  void.  According 
whcrcunto,  here  alfo  per  mandaium  Dem.  Regis  nuneiatum  per  Robert  Peck, 
had  been  wholly  omitted  and  void  likcwifc.  And  in  truth  in  that  late 
cafe,  this  cafe  of  Purk,r  was  cited  both  at  the  Bar  and  Bench  : and  ac  the 
Bench  it  was  interpreted  by  the  Judges  no  otherwife,  than  if  it  had  been 
only  per  mandatum  Domini  Regis  in  place  of  it : but  the  objection  there  was 
made  of  another  kind,  as  was  delivered  in  the  firft  argument,  made  out  of 
precedents  in  behalf  of  the  Houfe  of  Commons.  Therefore  to  the  fccond 
objection,  touching  the  courfe  of  enumeration  of  the  caufes  in  the  return, 
it  was  faid,  that  howfoever  in  fome  Adis  of  Parliament,  and  elfevvhcrc  in 
the  folcmn  cxprelHons  ufed  in  the  Law,  things  of  greater  nature  preceded, 
and  the  lefs  follow  ; yet  in  this  cafe,  the  contrary  was  moft  plain,  fur  in 
the  return  it  appears,  that  there  were  three  caufes  for  detaining  the  pri- 
foners ; Surety  of  the  peace,  fufpicion  of  felony,  and  the  King’s  com- 
mand: and  Surety  of  the  peace  is  firft  mentioned,  which  is  plainly  lefs 
tlun  felony.  And  therefore  it  is  plain,  if  any  force  of  argument  be  taken 
from  this  enumeration,  that  the.contrary  to  that  which  Mr.  Attorney  in- 
ferred is  to  be  concluded  ; that  is,  that  as  felony  is  a greater  caufe  chan 
Surety  of  the  peace,  fo  the  matter  whereupon  the  King’s  command  was 
grounded,  was  greater  than  Felony.  But  in  truth  this  kind  of  argument 
holds  neither  way  here,  and  whatfoever  the  caufe  were,  why  the  Kim* 
committed  him,  it  was  impoflible  for  the  Court  to  know  it : and  it  alfo 
might  be  of  very  high  moment  in  matter  of  Sure,  and  yet  of  far  lefs  nature 
than  felony.  All  which  fhews,  that  this  precedent  hath  its  full  force  al- 
fo, according  as  it  was  firft  ufed  in  areument  by  the  Houfe  of  Commons. 

To  the  third  of  thefe,  which  is  Binds’ s cafe  in  the  35  H.  VIII.  Rot. 
33.  the  objection  was,  that  there  was  a caufe  exprefied  pro ' fufpicione fetasi* : 
and  though  pro  aliis  caufts  silos  mover.tibm  were  added  in  the  return,  yet  be- 
caufc in  the  courfe  of  enumeration,  the  general  name  of  aliis  coming  after 
particulars,  includes  things  of  lefs  nature  than  the  particular  doth,  there- 
fore in  this  cafe  fufpicion  of  felony  being  the  firft,  the  other  caufes  after- 
wards  generally  mentioned  muft  be  intended  of  lefs  nature,  for  which  the 
prifoncr  was  bailable,  becaufe  he  was  bailable  for  the  greater,  which  was 
fufpicion  of  felony.  Hereunto  it  was  replied,  that  the  argument  cf  enu- 
meration in  thefe  cafes  is  of  no  moment,  as  is  next  before  fhewed  : and 
that  alrhough  it  were  of  any  rnomenr,  yet  alt*  castfa,  though  lefs  than  fe- 
lony, might  be  of  very  great  confequence  in  matter  of  State,  which  is  pre- 
tended ufually  upon  general  returns  of  command,  without  caufe  (hewed  ; 
and  it  is  moft  plain,  that  the  Court  could  not  pofKbly  know  the  reafons, 
why  the  prifoncr  here  was  commuted,  and  yet  they  bailed  him,  without 
looking  further  after  any  unknown  thing  under  that  title  of  matter  of 
State,  which  might  as  well  have  been  in  this  cafe  as  in  any  other  whatfo- 
ever. • 

To  the  fourth  of  thefe,  which  is  Overton’s  cafe,  in  Pafch.  2.  H 3.  Phil. 
H Mar.  Rot.  58.  And  to  the  fifth,  which  is  Ntwperfs  cafe,  Pafch.  Phil. 
H Mar.  4 H 5 Rst.  45.  only  thefe  objections  were  faid  over  again  by  Mr. 
Attorney,  which  arc  mentioned  in  the  argument  made  out  of  the  prece- 
dents in  behalf  of  the  Houfe  of  Commons  at  the  firft  conference ; and  in 
the  fame  argument  are  fully  and  clearly  fatisfu-d,  as  they  were  in  like 
manner  now  again. 

To  the  fixth  of  thefe,  which  was  Lawrence's  cafe,  9 Elite. . Rot.  35.  and 
the  feventh,  which  is  Ceii/lable’ s,  Pafch.  9 Eliz.  Rst.  68.  the  fame  objections 
were  likewife  faid  over  again  by  Mr.  Attorney,  that  are  mentioned,  and 
are  clearly  and  fully  anfwered  in  the  argument  made  at  the  conference  out 
of  precedents  inbchalfof  the  Houfe  of  Commons ; the  force  of  the  objec- 
tion being  only,  that  it  appeared  in  the  margin  of  the  Roll,  that  the  word 
Pardon  was  written  : but  it  is  plain  that  the  word  there  hath  no  reference 
at  all  to  the  reafon  why  they  Were  bailed,  nor  could  it  have  reference  to 
the  caufe  why  they  were  committed,  in  regard  the  caufe  why  they  were 
committed  is  utterly  unknown,  and  was  not  fhewed. 

To  the  eighth  of  thefe  precedents,  which  was  Browning’s  cafe,  Pafch. 
20  Eliz.  Rot.  72.  it  was  faid  by  Mr.  Attorney,  that  he  was  bailed  by  a let- 
ter from  the  Lords  of  the  Council,  directed  to  the  Judges  of  the  Court ; 

but 
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t being  afketl  for  that  letter,  or  any  teftimony  of  it,  he  could  produce 
hone  at  all ; but  faid,  he  thought  the  teftimony  of  it  was  burnt,  among 
many  other  things  of  the  Council-table  at  the  burning  of  the  Banqueting- 
Houfe. 

To  the  9th,  being  Hareconrt’s  cafe,  Pafch.  40  Eliz.  Ret.  62.  the  fclf- 
fanie  objection  was  made  by  him,  but  no  warrant  was  Ihewed  to  maintain 
his  objection. 

To  the  10th,  which  is  Catt/by'%  cafe,  in  vacation*  Hill.  43  Eliz.  he  faid, 
that  it  was  by  direction  of  a Privy-Seal  from  the  Queen ; and  to  that  pur- 
pofe  he  ihewed  the  Privy-Seal  of  43  Eliz.  which  is  at  large  among  the 
tranfcripts  of  the  Records  concerning  bails  taken  in  cafes,  where  the  King 
or  the  Lairds  aflented.  But  it  was  replied.  That  the  Privy-Seal  was  made 
only  for  fome  particular  Gentlemen  mentioned  in  it,  and  tor  none  other,  as 
indeed  appears  in  it:  and  then  he  faid,  that  it  was  likely  that  Cattjby  here 
had  a Privy-Seal  in  this  behalf,  becaufc  thofe  other  had  fo1;  which  was 
all  the  force  of  his  objection. 

To  the  nth  of thefe,  which  is Beckwith's  cafe  in  Hill.  12  y^.RAxsi- 
he  faid,  that  the  Lords  of  the  Council  fent  a letter  to  the  Court  of  King  s- 
Bench  to  bail  him.  And  indeed  he  produced  a letter,  which  could  not  by 
any  means  be  found  when  the  arguments  were  made  at  the  firft  conference : 
and  this  letter,  and  a copy  of  an  obfeure  report  made  by  a young  ftudent 
(which  was  brought  to  another  purpofe,  as  is  hereafter  mewed),  were  the 
only  things  written  of  any  kind  that  Mr.  Attorney  produced,  befides  the 
particulars  (hewed  by  the  rioufe  of  Commons  at  the  firft  conference.  To 
this  it  was  replied.  That  the  letter  was  of  no  moment,  being  only  a direc- 
tion to  the  Chief-  Jufticc,  and  no  matter  of  Record,  nor  any  way  concern- 
ing the  reft  of  the  Judges  : and  bcfidcs,  cither  the  prifoner  was  bailable  by 
the  Law,  or  not  bailable  : if  bailable  by  the  Law,  then  he  was  to  he  bail- 
ed without  any  fuch  letter-,  if  not  bailable  by  the  Law,  then  plainly  the 
Judges  could  not  have  bailed  him  upon  thcletter,  without  breach  of  their 
oath,  which  is,  'That  they  are  to  do  juflice  according  to  the  Law , without  hav- 
ing refptd  to  any  command  whatforuer.  So  that  the  letter  in  this  cafe,  or 
the  like  in  any  other  cafe,  is  for  point  of  Law  to  no  purpofe,  nor  hath  any 
Weight  stall  by  way  of  ohje&ion  againft  what  the  Record  and  the  Judg- 
ment of  the  Court  mew  us. 

To  the  12th  and  laft  of  thefe,  which  is  Sir  Thomas  Monfn'i  cafe  in  the 
14  Jac.  Rot.  147.  the  fame  objection  only  was  faid  over  by  him,  which 
was  mentioned  and  clearl  v anfwered  in  the  argument ; and  that  one  ground 
which  is  in  fallible.  That  the  judgment  upon  a return  is  to  be  made  only  out  of what 
appears  in  the  body  of  the  return  itfelf,  was  again  infilled  upon  in  this  cafe, 
as  it  was  alfo  in  mod  of  the  the  felt.  And  indeed  that  alone  which  is  moft 
clear  Law,  fully  fatisfies  almoft  all  kind  of  objections  that  have  been  made 
to  any  of  thefe  precedents  ; which,  thus  rightly  underftood,  are  many 
ample  leftimonics  of  the  Judgment  of  the  Court  of  King's-B.nch,  touch- 
ing this  great  point,  in  the  feveral  ages,  and  leigns  of  the  feveral  princes 
under  which  they  fall. 

After  his  objections  to  the  twelve,  and  the  replies  and  fatisfaCtions  given 
to  thefe  objections,  he  came  next  to  thofe  wherein  the  afient  of  the  King 
and  Privy-Council  appears  to  have  been  upon  the  enlargement : but  he 
made  not  to  any  of  thefe  any  other  kind  of  objections  whatfoever,  than 
fuch  as  are  mentioned  and  dearly  anfwered  (as  they  were  nowagain)  in 
the  argument  made  at  the  firft  conference.  And  for  fo  much  as  concerns 
letters  of  alien t or  direction,  the  fame  was  here  faid  again  by  way  of  reply 
to  him,  as  is  before  faid  touching  the  letter  in  Beckwith's  cafe. 

After  thefe  were  difpatched,  he  came  to  urge  the  eight  precedents, 
which  feemed  to  make  for  the  other  fide  againft  the  refolution  of  the  Houfe 
of  Commons : which  eight  were  ufed,  and  copies  of  them  alfo  were  given 
in  to  the  Lords  at  the  firft  conference. 

Of  thefe  eight,  the  firft  four  were  urged  liy  him,  as  being  of  one  kind  ; 
the  difference  of  them  only  being  fuch,  that,  favc  only  in  the  names  of 
prifonsand  of  perfons,  they  are  but  the  fell-fame. 

To  the  force  of  thefe  four  he  objected  thus  : that  Richard  Evirard  (for 
the  purpofe)  in  the  firft  of  them,  which  is  5 H.  V II.  Ret.  18.  Roger  Cherry 
in  the  fecond  of  them,  which  is  8 H.  VII.  Ret.  12.  Chrijlapher  Burton,  in 
the  third  of  them,  which  is  9 Id.  V II  Rot.  14.  and  George  Urfewick  in  the 
fourth  of  them,  which  is  19  H.  V 11.  Rot.  1 3.  were  returned  into  the  King’s- 
Bench  upon  feveral  Writs  of  Habeas  Corpus,  to  have  been  committed  and 
detained  in  the  feveral  prifons  whence  they  came  per  mandatum  Domini 
Regis,  and  that  upon  that  return  they  were  committed  to  the  Marlhal  of 
the  King’s-Bench  ; and  that  however  it  had  been  objected  againft  thofe 
precedents,  that  this  kind  of  commitment  was  by  the  courfc  of  that 
Court,  always  done  before  the  bailing  of  the  prifoner,  yet  that  it  did  not 
appear  that  they  were  bailed. 

The  Reply  to  this  objection  was,  That  by  conftant  courfe  of  King’s- 
Bench,  whofoever  came  in  upon  Habeas  Corpus , os  otherwife  upon  any 
Writ  in  that  Court,  cannot  be  bailed  until  he  he  firft  committed  to  the 
Marfhal  of  that  Court ; and  that  thence  it  was,  that  all  thofe  four  were 
committed  to  the  Marlhal,  as  appears  by  the  entry,  fjui  committitur 
Marefcal’.o , £s rc.  which  is  the  ufual  entry  in  fuch  a cafe,  and  that  the 
Clerks  of  that  Court  acknowledge  this  courfe  and  entry  to  be  moft  con- 
ftant. So  that  all  the  inference,  that  can  be  made  out  of  thefe  four  is, 
that  four  prifoners  being  brought  from  four  feveral  prifons  by  Ha'eas 
Corpus  into  the  King’s-Bench,  and  returned  to  (laud  committed  per 
mandatum  Domini  Regis,  were  fo  far  from  being  remanded  by  the  Law, 
that  in  all  thefe  four  cafes,  they  were  firft  taken  from  the  feveral  prifons, 
wherein  they  had  been  detained,  by  fuch  a general  command  (which 
could  not  have  been  if  they  had  not  been  adjudged  in  every  one  of 
the  cafes  to  have  been  bailable  by  the  Court),  and  that  this  commit- 
ment of  them  to  the  Marfhal  of  the  King’s-Bench,  was  the  firft  ftep 
towards  die  bailing  of  them,  as  in  all  other  cafes.  But  that  it  appears 
not,  that  either  they  ever  demanded  to  be  bailed,  or  that  they  were  able 
to  find  fufficient  bail  : ami  if  they  did  not  the  one,  or  could  not  do  the 
other,  it  may  follow  indeed  that  they  were  not  bailed.  But  this  commit- 
ment to  the  King's-Bench  being  the  firft  ftep  to  the  bailing  of  them  (as 
bv  the  conftant  courfc  it  is)  (hews  moft  plainly  that  they  were  bailable  by 
the  Law,  whiclt  is  the  only  thing  in  queltion.  So  that  altho’  thefe  four 
precedents  were  ranked  among  them,  that  may  feem  to  make  againft  the 
refolution  of  the  Houfe  of  Commons,  which  was  done,  both  becaufc  they 
kave  this  fraall  colour  in  them  for  the  other  fide,  to  any  man  chat  is  not 


acquainted  with  die  nature  and  reafons  of  die  entries,  and  courfcs  of  the 
Court  of  King’s-Bench,  and  alfo  becaufc  all  Or  (bme  of  them  had  been 
ufed  in  the  late  great  cafe  in  the  King’s-Bench,  as  precedents  that  made 
againft  the  liberty  claimed  by  the  fubjedt ; yet,  in  truth,  all  four  of  them 
do  fully  prove  their  refolution  : that  is,  they  plaihly  (hew  that  the  Court 
of  King’s-Bench  in  every  one  of  them  refolvcd,  that  the  prifoners  to  com- 
mitted were  bailable,  otherwife  they  had  been  remanded,  and  not  com- 
mitted to  the  Marfhal  of  the  King’s-Bench.  And  this  was  the  anfwcr  10 
the  objection  made  by  Mr.  Attorney  upon  thofe  four  precedents,  being 
all  of  the  time  of  King  Henry  the  feventh. 

To  the  fifth  of  thefe  eight,  being  Edward  Page’ s Cafe,  in  7 //.  VIII. 
Ret.  23.  Mr.  Attorney  obj  cited  thus:  He  faid,  that  Edward  Page  was 
committed  to  the  Marftialfca  of  the  Houftiold,  per  mandatum  Domini  Regil 
ibidem  falvo  cujlodiend.  &c.  §}ui  committitur  Martfcallo , iac.  Hfpitii  Domini 
Regis.  By  which  it  appeareth,  as  he  faid,  that  the  Court  remanded  him 
back  to  the  prifon  of  the  Marftialfca  of  the  Houftiold  : and  he  faid,  that 
whereas  it  had  been  objected  at  the  firft  conference,  that  there  was  feme 
miftaking  in  the  entry  ; he  conceived,  indeed,  that  there  was  a iniftaking, 
but  it  was  that  the  Clerk  had  entred  committitur  for  remittitur , and  that  it 
(hould  have  been  £hti  remittitur  Marefcallo  Hofpitii  Domini  Regis:  for  when- 
ever they  remanded  die  prifoner,  remittitur , and  not  committitur  (hould  be 
entered.  And  that  miftaking  being  fo  rectified  and  underftood,  he  con- 
ceived it  was  a direct  precedent  againft  the  refolution  of  the  Houfe  of  Com- 
mons. 

To  this  it  was  anfwered  bv  the  Gentlemen  of  the  Houfe  of  Commons, 
That  there  was  no  doubt,  indeed,  but  that  a miftake  was  in  ihe  entry  by 
the  Clerk,  but  that  the  iniftaking  was  quite  of  another  nature.  The  ad- 
dition of  thofe  words,  hofpitii  Dorn.  Regis,  was  the  miftaking,  and  the  entry 
(hould  have  been,  <jui  committitur  Marefcallo,  Gsc.  only;  that  is,  he  was 
committed  to  the  Marlhal  of  the  King's-Bench  •,  and  fo  indeed  the  force 
of  this  precedent  (liouliL  be.  but  juft  the  fame  with  the  firft  four : but  the 
ignorance  of  the  Clerk  that  entered  it,  knowing  not  how  to  diftinguilh 
between  the  Marfhal  of  the  Houftiold  and  the  Marfhal  of  the  King’s- 
Bench,  was  the  caufe  of  the  addition  of  thefe  words,  hofpitii  Dom. 
Regis. 

And  to  confirm  fully  this  kind  of  interpretation  of  that  precedent,  and 
of  the  miftaking  of  it,  it  was  obferved  by  the  Gentlemen  of  the  Houfe  of 
Commons,  that  there  is  in  tile  margin  of  the  Roll  an  infallible  charadtcr 
that  juftifics  fo  much.  For  by  the  courfe  of  that  Court,  when  lower  a pri- 
foncr  is  committed  to  the  Marfhal  of  the  King's-Bench  and  not  rcmandcJ, 
the  word  Marefcallo  is  written  in  the  margin  (hort  by  Mur  tin  ned  up;  and 
that  is  never  written  there,  but  when  the  meaning  and  fenfe  of  the  entry  is, 
that  the  prifoner  is  committed  to  the  prifon  of  the  fame  Court.  Now  in 
this  cafe  Matr  in  the  Margin  is  likewife  written ; which  moft  clearly 
(hews  that  the  truth  of  this  cafe  was,  that  this  Page  was  committed  to  the 
Marfhal  of  the  King’s-Bench,  and  not  remanded  ; which  if  it  had  been, 
neither  could  the  entry  have  been  committitur , nor  (liould  the  margin  of 
the  Roll  have  had  Afarr ’ written  in  it. 

And  thus  they  have  anfwered  Mr.  Attorney’s  objections  touching  this 
precedent,  and  concluded  that  now,  befides  the  firft  four  of  the  tight, 
they  had  another,  and  fo  five  to  prove  that  a prifoner  committed  per  man- 
datum  Domini  Regis,  generally  was  bailable  by  the  judgment  of  the  Court. 
However,  it  appears  not  in  thefe  particulars  that  they  were  bailed  ; which 
perhaps  they  were  not,  either  becaufc  they  prayed  it  not,  or  becaufc  they 
could  not  find  fufficient  bail. 

The  fixtli  of  thefe  precedents,  being  the  cafe  of  Thomas  Cecfar,  in  the 
8 Jac.  Regis  Rot.  99.  Mr.  Attorney  objected  to  it  thus : That  Cecfar  being 
committed  per  mandatum  Domini  Regis  to  the  Marfhalfea  of  the  Houfe- 
hold,  was  returned  upon  Habeas  Corpus  to  be  fo  committed,  and  therefore 
detained  in  prifon,  and  that  the  entry  is,  £>u<  committitur  prifsnet  Marefcal. 
preedid.  by  which  it  appears  clearly,  that  lie  was  remanded  to  the  fame 
prifon  from  whence  he  came. 

To  this  the  Gentlemen  of  the  Houfe  of  Commons  gave  this  anfwcr  : 
They  faid,  that  the  ufual  entry  of  a remittitur , when  it  is  to  (hew  that  th« 
Court  by  way  of  judgment,  or  award  upon  a refolution,  or  debate,  re- 
mands the  prifoner,  is,  remttitur  quoufquc  fccunditm  legem  deitheralus  fuerit  : 
but  when  they  advifc,  or  give  way  to  the  Keeper  of  the  prifon  to  amend 
his  return,  or  the  like,  then  the  entry  is  only  remittitur  generally,  or  re- 
mittitur prifana  preedict.  But  it  was  indeed  affirmed  by  Mr.  Keeling,  a 
Clerk  of  great  experience  in  that  Court,  that  the  entry  of  a Remittitur 
generally,  or  remittitur  prijona  pratdidec  was  indifferently  ufed  for  the  fame, 
as  remittitur  quoufque , &c.  Yet  it  was  exprefsly  Ihewed  by  the  Gentlemen 
of  the  Houfe  of  Commons,  that  there  was  femetimes  a difference,  and  that 
fo  it  might  well  be  in  this  cafe.  For  in  the  laft  of  thefe  eight  precedents, 
which  is  Saltonjlall’ s cafe,  they  obferved  that  remittitur  prijena  precdidec  is 
often  ufed  ; and  that  it  is  twice  ufed  only  for  a remanding,  during  the 
time  that  the  Court  gave  leave  to  the  Warden  of  the  FLet  to  amend  liis 
return;  which  (hews  plainly,  that  tho’  fometimes  remittitur  generally, 
and  remittitur  quoufque.  See.  may  mean  the  fame,  yet  femetimes  it  doth 
not.  And  that,  in  this  cafe  of Cecfar  it  doth  not  mean  any  other,  but 
only  fo  much  as  it  doth  twice  in  that  of  Saltonjlall's  cafe,  was  proved  alfo 
by  a rule  of  the  Court,  which  was  cited  out  of  the  rule-book  of  the  Court 
of  King's-Bench,  by  which  rule  the  Court  exprefsly  ordered,  that  urilels 
the  Steward  and  Martha!  of  theHoulhold  did  fufficiently  return  the  Writ 
of  Habeas  Cprpus  for  Cecfa-,  that  he  (hould  bedifeharged.  The  words  of 
the  rule  are,  Nifi  pretdidi  Senefcallus  o Alarefcallus  hofpitii  Domini  R-'g'j 
fujficienttr  returnaverint  breve  de  Habeas  Corpus,  Tho.  Cecfar  die  Mercurii 
proxima  poj)  quindemam  Saudi  Martini  tie  prifona  exor.erabilur.  And 
this  was  the  opinion  of  the  Court  ; which  fliews  that  the  Court 
was  fo  far  from  remanding  him  upon  the  return,  that  they  rcfoKed, 
that  unlefs  fome  better  return  were  made,  the  prifoner  (hould  be 
difeharged  of  his  firft  imprifonment,  though  it  appeared  to  them  out 
of  the  body  of  the  return  (upon  which  they  were  only  to  judge),  that  he 
was  committed  per  mandatum  Domini  Regis  only.  And  the  rule  not  only 
(hews  the  opinion  of  the  Court  then  to  have  been  agreeable  with  the  refo- 
lution of  the  Houfe  of  Commons,  but  alfo  proves  that  Remittitur  gene- 
rally, or  Remittitur  trrifor.ee  precdide,  doth  noc  always  imply  a remand- 
ing upon  judgment  01  debate.  And  this  anfwer  was  given  to  this  *» 
Cetfar’ s cafe,  that  is  the  fixth  of  this  number. 

The 
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- ThftfweniH  5s  the  cafe  of  fames  Demetrius.  It  was  12  Joe.  R:t.  153. 
Mr-  Attorney  objected  that  this  Demetrius  and  divers  others  being  Brew- 
ers, were  commuted  per  emdlium  Dtmni  Regis  to  the  Marfhiifca  of  the 
Houfliild,  and  tint  upon  the  commitment  fo  generally  returned,  they  were 
remanded,  and  that  the  entry  was  immediate  remittitur  profile  Mnrefittlld 
befpitii preediQi  ; where  he  obferved,  that  immediate  fliewstha*  the  Judges 
©I  that  time  were  fo  refolvcd  of  this  Queftion,  that  they  remanded  them 
prefcmly,  as  men  that  well  knew  what  the  Law  was  herein. 

Hereunto  theGenclemen  of  the  Haute  of  Commons  gave  thde  anfwcrs. 
Firft,  That  the  Remittitur  in  this  cafe  is  but  as  the  other  in  Cajar and  lb 
proves  nothing  againft  them.  Secondly,  That  immediate  being  added  to  it, 
5iew>  plainly  that  it  tv  as  done  without  debate,  or  any  argument  or  confi- 
deratioii  had  of  it,  which  makes  the  authority  of  the  precedents  to  be  of  no 
force  in  point  of  Law;  for  judgments  and  awards  given  upon  deliberation 
only  and  debate  arc  proofs  and  arguments  of  weight,  and  not  any  ludden 
Act  of  the  Court  without  debate  or  deliberation.  And  theentryof  im- 
mediate being  propofed  by  Mr.  Keeling,  it  was  confirmed  by  him,  that  by 
that  entry  it  appears  by  thiscourfe,  that  the  remanding  of  him  was  the 
felf-fanic  day  he  was  brought,  which,  as  it  was  faid  by  the  Gentlemen  of 
the  Houle  of  Commons,  might  be  at  the  riling  of  the  Court,  or  upon  ad- 
vifement,  and  the  like.  And  this  anfwer  was  given  lo  this  precedent  of 
the  Brewers. 

The  latt  of  the  eight,  to  which  Mr.  Attorney  objected,  is  Stillcnjlali'i 
cafe,  in  the  13  jftic.  Regis.  He  was  committed  per  mandat um  Deminontm 
Regis  tie  private  Ctneiiis  : and  being  returned  by  the  Warden  of  the  Flee  t 
to  be  lo,  Remittitur  frifime pretdiihe ; and  in  tfic  13  Jac.  in  the  fame  cafe 
there  is  remittitur  generally  in  the  Roll.  And  chefe  two  make  but  011c 
cale,  and  are  as  one  precedent. 

1 o this  the  Gentlemen  of  the  Houfc  of  Commons  nnfwercd.  That  it  is 
true,  the  Rolls  have  fuch  entries  of  remittitur  in  them  generally,  but  that 
proves  nothing  upon  the  reafon  before  ufed  by  them  in  Cafars  cafe.  But 
alfo  Saltonjlell  was  committed  for  another  caiifc  bditles per  mandtttum  Dm. 
Regis,  a contempt  againft  an  order  in  the  Chancery,  and  that  was  in  the 
return  alfo.  And  bciides  the  Court,  as  it  appears  in  the  Record,  gave  fc- 
vcral  days  to  the  Warden  of  the  Fleet  to  amend  his  return,  which  they 
would  not  have  done,  if  they  had  conceived  it  fufficient,  for  that  which  is 
fufficitnt  needs  not  amendment. 

To  this  Mr.  Attorney  replied,  That  they  gave  him  a day  to  amend  his 
return,  in  refpefi  of  that  part  of  it  which  concerns  the  order  in  Chancery, 
and  not  in  rclpcdl  of  that  which  was  pei  mandat um  Dam.  Regis.  But  the 
Gentlemen  of  the  Houfc  of  Commons  anfvvered.  That  that  appeared  not 
any  where,  nor  indeed  is  it  likely  at  all,  nor  can  bereafortibly  fo  under - 
ftood  ; bCcaufe  if  the  other  return  per  mandatum  Dam.  Regii  had  betn  luf- 
ficiciit  by  itfclf,  then  doubtlcfs  they  would  have  remanded  him  upon  that 
alone ; for  then  they  needed  not  at  all  to  have  IlooJ  upon  the  other  part  of 
the  return  in  tins  cafe.  So  that  out  of  the  Record  itfclf  it  appears  fully, 
that  the  Court  conceived  the  return  to  be  inlufficient. 

So  the  Gentlemen  of  the  Houfc  of  Commons  concluded,  thatxhcy  had 
a great  number  of  precedents  befides  divers  A£ls of  Parliament,  and  Rea- 
ftms  of  Common  Law,  agreeable  to  their  rcfclution;  and  that  there  was 
not  one  precedent  at  all  that  made  againft  them,  but  indeed,  that  almoftall 
(hat  were  brought,  as  well  againft  them  as  for  them,  if  rightly  underftood, 
Vnadc  fully  for  the  maintenance  of  their  refolution  : and  that  there  was  hot 
one  example  or  precedent  of  a Remittitur  in  any  kind  upon  the  point  be- 
fore that  of  Catfars  cafe,  which  is  before  cleared  with  the  reft,  and  is  but 
of  late  time,  and  of  no  moment  againft  the  refolution  of  the  Houfc  of 
Commons. 

And  thus,  for  fo  much  as  concerned  the  precedents  of  Record,  the  firft 
day  of  the  conference  defired  by  the  Lords  ended. 

The  next  day  they  defired  another  conference  with  the  Houfc  of  Com- 
mons, at  which  it  pleafcd  the  Committee  of  both  Houles  to  hear  Mr. 
Attorney  again  make  what  objections  he  could  againft  other  parts  of  the 
argument  formerly  delivered  from  the  Houfc  of  Chnimons.  He  then  ob- 
jected againft  the  Acts  of  Parliament,  and  againft  the Reaforis  of  Law, 
and  his  objections  to  thofc  parts  wereanfwcrcd,  as  it  appears  by  the  anfwcrs 
by  order  given  into  the  Houfc  of  Commons  by  the  Gentlemen  that  made 
them,  [tide  pnjlta,  p.  i8c?.J  He  objeifted  alfo  upon  the  fecond  day  againft  1 
thefecond  kind  of  precedents,  which  arc  rcfolutions  of  Judges  informer 
times,  and  not  of  Record,  and  brought  alfo  Ibme  other  teftimonies  of  the 
opinions  of  Judges  in  former  times,  touching  this  point. 

Firft,  for  that  refolution  of  all  the  Judges  of  England  in  34.  Elbe. 
mentioned  and  read  in  the  arguments  at  the  firft  conference,  he  faid,  That 
it  was  dircftly  againft  the  refolution  of  the  Houfc  of  Commons,  and  ob- 
ferved the  words  of  it  in  one  place  to  be,  that  perfons  fo  committed  by  the 
King,  or  bv  the  Council,  may  not  be  delivered  by  any  of  the  Courts,  csV. 
And  in  another,  that  if  the  cat  tfe  were  cxprrfied,  either  in  general  or  in  fpc- 
cialry,  it  was  fufficient ; and  he  faid  that  the  exprefling  ol.a  caufe  in  gene- 
rality was  to  ihew  the  King  or  the  Council’s  command  : Tlnd  to  this  pur- 
pod-,  he  read  the  whole  words  of  that  refolution  of  the  Judges.  Then  he 
objected  alfo,  that  in  the  report  of  one  Refivell'%  cafe  in  the  King’s-Bench, 
m 13  Jae.  he  found  that  the  opinion  of  the  judges  of  that  Court  (Sir  Ed- 
toerd  Cake  being  then  chief  Judge  and  one  of  them)  was,  that  a prifoner 
being  committed  per  mandatum  Dem.  Reg's  , or  privati  Concilii,  without 
caufe  fhewed,  and  fo  returned,  could  not  be  bailed  becatife  it  might  be  mat- 
ter of  State,  or  Arcana  Imperii,  for  which  he  flood  committed.  And  to 
this  alfo  headded,  anopininn  he  found  in  a Journal  in  the  Houfc  of  Com- 
mons of  1 3 'Jac.  wherein  Sir  Edward  Cate  fpeakingto  a Bill  preferred  for 

explanation  of  Alagna  Chart  a touching  imprifomnent,  faid  in  the  fame 
Houfc,  That  one  fo  committed  could  not  be  inlargedby  the  Law,  becuufc 
**  might  be  matter  of  State  for  which  he  was  committed.  And  ainongft  ' 
“itfe  objections  of  the  other  nature  alfo,  he  fpake  cF  the  confidence  that 

fliewed  in  behalf  of  the  Houfc  of  Commons:  and  he  faid,  it  was  not 
confidence  on  eitner  part  could  add  any  thing  to  the  determination  of  the 
S“cftion  ; but  if  it  could,  that  he  had  as  much  reafen  of  confidence  for 
ttc  other  fide  agrir.lt  the  refolution  of  the  Houfc  of  Commons,  grounding 
nimfelf  upon  the  force  of  his  objections,  which,  as  he  conceived,  had  fo 
te^kened  the  arguments  of  the  Houfc  of  Commons. 
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To  this  a reply  was  made  ; and  firft  it  was  find  to  the  Lords  on  the  be- 
half of  the  Houfc  of  Commons,  That  notwithltendin"  any  thing  yer  ob- 
jected, they  were  upon  clear  reafon  ftill  confident  of  th<-  truth  of  t he'll  firft 
refolution,  grounded  upon  fo  juft  examination,  and  deliberation  taken  by 
them.  Anu  it  was  oblcrvea  to  the  Lords  alfo,  thar  their  confidence  herein 
was  of  another  nature,  and  of  greater  weight,  than  any  confidence  that 
could  lie  exprefled  by  Mr.  Attorney,  or  whomfoever  cite  being  of  his  Ma- 
jefly’s Courtfel  learned. 

‘I  o which  purpofe  the  Lords  were  defired  rn  rake  into  their  memories  the 
difference  bctiveen  the  prefent  qualities  of  the  Gentlemen  that  fpake  in 
behalf  oftheHoufeof  Common-,  and  of  the  King's  learned  Cotmfel  in 
their  fpiaking  there,  howlbevcr  accidentally  they  were  Both  men  of  the 
fame  prolellion : for  the  King’s  Counfel  fpalce  as  Counfel  perpetually  re- 
tained by  Fee.  and  if  they  made  glo(Tcs  or  what  advantageous  interpreta- 
tion loever  for  their  own  parr,  they  did  but  what  belonged  to  their  place 
and  quality,  as  Mr.  Attorney  had  done.  But  the  Gentlemen  that  fpake  in 
bchalfof  the  Honfcof  Commons,  came  there,  beu:rd  on  the  one  fide  by 
the  trull  repofed  in  them  by  their  Country  that  lent  them,  andonthenrher 
fide  by  an  oath  taken  by  every  of  them  before  lie  fit  in  the  Houfc,  to 
maintain  aiid  defend  the  Rights  and  Prerogatives  of  the  Crown  : fo  that 
even  in  the  point  of  confidence  alone,  thofc  of  them  thit  fpeak  as  retained 
Counfel  by  perpetual  Fee,  and  thofc  that  by  their  place  being  admitted  to 
fptak,  are  bound  to  utter  nothing  but  truth,  both  by  fuch  a t rull  and  fuch 
iin  oath,  were  no  way  to  lie  fo  compared  or  counterpoised,  as  if  ihconc  were 
of  no  mote  weight  than  the  other. 

And  then  the  objections  before  mentioned  Were  alfo  anfwered. 

For  that  of  the  refolution  of  all  the  Judges  of  England  in  34  Eliz.  it 
was  Die  wed,  that  plainly  it  agreed  with  the  refidutioii  ot  the  Houfc  of 
Commons  : for  although  indeed  it  might  have  been  exprefled  with  more 
perfpicuity,  yet  the  words  of  it,  *s  they  arc,  fufficient  )y  Ihew  the  meaning 
of  it  to  be  no  otherwik.  To  that  purpofe,  befides  the  Words  of  the 
whole  frame  of  this  refutation  of  the  Judges,  as  it  is  in  the  copy  tran- 
fcribed  out  of  the  Lord  Chief  Juftice  Anderfotds  Hook,  written  in  Ins  own 
hand,  which  book  was  here  offered  to  be  (hewed  in  the  behalf  of  the  Houfc 
of  Commons  ; ii  was  obferved,  that  the  words  of  the  firft  part  of  it  (hew 
plainly,  that  all  the  Judges  of  England  then  rcfclved,  that  the  prl loners 
fpoken  of  In  the  lint  p-rt  qf  tlteir  refolution  wctc  only  prifoners  com- 
mitted with  caufe  (hewed  ; for  they  only  fay  they  might  not  be  delivered 
by  any  Court  withoutdue  trial  by  Law,  and  judgment  of  acquittal  had  ; 
which  fiicws  plainly  they  meant  ‘that  by  trial  and  acquittal  they  might  be 
delivered.  But  it  isdear  that  no  trial  oracquitul  can  be  had , where  there 
is  not  form.- caufe  laid  to  their  charge,  for  which  they  ought  to  Hand  com- 
muted. Therefore  in  that  part  of  the  refolution  luch  prifoners  arc  only 
meant  as  are  committed  with  caufe  (hijwcd,  which  alfo  the  Judges  in  that 
refolution  exprefslv  thought  ncceffary,  as  appears  in  the  focond  part  of 
their  refolution,  wherein  they  have  thefc  words : **  If  upon  the  return  of 
“ their  Habeas  Car pus,  the  caufe  of  their  commitment  be  certified-to  the 
“ Judges,  as  it  ought  to  be,  &e.u  By  which  words  they  (hew  plainly, 
chat  every  return  of  a commitment  is  inftifficicnr  that  hath  not  a csiife 
Ihcwed  of  it.  And  to  that  which  Mr.  Attorney  laid,  as  if  the  caufe  were 
fufficiently  exprefled  in  generality,  if  the  King’s  command  or  the  Coun- 
cil’s were exprefil-J  in  it,  as  if  that  were  meant  in  ti,-  retaliation  for  a fuf- 
ficirnt  general  caufe  ; ir  was  anfwered,  That  it  was  never  1 , rd  of  in  J.aw, 
that  the  power  or  perfon  tliat  committed  the  pri Toner  wa=  underftood  for 
the  could  eaptimis  or  caufa  d.  tertians:,  hut  only  the  rrafon  why  that  power 
or  perlon  committed  the  prifoner.  A=  alfo  in  common  fpeech,  if  any  man 
afkwhyor  for  what  caufe  c ijian  Bands  committed,  the  anfwer  is  not,  that 
fuch  a one  committed  him,  bet  his  offence  or  fonie  other  catifc  is  undcr- 
llood  in  the  queftion,  and  is  to  be  flu-wed  in  the  anfwer.  But  ro  fay  that 
fuch  a one  Committed  the  prilbner,  is  an  anfwer  only  to  the  queftion,  who 
committed  him  r and  not  why,  or  for  what  caufe  he  Hands  fo  com- 
mitted ? 

Then  for  that  of  the  copy  of  the  report,  in  13  Jac.  fliewed  forth  by  Mr. 
Attorney,  it  was  anfwered  by  the  Genttemcn  of  the  Houfc  of  Common-, 
That  the  report  itlclfvi-hich  had  been  before  fecn,  and  pent  fed  among  many 
other  things  at  a Committee  nude  by  the  Houfc,  was  of  flight  or  no  au- 
thority, for  that  Ir  war  taken  by  one,  who  was  at  that  rime  a youn^irudenr, 
and  as  a reporter  in  the  King’s  Bench,  and  there  was  nor  any  other  report 
to  Ik  found  that  agreed  with  it.  Secondly,  Although  the  reports  of  young 
Undents,  when  they  take  the  words  of*  Jifdges  as  they  fall  from  their 
mouths  at  the  Be  rich,  and  in  the  fame  perfon  and  form  as  they  have  fjxikerl 
may  be  of  good.credit ; yst  in  this  calc  there  was  not  one  word  lo  reported  : 
but  in  truth  there-  being  three  cafes  at  a time  ill  the  King's-Bena),  one 
Rtfweir  s cafe,  Aliens,  and  Sidlonjlall's  cafe,  every  if  which  had  fatncthW 
of  like  nature  in  it,  the  lludent  having  been  prefent  in  the  Court,  made 
up  the  frame  of  ouc  report  or  cafe  out  of  all  three  in  his  own  words,  and 
fo  pu*  it  into  his  Book : fo  that  there  is  not  a word  in  the  report,  but  it  is 
framed  according  to  the  fludent’s  fancy,  as  it  is  sviittcn  j and  nothing  is 
exprefled  in  it,  as  it  came  from  the  mouth  of  the  Judges,  other  wife  than 
his  fancy  directed  him. 

Thirdly,  There  are  in  the  report  plain  falftioods  of  matter  of  fafl, 
which  are  to  be  attributed  either  to  the  Judges  or  to  the  Reporter.  It  is 
moft  likely  by  all  reafoh,  that  they  proceeded  from  the  Reporter’s  fault - 
howfoever,  chefe  matters  of  fallliood  Ibcw  fufficiemlv  that  the  credit  of  the 
reft  is  of  light  value.  It  is  find  iii  the  report,  that  2& reesurt  being  com- 
mitted by  the  Council,  was  bailed,  in  4.0  Elis.,  upon  a Privy-Seal  or  a 
Letter,  whereas  In  truth  there  is  no  fuch  thing-  And  it  is‘  faid  there, 
that  kind  of  Lctteisare  filed  in  the  Crown-Office,  whereas  in  truth  there 
was  not  any  furh  kind  of  Letters  filed  there  in  any  cafe  whatfoever.  That 
Refolution  of  the  Judges  in  34  El.  is  mif  cited  there,  and  made  in  3 (>  El, 
And  it  is  laid  there,  thar  by  that  Refolution,  2 prifoner  returned  to  be 
committed  by  the  command  of  the  King,  might  not  at  all  be  dc!  vered  by 
the  Court;  whereas  no  fuch  th>ng  is  comprehended  in  that  Refolution. 

But  that  wh  ch  is  of  moil  moment  is,  that  howfoever  t!ie  truth  of  the  re- 
port were,  yet  the  opinion  of  the  Judges  being  fudden,  and  without  anv  de- 
bate had  ofthcesfe,  is  of  light  moment  r for,  in  difficult  points  clpeCial- 
ly,  the  moft  grave  and  learned  men  living  may  on  the  fudden  let  foil  (and 
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that  without  any  disparagement  to  them)  fuch  opinions  as  they  may  well,  bird  in  harattr,  where  the  cafe  fhalt  be  determined  by  the  Law  of  Mer- 
and  ought  to  change  upon  further  inquiry,  examination,  and  full  debate  chants. 

had  before  them,  and  mature  deliberation  taken  by  them.  Now  plainly  In  the  like  manner  it  is  in  the  Law  of  State  when  the  neccffity  of  State 
in  that  of  13  Jae.  there  is  not  fo  much  as  a pretence  of  any  debate  at  the  requires  it,  they  do  and  may  proceed  to  natural  equity  ; as  in  thofe  other 
Bar  or  Bench.  All  that  is  reported  to  have  been,  is  reported  as  fpoken  of  cafes  where  the"  law  of  the  land  provides  not,  there  the  proceeding  may  be 
the  fudden.  And  can  any  man  take  fuch  a fudden  opinion  to  be  of  value  by  the  law  of  natural  equity  : and  infinite  arc  the  occurrences  of  Sate, 
againft  folemn  debates  and  mature  deliberations  fince  had  of  the  point?  unto  which  the  Common  Law  extends  not.  And  if  thefe  proceedings  of 
And  indeed  this  great  point,  and  all  circumftanccs  belonging  to  it,  have  State  Ihould  not  alfo  be  accounted  the  law  of  the  land,  then  we  do  fall  into 
within  this  half  year,  been  fo  fully  examined  and  fcarcbed  into,  that  it  the  fame  inconvcnicncy  mentioned  in  Cawdry’s  cafe,  that  the  King  Ihould 
may  well  be  affirmed,  that  the  moft  learned  man  whatfoever  that  hath  now  not  be  able  to  do  Jullice  in  all  cafes  within  his  own  Dominions, 
confidercd  of  it,  hath  within  that  time,  or  might  have,  learned  more  rea-  If  then  the  King  nor  his  Council  may  not  commit,  it  mull  needs  follow, 
fon  of  fatisfedrion  in  it,  than  ever  before  he  met  with.  Therefore  the  fed-  that  either  the  King  mull  have  no  Council  of  State,  or  having  fuch  aCoun- 
den  opinion  of  the  Judges  to  the  contrary  is  of  no  value  here,  which  alfo  cil,  they  mull  have  no  power  to  make  Orders,  or  Adis  of  State ; or  if  they 
is  to  be  faid  of  that  opinion  obvioufly  delivered  in  the  Commons  Houfe  in  may,  they  mu  ft  be  without  means  to  compel  obedience  to  thofe  Acts : and 
18  Jac.  as  Mr.  Attorney  objedlcd  out  of  the  Journal  of  the  Houfe.  But  fo  we  fiiall  allow  them  jurifdidtion,  but  not  compel  obedience  to  thofe  Adts; 
bcfidcs,  neither  was  the  truth  of  that  report  of  that  opinion  in  the  Journal  but  not  correction,  which  will  be  then  as  fruitlcfs  as  the  command,  /ra- 
iny way  acknowledged  ; for  it  was  faid  in  behalf  of  the  Houfe  of  Com-  Jlra  potentia  qua  nunquam  redigitur  in  /laiutum.  Whereas  the  very  Adt  of 
mons,  that  their  Journals  were  for  matters  of  Orders  and  Refolutions  of  IVeftminJler  the  firft,  Ihews  plainly  th2t  the  King  may  commit,  and  that 
the  Houfe  of  fuch  authority,  as  that  they  were  as  their  Records.  But  for  his  commitment  is  lawful,  or  elle  that  Adi  would  never  have  declared  a 
anv  particular  man’s  opinion,  noted  in  any  of  them,  it  was  fo  fer  from  man  to  be  irrepleviable  when  he  is  committed  by  the  command  of  the  King, 
being  of  any  authority  with  them,  that  in  truth  no  particular  opinion  is  if  the  Law-makers  had  conceived  that  his  commitment  had  been  unlawful, 
at  all  to  be  entered  in  them,  and  that  their  Clerk  offends,  whenever  he  doth  And  Divine  Truth  informs  us,  that  the  Kings  have  their  power  from  God, 
to  the  contrary.  And  to  conclude,  no  fuch  opinion  whatfoever  can  be  the  Pfalmijl  calling  them  the  Children  of  the  Moft  High ; which  is  in  a more 
fufficient  to  Weaken  the  clear  Law  comprehended  in  thefe  Refolutions  of  fpccial  manner  underftood  than  of  other  men  : for  all  the  fons  of  Adam  are 
the  Houfe  of  Commons,  grounded  upon  fo  many  Adis  of  Parliament,  lo  by  eledtion  the  fons  of  God,  and  all  the  fons  of  Abraham  by  recreation,  or 
much  Reafon  of  the  Common-Law,  and  fo  many  Precedents  of  Record,  regeneration,  the  children  of  the  Moft  High,  in  rcfpccl  of  the  power  which 
and  the  Rcfolution  of  all  the  Judges  of  England  -,  and  againft  which  not  is  committed  unto  them  ; who  hath  alfo  furnilhed  them  with  ornaments 
one  Law,  written  or  unwritten,  not  one  .Precedent,  not  one  Reafon  hath  and  arms  fit  for  the  cxercifing  of  that  power,  and  hath  given  them  Sccp- 
been  brought,  that  makes  any  thing  to  the  contrary.  ters,  Swords,  and  Crowns;  Scepters  to  inftitute,  and  Swords  to  execute 

And  thus  ended  the  next  day  of  the  Conference  defired  by  the  Lords,  laws;  and  Crowns  as  Enfigns  of  that  power  and  dignity,  with  which  they 

and  had  by  a Committee  of  both  Iloufcs.  are  inverted.  Shall  we  then  conceive  that  our  King  hath  fo  fertranfmit- 

ted  the  power  of  his  Sword  to  inferior  Magiftrates,  that  he  hath  not  re- 
Srrjcant  Alhley’s  Argument , feconding  Mr.  Attorney,  in  the  behalf  f his  ferved  fo  much  fupreme  power  as  to  commit  an  offender  toprifon  ? 10 

Majejly.  Hen.  VI.  fel.  7.  it  appears  that  a Steward  of  a Court- Leet  may  commit 

I Hope  it  will  be  neither  offenfive  nor  tedious  to  your  Lordlhips,  if  I faid  3 man  to  prifon,  and  Ihall  not  the  King,  from  whom  all  inferior  power 
fomewhat  to  fccond  Mr.  Attorney  : which  1 the  rather  defire,  bccaufc  is  deduced, have  power  to  commit  ? We  call  him  the  Fountain  of  Juftice, 
yefterday  it  was  taken  by  the  Gentlemen,  and  argued  on  the  behalf  of  the  yet  when  thefe  dreams  and  rivulets,  which  flow  from  that  fountain,  come 

Commons,  that  thccaule  was  as  good  as  gained  bv  them,  and  yielded  by  us,  frefh  and  full,  we  would  fo  fer  exhauft  that  fountain,  as  to  leave  it  dry. 

in  that  we  acknowledged  the  Statute  of  Magna  Charta  ,and  the  other  fub-  But  they  that  will  admit  him  fo  much  power,  do  require  the  expreffion 

fcquent  Statutes  to  be  yet  in  force  : for  on  that  they  inforced  this  general  of  the  caufc;  I demand  whether  they  will  have  a general  caufc  ailed ged, 

concluiion  : or  a fpecial  ? If  general,  as  they  have  inftonccs  for  T reafon.  Felony,  or 

That  therefore  no  man  could  be  committed,  or  imprifoned,  but  by  due  pro-  for  Contempt,  (for  to  leave  fencing,  and  to  (peak  plainly  as  they  intend 
e/Js,  prefentment  or  indiament.  it)  viz.  If  Loan  of  money  Ihould  be  required  and  refufed,  and  thereupon 

Which  wc  lav  is  a Non  Jequitur  upon  fuch  our  acknowledgement ; for  a commitment  enfue,  and  the  caufe  fignified  to  be  for  Contempt,  this  bc- 
then  it  would  follow  by  needlary  confequence,  that  no  imprifonment  could  ing  unequal  inconvenience  from  yielding,  the  remedy  is  fought ; in  the 
be  juftified  but  by  proccfs  of  law,  which  we  utterly  deny.  For  in  the  caufe  next  Parliament  would  bo  required  the  expreffion  of  the  particular  caufc 
of  the  Conllablc  cited  by  Mr.  Attorney,it  is  moft  clear,  that  by  the  ancient  of  the  commitment.  Then  how  unfit  would  it  be  for  King  or  Council 

law  of  the  land  a Conftablc  might,  ex  officio,  without  any  Warrant,  arrcll  in  cafes  to  exprefs  the  particular  caufe,  it’s  cafily  to  be  adjudged,  when 

and  reftrain  a man  to  prevent  an  affray,  or  to  fupprefi.  it.  And  fo  is  the  there  is  no  State,  or  Policy  of  Government,  whether  it  be  Monarchical, 

authority  38  Hen.  VIII.  Brook's  abjlraft.  So  may  he,  after  the  affray,  ap-  or  of  any  other  frame,  which  have  not  feme  Secrets  of  State,  not  com- 

prehend and  commit  to  prifon  the  perfon  that  hath  wounded  a man  that  is  municable  to  vulgar  under  (Ian  ding. 

in  peril  of  death,  and  that  without  warrant  or  proccfs ; as  it  is  in  38  Edw.  1 will  inftancc  but  one  ; if  a King  imploy  an  Ambaffador  to  a Foreign 
111.  fel.  6.  , Country  or  State,  with  inftrudtions  for  his  Negotiation,  and  he  purtue 

Alfo  any  man  that  is  no  Officer  may  apprehend  a Felon  without  Writ,  not  his  inftrudlions,  whereby  ciilhonour  and  damage  may  enfue  to  the 

or  Warrant,  or  purfue  him  as  a Wolf,  and  as  a common  enemy  to  the  Kingdom,  is  not  this  committable  ? 

Commonwealth,  as  the  Book  is  14  Hen.  VIII  .fel.  16.  So  might  any  one  And  yet  the  particular  of  his  inftruclion,  and  the  manner  of  his  mifear- 
arreft  a Night-walker,  bccaufe  it  is  for  the  common  profit,  as  the  reafon  rying,  is  not  fit  to  be  declared  to  his  Keeper,  or  by  him  to  be  certified  to 
is  given  4 Hen.  V 11.  fat.  7.  the  Judges,  where  it  is  to  be  opened  and  debated  in  the  prefence  of  a great 

In  like  manner  the  Judges  in  thefe  fcveral  Courts  may  commit  a man,  audience, 
either  ior  contempt,  or  miiaemeanor,  without  either  Procefs  or  Warrant,  I therefore  conclude,  for  offences  againft  the  State,  in  cafe  of  Sate  Go- 
other  thanTakc  him  Shcriff,or  Take  him  MaHhal,or  Warden  of  the  Pleet.  vernment,  the  King  and  his  Council  have  lawful  power  to  pumfli  by  im- 
And  the advcrfarics  will  not  deny,  but  if  the  King  will  alledge  caufc,  he  prifonment,  without  {hewing  particular  caufe,  where  it  may  tend  to  the 
may  commit  a man  per  mandat um  as  the  Judges  do,  without  Procefs  or  djfcloftng  of  State-Government.  It  is  well  known  to  many  that  know  me, 
Warrant.  how  much  I have  laboured  in  this  law  of  the  fubjedts  liberty  very  many 

And  various  arc  the  cafes  that  may  be  inftanccd,  wherein  there  may  be  a years  before  I was  in  the  King’s  fervice,  and  had  no  caufe  then  to  fpcak, 
lawful  commitment  without  proccfs.  Wherefore  I do  pofitivcly  and  with  but  to  fpcak  ex  anirno-,  yet  did  I then  maintain  and  publilh  the  fame  opi- 
confidence  affirm,  that  if  the  imprifonment  be  lawful,  whether  it  be  by  nion  which  now  1 have  declared  concerning  the  King’s  fupreme  power  in 
proccfs,  or  without  procefs,  it  is  not  prohibited  by  the  law.  matters  of  State,  and  therefore  cannot  juftly  be  cen hired  to  fpcak  at  this 

Which  being  granted,  then  the  quellion  will  aptly  be  made,  Whether  prefent  only  to  merit  of  my  Mailer.  But  if  I may  freely  fpcak  my  own 

the  King  or  Council  may  commit  to  prifon  per  legem  terra,  were  only  that  undcrllanding,  I conceive  it  to  be  a queftion  too  high  to  he  determined  by 
a part  of  the  Municipal  Law  of  this  Realm,  which  we  call  the  Common-  any  legal  direction  for  it  mull  needs  be  an  hard  cafe  of  contention,  when 
Law  ? For  there  are  all'o  divers  iuril'didlions  in  this  Kingdom,  which  are  the  Conqueror  mull  fit  down  with  irreparable  Ioffes,  as  in  this  cafe.  If  the 
alfo  reckoned  the  law  of  the  land.  Subjcdl  prevails,  he  gains  liberty,  but  lofcth  the  benefit  oftbatState- 

As  in  Cawdry's  cafe  in  Colt’s  5th  report,  fol.  1.  the  firft  Eccieftaflical  Government,  by  which  a Monarchy  may  foon  become  an  Anarchy ; or  if 
Law  is  held  the  law  of  the  land,  to  punilh  Blafphcmics,  Schifms,  Here-  the  Sate  prevails,  it  gains  abfolutc  Sovereignty,  but  lofeth  Subiech  : not 
fics,  Simony,  Inceft,  and  the  like,  for  a good  reafon  there  rendered,  viz.  their  fubjcclion,  for  obedience  we  mull  yield,  tho*  nothing  be  left  us  but 
Thatothcrwife  the  King  Ihould  not  have  power  to  do  Juftice  to  his  Sub-  prayers  and  tears,  but  yet  lofcth  the  beft  part  of  them,  which  is  their  af- 
jcdls  in  all  cafes,  nor  to  punilh  all  crimes  within  his  Kingdom.  fections,  whereby  Sovereignty  isellablilhcd,  and  the  Crown  firmly  fixton 

The  Admiral’s  jurifdiclion  is  alfo  lex  terra,  or  things  done  upon  the  Sea:  his  royal  head.  ©’Between  two  fuch  extremes  there  is  no  way  to  moderate, 

but  if  they  exceed  their  jurifdiclion,  a prohibition  is  awarded  upon  the  Sta-  but  to’  find  a medium  for  the  accommodation  of  the  difference ; which  is  not 
tute  of  nullus  liber  homo ; by  which  appears  that  the  Statute  is  in  force,  as  for  me  to  preferibe,  but  only  to  move  your  Lordflrips,  to  whom  I fubmit. 
we  have  acknowledged.  After  Mr.  Serjeant's  fpecch  ended,  my  Lord-Prefident  faid  thus  to  the 

The  Martial  Law  likewife,  though  not  to  be  cxercifcd  in  times  of  peace,  Gentlemen  of  the  Houfe  of  Commons  ; That  though  at  this  free  confe- 
when  rccourfe  may  be  had  to  the  King's  Courts,  yet  in  times  of  in  vafion,  rcncc,  liberty  was  given  by  the  Lords  to  the  King’s  Counfcl  to  fpcak  what 
orother  times  offloftility,when  an  Army-Royal  isin  the  field, and  offences  they  thought  fit  for  his  Majcfty,  yet  Mr.  Serjeant  Alhley  had  no  authority , 
are  committed,  which  require  fpeedy  reformation,  and  cannot  cxpcdl  the  or  dirtflion  from  them  to  Jpeok  in  that  manner  he  had  dene.  And  he  was 
folemnitv  of  legal  Trials ; then  fuch  imprifonment,  execution,  or  other  committed  into  cuftody,  and  afterwards,  being  forty  for  any  hafty  expref- 
Juftice  done  by  the  Law  Martial  is  warrantable,  for  it  is  then  the  law  of  Ison  he  might  have  ufed,  was  difeharged. 
the  land,  and  is  jus  gentium  ; which  ever  ferves  fora  fupply  in  the  defect 

of  the  Common  Law,  when  ordinary  proceeding  cannot  be  had.  The  Objections  of  the  King's  Counfl,  vsith  the  Anftvtrs  made  thereunto , at  tht 

And  fo  it  is  alfo  in  the  cafe  of  the  Law  of  the  Merchant,  which  is  men-  two  Conferences  touching  she  fame  matter. 

tioned  13  Edw.  IV.  fol.  9,  ic.  where  a Merchant-Hanger  was  wronged  TT  was  agreed  by  the  Attorney-General,  Sir  Robert  Heath,  that  the  fevefl 
in  his  goods,  which  he  had  committed  to  a Carrier  to  convey  to  Soutkamp-  1 Statutes  urged  by  the  Commons  were  in  force,  and  that  Mogna  Charts 
ton,  and  the  Carrier  imbezzled  fome  of  the  goods  : for  remedy  whereof  the  did  extend  moll  properly  to  the  King.  But  he  faid.  1.  That  forae  of  then* 
Merchant  feed  before  the  Council  in  the  Star-Chamber  for  redrefs.  It  is  are  in  general  words,  and  therefore  conclude  nothing,  but  are  to  be  ex- 
there  faid  thus:  Merchant-ftrangers  have  by  the  King  fafe-condudt  pounded  by  the  precedents ; and  others  that  be  more  particular,  ate  applied 
for  coming  into  this  Realm  ; therefore  they  Ihall  not  be  compelled  to  the  fuggeftions  of  fubjects,  and  not  to  the  King's  command  limply  of 
to  attend  the  ordinary  Trial  of  the  Common  Law,  but,  for  expedition,  itfelf.  Hereunto  it  was  anfwcred.  That  the  Statutes  were  as  diredl  as  could 
fiiall  fee  before  the  King’s  Council,  or  in  Chancery,  de  die  in  diem  & de  be,  which  appeareth  by  the  reading  of  them ; and  that  though  fome  of  them 
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fpeak  of  fuggeftions  of  the  fubjeAs,  yet  others  do  not : and  they  that  do, 
are  as  effectual,  for  that  they  are  in  equal  reafon,  a commitment  bv  the 
command  of  the  King,  being  of  as  great  force,  when  it  moveth  by  a 
fnggeftion  from  a fuhicfl,  as  when  the  King  taketh  notice  of  it  himfclf ; 
tbe"rather  for  that  Kings  fcldom  intermeddle  with  matters  of  this  nature, 
but  bv  information  from  fome  of  their  people. 

2.  Mr.  Attorney  objected,  that  per  legem  terra:  in  Magna  Charta  (which 
js  the  foundation  of  this  queftion)  cannot  be  umlerftood  for  procefs  of  the 
law  and  original  writs;  for  that  in  all  criminal  proceedings  no  original 
writ  is  ufed  at  all ; but  every  Conftable  either  for  Felony  or  Breach  of  the 
Peace,  or  to  prevent  the  Breach  of  the  Peace,  may  commit  without  pro- 
cefs or  original  writ,  and  it  were  hard  the  King  fhould  not  have  the 
power  of  a Conftabie.  And  the  Statute  cited  by  the  Commons,  makes 
proccfs  of  the  law  and  writ  original,  to  be  all  one. 

The  anfwcr  of  the  Commons  to  this  objection  was,  that  they  do  not 
intend  original  writs  only  by  law  of  the  land,  but  all  other  legal  procefs, 
which  comprehends  the  whole  proceedings  of  law  upon  caufe,  other  than 
trial  by  Jury,  Judicium  fesrium,  unto  which  it  is  oppofed.  Thus  much 
is  imported  ex  vi  urn, ini  our  of  the  word  Proccfs;  and  by  the  true  accep- 
tation thereof  in  the  Statutes  that  have  been  ufed  by  the  Commons  to 
maintain  the  declaration,  and  moft  clpecially  the  Statutes  of  25  Ed.  III. 
tap.  4.  where  it  appeareth  that  a man  ought  to  be  brought  in  to  anfwcr 
by  the  courfc  of  the  law,  having  former  mention  of  procefs  made  by  ori- 
ginal writ. 

And  in  28  Ed.  III.  cap.  3.  by  the  courfe  of  the  law  is  rendered  by  due 
procefs  of  the  law.  And  36  Ed.  III.  Rot.  Parliament 1,  num.  20.  the  peti- 
tion of  the  Commons  faith,  that  no  man  ought  to  b-  imprifoned  by  fpe» 
cial  command  without  indiftmencor  other  due  procefs  to  be  made  by  the 
law.  37  Ed.  III.  tap.  18.  callcth  the  fame  thing  procefs  of  the  law  ; and 
42  Ed.  I II . cap.  3.  ililech  it  by  due  procefs  and  writ  original ; where  the 
conjunctive  muff  be  taken  for  a dif-junftive,  which  change  is  orJinary 
in  an  expofition  of  Statutes  and  Deeds,  to  avoid  inconveniences,  to  inuke 
it  Hand  with  the  reft  ; and  with  reafon,  as  it  mav  be  collected,  by  the 
law  of  ihe  land  in  Magna  Charta , by  the  courfc  of  the  law  in  25  Ed.  III. 
by  the  due  procefs  of  law  in  28  Ed.  III.  other  due  proccfs  to  be  made  by 
the  law  in  36  Ed.  III.  procefs  of  the  law  in  37  Ed.  III.  and  by  due  pro- 
cefe  and  writ  original  in  42  Ed.  III.  arc  meant  one  and  the  fame  thing; 
the  latter  of  thefe  Statutes  referring  always  to  the  former,  and  thatall  of 
them  import  any  due  and  regular  proceedings  of  law  upon  a caufc  other 
than  the  Trial  by  Jury.  And  this  appeareth  10  Rep.  74.  in  the  cafe  of 
the  MarJhalfea,  and  1 1 Rep.  99.  James  Bagg’s  cafe,  where  it  is  under- 
ftoodof  giving  jurifiiiftion  by  Charter  or  Prefcription,  which  isthe  ground 
of  a proceeding  by  courfc  of  law.  And  in  Selden’s  Notes  on  Fortefue, 
fal.  29.  where  it  is  expounded  for  law-wager,  which  is  likcwife  a Trial 
at  law  by  the  03th  of  the  parties  differing  from  that  by  Jury.  And  it  doth 
truly  comprehend  thefc  and  all  other  regular  proceedings  in  law  upon 
caufe,  which  gives  authority  to  the  Conftable  to  arreft  upon  caufc.  And  if 
this  be  not  the  true  expofition  of  thefc  wordsyer  legem  terra,  the  King’s 
Counfel  were  defired  to  declare  their  meaning,  which  they  never  offered 
to  do;  and  yet  certainly  thefc  words  were  not  put  into  the  Statute  with- 
out fome  intention  of  confequcncc. 

And  thereupon  Mr.  Serjeant  JJhley  offered  an  interpretation  of  them 
thus  : namely.  That  there  were  divers  laws  of  this  Realm,  as  the  Com- 
mon Law,  the  Law  of  the  Chancery,  the  Ecclcfiaftical  Law,  the  Law 
of  the  Admiralty  or  Marine  Law,  the  Law  of  Merchants,  the  Martial 
Law,  and  the  Law  of  State  ; and  that  thei'e  words  per  legem  terra:  do  ex- 
tend to  all  thefc  Laws. 

To  this  it  was  anfwercd,  that  we  read  of  no  law  of  State,  and  that  none 
of  thefc  Laws  can  be  meant  there,  fave  the  Common  Law,  which  is  the 
principal  and  general  law,  and  is  always  underftood  by  way  of  excellency, 
when  mention  is  made  of  the  law  of  tnc  land  generally ’ : and  that  though 
each  of  the  other  laws,  which  are  admitted  into  this  Kingdom  by  Cuftom 
or  Aft  of  Parliament,  may  jullly  be  called  a law  of  the  land,  yet  none  of 
them  can  have  the  preheunncnce  to  be  filled  the  law  of  the  land.  And 
no  Statute,  Law-Book,  or  other  Authority,  printed  or  unprinted  could 
be  (hewn,  to  prove  that  the  law  of  the  land,  being  generally  mentioned, 
was  ever  intended  of  any  other  than  the  Common  LiW  ; and  yet  even  by 
thefe  other  laws,  a man  may  not  be  committed  without  a caufe  expreffed. 

But  it  ftandeth  with  the  rule  of  other  legal  expofirions,  that  per  legem 
terra  muft  be  meant  the  Common  Law,  which  is  the  general  and  univer- 
fal  Law  by  which  men  hold  their  Inheritances  ; and  therefore  if  a man 
(peak  of  efeuage  generally,  it  is  underftood,  as  Littleton  obfcEVcth,  Sell. 
09.  of  the  incertain  efeuage,  which  is  a Knight’s  fervice  tenure,  for  the 
defence  of  the  Realm,  by  the  body  of  the  tenant  in  time  of  war,  and 
not  of  certain  efeuage,  which  giveth  only  a contribution  in  money,  and 
no  pcrfonal  fervice. 

And  if  a Statute  fpeak  of  the  King’s  Courts  of  Record,  it  is  meant 
only  of  the  four  at  fFtflminJlcr  by  way  of  excellency.  Coke’s  6.  Rep  20. 
Gregory’s  cafe.  So  the  Canonifts  by  the  Excommunication  limply  fpoken, 
do  intend  the  greater  Excommunication.  And  the  Emperor  in  his  In- 
stitutions faith,  that  ihe  Civil  Law  being  fpoken  generally,  is  meant  of 
the  Civil  Law  of  Rom  , though  the  Law  of  every  City  isa’Civil  Law;  as 
when  a man  names  the  Poet,  the  Grecians  underftand  Homer , the  Letinijh 
Virgil. 

2.  Admit  per  l gem  terra:  extend  to  all  the  laws  of  the  land,  yet  a man 
muft  not  be  committed  by  any  of  them,  but  by  the  due  proceedings  that 
are  executed  by  thofe  laws,  and  upon  a caufe  declared. 

Again,  it  was  urged.  That  the  King  was  not  bound  to  exprefs  a caufc 
of  imprisonment,  becaufe  there  may  be  in  it  matter  of  State,  not  hr  to  be 
revealed  fora  time,  left  the  confederates  thereupon  make  means  to  cfcapc 
the  hands  of  Juftice.  And  therefore  the  Statutes  cannot  be  intended  to 
mftrain  all  commitments,  unlcfs  a caufe  be  expreftcd  ; for  that  it  would 
be  very  inconvenient  and  dangerous  to  the  State,  to  publilh  the  caufc  at 
the  very  fir  ft. 

Hereunto  it  was  replied  by  the  Commons,  That  all  danger  and  incon- 
JWnience  mav  be  avoided  by  declaring  a general  caufe,  as  for  Trcafon, 
Sufpicion  of  Trcafim,  Milprifton  of  Trcafon,  or  Felony,  without  fpeci- 
*yuig  the  particular  ; which  can  give  no  greater  light  to  a confederate, 


than  will  be  conjefturcd  by  the  very  apprehenfion  upon  the  iroprifanmtnr. 

If  nothing  at  all  were  expreffed. 

It  was  further  alledged.  That  there  was  a kind  of  contradiftiori  in  the 
pofition  of  the  Commons,  when  they  fay,  a party  committed  without  a 
caufc  (hewed,  ought  to  be  delivered  or  bailed  ; bailing  being  a kind  of 
imprifonment ; delivery,  a rotal  freeing. 

To  this  it  hath  been  anfwcred,  that  it  hath  always  been  the  diferetion 
of  the  Judges,  to  give  fo  much  refpeft  to  a commitment  by  the  command 
of  the  King,  or  the  Privy-Council,  (which  are  ever  intended  to  be  done 
in  juft  and  weighty  caufes)  that  they  will  not  prefcnrly  fet  them  free,  but 
bail  them  to  anfwcr  what  (hall  be  objected  againft  them  on  his  Majcfty’s 
behalf ; but  if  any  other  inferiour  Officer  do  commit  a man  without  (hew- 
ing caufc,  they  do  inftantly  deliver  him,  as  having  no  caufe  to  expect 
their  leifure.  So  the  delivery  is  applied  to  an  imprifonment  by  the  com- 
mand of  fome  mean  Miniftcr  of  Juftice  j bailing,  when  it  is  done  by  the 
command  of  the  King  or  his  Council. 

It  was  argued  by  Mr.  Attorney,  that  bailing  was  a grace  and  favour  of 
a Court  of  Juftice,  and  that  they  may  refufe  to  do  it. 

This  was  agreed  to  be  true  in  divers  cafes  ; as  where  the  caufe  appears 
to  be  for  Felony,  or  other  crimes  expreffed,  for  that  there  is  another  way 
to  difeharge  them  in  fome  convenient  time  by  their  Trial ; and  yet  in 
thefc  cafes,  the  conftant  practice  hath  been  anciently  and  modernly  to 
bail  men  : but  where  no  caufc  of  the  imprifonment  is  returned,  buc  the 
command  of  the  King,  there  is  no  way  to  deliver  fuch  perfon  by  Trial  or 
otherwife,  but  that  of  the  Habeas  Corpus.  And  if  they  (hould  be  then 
remanded,  they  might  be  perpetually  imprifoned,  without  any  remedy  at 
all ; and  confequently  a man  that  had  committed  no  offence,  might  be 
in  a worfe  cafe  than  a great  offender ; for  the  latter  (hould  have  an  ordi- 
nary Trial  to  difeharge  him,  the  other  (hould  never  be  delivered. 

it  was  further  faid,  that  though  the  Statute  of  IFtjlminJlcr  1.  cap.  15. 
be  a Statute  which  by  way  of  provifion  did  extend  only  to  the  Sheriff, 
yet  the  recital  of  that  Statute  touching  the  four  cafes,  wherein  a man  was 
not  rcplcviablcat  the  Common  Law,  namely,  thofe  that  were  committed 
for  the  death  of  a man,  by  the  command  of  the  King,  or  of  his  Jufticcs,  or 
for  the  Forctt ; did  declare  that  the  Jufticcs  could  not  bail  fuch  a one,  and 
that  replcviablc  and  bailable  were  fynonimous  or  all  one : and  that  Stamford , 
a Judge  of  great  authority,  doth  expound  it  accordingly  (Siam.  pi.  Cor. 
72.)  and  that  neither  the  Statute  nor  he  lay  replcviablc  oy  tile  Sheriff,  but 
generally  without  reftraint ; and  that  if  the  Chief  Juftice  commirs  a man, 
he  is  not  to  be  inlarged  by  any  other  Court,  as  appeareth  in  the  Rtgijler. 

To  this  it  was  anfwcrid,  1.  That  the  recital  of  the  body  of  the  Sta- 
tute, rclatcth  to  the  Sheriff  only,  as  appeareth  by  the  very  words.  2.  ThaC 
replcviablc  is  to  the  Sheriff,  for  that  the  word  imports  no  more ; but  a 
man  committed  by  the  Chief  Juftice,  is  bailable  by  the  Court  of  King's- 
Bench.  3.  That  Stamford  meanerh  all  of  the  Sheriff,  or  at  lead  he  hath 
not  fufficiently  expreffed  that  he  intended  the  Jufticcs.  4.  It  was  denied 
that  repleviable  and  bailable  were  the  fame,  for  they  differ  in  refpeft  of 
the  place  where  they  are  uled,  bail  being  in  the  King’s  Court  of  Record, 
replcviablc  before  the  Sheriff ; and  they  are  of  feveral  natures,  replevi- 
ablc  being  a letting  at  large  upon  furerics,  bailing  being  when  one  tradi- 
tur  in  balTium , the  bail  are  his  Gaolers,  and  may  imprifon  him,  and  (hall 
fufter  body  for  body  ; which  is  not  true  of  replevying  by  fureties  : and 
bail  differeth  from  mainprize  in  this,  that  mainprize  is  an  undertaking  in 
a Turn  certain,  bailing  is  to  anfwcr  the  condemnation  in  civil  caufcs, 
and  in  criminal,  body  for  body. 

The  rcafons  ar.d  authorities  in  the  firft  conference  were  then  renewed, 
and  no  exceptions  taken  to  any,  fave  that  in  22  Hen.  VI.  it  doth  uot  ap- 
-pcar  that  the  command  of  the  King  was  by  his  mouth,  which  muft  be  in- 
tended, or  by  his  Council,  which  is  all  one,  as  is  obferved  by  Stamford ; 
for  the  two  words  are,  that  a man  is  not  repleviable  by  the  Sheriff,  who 
is  committed  by  the  Writ  or  the  commandment  of  the  King. 

21  Ed.  I.  Rot.  2,  dorf  was  cited  by  the  King’s  Counfel ; but  it  was 
anfwercd,  that  it  concerned  the  Sheriff  of  Leicejierjhirt  only,  and  not  the 
power  of  the  Judges.  33  Hen.  VI.  the  King’s  Attorney  confcifed,  was 
nothing  to  the  purpofc  ; and  yet  that  Book  hath  been  ufually  cited  by 
thofe'that  maintain  the  contrary  to  the  declaration  of  the  Commons. 
And  therefore  fuch  fudden  opinions  as  have  been  given  thereupon,  ars 
not  to  be  regarded,  the  foundation  failing 

And  where  it  was  faid  that  the  French  of  36  Ed.  III.  Ret.  Parliaments, 
num.  9.  which  can  receive  no  anfwcr,  did  not  warrant  what  was  inferred 
thence ; but  that  thefe  words.  Jam  dijlurbance  mettre,  au  eerrejl  faire , It  It 
centre  per  f pedal  mondtuunt  ou  en  autre  maniere , muft  be  underftood,  that 
the  Statutes  (hould  be  put  in  execution,  without  putting  difturbance,  or 
making  arreft  to  the  contrary  by  fpceial  command  or  in  other  manner  ; 
the  Commons  did  utterly  deny  the  interpretation  given  hy  the  King’s 
Counfel:  and  tojuftify  their  own  did  appeal  to  all  men  that  underftood 
French.  And  upon  the  feven  Statutes  did  conclude,  that  their  decla- 
ration remained  an  undoubted  truth,  not  controlled  by  any  thing  faid 
to  the  contrary. 

[The  Proceedings  againjl  the  Earl  of  Suffolk,  14  April,  1628  *. 

Ti  -f  R.  Kerton  acquainted  the  Houfe,  that  the  Earl  of  Suffolk  had  faid 
IV  | to  fome  Gentlemen,  That  Mr.  Selden  had  raxed  a Record,  ar.d  de- 
fer ved  to  be  hanged,  for  going  about  to  Jet  divifim  betwixt  the  King  and  his  Sub- 
jells.  And  being  demanded  to  whom  the  words  were  fpoken,  he  was  un- 
willing to  namcany,  till  upon  the  qucftion  it  was  refolvcd  be  (hould  no- 
minate him.  He  then  named  Sir  John  Srrangways ; who  was  unwilling 
to  fpeak  what  he  had  heard  from  the  Earl  : but  being  commanded  by  the 
Houfe,  and  refolvcd  upon  the  queftion,  he  confcfttd. 

That  upon  Saturday  laft,  he  being  in  che  Committee-Chamber  of  the 
Lords,  the  Earl  of  Suffolk  called  to  him,  and  faid.  Sir  John,  null  pit  not 
hang  Selden  ? To  whom  he  faid,  For  what  ? The  Earl  replied,  By  God 
he  hath  raxed  a Record,  and  defenses  to  be  hanged  f. 

This  the  Houfe  of  Commons  took  as  a great  injury  done  to  the  whole 
Houfe,  Mr.  Selden  being  employed  by  them  in  tnc  Conference  with  the 
Lords  in  the  great  caufc  concerning  the  Liberty  of  the  perfons  of  the 
fubjefts. 

The 


Thi*  yvj,  Theopbihu  Earl  of  Suffolk,  Son  to  "James  Earl  of  StjfoU,  Lord-Treafurer,  Tmp.  Jae- 1. 

T Mr.  .Y.-.y«r.J  1 am  called  up  tojuftify  myfclf.  1 fee  the  wants  charge  meto  have  razed  Records.  I hope  no  man  believes  T ever  did  it.  I cannot  guef#  what  this  Lerd 
55ir''-  l did  deliver  in  whole  Coptc3  of  din  rs  Records  examined  by  myfelf,  and  divers  other  Gentlemen  of  this  Houle.  Thefc  1 delivered  in  to  the  Lords  Houle ; and  the 
p*1*  °f  the  Crown  brought  in  the  Records  of  the  Office  before  the  Lords : 1 defire  that  there  may  tic  a nielThge  from  this  Houfe  to  the  Lords,  to  snake  at  lb*  Bar  tbetc  * 
*“rge  again  It  the  Lord  that  (poke  thus  ; am!  1 hope  we  Shull  have  Juftice,  Ex  MSS.  Pjmaui  in  Selden-/  Life,  ui  bis  li'eris,  VoL  p.  16. 
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Debates  in  Parliament^ 


4 Car.  I.  ( 184  ) 


The  Houfe  orefcntl y .'ent  Sir Robert  Phillips  with  a meff.ige  to  the  Lord*  to 
this  effect ; he  expreffed  the  great  care  the  Commons  had  upon  all  occaftoiis 
M maintain  all  mutual  re  feed  and  correfpor.dcncy  betwixt  both  Houfc. : 
then  he  informed  them  of  a ^reat  injury  dor.f  by  the  Earl  of  Suffolk  to  the 
whole  Houfe,  and  to  M: . Selim,  a particular  Member  thereof,  who  b y their 
command  had  been  employed  in  the  late  conference  with  their  Lordihip?  : 
that  the  fiouf:  was  very  fenfible thereof,  and  according  to  former  prece- 
dent*, made  them  truly  acquainted  with  it,  anJ  demanded  Jullicc  againft 
the  K.nl  of  S'  ijftli.  Reread  the  words,  laying  they  were  fpoktn  to  Sir 
Jclm  Sire):? »v>.,  a Member  of  their  Houfe. 

After  3 ihort  flay,  the  Lords  Culled  fur  the  Mcficnger,  to  whom  the 
Lord-Keeper  grve  this  anfwer ; he  fignified  the  great  difire  and  care  of 
their  LiMdlhip*  to  maintain  am!  iiicrtal'e  the  coirefpotidcncics  betwixt  both 
Houfe*,  and  as  a tsftm.on y thereof  they  had  partly  taken  into  confidera- 
tiod  the  charge:  that  t be  Earl  of  Suffolk,  being  a mro  ul  great  place  and 
honour,  h.  d voluntarily  prou'flrd  upon  hi*  Honour  and  Soul,  that  there 
palied  no  Inch  word*  as  thole  worn  him  to  Sit  J-hn  Strangways : and  the 
f.'.ni-Keeper  wiflied  that  their  L<>rdfhip«  fpeedy  proceedings  in  this  bufi- 
nefs  might  teflify  their  love  and  gotitl-will  to  the  Commons  Houfe. 

The  nest  day,  being  the  t jth  of  April,  Sit  John  Strangtuays  made  a pro- 
telfetion  openly  in  the  Houle,  wherein  he  avowed  that  [.ootwithllanding 
the  Earl's  denial)  he  did  ipeuk  thofc  words  pofitively  untb  him,  ami  would 
maintain  it  any  way  fitting  a Member  of  that  Houfe,  or  a Gentleman  0! 
Honour. 

They  ordered  that  this  protsilation  fliould  be  entered  into  the  Journal- 
bock,  and  that  a Committee  fhould  take  into  confiderarion  what  was  fit 
ior  the  Houfe  to  proceed  to,  for  the  juftification  of  Sir  ’John  Strar.gwnjs, 
and  what  was  fitting  to  be  done  in  this  cafe,  and  to  examine  witnciTes  of 
the  proof  the  words. 

Upon  the  17th  day  Sir  Jsbit  Elliot  reported  what  the  Committee  had 
done  That. they  had  fcntfcrand  examined  Sir  Chriftepher  Nevil , who  re- 
lated, that  upon  Saturday  biingin  the  Lords  Committcc-Chambrr,  thiEail 
of  Suffolk  laid  thus  to  him:  Mr.  Attorney  hath  cleared  the  bufinefs, 3nd  hath 
made  the,  caufc  plain  on  the  King’s  fide ; and  further  laid,  Mr.  Selim  hath 
r-iteda  Record,  and  hath  deferred  to  be  hanged,  and  the  Lower  Houfe 
tliould  do  well  to  join  with  the  higher  in  a petition  to  the  King  tu  hang 
him  j and  uddvl  as  a realon,  for  Mr.  Selden  went  about,  and  took  a courle 
to  divide  the  King  from  his  people,  or  words  to  that  eftl-ct.  And  being 
afkcd,  whether  he  conceived  that  thofc  words  of  dividing  the  King  from 
his  peopl:,  had  relation  to  the  whole  and  general  etakm  of  Mr.  Selden 
before  the  Lords,  or  to  the  particular  of  razing  a record  i He  conceived 
they  were  referred  to  the  general  action. 

They  had  examined  one  Mr.  Liulctcn,  who  confeffed  he  heard  the  Earl 
of  Suffolk  fpcuk  to  a Gentleman,  whom  he  knew  not,  words  to  this  effedl, 
viz.  That  he  would  not  be  in  Mr.  Selden’ a coatfor  ic,ooo/.  arid  that  i\1i. 
Selden  deferved  to  be  hanged.  < _ 

The  lecond  part  of  this  report  concerned  the  particular  of  Sir  John 
Strangwayi,  wherein  though  the  Committee  found  no  witnefs  to  prove  the 
words  fpoken  10  Sir  John  Strangways,  yet  there  were  many  cfrcumJlances 
which  peifuaded  them  of  the  truth  thereof. 

1.  That  the  fame  words  in  the  fame  fyllables  were  fpoken  to  Sir  Cbr'sf- 
lophr  Nevil,  and  that  the  Earl  as  he  called  to  him  Sir  John  Ssraitgwoys,  fo 
he  called  to  him  Sir  Cbrijiopber  Nevil. 

2.  That  the  Earl  of  Suffolk  called  S it  John  Stnmgways  to  him,  and  fpakc 
to  him,  was  proved  bv  Sir  George  Fa tie,  and  Sir  Alexander  St.  Jsfip,  at 
which  time  the  Earl  formed  full  of  that  which  he  delivered. 

3.  That  Sir  John  Strangivats  infhntly  after  hisdifeourfe  with  the  Earl 
of  'Suffolk  went  to  the  Earfof  Hertford,  and  delivered  him  the  palTages  be- 
twixt than,  being  the  fame  related  in  the  Houfe. 

4.  From  the  unwillingncfs  of  Sir  John  Ssrangsuays,  though  called  upon 
by  the  Houfe,  to  tdrify  againft  the  Earl,  till  i£  was  nrfoived  by  qudliou 
he  fliould  do  it:  from  a probability,  ihqthad  not  thefe  words  been  fpoken 
to  himfclf,  it  is  like  he  would  have  produced  Sir  Cbrijiophir  Nsv.l,  from 
whom  he  aifo  heard  the  fame. 

5.  From  the  worth  of  the  Gentleman,  and  his  ingenuous  protection 
in  the  Houfe,  Thar  he  was  ready  to  juftify  the  truth  of  what  he  feud  in 
any  courfe  the  Houfe  fliould  think  meet,  or  was  fit  for  a Gentleman  of 
Honour. 

Hereupon  the  Houfe  relblved  upon  the  Qucftmn  > 

1.  That  the  Eaii  o (Suffolk,  noiwithfianding  his  denial,  had  laid  a 
moll  unjuft  and  fcandalous  imputation  upon  Mr.  Selden,  a.  Member  of  the 
Houfe,  being  imployed  in  the  fcrvicc  of  the  Houfe,  and  therein  upon -the 
whole  Houfe  of  Commons. 

2.  That  this  Houfe,  upon  due  examination,  is  fully  fatisfied  that  Sir 
John  Sirangouuys  (noiwithfianding  the  Earl  of  Suffolk's  denial)  hath  af- 
firmed nothing  but  what  is  moft.true  and  certain. 

3.  That  thefe  particulars  and  additions  be  again  prefented  to  the  Lords, 
ana  the  Earl  of  Suffolk  be  newly  charged  at  tile  bar,  and  the  Lords  deiired  to 
proceed  in  Juftitc  againft  the  Earl,  and  to  infliift  fuch  punifhmenc  upon 
him  as  an  offence  of  fo  high  a nature,  being  againft  the  Houfe  of  Com- 
mon?, doth  dcfervc; 

Sir  John  Elliot  was  fent  with  a meffageto  the  Lords  ; who  after  a while 
returned  rids  aufwer.  That  they  had  taken  themeffage  into  confederation, 
and  would  further  take  it  into  due  confutation,  and  iti  convenient  time 
would  return  an  anfwer  by  Mcflcnger?  of  their  own.  But  what  <uad  done 
in  this  affair  dots  not  appear. 

A/T R.  Neye,  on  the  16th  of  April,  offered  an  anfwer  to  the  inconveni- 
encies  prefented  by  Mr.  Attorney,  which  were  four  in  number. 

Firft,  where  it  was  "objected,  -that  it  was  inconvenient  to  exprefs  the 
esufe,  for  fear  of  divulging  the  Arcana  imperii,  for  hereby  ail  may  be  dif- 
covered,  and  abundance  of  Traitors  never  brought  to  Julticc: 

To  this  that  learned  man  anfevered. 

That  the  Judges  by  the  intention  of  the  Law  arc  the  King’s  Counfel, 
and  riiefccrets  may  iafely  be  committed  to  all  or  feme  of  them,  who 
might  advife  whether  they  wiil  bail  him  : and  here  is  no  danger  to  King,  or 
fubk-cfc  •,  for  their  oath  will  not  permit  them  to  reveal  the  fecrets  of  the 
King,  nor  yet  to  detain  the  fubject  long,  if  by  law  he  be  to  be  bailed. 

Secondly,  For  that  ohjeflion  of  the  children  of  OdantU,  he  laid  this  for 
a ground,  that  the  King  can  do  no  wrong  j but  in  cafes  of  extreme  ne- 


ccility,  we  muft  yield  fomsximes  for  the  prefervition  of  the  S re,  ubi  unisis 
dau.nuni  utiUtate puhliea  rependitur  ; hr  faid  there  was  no  truft  in  the  chil- 
dren ol  'I  taitors,  no  wrong  done  if  tlicydid  talefsure,  or  n-u ctfeertin car- 
eer e.  It  is  the  lame  cafe  of  ucceffity,  a>  when  to  avoid  the  burning  of  s 
Fuwn,  vr:  arc  foretd  to  pull  down  an  h or  eft  man’s  houfc,  or  u*  compel 
.1  man  to  dwell  by  the  fea-luic  for  defence  01  fortitude.  Yet  the  King  can 
do  no  wrong,  feu ; . lent:./  ju'it  eft  n;..  i jui la:  E go  the  Acl  ui  the  King, 
tho’  to  the  wr  ig  of  another,  is  by  th..  Law  made  no  wrong  1 as  if  he 
commanded  a ptrl'on  to  be  kept  in  prifen,  yet  he  is  relponlible  tor  his 
wrong  : he  quoted  a book,  4;.  6.  AJf.  Pen. 

Thirdly , 'I  t.  : infl.ince  made  of  U tjlnnuji.  firft,  be  faij  there  wa?  a great 
difference  between  thole  three,  Mainprife,  Rail,  ami  Replevin.  The  Sta- 
tute fays,  a man  cannot  be  replevied : Ergs,  not  bailed  nan  Jeyui'uv.  Main- 
prife  i<  under  pain  ; Bail  is  body  for  body  : but  no  pain  is  ever  in  Court 
:o  br  declared,  unlefe  the  party  appeals.  Replevin  is  neither  by  furery  nor 
bail  ; and  Replevin  is  never  m Court. 

Fourthly,  Where  it  is  faid  that  Bail  is  ex  gratia,  hcanfwcrs,That  if  the 
pri feme r comes  to  Hollar  Corpus,  then  it  is  not  ex  gratia,  yet  the  Court 
may  advife,  but  mark  the  words  ad  jubjiciendum  id  r/.ipitndum  prtut  curia 
tinfsdi  rav trie.  Now  it  i>  impofliblc  the  Judges  fhould  do  fo,  if  no  caufc  lie 
rxprciTcd;  for  if  they  know  no  caufc,  he  may  biing  the  firft,  fecond, 
third,  and  .fourth  Habeas  Corpus,  arid  lb  infinite  til)  he  find  himlclf  a per- 
petual prif.  ner  : lo  that  no  caulc  cxpreUcd,  is  worfe  for  a man  than  the 
grtateft  caufc  or  villainy  that  Can  be  imagined.  And  thus  far  proceeded 
tii«t  learned  Gentleman. 


A/T  R . GhmvUt  fa  id , That  by  favour  of  the  Houfe  of  Common*  he  had 
liberty  to  |pe.ik,  if  opportunity  were  eftered.  He  applied  his  anlwer 
to  one  particular  of  Mr.  Attorney,  who  affigned  to  the  King  four  great 
trufts : t.  War,  2 Coins,  1.  Denizens,  a.  Pardons  J k is  afii'iitcu  to, 
that  the  King  -is  tritfled  wi'll  all  thefe  four  legal  Prerogatives,  but  the  ar- 
gument followcrh  not,  the  King  is  trofted  with  m;my Prerogative.. : E’go, 
in  this  non  ftqaiiur  non  tfl  jnjj-chns  tnumeraih  part  Sum.  He  faid  he  could 
anfWer  thefe:  particulars  With  two  rules,  Whereof  the  firft  lhould  wipe  off 
the  firft  and  the  fecond  -,  ami  the  other,  the  third  and  fourth. 

The  Iirfl  rule  is  thi*  : there  is  no  fear  of  trufting  the  Kin»  with  any 
thing,  but  the  fear  of  ill  Counfel : the  Kins  may  cafily  there  be  trufteJ, 
where  ill  Counfel  doth  not  engage  both  the  King  and  fubjed?,  as  it  doth 
in  matter  of  War  and  Coin.  If  hcroirearry  in  tne  Wars,  ir  is  not  always 
pleiluntnr  ftrehivi , but  he  (marts  equally  with  the  people  j if  lie  abafe  his 
Coin,  he  lofcth  more  than  any  of  his  people;  Ergo,  he  may  fafely 
be  ti'uflcd  with  the  flowers  of  the  Crown,  War  and  Coin. 

The  fecond  rule  he  began  was  thi*.  When  the  King  is  trufted  to  confer 
grace,  it  none  thing  ; but  when  he  is  trufted  to  infer  an  injury,  it  is  an- 
other matter.  The  former  power  cannot,  by  mifcounfelling,  be  brought  to 
prejudice  another,  the  latter  may  ; if  thcKingpardorirth  a guilty  man,  he 
pimifhcth  not  a good  fubjcct;  if  he  denizen  never  fomany  ftrangers,  it  is 
but  damnum  fine  injuria : we  allow  him  a liberty  to  confer  grace,  but  not 
without  caulc  to  infer  punilbmcnt ; and  indeed  he  cnmiotdo  injury  ; for  if  h.e 
Command  to  do  a man  wrong,  the  command  is  void,  & all  or  fit  author,  anil 
the  aftor  becomes  the  wrong  doer.  Therefore  the  King  may  fafely  be 
trufted  with  War,  Coin,  Denizens,  and  Pardons,  but  not  with  a power  to 
impbUon  without  cxpreflkm  of  caufc,  or  limitation  of  time ; as  the  Poet 
tells  us,  bccaufe  Libert  as  potius  auro 

After  thefe  Debates,  tne  Houfc  of  Peers  called  upon  the  Judges  to  an- 
fwer the  Charge  of  ihe  Houfe  of  Common*,  for  their  Judgment  on  the 
Habeas  Corpus,  brought  in  Mich.  Term  by  the  Gentlemen  imprifoneil 
for  refufing  to  fubfcribe  to  the  Loan. 


Tie  sbtfvaer  of  the  Judges  for  Matter  of  Fa5  upon  the  Habeas 
Corpus,  2 1 April. 

HPHE  Chief-Jufticc  faith.  They  are  prepared  to  obey  our  command,  but 
they  tlcfirc  to  be  ai’.vifcd  by"  us,  whether  iheybeing  fworn  upon  pe- 
nalty of  forfeiting  Body,  Lands,  and  Goods,  into  the  King’s  hands  to 
give  an  account  to  him,  may  without  Warrant  do  this. 

The  Duke  laid.  He  had  acquainted  the  King  with  the  bufinefs,  and  for 
aught  he  knew  he  is  well  content  therewith  ; hut  for  better  afl'urance,  he 
hath  fent  lus  brother  of  Angl/fey  to  know  his  pleafure. 

Devsnfhirc.  If  a complaint  be  made  by  a mean  man  againft  the  grcatrft 
Officer  in  this  place,  he  is  to  give  an  account  of  his  doings  to  this  Houfe. 

Bilhopof  Lincoln.  This  motion  proceeded  from  him,  and  fo  took  it  for 
clear,  that  there  was  an  appeal  from  theChanccry  to  a higher  Court  than 
the  King's-Bcnch,  and  that  Court  hath  ever  given  an  account  of  their 
doings. 

The  Lord  Say.  He  wondered  there  fliould  be  any  queftion  made  of  this 
bufinefs,  becaule  in  bis  opinion  this  being  the  higheft  Court,  did  admit 
of  no  appeal. 

The  Prefdent . The  Judges  did  not  do  this  by  way  of  appeal,  but  as 
the  rr.oft  common  way  for  them,  this  being  a matter  concerning  the  King’s 
Prerogative. 

Lord  Say.  IT  they  will  not  declare  themfclves,  wc  mud  take  into  coilfi- 
dtration  the  point  of  our  privilege. 

The  Duke.  This  was  not  done  by  the  Judges,  as  fearing  to  anfwer,  but 
refpert  to  the  King.  And  now  his  brother  was  come  with  anfwer  from 
the  King,  that  they  might  proceed. 

Order  si as  taken  that  this  pc.JfugeJhou.li  not  be  entered  into  the  Journal-Back. 

Asset  Jo  judge  Whitlock,  fpakt. 


A Y Lords,  we  are  by  your  appointment  here  ready  to  clear  any  afper- 
* fion  of  the  Houfe  of  Commons  in  their  lacs  prefentmem  upon  the 
King's-Bcnch,  that  the  Subjedl  was  wounded  in  this  judgment  there 
lately  given.  If  fuch  a thing  were,  my  Lords,  your  Lo7dfhip9,  noc 
they,  have  the  power  to  queftion  and  judge  the  fame.  But,  my  Lords, 
I fay  there  was  no  judgment  given,  whereby  cither  the  Prerogative 
might  be  enlarged,  or  the  Right  of  the  Subje-3  trenched  upon,  fo 
is  true,  my  LoiJs,  in  Aficka/hnus  Term  lift,  four  Gentlemen  petitioned 
for  an  Habeas  Corpus , which  they  obtained,  and  Counfel  was  aftign- 
ed  unto  them;  the  return  was  per  fpeiiule  mandatum  Dmini  Regib 
which  likewife  Was  made  unlo  us  under  the  hands  of  eighteen  Privy  Coun- 
cillors. Now,  my  Lords,  if  we  had  delivered  them  preftntlv  upon  this,  it 
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muft  have  been,  becaufe  the  King  did  not  (hew  the  caufc,  wherein'  we 
(houlJ  have  judged  the  King  had  done  wrong ; and  this  i;.  beyond  our 
knowledge,  for  he  mizht  have  commuted  them  for  other  matters  than  we 
could  have  imagined;"  Out  they  might  fay,  thus  they  might  have  been 
kept  in  prifoti  all  their  days  ; 1 anfwer  no,  but  we  dm  remit  them,  that 
vtc  might  better  advife  of  the  matter  ; and  they  the  next  day  might 
have  ha'll  a new  Writ,  if  they  had  pleated.  But  they  fay,  we  ought  not 
to  h-s  c denied  bail  - 1 anfwct,  if  we  had  done  fo,  it  mud  n.eds  have  re- 
flected upon  the  Kins,  that  he  bad  unjuftly  impnioiitd  them.  And  it 
appea:s  in  Dy/r,  ; Lit-,  that  divers  Gciu.cmrn  being  L.umnir.rd,  and  re- 
quiring Hebei  Carpux,  feme  « ere  bailed,  other*  j emitted  : whereby  it  ap- 
pears, n.uch  is  Ut  to  the  difeivtion  of  the  Judges. 

For  that  'which  troubled  fo  much,  i/rritttur  qtianfqu/,  this,  my 
LorJs,  was  only  (as  I fa  id  before)  to  take  time  what  to  do;  and  where. vs 
they  wdl  have  a difference  beiwixt  remittitur  and  remittitur  qmujqne,  my 
Lords,  I cuufds  1 can  find  none ; but  fliefc  arc  new  inventions  to  trouble 
old  Records.  And  herein,  tin  Lords,  wc  have  dealt  with  knowledge  .tnd 
uoderttsnding  ; Tor  had  wc  given  a Judgment,  the  party  muft  thereupon 
have  rdted.  Every  Judgment  muff  come  to  an  ifiuc  in  matter  of  fact,  or 
demur  in  point  of  Law  ; hero  is  neither,  therefore  no  Judgment. 

A,  to  endeavouring  to  have  a Judgment  entered  ; it  true,  Mr.  Attor- 
nrv  prefted  the  fame  ; for  his  Matter's  fcrvicc ; but  wc  being  fworn  to  do 
right  betwixt  the  King  and  his  Subjects,  commanded  the  Clerk  u>  make 
n*  entrv,  but  according  to  the  old  form  ; and  die  t itle  was  given  by  the 
Chief- Juftic:  alone.  I have  fpcni  my  tune  in  this  Court,  und  i (peak, 
confidently,  I did  never  fee  nor  know  by  any  Record,  that  upon  fuch  a 
return  this,  a nmn  was  bailed,  the  King  not  tint  confultcd  with  in  luch 
a cafe  as  this. 

The  Commons  Houfe  do  nut  know  what  letters  and  commands  w = re- 
ceived, lor  their  remain  in  our  Court,  and  were  not  viewed  by  them  : for 
the  rdl  of  the  mailerg  pretented  by  the  Boufe  of  Commons,  they  were  not 
in  agitation  before  os,  whi  ther  the  King  may  commit,  and  how  long  he 
r.uv  detain  a min  committed.  Therefore  having  aulwerod  In  much 
as  concemcth  us,  I ddice  your  Lordfhips  good  eonUructioiis  of 
whjit  hath  been  faid. 

■JUDGE  Juno  faiii,  he  was  here  to  deliver  before  us,  what  Judgment 
.1  was  given  before  them  concerning  the  Habeas  Ctrfut  : lie  anfwered, 
No  judgment  was  given,  and  the  matter  of  fad  was  fuch  as  my  brother 
delivered  unto  you  yelterday.  Tittle  four  Gentlemen  were  committed  to 
the  Fleet,  Gate-haufc,  and' Mm  Dial  of  the  Houfhold.  Four  returns  were 
made  upon  the  Writs,  and  every  one  of  them  had  a Councilor  appointed, 
who  had  copies  of  the  returns.  A rule  was  granted,  their  Council  heard, 
and  exception  taken  to  the  return,  becaufe  it  did  not  Ihew  caufc  of  their 
caption. 

Thefe  were  of  no  force,  in  the  opinion  of  the  Judges.  The  next  excep- 
tion was,  becaufe  no  came  of  their  commitment  was  fbtwcd,  which  the 
Judges  held  to  be  all  one  in  point  of  Law.  Then,  my  Lord;:,  they  al- 
ledgcd  many  Precedents  and  Statutes  of  themfelves,  which  the  King's  At- 
torney anfwrreJ,  That  perfons  committed  by  the  King,  or  CounicJ,  were 
never  bailed,  but  his  picafurewas  fiift  known. 

We  eg: ted  at  the  Chamber  of  the  Chief- Jufticc,  (hat  all  rhe  Statutes 
ailed L'Cil  "arc  in  fiuce  j but  whether  we  fhould  bail  them  or  no,  was  the 
queduon,  therefore  we  remiued  them  quoufqut.  After  which  Mr.  Attor- 
ney required  a Judgment  might  be  entered  : 1 commanded  the  Clerx,  he 
Ihould  not  fatter  any  fuch  tiling  to  be  done,  becaufe  we  wouid  be  better 
tdvifed. 

But  fome  will  fay,  our  Aft  is  orberwife:  I anfwer.  No;  for  wc  have 
done  no  more  than  wc  do  upon  an  ordinary  Writ,  when  we  purpofe  to 
be  better  adyifvd,  and  that  was  only  an  interlocutory  ordn.  But,  my 
Lords,  put  the  cafe  a Helens  Capt>s  fhoull  be  granted  for  one  that  is  com- 
mitted by  the  Iluufc  of. Common*,  would  they  (think  you)  take  it  well 
he  fi.ould  De  bailed  at  his  fitft  coming  to  the  Court  f 1 think  they  would 
Hut,  and  I think  the  King  would  have  done  fo  in  this  cafe.  Now,  my 
1 .or b: , there  i-  a petition  of  Right,  and  a petition  of  Grace:  to  be  hailed, 
is  a matter  of  Grace  ; therefore  it  s'mnii  be  brought  upon  an  Hube/is  C;r- 
fu  1,  snd  not  boiled,  he  cannot  lay  the  Court  hath  done  hirn  any  wrong. 

I have  now  ferved  frvtn  years  a Judge  in  this  Court,  and  ms  lonfciene- 
btereth  me  wjtncfs,  that  ( have  not  wronged  the  fame;  I have  been  thought 
- lor.rtinics  too  forward  for  the  Liberty  ol  the  Subjrft.  i am  niyiclf  Liter 
lUn iv,  my  Aim*  flora  gave  their  voice  for  Magna  Ciena.  1 cum)  that 
Houfe  flijl,  wmdi  they  did ; 1 do  not  now  mean  to  draw  Goo’s  wrath 
upor  my  j-oftrnty ; anu  ificufore  1 will  neither  advance  the  King's  Prc- 
Kgaiive,  nor  It  hen  :br  Liberty  of  the  Suhjift,  to  the  danger  of  either 
King  cr  People,  This  is  my  protefficni  before  God  and  your  Lordlhips. 

1 L1  D G E Didder u'gt  (aid,  1 1 is  no  more  fit  for  a J udge  to  decline  to  give 
J an  .cvi-unc  of  his  Doings,  than  for  a Chriflian  of  his  Faith.  God 
knowrth,  1 have  endeavoured  always  to  keep  a good  conference;  for  a 
troubled  ore,  who  can  bum  ? The  Kingdom  bolds  of  none  but  God,  and 
J lu'grr.i nt»  do  not  pals  privately  in  Chambers,  but  publickly  in  Court, 
where  tviy  one  may  hear,  which  eaufeth  Judgment  to  be  given  with  ma- 
turity. Y'.ipi  Lordfhips  have  beard  the  particulars  delivered  by  my  Bre- 
thren, how  that  Counfe!  being  afligiied  to  thofe  four  Genthmcn,  in  the 
lurirr  end  of  MicLo.lm.i  Trim  their  caufc  leccived  heating;  and  upon 
confideiition  of  the  Sr.  iuus  and  Records,  we  found  I'ornc  ot  them  to  be 
^VTor^ii.g  to  the  good  old  Law  of  Afagne  Chert*  : but  wc  thought,  that 
•hey  did  Hoi  come  fo  ctefe  to  this  cafe,  as  that  bail  Ihould  Lc  ihc.'cupou 
patently  granted.  My  Lords,  the  Habeas  Corpus  cc.-iinl-.  of  three  p..r;s, 
thr  Writ,  the  Return  open  the  Writ  or  Schedule,  and  the  Entry  ot  Rule 
weiting  the  Hubei  Ce’pus ; and  the  Return,  together  with  the  opinion  of 
•he  Court,  either  a rtmiltitur , or  Iraditur  in  BuUtum.  In  this  cafe  a remit- 
titer  was  granted,  which  wc  did,  that  we  might  take  better  adviferoent 
upon  t lie  cafe,  and  upon  the  rerrJttitar  (my  Lends)  they  might  have  had  a 
new  Writ  the  next  day  ; anil  I wifh  they  had,  becaufe  it  may  be  they  had 
fen  more,  and  We  had  been  eafed  of  a great  labour.  And,  mv  L .iJ*, 
wken  the  Attorney,  upon  the  remUilur,  prelfcd  an  entry,  we  all  ftnurly 
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charged  (he  Clerk  that  he  fhould  make  no  other  entry  than  fuch  as  our 
Prcilccelfors  hail  ulually  made  in  like  cafes  : for  the  difference  (iriy  Lords) 
betwixt  rtmi  tiiur  and  ttetilfilur  qua-ijji.e,  I could  never  yet  find  any.  I 
have  now  fat  in  this  Court  fifteen  yttJrS,  and  1 Ihould  know  fomething; 
furcly,  if  I had  gone  in  a mill  to  long,  feme  Unit  would  cleave  to  my 
d oaths.  1 am  old,  and  have  one  foot  in  the  grave,  therefore  I will  look 
to  the  hetter  parr,  as  near  as  I can.  But  omnia  habere  in  mimtria,  & iit 
nulla  error/,  iivinum  ptitat  tjl  qnam  bttmenam. 

' | HE  LopJ-Chief-Juflice,  Sir  ttiibaht  Hyde,  (aid.  He  fhould  not  fpeak 
with  confidence,  unlcfs  ho  might  flanJ  right  in  die  opinion  of  the 
Houfe ; and  prbrefled  what  he  fpsltc  tlie  day  bciorc,  was  not  (aid  by  him 
with  any  purpofe  to  trench  upon  th.  Privileges  of  this  Houfe,  but  out  of 
that  reiped  which  by  his  place  he  though:  he  owed  to  die  King.  He  laid, 
concerning  the  point  lie  was  to  Iptak  of,  that  he  wohld  not  trouble  the 
Lords  w::h  thing;,  formerljr  repeated,  wherein  hccoucuncd  with  his  Bre- 
thren, He  laid,  if  it  were  true  the  King  might  not  commit,  they  had 
done  wrong  in  nor  partly  delivering ; for,  my  Lords  (faith  he),  thde Sta- 
tutes and  good  Laws  being  all  in  force,  we  meant  not  to  trench  up-an  any 
of  ih;in  ; moD  <»f  them  benig  Commentaries  upon  Magna  Cbartu:  but  X 
know  not  any  Statute  that  gocth  fo  far,  chat  the  King  may  not  commit. 

I hcrefore  jxJRiy  we  think,  wa  delivered  tlie  interpretation  thereof  to  tliat 
purpolc  : for,  my  Lords,  l.tx  terrir  is  not  to  be  found  in  this  Stature,  they 
gave  me  no  crumple,  neither  wa-  there  any  caufc  fliaved  in  the  Return. 

A precedent  (my  Lards)  that  hath  run  in  a Dorm,  doth  not  much  direct 
us  in  pomt  of  Law,  and  Records  are  the  bell  Tcrtimonics.  Thofe  pre- 
cedents they  brought  bring  rt-d,  wc  ibewed  them  wherein  they  were  mif- 
t.ikcn  ; 1 1 we  have  el  red,  erremut  turn  fair  tins,  and  they  can  Ihcvv  no  pre- 
cedent, but  that  our  PreJcccflars  have  dune  as  we  have  done,  fometime* 
bailing,  fometitijcs  remitting,  fbtni: times  difdiarging.  Yet  wc  do  never 
bail  any  committed  l>v  the  King,  nr  his  Council,  till  his  pleafurc  bt  firlt 
known.  Thus  dtd  the  Lord-Chief- Jultic:  Cake  in  Raynet' s calc.  They 
lay,  tins  would  have  been  dune  if  the  King  had  not  written;  hut  why 
then  was  the  letter  read  and  publilhcd,  and  kept ; and  why  was  the  Town- 
Clerk  fent  carciully  to  enquire  (becaufe  the  letter  fo  directed)  whether 
tbefc  turn  offered  for  bail  were  Subfidy  Men  ? The  letter  /heweth  alfo, 
ilia:  B<ehvitb  was  committed  for  fufpicion  of  being  acquainted  with  the 
G uripowdcr-Tjradbn ; but  no  proof  being  produced,  the  King  left  him 
to  be  baited. 

Tbe  Earl  * s/WaRWICK'i  Spe^b,  St  April,  1628. 

V/T  Y Lords,  I wdl  obferve  lomrthing  out  of  the  law  wherein  this  Li- 
berty of  the  Subject's  Perfon  is  founded,  and  forms  things  out  of 
precedents  which  have  been  allcdged.  For  the  law  of  Magua  Cb.rta , and 
the  rell  concerning  thefe  points,  they  arc  acknowledged  by  all  to  be  of 
force;  and  that  tiny  were  to  lecurc  the  fubjeds  from  wrongful  imnrifou- 
mint,  as  well,  or  rather  more  concerning  the  King,  thiTn  the  fubjrct. 
Why  then,  befidcs  the  grand  Charter,  and  thole  fix  other  Acts  of  Pur!:- 
ament,  in  the  very  point,  wc  know  that  AJagna  C:..rta  hath  been  ai  Bait 
thirty  times  confirmed ; fo  that  upon  the  matter  wc  have  fix  or  tevcn-aml- 
thuty  Afts  of  Parliament  to  confirm  this  Liberty,  although  it  w.«  made 
matter  of  dcrifion  the  other  day  in  this  Home. 

One  is  that  of  36  E.  III.  N*\  9.  and  another  in  the  fame  year,  N».  20. 
not  printed,  but  yet  as  good  as  thofe  that  are  ; anil  that  of  42  E.  lll,  t)tp. 
3.  fo  exprefs  in  the  point,  cfpeC tally  the  Petition  of  the  Commons  that 
year;  which  was  read  by  Mr.  Litilnn  with  the  King’s  anfwer  fo  full,  and 
ircc  from  all  exception,  to  vvhiqh  1 refer  your  Lurdlffipv,  chat  1 know  not 
how  any  thing  in  the  world  can  be  more  plain.  And  therefore,  if  in  Par- 
lroment  ye  Ihould  make  any  doubt  ,,l  that  which  is  fo  fully  confirmed  in 
Parliament,  and  in  a calc  fo  clear  g<.  about  by  new  girdles  to  alter  thcoid 
and  good  Law,  wc  lluill  not  only  forfoke  tlie  ltcps  of  our  Anceftors,  who 
in  cafes  of  fiuall  importance  would  anfwer,  nebuaui  muter/  Irgis  Anglt*  j 
but  we  (hall  yield  up  and  betray  our  Right  in  the  greatdi  inheritance  the 
fubiecte  of  England  have,  and  that  is  the  Laws  of  England.  And  truly  I 
wonder  how  any  man  can  admit  of  fuch  a glof;  upon  the  plain  Text/ as 
Diould  overthrow  the  force  of  the  Law : for  whereas  tbe  Law  of  Alo.’tia 
Ciarta  is,  that  no  Frconan  Dull  be  impril'oncd  but  by  lawful  Judgment 
of  his  Peers,  or  the  Law  of  tile  Land  ; therefore  that  the  King  hath  power 
to  commit  without  caufc,  is  a fenfe  not  only  exprefsiy  contrary  to  other 
Adis  of  Parliament,  and  thofe  cfpecially,  formerly  cited,  but  r.gaiuft  com- 
mon fenfe.  For  Mr.  Attorney  confeflcth  this  Law  concerns  the  Kiror  ; 
why  then,  where  the  Law  faith  the  King  Dial  I nor  commit,  but  by  the 
I.aw  of  the  Land,  tlie  meaning  mull  be,  as  Mr.  Attorney  would  have  it 
that  the  King  muft  not  commit  but  at  his  own  plcalure/  And  (hall  we 
think  that  our  Anceftors  were  fo  foolifli,  to  hazard  their  perfons  and  cf- 
tates,  and  labour  fo  much  to  get  a Law,  and  to  have  it  thiity  times  con- 
firm'd, dial  the  Kingmight  not  commit  his  Subjects  hut  at  his  own  p!-a- 
fuic  r And  if  he  did  commit  any  of  his  Subjects  without  a caufc  fhewn, 
then  he  muft  lie  during  plcafure,  than  which  nothing  can  be  imagined 
nioie  ridiculous,  ami  eon.rary  to  true  reafon. 

For  the  precedents,  l obfi-rve,  that  there  hath  been  many  fhewn,  by 
which  it  appears  to  me  evidently,  that  fuch  as  have  been  committed  by 
the  King's  Council,  they  have  been  delivered  upon  Hebea  1 Carpus,  and 

that  conihndy.  It  is  true,  that  Dime  precedents  were  brought  on  the 

King’s  parr,  that  when  fomc  of  thefe  pirfons  defiled  to  be  delivered  by 
Uditai  Caput,  the  King,  or  his  Council  lignified  his  Majefty's  pleafurc 
that  they  fhould  be  delivered,  nr  the  King's  Attorney  liarli  come  into  the 
Court,  and  related  the  K ng’s  command  : but  this  terms  to  make  for  the 
Subject ; for  it  being  ui  his  MjirDv’s  power  to  deliver  them,  who  by 
his  fpccial  command  were  imprifoned,  may  not  we  well  think,  that  his 
Majrlly  wool  I lath-t  at  that  time  have  flayed  their  deliverance  by  Law, 
than  furthered  it  with  his  lettcis  ; and  made  the  prilbiurs  rather  beholden 
to  him  for  his  grace  and  mercy,  than  to  the  Judges  for  Jufticc,  had  not  his 
Majcfty  known  that  at  that  lime  they  ought  to  have  been  delivered  by 
Law  ? I think  no  man  would  imagine  a wife  King  would  have  1'ufFercd 
his  Grace  and  Prerogative  (if  any  fuch  Prerogative  were)  to  be  fo  conti- 
nually qoullioncd  ; and  his  Maji  tty  and  his  Council  fo  far  from  command- 
ing the  Judges  not  to  proceed  to  deliver  the  prifuncr  by  them  committed. 


Vot.  VII. 


" Tliu  was  Rulers  Earl  of  ITarwitb,  afterward*  Admiral  (br  the  Long  Parliament. 
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without  caufc  flu-vvn,  as  that  on  the  other  fide,  which  is  all  the  force 
of  thefe  precedents,  the  King  and  the  Council  fignihed  to  the  Judges, 
that  rltcy  ftiould  proceed  to  deliver  the  parties.  Certainly  if  the 
King  had  challenged  any  filch  1’rcrogativc,  that  a perfon  committed,  with- 
out any  caufc  fitewn,  ought  not  to  be  delivered  by  the  Judges  withput  hrs 
confent,  it  would  hive  appeared,  by  one  precedent  or  other  amongft  all 
that  have  been  produced,  that  his  Majefty  would  have  made  fome  claim  to 
f ch  a Prerogative.  But  it  appear*  to  the  contrary,  that,  in  many  of  thefe 
cafes,  the  King  or  his  Council  did  nev-.r  iutoroofe ; and  where  they  did, 
it  was  always  in  affirmation  and  encouragement  to  that  Court  to  proceed. 
And  b elides,  the  writing  of  letters  from  his  Majelly  to  the  Judges  to  do 
Juftiee  to  ins  Mine  fry's  Subircb,  may  with  as  good  rcafon  be  interpreted, 
that  without  thofe  Letters  they  might  not  do  J ui'iice  : alia  the  King  ligni- 
fied  his  willingneffl,  that  inch  and-  fuch  perfons,  which  were  committed 
by  him,  ftiotilJ  be  delivered  ; therefore  t hr  . could  not  be  delivered  without 
it,  which  is  a ftrange  realm.  So  that  finding  the  Laws  fo  full,  fo  many, 
and  fo  plain  n the  point,  and  finding,  tharwhenever  any  were  committed, 
without  caufc  (hewn,  and  brought  their  Hub, -as  Corpus , they  were  de- 
livered, and  no  command  ever  given  to  the  contrary,  or  claim  made  on  the 
Kino’s  part  to  ary  luch  Prerogative  : I may  fafely  conclude,  as  the  Houfc 
of  Commons  have  doin'  ; and  if  any  one  precedent  or  two  of  late  cun 
be  (hewn,  that  the  Judges  have  tint  delivered  the  i rifoners  fn  committed, 
I think  it  is  rbeir  fault,  and  to  be  inquied  of-  But  contrary,  it  feems  to 
me  to  be  an  undoubted  Liberty  of  the  Subjcfl,  that  if  he  b=  committed 
without  caufc,  or  without  cattle  Ihcwn*  yet  lie  may  have  fome  fpeedy  cour fc 
to  bring  himfelf  to  riot,  eiuier  to  jnltify  his  own  innocency,  or  to  receive 
t»i  1 1 foment  act  -rd  r..;  to  «•  , fault : for  God  forbid,  that  an  innocent  man, 
y the  Laws  of  England,  ihouid  be  put  in  worfe  cafe  than  the  moll  grievous 
itialefadfrirs  ate , which  nniil  needs  be,  if  this.fliould  be,  that  if  a caul'e 
be  fin-wed,  he  may  have  hi»  trial;  hut  if  none,  he  mull  lie  and  pilie  in  pri- 
fon  during  ple.ilure.  f.lr.  Serjeant  A)L!c r,  the  other  day,  told  your  Lord, 
ihips  of  the  Emblem  of  a King,  but  by  his  leave  made  wrong  ufc  ol  it. 
For  a King  bears  in  one  hand  the  Globe,  and  in  the  other  tree  golden 
Scepter,  the  types  of  Sovereignty  and  Mercy,  but  the  Swotdof  Juftiee 
is  ever  cartieJ  before  him  by  a Miniftcr  of  Juflice;  which  (hews.  Sub- 
jects may  have  their  remedies  tor  injullice  dune,  and  appeals  to  higher 
powers  : for  the  Laws  of  England  are  fo  favourable  to  their  Princes,  as 
they  Can  do  no  Injullice. 

1'hercfbre  1 will  Conclude,  as  all  difputes  I hold  do,  Magna  tjl  vtritat 
If  prerva/ebn ; lo  1 make  no  doubt,  we  living  under  fo  good  a Prince  as 
we  do,  wnen  this  is  reprefetued  unto  him,  he  will  anfwcr  us,  Magna  tjl 
Charta  If  presvultbit. 

From  this  time  to  the  25th  of  the  fame  month,  the  Houfc  of  Commons 
in  a grand  Committee  fpent  mod  of  their  time  in  debate  about  Martial 
Law,  and  part  1 hereof  in  giving  the  Lords  a meeting  at  two  conferences, 
concerning  their  refolves,  in  order  to  a Petition  of  Right,  tranfmitted  by 
the  Commons  to  their  Lordfhips. 


Friday,  215th  t / April,  ifeaS,  the  Lords  had  a eonftrtncc  with  the  Commons, 
where  the  herd  Jrckbijhop  j Canterbury,  ( Dr.  George  Abbot)  fpakt  as 
fallouts : 

Gentlemen  cf  the  Honft  f Commons, 

THE  fcivice  of  the  King  and  fafety  of  tltc  Kingdom  do  call  on  us  mv 
Lords,  to  give  all  convenient  expedition,  to  difpatch  fume  of  thelc 
great  ami  weighty  bufineflei  before  us.  For  the  better  effecting  whereof, 
mv  Lords  have  thought  fit  to  let  you  know,  that  they  do  in  lencral  agree 
with  you,  and  doubt  not,  but  you  will  agree  with  us,  to  the  tell  of  your 
power,  to  maintain  and  fupport  the  fundamental  Laws  of  the  Kingdom, 
and  the  fundamental  Liberties  of  the  Subject:  for  the  particulars  whicli 
mav  hereafter  fall  in  debate,  they  have  given  me  in  charge  to  let  you  know. 
That  what  hath  Veen  pnrfcnted  by  you  unto  their  Lordfhips,  they  have 
laid  nothing  of  it  by,  they  arc  not  out  of  love  with  any  thing  that  you 
have  tendered  mito  them  ; they  have  voted  nothing,  neither  are  they  in 
love  with  any  thing  proceeding  from  themfeives  : for  that  which  we  fhall 
fay  and  propofc  unto  you,  is  out  of  an  intendment  to  invite  you  to  a mu- 
tual and  free  conference,  that  you  with  confidence  may  come  to  us,  and 
we  with  confidence  may  fprak  w th  you  ; fo  that  we  may  come  to  a cun- 
clufiun  of  thofe  things,  which  we  both  unanimoufly  dciirc. 

We  have  refolved  of  nothing,  defigned  or  determined  nothing,  but  de- 
fire to  take  you  with  us,  praying  help  from  you  as  you  have  done  from 
us. 

Mv  Lords  have  thought  of  fome  Propofitions,  which  they  have  ordered 
to  be  read  here,  and  then  left  with  you  in  writing,  that  if  it  feem  good  to 
you,  wc  may  uniformly  concur  for  the  fubftancc  ; and  if  you  differ,  that 
you  would  be  plcafcd  to  put  out,  add,  alter,  or  diminifh.as  you  fhall  think 
fit.  that  fo  we  may  come  the  better  to  the  end  that  we  do  both  fo  defiroufly 
embrace. 

‘then  the  five  Propjitioni  following  were  read  by  the  Clerk  of  (he  Upper 

1.  -"t  HAT  hi<  Majefty  would  be  plcafcd  gracionfly  to  declare,  That  the 
* good  old  Law  called  Magna  Charta,  and  the  fix  Statutes  con- 
ceived to  be  declarations  and  explanations  of  that  Law,  do  frill  Hand  in 
force  to  all  intents  anti  purpofes. 

2.  That  his  Majefty  would  be  pleafed  gracioudy  to  declare.  That  ac- 
cording to  Magna  Charta,  and  the  statutes  afore-named,  as  alfc  according 
to  the  inc.fi  ivui-ut  Cuftoms  and  Laws  of  this  Land,  every  free  Subject  of 
ibis  Realm  bath  a fundamental  Propriety  in  his  Goods,  and  a fundamental 
Liberty  of  his  Perforj. 

3.  That  his  Majefty  woulJ  be  gracioufly  plcafcd  to  declare.  That  it  is 
his  roval  pfeafunr  to  ratify  and  confirm  unto  all  and  every  his  loyal  and 
faithful  Subjects,  -all  their  ancient,  fcvrral,  juft  Liberties,  Privileges,  and 
Rights,  in  as  ample  and  beneficial  manner,  to  all  intents  and  purpofes,  3S  j 
thcTr  Anccfrors  did  enjoy  the  fame,  under  the  Government  of  the  bell  of 
his  raoft  coble  Progenitors. 


4.  That  his  Majefty  would  he  pl&ifej  gracioufly  to  declare,  for  the  good 
content  of  his  Loyal  Subjects,  and  for  trie  fccur.ng  them  Loin  future  fear, 

hat  in  all  cafes  within  the  cagmzance  of  the  Cuimnor.  Law  concerning 
the  Liberties  of  the  Subject,  li,»  Majelly  would  proceed  according  to  the 
Common -Law  of  this  Land,  and  act  -rduig.  to  cue  L-re-  s-  ..itablilhcJ  m the 
Kingdom,  and  in  no  uthcr^ manner  or  wife. 

5.  As  touching  tu*  Majcfty's  Royal  Prerogative,  int/inlical  to  his  Sove- 
reignty, and  intruded  him  withal  from  God,  ad  tommunesu  t-jiiu; popi.li  jalu- 
lent,  i~  net  ad  dtfi<  uHis-sm-,  In  Majefty  would  rrfulvc  iottoufcerdiv  irt  toe 
fome,  to  the  prejudice  of  any  of  Ins  loy  al  p- ojle.  in  the  p.xprictv  of  tluur 
u-hiUs  or  liberty  of  their  Perfons.  And  in  cafe,  for  the  fceuritv  of  In* 
Majefty**  Itoya!  Perfon,  the  common  fofctj  of  hi.  People,  or  the  pcactabic 
government  of  this  Kingdom,  his  Majefty  dull  find  juft  caufc  for  rcafon  of 
Mate  tormprifon  or  nfftrarn  any  man  » perfon,  hr>  Majefty  would  g acr- 
cwfly  declare.  That  within  a convenient  time  he  Hull,  and  will  txprcfc 
tne  caufc  of  the  commitment  or  rcftrulnr,  either  general  or  fpccial ; „nd 
upon  a caufc  fo  cxpreflisl  will  leave  him  immediately  to  02  tried  acconlinff 
to  the  common  juftiee  of  the  Kingdom. 

After  the  reading  if  the  Propofitions,  the  JrcUiJbop /aid : 

This  is  but  a Model  to  be  added  unto,  altered,  nr  diminilhed,  as  in 
your  rations  and  wrfdoms  vc  fhall  think  lit,  after  yc  nave  communicated 
the  lame  to  the  reft  of  the  Members  of  the  Houle. 

To  this  Speeeh , Sir  Dudley  Diggs,  it  being  at  ,1  free  arftrtnee  in  behalf  of 
the  Commons,  made  tfois  Jteph  : 

Lords,  it  hath  plcafcd  Almighty  God  many  ways  tn  kiefs  the 
Knights,  Citizens  and  Burgeses,  now  alfcmbled ‘ in  Parliament# 
witn  great  comfort,  and  ftrong  hopes,  that  this  will  prove  as  happy  a Par- 
lijuucnt  as  ever  W3s  in  England.  And  in  their  confulutiom  for  the  fervico 
ol  Ins  iVLijifry,  and  the  ufety  of  tins  Kingdom,  our  fpccial  comfort  and 
ilrorig  hopes  have  niei»  jrom  the  continued  good  re-lpetl,  which  your  Lord- 
Ihijta  fo  nobly  have  been  plcafcd  to  (hew  unto  tflon  ; particularly  at  this 
prcicnt,  in  your  fo  honourable  proicilion  to  agree  with  them  in  general.  |i 
111  deliring  to  maintain  and  fupport  the  fundzrnental  Laws  and  Liberties 
ol  England. 

1 he  Commons  have  commanded  me  in  like  fort,  to  allure  your  Lord- 
lhips  they  have  been,  are,  and  will  he,  as  ready  to  propugn  the  jufr  Prero- 
gative of  his  Majefty,  of  which  in  all  their  Arguments,  acaichcs  ol  Re-  I 
cords,  and  Refolutions,  they  have  been  mod  careful,  according  to  that 
which  formerly  was,  and  now  again  is,  protollcd  by  them. 

Another  noble  argument  of  your  honourable  difpofition  towards  them 
is  exprelfed  in  this,  That  you  are  pleafed  to  exped  no  preforit  an  fiver  from 
them,  who  arc  (as  your  Lordlhips  in  your  great  wildoms,  they  doubt  not, 
have  coniidcrcd  j a great  Body,  that  muft  advife  upon  all  new  propofitions, 
and  refolve  upon  them  before  they  can  give  anlWer,  according  to  the  antienc 
order  of  their  Houfc.  But  it  is  manifeft  in  general  (God  be  thanked  for 
it)  there  is  a great  concurrence  of  alFeclion  to  the  fame  end  in  both 
Houles,  and  fuch  good  harmony,  that  I intreat  your  Lonllhips  lea-.c  n» 
borrow  a companion  from  nature,  or  natural  philofophy -.  As  two  Lu  es 
iv-.ll  ftrung  and  tuned  brought  together,  if  one  be  played  on,  liufo  frr.r.vs 
and  Iticks  will  ftlr  upon  the  other,  though  it  lie  foil ; fo  though  wc  have 
no  power  to  reply,  yet  thelc  things  faid  and  propounded  caiinoi  but  work 
in  our  hearts,  and  we  will  fsithiully  report  ihcfc  pulTages  (o  our  M..nfe, 
from  whence  in  due  time  (we  hope)  your  Lordlhips  lhall  receive  a con- 
tentful aniwer. 

Mr.  Seldcn’x  Speeeh,  a' cut  the  five  Propofitions  font  from  the  Lords  to  the 
Htufe  f Commons,  April  26,  1628. 

TjIdH  Debate  is  now,  how  we  like  of  the  Propofitions.  Ours  were  re- 
folutions of  Law,  and  no  man  can  make  queition  of  them.  And  a* 
wc  are  conllunr,  fo  I hope  they  of  other  places  that  have  weighed  them, 
are  of  the  fame  mind  with  us.  ’But  now  their  Lordlhips  laying  thpm  by, 
propound  what  they  would  have  to  be  Law.  As  they  may  Ipc.ik.  to  what 
comes  from  us,  fo  may  we  to  what  comes  from  them,  and  they  did  invite  u3 
thereto.  1 tlnnk  there  is  not  one  of  the  five  fit  to  be  defired  and  afired. 

1 he  lirft  threeare  not  fit,  for  there  is  no  uil  of  them  in  thelc  great  ques- 
tions. The  fourth  we  have  already,  sndrhc  fifth  is  not  fit  to  bc  had  at  all, 

The  firft  is,  to  declare  that  Magna  Charta  and  the  fix  StatuUt,  conceived 
to  be  declarations  and  explanations  of  that  Law,  do  frill  fraud  m hirer  to 
all  intents  and  purpofes.  Confidcr  ivbal  it  is  we  afk : W110  d iubt- whe- 
ther they  fraud  in  force ornof  Indeed  fome  have  publilhcd  that  Magna 
Charta  is  but  a Charter,  and  no  Law.  But  it  is  an  Ai£t  ol  Puiliamim  } 
and  let  men  fpcak  what  they  will,  that  was  tire  faihiun  of  Statutes  till 
printing  came  in.  The  Statutes  were  lent  down  in  the  King’s  name  to 
be  proclaimed,  and  he  prefixed  his  name,  and  this  was  till  about  Hen.  \ 1. 
Alfothc  body  of  Magna  Cha’ta  is,  that  it  is  confcmed  to  by  all  the  Earls, 
ifc.  and  for  the  affem  there  was  a fifteenth  gramvd,  and  clearly  that  cannot 
be  without  an  Ail  of  Parliament ; arid  10  conllant  it  is,  that  all  elfc  in 
it  is  tn  Ibis  day  put  in  execution.  In  former  Parliaments,  by  thirty  eC 
lraft,  it  was  confirmed,  bpt  rr  was  not  of  neccffiiy,  and  yet  they  arc  forcr 
than  this  declaration  you  will  now  add.  For  the  freond,  that  his  Majefty 
will  declare  that  every  Subject  hath  a Propriety  in  his  goods,  and  Liberty 
of  his  pirfun  j they  that  tirew  this  might  mean  funewbat  more  titan  I 
underftand  : 1 know  not  what  wc  gain.  Who  doubts  of  our  propriety  ? 

I nev.r  heard  it  denied,  but  in  the  pulpit,  which  l*  of  no  weight.  For 
the  third,  that  bis  Majefty  will  confirm  all  juft  liberties}  none  can  tell 
what  this  will  produce.  * It  i»  not  fit  we  trouble  his  Majefty  with  ir.  The 
fourth  is  not  fit  to  be  afleed;  That  in  all  cafes  within  lire  cognizance  of 
the  Common  Law  concerning  the  Liberties  of  his  bubjcdls,  his  Majefty 
would  procred  according  to  the  Common  Lew.  1 conceive  hi*  Majefty 
never  proceeded  but  according  to  Law.  It  may  be  there  were  commit- 
menis,  yet  the  Courts  of  Juftiee  were  open  for  the  part  es  to  feck 
Jufocc.  And  if  any  thing  be  done  arainft  the  Law,  th'.-re, 

it  is  the  fault  of  them  that  ft;  there.  So  vve  fiiall  take  tt.  But 

yet 
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j,jj  Majefly  hath  done  nothing  again!!  the  Law.  For  the  fifth,  it  is 
not  fit to  he  had,  and  therefore  not  fit  to  be  aiked.  If  wc  aft  it  parlia- 
ntentarily,  we  fhall  have  n Law  to  that  Settle, and  fo  w.  flisll  deltroy  our 
fundamental  Liberties,  which  v have  already  refolvcd.  Now  a tonnrni- 
fnt  1 1 ib'  mufl  he  let  down,  fn  former  Times  there  was  no  need  n:  fueh 
iditi.v  •.ti-m.%  ; for  inch  Law  of  State,  in  a convenient  time  every  Man  was 
to  i).-  ii  '.v .re!  by  Law.  If  they  were  fi  wiic  then  to  Hold  it  ntediefs, 
why  is  it  now  necrftiry  ? And  lor  convenient  li-rtr  5 What  is  cmvrni.-nt  time? 
Wno  Dull  ju«gr  of  it  but  the  Judges?  Am'  fo  they  now  (bail  nave  the 
Power  o'  ihcL  'rds,  and  of  the  Council.  Alio  now  we  ,!«nr:  in  S*ne 
Cafes  the  Prerogative,  {?.■,  1 would  fain  fee  if  any  Pcrfon  may  not  be 
committed  at  Pie.ifwrcby  this  Cluufe,  and  no  Man  it  exempted.  At  this 
little  Gap  e»cry  Man's  Liberty  may  in  Time  go  out. 

The  Luminous  were  not  fativficii  with  th.fe  Ptopofitionx,  which  were 
(yjntcv.  ed  to  chuuk  the  Petunia  ot  Right,  then  under  Con  fide  tat  ion,  but 
demurred  Upon  thim. 

Moi.J-.y,  April-  ird  Keeper  fait  l»  hah  H:u(n  tf  Pen  Hum.  n:  by 
the  Kwg’t  C-  meiuend,  tt b>  tt-v»  then  pre/int. 

MV  Lords,  and  ye  the  Knight*.  Citium,  and  Butg.fT.-s  of  the  Houfc 
1 f Crsamoiir,  ye  cannot  but  retnem&er  the  great  and  important  Ai- 
lairs,  concerning  tl"  Safety  both  of  State  and  Religion.  deeiareJ  hr  ft 
Irctni  hix  Majvfty’ » own  Mo^th,  to  be  th-  Uaufc*  of  the  nlftnioHn  • of  tiiL 
parliament  ; the  Senfc  wh.reni,  as  it  dotnd.iiv  1 net  cafe  win  his  Majelly, 
f,  n • ugh;  tod..,  and  tvs  Mi;cffv  doub  x no:  but  n l«nh  f.  witn  you, 
fince  the  Danger  merrafeth  every  Day,  both  by  Efflux t*'i»  of  Time,  and 
Preparations  '■  the  Enemy, 

‘ Vet  his  Majefly  doth  well  weigh,  that  •]•-*  Expence  of  Time  hath  been 
nccifinned  by  the  Debate  which  hath  ariien  in  both  Houles  louchmi|  the 
Liberty  of  the  Subj-  & ■,  in  which,  as  bis  Majclly  Cakts  in  good  p.it  tne 
Purpnf--  anJ  Intent  of  :hc  llufrs,  fo  clearly  and  irequ  -o-.v  profefT.-J,  that 
f.icy  would  not  dirninift.  c.r  blcmtfh  Ids  R0y.1I  and  juft  Prerogative,  fo  he 
prc.unuis,  that  ye  wiil  all  confefs  it  a Point  of  extraordinary  Grace  and 
Juftice  in  him.  to  offer  it  to  reft  fo  long  in  Difputc  witnout  interruption. 
But  11  n#  his  M •jetty,  confiderirrg  the  length  of  Time  wuich  it  hath  al- 
ready taken,  and  fearing  nothing  li»  much  as  any  future  Lofs  of  that, 
whereof  every  Hour  and  Minute  is  fit  precious ; and  forefeet itg  that  the 
oidiiinrv  w.>¥  of  Debate,  though  never  fi>  carefully  hufoamfed,  mull,  in 
rain'd  »il  the  Form  of  both  Houfes,  needfully  take  more  time  than  the 
Aituirs  of  CbriftsnJom  can  permit ; his  Majesty,  our  of  his  grant  prince- 
ly Care,  hath  thought  of  this  Expedient  to  fhnrten  the  Bufinefe,  by  de- 
claring the  Ckarricfs  of  his  own  Heart  .uid  Intention  : And  therefore  hath 
commanded  mp  to  It  you  know.  That  he  haldcth  the  Statute  tf  Magna  C It  ar- 
ia, anti  the  Vhir  Jn  Stutnlet  iifj'ird  upon  for  the  Subject' • Liberty,  te  he  all  in 
ferity  and  cjfuret  you,  that  he  t»;U  maintain  tell  hit  SuhjrB,  in  the  juft  Freidim 
gfth.ir  Per  fins . and  Safety  of'  their  Eftatit ; and  that  be  tail!  govern  according 
lo  the  Litivi  cad  Statute  1 0/  (Lit  Realm;  and  that  jr  Jhalt  find  at  much  Security 
in  hit  Aiaj/jh's  Riyal  Word  and  Prowife , at  in  the  Strength  of  ant  Law  ye 
tan  male ; Ji  that  hereafter  ye  JhaU  never  have  Caufe  to  complain.  The  Coit- 
clufion  is.  That  his  Majefly  prayetb  God,  who  hath  hitherto  bkfled  this 
Kingdom,  and  put  into  his  Heart  to  come  to  you  thisD.y,  to  make  the 
Succefs  thereof  hap;.y,  both  to  King  and  People:  A id  therefore  he  de- 
liras, rhat  no  Doubt  or  Dtflrufl  may  p '(Lis  any  Man,  but  that  yc  will 
all  procerd  fpwdily  and  unammoufly  to  the  Bulincft. 

The  Commons  bring  returned  from  the  Lords  Ho ufe,  Mr.  Secretary 
Coik  ptrfuaded  them  to  comply  with  the  King. 

His  Majclly,  faid  he,  purs  us  ill  M ind  of  the  great  important  Affairs  of 
the  State,  ami  of  his  Sente  thereof,  that  by  Effluxion  ot  Time  increalcth 
in  him,  and  he  doubts  not  but  that  it  doth  increafc  in  u».  Yc  tec  his  Ma- 
idlv's  Moderation  in  the  Interpretation  of  all  our  Actions  ; he  faith,  tim 
he  hopes  we  have  the  fame  Senfc  he  hath,  he  is  plcafcd  to  cpnljdcr  of  the 
Oecufion  of  Expence  of  Time  that  grew  from  the  D.bucs  in  both  Houfes. 
We  ice  how  indulgent  he  is,  that  however  the  Affairs  of  Chfltlcndoai  arc 
great,  yet  he  omit-  not  this,  nay-,  he  takes  in  good  Part  our  Proceedings 
*nd  our  Declaration*,  that  we  w-H  not  impeach  the  Prerogative : Alfo 
hi.  Majefly  prefumes,  that  we  will  cunfels,  that  he  hath  ufed  extraordi- 
nary Grate,  hi  that  he  hath  endured  difputc  fo  long,  be  acknowledged, 
it  Juflicr  ti»  1*.  nd  ."i  we  have  done. 

Further;  Out  of  a princely  (.are  of  the  Public k,  lie  is  careful  no  more 
Time  he  loP.  : and  hr  caufe  he  Ices  fomc  extraordinary  Courfc  to  be  uken 
to  fatuity  os,  he  obferves,  that  in  the  Form  of  the  Debate,  fitch  length 
h require)  as  the  Nature  of  rite  Bufttu-fs  will  not  cnduir.  it  is  u>  be  pre- 
I fumei),  thet  his  Government  will  b<-  according  to  the  Law  : Wc  cannot 
but  remember  what  his  F-iher  faid,  He  it  no  King , hut  a Tyrant,  that  go- 
I tvruj  not  by  L iu  ; but  lhl>  Kingdom  is  to  be  governed  hy  the  Common 
I Law,  and  his  Majclly  u flints  us  10  much  the  Interpretation  is  left  to  the 

| Judges,  and  to  his  great  Council,  and  all  js  to  he  regulated  by  the  Com- 

mon Law.  I mean  not  Mitgn.o  Charts  only,  for  that  .'-lltgna  Ghana  was 
| juitof  tbe  Common  Law.  and  the  ancient  Law  of  this  Kingdom;  ail 
vur  Diftvrencr  is  in  the  Application  of  this  Law,  and  how  nus  Law, 

1 with  Ditierrncc,  t«  derived  into  every  Court.  I conceive  there  arc  two 
Ku'.cs,  the  one  01  Brat's,  that  is  rigid,  and  will  not  bend,  and  that  is  the 
J Law  nf  the  King's- Bench,  this  Law  will  not  bend;  and  when  it  lights 
on  Subjects  filling,  -.f  it  do  not  bend,  it  isunjuli  ; and  there  comes  in  the 
Law  ni  Chancery  and  Equity  : This  is  Application  of  Law  in  private 
1 Men's  Catties,  when  it  comes  to  Mran  Tuttm.  And  thus  the  general 
L Onvcrument  of  Coes,  with  relation  to  ilte  common  State  of  'tne  King- 
dnr..  is  Amn  the  Council-board,  and  there  th<-y  arc  to  vary  from  the  L .w 

10!  the  Kingdom ; fupjioie  it  be  in  Time  of  Dearth,  Propriety  of  Good* 
m»y  tn  that  Time  be  v-rced,  and  be  brought  to  the  Ma-kt:  : We  fawth 
Experience  of  it  inC  a Is  in  London,  and  the  Council-Board  caufcd  them 
t"  be  brought  forth  and  fold.  In  a Time  of  Pcftilcnce  Men  maybe  rc- 
] Gained  : If  a Scbifm  be  likr  to  grow  in  a Church,  the  Stare  will  enquire 
| *hcr  th-  Favourers  ot  it : If  there  be  fear  of  an  Invafion,  and  it  h-:  tn- 
fouraged  by  hope  of  a Pam  -mong  ur,  it  is  in  the  Power  of  tneGo.crn- 
I n,e"t  to  restrain  Met.  to  their  Houles. 

1 Li  the  Compofure  of  tfirfe  things,  there  is  great  Difference:  What 
Differences  have  been  net  ween  the  Courts  of  Chancery  and  King’s- Bench  ? 
*l  •*  hard  to  put  true  Difference  between  the  King'a  Prerogative  and  our 
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Liberties.  His  Majefly  fa  w Expence  of  Time  would  be  prejudicial;  it 
plcafcd  God  to  move  his  Majefly  by  a Divine  Hand  to  Ihew  us  a Way  to 
• lejr  all  our  Difficulties,  let  u>  attend  to  all  the  Parts  ui  it;  there  be  five 
Dcs  rees,  and  there-  is  mute  Aflurance  than  we  could  have  by  any  Law 
whutfiM  ver.  His  Majefty  declare.-,  that  Magna  Charta  and  the  other  Sta- 
tutes are  i « Force;  This  is  not  th:  fid!  time  that  the  Liberty  of  the  Sub- 
ject was  infringed,  or  was  in  debate  and  confirmed ; all  Times  thought 
it  lnfc,  that  when  they  came  to  a Negative  of  Power,  it  was  hard  to  keep 
Government  and  Liocrty  together ; but  his  Majclly  flopped  no:  there} 
hut  according  to  the  Senfe  of  thvfe  Laws,  that  lie  will  govern  his  Sub- 
jects to  their  jtdi  Liberties,  he  allures  ns  uwr  Liberties  are  jull,  they  are 
not  of  Grace,  but  o'  Right;  nay, he  allures  us,  he  will  govern  tre  accord- 
ing to  the  Laws  of  the  Realm,  snd  that  wr  Ih  II  find  as  much  Security  tn 
his  Majefly**  Prntuile,  u in  any  Law  wc  cun  mukc  ; snd  whatioever  Law 
we  Ilia.  I make,  it  mull  come  to  his  Majcftj-'s  Allowance ; and  if  bis  Ma- 
jid) find  Caufe  in  his  Governmtut,  be  may  not  put  Life  to  it : Wc  daily 
fee  all  Laws  are  broken,  and  all  Laws  will  m broke  f .r  the  pu  .1  ex  G )pd, 
and  the  King  may  pardon  all  Offenders ; his  Majefly  did  fee,  that  the 
belt  way  to  fettle  all  at  Unity,  is  to  expreft  his  own  Heart:  The  Kiug's 
Heart  is  the  btfl  Guidrr  of  his  own  Promife,  his  Promife  is  bound  with 
his  own  Heart.  What  Prince  can  txprefi  more  Care  and  Wifilom  ? 

Lafl'y,  hr  uitli.  That  hereafter  yc  fhall  never  have  the  like  Caufe  to 
complain  : M v wc  not  think  the  Breach  is  made  up  l Is  not  his  Majclly 
engaged  in  ht»  Royal  Word? 

I he  Conclufion  is  full  of  Weight : Ai  d he  prays  God,  that  as  God 
hath  blcfled  th ; KmgJoir,  and  put  it  nto  Ins  ileirt  to  come  ainonyA  us, 
fo  "i  make  this  Day  luerelsful.  Tit  Wrath  of  a King  it  Hie  the  rearing  of 
a Lin.,  and  all  Laws  wr  h hi-  Wrath  arc  to  no  Effect ; but  the  King  i Fa- 
lo nr  it  (lie  the  Drw  upon  the  Grafs,  there  al>  will  profper  ; and  God  made 
the  Inttfumimts  tn  unite  all  Hearts. 

His  Majefly  having  thus  dilcharged  hiinfclf,  he  prays  us  to  proceed  to 
the  B-ifimfs  that  fo  much  concerns  him.  As  h:s  Majclly  hath  now  (hewed 
hinifelf  the  b?ll  of  Kings,  let  us  aclujowlcdge  his  Majcfly’s  Goodnefs, 
and  return  to  that  Union  which  we  all  dcfirc. 

But  this  Motion  was  not  received  with  genctal  Acceptation;  and  Sir 
Benjamin  Rudyard  replied  to  it. 

\Xf  E arc  n»\* upon  a great  Bufinefe,  and  the  Manner  of  handling  it 
may  be  as  gre.it  as  the  Buline  v itfclf,  I need  not  tell  you,  that  Li- 
berty is  a precious  Thing,  lor  every  Man  may  fet  his  own  Price  upon  it, 
and  he  that  doth  nut  value  it,  deferves  to  be  valued  accordingly.  For 
my  own  Part,  I am  dear  without  Scruple,  that  what  we  have  rcfolvcd,  is 
according  to  the  Law  ; and  if  any  JLdgc  in  England  were  of  a contrary 
Opinion,  I am  fore  we  fhou'd  have  heard  of  hin.  ere  now.  Without  all 
Queflinn,  the  very  Puint,  Scope,  and  Drift  of  Magna  Charta  was,  to  reduce 
the  Regal  to  a Legal  Power,  in  Matter  of  Imptifonntmt,  or  elfc  it  had 
not  been  worthy  fo  much  contending  for, 

But  there  have  been  Precedents  L-roughr  to  prove  the  Praclice  and  In- 
terpret..!! m of  the  Law.  I confer*  1 have  heard  many  Precedents  of  Uti- 
lity and  Refpect,  but  none  at  -dl  of  Truth,  or  of  Law  : Certainly  there  is 
no  Court  of  Juflicc  in  England,  that  will  difeharge  a Prifiincr  committed 
by  the  King,  Rt  e imonfulto,  without  acquainting  the  K ng  yet  this 
good  Manners  was  never  made,  or  mentioned  as  a legal  Part  of  the  Deli- 
ver. 

it  isohj  cled.  That  the  King  ought  to  have  a Trull  left  and  depofited 
in  him;  God  foriml  but  he  fhould;  And  1 fay,  that  it  is  tmmffialc  to 
take  it  from  him,  (or  it  lies  not  in  the  Wit  of  Man  to  devife  foch  a Law 
as  lliould  be  able  to  comprehend  all  Particulars,  all  Accidents,  but  that 
extraordinary  Cues  mull  happen,  which,  when  they  come,  if  they  be  dif- 
pofed  of  for  the  common  Good,  tlirrc  will  be  no  Law  againli  them,  yet 
mud  the  Law  be  general;  for  otherwife  Admiflion*  and  Exceptions  will 
fret,  ami  eat  out  the  Liw  to  nothing.  God  himfclf  has  conllituted  a ge- 
neral Law  of  Nature,  to  govern  the’or  Jinary  Courfe  of  Things,  lie  hath 
made  no  Law  for  Miracles;  yet  there  is  this  Obfcrvati  n of  them,  that 
they  are  tather  prater  naturam , than  contra  vaturam , and  always  frepter 
honor ftm  : For  Kings  Prerogatives  ,rc  rather  befides  ttie  Law,  than  again d 
it ; und  u.  lien  they  are  directed  to  right  Ends  for  the  publick  Good,  they 
arc  not  only  concurring  Laws,  but  even  Laws  in  Singularity  and  Excel- 
lency, 

But  to  comr  nearer,  Mr.  Speaker,  let  us  confiJer  where  we  arc  now, 
wh.t  Steps  w:  have  gone  and  gained  ; the  King’*  learned  Count'd  hive 
acknowledged  all  the  Laws  to  be  Hill  in  Foice;  the  Judges  have  not  al- 
lowed any  Judgment  again#  thefe  Laws  ; the  Lords  aJlb  have  con  felled, 
that  the  Laws  arc  in  lull  Strength  ; they  have  further  retained  our  Refo- 
lutipns  entire,  and  without  Prejudice. 

All  this  hitherto  is  for  our  Advantage;  but  above  all,  his  Majefly  has 
this  Day  {biinlelf  been  publickly  prerent)  declared  by  the  Mouth  of  the 
Lord- Keeper,  befene  both  the  Houles,  That  Magna  Charta,  and  the  other 
fix  Statutes,  are  Hill  in  Force;  thut  he  will  mauiUin  his  Subjects  in  tbe 
Lilwrrieii  at  their  Pcrfons,  and  Proprieties  of  their  Goods  ; that  he  will 
govern  them  according  to  the  Laws  of  the  Kingdom  ; this  is  a folcmn  and 
binding  Satisfaclion,  exprdfing  his  gracious  readinefs  to  comply  with  his 
People  in  all  their  rcafonablcnud  juft  Delircs.  The  King  is  a gooJ  Man, 
and  it  is  no  Diminution  to  a King  to  t>e  called  fo;  for  whnfoevcr  is  a 
goad  Man,  Ihsll  be  greater  tlun  a King  that  is  n.it  fo.  The  King  cer- 
tainly is  very  ten  cr  of  his  prefent  Honour,  and  of  his  Fame  hereafter: 
He  will  think  u hard  to  have  a wnrfe  Mark  fet  upon  his  Government  than 
upon  any  of  his  Aoccflors,  by  extra udinary  Rellratnts  : His  Majefly  hath 
already  intimated  um>»  us  by  ..  McJlage,  That  he  doth  willingly  give  wiy 
t‘>  have  tne  Ahufe  nf  Power  reformed.  By  which  I Jo  verily  bciieve,  that 
be  doth  very  well  umkrftand  what  a miferable  Power  it  is,  which  hath 
produced  fo  much  Wcakncfs  to  himfclf,  and  to  the  Kingdom  ; and  it  is 
our  Happincls,  th-  t he  is  fo  ready  to  redreis  it. 

F..r  my  own  Part,  I (Hull  be  very  gUd  to  fee  that  good  old  decrcpid 
Law  ot  Magna  Charta,  which  hath  been  kept  fo  lout;,  and  lain  Bcj-rid 
as  it  were;  1 lh.ill  be  glad  to  Ifcr  it  walk  abroad  again  with  new  Vigour 
and  Lultre,  attended  and  followed  with  the  other  fix  Statutes:  Queftion- 
lels  ft  will  he*  great  h'urtdning  to  dll  the  People.  I doubt  not,  but  upon  a 
debating  Conference  wua  theL  rds,  we  fhall  happily  fall  upon  a fair  and  fit 
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accommodation,  concerning  the  Liberty  of  our  Perfons  and  propriety  of  j 
our  Goods.  1 hope  we  may  have  a Bill,  to  agree  in  the  point,  again!!  j 
imprifonmenr  for  Loans  or  Privy-Seals.  Aft  for  intrinftcal  power  and  re  a-  [ 
foil  of  State,  they  are  matters  in  the  clouds,  where  I dr&rc  we  may  leave 
them,  and  not  meddle  with  them  at  all ; left  by  the  way  of  admittance,  we 
may  iofc  fomewhat  of  that  which  is  our  own  already.  Yet  this  by  the 
way  I will  fay  of  Reafon  of  Stare,  That,  in  the  latitude  by  which  'tisufed, 
it  hath  eaten  out  alinoft,  not  only  the  Laws,  but  all  the  Religion  of  Cbri- 
fhtndom. 

Now,  Mr.  Speaker,  I will  only  remember  y..u  of  one  precept,  and  that 
of  the  wil'eft  man  •,  Be  not  aver -wife,  be  net  ev/r-jujt : and  he  gives  this 
reafon,  far  xvh j -wilt  thy*  be  deflate  ? 

Sir,  if  Julticc  and  Wifdom  may  be  ftretch’J  to  dcfolation,  let  us  there- 
by learn,  that  Moderation  is  t!ic  Virtue  of  Virtues,  and  the  Wifdotn  of 
\frifdoms.  Let  it  be  our  Malier- piece  fo  to  carry  our  bulinefs,  that  we  may 
keep  Parliaments  on  foot : For  as  long  as  they  arc  frequent,  there  will 
be  no  irregular  power  ; which  though  it  cannot  be  broken  at  once,  yet  in 
fhort  time  it  will  Fade  and  moulder  away  : there  can  be  nu  total  or  final 
lof»  of  Liberties,  but  by  lofs  of  Parliaments.  As  long  as  they  laft,  what 
wc  cannot  get  at  one  time,  we  may  have  at  another. 

Let  no  man  think,  that  what  1 have  laid  is  the  Language  of  a private 
En  J,  my  aim  is  upon  the  good  fuccefs  of  the  whole ; for,  L thank  God,  my 
mind  Itands  above  any  fortune  that  is  to  be  got  by  bafe  and  unworthy 
means  : no  man  is  bound  to  be  rich  or  great,  no,  nor  to  be  wile  ; but  every 
man  is  bound  to  be  lioneft,  out  of  which  heart  1 have  fpoken. 

The  Bijhsp  of  Exeter's  [Dr.  Jeflph  Half]  Letter  fent  to  the  Htuft  of  Ctm- 
nsor.s,  28  April,  1628. 

Gentlemen, 

T7QR  God's  fake  be  wife  in  your  well-meant  Zeal : why  do  you  argue 
away  precious  time  that  can  never  he  revoked,  or  repaired  f Wo  is 
me!  while  wedtfpuie,  our  friends  perilh,  and  we  mult  follow  them. 
Where  are  we,  it  wc  break  ; and  (1  ircmblc  to  think)  wc  cannot  but  break, 
if  we  hold  fo  ftilF.  Our  liberties  and  projrrictics  are  fulncicntly  declared 
to  be  furean  I legal,  our  remedies  ere  clear  and  irrefragable;  wnat  do  we 
fear,  every  fu  Eject  fees  the  way  now  chalked  out  for  future  Jufticc,  and 
who  dares  henceforth  tread  brinks  it  ? Certainly  whilft  Ifcu  turnouts  live, 
we  need  no:  mil  doubt  the  violations  of  our  Freedoms  and  Rights;  may 
we  be  but  where  the  Law  found  us,  we  (hall  fufficiently  enjoy  ourfelves 
and  ours  ; it  is  iio'fcafon  to  fcarch  for  mors ! O let  us  not,  Whilft  wc  over- 
rigid  ly  plead  for  an  higher  drain  of  fafecy,  putourfclvcs  into  a neccflity 
of  ruin  and  utter  dcl'pairof  icdicfs:  let  us  not,  in  the  fufpicion  of  Evils 
that  m.-y  be,  call  ou Helves  info  a prefent  confufion.  If  you  love  your 
fclves  and  your  Country,  remit  fame  thing  of  your  own  terms  ; and  fincc 
the  fubftaiice  is  yielded  by  your  Noble  Patriots,  ftand  not  too  rigoroufly 
upon  point*  of  circumftince : fear  not  totruft  a good  King,  who,  afur  the 
Uriel  Laws  made,  mutt  be  iruilcd  with  the  execution.  Think  that  your 
Country,  nay  Chnftcndom,  lies  on  the  mercy  of  your  prefent  Kcfolutions. 
Relent,  or  forewel  welfare. 

From  him  tt/haji  faithful  heart  bleeds  in  a vowed facrijice  far  his 
Ki-.g  and  Country , 

E X F.  T B R. 

Upon  this  debate  it  was  ordered,  Th  t a Committee  of  Lawyers  do 
draw  a Bill,  containing  the  fiibihmcc  of  Magna  Charles,  and  the  other 
Statutes,  that  do  concern  the  Liberty  of  the  Subject ; which  bu&uifa  took 
tip  two  whole  days. 

Asfr.  Scldcn'r  Speech  at  the  Committee  about  the  Bill  far  Magna  Charta, 
and  tbt  Liberties  of  ike  Subjeil. 

April  28,  1628. 

T Would  have  the  violation  tenderly  mentioned.  Let  us  let  down  the 
Statute  of  Magna  Charta.  1 3 He  . IV.  it  is  adjudged  in  the  Parliament- 
Roll,  tnat  the  Statute  of  Tallage  i-  an  Act  of  Parliament.  It  is  not  entered 
in  the  Statute-Roll,  and  it  was  34  Ed.  1.  tq  Ed.  II.  ret.  clauf.  mem.  1 5.  Let 
Comens  prions  leu  divers fuer * pr'sfeid  imprijtn  fur  atsujiment  dt  perfons  male- 
volent lou  ne  fust  ‘ indUl  ace’  al  ley  del  ter  re,  ils  priont  que  its  que  font  {.rife  jam 


u nt.fsuc*  indil  ace’  al  ley  del  ter  re,  ils  priont  que  ils  que  font  (.rife  fans 
intiiel  meat  oesgnont  en  Ch  1 nary,  t S'  que  droit  terra  fast.  Et  rcy  vult  que  nul 
ferra  frf.  But  this  is  not  in  the  t urliameut-Kidl  5 Ed.  Hi.  e.  9. 
i+  £J.  Hi  c.  1.  that  there  (hall  be  no  aid  nor  charge  but  by  Parliament. 
25  Ed.  Hi.  <■  4-  None  fhall  be  attached  by  petition  without prv (cat meet, 
or  an  original  Writ,  icEJ  III.  «».  16.  Item,  priont  Its  Comens  que  lei  leans 
fount  r.leafe.,  it  null  ferra  semptll  Je  faire  arren  enemtre  Its  franchifes  del 
tree.  Ls  res  It  pit  ft  28  Ed.  ill.  c.  3.  Nul  ferra  tujis  .1  tern  on  lent- 
menu  fans  due  prices  del  ley.  36  Ed.  III.  no.  9.  ®ue  It  grand  Charter  Jerra 
duly  oijerve,  & null  fen  a imprifon  fur  Jfetinl  command.  36  Ed.  111.  no,  20. 
fut  uutj.na  imprifon  per  fpteinl  command.  3b  Ed.  111.  no.  24.  St  afur: 
home  /:it  grieve  c rare  Us  articles,  avuru  e lit  vdgne  en  Chance y — droit 
ferra  fait.  37  Ed.  ill.  no-  ic.  Ils  la  dtfsn  que  U grand  Charter  fif  fpe- 
dalmeat  let  reticles  darrein  flat,  fount  txtnie.  37  Ed.  ill.  c.  18.  lltflcon- 
teint  ea  It  g- and  Cba  ter  que  uni  ferra  Imprijtn,  iic.  ils  que  font  tit!,  iic. 
38  Ed.  111.  no.  10.  Lei  Consent  priont  fur  le  grand  Charier  is  us  an  t res  fla- 
tten /dent  execute  ts  que  breves  ferront  grstuntez  al  stfluy  qut  fue  pur  ces,  iS 
ft  ajcun  jsi  gme/st  fait  fait , il Jerra  void. 


Tlinrfday  the  firft  of  May,  Mr.  Secretary  Cook  delivered  a Meflage  from 
his  Majefty,  vss.  to  know*  whether  the  Houle  will  reft  on  his  Koval 
Word,  or  no,  declared  to  them  by  the  L<-r  1-Ke.  per : which  if  they  do. 


he  allures  them  it  fiiall  be  royally  pcrto:m<:-l. 

Upon  this  there  wxs  t lilencr  for  a g.od  fpace : then  Mr.  Secretary 
Cxb  proceeded  : Ths  fslenre  mvn-  • n t.>  a tuither  iprtch,  and  further 
to  add  refs  mylelf;  now  wc  fee  wc  nm  • _ <iw  towards  an  ifiuc.  For  im- 
part, how  confident  I have  b 11  01  tile  good  ifiuc  of  this  Parliament,  I 
have  Certified  in  chi:  place,  aifd  el  ft- where,  and  l m dill  confident  therein; 
I know  ms  Majeity  isrefolvcd  to  do  a;mu:n  as  ever  King  did  for  hivSub- 
jecls:  all  tbit  dtb«e  bath  grown  out  of  > fvnfeof  our  TutFcriugs,  and  a 
defire  to  make  up  again  thofe  hrrochet  t.-.j-  nave  bcin  made. 

Since  this  Parliament  begun,  hath  there  breu  any  difpcnfc  made  of  that 
which  hath  formerly, been  done?  When  means  were  denied  Ins  Majefty, 
being  * young  King,  and  n~wlv  conic  to  bis  Crown,  which  he  found  in- 
gjgcd  in  ? War,  whsr  could  we  expcil:  in  fuch  nccelEtici ' His  Mujcfty 
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called  this  Parliament  to  make  up  the  breach  : his  Majefty  afTures  us  we 
fiiall  noc  ha«  the  liice  cauic  to  complain  ; he  allures,  the  Laws  fhall  be 
cftabli/hrd,  wbat  c.111  we  dt-lirc  more  ! n'l  N.  that  wc  provide  for  Poftcri- 
ty,  and  tfixt  wc  <io  prevent  the  like  fuflia'ing  firth”  future.  Were  not  the 
fame  mean,  provided  by  them  before  ut  ? Can  we  do  more  ? Wc  i.e  come 
to  the  Liberty  ol  the  Subjeits,  and  the  Prerogative  of  the  King ; 1 Hops 
wc  Ibatl  wot  add  any  tiling  to  ourfrlv's,  to  depicts  him.  1 will  not  divine 
I think  wclhall  find  difficulty  with  the  King,  or  with  the  La.-dj;  1 fljsll 
not  tkliver  my  opinion  as  a Counsellor  to  hi>  Maj  !l . , which  I will  not 
juflify  and  fay  here,  or  at  the  Council-Board.  WiiJ  we  in  chi<  neceSUy 
ftiive  to  br  ng  ourfclves  into  a better  condit-on.  and  greater  Libc*ty  than 
our  Fathers  had,  and  the  Crown  into  a worfc  than  ci : r f 1 dare  not  ziv ife 
his  Majefty  to  adroit  of  that  : If  this  that  we  notv  tltliie  be  no  innovanoii, 
it  isali  contained  inthof:  Aib  and  Statures;  and  whatsoever elfe  we  would 
adJ  more,  Ls  a Jiminut  en  to  the  King’s  power,  and  an  addition  to  our 
own.  Wcdcal  with  nw.fe  and  prudent  Prince,  that  hath  a fword  in  bis 
hand  for  our  good,  and  this  good  is  fupportej  by  power.  Do  not  think, 
that  by  cafes  of  Law  and  Ddme  wu  can  nuke  t:nt  nvt  lobe  Law,  which  ! 
iu  experience  wc  every  day  find  needfarv. 

Give  me  leave  fred)  to  t« !!  you,  that  [ know  by  experience,  that  by  the 
place  I hold  under  Ins  Maj: ftv,  if  I will  eifeh  r.  c the  duty  of  my  place 
an  j the  oath  1 h-ve  taken  to  ms  Vl.ij-ily,  1 mult  commit,  an-?  11.  :ti.  1 ex- 
ptefs  the  caufc  to  the  Gaoler,  nor  to  :h : Judges,  nor  to  any  Counfellor  in 
England,  but  to  the  Kinghimltif;  yet  do  not  think  1 go  without  ground 
of  reafon,  or  take  this  power  committed  to  me  to  he  unliin  t.d  , yea, 
rather  it  is  to  me  -a  charge,  butthcu,  and  danger:  for  if  J bv  this  power 
fttull  commit  the  poorcti  porter,  if  I do  it  lint  upon  a juft  c.ute,  if  i:  may 
appear,  tlie  burthen  w*dl  fall  upon  me  heavier  than  the  La  v can  inflici, 
for  I fhall  lofe  my  credit  with  his  Majefty,  and  my  place.  And  I befctch 
you  confider  whether  tliofe  that  have  been  in  tlie  lame  place  have  not  com- 
mitted freely,  and  not  any  doubt  made  of  it,  nor  any  Complaint  made  by 
the  Subject. 

ClR  Robert  Phillips  hereupon  fpakc  thus:  That  if  the  words  of  Kings 

lfrikc  imprciiions  in  the  hearts  of  lubjeil:,  then  do  tltcfc  words  upon 
this  cccafion  ftrike  an  impreflion  in  the  hearts  of  us  all  : to  fpeak  ;n  a 
..lain  language,  wc  are  now  come  to  the  end  of  our  Journey,  and  the  well- 
difpoftUg  of  an  anfwcr  to  this  mefiage,  will  give  huppinefs  or  mifery  to 
this  Kingdom.  Let  us  fee  the  Commonwealth  of  England  before  the 
eyes  of  his  Majefty,  that  w-  may  juftify  ourfclves,  that  we  have  demeaned 
out  fclves  dutifully  to  his  Majefty. 

Mr.  Hackwtil  of  Lirtceln\-lnn , 1 May.  1628. 

SIR, 

■f  Cliofc  rather  to  difeover  my  wcaknefs  by  {peaking,  than  to  betray  my 
A confcicn-e  by  filcnce  : iny  opinion  is,  that  we  fiiall  do  well  totally  to 
omit  our  reiolution  out  of  this  Bill,  and  rely  only  upon  a confirmation 
of  the  Laws. 

The  Obje&iotts  made  again  ft  this  Opinion  are  two. 

The  firft  is,  that  wc  fh all  thereby  recctle  from  oar  own  rcfolution. 

The  fecoud,  that  by  a bare  confirmation  of  the  old  Laws,  without  in- 
ferring of  our  rcfolution,  by  way  of  explanation,  we  fhall  be  but  in  the 
fame  cafe  as  before. 

For  the  firft,  that  though  wc  defire  only  2 confirmation  without  add- 
ing of  our  rcfolution,  wc  do  not,  thereby  recede  from  our  rcfolution,  I 
reafon  thus : 

Our  rcfolution  was  drawn  out  of  the  fcnfe  of  thofe  Laws,  which  arc 
now  defired  to  be  comtrmeJ,  fo  that  no  qurftmn  can  be  made  by  any  of 
us  that  have  thus  declared  uurfotvc*,  but  that  our  refill ution  is  virtually 
contained  in  thofe  Laws.  If  that  be  fo,  linw  can  our  acceptance  of  a con  - 
firmation  of  rhefe  Laws  be  u departure  Imui  our  re  lot  ution  ? 

Nay,  rather  we  think  the  contrary  is  true  ; he  that  doubts,  that  by  con- 
firmation of  thuic  Laws  our  rcfolution  is  not  hereby  confirmed,  doubts 
whether  wc  have  juftty  deduced  our  rclolutions  out  of  thofe  Laws,  and  fa 
calls  our  rcfolution  into  queftion. 

This  argument  alone  is,  in  my  opinion,  a full  anfwer  to  that  firft  ab- 
jection, that  in  defiring  a bate  confirmation  of  thofe  Laws,  wc  depart 
from  our  refolutions. 

The  fccond  Objcdtion  is,  that  if  we  have  nothing  but  a confirmation, 
we  arc  in  no  better  cafe  than  we  were  bctbie  thofe  laic  violations  of  the 
Law. 

This  T deny,  and  do  confidently  affirm,  that  although  we  have  no  more 
I than  a confirmation  of  thofe  Laws  which  a.  . e..<:d  in  WicBili  that  is  now 
| before  us,  wc  fhall  depart  hence  iu  tar  better  cafe  than  we  esne,  and  chat 

divers  rcfpecls. 

birfl.  Some  f the  Laws  recited  in  this  Bill,  and  defired  ro  te  confirm- 
ed, are  not  printed  Laws,  and  arc  known  to  few  profdlbrs  of  the  Law,  and 
much  Id's  to  outer- ; and  yet  they  are  Laws  of  as  gieat  oiufcqucncc  For  the 
Liberty  of  the  Subjefl,  if  not  af  greater,  than  any  that  are  printed:  -s 
namely  25  Ed.  1 ll  no.  1.  That  Loans  againlt  the  will  of  the  lender 
arc  againft  reafon  and  the  freedom  of  the  Realm.  36  Ed,  ILL  no.  q,  by 
which  Itnprifonmcnts  by  fpecial  commandment  without  due  procefs  are 
forbidden.  Thcfe  nvo  are  not  printed. 

That  excellent  Law  dt  Tallagro  non  ancidtndo  in 411! nr,  hath  in  a pub- 
lick  Court  been  by  a great  Counfdlor  laid  to  be  but  a Charter,  and  no 
Law. 

The  Statute  1 Rich.  III.  agiinft  Benevolences,  is  by  foroe  opinions  in 
print  an  abfolute  Law.  If  wc  can  get  at!  thefe  gooJ  Laws,  benies  thofe  fix 
other,  which  are  expolitions  of  Magna  Cha< iu  the  point  of  the  freedom 
of  our  perfons,  tn  oe  confinned  and  put  in  one  Law,  to  the  eafy  view  of 
all  n>en,  >s  not  our  cafe  for  better  than  when  we  came  hither? 

Secondly,  Will  not  the  cccafion  of  the  Snaking  of  tills  Law  of  confir- 
mation, fo  notorioufly  known,  be  tranfiriittcd  to  all  [Hiftcrity  ? Certainly 
it  will  never  be  forgotten,  that  the  occafiun  tf.ctcuf  w as  the  iinpnlbnmcoi 
of  thofe  worthy  Gentlemen  for  not  lending,  and  the  rcfolution  in  the  Aing’s- 
Bench  in  denying  to_bail  them;  and  i*  not  the  nccafion  of  the  making  of 
a Law  j good  rule  to  expound  it  ? If  fo,  then  by  giving  a.  confirmation 
upon  this  cccafion,  we  have  bettered  our  cafe  very  much. 

Thirdly , Have  not  the  Judges  in  the  King  s- Bench,  hi  open  Parliament,  up- 
on our  complaint  difclaimcd  to  have  given  any  judgment  in  the  point 

Which 
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relating  to  the  Liberty  of  the  Subject. 
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Which  generally  before  by  the  Parliament  was  otherwife  conceived}  for 
now  they  fay,  i:  was  but  an  award  and  no  judgment,  will  fuch  a noto- 
rious Act  upon  fo  important  an  oocnfion  in  fn  publick  a place  be  quickly 
forgotten  ? Nay,  will  not  the  memory  of  it  for  ever  remain  upon  re- 
cord ? Is  not  our  cafe  then  much  better  than  when  we  came  hither? 

Fourthly,  Will  not  the  refolution  of  this  Houfc,  ana  all  our  arguments 
and  rca  ferns  again!!  imprifonment  without  a caufe  exprefled  (which  no 
doubt  by  the  courtc  we  have  taken  will  be  transferred  to  pollcrity)  be  a 

Sreat  means  to  flay  any  Judge  hereafter  from  declaring  any  judgment  to 
te  contrary,  efpccially  if  there  be  likelihood  of  a Parliament  ? Is  not 
our  cafe  in  this  very  much  amended  ? 

Lctjlly,  Have  we  not  received  Propofitions  from  the  Lords,  wherein 
(amongft  other  things)  they  declared,  that  they  axe  not  out  of  love  with 
our  proceedings  ? Is  not  this  a great  lengthening  to  it?  But  after  fo 
long  debate  amongft  them  about  it,  they  cannot  take  any  juft  exception 
to  it}  and  doth  not  this  slfomuch  amend  our  cafe  ? 

From  all  thefe  reafons,  I conclude  that  the  fccond  objection,  that  by  a 
confirmation  we  arc  in  no  better  cafe  than  when  we  came  together,  isajfo 
a weak  objection. 

Now  for  reafons  to  move  us  to  proceed  in  this  courfe  of  accepting  a 
confirmation  : Firft,  We  have  his  Majefly’s  gracious  Promife  to  yield  to 
a confirmation  of  the  old  Laws,  from  which  wc  may  reft  tnoft  a flu  red  he 
will  not  depart;  if  we  tender  him,  withal,  our  Propofition  to  be  enacied, 
we  have  caufe  to  doubt  that  wc  fhall  lofe  both  the  one  and  the  other. 

Secondly,  We  are  no  lefs  allured  of  the  Lords  joining  with  us,  for  in 
their  Propofitions  font  to  us  they  have  delivered  themfelves  to  that  purpofc : 
this  is  then  a fecurc  way  of  getting  fomewhat  of  great  advantage  to  us;  as 
we  have  great  hopes,  and  in  a manner  afliirancc  on  this  fide ; fo  on  the 
other  fide  we  have  great  doubts  and  tears,  that  by  offering  our  refolution 
to  be  enabled,  we  (hall  lofe  all. 

For  firft  we  have  had  already  experience  of  the  Lords,  that  they  are  not 
very  forward  to  join  with  us  in  a declaration  of  our  Propofition  to  be  Law; 
if  they  ftumble  at  a declaration,  much  more  will  they,  in  yielding  to 
make  a Law  in  die  fame  point. 

And  have  wc  not  much  more  caufe  to  doubt  that  his  Majefty  will  not 
yield  unto  it,  feeing  it  toucheth  him  fo  near  ? Is  it  not  die  notice  of  his 
plcafure  that  hath  wrought  thus  with  the  Lords  ? 

If  we  (hould  clog  our  Bill  with  our  Propofition,  and  it  fhould  he  re- 
jected by  the  Lords,  or  by  the  King,  is  not  our  refolution  much  weak- 
ened by  it ; and  are  we  not  then  in  far  worfe  cafe  than  before  wc  made 
it?  Our  refolution  for  the  rejecting  of  our  Propofition,  will  tend  to  a 
juftificztion  of  all  that  hath  been  done  againft  us  in  this  great  point  of 
our  Liberty'. 

Let  us  then.  If it  wife  men,  conform  our  dtftre  to  our  hopes,  and  guide  our 
hopes  by  probabilities  ; other  defires  and  other  hopes  arc  but  vain. 
This  is  my  poor  opinion  in  this  weighty  bulinefs. 

And  fo  the  day  following  they  had  further  debate  upon  that  matter, 
the  Houfe  being  turned  into  a Grand  Committee,  and  Mr.  Herbert  in  the 
chair. 

Some  faid  that  the  fubjeft  has  ftifFered  more  in  die  violation  of  ancient 
Liberties  within  thefe  few  years,  than  in  three  hundred  years  before,  and 
therefore  care  ought  to  be  taken  for  the  time  to  come. 

Sir  Edward  Coke  faid.  That  that  Royal  Word  had  reference  to  fomc 
meflage  formerly  fent;  his  Majefty’s  word  was,  that  they  may  fecurc 
themfelves  any  way,  by  Bill  or  otherwife,  he  promifed  to  give  way  to  it. 
And  to  the  end  that  this  might  not  touch  his  Majefty’s  honour,  it  was 
propofed,  that  the  Bill  come  not  from  the  Houfe,  but  from  the  King: 
We  will  and  grant  for  us  and  our  fucceflbrs,  and  that  we  and  ourfucccf- 
fors  will  do  thus  and  thus ; and  it  is  the  King's  honour,  he  cannot  fpeak 
but  by  Record. 

Others  defired  the  Hpufe  to  confider,  when  and  where  the  late  promife 
was  made ; was  it  not  in  the  face  of  both  Houfcs  ? Cruel  Kings  have  been 
careful  to  perform  tli-ir  promifes,  yea,  though  they  have  been  unlawful, 
as  Herod.  Therefore  if  wc  reft  upon  his  Majefty’s  promife,  wc  may  af- 
fure  ourfclves  of  the  performance  of  it ; befides,  we  bind  his  Majefty,  by 
relying  on  his  word  : we  have  laws  enough,  it  is  the  execution  of  them 
that  is  our  life,  and  it  is  the  King  that  gives  life  and  execution. 

Sir  Thomas  Wentworth  concluded  the  debate,  faying.  That  never  Houfe 
of  Parliament  trufted  more  in  the  goodnefs  of  their  King,  for  their  own 
private  account,  than  the  prefent ; but  we  are  ambitious  that  his  Majefty’s 
goodnefs  may  remain  to  Pofterity,  and  we  are  accountable  to  a publick 
truft ; and  therefore  feeing  there  hath  been  a publick  violation  of  the  laws 
by  his  Miniftcrs,  nothing  will  fatisfy  him  but  a publick  amends;  and  our 
defircs  to  vindicate  the  fubjefts  right  by  Bill,  ate  no  more  than  are  laid 
down  in  former  Laws,  with  fomc  modeft  provifion  for  inftiuction,  per- 
formance and  exception. 

Which  fo  well  agreed  with  the  fenfe  of  the  Houfe,  that  they  made  it 
the  l'ubjccl  of  a mcllage  to  be  delivered  by  the  Speaker  to  his  Ivlajefty. 

Amidft  thole  deliberations,  another  meflage  was  delivered  May  2.  from 
his  Majefty  by  Mr.  Secretary  Cook ; That  howfoever  wc  proceed  in  this 
hufinels  we  have  in  hand,  which  his  Majefty  will  not  doubt,  but  to  be 
according  to  our  conftanr  profetfion,  and  fo  as  he  may  have  caufe  to  give 
US  thanks  ; yet  his  refolution  is,  that  both  his  royal  care,  and  hearty  and 
tender  affection  towards  all  his  loving  fubjefts,  fhall  appear  to  the  whole 
KingJi>/n,  and  all  the  World,  that  he  will  govern  us  according  to  the 
Lws  and  cuftoms  of  this  Realm  ; that  he  will  maintain  us  in  the  liber- 
ties of  our  perfons,  and  proprieties  of  our  goods,  fo  as  we  may  enjoy  as 
tench  happiiiefs  as  our  fore-fathers  in  their  hdi  times;  and  that  he  will 
testify  what  hath  been,  or  may  be  found  amifs  amongft  us,  fo  that  herc- 
tetcr  there  may  be  no  juft  caule  to  complain.  Wherein  as  his  Majefty  will 
•tepk him fclf  amongft  the  bell  of  our  Kings,  and  Ihcw  he  hath  no  inten- 
tion toinvade  or  impeach  our  lawful  liberties,  or  right;  fohe  will  have  us 
teatcli  ourfclves  with  the  beft  fubjefts,  not  by  inctoaching  upon  (hat 
•Ovcrcigniy  and  prerogative,  which  God  hath  put  Into  his  hands  for  our 
good,  but  by  containing  ourfclves  within  the  bound*,  and  laws  of  our  fore- 
fathers, without  rcftraining  them,  or  enlarging  them  by  new  explana- 
tions, interpretations,  expofitions,  or  additions  in  any  fort ; which,  he 


of  maturity,  that  it  cannot  endure  long  debate  or  delay ; fo  as  this  ScfHoa 
of  Parliament  mull  continue  no  longer  than  Tntfhty  c«me  fevetf-mght  at 
furtheft : in  which  time  his  Majefty,  for  his  part,  will  be  ready  to  per- 
form what  lie  promifed  ; and  if  the  Houfe  be  not  ready  to  do  that  is  fit  for 
themfelves,  it  fhall  be  their  own  faults. 

And  upon  afiurancc  of  our  good  difpatch  and  correfpomtenc*,  bis  Ma- 
jefty declareth,  that  his  royal  intention  i*=  to  have  another  Seffion  of  Par- 
liament at  Michaelmas  next,  for  the  perfecting  of  .fuch  things  as  cannot 
now  be  done. 

This  meflage  was  debated  rhenext  day,  being  Saturday,  May  3,  where- 
upon Sir  John  EUiot  fpake  to  this  effect : 

The  King,  faith  he,  will  rank  himfvlf  with  the  belt  of  Kings,  and 
therefore  he  would  have  us  rank  ourfclves  with  the  beft  fubjefts  ; we  will 
not  incroach  upon  that  Sovereignty  that  God  hath  put  into  his  hands  ; 
this  makes  me  fear  his  Majefty  is  mil-informed  in  what  we  go  about ; let 
us  make  fomc  enlargement,  and  put  it  before  him,  that  we  will  not  make 
any  thing  new.  As  for  the  time  of  this  Scflioii,  it  is  but  fhort ; and  look 
how  many  meflages  wc  have,  fo  many  interruptions,  and  mif-reports, 
and  mif-reprefentations  to  his  Majefty  produce  thofc  meflages. 

Sir  Miles  Fleetwood  continued  the  debate,  and  faid.  That  this  bulinefs 
is  ol  great  importance,  wc  arc  to  accommodate  this  : the  breach  of  this 
Parliament  will  be  the  greateil  mifi-ry  that  ever  befell  us  : the  eyes  of 
Chrifttndm  are  upon  this  Parliament,  the  State  of  all  our  Pfoteftant 
Friends  are  ready  to  be  fwallowed  up  by  rlic  Emperor's  Forces,  and  our 
own  Kingdom  is  in  a miferuWeftfalt,  for  the  defence  of  our  Religion  that 
is  invaded  by  the  Roman  Gatholicks,  by  the  colour  of  a commiflion, 
which  is  intolerable;  the  defence  of  our  Realm  by  Shipping  is  decayed, 
the  King’s  revenue  is  fold  and  gone;  where  Hull, the  relief  be  obtained 
but  in  Parliament?  Now  we  arc  in  the  way,  let  us  proceed  by  way  of 
Bill,  in  purfuancc  of  the  King’s  melfoge,  to  cllablilh  the  fundamental 
Laws  in  propriety  of  our  goods,  and  liberty  of  our  perfons  : It  was  de- 
clared to  us,  that  courfts  by  Lows  end  hrtprifenmeni  were  nsi  lawful ; let  us 
touch  them  in  our  Bill,  and  that  all  precedents  and  judgments  feemingto 
the  contrary,  be  void  ; and  that  all  commitments  againft  the  Law  be 
remedied,  and  that  we  be  protected  againft  the  fear  of  commitments. 

Mr.  M ason’x  Speech. 

T AM  of  opinion  with  the  Gentleman  that  Ipakc  firft,  that,  in  our  pro- 
ceedings in  the  matter  now  in  debate,  we  fhould  have  ufe  of  the  title 
°f  the  Statute,  called  cucumfpetU  agatis  ; for  it  concerns  the  liberty  of 
our  perfons,  without  which  we  do  not  enjoy  our  lives. 

The  Qucjiitm  is  : 

Whether  in  this  Bill  for  die  explanation  of  Magna  Charta , and  the  reft 
of  the  Statutes,  we  fhall  provide  that  the  caufe  of  the  commitment  mull 
be  expreiled  upon  the  commitment,  or  upon  return  of  the  Habeas  Corpus  f 
Before  1 fpeak  to  the  queftion  it  Pelf,  I fhall  propofc  fume  oblervations, 
in  my  conceit,  neccflarii’y  conducing  to  the  debate  of  the  matter. 

1.  That  wc  ought  to  take  care,  and  to  provide  for  pollcrity,  as  our 
predeceflors  have  done  for  us,  and  that  this  provident  care  cannot  be  ex- 
pounded to  be  any  diftruft  of  the  performance  of  his  Majefty’s  gracious 
declaration,  this  Ac!  providing  for  perpetuity,  to  Which  his  H.ghnefs's 
promife,  unlefs  it  were  by  Aft  of  Parliament,  cannot  extend* 

2.  That  wt  having  long  debated  and  foiemnly  rcfolved  our  rights  and 
privileges  by  virtue  of  theft  Statutes,  and  if  now  we  fhall  reduce  thofc 
declarations  and  thofe  rclolutions  into  an  Aft,  wc  muft  ever  hereafter  ex- 
pect to  be  confined  within  the  hounds  of  that  Aft.  being  made  at  our 
fult,  and  to  be  die  limits  of  the  Prerogative  in  that  refpeft,  ami  it  being 
an  Aft  of  explanation,  which  fhall  receive  no  further  explanation  than 
itfelf  contain*. 

3.  That  by  this  Aft  wc  muft  provide  a remedy  againft  the  perfons 
which  detain  us  in  prifon,  for  as  to  the  commander,  there  can  be  no  cer- 
tainty. 

Concerning  the  Shsefiim  itfelf; 

It  hath  been  foiemnly  and  clearly  reiolved  by  the  Houfe,  that  the  com- 
mitment of  a Freeman/without  exp  felling  the  caufe  at  the  time  of  the 
commitment,  isagainlt  the  Law  : If  by  this  Aft  of  explanation  we  fhall 
provide  only  that  the  caufe  ought  to  be  exprefled  upon  the  return  of  the 
Habeas  Co'pus,  then  out  of  the  words  of  the  Statute,  it  will  ncceiTarily 
be  inferred,  that  before  the  return  of  the  Habeas  Corpus  the  caufe  need  not 
to  be  exprefled,  becaufe  the  Statute  hath  appointed  the  time  of  the  cx- 
preflion  of  the  caufe;  and  it  will  be  conflrlied,  that  if  the  makers  of  the 
Statute?  had  intended  that  thccaufe  ftiould  have  oreu  fooner  fhewn,  they 
would  have  provided  for  it  by  the  Act,  ant!  then  the  Aft,  which  we  term 
an  Aft  of  explanation,  will  be  an  Aft  of  the  abridging  of  Magna  Charta , 
and  the  reft  of  the  Statutes : or  if  this  Aft  do  not  make  the  commitment 
without  expreffing  the  caufe,  to  be  lawful,  yet  it  will  clearly  amount  to  a 
toleration  of  the  commitment,  without  cxprelling  the  caufe,  until  the 
Habeas  Corpus,  or  to  a general  or  perpetual  difpenfation,  beginning  with, 
and  continuing  as  long  as  the  Law  it  felf.  And  in  my  underilanding  the 
words  in  this  intendcD  Law,  that  no  Freeman  can  be  committed  with- 
out caufe,  can  no  ways  advantage  us,  or  fatisfy  this  objection  ; for  till 
the  return  of  the  Habeas  Corpus,  he  that  commits  I?  Judge  of  the  caufe, 
or  at  lead  hath  a licence  by  this  Law  till  that  time  to  conceal  the  caufe, 
and  the  Gaoler  is  not  fubjeft  to  any  action  for  the  detaining  of  the  Pri- 
lbner  upon  fuch  command.  For  if  the  prifoner  demanded  the  caufe 
of  bis  imprifonment  of  the  Gaoler,  it  will  be  a fate  an fwer  for  him  to  fay 
that  he  detains  a prifoner  by  warranr,  and  that  it  belongs  not  unto  hita 
to  defire  thofe  which  commit  the  prifoner  to  ihcw  the  ca*.ife  until  he  re- 
turns the  Habeas  Corpus.  And  if  the  prifoner  be  a Suitor  to  know  the 
caufe  from  thofe  that  committed  him,  it  will  be  a fufiicient  anfwcr  for 
them  to  fay,  they  will  exprefs  thccaufe  at  the  return  of  the  Habeas  Cor - 
pus.  In  this  cafe  there  will  be  a wrong,  becaufe  the  commitment  is 
without  caufe  exprefled,  and  one  that  flitters  that  wrong,  vie.  the  party 
imprifoned;  and  yet  no  fuch  wrong-doer  but  tnay  cxcufe,  if  not  juftify 
himfclf  by  this  Law. 

In  making  of  Laws,  we  muft  confider  the  inconveniences  which  may 
enfue,  and  provide  for  the  prevention  of  them,  lex  eov-as  tie  JuturU.  I have 

, r , —r , j , ...  taken  into  my  thoughts  fome  inconveniences  which  i (hall  expofe  to  your 

telleth  us,  he  will  not  give  way  unto.  ” confiderutions,  not  imagining  that  they  can  happen  in  the  time  of  our 

That  the  weight  of  the  affairs  of  the  Kingdom,  and  Chrijlendem,  do  | gracious  Sovereign ; but  in  an  Aft  of  Parliament,  we  muft  provide  for  the 
Pr^ti  him  more  and  more,  and  that  the  time  is  now  grown  to  that  point  I prevention  of  all  inconveniences  in  future  times. 

Vot..  VII.  C c j.  I£ 
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1.  If  a man  be  in  danger  to  be  imprifoned  in  the  beginning  of  a Jong 
vacation  lot  refilling  to  pay  fome  fimall  l'um  of  money,  and  knows  that  by 
this  Act  he  can  have  no  inlargemeut  till  the  return  of  the  Habeas  Corpus 
in  the  Term,  and  that  the  charge  of  his  being  in  Prifon,  and  of  his  in- 
Jargttnent  by  Habea i Corpus  will  amount  to  more  than  the  fum,  he  will 
part  with  money  to  prevent  his  imprifonment,  or  to  redeem  himfelf  thence, 
bccayfc  he  cannot  fay  any  man  doth  him  wrong,  until  the  return  ot  the 
Habeas  Corpus , and  the  Law  refolves.  A man  will  pay  a hne_  rather  than 
be  itnprifoiicd,  for  the  judgment  which  is  given  when  one  is  fined,  is  idea 
copies  tUr,  and  the  execution  for  debt  is  a capias  ad  fausfa-.itr.dum ; the  Law 
prefuming  any  man  will  part  with  his  money  to  gain  his  Liberty.  And 
if  the  pri loner  procure  an  Habeas  Carpus,  and  be  brought  into  the  King’s- 
Bench  by  virtue  of  it,  yet  the  caufe  need  not  to  be  then  expreffed ; the  pry- 
vifton  ot  tins  Law  being,  jthat  if  no  caufe  be  then  exprcffuJ,  he  ftia’.l  be 
bailed,  and- no  caufe  being  (hewn  upon  tne  return  of  the  Habeas  Corpus, 
yet  it  may  be  pretended,  that  at  the  time  of  his  commitment  there  were 
ilrontr  p efumj  tion*  of  fome  great  offence,  but  upon  examination  they 
arc  cleared  : or  it  may  be  laid,  that  the  offence  was  of  that  nature,  that 
the  time  of  his  imprifonment  before  the  return  was  a fufficient  puntlb- 
ment.  And  we  may  be  frequently  imprifoned  in  this  manner,  and  never 
underftand  the  caufe,  and  have  often  fuch  punilhment,  and  have  no  means 
to  iuftify  ourfelvcs  ; and  for  all  thefe  proceedings  this  Law  will  be  the 
juftification,  or  colour. 

2.  If  by  this  Act  there  be  a toleration  of  imprifonment  without  filew- 
ing caufe,  until  the  return  of  the  Habeas  Corpus  yet  it  is  poflible  to  ac- 
company that  imprifunment  with  fuch  circumftances  of  clofc  reftraint, 
and  other  hardfhips,  which  I forbear  toexprefs,  as  may  make  an  impri- 
fenment  for  that  Ihort  time,  as  great  a punilhment,  as  a perpetual  lmpri- 
fonmeru  in  an  ordinary  manner. 

3.  The  party  may  be  imprifoned  a long  time  before  he  lhall  come  to  be 
delivered  by  this  Law  ; the  place  of  his  imprifonment  may  Lc  in  the  fur- 
theft  part  of  this  Kingdom  ; the  judges  always  make  the  return  of  the 
Habeas  Corpus  anfwirable  to  the  diftauce  of  the  prifon  from  Wijlmbjier ; 
the  Gaoler  may  neglcdt  the  return  of  the  firlt  procefs,  and  then  the  party 
muff  procure  an  Aieas,  and  the  Gaoler  may  be  then  in  fome  other  imploy- 
ment  for  the  King,  and  excufe  the  not  returning  the  body  upon  that  pro- 
cefs ; and  this  may  make  the  imprifonment  for  a year.  And  in  the  end 
no  caufe  being  returned,  the  party  may  be  difeharged  ; but  in  the  mean 
time  he  fhall  have  imprifonment,  he  mail  never  know  the  caufe,  he  fhall 
have  no  remedy  for  it,  nor  be  able  to  queftion  any  for  injuftice,  which 
have  not  a juftification,  or  excufe  by  this  Law. 

The  party  may  be  imprifoned  during  his  life,  and  yet  there  lhall  be 
no  caufe  ever  luewn.  1 will  inltance  in  this  manner : a man  nxay  be  com- 
mitted to  the  furtheft  part  of  the  Kingdom  Weft  ward;  he  obtains  an  Ha- 
beas Corpus ; before  the  Gaoler  receives  the  Habeas  Corpus , or  before  he 
returns  it,  the  prifoncr  by  Warrant  is  removed  from  that  prifon  to  ano- 
ther, it  may  be  the  furtheft  Northern  part  of  the  Realm.  The  firft  Gaoler 
returns  the"  I'pccial  matter,  which  will  be  fufficient  to  free  himfelf,  and  in 
like  manner  the  prifoncr  may  be  tranflated  from  one  prifon  to  another,  and 
his  whole  life  lhall  be  a peregrination,  or  wayfaring  from  one  Gaol  to 
another,  and  he  lhall  never  know  the  caufe,  nor  be  able  to  complain  of 
any,  who  cannot  defend  their  adlions  by  this  Bill. 

5.  If  the  prifoncr  be  brought  into  the  Court  by  Habeas  Corpus,  and  no 
caufe  expreffed,  anJ  thereupon  he  be  iniarged,  he  may  be  partly  commit- 
ted again,  and  then  his  enlargement  lhall  only  make  way  lor  his  commit- 
ment ; and  this  may  continue  during  his  life,  and  he  lhall  never  know  the 
caufe  ; and  this  not  remedied,  but  rather  permitted  by  this  Act. 

And  there  are  alfo  fome  things  remarkably  confiderabie  in  this  matter ; 
the  expcnce  of  the  party  in  prifon  ; his  fees  to  the  Gaoler,  his  cofts  in  ob- 
taining anil  profeeuting  an  Habeas  Corpus,  and  his  charges  in  removing 
himlclf,  attended  with  fuch  as  have  the  charge  of  his  conduct  : arid  that 
the  prifoncr  mull  fuftain  all  tins  without  fatisfa&ion,  or  knowing  the 
caufe. 

The  only  reafon  given  by  thofe  of  the  other  opinion  is.  That  it  is  re- 
quifite,  the’  King  and  Council  Ihould  have  power  to  command  the  detainer 
of  a man  in  prifon  for  fome  time,  without  expreffing  the  caufe ; bccaufc  it 
is  fuppofed,  that  the  mamfeftation  of  the  caufe  at  firft  may  prevent  the 
difeovery  of  a Treafou.  The  reafon  is  anfwered  by  the  remedy  propofed ; 
by  this  Adt  it  being  propofed,  that  it  lhall  be  provided  by  this  Bill,  that 
upon  our  commitment,  we  may  inftantly  have  recourfe  to  the  Chancery 
for  an  Habi/n  Corpus,  returnable  in  that  Court,  which  is  always  open ; 
and  that  upon  the  receipt  thereof,  the  Writ  mull  be  returned;  and  the 
caufe  thereupon  expreffed.  If  then  this  remedy  be  really  the  caufe  of 
commitment,  it  mull  partly  appear;  which  contradicts  the  former  reafon 
of  State. 

And  in  my  own  opinion,  we  ought  not  only  to  take  care,  that  the  Sub- 
ject (hould  be  delivered  out  of  prilon,  but  to  prevent  his  imprifonment ; 
the  Statute  of  Magna  Cbartu , and  the  reft  of  the  ACb,  providing  that  no 
man  ihould  be  imprifoned,  but  by  the  Law  of  the  Land.  And  although 
the  King,  or  Council,  as  it  hath  been  objected,  by  force  may  commit  us 
without  caufe,  notwitl.ftanding  any  Laws  we  can  make;  yet  I am  fure 
without  fuch  an  Act  of  Parliament,  fuch  commitment  can  have  no  legal 
colour,  and  l would  be  loth  we  (hould  make  a Law  to  endanger  ourfelvcs. 
For  which  reafons  1 conceive,  that  there  being  fo  many  ways  to  evade  this 
A<£t,  we  lhall  be  in  a worfc  calc  by  ir,  than  without  it ; as  it  provides  no 
remedy  to  prevent  our  imprifonment  without  expreffing  the  caufe  to  be 
lawful,  and  adminifters  excufes  for  continuing  us  in  prifon,  as  I have 
before  declared.  And  thus  for  providing  for  one  particular  out  of  realbn 
of  State,  which  pollibly  may  fall  out  in  an  age  or  two,  we  lhall  luring  a 
leak,  which  may  fink  all  our  Liberties,  and  open  a gap,  through  which 
Magna  Cbartu , and  the  reft  of  the  Statutes,  may  ifiln:  out  and  vanilh.  I 
therefore  conclude,  that  in  my  poor  underllanding  (which  I fu'omit  to 
better  Judgments),  I had  rather  depend  upon  our  former  refolutions,  and 
the  King’s  gracious  declarations,  than  to  pafs  an  Act  in  fuch  manner  as 
hath  been  prqpofetj- 

In  conciuGon,  the  Commons  agreed  to  an  anfwer  to  all  the  preceding 
meffages,  and  prefeated  it  to  the  King  by  the  mouth  of  their  Speaker. 


4 Car.  I.  ( 196  ) 

Tie  Speaker's  Speech  (Sir  John  Finch)  to  tie  King,  in  anfwer  /■  fveralM ef- 
fages,  in  the  Banqueting- Houfe,  May  5. 

Mofi  Grexiotes  and  Dread  Sovereign, 

yOl'ft  Loyal  and  Obedient  Subjects,  the  Commons  now  affembled  in 
Parliament,  by  fcveral  raellagcs  from  your  Majcfty,  and  efpecially  by 
that  your  declaration  delivered  by  the  LorJ-Kcepcr  before  both  Houles, 
have,  to  their  exceeding  great  joy  and  comfort,  received  many  ample  ex- 
preffions  of  your  princely  care  and  tender  affections  towards  them,  with  a 
gracious  promife  and  affurance,  that  your  Majcfty  will  govern  according 
to  the  Laws  of  this  Realm,  and  fo  maintain  ail  vour  Subjects,  in  the  juft 
freedom  of  »Heir  perfons,  and  fafety  of  their  eftates,  that  nil  their  Rights 
and  Liberties  may  be  by  them  enjoyed,  with  as  much  freedom  2nd  fecu- 
rity  in  their  time,  as  in  any  age  heretofore  by  their  Ancdlors,  under  the 
bell  of  your  Progenitors  : For  this  fo  great  a favour,  enlarged  by  a com- 
fortable intimation  of  your  Majefty’s  confidence  in  the  proceedings  of  this 
Houfe,  they  do,  by  me,  their  Speaker,  make  a full  return  of  molt  humble 
thanks  to  your  Majcfty,  with  all  dutiful  acknowledgment  of  your  grace 
and  goodnefs  herein  extended  unto  them. 

And  whereas  in  one  of  thofe  meffages  delivered  from  your  Majefty,  there 
was  an  expreffion  of  your  defire  to  know,  whether  this  Houfe  would  reft 
upon  vour  Royal  word  and  promife,  affuring  them,  that  if  they  would,  it 
Ihould  be  royally  and  really  performed  : As  they  again  prelim:  their  hum- 
ble thanks  lor  the  feconding  and  ftrengthening’of  your  former  Royal  ex- 
prcffions,  fo  in  all  humblcncfs  they  affure  your  Majcfty,  that  their  'rcateft 
confidence  is,  and  ever  mull  be,  in  your  grace  and  goodnefs,  without 
which,  they  well  know,  nothing  they  can  frame  or  defire,  will  be  of 
fafety  or  value  to  them  ; therefore  are  all  humble  fu iters  to  your  Majcfty, 
that  your  Royal  heart  will  graciaufly  accept  and  believe  the  truth  of 
theirs,  which  they  humbly  prefent,  as  full  of  truth  and  confidence  in  your 
Royal  word  and  promife,  as  ever  Houfe  of  Commons  repoled  in  anv  of 
their  bell  Kings. 

True  it  is,  they  cannot  but  remember  the  publick  truft,  for  which  they 
arc  accountable  to  prefenr  and  future  times  ; and  their  defires  are.  That 
your  Majefty’s  goodncls  might,  in  fruit  and  memory,  be  the  bleifing  and 
jojr  of  Pofterity. 

They  fay  alfo.  That  of  late,  there  hath  been  publick  violation  of  th<? 
Laws,  and  the  Subjects  Liberties,  by  fome  of  your  Majefty’s  Minifters  ; 
and  thence  conceive,  that  no  lefs  than  a publick  remedy  will  raile  the  de- 
jected hearts  of  your  loving  Subjects  to  a chearful  fupply  of  your  Majefty, 
or  make  them  receive  content  in  the  proceedings  of  this  Houfe. 

From  thefe  confiderations,  they  moil  humbly  beg  your  Majefty’s  leave 
to  lay  hold  of  that  gracious  offer  of  yours,  which  gave  them  affurance, 
that  if  they  thought  lit  to  fccure  ihcmfdves  in  their  Rights  and  Liberties, 
by  way  of  Bill  or  otherWife,  fo  it  might  be  provided  with  due  refpt-a  to 
God’s  honour,  and  the  publick  good,"  you  would  be  gracioufiy  pleafed  to 
give  way  unto  it.  Far  from  their  intentions  it  is,  anv  way  to  encroach 
upon  your  Sovereignty  or  Prerogative  ; nor  have  they  the  lead  thought  of 
ftretching  or  enlarging  the  Laws  in  any  fort,  by  any  new  interpretations 
or  additions  ; the  bounds  of  their  defines  extend  no  further,  than  to  fome 
ncccffary  explanation  of  that,  which  is  truly  comprehended  within  the 
juft  fcnle  and  meaning  of  thofe  Laws,  with  fome  moderate  provilion  for 
execution  and  performance,  as  in  times  pall,  upon  like  occafion  hath  been 
ufed. 

The  way  how  to  accomplilh  thefe  their  humble  defircs,  is  now  in  fe- 
rious  confidcration  with  them,  wherein  they  humbly  affure  your  Majcfty, 
they  will  neither  lofe  time,  nor  feek  any  tiling  of  your  Majefty,  but  that 
, they  hope  may  be  fit  for  dutiful  and  loyal  Subjects  to  all:,  and  for  a graci- 
ous and  juft  King  to  grant. 

His  Maje/j’s  Anfwer  was  delivered  by  the  Lord-Keeper,  Thomas  Lord 
Coventry. 

TyTR.  Speaker,  and  you  Gentlemen  of  the  Houfe  of  Commons,  his  Ma- 
jelly  has  commanded  me  to  tell  you,  that  he  expected  an  anfwer  by 
your  actions,  and  not  delay  by  difeourfe  : ye  acknowledge  his  truft  and 
confidence  in  your  proceedings,  but  his  Majefty  fees  not  how  you  requite 
him  by  your  confidence  of  his  word  and  adllons : for  what  need  explana- 
tions, if  ye  doubted  not  the  performance  of  the  true  meaning  ? for  expla- 
nations will  hazard  an  incroachment  upon  his  Prerogative.  ’ And  it  may 
well  be  faid,  What  need  a new  Law  to  confirm  an  old,  if  you  repole 
confidence  in  the  declaration  his  Majefty  made  by  me  to  both  Iloufes  ? 
And  yourfelves  acknowledge,  that  your  greateft  truft  and  confidence  muft 
be  in  his  Majefty’s  grace  and  goodnefs,  without  which  nothing  that  you 
can  frame  will  be  of  fafety,  or  available  to  you.  Yet,  to  fliew  clearly  the 
finccrity  ol  his  Majefty’s  intentions,  he  is  content,  that  a Bill  be  drawn 
for  a confirmation  ol  Magna  Cbartu,  and  the  fix  other  Statutes  infilled  upon 
for  the  Subjects  Liberties,  if  ye  lhall  chufe  that  to  be  the  bell  way ; but 
fo,  as  it  may  be  without  additions,  paraphrafes,  or  explanations. 

Thus,  if  you  pleafe,  you  may  be  fecured  from  your  needltfs  fears,  and 
this  Parliament  may  have  a happy  wiftted-for  end  ; whereas  by  the  con- 
trary, if  you  feek  to  tie  your  King  by  new,  and  indeed  impoffible  bonds, 
you  muft  be  accountable  to  God  and  your  Country  for  the  ill  fucctfs  of 
this  meeting  : His  Majefty  having  given  his  Royal  word,  that  you  lhall 
have  no  cauie  to  complain  hereafter  ; lefs  than  which,  hath  been  enough 
to  reconcile  great  Princes,  and  therelore  ought  much  more  to  prevail  he- 
tween  a King  and  his  Subjects. 

Laftly,  I am  commanded  to  tell  you,  that  his  Majcfty’s  pleafure  is. 
That  without  further  replies  or  mefl'ages,  or  other  unneccflary  delays,  you 
do  what  you  mean  to  do  fpeedily,  remembering  the  hill  mcffane,  which  his 
Majefty  lent  you  by  Secretary  Cook , in  point  of  time  : his  Majcfty  al- 
ways intending  to  perform  his  promife  to  his  people. 

Kl  OtwilUftanding  the  intimation  of  his  Majefty’s  good  pleafure  for  » 
Bill,  Mr.  Secretary  Cook,  Tsufday,  May  6,  agtiin  preffed  the  Houfe  to 
rely  upon  the  King’s  word,  faying.  That  he  had  rather  follow  others, 
than  begin  to  enter  into  this  bufinefs  : lofs  of  time  hath  been  the  greateft 
complaint ; the  matter  fallen  now  into  confidcration,  is,  what  way  to  take» 
whether  to  rely  on  his  Majefty’s  word,  or  on  a Bill  i If  we  will  confidcr  the 
advantage  we  have  in  taking  his  Majefty’s  word,  it  will  be  of  the  large® 
extent,  and  we  lhall  chufe  that  that  hath  moll  affurance ; an  A if  of 
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parliament  ir.  by  the  content  of  the  King  and  Parliament;  but  this  aflu- 
rancc  by  word  'is,  that  he  will  govern  us  by  the  Laws ; the  Kingpromifes 
that,  and  alfo  that  they  fliall  be  fo  executed,  that  W=  lhall  enjoy  as  much 
freedom  as  ever.  This  contains  many  Laws,  ami  a grant  of  all  good 
Lxvrs  ; nay,  it  contains  a confirmation  of  thofc  very  Laws,  aflurancc, 
which  binds  further  than  the  Law  can  : firft,  it  binds  his  affe&ion,  which 
Jj  thegrcatcll  bond  between  King  and  Subject,  and  that  binds  hisjudg- 
ijtent  nl fo,  nay,  his  honour,  and  that  not  ar  home,  but  abroad  ; the  Royal 
^rord  of  a King  is  the  ground  of  all  treaty ; nay,  it  binds  his  confcience. 

This  confirmation  between  both  Houfes  is  in  nature  of  a vow ; for  my 
part,  I think  it  is  the  greateft  advantage  to  rely  on  his  Majefty’s  word. 

|je  further  added,  this  debate  was  fitter  to  be  done  before  the  Houfe,  and 
Dot  before  the  Committee ; and  that  it  was  a new  tourfe  to  go  toaCom- 
oiittee  of  the  whole  Houfe. 

Sir  John  Elliott  replied.  That  the  proceeding  in  a Committee  is  more 
honourable  and  advantageous  to  the  King  and  the  Houfe,  for  that  way 
Jcads  moft  to  truth,  and  It  is  a more  open  way,  and  where  every  man  may 
add  hi<  rcafun,  and  make  anfwer  upon  the  hearing  of  other  men’s  nations 
and  arguments. 

This  being  the  general  fenfe,  the  Houfe  was  turned  into  a Committee,  to 
take  into  confidcrution  what  was  delivered  to  the  King  by  the  Speaker, 
and  what  was  delivered  to  them  by  the  Lord-Keeper,  and  all  other  mef- 
fag-'S,  and  the  Committee  was  not  to  be  bounded  by  any  order : the  key 
wts  brought  up,  and  none  were  to  go  out  without  leave  firft  alkcd. 

In  tlie  debate  of  this  bufinefs  at  the  Committee,  fomc  were  for  letting 
the  Bill  reft:  but  Sir  Edward  Coke's  reafons  prevailed  to  the  contrary. 
Was  it  ever  known  (faid  hej  that  general  words  were  a fufficient  fatif- 
faClion  to  particular  grievances  ? Was  ever  a verbal  declaration  of  the 
Kin?  yet  bum  Rtgni  ? When  Grievances  be,  the  Parliament  is  to  red  refs 
them.  Did  ever  Parliament  rely  on  roeflages  ? They  put  up  Petitions  of 
their  Grievances,  and  the  King  ever  anfwercd  them  : the  King’s  anfwer 
is  very  gracious,  but  what  is  the  Law  of  the  Realm,  that  is  the  qucllion  ? 

I put  no  diffidence  in  his  Majefty,  the  King  mult  fpcak  by  a Record, 
and  in  particulars,  and  not  in  general ; did  you  ever  know  the  King’smef- 
fage  come  into  a Bill  of  Subfidies  ? All  fuccccding  Kings  will  lay.  Ye 
mult  truft  me  as  you  did  my  PrcdcccfTors,  and  tiuft  my  meflages;  but 
meflages  of  love  never  came  into  a Parliament.  Let  us  put  up  a Petition 
of  Right : not  that  I dillruft  the  King,  but  that  1 cannot  take  his  truft, 
but  in  a Parliamentary  way. 

On  Thurfday  8 May,  the  Petition  of  Right  was  finiflied,  and  the  Claufe 
of  Martial  Law  was  added  unto  it,  and  it  was  delivered  to  the  Lords  at  a 
conference  in  the  Painted  Chamber  for  their  concurrence ; which  confe- 
rence was  managed  by  Sir  Edward  Coke,  who  thus  exprefled  himfclf : I 
pray  vour  Lordmips  locxeufe  us,  for  we  have  been  till  one  of  clock  about 
the  great  bufinefs,  and  Jblefled  be  God)  we  have  difpatch’d  it  in  fomc 
mc.'.furc,  nnd  before  this  time  we  were  not  able  to  attend  your  Lotdfhips, 
but  I hope  that  this  will  prove  a great  bldling  to  us.  My  Lords,  I am 
Commanded  from  theHoufc  of  Commons  to  ex  profs  their  Angular  care  and 
affe&ion  they  have  of  concurrence  with  your  Lordfhips,  in  thefe  urging 
affairs  and  proceedings  of  this  Parliament ; both  for  the  good  of  the  Com- 
monwealth, and  principally  for  his  Majefty’s.  And  this  I may  fay  in  this 
particular,  if  we  had  hundreds  of  tongues,  we  were  notable  to  exp  refs 
this  defirc  which  wc  have  of  that  concurrence  with  your  Lord  (hips : 
but  I will  leave  it  without  any  further  expreffion.  My  Lords,  it  is  evi- 
dent what  neceffity  there  is,  both  in  refpeft  of  yourfclvcs,  and  your 
Polfcritics,  to  have  good  fucccfs  in  this  bufinefs.  Wc  have  acquainted 
your  Lordfhips  with"  the  reafons  and  arguments,  and  after  we  have  had 
ibme  conference,  wc  have  received  from  your  Lordfhips  five  propofitions ; 
and  it  behoves  me  to  give  your  Lordfhips  fomc  reafons  why  you  have  not 
beard  from  us  before  now  ; for  in  the  mean  time,  as  we  were  confuting 
of  this  weighty  bufinefs,  wc  have  received  divers  meflages  from  our  great 
Sovereign  the  King,  and  they  confiftcd  of  five  parts  : 

1.  That  his  Majefty  would  maintain  all  his  Subjects  in  their  juft  free- 
dom, both  of  their  perfons  and  eftates. 

2.  That  he  will  govern  according  to  his  Laws  and  Statutes. 

j.  That  wc  fliould  find  much  Confidence  in  his  Royal  word ; I pray 
obierve  that. 

4.  That  we  lhall  enjoy  all  our  Rights  and  Liberties,  with  as  much 
freedom  and  liberty  as  ever  any  Subjects  have  done  in  former  times. 

5.  That  whether  we  lhall  think  it  fit,  cither  by  way  of  Bill  or  otherwife, 
to  go  on  in  this  great  bufinefs,  his  Majefty  would  be  pleated  to  give  way 

to  it. 

Thefe  "gracious  meflages  did  fo  work  upon  our  afFc&ions,  that  we 
have  taken  them  into  confideration.  My  Lords,  when  wc  had  thefe 
tneiTages,  (I  deal  plainly,  for  fo  I am  commanded  by  the  Houfe  of  Com- 
mons) vc  did  confider,  what  way  we  might  go  for  our  more  fecurc 
way,  nay,  yours ; we  did  think  it  the  fafeit  way  to  go  in  a Parliamen- 
t ary  courfe,  for  wc  have  a maxim  in  the  Houfe  of  Commons,  and 
Written  on  the  walls  of  our  Houfe,  That  old  ways  are  the  fcfeft  and 
fureft  ways ; And  at  laft  we  fell  upon  that  which  we  did  think  (if  that  your 
Lordfhips  did  confcnt  with  us)  it  is  the  moft  ancient  way  of  all,  and  that 
**>  mv  Lords,  via  faufta,  both  to  his  Majefty,  to  your  Lordfhips,  and  to 
onrfi'lves.  For,  my  Lords,  this  is  the  greateft  Bond,  that  any  Subject  can 
have  in  Parliament,  Vtrbum  Regis,  this  is  an  high  point  of  honour,  but 
this  lhall  be  done  by  the  Lords  and  Commons,  and  alTentcd  to  by  the 
King  in  Parliament ; this  is  the  greateft  obligation  of  all ; 3nd  this  is  for 
*he  King’s  honour  and  our  fafety.  Therefore,  my  Lords,  we  have  drawn 
* form  of  a Petition,  defiring  your  Lordfhips  to  concur  with  us  therein ; 
For  we  come  with  an  unanimous  confent  of  all  the  Houfe  of  Commons, 
and  there  is  great  reafon  your  Lordfhips  fhould  do  fo,  for  your  Lordlhips 
5re  involved  in  the  fame  condition,  Commune  Periculum.  So  I have  done 
**th  the  firft  part : And  now  I (hall  be  bold  to  read  that  which  wc  have 
fo  agreed  on,  and  I {hill  defirc  your  Lordfhips  leave  that  I may  read  it. 

Here  the  Petition  of  Right  was  read  ; but  we  forbear  to  infert  it  as  yet, 
weeaufe  there  wore  propolitions  for  alteration ; and  it  is  not  perfect,  till 
lhe  Royal  alfcnt  be  given  to  it. 


From  the  eighth  to  the  twelfth  of  May,  all  publick  bufinefs  was  laid 
afide.  On  Monday  the  twelfth,  the  Lords  had  a conference  with  tbs 
Commons,  where  the  Lord-Keeper  made  this  Speech: 

Gentlemen  of  the  Houfe  tf  Commons, 

MY  Lords,  having  a moft  affectionate  defire  to  maintain  that  good 
concurrence,  that  in  this  Parliament  and  others  have  been  of  late 
between  both  Houfes,  defired  this  Conference,  to  acquaint  you,  how,  and 
in  what  manner,  they  have  proceeded  in  the  Petition  of  Right  that  came 
from  this  Houfe,  and  to  let  you  know,  that  as  foon  as  they  had  received  it, 
they,  with  all  care  and  expedition  they  pofiibly  could,  addrcftcd  themfclvcs 
to  confider  thereof ; and  after  good  time  fpent  in  Debate  in  the  whole 
Houfe,  they  made  a Committee  to  conGdcr,  whether  retaining  the  fub- 
ftancc  of  the  Petition,  there  might  not  he  fomc  words  altered,  or  put  in  to 
make  it  more  fweet,  to  procure  ita  paffable  way  to  his  Majefty  : we  know 
this  muft  be  crowned  by  the  King,  and  good  tnuft  come  to  all  the  King- 
dom by  this  courfe  now  taken.  The  Committee  hath  met,  and  hath  pro- 
pounded Ibme  fmall  matters  to  be  altered  in  fomc  few  words,  to  make  it 
paffable,  and  not  in  fubftanct.  And  the  Lords  having  this  reported  from 
their  Committee,  and  heard  it  read  in  their  Houfe,  refolved  of  nothing 
till  they  have  your  confcnt ; yet  the)’  think  it  fitter  to  have  it  propounded 
to  you,  to  confider,  whether  there  fliould  be  any  alteration  or  no,  and 
how  the  propounded  alterations  may  Hand  with  your  liking. 

Concerning  the  commitment  by  the  King  and  the  Council,  without 
exprclfing  the  caule,  it  was  refolved  bv  the  Lords  to  debate  it  this  morn- 
ing, and  as  foon  as  they  fliould  have  debated  it,  they  purpofed  to  have  your 
concurrence  with  them  before  they  refolved  it;  but  at  the  inftant  when 
they  thought  to  have  debated  it,  they  received  a Letter  from  his  Majefty, 
which,  they  conceive,  will  give  a fatisfa&ion  to  both  Houfes  in  the  main 
point.  My  Lords  deftring  to  keep  that  good  concurrence  begun,  defired 
to  communicate  that  Letter  unto  you,  that  you  might  take  tlie  fame  into 
your  confidcrations,  as  they  mean  to  do  themfclvcs  : This  Letter  is  to  be 
read  unto  you. 

Ti  our  Right  Trujly  anti  Well- 1 /looted,  the  Lords  Spiritual  and  Temporal  >f 
the  Higher  Houfe  of  Parliament. 

Carolus  Rex. 

“ \X7  E being  defirous  of  nothing  more  than  the  advancement  of  the 
15  VV  peace  and  profperity  of  our  People,  have  given  leave  to  Free 
“ Debate  upon  the  higheft  points  of  our  Prerogative  Royal,  which  intho 
“ time  of  our  Prcdcceifors,  Kings  and  Queens  of  this  Realm,  were  ever' 

“ rcftralned  as  matters  that  they  would  not  have  difeufl’et)  ; and  in  other 
“ things  we  have  been  willing  fo  far  to  dsfccnd  to  the  defires  of  our  good 
“ Subjefls,  as  might  fully  fatisfy  all  moderate  minds,  and  free  them  from 
“ all  juft  fears  ani  jealoufies,  which  thofc  meflages,  which  we  have  hitherto 
“ lent  into  the  Commons  Houfe,  will  well  demonftrate  unto  the  World. 

“ Yet  we  find  it  Hill  infilled  upon,  that  in  no  cafe  wh.itfoCv  r,  (hould  it 
“ never  fo  nearly  concern  matters  of  State  or  Government,  Wc,  or  our 
“ Privy-Council,  have  no  power  to  commit  any  man  without  the  caufe 
“ lhcwcd  ; whereas  it  often  happens,  that  fhould  the  caufe  be  (hewed, 

“ the  fervice  itfclf  would  thereby  be  deftroyed  and  defeated ; and  die 
“ caufe  allcdged  muft  be  fuch,  as  may  be  determined  by  our  Judges  of 
“ our  Courts  of  IVeJlminjl.'r,  in  a legal  and  ordinary  way  of  jufticc  ; 

“ whereas  thccaufcs  may  be  fuch,  whereof  the  Judges  have  no  capacity 
“ of  judicature,  nor  rules  of  Law  to  dire«ft  and  guide  their  judgment  in. 

“ cafes  of  that  tranfcemlent  nature  ; which  happening  fo  often,  the  very 
“ intermitting  the  conftant  rule  of  Government,  for  fo  many  ages,  with- 
“ in  this  Kingdom  practifcd,  would  foon  diflblve  the  very  foundation  and 
“ frame  of  our  Monarchy.  Wherefore,  as  to  OnrCommons  wc  have  made 
“ fair  propofitions,  which  might  equally  preferve  the  juft  Liberty  of  the 
“ Subject ; fo,  my  Lords,  we  have  thought  good  to  let  vou  know,  that 
“ without  the  overthrow  of  Sovereignly,  we  cannot  fuffer  this  power  to 
“ be  impeached  ; notwithftanding,  to  clear  our  confcience  and  juft  inten- 
“ lions,  this  wc  publifh.  That  it  is  not  in  our  heart,  nor  will  wc  ever  extend 
**  our  Royal  power,  lent  unto  us  from  God,  beyond  the  juft  rule  of  Mode- 
“ ration,'  in  any  thing  which  (hall  be  contrary  to  our  Laws  and  Cuftoms, 

“ wherein  the  lafety  of  our  people  lhall  be  our  only  aim.  And  wc  do 
“ hereby  declare  our  Royal  plcsfurc  und  re lolution  to  be,  which,  God 
“ willing,  wc  fliall  ever  conftantly  continue  and  maintain,  That  neither 
“ we,  nor  our  Privy-Council,  fliall  or  will,  at  any  time  hereafter,  cora- 
“ mit  or  command  to  prifon,  or  otherwife  reft  rain  the  perfon  of  any  for 
“ not  lending  money  to  us,  nor  for  any  caufe,  which  In  our  confcience 
“ doth  not  concern  the  publick  good  and  lafety  of  us  and  our  people  ; 

“ wcwill  not  be  drawn  to  pretend  any  caufe,  wherein  our  judgment  and 
“ confcience  is  not  fiirisfied  with  ; which  bafe  thoughts,  we  hope,  no  man 
“ can  imagine  will  fall  into  our  Royal  breaft;  and  that  in  all  cafes  of 
**  this  nature,  which  (hall  hereafter  happen,  we  lhall,  upon  the  humble 
“ Petition  of  the  Part)',  or  addrefs  of  our  Judges  unto  us,  readily  and 
“ really  exprefs  the  true  caufe  of  their  commitment  or  reftraint,  fo  foon 
“ as  with  conveniency  and  fafety  the  feme  is  fit  10  be  difclofed  and  ex- 
“ preffed.  And  that  in  all  caufes  criminal  of  ordinary  Jurtfdiiftion,  our 
“ Judges  (hall  proceed  to  the  deliverance  or  bailment  of  the  prifoncr,  ac- 
“ cording  to  the  known  and  ordinary  rules  of  the  Laws  of  this  Land,  and 
“ according  to  the  Statutes  of  Magna  Chart  a , and  thofc  other  fix  Statures 
“ infilled  upon,  which  we  do  take  knowledge  ftand  in  full  force,  and  which 
“ wc  intend  not  to  abrogate  and  weaken,  againft  the  true  intention  thrre- 
“ of.  This  we  have  thought  fit  to  Ggnify  unto  you,  the  rather  to  fhorten 
“ any  long  Debate  upon  this  great  queftion,  the  feafon  of  the  year  being 
“ fo  far  advanced,  and  our  grrat  occafions  of  Stare  not  lending  us  many 
“ more  days  for  longer  continuance  of  this  Scffion  of  Parliament." 

Giver,  under  our  Signet  at  our  Palate  at  Wcitminftcr,  12  Maii,  the 
fourth  year  of  our  Reign. 

The  fame  day  the  King’s  Letter  was  communicated  ro  the  Houfeof  Com- 
mons, they  laid  it  alidc,  and  Sir  7 homos  fPentunrtb  faid.  It  was  a Letter  of 
Grace;  but  the  people  will  only  like  of  that  which  is  done  in  a Parliamen- 
, tary  way  : befides,  the  debate  of  it  would  fpend  much  time,  neither  was  it 

directed 
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directed  to  the  Houfe  of  Commons ; and  the  Petition  of  Right  would  clear  | 
all  miftakes:  For  (laid  he)  fotne  give  it  out,  as  if  the  Houfe  went  about 
to  pinch  the  King's  Prerogative.  But  the  further  debate  of  this  matter 
took  up  feveral  days. 

May  1 7.  The  Lords,  propounded,  at  a conference,  an  addition  to  be 
made  to  the  Petition  of  Right,  which  was  delivered  by  the  Lord-Keeper, 
to  this  purpofe : 

YO  U the  Knights,  Citizens,  and  Burgcfles  of  the  Houfe  of  Commons, 
my  Lords  have  commanded  me  to  prefent  unto  you  the  Gngular 
Care  and  affection  they  h ive  to  preferve  that  correfpondency  and  order, 
which  the  two  Houfcs  {both  in  this  and  former  Parliaments,  to  the  hap- 
pinel's  of  this  Kingdom)  have  heretofore  enjoyed. 

They  command  me  alfb  to  let  you  know,  that  they  have  no  Ids  care  and 
affc&ion  to  bring  that  great  bufinefs,  the  Liberty  of  the  Subject , to  an  happy 
iffiie.  And  whereas  r.t  the  laft  conference  of  both  Houfcs,  there  were  fomc 
tilings  propounded,  that  came  from  their  Lordfhips,  out  of  a defircthe  Pe- 
tition might  have  the  caffcrpaffage  with  his  .\l3jefty,  not  intending  to  alter 
in  any  manner  the  fubffancc  of  the  Petition  ; but  it  was  then  thought  fit, 
that  there  was  another  part  of  the  Petition,  of  as  great  importance  and 
weight:  my  Lords,  fince  the  time  of  that  conference,  have  imploy’d  them- 
felvcs  wholly  to  reduce  the  Petition  to  fuch  a frame  and  order,  'that  may 
give  both  to  you  and  them  hope  of  acceptance. 

And  after  many  deliberations,  and  much  advice  taken,  my  Lords  have 
refolved  to  reprefent  to  you  fmnething  which  they  have  thought  upon,  yet 
not  as  a thing  conclufivc  to  them  or  you  ; and  according  to  their  deltres 
(having  mentioned  it  in  the  beginning)  have  held  it  fit  to  conclude  of  ! 
nothing,  till  that  you  be  made  acquainted  with  it,  and  that  there  may  be  I 
a mature  advifemem  between  you  and  them,  fo  that  there  may  be  the  hap- 
pier conclufion  in  all  their  bufinefs. 

This  being  the  determination  of  the  Lords,  that  nothing,  that  is  now 
offered  unto  you,  lhould  be  conclufivc,  yet  they  thought  it  convenient  to 
prefent  it  unto  you. 

This  alteration  (and  not  alteration,  but  addition)  which  they  fhall  pro- 
pound unto  you,  to  be  advifed  and  conferred  upon,  which  is  no  breach  of 
the  fame,  they  think  ic  meet,  if  it  (hall  (land  with  your  liking,  to  be 
put  in  the  conclufion  of  the  Petition  which  1 fhall  now  read  unto  you. 

JVt  prefent  this  our  humblt  Position  to  your  Majejly , with  the  cart  not  only 
of  preferving  our  own  Liberties,  but  with  due  regard  to  leave  intire  that  So- 
vereign Power,  wherewith  your  Majejly  is  trufied  for  the  Protection , Safety, 
end  Happinef  of  the  People. 

This  is  the  thing  the  Lords  do  prefent  unto  you,  the  Subject  of  this 
conference,  concerning  the  adding  of  this  in  the  conclufion  of  the  Peti- 
tion ; and  as  they  know,  that  this  is  no  finall  thing,  and  that  you  cannot 
prefcnily  give  an  anfwer  to  it ; therefore  they  defire  you,  that  you  do  with 
fomc  fpeed  confider  of  it,  and  their  Lordfhips  will  be  ready  this  afternoon. 

This  addition  produced  feveral  fpeeches. 

Mr.  Alford.']  Let  us  look  (faid  he)  into  the  Records,  and  fee  what  they 
are,  what  is  Sovereign  Power ? Bodin  faith.  That  it  is  free  from  any  con- 
dition, by  this  we  fhall  acknowledge  a Regal,  as  well  as  a Legal  Power: 
Let  us  give  that  to  the  King,  that  the  Law  gives  him,  and  no  more. 

Mr.  Pymm. ] I am  not  able  to  fpcak  to  this  queftion,  I know  not  what 
it  is : All  oui  Petition  is  for  the  Laws  of  England , and  this  power  lecms  to 
be  another  diilin£l  power  from  the  power  of  the  Law.  1 know  how  to 
add  Sovereign  to  his  Perfon,  but  not  to  his  Power : And  we  cannot  leave 
to  him  a Sovereign  Power,  when  we  never  were  poffefled  of  it. 

Mr.  Hr.chwell.]  We  cannot  admit  of  thofc  words  with  fafety,  they  are 
applicable  to  all  the  parts  of  our  Petition  : It  is  in  the  nature  of  a Saving, 
and  by  it  we  fball  imply,  as  if  we  had  incroached  on  his  Prerogative;  all 
the  Laws  we  cite  arc  without  a Saving  : and  yet  now  after  the  violation 
of  them  we  muff  add  a Saving : 1 have  feen  divers  Petitions,  and  where 
the  Subject  claimed  a Right,  there  1 never  faw  a Saving  of  this  nature. 

Sir  Edward  Coke.]  This  is  magnum  in  parvo , this  is  propounded  to  be  j 
a conclufion  of  our  Petition  : It  is  a matter  of  great  weight ; and,  to  fpealc 
plainly,  it  will  overthrow  all  our  Petition  ; it  trenches  to  all  parts  of  it : 

It  flies  at  Loans,  and  at  the  Oath,  and  at  Imprifonment,  and  Billeting  of 
Soldiers;  this  turns  all  about  again.  Look  into  all  the  Petitions  of  for- 
mer times,  they  never  petitioned,  wherein  there  was  a favingof  the  King’s 
Sovereignty:  I know  that  Prerogative  is  part  of  the  Law,  hut  fovereign 
Power  is  no  Parliamentary  word,  in  my  opinion,  it  weakens  Magna  Charta, 
and  alLour  Statutes  ; for  they  areabfoiute,  without  any  faving  of  fovereign 
Power.  And  fhall  wc  now  add  it,  wc  fhall  weaken  the  foundation  of  Law, 
and  then  the  building  muff  needs  fall ; let  us  take  heed  what  wc  yield  unto ; 
Magna  Charta  is  fuch  a fellow,  that  he  will  have  no  fovereign.  I wonder 
this  fovereign  was  not  in  Magna  Charta,  or  in  the  confirmations  of  it : If 
wegrant  this,  by  implication  wc  give  a fovereign  powerabovcall  thefeLaws: 
power  in  Law,  is  taken  for  a power  with  force : The  Sheriff  fhall  take  the 
powerof  the  County,  what  irmeans  here,  God  only  knows.  It  is  repug- 
nant to  our  petition,  that  is  a Petition  of  Ri  lit , grounded  on  Ails  of  Par- 
liament. Our  Prcdeceffors  could  never  endure  a fa  ho  jure  fuo,  no  more 
than  the  Kings  of  .old  could  endure  for  the  Church,  falvo  honsre  Dei  1$ 
EecUjia.  Wc  muff  not  admit  of  it,  and  to  qualify  it,  is  impofliblc.  Let 
ns  hold  our  privileges  according  to  the  Law  ; that  power,  that  is  above  this, 
is  not  fit  for  the  King  and  People  to  have  it  difputcd  further.  I had  rather, 
for  my  part,  have  the  prerogative  a£led,  and  I myfelf  to  lie  under  it,  than 
to  have  it  difputed. 

Sir  Thcmr.s  Wentworth.]  If  we  do  admit  of  this  addition,  we  fhall  leave 
the  Subject  worfe  than  wc  found  him,  and  wc  fhall  have  little  thanks  for 
our  labour,  when  we  come  home:  Let  us  leave  all  power  to  his  Majcfty 
to  punifh  malefactors;  but  our  Laws  are  not  acquainted  with  fovereign 
power : we  defire  no  new  thing,  nor  do  we  offer  to  trench  on  his  Majcfty ’s 
prerogative  j wc  muff  not  recede  from  this  petition,  either  in  part  or  whole. 


Mr.  Noje.]  To  add  a Saving,  is  notfafe;  doubtful  worn’s  may  beget 
ill  conftruiftion  : and  the  words  are  not  only  doubtful  woids,  but  word* 
unknown  to  us,  and  never  ufed  in  any  ad  or  Petition  before. 

Mr.  Selden.]  Let  us  not  go  too  haflily  to  the  queftion.  If  there  be  any 
objections,  let  any  propound  them,  and  let  others  nnfwcr  them  as  they 
think  good.  I will  not  touch  the  realons  already  given.  The  fum  of  thi* 
addition  is,  that  our  right  is  not  to  be  fubjeff  to  Loans  or  Imprifonment 
without  caufc,  or  martial  law,  but  by  fovereign  power.  If  it  hath  no  re- 
ference to  our  Petition,  what  doth  it’ here  l l am  fureall  others  will  fay  it 
hath  reference,  and  fo  muft  we.  How  far  ic  doth  exceed  all  examples  of 
former  times,  no  man  can  fhew  me  the  like.  1 have  made  that  fcarch  that 
fully  fatisfics  me,  and  T find  nor  another  befides  28  Ed.  I.  We  havea  great 
many  petitions  and  bills  of  parliament  in  all  ages,  in  all  which  wc  arc  fure 
no  fuch  thing  is  added.  That  claufe  of  the  28  Edw.  I.  it  was  not  in  the 
petition,  but  in  the  King’s  anfwer. 

In  Magna  Charta  there  were  no  fuch  claufcs ; the  articles  them fc Ives  are 
to  be  feen  in  a library  at  Lambeth,  in  a book  of  that  time,  upon  which  the 
law  was  made.  There  was  none  in  the  Statutes  in  King  John's  time, 
for  thcfcJ  have  feen,  there  is  no  faving.  In  the  articles  of  cor.jirmati§ 
ebartarum , is  a lav  ing,  hs  ancients  aids,  that  is,  for  fie  maryer,  id  pur  fair 
fit * cbhalier,  and  for  ranfom.  And  in  the  articles  of  King  John,  in  the 
original  charter,  which  I can  (hew,  there  tbofe  three  aids  were  named 
therein,  and  they  were  all  known.  In  the  25  Edw.  III.  there  is  a petition 
again!!  Loans,  there  is  no  faving,  and  fo  in  others.  As  for  that  addition 
in  the  28  Edw.  I.  do  but  obferve  the  petitions  after  Magna  Charta  j as 
5 Edw.lU.  they  put  up  a petition  : whereas  in  Magna  Charta  it  is  contained, 
that  none  be  imprifoned  but  by  due  proccfs  of  law ; thofe  words  arc  not  in 
Magna  Charta,  and  yet  there  is  no  faving.  And  fo  in  the  28  Edw.  HI.  and 
36,  a;,  and  42  of  Edw.  III.  all  which  pafs  by  petition,  and  yet  there  is 
no  laving  in  them.  And  there  arc  in  them  other  words  that  arc  not  in 
Magna  Charta,  and  yet  no  laving.  For  that  that  Mr.  Speaker  faid  to  the 
King,  it  was  our  heart,  and  ever  fhall  be;  but  wc  then  Ipokeof  the  King’* 
prerogative  by  itfelf,  and  we  arc  bound  to  fay  fo:  but  fpeaking  cf  our 
rights,  fhall  we  fay  wc  arc  not  to  be  imprifoned,  faving  but  by  the  King’s 
ibvereign  power  ? Say  my  Lands,  without  any  title,  be  feized  in  the  King’s 
hand,  and  1 bring  a petition  of  right,  and  I go  to  ihe  King,  and  fay,  i do 
by  no  means  fcck  your  Majcfty’s  right  and  title;  and  after  that,  1 bring  a 
petition  or  monjlrance  dt  droit , fetting  forth  my  own  right  and  title,  and 
withal  fet  down  a faving,  that  1 leave  intire  his  Majcffy’s  right,  it 
would  be  improper.  It  was  objected,  that  in  the  28  of  Edw.  I.  in  the 
end  of  mtieu/i fuptr  ebartas,  which  was  a confirmation  of  Magna  Charta , 
and  Charta  dt  Fortjla,  in  the  end  there  is  a claufe,  favant  lr  droit  id  ftgni- 
ory,  the  words  are  extant  in  that  roll  that  is  now  extant,  but  the  origi- 
nal roll  is  not  extant. 

In  the  25  Edw.  I.  there  was  a confirmation  of  the  Charter;  in  the  27 
Edw.  I.  the  Parliament  was  called,  and  much  ftir  there  was  about  thcChar- 
tcr,  and  renewing  the  Articles,  but  then  little  was  done.  In  28  Edw.  I. 
the  Commons  by  petition  or  bill,  did  obtain  the  liberties  and  articles  at  the 
end  of  the  Parliament ; they  were  cxtra<£lcd  out  of  the  roll,  and  proclaimed 
abroad.  The  addition  was  added  in  the  proclamation  : In  the  bill  there 
was  no  favant,  but  afterwards  it  was  putin  ; and  to  prove  this,  it  is  true, 
there  is  no  Parliament-roll  of  that  year,  yet  we  havehiftoricsof  that  time. 

I n the  library  at  Oxford,  there  is  a journal  of  a parliament  of  that  very  year, 
which  mentions  fo  much ; alfo  in  the  publick  library  at  Cambridge,  there 
is  a manufeript  that  belonged  to  an  Abbey,  it  was  of  the  fame  year  28 
Edw.  1.  and  it  mentions  the  parliament  and  the  petitions,  and  articulos 
quis  peticrunt  fu  confirmaverat  rex  ut  in  fine  adder et.  Salvo  jure  corona  regis  9 
and  they  came  by  proclamation  in  London.  When  the  people  heard  this 
claufe  added  in  the  end,  they  fell  into  execration  for  that  addition,  and  the 
great  Earls  that  went  away  ladsficd  from  the  Parliament,  hearing  of  this, 
went  to  the  King,  and  afterwards  it  was  cleared  at  the  next  Parliament. 
Now  there  is  no  Parliament-roll  of  this  at  that  time,  only  in  one  roll  in 
the  end  of  Edw.  III.  there  is  a roll,  that  recites  not  the  Parliament  bill,  but 
the  Suture  that  was  the  cffcdl  of  the  roll,  that  was  proclaimed. 

The  Lords  afterwards,  at  a conference,  tendered  reafons  to  fortify  their 
addition ; which  were  briefly  reported  by  the  Lord  Keeper : 

THAT  the  Lords  were  all  agreed  to  defend  and  maintain  the  juft  li- 
berties of  the  Subjciff,  and  of  the  Crown  ; and  that  the  word,  leave, 
was  debated  amongft  them ; and  thereby  they  meant  to  give  no  new,  hut 
what  was  before:  for  the  words,  Sovereign  Power,  as  he  is  a King,  he  is* 
Sovereign,  and  muft  have  power  ; and  he  faid,  the  words  were  eaficr  than 
the  Prerogative.  As  for  the  word,  that,  which  is  a relative,  and  referred  | 
to  that  power,  that  is  for  the  fafety  of  the  people;  and  this,  faid  he,  can 
never  grieve  any  man.  Being  thus  publifhed,  it  is  nor  fovereign  power 
in  general,  but  now  in  confutation  of  our  reafons,  Magna  Charta  was  not 
wirh  a faving ; but,  faid  he,  you  purfus  not  the  words  in  Magna  Clarter, 
and  therefore  it  needs  an  addition. 

As  for  the  28  of  Edw.  III.  he  faid,  there  was  a faving ; and  an  ill  expo- 
lition  cannot  be  made  of  this,  and  both  Houfes  have  agreed  it  in  fubffancc 
| already;  the  Commons  did  it  in  a fpcech  delivered  by  the  Speaker,  and  that 
we  fay  we  have  not  a thought  to  incroach  on  the  King's  Ibvcreignty ; and 
why  may  you  not  add  it  in  your  petition  f 

Upon  this  report,  Mr.  Mafon  fpakc  his  opinion  in  manner  following! 

JN  our  Petition  of  Right  to  the  King’s  Majcfty,  we  mention  the  laws  an! 

ftatutes,  by  which  it  appear’d.  That  no  tax,  loan,  or  the  like,  ought 
be  levied  by  the  King,  but  by  common  afler.t  in  Parliament : that  no  ft*** 
man  ought  to  be  imprifoned  but  by  the  law  of  the  land  ; that  no  freenta* 
ought  to  be  compelled  to  fuffer  loldiers  in  his  houfe.  In  the  petition  *e 
have  exprefled  the  breach  of  thefe  laws,  and  defire  we  may  not  fuller  tb® 
like;  all  which  we  pray  as  our  rights  and  liberties. 

The  Lords  have  propofed  an  addition  to  this  Petition,  in  thefe  word** 

We  humify  prefent  this  Prtiti.n  to  your  Majejly,  not  only  with  a cart  of** 
own  Liberties,  but  with  a due  regard  to  leave  entire  that  Sovereign  „ 

yihftt 
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whtriwhh  your  Majrjly  ii  intruJUdf.r  tit  prottHiw,  fafdy.  and  bapfiurfi 

And  whether  wc  lhall  confentunto  this  addition,  is  the  fubjeft  of  this 
day’s  difeourfe  : and  becaufe  my  Lord-Keeper,  at  die  tall  conference,  de- 
clared their  Lordfhips  had  taken  the  words  of  the  petition  apart,  I lhall 
do  fo  too.  The  word,  leave,  in  a petition,  is  of  the  fame  nature  as  faying 
in  a grant,  or  aft  of  parliament : when  a man  grams  but  part  of  a thing, 
he  faves  the  reft  ; when  he  petitions  to  be  reftored  but  to  part,  he  lcaveth 
the  reft  : then  in  the  end  of  our  petition,  the  word,  / taw , will  imply,  that 
fomcihing  is  to  be  left  of  that,  or  at  leaft  with  a reference  to  what  we  defire. 

The  word,  ir.tire,  is  very  conftdcrable ; a Conqueror  is  bound  by  no 
Law,  but  hath  power  dare  leges,  his  Will  is  a Law  ; and  although  IVU- 
liam  the  Conqueror,  at  firft,  to  make  his  way  to  the  Crown  of  England 
the  more  cafy,  and  the  pofleflion  of  it  more  fure,  claimed  it  by  title;  but 
afterwards  when  there  were  no  powerful  pretenders  to  the  Crown,  the 
title  of  conqueft  (to  introduce  that  abfolute  power  of  a .Conqueror)  was 
claimed,  and  that  Statute  of  Magna  Cbarta,  and  other  Statutes  men- 
tioned in  our  petition,  do  principally  limit  that  power.  1 hope  it  is  as  law- 
ful for  me  to  cite  a Jcfuit,  as  it  is  for  Dr.  Manwaring  to  fhlfify  him  ; 
Snares,  in  his  firft  book,  de  Legibus,  cap.  17.  delivered  his  opinion  in 
thefe  words,  Amplitude  IA  r/Jlruito  poteftatis  Rtgum  circa  ea  qua  per  j'c  mala 
tel  injufia  ran  funt,  pendet  cx  arbitris  botr.inum  *A  ex  aml'igua  conventione  vel 
paPc  inter  regei  IA  regnum.  And  he  farther  exprefleth  his  opinion.  That 
the  King  of  Spain  was  fo  abfolute  a Monarch,  that  he  might  lawfully  im- 
pofe  tribute  without  confent  of  his  people,  until  about  two  hundred  years 
fince,  when  it  was  concluded  between  him  and  his  people,  that  without 
confent  of  his  people  by  proxies,  he  Ihould  not  impofe  any  tribute.  And 
Suares’s  opinion  is.  That  by  that  agreement,  the  Kings  of  Spain  are  bound 
to  impofe  no  tribute  without  confent. 

And  this  agreement  that  author  calls  a reftraining  of  that  fovereign 
power;  the  Statutes  then  mentioned  in  our  Petition,  reftraining  that  ab- 
solute power  of  a Conqueror : if  we  recite  thofe  Statutes,  and  fay,  wc 
leave  the  fovercign  power  intirc,  we  do  take  away  that  reftrainl  which  is 
the  virtue  and  llrength  of  thofe  Statutes,  and  let  at  liberty  rhe  claim  of 
the  fovercign  power  of  a Conqueror,  which  is  to  be  limited  and  reftrained 
by  no  laws : this  may  be  the  danger  of  the  wprd,  intirc. 

The  next  word  delivered  by  the  Lords  as  obfervable,  is  the  particle, 
That-,  becaufe  it  was  faid,  that  all  fovercign  power  is  not  mentioned  to  be 
left,  but  only  (that)  with  which  the  King  is  trufted  for  our  protection, 
lafety,  and  happinefs : But  1 conceive  this  to  be  an  exception  of  all  fovc- 
rcign  powfcr;  for  all  fovercign  power  in  a King,  is  for  the  protection, 
fafety,  and  happinefs  of  his  people.  If  all  fovercign  power  be  excepted, 
you  may  cafily  judge  theconfequencc,  all  Loans  and  Taxes  being  impofed 
by  colour  of  that  fovereign  power. 

The  next  word  is,  Trujled ; which  is  very  ambiguous,  whether  it  be 
meant,  trufted  by  God  only  as  a Conqueror,  or  by  the  people  alfo,  as 
King,  which  arc  to  govern  alfo  according  to  laws,  ex  paPo.  In  this  point 
1 will* not  prefume  to  adventure  further  ; only  1 like  it  not,  by  reafon  of 
the  doubtful  expoiition  it  admits.  1 havelikewife  cofrfidered  the  propo- 
sition itfclf,  and  therein  I have  fallen  upon  the  dilemma,  that  this  addition 
fl»Il  be  conftrucd  either  to  refer  unto  the  petition,  or  not ; if  itdoth  refer 
unto  the  petition,  it  is  merely  ufclefs  and  unneceflary,  and  unbefitting 
the  judgment  of  this  grave  and  great  aflembly  to  add  to  a petition  of  this 
weight.  If  it  hath  reference  unto  it,  then  it  deftroys  not  only  the  virtue 
andbftrcngth  of  our  petition  of  Right,  but  our  Rights  themfclves  ; for 
the  addition  being  referred  to  each  part  of  the  petition,  will  iicccflarily 
receive  this  conftruftion : That  none  ought  to  be  compelled  to  make  any 
Gift,  Loan,  or  fuch  like  charge,  without  common  confent,  or  Ad  of 
Parliament,  unlcfs  it  be  by  the  fovereign  power,  with,  which  the  King  is 
trufted  for  the  proteftiim,  fafety,  and  happinefs  of  his  people. 

That  none  ought  to  be  compelled  to  fojourn  or  billet  foldicrs,  unlcfs 
by  the  fame  fovercign  power;  and  fo  of  the  reft  of  the  Rights  contained 
in  the  petition  : and  then  the  moft  favourable  conftruftion  will  be,  that 
the  King  hath  an  ordinary  prerogative,  and  by  that  he  cannot  impofe 
Taxes,  *or  imprifon;  that  is,  he  cannot  impofe  Taxes  at  his  Will  to 
employ  them  as  hepleafeth  : but  that  he  hath  an  extraordinary  and  tran- 
feendent  fovereign  power  for  the  prqteftion  and  happinefs  of  his  people, 
and  for  fuch  purpofc  he  may  impofe  T axes,  or  billet  foldicrs  as  he  pleafeth ; 
and  we  may  affure  ourfclves,  chat  hereafter  all  Loans,  Taxes,  and  bil- 
letting  of  foldicrs,  will  be  faid  to  be  for  the  protection,  fafety,  and  hap- 
pinefs of  the  people.  Certainly  hereafter  it  will  be  conceived.  That  an 
Houfc  of  Parliament  would  not  have  made  an  unneceflary  addition  to  this 
Petition  of  Right ; and  therefore  it  will  be  refolved.  That  the  addition 
hath  relation  to  the  Petition,  which  will  have  fuch  operation  as  I have 
formerly  declared  ; and  1 the  rather  fear  it,  becaufe  the  late  Loan  and 
Billciting  have  been  declared  to  have  been  by  fovercign  power  for  the 
good  of  ourfclvcs  ; and  if  it  be  doubtful  whether  this  propofition  hath  re- 
ference to  the  petition  or  not,  I know  not  who  lhall  judge  whether  Loans 
or  Imprifonmcuts  hereafter  be  by  that  fovercign  power  or  not  ? 

A Parliament,  which  is  made  a Body  of  feveral  Writs,  and  may  bedif- 
folvcd  by  one  Commilnon,  cannot  be  certain  todecide  this  queftion.  We 
cannot  rcfolvcthat  the  Judges  lhall  determine  the  words  of  the  King’s 
Letter  read  in  this  Houfc,  expreffing  the  caufe  of  commitment  may  be 
fuch,  that  the  Judges  have  not  capacity  of  judicature,  no  Rules  of  Law 
to  direft  and  guide  their  judgments  in  cafes  of  that  tranfeeadent  nature  ; 
the  Judges  then,  and  the  judgments,  are  cafily  conjectured.  It  hath  been 
confeffc?  by  the  King’s  Counfel,  that  the  ftatute  of  Magna  Cbarta  binds 
the  Kins,  and  his  fovercign  power  cannot  be  divided  from  himfclf.  If 
then  thtf  ftatute  of  Magna  Cbarta  binds  the  King,  it  binds  his  fovereign 
power.  If  to  the  petition  thefe  words  be  added,  the  expofition  muft  be, 
that  the  ftatute  of  Magna  Cbarta  kinds  the  King’s  fovereign  power; 
laving  the  King’s  fovercign  power,  I lhall  endeavour  to  give  fume  anfwcr 
to  the  reafons  given  by  the  Lords. 

The  firft  is,"  That  it  is  the  intention  of  both  Houfes,  to  maintain  the 
juft  liberty  of  the  Subject,  and  not  to  diminifli  the  juft  power  of  the 
King  ; and  therefore  the  exprciTionof  that  intention  in  this  petition,  can- 
not prejudice  us.  To  which  I anfwcr, 

Firft,  That  our  intention  was,  and  is,  as  we  then  profdTed,  and  no 
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man  can  aflign  any  particular  in  which  wfc  have  done  to  the  contrary  ; 
neither  have  we  any  way  tranfgrefied  in  that  kind  in  this  petition  : and  if 
we  make  this  addition  to  the  petition,  it  would  give  fome  intimation, 
that  we  have  given  caufe  or  colour  of  offence  therein  ; which  we  deny  : 
and  which  if  any  man  conceive  fo,  let  him  affign  the  particular,  that  we 
may  give  anfwer  thereunto. 

ay  our  petition,  wc  only  defirc  our  particular  Rights  and  Liberties  to 
be  confirmed  to  us ; and  therefore  it  is  not  proper  for  us  in  it  to  mention 
fovercign  power  in  general,  being  altogether  impertinent  to  the  matter  of 
the  petition. 

There  is  a great  difference  between  the  words  of  the  addition,  and  the 
words  propofed  therein,  via.,  between  juft  Power,  which  may  be  con- 
ceived to  be  limited  by  Laws,  and  fovereign  Power,  which  is  fuppofed 
to  be  tranfeendent  and’boundlefs. 

The  fecond  reafon  delivered  by  their  Lordlhips,  was.  That  the  King 
is  fovereign  ; that  as  he  is  fovereign,  he  hath  power,  and  that  that  fovc- 
xcign  power  is  to  be  left  : for  my  part,  1 would  leave  it  fo,  as  not  to 
mention  it ; but  if  it  Ihould  be  expreffed  to  be  left  in  this  petition,  as  it 
is  propofed,  it  muft  admit  fomething  to  be  left  in  die  King  of  what  we 
pray,  or  at  leaft  admit  fome  fovereign  power  in  his  Majcfty,  in  thcle 
privileges  which  we  claim  to  be  our  right,  which  would  fruftrate  our  pe- 
tition, and  deftroy  our  right,  as  I have  formerly  fliewcd. 

The  third  reafon  given  for  this  addition,  was.  That  in  the  ftatute  of 
Articuli  fuptr  Cbartat , there  is  a faving  of  the  Right  and  Seigniory  of  the 
Crown. 

To  which  I give  theft  anfwers : That  Magna  Cbarta  was  confirmed 
above  thirty  times,  and  a general  faving  was  in  none  of  theft  Acts  of  con- 
firmation, but  in  this  only ; and  1 fee  no  caufe  we  Ihould  follow  one  ill, 
and  not  thirty  good  precedents ; and  the  rather,  becaufe  that  faving  pro- 
duced ill  effefts,  that  are  well  known. 

That  faving  was  by  Aft  of  Parliament ; the  conclufion  of  which  Aft 
is.  That  in  all  thofe  cafes  the  King  did  will,  and  ail  thofe  that  were  at 
the  making  of  that  ordinance  did  intend,  that  the  Right  and  Seigniory  of 
the  Crown  Ihould  be  faved  : by  which  it  appears,  that  the  faving  was  not 
in  the  Petition  of  the  Commons,  but  added  by  the  King;  for  in  the  pe- 
tition, the  King’s  will  is  not  exprefled. 

In  that  Aft  the  King  did  grant,  and  part  with,  to  his  people,  divers 
rights  belonging  to  his  prerogative,  as  in  the  firft  chapter  he  granted. 
That  the  people  might  chufc  three  men,  which  might  have  power  to 
hear  and  determine  complaints,  made againft  thofe  that  offended  in  any 
point  of  Magna  Cbarta,  though  they  were  the  King’s  Officers,  and  to 
fine  and  ranfom  them.  And  in  the  8,  12,  and  19  Chapters  of  that  Sta- 
tute, the  King  parted  with  other  prerogatives  ; and  therefore  there  might 
be  fome  reafon  of  the  adding  of  rlnt  sovereign  Power,  by  the  King’s 
Counfel : But  in  this  petition,  wc  defire  nothing  of  the  King's  Preroga- 
tive, but  pray  the  enjoying  of  our  proper  and  undoubted  rights  and  privi- 
leges ; therefore  there  is  no  caufe  to  add  any  words,  which  may  imply  a 
faving  of  that  which  concerns  not  the  matter  in  the  petition. 

The  fourth  realon  given  by  their  Lordlhips,  was.  That  by  the  mouth 
of  our  Speaker,  we  have  this  Parliament  declared.  That  it  was  far  from 
ouHntcntion  to  incroach  upon  his  Majcfty’s  prerogative,  and  that  there- 
fore it  could  not  prejudice  us,  to  mention  the  famerefolution  in  an  addi- 
tion to  this  Petition. 

To  which  I anfwer.  That  that  declaration  was  a general  anfwer  to  a 
meflage  from  his  Majefty  to  us,  by  which  his  Majefty  exprefled  that  he 
would  not  have  his  prerogative  Itraitcned  by  any  new  explanation  of 
Magna  Cbarta,  or  the  reft  of  the  Statutes  : and  therefore  that  expreffion. 
of  our  Speaker’s  was  then  proper,  to  make  it  have  reference  to  this  peti- 
tion, there  being  nothing  therein  contained,  but  particular  rights  of  the 
Subjeft,  and  nothing  at  all  concerning  his  Majefty’s  prerogative. 

Secondly,  That  anfwer  was  to  give  his  Majefty  fetisfaftion  of  all  our 
proceedings  in  general,  and  no  man  can  affign  any  particular,  in  which 
we  have  broken  it;  and  this  Petition  juftifies  itfelf,  that  in  it  wc  have 
not  offended  againft  the  proteftation  : And  1 know  no  reafon,  but  that 
this  declaration  Ihould  be  added  to  all  our  Laws  wc  lhall  agree  on  this 
Parliament,  as  well  as  to  this  petition. 

The  lall  reafon  given,  was.  That  we  have  varied  in  our  petition  from 
the  words  of  Magna  Cbarta ; and  therefore  it  was  very  neceffary  that  a 
faving  Ihould  be  added  to  this  petition. 

. I anfwer,  that  in  the  Statute  5 E.  III.  25  E.  III.  28  E.  III.  and  other 
Statutes,  with  which  Magna  Cbarta  is  confirmed  ; The  words  of  the  Sta- 
ture of  explanation  differ  from  the  words  of  Magna  Cbarta  itfelf ; the 
words  of  fome  of  the  Statutes  of  explanation,  being,  That  no  man  ought  to  be 
apprehended,  unlcfs  by  indiPrnent,  or  due  procefs  of  Law ; and  the  other  Sta- 
tutes differing  from  the  words  of  Magna  Cbarta , in  many  other  particulars, 
and  yet  there  is  no  faving  in  thofe  Statutes,  much  lefs  Ihould  there  be 
any  in  a Petition  of  Right.  Thefe  are  the  anfwers  I have  conceived  to  the 
reafons  of  their  Lordlhips,  and  the  expofition,  I apprehend,  muft  be 
made  of  the  propofed  words,  being  added  to  our  petition.  And  there- 
fore, i conclude,  that,  in  my  opinion,  we  may  not  confent  to  this  addi- 
tion, which  I fubmit  to  better  judgments. 

The  Commons  afterwards  appointed  Mr.  Glar.vile  and  Sir  Henry  Alar- 
tin  to  manage  another  conference  to  be  had  with  the  Lords,  concerning 
the  faid  matter,  and  to  clear  the  fenfe  of  the  Commons  in  that  point : 
The  one  argued  the  legal,  the  other  the  rational  part. 

Mr.  Glanvile’j  Speech  in  a full  Committee  of  bath  Houfes  of  Parliament, 
May  23,  in  the  Painted  Chamber  at  Weftminftcr. 

MY  Lords,  I have  in  charge,  from  the  Commons  Houfe  of  Parlia- 
ment (whereof  I am  a Member)  to  exprefs  this  day  before  your 
Lordlhips  fome  part  of  their  clear  fenfe,  touching  one  point  that  hath 
occurred  in  the  great  debate,  which  hath  fo  long  depended  in  both  Houfes. 

I lhall  not  need  many  words  to  induce  or  ftatc  the  queftion,  which  I 
am  to  handle  in  this  free  conference.  The  l’uhjeft  matter  of  our  meeting 
is  well  known  to  your  Lordfhips,  I will  therefore  only  look  fo  far  back 
upon  it,  and  fo  far  recollect  lummarily  the  proceedings  it  hath  had,  as 
may  be  reouifite  to  prefent  clearly  to  your  Lordfhips  conlidcrations,  the 
nature  and  confluence  of  the  particular  wherein  I muft  inlift. 

D d Your 


Printed  image  digitised  by  the  University  ofSoutTiaTnpton  Library  Digitisation  Unit 


{ 203  ) 


debates  in  Parliament, 


4 Car.  I.  ( 204-) 


Your  Lordlhips  may  be  plcafed  ra  remember,  now  that  the  Commons 
«n  this  Pailiament  have  framed  a petition  to  be  prefented  to  his  Majefty,  a 
petition  of  Right  rightly  comjiofcd,  relating  nothing  but  truth,  defiring 
nothing  but  juftice ; a petition  juftly  occafioncd,  a petition  nccellary  and 
fit  for  thefe  times,  a petition  founded  upon  folid  and  l'ubftandal  grounds, 
the  Laws  and  Statutes  of  this  Realm,  fure  rocks  to  build  upon ; a petition 
bounded  within  due  limits,  and  direfted  upon  right  ends,  to  vindicate 
feme  lawful  and  juft  Liberties  of  the  free  Subjects  of  this  Kingdom  from 
the  prejudice  of  violations  paft,  and  to  fccure  them  from  future  innova- 
tions. 

And  bccacfe  my  following  difeourfe  mull  reflect  chiefly,  if  not  wholly, 
upon  die  matter  of  this  petition,  I fttall  here  crave  leave  (hortly  to  open 
to  your  Loidlhips  the  diftinft  parts  whereof  it  doth  coniift,  and  thofc  arc 
four. 

The  firft  concerns  levies  of  monies,  by  way  of  Loans  or  otherwife,  for 
his  Majelly's  fupply ; declaring,  that  no  man  ought,  and  praying  that  no 
man  hereafter  be  compelled  to  make  or  yield  any  gift,  loan,  benevolence, 
tax,  or  fuch  like  charge,  without  common  content  by  AS  of  Parliament. 

2.  The  fccond  is  concerning  that  liberty  of  perfon,  which  rightfully 
belongs  to  the  free  Subjects  of  this  Realm,  exprefling  it  to  be  againft  the 
tenure  of  the  Laws  and  Statutes  of  the  land,  that  any  Freeman  fliould  be 
imprifoned  without  caufe  Ihcwcd ; and  then  reciting  how  this  Liberty, 
amonglt  Others,  hath  lately  been  infringed,  it  concludeth  with  a juft  and 
nccellary  deftre,  for  the  better  clearing  and  allowance  of  this  privilege  for 
the  future. 

The  third  declarcth  the  unlawfulnefs  of  billetting  or  placing  Sol- 
diers or  Mariners,  to  fojourn  in  free  Subjects  houfes  againft  their  wills, 
and  praycth  remedy  againft  that  grievance. 

4.  The  fourth  and  laft  aimeth  at  red  refs  touching  Commiflions,  to  pro- 
ceed to  the  trial  and  condemnation  of  offenders,  and  caufing  them  to  be 
executed  and  put  to  death  by  the  Law  Martial,  in  times  and  places,  when 
and  where,  if  by  the  Laws  and  Statutes  of  the  Land  they  had  defer ved 
death,  hv  the  fame  Laws  and  Statutes  alfo  they  might,  and  by  none  other 
ought  to  be,  adjudged  and  executed. 

This  petition,  the  careful  Houfe  of  Commons,  not  willing  to  omit  any 
thing  pertaining  to  their  duties,  or  which  might  advance  their  moderate 
and  juft  ends,  did  heretofore  offer  up  unto  yourLordlhips  confideration, 
accompanied  with  an  humble  deftre.  That  in  your  noblenefs  and  juftice, 
you  would  lie  plcafed  to  join  with  them  in  prefenting  it  to  his  Majefty, 
that  fo  coming  from  the  whole  body  of  the  Realm,  the  Peers  and  People, 
to  him  that  is  the  Head  of  both,  our  gracious  Sovereign,  who  tntift  crown 
the  work,  or  die  all  out  labour  is  in  vain  ; it  might,  by  your  Lordfttips 
concurrence  and  affiftancc,  find  the  more  eafy  pnffage,  and  obtain  die  bet- 


ter nnfwrr. 

Your  Lordfliips,  as  your  manner  is  in  cafes  of  fo  great  importance,  were 
plcafed  to  debate  and  weigh  it  well,  and  thereupon  you  propounded  to  us 
Ionic  few  amendments  (as  you  termed  them)  by  way  of  alteration,  al- 
ledging, that  they  were  only  in  matters  of  form,  and  not  of  fubllance  ; 
and  that  they  were  intended  to  no  other  end,  but  to  fwceten  the  petition, 
and  make  it  the  more  paffablc  with  his  Majefty. 

In  this  the  Houfe  of  Commons  cannot  but  obferve,  that  fair  and  good 
refpeft  which  your  Lordfliips  have  ufed  in  your  proceedings  with  them, 
by  your  concluding  or  voting  nothing  in  your  Houfe,  until  you  had  im- 
parted it  unto  them  ; whereby  our  meetings  about  this  bufmefs  have  been 
uftly  ftiled  free  conferences,  either  party  repairing  hither  difengaged  to 
.tear  and  weigh  the  other's  reafons,  and  both  Houfes  coming  with  a full 
intendon,  upon  due  confideration  of  all  that  can  be  (aid  on  the  other  fide, 
to  join  at  laft  in  rcfolving  and  ailing  that  which  fliall  be  found  moft  juft 
and  nccellary  for  the  honour  and  fnfety  of  his  Majefty  and  the  whole  King- 
dom. 

And  touching  thofe  propounded  alterations,  which  were  not  many, 
your  Lordfliips  cannot  but  remember,  that  the  Houfe  of  Commons  have 


1 


ieldcd  to  an  accommodation,  or  change  of  their  petition  ii 


Jars ; whereby  they  hope  your  Loidfliips  have  obferved,  as  well  as  you 
may,  they  have  not  been  nmfted  unto  words  and  phrafes,  nor  overmuch 
abounding  in  their  own  fenfe;  but  tathcr  willing  to  comply  with  your 
Lordfliips  in  all  indifferent  things. 

For  the  reft  of  your  prppofed  amendments,  if  we  do  not  mifconccive 
your  Lordfliips,  as  we  are  confident  we  do  not,  your  Lordfliips,  of  your- 
lelves,  have  been  plcafed  to  relinquifli  them  with  a new  overture,  for  one 
only  claufc  to  be  added  in  the  end  or  foot  of  the  petition,  whereby  the  work 
of  this  day  is  reduced  to  one  Ample  head,  whether  that  claufc  fliall  be  re- 
ceived or  not  ? 

This  yielding  of  the  Commons  in  part  unto  your  Lordfliips,  of  other 
points  by  you  iomewhat  infilled  upon,  giveth  us  great  aflurance,  that  our 
ends  are  one;  and  pucteth  us  in  hope,  that,  in  conclufion,  we  Ihall  con- 
cur, and  proceed  unanimoufly  to  leek  the  fame  ends,  by  the  fame  means. 

The  claufe  propounded  by  your  Lordfliips  to  be  added  to  the  petition. 


is  this : 


Ji'c  humbly  present  ibis  petition  to  your  Majefly,  not  only  with  a cart  for  pre- 
f/ruution  of  Lih.rlies,  but  with  <1  due  regard  to  have  intire  that  Sovereign 
Power,  wherewith  your  Nlajtjly  ii  intrujtcd  for  the  protection,  Jafety,  and  bap- 
pi nef  1 cf  your  People. 


A claufe  fpccious  in  fliew,  and  fmooth  in  words,  but  in  effeft  and 
conlequcncc  moft  dangerous,  as  I hope  to  make  moll  evident : however, 
coming  from  your  Lordfliips,  the  Houfe  of  Commons  took  it  into  their 
confiderations,  as  became  them,  and  apprehending  upon  the  firft  debate, 
that  it  threatened  ruin  to  the  whole  petition,  they  did  heretofore  deliver 
fome  reafons  to  your  Lordfliips,  for  which  they  then  defired  to  be  fpared 
from  admitting  it. 

To  thefe  reafons,  your  Lordfliips  offered  fome  anfwers  at  the  laft  meet- 
ing ; which  having  been  fairhfully  reported  to  our  Houfe,  and  there  de- 
bated as  was  requisite  for  a bulincl's  of  fuch  weight  and  importance,  I mult 
fav  truly  to  your  Lordfliips,  yet  with  due  reverence  to  your  opinions,  the 
Commons  are  not  fatisfied  with  your  arguments  ; and  therefore  they  hare 
commanded  me  to  recollect  your  Lordlhips  reafons  for  this  claufc,  and  in 
a fair  reply  to  let  you  fee  the  caut'cs  why  they  differ  from  you  in  opinion. 


But  before  I come  to  handle  the  particulars  wherein  we  difient  from 
your  Lordlhips,  I will  in  the  firft  place  take  notice  yet  a little  further,  of 
that  general  wherein  weal  1 concur;  which  is,  that  we  deftre  not  (neither 
do  your  Lordlhips)  to  augment  or  dilate  the  Liberties  and  Privileges  of 
the  .Subjects  beyond  the  juft  and  due  bounds,  nor  to  encroach  upon  the 
limits  of  his  Majefty*?  Prerogative  Royal.  And  as  in  this,  your  Lord- 
fliips at  the  laft  meeting  exprefled  dearly  your  own  fgnfcs,  fo  were  your 
Lordlhips  not  miftakrn  in  collefting  the  concurrent  fciife  and  meaning  of 
the  Houfe  of  Commons  ; they  often  have  protefted  they  do,  and  ever  mull 
proteft.  That  thefe  have  been,  and  fliall  be  the  bounds  of  their  defines,  to 
demand  and  feek  nothing  but  that  which  may  be  fit  for  dutiful  and  loyal 
Subjects  to  afk,  and  fora  gracious  and  juft  King  to  grant  : for  as  they 
claim  by  Laws  fome  Liberties  for  thenuelves,  fo  do  they  acknowledge  a 
Prerogative,  a high  and  juft  Prerogative  belonging  to  the  King,  which 
they  intend  not  to  diminilh.  Ana  now,  my.  Lords,  being  allured,  not 
by  ftrained  inferences,  or  obfeure  collections,  but  by  the  exprefs  and  clear 
declarations  of  both  Houfes,  that  our  ends  are  the  fame  ; it  were  a mife- 
rable  unhappinefs,  if  we  fliould  fail  in  finding  out  the  means  to  accom- 
plifh  our  defires. 

My  Lords,  the  heads  of  thofe  particular  reafons  which  you  infilled  upon 
the  lull  day,  were  only  thefe : 

Firft,  you  told  us,  that  the  word  [leave J was  of  fuch  a nature,  that  it 
could  give  no  new  thing  to  his  Majefty. 

2.  That  no  juft  exception  could  be  taken  to  the  words  [Sovereign 
Power] ; for  that  as  his  Majefty  is  a King,  fo  he  is  a Sovereign ; and 
as  he  is  a Sovereign,  fo  he  hath  power. 

3.  That  the  fovereign  power  mentioned  in  this  claufe  is  not  abfolute, 
or  indefinite,  but  limited  and  regulated  by  the  particle  [that]  ; and  he 
word  [filbfequent]  which  rcftrains  it  to  be  applied  only  for  protection, 
fafety,  and  happinefs  of  the  people,  whereby  ye  inferred,  there  could  by 
no  danger  in  the  allowance  of  fuch  power; 

4.  1 hat  this  claufe  contained  no  more  in  fubftance;  but  the  like  cx- 
preifions  of  our  meanings  in  this  petition,  which  wc  had  formerly  figni- 
fied  unto  his  Majefty  by  the  mouth  of  Mr  Speaker,  that  we  no  way  in- 
tended to  incroach  upon  his  Majelly's  fovereign  power  or  prerogative. 

5.  That  in  our  petition  wc  have  ufed  other  woids,  and  of  larger  extent, 
touching  our  Liberties,  than  are  contained  in  the  ftacutes  whereon  it  is 
grounded  : In  refpeft  of  which  inlargcment,  it  was  fit  to  have  fome  ex- 
prefs, or  implied  laving,  or  narrative,  declaratory  for  the  King's  fovereign 
power,  of  which  narrative  you  nlledgc  this  claufe  to  be. 

Laftly,  Whereas  the  Commons,  as  a main  argument  againft  the  claufe, 
had  much  infilled  upon  this,  that  it  was  unprecedented,  and  unparlia- 
mentary in  a petition  from  the  Subjeft,  to  infert  a laving  for  the  Crown  ; 
your  Lordlhips  brought  for  inftancc  to  the  contrary,  the  two  Statutes  of 
the  25  E.  I.  commonly  called  confrmatio  chartarurn,  and  2S  E.  I.  known 
by  this  name  of  Articuli  Juper  Cbartas ; in  both  which  Statutes  there  arc 
ravings  for  the  King. 

Having  thus  reduced  to  your  Lordfliips  memories,  the  effects  of  your 
own  reafons;  I will  now,  with  your  Lordfliips  favour,  come  to  the  points 
of  our  reply,  wherein  I moft  humbly  befeecli  your  Lordfliips  to  weigh 
the  reafons  which  I fliall  prefent,  not  as  the  fenfe  of  myfelf,  the  weakeft 
Member  of  our  Houfe,  but  as  the  genuine  and  true  fenfe  of  the  whole 
Houfe  of  Commons,  conceived  in  a bufmefs  there  debated  with  the  greateft 
gravity  and  folcmnity,  with  the  greateft  concurrence  of  opinions,  and  un- 
animity that  ever  was  in  any  bufinefs  maturely  agitated  in  that  Houfe. 

I Ihall  not,  peradventure,  follow  the  method  of  your  Lordfliips  iccollcftcd 
reafons  in  my  anfwcring  to  them,  nor  labour  to  urge  many  reafons.  Ic 
is  the  deftre  of  the  Commons,  that  the  weight  of  their  arguments  fliould 
rccompenfc  (if  need  be)  the  fmallnefs  of  their  number.  And,  in  conclu- 
fion, when  you  have  heard  me  through,  I hope  your  Lordlhips  fliall  be 
enabled  to  collecl  clearly,  out  of  the  frame  of  what  I fliall  deliver,  that  in 
fome  part  or  other  of  my  difeourfe  there  is  a full  and  iatisfaftory  anfwer 
given  to  every  particular  reafon  or  objection  of  your  Lordfliips. 

The  reafons  that  arc  now  appointed  to  be  prefented  to  your  Lordfliips, 
are  of  two  kinds,  legal  and  rational,  of  which  thofe  of  the  former  fort  are 
allotted  to  my  charge ; and  the  firft  of  them  is  thus  : 

The  claufe  now  under  queftion,  if  it  be  added  to  the  petition,  then  either 
it  mult  refer  or  relate  unto  it,  orelfc  not;  if  it  have  no  fuch  reference, 
is  it  not  clear  that  it  is  necdlei's  and  fuperfluous  ? And  if  it  have  fuch 
reference,  is  it  not  clear,  that  then  it  muft  needs  have  an  operation  upon 
the  whole  petition,  and  upon  all  the  parts  of  it  ? 

We  cannot  think  that  your  Lordfliips  would  offer  us  a vain  thing ; and 
therefore  taking  it  for  granted,  that  if  it  be  added,  it  would  refer  to  the 
petition  ; let  me  befcech  your  Lordfliips  to  obferve  with  me,  and  with  the 
Houfe  of  Commons,  what  alteration  and  qualification  of  the  fame  it  will 
introduce. 

The  petition  of  itfclf,  Amply,  and  without  this  claufc,  declarcth  abfo- 
lutely  the  rights  and  privileges  of  the  Subject,  in  divers  points ; and 
among  the  reft  touching  the  levies  of  monies,  by  way  of  Loans  or  other- 
wife,  for  his  Majefty 's  i'upply.  That  fuch  loans  and  other  charges  of  the 
like  nature,  by  the  Laws  and  Statutes  of  this  Land,  ought  not  to  be  made 
01  laid  without  common  conl'ent  by  Aft  of  Parliament : But  admit  this 
claufe  to  be  annexed  with  reference  (to  the  petition),  and  it  muft  necelta- 
rily  conclude  and  have  this  expofition.  That  Loans  and  the  like  charges 
(true  it  is,  ordinarily)  are  againft  the  Laws  and  Statutes  of  the  Realm, 
unlefs  they  be  warranted  by  fovereign  Power , and  that  they  cannot  be  com- 
manded or  raifed  without  aUcm  of  Pailiament,  unlefs  it  be  by  fovereign 
Power  : What  were  this  but  to  admit  a fovereign  Power  in  the  King  above 
the  Laws  and  Statutes  of  the  Kingdom  ? .- 

Another  part  of  this  petition  is,  That  the  free  Subjects  of  this  Realm 
ought  not  to  be  imprifoned  without  caufe  (hewed  : But  by  this  claufe  a fo- 
vereign Power  will  be  admitted,  and  left  intirc  to  his  Majefty,  fuificicnc 
to  controul  the  force  of  Law,  and  to  bring  in  this  new  anil  dangerous 
interpretation.  That  the  free  Subjects  of  this  Realm  ought  not  by  Law  to 
be  imprifoned  without  caufe  {hewed,  unlefi  it  be  by  fovereign  Power. 

In  a word.  This  claufe,  if  it  fliould  be  admitted,  would  take  away  the 
effeft  of  every  part  of  the  petition,  and  become  dcftm&ive  to  the  whole  : 
for  thence  will  be  the  expofition  touching  the  billetting  of  Soldiers  and 
Mariners  in  Fxcemcn’s  houfes  againft  their  wills;  and  thence  will  be  the 

expo- 
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expofition  touching  the  times  and  places  for  execution  of  the  Law  Mar-  King,  to  ordain  Laws  for  the  redfefs  of  fuch  mifchicfs  or  inconveniences 
rial,  contrary  to  the  Laws  and  Statutes  of  the  Realm.  as  were  found  grievous  unto  the  people. 

The  fcope  of  this  petition,  as  1 have  before  obferved,  is  not  to  amend  To  thefe  petitions  the  King  made  anfwer  as  he  plcafed,  fometimes  to 
OHr  cafe,  but  to  reftore  us  to  the  fame  Hate  we  were  in  before;  whereas,  part,  fometimes  to  the  wholc^  fometimes  by  denial,  fometimes  by  a (Tent, 
if  this  claufe  be  received,  in  Head  of  mending  the  condition  oF  the  poor  fometimes  abfolutelv,  and  fometimes  bv  qualification.  Upon  thefe  mo- 
Subjecb,  whofc  Liberties  of  late  have  been  miferably  violated  by  fome  tions  and  petitions,  and  the  King’s  answers  to  them,  was  the  Law  drawn 
jyiinifters,  we  (hall  leave  them  worfe  than  we  found  them  ; inrtead  of  up  and  ingrofled  in  the  Statute-Roll  to  bind  the  Kingdom  ; but  this  in- 
curing their  wounds,  we  fltal!  make  them  deeper.  We  hivefet  bounds  to  convenience  was  found  in  this  courfe,  that  oftentimes  the  llatutes  thus 
0ur  defires  in  this  great  buftnefs,  whereof  one  is  not  todiminilh  the  Prero-  framed,  were  againll  the  ferife  and  meaning  of  the  Commons  at  whofc 
gative  of  the  King,  by  mounting  it  too  high  ; and  if  we  bound  ourfclvcs  defires  they  were  ordained  ; and  therefore  in  the  a Hen.  V.  finding  that  it 
on  the  other  fide  with  this  limit,  not  to  abridge  the  lawful  privileges  of  tended  to  the  violation  of  their  liberty  and  freedom,  whofe  right  it  was 
the  Subject,  by  defending  beneath  that  which  is  meet,  no  man,  we  hope,  and  ever  had  been,  that  no  Law  Ihould  be  made  without  their  aflent;  they 
can  biame  us.  then  exhibited  a petition  to  the  King,  declaring  rheir  right  in  this’parti- 

My  Lords,  as  there  is  mention  made  in  the  additional  claufe  erf  fovercign  cular  : praying,  that  from  thenceforth  no  Law  might  be  made  or  ingrofled 
Pr.ver , fois  there  likewife  of  a trull  repoled  in  his  Majcfty,  touching  the  as  Statutes,  by  additions  or  diminutions  to  their  motions  or  petitions,  that 
ufeof  fovercign  Power.  (hould  change  their  fenfe,  or  intent,  without  their  aflent;  which  was  ac- 

The  word  Trujl  is  of  great  latitude  and  large  extent,  and  therefore  cordingly  ellahliQied  by  Aft  of  Parliament.  Ever  fmcc  then,  the  Right 

ought  to  be  well  and  warily  applied  and  reftrained,  efpccially  in  the  cafe  hath  been,  as  the  ufe  was  before,  that  the  King  taketh  the  whole',  or  leaveth 

of  a King:  there  is  a crufi  infcparably  repofed  in  the  perfons  of  the  the  whole  of  all  Bills  or  Petitions,  exhibited  lor  the  obtaining  of  Laws. 
Kings  of" England,  but  that  truft  is  regulated  by  Law.  Forexample,  From  this  courfe,  and  from  the  time  when  firfl  it  became Cconftant  and 
when  Statutes  are  made  to  prohibit  things  not  mala  in  ft , but  only  mala  fettled,  weconcludc  llrongljr,  that  it  is  nogood  argument,  becaufe  yc  find 

quia  prohibit  a,  under  certain  forfeitures  and  penalties,  to  accrue' to  the  Savings  in  Acts  of  Parliament  before  the  fecond  of  Hen.  V.  that  thofc 

King,  and  to  the  informers  that  {hall  file  for  the  breach  of  thehl ; the  Com-  Savings  were  before  in  the  petitions  that  begat  thofc  llatutes;  for  if  the 

rnons  mull  and  ever  will  acknowledge  a regal  and  fovercign  prerogative  petitions  for  the  two  Loans  fo  much  infilled’ upon  /which  petitions  for 

in  the  King,  touching  fuch  Statutes,  that  it  is  in  his  Majefty’s  ablolute  any  thing  we  know,  are  not  now  extant)  were  never  fo  abfolute,  yet  miehc 

and  undoubted  power,  to  grant  difpenfations  to  particular  perfons,  with  the  King,  according  to  the  ufage  of  thofc  times,  infert  the  Savings  iniis 

the  daufes  of  non  ohjlante,  to  do  as  they  might  have  done  before  thofc  Sta-  anfwcrs  ; which  palling  from  thence  into  the  Statute-Roll,  do  only  give 

tutes,  wherein  his  Majefty  conferring  grace  and  favour  upon  fome,  doth  fome  little  colour,  but  are  not  proof  at  all  that  the  petitions  alfo  were  with 

not  do  wrong  to  others.  But  there  is  a difference  between  thofe  Statutes,  Sailings. 

and  the  Laws  and  Statutes  whereon  the  petition  is  grounded:  by  thofe  Thus  much  for  the  general  ; to  come  now  to  the  particular  ftatute  of 
Statutes  the  Subjedl  has  no  intcreft  in  the  penalties,  which  are  all  the  fruit  2$  of  Edw.  I.  which  was  a confirmation  of  Magna  Cbarta,  with  fome  pro- 

fuch  Statutes  can  produce,  until  by  fuit  or  information  commenced  he  vifion  for  the  better  execution  of  it,  as  Common  Law,  which  words  arc 

become  intitlcd  to  the  particular  forfeitures : whereas  the  Laws  and  Sta-  worth  the  noting. 

tutes  mentioned  in  our  petition  arc  of  another  nature;  there  /hall  your  It  is  true,  that  Statute  hath  alfo  a claufe  to  this  cffedl,  That  the  King 
Lonlfh  ps  find  us  rely  upon  the  good  old  Statute,  called  Magna  Cbarta,  or  his  Heirs,  from  thenceforth  Ihould  take  no  Aids,  Taxes,  or  Prifaee  of 
which  declarcthand  confirmeth  the  anticnr  common  Laws  of  the  Liberties  his  Subjects,  but  by  common  aflent  of  all  the  Realm,  favin^  the  antient 
ol  England:  There  lhall  your  Lordfhips  alfo  find  us  to  infill  upon  divers  Aids  and  Prilagc  due  and  accullomed. 

other  molt  material  Statutes,  made  in  the  time  of  King  Edward  III.  and  This  Saving,  if  itwcrc  granted,  (which  is  not,  nor  cannot  be  proved) 
Edward  1 V . and  other  famous  Kings,  for  explanation  and  ratification  of  that  it  was  as  well  in  the  Petition  as  in  the  Act;  yet  can  it  no  way  im- 
the  lawful  rights  and  privileges  belonging  to  the  Subjects  of  this  Realm  : ply,  that  it  is  either  fit  or  fafe,  that  the  claufe  now  in  queftion  Ihould  be 

I Laws  not  inflicting  penalties  upon  offenders,  in  malis  prehihitis,  but  Laws  added  to  our  petition  : for  the  nature  and  office  of  a Savin:,  orcxception 
declarative  or  pofitivc,  conferring  or  confirming,  ipfo  fadfo,  an  inherent  is  to  exempt  particulars  out  of  agencral,  and  to  ratify  the"  rule  in  things 
right  and  intcreft  of  Liberty  and  Freedom  in  the  bubjefls  of  this  Realm,  not  exempted,  but  in  no  fort  to  weaken  or  deftroy  the  general  rulcitfelf. 
as  their  birthrights  and  inheritance  delcendable  to  their  heirs  and  poftcri-  The  body  of  that  Law  was  againft  all  Aids,  and  Taxes,  ami  Pr  ’a  e in 
ty  ; Statutes  incorporate  into  the  body  of  the  Common  Law,  over  which  general,  and  was  a confirmation  of  the  Common  Law,  fornterlv  declared  by 
(with  reverence  be  it  fpoken)  there  is  no  truft  repofed  in  the  King’s  So-  Magna  Cbarta  ; the  Saving  was  only  of  Aids  and  Prifage  in  particular 
vtrtign  Power , or  Prerogative  Royal,  to  enable  him  to  difpcnfc  with  them,  fo  well  deferibed  and  reftrained  by  the  words,  ancient  am  aecufiomed  that 
or  to  take  from  his  Subjects  that  birthright  or  inheritance  which  they  have  there  ccruld  be  no  doubt  what  could  be  the  clear  meaning  anJ  extent  of 
in  their  Liberties,  by  virtue  of  the  Common  Law  and  of  tilde  Sta-  that  exception  ; for  the  King's  Right  to  thofc  ancient  Aids,  intended  by 
tutes.  that  Statute  to  be  faved  to  him,  was  well  known  in  thofc  days,  and  is  not 

But  if  this  claufe  be  added  to  our  petition,  we  (hall  then  make  a danger-  yet  forgotten, 
ousoverutre  to  confound  this  good  deftinatioit  touching  what  Statutes  the  Thefe  Aids  were  three ; from  the  King’3  Tenants  by  Knights  fervice 
King  is  trufted  to  controul  by  difpenfations,  and  what  not;  and  fhall  due  by  the  Common  Law,  or  general  cullom  of  the  Realm  . Aid  to  ran- 
give  an  intimation  topoftcrity,  as  if  it  were  thcopinion  bothofthe  Lords  fom  the  King’s  Royal  pcri'on,  if  unhappily  he  Ihould  be  taken  prifoner 
and  Commons  aficmhlcd  in  this  Parliament,  that  there  is  a truft  repofed  in  its  the  wars  : Aid  to  make  the  King’s  eldcft  fon  a Knight  and  Aid  to 
the  King,  to  lay  afidc  by  his  fovercign  Power,  in  fome  emergent  cafes,  as  marry  the  King's  cldelt  daughter  once,  but  no  more : and  that  thofc  were 
well  the  tDommon-Law,  and  fuch  Statutes  as  declare  or  ratify  the  Subjects  the  only  Aids  intended  to  be  faved  to  the  Crowtt  by  that  Statute,  appear- 
liberty,  or  confer  intcreft  upon  their  perrons,  as  thofe  other  penal  llatutes  «h  in  lome  clearnefs  by  the  Charter  of  King  John,  dated  at  Running- Mead 
of  fuch  nature  as  I have  mentioned  before  ; which,  as  we  can  by  no  means  the  1 5th  of  June,  in  the  fifth  year  of  his  Reign,  wherein  they  are  ettumer- 
admit,  fo  wc  believe  affuredly,  that  it  is  far  from  the  defirc  of  our  tnoft  ated  with  an  exclufton  of  all  other  Aids  whatfoever.  Of  this  Charter  I 
gracious  Sovereign,  to  affedi  fo  vafl  a truft,  which  being  tranftnitted  to  a have  here  one  of  the  Originals,  whereon  I befeech  your  Lordfhips  to  call 
fucccffor  of  a different  temper,  might  enable  him  to  alter  the  whole  frame  your  eyes,  and  give  me  leave  to  read  the  very  words  whxh  concern  this 
and  fabrick  of  thcCommonwca!th,and  todifl'olvethat  Government  whereby  [mint.  Thefe  words  (my  Lords)  are  thus  : Nullum  feutagium  vel  auxilium 
this  Kingdom  hath  flourilhed  for  fo  many  years  and  ages,  under  his  Ma-  ponatur  in  regno  nojire,  nif:  per  commune  amfitium  regni  no/lri , nift  ad  corpus 
jelly's  molt  Royal  Anceftors  and  Predeceflors.  nojbrum  rtdimtndum,  & primtgmilum  fill  urn  njirum  mil  stem ’ faciendum,  & 

Our  next  reafon  is,  that  wc  hold  it  contrary  to  all  courfe  of  Parlia-  adfiliam  nofiram  primegenitam  feme l maritandam,  o ad  hoc  non  fiat  nil i ratio- 
mem,  nndabfolutely  repugnant  to  the  very  nature  of  a petition  of  Right,  mailt  auxilium. 

confifting  of  particulars,  as  ours  doth,  to  clog  it  with  a general  Saving  or  Touching  prifage,  the  other  thing  excepted  by  this  Statute,  it  is  alfo  of 
Declaration,  to  the  weakening  of  the  Right  demanded  ; and  wc  arc  bold  a particular  right  to  the  Crown  lb  well  known,  that  it  needeth  no  defertp- 
to  renew  with  fome  confidence  our  allegation,  that  there  can  be  no  prece-  tion,  the  King  being  in  pofi’clfion  of  it  by  every  day’s  ufage. 
dent  (hewed  of  any  fuch  claufe  in  any  fuch  petitions  in  times  paft.  It  is  to  take  one  tun  of  wine  before  the  mail,  and  another  behind  the 

I lhall  infill  the  longer  upon  this  particular,  and  labour  the  more  care-  mail,  of  every  Ihip  bringing  in  above  twenty  tuns  of  wine,  and  here  dif- 
1 fully,  to  clear  it,  bccaufc  your  Lordlhips  were  pleafed  the  laft  day  to  urge  charging  them  by  way  of  Mcrchandife. 

againft  us  the  llatutes  of  25  and  28  of  Edw.  I.  as  arguments  to  prove  the  But  our  petition  confilleth  altogether  in  particulars,  to  which  if  any 
contrary,  and  feemed  not  to  he  fatisfied  with  that  which  in  this  point  we  general  Saving,  or  words  amounting  to  one,  Ihould  be  annexed  it  cannot 
had  affirmed.  True  it  is,  that  in  thofc  llatutes  there  arc  fuch  Savings  as  work  to  confirm  things  not  excepted,  which  arc  none,  but  to*  confound 
your  Lordlhips  have  obferved;  but  I lhall  offer  you  a clear  anfwer  to  things  included,  which  arc  all  the  parts  of  the  petition  ; and  it  mull  needs 
«hcnt,  and  to  all  other  Savings  of  like  nature  that  can  be  found  in  any  beget  this  dangerous expofttion,  that  the  Rights  and  Liberties  of  the  fiub- 
ftatutes  whatfeever.  ' jedt,  declared  and  demanded  by  this  petition,  are  not  theirs  ablolutcly 

Firlt,  in  the  general,  and  then  I lhall  apply  particular  anfwcrs  to  the  but fub  rnodo  ; not  to  continue  always,  but  only  to  take  place  when  the 

! particulars  of  thofe  two  llatutes;  whereby  it  will  be  moll  evident,  that  King  is  pleafed  not  to  exerciktkmfivereign  Power,  wherewith  'this  claufe 

thofe  examples  can  no  ways  fuit  with  the  matter  now  in  hand.  To  this  admitted,  he  is  trufted  for  the  proictftion,  fafery,  and  happmefs  pf  his 
1 it  will  be  neceflary,  that  wc  confidcrduly  what  that  queftion  is,  which  people.  And  thus  that  birthright  and  inheritance,  which  we  have  in  our 

ffiilccd  concerneth  a petition,  and  not  an  Act  of  Parliament.  This  being  Liberties,  lhall  by  our  own  alU-ttts  be  turned  into  a mere  tenancy  at  will 
Well  obferved,  by  lhcwing  unto  vour  Lordlhips  the  difference  between  a and  fuffcrancc. 

Petition  for  the  Law,  and  the  Law  ordained  upon  fuch  a petition,  and  Touching  the  Statute  of  28  Ed  tv.  I.  Articuli  fuper  Chart  as,  the  fcopc 
°P*n  truly  and  perfpicunully  the  courfe  that  was  holden  in  framing  of  fta-  of  that  Statute,  among  other  things,  being  to  provide  for  thc’bcrrer  ob- 
tutes before  2 Hen.  V.  different  from  that  which  ever  fince  then  hath  been  fervingand  maintaining  of  Magna  Cbarta,  hath  in  it  ncvertbelcfs  two 
jjfcd,  and  is  Hill  in  ulc  amongft  us,  and  by  noting  the  times  wherein  thefe  S.vings  for  the  King  ; the  one  particular,  as  I rake  it,  to  preferve  the  nn- 
“«utcs  were  made,  which  was  about  one'hundred  years  before  2 Hen.  V.  tient  prifage,  due  and  accullomed,  35  of  wines  and  other  eood  . ; the  other 
befidcs  the  differences  between  thefe  Savings  and  this  claufe ; 1 doubt  not  genetal,  feigniory  of  the  Crown  in  all  things. 

"ut  1 Qwll  give  ample  fatisfitflion  to  your  Lordlhips,  that  the  Commons,  T o thelc  two  Savings,  befidcs  the  former  an/wers,  which  may  be  for  the 
. **  well  in  this  as  in  all  their  other  reafons,  have  been  moll  careful  to  rely  moll  part  applied  to  this  Statute  as  well  as  to  the  former,  I add  thefe  further 

'•pen  nothing  but  that  which  is  moll  true  and  pertinent.  anfwer;  : the  firft  of  thefe  two  Savings,  is  of  the  fame  prifage  of  wines 

, 6*forc  the  fecond  year  of  King  Henry  V . the  courfe  was  thus  : when  which  is  excepted  in  the  25  Edw.  I.  but  in  fome  moreclcarnefs ; for  that  here 

Commons  were  fuitors  for  a Law,  either  the  Speaker  of  their  Houfe  by  j the  word  (wines)  is  exprefsly  annexed  to  the  word  (prifage)  which  I t;,kc  for 
otd  of  mouth  from  them,  the  Lords  Houfe  joining  with  them,  or  by  ft>  much  to  be  in  expofttion  of  the  former  Law:  And  albeit  thefe  words 
tome  bill  ft,  writing,  which  was  ufually  called  fcheir  petition,  moved  the  1 (and  of  other  goods)  be  added,  yet  do  I take  it  to  be  but  a particular  Savin; 

I or  exception,  which  being  qualified  with  the  words  (antient,  due,  and 
i accaf- 
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accuflmti ) is  not  very  dangerous,  nor  can  be  underftood  of  Prifage  or  Le- 
vies upon  Goods  of  all  Sorts  at  the  King’s  Will  and  Pleafure  ; but  only 
of  the  old  and  certain  Cuftoms  upon  Wool,  Woolfels,  and  Leather, 
which  were  due  to  the  Crown,  long  before  the  making  of  this  Statute. 

For  the  latter  of  the  two  javingi  in  this  Aft,  which  is  of  the  more  un- 
urual  Nature,  and  fubjeft  to  the  more  Exception  ; it  is  indeed  general, 
and  if  wc  may  believe  the  concurrent  Relations  of  the  Hiftorics  of  thofe 
Times,  as  well  thofe  that  are  now  printed,  as  thofe  that  remain  only  in 
Manufcripts,  it  gave  Diftafte  from  the  Beginning,  and  wrought  no  good 
Effect,  but  produced  fuch  Diftempcrs  and  Troubles  in  the  State,  as  we 
wifh  may  be  buried  in  perpetual  Oblivion ; and  that  the  like  j laving  in 
thefe  and  future  Times  may  never  breed  the  like  Dillurbance : ror  trom 
hence  arofe  a Jealoufy,  that  Magna  Chart  a,  which  declared  the  ancient 
Ri-ht  of  the  Subject,  and  was  an  abfolute  Law  in  itfelf,  being  now  con- 
firmed by  a latter  AS,  with  this  Addition  of  a general  Javing ; for  the 
King's  Right  in  all  Things  by  the  /aving  was  weakened,  and  that  made 
doubtful,  which  was  clear  before.  But  not  to  depart  from  our  main 
Ground,  which  is,  that  Javingi  in  old  Afts  of  Parliament,  bciorc  the 
2 H.  V.  are  no  Proof  that  there  were  the  like  Javingi  in  the  Petitions  for 
thofe  Afts;  let  me  obferve  unto  your  Lordfhips,  and  fo  leave  this  Point, 
that  albeit  this  Petition,  whereon  this  Aft  of  28  Ed.  I.  was  grounded,  be^ 
perifhed ; yet  hath  it  plcafed  God,  that  the  very  Frame  and  Context  of 
the  Aft  itfelf,  as  it  is  drawn  up,  and  entered  upon  the  Statute-roll,  and 
printed  in  our  Book,  doth  manifeftly  import,  that  this  Javing  came  in  by 
the  Kind’s  Anfwcr,  and  was  not  in  the  original  Petition  of  the  Lords  and 
Commons ; for  it  corocth  in  at  the  End  of  the  Aft  after  the  Words  (h 
Jin  U vtut ) which  commonly  arc  the  Words  of  the  Royal  Affcnt  to  an  ] 
A&  of  Parliament.  And  though  they  be  mixed  and  followed  with  other 
Words,  as  though  the  King’s  Counfcl,  and  the  reft  who  were  prefent  at 
the  making  of  this  Ordinance,  did  intend  the  fame  Javing-,  yet  is  not  that 
conclufive“  fo  long  as  by  the  Form  of  thofe  Times,  the  King’s  Anfwcr 
working  upon  the  Materials  of  the  Petition,  might  be  conceived  by  fome 
to  make  the  Law  rffcftual,  though  varying  from  theFrame  of  the  Petition. 

The  next  Reafon  which  the  Commons  have  commanded  me  to  ufe,  for 
which  they  ft  ill  defire  to  be  fpared  from  adding  this  Claule  to  their  Peti- 
tion, is  tins : This  offenfive  Law  of  28  E.  I.  which  confirmed  Magna 
Charta , with  a Javing , refted  not  long  in  Peace,  for  it  gave  not  that  Sa- 
tisfaftion  to  the  Lords  or  People,  as  was  requilite  they  lhould  have  in  a 
Cafe  fo  ncaily  concerning  them:  And  therefore  about  thirty-three  or 
thirty-four  of  the  fame  King’s  Reign,  a latter  Aft  of  Parliament  was 
made,  whereby  it  was  enaclcd,  that  all  Men  (hould  have  their  Laws,  and 
Liberties,  and  free  Cuftoms,  as  largely  and  wholly  as  they  had  ufed  to 
have  at  any  time  when  they  had  them  beft;  and  if  any  Statutes  had  been 
made,  or  any  Cuftoms  brought  in  to  the  contrary,  that  all  fuch  Statutes 
and  Cuftoms  fiiould  be  void. 

This  was  the  firft  Law  which  I call  now  to  mind,  that  reftored  Magna 
Clarta  to  the  original  Purity  wherein  it  was  firft  moulded,  albeit  it  hath 
fince  been  confirmed  above  twenty  times  more  by  ftvernl  Afts  of  Parlia- 
ment, in  the  Reigns  of  divers  rao’ft  juft  and  gracious  Kings,  who  were 
molt  apprebenfive  of  their  Rights,  and  jealous  of  their  Honours,  and  al- 
ways without  Javings  ; fo  as  if  between  22  and  34.  Edw.  I.  Magna  Charta 
flood  blemifhed  with  many  Javings  of  the  King's  Rights  or  Seigniory, 
which  might  be  conceived  to  be  above  the  Law  ; that  Stain  and  BlcmiOt 
was  long  liuce  taken  away,  and  cleared  by  thofe  many  abfolute  Declara- 
tions and  Confirmations  of  that  excellent  Law  which  followed  in  after 
Ages,  and  fo  it  ftanJcth  at  this  day  purged  and  exempted  now  from  any 
fuch  Jetting  whalfoevcr. 

I bcfecch  your  Lordfhips  therefore  to  obferve  the  Circumftancc  of 
Time,  wherein  we  offer  this  Petition  to  beprefented  to  yourLordlhips,  and 
bv  us  unto  his  Majrfty  : Do  we  offer  it  when  Alagna  Charta  Hands  clog- 
ged with  Javings  ? No,  my  Lords,  but  at  this  Day,  when  latter  and  bet- 
ter Confirmations  have  vindicated  and  fet  free  that  Law  from  all  Excep- 
tions ; and  fllall  we  now  annex  another  and  worfe  Javing  to  it,  by  an  un- 
neceffary  Claul'c  in  that  Petition,  which  we  expeft  fhould  have  the  Fruits 
and  Effefts  of  a Law  ? Shall  wc  ourfelves  relinquifli  or  adulterate  that, 
which  coft  our  Anccftors  fuch  Care  and  Trouble  to  purchafe  and  refine  ? 
No,  my  Lords,  but  as  we  fhould  hold  ourfelves  unhappy,  if  we  fhould 
not  amend  the  wretched  Eftate  of  the  poor  Subjeft,  fo  let  us  hold  it  a 
Wickednefs  to  impair  it. 

Whereas  it  was  further  urged  by  your  Lordfhips,  That  to  infert  this 
Claufe  into  our  Petition,  would  be  no  more  than  to  do  that  again  at  your 
Lordfhips  Motion  and  Rtqueft,  which  we  had  formerly  done  by  the 
Mouth  of  our  Speaker  ; and  that  there  is  no  Caufc  why  we  fhould  recede 
from  that  which  fo  folemrily  wc  have  profeffed  : To  this  I anfwer  and  con- 
fefs,  it  was  then  in  our  Hearts,  and  it  is  now,  and  fhall  be  ever,  not  to 
encroach  on  his  Majcftv’s  fovereign  Power.  But  l bcfecch  your  Lordfhips 
to  obferve  the  different  Occafton  and  Reference  of  that  Proteftation,  and 
of  this  Claufe. 

That  was  a general  Anfwer  to  a general  Mcffige,  which  wc  received 
from  his  Maielly,  warning  us  not  to  encroach  upon  his  Prerogative  ; to 
which,  like  dutiful  and  loving  Subjects,  we  anfwered  at  full,  according 
to  the  Integrity  of  our  own  Hearts  ; nor  was  there  any  Danger  in  making 
fuch  an  Anfwer  to  fuch  a Meffage,  nor  could  we  anfwcr  more  truly  or  more 
properly : But  did  that  Anfwer  extend  to  acknowledge  a jbvtreign  Power 
in  the  King,  above  the  Laws  and  Statutes  mentioned  in  our  Petition,  or 
controul  the  Liberties  of  the  Subjefts,  therein  declared  and  demanded  i 
No,  my  Lords,  it  hath  no  Reference  to  any  fuch  Particulars ; and  the 
fame  Words  which  in  fome  Cafes  may  be  fit  to  be  ufeJ,  and  were  unman- 
nerly to  be  omitted,  cannot  in  other  Cafes  be  fpoken,  but  with  Imperti- 
nent)' at  the  leaf!,  if  not  with  Danger.  I have  formerly  opened  my  Rea- 
fonr.,  proving  the  Danger  of  this  Claufe,  and  am  commanded  to  illuftratc 
the  Impcrtinency  of  adding  it  to  the  Petition  by  a familiar  Cafe,  which 
was  put  in  our  Houfc  by  a learned  Gentleman,  and  of  tr.y  own  Robe  . 
The  Cafe  is  th:s.  Two  Manours  or  Lordfhips  lie  adjoining  together,  and 
perchance  intermixed,  fo  as  there  is  fome  difficulty  to  dilcern  the  true 
Bounds  of  either;  as  it  may  be  touching  the  Confines  where  the  Liberty 
of  the  Subjeft,  and  the  Prerogative  of  the  Crown  do  border  each  upon  the 
other;  to  the  one  of  the  Manours  the  King  hath  clear  right,  and  is  in  ac- 
tual Poffellion  of  it,  but  the  other  is  the  Subjeft ’s.  The  King  being  mif- 
informed,  that  the  Subjeft  hath  intruded  upon  his  Majefty’s  Manour, 
afkcth  his  Subjeft,  whether  he  doth  enter  upon  his  Majefty’s  Manour, 
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or  pretendeth  any  Title  to  it,  or  any  Part  of  it.  The  Subjeft  being  now 
juftlyoccafioned,  maketh  Anfwer  truly  to  the  King,  that  he  hath  not  in- 
truded, nor  will  intrude  upon  his  Majefty’s  Manour,  nor  doth  make  any 
Claim  or  Title  to  it,  or  any  Part  of  it.  This  Anfwer  is  proper  and  fair ; 
nay,  it  were  unmannerly  and  ill  done  of  the  Subjeft  not  to  anfwcr  upon 
this  Occafton.  Afterwards  the  King,  upon  Colour  of  foine  double  or 
fingle  Matter  of  Record,  feizeth  into  his  Highnefs’s  Hands,  upon  a pre- 
tended Title,  the  Subject’s  Manour:  The  Subjeft  then  exhibiteth  his 
Petition  of  Right  to  his  Majcfty,  to  retain  Rcftitution  of  his  own  Manour, 
and  therein  layeth  down  Title  to  his  own  Manour  only  : Were  it  not 
improper  and  abfurd  in  this  Cafe  for  him  to  tell  the  King,  that  he  did  not 
intend  to  make  any  Claim  or  Tide  to  his  Majefty’s  Manour,  which  is 
not  queftioned  ? Doubtlefs  it  were.  This  Cafe,  rightly  applyed,  will  fit 
our  Purpofe  well,  and  notably  explain  the  Nature  of  our  Petition. 

Why  lhould  wc  fpeak  of  leaving  entire  the  King's  Sovereign  Power , 
whereon  we  encroach  not,  while  we  only  feck  to  recover  our  own  Liber- 
ties and  Privileges,  which  have  been  fcizcd  upon  by  fome  of  the  King’s 
Miniftcrs?  If  our  Petition  did  treneb  actually  upon  his  Majefty’s  Prere. 
gative,  would  our  faying,  that  we  intended  it  not,  make  the  thing  other- 
wife  than  the  Truth  i 

My  Lords,  there  needeth  no  Proteftation  or  Declaration  to  the  contra- 
ry of  that  which  wc  have  not  done ; and  to  put  in  fuch  a Claufe,  cannot 
argue  lcis  than  a fear  in  us,  as  if  wc  had  invaded  it : which  we  hold  fa- 
cred,  and  are  allured,  that  we  have  not  touched  cither  in  our  Words  or 
in  our  Intentions.  And  touching  your  Loidlhips  Obfervation  upon  the 
Word  (leave),  if  it  be  not  aproperWord  togiveany  new  thing  to  thcKing, 
furc  wc  are,  it  is  a Word  dangerous  in  another  Senfe  ; for  it  may  amount, 
without  all  queilion,  to  acknowledge  an  old  Right  of  Jsverrign  Pouts 
in  his  Majcfty,  above  thofe  Laws  and  Statutes  whereon  only  our  Liberties 
are  founded  ; a Doftrine  which  we  mod  humbly  crave  your  Lordihipj 
Leave  freely  to  proteft  againft.  And  for  your  Lordfhins  proffering,  that 
fome  Javing  lhould  be  requifite  for  Prefervation  of  his  Majefty’s  Jovereign 
Power , in  refpeft  our  Petition  runneth  in  larger  Words  than  our  Laws 
and  Statutes  whereon  we  ground  it ; what  is  this  but  a clear  Confeflion  by 
your  Lordfhips,  that  this  Claufe  was  intended  by  you  to  be  that  Javing  ? 
For  other  Javing  than  this  we  find  not  tendered  by  you  : And  if  it  be  fuch 
a Javing , how  can  it  Hand  with  your  Lordfhips  other  Arguments,  that  it 
lhould  be  of  no  other  Effcft  than  our  former  Expreilion  to  his  Majcfty  by 
the  Mouth  of  our  Speaker  ? But  I will  not  inlift  upon  Collections  of  this 
Kind  ; I will  only  lhcw  you  the  Rcal’ons  of  the  "Commons,  why  this  Pe- 
tition needeth  no  fuch  faying,  albeit  the  Words  of  thefe  Statutes  be  ex- 
ceeded in  the  declaratory  Part  of  our  Petition  : thofe  things  that  are  within 
the  Equity  and  true  Meaning  of  a Statute,  are  as  good  Laws  as  thofe 
which  are  contained  in  the  exprefs  Letter,  and  therefore  the  Statutes  of  the 
42  Ed.  III.  36  H.  III.  list.  Par.  N.  12.  and  other  the  Statutes  made  in 
this  Time  of  King  Edw.  III.  for  the  Explanation  of  Magna  Charta, 
which  hath  been  fo  often  vouched  in  this  Parliament,  though  they  differ 
in  Words  from  Magna  Charta , had  no  Javing  annexed  to  any  of  them 
bccaufe  they  enafted  more  than  was  contained  in  effcft  in  that  good  Law, 
under  the  Words,  per  legale  judicium  pariurn  Juorum,  out  per  legem  terra-- 
which  by  thefe  latter  Laws  arc  expounded  to  import,  that  none  lhould  be 
put  to  anfwcr  without  Prefentment,  or  Matter  of  Record,  or  by  due  Pro- 
cefs,  or  Will  Original : and  if  otherwife,  it  fhould  be  void,  and  holden 
for  Error. 

It  hath  not  been  yet  Ihewn  unto  us  from  your  Lordfhips,  that  we  have 
in  any  of  our  Exprellions  or  Applications  ftrained  or  mifappiied  any  of 
the  Laws  or  Statutes  whereon  wc  do  infill ; and  we  arc  very  confident  and 
well  allured,  that  no  fuch  miftaking  can  be  alfigncd  in  any  Point  of  our 
Petition  now  under  queftion  : If  therefore  it  do  not  exceed  the  true  Scufc 
and  Conftruftion  of  Magna  Charta  in  the  lubfequent  Laws  of  Explana- 
tion, whereon  it  is  grounded,  what  Reafon  is  there  to  add  a Javing  to  this 
Petition  more  than  to  thofe  Laws  ; fince  we  defire  to  tranfmic  the  Fruit* 
of  thefe  our  Labours  to  Poilcriiy,  not  only  for  the  Juftification  of  our- 
fclves,  in  Right  of  our  prefent  and  their  future  Liberties,  but  alfo  for  a 
brave  Expreilion  and  perjietual  Tclfimony  of  that  Grace  and  Juftice, 
which  wc  allure  ourfelves  wc  (hall  receive  in  his  Majefty’s  fpeedy  and 
clear  Anfwer  ? This  is  the  Thing  wc  leek  for,  and  this  is  the  Thing  wc 
hoped  for,  and  this  is  the  Thing  only  will  fettle  (uch  an  Unity  and  Con- 
fidence betwixt  his  Majcfty  and  us,  and  raife  fuch  a Chearfulnels  in  the 
Hearts  of  all  his  loving  Subjefts,  as  will  make  us  proceed  unanimoully, 
and  with  all  Expedition  to  fupply  him  for  his  great  Occafions  in  fuch 
Mcafure,  and  in  fuch  Way,  as  may  make  him  lafe  at  home,  and  feared 
abroad. 

Sir  Henry  Martin.  My  Lords,  the  Work  of  this  Day,  wherein  the 
Houfe  of  Commons  hath  employed  the  Gentleman  that  fpuke  laft,  and 
myl'clf,  was  to  reply  to  the  Anfwer,  which  it  harh  pleated  the  Lord-Keeper 
to  make  to  thofe  Rcafons,  which  we  had  offered  to  your  LorJlhips  Con- 
fideration,  in  Juftification  of  our  Refufal,  not  to  admit  into  our  Petition 
the  Addition  commended  by  your  Lordfhips.  Which  Re., fans  of  ours, 
fince  they  have  not  given  fuch  Satisfaction  as  we  defired,  and  well  hoped, 
as  by  the  Lord-Keeper’s  Anfwer  appeared  it  was  thought  fit,  for  our 
better  Order  and  Method  in  replying,  to  divide  the  Lord-Keeper’s  An- 
fwcr into  two  Parts,  a legal  and  a rational  ; The  Reply  to  the  legal  your 
Lordfhips  have  heard,  myfclf  comes  intrufted  to  reply  to  the  rational, 
which  alio  confifted  of  two  Branches,  the  firft  deduced  from  the  whole 
Context  of  the  additional  Claufe,  the  lecond  enforced  out  of  fome  Part. 

In  the  firft  were  thefe Reafons,  That  the  famedeferved  our  Acceptance. 
Firft,  as  fatisfaftory  to  thcKing;  fccondly,  to  your  Lordfhips;  thirdly, 
agreeable  to  what  ourfelves  had  often  proteded,  and  profeffed  cxprefsljf 
by  the  Mouth  of  our  Speaker. 

I muft  confels  thefe  Motives  were  weighty  and  of  great  Force;  and 
therefore,  to  avoid  mifunderlhndingand  mifconccit,  which  otherwife  might 
be  taken  againll  the  Houfe  of  Commons  upon  the  Refufal  of  the  pro- 
pounded Addition,  it  is  neccffary  to  ftaic  the  Queftion  rightly,  aud  to  fet 
down  the  true  Difference  between  your  Lordfhips  and  us.  Now,  indeed, 
there  is  no  Difference  nr  Queftion  between  your  Lordfhips  and  us,  con- 
cerning this  additional  Claule  in  the  Nature  and  Quality  of  a 1’ropofitiofl- 
For  fo  confidered,  we  fay  it  is  tnoft  true,  and  to  be  received  and  embraced 
by  us.  Ml  tits  & qualibet  parte  & qualibet  Jyliaba  ; yea,  and  were  that  «h* 
Queftion,  we  lhould  add  to  the  Addition,  and  inftcad  of  due  regard,  fafi 
we  have  bid,  have,  and  ever  will  have,  a fpecial  and  fingular  regard, 

who* 
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where  to  leave  entire  Sovereign  Power.  But  this  were  to  intimate,  as  if 
we  hail  lirft  crept,  anJ  then  left  it;  but  our  Regard  was  to  acknowledge 
*nd  confefs  it  finccrcly,  and  to  maintain  it  coaftantly,  even  to  the 
hazard  of  our  goods  and  lives,  if  need  be. 

To  which  purport:  your  Lordlhips  may  be  pleafcJ  to  retjscmber  that 
ftrkt  oath  every  Member  of  our  Houfc  hath  taken  this  very  fcllion,  in 
thel'e  words  ; l (A.  B.J  do  Utterly  tefiifif  and  declare  in  my  ccn/uence , That  the 
King's  High-ntfs  is  ( ht  fupnme  jnvrdgn  G.-vermur  of  ibis  Realm  in  all 
taufes,  lAc.  and  t:  my  ut.r.oj)  power  will  ujjijl  and  eh  foul  all  Ju>fdi£!ior.:,  Pri- 
vileges, Prehtminentes  and  Authorities,  granted  nr  belonging  Is  list  King's  High- 
neji,  sr  united  er  annexed  to  lie  imperial  Ciawn  ef  ikit  Realm,  (Af. 

So  that  your  Lordlhips  need  not  to  borrow  from  our  protcibtions  any  ex- 
hortations" to  ui,  to  entertain  a writing  in  afti  fiance  of  the  King's  love- 
reign  Power,  fmcc  we  Hand  obliged  by  the  moft  l'acred  bond  of  a folcmn 
oath,  to  aflilt  and  defend  the  fame,  if  caule  or  occaiion  fo  required.  So 
that  theonlyqucftion  between  yohrLordlbipsam!  us,  is,  whether  thlsdaufc 
{bould  be  added  toour  petition, and  received  into  it  as  part  thereof?  Which 
to  do,  your  Lordlhips  rcafons  havs  not  perfuaded  us,  becaufe  fo  to  admit 
it,  were  to  overthrow  the  fabrick  and  fubliance  of  our  Petition  of  Right, 
and  to  annihilate  the  right  pretended  by  us,  and  the  petition  itfelf in  cfltet . 
For  thefe  words  being  added  toour  Petition,  viz.  “ We  humbly  prefent 
“ this  petition,  (Ac.  with  due  regard  to  leave  entire  your  fovcrcigit  Pow- 
“ er,  (Ac.1'  do  include  manifeilly  an  exception  to  our  Petition ; and  an 
exception  being  of  the  nature  of  the  thing  whcrcumo  it  is  an  exception, 
exeeptio  ejl  de  regula,  mult  of  neceffity  dellroy  the  Rule  or  Petition,  fo  lar 
as  to  the  cafe  excepted ; Exeeptio  firmest  regulam  in  cafibus  non  txieptis,  in 
mfibiss  exceptis  elejlruit  regulam.  Then  this  conftruction  followcth  upon 
our  petition  thus  inlarged,  that  after  wc  have  petitioned,  that  no  freeman 
lhould  be  compelled  by  iniprifonment  to  lend  or  contribute  money  to  his 
Majelly  without  his  affent  in  Parliament,  nor  receive,  againlt  nis  will. 
Soldiers  into  his  Houfe,  or  undergo  a commiflion  of  Martial  Law  for 
Life  or  Member  in  time  of  peace;  we  Ihould  add.  Except  his  Majelly  be 
plcafcd  to  require  our  moneys,  and  imprifon  us  for  not  lending,  and  (end 
Soldiers  into  our  Houfes,  and  execute  us  by  Martial  Law,  in  time  of 
peace,  by  virtue  of  his  fovereign  Power:  which  conflruction,  as  it  fol- 
lowcth ncceflarily  upon  this  enlargement,  fo  it  condudcth  againft  our 
right  in  the  premilles,  and  utterly  fruftrateth  all  our  petition  ; neither 
may  it  feem  ftrangc,  if  this  claufc  additional  (which  of  itfelf  is  in  quality 
of  a propofitiem  we  confefs)  being  added  to  our  petition  (which  alfo  is 
true)  fhould  overthrow  the  very  frame  and  fabrick  of  it,  feeing  the  Lo- 
gicians take  knowledge  of  fuch  a fallacy,  called  by  them,  FatLcia  a bene 
divifis  ad  mala  cor) unit  a.  Horace  the  Poet  giveth  an  inflance  to  this  pur- 
port:, in  a Painter,  who  when  he  had  painted  the  head  of  a man  according 
to  art,  would  then  join  to  it  the  neck  of  a horfc,  and  fo  mart  the  one  and 
the  other ; whereas  each  by  itfclf  might  have  been  a piece  of  right  good 
workmaufhip. 

The  fecond  branch  of  my  Lord-Keeper's  rational  part  was  enforced 
out  of  the  lafl  words  of  this  addition,  by  which  his  Lordihip  fuid,  that  they 
did  not  leave  intire  all  fovereign  Power,  but  that  wherewith  his  Majelly 
is  trufted,  for  the  protection,  fafety,  and  happinefs  of  the  people;  as  if 
his  Lordihip  would  infer,  that  fovereign  Power  wherewith,  (At.  in  this 
place  to  be  Ttrmintm  diminuentem,  a term  of  diminution  or  qualification, 
and  in  that  confideration  might  induce  us  to  accept  it.  But  under  bis 
Lordfhip’s  correction,  wc  cannot  fo  interpret  it : For  firil  wc  are  allured, 
that  there  is  no  foveteign  Power  wherewith  his  Majelly  is  trufted,  either 
l>y  God,  or  Man,  but  only  that  which  is  for  the  protection,  fafety,  and 
happinefs  of  his  people;  and  therefore,  that  limitation  can  make  no  im- 
preffion  upon  us : but  wc  conceive  it  rather  in  this  place  to  have  the  force 
Termini  etdaugmiis,  to  be  a term  of  important  advantage  aguinil  our  peti- 
tion, a term  of  reftriction,  and  that  wherefoever  his  Majelly 's  fovereign 
Power  Humid  be  cxercifcd  upon  us  in  all  or  any  the  particulars  mentioned 
in  the  Petition,  we  fhould,  without  further  enquiry,  fobmit  thereunto,  as 
affuming  and  taking  it  pro  c onctffo , it  conduced  to  our  fafety  and  happi- 
nefs, life.  Since  therefore  (as  the  petition  is  now  conceived)  it  carricth 
the  form  and  face  of  a pidlure,  which  reprefenterh  to  the  life  thepreflurcs 
and  grievances  of  the  people,  with  the  eafy  remedies ; and  therefore  wc 
hope  that  his  Majelly,  carting  upon  it  a gracious  eye,  will  compaflionmc 
his  poor  loyal  Subjects,  and  afford  a comfortable  anfwer. 

1 do  humbly  praife  your  Lordlhips  not  tomarr  or  blcmifh  the  grace  and 
face  of  this  picture  with  this  unnecefiary  addition  ; and  unnecafiary  I 
prove  it  to  be,  according  to  that  rule,  txprejfio  ejus  quod  ladle  inefi  nihil 
operatur.  And  fovereign  Power,  in  cafes  where  it  hath  place,  and  ought 
to  be  ufed,  is  always neccflarily  underflood,  and  though  not  expreffed,  yet 
fupplied  by  reafonablc  intendment,  or  by  the  opinion  of  all  learned  men. 

And  therefore  it  neither  is  nor  can  be  by  us  expreily  included,  efpeci- 
ally  in  this  petition,  where  the  addition  thereof  would  make  fuch  a con- 
funonof  the  whole  fcufe  and  fubftance. 

The  King’s  fovereign  Power  and  Prerogative  is  always  able  to  favc  it- 
felf ; and  if  it  were  not,  we  muff,  without  this  addition,  favc  it  to  our 
utmofl  powers,  if  wc  will  favc  our  oath,  and  fave  ourfelves.  The  true 
ftate  of  the  caufe  thus  Handing  between  your  Lordfhips  and  us,  the  Houfe 
of  Commons  doth  not  a little  marvel  upon  what  grounds  your  Lordlhips 
are  fo  earned  to  urge  upon  them  this  addition  to  be  inferred  into  their  pe- 
tition ; they  nothing  doubt,  but  the  fame  proceeded  out  of  a follicitudc 
and  fear,  which  your  Lordlhips  have,  leftotherwifethe  fimplc  and  nb  fo- 
late paffage  of  this  petition  might  be  confirmed  hereafter  in  prejudice  of 
his  Majcfty’s  fovereign  Power : And  this  your  Lordfhips  follicitudc  and 
fear  procccdcth  from  your  love,  as  the  Poet  faith. 

Res  efi  JiUieils  plena  ti  merit  Amor. 

But  I humbly  pray  your  Lordlhips  to  examine  with  us,  the  grounds  of 
this  your  follicitude  and  fear ; which  grounds  muff  needs  be  laid  either 
Upon  the  words  of  the  petition,  or  the  intention  of  the  petitioners. 

Upon  the  words  theie  is  no  portability  to  lay  them,  for  therein  is  no 
mention  made  of  the  fovereign  Power ; and  were  the  words  doubtful,  as 
thus,  Wc  pray  the  like  things  be  not  done  hereafter,  under  pretext  of  your 
Majelly 's  fovereign  Power ; yet  in  refpccl  of  the  proteftations  preceding, 
concomitant  and  l'ubfequent  to  the  petition,  fuch  doubtful  words  ought 
reafonably  to  be  interpreted  only  of  fuch  fovereign  Power  as  was  applicable 
to  the  cafes  wherein  it  was  exert i fed ; and  of  fuch  fovereign  Power  as 
Vox.  VII. 
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| fhould  be  juft ly  praftlfcd.  But  there  are  no  fuch  doubtful  word*,  and 
therefore  it  followcth,  (that  your  Lordfhips  fear  and  follicitude  rr.uft  be 
grounded  upon  the  intention  of  the  petitioners.  Now  your  Lordihlpi 
will  know,  that  the  Houfe  of  Commons  is  not  ignorant,  that  in  a Scrtion 
of  Parliament,  though  it  continue  fo  many  weeks,  xs  this  hath  done  days, 
yet  there  is  nothing oriustA  p-fietius , but  all  things  are  held  and  taken  as 
done  ot  one  time,  if  fo,  what  a ftrangc  collection  was  this,  that  at  the 
lathe  tii*;e  the  Houfe  of  Commons  fhould  oblige  them  (elves,  by  a fearful 
adjuration,  to  aliift  and  defend  all  privileges  and  prerogatives  belonging  to 
the  King,  and  at  the  fame  time  by  a petition  (caurioully  conveyed)  en- 
deavour or  intend  to  diveft  and  deprive  the  King  of  fomc  prerogatives  be- 
longing to  his  Crown  ? If  therefore  fuch  fear  anil  loilicitudecan  neither 
be  grounded  upon  the  words  of  the  petition,  nor  intention  of  the  petition- 
ers, I humbly  pray  your  Lordfhips  to  lay  them  afidc.  As  we  do  believe 
that  the  propofitiem  of  this  addition  from  your  Lordfhips  was  not  only 
excu fable,  but  commendable,  as  proceeding  from  your  Love;  fo  now 
haying  heard  our  reafons,  your  Lordlhips  would  reft  farts  Fieri , that  our 
refofal  to  admit  them  into  our  petition,  proceeded]  from  the  conference 
of  the  integrity  and  uprightnefs  of  our  own  hearts,  that  we  in  all  this  pe- 
tition have  no  fuch  end  to  abate  ordiminilh  the  King’s  juft  prerogative. 
And  fo  much  in  reply  to  that  rational  part,  whereby  my  Lord-Keeper 
laboured  to  perfuade  the  entertainment  of  this  addition. 

This  being  done,  it  pleated  the  Houfe  of  Commons  to  inrtrufi  and  fur- 
nifh  me  with  certain  reafons,  which  I Hull  ufc  to  your  Lordfhips,  to  pro- 
cure yourabfolute  conjunction  with  us  in  prefen  ting-  this  petition;  which 
albeit  I cannot  fet  forth  according  to  their  worth,  and  the  inltrudlions 
given  me  by  the  Houfe,  yet,  1 hope,  their  own  weight  will  fo  prefsdown 
into  your  Lordlhips  confcicnces  and  judgments,  that  without  farther 
temple,  you  will  chcarfuily  vouch fafe  to  accompany  this  petition  with 
your  right  noble  prefence. 

A ptrjitus.  The  firil  argument  wherewith  I was  commanded  to  move 
your  Lordlhips,  was  drawn  from  the  confideration  of  the  perfons,  which 
are  petitioners,  the  Houfe ofi  Commons-,  a Houfe,  whole  temper,  mildnefs, 
and  moderation  in  this  Parliament  hath  been  fuch,  as  we  fhould  be  unthank- 
ful and  injurious  to  Almighty  God,  if  we  fboulJ  not  acknowledge  his 
good  hand  upon  us,  upon  our  tongues,  upon  our  hearts,  procured,  no 
doubt,  by  our  late  folemn  and  publtck  Humiliation  and  Prayers. 

This  moderation  will  the  better  appear,  if,  in  the  firft  place,  it  may 
be  remembered,  in  what  paflion  and  dillempcr  many  Members  of  this 
Houfe  arrived  thither,  whatbofoms,  what  pockets  full  of  complaints  and 
lamentable  grievances  the  moil  part  brought  thither,  and  thofc  every  day 
renewed  by  letters  and  packets  from  all  parts  and  quarters:  You  know 
die  old  proverb,  Ubi  dolor  Hi  digitus,  ubi  amir  ibi  oculus : it  is  hard  to  keep 
our  fingers  from  often  handling  the  parts  ill  affected ; but  yet  our  mode- 
ration overcame  our  paflion,  our  diferetton  overcame  cur  aftcdlioii. 

This  moderation  alio  will  the  better  appear,  if  in  the  fecond  place  it 
be  not  forgotten,  how  our  an  cellars  and  prcdeceffors  carried  tltemfelvcs 
in  Parliaments,  when  upon  lighter  provocations,  lefs  would  not  ferve 
their  turns,  but  new  fevere  commifliom  to  hear  and  determine  offences 
againft  their  Liberties,  publick  ccclcfiafticnl  ettrfes,  or  excommunications 
againft  the  authors  or  actors  of  fuch  violations,  accufations,  condemna- 
tions, executions,  banifhments.  But  what  have  we  faid  all  this  Parlia- 
ment r Wc  only  look  forward,  not  backward : wc  deli  re  amendment 
hereafter,  no  man’s  punifhmcnt  for  aught  done  heretofore ; nothing  writ- 
ten by  us  in  blood,  nay,  notone  word  fpoken  againft  any  man’s  perfon 
in  dilplcafure.  The  conclufion  of  our  petition  is,  that  we  may  be  better 
intreated  in  time  to  come  : aud  doth  not  this  moderate  petition  deferve 
your  Lordfhips  chearful  conjunction,  ex  tongruo  (A  condigne  ? If  a worm 
being  trodden  upon,  could  (peak,  a worm  would  fay.  Tread  upon  me  no 
more,  I pray  you : Higher  we  rife  not,  lower  we  cannot  defemd ; and 
j thus  much  wc  think  in  modefty  may  well  be  fpoken  in  our  own  commen- 
dation, thence  to  move  your  Lordfhips  to  vouchfafe  us  your  noble  com- 
pany in  this  petition  without  forcharging  it  with  this  addition. 

A temper e.  Our  next  argument  is  drawn  a tempore , from  the  unfeafon- 
ablencfs  of  the  time.  The  Wifeman  faith,  There  it  a time  for  all  things 
under  the  Sun ; Temput /team.  And  if,  in  the  Wifcntan’s  judgment,  a word 
fpoken  in  its  due  time  be  precious  as  Gold  and  Silver,  then  an  unfeafon- 
able  time  detracts  as  much  from  the  thing  or  word  done  or  fpoken : We 
hold  (under  your  favours)  that  the  time  is  not  feafonable  now  for  this 
addition.  It  is  true,  that  of  itfelf,  fovereign  Power  is  a thing  always  fo 
facrcd,  that  to  handle  i:  otherwife  than  tenderly,  is  a kind  of  Sacrilege, 
and  tolpeak  of  itoth-rwife  than  reverently,  isa'kindof  Bisfphemy.  Buc 
every  vulgar  capacity  is  not  fo  affected  the  molt  part  of  men  ; nay,  atmoft 
all  men,  judge  anderteem  all  things,  not  according  to  their  own  intrinfick 
virtue  and  quality,  but  according  to  their  immediate efietti  and  operations, 
which  the  fame  things  have  upon  them.  Hence  it  is,  that  Religion  itfelf 
recciveth  more  or  lefs  credit  or  approbation,  as  the  teachers  or  ptoicfiois  are 
worfe  or  better  ; yea,  if  God  himfelf  lend  a very- wet  harvdl  or  feed-time, 
men  are  apt  enough  to  ccnfure  divine  Power.  The  fovereign  Power  hath 
not  now,  for  the  prefent,  the  ancient  amiable  afpcCt,  in  refpect  of  feme 
late  fad  influences  ; but  by  God’s  grace  it  will  foon  recover. 

To  intermix  with  this  petition  any  mention  of  fovereign  Power,  rebus 
fisc  fiantibuj,  when  angry  men  fay,  fovereign  Power  hath  l'=cn  abufed,  and 
the  moll  moderate  with  it  had  not  been  fo  ufed ; wc  hold  it  not  feafonable, 
under  your  Lordlhips  correction. 

Aloco.  Our  next  Argument  is  drawn  a we  thinkntr  Place  where  your 
Lordlhips  would  have  thisaddition  inlertcd,  v iz.  in  the  petition,  noconvcni- 
ent  or  fcalbnable  place.  Your  Lordfhips  will  eafily  believe,  that  this  petition 
wtill  run  through  many  hands,  every  man  will  be  delirous  to  fee  and  to 
read  what  their  Knights  and  Burg  tiles  have  done  in  Parliament  upon 
their  complaints,  what  they  have-  brought  home  for  their  five  Suhfidies  : 
If,  in  pet u ling  of  this  petition,  they  fall  upon  the  mention  of  fovereign 
Power,  they  prcfently  fall  to  arguing,  and  reafening,  and  defcanting,  what 
fovereign  Power  is,  whit  is  the  Latitude,  whence  the  Original,  and  where 
the  bounds  t with  many  fuch  curious  and  captious  queltions  ; by  which 
courfe,  foveteign  Power  is  little  advanced  or  advantaged  : for  I have  ever 
been  of  opinion,  that  it  is  then  heft  with  fovereign  Power,  when  it  is  had 
in  tacit  veneration,  not  when  it  is  profaned  by  publick  heatings  or  exa- 
minations. 

E • Our 


relating  to  the  Liberty  of  the  Subject . 
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Our  tall  Argument  i«  Jnwn  from  our  Daly  and  Loyalty  ro  his  Majcfty, 
in  confidcnuion  whereof,  m arc  fearful  ar’thi*  time  to  rales  this  addi- 
tion into  our  petition,  left  we  (hould  Jo  his  Maje&y  herein  fonie  difl'rr,  ice : 
with  your  LonlUiips,  w<  make  the  great  Council  of  the  King  and  King- 
dom ; and  tho'  your  Lordflitps,  having  the  happineis  to  be  near  his  Ma- 
jcliy,  know  other  tbin-s  better,  yet  certainly  the  ftate  and  condition  of 
the  Several  parts  fur  which  We  ferve,  their  difpofitions  and  inclinations, 
tlwir  appirhrnbuns,  tlr-rr  fear«  and  j.-aloufi?;,  arc  beft  known  -into  us. 
And  kie  1 pray  your  LordfhrpS.Ui  give  me  leave  to  ufc  the  figure  call  id 
Rtt'uextia,  that  is,  tu  infmuats  and  ultimate  mote  than  I mean  to  fpcak.  | 
Our  chief  and  prmcrpul  end  in  this  Parliament,  i»,  to  make  up  all  rents  1 
and  bleaches  between  the  King  and  hi*  Subjcdb,  to  draw  them,  and  knit 
them  together,  ftom  that  diftancr,  whereof  the  world  abroad  take*  too  much 
notice,  to  w <rk  a pcifejt  union  and  n-conciiiatjon.  How  unpropetij  and 
unapt  at  this  time  this  addition  will  be  in  rr/peel  of  this  end,  we  cannot 
but  forefee,  and  thru-lore  Hum  it ; and  dorcfoJvc,  thru  it  is  neither  agree- 
able t°  tli  pwfnns  <-f  fucb  CouirfcHors,  of  whom  we  *rc,  nor  anfwerable 
to  ilut  love  and  duty  which  we  owe  to  hit  Mr  jelly,  to  hazard  an  end  of  tuch 
mifprakabtc  conlequence,  upon  the  admittance  of  this  addition  into  our 
petition,  whereof  (as  we  have  flicwed)  the  omiftiori at  this  time  can  by  no 
means  harm  the  King's  prerogative,  the  expretlion  may  produce  nun.fpld 
inconvcnicncics.  And  tbrrctore,  fince  the  sdumuucc  of  jrour  Lorviih.pt 
addition  into  our  petition  is  incoher  nt  and  incompatible  with  the  body  i 
of  thefame;  fince  there  is  no  neeeiTary  ut.  of  It  for  the  faring  of  the 
King's  Prerogative  ; fince  the  moderation  of  our  petition  deferveth  youi 
Lordfhips  chearful  conjunction  with  u*j  fince  this  addition  is  uofrofon- 
alilc  for  die  time,  and  inconvenient  in  rrfpc&  of  the  place  where  you.-  J 
Lordlltins  would  have  it  Inferied ; and  laflly,  may  prove  a difTervics  to  his  I 
Majcfty;  1 conclude  wirh  a molt  aifedionate  prayer  to  your  Loniftftps 
to  join  with  the  Houfe  of  Commons,  in  prefenting  tliis  petition  unto  his 
Sacred  Mujdly,  as  it  is,  without  tins  addition. 

Monday,  2&l/i  cf  May,  tht  Lord  Keeper  made  this  Speech  ut  a Csnfersnce. 

Gentlemen, 

V £L  th-t  are  Knight;,  Citizens,  and  BurgdTeS  of  the  Houfeof  Commons, 

1 have  many  times  this  Parliament,  by  command  from  my  Lords, 
declared  the  great  zs.;l  and  affection  which  my  Lords  have  to  maintain 
and  nourifh  the  good  concurrence  and  correfpnndcncy  which  hath  hitherto 
continued  between  noth  Houles,  that  there  might  be  a happy  ifiuc  in  this 
great  bufinrfs,  for  the  common  good  of  the  K;n»  and  Kmjdum.  Now 
that  which  I have  to  fay  this  day  from  my  Lords,  is,  to  let  you  know, 
this  fair  proceeding  is  not  a profeilion  of  words  only,  but  really  and  in- 
‘ deed  concerning  the  p-tition,  which  hath  been  long  in  agitation,  as  the 
weight  of  the  caufc  required.  Since  the  fell  conference,  my  Lords  have 
taken  it  into  their  furious  snd  inftant  confidcration,  and  at  length  arc 
fallen  upon  a rcfolutiOn,  which  I am  to  acquaint  you  with. 

The  Lords  have  unanimoufly  agreed  with  you  in  tmuilus , and  have 
voted,  that  they  will  join  with  you  m your  petition,  with  the  only  altera- 
tion of  the  word  [mtiuti]  to  be  put  inftcud  of  the  word  [pretext  ;J  and  for 
the  word  [unlawful]  to  be  put  out,  and  in  place  thereof  to  add  [not  -war- 
rantable by  the  laws  and  fbtutes  of  the  Realm].  Which  two  alterations 
yourfelvos  coulcntcd  unto. 

So  that  concerning  this  bufinefs  there  remains  nothing  now,  but  that 
having  the  petition  in  your  hands,  yc  will  (if  y hare  not  already)  vote  it 
as  they  have  done,  and  fo  prepare  it  for  his  Majcfty ; and  ray  Lords  will 
take  order,  that  the  King  be  moved  for  a fpcedy  accefs  to  prefent  the  fame 
to  his  Majcfty. 

And,  offer  fmie-paufe , be  fold.  There  reds  one  thing  which  my  Lords 
have  commanded  me  to  add,  That  in  regard  this  petition  tbuchcth.  upon 
certain  charges  raifed  by  the  Lords  Lieutenants,  and  other  perfons,  many 
tiroes  for  good  ufe,  for  the  fir  vice  and  fafety  of  the  Kingdom ; that  ye 
take  it  into  your  care  and  confidcration,  and  to  provide  a law-  for  uitef- 
flng  of  fuch  charges,  as  the  oecailon  of  the  time  lh,ill  require. 

The  Lords  and  Commons  being  thus  happily  accorded,  the  petition, 
with  the  nfarditid  amendments,  was  read  in  the  Houfe  two  final  times  to- 
gether : then  it  was  voted  upon  the  quellion,  and  th-.t  it  fliould  be  ingrafted, 
and  read  the  third  time,  and  the  Houfe  to  lit  in  the  afternoon  till  it  was 
ingrofled,  and  read,  and  ordered  to  be  prefented  to  the  King;  to  which 
there  was  not  a negat  ive  vote. 

tVedr.efday,  78  May,  the  Lords  and  Commons  had  a conference  about 
the  manner  of  delivery  of  the  petition ; and  Sir  Ed.  Coke  reported,  that 
their  Lord  Hi  ips  were  agreed.  That  no  addition  or  preface  be  ured  to 
the  King,  but  that  tht  petition  be  preferred  to  his  Majcfty  by  command 
of  the  Lords  and  Commons  i and  his  Majclly  be  defirrd,  that  to  content 
his  people,  he  Would  he  pteafed  to  give  his  gracious  anfwcr  in  full  Parlia- 
ment. 


Monday,  2d  June,  the  King 
Gentlemen, 


came  to  the  Parliament,  and  fpahe  thus  in  brief 
It  both  Id  tufa: 


T AM  come  hither  to  perform  my  duty ; 1 chink  no  man  can  think  it 
long,  fince  1 have  not  taken  fo  many  days  iu  anfwcring  the  petition, 
as  you  fpent  weeks  in  framing  it : and  I am  come  hither  toihew  you,  that 
as  well  in  formal  things  as  in  eSential,  I ddirc  to  give  you  as  much  con- 
tent as  in  me  lies. 


After  tbit,  the  Ltrr/l  Keeper  fpake  as  fsllsweth: 

JV/fY  Lords,  and  you  the  Knights,  Citizens,  and  BurgdTcs  of  the 
Houle  of  Commons,  his  Majcfty  hath  commanded  me  to  fay  unto 
you,  that  lie  takes  it  in  good  part,  that  in  confideratiou  of  fettling  your 
own  Liberties,  you  have  generally  prufefted  in  both  Houles,  that  you 
have  no  intention  to  ictl’en  or  diminilh  his  Majcity's  Prerogative;  where- 
in as  you  have  cleared  your  own  intentions,  fo  now  his  Majcfty  comes 
to  clear  his,  and  to  fubferibe  a firm  league  with  his  people,  which  is  ever 
likely  to  be  moll  conlbntand  perpetual,  when  the  conditions  arc  equal, 
and  known  to  he  fo  : thefe  cannot  be  in  a more  happy  cfhuc,  than  when 
Jour  Lilt  sties  Ihallbc  an  ornament  and  a ftrength  to  Ills  Majcfty**  Prero- 
gative, and  his  Prerogative  a defence  of  your  Liberties ; in  this  his  Majelly 


doubts  not.  but  both  he  and  you  Ihall  take  a, mutual  comfort  hereafter; 
and,  for  h.s  part,  h?  .s  refolvsd  tu  jive  an  example,  in  the  ufing  of  his 
power  lot  the  pr-fet  ration  of  your  Liberties  that  bereaft.r  ye  ihall  have 
in*  caufc  c.>  co.iipl-'in.  1 his  is  the  firm  of  that  which  1 am  to  fay  to 
you  from  his  Majcfty  : anil  that  which  farther  remains,  is,  that  you 
here  read  your  own  petition,  and  his  Majefty^s  gracious  anfwcr. 

The  Petition  exhibited  to  his  Majcfty  by  the  Lords  Spiritual  and 
Temporal,  and  Commons  in  this  prefer! t Parliament  affembled, 
concerning  divers  Rights  ami  Liberties  of  the  Subjects. 

To  the  King’s  moll  Excellent  Majclly. 

I.  ZJVndty  flew  unt:  on-  v L ,/ tic  Lodi  Spiritual  and 

J Tempera!,  and  Common/  in  Pco  li.  -me. -it  affembled,  that  whereat  it  it  de- 
clared and  (nailed  by  a Statute  madeinth,  cf  :h<  Reign  if A".  Edward  the  Firfl , 

fw*"/s*;/y  t iled,  Sretutum  de  Talla^io  11  m .-  ••  Undo  *,  that  nt  tallage  tr 
yil:  u Lmi  tr  u.  td,  !■)  the  K.  g .<  hit  Hen,  ;t  this  Real k,  ttvr  W 
d:t  ?::.■!  un.'  and  affent  -f  tli  dec  hi  jinn,,  Bifiy.pt , Earls , Ji.n.yi,  Knights, 
Buryeffn,  and  (tier  the  Foremen  tf  the  C.mmf.alty  *f  thit  Realm:  and  by 
authority  cf  Parliament^  balden  in  the jbt-aitd-tti-tntieihyear  if  the  Reign  -fKinr 
I.Jward  the  Third  t.  it  it  deefarcJ  and  enacted.  That  from  tbenafertb  nj  per- 
fr.  find  be  etmp-.Hed  u mnkr  a*j  Lttm  in  the  Aloe  ug.-tin/]  hit  will,  beeuufe 
jl:h  Lot'll  were  jgainfl  rtafin,  and  tie  Pr  ouhlji  if  tie  Lund-,  and  by  other  § 
Lam  tf  thh  Ryder,  it  it  provided,  tb  it  nine  Jhl'U  It  charged  by  arty  charge 
er  imptfithn,  called  a Rervcvolcjice,  iter  by  fuel.  Hit  charge ; / j w'ich  the 
Slat  it:t  bfiri-mi~.ii-.Kid.  u d ether  tire  gted  Lava;  and  Statute 1 of  thh  Realm, 
)tur  Sukjrbh  have  inherit, -J  thh  freedom,  that  they  firculd  not  be  amp-lied  ts 
contribute  to  any  tax,  tallage,  aid,  er  ether  He  charg:,  nit  fet  by  etna-in  esn- 
Jtnt  in  Parliament. 

11.  nevi rtbeleft,  of  fate,  d vers  Cim.nl funt,  di relied  to  f unity  Cim- 
mijl  ntu  iu  ftvtral  Cauntiei,  with  iufi’  u.  fhuj,  h.rve  ijfued  -,  by  means  whereof 
yrar  petple  have  leers  in  eTrjeri  phstei  eilfenbled,  and  -ejiihej  ts  lead  certain 
fems  oi  meaty  nnti  your  Mfcjh,  cud  many  cf  them,  upon  thtbrefufd  p is  do, 
have  had  on  vithiulmini/lr  ed  tents  them  not  warrantable  by  the  Laws  er  Statutes 
cf  this  Realm,  and  have  beer,  ccnjbiiir.'d  tj  busme  b-sttnd  trmahe  appearance, 
and  give  attendance  before  your  Privy-Council,  and  in  other  places  ; and  ethers 
cf  them  have  been  tiarefsre  itnpri fined,  einf  ied,  and  fund, y other  -ways  mckllcd 
and  dj'quieud.  And  divers  ether  charges  have  !:m  laid  and  levied  upon  pur 
petple  vt  ftvtral  Counties,  by  Lards  Lieutenants,  Deputy  Lieutenants,  Cam- 
nnjfmtrs  f r mufltri,  JuJiict!  of  Pence,  and  others,  by  command  and  direction 
from  your  Maytfiy,  or  ymr  Priuy-Ccuncil,  aguinjl  the  Laws  and fete  Cijhms 
of  this  Realm. 

'111.  And  whereas  eslfo  by  the  Statute  called  \\,  The  great  Charter  of  the 
Liberties  of  England,  h it  declared  and  enacted.  Tin:  no  Freeman  may  he  taken 
or  imprifmed,  or  he  diffiifed  of  Lis  Freeh nd  or  Libs,  ties,  or  Lis  fr.e  Cujloim, 
or  be  outlawed  or  exiled , or  in  any  manner  defrayed,  but  by  tie  lawful judgment 
tf  hit  Peen,  er  by  the  Law  of  the  Land, 

IV.  And  in  the  eight- and- twentieth  year  of  the  Rxign  of  King  Edward  the 
Third  **,  it  was  declared  and  enacted  by  authority  -f  P.-.rlfimrn that  man, 
of  what  ef  ate  or  condition  he  be,  Jhiuld  be  put  out  of  t/u  Land  or  Tenements,  nor 
taken,  nor  imprifisied,  nor  dijheritcd,  nor  put  to' death,  without  being  brought 
to  anfiver  by  due  practfs  of  Law. 

V.  Nmerthelifi,  ogamf  the  tenor  of  the  /aid  Statutes  it,  and  other  the 

good  Linos  and  Statutes  of  your  Realm,  ti  that  cud  provided,  divers  of  your 
Subjells  have  of  late  been  hnprifoited,  without  any  cauf-  firmed-,  and  when  far 
their  deliver  a HU  they  Wire  brought  before  )l,r  Jujl  ers,  by  y.„r  Ahj/fly', 
Jl'rits  of  Hahcas  Corpus,  there  to  undergo  and  receive  us  the  Court  fiould 
order,  and  their  keepers  commanded  la  certify  the  ctiufes  of  thdr  detainer ; no 
caufc  was  certified,  but  that  they  were  detained  by  yow-  Miify’s  fpeeial  Cim- 
r.mrnl,  fignified  by  she  Lord - of  your  Privy-Council,  aitdyei  were  n turned  had 
ts  fever  a!  prifjns,  without  being  charged  with  any  thing  to  which  they  mi  Ait 
make  emfwcr  according  to  the  Law.  ’ * 

[The  fixib , feventh,  eighth,  and  ninth  Claufes,  relating  to  billeting  ef 
Ssldieri  and  martial  Law,  are  not  here  inferted .]  “ ° J 

X.  They  do  therefore  humbly  pray  y ur  mofl  excellent  Majcfy  U,  j.  That 
*»  man  hereafter  be  compelled  to  male  or  yield  any  Gift,  Lo  rn.  Benevolence, 
Tax,  or  fucb  like  charge,  without  common  confent  by  Ad  of  Parliament ; 2.  and 
tb,t  nene  be  celled  to  make  an fitter,  or  tale  Juch  oath,  er  to  give  attendance,  or 
be  confined,  or  ether  wifi  mleftd  or  diffuieted  concerning  1 be  fame,  or  far  rt fatal 
thereof:  3.  and  that  no  Freeman  in  any  fucb  manner  as  is  before-mentioned,  be 
imprsfoned  or  detained. 

XL  All  which  liny  maf  humbly  pray  of  your  m-Jl  excellent  Majefly,  as  their 
Rights  and  Lil-erties,  according  ts  the  Lews  and  Statutes  of  this  Realm:  and 
that  ycur  Majrfiy  would  enfo  vuichfaft  to  Je.-Iare , tht  the  awards,  doings,  and 
proceedings,  to  vie  prejudice  cf  your  people.  In  any  of  the  premijfe:,  Jbail  not  be 
drawn  bcnajier  into  csnfequence  or  example  : and  that  your  Mtjejh  would  be 
alio  gracioufiy  pleajcil,  for  she  further  comfort  and  fufety  of  your' profile,  to  de- 
clare your  Royal  will  and  pleajure,  that  in  the  things  aforefnlt,  all  your  Officers 
end  Mtiiijlm  jbau  Jrrve  you,  according  to  the  Laws  and  Statutes  of  this 
Re  .im,  as  they  tender  the  Honour  of  y:ur  Majefly,  wul  the  Profpaity  of  this 
Kingdom,  [See  Statutes  at  large,  3,  4 Car.  1 ,-J  J 

Which  petition  being  read  the  2 d of  Jurfi,  1628.  the  King's  anfvver 
was  thus  delivered  by  the  Lord- Keeper : 

The  King  willeth,  that  right  be  done  according  to  the  Laws  and 
Cuftoms  of  the  Realm ; and  that  the  Statutes  be  put  in  due  execution 
that  his  Subjects  may  have  no  caufe  to  complain  of  any  wrong  or  oppref- 
fions,  contrary  to  thtir  juft  Rights  and  Liberties  : to  the  prefervation 
whereof,  he  holds  himfelf  in  conference  as  well  obliged,  as  ot  his  Prcto- 
-gative. 

On  Tuefday,  June  3.  the  King’s  anfwcr  was  read  in  the  Houfe  of  Com- 
m-ms,  and  iccnred  not  lull  enough,  in  regard  of  fo  much  expence  of  time 
anti  labour,  as  had  been  imployed  in  contriving  the  petition*. 

June  3.  A M/Jfage  was  brought  from  On  King  by  the  Speaker , 
'T’HAT  his  Majcfty  having,  upon  the  petition,  exhibited  by  both 
Houles,  given  an  anfvver  full  of  juftice  and  grace,  for  which  vt* 
and  our  poftenty  have  juft  caufc  to  blcfs  his  Majelly,  it  is  now  time 
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w to  a conciufion  of  the  Seflion  ; anj  therefore  his  Majcfty  tltink-  he  anfwcr  o 


( 2I-)  ) 

_ 'A.  3J,  Id  ia. 

.11  Royally  and  Realty  n^rra  umo  I rf  K^Vu?'?*'  *3\  IbC  JJoun?1 *£ complain,  ,1  of,  and  are  re.r.ov- 

you  what  he  hath  thereby  promifeiU  and  further,  that  be  refalvcj  to  end  ! cnmnmn  mC'V*J  up  ,he  Jw,n?>  diffiudcJ  him  l.-  rn  the 


to  let  you  know,  that  as  he  doth  refolve  to  abide  bv  that  anl'wt-r  "without  I t “ ‘ u ut :.cS  *°  Gad  and  men  ! - ff.  IV.  Perl.  Rti.  ...... 

- • • / I *?  t1* 1V- »»«*•  13.  thcrethe  Council  are complaim  d .if,  and  ai 


further  change  or  alteration,  fo  he  v. 

you  what  he  hath  thcrebr  prumifed  : ,W)  , 

this  Seflion  upon  IVtdntjJay  the  1 ire  of  this  month.  And  therefore  with- 
eth,  that  the  Houle  will  ferioufly  attend  rhofe  bufiuefivs,  which  mav  be  ft 
bring  the  Scffinn  to  a happy  conciufion,  without  entertaining  new 'mat- 
ters ; and  fo  hufband  the  time,  that  his  Majcliy  may  with  the  more  ccku. 
fort  bring  us  fpreddy  together  -gum:  at  which  time,  if  there  be  any  fur- 
ther grievances  not  contd.-.ud,  ui  exprefled  in  the  petitiouj  they  nuv  be 
more  maturely  conlidcrcd  than  the  time  will  now  permit. 

Another  Meffhgt  wet  brought  /rent  bis  Msjifa  l}  the  Speaker,  Thurfday  [ 
Itbif  June. 

TTIS  Majcfty  wifhed  them  to  remember  the  Meffitgeh*  la  ft.  fen  t them,  I 
A by  which  he  let  a day  for  the  end  of  this  Seflion,  and  he  commanded 
the  Speaker  to  let  them  know,  that  he  will  certainly  hold  that  day  pre- 
fix'd without  alteration;  and  bccaulc  that  cannot  lie,  il  the  I loufs enter- 
tain moic  bufinefs  of  length,  lie  requires  them,  ihur  they  enter  not  into, 
or  proceed  with  any  new  bufinefs,  which  may  fpend  greater  time,  or  which 
may  lay  any  feudal  or  afpctiioii  upon  the  State-government  or  Miniflcii 
thereof. 


Sir  R:btr(  Philips,  upon  this  occ.ifion,  exprdTcJ  himfelfthus:  I per- 
ceive, that  cowards  God,  and  towards  man,  there  is  little  hope,  after  our 
humble  an  1 careful  '.itdeavoura,  feeing  our  fins  are  many  and  fo  great  ; 1 
confider  my  own  inlirn-uics,  and  if  ever  my  paifions  were  wrought  upon, 
chat  now  this  M ullage  fUrs  me  up  cfpecially  ; when  I remember  with  what 
moderation  wchave  proceeded,  I cannot  but  wonder  to  tec  the  mlferable 
draught  vve  arc  now  m : What  have  we  not  done,  to  have  merited  1 For- 
mer times  have  given  wounds  enough  to  the  people’s  Liberty,  we  came 
hither  full  of  wounds,  and  wc  have  cured  what  we  could;  and  what 
is  the  return  of  all  but  roifery  and  deu.lation  ? What  did  we  aim 
at,  but  to  have  ferved  his  Majcfty,  and  to  have  done  that  which 
Would  have  made  him  Great  and  Glorious  ! If  this  be  a fault,  then  we 
are  all  criminous.  What  lliall  we  do,  fince  our  humble  purpofes  ate  thus 
.prevented,  which  were  not  to  have  laid  any  alperfion  on  the  Government, 
fince  it  tended  to  no  other  cni,  but  to  give  his  Mujdty  true  information 
of  his  and  our  danger  ? And  to  this  we  aie  enforced  out  of  a NccclEiv  of 
duty  to  the  King,  our  Country,  and  to  Pofterity  ; but  wc  being  Hopped, 
ana  flopped  in  fuels  manner,  as  wc  arc  enjoined," fo  wc  mull  now  leave  to 
Be  a Council.  I hear  this  with  that  grief,  as  the  faddclt  Mellagc  of  the 
greaUift  lots  in  the  world.  But  let  us  ftiil  be  wife,  be  humble;  let  us 
make  a fair  Declaration  to  the  King. 

Sir  John  Elliot- ] Our  lias  are  fir  excelling  great,  that  unlefs  wc  fpee- 
dily  return  to  God,  God  will  remove  himfclf  Further  from  us;  ve  know 
with  what  affection  and  integrity  wc  have  proceeded  hitherto  to  have  gam- 
ed his  Majefty’s  heart,  and  out  of  a neceflity  of  our  duty,  were  brought  ro 
that  coui  fc  we  were  in  : I doubt,  a mifreprcfcniation  to  his  Majcliy  hath 
drawn  this  mark  of  his  difplcafure  upon  us  : I obferve  in  the  Mcffagc, 
atnoiigll  other  fad  particulars,  it  is  conceived,  that  wc  were  about  to  fay 
fame  afperfions  on  the  Government  give  me  leave  to  proieft,  that  fo  clear 
were  our  intentions,  that  wc  delire  only  to  vindicate  thole  dillumours  to 
our  King  anil  Country,  Ids.  Ic  is  faid  alfo,  as  if  we  call  fomc  afperfions  on 
hisM.ijelly’sMiniftcrs;  I am  confident  noMiniftcr,  how  dear  focycs  can — 
Here  the  Speaker  ftarted  up  from  the  feat  of  the  Chair,  apprehending  Sir 
John  Elli  t intended  to  fall  upon  the  Duke,  and  fonie  of  the  Mimfkrs  of 
State  ; and  faid,  There  is  a command  laid  upon  me,  that  I mull  command 
you  not  to  proceed.  Whereupon  Sir  John  Elliot  fate  down. 

Hit  Dudley  Diggs.]  I am  as  much  grieved  as  ever.  Mull  wc  net 
proceed  ? Let  us  fit  in  filcnce,  we  are  mifcrablc,  wc  know  not 
what  to  do. 

Hereupon  there  was  a filcnce  in  theHoufe  fora  while,  which  was  broken 
by  Sir  Nathaniel  Rich , in  thefc  words  : 

Sir  Nathaniel  Rich.]  Wc  mull  now  fpeak,  or  for  ever  hold  our  peace  ; 
for  us  to  be  filent  when  King  and  Kingdom  arc  in  this  calamity,  is  net 
fit.  Thcqutilion  is.  Whether  we  fliali  fecure  ourfclvcs  by  filcnce,  yea  or 
no  ? 1 know  it  is  more  for  our  own  fccurity,  but  it  is  not  for  the  fccurity 
of  thofc  for  whom  wc  ferve  ; let  U3  think  on  them  : fume  inftruments  dc- 
fire  a change,  we  fear  his  Majcfty 's  fafety,  and  the  faferyof  the  Kingdom, 

I do  not  fay  we  now  fee  it;  and  lhall  wc  now  fit  ftill  ami  do  nothing,  and 
fo  be  featured  l Let  us  go  together  to  the  Lords,  and  lhcw  our  dangers, 
that  we  may  then  go  to  the  King  together. 

Others  laid,  that  the  Speech  lately  fpoken  by  Sir  John  Elliot , had  given 
offence  (as  they  feared)  to  his  Majcliy. 

Whereupon  the  Houle  declared.  That  every  Member  cf  the  Houfe  it  fret 
front  any  uttdutiful  Speech,  from  the  beginning  of  the  Parliament  to  that  da<  ; 
and  ordered,  that  the  Houfe  be  tumid  into  a Committee,  to  (onftder  what  it  ft 
ts  be  dene  for  the  fafety  oj  the  Kingdom ; and  that  no  man  go  out  upon  pain  of 
going  to  tit  Tower.  Buc  before  the  Speaker  left  the  Chair,  he  defired  leave 
to  go  forth  ; and  the  Houfe  ordered  that  he  may  go  forth,  if  he  pleafe. 
Ami  the  Houfe  was  hereupon  turned  into  a Grand  Committee ; Mr. 
•bhitby  in  the  Chair. 

.Mr.  IVandetford .]  I am  as  full  of  grief  as  others,  let  us  recollccl  our 
Engli/h  Hearts,  and  not  fit  Hill,  but  do  our  duties:  two  ways  are  pro- 
Ppunded,  togo  to  the  Lord.-,  or  to  theKing;  I think  it  is  fit  we  go  to  t!ie 
•png,  far  this  doth  concern  our  Liberties,  and  let  us  not  fear  to  make  a. 
^nionlirancc  of  our  Rights  ; wc  are  his  Councilors.  There  arc  forae 
*n*n  which  call  evil  good,  and  good  evil,  and  bitter  fwec't;  Juftice  is 
B°w  called  popularity  and  faction. 

°<r  Edward  Cole.]  Wc  have  dealt  with  that  duty  and  moderation  that 
“r  was  the  like.  Rebus  fit  f hint,  lut,  after  fuch  a violation  of  the  Lihcr- 
?*** ;°f  the  Subject ; let  us  tnitethis  to  heart.  In  30  £-111.  were  they  then 
dc*ubt  in  Parliament  to  name  men  that  milled  the  King  ? They  accufcd 
/.'? de Gaunt,  the  King’s  Son,  and  Lord  Latimer , and  Lord  Nr p/7,  for 


common  good ; and  why  ire  we  now  retired  from  that  tray  wc  wire  ir.  I 
V ££!p4?r7C?ot  mmt  *he  emit  off  all  out  evils  ? Jna  H.  HT. 

t-jjj-'  . '3-^*  ific  P jt'iamcm  modcrairj  tlu-  Kiii-t’s  Prcio.-a- 

iitlvh  Srow‘  ^ufe,  hut  this  Mouf-  hath  power  to  treat  of 

I V ,'U  : L;t  Ui  l,:!:u:cna  longer  i wc  do.  God  will  rrcc 
fie*  P'.n  I ‘ II  * *7*  t,le  ^“*-5  ilatliugbam  i%  ill  caufc  of  a!.'  eur  mif.-- 
! 'l  ,a  King  be  infmaicd  thereof,  wc  never  -0  out  with 

1 '"r,  or  (it  with  hon.-ur  here;  that  man  is  the  gr.tvancc  of  griev- 

ances: let  us  fet  down  the  cutfes  of  all  our  difalkrs,  and  ail  will  rcSc.ft 
P«n  n.m.  As  for  going  10  the  Lords,  that  is  not  via  Reft ; our  Li- 
S.!u  n°W  'n,pc'lchl‘J-  wc  are  concerned  ; it  ...  not  via  Regia,  the 
M t)/0'  P W'Cipant  with  our  Ltbertics. 

advn  d,  1 hat  a Declaration  be  drawn  under  four  Heads  : 

• 1 <»  exprab  the  Houfe'*  dutiful  coinage  towards  his  Msjntv  -a.  To 
of  the  If  :!r/',l,erUn  ll>iC  violated,  g To  pre  i.t  wii  it  the  purpofe 
of  he  H.mfc  was  to  have  dealt  in.  4-  at  that.gnat  perfon.  vij the 
d fl;^r,',2AM,,?a'If-ta  ^^.‘lucflioned,  did  interpofeand  caufe  this 
t t Lfl  P ,A  I th“  ,!me’  W ««  a mantle  on  wha,  was 

4,1  Pa'I*an>cnt ; but  nowhemg  driven  again  to  look  on  that  man, 
.{,  ‘ us  Pro7  v VV,lJl  lllat  v,'l"c'!*  'VJ* litcn  well  begun,  and  let  the  charge 
c renewed  that  Was  iaft  Parlurtn.  tu  sgeinft  him.  to  which  he  made  an 
aniwcr,  but  the  particulars  were  lutficient,  Uut  wc  might  demand  iudy- 
tnent  on  that  anfwer  only.  b 

aJ£  Concluficin,  the  Houfe  agreed  upon  fuvcrnl  Heads  for  a Rcmon- 
' ? ,CC;  ,hc  -‘’pvaUr  (who,  -(ter  he  had  leave  to  go  forth,  went  pfi- 
to  the  KiriE)  brought  Urn  Mcffige:  ‘ 

.‘  h4t  h,i  commands  for  the  prclcnt  they  adjourn  the  Houfe  till 

rI  ’ u' r°-w  moni“‘g,  and  that  all  Committees ccaic  in  trie  mean  time.  And 
the  Houle  was  accordingly  adjourned. 

frnfil1.  . iu‘lTie  Ii!ne  lAc  ^‘"g ihn  forthe  Lord- Keeper  to  attend  him  pre- 
L - y » thc  Hf-fc  of  Lords  was  adjourned  ad  libitum.  The  Lord- Keeper 
? rf  rU"cJ’v  and  lhc  II,lurc  Plumed,  his  Lordlhip  fignif.ed  his  Ma- 
ji  ) s V ire,  that  tbe  Houfe  and  all  Committees  be  adjourned  till  to- 
morrow morning 

Friday,  ith  of  June,  Mr,  Speaker  brings  another  Meffigt  from  the  King. 

I ^ ?? [CT7ICu  10  th”  ^oufc  f h3VC  h2ti  many  undeferved  favours  from  you. 

which  I lhall  ever  with  ail  humbleness  acknowledge,  but  none  can  be 
g^terthan  that  tdlimony  of  your  confidence  yeftrrday  fhewed  unto  inc, 
whertby  I hope  I have  done^mthing,  or  made  any  rcprelentation  to  his 
Majcliy,  but  what  is  for  the  honour  and  fcrvicc  of  this  Houfe  ; and  I will 
have  my  tongue  cleave  to  my  mouth,  before  l will  fpeak  to  the  difadvan- 
xage  01  any  Member  thereof : I have  now  a Mcflagc  to  deliver  unto  you; 

Whereas  Ins  Majcliy  undertianding,  that  you  did  conce  ive  his  lafl  Mef- 
fage  to  reft  mm  you  in  your  juft  Privileges,  thole  are  to  declare  his  inten- 
D°nf’  ( *13t  h.c  llaJ  “O  tnc.uimg  of  bar.  mg  you  from  what  hath  been  your 
KigOt,  nut  only  to  avoid  all  fcandalson  his  Council  and  Actions  pall,  and 
that  his  Miniftcrs  might  not  be,  nor  himfejf,  under  their  names,  taxed 
for  their  Counlcl  unto  his  Majcfty,  and  that  no  fuch  particulars  fljould 
be  taken  in  hand,  as  would  alk  a longer  time  of  canfidcratlon  than  what 
55  MR  •dready  prefixed,  and  llil|  rcfolvcs  to  hold  ; that  fo,  for  this  time, 
Chrmbndom  might  take  notice  of  a fweet  parting  between  him  and  his 
people  : Which  if  it  fall  our,  his  Majcliy  will  not  be  long  from  another 


meeting,  when  fuch  grievances  (if  there  beany) 
vcnience  may  be  conltdered. 


t their  lei  lure  and  c 


Mr. 


Speaker  proceeded: 

I will  obferve  fomewhat  out  of  this  Mcfiiige ; ye  may  obferve  a great 
inclination  in  his  Majcfty  to  meet  in  this  Houfe.  I was  bold  yefterdav  to 
take  notice  of  that  liberty  ye  gave  me  to  go  to  his  Majeiiy  : 1 know  tiicre 
are  none  here  but  did  imagine  whither  1 went,  and  buc  that  I knew  you 
were  defirous  and  content  that  1 Ihuuld  leave  yon,  I would  not  have  de- 
fired  it ; give  me  leave  to  fay,  This  Mcfiiige  liars  you  not  of  your  Right 
in  matter,  nay,  not  in  manlier;  but  it  rr.icheth  to  his  Counfds  pall,  and 
forgiving  him  counfel  in  thole  things  which  he  commanded. 

The  Houfe  of  Lords  Hinvift  reuipid  this  Meffsgt  by  the  Lord-Keepm, 

MY  Lords,  his  Majcfty  takes  notice,  to  your  great  advantage,  of  the 
AVA  proceedings  of  this  Hour  upon  the  healing  of  his  Mu  jelly's  Mcfiiige 
refterday ; he  accounts  it  a fair  refpcift,  that  ye  would  neither  agree  on 
any  Committee,  or  fend  any  McfTagc  to  his  Majeftv,  though  it  were  in 
your  own  hearts,  but  yield  yourfclves  to  his  Majefty’s  Mcfiage,  and 
defer  your  own  rcfolutions  till  you  meet  again  at  the  time  appointed  bv 
his  Majcfty.  Yet  his  Majcfty  takes  it  in  extreme  good  part  to  hear  what 
was  in  your  heartj  and  efpcciaily  that  you  were  fofenfible  of  the  inconve- 
nience that  might  enfuc  upon  the  breach  of  this  Parliament;  which  if  it 
had  happen’d  or  lhall  hereafter  h.ippen,  hi;  Majcfty  alfures  himfclf,  that 
he  fhall  Hand  clear  before  G*»l  and  men  of  the  occilion. 

But  his  Majcfty  faith,  Ye  had  juft  caufe  to  be  fcniible  of  the  danger, 
conlidcring  how  the  (late  of  Cluiftemlpm  now  Hands  in  refpeeb  of°thc 
multitude  and  ftrength  of  our  enemies,  and  w'eaknrfs  on  our  part.  All 
which  hisMajelly  knows  very  exactly,  and  in  refpndt  tliereof,  called  this 
Parliament;  the  particulars  his  Majcliy  holds  it  nccdlefs  to  recite,  efprei- 
ally  to  your  Lordlhips,  fince  tlicy  arc  apparent  to  all  men  : neither  will  it 
be  needful  to  reiterate  them  to  his  Majcfty,  whole  cares  arc  moll  attentive 
upon  them,  and  the  beft  remedy  that  can  be  thought  011  therein,  L,  ii  his 
Subjects  do  their  parts.  Therefore  his  Majcfty  gives  you  hearty  thanks, 
and  bid  me  tell  you,  that  nothing  hath  been  more  acceptable  to  him  all 
the  time  of  ibis  Parliament,  than  this  dutiful  and .difcrcct  carrtoefrof  your 


?*fadvifin2  the  King,  and  they  went  to  the  Tower  for  it ; now  when  there  Ixirtllhips,  which  he  prolVfieth  hath  been  a chief  motive  to  his  Al.'jclly,  to 
*ueh  a downfal  of  the  State,  fhall  we  bold  our  tongues  ? How  Hull  •—  r..r„-— .1  .k ...  i,r  — 


fufpend  thole  intentions  that  wtic  nut  far  from  a rdcilution. 


Sir 
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Sir  Rtbtri  Phi/ipt  aflu  me d tilt  debate,  upon  theMcflagc  delivered  by  the 
Speaker,  and  faid  ; I r.fe  up  with  a difpofnicu,  fomewhat  in  more  hope  of 
comfort  than  yefterday;  yet,  m regard  of  the  uncertainty  of  Counfels,  1 
fhall  not  change  much.  In  the  firft  place,  I mull  he  bold  without  flat- 
tering, a thing  not  incident  to  me,  to  tell  you  (Mr.  Speaker)  you  have 


not  only  at  all  times  difchnrgcu  the  duty  of  a good  Speaker,  but  of  a good 


r which  I tender  you  many  thanks. 


Another  refpecl  touching  his  Majefty 's  anfwer  to  our  petition  ; firft,  il 
that  anfwer  fall  out  to  be  fhort,  I free  h s Majcfty,  and  1 believe  his  rcib- 
fied : 


lulion  was  to  give  that  which  we  all  expected  : "but  in  that,  as  :n  oftafjs, 
we  have  fuftcred,  bjr  reafon  of  interpofed  perfons  between  his  Majcfty  and 


us.  But  this  day  is  by  intervement  accidents  diverted  from  that,  but  ftf, 
as  in  time  we  go  to  his  Majefty : therefore  let  us  remove  thofc  jcaloufics 
in  his  Mr.jefty  of  our  proceedings,  that  by  fomc  men  overgrown  have  been 
mifreprefented.  We  have  proceeded  with  temper,  in  confidence  of  his 
Majcfty'*  gooduefs  to  us,  and  our  fidelity  to  him;  and  if  any  have  con- 
flrucJ,  that  what  we  have  done  hath  been  out  of  fear,  let  him  know  we 
came  hither  Freemen,  and  will  ever  refdvc  to  endure  the  worft ; and  they 
arc  poor  men  that  make  fuch  interpretations  of  Parliaments.  Jn  this 
way  and  method  we  proceeded,  and  if  any  thing  fall  out  unhappily,  it  is 
not  King  Charles  that  advifed  btmfclf,  but  King  Charlet  mi  fad  vi  fed  by 
others,  and  mifled  by  m.f-orJered  Counfel ; it  becomes  us  to  confidcr 
what  we  were  doing,  anJ  now  to  advife  what  is  fit  to  be  done.  Wc  were 
taking  confideratum  of  the  State  of  the  Kingdom,  and  to  prefent  to  his 
Mait-fty  the  dancer  he  and  we  arc  in,  if  fines  any  nun  hath  been  named  in 
particular,  (though  l love  to  fpeak  of  my  betters  with  humility)  let  him 
thank,  bimfclf  and  his  Couufcls,  but  thofc  neceflary  jcaloufics  give  us  oc- 
cafton  to  name  him  ; 1 afliire  myfclfwe  fliall  proceed  with  temper,  and 
give  his  Majcfty  fatisfaelion,  if  we  proceed  in  that  way.  His  Majefty's 
MefTage  is  now  explanatory  in  point  of  our  Liberties,  that  he  intends  not 
to  bar  us  of  out  Rights,  and  that  he  would  not  have  any  afperfion  call  on 
the  Counfels  paft  ; let  us  prefent  to  his  Majefty  fbortly  and  faithfully, 
and  declare  our  intentions,  that  we  intend  not  to  lay  any  afperfions  upon 
him,  but  out  of  a neceflity  to  prevent  the  imminent  dangers  we  are  fur- 
rounded  with,  and  to  prefent  to  h m the  affairs  at  home  and  abroad,  and 
to  defire  his  Majefty,  that  no  interpofition  or  mif-information  of  men  in 
fault  may  prevail,  but  to  expect  the  iflue  that  fliall  be  full  of  duty  and 
loyalty. 


The  Commons  fent  a MelTagc  to  the  Lords,  that  they  would  join  in 
an  humble  requeft  to  the  King,  that  a clear  and  fatisfa&ory  anfwer  be 
given  by  his  Majefty  in  full  Parliament  to  the  Petition  of  Right ; where- 
unto  the  Lords  did  agree.  • 


Jane  the  fevemh,  the  Kingcatne  to  the  Lords  Houfe,  and  the  floufe  of 
Commons  were  fent  for.  And  the  Lord-Keeper  prefented  the  humble 
Petition  of  both  Houfes,  and  find. 


it  pleafee  J'-ur  "toft  excellent  Majtfly , the  Lords  Spiritual  and  Tem- 
poral,  , in J Commons  in  Parliament  ajfemlled , taking  into  confederation 
that  the  good  intelligence  between  your  Majefey  end  your  people  doth  much  depend 
upon  your  Majefey  s anfwer  unto  their  Petition  efe  Right  feormtrly  prefented-, 
with  unanimous  canfeent  do  now  become  moji  humble  Suitors  unto  your  Majefey, 
that  you  would  be  gracioujly  pleajed  to  give  a clear  and  fealiifeallory  a> fewer 
thereunto  in  feult  Parliament. 

If 'hereunto  the  King  replied. 

The  anfwer  I have  already  given  you  was  made  with  fo  good  delibera- 
tion, and  approved  by  the  judgments  of  fo  many  wife  men,  that  I could 
not  have  imagined  but  it  mould  have  given  you  full  fatisfa&ion ; but  to 
avoid  all  ambiguous  interpretations,  and  to  fhew  you  that  there  is  no 
doublenefs  in  my  meaning,  J am  willing  to  plcale  you  as  well  in  words  as 
in  fubftance  ; read  your  petition,  and  you  {hall  have  an  anfwer  that  I am 
fure  will  pleafe  you. 

The  petition  was  redd,  and  this  anfwer  was  returned  : Soil  droit  feast 
come  il  efe  defers  par  le  petition.  C.  R. 

This  I am  furc  (faid  his  Majefty)  is  full,  yet  no  more  than  I granted 
■you  in  my  firft  anfwer;  for  the  meaning  of  that  was  to  confirm  all  your 
Liberties,  knowing,  according  to  your  own  proteftayons,  that  you  neither 
mean  nor  can  hurt  my  Prerogative.  And  1 allure  you,  my  maxim  is, 
that  the  People’s  Liberties  ftrengtben  the  King’s  Prerogative,  and  the 


King’s  Prerogative  is  to  defend  the  People’ s"Libm  ties. 


You  fee  how  ready  1 have  (hewed  my  felt"  to  fatisfy  your  demands,  fo 
that  1 have  done  my  part;  wherefore,  if  this  Parliament  have  not  a happy 
conclufion,  the  fin  is  yours,  I am  free  from  it. 


Whereupon  the  Commons  returned  to  their  own  Houfe  with  unfpeak- 
ablc  joy,  and  rcfolved  fo  to  proceed  as  to  exprefs  their  thankfulnefs. 


The  King's  Mtfefeagt  to  the  Lotvir  Houfee,  by  Sir  Humfrey  May,  10 th  ofe 


H 


IS  Majcfty  is  well  plcafed  that  your  Petitionof  Right,  and  his  Anfwer, 
be  not  only  recorded  in  both  Houfesof  Parliament,  but  alfoin  all  the 
Courts  of  Weftminjler  ; and  that  his  pleafure  is,  it  be  put  in  print  for  his 
honour,  and  the  content  and  farisfaclion  of  his  people,  and  that  you  pro- 
ceed cheerfully  to  fettle  bufinefles  for  the  good  and  reformation  of  the 
Commonwealth. 


June  ib.  The  Speaker  being  fent  for  to  the  King  at  Whitehall,  came 
not  Into  the  Houfe  till  about  nineja-clock.  And  after  prayers,  the  Re 
monftrance  concerning  runnage  and  poundage  being  ingrafted,  was  a 
reading  in  the  Houfe  ; and  while  it  was  a reading,  the  King  fent  for  the 
Speaker  and  the  whole  Houfe,  and  the  King  made  a Speech  as  foiloweth  : 


TT  may  feem  ftrangc,  that  I came  fo  fuddenly  to  end  this  Sellion  ; be 
fore  I give  my  alfent  to  the  Bills.  I will  .tell  you  the  caufc,  thougl 
I mull  avow,  that  I owe  the  account  of  my  aftion*  to  God  alone.  Ic^ 


though 


known  to  every  one,  that  a while  ago  the  Houfe  of  Commons  gave  me  a 
Remonftrancc  ; how  acceptable,  every  man  may  judge  end  for  the  merit 
of  it,  1 will  not  call  that  in  queftioxt,  for  1 am  furc  no  wife  man  can  juf- 
tify  it 

Now,  fince  I am  truly  informed  that  a feiond  Remonftrance  is  preparing 
for  me  to  take,  away  the  profit  of  my  tonnage  and  poundage,  one  of  the 
chief  maintenances  of  my  Crown,  by  alledging  1 have  given  away  my 
Right  thereto  by  my  anfwer  to  your  petition  : 

This  is  fo  prejudicial  unto  me,  that  I am  forced  to  end  this  Seffion 
fotnc  few  hours  before  I meant,  being  not  willing  to  receive  any  more 
Remonllrances,  to  which  I mull  give  a harfh  anfwer.  And  fince  I fee, 
that  even  the  Houfe  of  Commons  begins  already  to  make  falfe  conftruc- 
tions  of  what  I granted  in  your  petition,  left  it  be  worfe  interpreted  in 
tb*  Country,  I will  now  make  a Declaration  concerning  the  true  intent 
thereof. 

'1  he  profdlion  of  both  Huufcs  in  the  time  of  hammering  this  petition, 
was  no  way  to  trench  upon  my  Prerogative,  faying,  they  had  neither  in- 
tention or  power  to  hurt  it.  Therefore  it  mull  needs  be  "conceived,  that  I 
have  granted  no  new,  but  only  confirmed  the antient  Liberties  of  mySub- 
jeas.  Yet  to  fhew  the  clcarncfs  of  my  intentions,  that  1 neither  repent,  nor 
mean  to  recede  from  anything  Ihave  proinifed  you,  I do  here  declare  my- 
fclf.  That  thofc  things  which  havo.  been  done,  whereby  many  have  had 
feme  caufc  to  fufpcci  the  Liberties  of  the  Subje&s  to  be  trenched  upon, 
which  indeed  was  the  firft  and  true  ground  of  the  petition,  lb  all  not  here- 
iiuer  be  dr.rwn  infe  example  for  your  prejudice;  and  from  time  to  time, 
in  the  word  or  a King,  ye  lhall  not  have  the  like  caufc  to  complain.  But 


" f°r  tunriageand  poundage,  it  is  a thing  I cannot  want,  and  was  never 
‘nt_chdcd  by  you  to  alk,  nor  meant  by  me,  1 am  lure,  to  grant. 


To  conclude,  I command  you  all  that  are  here  to  take  notice  of  what 
I liave  fpoken  at  this  time,  to  be  the  true  intent  and  meaning  of  what  I 
granted  you  in  your  petition ; but  especially  you,  my  Lords  the  Judges, 
lor  to  you  only,  under  me,  belongs  the  interpretation  of  Laws  : 
for  none  of  the  Houfes  of  Parliament,  either  joint  or  feparate,  (what  new 
Dotlrine  foever  may  he  raifcd)  have  any  power  either  to  make  or  declare 
a Law  without  my  confent. 


Then  the  Lord  Keeper  faid.  It  is  his  Majefty’s  pleafure  that  this  Sef- 
fion  now  end,  and  that  the  Parliament  be  prorogued  till  the  20 tb  of  Gaoler 


In  the  following  Seflions,  viz.  TVednefeday , January  taJI,  it  was  ordered 
tint  JVIr.  Stlden  and  others  Ihould  fee  if  the  Petition  ofe  Right  and  his  Ma- 
jefty  s anfwer  thereunto  were  inrollcd  in  the  Parliament  Rolls,  and  the 
Courts  at  Wefemtnfeer,  as  his  Majefty  fent  them  word  the  laft  Sellion  they 
mould  be  ; and  alio  in  what  manner  they  were  entered  ; which  was  done 
accordingly  : and  Mr.  Selden  made  report  to  the  Houfe,  that  his  Majefty’s 
Speech  made  the  laft  day  of  the  Scflion  in  the  Upper  Houfe  is  alfo  entered 
by  his  Majcfty  s command. 

Hereupon  Mr.  Pym  moved,  that  the  debate  hereof  fhould  be  deferred  till 
Tuefeday  next,  by  reafon  of  the  fewnefs  of  the  Houfe. 


Sir  John  Elliot.]  This  which  is  now  mentioned,  concerns  the  honour 
of  the  Houfe  and  the  Liberty  of  the  Kingdom;  it  is  true,  it  deferves  to 
be  deferred  till  there  be  a full  Houle,  but  it  is  good  to  prepare  thin-s.  I 
find  it  is  a great  point;  I defire  a fcleft  Committee  may  enter  intoSonfi- 
deration  theieof,  and  alfo  how  other  Liberties  of  the  Kingdom  be  invaded. 

J find  in  the  country  the  Petition  cf  Right  printed  indeed,  but  with  an  an-  | 
twer  that  never  gave  any  fatisfa&ion : I defire  a Committee  may  confidcr 
thereof,  and  prefent  it  to  the  Houfe,  and  that  the  Printer  be  fent  for  to 
give  fatistaction  to  the  Houfe,  by  what  warrant  it  was  printed.  Which 
was  ordered. 


Mr.  For  this  Petition  of  Right,  it  is  known  how  lately  it  hath 

been  violated  fince  our  laft  meeting ; the  Liberties  for  life,  perfon  and 
freehold,  how  they  have  been  invaded;  and  havcnotfcme  been  committed, 
contrary  U>  that  f Now  we,  knowing  thefc  invafions,  muft  take  notice  of 
,r-  h or  Liberties,  for  State,  wc  know  of  an  order  made  in  the  Exchequer, 
that  a Sheriff  was  commanded  nor  to  execute  a replevin,  and  men’s  goods 
are  taken  and  muft  not  be  reftored.  Whereas  no  man  ought  to  lofc  life, 
or  limb,  but  by  Law  ; hath  not  one  lately  loft  his  ears  (meaning  Savage] 
that  was  cenfured  inthc  Star-Chamber  by  an  arbitrary  fentence  and  judg- 
ment. Next,  they  will  takeaway  our  arms,  end  then  our  lives.  Let  all 
fee  we  are  fcnfibleof  thefc  cuftoms  creeping  upon  us:  let  us  make  a iuft 
prefeatation  hereof  to  his  Majefty.  J 


Norton  the  King’s  Printer  was  brought  to  the  Bar,  and  a 


o by  what 

warrant  the  additions  to  the  Petition  were  printed  ? He  anfwered,  that 
there  was  a warrant  (as  he  thought)  from  the  King  himfelf.  And  being 
alked  whether  there  were  not  feme  copies  printed  without  additions,  he 
anfwered,  there  were  feme,  but  they  were  fupprcllcd  by.warrant. 


Sir  John  Elliot  Mired  feme  clearer  fatisfaclion  might  be  made,  and  tha* 
he  might  anfwer  direaiy  by  what  warrant.  Whereupon  he  was  called  in 
again  : who  faid,  he  did  not  remember  the  particular,  but  fure  he  was  there 
was  a warrant. 


Mr.  Selden  reported  from  the  Committee  concerning  the  printing  of 
the  Petition  of  Right,  that  ehere  were  printed  rsco  withoutany  addition 
d r ‘Ch  WetC  Pub,itte<1  in  d,c  ‘‘me  of  the  Uii  Parliament:  but  fince 
the  Parliament,  other  copies  have  been  printed,  and  thefe  fuppreft  and 
made  walle  paper  ; which  the  Printer  did,  as  he  faid,  by  command  from 
Mr  .Attorney  > wh  1 c h he  received  from  his  Majefty.  And  the  Printer 
further  faid.  That  the  Attorney  was  with  the  Lord  Privy- Seal  at  Whitehall, 
and  there  delivered  unto  the  Printer  fundry  papers,  with  divers  hands  to 
them,  and  on  the  backfide  was  endorfed  thus.  We  will  and  command  yo«> 
that  tbefee  copies  be  printed. 

Which  put  *n  end  to  this  grand  affair. 


XVII.  im- 
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Proceedings  againft  W.  Stroud,  Lfq\  &c. 
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XVII.  Proceedings  againft  William  Stroud , Efq;  Walter  Long , Efq;  John  Selden , Efq;  and  others, 
on  an  Habeas  Corpus , in  Banco  Regis.  1 629.  5 Chr.  I. 


ON  February  23//,  the  Houfe  of  Commons  being  upon  the  debate  of 
the  bul'roels  of  the  customers,  who  hid  fciv.cd  goods  belonging  to 
Mr.  Relb,  a Member  of  the  Houle,  diftblved  thcmfelvcs  into  a 
grand  Committee,  and  at  Ull  relolv’d, 

Thai  Mr.  Rolls,  a Member  of  the  Hettfe , ought  to  have  privilege  of per  fits 
and  goods  ; but  the  command  of  the  King  is  fa  great , that  they  leave  it  to 
the  Hsuft. 

After  which,  the  King’s  mcfTagc,  in  juftification  of  the  farmers  and  offi- 
cers of  the  cuftoms,  was  taken  into  confideration ; which  becafioned  warm 
debates,  and  the  Speaker  being  moved  to  put  the  queftion  then  propos'd, 
refus'd  to  do  it,  and  laid.  That  he  was  otherwife  commanded  by  the  King. 

Then  faid  Mr.  Selden , Dare  not  you,  Mr.  Speaker,  put  the  gbttfticn  uihe.rs 
yve  conunand  you  ? If  you  will  net  pul  it,  tve  truji  fit  J/ilt ; thus  wejhall  never 
be  aide  to  do  any  thing.  They  that  come  after  you,  may  fay.  They  hnve  the 
Kin.  '•  command  not  to  do  it.  We  fit  here  by  the  command  of  the  King  under  the 
C'<at  Seal,  and  you  are,  by  bit  M.jejly, fitting  in  this  Royal  Chair,  be;  ore  both 
H ufes,  appointed for  our  Speaker  ; and  now  you  rfuft-  to  perform  your  Gjfice. 
Hereupon  the  Houfe  (in  fome  heat)  adjourned  till  Wednefday  next. 

On  Wednefday  the  25th  of  February , both  HoufcS,  by  his  Mnjefty's  com- 
mand, were  adjourned  until  Monday  morning  the  ad  of  March. 

Monday  the  ad  of  March,  the  Commons  met,  and  urged  the  Speaker  to 
put  the  Qucftion ; who  faid,  / have  a command  from  the  King  to  adjourn  till 
March  the  ic th ; and  put  no  Slucjlitin  And  endeavouring  tp  go  out  of  the 
Chatr,  was  notwithflanding  held  by  fome  Members  (the  Houfe  fore  feeing 
a diflblution)  till  a proteftation  was  publiflied  in  the  Houfe  ; t.  Againft 
Popery  and  A rminianifm.  2.  Againfi  tunnage  and  poundage  not  granted 
by  Parliament.  3.  If  any  Merchant  yield  or  pay  tunnage  and  pound-  | 
age  not  granted  by  Parliament,  he  fltould  be  reputed  a betrayer  of  the 
Liberties  of  England. 

Hereupon  the  King  fent  for  the  Serjeant  of  the  Houfe  5 but  he  W3S  de- 
tail .<!,  the  door  being  lock'd  : Then  he  fent  the  Gcntleman-Ufhcr  of  the 
Lords  Iloufc,  witli  a mdfage  ; and  he  was  refufed  admiaance,  till  the  faid  1 
Vi  tes  were  read.  And  then  in  much  conl’ufion  the  Houfe  was  adjourned 
tu  the  loth  of  March.  Nevertheless  his  Majclly,  by  Proclamation,  dated 
the  -zd  of  March,  declares  the  Parliament  to  bc  dilfolved. 

^Though  the  Proclamation  was  not  publilhed  till  the  loth)  and  the  day 
full- -wing,  (the  3d)  Warrants  were  di  retted  from  the  Council  to  Deno.il 
Holies,  llfq;  Sir  Miles  Hobart,  Sir  John  Elliot,  Sir  Peter  Hay  man,  John  Scl- 
din,  William  Coriton,  l Fa  Iter  Long,  ffjlliam  Stroud , Benjamin  Valentine , 
Efqrs;  commanding  their  pcrfonr.i  appearance  on  the  morrow.  At  which 
time,  Mr.  Holies,  hir  'John  Elliot,  Mr.  Coriton,  Mr.  Valentine  appearing, 
and  refufmg  to  anfwer  out  of  Parliament  what  was  faid  and  done  in  Par- 
liament, were  committed  clofe  prifoners  to  the  Tower-,  and  Warrants  were 
given  (the  Parliament  being  ftill  in  being)  for  the  fealing  up  of  the  Stu- 
dies of  Mr.  Halles,  Mr.  Selden,  and  Sir  John  Elliot.  But  Mr.  Long  and 
Mr.  Stroud  not  then,  nor  for  fome  time  after  appearing,  a Proclamation 
tfliied  forth  for  the  apprehending  of  them. 

The  King  purpofing  to  proceed  againft  the  Members  of  the  Houfe  of 
Commons,  who  were  committed  to  prifon  by  him  in  the  Star-Chamber, 
caufcd  certain  queftions  to  be  propofed  to  the  Judges  upon  the  25 th  of 
April. 

Whereupon  all  the  Judges  met  at  Serjeants-Inr.  by  command  from  his 
Majclly,  where  Mr.  Attorney  propofed  certain  qucllions  concerning  the 
offences  of  fome  of  the  Parliament-men  committed  to  the  Tower,  and  other 
prifons : At  which  time,  one  qucftion  was  propofed  and  refolved,  viz. 
Thai  she  Statute  of  4.  H.  VIII.  intitled.  An  Adi  concerning  Richard  Strode, 
was  a particular  Aft  of  Parliament,  and  extended  only  to  Richard  Strode, 
end  to  theft  pcrjhu  that  had  joined  with  him  to  prefer  a Hilt  to  the  Houfe  of 


Commons  concerning  Tinner t:  And  although  the  Adi  be  private,  and  exteedetb 
to  them  alone,  yet  it  was  no  more  than  all  ether  Parliament-men,  by  privilege  of 
the  Houfe,  ought  to  have,  viz.  Freedom  of  Speech  anctrning  thofe  matters  de- 
bated in  Parliament  by  a Parliamentary  courje. 

The  reft  of  the  queftions  Mr.  Attorney  was  wilbed  to  fet  down  in  writ- 
ing againft  another  day. 

Upon  Monday  following,  all  the  Judges  met  again,  and  then  Mr.  At- 
torney propofed  rhefe  queftions: 

1.  Whether  if  any  Subject  hath  received  probable  information  of  any  Treafon 
or  treacherous  attempt  or  intention  again/]  the  King  or  State,  that  SubjeSl 
ought  not  to  snake  known  to  the  King,  tr  his  Mtjejlfs  Commijponers,  when 
tbereuuts  he  jhall  be  required , what  information  he  hath  received,  and  the 
grounds  thereof-,  to  the  end  the  King  being  truly  informed,  may  prevent  the 
danger?  Ana  sft.be  faid  Subje  £1  in  juch  cafe  jhall  r.-fufe  to  be  examined,  or  to 
anfwer  the  queftions  which  jhall  be  demanded  of  him  for  further  inquiry  and  d'tf- 
covery  of  the  truth , whether  it  be  not  a high  contempt  in  him,  punijhable  in  the 
Star-Chamber , as  an  offence  againft  the  general  Juft  ice  and  Government  of 
the  Kingdom  ? 

Sol.  The  refolution  and  anfwer  of  all  thejuftices.  That  it  is  an  offence 
pttnifh.ible  as  aforefaid,  fo  that  this  do  not  concern  himfclt,  but  another, 
nor  draw  him  to  danger  of  Treafon  or  Contempt  by  his  anfwer. 

2.  If  Fet  her  it  be  a good  anfwer  or  exetefe,  being  thus  in  t errs a ted,  and  re- 
fuftng  to  anfwer,  to  fay.  That  he  was  a Parliament-man  when  he  received 
the  information,  and  that  he  fpake  thereof  in  the  Parliament-boufe  : and 
therefore  the  Parliament  being  now  ended,  he  refufed  to  anfwer  to  any 
fuch  queftions  but  in  the  Parliament-houfc,  and  not  in  any  other  place  ? 

Sol.  To  this  the  Judges,  by  advice  privately  to  Mr.  Attorney,  gave  this 
anfwer.  That  this  cxcufc  being  in  nature  of  a Plea,  and  an  errour  in  judg- 
ment, was  not  pumlhable,  until  he  were  over-ruled  in  an  orderly  manner 
to  make  another  anfwer;  and  whether  the  party  were  brought  in  Ore  terms , 
or  by  information,  for  this  Plea  he  was  not  to  be  punifticd. 

3.  Whether  a Parliament-man,  committing  an  offence  againft  the  King  or 
Council  not  in  a Parliament  way,  might,  after  the  Parliament  ended,  be  punijhed 
sr  not  ? 

Sol.  All  the  Judges,  ur.a  voce,  anfvvcred,  he  might,  if  he  be  not  punifli- 
ed  for  it  in  Parliifmcnt ; for  the  Parliament  Hull  not  give  privilege  to  any 
contra  morem  Parliamentarimn,  to  exceed  the  bounds  and  limits  of  liis  place 
and  duty.  And  all  agreed.  That  regularly  he  cannut  be  compelled  out  of 
Parliament  to  anfwer  tilings  done  in  Parliament  in  a Parliamentary  courfc ; 
but  it  is  otherwife  where  things  arc  done  exorbitantly,  for  thofe  arc  net 
the  atts  of  a Court. 

4.  Whether  if  one  Parliament-man  alert  r Jhall  re folve,  or  two  or  three  Jhall 
covertly  csnfpirt  to  reije  falfe  funders  aid  rumours  againft  the  Lords  of  the 
Council  and  Judges,  not  with  intent  to  quefticn  them  in  a legal  courfc,  or  in  a 
Parliamentary  way,  but  to  blaft  them,  and  to  bring  them  to  hatred  of  the  peo- 
ple, and  the  Government  in  contempt,  be  punijhable  in  the  Star-Chamber  after 
the  Parliament  is  ended  ? 

Sol.  The  Judges  refolve,  That  the  fame  was  punilhnble  out  of  Parlia- 
ment, as  an  offence  exorbitant  committed  in  Parliament,  beyond  the  office, 
and  bcfidcs  the  duty  of  a Parliament-man. 

There  was  another  qucftion  put  by  Mr.  Attorney,  viz. 

Whether  if  a man  in  Parliament,  by  way  of  digrejfun,  and  us!  upon  any  oc- 
eafton  arifing  concerning  the  fame  in  Parliament,  Jhall  fay.  The  Lsrds  of  the 
Council  and  the  Judges  had  agreed  to  trample  uhon  the  Liberty  of  the  Subjcil , 
and  the  Privileges  of  Parliament , he  were  punijhable  or  not  ? 

The  Judges  defired  to  be  fpared  to  make  any  anfwer  thereunto,  bccaufe 
it  concerned  thcmfelvcs  in  particular  £. 

The 


* Xtdfor.  in  hi-.  Colfe-Sione,  Vol  II.  p.  374,  fays,  There  were  feveral  queflions  propos’d  to  the  three  Chief-Judges  about  matters  In  Parliament,  to  which  they  gave  Ihife 
anftvm ; which  being  furaclhing  different  from  w hat  is  above,  are  here  iaferted. 

Quserc  I.  Whether  a Parliament-man,  of  ending  the  King  criminally  or  conttmptucujh  in  the  Parliament- l-ovje  ( emJ  not  then  pmdlhedj,  maj  no t If  pimijhcd  cut  of  Parliament  ? 

Anfiuer.  Wc  conceive,  That  if  a Parliament-man,  exceeding  the  privilege  of  Parliament,  do  criminally  or  coureroptuoufly  offend  the  King  in  the  Farliamciit-houJie  (and 
nc-T  there  pajlIlhedVmay  hcpiinilhcd  out  of  Parliament. 

QuarrcII.  lVh,tiw  the  King,  ns  be  hath  the  power  qj ‘rnUingcnd  diffbhdng  a Parliament,  Bent  not  dlja.em  aifjutt  poasrr  to  eoufejt  to  be  adjourned  at  his  p’xafmt  ? 

Axi'.uer.  V.’e  conceive.  That  the  King  hath  the  power  of  commanding  of  ndimirnmenu  of  Parliaments,  as  well  as  of  calling,  proroguing  and  dilTolving  nf  i'arliamcnts : But 
ibr  the  manner  thereof,  or  The  more  particular  anfwer  to  this,  ami  the  next  fubfequenl  qucftion,  we  refer  ourfclvcstothc  precedents  of  both  Houfe-1. 

Qlictrr  111.  H CullfT,  if  the  King  Jo  cornmand  itn  adjournment  ts  he  made,  be  hath  not  t-ifo  power  to  commanJall  for.iser  pro.xedings  m Paiinemeni  1®  eeofe  at  that  time? 

triune  IV.  li'ivthrr  it  he  not  a high  contempt  in  a Member  if  the  Houfe,  contrary  to  ti.t  King's  e set  refs  (ouiMaadmeut,  contcmptbupjy  Soyf.ro/:  the  u.'j:tu.Hnenl  ? 

Aufu.ee.  The  King's  exprels  commandment  Vicing  fignified  for  an  adjournment,  if  any  alter  that  fliall  conUn'-ptuoufly  oppols  it,  further,  or  otherwife  than  the  privilege 
of  the  i Ionic  will  w arrant ; this  wc  conceive  to  be  a great  Contempt. 

Quaere  V.  WistShtr,  if  a few  Parliament  -men  do  corjpirt  together,  to  fir  up  it!  nffrlikms  in  the  People  againfi  ikr  King,  ami  the  Gtrtrrnaer.l,  and  ta  IcaVr  the  Parliament  with 
flab  a loofe,  and  by  eto-rfi  or  writings  put  it  hi  execution,  and  Uile  not  punt/htd  m Parliament,  it  he  au  onjtntr  pmsijhaUe  out  of  Parliament  I 

Jtafiuec.  We  conceive  this  offence  to  be  punilbaUe  out  of  Parluuneiit. 

Qiun.  VI.  t She  lie, , if  fome  Parliament-men  Jhall  conjprc  together  to  puhhjh  papers  containing falfe  tuUJtetuda'-am  rontons  ag.:h;l  : lx  Lords  zf  the  Percy- Cohnci.’,  or  any  one  or 
more  of  then.,  not  to  li.-e  end  to  jurfiion  them  in  a legal  or  Parliamentary  ewrt,  hut  to  bring  them  intc  halted  tf  tin  People,  and  tht  Ucrtxrnm.-at  into  Contempt,  and  to  ruUr  difesrd 
teiM-r:  Ur  Lords  and  Commons  ; is  not  Ibis  an  offence  pUni/bcibie  out  of  Parliament  ? 

An/ottr.  We  conceive  this  alfo  to  be  an  offence  puuiftiablc  out  of  Parliament. 

Quwrr  VII.  If  two  or  tbret  or  more  of  the  Parhameni  Jhall  coif pire  to  defame  the  Slug's  Government,  and  to  Jeter  bis  Subje3s front  obeying  or.  aJjtfLng  the  King ; of  outset  nature 
this  of  fence  is  t 

defeat  r.  The  nature  and  quality  of  thi6  offence  will  be  greater  or  Icffer,  as  the  circumftances  lhall  fall  put,  Upon  the  truth  of  the  Cuff. 

Qoretc  Y1II.  Can  any  privilege  of  the  Bouft  •warrant  a tumultuous  Proceeding  ? 

Aekw  1.  We  humbly  conceive,  that  an  carneft,  though  a difoidcrly  and  caufufed  proceeding  in  fuch  a multitude,  may  be  called  tumcltuous,  and  yet  the  privilege  of  the 
Boufe  may  warrant  it. 

We  in  all  humbleneis  are  willing  to  falsify  your  Majefty's  Command,  but  until  the  particular*  of  the  fa«  do  appear,  ivc  can  give  1.0  direfter  anfwer:  than  before. 

And  particularly  as  to  the  fee  and  Quzi  c,  about  the  King's  power  of  adjourning  as  well  as  calling  and  diffolvtug  of  I’ariiaiucnu,  thefc  following  Parliamentary  precedes!* 
Were  given  in. 

SfeicM.  a-  Aprilii,  1 Joe.  Sejf.  1.  Mr.  Speaker  pronounccth  his  Majefly’s  pleafure  of  adjourning  the  Iloufc  lit!  the  nth  of  April (jad  it  was  fo  done'. 

fjovis  18  I h.-.  16 06.  The  lairds  by  their  Meilengers  lignified  the  King":  Pleafure,  that  the  Scffiou  iliduld  be  adjourned  till  the  tonhof  Feirtarj  following. 

Upon  this  MeOige  Mr.  Speaker  adjourned  the  Houfe  according  to  his  M.ijcfty's  laid  Pleafure. 

Man  is  • 1 Aland  1607.  I'iie  Speaker  delivered  the  King's  Pleafure,  that  the  Houfe  Ihould  be  adjourned  till  AUmiftt}  the  set  is  of  April  following. 

Mtrcnrii  10  fff.li/  ifio7.  Mr.  Speaker  rignilicd  the  King's  Pleafure  about  nine  o'clock  to  adjourn  the  Hotlfe  till  the  -71b  of  the  fame  mouth. 

Ar.d  rhe-;  7 :i-  of  .'Toy,  he  being  challenged  for  adjourning  without  the  privity  of  the  Houfe,  he  excufetb  it,  and  faith,  as  the  iloufc  hadpotver  to  adjourn  tl.eroltlves,  fo  the 
King  had  a taperiur  pow  er,  and  by  his  command  he  did  it. 
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17.  Proceedings  againjl  W.  Stroud,  EJtjr,  &c.  5 Car.  I.  ( 220  ) 


The  next  day  Mr.  Attorney  put  the  Judges  another  Cafe. 

It  is  demanded  of  a Parliament-man,  being  calicd  Ore  tenus,  before  the 
Court  of  Star-Chamber,  being  charged,  that' he  did  not  l'ubroit  himfelf  to 
examination 'for  fitch  th  mgs  as  did  concern  the  King  and  the  Government 
of  the  State,  and  were  affirmed  to  be  done  by  a third  perfon,  and  not  by 
himlclf;  if  he  confefles  his  hand  to  thatrdulal,  and  make  his  excufc,  and 
plead  bccaufc  he  had  privilege  of  Pssliamcnt ; 

Ip'bethtr  the  Court  will  not  over-rule  tbit  Plea  r.s  erroneous,  ar.d  that  he  ought 
to  make  a 'further  •arfwer'f 

An].  It  is  the  jufteft  way  for  the  King  and  the  Party  not  to  proceed 
Ore  tenus , bccaufc  it  being  a point  in  Law,  it  is  fit  to  hear  Counfel  before 
it  be  over-ruled  and  upon  an  Ore  tenus,  by  the  Rults  of  Star-Chamber , 
Count'd  ought  not  to  be  admitted  ; and  that  it  would  not  be  for  the  ho- 
nour of  the  King,  nor  the  fafety  of  the  Subject,  to  proceed  in  that  man- 
ner. 

[But  the  King  dropped  the  Proceedings  againft  them  in  the  Star- 

Chamber.,  ] 

Pafch.  s Car.  upon  an  Habeas  Corpus  of  this  Court  to  bring  the  body  of 
William  Straw i,  Lfq.  with  thecaul'c  ot  his  impril'oumcnt,  to  the  Marihal 
of  the  King's  Be  mb  ; it  was  returned  in  this  manner : 

That  Mr,  William  Stroud  was  committed  under  my  cujlody  by  virtue  of 
es  certain  Warrant  under  the  hands  of  twelve  the  Lords  of  the  Privy- 
Council  of  the  King.  The  tenour  of  which  VVairant  followcth  in  thele 
words : 

You  are  to  take  knowledge.  That  it  is  bis  Majrjhft  pleafure  and  commandment, 
that  you  tale  into  your  cujlody  the  body  of  William  Stroud,  Efq-,  and  keep  him 
cloje  pi  four  till  you  fkall  receive  other  order,  either  from  hi;  Mnjejiy,  or  this 
Board : for  Jo  doing,  this  fkall  be  yur  Warrant.  Dated  this  z a of  April, 
1629.  And  the  direction  of  the  Warrant  was.  To  the  Alarftal  of  the  King’s 
Bench,  or  bis  Deputy. 

He  is  alfo  detained  in  prifon  by  virtue  cf  a Warrant  under  hisMajefty’s 
hand;  the  tenour  of  which  Warrant  foUpwech  in  thefe  words : 

C.  R. 

lykerer.s  you  have  in  your  cujicdy  the  body  of  William  Stroud,  Efq.  by  War- 
rant f our  Lords  ef  our  Pr  ivy-Councit,  by  our  Jpeeial  command,  you  are  to  take 
notice,  that  this  Commitment  was  for  notable  Centra:  pH  by  him  committed  agair.fi 
our  Self  and  our  Government,  and  for  jlirrir.g  up  Sedition  againjl  us  ; for  xtjhich 
j:u  are  to  detain  him  in  your  euflody , and  to  keep  him  e/oje  pnjbiter,  until  cur 
pleafure  be  further  known  concerning  his  deliverance. 

Given  at  Greenwich,  the  ytb  of  May,  1629.  in  the  fifth  yeat  of  our 

Reign. 

The  di  red  ion  being.  To  the  Matjhol  of  cur  Bench  for  the  time  being.  Id 
het  fuut  cciuftt  eaptitnis  id  detent ionis precdtcli  Guliclmi  Stroud. 

And  upon  another  Habeas  Corpus  to  the  Maifhal  of  the  Houfliold,  to 
have  the  body  of  Water  Long,  Efq.  in  Court,  it  was  returned  according 
as  the  return  of  Mr.  Stroud  was. 

Mr.  Ajl,  of  the  Inner-Temple,  of  Counfel  for  Mr.  Stroud j and  Mr. 
Mafcn  of  Lincoln's-  Inn,  of  Counfel  fot  Mr.  Ling ; argued  againlt  the  in- 
fufficicncy  of  the  Return. 

Mr.  Aft.  That  the  Return  was  infufficient.  The  Return  confifts  upon 
two  Warrants,  bearing  feverai  dates,  which  are  the  enufes  of  the  taking 
and  detaining  of  the  prifoncr.  For  the  firft  Warrant,  which  is  of 
the  Lords  of  the  Council,  that  is  infufficient : bccaufc  no  cattle  is 
{hewn  of  his  commitment,  which  is  exprefly  againft  the  refolution  of 
the  Parliament,  and  their  Petition  of  Right,  in  the  time  of  this  King, 
which  now  is,  to  which  he  had  likewife  given  his  afient ; lo  his  taking  by 
virtue  of  the  faid  Warrant  is  wrongful.  And  for  the  fccond  Warrant,  it  is 
i nfuffic icntal fo,and  thatnotwithftandingitbe  the  King's  own ; for  the  King 
himfelf  cannot  imprifon  any  man,  as  our  Books  are,  to  wit,  its  H.  VL 
/•'.  Monjlrauce  At faitu  1.  H.  VII.  4.  Hiiffiy  reports  it  to  be  the  opinion 
of  Marti  am,  in  the  rime  of  Eciw.  IV.  and  Fortefcue  in  his  Book,  de  Luch- 
ins Ltgum  Anglia,  cap.  18.  And  the  rcafon  given,  is,  becaufc  no  a£tion 
of  fialfc  imprifonment  lies  againft  the  King,  if  the  imprifonment  be 
wrongful  ; and  the  King  cannot  be  a wrong,  doer.  The  Statute  of  Mag- 
na Charta  is.  That  no  Freeman  be  impriloned  but  by  the  Law  of  the 
Land.  And  it  appears  by  thele  Books,  that  it  is  againft  the  Law  of  the 
Land  that  the  King  fliould  imprifon  any  one. 

2.  Admit  that  this  be  only  a fignification  and  notification  given  by  the 
King  himfelf,  of  the  commitment  of  the  prifoner  ; yet  it  feems  that  that 
fignification  is  of  no  force,  I.  Bccaufc  the  words  arc  general  and  uncer- 
tain  -for  notable  contempts.. There  are  in  the  Law  many  con- 

tempts of  leveral  natures  ; there  arc  contempts  againft  the  Common  Law, 
againft  the  Statute  Law ; contempts  in  words,  gcftures,.or  actions.  And 

it  appears  not  to  the  Court  of  what  nature  thefe  contempts  were. 

Notable Every  contempt  which  is  made  to  the  King  is  notable. 

Againjl  our  Government Contempt  which  is  committed  in  a Court  of 

Record  or  Chancery,  is  a contempt  againft  the  Government  of  the  King, 
to  wit,  becaufc  they  diiobey  the  King  when  he  commands  them  by  his 
Writs,  Coke  8.  60.  a.  Beecher’s  Cafe.  The  laft  words  of  the  Return  are, 
- — For  Birring  up  of  fedition  againjl  us which  words  likewife  are  inde- 

finite and  general.  1 find  not  the  word  Sedition  in  our  Books,  but  taken 
adjccHvcly,  as  feditious  Books,  feditious  News,  (At.  In  the  Statute  of  the 
1 jl  and  2 1 Phil,  and  Mary,  cap.  3.  the  words  arc.  If  any  perfon  j hall  be 
ce willed.  Sec.  ftrjpenking,  &c.  any  falft , feditious,  orjlandersus  r.avs.  Joy- 
ing of  tales  of  the  Queen,  Sec.  be /half l ft  bis  eats,  or  pay  100I.  There  the 
penalty  impofed  upon  fuch  lcdition  is  but  a fine.  Coke  4.  Lord  CrotmuiFs 
Cafe,  p.  13.  where  fedition  is  defined  to  be  Jtorfum  itio , when  a mail  takes 
a courl’e  ol  his  own.  And  there  it  is  faid,  that  the  words, — maintain  fe- 
dition againjl  the  Queen's  proceedings fliall  be  expounded  according  to  the 

coherence  of  all  the  tvords,  and  the  intent  of  the  parties.  So  that  it  is 
plain,  that  there  is  a fedition  that  is  only  fineable,  and  which  is  no  caufe 
of  imprifonment  without  Bail : And  what  the  fedition  is  that  is  here  in- 
tended, cannot  be  garhered  out  of  the  words,  they  arc  fo  general. 

againft  Us — thofewordsarc  redundant,  forevery  fedition  is  againft  the  King. 


Upon  the  generality  and  inccrtainty  of  all  the  words  in  the  Return,  he 
put  thefe  Cafes  . 18  E.  III.  A man  was  indicted,  qua  furatus  eft  equum, 

and  doth  not  fay,  Fetcnici , and  therefore  ill.  29  Aft.  45.  A man 
was  indified  that  he  was  communis  latro,  and  the  indictment  held  vi- 
cious, bccaufc  too  general.  So  hrre  the  offences  are  relumed  gene- 
rally. But  there  ought  to  be  fomething  individual,  Ceke  5.  57.  Speed's 
Calc,  quia fchfmaticus  inveteratus,  is  no  good  caufe  for  the  Bifhop  to  refufe 
a Clerk,  lor  it  is  too  general,  and  there  arc  fchifms  of  divers  kinds.  38 
E.  111.  2.  Bccaufe  the  Clerk  is  erwunefus,  it  is  no  good  caufe  for  the  Bifhop 
to  refufe  him.  8 and  9 Elio..  Dy.  254.  The  Bifhop  of  N.  refufeth  onr, 
becaufe  he  was  a haunter  of  taverns,  &c.  for  whiclt,  and  divers  other 
crimes,  he  was  unfit;  held  that  the  laft  words  are  too  general  and  incer- 
tain. 40  E.  III.  6.  In  the  tender  of  a marriage,  and  rcfufal  of  the  heir, 
he  ought  to  alledge  a certain  caufe  of  refufal,  whereupon  ifluc  may  be 
taken.  Coke  8.  68.  Trolhf' s Cafe,  to  fay.  That  the  plaintiff  is  excommu- 
nicated for  divers  contumacies,  {hall  not  difable  him,  without  {hewing 
fame  caufe  in  fpcctul  of  the  excommunication,  upon  which  the  Court  may 
jud^e  whether  it  were  juft  or  no:  fo  here.  And  he  concluded  with  a 
Cafe  that  wasrcfolvcd.  Hill.  33  Elite..  P.ai  and  Paul  the  Defendants  faid 
of  the  Plaintiff,  Thou  art  a mutinous  and  feditious  man,  and  rnaintaineft 
fedition  againft  the  Queen ; and  the  words  adjudged  not  actionable. 

Mr.  Mafon  (afterwards  Recorder  of  London)  moved  alfo,  That  the  Re- 
turn was  infufficient.  For  the  firft  Warrant,  That  he  was  committed  by 
command  of  the  King,  fignified  by  the  Privy-Council,  1 will  not  argue 
that,  becaufc  it  was  claimed  as  an  ancient  Right  pertaining  to  rite  Sub- 
ject in  the  Petition  of  Right,  whereto  the  King  himfelf  hath  given  his 
confcnl.  For  the  fccond  Warrant,  the  Return  is, -for  jiirrin  - up  fe- 

dition againjl  us  and  our  Government . Sedition  is  not  any  determined  offence 
within  our  Law;  our  Law  gives  definitions  ordeferiptionsof  other  offen- 
ces, to  wit,  of  T rcafon.  Murder,  Felony,  &c.  but  there  is  no  crime  in 
our  Law  calicd  Sedition.  It  is  defined  by  a Civilian  to  be  Seditio,  or  Se- 
cejji: , cum  pars  Reipublicae  centra  partem  infurgit ; fo  that  Sedition  is  nothing 
but  divifion.  B’aSion  and  G/anvile  have  the  word  Seditio  generally.  Be- 
fore the  Statute  of  25  E.  HI.  cap.  2.  it  was  not  clear  enough  what  thing 
was  Trcafon,  what  not;  by  which  Statute  itisdcclared  what  (hall  be 
called  Treafon,  and  drat  the  Judges  (hall  not  declare  any  thing  to  be 
Treafon,  that  is  not  contained  within  the  faid  Statute,  but  it  (hail  be  de- 
clared only  by  Parliament.  And  that  Statute  fpcaks  not  of  Sedition, 
nor  the  Statute  of  1 H.  IV.  cap.  to.  which  makes  fomc  things  Trcalrm, 
which  are  not  contained  within  the  faid  Statute  of  25  E.  III.  The  Sta- 
tute of  1 E.  VI.  cap.  12.  takes  away  all  intervenietu  Statutes,  which  de- 
clared new  Treafons ; and  the  laid  Acl  declares  other  things  to  be  Trea- 
lbn,  but  mentions  not  Sedition.  Sedition  is  the  quality  of  an  offence, 
and  is  oftentimes  taken  adverbially,  or  sdjcclivcly.  To  raife  tumults  or 
trcfpafles  is  Sedition,  Trin.  21  E.  III.  ret.  23.  B.  R.  Gerhart's  Cafe  ; 
a man  was  indicted,  bccaufe  in  the  high-ftreet  he  cook  J.  S.  there,  being 
in  holtiie  manner,  and  ufurped  over  him  royal  power,  which  is  m anil  ill 
Sedition  ; and  there  it  was  but  an  indictment  of  trcfpafs.  Mich.  20  E.  1. 
rot.  27.  One  that  was  Surveyor  of  the  wood-work  for  the  King,  was  in- 
dicted for  Healing  of  timber,  and  detaining  wages  (ridding  Carpenters 
wages)  by  one  that  was  but  a boy  ; and  this  is  there  termed  Sedition,  and 
yet  it  was  but  a petty  felony.  Muh.  42  E.  111.  ret.b<.  B.  R.  R.  Pope  was 
appealed  by  the  wife  of  J.  S.  becaufc  he  fcloniouflv  and  leditioufly  murdered 
j.S.  and  feditiou/iy  wzs  there  putin,  becaufe  it  was  done  privily-*  By  which 
cafes  it  appears,  that  Sedition  is  not  taken  as  a fubftamive,  fo  that  it  tnay  be 
applied  to  treafon,  trcfpafs,  or  other  offences.  By  the  Statute  of  2 H.  I V . 
cap.  15.  there  is  .1  punifhmeiu  inflicted  for  the  railing  of  feditious  dixflrine, 
and  yet  no  punilhmcnt  could  have  been  inflicted  for  it  until  the  fuid  Sta- 
tute ; and  yet  it  was  feditious,  as  well  before  the  laid  Statute  as  after.  And 
this  appears  all'o  by  the  St  arete  of  \Ji  and  zd  of  Philip  and  Mary , cap.  3. , 
which  hath  been  cited.  The  Statute  13  Eliz.  cap.  2.  recites,  that  divers 
feditious  and  evil-difpofed  perfons,  (Ac.  obtained  bulls  of  reconciliation 
from  the  Pope,  which  offence  was  made  Treafon  by  the  faid  Statute,  (for 
it  was  not  before,  and  yet  there  was  fedition ) and  by  the  faid  Statute,  the 
aiders  and  abettors  arc  but  in  the  cafe  of  Prttmusire.  By  the  Statute  of 
13  Eliz.  cap.  1.  for  the  avoiding  of  contentious  and.  feditious  titles  to  the 
Crown,  it  is  enabled  by  the  faid  Statute,  That  he  that  flu  11  declare  the  fuc- 
ccffor  of  the  King,  fhall  forfeit  the  moiety  of  his  goods,  (Ac.  fo  that  the 
laid  offence,  although  it  be  feditious,  is  not  treafon  by  the  Common  Law, 
nor  is  it  made  treafon  by  the  Statute  of  25  E.  111.  nor  by  the  Statute  of 
13  Eliz.  By  the  Statute  of  23  Ehz.  cap.  2.  he  that  fpeaks  feditious  or 
flandcrous  news  of  the  Queen  fhall  lofe  his  ears,  or  pay  200/.  and  the  fecond 
offence  is  made  felony.  The  Statute  of  35  Ehz.  cap.  1.  is  3gainft  fedi- 
tious  feflaries,  which  abfentthemfclves  from  the  Church  ; they  arc  to  he 

E'hcd  10/.  by  the  month.  Out  of  all  which  Statutes  it  may  be  col- 
, that  the  word  Sedition  is  taken  variouflv,  according  to  the  fubjcS 
in  hand.  And  Coke  4.  13.  Lord  Cramwel s Cafe,  Seditious  is  referred  to 
dodlrine.  There  are  offences  more  high  in  their  nature  than  Sedition, 
which  were  not  treafon,  unlcfs  fo  declared  by  rtet  of  Parliament.  Every 
rebellious  Acl  is  Sedition,  yet  if  fuch  Acts  be  not  within  the  Statute  of 
25  E.  III.  they  are  not  treafon.  17  R.  11.  cap.  8.  Infurreition  of  villeins 
and  others  is  made  treafon ; which  proves,  that  before  this  Acl  it  was 
not  treafon.  And  this  Acl  of  17  R.  II.  is  repealed  by  the  Statute  of  r 
H.  IV.  By  the  Statute  of  3 and  4 E.  VI.  cap.  5.  to  affeuiblc  people  to 
alter  the  Laws,  is  made  treafon,  if  they  continue  together  an  hour  after 
Proclamation  made.  This  aflcmbly  of  people  was  Sedition  at  tbe  Common 
Law;  and  the  very  affcmblv,  if  they  after  difl'olvc  upon  Proclamation 
made,  is  not  treafon  by  the  laid  Statute.  By  the  Statute  of  14  Eliz.cap.i. 
it  is  made  felony,  maliciouily  and  rcbdlioufly  to  hold  from  the  Queen 
any  Caftles,  (Ac.  but  becaufe  this  relates  not  to  the  Statute  of  25  E.  III. 
it  is  not  treafon.  2.  It  feems  clearly,  that  this  C3lc  is  within  the  Petition 
of  Right,  in  which  Alagna  Charta,  and  the  Statutes  of  25  and  28  E.  Ill- 
are  recited.  The  grievance  there  was,  that  divers  hive  been  intprifoned  with- 
out any  caufe  ftjewed,  to  which  they  ought  make  anftwer  according  to  the 
law.  And  upon  this  rerern,nothing  appears  to  bcobjcitrd  to  which  hemi  ht 
anfwer.  it  appears  not  what  that  Acl,  which  is  called  Sedition,  was.  i'r.is .s 


Penrrii  30  Mariii  1610.  His  Majeflr’s  Pleafure  to  adjourn  from  Huj.iay  till  Monday  fevrttnigfit, 

1 1 July.  The  King  by  Coonniffion  adjouroetii  the  Lords  Houfe.  Mcflcngcr;  fait  to  the  Commons.  They  fend  by  MdlVnger*  of  their  own  to  the  Lords,  that  they  ufe 
to  adjourn  tiiemfclves. 

The  Commiffiou  is  lent  down,  Mr.  Speaker  adjourncth  the  Houfe  till  the  firft  of  Angafi. 

16  Felr.  4 Car.  Mr.  Speaker  lignifieth  his  Majefty’s  Pleafure,  that  the  Houfe  be  pret'cnlly  adjourned  till  Monday  oextj  and  in  the  mean  time  all  Committees  and  other 
proceedings  to  ccafc. 

And  thereupon  Mr.  Speaker  in  the  name  of  tbe  Houfe  adjourned  the  tame  accordingly. 
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the  very  grief  intended  to  be  remedied  by  this  Statute  : to  this  he  cannot  that  this  courfe  was  again  ft  the  Petition  of  Right.  But  I anfwer,  That 

■nfwcr  according  to  Law.  It  appears  not  whether  this  were  a feditious  this  cafe  isoutof  the  words  of  that  petition;  the  words  of  the  petition  were. 

A<S,  trefpafs,  or  flander,  or  what  it  was  at  all.  The  words  arc,— — S'di-  — Whereas  by  the  Statute  called,  the  great  Charter,  and  by  the  Statute  of 

f}jn  againjl  the  King  this  helps  not,  for  every  offence  is  againll  the  28  E.  III.  no  Freeman  may  be  taken  or  imprifoned ; — yet  againft  the  te- 

againft  his  Crown  and  Dignity  ; that  which  diilurbs  the  Com-  nour  of  the  faid  Statute,  (St.  divers  of  your  Suhjedls  have  of  late  been  im- 

moiiwcakh  is  againft  the  King;  feditious  Dodlrine  is  fedition  ajjainfl  the  prifbned,  without  any  caufe  file  wed  ; and  when  for  their  deliverance,  (Ac. 

jCing,  as  is  btforeiaiJ.  In  28  H.  VI.  vlM  prjlmt.ftl.  19.  the  Lotds.md  they  were  brought  before  the  Jufliccs  by  Writs  of  Habeas  Corpus,  there  to 
Commons  defirc  the  King,  that  IP i Mem  <!e  la  Pod  may  be  committed  for  undergo  and  receive  as  the  Court  fliould  order,  and  their  Keepers  com- 

divers  Trcafons.  and  fuiulry  other  heinous  crimes;  and  the  prtition  held  mantled  to  certify’  the  caufe  of  their  detainer,  and  no  caufe  was  certified, 

not  good,  beejufe  too  general  : whereupon  they  exhibit  particular  Articles  but  that  they  were  detained  by  vour  Majcfty's  fpecial  command,  fignified 

a.ramft  him.  And  rherda.-e  upon  the  whole  matter  prayed,  that  Mr.  by  the  Lords  of  your  Council  ; and  yet  were  returned  back  to  fevcral  pri- 

LtM  might  be  difeharged  from  Ins  imprifonment.  fons,  without  being  charged  with  any  thing  to  which  they  might  make  an- 

On  another  day,  Berkley  and  Davenport,  the  King’s  Scijc3hts,  arguedfor  fwer  accordingto  Law.  "Thefe  lall  words  are  obfervable, without  be- 

the  King,  that  this  Return  was  fufficient  in  Law  todetain  them  in  prifon.  ing  charged  with  any  thing  to  which  they  might  make  anfwer thefe 

lU’lhy  began,  and  faid.  That  the  cafe  is  new,  and  of  great  weight  and  words  do  not  refer  to  the  return  qf  the  Habeas  Corpus  ; for  the  caufe  rc- 

fonfc‘luencc ; and  yet,  under  favour,  the  Prerogative  of  the  King,  dnd  the  turned  therein  cannot  be  traverfed,  9 H.  VI.  54.  but  the  Court  took  it  as 
Liberty  of  the  Subject,  are  not  mainly  touched  therein ; for  the  cafe  is  not  true.  But  the  fetring  forth  of  the  caufe,  and  the  anfwer  to  the  lame  caufe, 

fo  general  as  it  hath  been  made,  hut  particular  upon  this  particular  re-  is  to  be  upon  other  proceedings,  ro  wir,  upon  the  JndiiSment  for  the  pf- 

turn.  The  Liberty  of  the  Subject  is  a tender  point,  the  right  whereof  is  fence,  or  otherwife.  And  there  is  a great  difference  between  the  return  of 
great,  juft,  and  inviolable.  The  Prerogative  of  the  King  is  an  high  point,  a Writ  to  which  a man  may  anfwer,  and  the  return  of  an  Habeas  Corpus, 

fo  which  every  Subject  ought  to  fubmir.  I intend  not  to  make  any  dif-  10  E.  IV.  (A.  3 H.  VII.  11.  are,  that  if  the  Sheriff  return  Refixss,  all  cer- 

courfeof  the  one  or  the  other,  1 will  only  remember  what  the  King  hath  tainties  of  every  circumftancc  uught  to  be  ftiewed  ; becaufe  it  is  fitting, 

determined  upon  them  both,  in  his  fpcech  which  he  made  upon  the  Pcti-  that  a thing  certain  be  brought  into  judgment.  And  upon  lhewingofthe 

linn  of  Right;  to  wit,  that  the  People’s  Liberties  ftrengthen  the  King’s  grievance,  as  above,  the  Petition  is,  that  no  Freeman,  in  any  fuch  manner 
Prerogative,  and  that  the  King’s  Prerogative  is  to  defend  the  People’s  Li-  as  before  is  mentioned,  be  imprifoned  or  detained  ; fuck,  and  it  hath  relation 
bertics.  This  may  fettle  the  hearts  of  the  people  concerning  their  Liber-  to  fuch  imprifonment,  which  is  mentioned  in  the  prcmilfes.  And  impri- 
iv.  The  way  which  I intend  to  treat  in  my  Argument,  is,  trj  anfwer  the  fonment  mentioned  in  the  Premiflesof  the  Petition,  is,  where  no  caufe  at 
objections  and  reafons  which  have  been  made,  and  to  give  fome  rtafons,  all  was  mentioned  ; then  where  any  caufe  is  ftiewed,  isoutof  the  Petition, 
whereby  this  Return  fli.ili  be  fufficient.  and  that  fuch  is  the  word  relative,  appears  by  Coke  11.  62.  where  many 

The  objections  which  have  been  made  arc  reducible  to  four  heads:  cafes  are  put  to  the  fame  purpofe,  which  fee. 

7.  Bv  what  the  Prifoner  hereflull  be  faid  to  be  committed  and  detained.  The  third  objection  was,  That  the  Return  was  general  and  uncertain. 

2.  That  this  Commitment  is  againlt  the  Petition  of  Right.  The  Counfcl  on  the  other  fide  had  divided  the  words  of  the  Return,  but 

3 That  the  caufe  which  is  here  returned  is  general  and  inccrtain.  that  is  to  offer  violence  thereto;  for  an  expofition  Iball  not  be  made  by 

4.  That  the  offences  mentioned  in  the  Return  arc  but  fii'.eablc  ; and  fractions,  but  upon  the  whole  matter.  For  the  firft  words, — notable  con- 

tfieicforc,  notwithftanding  them,  the  party  is  bailable.  tempts — it  hath  been  faid,  that  the  addition  of  the  word  notable  is  but  to 

. l or  the  firft,  it  hath  been  objeCfcd,  That  the  Commitment  here  was  by  make  a flourifh : But  I fay,  That  notable  is  not  theemphafis  of  the  Return, 

l he  Lords  of  the  Privy-Council,  and  the  fignificatiou  of  this  caufe  is  by  but  it  only  exprciTeth  the  nature  of  the  offence ; and  yet  notable  is  a word 

j tnr  Kin-;  himfclf.  But  I fay,  that  there  is  a further  matter  in  the  Return  ; obfervable  by  itfelf  in  the  Law,  and  implies,  that  the  thing  is  known  and 

| for  the  Lmds  of  the  Council  do  it  by  the  command  of  the  King,  and  they  noted.  By  27  E.  F.  Sheriffs/hall  bepunifhed,  that  let  notorious  offenders 

only  purfuc  this  command.  I will  not  difputc  whether  the  Lords’of  the  to  bail ; and  by  the  Statute  of  4 //.  IV.  cap.  3.  a notorious  or  common 
Council  have  power  to  commit  an  offender  or  no,  it  is  common  in  expe-  Thief  /hall  not  make  his  purgation  : and  26  is.  III.  71.  in  a trefpafs  for 
licuce,  33  H.  VI.  28.  PoigrtP s cafe  is  exprefs  in  it.  And  in  the  Petition  falfc  imprifonment,  the  Defendant  faid.  That  the  Plaintiff  came  into  the 
of  Right  it  is  admitted,  that  they  may  commit.  And  this  is  notalledged  Town  of  Huntington,  and  becaufr  he  was  feen  in  the  company  of  R.  tie 
there  for  a grievance,  but  the  grievance  there,  was,  bccaufe  the  particular  Thor  by,  who  was  a notorious  Thief,  h-,  us  Bailiff  of  Huntington,  took  him 
charge  of  commitment  was  not /hewed.  Some  Books  have  been  objected  upon  fufpicion.  I Confcfs,  that— for  contempts— is  general,  yea,  it  is  genus 

[ to  prove,  that  the  King,  though  in  pi-rfon,  cannot  commit  any  perfon  ; gmeralij/ienum,  and  within  the  Petition  of  Right ; but  the  words  are, 

ifc  H.  VI.  /•'.  Monjl ranee  de  faits  182.  But  the  authority  of  that  Book  againjl  ourfetf. It  hath  been  laid,  that  this  might  be  by  irreverent 

I vaiiiflicih,  if  the  cafe  he  put  at  large,  which  was  in  trcfpals  for  cutting  of  words  or  geihtres. And  our  Government it  hath  been  faid,  that 

| tress.  The  Defendant  laid.  That  the  place  where,  (Ac.  is  parcel  of  rhe  this  might  be  by  contempt  to  the  King’s  Writ,  or  by  Retraxit,  as  Beecher's 

j Manor  of  D.  whereof  the  King  is  feized  in  Fee,  and  the  King  commands  cafe  is.  To  this  I anfwer,  time  thofe  words  which  are  fpoken  to  one  pur- 

us  to  cut.  And  the  opinion  of  the  Court  wa>,  that  this  is  no  plea,  with-  pole,  uught  not  to  be  wrefted  to  anorher  ; and  this  is  agr.inft  the  common 
' out  (hewing  a I'pccialty  of  the  command  of  the  King.  And  there  the  meaning  of  the  words.  Coke  4.  Thou  art  a murderer,  the  Defendant  lhall 

! whole  Court  fays.  That  if  the  King  command  me  to  arreft  a man,  where-  not  afterwards  explain  it  to  be  a murdvrer  of  Hares,  for  the  higheft  uiur- 

I by  I arreft  him,  he  fliall  have  trefpafs  or  imprifonment  againft  me,  altho’  dcr  is  intended.  So  here,  the  higheft  Government  is  intended. 

it  be  done  in  the  prcfencc  of  the  King.  That  the  following  words  are  to  4-  It  hath  been  objected,  that for  JHrring  up  of  fedition  againft  us 

be  underftood,lhat  the  principal  calc  was  of  one  command  of  the  King  by  may  perhaps  be  but  an  offence  fine-able : but  thofe  words  joined  with 

| word,  and  then  fuch  command  by  word  to  arreft  a man  is  voiJ.  And  the  former  words,  (hew  this  to  be  an  offence  of  the  higheft  nature;  fedi- 

I 1 H.  VII.  4.  was  objected  ; Huffy  fays,  that  Markham  faid  to  King  E/hu.  tion  is  a fpecial  contempt.  AnJ  although  fedition  in  itfelf  may  be  but  a 

1 IV.  that  he  cannot  arreft  a man  for  fufpicion  of  Treafon  or  Felony,  be-  general  offence,  yet  here  it  is,.  fedition  againjl  ut  and  our  Government 

caufe  if  he  do  wrong,  the  party  cannot  have  his  aiftion.  To  this  1 fay,  which  makes  it  particular.  It  hath  been  confe/Ted  by  one,  that  ar- 

That  the  Book  there  is  to  be  underlfood  of  a wrongful  arreft,  for  there  it  gued  on  the  other  fide,  that  there  is  a general  in  a particular.  Coke  4.  p, 

is  fpoken  of  an  action  of  falle  imprifonment  j and  a wrongful  arrelt  can-  7 S’  Holland’s  cafe,  there  is  the  mod  general,  and  there  is  a general  in  par- 

notbe  made  by  the  King.  ticular,  as  the  State  Ecdefiaftical.  Thirdly,  There  is  more  particular,  as 

2.  It  Hands  not  with  the  dignity  of  the  King  to  arreft  any  man.  Ctke,  the  Colleges,  Deans,  and  Chapters.  This  being  in  a cafe  of  Return  up- 

4.  73.  The  King  makes  a leafe  for  years,  rendering  rent,  with  condition  on  Habeas  Corpus,  no  ptecilc  certainty  is  required.  In  an  Indictment,  a 

of  re-entry  for  non-payment ; be  lhall  take  advantage  of  the  condition  certainty  of  all  circuinftanees  is  requifitc  ; in  Pleading,  a certainty  is  re- 

without  any  demand  ; and  the  reafon  there  given,  is,  that  a decorum  and  quired  ; in  Counts,  a more  precife  certainty  ; in  Bars,  a certainty  toa>com- 

1 convcniency  might  be  obferved.  So  it  is  not  befitting  for  the  King  in  mon  intent  is  enough.  There  is  not  fuch  precife  certainty  required  here 

perfon  to  arreft  any  man,  but  the  King  may  command  another  to  do  it.  a*  in  Indictment  or  Count,  becaufe  the  party  ought  to  anfwer  unto  them  ; 

Braelon  Ms.  2.  de  acqnlrendo  rei urn  Dominie,  fol.  55.  fays.  That  the  Crown  nor  fo  much  certainty  required  ill  thisas  in  a Bar.  And  the  Return  is  not 

I of  the  King  is  to  do  jufticc  and  judgment,  and  facere  pacem,  without  which  incertain  ; for,  as  it  is  faid  in  P louden  202.  and  193.  a thing  is  inccrtain, 

the  Crown  itlelf  cannot  fubfift-  Several  conftructions  are  to  be  made  up-  where  it  may  be  taken  indifferently  one  way  or  the  other.  But  where  the 

011  tholfc  fevcral  words, and  the  laft  words- facere  pacem iin-  intendment  the  one  way  exceeds  the  intendment  the  other  way,  it  is  not 

ply,  that  the  King  hath  a coercive  power.  Britton  f.  I.  amongft  the  Er-  uncertain  as  it  is  here.  The  wordsare, for  notable  contempts  again/1  us 

' rata.  The  King  laid,  Bccaufe  we  are  not  fufficient  in  perfon  to  do  every  ar>d  our  Government,  and  for  JHrring  up  of  fedition  againjl  us here  is  a 

thing,  we  divide  the  charge  into  many  parts.  We  arc  the  people’s  Juf“-  certainty  of  intendment  one  way.  There  arc  many  Writs  which  arc  more 

I ticc,  and  a Juftice  implies  one  that  hath  power  to  do  Juftice  in  every  kind,  uncertain  than  this  Return  here  is,  and  yet  good.  The  Writ  concerning 

to  wit,  by  imprifonment,  or  otherwife.  20 //.  VII.  7 Coke  11.  85.  it  is  the  taking  of  an  Apollatc  is  general,  quod  fpreta  habitu  ordiuis ; and  yet  there 

| Ltd, That  the  King  is  the  Cbief-Juftice.  And  Lambert,  in  his  fujlhc  of  are  more  fortsof  Apoftacics.'  In  the  Writ  concerning  the  amoving  of  a 

1 Peace,  fol.  3.  fays.  That  in  ancient  hiftorics,  the  Chief-Jufticc  of  England  Leper,  the  words  aregeneral,  and  yet  it  appears  by  F.  N.  B.  that  there  are 

is  called  Cupitalis  Jujliciarius  id  Prirr.a  JufHda,  after  the  King  in  Eng-  two  kinds  of  Lepers,  one  outward,  and  the  other  inward  ; and  for  the  lat- 

hntd.  So  that  the  King  hath  the  fame  power  of  Juftice,  as  t he  Chief-  ter,  the  Writ  concerning  amoving  a Leper.  So  rhe  Writs  concerning  the 

Juftice  had.  This  imprifonment  here,  which  is  before  convidtion  for  burning  of  an  Hcretick,  and  concerning  the  burning  of  an  Ideot,  arege- 

any  offence,  is  not  ufed  toward  the  Subject  as  imprifonment  for  any  fault,  neral ; and  yet  there  are  fundry  kinds  of  Hcrctkks  and  ldcots  alfo.  But 

tat  is  rather  an  arreft  or  reftraint  to  avoid  further  inconvcniencics.  14  H.  it  hath  been  objcclcd,  that  Sedition  is  not  a law-term,  nor  known  fn  the 

VH.  8.  A Jufticc  of  Peace  may  arreft  men  riotoufiy  aflembled,  for  pre-  Law,  of  which  the  Judges  can  take  no  notice;  but  the  words  to  exprefs 
petition  of  further  mifehief.  And  the  Book  alfo  fays.  That  he  may  leave  offences  of  this  nature,  are  Murder,  Treafon,  Felony,  (Ac.  and  that  noln- 
j “is  fervants  there  to  arreft  men,  for  fafeguard  of  the  Peace.  It  is  a cafe  diriment  of  /edition  generally  was  ever  feen.  To  this  I anfwer,  perhaps  it 
*ell  known,  that  if  a houfe  be  fet  on  fire,  every  man  may  pull  down  the  is  true,  that  no  Indi&mcnt  was  ever  feen  made,  bccaufe  the  form  of  an 
“ext  houfe,  for  prevention  of  a greater  mifehief ; fo  it  feems  concerning  Indictment  is  precife  ; words  of  art  are  required  therein,  as  appears  in  Z>y- 
*hc  Incendiaries  of  State,  they  ought  to  be  reftrained  and  fuppreft,  left  er  69.  261.  Coke  4.  p.  39.  faux's  cafe ; yet  in  VI.  Dyer  iq.  it  is  faid, 
0|h:rs  fhould  be  ftirred  up  by  them  to  the  fame  combuftion.  22.  Ajf.  56.  and  that  Furatui  implies  fetonice  cepit,  altho'  the  contrary  hath  been  objected. 
22  E.  IV.  45.  in  falfe  imprifonment  the  Defendant  jollifies,  bccaufe  the  In  a Return,  words  by  penphraiis  are  fufficient.  "I  he  Warrant  of  a Juf- 
"iaintiff  was  mad  and  out  of  his  wits,  and  that  he  had  done  fome  harm,  tice  of  Peace  to  apprehend  j.  S.  bccaufe  of  prepenfe  malice,  inter  ft  sit  J.  D. 
““d  that  he  had  bound  and  beat  him  to  avoid  further  barm,  which  might  is  good  enough,  although  there  wants  the  word  murdravit.  In  5 fL  II. 
5“*“  happened  by  his  madnefs;  and  the  juftification  was  held  good.  So  I F.  Trial  54.  B./knup  fays,  Tbit  a mifereant  lhall  forfeit  his  land.  Out  of 
' 'V*  in  matter  ol  Government;  to  avoid  commotions,  the  King  ought  to  which  it  may  be  gathered,  that  a man  may  be  imiicted  for  mifcrcancy. 

“khis  coercive  power  againft  thole  that  are  enraged.  The  objection  was,  J And  it  fcctus  likcwilc,  that  an  Lndictmcnt  of  /edition  may  be  good,  for  in 
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fomc  cafes  it  is  Treafon  v l agree,  Peake' s cafe,  which  hath  been objefled, 
that  for  thefe  words  [A&tiout  fellow]  no  action  lies,  and  fo  is.  Coke  4. 
19.  becaufc  thofc  words  do  not  import  an  Ad  to  be  done,  but  only  an  in- 
clination to  do  it  ; but  if  a man  fay  fuch  words  of  another,  which  im- 
port  that  he  hath  made  (edition.  they  arc  a&ionablc,  as  it  was  refolvcd  in 
Phillip  is  and  Bodin'  s cafe,  l+Eliz.  Coke  4.  19.  Tien  Lift  made  a JedkEus 
Sermon,  and  moved  the  people  to  /edition  tl A day,  adjudged  actionable.  So 
in  the  Lord  Cnnrweh,  Cote  4.  12,  1 3.  the  action  would  have  lain 
fo:  thofc  words,  to*  l ie  tfthofe  t/mt  maintain  /edition  againjl  the  Queen' t 
proceedings , if  there  had  not  been  another  matter  in  the  cafe.  I agree,  the 
cafe  ol  21  E.  111.  Sir  'John  GurbyoT^  cafe,  and  42  E.  111.  for  in  thofc 
cafes,  fedidon  was  only  taken  adject ivcly,  and  fhewsan  inclination  only 
to  do  a (editions  Act ; and  in  fuch  fenfe,  (edition  may  be  applied  toother 
offences  than  Treafon.  In  31 E.  I ./.  Gord.  157.  Carder*  in  Socage  made 
fcofment  of  land  which  he  had  in  ward,  this  is  forfeiture,  fays  the  Book, 
for  the  Treafon  which  he  did  to  the  ward  ; fo  there,  Dnc  thing  is  called 
Treafon,  which  is  only  a breach  of  trull.  In  an  appeal  of  Mayhem. , it  is 
felon'ui , and  vet  6 H.  VII-  I-  it  is  not  Felony  bui  Felony  is  there  only 
put  to  exprefs  the  heinoufnefs  of  the  offence  ; it  is,  as  it  were,  a Felony. 
The  Statute  of 2 H, IV.  1 Alar.  13  Eliz.  35  Elbe..  17  R.  II.  3 £*4  E.VI. 
14  Eliz.  which  have  been  objected,  have  the  word  / edition , but  not 
applicable  to  this  cafe.  Br  acton  in  his  Book  it  Corona,  fays,  f: quit,  &e. 
If  any  bv  rath  attempt,  plotting  the  King’s  death,  fhould  ad,  or  caufc 
any  to  act,  to  the  (edition  of  the  Lord  the  King,  or  of  his  army,  it  is 
Treafon.  And  Glmrvil in  as  many  words,  fays.  That  to  do  any  thing 
in  fedition  of  the  K ingdom,  or  of  the  army,  is  Hieh-Treafon.  And  Brit- 
ten, fol.  16.  it  is  High-’i  rcafon  todifmherit  the  King  of  the  Realm,  and 
fedition  tendeth  10  the  diiinherilunce  of  the  King ; for,  as  it.  hath  been 
faid,  Seditioejl  qua  ft  jeorfm-iUo,  when  the  people  arc  fever’d  from  the 
King:  or  it  is,  Siparam  a dtiian  , when  the  people  arc  fever’d  from  the 
power  of  the  Kins.  And  in  this  fenfe  fedition  is  no  flrangcr  in  our 
Law;  and  fuch  fedition  which  fevers  the  people  from  the  King,  is 
Treafon. 

But  it  hath  been  objected.  That  l:y  the  Statute  of  25  E.  III.  the  Par- 
liament ought  only  to  determine  what  is  Treafon,  what  not.  To  this  I 
anfwer,  Tllat  upon  the  faid  Statute,  the  pofuive  Law  had  always  made 
explication  and  expedition.  Br.  T reafon  24.  the  words  are  Compafs  or  ima- 
gine the  death  of  the  King ; and  there  it  is  taken,  that  he  that  malicioufly  de- 
vifeth  how  the  King  may  come  to  death,  by  words  or  othorwife,  and  does 
an  act  to  explain  it,  as,  in  allaying  hamefs,  this  is  Treafon.  1 3 El.  Dy.  29S. 
Dodtor  Stir  v's  cafe,  he  being  beyond  lea,  piaiiifcd  with  j foreign  Prince 
to  invade  the  Realm,  and  held  Treafon,  bccaufc  invafion  is  to  the  peril  of 
the  Prince,  and  1b  within  the  Statute  of  24  E.  HI.  Mr.  Dy.  144.  The 
taking  of  the  Cattle  of  Scarbrough  was  Treafon  in  Stafford,  by  30  off  p.  19. 
which  was  prelbntly  after  the  making  of  the  Suture  of  25  £.  ill.  A man 
ought  to  have  been  hanged  and  drawn,  that  brought  letters  of  Excom.- 
mcnaemcn:  from  the  Pope,  and  publilhcd  them  in  England : and  it  is  to 
be  noted,  that  at  the  fame  time  there  was  no  Statute  to  make  it  Treafon, 
but  upon  conllruawn  of  the  laid  Statute  of  25  E.  ill.  though  nowit  he 
made  Treafon  by  the  Statute  of  13  Eli*,  it  it  bewitb  intention  to  advance 
foreign  Power.  Perhaps  the  fedition  mentioned  in  this  Return  is  High- 
Treafon ; and  yet  the  King  may  make  it  an  offence  finable,  for  he  may 
profccurc  the  offender  in  what  courfe  he  plcafcth;  and  if  it  he  Treafon, 
theu  the  prifoners  are  not  bailable  by  the  Statute  of  IVejlminJler. 
But,  fuppofe  that  it  is  but  a finable  offence,  yet  by  the  faid  Statute, 
thofc  who  are  imprisoned  for  open  and  notorious  naughtinefs,  fhall  not 
br  bailed  i the  fame  naughtinefs  is  there  intended  high  and  exorbitant 

0fiTfi  is  fit  to  reftrain  the  prifoners  of  their  liberty,  that  the  Common- 
wealth he  not  damnified.  It  is  lawful  to  pull  down  a houfc,  to  prevent 
the  fpreading  mifehief  of  fire,  it  is  lawful  to  rettrain  a furious  man.  And 
by  the  14 H.  VII.  a Jufticc  of  Peace  may  reftrain  a rout.  Then  the  re- 
ft rain  t of  dangerous  men  to  the  Commonwealth  is  juftifiablc  and  ncccf- 
fary.  24  E.  Til.  33.  f.  2.5.  Sir  Thomas  Figei  went  armed  in  the  Palace, 
which  vims  (hewed  to  the  King’s  Council : wherefore  he  was  taken  and 
difarnied  before  the  Chic  f-J  11  ft  ice,  and  committed  to  the  prifon,  and  he 
could  not  be  bailed  till  the  King  font  his  pleafurc  ; and  yet  it  was  (hew- 
ed that  the  Lord  of  T.  threatened  him.  Out  of  which  cafe  I obferve 
two  things  : I-  That  the  Judge  of  this  Court  did  caufe  a man  to  lie  ap- 
prehended, upon  complaint  made  to  the  Council,  that  is,  to  the  Lords 
of  the  Privy- Council.  2.  That  although  he  did  nothing,  he  is  not  main- 
pernable until  the  King  fern  hispleafure,  becaufc  he  was  armed  and  furi- 
oufly  difpofed.  So  here.  Wherefore  1 pray,  that  the  prifoners  may  be 
font  back  again. 

Daventort  argued  to  the  fomc  intent  and  purpofc,  and  therefore  I will 
report  his  argument  briefly. 

x.  He  faid.  That  the  Return  here  is  fufficicnt.  The  Counfel  on  the 
other  fide  have  made  fractions  of  this  Return,  and  divided  it  into  foveral 
parts  whereas  the  genuine  conftrudtion  ought  to  have  been  made  upon 
the  entire  Return  ; for  no  violence  ought  to  be  offered  to  the  Text.  7 E. 
IV.  20.  In  falfc  imprifonment,  the  Defendant  did  jiiftify,  and  allcdgcd 
feveral  reafons  of  his  j unification  ; to  wit,  becaufc  a man  was  killed,  and 
that  this  was  in  the  County  of  $.  and  that  the  common  voice  and  fame  was, 
that  the  Plaintiff  was  culpable.  And  this  was  held  a good  plea,  although 
Bryan  did  there  objedt,  That  the  plea  was  double  or  treble  ; and  die  rea- 
fon was,  becaufe  twenty  caufes  of  fufpicion  make  but  one  entire  caufe; 
and  indiviftble  unity  in  this  ought  not  to  be  divided  : fo  Coke  8.  66.  Cre- 
eatr’s  cafe.  In  an  action  of  trcfpafs,  the  Defendant  juitifies  for  feveral 
caufes  and  held  good,  becaufe  upon  the  matter,  all  of  them  make  hut 
ene  caufc.  Cote  8.  1.  17,  It  is  faid,  That  it  is  an  unjuft  thing,  unlefs 
the  whole  Law  be  looked  into,  to  judge  and  anfwer,  by  propounding  any 
one  particular  thereof;  and  if  it  be' unjuft  in  the  cxpofition  of  a Law,  it 
is  uncivil  in  a Return  to  make  fra&ions  of  it,  in  the  con/truction  thereof 
efpecially,  it  being  a Return  for  information,  and  not  for  accufation. 

2.  Although  the  Counfel  on  the  othlr  fide  have  taken  this  cafe  to  be 
within  the  Petition  of  Right,  yet  this  is  Petitio  principti,  to  take  that  for 
granted  which  is  the  queftion  in  debate.  He  laid.  That  he  would  not 
offer  violence  to  the  Petition  of  Right,  to  which  the  King  had  affented, 
and  which  fhall  rcallv  be  performed.  But  the  queftion  here  is,  whether 
this  Return  be  within  it!  And  die  Judges  are  keepers,  not  matters  of 
4 


this  pledge  ; and  it  feems,  that  this  feeturn  is  out  of  the  letter  and  mean- 
ing of  the  laid  Statute. 

3.  He  laid,  That  this  was  the  actual  commitment  of  the  Lords  of  the 
Privy-Council,  and  the  habitual  or  virtual  commitment  of  the  King. 

( But  becaufc  upon  thefe  two  matters  he  put  no  cafe,  nor  gave  2ny  rea- 
fon, but  what  had  been  put  or  given  in  the  argument  of  the  grand  Ha- 
beas Corpus,  Mich-  3 Carol!,  and  afterwards  in  die  Houfc  of  Commons* 
(vide  pag.  115,  ante)  which  was  reported  to  the  Lords  in  the  Paint- 
ed Chamber,  I have  here  omitted  them.]  And  for  the  great  refpedt 
which  the  Law  gives  to  the  commands  ot  the  King,  he  put  diefe  cafes  : 

7 H.  III.  attachment  of  wafte  again!!  the  tenant  in  dower,  and  the  wafle 
was  affigned  in  the  taking  of  Fifh  out  of  a pond,  and  the  carrying  them  aw  ay. 
And  the  Defendant  pleaded.  That  her  fccond  Hulband,  In  the  command  of 
the  Lord  the  King,  took  ail  the  Fifh  out  of  the  faid  pond  to  the  ufc  of 
the  Lord  the  King,  and  held  a good  jollification;  which  prove?,  that  the 
command  of  theKing  there  to  her  HuibaiiJ,  cxcufcd  her  of  the  laid  wafte. 
And  yet  it  is  dear,  thata  unant  in  dower  is  liable  loan  action  of  watte,  for 
watte  done  in  the  time  of  her  fecond  Huibaad  : but  contrary  is  it,  where 
a woman  is  tenant  for  life,  and  took  a Hufbaiui,  who  made  watte  and 
died,  no  action  lies  againft  the  wife  for  that  wafte.  And  F.  N.  B.  1 7 -1. 

If  the  tenant  in  preetipt  at  the  grand  cape  makes  default,  the  King  may 
fond  a Writ  to  the  juftices,  reheurfing  that  he  was  in  his  fender, 
commanding  them,  that  that  default  be  lint  prejudicial  to  him  ; and  this 
command  of  the  King  cxcufcth  his  default,  be  the  caufe  tiue  or  no. 

4.  For  the  particulars  of  the  Return,  it  is for  notable  contempts  1 

againjl  the  Government ; — but  as  to  that,  it  hath  been  laid,  tb.it  the  King 
hath  fundry  Governments,  to  wit,  Ecclefiaftical,  Political,  fcfr.  and  it 

is  not  (hewn  againft  which  of  them.  This  is  but  a cavilling  exception; 
they  might  as  well  have  excepted  to  this  Return,  becaufe  it  is  not  (hewn, 
that  thefe  contempts  were  after  the  latt  general  pardon  ; that  had  been  a 

better  exception.  The  laft  words  of  the  Return  arc, raping  fedition 

againjl  ut ; but  as  to  this,  it  has  been  faid.  That f ditto  is  not  u word 

known  in  the  Law,  and  is  always  taken  either  adverbially,  or  adjeftivc- 
Ijr,  and  is  not  a fubftantivc.  '1  u this  he  faid.  That  although  it  is  not  a 
lubftantive  for  the  preforvation,  yet  it  is  a fubftanlivc  for  the  dettruiliou 
of  a Kingdom.  And  he  faid.  That  he  found  the  word  fedilio  in  the  Law, 
and  the  confcquent  of  it  likewifo,  which  u fedttclio  popttli.  But  it  is  not 
ever  found. to  be  taken  in  .1  good  fenle,  it’s  always  ranked  and  coupled 
with  Treafon,  Rebellion,  InfurreElion,  or  fudi  like,  «*  it  appears  by  all 
thofc  Statutes  which  have  been  remembered  on  the  other  luff.  Therefore 
he  prayed  that  the  prifoners  might  be  fonc  back. 

- Trim  5 Car.  I.  B.  R. 

TH  E firft  day  of  the  Term,  upon  Habeas  Corpus  to  Sir  Ali  n Apjley, 
the  Lieutenant  of  the  fewer,  to  bring  here  the  body  of  ‘film  Sel- 
den , Efq;  with  the  caufe  of  detention  ; he  returned  the  fame  cuufv  as  in 
Mr.  Stroud's  cafe : and  Mr.  Littic.cn  (afterwards  Sir  Edward,  and  Chfo>- 
Jufticcof  the  Common- Pleas,  and  Keeper  of  the  Great  Sea!)  of  Counfel 
with  him,  moved.  That  the  Return  was  infuffieicut  in  luhftunce;  there  - 
fore he  prayed  that  lie  might  be  bailed.  It  is  true,  that  it  is  of  gtc.it  con-  J 
fequuncc,  both  to  the  Crown  of  the  King,  and  to  the  Liberty  of  the 
Subject.  But,  under  favour,  for  the  difficulty  of  Law  contained  in  it, 
the  cafe  cannot  be  called  grand.  In  my  argument,  1 will  offer  nothing 
to  the  Court,  but  that  which  I have  feen  with  thefe  eye.,  and  that  which 
in  my  undcrlhuiding  (which  is  much  fubjedt  to  tmttakct,)  tan  tcceive  no 
fufficicnt  anfwer. 

I will  divide  my  argument  into  four  fcvcr.il  heads  : 

1.  To  point  out  thofc  matters  which  1 think  uunccdliiry,  and  not 
conducible  to  the  matter  in  queftion. 

2.  I will  confider  the  Warrant  of  the  Privy-Council  in  this  cafe. 

3.  The  Warrant  of  the  King  himfclf. 

4.  The  objections  which  have  been  made  by  the  contrary  fide,  the 
ftrength  of  them,  and  give  anlwcr  to  them. 

For  the  firft  of  thefe  heads,  1.  I will  admit,  rhat  the  King  may  com- 
mit a man.  2.  That  a man  committed  by  the  King  is  not  replcvifable 
by  the  Sheriff,  but  he  is  bailable  by  this  Court,  notwithftanding  the  Sta- 
tute of  IVc/lm.  1.  C.  15.  And  that  he  fhall  not  be  bailable,  is  againft  the 
Petition  of  Right;  I will  not  difputc  it,  for  it  is  dtahlifhcd  by  the  an- 
fwer of  the  King  to  the  faid  petition.  And  the  arguments  made  to  this 
purpofc  in  tlw  faid  Parliament,  and  in  the  Painted  Chamber  before  both 
the  Houfcs,  are  recorded  in  Parliament,  to  which  every  one  may  refort. 
But  I will  lay  as  aground  of  my  following  argument,  that  as  offences  are 
of  two  natures,  capital,  or  as  trefpaftcs;  fo  they  are  punifhed  in  two 
manners,  to  wit,  capitally,  or  by  fine,  or  imprifonment.  For  the  of- 
fences of  the  firft  nature,  ns  Treafon?,  and  the  like,  imprifonment  is 
impofcd  upon  the  offender,  only  for  cuilody ; but  for  inifticmcaiiors.  of 
the  fccond  nature,  imprifonment  is  impofcd  upon  him  fora  puniflmtcnt. 
Then  this  is  my  ground,  That  no  Freeman  t!  is  imprifoneJ,  only  for 
mifdemc.inors  before  co.-victiun,  may  be  detained  in  prifon  without  bail, 
if  it  be  offered,  unkfs  it  be  in  Ionic  particular  cafes,  in  which  the  con- 
trary is  ordained  by  any  particular  Statute. 

2.  For  the  Warrant  of  the  Privy-Council,  which  fignifics  the  pleafurc 
of  the  King  to  commit  the  prifoncr ; perhaps  this  wits  a good  ground  of 
the  commitment,  but  it  is  no  ground  for  the  detaining  of  the  pri inner 
without  bail ; and  this  the  King  himfclf  hath  acknowledged,  as  the  an- 
cient right  of  thcSubjcft,  in  the  Petition  of  Right;  wherefore  it  is  not 
now  to  be  difputcd. 

3.  For  the  Warrant  of  the  King,  as  it  is  certified  by  this  Return, 
there  is  nor  any  fufficicnt  caufe  contained  within  it,  for  the  detaining  of 
the  prifoncr  in  prifon  ; for  the  law  being,  as  I have  declared  above,  that 
for  a mililemeanor  before  conviction,  no  Freeman  may  be  imprifoned  be- 
fore conviSion,  without  bailor  maroprize,  the  foie. queftion  now  is,  if 
this  return  contain  within  it  r.ny  capital  offence ; or  if  only  a mfpsfs  or 
mifdcmeanor,  and  then  the  party  is  bailable:  and  for  the  difquifiiion 
hereof,  I will  confider  the  Return,  1.  As  it  ts  divided  in  feveral  pirts : I 

2.  I will  confider  all  thofc  pans  of  it  together.  1.  As  it  is  fevered  in 
parts.  The  firff  pan  of  it,  for  notable  esntempt,  hj  him  committed  esgalipl  onr~ 
felf  and  cur  Government.  For  e.rjempts,  ail  contempts  are  againft  rhe  King, 
mediately,  or  immediately,  and  againft  his  Government.  Hot, die,  this  i-« 
all  one  with  notorious  and  man! fell,  as  appears  by  the  Statute  of  IFejlm.  i- 
cap.  J5.  and  26  E.  III.  71.  which  hath  been  remembered.  And  notable  >s 

but 
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but  an  emphatic  -.1  cxpreffion  of  the  nature  of  the  thing,  and  alters  it  not.  fa  ft diiitn  ibis  day.  And  although  it  were  there  adjudged,  that  the  ad  ion 
[jgaiiifl  us]  all  riots,  routs,  bittcrie-s,  and  trcfp.ifl'cs,  are  agritift  us.  and  lay,  yet  the  rctfon  of  the  judgment  is  ohfervabie,  which  was,  hecaufi:  tile 
sgeitdr  our  Crown  anti  Dignity  contempt  againft  our  Court  of  Juftice  words  feandalizc  the  Plaintiff  in  his profeflion ; which  imply,  that  it  they 
is  a contempt  againit  us.  But  if  the  Return  were  made  here,  that  he  was  had  not  lean Jali zed  him  in  his  pfofdfion,  no  afiion  would  have  lain, 
committed  for  a contempt  made  in  Ctancrn,  thr  party  (ball  be  bailed,  as  And  ordinary  words,  it  they  fcandalizc  a man  in  his  prufettion,  are  ac- 
it  was  rcfoivctl  in  thr*  Court  in  Mitbcul  Apjleft.  cafe,  and  in  Rufutil' s tionable ; as  to  fay  to  a Judge,  rhat  he  is  a corrupt  man  ; or  to  a M er- 
cafe,  13  Jet.  for  the  Return  is  too  general,  ’in  :t  the  nature  of  the  offence  chant,  that  tie  is  a*  Bankrupt}  although  if  they  were  fpok.n  to  another 
ought  to  be  cxprdled,  that  the  Court  may  judge  thereof.  And  antetnpU  man,  they  would  not  bear  an  aklioii.  And  although  lb.-  Boob  fav,  that 
here  is  individuunt  vagam : therefore  for  them,  before  conviction,  the  party  no  A3  followed  there ; yet  if  the  matter  objected  had  been  treafon,  the 
cannot  be  imprifoned  without  bail  or  mainprise.  very  will  had  been  piintihable,  and,  by  confcqucnce,  a great  fianJe;.  Hut 

The  fecond  part  of  the  Return  is  [and far Jlirringup  of  fedition  again/!  it  is  obfcrved,  that  words  which  imply  an  inclination  only  ta  (edition,  are 
us)  : the  other  fide  faid,  I hat  fediia  is  ever  taken  in  the  WOrft  fcnli: : not  a&ionable,  as,  fed:  thus  inave ; but  inclination  to  trealbn  is  trrafon, 

that  is  true.  But  hence  it  follows  not,  that  the  Party  that  commits  it  is  therefore  words  which  imply  it  arc  alienable.  And  alfofor  dive;,  words, 
not  bailable.  Every  fmall  offence  is  taken  in  the  wotft  fenfe,  as  thcile.il-  an  action  upon  the  cafe  will  lie,  which  induce  not  treafon  or  felony  : a, 
ing  of  an  Apple,  and  the  like;  but  l'uch  kind  of  offenders  Bull  not  be  for  calling  a woman  whore,  bv  which  fbe  lofeth  Iter  marriage,  and  fuch 
committed  without  ball.  To  examine  the  nature  of  this  offence,  which  is  like.  Then  fed itiou  is  no  offence  in  itl'clf,  but  the  aggravation  of  an 
called  f edition , it  ought  to  be  underflood,  as  this  Return  is,  either  as  Tref-  offence;  and  no  indi&mert  fas  i have  laid  afore)  was  ever  fern  of  this 
pafs,  or  aa-'High-T  rcafon ; for  it  cannot  be  intended  lobe  Petty- Treafon  : fingly  by  itfdf.  Tin.  21  E.  111.  rot.  zi.  Sir  John  Gar  but’ s Cal'?,  which 

for  Pctiy-Treafon  is  lo  called  in  refpebt  of  the  offence  done  to  any  parti-  was  put  before  by  Mr.  Mafan,  the  indictment  was  in  prejudice  of  his 

culur  Subject ; but  in  refpedt  of  the  King,  it  is  but  as  3 Felony,  therefore  Crown,  and  in  manifeft  fedition  ; and  yet  the  offence  there  was  but  a rab- 
thc  Indidiments  for  the  fame  are  felonioully  and  traitoroufly.  And  here  berv.  It  is  true,  that  upon  his  arraignment  he  flood  mute,  therefore  the 
the  words  afe .---fedition  againft  ui — lb  of  neccfiity  it  ought  to  be  intend-  Roll  is,  th3t  he  was  put  to  penance,  that  is,  10  llrong  and  hard  pain  ; and 
ed  of  an  offence,  that  more  immediately  concerns  the  fame  King.  For  this  proves,  that  it  was  not  Treafon  ; for  if  a man  arraigned  of  Treafon 
the  di fcufling  of  this  matter,  (land  mute,  yet  the  ufual  judgment  of  Treafon  (hall  be  given  on  him. 

1.  1 will  conlidcr  in  what  lenfc  and  fignificalion  this  word  feditio  is  ufed.  And  it  is  true  alfo,  that  he  cannot  have  his  Cl  gy,  became  vjid.atsr  via  rum 

3.  How  it  fltall  be  expounded  here  by  relation  thereof  to  the  King.  was  in  the  indictment ; which  i;  it  was,  outs  the  party  of  it>  Clergy,  until 

3.  What  fenfe  thefe  words  \againjl  «]  (hall  have  here.  the  Statute  of  4 II.  IV.  tap.  2.  as  is  i,bfcrved  in  Coke's  1 1 Rtf' /.  29. 

1.  For  fedition;  it  is  not  found  in  the  divilion  of  offences  in  our  Law,  Alexander  Peulter'r,  Calc.  And  upon  the  fame  Rfli  of  at  E.  111.  there  are 
hut  as  it  is  mingled  and  coupled  with  other  offences.  No  Indictment  of  four  other  indictments  yf  the-  fame  nature,  where  feditio  si  is  contained  in 
fedition  only  was  ever  fcen,  nor  can  bcfhewn  ; routs,  riots,  and  unlawful  them.  Anna  158.5.  Queen  Eilaal/ib  lent  a Letter  {which  l have  lien  by 
Afl'emblics,  are  much  of  the  fame  nature  with  it;  and  do  well  exprefft  the  the  hands  of  the  noble  Antiquary  Sir  Robert  C.t.-ti)  to  the  Mayor  of  Limin'., 
nature  of  fedition.  The  Eng/ijh  word  is  drawn  from  the  word  Jeditia  in  for  the  fupprctSng  of  divers  fcditimre  L:bil»  v.liLli  were  pubUfhcd  again:} 
Latin,  and  the  derivation  of  itis,  as  hath  been  obfeivcd,  Se-itia,  or  Scarfttm-  her  Princely  Government';  and  yet  in  the  convlufion  of  the  Letter  it  ap- 
itia ; and  tlie  fedifious  (as  one  fays)  take  a diverlion,  and  draw  others  : it  pears,  that  the v were  only  again!!  the  Earl  of  L.uejler , and  this  was  to  bi» 
is  ufed  in  the  Bible,  in  Poets,  Hiftories,  and  Orators,  for  tumulr,  or  jmblifhed  only  by  Proclamation  in  Landau. 

hurly-burly,  or  uproar,  or  confufed  noife, — Sedilioque  recent  dubioque  5 II.  IV.  numb.  II,  and  13.  the  Earl  of  Nertkttmherlond  preferred  a Tc» 
Jufutro , in  Ltv.  lib.  2 e.ip.  44.  And  in  Tadtm  it  is  taken  for  mutiny  in  tition  to  the  King  in  Parliament,  in  which  he  confcttlth,  that  he  had  net 
au  army,  when  the  army  is  always  repining  at  the  Captain.  In  the  Italian  kept  his  Majid! y s Laws  as  a licgi  Subject ; and  alfo corifcfflrth  the  gather- 
Language,  which  is  tire  elder  fon  of  Latin , fedi'ion  and  difeord  is  all  one.  ing  of  Power,  and  the  giving  of  Liberties : wherefore  he  petitioned  the 
Nuns!1.  cap.  20.  3.  the  Latin  tranffation  is,  Vrrfi  in  feditiont ; die  Engli/h  is,  worfiiip  of  the  King  (for  fo  arc  the  words)  for  bis  grace.  The  Ivin",  up- 
th>de,  or  murmured.  Numb.  26.  9.  the  Latin  is,  In  fedithne  Corub ; the  on  this  Petition,  demanded  the  opinion  of  the  Lords  of  Parliament,  and  of 
Euglijh  is,  lu  the  Company  :>  Corah.  Numb.  27.  3.  the  Latin  is,  Nec  fu.t  the  Judges  aflif fan r,  if  any  thing  contained  within  the  laid  Petition  verc 
in  f ditto r.e  ear.tm  \ the  Enftiftt  is,  In  the  company  -r  njfembfy  of  them.  Judg.  Treafon,  or  no  ;-arid  it  was  rclolved  by  them  all,  that  nothing,  as  it  is 
12.  1.  the  Latin  Tranflation  is,  Falta  efl  ergo  feditio  in  Ephraim-,  the  Eng-  mentioned  in  the  faid  Petition,  was  Treafon,  but  great  Mi  ('demeanors  ; 
Ufa  Tranflation  is,  The  nun  ef  Ephraim  gathered  themfehes  together.  In  rile  and  yet  truly,  chough  not  fully  there  mentioned,  it  was  a great  rebellion 
New  Trftament,  Afit  19.  4c.  Seditio  in  the  Latin  is  tranflated  uproar  or  and  infurreSion.  But  they  adjudged  according  to  the  faid  Petition,  as 
meeting.  Ads  15.  7.  Falla  ejl  ergo  feditio,  tfc.  and  it  is  mutilated  diffenfton  you  arc  now  10  judge  upon  the  Return  3a  it  is  made  here.  In  A lub. 
and  d'fpniaUon.  Aids  24.  5.  Tertnllut  the  Orator  accufeth  Paul  for  moving  33  Ehz.  Causdry'x  Cafa,  C-.ie's  fyftfv  Report,  />•  t.  Sedition  and  Schifm 
f.  Titian  ; and  the  fubf  qucnt  words  are,  A ring-leader  of  the  fed  of  the  Pba-  were  d fieri  bed  ; as  Schifm  is  a reparation  from  the  unity  of  the  Church, 
r'tfees ; fo  that  his  fedition  there  was  but  a fchifm  : and  the  words  there  arc  fo  Sedition  is  a reparation  from  the  unity  of  the  Commonwealth.  And  an 
in  a manner  the  very  lame  with  our’s  here;  there  it  was, for  moving ; here.  Author  fays.  That  a feditious  pci  fon  differs  from  a Schifmatick,  became 
for  JUrringaf  fedition.  Seditio,  as  an  approved  Author  lays,  imports  dif-  tne  one  oppofeth  the  fpiritu.il  truth,  the  other  the  temporal  : And  as 
cordtam , to-wit,  when  the  members  of  one  body  fight  one  again (l  another.  Schifm  of  itfelf  is  not  Hcrefy,  fo  Sedition  without  other  adjunds  is  not 
The  Lord  of  St.  Albans,  who  was  lately  the  Lord-Chancellor  of  England,  Treafon.  lira£hn,f.  112,  113,118.  bath  been  objeded,  that  He  makes 
and  was  a Lawyer  and  great  Statefman  likewife,  and  well  knew  thcac-  Sedition  Treafon : 1 will  grant  to  them,  Hengbam  alfo,  who  is  to  the  fame 
ccpiation  of  this  word  [edition  in  our  Law,  hath  made  an  cflay  of  fedition,  pnrpofe  : fur  in  diofs  Books  ii  is  called,  Std.tie  Regis  tf  Regni  To  them 
and  the  title  of  the  efl'ay  is.  Of  Sedition!  and  'Tumult : the  whole  effay  de-  I anfwer,  I.  That  they  are  obfeurc.  For  ivhat  Itgnifies  leiifto  Re-is,  c. r 
ferves  the  reading.  (See /farm’s  Works,  Vol.  III.  p.  320.  j And  there  mmultui  Regis?  Shall  it  he  the  fame  thing  in  lenfe  with  f ditto  contra  Pu- 
ts. a Prayer  in  the  Litany, -from  fedition  and  her/fy,  Qc.  So  that  here  gem  ? It  feems  that  the  faid  Authors  neither  remember  Law  nor  Language. 

fedition  is  taken  as  a kind  of  led.  2.  Although  they  reckon  .Sedition  amongff  the  crime  Lrf*  Ala  rfatu,  yet 

This  being  the  natural  fignification  of  theword,  then  the  next  labour  (hall  that  is  not  to  be  regarded;  for  they  aic  ohfolete  Authors,  and  arc  not 
be  to  fee,  if  any  thing  in  our  Law  crofs  this  expofirion.  And  it  feems  cllecmed  as  Authors  in  our  Law,  as  it  is  in  PL  356.  and  Csie  8.  35.  but 
clearly,  that  there  is  not,  2 //.  IV.  cap.  15.  And  it  is  in  the  Parliament-  they  may  be  ufed  for  ornarmnt,  and  they  are  good  marks  to  (new  to  U3 
roil,  numb.  48.  again!}  Lollards,  who  at  that  time  were  taken  as  heretics,  bow  the  Law  was  then  taken,  but  not  to  declare  how  the  Law  is  at  this 
and  fays.  That  fuch  Preachers  which  excite  and  fltr  up  to  fedition,  fhall  day ; they  are  no  binding  authority ; and  if  they  be,  yet  we  have  them  on 
be  consented  before  the  Ordinary,  ts'e.  There,  fedition  is  taken  for  dif-  our  lide  likewife : F01  in  his  141/1  Book,  Glanviie  fays,  That  a man  accufcd 
fention  and  divilion  in  doctrine.  And  this  is  not  made  Treafon  by  the  of  fuch  a crime  (hall  be  hailed,  and  that  the accufer  fhall  give  pledges.  And 
faid  Statute,  although  the  faid  Statute  be  now  repealed  by  the  Statute  of  B ration  fays.  That  if  no  aeculer  appears,  they  fhall  befet  at  liberty.  And 
25  H.  V III-  c.  4.  1 and  2 Phi.',  id  Mar.  c.  3.  which  is  in  Raflal,  News  4 Hengbam  reckons  amongfl  the  crimes  la  fee  M.jtjlatis,  the  breach  of  the 
which  is  an  adt  againft  feditious  words  and  news  of  the  King  and  Quern,  Peace,  and  fo  docs  Glanvile  alfo.  F.Uta,  who  was  a follower  of  liracion, 
which  is  agreat  mifdemcanour;  and  yet  the  punifhment  appointed  to  be  and  tranferibes  much  verbatim  out  of  him,  calls  Sedition,  Seduflienesn  of 
inflicted  by  the  faid  Statute,  is  but  the  Pillory,  or  a fine  of  too/.  And  the  the  Lord  the  King.  And  ia  Edw.  L.’thc  Statute  af  Ratlaidy  which  pre- 
faid  Statute,  by  the  Statute  of  I Elite,  c.  \b.  was  extended  to  her  alfo,  feribes  Laws  for  Wales,  enach,  that  the  Sheriff  Qi all  inquire  in  his  turn, 
which  Statute  now  by  her  death  is  expired  : which  I pray  may  be  obfcrved,  de  fedudoribus  Domini  Regis ; -mil  it  is  not  apparent,  whether  he  intruded 
13  Elias,  cap.  1.  againft  thofe,  who  feditioufly  publifh  who  are  the  thofe  which  (educe  the  King  or  his  People.  And  in  latter  times,  Seditio  is 
true  heirs  of  the  Crown,  that  they  fhall  be  imprifoned  for  a vear,  (Ac.  called  Sedutio.  In  the  time  of  Henry  the  Icventh,  the  Earl  of  Nortbtatsber- 
And  13  Eh z.  c.  2.  the  feditious  bringing  in  of  the  Pope’s  Bulls  is  made  law I,  heing  a great  and  potent  Peer,  and  the  King  (landing  in  awe  of  him, 
Trealbn,  which  implies,  that  it  was  not  ii.at  the  Common  Law.  23  Elite.,  caufed  him,  with  twenty-four  others  of  great  quality,  to  enter  into  an  obli- 
c.  2.  If  any  pcrlbn  lhall  devife,  write,  or  print  any  Book,  containing  any  gation  of  twenty  thoufaml  pounds  (which  obligation  is  in  ti.c  hands  of  Sir 
falfe,  feditious  and  flauderous  matter,  to  the  flirring  upor  moving  ofany  Robc't  Cotton)  unto  him,  l'i-at  if  the  faid  E.iii  knew  Treafon,  Sedation, 
rebellion,  (Ac.  every  fuch  offence  fhail  be  judged  felony.  And  in  an  In-  Lofs,  (Ac.  to  be  intended  to  die  King,  that  he  lliould  reveal  it.  3.  Alfo 
di&mrnt  upon  the  faid  Statute  (which  fee  Cote's  Entries,  f.  352,353.)  Crimen  laf*  Mjejlatii,  which  i-  the  phrafe  . f tli  Civil  Law,  is  more 
there  are  the  words — rtbellimm  (A  fediti-nem  mover e-,  and  yet  it  is  but  general  than  Treafon  ; mid  the  old  Authors,  which  have  been  cited  much, 
felony,  35  Eliz.  e.  1.  made  again  ft  feditious  feftaries.  Alfo  there  arc  follow  the  Civil-Law,  which  hath  this  'xprciffdn ; and  Sedition  hv  die 
Certain  Books  and  Authorities  in  Law,  which  exprefs  the  nature  of  this  Civil-Law  is  Trealbn.  But  it  was  rclolved  li  ^,JI.  *.  14.  wears  not 
won!  fedition.  Coles  4 Rep.  p.  13.  the  Lord  CritnwiPs  cafe.  In  an  ac-  governed  by  the  Civil-Law*.  And  the  Mirrour  cfjujih.es,  the  principal 
tion  for  thofe  words  £jwu  Hit  of  thofe  that  maintain  ftditions  agatnjl  the  copy  whereof  is  in  Bc-u  et-CaUtge  Library  in  C.  a.  fridge,  and  there  is  alfo 
Queen's  proceedings]  the  Defendant  pleaded,  That  he  intended  the  main-  a copy  in  Lincoln's- Inn  Library;  nor  Britten  in  his  Hoik,  who  writ  in 
tcnanceof  a fedition;.  lermon  ; and  this  was  adjudged  z good  plea  and  jufti-  the  name  of  the  King,  have  not  the  word  Seditio  in  them.  And  I affirm 
ficaiion.  From  which  it  follows,  that  the  feditious  Term  on  mentioned  in  confidently,  that  there  cannot  be  (hewn  any  Record,  Book,  or  Statute, 
the  declaration,  and  the  maintaining  of  fedition  againft  the  Queen,  is  all  after  the  making  the  Statute  of  25  Bdw.  III.  in  which  Seditio  is  taken 
of  one  nullification ; for  if  they  might  have  been  taken  in  2 different  fenfe,  as  a capital  offence.  And  yet  the  AJirrour  of  JuJIkes  reckons  up 
the  juftihearion  had  not  been  good.  Philips  am!  Baddy's  cafe,  which  is  in  fever:.  1 kinds  of  Treafous,  which  he  divides  into  Tresf  .ns  againft 
Grift  4.  Rtp.f.  to.  a.  which  was  objected  by  Seijeant  Berkley,  makes  the  eeleftial  or  tcrrcftnal  Mujcfty  ; againft  the  ccUftial  Majrity, 
ftrongiy  for  me  ; for  there  an  action  upon  the  cafe  was  brought  by  a per-  as  Schifm,  Hercfy,  Mifcicaucy  (and  according  to  this,  the  "Book 
fun  for  thofe  words,  Thou  ha/1  made  a feditious  Jermon,  and  moved  the  people  of  5 R.  II.  Trial  54.  is  to  be  underflood,  which  fays.  That  a mifcrsaqc 
• See  Fertefeue,  f.  >ij.  the  which  wai  nut  cited  ; there,  never  Sedition,  Strife,  or  murmur  it  beau). 
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(hall  forfeit  his  Latins,  bccaufe  it  is  a kind  of  Treafon).  And  alfo  be  in  the  point,  or  more  ftrong  than  the  cafe  in  qneiHon;  and  it  was^/.  g. 
thews  divers  Treafons  againft  the  King,  as.  The  deflowering  of  the  King’s  £.111.  roil  39.  B.  P—  Peter  RujfcT  3 Cafe  *,  he  wa;  committed  to  prifon 
tlifell  Daughter,  &c,  but  not  a word  of  Sedition.  But  admit,  that  Sc-  by  the  Dcputy-JuAicc  cf  Nt’tb-fEah;,  bccaufc  he  was  acrufeu  by  one 
dition  imports  a greater  o/Feuce  than  Tumult,  yet  there  is  no  colour  to  Ir  idiom  Sedynucn  of  Sedition,  and  other  things  touching  the  King  : And 
fay,  that  it  is  Treafon  ; for  25  Edw.  III.  is  a fiat  bar  (that  I may  ufc  the  hereupon  a Comraiffion  i fluid  out  of  the  Chancery,  to  enquire,  if  the  laid 
Inner-Temple  phral'e)  to  rr.y  thing  to  be  Treafon,  which  is  not  contained  Peter  Rnffel  behaved  himfclf  well  or  feditiuuiiv  rigauift  the  King;  and  by 
in  it,  unlds  it  be  made  Treafon  by  any  fptcial  Act  afterwards;  and  25  the  inquisition  it  was  found,  that  he  behaved  himlclf  well.  And  upon 
Edm.  IH-  does  not  make  ir  'I  reafon.  Stamford  cites  Glorrvitle,  and  Brae-  an  Habeas  Corpus  out  of  this  Court,  his  body  was  returned,  but  no  Caufe. 
ten,  and  other  ancient  Books,  to  (hew  what  was  Treafon  before  the  laid  But  the  faid  inquifition  was  brought  hither  ou:  <•(  Chancery,  and  fortkae 
Statute,  and  v.  hat  not : And  he  fays.  That  it  was  a great  doubt  what  no  caufe  of  his  caption  was  returned,  he' prayed  delivery;  but  the  Court 
(hall  be  called  Treafon ; laving  that  all  agree,  that  any  thing  that  tends  would  not  deliver  him,  till  it  knew  the  caufe  of  his  commitment:  There- 
to the  death  of  the  King  was  Treafon.  3<?/»,  Now  examine  the  words,  fore  (taking  no  regard  of  the  faid  Inquifition)  they  now  fend  a Writ  to 

. agai‘Jl  Ui thofc  words  make  not  the  crime  more  heinous,  as  the  now  Juftice  of  /Pales,  to  certify  the  caufe  of  his  commitment.  And 

the  cafe  is-  I agree,  that  if  the  words  had  been, Sedition  1:  lake  envoy  thereupon  he  made  this  Return,  That  the  afore  hud  Peter  Rcfl  was  taken, 

the  Lfe  of  the  King — it  would  bavc  been  Treafon  ; yea,  the  very  thought  bccaufe  one  TVilhatn  Stfynan  charged  him,  tint  he  had  committed  divers 
of  Trcaion  is  Treafon,  (though  none  can  juJge  thereof  till  it  be  produc’d  Seditions  againft  the  Lord  the  King  ; mil  lor  snot  ■ he  was  detained, 
in  A (3 ) 1 o //.  VI.  47.  by  Neit-rer,  13  Joe.  B.  R.  John  Owen's  Calc,  and  for  no  other.  And  becaufc  the  Return  mentiohs  not  what  Sedition 
the  writing  of  a Left? r,  whereby  he  intended  the  death  of  the  King,  was  in  fpccial,  he  was  bailed,  but  no:  difeharged.  And  1 defire  the  bailment 
Treafon ; but  it  is  not  exprefitd,  that  the  railing  of  this  Sedition  was  with  of  the  prifoner  only,  and  not  his  deliverance.  I defire  that  the  Cafe  be 
fuch  intent;  whereby  this  differs  from  all  the  cafes  which  can  be  put,  in  well  obferved.  In  the  faid  Cafe,  there  was  an  adtuul  Sedition  againft  the 
which  there  isfucH  an  intent  of  the  death  of  the  King.  Alfo  this  railing  King;  here  is  only  a ftirring  up  of  Sedition.  The  words  of  the  faid 
of  Sedition  againft  Us,  (hall  not  be  intended  Treafon  ; for  if  it  had  been  Award  arc,  Videtur  tenia  ; which  are  the  folcmn  words  of  a Judgment, 

fo,  the  King  would  have  fo  exprefied’  it  by  the  word  Treafon  : I*'or,  as  in  given  upon  great  deliberation.  There  it  was, ftr  other  things  anctm- 

liis  gracious  difpolitinn,  he  will  not  extend  a fault  beyond  the  magnitude  tug  L h This  is  all  one  as  if  he  had  faid, — -for  ot‘:er  things  ageanflUt — 

thereof,  fo  he  will  give  to  every  offence  the  true- and  genuine  name.  If  Concerning  the  King,  and,  againft  the  King,  are  all  or.e,  as  appears  by 
the  Return  had  bren — egninfl  Our  Ptefon — it  had  been  more  certain,  that  25  E.  III.  t.  4.  de  Clem,  Stetmf.  12+.  IPe/lm.  t.  e.  15.  Bratton,  f.  119. 
it  concerned  the  King  immediately  ; this  may  be  againft  any  point  of  his  14  Eli- s.  c.  2.  And  the  words  of  the  Judgment  in  the  C*id  Cafe,  were 

Government.  And  the  proper  and  natural  ugnificarion  of  the  words, — not dimitt.tur — but,  idio  dimittendus which  imply  the  right  of  the 

again/}  Us — is  as  much  as,  againft  our  Authority,  our  Superintcndeney,  party  to  be  bailed.  The  faid  cafe  in  forte  things  was  more  particular  than 
againft  our  Peace,  Crown  and  Dignity,  which  are  the  ufual  words  in  our  cafe,  and  more  ftrong;  for  there  was  an  accufcr  to  boot,  which  wants 
every  Indictment  of  Felony.  Every  breach  of  the  Peace  is  againft  the  in  our  cafe.  There,  true  it  is,  that  he  was  coirtroittcd  by  the  Juftice  of 

King.  The  ufual  Return  upon  every  ordinary  Writ  out  of  this  Court  H oles,  and  here  by  the  King  himfclf ; but  this  makes  no  difference,  as 

is.  That  the  party  be  before  Us;  and  Contempt  to  this  Court  is.  Con-  to  this  Court:  for,  be  the  commitment  by  the  King  himfclf,  or  by  any 

tempt  again!!  Us  ; and  it  is  in  the  nature  of  Sedition  to  the  King.  Con-  other,  if  it  be  not  upon  juft  caufe,  the  parry  may  be  bailed  in  this  Court, 

tempts  in  the  Court  of  Star-Chamber  are  Contempts  againft  Us ; and  And  for  the  inquifition,  which  is,  mentioned,  it  was  no  trial  in  the  cafe; 
noon  them,  Coro  millions  of  Rebellion  ifliue  : and  if  the  parties  arc  brought  nor  did  the  Court  give  any  regard  thereto.  To  detain  the  prifoner  by  the 
in  upon  fuch  Comroitiions,  yet  they  are  bailable  until  their  conviction.  command  of  the  King  fin  gly,  is  againft  the  Petition  of  Right ; but  it  bc- 
Thc  King  (tiles  himfclf,  Ui,  in  Writs;  and  every  difobedicnce  to  any  tag  coupled  with  the  caufe,  the  cauic  is  to  be  confidcrcd,  and  the  truth  of 
Writtna.  be  faid,  Siditton  ogainjlUs.  Routs,  riots,  illegal  afletnblies,  may  the  caufe  is  to  be  intended,  as  well  where  it  is  mentioned  to  be  by  an 
well  be  faid  and  called,  Sedition  egainjl  Us : And  for  fuch  offences,  a mail  inferiour  Judge,  as  where  by  the  King  himfclf,  far  it  is  travcrfablc  nci-  , 
(ball  notbe  reftrained  of  his  Liberty  upon  an  it  may  be.  Such  a Return  is  thcr  in  the  one  nor  other.  And  22  H.  VIII.  roil  37.  B.  R.  ami  1 H.  ’ 
nccetTary,  by  which  the  Court  may  be  truly  informed  of  the  offence.  For  VI II.  nil  8.  liars ifon\  Cafe,  refolved.  That  a man  committed  by  the 
the  Writ  of  Habeas  Ctrpus  is,  to  lubmit  and  receive  what  the  Court  (hall  command  of  the  King  is  b ..liable.  And  33  Elat,  it  was  refolved  by  all 
ordain.  And  this  Return  of  this  nature  is  not  to  be  compared  to  Writs  the  Jufticcs  0!  England,  which  1 have  viewed  in  Chief- Juftice  Anderfon‘% 
which  are  general,  and  make  a brief  narration  of  the  matter,  and  are  pur-  Book,  under  his  own  hand,  and  it  was  produced  in  Parliament,  That  all 
fued  and  explained  by  fubfequent  declarations.  And  yet  I urge  not,  that  men  committed  by  the  Privy-Council  arc  bailable,  if  the  commitment  1 
the  Return  ought  to  be  as  certain  as  an  Indictment ; for  an  Indictment  of  be  not  for  Hi^h-T reafon.  In  all  cafes  of  commitment,  an  acculer  is  I 
Murder  is  not  good,  if  it  lack  the  word  Murdravit.  But  the  Return  underllood.  auppofe  that  the  accufution  mentioned  in  Rujf.P s Cafe  of 
upon  an  Habeas  Corpus,  q.  d.  interfee  it  1.  S.  upon  prepenfed  malice,  is  Sedition,  had  been  an  accufatioa  of  Treafon,  then  the' Judge- ought  not 
good  ; for  the  nature  of  the  thing  is  exprefied,  although  the  forma!  word  to  have  bailed  him  of  right,  and  no  man  will  fay,  but  chat  tbs  faidaccu- 
be  wanting;  but  out  of  the  Return,  the  fubftance  of  the  offence  ought  fation  was  a good  caufe  tocommithim.  But  the  difeovery  of  the  offence 
always  to  appear,  which  appears  not  here.  But  it  hath  been  faid  by  tbe  | ought  to  be  afterward  in  an  Indictment. 

other  fide,  Thai,  let  die  caufe  in  the  Return  be  as  it  will,  yet  it  is  noc  Fourthly , Iconic  to  t he.obj c&tioits which  have  been  roadeon  thccontrary. 

travcrfablc,  9 II.  VI.  54.  and  I confefs  it.  But  as  Coke' s n.Rtp.  P.93,  j I.  It  was  objected.  That  this  was  a cafe  of  great  confcqucnee;  1 cou- 

Jnmes  Bagg' 5 Cafe  is,  the  Return  ought  to  bavc  certainly  fo  much  in  it,  : fefi.  it,  but  this confcquence  is  not  to  the  King;  forif  ic  be  truly  Treafon, 
that,  if  it  be  falfe,  the  party  grieved  may  have  his  action  upon  the  cafe,  then  they  might  have  returned  T reafon,  and  men  the  party  was  not  to  be 
And  the  grievance  complained  of  in  the  Petition  of  Right  is,  That  upon  bailed  of  right,  till  there  (hould  be  a failure  of  profecution  ; as  was  lately 
fuch  Return  no  caufe  was  certified,  that  is,  no  fuch  caufe  upon  which  1 in  Melvin’s  Cafe,  who  was  bailed  for  lack  of  profecution;  the  Return  be- 
any Indictment  might  be  drawn  up;  for  we  never  underftand,  that  the  I ing  foi  High-Trrafon. 

party  (hall  be  tried  Upon  the  Habeas  Corpus,  but  that  upon  the  matter  j 2.  It  was  objected  that  there  can  be  no  convidl-on,  as  this  cafe  is,  there- 
contained  within  it  an  Indictment  fliall  be  made,  and  he  fhall  have  his  [ fore  there  ought  to  be  coercive  powui  to  reftrain  the  pi  i timer.  This  is 
trial  tipon  it.  And  yet  it  is  clear,  and  it  hath  been  agreed  of  all  hands,  ! ftrange  news  to  me,  that  there  fhall  be  any  offence  for  which  a man  can- 
in  the  argument  of  the  grand  Habeas  Corpus,  Mich.  3 Cor.  in  this  Court,  ! not  be  convicted.  And  if  there  can  be  no  conviction,  it  hence  follows, 
that  if  the  caufe  be  certified  upon  the  Return  of  the  Habeas  Corpus,  that  ' that  there  is  no  offence  ; and  if  there  be  no  offence,  mere  ought  by  con- 
the  Court  may  judge  of  the  legality  of  that  caufe.  2.  Corifider  the  parts  ' fequcnce  to  be  no  imprilonment. 

of  this  Return,  as  they  are  coupled  together, for  notable  Contempts  by  3.  The  cafeof  14  /-/.  VII.  VIII.  hath  been  objected,  that  a Juftice  of 

him  committed  againjl  Our  Self  and  Our  Government,  and  for  firring  up  of  : Peace  may  commit  Rioters  without  bail.  1 confefs  it,  lot  ibis  is  by  force 
Sedition  agenrfl  Us. — Upon  the  entire  Return,  the  King  joins  Sedition  with  of  a Statute  which  ordains  it. 

notable  Contempts  ; fo  that  it  is  as  much  as  if  he  had  faid,  that  Sedition  4.  It  hath  been  objected.  That  if  an  houfe  be  on  fire,  it  is  lawful  to 
is  one  of  the  notable  Contempts  mentioned  in  thefirft  part  of  the  Return,  pull  down  the  neighbour’s  houfe,  for  the  prevention  of  further  mifehief ; 

fo  that  he  makes  it  but  a Contempt.  For  the  generality  and  inccttainty  of  and  the  cafes  of  22  off.  and  22  E.  IV.  that  every  man  may  juftify  the  co- 
thc  Return,  i refer  my  fclf  to  the  cafes  put  by  rAi.A/k,  and  I will  not  wave  ercion  of  a mad- man.  I anl'wcr.  That  thefc  cafes  arc  true,  as  of  ncrclKty, 
any  of  them.  Tiue  it  is,  if  the  Return  bed  been,  that  it  was  for  Treafon,  and  no  other  evafion  : but  here,  bail  is  proffered,  which  is,  body  for  body, 
he  had  not  been  bailable  but  by  the  diferction  of  the  Court,  and  fuch  Re-  Fire  is  fwift,  and  cannor  Ik  puniflied,  and  no  caution  can  he  obtained 
turn  would  have  been  good;  but  it  is  not  fo  of  Sedition.  Gard.  157.  j thereof.  But  obferve  the  true  inference  and  confequence  of  this  argu-i 
Treafon  is  applied  to  a petty  offence,  to  the  breach  of  Truft  by  a G uar-  j ment ; If  my  houfe  be  on  fire,  my  neighbour’s  houfe  muft  bs  pulled  down  t 
dim  in  Socage ; but  it  is  not  Treafon.  And  fo  Sedition  is  of  far  lefs  nature  j Mr.  Se/den  is  feditious,rr^c,  Mr.  Herbert,  his  neighbour,  muff  be  imprifoiicd. 
than  Treafon,  and  is  oftentimes  taken  of  a T refpafs  ; it  is  not  Treafon  of  ( 5.  It  hath  been  objected  out  of  Br,  Treafon , 24.  t M:<.  That  the  faid 

itfelf,  nor  feditiosi  was  never  ufed  in  an  Indictment  of  Treafon.  It  was  ! Statute  cf  25  E.  III.  is  taken  largely,  and  that  the  detaining  of  a Cattle 
not  Treafon  before  the  25  of  Edw.  III.  nor  can  it  be  Treafon  : for  25  ( or  Fortrcfs  is  Treafon.  To  this  I "anfwer,  that  the  hare  declining  of  a 
Edw.  III.  is  a flat  Bar  (as  I have  Paid  before)  to  all  other  offences  to  be  Caftle  is  not  Treafon,  unkfs  it  be  with  intention  of  the  death  of  the  Kin"  ; 
Treafon,  which  arc  not  contained  within  the  faid  Ac!,  or  declared  by  any  but  the  taking  of  a Caftle  is  Treafon.  And  the  cafe  th.  re  meant  by 
Statute  afterwards.  And  there  arc  offences  which  arc  more  heinous  in  Broil,  is  Co  flu  tie's  Cafe,  Dy.  128.  And  I confefs,  1 3 Elias.  Dy.  290. 
their  nature  than  Sedition  is,  which  are  no  Treafon,  as  Infurrccliuns,  Dr.  Story's  Cafe  a,  that  conlpiracy  to  invade  the  Kingdom,  is  Treafon  ; 

(jfc.  which  fee  in  the  Statute  1 1 11.  VII.  cap.  7.  2 H.  V.  tap.  9.  8 H.Vl.  ' for  this  cannot  be  without  great  danger  cf  the  death  of  the  King ; for, — 
cap.  14-  5 R.  11.  tap.  6.  17  £.11.  tap.  8.  And  by  3 and  4 £.  VI.  j anno  tenenti,  omnia  dot  qui  jufht  negat. — And  all  thofc  Indictments  were, 
tap.  5.  the  alTemblv  of  twelve  perfons  to  attempt  the  alteration  of  any  Law,  1 that  they  intended  the  death  of  the  King  ; but  no  fuch  intention  is  cx- 
and  the  continuance  together  by  the  fpacc  of  an  hour,  being  commanded  ( prefied  here. 

to  return,  is  madcTreafon  ; which  Ac!  was  continued  by  the  Statute  of  | 6.  1c  hath  been  objefled,  That  this  cafe  is  out  of  the  Petition  of  Right, 

I Mar.  cap.  12.  and  1 Etiz.  cop.  16.  but  now  is  expired  by  her  death,  and  becaufe  in  this  return  there  is  a caufe  (hewed.  But  the  grievance  wheic- 
is  not  now  in  force,  (although  thccontrary  be  conceived  by  fome)  which  1 upon  the  Petition  of  Right  was  framed,  was,  where  no  caufe  was  re- 

1 pray  may  be  well  obferved.  By  the  Statute  of  14  Elm.  cap.  1 . rcbclli-  I turned.  It  is  true,  that  the  grievance  goes  no  further,  but  where  no  caufe 

ous  taking  of  the  Caftles  of  die  King  is  made  Treafon,  if  they  be  not  de-  was  returned  ; for  tha|  was  the  grievance  at  that  time.  But  the  words  of 
livcred,  bdc.  which  (hews  Clearly,  that  fuch  taking  of  Caftles  in  its  nature  1 the  Petition  of  Right  are  further, — without  being  charted  with  any  thing,  to 

was  not  T reafon.  But  the  faid  Statute  is  now  expired  ; and  alfo  all  Sta-  xvh'uh  they  might  make  ensjiutr  by  tbe  Lata which  implies,  that  fuch  caufe 

tutes,  creating  new  Treafons,  are  now  repealed.  But,  for  a conclufion  ought  to  be  contained  in  the  Return,  which  being  put  into  an  Indiclrocnt, 

of  this  part  of  my  argument,  1 will  cite  a cafe,  which  I think  exprefs  the  party  may  have  bis  anl’wcr  thereto. 

• See  Shower's  Magiftracy  of  England  vindicated,  in  vol.  UI.  p.  <84. 

See  alto  Sir  Job*  lUrwki's  Reply  to  the  Magiiiracy  of  England  vindicated,  (a  FoJio  Pamphlet]  p. 
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7.  It  was  objected.  That  the  Return  Giall  not  he  cottftrucd  and  ex- 
pounder] by  I ruction*.  I Deliver..  Thee  we  need  not  make  fuch  au  expedi- 
tion j tor  U r joint  coniiiu&ion  thereof  makes  more  for  us,  than  the  feve- 
ial,  as  is  {hewed  before. 

8.  That  agrncral  Return  is  fuflkient,  and  it  r.eeJ  not  have  terms  of  art 
in  it,  as  ait  Luuibimeiit  ought  to  have.  For  anfsver,  f confefs  it;  but  1 
afl, no.  us  utnvc,  ln.ua  Return  ought  to  be  fo  particular,  that  the  nature 
©I  the  1 hence  ought  to  appear  on:  of  it : and  it  is  not  to  be  compared  lo 
general  W tits,  as  Apojhnd  capiendo , Idiot.: , Xctnin.mda , Ltfrija  a-rtvtnd.,  and 
the  like  : for  thole  Writs  are  good  enough,  becaufc  they  contain  the  very 
matter.  And  although  it  bath  been  f::id,  that  there  are  two  kinds  of  Le- 
pers, yet  1 never  heard  but  of  one : and  the  Writ,  tU  £ Jautxo  umbterende, 
is  general,  and  good,  bccaufe  it  is  but  a Writ  of  execution  upon  a Judg- 
ment given  by  the  fpiritual  Power.  But  bscaufc  they  might  not  meddle 
with  the  blood  of  any  man,  the  execution  is  by  the  ftcular  Power. 

9.  It  hath  been  objccleJ  cur  of  3© *01  19.  that  the  King  would  have 

one  drawn  and  hanged  for  bringing  into  England  the  Bulls  of  the  Pope, 
gut  the  Bock  anfwcrs  itfclf,  for  he  was  not  drawn  and  hanged. 

JO-  The  butntc  of  Wijhr.in.  1.  cap.  13.  wus  ojneded.  But  as  oft  as  that 
Statute  is  olijeiifd,  1 will  always  cry  out.  The  Petition  of  Right,  The  Peti- 
tion of  Right  ! as  the  King  01  France  cri-.l  out  nothing  hut  France,  Frond  ! 
wht  n ail  the  fcvernl  Dominions  of  the  King  of  Spain  were  objected  to  him. 

I t.  A curious  dWlindiou  kith  been  taken  by  Serjeant  Davenport,  be 
tween  I hr  ring  Ta  Sedition,  and  (lining  Up  Sedition  ; for  the  lirll  implies  an 
inclination  only  to  do  it.  the  iccond  implies  an  act  done.  But  this  is  too 
ntcr,  lor  if  a man  dir  up  Sedition,  or  to  Sedition,  if  it  be  with  intention  of 
the  death  of  the  King,  the  one  and  the  other  is  Treafon. 

12.  The  opinion  of  Ftrtejlue  in  31  H.  VI.  10.  b.  hath  been  objected, 
That  for  an  offence  done  to  the  Court,  a man  may  be  committed  before 
conviction.  To  this  1 anfwer,  1.  That  the  Book  does,  not  fay.  That  lie 
foill  be  committed  without  Bail.  2.  The  offence  being  done  in  face  of 
the  Court,  the  very  view  of  ttic  Court  is  a conviction  in  Law. 

13.  1 here  was  objected  the  2 4 of  Eibcu.  111.  23.  Sir  Thomas  Fit  Jut's 
Cate,  who,  for  going  aimed  in  the  Palace,  was  committed  by  this  Court 
without  hail  or  mainprise ; which  Teems  to  be  the  ftrongeft  and  hardrit 
cafe  that  hath  been  objected.  But  the  anfwer  to  it  is  clear,  and  undeni- 
able; lor  the  Statute  of  2 F.  111.  tap.  3.  is.  That  if  any  one  come  armed 
before  Urc  Juftices,  hrfhall  forfeit  his  armour,  and  (hall  be  imprifoned  du- 
ring the  King's  pleafure  ; fo  that  by  the  exprefs  purview  of  the  Statute, 
luch  a man  ts  not  bailable.  So  my  concluiion  remains  firm,  notwi.h- 
flauding  any  of  thofc  objections.  T hat  the  pri loner  here,  being  com- 
mittid  before  conviction  of  any  offence,  (it  being  not  poflibie  to  undcr- 
Itand  this  offuicc  Treafon)  is  bailable  ; and  that  he  is  bailable  here,  I will 
oiler  two  other  rations  : j.  The  return  iu  here  for  Sedition  ; and  there  is 
an  information  in  the  Star- chattier  againll  the  prifoner,  fur  fcdjticni*  Prac- 
tices agarr.it  the  King  and  his  Government.  1 will  not  affirm,  that  they 
are  the  fome  offence,  but  there  is  lotnc  probability  that  they  arc  the  (eti- 
farr.c  and  if  tlicy  be  the  liune  offence,  then  the  feuitron  hero  intended  is 
not  Treafon, and  fo  the  party  is  bailable.  2.  This  prrfoncr  was  ready  at 
this  Bar  the  lafk  Term,  and  here  was  a Grand-Jury  at  Bar  the  laft  Term, 
and  here  was  the  King's  Counfel  prefent,  who  arc  moft  watchful  for  the 
King  , and  yet  an  ludiflmciit  vra,  not  preferred  to  litem  again  ft  this  pri— 
foner.  Which  things  induce  rr.c  to  he  of  opinion,  that  the  offence  here 
mentioned  in  this  Return  is  not  Treafon,  or  fo  great  as  is  pretended  on  the 
other  lide.  I will  remember  one  cafe  which  perhaps  may  be  objefled, 
(ar.tl  yet  ! thinr.  they  will  not  object  it)  and  fo  conclude.  1 1 R.  11.  Par- 
liament Roil  14.  in  the  printed  Statute,  cap.  3.  and  5.  where  it  appears, 
that  divers  queuions  were  propounded  by  the  King  to  Trefdiim  and  Belk- 
nap, the  two  C h ief- J offices,  and  to  the  other  juftices : one  of  which  quef- 
ttous  was,  liow  they  arc  to  be  punifbed,  who  re  tilled  the  King  in  cxercifing 
•his  Royal  Power,  (Ac.  ? And  the  anfwer  of  the  Judges  was,  unit  voce, 
that  they  arc  to  be  punifbed  as  traitors  ; and  21  R.  11.  cap.  21.  this  opi- 
nion was  confirmed.  But  afterwards  in  1 H.  IV.  cap.  3.  and  4.  and 
I Li.  I V . in  the  Parliament-  Roll,  numb.  66,  67.  the  J udge s were  queftion- 
cd,  for  their  opinion,  in  Parliament.  They  anfwcrcd.  That  they  were 
threatened  and  enforced  to  give  this  opinion,  and  jthut  they  were  in  truth 
of  the  contrary  opinion.  Ann  Biikr.np  laid.  That  he  acquainted  and 
protefled  to  the  kail  of  Kent  aforchand,  that  his  opinion  was  always  to  the 
contrary.  But  the  Parliament  was  not  content  with  tbefe  cxcufes,  but 
thev  were  all  adjudged  Traitors;  and  Trtfdian  s cud  is  known  to  all,  and 
Belknap  was  banrlhed ; for  his  wife,  in  2 li.  IV.  brought  a Writ,  with- 
out naming  her  hulb.nd,  becaufc  he  was  baniflicd.  And  the  Lid  statute 
of  21  R.  It.  was  repealed.  Therefore  upon  the  whole  matter  I conclude, 
that  the  prifor.er  ought  to  be  bailed. 

On  the  fame  day.  Sir  Milts'  Hibart , and  Benjamin  Valentine,  and  Denxil 
Hdltt,  kfquircs,  were  at  the  Bar,  upon  an  Habeat  Corpus  directed  to  the 
feverai  pri  font;  and  their  Counfel  was  ready  at  the  Bar  to  have  argued  tne 
cafe  for  them  alio : But  bccaufe  the  Dime  Return  was  made  as  above,  th-y 
f*id,  That  all  of  them  would  rely,  upon  this  argument  made  by  Mr.  Lit- 
title  11. 

Mr.  Scldcn’r  Argument  *. 

Tj  PON  the  Writ  of  Habeas  Carpus  ad  Jubjieiendum  U recipiendum,  di- 
rected out  of  the  Kinfs-Bencb  to  the  Lieutenant  of  the  Tenter,  he  re- 
turn?, that  the  prifoner  was  firft  committed  to  his  cuftedv  by  a warrant  of 
the  Lords  of  the  Ft  ivy-Council,  dated  4 Martii  5 Careli  Reg::,  and  reciicS 
the  warrant  wherein  the  King's  pleafure  for  the  commitment  is  alfo  fig- 
f jfied.  And  farther,  he  returns,  that  the  prifoner  is  detained  by  him,  by 
firtue  of  another  warrant,  afterward  directed  to  him,  under  the  King's 
®*n  hand,  dated  the  7th  of  May  following;  wherein  i;  islignifred,  that 
h"  was  to  take  knowledge,  that  the  commitment  was  for  actable  contempt! 
j a»mitted  ogainjl  Our  Self  an  J Our  Government,  and for fit  ring  up  of  Sedition 


a ’Fuji  Us,  With  a command  to  detain  him  srtri!  bin  Mricfb’?  pfesfurd 
were  farther  known,  lie.  And  fo  certifies  the  Cottrr,  shut  the  lb  arethe 
caufcs  of  taking  and  detaining  him.  and  brings  in  his  Body  according  to 
the  Writ.  And,  whether  upon  tin*  Return;  theprinmer  might  to  be  de- 
livered by  the  Court,  up-n  (utficirn:  bail,  or  remanded  to  the  To"*',  •»  the 
quell  ion  r That  is,  fuppafmi  the  Return  to  be  every  way  true  ( -J 1 in  all 
cafes  it  mull  be  fuppofiJ,  when  thrqusftioit  arifes  up  n a Return),  Whe- 
ther there  be  fufficiritf  caufe  e.tpteflid  tn  ir,  for  which  the  prifoner  ought 
to  be  remanded  i Or,  r - r the  cu..|e  of  the  commitment  be  fuch  (:.s  it  isex- 
preffed  in  the  Return)  that  he  ought  V>  he  bailed  ? If  there  were  no  more 
in  the  cafe,  but  the  Lords,  or  the”'  ingS  command  only,  without  farther 
caufe  (hewed  of  the  commitment ; then  it  were  clear,  by  the  declaration  sf 
both  Houfes  of  IV lament,  and  the  anfwer  of  his  iVjjeftjr  to  'hat  decla- 
ration. tn  the  late  Pet  it  im  ef  Right,  that  the  piifoners  t<»  hr  remand- 

ed. And  the  objections  that  fbmc  bavj  made,  out  o!  the  Statute  ol  i'Acjl- 
minjltr , the  firft,  cap.  15.  Thai  prifan*  commuted  by  command  of  tile 
King,  are  not  repinnj/wfe,  ami  out  o'  Stamford,  fol.  73.  as  If  he  interpreted 
bailable  (which  ini.'rrd  he  doth  nor,  if  he  be  obferved ) to  bn  u nderftoo.l  iit 
that  Statute  by  rrfltvifablt,  ami  the  like,  arc  directly  again!!  the  very  body 
of  the  Petition  of  Right,  and  were  fo  fully  c’eri  itl  in  ihr  debates,  out  of 
which  the  Pehii-n  of  Right  wr.s  framed,  that  to  ilifpute  thi  m again,  were 
but  toquellion  what  the  whole  Parliament:  had  already  icfolved  on,  as  the 
certain  and  eftablilhed  Law  of  the  Kingdom.  No:  is  it  timr.'y  :;>dil‘pute 
here  again  the  general  power  of  comnntfi'.ent,  by  the  Lords  or  by  the  King 
himfclf.  There  is  a commitment  in  the  cafe,  -md  there  is  a caufe  {hewed 
of  that  commitment,  and  of  the  detainer  in  pri  Ion  ; ami  ihr  quality  of  that 
caufe  only  is  truly  die  foie  queftion  ; to  the  dating  of  which,  th:  nature- 
and  courfe  of  bails  upon  offences  either  returned  grntr.illv  upon  Habeas 
Cvpus , or  appearing  more  fpccially  upon  In-iiCtmcn:*.  ••  ihv.r;iv  -o  be  Cult 
opened.  All  offences,  by  the  Laws  A tve  Realm,  being  if  two  kinds: 
The  fiifi,  punidiablc  by  lufs  of  life  or  lim*..  ii>e  fcco-ui,  by  fine,  orfotr.o 
pecuniary  mulct,  or  damage  and  imprifbnroemr,  or  hy  or.sof  rhem  ; and 
thufe  of  the  firft  kind  being  Treafon,  Murder,  Felonies  c.f  lefs  nature,  and 
fume  marc  ; anJ  of  the  Iccond  kind,  bluodfheds,  affray.-,  and  ocher  tref- 
pallcs:  If  any  prifoner  ftand  committed  (though  bcf.irr  conviction)  for 
Treafon  or  Murder  ; the  Judges,  for  aught  appears  in  the  Book:  , have  not 
often  uftd  to  lei  him  to  bail,  unlefs  it  have  appealed  to  them,  that  there 
hath  been  cither  want  of  profecution,  ur  of  evidence  to  proceed,  or  that 
rhe  proceeding  through  difability  of  the  appellant  (in  cafe  of  appeals),  as 
when  he  is  excommunicate,  is  delayed  1 or  that  the  evidence  is  (light,  or 
fome  fuch  like  caufe.  So  chat  in  the  bailing  upon  luch  offences  of  the 
higheft  nature,  a kind  of  dtferction,  rarlter  than  uconftan:  Law  hath  been 
exercifed,  when  it  ftantls  v/holly  indifferent  in  the  eye  of  the  Court,  whe- 
ther the  prifoner  be  guilty  or  not  f.  And  according  to  that,  they  often 
let  to  bail,  detain  in  prifon,  or  remand  the  prifoner.  Alfo  in  Felonies  of 
Ids  nature-,  which  .being  all,  as  thufe  of  thegreateft  nature  capital,  and  fo 
the  puniflnnent  of  the  fame  above  imprifoxnnonr,  the  imprifonment  of  the 
offenders  without  bail,  is  only  ufed  cd fahmn  cajlediam,  and  cannot  be  uftd 
adpeennm.  But  if  a prifoner  before  conviction,  or  fomewhat  that  fuppiics 
a conviction,  (Jo  the/,  fore  .ilfo  fit  enough  before  convicliun)  (iaitd  commit- 
ted  for  ticfpaffcs  only,  as  all  offences  of  the  iccond  kind  are,  and  arc  pu- 
niibable  only  by  fine  and  impriloumqnt,  or  by  one  of  them  (in  which  cals 
imprifonment  is  robe  thchighrii  part  of  his  punifllmcnt,  after  convidiion) 
there,  by  die  conlfant  caurlr  (unltlw  fptne  fpccial  . Ad  of  P.irliamen:  be  to 
the  contrary*  in  fome  particular  calc)  upun  efftr  of  g.  od  bail  to  t!  • Court, 
he  is  to  be  balled;  which  agyee$  aiiownii  a!i  juliice  an:1.  cxaCluel  • of  rca- 
fon,  that  foboth  the  Coiiit  may,  by  hi'  furccics  and  bail  (to  whole  care  he 
is  a-new  committed ) he  .-.(lured  iq  have  him  ready  at  the  day  given  him 
upon  ilic  bail,  tonnlwcr  all  proceeding  againll  him  ; and  he  tumlcif,  ha- 
ving furcties  that  fo  uudcrtkkc  lor  h.s  appearance,  may  not  be  c mpellcti, 
b.n  rc  com  iciion,  to  it.dure  that  contimuily.  ad  ctijUdietm  only,  woich  is 
the  higheft  part  of  what  he  is  to  fuffer,  al’tcj  com-Ktren,  adpccunm.  So  that 
in  c,t.s  oi  imprifonment  for  offence:,  of  die  fitft  kind,  divers  circumftan- 
ecs  might  be,  for  w hich  fttfficicnt  n..il  offered  rni -ht,  according  to  iheule, 
be  rtfufed  by  the  Court.  But  in  cafoj.  of  imprifonmcut  for  offences  of  tire 
freend  kind,  (ufficienLbail,  afferud  hcfr.ic  convicr-.n,  ought  of  common 
right  to  be  accepted  ; laving  (till,  where*  fptcial  Ait.of  P.riiumeut  alters 
the  Law  in  fome  purciqikr  calc  . but  there  1 • no  colour  or  pretence  of  any 
fuch  A Cl  concerning  the  cafe  m queilion ; In  tnat  weafe  to  examine  it  (for 
the  point  of  bailing)  uijiy  at  the  Common  Law. 

"l'hr  ( lasts  then  oi  rhe  qur.llion  is  but  thi*:  Whether  that  cxprellio«,/«- 
t.f  table  Contempt  1 agi:’.i/.  Our  Self,  ,i.J  Our  Ga.ernr.r  and  for  jiirring  up  of 

Stditisn  again/I  U>,  do  denote  any  offence  of  the  foil  kind  ? VVlneh,  if  it  da 
not,  or  foda  not,  as  that  tlie  Court  may  by  tiic  wards  iff  it  be  fufficiently 
informed  that  it  is  fome  offence,  at  lealt,  of  she  fiiil  kind  ; the  foul,  in  this 
cafe,  ought  :o  be  accepted.  The  offences  in  the  Return  being  two ; fitft, 
notable  Contempts,  and  then  Jlir’ing  of  Sedition,  and  both  ncaiijt  the  King. 

There  can  be  no  queftion  madeol  it,  but  that  all  Contempts,  of  what  kind 
foever,  that  are  punillnble  by  the  Laws  of  the  Realm,  are  again (8  King 

and  his  Government,  immcJial-.lv  or  mediately.  AnJ  alt1,  o’  tne  latitude  of 
them  be  fuch,  as  that  fome  may  valily  exceed  Others;  yet  they  are  alj,  as 
Ctntempts,  only  trcfpafies,  (Ac.  punidiablc  only  by  fine  o:  impafonmenL,or 
by  both,  but  not  until  conviction  of  the  parties  («s  neither  arc  other  like 
offences),  unlefs  lire  Contempt  he  in  the  face  of  fome  Court,  again  ft  which 
it  is  committed,  which  funpiies  a conviction.  Now  in  this  cafe,  the  Con- 
tempts are  only  exprefl:d  .11  a geireulity,  and  no  conviction  appeal  s of  them. 
So  that  for  that  part  of  the  Return,  there  . can  be  no  colnui  why  the  bail 
ought  not  to  be  accepted.  But  all  the  doubt  of  the  caff  depends  upon  the 
fccond  offence;  that  is,  the Jiirring  up  of  Sedition  itgaij!  the  tung.  Which  if 
i.  be  an  offence  pul  v of  the  fame  kind  as  Contempt!  -re, or  a mere  trefpals  only* 
to  the  Kiqg  ; or,  ii  fo  the  word*  of  the  Return,  1:  * no;  to  the  Cou.c 

to  be  an  offence  of  the  firft  kind,  that  is,  either  1 reifon,  or  Felony 


„ T;e  Editor  of  Mr.  Sr/im’tWorlu,  in  his  Preface  to  the  tliird  Volume,  fay*,  “Ttii  is  t lie  Suhftaocc  of  an  Argument  made  in  Us  (Mr.  Sr:.h  own  Cafe,  ant!  which  was 
jPrenuuncetl  by  Mr.  Littleton.”  But  as  there  i*fu  great  a difference  between  Utem,  wc  leave  the  Reader  lu  judge  (if  that  1 a::d,  as:'  .roukcir,-.  in  ^iaud  a pidnt  aiUie  Li- 
the  Subjeft,  luive  therefore  given  both. 

Vide  a »SSS.  p!«  $.  j.  aflif.pl.  ta.  43.  aflif.  pi.  40.  ad.  affif.  pi.  47.  41.- aiflf  pi.  14.  ai.  £Jau.  IV.  fol.aj.  tad  71.  iJrext,  til.  Mainprife  do  4c  43.  s,  Elat.  JOper,  fob 


pt  lesftj 
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( 231  ) 1 7.  Proceedings  againft  W 

at  lead,  (there  being  noconviftion  in  the  call-)  the  prifener  ought  to  be 
bailee.  For,  unlels  the  Court  be  affured,  out  of  the  words  of  the  Re- 
turn, that  the  prifoncr  Hands  committed  for  l'ome  fuch  cauft,  for  which  he 
might  not.  of  right,  demand  his  bail  ; it  is  clear  they  Ought  to  bail  him. 

It  rrtH  therefore  to  examine  the  nature  of  the  offence  comprehended  in 
thole  words,  jiirt  - ■ « ; • , ug.n-f  If  ii  be  any  thing  above  what 

is  rrcfpafs  only,  plainly  it  mu:!  - i;:.  r Tresfen  or  Felony.  For  Felony* 
no  man  pretends  that  by  thole  v.-'.rds,  any  hind  of  Felony  is  to  be  under- 
lined. The  queftton  then  mull  be,  whether  ihe  /hrhtg  up  Jtdtiim  again/ 
the  Kin/  be  Trealon  or  no  ; thai  15  High-T reafen,  m all  *1  reafen  is  t hat 
toucheth  th;  King,  as  Tralbiii  For  Pct:-Ticafen,  by  U:e  Common 
Law,  is  Felony,  in  regard  of  ihe  King,  and  Trcafon  only  with  reflect  to 
per  funs  ilain,  agair.it  the  faith  and  obedience  due  Horn  the  offender]  and 
therefore  the  ia.liftments  "I  it  fey,  felonies  is * prsditarie. 

In  the  coufidcntiioA  of  the  qudtion  thus  fluted,  firft,  the  ufe  of  the  word 
/edition , and  the  fenfe  of  it  in  our  Language,  snu  us  our  Laws,  that  re- 
ceived it  out  of  that  language,  is  to  lie  examined  ; and  then  what  thofe 
words,  again/  us,  import.  Uut  of  both  which,  it  will  be  cafily  concluded, 
that  the  offence,  it  is  exprdTed  in  the  Return,  although  it  be  a great  One, 
yet  it  is  only  a trefpiu's,  and  pumihable  by  line  only  or  imprifonment,  or 
both  of  them.  For  fedslisn,  and  the  general  notion  of  it ; we  have  r.ot 
either  in  the  divifianot  explication  of  offences  that  neenr  in  our  Books, 
an  txpref-.  definition,  defer  ipt  ion  or  declaration  of  it,  though  it  occurs 
lometiir.es,  as  mingled  with  fome  other  offences,  and  the  adjcclivc  of  t 
ojtener  than  the  lubilantivc:  Net  hath  there  been  yet  found  any  indiftment 
or  proceeding  upon  the  crime  of  /cation,  by  that  name  Gngly,  as  an  of. 
fence  in  Law,  dearly  enough  known  by  itfclf.  Uuhrurful  aJJimblits,routs, 
riots,  commotions,  arc  the  neared,  if  in,:  tin-  veiy  th  ngs  that  by  other  names 
do,  for  ihc  moll  parr,  exords  what  fedition  is  in  our  Laws.  Fid.  3 Hen. 
Xil.fol.  1.  & Bruit,  ri*ts  4 5.  But  r/ur  language,  rather  than  our 

Laws,  hath  received  the  wot'J  from  Latin,  and  thanes  hath  in  preambles 
of  Statute;,  and  of  ind.ftments,  fometimes  infer  led  it;  fo  that  milling  an 
exprefs  expolition  of  the  word  in  our  Law,  we  have  reafen  to  feek  fot  i* 
firft  in  the  language  .whence  wc  received  it,  and  then  in  the  ufe  of  it  m 

In  Latin,  that  which  is  mutiny,  railing  of  tumult,  affembling  of  any 
armed  powsr.  or  conventicles,  or  the  like,  is fedition.  Whence  it  is,  that 
in  the  Civil-Law,  f ditto  tnmultus  are  frequently  joined  ; and  soncitatores 

ftdiiiir.is,  and  akhreifrdilimii,  occur  in  the  text  of  that  Law  *,  for  fuch 
as  llir  up/d  lion.  And  thence  alfo  /ditto  wilt  laris  is  ufed  for  a mutiny  of 
the  Soldiers  in  the  Array,  in  Tacitus  and  other?,  and  that  for  no  more  than 
the  profclfing  thcmfclves  againft  any  command  whatfoever  given  by  the 
General.  In  this  fenfe  it  is  ukd  alfo  by  a Lawyer  of  Epb/jut , in  (he  holy 
text,  where  Demetrius  rhefilvcr  fnrith  aficmbled  the  reft  of  his  company 
ugahft  St.  Paul,  for  preaching  againft  Diana.  “ Forwcai'c  (faith  he, 

•*  (peaking  to  appeal--  the  afiembly)  even  in  jeopardy  10  be  3Ccufed  of  this 
“ day  s frdtihu.  fersfmuch  as  there  is  no  caufe  whereby  we  may  give  a 
“ reafon  of  this  concourfc  of  people,”  Adis  xix.  ^o.  In  the  fame  fenfe 
Ttrtullus , an  Orator  and  Lawyer,  pleading  againft  St.  Paul  at  Ctrfnrea,  be- 
fore Felix  the  Governor  there,  “ We  have  found  this  man  a mover  of  /- 
“ dition  wnongft  all  the  Jews  throughout  the  World,  and  a chief  mam- 
“ earner  of  the  feft  of  the  Nazar  1 ncs,"  Acts  xxiv  5.  And  fuch  like  tef- 
timoiiies  are  very  obvious.  In  the  l'c!f-fame  fenfe  the  word  was  received 
into  our  language,  as  we  may  fee  in  that  Aft  of  Parliament  againft  the 
Lollards , under  Hen.  IV.  1 Htn.  IV.  r.  15.  The  words  there  arc, 

•*  That  they  taught  openly  and  privily  divers  new  doftrines,  contrary  to 
“ the  faith  and  determinations  of  the  Holy  Church  ; and  of  fuch  feft  and 
“ wicked  doilrinc  and  opinions  they  make  unlawful  conventicles  and 
“ confederacies,  they  hold  and  exercife  fchool.s,  they  make  and  write 

books,  they  do  wickedly  inftruft  and  inform  people."  Et  ad  fsditiontm  feu 
infurreftionem  excitant  quantum  poffunt,  & magnas  diflentioncs  itdivifi- 
oncs  in  populo  feciunt.  Ret.  Pari.  2 H.  IV.  n.  48.  11  And,  as  much  as  they 
“ may,  incite  and  flirthcm  to  /dition  and  infurrtftion,  and  maketh  great 
“ ftrife  and  divifion  among  tile  people,  &c."  And  about  the  beginning 
of  Qiiren  Mary,  an  Act  of  Parliament  was  made  againft  /editions  zvords 
and  rumours  ; in  the  preamble  whereof,  Jeditisxs  and  /under  sits  news  is  men- 
tioned, and /ditieus  and  fanderous  writings,  and  per/ns  intending  and  prac- 
tising to  move  and /ir /editions  { To  it  is  in  Raf/all  and  the  Roll  of  Parliament, 
not  fditious,  as  in  the  Statutes  at  large),  di/cord,  dijftn/tsn,  and  Rebellion 
within  this  Realm , 1 id  2 Phil.  Id  Mu-.  3.  And  to  tne  fame  purpof-,  an 
Adi  of  Explanation  of  the  (aid  Adi  of  Queen  Mary , was  made  in  the 
beginning  of  Queen  Elizabeth,  t Eliz.  cap.  6.  wherein  mention  alfo  is 
of  fal/t,  fditious,  and /under out  news,  or  tales,  againft  the  Queen.  As  alfo 
inner  13:11  year,  rep.  i.  a provifion  is  made  againft  contentious  and  /editions 
/reading  abroad  of  tit  Its  to  the  fuccejji.u  of  the  Crown.  And  in  another  Aft 
of  the  fame  year,  e.  2.  alfo  the  bringing  Bulls  from  Rome , to  raife  and Jlir 
, edition , is  mentioned  in  the  preamble.  And  in  the  23 d year,  another  r.ft 
23  Elite,  cap.  2.  was  made  with  this  title,  “ Agatnil  feditimis  words  and 
“ rumours  uttered  againft  the  Queen’s  moft  excellent  Majcfty,”  And  in 
indiftments  upon  that  Statute  of  the  \Jl  and  id  of  Ph  lip  and  Mary , as  it 
was  continued  n the  Aft  of  the  23  d of  Elizabeth-,  the  party  indifted  for 
flanderoui.  words,  in  defamation  of  the  Queen,  is  feid  to  have  been  “ ma- 

chitlins  & inte udens Jtdiihttm  be  rebellioncm  infra  hoe  regnum  An- 
“ glix  nu>verc&  fufotarc,  and  that  advifetc,  & cum  msiitiofa  intcjitionc, 
“ contra  diftam  dominam  regitiam,  Sc  fclouice  ut  felo  difte  dominc  re- 
“ gine  nunc,  devifevit  Sc  feripfit  qnafdam  falfas,  fedit.ofas,  be  fcandalcfes 
“ materias,  &c.”  34  Elii.  Coke,  lib.  intrat.  tit.  indiebnent.  fet.  352.  cel.  3 
Sc  353.  where  the  title  is  mifreftrred  to  the  Aft  of  1 Eliz.  cap.  2. 

I11  the  Lord  C'  C-. -will's  cafe  alfo,  2'>  Eliz . Coke  4.  in  act.  de  fcandalit, 
Jidilio  is  mentioned  again/  the  ^ueen'i  p'oceidings ; and  / ditto  domini  regi  1, 
vel  exercitus  fui,  in  Bracian,  fot.  118.  and  /ditto  regni,  vel  exordia  1,  in 
Glarrvil.'e , /.  14.  c.  I.  and  feditio perjona  domini  regis  vtl  extrciltis,  in  Hmg- 
bam,  c.  2. 

$«£>«,  for  the  fenfe  of  the  words  /edition  and  /editions,  it  will  be  moft 
plain,  t.at  in  all  thefe  places,  (except  thofe  old  Books  of  Bratton,  Glan- 
ville,  and  Hen  -ham , the  interpretation  of  whom  hath  fitted  place  after  the 
examination  of  the  objections  made  to  prove  /edition  to  be  t ea/n)  they  de- 
noted inour  Language,  and  in  the  ufe  of  our  Laws,  that  received  them 
thence,  fuch  an  offence  aswis  not  punifhable  (without  fome  (pedal  pro- 
viiion  by  Aft  of  Parliament)  otherwife  than  by  fine  and  imprifonment 
• JL  ad  L Juliam  majeftatis,  lib.  1.  & tit.  ad  lej.  Jul.d 
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at  the  utraod  ; and  were  reputed  Gngly,  but  as  words  or  names  defigning 
tumults,  unlawful  aj/tmblies,  routs,  /a.'.’i.'ni  a tebellions  again.’:  any  part  of 
tire  ellablilhca  Laws,  or  public*  c.  inmurids.  rherefore  in  that  Aft  of 
2 Hen.  IV.  concerning  the  Lollard,,  the  puoifhmeatof  them  that  offended 
againft  the  Acts,  und  were  fuch  flitters  cfj.thion  and  tn/urecJion,  war, 
thatlheylhoiild  be  impriliined  only  by  vir:u^  of  that  Aft,  un  il  purgation, 
if  they  r-urgud  thrmlelycsj  and  imprifoncd  and  fin. if  after  conviction, 
and  detained  in  prifon  till  abjuration  : and  ujxin  rcl  ilal  to  abjure,  or  upon 
reiapfe,  to  be  burnt  for  Hereticks ; But  that  Aft  is  repealed  by  the  25 
Hen.  VI 1 1.  cap.  1 4.  bo,  by  the  Aft  of  tne  ijt  and  id  of  Phi  lip  and  Mary, 
tiic  firil  offence  of  /pcoimg /edit i cut  and  Jhmir  ons  words,  or  rumours  of 
the  King  or  Queen,  was  niter  conviction,  Handing  un  the  Pillory,  and 
lofsnf  Lars,  (unkfs  he  redremed  them  by  the  Hit  of  10./.)  and  throe 
months  imprifonment.  And  if  an; , frum  another's  report,  (hall  fj»eak 
any  fediiious  and  flanderou»  news  of  tiu  King  and  Quccit,  heibould,  after 
conviftion,  lofe  one  Ear  (nr  redeem  :t  t»y  me  iiiwrks)  snd  have  one 
month’s  impriftmosetit : And  that  ‘ it  *nv  fhoutd  malicioufly  devife,  or 

* write  any  book  or  writing.  Cent  riming  . icy  Life  matter,  ciaufe  or  fen- 
1 fence,  of  llaiulcr,  reproacfi,  and  diliionour  of  the  King  or  Queen,  to 
‘ alienate  the  minds  of  the  fubjefts  irom  their  dutiful  obedience,  or  to  ihe 

* encouraging,  ftirring,  or  movingof  any  inlurreccicu  or  rebrllic.n  Wrthia 
‘ this  realm  ; or,  il  any  procure  any  inch  thing  to  be  done  (the  find  of- 

* fence  being  not  puniftsabic  by  the  Statute  01  25  of  Bate.  III.  of  trcafbn) 

* he  fhould  foie  his  tight  band.  Aud  that  the  feconil  offence  of  them 

* th.it  were  punuluble  by  lots  of  Ear,  or  Ear*,  fhould  lie  tmprilbned  du- 
‘ ring  life,  and  lots  01  ail  their  goods  ai.d  chattel;,.  V This  Ait  of  Qitteu 
Mary  expired  at  her  death,  and  agreeable  to  it  w.,s  that  provifion  of  the  Aft 
of  j Eliz.  e.  6.  which  extended  the  feme  to  Queen  Elizabeth,  during  her 
life;  but  there  is  no  fuch  law  at  this  day  in  being-  So,  in  that  of  the  13 
of  Eliz.  cap.  1 • the  lirft  offence  of  contentious  and  fditious  fpteading  abroad 
of  title 1 to  the  fuecejjian  of  the  Crown,  is  pumfhed  by  the  imprifonment  of 
one  whole  year,  and  the  lofs  ol  hall  the  offender's  goods,  ami  the  fecond 
offence  by  the  pains  of  a pramunire.  The  bringing  in  of  Bulls  alfo  from 
Rome,  ro 'alienate  the  mituis  of  the  fubj-dts  from  their  dutiful  obedience, 
and  to  raife  and  ftir  fdrtion  and  rebellion,  is  made  High-  i icafon  by  that 
other  Ait  of  the  fame  year.  By  which  it  appeals,  that  fl  rir.g  to  /edition 
atone  is  in  that  very  Adi  dearly  fuppofed  of  far  lels  nature.  But  that 
Aft  is  alfo  expired.  In  that  alia  ol  the  23  of  Elis.  cap.  2.  the  reporters  of 
fditious  newt  or  rumours  againft  the  Queen,  was  made  lofs  of  Ears  (as  be- 
fore;) or,  that  to  be  redeemed  at  20 cl.  hefides  imprifonment  of  fix  months : I 
and  the  reporters  from  another's  mouth,  to  be  puriififed  according  to  that 

of  1 ami  2 of  Philip  and  Mary ; laving,  that  the  itnprifoiiim.nf,  by  this 
Aft,  is  three  month*,  and  the  fecund  offence  is  made  Felony,  and  writing  J 
of  any  feditious  matter,  to  the  purpofes  in  that  Aft  of  Queen  Mary,  is  , 
msdeFclyny,  upon  which  Aft  the  indidhnetits  of  Felony,  b.-.iore-mention- 
ed,  aregrounded  ; but  that  Aft  silo  expired  by  the  death  of  Queen  Eli- 
zabeth. And  in  that  cafeof  the  Lord  Cromwell , who  brought  a Scandalum 
Mn gnu  turn  againft  the  Parfon  of  North/ Unham  in  Nor/Ik,  for  faying, 

‘H  ut  you  like  not  of  me,  but  you  like  of  them  that  maintain  fd.  lions  ugainf 
the  phutn  1 proceedings.  Although,  in  the  report  of  the  cafe,  /edition  gene- 
rally be  called  an  open  and  heinous  crime,  and  deferibed  to  be  as  in  the 
nature  of  fome  great  fafttous  afiembly,  cr  riot;  yet  the  defendant  juftifics 
the  words,  by  this,  that  the  plaintiff  and  he  had  difeourfe  of  one  that 
preached  againft  the  Book  of  Common-Prayer,  and  that  in  their  dilcourfe 
the  plaintiff  feid  to  the  defendant,  I like  not  f thee  : To  which  he  re- 
plied, It  is  no  marvel,  for  you  like  of  them  that  maintain  fedition  fpradift* 
fditiofam  doclrinam  innuendo)  again/  the  Queen's  proceedings and  the 
jollification  allowed  good.  Whence  it  appears  clearly,  that  mair.iainii./ 
fedition  generally  may  be,  fuch  preaching  of  feditioui  doftrue  which  ii 
punifhable  only  by  the  Statute  of  1 Eliz.  cap.  1.  by  line  and  impriftm- 
menc.  Out  of  all  which  example*,  it  appears,  that  fedition,  and  Afts 
fediticufy  done,  are  of  themfclvcr.  lingly  no  capital  crimes,  or  otherwife 
punifhable  than  by  fine  or  imprifonment,  cr  both  ; unlels  by  feme  I'pccial 
Aft  of  Parliament  it  be  ordained  otherwife.  And  to  connrm  this  alfo, 
we  may  obferve  divers  other  Statutes;  where  routs,  riots,  rtbeilions,  and 
infuneftism  (alt  which,  of  thcmfclves,  if  no  traitorous  attempt  appear, 
by  feme  overt  Aft,  arc  punifhable  but  by  fine  or  Imprifonnicnt,  unlef* 
fome  Aft  of  Parliament  efpecially  ordain  a greater  punifljmcnt)  have 
fpeciaJ  punifhmcms  appointed  for  them  ; being  at  the  Common  Law  but 
in  the  nature  of  trcfpafi  *.^  As  in  the  1;  Rich.  II.  c.  8.  it  appears,  that  in 
the  5 /A  year  of  the  fame  King  (which  1?  5 Rich.  II.  c.  6.  Slat. ».)  outra- 
geous aj/mblies  cf  the  people  again/  ti  e King’ s dignity,  and  his  Crown,  and 
the  La.  s of  the  land  (as  every  great  riot  is)  were  made  Treafn-,  which 
Aft  is  long  fince  repealed.  Whence  it  is  alfo  very  obfcrvable  to  this 
purpofe,  that  In  two  Afts  of  Parliament,  the  one  of  the  2 Hen.  V.  c.  9. 
Stat.  1.  and  the  other  of  the  8 Hen.  VI.  e.  14.  the  fimple  word  rt- 
ots  (which  is  moft  known  in  the  Law,  to  this  day,  for  /editions  affem- 
blics)  is  taken  plainly  as  an  exptcffwn  fuiHcicntlv  comprehending 
affeinblies of  people,  in  great  number,  in  manner  of  inferreftion,  and 
alfe  rebellions,  as  will  appear  plainly,  by  comparing  th.  p:  ..mbles  with 
the  bodies  of  the  feme  Afts.  And  in  1 1 Hen.  VII.  e.  tor  the  punilh* 
ment  cf  unlawful  rai/ng  and  lee-ding  tf  people,  riots,  s in::,  and  other  un- 
lawful aj/mblits,  a form  of  proceeding  is  appointed  ; wherein  appears  moll 
plainly  and  exprefsly,  that  the  punilh  ment  was  only  by  fine  and  imptifen- 
ment,  and  the  Aft  was  to  continue  but  rill  the  next 'Parliament,  who* 
it  expired.  Therefore  alfo  by  thi  Aft  of  3 & 4 Edw.  VI.*.  5.  entitled, 

1 An  Aft  for  the  punifliment  of  unlawful  aifemblies,  and  riling  « the 

* King’s  Subjcfts,' it  was  ordained.  • That  if  any  perfens,  to  the  numbef 
« of  twelve,  or  above,  being  aficmbled  together,  lhall  intend,  with  taict 
‘ of  arms,  unlawfully,  and  of  their  own  authority,  to  kill  or  imprifen  anf 
‘ of  the  King's  Privy-Council,  or  to  alter  or  change  any  Laws  elfablifhvd 

* by  Parliament, and  fliall  noedepr-rt  am!  retire  to  the.r  own  habitations, 

‘ within  one  hour  after  command  made  by  the  Sheriff;  feme  Jullice  of  tins 
‘ Peace,  or  other  fuch  Officer,  in  that  behalf,  theoffenco  Ihauld  be  High* 

‘ T rcafen.  And  if  fuch  Pcrfons  alu-mbled,  to  the  pulling  down  ofditclics* 

‘ or  Isymg  np=n  inclofures,  or  Cm  the  committing  of  feme  luch  mor* 

‘ offence.-,  retire  net  within  that  (.'ace,  that*  it  lhall  be  felony  in  thenv- 

* And  if  any  fhould  incite  fuch  ptrfous  to  anv  fuch  aft,  by  fpeaking, 

* ringing  a bell,  founding  a trumpet,  firing  of ’beacon,,  or  the  like;  infe* 

* much  that  they  remained  together  after  any  fech  command  as  aforefsi1 
vi  pabl.  I.  3,  See.  C.  tit.  dc  feditiofis.  I.  r.  Sc  s. 
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* by  the  fpnce  of  an  hour,  and  commit  any  fuch  A A,  as  aforefaid,  it 

* fliould  be  Felony  alio.  Ami  the  pcrfotss  fo  aiTembled,  and  remaining 

* together,  to  the  number  of  forty,  by  the  fpace  of  two  hour?,  are  by  file 

* fame  made  Traitors.  And  that  if  Ac  number  be  above  two,  and  under 

* twelve,  that  with  force  of  arms,  unl.-wftilly,  and  of  their  own  sutho- 

* rity,  a firm  bled  for  the  calling  down  of  ditches,  indoftirw,  and  divers 

* fuch  other  things,  their  Haying  together  after  fuch  command  by  the 

* fpace  of  an  hour,  lliould  be  pur.ifhcd  by  a year’s  imprifonment,  and  fine 

* and  ranfom  at  the  King’s  p'cafure.’  And  it  is  alfo  in  the  fame  Act  or- 
dained, * That  if  any  perfon  (hall  procure,  move,  orftir  any  other  per- 

* foil, or  perfons,  to  irife,  or  make  any  trai.orous  or  rebellious  afltrablv,  to 

* the  intent  to  do  any  of  the  things  Its  fore-mentioned,  itihould  be  Fe- 
« lonv.  And  further,  that  if  any  perfon  were  fpoken  to,  moved,  or  flir- 

* red  to  make  any  commotion,  infurreftion,  or  unlawful  aficmbly  for 
‘ any  of  the  intents  before- mentioned,  and  did  not  tell  it  within  twenty- 
4 four  hours  afterward,  unlefs  he  have  fufficicnt  excufo,  to  fome  head 

* Officer  where  fuch  fpeaking  were  had,  fliould  fuller  imprifontnent, 

« until  he  were  di (charged  by  three  Jufticcs  of  the  Peace,  whereof  one  to 

* be  of  the  quorum.'  Tins  Act  was  to  endure  t il  the  end  of  the  nest  Par- 
liament only,  which  was  in  •j-Edw.  VI.  and  then,  cap.  n.  it  was  conti- 
nued till  the  end  of  the  next,  which  was  in  i Mar.  ftjf.  i.  wherein,  c.  12. 
it  is  repealed,  and  another  of  the  fame  nature  made.  Both  which  Ihew 
molt  evidently,  that  thofe  unlawful  aflemblies,  infurreftions,  commo- 
tions, and  the  like,  which  arc  plainly  Seditions,  provided  for  by  thofe 
Adits,  were  before  but  trefpafics,  punifhable  only  by  fine  and  imprifon- 
ment. That  of  the  1 Alar,  f iff.  2.  c.  12.  is  intituled,  An  Ail  againjl  un- 
lawful and  rebellious  ajftmll'ta,  where  the  claufe  of  the  Privy-Councillors 
(that  was  in  the  3 Sc  4 EdaJ.  VI.)  is  omitted  ; and  the  rcl!  of  the  ©(Fence 
touching  the  altering  of  Laws,  is  exprefied,  as  in  that  of  Ed.  VI.  laving 
that  the  crime  is  ma-le  Felony,  whereas  it  was  Treafon  by  that  of  Ed.  VI. 
The  reft  of  that  Act  of  j Mm . is,  for  the  moft  part,  agreeable  with  that 
of  Ed.  VI.  laving,  that  none  of  the  offences  arc  Freafon  by  this  Adi,  but 
Felony  at  the  moft.  And  for  the  being  fpeken  to , or  Jlirrcd  to  mate  any 
rommolien,  and  not  diftovering  it,  here,  in  tins  of  Queen  Mary,  the  offen- 
der is  to  fuffer  imprifonment  only  for  three  months,  unlefs  he  be  dif- 
chargcd  by  three  Jufticcs  of  the  Peace,  as  in  that  of  Ed.  VI.  This  of 
Queen  Mary,  was  kept  on  by  continuance  only,  from  one  Parliament  to 
another,  during  Iter  l ime  ; and  in  1 Eli z.  c.  16.  it  was  made  to  continue 
during  the  life  of  Queen  Elizabeth , and  at  her  death  expired.  To  this 
purpofc  alfo  the  Act  of  14  Elis 0.  c.  1.  is  ohfervable ; where,  * unlawful 

* practices,  fccrct  confpiracics  and  devices,  to  take  orfurprize  any  of 

* the  Queen’s  fortified  Caftles,  and  the  malicious  and  rebellious  intent 
« of  furprizing,  or  taking  them,  being  exprefi’ctl  by  overc-Aft,  or  word,' 
are  made  Felony  ; 1 and  the  not  giving  them  up  within  fix  days  after 

* command  from  her,  is  made  Treafon  which  Act  alfo  expired  with 
her  life.  Here  the  offences  made  Freafon  and  Felony  by  the  Act,  were 
both  Seditions  of  a high  nature ; and  yet  but  rrefpaflcs  before  the  Act  made, 
nor  arc  they  other  now  the  Aft  is  expired.  For  the  furprizing  or  detain- 
ing of  a Caftlc,  without  levying  a war,  or  fome  other  Aft  of  t ii-afon  (as 
in  Sherle/s  cafe  in  Dyer)  was  110c  Treafon,  but  by  that  Aft.  To  thefe 
we  may  juftly  add  that  cafe  of  the  Earl  of  Northumberland  in  5 Hen.  IV. 
rat.  pari.  n.  ii,  12.  lAc.  He  acknowledged  by  writing,  in  Parliament, 
that  he  was  guilty  of  not  keeping  the  Laws  as  ligeanee  ajketh,  and  of  gathering 
power,  and  giving  of  liveries  (which  arc  the  words  of  the  Parliament- Roll), 
and  upon  Ipecial  confideracion  had,  by  the  Lords  and  Judges  in  Parlia- 
ment, of  the  nature  of  the  offence  thus  fet  forth,  they  adjudged  it  was 
neither  Felony  nor  Treafon,  but  only  Trefpafs;  and  fo  are  the  exprefs 
words  of  the  Roll.  Yet  the  gathering  of  power,  and  giving  liveries,  and 
breaking  cf  allegiance , are  large  expreflions  of  that,  which  in  itfelf  was 
truly  fedition,  and  that  of  a high  nature.  And  thus,  both  by  the  ufc  of 
the  word,  and  the  punifliment  provided,  in  fome  cafes  in  Parliament, 
for  remedy  of  the  offence  (without  which  fpecial  provifion  it  is  never 
found  capita!)  it  appears  clearly  that  fedition,  or  the  Jlirring  of  fedition, 
alone,  at  the  Common  Law,  (and  no  Statute,  now  in  force,  hath  or- 
dained otherwife)  is  but  trefpafs,  and  punifhablc  only  by  fine  and  impri- 
fon  incut. 

Now  for  the  words  againft  us ; that  is,  againft  the  King.  There  is  no 
doubt  at  all,  but  that  all  offences  arc  againft  the  King.  Every  flight  tref- 
pafs, by  the  Law,  is  centra paee/n  domini  Regis ; and  whatfoever  is  againft 
ljis  peace  is  againft  him ; as  alfo  divers  indidments  of  mere  trefpafics 
Conclude  with  in  contemptum  Domini  Regis , ami  contra  corsnam  (A  dig- 
nitatem fuas : As  in  an  indiftment  for  hearing  of  mat's,  is  contra  pacem, 
dignitatem  £A  certmam  discard  regis.  All  which  import  againjl  the  King. 
And  that  Ad  of  23  Elis,  is  made  againft ftditisus  words  againft  the  Quern's 
moj!  excellent  Mayfly ; Which,  even  after  the  Act,  remained  not  capital, 
being  before  but  trefpafs.  And  in  the  preamble  of  that  of  14  Elis,  it  ap- 
pears, the  Act  was  made  againft  ‘unlawful  praftice,  fccrei  confpiraeies 
4 and  devices,  ftirred  and  moved  againft  our  fovcrcignLady  the  Queen,  in 

* fee  king  unlawfully  to  take  her  Caftles,  Fortreflcs,  and  the  like.’  And 
in  Bratton,  fol.  no.  h.  §.  3.  c s'  120.  b.  §.  6-  the  concealing  of  tresfure, 
which  is  punifhablc  by  fine  and  imprifonment,  is  exprefejy  faid  to  be 
gravis  fneftanpt is  contra  regem  (A  dignitatem,  IA  carenam  fustm  ; as  alfo  the 
not  keeping  the  affifes  of  bread  and  ale,  and  the  like.  Neither  is  there 
any  doubt  of  this,  but  that  the  words,  againjl  the  King,  may  be  applica- 
ble to  any  kind,  and  as  well  to  the  leaf!  as  the  greatel!  kind  of  offences, 
and  imply  nothing  that  increafes  the  offence  above  trefpafs. 

It  follows  then,  for  the  laft  part  of  the  confideration,  that  (fedition  be- 
ing but  that  which  we  otherwife  call  unlawful  affanbltes,  riot,  mutiny,  re- 
bellion, c»r  the  like  ; and  every  offence  puniihablc,  being  arainjl  the  King) 
the  ftnring  up  of  fedition  againjl  the  King,  which  is  or  may  be  xht Jlirring  up  of 
a tout,  unlawful  affcmbly,  mutiny,  rebellion,  or  thelike,  againft  fome  ordinary, 
or  extraordinary  command,  procefs,  writ,  or  execution  of  fome  eftablifhed 
Law,  is  no  other  olTer.ee,  by  the  cxprelfion  in  the  return ; nor  can  thereby 
oc  underftood  to  be  other  (without  fome  fpecial  Ad  of  Parliament  have  al- 
tetcd  the  L.iw)  than  trefpafs,  and  punifhablc  only  by  fine  and  iir.prifon- 
n»ent,  and  fo,  by  confequence,  no  Treafon.  As  for  a fpecial  Act  of  Parlia- 
ment, that  niaketh  fedition  againjl  the  King,  ro  be  higher  thzxs  trefpafs,  there 
w none  fuch  extant.  Among  all  the  Adis  of  Parliament  that  are  in  force, 
lucre  is  none  gives  any  colour  here,  but  that  of  25  Ed.  III.  wherein  Trca- 
fun  is  declared  : And  in  that  A&,  only  thefe  words  ; ‘ If  any  one  levy  War 
v • Vide.  1 1 Rich. II.  c.  j.pet.j. » Hcn-lV. 


* againft  our  Lord  the  Kihg,  in  hit  Realm,  or  be  adhering  to  rhe  cm-mies 
4 of  our  Lord  the  King  in  his  Realm,  giving  to  them  aid  or  comfort  ill 
4 liis  Realm,  or  elfewhtre,  and  hereof  be  attainted  of  overt  A (ft,  it  is 
4 High-Trcafon.’  The  other  words  concerning  other  and  higher  Trea- 
fons,  in  that  Aft,  have  nothing  th2t  can  fomuch  as  of  rhrmfelves  fuppofe 
a fedition  againft  the  King-,  but  1:  is  true,  that  in  th  fr  before  recited  there 
may  be  a fedition  again/}  the  King  ; that  is,  the  hwing  of  IVar  againjl 
the  King  may  be  bv  fedition.  Or  the  adhering  t;  the  ting's  enemies,  or  the 
levying  tf  War  aeavjl  him,  may  be,  by  a low  exprfcfiibti,  perrups  filled 
f edition  againft  the  King  ; as  in  every  greater  crime,  as  in  theft,  trefpafs 
may  he  included,  or  underftood.  Now,  unlefs  on  the  other  fidr,  in 
that  which  is  fedition  againft  the  King,  Treafon  nv.tft  neceflarity  be 
underftoodj  thefe  words  of  the  25  Ed.  III.  make  110  more  to  prove 
that  Jedtim  is  Treafon,  than  any  Ait  againft  theft  can  prove  that 
treffuji  a Felony.  Therefore  alfo,  in  that  very  Act  of  25  Ed.  Ill*,  the 
rifling  openly  or  fecrctly  with  armed  men  to  kill  or  rob  another  man,  or 
to  take  him,  and  keep  him  ’till  he  make  fine  and  ranfom  for  his  delive- 
rance (though  it  be  plainly  fedition  againjl  the  King,  it  being  againft  his 
Peace,  i.is  Laws,  and  his  Crown  and  Dignity)  is  but  Felony,  if  robbery 
be  committed  with  it,  and  trefpafs  only  if  imprifonment  till  fine  and  ran- 
fom. And  fo  it  is  declared  exprefsly  in  that  A -ft.  And  though  there 
have  been  divers  A-fls  of  Parliament  fince  thar  of  the  25  Ed.  III.  that  have 
made  divers  other  fails  Treafon,  yet  there  is  none  of  them  that  remain  un- 
repcalcd,  or  not  expired,  that  make  ary  fuch  fail  Treafon,  as  is  of  the 
nature  of fedition  agisinft  the  King:  And  except  only  the  Treafons  made  by 
thofe  fpecial  Aits  of  Parliament  that  remain  in  force  (as  thofe  concerning 
Bulls  from  Rome,  Jefuits,  clipping  of  Coin,  and  fome  few  more),  rhere 
is  nothing  at  this  day  treafon,  laving  what  is  comprifcd  m that  Aft  of  25 
Ed.  III.  to  which  fome  l pecial  Laws  * have,  in  the  ages  fince  Ed  III.  now 
and  then  reduced  all  Treafon,  by  abrogating  all  intervenient  Laws  of 
Treafon.  And  by  that  Aft,  if  there  be  a doubt  that  happens  before  the 
Judges,  by  reafon  of  any  new  cafe  that  comes  before  them,  they  ought 
not  to  judge  it  Treafon,  until  it  bcenafted  by  Parliament  to  be  fo.  And 
it  doth,  in  the  fame  Aft,  appear,  that  before  that  time,  there  Was  a 
greater  latitude  of  T reafon,  than  at  any  time  fince.  Now,  even  in  that 
time,  there  is  an  exprefs  judgment  of  the  very  point  in  qu'.ftion  j ‘though 
not  in  the  fame  terms  with  this  cafe,  yet  in  the  fclf-fumc  fenfe,  as  if  this 
cafe  had  then  been  before  the  J udges.  It  was  the  cafe  of  one  Ruffe!-,  he  was 
imprifoned  by  the  Jufticcof  North  {Vales,  in  9 Ed.  111.  and  returned  to  be 
fo,  to  quod  A.  B.  mpofuit  ei  fecijft  debuiffe  dive  fat  f edit  inti,  (Ac.  dominum 
rtgtm  tangentes.  Upon  this  return,  the  Court  adjudged,  that  the  offences 
contained  in  the  Return,  and  as  they  could  thereby  be  underftood,  were 
fuch  for  which  he  ought  to  be  bailed  ; and  they  give  their  reafon  with  the 
judgment,  l>e can Jc  it  did  not  appear  what  kind  of  Editions  againft  the  King 
‘Wert  meant  hy  it.  Eo  quod  non  fpecificatur  quales  Jediiionei,  (Ac.  idea  ditnit- 
tendiis,  by  mainprizc  or  bail,  which  to  this  purpofc  are  all  one.  For  if 
the  fedition  had  been  with  traitorous  intents,  and  fo  expreffed,  then  it  had 
been  Treafon,  for  which  they  would  not  have  let  him  to  mainprize.  But 
bccaufe  fedition  againft  the  King  might  be  of  divers  other  natures,  and 
mere  trefpafics,  therefore  they  fiiid,  idea  di mitt  mini  eft ; exprefling  therein 
the  right  of  the  prifoncr,  that  hetnight juftly  claim  to  be  bailed,  and  by 
law  ought  to  be  bailed,  and  not  only  that  lie  was  bailable.  But  three 
objections  may,  perhaps,  be  made  to  this  judgment,  to  make  it  differ  in 
fubftance  from  the  cafe  in  queftian.  The  firit,  that  A.  B.  impofuit  ei  fe- 
t'fft  debuiffe  diverfm  ftditiones,  lAc.  which  being  as  an  accufation  in 
fo  general  terms,  was  not  certain  enough  to  make  him  an  Twer  to  it,  and 
thence  might  be  caufe  of  the  judgment.  The  fecond,  that  it  is  110c  con- 
tra Dominum  Regem,  ataguinft  the  King,  as  the  cafe  heTe  is,  but  tangentes , 
or  touching  the  King.  And  the  third,  that  here  is  the  King’s  Warrant 
witiidfing  the  offence,  and  command  for  imprifonment,  and  in  that  of 
q Eel.  111.  only  the  Charge  of  a Subjeft  and  the  commitment  of  a Subject. 
To  all  three,  the  reply  Leafy.  For  the  firft,  it  is  plain,  that  the  JulUccr 
of  North  JVttlet  fhflws  the  reafon  of  the  imprifonment  to  he,  becaufc 
Ruff  l was  charged  by  A.  B.  to  have  committed  fedition  touching  the  King , 
as  every  one  that  is  returned  to  ftand  committed  for  any  offence,  is  fup- 
pofed  to  ftand  fo  committed,  bccaufe  fomebody  charged  him,  or  acculed 
him,  or  can  teftify  againft  him  ; and  that  is  here  more  particularly  ex- 
prcllcd,  which  in  every  Return  is  luppofed  to  be  underftood  in  the  gene- 
nil  words.  As,  fuppofe  the  Return  were,  that  fuch  a one  (lands  com- 
mitted for  Treafon,  or  Murder,  upon  the  accufation,  tcflimonv,  or  exa- 
mination of  A.  B.  taken  thus,  or  thus:  would  the  Court  bail  him  the 
fooner  for  that  addition  ? And  in  Returns,  it  was  never  expefted  that 
there  ihould  be  fuch  certainty  as  that  (he  prifoncr  might  plead  and  be 
tried.  Which  can  never  be  done  from  Returns,  but  only  by  Appeals  or 
Indictments,  wherein  the  ofivnee  is  in  fpecial  fet  forth  by  lime,  place, 
and  all  circumftanccs.  Or,  if  they  had,  in  this  cafe  of  Ruffe!,  expefted 
or  confidcred  fuch  a certainty,  they  ought  not  to  have  let  him  into  main- 
prize,  or  bailed  him  ; but  clearly  difmified  him.  For,  if  an  appeal, 
which  is  an  accufation,  were  brought  againft  a man,  or  an  indiftment 
put  in  de  drvcrfts  murdris,  nr  demurdro,  generally  ; or,  dr.  proditione  gene- 
rally j clearly,  upon  fuch  an  appeal  or  indiftment,  the  Court  would  not 
put  the  parry  neither  to  in  Twer,  nor  fo  much  as  to  the  trouble  of  hail  or 
mainprize,  be  cable  filch  a charge  that  way,  were  merely  void.  For  in 
appeals  and  indiftments,  the  particular  circumft.ince,  and  the  fpecial  of- 
fence muft always  be  fet  forth,  or  el fe they  are  void;  but,  in  Returns,- 
the  general  exprellkm  is  fuffieient  for  the  Ccurc  to  judge,  whrther  the 
offence  be  fuch,  as  that  the  prifoncr  ought  to  he  bailed  or  no,  as  the 
common  and  moft  known  praftice  is.  So  that  the  firft  objeftion  is  of  no 
force.  For  the  fcoond,  it  is  certain,  that  the  words  tangentes  regem , and 
cent-  a regem,  in  matter  of  offences,  occurring  in  our  Laws,  are  taken 
as  fynonimous.  As  in  25  Ed,  III.  Star,  de  eltro,  cap.  4.  we  have 
Treaftm  or  Felonies,  touchants  inters  periods  que  le  toy  mefme  ou  foo 
royal  majeftie,  touching  otbert  than  tH  King;  Which  is  the  fame  with,  being 
againft  ethers  than  the  King,  or  lefties  the  King ; that  is,  petit  Tree. ft  ns 
(which  are  both  Treafon-  and  Felonies)  as  it  appears  in  Stamford,  l.  2. 
c.  43.  fol.  12s..  b.  Hlglt-Trt-afon  being  touching  the  King,  or  againjl  the 
King,  or  extending  to  ll.-e  King;  which  is  the  fame  in  25  Ed.  111.  de 
predilionihus.  Where  the  fenfe  of  the  words  zppears  by  a Law  made 
but  few  years  after  this  very  cafe  of  Rufftl.  So  in  IVejlmin.  1.  ds.  15. 
Treafon  que  tosh  ha  le  rcty  mefme , is  exprefsly  for  TV-  ay  on  againft  the 
c.  10-  1 Id.  VI.  c.  <2.  1 Mar.  park  i.c.  6. 
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Kinji  that  is,  High-T reafon.  And  Braftsn,fil.  rig  b.  §.2.  calif  the  coun- 
terfeiting the  Great  Seal,  which  is  High -Treafon  to  this  day.  Crimen  Uj* 
maiejlatis,  quodtavgit  csronam  Regis,  or  Tr tafia  again/?  the  King.  And,  in  this 
J after  a"c,  we  fee  in  the  Statute  of  14  Eiiz.  cap.  /.  that  Treafin  touching  the 
perfin  if  the  -Skeen,  ami  Treafin  concerning  cheperfin  if  the  Qtuen,  are  both  as 
the  fame,  and  both  lor  Treafint  againjl  the  £ht/ur'  i pet  fin.  So  that  tangent  a 
regem i and  contra  regent,  denote  the  felf-fame  thin"  in  the  Law,  and  for  that 
matter,  RuJ/eis  cafe  and  this  Return  are  of  the  feu f- fame  nature.  Now  for 
the  third  objection  concerning  the  King’s  warrant  and  command  in  this  pre- 
fent  cafe,  which  is  not  in  that  ofRuffeVs.,  but  only  the  acculation,  or  charge, 
and  command  of  aSubjcft.  For  the  command  fingly  confidcred,  it  is  clearly 
againft  the  Petition  of  Right:  But  if  it  be  confidcred  here  (as  it  ought) 
joined  with  the  caufe  of  commitment,  then  the  caufe  is  only  confiderable 
by  itfclf,  as  exprefied  bv  the  warrant.  But  there  if  no  Book-cafe,  Aft  of 
Parliament,  or  other  tcfilmony  of  Law  with  us,  that  in  this  kind  ofcon- 
fideration  makes  any  difference  between  the  exprefiion  of  an  offence,  in  a 
Return  of  the  King's  warrant,  and  the  exprefiion  of  it  in  a Return  of  a Sub- 
ject. For  all  Returns  of  this  kind,  in  judgment  cf  Law,  ate  fuppofed  true; 
and  the  foie  point  examinable,  for  matter  of  bail,  is  the  natureof  the  offence; 
unlcfs  the  commitment  were  by  one  that  might  not  commit*  or  that  fomc 
otbeT  circumftancc,  not  concerning  thefe  matters*  were  in  the  cafe.  And 

befides,  in  21  Hen. VHl.rsf.  38.  Parker 'scafe,  if  1 H/n.Vlll.rot 

the  King’s  command  for  commitment  for  Murder,  and  other  offences  of  high 
nature,  hath  been  in  the  Return,  where  the  Prifoner  was  bailed.  Nor  will 
there  remain  any  colour  of  tcfKmony  to  maintain  this  laft  objeftion. 

And  as  againlt  this  cafe  of  Rujfel  (which  is  fo  fully  in  the  point)  thefe  ob- 
jections may  be  made ; fo  againlt  the  main,  the  cone  In  lion,  it  may  be  object- 
ed out  of  thofe  old  Authors,  BraBon,  QlanvlIIe  and  Hengbam ; that  Br.uto ., 
in  exprefs  words,  makes  fiditio  demini  Regis  to  be  T rcafon : Si  quis  illiquid 
egerit  (faith  he,  fol.  1 18.  b.)  ad fedititntm  demini  Refit,  vel exeratus  fit,  vel 
procurantibus  anxilium  If  confilium  preebuerie  vel  confenfum , it  is  a imen  Ufa 
metjtftatis,  to  be  punilhed  with  death,  and  fo  fuppofes  it  High-T rcafon.  So 
GlonviUe , Si  quit  machinatut  fuerit,  vel  aliquid fecerit,  in  mortem  Reg  s,  vel 
f edit  ten  an  regni,  vel  exercitus ; he  faith  it  is  Ukewife  Treafon.  And  Hengbam 
bringing  examples  of  the  Placita  de  a-imint  Ufa  mafiftatis,  adds,  ut  Je  nice 
vel  fidtmnt  per  fin*  demini  Regis,  vel  regni,  vel  exercitus.  Where  we  fee, 
fidstio  Regis,  or  regni,  or  exercitus,  is  fuppofed  Treafon.  But  the  anfwers 
to  the  authority  of  thefe  old  Authors  is  various.  Firji,  However  they  were 
all  three  (if  at  leaf!  that  of  Glanviilt  be  the  work  of  Sir  Randal  Glanville, 
Chief-Juftiee  of  England  under  Hen.  II.)  learned  and  famous  Judges  in 
their  ages,  yet  they  lived  fo  long  fincc,  and  the  reft  of  the  particulars  of 
which  they  write,  are  fo  different  (whether  we  obferve  the  Picas  of  the 
Crown  in  them,  or  the  Pleas  between  party  and  party)  from  the  praftice 
and  eftablifhed  Laws  of  the  enfuing  ages,  that  their  authority  is  of  flight 
or  no  moment,  for  dircftion  in  judgment  of  the  Law  at  this  day,  though 
it  be  very  cotilidcrablc  in  examination  what  the  Law  was  in  their  times ; 
and  that  way  it  fometimes  is  tried  as  an  ornament  in  argument  only,  as  it 
is  laid  in  the  commentaries  of  them.  Thefirft  of  them  died  about  400 years 
fincc  ; the  fecond,  about  350 ; and  Hengbam  about  300  years  paft.  Second- 
ly, The  words  of fiditio  Regis,  ox  regni,  arc  an  epicure  exprefiion,  and 
hardly  fo  intelligible  as  that  we  may  know  what  they  meant.  For  whit 
can  /edition  of  the  King  mean,  in  Englijb  or  in  Latin , as  they  exprefs  it  ? 
And  if  it  be  taken  for  /edition  again/}  the  King  (as  indeed  the  like  words  are 
interpreted  in  Sc.ttijh , out  of  the  Regiam  majejlatem,  by  Mr.  Skene)  it  muft 
be  fo  taken  againft  all  Grammar,  and  ufual  context  of  words ; for  no  more 
than  tumultus  Regis,  reb  Ilio  Regis,  infu> reclio  Regis,  is  tumult  againjl  the 
Kin’,  or  rebellion  againjl  the  King,  or  infurreBson  againjl  the  King,  is  fiditio 
Regis,  in  force  of  Language,  J edition  again/}  the  King.  Thirdly,  Admit 
it  be  rightly  taken  for  fetiit::r.  agetinj } the  King , in  thofe  old  Authors,  yet 
the  Statute  of  25  Edits.  111.  de  prodttionibus,  fo  fettles  the  Law  for  Trea- 
fon, that  whatfoever  was  Treafon  before  that  Aft,  and  is  not  comprifed 
within  that  Aft,  is  no  Treafon  at  this  day,  unlefs  fome  fpccial  Adi  of 
Parliament  have  ordained  it.  Fourthly,  The  eonftant  courfc  of  teftimo- 
nies,  as  they  are  before  fltewed,  fincc  the  25th  of  Ed.  III.  prove  exprcls- 
ly,  that  only  J edition  agairjl  the  King  is  taken  for  a lefs  offence,  and  mere 
rrefpafs.  Fifthly,  In  particular  offences,  we  fee  BraBon  (whofc  autho- 
rity is  the  chief  of  the  three,  whether  wc  regard  the  exprefiion,  or  the  qua- 
lity of  the  writer)  differs  much  from  the  Common  Law  of  the  later  ages  : 
anil  fo  much,  that  he  is  dirc<31y,in  feme  things  of  great  moment, contrary 
to  the  clear  known  Law,,  both  of  the  prclcnt  and  of  ancient  times.  As  he 
allows  no  killing  of  a man  to  be  Murder,  but  what  is  done  fo  fecrctly,  that 
it  is  not  known  who  doth  it.  BraBon,  l.  3.  de  Corona,  fol.  134.  b.  Of  135. 
And  that  if  the  offender  be  taken,  or,  if  the  party  hurt  live  long  enough 
to  difeover  him  that  hurt  him,  though  he  die  afterward,  it  is  (faith  lie) 
no  Murder.  Which  is  directly  contrary  to  the  Law,  yet  altered  by  no 
fpecial  Adt  of  Parliament.  So,  Si  quis  ulterius  vitilia  abfeiderit , libidi- 

r.is  coufa , vel  commerc'd  ca/lravcrit , fequilur ( faith  he,  p.  144.  b.  §.  3.) peseta 
aliquatido  capita, ‘is,  atiquando  perpetuum  exilium,  ctsm  omnium  bonorum  ademp- 
tione  ; whereas  there  is  no  fuch  thing  in  the  Laws  of  England . But  in- 
deed, by  the  Civil  Law,  Sssi  beminem  libidinis,  vel  promercii  eaufa  cajlra- 
verit,  picna  legis  CcrnelU  de  Juariis  punitur ; that  is,  is  punilhablc  capi- 
tally. ff.  ad  leg.  Cornel,  de Jtcariis,  1.  3.  §.+.d3'  1.  4.  §.  till.  Whence,  doubt- 
lcfs,  Bracion  (who  cites  often,  to  other  purpofes,  the  very  texts  and  words, 
and  quotes  the  places  of  the  Digefts,  and  the  Code)  had  that  punifhmcnt 
for  fuch  as  gelded  men.  And  tiicncc  alfo  had,  by  all  likelihood,  that 
touching  /edition.  For,  by  the  Civil  Law,  all  /edition,  publick  railing 
of  tumults,  gathering  armed  men  without  publick  authority,  and  what- 
foever is  but  with  us  as  a commotion  or  riot,  is  Treafon  (crimen  Ufama- 
jrjlatis)  and  capital.  To  which  purpofe  there  be  divers  texts  in  lhat 
Law  ff.  ad  leg.  ‘Jttliam  majcjl.  /.  1 . if  de  ptrnis , 1.  38.  §.  2.  de  appellaticni- 
bus,  J.  16.  C.de  feditiojis,  1.  1.  If  2.  ifc.  which  donotiefs  he  both  read,  and 
often  followed  : and  by  esneitatsres  fiditionis,  or Jiirrers  up  of /edition,  by  that 
very  name  were  condemned  as  capital  Traitors.  But  this  was  never,  for 
aught  appe.-.rs.  Law  in  England ; but  the  contrary  appears  plain  enough  by 
what  is  already  faid.  Sixthly,  For  anfwer  to  the  objeftions  out  of  BraBon 
aad  GbmviiUjf- their  authority  (hall  be  taken  fufficicnt  to  maintain J edition  to 
be  Treafon;  then  will  it  be  as  reafonablc  to  prove,  that  in  fuch  a cafe  bail 


alio  fliould  be  taken.  VotBraP.cH  film  cXprcfsly  of  lhat,  and  other  Trea- 
fons,  that  he  joins  with  it,  that  the  prifoner  ought  to  be  bailed,  unlefs  an  ac- 
cufer  be  prefent.  Si  quis,  faith  he,  de  ixc  crimine  dff.imats.-s  fuerit,  tunevi- 
dtndum  trat  utrnm  apparent  naujate-,  vel  non ; h cittern  nullus  apparent,  nifi 
[ola  fama  quec  taiitum  apud  bonis  if  graves  eri  at  ur,  bit  fakes  attachiabitur  per 
Jalvos  If  Je;ur:s  plegits-,  vel  fi  f legis,  non  buburrit,  per  carccris  intlufionem , 
donee  de  crtrr.iite  Jtbi  imp  if  it 0 vtrisos  inqsiirasur.  And  Glanville  laith  exprefs- 
ly,  that  although  an  accufer  be  prefent,  yet  he  is  to  be  bailed.  Etiamji 
accufator  fucit  (faith  he)  aceujatus  dimittitur  per  pltghs , asst  fs  non  fuerit, 
in  carcerem  dimittitur.  So  that  cither  the  authority  of  thefe  old  Authors  is 
of  no  moment,  for  the  tea  tons  before  &c  wed  ; or  if  it  be  valuable,  and  that 
advantage  muft  be  taken  from  them,  it  is  as  reafonablc  that  their  other 
opinion,  for  the  bail,  be  as  well  accepted  and  allowed  of  in  this  cafe.  But 
there  remains,  perhaps,  one  objection,  out  of  the  opinions  of  Trtfdian  and 
Belknap,  the  two  Chief- Juftices  ; and  of  Holt,  Futtborp,  and  Burgh,  Jufti- 
ces  of  the  Common- Pleas,  and  Lockton,  one  of  the  King’s  Serjeants  in  11 
Rkh.  II.  (Vide  21  Ri  h.  11.  c.  11.  fee  the  Roll:)  Who  being,  among  other 
things,  demanded  at  Nottingham  by  the  King,  and  charged  to  anfwer,  upon 
their  faith  and  legiance  to  thcKing,  how  they  ought  to  be  punifhed  that  did 
interrupt  the  King,  fo  that  he  might  not  exercilc  thofe  things  that  pertain- 
eth  to  his  regality  and  prerogative  ; ( in  vihich  words,  perhaps,  may  be  in- 
cluded all  kind  of  (edition  againft  any  proceeding,  procefs,  or  ordinary 
command  of  the  King)  with  one  aflent  they  anfwcrcd.  That  they  ought  to 
1 be  punifhed  as  Traitors.  And  if  chat  wereLaw,  it  were  hard  to  tind  a fe- 
dition  againft  the  King,  but  that  it  were  T rcafon.  For  all  his  proceedings, 
procefs,  and  ordinary- commands,  belong  to  his  regality  and  prerogative* 
and  every  fedition  againft  him,  is  a kind  of  interruption  of  the  cxcrcile,  at 
leaft,  of  thofe  proceedings,  procefs.  and  ordinary  commands. 

It  is  true,  that  in  the  uthtsfRich.  II.  fuch  an  anfwer,  among  divers 
others  of  like  nature,  were  given  by  thofe  Judges,  and  that  Serjeant} 
and  they  put  theirSeals  alfo  to  them.  But  it  is  as  true,  that  for  thefe  very 
anfwers  they  were  accuf.d  by  the  Commons  in  Parliament,  the  felf-fame 
! year,  where  they  anlwercd  upon  the  acculation  : Firft,  That  the  anfwers 
| were  written  in  the  original  to.which  their  Seals  were  put,  otherwife  than 
their  meaning  was,  in  fome  part.  Secondly,  That  they  had  been  threaten- 
ed to  make  no  other  anfwer  than  what  migiit  agree  with  the  King’s  liking. 

I Thirdly,  That  their  anfwers  proceeded  not  of  their  free-will,  but  for  fear 
I of  death ; and  that  fomc  of  them  had  revealed  as  much  to  the  Fail  of  Kent, 

, defiring  him  to  wiincfs  as  much  hereafter  if  time  ferved.  Rot.  Purl.  11. 

I Rich.  II.  n.  14.  & vide  Stat.  ii  Ricb.ll.e.  3,  5,  tfc.  Norwithftanding 
all  which,  at  the  inftance  of  the  Commons,  they  were  judged  all  by 
■ Declaration  in  Parliament  made  by  the  King  and  Commons  (which 
j was  according  to  the  Aft  of  25  Edw.  III.  and  fo  by  Aft  of  Parlia- 
ment) to  be  Traitors,  and  to  futfer  as  in  cafe  of  Treafon ; good  part 
I of  which  proceeding  is  reroembred  in  the  Statutes  of  that  year,  but 
much  more  in  the  Rolls  of  that  Parliament.  And  although,  in  the 
Parliament  of  21  of  Rich.  II-  that  Parliament,  and  in  particular,  this 
proceeding  againft  the  Judges,  were  wholly  annulled,  and  their  anfwers 
I adjudged  good ; as  appears  in  the  printed  Statutes  of  that  year,  21  Ri  b.  II. 
c.  12.  yet  in  the  iftof  Hen.  IV.  it  was  declared  by  Parliament,  1 Hen.  IV. 

I e.  3.  that  this  proceeding  of  Parliament  of  21  of  Riib.  II.  being  catifed 
j by  a certain  number  only,  of  the  Members  of  Parliament,  and  that  the 
Statutes,  (Judgments,  Ordinances , and  Ejlablijhment< , were  made,  ordained 
and  given  erroneoufly  and  deceit fully  in  great  di/hcrifin  and  fatal  deJtruBion, 
and  undoing  of  the  liege  people  of  the  realm.  Where  alfo  it  was  further  de- 
clared and  jdjudged,  in  the  lame  Parliament,  that  all  the  Parliament  of 
21  Rich.  II.  and  all  circumjlances  and  dependents  thereupon  to  be  of  no  fine  or 
value,  but  annulled.  And  befides,  that  the  Parliament  f the  nth  of  Rieh.il. 
wherein  thofe  Judges  were  condemned  as  Traitors,  for  that  anfwer, 
and  all  the  reft  of  that  kind,  Ihould  be  firmly  hoiden  and  kept,  after  the  pur- 
port and  effeff  of  the  fame,  as  a thing  mude  fir  the  great  honour  and  common 
profit  of  the  Realm.  So  that  that  anfwer  of  the  Judges,  in  the  1 1 of  RicLll, 
fo  highly  condemned  as  falfe  and  erroneous,  by  two  Parliaments,  both 
which  have  to  this  day  continued  in  firm  ilrength,  is  of  no  weight  to  prove 
that  J, edition  againjl  the  King  is  Treafin.  Nor  doth  any  thing  clfe  prove  it, 
but  the  contrary  is  manifefted  by  the  arguments  before  urged.  And  by 
confcqucncc,  it  is  only  trefpafs  againft  the  King,  and  punifliable  byline 
! and  imprifonmem,  and  therefore  the  prifoner  returned  to  Hand  committed 
I for  Jlirring  it  up  againjl  the  King  ought  to  be  bailed. 

| Some  days  after  Sir  Rib.  Heath,  the  King’s  Attorney-General,  argued. 
That  this  return  was  good,  and  that  the  parties  ought  not  to  be  bailed : 
And  that  within  the  return  there  appears  good  caufeof  their  commitment, 
and  of  their  detaining  alfo.  The  cafe  is  great  in  expectation  and  confe- 
quencc : and  concerns  the  liberty  of  the  fubjeft  on  the  one  part,  whereof 
the  argument  is  plaufible;  and  on  the  other  part,  it  concerns  the  fafety 
and  fovereignty  of  the  King,  which  K a thing  of  great  weight.  The  con- 
fidcration  of  both  pertains  to  you  the  Judges,  without  flighting  the  one, 
or  too  much  elevating  the  other.  The  Return,  which  ik  »’  i-  before  you,  is 
entire;  but  I will  firft  confider  it  as  divided  in  parts.  Firft,  the  tuft  War- 
rant, which  is  that  of  the  Lords  of  the  Privy-Council,  is  general,  that  it 
was  by  the  command  of  the  Lord  the  King  : and  this  in  lo; mcr  times  was 
held  a very  good  return,  when  due  refpeft  and  reverence  wa;.  veu  to  govern- 
ment; but.  Tempore  mutantur.  And  this  return  is  no  way  vveakned  by  any 
latter  opinion  ; for  notwithftanding  that,  the  firft  commitment  of  a man 
may  be  general : for  if  upon  the  return,  the  true  caufe  Ihould  be  reveal’d  to 
the  Gaoler,  by  this  means,  faults  Ihould  bepublilhcd  and  divulged  before- 
their  punifhmcnt,  and  fo  the  complices  of  the  fact  will  efcape,  and  it  is  not 
fit  that  the  Gaoler,  which  is  but  a minifterial  Officer,  Ihould  be  acquainted 
with  the  fecrcts  of  the  caufe.  But  when  the  caufe  is  returned  in  court,  more 
certainty  is  requifitc;  for  then  (as  it  hath  been  objected)  fomething  ought 
to  be  expieflid  to  which  the  party  may  anfwer,  and  upon  which  the 
Court  may  ground  their  judgment.  And  to  this  purpofe,  the  Petition 
of  Right  hath  been  much  in  lifted  upon  ; but  the  Law  is  not  altered 
by  it,  but  remaius  as  it  was  before.  And  this  will  appear  upon  the 
1 view  of  all  the  parts  of  the  Petition,  i.  The  occafioo  of  the  Petition, 

1 and  the  grievance,  is  Ihewed  in  thefe  words : Divers  ef  your  Subjects 
| have  been  of  late  imprifined,  without  any  caufe  /hewed,  ifc.  But 
I in 
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in  this  return  there  is  a caufe  (hewed,  to  which  the  parties  may  anfwer. 
Then,  2.  The  prayer  of  the  Petition  is.  That  no  freeman,  in  any  ftich 
manner  as  before  is  mentioned,  he  imprifoned  or  detained  ; that  is,  fuch 
manner'  of  impnfonment,  the  ground  whereof  doth  not  appear.  Then  the 
jnfwrr  of  the  Kina  to  the  Petition  was  in  fundry  words  : 2 Jam  1628,  in 
jjvpfc  words,  Tbt  Kin  ' milleth,  that  right  be  stone  according  to  the  Laws  anti 
Qxjhms  of  the  -Realm,  &e.  Which  anfwer  gave  not  fatisfacHou.  And  af- 
terwards* his  anfwer  was  in  a Parliamentary  Phrafe,  Sett  droit  fait  come 
dtfirt.  But  aftrrwaids,  on  the  zb  of  fuse,  1 628,  the  King  expreffed  his 
intention  and  meaning  in  the  faid  anfwer.  “ It  mult  be  conceived,  that 
1 have  granted  no  new,  but  only  confirmed  the  ancient  Liberties  of  my 
fabjcifts,  tie.”  A Petition  in  Parliament  is  not  a Law,  yet  it  is  for 
{be  honour  and  dignity  of  the  King,  to  obferve  and  keep  it  faithfully ; but 
jt  is  the  duty  of  the  people  not  to  Jhetch  ii  beyond  the  words  and  inten- 
tion of  the  King.  And  no  other  conllru&ion  can  be  made  of  the  Petition, 
than  to  take  it  as  a confirmation  of  the  antient  liberties  and  rights  of  the  fab- 
tofts.  So  that  new  the  cafe  remains  in  the  fame  quality  and  degree,  as  it 
was  before  the  Petition.  Therefore  we  will  now  confider,  how  the  Law  was 
taken  before  the  Petition ; and  for  the  difculfing  thereof,  we  will  examine  the 
fecondPartof  the  Return,  and  in  it  two  things:'  1.  If  the  Return,  as  it  is  now 
made,  Ihall  be  intended  for  true.  2.  Admit  that  it  is  true,  if  there  beany 
offence  contained  within  it,  which  is  good  to  detain  the  prifoners.  For  the 
it  is  clear,  that  the  caufe  lhall  be  intended  true  which  is  returned,  though 
uitruthitbsfalfr;  and fo are 9 //.  V I.44.  and  /•'.  Corpus  cumcaufti, an  . iCoie's 
1 1 p.qgBagg'  cafe.  . It  teems  that  there  is  fuch  a crime  contain'd 
jn  inis  return,  which  is  a good  caufe  for  detaining  the  Prifoners.  It  is  true, 
that  it  was  confidently  urged  in  Parliament,  in  3 Car.  that  general  returns, 
that  were  committed  by  the  command  of  the  Lord  the  King,  are  not  good  : 
jnd  that  thofearguments  remain  as  monuments  on  record,  in  thcUppcr  Houfe 
of  Parliament;  but  1 will  not  admit  them  for  Law.  But  I will  remember 
what  was  the  opinion  of  former  times,  22  H.  VJ.  52.  by  Newton-,  a man 
committed  by  the  command  of  the  King,  is  not  replevifable.  And  the  opi- 
nion cannot  he  intended  of  a replevin  made  by  the  sheriff,  becaufe  the  prin- 
cipal cafe  there  is  upon  a return  in  this  Court.  33  Hen.  V I.  28.  Poynh j/’s 
cafe,  where  the  return  was.  That  he  was  committed  by  the  Louis  of  the 
Council,  and  it  was  admitted  good.  It  is  true,  thatrhis  opinion  is  ground- 
ed upon  JVeft.  I-  c.  15.  but  l will  not  infill  upon  it.  But  the  conilant 
opinion  hath  always  been,  that  a man  committed  by  the  command  of  the 
King  is  not  bailable.  lit  q Ii.  VI.  44.  it  is  faid.  That  if  one  be  taken  up- 
on the  King's  fait,  the  Come  will  not  grant  a fUfcrfcdeas.  The  contrary 
opinion  is  grounded  upon  Magna  Charta , which  is  a general  Law,  and  li- 
terally hath  no  fenl'c  to  that  purpofc;  and  it  is  contrary  to  the  ufaal  prac- 
tice in  criminal  caufes,  in  which  the  imprifonment  is  always  lawful  until 
tbeTria  ,altho’  it  be  made  by  a Jufticc  of  Peace,  or  Conftablc.  And  that 
a man  committed  by  the  command  of  the  King  or  Privy-Council,  is  not 
bailable,  he  cited  I Jacobi,  S\r  John  Brocket's  cafe ; S Jacobi,  ffhsm  s Cet- 
far’i  cafe;  1 ifac.  James  Dmaijirefi  cafe ; 43  Eire..  William  Rinch's  cafe ; 
and  in  the  cafe  of  M.  36  Eliz.  aftd  4 and  5 Ehx.  Richard  Thimelby'  scale; 
and  faid,  that  there  are  innumerable  precedents  to  this  purpoie.  M.  21  ii? 
22  Eli *•  upon  the  return  of  3n  Habeas  Corpus  it  appears,  that  Michael  Page 
was  committed  by  the  command  of  the  Lord  the  King,  but  was  not  deliver- 
ed \ and  after  was  arraigned  in  this  Court,  and  loft  his  hand.  And  at  the 
fame  lime  Stubbs  was  committed  by  the  command  of  the  Lord  the  King, 
for  feditious  words  and  rumours,  and  he  loft  his  hand  alfo  upon  the  fame 
Trial.  M.  17  & 18  Eliz.  upon  Habeas  Corpus  for  John  Loan,  it  was 
returned,  That  he  was  committed  for  divulging  fundry  feditious  writings, 
and  he  was  remanded.  And  7 H.  VII.  •oil  6.  Rug’s  cafe;  and  roll  13. 
Chafe’s  cafe,  where  the  return  was.  That  they  were  committed  by  the 
Command  of  the  Lord  the  King,  and  they  were  not  delivered  ; anil  this 
was  alfo  the  opinion  in  this  Court,  M.  3 Car.  and  after  the  faid  time  the 
Law  is  not  altered;  and  fo,  I hope,  neither  are  your  opinions. 

But  to  confider  the  particular  caufe  mentioned  in  the  return,  I will  not 
relyupon  thefirft  part  of  the  words,  although  they  be  of  great  weight,  but 

only  upon  the  laft  words, for  f.it  ring  up  of  [edition  againjl  Us. 

But  it  hath  been  objected,  that  Sedition  is  not  a word  known’ in  the  Law  : 
But  1 marvel  that  the  Ggnification  of  the  word  is  not  underftcod,  when  it 

is  joined  with  the  Words again/!  Us-, this  ought  to  be  undei  flood, 

Sedition  againft  the  King,  in  his  politick  capacity.  Sedition  hath  fundry 
acceptations,  according  to  thfc  fabjtcl  handled,  as  it  appears  Coke's \ Rep. 
p.  1 3.  Loid  Cromwell's  cafe,  which  hath  been  cited.  If  it  be  fpoken  of 
a man,  that  he  is  feditious,  if  it  be  of  a Company  in  London,  it  fhall  be 
underftood  fedition  in  the  Company  ; if  it  be  fpoken  of  a Soldier,  it  (ball 
be  taken  for  mutinous.  Mr.  Littleton,  who  argued  this  eafe,  very  well 
faid.  That  Tacitus  ufai,  this  word,  and  it  is  true;  and  he  fays,/I'hat  there 
are  two  manners  of  fedititfns,  Seditio  armata  Id  to  gat  a and  the  laft  is  more 
dangerous  than  the  former.  But  couple  it  v.-ith  the  lubfequcnt  words 
here,  [againjl  ar]  the  interpretation  and  fenfe  thereof  is  eafy,  and  lequen- 
istm  at  vulgus.  Mr.  Littleton  {hews  the  acceptation  of  this  word  in  divers 
places  of  Scripture,  and  I will  not  reject  them,  for  they  make  forme; 
20  Numb.  3.  the  Latin  is, — populiverft  pent  infeditienem  ; — and  it  is  eng- 
lifhcd — murmuring — but  clearly  it  was  High-l  reafon  againft  the  Gover- 
nor, and  God  htmfelf.  26  Numb,  o-  in  feditior.e Corah — it  is  nianifcft,  that 
that  was  a great  Infarrcdtion.  12  Jud.  1 fatta  eft  ergo  feditio  in  Ephraim, 
The  Ephraimites  rtje  agair.ft  Jephtha  ; and  he  a:  the  fame  time  wn  their 
Judge  and  Governor,  fo  it  was  the  height  of  Infurre&iOn.  It  is  true, 
that  in  15  Ails  7.  facia  eft  feditio  ; and  in  fome  tranflarions  it  is,  Orta  eft 
repugnant:  non  perva,  for  it  may  be  taken  in  fcveral  fenfes.  iq  Acts  40. 
the  Town- Clerk  there  knew  not  how  to  anfwer  for  this  day’s  feditio  1,  or 
iufujTefl'on,  and  no  doubt  he  was  in  great  peril,  for  it  was  a great  in- 
furrection  ; and  I wilh  the  greater  ones  were  as  circumfpedi  as  he  was. 
24  Aits  5.  Tertuliut  atcufed  Pa* l of  fedition,  and  doululefs  it  was  conceived 
a great  offence,  if  you  confider  the  time  and  other  circumftances,  for  they 
*«re  Heathens  and  Romans.  And  although  he  in  very  truth  taught  the 
*3  of  pel  of  God , yet  he  was  taken  for  a peftilent  fellow,  and  as  a periuadcr 
b>fhake  oft’  Government.  Bratton , lib.  3.  de  Corona,  c.  2.  ranks  Sedition 
Jtoongft  the  crimes  Icefes  Mejejiatis.  But  it  hah  been  objected,  that  if  it 
he  a capital  offence,  it  ought  to  be  Felony  or  T reafon.  '1  o this  I fay,  that 
** cannot  be  Felony,  but  it  may  be  Treafon,  for  any  thing  that  appears. 


Itis  true,  that  by  the  Statute  of  73  E.  III.  Treafons  are  declared,  and 
nothing  fhall  be  called  Treafon,  which  is  not  fcomprifed  with  n the  Lid 
Statute,  unlcfsit  be  declared  fo  by  Act  of  Parliament.  But  upon  indict- 
ment of  Treafon,  fuch  Sedition  as  thR  may  be  given  in  evidence,  and  per- 
haps will  prove  Treafon.  And  the  return  is  not,  that  he  was  feditious, 
which  (hew*  only  an  inclination}  but  that  he  filmed  up  fedition,  which 
may  be  Treafon,  if  the  evidence  will  bear  it.  In  divert  Ads  of  Parlia- 
ment, notice  is  taken  of  this  word  £&<///«],  and  it  is  alway-  coupled  wirh 
Infimediun  or  Rebellion,  as  appears  by  the  Statutes  of  5 R.  II.  6. 
17&.U.  e.H;  zHY.c.q.  SH.Vl.e.  i4.  3 is'  4 E.  VI.  r.  2*.  II. 
c.  5.  I O’  2 Phil,  cf  Mar  c.  2.  I Eli z.  c.  7.  13  Eiiz.  c.  23  Elio., 
e.  2.  27  Eliz.  e.  2.  and  35  Eliz.  c.  J.  all  which  were  cited  before  ; and 
they  prove,  that  Siditien  is  a word  well  known  in  the  Law,  and  of  danger- 
ous confluence,  and  which  cannot  be  expounded  in  good  fenle.  Where- 
fore, as  to  the  nature  of  the  offence,  I leave  it  to  the  Court.  But  out  of 
thefe  Statutes  it  appears,  that  there  is  a narrow  difference  between  it  and 
Treafon,  if  there  be  any  at  all. 

2dly,  As  to  the  Objections  which  have  been  made,  I will  give  a (faort 
anlwer  to  them. 

1.  It  was  objected,  That  every  imprifonment  is  either  for  cuftody,  or 
punifament ; the  laft  is  always  after  me  Judgment  given  for  the  offence,* 
and  if  it  be  but  for  cuftody,  the  Party  upon  tender  of  failicicnt  Mainper- 
nors is  bailable.  I confou,  that  this  difference  is  true,  hut  not  in 
all  refpeits;  for  I deny,  that  a man  is  always  bailable,  when  impri- 
fonment  is  inipofed  upon  him  for  cuftody  : For  imprifonment  is  for 
two  intents;  the  one  i‘,  that  the  Party  which  had  offended,  (houid 
not  avoid  the  judgment  of  Law;  the  fecund  is,  that  he  (lull  not  do  harm 
in  the  interim  during  his  Trial;  and  the  Law  is  careful  in  this  point. 
But  it  hath  been  faid.  That  although  the  party  be  bailed,  yet  he  is  impri- 
foned.  1 deny  that,  for  fo  is  1 HAY . b.  If  the  Party  come  not  at  the 
day,  the  Boil  (ball  be  imprifoned  ; but  yet  the  Bail  (hall  not  faffer  the 
famcpuiiilhment  which  ought  to  have  been  inflicted  upon  the  Party;  as  if 
it  were  for  Treafon,  the  Bail  (hal|  not  anfwer  for  the  fault,  but  only  for 
the  body.  Serjeant  Berkley  did  well  call  a (editions  man  an  Incendiary  to 
the  Government,  and,  us  commune  incendtum,  is  to  be  reftrained  of  his  Li- 
berty. And  he  put  22  E.  IV.  and  22  aJJ‘.  56.  that  a mad-man  may  be 
reftrained,  to  prevent  the  hurt  he  would  otherwife  do  himfdf  and  others.  A 
(editions  man  is  as  a mad-man,  in  the  publick  ftate  of  the  Commonwealth, 
and  therefore  ought  to  be  reftrained.  Ami  it  appears  by  the  Writ  de 
Leprojb  amovendo , that  a Leper  is  to  be  removed,  and,  in  a manner,  im- 
prifoned, for  the  contagion  of  the  difeafej  and  this  is  for  the  Safe- 
guard of  others,  left  his  Lcprofy  in  foci  others.  The  application  is  eafy, 
and  by  the  Statute  of  1 Jac.  c.  33.  is  reftrained  to  keep  within  doors;  and 
if  he  go  abroad,  any  man  may  juftify  the  killing  of  him.  The  uifcdiou 
of  Sedition  is  as  dangerous  as  any  of  thefe  difeales,  therefore  it  is  pot  fate 
to  let  feditious  men  to  bail,  or  at  liberty  ; and  in  dangerous  cafes,  the 
wife II  way  is  to  make  all  fife.  In  all  cafes  of  this  nature,  much  is  left  to 
the  difcrction  of  the  Court.  The  cafe  "f  1/.  q.  E.  ill.  roll.  39  Rufftll, 
hath  been  objected,.  to  be  in  the  point ; I have  viewed  the  record  of  that 
cafe,  and  although  it  be  verbally,  yet  it  is  not  materially  to  this  purpofe: 
for  the  commitment  was  by  a Jufticc  of  North  Jt  ales,  upon  the  accufacicn 
of  :.n  acctifcr  ; and  it  was  within  a ihoit  time  after  the  Statute  of  5 R.  III. 
by  which  it  was  ordained.  That  none  (huuld  be  imprifoned  upon  the  ac- 
cufation  of  oneaccufer  : but  here  the  detainment  is  by  the  King  himfclf.  for 
ftirring  up  of  fedition.  And  there  the  return  was.  That  he  was  acqufcd 
of  feditions  and  indecencies,  where  the  latter  woid  doth  qualify  the  for- 
mer. And  there  iffued  a Wiit  of  good  behaviour,  (as  the  v ie  was',  to 
enquire  of  the  truth  of  the  offence 9 and  it  was  fouiid,  that  there  was  no 
fuch  offence  : and  then  upon  the  fame  return  again  he  was  fee  at  liberty  ; 
fo  that  the  calc  there  was  (pedal,  and  the  manner  of  proceedings  fascial. 
And  I drfirc  that  one  thing  may  be  obferverl,  that  Rujfeli cam-  in  here  up- 
on the  Habeas  Corpus,  20  Sett,  but  was  not  delivered  until  Hillary  Term 
following.  And  for  78  H.  VI.  the  Duke  of  Suffolk's  cafe,  which  was 
objected,  that  the  general  accufation  of  divers  Treafons  was  not  Ic^al. 
That  is  true,  bccanfa  it  was  in  Parliament,  and  in  the  nature  o(Pan 
accufation ; and  being  in  a Court  of  Jufticc,  it  had  been  unjuft  to  condemn 
a man  before  his  Trial;  and  yet  this  Court,  upon  probability  of  a fault,  does 
oft-times  rellrain  .1  man  before  convnition  But  it  hath  been  obje&ed 
in  this  cale,  They  have  Ken  a long  time  imprifoned,  and  no  proceedings 
againft  them.  It  is  well  known,  there  nave  been  lomc  proceedings  a?ainll 
them,  and  they  declined  them  ; and  alfo  more  than  three  monthi  is  rcqui- 
fite  for  the  preparation  of  fuch  proceedings,  and  the  King  intends  to  pro- 
ceed againft  them  in  convenient  time.  And  fome  that  were  offenders 
in  the  fame  kind  are  already  delivered,  to  wit,  Mr.  Ccriton  and  Sit  Peter 
Hayman.  Therefore,  if  any  injury  be  done  to  the  Prifoners,  they  them- 
fclves  are  the  caufe  of  it,  for  not  fahtnirting  thcmfclvcs  to  the  King.  And 
for  thcinftancc  which  Mr.  Littleton  uledof  ihe  judges  in  it  R.  II.  altho’ 
they  lufteicd  for  their  opinions  given  to  the  King,  1 defire,  that  the  time 
when  their  opinion  was  delivered,  may  be  coufidered,  to  wit,  in  the  time 
of  R.  ll.  and  the  time  when  they  fullered,  to  wit,  in  the  time  of  II.  IV. 
And  it  was  the  faying  of  a Noble  Gentleman,  the  Lord  Egerton,  That 
Btlkr.ap  faffered  rathti  by  the  potency  of  his  enemies,  than  the  gtearnefs 
of  his  offence  : Ai.d  yet  it  is  to  be  confelTed,  that  they  might  have  given 
better  count'd  ; but  there  was  no  time  to  difpute  of  the  juilnefs  of  tiicir 
counfd,  when  the  fword  was  in  the  hands  of  the  Conqueror. 

What  hath  been  retied  upon  is  the  rclb'ution  of  ail  the  Jufliccs  of 
England  in  34  EJiz.  which  resolution  is  now  regiftered  in  the  Upper 
Houfe  of  Peri  lament,  at  the  requeft  of  the  Commons,  in  Ttrtio  Ca’oli 
Regis ; but  I leave  it  to  you,  as  that  refoiution  (hail  (way  your  Judg- 
ments. The  laid  refoiution  is.  That  the  Caufe  ought  to  be  certi- 
fied in  the  generality,  or  fpecialtty;  and  here  the  general  caufe  is  certi- 
fied at  leaft,  if  the  fpecial  be  not  (o  : anJ  upon  tht  whole  maucr  the  bail- 
ment of  thefe  prifoners  is  left  to  your  d'fcrction  ; and  I have  (hewed  to 
you  the  difcrction  of  your  predrerfiors.  And  if  any  danger  appear  to  you 
in  their  bailment.  1 am  confident  tire:  ye  will  no:  bail  them,  if  any  danger 
may  enfue;  but  firft  ye  arc  to  confab,  with  the  King,  and  he  will  (hew 
you  where  the  danger  refts.  Tncrcfore  upon  ths  whole  matter  I pray, 
that  they  be  remanded. 

I When 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


( 239) 


Proceedings  againfi  W.  Stroud,  Efq.  &C.  5,  6 Car.  I.  ( 240  ) 


When  the  Court  w«>  ready  to  have  delivered  their  Opinions  in  this  great 
Bufineft,  the  Pufoocrs  were  not  brought  to  the  Bar,  according  to  the 
Rule  of  th;  Court.  Therefore  Proclamation  war.  made  for  the  Keepers  of 
the  feveral  Prrfons  to  bring  i i their  Prifoncrs  •,  but  none  of  tliem  appeared, 
except  the  Maithal  of  the  King’s-Bench,  who  informed  the  Court,  that 
Mr.  Strtud.  who  was  in  his  Cuftodr,  was  removed  Yefterday,  and  put  in 
the  Tsut.r  of  Leaden  by  tin  King's  own  Warrant:  Audio  it  was  done 
with  the  other  Prilbnen  : for  each  of  them  was  removed  out  of  his  Prifou 
in  whicn  he  was  before.  But  notwithSuidin/,  it  was  prayed  by  the  Coun- 
fel  for  the  Pril'oncrs.  that  the  Court  would  deliver  their  Opinion  as  to 
the  M-rtcr  in  Law  : But  the  Court  refuted  to  do  that,  becaufc  it  was  to 
noPuipofe;  for  the  Pt  1 loners  being  abfent,  they  could  not  be  bailed,  de- 
livered, or  remanded. 

The  Evening  before,  there  came  a Letter  to  the  Judges  of  this  Court 
from  the  King  himfclf,  informing  the  Court  with  the  Resfons,  wherefore 
the  Prifoneis  were  not  fuff- red  to  come  at  the  Day  appointed  for  the  Rc- 
folution  of  the  Judges. 

T.  ter  Trii/fy  ana  U' eli-btlavtd,  cur  Cblef-JuJUee , and  tbt  rtjl  of  cur  Jujlktt 
ef  tur  Btiu/j. 

“ C.  R. 

“ ~|  RUSTY  and  Wcll-bcloved,  we  greet  vou  well.  Whrr-ts  by 
**  JL  our  fpeci.il  Commandment  we  have  lately  removed  Sir  Milts  Ho- 
“ kart y Walter  Ling  and  Will.  Stroud,  from  the  feveral  Prifons  where 
“ they  were  formerly  committed,  and  have  now  lent  them  to  our  Tower 
“ of  London  ; underfill  tiding  there  are  various  Conftru&ions  made  thereof, 
“ according  to  the  fcvcral  Apprchcrtfions  of  thole  who  difeourfe  of  it,  c 
**  ii  we  had  done  it  to  decline  the  Courfc  of  Juftice ; we  have  therefore 
“ thought  fit  to  let  you  know  the  true  Rcalbn  and  Occafion  thereof;  as 
“ alfo,  why  we  commanded  thole  and  the  other  Prifoncrs  Ihould  not 
“ come  before  you  the  laft  Day.  Wc  (having  heard  how  moft  of  them 
“ a while  iuice  did  • arry  themfclves  infolently  and  unmannerly  both  to- 
h wards  us  and  you?  Lordftiips)  were  and  arc  very  fenf.blc  thereof;  and 
“ though  we  hear  yourl'elves  gave  them  fome  Admonition  for  that  Mifcar- 
“ riage,  yet  we  could  not  but  refent  our  Honour,  and  the  Honour  of  fo 
“ great  a Court  of  Jultice  fo  fur,  as  to  let  the  World  know  how  much 
“ wc  diftike  the  lame  : And  having  underftood  that  your  Lordfliips,  and 
»*  the  reft  of  our  Judges  and  Barons  o:  our  Court  of  Common  Pleas  and 
“ Exchequer,  (whofc  Advices  and  Judgements  we  have  deft  red  in  this 
“ great  Bufinets,  fo  much  concerning  our  Government),  have  not  yet 
“ refolved  the  main  Qiicftion ; wc  did  not  think  the  Prefence  of  thole 
**  Prifoncrs  nectlLry  ; and  until  we  Ihould  find  their  Temper  and  Dtfcre- 

rions  to  be  fuch  «s  may  dclcrve  it,  we  were  not  willing  to  afford  them 
“ Favour.  Ncverthclds,  the  Relpcct  we  hear  to  the  Proceedings  of  that 
“ Court,  hath  caufcd  ns  to  give  Way,  (hat  Selden  and  Valentine  Ihould  at- 
“ tend  you  To-morrow,  they  being  lufficicnr  to  appear  before  you.  Since 
“ you  cannot  as  yet  give  any  rcfolute  Opinion  in  the  main  Point  in  quef- 
“ tion." 

Given  under  our  Signet,  at  our  Manour  at  Grecnivitb,  this  24  Junii, 
m the  fifth  Year  of  our  Reign. 

Within  three  Hours  after  the  Receipt  of  thofc  Letters,  other  Letters 
were  brought  unto  the  faid  Judges,  as  folloiveth  : 

To  our  Trujly  end  Well-beloved,  cur  Cbtef-JuJlice,  and  the  ref  of  our  Jufices 
“ C.  R. 

“ nr  RUSTY  and  Wcll-belovcd,  Wc  greet  you  well.  Whereas  by 
“ A our  Letters  of  this  Day’s  Date,  we  gave  you  to  underftand  our 
**  Pleafure,  That  of  thofc  Prifoncrs  which,  by  our  Commandment,  are 
“ kept  in  our  Tower  of  London,  Selden  and  Valentine  fhould  be  brought 
“ To-morrow  before  you;  now,  upon  more  mature  Deliberation,  we 
“ have  rclolved,  That  all  of  them  fhall  receive  the  fame  Treatment,  and 
“ that  none  fhall  come  before  you,  until  we  haveCaufe  given  us  to  believe 
*v  they  will  make  a better  Dtmonllration  of  their  Modclfy  and  Civility, 
“ both  towards  us  and  your  Lo: dihips,  than  at  their  laft  Appearance  they 
“ did.” 

Given  under  our  Signet,  at  GreenwiJi,  this  24th  Day  of  June,  in 
the  fifth  Year  of  our  Reign. 

So  the  Court  this  Term  delivered  no  Opinion,  and  the  imprifoned  Gen- 
tlemen continued  in  rclfraint  all  the  long  Vacation. 

Towards  the  latter  End  of  this  Vacation,  all  the  J ufticcs  of  the  ICing’s- 
Bench  bring  then  In  the  Country,  received  every  one  of  them  a Letter  to 
be  ar  Serjeant’ 1 Inn  upon  M.cbeelmets-Daj.  There  Letters  were  from  the 
Council -Table  j and  the  Caufc  exprdfed  in  them  was.  That  his  Mujejly 
bad  prrfent  and  urgent  Oceofwn  to  ufe  tbtir  Service.  The  Judges  came  up 
accordingly  on  Tuefday,  being  Aliehaelmas-  Day.  The  next  Morning  about 
four  o’Ciock,  Letters  were  brought  to  the  Chicf-Jufttce  from  Mr.  Trutn- 
bal.  Clerk  of  the  Council  then  attending,  that  he  and  Judge  Whitt  loch, 
one  of  the  Judges  of  th.it  Court,  fhould  attend  the  King  that  Morning  fo 
fion  as  conveniently  they  could;  which  the  Chiqf-Juftice  and  that  Judge 
did  at  Hampton  that  Morning;  where  the  King  taking  them  apart  from 
the  Council,  fell  upon  the  Bulittefs  of  the  Gentlemen  in  the  Tower,  and 
was  contented  they  fhould  be  bailed,  notwithftanding  their  Obftinacy,  in 
that  they  would  not  give  the  King  .1  Petition,  cxprclling.  That  they  were 
firry  be  wai  cfftmUd with  them.  He  fhewed  his  Purpofe  to  proceed  again!! 
them  by  the  Common  Law  in  the  King’  s-Bciub,  and  to  leave  his  proceed- 
ing in  the  Star-Chamber.  Divers  other  Matters  he  propofed  to  the  faid 


Judges  by  way  of  Advice*,  anJ  feemed  well  contented  with  what  the® 
anfwcrcd,  though  it  was  not  to  his  Mind  ; which  was,  That  ihc  Offence* 
were  not  capital,  and  that  by  the  Law  the  Prifoncrs  ought  to  be  bailed, 
giving  Security  for  their  goud  Behaviour.  Whereupon  the  King  told 
them.  That  be  would  nev,r  be  offended  with  bii  Judges,  Jo  they  dealt  plainly 
with  him,  and  <Ld  not  an  fiver  hint  by  Oracles  and  R dales  f . 

I he  firft  Day  of  JMubeuiemu  Term  it  w~s  moved  by  Mr.  Alt  fin,  to  have 
the  Refolution  0/  the  Judges;  and  the  Court  with  one  Voice  faid.  That 
they  are  now  content  that  ency  fliould  be  bailed,  but  that  they  ought  to 
find  Sureties  alfo  for  the  good  Behaviour.  And  juft  ice  Jonn  faid.  That 
fo  ft  was  none  in  the  Call-  which  had  been  often  remembered  to  another 
Purpofe,  to  wit,  Rujftl's.  Cafe,  in  q E.  III.  To  which  Mr.  Selden  an- 
fwered  (with  whom  all  the  other  r/ilbncrs  agreed  in  Opinion),  That 
they  have  their  Sureties  ready  for  the  Bail,  but  not  for  the  good  Behavi- 
our ; and  defire,  that  the  Bail  might  fit  It  be  accepted,  and  that  they  be 
not  urged  to  the  other  j and  that  for  thefe  Reafons  : 

Fitit,  The  Cafe  here  hath  long  depended  in  Court  (and  they  have  been 
imprifoned  for  thefe  thirty  Weeks),  and  it  had  been  oftentimes  argued 
on  the  one  Side  and  the  other;  a»J  thofc  that  argued  for  the  Kingi”  al. 
ways  demanded  that  we  fhould  he  remanded  ; and  thole  which  argued  tin 
our  Side,  dtfired  that  wc  might  be  hailed  or  dil'cliargrd  ; but  it  was  never 
the  Dcfiie  of  the  one  Side  or  the  other,  that  we  Ihould  be  bound  to  the 
good  Behaviour,  And  ail  the  laft  Term  four  levrral  Days  were  appointed 
tor  the  Rcfoliiriijn  of  the  Court,  and  the  foie  Point  in  queftion  was.  If 
bailable  or  not  ? Therefore  he  now  defires,  that  the  Matter  of  Bail  and  of 
good  Behaviour  may  be  fevered,  and  not  confounded. 

Secondly,  Becaufe  the  finding  of  Sureties  of  good  Behaviour  is  feldotn 
urged  upon  Returns  of  Felonies  or  Treafons.  And  it  is  but  an  Implica- 
tion upon  the  Return,  that  vs e arc  culpable  of  tbofc  Matters  which  are 
objected. 

Thirdly,  We  demand  to  he  bailed  in  point  of  Right;  and  if  it  be  not 
granule  of  Right,  we  do  not  demand  it : But  the  finding  of  Sureties  for 
the  good  Behaviour,  is  a Point  of  Dikreiion  merely  j and  wc  esunot  af. 
f nt  to  it  without  great  Offence  to  the  Parliament,  where  thefe  Matters 
which  are  furmifed  uy  Return  were  -died  j and  by  the  Statute  of  4 II.  VIII. 
all  Punifhmcnts  of  iuch  'Nature  arc  made  void,  aud  of  none  Effect. 
Therefore,  or. 

Ccurt.  The  Return  doth  not  make  Mention  of  any  thing  done  in  Par- 
liament, and  we  cannot  in  a judicial  Way  take  Notice  that  thefe  Things 
were  done  in  Parliament.  And  hy  Wbiteloikt,  the  Surety  of  good  Beha- 
viour, is  a preventing  Medicine  of  the  Damage  that  may  fill  out  to  the 
Commonwealth;  an3  it  is  an  Act  of  Government  and  Jurifdiclion,  and 
not  of  Law.  And  by  Croke,  it  is  no  Inconvenience  to  the  Prifoncrs;  for 
the  fame  Bail  fuflketh,  and  all  fhnll  be  written  upon  one  Piece  of  Parch- 
ment. And  Heath,  Attorney-General,  Faid,  That  by  the  Command  of  the 
King,  he  had  an  Information  ready  in  his  Hand  to  deliver  in  the  Court 
again  ft  them. 

Hyde,  Chict-Jufticc.  If  now  you  refufe  to  find  Sureties  for  the  good 
Behaviour,  and  be  for  that  Caufe  remanded,  perhaps  we  afterwards  will 
not  grant  a Habeas  Corfu;  for  you,  inufmuch  as  we  aie  made  acquainted 
with  the  Caufe  of  your  Imprifonment. 

JlfAcy,  the  King’s  Serjeant,  offered  his  own  Bail  for  Mr.  Holes . one  of 
the  Prifoncrs,  (who  had  married  his  Daughter  and  Heir)  but  the  Court 
rcftifcJ  it ; for  it  is  contrary  to  the  Coutk  of  the  Court,  unlefs  the  Priibner 
himfelf  will  become  bound  alfo  J. 

And  Mr.  Long,  that  had  found  Sureties  in  the  Chicf-Juftice’s  Chamber, 
for  the  good  Behaviour,  refuted  to  continue  his  Sureties  any  longer,  inaf- 
much  as  they  wete  bound  in  a great  Sum  of  2000 /.  and  the  good  Beha- 
viour was  a tlcklifh  Point.  Therefore  lie  was  committed  to  the  Cuftody 
of  the  Marfhal,  and  all  the  other  Prifoncrs  were  remanded  to  Prifon,  be- 
ta ufe  they  would  not  find  Sureties  lor  the  good  Behaviour. 

Mich.  6 Car.  B.  R. 

John  Selden  was  committed  to  the  Murjhaljea  of  the  King's  Bench , for 
no:  putting  in  Sureties  for  his  good  Behaviour.  There  were  with  him  in  the 
fame  Prifon,  Hobart,  Stroud , and  Valentine.  In  the  End  of  Trinity  Term , 
6 Car.  the  Sickncfs  increafing  in  S ntlnvarb,  the  three  laff  named  made 
Suit  unto  the  Judges  of  the  King’s- Bench,  to  be  delivered  over  to  the  Gate- 
ho'fe  in  Wejlminfler,  ro  avoD  the  Danger.  The  Judges  thought  itClu- 
rity,  and  by  Writ  to  the  Marllml  of  the  King' s-Bencb,  commanded  him 
to  deliver  them  to  the  Keeper  of  the  Gulelmft,  and  lent  him  a Writ  to 
receive  them.  Mr.  Selden  never  lent  unto  them  whilft  they  were  in  Town, 
but  when  they  were  all  gone,  made  Suit  to  the  Lord-Treafurer  to  move  the 
King,  that,  to  avoid  this  Danger,  he  might  he  removed  to  the  Gntehoufe  ; 
which  he  did,  and  f-nt  a Warrant  under  his  Hand  to  the  Marfi.al,  figni- 
fying  his  Majcfty’s  Pleafure  to  remove  him  to  the  Gntehoufe ; accordingly 
he  was  removed.  Thereupon,  when  the  Judges  came  to  Town  in  Mi- 
chaelmas Term,  they  railed  the  Mar  dial  to  Account  for  his  Prifoner,  Mr. 
Selden ; and  he  pre  fin  ting  unto  them  the  Lord-T  reafurcr’sWarrant  by  the 
King’s  Diredlion,  the  Judges  told  him  it  would  not  Carve,  for  he  could 
not  be  removed  but  by  Writ  ; and  upon  his  M*jcfty’s  Pleafure  Signified,  it 
might  fo  have  been  done.  Anil  although  the  Judges  were  out  of  Town, 
yet  the  Clerk  of  the  Crown  would  have  made  the  Writ  upon  fo  good  a 
Warrant,  and  it  might  have  been  Tub feri bed  by  the  Judges  at  their  Rc-- 
turn.  And  to  avoid  the  like  Error  hereafter,  the  Court  fent  Juftice 
IVhit  cliche  to  the  Lord  Treafurer,  to  let  him  know,  that  Mr.  St  hi  ft 


* Mr.  tFl'iirlSclt  in  his  Memorials,  pafC  13-  lays,  My  Father  did  often  and  highly  complain  .sgaltfl  this  way  oT  fending  to  the  Judges  for  tlicir  Opinions  beforehand ; and 
laid,  if  lip.  -Laud  wet  on  in  bit  evor,  be  v.-iutd  kindle  11  Ftanu  111  rir  Natan. 

t Mr.  Whisclotke,  in  his  Memorials  of  the  EngHJk  Adairs,  p.  14.  (Edit.  1733.)  The  Judges  were  fomewh.it  perplexed  about  the  Habeas  Corpus  for  the  Parliamcnt-nicn, 
and  wrote  an  bumble  and  Rout  Letter  to  the  King,  That  bj  tbtir  Outbs  they  vet  re  to  boil  tie  frifm/n  ; but  thought  Jtt , Itfbie  tin  did  it,  u pullt/hed  tie.  ir  Oomuns  tlr'nr.,  « 
inform  bis  Majt/ij  thereof,  strut  humble  to  adsifr  him  f os  lent  been  dour  If  bis  mile  Pngerritors  in  like  Cap e/  lo  fevj  c Dir eCier.  to  Lit  Ju/ircei  of  hit  Rmeb,  to  'bail  the  P'  iforte'*- 
iiut  the  Lord-Keeper  would  not  acknowledge  to  my  EaUicr,  who  was  fent  to  him  from  the  reft  or  his  Brethren  about  this  bufinclV,  that  he  had  flic  wed  the  Judges  Letter  t» 
the  King,  but  diOembled  the  Matter,  and  told  him,  that  be  and  bis  Brethren  mult  attend  the  King  at  Greestviieb,  at  a Da v appointed  by  him. 

Accordingly  the  Judge,  attended  the  King,  who  wa»  mu  ptesfed  with  their  Determination,  but  commanded  them  not  to  deliver  any  Opinion  in  thi,  Cafe  without  coo- 
frilting  with  the  reft  ofthe  Judge  : ; who  delayed  the  Bufincfs,  amt  would  hear  Arguments  in  the  Cafeas  well  as  the  Judge,  of  the  King’s.  Bench  had  done  ; and  fo  the  3nfr- 
r.  f.  was  put  off  to  the  End  of  the  T crm.  Then  the  Coen  of  King’s- Bench  bcin  ; ready  to  deliver  their  Opinions,  the  Prifoncrs  were  removed  to  other  Prifons,  and  i Let- 
ter came  to  the  Judges  from  the  King,  That  this  nseas  done  ic.tufe  trf  tbeir  iuU’rttS  Carriage  at  the  Bar.  And  to  they  did  not  appear. 

The  Judge*  of  the  KingVBer.ch  were  feat  for  by  the  Lord-Keeper  to  he  in  Lwdc*  or.  Micbatlseus-dtiy  ; the  Chief-  Juftice  Hide,  and  my  Father,  were  fent  for  to  the  Kfo* 
at  Huwptoa-Court,  who  advifod  with  them  about  the  imprifoned  Pailiameut-men ; and  both  tlicfo  Judges  did  what  good  Offers  they  could,  to  bring  on  the  King  to  heal 
Hr  caches. 

I TEis  Motion  of  difcharging  pnx-redol  from  the  King  himfclf,  who  had  conferred  with  the  lu,'  -e-,  and  had  declared  L : f t.nt  the  Pi i Toner*  fliould  be  bailee!,  net* 
withltauding  (heir  OUlinacy,  that  they  would  not  fo  much  a*  piefcnt  a Petition  to  him  to  cxprelf,  that  they  -aerr for  rj  be  vrur  otfnrd.d  euitb  ts r-v-  But  the  Prifoncrs  bcci* 
luivv  to  valiK-  themfclvc*  upon  thgr  Suffering,  ami  had  fo  much  Countenance  from  feveral  of  their  late  Fellow-members,  that  they  would  not  now  accept  of  a Deliverance, 
but  nnantmoufly  retufod  to  iiml  Sureties  lor  tlicir  Behaviour  : Nay,  Mr.  Hoi:.-:  wa-;  fo  loduftrious  lo  be  continued  in  Cuftody,  that  whrn  one  offered  his  own  Bail,  he  would 
r.ot  yield  to  the  Comic  of  the  Court,  to  lie  himfelf  bound  w ith  loin.  And  even  Mr.  Long,  who  bad  a«2u.lly  found  Suretic's  in  the  Chief-  Juflice’s  Chamber,  Je  Jared  >* 
Court,  that  his  Sureties  fhoUld  no  longer  continue.  Such  .1  Merit  did  they  now  place  in  Confineinent,  at  to  labour  againft  their  own  Lihcn  y ; and  by  l'ucb  glorying  in 
fecution  to  raife  1 Popularity  to  themfclves,  ami  call  an  Odium  00  the  King.  Kennet's  flift.  of  England.  Vol.  ill.  page  49. 

never 
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never  looked  after  any  of  the  Court,  but  fought  a new  and  irregular  way 
to  be  removed  without  them.  I lie  Lord  T reafurer  made  a very  honour- 
able anfwer.  That  lie  would  not  move  the  King  for  Mr.  Si  Idea  to  be  re- 
moved by  this  means,  until  he  lent  him  word,  on  his  credit,  that  it  was 
a less)  way  ; and  told  that  Judge,  that  Mr.  Selden  was  at  the  Judges  dif- 
pofe,  to  remove  back  when  they  would,  for  it  was  not  the  King's  mean- 
ing to  do  any  thing  contrary  to  the  order  of  the  Court,  or  their  formal 
proceedings  : fo  W rits  were  i'eut  this  Michaelmas 'Term  to  remove  ihc  four  | 
prifoners  back  again  to  the  Marjhalfea. 

The  Cafe  of  Sir  Miles  Hibart,  and  tPilliam  Stroud,  Efq. 

ON  the  23d  of  ‘January,  the  Attorney-General  exhibited  two  feveral 
Informations^  the  one  again!!  IViUiam  Stroud,  Efq;  the  other 
again!!  Sir  Miles  Hobart,  Knight.  The  charge  again!!  both  of  them 
therein,  was  for  fcveral  cfcapcs  out  of  the  prifon  of  the  Gatehoufe : they 
both  pleaded,  Not  Guilty.  And  their  Cafes  appeared  to  he  as  followeth  : 
The  laid  William  Stroud,  and  Sir  Milts  Hobart,  were  by  the  King's  com- 
mand committed  to  prifon,  for  mifdcmeanors  alledged  again!!  them,  in 
their  carriage  in  the  Houfe  of  Commons  at  the  lait  Parliament.  After- 
wards in  Trinity  T trm.  Anno  6 Carol's , both  of  them  being  by  order  of  this 
Court,  and  by  a Warrant  from  the  Attorney-General  to  be  removed  unto 
the  Gatehoufe ; the  Warden  of  the  Marjhaljea  (where  they  were  before  im- 
prifoned)  lent  the  faid  Stroud  to  the  Keeper  of  the  Gatehoufe , who  received 
him  into  his  Houfe  lately  built,  and  adjoining  to  the  prifon  of  theGtf/r- 
boufe,  but  being  no  part  thereof.  After  which  receipt,  the  fame  night, 
he  licenfed  the  faid  Stroud  to  go  with  his  Keeper  unto  his  Chamber  in 
Gresy’s-Inn , and  there  to  refide.  Sir  Melts  Hobart  was  alfo  by  the  faid 
Warden  of  the  Marjhalfea,  delivered  to  the  Keeper  of  the  Gatehoufe,  but 
being  fick,  and  abiding  at  his  Chamber  in  Fleet-Jlreet,  he  could  not  be 
removed  to  the  prifon  of  the  Gatehoufe , but  there  continued  with  his 
Keeper  alfo.  Afterwards  the  Sickncis  increafing  in  London , they  (with 
the  licence  of  the  Keeper  of  the  Gatehoufe,  as  it  was  proved)  retired  with 
their  Undcr-keepcrs  to  their  feveral  Houfes  in  the  Country  for  the  fpacc 
of  fix  weeks,  until  Michaelmas  Term  then  next  following,  when  by  di- 
reflion  of  the  faid  Keeper  they  returned  to  his  Houfe  ; but  in  all  that 
fpace  it  could  not  be  proved,  that  they  v/ere  in  any  part  of  the  old  Pri- 
fou  of  the  Gatehoufe , but  in  the  new  building  thereto  adjoining;  uulefs 
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when  they  once  withdrew  themfelves  to  a Clofe-ftool,  which  was 
placed  hear  to  the  Parlour,  and  was  part  of  the  old  Prifon  ol  the 
Gatehoufe.  This  Evidence  was  given  to  both  the  Juries,  and  both  of 
them  returned  their  Verdicts  feverally,  That  they  were  not  Guilty,  accord- 
ing to  the  information  exhibited  again!!  them.  And  in  this  cafe  it  was 
debated  at  the  Bat  and  Bench,  whether  by  this  receipt  and  continuance  in 
the  new  houfe  only,  it  may  be  laid.  That  they  ever  had  been  imprifoned  ? 
And  the  Judges  held,  That  th.  is  voluntary  retirement  to  the  Clofe-Jleol  made  them 
to  be  prifoners.  They  rci’ulved  alfo,  that  in  this  and  all  other  cafes,  although 
a Prifoner  depart  fiom  Prifon  with  his  Keeper's  licence,  yet  it  is  an  offence 
as  well  punilhable  in  the  Prifoner  as  in  the  Keeper.  And  Calthorpe 
made  this  difference  between  breach  of  Prifon  and  efcapc ; the  firi!  is 
againjl  the  Gaoler  s will ; the  other  is  with  his  eonfent . but  in  both  the  Pri- 
Jancr  is  punijbable : whereunto  the  whole  Court  agreed.  It  was  alfo  re- 
folved  that  the  Prifon  of  the  King's- Bench  is  not  any  local  Prifon,  con- 
fined only  to  one  place,  and  that  every  place  where  any  Peri'on  is  reftrained 
of  his  Liberty  is  a Prifon  : As,  if  one  take  famfiuary  and  depart  thence, 
he  (hill  be  laid  to  break  Prifon  *. 

In  tbe  next  Parliament,  which  met  April  13,  1640,  it  was  referr’d  to  a 
Committee,  to  confidcr  of  the  breach  of  privilege  by  Sir  John  Finch  (the 
Speaker),  5 Car.  L who  refus'd  to  put  the  quel! ion  by  command  of  the 
Houfe ; and  die  Committee  order’d  to  Hate  matter  of  fact,  and  fo 
report. 

Monday,  April io.  Mr.  Trcafurcr  reported,  that  Sir  John  Finch  late 
Speaker  did  not  fay.  He  would  not  put  the  queflion  ; but  that.  He  durjl  not 
put  it:  That  he  left  the  Chair  not  to  difibey  tbe  Houfe , but  t:  obey  his  Majejly. 

The  Houie  thereupon  rtfoh'd.  That  it  was  a breach  of  Privilege  of  the 
Houfe,  for  the  Speaker  not  to  obey  the  commands  of  the  Houfe  ; and  that 
it  appear'd  die  Speaker  did  adjourn  the  Houfe  by  command  of  the  King, 
without  eonfent  of  the  Houfe,  which  is  alfo  a breach  of  Privilege  ; it  was 
therefore  order’d,  that  this  (hould  be  humbly  reprefented  to  his  Majcfty. 

But  this  Parliament  being  foon  diffolvcd,  vis.  May  5.  1640.  nothing 
was  done  for  thefe  Gentlemen  ; but  in  the  next  Parliament,  which  met 
Nov.  3.  164.0.  reparation  was  ordered  them  ; as  will  be  fliewn  in  the  fol- 
lowing Proceeding. 


XVIII.  Proceedings  againfl  Sir  JOHN  ELLIOT,  DENZIL  HOLLES,  Efq.  and  BENJAMIN 
VALENTINE,  Efq.  for  feditious  Speeches  in  Parliament ; in  B.  R.  Mich-,  5 Car.  I.  1629  -j~. 


SIR  Robert  Heath,  the  King's  Attorney-General,  exhibited  informa- 
tions in  this  Court  againtt  Sir  John  Elliot , Kniglu,  Dem.il  Holies , 
and  Benjamin  Valentine,  Efqrs.  the  effect  of  which  was,  % That  the 
King  that  now  is,  for  weighty  caufcs,  fuch  a day  and  year,  did  fuminon 
a Parliament,  and  to  that  purpofe  fent  his  Writ  to  the  Sheriff  of  Cornwall 
to  chufe  two  Knights  : by  virtue  whereof  Sir  John  Elliot  was  chofen  and 
returned  Knight  for  Cornwall.  And  that  in  the  fame  manner,  the  other 
Defendants  were  elected  Burgcflcs  of  other  places,  for  the  fame  Parlia- 
ment. And  (hewed  further,  that  Sir  John  Finch  was  chofen  for  one  of 
the  Citizens  of  Canterbury,  and  was  Speaker  of  the  Houle  of  Commons. 
And  that  the  faid  Elliot  publickly  and  malicioufly  in  the  Houfe  of  Com- 
mons, to  raife  fedition  between  the  King,  his  Nobles,  and  People, 
uttered  thefe  words,  That  the  Council  and  Judges  had  all  confpired  to  trample 
under  foot  the  Liberties  of  the  Suhjefis.  He  further  fliewed,  that  the  King 
had  power  to  call,  adjourn,  and  diffolve  Parliaments  : and  that  the  King, 
for  divers  rcafons,  had  a purpofe  to  have  the  Houfe  of  Commons  adjourned, 
and  gave  direction  to  Sir  John  Finch,  then  the  Speaker,  to  move  an  ad- 
journment; and  if  it  ibould  not  be  obeyed,  that  he  Ihould  forthwith 
come  from  the  Houfe  to  the  King.  And  that  the  Defendants,  by  confe- 
deracy aforchand,  fpake  a long  and  continued  Ipeech,  which  was  recited 
verbatim,  in  which  were  divers  malicious  and  feditious  words,  of  danger- 
ous confequencc.  And  to  the  intent  that  they  might  not  be  prevented  of 
uttering  their  premeditate  Speeches,  their  intention  was,  that  the  Speaker 
Ihould  not  go  out  of  the  Chair  till  they  li3d  fpoken  them ; the  Defendants, 
Holies  and  Valentine,  .laid  violent  hands  upon  the  Speaker,  to  the  great 
affrightment  and  dillurbance  of  the  Houfe.  And  the  Speaker  being  got 
out  of  the  Chair,  they  by  violence  fet  him  in  the  Chair  again ; fo  that 
there  was  a great  tumult  in  the  Houfe.  And  after  the  faid  fpeeches  pro- 
nounced by  Sir  John  Elliot , Holies  did  recapitulate  them. 

And  to  this  information. 

The  Defendants  put  in  a plea  to  the  iurifdi&ion  of  the  Court,  becaufe 
thefe  offences  are  fuppofed  to  be  done  in  Parliament , and  ought  not  to  be  punijhed 
in  this  Court , or  in  any  other,  but  in  Parliament. 


And  the  Attorney-General  moved  the  Court,  to  over-rule  the  plea  to 
the  jurifdidion.  And  that,  he  laid,  the  Court  might  do,  although  be 
had  not  demurred  upon  the  Plea. 

But  the  Court  would  not  over-rule  the  plea,  but  gave  day  to  join  in 
demurrer  this  Term.  And  on  the  fir!!  Day  of  the  next  Term,  the  record 
fliall  be  read,  and  within  a day  after  Hull  be  argued  at  bar. 

Hyde,  Chief-Juftice,  faid  to  the  Counfel  of  the  Defendants;  So  far 
light  we  will  give  you  : this  is  no  new  queftion,  but  all  the  Judges  in 
England,  and  Barons  of  the  Exchequer,  before  now,  have  oft  been  affem- 
bled  on  this  occafion,  and  have,  with  great  patience,  heard  the  arguments 
on  both  fides ; and  it  was  refolvcd  by  them  all  with  one  voice.  That  an 
offence  committed  in  Parliament,  criminally  or  contemptuoully,  the  Par- 
liament being  ended,  refts  punilhable  in  another  Court. 

Jones.  It  is  true,  that  we  all  refolvcd,  That  an  offence  committed  in 
Parliament  again!!  the  Crown,  is  punifhable  after  the  Parliament  in 
another  Court  ; and  what  Court  (hall  that  be,  but  the  Court  of  the  King’s- 
Bench,  in  which  the  King,  by  intendment,  litteth  ? 

Whitlocke.  The  queftion  is  now  reduced  to  a narrow  room,  for  all  the 
Judges  are  agreed.  That  an  offence  committed  in  Parliament  againfl  the 
King  or  his  Government,  may  be  punilhed  out  of  Parliament.  So  that  the 
foie  doubt  which  now  remains,  is,  whether  this  Court  can  punilh  it. 

Crake  agreed,  That  fo  it  had  been  refolvcd  by  all  the  Judges,  becaufe 
otherwife  there  would  be  a failure  of  Juftice.  And  by  him,  if  fuch  an 
offence  be  punifhable  in  another  Court,  what  Court  (hall  puni(h  it  but 
this  Court,  which  is  the  higheft  Court  in  the  Realm  for  criminal  offences? 
And  perhaps  not  only  criminal  adlions  committed  in  Parliament  arc 
punilhable  here,  but  words  alfo. 

Mr.  Mafon  of  Lincoln  s- Inn  argued  for  Sir  John  Elliot,  one  of  the  De- 
fendants. The  charges  in  the  information  againfl  him  are  three : 

1.  For  Speeches. 

2.  For  Contempts  to  the  King,  in  refilling  the  Adjournment. 


* Mr.  Whitlocke,  in  his  Memorials,  p.  16.  fays,  In  the  Year  1631.  fome  of  the  imprifoned  Parliament-men,  upon  their  Petition,  were  removed  from  the  Prifon*  wherein 
they  then  were,  to  other  l’rifons,  to  present  the  danger  of  the  Sicknefs  then  increafing.  Sir  Mites  Hobart  put  in  furctics  for  his  good  behaviour,  and  fo  was  difeharged  from 
hi*  Iroprifonment. 

Anno  1631.  Sir  John  Walter  died,  a grave  and  learned  Judge;  he  fell  into  the  King’s  difpleafurc,  charged  by*  his  Majcfty  for  dealing  eauteloujly,  and  not  plainly,  with  him, 
in  tbe  bufmtjs  concerning  tbe  Parliament-itun:  as  if  he  had  given  his  opinion  to  the  King  privately  one  way,  and  thereby  brought  him  on  the  Stage,  and  there  left  him,  and 
then  was  of  another  Judgment. 

His  opinion  was  contrary  to  all  the  reft  of  the  Judges,  That  a Parliament-mar.  for  Mifdemeanor  in  the  Hnujr,  criminally,  out  of  his  OJp.-e  and  Duty,  might  be  only  imprifoned, 
amt  not  farther  proceeded  againfl ; which  farmed  very  ftrange  to  the  other  Judges,  bccaufc  it  could  not  appear,  whether  the  Parly  had  committed  an  offence,  unlcfs  he  might 
be  admitted  to  his  anfwer. 

The  King  difeharged  him  of  his  fcrvice  hy  meffage,  yet  he  kept  his  place  of  Chief-Baron,  and  would  not  leave  it  hot  by  lcg3l  Proceeding  ; becaufe  his  Patent  of  it  was, 
^gnm  diu  fe  bene  gejjent,  and  it  mult  be  tried  whether  he  did  ber.e  ft  geffere,  or  not : He  never  &t  in  Court  after  the  King  forbad  him,  yet  held  hi?  place  till  he  died. 

t The  King  at  hrft  intended  to  proceed  againftthc  above  Gentlemen  in  the  Star-Chamber,  to  which  end  an  Information  was  exhibited  againft  them  in  that  Court,  on  the 
?th  of  May ; but  that  being  dropped,  they  were  proceeded  igaiaft  in  the  Kings-Bencb,  and  the  fame  matter*  in  effect  were  fet  forth  as  in  the  Information  in  the  Slat  • 
Chamber. 

t See  the  Information  in  the  King’s  Bench,  the  Defendant*  Plea,  the  Attorney- General’*  Demurrer,  fse.  at  large,  poflta, 
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1 8.  Proceedings  again]  Sir  John  Elliot,  &c.  5 Car.  I.  (2+4.) 


3.  For  Confpiracy  with  the  other  Defendants,  to  detain  Mr.  Speaker 
in  the  Chair. 

In  the  difeuflion  of  thefe  matters,  he  argued  much  to  the  fame  intent 
he  had  argued  before,  therefore  his  argument  is  reported  here  very  briefly. 

t.  For  his  Speeches,  they  con. ain  matter  of  accufation  againft  fonie 
great  Peers  of  the  Realm  ; and  as  to  them,  he  faid,  that  the  King  cannot 
take  notice  of  them.  The  Parliament  is  a Council,  and  the  Grand 
Council  of  the  King  ; and  Councils  are  fecrct  and  clofe,  none  other  have 
accefs  to  thofe  Councils  of  Parliament,  and  they  themfclvcs  ought 
not  to  impart  them  without  the  content  of  the  whole  Houle.  A Jury  in 
a Leet,  which  is  fwornto  inquire  of  offences  within  the  faid  jurifdiftion, 
are  fworn  to  keep  their  own  count'd  ; fo  the  Houfc  of  Commons  inquire  of 
all  grievances  within  the  Kingdom,  and  their  Counfels  are  not  to  be  re- 
vealed. And  to  this  purpofc  was  a petition,  2 H.  IV.  numb.  10.  That 
the  King  lhall  not  give  credit  to  any  private  reports  of  their  proceedings, 
to  which  the  King  affents  : therefore  the  King  ought  not  to  give  credit 
to  the  information  of  thclc  offences  in  this  cafe.  2.  The  words  them- 
felves  contain  feveral  acculaiions  of  great  men  ; and  the  liberty  of  accufa- 
tion hath  always  b.  en  Parliamentary.  50  £.  111.  Parliament-Roll,  numb. 
21.  the  Lord  Latunrr  was  impeached  in  Parliament  for  fundry  offences. 
11  R.  II.  the  ArchbilhopofTsT ; 18  H.  VI  numb.  18.  the  Duke  of Suf- 
folk-, 1 Mar.  Dy.  93.  the  Duke  of  Norfolk-,  36  H.  VI.  numb.  60.  un  Vic- 
kar  General ; 2 Ef  3 E.  VI.  c.  18.  the  L- tj  Seymour ; 18  of  King  fame  1, 
the  Lord  ol  St.  Albany  Chancellor  of  England-,  and  21  of  King  fames, 
Ctanficld,  Lord  Treafurcr;  and  1 Car.  the  Duke  of  Bmkingbam.  3.  This 
is  a privilege  of  Parliament  which  is  determinable  in  Parliament,  and  not 
elfewhcre;  li  if.  11.  numb.  7.  the  Parliament-Roll,  A Petition  exhibited 
in  Parliament,  and  allowed  by  the  King,  That  the  liberties  and  privi- 
leges of  Parliament  ihall  only  be  difcttflcd  there,  and  not  in  other  Courts, 
nor  by  the  Common,  nor  Civil  Law  ; (fee  this  cafe  more  at  large  in  Sel- 
den's  notes  upon  Fortefiue,  f.  42.)  ti  R.  11.  Roll  of  the  proccfs  and  judg- 
ment. An  appeal  of  Treafon  was  exhibited  againft  the  Archbilhop  of 
Canterbury  and  others,  and  there  the  advice  of  the  fages  of  the  one  Law 
and  the  other  being  required  ; but  becaulc  the  appeal  concerned  pci  foils 
which  are  Peers  of  the  Realm,  which  are  not  tried  elfewhcre  than  in  Par- 
liament, and  not  in  an  inferior  Court.  28  H.  Vi.  numb.  18.  There  be- 
ing a queftion  in  Parliament  concerning  precedency,  between  the  Earl  of 
Arundel,  and  the  Eai  1 of  D'-von,  the  opinion  of  the  Judges  being  demand- 
ed, they  anfwercd,  That  this  queftion  ought  to  be  determined  by  the  Par- 
liament, and  by  no  other.  31  H.  VI.  numb.  25,  26.  During  tnc  proro- 
gation of  the  Parliament,  Thorp  that  was  the  Speaker,  was  out  in  execu- 
tion at  the  fuit  of  the  Duke  cf  York  j and  upon  the  re-afiembly  of  the  Par- 
liament, the  Commons  made  fuit  to  the  King  and  Lords  to  have  their 
Speaker  delivered.  Upon  this,  the  Lords  demand  the  opinion  of  the 
Judges  ; who  anfwcr,  Thai  th  :y  ought  not  to  determine  the  privileges  of 
the  High-Court  of  Parliament.  4.  This  accuf.ition  in  Parliament  is  in 
legal  courfc  of  Jullicc,  and  therefore  the  accufcr  &a!l  never  be  impeach- 
ed, 13  H.  Vil.  and  11  Elsa..  Dy.  285.  Forging  of  falfe  Deeds  brought 
againft  a Peer  of  the  Realm,  aftion  tie  fcandalis  magnatum,  doth  not  lie. 
Coke's  Rep.  4.  14.  CutLr  and  Dixy's  cafe,  where  divers  calcs  arc  like  wife 
put  to  this  purpnfe.  35  II.  VI.  1 5.  If  upon  the  view  of  the  body  the  flav- 
or cannot  be  found,  the  Conner  ought  to  enquire.  Who  firft  found  the 
dead  body  l Anil  if  the  firil  finder  accufc  another  of  the  murder,  that  is  af- 
terward acquit,  he  fhall  not  have  an  action  upon  the  cafe,  for  it  was  done 
in  legal  manner.  So  it  is  the  duty  of  the  Commons  to  enquire  of  the 
grievances  of  the  Subjects,  and  the  caufcS  thereof,  and  doing  it  in  a legal 
manner,  19  H.  VI.  19.  8 H.  IV.  6.  in  confpiracy  it  is  a good  plea,  that 
he  was  one  of  the  indiftors.  And  20  H.  VI.  5.  that  he  was  a grand 
Jurv-man,  and  informed  his  Companions.  And  21  E.  IV.  6,  7.  and 
35  H.  VI.  14.  that  he  was  a Juftice  of  Peace,  and  informed  the  Jury, 
27  of.p.  12.  is  to  the  fame  purpofc.  And  if  a Julliceof  Peace,  the  firft 
Finder,  a Juror,  or  Indiftor,  lhall  not  be  punillud  in  fuch  cafes;  ii  for- 
tiori, a Member  of  the  Houfc  of  Commons  lhall  not,  who,  as  1 H.  VII. 
is  a Judge.  27  off.  p.  44.  may  be  objected,  where  two  were  indidted  of  a 
confpiracy,  becaute  they  maintained  one  another;  but  the  reafon  of  tile 
laid  cafe  was,  bccaufc  maintenance  is  a matter  forbidden  by  the  Law ; 
but  Parliamentary  accufation,  which  is  our  matter,  is  not  forbidden  by 
any  Law.  Cake’- s Rep.  9.  56.  there  was  a confpiracy,  in  procuring  others 
to  be  indicted.  And  it  is  true,  for  there  it  was  not  his  duty  to  prefer  fuch 
accufation.  (2)  The  accu&tion  was  extra-judicial,  and  out  of  Court ; but 
it  was  not  loin  our  cafe.  (3)  Words  fpoken  in  Parliament,  which  is  a 
luperiour  Court,  cannot  be  queftioned  in  this  Court,  which  is  inferiour. 

: E.  III.  19.  and  Stamford  153.  will  be  objected,  where  the  Bi/hop  of 
TVauhefer  was  arraigned  in  this  Court,  becaufe  he  departed  the  Parlia- 
ment w ithout  licence ; there  is  but  the  opinion  of  Scroop,  and  the  cafe  was 
entered,  P.  3 E.  19.  And  it  is  to  be  obferved,  that  the  plea  of  the  Bi- 
lhop  there,  was  never  over-ruled.  From  this  1 gather,  that  Scroop  was  , 
nor.  confirm t to  his  opinion,  which  was  fudden,  being  in  the  fame  Term 
in  which  the  plea  was  entered  ; or  if  he  were,  yet  the  other  Judges  agicc 
nor  with  him;  and  alfo  at  lall  the  Bilhop  was  difeharged  by  the  King’s 
W rit.  From  this  I gather,  that  the  opinion  of  the  Court  was  againft  the 
King,  as  in  PI.  20.  in  Fognjfa' s cafe,  where  the  opinion  of  the  Court  was 
againSt  the  King,  the  party  was  difeharged  by  Privy-Seal.  1 and  2 Phil. 
IA  Mar.  hath  been  objefted,  where  an  information  in  this  Court  was  pre- 
ferred-againft  Mr.  Plow  den,  and  other  Members  of  the  Houle  of  Com- 
mons, for  departing  from  the  Houfc  without  licence.  But  in  that  cafe 
I obferve  thefe  matters.  (1)  That  this  information  depended  during 
all  the  life  of  the  Queen,  and  at  laft  was  Jtne  die,  by  the  death  of  the 
Queen.  (2)  In  the  faid  cafe,  no  plea  was  made  to  the  jurifdiftion  of 
the  Court,  as  here  it  is.  (3)  Some  of  them  fubmitted  thcmfdves  to  the 
fine,  becaufe  it  was  cafy,  for  it  was  but  535.  4 d.  But  this  cannot  be 
urged  as  a precedent,  becaufe  it  never  came  in  judgment,  and  no  opinion 
of  the  Court  was  delivered  therein.  And  it  is  no  argument,  that  becaufe 
at  that  time  they  would  not  plead  to  the  jurifdiftion,  therefore  we  now 
cannot  if  we  would.  (4)  Thefe  offences  were  not  done  in  the  Parlia- 
mcnt-Houfc,  but  elfewhcre  by  their  abfence,  of  which  the  Country  may 
take  notice ; but  not  of  our  matters  done  in  Parliament.  And  abfence 
from'Parliatnent,  is  an  offence  againft  the  King’s  fummons  to  Parliament, 
vo  R.  II.  Parliament-Roll  12.  Tl.oirun  -Hackjey  was  indicted  of  High- 
Ticalon  in  this  Court,  for  preferring  Petition  in  Parliament ; but  1 li.  IV. 


numb.  90.  he  preferred  a Petition  to  have  this  judgment  voided,  and 
fo  it  wai-,  although  the  King  had  pardoned  him  before.  And  1 H.  IV. 
numb.  1 04.  all  the  Commons  made  petition  to  the  fame  purpofe,  becaufe 
this  tends  to  the  deftruftion  of  their  privileges.  And  this  was  likcwife 
granted.  4 H.  VIII.  c.  8.  Strode' s cafe.  That  all  condemnations  impofed 
upon  one,  for  preferring  of  any  Bill,  I peaking,  or  rcafoning  in  Parlia- 
ment, are  void.  And  this  hath  always  been  conceived  to  be  a general 
Act,  becaufe  the  prayers,  time,  words,  and  perfons  arc  general,  and  the 
anfwcr  to  it  is  general  ; for  a general  Act  is  always  anfwcred  with,  Lt 
Roy  voir,  and  a particular  A-ft  with  Soil  droit  fait  al  par  lyes.  And  33  H.  VI. 
17,  18.  a general  Aft  is  always  inrolled,  and  fo  this  is. 

Secondly,  For  the  fecond  matter,  the  contempt  to  the  command  of  the 
adjournment,  Jac.  18.  it  was  queilinntd  in  Parliament,  whetherthe  Kinir 
can  adjourn  the  Parliament,  (although  it  be  without  doubt  iliac  the  Kino- 
can  prorogue  it).  And  the  Judges  refolve,  that  the  King  may  adjourn 
the  Houfc  by  commiflion  ; and  27  Eliz.  it  was  refolved  accordingly.  But 
it  is  to  be  obferved,  that  none  was  then  impeached  for  moving  that  quef- 
tion. (2)  It  is  to  be  obferved,  that  they  relblve,  that  the  adjournment 
may  be  by  commiflion,  but  not  refolved  that  it  may  be  by  a verbal  com- 
mand, fignifitd  by  another;  and  it  derogates  not  from  th'c  King’s  Prero- 
gative, that  he  cannot  fo  do,  no  more  than  in  the  cafe  of  26  IE  VIII.  8. 
that  he  cannot  grant  one  acre  of  land  by  parol.  The  King  himfeif  may 
adjoutn  the  Houfc  in  perfon,  ot  under  the  Great  Seal,  but  not  by  verbal 
Mcllagc,  for  none  is  bound  to  give  credit  to  fuch  Meffage  ; but  when  it  is 
under  the  Great  Seal,  it  is  Tfe  Meipfo.  And  if  there  was  no  command, 
then  there  can  be  no  contempt  in  the  difobcdiencc  of  that  command.  ( •) 
In  this,  no  contempt  appears  by  the  information  ; for  the  information  is. 
That  the  King  had  power  to  adjourn  Parliaments.  Then  put  the  calc, 
the  command  be,  that  they  ftmuld  adjourn  themfclves:  this  is  no  puri'u- 
aucc  of  the  Power  which  he  is  fuppofed  to  have.  The  Houfc  may  be  ad- 
journed two  ways,  to  wit,  by  the  Kin»,  or  by  the  Houle  itfelf ; the  latfc 
is  their  own  voluntary  eft,  which  the  King  cannot  compel,  for.  Volun- 
tas non  cogitur. 

Tiiirdly , For  the  third  matter,  which  is  the  confpiracy : although  this 
be  fuppofed  to  be  out  of  the  Houfc,  yet  the  Aft  is  legal ; for  Members 
of  the  Houfe  may  ndvile  of  matters  out  of  the  Houfe  ; for  the  Houfc  it- 
felf is  not  fo  much  for  confultations,  as  foi  propofition  of  them.  And 
20  if.  VI.  34.  is,  that  ihquefts  which  are  fworn  for  the  King,  may  en- 
quire of  matters  elfewhcre.  (2)  For  the  coufpiiacy  to  lay  violent  hands 
upon  the  Speaker,  to  keep  him  in  the  chair;  the  Houfe  hath  privi- 
lege to  detain  him  in  the  chair,  and  it  was  but  lightly  and  foftlv, 
and  other  Speakers  have  been  fo  ferved.  (3)  The  King  cannot  prefer 
an  information  for  trefpafs;  for  it  is  faid,  the  King  ought  to  be  in- 
formed by  a Jury,  to  wit,  by  indiftment,  or  prefentment.  (4)  This 
cannot  be  any  contempt,  becaufe  it  appears  not  that  the  Houfe  was  ad- 
journed ; and  if  fo,  then  the  Speaker  ought  to  remain  in  the  chair;  for 
without  him,  the  Houle  cannot  be  adjourned.  But  it  may  be  objected, 
that  the  information  is.  That  all  thclc  matters  were  done  malicioully  and 
feditioufly.  But  to  this  I anfwcr.  That  this  is  always  to  be  underftood 
according  to  the  fubjeft  matter,  15  E.  IV.  4.  and  18  H.  VIII.  5.  A 
wife  that  hath  title  to  have  Dower,  agrees  with  another  to  enter,  (which 
hath  right)  that  lhc  againft  him  may  recover  her  dower.  This  fhall  not 
be  called  Covin,  becaufe  both  the  parties  have  right  and  titles.  (2)  It 
will  be  objefted.  That  if  thefe  matters  lhall  not  be  punilhable  here ; 
they  Hull  be  unpunifbed  altogether,  becaufe  the  Parliament  is  determined. 
To  this  1 fay,  That  they  may  be  punithed  in  the  fubfequent  Parliament,  and 
fo  there  fhall  be  no  failure  of  right.  And  many  times  matters  in  one  Par- 
liament have  been  continued  to  another,  as  4 F..  111.  numb.  16.  the  Lord 
Berkley’s  cafe,  50  E.  III.  numb.  185.  21  R.  II.  c.  16.  6 II.  VI.  numb. 
45,46.  8 i/.  IV.  numb.  12.  offence  in  the  foreft  ought  to  be  punilhed 
in  Evre,  and  Eyres  oftentimes  were  not  held  but  every  third  year.  C.  9. 
Epijlle,  and  36  E.  III.  c.  to.  A Parliament  may  be  every  year.  Error 
in  this  Court  cannot  bereverfed  but  in  Parliament,  and  yet  it  was  never 
objefted,  that  therefore  there  lhall  be  a failure  of  right.  '25  E.  III.  c.  2. 
If  a new  cafeof  Treafon  happen,  which  is  doubtful,  it  fhall  not  bedeter- 
mined  till  the  next  Parliament.  So  in  IVtjlm.  2.  c.  28.  where  a new  calc 
happens,  in  which  there  is  no  Writ,  ftay  lhall  be  made  till  the  next  Par- 
liament. And  yet  in  thefe  cafes,  there  is  no  failure  of  right.  And  fo 
the  Judges  have  always  done  in  all  difficult  cafes;  they  have  referred  the 
determination  of  them  to  the  next  Parliament,  as  appears  by  2 E.  III. 
6,  7.  1 E.  111.  8.  33  H.  VI.  18.  5 E.  II.  Dower  145.  the  cafeof  dower  of 
a rent-charge.  And  1 Jac.  the  Judges  refule  to  deliver  their  opinions 
concerning  the  union  of  the  two  Kingdoms.  The  prefent  cafe  is  grear, 
rare,  and  without  precedent,  therelorc,  not  dtterminablc  but  in  Par- 
liament. And  it  is  of  dangerous  confequence;  for  (1)  by  the  fame  rea- 
fon, all  the  Members  of  the  Houfe  of  Commons  may  lie  queftioned.  (2) 
The  parties  lhall  be  di fabled  to  make  their  defence,  and  the  Clerk  of  Par- 
liament is  not  bound  to  difclofe  thofe  particulars.  And  by  this  means, 
the  debates  of  a great  Council  lhall  be  referred  to  a petty  Jury.  And  the 
parties  cannot  make  juftification,  for  they  cannot  fpcak  thole  words  here, 
which  were  fpoken  in  the  Parliament,  without  Hander.  And  the  Defen- 
dants have  not  means  to  compel  any  to  be  witiidfes  for  them  ; for  the 
Members  of  the  Houfe  ought  not  todifcoveriheCounfel  of  the  Houfe:  fo 
that  they  are  debarred  of  jollification,  evidence,  and  witnefs.  Lajtly,  By  this 
means,  none  will  adventure  to  accufc  any  offender  in  Parliament,  but 
will  rather  fiibmit  himfeif  to  the  common  danger;  for,  for  his  pains  he 
lhall  be  imprifoned,  and  perhaps  greatly  fined  : and  if  both  thefe  be  un- 
juft,  yet  the  party  fo  vexed  can  have  no  recompense.  Therefore,  &e. 

Titt  Court.  The  queftion  is  not  now,  whether  thefe  matters  be  offen- 
ces, and  whether  true  or  falfe.  But,  admitting  them  to  be  offences,  the 
foie  queftion  is,  whether  tisis  Court  may  punilh'them  ; fo  dm  a great  part 
of  your  argument  is  nothing  to  the  prefent  queftion. 

At  another  day,  being  die  next,  Mr.  Caltbirpe  ( who  fucceeded  Mr. 
Majbn,  as  Recorder  of  London ) argued  for  Mr.  Valentine,  another  of  the 
Dctcndants. 

!.  In  general,  he  faid,  forthc  nature  of  the  crimes,  that  they  are  of  four 
forts : 

1.  In  Matter. 

2.  In  Words. 

3.  By  Confent. 

4.  By  Letters.  Tvra 
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Two  of  them  are  laid  to  the  charge  of  this  Defendant,  to  writ,  the 
crime  of  the  Matter,  and  of  Con  lent.  And  of  offences,  BraBon  makes  I'omc 
publick,  forae  private.  The  offences  here  are  puhlick.  And  of  them, 
fome  are  capital,  feme  not  capital  ; as  affair  It,  confpiracy,  and  fuch  like, 
which  have  not  the  punilhmcnt  of  life  and  death,  l’ublick  crimes  capital 
are  fuch  as  are  again  ft  the  Law  of  Nature,  as  Treafon,  Murder;  I will 
agree,  that  if  they  be  committed  in  Parliament,  they  may  be  queftioned 
elfcwherc  out  of  Parliament.  But  in  our  cafe,  the  crimes  arc  not  capital, 
for  they  arc  affault  and  confpiracy,  which  in  many  cafes  may  be  jullified, 
as  appears  by  22  H.  V Hi  Keilw.  92.  2.  cjj.  3 It.  IV.  10.  22  E.  IV . 43. 
Therefore  this  Court  (hall  not  have  jurifdicfion  of  them,  for  they  are  not 
ag.unft  the  Law  of  Nations,  of  God,  or  Nature;  and  if  thefe  matters 
fliall  be  examinable  here,  by  confcqucnce  all  actions  of  Parliament-men 
may  be  drawn  in  queftion  in  this  Court.  But  it  leans  by  thefe  reafons, 
that  this  Court  fliall  not  have  jurifdidtion,  as  this  cafe  is 

1.  Becaufe  thefe  offences  are  juftifiabie,  being  but  the  bringing  the 
Speaker  to  the  Chair,  which  alfo  perhaps  was  done  by  the  Votes  of  the 
Commons  ; but  if  thefe  matters  fliall  be  juftified  in  this  Court,  no  trial 
can  be,  for  upon  iffue  of  his  own  wrong,  he  cannot  be  tried,  becaufe  afts 
done  in  the  Houfe  of  Commons  are  of  record,  as  it  was  rcfolved  in  the 
Parliament,  1 Jac.  and  16  H.  VII.  3.  C.  9.  31.  are,  that  fuch  matters 
cannot  be  tried  by  the  Country.  And  now  they  cannot  be  tried  by 
record,  becaufe,  as  22  H.  VIII.  Dy.  32.  is,  an  inferior  Court  cannot 
write  to  a fuperior.  And  no  Certiorari  lies  out  of  the  Chancery , to  fend 
this  here  by  Mittimus,  for  there  was  never  any  precedent  thereof ; and 
the  Book  of  the  Houfe  of  Commons,  which  is  with  their  Clerk,  ought 
not  to  be  divulged.  And  C.  Little,  is,  that  if  a Man  be  indicted  in  this 
Court  for  Piracy  committed  upon  the  Sea,  he  may  well  plead  to  the  jurif- 
didtion  of  this  Court,  becaufe  this  Court  cannot  try  it. 

2.  It  appears  by  the  old  T reatife,  de  modes  tencr.ds  Parliamentum , that 
the  Judges  are  but  afliftants  in  the  Parliament ; ami  if  any  words  or  acts  are 
made  there,  they  have  no  power  to  contradict  orcontroul  them.  Then  it 
is  incongruous  that  they,  after  the  Parliament  diflblved,  fliall  have 
power  to  punifti  fuch  words  or  a£ts,  which  :t  the  time  of  the  fpeaking  or 
doing,  they  had  not  power  to  contradict.  There  arc  fuperior,  middle,  and 
more  inferior  Magi  it  rates ; and  the  fuperior  fliall  not  be  fubjeCt  to  the  con- 
troul  of  the  inferior.  It  is  a pofition,  that  in  pares  eji  nullum  imperium,  multi 
minus  in  cos,  qu<  magis  imperium  habent.  C.  Lull,  fays.  That  the  Parliament 
is  the  fupreme  Tribunal  of  the  Kingdom,  and  they  arc  Judges  of  the  Cupreine 
Tribunal ; therefore  they  ought  not  to  be  queftioned  by  their  inferiors. 
(3.)  The  offences  objected  do  concern  the  privileges  of  Parliament,  which 

rivileges  are  determinable  in  Parliament,  and  not  elfcwherc,  as  appears 
y the  precedents  which  have  been  cited  before  (4.)  The  Common  Law 
hath  afligned  proper  Courts  for  matters,  in  refpedt  of  the  place  and  per- 
fons:  1.  For  the  place,  it  appears  by  It  E.  IV.  3.  and  old  Entries , 101. 
that  in  an  ejiBione  firma:,  it  is  a good  plea,  that  the  Land  is  ancient  de- 
mefne,  and  this  excludes  all  other  Courts.  So  it  is  for  Land  in  Durham , 
eld  Entries,  419.  for  it  is  queftionable  there,  and  not  out  of  the  County. 
2-  For  Pcrfons,  II.  15  II.  V 11.  rol.  93.  old  Entries , 47.  If  a Clerk  of 
the  Chancery  Lt  impleaded  in  this  Court,  he  may  plead  his  privilege,  and 
fliall  not  anfwcr.  Su  it  is  of  a Clerk  of  the  Exchequer , old  Entries,  473. 
then  much  more  when  offences  are  done  in  Parliament,  which  is  exempt 
in  ordinary  jurifdi&iori,  they  fliall  not  be  drawn  into  queftion  in  this 
Court.  And  if  a man  be  indidlcd  in  this  Court,  he  may  plead  fan£tuary, 
22  H.  VII.  Keilw.  91.  tsf  22.  and  fliall  be  reftored,  21  E.  III.  60.  The 
Abbot  of  Bury' s cale  is  to  the  fame  purpofe.  (5.)  For  any  thing  that  ap- 
pears, the  Houfe  of  Commons  had  approved  of  thefe  matters,  therefore 
they  ought  not  to  be  queftioned  in  this  Court.  And  if  they  be  offences, 
and  the  Lid  Houfe  hath  not  punifhed  them,  this  will  be  a calling  of  im- 
putation upon  them.  (6.)  It  appears  by  the  old  Entries,  446,  447.  that  fuch 
an  one  ought  to  reprefent  the  Borough  of  St.  Germains,  from  whence  he 
was  Cent;  therefore  he  is  in  nature  of  an  Ambafladpr,  and  he  fliall  not  be 
queftioned  for  any  thing  in  the  execution  of  his  Office,  if  he  do  nothing 
againil  the  Law  of  Nature  or  Nations,  as  it  is  the  cafe  of  an  Ambaffador. 
In  the  time  of  Queen  Elizabeth,  ( Camden’s  Brit.  449.)  the  Bifhop  of  Rofs, 
in  Scotland,  being  Ambaffador  here,  attempted  divers  matters  againft  the 
State;  and  by  the  opinion  of  all  the  Civilians  of  the  faid  time,  he  may  be 
queftioned  for  thofe  offences,  bccaufc  they  are  againft  the  Law  of  Nations 
and  Nature  ; and  in  fuch  matters,  he  (hall  not  enjoy  the  privileges  of  an 
Ambaflador.  But  if  he  commit  a civil  offence,  which  is  againft  the  Mu- 
nicipal Law  only,  he  cannot  be  queftioned  for  it,  as  Berlin,  de  Rcpublica, 
agrees  the  cafe.  Upon  the  Statute  of  28  H.  VIII.  c.  15.  for  Trial  of 
Pirates,  13  Jac.  the  cafe  fell  out  to  be  thus  : A Jew  came  Ambaffador 
to  the  United  Provinces,  and  in  his  journey  he  took  fome  Spanijh  Ships, 
and  after  was  driven  upon  this  Coait ; and  agreed  upon  the  faid  Statute, 
that  he  cannot  be  tried  as  a Pirate  here  by  commiffion,  but  he  may  be  que- 
flioned  civiliter  in  the  Admiralty;  for,  Legati  fuo  Rigi  foli  judicium  faciunt. 
So  Arubailadors  of  Parliament,  foli  Parliamcnto,  to  wit,  in  fuch  things, 
which  of  thcinfclves  are  juftifiabie.  (7.)  There  was  never  any  precedent, 
that  this  Court  had  punilhed  offences  of  this  nature,  committed  in  Parlia- 
ment, where  any  plea  was  put  in,  as  here  it  is  to  the  jurifdidtion  of  the 
Court ; and  where  there  is  110  precedent,  non-ufage  is  a good  expolitor  of 
the  Law.  Lord  Littl.  SeBion  180.  Co.  Littl.  f.Si.  fays,  as  ufage  is  a 
£ood  interpreter  of  the  Laws,  fo  non-ufage,  where  there  is  no  example, 

a great  intendment  that  the  Law  will  not  bear  it.  bElioo.Dy.Ticq. 
upon  the  Statute  of  27  H.  VIII.  of  inrollments,  that  bargain  and  fale  of 
a Houfe  in  London  ought  not  to  be  enrolled ; the  nafon  there  given  is, 
becaufe  it  is  not  ufrd.  23  Elis.  Dy.  376.  no  error  lies  here  of  a judg- 
ment given  in  the  five  Ports,  bccaule  fuch  Writ  was  never  feen ; yet 
jn  the  diverfity  of  Courts  it  is  faid,  that  error  lies  of  a judgment  given 
,n  the  five  Ports.  39  H.  VI.  39.  by  Ajhton,  that  a protection  to  go 

Rome  was  never  feen,  therefore  he  difallowed  it.  (8.)  If  this  Court 
mall  have  jurifdiAion,  the  Court  may  give  judgment  according  to  Law, 
and  yet  contrary  to  Parliament  Law,  lor  the  Parliament  in  divers 
cafes  hath  a peculiar  Law.  Notwithftanding  the  Statute  of  1 H.  V. 
e • !•  that  every  Burgefs  ought  to  be  refident  within  the  Borough  of 
which  he  is  Burgefs,  yet  the  conftant  ufage  of  Parliament  is  cou- 
trary  thereunto;  and  if  fuch  matter  (hall  be  in  queftion  before  ye,  ye 
ought  to  adjudge  according  to  the  Statute,  and  not  according  to  their 
“(age.  s0  t)je  Houfe  of  Lords  hath  a fpecial  Law  alfo,  as  appear  by 


1 1 R.  II.  the  roll  of  the  proccfs  and  judgment,  (which  hath  hern  cited  be- 
fore to  another  purpofe)  where  an  appeal  was  not  according  to  the  one 
Law  or  the  other,  yet  it  was  good  according  to  the  courfe  of  Parliament. 
(9. ) Becaufe  this  matter  is  brought  in  this  Court  by  way  of  information, 
where  it  ought  to  be  bv  way  of  indidhnent.  And  it  appears  by  41  off. 

р.  12.  that  if  a kill  of  Deceit  be  brought  in  this  Court,  where  it  ought 
to  be  by  Writ,  this  matter  may  be  pleaded  to  the  jurifdiiftion  of  the  Court, 
becaufe  it  is  tii  id  armis,  and  contra  pacem.  It  appears  by  all  our  Books, 
that  informations  outjht  not  to  be  grounded  upon  lurinifes,  but  upon 
matter  of  Record,  4 H.  V II.  5.  6.  E.  VI.  Dy.  74.  Information  in  the 
Exchequer,  and  1 1 H.  VIII.  Kuhn.  101.  arc  to  this  purpofe.  And  if  the 
matter  be  vi  id  armis , then  it  ought  to  be  found  by  Inqueft.  2 E.  III. 
1,  2.  Appeal  (hall  not  be  granted  upon  the  return  of  the  Sheriff,  but 
the  King  ought  to  be  certified  of  it  by  indictment.  1 H.  VII.  6.  and 
Siam/,  f 95.  a.  upon  the  Statute  of  25  E.  III.  c.  4.  that  none  fliall  be 
imprifoned  but  upon  indictment  or  prefentment ; and  28  E.  III.  c.  3. 
42  E.  III.  e.  3.  are  to  the  fame  purpofe.  So  here,  this  information 
ought  to  have  been  grounded  upon  indictment,  or  other  matter  of  Re- 
cord, and  not  upon  bare  intelligence  given  to  the  King.  (10.)  The 
prefent  cafe  is  great  and  difficult,  and  in  fuch  cafes,  the  Judges  have 
always  outed  themfelves  of  jurifdiction,  as  appears  by  BraBon,  Book  II. 
/.  1.  Si  aliquid  novi  non  ufitatum  in  Regno  accident , 2 £.111.  6,  7.  and 
Dower  24  2. 

Now  I will  remove  fome  objections  which  may  be  made. 

Where  the  King  is  Plaintiff,  it  is  in  his  election  to  bring  his  action  in 
what  Court  he  pleafes.  This  is  true  in  fome  fen fc,  to  wit.  That  the 
King  is  not  rellrained  by  the  Statute  of  Magna  Chart  a , £>uotl  communia 
p/acita  non  fequantur  curiam  noflram  ; for  he  may  bring  his  Square  imped  it 
in  B.  R.  And  if  it  concerns  Durham , or  other  County  Palatine,  yet 
the  King  mav  have  his  action  here:  for  the  faid  Courts  are  created  by 
Patent,  and  the  King  may  not  be  rcftrained  by  Parliament,  or  by  his  own 
Patent,  to  bring  his  action  where  he  plcafeth.  But  the  King  (hall  not 
have  his  a&ion  where  he  pleafeth  againft  a prohibition  of  the  Common 
Law,  as  12  H.  VII.  Keilw.  6.  the  King  (hall  not  have  a Forme  don  in 
Chancery.  And  C.  6.  20.  Giegory's  cafe,  if  the  King  will  bring  an  infor- 
mation in  an  inferior  Court,  the  party  may  plead  to  the  jurifdretion.  So 
where  the  Common  Law  makes  a prohibition,  the  King  hath  not  election 
of  his  Court. 

The  information  is  contra  formam  State:/! . which  Statute,  as  I conceive, 
is  intended  the  Statute  of  5 H.  IV.  e .uid  j 1 H.  VI.  c.  11.  which  gives 
power  to  this  Court  to  punifti  anaffault  made  upon  the  fervant  of  a Knight 
of  Parliament.  But  our  calc  is  not  within  thole  Statutes,  nor  the  intent 
of  them ; (or  it  is  not  intendible,  that  the  Parliament  fliould  di (advan- 
tage themfelves  in  point  of  their  privilege.  And  this  was  aTrefpafs 
done  within  the  Houfe,  by  Patliiment-men  amongft  themfelves.  And 
Crompton s JunJdiBion  of  Courts,  f.  8.  faith.  That  the  Parliament  may 
punifti  trelpaffcs  done  there. 

Precedents  have  been  cited  of  Parliament-men  imprifoned  and  puniflied 
for  matters  done  in  Parliament.  To  this  I fay.  That  there  is  ha  juris, 
and  Eta  faBi  ; and  Em  J'aBi  is  not  always  Via  juris.  C.  4.  93.  precedents 
are  no  good  directions,  unlefs  they  be  judicial. 

Otherwife  there  will  be  a failure  of  Juftice,  wrongs  (hall  be  unpunifli- 
ed.  To  this  I anfwer,  That  a mifehief  is  oft-times  rather  fufferable  than 
an  inconvenience,  to  draw  in  queftion  the  privileges  of  Parliament.  By 
the  undent  Common  Law,  as  it  appears  by  21  E.  111.  23.  and  21  ajf.  if  an 
Infant  bring  an  Appeal,  the  fuic  (hall  be  (laid  during  his  infancy ; bc- 
caufc the  party  cannot  have  his  Trial  by  battle  againft  the  Infant ; but  the 
Law  is  now  held  otherwife  in  the  laid  cafe.  And  in  fome  cafes,  criminal 
offences  (hall  be  difpunilhcd,  29  H.  VIII.  Dy.  40.  Appeal  of  Murder 
lies  not  for  Murder  done  in  fevcral  Counties. 

This  Court  of  B.  R.  is  coram  ipfo  Rege-,  the  King  himfclf,  by  intend- 
ment, is  here  in  pctfoii.  And  as  it  is  faid,  C.  9.  118.  it  is  Suftremum 
Regni  Tribunal,  of  ordinary  jurifdichon.  But  to  this  I fay,  That  the 
Parliament  is  a tranfeendent  Court,  and  of  tranfeendent  jurifdicHon  : it 
appears  by  28  ajf.p.  52.  that  the  flile  of  other  Courts  is  coram  Rege,  as 
well  as  this  is ; as  coram  Rege  in  Cancellaria,  coram  Rege  in  Camera ; and 
though  it  be  coram  Rege,  yet  the  Judges  give  the  judgment.  And  in  the 
time  of  H.  III.  in  this  Court,  fome  Entries  were  coram  Rege,  other! , 
coram  Hugone  de  Bigod. 

The  privileges  of  Parliament  are  not  queftioned,  but  the  confpiracies 
and  mifdemeanors  of  Ibme  of  them.  But  to  this  1 fay,  that  the  diffinc- 
tion  is  difficult  and  narrow  in  this  cafe,  where  the  offences  objected  are 
juftifiabie,  and  if  they  be  offences,  this  reflects  upon  the  Houfe,  which 
hath  not  punilhed  them. 

The  cafes  of  3E.  III.  19.  and  1 and  2 Phil,  id  Mar.  have  been  ob- 
jected. But  for  tlie  laft  it  is  obfcrvable.  That  no  plea  was  pleaded  to  the 
jurifdichon,  as  it  is  in  our  cafe.  And  if  a Parliament-man,  or  other 
which  hath  privilege,  he  impleaded  in  foreign  Court,  and  neglect  his  plea 
to  thejurifdidlion,  the  Court  may  well  proceed,  9 It.  VII.  14.  36  H.  VI. 
34 H.  1 3 Jac.  In  this  Court  the  Lord  Norreys,  that  was  a Peer  of  Par- 
liament, was  indLied  for  the  Murder  of  one  Bigod,  and  pleaded  his  par- 
don. And  there  it  was  doubted,  how  the  Court  ihould  proceed  againft 
him  (for  he,  by  Law,  ought  to  have  his  Trial  by  his  reers).  And  it 
was  rcfolved,  that  when  he  pleads  his  pardon,  or  confefleth  his  fault, 
thereby  he  gives  jurifdidtion  to  the  Court,  and  the  Court  may  give  judg- 
ment againft  him.  So  that  ihefc  cafes,  where  it  was  not  pleaded  to  the 
jurifdiCiion,  can  be  no  precedent  in  our  cafe. 

The  privilege  here  is  not  claimed  by  Prcfcription  or  Charter,  therefore 
it  is  not  good.  But  1 fay,  that  notwithftanding  this,  it  is  good ; lor 
where  the  Common  Law  outs  a Court  of  jurifdidlion.,  there  needs  no 
Charter  or  Prefcription  ; 10  H.Vl.  13.  8 It-  VIII.  Keilw.  189.  Br.  n. 

с.  515.  Where  fancluary  of  a Church  is  pleaded,  there's  no  need  to 
make  prefcription,  becaufe  every  Church  is  a fan&uary  by  the  Common 
Law.  Therefore,  Idc. 

Sir  Robe: t Heath,  the  King’s  Attorney,  the  fame  day  argued  on  the 
other  fide,  but  briefly.  Pirjl,  he  anfwcred  the  objections  which  had  beery 
made. 

Firjl,  He  (aid,  That  informations  might  well  be  for  matters  of  this 
nature,  which  are  not  capital ; and  that  there  arc  many  precedents  of 
fuch  informations.  (But  note,  that  he  produced  none  of  them.) 

Secondly, 
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Secondly,  I*  hath  been  ofcjeSed,  That  they  are  a Council,  therefore 
they  ought  to  fpeak  freely.  But  I’uch  fpeeches  which  are  here  pronounced, 
prove  them  not  Councillors  of  State,  but  Bedlams ; the  addition  of  one 
wc-rd  would  have  made  it  Treafon,  to  wit,  proditorie.  But  it  is  the  plea- 
fur  e of  the  King  to  proceed  in  this  manner,  as  now  it  is.  And  there  is 
great  difference  between  Rills  and  Libels,  and  between  their  proceedings, 
as  Council  and  as  mutinous. 

Thirdly , That  it  would  be  of  dangerous  conference;  for  by  this  means 
none  would  adventure  to  complain  of  grievances.  I anfwer,  they  may 
make  their  complaints  in  a parliamentary  manner  j but  they  may  not 
move  things,  which  tend  to  detraction  of  the  King  and  his  Govern- 
ment. 

Fourthly,  Thefe  matters  may  be  pumfhed  in  following  Parliaments 
But  this  is  impoflible,  for  following  Parliaments  cannot  know  with  what 
mind  theie  matters  were  done.  Alfo  the  Houfe  of  Commons  is  not  a 
Court  of  Juftice  of  itfelf.  The  two  Houfcs  are  but  one  body,  and  they 
cannot  proceed  criminally  to  punifh  crimes,  but  only  their  Members  by 
•way  of  imprifonment ; and  alfo  ui-.-y  are  not  a Court  of  Record.  And 
they  have  forbid  their  Clerk  to  entry  of  their  fpeeches,  but  only  of 
matters  of  courfe  ; for  many  times  they  fpeak  upon  the  fudden,  as  occa- 
fion  is  offered.  And  there  is  no  ncccjTuv  that  the  King  fhould  expeef  a 
new  Parliament.  The  Lords  may  gram  Commiflions  to  determine  mat- 
ters after  the  Parliament  ended  ; but  the  Houfe  of  Commons  cannot  do 
fo.  And  alfo  a new  Houfe  of  Commons  confifts  of  new  men,  which 
have  no  cognizance  of  thefe  offences.  I Hi  IV.  The  Bifhop  of  Carlifle, 
for  words  fpoken  in  the  Parliament,  that  the  King  had  not  right  to  the 
Crown,  was  arraigned  in  this  Court  of  High-Trcal’cn  ; and  then  he  did 
not  plead  his  privilege  of  Parliament,  but  faid.  That  he  was  Epifcopus 
unci ui,  &c. 

Fifthly , a.  H.  VIII.  Strode' s cafe  hath  been  objected.  But  this  is  buta 
particular  Act,  although  it  be  in  print ; for  Rajhi entitles  it  by  the  name 
of  Strode : fo  the  title,  body,  and  provifo  of  the  Act  arc  particular. 

Sixthly,  That  this  is  an  inferiour  Court  to  the  Parliament,  thcrefotc, 
£fc.  To  this  I fay.  That,  even  fitting  the  Parliament,  this  Court  of 
B.  R.  and  other  Courts,  may  judge  of  their  privileges,  as  of  a Parlia- 
ment-man  put  in  execution,  ifc.  and  other  cafes.  It  is  true  that  the 
Judges  have  oft-times  declined  to  give  their  judgment  upon  the  privileges 
of  Parliament,  fitting  the  Court.  But  from  this  it  follows  not,  that 
when  the  offence  is  committed  there,  and  not  punifhed,  and  the  faid 
Court  diffolvcd,  that  therefore  the  faid  matter  {hall  not  be  queftioned  in 
this  Court. 

Seventhly , By  this  means  the  privileges  of  Parliament  {hall  be  in  great 
danger,  if  this  Couit  may  judge  of  them.  But  I anl'wcr.  That  there  is 
no  danger  at  all  ; for  this  Court  may  judge  of  A<£ls  of  Parliament. 

Eighthly,  Perhaps  thefe  matters  were  done  by  the  Votes  of  the  Houfe  ; 
Or,  if  they  be  offences,  it  is  an  imputation  to  the  Houfe  to  fay.  That  they 
had  neglcAed  to  punilh  them  ; but  this  matter  doth  not  appear.  And  if 
the  truth  were  fo,  thefe  matters  might  be  given  in  evidence. 

Ninthly.  There  is  no  precedent  in  the  cafe,  which  is  a great  preemp- 
tion of  Law.  But  to  this  I anfwer.  That  there  was  never  any  precedent 
of  fuch  a faft,  therefore  there  cannot  be  a precedent  of  fuch  a judgment. 
And  yet  in  the  time  of  Queen  Elizabeth,  it  was  rcfolved  by  Brown,  and 
many  other  Jufticcs,  that  offences  done  in  Parliament  may  be  punifhed 
out  of  Parliament,  by  imprifonment  orotherwiie.  And  the  cafe  of  3 E. 
III.  ig.  is  taken  for  good  Law  by  Stamf.  and  Fitzh.  And  E.  III. 
and  r Mar.  accord  directly  with  it.  But  it  hath  been  objected,  that  there 
was  no  plea  made  to  the  jurifdiftion.  But  it  is  to  be  obferved,  that  Plow- 
den,  that  was  a learned  man,  was  one  of  the  Defendants,  and  he  pleaded 
not  i>*  the  jurifdidtion,  but  pleaded  licence  to  depart.  And  the  laid  in- 
formation depended  during  all  the  Reign  of  Queen  Mary,  during  which 
time  there  were  four  Parliaments,  and  they  never  queftioned  this  matter. 

But  it  hath  been  further  objected.  That  the  faid  cafe  differs  from  our 
cafe,  becaufc  that  there  the  offence  was  done  out  of  the  Houfe,  and  this 
was  done  within  the  Houfe.  But  in  the  faid  cafe,  if  licence  to  depart  be 
pleaded,  it  ought  to  be  tried  in  Parliament,  as  well  as  thefe  offences  here. 
Therefore,  ife. 

The  Judges  alfo  the  fame  day  fpake  briefly  to  the  cafe,  and  agreed  with 
one  voice.  That  the  Court,  as  this  cafe  is,  Jhall  have  jurifdiftion,  although 
that  thefe  offences  were  committed  in  Parliament,  and  that  the  imprifoned  Mem- 
bers ought  t-  anfwer. 

fonts  began  and  faid.  That  though  this  queftion  be  now  newly  moved, 
yet  it  is  an  ancient  queftion  with  him  ; for  it  had  been  in  his  thoughts 
thefe  eighteen  years.  For  this  information  there  are  three  queftions  in  it : 

1 Whether  the  matters  informed  be  true  or  falfe  ? And  this  ought  to  be  de- 
termined by  Jury  or  Demurrer. 

a.  When  the  matters  of  the  information  are  found  or  confejfed  to  be  true , if 
the  information  be  good  in  fubfianee  ? 

3.  Admit  that  the  offences  are  truly  charged,  if  this  Court  bath  power  to 
pumjh  them  ? And  that  is  the  fate  quejfion  of  this  day. 

And  it  feetns  to  me,  that  of  theie  offences,  although  committed  in 
Parliament,  this  Court  fhall  have  jurifdi&ion  to  punifh  them.  The  Plea 
of  the  Defendants  here  to  the  jurifdi&ion  being  concluded  with  a de- 
murrer, is  not  peremptory  unto  them,  although  it  be  adjudged  againft 
them  ; but  if  the  plea  be  pleaded  to  the  jurifdidlion,  which  is  found 
againft  the  Defendant  by  Verdi&,  this  is  peremptory. 

In  the  difeuffion  of  this  point,  I decline  thefe  queftions : 

1 . If  the  matter  be  voted  in  Parliament,  when  it  is  finijhed,  it  can  be  pu- 
ni/bed and  examined  in  another  Court  ? 

z.  If  the  matter  be  commenced  in  Parliament,  and  that  ended,  if  afterward 
it  may  be  quejlianed  in  another  Court  ? 

I queftion  not  thefe  matters  ; but  I hold,  that  an  offence  committed 
criminally  in  Parliament,  may  be  queftioned  elfewhere,  as  in  this  Court; 
and  that  for  thefe  reafons : 

Firft,  Quia  in  t ere  ft  Reipublic*  ut  maleficia  non  maneant  impunita: 
and  there  ought  to  be  a frejh  punijhment  of  them.  Parliaments  are  called  at 
the  King  splejftre,  and  tin  K is  not  compellable  to  call  his  Parliament  ; and 
if  bef  ore  the  next  Parliament,  the  party  offending,  or  the  witnejfes  die,  then 
there  will  be  a failure  of  Juftice. 

Secondly,  The  Parliament  is  no  confant  Court  every  Parliament  mojlly 
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conjifli  of  federal  men,  and,  by  tonftquente. , they  cannot  take  notice  f matters 
done  in  the  foregoing  Parliament ; and  there  they  do  not  examine  by  oath,  unleft 
it  be  in  Chancery,  at  it  is  ufed  of  late  time. 

Thirdly,  ‘I he  Parliament  cannot  fend  Procefs  to  make  the  offenders  to  appear 
at  the  next  Parliament  ; and  being  at  large,  if  they  hear  a noife  of  a Parlia- 
ment, they  will  fugain  faCere,  and  fo  prevent  their  punijhment. 

Fourthly,  Put  the  cafe,  that  one  of  the  Defendants  be  made  a Baron  of 
Parliament,  now  he  cannot  be  punifhed  in  the  Houfe  of  Commons,  and  Jo  he  Jhall 
be  unpnnijhed. 

It  hath  been  obje&ed,  That  the  Parliament  is  the  fuperiour  Court  to  thiit 
therefore  this  Court  cannot  examine  their  proceedings. 

To  this  I fay.  That  this  Court  of  the  King's-Beueh  is  a higher  Court 
than  the  Jufticcs  of  Oyer  and  Terminer,  or  the  Jufticcs  of  Aflize  : but 
if  an  offence  be  done  where  the  King's-Beueh  is,  after  it  is  removed,  this 
offence  may  be  examined  by  thejuftices  of  Oyer  and  Terminer,  or  by 
the  Jufticcs  of  Aflize.  We  cannot  queftion  the  judgments  of  Parlia- 
ments, but  their  particular  offences. 

2 Object.  It  is  a privilege  of  Parliament,  whereof  we  are  not  competent 
Judges. 

To  this  Tfay,  That privilegium  ejl  private  Lex  If privat.  legem.  And  this 
ought  to  be  by  grant  or  prefeription  in  Parliament : and  then  it  ought  to 
be  pleaded  for  the  manner,  as  is  in  33  Ff.  VIII.  Dy.  as  it  is  not  here 
pleaded.  Alfo  we  are  Judges  of  all  Adts  of  Parliament:  as  4 H.  VII. 
Ordinance  made  by  the  King  and  Commons  is  not  good,  and  we  are 
Judges  What  (hall  be  a Seflion  of  Parliament,  as  it  is  in  Plowden,  ill  Par- 
tridge's cafe.  We  are  Judges  of  rheir  lives  and  lands,  therefore  of  their 
liberties.  And  8 EHz.  (which  was  cited  by  Mr.  Attorney)  it  was  the 
opinion  of  Dyer,  Oat/yn,  IVetflj,  Brown,  and  Soutbcot , Juftices,  That 
offences  committed  in  Parliament  may  be  punifhed  out  of  Parliament. 
And  3 Ed.  V.  19.  it  is  good  Law.  And  it  is  ufual  near  the  end  of  Par- 
liaments to  let  down  fonie  petty  punilhmcnt  upon  offenders  in  Parlia- 
ment, to  prevent  other  Courts.  And  I have  fccii  a Roll  in  this  Court, 
in  6 H.  VI.  where  judgment  Was  given  in  a Writ  of  Annuity  in  Ire- 
land, and  afterward  the  faid  judgment  was  reverfed  in  Parliament  in  Ire- 
land ; upon  which  judgment  Writ  of  Error  was  brought  in  this  Court, 
and  r overfed. 

Hyde  Chief-Jufticc,  to  the  fame  intent : No  new  matter  hath  been  of- 
fered to, us  now  by  them  that  argue  for  the  Defendants,  but  the  fame 
reafons  and  authorities  in  fubftancc,  which  were  objected  before  all  the 
Juftices  of  England,  and  Barons  of  the  Exchequer , at  Se'jeants-lnn  in 
Fleet  jlrtet,  upon  an  information  in  the  Star-Chamber  for  the  fame  mat- 
ter. At  which  time,  after  great  deliberation,  it  was  refolved  by  all  of 
them.  That  no  offence  committed  in  Parliament , that  being  ended,  may  be  pu- 
nched out  of  Parliament.  And  no  Court  more  apt  for  that  purpofe  than 
this  Court  in  which  we  are  : and  it  cannot  be  puniflied  in  a future  Par- 
liament, becaufe  it  cannot  take  notice  of  matters  done  in  a foregoing 
Parliament. 

As  to  what  was  faid.  That  an  inferiour  Court  cannot  meddle  with 
matters  done  in  a fuperiour;  true  it  is,  that  an  inferiour  Court  cannot 
meddle  with  judgments  of  a fuperiour  Court;  but  if  particular  Mem- 
bers of  a fuperiour  Court  offend,  they  are  oft-times  punifhabls  in  an  in- 
feriour Court : as,  if  a Judge  {hall  commit  a capital  offence  in  this  Court, 
he  maybe  arraigned  thereof  at  Newgate.  3 E.  III.  19.  and  1 Mar.  which 
have  been  cited,  over-rule  this  cafe.  Therefore,  ife. 

Juftice  Whttlocke.  j.  I fay  in  this  cafe.  Nihil  didum  quod  non  dictum 
prius. 

2.  That  oil  the  Judges  of  England  have  refolved  this  very  point. 

3.  That  now  we  are  but  upon  the  brink  and  jlcirts  of  the  caufe  : for  it  is  not 
now  in  quejlion,  if  theft  be  offences  or  no ; or,  if  true  or  falfe ; but  only  if  this 
Court  have  lurifaidiion. 

But  it  hath  been  objected,  That  the  offence  is  not  capital,  therefore  it  is  not 
examinable  in  this  Court. 

But  though  it  be  not  capital,  yet  it  is  criminal,  for  it  is  fovving  of  fc- 
dition  to  the  deftrudtion  of  the  Commonwealth.  The  queftion  now  is 
not  between  us  that  are  Judges  of  this  Court,  and  the  Parliament,  or  be- 
tween the  King  and  the  Parliament ; but  between  fonie  private  Members 
of  the  Houfe  ot  Commons  and  the  King  himfelf : for  here  the  King  him- 
felf  queftions  them  for  thofc  offences,  as  well  he  may.  In  every  Com- 
monwealth there  is  one  fuper-eminent  power,  which  is  not  fubjedl  to  be 
queftioned  by  any  other;  and  that  is  the  King  in  this  Commonwealth, 
who,  as  Br actor,  faith.  Solum  Drum  habet  ultorem.  But  no  other  within 
the  Realm  hath  this  privilege.  It  is  true,  that  that  which  is  done  in  Par- 
liament by  confent  of  all  the  Houfe,  fhall  not  be  queftioned  elfewhere  ; 
but  if  any  private  Members,  exuunt  ptrfmas  judicum.  If  induunt  malcfaci- 
entium  perfonas,  if  Junt  feditiofi-,  is  there  fuch  fanSimony  in  the  place, 
that  they  may  not  be  queftioned  for  it  elfewhere  ? The  Bilhop  of  Rofs,  as 
the  cafe  bath  been  put,  being  Ambaffador  here,  pra£lifed  matters  againft 
the  State:  and  it  was  refolved.  That  although  Legates  fit  Rex  in  alien t 
folc,  yet  when  he  goes  out  of  the  bounds  of  his  office,  and  complotswith 
Traitors  in  this  Kingdom,  that  he  {hall  be  puniflied  as  an  offender  here. 
A Minifter  hath  a great  privilege  when  he  is  in  the  Pulpit ; but  yet,  if  in 
the  Pulpit  he  utter  fpeeches  which  are  fcandalous  to  the  State,  he  ispu- 
nifhable.  So  in  this  cafe,  when  a Burgefs  of  Parliament  becomes  muti- 
nous, he  (hall  not  have  the  privilege  of  Parliament.  In  my  opinion,  the 
Realm  cannot  confilt  without  Parliaments,  but  the  behaviour  of  Parlia- 
ment-men ought  to  be  Parliamentary.  No  outrageous  fpeeches  were  ever 
ufed  againft  a great  Minifter  of  State  in  Parliament,  which  have  not  been 
puniflied.  If  a Judge  of  this  Court  utter  fcandalous  fpeeches  to  the 
State,  he  may  be  queftioned  for  them  before  Commilfioners  of  Oyer  and 
Terminer,  becaufe  this  is  no  judicial  a<ft  of  the  Court. 

But  it  hath  been  objected.  That  we  cannot  examine  Alls  done  fy  a higher 
Power. 

To  this  1 put  this  cafe:  when  a Peer  of  the  Realm  is  arraigned  of 
Treafon,  we  are  not  his  Judges,  but  the  High  Steward,  and  he  fhall  b: 
tried  by  his  Peers  : but  if  error  be  committed  in  this  proceeding,  that  (hill 
be  reverfed  by  error  in  this  Court : for  that  which  we  do  is  coram  ipft  Reg/- 

It  hath  been  objected.  That  the  Parliament- Law  differs  from  the  Law  It 
which  we  judge  in  this  Court  in  fwtdry  cafes.  And  for  the  inftance  which  hath 
been  made.  That  by  the  Statute,  none  ought  to  be  choftn  Burgefs  of  a Town  i* 
which  he  doth  not  inhabit , but  that  the  ufage  of  Parliament  is  contrary  : 
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if  information  be  brought  upon  the  faid  Statute  again  ft  fuch  a Bu  reefs,  I that  purpofe,  was  a breach  of  the  Privilege  of  Parliament,  by  thofe  that 
•hinhthat  the  Statute  is  agood  warrant  for  us  to  give  judgmcntagainlt  biro,  cxccutril  the  fame.  - 

And  it  hath  been  objected,  V>al  there  it  n>  precedent  in  this  matter.  4.  R.jclved,  bfe.  That  the  exhibiting  of  an  information  m the  Courtof 

But  there  are  fundrv  precedents,  by  which  ic  appears,  th3t  the  Par-  Star-Chamber,  againft  Mr.  Holies  and  the  reft,  for  matters  done  by  them  in 
lament  hath  tranfmitted  matters  to  this  Court ; as  2 R.  II.  there  being  Parliament,  being  Members  of  Parliament,  and  the  fame  fo  appearing  in 
3 queftion  between  a great  Peer  and  a Bifhop,  it  was  tranfmitted  to  this  the  information,  is  a breach  of  the  Privilege  of  I arliament. 

Court,  being  for  matter  of  behaviour:  and  although  the  Judges  of  this  5.  Refohed,  ifc.  That  Sir  Robert  Heath,  and  Sir  Humphrey  Davenport, 
Court  are  but  inferiour  men, yet  the  Court  is  higher.  For  it  appears  by  Sir  Htntage  Fine)},  Mr.  Hudfn,  and  Sir  Robert  Berkley,  that  fubferibed 
the  11  Elia.  Dy.  That  the  Earl  Marfhal  of  Enrhsmi  is  an  Officer  of  this  their  names  to  the  information,  are  guilty  thereby  of  the  breach  of  Pri- 


,he  n Eiiz.  Dy.  That  the  Earl  Marfhal  of  England  is  an  Officer  of  this  their  names  to  the  information,  are  guilty  thereby  of  the  breach  ofPri- 
Court ; and  it  is  always  admitted  in  Parliament,  That  the  Privileges  of  vilege  of  Parliament. 

Parliament  hold  not  in  three  cafes,  to  wit,  Firfi , in  cafe  of  Treajsn.  Sc-  6.  Rejoined,  lie.  That  there  was  a uelay  of  Juftiee  towards  Mr.  Hsues, 
a rjiy , in  cafe  f Felony.  And  thirdly,  in  fiat  for  the  Peace.  And  the  la  (l  is  and  the  reft  that  appeared  upon  the  Habeas  Corpus, .in  that  they  were  not 
our  very  cafe.  Therefore,  fsV.  bailed  in  Edfitr  and  Trinity-Term,  5 Car. 

Crete  argued  to  tile  fame  intent:  he  faid.  That  theft  offences  ought  to  be  7.  Re/slvcd,  &c.  That  Sir  Nicholas  Hy.it,  then  Chtef  Julticc  of  tfttt 
faui/hed  in  t :e  Court,  or  ns  where  5 and  all  manner  of  offences  which  are  ogainji  King's-Bench,  is  guilty  of  this  delay. 

\ht  Crown,  are  examin-sble  in  this  Court.  8.  Rtfilved,  &e.  That  Sir  IVilliam  Jones,  being  then  one  of  the  Juf- 

It  hath  been  objeiftcd,  That  by  this  means,  none  will  adventure  to  mate  tices  ol  the  Court  of  King's-Bench,  is  guilty  of  this  delay. 
complaints  in  Purliu/re-'t.  9.  Rcflved,  idc.  That  Sir  James  Whitlock/,  Knt.  then  one  of  the  Juf* 

That  is  not  fo;  for  he  may  complain  in  a Parliamentary  courfc,  but  not  tices  of  the  Court  of  King’s-Bench,  is  not  euilcy  of  this  delay  *. 

faU'cly  and  unlawfully,  as  here  is  pretended  ; for  drat  which  is  unlaw-  Ordered , That  the  further  debate  ol  this  In  all  be  taken  into  coniidcra- 

fully,  cannot  be  in  a Parliamentary  courfe.  don  on  to-morrow  morning. 

1:  hath  been  objcae.l,  Th.it  the  Parliament  is  a higher  Court  than  this.  yuy  g.  , g , j 

Audit  is, true;  But  every  Member  is  not  a Court ; and  if  he  commit  -Q  r>Ef, bed  upon  the  Qur/lion, ThatSir  Georgs  Crete  KnigKt,  thenoneof 
offence,  he  .s  puniftiable  here.  Our  Court  is  a Court  of  high  JurrfHic-  A thc  jud'  0f  th King’s-Bench,  is  not  guilty  of  this  delay, 
non,  it  cannot  take  cognizance  of  real  Pleas  ; hut  it  a real  Plea  comes  by  „ Tha'  thc  continuance  of  Mr.  Holies,  and  the  reft  of  thc  Members  of 
Error  in  this  Court,  it  Orel  never  be  tranfmitted.  But  this  Court  may  p^iament,  2 Car.  in  prilon,  by  the  then  Tudges  of  the  King’s-Bench, 

award  a Grand  Gape,  and  other  Procefs  ulual  m real  a&ions : but  of  all  for  „ot  punif,„  ;n  Sureties  for  their  good  behaviour,  was  without  juft  or 

capital  and  criminal  Caules,  v/c  arc  originally  competent  Judges,  and  by  |c»alcauft. 

coufcquence  of  this  matter.  But  1 am  not  of  the  opinion  of  Mr.  Attorney-  2 That  the  exhibiting  of  thc  information  aeainft  Mr.  Holies,  Sir  John 
General,  that  thc  word  prod, tom-  would  have  made  this  rrcafon.  And  aiui  Mr  Valentine,  in  the  KingVBenchT  being  Members  of  Par- 

for  the  othcr  matters,  he  agreed  with  the  Judges.  Therefore  by  the  Court,  liamcrlt  for  mattws  doilc  in  parliament,  was  a breach  of  d.e  Privilege  of 
the  Defendants  were  ruled  ro  plead  further ; and  Mr.  Lenthal  ol  Lincoln  s-  P2rliamcht 

f,;/»  was  afligned  of  Counfel  for  them.  , That  thc  over-ruling  of  the  Flea,  pleaded  by  Mr.  H.lltt,  Sir  John 

But  matmuch  as  tire  Defendants  would  hot  put  in  ar.y  other  Plea,  1 lie  and  IvIr  upoa  ,hc  information  to  the  jurifdi&ion  of  the 


Jail  day  of  the  1 erm  Judgment  was  given  againft  them  upon  a Nihil  diet t ; Court,  was  againlf  the  Law  and  Privilege  of  Parliament, 
which  Judgment  was  pronounced  by  Jones  to  this  effect  : , . . That  thc  judgment  given  upon  a Nihil dicit,  againft  Mr.  Holies,  Sir 

“ Che  matter  ol  the  information  now,  by  thc  confeflitiil  of  the  Detcnd-  ~ £/J  and  Mr.  Valentine,  and  Fine  thereupon  impofed,  and  their  fc- 

ants,  is  admitted  to  be  true,  and  we  think  their  Plea  to  the  jumdiilion  in-  'eral  imprifonmcrUi  thereupon,  was  againft  the  Law  and  Privilege  of  Par- 
lufficient  for  the  matter  and  manner  of  it.  And  we  hereby  will  not  draw  Ijnmcnt 

foc  liberties  of  Parliament.men  intoqiieilion ; to  wit,  for  fiich  mat.  " Tl.nt  ,hc  Rvcml  proccdjihgr  againll  Mr.  H-.ll,,,  and  thc  reft,  by 
ter>  which  they  do  or  [peak  in  a Parliamentary  manner.  But  in  this  cafe  committing  them,  and  profecuting  their,  in  the  Star-Chamber,  and  in  the 
there  was  a confpiracy  between  thc  Defendants  to  (lander  thc  State,  and  King’s-Bench  is  a grievance. 

to  tdrtfcdit.'on...ddir™rdb«w«iithcKitis,  his  Peers  tuttlPmplci  and  ThatMr  Mr.’s/rW,  Mr.  KrfomV,  and  Mr.  !«.,  and 


Court,  was  : 
14.  That 


, , , .-  , . f ^ ~ . warrants  they  were  apprehended  and  committed,  and  againft  thc  Council 

Speak  at  their  plcafure.  1 he  Parliament  is  an  high  Court,  therefore  it  lhal  t tlicir  Ilands  JO  the  in,ormauon  in  the  Star-Chambert  and  againft 

ought  not  to  be  d.forderly,  but  ought  to  give  good  example  to  other  lhc  jud  of  thc  KingVBeneh. 

Courts.  If  a Judge  of  our  Court  fhould  rail  upon  thc  State,  or  Clergy,  That  Mr.  Lawi  eme  Whitaker,  being  a Member  of  the  Parliament 

he  is  pumlhable  for  it.  A Member  of  the  Parliament  may  charge  any  C,;V.  entering  into  the  Chamber  of  Sir  John  Elliot,  being  likcw.fe  a Mcm- 

great  Officer  ol  the  State  with  any  particular  oftcnce-,  but  this  was  a ^cr  Dj  thc  Parliament,  fcarching  of  his  trunks  and  papers,  and  foaling  of 

malcvolous  accuiat.on  in  the  gene  rality  of  all  the  Officers  of  State,  there-  tilcrn>  j5  gliilty  ^ thc  breach  of  thc  Privilege  of  Parliament,  this  being 
fore  the  matter  contained  within  the  information  is  a great  oftcnce,  done  before  the  diffolution  of  Parliament. 


and  punifhable  in  this  Court. 

2.  For  thc  punilhmen:,  although  the  offence  be  great,  yet  that  Ihall  be 
with  a light  hand,  and  fhall  be  in  this  manner.” 


18.  Refolved  upon  the  Qitefioit)  That  Mr.  Latvrence  IVbitaker  being  guilty 
of  the  breach  of  the  Privileges  as  aforefaidi  lhall  be  font  forthwith  To  the 
Tnuer,  there  to  remain  a prifoner  during  the  pleafure  of  the  Houfe. 


1 . That  every  of  the  Defendants  j Ml  be  imprifoved  during  the  King’s  plea-  Mr’  Whitaker  was’  called  down,  and  kneeling  at  the  Bar,  Mr.  Speaker 
lJ:t:  ■ , * . , tJ  !c  !mPrj',n!/"  ln  I ovver  of  London,  and  the  pronounced  this  fontencc  againft  him  afccordimrly. 

uthrr  Defendants  in  ciher  tn  i/lw.  ‘ ten.:..  1 _ l.  .W.  d...  « 1 j 


alhtr  Defendants  in  other Jnifcns.  Mr.  Whitaker  being  at  the  Bar,  did  not  deny,  but  that  he  did  fearch  and 

2.  Thai  non/of them  fhall  be  delivered  sst  ofprtfon  until  he  give  feenrity  itt  this  fcal  up  the  Chamber,' and  Trunk,  and  Study  of  Sir  John  Elliot,  between 
Court  fir  hi,  good  bJKWOur,  and  have  made  jubuvffton  and  acknowledgment  ef  the  (l.cond  and  Ccmh  of  March,  during  which  time  lhc  Parliament  wasad- 


3.  S:-  John  Elliot,  inafmu.h  as  we  think  him  the  greatejl Offender,  and  the 
Ringleader,  flsull pay  to  the  King  a Fine  of  2000I.  end  Mr.  Holies,  a Fine  of 
1000  Marks;  and  Me.  Valentine,  becaufe  he  is  of  lefi  ability  than  the  reft, 
Jball  jay  a Fine  of  500!.  And  to  all  this,  all  thc  other  Jultices  with  one 
voice  accorded. 


journed  : But  endeavoured  to  extenuate  it*  by  the  confulion  of  the  times, 
at  that  time;  the  length  of  thc  time  fince  that  crime  was  committed  be- 
ing thirteen  years ; thc  command  that  lay  upon  him;  being  commanded 
by  the  King  and  twenty-three  Privy-Counfollors. 

Afterwards  Mr.  Recorder  Glyn  made  a farther  Report  to  the  Houfe  of 


Afterwards  the  Parliament  which  met  thc  third  of  Nmember,  1640.  upon  Commons,  viz.  , . . „ 

report  made  by  Mr.  Recorder  Glyn , of  the  flare  of  the  fovcral  and  re  I pec-  The  Warrant,  which  tffued  and  was  fubfct.bed  by  twelve  Pr.vy-Coun- 
tivc  cafes  of  Mr.  Holies,  Mr.  Seldott,  and  the  reft  of  the  imprifoucj  Members  f=lloprs>5°  lu,nmo"  n,"e  of  thc  Members  of  the  Houfe  ot  Commons,  m 


of  thc  Parliament,  in  T.rtii  C.-trcli , touching  their  extraordinary  fufferings, 
for  their  conlfout  affections  to  the  Liberties  of  the  Kingdom,  exprefied  in 
that  Parliament;  and  upon  arguments  made  in  the  Houfo  thereupon,  did. 


thc  Parliament  ofTertio  Caroli,  to  appear  before  them  during  thc  Pari  lament, 
viz.  Mi.  Jf'llliam  Stroud,  Mr.  Btrjamin  talenlmr,  Mr.  Hob'.  1,  Si x John 
Elliot,  Mr.  Seiden,  Sir  Miles  Hobart , Sir  Peter  Hep  man,  Mr.  If  alter  Long , 


upon  the  fixth  of  JulH  1641,  pafs  thefe  enfuing  votes;  which,  in  refpcift  and  Mr*  bean  njj  dare  Ter tio  Mart  ii,  Quart,  Caroli-,  and 

of  the  reference  they  haw  to  thefe  Lll  mentioned  proceedings,  vve  have  | the  names  of  the  twelve  Pnvy-Counfollors  ihat  figned  this  warrant  were 


of  the  reference  they  have  to  thefe  Lll  mentioned  proceedings,  we  have  i ««  names  of  the  twelve  l'nvy-Counlcilors  .ha:  ligned  this  warrant  were 
thought  lit  to  infert : viz.  read  : thc  Parliament  being  adjourned  thc  feeond  of  March,  to  the  tenth 

July  6.  1641.  of  eYlarch,  and  then  diffolvcd. 

I.T>  EfolvcJ  upon  .],p  quoniof,  Thai  Uio'ilTuing  out  of  tho  Warrants  '■>'  Warrants  undur  the  hanjs  of  Tuttttn  Prii-p-Counf.llors,  for  com. 
IV  frcim  r|,„  i Ar,|a  otMj  „,h,ro  r.r  iJr;,  ,.  < -7. :i  > s,i,  I mittine  of  Mr.  Denial  Holies,  Sir  John  hUi  t,  Mr.  Jehn  Seltlen,  Mr.  Btn- 


1 the  reft  of  thc  Members  of  that  Parliament,  \ C,rrduring  the  ! j "min  Valentine*  and  Mr.  WdKam  CM, ton,  clofe  Prifoners  to  the7«t»rr,  bear- 
to  apprur  before  form,  is  a breach  of  lhc  Privilege  of  Par-  i mg tlatc.  4"«"'  SUitu.  $u.ru  C,ir.„,  Jutrng  the  Parli ament , were  read  , 
. thofo  Privy  Counlellors.  ! -nd  the  names  of  llv  Pnvy-CounfellOBS  that  fubferibed  them,  were  [read. 

ted,  ffe.TtM  the  committing  of  Mr.  Holies,  and  thereft,  by  the  t^E.arTa"tS,  u,.ld,t”ht  b^nds  of  twenty- two  Piivy-Counfellors,  dire  fled 


3.  Rejcived,  ifc.  I hat  to  - fcrchmg  and  foaling  of  thc  Clumber,  Stud  v,  I 10  ^rence  rr«w«rn  .s.  “p-"  J-"" 

and  Papers  of  Mr.  Holies,  Mr.  Setd<n,\nd  Sir  John  Elliot,  bcine  Members  I re<?u,nng  » fcal  «P  thc  tfunks’  ftudies  and  cabinet^  or  jury  other 
of  this  Houfe,  and  during  thc  Parliament,  and  iffumg  of  Warrants  to  I lh-*c  ’’ad  any  papers  in  them,  of  the  faid  Mr.  HoI.es,  Mr.  John 

* Mr.  tn-iihrbr  in  his  Memorials  of  the  Engtjh  Affairs,  p.  jS,  39.  fay«,  In  the  Houfe  there  fell  out  a Debate  touching  ihe  Writs  of  Hnieas  Carpus,  upon  which  Sehten  am! 
Ihe  tell  of  hi*  fellow-prifoncrs  demanded  to’ be  failed  ; and  thc  Judge,  of  the  King's-Bench  did  no:  hail  them,  as  hv  I an  they  ought  t but  required  of  them  Sureties  for 
Heir  gio.t  behaviour.  This  was  fo  far  aggravated  by  fomc,  that  they  moved,  75  ■r  Prifoners  might  have  reparation  out  Of  the  Shales  of  ehufr  ’judges  ossbo  then  fat  in  the  King's- 
heath  oubia  they  were  reman, led  to  p-  ifen-,  which  Judges  they  named  to  be  Hyde,  jer.es , and  my  Father : x,  for  Judge  Urals,  who  was  one  of  that  Court,  they  cxcufcd  him, 
**  differing  in  Opinion  from  thc  reft. 

I fieitig  a Member  of  the  Houfe,  and  Son  to  the  Judge,  knew  this  to  be  miftaken,  a*  to  the  Fail,  and  fpakein  the  behalf of  my  Father,  to  this  effeit : 

“ Tin?  It  tvai  not  unknown  to  diver*  worthy  Jlcmncre  of  the  Houfe,  that  Judge  fFhlt/oeke  had  been  a faithful,  able,  and  fiodt  Affcrtnr  of  the  Rights  a-d  Liberties  of  thc 
**  free-born  Suhjeita  of  this  Kingdom  j for  which  lie  hail  been  many  wav,  a Sufferer.  And  particularly  by  a (trait  and  elefe  Imprisonment,  for  what  he  (aid  and  did,  a*  a 
(1  Mem  Iter  of  this  Honourable  Houfe  in  a forma  Parliament : and  he  appeals  to  thofe  noble  Gentlemen,  who  cannot  hut  remember  thole  paffagrs  ; and  fume,  who  were 
tl  then  Sufferers  with  him.  And  fur  his  Opinion,  and  Carriage  in  the  Cafe  of  the  Habeas  Corpus,  'tl*  affirmed  It.  ltave  been  the  fame  with  that  of  Judge  Crake-,  and ’be  ap- 
peals for  this,  to  the  honourable  Gcnllciucn,  who  were  concerned  in  it : and  others,  w ho  were  pjefent  then  in  Court.'’  Hampden,  and  divcrsolherSfecofuIcd  this  Mi>- 
?KI”  i who  affirmt  d scry  much  of  the  Matter  of  Fadt,  and  expreffed  themfelvcs  with  great  RcfpeQ  and  Honour  ia  th:  Memory  of  the  deccafed  Judge,  ttliu  was  thereupon 
reckoned  by  the  Houfo  in  thc  fame  degree  with  Judge  Croke,  as  to  their  Cenfure  and  Proceedings. 

Voi.  VII.  fck  SeUeti 
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Selden,  and  Sir  J bn  Ellin,  were  read,  and  likewife  the  names  of  the  1 
Privy-Councillors  that  fobferibed  the  faid  Warrants.  A Warrant  un- 
der the  hands  of  thirteen  Privy-Councillors,  for  the  commitment  of 
Mr.  Hilliam  Stroud  clofc  Prifoner  to  the  King’s-Bcnch,  bearing  date 
ad  April,  1628,  was  read,  and  the  Names  of  the  Pnvy-Councillors  tnat  fub- 
feribed  it : The  like  Warrant  was  for  the  Commitment  of  Mr.  H'alttr 
Li iif,  clofc  Prifon>-r  to  the  Mnflialfca. 

K.jck::l,  ifc.  That. Mr.  He  Set  (hall  have  the  Sum  of  five  thoufand 
Pounds  for  hi>  Damage-.,  LolTc*.  Imprif'Miments,  and  Sufferings,  fuliain- 
cd  and  tilidcrgusie  by  him,  for  his  Service  done  to  the  Commonwealth  in 
the  Parliament  of  ‘iertia  Coral. 

Ref  heel,  (Sn  That  Mr.  John  Scldcn  (hall  have  the  Sum  of  five  thoufand 
Pounds  for  his  Damages,  Loflcs,  lmprifonmcnts,  and  Sufferings,  fuf- 
tained  and  undergone  by  him,  for  his  Service  done  to  the  Commonwealth 
in  the  Parliament  of  Tertio  Curoli. 

Rtftlved,  1st.  That  the  Sum  of  five  thoutand  Pounds  be  afligned  for  the 
Damages,  Lulles,  lmprifonmcnts,  and  Sufferings,  furtainej  and  under- 
gone by  Sir  John  Ellin,  for  his  Service  done  to  the  Commonwealth  in 
the  Parliament, of  Tenia  Cur  si,  to  be  difpofed  of  in  fuch  Manner  as  this 
Houfc  lbs  1 1 appoint. 

ReMved,  ti fc.  That  the  Sum  of  two  thoufand  Pounds,  Part  of  four 
thuiifimd  Pounds,  paid  into  the  late  Court  of  Wordi  and  Liveries,  by  the 
Heirs  ot  Sir  John  Ellin,  by  reafon  of  his  Marriage  with  Sir  Daniil  Nor- 
m's D tighter,  ffaull  be  repaid  to  Mr.  Elliot,  out  of  the  Arrears  of  Mo- 
nies payable  into  rhe  late  Court  of  IV arch  and  Liveries , before  the  taking 
awav  of  the  faid  late  Court. 

Ordered,  That  it  he  referred  to  the  Committee  who  brought  in  this  Re- 
port, to  cxarr.’nc  the  Decree  made  in  the  late  Court  of  TVards  and  Liveries , 
Concerning  the  Marriage  of  Sir  John  Elliot's  Heir  wiih  Sir  Daniel  Norton's 
Daughter-,  and  what  Monies  were  paid  by  reafon  of  the  faid  Decree,  and 
by  whom  f and  to  report  their  Opm  on  thereupon  to  the  Houfc. 

Ordered,  'I  h.it  it  be  referred  to  the  C mimittee,  to  examine  after  what 
Manner  Sir  Jolts  Elliot  came  to  his  Death,  his  Ulagc  in  the  Tower,  and 
to  view  the  Kooms  and  Places  where  he  was  impnfoncd,  and  where  he 
died,  and  to  report  the  fame  to  the  Houfe. 

Refclved,  (fc.  '1  hat  the  Sum  of  five  thoufand  Pounds  (hall  bo  paid  unto 

rhe of  Sir  Peter  Htyman,  for  the  Damages,  Loffes,  Sufferings, 

and  Imprifomnenrs.  fultained  and  undergone  by  Sir  Peter  Heyman,  for 
his  Service  done  to  Che  Commonwealth  in  the  Parliament  of  Tertio  Carols. 

Re/olv.d,  (Sc.  That  Mr.  IVt.ller  Long  (hall  have  the  Sum  offive  thou- 
fand Pounds  p-iitl  unto  hint,  for  the  Damages,  Loflcs,  Sufferings,  and 
Imprifonmcnt,  fuftanud  and  undergone  by  him,  lor  his  Service  done  to 
the  Commonwealth  iu  the  Parliament  Tertio  Carol. 

Refelved,  (Sc.  That  the  Sum  of  five  thoufand  PounJs  fhall  be  afligned 
for  the  Damages,  Loflcs,  Sufferings,  and  Imprifonmcnt,  fultained  and 
undergone  by  Mr.  Strand  (late  a Member  of  this  Houfe)  deeeafed,  for  Ser- 
vice done  by  him  to  th  Comnunwe.ilth  in  the  Parliament  of  Tertio  Carol. 

Rtfolved,  (Sc.  That  Mr.  Benjamin  Valentine  fhall  have  the  Sum  of  five 
fhoufand  Pounds  paid  unto  him,  for  the  Damages,  Loflcs,  Sufferings,  and 
Imprifonmems,  fullained  and  undergone  by  him,  for  his  Service  to  the 
Commonwealth  in  the  Parliament  of  Tertio  Carol. 

Refihcd , (Ac.  That  the  Sura  of  five  hundred  Pounds  flintl  be  bellowed 
and  difpofed  of,  for  the  erecting  a Monument  to  Sir  Miles  Hobart,  a Mem- 
ber of  the  Parliament  of  Tertio  Carol,  in  Memory  of  his  Sufferings  for  his 
Service  to  the  Commonwealth  in  the  Parliament  of  Tertio  Carol. 

Ordered,  '1  hat  it  be  recommitted  to  the  Committee,  who  brought  in  this 
Report,  to  confiJcr  how  the  ftvoral  Sums  of  Money  this  Day  ordered  to 
be  p iid  for. Damages  to  the  fc  cral  Members  before-named,  for  their  Suf- 
leniigs  in  the  Set vu  e of  the  Commonwealth,  may  be  raifed. 

In  the  Reign  of  King  Chailct  II,  this  Affair  was  taken  into  Confidera- 
tiort,  and  the  Houfe  of  Comtnuns  came  to  fcveral  Refolutiuns. 

Die  Mart  s,  1 2 Novembris  1667. 

Upon  a Report  male  by  Mr.  Vaughan  from  the  Committee  concerning  1 
Freedom  of  Speech  in  Parliament, 

Rejolnd,  (Sc.  That  the  Houl>  do  agree  with  the  Committee,  That  the  j 
Act  of  Parliament  in  4 Hen.  VIII.  commonly  intitled.  An  Aft  conccrn- 
inu  RicErd  Strode,  is  a general  Law,  extending  to  indemnify  all  and  every 
the  Members  oi  both  tloufes  of  Parliament,  in  all  Parliaments,  for  and 
touching  any  Bills,  fpeuking,  reafoning,  or  declaring  of  any  Matter  or 
Matters,  in  and  concerning  the  Parliament  to  be  communed  and  treated 
of,  and  is  a declaratory  Law  of  the  ancient  and  ncccflary  Rights  and 
Privileges  of  Parliaments 

Die  S ablest  '/,  5I3  Novembris  1667. 

Rejoined.  (Sc.  That  the  Judgment  given  5 Car.  again)!  Sir  John  Elliot, 
Denzit  H-Ues,  and  Bey.  Valentine,  in  the  King’s-Renih,  is  an  illeg-l  Ju  g- 
ment,  and  againft:  the  Freedom  and  Privilege  of  Parliament/ 

Die  Sabbati,  j Deermbri;  1667. 

Refob/d,  (Sc.  That  the  Concurrence  of  the  Lords  be  deftred  to  the 
Votes  of  this  Houfc  concerning  Freedom  of  Speech  in  Parliament;  and 
tnat  a Conference  be  on  Monday  next  delired  to  be  had  wuh  the  Lords,  at 
which  time  the  Votes  may  be,dclivcred,  and  Re -funs  for  th.-m  given. 

Die  Jovit,  12  Drctmhrit  1667. 

A Meff'gc  from  the  Lords  by  Sir  (Viliam  Child  and  Sir  Thomas  Ejksurt. 

Mr.  Speaker, 

The  Lords  have  commanded  us  to  acquaint  you,  that  they  agree  with  this 
Houfe  in  the  Votes  delivered  them  at  the  I all  Conference  concerning  Free- 
dom of  Speech. m Parliament. 

Die  Me  curl r : j Detembris  1667. 

Next  the  Lord  Chamberlain  -ml  the  Lord  AjhLy  reported  the  Etted  of  the 
Conference  with  the  Houfc  of  Commons  Yeitcruay,  which  was  managed 
by  Mr.  Vaughan,  who  faid  he  a*,  commanded  by  the  Houfe  of  Commons 
to  acqtia-nt  thrir  J.miilbip'  with  fume  Ruolves  of  their  Houle  concerning 
the  Freedom  oi  Speech  m Parliament,  and  to  u'efire  their  Lordlhips  Con- 
currence therein. 

In  order  which,  hews  to  acquaint  their  Lordlhips  with  the  Rea- 
fdii*  that  induced  rhe  Houle  of  Commons  to  p*fs  thofe  Rcfolves. 

PI.*  fmd  the  Hojfe  ol  Commons  was  accidentally  informed  of  certain 
Bores  pchlifc-d  under  the  Name  of  S r George  Cr she's  Reports,  in  one  of 
which  there  a at  a C,ic  publiliv.d,  which  did  very  aiucn  coucerii  this 
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great  Privilege  of  Parliament;  and  which  palling  from  Hand  to  Hand 
amongft  the  Men  of  the  Long  Robe,  might  come  in  time  to  be  a received 
Opinion  as  good  Law. 

The  Houle  of  Commons  confidering  the  Confeqirence,  did  take  care 
that  this  Cafe  might  be  enquired  into,  and  cauled  tneBmkto  be  produced 
and  read  in  their  Houfe,  and  he  thought  it  the  next  and  cleareft  Way  to 
inform  their  Lordlhips,  is  to  read  the  C»fc  itfeif,  winch  is  SQuitt to  Caro, 
prim's  Michaelmas  Term,  which  Cafe  was  read  as  foltoweth  : 

The  King  verfus  Sir  John  Llhot,  Den/.il  Holies,  and  Benjamin  Vafonting. 

A N Information  wSs  exhibited  againfl  them  by  the  Attorncv-f  i.-nefaj 
reciting,  that  a Parliament  was  fommoned  to  be  hrl  J at 
1 7 Maul  3 Carol  Regis  ibidem  ittebsai.  And  tliat  Sir  John  Ether  was  dua 
ly  cicdfcd  and  returned  Knight  for  the  County  ot  Carnival,  and  the  o:h?r 
two  Burgcfles  of  Parliament  for  other  Plac-s;  and  Sir  Join  Finch  chofen 
Speaker.  That  Sir  John  Eliot,  mmhineHu  (S  mtendms  omnibus  vris  (S  mo. in 
femsnare  if  eoccitare  Difcord,  evil  Will,  Murmurings,  and  Seditions,  _,s 
well  verjus  Regan,  magnates,  fntlates,  proci^es  (S  justiciaries,  (S  relquss Jid- 
jeilos  Regis,  tf  tot  alter  dep>  ivare  IS  fubverte:  e reg.m'ttfA  gubernathmem  Ree-l 
Anglic,  tarn  in  domino  Rege  quam  in  untiliafiit  (S  nsinjlrii  fuit  eajujcunfne 
generis,  IS  introducere  tuinultsun  nnjufssnetti  in  all  Eltates  and  Parts,  tS 
etd intentionem,  that  all  the  King’s  Subje^fo  Ih-rnld  withdrjw  their  Affec- 
tions from  tnc  King,  the  23d  of  Febt.  Amo  4 Car.  in  the  Pari ia  nenr,  and 
hearing  of  the  Commons,  fatfo,  malitioje,  iS  feditsofe,  ufed  thefc  Words, 

The  King’s  Privy  Council,  his  judges,  end  bis  Connjel  learned,  have  confpired 
together  to  trample  uniter  their  Feet  the  Liberties  if  the  hi  jells  of  this  Realm, 
and  the  Liberties  »f  this  Houfe. 

And  afterwards,  upon  the  fecond  of  March,  Amo  4.  aforefaid,  the  King 
appointed  the  Parliament  to  be  adjourned  until  the  10th  of  March  next 
following,  and  fo  fignified  his  Plcafure  to  the  Houle  of  Commons  ; and 
that  the  thrt  e Defendants  the  faid  2d  Day  of  March,  4 Car.  maltiofe  agreed, 
and  amongft  themfelvcs confpired  to  dilturb  and  diffract  the  Commons,  that 
they  liiould  not  adjourn  themfelvcs  according  to  the  King’s  Plcafure  be- 
fore fignified  ; and  that  the  faid  Sit  John  Elliot,  according  to  the  Agree- 
ment and  Confpiracy  aforefaid,  had  malieioufly  in  prof^fttum  (S  intentionem 
prediBum  in  the  Houfe  of  Commons  aforefaid,  fpoken  thefc  falfe,  perni- 
cious, and  feditious  Words  precedent,  (Sc  And  that  the  faid  Denzit 
Holies,  according  to  the  Agreement  and  Confpiracy  aforefaid,  hetwen 
him  and  the  other  Defendants,  then  and  there  falfo,  maltiofe,  (S  feditiofe 
uttered  bau  felfis,  ma/itiifa  (S  fcandahfa  verba  pracedentia,  (Sc.  And  iliac 
the  laid  Denzit  Holies,  and  Benjamin  Valentine,  Je cun dum  ageeamentum  (S  con- 
Jpireitionem  preediB.  (Sc.  ad  intentionem  (S  propjuum  predict,  utt.rrd  the  faid 
Words  upon  the  laid  2d  Day  of  March,  alter  the  ftgnifying  the  King's 
Pleaftire  to  adjourn  ; and  the  faid  Sir  John  Finch,  the  Speaker,  endeavour- 
ing to  get  out  of  the  Chair,  according  to  the  King’s  Command,  they  vi 
(S  arms  manu  forit  (S  illicito  aflkullcd,  evil  intieate  i,  and  forcibly  detain’d 
him  in  the  Chair  ; and  afterwards  being  out  of  the  Chair,  they  affaulted  . 
him  in  the  Houfe,  and  evil  entreated  him,  (S  vhlenur  manu  ftrii  (S  illicito 
drew  him  to  the  Chair,  and  thrult  him  into  it.  Whereupon  there  was  great 
Tumult  and  Commotion  in  the  Houfe,  to  the  great  Terror  of  the  Com- 
mone  there  aflemblcd,  againft  their  Allegiance,  in  maximum  contemptum , 
and  to  the  Dilhcrifon  of  the  King,  his  Crown  and  Dignity,  for  which,  (Sc. 

To  this  Information  the  Defendants  appearing,  pleaded  to  the  Jurifdic- 
tion  of  this  Court,  that  the  Court  ought  not  to  have  Cognizance  thereof, 
becaule  it  is  for  Offences  done  in  Parliament,  and  ought  to  be  there  exa- 
mined and  punilhed,  and  not  elfcwhere.  It  was  thereupon  demurred,  and 
after  Argument  adjudged,  that  they  ought  to  anfvver  ; for  the  Charge  is 
for  Confpiracy,  feditious  Aits  and  Practices,  to  flop  ibe  Adjournment  of 
the  Parliament,  which  may  be  examined  out  of  Parliament,  being  feditious 
and  unlawful  Afls  ; and  this  Court  may  take  cognizance  and  puuifh  theme  | 

Afterwards  diver#  Rules  being  given  againft  them,  viz.  Sir  John  Elliot , that  . 

he  fhould  lie  committed  to  the  Tower,  and  thou  Id  pay  2000/.  Fine,  and  | 

upon  his  knlargcment  fliould  find  Sureties  for  his  good  Behaviour;  and 
againft  Holies,  that  he  fhould  pay  a thoufand  Marks,  and  fhould  be  ini-  1 

prifoncd,  and  find  Sureties,  (Sc.  and  againft  Valentine,  that  he  IhoulJ 
pay  $00 1.  Fine,  be  imprifoned,  and  find  Sureties. 

Then  Mr.  Vesugban  laid  much  Emp'iafis  upon  the  Words  metebinans  (S 
inlendens , (St.  and  then  went  on,  '1  hat  the  Houfc  of  Commons  had  noc 
only  read  the  Cafe  as  it  was  in  the  Book,  but  did  look  into  the  Record, 
where,  in  the  Information  itfclf,  they  found  feme  confiderable  Diffe- 
rences from  the  Prim  ; as  that  the  Crime  alledgcd  confining  partly  of 
Words  fpoken  in  die  Houfe,  partly  of  criminal  Actions  pretended  to  be 
committed;  the  Gentlemen  a cc  tiled  pleaded  fcveral  ly,  namely,  fpecially 
to  the  Woms,  and  a fereral  Plea-apart  to  the  criminal  Actions:  But  the 
Court  dealt  fo  craftily,  that  they  over- ruled  the  whole  Plea,  mingled  to- 
gether, and  took  it  in  general,  lo  that  perhaps  whatfoever  was  criminal 
in  the  Actions  might  ferve  for  a J unification  of  their  Rule,  and  might 
make  it  feem  in  time  to  become  a Precedent,  and  a ruled  Cafe  againft  the 
Liberty  of  Speech  in  Parliament,  which  they  durlt  not  fingly  and  bare- 
faced have  done. 

The  Houfe  of  Commons  did  take  care  to  enquire  what  ancient  Laws 
did  fortify  this  the  greateft  Privilege  of  both  Houles  ; and  they  found  in  the 
4th  Year  oi  Henry  VIII.  an  Ail  concerning  one  Riclenei  Strode,  who  was  a 
Member  of  Parliament,  and  was  fined  at  the  Stannary  Courts  in  the  JVeJI, 
for  condelcen  ting  and  agreeing  with  other  Members  of  the  Houfe  to  pals 
certain  Aits  to  me  Prejudice  of  the  Stannaries ; this  Act  was  made  occa- 
fionally  for  him,  but  did  reach  to  every  Member  of  Parliament  that  then 
wjs,  or  fluli  be  ; the  very  Words  being,  vi*. 

[Ami  over  that,  it  be  enaotc  1 by  the  fame  Authority,  that  all  Suits, 
Accuiemeiits,  Condemnations,  Executions,  Fines,  Amercements,  Punifli- 
ments.  Corrections,  Grievances,  Charges  and  Impofitions,  put  or  had,  or 
hereafter  to  be  put  or  hid  unto.  Or  upon  the  faid  Richard,  and  to  every 
other  Pcrfon  or’  Pcrfuns  afore-fpecifted,  that  now  be  of  tins  prefent  Parlia- 
ment, or  that  of  any  Parliament  hereafter  Ihall  be,  for  any  Bill,  Ipcaking, 
realbrting,  or  declaring  of  any  Matter  or  Matters  concerning  the  Parlia- 
ment to  be  commenced  and  treated  of,  be  utterly  vni  J,  and  ol  none  Efft<9- 
And  over  that,  be  it  en-idted  by  tttc  faid  Autht-ity,  that  if  the  faid  RiJrnrd 
Stride,  orauy  of  the  fail)  other  Perion  or  Per  Ions  hereafter  be  vexed, 
troubled,  or  othmvifs  charged  for  any  Caulcs  as  is  aforefaid,  that 
then  iic  or  they,  and  every  of  them  fo  vexed  or  troubled  of,  or  for  the 

fame. 
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fame,  to  have  adion  upon  the  Cafe  againft  every  fuch  perfon  or  pcrfons 
fo  vexing  or  troubling  any,  contrary  to  this  ordinance  and  provifion ; 
in  the  which  action  the  party  grieved  (ball  recover  treble  damages  and 
cofli  and  that  no  protedfon,  elioyne,  nor  wager  of  Law  in  the  faid 
aition  in  any  wife  be  admitted  nor  received  ] 

He  laid,  'ti*  very  pollible  the  Plea  of  thofe  worthy  pcrfons,  Dtnz.il  Hol- 
let.  Sir  Jibn  Eilict,  and  the  relt,  was  not  fuJEcient  to  the  Jurildiction  of 
the  Court,  if  you  cake  in  their  ciiminal  adtions  all  together  ; but,  as  to  the 
words  fpokeu  in  Parliament,  the  Court  rould  have  no  Jurifdidtpn  while 
this  AS  of  4.  Hen.  V 111.  is  in  force,  which  extends  to  all  Members  that 
then  were  lor  ever  (kould  be),  as  well  as  Strode,  and  was  a publick  gene- 
ral Law,  though  made  upon  a private  and  a particular  occalion. 

He  recommended  to  their  Lordlhips  the  confederation  of  the  time  when 
thefc  words  in  the  cafe  of  Sir  George  Crake's  Reports  were  fookeu,  which 
was  the  fecond  of  Meerth , 4 Careli  primi , being  in  that  Parliament  which 
began  in  the  precedent  March,  3 Car.  at  which  time  the  Judgment  given 
in  the  KingVBcnch  about  the  Habeas  Corpus  was  newly  reverfed,  which 
concerned  the  freedom  of  our  perfons,  the  liberty  of  Speech  invaded  in  tins 
cafe;  and  not  long  after  the  lame  Judges  (with  feme  others)  joined  with 
them  in  the  cafes  of  Ship-money,  invaded  the  propriety  of  our  Goods  and 
Eflates ; fo  that  their  Lordfhips  find  every  part  of  thefc  words  for  which 
thofe  worthy  pcrfons  were  accufcd,  juftified. 

If  any  man  lliould  I'ptak  againll  any  of  the  great  Officers,  as  the  Chan- 
cellor or  T rcafurer,  or  any  of  the  reft  recited  in  thofe  Adis,  as  by  accufing 
them  of  Corruption,  ill  Counfd,  or  the  like;  he  might  pofliblvjuflify  him- 
fclf  by  proving  of  it;  but  in  this  cafe  it  was  impoflible  to  do  it,bccaulc  thole 
Judgments  h-d  preceded  and  concluded  him-,  for  he  could  make  none,  but 
by  alledging  their  own  Judgments  wh>ch  they  thcmfclves  had  rcfelved,  ami 
would  not  therefore  allow  to  be  Crimes,  which  they  ha-J  made  far  Laws. 

He  did  inform  their  I.ordlhips,  that  the  Bill  in  the  Rolls  hath  another 
title  than  that  he  did  mention;  this  being  that,  that  the  Clerks  knew  it 
by,  rather  than  the  proper  Title. 

1'he  words  in  the  cafe  are  charged  to  intention/,  which  ought  not  to  be; 
for  it  is  clear,  ami  undoubted  Law,  that  whatever  is  in  itfclf  lawful,  can- 
not have  an  unlawful  intent  annexed  to  it.  Things  unlawful  may  be  made 
a higher  crime  by  the  iJJnefs  of  the  intent ; for  iltilance,  taking  away  my 
Horlc  is  a Trcfpafs  ortly,  but  intending  to  ftcai  him  makes  it  Felony ; bor- 
rowing my  Horfc,  though  intending  to  fltal  him,  is  not  Felony,  becaufc 
borrowing  is  lawful  and  there  were  no  ufc  of  freedom  of  Speech  other- 
wife,  for  a depraved  intention  may  be  auncxed  to  any  the  moll  juftifuhle 
adion.  If  a man  eat  no  fli.-Ih,  he  may  be  accufed  for  the  depraved  inten- 
tion of  bringing  in  the Pythagorean 'religion,  and  fo.bvcfting  the  Cbriffign: 
If  a man  drink  water,  he  may  bo  accufed  of  the  depraved  intention  offub- 
vening  the  King's  Government,  by  dtilroying  his  Revenue  both  of  Excite 
and  Cullom. 

No  man  can  make  a doubt,  but  whatfoever  is  once  enabled  is  lawful; 
but  nothing  can  come  into  an  Actof  Parliament,  but  it  mull  be  full  offered 
or  propounded  by  femebody,  fo  that  if  the  Adi  can  wrong  nobody,  no 
mure  can  thefirft  propounding;  the  Members  mult  be  as  free  as  the  Houfes. 
An  Actof  Parliament  cannot  dillurb  die  State,  therefore  the  Debate  that 
tends  to  it  cannot,  for  it  mult  be  propounded  and  debated  before  it  can 
be  enacted. 

In  the  tcigti  of  Henry  the  Eighth,  when  there  were  fo  many  Perfons  taken 
by  Adi  of  Parliament  out  of  the  Lords  Houfe,  as  the  Abbots  and  Priors, 
and  all  the  Religious  Houfes  and  Lands  taken  away  j it  had  been  a ftrangc 
information  againft  any  Member  of  Parliament  then,  for  propounding  fo 
great  an  alteration  in  Church  and  State. 

Befides,  Religion  itfclf  began  then  to  be  altered,  and  was  perfedted  in 
the  beginning  of  Edward  the  Sixth’s  reign,  and  returned  again  to  Popery 
in  the  beginning  of  Queen  Mary's-,  and  the  Piotcftant  Religion  rcitored 
again  in  the  beginning  of  Queen  Elizabeth's. 

Should  a Member  of  Parliament,  in  any  of  tbefe  times,  have  been  juftly 
informed  again!!  in  the  King’s-Bench  for  propounding  or  debating  any  of 
thefc  alterations ; fo  that  their  Lordlhips  perceive  the  rcafons  and  induce- 
ments the  Houfe  of  Commons  had  to  pafs  thefc  Votes  now  prefcnted  to 
their  Lordlhips  r 
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Afterwards  thefc  Voles  were  read,  viz. 

Jltjelved,  (Sc.  That  the  Ad  of  Parliament  4 Hen.  VIII.  commonly 
intitlcd,  An  Adi  concerning  Richdri  Strode,  is  a general  Law,  extending 
to  indemnify  all  and  every  the  Members  of  both  Houfes  of  Parliament,  in 
all  Parliaments,  for  and  touching  any  Bills,  fpeakirfe,  reafening,  or  decla- 
ring of  any  matter  or  matters  in  and  concerning  the  Parliament,  to  be  com- 
muned and  treated  of;  and  is  a declaratory  Law  of  the  stuient  and  necef- 
fsry  Rights  and  Privileges  of  Parliament. 

R’fclved,  i?c.  That  the  Judgment  given  5 Car.  againll  Sir  John  Elliot , 
Btnz.il  H diet,  and  Benjamin  Valentine  Efquircs,  in  the  King's  Bench,  was 
*n  illegal  Judgment,  and  againll  the  Freedom  and  Privilege  of  Parliament. 

To  both  which  Votes  the  Lords  agree  with  the  Houle  of  Commons. 

Upon  conftderation  had  this  day  of  a Judgment  given  in  the  Court  of 
^iug's-Bcnch  in  AJichaelmat-T erm,  in  the  tilth  year  of  King  Charles  the 
£‘rll,  againft  Sir  John  Elliot  Knt.  Denzil  Halles,  and  Benjamin  Valentine 
Efquircs,  which  Judgment  is  found  to  be  erroneous  : It  is  ordered  by  the 
Lords  Spiritual  and  Temporal  111  Parliament  affcmbled.  That  the  faid 
ytnzti  Holies  Efq;  (now  Lord  Ha  lts , Baton  ol  1 fetid)  be  defired  to  caufc 
*oc  Roll  of  the  Court  of  King's-Bcnch,  wherein  the  faid  Judgment  is  re- 
c°riLd,  to  be  brought  before  the  Lords  in  Parliament  by  a Writ  of  Error, 
,0  Ihe  end  that  fuch  further  Judgment  may  be  given  upoti  tbs  faid  cafe, 
u this  Houfe  fliall  find  meet. 

Attorn  Gen.  id  al.  verffus  Holies  IS  a!. 

Mich.  10  Car.  fecundi  Regis.  Rot.  75. 


prox.  poll  Crallin.  animar.  iflo  eodem  Term,  & pro  eo-  S ajandn  fi- 
dem  Domino  Regc  protulit  hie  in  Cur.didi  Domin.  Regis  a»,I 

coram  iplo  Regc  tunc  ibidem  quandam  informationem  ver-  ft?**1 
fus  Johan.  Elliot  nuper  de  London  Mil.  Benjamin  V’alcn-  *'*’"’* 

tit»e  nuper  de  London  Ar.  Sc  Denzil  Holies  nuper  dc  Lon- 
don Ar.  que  loquitur  in  hcc  verba  feilicet  M dd.  ff.  Me- 
morandum quod  Robcrtns  Heath  Mil.  Attorn.  Dom.  Regis 
nunc  General,  qui  pro  eodem  Dom.  Regc  in  hac  p r:e  fc. 
quitur  in  propria  pcrfons  fua  ten.  hie  in  Cur.  d eli  Dcm. 
egis  coram  ipfo  Rege  -pud  Wcllm.  die  Mercur.  prox. 

. dl  Ciailin.  Animar.  ifto  eodem  Tcrmino.  Et  pro  eo-  t ■■■. 

dcm  Dom.  Rege  dat  Cur.  hie  inteliigi  & mformar..  Quod  Spcntcr,  and 

cum  didliis  Dom.  Rex  pro  divvifis  arduis  & urgtutinus 

negotiis  ipfqm  Regem  ft  ltutum  & defcnfion.  Regn.  Angl.  club  after' 

Sc  Ecclcfta  Anglican,  cujic'crncn.  quoddam  Parliament.  the  King  lad 
fount  apud  Civit.  foam  V\  eft  in.  pred.  teuen  ordinav  t.  fied  hia 
Cumque  fopenndc  quoddam  Purl  foment  urn  foum  debito 
modo  inchoat.  & tent,  fujt  apud  Weflrn.  pred.  dccirnp  £ 

fcptimo  die  Martii  Anno  Regni  dicki  Dom.  Regis  3 & adjourned. 

psrdiverfasprorogatioues  continual,  ufqnc  10  diem 
Martu  Anno  regni  dictiDom.  Regis  40.  quo  qfifdcm  jo  die  Martii  idem 
Parliament,  didolut.  foil.  Cumque  amca  pred.  }j  diem  Martii  Anno  -<b 
lupra.l.  feilicet  16  die  cjufdem  menfis  Mar.  Anno  3*  fuprad.  Johannes 
Elliot  nuper  de  London  Mil.  debito  modo  elcCl.  & retern.  fuit  un.  Mil. 
pro  Com.  Cornub.  in  eodem  Parliament,  dcltrvitur.  Cumque  cnamBcn* 
jamin  Valentine  nuper  de  Loudon  Ar'.  eodem  16  die  Martii  Anno 
foprad.  debito  modo  cleft.  & retornar.  fu  t un.  Burgenf.  pro  Burgo  de 
St.  Germans  in  pred.  Com.  Cornub.  in  eodem  Parliament,  ilcfervirur. 
Cumque  etiam  Denzil  Holies  nuper  dc  Loudon  Ar.  eodem  16  die  Mar- 
tii Anno  30  foprad.  debito  modo  clod.  & reiorhnt.  foil  un.  Buigenf.  pro 
Burgo  dc  Dorcltcffer  in  Com.  Dorf.  in  eodem  Parliament,  defer vicur. 
Cumque  etiam  Johannes  Finch  Mil.  eodem  i(>  die  Martii  Anno  j®  fu- 
prad.  debito  modo  elect.  & rctgrnat.  fuit  un.  Civium  pro  C vitat.  Can^ 
tuar.  in  eodem  Parliament,  defervitur.  Cumque  pred.  160  die  Marti! 
Anno  3 foprad.  prefat.  J.  Finch  apud  Well m.  pied,  debi-.o  modo  eleftns 
& conltitut.  fuit  prolocutor,  per  Commun.  in  eodem  Parliament.  Et  fic 
Prolocutor  pto  Commun.  continnavit  ufquc  diflblutioh  cjufdem  Parlia- 
ment. Quod  prefat.  J.  E.  machinans  & inicndens  omnibus  viis  & modis 
quibus  potcril  difeord.  malevolene.  murmiiraciones  & feditiones  tarn  int. 
pred.  Dom.  Rcgem  ft  magnat.  prarlatos,  proceres  & juftie.  fuos  liujus 
Regni  quam  int.  pred.  magnat.  pixlat.  proceres  & julticiar.  didii  Don,. 
Regis  & rcliqnos  fubdit.  luos  ferainare  & excitare  be  Regimen  & <-uber- 
nacion.  hujus  Regpi  An-1,  tarn  in  pred.  Dom.  Regc  quam  in  conffnr, 
& miniftris  fuis  Gujufcunque  generis  total  it.  deprivare  Sc  cncrvarc  & tu- 
mult. & confofson.  in  omnibus  llatibus  & partibus  hujus  Regni  Angl 
introducere  Sc  ad  huention.  quod  Vcri  & iigei  fubdit.  diiti  dommi  R,|is 


^ Infnnra- 
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MEmorandum,  quod  Rob.  Heath  Mil.  Attorn.  Dom. 

Regis  nunc  General,  qui  pro  eodem  Dom.  Regc  in 
^ac  fequitur  in  propr.  perfona  foa  ven.  hie  111  Cur. 

'ryaJ>!i£lUoe,  dnffi  Dom.  Regis  coram  Regc  apud  Wclbn.  die  Mercur. 


cordiwlem  fomn  amorem  ab  ipfo  Rege  retrahermt  in  & durmi.  Parliamlr 
pred.  IcUicet  23  Uie  Fcbr.  Anno  foprad.  anud  Wdlm.  prrd.  in  Don-o 
Commun.  Parliament,  ibidem  & fetlente  cadcm  domo  Milmb,  Civib.  A' 
Burgenf.  adtunc  & ibidem  alfcinblat.  & in  cor.  prefentia  & atiditu  falfo  & 
malitiofe  & feditiofe  hcc  falfa  fida  malitiofa  ?<  Icandalofa  verba  An  dicana 

an  TOO.  JiK.iS  prapan.il  ’.Jdka.  n,  H.tf, 

Judges  and  bis  Lotinjel  learned,  have  to.Jpsred  together  to  trample  tinder  their 
feet  the  L bnty  of  the  Subjefls  of  this  Realm,  and  the  Privileges  fthis  Hcu  e 
(Privileg.  pred.  Domus  Commun.  Parliament,  innuendo)  CumqueVo- 
tclias  fummonend.  Parliament,  cjufdemoue  contiftuand.  adjornaiid? nroro 
gand.  k diffolvcnd.  Dom.  Regi  Ipedat  & dc  jure  oercinct  ad  lib.tum  & 
bencplacifum  foum.  Cumque  didtus  Dbm.  Rex  pro  diverf.  urgent,  cauli* 
ipfoin  ad  hoc  fpecialit.  moven.  fccundo  die  Martii  Anno  4®  foprad.  Par- 
liament. pred.  adjornari  ordinavit  eodem  lecundo  die  Martii  ufquc  10 
diem  cjufdem  menlls  Martii  adtunc  prox.  futur.  Et  t'idlus  Dom  Rex 
pred.  lecundo  die  Martii  Anno  4®  foprad.  apud  Wcllm.  prod,  mandavie 
prefat  Johanm  Finch  adtunc  prolocutori  pred  quod  ipfe  eodem  fecundo 
die  Martii  Mtlitibus  Civibus  & Burgenf.  in  Domo  Commun.  Parliament 
adtunc  & ibidem  affemblat.  beneplaeitum  difti  Dom.  Reois  fi^nificaret  & 
notum  facerct  quod  imrnedia -e  poll  fignification.  ,11.  fic  fa&.  pred.  domus 
Coinmun.  per  ipfos  Mil.  Cives  Si  Burgenf.  adjornarctur  ufquc  10  diem’ 
Martii  adtunc  prox.  futur.  Et  foperindc  prefat.  Johannes  1-  inch  eodem 
fecundo  die  Martii  apud  Wcllm.  pred.  Militib.  Civib.  & Burgenf.  in  dicla 
domo  Coinmun.  Parliament,  adtunc  & ibidem  affemblat.  leden.  t-adem’ 
domo  publice  fignlficavit  Sc  notum  fecit  pred.  beneplacitum  dio.ti  Dom 
Regis  quod  pred.  domus  immediate  poll  fignification.  ill.  feel.  ufque  a(j 
pred.  10  diem  Martii  per  feipfos  adjornarctur  & Quod  pred.  lohannts  FI 
liot  B.  Valentine  & Denzil  Holies  tempore  fignification.  pred.  per  pred 
piolocuior.  in  forma  pred.  fetft.  prefentes  foe r.  in  domo  Common,  pred  & 
adtunc  & ibidem  audivcrunt  candem  fignification'.  (<  ill.  bene  intellexer 
pred.  tamenj.  E.  B.  V.  Si  D.  H.  eodem  fecundo  die  Martii  Anno  quarto 
fiiprad.  apud  Weft.  pred.  malitiofe  agreaver.  & irtter  cos  confpiraver  ad 
dtfturband.  Milites  Cives  .V  Burgenf.  dc  pred.  domo  Coinmun.  Parlia- 
ment. in  cadcm  domo  apud  Wcllm.  pred.  adtunc  & ibidem  affemblat  ne 
ilh  fecundum  beneplacitum  didi  Dom.  Regis  cis  ut  prefertur  Ifonificat 
feipfos  adjornarentur.  Et.  pred.  J.E.  fectludum  agreament.  Sc  cnnfpiratmn" 
pred.  ad  malitiofa’ propofita  & intention,  pred.  poflca  feilicet  eodem  fecun- 
do die  Martri  Anno  4®  foprad.  apud  Wcllm.  pred.  in  eadem  dom.  Com- 
mun. Parliament,  in  pretent.a  Sc  auditu  pred.  Miiit.  Civium  & Burgenf. 
adtunc  & ib  dem  affemblat.  alta  voce  folio  malit  ofe  & fed-ii..fe  dixit  & 
propalavit  hcc  folfe  fida  fcandalofa  malitiofe  & feditiofe  Anglicans  verba 
fequen.  The  miferablt  Condition  we  are  in,  both  in  Motto  s of  Religion  and 
P,lc,t  mOa  m.  M wM  . undo  ,,,  t„h  u ,h,  p.rj.r  ,f  ,i,  Kif^t  tit 
isut’jetl : l ou  know  how  Arnumamjm  noth  under  mote  set,  and  how  Papery 
comet  upon  us  fo  tptn-fa  ed  at  it  gives  a Terror  so  the  Law,  tha!  partiadmJy 
. oncer nsng  the  Plantation  of  Jefutts  among//  us,  and I’btr  things  incident  .here- 
to, do  manife/i/y  Jhew  it.  J.,d  not  onlythefe  men  who  are  aft  art  iLimtelves  / 
mean  the  fell, its , but  thofe  that  are  then  great  Maflers  and  Foot, r,.  thiyhav  -the 
power  of  the  Law,  and  dare  check  Magjirates  in  the  Execution  of  th.ir  du  tie,  ■ 
fj™ fern  ,t  come,  that  we  fuff  r their  gutil,  and  the  fear  of  pu  nijlr.cn  t V a,  may 
befall  them,  brings  us  up*.,  tboje  Rocks.  There  ., re  among  them  )m>  Prelate, 
of  the  Church,  the  great  Bijbop  ff  Winchdlcr  and  hs  Fell  w- ; it  „ apparent 
what  they  have  done  to  faff  art  affferfion  upon  the  Honour,  Piety  and  Lzodnffs 
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of  the  King-  Theft  are  not  all : but  it  is  extended  ts  fivte  others,  who,  I fear,  ncs  die.  quod  ipfc  pred.  16  die  Martii  Anno  3°  fuprad.  in  informatione  pred. 
'in  guilt  and  confeunce  of  Aar  earn  ill  deferts,  do  join  tbtir  power  with  that  mentionat.  debits  mad  a elect.  6c  rcrom.  fuit  un.  Mil.  pro  pred.  Com. 
Bijhip,  aild  there/},  ts  draw  kit  Msijefiy  into  ajcaloujy  ef  the  Parliament  ; Cornub.  in  Parliament,  pred.  defervitur.  prouc  in  informarionc  pred. 
emsnzjl  them  1 /hall  nst  fear  ts  name  the  Gr/ai  Lord  Tt  eafur/r,  in  whafe  ptrfon  fuperius  mentionat.  Qtindqur  idem.  J.  tempore  fuppofit.  ofFenf.  tranfgr. 
is,  I fear,  csntracled  all  that  which  we  fuffer.  If  we  fast  inta  religion  ar.t!  psScy,  be  contempt,  pred.  in  diccnd.  & props  land.  AngUtana  rerba  pred. 

J find  him  building  upon  the  ground  laid  by  tie  Duke  af  Bucks,  his  great  eidem  J.  in  forma  pred.  impofit.  af  duran.  toto  tempt; rc  Parliament. 
M.ijltT ; fnm  him,  I fear,  < me  thofe  ill  Couttf/ls  which  contraBed  that  un-  pred.  npud  Wellm.  pred.  foie  & rcmanfit  tin.  mi),  pro  Com.  Cornub. 
happy  conclufitn  of  the  Ls/l  Scjfion  of  Parliansent.  And  whtfever  Jhall  go  ahsut  pred.  pro  codcm  Parliament.  Et  hoc  par.it.  clt  verificnfe  unde  ex 
ts  tirz.sk  Parls.mcnts,  Parliaments  will  break  birrs  f l find  shat  nit  tnly  in  the  quo  in  informatione  pred.  evidenter  a p pa  ret  be  plcnc  liquet  quod  fup* 
affUlism  tf  bis  Heart,  but  dlfc  in  relation  t.  him,  he  ts  the  head  ef  the  Papifis.  poltt.  offenf.  tranfgr.  St  coittempr.  pred.  in  diccnd.  Sc  propaland.  Angli- 
Thry  and  tbeir  Prie/h  and  jtfuiti  have  all  relation  ti  bins,  and  I doubt  not  ts  can*  verba  pred.  cidcm  J.  in  forma  pred.  impofit.  Se  per  information. 
fix  it  indubitably  upni  him  ; and  fa  far  frem  the  greatnefs  assd  power  of  him  pred.  fuppolit.  commiff.  fore  corn  miff,  fuit  in  pred.  domo  Comrnun.  Par- 
censei  the  danger  ef  our  Religion.  Per  policy  in  that  great  Shsrjlssn  of  Tonnage  liament.  pred.  in  Parliament,  pred.  idem  J.  pet.  Judic.  li  pred.  Dorn.  Rex 
and  Pctirsdage  ; that  intertjl  that  is  pretended  U be  the  King's,  it  but  the  inte-  nunc  hie  de  offenf,  tranfgr.  Sc  ccmtempt,  pred.  quoad  Anglican*  verb* 
rejl  of  that  petfin  to  undermine  the  policy  of  this  Government,  and  thereby  ts  pred.  per  ipfum  J.  ir.  Parliament,  pred.  in  forma  pred.  dici  & propalari 
waters  the  Kingdom,  h was  the  Csue/r/s/Hofpitalcs.  Chancellor  ts  Charles  fuppolit.  in  Cur.  dicii  Dom.  Regis  nunc  hie  refponderi  velit  auc  debeat. 
the  Ninth,  Kitsg  af  France,  that  the' way  to  weaken  this  Kmgchm  was  to  ini-  Et  quoad  tot.  refid.  fuppofit.  oflfenf.  tranfar.  & contempt  in  informatione 
peach  the  Trade  of  it,  and  jo  to  lay  our  walls  wajle  and  open.  And  I doubt  net,  pred.  mentionat.  cidcm  J.  in  forma  prcd.imnofit.  eideffi  J.  die.  quod  ipfe 
but  bt  the  difquijiiien  of  a few  days  to  prove  that  his  labours  are  to  unrlcrmltte  non  intendit  quod  didtus  Dom.  Rex  nunc  de  aut  pro  pred.  refid.  oftenf.- 
ut ; That  he  invitei  Strangers  to  come  in  to  drive  our  'Trade,  sr  at  leaf  our  tranfgr.  St  contempt,  pred.  in  eadem  informatione  mentionat.  cidcm  J. 
Merchants  to  trade  in  j! range  bottoms,  which  is  as  dangerous  ; and  this  is  that  fupenus  in  forma  pred.  impolit,  in  Cur.  dicii  IJom.  Regis  nunc  hie  re- 
tuhieb  imprints  this  fear  in  his  pesfen,  and  makes  him  to  mif.nteipret  our  pro-  fponderi  velit  aut  dcbcatquia  die.  quod  rchd.  pred.  fuppofit.oftcnf.  tranfgr^ 
ce r dings  to  his  Alaj/Jly.  Now  this  ef  ore  it  will  be  fit  for  true  Knelilhmen  to  Sc  contempt,  in  informatione  pred.  fuperius  fpcc.  cidcm  Johanni  per  m- 
ptrjtrm  their  dune:,  and  to  Jhetv  tbeir  drfire  tf  the  fefety  both  of  the  Kisig  and  Formation,  pred.  in  forma  pred.  impofit.  in  Parliament.  & non  in  Cur. 
Kingdom,  ami  to  refoivt  to  defend  the fnucritj  of  our  Religion,  and  toilcelare  Dom.  Regis  nunc  hie  audiri  Sc  tertnjti.tri  debent.  Et  idem  J.  ulterius  die. 
osi’  reflations  alfo  for  the  defence  of  toe  right  of  the  SubjeB,  whereby  we  may  quod  ipfc  pred.  i6die  Martii  Anno  30  fuprad.  in  informatione  pred.  men- 
dtxl.irt  mrjetv.s  to  he  Freemen,  and  fs  the  more  wialthj  and  able  to  fupply  his  tionat.  dcbico  modo  ek£E  & rctornat.  fuit  un.  Mil.  pro  pred.  Com.  Cor- 
.M.sjrfly  upon  all buafions.  And  that  we  fnould  declare  all  that  we  bavtjltf-  nub.  in  pred.  Parliament,  defervitur,  prout  per  information,  pred.  fupc- 
fertd,  to  be  the  effcll  of  new  C.urfels,  to  the  ruin  of  the  Government  of  this  rius  mentionat.  Quodque  idem  J.  tempore  relid.  fuppofit.  ofFeni".  tranter. 
State,  and  to  make  a prot- liaison  againjl  alt  thofe  nun,  whether  greater  or  fub-  & contempt,  pred.  ei  in  forma  pred.  impofit.  Ac  duran.  toto  tem- 
erdir.are,  that  they  fhatl  all  be  declared  as  cap's  al  enemies  to  the  King  and  King-  pore  Parliament,  pred.  apud  Weftm.  pred.  fuit  he  rcmanfit  un.  Mil. 
dim,  that  will perjuadc  tt.e  Kitsg  to  take  Tonnage  and  Foundog/ without  Grant  pro  pred.  Com.  Cornub.  in  Parliament,  pred.  Et  hoc  parat.  eft  verift- 
of  Parliament.  And  that  if  any  Mrs; bants  J Ml  willingly  pay  thofe  Duties  care.  Unde  & ex  quo  in  informatione  pred.  evident,  apparet  Sc  plene  li- 
without  esnfint  tf  Parliament,  they  fall  be  declared  as  Accejfaries'to  the  rejl.  quet  quod  pred.  refid.  pred.  fuppofit.  tranter.  often f.  & contempt,  pred.  in 
Quodque  pred.  D,  H.  fecundum  agreament.  5c  confpiration.  inde  inter  Informatione  prcdi  mentionat.  eidem  J.  in  forma  pred.  impofit.  per  ean- 
ipfum  « prcf.it.  J.  E.  & B.  V.  ut  prefertur  prehabit,  poftca  fcilicet  codcm  dem  information,  fuppofit.  fore  commifT.  fuit  commifT.  in  pred.  domo 
freundo  die  Marti!  Anno  fuprad.  apud  VVdlm.  pred.  in  eadem  domo  Commun.  Parliament,  pred.  in  Parliament,  pred.  idem  J.  pet.  Judic.  li 
Comm  11 11.  Parliament,  militib,  civib.  St  burgenf,  adtunc  & ibidem  aflem-  diclus  J^om.  Rex  nunc  de  refid.  pred.  fuppolit.  often!',  tranfgr.  Sc  con- 
blat.  Sc  in  cor.  prefentia  St  auriitu  alta  voce  falfo  malitir.fc  St  feditiofc  tempt,  in  informatione  pred.  mentionat.  eidem  J.  in  forma  pred.  impofit. 
dixit  St  propalavit  lice  falfa  iidhi  malitiofa  pcrniciofa  St  feditiofa  verba  in  Parliament,  pred.  in  forma  pred.  fieri  fuppofit.  in  Cur.  Dom.  Regis 
Anglican.  I'cquen.  vidclicci,  fPlsofocver  jhall  costtsfl  the  taking  up  of  Tonnage  nunc  bic  refponderi  velit  aut  debear,  he. 

and  Poundage  sv-theut  an  Act  of  Parliament,  let  him  be  accounted  a capital  Et  pred.  Benjamin.  Valentine  habit,  audit,  information,  pred.  idem 
fttettty  to  the  King  and  Kingdom  \ and  what  Merchasst foever  Jhall  pay  Totnage  B.  die.  quod  iplc  non  intendit  quod  dichis  Dom.  Rex  nuuc  de  aut  pro 
and  Poundage,  without  tn:  Ail  of  Parliament,  let  him  he  accounted  a betrayer  fuppofit.  oflenf.  St  contempt,  pred.  in  informatione  pred.  mentionat.  eidem 
of  the  Liberties  of  the  Subject,  and  a capital  enemy  to  the  King  and  Kingdsm.  B.  per  candem  information,  impofit.  in  Cur.  diiti  Dom.  Regis  nunc  bic 

Quodque  prefat.  B.  V . St  D.  H.  fecundum  agreament.  Sc  confpiration.  refponderi  velit  aur  debeat.  Quia  die.  quod  pred.  fuppofit.  oftenf.  tranfgr. 

pred.  wide  inlet  eos  St  prefat.  J.  E.  prehabit.  ad  intention.  St  propofit.  & contempt,  in  informatione  pred.  mentionat.  eidem  B.  per  candem  in- 
pred.  St  ad  intention,  quod,  prefat.  J.  E.  St  D.  H.  pred.  falfa  malitiofa  formationem  in  forma  pred.  impolit.  in  Parliament.  St  non  inCur.  Domi- 
llandnlofa  St  feditiofa  verba  pred.  in  forma  pred.  St  ad  intention.  S:  pro-  ni  Regis  nunc  hie  audiri  St  terminari  debent.  Et  idem  B.  ulterius  dicic 
pofita  pred.  per  cos  pred.  fccundo  die  Martii  Anno  4.*  fuprad.  dicE  S:  pro-  quod  ipfe  pred.  16  die  Martii  Anno  30  fuprad.  in  informatione  pred. 

Salat,  ut  prefertui  diccrent  St  propal.trent  codcm  fecumlo  die  Martii  poll  mentionat.  debito  modo  cic£t.  St  re-torn,  fuit  u:i.  Burgenf.  pro  prediSto 
gnification.  pred.  pred.  bcncplaciti  di£li  Dom.  Regis  pro  adjornanunt.  Burgo  de  St.  Germans  in  pred.  Com.  Cornub.  in  pred.  Parliament,  dc- 
di£l.  dortuit  Commun.  Parliament,  ut  prefertur.  fiend,  per  prefat.  prolo-  fervituf,  |irout  per  information,  pred.  fuperius  mentionat.  Quodq;  idem 
cutor.m  fact.  Sc  ante  diclionem  Si  propalationcm  aliquor.  verbor.  pred.  B.  tempore  fuppofit.  offenf.  tranfgr.  St  contempt,  pred.  ci  in  lonna'prcd. 
piefat.  J.  E.  Si  D.  H.  codcm  I'cciiudo  die  Martii  ut  prefertur  diet,  k pro-  impofit.  Ac  duran.  toto  tempore  Parliament,  pred.  apud  Weftm.  pred." 
palaw  pref.it.  Jv-hanne  Finch  prolocutor,  pred.  adtunc  Sc  ibidem  irt  fuit  St  remanfu.  un.  Burgenf.  pro  pred.  Burgo  de  St.  Germans  in  eodeni 
quad  am  Cathedra  Anglicc  vircat.  the  Speaker's  Chair  in  domo  pred.  exiften.  Parliament.  Et  hoc  parat.  eft  verifies  re.  Unde  & ex  quo  in  informatione 
Sc  extra  pred.  fecundum  mandat,  dicii  dom.  Regis  ci  in  hac  parte  prius  dat.  pred.  evident,  apparet  St  bene  liquet  quod  fuppofit.  oftenf.  tranfgr.  Sc 
ire  Conan,  in  U I'upcr  prefat.  Johannem  Finch  adtunc  Sc  ibidem  111  pace  contempt,  pred.  in  informatione  pred.  mentionat.  eidem  B.  in  forma 
Dei  Sc  diet.  Dom.  Regis  cxiften.  vi  St  arm  is  & manu  forti  St  illicite  in-  pred.  impofit.  per  information,  pred.  fuppofit.  fore  cointnift'.  fuitcom- 

fult.  fcccr.  Sc  eundem  j.  Finch  maletracbiver.  Sc cundem  J.  F.  in  Cathe-  milT.  in  pred.  domo  Commun.  Parliament!  pred.  Idem  B.  pet.  Ju- 

ti...  pred.  contra  voluntai.  luam  malm  foni  St  illicite  dcriftder.  Q^uidque  die.  fi  dictus  Doininus  Rex  nunc  de  oftenf.  tranfgr.  Sccontcmpt.  pred.  lie 
pullea  ccdeni  fecundodie  Martii  St  ante  diction,  propalation.  aliquor.  ver-  fibi  impofit.  per  ipfum  B.  in  Parliament,  predict,  fieri  fuppolit.  in  Cur. 
bor.  pred.  per  pred.  J.  E.  & D.  H.  didt.  Si  pn-palat.  fecundo  die  Martii  didti  Dom.  Regis  nunc  hie  refponderi  velit  aut  d.-bcat,  Stc. 

AitilO  40  fuprad.  prefat.  J.  F.  prolocutor,  pred.  apud  Weftm.  pred.  in  Ft  pred.  Denzil  Holies  habit,  audit,  information,  idem  D.  quoad  fup- 
donio  pred.  extra  CatheJr.im  pred.  adtunc  exiften.  in  Scfuper  prefat.  J.  F.  pofit.  tranfgr.  offenf.  Sc  contempt,  pred.  in  informatione  pred.  mentionat. 
adtunc  Sc  ibidem  in  pace  Dei  Sr  diet.  Domini  Regis  infult.  fcccr.  St  p rc-  in  diccnd.  & propaland.  pred.  Anglicana  verb*  in  informatione  pred. 
(at.  J.  Finch  maleiracbvtr.  St  violent,  manu  forti  St  illicite  contra  volun-  fuperius  recital.  Ac  cidcm  D.  per  information,  pred.  in  forma  pred! 
tat.  luam  in  Cathednim  pred.  traxcr.  trufer.  Sc  impulej.  per  quod  magn.  impofit.  die.  quod  ipfc  non  intendit  quod  Dominus  Rex  nunc  dc  aut  pro 
tumult.  Si  periciiliifa  commotio  St  conl'ufio  in  dom.  Commun.  pred.  Sc  ! fuppofit.  tranfgr.  oftenf.  St  contempt,  ill.  cidcm.  D.  lie  impofit.  in  Cur. 
niaximi  terror,  pred. Militib.  Civib.  St  Burgenf.  adtunc  St  ibidem  alfim-  didti  Domini  Regis  nunc  hie  refponderi  velit  aut  debcat.  Qiiia  die." 
blat.  jidtunc  St  ibidem  mot.  St  e.xcltat-  fuer.  contra  ligcanc.  fuar.  debit,  quod  pred.  fuppolit.  offenf.  tranf.  & contempt,  in  diccnd.  St  propaland! 
ill  ir..!|M.  contempt.  |t  manifift.  exheredationem  difti  Domini  Regis  £c  pred.  ringlicana  verba  in  informatione  pred.  mentionat.  cidcm  D.  in  forma 
derogation,  pc  none  icgiminis  St  prerogative  fue  Regie  & in  legum  St  Ita-  pred.  impofit,  in  Parliament.  St  non  in  Cur.  Dom.  Ren  is  nunc  hie  audiri 
to-  i.ujus  ri-gni  Atigi.  fubverfiou.  St  lit  magn.  fcandal.  & ignominiam  & terminari  dcbcant,  Stc.  Et  ulterius  idem  D.  die.  quod  ipfc  pred.  16 
Confiliar.  de  privato  Condi io  dicti  Dom.  Regis  St  al.  magnit.  prelator.  St  die  Martii  Anno  3°  lupraJ  in  informatione  pied,  mentionat.  debito  modo 
prccer.  hujus  Rcgni  Angl.  St  Jufticiar.  St  Juftic.  diai  Dom.  Regis  ac  in  elett.  St  rctornat.  fuit  un.  Burgenf.  pro  pred.  Burgo  dc  Dorcheftcr  in  pred. 
diilurbiition.  St  terrorem  communitaE  in  Parliament,  pred.  fic  ut'premit-  Com.  Dorf.  in  Parliament,  pred.  defervitur,  prune  in  informatione  pred. 
titur  iifiiroi.Wat.  uccnon  ad  pcffiinuin  Sc  perniciofilEmutn  exemplum  omn.  fuperius  mentionat.  Quodque  idem  D.  tempore  fuppofit.  offciif.  tranf>-r. 
al.  in  huiul'modi  cafu  d.  lioquen.  St  contra  paccin  cjuftlcmDofn.  Regis  co-  & contempt,  pred.  in  diccnd.  Si  propaland.  Anglicana  verba  pred.  eidem 
mn.  St  liiguitat.  fuas  necnon  contra  formant  ftatut.  Stc.  Uudc  idem  At-  D.  in  forma  pred.  impofit.  ac  duran.  toto  tempore  Parliament,  pred.  apud 
tom.  &c.  per  quod  prcccpr.  fuit  Vic.  quod  non  omitt.  &c.  Quin  Venire  Wclhn.  pred.  fuit  & rcmanfit.  tin.  Burgenf.  pro  pred.  Burco  dc  Dor- 
foe.  co.  ad  rcfpoml.  St c.  chcftcr  in  codcm  Parliament.  Et  hoc  parat.  eft  vcrlncare.  'Unde  Sc  ex 

Et  modo  fcilicct  die  Martis  prox  poll  f)fiab.  Sancli  Mar-  quo  in  informatione  pred.  evident,  apparet  St  piene  liquet  quod  fuppofiT. 
The  Dejcti-  tmi  ifioeodrm  (ermino  coram  Dom.  Regc apud  Weft.  ven.  offenf. tranfgr.  S;  contempr  pred.  indicend.  St  propaland.  Ar  licana  verba 
&,r  for  !,rc'!-  J I*  M;l-  IJ-  V>  H-  •«  Frol’r-  Ptrfon.  fuis  St  pred.  eidem  D.  in  forma  pred.  impofit.  per  informstionem  pred.  fuppofit 

themfelvrt,  Frc“-  J - hab  t.  ajidir.  information,  pred,  idem  J.  quoad  tore  commilT.  fuit  commift.  in  domo  pred.  Commun.  Parliament,  pred- 

Dial  they  iuppdlit.  tianlgr.off.mf.  &.  contempt,  pred,  in  informatione  Parliament,  pred.  idem  D.  pet.  Judic.  fi  duftus  Dom.  Rex  nunc  de  oftenf. 

•-rrc  1‘aiiia--  pu-J.  iiit-iitionat.  in  iliuend  S pi  ouland.  pred.  Anglican*  tranfgr.  St  contempt,  pred.  quoad  Anglicana  verba  pred.  per  ipfum  D- 

V fba  in  informatione  preJ.  fapetius.  recitat.  Ac  eidem  in  Parliament,  pred.  in  forma  pred,  dici  St  propalari  fuppofit.  in  Cur. 
on,  n'(  re,  lvr  "»tormati<incm  pred.  m forma  pred.  impofit.  die.  quod  Dom.  Regis  nunc  hie  refponderi  velit  aut  debeat.  E:  quoad  tot.  refid. 
iotnn:i»>r.l  m 'P,c  non  intend,  quod  Dom.  Rex  nunc  dc  aut  pro  fuppolit.  fuppofit.  offenf.  tranfgr.  Sc  contempt,  in  informatione  pred.  mention^. 
h ;i.un,ni,  tranf. r.  ft.  nf.  St  c.nrempt.  dl.  cidcin  J.  fic  impolit.  in  cidcm  U.  fop-anus  in  forma  pred.  imponit.  idem  D.  dicit  quod  iple  non  in* 

w.J  ought  Cur.  do* li  I tom.  Ri-gis  nunc  hie  re-lponderi  velitaut  debcat  tendit  quod  diSlus  Dom.  Rex  nunc  de  aut  pro  pred.  refid.  offenf.  uanlgf 

Ijff  , ftu'a  d,,'■  ftuod  pred.  fuppofit.  "Iren  1 . rrunlgr.  Sc  contempt.  & contempt,  pred.  in  eadem  informatione  mentionat.  cidcm  D.  fuperius  i& 

drrewniiuJ,  "i  dtrend.  & propaland.  pred.  Anglicana  verba  in  infnr-  ioima  predict,  impofit.  inCur.  difti  Dom.  Regis  nunc  hie  refponderi 

.red nut  m the  mai-w-  preJ.  mentionat.  Si  eidem  J.  in  forma  pred.  impo-  velit  aut  debcat.  Q-iia  die.  quod  pred.  refid.  (uppofit.  offenf.  trajilgi- 

K-r,  " llttiL-h.  fit.  "1 1 Ra.lumeut.  & non  in  Cur.  Dem.  Regis  nunc  hie  Sc  contempt,  in  informations  pred.  fuperius  ' iju  itre-n.  eidem  D- 

auihr.  Sc  urmlharr  debrnt,  See.  Et  ulterius  idem  Johan-  per  information,  pred.  in  forma  pred.  imponit.  in  Parliament  U 
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in  Cur.  Dom.  Regis  nunc  hie  audiri  & terminari  tiebenr.  Et  idem  D. 
ulierius  die.  quod  info  pred.  ibdie  Martii  Annc>3°  fuprad.  in  informatiohe 
pred.  mentionat.  debito  modo  elect.  fit  retornat.  fuit  un.  Burgenf.  propred. 
Burgo  dc  Darchefter  in  pred.  Com.  Dorf.  in  pred.  Parliament,  defervitur, 
jhouc  per  information,  pred.  fuperius  mentionatur.  Quodque  idem  D. 
i cm  pore  refid.  fuppofit-  olFenf.  tranfgr.k  contempt,  pred.  ei  in  forma  pred. 
impofit.  acduran.  toto  tempore  Parliament,  pred.  apud  Weftm.  pred.  fuit 
fi  remanfit  un.  Burgenf.  pro  pred.  Burgo  de  Dorcheiler  in  pred.  Com. 
Dorf.  in  Parliament,  pred.  Et  hoc  parac.  eft  verificare.  Unde  & ex  quo 
in  Informationc  pred.  evident,  apparel  & plene  liquet  quod  pred.  refid.  fup- 
ppfit.  offenf.  trail fgr.  & contempt,  pred.  in  Informatione  pred.  mentionat. 
tiJem  D.  in  forma  pred.  impofit.  per  candcm  Informal ionem  fuppon.  fore 
ccmmifl'.  in  pred.  domo  Commun.  Parliament,  pred.  in  Parliament,  pred. 
idem  D.  pet.  Judic.  fi  diclus  Dom.  Rex  nunc  de  refid.  predict.  fuppofit. 
offenf.  tranlgr.  & contempt,  in  Informationc  pred.  mentionat.  eidem  D. 
in  forma  pred.  impofit.  in  Parliament,  pred.  in  forma  pred.  fieri  fuppofit. 
in  Cur.  Dom.  Regis  hie  refponderi  velit  aut  debeat,  Sic. 

Et  prefat.  Robertas  Heath  Mil.  qui  fcquitur,  See.  quoad 
pred.  placitum  pred.  J.  Elliot  pro  codcm  Dom.  Rege  die. 
quod  placitum  ill.  prefat.  J.  in  forma  pred.  fuperius  placi- 
tat.  matcriaque  in  placito  pred.  content,  minus  fufficicn.  in 
lege  cxiftunt  ad  precludend.  Cur.  hie  a Jurifdidlion.  fua  au- 
diend.  Jtterminand.  offenf.  tranfgr.  & contempt,  in  informationc  pred. 
mentionat.  eidem  J.  per  candcm  informationem  in  forma  pred.  impofit. 
Unde  pro  dcfectu  fufficicn.  refpon.  in  hac  parte  pet.  Judic.  Et  quod  prefat. 
J.  didto  Dom.  Regi  in  Cur.  hie  refpondeatdc  & in  premilT.  &c. 

Et  prefat.  R.  H Mil.  qui  fcquitur,  fire.  quoad  pred.  placitum  prefat.  B. 
V.  pro  eodem  Domino  Regc  die.  quod  placitum  ill.  prefat.  B.  in  forma 
pred.  fuperius  placitat.  matcriaque  in  eodem  content,  minus  fufficicn.  in 
lege  ex  ill.  ad  precludend.  Cur.  hie  a Jurifdiction.  fua  audiend.  Si  termi- 
nand.  offenf.  tranfgr-  & contempt,  pred.  in  Informatione  pred.  mentionat. 
eidem  B.  per  candcm  Information,  in  forma  pred.  impofit.  Unde  pro  de- 
fc£lu  fufficicn.  Rcfponf.  in  hac  parte  pet.  Judic.  Sc  quod  prefat.  B.  di<fto 
Dom.  Regi  in  Cur.  hie  refpondeat  de  Sc  in  premifl'.  &c.  Etfimiie  quoad 
placitum  Dcn7.il  Holies. 

The  Defen-  Et  Pre*k  J’  Elliot  Mil.  ut  prius  die.  quod  placitum  pred. 
druit*  feve-*  Per  'Plum  J-  fuperius  in  forma  pred.  placitat.  materiaquein 
rally  join  in  placito  pred.  content,  hon.  & lufficien  in  lege  cxiftunt  ad 
Demurrer.  precludend.  Cur.  hie  a Jurildidtion.  fua  audiend.  Sc  tcr- 
minand.  offenf.  tranfgr.  & contempt,  pred.  in  Informationc  pred.  mentio- 
j j a t . eidem  Johanni  per  eandem  Informationem  in  forma  pred.  impofit. 
Quod  quidem  placitum  matcriamque  in  eodem  placito  content,  idem  J.  E. 
Mil-  parat.  eft  verificare.  Unde  cx  quo  idem  Attorn,  dicti  Dom.  Regis 
pro  eodem  Dom.  Rcgc  ad  placitum  ill.  non  refpond.  ncc  ill.  aiiqualit. 
jiedic.  fed  verification,  ill.  admittcre  omnino  rccufat  pet.  Judic.  & quod 
ipfc  idem  J.  de  offenf.  tranfgr.  & contempt,  pred.  in  informatione  pred. 
mentionat.  eidem  J.  per  candcm  informationem  in  forma  pred.  im- 
pofit. per  Cur.  hie  dimittatur,  5cq.  Et  fie  dc  verbo  in  verbum  pro  Valen- 
tine Si  Holies  feparatim. 

Et  quia  Cur.  Dom.  Regis  hie  de  Judic.  fuo  indered- 
dend.  nondum  advifatur  dies  inde  dat.  eft  tarn  prefat.  Ro- 
berto Heath  Mil.  qui  fequitur,  &c.  quam  pred.  J.  E.  B.  V. 
The  Attor-  Si  D.  H.  in  ftatu  quo  nunc,  &c.  ufque  Octab.  Sanfii  Hillar. 
ney- General  coram  Dom.  Rege  ubicunquc.  Sec.  de  Judicio  fuo  inde  au- 
ptays  that  the  diend.  eo  quod  Cur.  nondum,  Sic.  Ad  quas  quidem  O&ab. 
mavanfwer  Sancti  Hillar.  coram  Dom.  Rege  apud  Weftm.  ven.  tarn  pre- 
fat. R.  H.  qui  fcquitur,  Arc.  quam  pred.  J.  E.  B.  V.  & D.  H. 
in  propr.  perfon.  fuis.  Et  prefat.  R.H.  qui  fcquitur,  &c.  pro  codcm  Dom. 
Rege  pet.  Judic.  Et  quod  pred.  J.  E.  B.  V D.  H.  dicto  Dom.  Regi  in 
. Cur.  hie  rcfpondcant  Sc  eor.  quilibet  refpondeat  de  &c  in 

r.  premiff.  &c.  Super  quo  vifis  le&is  & audit,  omnibus  & fin- 

gtilis  premiff,  pro  co  quod  videtur  CuA  hie  quod  feparal. 
placita  pred.  perj  prefat.  J.  E.  B.  V . Sc  D.  H.  in  forma 
pred.  fuperius  placitat.  materiaque  in  feparal.  placitis  pred. 
content,  minus  fufficicn.  in  lege  cxiftunt  ad  precludend. 
Cur.  hie  a Jurifditftione  fua  audiend.  & term inand.  offenf. 
tranfgr.  & Contempt,  pred.  in  informatione  pred.  mentionat. 
cifdcm  J.  E.  B.  V.  Sc  D.  H.  per  eandem  Information,  in 
forma  pred.  impofit.  di&um  eft  eifdem  J.  E.  B,  V.  & D.  H. 
quod  ipfi  iidemJ.E.B.V.&D.H.di&o Dom.  Regi  inCur. 
Day  given  to  hie  rcfpondcant  & eor.  quilibet  refpondeat  de  Sc  in  premiff,  in 
informationc  pred.  fuperius  content.  See.  Et  fuper  hoc  dies 
Iwer  period  Jac-  p11  P"  Cur-  eifdcm  J-  E.  B.  V.  & D.  H.  coram  Dom. 
lit  fua.  Rege  ubicunquc,  Sic.  ufque  diem  Veneris  prox.  poftOclab. 

Pur,  beatc  Marie  Virgin,  ad  Information.  predict.  interlo- 
Judgment  quend.  Sc  tunc  ad  refpond.  periculis  fuis.  Ad  quern  diem 
againft  them  coram  Dom.  Rege  apud  VVtftin.  ven.  tam  prefat.  K.  H.  qui 
ftcaain Chief.  feSuitur>  &c-  qu*m  prefat.  J.  E.  B.  V.  & D.  H.  in  propr. 

perfonis  fuis.  Et  prefat.  J.E.  B.  V.  & D.  H.  licet  ipfi  fepius 
premonit.  & folerapnit.  exad.  ad  refpond.  nihil  dicunt  in  Barr,  five  exo- 
neration. Information,  pred.  per  quod  idem  Doininus  Rex  remanct  ver- 
QucJ i apian-  f“s  cos  indefenfe,  Idco  conf.  eft  quod  pred.  J.  E.  B.  V.  Sc 

tur  aJ/atb-  D.  H.  capiantur  ad  fatisfacicnd.  Dom.  Regi  de  finib. 

fasimd. dejmi-  fuis  occafione  tranfgr.  & contempt,  pred.  Ac  quod  habeant 
Imprifonament.  corpor.  fuor.  ad  voluntat.  ipfius  Dom.  Re- 
gis, St  quod  antequam  dejiberentur  quilibet  cor.  inveniat. 
fuffic.  fecur.  dc  fe  bene  gcrend.  erga  duftum  Dominum 
Regem  Sc  cunflutn  populum  fuum.  Et  quod  pred.  J.  E. 
committatur  locumtenen.  Turns  Domini  Regis  London, 
falvo  cuilodicnd.  quoufquc.  Sec.  Quodque  pred.  B.  V.  & 
D.  H.  committantur  Mar.  marefc.  Domini  Regis  coram 
— — ...  ipfo  Rcgc  falvo  cuftodiend.  quoufque,  &c. 

ttey  be  difcharged.  Sir  John  Elliot  committed  to  the  Tower,  the  other  to  the 
King's-Bcncb  Prifon. 

Et  finis  cjufdem  J.  E.  afferatur  per  Cur.  occafione  pre- 
di£i.  ad  IQ' cl. 

Et  finis  cjufdcm  B.  V.  afferatur  per  Cur.  occafione  pred. 
ad  50c/. 

EtfinisejufdcmP.H.  afferatur  per  Cur.  ad.  1000  mercas. 
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Poftea  fcilicet  die  Luneprox.  port  Oftab.  Pur.  beate  Ma-  Afterwards 
ric  Virgin.  Anno  Regni  Dom.  Carol!  nunc  Regis  Angl.  the  Atiorney- 
Scc.  12.  coram  Dom.  Regc  apud  Weft.  ven.  Johannes  Banks  ,nto 

Mil.  Auorn.  Dom.  Regis  nunc  General,  qui  pro  eodem  Court,  and 
Dom.  Rege  modo  in  hac  parte  fequitur  & pro  eodem  Dcm.  aotnov. ledge* 
Rege  die.  Sc  cognovit  quod  pred.  D.  H.  folvit  & fitisfccit  tUtiHoltoM 
pred.  toco  mercas  reccpt.  ad  Seaccarii  di£ti  Dom. Regis  ad  s *,nc‘ 

ufum  diSi  Dom.  Regis  in  plen.  fatisfatftion.  pred.  finis  fuper  ipfumD.  pro 
offenf.  pred.  in  informatione  pred.  fuperius  nominat.  perCur.  hie  in  iplum 
impofit. prout  per  conftat.  fubmanu  Ldwardi  WardourMil.Clenci  pellium 
reccpt.  Scaccarii  dicli  Dom.  Regis  hie  inCor.  oftenf.  plene  liquet.  Etproeo- 
dem  Dom.  Rege  idem  Attorn,  dicii  Dom.  Regis  general,  cognovit  di&um 
Dom.  Regem  inde  fore  fatisfafium.  Ideo  idem  D.  H.  de  eifdem  icco 
mercis  cat  inde  quiet.  Poftea  fcilicet  die  Mercur,  prox.  poll  Quinden. 
Pafche  Anno  Regni  difli  Dom.  Regis  nunc  Angl.  &c.  16  corarn  Dom. 
Rege  apud  Weftm.  ven.  Johannes  Banks  Mil.  Attorn.  ^ 

Dom.  Regis  nunc  general,  in  propr.  perfopafua.  Et  pro-  Time  after 
tulit  in  Cur.  di£li  Dom.  Regis  coram  pom.  Regc  tunc  the  Attorney 
ibidem  quoddam  breve  ipfius  Dom.  Regis  de  privat.  figillo  brings  into 
fibi  & al.  direct.  & petiit  illud  irrotulari  fit  ailocari,  cujus  GourtUie 
quidem  brevis  tenor  fcquitur  in  hcc  verba  : Charles,  by  tkt 
GrauafGod,  A’r'n^s/England, Scotland, France, and  Ireland,  under  hiT 
Defender  if  tie  Faith , fiic.  T»  tbe  jLerd  High-Treafurer  of  Privy-Seal, 
England,  Chancellory  Um/er-Treafurer,  and  Barent  of  cur  whereby  the 
Exchequer , and  all  other  Officers  and  Miniflirs  of  the  fame  ** 

Court  far  the  Time  being,  and  to  the  Chief-Jtiflice,  and  tbe 
ret ) of  our  fujiices  of  our  Court  of  King's- Bench,  and  to  our 
Attorney-General,  and  all  other  Officers  and  Miniflers  of  tbe 
fame  Court  for  tbe  Time  being.  Greeting.  Whereas  in  Mi- 
chaelmas Term,  in  the  tenth  year  of  ow  Reign,  upon  an  In- 
formation in  our  blame  exhibited  in  our  Court  of  King's  Bench, 
againjl  Benjamin  Valentine,  Efq j and  others,  for  divers  Of- 
fences, Trejpajfes , and  Contempts  therein  mentioned,  the  faid  Benjamin  Va- 
lentine, by  Judgment  of  the  fame  Court,  was  fined  to  us  in  the  Sum  of  500I. 
and  to  be  commit  led  to  our  Prifon  of  our  Maxlhalfca  during  our  Pleajure-,  and 
that  be  Jhall  find  fufficient  fecurity  for  bis  good  behaviour  to  us  and  our  People , 
as  by  the  faid  Information  and  Judgment  thereupon  remaining  upon  Record  in 
our  fa\d  Court  of  King f s- Bench,  more  at  large  may  appear.  And  whereas  the 
faid  B.  V . hath  been  refrained  of  his  Liberty  fince  the  lafl  Parliament  for 
not  falsifying  the  faid  Fine  Jo  tmpofed  on  him,  as  oforefaid.  Now  know 
ye.  That  we  of  our  f penal  Grace  have  remijid,  releafed,  and  quit-claimed,  and 
by  thefe  prefents,for  us,  our  Heirs  and  Succeffors , do  remife,  releafe,  and  quit- 
claim unto  the  faid  B.  V.  the  fail  fine  or  Sum  of  500I.  by  the  Judgment  of  our 
faid  Court  on  him  the  J'aid  B.  V.  impofed  as  oforefaid.  And  all  Commitment, 
l mprijonment,  and  other  Matters  whatfoever  adjudged  or  infiicltd  upon  him 
by  our  Jaid  Court,  for  or  by  reafon  of  the  TreJpaJJis,  Offences  or  Contempts 
oforefaid.  Wherefore  we  do  by  thefe  Prefents  will  and  require , as.  well  the 
Lord-Treafurer , Chancellor,  Under -Treofurer,  and  Barons  of  our  Exchequer, 
as  the  Jufiices  of  our  Court  of  King’s- Bench,  and  the  Officers  and  Miniflers  of 
the  faid  fevtral  Courts  refpeflhtly,  to  whom  it  Jhall  or  may  appertain , that 
they,  and  every  of  them  rejpeflively , at  all  times  hereafter  do  forbear,  and  ut- 
terly furctafe  to  make  or  grant  forth  any  Extents,  Seizures,  Executions , or 
other  Procefs  whatfoever,  again//  the  faid  B.  V.  his  Heirs,  Executors  or  Ad- 
minijlrators,  or  his  or  their  Lands,  Tenements , Hereditaments,  Goodsor  Chat- 
tels for  or  concerning  the  levying  of  the  Jaid  Fine  or  Sum  of  500l.tr  any  Part 
thereof.  And  that  they  take  Order  as  well  for  his  full  and  clear  Difcharge 
thereof,  as  of  and  from  his  Commitment  and  Imprifomnent  at  oforefaid.  And 
thefe  Prefents,  or  the  InroUment  thereof , Jhall  be  unto  them,  and  every  of  them 
to  whom  it  Jhall  or  may  appertain , a fufficient  Warrant  and  Difcharge  in 
that  behalf.  And  laflly , we  will,  and  by  thefe  Prefents  anthorife  and  require 
our  Attorney-General  for  the  Time  being,  for  us,  and  in  our  Behalf,  to  ac- 
kncvdedgi  Satisfaction  upon  Record  of  and  for  the  faid  Fine  of  5C0I . on  the 
faid  B.  V.  by  Judgment  of  our  faid  Court  fo  impofed  as  oforefaid.  Whereby 
he  may  he  fully  end  abfolutcly  acquitted  ..nd  dif charged  thereof  againjl  us,  our 
Hein  and  Succeffors  ; and  theje  Prefents,  ;r  the  InroUment  tb.reof,  Jh/dl  be 
unto  our  faid  Attorney-General  for  toe  Time  being,  a good  and  Jafficsen  War- 
rant in  that  Behalf.  Given  under  our  Privy-Seal  at  our  Palace  of  Weftm. 
the  -fib  day  of  March,  in  the  fifteenth  Year  of  our  Reign.  Et  fuper  hoc 
idem  J.  B.  Miles  Attorn,  dicti  Dom.  Regis  General,  pro  eodem  Dom. 
Rege  virtute  brevis  de  privat.  figillo  predidl.  dicit  fit  cog- 
novit ipfum  Dominum  Regcm  fore  plcnar.  fatisfacl.  de  Judgment  of 
pred.  fin.  500!.  fuper  ipfum  B-  V.  pro  offenf.  predict,  in  the  Court  at 
Informatione  predict,  mentionat.  per  Cur.  hie  ut  prefertur  ^Attorney-* 
impofit.  & pet.  quod  pred.  B.  V.  virtute  brevis  pred.  de 
Imprifonament.  fuo  ads.  ipfius  Dom.  Regis  Sc  dc  Judic.  difchargcil. 
pred.  exoneretur  & dimittatur  fuper  quo  vif.  & per  Cur.  hie 
intdlefh  omnibqs  fit  fingulis  pretnifs.  conf.  eft  per  Cur.  ouod  pred.B.  V. 
pro  offenf.  pred.  in  Informatione  pred.  fuperius  mentionat.  perCur.  hie  ut 
prefertur  impofit.  fit  inde  quiet.  & eat  inde  fine  die,  Sc  quod  ipfe  idem 
B.V.  de  Imprifonament.  fuo  ad  feet.  Dom.  Regis  5:  dp  Judic.  pred.  verfus 
ipfum  B.  in  forma  pred.  reddit  exoneretur  fit  dimittatur,  &c.  Poftea  fcili- 
cet 120  die  Fcbr’  Anno  Regni  Dom.  noftri  Caroli  fecundi  nunc  Regi* 
Angl.  See.  200  Dominus  kex  mandavit  dile£io  fi:  fidcl.  fuo  Johanni  Ke- 
lynge  Mil.  Capital.  Juftic.  di&i  Dom.  Regis  ad  placita  coram  ipfo  Rege 
tenend.  affign.  breve  fuum  ejaufum  in  hec  verba,  Carolus  fecundus.  Sec. 
dileSo  & fidcl.  noftro  Johanni  Kelynge  Mil.  Capital. 

Juftic.  noftro  ad  placita  coram  nobis  tenend.  affign.  falu-  D.  Holies,  now 
tern.  Quia  in  record,  procefs.  ac  ctiam  in  redditione  Lqrd  Bodes, 
Judicii  fuper  quandam  Informationem  in  Cur.  Dom.  ^“8* a Writ 
Caroli  primi  nuper  Regis  Angl.  patris  noftri  precha-  the  U^B 
riffimi  coram  ipfo  nuper  Dom.  Rcgc  exhibit,  per  Ro-  Judgment, * 
bertum  Heath  Mil.  tunc  Attorn.  General,  ipfius  nuper  returnable' in 
Dom.  Regis,  qui  pro  eodem  Domino  Rege  in  ea  parte  Parliament, 
fequebatur  verfus  Johanncm  Elliot  nuper  de  London 
Mil.  B.  Valentine  nuper  de  London  pred.  Ar.  & D.  Holies  pu- 
per  de  Lond.  pred.  Ar.  dc  diverf.  malegeftur.  ut  dicirur  Error  in- 
tervenit  manifellus  de  grave  dampn.  ipfius  D.  H.  modo  Dom.  Hollis 
Baron,  de  Ifeild  ftcut  ex  querela  fua  accepimus.  Nos  errorem 
fiquis  fuerint  modo  debito  corrigi  fit  eidem  JX  f-I.  modo  Do- 
E 1 mino 
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mino  Holies  Baron,  de  Ifeild  pi  on  am  & celerem  Juftic.  fieri  volen.  in  hac 
parte  vobis  mandamus  quod  fi  Judic.  indc  reddit.  fit  tunc  record.  & procelT. 
pred.  cum  omnibus  ea  tangen.  nobis  in  prefent.  Parliament,  noilrum 
diftin&e  & aperte  mittatis  & hoc  breve  ur  infpe<£t.  record.  & procefs. 
pred.  ultcrius  indc  afTenfu  Dominor.  Spiritual.  & Temporal,  in  eodem 
Parliament,  cxiften.  pro  Error,  ill.  corTigend.  quod  de  Jure  & fecundum 
legem  & conf.  Regni  noftri  Angl.  fuerit  faciend.  T.  meipfo  apud  W dim. 
j 2°  die  Fcbr.  Anno  Regni  noftri  20. 

Nsr&ury. 


Thf  I.ord  Virtute  cujus  quidem  brevis  didlus  Capital.  Juftic.  record. 
deliver11^  Pred‘  ^om‘  ^eS'  ‘n  prefent.  Parliament,  propr.  manibus 
liiord.  ' Prot'Jlit  fecundum  exigenc.  ejufdem  brevis  & poft*a  fcilt. 

8U  die  Martii  Anno  Regni  Dom.  Regis  nunc  Caroli  fecundi 
2C  coram  ipfo  Rcge  in  prelenti  Parliament,  ven.  pred’  D.  H.  modo  Dom. 
Holies  Baro  de  Ifeild  per  Samuel.  Aftry  Attorn,  fuum  & dicit  quod  in 
Errors  af  Record.  5c  proeefl".  pred.  ac  ctiam  in  redditione  Judicii  pred. 
figned.  " manifeft.  eft  Errat.  videlicet  in  ha:c  verba  in  Informatione 
pred.  mentionat.  fore  di&i  & propalat.  in  domo  Commun. 
Parliament,  per  pred.  D.  H.  modoDominum  Holies  tunc  cxiften.  Burgenf. 
pro  Buigo  de  Dorchelter  in  tunc  prefen.  Parliament,  defervien’  audiri  & 
terminari  in  domo  Commun.  Parliament,  debeant  per  legem  terre  & non 
in  Cur.  Domini  Regis  & in  hoc  quod  per  Information,  in  dido  Record, 
mentionat.  idem  D.  H.  modo  Domimjs  Holies  oneratur  cum  dictlane  & 
propalatione  quorundam  verbor.  in  domo  Commun.  Parliament,  ac  ctiam 
cum  tranfgrf.  « infult.  fad.  vi  5c  armis  fuper  Johannem  Finch  prolocutor, 
ejufdem  tunc  domus  Commun.  Parliament.  Ad  que  idem  D.  H.  modo 
Dominus  H.  duo  feparal.  placita  placitaba:  tamen  unicutn  tantum  Judic. 
reddit.  eft  de  utroque  per  Cur.  5c  unicus  finis  ubi  duo  Judicia  reddi  5c  due* 
fines  imponi  debuiffeiit  quia  fi  forte  tranfgr.  5c  infult.  audiri  & terminari 
forte  poflit  aut  dcbcat  in  Cur.  Dom.  Regis  corain  ipfo  Rcge  tamen  didio  & 
propalatio  verbor.  quorumeunqu;  in  llomo  Commun.  Parliament,  per 
Burgenf.  in  eodem  Parliament,  defer vicn.jdibi  quam  in  Parliament,  audiri 
feu  terminari  non  debenc,  5c c. 

Tn  nulhtjl  Et  Galfridus  Palmer  Mil.  5c  Bar.  Attorn.  Domini  Regis 
£rrfl.'’  by  the  nuuc  General,  qui  per  eodem  Dom.  Rege  in  hac  parte 
Generali"  fequitur  prefeu.  in  propr.  perfona  fua  pro  eodem  Dom.  Reg 


didi  quod  nec  in  Record.  & Procefs.  pred.  nec  in  redditione  luJicii  need, 
in  ullo  ett  Errat.  & pet.  See. 

A Mcffage  was  fent  to  the  Houfe  of  Commons  by  Sir  IFilliam  Child  and 
Sir  JuJUnian  Lewin,  to  acquaint  them,  that  the  Lords  do  agree  to  thofe 
V otes  which  were  delivered  at  the  Conference  yefterday. 

Die  Mercurii,  1 5 Apt  il,  1 668. 

“ ’VU’Hercas  Counfel  have  been  this  day  heard  at  the  Bar,  a?  well  tosreue 
“ the  Errors  afligned  by  the  Lord  Holies,  Baron  of  Ifeild,  upon  a \^rit 
“ of  Error  depending  in  this  Houfe,  brought  againft  a Judgment  given  in 
“ the  Court  of  King’s-Bench  in  5 Car.  I.  againft  the  faid  Lord  Hill's,  by 
“ the  name  of  Dentil  Halits,  Efq.  and  others;  as  alfo  to  maintain  and 
“ defend  the  faid  Judgment  on  his  Majefty’s  behalf : Upon  due  confide m- 
“ tion  had  of  what  hath  been  offered  on  both  parts  thereupon,  the  Lords 
“ Spiritual  and  Temporal  in  Parliament  do  otJer  and  adjudge,  That  the 
“ faid  Judgment  given  in  the  Court  of  King’s-Bcnch  in  5 Cur.  I.  againft 
“ the  faid  Den7.il  H-.lles,  and  others,  fliall  be  reverfed.” 

The  Form  whereof  (to  be  affixed  to  the  Tranfcript  of  the  Record) 
followeth : 

TfT  quia  Curia  Parliaments  de  judieio  fuo  de  o fuper  pramijfis  redd  end’ 
nondtan  adujfatur.  dies  datus  ejl  tarn  prtediff  Galfi  iJo  Palmer  Militi 
kd  Baronet’  qui  fequitur,  (Ac.  quam  pradiif  Denzil  Dotr.no  Hoiks  coram 
eodem  Curia  ufqut  ad  dim  Mercurii  decimum  quintum  diem  Aprilis  tune 
pnximum  fequentem  apud  Weltmonaft.  in  Comitat ' Midi!'  de  }u.i:da  fu>  in.ie 
audiend’  eo  quod  Curia  pr cedi  If  nondum , £57.  Ad  quern  diem  coram  Cun  a 
pradief  ven it  tam  predict'  Galfridus  Palmer  qui  fequitur , quam  pi  a. - 

diilus  Denzil  Dominus  Holies  in  propr  Us  per  finis  fuis.  Super  quo,  vi/it,  Id 
per  eandem  Curiam  nunc  hie  plenius  inteUefiis  omnibus  id  fingufu  preernijjis , tua- 
t unique  deliberations  inde  habita,  confidcratum  ejl  p,r  Curiam  prcedUtem , quod 
Judicium  preediS’  ob  errores  pradiSlss  id  alios  in  Recirdo  id  Proceffn  pradiflit 
compertos,  rrvocctur,  adnullctur  id  penitus  pro  nullo  habeatur.  Et  quod  pr ce- 
din' Denzil  Dominus  Holies  ad  omnia  qua  idem  Denzil  Diminus  Holies 
occafme  Judicii  preedit! . am  jit,  rejlituatur . 

Jo.  Browne,  Cleric.  ParUcmtniorum. 


X.  The  Trial  of  James  Lord  Uchiltrie , for  Calumnies  and  flanderous  Speeches  againft  James 
Marquis  of  Hamilton  j the  Earls  of  Haddington , Roxburgh , and  Buccleugh , tending  to  the 
Towing  of  Sedition  betwixt  his  Majefty  and  the  faid  Noblemen  ; at  Edinburgh , Nov.  30,  1631, 
6 Car.  I. 


[From  an  Authentic  MS.] 

Curia  Jufliciaricc  S.  D.  N.  Regis  tenia  in  pretorio  Ittrgi  de  Edinburgh,  ultimo  die  menfts  Novembris,  Anno  Dom.  Millefim , Srxcenteftm , 
T rigefmo  primo , per  Honorabiks  Cf  Difcrelos  Niros , Magifiros  Alcxandrum  Colville  de  Blair,  6?  Jacobum  Robertoun 
Advocalum , Jufticiarios  deputatos  nobilis  Id  potmtis  domini  Willielmi  Comitis  de  Stratherne  Cs?  Monteith,  Dom.  Grahame,  Kilbryde, 
6?  Kynpont,  pr.tftdis  ftcreti  Concilii  & JuJliciarii  generalis  Dom.  S.  D.  N.  Regis  totius  Regni  fui  Scotia,  ubilibet  coifiitut.  Suits 
vocatis  & Curia  legitime  ajfirmala. 


In  trail’ 

JAMES  Lord  Uchiltrie  delaititof  the  making  of  Leafings,  Calumnies 
and  flanderous  Speeches  againft  James  Marquis  of  Hamilton ; the 
Earls  of  Haddington,  Roxburgh,  and  Bucdeugh  ; tending  to  the 
fowing  of  fedition  betwixt  his  Majcfty  and  the  faid  Noblemen,  his  Ma- 
jefly’s  loyal  Subjects  > in  form  and  manner  fpecify’d  and  fet  down  in  his 
"Dittay. 

Purfucr,  Sir  Thomas  Hope  of  Craigbrdl,  Knight  and  Baronet,  Advocate 
to  our  Sovereign  Lord  for  his  Highnefs’s  entries. 

My  Lord  Advocate  produced  an  Act  of  fecret  Council,  commanding 
him  to  purfuc  James  Lord  Uchiltrie , now  entered  upon  pannel  for  the  Crimes 
contained  in  his  Dittay,  of  the  which  Act  of  Council  the  tenor  follows. 
Apud  Halyrudhoufe  Vi.ejimo  ido  die  menfis  Novembrk  Anno  Dom.  Millefimo, 
Scxcente fimo,  Trigefuno  primo.  Forafmekill  as  the  King’s  Majefty,  by  his 
Letter  directed  to  the  Lords  of  his  Privy-Council,  having  fignified  his 
royal  pleafure  and  direction,  that  James  Lord  Uchiltrie , whom  his  Majefty 
has  fent  home  to  be  kept  in  dole  ward,  Ihail  be  try’d  and  cenfur’d  ac- 
cording to  the  Laws  of  this  Kingdom,  for  fome  Informations  given  by 
him,  reflecting  upon  fome  Noblemen  ami  Counfellors  of  the  fame,  be- 
fore what  Judicatory  and  Judges  the  faid  Lords  fhould  think  fitand  com- 
petent for  that  purpofe  : and  his  Majefty  having,  to  that  end,  fent  down 
to  the  faid  Lords  fome  depofitions  under  the  Lord  Uchihrie's  own  hand  ; 
and  the  authentick  copies  of  others,  whereof  the  principals  arc  retained  by 
his  Majefty,  becaufc  they  likewife  concern  other  perfons.  And  the  faid 
Lordshaving  read  and confidered  the  fame  depofitions,  and  having  taken 
into  their  confideration,  which  is  the  moil  proper  judgment  for  trying 
and  cenfuring  of  matters  of  this  kind ; they  have  all  with  one  voice  found, 
and  by  the  tenor  of  this  Adi,  finds  and  declares,  that  the  Trial  and  Cen- 
furing of  the  faid  Lord  upon  the  particular  aforefaid,  is  mod  proper  and 
competent  to  be  followed  out  before  his  Majefty’s  Juftice : and  therefore 
ordains  Sir  Thomas  Hope  of  Craighall,  Knt.  his  Majefty’s  Advocate,  to 
form  and  draw  up  the  faid  Lord  Uchihrie’s  Dittay  i and  to  purfuc  him  cri- 


minally thereupon,  before  his  M-iiefty’s  Juftice,  upon  the  laft  day  of 
November  inllant ; and  ordains  his  Majclly’s  faid  Advocate  to  give  a juft 
copy  of  the  Dittay  to  the  faid  Lord  Uchiltrie , betwixt  and  the  24th  of  No- 
vember at  night;  to  the  intent  he  may  have  time  to  be  advifed  therewith, 
and  to  confult  his  Advocates,  anent  his  lawful  defences  competent  to 
him  againft  the  fame.  Anent  the  doing  whereof,  the  extract  of  this  A£t, 
fliall  be  unto  his  Majefty’s  faid  Advocate  a Warrant,  exiraftum  de  Libris 
alter um  fecreti  Concilii  S.  D.  N.  Regis , per  me  Jacobum  Prymrois  Clericurn 
ejufdem  fub  meis  ftgno  Id  fubfiriptione  manualibus , fie  fubfiribitur  James 
Prymrois.  After  production  and  reading  of  the  which  A5t  of  Council, 
my  Lord  Advocate  alfo  produced  his  Majefty’s  Letter,  directed  to  the 
Lords  of  his  Majefty’s  Privy-Council  of  this  Kingdom,  dated  the  24th 
of  September  1631,  together  with  two  depofitions  of  the  Lord  Uch.hne'i, 
the  one  (Jated  the  20th  of  June  1631,  the  other  upon  the  24th  af  June 
1631.  Then  three  fevcral  depofitions  made  by  Donald  Lord  Rea,  whereof 
two  thereof  dated  upon  the  21ft  of  June  1631,  and  the  third  upon  the 
24th  of  June  1631,  all  true  copies  thereof  under  the  hands  and  fublcrip- 
tion  of  the  Committee  of  the  Council  of  England.  Of  the  which  depo- 
fitions  and  Letter  above-written,  directed  by  his  Majefty  to  the  Council, 
the  tenor  follows.  In  the  fir  it,  the  depofition  made  by  James  Lord 
Uchiltrie  upon  the  20th  of  June  1631. 

vera.  The  Examination  of  James  Lord  Uchiltrie,  taken  the  20/A  of 
June  1631. 

'T’HE  faid  Examinant  faith,  That  on  or  about  the  6th  or  7th  of  May  laft, 
at  the  fign  of  the  Brer  near  the  Bridge-foot , the  Lord  Rea  told  this  Exa- 
minant, that  foldiers  and  travellers  did  often  hear  thofe  things,  whereof  thofe 
that  ftaid  at  home  had  no  notice  ; and  faid,  he  did  believe  there  was  a plot 
agaiuft  this  Land.  This  Examinant  wifh’d  him,  if  he  had  any  good 
grounds  fo  to  think,  that  he  fhould  not  fail  to  difeover  it.  The  Lord 
Rea  faid,  he  had  no  certain  ground,  but  if  he  had  flay’d  but  five  weeks 
longer  in  the  Law  Countries,  he  would  have  known  the  certainty;  and 
that  he  would  have  hazarded  his  life  but  he  would  have  had  the  certaintv- 

Th« 
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The  13th  of  May  the  Lord  Rea  came  to  this  Examinanr's  Chamber,  and  formerly  told  him  concerning  the  Earl  of  Dorfit,  wnsbutadifguis’d  thing, 
there  putting  this  Examinant  in  mind  of  the  former  Speech  between  them.  This  Examinant  further  faith.  That  on  that  Sunday  Mottling  he  wifli- 
Jje  told  this  Examinant,  that  he  had  leamcd  more  certainty  than  ever  he  ed  the  Lord-Treafurer  to  advife  the  King,  that  he  (hould  go  to  London 
had  before  fince  the  Time  of  their  laft  Speech  } whereupon  divers  Paflages  for  more  Safety ; and  underftanding  the  King  had  fent  for  the  Lord  Rea , 
were  between  his  Lord.diip  and  this  Examinant  about  the  Difcovery  of  it,  this  Examinant  wilhed  the  Lord  Rsa  were  not  lent  for,  becaufe  the  Lord 
ami  the  Manner.  In  the  End  his  Lordfljip  told  this  Examinant,  that  the  Rea  was  gone  to  the  Lord  Seaforth' % to  learn  more:  And  further  faith, 
purpofe  of  the  Marquis  of  Hamilton' s Levies  (as  divers  of  his  Commanders  That  the  fame  time  being  in  the  End  of  the  King’s  Dinner,  this  Exami- 
and  Followers  had  informed  him  the  laid  Lord  Rea)  was,  that  either  they  nant  told  the  King  in  chefe  Words  : Sir , now  we  know  the  Bufintfs,  but 
(liquid  not  go  out  Of  E inland  and  Sat/and,  or  if  they  did,  they  Ihould  re-  know  not  the  Time ; end  therefore.  Sir,  either  do  or  die. 
turn  to  England  or  S:-t  land,  and  fur  prize  foe  King's  Houfes  in  Scotland,  viz.  Copta  Fere,  my  Lord  Rcj’j  ftrji  Examine  t on,  of 'June,  1631  •. 
the  Cadies  of  ESteburfa,  StriveOng,  and  Dunbrrtsn  ; and  fortify  thcmfelvcs  TN  the  Examination  of  Donald  Lord  Rea,  taken  the  2 lit  of  June,  1631, 
in  Leith,  under  Pretence  of  training  ; and  (hould  take  Berwick,  and  fo  foe  faid  Examinant  faith,  that  having  heard  in  Sweden  from  David 
march  forward  into  England.  And  this  Examinant  alking  what  could  be  Ramfay,  fuch  things  as  are  contained  in  the  written  Relation  which  hath 
their  Intention  fo  to  do  ; the  Lord  Rea  (aid,  that  he  was  informed  they  becn  dclivered  to  his  Majefty  ; and  before  having  heard  in  Pomtrland  foofe 
meaned  to  take  the  King’s  Perfon,  and  to  immurate  him,  to  fend  the  Paflages  from  Robert  Aleldrum  which  arc  in  the  fame  Relation,  this  Ex- 
Queen  into  a Ctoifter,  and  to  captivate  the  young  Prince  with  his  Father,  aminant  having  a Refolution  to  come  for  England  about  December  laft,  was 
and  to  ftrike  off  the  Heads  of  all  the  Principal  Men  about  the  King;  both  ftayed  in  Denmark  by  Realon  of  foe  Ice,  fo  as  he  came  not  to  Holland  till 
Eagiijb  and  Scots : And  in  particular  the  Lord-Treafurcr  of  England,  about  March  laft,  where  he  had  Conference  with  David  Ramfay,  and  heard 
IIk  Earl  %>f  Moot tiib.  Sir  William  Alexander,  and  Sit  Thomas  Hope.  Aod  from  him  fuch  other  Paflages  arc  contained  in  the  fame  Relation.  And 
' this  Examinant  Litb,  That  before  the  Lord  Rordifcovered  the  Particula-  after  coining  into  England,  becaufe  David  Ram fay  had  told  this  Exami- 
rities  aforefaid  to  this  Examinant,  this  Examinant  tiling  Pcxfuafions  to  nan:,  that  he  would  write  n>  the  Marquis  of  Hamilton,  how  far  forth  foe 
him  to  reveal  it,  aflfod  the  Lord  Rea  what  it  might  b«,  faying,  it  was  (aid  David  Ramfay  had  treated  with  dm  Examinant,  this  Examinant cx- 
eithcr  a French  or  a Syanjb  Faction.  To  which  the  Lord  Rea  fold.  It  was  pcilcd  that  foe  Marquis  would  have  f,:oken  thereof  unto  him  ; he  did 
neither ; but  udd  this  Examinant  what  it  was,  and  fo  revealed  foe  Parti-  therefore  Forbear  to  fay  any  thing  thereof;  yet  about  two  or  three  Days 
cul.ifs  above- meadnDcd.  Wheteupou  foe  Lord  Rea  being  fully  rcfolved  before  the  Lord  Marquis  went  into  Scotland',  this  Examinant  did  fpeak  to 
to  proceed  to  a further  Difcovery,  and  thinking  it  fitter  to  be  done  bv  this  the  Lord  Ucbiitrie  to  this  Purpofe:  That  his  Lord  (hip  was  better  acquaint- 
Examinant  than  by  him  (elf,  left  thofewhom  it  concerned  might  fooucr  cd  than  this  Examinant  with  the  Fathions  and  Laws  of  this  Land;  and 
foip-.cf  jr,  defired  this  Examinant  to  acquaint  his  Al.  jetty  or  foe  Lord-  defired  to  know  what  Danger  it  was,  if  any  Man  hearing  beyond  Sea  of 
Trcafurer  therewith.  Thiims  that  might  be  dangerous  to  the  King  or  State,  Ihould  not  fpeak  of 

On  the  Morrow,  being  Saturday  the  jith  of  May  at  Night,  this  Exa-  it.  To  which  foe  Lord  Uchilitie  anfvvcrcd.  No  lefs  than  your  Head  and 

uiinant  came  to  have  fooken  with  foe  Lord -Trcafurer  ; but  his  Lordlbip  Eftatc.  And  this  was  all  that  palled  between  them  at  that  Time,  being 
being. gone  to  Bed,  by  his  Appointment,  this  Examinant  came  foe  next  the  fiift  Time  they  fpake  thereof;  and  the  Place  was  (as  he  thinketh)  at 
Morning,  and  10IJ  him,  he  Rail  fomewhat  to  icvcal  that  concerned  his  the  Lord  Ucbiitrie's  own  Lodgings. 

Mojelty,  and  all  his  Kingdoms  and  Poiitrity.  The  Lord- Trealurcr  there-  He  further  faith.  That  about  eight  or  ten  Days  after,  this  Examinant 

upon  went  inftantlv  up  to  the  King,  and  after,  the  fame  Day,  told  thib  coming  to  the  Lord  Uchiltri/s  Lodgings  to  talk  of  fome  other  Bufinefs, 

Examinant,  that  his  M-ijellv  had  given  him  Commiflion  to  hear  this  Exa-  after  Speech  thereof,  fpake  to  this  EfFctft  : My  Lord,  yuu  remember  l 
uuiunt’s  Relation.  This  Examinant  An  ther  faith,  That  the  Lord  Rea  aiked  you  a Qpeftion  a while  fince,  what  the  Danger  might  be,  not  to 
told  this  Examinant,  that  he  had  much  of  this  beyond  Sea  from  Robert  fpeak  of  Matters  dangerous  to  the  King  or  State,  which  he  had  heard  be- 
AJeJdr.uni  and  David  Ifamfay.  But  fince  his  coming  into  England  (as  he  yond  the  Seas,  and  I would  now  again  have  your  Advice  therein  . And 
f • ; d ) he  had  I poke  n with  Sir  James  Ramfay,  Sir  James  Hamilton,  Colonel  the  Lord  TJchiltrie  promifing  his  readinefs  to  advife  him,  fo  as  he  might  be 
J .ujndcr  Hamilton  and  Captain  Douglas,  and  had  gotten  fotncwojt  out  acquainted  with  the  particular,  this  Examinant  told  him,  he  would  ac- 
oi’  every  one  of  them  : He  alfo  faid,  he  had  fpuken  with  the  Lord  Seaforth,  quaint  him  with  she  particular,  if  he  would  (wear  not  to  fo  I cover  it  but  as 
and  underftood  fotnewbat  from  him.  he  (hould  direct  ; adding.  That  if  he  did  otherivife,  this  Examinant  would 

On  Monday  the  16th  of  May,  this  Examinant  attended  the  Lord-Trea--  pay  him.  The  Lord  Ucbiitrie  then  faid,  and  protefted.  That  he  would  not 
finer  at  [Vi  itelalT,  and  eutering  into  a Relation,  in  the  very  Beginning  difcover  any  thing  but  as  this  Examinant  fhould  appoint,  whereupon  this 
diftovered,  that  tin:  Matter  which  he  was  to  relate  concerned  foe  Lord  Examinant  declared  the  particular  to  him,  who  hearing  it,  told  this  Ex- 
Marquis  of  Hamilton  and  his  A&.IbiW;  which  fo  foon  as  he  had  named,  the  aminant  it  was  nccelLry  to  be  revealed,  and  doubted  left  this  Examinant 
Lord- Trealurcr  commanded  him  to  fay  no  more,  until  he  had  acquainted  had  kept  it  too  longalready : But  then  this  Examinant  faid,  Confidcring  it 
the  King  again  ; but  wiflied  this  Examinant  that  he  and  the  Lord  Rea  concerned  one  fo  near  the  King  as  the  Marquis  of  Hairdcton,  bethought 
fhould  go  prcfeinly  to  Greenwich,  where  the  Lord-Treafurcr  would  meet  it  not  fit  that  this  Examinant  fhould  himfelf  break  it  to  foe  King,  left  the 
them.  But  the  King  being  come  towards  IVbiteball,  this  Examinant  and  King  (hould  at  firft  rtjcdl  it ; but  it  would  be  fitter  for  fome  other  to  do  it, 
the  Lord  Rea  came  back  again,  and  were  then  appointed  by  the  Lord-  and  therefore  delired  bis  Opinion  how  fo  difcover  it.  The  Lord  Ucbiitrie 
Trcafurer  to  attend  his  Majelly  on  Tburfday  at  ten  o’Cfock,  which  they  advilinp  a while,  faid.  He  thought  it  btft  it  were  difeovered  to  fome  of  the 
did.  The  Examinant  further  faith.  That  on  Monday  the  16th  of  May,  Privy-Council;  wh-.reupon  this  Examinant  laid.  That  he  would  not  dif- 
this  Examinant  delivered  to  the  Lord-Treafurer  a Lilt  of  Names,  to  re-  cover  i(  to  any  Scctfman,  but  thought  it  beft  to  reveal  it  to  the  LorJ-Trsa- 
prefent  to  his  Majelly  the  Strength  of  the  Lord  Hamilton’ % Party  and  Ad-  furer,  becaufe  he  thought  the  Lord-Treafurer  was  no  way  in  the  Plot, 
hcrents  in  Scotland.  At  this  Examinant’s  coming  rohis  Majelly,  this  Ex-  According  to  which  Refolution  the  Lord  Ucbiitrie  (as  he  after  told  this 
aminant  told  the  King,  that  the  Bufinefs  was  a Trcafon  intended  agamft  Examinant)  did,  according  as  was  agreed  between  him  and  this  Exarai- 
his  Majcfty,  and  the  Party  was  the  Marquis  of  Hamilton,  as  this  Exami-  nant,  repair  to  the  Lord-Treafurcr  the  fame  Night ; but  failing  then  to 
nant  was  informed;  and  that  it  was  the  filthieft  Trcafon  that  ever  was  in-  fpeak  with  him,  he  went  the  next  Morning,  before  this  Examinant  faw 
tended,  and  WjS  foriy  that  any  S.ottijh  Man  (hould  have  a Hand  in  it,  for  him,  and  returning,  told  this  Examinant  he  had  been  with  the  Lord- 
it  was  a Shame  to  the  whole  Nation.  And  then  the  Lord  Rea  himfelf  Trcafurer,  and  in  general  imparted  to  him,  that  he  had  a Matter  to  difco- 
coming  in,  made  relation  10  his  Majefty,  who  remitted  him  to  the  Lord-  ver  Which  nearly  concerned  his  AIsjelty  ; And  faid  fuither,  it  was  no  Eng - 
Trcafurer;  whereupon  this  Examinant  coming  to  foe  Lord-Treafurer,  lijb  Bufinefs,  but  it  was  (to  his  own  Shame  he  fpake  it)  a Scattijh  Bufinefs, 
and  tcllina  him  the  King  had  remitted  the  Lord  Rea  unto  him;  the  neither  was  it  any  Popilh  Plot : And  the  Lord-Treafurer  then  refufed  fo 
Lord  Trcafurer  wilhed,  that  the  Lord  Rea  would  put  his  Relation  in  hear  it,  till  he  h.id  Warrant  from  the  King. 

writing.  Whereupon  the  Lord  Rett  and  this  Examinant  went  together,  After  the  Lord  Ucbiitrie  and  this  Examinant  were  appointed  to  wait 
and  fat  up  all  Night ; and  the  Lord  Rea  firft  putting  it  into  writing,  this  on  the  King  at  Greenwich,  whither  this  Examinant  coming,  found  the 
Examinant  wrote  it  out  of  the  Lord  Red’s  Papers,  who  on  foe  Morrow  Lord  TJchiltrie  within  with  his  Majefty,  and  then  this  Examinant  coming 
brought  the  fame  to  the  Lord-Treafurer : But  this  Examinant  was  not  in,  made  a full  Relation  to  his  Majcfty;  who  alking  this  Examinant 
then  prefent  ; but  the  next  Time  that  he  Caine  to  the  Lord-Trea-  wherefore  he  had  not  himfclf  told  his  Majcfty  fooner  of  it,  this  Exami- 
furcr's,  being  afked  by  him  whole  the  Han.l-writing  was,  this  Exa-  nant  anfwercd.  That  confidcring  the  nearneis  of  the  Marquis  of  Hamilton 
minaiit  laid,  it  was  his  own  Hand;  and  the  Lord-  Ireafurcr  telling  him  to  his  Majefty,  this  Exatnir.aru  was  afraid  left  his  Majcfty  would  have  been 
that  the  Lord  Rea  had  not  fubferibed  it,  this  Examinant  Lid,  he  would  impatient  towards  this  Examinant;  and  befought  his  M-jafty  to  forgive 
without  doubt  fubferibe  it.  And  about  two  Days  after  he  brought  the  this  Examinant,  if  he  had  thought  he  had  done  arnifs  therein.  'His 
Lord  Rea  to  the  Lord-Treafurer,  who  read  over  the  whole  writing,  and  Majelly  thereupon  referred  this  Examinant  to  the  Lord-Treafurer,  and 
fubfertbrd  his  Name  to  it,  faying,  he  would  Teal  it  with  his  Blood.  bid  this  Examinant  put  the  Relation  in  Writing.  Whereupon  that  Night 

Thi»  Ex-minant  further  confelieth.  That  he  told  the  Lord-Treafurer,  this  Examinant  and  the  "LordUibiltrie  fat  up  all  Night,  and  this  Exami- 
that  the  Lord  Rea  told  him  he  had  yet  mere,  and  would  fay  fo  much,  that  nant  writing  it  firft  down,  the  Lord  U.hiltrie  wrote  it  Sheet  after  Sheet, 
the  Marquis  Ihould  not  have  the  Face  to  deny  it : which  the  Lord  Rea  out  of  this  Examinant’s  Paper.  And  this  Examinant  brought  the  fame 
then  prefent  affirmed  ; infomuch  as  the  Lord  • I’reafurer  faid.  Then  is  the  written  Relation  to  the  Lord-Treafurcr,  and  read  it  unto  him,  and  left  it 
Bufinefs  at  an  End,  there  needs  no  writing.  with  him.  And  a Day  or  two  after,  this  Examinant  and  rhe  Lord  Ucbiitrie 

This  Examinant  further  faith,  That  on  the  Sunday  Morning,  when  the  came  again  together  ro  the  Lord-Treafurer  ; tbeLord  Ucbiitrie  having  told 
Marquis  of  Hamilton  enme  out  of  Scotland,  the  Lord  Rea  told  this  Exami-  him,  that  this  Examinant  had  forgotten  to  fign  it ; and  then  this  Exami- 
nant, that  he  had  fpoken  with  the  Lord  Seaforth,  who  allured  him  their  nant  figned  it,  faying,  he  would  make  it  good  with  his  Blooj. 

Pur,  oft;  was  to  take  the  King,  the  Queen,  and  the  Prince  ; and  this  Ex-  At  which  Time  this  Examinant  remembers  the  Lord  Ucbiitrie  told  the 
aminant  alking  how  they  (hould  effect  it,  the  Lord  Rea  replied,  the  Lord  Lord-Treafurer,  that  this  Examinant  had  more  to  fay  yet,  which  this  Ex- 
Seafsrth  hid  told  him,  they  were  great  with  the  Earl  of  Dorfet,  who  had  aminant  did  then  alfo  affirm;  and  the  Caufc  wherefore  he  did  affirm  it, 
tlic  Cullody  of  the  Prince."  And  this  Examinant  further  laith,  That  the  was,  becaufe  this  Examinant  had  fpoken  with  the  Lord  Seaforth,  and  had 
Lmd  Rea  told  him,  that  he  was  a (hired  by  my  Lord  of  Rtxbwgb,  that  the  fome  Particulars  from  him,  which  he  did  not  particularly  tell  to  the  Lord 
Marquis  and  his  Company  would  haden  their  Purpofe  ; and  cue  Lord  Rea  Ucbiitrie,  but  affirmed  to  him  in  the  general,  that  he  could  fay  no  more  ; 
Lid,  that  furely  the  Hamilton t had  taken  fome  Vent  of  the  Bufinefs,  and  but  a Day  or  two  after,  this  Examinant  went  again  to  the  Lord  Seaforth, 
that  Sir  James' Ramfay  had  told  him,  he  had  1500  Men  in  Readinefs  upon  and  fpake  with  him,  and  then  he  told  the  fame,  firft  to  the  Lord  Uunltrie. 
an  Hour  s Warning,  but  they  fhouhl  not  come  about  London  till  their  Bu-  He  further  faith,  That  the  Lord  UiKltric,  on  Sunday  Morning,  told 
finds  was  ready  withal ; which  this  Examinant  the  fame  Morning  ac-  this  Examinant,  that  he  had  been  with  the  Lcrd-Trcafurer,  an. 1 had  told 
quaiuted  the  Lord-Treafurcr,  to  the  Intent  that  his  Majcfty  might  know  him  of  the  Paflages  with  the  Lord  Seaforth,  and  of  the  Marquis's 
thereof.  Return,  and  that  he  conceived  it  might  be  dangerous  at  that  time  for 

And  further  foith.  That  ftiortly  after  the  Lord  Rea  told  him  he  had  his  Majefty.  But  this  Examinant  told  him,  he  had  done  evil 
fpaken  with  the  Lord  Seafvrtb,  who  told  him,  that  the  Matter  which  he  had  therein,  for  there  was  no  fuch  fuddennefs  to  be  feared  : And  on  the 
• See  the  Trial  of  Ra 1 and  Ramfaj  by  Combat,  iu  Rsjb  worth's  Colle&iona,  Vol.  B.  page  at.  which  Method  of  Trial  being  nowdifufed,  is  not  inCcrted  in  this  Work. 
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fame  Sunday  in  the  afternoon,  this  Examinant  coming  to  his  Majefty,  and 
hearing  from  him,  that  he  had  been  advertis’d  of  fomewhat  importingmat- 
ter  of  prefent  danger  this  Examinant  faid,  he  had  been  with  theLord  Sca- 
fcub , but  had  not  the  certainty  of  things,  but  pray’d  his  Majefty  to  give 
him  leave  to  go  again  to  the  Lord  Seaforth' s,  and  then  he  would  learn  all. 
And  at  the  fame  time  his  Majefty  telling  what  danger  had  been  fuggefted 
to  him,  now  upon  the  Marquis’s  return;  this  Examinant  proteltcd  he 
knew  nothing  againft  the  perfon  of  the  Marquis;  but  that  he  was,  for 
aught  this  Examinant  knew,  as  good  a fubject  as  any  the  King  had. 

Copia  Vtra.  My  Lord  Rca’i  fecond  Examination , the  nf  of  June  1631. 
'THE  Examination  of  Donald  Lord  Rte,  taken  the  21ft  of  June  1631. 

The  faid  Lord  Rea , having  deliberately  heard  read  the  Examination  of 
James  Lord  Uchiltrie,  taken  the  20th  of  this  inftant  month,  doth  acknow- 
ledge the  fame  to  be  true  in  all  points,  fo  far  as  the  fame  conccrneth  the 
knowledge,  words  orafts  of  this  Examinant,  faving  the  explanations  here- 
after following ; He  faith,  that  as  touching  the  conference  between  the 
Loid  Uchiltrie  and  this  Examinant  the  13th  of  May  laft,  where  it  is  there- 
in mentioned  that  this  Examinant  told  him,  that  fince  the  time  of  their 
laft  fpcech,  he  had  learned  more  certainty  than  ever  he  had  before  ; this 
Examinant  did  not  fay,  that  he  had  learned  more  certainty  fince  their  laft 
fpeech,  for  in  truth  he  had  not  learned  any  thing  within  that  time.  But 
thinks  he  might  fay,  that  he  had  learned  more  certainty  fince  he  came  to 
England , than  he  had  before ; and  therefore  takes  it,  that  the  Lord  Uchil- 
trie did  miftakein  that  point. 

And  whereas  in  the  fame  conference  it  is  fet  down,  that  this  Examinant 
fhould  fay  that  he  was  inform’d,  that  they  meant  to  ftrike  off  the  heads  of 
all  the  principal  men  about  the  King;  this  Examinant  faid,  that  he  was  in- 
form’d they  would  ftrike  off  the  heads  of  the  Spanijb  faction  ; and  that  he 
named  the  Lord-Treafurer,  the  two  Bifhops,  the  Earl-Marftial,  the  Earl 
of  Carli/le,  Sir  Francis  Coilington , the  Lori!  Monteith , Sir  William  Alexander , 
and  Sir  Thomas  Hpe,  and  likewifc  Sir  Ketielm  Digby , and  fpake  of  none 
other,  neither  in  general  nor  particular  and  faith,  that  he  was  fo  inform’d 
touching  the  Spanijh  faction  by  Mr.  Meldrum,  and  David  Ramfay ; and 
touching  the  Scots  by  the  Earl  of  Seaforth.  And  faith,  that  Mcldnim  and 
David  Ramfay  did  name  the  afore  fa  id  Englijlnnen  to  be  of  the  Spanijh  fac- 
tion. And  whereas  it  is  faid,  that  this  Examinant  defired  the  Lord  Uchil- 
trie to  acquaint  his  Majefty  or  the  Lord-Treafurer  with  the  matter;  this 
Examinant  did  defire  him  to  acquaint  the  Lord-Treafurer,  but  did  not 
mention  his  Majefty,  but  that  it  ftrould  come  by  the  Lord-Treafurer  to  his 
Majefty. 

He  confcffcd,  he  faid,  that  fince  his  coming  into  England , he  had  fpoken 
with  Sir  James  Ramjay,  Sir  James  Hamilton,  and  Capt.  Douglas,  and  gotten 
fomewhat  out  of  every  one  of  them  ; but  did  not  fay  he  had  fpoken  with 
Alexander  Hamilton , or  gotten  any  thing  out  of  him  fince  this  Examinant’s 
coming  into  England. 

This  Examinant  denieth,  that  he  cither  faid  himfelf,  or  affirm'd  its  be- 
ijig  faid  by  the  Lord  Uchiltrie,  that  he  could  fay  fo  much  as  the  Marquis 
fhould  not  have  the  face  to  deny  it ; but  faid,  he  could  bring  as  honeft  a 
man  as  this  Examinant,  that  would  tell  to  the  Marquis’s  face  more  than 
this  Examinant  would  do : and  thus  he  meant  by  the  Lord  Seaforth. 

He  confeffed  that  he  faid.  Sir  James  Ramjay  told  him  he  had  fifteen  hun- 
dred men  in  readinefs,  but  would  not  bring  them  together,  till  the  parties 
in  Scotland  were  firft  ready  ; and  faith.  Sir  James  told  him  as  much,  and 
that  there  were  good  officers,  and  the  Earl  of  Effex,  and  the  Archbifhop  of 
Canterbury  were  fureties  for  feme  of  them  ; and  other  than  this,  he  fpake 
not  touching  the  1500  men. 

He  faith,  he  was  not  acquainted  with  the  lift  of  the  Names  delivered  by 
the  Lord  Uchiltrie  to  the  Lord-Treafurer,  nor  had  any  thing  to  do  therein. 
Copia  vera,  The  feccnd  Examination  of  James  Lord  Uchiltrie,  taken  the  2\th 
°f  June  i63r. 

THE  faid  Examinant  confelleth,  that  the  underftanding  which  he  had 
of  the  bufinefs,  concerning  the  Marquis  of  Hamilton,  whereof  he  hath 
ban  fo  often  exanvn-d,  came  so  him  from  the  Lord  Rea. 

He  confelleth  further,  that  the  paper  of  Names  which  he  did  deliver  to 
the  Lord-Treafurer,  was  made  by  this  Examinant  himfelf,  and  the  Lord 
Rea  was  not  privy  to  the  making  of  it,  or  to  the  delivery  thereof  to  the  Lord- 
Treafurer,  till  after  it  was  done. 

He  faith,  that  the  caufe  wherefore  he  did  in  that  paper  mention  the  Lord 
Marquis  to  be  prime  Agent,  was,  for  that  the  Lord  Rea  had  told  him,  the 
Lord  Marquis’s  followers  had  faid,  the  intent  of  the  Marquis’s  levies  was 
to  invade  Scotland.  Being  told,  that  the  Lord  Rea  hath  been  fo  far  from 
charging  the  Marquis,  that  he  hath  affirm’d  before  his  Majefty,  that  for 
aught  he  knows,  the  Martjuis  is  as  good  a TubjeCt  as  any  the  King 
hath  ; he  anfwereth,  if  in  tenaernefs  and  carejof  the  King’s  fafety,  and  upon 

f round  of  the  Lord  jRoz’s' relation,  for  the  Lord  Marquis’s  followers,  he 
avegoneany  thing  too  far,  he  trufleth  his  Majefty  will  impute  it  to  his  duty. 
Being  afk’d,  why,  in  the  aforefaid  paper,  he  makes  the  Earl  of  Metros , 
the  Earl  of  Roxbwgh,  and  the  Earl  of  Buccleugh  to  be  plotters,  faith,  that 
the  Lord  Rea  told  him,  the  Lord  Seaforth  had  affirm’d  it  to  him,  that  the 
Earls  of  Metros  and  Roxburgh  were  acquainted  with  the  particulars  and  fe- 
crets  of  the  bufinefs.  And  further  faith,  the  Lord  Rea  had  told  him,  he 
could  not  guefs  who  elfe  Ihould  be  in  the  plot,  unlefs  it  were  the  Lord 
Buccltugh-,  of  whom  the  Lord  Rea  faid,  he  heard  him  fpeak  terrible  and 
prefumptuous  words  againft  the  King,  at  his  own  table  in  Holland. 

He  faith,  the  Lord  Rea  did  affirm  to  this  Examinant,  that  he  had  the 
aforefaid  report  of  the  Earls  of  Metros  and  Roxburgh  from  the  Lord  Seaforth , 
before  be,  this  Examinant,  made  or  delivered  the  faid  Paper  to  the  Lord- 
Treafurer  : The  faid  Examinant  doth  avow,  that  on  the  13th  of  May , the 
Lord  Rea  had  affirm’d  to  him,  that  fince  their  former  fpeech,  (which  was 
the  6th  or  ;thof  May)hehad  learned  more  certainty  than  ever  he  had  before. 

He  confefl'eth,  that  whereas  in  his  former  Examination,  he  faid,  the 
Lord  Rea  told  him,  he  was  inform’d  that  they  meant  to  ftrike  off  the  heads 
of  all  the  principal  men  about  the  King;  he  was  miftaken  in  mentioning 
all,  and  did  not  well  mark  himfelf  when  he  fo  expreffed  it ; his  purpofe 
being  to  have  Lid,  they  would  ftrike  off  the  heads  of  many ; for  fo,  he 
takes  it,  was  the  fcope  of  the  Lord  Rea  s fpeech. 

Being  told  that  the  Lord  Rea  denieth,  that  he  fpake  with  Col.  Alexan- 
der Hamilton  fince  his  coming  into  England , he  faith,  it  is  poffible  that 
this  Examinant  might  miftakc  in  adding  that  name  to  the  reft,  and  there- 
fore will  not  conteft  about  that.  He  doth  avow,  that  in  the  prefence  of 


the  Lord  Rea,  before  the  Lord-Treafurer,  this  Examinant  faid,  the  Lord 
Rea  could  fay  fo  much  as  the  Marquis  fhould  not  have  the  face  to  deny  it ; 
and  what  this  Examinant  faid,  the  Lord  Rea  being  then  prefent,  and 
hearing  it,  did  not  gainfay. 

He  faith,  the  Lord  Rea  told  him,  Sir  James  Ramfay  faid  to  him,  that  he 
had  1500  men  in  readinefs,  and  the  firft  time  faid,  upon  an  hour’s  warn- 
ing. But  at  a fecond  time,  the  Lord  Rea  fpoke  of  eight  days  warning; 
and  further,  that  he  would  not  bring  them  to  London  till  their  bufinefs 
was  ready. 

Being  acquainted  with  what  John  Macky,  fon  to  the  Lord  Rea,  had 
confeffed  to  have  been  told  him  bv  this  Examinant,  he  doth  acknowledge 
it,  and  that  he  faid  it  to  John  Macky , after  the  Lord  Rea  and  this  Exa- 
minant had  attended  his  Majefty  about  the  fame  bufinefs,  but  did  not  think 
his  fpeech  thereof  to  John  Macky  fhould  have  done  any  hurt  to  the  bufinefs. 
Copia  vera.  The  third  Examination  of  Donald  Lord  Rea,  taken  the  2Cjh  of 
June  1631. 

TTE  faith,  that  the  firft  time  that  the  Lord  Seaforth  had  any  fpeech  with 
this  Examinant,  touching  the  Earls  of  Metros  and  Roxburgh,  being 
privy  to  the  particulars  and  fccretsof  the  Lord  Hamilton’s  bufinefs,  was  on 
Monday  after  the  Marquis’s  coming  out  of  Scotland,  and  not  before. 

He  further  faith,  that  the  Lord  Uchiltrie  having  fomc  fpeech  with  this 
Examinant,  who  might  be  like  in  Scotland  to  take  arms,  if  the  Marquis  of 
Hamilton  fhould  take  up  arms ; the  faid  Lord  Uchiltrie,  and  not  this  Exami- 
nant, named  the  Lord  Buccleugh : whereupon  this  Examinant  told  him, 
that  at  the  fiege  of  the  Buffe , this  Examinant  heard  the  Lord  Buccleugh  ufe 
fome  words,  whereby  this  Examinant  took  him  to  come  male-content  out 
of  England. 

The  Tenor  of  hit  Majefty' s Letter  directed  to  the  Lords  of  his  Majeffs  Council 
of  Scotland. 

Charles  R. 

**  DlGHl  trufty  and  right  well-beloved  Coufins  and  Counfellors ; right 
“ trufty  and  well-beloved  Coufins  and  Counfellors;  and  right  trufty 
“ and  well-beloved  Counfellors,  we  greet  you  well.  The  Lord  Uchiltrie 
“ having  been  examined  before  our  Council  here,  touching  fome  infor- 
“ mations  given  by  him,  reflecting  upon  fome  of  the  Nobility  of  that  our 
“ Kingdom ; we  have  been  pleas’d  to  remit  him  thither,  to  be  try’d  ac- 
“ cording  to  the  Laws  thereof ; having  to  that  purpofe  fent  you  herewith 
“ inclos’d  fome  depofitions  under  his  own  hand,  and  the  authentick  co- 
“ pies  of  others,  whereof  the  principals  we  caufe  to  be  referved  here,  be- 
“ caufe  they  likewife  concern  other  perfons,  Ourplcafure  is,  that  having 
{<  given  order  for  receiving  and  committing  him  to  fafe  cuftody,  you  caufe 
“ try  and  cenfure  him  according  to  our  faid  Laws,  before  what  Judicature 
“ and  Judge9  you  fhall  think  fit  and  competent  for  that  purpofe  ; and  for 
“ your  fo  doing  thefe  fhall  be  fufficient  Warrant.  Given  at  our  Honour 
“ of  Hampton-Court,  the  24th  of  September  1631." 

After  this,  my  Lord  Advocate  produced  the  lift  of  Names,  or  reprefen-. 
tation  written  and  given  in  by  him  to  the  Lord-Treafurer  of  England,  up- 
on *tbe  16th  of  May  1631.  together  with  the  Lord  Ucbiltrie’s  dittay,  of 
the  which  lift  or  reprefentation  and  dittay  aforefaid,  the  tenor  followech  : 

The  tenor  of  the  Lift. 

Reprefentation  for  my  Lord-Treafurer. 

The  Marquis  of  Hamilton  is  prime  Agent. 

Plotters. 

The  Earl  of  Metros. 

The  Earl  of  Roxburgh. 

The  Earl  of  Buccleugh. 

Adherents  to  Hamilton,  by  new  blood  and  affinity,  and  dependance. 

The  Earl  of  Kinghorne. 

The  Earl  of  Abercorne. 

The  Earl  of  Glencairne. 

The  Vifcount  Lauderdale. 

The  Marquis  of  Huntley. 

The  Earl  of  Wtgton. 

By  near  Alliance  by  his  two  Sifters. 

The  Earl  of  Eglington. 

The  Vifcount  Drumlangrig. 

The  Earl  of  Metros  hath  Alliance  and  Affinity. 

The  Earl  of  Cajftls  his  Son-in-Law. 

The  Lord  Carnegie  his  Son-in-Law. 

The  Lord  Lyndefay  his  Grandchild  by  his  Daughter. 

The  Lord  Boyd  his  Grandchild  by  his  Daughter. 

The  Lord  Ogilvie  his  Son-in-Law. 

His  eldeft  Son  married  to  the  Earl  of  Marr’ s Daughter ; 

And  fo  Brother-in- Law  to  the  Lord  Erjhyne,  now  Keeper  of  his  Ma- 
jefty s two  principal  Caftles  of  Striveling  and  Edinburgh ; and  fo  Com- 
mander of  all  almoft  of  his  Majefty’s  Ordnance  in  Scotland. 

The  Earl  of  Metros’ s fon ; 1'ikewife  Brother-in-Law  to  the  Earl-Mar- 
fhal,  and  to  the  Earls  of  Rothes  and  Kinghorne. 

TheEarl  of  Me  It  os's  fecond  Son,  married  totheLord  JVamhton’sDsoohxct. 

The  Earl  of  Metros  himfelf  Brother-in-Law  to  the  Earl  of  Somcrjet,  and 
to  the  Lord  Balmerinoch. 

The  Earl  of  Roxburgh , 

Brother-in-Law  to  the  Ear!  of  Perth. 

Father-in-Law  to  the  Conftable  of  Dundee. 

Father-in-Law  to  the  Lord  Pitcairn. 

And  the  faid  Lord  Roxburgh  able  toraife  of  his  own  friends  and  follow- 
ers above  1000  Gentlemen  in  two  days. 

The  Earl  of  Buccleugh. 

The  Earl  of  Buccleugh,  Nephew  to  Roxburgh. 

The  Earl  of  Buccleugh,  Brother-in-Law  to  the  Lord  Erjhne, 

The  Lord  Hayes. 

The  Earl  of  IVinton. 

The  Lord  Sempi/1. 

The  Lord  Rofs. 

Apud  Edinburgh  Vigefmo  neno  Novmlris  1631. 
hfrifina  0/ It,  Bi/bop  ,f  Dunblane,  mj  Lyrd  </ Carnegie,  my  Lird  7./- 
lice  Clerk,  ar.d  Juftice  Depute. 

The  whilk  day  James  Lord  Uchiltrie  being  prefent  before  the  Lords  Ex* 
animators  above-named ; and  the  lift  of  Names  before  mentioned  being 
4 /bewsl 
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fliew’d  unto  him,  and  he  required  to  declare  if  he  Would  recognize  and 
acknowledge  the  fame  to  be  his  own  hand-writing;  the  faid  Lord  Uchiltrie, 
after  infpecHon  and  confideration  thereof,  declar’d  that  lift  of  Names 
was  written  with  his  own  hanil,and  delivered  bv  him  to  the  Lord-T real'urrr 
of  England ; fie  fuhfcrifitur  J.  Uchiltrie,  ad  b,  ^fDlluiblane,  Carnegie, 
Geo,  Elphinlton,  A.  Colville. 

The  Tenor  of  iht  Lord  Uchlltric’i  Dill  ay  or  Indictment, 
fames  Lord  Uchiltrie , 

YE  are  indicted  and  accufed  forafmekill  os  by  divers  Acts,  Statutes 
and  Conliitutions  of  Parliament,  made  and  p’ubliflied  in  the  days  of 
our  fovereign  Lord’s  moft  royal  Progenitors,  fpecially  by  the  4.3d  Act  of 
(he  fecond  Parliament  of  King  "fames  I.  of  worthy  memory,  it  is  enacted, 
itatutc  and  ordained,  That  all  Lealing-makcrs  and  tellers  of  them,  whilk 
ntay  engender  difeord  betwixt  the  King  and  his  People,  wherever  they 
may  be  gotten,  (hall  be  challenged  by  them  that  power  has,  and  tyne 
life  and  goods  to  the  King.  And  Iikewife  by  the  83d  A&  of  the  fixth 
Parliament  of  King  fames  1.  of  eternal  memory,  bearing  touching  the 
article  of  Lealing-makcrs  to  the  King’s  Grace,  of  his  Barons,  great  Men 
and  Lieges,  and  for  punilhment  to  he  put  to  them ; therefore  it  is  thereby 
declared,  that  the  King’s  Grace,  with  advice  of  his  three  E llates,  ratifies 
and  approves  the  A£ts  and  Statutes  made  thereupon  of  before,  and  ordains 
the  fame  to  be  put  to  due  execution  in  all  points  ; whiiks  Adis  of  Parlia- 
ment, in  the  205th  Act  of  the  14th  Parliament  of  our  fovereign  Lord’s 
dcartft  Father  King  fames  the  VI.  of  happy  and  hcver-dying  memory, 
and  with  advice  of  his  Highncfs's  Eftatcs  in  that  Parliament  rntify’d, 
approve!!,  and  confirm’d,  and  ordain'd  to  be  put  ih  execution  in  all  time 
thereafter  following,  as  in  the  faid  Laws  and  Acls  of  Parliament,  at 
length  is  contain’d.  Nctwithftanding  whereof,  it  is  of  verity,  that  he 
the  faid  fames  Lord  Uchiltrie , having  in  the  month  of  May,  the  year  of 
God  1631,  laft  paft,  heard  by  relation  of  Donald  Lord  Rea,  that  certain 
fpecches,  lur  miles  and  Informations  were  made  to  him  by  David  Ramfity, 
with  the  head  of  Mr.  Robert  Meldrum , and  certain  other  perfons  beyond 
fca,  in  Sweden,  Potuerland  and  Holland  refpeftively ; and  by  the  faid 
David  Ramfay  and  certain  other  perfons  within  the  Kingdom  of  England, 
anent  fonic  plot  and  dangerous  purpofc  intended  againft  the  facred  perfon  of 
our  gracious  Lord  and  bovcrcign,  the  King’s  moft  excellent  Majefty,  his 
riacious  Queen,  and  their  deareft  fon  the  Prince,  and  againft  the  Land, 
by  furprizing  the  King’s  Majelly’s  Houl'cs  and  Cadies  of  Edinburgh, 
Slriveling , and  Dumbarton,  and  for  l'cizing  of  the  Town  of  Leith.  Ye 
not  being  content  to  retain  yourfelf  Within  the  bounds  of  a faithful  I'ub- 
jt&,  by  revealing  of  that,  whereof  ye  had  received  information  from  the 
laid  Lord  Rea , out  of  a malicious  policy  alul  defign,  tending  to  the  fow- 
ing  of  difrord  and  fedition  betwixt  his  Majefty  and  his  moft  loyal  fubjects, 
the  Lord  Marquis  of  Hamilton , the  Earl  of  Haddington , the  Earl  of  Rox- 
burgh, and  the  Earl  of  Buccleugh ; did  at  your  fir  ft  meeting  with  his  Ma- 
jefty,  which  was  upon  the  17th  of  May  laft  paft,  fignify  to  his  Highncfs, 
that  the  bufinefs  was  a Treafon  intended  againft  his  Majcfty ; and  that  the 
party  was  the  Marquis  of  Hamilton,  as  ye  was  inform’d.  And  to  the 
effect  his  Majefly  might  be  put  iu  better  alfurancc  of  the  truth  of  your  faid 
fpceches,  ye  upon  the  lfcth  of  May  preceding,  delivered  to  the  Lord- 
Treafurer  of  England , a Lift  of  Names,  to  reprefent  to  his  Majefly,  the 
ftrength  of  the  faid  Marquis  of  Hamilton's  Party  and  adherents  in  Scot- 
land. Whilk  is  all  written  with  your  own  hand,  and  intitled,  Reprejmta- 
tior.  for  my  Lo’d-Treafurer.  Wherein  ye  name  the  Marquis  of  Hamilton 
to  be  the  prime  Agent,  and  names  the  Earl  of  Meins,  now  Earl  of  Had- 
dington, the  Earl  of  Roxburgh,  and  the  Earl  of  Buccleugh,  to  be  Plotters. 
Likewife  upon  Sunday,  being  the  22d  of  May  laft  paft,  at  which  day  the 
Marquis  of  Hamilton  (having  come  port  from  Scotland  in  three  days)  was 
to  prefent  himfclf  to  his  Majefty.  And  ye  thinking  that  ye  had  poflels’d 
his  Majcfty  fufficieinly  with  your  malicious  Leafings  and  Calumnies 
againft  the  laid  Lord  Marquis ; and  that  his  Majcfty  being  fo  iniligatc 
and  irritate  againft  him,  would  follow  your  cruel  and  malicious  Count'd ; 
ye  came  to  his  Majefty  about  the  end  of  his  dinner,  and  moft  boldly  and 
malc-pertly  fpakc  to  nis  Majefty  thefc  words,  * Sir,  now  ye  know  the 
1 bufinefs,  but  knows  not  the  time,  and  therefore.  Sir,  either  do  or  die.’ 
By  the  whilk  malicious  Counfel  (if  God  by  his  Grace  had  not  rul’d  and 
directed  the  heart  of  our  gracious  Sovereign  to  proceed  in  the  bufinefs  with 
greater  wildom,  calomels  and  moderation,  ye  by  your  former  wicked 
Counfel  intended)  ye  thereby  did  what  in  you  lay,  to  move  and  caufe 


his  Majefty,  to  put  in  practice  fome  fudden  and  violent  courfe,  for  fuh- 
verfionof  the  life  and  honour  of  the  laid  Lord  Marquis,  his  Majefty'* 
moft  loyal  fubjcCL  Like  as  all  the  prefent  articles  and  paffiiges  in  your 
proceedings,  rn  the  premifes,  were  malicioully  forged,  invented  and 

tiraclifcd  by  yourfelf;  without  any  warrant  arifiug  to  you  from  the  rc- 
ation  of  the  faid  Lord  Rea's whilk  is  manifefi  by  your  own  deposition, 
made  in  the  prefence  of  a number  of  the  Council  of  England , deputed  by 
his  Majefty  for  your  examination,  upon  the  20th  end  24th  tif  ‘June  laft  call. 
By  the  which  )c  have  granted  and  ConfcfTcd  the  premifes  laid  to  jour 
charge  to  be  of  verity ; and  alfo  does  grant,  that  the  paper  of  Names 
which  ye  did  deliver  to  my  Lord-Trcafurer,  as  faid  is.  was  made  bv 
yourfelf.  Ar.d  that  the  Lord  Rea  was  hot  privy  to  the  making  thereof* 
nor  to  the  delivery  of  the  fame,  to  the  faid  Lord-Treafurcr.  And  fic- 
like  in  your  examination,  ye  being  inquired  for  what  caufe,  ye  did  name 
the  laid  Lord  Marquis  to  be  prime  agent,  ye  could  alfign  no  true  reafon, 
nor  caule,  by  any  warrant  of  the  Lord  Rea  againft  the  Marquis.  But  by 
the  contrary,  the  laid  Lord  Rea  being  examihed  upon  the  21ft  of  fur;c, 
in  prefenee’  of  his  Majefty's  Council,  dec  I a fed  that  he  knew  nothing 
againft  the  perfon  of  the  Lord  Marquis ; but  that  the  faid  Lord  Marquis 
was  as  good  a Suhjefl  as  any  the  King’s  Majefty  had.  And  likewife  ye 
being  alk’d  by  what  warrant  ye  did  call  the  Earls  of  Meins,  Roxburgh,  and 
Buccleugh  to  be  Plotters  ; ye  anfwcred  thereto*  that  the  Lord  Rea  had  told 
you,  that  the  Lord  Seafarth  had  affirm'd  to  him,  that  the  Earls  of  Meins 
and  Roxburgh  were  acquainted  with  the  particulars  and  fecrets  of  that 
bufinefs,  declaring  thereby  that  the  Lord  Rea  had  affirm’d  that  to  you* 
before  you  gave  in,  and  delivered  your  paper  of  rcprelentation  to  the 
Lord-Trcafurer.  And  further,  ye  declar’d,  that  the  Lord  Red  had  told 
you,  that  he  could  not  guefs  who  el  lb  fhould  have  licen  upon  the  plot, 
unlefs  it  were  the  Lord  Buccleugh.  Albeit  the  Lord  Rea  being  examined 
in  prefence  of  his  Majefty's  Council  Upon  the  214th  of  June  laft  paft,  de- 
clar’d,  that  the  firft  time  the  Lord  Seafortb  had  any  fpeech  with  him* 
anent  the  Earls  of  Melrot  and  Roxburgh,  and  their  being  privy  to  the 
Marquis  of  Hamilton's  bufinefs,  was  upon  the  Monday  after  the  Mar- 
quis of  Hamilton's  coming  out  of  Scotland,  and  not  before  : and  the 
Marquis  having  come  to  Court  from  Scotland  upon  Saturday  the  21ft  of 
May , and  the  rcprcfcntation  given  by  you  to  the  Lord-Treafurcr,  con- 
taining the  lift  of  the  plotters  and  actors,  being  given  in  by  you  to  the 
faid  Lord-Trcafurer,  upon  the  16th  of  May  before;  ye  could  never  truly 
affirm,  that  ye  had  named  the  faid  Earls  tb  be  plotters,  upon  pretence  of 
any  information  received  from  my  Lord  Rea,  who  did  not  I'peak  to  tout 
anent  them,  at  the  time  of  the  giving  of  the  laid  representation  ; but  eight 
days  thereafter,  and  fuch  like.  The  faid  Lord  Rea  depon’d  upon  the 
faid  24th  of  June,  that  ye,  and  not  he,  did  name  the  Earl  of  BiiccleUghi 
as  one  who  would  take  arms  in  Scotland  to  affift  the  Marquis  j by  the 
whilk  Lcafings,  Calumnies  and  flandcrous  Speeches,  untruly  plotted, 
devifed  and  vented  by  you,  againft  the  faid  Marquis  of  Hamilton,  thd 
Earls  of  Haddington,  Roxburgh,  and  Buccleugh  in  manner  I'orcfaid  ; all  of 
them  being  his  Majefty’s  faithful  Councillors  and  loyal  Subjects ; ye  have 
manifeftly  controverted  thetenor of  the  faid  Laws,  and  Achof  Parliament- 
arid  incurr’d  die  pains  and  punilhment  mention’d  therein,  viz.  the  de- 
ferv’d  punilhment  of  death,  which  ought  and  ftiould  be  execute  upon  you 
with  all  rigour,  to  the  terror  and  example  of  others. 

The  Juftice  at  command  of  a Warrant  and  diicClibii  bf  tile  Lords  of  the 
fecret  Council,  whereof  the  tenor  follows,  lialyrudhoufc,  VkeftmoqumiO 

die  mer.fi  No  vembris  1631.  The  Lords  of  the  fecret  Ccunci !,  for  fome  Ipecial 
caufe,  and  confidcrations  moving  them;  ordains  and  commands  his  Maa 
jefty’s  Juftice,  Juftice-Clerk  and  their  Deputes;  to  prorogatand  continue 
the  Dyet  appointed  for  the  Trial  of  fames  Lord  Uchiltrie,  until  Thurfday 
next,  the  lit  of  December  next  to  come  : whereanent  this  extradt  of  the 
Act  fliall  be  unto  the  faid  Juftice,  Juftice-Clerk  and  their  Deputes  4 
Warrant  extraCUem  dc  librit  ASorum  fecreti  Concilii  S.  D.  N.  Regis  ter  ms 
Jacobutn  Prymrofe,  C/cricum  cjufdcm,  fub  unit  Ogno  (A  fu' feriptiontmanu - 
alibus,  ftc Jubj'cribitur  Jacobus  Prymrofe.  Prorogates  and  continues  the 
Trial  of  fames  Lord  Uchiltrie,  now  impanncll’d,  to  the  Morn  the  lft  of 
December  next  to  come,  and  ordain’d  him  to  be  return’d  back  to  Ward 
to  be  kept  in  fure  firmance,  in  the  mean  time:  the  Turv  or  Perfons  of* 
Affize  fummon’d  to  this  day,  are  warn’d,  apud  aZa  to  compear  the  faid 
firft  day  of  December  next  to  come  : ilk  perfon  under  the  pain  of  fix  Marks: 
Whereupon  the  Advocate  aftced  Inftrumenrs. 


Curia  Juficiaria  S . D.  Ar.  Regis  tent'  in  pretcrio  httrgi  de  Edinburgh,  primo  die  metifis  Decern br is,  Anno  Dorn.  Millefmb,  SexceMtfmoi 
Trie  ft  mo  primo , per  Honor aides  6?  Difcrelos  Vires,  Magifiros,  Alexander  Colville  de  Blair,  & Jacobum  Robertoun,  Advocattim 
fujtuiarioi  deputatos  nohilts  c?  potentis  Comitis  Willielmi  Comitis  de  Stratherne  cs?  Monteith,  Dom.  Grahame,  Killbryde,  Kvn- 
pont,  preeftdis  fecreti  Concilii  & fujliciarii generalis  difl.  S.  D.  N.  Regis,  totius  fui  Rcgni  Scotise,  ubilibst  con/litnt.  ScSUs  vocatis  &? 
Curia  legitim  e affirm  aid. 


rsfi‘lMES  Lore!  Uchiltrie,  delated  of  the  Crimes  forefn'tds,  Contained  in 
J his  ludicbnctit  preceding; 

Purfucr. 

Sir  Thomas  Hope  of  CraighaU,  Knight  and  Baronet*  his  Majefty’s  Ad- 
vocate for  his  Highuefs’s  Entries. 

Prolocutors  in  Defence. 

Mr.  Robert  Nairne,  0 

Mr.  Alexander  Pitrfon,  £ Advocates. 

Gilbert  Neilfon , J 

The  Prolocutors  for  the  impanncll’d,  produc'd  an  A&  of  the  Lords  of 
jterct  Council  ; ordaining  and  commanding  them  to  compear  and  affift 
him,  by  proponing  of  all  lawful  defence,  competent  to  him  off  his  Trial, 
and  defired  the  fame  might  be  infert  and  remain  on  procefs,  whereof  the 
tenor  follows  : Apud  Hal yrudhoufc  Vigefimo  quinta  die  mentis  Novcmbris, 
• 631.  Whereas  James  Lord  Uchiltrie  has  made  choice  of  Mr.  Robert 
sx-jime,  Mr.  Alexander  Piefon,  and  Gilbert  Neilfin,  Advocates,  to  con- 
CUr  *nd  join  with  him,  for  proponing  of  his  lawful  defences,  competent 
!°h'm  againft  the  Dittav,  whereupon  he  is  to  be  accus’d  before  his  Ma- 
jefty*s  Juftice,  upon  the  lit  of  December  next:  therefore  the  Lords 
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of  fecret  Council  ordains  and  commands  the  faid  three  Advocates  td 
confer  and  meet  with  the  faid  Lord  UchRtrie,  to  receive  his  informations ; 
to  accompany  and  affift  him  at  the  Bar;  and  to  do  their  duty  and  office 
in  all  and  every  thing  lying  to  their  charge,  concerning  the  prononin" 
of  all  lawful  defences,  competent  to  the  faid  Lord  in  his  Trial.'  Whcrt“ 
anent  the  extract  of  this  Act  fhall  be  to  them  a Warrant  extracts, m de 
librss  A fhrnm  fecreti  Concilii  S.  D.  N.  Regis  per  me,  Magjlnim  Gilbmura 
Prymrofe,  COrtyum  riujdem,  fuk  m,is  figno  & fdbfclptnne  manualilus,  fie 
fubjeribttur  M.  Prymrofe.  After  reading  of  Lhc  whilk  Act  of  Council, 
the  fatd  Prolocutors  prbteftcd,  becaufe  the  prefent  matter  of  deputation  ,// 
ret  ardua,  anent  Treafon  and  Relations  thereof.-  from  partv  to  pan  • - 
that  whatever  the  exigence  of  the  caufe  requires  from  them,  as  proofs'to 
fpeak  herein,  for  clearing  of  the  Nobleman  impamtelled,  his  innocence 
and  of  the  warrants  of  his  information  ; that  it  is  not  with  anv  drought 
of  wronging,  or  taftin^  of  any  parties.  Noblemen  or  others , but  ro  do  that  ‘ 
whilk  their  duty  as  Prolocutors  craves  of  them  to  he  dor.*-,  being  com- 
manded hereto  by  the  Lords  of  his  Majefty’s  fecret  Council  : and  that 
the  purpofc  and  fpceches  that  (hall  by  God’s  affiltancc  be  uttered  and  de- 
livered by  them  in  this  matter,  may  be  fo  accepted  of  my  Lord  Juftice. 

Thereafter  the  Indictment  of  the  LorJ  Uchiltrie, being  r.jid  judicially,  and 
he  accufed  of  the  Crimes  therein  contained  j my  Lord-Advocate  alkcd  In- 
^ m ftruments 
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ftrument,  of  the  reading  thereof,  and  of  the  Ails  of  Parliament  fee  down 
in  the  proportion  of  the  faid  Indictment.  And  becaufc  the  fubfumption 
of  the  faid  Indictment  is  founded  upon  certain  depofitions  made  in  En- 
gland, in  prefence  of  five  of  his  Majefty’s  Councillors,  deputed  by  his 
Majefty  to  that  effect ; he  therefore  repeats  the  examinations  of  the  Lord 
Uchiltrie  produced  yeflerday  in  procefs,  dated  the  20th  and  24th  of  June 
la(t } with  the  three  Examinations  of  my  Lord  Rea's,  whereof  two  are 
dated  the  21ft  of  June,  and  the  third  upon  the  24th  of  June : And  de- 
clared, that  he  ufed  thefe  depofitions  under  the  hands  and  fubferiptions  of 
the  five  Councillors  of  England,  as  authentic);  copies,  whilk  fliould  make 
as  good  faith,  as  if  the  principal  were  produced. 

It  is  all  edged  by  Mr.  Alexander  Pierftn , as  Prolocutor  for  the  Pannel, 
that  it  cannot,  nor'lhould  not  be  proceeded  againft  the  Impanelled  here  in 
Scotland,  but  conform  to  the  Laws  and  Statutes  of  England  j the  place 
of  the  Pannel  his  offence,  (if  any  be)  and  not  conform  to  the  muni- 
cipal Laws  of  Scotland.  ‘ Quia  de  jure  Judex  originis  vel  domici- 

* lii  non  poted  punire  fubditum  delinqucntem  extra  territorium,  nifi  fe- 

* cundum  pesnam  impofitam  a jure  communi,  vel  fecundum  ftatuta  Loci 

* in  quo  dcliquit  non ; autem  fecundum  ftatuta  ipfius  loci  originis,  vel 

* domicilii.’  Julius  Clarus,  Queft.  85.  Numb,  quarto. 

It  is anfwercd  by  my  Lord  Advocate,  that  the  Ailedgentc  is  no  ways 
relevant,  except  the  Pannel  will  condefcend  to  the  relevance  of  the  dit- 
tay  ; and  of  his  own  confent  be  content,  that  the  fame  pafs  to  the  know- 
ledge of  an  Aflize.  Next,  it  is  anfwcred  by  his  Majefty’s  Advocates 
that  he  oppones  his  Majcfty's  l.ettcr  diredl  to  the  Council,  bearing,  that 
the  im  pannel  led  lhail  be  tried  according  to  the  Laws  of  this  Kingdom. 
And  in  the  one  place  it  fhall  be juftified,  that  his  Majefty's  Letter  fliall  be 
grounded  upon  the  Civil  and  Common  Law. 

It  is  anfwcred  thereto  by  the  Lord  Uchiltrie  and  his  Prolocutors;  that 
the  King’s  Majcfty's  Letter  is,  and  muft  be  underftood,  without  preju- 
dice, of  the  Pannel's  lawful  defences. 

Item,  That  the  alledged  Crimes  contained  in  the  dittay  are,  or  per- 
chance may  be,  lawful  in  England,  and  yet  criminal  in  Scotland’,  and  it 
carries  no  rcafon  that  the  Pannel  fhould  be  punifhed  here  in  Scotland,  for 
any  f..el  committed  in  England,  not  punilhablc  by  the  Laws  of  England, 
where  the  Pannel  is  tutus  rat  tone  Loci. 

Secundo , It  is  al lodged  by  the  Pannel,  that  the  fubfumption  of 
the  Indictment  has  no  dependance  upon  the  propofition  thereof;  be- 
caufc the  particulars  contained  in  the  fubfumption  are  no  ways  the 
Leafings  mentioned  in  the  faid  Adis  of  Parliament,  whereupon  the 
propofition  is  founded,  cfpecially  feeing  the  Leafings  mentioned  in 
the  laid  Adis,  are  Leafings  tenaing  to  difeord  betwixt  the  King  and 
his  people : and  the  telling  whereof  is  unlawful  and  prohibit.  But 
the  particulars  of  the  Dittay  or  Indidlment  are  no  ways  fuch.  But  by  the 
contrary,  the  matter  thereof  being  an  heinous  Treafon  againft  the  King’s 
Majefty  and  Eftatc ; in  favour  of  both,  propter  publieam  utilitatem,  it  is 
incumbent  to  every  fuhject  that  fliall  hear  fpeeches  of  fuch  matter,  though 
the  matter  itfelf  be  a lie  and  untruth,  whilk  is  alike  to  the  hearer,  neither 
does  it  belong  tohim,  to  judge  or  difeern  therein  ; it  is  incumbent,  I fay, 
to  every  fubjedt  incontinently  to  tell  the  fame;  the  telling  whereof  tends 
not  to  difeord  between  the  King  and  his  People  ; but  to  fupprefs  and  pre- 
vent the  fame,  and  the  chief  caufe  thereof,  which  is  Treafon  ; and  the  not 
telling  and  revealing  whereof  is  punilhablc  by  the  Law  of  all  Nations, 
by  our  municipal  Laws  and  Adis  of  Parliament  ; yea,  by  the  fame  Adis, 
whereupon  the  dittay  is  founded,  viz.  James  VI.  Parliament  14.  tap.  205. 
And  therefore  the  telling  thereof  is  no  ways  prohibited  and  punilhablc  by 
the  faid  Adts;  neither  arc  thefe  particulars  in  the  indidlment,  the  Lea- 
fings mentioned  in  the  faid  Acts  whilk  i s medium  concludendi  in  the  dir- 
tay.  And  whilk  laft  Adi  being  the  lall  r.i  time,  as  it  ratifies,  fo  it  explains 
the  true  fenfe  of  the  former. 

And  further,  it  is  allcdged  by  Gilbert  It  ell  Jan,  Prolocutor  for  the  Pan- 
nel, that  not  only  by  the  forefaid  Adi,  of  the  14th  Parliament  of  King 
James  VI.  whereupon  the  dittay  is  founded,  is  there  a ncceffity  laid  upon 
the  Impanncllcd,  and  alt  his  Majefty’s  Lieges  to  reveal  what  they  hear, 
concerning  his  Majefty's  prejudice ; but  liicewife  by  the  134th  Adi  of 
James  VPs  8th  Parliament,  it  is  fpecially  ftatute,  that  whofoever  hears 
any  fpeeches  to  the  harm  or  prejudice  of  the  King’s  Majefty’s  Eftatc,  (hall 
with  all  diligence  reveal  the  fame  to  his  Majefty,  or  to  fome  other,  the 
King’s  Majefty’s  Officers,  that  may  make  the  fame  manifeft  to  his  Ma- 
jefty, with  this  fpecial  addition,  that  in  cafe  the  fame  be  not  done,  the 
perfon  concealer,  and  not  teller  or  revealer,  (hall  incur  the  like  punilh- 
ment,  contained  in  the  faid  Adis,  fetdown  againft  the  principal  Lealing- 
makers.  And  fo  the  Impanncllcd  was  necefiiiatc,  upon  no  lefs  pain  than 
his  life  and  eftatc,  to  reveal  the  fame.  It  is  anfwcred  by  his  Majefty’s 
Advocate,  That  this  preceding  defcnce'can  elude  no  part  of  the  dittay  : 
becaufe  the  firft  part  thereof  anent  the  lawfulncfsur  neccffity  of  revealing 
of  Treafon  is  granted  in  the  Dittay  or  Indidlment.  And  if  the  Panned 
had  contained  himfelf  within  the  duty  of  revealing,  albeit  the  Plft  and 
Treafon  revealed  had  been  faJfe,  yet  he  would  have  deferred  commenda- 
tion and  reward  from  his  Mailer.  But  the  Indidlment  is  founded  upon 
three  particulars,  to  the  whilk  no  anfwer  is  made;  and  whilks  three  par- 
ticulars agrees  ar.d  quadrates  with  the  natural  quality  of  the  Leafings,  con- 
tained in  the  Adi  of  Parliament,  whereupon  the  dittay  is  founded.  Be- 
caufc they  are  fuch,  as  might  have  engendered  difeord  betwixt  his  Majefty 
and  histuval  fubjedts;  info  far  as  it  is  qualified  in  the  dittay,  that  the  Im- 
panncllcd having  only  had  his  relations  from  the  Lord  Rea,  and  whilk  re- 
lations had  no  warrant  againft  the  Marquis  of  Hamilton's  perlon,  asauthor 
or  aclor  of  the  Treafon,  nor  againft  the  three  Noblemen  as  Plotters,  but 
depended  ex  auditu  auditus,  vel  relatione  r/lati  ab  altero  ; that  is,  from  Da- 
vid Ramfay,  and  Mr.  Robert  Me! drum,  of  whom  neither  of  them  did  rc- 
lateany  thing  that  could  prove  againft  the  Marquis  ; but  Amply  upon  the 
fpeeches  and'report  of  fome,  whom  they  call  his  followers,  or  upon  their 
imagination,  or  poffibly  fool i£h  and  perverfe  wilhes,  that  the  Nobleman 
who  was  iniployed  for  the  Icvyingof  an  army  for  aiding  the  King  of  Swe- 
den, fliould  employ  his  forces  to  the  deflruftion  of  the  King,  his  Queen, 
the  Prince  their  d eared  Sun,  and  Kingdom.  Yet  the  Iinpannetled,  when 
as  he  might  have  fufficiently  expreft  his  luval  duty  to  his  Mafter,  by  bring- 
ing the  lord  Rea  to  his  Majefty,  to  make  his  own  relation,  did  at  the  fiill 
appearance  before  his  Majefty  turn  the  uncertain  report  and  relation 
to  a pofitivc  fpecch  : (hewing  that  the  bufinefs  was  a Treafon,  and  the 


party  the  Marquis  of  Hamilton.  Next,  the  Pannel,  by  his  reprefentation 
all  written  with  his  own  hand,  and  delivered  to  my  Lord-Trealurer  of 
England , to  be  (hewn  to  his  Majefty,  he  has  exprefled  the  Lord  Marquis 
to  be  prime  Agent;  and  the  tarls  of  Haddingtin,  Roxburgh,  and  Eut- 
deugh  to  be  plotters;  and  hath  added  to  the  number  of  twenty  or  thirty 
Noblemen,  as  adherents  to  them.  And  laft,  when  his  Majefty  had  re- 
ceived this  pofitivc  information,  and  was  podded  with  appearance  of  the 
truth  thereof ; to  add  a fpark  to  the  fuel,  the  Motto  was  given.  Sir,  nnu 
either  do  or  die ; whilk  words  could  not  contain  any  other  intention  or 
event  (if  his  Majefty  had  not  been  gracioully  andjwifely  difpofed),  but 
either  to  have  ufed  fome  violent  courfe  againft  the  Marquis’s  perfon  and 
life,  or  to  commit  him  to  prifon,  and  to  caufe  him  to  make  anfwer  as  to 
Treafon,  ex  Vinculis ; whilk  is  the  condition  of  Traytors,  both  by  the 
Common  Law  and  by  the  A cl  of  Parliament,  made  by  King  James  II. 
Parliament  12.  cap.  49.  whereby  it  is  ordained,  that  perfons 
flandered  of  Treafon,  (hall  be  taken  and  remain  in  firmaucc,  while 
they  thole  ari  AIEze.  And  all  thir  proceedings  are  directly  con- 
trary to  the  Act  of  Parliament,  whereupon  the  dittay  is  founded, 
cfpecially  feeing  the  Pannel,  by  his  depofition  made  the20th  of  June, 
Articulo  prime,  in  relating  the  Lord  Rea's  firft  fpeeches,  declared 
that  the  Lord  Rea  granted  that  he  had  no  certain  ground  for  the  Treafon 
alledged  by  him  ; and  it  is  an  heinous  and  odious  Gael,  puniihable  by  all 
laws,  to  turn  relation  into  delation,  and  to  be  an  author  or  advifer  to  a fo-, 
tereigu  Prince,  to  begin  at  execution  before  Trial.  And  all  the  particular 
points  of  the  dittay  arc  clear,  and  evident  by  the  depofition  of  the  Impan- 
nellcd,  made  upon  the  20th  and  24th  days  of  June  -,  whilk  are  the  true 
copies  of  the  original  and  authentick  depofitions,  made  in  the  prcfcnceof 
five  of  his  Majefty’s  Council  in  England-,  like  as  the  copie!  produced  and 
read  in  prefence  of  the  Pannel,  and  his  Prolocutors,  are  fubferibed  by  the 
faid  five  Councillors ; and  alfo  are  declared  by  his  Majefty’s  Letter,  di- 
rected to  his  Council  the  24th  of  September,  to  be  true  copies  of  the  faid 
depofitions ; whereof  the  principals  are  retained  by  his  Majefty,  for  the 
caufes  mentioned  in  the  faid  Letter.  And  therefore  ought  to 'have  full 
faith,  as  if  the  principals  were  produced  ; like  as  the  Pannel  by  his  Adis 
de  calumnia  will  not  refufe,  but  that  the  reprefentation  containing  the  lift 
of  the  names  was  given  in  by  him,  without  the  privity  of  the  Lord  Rea, 
and  alfo  that  he  fpake  thefe  words  to  his  Majefty  upon  the  Sunday  after 
dinner,  being  the  22d  of  May  -,  which  was  the  felf-fame  day  that  the 
Marquis  came  from  Scotland  to  England,  and  was  to  prefent  himfelf  to 
his  Majefty,  viz.  the  purpofe  is  known,  the  time  not  known  ; Sir , either 
do  or  die  ; in  refpedt  whereof  the  ailedgentc  ought  to  be  repelled. 

’Tis  duplyed  for  the  Pannel  by  his  Prolocutors,  as  to  the  particulars 
contained  in  my  Lord  Advocate’s  anfwer,  they  ccafe  to  anfwer  him  now 
in  the  general,  feeing  they  are  upon  the  relevancy  of  the  Dittay  and  In- 
dictment, and  (hall  anfwer  every  011c,  fmgulatim,  as  they  lie  in  the  Indict- 
ment, fuo  loco. 

Tertto,  It  is  alledged  for  the  Pannel,  that  the  Particulars  contained  in  the 
Indidlment  are  not  Leafings,  ‘ quoad  referentem  neque  id  genus  referens 

* mentitur,  quoniam  quantum  inipfo  eft  non  fallit,  fcdfallitur,  & quicquid 
‘ falfitatis  vel  mendacii  in  rclatis  ineft,  id  ad  fuos  authores  referendum, 

* cap.  Is  autem  22  Queft.  2.  & cap.  55.  Beatus  Paulus  ibidem,  ubi  di- 

* citur,  non  mentiri  eum  qui  animum  fallendi  non  habet  quod  eft  effen- 
‘ tiale  & formate  mendacii,  impoftura  fcilicet  & intentio  fallendi.’  And 
the  telling  and  revealing  of  the  whilks  matters  aforefaid,  4 nullum  habet  in 

* fe  delictum,  fed  eft  de  natura  boni being  commanded,  and  therefore  in 
the  hearer  and  relater,  ‘ prefumitur  omnis  dolus  abefle,  quia  parcre  ne- 
‘ cede  habet.’  And  fpecially  in  fuch  a bufinels  as  this,  whilk  fo  highly 
concerns  the  King’s  Majefty  and  Eftate.  Whereof  there  was  fo  great  ap- 
pearance, by  the  relation  made  by  the  Lord  Rea,  whilk  the  Pannel  craves 
may  be  read  to  the  Judge. 

It  is  anfwcred  by  my  Lord  Advocate,  that  if  the  defence  means  of  the 
Treafon  related  by  the  Lord  Rea,  the  Pannel  cannot  be  quarrelled  for  it, 
nor  for  telling  thereof,  albeit  it  were  a lye.  But  the  Leafings  and  Calum- 
nies aflumed  upon  in  the  dittay,  aril’es  upon  the  contradiction,  betwixt 
that  which  was  related  by  the  Lord  Rea , and  that  whilk  was  fpoken  and 
affirmed  pofitivc  to  his  Majefty.  And  where  it  is  alledged,  that  * menda- 
‘ cium  eft  femper  cum  animo  fallendi,’ that  is,  ‘ in  dilcrepantia  inter  in- 
‘ telleClum  & voeem  eiufdem  perfonsc  ;’  where  he  thinks  one  thing,  and 
fpeaks  another,  whilk  is  notour  cafe.  But  mendacium  vel  fajitas , where- 
upon we  difpute,  is  the  difcrepance  and  ihe  contrariety  betwixt  the  re- 
lation made  by  the  Lord  Rea,  and  that  which  is  related  by  the  Pannel  : 
wherein  the  l'annel  was  obliged,  aja  faithful  fubjcCt,  to  make  a fimpie  or 
true  relation,  * fine  Paraphrafi,  vel  Periphrafi,  fine  Intcrpxetatione,  vel 

* Circumlocutione,  & ut  in  Apographa  vel  exemplari  committitur  falfi- 
‘ tas,  fi  tranferiptio  differt  ab  exemplari,  ita  committitur  fallttas  ubi  re- 

* latio  pofitive  refertur;’  whilk  is  the  Leafings,  whereupon  thedittny  fub- 
fumes.  And  where  it  is  defired  that  the  Lord  Rea’s  relation  may  be  pro- 
duced and  read  10  the  Judge,  if  it  be  meant  of  that  relation  whilk  is  fub- 
Icribed  by  the  five  Councillors  of  England  ; and  if  the  Pannel  will  ac- 
knowledge it,  to  make  faith  as  the  principal,  together  with  the  remanent 
depofitions  of  the  Pannel,  and  the  Lord  Rea,  whilk  are  all  fubferibed  by 
the  faid  five  Councillors,  and  already  produced  and  read  to  the  Judge; 
the  Pannel  (hall  receive  falisfadlion  of  his  defires,  otherways  not. 

J.t  is  duplyed  for  the  Pannel,  that  the  forefaid  ailed geaticc  is  to  anfwer 
that  part  of  the  dittay,  bearing  the  heads  thereof  to  be  forged  and  vented 
by  the  Pannel. 

Quarto,  It  is  alledged  by  the  Pannel,  that  as  to  the  fubfumption  of  the 
dittay,  bearing,  that  all  tire  articles  and  paflages  of  proceeding  therein 
mentioned,  were  malicioufty  invented  and  praflifed  by  the  Pannel,  whilk 
is  qualifyed  by  the  Pannel’s  own  depofition  and  allcdged  conllffion  againft 
himfelf,  and  by  the  Pannel’s  depofition  freeing  the  Lord  Ria,  and  the 
Lord  Red’s  depofition  freeing  himfelf  thereof ; the  qualification  inforces 
not  the  Pannel  in  the  particulars  to  be  a Lcafing-maker,  and  to  have  forged 
lyes. 

/VI/?,- For  the  Pannel's  own  depofition,  it  inforces  the  juft  contrary, t0 
wit,  that  the  Lord  Rea  was  the  Pannel’s  informer  in  all  As  for  the  Lord 
Era’s  depofition  againft  the  Pannel,  proported  in  the  dittay;  that  inforces  no1 
forging  of  lyes  againft  the  Pannel,  neither  can  ti  e Lord  Rea’s  depofiti»n 
haveany  force  againft  him ; firft,  bccaufc  the  Lord  Rea  is  party,  and  the  P*n" 
nel  is  a witnefs  againft  him  for  the  King,  and  whole  depofition  cannot  be  re- 
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fpc£led  againft  the  teftimony,  made  againft  himfclf,  for  the  King's  Ma- 
jefty:  and  in  effect  is  but  a denial,  whilk  can  neither  liberate  himfclf, 
nor  weaken  the  Panncl’s  dcpofiticn.  E : omnibus  in  re  prsrria  dicendi  ttjli- 
gfgiiii  faiultatem  jura  fubmovemnt , lege  10.  Col.  dettjlibus.  Item,  The  Lord 
Ufa's  dcpi>fition  mauc  by  him,  not  being  (worn,  and  fo  is  null  of  the  , 
Law  ; Quia  lejlit  ■ujuratusexamituxtus  non  probat  nee  fldem  facial,  Legeju-  1 
rj,  Jurandi  ; nona  Cod.  de  ttjiibus  & Lege  Iejlium  xviii*.  Cod.  todr/rt- 
' Item,  The  Lord  Rea's  depofition  not  made  in  the  nrefpnce  of  the  Pan- 
pel,  and  fo  r.on  v cleat  atethenti.a,  fed  rift.  Cod.  de  ttjfuius.  Item,  Although 
the  Lord  Rea  wer-  not  party,  he  is  but  te/lis  Jinguhrit  ::  nihil  prebat. 
Item,  The  Lord  Rea’s  depofitions  produced  cannot  be  refpedled,  becaufc 
they  are  not  the  principal  lubfcribcd  by  my  Lotd  Rea,  but  relations,  and 
Joubtlefs  from  the  Council.  Et  in  criminulibut  aliorum  Judicum  relatio- 
ns credere  non  epertel,  Lege  ftngul.  xiv.  Cod.  de  accufationsbus  Id  inferip- 
lienibui. 

It  is  declared  by  the  Lord  UMltrii  himfclf,  now  upon  Pannel,  that  the 
depofitions  whilk  he  made  in  England,  and  fubferibed  with  his  hand,  are 
tr  ie  Hi  ihcmfelves,  as  he  there  depon'd,  according  to  the  relations  and 
cfouo  Is  of  Information,  which  he  received  from  the  Lord  Rea.  The  re- 
conciliations which  arc  ingroffed  in  the  feveral  depofitions,  being  allowed 
and  admitted  fur  reconciling  of  any  apparent  contrariety,  without  preju- 
dice of  what  explanation  ot  the  feme  depofitions  he  may  jultly  make  lur- 
thtr;  he  declares,  that  the  allcdged  copies  of  the  Panncl'sown  depofitions, 
under  the  hand  of  the  five  Councillors,  fo  far  as  his  memory  can  ferve 
him,  arc  not  different  in  the  fubftancc  of  them,  from  the  original.  But  that 
thert-  is  no  more  in  his  depofitions,  nor  that  whilk  the  fubferibed  copies 
contain,  that  he  cannot  fay.  And  this  his  Lordfhip  does  according  to  his 
memory,  and  in  reverence  of  his  Majefty's  Letter,  and  Noblemen’s  hands 

M y Lord  '.vacate  takes  lot’ll uments  of  the  Impanndl’d's  declaration 
in  that  pair,  //hereby  he  grants  that  the  copies  of  his  depofitions  made  by 
him,  under  the  hand  of  the  five  Councillors,  is  not  different  in  fubftancc, 
according  to  the  Panncl’s  memory. 

Thereafter,  my  Lord  Uebiltne  and  his  Prolocutors  craved  that  the  Lord  1 
Reu's  relation  muJe  upon  the  18th  of  May,  whilk  is  under  the  hand  of  the 
five  Councillors,  might  be  read  to  him,  becaufc  he  mind3  to  found  excep- 
tions thereupon. 

To  the  whilk,  it  is  anfwered  by  his  Majefty's  Advocate,  that  he  can- 
not be  compelled  to  produce  the  find  relation,  in  refpedt  no  part  of  the  qua- 
lification of  the  Dittay  is  founded  thereupon.  And  yet  according  to  his 
former  anfwcr,  fays,  if  the  Pannel  will  acknowledge  the  fame,  as  it  is 
under  the  hands  of  the  five  Counc  llors,  to  make  as  great  faith  as  the  prin- 
cipal, he  is  content,  that  the  faid  relation  be  read  ; of  the  whilk  relation 
the  tenor  follows. 

The  true  Relation  of  fuel  pajfages , as  I Donald  Lord  Rea  have  heard  or 

learned,  which  may  contei  n my  mojl  dreadSovere'gn , or  hit  EJlale , beyond  Seas 

and  elfc-wbere,  as  1 will  be  ready  to  take  tny  Oath  upon,  and  feal 

with  my  blood  againfl  all  opponents.  Written  this  18 th  of  May*  1631* 
TN  the  month  of  April , 1630,  or  thereby,  at  thy  coming  from  Stockholm,  1 
•*  found  Colonel  Alexander  Hamilton,  Brother  to  the  Earl  of  Haddington , 
Sir  James  Hamilton,  bon  to  the  faid  Earl,  Sir  fames  Hamilton  of  Reidhall , 

Nephew  to  the  faid  Earl,  and  one  Hamilton  the  Loid  of ; who 

were  all  Officers  under  the  King  of  Sweden  then.  But  before  my  coming 
there,  they  ha-.!  all  cafhier’d  themfelvcs,  not  having  ferved  one  year. 

At  this  time  the  Laird  of  Ben/bo,  Lyndefay,  my  Lieutenant-Colonel,  be- 
ing Bcd-fcllow  and  Comrade  to  Sir  fames  Hamilton  Son  to  the  Earl  of 
Haddington,  keeping  a chamber  in  James  Mackleane's  a Scofmans  Houfe 
in  Stockholm * Lyndefay  did  inform  me,  that  the  reafon  why  the  Hamilton s 
had  cafiiier'd  themlelves,  was  becaufc  their  Chief,  the  Marquis  of  Hamil- 
ton, was  to  be  a Soldier,  and  they  would  follow  his  fortunes.  I afked 
Lyndefay  who  had  told  him  fo  much  ; he  told  me.  Sir  fame,  Hamilton  of 
P’iJIpeld , Haddington’s  Son  : and  Lyndefay  told  me  withal,  that  all  thefc 
Hamilton!,  and  Sir  John  Hamilton, \ another  Son  of  Haddington's , had  de- 
nuded themfelvcs  of  their  Fortunes  and  Eftates,  fomc  of  them  to  their 
friends,  but  the  Earl  of  Haddington's  children  to  their  father. 

Moreover,  Lyndefay  told  me,  that  Sir  James  Hamilton,  Haddington's  fe- 
cond  Son,  had  told  him,  that  Sir  James  Spence,  now  Lord  Spence,  had  di- 
ttoed Mr.  Robert  Meldrum  with  Letters  into  England , and  that  there- 
after they  did  expedl  David  Ramfay  with  the  head  Couftn  to  the  Lord 
Spence,  as  Ambaffador  from  the  Marquis  of  Hamilton  : And  all  the  Ha- 
milton! did  expedt  David  Ramfay' s coming. 

A1  fo  Lyndefay  did  inform  me,  that  Sir  James  Hamilton  did  defire  him  to 
join  with  them,  and  that  they  would  give  him  a Regiment  ; which  be  did 
accept,  and  did  defire  my  confent,  which  I did  yield  unto. 

Alfo  ten  or  twelve  days  after  we  did  hear  from  Denmark,  that  there  was 
an  Ambaffador  coming  from  England , who  proves  to  be  David  Ramfay  ; 
who  did  give  himfelfout,  all  the  way  as  he  came,  to  be  an  Ambaffador: 
which  to  prove,  hedidftand  in  competition  with  hisMajefty,  our  dread  So- 
vereign’s extraordinary  Ambaffador  Sir  Thomas  Roe-,  both  the  faid  Sir  Tho- 
mas and  David  Ranfay  encountring  in  the  Town  of in  Den- 

mark : vet  David  Ramfay  would  never  do  fo  much  as  rifit  the  other  Am- 
baflador.  Upon  which  overfight  I did  queftion  David  Ramfay,  whole 
anfwer  was,  he  did  not  defire  to  be  feen  of  any  man  that  would  difeover 
film  ; affirming  to  his  Couftn  Sir  Robert  An/lruther  (as  David  Ramfay  told 
Wc)  that  no  honed  man  could  live  at  home.  David  Ramfay,  Colonel 
Alexander  Hamilioti,  and  Sir  James  Hamilton,  attending  their  dilpatch  from 
foe  King  of  Sweden  at  Elfmeby , were  forc’d  to  refide  with  me  in  my  fhip, 
for  at  this  time  we  were  all  on  fhip-board. 

And  one  night  drinking  fome  healths,  amongft  the  reft,  the  Marqi 


health  coming  by  courfe,  I afk’d  Col.  Alexander  Hamilton,  the  Marqui 
Chriftian  name;  he  anfwer’d  me,  James , by  the  Crate  of  God-,  Sir  Jan 


That  night,  after  the  twoColonels  Hamilton!.' went  to  bed,  David  Ram- 
fay and  I being  alone  on  the  hatches  above,  David  Ramfay  and  I drinking 
and  fmoaking  a Pipe  of  Tobacco,  told  me  many  abules  in  the  Court  of 
England-,  laying  the  whole  blame  upon  the  Lord-Treafurer.  He  told  me, 
that  the  Marquis  had  font  him  with  a Challenge  to  the  Trcafurer,  and  that 
Popery  and  Artnir.ianifm  had  ever  come  the  moft  part  from  the  Bifhops ; and 
that  there  was  nothing  look’d  for  but  defolation  and  changeof  Religion,  and 
that  the  poor  foul  the  King  was  blinded  to  his  ruin ; and  that  he  had  been 
plain  with  the  King,  till  he  did  give  him  no  ear  ; therefore  he  laid,  he  had 
retir’d  himlclf  from  thence,  fince  no  hoiieft  man  could  live  there,  and  with 
many  fuch  dilcourfes  he  laboured  to  poffefs  me.  My  anfwer  was.  The 
Lord  amend  thofc  evils,  and  no  remedy  but  patience.  By  God,  Donald , 
(laid  he)  I will  ufc  your  own  phrafe,  We mu:l  help  God  to  amend  it.  He 
told  me,  he  had  brought  as  much  Gold  with  him,  as  would  maintain  him 
at  the  rate  of  fix  pound  a-day  for  three  years,  and  did  uffure  ine  that  be- 
fore that  time  would  expire,  that  God  would  raife  up  fomc  men  to  defend 
his  Church,  and  liberate  honeft  men  from  flavery.  Withal  hctoldir.e,  that 
his  Majefty  at  his  parting  with  him,  told  him,  that  he  would  do  with  him 
as  King  Henry  IV.  faid  to  Cehil,  I will  think  on  thee  in  abfonce  as  prefent. 

Thereafter  l did  defire  one  favour  of  him,  that  he  would  tell  me  if  the 
Marquis  of  Hamilton  would  come  over  ; he  faid,  he  would  tell  me  to-mor- 
row. The  next  night  after,  l did  renew  my  former  queftion  of  the  Marquis’s 
coming  over,  and  he  faid  he  would.  I alk’d  him  what  content  my  Lord 
Marquis  had  at  Home  ? He  faid  none;  for  the  King  had  forced  him  to  • 
many  a Wife,  and  to  acknowledge  her,  who  he  faid  was  a very  beaft. 

I ufk’d  him  of  what  Religion  my  Lord  Marquis  was  r He  laid,  a good 
Proteftant,  and  before  if  were  long,  he  wouid  let  the  world  fee  his  aim 
was  tit-  dcfenre  of  his  Religion.  I told  him,  it  did  avail  us  little  to 
make  the  Gofpcl  a fair  paflagc  in  Germany,  if  we  loft  it  at  home.  He  laid, 
there  were  many  honeft  men  in  our  land,  and  that  the  Marquis  would 
1 till-  his  army  to  protect  them,  which  was  his  only  aim.  I dclir’d  him  to  go 
I no  lurtheron  with  me  5 for  I would  not  defire  more  trull  of  it,  but  that  l 
I would  fpend  my  blood  in  my  Lord  Marquis’s  quarrel.  Well,  my  Lord,.  I 
j will  go  no  further,  for  my  Mailer's  fecrct  no  Man  fhall  get. 

T lie  third  night,  on  land  in  an  Ifle,  he  told  me,  that  Alexander  Hamil- 
ton and  t-ir  James  were  to  go  for  England,  and  he  to  Holland-,  yet  if  I had 
any  thing  to  do  in  England,  that  he  would  be  willing  to  do  me  fen1  ice.  I 
told  him  1 had  a mind  to  feck  the  rcverlion  of  Orkney  from  the  King  my 
Matter,  if  the  Marquis  would  mediate  with  my  Mailer ; for  it  were  good 
for  tny  Lord  to  have  a friend  in  that  place  for  his  ends.  He  faid.  By  God 
it  was  to  be  thought  upon;  and  he  did  defire  me  to  give  him  leave  to 
think  upon  it  that  night.  On  the  morrow,  he  and  Alexander  Hamilton 
did  defire  me  to  write  a general  Letter  to  the  Marquis,  with  the  two  Co- 
lonel Hamilton!,  with  great  aftlirnnces  of  true  fricndfhip  from  their  Ma- 
tter,, if  I would  continue  conllant  in  refolution  ; I did  give  them  my  Let- 
ter, and  fo  wc  parted. 

In  the  month  of  July,  a day  or  two  after  the  taking  of  Sletin,  I did  en- 
counter Mr.  Meldrum  who  came  from  England : after  Salutation--,  I did 
afk  him  what  news  ? He  anfwered  me,  matters  are  wotfe  and  worfe; 
the  King  giveth  greatci  way  to  Papi/ls  and  Arm  ini  am  than  before  ; that 
Cpttingham  was  gone  to  brg  peace  with  Spain  ; that  Pembroke  was  dead  j 
that  the  Marquis  govern'd  all,  and  was  made  Keeper  of  IVindfor , and  was 
made  Knight  of  tr.c  Garter,  and  was  to  be  Admiral  of  England.  He  did 
aft:  me  where  his  Coufin  David  Ramfay  was  : 1 told  him  he  was  gone  for 
Holland  he  did  afkme,  what  he  had  done  : 1 did  anfwer,  that  all  was  end- 
ed to  his  mind,  and  that  Alexander  Hamilton  was  to  get  Powder,  Arms,' 
and  Munition  with  him  from  Sweden,  to  the  Marquis.  At  thefc  news,  he  did 
throw  his  Cap  to  ihe  ground,  and  cut  a caper,  calling  aloud.  Good  news  I 
good  news  ! I am  a happy  man  ! I am  happy  and  made  for  ever  ! I thank 
God  my  five  years  pains  is  not  for  nothing  -,  good  my  Lord  Rut,  is  this 
true  ? Yes,  laid  1,  for  1 have  one  double  01  the  Contract,  1 arti  ingaged  in 
the  bufinefs  to  David  Ramfay,  and  Alexander  Hamilton  and  Sir  James  Ha- 
milton, and  by  Writ  to  my  Lord  Hamilton.  O my  Lord,  (faith  he)  that 
was  the  work  of  God  and  not  man,  to  infpirc  your  Lordfhip  to  go  with  us  ! 

At  that  time  I cafl  Lyndefay  loofe,  to  find  more  of  Meldrum-,  who  told 
Lynifa-;  that  fix  thoufand  trained  Soldiers  would  do  the  turn  with  theif 
own  faction  in  the  Country. 

The  next  day  ar  Colonel  1. 1 flic's  Tent,  I encountered  Meldrum,  whom 
I did  call  out,  and  he  told  me  that  King  Charles  was  good  and  created  for 
nothing,  but  for  deflations  and  undoing  of  Kingdoms;  Religion,  and 
People.  There  vvns  no  way  but  to  immuratc  him  within  a Wall  or  Dun  - 
geon for  ever.  I afltcd  what  way  wc  might  do  that  ? He  faid  die  way  was 
eafy  : firft,  after  the  men  were  lifted  in  Scotland,  that  they  might  take  on* 
month’s  time  to  leant  to  handle  their  arms  at  Leith,  without  any  fufpicion  3 
then  they  might  feiae  on  theCaftlcsof  Edinburgh , Sterling,  and  Dumbar- 
ton in  one  night,  and  upon  Berwick  ; and  having  the  Caftle  of  Edinburgh , 
the  Town  durft  not  ftir  ; then  to  fortify  Leith  ; thereafter  into  England  per 
force.  I anfwered,  the  Plot  was  good  if  it  held. 

He  told  me  further,  that  he  was  writing  a declaration  of  thejuftnefsof  the 
Marquis's  quarrel,  with  the  tyrannical  ufingand  fuffering  of  the  Church  un- 
dcrlKingyfownuin  his  laftdays,and  now  worfe  gfoaning  under  his  Son;  with 
the  Elami  tons  clear  title  to  the  Crown.  I allowed  of  all.  But  1 did  demand 
who  I thought  would  take  our  parrs  ; he  faid,  he  did  know  nine  of  the 
bell  Earls  in  Scotland  dial  would  live  and  die  with  us.  As  alfo  that  the 
body  of  England  was  with  us,  and  fome  of  the  Nobility  for  evil  will  of 
the  Trcafurer.  The  next  day  there  came  news  of  the  birth  of  the  Prince  ; 

1 did  alk  Meldrum  if  that  would  cool  the  iU  trquis’s  intentions  : he  fighed 
and  faid,  not  if  the  King  and  Queen  of  Bohemia  will  give  their  Daughter 
to  the  Marquis,  as  they  had  promifed.  Is  that  true,  laid  I r He  anfwered,  I 
fliould  fee  ere  it  were  long.  That  night  I did  defire  Lyndefay  to  drink 
with  Meldrum,  which  he  did,  and  Hai  ry  Mufibampc  an  Enghjh  Gcntle- 
the  morrow,  he  did  think 


# . ^ 1 was  with  them.  Lydefiy 

2dded,  King  of  Scotland:  therefore"/ his  health  paffed  under  that  name,  I Meldrum  to  he  the  word  Secretary  in  the  worlJ,  for  he  did  reveal  this 
*•11  I did  take  exceptions,  and  did  defire  them  to  alter  their  title;  Sir  James  ] laft  night  all  he  did  think.  1 do  not  remember  the  night's  difeourfe;  but 
Hamilton  anfwered  nolens,  volens,  it  fliould  be  fo,  and  did  laugh.  I did  de-  do  remit  to  Mufchampe' s relation. 

fire  them  to  drink  it  more  covertly,  thus.  To  the  happy  event  of  ail  Gied  . A week  after,  I did  fpcak  with  Meldrum  again  in  Lejlit’ S tent;  fo  he  did 
Intentions-,  fo  David  Ramfay  faid  it  fliould  be  fo.  I defire  me  to  walk  forth,  and  told  me  he  had  been  with  secretary  Sadeler.  to 

whom 
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whom  Mel  drum  did  deliver  3 private  packet  of  Letters,  and  did  require  an- 
fvver.  But  the  Secret  ary  told  him,  that  the  King  of  Sweden  would  write 
none,  till  he  heard  from  the  Marquis  of  his  laft  Letters,  fent  with  Da- 
vid Ramfay. 

MJdrum  went  further  with  the  Secretary  of  Sweden,  teHing  him,  that  it 
was  greatly  for  the  advantage  cf  the  King  of  Sunday  whole  ambition  was 
« ithout  limits,  that  the  Marquis  did  raife  war  in  Britain  ; for  if  the  King 
of  Sweden  had  a mind  to  take  Denmark,  the  King  of  Britain  fliould  not  be 
able  to  help  his  Uncle.  The  Secretary  of  Sweden  did  anfwcr,  that  we  care 
not  for,  neither  do  wc  fear  your  King;  for  he  that  would  not  help  his  own 
Siller,  will  never  help  his  Llnclc. 

1 did  alfc  Jtlrldrtim,  what  they  did  intend  to  do  with  the  Prince  and 
Queen  of  Britain?  He.  anfwered,  the  Child  fhould  he  call  in  with  his  Fa- 
thei,  and  the  Queen  fent  home  to  her  Mother  to  be  put  in  a Monallcry. 

I did  afk  him,  what  charge  he  would  have  in  thole  employments  ? lie 
faid,  he  fliould  be  Secretary  of  State,  anti  have  a Horle-Troop. 

MJdrum  did  (hew  me  alfo,  that  all  who  would  not  take  our  part,  of 
Set  if  men  in  Scotland,  fhould  be  put  in  the  Buys,  or  fomc  other  prifon,  till 
all  were  ours ; and  that  the  Marquis  would  take  pledges  of  all  who  in  Sett- 
land  did  lie  By  as  neutrals  at  the  firft. 

Ac  my  coming  to  Hthartd  in  March  laft,  David  Ramfay  did  leave  word 
at  dnjlerdttm,  when  I did  conic,  to  fenJ  him  word  ; which  1 did  : he  came 
Irom  the  Ha;:,i  to  Atnjlerdum , and  ftayed  with  me  eight  days,  where  he  did 
deliver  me  a Letter  from  the  Marquis  only  of  compliment  and  thanks.  He 
told  me  all  went  right  with  the  Marquis  ; that  he  had  gotten  from  his  Ma- 
jefty io,Oco /.  in  England,  and  the  Wine-Cuftoms  of  Scotland  for  fixtecn 
years;  which  the  Marquis  would  fell,  and  that  all  things  went  on  with- 
out any  obftaclc ; and  that  the  only  ftay  W3S  for  want  of  Aims  and  Muni- 
tion, and  efpccially  Powder;  and  deflred  me  to  put  on  hard  for  this,  with 
the  Sued  fir  Ambaffador,  which  I did.  '1  hereafter  lit-  told  me,  he  had  evil 
news  to  tell  me,  that  the  Marquis’s  wife  was  brought  to  bed  of  a child. 

I did  afk  him,  where  our  forces  fhould  meet ; he  faid  upon  the  Sea,  and 
thereafter  land  in  Scotland  or  England,  he  would  tell  me  no  mo:c  : but  that 
for  n y tufiricfs  of  Orhney,  1 might  hare  it  better  cheap  than  to  pay  the 
duties  cf  it  j and  he  told  me,  that  when  I fliould  meet  with  the  Marquis, 
he  would  infufc  in  me  that  which  he  durft  not;  fince  he  would  have  the 
Marquis  to  lake  the  thanks  tohimfelf.  And  withal  he  did  dcfirC  me,-  that 
I fliould  not  tell  the  Marquis  what  had  pall  between  him  and  me. 

I did  afk  him,  what  part  of  England  wc  fhould  brft  land  at  ? He  faid  at 
Yarmouth  or  Harwich,  or  thereby.  He  told  me  that  England  had  made  a 
peace  with  Spain  very  prejudicial  to  Holland-,  and  that -the  T rcafurer  and 
I'Ui  it  of  the  Stm.ijh  faction,  as  Carlifie,  and  Cottir.gton,  anJ  Kcr.elm  £)ighy. 
had  muffled  the  King  to  bar  the  Hollander  from  the  fifliing  ; which  he  faid 
might  fall  out  happily  for  them,  and  lie  did  defire  me  toaflift  them  at  the 
Prince  of  Orange's  hand,  as  a fpecial  fervice  to  the  Marquis,  to  make  the 
States  contribute  with  the  Marquis : and  1 did  fpeak  to  the  Prince  of 
Orange,  and  his  Excellency  told  me,  that  he  would  do  his  bell  therein. 

He  told  me,  that  Spain  and  France  were  ft  riving  who  fliould  firft  drink 
up  England  in  their  ambition  ; but  he  hoped  the  Marq.uis  fhould  prevent 
them  both.  He  did  afk  my  advice,  whether  it  were  beft  to  crofs  the  Seas 
once,  cr  to  go  on  bravely  r I anfwered,  delays  were  not  good,  which  lie 
did  fubfetibe  to;  and  fo  we  concluded,  and  I came  for  England. 

At  my  coming  to  England,  my  Lord  HamilUn  did  give  inc  many  thanks, 
afiuring  me,  that  he  would  not  want  me;  and  that  1 fliould  have- what 
conditions  1 would  defire,  for  he  faid,  that  fhould  not  feparnte  us. 

1 did  dtfirc  his  Lordfliip  to  go  on  with  me  really,  if  he  meant  to  have 
fry  fervice,  he  fhould  have  it  without  conditions  ; he  did  anfwcr.  My  Lord, 
I will  not  want  you,  for  I have  written  to  the  King  of  Su/cden,  w ith  Ei- 
fhingjion  and  Meldrum , that  I will  detain  you  with  me,  and  allure  your 
Lordfliip,  that  he  that  will  hazard  with  me  now  in  this  bufinefs,  it  fliall 
be  a tyc  to  me  and  my  pofteriry,  ro  hazard  my  fortune  and  eflate  with 
him  and  his.  The  fame  word  the  next  day  he  fent  to  me,  with  Sir 
James  Hamilton , the  Earl  of  Haddington's  fon. 

The  faid  Sir  James  Hamilton  and  1 bring  together,  1 did  much  com- 
ir.cnd  a fuit  of  apparel  which  Sir  James  had  ; his  anfwcr  was,  I have  them 
oil,  pay  them  who  will,  I have  taken  them  up,  it  may  be  a Merchant  of 
London  will  pay  for  them,  ere  it  be  long ; my  Lord,  take  one  alfo  on  luck's 
head. 

The  firft  day,  my  Lord  Marquis  went  down  to  Greenwich  in  a barge, 
accorr.pany’d  with  Sir  James  Ramfay , Sir  Janas  Hamilton,  Sir  Robert  Bul- 
i ndtn,  Capt.  Danilas,  and  (I  do  think)  Ludcw'uk  Ltfiie,  the  King  our  maf- 
tir  having  gone  befoic;  the  difeourfe  was  moved,  it  they  were  to  make  a:i 
rnfi.-rrctftioi',  where  would  they  begin  ? The  Marquis  anfwered,  he  would 
march  to  Lirtthn  dircdUy  ; and  one  of  them  (I  think  Capt.  Douglas)  faid, 
that  h-  knew  a houfc  in  London  fhould  make  them  up  for  ever. 

That  day  my  Lord  Marquis  told  me,  he  would  fell  the  Wine  Cuftonts, 
for  he  expected  no  more  from  England. 

Capt.  Douglas  told  me,  that  they  would  have  from  the  King  an  hundred 
barrels  of  Powder,  and  that  they  would  make  fhift  for  arms. 

Sir  Jam  s Ramjaj  told  me,  cm  Sunday  laft  at  Greenwich , that  he  had 
1500  men  in  rendinefs  on  a week  or  lefs  ndvertifemcnl ; and  that  his  l!ay 
Only  was  here,  till  he  heard  ihc  men  in  Scotland  were  ready,  and  that  his 
rendezvous  would  be  at  Norwich,  and  meet  the  reft.  Sir  James  Harn  iton 
told  me,  that  the  EngHfb  rendezvous  fhould  fhip  at  Harwich,  for  he  faid, 
the  Devi!  have  his  part  of  the  tiver  of  Thames,  hedid  nor  like  it. 

The  Earl  of  Roxburgh  told  me,  that  he  and  others  the  Marquis’s  friends, 
v. .- rr  at  fiift  againft  the  Marquis’s  cctirfes;  but  now  fince  they  few  his 
1 ordthip  f«  far  engaged,  and  that  he  01  }y  aim’d  at  the  glory  of  God,  that 
he  and  all  others  his  friends  would  put  to  their  helping  hand. 

Or.  ‘T'.urfd.ry  laft,  the  Karl  of  Roxburgh  told  me,  that  the  Marquis  would 
halier  his  rclbiution,  and  faid,  that  he  would  allure  me,  my  Lord  Mar- 
quis thinks  himfclf  for  ever  bound  to  me,  and  fo  do  all  his  friend^,  for  his 
Lordlliip's  caufc;  anJ  I will  allure  your  Lordfliip  he  trufls  you,  and  that 
you  never  took  a more  fall  and  real  friend  by  the  hand. 

My  Lord  Roxburgh,  Sir  James  Ramfay,  and  Capt.  Douglas  queftioned 
mo,  what  was  the  reafon,  that  I had  taken  on  Sir  Pierce  Crofhy , fince  the 
Marquis  had  call  him  off?  This  day  feverally,  I told  them,  f was  forc’d, 
in  honour  and  coufcicnce,  to  keep  my  protnife  to  the  King  of  Sweden  ; fer 


that  T did  take  on  Sir  Pierce  Crcfly,  to  fend  him  thither  with  Irifh  and  Eng- 
iifh , and  that  myfclf  was  minded  with  all  the  Scots  that  I could  get,  to  fol- 
low the  Marquis’s  fortunes;  the  which  anfwcr  feverally  given,  gave  them 
all  content. 

In  witnefs  of  the  truth  of  theft,  I have  fgn'd  it  with  my  hand,  day  and 
year  aforefaid. 

Sic fubfribifur,  D.  Rea. 

After  reading  of  the  whilk  relation  judicially,  tnc  faid  Lord  Ucbiltrie  de- 
clared, that  fo  fer  as  his  memory  ferves  him,  there  is  110  difference  betwixt 
the  forefaid  copy  of  relation,  fubferib’d  by  the  five  Countiliors,  and  the 
principal,  or  original,  fi  t down  and  fubferib'd  by  the  faid  Donald  Lord 
Rea:  upon  the  making  of  the  whilk  declaration,  his  Majefty’s  Advocate 
alk’d  inftruments. 

Thereafter  his  Rlajefty’s  Advocate  anfvvering  to  the  former  alledgeances 
proponed  by  the  Pannel,  and  to  the  firft  part  thereof,  heopponed  the  Pan- 
ncl’s  own  depofition?,  made  Upon  the  20th  and  24th  of  June,  fubferibed 
by  the  live  Councillors;  and  whilk  are  granted  by  the  Pannel  to  be  true 
copies,  together  with  the  representation  fubferib’d  and  written  with  the 
Punnet's  own  hand,  whilk  verifies  the  firft  and  laft  points  of  the  particulars 
concerning  the  Panncl's  pofiuvc  affirmation  of  the  Treafon.  And  that 
the  Marquis  was  prime  Agent  thereof,  together  with  the  fpeeches  fpokeu 
ro  hisMajcfty,  upon  the  Sunday  after  dinner  ; and  as  to  the  third  particu- 
lar- point  of  the  Dittay,  anent  the  Earls  of  Haddington,  Rexburgh,  and  Buc- 
tbugh,  who  are  called  Plotters  ; that  is  verified  by  the  relations  made  by  the 
Lord  Rea  rhe  18th  of  May,  acknowledg’d  alfo  by  the  PanncI,  and  by  the 
Loid  Kre’sdepofif.rvi  , whilks  arcufed  cortjurifily,  for  verifying  the  fccond 
particular  point  cl  the  Judgment,  anent  the  three  Noblemen  whoarc  call’d 
Plotters,  tile  one  thereof,  viz.  the  relation  to  prove  the  negative  part  of 
the  Dittay,  and  that  the  Pannel  had  no  warrant  from  the  Lord  Rea:  and 
for  Verifying  the  affirmative,  that  the  Lord  Rea  difclaimed  the  fame  ufes, 
tbs  faid  Lord  Rea’s  depofitions.  And  where  it  is  alledged,  that  the  Dit- 
tay,- f‘>  far  as  it  is  founded  upon  the  Lord  Re/t-’s  depofition,  is  not  relevant 
againft  the  PanncI,  becaufe  he  is  the  Panncl's  party,  and  becaufc  he  was 
not  fworn,  and  not  in  prefenec  of  parties,  quod ejl  tejiis  fmgularis,  and  not 
fubferibed  by  him;  it  is  anfwered,  firft.  That  the  negative  point  Jier  Je  i» 
fufficicnt  to.  infer  the  relevancy  of  the  Dittay  in  this  point ; that  he  wave 
them  up  as  Plotters,  without  any  warrant  of  the  relation  from  the  Lord 
Rea,  whilk  is  clear,  by  conferring  the  lift  of  repreferitation,  giveu  in  by 
the  PanncI  ( wherein  they  are  called  Plotters),  with  the  faid  Lord  Rea’s  re- 
lation. Whereby  it  is  evident  that  the  reprefentation,  given  in  upon  the 
16th  of  May,  could  have  no  warrant  of  the  relation,  whilk  in  chePannel's 
depofuions  is  affirmed  to  have  begun  upon  the  1 3th  of  May,  and  elofed  the 
iRtli  nf  May,  and  deliver’d  to  tile  Lord-Treafurer  to  be  given  in  to  his 
Majefty.  Within  the  whilk  relation  there  is  not  a word  of  tile  faid  three 
Earls;  neither  can  the  PanncI  pretend  ignorance  hereof,  in  refpect  he  in 
his  own  depofition  grants  and  confcifctli,  that  the  Lord-Treafurer,  to  whom- 
they  were  remitted  by  his  Majefty,  defired  to  give  in  the  relation  in  writ- 
ing, conform  to  the  whilk  the  Pannel  and  the  Lord  Rea  went  together  and 
confumcd  the  whole  night  in  drawing  the  find  relation  ; whilk  night  was 
the  niglir  or  evening  of  the  faid  iyth  of  Jlh/y,  whereupon  firft  they  ap- 
peared before  his  Majefty.  And  the  Panned  having  given  in  the  reprefen- 
tation of  the  prime  Agent  and  the  Plotters  upon  the  16th  day  preceding, 
he  could  not  have  omitted  fuch  a fubiiantial  point  of  the  relation,  which 
fo  nearly  touch'd  the  Marquis  and  the  three  Noblemen  aforefaid,  and  the 
Panncl's  own  exoneration.  Like  as  the  PanncI  himfclf  with  his  own  hand 
wrote  up  and  drew  off  the  faid  Lord  Rea's  Papers  the  faid  relation  of  the 
J 8th  of  May:  So  that  the  PanncI  can  never  affirm,  that  he  had  any  War- 
rant from  the  faid  relation  for  branding  the  Marquis  as  prime  Agent,  and 
the  faid  three  Noblemen  as  Plotters.  And  as  to  the  Arguments  made 
againft  the  Lord  Rea's  depofition  ; 

Firft,  rhe  feme  is  not  ufed  per  f* , but  jointly  with  the  other,  Et  jttnSla  , 
plena  ficiunt  fiTtm.  Next  the  Lord  Are  is  not  the  Pannel  his  party,  fed  ejl 
author  & mandator  gum  teneiatur  edere,  otherways  he  would  have  been  him- 
felf  culpable  of  Treafon,  or,  a delator  of  Treafon  againft  the  faid  Noble- 
men, ftena  tufsonis  vtl  tnutopatbeias  by  Act  of  Parliament,  made  by  King 
James  VI.  Par.  it.  Cap.  42.  Next,  Nulla  necejfttas jurisjurandi  quia  non 
tej/is  fed  anther  a no  nuncupatus.  And  the  Angularity  cannot  be  objected, 
becaufe  he  ufed  him  ianquam  fmgnlarem  id  fohun,  to  warrant  his  declara- 
tion ; anJ  for  prefent  he  could  not  be,  if  the  Lord  Rea  had  been  examined 
tunquarn  tejiis,  as  the  Pannel  alledges  : and  as  to  the  authenticknefs  of  the 
C-.py  of  the  Relation,  it  is  approven  by  the  Pannel,  and  he  cannot  be 
heard  to  objedfc  againft  the  authenticknefs  thereof,  nor  of  the  other  Copies  ; 
becaufe  they  are  lubfi  ribed  by  the  faid  five  Councillors,  and  have  the  W ar- 
rant of  his  Majefty’s  mifitve  Letter  directed  to  the  Council:  which  the 
Pannel  for  reverence  of  his  Majefty’s  Letter,  and  of  the  Councillors  fub- 
feribers  of  the  faid  Copies,  has  acknowledged  as  true.  And  therefore  can- 
not be  heard  to  object  againft  the  remanent,  whilk  has  the  like  folemnity 
of  his  Majefty’s  Letter,  and  eonfcqucntly  the  fourth  Allcdgeance  ought  to 
be  repelled. 

Quints , I t is  alledged  for  the  Pannel  by  his  Prolocutors,  That  as  to  the 
particulars  of  his  Ditray,  the  Pannel  purges  every  one  of  them  in  manner 
following;  viz.  The  firft  particular  point  is  not  relevant,  bccaufc  that  the 
Pannel  a:  his  firft  meeting  with  his  Majefty  upon  the  17th  of  May  didfig- 
nity  to  his  Majefty,  that  the  bufinefs  was  a Treafon  againft  his  Majefty* 
ami  that  the  Party  was  the  Marquis  of  H -millm,  as  ne  was  informed-  | 
This  Article  enforces  not  againft  the  Pannel,  that  he  is  a Leafing-maker 
and  Forger,  but  clearly  frees  him  thereof,  bearing  at  he  was  informed.  Whilk 
Article  bring  the  Sum  and  Sttbftancc  of  the  whole  Dirray,  having  the  ** 
forcf.-.id  CUufule  (as  he  was  informed)  annex'd  thereto,  inforccs  of  ntcef- 
fity  the  fame  Claufulc  to  all  the  particulars  of  the  Dittay  comprehend^ 
under  the  laid  General,  quia Jetnper fpecialia generalilus  infant.  And  that  the 
Pannel  Ipakc  it  by  information,  it  is  clear  bv  the  Panncl’s  Depofu«>ni 
upon  live  20  and  24  Days  of  June , and  by  the’Lord  Rea's  Depofition  tl* 

21  of  June,  acknowledging  the  Panncl’s  Examination  to  be  true  in 
Points,  in  fofar  as  the  feme  concerns  the  Knowledge,  Words  and  A'Ss°r 
the  Lord  Are,  and  by  the  Relations  maJe  by  the  Lord  Rea  and  feb" 
ferib’d  by  him,  and  other  Relations  made  by  the  find  Lord  Rea  to  the 
cl  by  YVord,  as  the  Panncl’s  own  Depofition  bears.  Neither  was  it 
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heard  or  pradlis'd,  that  any  Subject  being  neceffitated  by  the  Law  to  reveal 
tvhat  may  concern  the  King’s  Majefty  or  the  Sate,  and  revealing  the  fame 
with  his  informer  therein,  and  coniiantly  abiding  thereat,  and  willin'*  to 
maintain  the  fame  upon  any  Torture  or  Trial  whatfomever;  that  the  Re- 
veller, upon  the  Party’s  denial,  (hould  be  call’d  in  queftion  of  his  Life, 
as  the  Deviser  and  Forger,  or  the  fame  to  work  any  ways  again#  the  Re 
verier  ; and  which  if  it  fliould  now  take  place,  and  begin  to  be  a prepara- 
tive again#  the  Pannel ; it  were  to  give  way  and  occafion  to  all  treafon- 
able  Exploits,  and  that  fccurely,  bccaufe  none  would  or  durft  reveal  the 
fame. 

Next,  as  for  the  Li#  of  Names  of  the  principal  Agent  and  Plotters  re- 
prefented  to  the  Lord-Treafurer  the  16th  of  May.  affirmed  to  be  forged 
and  invented  by  the  Panncl  himfelf  without  any  Warrant  from  my  Lord 
Rea,  conform  to  the  Pannel’s  depoiition  upon  (he  2.th  and  24th  days  of 
June  la#,  none  of  the  Pannel's  depofitions  forefaid,  to  the  whilk  thcDit- 
tay  remits,  bear  any  fuch  Confcflion  or  Forging  by  the  Panncl ; but  bears 
exprcfsly  the  Lord  Rta’ s relation  to  him  in  Doth  the  PanneTs  depofitions, 
which  is  fufficient  for  an  informer. 

It  is  afkcd  by  the  Pannel,  That  whereas  it  is  allcdged  by  my  Lord  Ad- 
vocate, that  the  Pannel  could  never  aferibe  any  true  Caufe  or  Knowledge 
in  the  Li#  or  i -presentation  wncre  the  Lord  Marquis  is  named  prime 
Agent,  and  the  laid  Earls  of  Haddington , Roxburgh,  and  Eutcltugh , Plot- 
ters; bccaufe  the  Lord  Advocate  affirms,  that  the  relation  was  given  in 
upon  the  i8th  day,  and  the  Lift  prel'cnted  to  the  Treafurer  the  16th  day; 
ar.d  to  the  Pannel  could  haveno  juft  reafon  why  thefe  contained  in  the  Lift, 
were  not  contain’d  in  the  relation,  which  was  pofterior.  The  Pannel  affirm’-, 
that  howfoever  the  Lift  was  given  in  before,  the  reafon  thereof  is  thus  : 
The  Lord  Advocate  making  mention  of  his  relation,  diftinguiflies  not  be 
twixt  a relation  by  Word,  and  another  by  Writ ; but  fo  it  is,  that  my  Lore 
Rea  made  relation  to  the  Pannel  upon  the  13th  of  May  of  the  whole  things 
contain’d  in  the  Relation  upon  the  18th  o f A'lay,  as  appears  evidently  by  the 
Pannel’s  ill  and  2d  Depofitions,  and  upon  the  14th  and  j 5th  days  my  Lord 


( 27*  ) 

Rea  renewed  the  difeourfe  concerning  my  Lord  Seaforth , and  explain* 
himfelf  in  the#  particulars  concerning  the  Earls  of  ijadJingtm  and  R:x- 
burgh,  anent  their  being  upon  the  Secret  and  CounlcI  of  the  Marquis's 
courfes;  That  it  was  reprefented  upon  the  14th  and  15th  days,  the  Lord 
Rsa  and  the  Pannel  being  both  at  Greenwich,  return’d  upon  Monday  morn- 
ing, being  the  t6tn  day,  to  London  ; at  which  time  the  Pannel  went  unto 
the  Lord-  Treafurer,  and  there  fell  in  difeourfe  with  the  Treafurer  on  the 
bufincls  concerning  the  Marquis’s  Power  in  Scotland,  and  Fricndfbip  with 
the  Panncl,  and  to  lbew  his  Lordfhip  he  would  1st  him  know  was  very 
orcat ; and  fo  came  forward  (o  the  Pannel’s  own  Houle,  and  wimc 
keprefentation,  and  delivered  the  fame  to  the  Lonl-Treafurer,  which  was 
done  upon  the  ifcth  day,  being  Monday.  And  where  my  Lord  Advocate 
alledges,  that  there  could  be  no  ground  for  this  reprefentation  before  the 
giving  in  thereof  from  tny  Lord  Rea’s  written  relation,  bccaufe  the  repre- 
fentation  preceded  it  in  time,  and  the  Plotters  were  not  nam’d  in  the  re- 
lation, whilk  therefore  followed  upon  the  18th  of  May,  anfwers  the  ver- 
bal relations  concerning  the  Plotters  made  by  the  Lord  Rea  to  the  Pannel 
preceded  the  fcriptural  relations  given  in  to  the  Treafurer;  yea  and  :h6 
representation  both,  becaufc  done  upon  the  14th  and  15th  days  of  May, 
the  reprefentation  being  upon  the  16th,  and  the  written  relation  upon  the 
tilth.  Neither  was  it  needful  to  the  Lord  Rea  to  make  that  relation  in 
this  paper,  which  he  had  made  to  the  Panncl  before  by  word,  like  as  there 
are  fundry  other  things  in  the  Pannel’s  depofitions,  whilk  are  not  fet  down 
m that  written  relation.  Firft,  bccaufe  in  all  the  written  relation,  no 
mention  is  made  of  my  Lord  Seafonh , or  any  thing  proceeding  from  him  ; 
if  of  nothing  from  him,  why  then  of  the  Grounds  of  the  PanneTs  repre- 
lentation,  whilk  was  had  from  my  Lord  of  Seaforth  ? 

The  Juftice  continues  all  farther  di  (nutation  and  reafoning  in  this  mat- 
ter (by  reafon  of  the  latenefs  of  the  Night)  to  the  Morn  the  2d  of  th  s 
Month  of  December,  and  ordains  the  Panncl  to  be  returned  to  Ward  to 
remain  therein  in  the  mean  time;  the  Pcrfons  alfo  warn’d  atudASia  to  the 
morn,  all  Pcrfons  under  the  pain  of  a thoufand  Marks. 


for  Calumnies  and  jlanderous  Speeches , See. 


Curia  Juftidaria  S.  D.  N.  Regis  ten!'  in  prartorio  burgi  de  Edinburgh,  fecundo  die  menfis  Dcccmbris,  Anno  Don.  Millcfimo,  Sexcentefimo , 
Triccfimo  primo,  per  Honorabiles  & Difcretos  Viros , Magiftros , Alexandrian  Colville  de  Blair,  i£  Jacobum  Robertoun,  Advccatum 
Juftiri, trios  deputatos  nob: hs  C£? potentis  Corns  tis  IVHlicbm  Comitis  de  Strathcrnc,  tA  Monteith,  Dorn.  Grahamc,  Kilbryde,  fA  Kynpont! 
pr.ejidis  fecreti  Cor.cilii  cA  JuJlidarii  generalis  did!.  S.  D.  N.  Regis,  totius  fui  Regni  Scotis,  ubiiibet  ccnftitut.  Seeds  vocatis  cA 
Curia  legitime  affirmata. 


Ir.tran' 

’A  ME  S Lord  Uchihrit,  delated  of  the  Crimes  forefaids,  contained  in 
his  Dittay. 

Purfuer. 

Sir  Thome  Hope  of  Craighall,  Knight  and  Baronet;  his  Majcfty’s  Ad- 
vocate for  his  Highnefs’s  Entries. 

Prolocutors  In  Defence. 

Mr.  Robert  Namne,  1 

Mr.  Alexander  Pierfin,  7 Advocates. 

Gilbert  Ncifon,  3 

Thefaid  'fames  Lord  Uchiltrie  by  himfelf  repeats  the  former  firft  alledgc- 
Snce,  word  by  word,  as  it  (lands,  and  cikis  thereto,  that  he  can  noways 
be  in  mala  fide : That  the  Grounds  of  his  reprefentation  preceded  not  his 
written  reprefentation  hoc  Arguments,  as  it  is  allcdged,  bccaufe  the  Lord 
Rea  had  omitted  in  his  relation  to  make  mention  thereof ; whereas  my 
Lord  Rea's  fa£ts  cannot  make  the  Pannel  guilty  fimply ; neither  can  his 
omiffions  take  away  the  (Length  of  the  PanneTs  Arguments  of  his  inno- 
cency  : For  it  was  the  Pannel’s  part  to  follow  him,  and  not  to  lead  him  ; 
to  reveal  afTertions,  and  not  to  indite  afierrions  to  him.  Neither  was  the 
Panncl  under  any  juft  caufe  of  fear  that  his  omiflion  could  endanger  him 
in  the  point ; bccaufe  he  was  confeious  to  himfelf,  that  my  Lord  Rea 
had  told  him  the  grounds  of  his  reprefentation  of  before,  viz.  upon  the 
14  th  and  15th  days  of  May,  by  verbal  relations  thereof  upon  thefaid  days. 
The  Pannel  likewife  knew  that  there  was  a fccond  relation  wrote  of  fun- 
dry  other  particulars  to  be  made  by  my  Lord  Rea  fuhfequent ; among  the 
whilk  lie  knew  the  Grounds  of  his  preceding  verbal  relations  of  his  re- 
prefentation  was  to  be  juftified  and  cleared.  So  by  thefe  rcafons  the  Lord 
Rea's  omiffion  of  the  grounds  of  the  PanneTs  reprefentation  out  of  his 
fcriptural  relation,  to  tempore,  can  give  nojuft  ground  to  invalid  or  infringe 
the  truth  of  the  PanneTs  aflertion.  That  my  Lord  Rea  by  verbal  relation 
preceding  both  the  reprefentation  and  that  written  relation,  had  told  him, 
that  the°Earls  of  Haddington  and  R xburgh  were  upon  the  Council  and 
fccret  of  the  bufinefs  informed  againft  the  Lord  Marquis.  The  fame  la# 
Argument  holds  good  likewife  for  my  Lord  Euccteugb  ; and  as  to  the  re- 
prefentation in  general,  the  Panncl  declares.  That  it  was  written  and 
given  in  upon  a Difeourfe  of  my  Lord  Treafurer’s  inquiry  fortheFriend- 
lliip  of  the  Marquis  in  Scotland  by  Blood  or  Intereft;  whereby  conjefture 
might  be  made  of  his  power  fuppofirive,  if  his  Friends  had  joined  to  him. 
And  this  is  clear  by  the  very  Writ  itfclf,  in  naming  it  a reprefentation, 
and  not  an  information,  accufation,  nor  relation.  The  general  drain  of 
the  Writ  likewife  evidences,  that  there  was  no  intent  by  that  Writ  to 
reflefl  in  any  thing  concerning  the  Lord  Marquis  or  thofe  three  Noble- 
men. Becaufc  the  reprefentation  containing  one  fide  and  a half  of  paper, 
that  whilk  concerns  thefe  Noblemen  originally  will  fcarce  take  up  two 
long  lines.  Whereby  it  is  manifeft,  that  the  intent  of  the  Pannel  was 
tnoie  to  illuftrate  other  things,  viz.  The  alliance  and  intereft  in  blood  of 
tlic  Noblemen  to  thefe  firft  four,  than  any  intent  of  cither  delating  or  in- 
ferring any  crime  or  fail  againft  thefe  firft  four;  but  todiftitiguidi  byway 
of  narration  betwixt  the  one  and  the  other.  And  altho’  this  be  faia,  the 
Panncl  attefts,  that  the  mentioning  of  thefe  Noblemen  fucceeding  the  firft 
four,  be  taken  in  no  evil  part,  for  he  attefts  no  meaning  to  that  effeft, 
Whilk  the  Pannel  thinks  Chriftian  Charity  will  not  prefume  ; his  Wife’s 
Son,  his  Children's  Brother,  the  prop  of  his  providence  under  God,  and 
of  his  Wife  and  Children,  the  Earl  of  Cajfih  being  one;  and  the  Marquis 
of  Huntley  his  Chief  by  his  Mother,  his  good  Dame,  Brother’s  Son,  who 
faved  the  PanneTs  life,  and  for  whom  the  Pannel  has  ventur’d  his  life, 
or  any  of  his ; can  it  be  prelumed  that  the  lmpannelled  would  have  in- 
tended malice  to  that  Mafs,  wherein  thefe  two  helped  to  make  up  the  con- 
flrutftion  ? Neither  doth  it  appear  by  any  intent,  that  any  thing  was  meant 
by  the  reprefentation,  but  an  explanation  of  Noblemen's  power  in  Scotland. 
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Neither  let  this  be  thought  any  new  invention,  or  new  cxalanation  ; be- 
caufc it  is  mentioned  before  that  allcdged  by  my  Lord  Advocate  in  the 
Dittay,  and  acknowledged  thereby  ; neither  can  it  be  prelumed,  that  thefe 
words,  prime  Agent  and  Plotters,  can  import  an  information  of  any  thin«r, 
bccaufe  all  direct  affirmations  mult  be  enunciation,  and  j*nift  have  fuum 
vinculum  to  join  the  Subject  and  the  Attribute  together.  Which  Vinculum 
and  connection  of  it  want  no  enunciation  ; if  no  enunciation,  no  affirma- 
tion, nor  lye.  But  fo  it  is,  the  Words  prime  Agent  have  no  Vin.ulum, 
nor  the  word  Plotters  fimply  has  no  Vinadum  betwixt  them  as  Attributes, 
and  the  pcrfons  named  as  the  Subject,  and  therefore  no  enunciation,  nor 
affirmation,  nor  lye.  And  where  my  Lord  Advocate  in  his  Dittay  affirms 
that  it  is  manifeft  by  the  Pannel’s  own  depoiition,  the  truth  of  the  Dittay  \ 
and  in  the  difpute  ydlcrday,  produces  a particular,  that  the  Panncl  fbou’ld 
have  deponed,  that  the  Lord  Rea  faid,  that  he  had  no  certainty  of  the 
bufinefs ; this  can  no  ways  fortify  the  affumption  of  the  Dittay.  Bccaufe 
the  PanneTs  depoftiion  fays  not  that  the  Lord  Rea  had  certainty,  but 
whether  he  had  certainty  or  no,  the  words  whilk  the  Pannel  ..Hedges  was 
told  to  him  by  the  Lord  Rea ; for  the  PanneTs  depofition  depends  not  up- 
on a Jcientia  certa,  but  relatio  certa,  that  he  fpake  it  to  the  Panncl  as  he 
has  deponed.  As  to  the  third  Article  of  the  Dittav,  anent  the  PanneTs 
proceeding  and  Ipeeches  to  his  Majefty  the  23d  of  A/or,  to-wit,  Sir,  ye 
know  the  bufinefs , but  know  not  the  time  -,  Sir,  either  do,'  or  die ; this  Ar- 
ticle enforces  not  upon  the  Pannel  lying  to  His  Majefty.  For  the  Lord 
Rea,  and  the  Pannel  upon  his  information,  both  had  acquainted  his  Ma- 
jefty  with  the  bufinefs,  fo  that  the  Panncl  might  truly  fay.  Sir,  ye  kn-.w 
the  bufinefi  ; and  it  is  as  true,  that  the  Pannel  knew  not  the  time.  As  to 
the  words  do  or  die,  that  is  a ufual  phrafe  of  fpcecb,  and  imports,  Sir,  fie 
to  your  fafety,  till  thefe  informations  had  been  clear’d,  and  is  of  itfclf  a 
faithful  advice  to  his  Majefty,  and  not  a malicious  Counfel ; and  advice 
for  to  prevent  the  King’s  Majefty  his  harm,  and  not  to  draw  harm  upon 
any  other:  like  as  the  words  themfelvcs  inforccs  not  againft  the  Panncl, 
as  the  Dittay  bears;  but  does  very  well  admit  a harmlefs  fenfe,  and  (hould 
be  interpret  to  the  bell  meaning  the  words  may  admit.  £h,ia  de  jure  etiam 
in  dubiis  id  obfeuris  quod  minimum  id  btr.igniut  fequin  ur.  Leg:  r.ona  id  5 (j 
de  Regulis  juris  ; id  in  amb/guis  erationibus  maxima  fenteniia  fpeelandaefi 
ejus  qui  eas  protulct.  Lege  9b.  ibidem ; id  quoiies  idem  fir, no  daas  fenientiss 
expnrnk,  ea  potijfmum  accipienda  rfi,  qua  rei  gerenda  apihr  eft,  a’,, bit  autem 
opersm  epeprimi  reus  dicta  verba  at  cui  lieito-,  to-wit,  the  revealing  of  pur- 
pofes,  he  heard  againft  the  King  3nd  State.  Dn-.ique  in  pernaiibvs  caufis 
fimher  benignius  interpretandum  eft.  And  therefore  thcPanncl's  fpeakin-* 
and  infilling  with  the  King’s  Majefty  to  fee  to  his  own  fafety,  (hould  be 
referred  to  its  own  caufe;  to-wit,  the  PanneTs  moll  bountfen  duty  and 
tender  love  to  the  King's  Majefty,  his  welfare,  and  to  the  State  of  die 
Kingdom,  fearing  their  faith,  upon  that  relation  that  had  been  made  to 
him.  And  alfo  fearing  his  own  faith,  if  that  he  (hould  have  been  found 
any  ways  remifs  or  (lack  in  not  infifting  with  his  Majefty  to  prevent  thofe 
evils  and  trcafonablc  plots,  fo  often  related  and  repeated  to  him ; and 
whilk  the  Pannel  then  feared  to  have  been  Treafon,  and  to  have  come 
beyond  Sea.  And  (hould  not  be  attributed,  as  the  Dittay  bears,  to  any 
malicious  Counfel,  or  Purpofc  of  the  Pannel,  for  mitigating,  or  (Hiring 
up  of  his  Majefty,  toany  fudden  and  violent  courfe  againft  the  Marquis’s 
life  and  honour ; as  the  Panncl  attefted  before  God,  to  have  been  his*  true 
meaning.  Like  as  he  in  his  Examination  in  June,  upon  the  21ft  thereof, 
depones,  that  upon  Sunday  Morning,  whilk  was  that  day  headvifed  the 
King's  Majefty  with  thefe  former  words,  was,  that  he  (hould  no  to  London 
for  more  fafety,  and  that  the  Panncl  had  no  other  end  of  fpcaking  of  the 
words  forefaid’. 

Item,  The  words  do  or  die,  can  be  no  Leafing,  becaufc  they  are  not 
words  of  affirmation,  but  of  counfel  or  advice. 

As  to  the  Paper  of  Names,  whilk  the  Dittay  affirms;  the  Pannel  has 
confcUed  to  be  made  by  himfelf,  arid  tha;  the  Lord  Rea  was  nut  privy  to 
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the  making  thereof  nor  delivery  oC  the  fame  to  the  Lord-Treafurer  ; it  is 
anfwered,  ^hefe  words  made  by  yourfclf,  is  written  with  your  own  hand,  fo 
purported  to  be  by  the  Dittay  itfelf,  in  that  article  anent  the  lift  of  names 
delivered  to  che  Treafurer.  To  the  writing  of  the  whilk  paper  with  Pen 
and  Ink,  and  to  the  infant  delivery  thereof,  by  the  Panncl  to  the  faid  Lord- 
Treafurer,  the  Lord  Rea  was  not  privy,  he  not  bcingprdent  with  the  Pan- 
nel  at  that  time;  but  docs  no  ways  enforce,  that  the  names  and  matter  of 
that  written  paper  was  forged  and  devifed  by  the  Pannel.  But  by  the  con- 
trary, the  Panne!  by  his  depofition,  made  the  20th  of  June,  whilk  bears, 
that  after  the  Lord  Rea  had  revealed  to  him  the  particulars,  he  defired  the 
Pannel  to  acquaint  his  Majefty,  or  the  Lord-Treafurer  therewith  ; leav- 
ing to  the  Pannel  his  own  free-will,  whether  he  Ihould  acquaint  him  there- 
with by  word  or  writ.  Et  hie  maximt  Jptftanda  tjl  finteniia  prefer  ritts, 
who  is  noways  contraiy  to  himfclf  in  Ins  dcpofitions;  but  whilks  both 
fubfifts  in  their  own  true  fenfe. 

As  to  the  Article  bearing  the  Panncl  in  his  Examination,  being  in- 
quired for  what  caufe  he  did  name  the  Lord  Marquis  to  be  prime  Agent; 
and  that  the  Pannel  affirmed,  that  he  could  aflign  no  true  reafon  nor  war- 
rant from  the  Lord  Rea  : it  is  anfwered,  that  the  Pannel  is  not  obliged  to 
give  any  true  caufe.  But  that  the  Lord  Rea’s  relation  to  him  qualis  quath 
ts  a fufficient  Warrant. 

Seconds , The  PannePs  depofition  upon  the  24th  of  June  bears  the  con- 
trary of  the  faid  Article,  and  affigns  the  caufe  to  be,  that  the  Lord  Rea  had 
told  him,  that  the  Lord  Marquis’s  followers  had  faid,  the  intent  of  the 
Marquis’s  Levies  was  to  invade  Scotland  or  England.  As  alfo  the  Pannel’s 
Examination  upon  the  20th  of  June  purports,  that  upon  the  13th  of  May, 
the  Lord  Reacxmo  to  the  Pannel’s  chamber,  and  there  putting  the  Pan- 
nd  in  mind  of  their  former  fpeechcs,  told  the  Pannel  that  the  purpofeof 
the  Marquis  of  Hamilton’s  Levies,  as  divers  of  his  Commanders  and  Follow- 
ers had  inform’d  him,  was,  that  cither  they  (hould  not  go  out  of  England  or 
Scotland,  or  if  they  did,  they  fliould  return  to  England  or  Stotland , and  fur- 
prize  the  King’s  Houles  in  Scotland,  viz.  the  Caftles  of  Edinburgh , Snive- 
ling and  Dumbarton,  and  fortify  themfclves  in  Leith,  under  the  pretence  of 
training,  and  fliould  take  Berwick,  and  fo  march  forward  into  England : 
and  that  tire  intention  fo  to  do,  was,  as  the  Lord  Rea  faid,  that  he  was  fo 
informed,  and  as  the  depofition  in  itfelf  bears. 

‘Tertis,  The  Lord  Rea’s  written  relations  of  divers  perfons  difeourfes  to 
the  fame  purpofe,  .of  the  whilk  he  was  informed  by  themfclves  ; whilks 
written  relations,  although  they  be  written  on  the  18th  of  May  laft,  yet 
are  of  matters  and  purpolcs  that  palled  long  before,  and  related  of  before 
to  the  Panncl  by  word,  by  the  faid  Lord  Rea. 

Quarto,  The  Lord  Rea  at  his  firft  coming  to  his  Majefty  in  this  bufinefs, 
in  the  Panncl’s  hearing,  being  afked  of  the  King's  Majefty,  why  he  had  not 
told  his  Majefty  foonerof  it;  the  faid  Lord  Rea  anfwered,  becaufe  it  con- 
cerned fo  near  the  Marquis  of  Hamilton , who  was  fo  near  to  his  Majefty  ; 
he  was  afraid  to  communicate  the  fame  to  his  Majefty  immediately,  as  the 
faid  Lord  Rea's  depofition  taken  upon  the  21ft  of  June  purports. 

Item,  The  Lord  Rea’s  depofition  made  upon  the  21ft  of  June,  wherein 
he  depones,  that  he  faid  he  fliould  bring  as  honeft  a man  as  himfelf,  that 
would  tell  to  the  Lord  Marquis’s  face  more  nor  the  Lord  Rea  would  do  ; 
fo  all  1 hat  the  Pannel  fpake  herein,  was  by  Information,  and  fo  therein  is 
no  Forger,  nor  maker  of  Lcaiings. 

Item,  The  Pannel’s  depofition,  taken  upon  the  20th  of  June,  bearing  that 
the  Pannel  told  the  Lord-Treafurer,  That  the  Lord  Rea  told  him,  he  had 
yet  more,  and  would  fay  fo  much,  as  the  Lord  Marquis  would  not  have 
a face  to  deny  it ; whilk  the  Lord  Rea  then  prefent  affirmed,  in  fo  much 
as  the  Lord-Treafurer  faid,  then  is  the  bufinefs  at  an  end,  there  needs  no 
more  writing.  And  this  Article  before  repeated,  the  Pannel  affirms,  that 
the  Lord-Treafurer  of  England  heard  thefe  words,  and  did  affirm  the  fame 
hefore  the  King’s  Majefty  and  Council  of  England,  upon  the  peril  of  the 
Pannel's  head. 

Item , As  to  the  Article  bearing  the  Lord  Rea’s  declaration  upon  the  21ft 
of  June,  that  he  knows  nothing  againft  the  perfon  of  the  Lord  Marquis, 
but  that  the  Marquis  was  as  good  a Subject  as  any  the  King  had  : it  is 
anfwered  thereto  by  the  Pannel,  that  his  depofition  and  reprefentation  de- 
pends not  upon  the  Lord  Rea’s  knowledge,  but  upon  his  relation  made  to 
the  Pannel.  And  that  declaration  of  the  Lord  Rea’s  takes  not  away  the 
relation  made  by  him  to  the  Pannel,  and  doth  not  infer  making  and  forg- 
ing of  Leafings  in  the  Pannel  without  warrant  from  him ; this  fpccially 
being  confidercd,  for  weakening  and  infringing  of  the  Lord  Rea’s  oppo- 
fltions  to  the  Pannel’s  dcpofitions,  that  my  Lord  Rea  having  faid  thefe 
words  in  prefence  of  the  Treafurer  of  England,  and juftified  by  the  Lord- 
Treafurer  of  England,  in  prcfcnccof  his  Majefty  and  Council  of  England, 
that  the  Lord  Rea  would  fay  fo  much,  as  the  Marquis  Ihould  not  have  the 
face  to  deny  it ; and  now  he  fays  that  he  knows  nothing  anent  the  Mar- 
quis’s perfon:  whilk  are  contradi&ory  to  himfclf,  and  renders  himfelf  not 
fufficient  to  improve  the  Pannel’s  dcpofitions. 

Item,  Here  the  Panncl,  in  this  place,  repeats  the  objections  of  the  nul- 
lities, made  againft  the  Lord  Rea’s  dcpofitions,  fo  far  as  the  fame  may  be 
prejudicial  to  the  Pannel. 

Item , As  to  the  Article,  bearing  that  the  Pannel  being  afk’d,  by  what 
warrant,  he  call’d  the  three  Earls  Plotters;  and  that heanfwer’d  that  the 
Lord  Rea  had  told  him,  that  the  Lord  Seaforth  had  affirm’d  to  him,  that 
the  Earlsof  Metres  and  Roxburgh  were  acquainted  with  the  particulars  and 
fecrcts  of  that  bufinefs ; declaring  therewith,  that  the  Lord  Rea  had  affirm’d 
the  fame  to  him,  hefore  he  gave  in  the  paper  of  reprefentation  to  my  Lord- 
Treafurer.  Albeit  the  Lord  Rea,  by  his  depofition  the  24th  of  June,  de- 
clar’d, that  the  firft  time  the  Lord  Seaforth  had  fpecch  with  him,  anent 
the  faid  two  Earls,  and  their  being  privy  to  the  Marquis’s  bufinefs,  was 
upon  the  Monday  after  the  Marquis’s  coming  out  of  Scotland , and  not  be- 
fore and  fo  after  the  reprefentation  given  in  to  the  Treafurer  upon  the 
16th  of  May,  containing  the  names  of  the  Plotters  and  A&ors ; at  whilk 
time  the  Panncl  could  not  truly  affirm  any  information  from  my  Lord  Ren: 
to  the  whilk  it  is  anfwer’d  by  the  Pannel,  that  he,  by  his  depofition  made 
the  24th  of  June,  has  declar’d,  that  all  the  underftan'ding  the  Panncl  had 
in  the  hulinefs,  came  to  him  from  the  Lord  Rea,  alfo  by  his  depofition 
the  20th  of  June. 

Item,  The  Lord  Rea’s  granting  of  the  fpeech  himfelf,  anent  che  two 
Earls,  makes  prefumption  againft  the  laid  Lord  Rea , likewife  for  the  time. 


6 Car.  I.  ( 276  ) 

Quia  diBc  fa€s  prefnppanunt  id  tralun!  fe  cum  fuis  erreumftantiis : neither  is 
it  probable  nor  ordinary,  that  there  Ihould  be  that  fa  ga  city  of  fpiritin  the 
Pannel,  as  to  prcls  what  the  Lord  Rea  fliould  make  to  him  fo  long  before, 
Quid  non  prafumitur,  fid  prafumpsia,  pro  eo  eft,  quod  Mtwme  eft,  ficundum  na- 
turatn  toto ; tilulo  de  prefumptionibus.  And  fo  this  article  enforces  not 
againft  the  Panncl,  that  he  is  maker  and  forger,  bccaufe  the  Lord  Rea  de- 
nies not  limply,  but  the  time  of  the  Pannel's  depofition  thcreanent,  whilk 
is  no  Leafing.’ 

Item,  The  Panncl  in  his  Examination  upon  the  wthofjune,  in  the  courfe 
and  order  of  the  depofirions  thereof,  whilk  is  the  order  of  time,  before  the 
article  anent  the  reprefentation  of  the  lilt  of  names  to  the  Lord-Treafurer; 
he  depones,  that  the  Lord  Rea  had  cold  him,  that  he  had  fpolcen  with  the 
Lord  Seaforth,  and  had  underftood  that  from  him ; whilk  general  has  no 
other  meaning  but  that  whilk  is  particulariz’d,  by  the  faid  Lord  Rea’s  Ex- 
amination upon  the  24th  of  June ; in  that  article  thereof,  bearing  that  the 
Lord  Rea  did  affirm  to  the  Panncl,  that  he  heard  the  aforefaid  report  of  the 
two  Earls,  before  the  Pannel  made  or  deliver’d  the  paper  of  reprefenta- 
tion. 

Item,  The  Lord  Rea’s  depofition  upon  the  24th  of  June,  bears  not  the 
Lord  Rea  to  deny,  that  he  did  affirm  to  the  Pannel,  that  he  heard  the 
report  of  the  faid  two  Earls  from  the  Lord  Seafor  th,  before  che  Pannel  made 
or  deliver’d  the  paper  of  reprefentation  to  the  Treafurer.  But  purports, 
that  the  firft  time  that  the  Lord  Seaforth  had  any  fpecch  with  the  Lord  Rea, 
touching  the  two  Earls,  their  being  privy  to  the  particulars  and  Ecretsof 
the  Lord  Hamilton’s  bufinefs,  was  upon  Monday  3ftcr  the  Marquis's  com- 
ing from  Siotland.  And  fo  that  the  Lord  Seaforth  had  not  fpoken  with  the 
Lord  Rea  thercancnt  a:  that  time;  whilk  is  nothing  to  the  Panncl, 
whether  the  Lord  Seaforth  had  fpoken  with  the  Lord  Rea  or  not.  But 
denies  not  the  forefaid  report  of  the  two  Earls  made  by  the  Lord  Rea 
to  the  Pannel,  whilk  the  Lard  Rea  did  then  affirm,  that  he  had  the 
lame  by  information  of  the  Lord  Scafinb ; neither  is  the  Pannel  obliged 
to  make  good  the  Lord  Rea’s  warrant  herein,  that  the  Lord  Rea  had 
the  fame  by  information  of  the  Lord  Seaforth-,  but  the  qucltion  is,  if 
the  Pannel  heard  the  fame  from  the  Lord  Rea,  before  the  giving  in  of  the 
reprefentation  to  the  Treafurer.  Whilk  the  Pannel  affirms  and  abides  at, 
conform  to  his  dcpofitions,  made  upon  the  20th  and  24th  of  Jur.t,  as  faid 
is. 

Item,  The  Pannel  here  alfo  repeats  all  the  objections  againft  the  Lord 
Rea’s  dcpofitions,  ut  fupra. 

Item,  Anent  the  Article,  bearing,  the  Lord  Rea  to  have  told  the  Pannel, 
that  he  could  not  guefs  who  clfe  Ihould  have  been  in  the  plot,  unlefs  it 
were  the  Lord  Buccleugh ; and  that  the  Lord  Rea,  who  by  his  depofition 
upon  the  24th  of  June  depones,  that  the  Pannel,  and  not  he,  did  name  the 
Earl  of  Buccleugh,  as  one  would  Cake  arms  in  Scotland  to  affift  the  Marquis : 
It  is  anfwered  thereto,  ut  fupra,  that  the  Pannel  by  his  depofition  has  de- 
clared, that  all  the  unJcrftanding  he  had  in  the  bufinefs,  came  to  him 
from  the  Lord  Rea ; as  the  Pannel’s  Examination  bears,  and  whilk  he 
abides  at  as  molt  true. 

Item,  The  Pannel's  depofition  upon  the  24th  of  June,  bearing  the  Lord 
Rea  told  him,  anent  the  Earl  of  Buccleugh,  is  not  limply,  but  cum  c.ittfa , 
bearing  the  Lord  Rea’s  reafon,  wherefore  he  named  him  : and  whilk  reafon 
in  fubftancc  is  granted  by  the  Lord  Rea , although  with  fome  diverfity  of 
words,  at  the  lcaftnot  denied  in  his  Examination  upon  the  24th  of  June. 
And  therefore,  the  faid  Lord  Rea’s  depofition  affirming  the  reafon,  but 
denying  the  naming  the  faid  Lord  Buccleugh,  ought  not  to  be  credited  in 
his  denial ; but  the  Lord  Rea’s  affirming  of  the  reafon,  iuforccs  upon  him 
the  naming  of  the  faid  Earl.  Quia  ratio  confeffa  diet:  praponderat  id  prs- 
fumit  contra  proferentem. 

Item,  The  Lord  Rea’s  fpeeches  to  the  Pannel,  anent  the  Lord  Buccleugh , 
though  conjectural,  necellitate  the  Pannel  to  the  reprefentation,  arid  reveal- 
ing of  the  fame  to  his  Majefty;  cfpecially  feeing  the  Lord  Rea  ftrength- 
eneth  the  fame  with  reafon  wherefore  he  fo  fpake,  to  wit,  that  he  heard 
the  Lord  Buccleugh  (peak  terrible  and  prefumptuous  words  againft  the 
King’s  Majefty,  at  his  own  tabloin  Holland-,  as  the  Panncl’s  depofition 
upon  the  24th  of  June  purports,  and  whilk  is  granted  by  the  Lord  Rea 
himfelf  in  fubftance,  at  the  lcaftnot  denied. 

Item,  The  Pannel  repeats  here  again  all  his  objections  againft  the  Lord 
Rea’s,  dcpofitions ; and  alledges  that  it  was  never  heard  nor  practis’d,  that 
a fubjeCt  being  necellitate  by  the  Law,  to  reveal  what  may  concern  the 
King  or  State,  and  revealing  the  fame  with  his  informer  therein,  and  con- 
ftantly  abiding  thereat,  and  willing  to  maintain  the  fame  by  any  trial  or 
torture,  that  the  revealer,  upon  the  party’s  denial,  Ihould  be  called  in 
queftion  of  his  life,  or  the  lame  any  ways  work  againft  the  revealer.  And 
whilk  if  it  fliould  now  take  place,  and  be»in  a preparative  againft  the  Pan- 
nel, the  fame  were  to  give  way  and  occafton  to  all  treafonable  exploits; 
and  that  fecurely,  becaufc  none  would  or  durft  reveal  the  fame. 

And  further,  where  it  is  affirm’d  by  the  Dittay,  that  in  the  lift  prefent- 
ed  bv  the  Pannel  to  the  Lord-Treafurer,  there  is  defign’d  the  Earls  of 
Haddington,  Roxburgh  and  Buccleugh  to  be  Plotters ; the  Pannel  had  ground 
to  make  the  relation,  no  ways  affirming  any  thing  pofitive;  becaufc  in 
the  Pannel’s  depofition  made  the  24th  of  June,  being  examined  and  afked 
why  in  the  aforefaid  paper,  he  makes  the  laid  Earls  plotters  ; 

It  is  anfwered  in  thedepoiition,  that  the  Lord  Rea  had  told  the  Pannel, 
he  could  not  gucls  who  clfe  fliould  be  in  the  Plot,  unlefs  it  were  the  Earl 
of  Buccleugh  ; whilk  word  Plot,  having  had  relation  to  the  Earl’s  bufinefs, 
muft  alfo  have  relation  to  the  other  two  Earls,  feeing  they  were  fpoken 
of  all  at  one  time. 

It  is  anfwered  by  his  Majefty’s  Advocate,  firft,  to  the  firft  Article  of 
the  fifth  exception,  anent  the  purging  of  the  Pannel’s  fpecch  to  his  Ma- 
jdly,  upon  the  I7th  of  May : By  this  word  that  is  fubjoined,  as  the 
Pannel  is  informed,  whilk  the  proponer  for  the  Pannel  will  have  to  be 
repeated  in  all  the  fubfequent  paflages  concerning  the  bufinefs;  firft,  that 
this  word,  as  he  is  informed , cannot  purge  him,  bec.iofc  he  received  no 
pofitive  information  from  the  Lord  Rea  againft  the  Marquis,  nor  no  war- 
rant to  call  him  Party,  Prime  Agent,  and  to  affirm  to  his  Majefty  the 
bufinefs  was  known  ; to  whilk  Lit  he  fubjoins  his  Counfel,  very  danger- 
ous for  the  life  and  eftate  of  the  Marquis ; whilks  three  are  conjoin’d  to 
infer  againft  the  Panncl,  an  exceeding  of  the  relation  made  to  him  by 
the  Lord  Rea,  and  the  exceeding  of  it,  with  the  Peril  of  the  Noble- 
man* 
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infer  them  by  confequencc.  And  in  matters  of  this  high  Jtrain,  as  of  of  the  Councillors  hi;  Examin2tors;  wherein  is  no  word  of  fee  three  Earls. 
Treafon,  no  illation  by  confequence  is  permiffable,  but  upon  the  peril  of  And  likewife  by  the  Examination  of  the  Lord  Rea  upon  the  2jft  of  June, 
him  that  infers.  For  in  all  the  written  relation  there  is  not  a direct  word  which  is  fuch  like  ; and  when  his  Maiefty  had  remitted  the  Panncl  and 
fpeken  again  ft  the  Marquis,  neither  by  David  Rarnjay,  nor  by  Mr.  Ro-  the  Lord  Rea  to  the  Trea  hirer,  who  directed  them  to  draw  up  the  Lord 
bert  Melarum ; but  allanerly  fome  mad  and  frantick  fpecches  utter’d  by  Rea’s  relation  in  Writ ; the  Panncl  confcileth,  that  he  and  the  Lord  Rea 
Me/drum  upon  his  own  imagination,  or  wife  to  have  it  fo,  for  difturbancc  went  home,  and  fat  up  all  night;  and  that  the  Pannel,  after  the  Lord  Rea 

of  the  eftate,  by  expreffing  the  manner  how  fuch  an  enterprise,  ac-  had  put  the  relation  in  writ,  did  write  the  fame  over  with  his  own  hand, 

cording  to  his  foolife  opinion,  might  be  performed  ; but  not  one  word  or  out  of  the  Loid  Rea’s  papers.  And  yet  net  a word  of  the  relation  of  the 

lyllable.  tnat  Meldrum  heard  it  from  the  Lord  Marquis,  or  from  any  who  three  Earls;  which  would  not  have  been  omitted,  if  it  had  been  truly 

declar’d  they  heard  the  Marquis  fpeak  it.  And  as  to  David  Rear. fa;,  the  done.  And  where  the  Pannel  pretends,  that  the  omiffion  thereof  was  in 
worft  word  that  is  in  his  relation,  is  anent  the  Marquis's  mifeontentment,  refpeft  that  the  relation  contains  allanerly  that  which  was  related  by  the 

and  all  the  Marquis’s  aim  was  to  ufe  his  Levy  for  the  protection  of  Reli-  Lord  Rea  upon  the  13th  of  May,  but  not  that  which  was  upon  14th  and 

gion  ; whilk  aim  and  intention  the  Lord  Rea,  after  his  coming  to  Eng-  15th  of  May ; which  was  learned  of  the  Lord  Sea  forth ; that  alledgcance 
land , clearly  underftood  hy  the  Lord  Marquis  himfelf;  who  employ'd  hath  no  warrant  of  the  relation,  nor  yet  anv  appearance  at  all ; becaufe 
him  to  be  a Colonel  in  his  company,  and  gave  him  this  ailurance,  that  he  in  the  Pannel’s  Examination  upon  fee  2OU1  0/  Jun  , the  Panncl  doth  con- 

that  would  hazard  with  him  in  that  glorious  bufinefs  for  afliftance  of  the  defeend  of  that  which  was  done  upon  the  14th  and  15th  of  May  j but  nor 

King  of  Sweden , ftould  make  ufe  of  him,  with  the  hazard  of  his  fortune  one  word  of  the  Earls,  albci-  in  that  fame  Examination  he  makes  mcn- 
and  eftate:  and  none  of  thefe  paffages  will  quadrate  with  thofe  fpceches  tion,  that  the  Lord  Rea  had  fpoken  vife  the  Lord  Seafsrlh.  And  fic-like, 
fpoken  by  the  Pannel  to  his  Maiefty ; That  it  was  a Treafon,  an  odious  in  the  Examination  of  Donald  L ord  Rea,  upon  the  21ft  of  June,  1631,  and 
Treafon,  and  the  Lord  Marquis  Party,  as  the  Pannel  was  inform’d ; and  that  alfo  the  Panncl’s  own  depofition  forefaul ; that  the  P . ncl  two  days  after 
it  was  the  filthieft  T reafon  that  ever  was  intended,  and  that  the  Pannel  was  the  relation,  which  behoved  to  be  upon  fee  2Cth  of  May  (relation  being 
forry  that  any  Scatfman  feould  have  fallen  into  it,  it  being  a feame  to  the  upon  the  18th),  the  Pannel  brought  fee  Lord  Rea  to  the  Treafurer,  and 
whole  Nation  : whilk  is  a pofitive  affirmation,  not  as  fee  Panncl  was  in-  caufed  him  10  fubfcrioc  bis  relation  ; ar  which  time  the  Panncl  told  the 
formed,  but  as  he  himfelf  did  infer,  upon  the  relation  made  to  him  by  Lord-Treafurer,  that  the  Lord  Rea  had  more  to  fay:  whereupon  the  Lord 
my  Lord  Rea,  who  would  give  the  Pannel  no  affurance  he  had  any  certain  Rea  being  afk’d  what  it  was,  and  wherefore  detained,  the  Lord  Rea  an- 
ground,  whilk  is  manifeft  by  the  Pannel’s  depofition  upon  the  zoth  of  wered,  that  he  had  fpoken  with  the  Lord  Seaforth,  and  had  fundry  parti- 
san/ laft.  And  as  to  the  relation,  albeit  it  avow’d  with  thefe  words  (as  he  culars  from  him,  which  he  did  not  tell  to  the  Lord  Uchiitrie  in  parti- 
es inform’d)  could  give  the  Pannel  no  warrant  to  exprefs  thefe  pofitive  cular,  but  generally  affirmed  to  him  he  would  fay  more.  But  one  or  two 
fpeechcs  to  his  Majcfty,  upon  fee  17th  of  May,  fo  far  Ids  to  the  other  of  days  after,  the  Lord  Rea  went  to  the  Ear!  of  Seaforth , and  then  told  the 
prime  Agent,  and  known  bufinefs,  with  the  fubfequet  " ' r ' " ’ " 1 • • • " * ' ' 


prime  Agent,  and  known  bufinefs,  with  the  fubfequem  counfcl.  Fir/?,  fame,  firft  to  the  Pannel.  And  that  the  Pannei,  upon  the  Sunday  of  fee 

Becaufe  they  are  pofitively  fpoken  without  adjeftion,  (as  he  is  inform’d).  Morning  (which  was  the  day  of  the  Marquis’s  returning  from  Scotland) 

and  where  the  proponer  for  the  Pannel  urges  that  thefe  words  as  he  is  he  had  told  the  Lord-Treafurer  thefe  particulars,  fpoken  by  me  Lord  Sea- 
informed,  mull  be  repeal’d  in  all  fubfequent  paflages;  that  has  fome  forth,  and  therewith  alfo  of  the  Marquis’s  return  : whereby  it  is  clear, 'that 

probability,  in  unico  continuo  a dfu,  vtl  unices  feriptura.  But  here  the  as  nothing  is  contained  in  the  relation  touching  the  three  Earls,  neither 

Acts  are  diverfe,  the  days  diverfe,  the  expreffion  of  writing  diverfe,  in  the  verbal  relation  to  his  Majcfty  and  Lord-Treafurer,  nor  in  the 
the  lift  being  upon  the  16th  of  May,  the  fpecch  with  the  King,  as  fubferibed  relation;  fo  the  fpceches  thercancnt  fpoken  by  the  Lord  Rea 

he  is  inform’d,  upon  the  17th  of  May ; and  the  fpecch  of  the  known  to  the  Pannel,  was  not  till  eight  days  after  giving  in  of  the  lift, 
bufinefs  with  the  Council  being  upon  the  22d  of  May : and  thefe  three  And  where  it  is  alledgcd  by  the  Pannel,  that  as  fee  Lord  Rea's  fail  can- 
taken  conjuntlim  evidently  charges  the  Pannel  with  the  excefs  of  his  not  burden  him,  far  lei's  his  omiffion  ; it  is  anfwcrcd,  firft,  it  mull  bind 


: did  all  his  duty  that  was  required  of  him,  a 


, becaufe  he  has  named  him  to  be  his  Author  : and  wherein  he  is 


fubjeft,  when  upon  the  15th  of  May,  whilk  preceded  all  the  expreflions,  his  Author,  the  Pannel  himfelf  mull  needs  be  the  forger.  And  next, 
he  came  to  the  Lord-Treafurer  and  told  him,  that  he  had  a bufinefs  to  becaufe  the  relation  in  effect  is  the  Pannel’s  own  deed,  as  faid  is ; and  as 
reveal  concerning  his  Majefly,  and  whilk  (as  he  faid)  concern’d  di;  Mat-  to  the  purgation  of  the  fpecches,  that  the  bulinefs  is  known,  Sir,  either 
quisof  Hamilton's  actions,  and  that  he  had  the  fame  of  the  Lord  Rea  ; do  or  die-,  that  the. lame  mull  be  interpret  feeundum  comtnunem  ufum  ioquendi; 
after  the  whilk,  he  had  no  neceffity  as  a loyal  fubjeft,  to  go  further.  And  and  to  mean  as  mickcl  as,  fee  to  your  own  fafety : it  is  anfwcrcd,  that 
yet  he  goes  on  to  the  expreffion  of  all  thefe  fpeeches,  and  adds  thereto  his  they  muft  be  taken  properly,  and  not  improperly,  and  muft  be  ruled  by 
dangerous  Counfel  to  his  Majcfty  ; whilk  can  have  no  refpeft  to  the  Lord  the  preceding  fpceches' of  the  party  and  prime  Agent ; as  if  the  Panncl 
Rea’s  relation,  nor  to  the  Pannel.-’  duty  in  revealing  of  it.  And  where  had  faid  to  any  perfon,  this  m.in  ilew  your  father,  do  or  die.  In  the 

the  Panncl  would  purge  his  giving  n of  the  lifts  firft,  becaufe  it  is  not  an  which  cafe,  the  words  would  no:  be  cxponed  fafety,  but  revenge  : and  ' 

enunciative  fpeech,  quiet  caret  vinculo ; this  is  contrary  to  the  reprefenta-  where  it  is  alledg’d  quid  tn  dubiis  btnignitr  fieri  deiiel  interpretatio ; this 

tion,  bearing  the  vinculum  is  the  Marquis  of  Hamilton  as  prime  Agent;  rule  of  law  has  only  place  in  contradict  thus,  fed  non  in  crininibus , p’<rcipue 

and  this  word  is  muft  be  repeated  in  the  fubfer  :enc  word  Plotters;  the  atroeioribus,  as  this  is.  But  it  is  urged,  hie  litmus  in  fallo  Jicito ; but  it  is 
fentencc  being,  the  Earls  of  M 'rot,  R-xburgh,  >.nd  Be  leugh  Plotters,  anfwered,  hie  in  maxi  me  Ulicito.  Becaufe  there  was  nothing  required  of 
Whilk  is  a fentence  that  has  a cl.  ,r  figniiication,  affirming  the  attribute  the  Panncl,  but  to  icvcal  (whilk  was  done  of  before) ; and  whatever  was 
Plotters  upon  them  three,  in  as  evident  and  dear  fignification,  as  the  done  after  the  revealing,  that  might  tend  to  the  hurt  of  the  reputation  of 
claufe  fubfequent,  whilk  names  the  whole  Nob' :mcn  adherent  by  the  Noblemen,  or  touch  them  in  their  life  and  eftate,  was  altogether  un- 
blood. lawful  and  capital ; and  the  unlawfulnefs  is  manifeft,  by  the  i'ubjoining 

And  where  it  is  alledg’d,  that  albeit  the  Pannel  named  the  Lord  Mar-  I of  feat  pernicious  Counfel,  to  do  or  die : whjlk  is  not  of  the  nature  of  a 

quis  prime  Agent,  he  did  allanerly  upon  intention  to  diftinguilh  the  Mar-  relation,  but  of  fee  nature  of  the  inftigation,  of  a fovercign  Prince  to  a 

quis,  and  the  other  three  Earls  from  thefe  of  their  Adherents  in  blood  ; dangerous  aft,  tending  to  fee  deftruclion  of  the  life  and  honour  of  them, 

againft  whom  the  Counfel  is  given  ; and  by  their  anfwors.  the  whole  oh 


and  urges  that  this  intention  ft-iuld  be  charitably  expounded  : 


It  is  anfwered,  that  crimen  vel  dtliflum  non  poteft  purgart  bona  intent! one.  jeftions  made  againft  the  particulars  of  the  libel  are  folved.  To  the 
And  if  the  points  contained  in  the  Dittay,  whereupon  the  Pannel  is  which  is  added,  the  Lord  ^/.?’s  declaration  by  Oath,  freeing  the  Marquis, 
tccufed,  be  in  their  own  nature  criminal,  they  cannot  be  purged  by  a his  Majefty’s  Letter  of* the  29th  of  June,  fent  down  to  the  Council,  de- 
good intention,  nor  yet  by  a proteftation  adjected,  the  time  of  the  doing  daring  the  Lord  Marquis,  and  the  laid  three  Earls  of  Haddington,  Rox- 
it.  But  the  intention,  with  the  fact  and  deed,  3 re  both  alike  judged.odious,  burgh  and  Buccleugh  (to  be  as  his  Majefty  knows  them  to  be)  as  good 
and  punifeable.  Et  nunquam  prafumitur  bona  intentio  ntfs  probetur , ad  and  faithful  Subjects  as  any  within  his  Majefty’s  Kingdoms;  and  de- 
tluendum  crimen-,  as  it  is  inftanced,  by  Jul.  Clarus  de  injuriis,  tu  mentiris  daring  his  Majefty’s  refolution,  to  have  thofe  who  have  given  falfe  in- 
falva  reverent ia.  This  inftance  being  adduced,  whilk  by  fee  opinions  of  formation  againft  them,  to  be  punifeed.  After  the  which,  did  Follow 
all  the  Doctors  cannot  cxcufe  the  committers  of  the  injury,  and  much  lefs  his  Majefty’s  Letter  of  the  date  of  the  24th  of  September,  for  trying  and 
in  this  Dittay;  whilk  contains  Injuriam  capitalem,  finking  upon  the  life  cenfuring  the  Panncl,  upon  the  particulars  given  lorth  by  him  againft  fee 
and  fame  of  fee  Noblemen.  Nam  qui  defamat,  jugulat plufquam  malcdiilo  quant  Noblemen  : wherein  the  Pannel,  notwithftanding  of  all  his  purgations,  can 
in  menu  injuria  ej]  qui  ftc  incidiatur , ut  r.ota  et  iamad  pojteros  tranfeat,  quod  ejl  have  no  juft  warrant  againft  the  Marquis,  fptcially  in  the  two  laft  points  of 
fxpe  eundem  actidere:  and  charity  can  have  no  place  here,  without  the  offence  prime  Agent,  and  known  bufinefs  ; nor  pretext  againft  the  Earls  of  Had- 
of  Juftice,  whilk  craves  the  d ue  punilhment  from  the  offender.  And  where  dmgton  and  Roxburgh  ; but  (bv  the  I’anncl's  confellion)  lead  of  all  againft 
it  is  allcdged,  that  the  Pannel  had  no  warrant,  both  to  name  the  Marquis  the  Earl  of  Buccleugh,  againlt  whom  he  had  nothing  but  a guefs  by  his 


prime  Agent,  and  the  Earls  Plotters,  by  a verbal  relation  from  the  Lord 
Rea,  there  can  be  no  refpeft  had  toa  verbal  relation,  except  it  were  proven 
to  fee  Judge,  efpecially  in  a matter  t cm  tee  atrccitaiis.  Neither  can  the  Pan- 


own  confeflion,  and  yet  he  makes  him  Plotter. 

It  is  duplyed  by  Mr.  Robert  Nairne  for  the  Pannel,  that  this  Dittay 
confifts  upon  three  deeds  done  and  committed  by  the  Pannel,  together  with 


ncl  alkdgc  toa  verbal  relation,  to  colour  his  behaviour  therewith ; becaufe  his  intention  in  the  doing  of  them.  As  to  the  Pannel’s  intention,  that 
fee  Panncl  affirms,  that  thir  verbal  relations  were  made  upon  the  14th  it  was  not  of  purpofe  of  making  any  Leafing,  againft  the  Act  of  Parli.v- 
*nd  15th  of  May,  whilk  precedes  the  relation  exhibited  in  Writ,  upon  ment,  but  to  the  revealing  of  an  allcdged  Treafon  againft  his  Majcfty  ; the 
fee  i8th  0/  May.  In  the  whilk  relation  there  is  not  a fyllable  of  the  three  revealing  whereof  was  neceffitate  by  that  addition  adjoint  to  the  laft  Act  of 
Earls  as  Plotters;  albeit  in  the  relation  there  is  m ntion  made  of  [the  Parliament  libelled  ; for  obedience"  of  the  whilk  Aft,  the  Panncl  did  what- 
fpceches  fpoken  by  the  E ail  of  Roxburgh  to  the  Lord  Rea.  And  the  ever  was  done  in  this  bufinefs  by  him,  and  that  the  firft  part  of  fee  D.ttay 
Panncl  having  given  in  his  lift  upon  the  16th  of  May,  and  knowing  the  is  not  relevant  againft  the  Pannel,  to  infer  the  punifhment  libelled  againlt 
peril  of  adding  or  paring  to  that,  whilk  was  relared  to  him  in  him,  is  clear,  by  retorting  of  the  argument  after  this  manner:  A deed 
a matter  of  this  importance  ; whilk  lhould  have  been  as  tenderly  handled,  commanded  by  the  Aft  of  Parliament,  cannot  infer  a punilhment  by  the 
an  the  life,  honour  and  fafety  of  our  gracious  Sovei  ign  up -.n  the  ore  fide;  lame  Aft  of  Parliament ; true  it  is,  that  th.-  firft  deed  contained  in  the 
and  the  care  to  efehew  the  branding  of  Noblemen  wife  the  odious  afper-  afl'umption  of  this  Dittay  was  commanded  by  the  Act  of  Parliament, 


fion  of  his  Treafon,  did  require  of  him,  on  the  other  part : And  cannot  importing  a neceffity  to  all  hearers  of  treasonable  fpceches  againft  the  King 

Ecnd  a colour  of  cxcufe  by  fee  omiffion  of  the  11a  ;:es  of  the  faid  three  or  State  to  reveal  the  fame  : Ergc,  he  did  the  me  lawfully.  Whereas  ic 
Is  in  the  relation  given  in  upon  the  1 8th  of  Vhty  'here*fier;  fpecially  is  aliedged  in  the  Dittay,  that  by  and  after  .the  information  which  the 
keing  fee  relation  in  effisft  was  his  own  deed;  beet  fc  he  brought  the  Pannel  had  by  relation,  he  has  exceeded  in  the  particulars  expreff-d  in 
Lord  Hea  to  ;,;s  Majefty,  to  make  the  relation.  And  the  Lord  Rea,  in  the  Dittay-  And  firft,  in  the  firft  particular,  at  fee  doing  and  Ipeaking 
ms  relation  to  hi*  Majefty  fpake  never  a word  01  the  three  Earls;  nor  whereof  by  and  after  the  anterior  information,  which  die  Panncl  bad 
>'«  the  Panncl  in  his  relation  to  fee  King’s  Majefty,  and  the  Lord-Trea-  received,  the  Lord  Rea  his  Author  was  prrient : who  bring  inquir-.d  ot 

bv 
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by  his  Majesty,  why  he  was  fo  long  in  revealing  of  the  all  edged  Tteafons ; 
hi  anfwered,  That  he  was  afraid  to  do  the  fame,  in  refpect  of  thenearnefs 
betwixt  his  Majetty  and  the  Marquis.  So  that  that  which  the  Panne! 
did  for  Obedience  to  the  Law,  and  his  Author  being  prefent  befide  him. 
Is  no  ways  relevant  to  infer  the  Punilhincnt  of  Leafing- makers  againft  him 
contained  in  the  Adi  of  Parli  imeht.  Like  as  alfo  the  f.:id  Lord  Rea,  after 
the  laid  Relation  to  his  Majcfiy  being  remitted  to  the  Lord-Treafurer,  de- 
clared that  the  Marquis  was  Party  ; and  further  faid.  That  he  would  caufe 
as  hone  ft  Men  as  the  Lord  Rea  himfelf  to  affirm  the  fame. 

Whereas  my  Lord  Advocate,  in  his  Reply,  quarrels  the  former  Words 
pofttively  fet  down,  and  not  by  Relation  ; it  is  duplycd.  That  the  Form 
of  the  Speech  is  not  in  queftion  here,  but  the  Matter;  for  albeit,  that  the 
Fannel  had  reported  In  other  Words,  or  by  a Defcription,  or  Paraphrafc, 
that  which  thy  Lord  Ren  related  unto  him,  without  changing  or  altering 
of  the  Subftance,  commits  no  Fault,  nor  cannot  be  accounted  therefore  a 
Lealing-maker.  And  here  the  Proponer  repeats  the  WorJs  contained  in  the 
Relation  and  Depofitions,  which  he  remits  to  the  Judges  Confideration. 
AnJ  to  the  fecond  Part  of  the  Subfumption,  anent  the  Delivery  of  the  Lift  of 
Names  to  theTreaftircr*  it  is  anfwered, That  that  Part  of  the  Dittay  is  mod 
irrelevant,  and  cannot  be  fubfumed  upon  the  Propofition  of  the  Indict- 
ment; for  to  reafon  thus,  all  Leafing- makers  fhouid  be  punifhed.  True 
It  is,  that  thePannel  has  written,  and  delivered  a Lift  of  Names  to  the 
Treafurer : Ergo,  he  ought  to  be  punifhed,  is  an  evil  Argument,  which 
is  remmed  to  the  Judge,  except  it  had  libelled,  that  the  faid  Lift  con- 
tained Leafings,  which  is  not  libelled.  And  albeit  it  had  been  libelled, 
it  is  allcdged,  that  the  faiJ  Lift  of  Names  as  it  is  fet  down,  contains  no 
Purpofc,  for  it  is  not  written  therein,  prime  Agent  and  Plotters  in  fuch  a 
Treafon  ; not  only  indefinite  prime  Agent  and  Plotters.  And  if  the  Pur- 
faer  will  force  ihcfe  Words,  to  this  allcdged  Treafon  contained  in  the 
Relation,  the  Pannel  then  will  repeat  theWord  ufed  of  before  (as  he  is  in- 
formed). And  here  alledges,  that  it  is  as  lefome,  or  rather  morelefome 
to  the  Pannel,  10  erk  true  Words  for  thcPannel’s  good,  nor  to  the  Pur- 
fuer  of  the  Dittay,  to  erk  others  for  bis  Accufation.  And  albeit  the  faid 
Words  had  bees  adjedled,  whereby  the  Sentence  might  have  been  filled 
againft  the  Pannel ; yet  he  clofes  himfelf  with  the  Relation  made  by  the 
faid  Lord  Rea  verbally,  before  making  of  the  written  Relation.  And  where 
it  isdifpuied,  that  there  cannot  be  a verbal  Relation  here  refpecled  ; it  is 
anfwered  for  the  Pannel,  that  it  is  clear,  that  the  written  Relation  we 
learned  of  the  Marquis’s  Servants  and  Followers  tantum. 

And  further  alledges.  That  the  Difputation  of  the  Time  of  the  giving 
in  of  the  Lift  upon  the  16th  Day,  and  the  Time  of  the  fpeaking  of  the 
Lord  Rea  with  the  Lord  Seafsrtk , upon  the  21ft  Day,  is  no  ways  relevant 
nor  material  ; it  being  contcfl'cd,  at  the  leaft  not  denied  by  my  Lord  Rea , 
that  he  had  related  of  the  three  Earls  to  the  Pannel  ; For  the  Deed  being 
conftant,  the  Circumftance  of  Time  is  not  fo  material,  and  cannot  be 
prefumed  that  the  Pannel  fhouid  have  any  Knowledge  thereof ; who  had 
of  before  been  very  long  abfent,  and  noways  intcrclted  in  their  Advice, 
and  altogether  ignorant  of  them;  could  of  himfelf  without  any  Informa- 
tion, named  the  fame  Ptrfons  whom  the  Revealer  was  to  name,  and  none 
other. 

It  is  anfwered  by  his  Majcfly’s  Advocate,  That  he  oppones  the  Dittay, 
with  the  Reply  made  to  the  former  Defences. 

Lajily , It  is  alledged  for  the  Pannel,  That  as  it  cannot  be  proceeded 
againft  the  Pannel  here  in  Scotland,  but  conform  to  the  Laws  and  Statutes 
of  England,  the  Place  of  the  PannePs  allcdged  Offence,  and  according  as 


the  Fatft  is  punifliable,  or  not  puniflisble,  and  more  and  lefs  punishable 
in  the  Kingdom  of  England-,  fo  there  can  be  no  legal  Accufation  inftituts 
or  laid  againft  the  Pannel  here  in  Scotland  for  the  faid  Facts  and  Deed, 
but  upon  the  Laws  of  England,  or  at  leaft  upon  the  Common  Law.  And 
true  it  is,  that  the  Dittay  is  not  founded  upon  the  Laws  of  England,  nor  yet 
upon  the  Common  Law  ; hut  upon  the  municipal  Laws  of  Scotland , and 
Adis  of  Parliament  thereof : And  therefore  the  Dittay  is  no  ways  relevant, 
fubfuming  and  concluding  upon  the  Acts  of  Parliament,  mentioned  in  the 
Propofition  of  the  Dittay. 

Item,  If  the  Relevancy  of  the  Dittay  all  be  fuftained,  it  is  alledged, 
that  there  can  be  no  Pain  inflidted,  but  that  whereby  the  faid  Fa&s  and 
Deeds  are  punifhable  by  the  Laws  and  Statutes  of  England,  or  by  the 
Common  Law,  and  no  ways  by  the  Pains  mentioned  in  the  laid  Acts  of 
Parliament.  judex  origir.is  vel  domicilii  non  fitr/1  punire  fuldilum  de- 

linquenUm  extra  territorium,  niji fecundum  petnans  impojitam  a jure  communi 
vel fiatutis  Led  in  quo  deliquit , 11. r.  r.uttm  Jecur.dicm  flatus  a if  Jins  Loci  originis 
vel  domicilii.  Jul.  Claras , Shtajlio  85. 

To  the  whilk  it  is  anfwered  by  his  M 4 jelly's  Advocate,  Thaf  the  firft 
Part  of  the  AHedgeance  is  altogether  unreafonable  and  abfurJ  ; and  as  to 
the  fecond  Part  of  the  Alledgeance,  it  is  anfwered, That  the  Pannel,  being  a 
SiOt/man  by  Birth,  and  alfo  quoad  domscilium  being  refidenf,  by  his  Lady 
and  Children  in  Scotland ; and  having  committed  the  Crime  libelled  againft 
four  Noblemen  in  Scotland-,  he  mull  be  fubjedl  not  only  to  the  Laws  of 
the  Kingdom,  but  to  the  Pain  and  Puniflimenc  contained  in  the  Laws : 
like  as  his  Majtfty  by  his  miflive  Letter  has  ordained  him  to  be  tried  and 
cenfured  by  the  Laws  of  the  Kingdom.  And  where  It  is  allcdged,  that 
he  is  only  punifliable  by  the  Pain  inflicted  in  England,  where  the  Crime  is 
committed  ; and  for  this  allcdgcs  Jul.  CL  in  his  85th  Queftion  ; firft  Ju- 
lius Claras  in  that  Place  calls  the  Matter  difputable,  & egere  dedfione  Csgfa- 
rea : Next,  he  adduces  the  Number  of  Dodlors,  conflidling  in  divers  Opi- 
nions pro  ttf  contra.  And  in  the  End  he  feems  himfelf  to  incline  to  the 
punifhmcnt  Loci  deli  Eli.  And  after  it,  cites  A lari  anus  in  cap.  Pojlulajli  ex- 
tra de  foro  competent! : qui  elicit  genet  alitrr  tjfe  communtm  conclujunem , quod 
delinquent  debeat  punire  poena  impofitm  a Statutes  Loci  in  quo  delinquent  pumtur. 
And  this  laft  Speech  after  his  own  carries  communtm  opin  io  nests , for  Ins 
own  is  only  given,  ad  cautionem,  to  free  the  Judges  from  Inquifition  of 
Law.  From  whilk  the  Juflice- General  is  well  warranted,  by  his  Ma- 
jefty’s  Letter  commanding  thePannel  to  be  judged,  conform  to  the  Laws 
of  the  Kingdom. 

And  further,  it  is  granted  by  Jul.  Gar.  to  the  which  the  Proponer  af- 
fents  in  his  Acceptation,  quod  poJJ'et  delinquens  punire  poena  juris  communit 
vel  poena  loci  ubi  deltnquitw  . But  fo  it  is,  that  by  the  Common  Law,  Ca- 
lumniator cs  pumuntur  peena  talionis , lege  quijvis  Cod.  de  Culumniacoribus , no- 
vella Lconis  77.  Lege  finals  Cod.  de  aecufatianibus  Leg.  38.  digejl.de  pecniu 
And  Cicero  in  his  I'ragments  cites  the  Law  in  his  Twelve  Tables,  in  thefe 
Words;  Uojlree  inquit , doudecim  tabtshe  cum  per  paucas  res  capite  far.xijfcnt  in 
his  hattc  fmxiendam  putaverint ; fi  quss  ailitavijfet  quod  inf  ami  am  fateret  fla- 
g's tiumve  altcs  i,  (A  pretlerta  att  ox  injuria , dt  jure  communi  punibilis  tjl  peena 
mortis.  Jul.  Clar.  Queejli'.ni  83.  numero  9.  The  Juflice  continues  this 
Diet  with  all  further  Difputation  and  Reafoning  in  this  Matter,  to  the 
Morn  the  third  Day  of  December  inftant ; and  ordains  the  Pannel  to  be 
returned  back  to  his  Ward,  therein  to  remain  in  the  mean  time.  The 
Perfons  of  Affize  warned  thereto,  apud  c£la,  as  of  before,  ilk.  Pcrfon  under 
the  pain  of  one  thouland  Marks. 


Curia  fiufiiciaria  S.  B.  N.  Regis  lent ’ in  pratorio  burgi  de  Edinburgh,  tertio  die  menfts  Decembris,  Anno  Bom.  Mittejsmo , Sexcent(Jtmoy 
Trigeftmo  prime,  per  Honor abiles  6?  Difcretos  Fires,  Magiflros  Alexandrum  Colville  de  Blair,  &?  Jacobum  Robertoun,  Advocatum , 
JuJliciarios  deputatos  nobilis  & potentis  Comitis  Willielmi  Comitis  dc  Stratherne  Monteith,  Bom.  Graliatne,  Kilbryde,  & Kynpont, 
prafidis  fecreti  Concilii  ac  Jufliciarii  generalis  dift.  S.  B.  N.  Regis , totius  fui  Regni  Scotia;,  ubi  lib  el  cos  jli  tut.  Seclis  vocatis  (A  Curia 
legitime  cjfirmaia. 


Intros/ 

AMES  Lord  Ucbiltrie,  delated  in  the  Crimes  forefaid,  fpecified  in 
his  Dittay. 

Purfucr, 

Sir  Thomas  Hope  of  Crasghall,  Knight  and  Baronet ; Advocate  to  our 
Sovereign  Lord  lor  his  Highnefs’s  Entries. 

Prolocutors  in  Defence. 

Mr.  Robert  Nairne,  1 

Mr.  Alexander  Pierfim , {-Advocates. 

Gilbert  Ncitfon,  J 

It  is  duplycd  by  the  faid  James  Lord  Ucbiltrie  himfelf,  being  entered  up- 
on Pannel  anent  the  firft  Part  of  my  Lord  Advocate’s  Reply,  bearing,  that 
the  Claufule,.as  he  was  informed,  can  no  ways  be  repeated  in  the  Parti- 
culars. And  although  the  Pannel  fo  faid,  yet  he  has  no  pofitive  Infor- 
mation from  the  Lord  Rea  ; it  is  anfwered,  the  fame  ought  to  be  repelled, 
becaufe  of  the  Claufc  ( as  the  Pannel  was  informed ) purported  in  the  Dittay 
itfelf:  For  thePannel  in  that  whilk  is  the  fame,  and  Strength  of  the  whole 
Dittay,  is  ncccflarily  underftood,  and  fhouid  be  repeated  in  all  the  fubfe- 
quent  Paflfages  of  the  Dittay  ; becaufe  it  is  uniats  alius  continuatus.  And 
whi’.ks  whole  three  Parts  of  the  Subfumption,  as  they  arc  uled  conjun&ly 
by  my  Lord  Advocate  againft  the  Pannel ; fo  the  Pannel  alledges  that  thefe 
Words,  as  he  is  informed,  contained  in  the  general,  mull  be  underftood 
and  tepeated  in  all  the  three  feveral  Parts  of  the  Subfumption  ; as  being 
the  Sum  of  all,  whilk  is  after  alledged,  or  was  after  imparted  by  the  Pan- 
ne!, and  ought  fo  to  be  underftood.  And  where  it  is  alledged,  that  where 
the  Pannel,  although  he  faid,  as  he  was  informed,  yet  it  is  no  pofitive  In- 
formation trom  my  Lord  Rea,  to  ground  a pofitive  Affertion  of  the  whole, 
contained  in  the  Dittay. 

It  is  anfwered  thereto.  He  had  pofitive  Afiertions  and  Information  quoad 
rthiionem  ; fed  quoad  viritaUm  lie  was  not  bound  to  have  it;  fic-like  many 
Parts  of  his  Affirmations  would  be  beft  cleared  bv  the  confronting  of  the 
Pannel  and  his  Informer,  whilk  was  never  yet  done.  Neither  are  the 
chief  of  the  Panncl’s  Affirmations,  alledged  by  my  Lord  Advocate,  limply 
taken,  pofitive  Affirmations,  but  with  Interpretations,  Conftrudlions  and 
Gloffes,  dipping  in  menlem  of  the  Pannel;  To  which  God  is  his  only 
Judge,  and  it  is  an  hard  Matter  by  prefumed  Confti  udlions,  to  draw  the 
Pannel  to  the  Queftion  of  his  Life;  Nam  non  prefumuntur  delida,  Jedpro- 
buntur.  The  Pannel  refers  himfelf  to  his  Deposition,  its  jubjlantialtlus. 


undenied  by  the  Lord  Rea,  as  is  clear  by  the  Pannei’s  former  Exceptions. 
Whereas  my  Lord  Advocate  mentions  the  Madnefs  and  foolifh  Imagina- 
tion of  Meldrum,  as  the  Lord  Rea’s  Author  of  the  Speeches ; firft,  the 
Pannel  protefts,  he  urges  nothing  againft  thofe  Noblemen  from  himfelf, 
ab  erigine.  But  he  adheres  to  the  Relations  of  the  Lord  Rea,  verbal  and 
by  Writ;  neither  difputes  he  againft  Melinas/  s Sufficiency,  or  for  it ; but 
that  Meldrum’ s Words,  related  to  him  by  the  Lord  Rea,  gave  him  juft 
Ground  of  revealing.  And  as  to  chc  Words  alledged,  related  bv  the  Pan- 
nel to  the  King,  anent  the  odioufnefs  of  the  Matter,  and  the  Lord  Mar- 
quis as  Party  ; this  can  no  ways  be  bid  to  the  Pannel's  Charge  as  a Fault, 
much  lefs  as  a Crime  capital,  becaufe  the  Informer,  viz.  the  Lord  Rea, 
was  prefent  at  the  Difcourfe;  and  related  himfelf  to  the  King,  eodem  tem- 
pore, the  Particulars  of  what  the  Pannel  had  fpoken  ; neitner  did  he  at 
that  time  oppofe  him,  or  contradict  him  in  one  Circumftance,  wheieby 
the  Pannel  was  bossa  fide  exonered,  and  therefore  ought  not  now  to  be  laid 
to  his  Charge.  And  further,  in  the  Time  of  the  Pannel’s  relating  his  own 
Words,  the  Pannel  affirms,  that  he  did  it  with  Tears  coming  over  hi* 
Checks,  110  Sign  of  Malice,  or  fowing  Sedition,  in  expreffing  theft  Wolds 
to  the  King,  like  as  his  Majefty  bare  record  thereof,  before  the  Council 
of  England,  the  Impannelkd  being  prefent. 

And  to  that  Part  of  my  Lord  Advocate’s  Reply,  anent  the  Lord  Mar- 
quis to  be  prime  Agent;  the  Pannel  repeats  the  Jirit  Member  of  his  Du- 
ply, together  with  the  Impannelled’s  former  Exceptions  thcreanent. 

And  where  my  LorJ  Advocate  affirms,  that  thePannel  did  his  Duty 
fufficicmly  in  the  firft  Difcourfe,  and  might  have  acquiefcetl  thete  witn 
Duty;  the  Pannel  affirms,  that  he  could  nor,  becaufe  all  the  time,  trom 
the  13th  of  May  to  the  2Cth,  it  was  ad  us  continuatus,  by  conftant  Informa- 
tion running  from  the  Informer  to  the  Pannel ; and  fo  required  a conflant 
Duty,  whilk  he  durft  not  omit,  neither  with  Safety  nor  Duty.  And  this 
is  clearly  by  my  Lord  Rea’s  own  Depofuion  ; who  affirms  the  relating  of 
feveral  things,  in  feveral  Days  and  1 imes,  and  is  raanifeftly  proven  by 
the  Pannel’s  own  Depofitions. 

And  where  my  Lord  Advocate  refufes  to  the  Pannel  the  Exception  of 
Charity,  anfwering,  That  ctimen  non  poitfl  purgari  bona  intentsone , tranj'eSU 
where  there  is  crimen /implex.  But  where  there  is  tantum  crimen,  by  Con- 
ftrudtions,  Periphrafes,  and  Gloffes,  Japra  mentem , yea,  contra  menttm  (’! 
thePannel;  there  Charity  jultly  may  be  admitted  : For  a good  Intention, 
as  it  will  not  purge  a maniteft  Crime,  neither  Ihould  the  wrelting  of  the 
Paantl's  IjUeiHion  inforce  a Crime,  and  fo  not  debar  Charity. 

And 
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And  where  my  Lord  Advocate  doth  .urge  againft  the  Pan nel’s  defaming 
6f  the  Noblemen,  it  is  anfwered  by  the  Pannel,  that  the  firll  Author 
muff.  be  the  Jefanier,  and  not  the  rcvralcr;  the  whole  matter  of  rhe  pre- 
tended JcUmiuioii*  being  original  adsof  the  Lortl  Re. ?’s  quod  defenfarem, 
upon  Panne'' , and  not  Acts  of  the  PanncI ; as  it  is  evident,  by  the  Pan  • 
nil’s  two  depositions,  the  Lord  Refs  firft  depofition  the  2 iff  of  May, 
where  the  Lid  Lord  Rea  doth  acknowledge  the  examination  of  the  Pan- 
nel,  taken  the  20th  of  June,  to  he  true  in  all  points,  fo  far  as  the  fame 
concerns  live  knowledge,  words  and  ads  of  the  laid  Lord  Rea  ; upon  the 
explanations  then  following.  By  which  explanations,  and  notwithlland- 
ing  thereof,  there  is  fubttance  enough  in  the  Pannel’s  depofition,  to 
prove  that  the  Lord  Rea,  and  not  the  Panne!,  was  Author  to  the  whole 
matter  of  the  pretended  defamation.  And  whereas  my  Lord  Advocate 
would  in  his  reply  feem  to  queftion  the  verbal  relations,  flowing  from 
the  Lord  Rta  ro  the  Pannel ; to  this  the  Pannel  oppofes  his  own  depo- 
iicion,  and  the  firll  article  of  my  Lord  Rea’s  examination  formerly  cited, 
wherein  the  Lord  Rea  ratifies  the  Panncl’s  verbal  afi'ertions  : if  he  ratifies 
them,  they  uivft  be  in  rerum  natter  a ; if  they  be,  my  Lord  Advocate’s 
allertion  is  not  relevant.  And  where  my  Lord  Advocate  alledgcs  the 
leaving  forth  of  the  Lord  Rea's  verbal  relation,  out  of  his  representation 
in  writ,  given  in  to  the  Lord-Treafurer;  the  Pannel  repeats  his  excep- 
tion niatlc  thereatient  of  before.  An-J  to  all  my  Locd  Advocate’s  dif- 
courfe  to  that  effect,  containing  one  fide  of  paper,  the  Pannel  opponcs 
his  firll  an  Twer,  and  his  demolitions,  and  the  Lord  Rea's  relations,  and 
his  examinations  agreeing  thereto.  And  whtreas  my  Lord  Advocate 
would  bind  the  PanncI  to  anfwcr  for  the  Lord  Rea  s omiflions,  becaufe 
the  Lord  Rea  is  his  Author;  the  PanncI  being  fitting  behind  at  the  time 
of  the  exprdfion,  can  hardly  find  means  to  be  perfuaded  that  it  came  from 
his  Majefty’s  Advocate;  and  opponex  and  repeats  the  Panncl’s  exception 
herein.  And  where  my  Lord  Advocate,  upon  thcle  words,  ye  know  the 
bufinefs,  and  not  the  tune  (da  or  die),  fays,  that  thefe  words  lbould  have 
a proper  interpretation  ; which  is,  i'ays  he,  to  be  a Counfcl  given  by  the 
Pannel,  for  fubveriion  of  the  Marquis’s  honour  and  eftate  : the  Pannel 
anfwers  thereto,  that  he  adheres  to  his  exception  already  al lodged  ; ami 
further  adds,  that  the  Lord  Rea  laid  to  the  PanncI  that  Sunday  morning, 
that  the  Lord  Seafortb  hail  fsid  to  the  Lord  Rea,  their  purpofe  was  to 
take  the  King,  the  Queen,  and  the  Prince:  and  fo  the  information  be-  , 
mg  given  to  the  PanncI,  furnifhed  to  the  Pannel  great  caufc  of  fear,  and 
his  fear  the  reafon  of  the  expreffion  of  thefe  words,  of  advifing  the  King 
to  prevent  his  danger;  as  the  PanncI  had  formerly  advifed  my  Lord- 
Treafurerof  England , to  advife  his  Majelty  to  retire  to  Whitehall  from 
Greenwich , as  to  a place  of  more  fafccy.  And  this  is  clear,  by  the  Pan- 
ncl’s  depofition  the  20th  of  June,  ratified  by  die  Lord  Rea  in  the  firll  Ar- 
ticle of  his  Examination  the  2 ill  of  June. 

And  where  my  Lord  Advocate  alledgcs,  that  the  Lord  Rea  and  his 
Majefty’s  Letter  frees  the  Marquis  ot  Hamilton,  and  the  other  Noblemen, 
by  the  Lord  Rea's  Oath  : 

It  is  anfwered  thereto  by  the  Pannel,  thatlhe  Pannel  doth  not  charge 
them  ; he  only  charges  the  Lord  Rea  as  his  Informer  and  Author,  hum- 
bly attefting,  that  in  whateflential  points  the  Lord  Rea  is  contrary  to  the 
Pannel,  he  does  the  PanncI  wrong  : and  therefore  the  PanncI  declares, 
that  whenfoever  it  (hall  plcafe  his  Majcfty  to  permit  the  Pannel  and  the 
Lord  Rta  to  be  confronted,  or  if  then  upon  difference,  the  matter  be 
not  cleared  of  the  Pannel's  innocency;  the  PanncI  is  ready  to  hazard  his 
life  in  a duel,  to  the  glory  of  God,  and  to  the  clearing  of  the  truth  of 
this  liufincfs,  his  Majelly  commanding  the  fame,  with  a proteftation, 
that  he  carries  no  malice  to  the  faid  Lord  Rea.  If  the  bufinefs  be  not  de- 
cided by  this,  or  that  if  his  Majcfty  is  pleafed  to  admit  torture  before  a 
duel-trial,  the  Pannel  is  ready  with  him  to  bear  out  the  torture,  and  to 
he  try’d  thereby,  with  the  faid  Lord  Rea,  and  let  the  truth  then  appear  : 
which  if  ir  be  not  then,  whenever  it  fliall  pleafe  God  to  call  the  Pannel 
to  bear  teftimony  thereof  with  his  blood,  if  God  be  net  gracioufiy  pleafed 
to  bear  him  up  in  it,  let  men  fo  conceive  : and  if  God  bear  him  out  in  it, 
then  will  lie  be  found  meet  after  his  death,  to  have  been  an  honeft  man, 
and  his  Blood  fliall  be  required  of  the  takers  thereof. 

My  Lord  Advocate,  before  any  anfwcr  to  be  made  by  him  to  the  Pan- 
ncl’s  former  duply,  produced  his  Majefty’s  Letter  fent  down  to  the  Lords 
of  his  Majcfty 's  Privy-Council,  of  the  date  of  the  29th  of  June,  1631, 
and  defired  the  fame  to  be  judicially  read,  of  live  whilk  the  tenor  follows. 


“ To  our  right  trufty  and  right  wcll-bcloved  Coufin  and  Councilor; 
k*  to  our  rizht  trufty  and  well-beloved  Coufins  and  Counfcllors  ; to  our 
“ right  trufty  and  well-beloved  Counfcllors,  the  Vifcount  of  Duplin,  our 
“ Chancellor ; the  Earl  of  Mentehh , Prefident  of  our  Privy-Council ; 
“ and  to  the  remanent  Earls,  Lords,  and  other  of  our  Privy-Council,  of 
u our  Kingdom  of  Scotland.” 

Sic  fufraferibitur , 

Charles  R. 

" 13  Ight  trufty  and  right  well-beloved  Coufin  and  Counfellor,  and  right 
“ trufty  arid  right  well-beloved  Coufins  2nd  Counfcllors,  and  right 
u trufty  and  well-beloved  Counfcllors,  we  greet  you  well.  Whereas  we 
**  aic  informed  of  a practice  in  appearance  fo  pernicious,  and  nearly 
“ concerning  us,  as  we  would  not  but  take  fonv  trial  thereof,  both 
“ by  ourfdL  and  fome  of  our  Council,  appointed  by  us  for  that 
“ purpofe.  But  in  the  mean  time,  becaufc  of  fome  liniitrous  rumours 
“ malicioufly  difperfed  thereupon,  to  the  prejudice  of  our  right  trufty 
“ and  right  well-beloved  Coufins  and  Counfcllors,  the  Marquis  of  Ha- 
“ mitten,  and  the  Earls  of  Haddington,  Roxburgh,  and  Buccleugb,  and 
“ fome  others ; left  the  like  reports  be  brought  unto  your  ears,  wc 
“ have  thought  good  hereby  to  declare,  that  no  tonly  we  have  found  by 
“ the  trial  we  ourfclveshave  taken,  that  they  are  altogether  innocent  and 
“ clear  thereof ; but  likewife  that  the  prime  informer  thereof  hath  now 
“ cleared  them  upon  Oath,  teftii'ying  them  (as  we  know  them  to  be)  as 
“ good  anti  faithful  Subjects,  as  we  have  in  any  of  our  Kingdoms.  And 
u for  the  bufinefs  itfelf,  whenfoever  it  fhall  be  fully  tried,  we  will  thcre- 
“ after  exprefs  our  further  plcafu re  concerning  others  iniciefted  therein, 
“ according  as  wc  Ikall  find  juft  caufc,  either  in  punilhing  any  perfon 
“ that  fhall  be  found  guilty,  or  in  punilhing  any  perfon  that  lhall  be 
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“ found  to  have  given  Life  information.  And  whereas  we  have  formerly 
“ by  our  Letters  recommended  11  mo  you,  our  right  trufty  and  right  we!I- 
“ beloved  Coufin  the  Marquis  of  Harriet  ft,  for  furthering  the  fpredy  levy 
“ and  tmnfportat ion  of  his  men  with  all  pi.ffible  diligence;  thefe  are  acatn 
“ to  require  you  to conti iburc^ihe  beft  help  that  your  authority  or  endca- 
“ vours  can  afford  for  that  effect.  When  of,  both- -out  of  the  regard  we 
“ have  to  him,  and  to  that  employment,  being  very  confident  of  your 

beft  care ; we  bid  you  farewd.  Prom  our  Court,  at  Greenwich,  the 
“ 2gtb  of  June,  1631.” 

After  reading  of  the  which  Letter  or  his  Majcfty,  it  is  anfwered  bymv 
Lord  Advocate,  that  the  urging  of  the  Pannd  to  have  the  words  [as  f„ 
is  informed)  to  be  repeated  in  all  the  nil  of  the  Dittay,  wants  all  teafon  ; 
the  points  of  the  Dittay  bearing  relation  of  fcvcral  deeds  done  in  feveral 
times.  And  where  it  is  ailed ged  by  the  Pannel,  that  thcle  words,  a he 
was  informed,  were  true,  queud  relationem  if  quoad  vsritatenr,  there  was  no 
neceffity:  If  this  were  true,  the  Dittay  were  eluded,  for  the  Pannel  is 
not  accufed  of  a Leafing  iti  rcfpeCt  of  the  verity  of  the  matter  related,  but 
in  rcfpeil  of  his  difcrepance  from  his  Author,  and  that  he  affirms  more 
than  his  Author,  and  with  greater  certainty  than  his  Author:  and  that, 
not  content  with  both  thefe  two  excelles,  he  follows  it  out  to  the  very 
point  of  execution,  which  is  evident  in  the  point  of  certainty,  by  tlicl'c 
words  fpoken  to  his  Majelly,  the  bufmefs  is  blown,  whilk  is  more  certain 
by  the  oppofition  of  the  uncertainty  of  time  only,  which  redoubles  the 
certainty  of  the  bufinefs.  And  in  the  point  of  execution,  by  that  perni- 
cious and  cruel  Counfel,  do  or  die  : the  cited  of  which  pernicious  Count], 
if  God  in  mercy  had  notdifpoled  the  royal  heart  of  our  wife  and  gracious 
Sovereign,  would  have  produced  more  lamentable  dte&s,  nor  could  be 
quenched  with  the  pity  of  tears  filed  by  the  Pannel.  And  the  conferring 
of  the  Lord  Rea  (whom  the  Panned  calls  the  prime  Author)  with  himfelf, 
in  theprogrcls  of  his  bchav  iour,  will  manifelt  the  Pannel'?  guiltinefs  of 
the  points  of  the  Dittav,  wherein  he  is  accufed:  lor  the  Lord  Rea,  who 
behoved  to  have  greater  certainty  than  the  Pannd,  never  proceeded  to  the 
points  of  politive  Party,  prime’  Ag  nr.  Plotters;  and  to  lay  to  the  fu- 
premc  fovercigii  Prince,  that  the  bufinefs  was  known,  in  all  which  points 
the  Pannel  has  involved  hiiiifclf ; but  the  Lord  Rici  wascontent  to  reveal 
! the  reports  made  to  him  by  David  Ramfay,  and  Mr.  Robert  Meldrvm,  ro 
the  Pannel,  without  adding  or  paring.  And  when  the  Pannel,  upon 
the  azd  of  May,  wi.icli  was  the  day  of  the  Marquis’s  returning  from  Scot- 
land to  England,  came  to  the  Lord  Rea,  and  told  him,  that  he  hud  be: re 
with  the  Lord-  I reafurer,  and  acquainted  hitn  with  the  paffages,  which 
he  had  from  the  Lord  Seafortb,  and  of  the  Lord  Marquis’s  return,  and 
that  he  had  conceived,  that  it  might  be  dangerous  ar  that  time  for  his  Ma- 
jefly ; for  the  which  caul'c  the  Pannel  in  his  depofition  faith,  that  he 
did  advife  the  King  to  remove  from  Greenwich,  to  Whitehall  or  Lon- 
don ; my  Lord  Rea  anfwered,  that  the  PanncI  had  done  evil  therein,  for 
there  was  110  fuch  luddmncfs  to  he  feared:  yet  notwithftanding  hereof, 
and  that  his  Author  had  reproved  his  ralhnefs,  the  Pannd  went  ih.-re* 
after  and  attended  his  Majelly  at  dinner,  and  at  the  end  of  dinner  fpakc 
thefe  words  of  the  certainty  of  the  plot,  uncertainty  of  the  time,  and 
added  the  Counfd.  Like  as  the  Pannel  being  alked,  hereupon  granted 
that  he  met  with  the  Lord  Rea  upon  that  Sunday  the  Marquis  came  to 
Court,  andalfo  that  lie  met  with  the  Lord-Treafurcr;  and  eounfell’d  his 
Majefty’s  removing  from  Gretnwtib  to  London.  But  denies  that  the  Lord 
/Lfllaid,  that  he  thought  it  was  evil  done.  Notwithftanding  hereof,  t he 
Pannel  went  thereafter  and  attended  his  Majelly  at  dinner,  fpake  the 
words  and  gave  the  Counfcl ; like  as  his  Majelly  being  fomething  wakened 
by  that  fearful  Counfcl,  fent  for  the  Lord  Rea',  and  did  acquaint  him,  that 
fome  prefent  danger  was  fuggefled  to  his  Majelly,  upon  the  Marquis’s 
returning.  To  the  which  the  Lord  Rea  anfwered  by  Oath,  that  he  knew 
nothing  again  ft  the  Marquis,  for  any  tiling  lie  knew,  but  that  he  was  as 
good  a fubject  as  any  his  Majelty  had. 

And  where  the  Pannel  would  labour  to  free  himfelf,  by  denying  the 
Counfel  given  to  him  by  the  Lord  Rea ; it  cannot  be  a warrantable  ex- 
cufe, except  he  would  prove  that  his  Author  advifed  him  to  do  it  : which 
is  improbable,  feeing  the  Lord  Rea,  his  Author,  neither  did  it,  nor  allow- 
ed of  its  being  done  by  the  Pannel.  And  where  it  is  sllcdgcd  by  the  Pan- 
ncl,  that  he  had  fufficient  warrant  from  his  Informer,  he  cannot  affirm  it, 
as  being  contrary  to  the  relation  made  by  his  Author : which  is  not  a fyl- 
lable  of  the  Marquis  as  prime  Agent,  nor  of  the  three  Noblemen  as 
Plotters.  And  whatever  the  Pannel  did  after  the  difeovery  of  the  bufi- 
nefs to  the  Lord-Treafurcr,  which  was  upon  the  15th  of  May ; it  was  tha 
Pannel’s  own  word,  work  and  deed,  as  the  giving  in  of  the  lift,  ex- 
preffing  the  certainty  of  the  plot,  and  urging  the  putting  in  execution. 
And  where  the  Pannel  alledgcs,  that  all  was  done  upon  a good  intention, 
and  that  God  is  only  Judge  of  the  mind  ; it  is  true,  where  the  mind  is 
not  revealed  by  fpecch  or  acl  punifiiable  of  the  Law  : but  if  either  fpcech 
or  deed  be  done  againft  the  Law,  the  pretext  of  the  mind  will  never  ex- 
cufe  it. 

And  albeit  it  be  true,  as  the  Pannel  allcdges,  Quod  cUJilla  non  presfu- 
muntur  fedprobamur,  yet  it  is  as  true,  Quod  in  deliSts  prarfumitur  dolus  niji 
prsbatar  contrarium.  And  in  the  calc  of  this  Dittay,  we  have  a Law  pro- 
hibiting Leafings  and  Calumnies  under  the  pain  ol  death  ; and  feeing  by 
the  Dili  ay,  there  are  tiiree  particulars  libelled,  which  his  Majcfty  in  his 
Letter  of  the  date  of  the  29th  of  June,  has  called  falfc  informations,  and 
which  diretftly  fall  within  the  compafs  of  the  L-.w,  as  reflecting  upon  the 
life,  honour  and  eftate  of  the  Noblemen  ; the  Pannel’s  excufe  by  inten- 
tion is  too  flender,  to  free  him  from  the  punilhmcnt  of  the  Lav/.  And 
where  it  is  ailedged  by  the  Purine],  that  he  1ms  named  his  Authors,  and 
that  he  was  prefent  the  time  of  his  relation,  and  did  not  contradict  him 
therein,  which  the  Pannel  alledgcs  for  a fufficient  ground  of  his  exone- 
ration ; the  contrary  is  true  : for  the  Lord  Rea,  in  his  examination  upon 
the  21ft  of  June,  doth  acknowledge  the  Pannel’s  examination  to  be 
true  in  all  points,  faving  the  explanations  thereafter  fubjoined.  But  this 
approbation  cannot  exceed  :he  lukjedf ; and  alfo  the  fubjctft  muff  be  re- 
ftricted  according  to  the  conditions  ol  the  explanation ; but  fo  it  is,  that 
in  the  Pannel’s  examinat  ion,  which  is  approval  by  the  Lord  Rea ; then* 
I is  not  one  fv liable  of  the  Lord  Marquis  as  Party  or  prime  .Agent,  or  of  the 
I three  Noblemen  as  Plotters. 

I O o And 
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And  therefore  that  falls  Hot  within  the  compafs  of  the  approbation, 
and  where  it  mar  appear  that  in  the  PannePs  examination  upon  the  2Gth 
of  Juue,  ’tis  granted,  (hat  on  Monday  the  16th  of  May,  he  deliver’d  to  the 
Lord-Treafurer  the  lift  of  names;  that  is  not  a part  of  the  PannePs  rela- 
tioa  approved  by  the  Lord  Rea  : hut  it  is  the  Panncl's  anfwer  to  an  inter- 
rogatory, alked  of  him  by  the  Counfcl,  which  could  have  no  refpect  to 
the  Lord  Rea's  relation-  Like  as  the  Pannel  being  examin’d  thereupon 
the  24th  tjf  June , grants  that  the  lift  was  made  by  himfelf;  and  that 
the  Lord  Rea  was  not  privy  (o  the  making  thereof,  which  is  alfo  con- 
felled  by  the  Lord  Rea  himfelf  in  his  examination  the  21ft  of  June, 
1631,  and  laft  article  thereof.  Wherein  he  depones,  not  only  that  he  was 
not  acquainted  with  the  lift  of  names  deliver’d  to  the  Lord-Treafurer, 
but  that  he  had  nothing  to  do  therein  ; which  both  excludes  the  con- 
courfe  of  the  making  r.t  the  lift,  and  his  knowledge  of  the  purpofc  of 
it.  And  where  it  is  alledged  by  the  Pannel  that  after  the  revealing  to  the 
Lord-Treafurer,  he  could  not  abllain  from  the  remanent  pafTagcs  of  his 
behaviour,  becaufv  it  was  nil  us  ccntinuntus  by  the  Lord  Rea  to  the  Pannel, 
from  the  13th  of  Mi]  to  the  2 th  of  Mu]  ; it  is  anfwrrcd,  that  after  the 
full  revealing,  the  Pannel  had  no  more  to  do  in  the  ncceflity  of  duty, 
bccaufe  his  Author  was  revealed  : and  whatever  followed  after  difeovery 
made  by  the  Pannel,  would  have  tied  the  Author  and  not  the  Pannel ; 
there  being  no  Law  that  might  have  punilhcd  the  Pannel  for  fluffing  his 
couife  after  the  revealing,  But  there  being  manifeft  hazard  and  danger 
in  Law,  to  foliow  further  after  the  revealing  of  the  bufinefs,  which  the 
Author  thought  neither  clear  r.or  certain  ; and  the  Pannel  not  being  con- 
fcious  upon  what  mind  the  Lord  Rt,i  made  his  firft  Information  to  him, 
which  might  very  readily  have  been  upon  malecontentment,  grudging 
and  malice,  his  credulity  to  him  was  cruelty  aginft  the  Noblemen.  And 
his  going  forwards  aftei  the  revealing,  was  a manifeft  engagement  of  him- 
felf, iu  the  malice  of  the  Author,  and  drawing  upon  himfelf  the  opinion 
of  greater. 

And  where  it  is  alledged  by  the  Pannel,  that  his  Behaviour  cannot  be 
counted  in  tilt  nature  of  Leafiugs,  punifhed  by  Ail  of  Parliament,  but 
allancrl)  by  way  of  illation  and  finifter  conftru£t:on;  the  contrary  is  clear, 
by  the  three  points  of  the  Dittav.  And  the  Purl'uer,  in  his  reply,  has 
moll  juflly  challenged  thePannelas  a defamer  of  Noblemen ; becaufe  their 
fame,  honour  and  credit  was  unblameablc  before  it  was  taxed  by  the 
Panntl ; and  the  Lord  Marquis  brought  under  danger  of  the  lofs  of  life, 
honour  and  cllate. 

And  YYhcieit  is  pretended  by  the  Pannel,  that  the  caufe  of  his  fpeaking 
of  thefe  words  to  his  Majeftv,  upon  the  Sunday  of  the  Marquis's  coming 
to  Court,  was  hecatife  the  Lord  Rea  told  the  Pannel  that  the  Lord  Sea- 
Jot  lb  had  aftiired  him,  that  the  Plot  was  for  taking  off  the  King  and  the 
Queen  ; firft,  that  txcufe  has  no  warrant  from  the  Lord  Rea's  depofition  j 
next,  in  that  fame  conference  betwixt  the  Pannel  and  the  Lord  Rea  upon 
the  laid  Sunday , the  Lord  Rea  told  him  it  was  an  idle  fear  ; and  thirdly,  it 
cannot  be  a pretext,  bccaufe  that  pafl’age  of  the  taking  the  King  and 
Qu«n,  is  contained  in  the  relation  made  by  the  Lord  Rea  upon  the  18th 
of  May  ; and  fo  cannot  he  pretended  as  a new  information  lately  come  to 
his  knowledge,  to  waken  the  Pannel  to  fuch  a pernicious  Counfcl.  And 
this  Ihall  fufficc  for  anfwer  to  the  Duply,  which  is  elofed  with  that  which 
is  contained  in  the  Reply  ; that  the  Pannel  had  no  warrant  of  his  fpecchcs 
and  proceedings  pefitive  againft  the  Marquis ; nor  colour  of  warrant 
again!!  the  three  Earls,  and  neither  warrant  norcolouratallagainft  the  Earl 
ot  Bucdeugh,  againft  whom  the  Pannel,  by  hr.  own  confeffion,  had  nothing 
but  the  guefs  of  the  Lord  Rea  ; which  the  Lord  Rea  not  thclcfs  relufes, 
and  affirms  to  be  the  nominationof  the  Pannel.  But  howfoever  it  is  only 
a guefs,  by  his  own  confcffion,  from  his  Author,  and  yet  in  his  lift  he 
makes  him  a Plotter.  And  albeit  the  like  evidence  of  the  Panncl’s  Ca- 
lumnies againft  the  other  two  Earls  being  undoubted,  as  having  no  war- 
rant at  all  from  the  Lord  Rea's  relation,  wherein  there  is  no  fyllable  of 
liiefc  Noblemen  ; and  that  the  cxcufc  made  by  the  l’airncl  of  a verbal  re- 
lation by  the  Lord  Rea,  has  no  probability,  and  alfo  is  contradicted  by 
the  Lord  Rea,  being  poifed  thereupon  : Yet  in  thefe  two  Noblemen  the 
Pannel  covers  himfelf  under  the  Ihadow  of  a verbal  relation,  againft  that 
which  himfelf  drew  up  in  writing  ; but  in  the  Lord  Buedeugb’s  he  is  ex- 
cluded ftom  all  verbal  relation,  in  refpefl  of  his  own  depofition,  where- 
by he  is  manifertly  convinced  of  incurring  the  pun  ftimcnt  of  the  Adis  of 
Parliament,  whereupon  the  Dittay  is  formed,  as  having  named  him  Plot- 
ter, when  by  his  own  depofition  he  grants  it  to  be  a guefs  of  the  Lord 
Rea. 

It  is  quadrupl'd  by  the  Pannel,  that  for  anfwer  to  the  Triply,  made 
by  the  Lord  Advocate  his  Purfuer,  he  repeats  ar.d  opponcs  his  de- 
fences contained  in  the  former  exception  and  duply.  And  further  the 
Pannel  adds,  that  where  it  is  objected  by  my  Lord  Advocate  againft  the 
Pannel,  that  he  had  no  ground  nor  caufe  from  the  Lord  Rea’s  relation, 
from  the  Pannel  by  word,  to  call  the  two  Earls  of  Haddington  and  Roxburgh 
Plotters  ; but  by  the  contrary,  that  the  Lord  Rea  refufes  and  denies  the 
fame ; again  the  which  objection,  the  Pannel  does  repeat  and  adhere  to  that 
article  of  his  fecond  depofition,  dated  the  24th  of  June  in  thefe  words  fol- 
lowing : he  faith,  the  Lord  Rea  did  affirm  to  the  Examinant,  that  he  had 
the  forefaid  Report,  anent  the  Earls  of  Melros  and  Roxburgh , from  the 
Lord  Seafortb , before  the  Pannel  then  examined,  made  or  delivered  this  faid 
Paper  or  Lift  to  the  Treafurcr.  And  in  the  article  preceding,  in  the  fame 
depofition,  the  Pannel  affirms  the  Lord  Rea  told  him  this  ; whereby  it 
evidently  appears  by  the  two  articles  joined  together,  that  the  Pannel  had 
ground  for  that  part  of  his  reprefentation. 

And  whereas  it  is  affirmed  by  my  Lord  Advocate,  that  the  Lord  Rea 
denies  the  fame,  this  comparing  of  the  Pannel’s  affertion,  and  the  words  of 
the  Lord  Rea's  denial  together,  the  Lord  Rea’s  words  will  be  found  to 
import  no  direfi  nor  clear  denial ; the  Pannel  affirms  that  the  Lord  Rea 
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told  him,  that  the  Earl  of  Seafortb  told  him,  that  the  find  two  Earls  were 
upon  the  fecrets  of  the  bufinefs  of  the  Marquis  ; my  Lord  Rea's  words 
in  his  denial  bearing,  that  the  firft  time  the  Lord  Seafortb  had  any  fpsech 
with  him,  touching  the  faid  Earls  of  Haddington  and  Roxburgh,  1 heir  being 
privy  to  the  particulars  and  fecrets  of  the  Lord  Hamilton's  bufinefs,  was  on 
the  Monday  after  the  Marquis's  coming  out  of  Scotland.  The  Pannel  . 1- 
firms,  that  the  Lord  Rea  told  him  fuch  a thing  ; the  Lord  Rea  fays,  the 
Lord  Seafortb  fpake  not  to  him  any  fuch  matter  before  fuch  a day  : hew  do 
thefe  two  agree,  or  contradict  one  another?  The  Pannel  affirms  tile 
Lord  Rea  told  him  ; my  Lord  Rea  affirms  my  Lord  Seafortb  tol  l him 
not  fuch  a thing,  before  fuch  a day;  what  is  that  to  the  Pannel,  if 
the  Lord  Seafortb  had  never  told  chut  to  the  Lord  Rea,  the  Lord  Rta 
might  have  fold  it  to  the  Pannel  for  all  that?  And  where  it  is  alledged 
for  the  fortifying  of  the  Triply  by  my  Lord  Advocate,  that  the  Lord 
Rea  in  his  depofition,  denieth  that  he  was  acquainted  with  the  lift  of 
names,  delivered  by  the  Pannel,  or  had  any  thing  to  do  therein  ; the  Pun- 
ncl  affirms,  that  this  eludes  not  the  particular  words  concernih?  the  two 
Earls;  becaufe  of  the  denial  of  the  general  lift,  wherein  they  were  in- 
grafted : for  the  manner  of  the  difeovery  was  left  to  the  Pannel,  when  the 
direction  of  the  difeovery  was  given  him.  And  fo  it  was  not  needful 
that  the  Lord  Rta  Ihould  lie  acquainted  with  the  Papers,  with  the  Pen, 
tbe  lnk,  the  Hour  and  the  Manner  of  the  wrjting;  bccaufe  that  was  left 
to  the  Pannel.  Neither  can  the  general  denial  of  one  piece  of  Paper  take 
away  the  Pannel’s  teftimony  of  the  certain,  determined,  condcfcerided  up- 
on by  word.  And  for  his  word  that  he  had  no  hand  therein,  is  not  meant 
dt  materia,  affirmed  by  the  Pannel,  reported  to  him  againft  the  laid  two 
Earls;  becaufc  he  grants  the  fubltancc  in  the  preceding  depofition  made 
by  him  thereanent.  And  as  to  that  relation  by  that  lift,  concerning  the 
Earl  of  Buceleiigb  as  Plotter,  for  defence  of  the  I’anncl’s  depofition,  it  is 
produced  in  thefe  words,  beating,  4 And  further  faith  (to  wit,  the  Pan- 
‘ nel),  that  the  Lord  Rta  had  told  him,  he  could  not  guefs  who  al/o 
4 fhould  be  in  the  plot,  unlefs  it  were  the  Lord  Buccleugb-,  of  whom  the 
4 Lord  Rea  faid,  he  heard  him  fpcak  terrible  words  againft  the  King,  at 
4 his  own  tuble  in  Holland.’  There  it  is  affirmed,  that  he  (ufpeotud  the 
Lord  Buccleugb  to  be  upon  the  Plot : if  fufpeflcd  to  be  on  the  Plot 
by  the  Lord  Rea,  and  told  by  him  to  the  Pannel  ; the  Pannel  was 
neceffitated  to  reveal  the  fame,  yea  in  iifdem  terminis,  to  reveal  him  in 
be  a Plotter;  whom  he  laid,  he  fufpectcd  to  be  upon  the  Pint.  To 
this  my  Lord  Advocate  objected,  mV  Lord  Rea’s  denial,  which  are 
in  thefe  Words  : That  the  Pannel  and  Lord  Rta  having  fomc  fpecca 
together,  who  might  be  look’d  for  in  Scotland  to  take  arms ; the  Pan- 
ned, and  not  the  Lord  Rea,  named  the  Lord  Buccleugb.  Whereupon  the 
Lord  Rea  told,  that  at  the  fiege  of  the  BuJJi,  the  Lord  Rea  heard  the 
Lord  Buccleugb  ufe  fome  words,  whereby  the  Lord  Rea  took  the  Lord 
Buccleugb  to  have  come  malecontent  out  of  England.  In  this  prefumed  de- 
nial, there  is  contained  a difeourfe  betwixt  the  Pannel  and  the  Lord  Rt>, 
as  the  Lord  Rea  allcdges.  And  in  this  difeourfe,  that  the  Pannel  fhould 
have  named  the  Lord  Buccleugb,  and  not  the  Lord  Rea ; this  naming,  is 
a naming  in  the  refpect  of  time  firft  or  laft  for  the  Lord  Rea  »rams<?t that 
he  did  name  the  Lord  Buccleugb,  becaufe  of  the  laft  words  of  that  claufc; 
fo  that  his  denial  refpedts  only  priority  of  time,  but  no  ways  the  Panncl's 
affertion  ; for  not  a word  of  his  affertion  is  denied.  But  by  the  contrary, 
for  corroboration  of  the  Panncl’s  juft  ground,  concerning  the  Earl  of  Due- 
cleugb ; the  Lord  Rea  makes  addition  of  more  nor  the  Pannel  lud  re- 
membrance of ; and  fo  fortifies  his  affirmation,  and  proves  no  denial 
thereof. 

The  Pannel  adds  further,  for  eluding  of  the  milhking  of  thefe  his 
words,  Sir,  vjr  know  the  bufinefs,  but  not  the  time,  therefore  do  or  die.  It  is 
affirmed  by  the  Lord  Rea,  that  he  did  hear  of  his  Majefty,  that  there  was 
a danger  fuggefted  to  him  ; which  danger  my  Lord  Advocate  allcdges  to 
have  come  from  the  PannePs  words.  If  a danger  but  by  the  King^s  fcjf 
apprehended,  then  not  a perfection,  for  a danger  imports  defenfive  re- 
medies, and  not  violent  and  malicious  attempts  : yea,  it  imports  and  im- 
plies a preventing,  and  not  a perfecting.  And  'tartly,  it  clearlv  confirms 
the  mentioned  intention  of  the  Panncl’s  exprdfing  of  thofe  words,  which 
was  to  prevent  his  Majefty’s  danger.  This  the  Panncl’s  alled-cance,  is 
cleared  in  the  Lord  Rea's  depofition,  made  the  21  (1  of  June ; yea,  this  is 
my  Lord  Rea's  relation,  to  whom  the  Pannel  never  fpake,  fince  the  Pan- 
nel and  he  entered  to  their  Trial.  As  for  the  words.  Sir,  Wr  know  tie 
bufinefs  infallibly , this  is  no  lye-,  becaufe  the  P.inncl  and  the  Lord  Rea  was 
at  his  Majefty’s  ten  days  before,  aud  affirmed  the  fame:  the  Pannel  by 
relation  from  the  Lord  Rea,  and  the  Lord  Rea  from  others,  and  fo  that  it 
no  lye.  And  that  the  Pannel  did  not  know  the  time,  it  is  alledged  in  the 
contrary.  Ergo,  not  no  lye.  As  for  the  words  da  or  die.  by  my  Lord  Ad- 
vocate’s declaration,  it  is  but  concilium  pemidofum.  And  that  it  is  not  mtn- 
dacium,  neither  can  it  be  made  nor  interpreted  mendaci.im,  by  any  probabi- 
lity or  fenfe,  and  no  malicious  Counfcl,  as  is  allcdaed  a -s  nit  the  Panntl ; 
confidering  the  Panncl’s  declared  intent,  and  the  Lord  °RJa’s  before-men- 
tioned examination,  wherein  it  is  called  a danger,  fo  not  a lye,  and  there- 
fore not  rightly  fubfumeJ. 

My  Lord  Advocate  repeats  his  former  replies  and  triplies,  and  defires 
my  Lord  Jufticc  to  clofe  this  proccfs,  lb  that  there  be  no  further  difpenfa- 
tion  or  reafoning  her  * 1,  till  anent  the  relevance  or  irrcvelance  of  the  In- 
dictment. The  Juftice  by  Interhquitor  declares  the  procefs  to  be  elofed  ; 
and  continues  later loquitor  upon  the  allcdgeances  proponed  by  the  Pannel 
againft  the  Dittav,  and  Anfwers  made  thereto  by  his  .Majefty’s  Advocate, 
to  fVcdr.tfday  next,  thefevciith  of  December  inftant;  the  perlbns  of  Affizs 
warned  apud  Acta,  to  compear  the  faid  day  in  the  hour  of  cauffi,  ilk  per- 
fon  under  the  pain  of  a thoufand  Marks.  And  ordained  the  Pannel  to 
be  returned  to  Ward,  therein  to  remain  in  the  mean  time  : whereupon 
my  Lotd  Advocate  afkcd  Inftrumems. 
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•gAMES  Lord  UJii'.trie , delateJ  of  the  Ciimes  forefaid,  mentioned  in 


Purfuer. 

Sir  Thomas  Hope  of  CraigbaH,  Knight  and  Baronet  j his  Majefty’s  Ad- 
vocate for  his  Highncfs’s  Entries. 

Prolocutors  in  Defence*1 
Mr.  Robert  Nairn.  1 

Mr . Alexander  Pitrjon.  > Advocates* 

Gilbert  Keilftn.  J 

The  Lord  Uchihrie  being  entered  upon  Panne!,  produced  to  my  Lord 
Juftice,  an  Act  of  the  Lords  of  his  Majcfty’s  fecrct  Council,  for  continu- 
ation of  this  Diet,  and  of  all  further  Trial  or  Proceeding  againft  him, 
for  the  Crimes  contained  in  his  Dittay,  to  the  firft  day  of  February 
next  to  come;  of  the  whilk  A6t  of  Council  the  tenor  follows : Apud  Ha- 
lvrudhoufe  Jexto  die  menfts  Decembris,  Anno  Dun.  Mitlrftmo,  Stxcrntejimo, 
Tricefemo  pnmo.  I he  Lords  of  the  fecret  Council,  for  forric  fpecial  caufes 
and  confidetations,  ordains  and  commands  his  Mejcfty’s  Juftice,  Juftice- 
Clcrk  and  their  Deputies,  to  continue  all  farther  Trial  and  Proceeding 
againft  Janus  Lord  Ucbiltrie,  upon  the  Crimes  whereof  he  has  been  accuf- 


cd  before  them,  till  the  firft  day  of  February  next.  Wherean-r.c  the  ex- 
ti act  of  this  Act  lhall  be  unto  them  a Warrant,  extra/! um  de  libris  athmm 
fecreti  Conjuii  S.  J).  N.  Regis,  per  me  Jacobum  Prymrofe  CUricnm  ejn/Jem, 
fub  intis Jtgno  & fubjeriptione  manuabbut,  fee  Juhjcribitur  Jacobus  Prymrofe. 
According  to  the  which  Ait  of  Council,  Waiiantand  Command  aforefaid, 
therein  contained,  the  Jufticc  continues  all  further  Trial  and  Proceeding 
againft  the  laid  James  Lord  Ucbiltrie,  upon  the  Crimes  aforefaid,  unto  the 
faid  firft  day  of  February  next  to  come  : And  ordained  him  to  be  taken 
back  again  to  his  Ward,  therein  to  remain  in  fure  firmance,  till  the  laid 
day.  The  whole  perfons  of  Ailizc,  called  upon  by  their  names,  2re  of 
new  warned,  apud  Ada,  to  compear  before  his  Majefty’s  Jufticc,  the  faid 
firft  dry  of  February  went  to  come,  in  thebourof  Caule;  ilk  peribn  under 
the  pain  of  one  thoufand  Marks.  Whereupon  my  Lord  Advocate  allied 
Inftruincnts,  Extraclum  de  UbrisaSlprum  adjourn  alii  S.  D.  N.  Regis,  per  me 


Sic  Subfcribitur , 

Johahnis  Bannatync  Clericus  deputatus  Clerics  Jufticiaritt  Genera! is 
S.  D.  N.  Regis,  ‘Tejian.  bis  meis  jigno  £3  Jubjiriptione. 

The  Lord  Ucbiltrie  appearing  on  the  faid  ift  of  Feb.  was  fcntenccd  to 
I perpetual  lmprifonment  *. 


“ * The  Lord  VclUtrie,  a Man  nf  a fubtil  Spirit  and  pood  Parts,  had  not  thofc  endowments  of  his  mind  been  Mined  with  fome  ill  Qualities ; his  Malice  neainlt  the  Marquis 
“ of  Hamilton  was  hereditary,  lie  being  the  Son  of  Capt.  Jnnirs  Ste*i-«rt,  who  in  King  James's  minority,  when  the  Hamilton  were  grounillcfdy  and  in  a mock  Parliament  at- 
“ tainted,  carried  I he  Title  of  Earl  of  Amin,  ami  cofidltd  their  Fortunes."  Burnet's  Memoirs  of  the  Dukes  of  Hamilton,  p.  is,  and  u.  where  hcrclatcathe  whole  huf.ncf*  ; 
and  parse  is.  fays,  '*  This  was  n Calumny,  than  which  Hell  could  not  have  forged  a fouler,  tor  Lord  VchUtrie  judged  that  this  would  infallibly  have  produced  one  of  two  ef- 
“ fed*,  citiier’raifcdfucha  Jealoufy  in  tue  King's  thoughts,  asto  hnvc  quite  ruin’d  the  Marquis,  fincc  few  Miniltcrs  arc  proof  agaitill  fuch  whifpm,  or  at  lealt  it  would  have 
“ llupp'd  his  Voynge  fora  while,  till  he  was  tried,  and  the  fmallcll  delay  iu  that  would  have  fcattcr'd  his  Soldiers,  (which  the  King  was  to  fend  under  the  Marquis’scom- 
“ mai.il,  to  alUft  the  King  of  Sweden  to  recover  the  I'a/atinaie ) I'o  thal  lhi*defign  failing,  iu  which  his  Honour  was  now  fo  far  engag'd,  a liain  Ihould  lie  on  him  through  all 
“ Europe.  Lo:d  WV/'jir  carried  this  dory  to  the  King,  whether  provoked  to  it  out  of  hatred  to  the  Marquis,  or  mov'd  from  his  zeal  ami  duty  to  the  King,  lhall  not  be  dc- 
“ termined  ; though  the  laft  was  pretended  by  him,  in  many  ofliia  Letters  to  the  Maiquis.  Hut  hit.  Majdlyjtncw  the  Marquis  too  well,  and  underltoodall  lii=  motions  and 


*•  the  prog  refs  of  this  Affair,  touexaftly,  to  give  any  credit  to  this  Forget  y.  Andpujrrij.  “But  the  Marquis  was  not  able  to  lie  under  fttdi  terrible  Imputations,  where- 
**  fore  be  prefTetl  that  Vehitrir  might  be  put  to  it,  to  prove  what  he  had  allcdg'd  : but  all  he  offered  agninlt:  Ramfay  was  only  a prcfutnptinn,  which  Utim/ay  denied,  and  Km 
“ aflirni’d ; fo  that  they  were  l»b:h  pul  under  Bali,  and  nothing  appear’d  that  did  touch  the  Marquis : for  though  liamjay  had  been  as  guilty  as  the  Lord  feu  call'd  him,  that 


‘ Idi  no  Imputation  on  him,  fincc  none  can  is:  made  anfwcraWe  forthofe  they  employ,  unlefs  it  appear  that  they  followed  the  lnllruction,  given  them.  So  the  Marquis  was 
difpatehcd  to  Germany.  Lord-Uehiltrie  had  charged  the  Marquis  with  Trenton,  and  failing  fo  totally  in  his  Probation,  was  feint  down  to  Scotland  to  be  tried,  where  lie  had 
■*  a legal  and  free  Trial  for  hi*  Life  Charge  before  the  Julticc-Gcneral,  an.1  fueh  AlTelfois  as  were  appointed  to  fit  with  him,  bythc  lVivy -Council  : amt  had  the  Marqui* 
■*  repaid  him  in  his  own  Coin,  he  could  not  have  cfcipd  capital  Punilhmcnt.  Hut  he  \va»  nitrified  with  hi*  own  juflification,  and  fuch  a Cei.hirc  put  on  the  Calumniator, 
“ as  might  deter  others  from  the  like  Attempts.  Wherefore  he  was  condemn'd  to  perpetual  lmprifonment  in  Biatknefs  Callle,  and  he  continued  there  for  twenty  Years." 


XX.  The  Trial  of  John  Lilburn  and  John  JVharton , for  Printing  and  Publifhing  Seditious 
Books.  In  the  Star-Chamber,  Feb.  9.  1637.  I3*  Car.  1. 

BEFORE 

Lord  Cot  tiny  tin. 

Lord  Newburgh. 

Lord  Chief-Juflice  Bramfton. 

Sir  Horry  Vane. 

Mr.  Secretary  Cooke. 

Mr.  Secretary  U'indebani. 

Judge  Junes,  and  others. 

[Written  by  John  Lilburn.'] 

UPON  Tueftlay  the  nth  or  12th  of  Dteemler,  1637,  I was  irenchcrouf-  faw  them  there  ; and  if  you  plcafe  to  go  thither,  you  may  buy  an  hundred 
ly  and  Judally  betrayed  (by  one  that  I fuppofed  to  be  my  friend)  of  them  at  the  Rookfellors,  if  you  have  a mind  to  them.  Have  vou  f;en 
tutu  the  hands  of  the  Purfuivant,  with  four  of  his  afliftants,  as  I was  the  Unbijhoping  of  Timstby  and  titus,  the  Lcoiing-gla/s,  and  a Brev'tate  of  we 
walking  in  Ssperlant  with  one  John  Cldburr.i,  fervant  to  old  Mr.  John  Bi/hop's  late  Proceedings  ? Yes,  I have,  and  thofc  aifci  you  may  have  there, 
IVbnrtan,  in  BtnU-lane,  a Hot-prclicr.  if  you  pleafe  to  fend  for  them.  Who  printed  all  thole  Books  ? I do  not 

And  about  twelve  of  the  Clock  the  next  day,  I was  committed  to  the  know.  Who  was  at  the  charges  of  printing  them  r Of  that  J am  iguo- 
Gatehoufe,  by  Sir  John  Lamb,  the  Prelate  of  Canterbury' % Chancellor,  with  rant.  But  did  you  not  fend  over  fome  of  thefc  Books? 
ethers/  without  any  examination  at  all,  for  fending  of  factious  and  fcan-  Lilburn.  I fent  not  any  of  them  over.  Do  you  know  one  Harguft  there  ? 
•Salons  Books  out  of  Holland  into  England.  And  having  not  been  at  the  Yes,  X did  fee  fuch  a man.  Where  did  you  fee  him  ? I met  with  him  one 
Xorefaid  prifon  above  three  days,  I was  removed,  by  a warrant  from  the  day  accidentally  at  Amfterdam.  How  oft  did  you  fee  him  there  ? Twice 
Lords  of  the  Council,  to  the  Fieri*  where  I now  remain.  And  after  my  upon  one  day.  But  did  not  he  fend  over  Boolcs  ? If  he  did,  it  is  nothing 
being  there  fome  time,  I drew  a Petition  to  the  Lords  of  the  Council  for  to  me,  for  his  doings  are  unknown  to  me.  But  he  wrote  a Letter,  by 
«ny  liberty : and  their  anfwer  to  it  was,  that  I fhottld  be  examined  before  your  dire&ions,  did  he  not  ? What  he  writ  over  I know  no  more  than  you* 
Sir  John  Banks , the  King’s  Attorney : The  copy  of  which  examination  But  did  you  fee  him  no  where  clfc  there?  Yes,  I law  him  at  Rotterdam. 
thus  follows.  What  conference  had  you  with  him  ? Very  little.  But  why  do  you  afk 

Upon  Tueftlay  the  14th  of  January , 1637,  I was  had  to  Sir  John  Banks  me  all  thefc  qucftions  ? Thcfe  arc  befide  the  matter  of  my  imprifomnent ; I 
the  Attorney-General’s  Chamber,  (now  Lord  Chief-Juftice  ot  the  Court  pray  come  to  the  thing  for  which  I am  accufed,  and  imprifoned.  No, 

of  Pica?)  and^ ^ was  referred  to  be  examined  by  Mr.  CockJhej  his  chief  Clerk;  thefe  are  not  befide  the  bufinefs,  but  do  belong  to  the  thing  for  which 

*ed  at  our  firft  coming  together,  he  did  kindly  intreat  me,  and  made  me  you  are  imprifoned.  But  do  you  know  of  any  that  font  over  any 
fit  down  by  him,  and  put  on  my  hat,  and  began  with  tne  after  this  man-  Books  ? 

ncr:  Mr.  Lilburn,  what  is  your  Chriftian  name  ? I faid  John.  Did  you  Lilburn.  What  other  men  did,  doth  not  belong  tome  to  know  or  fearch 
live  in  London  before  you  went  into  Holland ? Yes,  that  1 did.  Where  ? into ; fufficicnt  it  is  for  me  to  look  well  to  my  own  occafions.  Well,  lure 
. Near  Londsstrftontt  With  whom  there  ? With  Mr.  Thomas  Hrjjfon.  What  is  the  examination  of  one  Edmund  ChilUngten,  do  you  know  fuch  r-  ? 
Trade  is  he?  A dealer  in  Cloth,  I told  him.  How  long  did  you  i'erve  Yes.  How  long  have  you  been  acquainted  with  him  ? A little  before  I 
him!1  About  five  years.  How  came  you  to  part  ? After  this  manner:  I went  away,  but  how  long,  I do  not  certainly  know.  Do  you  know  one 

perceiving  my  Mailer  had  on  intention  to  leave  off  his  Trade,  I often  John  JVharton  ? No.  Do  you  not?  He  is  a Hot-prcfier.  1 w him, 

Wovcd  him  that  I might  have  my  liberty,  to  provide  for  myfclf,  and  at  the  but  1 do  not  well  remember  his  other  name.  Ho  w long  have  you  been 
Lll  he  condefccndcd  unto  it ; and  fo  I went  into  the  Country,  to  have  the  acquainted  with  him,  and  howcameyou  acquainted  ? I cannot  well  :c!l  you. 
con  fent  of  my  friends  ; and  after  that  went  into  Holland.  Where  were  you  How  long  do  you  think  ? I do  not  know.  What  Speeches  had  you  with 
*htre  ? Ac  Rotterdam.  And  from  thence  you  went  to  Amjlerdam  ? Yes,  I Cbillington  fincc  you  came  to  town  ? I am  not  bound  to  t-ll  you  : but  Sir 
;,c  Amfterdam.  Wbat  Books  did  you  fee  in  Holland?  Great  ftore  of  (asl  faid  before)  why  do  youaik  me  all  thcfe  qucftions:  Thcfe  arc  nothing 
I books,  for  in  every  Bookfcller’s  fliop  as  l came  in,  there  were  great  ftore  pertinent  to  my  imprifomnent,  fori  am  not  imprifoned  for  knowing  and  tnlh- 
? “uoks.  I know  that,  but  I afk  you,  if  you  did  fee  Dr.  BaJhuicF s An-  ing  with  fuch  and  fuch  men,  but  for  fending  over  Hooks  ; and  therefore  L 
lwcr  to  my  Mailer’s  Information,  2nd  a Book  called  his  Litany  ? Yes,  I 1 am  not  willing  to  anfwcr  you  to  any  more  of  thcfe  qucftions,  be  cauls  I fee 

you 


The  Lord  Arclibilhop  of  Canterbury . 

'file  Lord- Keeper,  Lord  Coventry. 

The  Lord-T teafurcr,  Brfhop  of  London. 
The  Lord  Privy-Seal,  Earl  of  Mantbtfttr , 
The  Earl-Marfhal,  Earl  of  Arundel. 

The  Earl  of  Saljbury. 

The  Earl  of  Dor  jet. 
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you  go  about  by  this  examination  to  infoare  me  : for  feeing  the  things  fur 
which  I am  imprifoneii  cannot  be  proved  againft  me,  you  will  get  other 
rr.  uvr  out  of  my  examination  ; and  therefore  if  you  will  not  afe  me 
a'  1 .at  1 he  thing  laid  to  my  charge,  1 (h  ill  anfwer  no  more.  But  if  you 
will  .,;kof  thaf,  1 thill  then  anfwer  you,  and  doai.fwer,  that  for  the  thing 
f-r  which  i am  impi  honed,  which ‘is  for  fending  over  Books,  I am  clear, 
for  I fent  none  : and  of  any  other  matter  that  you  have  to  acculc  me  of,  I 
know  it  is  warrantable  by  the  Law  of  God,  and  l think  by  the  Law  of  the 
Land,  that  I may  Hand  upon  my  juft  defence,  and  not  anfwer  to  your  in- 
terrogatories and  that  myaccui'ers  ought  to  be  brought  face  to  face,  to 
juftify  what  they  acculc  me  of.  And  this  is  all  the  anfwer  that  for  the 
prefent  J .am  willing  in  make  : and  if  you  alk  me  of  any  more  things,  I 
fhall  anfwer  you  with  file  nee.  At  this  he  was  exceeding  angry,  and  faiJ, 
there  would  be  a courle  taken  with  me  to  make  me  anfwer.  i told  him, 

1 did  not  repaid  wnat  courfe  they  would  take  with  me  ; only  this  1 defirc 
you  to  ta-  c notice  of,  that  Ido  not  refufe  to  anfwer  out  of  any  contempt, 
but  only  bscaufe  I am  ignorant  of  what  belongs  to  an  examination,  (for 
til  < is  the  fir  ft  time  that  ever  I was  examined  ;)  and  therefore  I am  un- 
willing to  anfwer  to  any  impertinent  queftions,  for  fear  that  with  my  an- 
fwer ! may  do  myfclf  hurt. 

This  is  not  the  way  to  get  liberty  : I had  thought  you  would  have  an- 
fwered  punctually,  that  fo  you  might  have  been  difpatchcd  as  lhortly  as 
might  be. 

Lilburn.  I have  anfwered  pua£lually  to  the  thing  for  which  I am  im- 
prifoned,  and  more  I am  no:  bound  to  anfwer,  and  for  my  liberty  I mult 
wait  God’s  time. 

You  had  better  anfwer,  for  I have  two  examinations  wherein  you  arc 
accufcd.  Lisburn.  Of  what  am  laccufcd  ? Chill  ngton  hath  accufed  you  for 
printing  ten  or  twelve  thouland  of  Books  in  Holland,  and  that  they  itand 
you  in  about  eighty  pound,  and  that  you  had  a Chamber  at  Mr.  John 
Foot's,  at  Delft , where  he  thinks  the  Books  were  kept,  and  that  you  would 
have  pruned  the  Unmajiing  of  the  My  fiery  of  Iniquity,  if  you  could  have 
got  a true  copy  of  it.  1 do  not  bcl.eve  that  Chillington  faid  any  fuch 
things  ; and  if  be  did,  i know  and  am  furc,  that  they  are  all  of  them  lyes. 
You  received  money  of  Mr.  IVhcrion  fince  you  came  to  Town,  did  you 
not  r What  if  I dit|  ? It  was  for  Books  ? I do  not  fay  fo.  For  what  Ion 
of  Books  was  it?  I do  not  fay  it  was  for  any,  and  I have  already  anfwered 
you  all  that  for  the  prefent  1 have  to  anfwer  ; and  if  that  will  give  you 
content,  well  and  good  ; :t  not,  do  what  you  pleafe.  If  you  will  not  an- 
fwer no  more  (here  1 told  him,  if  1 had  thought  he  would  have  infilled 
upon  fuch  impertinent  quellions,  I would  not  have  given  him  fo  many  an- 
fwers)  we  have  power  to  fend  you  to  the  place  from  whence  you  came. 
You  may  do  your  plcafure,  fait!  I.  So  he  called  in  anger  for  my  Keeper, 
and  gave  him  a Uriel  charge  to  look  well  to  me.  I faid,  they  fhould  not 
fear  iny  running  away.  And  lo  I was  fent  down  to  Sir  John  Banks  him- 
fclf.  A.nd  after  he  had  read  over  what  his  man  had  writ,  he  called  mein, 
and  faid,  I perceive  you  are  unwilling  to  confcfs  the  truth. 

Lilt  urn.  No,  Sir,  I have  fpoken  the  truth.  Sir  John  Banks.  This  is 
your  examination,  is  it  not  ? What  your  man  hath  writ,  I do  not  know. 
Come  near,  and  fee  that  I read  it  right.  Sir,  1 do  not  own  it  for  my  ex- 
amination, for  your  man  hath  writ  what  it  pleafed  him,  and  hath  not  writ 
my  anfwer  ; for  my  anfwer  was  to  him,  and  fo  it  is  to  you,  that  for  the 
shins  for  which  I am  imprifoned  (which  is  for  fending  over  Books)  I am 
clear,  for  I did  not  fend  any,  and  for  any  other  matter  that  is  laid  to  my 
charge,  I know  it  is  warrantable  by  the  Law  of  God,  and  1 think  by  the 
Law  of  the  Land,  for  me  to  Hand  upon  my  juft  defence,  and  that  my  ac- 
cufers  ought  to  be  brought  face  to  face,  to  juftify  what  they  accufc  me  of  : 
and  this  is  all  that  I have  to  fay  for  the  prefent.  You  mull  fet  your  hand 
to  this  votn  examination.  I bcleech  you.  Sir,  pardon  me,  1 will  let  my  hand 
to  nothing  but  what  I have  now  faid.  So  he  took  the  pen  and  writ,  “ The 

examined  is  unw'llingto  anfwer  toany  thing  but  th3t  for  which  he  is 
“ imprifoned.”  Now  you  will  fet  your  hand  ro  it  ? I am  not  willing,  in 
regard  I do  notown  that  which  your  man  hath  writ ; but  if  it  pleafe  you  to 
lend  me  the  pen,  I will  write  my  anfwer,  and  fet  my  hand  to  it.  So 
he  gave  me  the  pen,  and  I begun  to  write  thus:  “ The  anfwer  of  me  John 
« Lillurn  is,”  and  here  he  took  the  pen  from  me,  and  faid  he  could  not 
flay,  that  was  fufficicnt.  Then  one  of  my  Keepers  alked  him  if  they 
might  have  tnc  back  again  ? And  he  faid  yea  : for  be  had  no  order  for  my 
inlargement. 

And  about  ten  or  twelve  days  after,  I was  had  forth  to  Grays-hm  again  ; 
ar.d  when  1 came  there,  I was  had  to  the  Star-  Chamber  office  ; and  being 
there,  as  the  order  is,  1 mufl  enter  tny  appearance,  they  told  me.  I faid, 
To  what?  For  1 was  never  ferved  with  any  Subpoena-,  neither  was  there 
any  Bill  preferred  againft  me,  that  1 did  hear  of.  One  of  the  Clerks  told 
me,  I rnuft  fitft  be  examined,  and  then  Sir  John  would  make  the  Bill.  It 
feems  they  had  no  grounded  matter  againft  me  for  to  write  a Bill,  2nd 
therefore  they  went  about  to  make  me  betray  my  own  innoefcney,  that  lo 
they  might  ground  the  Bill  upon  my  own  words  : and  at  the  entrance  of 
my  appearance,  the  Clerk  and  I had  a deal  of  dilcourfc,  (the  particulars 
wneicof  for  brevity  fake  I now  omit;)  bur  in  the  conclution  he  demanded 
moneyof  me,  for  entering  of  my  appearance:  and  1 told  him  I yas  but  a 
young  man,  and  a prifoner,  anti  money  was  not  very  plentiful  with  me, 
and  therefore  1 would  not  part  with  any  monev  upon  fuch  terms.  Well 
(faid  he)  il  you  will  not  pay  your  fee,  1 will  dafli  out  your  name  again. 
Do  what  you  pleafe  (faid  1)  1 care  not  if  you  do;  fo  he  made  complaint 
to  Mr.  Goad,  the  Mailer  of  the  Office,  that  I refufed  to  enter  my  appear- 
ance. And  then  1 was  brought  before  him,  and  he  demanded  of  me  what 
my  bufinefs  was  ? I told  b.m,  I had  no  bufinefs  with  him,  but  1 was  a 
prifoner  in  the  Flat,  and  was  fent  for,  but  to  whom  and  to  wh.it  end  I do  not 
know,  and  therefore  if  he  had  nothing  to  fay  to  me,  I had  no  bufincfs  with 
him.  And  then  one  of  the  Clerks  faid,  1 was  to  be  examined.  Then  Mr. 
Goad  faid.  Tender  him  the  Book  : lb  1 looked  another  way,  as  though  1 
did  not  give  car  to  what  he  laid  ; and  then  he  bid  me  pull  off  my  Glove, 
and  lay  my  hand  upon  the  Book.  What  to  do.  Sir?  faid  I.  You  mull 
fwear,  faid  he.  To  what?  That  you  jhall  make  true  anfwer  to  all  things  that 
art  aj.l-ed you.  Mull  I fo.  Sir  ? But  before  i fwear,  I will  know  to  what  I 
mint  fwear-  As  loon  as  you  have  lworn,  you  Ihall,  but  not  before.  To 
that  I anfwered,  Sir,  1 am  but  a young  man,  and  do  not  well  know  what 
belongs  to  the  nature  of  an  Oath,  and  therefore  before  1 fwear,  1 will  be 
better  ad vi fed.  Saith  he, howold  are  you?  About  twenty  years  old,  1 told 
him.  You  have  received  the  Sacrament,  have  you  not  ? Yes,  that  I have. 


And  you  have  heard  the  Minifters  deliver  God  s word,  have  you  not  ? I 
have  heard  Sermons.  Well  then,  you  know  the  holy  Kvangclitls  ? Yes, 
that  I do.  But,  Sir,  though  1 have  received  the  Sacrament,  and  base  heard 
Sermons*  yet  it  doth  not  therefore  follow  that  I am  bound  to  take  an  Oath, 
which  1 doubt  of  the  lawfulnefs  of.  Look  you  here,  faid  he  (and  with  that 
he  opened  the  Book),  we  defire  you  to  fwear  by  no  foreign  thing,  but  to 
fwear  by  the  holy  Evangelifts.  Sir,  I do  not  doubt  or  quelKoii  that ; I 
queltion  how  lawful  t is  forme  to  fwear  to  I do  not  know  whit.  So  foma 
of  the  Clerks  began  to  reafon  with  me,  and  told  me  every  one  took  that 
Oath  ; and  would  l be  wifer  than  all  other  men  ? I told  them,  it  made  no 
matter  to  me  what  other  men  do ; but  before  I fwear,  I will  know  better 
grounds  and  reafons  than  other  men’s  practices,  to  convince  me  of  the  law- 
fulnefs  of  fuch  an  Oath,  to  fwear  I do  not  know  to  what.  So  Mr.  Goad 
bid  them  hold  their  peace,  lie  was  not  to  convince  any  man’s  confidence  of 
the  lawfulnefs  of  it,  but  only  to  offer  and  tender  it.  Will  you  take  it  or 
no,  faith  he  ? Sir,  1 will  be  better  advifed  firft  ; Whereupon  there  was  a 
Meffenger  fent  to  Sir  John  Banks,  to  certify  him,  that  I would  not  take 
the  Star-Chamber  Oath ; and  alfo  to  know  of  him  what  fhould  be  done 
with  me.  So  I looked  I lhould  be  committed  dole  prifoner,  or  worfe. 
And  about  an  hour  after  came  Mr.  Cocejhey,  Sir  John’s  chief  Clerk  : Whac 
(faid  he)  Mr.  Lilburn,  it  feems  you  will  not  take  your  Oath,  to  make  true 
anfwer  ? I told  him,  1 would  be  better  advifed  before  1 look  fuch  an  Oath. 
Well  then  (faith  he)  you  mull  go  from  whence  you  came. 

Upon  Friday  the  yth  of  February,  in  the  morning,  one  of  the  Officers 
of  the  Fiat  came  to  my  Chamber,  and  bid  me  get  up  and  make  me  ready  to 
go  to  the  Star-Chamber-Bar  forthwith.  I having  no  time  to  lit  myklf,- 
made  me  ready  in  all  haftc  to  go.  And  being  at  the  b-ir.  Sir  John  Banks  laid 
a verbal  accufaiion  againft  me;  which  was,  that  I refuted  to  anfwer,  and 
alfo  to  enter  iny  appearance,  and  that  I refufed  to  take  the  Star-Chamber 
Oath  : and  then  was  read  the  affidavit  of  one  Edmond  Chillington , Butlou- 
fellcr,  made  agamft  Mr.  John  ITharton  and  myfelf : the  fum  of  which 
was,  that  lig  and  I had  printed  at  Rotterdam,  in  Holland,  Dr.  Bajluti.k’s  An- 
fwer, and  his  Litany,  and  divers  other  fcandalous  Books.  And  then  after 
1 hail  obtained  leave  to  fpcak,  I laid,  My  noble  Lords,  as  for  that  Affi- 
davit, it  is  a moll  falfe  lye  and  untrue. 

Lord-Keeper.  Why  will  you  not  anfwer  ? Lilburn.  My  honourablo 
Lord,  I have  anfwered  fully  before  Sir  John  Banks  to  all  things  that  belong 
tome  to  anfwer  unto;  and  for  other  things,  which  concern  other  men,  I 
have  nothing  to  do  with  them.  But  why  do  you  refufe  to  take  ;he  Star- 
Chamber  Oath  ? Moll  noble  Lord,  I rclufed  upon  this  ground,  becaufe 
that  when  I was  examined,  though  I had  fully  anfwered  all  t lings  that 
belonged  to  me  to  anfwer  unto,  and  had  cleared  myfelf  of  the  thing  for 
which  1 am  imprifoned,  which  was  for  fending  Books  out  of  Holland, 
yet  that  would  not  fatitf y and  give  content,  but  other  things  were  put  unto 
me,  concerning  other  men,  to  infnare  me,  and  get  further  matter  againft 
me;  which  I perceiving  refufed,  being  not  bound  to  anfwer  to  fuch  things 
as  do  not  belong  unto  ine.  And  withal  I perceived  the  Oath  to  be  an 
Oath  of  inquiry;  and  for  the  lawfulnefs  of  which  Oath,  I have  no  war- 
rant; and  upon  thefe  grounds  I diJ  and  do  ftill  refufe  the  Oath.  Upon 
thisfome  of  the  King’s  Couufel  and  fome  of  the  Lords  fpoke:  Would  I 
condemn  and  contradict  the  laws  of  the  land,  and  be  wifer  than  all  other 
men,  to  refufe  that  which  is  the  Oath  of  the  Court,  adminiftred  unto  all 
that  come  there  ? Lord  Keeper.  Well;  tender  him  the  Book.  I Handing 
againft  the  Prelate  of  Canterbury’s  back,  he  looked  over  his  ftioulderat  me, 
and  bid  me  pull  off  my  glove,  and  lay  my  hand  upon  the  Book.  Unto 
whom  I replied.  Sir,  1 will  not  fwear;  and  then  directing  my  fpeech  unto 
the  Lords,  I faid,  Moll  honourable  and  noble  Lords,  with  all  revcrcnco 
and  fubmiffion  unto  your  Honours,  fubinitting  my  body  unto  your  Lord- 
fliips  plcafure,  and  whatfoever  you  pleafe  to  infii£t  upon  it,  yet  mull  I re- 
fufe the  Oath.  My  Lords,  faid  the  Arch-Prelate,  (in  a deriding  manner) 
do  you  hear  him  ? He  faith,  with  all  reverence  and  fubmiffion  he  refufeth 
the  Oath.  Well,  come,  come  (faid  my  Lord- Keeper),  fubmityourfelf  unto 
the  Court. 

Lilburn.  Moft  noble  Lords,  with  all  willingnefs,  I fubmit  my  body 
unto  your  Honours  plealure ; but  for  any  other  fubmiffion,  moft  Honour- 
able Lords,  1 am  confcious  unto  myfelf,  that  I have  done  nothing  that 
doth  deferve  a convention  before  this  illuftrious  Affembly;  and  therefore 
for  me  to  fubmit,  is  to  fubmit  I do  not  know  wherefore. 

Earl  of  Dorfet.  My  Lords,  this  is  one  of  their  private  fpirits  ; do  you 
hear  him,  how  he  Hands  in  his  own  j unification  ? Well,  my  Lords,  laid 
the  great  Prelate,  this  fellow  (meaning  me)  hath  been  one  of  the  notori- 
oufcft  difperfers  of  libellous  Books  that  is  in  the  Kingdom  ; and  that  is 
the  Father  of  them  all  (pointing  to  old  Mr.  Wharton). 

LUbum.  Sir,  1 know  you  arc  not  able  to  prove,  and  to  make  that  good 
which  you  have  faid.  I have  teftimony  of  it,  faid  he.  Then,  faid  I,  pro- 
duce them  in  the  face  of  the  open  Court,  that  we  may  fee  what  they  have 
to  accule  me  of;  and  I am  ready  here  to  anfwer  for  myfelf,  and  to  make 
my  juft  defence.  With  this  he  was  filent,  and  faid  not  one  word  more  to 
me  ; and  then  they  alked  my  Fellow  Soldier,  old  Mr.  IVbatton,  whether 
he  would  take  the  Oath ; which  he  refufed,  and  began  to  tell  them  of  the 
Biflinps  cruelty  towards  him;  and  that  they  had  had  him  in  five  feveral 
Prifons  within  thefe  two  years,  for  refufing  the  Oath.  And  then  there 
was  ftlence ; after  which  was  read  how  the  Court  had  proceeded  3gainft 
fome  that  bad  harboured  Jefuits  and  Seminary-priefts  (thofe  Traitors) 
who  refufed  to  be  examined  upon  Oath ; and  in  regard  that  we  refufed 
likewife  to  be  examined  upon  Oath,  it  was  fit,  they  faid,  that  we  fhould 
be  proceeded  againft,  as  they  were.  So  they  were  the  precedent  by  which 
we  were  cenfuied,  though  the  r caufe  and  ours  be  much  unlike,  in  regard 
theirs  were  little  better  than  T reafon  ; but  our  crime  was  fo  far  from  Trea- 
fo n,  that  it  was  neither  againft  the  glory  of  God,  the  honour  of  the  King, 
the  laws  of  the  land,  nor  the  good  of  the  Commonwealth  : but  rather  for 
the  maintaining  of  the  honour  of  them  all,  as  all  thofe  that  rod  theBookJ 
without  partial  affcdtions  and  prejudicate  hearts  can  witnefs  and  declare; 
and  if  the  Books  bad  had  any  T reafon,  or  any  thing  againft  the  Law  of 
the  Land  in  them,  yet  we  were  but  fuppofedly  guilty  ; for  the  things  were 
never  fully  proved  againft  us.  Indeed  there  were  two  Oaths  read  in 
Court,  wl.ich  they  find  were  fworn  againft  us  by  one  man,  but  lie  was 
never  brought  face  to  face,  and  in  both  his  Oaths  he  hath  for- 
fworn  himfelf,  as  in  many  particulars  thereof  we  are  both  ab!e 
to  make  good.  In  the  condufion,  my  Lord  Keeper  ftood  up,  and  faid* 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


C 289  ) 1637.  for  Printing  and  Publifhing  f editions  Booh. 


( 290  J 


JVfy  Lord?,  I hold  it  fit,  that  they  fhould  be  both  for  their  contempt 
committed  clot'e  Prifoners  till  Tuefday  next ; and  if  they  do  not  con- 
form thcmfelves  betwixt  this  and  then  to  take  the  Oath,  and  yield  to  be 
examined  before  Mr.  GoaJ,  then  that  they  lhall  be  brought  hither  again, 
and  cenfured,  and  made  an  example.  Umo  which  they  all  agreed  ; and  fo 
we  were  committed  clofe  Prifoners,  and  no  Friends  admitted  to  come  unto  us. 

]n  Camera  Su'.lat'  ctram  Cana  Ho  ibidem  9.  die  Fcbr.  Anno  1 3 Car.  Regis. 

1 T TPon  Information  this  day  to  thfs  Honourable  Court,  by  Sir  John 
» Bar.ks  Knight,  his  Majefty’s  Attorney-General,  That  John  Lil- 
» bum  and  John  Wharton , who  are  now  at  the  Bar  of  this  Court,  were 
» the  24th  of  January  lair  ordered  to  be  examined  upon  Interrogatories 

* touching  their  unlawful  printing,  publifhing,  and  difperfing  of  Jibel- 

* lous  and  fcditiotis  Books,  contrary  to  the  decree  of  this  Court,  which 
« was  verified  by  affidavit : and  being  brought  tip  to  tbe  Office  to  appear 
‘ and  be  examined  accordingly,  the  faid  Lilburn  refufed  to  appear,  and 

* both  of  them  denied  to  take  an  Oath  to  make  anfwer  to  Interrogatories, 

* as  appears  by  Certificate  of  Mr.  Goad:  it  was  humbly  prayed  that  their 
«.  appearance  may  be  recorded,  they  being  now  prefent  in  Court,  and  that 
r they  may  now  have  their  Oaths  rendered  unto  them-;  which  if  they  (hall 
i refute  to  take,  that  then  this  Court  will  proceed  to  a cenfure  againft  them 

* for  their  high  contempt  therein,  as  hath  been  ufed  in  like  cafes,  which 
« the  Court  held  fit : And  hath  therefore  ordered.  That  their  appearance 
» fit  all  be  recorded,  as  is  defired.  And  for  that  the  faid  Delinquents  do 
‘ now  again  moft  contempt uoufly  refufe  to  take  their  Oaths  now  tendered 

* to  them  in  open  Court,  their  Lotdfiiips  have  further  ordered.  That  the 
» faid  Lilburn  and  Wharton  lhall  be  remanded  to  the  prifon  of  the  Fleet, 

* there  to  remain  clofe  Prifoners  until  they  conform  thcmfclves  in  obedi- 

* cnee  to  take  their  Oaths,  and  be  examined;  and  that  unlefs  they  do 

* take  their  Oaths,  and  yield  to  be  examined  by  Monday- night  next,  their 
« Lordfhips  will,  on  the  lafl  fitting  of  this  Term,  proceed  to  ccnfure 
‘ againft  them  for  their  contempts  therein,  as  is  di-fired.’ 

And  upon  Monday  after  we  were  had  to  Gray’s- Inn,  and  I being  the  firfr 
there,  Mr.  GoaJC aid  to  me,  according  to  the  Lords  order  upon  Friday  lafl, 

1 have  fent  lor  you  to  tender  the  Oath  unto  you.  Sir,  I befeech  you,  let 
me  hear  the  Lords  order.  So  he  caufsd  it  to  be  read  unto  me,  and  then 
tendered  me  the  Book.  Well,  Sir,  faid  I,  1 am  of  the  fame  mind  I was 
and  withal  I undcrfbnd,  that  this  Oath  is  one  and  the  fame  with  the  High 
Conmiffion  Oath,  which  Oath  I know  to  be  both  again  li  the  Law  of  God, 
and  the  Law  of  the  Land  ; and  therefore  in  brief  I dare  not  take  the  Oath, 
though  I f offer  death  for  the  refufal  of  it.  Well,  faid  he,  I did  not  fend 
for  you  to  difpute  with  you  about  the  lawfulnefs  of  it,  but  only  acaord- 
Ing  to  my  place  to  tender  it  unto  you.  Sir,  1 dare  not  take  it,  though  1 
lofc  my  life  for  the  refufal  of  it.  So  he  faid,  he  had  no  more  to  l"  y to  me ; 
and  l took  my  leave  of  him,  and  came  away.  And  after  that,  came  the 
old  man,  Mr.  Wharton,  and  it  was  tendered  unto  him,  which  he  refufed 
to  take  : and  (as  he  hath  told  me)  he  declared  unto  him  how  the  Bifhops 
had  him  eight  times  in  prifon  for  the  refufal  of  it,  and  he  had  fuffered  the 
Bifhops  metcilcfs  cruelty  for  many  years  together,  and  he  would  now  ne- 
ver take  it  as  long  as  he  lived  ; and  withal  told  him,  that  if  there  were  a 
Cart  ready  at  the  door  to  carry  him  to  Tyburn , he  would  be  hanged,  bc- 
iorc  ever  he  would  take  it.  And  this  was  that  day’s  bufinefs. 

Upon  the  next  morning,  Feb.  13.  about  feven  a-clock,  we  were  had  to 
the  Star-Chamber  Bar  again,  to  receive  our  cenfuic  ; and  flood  at  the  Bar 
about  two  hours  before  Sir  John  Fanis  came  : but  at  lafl  he  began  his  ac- 
cufation  againft  us,  that  we  did  ftill  continue  in  oar  former  llulibornnefs. 
And  alfo  there  was  another  Affidavit  of  the  forefaid  Edmund  ChiUington's 
read  againft  us  ; the  fum  of  which  was,  that  I had  confeffed  to  him,  that 
1 had  printed  Dr.  Ba/hvici's  Anf-.ver  to  Sir  John  Banks’s  Information , and 
his  Litany ; and  another  Book,  An  Anfwer  unto  certain  Ubje.il tom ; and 
another  Book  of  his  called.  The  Vanity  and  Impiety  of  the  old  Litany  ; and 
that  I had  divers  other  Books  of  Dr.  Bajlwick' s a -priming.  And  that 
M r.  John  Wharton  had  been  at  the  charges  of  Priming  a Book  called,  A 
Brevinte  of  the  Bijhops  late  Proceedings  ; and  another  Book,  called  Sixteen 
new  Queries,  and  divers  other  factious  Books  : and  that  one  James  Ouldam, 
a Turner  in  Wejlu.lnjler-hall,  had  difperfed  divers  of  thefe  Books.  Then 
I faid  after  this  manner : Moft  noble  Lords,  I befceclt  your  Honours, 
that  you  would  be  pleafed  to  give  me  leave  to  fpeak  for  myfelf,  and  to 
make-  my  juft  defence;  and  I mall  labour  fo  to  order  my  foeechcs,  that  I 
fliall  not  give  your  Honours  any  juft  diftallc ; and  withal  fhall  do  it  with 
as  much  brevity  as  1 can.  So  having  obtained  my  defire,  I began  and  laid. 
My  Lords,  it  fectns  there  were  divers  Books  feut  out  of  Holland,  which 
came  to  the  hands  of  one  Edmund  Chillingit  ’,  who  made  this  Affidavit 
againft  us;  and,  as  I underfland,  he  delivered  divers  of  thefe  Books  unto 
one  John  Chilbume , ftrvant  to  this  old  man  Mr.  Wharton ; and  his  mailer 
being  in  prifon,  he  difperfed  divers  of  them  for  the  forefaid  Chilli ngt on’s 
ufe;  whereupon  the  Books  were  taken  in  his  cuflody:  he  being  found 
difperfing  of  them,  goes  to  one  Smith,  a Taylor,  in  Bridewell,  (as  I am 
informed)  and  defircs  him  to  get  his  peace  made  with  the  Bifhops.  Where- 
upon he  covenants  with  fome  of  the  Bifhops  creatures  to  betray  me  into 
their  hands,  being  newly  come  out  of  Holland,  which  (as  he  faid)  did 
fend  over  thefe  Books.  So,  my  Lords,  he  having  purchafed  his  own  li- 
berty, lays  the  plot  for  betraying  me,  and  1 was  taken  by  a Purfuivant  and 
four  others  of  his  affiilants,  walking  in  the  ftrccts  with  the  forefaid  John 
Cbiiburne,  who  had  laid  and  contrived  the  plot  before  (as  I am  able  to 
niakc  good) ; and  the  next  morning  1 was  committed  by  Sir  John  Lamb 
to  the  Gate-houfe.  Now,  my  Lords,  1 do  proteft  before  your  Honours 
on  the  word  of  a Chriftian,  that  I did  not  fend  over  thefe  Books,  neither 
did  I know  the  Ship  that  brought  them,  nor  any  that  belongs  to  the  Ship, 
Bor  to  my  knowledge  did  never  fee  with  my  eyes,  either  the  Ship,  or  any 
that  belongs  unto  it. 

And  being  at  the  Gate-houfe , I was  removed  (by  fix  of  your  Honours) 
to  the  Fleet,  at  which  time  the  faid  Cbiilington  was  removed  from  Bride- 
tsetU  to  Keujate ; and  being  kept  clofe  there,  he,  by  their  threats  and 
PWiu.ifions,  and  the  procuring  of  bis  own  liberty,  goes  and  accufes  me 
for  printing  ten  or  twelve  tboufanu  Books  in  Holland.  And  at  my  exami- 
nation before  Sir  Joan  Bonis , 1 cleared  myfelf  of  that ; and  upon  Friday 
’aft  he  made  an  Affidavit  againft  me,  in  which  he  hath  moft  falfly  for- 
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fworn  bimfelf,  anJ  to-day  he  hath  made  another,  which  is  alfo  a moft 
fa! fe  untruth  : and  withal,  my  Lords,  he  is  known  to  he  a notorious  lying 
fellow,  and  hath  accufed  me  for  the  purchafingof  hisown  liberty,  which 
he  hath  got.  And  therefore,  I befcech  your  Honours,  to  take  it  into 
your  ferious  confideration,  whether  I am  to  be  cenfured  upon  fuch  a fel- 
low’s Affidavit  or  no.  Then  faid  the  Lord-Keeper,  Thou  art  a mad  fel- 
low, feeing  things  are  thus,  that  thou  wilt  not  take  thine  Oath,  and  an- 
fwer truly. 

My  honourable  Lord,  I have  declared  unto  you  the  real  truth  ; but  for 
the  Oath,  it  is  an  Oaih  of  Inquiry,  and  of  the  fame  nature  as  theHigb- 
Commiffion  Oath ; which  Oath  1 know  to  be  unlawful  ; and  withal  I 
find  no  warrant  in  the  word  of  God  for  an  Oath  of  Inquiry,  and  it  ought 
to  be  the  director  of  me  in  all  things  that  I do  : and  therefore,  my  Lords, 
at  no  hand,  I dare  not  take  the  Oath.  (When  I named  the  word  of  God, 
the  Court  began  to  laugh,  as  though  they  had  had  nothing  to  do  with  it.) 
My  Lords  (faid  Mr.  Goad)  he  told  me  yefterday,  he  durll  not  take  the 
Oath,  though  he  fuffered  death  for  the  refufal  of  it.  And  with  that  my 
Lord  Privy-Seal  fpoke : Will  you  (faid  he)  take  your  Oath,  that  that 
which  you  have  faid  is  true  ? My  Lord  (faid  I)  I am  but  a young  man, 
and  do  not  well  know  what  belongs  to  the  nature  of  an  Oath,  (but  that 
which  I have  faid,  is  a real  truth ) but  thus  much ; by  God's  appoint- 
ment, I know  an  Oath  ought  to  be  the  end  of  all  controvcrfy  and  ftrife, 
Htb.  vi.  t6.  and  if  it  might  befo  in  this  my  prefent  caufc,  1 would  fafely 
take  my  Oath,  that  what  1 have  faid  is ' true.  So  they  fpoke  to  the  old 
man,  my  fellow-partner,  and  alkcd  him  whether  he  would  take  tbe  Oath  ? 

So  he  defired  them  to  give  him  leave  to  fpeak;  and  he  began  to  thunder 
it  out  againft  the  Bifhops,  and  told  them,  they  required  three  Oaths  of 
the  King's  Suhjcdls ; namely,  the  Oath  of  Churchwardenfhip,  and  the 
Oath  of  Canonical  Obedience,  and  the  Oath  ex  Officio  -,  which  (faid  he) 
are  all  againft  the  Law  of  the  Land,  and  by  which  they  deceive  and  per- 
jure thoufands  of  the  King's  Subjeifts  in  a year.  And  withal,  my  Lords, 
(faid  he)  there  is  a maxim  in  Divinity,  that  we  fhould  prefer  the  glory  of 
God,  and  the  Good  of  our  King  and  Country,  before  our  own  lives. 
But  the  Lords  wondering  to  hear  the  old  man  begin  to  talk  after  this 
manner,  commandeil  him  to  hold  his  peace,  and  to  anfwer  them,  whether 
he  would  take  the  Oath  or  no?  To  which  he  replied,  and  defired  them 
to  let  him  talk  a little,  and  he  would  tell  them  by  and  bye.  At  which  all 
the  Court  burft  out  a-laughing  ; but  they  would  not  let  him  go  on,  but 
commanded  filence  (which  if  they  would  have  let  h m proceed,  he  would 
have  fo  icppcr’d  the  Bifhops,  as  they  were  never  in  their  lives  in  an  open 
Court  of  Judicature).  So  they  afked  us  again,  whether  we  would  take 
the  Oath?  Which  we  both  again  refufed  ; and  withal  1 told  them,  that 
for  the  reafons  before  I durft  not  take  it.  Then  they  faid,  they  would 
proceed  to  ccnfure.  I bid  them  do  as  they  pleafed,  for  I knew  myfelf  in- 
nocent of  the  thing  for  which  l was  imprifoned  and  accufed ; but  yet, 
noiwithflanding,  did  fubmit  my  body  to  their  Honours  pleafurc.  So  they 
cenfured  us  500 /.  a-picce;  and  then  flood  up  Judge  Jones,  and  faid.  It 
was  fit,  iliac  1 being  a young  man,  for  example  fake,  fhould  have  fome 
corporal  punifhment  infiiiSfod  upon  me.  So  my  cenfure  was  to  be  whipt, 
but  neither  time  nor  place  allotted.  And  for  the  old  man,  in  regard  of 
his  age,  being  eightv-fivc  years  old,  they  would  fpare  his  corporal  punifh- 
ment, though  (faid  they)  he  deferves  it  as  well  as  the  other  (meaning  me), 
yet  he  fhould  (land  upon  the  Pillory : but  I could  net  undcrfland  or  per- 
ceive by  my  cenfure,  that  1 was  to  (land  upon  the  Pillory.  And  when  I 
came  from  the  Bar,  I fpoke  in  an  audible  voice,  and  faid,  My  Lords,  I 
befeech  God  to  blcfs  your  Honours,  and  to  difeover  and  make  known 
unto  you  the  wickednefs  and  cruelty  of  the  Prelates. 

In  Camera  Stellata  coram  Concilia  ibidem  1 3 die  Fcbr.  Anno  deeimo  tertit 
Car.  Regis. 

‘ "T  T THcreas,  upon  Information  to  this  Court  the  ninth  of  this  inflant 

* VV  February,  by  Sir  John  Banks  Knight,  his  Majcfty’s  Attorney- 

* General,  that  John  Lilburn  and  John  Wharton  (then  prefent  at  the  Bar) 

‘ were  the  24th  of  January  lafl  ordered  to  be  examined  upon  Interroga- 
‘ torics  touching  their  unlawful  printing,  importing,  publifhing,  and  dif- 
« perfing  of  libellous  and  feditious  Hooks,  contrary  to  the  Decree  of  this 

* Court,  which  was  verified  by  Affidavit ; and  being  brought  up  to  the 

* Office  to  appear  and  be  examined,  the  faid  Lilburn  refufed  to  appear, 

‘ and  both  of  them  denied  to  take  an  Oath  to  make  fome  anfwer  to  In- 
‘ terrogatorics,  as  appeared  by  the  certificate  of  Mr.  Goad,  Deputy  Clerk 
« of  this  Court;  the  Court  did  on  that  day  order,  that  their  appearances 
< fhould  be  recorded,  they  being  prefent  in  Court  as  aforefaid;  and  that 
‘ in  refpeci  rite  faid  Delinquents  did  then  again  contemptuoufly  refufe  to 
c take  their  Oaths  tendered  to  them  in  open  Court,  they  fhould  be  re- 

* manded  to  the  prifon  of  the  Fleet,  there  to  remain  clofe  prifoners,  until 

* they  conformed  themfelves  in  obedience  to  take  their  Oaths  and  be  ex- 
‘ amined  ; and  that  unlefs  they  did  take  their  Oaths,  and  yield  to  beex- 

* aroined  by  Monday- night  next  then  next  following,  and  now  laft  paft, 

« their  Lordfhips  would  on  this  fitting-day  proceed  to  a cenfure  againft 

* them  for  their  contempts  therein.  Now  this  day  the  faid  Lilburn  and 

* Wharton  being  again  brought  to  the  Bar,  his  Majefty’s  faid  Attorney 
‘ informed  this  honourable  Court,  that  they  ftill  continued  in  their  for- 
« mcr  obftinacy,  and  contemptuoufly  refufed  to  take  their  Oaths,  to  make 

* true  anfwer  to  the  Interrogatories,  although  they  had  been  fenvfor,  aqd 
‘ their  Oaths  aflcnted  to  be  given  unto  them  by  Mr.  Goad,  Deputy  Clerk 
« of  this  Court,  who  now  certified  the  fame  in  Court : and  therefore  his 
‘ Majcfty’s  faid  Attorney  humbly  pleaded  on  his  Majefty’s  bcbalf,  that 
‘ their  Lordfhips  would  now  proceed  to  cenfure  againft  the  faid  Deling 
‘ queues,  for  their  great  contempts  and  difobed  cnce  therein.  Whcre- 
‘ upon  their  Lordfhips  endeavoured,  by  fair  perfuafions,  to  draw  them  to 
« conformity  and  obedience,  and  withal  offered,  that  if  they  yet  would 
« fubmit  and  take  their  Oaths,  their  Lordfhips  would  accept  thereof,  and 
« not  proceed  to  cenfure  againft  them.  But  fuch  was  the  infuffcrable  dii- 

* obedience  and  contempt  of  the  faid  Delinquents,  that  they  Hill  perfifted 

* in  their  former  obftinacy,  and  wilfully  refufed  to  take  their  Oaths.  In 
« refpeci  whereof  the  whole  Court  did  with  an  unanimous  content,  de- 
« clare  and  adjudge  the  fai  l Lilburn  and  IVharton  guilty  of  a very  high 
e contempt  and  offence,  of  dangerous  confoqucncc  and  evil  example, 
‘ and  worthy  to  undergo  very  fbarp,  feme,  and  exemplary  cenfure, 
‘ which  might  deter  others  from  the  like  prefumptuous  boldncfs  in  refufing 


Printed  image  digitised  by  tbe  University  of  Southampton  Library  Digitisation  Unit 


( 291  ) 


20.  The  Trial  of  J.  Lilburn  and  J.  Wharton,  13  Car.  I.  ( 292  ) 


‘ to  take  a legal  Oath ; without  which,  many  great  and  exorbitant  of- 
x fences,  to  the  prejudice  and  danger  of  his  Majcfty,  his  Kingdoms,  and 

* loving  Subjedb,  might  go  away  undifeovered,  and  unpunithed.  And 

* therefore  their  Lordihips  have  now  ordered,  adjudged  and  decreed.  That 

* the  laid  Lilburn  and  IJOtarton  (hall  be  remanded  to  the  Fleet,  there  to 

* remain  until  they  conform  themfelves  in  obedience  to  the  orders  of  this 

* Court,  and  that  they  fhall  pay  five  hundred  pounds  a- piece  for  their 

* feveral  fines  to  his  Majefty’s  ufe;  and  before  their  enlargements  out  of 

* the  Fleet,  become  bound  with  good  furcties  for  their  good  behaviour. 
1 And  to  the  end  that  others  may  be  the  more  deterred  from  daring  to  offend 

* in  the  like  kind  hereafter,  the  Court  hath  further  ordered  and  decreed, 

* Thar  the  laid  John  Lilburn  fha!  1 be  whipt  through  the  Streets,  from  the 

* prifon  of  the  Fleet  unto  the*  Pillory,  to  be  crofted  in  fuch  time,  and 
« place,  as  this  Court  (hall  bold  fit  and  diredf  ; and  that  both  he  and  the 

* faid  JVharton  lhall  be  both  of  them  fet  in  the  faid  Pillory,  and  from  thence 

* be  returned  to  the  Flat , there  to  remain  according  to  this  Decree.’ 


After  our  ccnfure,  wc  had  the  liberty  of  the  prifon  fora  few  days  ; but 
the  old  man,  mv  fellow-partner,  went  to  the  Warden  of  the  Fleet,  and  told 
him  the  fum  of  that  which  he  intended  in  the  Star-Chamber,  to  have  fpoken 
againft  the  Bifhops,  if  the  Lords  would  have  let  him.  He  told  the  Warden, 
how  the  Bifttops  were  the  greateft  Tyrants  that  ever  were  fince  Adam' s 
creation ; and  that  they  were  more  cruel  than  the  Cannibals,  thofe  Mcn- 
eaters;  for  (faid  he)  they  prefently  devour  men,  and  put  an  end  to  their 
pain,  but  the  Bifhops  do  it  by  degrees,  and  arc  many  years  in  cxcrcifin<r 
their  cruelty  and  tyranny  upon  thofe  that  ftand  out  againft  them  j and 
therefore  are  worfc  than  the  very  Cannibals,  &c. 

This  came  to  the  Lords  of  the  Council’s  ears,  whereupon  wc  were  the 
next  Monday  after  brought  both  tog~thcr,  and  locked  up  clofe  prifoners  in 
one  Chamber,  without  any  order  or  warrant  at  all,  but  only  Warden 
Ingram's  bare  command  and  pleafurc.  But  the  old  man,  about  three 
weeks  after,  made  a Petition  to  the  Lords  of  the  Council,  that  he  might 
have  fomc  liberty;  and  being  very  weak,  more  likely  to  die  than  to  live, 
he  had  his  liberty  granted  till  the  Term:  but  1 ao  flill  remain  clofe 
prifoner. 


Upon  Wednesday  the  i %th  of  April,  1638.  1 was  cruelly  whipp’d  through 
the  Streets  to  IVeJlmin/ler  and  at  the  laft  came  to  the  Pillory,  where 
I was  unloofcd  from  the  Cart,  and  having  put  on  feme  of  my  clothes, 
went  to  the  Tavern,  where  1 ftaid  a pretty  while  waiting  for  my  Surgeon, 
who  was  not  yet  come  to  drefs  me ; where  were  many  of  my  friends,  who 
exceedingly  rejoiced  to  fee  my  courage,  that  the  Lord  had  enabled  me  to 
undergo  ray  punUhment  fo  willingly. 

I having  a dsfire  to  retire  into  a private  room  from  the  multitude  of  people 
that  were  about  me,  which  made  me  like  to  faint ; I had  not  been  there 
long,  but  Mr.  Ligbtbourne,  the  Tipftaff  of  the  Star-Chamber,  came  unto  me, 
faying,  the  Lords  fent  him  to  me,  to  know  if  I would  acknowledge  myfclf 
to  be  m a fault,  and  then  he  knew  what  to  fay  unto  me.  To  whom  I re- 
plied, Have  their  Honours  caufcd  me  to  be  whipt  from  the  Fleet  to  Wejl- 
minjier,  and  do  they  now  fend  to  know  if  I will  acknowledge  a fault  ? 
They  fhould  have  done  this  before  I had  been  whipt ; for  now,  feeing  I 
have  undergone  the  greateft  part  of  my  puniflimem,  1 hope  thcLoid  will 
aftift  me  to  go  through  it  all : and  befide,  if  I would  have  done  this  at  the 
firft,  I needed  not  to  have  come  to  this : But  as  1 told  the  Lords  when  I 
was  before  them  at  the  Bar,  fo  I defire  you  to  tell  them  again,  that  1 am 
not  confcious  tomyfelf  of  doing  any  thing  that  deferves  a fubmifiion,  but 
ydt  1 do  willingly  l'ubmit  to  their  Lordihips  pleafures  in  my  cenfurc.  He 
told  me,  if  I would  confcfs  my  fault,  it  would  fave  me  a (landing  in  the 
Pillory  : otherwife,  I mull  undergo  the  burthen  of  it. 

Well  (faid  I)  1 regard  not  a little  outward  difgracc  for  thecaufc  of  my 
God  j I have  found  already  that  fweetnefs  in  him,  in  whom  I have  be- 
lieved, that  through  his  (Length,  1 am  able  to  undergo  any  thing  that 
(hall  be  inflifted  cn  me  : but  m>  thinks  that  1 had  very  hard  ineafure,  that 
J fliould  be  condemned  and  thus  punifhed  upon  two  Oaths,  in  which  the 
party  has  moft  falfly  forfworn  himfelf ; and  becaufe  I would  not  take  an 
Oath  to  betray  mine  own  innocence.  Why,  Paul  found  more  mercy 
from  the  Heathen  Roman  Governors,  for  they  would  not  put  him  to  an 
Oath  to  accufc  himfelf,  but  fuffered  him  to  make  the  bill  defence  he 
could  for  himfelf:  neither  would  they  condemn  him,  before  his  accufers 
and  he  were  brought  face  to  face,  to  juftify,  and  fully  to  prove  their 
accuf.itiun  : but  the  Lords  have  cot  dealt  fo  with  me,  for  my  accufcrs  and 
I were  never  brought  face  to  face,  to  juftify  their  accufation  againft  me. 
It  is  true,  two  faTfe  Oaths  were  fworn  againft  me,  and  I was  thereupon 
condemned;  and  becaufc  1 would  not  accufe  myfelf.  And  fo  he  went 
away,  and  1 prepared  myfelf  for  the  Pillory,  to  which  I went  with  a 
joyful  courage ; and  when  1 was  upon  it,  I made  obeifancc  to  the  Lords, 
fomc  of  them  (as  I fuppofe)  looking  out  at  the  Star-Chamber  window  to- 
wards me.  And  fo  I put  my  neck  into  the  hole,  which  being  a great  deal 
loo  low  for  me,  it  was  very  painful  to  me,  in  regard  of  continuance  of 
the  time  that  I flood  on  the  Pillory*,  which  was  about  two  hours ; my  back 
being  alfo  very  fore,  and  the  Sun  (hining  fo  exceeding  hot,  and  the  Tip- 
Jlaff-man  not  fuffering  me  to  keep  on  my  hat  to  defend  my  head  from 
the  heat  of  the  Sun,  fo  that  I flood  there  in  great  pain  : yet  through  the 
(Length  of  my  God  i underwent  it  with  courage,  to  the  very  laft  minute ; 
and  lifting  up  my  heart  and  fpirit  unto  ir.y  God,  I began  to  fpcak  after 
this  manner : 


My  Chrijlian  Breth-en, 

'T'O  all  you  that  love  the  Lord  Jefus  ChriJ},  and  defire  that  he  (hould 
-1  reign  and  rule  in  your  hearts  and  lives,  to  you  cfpccially,  and  to  as 
many  as  hear  me  this  day,  1 direct  my  Speech. 

I itand  here  in  the  pL  A ignominy  and  (hame ; vet  to  me  it  is  not  fo, 
hut  1 own  and  embrace  it,  as  the  Welcome  Crofs  of  Chrijl,  and  as  a badge 
of  my  Chrijlian  Profejfun : 1 have  been  already  whipt  from  the  Fleet  to  this 
place,  by  virtue  ot  a ccnfure  from  the  honourable  Lords  of  the  Star- 
Chestskr ; the  caufe  of  my  ccnfure  Khali  declare  unto  you  as  briefly  as 
1 can. 

The  Lord,  by  his  fpecial  hand  of  Providence,  fo  ordered  it,  that  not 
long  ago  I was  in  Holland,  where  1 was  like  to  have  fettled  myfelf  in  the 
courfe  of  Trading,  that  might  have  brought  me  in  a pretty  large  portion 


of  earthly  things,  (after  which  my  heart  did  too  much  run:)  but  the 
Lord  having  a better  portion  in  ftorc  for  me,  and  more  durable  riches  to 
bellow  upon  my  Soul,  by  the  fame  hand  of  Providence,  brought  me  back 
again,  and  caft  me  into  eafy  affliction,  that  thereby  I might  be  weaned 
from  the  World,  and  fee  the  vanity  and  emptmefs  of  all  things  therein. 
And  he  hath  now  pitched  my  foul  upon  fuch  an  objcift  of  bcautv,  amiable- 
nefs,  and  excellency,  as  is  as  permanent  and  endurable,  as  eternity  itfelf ; 
namely,  the  perfonal  excellency  of  the  Lord  Jefus  ChriJ},  the  fweetnefs 
of  whofc  prefence  no  affliction  can  ever  be  able  to  wreft  out  of  my  Soul. 

Now,  while  I was  in  Holland , it  feems  there  were  divers  Books  c i 
that  noble  and  renowned  DoQor  John  Bajhuick  fent  into  England,  which 
came  into  the  hands  of  one  Edmund  Chiiiington ; for  the  fending  over  of 
which  1 was  taken  and  apprehended,  the  plot  being  before  laid  by  one 
John  Chilbume  (whom  I fuppofed,  and  took  to  be  my  Friend),  fervant  to 
my  old  fcllow-foldicr,  Mr.  John  Wharton,  living  in  Bow-lane , after  this 
manner : 

I walking  in  the  ftrcctwith  the  faid  John  Chilbume , was  taken  by  the 
Purfuivant  and  his  men  ; the  faid  John,  as  I verily  believe,  having  given 
direction  to  them  where  to  ftand,  and  he  himfelf  was  the  third  man  that 
laid  hands  on  me  to  hold  me. 

Now,  at  my  cenfurc  before  the  Lords,  I there  declared  upon  the  word 
of  a Chriftian,  that  I fent  not  over  thofe  Books,  neither  did  I know  the 
Ship  that  brought  them,  nor  any  of  the  men  that  belonged  to  the  Ship, 
nor  to  my  knowledge  did  I ever  l'ec  cither  (hip,  or  any  appertaining  to  it 
in  all  my  days. 

Befides  this,  I was  accufrd  at  my  examination  before  the  King’s  Attor- 
ney, at  his  chamber,  by  the  faid  Edmund  Chiiiington,  Button-fcllcr,  living 
in  Cannon-Jireet , near  Abchur Jo-lane,  and  late  prifoner  in  Bridewell  and 
Newgate , for  printing  ten  or  twelve  thoufand  Books  in  Holland-,  and  that 
1 would  have  printed  the  Unmofkbsg  the  Myjlery  of  Iniquity , if  I could 
have  gotten  a true  copy  of  it ; and  that  I had  a Chamber  in  Mr.  John 
Foot’s,  houfe  at  D'elft,  where  he  thinks  the  books  were  kept. 

Now,  here  I declare  before  you  all,  upon  the  word  of  a buffering 
Chriftian,  that  he  might  as  well  have  accufcd  me  of  printing  a* hundred 
thoufand  books,  and  the  one  been  as  true  as  the  other.  And  for  the 
printing  the  Unmajhing  the  Myjlery  of  Iniquity , upon  the  word  of  an  honeft 
man,  I never  faw,  nor  to  my  knowledge  heard  of  the  book,  till  1 came 
back  again  into  England.  And  for  my  having  a Chamber  at  Mr.  John 
Foot’s  houfe  at  Delft,  where  he  thinks  the  books  were  kept ; I was  fo  far 
from  having  a Chamber  there,  as  I never  lay  in  his  houfe  but  twice  or 
thrice  at  the  moft  : and  upon  the  laft  Friday  of  the  laft  Term,  1 was 
brought  to  the  Star-Chamber-Bar , where  before  me  was  retd  the  faid  Ed- 
mund Chillington’s  Affidavit,  upon  oath  againft  Mr.  John  Whartcn  and  my- 
fclf j the  fum  of  which  oath  was,  That  he  and  1 had  printed  (at  Rotter- 
dam, in  Holland)  Dr.  Bajlwiek' s Anfwer , and  his  Litany , with  divers  other 
fcandalous  books. 

Now,  here  again  I fpcak  it  in  the  prefence  of  God,  and  all  you  that 
hear  me,  that  Mr.  Wharton  and  I never  joined  together  in  printing  either 
thefe,  or  any  other  books  whatfoever;  neither  did  I receive  any  money* 
from  him  toward  the  printing  any. 

Withal,  in  his  firft  Oath,  he  peremptorily  fwore,  that  we  had  printed 
them  at  Rotterdam : unto  which  I likewife  fay.  That  he  hath  in  this  par- 
ticular forfwore  himfelf : for  mine  own  part,  1 never  in  all  my  days  either 
printed,  or  caufcd  to  be  printed,  cither  for  myfclf,  or  for  Mr.  Wharton , 
any  books  at  Rotterdam ; neither  did  I come  into  any  Printing-houfe 
there,  all  the  time  that  I was  in  the  City. 

And  then  upon  the  Tuefday  after,  he  fwore  againft  both  of  us  again. 
The  fum  of  which  oaths  was,  that  I had  cpnfcfled  to  him  (which  is  moft 
falfe)  that  1 had  printed  Dr.  Bajlwiek' s Anfwer  to  Sir  John  Banks’s  Infor- 
mation, and  his  Litany ; and  another  Book,  called.  Certain  Anfuers  to  ter- 
tain  Objections : and  another  Book,  called,  1 he  Painty  and  Impiety  of  the  Old 
Litany.  And  that  I had  divers  other  Books  of  the  faid  Dr.  Bajlwiek' s in 
printing,  and  that  Mr.  Wharton  had  been  at  the  charges  of  printing  a 
Book,  called,  A Breviate  of  the  Bifhops  late  Proceedings ; and  another  Book, 
called.  Sixteen  New  prunes and  in  this  his  oath  hath  fworn  they  were 
printed  at  Rotterdam,  or  fomewherc  elfe  in  Holland ; and  that  one  James 
Oldham,  a Turner,  keeping  Shop  at  Wefiminjltr-hall  Gate,  dilperfcd 
divers  of  thefe  Books.  Now,  in  this  oath  he  hath  again  forfworn  himfelf 
in  a high  d.grce;  for  whereas  he  took  his  oath  that  I had  printed  the 
Book,  called.  The  Vanity  and  Impiety  of  the  Old  Litany  ; I here  fpeak  it 
before  you  all,  that  1 never  in  all  my  days  did  (ee  one  of  them  in  print : 
but  I mull  confcfs*  I have  fern  and  read  it  in  written  hand,  before  the 
Dodor  was  cenfurcd.  And  as  for  other  Books,  for  which  he  faith  1 have 
divers  in  printing  ; to  that  I anfwer,  that  for  my  own  particular,  I never 
read  nor  law  any  of  the  Dolor’s  Books,  but  the  forenamed  four  in  Eng- 
lijh-,  onc  little  thing  more  of  about  two  (heels  of  paper,  which  is 
annexed  to  the  Vanity  of  the  Old  Litany . And  as  for  his  Latin  Books,  I 
never  faw  any  but  two ; namely,  his  Flagellum,  for  which  he  was  firft 
cenfurcd  in  the  High-Commiffion-Court,  and  his  Apologeticus , which 
were  both  in  print  long  before  I knew  the  DcQor.  But  it  is  true,  there 
is  a fecond  edition  of  his  Flagellum,  but  that  was  at  the  prefs  above  two 
years  ago  ; namely.  Anno  1 634,  and  fomc  of  this  impreflion  was  in  Eng- 
land before  I came  out  of  Holland. 

And  thefe  are  the  main  things  for  which  I was  cenfurcd  and  condemned, 
being  two  oaths  in  which  the  faid  Chiiiington  hath  palpably  forfworn  him- 
felf ; and  if  he  had  not  forfworn  himfelf,  yet  by  the  Law  (as  I am  given 
to  underftand)  I might  have  excepted  againft  him,  luring  a guilty  perfon 
himfelf,  and  a prifoner,  anJ  did  that  which  he  did  againif  me  for  purcha- 
fing  his  own  Liberty,  which  he  hath  by  fuch  Judafly  means  got  and  ob- 
tained ; who  is  alfo  known  to  be  a lying  fellow,  as  I told  the  Lords  I 
was  able  to  prove  and  make  good. 

But  befides  all  this,  there  was  an  ir.quifition-oath  tendered  unto  me 
(which  I refufed  to  take)  on  four  feveral  days  ; the  Sum  of  which 
oath  is  thus  much:  * You  fhall  fwear  that  you  (hall  make  true 
* anfwer  to  all  things  that  (hall  be  alked  of  you : fo  help  you  God.’ 
Now  this  oath  I refufed  as  a finfu!  and  unlawful  03th  : i:  being  the 
High-Commifflon  oath,  with  which  the  Prelates  ever  have,  and  flifi  do, 
fo  butcherly  torment,  affli£t  and  undo,  the  dear  Saints  and  Servants 
of  God.  It  is  an  oath  againft  the  Law  of  the  Land  (as  Mr.  Nicholas 
Fuller  in  his  Argument  doth  prove) : Apd  alfo  it  is  exprefsly  againft 


* The  Pillory  was  placed  between  IViJlmhsfur-tlall  Gate  and  the  Star-Chamber. 

f And  as  tnc  Can Ure tv  him  along,  lie  repealed  feveral  Texts  of  Scripture,  and  talk'd  er.thuflaftically  to  the  People,  which  fer  brevity's  lace  is  here  omitted. 
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the  Petition  of  Right,  an  Acl  of  Parliament  enacted  in  the  3 and  4 year 
of  our  King.  Again,  it  is  abfolutcly  againft  the  Law  of  God  ; for  that 
Law  requires  no  man  to  accufe  himlclf  ; but  if  any  thing  be  laid  to  his 
charge,  there  muS  come  two  or  three  witneffes  at  leaftto  prove  it.  It  is 
all'o  againft  the praflice of  Chrift  himfelf,  wiio,  in  all  his  examinations  be- 
fore the  High  Prieft,  would  not  accufc  himfelf,  but  upon  their  demands; 
returned  this  anfwer,  IVbj  ofl  you  me  ? Ge  to  than  that  heard  me. 

Withal,  this  Oath  is  againft  the  very  Law  of  Nature  ; for  Nature  is 
always  a preferver  of  itlclf,  and  not  a deftroyer : But  if  a man  takes  this 
w icked  Oath,  he  deftroys  and  undoes  himfelf,  as  daily  Experience  doth 
witnefj.  Nay,  it  is  wotfc  than  the  Law  of  the  Heathen  Romans,  as  we 
may  read,  Ails  xxv.  16.  Far  -when  Paul  Jlsctl  before  the  Popart  Governors, 
end  the  'Jews  required  Judgement  againjl  him,  the  Governor  replied.  It  is  not 
the  mariner  of  the  Romans  to  condemn  any  man,  before  be  ana  his  accufers  be 
brought face  to  face,  to  juft  j y their  aecufation.  But  for  mv  own  part,  if  I 
had  been  proceeded  againft  by  a Bill,  I would  have  anfwered  and  jufti- 
fied  all  that  they  Could  have  proved  againft  me  ; and  by  the  ftrength  of  my 
God,  would  have  fealed  whaifocver  1 have  done  with  my  blood  : for  I 
am  privy  to  mine  own  actions,  and  my  confcience  bears  me  witnefs,  that 
1 have  laboured,  everfmee  the  Lord  in  mercy  made  the  riches  of  his  grace 
known  to  my  foul,  to  keep  a good  confcience,  and  to  walk  inoffenfivcly 
both  towards  God  and  man.  But  as  for  that  Oath  that  was  put  upon  me, 

1 did  refufe  to  take  it  as  a ftnful  and  unlawful  Oath,  and  by  the  ftrength 
of  my  God  enabling  me,  1 will  never  take  it,  though  I be  pulled  in  pieces 
by  wild  Horfes,  as  the  antient  Chriftians  were  by  the  bloody  Tyrants 
in  the  Primitive  Clmrcb ; neither  (hall  I think  that  man  a faithful  fubjeit 
of  Chrift’s  Kingdom,  that  (hall  at  any  time  hereafter  take  it,  feeing  the 
wicludncfs  of  it  hath  been  fo  apparently  laid  open  by  fo  many,  for  the 
tefufal  whereof  many  do  fuft'er  cruel  persecution  to  this  day. 

Thus  have  I,  as  briefly  as  1 could,  declared  unto  you,  the  whole  caufc 
of  my  (landing  here  this  day  ; I being  upon thefe grounds  cenfurcd  by  the 
Lords  at  the  Star-Chamber  on  the  laft  Court-day  of  the  laft  T erm,  to  pay 
ool.  to  the  King,  and  to  receive  the  punifhmcnt,  which  with  rejoicing 
have  undergone,  unto  whofe  cenfure  1 do  with  will ingnefs  and  checrful- 
nefs  fubmit  myfelf. 

But  feeing  1 now  (land  here  at  this  prefent,  I intend,  the  Lord  aflift- 
ing  me  with  his  power,  and  guiding  me  by  his  Spirit,  to  declare  my 
mind  unto  you. 

1 have  nothing  to  fay  to  any  man’s  perfon,  and  therefore  will  hot  med- 
dle with  that;  only  the  things  that  1 have  to  fay,  in  the  firft  place  are 
concerning  the  Bifhops  and  their  calling  : They  challenge  their  callings 
lo  be  Jure  Divine  ; and  for  the  oppugning  of  which,  thofe  three  re- 
nowned living  martyrs  of  the  Lord,  Dr.  Ba/lwick , Mr.  Burton , and  Mr. 
Pry  1 nr,  did  fuftcr  in  this  place,  and  they  have  fufficicntly  proved,  that 
their  calling  is  not  from  God : which  men  1 love  and  honour,  and  do 
perfuadc  myfelf  that  their  fouls  are  dear  and  precious  in  the  light  of  God, 
tho’  they  were  fo  cruelly  and  butcherly  dealt  with  by  the  Prelates.  And  as 
for  Mr.  Burton  and  Mr.  Prynne , they  are  worthy  and  learned  men,  but 
yet  did  not  in  many  things  write  fo  fully  as  the  Doctor  did,  who  hath 
lViflieiently  and  plentifully  fet  forth  the  wickednefs,  both  of  the  Prelates 
ihtmfelvcs,  and  of  their  callings  (as  you  may  read  in  his  Hooks),  that 
they  arc  not  Jure  Divine ; which  noble  and  reverend  Do£lor  1 love  with 
all  my  foul  : and  as  he  is  a man  that  (lands  for  the  truth  and  glory  of  God, 
my  very  life  and  heart-blood  f will  lay  down  for  his  honour,  and  the 
maintaining  of  his  caufc  for  which  he  fuffered,  it  being  God's  caufc.  As 
for  tiie  B I (Imps,  they  ufed  in  former  times  to  challenge  their  jurifdi&ion, 
callings  and  power  from  the  King;  but  they  have  now  openly,  in  the 
High  Commsjfion- Court,  renounced  that,  as  was  heard  by  many,  at  the  ccn- 
furc-  of  that  noble  Doctor : and  as  you  may  fully  read  in  his  Apologeticus  ; 
and  in  his  Anfwer  to  Sir  John  Bankt's  In  format  ion.  Now  I will  here  main- 
tain it  before  them  all,  that  their  calling  is  fo  far  from  being  Jure  Di- 
vino  (as  they  fay  they  are),  that  they  are  rather  Jure  Diabolico  ; which  if 
1 am  r.ot  able  to  prove,  lot  me  be  hanged  up  at  the  Hall-gate.  But,  my 
Brethren,  for  your  better  fat h faction,  read  the  ixth  and  xiiith  Chapters  of 
the  Revelation , tuvl  there  you  (hall  fee,  that  there  came  Locujis  out  of  the 
Eoltomlefi  Pitt  part  of  whom  they  are,  and  they  are  there  lively  deferibed. 
Alfo  you  (hall  there  find,  that  the  Bead  (which  is  the  Pope,  or  Roman 
State  and  Government)  hath  given  to  him  hy  the  Dragon  (the  Devi I) 
his  power,  fear,  and  great  authority.  So  that  the  Pope’s  authority  comes 
(torn  the  Devil ; and  the  Prelates,  and  their  Creatures,  in  their  printed 
Books,  do  challenge  thtir  authority,  jurifdi&ion  and  power  (that  they 
extrcile  over  all  lorts  of  people)  is  from  Rome. 

And  for  proving  the  Church  of  England  to  be  a true  Church,  their  bed 
and  ftrongeft  argument  is.  that  the  Hilltops  arc  lineally  defeended  from 
his  Kolinefs  (or  Impioufncfs)  of  Rome,  as  you  may  read  in  Pocilington’s 
Book,  called  Sunday  no  Sabbath.  So  that  by  their  own  confellion  they 
Sand  by  that  fame  power  and  authority,  that  they  have  received  front 
the  Pope.  So  that  theircalling  is  not  from  God,  but  from  the  Devil.  For 
the  Pope  cannot  give  a better  authority  or  calling  to  them  than  he  him- 
felf hath  ; but  his  authority  and  calling  is  from  the  Devil,  therefore  the 
Prelate’s  calling  and  authority  is  from  the  Devil  alfo.  Revel,  ix.  3.  And 
there  tame  cut  of  the  fm:ke , Locujis  upon  the  earth,  and  unto  them  was  given 
f-oi'.r,  as  the  Scorpions  of  the  earth  have  power  to  hurt  and  undo  men,  as  the 
“relates  daily  do:  and  alfo.  Revel,  xiii.  2.  And  the  Beajl  which  / faw 
yinth  St.  John ) was  like  unto  a Leopard,  and  his  feet  were  as  the feit  of  a 
•>  and  his  mouth  as  the  mouth  of  a Lion ; and  the  Dragon  (that  IS  to  fay, 
* Zavr  bis  paver,  bis  feat  and  great  authority  : and  verfe  15, 

17.  And  whether  the  Prelates,  as  well  as  the  Pope,  do  not  daily  the 
wine  tilings,  let  every  man  that  hath  but  common  reafon  judge. 

For  do  not  their  daily  practices  and  cruel  burthens  impufed  on  all  forts 
people,  high  ar.d  low,  rich  and  poor,  witnefs  that  their  defeent  is  from 
•he  Bead,  part  of  his  (late  and  kingdom  : fo  alfo  Revel,  xvi.  13.  14.  all 
p ch  places  do  declare,  that  their  power  and  authority-  being  from  the 
th°^r  ^3S  t^<rv  t^cm^c‘ves  confefs)  therefore  it  mud  originally  come  from 
f- C Divil-  For  •heir  power  and  callings  muft  of  ncceffity  proceed  either 
t01?  orelfc  from  the  Devil  ; but  it  proceeds  not  from  God,  as  the 
^ti|nuresf0(2cjcm|y  therefore  their  calling  and  power  proceeds 

,,,Mhe  Devil,  as  both  Scripture  and  their  own  dailv  practices  do  de- 
-ura.ratc  and  prove.  And  as  for  that  laft  place  cited.  Rev.  xvi.  13.  14.  if 
if  fo  rc“^  l*,e  fccond  and  third  parts  of  Dr.  Bajhvtck’s  Litany,  you 
! hnd,  he  there  proves,  that  the  Prelates  pradiices  do  every  way  fuit 
* 


with,  and  make  good  that  portion  of  Scripture  to  the  utmoft.  For  in  their 
Sermons  that  they  preach  before  his  Majefty,  how  do  they  incenfe  the 
King  and  Nobles  againft  the  people  of  God,  labouring  to  make  them  odi- 
ous in  his  fight,  ana  itirririg  him  up  to  execute  vengeance  upon  them, 
though  they  be  the  mod  harmlcfs  generation  of  all  others  ? 

And  as  for  all  thefe  officers  that  are  under  them,  and  made  by  them, 
for  mine  own  particular,  I cannot  fee  but  that  their  callings  areas  unlaw- 
ful as  the  Bifhops  thcmfclvcs;  and  in  particular,  for  the  callings  of  the 
Minifters,  1 do  not,  nor  will  not  fpeak  againft  their  perfons,  for  I know 
fome  of  them  to  be  very  able  men,  and  men  of  excellent  gifts  and  quali- 
fications ; and  I perfuadc  myfelf,  their  fouls  are  very  dear  and  precious  in 
the  fight  of  God. 

Yet  notwithftanding,  this  proves  not  their  calling  to  be  ever  the  better* 
as  it  is  in  civil  government : If  the  King  (whom  God  hath  made  a law- 
ful Magiftrate)  make  a wicked  man  an  officer,  he  is  as  true  an  officer,  and 
as  well  to  be  obeyed,  coming  in  the  King’s  name,  as  the  beft  man  in 
the  world  coming  with  the  fame  authority  ; for  in  fuch  a cafe,  he  that  is 
a wicked  man,  hath  his  calling  from  as  good  authority  as  the  godlieft 
man  hath  ; and  therefore  his  calling  is  as  good  as  the  other’s. 

But  on  the  other  fide,  if  he  that  hath  no  authority  make  officers,  tho’ 
the  men  themfclves  be  ever  fo  good  and  holy,  yet  their  holinefs  makes 
their  calling  never  a whit  the  truer;  but  ftill  is  a falfe  calling,  in  regard 
his  authority  was  not  good  nor  lawful  that  made  them.  And  even  fothe 
Minifters,  be  they  ever  fo  holy  men,  yet  they  have  one  and  the  fame  calling 
with  the  wickedcft  that  is  amongft  them  ; their  holinefs  proves  not  their 
callings  to  be  ever  the  truer,  feeing  their  authority  that  made  them  Mini- 
fters is  falfe : and  therefore  they  have  more  to  anfwer  for  than  any  of  the 
reft,  by  how  much  the  more  God  hath  beftowed  greater  gifts  upon  them 
than  upon  others,  and  yet  they  detain  the  truth  in  unrighteoufnefs  from 
God’s  people,  and  do  not  make  known  to  them,  as  they  ought,  the  whole 
will  and  counfel  of  God. 

And  again,  the  greater  is  their  fin,  if  their  callings  be  unlawful  (as  I 
verily  believe  they  are),  in  that  they  Hill  hold  them,  and  do  not  willingly 
lay  down  and  renounce  them  ; or  they  do  but  deceive  the  people,  and 
highly  difhonour  God,  and  fin  againft  their  own  fouls,  while  they  preach 
unto  the  people  by  virtue  of  an  Antichrijlian  and  unlawful  calling; 
And  the  more  godly  and  able  the  Minifter  is,  that  ftill  preaches  by  vir- 
tue of  this  calling,  the  more  hurt  he  doth  ; for  the  people  that  have  fuch 
a Miniflcr  will  not  be  pcrl'uadcd  of  the  truth  of  things,  though  one  fpeak, 
and  inform  them  in  the  name  of  the  Lord  ; but  will  be  ready  to  reply, 
Our  Minifter  that  preaches  ftill  by  virtue  of  this  calling,  is  fo  holy  a man, 
that  were  not  his  calling  right  and  good,  I do  allure  myfelf  he  would 
no  longer  preach  by  virtue  thereof.  And  thus  the  holinefs  of  the  Mi- 
nifter is  a cloak  to  cover  the  unlawfulnefs  of  his  calling,  and  make  the 
people  continue  rebels  againft  Chrifl,  his  Sceptre  and  Kingdom,  which 
is  an  aggravation  of  his  fin  : for  by  this  means  the  people  arc  kept  off 
from  receiving  the  whole  truth  into  their  fouls,  and  reft  in  being  but  al- 
mofl  Chriftians,  or  but  Chriftians  in  part.  But,  O my  Brethren,  it  be- 
comes all  you  that  fear  God,  and  tender  the  falvation  of  your  own  fouls, 
to  look  about  you,  and  to  fliake  off  that  long  fecurity  and  formality  in 
Religion  that  you  have  lain  in : for  God,  of  all  things,  cannot  endure 
Lukcwnrmnef,  Rev.  iii.  16.  and  Larch  out  diligently  the  truth  of  things, 
and  try  them  in  the  balance  of  the  Sumptuary.  I befcech  you  take  things 
no  more  upon  truft,  as  hitherto  you  have  done,  but  take  pains  to  fearch 
and  find  out  thofe  fpiritual  and  hidden  truths  that  God  hath  enwrapped 
in  his  facrcd  Book,  and  find  out  a bottom  for  your  own  fouls ; for  if 
you  will  have  the  comforts  of  them,  you  muft  bellow  fomc  labour  for  the 
getting  of  them,  and  you  muft  fearch  diligently  before  yoii  find  them, 
Prov.  ii.  Labour  alfo  to  withdraw  your  necks  from  under  that  fpiritual 
and  Antichrijlian  bondage  (unto  which  you  have  for  a long  time  fubjedled 
your  foul  -),  left  the  Lord  caufe  his  plagues,  and  the  fiercenefsof  his  wrath, 
to  feize  both  upon  your  bodies  and  fouls;  feeingyou  are  now  warned  of 
the  danger  of  thefe  things. 

For  he  himfelf  hath  (aid.  Rev.  xiv.  q,  10,  it.  That  if  any  man  worjhip 
the  Beejl  and  his  Image,  and  receive  his  mark  in  his  forehead,  or  in  his  hand  ; 
the  fame  Jhall  drink  of  the  wine  of  his  wrath,  which  ts  poured  cut  without  mix- 
ture, into  the  cup  of  his  indignation,  and  he  Jhall  be  tormented  with  fire  and 
brimjlone,  in  the  prefence  of  the  holy  Angels,  and  in  the  prefence  of  the  Lamb  ; 
ar.d  the  fntoke  of  their  torment  efeended  up  for  ever  and  raer,  and  they  have  no 
rejl , day  nor  night,  who  worjhip  the  Beajl  and  his  Image , and  whofoever  re- 
ceivetb  the  mark  of  his  name.  Therefore  as  you  love  your  own  fouls,  and 
look  for  that  immortal  Crown  of  happinefs  i n the  world  to  come,  look  that 
you  withdraw  yourfelves  from  that  Antichrijlian  power  and  flavery  that  you 
are  now  under,  even  as  God  himfelf  hath  commanded  and  enjoined  you, 
in  Rev.  xviii.  4.  Conteout  of  her,  my  people,  that  you  be  not  partakers  of  her  fins, 
and  that  you  receive  not  of  her  plagues ; for  her  fins  have  reached  unto  Heaven , 
and  God  hath  remembered  her  iniquities.  Here  is  the  voice  of  God  himfelf, 
commanding  all  his  chofen  ones,  though  they  have  lived  under  this  Anti- 
chrijlian flavilh  power  and  (late  a long  time,  yet  at  laft  to  withdraw  their 
obeaicnce  and  fubje&ion  from  it.  My  brethren,  we  are  all  at  this  prefent, 
in  a very  dangerous  and  fearful  condition,  under  the  idolatrous  and  fpiri- 
tual bondage  of  the  Prelates,  in  regard  we  have  turned  traytors  unto  our 
God,  in  fating  his  almighty  great  name,  and  his  heavenly  truth  trodden 
under  foot,  and  fo  highly  difhonoured  by  them  ; and  yet  we  not  only  let 
them  alone  in  holding  our  peace,  but  moft  ftavilhly  and  wickedly  fubjedt 
ourfelves  unto  them,  fearing  the  face  of  a piece  of  dirt,  more  than  the  Al- 
mighty great  God  of  heaven  and  earth,  who  is  able  tocaft  both  body  and 
foul  into  everlafling  damnation. 

Oh  repent,  1 befcech  you  therefore  repent,  for  that  great  diflionour 
you  have  fuffered  to  be  done  unto  God  by  your  fcarfulnefs  and  cowardii- 
nefs ; and  for  the  time  to  come  put  on  courageous  refolutions  like  valiant 
foldicrs  of  Jefut  Chrijl,  and  fight  manfully  in  this  his  fpiritual  battle,  in 
which  battle  fome  of  his  foldiers  have  already  loft  part  of  their  blood  ; 
and  withal,  ftudy  this  Book  of  the  Revelation,  and  there  you  {hall  find  the 
myftery  of  iniquity  fully  unfolded  and  explained  ; and  alfo  you  (hall  fee 
what  great  fpiritual  battles  have  been  fought  betwixt  the  Lamb  and  his  fer- 
vants,  and  the  Dragon  (the  Devil)  and  his  vaffals;  and  fome  arc  to  fight. 

Thereforegirdon  your  fpiritual  armour,  fpoken  of,  Ephef.  vi.  that  you  may 
quityourfelveslike  good  and  faithful  foldicrs,  and  fear  no  Colours,  the  vio 
tory  and  conqueft  is  oursalready  ; for  we  are  fure  to  have  it  ( I do  not  fpeak 
of  any  bodily  and  temporal  battle,  but  only  of  a fpiritual  one)  and  be 

not 
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not  difcouraged  and  knock’d  off  from  the  ftudy  of  it,  becaufc  of  the  obfeu-  trial,  you  dilhonour  him ; and  if  you  be  not  willing  and  contented  withal* 

rity  and  darknefs  of  it ; for  the  Lord  hath  promifed  his  enlightening  Spi-  I and  let  all  go  for  his  fake,  you  are  not  worthy  of  him. 

rit  unto  all  his  people  that  arc  laborious  and  ftudious  to  know  him  a-right.  If  parents,  hulband,  wife  or  children,  lands  or  living);,  riches  or  ho- 
and  alfo  he  hath  promifed  a bleffing,  and  pronounced  a bleffedncfs  unto  all  nours,  pleafure  or  cafe,  life  or  blood,  Hand  in  the  way,  you  muft  be  wil- 

that  read  and  labour  to  keep  the  things  contained  in  this  Book,  Rev.  i.  3.  ling  to  part  with  all  thefe,  and  to  entertain  Chrift  naked  and  alone,  though 

My  Chriftian  Brethren,  in  the  bowels  of  Jefus  Chriji,  I befeech  you  do  not  you  have  nothing  but  theCrofs,  or  elfe  you  arc  not  worthy  of  him;  Alatb.x. 

contemn  the  things  that  are  deliver’d  to  you,  in  regard  of  the  meannefs  37,38. 

and  weaknefs  of  me  the  inftrument,  being  but  one  of  the  meaneft  and  un-  On,  my  Brethren,  there  is  fuch  fwectnels  and  contentednefs  in  enjoy- 
worthieft  of  the  fervants  of  Jefus  Cbrijl,  for  the  Lord  many  times  doth  ing  the  Lord  Jejui  alone,  that  it  is  able,  where  it  is  felt,  to  make  a 
great  things  by  weak  means,  that  his  power  may  be  more  feen  ; for  we  man  go  thro’  ail  difficulties,  and  endure  all  hardlhips  that  may  poffibly 
are  too  ready  to  call  our  eye  upon  the  means  and  inftrument,  not  looking  come  upon  him.  Therefore,  if  he  call  you  to  it,  do  not  deny  him,  nor  his 
up  unto  that  Almighty  power  that  is  in  God,  who  is  able  to  do  the  greatelf  truth  in  the  lcaft  manner ; for  he  hath  (aid.  He  that  denies  him  before  me*. 
tilings  by  the  weakeft  means,  and  therefore  out  of  the  mouths  of  Babes  and  him  will  be  deny  before  his  Father,  which  is  h:\Heeevers.  An  J now  is'  the  time 
Sudsings  he  hath  ordained  ftrength,  Pfai.  viii.  2.  And  he  hath  chofen  the  that  we  muft  ibew  ourfelvrs  good  foldicrs  of  Jefus  Cbrijl,  for  his  truth* 
foolilh  things  of  the  world  to  confound  the  wife,  and  God  hath  chofen  the  his  caufe  and  glory  lies  at  flake  in  a high  degree  ; therefore  put  on  coura- 
weak  things  of  the  world  to  confound  the  things  which  arc  mighty,  and  geous  refolutions,  and  withdraw  your  necks  and  fouls  from  all  falfc  power 
bafe  things  of  the  world,  and  things  which  aredepifed,  hath  God  enofen  ; anJ  worlhip,  and  light  with  courage  and  boldncfs  in  this  fpixitual  battle^ 
yea,  things  which  arc  not,  to  bring  to  nought  the  things  that  arc,  1 Cor.  i.  in  which  battle,  the  Lord  before  your  eyes  hath  railed  up  fome  valiant 
27,  28.  And  he  gives  die  reafon  wherefore  he  is  pleafed  l'o  to  do  ; That  Champions  that  fought  up  to  the  ears  in  blood  : therefore  be  courageous 
tea  fltjb  Jhoald  glory  in  his  prefence.  foldicrs,  and  fight  it  out  bravely,  that  your  God  may  be  glorified  by  you. 

So  you  fee  God  is  not  tycd  to  any  inftrument  and  means  to  cffeiEt  his  and  let  him  only  have  the  fervice,  both  of  your  inward  3iid  outward  man* 
own  glory,  but  he  by  the  lcaft  inftrument  is  able  to  bring  to  pafs  the  great-  and  ftand  to  his  caufe,  and  love  your  own  fouls,  and  fear  not  the  face  of 
eft  things.  any  mortal  man;  for  God  hath  promifed  to  be  with  you,  and  uphold  you. 

It  is  true,  I am  a young  man,  and  no  Scholar,  according  to  that  that  they  (hall  not  prevail  againft  you,  Ijo.x li  to,  11.  But  alas,  how 
which  the  World  counts  Scholarlhip,  yet  I have  obtained  mercy  of  the  few  are  there  that  dare  fhewany  courage  for  God  and  his  caufe,  though 
Lord  to  be  faithful,  and  he,  by  a Divine  Providence,  hath  brought  me  hi-  his  glory  lies  at  the  (take,  but  think  themfelves  happy  and  well,  and  count 
ther  thisd.iy ; and  I fpcak  to  you  in  the  name  of  the  LorJ,  being  albilcd  themfelves  wile  men,  if  they  can  fleep  in  a whole  lkin  ; when  Chrift  hath 
with  the  Spirit  and  Power  of  the  God  of  Heaven  and  Earth  : and  1 I peak  uid,  He  shot  will  fave  his  life  Jhall  life  is  ; and  be  that  will  loft  bis  life  fer 
not  the  words  of  ralhncfs  or  inconfideratencfs,  but  the  words  oi  lober-  his  fate,  Jhall  find  it.  IVhat  Jhatl  it  profit  a man,  if  he  gain  the  whole  world, 
nefs,  and  mature  deliberation;  for  I did  confult  with  my  God,  before  1 and  left  his  own  pul ? 

came  hither,  and  defired  him  that  he  would  dircdl  and  enable  me  to  fpeak  Therefore  it  is  better  for  a man  to  be  willing  ami  contented  to  let  all  go 
that,  which  might  be  for  his  glory  and  the  good  of  his  people.  And  as  I for  the  enjoying  of  Chr  ift,  and  doing  him  fervice,  than  to  fit  down  and 
am  a foldier,  fighting  under  the  banner  of  the  great  and  mighty  Captain,  the  Ilcep  in  a whole  (kin,  though  in  fo  doing  he  gain  all  the  world,  and  fee 
Lord  Jefus  Chriji-,  and  as  I look  for  that  Crown  of  immortality,  which  him  difhonoured,  his  glory  and  truth  trodden  under  foot,  and  the  blood 
one  day  1 know  fhall  be  fet  upon  my  temples,  being  in  the  condition  that  of  his  fervants  fhed  and  fpilt. 

I am  in,  I dare  not  hold  my  peace,  Jbut  fpeak  unto  you  with  boldnefs  in  Yes,  without  doubt,  it  is;  but  many  are  in  thefe  times,  fo  far  from  fuf- 
the  might  and  ftrenglh  of  my  God,  the  things  which  the  Lord  in  mercy  fering  valiantly  for  Chrift,  that  they  rather  dilTuade  men  from  it,  and  count 
hath  made  known  unto  my  foul,  come  life,  come  death.  it  a point  of  fingxilarity  and  pride,  and  fdf-ends,  for  a man  to  put  himfelf 

[When  I was  hereabout,  there  came  a fat  Lawyer,  I do  not  know  his  forward  to  do  God  fervice  ; alking,  what  calling  and  warrani  any  private 

name,  and  commanded  me  to  hold  my  peace,  and  leave  my  preaching.  T o man  hath  thereunto,  feeing  it  belongs  to  the  Minifters  to  fpeak  of  thefe 

whom  I replied  and  faid,  Sir,  I will  not  hold  my  peace,  but  (peak  my  mind  things  ? Yes,  fo  it  doth ; but  alas,  they  arc  fo  cowardly  and  fearful,  that 
freely,  though  t be  hanged  at  Tyburn  for  my  pains,  lc  items  lie  himfelf  they  dare  not  fpeak. 

was  galled  and  touched,  as  the  Lawyers  were  inCbrifi’s  time,  when  hefpakc  And  therefore  it  belongs  alfo  to  thee,  or  me,  or  any  other  man,  if  thou 
aga-nft  the  Scribes  and  P bar  i fees,  which  made  them  fay,  Mafler , in  faying  bc’ft  a foldicr  of  Jefus  Chriji , whatfoever  by  place  or  calling  thy  rank  or 
thus  thou  revilejl  us  alfo.  bo  he  went  his  way,  and  (i  think;  complained  to  degree  be,  be  it  higher  or  lower,  yet  if  he  call  for  thy  fervice,  thou  art 
the  Lords,  but  t went  on  with  my  fpeech,  and  faid  : . bound,  though  others  ftand  ftill,  to  maintain  his  power  and  glory  to  the 

My  Brethren,  be  not  difeouraged  at  the  ways  of  God  for  the  affliction  utmoft  of  thy  power  and  itrength,  yea,  to  the  Ihedding  the  laft  drop  of  thy 
and  crofs  that  doth  accompany  them,  for  it  is  fw<-et  and  comfortable  draw-  blood ; for  he  hath  not  loved  his  life  unto  the  death  for  thy  fake,  but  flied 
ing  in  the  yoke  of  Chrift  for  all  that,  and  I have  found  it  fo  by  expe-  his  precious  blood  for  the  redemption  of  thy  foul.  Hath  he  done  this  for 
rience ; for  my  foul  is  fill’d  fo  full  of  fpiritual  and  heavenly  joy,  that  with  thee  ; and  darell  thou  fee  him  di&onoured,  and  his  glory  lie  at  the  flake, 
my  tongue  I am  not  able  to  exprefs  it,  neither  are  any  capable  (1  think)  and  not  fpeak  in  his  behalf,  or  do  him  the  beft  fervice  thou  canft  ? 
to  partake  of  fo  great  a degree  of  coufolation,  but  only  thofe  upon  whom  If  out  of  a bafe  and  cowardly  fpirit  thus  thou  doeft,  let  me  tell  thee  here, 
the  Lord’s  gracious  afflicting  hand  is.  and  that  truly  to  thy  face,  thou  haft  a Daiilab  in  thy  heart,  which  thou 

And  for  mine  own  part,  1 ftand  this  day  in  ihe  place  of  an  evil  doer,  but  lovcflt  more  than  God,  and  that  thou  (halt  one  day  certainly  find  by  wo- 

my  confcience  witnclfeth  that  l am  not  fo.  [And  hereabout  I put  my  hand  ful  experience.  Alas,  if  men  Ihould  hold  their  peace  in  fuch  times  a* 

into  my  pocket,  and  pull’d  out  three  of  worthy  Dr.  Bajiwici's  Boots,  and  thefe,  the  Lord  would  caufe  the  very  ftoncs  to  fpeak,  to  convince  man  of 

threw  them  among  the  people,  and  faid,]  There  is  part  of  the  Book-  for  his  cowardly  bafenefs. 

which  I fuffer,  take  them  among  you,  and  read  them,  and  fee  if  you  find  Having  proceeded  in  a manner  thus  far  by  the  ftrength  of  my  God, 
any  thing  in  them  againft  the  Law  of  God,  the  Law  of  the  Land,  the  with  boldnefs  and  courage  in  my  fpcech,  the  Ward>nof  the  Fleet  came  with 
Glory  of  God,  the  Honour  of  the  King  or  State.  the  fix.  Lawyer,  and  commanded  me  to  hold  my  p' ace.  To  whom  1 re- 

I am  the  fon  of  a Gentleman,  and  my  friends  arc  of  rank  and  quality  in  plied,  I would  fpeak  and  declare  my  caufe  anJ  mind,  though  I were  to  be 

the  Country  where  they  live,  which  is  two  hundred  miles  from  this  place,  hanged  at  the  gate  for  my  fpeaking.  And  he  caufed  proclamation  to  be 
and  I am  in  myprefent  condition  deferted  of  them  all  ; for  I know,  not  made  upon  the  Pillory,  for  bringing  to  him  the  Books  : fo  then  he  corn- 
one  of  th:m  dare  meddle  with  me  in  my  prefent  eftate,  being  I am  llun®  by  manded  me  to  be  gagged,  and  if  I Ipake  any  more,  that  then  I Ihould 
the  Scorpions,  (the  Prelates)  and  for  any  thing  that  I know,  it  may  be  I Stall  be  whipt  again  upon  the  Pillory. 

never  have  a favourable  countenance  from  any  of  them  again  : and  withal,  Sol  remained  about  an  hour  and  a half  gagged,  being  intercepted  of 
am  a young  man,  and  likely  to  have  lived  well,  and  in  plenty,  according  much  matter,  which  by  God’s  affiftance  I intended  to  have  fpoken  ; but 
to  the  fafltion  of  the  worlJ  ; yet  notwithftanding,  for  the  caufe  of  Clirill  yet  with  their  cruelty!  was  nothing  at  all  da  nted,  for  I was  full  of  com- 
and  to  do  him  fervice,  I have  and  do  bid  adieu  to  father,  friends,  and  riches,  fort  and  courage,  being  mightily  ftrengthened  with  the  power  of  the  Al- 
pleafures,  eafe,  contented  life  and  blood,  and  lay  all  down  at  the  foot  ftool  mighty,  which  made  me  with  chearfulncfs  triumph  overall  my  fufferings, 
of  Jefus  Chriji,  being  willing  to  part  with  all,  rather  than  I will  difhonour  not  (hewing  one  fad  countenance  or  difeontented  heart, 
him,  or  in  the  lead  micafure  part  with  the  peaceofagood  confcience,  and  that  And  when  I was  to  come  down,  having  taken  out  mv  head  out  of  the 

fweetnefs  and  joy  which  I have  found  in  him.  For  in  naked  Chrift  is  the  Pillory',  1 looked  about  me  upon  the  people,  and  faid,  lam  mere  than  a con- 
quinteffence  of  (weetnefs,  and  I am  fo  far  from  thinking  my  affliction  and  queror  through  him  that  hath  loved  me  Fivat  Rex,  Let  the  King  live  for 
punifhment,  which  I have  this  day  endured,  and  dill  do  endure  and  groan  ever ; and  fo  l came  down,  and  was  had  back  again  to  the  Tavern,  where 
under,  a difgrace,  that  I receive  it  as  the  welcome  Crofs  of  Chrifi , do  I,  together  with  Mr.  IVhart-.n,  (laid  a while,  till  one  went  to  the  Warden 
think  mvfelf  this  day  more  honoured  by  my  fufferings,  than  if  a crown  of  to  know  what  fhould  be  done  with  me,  who  gave  order  we  Ihould  be  car- 
gold  hail  been  fet  upon  my  head  ; for  I have  in  fome  part  been  mad*  con-  ried  back  again  to  the  Fleet. 

formable  to  my  Lord  and  Maftcr,  and  have  in  fome  meafure  drank  of  the  After  I came  back  to  the  prifon,  none  were  fuffered  to  come  to  me,  bat 
fame  Cup,  which  he  himfelf  drank  of,  while  he  was  in  this  finfui  world,  the  Surgeon  to  drefs  me. 

For  be  Ihed  his  moil  precious  blood  for  the  falvation  of  ay  poor  foul,  that  [ Here  Lilbum  gives  an  account  of  his  cruel  [flipping,  Uc.  but  as  it  is  af- 
fo  I might  be  reconciled  to  his  Father;  therefore  am  1 willing  to  undergo  terwards  mentioned  in  the  depositions  before  the  Lords,  is  here  omitted.) 

any  thing  for  his  fake,  and  that  inward  joy  and  confolation  within  me,  The  reft  that  I intended  by  the  ftrength  of  my  God  to  have  fpoken  (if 
that  carries  me  high  above  all  my  pains  and  torments.  And  you,  (my  Bre-  I had  not  been  prevented  by  the  Gag],  1 now  forbear  to  fet  down,  in  re- 
thren)  if  you  be  willing  to  have  Cbrift,’you  muft  own  him,  and  take  him  upon  gard  I hear  I am  to  come  into  the  Field  again  to  fight  a fccond  Bactle,  unto 

his  own  terms,  and  know  that  Chrift  and  the  Crofs  is  infeparable;  for  he  which  time  1 referve  it : if  ihe  Lord  fo  order  it  that  1 may  have  h' 

that  will  live  godly  in  Chriji  Jefus,  muft  fuffer  perlccution  and  affidtion ; it  berty  to  fpeak,  I doubt  not  but  by  the  might  and  power  nf  my  God,  'B 
is  the  lot  and  portion  of  all  his  chofen  ones,  through  many  affli&ions  and  whom  I reft  and  truft,  valiantly  to  difplay  ihe  weapons  of  a good  Soldier 
trials  we  muft  enter  into  glory  ; and  the  eipojlle  faith.  That  if  ye  be  without  of  Jefus  Chriji , come  life,  come  death  : and  in  the  mean  time,  to  wba*  I 

ajflifiion,  whereof  all  are  partakers,  then  are  ye  baftards,  and  not  font.  And  have  here  faid  and  written,  I fet  to  my  name,  by  me,  John  Lilbunt,  being 

therefore-,  if  you  will  have  Chrift,  fit  down  and  reckon  before  ever  you  written  with  part  of  mine  own  blood. 

make  profcffion  of  him,  what  he  will  coftyou ; left  when  you  come  to  the  John  L ilbunt. 

At  the  Inner  Star-Chamber,  the  iZtb  (f  April,  Anno  Dom.  1638. 

PRESENT. 

Lord  Archbilhop  of  Canterbury,  Lord -Trea furer,  Earl-Marfhal,  Lord  Cottingtcn,  Mr.  Secretary  Cocke, 

Lord-Keeper,  Lord-Privy-Seal,  Earl  of  Saufiitry,  Lord  Newburgh , Mr.  Secretary  IVindcha-.h. 

WHEREAS  John  Lilbum,  Prifoner  in  the  Fleet,  by  fentence  | pillory;  and  as  their  Lordlhips  were  this  day  informed,  during  t' 
in  the  Star-Chamler,  did  this  day  fuffer  condign  punifhment  1 time  that  his  body  was  under  the  faid  execution,  audacioufiy  and  w‘c 
for  his  feveral  Offences,  by  whipping  at  a cart,  and  fniuding  in  the  cdly  did  not  only  utter  fundry  fcandalous  fpecches,  but  l.kcwifo  . 

I . ier 
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tercd  divers  copies  of  feditious  books  among  the  people,  that  beheld 
the  faiJ  execution ; fur  which  very  Using,  among  other  offences  of 
like  nature,  he  hath  been  ccn fared  in  the  laid  Court  by  the  aforefaid 
Sentence ; It  is  therefore,  by  their  Lordfliips  ordered,  That  the 
faid  John  LUbum  fhould  be  laid  alone,  with  irons  on  his  hands 
2nd  kgs  in  the  \V  atcis  of  the  Fleet,  where  the  bafcfl  and  mean- 
eft  fort  of  prifonrrs  are  ul-d  to  be  put;  and  that  the  Warden  of  the  Fleet 
rake  fpeciaJ  care  to  hinder  the  refort  of  any  Pcifons  whatfoever  unto  him. 
And  particularly,  that  he  be  not  fupplied  with  money  from  any  friend, 
and  that  he  take  i'pecial  notice  of  all  letters,  writings,  and  books  brought 
onto  him,  and  feizc  and  deliver  the  fame  unto  their  Lordfliips  ; and  take 
notice  From  time  to  time,  who  they  be  that  refort  unto  the  (aid  prifon  to 
vifit  the  fa  id  LUbum,  or  to  (peak  with  him,  and  inform  the  Board  thereof. 
And  it  was  laflJy  ordered,  that  all  perfons  that  fliail  be  hereafter  produced 
to  receive  corporal  puniflimen:  according  to  fentence  of  that  Court,  or  by 
order  of  the  Board,  fhall  have  their  garments  fearchcd  before  they  be 
brought  forth,  and  neither  writing,  nor  other  thing  fuft'ered  to  be  about 
them  ; and  their  hands  like  wife  to  be  bound,  during  the  time  they  are 
under  punifhmer.t.  Whereof,  together  with  the  other  premifles,  the  faid 
W arden  of  the  Fleet  is  hereby  required  to  take  notice,  and ''to  have  fpc- 
cial  care,  that  this  their  Lordfliips  order  be  accordingly  obferved. 

Examined  per  Dudley  Carleton 
And  on  the  faid  18th  of  April,  it  was  further  ordered  by  the  faid  Court 
of  Star-Chamber, 

* That  hts  Majefty’s  Attorney  and  Sollicitor-Gcneral  fhould  he  hereby 

* prayed  and  requiied,  to  take  itrict  examination  of  John  LUbum  Prifoner 

* in  the  Fleet,  touching  the  Demeanour  and  Speeches  of  him  the  faid  Lil- 

* burttt  during  the  time  of  his  whipping  and  handing  in  the  Pillory  this 
1 day,  according  to  the  Sentence  of  his  Majefty’s  Court  of  Star-Chamber ; 

* particularly,  whether  the  laid  LUbum  did  at  that  time  utter  any  fpeechcs 
« tending  to  Sedition,  or  to  the  difhonour  of  the  laid  Court  of  Star- 

* Chamber , or  any  Member  of  the  faid  Court  ? and  whether  he  did  throw 
« about  and  difpcrfe  at  the  lame  time  any  feditious  Pamphlets  and  Books, 

« either  of  that  fort  for  which  he  was  formerly  cenfured,  or  any  other  of 

* like  nature?  What  the  Speeches  were,  and  who  heard  them  ? What 

* the  faid  Books  were,  and  whence  and  of  whom  the  faid  LUbum  had 
« them  ? And  what  other  material  Circuinllances  they  fhould  think  fit  to 

* examine,  either  the  faid  LUbum  upon,  or  any  other  Pcrfon  by  whom 
« thej  ihall  think  good  to  inform  themfelves  for  the  better  finding  out  the 
« truth  ; and  thereupon  to  make  certificate  to  the  Board  what  they  find, 

* together  with  their  opinions.’ 

The  third  of  November,  1640,  being  the  firft  day  the  late  diflolvcd  Par- 
liament fate,  I according  to  Law  and  Jufticc  preferred  my  Petition  and 
Complaint  to  them  ; who  upon  the  reading  of  my  Petition,  immediately 
ordered  me  my  Liberty  [being,  as  1 remember,  the  firft  prifotierin  England 
let  at  liberty  by  them]  to  follow  my  Petition,  and  according  to  the  legal 
cuftom  of  Parliaments  make  it  good  by  proof,  before  a feledt  Committee 
appointed  by  them  to  that  purpofe,  Mr.  Francis  Roufe  having  the  Chair  ; 
before  whom  many  particular  days  one  after  another  I appeared  with  my 
Counfel  and  my  Witnefles,  and  fully  proved  all  my  Petition.  Upon  the 
report  of  all  which  by  Mr.  Roufe  the  Chairman,  the  Houfe  of  Commons 
upon  the  fourth  of  /Wiry,  1641,  [being  the  very  fame  day  that  the  King 
himfelf  can  fed  me  to  be  arraigned  for  High  Vreafon  at  the  Bar  of  the 
Houfe  of  Peers]  voted  and  refolved  upon  the  queftion. 

That  the  Sentence  of  the  Star-Chamber  given  againft  John  Lilburn  is  il- 
legal, and  againft  die  Liberty  of  the  Subject ; and  alio  bloody,  cruel, 
Wicked,  barbarous,  and  tyrannical. 

Rrftlvtd  upon  the  Q utjlim , That  reparation  ought  to  be  given  to  Mr. 
LUbum  for  his  imprisonment,  fuff'erings,  and  lolTcs  fufta'tncd  by  that  il- 
legal Sentence. 

Ordered,  That  the  Committee  Ihall  prepare  this^cafe  of  Mr.  Lilian's 
tt>  be  tranfmitted  to  the  Lords,  with  thole  other  of  Dr.  Bajhuiik , Dr. 
Leighton , Mr.  Burton , and  Air.  Prynne. 

If.  Elfsnge , Cler.  Part.  Dom.  Com. 
After  which  Votes  (being  in  a full,  free,  unravifli’d,  or  unforc’d,  legal, 
and  unqucftionable  Parliament,  after  a full,  open,  free*,  and  fair  hearing, 
and  examining  of  ail  my  aforefaid  fufferings  and  complaints)  troubles  and 
the  wars  came  on,  and’ being  in  my  own  confciencc  fully  fatisfied  of  the 
juftnefs  of  the  Parliament’s  than  caufe,  in  the  height  of  zeal,  accompanied 
with  judgment  and  confciencc,  “ upon  the  principles  I have  largely  laid 
**  down  in  the  26,  27,  75,  76th  pages  of  my  Book  of  the  8th  of  June, 

**  1649,  intitled  England’s,  legal,  fundamental,  &c.”  1 took  up  arms  for 

them,  and  fought  heartily  and  faithfully  in  their  quarrel,  (for  maintain- 
ing of  which  1 had  like  to  have  been  bang’d  at  Oxford,  while  during  my 
iaiprifonment  there,  I loft  5 or  600/.  out  of  my  eltate  at  London,)  till  the 
indent  Earl  of  Manthtjler  had  like  to  have  hanged  me,  for  being  a little 
too  quick  in  taking  in  Ticietl  Cojllc,  which  fpotled  a foldier  of  me  ever 
Cnee.  After  which,  in  the  year  1645, 1 followed  the  Houle  of  Commons 
dole,  to  tranfmit  my  forefaid  Votes  to  the  Lords,  as  appears  by  the  fol- 
lowing Petition : 

To  iht  Honourable  the  Houfe  of  Commons  now  qffemblcd  in  the  High-  1 
Court  of  Parliament  ; 

The  humble  Petition  of  John  Lilburn,  Lieut.  Col. 

In  all  humility  Jhewtlh , 

rT'H  A T your  petitioner  having  fullered  abundance  of  inhuman,  bar- 
A barous  cruelty,  by  virtue  of  "an  illegal  decree  made  againft  him,  in 
the  Star-Chamber,  1637.  as  by  the  copy  of  his  petition  hereunto  annexed, 
formerly  prcfer.ted  to  this  honourable  Houfe,  and  by  your  own  Votes  made 
the  4th  of  May,  1641.  [upon  the  examination  of  the  petition  J will  ap- 
pear : Which  Votes  areas  folioweth  ; Firft,That  the  lentenceof  ihe  Star- 
Chamber  given  againft  him  is  illegal,  againft  the  liberty  of  the  Subject,  and 


alfo  Bloody,Wicked,  Cruel,  Barbarous,  and  Tyrannical.  Sccondly.That 
reparation  ought  to  be  given  to  him  for  his  imprifonment,  fufferings  and 
Ioffes,  fuftainvd  by  that  illegal  fentence.  And  then  alfo  it  was  ordered, 
that  care  fhould  be  taken  to  draw  up  his  cafe,  and  tranfmit  it  to  the  Lords : 
but  by  rcafon  of  multitude  of  bufinefs  in  this  honourable  Houfe,  there  hath 
been  no  further  proceedings  in  it  iince.  And  thefe  diffractions  coming  on, 
your  petitioner  took  command  under  the  Right  Honourable  Robert  Lord 
Brook,  with  whofe  Regiment  he  adventured  his  life  freely  2nd  refolutely, 
both  at  Kenton  field,  and  Brentfrd,  where  he  was  taken  prifoner  and  car- 
ried away  to  Oxford  : where,  within  a fhort  time  after  his  coming,  the  King 
fenc  to  the  caflle  to  your  petitioner,  the  now  Earl  of  Khtgficn,  the  Lord 
Dunfmore , the  Lord  Maltrroers,  and  the  Lord  Andover,  to  woo  your  peti- 
tioner with  large  proffers  of  the  honour  and  glory  of  Court-prefermenc,  to 
for  lake  the  Parliament’s  party,  and  to  ingage  on  his  party.  Upon  the 
flighting  and  contemning  of  which,  your  petitioner  was  within  few  days 
after  laid  in  irons,  and  kept  an  exceeding  clofc  prifoner,  and  forced  fevera! 
times  to  march  into  Oxford  in  irons,  to  Judge  Heath,  before  whom  he  was 
arraigned  for  High-Trcafon,  for  drawing  his  fword  in  the  caufe  of  the 
Commonwealth,  and  fuffered  multitude  of  miferics,  in  his  almoft  twelve- 
months captivity  there  : in  which  time  he  loft  above  600/  in  his  cflate 
that  he  left  behind  him  nt  London,  (as  he  is  clearly  able  to  make  appear). 
And  immediately  after  his  coming  from  thence,  he  took  command  in  the 
Earl  of  Manchtjl.r  s army,  his  commillion  vs  Maf  r cf  foot,  bearing  date 
the  7th  of  October , 1 643.  which  lafted  till  the  i6th  of  May,  1 644.  at  which 
time  he  was  authorifcd  by  Commillion  as  Lieur.  Col.  to  command  a Regi- 
ment of  Dragoons  ; in  which  fcrvices  having  been  in  many  engagements, 
he  hopes  it  will  eafily  appear,  that  he  hath  not  only  behaved  himfelf  honeft- 
ly  ami  faithfully,  but  alfo  valiantly  and  ftoutly,  in  the  midftof  manydif- 
couragements.  Lied  crowning  feme  of  his  endeavours  with  fucccfs  ; cfpc- 
cialiy  at  the  taking  of  Ticlell-CaJUe,  and  Sir  Francis  JVsrthley's  garrifon,  at 
which  place  your  petitioner  was  thot  through  his  arm.  The  premtfes  con- 
Jidered,  lie  humbly  befcechctb  inis  Honourable  Afl'cmbly  to  peri'etft  that 
Jui'ice,  which  you  fo  happily  b-  ;;an  for  your  petitioner,  and  to  give  him 
reparation  for  his  large  and  tedious  imprifonment,  and  heavy  fufferings  by 
the  Star- Chamber  decree ; he  having  waited  four  years  with  patience  for 
that  end)  though  he  loft  by  his  imprifonment  all  that  he  had,  and  was  de- 
prived of  a profitable  calling,  being  then  in  the  way  of  a Factor  in  the 
Lixu  Countries-,  and  alfo  to  takeoff  the  King’s  fine,  and  to  coulider  his 
Urvice  with  the  Earl  of  Manchejt.r,  wherein  he  faithfully  adventured  his 
life,  fpent  a great  deal  of  his  own  money,  and  loft  at  Newark,  when  Prince 
Rupert  railed  the  liege,  almoft  100I.  being  ilripp’dfrom  the  crown  of  the 
head  to  the  lole  of  the  foot,  befides  his  former  Ioffes  at  K nton  and  Brent- 
ford: And  that  you  will  be  plcafed,  for  his  prefent  fubfiftence,  to  appoint 
the  payment  of  fo  much  of  his  prefent  arrears,  as  you  in  your  great  wif- 
doms  fhall  think  fit,  to  fupply  his  urgent  and  prefling  ncceflitics,  there  be- 
ing now  due  to  them  600/.  and  upwards.  And  that  Col.  King  may  be 
commanded  to  account  with  the  petitioner,  which  formerly  hv  hath  refuted 
to  do  (though  commanded  by  his  General),  and  to  give  him  debentures 
for  what  is  due  by  the  State  in  his  fervice,  and  to  pay  him  what  he  hath 
received  for  the  petitioner,  and  detained  from  him. 

And  he  Jball  pray,  CSV. 
John  Lilburn. 

The  annex'd  Petition  thus  folioweth. 

To  the  Houfe  of  Commons  now  cffembltd  in  the  High-Court  of  Par- 
liament ; 

The  humble  Petition  of  John  Lilburn  prifoner  in  the  Fleet; 

In  all  humility  Jheweth , 

THAT  in  December  next  will  be  three  years,  your  petitioner,  upon 
fuppofal  of  fending  over  certain  Books  of  Dr.  BaJhviJ  from  Hol- 
land into  England,  was  by  Dr.  Lamb's  warrant  without  any  examination 
at  all  fent  to  die  Gatehoufe  prifon,  and  from  thence  within  three  days  re- 
moved to  the  Fleet,  where  he  abiding  prifoner,  in  Candlemas-Term  follow- 
ing, was  proceeded  againft  in  the  Honourable  Court  of  Star-Chamber ; 
where  your  petitioner  appearing  (and  entering  of  his  name,  for  want  of 
money  his  name  was  ftruck  out  again),  and  lie  refilling  to  take  an  Oath 
to  anlwer  to  all  things  that  fhould  be  demanded  of  him  (for  that  your  pe- 
titioner conceived  that  Oath  to  be  dangerous  and  iileeal)  without  any  in- 
terrogatory tendered  him,  for  his  refufing  the  faid  Oath,  he  was  proh  euted 
and  cenfured  in  the  faid  Court  moll  heavily,  beingfined  500/.  to  the  King, 
and  fent  prifoner  to  the  Fleet.  And  in  Eajter-Term  following,  war.  whip- 
ped from  the  Fleet  to  Wtjlminjler,  with  a tinec-fold  knotted  cord,  receiv- 
ing at  leaf!  200  flripes  ; and  then  at  Wejlmin  irr,  he  was  fet  on  the  Pillory 
the  fpace  of  two  hours,  and  (over  and  above  the  cenfurc  of  the  Court)  at 
the  Warden  of  the  Fleet's  command,  was  gagged  about  an  hour  and  a half; 
after  which  moll  cruel  fufferings,  was  again  returned  to  the  Fleet  dole  pri- 
foner. When  through  his  faid  fufferings,  the  next  morning  he  being  fick 
of  an  extream  fever,  could  not  have  admittance  for  his  Surgeon  to  let  him 
blood,  or  drefs  his  fores,  till  the  afternoon  of  the  faid  day  ; tho’  the  Sur- 
geon, in  pity  to  the  prifoner,  went  to  Wtjlminjler  to  the  Warden  himfelf ; 
and  your  petitioner  hath  been  dole  prifoner  in  the  Fleet  ever  fince,  where 
in  a moft  cruel  manner  he  hath  been  put  into  iron  fetters,  both  hands  and 
legs,  which  caufed  a moft  dangerous  iicknefs  that  continued  fix  months; 
and  after  fomc  fmall  recovery,  was  again  laid  in  irons,  which  caufed  at 
leaft  five  months  Iicknefs,  more  dangerous  than  the  former.  During  which 
time  of  fickneis,  they  moft  inhumanly  denied  his  friends  to  come  and  fee 
him,  until  the)'  would  give  them  money  for  their  admittance,  and  they  have 
denied  many  to  come  at  all ; and  have  beaten  and  kicked,  and  otherwife 
moft  (hamefully  abufed  fuch  his  friends  as  came  to  fee  him  in  his  great 
diftrefs,  and  to  bring  him  food  and  neceflaries  to  fuftain  his  life,  and  alfo 
have  kept  his  fervant  from  him,  and  his  food.  So  that  if  he  had  not  been 
relieved  by  Health  of  his  fellow-prifoners,  he  had  been  kept  from  any  food 
at  all,  for  above  the  fpace  of  10  days  together : and  the  prifoners  that  out  of 


* Where,  (I  very  well  remember,)  Sir  Arthur  Hnjlerig  was  one  of  my  zealous  and  forward  Judges ; and  when  Warden  fames  Ingram  came  to  the  Bar  of  tbe  Court  of 
Wards,  and  brought  Mr.  lien::  the  CounfcIIor  to  plead  for  the  Lords,  and  in  excufe  of  himfelf,  who  ftifHy  infilled  in  a high  manner  upon  the  orders  and  decrees  of  Slar- 
Chamlitr,  upon  which  I very  well  remember  Sir  Arthur,  with  a great  deal  of  indignation,  faid  unto  Herne,  1 value  not  a Decree  of  the  Lords  in  Star-Chamber  a rufb,  if  it  be 
£ut  exprefd  f according  to  the  tenor  of  their  Commiflian,  the  Law : and  1 further  tell  you,  it  is  a ridiculous  thing,  Sir,  to  fummon  Parliament,  to  meet  together  to  make 
if  the  Lords  Decrees  in  Star-Chamber  againft  Law  Ihould  be  binding.  And  therefore,  although  you  have  proved  tor  your  Client  Mr.  Ingram,  that  the  Lords  in  open 
Court  t.the  Court  fitting)  commanded  him  on  the  Fillory  to  gag  Mr.  Litharu,  for  freaking  againft  them,  yet  I tell  you  by  Law  that  order  ought  to  have  been  in  writing  ac- 
tiding  to  the  cuftom  of  the  Court,  which  you  confefs  it  was  not,  and  therefore  Mr.  Ingram  muft  finart  for  his  executing  of  orders  011  Mr.  lalbum  made  illegally. 

pity 
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pity  haw:  relieved  him,  have  been  rnoft  cruelly  punifhed,  and  the  Keepers  1 
have  not  forborn  to  confefs  themfelves,  that  they  Ihould  have  lfarved  him 
Jong  ago,  liae  not  the  prisoners  relieved  him.  And  betides  all  this,  they  have 
ntoft  cruelly  beaten  and  wounded  him,  to  the  hazard  of  his  limbs,  and  dan-  1 
gerof  his  life,  had  he  not  been  refeued  and  faved  by  the  priloners  of  the 
larae  hnuft-.  In  which  moft  milerable  condition,  your  poor  petitioner 
hath  continued  a priiuncr  for  the  fpace  of  about  two  years  and  a half,  and 
h like  fill!  to  continue  in  the  fame,  under  the  mercilefs hands  of  the  War- 
den of  the  Fluty  who  hath  denied  lawful  liberty  to  his  prifoncr,  for  that* 
he  hath  laid,  he  muftobferve  the  man  that  hath  fo  great  a fway  in  the  King- 
dom, intimating  the  Archbilhop. 

All  which  lus  deplored  condition,  and  lamentable  miferies,  he  molt 
humbly  prcfcntfth  to  this  moft  Honourable  Atlembly,  belecehing  them  to 
be  pleated  to  caftan  eye  of  companion  towards  him,  and  to  afford  him 
fucti  tel  ef  from  his  c-.niure  and  bard  imprifonment,  as  may  feem  good  to 
your  wifdoms,  who  other  wile  is  i:c  to  perifti  under  the  hands  of  mercilds 
men, 

And  your  Petitioner  /hall  ever  fray  (as  In  duty  ht  h bound)  to  the  Lord  ta 
kief  twd profpc:  tins  Honourable  Affembly.  John  Lilburn. 

At  the  debate  of  which,  there  v.as  not  a little oppofition  by  feme,  who 
(as  1 conceive)  thought  I was  not  capable  of  enjoying  juftice,  although  to 
my  knowledge  I never  did  an  act  in  zll  my  life  that  put  me  out  of  the  pro- 
teflion  of  the  law,  or  that  tended  to  the  disfranchifing  me  of  being  a De- 
nizen and  Freeman  of  England ; and  therefore  ought  to  enjoy  as  great  a 
privilege  in  the  enjoyment  of  the  benefit  of  the  Law  of  England,  as  any 
free  Denizen  of  England  whatfoever,  by  what  name  or  title  foever  he  be 
called.  The  ifiue  of  which  debate,  fo  much  as  I have  under  the  Clerk’s 
hand,  thus  folio weth. 

Die  Lunar,  to  Nov.  J645. 

Ordered,  lie.  That  the  Vote  formerly  p.iflcd  in  this  Houfe,  concerning 
the  proceedings  againft  Lieut.  Col.  Lilburn  in  the  Star-Chumber , be  forth- 
with tranfmitted  to  the  Lords. 

Ordered,  lie.  That  it  be  referred  to  the  Committee  of  accounts  to  caff 
up  and  ftaie  the  accounts  of  Lieut.  Col.  Lilburn , and  tocercify  what  is 
tiue  to  him,  to  this  Houfe.  H.  Elfynge , Cler.  Pari.  D.  Com. 

After  palling  thefe  Votes,  I found  quick  difpatch  to  the  Lords ; and 
upon  the  firft  of  December,  1645,  by  fpccial  decree,  they  took  off  the  line 
let  upon  me  by  the  Star-Chamber ; and  afterwards  at  their  open  Bar  judi- 
cially, upon  the  13th  of  February , 1645,  appointed  me  a foletnn  hearing 
Je  novo  of  the  whole  matter  j and  afiigned  Mr.  John  Bradjhaw  and  Mr. 
John  Ccik  for  my  Counfel. 


Lieut.  Col.  John  L Iburn’j  Sufferings,  as  they  were  reprefented  and 
proved  before  the  Right  Honourable  tbe  Hoitfe  of  Peers,  in  Par- 
liament t iffembled , the  13 lb  day  of  February,  1645. 

MR.  Bradjhr.-jj  and  Mr.  Cook  being  affigned  lor  Counfel  with  the  faid 
Mr.  Lilburn ; Mr.  Bradjhaw  having  fuccinftly,  and  fo  truly  opened 
the  cafe,  as  if  he  had  been  an  eye-witnefs  of  his  Client’s  fufferings,  ac- 
quainted their  Lordfhips,  that  the  fame  had  received  a full  and  folemn 
hearing  before  a Committee  of  the  honourable  Houfe  of  Commons  : upon 
whofe  report  it  was  by  that  honourable  Houfe,  May  4, 1641,  refolved  upon 
the  qtiellion,  That  tie  [entente  of  the  Star-Chamber  given  againfl  John  Lil- 
smn  11  illegal,  and  cgatnjl  the  liberty  of  the  fubjeft  ; and  alfo  Bloody,  Wick- 
ed, Cruel,  Barbarous,  and  Tyrannical;  and  likewife  further  refolved  upon 
the  queftion.  That  reparation  ought  to  be  given  to  Mr.  Lilburn,  for  his  im- 
prfnmcr.t,  fufferings  and  Ioffes,  fujlained  by  that  illegal  fentence.  And  now, 
my  Lords,  they  have  tranlmitted  them  to  your  Lordlhips,  by  whofe  noble 
favour  and  juftice  wearenow  before  your  Honours,  to  lay  open  the  ille- 
gality of  that  fentence,  and  all  the  proceedings  thereupon,  and  to  crave 
your  Lordfhips  juftice  for  reparations,  proportionable  to  our  Client’s  fuf- 
ferings. 

And  in  the  firft  place  he  prefented  an  Order,  whereby  Mr.  Lilburn  was 
firft  illegally  attached,  and  committed  to  the  prifon  of  the  Gatehoufe , which 
was  read  in  thefe  words. 

Sexto  Deermb.  Anno  Dorn.  1 637. 


j Ex  dirtclions  Ba- 


Emanavit  Attach.  Dir  eft.  Wragge , H Flamjleed,  pro 
Corporis  Capt.  Jehannis  Lilburn  at  Civitate  London , ad  1 , 
immediate  adaitUnd.  lie.  Signat.per  Lambc,  Gxvymt , li  f fjn:  aPl‘‘~ 

Exam.  Edsuardus  Latham  Reg. 

Regi  Depot. 

The  Engliffi  of  which  thus  foiloweth  : 

The  6th  of  Dreernb.  1637. 

There  i {filed  an  attachment  cl i refled  to  JVragge  and 
Flamjleed,  for  the  taking  of  the  body  of  John  Lilburn , 
ef  the  City  of  London,  and  to  bring  immediately.  He. 

Signed  by  Lambc , Gwynn,  and  Aylett. 

Examined  by  Edward  Latham, 
Deputy  of  the  Regifter. 

Which  Order  being  read, Mr.  Bradjhaw  obferved,that  the  original  impii- 
fonment  itfelfwas  illegal,  becaufe  they  never  con  vented  Mr.  Lilburn  to  (peak 
lor  himfelf,  nor  examined  him  upon  any  crime.  But,  my  Lords,  it  is  no 
marvel  that  fuch  kind  of  injufticc  as  this  proceeded  from  thofe  HighCom- 
miflioners,  became  it  was  their  ufual  practice  to  be  attachers,  judges,  gio- 
]ers  and  executioners  themfelves,  without  regard  of  any  legal  way  of  pro- 
ceedings. He  then  defired  their  Lordlhips,'  that  the  fentence  againft  Mr. 
Lilburn  in  the  Star-Chamber  might  alfo  be  read,  which  was  accordingly 
done;  viz. 


By  direflion  of 
the  Court,  Baker, 
Clerk  Chaplain. 


Jn  Cam.  Stel.  csram  Cane,  ibidem  1 3 Die  Febr.  Anno  Decirno  tertio  Car.  Reg. 
Lord  Coventry,  Lord  Keeper,  lie. 

\\J  Hercas  upon  information  to  this  Court,  the  gth  of  February,  by  Sir 
John  Banks  Knt.  his  Majcfty’s  Attorney-General,  that  John  Lilburn 
and  John  Wharton , then  prefect  at  the  Bar,  were  the  24th  of  Jan.  lali, 
ordered  to  be  examined  upon  interrogatories,  touching  their  unlav/ful 
printing,  importing,  publifhing  and  difperfing  of  libellous  and  feditious 


Books,  contrary  to  the  decree  of  this  Court,  which  was  verified  by  Affi- 
davit ; and  being  brought  up  to  the  Office  to  appear  and  be  examined,  the 
faid  Lilburn  refuted  to  * appear;  and  both  of  them  denied  to  take  an  Uath 
to  make  true  anfwer  to  Interrogatories,  asappeared  by  the  certificate  of  Mr. 
Goad , Deputy-Clerk  of  this  Court  : The  Court  did  on  that  day  order,  that 
their  appearances  fhould  then  be  recorded,  they  being  prefenc  in  Court  as 
aforefaid  ; and  that  in  refpefl  the  faid  delinquents  did  then  again  contemp- 
tuoufly  tefule  to  take  their  Oaths,  tendered  unto  them  in  open  Court,  they 
fhould  be  remanded  to  the  Prifon  of  the  Fleet,  there  to  remain  dole 
prifoners,  until  they  conform  themfelves  in  obedience  to  take  their  Oaths, 
and  be  examined  ; and  that  iMtlefs  they  did  take  their  Oaths,  and  yield  to 
be  examined  by  Monday  night  then  next  following,  and  now  lait  paft, 
their  Lordfhips  would  on  this  fitting  day  proceed  to  a cer.fure  againft  meat 
for  their  contempts  therein. 

Now  this  day  the  faid  Lilburn  and  Wharton  being  again  brought  unto 
tbe  Bar,  his  Majefty’s  faid  Attorney  informed  this  Honourable  Court, 
that  rlv  ftill  continued  in  their  former  obftinacy,  and  contrmptuoufiy  re- 
fufed  : . take  their  Oaths,  to  make  true  anfwer  to  the  f Interrogatories, 
although  they  had  been  lent  for,  an  I their  Oaths  offered  to  be  given  unto 
them  by  Mr.  Goad,  Deputy-Clerk  of  this  Court,  who  now  certified  the 
fame  in  Court.  And  therefore  h;s  Majcfty's  faid  Attorney  humbly  prayed 
on  his  Majefty's  behalf,  that  their  Lordlhips  would  now  proceed  to  cen- 
fure  againft  the  faid  delinquents  for  their  great  contempts  and  difobedience 
therein.  Whereupon  their  Lordfhips  endeavoured  by  fair  perfuafions  to 
draw  them  to  conformity  and  obedience;  and  withal  offered,  that  if  yet 
they  would  fubmit  and  take  their  Oaths,  their  Lordfhips  would  accept 
thereof,  and  not  proceed  to  Cenfure  againft  them.  But  fuch  was  the  in- 
fuft'crable  difobedience  and  contempt  of  the  faid  de  inquents,  that  they 
ftill  perfifted  in  their  former  obftinacy,  and  wilfully  refufed  to  take  their 
Oaths.  Jn  refpefl  whereof  the  whole  Court  did,  with  an  unanimous  con- 
tent* declare  and  adjudge  the  faid  Lilburn  and  Wharton  guilty  of  a vei 7 
high  contempt,  and  offence  of  dangerous  confequence  and  evil  example-, 
and  worthy  to  undergo  a very  fharp,  exemplary  and  fevere  cenfure,  which 
may  deter  others  from  the  like  prefumptuous  boklnefs,  in  refuting  to  take 
a legal  **Oath;  without  which,  many  great  and  exorbitant  offences  to 
the  prejudice  and  danger  of  his  Majcfty,  his  Kingdoms,  and  loving  Sub- 
iefls,  might  go  away  undifeovered  and  unpunithed.  And  therefore  their 
Lordlhips  have  now  ordered,  adjudged  and  decreed,  that  the  faid  Lilburn 
and  Wharton  fliall  be  remanded  to  the  Fleet , there  to  remain  until  they  con- 
form themfelves  in  obedience  to  the  orders  of  this  Court,  and  that  they 
fhall  pay  500/.  a-piccc  for  their  fevcral  fines  to  his  Majcfty’s  ufe  ; and 
before  their  enlargements  out  of  the  Fleet,  become  bound  with  good  furc- 
ties  for  their  good  behaviour.  And  to  the  end  that  others  may  be  more  de- 
terred from  daring  to  offend  in  the  like  kind  hereafter,  the  Court  hath 
further  ordered  and  decreed.  That  the  faid  John  Lilburn  ihall  be  whipped 
through  the  ftreet,  from  the  Prifon  of  the  Fleet  unto  the  Pillory,  to  bo 
eroded  at  fuch  time  and  in  fuch  place  as  this  Coutt  fhall  hold  fit  and  di- 
red  ; and  that  both  he  and  the  faid  Wharton  fhall  be  both  then  fet  in  the 
faid  Pillory,  and  from  thence  be  returned  to  the  Fleet , there  to  remain  ac- 
cording to  this  Decree. 

John  Arthur , Dep. 

At  the  concluding  of  which,  Mr.  Bradjhaw  obfarved,  that  this  fentence 
was  felo  de  fe,  guilty  of  its  own  death  ; the  ground  whereof  being,  be- 
caule  Mr.  Lilburn  refufed  to  take  an  Oath,  to  anfwer  to  ail  fuch  queftions 
as  fhould  be  demanded  of  him,  it  being  contrary  to  the  law*  of  God,  Na- 
ture, and  the  Kingdom,  for  any  man  to  be  his  own  accufer:  the  execu- 
tion of  which  cruel  and  bloody  fentence  was  proved  by  feveral  wilneffes  of 
quality  and  good  repute  upon  Oath  at  their  Lordlhips  bar,  the  fublbnce  of 
whofe  teftimony  was : 

In  the  firft  place, 

Mr.  Thomas  Smith  Merchant,  upon  his  Oath  declared  to  their  Lord - 
fhips,  that  he  faw  Mr.  Lilburn  tied  to  a Cart  at  Fleet-bridge , being  ftripped 
from  the  waift  upward,  and  whipped  from  thence  to  Wejlminjltr  ; and  that 
fo  near  as  he  was  able  to  judge,  every  two,  three  or  four  fteps  he  had  a 
lafh,  with  a whip  that  he  was  fure  had  two  or  three  cords  tied  full  of 
knots ; and  for  the  number  he  did  not  judge  them  fo  few  as  500,  and  he 
thought  that  if  he  fhould  fay  500  and  500,  he  fhould  not  fay  amifs  : but 
500  he  was  confident  was  the  leaft.  And  that  he  faw  him  fet  upon  the 
Pillory,  He.  the  Officers  being  very  cruel  towards  him,  or  any  thatfpoke 
unto  him. 

The  next  witnefs  was  Mrs.  Mary  Dorman-,  thefubftance  of  whofe  tef- 
timony upon  Oath  was,  that  fhe  faw  Mr.  Lilburn  whipped  from  fleet- 
bridge  to  Wejlminfler,  in  fuch  a barbarous  and  cruel  manner,  that  fhe  was 
not  able  to  exprefs  it,  and  that  fliedid  believe  that  both  hisfhouldcrs  were 
f welled  almoft  as  big  as  a penny- loaf,  with  the  bruifes  of  the  knotted 
cords ; and  that  fhe  did  fee  him  fet  upon  the  Pillory  immediately,  above 
the  fpace  of  two  hours  bare-headed,  the  fun  Alining  very  hot,  and  be  took 
occahon  to  declare  the  unjuftnefsof  bis  fentence,  upon  which  the  Wardea 
of  the  Fleet  caufed  him  to  be  gagged  above  an  hour,  and  did  it  with  fuch 
cruelty,  that  he  made  his  mouth  to  bleed. 

Mr.”  Higgs  his  Surgeon  teftified  upon  Oath  to  this  effeft  ; that  he  did 
not  fee  his  patient  Mr.  Lilburn  whipped,  but  being  defired  to  perform  the 
office  of  a Surgeon  to  him,  he  that  day  dreft  his  back,  which  was  one  of  the 
mifcrablcft  that  ever  he  did  fee;  for  the  wales  in  his  back,  made  by  his 
cruel  whipping,  were  bigger  than  Tobacco-pipes,  and  that  he  law  him  fet 
in  the  Pillory,  and  gagged. 

And  Mr.  Thomas  Hawes  upon  Oath  teftified  to  this  effeft;  that  he  did 
fee  Mr.  Lilburn  fet  upon  the  Pillory,  above  (as  he  judged)  thcfpaccof  two 
hours,  the  Sun  fhining  very  hot,  and  they  would  not  fuffer  him  to  have 
any  cover  upon  his  head:  and  he  taking  occafion  to  fj'eak  of  the  Biihops 
cruelty  towards  him,  and  how  unjuftly  they  had  caufed  him  to  be  dealt 
with,  the  Warden  of  the  Fleet  caufed  him  to  be  gagged  in  fuch  a cruel 
manner,  as  if  he  would  have  torn  his  jaws  in  pieces,  infomuch  that  the 
blood  came  out  of  his  mouth. 

In  the  next  place,  A fecond fentence  made  in  the  Inner  Star-Chamber  was 
read,  which  thus  foiloweth. 


* Lilburn  did  enter  Ins  Name,  but  refuting  to  give  them  Money  they  put  out  his  Name  again. 

•i  They  never  fticiycd  the  Interrogatories  to  Lilburn,  though  he  defired  the  tight  of  them,  tint  fo  he  might  know  what  he  did  fvvear  to. 
*’  The  Aim  of  which  was,  Yob  Ihall  (wear  to  make  true  aafvvtr  to  all  things  that  are  alked  you,  fo  help  you  God. 
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At  ths  Inner  Star-Chamber,  ihe  iS lb  of  April,  Anna  Dam.  1638. 

Prepit  Lari  Archbijhop  of  Canterbury,  Lard- Keeper,  Lard- Tr (after tr,  fic. 

WHcreas  John  Lilburn  prifoner  in  the  Fleet,  by  fentence  in  the  Star- 
Chamber , did  this  day  fuffer  condign  pumfbment  for  his  fcveral 
offences,  by  whipping  at  a Cart,  and  handing  in  the  Pillory  ; and  as  their 
Lordfhips  were  this  day  informed,  during  the  time  that  his  body  was  un- 
der the  laid  execution,  audacioufly  and  wickedly  did  not  only  utter  fuii- 
dry  fcandalous  fpeechcs,  but  likewife  (cattcred  divers  copies  of  fcJitious 
Books  amongfl  the  people  that  beheld  the  fnid  execution  ; for  which  very 
thing,  amongft  other  offences  of  like  nature,  he  hath  been  ccnfurcd  in  the 
feid  t.oiirt,  by  the  aforelaid  fentence:  it  is  therefore  by  their  Lordfhips 
ordered,  that  the  fa;d  "John  Lilburn  (htmld  be  laid  alone  with  irons  on  his 
hands  and  leg9,  in  the  Wards  of  the  Fleet,  where  the  bafclt  and  mcaneft 
fort  of  prifoners  are  ufed  to  be  put ; and  that  the  Warden  of  the  Fleet 
take  fpeciai  care  to  hinder  the  reforr  of  any  perfons  whatfoever  unto  him ; 
and  particularly,  that  he  be  not  tupplicd  with  money  from  any  friend  : 
and  that  fie  uke  fpecial  notice  of  all  Letters,  Writings,  and  Books 
brought  unto  him,  and  feizc  and  deliver  the  fame  .into  their  Lordfhips  : 
and  take  notice  from  time  to  time  who  they  be  that  refort  unto  the  laid 
prifon,  tovifitthe  faid  Lillum , or  tofpeak  withhim,  and  inform  the  Board 
thereof.  And  it  was  laltly  ordered,  that  all  perfons  that  (hall  be  hereafter 
produced  to  receive  corporal  punifhmcnt,  according  to  fentence  of  that 
Court,  or  by  order  of  the  Board,  (hall  have  their  garments  fearchcd  be- 
fore they  be  brought  forth,  and  neither  writing  nor  other  thing  fuffered 
to  he  about  them  ; and  their  hands  likewife  to  be  bound,  during  the  time 
they  arc  under  puniflimeiit.  Whereof,  together  with  the  other  pretnifes, 
the  faid  Warden  of  the  Fleet  is  hereby  required  to  take  notice,  and  to  have 
cfpccial  care,  that  this  their  Lordfhips  order  be  accordingly  obfcrvcd. 

Examined  per  Dudley  Cai/eUn, 

And  theexecution  of  this  latter  fentence  in  a moll  barbarous  and  inhu- 
mah  manner, was  puntftually  proved  by  fufficicnt  witneffes,  as  followeth  ; 
viz.  Mr.  Higgs  his  Surgeon  again  teftified,  that  that  night  Mr.  Lilburn 
fuffered,  he  was  had  back  to  the  Fleet,  and  he  repairing  to  Dr.  Grant,  to 
crave  his  advice,  he  advifed  him  to  let  his  patient  blood,  to  prevent  a 
fever;  and  he  accordingly  came  the  next  morning  to  the  Fleet  to  let  his 
patient  blood,  and  drefs  his  fores,  but  he  found  him  locked  up  clofc  in  a 
room,  and  was  by  the  Officers  of  the  Fleet  denied  accefs  unto  him. 
Whereupon  he  immediately  went  to  the  Warden,  being  then  at  IVeJlmin- 
Jler.  who  denied  him  accels  to  the  faid  Mr.  Lilburn,  till  the  afternoon 
that  he  came  home  ; which  was  a great  a£t  of  cruelty,  and  much  to  the 
danger  of  Mr.  Lilburn's  health,  and  welfare  : and  the  next  day  they  re- 
moved him  down  to  the  Common  Gaol,  where  they  laid  him  in  irons, 
and  fevcral  times  wounded  him,  to  the  extreme  hazard  of  his  life,  and  fe- 
vcral  times  denied  me  acccfs  to  him  in  his  extremity. 

Dr.  Hubbard , Jullice  of  the  Peace,  made  Oath  to  this  effe£t ; that 
when  Mr.  Lilburn  was  prifoner  in  the  Fleet,  he  was  defired  as  a Phyfician 
to  vifit  him  : and  going  fo  to  do,  he  was  again  and  again  denied  accefs  to 
him:  but  upon  much  importunity  to  the  Warden,  he  was  admitted  to 
him,  whom  he  found  in  an  extream  violent  fever,  lying  in  irons  upon 
both  hands  and  legs,  to  the  extreme  hazard  of  his  life. 

Mrs.  Mary  Dorman  further  declared,  that  after  Mr.  Lilburn  had  fuf- 
fered, flic  went  often  to  vifit  him,  who  was  laid  in  irons,  and  his  friends 
denied  accefs  to  him  ; and  that  the  Officers  of  the  Fleet  llrongly  endea- 
voured to  fhrve  him  : fo  that  many  times  his  friends  were  forced  to  bring 
his  meat  to  the  poor  men’s  bag,  and  give  them  money  to  convey  it  to  him 
through  a hole  in  a wall  betwixt  them  and  him.  Mr.  Thomas  Hawes  fur- 
ther declared,  that  after  Mr.  Lilburn  fuffered,  he  often  went  to  vifit  him, 
and  was  beat  by  the  Gaolers,  and  was  in  danger  to  have  loft  his  life  for 
fo  doing  ; and  that  they  fo  ftrongly  laboured  to  ftarve  Mr.  Lilburn , that 
they  were  forced  to  convey  his  diet  to  him  by  the  poor  men  that  begged 
at  the  grate  : but  the  Gaolers  finding  out  that  Mr.  Lilburn  got  his  diet 
that  way,  they  dealt  fo  cruelly  with  the  poor  men,  that  Mr.  Lilburn  was 
deprived  of  that  way  of  relief,  and  then  his  friends  got  the  fon  of  one 
Archer  that  was  prifoner  in  the  next  room  to  him,  for  accufing  the  De- 
puty of  Ireland  for  murdering  one  Efmond,  to  convey  his  vi&uals  to  him  : 
which  was  done  by  Health;  through  a hole  where  a board  was  pulled  up 
in  his  floor,  when  the  reft  of  the  pri  loners  were  at  the  Chapel  at  fervice  ; 
and,  my  Lords,  divers  times  the  conveying  of  his  meat  to  him,  coft 
him  and  his  friends,  upon  the  prifoners,  &c.  more  than  the  meat  itfelf. 

Robert  Ellis,  fomc  time  a fellow- prifoner  with  Mr.  Lilburn  in  the  Fleet, 
upon  Oath  declared  before  their  Lordfhips,  that  the  Officers  of  the  Fleet 
after  they  brought  Mr.  Lilburn  into  the  common  Wards,  ufed  him  very 
barbaroullv  and  cruelly,  laying  him  for  a long  time  in  irons,  keeping  his 
friends  from  him,  and  his  victuals;  and  feveral  times  had  like  to  have 
(lain  and  murdered  him,  and  he  verily  believes  had  effected  it,  if  he  had 
not  help’d  him  ; for  which  they  took  his  bed  from  him,  and  put  him  off 
the  charity,  and  kept  him  five  weeks  in  a dungeon,  and  had  like  to  have 
murdered  him,  and  afterwards  removed  him  to  the  King's-Bench,  that  fo 
they  might  the  more  eafily  have  their  wills  of  Mr.  Lilburn , tec. 

Their  Lordfhips  being  fatislied  of  the  Injuftice  and  Illegality  of  the  pro- 
ceedings, Mr.  Bradjhaw  faid,  that  he  conceived  no  man’s  fufferings  in  the 
Kingdom  had  been  fo  great  as  his  Client’s  were:  for  a Gentleman  to  be 
fo  cruelly  tortured  and  whipped,  pillory’d,  gagged,  dofe  imprifoned,  iron- 
ed, beat  and  wounded,  and  that  contrary  to  Law,  is  a cruelty  unheard  of, 
and  therefore  hoped  that  for  fuch  unparalleled  fufferings,  and  opprcffions, 
the  fair  hand  of  their  Lordfhips  honourable  Juftice  would  give  and  reach 
him  forth  unparalleled  damages  j and  though  many  of  his  Judges  that 
‘Sid  him  injuftice  be  dead,  yet  he  hoped  the  hand  of  Juftice  of  their  Ho- 
n°urs,  joined  with  the  honourable  Houfe  of  Commons,  will  be  fo  long, 
to  reach  their  living  and  furviving  eftates,  and  out  of  them,  (Ac.  make 
bim  fpeedy,  large  and  unparalleled  reparations. 

Mr.  Cask  then  Ipoke  in  the  behalf  of  Mr.  Lilburn  (and  afterwards  print- 
'd his  argumcni ),  and  faid  the  punifhment  inflicted  upon  him  may  be  re- 
duced to  four  heads : 

(l.)  lmprifonment,  whereby  a man  is  buried  alive,  lofes  the  comfort  ar.d 
benefit  of  his  five  fenfes,  and  is  made  Corpus  immobile  legis,  the  unmovcable 
subject  of  the  law,  or  as  a dead  carcale.  ’Tis  true,  that  in  itfelf  it  is  the 


eafieft  of  all  corpora]  puniflimenrs  : but  the  continuance  of  it,  makes  it 
fuch  a lingering  confitmption,  that  it  is  better  to  be  upon  the  rack  an 
hour,  than  to  be  imprifoned  a year  : asit  is  better  to  be  once  wtt  tothtfkin, 
than  to  bt  fubjetft  to  a perpetual  dropping:  efpecially  for  an  active  fp-rit, 
there  is  no  fuch  torment  as  to  deprive  him  of  liberty ; for  aciivc  ‘Ib-Jais 
was  condemned  only  to  (it  dill : there  is  no  end  of  fuch  a mifery,  as  the 
Heathen  prifecuting  Tyrant  faid,  NenJum  iibi  rtdii  in  grettem  ; to  pur  a 
man  out  of  his  pain,  was  always  counted  a favour.  But  Mr.  Lilburn’s 
impr.Tonment  was  aggravated  by  three  fteps  or  gradations. 

1 . A dole  imprifonruent,  not  rhedcareft  Friend  tocome  to  him  ; wedo  not 
find  that  cny  of  the  primitive  Cbnfians  were  ufed  fo  by  the  Tyrants,  lor 
then  that  heavy  charge  might  be  ant'wered  in  the  Scripture,  I was  in  prifon, 
and  ye  vijited  me  not ; extraordinary  matters  of  ftatc  and  high  concern- 
ments always  excepted  : but  the  Surgeon  was  not  permitted  lame  tunc  to 
come  to  Mr.  Lilburn  to  drefs  him,  nor  the  ffhyfscian  when  he  was  in  a 
fever;  a ciuelty  tinhcatd  of  amongft  the  Turks:  for  they  arc  careful  of 
their  (laves  in  their  lickncft,  and  fatten  them,  that  they  may  endure  their 
blows;  but  it  is  too  probable  that  thofe  which  were  Mr.  Lilburn" s mali- 
cious enemies,  did  too  much  thitft  after  his  blood. 

2.  The  Keepers  were  ordered  to  take  care  that  no  money  he  conveyed 
to  him,  which  argues  that  they  had  a defire  to  ftarve  him  : the  Prophet 
faith.  It  is  bett.  r to  die  by  the  fwo'd,  than  famine,  which  is  the  grcatcli  of 
all  torments  ; for  all  punifhments  may  be  undergone  by  patience,  but  only 
hunger  : which  the  more  any  man  thinks  bv  patience  to  overcome,  the 
more  violent  it  is.  Undoubtedly,  had  it  not  been  for  the  pity  of  fotne  poor 
tefolute  fellow-prifoners,  Mr.  Lilburn  had  been  ftarved  to  death  : far  worfe 
than  any  of  the  four  Roman  punifhments,  which  were  hpiilatlo,  combujlio , 
decollatio,Jlrangulctio , ftoning,  burning,  beheading,  and  ftrangling.  How 
feverely,  yet  moft  juftly,  did  the  fame  Judges  fcveral  times  punfth  the  in- 
tent to  poifon  or  deftroy  another  man?  The  going  about  to  murder,  nay 
the  giving  of  the  lye,  becaufe  it  is  preparatory  to  murder,  by  provoking 
quarrels,  was  cenfurable  in  that  Court  a multo  fortiori,  much  more  from 
the  ftrongcr,  then  in  this  cafe  ufed,  where  there  was  fo  much  cruelty  in- 
IliAed,  that  death  might  probably  have  enfued,  had  not  God  by  his  ex- 
traordinary mercy  fupported  him  ill  thofe  fad  afflictions,  thole  unjuft 
Judges  for  trail Igreffing  not  only  the  bounds  of  humanity,  but  all  the 
rules  of  their  own  ordinary  Jullice,  ought  to  make  Mr.  Lilburn  anfwcr- 
ablc  fatisfatlion. 

3.  This  imprifonmont  was  for  about  three  years,  until  he  petitioned 
the  Parliament.  Many  times  the  firft  motions  of  anger  are  not  in  a man’s 
own  power  ; becaufe  he  would  not  accufc  himfelf  as  they  defired,  they 
might  have  in  a paffion  committed  him,  and  the  Sun  might  have  gone 
down  upon  their  wrath  ; nay,  the  Moon  m'ght  have  made  her  perora- 
tion, or  the  fumraer  feafon  might  have  melted  their  frozen  conferences,  or 
the  winter  cold  have  allayed  the  heat  of  their  malice,  or  the  Sun  might 
have  made  his  revolution,  but  their  malice  continued  three  years ; and  had 
not  he  been  delivered  by  the  Juftice  of  the  Parliament,  in  probability 
might  have  continued  for  ever. 

(2.)  Whipping,  a moft  painful  and  fhamcful  punifhment ; Flagella- 
tions and  Scourgings  being  for  (laves  and  incorrigible  rogues,  and  hedge- 
rohbers.  In  undteimo  Elisuib.  one  Cartwright  brought  a (lave  from  Rujjia, 
and  would  feourge  him  cruelly,  for  which  he  was  queftioned  ; and  it  was 
refolved,  that  England  was  too  pure  an  air  for  (laves  to  breathe  in  ; and  it 
was  often  refolved  in  the  Star -Chamber,  that  no  Gentleman  was  to  be 
whipp’d  for  any  offence  whatfoever  : it  being  well  known  that  John  Lil- 
burn's anceftors  have  been  ancient  Gentlemen,  and  that  which  thefc  J udges 
could  not  be  ignorant  of,  cfpccially  the  Earl-Marfhal,  who  is  pre  fumed 
to  know  all  the  ancient  Gentry  in  the  Kingdom.  But  the  like  whipping 
was  never  read  of  amongft  the  Affyriar.s,  Per/ians,  Grecians,  or  Romm.  For, 

1.  It  was  from  the  Fleet  to  Tlpfiminjler  (above  a mile  diftance)  a great 
concourfe  and  confluence  of  people  looking  upon  him,  as  if  he  had  been 
fomc  miferable  (lave. 

2.  He  received  every  two  or  three  fteps  a blow,  500  ftrokes  at  the  leaft  ; 
for  one  Mr.  Smith,  a Merchant,  that  went  along  with  him,  teftified  that 
fo  far  as  he  was  able  to  judge,  he  received  500  or  1000,  but  of  the  firft  he 
was  moft  certain  ; and  this  was  with  a treblc-cordcd  whip,  with  at  leaft 
twenty  knots  upon  it. 

Amongft  the  Remans  no  malefactor  had  ever  above  forty  ftripes,  and  ev.-ry 
ftrokc  Hood  for  three  ftripes,  for  the  whip  was  of  three  thongs  ; and  but 
one  knot  at  the  end  of  every  thong.  St.  Paul  received  thirty-nine  ftripc», 
which  was  but  thirteen  blows.  Not  long  ftnee  in  Or  lean,,  a Pried  was 
fentenced  to  be  whipp’d  for  fornication,  having  abufeda  poor  maid,  tell- 
ing her  that  their  popilh  St.  Francis  would  come  and  lie  with  he:  fuch  a 
night,  at  which  time  he  perfonated  and  feigned  hitnfclf  to  be  St.  Francis, 
and  was  taken  in  bed  with  her ; and  it  was  earned ly  prelfed  by  the  King’s 
Advocates,  that  he  might  receive  fourteen  blows  with  a three- corded  whip, 
which  is  conftantly  ufed  for  fuch  cafligations,  becaufe  it  was  an  abomi- 
nable wickednefs : but  the  Judges  would  not  fuffer  him  to  have  abovo 
thirteen  blows,  bccauf eampliandi funt  favores,  favours  are  to  be  inlarged. 
And  in  doubtful  matters  it  muft  always  be  prefumed  for  clemcr.c7  and 
gentlcncfs;  according  to  which  account,  Mr.  Lilburn  received  iq,cco 
ftripes : for  in  every  blow  there  was  twenty  ftrij  es,  by  teafon  of  the  twenty 
knots,  which  being  multiplied  is  10,000,  and  in  every  ftripe  there  was 
fhamc  and  pain,  comprcffion  of  the  fleflj,  bruifings  and  effufionof  blood. 

(3.)  The  Pillory,  a punilhment  fomething  painful,  but  exceeding 
flmncful,  and  moft  terrible  to  a generous  nature,  to  Hand  two  hou:s  hi 
open  view  of  all  men,  as  if  he  had  been  unworthy  to  tread  upon  the  earth, 
the  Sun  Alining  very  hot  upon  him,  and  not  fuffered  to  keep  on  his  hat ; 
and  this  immediately  after  his  cruel  whipping,  that  fo  they  might  put 
him  to  all  the  torture  and  pain  that  they  could,  argues  abundance  of 
wrath  and  malice. 

This  puniOimcnt  of  (landing  upon  the  Pillory,  was  firft  invented  for 
Mountebanks  and  Cheats,  that  naving  gotten  upon  banks  and  form*,  to 
wrong  and  abufe  the  people,  were  exalted  in  the  fame  kind,  to  Hand  con- 
fpicuous  to  the  view  and  open  (hame  of  the  people ; but  fur  a Gentleman 
to  be  fo  ferved,  was  never  heard  of,  unlcfs  by  that  cruel  Court. 

(4.)  Gagging,  an  unmanly  and  barbarous  cruelty,  to  be  cxercifed  upon 
beafb,  not  men,  for  man  diners  from  brutes,  both  ratione  (A  craltene,  in 
rcafon  and  fpeech  ; a punifhment  never  heard  of  in  any  age  : cutting  out 
of  tongues,  and  perforation  in  calcs  of  blafphcmy  have  been  heard  of,  but 
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never  in  a matter  of  fuch  a nature ; and  this  to  continue  for  above  an  hour, 
till  the  blood  gufh’d  out  of  his  mouth,  as  if  they  would  have  pluck’d  his 
jaws  in  pieces,  and  all  this  for  nothing  $ O infufierable  torments  ! 

So  that  by  his  imprifontnent  he  was  made  a flock,  a dead  trunk,  or  pic- 
ture of  a man,  that  bath  eyes  and  fees  not,  hands  and  handles  not,  &c. 
By  whipping  they  endeavoured  to  make  him  a rogue,  or  a Have ; by  the 
third  punifl'.ment  of  the  pillory,  to  make  him  a cheater,  guilty  of  forgery 
and  perjurv  ; and  by  gagging,  to  make  him  a bcaft,  and  fo  upon  the  whole 
matter  to  deprive  hint  of  his  reafonablc  foul,  fuch  cruelties  that  were  ne- 
ver invented  but  by  Tygtrs  and  Wolves  in  human  fhapcs,/erocitas  Luporum, 
in  humana figure.  But  then  the  perfons  that  were  fu  cruel  and  tyrannical 
aggravates  the  offence. 

1.  This  cruelty  was  commanded  to  be  executed  by  an  eminent  Court 
of  juftiee,  profelling  Chriilianity,  fejfima  jl  inju/iitia  quit  fit  fub  color/  jujli- 
titc : *tis  the  greateft  injuflice  to  opprefs  and  do  injury,  under  a pretence  of 
Juftiee.  How  often  was  it  refolved  in  that  Court,  that  for  a Juftiee  of 
Peace  or  Conftable  to  commit  a riot,  was  ten  times  more  feverely  punifh- 
ablc  than  in  a common  perfoit,  becaufc  it  is  to  ufe,  or  rather  abufe  that 
fword  of  authority,  to  commit  or  countenance  an  unlawful  a&ion,  which 
was  ordained  and  put  into  their  hands  to  fupprefs  it. 

2.  The  Emincncy  of  the  perfons  augments  the  offence,  qualitas  ptrfon <e 
augit  peccatum  ; for  a Gentleman  to  adt  again  ft  the  rule  of  the  Law  and 
Gentility,  is  more  rcprchenftble  than  in  vulgar  perfons.  It  was  called 
the  Court  of  Star-Chamber , from  the  emincncy  of  the  perfons,  which  were 
Judges:  Stars  of  the  greater  magnitudes,  as  being  the  higheft  Court  of 
ordinary  Juftiee;  but  Mr.  Lilburn  s Judges,  inftead  of  putting  on  the  gar- 
ment of  Juftiee,  were  eloathed  from  head  to  feet,  and  their  confcicnce  oil- 
ed and  moiftened,  with  cruelty  and  injullice  mixed  with  the  moft  potfoned 
malice  that  ever  entered  into  the  hearts  of  any  Judges. 

And  though  fome  of  them  be  dead,  yet  Juftiee  lives  though  the  party  be 
dead  ; whatsoever  becomes  of  them,  their  eftates  ought  to  make  fatisrac- 
tion  according  to  their  own  rules,  qui  non  hut  in  corpore,fohit  in  burfa ; he 
that  fuffers  not  in  his  body,  mull  fuffer  in  his  purfe. 

A principal  actor  in  tins  bloody  tragedy,  was  the  Lord-Keeper  Coventry , 
not  lefs  eminent  in  cruelty  than  in  place,  judge  of  the  higheft  feat  of  mer- 
cy, the  Chancery , which  abated  the  edge  of  the  Law,  when  it  is  too  keen  ; 
for  the  chief  Judge  of  mercy  to  degenerate  into  a lavage  cruelty,  not  heard 
of  amongft  the  Barbarians,  how  heinous  is  it  ? Not  to  fpcak  any  thing  of 
the  decapitated  Archbilhop,  that  monitor  of  cruelty,  and  fubtlcty,  whofe 
eftate  wc  fear  is  dead  with  him,  and  therefore  little  can  be  expected  from  it. 

ThcBifliop  of  London,  then  Lord-Treafurcr,  was  a principal  fentcncer 
of  Mr.  Lilburn  ; by  their  own  Canons,  no  Bilhop  ought  to  have  a hand  in 
blood,  becaufc  they  pretend  to  be  mild  fhepherds,  but  cruelty  was  their 
genius. 

The  Earl  of  Arundil  was  of  an  imbittcrcd  fpirit  againft  Mr.  Lilburn , 
nothing  bur  corporal  punifhmcnt  would  allay  the  heat  of  his  malice;  who 
being  Earl-Marfhal,  could  not  be  ignorant  that  John  Lilburn  was  a Gen- 
tleman : for  him  that  by  his  place  was  to  protedt  all  Gentlemen  from  inju- 
ries, and  ihould  fcorn  to  be  active  in  the  iiiflidUng  fuch  corporal,  ignomi- 
nious, cruel  punifliments  upon  a Gentleman,  isa  tranfeendent  tranfgrcffion 
againft  the  laws  of  ftate  and  honour.  It  hath  been  cenfurable  in  that 
Court,  to  fpcak  contemptuous  words  of  a Gentleman  ; and  how  often  had 
he  ordered  i’acisfaction,  for  faying  fuch  a one  is  no  Gentlemen  ? And  yet 
the  fame  court  and  perfons  not  only  to  fay  a Gentleman  is  a rogue,  but  fo 
to  ufe  him,  as  Mr.  Lilburn  was,  is  the  greateft  fcandal  to  the  public  Juf- 
tice  of  the  Kingdom,  that  hath  been  heard  of. 

The  Judges  aftiftants,  that  are  called  the  Fathers  of  the  Law,  and  are  faid 
to  carry  L2W  in  their  breads,  for  them  to  begin  ami  promote  fuch  an  un- 
juft and  illegal  fentence,  for  them  that  are  fet  as  Ccntinels  to  watch  over 
and  preferve  the  people's  liberties,  to  betray  a poor  Gentleman  into  the 
hands  of  mercilefs  men,  was  an  offence  of  an  exceeding  high  nature : for 
had  they  declared  the  illegality  of  thofe  proceedings,  and  protefted  againft 
ir,  as  by  virtue  of  their  places  (in  duty)  they  ought  to  have  done,  it  might 
have  prevented  the  fentence.  If  the  proceeding  had  been  regular  by  in- 
formations, and  examinations,  or  ere  tenus,  as  it  was  not,  unlcfs  there  had 
been  fome  direct  proof  or  fpeaking  ciicumftanccor  very  probable  preemp- 
tion, that  Mr.  Lilburn  had  been  guilty  of  fomc  high  crime ; it  had  been  a 
grievous  thing  in  them  to  have  affifted  in  fo  cruel  punifhments.  But  when 
the  pretence  was  no  other,  but  concerning  fome  of  Dr.  Bafiwick' s,  Mr. 
Burton's , or  Mr.  Prynne’ s Books,  which  they  knew  could  not  be  any  breach 
of  the  peace,  and  that  in  the  Star-Chamber,  where  there  was  no  informa- 
tion, as  in  Mr.  Lilburn' s cafe,  to  adminifter  an  Oath,  was  all  one  with  the 
High-Commiflion,  and  directly  contrary  to  the  petition  of  right,  in  3 Car. 
and  J uftice  Jones  had  no  reafon  for  inflicting  the  corporal  punifliment. 

But  bccaufe  Mr.  Lilburn  was  a young  man,  therefore  it  Was  fit  hefhould 
be  punifhed  : Is  not  this  to  turn  Juftiee  into  Wormood  ? Such  Judges 
have  ever  been  the  moft  dangerous  [jells  to  a State  and  Kingdom,  and  in 
former  times,  for  let's  offence,  moft  feverely  punifhed  in  their  perfons  and 
eftates.  The  Lord  Coitingion  thirfted  exceedingly  after  the  blood  of  this 
poor  Gentleman,  and  the  High  -Commiffioncrs  nad  their  hands  as  deep  as 
any  of  the  reft,  in  regard  that  by  their  warrant  he  was  firft  committed : 
the  moft  unjuft  and  cyrannical  that  ever  was  heard  of,  to  command  a poor 
Gentleman  to  be  font  to  prifon,  without  convening  him  before  them,  or 
aficing  him  whether  he  was  guilty  of  any  mifdemeanor ; a mere  ufurpation 
of  authority,  taking  the  fword  of  Juftiee  into  their  own  hands,  not  caring 
to  deftroy  a poor  Gentleman,  fo  as  they  might  curry  favour  with  the  Pre- 
lates their  grand  patrons  ; tbofc  High-Commiffioners  nuking  themfelves 
Judges,  Gaolers,  and  Executioners,  and  what  not,  to  deftroy  the  inno- 
cent. 

It  is  confiderable  what  punifhmcnt  the  Gaolers  and  Executioners  of 
this  cruel  fcntcacc  have  deferved : for  however  if  a writ  be  directed  to  a 
Sheriff,  commanding  him  to  take  the  body  of  one  who  is  a Peer  of  the 
Realm,  or  a priv  ileged  perfon,  the  Officer  isexcufed  by  bis  warrant ; yet 
when  punifhmtnts  are  clearly  againft  the  Law  of  God,  Nature,  and  Na- 
tions, which  prohibit  all  fuch  cruelties  and  inhumannics  ; to  make  them 
bleed  for  the  blood  of  Mr.  Lilburn,  would  be  an  honourable  piece  of  Juf- 
tice,  and  a precedent  of  much  fafety  to  the  fubjeebs  in  after-times,  and  Of- 
ficers would  not  dare  to  be  fo  unmercifully  cruel  ; as  the  Sheriffs  finarted 
for  the  Ship-money,  though  they  had  procefs  from  the  Exchequer. 
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Mr.  Lilburn' s fufferings  arc  beyond  expreffion,  and  no  honeft  heart  but 
is  feelingly  fenfible  of  every  blow  that  was  given  him;  in  his  imprifon- 
ment.  Whipping,  Pillory,  Gagging,  Beatings,  Hunger- bi tings,  and  the 
Irons  laid  upon  him,  every  true-hearted  Englifisman,  that  ftands  for  the  laws 
and  liberties  of  the  fubjoSt,  was  fo  ufed,  and  abufed ; for  it  might  have  been 
any  fuch  man’s  cafe,  as  well  as  his.  His  eflate  quite  exhaufted  by  their 
cruelties,  his  trade  loft,  whereby  he  gained  his  livelihood,  being  before  that 
time  in  a hopeful  way  of  a Merchant,  and  well  known  to  be  very  induftri- 
ous  in  his  calling;  a man  adiive  for  the  Public,  and  by  his  merits  hath 
procured  the  title  of  Lieutenant-Colonel  in  the  prefent  wars:  What  da- 
mages the  Parliament  will  be  pleafed  to  adjudge  and  order  him,  he  hum- 
bly fubmits  to  their  great  Wifdoms  and  honourable  Juftiee  : certainly  not 
any  of  them  would  have  fuffered  fo  much  for  ten  thoufand  pounds. 

It  is  the  Lord’s  great  mercy  that  he  is  yet  alive,  having  conflicted  with, 
and  gone  through  fuch  a fea  of  punifhments  and  miferies.  True  it  is,  that 
in  point  of  reparations,  there  is  no  proportion  between  money  and 'fuch 
corporal  punifliments,  to  a generous  fpirit : yet  as  there  was  never  more 
indignity  and  a greater  difhonour  to  the  Juftiee  of  the  Kingdom,  than  by 
this  wicked  fentence,  and  the  cruel  execution  thereof;  thereby  proclaim- 
ing it  to  all  the  world  that  an  Englifh  Gentleman  mull  be  made  a flavc;  to 
iatisfy  the  malicious  and  virulent  humours  of  a tyrannical  Court  of  juf- 
tice : 

So  it  will  be  a very  great  honour  and  reparation  to  the  public  Juftiee  of 
this  Land,  to  give  and  adjudge  Mr.  Lilburn  exemplary  and  proportionable 
damages,  to  be  levied  out  of  the  eftates  of  his  unjuft  and  malicious  Judges, 
through  whofe  injufticc  he  not  only  fuffered  fuch  cruelties  for  three  years 
that  not  one  of  them  would  have  fuffered  the  like,  nor  received  one 'of  his 
ftripes  for  many  thoufands ; but  loft  his  trade  and  livelihood. 

The  judicial  law  was  blood  for  blood,  an  eye  for  an  eye,  tooth  for 
tooth,  tSi,  Demid's  accufcrs  were  call  into  the  den  of  Lions,  with  their 
wives  and  children,  though  Daniel  had  no  hurt  by  a miracle  of  mercy ; by 
the  equity  and  morality  whereof,  Mr.  Lilburn  ought  to  have  good  ami  pro- 
portionable reparation  out  of  the  eftates  of  his  unjuft  Judges  and  Tor- 
mentors, who  fought  for  his  blood  : but  that  God  preferved  him  by  his 
extraordinary  love  and  favour. 

That  all  drooping  fpirits  may  chear  up  and  be  incouraged,  that  Juftiee 
will  run  down  like  a mighty  ftream,  when  it  fhall  be  executed  upon  the 
greateft  offenders : as  now  there  is  good  hopes  that  Mr.  Lilburn  fhall  by 
ordinance  of  Parliament  have  fpcedily  good  damages,  anfwerable  coins 
great  fufferings,  ordered  and  adjudged  him,  to  be  raifed  out  of  the  eftates 
of  his  unjuft  Judges,  that  may  be  paid  unto  him  without  further  cxpencc, 
who  hath  been  at  fuch  extraordinary  charges  about  the  fame,  that  fo  his 
reparation  may  be  not  only  juft,  but  fcafonable,  by  which  he  fhall  be  ob- 
liged to  venture  his  life,  and  all  that  is  dear  to  him  as  formerly  he  hatb 
done,  for  his  honourable  Judges  in  Parliament  aflembled. 

Whereupon  the  Lords  made  the  following  Order. 

Die  Veneris,  1 3 Feb.  1645. 

“ Whereas  the  caufc  of  John  Lilburn,  Gent,  came  this  day  to  a heatin'; 
“ at  the  Bar  by  his  Counfcl,  being  rranfmitted  from  the  Houfe  of  Com- 
“ mons,  concerning  a fmucncc  pronounced  againft  him  in  the  Star-Cbam- 
“ bcr->  «3  F*h.  Anno  13.  Car.  Reg.  and  after  an  examination  of  the  whole 
“ proceedings,  and  a due  confidcration  of  the  faid  fentence;  it  is  this  day 
“ adjudged,  ordered,  and  determined  by  the  Lords  in  Parliament  affem- 
“ bled.  That  the  faid  feucriicc,  anJ  all  proceedings  thereupon,  fhall  forth- 
“ with  be  for  ever  torally  vacated,  obliterated,  and  taken  off  the  file  in  all 
“ Courts  where  they  areyet  remaining,  as  illegal,  and  moft  unjuft,  againft 
“ the  liberty  of  the  fiil;:&,  and  law  of  the  Lnd  and  Magna'Charta,  and 
“ unfit  to  continue  upon  record  : And  that  the  laid  Lilburn  fhall  be  for 
“ ever  abfoluteiy  treed,  and  totally  di (charged  from  the  faid  fentence,  and 
“ proceedings  thereupon,  as  fully  and  amply,  as  though  never  any 
“ fuch  thing  had  been.  And  that  all  eftreat  and  procefs  in  the  Court  of 
“ Exchequer , for  levying  of  any  fine,  (if  any  fuch  be)  fhall  be  wholly  can- 
“ celled  and  made  void ; any  thing  to  the  contrary  in  any  wife  notwith- 
“ Handing." 

Job.  Browne,  Cleric.  Parliamentcr. 

But  not  affiening  me  any  reparations  in  that  Decree  (the doingof  which 
the  Houfe  of  Commons  left  un:o  them,  and  the  Lords  according  to  former 
cuftom looked  upon  to  be  their  right  inlaw  to  do),  1 prayed  their affign- 
ing  me  particular  reparations  according  to  Law  and  Juftiee,  out  of  the 
eftates  of  my  unjuft  Judges,  that  had  done  me  fo  much  wrong;  upon 
which  new  addrefs  to  them,  they  did  upon  the  5th  of  March , 1645,  order 
and  decree,  and  affigned  to  be  paid  unto  the  faid  John  Lilburn,  the  fum  of 
2000 /.  for  his  reparations,  which  for  many  reafons  (as  their  being  aiding 
in  the  wars  to  the  King,  tfc.),  they  fixed  jpon  the  Eftates  real  and  perfo- 
nal  of  Francis  Lord  Cottington,  Sir  Francis  Wtndthani,  and  James  Ingram, 
late  Deputy- Warden  of  the  Fleet ; anti  aft  rewards  by  another  decree  for  the 
prefent  levying  thereof,  out  of  their  lands,  at  eight  years  purchafe  (as  they 
were  before  the  wars,)  with  the  allowance  oflntcrcft  at  8/.  per  centum, per 
annum,  in  cafe  of  obftrudtion  ; forall  or  any  part  of  it:  and  to  this  purpofe 
caufed  an  ordinance  to  be  drawn  up,  which  fully  palled  their  Houfe  the 
15,  jo,  and  27  th  of  April,  1646.  and  afterwards  rranfmitted  it  to  the  Houfe 
of  Commons,  where  by  reafon  of  mv  bloody  adverfary  old  Sir  Henry  Vane’s 
Imerefts,  and  of  my  imprifonment  Gy  Mcncbejhr’s  means  in  the  Tower  of 
London,  it  lay  afleep  till  the  ift  of  Auguji  1648.  at  which  time  7 or  8coo 
of  my  true  friends  in  London,  figned  and  caufed  to  he  delivered  a Petition 
to  the  Houfe  of  Commons  for  my  liberty,  and  the  palling  of  the  faid  Ordi- 
nance. Whereupon  the  Houfe  made  this  Order. 

Die  Marti:,  1 Auguji i 1648. 

Sir  John  Maynard,  Sir  Peter  Wentworth , Lord  Carre,  Col.  Bofwei,  Co!. 

Ludlow , Mr.  Holland , Mr.  Copley. 

r-  V *S  f-°  Committee,  ot  any  five  of  them,  to  confider  how 

*'  Cdoncl  J™n  Lilburn  may  have  fuch  fatuLtfion  and  allowance  for  hi* 
‘‘  fufferings  and  Ioffes,  aj  was  formerly  intended  him  by  this  Houfe." 

Henry  El/ynge,  CUr.  Pari,  Dim.  Com. 

Upon 
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Upon  which  Order  I got  the  Committee  to  meet,  and  preferred  a Peti- 
tion to  them.  Upon  which  Petition,  the  Parliament  having  di fooled  of 
all  that  Part  of  the  Lord  Cottington's  Efhtc  that  1 (houitl  have  had,  unto 
the  Lord  Say,  and  alfo  compounded  with  Sir  Francis  Windebank's  Heir  ; 
the  faid  Committee  were  pleafed  to  fix  it  entirely  upon  the  Lord-Keeper's 
Eftate,  as  the  principal  guilty  Man;  of  whicn,  when  the  young  Lord 
Coventry,  his  Son  and  Heir,  heard  thereof  in  Frame,  he  came  polling  to 
gnrldndas  in  Amaw,  foringwhat  fueh  aPrecedcnt  might  bring  upon  him, 
if  his  Father's  Eftate  [then  dead]  fhould  be  compelled  to  make  me  Satif- 
fsuftion  ; iie  being  fi>  capital  in  Iiijuitiec,  that  if  that  Courfc  fhould  be 
taken,  his  Eftate  left  him  by  his  father  [if  it  wtre  treblc.l]  would  not 
fatisfy  for  his  Father's  palpable  Injufticc  committed  in  hu  Life-time.  And 
fflanchrjler  being  in  the  faid  Brycrs  with  his  Fatner,  being  as  unjuft  as 
the  oth-.r,  and  having  a Brother  ( viz.  George  Montague)  and  other  confi- 
det able  Inicrtfts  in  the  Houfe  of  Commons,  fo  plied  their  Friends  there, 
that  they  put  a Stop  to  the  fecond  reading  of  the  aforefaid  Ordinance. 
Which  I fuft  fully  uoderftood  by  th.  Speaker’s  Means,  then  my  great 
pretended  Friend,  who  one  Day  began  to  realon  with  a Member  of  the 
Houle  [and  my  fpecial  Friend  j about  the  unrrafonablencf*  to  fix  my  Re- 
parations upon  the  Eliatc  of  die  dcccaicd  Lord  Coventry  ; nay,  ;t  to  give 
me  any  Reparations  at  ull  out  of  the  Eftate-.  -if  thofc  Perlons  iliatdid  me 
•wrong,  for  fc»r  the  Precedent  in  time  tnic::’  each  to  themlclves;  “ For, 
“ Sir,  fnid  the  Speaker,  [as  the  Mcmbtt  Id  me]  if  my  Son  and  Heir 
« fb^ulc  he  liable  in  Law,  to  make  Satisudiion  to  dil  thole  Men  [out  of 
that  Lltatc  I fliouid  leave  him]  that  l nave  in  the  Eye  of  :he  Law  wrong’d 
« [l  y figning  Wur  mts,  Orders,  -mi  Decrees,  by  the  Command  of  my 
“ Superiors]  lie  would  foon  be  a Beggar,  although  I fhould  leave  him  5 or 
«t  6000/.  per  annum  j and  therefore  defired  the  faid  Member's  Concur- 
♦t  rcncc  with  him.  And  for  the  clamorous  Importunity  [as  they  called 
“ it]  of  me  and  my  Friends,  to  give  me  Reparations  ; but  yet  to  do  it  in 
“fuchaWay,  that  the  Precedent  might  not  in  futuic  make  rhemfelvts 
“ fmart  for  their  Injufticc  to  particular  Men.”  Of  which,  when  the  faiJ 
Member  told  me,  he  faid,  they  were  rcfolvcd  to  make  the  Commonwealth 
my  Pay-maftcr  out  of  the  publick  Trealury,  and  colour  over  the  Juftncfs 
of  it  with  this  Pretence,  “ That  Cottmgton's  Eftate,  t£c.  formerly  alligncd 
“ me,  they  had  fince  difpofed  of  for  the  Commonwealth’s  ut'e,  to  the 
“ Lord  Say  ; and  therefore  now  it  would  be  no  Injuftice  to  the  Cornmon- 
“ wealth  [although  in  the  Star-Chamber  it  never  wronged  mej  to  pay  me 
“ my  Reparation.”  And  fo  finding  1 was  like  to  bcbsffleJ,  1 delivered 
the  under-written  to  every  individual  Member  of  the  Honourable  Houle 
of  Commons. 

The  Humble  Remembrance  of  Lieutenant  Colonel  John  Lilburn,  Sept.  4,  1648. 
Honoured  Sir , 

VOuchLfc  to  take  Notice,  and  ferioufly  to  confidcr,  That  the  firft 
Week  this  prefent  Parliament  fat,  which  is  now  almoft  full  eight 
Years  ago,  I prelemed  an  humble  Petition  to  the  Houfe  of  Commons,  for 
Juft  ice  and  Rightagainft  the  cruel  J udges  of  the  Higb-Commijfun  - Court,  and 
the  Star-Chamber  ; and  I had  the  Honour  [the  fame  Day  it  was  preicntcd] 
to  be  one  of  tbe  firft  Prifoners  in  England  that  was  fet  at  Liberty  by  this 
Parliament,  and  alfo  received  a fpcedy,  full,  fair,  and  candid  Proceeding, 
in  the  heating  and  examining  my  tyrannical  Sufferings : But  by  reafon  of 
Multiplicity  of  publick  Bufincfs,  and  other  great  Obttructions,  I have 
not  as  yet  been  able  to  attain  to  the  full  End  of  my  legal  and  juft  Expec- 
tation and  Right,  viz.  Reparations  for  my  long,  fad,  and  tormenting 
Sufferings,  by- the  forefaid  unjuft  and  unrighteous  Judges. 

Be  pleafed  alfo  favourably  to  take  Notice,  That  upon  the  firft  of  Augujl 
laft,  there  was  an  humble  Petition  prefcnteU  to  the  Honourable  Houle  of 
Commons,  fubferibed  by  many  Thoufands  of  honeft  Citizens,  £5?..  hum- 
bly to  defire  you  to  put  me  in  full  Poffeflioii  of  all  your  by-paft  juft  Votes 
about  my  forefaid  Sufferings:  Upon  reading  and  debating  of  which  Peti- 
tion, as  in  Anfwcr  to  that  particular  of  it,  your  Houfe  were  pleafed  to 
make  this  enfuing  Order : 

Die  Mortis,  I Avgujli , 1648. 

Lord  Carre , Sir  John  Maynard , Sir  Peter  Wentworth , Col.  Bofwel,  Col. 
Ludlow,  Mr.  Copley , Mr.  Holland. 

“ It  is  referred  to  this  Committee,  or  any  five  of  them,  to  confider 
“ how  Colonel  John  Lilburn  may  have  Satisfaction  and  Allowance  for  his 
“ Sufferings  and  Loffes,  as  was  formerly  intended  him  by  this  Houfe.” 

Henry  Elfyngt,  CLt.  Dom.  Com. 
Unto  which  faid  Committee  at  their  firft  Sitting,  I prefented  a Petition  ; 
the  Copy  of  which  thus  foUowcth: 

To  the  Honourable  the  Committee  of  the  Houfe  of  Commons,  appointed  to  confider 
of  Lieut.  Col.  Lilbura’i  Bufinefs,  in  reference  to  the  Star-Chamber; 

The  Humble  Petition  of  Lieut.  Col.  John  Lilburn 

Shercetb, 

THAT  befides  your  Petitioner's  Sufferings  by  reafon  of  his  Banifbment 
into  the  Low-Countries,  he  was  firft  committed  by  Dr.  Lamb,  Gwyn , 
Ay  let,  1637,  and  afterwards  bad  three  Years  Imprifonment,  in  the  Com- 
mon Gaol  of  the  Fleet,  being  whipped  from  Fleet-Bridge  to  Wtflminflcr, 
®nd  enduring  the  cruel  Torment  of  above  five  hundred  Stripes  with  knot- 
ted Cords.  Aft.  r wards  being  fet  in  the  Pillory  for  the  Space  of  two  Hours, 
a«d  by  James  Ingram , Deputy- Warden  of  the  Fleet , gaggeJ,  tearing  his 
Jaws  almoft  in  Pieces,  without  Order ; which  Sentence  was  givm  by 
I-ord  K eeper  Coventry,  Earl  of  Manchejlcr,  Lord  Privy- Seal,  Lord  N. w- 
bmgh.  Sir  Henry  Vane,  fen.  Lord  Cnicf-Juftice  Brair.p/lon,  and  Judge 
Jones.  And  after  the  barbarous  Execution  of  this  Sentence,  being  April 
J8,  1638,  the  Lid  Lord  Coventry,  Archbifhop  of  Canterbury,  Billiup  of 
Linden,  Earl  of  Manchejler,  Earl  of  Arundel.  Earl  of  Sulubmy,  Lord  Cot- 
,,ngUn,  Lord  Newburgh,  Secretary  C.ok,  and  JHwdekast,  paffed  another 
8*ntence,  in  effect  for  the  ftarvine  of  ) our  Petitioner,  and  for  the  tor- 
menting of  him  with  Irons  upon  Hands  and  Legs  both  Night  and  Day  ; 
*nd  by  keeping  him  clol'c  in  the  common  Gaol  of  the  Fleet,  from  the 
opteeh  of  .in  v of  his  Friends:  All  wbub  was  executed  with  tr.egrcatcft 
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Cruelty  that  could  be,  for  the  Space  of  almoft  three  Ypars  together,  to 
the  apparent  Hazard  of  his  Life,  both  by  fiarving  him  [which  Was  with 
all  Art  and  Induftry  fevcral  ways  attempted]  ; and  alfo  by  feVeral  Aflhults 
made  upon  him  by  the  faid  Warden's  Man  [inftigated  thereunto  by  the 
faid  Deputy-Warden,  to  the  maiming  and  wounding  him,  whereby  to  this 
D y he  is  totally  deprived  of  the  Ufe  of  two  of  his  F ingers]  : Au  whi.h, 
with  much  more,  too  tedious  to  be  here  inferred,  was  fully  prove  J by  fuf- 
ficient  Wrtneffes,  before  a Committee  of  your  Houfe,  whereof  Mr.  Francis 
Renfe  had  the  Chair:  upon  whofe  Report  made,  May  4 1641,  your  Houle 
voted,  “ That  the  Sentence  in  the  Siar-Chambcr  given  againft  the  laid 
“ John  Lilburn,  and  all  the  Proceedings  thereupon,  was  illegal,  and 
“ agsinft  tbe  Liberty  of  theSubjeft,  znd  alfo  bloody,  wicked,  cruel,  bar^ 
“ harous,  and  tyrannical;  and  that  he  night  to  have  good  R:parr.tions 
“ therefore.”  VVhi:  h Votes  (by  reafon  of  Multiplicity  of  Bufincis  in  your 
Houfe]  coft  your  Petitioner  fomc  Years  of  impcrtunaie  and  chargeable 
Attendance  to  get  them  tranfmitted  to  the  Lords;  which  was  obtained  in 
February , 1645,  the  13th  Day  of  which  Month,  your  Petitioner’s  whole 
Caufe  was  effectually  open:  d at  the  Lords  Bar,  by  his  learned  Counfc), 
Mr.  John  Bradjhaw  and  Mr.  John  Cook ; and  there  every  p irticuUr  again 
proved  upon  Oath,  by  Tcftimony  of  People  of  very  good  Quality.  W Here- 
upon they  concurred  in  all  tilings  with  the  Houfe  of  Common' j laving  in 
thr  Matter  O I Reparation  ; but  upon  the  Delivery  of  a true  Narrative, 
(which  your  Petitioner  with  his  own  Hands  in  the  lame  Month  delivered 
unto  every  in.li.idual  Lord)  they  made  a further  Decree,  that  your  Peti- 
tioner fhould  havc2C00.'.  Reparations  out  of  the  Eftntes  of  the  faidvL-ird 
Cottington,  Sir  Francis  IVutdebati,  and  /fames  Ingram,  for  the  R<3fons  al- 
ledged  in  an  Ordinance  which  they  pafleJ  in  April,  1646,  and  tranfmitted 
10  your  Houfe;  where  it  hath  lain  dormant  ever  fince,  and  is  now  referred 
to  the  Confide  rat  ion  of  this  honourable  Committee. 

Now,  forafmuch  as  by  the  Judicial  Laws  of  God  (which  2re  the  pure 
Laws  of  light  Reafon),  he  that  wilfully  hurteth  his  Neighbour  is  bound 
to  the  Performance  of  thefe  five  things:  Fuji,  “ If  it  be  a Blemilh  or 
“ Wound,  like  for  like,  or  to  redeem  it  witn  Money,  thereby  t » f tisfy 
“ him  for  his  Wound.  Secondly , For  his  Pain  and  Torment.  Thirdly, 
“ For  the  healing.  Fourthly,  For  his  LofsofTime  in  his  Calling.  F-.jtb- 
“ A,  For  the  Sh.  inc  and  Difi-racc  :”  All  which  are  to  be  confidetcd  ac- 
cording to  the  Quality  of  the  Perfon  damnified : Which  Reparations  are 
to  be  paid  out  ...  the  belt  of  the  Goods  of  him  that  damnified  him,  and 
Chat  without  Delay. 

And  as  the  Law  of  God,  fo  the  Laws  of  this  Nation  do  abhor,  and 
have  fevereiy  pui  ifhed  (above  all  Pcrfons)  Judges,  many  times  with  the 
Lofs  of  thrii- Lives  and  Eflates,  who  under  Colour  cf  Law  have  vio- 
lated their  Oaths,  and  diftroyed  the  Lives,  Liberties  and  Properties  of  the 
People,  whom  by  Law  they  fhould  have  prelerved  : as  may  be  inftauced 
by  the  forty-four  Judges  and  Jufticcs  hanged  in  one  Year  by  King  Al  ■ 
fred ; divers  of  them  for  lefs  Crimes  than  hath  been  done  in  the  Cafe  of 
your  Petitioner;  as  mny  be  read  in' the  Law-Book  called.  The  Mirreur  of 
JuJliet , Page  239,  240,  241,  fcV.  tranflated  and  reprinted  this  very  Par- 
liament: And  by  Juftice  Thorp,  in  Edw.  IIl.’s  Time,  who  was  con- 
demned to  Death  for  the  Violation  of  his  Oath,  for  taking  fmall  Sums  of 
Money  in  Caufis  depending  before  him ; as  appears  in  tbe  third  Part  of 
Cole’s  Injlitutes,  f:i.  155,  156. 

And  by  the  Lord  Chief- Juftice  Treftlian,  See.  who  in  full  Parliament 
in  Rich.  II. 's  Time,  was  attached  as  a Traitor  in  the  Forenoon,  and  had 
his  Throat  cut  at  Tyburn  in  the  Afternoon,  bccaufe  he  had  given  it  under  hit 
Hand,  that  the  King  might  create  unto  himfelf,  at  his  Pleifure,  another  rule  to 
walk  by,  than  the  Law  of  the  Land  prefertbes  him ; as  appears  by  the  Parlia- 
ment Records  in  theTrwer,  by  many  of  your  own  Declarations,  and  alfo 
by  the  Chronicles  of  England. 

Now,  for  at  much  as  yum  Petitioner’s  Sufferings  have  been  unparalle- 
led, and  his  Prejudice  fuftained  thereby  altogcth  r unrepairable,  having 
loft  his  Limbs,  idc.  And  (orafmuch  as  by  the  Law  of  God,  Nature,  and 
Nations,  Reparations  for  Hurts  and  Damages  received,  ought  to  be  fatif- 
fied  as  far  as  maybe  in  all  Pcrfons,  though  done  by  Accident,  arid  not 
intentionally,  and  though  through  Ignorance  : much  more  when  the  Pcr- 
fons offending  did  it  knowingly,  and  on  Purpofe,  in  the  Face,  nay,  in 
fpite  of  the  fundamental  Laws  of  the  Land,  which  they  were  fworu  to 
preferve:  And  for  that  the  Rt-paraiions  in  the  faid  Ordinance  afti  -ned  do 
I'carce  amount  to  what  your  Petitioner  fpent  in  his  three  Years  fiul  Capti- 
vity, and  his  now  almoft  eight  Years  chargeable  Attendance,  in  fuina  for 
it,  befides  the  Lofs  of  a ricn  .nd  profitable  Trade  for  eleven  Years  toge- 
ther, and  his  Wounds,  Torments,  Smart  and  Dilgracc,  fuftained  by  his 
faid  tyrannical  Sentences: 

He  therefore  humbly  praveth  the  Favour  and  Juftice  of  this  honourable 
Committee  for  fomc  cunfiderablc  Augmentation  of  his  Lid  Reparations  - 
and  the  rather,  bccaufe  his Fellow-fufterer,  Dr.  Ba/lwici,  had  4000 1.  Repa- 
rations allotted  him,  whofe  Sufferings  (he  fubnuflively  conceit cth)  was 
nothing  nigh  fo  great,  in  Torment,  Pain,  and  Shame,  as  yourPetitioueris. 
And  forafmuch  as  the  now  Lord  Coventry,  Son  and  Heir  to  the  aforefaid 
Lord  Coventry , bath  walked  in  his  Father's  Steps,  in  Enmity  to  the  Luvs, 
Liberties,  and  Freedom  of  the  Nation  : By  being  in  firms  at  the  Begin- 
ning of  the  Wars  againft  the  Parliament,  and  made  his  Peace  with  the 
Earl  cf  Effete  for  a fmall  Matter,  and  hath  fince  deferred  the  Kingdom, 
living  in  France  privately,  receiving  the  Profits  of  a vaft  Eftate  which  h’S 
Father  lelt  him : And  forafmuch  as  his  faid  Father  ( the  late  Lord  Coven- 
try) Was  the  afliveft  Man  in  infringing  the  Laws  and  Liberties  of  the  Na- 
tion; although  3 Lawyer  and  Judge,  fitting  on  the  fupreme  Seat  of  Juf- 
tice ; and  a Perfon  (as  is  groundcdly  conceived)  who  got  a great  Eftate 
by  Corruption,  and  particularly  a Man  that  principally  paffed,  as  Chief 
Judge  of  the  Court,  both  the  aforefaid  Sentences  againft  your  Petitioner  : 
And  in  regard  tbe  Eiiatcs  of  the  laid  Lord  Cottington,  and  Sir  Francis  Wtr,- 
elebanl,  by  fubfequent  Orders  of  both  HouJi  s upon  urgent  Occafionr.  are 
much  inungltd  and  altered  from  the  Condition  they  were  in  in  1646, 
when  the  Lords  ordered  your  Petitioner  2CQ0  Marks  on!  of  them  ; ami 
for  that  the  Eftate  of  James  Ingram  cannot  be  luund,  nor  at  preLm  come 
by:  \’our  Petitioner,  therefore,  moft  humbly  prayeth,  that  the  grrateft 
Part,  it  not  all  your  Petitioner’s  Reparations  may  be  fixed  upon  tne  faid 
now  Lord  Coventry's  Eftate,  to  be  immediately  paid  your  Petitioner ; 
or  clfe  thnt  his  Rents,  and  the  Profits  of  his  Woods  sed  G mly 
R r be 
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hr  fcijfed  in  the  rcfp.  clive  Counties  where  they  lie,  for  the  fatisfying  there-  \ 
of-,  that  your  Petitioner  may  no  longer  run  the  hazard  of  ruin  to  him  ana 
hi-*,  by  tedious  delay::,  having  already  contracted  the  debts  of  many  hundred 
pounds,  ©ocafioned  by  the  chargeable  profccution  hereof.  And  that  if 
you  fo-ii  think  St  to  conjoin  any  other  with  him,  that  it  may  be  princi- 
pally the  Judges  of  the  Law  ; who  ought  to  have  been  pilots  and  guides 
mm*  the  reft  o;  the  Judges  of  that  Court,  who  were  Lords,  and  perfons 
not  knowing  the  Law. 

Jndytur  Petitioner  Jhall  ever  prm , &c. 

John  Lu.born. 


Afterthe  reading  of  whtchjthey  entered  intoa  ferious  debate  of  the  whole 
buftnefs,  and  thereupon  pafftd  fcveral  Votes  to  bt  heads  of  an  Ordinance, 
to  be  drawn  up  and  reported  ro  the  Houfe,  by  the  Right  Honourable  the 
Lord  Carr  Chairman  to  the  faid  Committee  ; who  accordingly  reported 
the  Proceedings  and  Votes  of  the  faid  Committee  to  your  Houfe,  who  ap- 
proved of  the  laid  Votes, arid  ordered  an  Ordinance  to  lie  prefcntrd  to  the 
Houfe  confonant  thereunto,  which  was  accordingly  done  by  the  Lord 
Carr  j which  ordinance  hath  been  once  read  in  your  Houfe  : The  Copy 
of  which  thus  follows; 

yin  Ordinance  of  to/  Lords  and  Comment  ajjemlded  in  Parliament,  for  tbt 
rn  fr.g f tb,ec  tbcuj.md  pounds  out  of  tin  real  Eflatt  of  the  hu  'I  homas 
Lord  Coventry,  late  Lord  Keeper  of  the  Great  So  d of  England,  f.r  and  to- 
wards the  reparation  and  damages  cf  John  Lilburn,  Gent,  which  In  fujlaintd 
by  virtue  anti  colour  of  tu»  Sort  races  given  and  made  again/!  hm,  in  the  ate 
Court  cf  Star-Chamber,  the  one  the  tyb  of  Febr.  1637.  the  other  the  iHth 
cf  April,  163S. 

VX  f Hcreas  the  caufc  of  John  Lilburn  Gent,  concerning  two  fcntcnccs 
pronounced  againft  him  in  the  late  Court  o f Star-Chamber,  13th  of 
Fehrmri,  1 3 Car.  R'git,  and  igrhof  April,  14  Car.  Regis,  were  voted  the 
4th  of  Afafi L4J , by  the  Houle  of  Common*  to  be  illegal,  and  ngainll  the 
libertv  of  the  lubjeit,  and  alfo  bloody,  wicked,  cruel,  barbarous,  and  ty- 
rannical, which  were  tranfmitted  from  the  faid  Houfe  of  Commons  unto 
the  Houfe  of  Lords ; who  thereupon,  by  an  order  or  decree,  by  them  made 
13th  of  February  1045,  adjudged  and  declared  the  faid  proceedings  of  the 
faid  Star-Chamber , aguinit  the  fuid  John  Lilburn,  to  be  illegal  and  moft 
tnjufl,  and  again!!  the  liberty  of  the  fubjecl,  anti  Magna  Ghana,  and  - 


Be  pleafed  to  take  further  notice,  that  after  the  forefeid  ordinance  was 
once  read,  it  came  to  a debate  in  your  Houfe  for  to  be  read  the  fccond  time, 
which  was  carried  in  the  negative  by  a majority  of  voices;  and  I cannot 
but  apprehend  that  there  were  divers  in  the  Houfe  uufatisfied  in  the  ordi. 
nance  itfclf,  in  regard  the  Houfe  was  divided  upon  the  Debate  and  Vote, 
which  I cannot  but  apprehend  mull  How  from  one  of  thefe  two  coniide- 
rations: 

FjJI,  Either  becaufe  that  the  whole  reparations  is  fixed  upon  the  Lord 
Civentry's  efrate  fingly,  who  had  many  co-partners  in  the  fcntcnccs,  and 
who  alio  it  may  be  fuppofed  hath  expiated  his  crime  by  his  death.  Of  clfe, 
fccondly,  Becaufe  in  feme  men’s  thoughts,  feme  of  my  late  actions  are, 
or  have  been  fo  evil  in  thcmfelves,  that  they  mr.y  frem  to  them  to  over- 
balance the  merits  of  all  my  ancient  fufferings. 

However,  on  my  prefentrng  my  reafons  to  the  Houfe  for  reading  if,  my 
ordinance  was  called  foe  to  be  read  the  fe.ond  time,  which  Elfynge  theClerk 
pretended  he  had  laid  ready  upon  the  table  before  him  ; but  what  betwixt 
his  knavery,  old  Henry  Vant'i,  the  Speaker’s,  and  young  Montague's,  my 
ordinance  wasliol'n,  and  could  never  after  be  founc  : fo  that  I was  fenct© 
out  of  the  Houfe  to  get  another  faircopy  writover  prcfently ; which  being 
long  in  doing,  my  l’nends  went  away,  not  expciUng  it  would  any  more  be 
meddled  with  that  day,  fo  that  when"  moft  of  them  were  gone,  my  udverfa- 
rics  took  the  advantage  to  call  for  it,  and  in  3 thin  Houfe  read  it  the  fecond 
time,  and  upon  debate  threw  it  out  of  doors  ; and  at  preftnt  to  flop  my 
mouth,  voted  me  302/.  ready-money  (as  they  pretended)  out  of  Sii  Charles 
KemiJJts's  compofitioit,  to  cruble  me  for  prefent  fubfiltance,  and  to  follow 
rov  bufmefs;  and  alfo  made  this  further  order : 


fit  ro  continue  upon  record,  (Ac.  And  by  another  order  or  decree,  made 
by  them  the  faid  Lords  the  5th  of  March  1645,  they  affigned  to  be  paid 


onto  the  faid  "John  Lilburn  the  film  of  two  thoufand  pounds  for  his 
partitions ; and  the  faid  Houfe  of  Peers  then  fixed  that  fern  upon  theeftates 
real  and  perfonal  of  Francis  Lord  Cattington,  Sir  Francis  frituUmk , and 
fames  Ing<am  late  Deputy-Warden  of  the  Fleet  : and  afterwards  for 
the  prefent  levying  thereof,  with  allowance  of  lntcreft,  in  cafe  of  obttruc- 
tions,  while  the  feme  (hould  be  in  levying,  and  of  fuch  parts  as  fhould  not 
be  forthwith  levied  ; the  faid  Houfe  of  Peers  did  caufc  an  ordinance  to  be 
drawn  up,  and  parted  the  fame  in  their  Houfe,  the  27th  of  April  1646,  and  ! 
afterwards  tranfmitted  the  fame  to  the  Houfe  of  Commons  for  their  con- 
currence; with  whom  ic  yet  dependeth.  And  forafmuch  as  fincethat 
tranfmiflion,  all,  or  thegreateft,  of  the  eftatos  of  the  faid  Lord  Cottingtan, 
and  Sir  Francis  fVindebank,  is  fmcc  by  both  Houfes  difpofed  of  to  other 
tries  ; and  the  eftate  of  the  faid  fames  Ingram  is  fo  fmall  and  weak,  and 
fo  entangled  with  former  incumbrances,  that  it  can  afford  little  or  no  part 
unco  the  faid  John  Lilburn  of  the  f.iid  reparations  : And  for  that  the  faid 
late  Lord  Coventry  was  the  principal  Judge,  and  chief  Aeftor,  in  giving 
M both  the  laid  illegal  fcntcnccs  in  the  faid  Court  of  Star- Chamber-,  and 
for  the  barbarous  inflicting  of  puriifhmems  thereupon. 

Therefore,  and  for  fatisfaclion  of  the  faid  200c/.  and  forthcincrcafeoF 
reparation  unto  the  faid  John  Lilburn  for  his  extraordinary  wrongs;  fulfcr- 
ings  and  Ioffes  thereby  lurtaincd,  and  the  longtime  hitherto  dapfed  with- 
out any  fatisfaclion  ; the  Lords  and  Commons  aflembled  in  Parliament 
do  ordain,  and  be  it  hereby  ordained  by  the  faid  Lords  and  Commons,  and 
by  authority  of  the  fame ; That  the  faid  John  Lilburn  fhnll  receive  the  fum 
of  3000/.  out  of  all,  or  any  the  Manors,  Meffuages,  Lands,  Tenements 
-and  Hereditaments,  whereof  he,  the  faid  late  Thomas  Lord  Coventry,  or 
any  other  perfon  or  perfons  to  or  for  his  ufc,  or  in  truft  for  him,  was  or 
were  feized  in  fee-fimplc,  or  fee-tail,  or  otherwife,  at  the  time  of  the  faid 
fcntcnccs  or  decrees,  or  of  either  of  them,  in  the  faid  late  Court  of  Star- 
Chamber,  or  fince  within  the  Kingdom  of  England,  or  Dominion  of  Walt:, 
any  order  or  ordinance  heretofore  made  by  either  or  both  Houfes  of  Par- 
liament for  the  employment  of  the  eftate  of  the  faid  late  Thomas  Lord  Co- 
ventry to  the  contrary  hereof,  in  any  wife  notwithftanding.  And  for  the 
more  fpeedy  levying  of  the  faid  fum  of  three  thoufand  pounds,  it  is  further 
ordered  and  ordained,  th3t  thcfevcral  and  refpeflive  Sheriffs,  of  the  fcveral 
and  refpcctive  Counties  within  England  and  Wales,  wherein  any  of  the  laid 
Lands,  Tenements,  or  Hereditaments  do  lie,  (hall  forthwith  upon  fight, 
and  by  virtue  of  this  ordinance,  caufc  an  inquifition  to  be  made  and  taken, 
by  the  Oaths  of  twelve  or  more  lawful  men,  where  the  fame  lands  do  lie, 


Die  Marti s,  Septtmh,  5,  1648. 

/~\Rdered  by  the  Commons  aflembled  in  Parliament,  that  the  fum  of 
three  thoufand  pounds  be  allowed  and  paid  unto  Lieutenant  Colonel 
John  Lilburn,  for  reparation  of  his  damages  fuftained  by  colour  of  the 
fcntcnccs  given  againft  him  in  the  late  Court  of  Star-Chamber,  where 
Lord  Carr  had  the  Chair,  with  the  addition  of  Sir  John  Danvers,  and 
Colonel  Rigby,  to  confidcr  of,  and  prefent  to  this  Houfe  an  Ordinance 
for  fettling  of  lands  to  him  and  his  he  rs,  to  the  value  of  3000/.  at 
twelve  years  purchafe,  out  of  the  dlates  of  new  Delinquents  in  the  In- 
furreclions,  not  yet  fcqucflcrcd. 

H.  Elfynge,  C/er.  Pari.  Corn.  Dim. 

Of  which  when  I fully  underflood,  l was  troubled,  but  knew  not  how 
to  help  mylclf;  and  having  already  met  with  fo  many  difficulties,  and  re- 
ceived lb  many  baffles  as  I had  done,  I thought  it  was  better  (being  a I moft 
wearied  out  with  ftruggling)  to  take  half  a loaf,  than  to  go  away  without 
any  bread  at  all.  So  after  many  Petitions  and  Letters  to  the  Sequeftrators, 
ide,  the  Committee  caufcd  an  ordinance  to  be  drawn  up. 

But  when  my  ordinance  came  to  the  Lords,  they  difabled  me  to  cut 
down  any  more  timber-trees  than  what  were  already  fell’d,  which  1 judg- 
ed fitter  for  me  to  content  myfelfwith,  than  to  ftrugglc  any  longer  Co  get 
it  pafs,  as  the  Houfe  of  Commons  had  fent  it  up.  So  the  Lords  in  two 
or  three  days  difpatchcd  it,  and  fent  it  down  to  the  Houfe  of  Commons 
for  their  concurrence,  according  to  thofe  abridgements  they  had  made  in 
it ; and  taking  my  opportunity  to  fpeak  to  thofe  in  the  Houfe  of  Commons 
1 had  intereft  in,  1 in  treated  them  to  difpute  it  no  more,  but  pafs  it  as  the 
Lords  had  gelded  it;  and  accordingly  they  did  ; the  Copy  of  which  thus 
followcib : 


Die  Jovit,  21  Dec/mb.  164R. 

An  Ordinance  of  the  Lords  and  Commons  ajfmblcd  in  Parliament,  f.r  r-.ifmg  of 
three  thoufand  pounds,  out  cf  the  ftqutjlaed  ejhites  and  eompejitious  of  Sir  Henry 
Gibb,  Might ; and  Sir  Henry  Bellingham,  Knight  and  Baronet-,  and 
Thomas  Bowes,  Efqnire-,  lying  and  being  within  the  County  of  Durham  ; 
to  be  paid  unto  Lieut.  Col.  John  Liburn,  by  the  Committee  of  SequeJIraiioas 
of  the  faid  County , for  and  towards  the  reparation  and  damages  of  the  faid 
John  Lilburn,  which  he  fujlained  by  virtue  and  colour  of  two  unjuji  Sentences, 
or  Decrees ; given  and  made  againjl  him  in  the  late  Court  of  Star-Chamber,  the 
one  the  13th  e/’February,  1637;  the  other  the  tSfh  #y  April,  1638. 
TT7TIcreas  the  caufc  of  Lieut.  Col.  John  Lilburn,  concerning  two  Cett- 
’ ’ tences  pronounced  againft  him  in  the  late  Court  of  Star-Chamber , 
the  1 3th  of  February,  decimo  tei  tio  Carols  Repps,  and  the  1 8th  of  April,  decimo 
quarto  Carols  Regis,  (which  were  voted  the  4th  of  May,  1641,  by  the  Houfe 
of  Commons  to  be  illegal,  and  againft  the  liberty  of  the  fubjedt,  and  alfo 
bloodv,  wicked,  cruel,  barbarous  and  tyrannical)  were  tranfmitted  from 
the  laid  Houfe  of  Commons  unto  the  Houle  of  Lords  ; in  which  the  Houfe 
of  Peers  concurred  in  judgment;  and  the  13th  of  February  1645,  de- 
clared the  laid  proceedings  of  the  faid  Star-C/oarnher,  againft  the  faid  J:hn 
Li  burn,  to  be  illegal,  moft  unjuft,  and  againft  the  liberty  of  the  fubjetft, 
and  law  of  the  land,  and  Magna  Charts,  and  unfit  to  continue  upon  re- 
cord, ide.  The  faid  Lords  and  Commons  taking  into  their  furious  con- 
Cderation,  the  extraordinary  fufferings  and  barbarous  tyranny,  that 
by  colour  of  the  faid  unjuft  decrees  were  inflicted  upon  the  faid 


and  what  the  fame  are  and  do  contain,  and  of  the  clear  yearly  value  there-  ! Lieut.  Col.  John  Lilburn ; and  the  long  time  hitherto  clapfed  with- 


of,  over  and  3bovc  all  charges  and  repriles:  and  after  tuch  inqutlition  fo 
made  and  taken,  the  fcveral  and  refpective  Sheriffs  fhall  deliver  unto  the 
laid  John  Lilburn  true  copies  in  Parchment  of  the  fame  inquifitions  by  them 
taken,  and  fhall  then  alfo  deliver  unto  the  faid  John  Lilburn  the  faid  Lands, 
Tenements  and  Hereditaments,  which  fhall  be  fo  comprifcd  or  mentioned 
in  the  faid  inquifitions,  to  have  and  to  hold,  to  him  the  faid  John  Lilburn, 
2nd  his  affigns,  without  impeachment  of  wafte ; and  until  he  fhall  have 
received  out  of  the  iffues  and  profits  thereof  (to  be  eftimated  according  to 
the  yearly  values  contained  in  the  faid  inquifitions)  the  faid  fum  of  three 
• thoufand  pounds;  together  with  all  rcafonable  charges  and  expences  to  be 
fuftained  from  henceforth  for  obtaining  the  faid  fum  of  three  thoufand 
pounds.  And  all  and  every  the  faid  fcveral  and  refpective  Sheriffs,  and 
ail  other  perfon  and  perfons  whatfoever,  that  fhall  any  ways  act  or  a (lift 
.11  obedience  to  this  ordinance,  according  to  the  true  intent  and  meaning 
thereof,  fhall  he  therefore  defended  and  kept  harmlefs,  by  the  authority  of 
both  Houfes  of  Parliament, 


out  any  fatisfaclion,  do  conceive  it  moft  juft,  equitable  and  rcafonable, 
to  repair  him  in  feme  confiderable  manner ; and  therefore,  in  pur- 
fuance  of  two  orders  of  the  Houfe  of  Commons,  one  of  the  2 2d  of  Augufi 
1648,  and  the  other  of  the  5th  of  September  1648,  have  ordained  ; and  be 
it  hereby  ordained  by  the  Lords  and  Commons  aflembled  in  Parliament, 
and  by  the  authority  of  the  fame  ; That  the  feid  John  Lilburn  fhall  have 
and  receive  the  fum  of  3000/.  to  be  paid  unto  him  or  his  affigns,  by  die 
Committee  of  Scqucflrations  for  the  County  of  Durham,  out  of  the  firft 
profits  of  the  fequcftcred  effotes,  both  lands  and  goods  of  Sir  Henry 
Gibb , Knight ; Sir  Henry  Bellingham,  Knight  and  Baronet  ; and  Thomas 
Bowes,  Efquire;  lying  and  being  in  the"  County  of  Durham,  having 
all  been  active  in  the  late  Northern  Infurreiftions,  and  aiding  ana 
alfifting  to  the  moft  wicked  invafion  of  Duke  Hamilton.  And  the 
faid  Committee  arc  hereby  authorifed  to  fell  all  fuch  woods  (excep* 


timber-trees  now  (binding)  as  may  conveniently  be  fpared,  and  no'* 
(landing  upon  the  faid  lands  (or  already  felled),  or  any  of  them.  Aif* 


■*  ‘ But  the  Lord  Roberts,  the  Lord  Wburtoa,  Sc c.  told  me  fcveral  times,  if  their  cltites  had  not  been  under  fequeftration  by  Ordinance  of  Parliament,  they  would  never 
t«  havegane about  to  ns  my  reparations  by  Ordinance,  (which  they  mull  needs  then. do,  to  take  off  the  ScqucOration)  but  have  ifliisd  out  a device  and  extent  under  lb4 
• Great  deal,  immediately  to  have  put  mein  prefent  poffidfion  of  mv  scoo  1,  which  they  faid  was  their  right  hr  Law  to  do,’  ,, 
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Anil  if  ths  faid  Sir  Hairy  Gibb,  Sir  Hpry  Bellingham,  and  Thomas  Bows, 
or  any  of  them  (ball  compound  for  their  eftate,  fo  much  of  the  faid  three 
thou  fund  pounds  as  then  (hall  remain  unfinished  (hall  be  paid  unto  the 
faid  'John  Lillurn,  or  his  affignccs,  out  of  their,  or  the  firft  of  their  coin- 
pofiuons.  And  this  Ordinance  or  Copy  thereof,  artefted  under  the  hand  or 
hands  of  the  Clerk,  or  Clerks,  of  one  or  both  Houfes  of  Parliament,  (hall 
be  a fulBcient  Warrant  to  the  faid  Committee  of  Sequeftrations  in  the  faid 
County  of  Durham,  to  pay  the  faid  3000  /.  as  is  before  exp  reded,  unto 


( 3*<5  j 

the  faid  John  Lillurn  or  his  affigns  ; and  like-wile  to  indemnify  and  Cave 
harmlcfs,  all  and  every  perfon  or  perl'ons,  that  (hall  any  way  act  ii:  the 
performance  of  the  true  intent  and  meaning  of  this  Ordinance. 

I Jth.  Brown,  CUr.  Par  Hamer:  tor. 

H.  Elffngt,  CUr.  Pari.  Dorn,  Cam. 

However,  Lieut.  Col.  Lillurn , after  great  trouble,  and  much  expencc, 
got  but  little  of  the  money  ordered  him. 


21.  Proceedings  again fi  Sir  John  Finch,  &c. 


XXI.  Proceedings  in  Parliament  againft  Sir  John  Finch , Baron  of  Fordwich , Lord  Keeper,  for 
High-Treafon,  1640.  1 6 Car.  I 


TH  E Houle  of  Commons  having  fecupd  that  great  Statefman  the 
Earl  of  Strafford,  and  that  zealous  Churchman  Archbifhop  Laud ; 
began  to  prepare  an  Impeachment  againft  the  great  Officer  of  the  Law, 
the  Lord -Keeper  Finch,  of  High-Treafon. 

December  14th,  a Committee  was  appointed  to  prepare  a Charge  againll 
him  ; of  which  he  having  notice,  fen:  to  the  Houle  of  Commons  a Letter, 
defiring  to  be  admitted  to  Ipeak  for  himfelf,  before  any  Vote  pail  againft 
him.  Upon  this  Letter  there  arofe  3 great  debate  in  the  Houfe,  and  after 
foinc  time  fpent  therein,  it  was  granted  him  ; and  Monday,  December  the 
aid,  was  appointed  for  the  hearing  of  him. 

On  Monday  he  was  admitted  in  this  manner;  there  was  a Chair  fet  for 
him  to  make  ufe  oi'  if  he  pleafed,  and  a Stool  to  lay  the  Purfe  upon,  a 
little  on  the  fide  of  the  Bar  on  the  left  hand  as  you  come  in  ; he  himfelf 
brought  in  the  Purfe,  and  laid  it  in  the  Chair,  but  would  not  fit  down 
himfelf,  nor  put  On  his  Hat,  though  he  #ns  mov'd  to  it  by  Mr.  Speaker, 
but  fpake  all  the  while  bare-headed  and  Handing  ; the  Serjeant  at  Arms 
attending  on  the  Houfe,  Handing  by  him  with  the  Mace  on  his  Ihouldcr: 
And  fpake  as  follows : 

Mr.  Speaker, 

T DO  lull  prefent  my  moll  humble  thanks  to  this  Honourable  AfTcmbly 
* for  this  favour  vouch fafed  me,  in  granting  me  admittance  to  their 
prefence,  and  do  humbly  bcfecch  them  to  believe  it  is  no  defire  to  preferve 
myfelf  or  my  fortune,  but  to  deferve  the  good  opinions  of  thofc  that  have 
drawn  me  hither. 

I do  profifi,  in  the  prefence  of  him  that  knoweth  all  hearts,  that  I had 
rather  go  from  door  to  door,  and  crave  Da  obtlttm  Be/izario,  tste.  with  the 

f;ood  opinion  of  this  Afi’embly,  than  live  and  enjoy  all  the  honours  and 
ortuncs  T am  capable  of. 

I do  not  come  hither-  with  an  intention  to  juftify  my  words,  roy  a&ions, 
or  my  opinions;  but  to  make  a plain  and  clear  narration  for  myfclf,  and 
then  humbly  to  fubmit  to  die  wifdom  and  juftice  of  this  Houfe  myfclf, 
and  all  that  concerns  me. 

I do  well  undcrfland  ( Mr.  Speaker)  with  what  difadvantage  any  man 
can  fpeak  in  his  own  caufe,  and  if  I could  have  told  how  to  have  tranf- 
mitted  my  thoughts  and  actions,  by  a clearer  reprefentation  of  another 
(I  do  fo  much  uefy  my  own  judgment  in  working,  and  my  ways  in  ex- 
preffing),  that  1 (hould  have  been  a moft  humble  fuitor  another  might 
Jravc  done  it.  But  this  Houfe  will  not  take  words,  but  with  clear  and 
ingenuous  dealing ; and  therefore  1 (hall  bcfccch  them  to  think,  1 come 
not  hither  with  a fet  or  ftudied  fpecch,  I come  to  fpeak  my  hearr,  and  to 
fpeak  it  clearly  and  plainly,  and  then  leave  it  to  your  clemency  and  juftice : 
and  I hope  if  any  thing  (hall  flip  from  me,  to  work  contrary  to  my  mean- 
ing, or  intention,  dilorderly  or  ill-placed,  you  will  be  plcafed  to  make  a 
favourable  conftru&ion,  and  leave  me  the  liberty  of  explanation,  if  there 
Dull  be  any ; but  I hope-  there  Dull  be  no  caufe  for  it. 

I hope,  for  my  affection  in  Religion  no  nian  doubceth  me ; what  my 
education,  what,  and  under  whom  for  many  years,  is  well  known  ; I 
lived  near  thirty  years  in  the  Society  of  Gray' s-ln:: : and  if  one  that  was  a 
reverend  Preacher  in  my  time  (Dr.  Sibhs)  were  now  alive,  he  were  able 
to  give  teftimony  to  this  Houfe,  that  when  a party  ill-affcctcd  in  Religion 
fought  to  weary  him,  and  tire  him  out,  he  had  his  chiefcft  encourage- 
ment from  me. 

f have  now  {Mr.  Speaker)  been  fifteen  years  of  the  King’s  Council ; 
from  the  firft  hour  to  this  minute,  no  man  is  able  to  fay  chat  ever  1 was 
author,  advifer,  or  confenter  to  any  project. 

It  plcafed  the  King  (my  gracious  Mailer),  after  I had  ferved  him  divers 
years,  to  prefer  me  to  two  places ; to  be  Chief- Juftice  of  die  CommtnPLas , 
and  then  Keeper  of  his  Great-Seal  : I fay  it  in  the  prefence  of  God,  I 
.was  fo  far  from  the  thought  of  the  one,  and  from  the  ambition  of  the  other, 
that  if  my  Mailer’s  grace  and  goodnefs  had  not  been,  I had  never  enjoyed 
thofc  honours. 

I cannot  tell  {Mr.  Speaker),  nor  I do  not  know  what  particulars  there 
arc,  that  may  draw  me  into  your  disfavour  or  ill  opinion,  and  therefore  I 
Dull  come  very  weakly  arm’d  ; yet  to  thofe  that  either  in  my  own  know- 
ledge, or  by  (uch  a knowledge  as  is  given  me,  and  not  from  any  in  this 
Houfe,  I (hall  fpeak  fomewhat,  that  I hope  being  truth,  and  accom- 
panied with  clearnefs  and  ingenuity,  will  at  laft  procure  fome  allay  of 
that  ill  opinion  which  may  perhaps  be  conceived  of  me. 

Mr.  Speaker,  I had  once  the  honour  to  fit  in  the  place  that  you  do:  from 
the  firft  time  I came  thither,  to  this  unfortunate  time,  I do  appeal  to  all 
that  were  here  then,  if  I ferved  you  not  with  candor.  Ill  office  I never 
did  to  any  of  the  Houfe,  good  offices  I have  wirnclTes  enough  I did  many  ; 

I was  fo  happy,  that  upon  an  occafion  which  once  happened,  1 received  an 
exprcifion  and  tellimony  of  the  good  affection  of  this  Houfe  towards  me.  | 
for  the  laft  unhappy  day,  I had  great  (hare  in  the  unhappinefs  and 
know  of  it.  I hope  there  are  enough  do  remember,  no  man  within  the 


walls  of  this  Houfe  did  exprefs  more  fymptoms  of  forrow,  grief,  and 
diftraftion  than  I did. 

After  an  adjournment  for  two  or  three  days.  It  pleafed  his  Majcfty  to 
fend  for  me,  to  let  me  know  that  he  could  not  fo  refolve  of  things  as  he  de- 
fined, and  therefore  was  defirous  that  there  might  be  an  adjournment  for 
fome  few  days  more.  I proteft  I did  not  then  diferrn  in  his  Majcfty,  and 
I believe  it  was  not  in  his  thoughts,  to  think  of  the  diirolvins  of  this 
AfTcmbly  ; but  was  plcafed,  in  the  firft  place,  to  give  me  a command  to 
deliver  his  pleafure  to  the  Houfe  for  an  adjournment  for  fome  few  days,  till 
the  Msnday  following,  as  1 remember,  and  commanded  me  withal  to  deliver 
his  plealure,  that  there  (hould  be  no  further  fpecch cs,  but  forthwith  upon 
the  delivery  of  the  meffage  come  and  wait  upon  him:  he  likewife  com- 
manded me,  if  queftions  were  offered  to  be  put,  upon  my  Allegiance  I 
(hould  not  dare  to  do  it.  How  much  I did  then  in  all  humblencfs  reafon 
with  his  Majcfty,  is  not  for  me  here  to  fpeak ; only  thus  much  let  me  fay, 

I was  no  Author  of  any  counfcl  in  it.  I was  only  a perfon  in  receiving 
Commiffion  ; I fpeak  not  this,  as  any  thing  I now  produce  or  do  invent, 
or  take  up  for  my  owii  cxcufc,  but  that  which  is  known  to  divers,  and  * 
fome  honourable  perfons  in  this  Houfe,  to  be  moft  true.  All  that  I will 
fay  for  that,  is  humbly  to  befecch  you  all  to  conlidcr,  that  if  it  had  been 
any  man’s  cafe,  as  it  was  mine,  between  the  difplcafure  of  a gracious 
King,  and  the  ill  opinion  of  an  honourable  AITcmbly i bcfecch  you  fey 
all  together,  lay  my  full  actions  and  behaviour  with  the  laft,  I (hall 
fubmit  to  your  honourable  and  favourable  conftruiftions. 

For  the  Shipping  bulinefs,  my  opinion  of  that  caufe  hath  lain  heavy 
upon  me;  I (hail  clearly  and  truly  prcllr.t  unto  you  what  every  thing  is, 
with  this  proteftation,  that  if  in  reckoning  up  my  own  opinion  what  l=was 
of,  or  what  I delivered,  any  thing  of  it  be  dilpleafing,  or  contrary  to  the 
opinion  of  this  Houfe,  that  I am  far  from  juftifyingof  it,  but  fubmit  thac 
and  all  other  my  actions  to  your  wifJom  and  goodnefs. 

Mr.  Speaker,  the  firft  Writs  that  were  lent  out  about  the  Shippin^-buli- 
nefs,  I had  no  more  knowledge  of,  and  was  as  ignorant  as  any  one  Member 
of  this  Houfe,  or  any  man  in  rhe  Kingdom.  1 was  never  the  Author  nor 
Advifer  of  it,  and  will  boldly  fay,  from  the  firft  to  this  hour,  I did  never 
advife  nor  counfcl  the  fitting  forth  of  any  Ship-Writs  in  my  life. 

Mr.  Speaker,  it  is  true  that  I was  intule  Chicf-Juftice  of  the  Common- 
Pleas  fome  four  days  before  the  Ship-Writs  went'  out  to  the  Ports  and 
Maritime  Places;  as  1 do  remember,  the  2o:h  of  October  1654,  they  do 
bear  tejie,  and  I was  fworn  Juftice  the  t6th  of  Ctihbcr ; fo  as  they  wait 
out  in  that  time,  but  without  my  knowledge  or  privity,  the  God  of  Hea- 
ven knows  this  to  be  true. 

Mr.  Speaker,  afterwards  his  Majefty  was  plcafed  to  command  my  Lord 
Chicf-Juftice  of  the  King’s-Bencb,  that  then  was.  Sir  Thomas  Ri.harjfen 
and  Chief-Baron  of  the  Exchequer  that  now  is,  and  myfelf,  then  Chicf- 
Juftice  of  the  Common- Plea  1,  to  take  into  confidcration  the  Precedents 
then  brought  unto  us;  which  we  did,  and  after  returned  to  his  Majcfty, 
what  we  had  found  out  of  thofe  precedents. 

It  is  true,  that  afterwards  his  Majefty  did  take  into  confidcration,  that 
if  the  whole  Kingdom  were  concerned,  that  it  was  not  reafon  to  lay  the 
whole  burthen  upon  the  Cinque  Ports  and  Maritime  Towns. 

Thereupon,  upon  what  ground  his  Majefty  took  that  into  his  confidcra- 
tion, I do  confefs  I do  know  nothing  of  it. 

His  Majefty  did  command  my  Lord  Chicf-Jufticc  th3t  now  is,  my 
Lord  Chief-Baron,  and  myfelf,  to  return  our  opinions ; Whether,  when 
the  whole  Kingdom  is  in  danger,  and  the  Kingdom  in  general  is  con- 
cerned, it  be  not  according  to  Law  and  Reafon,  that  the  whole  King- 
dom, and  his  Majcfty,  and  all  iaterefted  therein,  (hould  join  in  defend- 
ing and  preferving  thereof? 

This  was,  in  time,  about  1634. 

In  Michaelmas- Term  following,  his  Majefty  commanded  me  to  no  to 
all  the  Judges,  and  require  their  opinions  in  particular. 

He  commanded  me  to  do  it  to  every  one,  and  to  charge  them  upon  their 
duty  and  allegiance  to  keep  it  fccret. 

Air.  Speaker , it  was  never  intended  by  his  Majefty  (fo  profeffed  by  him) 
at  that  time,  and  fo  declared  to  all  the  Judges,  that  it  was  not  required  by 
him,  to  be  fuch  a binding  opinion  to  the  Subject,  as  to  hinder  him  from 
calling  it  in  quellion,  nor  be  binding  to  themfclves,  but  that  upon  better 
reafon  and  advice  they  may  alter  it;  but  delired  their  opinions,  for  his 
own  private  reafon. 

1 know  very  well,  that  extrajudicial  opinions  of  Judges  ought  not  to  be 
binding. 

But  I did  think,  and  fpeak  my  Heart  and  Confidence  freely ; myfclf, 
and  the  reft  of  die  Judges  being  (worn,  and  by  our  Oaths  tied  to  counfcl 
the  King,  when  he  (hould  require  advice  of  us,  that  v«  were  bound  bv 
our  Oaths  and  Duties  to  return  our  opinions. 

I did  obey  his  Majcfly's  command,  and  do  here  before  the  God  of 
Heaven  avow  it. 


This  Proceeding  explains  the  manner  of  obtaining  the  Judges  opinions  in  Mr.  Hampden  . 
“T. What  he  did  as  Speaker  in  the  Parliament  1 C:  9,  tor  which  fee,  ante  Page  217.  Elfe  this  I 


^hihi ted  ajaind  him. 


Cafe  about  Ship-Mornr,  Vol.  T.  ; > 
bad  not  been  iuterted,’ his  Loxdlliip 


alfo  the  Lord  Keeper  s Reafon* 
putting  in  any  Anfver  to  the  Articles 
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I did  never  life  the  teaft  promtfc  of  preferment  or  reward  to  any,  nor  did  And  that  the  charge  ought  not  to  be  in  any  Cafe,  but  where  the  who!d 
\ife  the  leaft  menace  ; I did  leave  it  freely  to  their  own  Confciences  and  Kingdom  was  in  danger. 

Liberty  ; for  I was  left  to  the  liberty  of  my  own  by  his  Majefty,  and  had  And  Mr.  Juftice  Hatton,  and  Mr.  Juftice  Croie,  were  of  the  fame 
reafon  to  leave  them  the  liberty  of  their  own  Confciences.  opinion  with  me. 


reafon  to  leave  them  the  liberty  of  their  own  Confciences. 

And  1 bcfecch  you  be  pleafed  to  have  fome  belief,  that  I would  not  fay 
this,  but  that  1 know  the  God  of  Heaven  will  make  it  appear;  and  I be- 


feech  you  that  extravagant  fpeechcs  may  not  move  againtt  that  which  is  a cenfures,  btfccching  v 


And  Mr.  Juftice  Hanoi:,  and  Mr.  Juft  ice  Croie,  were  of  the  fame 
opinion  with  me. 

I do  humbly  fubmit,  having  related  unto  you  my  whole  carriage  in 
this  buftnefs  ; humbly  fubmitting  mylclf  to  your  grave  and  favourable 


pofitive  and  clear  ttutb. 


that  I delivered  thtle  things  with 


the  leaft  intention  to  lubvcn  or  fubjedi  the  Common  Law  of  the  King- 


Alr.  Speaker,  in  the  difeourfe  of  this  (as  is  between  Judges)  fomefmall  dom,  or  to  bring  in4  or  to  introduce  any  nev/  way  of  Government;  it 
difeourfes  fometimes  arofe,  yet  never  was  any  caufe  wherein  any  Judges  hath  been  far  from  my  thoughts,  as  any  thing  under  the  Heavens. 


Conferred,  that  were  fo  little  conference  as  between  me  and  them. 


Mr.  Speaker,  1 have  heard  too  that  there  hath  been  fome  ill  opinion 


M.  Speaker,  againft  a Negative,  1 can  fay  nothing;  but  I Hull  affirm  conceived  of  me  about  Foreft  buftnefs,  which  was  a thing  far  out  of  the 


nothing  unto  you,  but  by  the  grace  of  God,  as  I affirm  it  to  be  true,  fo 
I make  no  doubt  of  making  it  appear  to  befo. 

This  opinion  was  fubferibed  without  felicitation ; there  was  not  any 
man  of  us,  did  make  any  doubt  of  fubferibing  our  opinion,  but  two,  Mr. 
Jufiicc  Hutior.,  and  Mr.  Juftice  Croie . 

Mr.  Juftice  Croie  made  not  a Icruple  of  the  thing,  but  of  the  intro- 
duction ; for  it  v/as  thus : 

Thai  whereas  the  Ports  and  the  Maritime  Towns  were  concerned,  there  ac- 
cording to  the  precedents  in former  times,  the  charge  lay  on  thtrn. 

So  when  the  Kingdom  was  in  dinger,  of  which  his  Majejiy  ■ was  the  foie 
"Judge-,  whether  it  was  not  agreeable  to  Law  and  Reafon,  tin  whole  Kingdom 
to  bear  the  charge? 

1 left  this  cafe  with  Judge  Croie. 

The  next  Term  I Spake  with  him,  he  could  give  me  no  refolution,  be- 
caufc  he  had  not  feen  the  Writs  in  former  times  : but  did  give  liis  opinion, 
that  when  the  whole  Kingdom  was  in  danger,  the  charge  of  the  defence 
ought  to  be  borne  by  all. 

So  of  that  opinion  of  bis,'there  was  no  need  of  a felicitation. 

I fpeak  no  more  here,  than  I did  openly  in  my  argument  in  the  Ex- 
th-quer- Chamber. 

This  is  the  naked  truth : for  Mr.  Juftice  Hutton,  he  did  never  fubferibe 
at  all. 


way  of  my  fttidy,  as  any  thing  1 know  toward  the  Law. 

out  it  pleafed  his  Majefty,  in  the  licknefs  of  Mr.  Hoy,  to  give  femo 
fliort  warning  to  prepare  myfelf  for  that  employment. 

When  I came  there,  I did  both  the  King  and  Commonwealth  accept- 
able ftrvice;  for  I did  and  dare  be  bold  to  fay,  with  extreme  danger  to 
myfelf  and  fortune,  (fome  do  underftan.l  my  meaning  herein)  run  thro* 
that  buftnefs,  and  left  the  Foreft  as  much  as  was  there. 

A thing  in  my  judgment,  confidence  for  the  advantage  of  the  Com- 
monwealth, as  could  be  undertaken. 

When  I went  down  about  that  employment,  I fatisfied  myfelf  about 
the  matter  of  perambulation. 

There  were  great  difficulties  of  opinions,  what  perambulation  was. 

1 did  arm  myfelf  as  well  as  l could,  before  I did  any  thing  in  it. 

1 did  acquaint  rhofe  that  were  then  Judges,  in  the  prefenceof  the  noble 
Lords,  with  luch  objections  as  I thought  it  my  duty  to  offer  unto  them. 

If  they  thought  they  were  not  objections  of  fuch  weight  as  were  fit  to 
ftir  them,  I would  nor  do  the  King  that  diflcrvicc. 

They  thought  the  objections  had  fuch  anfwers  as  might  well  induce  the 
like  upon  a conference  with  the  whole  Country;  admitting  me  to  come 
and  confer  with  them,  the  Country  did  unanimoufly  fubferibe. 

It  fell  out  afterwards,  that  the  King  commanded  me,  and  all  this  be- 
fore I was  Chief- Juftice,  to  go  into  Effix,  and  did  then  tell  me  he  had 


at  all.  tore  l was  Ciucl-Juitice,  to  go  into  L/j-.x,  and  did  then  tell  me  he  had 

I will  only  fay  this,  that  I was  fo  far  from  preffinghim  to  give  hisopi-  been  informed,  that  the  bounds  of  the  Foreft  were  narrower  than  in 
nion,  becaufc  he  did  a Ik  time  to  confidcr  of  it,  that!  will  boldly  fay,  and  truth  they  ought  to  be  ; and  1 did  according  to  his  command, 

make  it  good,  that  when  his  Majefty  would  have  had  him  fometimes  lent  I will  hereprofefs  that  which  is  known  to  many,  I had  no  thought. or 
for,  to  give  his  opinion,  1 bcfecchcd  his  Majefty  to  leave  him  to  himfclf  intention  of  enlarging  the  hounds  of  the  Foreft,  further  than  H.  and  that 


and  his  confcicncc : and  that  was  the  ill  office  I did. 

The  Judges  did  fubferibe  in  November  or  December , 1635, 


part  about  it,  for  which  there  was  a perambulation  about  26  Edw.  IV. 

1 defired  the  Country  to  confer  with  me  about  it,  if  they  were  pleafed  to 


1 had  no  conference,  nor  (truly  I think)  by  accident  any  difeourfe  doit;  and  then  according  to  my  duty,  I did  produce  thofe  Records 
with  any  of  the  Judges  touching  their  opinions  : for  till  February,  1636,  which  I thought  lit  for  his  Majefty’s  fervicc,  leaving  them  to  difeharge 

there  was  no  fpecch  of  it,  for  when  they  had  delivered  their  opinions,  I thcmfelves  as  by  Law  and  Juftice  they  might  do. 


did  return  according  to  my  duty  to  my  Mailer  the  King,  and  deli- 
vered them  to  him;  in  whofc cuftody  they  be. 

In  February,  1636,  upon  a command  that  came  from  his  Majefty,  by 


I did  never,  in  the  leaft  kind,  go  about  to  overthrow  the  Charter  of 
the  Foreft. 

And  did  publiih  and  maintain  Charta  de  Foref.a,  as  a facred  thins,  and 


one  of  the  then  Secretaries  of  State,  the  Judges  all  aficmbled  in  Gray's-  no  man  to  violate  it,  and  ought  to  be  preserved  for  the  King  and  Com- 
/«»»;  we  did  ihcn  fall  into  a debate  of  the  cafe  then  lent  unto  ns,  and  we  mon  wealth. 


did  then  return  our  opinion  untohis  Majefty;  there  was  then  much  dif- 
courfe  and  great  debate  about  it. 

Mine  opinion  and  confcience  at  that  time  was  agreeable  to  that  opi- 
nion I then  delivered. 

I did  ufe  the  beft  arguments  I could,  for  the  maintenance  of  my  opi- 
nion ; and  that  was  all  I did. 

It  is  true,  that  then  at  that  time,  Mr.  Juftice  Hutton,  and  Mr.  Juftice 
Croie,  did  not  differ  in  the  main  point,  which  was  this  : 


I do  in  this  humbly  fubmit,  and  what  I have  done,  to  the  Goodncfs 
and  Juftice  of  this  Houfe. 

[Mr.  Rufrwortb  fays,  many  were  exceedingly  taken  with  his  Eloquence 
and  Carriage, and  it  was  a fad  fight  to  fees  Pcrfon  of  his  greatnefs,  parts 
and  favour,  to  appear  in  fuch  a pafture,  before- fuch  an  Affcmbly,  to 
plead  for  his  Life  and  Fortunes.] 

After  his  Lordfliip  was  retired,  it  wa3  moved  that  this  admiffion  of  the 


When  the  Kingdom  was  in  danger,  the  charge  ought  to  be  borne  by  Lord-Keeper,  might  not  be  drawn  into  precedent;  and  in  anfwcr  to  what 


the  whole  Kingdom. 

But  in  this  point,  whether  the  King  was  the  foie  Judge  of  the  dangei 


his  Lordfliip  faid,  Mr.  Rigby  made  this  following  fpecch. 


they  differed. 
So  as  there 


:rcd.  Mr.  Speaker, 

there  was  between  the  firft  fubfeription,  and  this  debate  and  T Hough  my  judgment  prompts  me  to  fit  ftill  and  be  filent,  yet  the 
confutation,  fome  fifteen  months  difference.  duty  I owe  to  my  King,  my  Country  and  my  Confcience,  move  me 

It  is  true,  that  all  of  them  did  then  fubferibe,  both  Juftice  Hutton,  to  (land  up  2nd  fpeak. 


and  Juftice  Croie,  which  was  returned  to  his  Majefty,  and  aft 
by  my  Lord-Keeper  (my  prcdeceifor)  in  the  Star-Chamber. 


Mr.  Speaker , had  not  this  Syren  Co  fwcet  a tongue,  furely  he  could  ne- 
ver have  effected  fo  much  mifehief  to  this  Kingdom  : you  know.  Sir, 


For  the  manner  of  publiftiing  it  I will  fay  nothing,  but  leave  it  to  optimorum  putrcfafiio  pejf.ma,  the  beft  things  putrefied  become  the  worft: 


ihofe,  whofc  memories  will  call  to  mind  what 


and  as  it  is  in  the  natural,  fo  in  the  body  politick  ; and  what’s  to  be  done 


The  Reafon  of  the  fubfeription  of  Juftice  Hutton,  and  Juftice  Croie,  then,  Mr.  Speaker?  We  all  know  erifi reddendum  ejl,  die  fword,  Juftice 
(though  they  differed  in  opinion)  grew  from  this,  that  was  told  them,  muft  ftrike,  ne  pars fincera  trahotur. 

from  tile  reftof  thejudges;  Mr.  Speaker,  it  is  not  the  voice,  non  vox  fed  vstitm,  not  the  tongue,  but 


Tnat  where  the  greater  number  did  agree  in  their  vote,  the  reft  v 
involved  and  included. 


Mr.  Speaker,  it  is  not  the  voice,  non  vox  fed  vetum , not  the  tongue,  but 
the  heart  and  actions  that  are  to  be  fufpedted  : for  doth  not  our  Saviour 
fay  it.  Shew  me  thy  faith  by  thy  worts,  O man  ? (St.  James,  not  our  Savi- 


And  now  l have  faithfully  delivered  what  I did  in  that  bufinefs,  till  I our  faith  it.)  Now,  Mr.  Sptaier,  bath  not  this  Kingdom  feen,  (feen, 

same  (which  was  afterwards)  to  my  argument  in  the  Exchequer-Chamber : fay  I r)  nay  felt  and  fmarted  under  the  cruelty  of  this  man’s  Juftice  ? fo 

for  the  queftion  was,  A fart  facias  iffued  out  of  the  Exchequer  in  that  cafe  malicious  as  to  record  it  in  every  Court  of  IVtfimirjier  ; as  if  he  had  not 

of  Mr.  Hampden’s-,  of  which  lean  fay  nothing,  for  it  was  there  begun,  been  contented  with  inflaving  of  us  all,  unlcls  lie  entailed  it  to  all  pofte- 

and  afterwards  rejourned,  to  have  ad  vice  of  all  thejudges.  rity.  VVhyfliall  1 believe  words  now,  cum  factum  vi decent  ? Shall  we  be 

Mr.  Speaker,  amongft  the  reft  (according  to  my  duty)  I argued  the  cafe,  fo  weak  men,  as  when  we  have  been  injured  and  abufed,  will  be  gained 

I fhall  not  trouble  you,  to  tell  you  what  my  argument  was,  I prefume  again  with  fair  words  and  compliments  ? Or,  like  liule  children,  when 

we  have  been  whipt  and  beaten,  be  pleafed  again  with  iwcetmeate  ? Oh 
no,  there  be  fome  birds  in  the  dimmer  of  Parliament  will  fing  fwietlv. 


I fhall  not  trouble  you,  to  tell  you  what  my  argument  was,  I prefume 
there  arc  copies  enough  of  it ; only  I will  tell  you  there  are  four  things, 
very  briefly,  that  1 then  declared. 


Firft,  concerning  the  matter  of  danger,  and  ncccffity  of  the  whole  who  in  the  winter  of  perfccution,  will  for  their  prey  ravenoufly  fly  at  all. 
Kingdom.  upon  our  goods,  nay  feize  upon  our  perfons;  and  hath  it  not  been  with 

I profefs  that  there  was  never  a Judge  in  the  Kingdom  did  deliver  an  this  man  fo,  with  feme  in  this  Allembly  f 
opinion,  but  that  it  muft  be  in  a cafe  of  apparent  danger.  Mr.  Speaker,  it  bath  been  objected  unto  us,  that  in  judgment  you 

When  we  came  to  an  argument  of  the  cafe,  it  was  not  upon  a matter  fhould  think  of  mercy,  and  he  ye  merciful  as  year  heavenly  Father  is  merci- 
©f  i flue,  but  it  was  upon  a demurrer;  /«/;  now  God  Almighty  gram  that  wc  may  be  fo,  and  that  our  hearts  and 

Whether  the  danger  was  fuffieiently  admitted  in  pleading,  and  there-  judgments  may  be  truly  rectified  to  know  truly  what  is  mercy  : I fay  to 


fore  was  not  the  thing  that  was  in  dil’pute,  that  was  the  firft  degree  and  know  what  is  mercy  ; for  there  is  the  point,  Kir.  Speaker  : 1 have  heard 
ftep  that  led  unto  it.  of  foolifh  pity,  foolilh  pity ; do  wc  not  all  know  the  clre<Ifcs  of  it  ? And  I 

I did  deliver  myfelf  as  free  and  as  dear  as  any  man  did,  that  the  King  have  met  with  this  epithet  to  mercy,  erudelis  miftricorilia ; and  in  fome  kind 

ought  to  govern  by  the  pofitive  Laws  of  the  Kingdom ; that  he  could  not  I think  there  may  be  2 cruel  mercy  : I am  furc  that  the  Spirit  of  God  faid, 
alter  nor  change,  nor  innovate  in  matters  of  Law,  but  by  common  con-  Be  not  pitiful  hi  judgment;  nay  i:  faith,  b;;  nat  pitiful  of  the  poor  in  judg- 
font  in  Parliament.  ment ; if  not  of  the  poor,  then,  rr  latiori,  not  of ‘the  rich ; there’s  the  cm* 

1 did  furtherdeliver,  that  if  this  were  ufed  to  make  a further  revenue  phafis.  We  fee  by  the  let  and  foleran  appointment  of  our  Courts  ol 
or  benefit  to  the  King,  or  in  any  other  way  but  in  cafe  of  ncccffity,  Jullice,  what  provifion  the  wifdom  of  our  anccftors  hath  made  for  the 
and  for  the  prefervaiion  of  the  Kingdom,  the  judgment  did  warrant  no  prefervation,  honour,  and  efteem  of  Juftice;  witnefs  our  frequent  Terms, 

fuch  thing:  ^ Seflions,  and  Affixes,  2nd  in  what  pomp  and  ihte  thejudges,  in  their 


My  opinion  in  this  bufinefs,  I did  in  my  conclufion  of  my  argument  Circuits,  by  the  Sheriffs,  Knights  and  Justices,  and  all  the  Country* 
fubmit  to  thejudgment  of  this  Houfe.  arc  attended  oft-times  for  the  hanging  of  a poor  Thief  for  the  fteal'n5 

1 nevrr  delivered  my  opinion,  that  money  ought  to  be  railed,  but  Ships  of  a Hog  or  a Sheep,  nay  in  feme  cates  for  the  dealing  of  a penny,  fgr 
provided  for  the  defence  of  this  Kingdom,  and  in  that  the  writ  W»s  per-  Jtrfiice  too,  in  tenore-n:  and  now  fhall  not  fome  of  them  be 
formed.  that  have  robbed  us  of  all  our  propriety,  and  ftusred  at  once  all  our  Sh®ri* 
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Lord  Keeper,  for  High-Treafon. 
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and  all  we  have  away,  and  would  have  made  us  indeed  poor  Btiizariu  10 
have  begged  for  half-pennies,  when  they  would  not  have  left  us  one  penny 
that  we  could  have  called  our  own  ? 

Let  us  therefore  now,  Mr.  Speaker,  not  be  fo  pitiful  as  that  we  become 
remifs  ; not  fo  pitiful  in  judgment,  as  to  have  no  judgment  ; but  let  the 
deplorable  eftate  of  Great  Britain  now  before  our  eves,  and  confider  how 
our  moft  gracious  Sovereign  hath  been  abufed,  and  both  his  Majefty  and 
all  his  Subjects  injured  by  thefe  wicked  instruments ; for  which  my  humble 
motion  is,  that  with  thefe  particulars  we  become  not  fo  merciful  as  to  the 
generality  (the  whole  Kingdom  j to  grow  tnercilcfs. 

Fiat  Juflitia. 

Whereupon  he  was  the  fame  day  voted  a Traitor,  upon  the  following 
particulars  ; 

1.  For  refufing  to  read  the  remonflrnnce  againft  the  Lord-T reafurer 
IVtJlon,  4 Car.  when  the  Parliament  dclired  it. 

2.  For  folliciting,  perfuading,  and  threatening  the  Judges  to  deliver  their 
opinion  for  the  levying  of  Ship-moucy  *. 

3.  For  fcveral  illegal  actions  in  Forcft-mattcrs. 

4.  For  ill  offices  done,  in  making  the  King  diflolve  the  laft  Parliament, 
and  caufing  his  declaration  thereupon  to  be  put  forth. 

Whereupon  it  was  refolved  upon  the  queft  on. 

That  J ab a Lord  Finch,  Baron  of  Fordwicb , Lord-Keeper  of  the  Great 
Seal  of  England , fliall  be  accufed  in  this  Houfe,  in  the  name  of  all  the 
Commons  of  England,  of  High-Treafon,  and  other  great  Mifdemeanors. 

Refolved, 

Thai  a me  (luge  be  fent  by  the  Lord  Falkland,  to  accufe  John  Lord  Finch , 
Baron  of  Fordwich,  Lord-Keeper  of  the  Great  Seal  of  England , in  the 
name  of  this  Houfe,  and  all  the  Commons  of  England , of  High-Treafon, 
and  other  great  Crimes  and  Mifdemeanors  ; and  to  defire  that  he  may  he 
forthwith  fcqucfircd  from  Parliament,  and  be  committed  ; and  that  in  fome 
convenient  time  this  Houfe  will  refort  to  their  Lordlliips,  with  particular 
Accufations  and  Articles  againft  him. 

The  next  morning,  the  22d,  the  Lord-Keeper  (confidering  with  what 
impetuofity  ami  violence  every  thing  was  managed ) got  up  early,  and  el- 
taped  in  difguifc  into  Holland,  from  whence  he  wrote  a Letter  to  the  Lord- 
Chamberlain,  dated  from  the  Hague,  January  3,  1640. 

My  mojl  well  beloved  Lard , 

*THE  Intcreft  your  Lordfhip  hath  ever  had  in  the  beft  of  my  fortunes 
* and  affections,  gives  me  the  privilege  of  troubling  your  Lordfhip  with 
thefe  few  lines,  from  one  that  hath  nothing  left  to  ferve  you  withal  but  his 
prayers  ; thefe  your  Lordfhip  fhall  never  fail  of,  with  an  heart  as  full  of 
ti  ue  affection  to  your  Lordfhip  as  ever  any  was.  My  Lord,  it  was  not  the 
lofsof  my  place,  an,l  with  that  of  my  fortunes,  nor  being  exiled  from  my 
dear  Country  and  Friends,  though  many  of  them  were  caufc  of  forrow, 
that  nffiidts  me;  but  that  which  1 moft  fufi'er  under  is,  that  difpleafure  of 
the  Houfe  Commons  conceived  againft  me.  J know  a true  heart  1 have 
ever  born  towards  them,  and  your  Lordfhip  can  witnefs  in  part,  what  ways 
1 have  gone  in  : but  fflcnce  and  patience  beft  becomes  me,  with  which  1 
muft  leave  myfelf  and  my  adions  to  the  favourable  conftructions  of  my 
noble  Friends,  in  which  number  your  Lordfhip  hath  a prime  place.  J am 
now  at  the  Hague , where  I arrived  onTburfday  the  laft  of  the  iaft  month, 
where  1 purpofc  to  live  in  a fafliion  agreeable  to  the  poornefs  of  my  for- 
tunes ; fot  my  humbling  in  this  World,  1 have  utterly  caft  off  the  thoughts 
of  it,  and  my  aim  fhall  be  to  learn  to  number  my  days,  that  I may  apply 
my  heart  to  wifdom,  that  wifdom  that  fhall  wipe  away  all  tears  fiom  my 
eyes  and  heart,  and  lead  me  by  the  hand  to  true  happinefs,  which  can 
never  be  taken  from  me.  1 pray  God  of  Heaven  to  blefs  this  Parliament, 
both  with  a happy  progrefs  and  conclufion  ; if  my  ruin  may  conduce  but 
the  lcaft  to  it,  1 fhall  not  repine  at  it.  I truly  pray  for  your  Lordfhip  and 
your  noble  Family,  that  God  would  give  an  incrcafeof  all  worldly  blef- 
lings,  and  in  the  fulnefs  of  days  to  receive  you  to  his  Glory  ; if  I were 
capable  of  ferving  any  body,  1 would  tell  your  Lordfhip,  that  no  man 
fhould  be  readier  to  make  known  his  devotion  and  true  gratitude  to  your 
Lordfhip,  than 

Your  Lordfhip' s mojl  bumble , 

and  mojl  affeSlionate, 
poor  Kinfman  and  Servant , 

J.  Finch. 

Jan.  14.  The  Committee  having  prepared  Articles  of  Impeachment 
againft  the  Lord-Keeper,  they  were  pretented  to  the  Houfe,  and  are  as  fol- 
low : 


Tie  Accufalhn  and  Impeachment  of  John  f Lord  Finch,  Baron  of 
Fordwich,  Lord-Keeper  of  the  Great  Seal  of  England,  by  the 
Houfe  of  Commons. 

Imprimis,  “T  HAT  the  faid  John  Lord  Finch,  Baron  of  Fordwicb , Lord- 
1 Keeper,  (Ac.  hath  traitoroufly  and  wickedly  endeavoured 
to  fubvert  the  fundamental  Laws  and  eftablifhed  Government  of  the 
Realm  of  England,  and  inftead  thereof  to  introduce  an  arbitrary,  tyranni- 
cal Government  againft  Law  ; which  he  hath  declared  by  traitorous  and 
wicked  words,  counfels,  opinions,  judgments,  practices  and  z&ions. 

II.  That  in  purfuancc  of  thofc  his  traitorous  and  wicked  purpofes,  he 
did  in  the  third  and  fourth  year  of  his  Mitjefty’s  reign,  or  one  of  them,  be- 
ing then  Speaker  of  the  Commons  Houfe  of  Parliament,  contrary  to  the 
commands  of  the  Houfe  then  affembled  and  fitting,  deny  and  hinder  the 
reading  cf  fome  things  which  the  laid  Houfe  of  Commons  required  to  be 
read,  for  the  fafety  of  the  King  and  Kingdom,  and  prefervation  of  the  Re- 


ligion of  this  Realm ; and  did  forbid  all  the  Members  of  the  Houfe  to 
fpealr,  and  faid  that  if  any  did  offer  to  I'peak,  he  would  rife  and  go  away, 
and  laid  nothing  fhould  be  done  in  the  Houfe;  and  did  offer  to  rife  and 
go  away,  and  did  thereby  and  otherwife,  as  much  as  in  him  lay,  endeavour 
to  fubvert  the  ancient  and  undoubted  rights  and  courfe  of  Parlia- 
ment. 

III.  Thathe  being  of  his  Majefty’s  Council  at  the  Juftice  Seat,  held  for 
the  County  of  Ejjix,  in  the  month  of  OHober , in  the  toth  year  of  his  now 
Majefty’s  reign,  at  Stratford- Langton  in  the  fame  County,  being  then  of 
his'Majefty’s  Council,  in  that  fervice  did  pradtife  by  unlawful  means  to 
enlarge  the  Foreft  of  that  County  many  Miles  beyond  the  known  bounds 
thereof,  as  they  had  been  enjoyed  near  300  years,  contrary  to  the  Law  and 
to  the  Charter  of  the  liberties  of  the  Foreft,  and  other  Charters  and  di  vers 
Ach  of  Parliament : and  for  eflx&ing  the  fame  did  unlawfully  cauf  and 
procure  undue  return  to  be  made  of  Jurors,  and  great  numbers  of  other 
perfons  who  were  unfworn,  to  be  joined  to  them  of  the  Jury,  and  threat- 
ened and  awed  the  faid  Jurors  to  give  a verdiift  for  the  King,  and  by  un- 
lawful means  did  furprize  the  County,  that  they  might  not  make  defence,' 
and  did  ufe  fcveral  menacing  wicked  Ipeechcs  and  actions  to  the  Jury  and 
others,  for  obtaining  his  unjuft  purpofe  aforefaid.  And  after  verdict  ob- 
tained for  the  King  in  the  month  of  April  following  (at  which  time  the 
faid  Juftice-feat  was  called  by  adjournment),  the  faid  John  Finch,  then  Lord 
Chicf-Juftice  of  his  Majefty’s  Court  of  Common- Fleas,  and  one  of  the 
Judges  affiftants  for  them;  he  continued  by  farther  unlawful  and  unjuft 
practices,  to  maintain  and  confirm  the  faid  verdidt,  and  did  then  and  there, 
being  affiftant  to  the  Juftice  in  Eyre,  advife  the  refufal  of  the  traverfe  of- 
fered by  the  County,  and  all  their  evidences,  but  only  what  they  fhould 
verbally  deliver;  which  was  refufed  accordingly. 

IV.  That  he  about  the  month  of  November,  1635,  being  then  Lord 
Chief-Jufticeof  the  Common-Pleas , and  having  taken  an  Oath  for  due  ad- 
miniftration  0/  Juftice  to  his  Majefty’s  liege  people,  according  to  the  Laws 
and  Statutes  of  the  Realm,  contrived  an  opinion  in  hac  verba,  (when  the 
good  and  fafety,  lAc.  Fide  State-Trials , Vol.I.)  and  did  fubferibe  his  name 
to  that  opinion,  and  by  perfuaftons,  threats,  and  falfe  fuggeftions,  did  foli- 
cit  and  procure  Sir  John  Bramjlont,  Knight,  then  and  now  Lord  Chief- 
Juftice  of  England-,  Sir  Humphrey  Davenport,  Knight,  Lord  Chief-Baron 
of  his  Majefty’s  Court  of  Exchequer ; Sir  Richard  Hutton,  Knight,  late 
one  of  the  Juftices  of  his  Majefty’s  Court  of  Common-Pitas-,  Sis  John 
Denham,  Knight,  late  one  of  the  Barons  of  his  Majefty’s  Court  of’£.v- 
ehequer  -.  Sir  fFidiam  Jones,  Knight,  late  one  of  the  Juftices  of  the  faid 
Court  of  King's- Bench-,  Sit  George  Crake,  Knight,  then  and  now  one  of 
the  Judges  of  the  faid  Court  of  King' s Bench -,  Sir  Thomas  Tm or, 
Knight,  then  and  now  one  of  the  Barons  of  the  Exchequer ; Sir  Gecrge 
Vernon , Knight,  late  one  of  the  Juftices  of  the  faid  Court  of  Common- 
Pleas,  Sir  Robert  Berkley,  Knight,  then  and  now  one  of  the  Juftices  of 
the  faid  Court  of  King’s  bench-.  Sir  Francis  Crawley,  Knight,  then  and 
now  one  of  the  Juftices  of  the  faid  Court  of  Common- p leas ; Sir  Ri- 
chard Wtjlon,  K night,  then  and  now  one  of  the  Barons  of  the  faid 
Court  of  Exihcquu- ; feme  01  one  ot  them  ro  lubfcribe,  with  their  names, 
the  faid  opinion  prelently,  and  enjoined  them  fevcrally  fome  or  one  of  them 
fecrecy,  upon  their  Allegiance. 

V.  That  he  the  fifth  day  of  June,  then  being  Lord  Chief-Juftice  of 
the  faid  Court  of  Common-Picas , lubferibeu  an  extrajudicial  opinion  in 
aufwcr  to  queftions  in  a Letter  from  his  Majefty,  ui  h.ec  verba,  &c.  V’ol.  1. 
page^Xq. 

And  that  he  contrived  the  faid  queftions  ; and  procured  the  faid  Letter 
from  his  Majefty  : And  whereas  the  faid  Juftice  Hutton  and  Juftice  Croke 
declared  to  him  their  opinions  to  the  contrary;  yet  he  required  and  preffed 
them  to  fubferibe,  upon  his  promife  that  he  would  let  his  Majefty  know 
the  truth  of  their  opinions,  notwithftanding  fuch  fubfcripcions;  which 
neverthelefshedid  not  make  known  to  his  Majefty,  but  delivered  the  fame 
to  his  Majefty  as  the  opinion  of  all  the  Judges. 

VI.  That  he  being  Lord  Chief-Jufhce  or  the  faid  Court  of  Common- 
Pleas,  delivered  his  opinion  in  the  Exchequer-Chamber  againft  Mr.  Hampden 
in  the  cafe  of  Ship-money;  that  he  the  faid  Mr.  Hampden  upon  the  mat- 
ter and  fubftanceof  the  cafe  was  chargeable  with  the  money  then  in  quef- 
tion  ; a Copy  of  which  proceedings  the  Commons  will  deliver  to  your 
Lordfhips  : and  did  folicit  and  threaten  the  faid  Judges,  fome  or  one  of 
them,  to  deliver  their  opinions  in  like  manner  againft  Mr.  Hampden.  And 
after  the  faid  Baron  Denham  had  delivered  his  opinion  for  Mr.  Hampden  -, 
the  faid  Lord  Finch  repaired  purpofely  to  the  faid  Baron  Denham’s,  cham- 
ber in  Serjeants- Inn  in  Fleet-Jlrcet ; and  after  the  faid  Mr.  Baron  Denham 
had  declared  and  exprefled  his  opinion,  urged  him  to  retraiSt  the  faid  opi- 
nion ; which  he  refufing,  was  threatened  by  the  faid  Lord  Finch,  bccaule 
he  refufed. 

VII.  That  he  being  then  Lord  Chief-Juftice  of  the  Court  of  Common- 
Pleas  declared  and  publifhed  in  the  Exchequer-Chamber  and  IVeJlern  Cir- 
cuit where  he  went  Judge  ; that  the  King's  right  to  Ship-money,  as  afore- 
faid, was  fo  inherent  a right  to  the  Crown,  as  an  A£t  of  Parliament  could 
not  take  it  away ; and  with  divers  malicious  fpeeches  inveighed  againft',' 
and  threatned  all  fuch  as  refufed  to  pay  Ship-money:  all  which  opinions 
contained  in  the  fourth,  fifth  and  fixth  Articles,  arc  againft  the  Law  of  the 
Realm,  the  Subjects  right  of  property,  and  contrary  to  former  refolurioiis 
in  Parliament,  and  to  the  Petition  of  Right : wh'ch  laid  refolutions  and 
Petition  of  Right  were  well  known  to  him  refolved  and  enabled  in  Patlia- 
ment.  when  he  was  Speaker  of  the  Commons  Houfe  of  Parlian.  nt. 

VIII.  That  he  being  Lord  Chief-Juftice  of  the  Court  of  C-.mmcn-Pltat 
did  take  the  general  practice  of  that  Court  to  his  private  chamber  ; and 
that  he  fent  warrants  into  all  or  many  Shires  of  England  to  fcveral  men^ 
as  to  Francis  Giles  of  the  County  of  Devon,  Robert  Ben  fan  of  the  County 
of  York,  Attornies  of  that  Court,  and  to  divers  othe.s,  to  releafc  all  per- 
fons arrefted  on  any  outlawry  for  about  forty  {hillings  foes  ; whereas  none 
by  Law  fo  arrefted  can  be  bailed  or  releafed  without  fuperfedeas  under 
feal,  or  reverfal. 


* Lord  Clarendon  in  bis  Hiftorv,  Vol.  T.  png.  71.  (8vo  Edition)  lays,  Undoubtedly  my  Lord  Ruofc’slSpeech  in  the  Exchequer  Chamber  made  Ship-money  much  more  abhorred 
and  formidable  than  all  the  Commitments  by  the  Council-Table,  and  all  the  Diflrcfles  taken  by  the  Sheriffs  in  England.  And  pag.  SA-  lays,  he  took  up  Ship-money  where 
Mi.  Key  left  it,  and  being  a Judge  carried  it  up  to  that  Pinuacle,  from  whence  he  almoll  broke  his  own  Meek,  having  in  bis  Journey  thither  had  too  much  influence  on  his 
Brethren  to  induce  them  to  concur  in  a Judgment  they  had  all  caufc  to  repent.  To  which  his  Declaration,  after  lie  was  Keeper  of  the  Great  Seal  of  England-  mull  !>c  added, 
Opon  Demurrer  put  in  to  a Bill  before  him,  which  had  no  other  Equity  in  it,  than  an  order  of  the  Lords  of  the  Council:  “ That  whilft  he  wa*  Keeper,  no  man  lliouid  be 
fo  faucy  as  to  difpute  thofe  Orders,  but  that  the  wifdom  of  that  Board  fhoulil  he  always  ground  enough  for  him  to  mal  e a Decr  ee  in  Char. at}." 

t Sir  John  Finch  was  a man  exceedingly  obnoxious  to  the  People,  upon  the  bufincU  of  Ship-money ; and  tipt  uf  icputatioc  and  Authority  enough  to  cuuntcnance  and 
advance  the  King's  Service.  Lord  Clarendon's liiflory,  Vol.1.  peg.  tjr.  ia  8vo. 

Vot.  VII.  Sf  IX.  Thac 
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IX.  That  he  being  Lord  Chief-Juftice  of  the  Court  of  Ctmteum-PUen, 
upon  a pretended  fuit  begun  in  A-ficbaelmtis-'Tcrm,  in  the  nth  year  of  his 
Majefty’s  reign,  although  there  was  no  plaint  or  declaration  againlt  him, 
did  notorioufly,  and  contrary  to  all  Law  and  Jut! ice,  by  threats,  menaces, 
and  imprisonment,  compel  Thvmat  Laurence , an  Executor,  to  pay  nineteen 
pound  twelve  (hillings ; and  likcwife  caufcd  Richard  Bernard,  being  only 
Overfeer  of  tbc  laft  Will  of  that  Teflator,  to  be  arrefted  for  the  payment 
of  tbc  faid  money,  contrary  to  the  advice  of  the  reft  of  the  Judges  ol  that 
Court,  and  agair.rtthc  known  and  ordinary  courfeof  Juftice,  and  his  faid 
Oath  and  Knowledge : and  denied  his  Majefty’s  fubjects,  the  common  and 
ordinary  Juftice  of  this  Realm,  as  to  Mr.  Limerick , and  others;  and  for 
his  private  benefit  endamaged  and  ruined  theeftates  of  very  many  of  his  Ma- 
jefty’s fu  Ejects,  contrary  to  his  Oath  and  Knowledge. 

X.  That  he  being  Lord-Keeper  of  the  Great  Seal  ol  England,  and  fworn 
one  of  his  Majeft)'s"Privy-Councii,  did  by  falfeand  malicious  (landers  la- 
bour to  incenlc  his  Majefty  againft  Parliaments,  and  did  frame  and  advife 
the  publifbing  the  Declaration  after  the  dido! ution  of  the  laft  Parliament. 

All  w hichTreafons  and  Mifdeineanors  above-mentioned,  were  done  and 
committed  by  the  laid  John  Lord  Finch,  Baron  of  Fordwicb , Lord-Keeper 
of  the  Great  Seal  of  England-,  and  thereby  he  the  aforefaid  Finch  hath  trai- 
torouflv,  and  contrary  to  his  Allegiance  laboured  to  lay  imputations  3nd 
fcandals  upon  his  Majefty’s  Government,  and  to  alienate  the  hearts  of  his 
Majefty’s  liege  People  from  his  Majefty,  and  to  fet  a divifion  between  them, 
and  to  ruin  and  deftrov  hi,  Majefty’s  Realm  of  England ; for  which  they 
do  impeach  him  the  faid  Lord  Finch,  Baron  of  Fordwicb,  Lord-Keeper  of 
the  Great  Seal  of  England , of  High-T reafon  againft  our  fovereign  Lord  the 
Kine,  his  Crown  and  Dignity,  of  the  Mifdrmcauors  above- mentioned. 
And  the  faid  Ctmtrms  by  preteflatiin,  f.ving  to  themfelves  tbc  liberty  of  exhibit- 
ing, at  any  time  hereafter,  any  other  accufaticn  or  impeachment  againft  thejaid  Lord 
Einch,  and  alfo  oj  replying  to  theanfivrr,  that  the  faid  John  Lord  Finch  Jhull 
make  unto  the  faid  Articles,  or  to  any  of  them  ; and  of  offering  proof  of  tb:  premif- 
fes,  or  any  of  their  impeachments  or  accufaticns  that  Jball  be  exhibited  by  them,  as 
the  cafe  /hall,  according  to  the  courfe  of  Parliament.,  require  \ do  pray,  that  the 
faidiahn  Lord  Filicn,  Baron  of  Fordwicb,  Lord-Keeper  of  the  Great  Seal  of 
England,  may  be  put  to  anfwer  to  all  and  every  of  the  prewiffes,  and Juch  Pro- 
ceedings, Examinations , Trials,  and  Judgments,  as  may  be  upon  every  of  them, 
had  and  ufeel,  as  is  agreeable  to  Law  and  JuJlicc. 

After  reading  thtfc  Articles,  refolv’d  upon  the  Queftion, 

That  thefe  Articles  thus  read  and  ingrofs’d  (hall  be  fent  to  the  Lords,  in 
maintenance  of  the  Commons  charge  againft  John  Lord  Pinch  of  Fordwicb , 
late  Lord-Keeper  of  'he  Great  Seal  of  England. 

Mr.  A thur  Goodwin  is  appointed  to  go  up  with  a meflage  to  the  Lords  to 
a confetence  with  their  Lordfliips,  by  a Committee  of  both  Houfes,  con- 
cerning Articles  to  be  deliver’d  in  maintenance  of  the  Commons  accufation 
of  John  Lord  First  b of  Fordwicb,  late  Lord-Keeper  of  the  Great  Seal  of 
England-,  and  concerning  the  liberty  and  property  of  the  fubjcift. 

At  the  requeft  of  the  Lord  Falkland,  Mr.  Hyde  is  appointed  to  be  aflift- 
ant  unto  him,  for  the  reading  of  the  Articles  to  be  deliver’d  againft  the 
late  Lord-Keeper. 

Mr.  Goodwin  brought  anfwer,  that  according  to  the  order  of  thisHoufe, 
he  had  deliver’d  the  meflage  to  their  Lordfliips,  and  their  Lordfliips  will 
give  a meeting  to-morrow  morning,  at  nine  of  the  Clock,  by  a Commit- 
tee of  the  whole  Houfe,  as  is  defired. 

Accordingly  the  Articles  againft  the  Lord-Keeper  were  prefented  to 
the  Lords  ; and  after  reading  the  fame,  the  Lord  Falkland  fpoke  as  follows : 

My  Lords , 

THESE  Articles  againft  my  Lord  Finch  being  read,  I may  be  bold  to 
apply  that  of  the  Poet,  A 'll  refert  tales  verfus  qua  voce  leganlur  ; and  I 
doubt  not  but  your  Lordfliips  mult  be  of  the  lame  opinion,  of  which  the 
Houfe  of  Commons  appears  to  have  been,  by  the  choice  they  have  made 
of  me,  that  the  charge  1 have  brought  is  fuch,  as  needs  no  aflillancc  from 
the  brirger,  leaving  not  fo  much  as  the  colour  of  a colour  for  any  defence, 
including  all  poflible  evidence,  and  all  poffible  aggravation  (that  addition 
alone  excepted)  which  he  alone  could  make,  and  hath  made  ; I mean,  his 
confrfiioii,  included  in  his  flight. 

Here  are  many  and  mighty  Crimes,  Crimes  of  Supererogation,  (fo  that 
Hmh-Treafon  is  but  a part  of  his  charge)  purfuing  him  fervently  in  eve- 
ry fevcral  condition,  (bring  a filent  Speaker,  an  unjuft  Judge,  and  an  un- 
confcioiuble  Keeper).  That  his  life  appears  a perpetual  warfare  (by 
mines,  and  by  battery,  by  battle,  and  by  ftraraeem,)  againft  our  funda- 
mental Laws,  which  (by  his  own  confeffion)  fevcral  Conquefts  had  left 
untouch’d,  againft  the  excellent  conftitution  of  this  Kingdom,  which  hath 
made  it  appear  unto  ftrangers  rather  3n  Idea,  than  a real  Common- 
wealth, and  produced  the  honour  and  happinefs  of  this  to  be  a wonder  of 
every  other  Nation;  and  this  with  fuch  unfortunate  fuccefs,  that  as  he  al- 
ways intended  to  make  our  ruins  a ground  of  his  advancement,  fo  his  ad- 
vancement the  means  of  our  further  ruin. 

After  that,  contrary  to  the  further  end  of  his  place,  and  the  ending  of 
thatmectingin  which  he  held  bis  place,  he  had,  as  it  were,  gagg’d  the  Com- 
monwealth, taking  away  (to  his  power)  all  power  of  fpcech  from  that  Bo- 
dy, of  which  he  ought  to  have  been  the  mouth,  and  which  alone  can  per- 
fectly reprefent  the  condition  of  the  People,  whom  they  only  reprefent: 
which  if  he  had  not  done,  in  all  probability-,  what  fo  grave  and  judicious 
an  Aflembly  might  have  offered  to  theconlideration  of  fo  gracious  and  juft 
a Prince,  had  occafioned  the  redrefs  of  the  grievances  they  then  fullered, 
and  prevented  thofe  which  they  have  fince  endured,  according  to  the  an- 
cient maxim,  Odiffe  quos  leefeiis.  He  purfued  this  offence  towards  the  Par- 
liament, by  inveighing  againft  the  Members,  by  fcandalizing  their  proceed- 
jngs,  by  trampling  upon  their  A£b  and  Declarations,  by  ufurping  and  de- 
volving the  right,  by  diminifliing  and  abrogating  the  power,  both  of  that 
and  other  Parliaments,  and  making  them  (as  much  as  in  him  lay)  both 
ufclefs  and  odious  to  his  Majefty ; and  purfued  his  hatred  to  this  fountain 
ol  Juftice  by  corrupting  the  dreams  of  it,  the  Laws;  and  perverting  the 
conduit-pipes,  the  Judges. 

He  pra&ifed  the  annihilating  of  ancient  and  notorious  perambulations 
of  particular  Forefts,  the  better  to  prepare  himfclf  to  annihilate  the  an- 
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cient  and  notorious  perambulation  of  the  whole  Kingdom,  the  meiesand 
boundaries  between  the  liberties  of  the  fubjedt  and  (overeigti  power ; he 
endeavoured  Co  have  all  tenures  durante  beneplaeite,  to  bring  all  Law  froai 
his  Majefty’s  Courts  into  his  Majefty’s  bread ; he  gave  our  goods  to  the 
King,  our  lands  to  the  Deer,  our  liberties  to  his  Sheriffs  ; fo  that  there 
was  no  way  by  which  we  had  not  been  opprert,  and  deftroyed,  if  the  power 
of  this  perfon  had  been  equal  with  his  will,  or  that  the  will  of  his  Mujcfly 
had  been  equal  to  his  power. 

He  not  only  by  this  means  made  us  liable  to  all  the  effe&  of  an  Inva- 
fion  from  without,  but  (by  deftrudlion  of  our  liberties,  which  included 
the  deftrufHon  of  our  propriety,  which  included  the  deftru&ion  of  our  in- 
duff ry ) made  us  liable  to  the  terriblcft  of  all  Invafions,  that  of  want  and 
poverty.  So  that  if  what  he  plotted  had  taken  root,  and  he  made  it,  as 
fure  as  his  Declaration  could  make  it,  (whathimfelf  was  not.  Parliament- 
proof)  in  this  wealthy  and  happy  Kingdom,  there  could  have  been  left  no 
abundance  but  of  grievances  and  difeontentment,  no  fatfrfadlion  but 
amongft  the  guilty.  It  is  generally  obferved  of  the  Plague,  that  the  in- 
fection of  others  is  an  earneft,  and  conftant  defirc  of  all  that  are  feized 
by  it:  and  as  this  defign  refembles  that  difeafe,  in  the  ruin,  deftrudlion, 
and  defolation  it  would  have  wrought,  fo  it  feems  no  lefs  like  it  in  this 
effedt : he  having  fo  laboured  to  make  others  (hare  in  that  guilt,  that  his 
folicitacion  was  not  only  his  aCtion,  but  bis  works,  making  ufe  both  of  his 
authority,  his  intcreft,  and  importunity,  to  perfuade;  and  in  his  Majcf- 
tv’s  name  ( whofe  Piety  is  known  to  give  that  excellent  prerogative  to  his 
Perfon,  that  the  Law  gives  to  his  place,  not  to  be  able  to  do  wrong)  to 
threaten  the  reft  of  the  Judges,  to  fign  opinions  contrary  to  Law,  to  aflign 
anfwer:  contrary  to  their  opinions,  to  give  Judgment  which  they  ought 
not  to  have  given,  and  to  recant  Judgment  when  they  had  given  ic  as  they 
ought : fo  that  whofoever  confidcrs  his  care  of,  and  concernment,  both 
in  the  growth  and  in  the  immorality  of  this  project,  cannot  but  by  the 
fame  way,  by  which  the  wifeft  judgment  found  the  true  mother  of  the 
Child,  difeover  him  not  only  to  have  been  the  foftercr,  but  the  lather  of 
this  mod  pernicious  and  envious  defign. 

I (hall  not  need  to  obferve,  that  this  was  plotted  and  purfued  by  an 
Enghjhman againft  England,  (which  incrcafeth  the  Crime  in  no  lefs  degree 
than  Parricide  is  beyond  Murder)  that  this  was  done  in  (he  greateft  mat- 
ter joined  to  the  greateft  bond,  being  againft  the  general  Liberty,  and  pu- 
blic propriety,  by  a fworn  Judge  (and  if  drat  fait  itfelf,  becaufe  unfavou- 
ry,  the  Gofpcl  hath  defign’d  whither  ic  mull  be  caft)  that  he  poiicmed  our 
very  antidotes,  and  turned  our  guard  into  a dcftruciion,  making  Law  the 
ground  of  illegality  ; that  he  ufed  this  Law  not  only  againft  us,  but  againft 
itfelf,  making  it,  as  I may  fay,  Felodefe,  making  the  pretence  (for  lean 
fcarce  fav  the  appearance  of  it)  fo  to  contribute  to  the  utter  ruin  of  itfelf. 

I (hall  not  need  to  fay,  that  either  this  is  (or  can  be)  of  the  higheft 
kind,  and  in  the  higheft  degree  of  Parliamentary  Treafon,  a Treafon  which 
needs  not  a computation  of  many  feveral  actions,  which  alone  were  not 
Treafon,  to  prove  a Treafon  all  together,  and  by  thatdcmonftration  of  the 
intention,  to  make  that  formally  Treafon  which  were  materially  but  a 
mifdemeanor  : this  is  a Treafon  as  well  againft  the  King,  as  againft  the 
Kingdom  ; for  whatfoever  is  againft  the  whole,  is  undoubtedly  againft  the 
Head,  which  takes  from  his  Majefty  the  ground  of  his  rule,  the  Laws, 
(for  if  foundations  be  deftroyed,  the  pinnacles  are  moft  endangered)  which 
takes  from  his  Majefty  the  principal  honour  of  his  rule ; the  ruling  over 
Freemen,  a power  as  much  nobler  than  that  over  Villeins,  as  that  is  than 
that  ovcrBcafts  ; which  endeavoured  to  take  from  his  Majefty  the  princi- 
; pal  fupport  of  his  rule,  their  hearts  and  affections  over  whom  he  rules ; (a 
better  and  hirer  (Length  and  wall  to  tile  King,  than  the  fea  is  to  the  King- 
dom;) and  by  begetting  a mutual  diftruft,  and  by  that  a mutual  difaftcc- 
tion  between  them,  to  hazard  the  danger  even  of  the  deftrudlion  of  both. 

My  Lords , 

I (hall  the  lefs  need  to  prefs  this,  becaufe  as  it  were  unreafonable  in  any 
cafe  to  fufpedt  your  J uftice,  fo  here  efpecially,  where  your  intereft  fo  near- 
ly unites  you  ; your  great  (hare  in  pofleflions,  giving  you  an  equal  con- 
cernment in  propriety,  the  cure  and  pains  ufed  by  your  noble  Anceftors  in 
the  founding  and  aflerting  of  our  common  liberties  rendering  the  juft  de- 
fence of  them  your  moft  proper  and  peculiar  inheritance,  and  both  excit- 
ing to  oppofe  and  extirpate  all  fuch  defigns  as  did  introduce,  and  would 
have  fettled  an  arbitrary,  that  is,  an  intolerable  form  of  Government,  and 
have  made  even  your  Lordfliips  and  your  poftcrity  but  Right  Honourable 
Slaves. 

My  Lords , 

I will  fpend  no  more  words,  ludlando  cum  larva , in  accufing  the  Ghoft  of 
a departed  perfon,  whom  his  Crimes  accufe  more  than  I can  do,  and  his 
abfcncc  accufeth  no  lefs  than  his  Crime.  Neither  will  I excufe  the  length 
of  what  I have  faid,  becaufe  I cannot  add  to  an  excufc,  without  adding  to 
the  fault,  or  my  own  imperfections,  either  in  the  matter  or  manner  of  it  ; 
which  I know  mull  appear  the  greater,  by  being  compared  with  that 
learned  Gentleman’s  great  ability,  who  hath  preceded  me  at  this  time  : I 
will  only  defire,  by  the  command,  and  in  the  behalf  of  the  Houfe  of  Com- 
mons, that  thefe  proceedings  againft  the  Lord  Finch  may  be  put  in  fo 
fpeedy  a way  of  difpatch,  as  in  (ueb  cafes  the  courfe  of  Parliament  will  al- 
low. 

The  fame  day,  (he  Commons  order’d  thanks  to  be  returned  from  the 
Houfe  to  Mr.  St.  John,  Mr.  Whitlock,  the  Lord  Falkland,  and  Mr.  Hyde,  for 
die  great  fervice  they  have  perform’d  to  the  honour  of  the  Houfe,  and  good 
of  the  Commonwealth,  in  the  transferring  the  Articles  againft  the  late 
Lord  -Keeper. 

Jan.  30.  It  was  ordered  by  the  Lords,  that  fuch  Judges  as  the  Houfe  of 
Commons  (hall  defire,  are  to  be  examined  in  the  cafe  of  the  Lord  Pinch, 
by  the  fame  deputed  Lords  as  were  appointed  in  the  Earl  of  Strafford ’ s cafe  : 
but  the  Judges  are  not  to  be  examin’d  upon  any  thing  to  accufe  thcra- 
felves. 

Feb.  15.  The  Houfe  of  Lords  thought  fit,  that  a Proclamation  do  iflue 
out  to  fummon  the  Lord  Finch,  late  Lord-Keeper,  perfonaliy  to  appear 
■ 4.  before 
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before  the  Lords  in  Parliament;  to  anfwer  an  Accufation  of  High-Trea-  I him,  and  he  endured  eight  Years  Banilhment, and  Compositions  amount- 
fon  brought  againft  him  by  the  Commons.  ing  to  about  7000  /.  But  lived  to  fee  the  horrid  Murder  of  King  Charles  I. 

But  his  Lordfliip  never  thought  fit  to  furrender  himfelf,  and  the  Civil  and  the  happy  Restoration  of  King  Charles  II. 

War  foon  after  breaking  out,  there  was  no  further  Prorccdings  againft  I 


XXII.  Two  J udgments  of  the  Lords  affembled  in  Parliament,  in  1647,  againft  Join  Morris,  alias 
Poyntz , Mary  his  Wife,  Ifabel  Smith,  Leonard  Darby,  and  John  Harris,  for  forging,  fram- 
ing, and  publiihing  a Copy  of  a pretended  Aft  of  Parliament. 


Die  Mortis,  21  Sep  tank.  1647. 

WHEREAS  John  Brown,  Efq.  Clerk  of  the  Parliaments,  did 
the  25th  Day  of  June , 1647,  exhibit  a Charge  before  the  Lords 
in  Parliament,  againft  John  Morris , alias  Poyntz,  Mary  his 
Wife,  Ifabel  Smith,  Leonard  Darby,  and  John  Harris , for  forging,  fram- 
ing, and  publishing  a Copy  of  a pretcndcJ  Aft  of  Parliament,  alledged  to 
h< vc  been  made  in  the  43d  of  Elizabeth,  and  entitled,  An  Jet  to  enable  and 
mute  good  a Conveyance  and  JJfurance  made  of  the  Manors  of  Chipping-Ongcr, 
Northokcnden,  Southokcnucn,  and  other  Lands  in  the  County  of  ESTex,  and 
Braves- Marks,  alias  Buries-Marks,  in  London,  by  James  Morris,  Efq.  and 
Gabriel  Poyntz,  Efq.  to  John  Morris,  alias  Poyntz,  and  his  Heirs-,  and 
to  ejlcbljh  the  Jlid  Manors  upon  the  faid  John  Morris,  alias  Poyntz,  and  his 
Heirs , according  to  the  feed  Conveyance  ; Whereas  in  Truth  there  neither  is, 
nor  ever  W3S  any  fucb  Act  of  Parliament.  And  for  forging  and  counter- 
teiting  his  Hand-writing,  and  I'ubfcribing  to  the  faid  Copy,  John  Brown, 
Cleric.  Parliamenterum.  Ami  the  better  to  colour  their  leud  Practices, 
have  charged  the  faid  John  Brown  with  the  Lofs  of  the  faid  Record,  and 
denying  of  his  own  Hand.  And  whereas  Sir  Adam  Littleton,  Bart,  who 
hid  good  Title  to  Part  of  the  faid  Manors  and  Lands,  as  in  right  of 
Dame  Audery,  his  Wife,  whofc  Inheritance  thereunto  was  fought  to  be 
impeached  by  the  faid  Copy  of  the  faid  pretended  Aft  oS  Parliament,  com- 

f Lined  iikcwife  againft  the  faid  Pcrfons  before  their  Lordlhips,  for  the  faid 
orgery  and  Publication  ; in  that  the  faid  John  AI. nil,  Leonard  Di.rby, 
John  Elan  is,  and  Jjabel  Smith,  did  produce  the  faid  Copy  at  Chelmsford, 
at  Lent-  Ali.zes,  in  1646,  for  the  County  of  Ejfex  ; at  a Trial  in  an  Ejec- 
lione  Firn.ee,  brought  by  Thomas  Smith , HuSband  of  the  faid  Ifabel,  and 
l.eSTcc  of  the  faid  John  Morris , againft  Jo  fas  Clarke,  Tenant  to  the  faid 
Sir  Adam  Littleton , of  Part  of  the  faid  Lands  contained  in  the  faid  pre- 
tended Aft,  and  did  plead  and  affirm  the  fame  to  be  a true  Copy  of  a»  Aft 
of  Parliament : And  the  faid  Darby  and  Harris  did  falfcly  and  perjurioufly 
Swear  in  open  Court  at  the  faid  Trial,  that  they  had  examined  the  faid 
Copy,  by  them  produced,  with  the  Record  of  the  faid  pretended  Aft,  in 
the  Office  of  the  Clerk  of  the  Parliament ; and  did  there  alfo  fallly  and 
Bctjurioufly  fwear,  that  they  did  Shew  that  Writing  to  the  Clerk  of  the 
Parliament,  and  that  he  did  acknowledge  the  faid  Writing  to  be  his  own 
Hand  ; whereas  in  Truth  the  faid  Subscription  to  the  faid  pretended  Aft 
of  Parliament  is  counterfeit,  and  none  of  the  faid  Clerk  of  the  Parlia- 
ment’s Hand.  And  the  faid  Sir  Adam  further  complained  of  an  Exem- 
plification under  the  Great  Seal  of  England,  for  countenancing  the  faid 
forged  Copy  of  the  faid  pretended  Aft,  by  fnmr  undue  Means  by  the  faid 
Patties  thereunto  affixed,  of  the  Parties  Shewing,  whereof  Proof  was 
made  before  their  Lordlhips. 

All  which  beingCrimcs  of  a very  high  and  tranfeendant  Nature,  and  do 
concern  the  publickjuftice  of  the  Kingdom,  and  of  this  honourable  Houfe, 
the  Supreme  ft  Judicatory  of  this  Kingdom;  that  Afts  of  Parliament,  the 
bighcft  Rccoids  in  this  Kingdom,  lbould  be  framed,  invented,  forged, 
and  given  in  Evidence,  and  published  as  true  Afts  of  Parliament ; and  the 
Hand  of  the  Clerk  of  the  Parliament,  a fworn  Officer,  forged,  counter- 
feited,  and  fubferibed  to  the  fame ; as  that  if  fuch  a bold  and  audacious 
Aft  Should  not  be  Severely  punilhed,  no  Man  can  be  fafe  in  his  Life,  Per- 
son or  Eftate  : The  faid  John  Brown,  and  Sir  Adam  Littleton , defired  that 
the  Pcrfons  aforefaid  might  forthwith  anfwer  the  faid  Charges;  and  that 
their  Lordlhips  would  inflift  fuch  exemplary  Punifhmenl  upon  the  Offen- 
ders, as  m-iy  deter  the  like  Attempts  and  leud  Praftices  in  others,  and 
give  fuch  fitting  Reparations  as  their  Lordfliips  in  their  Wifdom  Should 
think  meet. 

Whereupon  the  Pcrfons  aferefaid  put  in  their  Anfwers  to  the  Premifes, 
and  pleaded  Net  Guilty  ; and  after  the  Cafe  had  been  divers  Days  fully 
beard  by  Counfcl  on  both  Sides,  and  Witneffes  produced  at  this  Bar,  and 
the  whole  Matter  after  thoroughly  weighed,  debated,  and  fully  con- 
sidered cf  by  the  Houfe;  the  Lords  in  Parliament  affembled,  being  fully 
Satis fied  of  the  Guilt  of  the  faid  Pcrfons,  for  the  aforefaid  high  Crimes 
charged  againft  them,  do  award  and  adjudge, 

1.  That  the  faid  John  Morris,  alias  Poyntz,  Shall  pay  as  a Fine  to  our 
Sovereign  Lord  the  King  the  Sum  of  icoo/.  Ijubtl Smith  200/.  Leonard 
Darby  4CO  /.  and  John  Harris  400  I. 

2-  That  the  laid  Parties  Shall  pay  to  John  Brown,  Efq.  Clerk  of  the 
Parliament,  for  his  Damages,  500  l. 

3.  That  all  the  faid  Parties  Shall,  before  their  Enlargement  out  of  Pri- 
fon,  |jc  bound  to  their  good  Behaviour  during  their  Lives,  before  foracone 
cf  his  Majcfty’s  Jufticts  of  his  Bench  at  IVejlrninJltr,  with  good  Sureties. 

4.  That  the  faid  Copy  of  the  pretended  Aft  of  Parliament,  falfly  affirm- 
'd upon  Oath,  to  have  been  fubferibed  with  the  Name  of  the  faid  Clerk 
She  Parliament,  entitled,  An  AP.  to  enable  and  make  good  a Conveyance  and 
AJfirar.ee,  mode  f the  Manors  of  Chipping-Onger,  Northokcnden,  South- 
oketwj,  nra  ov  er  Lands  in  the  County  of  Effcx -,  end  Braves  Marks,  alias 
“uric.  Marks,  m London;  by  James  Morris,  Efq.  Gabriel  Poyntz,  Efq. 
John  Morris,  alias  Poyntz,  a-d  his  Heirs,  and  to  ejiablifh  the  faid  Ma- 
t.fcis  thejuul  John  Motris,  alias  Poyntz,  and  bis  Heirs,  according  to 
Cjrncyar.ee ; is  hereby  declared  to  be  forged  and  counterfeit ; and 


'SnU^e'r  ^ori^^1'Ps  adjudged  and  decreed  to  be  for  ever  damned  and  can- 
cellcd,  and  never  to  be  pleaded  in  any  Court  or  Caufe  whatsoever ; nor 
to  be  admitted  to  be  given  in  Evidence ; there  being  no  Record  of  fuch 
pretended  Aft  of  Parliament  to  warrant  the  fame. 

5.  That  all  the  faid  fevcral  Perfons  hereby  adjudged  guilty  of  the  faid 

Crimes,  Shall  ever  hereafter  be  made  uncapablc  to  be  Witneffes  in  any 
Caufe  whatfoever.  7 

6.  That  John  Brown,  Efq.  Clerk  of  the  Parliament,  is,  in  the  Judg- 
ment of  this  Houfe,  free  and  dear  of  and  from  all  and  every  the  Afper- 
fions,  Falfuies,  and  Charges  of  the  laid  John  Morris,  alias  Poyntz,  Ifabel 
Smith,  Leonard  Darby,  and  John  Harris,  charged,  uttered,  divulged,  and 
given  out  by  them  againft  him,  concerning  the  Matters  herein  mentioned. 
And  that  this  Judgment  Shall  be  openly  read  and  published  in  the  Face  of 
the  County  of  Ejfex,  at  the  next  Affizes  to  be  held  for  that  County. 

the  faid  Parties  Shall  bring,  or  caufe  to  be  brought  into  this 
Houfe  by  the  firft  Day  of  Oeiober  next,  one  Exemplification  under  the 
Great  Seal  of  England,  concerning  the  Manor  of  Little  Mundtn,  in  the 
County  of  Hertford-,  and  the  aforelaid  Exemplification  of  the  faid  coun- 
terfeit Aft  of  Parliament,  to  which  the  Great  Seal  of  England  is  charged 
to  have  been  unduly  and  fraudulently" affixed,  that  fo  the  forefaid  forged 
Exemplification  may  be  cancelled  and  vacated. 

8.  That  they  Shall  be  impriloned  during  the  Pleafure  of  this  Houfe. 

Job.  Brown , C/er.  Parliamenterum. 


Die  Mortis,  2 d DU  Novemb.  1647. 

HERE  AS  the  Lords  in  Parliament  affembled,  upon  the  21ft  of  Sep- 
tember laft,  gave  Judgment  concerning  a Copy  of  a pretended  Aft 
of  Parliament,  entitled.  An  Ail  to  enable  and  make  good  a Conveyance  and 
Ajfuranee,  made  of  the  Manors  </ Chipping-Onger,  NorthokenJen,  South- 
okenden,  and  other  Lands  in  the  County  c/hffex  ; and  Beavcs-Ma/ks,  alias 
Buries-Marks,  in  London,  by  James  Morris,  Efq.  Gabiiel  Poyntz,  Efq. 
to  John  Morris,  alias  Poyntz,  and  his  Heirs,  and  to  ejlablijh  the  faid  Ma- 
nors upon  the  faid  John  Morris  alias  Poyntz,  and  his  Heirs,  according  to  the 
faid  Conveyance ; and  declared  the  fame  to  be  forged  and  counterfeit,  and 
there  to  be  for  ever  damned  and  cancelled,  as  by  the  faid  Judgment ’more 
at  large  appeareth. 

And  whereas  Dame  Audery  Littleton,  late  Wife  of  Sir  Adam  Littleton 
deceafcd.  Sir  Folke  Grevil,  Knt.  and  Maurice  Barrow,  Efq.  by  their  Pe- 
tition exhibited  before  the  Lords  in  Parliament,  complained/ that  not- 
withftanding  the  faid  Judgment,  one  Ifabel  Smith  (a  Pcrfon  fentenced  by 
their  Lordlhips,  and  committed  to  Newgate  for  the  faid  Forgery)  hiving 
procured  the  faid  forged  Aft  of  Parliament,  and  other  forced  Writings 
viz.  three  Fines  of  the  Lands  contained  in  the  faid  forged  Aft,  and  .1  for- 
ged Pleading,  fitting  forth  the  UR-sof  the  laid  forgen  Fines,  to  be  written 
m Parchment ; and  having  by  Some  flight  made  them  to  feem  as  if  they 
had  been  written  long  Since,  did  foift  and  Shuffle  in  the  fame  amonaft  other 
Evidences,  anu  Writings  remaining  in  the  Treafury  of  rhe  late  Court  of 
Wards  ; and  pretending  the  fame  to  be  found  there,  obtained  Copies  there- 
of under  the  Hand  of  Mr.  Audely,  Clerk  of  the  faid  Court,  hoping  there- 
by to  gain  fome  Credit  and  Authority  to  the  faid  Forgeries,  and  further 
to  impeach  the  Titles  of  the  Petitioners. 

To  which  Petition  the  faid  Ifabel  Smith  put  in  her  Anfwer,  and  a Day 
was  appointed  for  hearing  the  lame.  At  which  Day  the  faid  Ifabel  Smith 
being  prefent  at  the  Bar,  and  not  making  good  any  of  the  Particulars  in 
her  laid  Anfwer,  nor  giving  any  Satisfaftion  to  fuch  Queftions  as  were  by 
their  Lordlhips  demanded  of  her  concerning  the  fame  ; And  the  faid  fcveral 
Writings,  alter  full  Examination  by  hearing  of  Counfcl,  and  Witneffes 
produced  ; and  alfo  upon  View  of  the  faid  Writings  (being  by  their  Lord- 
lhips Order  brought  into  the  Houfe)  manifeftly  appearing  to  their  Lord- 
Ships  to  be  grofs  Forgeries : The  Lords  in  Parliament  affembled  to  de- 
clare, and  adjudge; 

That  the  faid  Parchment  Writings,  one  whereof  purporteth  a Fine  pre- 
tended to  be  levied  at  St.  Albans,  a die  far. Pi  Martini  in  quindtcim  dies 
Anno  37  Eliz.  between  James  Morris,  Elq.  and  John  Morris,  alias  Poyntz ! 
his  Son,  Plaintiffs,  and  Gabriel  Poyntz,  Efq.  and  IVilliam  Cults , Defen- 
dants ; of  the  Manor  of  Chipping-Onger,  and  other  Lands  and  Tenements, 
with  the  Appurtenances,  in  Chipping-Onger,  in  the  County  of  Ejfex .-  One 
other  whereof  purporteth  a Fine  pretended  to  be  levied  at  St.  Albans,  a 
diefanPi  Martini  in  quindecim  dies , Anno  37  Eliz.  between  James  Morris, 
Elq.  and  John  Morris , alias  Poyntz,  bis  Son,  Plaintiffs;  and  Gabriel 
Poyntz,  Elq.  and  Wiliam  Cults,  Defendants;  of  the  Manors  of  Nortbok- 
tnden,  Poyntz,  and  Graves,  with  the  Appurtenances,  and  of  divers  Mef- 
fuages.  Cottages,  Mills,  Lands,  Meadows,  Paftures,  and  other  Heredi- 
taments in  Northwckeriden,  alias  Northokenden,  Southwokenden,  alias  Soutb- 
ckenden,  Avely,  Upmirjler,  alias  Upmifer,  Southweal,  Brentwood,  alias 
Burntwood,  {Farley,  alias  IVarlty  Magna,  Cbilder  ditch.  Buff  an.  Bow  n ton 
alias  Bunion,  Eajl  Thorne  don,  IVtfi  Thomtdon,  IVeJl  Thurreck,  Grays  Thur- 
rock, Cbawdwe/l,  Styferd,  alias  Stifrrd,  Home-church,  Bajfldon , and 
Cranium,  and  of  the  Rectory  of  Nortbwokenden,  alias  Northokenden,  with 
the  Appurtenances,  in  the  faid  County  of  Ejfex. 

One 
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One  other  whereof  purporteth  a fine  pretended  to  be  levied  at  St.  Albans 
0 die  Sith&i  Martini  in  quindecim  diet,  Anns  37  Elia,  between  James  Mor- 
ris, Efq.  Jf»  Altrrii  alias  Poyntz,  his  Son,  Plaintiff's ; and  Gabriel  Poyntz, 
Efq.  and  William  Cults , Efq.  befendants ; of  four  Melluages,  fix  Gardens, 
and  two  Acres  of  Land  with  the  appurtenances,  in  the  Parifh  of  St. 
Katherine  Cree-Church,  London. 

One  other  of  the  fail)  Parchment  writings  purporteth  a pleading,  fetting 
forth  the  ufes  of  the  fiiid  fines,  and  beginning  in  thefe  words,  (viz.) 
Eflex.  (T.  In  memorandum  dr  Banco , Anm  tr'utfimt  odlavo  Elizabeth,  viz. 
inter  Retard.  T.tmini  fundi i Trinitatis  Rollo  xxi.  ex  parte  Reardattonum  in 
Ter.  mavin.  inter  alia  eontinetur  ut  fequilvr , viz.  Memorandum  quod  nuptr  in- 
Venitur  in  qnodatr.  R'.tlo  extradh.  dt  finibus  13  iffuis  Band  in  Termmo  Sandli 
Micbaelii  annis  Regni  Domirue  njbee  Elizabcthx,  tncefimo  Jexto  (3  feptimo, 
quod  Gabriel  Poyntz,  Efq.  (3c. 

And  one  other  whereof  purporteth  a Copy  of  a pretended  Act  of  Par- 
liament, intitled.  An  Adi  to  enable  and  make  good  a conveyance  and  ajfurance , 
made  of  the  M-tn.ri  j/'Chipping-Onger,Northokcnden,  Southokenden,  and 
other  Lands  in  the  County  of  EftVx  ; and  Bcavcs-Marks  alias  Burics-Marks 
in  London ; by  Janies  Morris,  Efq-,  and  Gabriel  Poyntz,  Efq-,  to  John 
Morris  alia,  Poyntz,  and  bit  Heirs,  and  to  ejlablijh  the  fetid  Manors  upon  the 
faid  John  Morris  aims  Poyntz,  and  bis  Heirs,  according  to  the  faid  convey- 
ance : Are  hereby  declared  to  be  forged  and  counterfeit,  and  arc  by  their 
Lordfhips  adjudged  and  decreed  to  be  for  ever  damned  and  cancelled,  and 
never  to  be  pleaded,  or  admitted  to  be  given  in  evidence  in  any  Court,  or 
Caufc  what  foe  vw : there  being  no  Record  of  any  fuch  Fines,  Pleading,  or 
Act  of  Parliament  to  warrant  the  fame;  nor  any  Term  then  held  at  St. 
Aibam,  when  the  faid  fines  were  pretended  to  be  levied  there. 

And  it  is  further  ordered  by  the  Lords  in  Parliament  afl'cmbled,  that  the 
faid  IfabeJ  Smith  ihall  by  the  27th  of  November  next  bring,  or  caufc  to  be 
brought  into  this  Houle,  the  Copies  of  the  faid  Parchment  writings,  (pre- 
tended to  be  found  in  the  Treafury  of  the  Court  of  Wards)  fubfcribid  by 
th*  faid  Mr.  Awdefy,  thatfo  the  fame  maybe  cancelled  and  vacated. 

John  Brown,  C/er.  Parliament  or  urn. 
Effcx  (T.  In  memorandum  dt  Banco , Anno  tricefnno  odlavo  Elizabeth,  viz. 

inter  Record.  Termini  Sandli  Trinitatis  Rollo  xxi.  ex  parte  Recordationum  in 

Tbefaurum  maiuu.  inter  alia  continetur  ut  fequitur,  viz. 

“ j\  /I  Lmorandum  quod  nuper  invenitur  in  quodam  Rollo  extra£l.  de 
“ 1VL  finibus  & iduisBanci  & Termini  Sanai  Michaelis  annis  Rcgni 
“ Domin*  noffrse  Elizabethan  tricelimo  fexto  & feptimo,  quod  Gabriel 
“ Poyntz,  Efq;  fecit  cum  prxdiiSla  Doinina  Regina  fincm  pro  concordia 
“ cum  Jacobi  Morris,  Efq;  & aliis  dc  Pl'ito  condic.  de  Manor  Chipping- 
“ Onger,  alias  Anger  ad  Caflrum,  cum  appurtenanc.  (3c." 


5 Novcmb.  1647. 

I have  fearched  the  Records  of  the  Common-Pleas , de  Termino  Sandli  Tri- 
tiital.  Anno  tricef  mo  odlavo  Reg.  Eliz.  Rol/o  vicefimo  pnmo,  and  do  find  that 
there  is  no  inrollment  of  any  fuch  Record  there,  as  is  above-mentioned. 

Per  Johanncm  Cocks,  Cleric. 

Thcfaur.  de  Com.  Banco. 

I have  fearched  in  the  Treafurcr's  Remembrancer’s  Office  in  the  Ex- 
chequer, amongft  the  Records  of  Trinity- T erm , Anno  xxxviii.  Regin*  Eliza- 
beth. Roll.  xxi.  but  do  not  find  that  there  is  any  fuch  Record  or  Inroll- 
ment, as  is  above-mentioned. 

T.  Ofbornc. 


6 May,  1647. 

TV/TEmorandum,  that  I Francis  Blake,  Keeper  of  the  Books  for  the  fearchers 
of  fines,  and  of  the  Records  thereof  in  the  Chirographer’s  Office, 
have  made  diligent  fearch  in  the  faid  Books,  and  amongft  the  faid  Records 
of  Mubatlmas-  Term,  35  and  36  Ehz.  and  all  the  Terms  after,  till  Hillary 
38  Eliz.  and  I can  find  no  fine  at  all  from  Gabriel  Poyntz  and  William  Cults, 
or  cither  of  them,  to  any  perfon  whatfoever,  of  any  Lands  in  the  Counties 
of  Effcx  or  London.  And  moreover,  1 find  by  the  faid  Records,  that  Mi- 
chaelmas-Term, 36  and  37  Eliz.  was  held  at  the  City  of  Wejlminjlcr,  and 
not  at  the  Town  of  St.  Albans.  All  which  I do  hereby  (at  the  requeft  of  Sir 
Adam  Poyntz,  alias  Littleton , Bart.)  certify  to  all  whom  itmay  concern. 

F.  Blake. 


Here  ends  the  Proceedings  of  the  Lords  againft  them. 


Soon  after  a fhort  Breviatc  of  Mr.  John  Morris's  cafe  was  drawn  up, 
and  delivered  to  his  Excellency  Sir  Thomas  Fairfax,  by  divers  of  the  Par- 
liament's Agents. 


May  it  pleafe  your  Excellency, 

BEING  deeply  opprefled  in  our  fpirits,  and  overburdened  in  ourfclves,  at 
the  manifold  and  doleful  outcries  and  complaints  of  the  people,  in  all 
parts  of  our  quarters  where  we  come,  uttered  againft  the  daily  preflures  and 


inroads  that  are  made  by  prerogative  and  arbitrary  violence  upon  their 
common  rights ; and  in  particular,  the  cry  and  mill-rable  moan  of  certain 
opprefled  Commoners,  to  wit,  of  John  Poyntz,  alias  Morris , Efq;  / label 
Smith,  John  Harris,  and  Leonard  Darby,  coining  unto  cur  Cars,  that  we 
could  not,  but  (as  in  duty  we  are  bound)  deeply  reprefent  their  mifcrable 
condition,  as  fellow-feelers  of  their oppreffions,  and  perfons  liable  (when 
we  come  into  their  fingle  capacity  of  Commons)  to  the  faid  mifehief ; and 
therefore  conceiving  it  our  duty  to  contribute  our  utmoft  endeavours  for  the 
remedy  of  the  fame,  wc  could  not  but  unburden  in  fomc  mcat'ure  our  fpi- 
rits unto  your  Excellency  in  their  behalfs,  who  in  fuch  a horrid  and  bar- 
barous manner  have  been  abulcd  and  fupplantcd  of  their  common  right,, 
by  a£ts  of  violence  and  force,  committed  by  John  Brown,  Clerk  un;o  the 
Houfc  of  Lords,  and  his  accomplices,  under  the  colour  of  fcveral  orders 
I furreptitioufly  by  mifinformations  gained  from  the  faid  Houfc,  to  the  high 
ufurpation  and  abufe  of  the  name  and  authority  of  Parliament,  in  per- 
mitting the  image  thereof  upon  his  own  prerogative,  outrage  and  violence, 
to  the  total  ruin  and  fupplant„tion  of  the  juft  freedoms,  and  birthright 
inheritance  of  the  faid  perfons,  as  the  fcvcral  papers  thereunto  fubjoined, 
for  the  full  information  of  your  Excellency,  do  demonftrate.  And  for 
more  certain  confirmation  of  our  premifes,  represented  by  the  fame,  be 
pleafed  toconfider,  that  whereas  the  aboveiaid  perfons  arc  aceufed,  con- 
demned, and  fentenced  by  the  Lords  (furprized  by  Brown's  mifrcprelen- 
tations  and  deluitons)  to  pay  2500/.  fine,  and  filter  imprifonoiem,  con- 
trary to  the  regular  courfe  of  the  Laws,  during  the  pleafurc  of  the  laid 
Houfc,  for  forging  and  framing  a copy  of  an  Act  of  Parliament,  touching 
the  eftate  of  the  faid  John  Poyntz  alias  Morris,  pretended  to  be  taken  out 
of  the  Office  of  the  laid  John  Brown,  with  his  hand  thereunto ; no  fuch 
original  Record  as  Brown  pretendeth  is  10  be  found  in  his  Office  : that 
futce  the  faid  accufation,  another  original  Record  of  the  faid  Ad  of  Par- 
liament, with  other  writings  and  evidences  for  the  faid  eftate,  is  found  in 
the  Court  of  Wards,  and  they  have  gained  copies  thereof,  examined  and 
lubfcribed  by  the  Mafter  of  the  faid  Court  and  his  Clerks,  the  which,  with 
their  hands  thereunto,  are  herewith  prefented  ; and  concerning  the  truth 
thereof,  three  of  us  can  alfogivc  it  upon  Oath,  that  the  wife  of  one  God- 
frey Cade,  now  prifoner  in  the  Fleet,  did  declare  unto  us,  that  the  laid  John 
Brown  went  to  die  Fleet  unto  her  hulband,  and  gave  him  twenty- five 
/hillings  in  hand,  and  promifed  him  five  pounds  more,  and  his  inlargemenc, 
to  fwear  at  the  Lords  Bar,  that  he  forged  the  copy  of  the  faid  Ait  ol’Par- 
liamenr,  and  counterfeited  the  Clerk’s  hand  unto  it;  and  the  faid  Cade  did 
alfo  confefs  the  fame. 


Wherefore  we  humbly  implore  that  your  Excellency  would  he  pleafed 
to  grant  the  faid  diftrefled  perfons  your  letter  of  requeft  unto  the  Parlia- 
ment, according  to  their  Petition,  herewith  directed  to  vour  Excellency, 
that  tfie  faid  perfons,  and  their  ad ver furies,  may  be  left  to  the  free  courle 
and  trial  at  Common  Law  ; and  that  in  the  mean  time,  till  thecontroverfy 
concerning  the  eftate  be  decided  at  Law,  the  faid  perfons  may  enjoy  their 
enlargement  upon  bail,  without  any  further  trouble  or  durance,"  and  the 
execution  of  their  fevere  fcmcnce  be  fufpended,  and  the  faid  Poyntz , alias 
Morris,  enjoy  peaceable  poffcffion  of  the  faid  eftate,  like  as  all  his  anceftors, 
from  the  days  of  Queen  Elizabeth,  have  done  before  him.  Which  requeft 
is  fo  reafonable  and  juft,  and  their  condition  fo  mifcrable,  defperate,  and 
dangerous,  and  of  fuch  concernment  to  the  whole  Commonwealth,  that 
no  man,  if  fuch  exorbitances  be  not  flopp’d  and  curb’d,  can  have  any  fe- 
curity  in  his  eftate  or  liberty,  that  wc  cannot  but  promife  to  ourfclves  your 
Excellency's  commiferation  of  their  condition,  and  readily  affent  unto 
their  juft  fiuit.  Thus  we  humbly  take  our  leave,  befeeching  your  favour- 
able confirmation  upon  ourboldnefs,  and  remain 
Tour  Excellency's  mojl  humble  . 

Servants  and  Soldiers t 


Lieut.  Gen.  R. 
Com.  Gen.  R. 

Col.  Whaley's. 


t Robert  Evcrard. 
| George  Sadler, 
t Georg/  Garret. 

\ Thomas  Beverly. 

{Matthew  Wr.aly. 
William  RuJJil. 
William  Sampfin, 
Richard  Daley. 


Col.  Rich’s. 


1 William  Hud/on 
| John  Dober. 


Col.  Fleetwood’s,  1 


I William  Prior. 

I Wiliam  Bryan. 

But  I don't  find  any  thing  farther  done  in  this  bufinefs. 


XXIII.  The  Trial  of  Col.  John  Morris  Governor  of  PontefraSl  Caftle  ; at  the  Aflizes  at  the 
Caftle  of  York , before  Mr.  John  Pulefton , and  Mr.  Baron  Thorpe , Juflices  of  Affize,  the  16th  of 
Augufty  Anno  Dom.  1649,  for  High-Treafon. 


COLONEL  Minis  being  demanded  to  hold  up  his  hand,  refufed, 
and  the  Indidhncnt  was  read  againft  him  for  Treafon,  for  le- 
vying War  againft  the  late  King  and  the  Parliament,  upon  Slat. 
75  Ed.  III.  The  Court  defired  him  to  plead  Guilty,  or  not  Not  Guilty. 
Col.  Morris.  My  Lords,  under  correction,  I conceive  this  Court  hath 


not  power  to  try  me  in  this  cafe;  I being  a martial  man,  I ought  to  be 
tried  by  a Council  of  War. 

Court.  Sir,  What  do  you  fay,  are  you  guilty  or  not  Guilty  ? This  is  the 
fecond  time  you  have  been  afked  : Sir,  if  you  will  not  anfwer  the  third 
time,  wc  fhall  know  what  to  do.  Are  you  guilty  or  not  guilty! 

+ ' Col- 
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for  High-Treafon. 


Col.  Morris,  My  Lords,  I frill  conceive  I ought  not  to  be  tried  here  ; I ! 
jf  I have  done  any  thing  worthy  of  death,  I appeal  to  a martial  Court,  to 
my  Lord  Fairfax , Major-General,  or  a general  Council  of  War:  you  | 
have  not  any  precedent  for  it,  either  for  you  to  try  mein  this  way,  or  me  1 
to  luffer  by  it. 

Court,  Are  you  guilty  or  not  guilty  ? This  is  the  third  time. 

Col.  Morris.  My  Lords,  if  your  Honours  will  force  me  to  plead,  I 
conceive  I am  nos  guilty. 

Court.  How  will  you  be  tryed  ? 

Col.  Morris.  My  Lords,  1 was  never  at  any  Bar  before,  I am  ignorant 
herein. 

Court.  Tell  him  what  to  fay.  [Upon  that , fame  near  him,  told  him , by 
God  and  his  Country.] 

Col.  Morris.  By  God  and  my  Country.  (After  that,  challenge  is  made 
for  Col.  Morris  to  except  again  11  any  of  the  Jury.)  [ Mr.  Brooke,  a gnat 
man  for  the  caufe , conus  frfi  returnea , to  bt  /worn  as  Foreman  of  the  Jury.] 
Col.  Morris.  My  LoiJs,  I except  again!!  this  Brooke. 

Court , Sir,  he  is  fworn,  and  you  fpcak  too  late. 

Col.  Morris.  My  Lord,  1 appeal  to  himfelf,  whether  he  be  fworn  or  no. 
Mr.  Briskt.  Sir,  1 am  not  to  anfwer  you,  but  the  Court.  My  Lord,  I 
did  not  kifs  the  Book. 

Court.  Sir,  that  is  no  matter,  it’s  hut  a ceremony. 

Col  .Morris.  My  Lords,  1 befeech  your  Honours  that  I may  except 
again!!  hinji  I know  him,  as  well  as  l know  my  right  hand,  to  be  my 
enemy. 

Clerk  of  Affizt,  Sir,  he  is  recorded  fworn,  there  is  no  difputing  again!! 
the  Record. 

Col.  Morris.  My  Lords,  I muft  fubmit  to  your  Honours.  (After  that 
Col.  Morris  challenged  16  men,  and  my  Lord  Pulejlin , thinking  Col. 
Morris  tedious  in  excepting  again!!  fo  many,  anfwcr’d.  Sir,  Keep  within 
your  compafs,  or  1 will  give  you  fuch  a blow  as  will  ftrikeofF  your  head.) 

Col.  Morris.  My  Lords,  I defire  nothing  but  Jufticc  j for  by  the  Sta- 
tute of  14  Hen.  VII.  fol.  19.  I may  lawfully  challenge  thirty-five  men. 
Without  Ihewing  any  caufe  to  the  contrary. 

Court.  It  is  granted.  Alter  a full  Jury,  the Indiftmcnt  read,  and  Evi- 
dence for  the  State  very  full,  that  Col.  Morris  was  Governor  of  Pontefrafl-, 
which,  Morris  being  very  inodefr  and  civil,  did  not  contradict  any  thing, 
until  his  time  of  anfwer. 

Col.  Morris.  My  Lords,  I humbly  defirea  Copy  of  my  TndiClmcut,  that 
I may  know  what  to  anfwer  ; I conceive  I may  plead  fpecial  as  well  as 
general. 

Court.  Sir,  you  cannot  by  Law. 

Col.  Morris.  My  Lords,  1 co  nceive  there  is  a point  of  Law  in  it,  and  I 
humbly  defirc  to  have  Counfcl  > for  I conceive  by  the  Law,  being  attainted 
lor  High-Treafon,  I ought  to  have  Counfel  by  the  Statute  t Hen.  VJI. 

f»l- 

Court.  Sir,  I tell  you,  you  cannot  have  it. 

Col.  Morris.  Then,  my  Lords,  I conceive  I am  not  any  way  guilty  of 
the  Indictment  for  Treafon  ; my  Lords,  it  is  laid  to  be  again!!  the  King, 
liisCrown,and  againft  his  Peace ; whereas,  my  Lords,  1 can  make  it  appear, 

1 have  adted  only  for  the  King,  and  nothing  again!!  him,  which  may  ap- 
pear here  by  my  Commiflion.  The  Court  looks  upon  it,  and  anfwers. 
Court.  Sir,  you  are  deceived,  this  is  falfe,  it  is  from  the  Prince. 

Col.  Morris.  My  Lords,  it  is  very  well  known,  my  Lord  Fairfax  hath 
his  Commmiffion  derived  from  the  Parliament,  and  upon  that  he  grants 
Commiflion  to  his  Officers,  which  is  all  one  and  the  fame.  The  Prince 
hath  his  from  his  Father,  and  I have  mine  from  the  Prince,  which  is  full 
power,  lie  being  Captain-General  of  his  Majefty’s  Forces. 

Court.  Sir,  have  you  nothing  clfe  to  fay  ? 

Col.  Morris.  My  Lords,  under  correction,  I conceive  it  is  fufficicnt ; 
fur  by  the  fame  power,  all  Judges,  j offices  of  Peace,  your  Lordftiips,  your 
Predeccflbrs,  and  all  other  Officers,  did  a£t  by  the  fame  power,  and  all 
procel's  and  writs  of  Law  were  acted,  and  executed  in  his  name,  and  by 
his  authority. 

Court.  His  power  was  not  in  him,  but  the  Kingdom,  for  he  was  in  truft 
fur  the  Kingdom;  the  King’s  Highway,  and  the  King's  Coin  being  fo 
called,  is  not  his  own,  but  bis  Subjects ; and  his  natural  power,  and  legal 
power,  arc  different. 

Col.  Morris.  My  Lords,  under  correction,  I conceive  his  legal  and  per- 
fonal  power  arc  undivifible,  all  one,  and  cannot  be  feparated. 

Court.  Sir,  all  is  one;  if  the  King  bid  me  kill  a man,  is  this  a fufficicnt 
Warrant  for  me  to  plead  ? No  Sir,  it  is  unlawful.  Sir,  have  you  no  more? 
Col.  Morris.  I befeech  your  Honours  give  me  leave,  1 am  upon  my  life. 
Court.  Speak  what  you  will,  Sir,  you  (hall  be  heard. 

Col.  Morris.  Your  lervant,  my  Lord  ; then,  my  Lords,  I conceive  i 
have  acted  nothing  again!!  the  Parliament,  for  that  which  I acted,  it  was 
for  the  King  : anil  fince  theaboliftiing  of  regal  power,  I have  not  meddled 
with  any  thing  again!!  the  Parliament,  for  that  Act  was  but  enacted  the 
14th  of  July  lair,  and  before  that  Time  and  A&  of  abolifhing  Kingly- 
Government,  that  princely  Palace  which  I kept  by  his  Commiflion  was 
dcnioli!hcd.  My  Lords,  I befeech  your  Honours,  that  my  Commiflion 
may  be  read,  to  give  fatisfaciion  to  the  Court. 

Lord  Puhffon.  Sir,  it  will  do  you  no  good,  you  may  as  well  (hew  a 
Commiflion  from  the  Pope,  all  is  one. 

Col.  Morris.  My  Lends,  i defire  your  Lordfhips  to  do  me  that  Juflice. 

4 Lord  Tho'pe.  For  my  part  I am  willing,  if  my  Brother  be  not  again!!  ir. 
Lord  Pulefhn.  Sir,  we  hold  it  for  Law  to  be  void,  it  is  to  no  purpofe. 
Col.  Morris.  Then  if  your  Lordfhips  be  not  plcafed  to  do  me  that 
Jullicc  that  it  may  be  read,  1 defire  it  may  be  rdlorcd  me  again.  [Upon 
Jw,  Col.  Morris  received  his  Commiffion  unread.]  My  Lords,  it  fecmcih 
fl range,  that  your  Honours  fljould  do  that  which  was  never  done  the  like 


before,  never  any  of  your  Prcdeccfibrs  ever  did  the  like  j J wirti  It  tr.av 
not  be  to  your  own  and  your  friends  wrong,  that  you  make  yourfclves 
precedents  of  your  acting,  and  myfelf  of  t .ifrcring.  But,  my  Lords,  1 do 
not  fpeak  for  laving  my  own  life,  for  (1  thank  my  God)  1 am  prepared, 
and  very  willing  to  part  with  this  lump  of  clay  : I have  had  2 large  time 
of  repentance,  it  being  twenty-two  weeks  fine#  rav  imprifonment  • and  I 
am  lorry  for  thofc  which  are  like  to  undergo  the  lame  lufterings,  if  your 
Lordfhips  take  away  my  life.  And  though  1 do  not  fpcak  anyway  in  glo- 
ry, indeed  at  this  prefent  there  is  a cloud  hanging  over  our  heads,  I defird 
there  may  be  a fair  Silnlhinc  to  difpel  it.  An3  though  there  were  a world 
of  plots  in  the  Kingdom  when  I took  the  Cafflc,  there  is  not  wanting  the 
fame  now,  only  the  time  is  not  yet  coin  - j and  as  I was  to  be  the  fire- 
brand to  Scarborough,  fo  he  (meaning  Houston)  to  Tiismoutb , and  that  to 
others;  and  though  you  take  away  my  life,  there  will  be  others  which 
will  take  up  the  Lintftock  to  give  fire,  though  1 be  gone. 

Court.  Sir,  you  have  little  hopes  to  talk  of  any  fire  to  be  given  here; 
having  received  fuch  a total  rout  in  Ireland. 

Col.  Morris.  My  Lords,  I fhould  have  been  unwilling  to  have  contra- 
dicted your  late  news  concerning  Ireland ; but  fince  you  hare  given  me  a 
hint  of  it,  you  muft  give  me  leave  to  let  your  Honours  know,  that  I re- 
ceived Letters  from  the  Marquis  of  Ormond  dated  the  3d  of  Augujl,  and 
yours  is  but  the  2d  ; wherein  he  plealbs  to  let  me  underftand  of  the  great 
care  he  hath  of  me,  and  that  vvharfecver  Aiall  befall  me  here,  the  nice 
ftiall  be  to  tbofe  which  he  hath  prifoncra  there,  which  (as  he  faith)  are 
good  ftore.  Therefore  if  your  Lordftiips  did  not  at  all  value  my  perfon, 
yet  methinks  you  ftiould  have  feme  care  of  it  for  your  own  friends  good. 
Court.  Sir,  have  you  no  more  to  fay  ? 

Col.  Morris.  My  Lords,  frill  I appeal  to  my  Cortimiffion,  which  I 
conceive  is  fufficicnt  to  defend  me  withal,  in  what  i have  done,  notwuh^ 
Handing  your  power  to  the  contrary. 

Court.  It  is  nothing  at  all,  we  have  power  to  try  you  here. 

Col.  Morris.  Then  my  Lords,  ( under  corrc&ion)  Laymen  may  as  well 
be  tried  at  a Martial  Court:  which  if  granted,  thofe  excellent*  A£ls  of 
Magna  Cbarta , and  the  Petition  of  Right,  would  be  deftroyed. 

Court.  But  you  are  not  looked  on  here  as  a Soldier  j vve  lhall  do  what 
in  Juftice  belongs  to  us. 

Col.  Morris.  My  Lords,  frill  (under  cor  reel  ion]  I have  taken  tlic  Oath 
of  Allegiance,  and  1 conceive  in  that  1 was  bound  to  do  as  much  as  1 did 
or  have  dope,  though  1 had  not  had  any  Commiflion  at  all.  And  I bo- 
fecch  your  Lordftiips  that  you  will  do  rne  Juftice,  and  not  incline  to  the 
right-band  of  affection,  or  the  left  to  hatred  ; but  to  have  an  ear  for  thS 
accufcd  as  well  as  for  the  accufer:  neither  have  I adted  any  thing  con- 
trary to  my  Allegiance,  which  Allegiance  I was  willing  to  pay  to  the  Son, 
as  well  as  to  the  Father.  Now  for  the  Allegiance,  I owe  to  any  perluit 
or  authority  but  to  thefe,  I know  none. 

Lord  Thorpe.  Sir,  if  you  have  any  thing  clfs  to  fay,  fpeak  for  yourfcl f, 
for  this  is  not  much  to  the  purpolc. 

Col.  Morris.  My  Lord,  his  true,  fince  you  have  rejected  that  authority 
which  I adted  by,  I might  as  well  have  held  my  tongue  at  the  firft,  anJ 
fpake  nothing,  were  it  not  for  the  fatisiadlion  of  the  hearers ; but  if  it 
muft  be  fo,  that  you  will  make  me  a precedent,  you  mull  do  with  me  as 
you  did  with  my  dear  and  honoured  Lord  [, meaning  my  Lord  of  Strafford] 
making  an  Ad!  for  the  future,  that  this  my  fuffering  fliall  not  be  a prece- 
dent to  any  Soldiers  hereafter.  Befides,  my  Lord,  this  fame  Statute  which 
you  allcdgc  again!!  me  is,  if  that  any  fliall’adl  againft  the  King,  ‘tis  Tiea- 
fon;  which  I have  not  done:  but  contrary,  for  him,  and  by  bis  authority. 
And  there  is  an  Ad!  of  1 1 H.  VII.  cap.  \.  Thai  whofoever  they  are  that  Jhail 
aid  or  affifl  the  King  at  home  or  abroad,  Jball  nil  be  quejlsoncd  at  all. 

Lord  Thorpe.  ’Tis  true.  Sir,  but  Hen.  VII.  then  iiood  in  a fickle  con- 
dition, and  being  an  Ufurpcr,  made  that  Adi  for  his  Own  fafety  ; fomc- 
times  the  Duke  of  Fork  ruling,  fometimes  the  Duke  of  Lancajler , and 
others  contending,  therefore  it  was  enacted. 

Col.  Morris.  My  Lord,  but  this  fame  Ad!  of  II.  VII.  Was  later  than 
that  of  Esl.  III.  which  you  have  laid  again!!  Hie;  and  as  yet  was  never  re- 
pealed, until  this  laft  Adt  of  14  of  July,  before  which  time  I had  deliver- 
ed up  the  place. 

Lord  Thorpe.  Well,  Sir,  it  feems  you  have  not  any  more  to  fay.  After 
he  had  anfwered,  the  Court  commanded  Irons  to  be  laid  on  them.  (Cor- 
net BlaclJJon  being  condemned  at  the  fame  time.) 

Col.  Morris.  My  Lord,  1 humbly  defire  that  we  may  not  be  manacled  ; 
if  you  make  any  doubt  of  us,  that  we  may  have  a gredfer  guard  upon  us. 

Lord  Pulefhn.  Sir,  you  that  have  made  fuch  attempts  through  fucli 
guards,  as  were  of  purpofe  let  to  receive  you,  ought  to  be  look’d  tanow. 
Yet,  if  Mr.  Sheriff  pleafe,  1 am  content. 

Col.  Morris.  Mr.  Sheriff,  I defire  that  this  manacling  iftay  be  forborn  : 
if  you  pleafe  to  clap  a guard  of  an  hundred  men  upon  us,  I fhall  pay  for 
it.  This  is  not  only  a difgrace  to  me,  but  in  general  to  all  Soldiers; 
which  doth  more  trouble  me  than  the  lofs  of  my  life.  Mr.  Sheriff,  v/liai 
do  you  fay  ? — Mr.  Sheriff'.  Sir,  Irons  arc  the  fafeft  guards. 

Col.  Morris.  My  Lofds,  hitherto  (I  thank  God)  I have  not  done  any1 
unfoldicry  or  bafe  adt,  and  to  begin  now,  l will  not  do  it  to  fave  my  life; 
and  though  you  look  upon  me  &amf.n-vt\k,  1 vow  to  God,  I would  not 
touch  the  pillars,  though  it  lay  in  my  power  co  injure  you  3 therefore  I 
ftill  beg  pardon,  that  1 may  hot  be  manacled. 

Under-Sheriff'.  Come,  Sir,  it  cannot  be  help’d,  wc  are  commanded . 
Col.  Morris.  My  Lord,  I befeech  you  grant  me  this  favour  ; it  is  not 
my  life  I beg,  but  to  forbear  this  manacling,  which  fhame  and  difhonour 
' doth  more  trouble  me,  than  the  lofs  of  my  life. 

■ Under-Sheriff".  It  muff  be  done.  And  upon  that,  did  it,  and  carried 
him  away.  After  dinner  the  Jury  brought  irt  their  verdicl,  guilty  of 
I Treafon*. 


(1  Letters  from  Tori,  “ That  one  Morris,  and  one  Blacl/lont  were  arraign’d  before  Baron  Thorpe,  and  Judge  P,.  for.,  for  levying  ft'ar  again!}  tbr  Kingdom  | they  pleaded 
nos  guilty,  but  defined,  eu  they  overt  martial  mris,  that  they  might  bt  tri,d  by  martial  if  tv  : which  was  denied  them. 

‘ Morris  at  tell  faid,  lit  wMd  be  tried  by  God  and  she  Country,  and  feventcen  Witncllirf  proved  foul  Crimea  a gaunt  him.’'  lie  had  two  Ihcets  nt  paper  writ  fen  with  mat- 
](’'  of  Law,  and  Statute  many  of  which  he  pleaded,  “ and  urged  the  caufe  of  the  War  uenvixt  the  two  Houfcs  of  tori  and  Luntetficr , the  difference  of  which  from  his 
_cafc  was  (hewed  by  the  Judges.” 

Hen  he  produced  a CommilBon  from  the  King  when  be  was  Prince ; the  Judges  told  him.  that  the  Prince  was  a Subject  as  well  as  he,  and  miifl  be  tried  by  the  feme  I aw. 
u He  was  found  guilty  of  Treafon,  and  manacled  with  Irons:  at  which  he  laid,  IFbaS,  a martial  Man  1'Orted  ? The  Hie  />•  rtf  dent  ocas  never  before  iaoovi:. 


Ue  delired  to  have  a ftfting  Guard,  frying.  Lit  me  It damned  if  iefiape ; 
He  and  Blarkjton  were  both  condemn'd.”  Whit  loci’ % Memorials  of  the 

Vet.  VII. 


lint  it  was  denied,  fo  was  a Copy  of  hi.  Indictment,  and  to  have  Counfcl,  orto  be  exchanged. 
Euglifh  Affairs.  I'nge  ail.  Edit,  175a. 

1*  t Col  . 
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24.  Tie  Trial  of  Col.  Eufebius  And  re  we. 


2 Car.  II.  (324) 


Col.  Morris.  My  Lord,  I am  here  found  guiltjr  of  Treafon  by  that  vil-  | 
lain  Brooke,  whom  1 know  to  be  mine  enemy,  and  the  firft  man  that  1 Old 
except  again  ft  : in  which  I conceive  1 have  received  hard  mealure,  tor 
none  could  have  found  me  guilty  of  T reafon,  had  they  gone  according  to 
the  Letter  of  the  Law,  which  they  did  not. 

Lord  PmU/bn.  Sir,  vou  fpcak  too  lace,  you  arc  not  to  depute  it  now. 
Col.  Mcnis.  Neither  would  I,  my  Lord,  if  this  were  a Court  of 
Chaviery,  but  being  a Court  of  Law,  bound  up  in  exprefs  words  and  let- 
ter, l conceive  I ought  to  difputc  it,  and  my  bufinefs  better  weighed. 
Lord  Pseleflen.  Well,  Sir,  you  are  found  guilty,  therefore  hold  your 

FCol.  Morris.  If  I mull  fuffer,  I receive  it  with  all  alacrity  and  chear- 
fulncL,  and  I thank  God  I lhall  die  lor  a good  Caufe,  and  the  testi- 
mony of  a good  Confcience  ; for  w hich,  bad  I as  many  Lives  as  there 
are  Stars  in  the  Firmament,  1 would  facrifice  them  all  for  the  fame. 

Court.  Sheriff,  Gaoler  take  them  away. 

Co!.  Morris.  Well,  I bcl'eech  God  blefs  king  Charles,  and  hght  for  all 

thole  that  £ght  for  him,  or  have  fought  for  him. 

After  he  was  condemned.  Colonel  Bttbcl  writ  to  the  General  and  lus 
Council  of  War,  that  Morris  might  be  reprieved  ;^but  Colonel  Prideop- 
pofed  it,  urging.  That  it  would  not  Jland  with  the  Jujiice  of  the  Army,  nor 
the  Safety  of  the  Commonwealth,  to  let  fuch  Enemies  live , the  Parliament  bav- 
ing adjudged  him  worthy  cf  Death , and  given  Injlruhhons  to  the  Judges  ac- 
(oruingly. 

The  Speech  of  Col  John  Morris,  Governor  of  Pontefrnd-Caflle,  at  the 
Place  of  Execution  at  York,  Auguft  23,  1649. 

’•HF.N  he  was  brought  out  of  prifon,  looking  upon  the  fledge 
that  was  there  fet  for  him,  lifting  up  his  eyes  to  Heaven. 


When  the  Poll  met  him  about  St.  James's  Church,  that  was  fent  to 
the  Parliament  to  mediate  for  a reprieve ; and  told  him  he  could  not 
prevail  in  it,  he  faid,  6 Sir,  I pray  God  reward  vou  for  your  pains,  I 

• hope,  and  am  well  allured  to  find  a better  pardon  than  any  they  can 

* give  i my  hope  is  not  in  man,  but  in  the  living  God.’ 

Jit  the  place  of  Execsetion  he  made  this  profeffton  of  his  faith , his  breeding? 
and  the  caufe  he  had  fought  in. 

* Gentlemen , Firft  I was  bred  up  in  the  true  Proteftant  Religion,  hav- 
4 ing  my  education  and  breeding  from  that  honourable  Houle,  my  dear 
4 Lord  and  Matter  Stajjerd’s,  which  place,  I dare  boldly  fay,  wasaswell- 
4 governed  and  ruled  as  ever  any  yet  was  before  it  j I much  doubt,  better 


4 than  any  will  be  after  it,  unlcfs  it  pleafe  (sod  to  put  a period  to  thefe 
4 diffracted  times ; this  Faith  and  Religion,  I fay,  I have  been  bred  in, 

‘ and  I thank  God  1 have  hitherto  lived  in,  without  the  lcafl  wavering, 

4 and  now  I am  rcfolved  by  God’s  affiffrmcc  to  die  in. 

4 Thefe  pains  are  nothing,  if  compared  to  thole  dolors  and  pains, 

4 which  Jej'us  Chriji  our  Saviour  hath  fullered  for  us  ; when  in  a bloody- 
4 fweat  he  endured  the  wrath  of  God,  the  pain  of  Hell,  and  the  curled 
4 and  lhameful  death  which  was  due  to  our  fins 5 therefore  I praife  the 
4 Lord  that  I am  not  plagued  with  far  more  grievous  punifljmenc  ; that 
4 the  like  hath  befallen  others,  who  undoubtedly  arc  moil  glorious  and 
4 blcllcd  Saints  with  Chriji  in  Heaven.  It  is  the  Lord's  affliction,  and 
4 who  will  not  take  any  affliction  in  good  part  when  it  comes  from  the 
4 hand  of  God  ? And  what.  Shall  we  receive  good  from  the  hands  of 
4 God,  and  not  receive  evil  ? And  though  I defire,  as  I am  carnal,  that 
4 this  Cup  may  depart  from  me,  yet  not  my  will,  but  thy  will  be  done. 

4 Death  brings  unto  the  godly  an  end  of  finning,  and  of  all  miferies  due 
4 unto  fin  : fo  that  after  death  there  fliall  be  no  more  forrow,  nor  cry, 

4 nor  pain,  for  God  fnall  wipe  away  all  tears  from  our  eyes ; by  death  our 
4 fouls  lhall  be  delivered  from  thraldom  ; and  this  corruptible  body  Jball put 
4 on  incorruption,  and  this  mortal  immortality. 

4 Therefore  bleffed  are  they  that  are  delivered  out  of  fo  vile  a world, 

4 and  freed  from  fucb  a body  of  bondage  and  corruption;  the  foul  fliall 
4 enjoy  immediate  communion  with  God  in  everlaffing  bills  and  glory; 

4 it  takes  us  from  the  miferies  of  this  world,  and  the  fociety  of  linners, 

4 to  the  city  of  the  living  God,  the  ccleftial  Jerufalcm . 

4 I blefs  God  I am  thought  worthy  to  fuller  for  liis  name,  and  for  fo 
4 good  a caufe;  and  if  I had  a thoufand  lives,  I would  willingly  lay 
4 them  down  for  the  cmfeof  my  King,  the  Lord’s  anointed  ; the  Scrip- 
4 ture  commands  us  to  fear  Goa  and  honour  the  King,  to  be  fubject  to 
4 every  Ordinance  of  man  for  the  Lord’s  fake ; whether  to  the  King  as 
4 fupreme,  or  to  thole  that  are  in  authority  under  him.  I have  been  al- 
4 ways  faithful  to  my  truft : and,  though  I have  been  moll  bafely  ac- 
4 cufed  for  betraying  Liverpool ; yet  I take  God  to  witncf3,  it  is  a'rnoft 

4 fulfe  afperfion,  for  I was  then  tick  in  my  bed,  and  knew  not  of  the  de- 

4 livering  of  it,  till  the  Officers  and  Soldiers  had  done  it  without  my 
4 confent,  and  then  I was  carried  prifoner  to  Sir  John  Meldrum.  After- 

4 wards  I came  down  into  the  Country,  and  feeing  I could  not  live 

4 quietly  at  home,  I was  petfuaded  by  Col.  Forbes , Col.  Overton,  Lieut. 
4 Col.  Fairfax,  whom  I took  for  my  good  friends,  to  march  in  their 
4 Troops  : which  l did,  but  with  intention  ftill  to  do  my  King  the  belt 
4 fcrvice  when  occafion  was,  and  fo  I did  : and  I pray  God  to  turn  the 
* hearts  of  all  the  Soldiers  to  their  lawful  Sovereign,  that  this  Land  may 
4 enjoy  peace,  which  trll  then  it  will  never  do:  and  though  thou  kill  me, 
4 yet  will  I put  my  truft  in  thee;  wherefore  I truft  in  God  he  will  not 
4 fail  me  nor  forfakc  me.’  Then  he  took  his  Bible,  and  read  divers 
P/alms  fit  for  his  own  occafion  and  confolation,  and  then  put  up  divers 
prayers,  feme  publickly,  and  feme  privately ; which  being  ended  he  was 
executed. 


XXIV.  The  Proceedings,  Examination,  and  Trial  of  Col.  Eusebius  Andrewe,  (a  Barrifter  of 
Grqys-Inn,)  before  the  High-Court  of  Juftice,  Aug.  i6,  1650,  for  High-Treafon. 


Publi&cd  by  Francis  Buckley,  Gent,  who  was  Affiftant  to  Mr.  Andrewe  in  the  time  of  hi*  Imprifonment,  and  an  Eye-witnefs  of  all 

the  bloody  and  execrable  Proceedings. 


ON  Monday  the  24th  of  March,  1649,  Col.  Andrewe  was  taken  pri- 
foner at  Graveftnd  by  Major  Parker. 

1 he  next  day,  he  was  convcntcd  before  the  Lord-Prefident  Brad- 
Jh.w,  Sir  Henry  Mihlmay,  Kut.  and  Thomas  Scot,  Efq.  three  of  the 
Members  of  State,  delegated  by  the  Council  for  the  taking  of  the  exa- 
mination of  him,  and  of  Sir  Henry  Chiebtey,  Knt.  Dr.  Henry  Edwards , 
and  Mr.  Clark,  cafually  found  in  the  fame  Inn  with  Mr.  Andrewe. 

Thofe  Gentlemen  examined  him  fo  punduallv  to  every  adion  and  cir- 
cumftance  that  had  paffed  on  his  part  fince  he  took  up  arms,  and  efpc- 
ciallv  fmee  the  furrender  oUVoreeJltr,  and  his  return  from  thence  to  Lon- 
don { and  alio  concerning  his  fevcral  Lodgings,  Names,  Acquaintances, 
Removes,  Abodes  in  the  Country,  Correfpondcncies  by  Letters,  and  In- 
ter^ in  places  and  perfons,  as  it  thev  had  kept  a Diary  for  him.  Which 
confidered,  and  that  Sir  John  Gell,  'Bart.  Major  Barnard , Capt.  Smith, 
Capt.  Btnfon,  and  Capt.  Ajhley,  (with  whom  he  had  the  lalt  and  rood 
qucftionablc  corrcfpondcnce ) were  all  in  cuftody,  he  found  himfeif  to 
be  betrayed,  but  could  not  at  prefent  guefs  by  whom  ; but  well  faw  that 
he  had  better  be  fair  in  his  confeffion,  than  to  deny  what  he  faw  by  the 
perfednefs  of  his  examiners,  would  be  proved  againft  him,  by  the  difeo- 
very  of  feme  of  thofe  formerly  fccured,  and  examined  before  his  coming 

his  Anfwcrs,  he  would  have  been  circumftantial,  but  was  kept  clofc 
to  the  Qucftion:  at  his  departure  he  defired  that  he  might  let  down  his 
own  Narrative,  according  to  his  own  fenfe,  which  was  granted  him  to 
prepare,  and  to  fend  or  bring  to  them  as  there  was  opportunity.  And 
having  totally,  as  much  as  in  him  lay,  cxcufed  his  fellow-prifoncrs  as 
to  any  thing  relating  to  his  Delinquency,  he  was  with  them  committed 
to  the  Gatehsufe.  ... 

JF’ednefday  following,  he  was  re-convented  and  re-examined. 

On  Friday,  he  was  again  convented,  and  delivered  in  his  Narrative  to 
the  Lord-Prefident,  and  the  Houfe.  But  bufinefs  happening,  detaining 
the  other  two  examiners,  he  was  by  the  Prefident  returned. 

Oa  Saturday  he  was  recalled,  and  then,  as  at  all  times  before,  ufcd 


and  treated  with  civility,  and  no  little  preffurc  to  difeover  feme  great 
perfons,  his  fuppofed  confederates  : the  aim,  as  he  conjedur’d  (and  that 
upon  ftrong  inference,  and  feme  expreffions)  was  at  Sir  Guy  Pahnts,  Sir 
John  Cur fon,  and  Sir  Thomas  Whitmore,  4tc.  But  he  accounted  it  a great 
bleffing  in  his  unhappinefs,  that  his  misfortune  was  not  fetal  to  any  of 
his  friends  or  familiars,  who  yet  knew  nothing  of  the  reafon  of  hisltm- 
prifonment,  more  than  for  what  they  were  beholden  to  common  fame. 

On  Sunday,  he  was  called  out  of  his  bed,  and  by  two  Meffengers,  his 
Keeper,  and,his  Man,  brought  into  a boat  at  King' 1- bridge,  at  IVrjlminJlcr, 
and  thence  carried  to  the  Tower.  The  warrant,  which  at  the  Lieutenant’s 
houfe  was  read,  imported,  that  he  was  committed  clofe  prifoner  for'High- 
Treafon,  in  endeavouring  to  fubvert  the  prefent  Government,  lAc.  to  be 
kept  till  delivered  by  Law. 

The  Narrative  follows. 

To  the  Right  Honourable  the  Council  of  State ; 

The  bumble  Narrative  * of  Col.  Eufebius  Andrewe,  as  to  tbe 
Quejtions  and  Matters  of  charge,  whereupon  be  was  examined  be- 
fore Prefident  Bradfhaw,  Sir  Henry  Mildmay,  and  Thomas 
Scor,  Efq.  in  that  behalf  delegated  by  tbe  Council  tbe  17th  of 
March,  1650. 

May  it  pleafe  your  Lordjhips , 

BEING  unfortunately,  and  by  a treacherous  pra&ice  feduced  into  an 
action  which  renders  me  obnoxious  to  your  Lordihips  Difplcafurc  and 
Jufticc,  and  thereupon  convented  and  brought  to  examination,  I allured 
your  Lordihips  delegates  that  I came  with  a refolution  to  deal  candidly, 
and  not  to  preferve  my  life  by  framing  a lye,  or  denying  atruth.  The  fame 
purpofe  I ftill  retain,  carting  myfelf  wholly  at  your  Lordihips  feet;  hum- 
bly praying  leave,  that  while  I anfwcr  to  matter  of  fed,  I may  be  permitted 
tocloath  it  with  pertinent  circumftances;  that  while  the  one  lays  nje  liable  to 


• The  Narrative  is  here  printed  at  large,  being  the  Evidence  urged  againft  him  at  bi*  T rial. 
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your  Juft  Ice,  the  other  may  bring  me  within  the  capacity  oF  your  mercy ; That  day  I fpike  with  Sir  John  Gell,  and  acquainted  Kim  with  their  of- 
which  in  cafe  it  he  afforded,  I fliail  embrace  with  ail  humility  and  thank-  fer  and  propofal  to  me,  and  delire  from  him.  He  anfwcrcd,  that  he  would 
fulnefs.  And  if  denied,  I fttall  find  caufe  within  my  bofom  to  juftify  God  not  tncddlc  with  acting  in  that.defign  (Which  he  took  upon  him  to  be  sc- 
Almightv  in  his  pcnr.illion  of  my  ruin  ; and  I hope  Charity  enough  to  fur-  quainted  wtihaJ),  for  which  he  was  as  then  in  no  capacity,  nor  would  be 
give  whofoever  have,  or  fliail  be  in ftru mental  to  it,  and  bear  the  gurdon  of  engaged  under  his  h3nd  and  feal,  to  be  bound  to,  by  any  future  action  for 
my  folly,  with  a fober  confidence  of  God’s  referved  favour.  them ; for  that  Btnjcn  was  a fellow  given  to  drink,  and  lavifh  of  his  tongue  : 

My  engagement  for  his  late  Majcfty began  foon  after  Hillary  Term,  j 642,  but  entrufted  roc,  that  if  I went  over  upon  this  occ.tlion,  to  poflefs  the 
and  comitiued  until  the  furrender  of  Worttjltr , iti  July  1645.  Prince  with  a good  opinion  of  him,  and  that  he  would  do  milling  scainft 

X have  omitted  to  make  my  compofition,  not  having  a confiderable,  and  him  ; and  if  he  were  at  all  in  command,  he  woulJ  be  fo  to  his  advantage, 
not  willing  to  own  an  inconlidcrablc  cftatc.  or  to  that  effect. 

I have  not  taken  the  protelbcion,  folcmn  league  and  covenant,  negative  I returned  to  them  Sir  John  GelPs  .infwer,  with  which  they  were  nor. 
Oath,  nor  fubferibed  the  prefent  engagement.  or  feemed  not  altogether  unfatisfi  J,  and  appointed  on  Monday  at  five  of  the 

Join:  Barnard,  fometin.c  a Major  under  me,  and  by  realbn  of  his  good  clock,  that  the  perfons  of  the  Counties  of  Kent,  Buetitigl-am  ami  'Dor jet,  or 
parts  and  fober  demeanor,  being  in  my  good  opinion,  at  my  return  to  a foir.e  of  each  County  from  the  reft,  Ihmild  give  a meeting  at  the  Tree 
private  practice  in  my  calling  for  my  ncccffaty  lupport,  frequently  vifited  Cranes,  at  the  Savoy-Gate,  and  be  all  fatisficJ  in  the  defien,  and  ajrec  their 
me,  and  imparted  to  me  fuch  occurrences  as  he  met  abroad  in  difcouxlc,  refpeitive  portions  of  money  to  be  paid  in  prefent,  and  raifed  for  the  Al- 
and did  often  intimate  the  difeontent  of  the  Reformades,  the  factions  of  ture;  defiring  me  to  take  r are  to  move,  tiint  they  might  be  alfo  provided 
the  Levellers  and  Agitators,  and  the  proceeding  of  a certain  Committee,  for,  to  be  able  to  bold  intelligence,  and  ride  about  from  place  to  place  to 

or  ftlcvt  Council  of  Officers,  of  which  Col.  Geek  was  chief,  and  himfclr  lay  the  delign. 

their  Clerk,  upon  a printed  charge  againft  fomc  for  opDrcffion,  and  againft  At  the  time  I came  ; and  Major  Barnard  produced  two  letters,  one  fub- 
others  for  cunceal'd  delinquency  ; to  the  penning,  promoting  or  counfcl-  feribed  by  Smith,  another  by  Thatcher,  purporting  that  the  Kentijh  Gentle- 
lincr  in  which  1 was  originally  a ftranger,  nor  did  ever  intereil  inyfelt  men  were  come  as  far  as  Rocbe/ltr , and  would  that  night  be  within  twelve 

thfTcin  further  than  the  heating  his  difeourfe ; neither  did  ever  mediately  miles  of  London,  and  lie  there  all  da\ , and  theD  in  die  evening,  on  Turjday 

or  immediately  meddle  with  any  of  the  perfons  or  aflions  of  the  Refer-  by  eight  of  the  cio-k,  would  at  any  place  give  meeting  to  bimfclf,  ana  his 

ma  les,  Levellers,  or  Agitators  upon  any  of  his  difeourfes.  Colonel ; and  that  they  had  fent  a fpecial  guide  to  bring  Barnard  to  them 

About  • Trinity-Term  I aft,  Major  Barnard  obtruded  to  my  acquaintance  that  night,  whither  he  was  inilantly  defued  to  repair,  and  that  they  durtt 
one  Capt.  hi  lines,  who  foon  after  brought  with  him  one  ‘Join  Bcnfsn,  (who  come  no  nearer,  in  fear  of  the  watchfulncfs  of  Colonel  Blunt , and  that  the 

pretended  to  have  had  command  under  Sir  John  GeU , was  anciently  his  two  hundred  and  fifty  pounds  were  ready  to  be  laid  down  to  perform  their 

Tenant,  and  until  this  tunc  his  dependant,)  who,  uninvited  frequently  undertaking:  No  man  of  any  County  giving  any  meeting  according  to 

produced  to  me  tranferipts  of  Letters,  (with  the  copying  of  which  he  pre-  the  firft  appointment  at  the  Cranes,  but  the  faid  Barnard  and  Btnjcn,  and 

tended  to  be  entrufted  under  Mr.  Rujbworth)  which  did  appear  to  purport  one  who  calls  himfelf  Captain  Ajhlty,  only  known  in  face  tome,  whopre- 

ihe  occurrences  in  reference  to  the  affairs  of  State,  and  their  concernments  tended  to  be  privy  and  knowing  of  the  truth  of  ail  that  their  former  dif- 
?.t  home  and  abroad,  from  their  lev  era!  agents;  which  I only  read  in  his  courfe  and  th-fc  letters  tended  to;  and  Barnard  pretending  to  go  inftantly 

fight,  and  immediately  delivered  them  back,  he  pretending  that  he  was  to  to  horfe  from  Wtjlminjltr , I brought  him  and  Benjon  to  the  water- fide, 

carry  them  to  Mr.  Thomas  Bufhtl  to  be  tranfmitted  over  fea.  and  in  the  walk  tncy  importun'd  me  again  to  obtain  .nr  John  GclP s figna- 

Capt.  Holmes,  and  John  Benjon,  in  their  difeourfes  did  infinuate  that  their  ture  and  feal  to  the  engagement,  which  Benjln  had  then  ready  engrofled, 

intereft  was  great  in  the  Reformades,  and  that  by  them  great  advantage  and  that  I would  go  prclcntly  to  Wejlmtnjhr  with  them  about  it ; which 

would  upon  any  importunity  be  done  for  the  Royal  Party,  and  magnified  I refufed,  and  told  them,  that  I was  able  to  fatisfy  any  man  of  quality,  dif- 

Sir  John  Gill's,  intereft  in  his  Country,  his  reluctance  at  what  he  had  done  crction,  and  fccrecy,  concerning  Sir  John’s  reality,’  though  not  actually 
in  the  Parliament’s  fcrvicc,  and  his  willingnefs  to  expiate  his  former  fault  engag’d  ; and  fo  left  them. 

with  a beneficial  fervice  to  the  Prince.  And  Major  Barnard  propounded.  That  nighi  aboyr  eight  of  the  dock,  one  Smith  came  to  me  (till  then) 
that  a former  defign  in  the  time  of  the  war  laid  by  me  for  the  taking  of  the  an  abloluu  Stranir-  r.  and  Capt.  Ajhlty  came  to  me,  and  brought  me  a ict- 

Ifle  of  Ely,  might  by  their  help,  and  the  conjuncture  of  fomc  ftrength  to  ter  from  Major  Barnard,  highly  reproving  me  and  Sir  John  Gel I of  back- 

be  raifed  by  Sir  John  Gill,  then  to  me  a ftranger,  and  by  Holmes  and  Ben-  wardnefs,  in  with-holding  our  own  hands  from  the  engagement,  and  that 

Jon,  pretended  to  he  willing  and  able  to  raife  confiderable  numbers,  be  re-  we  intended  our  own  honours  upon  their  dangers,  without  giving  them  af- 

vived  and  executed  ; and  thereupon  it  was  concluded,  that  I fbould  with  furanccofour  fccrecy  and  conltancy  ; and  that  unlefs  the  engagement  were 
Btnjcn  try  who  in  Gimbridgejhirt  would  engage  in  it,  and  then  ride  down  fubferibed  by  Sir  John  GeU,  his  Kentijh  Irienus  would  not  proceed  further, 

to  Sir  John  GeU,  to  fee  if  his  ftrength  and  purpofe  were  fuch  as  pretended  ; I was  known  to  Mr.  Smith,  who  took  upon  him  to  come  as  from  them 

and  this  not  to  be  executed  but  upon  the  contingency  of  fucceffes  in  Ire-  for  iutisfadtion  in  that  point.  And  in  an  liver,  I under  n vow  of  fccrecy 
land,  and  Scot/and,  was  let  fall  as  foon  as  conceived.  told  him,  that  I was  fatisfied  concerning  Sir  John  Gel.,  and  prefumed,  that 

About  the  middle  of  December,  Capt.  Holmes  brought  me  inftrmftions,  if  any  Gentleman  of  quality  in  whofe  judgment  the  reft  would  abide,  fhould 
to  draw  a petition  for  Sir  John  Geil,  for  the  getting  of  his  arrears,  which  I addrefs  to  Sir  John,  that  under  an  Oath  of  fccrecy  he  would  fatisfy  him 

drew  accordingly  ; and  not  long  after,  I was  invited  to  give  him  •.  meet-  but  durft  not  truft  Bcnfon , and  Barnard.* as  to  him  a ftranger.  With  this 

ing,  till  then  having  not  feen  or  corrcfpondcd  with  him,  and  received  an  they  departed,  affuring  me  that  they  thought  no  more  would  be  expected 
invitation  and  induction  toarbirratc  between  him  and  his  Lady,  with  Sir  from  Sir  John,  and  that  they  would,  or  one  of  them,  away  that  night  to 
Thomas  Pricjlwicb,  And  amongft  other  difeourfes.  Sir  John  GeU  did  take  the  company;  and  that  the  next  day  being  Tuefdeey , the  money  fliould  be 
notice  of  bis  irrcquiul  of  his  fervice,  and  his  Ioffes,  and  the  mifapplica-  paid  at  the  Paljgeavts-htad. 

tion  of  his,  and  other  fervices,  to  an  end  they  intended  not,  and  that  hede-  1 hey  broke  their  time,  and  my  nccafions  preft  me  into  London,  being 

fired  to  be  fo  underftood,  and  when  opportunity  fbould  be,  10  be  forepre-  next  day  to  he  gone  by  the  Act;  and  about  nine  of  the  clock  at  niehr  I was 
fen  led  to  the  Pii.icc  ; and  did  intimate,  that  if  ever  hr  to>  k up  arms  again,  lent  for  by  Captain  Ajhley  and  Benjon,  wnodelivered  me  a lctier  from  Bar- 
'll fbould  be  for  the  Prince  : and  at  fcveral  other  fublequent  meetings  the  nard,  preffing  me  to  fubferibe  the  engagement  which  Benjon  engroffed  ; and 
difeourfes  were  general,  and  much  to  this  purpofe,  but  no  particular  de-  that  being  done,  he  would  go  with  me  the  next  day  to  Gravrfnul,  and  the 
fign  laid  or  contrived.  Gentlemen  of  Kent  fhould  meet  there,  and  there  the  money  to  be  paid. 

The  time  limited  by  the  Adi  for  departure,  (Ac.  being  near  expired,  and  The  ride  being  fit  for  paffage  on  IVedntfday,  Barnard  came  not  but  Urn- 
myfclf  being  purpof.d  to  withdraw  into  the  Country,  until  the  Summer  Jon  pretendcu  hun  to  be  at  Totunbarr.-Court  with  the  Buckinghamjhirt  Gen- 
Voyagc,  into  fome  of  the  Plantations,  and  to  that  purpofe  being  in  treaty  tlemen,  and  that  he  was  wcll-hors’d,  and  would  come  prrfrntly,  and 
with  sir  Edmund  Plewden,  about  the  conditions  of  New  Albion  plantation,  fliould  foil  w ; and  fo  Captain  Ajhley  and  myfclf,  with  110  more  than  fifty 
of  which  he  writes  himfelf  Count  Palatine,  and  Proprietor;  on  Saturday  lhillings  in  my  purfc,  preluming  upon  the  money  there,  went  to  Gravtf- 
16  Mart  it,  I was  unexpectedly  vifited  by  Major  Barnard  and  John  Ben-  end,  and  expected  till  Thurfday  night,  but  found  no  Kentijh  men,  and  iIO  one 
Jon,  and  they  enquiring  my  refolution  concerning  my  leaving  the  Town  from  London  coming.  Capt.  Ajhley  went  that  night  with  the  evcninrr.tide 
in  obedience  to  the  Ait,  Ifignified  my  purpofe  to  go  to  New  A lb,  on  or  to  for  London,  to  enquire  the  reafon  and  on  Friday  morning  early  came  Ma- 
Firginia  : upon  which  they  took  an  opportunity  to  make  a propolal  to  me  jor  Bam  -d,  and  Mr.  Smith  with  a letter  from  Be  Jon,  purpor.inir  that  if  Sir 
in  elicit,  that  they  had  a confiderable  defign  laid,  and  friends  and  money  John  Gell  would  not  co-ingagc  under  his  hand  and  feal,  with  tliof:  whofe 
tofeton  foot  and  back  it,  and  that  1 fliould  have  two  hundred  pounds  in  names  were  fubferibed  (of  which  I only  know  Barnaul,  Smith.  Ben  fan 
hand,  and  power  to  draw  money  by  Bills  of  Exchange,  for  what  more  and  djhley,)  they  would  go  over  them felves  (meaning  bimfrlf  and  Barnard) 
fliould  be  ncceflary  for  my  fupport,  and  management  of  what  Ihould  con-  to  the  Piince,  and  fpoil  both  mine  and  Sir  John's  credit  with  him  and  dif- 
cern  the  faid  defign  in  Holland,  if  I would  undertake  to  go  over,-and  pro-  appoint  all  that  I intended  in  his  favour  : and  that  he  had  Iciteis’from  Sir 
mote  it  to  the  Prince.  And  they  did  then  in  general  teims  fignify,  that  it  John,  which  he  could  produce,  fliould  make  him  repent  his  rcfuf.fi  or  to 
was  an  eafy  matter,  efpecially  the  Cavaliers  going  out  of  the  Town,  by  fuch  effect ; and  therefore  defired  me  to  write  to  Sir  John  GeU,  to  kt  him 
correfpondence  in  all  Counties,  to  furprizc  the  horfe  of  the  army  in  their  fee  his  danger  ; which  I did,  laving  the  cafe  before  him,  and  not  preffine 
feverai  quarters;  and  did  intimate,  that  Major  Barnard  had  a defign  in  him,  but  leaving  him  to  do  as  God  fhould  direct  him,  and  his  jiukmenc 

draught,  which  as  I remember  he  produced,  and  I believe  was  concerning  lead  him.  With  which  letter  Barnard  and  Smith  went  away,  with  affur- 

fuch  furprizal,  but  was  not  read,  but  referred  to  further  timeof  confidcrr.-  ance  that  whether  Sir  John  Gell  engaged  or  not,  1 fhould  hear  next  day 
*ion.  My  ar.fwer  was,  that  if  the  money  were  ready,  I would  divert  my  from  them,  and  if  he  did  engage,  they  would  come  down  ar.d  go  for  Re- 
former purpofe  from  any  Plantation,  and  entertain  the  motion.  ’ e'nejler,  where  their  former  undertaking  fhould  be  performed  to  rne  - .md  if 

Sunday  morning,  they  came  again  and  informed  me,  that  fcvcral  perfons  he  did  not,  I fhould  be  dil’cngag’d,  and  have  my  fubfeript-on  and  feal  fene 
®f  quality  and  fortune  in  Kent,  Buckingham , and  Dorjet,  were,  or  would  me,  and  the  defign  Ihould  fall.  I cxpsiied  till  Saturday  night,  and  find- 

*hen  prefently  come  up  near  the  Town,  and  would  join  in  an  engagement,  ing  no  anfwcr,  rel'olvcd  on  Monday  to  intend  my  privacy  in  the  Country 

and  advance  money ; and  that  Sir  John  Gelt  would  alfo  engage,  and  might  upon  my  firft  purpofe  for  New  A ‘lien ; and  in  the  morning  early  was  feized 

With  a word  of  his  mouth  bring  in  his  friends,  and  Sir  Andrew  Knireton,  by  a party  of  horfe,  and  brought  to  London. 

Sir  Guy  Palmes , and  Mr.  Fitzherbert,  and  a fourth  perfon,  whofe  name  I 

^member  not;  and  therefore  defired  me  to  draw  an  engagement,  (which  My  Lords, 

J did  in  a loofe  paper,  after  the  fenfe  of  them  or  one  of  them,  the  faid  Bar-  In  that  Narrative  you  will  fee  a believing  nature  wrought  upon  fcv 
”ard,  or  Benjon,  inllrudied)  and  to  move  Sir  John  GeU  to  join  in  fuch  an  treacherous  men,  fuch  who  cannot  be  true  to  any,  whilft  fa]fe  to  parties  ^ 
cng®gcment*;  but  did  prefs  me  to  join  in  the  fame  at  that  prefent,  for  the  The  pretended  defign  vanifh’d,  as  never  beinir  morc  than  a phantafm 
encouraging  of  their  before  mentioned  friends,  amongft  whom,  I remem-  and  no:  worth  your  regard,  the  real  defign  cffedteJ,  lb  far  as  they  had  power 
ber  only  thefc  Surnames  Boyer,  Thatch , Baker , all  to  me  abfolutc  ftrau-  or  opportunity  ; that  is,  to  bring  the  game  into  the  toil,  and  there  leave 
6ers*  j them  to  be  entangled  and  made  a quarry. 

* This  Error  in  time,  ai  feme  other*  both  of  fubftance  and  drcumflance,  are  re&ified  upon  better  memory,  by  feme  following  papers  lent  to  the  Lard-Prdident. 

You 
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You  will  find  me  paffively  aflive,  being  prompted  and  enticed  by  their  , of  Captain  AJbley,  that  whether  he  came  or  ndt,  I muft  for  the  prefent  rc- 
nfinuation,  and  not  once  but  hearkening  to  them.  rJ10''e  to  Gravtfcnd,  not  having  convenience  of  horfe  to  go  dfewhere  fo  fud- 

It  lies  in  your  Lordftups  power  to  cut  me  off,  by  extending  which,  you  j denly.  And  if  there  were  performanceon  Barnard’s  part  with  me,  I Ihould 


can  arrive  to  no  honour  amongft  men  ; and  poffibly,  by  an  Aft  of  lenity,  be  ready  on  mine  ; and  if  not,  1 defire  to  be  difengaged,  and  left  to  purfue 
you  may  do  an  office  acceptable  to  God.  I my  private  occafions  into  Surry.  And  I did  really  carry  with  me  deeds  of 

Cuius  fiat  voluntas , modo  in  ruind  mid.  my  Clients  to  have  employed  mylelf  upon,  in  cafe  ot  their  failure  with  me. 

Whofoever  (hall  be  prefent  at  my  Trial,  or  into  vvhofe  hands  this  Nar-  1 humbly  beg  your  Lordlhips  pardon  for  a favourable  interpretation 
rativc  fhall  fall,  will  eafily  conclude  with  me,  of  'his  trouble,  which  is  a duty  to  truth,  and  right  to  others  and  myfelfj 

3ucs  vult  pruii  Dcus.  hot  dementat  print.  which  could  not  be  omitted  by 

Eus.  Andrews.  (Mj  Lords) 

On  Tuefdey  the  firft  of  April , after  his  remove  to  the  Town,  he  was  Tour  Lordfhips  humble  prifoner , and  fervent , 

called  to  be  further  examined,  and  at  his  return  writ  back  to  them  fomc  Eus.  Andrewe. 

particulars  (viz  ) concerning  Captain  Holmes , by  want  of  memory  not  This,  together  with  a petition  for  allowance  and  liberty  ol  Inends  re- 
before  fignified  And  in  caTe  the  ftatc  fhould  have  fuffered  aught  by  | forts,  being  the  fame  day  fign’d  in  the  p.efence  ot  the  Lieutenant,  were 

the  faid  Holmes,  it  might  have  made  Mr.  Andrewe  incapable  of  lawful  fa-  leaPd  up,  and  fc.it  to  the  Lord  Prefident’s  own  hand, 

vour  bv  rcafon  of  his  tenacity  concerning  the  faid  Holmes,  who  (for  aught  This  was  his  iecund  petition,  which  with  a former  to  the  fame  effect* 
Mr  Andrewe  knew)  was  guilty  of  his  being  betrayed  ; and  if  fo,  might  ] (anJ  not  of  moment  to  fubfifjbe)  did  never  receive  any  anfwer. 

:>s  well  intimate  his  knowledge  of  Holmes's  purpofes,  to  the  end  that  j At  the  lame  time  he  writ  to  Sir  Henry  Midmay  on  the  behalf  of  the 

Mr.  Andrewe’ s concealment  of  them  might  augment  his  crime;  and  alfo  1 Gentlemen  who  were  taken  with  him. 

concerning  Mr.  Thomas  Barnard,  who  being  at  large  and  unqucilioned,  Mr.  Andrewe  at  leveraJ  times  took  upon  him  to  aver  to  the  Committee 


On  Tuefday  the  firft  of  April,  after  his  remove  to  the  Tower,  he  was 
called  to  be  further  examined,  and  at  his  return  writ  back  to  them  fomc 


concerning  Mr.  Thomas  Barnard,  who  being  at  large 
Mr.  Andrewe  had  caufc  to  have  the  like  jealoufy  of. 


of  State,  that  they  had  fpies  upon  him  for  feme  years,  and  pnrticularlyStfr- 


611  Friday  fevennight  following,  being  the  1 ich  of  April , he  was  cal-  nard ; which  th_-  Lord-Prefident  did  not  deny",  but  juilified  the  State,  by 
led  again,  and  was  confronted  with  Sir  John  Gel!,  and  avowed  what  he  did  the  practice  of  all  States,  to  fei  watches  upon  perfons  of  ill  affedions  to 
indeed  neither  directly  deny,  nor  was  troubled  that  he  did  aver;  freely  them.  . _ 

telling  the  Prefide.it,  that  howbeit  he  did  not  remember  fome  things  in  This  day  the  Lord  Grey  was  with  the  other  three  of  the  State, 
point,  yet  he  was  confident  that  he  would  not  do  him,  nor  any  man  wrong  : | H.s  third  petition  fenc  about  Eafter,  being  by  Sir  Henry  Mildmay  and 


petition  fcnt  about  Eajler,  being  by  Sir  Henry  Mildmay  and 


and  then  declared  to  the  Prcfident,  that  he  look’d  upon  Sir  John  Gell,  as  Mr.  Scat  put  upon  it*  to  fubmit  himfelf,  with  prom.fe  of  favour  if  he  fought 
upon  himfelf  as  a betrayed  man  ; but  as  concerning  others,  he  knew  not  the  State  in  fucb  manner  ; which  for  his  relations  fake  he  did,  but  With 
. * . “ . , / • t - r„ir.......  .kAimh  in  hi:  nwn  iniurv.  fome  caution,  in  theft*  words  : 


upon  himfelf,  as  a betrayed  man  ; out  as  concerning  uu>«3,  *■>-  **  ■ 

by  whom,  he  had  been  free  in  his  confeflions,  though  to  his  own  injury. 

He  then  acquainted  their  Lordlhips,  that  he  had  fomething  to  recttJy  in 
his  former  examinations  and  papers,  upon  better  memory,  in  point  ol  ma- 
terial circumttances.  They  direSed  him  to  put  them  into  writing,  anu 


fome  caution,  in  thefe  words  : 

To  the  Right  Honourable  the  Lord-Prefident,  and  Council ; 
The  humble  Petition  of  Eufebius  Andrewe, 

Sbetuetb, 


fend  them  and  they  called  for  his  hand  to  the  former  examinations  and  'T’HAT  your  Petitioner  is  ferioufly  fcnfiblc,  and  humbly  acknowledg- 
. . ‘ ...  : r.>n.n  .I  ia  ...rir  rn  ihrm  as  fnl-  -*■  erh.  that  for  his  hiirh  drlinnneni-v  aaainft  the  Slate  he  is  become 


papers  ; whi’ch  he  gave  them,  and  the  fame  day  writ  to  them  as  fol- 
loweth : 


x eth,  that  for  his  high  delinquency  againft  the  State  he  is  become 
forfeited  to  their  Jufticc. 


, , , , , n cs  j Hrnr  That  he  hath  not  in  the  leaft  prevaricated  with  your  Lordlhips,  in  the 

To  the  Right  Honourable  the  Lord-Prefident  and  Counc.l  of  State.  confeffion  of  his  pR,pcr  fau]ts  and  follies,  nor  hath  kept  aught  referved 


May  it  pleafe  your  Lordjhipt , 


confeffion  of  his  proper  faults  and  follies,  nor  hath  kept  aught  referved 
concerning  himfelf,  or  any  perJon,  or  thing,  wtiich  may  fatisfy  your 


A Ccordin"  to  the  favourable  licence  by  your  Lorlhips  to  me  given,  1 Lordftvips,  and  more  fecure  the  State  ; and  is  not  hopelels  to  be  look’i 
x\.  |,ave  digefted  into  writing  thofe  matters  of  circumftance,  wherein  my  upon  as  capable  of  your  prefent  favour  and  future  mercy,  which  he  nov 


Examinations  and  Narrative  are  in  oeteci  01  my  . “ 4 ,,  , 

and  ffiort  • humbly  praying,  that  they  may  be  received  ana  made  a part  ol  I hat  Ins  prelent,  deferved  condition  is  made  more  uncomfortable,  by 
that  relation  which  I muft  abide  by  at  my  T rial ; and  that  the  former  cr-  his  wants,  and  the  exclufion  of  his  friends  and  relations  ; without  a fupply, 
rors  may  be  reaified,  and  defeSs  fupplied  To  far,  as  by  this  fupplementary  in  which  life  itfelf  becomes  a punifhment. 

account  upon  my  ferious  recollections  given,  may  be  done.  And  I ftiail  Your  Petitioner  carting  himfelf  at  the  feet  of  your  Lordlhips,  humbly 
then  be  confident,  I (hall  appear  not  to  have  wilfully  concealed  (however  prays, 

guilty)  or  mifrendered  any  thing  pertinent,  whether  the  fame  carry  with  That  his  being  profecutcd  before  the  HighCourt  of  Juftice,  may  be 
hmy  cmdmmtion.  or  ^cule.  __*»»  ''“S' w M.  .h,™  rf  m.v  h. 


* What  parted  between  myfelf  and  Mr.  Barnard,  before  my  acquaintance  That  by  your  order,  his  part  and  future  charge  of  neceffaries  may  be 
with  Holmes  and  Ben /in,  and  which  is  expreft  in  my  Anfwers  and  Narra-  difeharged,  whilft  he  remains  your  prifoner. 

• • „ Uf.ff.re  Eafirr-Term  la!t,  when  there  was  an  order  tor  oc-  That  his  friends  and  kindred  may  have  recourfe  to  him,  and  that  he  may 


live  was  in  time  before  Ealler-Term  laft,  when  there  was  an  order  tor  oc-  That  his  friends  and  Itindft 
nurtured-  perfons  in  my  condition,  from  this  Town  ; and  1,  m obedience  have  the  freedom  of  his  pen. 
*.  .•  11  .1.  7 ....  -hr  6th  of  Mao.  and  came  to  Mr.  And  in  cafe  vour  Petttinnei 


idred  may  have  recourfe  to  him,  and  that  he  may 

thereunto  did  l«vc' this  city  on  Saturday  the  6th  of  May,  and  came  to  Mr.  j And  in  cafe  your  Petitioner  (hall  be  found  in  the  leaft  to  mifapply  thofe 
OH  rn's  houfe  at  Carlton-HoH  in  Suffolk,  on  Tburfday  following  ; from  j favours,  he  (hall  adjudge  himfelf  worthy  of  a total  deprivation  of  them, 
whence  1 ftirred  not  at  any  time  more  than  five  miles,  until  the  lixth  of  j and  of  your  future  goodneis  towards  him. 

Auru/l  when  I was  fent  for  to  make  affuranccs  between  a Kinfwoman  , And  your  Pet, turner,  & c. 

am!  her  hufband  in  point  of  jointure,  by  them  to  me  mutually  referred  : I This  was  lefs  than  was  look’d  for,  though  as  much  as  he  could  venture 
in  which  bufinefs,  and  in  other  matters  between  another  Kinfwoman,  and  on  ; in  which  his  defire  for  refpite  of  his  Trial  was  inferred,  to  prevent 
a Merchant  of  London  being  under  reference  to  arbitrement  5 as  alfo  in  only  his  being  the  fiift,  and  exafperating  them  by  giving  others  aim  in  the 
endeavouring  to  get  fome  friend  to  contrad  in  the  behalf  of  my  daughter,  ferupling  the  Court. 

for  the  reversion  of  a Leafe  holden  of  the  Dean  and  Chapter  of  Ely,  in  This  petition  was  folrcited  thirty-three  days,  but  no  anfwer  could  be 
which  (he  is  interefted  for  a life  in  being,  I continued  in  and  near  the  Ci-  obtained  ; and  his  wants  growing  upon  him  daily,  he  put  in  the  Lieu- 

tu  until  the  third  day  of  September  ; in  which  time  Barnard  voluntarily  tenant’s  hands  this  following  petition  : 

■ - . . . _ nml  Btnfon.  uoon  the  pretences  in  niy  The  Petition,  (with  flilt  as  formerly.  Sec.) 


And  your  Petitioner , & C. 
look’d  for,  though  as  much  as  he  could  venture 


brought  to  my  acquaintance  Holmes  and  Btnfon,  upon  the  pretences  in  my  The  Petition,  (with  Jlile  as  formerly,  kc.) 

Anfwers  and  Narrative  fet  forth,  to  which  I humbly  refer.  . Shewetb, 

The  note  which  mentions  Ben  fan’s  going  with  me  to  Cambndgejhire,  anu  'T’HAT  your  Petitioner  hath  been  twelve  weeks  clofe  prifoner,  his 
f to  Sir  John  Gell  which  in  my  Anfwers  1 have  expounded,  was  drawn  friends  neither  permitted  to  vifit,  nor  daring  to  relieve  him,  his  feore 

f-om  me  by  Barnard’s  importunity,  and  written  at  his  requeft  ; but  what  for  necertaries  fvvoln  beyond  his  ability  to  drfeharge,  his  credit  protefted, 
nfe  he  made  of  it,  (other  than  to  lay  it  up,  and  referve  it  for  his  prelent  anj  nothing  more  vifible  to  him  than  his  immediate  perifliing. 

DurDofc)  1 know  not,  nor  had  any  account  of  it,  but  went  away  the  third  That  he  hath  not  been  wanting  to  pray  your  favours,  having  three  pc- 
f September  there  being  no  eonelufion  of  any  thing  to  be  done  in  fub-  titions  lodged  with  your  Lordlhips,  conftantly  folicitcd,  but  unanfwercd. 
ftance  or  circumftance  pofitive.  Put  Mr.  Barnard,  who  knew  how  to  di-  That  he  hath  in  his  confeffions  (pared  nothing  which  can  more  conduce 
Ja  , ’ me  nromifed  bv  Letter  to  intimate  further  to  me  ; from  whom  af-  to  the  State’s  fecurity,  or  his  own  condemnation, 

. ’ 1 - : 1 T ... fnthnr.  nr  anv other  nur-  P^itUner-  1, terms. 


•x  received  any  Letter  or  Mcffage  to  that,  or  any  other  pur- 


ler that  1 never  received  any  setter  or  ^ — --  r--  , Your  Petitioner  therefore  humbly  prays, 

u’ti|  mv  rcturn  near  Michaelmas-Term  ; when  he  told  me,  that  the  ) That  if  at  all  he  rnuft,  he  may  fpeedily  receive  his  Trial, he  being  ready 
unfuccefsfulnefs  of  things  In  Ireland  had  been  the  impediment.  to  fubmit  to  the  will  of  God  in  the  iffue. 

As  to  the  dav  viz.  the  1 8th  of  Oliobcr,  being  the  Fair  day  at  Ely,  it  was  That  if  mercy  be  referved  for  him,  which  he  hath,  and  doth  implore, 
nj  ; ;n  .lifcourfe  mentioned  to  be  an  opportune  time,  in  cafe  the  Ifle  were  y0Ur  Lordlhips  would  pleafe  to  admit  him  to  Cue  out  his  pardon,  and  to  a 
(as  indeed  it  was  not)  garrifoned.  Neither  any  folemn,  ot  ferious  dofign  free  conversion  in  this  Commonwealth,  upon  fecurity  given  for  his  fu- 
nr  eonelufion,  then-to-fore  or  then-after  made  dr  laid,  other  than  in  Iran-  ture  good  demeanor. 

••  • • communication  •,  nor  any  perfon  engaged  fo  much  as  by  word  or  pro-  That  in  the  mean  time  he  may  have  the  liberty’ of  the  Church  and 
;"if:  unti]  this  frefc  ftratasem  was  fet  on  foot  by  Barnard.  Tower,  and  the  freedom  of  his  friends  refort,  and  that  order  may,  bwgiwi' 


That  in  the  mean  time  he  may  have  the  liberty’  of  the  Church  and 
Tower,  and  the  freedom  of  his  friends  refort,  and  that  order  may  be  given' 


I drew  Sir  John Gell's  petition  before  Chrjlmas,  and  had  feveral  com-  ; for  the  debt  incurred  there  in  the  time  of  his  clofe  rsftraint  to  be  dil- 
•mrnts  front  him  by  Holmes,  (at  leaft  pretended)  before  I faw  him,  and  1 charged.  And  your  Petitioner,  kc.  . 

• iieve  after  Twelf-tide  I was  invited  to  him,  and  entrufted  by  him  m . The  Warrant  of  Commitment , which  Ieould  not  get  a Copy  of  till  the  14.I// 


the  compofin"  the  differences  between  him  and  his  Lady  : in  the  laft  Term 
I drew  his  anfwer,  and  in  the  feveral  times  of  our  cafual  or  oCcafional  mccc- 
1 the  difeourfes  have  amounted  to  wh.'t  1 have  before  figmfied,  and  in 
Uur'  |)iefen«  ami  his  avow-cJ  ; and  how  mot:  c»i£U).  to s,ve  yoot  Lord- 
(hips  an  account  in  time,  1 cannot.  , . T . 


'T'HESE  are  to  will  and  requre 
tody  the  bodv  of  Eufebius  Ar. 


July,  is  Br.ibUcwttb : 
requre  you,  herewith  to  n 


Eufebius  Andrewe,  Hfq.  and  him  you  arc  fafely  t 


' 'refence  and  his  avowed  ; and  how  more  exactly  to  give  your  Lord-  ; keep  in  clofe  imprifonment  in  the  Tower  of  London,  in  order  to  his  further 
"r,  an  account  in  time,  I cannot.  , examination,  he  being  committed  unto  you  for  High-Treafon,  in  plotting 

to  the  matter  of  the  engagement,  I abide  by  what  I have  formerly  and  endeavourin'  the  fubverfion  and  alteration  of  the  prefent  Government. 


faid,  with  this  only,  that  at  my  engaging, j . - - , 
L Vtdnc  outrf  town,  in  ohcdionce  to  thoAfl,  Iwrts  ptotntfcd  o>  BnJ-.r. 
«hat*if  Sir7#fef  GeU,  and  their  pretended  friends  of  the  Country  did  not  co- 
” \j ihould  be  difengaged  ; and  in  the  hour  of  my  go.ng  away,  J 
Par-aid  being  not  ready  according  to  promife,  but  by  BenJ.n  Preten“^ 
to  be  at  Tctunham-Cwrt  with  fome  ButktUghaitJktntnon,  and  that J le 
would  undoubtedly  follow;  I told  Benfn,  as  I remember,  in  the  preknee  I 


late  irt  the  night,  before  Qf  -his  you  are  not  to  fail ; and  for  fo  doing,  this  (ball  be  your  Warrant- 
was  promifed  by  Benfor.  Given  at  the  Council  of  Stale  fitting  at  W hitehall,  this  3016  day  of  M»)'r 

the  Country  did  not  co-  . 1650. 

lr  of  my  going  away,  j Signed  in  the  name  and  bj  the  order  cf  the  Council  of  St3t* 

Ut  by  BenJ.n  pretended  appointed  by  Jutboritj  of  Parliament. 

nember,  in  the  prelence  I y J Tbi» 
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for  Higli-Treafon. 


C 33°  ) 


This  Warrant  is  vicious  in  itfelf,  for  two  Reafons,  which  make  a 
right  Warrant  of  Commitment,  Coke’s  2d  Part  Inltit.  fob  52,  59°>  59* • 
allowed  by  the  Parliament. 

1 . That  it  is  not  done  by  due  Procefs  of  Law. 

2.  That  it  hath  not  a Conclufton,  viz.  * And  fiifely  to  keep  until  he 
« be  delivered  by  due  Courfc  of  Law.’ 

But  loves  it  indefinite,  and  is  rather  a Condemnation  to  perpetual,  at 
Jcall,  to  arbitrary  Imprifonment,  which  is  worfe. 

The  clofe  Imprifonment  is  but  in  order  to  his  further  Examination,  atid 
he  had  been  twice  fince  examined,  and  figned  his  Examinations  before 
Eftlcr,  and  dia  not  refufe  to  anfwcr  any  Quefti^n  demanded  of  him. 

The  Warrant  is  dated  from  the  Council  of  State  fitting  at  Whitehall,  the 
noth  of  May  ; whereas  he  was  brought  to  the  Tower  the  apth  of  March, 
being  Sunday,  by  ftven  in  the  Morning,  at  the  opening  of  the  Gate  (no 
Council  fitting)  and  the  Warrant  figned  on  Saturday  the  2910  of  March. 

Having  attended  a Month  in  Expectation  of  an  Anfwcr  to  his  laft  Pe- 
tition, he  petitioned  the  Parliament  again. 

To  the  High  and  Honourable  the  Parliament  of  England, 

The  humble  Petition  ff/'Eufebius  Andrewe,  Eft.  tlofe  Prifer.tr  in  the  Tower 
of  London, 

Sbeu'eth,  . . i 

rip  HAT  your  Petitioner  bath  been,  by  a confederate  Pack  of  Setters, 
1 wrought  into  Actions,  which  (abttra&ed  from  their  Circumftances) 
fender  him  liable  to  your  Juftice;  and  this  done,  not  without  their  fur- 
ther Hope,  that  your  Petitioner,  as  they  fuppofed,  had  intend!  to  have 
diiiwn  divers  Perfons  of  Quality  and  Fortune  into  the  fame  Entanglement. 
That  failing  of  that  Part  of  their  Aim,  the  faid  Confederates  did  betray 

tDur  Petitioner  to  the  honourable  Council  of  State,  by  wHofe  Warrant 
e hath  been  iixtecn  Weeks  a ftritlly  clofe  Prifoner,  without  a Fortune  of 
his  own,  the  Accefs  of  Friends,  or  Means  of  Subfiftence  allowed  ; and  is 
to  perifh  by  his  Wants,  belorc  it  be  diftinguiihcd  by  a publick  Trial, 
whether  he  be  a fitter  Object  for  the  applying  of  your  Juftice,  or  your 

That  he  is  hereby  difabled  to  be  accountable  to  the  Service  of  God, 
the  Duty  to  his  Family  and  Friends,  and  to  thofe  who  give  him  Credit 
for  Bread.  And  in  cafe  he  fhould  be  called  from  fuch  his  clofe  Reftraint 
to  his  Trial,  muft  be  deftitute  and  deprived  of  all  fair  Means  of  making 
h-3  reafunablc  Defence  which,  however  it  may  fuit  with  Policy,  will 
hot  be  confident  with  Religion  and  Honour. 

Your  Petitioner  having  for  Relief  in  the  Premifes,  by  all  opportune  Ad- 
'drefl'es,  and  by  four  Petitions  importuncly  foliciteJ  and  fought  the  faid 
Council  of  State  without  Anfwcr  ; in  the  deep  Senfe  of  his  preffing  Suf- 
ferings humbly  appealeth  to  this  high  Court,  calling  himlclf  wholly  there- 
upon, and  as  numbly  prayeth, 

j.  That  you  would  prevent  tyour  Juftice  by  your  Mercy,  and  admit  him 
to  fue  out  his  Pardon,  upon  Security  given  for  his  future  good  Demeanor 
to  the  Stare  in  this  Commonwealth. 

2.  That  if  that  be  too  great  a Favour,  you  would  grant  him  Licence 
to  depart  the  Common  wealth  j he  engaging  not  to  afi,  or  contrive  aught 
to  the  diiTcrvice  of  the  State. 

3.  That  if  he  be  not  thought  capable  of  either,  but  that  he  muft  receive 
a publick  Trial,  he  may  have  a convenient  time  of  Preparation,  after  a 
qualifying  of  his  Imprifonment. 

4.  That  in  the  mean  time  he  rtiay  have  the  Liberty  of  the  Tower,  and 
Vcloit  off  his  Friends}  and  that  by  your  Order,  his  Debt  for  Livelihood, 
incurred  in  his  clofe  Reftraint,  may  be  difeharged. 

In  all  which  your  Petitioner  is  ready  to  fitbmit  to  the  Will  of  God, 
whore  Provi Jfcncc  hath  put  Juftice  ind  Mercy  into  your  prefent  difpenfing. 

And  ft  all  ever  fray. 

Notwithftandifig  his  Petitions  and  Letters,  he  was  brought  before  the 
High  Court  of  Jufticfc  (in  Aujfujl),  of  which  John  Bradjbaw  was  Prefident, 
and  his  own  Narrative  was  urged  againft  him  as  aConfeifion  ; and  Attor- 
ney-General Prideaux  ufed  him  with  very  111  Language.  But  he  put  into 
Court  his  Anfwers  in  writing,  which  were  as  follow  ; 

The  humble  Jnftuer  a/Eufcbius  Andrewe,  Eft.  in  his  Defence . to  the  Pro- 
ct fling  aga  njl  hint  before  the  Honourable  the  High  Court  of  ‘Juftice,  pre- 
fented  the  ibih  Day  of  Aug.  1650. 

rT  H E faid  Rcfpondent  (with  the  Favour  of  this  honourable  Court)  re- 
*-  ftrving.  and  praying  to  be  allowed  the  Benefit  and  Liberty  of  making 
further  Anlwcr,  oftVretn  to  this  honourable  Court; 

Firft,  That  by  the  Statute  or  Charter,  filled  Magna  Charta,  which  is 
the  fundamental  Law,  and  ought  to  be  the  Standard  of  the  Laws  of  Eng- 
land, confirmed  above  thirty  times,  and  yet  unrepealed,  it  is  in  the  29th 
Chapter  thereof  granted  and  enabled, 

l.  Thdt  no  Freeman  ftiall  be  taken,  or  imprifoned,  or  be  difleifed  of 
h:s  Freehold  or  Liberties,  or  free  Cuftom,  or  be  outlawed,  or  exiled,  or 
beany  otherwife  deflroyed ; nor  will  we  pafs  upon  him,  nor  condemn 
him,  but  by  a lawful  Judgment  of  his  Peers,  and  by  the  Laws  of  the  Land. 
2.  We  (hall  fell  to  no  Man,  ntSr  defer  to  any  Man  Juftice  or  Right. 
Secondly,  That  by  the  Statute  of  42  of Edvi.  111.  chap.  1. 

1.  The  Great  Charter  is  commanded  to  be  kept  in  all  the  Points.  And, 
2.  It  is  enaclei],  that  if  any  Statute  be  made  to  the  contrary,  that  (hall 
he  holdcn  for  none;  which  Suture  is  unrepealed. 

The  Rcfpondent  obferveth;  That  by  an  Adi  of  the  26th  of  March, 
1650,  entitled,  /in  Aft  for  tflablifting  an  High  Court  of  jtefltlt,  Power  is 
given  to  this  Court  to  try,  condemn,  and  cauic  Execution  of  Death  to  be 
done  upon  the  Freemen  of  England,  according  as  the  major  Number  of 
any  twelve  of  the  Members  thereof  (hall  judge  to  appertain  to  Juftice, 

And  thereupon  the  Refpondcnt  doth  humbly  infer  and  offereth  for  Law. 


it  had  been  alfo  enacted,  that  juftice  and  Right  (hall  be  deferred  to  all 
Freemen,  and  fold  to  all  that  will  buy  it. 

Thirdly , That  Upon  ptemifing,  by  the  Petition  of  Right,  3 Car.  that 
contrary”  to  the  Great  Charter.  Trials  and  Executions  had  been  had  and 
done  againft  the  Subjects  by  Commiffians  Martial,  (Ac.  it  was  therefore 
prayed,  and  by  the  Commiifion  enafled.  That, 

1.  No  Comrr.iions  of  the  like  Nature  might  be  thenceforth  iffned,  (Ac. 
And  that  done, 

2.  To  prevent,  left  any  of  the  Subledls  (hould  be  put  to  Death,  con- 
trary to  the  Laws  and  Francife  of  the  Lind. 

The  Refpondcnt  humbly  obferveth  and  affirmetK,  Thai 

This  Court  is  (though  under  a different  Stile)  in  nature,  and  in  the 
Proceedings  thereof,  direftly  the  fame  with  the  Commiffion-Martial  ; the 
Freemen  thereby  being  to  be  tried  for  Life,  and  adjudged  by  the  major 
N umber  of  the  Cc-mmiffioners  fitting  (as  in  Courts  of  Cc-mmiffioners  Mar- 
tial was  pfactifed,  and  was  agreeable  to  their  Conftitution),  and  confc- 
quently  againft  the  Petition  of  Right;  in  which  he;  and  ail  the  Freemen 
of  England  (if  it  be  granted  there  be  any  fuch)  hath,  and  have  Right  and 
lntcreft;  and  he  humbly  claims  his  Right  accordingly. 

Fourthly,  That  by  the  Remohftrance  of  the  15th  of  December,  and  the 
Declaration  the  17th  of  January,  1641,  the  Benefit  of  the  Laws  and  ordi- 
nary Courts  of  Juftice  are  the  Subjects  Birth-fights. 

By  the  Declarations  of  the  12th  of  July , drid  the  1 6th  of  Oifober,  1642; 
the  Prefeivation  of  the  Laws,  and  the  due  Adminiftration  of  Juftice,  ,>r* 
owned  to  be  the  justifying  Caufe  of  the  War : and  the  Ends  of  the  Parlia- 
ment’s Affairs  managed  by  their  Swords  and  Councils.  And  God’s  Curie 
is  by  them  imprecated,  in  cafe  they  (hould  ever  decline  thofe  Ends. 

By  the  Declaration  of  the  17th.  of  April,  1646,  Promife  was  nude  not 
to  interrupt  the  Courfe  of  Juftice  in  the  ordinary  Courts  thereof. 

By  the  Ordinance  or  Votes  of  Non-aJdrefl'cs,  Jan.  1648,  it  is  allured 
on  the  Parliament's  behalf,  Tim 

Though  they  lay  the  King  iifidc,  yet  they  will  govern  by  the  Laws,  and 
hot  interrupt  the  Courfe  of  Juftice  in  the  ordinary  Courts  thereof. 

And  thereupon  the  Rcfpondent  humbly  inferreth  and  affirmeth,  That 

The  Conftitution  of  this  Court  is  a Breach  of  that  publick  Faith  of  the 
Parliament,  exhibited  and  pledged  in  the  Declarations  and  Votes  to  the 
Freemen  of  England. 

find  upon  the  whole  Matter,  the  Respondent  (faving  as  aforefaid)  doth 
humbly  affirm  for  Law,  and  claim  as  his  Right, 

t.  That  this  Court,  in  defeat  of  the  Validity  of  the  Act,  by  which  it 
is  conftituttd,  hath  hot  Power  againft  him,  or  to  prefs  him  to  a further 
Anfwcr. 

2.  That  by  Virtue  of  Magna  Charta,  the  Pitition  of  Right,  and  the 
before-recited  Rcmonll ranee  and  Declarations,  he  ought  not  to  be  pro- 
ceeded againft  by  this  Court,  but  by  au  ordinary  Court  of  Juftice,  and  to 
be  tried  by  his  Peers. 

And  prays,  that  this  prefent  A nfwer  and  Salvo  may  be  accepted,  and 
rcgiftcrcd,  and  that  he  may  be  tried  by  Kis  Peers  accordingly. 

Eus.  And&£wb. 

The  farther  and  ftcond  Anfwcr  of  Euf.  Andrewe,  Efq.  to  the  Honourable  lit 
High  Court  of  Juftice,  prefenttd  the  iGth  Day  of  Aug.  1655. 

rT1  H E faid  Refpondeht  ( with  the  Favour  of  this  Honourable  Court)  re- 
ferving  and  praying  to  be  allowed  the  Benefit  and  Liberty  of  making 
further  Anfwcr  (if  it  (hall  be  adjudged  necelTary),  in  all  Humblsnefs  for 
prefent  Anfwcr,  offereth  to  this  honourable  Court, 

That  by  the  Letter  and  genuine  Senfe  of  the  Act,  entitled.  An  Jfl  for 
eftabliftingan  High  Court  of  Juftice,  the  faid  Court  is  not  qualified  to  try  a 
Freeman  of  England  (and  fuch  the  Refpondent  averreth  to  be)  for  Life  in 


England  (an< 
Cafe  of  Treafon. 


Firft,  For  that,  i.  The  faid  Court  is  not  conftituted  a Court  of  Re- 
cord, and  (but  upon  Record)  cannot  at  all  have  that  Account  of  their 
Freemen,  which  Kings  were  wont  to  have  of  their  Minifters  of  Juftice, 

2.  The  Freemen,  and  fuch  who  are  and  may  be  concerned  in  him,  carl 
have  no  Record  to  refort  unto,  by  which  to  preferve  die  Rights  due  to 
him  ahd  them  rel’pedtively,  viz,  of 


it  A Writ  of  Error,  in  cafe  of  er- 
roneous Judgment,  due  by  the  Pre- 
cedents. 


Pafcb.  39  Ed.  III.  A/,  of  Gaunt's 
Cafe.  4 Ed.  III.  R-.t.  Par.  Hum. 
1 1.  Count  de  Arundel \ Cafe. 

2 Ed.  I"  ~ “ "" 


42  Ed.  III.  Rot.  Par.  Hu.  23.  Sir 
John  of  Lee’s  Cafe. 

2.  A Plea  of  Auterfoys  acouit,  in  ) , , n , , . 

cafe  of  new  Qucftion  tor  the  famo  L * J ..an  ar  9 s ^-afc>  4 
Fa&;  the  Right  to  which,  and  the  f 

Neceffity  of  fuch  Record,  appears  by-*  aUx  5 e*  1 33  F.hz. 

3.  A being  enlarged  upon  Acquit-  "* 


Seal.  14  Hm.  VI.  C.  i.  ,d  the  f Th"  Y”'  ■— 


The  Year  Book  of*Edto.  vf. 
JO.foL  19. 


Cafe  thereupon  grounded. 

4.  A Writ  of  Confpiracy  againft"! 
thofe  who  have  praclifed  the  betray-  j 

ing  the  Life  of  the  Refpondcnt  not ! The  Poulterer's  Cafe,  9 Rep.  fit. 
to  be  brought  before  Acquittal,  and  f 55. 


That  the  laid  A&  is  diametrically  contrary  uuto,  and  utterly  inconCft-  ! ,n°nwealth, 


no  Acquittal  but  upon  Record,  as  I 
appearcth  by 

This  Court  is  to  determine  at  a Day,  Without  account  of  their  Pro- 
ceedings, have  Power  to  try,  judge,  and  caufe  Execution,  but  not  to  ac- 
quit or  to  give  Enlargement;  fo  that  the  n occur  are  thereby  pttni&able, 
the  innocent  noc  prefcrvable ; the  injured  and  betrayed  not  vindicablc  ] 
which  are  Defeats  incompatible  with  a Court  of  Juftice,  and  inconfiftcnc 
with  Juftice  iifclf,  and  with  the  Honours  of  a Cbrtftian  Nation  and  Com- 


mit with"  the  faid  (ireat  Charter,  and  is  therefore  by  the  (aid  recited  Statute 
*o  be  holdcn  for  none. 

That  rt  can  with  no  moreReafon,  Equity,  or  Juftice,  hold  the  Value 
*nd  Repuution  of  a Law  (the  faid  Statute  before  recited  being  in  Force), 
•han  if,  contrary  to  the  ftcond  Claufe  In  the  29th  Chap,  of  Magna  Charta, 
Vgj ..  VflJ 


Secondly,  For  that  the  Members  of  tliis  Court  are  by  the  Adt  directed  to 
be  fworn, 

I.  Not  1*  confeflu  ftpuli,  for  the  Freemen’s  Satisfaction. 

2-  Not  in  Words  of  InUiftercncy,  and  omigme  to  Equality.’ 

3.  In  Words  of  manifeft  Partiality,  zii, 

D u rod 
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24-  “the  Trial  of  Col.  Eufebius  Andrewe, 


You  /hall [wear  that  you  /kali  well  and  truly , according  to  the  bejl  of  your JkiU 
and  knowledge,  execute  the  feveral  powers  given  unto  you  by  this  AS. 

The  Reipnndent  humbly  offers,  Thac 

1.  The  I'ouit  in  their  capacity  of  Triers  ought  (in  reafon)  to  have 
been  appointed  by  their  conftitution,  to  have  been  fworn  as  Triers  in  full 
Court,  according  to  the  practice  in  all  equal  ways  of  T rial. 

2.  The  Court  as  Commiffioners  of  Oyer  and  Terminer,  (being  autho- 
rized by  the  Act  to  heat  and  determine)  Ihould  in  like  reafon  be  appointed 
bv  an  Oa;h,  fuch  as  is  ufual  for  perfons  fo  qualified,  as  provided  by  lS 
Ethu.  II  l.  viz. 

You  jhall  fwear , that  well  and  lawfully  you  J ball  ferve  our  Lord  the  King , 
and  hit  People  (mutatis  mutandis)  in  the  office  of  Juftice , &c.  and  that  you 
deny  to  no  man  common  right,  &c. 

Or  fome  Oath  equivalent  at  leaft  to  that  of  a Juftice  of  Peace,  Dalton , 
fol.  13. 

I A.  B.  do  fwear , that  1 will  do  equal  right ; and  according  to  my  left  wit, 
cunning  and  power,  after  the  Laws  and  Cujlomt  of  the  land , and  the  Statutes 
thereof  made,  tic. 

3.  The  Court  in  the  capacity  of  Triers  Ihould  (in  reafon)  be  obliged  by 
an  Oath,  of  as  equitable  fenfe  as  that  ufually  adminiftered  to  Jurors,  viz. 

You  Jhall  -well  and  truly  try , and  true  deliverance  make  between  our  Sove- 
reign Lord  the  King,  (mutatis  mutandis)  and  the  pnfoner  at  the  bar  ; fo  help 
you  God. 

Whereas  when  this  Court  Ihall  (as  it  is  now  confUtuted)  have  con- 
demned the  Freeman,  the  Refpondent,  or  other,  by  applying  their  tkill 
and  knowledge,  to  their  power,  whether  juftly  or  not,  the  Oath  by  them 
taken  is  not  in  tire  letter  broken  ; as  to  be  cxadtable  by  man,  though  God 
will  probably  have  a better  account. 

And  therefore  upon  the  whole  matter  premifed,  the  Refpondent  (faving 
as  before)  off  rs  fo  r law  and  reafon,  that  the  honourable  Court,  the  High 
Court  of  Juftice,  is  not,  by  the  letter  and  proper  fenfe  of  the  words  of 
the  Act,  by  which  it  is  conftituted,  qualified  in  refpect  of  the  pre-ob- 
ject ed  defects  to  pafs  upon  him  for  his  life,  upon  a charge  or  crimination 
of  H igh-Treafon . 

And  humbly  prays,  that  this  his  fecund  Anfwtr , and  Salvo,  may  bi  re- 
ceived, and  regifttred  ; and  that  he  may  be  tried , as  in  bis  former  An- 
fwer  he  prayed. 

Eui.  Amdrewe. 

The  farther  and  third  Anftver  af  Eufebius  Andrewe,  Bfj.  to  the  Honourable 
the  High  Court  of  Jufti.e,  prefented  the  1 bth  day  of  Aug.  1650. 


2 Car.  II.  (332  ) 


T‘ 


Stampf  pi.  Cor.  fol.  163,  < 
164.  the  Statute  of  « 


! and  2 Phil,  and  Alary,  cap.  1 
1 Edw.  VI.  cap.  12. 


' HE  faid  Refpondent  (with  the  favour  of  this  honourable  Court) 
referr  ing  and  praying  to  be  allowed  the  benefit  and  liberty  of 
making  further  ailfwer,  (if  it  fliall  be  adjudged  lieceffary)  in  all  humble- 
nefs  for  prefem  Aiifwcr,  offereth  to  this  honourable  Court, 

That,  Firft,  It  is  his  right  (if  he  muft  admit  this  Court  to  be  dulyand 
legally  eftablifbed  and  conftituted,  as  to  their  being  a Court)  to  be  tried 
by  his  Peers,  men  of  his  own  condition  ami  neighbourhood. 

Secondly,  It  is  within  the  power  of  the  Court  by  the  Letter  and  Senfe 
of  the  Act,  or  at  lead  as  being  not  repugnant  to  the  Ait,  to  try  him  by 
fuch  his  Peers,  (Ac. 

Firft,  That  it  is  his  right  to  be  fo,  and  only  fo  tried,  appears  by  Magna 
Charta,  cap.  29.  25  Edw.  I.  cup.  j,  and  2.  25  Edw.  ill.  cap.  4.  25 

Edw.  III.  cap.  2,  and  4.  28  Edw.  III.  cap.  4.  37  Edw.  III.  cap.  18. 

42  Edw.  III.  cap.  3. 

By  all  which  Statutes  made  in  full  Parliament,  conliftingof  the  head, 
and  all  the  members  actually,  as  well  as  virtually,  this  the  Refpondent’s 
ri-ht  is  maintainable,  and  deniandable,  and  the  contrary  proceedings 
thereunto  are  to  be  held  for  none,  and  redreffed,  (Ac.  to  be  held  for  void, 
and  error,  (Ac. 

So  that,  if  the  Laws  and  Courts  were  not  obftruited,  (in  the  cafes  of 
fome  foi  t of  Freemen  of  England ,)  the  whole  proceeding  contrary  to  thefc 
Laws,  without  a Jury  of  his  Peers,  were  avoidable,  and  refervablc  by 
Writ  of  Error,  as  appears  alio  by  the  precedents  vouched  by  the  Re- 
fpondent in  his  lecond  Anfwer. 

Secondly,  That  it  is  in  the  Court’s  power  to  try  the  Freeman,  and  con- 
fcquently  the  Refpondent,  by  a Jury  of  his  Equals  ; the  Court  is  humbly 
dclired  to  confider  the  words  of  qualification. 

The  Court  is. 

Pit ft.  Required  to  hear  and  determine;  and  fo,  if  at  all  Commiffioners, 
then  Commiffioners  of  Oyer  and  Terminer,  and  fuch  Commiffioners,  in 
their  natural  conftitution  and  practical  execution,  do  proceed  again  ft  tlx 
Freemen  according  to  Law,  by  a Jury  of  his  Equals,  and  not  otherwife. 

Secondly , Authorized  to  proceed  to  trial,  condemnation,  and  execution, 
(Ac.  But  not  restrained  to  the  manner  of  Trial,  limitative,  as  to  trial  by 
the  Court’s  opinion  as  Triers,  non  exeluftvi,  as  to  trial  per  Pates ; but  is 
left  in  the  manner,  as  in  the  judgment  itfclf,  to  the  opinion  of  the  major 
number  of  twelve  ; and  if  they  mail  think  fit  to  try  by  a Jury,  it  will  be 
no  offence  agninft  the  Act,  there  being  no  claufe  or  prohibition  to  the 
contrary. 

Aud  therefore  the  Refpondent  humbly  claimeth  his  faid  Right,  as  con- 
fining-with  the  faid  Power. 

Aud  the  more  to  induce  the  Court  to  grant  hi©  fuch  his  right,  and  the 
benefit  thereof,  the  Refpondent  humbly  reprefenteth  the  maniteft  wrong, 
ami  multiplied  diflierifon,  done  to  him,  and  in  him  to  the  Fstemanry  of 
England,  in  the  following  particulars  of  their  like  juft  right  (depending 
upon  luch  trial  10  be  allowed)  if  denied  him,  by  this  honourable  Court. 
Firft,  The  benefit  of 
■CUallen^ 

thirty-five  peremptorily, 
for  Trcafon  fa, a-uumber.  y JJj 

Secondly,  The  liberty  of 

Seeing,  hearing,  and  counter-qucftioning  the  witnefics,  for  clearing 
the  evidence  in  matter  of  circumftance,  as  well  as  in  matter  of  fadt ; 
which  appears  to  be. the  Refpondent’s  right  by 


The  Authority  of  (the  Law’s  Oracle)  Coke  2 part  Inft.  fol.  i2.  com- 
menting upon  the  words  in  25  Edw.  Ill  .cap.  2.  Prcvablemcnt  Attaint 
bccaule  the  pumlhment  was  heavy,  the  proof  to  be  punctual,  and  not 
upon  prefumptions,  or  inferences,  orftrainsof  wit,  but  upon  good  aiul 
fufficient  proofs  : alfo  by  the  Statute  of  1 Eliz.  cap.  6.  13  Eli t.  cap.  1. 

Thirdly , The  being 

^Convinced,  or  acquitted  by  a full,  free,  and  fully-coafented  verdift. 

Firft,  A verdict  by  a Jury  paffetb  from  all,  or  not  at  all.  In  the  pro- 
ceeding by  voices,  a lentence  palleth  by  way  of  concurrence,  with  which 
the  Star-Chamber,  Hlgk-Cmmiffien,  and  Courts- Martial,  were  branded 
and  condemned  ol  Inequality. 

Secondly , A verdict  palleth  upon  a Jury  before  difcliargcd,  „pr,n  their 
aftairs  ol  Eftate,  or  fopplies  of  Nature,  to  prevent  corruption  of  monev 
and  power;  but  as  this  Court  proceeds  (if  it  will  proceed  by  voices),  a 

rh  ? w u ay’  up  lcmence  ma>;  bc  Siven  Jt  lei"^  ; when 
the  svil!  ol  thofe  by  whom  the  Freeman  is  profccutcd,  be  firft  known. 

And  upon  the  whole  matter. 

The  Refpondent  humbly  claims  the  benefit  and  right  of  being  tried  (if 
betore  tb.s  honourable  Court)  per  Pares,  men  of  his  own  condition,  and  of 
his  neighbourhood,  and  that  he  may  hear  and  fee  all  the  witneffes  pro 
duced  again  ft  him,  viva  voce  (A  aperto  vullu  ; and  may  have  power  li- 
berty,  and  time  to  produce  witnefi'es  in  bis  defence.  ’ 

JuJ  (favhg  a,  firmtrh/)  humhfy  pray,  that  thit  UCMtfOr,  aai  S-,!vo. 
may  be  received  and  rtgijlcred.  * 

Eus.  Andrbwe. 

The  feveral  Arguments  of  Col.  Andrew  at  his  Trial, 

The  Firft  Argument. 

My  Lords,  and  you  Gentlemen , Members  of  this  Honourable  Court , 

J Have  (as  becomes  me)  been  attentive  to  the  charge  which  has  been 
read  ugamftme.  It  appears  in  that  drefs  it  is  put  already,  (though  I 
prefume  itlhall  be  clad  in  other  apparel  by  Mr.  Attorney)'  fo  fpecious- 
and  fo  great  as  that  my  friends  (if  I have  any  here)  begin  to  fear,  the  in! 


dirtcrent  to  doubt,  and  the  partial  to  detirc,  and  join  my  condemna- 
tion; myfclf  (I  hope  I am  not  partial  to  mylclf)  believe,  tiiat  it  will  be 
nomore  than  the  mountain’s  labour,  and  when  it  ihall  come  to  be  diffcftrd 
w.H  prove  to  be,««w  allow'd-,  like  the  Apples  of  Sodom,  that  howeve? 
hey  take  the  firft  fenfe  the  eye  as  this  the  ear,  do  rather  foul  the  fingers 
that  touch  them,  than  fat.sfy  the  appetite  in  its  expectation  upon  them/ 
My  Lord, 

I am  at  an  unufual  bar,  and  engaged  in  a great  caufe  of  a far  extend- 
ablc  concernment,  my  fee  is  hie,  and  my  duty  is  fclf-prefcrvation - 
whicn  in  itfclf  wee  lets  confiderable,  if  by  a precedent  of  my  fuffcrinj/ 
the  conlequence  would  not  prove  milchievoufly  epidemical  S 

I do  not  wilfully  refufe  to  plead  to  the  charge,  but  humbly  crave  leave 
to  otter  my  realons  tor  the  founding  of  my  Plea.  And  if  1 be  imnom/ 
nate  (yet  within  the  bounds  of  civility)  I beg  your  pardon,  and  that  I 
may  have  a full,  free,  and  an  uninterrupted  hearing. 

My  Lord , 

,J,Vben  Puffed  Pilate  to  fentencc  Chrift,  they  obtruded  to  him 

that  they  had  a Law,  and  by  that  Law  he  ought  to  die.  What  they 
bought  reafonable  to  cla.m,  when  it  teryed  their  turn  to  vent  their  ma- 
lice, will  be,  1 hope,  warrantable  for  me  to  lay  hold  on  in  a better  fenfe 
tor  the  vindication  ot  Chri/l,  who  fullers  when  Juftice  is  a fuft'eier  We 
have  a Law  too,  and  by  that  Law,  I ought  not  ©plead,  not  to  be  tried 
not  to  be  judged. 

The  Laws  olEtiglimd  were  not  unknown,  but  mifpraaifej,  when  th. 
Barons  fought  King  Join  into  a content  to  the  (not  now  making,  but)  to- 
llorement  of  the  ancient  Laws.  ° • rc 

And  * Magna  Chart,  itfelf  is  but  a confirmation  or  reftitulion  of  tho 
Common  I -aw . and  u become  the  ffandatd  by  which  Laws  lire  redueibli 
and  is  the  foundation  of  all  other  Adis  of  Parliament. 

It  hath  been  at  no  time  difmemberedi  no  part  abrogated  by  any  m„e,| 

It  hath  been  confirmed  above  thuty  times,  and  coSmanded  a,'  to 
be  obferved  and  put  in  execution. 

In  the  Adi  called  Confirmatio  f-  Cbartarum,  it  is  directed  to  b • . 1 

as  the  Common  Law  in  judgment,  in  all  points,  by  all  chc  II  YY  // j 
Difpenfers  of  Law,  or  which  have  the  Law  to  guide.  ‘ ' “ 

It  hath  in  former  ages  gained  an  honourable  citeem  in  the  old  books  • 
t Charta  hbertatUm  ccmmums  Ltberlas  Anglia,  Charta  de  Lila  tatiius  tic 
thefe  are  the  Appellations.  ’ 

L was ; a Noli  me  tangere,  and  for  Peeking  a reverfal  or  avoidance  of  it 
by""  ih’ 

And  to  draw  downwards  yet  one  Kind's  reu-n  and  tltC:  u 

I would  apply  ; I find  in  the  43d  t)  ot^iu/flL  this  oP-aTchanerwx 
not  only  barely  confirmed  and  commanded  to  be  k-pt  in  all  the  points  for 
thofe  are  the  words;  but  to  prevent  any  altera1  ion  of  i-  • .4  h t 

idLJn.  \mTj  H*. 1 >*  “>  Sa  ITU.  StamtS  1 t*  fcy  true  whu  funli  ,t  „ . Saint,,  es  well  ss  a Ct,„icr  bein’  mSj- 

by  a Dent  and  author, ty  of  Parliament ; That  3 

No  Freeman  Ihall  be  taken  or  imprifoned,  or  be  diffeifed  of  hk  (-  -1,  1 1 
or  liberties,  or  free  curtoms,  or  beout-law’d,  or  exli/d,  „ anvmhtrv  ^- 


beftroyed  , nor  will  we  pufs  upon  him,  nor  condemn  hi,,',  bui  bVTiwful 
judgment  of  his  Peers,  and  by  the  Law  of  :-ie  Land.  * 14 


■ Cuke  ift  pirtinflit.  fol.  Sa.  81.  t *5  Edw.  I. cap.  1. 
$ 17  lieu.  til.  Uot.  *-'la.  unm.  1.  x.  Pro  utriuf.  M.  1. 
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We  lhall  fell  to  norilan,  nor  defer  to  any  man  either  Juftice  or  Right. 

If  this  be  truth  and  Law,  which  I have  in  thefc  particulars  premifed 
W you  ; then,  my  Lords,  give  me  leave  to  take  notice. 

That  by  that  Adi  by  which  you  arc  conllitutcd  a Court  of  Juftice,  you 
are  authorized  to  try  the  Freemen  of  England-,  not  pet  Pares , upon  or 
for  offences  againft  articles,  and  the  pur.ilhmenc  to  reach  to  life,  as  the 
major  part  of  any  twelve  of  the  Commilfioners  {hall  judge  to  appertain  to 
Juiricc. 

Laying  thefe  together,  a polling  rider  may  read,  that  thefe  Laws  arc 
diametrically  opposite,  and  confequently  inco'nfiftent. 

The  latter  hath  its  doom  inherent  by  its  innate  contrariety  to  the  for- 
mer, and  is  a building,  a fupcrftrU&ure  fo  utifuitable  to  the  foundation,  j 
that  if  it  had  not  a double-edged  fupport,  it  need  no  help  to  be  demo-  | 
Jifh'd,  but  would  fall,  1 know  not  whether  to  fay,  jua  mile,  orfua  ptiici- 
l.  teste. 

The  Conflitutors  of  this  Law  are  Gladiis  tlndi ; and  therefore  as  I am 
not  in  opportune  place  to  fpeak  to  them,  fo  there  is  fomething  of  danger 
to  fpeak  too  freely  to  them  ; but,  my  Lord,  your  Lordfhip,  as  you  are  in 
this  place,  arc  (l  am  fure  ought  to  be)  like  the  Elcutcheons  of  Princes, 
with  their  adopted  fupporters,  Knowledge  and  Cunfcicnce : and  if  you 
arc,  1 am  confident  you  will  doubt  of  your  Commiffion  or  Warrant  to 
proceed  againft  me,  and  compel  me  topreferve  an  inch  of  life,  bv  giving 
away  mine  and  my  Countrymen’s  liberty,  in  condefccnding  to  a rleaand 
Trial,  in  this  contra-legal  way,  and  by  power  of  this  Ad. 

The  Second  Argument* 

Afy  Lord, 

I Shall"  further  beg  leave  to  call  to  your  memory  the  Petition  of  Right ; 

which  was  made  the  bulinefs  of  the  Parliament,  at  the  time  when  it 
■was  preferred,  and  received  the  Royal  Affcnt;  mult  never  be  forgotten 
by  thi/fe  who  hold  in  efteem  the  care  of  Parliaments,  and  gracious  con- 
ccffions  of  Kings. 

In  the  Proem,  or  leading  part  of  that  Petition,  the  Statute  of  Magna 
Charla  is  inftanccd  as  to  this  particular.  Trial  for  life  by  proper  Courts, 
with  other  the  Laws  and  Statutes,  (fomc  of  which  1 have  cited,  and  the 
left  fliall  upon  another  point  in  their  place)  and  as  it  is  complained,  that 
proceedings  had  been  by  Commilfioners  martial,  when  and  where,  if  by 
the  Laws  and  Slitutesof  the  Land  they  had  deferved  death,  by  the  fame 
Laws  and  Statutes  alfo  they  might,  and  by  no  other  Laws  ought  to  have 
been  judged  ; (bit  is  prayed*  ami  accordingly  enacted.  That  no  Com- 
rniffiuns  of  like  nature  may  be  henceforth  iflued  to  any  perfon  orperfons 
whatlbfcler  to  be  executed,  idc.  and  this  to  prevent,  left  by  colour  of 
them,  any  of  the  fubjedts  ihould  be  deftroyed  or  put  to  death,  contrary  to 
the  Laws  and  Franchifc  of  the  Laud j 


7 'terpius  ejl  bis  qui  iinpia  lenent  infulipre  bitujle pr.tl.’Xlu,  quoin  iajid/fd  ma- 
Uvoltr.ua  uti ; nam  vislentia  videtur  aliquid  Juris  habere , prepter  pHentiam  d 
fortunes  datam,  fed  frtius  tanium  db  injujti'.id  oritur 4 

The  Third  Argument. 

OUT,  my  Lord,  if  your  Lordlhip  be  in  your  judgment  and  confdencs 
U fatisfied,  that  the  AS  itf.lf,  in  and  os  to  its  coiiftiuition,  is  gooj 
and  valuable,  anti  impowereth  you  fufficiently  to  proceed  againft  me  fomc 
way  ; then  Argument  ergo  date,  Jed  non  juris  ergo  tonceff,  that  it  is  2 Law, 
or  an  Act,  and  that  all  thofe  Ordinances  are  out  ot  doors ; yet  I pray 
your  Lordftrip’s  leave,  that  1 may  make  evident  to  your  Lordlhip,  that 
you  arc  not  hereby  conllitutcd  a Court  capable,  in  deleft  of  the  very  let- 
ter of  the  Aft,  to*  pafs  upon  any  man,  and  con/cquently  not  upon  me, 
in  matter  of  life,  or  where  life  may  be  the  concernment. 

1.  For  Reafon,  you  are  not  conllitutcd  a Court  of  Record  f,  which 
is  abfolutcly  necelfnry,  having  life  and  foifeilure  of  lands  in  your  charge. 

Firjt,  For  the  State,  that  they  may  have  an  account,  (not  in  theii 
Council-Chamber,  but  upon  Record)  what  is  become  of  tile  matter  in 
ilLuc,  and  of  the  perlon  put  upou  his  Trial. 

2.  For  the  Freeman  of  England,  that  in  cafe  he  be  acquitted  of  the 
crime  wherewith  he  lhall  Hand  charged  before  this  Court,  he  might  at  all 
times  relbrt  to  the  Record,  upon  any  new  queflion  for  the  fame  fail,  in 
any  other  Court  holding  Pleas  of  that  nature,  by  which  Record  to 
plead  his  Auterfoys  Acquit,  and  to  make  his  defence,  as  alfo  to  preferve 
his  eftatc , ft  non  ugalement  aequitte  en  U Poulterer's  cafe,  9.  R-  Benegji  de- 
mon! acquittal  nui  rcq.  fi  non  tie  Keeotd.  as  alio  my  benefit,  a writ  ol  Con- 
fpiracy. 

To  come  nearer  our  own  times,  the  like  caufe  to  Complain,  and  the 
fame  red  refs  is  given  in  the  Ait  § for  abolilhing  of  the  Star-Chamber , 
upon  the  grounds  and  reafons  drawn  from  thefe  Laws ; the  innovations 
and  invadings,  upon  which  (as  being  fundamentals)  was  a great  part 
of  the  fubftatice  of  the  grand  remonftrance,  committed  to  the  whole 
World  againil  the  late  King  by  the  Orel's : The  ||  charges  againft  the 
Earl  of  Strafford,  and  the  Archbilhop  of  Canterbury. 

The  Intercft  of  the  Subject  in  thefe  Laws  was  cryed  up  to  be  fo  pre- 
cious* as  that  it  had  influence  even  to  the  abfolving  of  all  old  Oaths,  and 
the  impoling  of  new,  and  to  bring  to  adventure  eftatc,  and  life,  and  foul, 
rather  than  to  be  ufurped*  or  in  the  lead;  intrenched  upon. 

Four  **  fcvcral  Declarations  of  the  prefent  Parliament  have  entitled  the 
fuhjecl  to  them,  and  to  the  benefit  of  the  ordinary  Courts  of  Juftice,  as 
their  birth— right-  They  have  owned  the  prefervation  of  them  to  be  the 
caufe  of  the  war,  and  the  ends  of  their  affairs  managed  by  their  Swords  or 
Councils ; and  God’s  curie  is  by  them  imprecated,  in  cafe  they  Ihould 
ever  decline  the  ends; 


1.  The  Commilfioners  Martial  were  not  evil  in  refpecl  of  the  perfons 
comn-ilfioncd,  being  as  this  power  is  to  you,  fo  thofe  always  given  to  per- 
fons of  quality  and  learning ; bur  the  evils  of  them  were  their  proceedings 
by  their  own  will  and  opinion,  being  thcinfelves  the  Judges  and  the  Jury  ; 
offices  incompatible  and  incotifillcm  with  the  people’s  liberties,  by  the 
former  Laws  become  their  rights.  When  your  Lordfhips  fliall  read  the 
act  by  which  you  now  lit,  I uni  confident  you  will  grant  this  power  to 
be  of  the  fame  nature,  though  not  under  the  fame  name ; and  confcqucnr- 
ly  in  that  petition  complained  of,  in  fuppofition  that  fuch  might  be,  and 
inncttd  againft  in  Tet minis,  that  none  fuch  Ihould  be. 

i.  For  that  you  are  called  by  the  Act,  Commilfioners,  and  yet  have  no 
Committor,  but  1 be  Adi  itfeif ; whereas  you  Ihould,  in  regard  you  are 
not  a Couit  of  Record  in  yourfclves,  have  Commifiions  returnable  at  a 
day,  into  fomc  Court  of  Record,  where  your  proceedings  might  be  ex- 
tant and  viliblc  : and  as  you  are  now  conllitutcd,  you  have  a day  pre- 
fixed to  determine  in  ; but  that  being  come,  you  arc  to  vanifli,  and  your 
vejiigia  will  be  as  imperceptible  to  the  times  and  men  to  Crime,  as  the  trace 
of  a Swallow  in  the  Air ; which  is  inconfitteni  with  the  Honour  and  Juf- 
tice of  any  Kingdom,  or  of  any  Chrillian  Commonwealth. 

For  that  you  have  only  by  this  Adi,  a bare  and  lingle  power  to  adjudge, 
and  caufe  execution  to  bedonr,  in  cafe  you  lhall  judge  It  to  appertain  to 
Juftice;  but  you  have  no  power,  if  you  think  it  appertain  to  Juflice, 
to  acquit,  and  upon  acquittal  to  difeharge  the  perfon  tried,  as  is  the  Law 
exprt  fly  in  my  * Lord  Dyer  ; and  in  the  1 ear-hook  of  Edw.  IV.  grounded 
upon  tiie  Statute  of  f Men.  VI.  1,4.  of  bis  reign,  cup.  t.  That 

Juftice-  of  JAifi  print  (who  arc  Commiffionary  Jullices)  (hall  have 
power  of  all  the  cafes  of  Felony  and  of  Trcafon,  to  give  their  judgment, 
as  well  where  it  man  is  acquit  of  Felony,  and  of  Treafon,  as  where  he  is 
thereof  attainted,  at  the  day  and  place  where  the  Inquifition,  Inqueft,  and 
Jury  lhall  be-  taken  ; and  then  from  thenceforth  to  award  execution  to  be 
made  bv  force  of  the  fame  judgments,  which  in  an  acquitted  man’s  cafe 
can  only  be  an  enlargement. 

Hut,  my  Lord,  you  have  only  power,  if  you  can,  to  reach  my  life,  if 
in  your  opinion  defers  ing  it : but  not  to  icach  me  out  of  prifon  ; fo  that  if 
you  kill  me  not  here*  with  the  fword  of  Juftice,  you  mull  leave  me  in  worfe 
hands,  to  be  buried  alive  in  rtftraint  and  want. 

Which  all  isagainllthc  Laws  of  Natutc  a;id  Nations,  and  particularly 
of  this  land,  that  are  all  fo  balanced  aod  poifed,  as  that  they  have  equal 
rtyard  10  the  delivery  and  freeing  the  Innocent,  os  to  the  Condemnation 
of  theNoccnt. 

And  Ijidert  in  his  Etymologies  fays  of  a Law,  thus; 

h’  it  am  m lex  honejla , jufla,  poffbilis  Jeeuudum  rat  ter  am  Id  Utifectudinem 
pot >itr  ; loco,  temporique  conveniens  nccejjaria , id  util:!  ; manifejla  quoqu. , >:e 
“ liquid  ineautum  per  obfettt  i totem  captione  contineut ; niello  jnvato  commcdi,  fed 
pro  ctmmtihi  civium  tit  Hi  tale  confcripta. 

And  as  Laws  Ihould  be,  fo  mould  Courts  and  the  1 Lfpenfers  of  Laws  be. 

But,  my  Lord,  if  this  Court  mull  be  granted  to  be  a Courr,  yourfclves 
ran  make  no  more  of  it  than  a Court,  ex  parte,  and  ftt  up  to  fervea  par- 
tlvulr.r  end,  with  the  privation  of  tile  common  utility  and  liberty,  how- 
ler ufliered  in  wiih  a preamble  of  another  ftile,  of  prefervation  of  peace, 
and  prevention  of  war;  but  Tbu(iJidts  will  tell  you,  my  Lord,  in  bis 
founn  book,  That 


My  Lord, 

We  have  the  Parliament's  Word  and  ft  promife,  not  to  interrupt  the 
courfc  of  Juftice  in  the  ordinary  Courts. 

And  in  the  ordinance  of  Non-addreffcs  to  the  late  Kin?,  they  fay. 
Though  (bey  lay  the  King  ajide,  ycl  they  will  govern  by  the  Laws,  and  not 
interrupt  the  courfc  of  Juftice  in  the  ordinary  Courts  thereof. 

My  Lord, 

I am  entitled  to  all  thefe  Laws,  and  thefe  Promifes  and  Declarations : 
and  if  this  Court  proceed  againft  me,  thofe  noiwithftandiilg,  (the  ordinary 
Courts  of  Juftice  being  open  and  unobftru<fted)  I am  robb’d,  and  divelh-J 
of  them  all,  and  in  me  the  Frecmanry  of  England  are  all  defpoiled,  at 
the  Parliament's  will  (according  to  this  precedent)  defpoilable,  and  may 
with  Mr.  Stampford,  in  his  Pleas  of  the  Crown,  take  up  this  faving,  it 
will  ferve  for  a lamentation,  Mifera  jervitui  ejl,  ubi  jus  ejl  va gum  id  in - 
cognitum. 

Attorney-General  Prideaux.  Take  heed  you  fcandal  not  the  Court. 

The  Fourth  Argument. 

rr  Hornets  Aquinas  (who,  though  a Papift,  is  not  the  lefs  worthy  to  be 
*-  vouched,  where  not  Religion,  but  Policy,  is  the  thing  in  queftion) 
faith.  That  Lex  ejl  regula  Id  wenfura  aduum  agtndorum  vet  omtUeudorum, 
not  Adorum  and  Omiffrum. 

And  St.  Paul  fays,  Rom.  vii.  7.  Concupifcer.tlam  nefeiebam,  nifi  lex  elkeret 
non  eoncupif.es. 

My  Lord,  your  authority  is  in  two  fevcral  places  to  proceed  againft,  as 
Traitors,  fuch  who  have  broken  articles  before  they  were  made,  viz. 

Whofocver  hath,  or  lhall  plot,  contrive,  or  endeavour,  tde. 

Whatfocver  Officer,  idc.  hath,  or  lhall  defert  their  trull,  iAc.  /hall  die 
without  mercy. 

And  thus,  my  Lord,  the  end  of  Laws  and  Law-making  is  perverted ; 
which  arc  not  merely  to  punifh  offenders,  but  to  prevent  offences,  whi-:ft 
amongft  Chrillian  Men  was  never  otberwife  done,  bur  by  way  of  premo- 
nition ; by  Laws  firft  interdictory,  and  then  fubpenatory. 

The  Earl  of  Strafford  did  (and  very  rcafonably)  take  it  unkindly,  and 
fo  exprefs’d  bimfelf  upon  his  Trial,  that  a ncglefted  Law  Ihould  lie 
moulding  amongft  old  parchments  200  years  unufed  and  unexcrcif— 1, anil 
be  at  latt  brought  out  to  mcafurc  his  pall  actions  by ; or  to  life  his  own 
words,  To  he  like  a Coal  raked  up  in  the  ujhct,  to  be  3t  plcafurc  blown  into 
a (lame,  and  to  make  him  and  bis  family  the  firft  fuel  to  feed  it.  Truly 
if  lie  had  feen  thefe  articles  (as  he  felt  alter  fomc  what  like  them),  he  would 
have  cried  out,  and  but  modeftiy  enough,  that  it  is  not  mending  of  the 
fault,  but  the  deflrudtion  of  the  perfon,  which  is  manifcftly  defignsd  in 
thefc  Articles  of  R/trefpedien. 

Difuf.ige  of  Law,  is  lorne  excufe  for  him  who  falls  into  a tranfgrcffion  ; 
but  the  non-exijhnce  of  a Law  is  a juftification  of  the  greateft  off-nec. 

And,  niy  Lord,  as  you  are  to  look  backward  to  actions  done  before  the 
Law  made,  fo  you  are  to  take  cognizance  of  offenders  againil  two  former 
Acts,  which  make  the  Crimes  therein  certain  in  the  matters  of  la.ft,  fault 
and  puniflitnelit ; and  if  they  be  Laws,  they  mull  be  deemed  part  of  the 
Laws  of  the  land,  and  defirable  and  difpenfablc  by  the  otdir. 
Courts  of  the  land,  in  calcs  criminal  : for  extraordinary  Court* 


• Read*!  calc.  Dyer  fol  1 ao.  ro  Edw.  IV.  fot.  19.  f 1;  Hen.  VI.  1.  P.ifh  of  3 Juror, 

i VTcINttI  ,rr.d  Dailey’s  cafe,  ;s  Elia.  § 17  Car.  A<t  for  aholin.ing  the  Star-Chamber.  |:  Articles  contra  Strafford.  Ail.  1,  r.irtc<  1. 

'4  part,  iccundn.  ••  Dcdar.  Dec,  15.  1641.  Jan.  ij.  1641.  July  u 164s.  Ott.  3.  1641-  H Dcclai.  April  it-  Jan.  1:48. 
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t>f  that  kind,  have  long  fince  (even  by  the  Parliament,  of  which  this  is 
the  furviving  part)  been  denied. 

And  although  it  is  true,  that  when  fonic  particular  fact  is  committed 
by  fome  one  or  more  particular  perfons  againft  the  Laws  criminal,  it  of- 
ten falls  (and  properly  enough)  that  efpecial  Commiffions  of  Oyer  and 
Terminer  arc  for  fome  urgent  and  expedient  reafon  iflued  to  try  the  mat- 
ter and  men  ; yet  thofe  Commilfions  do  not  reftrain  the  Comtniffioncrs  to 
proceed  only  againft  thofe  perfons,  and  upon  thofe  particular  crimes,  which 
the  common  lame  hath  rendred  bac  vice , to  be  triable  ; but  run  in  general 
terms,  and  with  general  enablement  to  try  all  manner  of  Treafons,  Fe- 
lonies, idc. 

And  the  RiHfon  is, 

i.  For  that  it  might  poflibly  fall  out,  that  a grand  Jury  will  not  find  the 
bill  againft  John a Stile  ; and  if  not,  the  Commiffioners  are  fsntdowr.  with- 
out their  errand,  if  only  direQtd  to  try  J.  S. 

i.  It  may  fall  out,  that  where  thele  are  Treafons  or  Felonies  commit- 
ted by  j.  S.  they  may  be  accompanied  with  riiifprifions  and  mifdimeanours 
in  J.  0.  And  If  the  particular  crime  of  Trcafon,  and  the  particular  per- 
fon  of  J.  S.  be  only  authorized  to  be  enquired  of,  then  the  Commi.flion- 
ers  can  do  but  half  their  work  : and  therefore  this  dommiffionary  power  of 
you  is,  my  Lord  (the  ordinary  Courts  being  not  pbftru&ed,  and  you  li- 
mited to  particulars),  is  fo  far  againft  the  Common  Law  and  Ufage,  that  it 
is  againft  common  and  vulgar  reafon  j and  (pardon  that  1 muft  lay  it)  fa- 
vours more  of  a Snare,  than  of  a Law  ; and  more  of  a warrant  of  arbitrary 
execution,  than  of  an  cnablemehl,  to  and  for  a judicial  and  legal  Proceed- 
ing or  Trial. 

The  Fifth  Argument. 


My  Lord,  j 

TN  all  Courts  of  Juftice,  as  there  is  fuppoled  to  bean  equality  intended 
-*■  to  fuch  as  Ihall  fall  under  their  cognizance  and  inquiry,  which  is  a 
principle  of  morality  innate,  as  well  as  a practical  policy  ; lo  there  have 
always  in  this  Nation,  at  lead  beyond  memory,  or  indeed  record  to  the 
contrary,  been  certain  Oaths  obligatory,  and  of  indifference  adminiftered 
to  perfons  cither  enquiring  of,  or  palling  judgment  againft,  or  upon  the 
fubjedts  in  all  cafes  whatfoever.  And  the  fame  thing  is  but  neceffary  in 
vour  Lordlhips  and  this  Court  to  be  done  (if  at  all  you  will  proceed  in  fo 
iveighty  a matter  as  life),  againft  which  I make  this  exception* 

i.  If  you  arc  at  all  fworn,  you  arc  not  fworn  in  conjpetlu  and  if  you 
will  be  my  Jury  and  my  Judges  alfo,  I ought  to  have  fatisfaiftion  that  you 
arc  fo  fworn.  Had  you  been  only  my  Judges,  and  coriftitutcd  after  the 
ordinary  manher,  and  to  qrdiliary  ends,  I would  have  taken  your  being 
fworn  tor  granted. 

£.  If  you  arc  l'tvorri,  and  to  no  other  words  of  Oath  than  what  are  com- 
prized in  the  Act  (which  myfelf  and  all  men  elfe  will  ealily  believe  you 
arc  not),  then  you  arc  not  fworn  to  anv  manner  of  equality. 

The  words  aref 

You  * Ihall  fwear,  that  you  (hall  well  and  truly,  according  to  the  beft 
of  your  (kill  and  knowledge,  execute  the  feveral  powers  given  unto  you 
by  this  Act. 

I befeech  vour  Lordlhip,  f that  I may  compare  thefc  words  with  the 
Oaths  of  Judges  in  England,  when  it  was  a Kingdom. 

The  words  pertinent  ore  only  thefe, 

"Vou  t Ihall  fwear,  that  well  and  lawfully  you  Ihall  ferve  oilr  Lord  the 
King,  and  his  People  in  the  office  of  Juftice,  tde. 

And  that  you  deny  to  no  man  common  rig.hr,  by  the  King’s  letters,  or 
none  other  man’s,  nor  for  none  other  fcaufe,  idc. 

\\  A-  B.  do  fwear,  that  I will  do  equal  right,  t He.  according  to  my  bed 
wit,  cunning  and  power,  after  the  Laws  and  Culloms  of  the  Land,  and 
the  Statutes  thereof  made,  idc. 


My  Lord,  thefe  will  concern  you  as  my  Judges,  to  confider  how  little 
the  ftiles  agree,  and  how  far  your  Oath  is  in  refpecl  of  thefc  unobligatory, 
and  confcquently  unfatisfactory,  to  the  perfons  which  are  or  (hall  be  con- 
cerned. 

1.  As  to  the  firft,  yours  contains  ho  fuch  words  of  equality. 

2.  As  to  the  fecond  Oath,  yours  hath  fuch  words  as  (kill  and  know- 
ledge, holding  fome  refemblance  with  thofe  of  wit,  cunning  and  power. 
But,  my  Lord,  if  your  words  were  as  well  ulher’d,  and  as  well  paged  as 
thofe,  it  were  fome  fatisfaclion,  viz. 

To  do  equal  right,  according,  idc. 

After  the  Laws  and  Cuftoms  of  the  Land,  and  the  Statutes  thereof  made. 

My  Lord,  as  you  are  my  Triers  alfo,  as  well  as  my  Judges,  I befeech 
you  to  obftrve  the  Oath  of  a Juror,  and  the  difference  in  fenfe  (in  letter, 

1 know,  for  the  dignity  fake  it  ought  to  differ). 

You  y /hall  Welland  truly  try,  and  t'\e  deliverance  make  between  our  fwtreign 
End  1‘ I King,  and  the  prif.ner  at  the  bar,  &c.  I prefume  it  is  ftill  the 
lame  (mutatis  mutandis). 

Truly,  my  Lord,  when  I look  upori  y'otif  enablement  to  try  the  mat- 
(ers  and  perfons,  which,  and  whom  you  are  to  try  : you  have  power  tode- 
ftroy,  and  nHt  to  Cave  ; though  to  fpare,  yet  not  to  acquit,  or  difeharge  ; 
and  your  obligation  by  Oath  to  execute  that  power,  according  to  your  beft 
(kill  and  knowledge.  1 rttuft  needs  fay,  arid  it  is  apparent,  chat  when  you 
have  deftroyed  me,  you  have  diftharged  all  the  duty  that  man  can  exaift 
from  you  (though  Gflfd  will  have  a better  reckoning),  and  inftead  of  being 
tried  by  fworn  JurCrs,  and  adjudged  by  fworn  Jufficcs,  myfelf  and  all  who 
arc  or  inay  fall  into  my  condition,  are  to  be  tried  by  our  fworn  adverfants, 
I might  have  faid  fworn  enemies ; and  we  cannot  in  reafon  expe£l  more 
Juftice.  than  when  the  Son  lays  the  wager,  the  Mother  keeps  (lakes,  and 
the  Father  is  Judge,  in  a point  of  controvcrfy. 

More  and  better  you  may  do,  more  or  better  We  cannot  by  any  light  of 
reafon  expc£t. 

The  Sixth  Argument. 

nllt,  my  Lord,  if  all  this  be  but  a wind  againft  a Rock,  and  move  you 
^ to  no  declining  of  the  exercife  of  your  power,  though  againft  my 
right ; yet  certainly,  my  Lord,  where  your  power  and  my  right  may  be 
confident,  you  will  not  ftreteh  your  power  to  the  taking  away  my  right ; 
but  rather  by  giving  the  my  right,  magnify  your  power. 


This  1 may  reafmalh  txpefl. 

It  is  my  right  (granting  you  to  be  my  Judges)  to  be  tried  by  my  Peers, 
the  good  men  of  my  neighbourhood,  and  it  is  in  your  power  (if  your  power 
be  not  inward)  to  try  me  fo. 

That  this  is  my  right,  I muft  revifit  **  Magna  CbarUt,  Nifi  per  legale 
Judicium  parium  luorutn. 

The  Law  of  kd.  I.  having  confirmed  the  great  Charter,  ft  faith,  ‘And 

* we  will,  that  if  3ny  judgment  hereafter  he  given  contrary  (o  the  points  of 
‘ the  Charter  aforefaid,  by  the  Jufticcs,  or  by  any  other  our  Miniftcrs  that 
‘ bold  Plea  before  them  againft  the  points  of  the  Charter,  it  (hall  be  ua- 

* done  and  holden  for  nought.’ 

And  upon  this  very  Law  or  Claufe,  a writ  of  error  was  brought  by  the 

Earl  of  Lanctijhr,  for  the  mifattainder  of  bis  brother,  whole  heir  he  w:i'  i 
and  in  that  the  points  were  two,  and  upon  them  both,  judgment  given  lor 
a reverfal. 

1.  Quod  non  fuit  eraniatus  id  ad  refponfonan  fojitis  tempore  pads,  eo  quod 
eancellaria , id  alia  curia:  Regis  fucrant  aperta,  in  quo  lex  feint  uaicuifue  print 
feri  confuevit. 

Attinclus. 

2.  Quod  ccndemnatus  Jive  adjudicatus  fuit  abfqut  araninmento  feu  refponftone , 
feu  tigali  judicio  parium,  tontra  legein,  id  contra  tenor.-  m Magna  Chart  a. 

The  like  reverlals,  and  upon  the  like  tealons,  have  been  had. 

In  the  §§  Count  de  Arundel's  cafe. 

In  Sir  Jobri  of  Lee's  cafe, 

It  is  provided,  that  no  man  from  thenceforth  Ihould  be  attached  by  any 
accufation,  nor  forejudged  of  life,  nor  of  limb,  nor  his  lauds,  idc.  a^aitift 
the  form  of  the  great  Charter,  and  the  Law  of  the  land  |||. 

My  Lord, 

Our  fathers  faw  a Parliament  (and  reaped  the  blefling  of  it),  which  was 
Called  Benedilhnh  Parliamentum  (which  hath  circumfcribed  the  loofe  inter- 
preters of  Treafons  to  aftandard,  and  not  left  it  to  be  lodividutem  niagum)  ; 
and  there  it  is  faid,  that  perfons  guilty  of  High-1’ reafon  (and  my  charge 
is  not  for  lefs)  muft  be  provably  attaint  of  open  deed,  by  people  of  theif 
own  condition. 

And  again  it  is  accorded,  affemed  and  eftabliflied,  that  from  hcncefortW 
none  Ihall  be  taken  by  petition,  or  fuggeftion  made  to  the  King,  or  his 
Council,  unlefs  it  be  by  indictment,  or  prefentment  of  his  good  and  law- 
ful people  of  his  neighbourhood  where  fuch  deeds  be  done,  in  due  manner, 
or  by  procefs  made  by  writ  origirfal  at  the  Common  Law  ; Nor  * **  that 
none  be  oufted  of  his  franchiles,  or  of  his  freehold,  unlefs  lie  be  duly 
brought  to  anfwcr,  and  fore-judged  ol  the  fame  by  the  courfe  of  Law  ; and 
if  any  thing  be  done  againft  the  fame,  it  (hall  be  re  (If  tiled,  and  holden  for 
none. 

It  is  affented  and  eftabliflied  (for  the  good  governance  of  the  Commons), 
that  no  man  be  put  to  .infwer  without  prefentment  before  Jqftices,  or  mut- 
ter of  Record,  or  by  due  Procefs  and  W rit  original,  according  to  the  old 
Law  of  the  Land  ; and  if  any  thing  from  henceforth  be  done  contrary*  it 
(hall  be  void  in  Law,  and  holden  for  error. 


Mi  Lord, 

That  it  is  my  r-fn  to  be  tried  by  a Jury  of  twelve  men  ■!■  • is 

evident ; and  . . ...  th.t  if  you  other  wifi.  i . f 

1 aw  were  n r out  •,•*  r , o-.:  • - dd  but  w.-ave  T ■ • ...  ;.,J 


one  day’s  judgment  would  he  umav.TJ  by  the  next  djy\  writ  of  error. 

But  after  -game*  is  are  dangerous  * and  for  csla;  •,  1 have  n«>  • ;«.* 
cau (c  to  be  (oiicitous  ; but  my  light  is  *ny  duty  to  prUsrvc,  as  in  rc  - , t 

to  my  ft  If,  and  my  honoui  to  keep  it,  if  it  may  be,  from  being  in  my  pre* 
ceden"  taken  alfo  from  my  Countrymen,  the  I1  reemen  (if  any  fuch  be  now ) 
of  England,  who  have  equal  reafon.  though  they  may  be  wanting  (fome  of 
them)  of  the  fame  reafons  wherewith  to  defend  it. 

That  your  Lordlhip  may  proceed  by  Jury,  for  aught  is  faid,  or  con- 
tained in  your  Act  to  the  contrary  j 

x.  I pray  confider  the  before-recited  Laws  arc  all  unrepealed  ; and  there- 
fore if  this  Law  intend  to  oppofe  thofe  Laws,  it  fijOuU  have  repealed  them, 
or  at  leaft  have  afforded  a flight  Non- cbfi ante,  or  have  given  the  fubjedt  the 
comfort  of  a hoc  tiiee  tanlutn,  th.f  we  might  not  have  thought  ourfelves 
robb'd  of  all,  but  only  plundered  of  a part  of  our  right  for  neceffity  and 
experience  fake,  or  at  leal;  nave  given  us  the  favour  of  the  Eaii  of  Straf- 
ford’s Act,  that  it  Ihould  never  be  drawn  into  example  : but  I am  fure  in 
this  Act,  that  proceeding  againft  him  is  fuper-exampled. 

2.  I defire  you  would  confider  your  qualification  ; you  are  made  Com- 
miffioners, and  that  of  Oyer  and  Terminer,  and  thole  are  n it  Proceeders 
in  their  own  proper,  natural  and  habitual  cotiftitution  and  practices,  upon 
and  according  to  their  own  judgments  iu  matters  of  fact : you  are  in  thefe 
words,  viz. 

Required  to  hear  and  determine,  idc.  conflituted  Commiffioners  of 
Oyer  and  Terminer; 

3.  You  are  authorized  to  proceed  to  Trial,  Condemnation  and  execu- 
tion, idc.  but  you  arc  not  reftrained  to  the  manner  of  fuch  proceedings  co 
Trial  exclufively,  as  to  Trial  per  pares,  bu;  .eft  to  do  the  manner  of  the 
Trial,  as  well  as  the  judgment  or  execution,  as  you,  or  the  major  part  of 
you,  or  twelve  of  you  (hall  judge  to  appertain  to  Juftice  : And  if  fuch  ma- 
jor part  (hall  think  fit  to  proceed  by  prefentment  and  Jury,  doubtlefsfudi 
your  proceeding  is  no  Pramunire  againft  the  power  given  you  by  the  Adt ; 
but  it  isjuftifiable  to  fall  within  the  letter  of  the  Aa,  and  that  without  a 
(trained  conftrudtion; 

4.  And  if  when  you  may  lawfully  (I  mean  by  your  own  Law,  if,  Ar- 
gumer.ti  ergo , it  he  granted  a LawJ  try  me  by  a jury,  and  will  no*  ; then, 
my  Lord,  pardon  me,  that  I muft  aver,  that  you  take  from  me,  and  in  me 
from  the  commonalty  of  England,  three  great  privileges,  franchife  and 
rights  j to  which  I and  they  are,  by  the  known,  ancient,  and  unabroga- 
ted,  unrepealcd,  and  conftantly  practifed  Laws,  entitled;  which  will  be 
neither  equitable  nor  honourable  for  you  to  do. 

1.  You  take  away  the  benefit  of  challenge,  which  I might  make  to  a 
1 Jury  or  Jurors. 

| And  that  is  contrary  to  my  right,  which  is  given  me  by  the  ffj-  Com- 
| mon  Law,  in  favor  ern  vita,  to  challenge  in  cafe  of  HigH-TreTon,  (for 


■*  Tlie  Oath  of  she  Commiffioners.  f 18  Eilw.  !II.  J Oath  of  Jilffices.  § Dalton's  Juftice  of  Peace,  fol.  13.  ]|  path  of  ?.  Juror.  **  Mign* 

Osa-ta,  9 Hen.  Ill-  sy-  S5  Ed  tv.  Leap.  1 and  1.  it  Pafeh.  39.  Edw.  III.  John  of  Gaunt’s  cafe.  of  4 Edw.  Ilf;  Nuns.  1 1.  Hot.  Par!.  4s  Et!v-'.1IL 

Vim',  si.  Rot.  Pari.  5 Ed«v.  TTI.  9.  g[|  31  Ediv.  III.  i.eap,  4 'jufJ.  **  * Tt.e  like  in  dftfi  in  jg  Ldw.  III.  3.  3;  111.  i£.  4s  £d.v.  Ill-  3- 

lil  Sump.  pL  Cor.  T.  Chfllcng. fyl,  130. 
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I go  to  no  lefs)  thitty-fiva  peremptorily,  and  for  reafon  of  challenge 
fans  number. 

Till-*  was  judged  in  32  Hen.  Vi.  abridged  by*  Fitz-  Herbert,  fol.  26. 
ptr  challeng.  where  eight  Jurors  were  fwurn,  and  the  reft  challenged,  s 
new  return  made;  and  thofe  eight  returned,  and  though  formerly afiowed 
and  fworn,  yet  challenced,  and  adjudged  good. 

The  like  allowed  in  Hill,  t fa:.  in  the  cafes  of  Sir  Walter  Raleigh  and 
Brest. 

If  this  benefit  were  allowed  me,  my  Lord,  to  except  or  challenge  the 
whole  Court,  who  arc  in  number  and  quality  my  Tiiers,  as  a Jury  are, 

I (hould  not  need  to  be  peremptory  in  my  challenge,  being  furni&ed  with 
abundant  reafon. 

(Here  he  was  interrupted  by  Kesble,  who  faid,  thofe  Statutes  and  Cafes 
were  out  of  date  now). 

My  Lord, 

A Jury  of  Middle  fix  will  be  no  more  nor  lefs,  if  what  I am  accuTed  of, 
to  have  endeavoured,  (hould  takeeffedl;  and  therefore  are  not  lefs  con- 
cerned : I cannot  fay  the  fame  of  the  Court  (or  if  1 fliould,  I (hould  riot 
be  brli-vcd),  and  he  that  but  whifpers  againit  f Diana  at  Ephtfus , makes 
all  the  Crafifmen  his  enemies. 

2.  The  fecond  benefit  and  right,  which  by  denying  me  a Trial  per 
pares , you  take  from  me,  is  the  benefit  of  feeing,  hearing,  and  counter- 
qucllioning  the  witnefics  produced  ngainft  me;  which,  in  fuch  way  of 
Trials,  ought  to  be  viva  vote. 

That  fuch  is  the  Law,  J Mr.  Stamford  averreth  in  his  Pleas  of  the 
Crown.  And, 

In  Treafon,  two  fufficient  witnefTes  by  the  Statute  *•  of  Edw.  VI.  arc 
requifite;  fufficient  in  relation  to  their  quality,  and  to  the  fulnefs  of  their 
tcliimcr.y. 

Sir  ft  Edward  Celt  (an  Author  as  authentick  as  any)  puts  this  for 
Law  in  his  exnofitions  of  the  words  in  the  Statutes  for  T re  1 fori,  Provable- 
meat  attaint ; oecaufe  the  punithment  was  great,  the  proof  fliould  be  punc- 
tual j not  upon  prefumptions  or  inferences,  or  drains  of  wit,  but  upon 
good  and  fufficient  proofs.  And  this  he  makes  good  by  the  Authority  of 
1111  Stamfvd , and  the  fevcral  Statutes  of  Philip  and  Mary,  and  of  Queen 
Elizabeth,  and  of  Edw.  VI. 

Now,  my  Lord,  an  evidence  either  taken  in  writing,  as  the  perfon  will 
voluntarily  give  it,  or  cautioufly  taken  as  the  examiner  will  alk  it  (who 
is  not  fworn  to  take  it  indifferently,  no  more  than  the  framers  of  thequef- 
tiuns  are  to  propound  them  fairly),  may  be  a feeming  fair,  appofite,  and  a 
full  teftimony  ; or  concerning  the  perfon  giving  teftimony,  or  concerning 
the  modus , the  ubi , the  quands,  &c.  the  whole  laid  together  may  prove 
either  nothing,  or  a malicious  thing. 

The  cafe  of  ins  Thomas  More,  Lord-Chancellor,  accufed  for  bribery,  is 
common  and  1 hope,  if  mine  have  fair  play,  it  will  prove  no  worfe. 

3.  The  third  and  laft  right  and  privilege  you  take  from  me,  is  the  main 
of  all  the  reft,  and  to  the  making  of  which  (as  it  fhould  be  made  up)  all 
the  reft  are  but  conducing,  and  leading;  that  is,  of  a fair  verdid. 

My  Lord, 

By  a Tury  a verdid  paffeth  from  all,  or  not  at  all  s and  one  knowing 
and  conlcicntious  man  may  preferve  that  innocent  man,  whom  eleven 
either  ignorant  or  carelefs  men  would  deftroy. 

This" Court’s  fentcnce  is  to  be  dated  by  number  of  voices,  and  fotneof 
them  pofu"  ’ y not  judging  their  own  judgments,  but  concurring  where 
their  opinion  a.  .other’s  judgment  fhall  lead  them;  which,  as  it  was  the 
great  evil  of  the  late  Court  of  Star-Chamber , fo  wherefoe.er  it  is  uled  (in 
Trials  of  Life  sfpccially)  it  is  and  can  be  no  other  than  an  evil. 

My  Lord, 

By  and  from  a Jury  a verdid  paffeth  before  their  difeharge  upon  their 
hectfiary  affairs  nay  affairs  of  nature ; and  therefore  they  will  give  it  both 
the  rigntei,  beoule  their  evidence  is  frefh  in  memory,  without  the  inter- 
vention of  other  matters,  as  alfo  for  that  they  are  without  opportunity  to 
be  perverted  by  money  or  friendfhip.  If  this  Court  receive  the  evidence 
to-day-,  they  may  at  any  time  (before  the  29th  of  September next)  give  their 
fentcnce;  for  vcrc-difluni  1 never  exped  but  from  a Jury : andinthemean 
time,  how  much  their  own  affairs  may  put  the  remembrance  of  me  out  of 
their  heads,  and  how  much  the  State’s  power  may  put  my  fafcry  out  of 
their  hearts,  I have  juft  caufc  to  fufped.  For  fear,  l.will  not,  being  re- 
folvcd  never  to  be  in  love  with  that  life  which  the  Common  Law  of  Eng- 
land cannot  proted;  and  had  rather  die  the  Law’s  Martyr,  than  live  the 
State's  Slave. 

The  Clofe. 

My  Lord , 

I have  faid  ; and  now  it  only  remains  that  I tell  your  Lordfliip,  that  I 
defire  you  to  take  into  confederation  what  I have  faid  ; and  that  you  would 
not  fuddenly,  but  deliberately  give  your  judgment,  whether  I ought  to  | 
plead  before  you  as  Judges,  and  to  the  charge  in  the  Articles,  and  not  in 
a Prefentmemorlndidmcnt?  Whether  to  be  tried  without  a Jury,  and  con- 
demn’d upon  evidence  unfeen  ? Which  this  is  (and  I defire  it  may  be  re- 
corded). As  I do  not  now  wilfully  refufc  to  plead  or  anfwer,  but  offer 
my  rcafons  for  the  fufpenfion  of  my  Plea,  until  your  judgment  in  the 
points  be  known  and  pronounced  ; fo,  if  I be  in  them  over-ruled,  I fliall 
then  give  fuch  anfwer  to  the  charge,  as  fhall  become  a man  in  my  condition. 
Fiat  voluntas  Dei , tnoda  in  ruinu  med. 

.Eds.  An  dr  ewe. 

3.  7.  2.  1650. 

Here  the  Attorney-General  Prideaux  put  a ftop  to  Mr.  Andrews,  telling 
him,  that  the  Court  was  not  at  lcifute  to  take  notice  of  thofe  I.aw-Cafes, 
but  of  his  confeffion  ; That  he  had  an  affeSlisn  to  ail,  though  nothing  ailed, 
tuns  fufficient  Treafon,  and  for  that  affection  he  deferved  death.  And  there- 
upon the  Court  pronounced  fentcnce  againft  him.  That  he  fhould  be 
bang’d,  %%  drawn  and  quarter'd  : but  on  his  Petition  to  the  Parliament, 
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an  Act  pafs’d  authorising  Commiffioncrs  of  the  High  Court  of  Juftice  Co 
iffuc  their  warrant  for  the  beheading  him  according  to  his  Petition. 

Col.  Andrews.  If  I be  over-rul'd  by  the  Court,  that  1 muft  either  an- 
fwer or  bft  fentenced  for  my  wi'fulncfs;  then  I move  that  1 may  have  a 
Copy  of  my  charge,  and  a day  affigned  me  to  deliver  my  Anfwer  under 
my  hand. 

Upon  thtfr  Reaftns  : 

t.  If  the  Court  proceed  upon  Articles,  they  cannot  in  reafon  conceive 
that  I can  plead  the  general  iffuc  to  particulars  j for  info  doing,  in  cafe  I 
be  convinced  of  any  one  Article,  I fhall  receive  the  doom  of  all. 

2‘.  For  that  de  facto  fomc  of  tlie  Articles  may  be  true,  yet  els  mods  they 
may  not  be  available  againft  me;  and  upon  the  general  tube,  I (ball  nut 
be  received  to  qualify  fail  with  circumlhmce,  and  fo  inflead  of  being  al- 
lowed the  freedom  of  my  defence,  which  is  allowed  to  every  Thief  in 
Avi legate,  I {ball  be  tried  and  {hared  by  fuch  confeffion,  or  proof,  as  will 
lerve  the  turn  of  my  profreutors,  and  not  preferve  myfelf,  bv  making  niy- 
fclf  and  a&ions  underftood. 

The  Articles  axe  of  fevcral  kinds  and  crimes;  and  as  one  fingls  Plea 
will  not  be  applicable  to  them  all,  fo  it  is  but  requifite  that  I have  a Copy 
of  them,  to  give  thereby  to  each  one  it*  proper  Anfwer  ; which  though 
in  Indictments  is  not  allowed,  yet  in  this  way  of  proceeding  was  never 
denied  in  the  mod  arbitrary  Court*. 

rhe  Council-Table  gave  a charge,  and  received  anfwer  in  writing,  in 
cafes  of  Contempt  againft  themfclyes  or  commands. 

The  Star-Chamber  afforded  the  Defendant  a Copy  of  the  Bill,  and  li- 
berty to  examine  and  crois-exatnine  witneffes,  in  cafe  the  fact  charged 
were  denied  by  the  Anfwer. 

The  High-Commiffion  the  like,  by  their  Articles  and  Proceedings  upon 
them. 

My  Anfwer,  if  not  in  writing,  may  either  not  be  underftood,  or  mif- 
apprehended,  or  mtf-fet  down  by  the  Clerk,  to  my  prejudice. 

It  this  be  denied  me,  then  I muft  conclude  they  intend  to  wipe  off  my 
head,  with  the  fmooth  gla'/cd  fword  of  pretended  Juft'cc  ; and  muft  apply 
myfelf  to  my  memory,  in  reference  to  the  charge,  and  {hall  hear  it  read, 
which  by  my  own  knowledge  of  what  has  palled  between  the  State  and 
111c,  I may  conjecture  ; and  therefore  prepare  thefe  following  heads  to  help 
my  memory,  which  in  a cafe  of  fo  much  concernment,  is  not  totally  tct 
be  relied  upon. 

Fir/!,  As  to  what  may  be  alledged  againft  me  in  general  terms,  as  a 
difaflected  perfon,  an  oppugner  of  the  State,  or  otherwife,  ifc. 

There  are  two  things  which  draw  fubjection,  and  oblige  perfons  to  a 
Common  wealth. 

(1.)  Protection  In  the  State. 

(2.)  Pcrfonal  engagement,  or  fealty  in  the  fubjedt. 

(1.)  Proted  ion  I have  received  none,  but  Hand  in  rhe  condition  of  • 
proferibed  perfon. 

t.  Eitate  (if  any)  fequeftrable,  and  not  permitted  by  the  Laws  of  thd 
Nation  to  vindicate  it. 

2.  Calling  taken  away,  which  the  Turk  would  not  have  done,  trad  ha 
been  Conqueror. 

3.  Dwelling  not  permitted  where  I can  fobfift,  but  where  I may  be 
obnoxious  to  want,  and  to  the  State’s  inflidion  of  punifbmem,  when 
they  Cull  take  occafion  to  repeat  upon  me  any  thing  they  fliall  call  a 
crime,  in  reference  to  mypaft  idions  far  the  late  King,  and  my  Sovereign  j 

4.  Right  1 can  have  none,  ttnlefs  I will  damn  my  foul  to  preferve  mV 
eftatc,  or  repair  my  wrong  by  a contra-legal  and  contra-evangelical  en- 
gagement. 

This  was  fufficient  reafon,  owned  and  juftified  by  the  Parliament,  for 
thrir  fubftradiion  of  obedience,  ; Bae»>ie{  b nemuamne  >£  bv  their 
§ Declarations,  and  Ordinances.  ter/  / 

(2.)  Fealty  or  pcrfonal  engagement  I have  given  none*  viz. 

1.  I have  not  taken  the  proteftation  of  May~ib'.2. 

2.  I have  not  taken  the  folcron  Oath  and  Covenant;  yet  if  I had  I 
might  have  juftified  my  actions  by  them. 

3.  1 have  not  taken  the  negative  Oath,  bccaufe  my  Oath  of  Allegiance 
(from  which  no  man  can  abfolvc  me)  is  a negative  to  that,  id.-. 

4.  I have  not  taken  the  prefent  engagement,  much  more  againft  mv 
Oath  of  Allegiance  than  the  negative  Oath. 

If  I had  had  fo  little  confciencc  as  to  have  taken  them,  I would  have 
had  fo  much  as  to  have  kept  them  ; and  the  State  cannot  in  reafon  expert 
from  me,  or  any  other,  that  we  (hould  take  a fccond,  when  we  ice  rfo 
confcience  made  of  keeping  the  firft;  nor  to  take  a third,  the  firft  and 
fccond  being  broken,  without  other  difpenfation  chan  power,  which,  like 
Alexander’s  fword,  Cuts  the  Gordian  knot  which  it  cannot  untie. 

Neither  bath  any  man  a durance,  if  he  (hould  take  the  laft  enlargement, 
that  he  fliould  have  liberty  to  keep  it  longer  than  the  fancy  of  the  State 
held  to  the  now  new  fafhion  of  Government. 

And  therefore  1 ftand  clear  as  a down-right  fubjedl  of%W,  toftand 
or  fall  by  the  Common  Laws  of  England-,  and  if  they  will  deny  me  that, 
they  deny  my  Birth-rizhr,  which  is  equally  righteous,  and  no  more  juft* 
than  to  deny  me  my  eftate,  my  calling,  my  abode,  my  means  of  right. 

Secondly , A*  tomv  adlion  at  Linton,  I jollify  myfelf, 

1.  By  the  late  King’s  Commiffion.  which  my  accufer  knows  I had, 
and  under  which  he  was  by  the  fame  King  conftituted  mv  Major. 

2.  * ’*  What  was  done,  was  fo  done,  when  he  who  gave  roe  the  Com- 
miffion was  in  being,  and  opprefied  by  injurious  imprifonment ; and  wlrac 
I did,  was  in  order  to  his  inlargement  from  his  thraldom,  and  rcftorc- 
menc  to  his  lawful  power ; which  was  that  to  which  my  duty  as  3 (object, 
by  my  Oath  of  Allegiance  did  bind  me  in  general  terms,  srrd  the  duty  of 
my  qualification  laid  me  under  a particular  obligation. 

It  was  done  before  the  now  reputed  Parliament  were,  or  pretended  to 
be  the  fupreme  authority  of  the  Nation,  or  had  affumed  the  power  ot' 
Government,  or  were  fram’d  into  a State;  and  conlequenrly  1 am  nbc 
arifwerable  to  them  for  any  oppofition  to  them,  further  than  the  Common 
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« Poyning'e,  cafe.  + Aflscap.  19.  j Sum.  P.  C-  fol.  id  j,  164.  Stat.  Philip  and  Mary  1,  and  1.  cap.  10.  •*  « Edw.  VI.  cap.  ix.  Claufe  ult.  +t  Coke  s laft. 

fo).  i*.  ||||  Sum.  P-  C-  HU,  Sy.  1 Ed.  VI.  cap.  in.  1 and  : Philip  and  Mary,  ic,  11.  1 Etisr.  VI.  arid  16  Elia.  ». 

it  Bernard  and  Bits,  Witnefics  againft  Col.  John  Andrnve  and  Sir7e.br  Geh,  wire  apparently  fitlxrm'il  by  Bradfian v and  Sir  Heart  MHimaj  aj-air.ft  them,  and  good  proof 
offer  d to  the  Court  that  they  were  both  flagitious  men,  of  fcandaiou^  Life  and  Converfation : both  lierxord  and  Pits  were  let  to  work  to  betray  Andrewe  acd  Gt.i,  fur  which 
Bernard  had  ?ool.  and  a T reap  of  Horfr  cooftrr'd  on  him.  _ See  the  Hiftory  of  Independency  in  eta.  Page  19,  34. 

§ Dcclnr.  it  April,  1646.  Otdir.ancc  of  Non-Addieficj,  in  Jar.  ti4g. 

•**  ti  Hen.  1.  cip.  1 . That  the  Subjefi*  of  this  Realm  at  r obliged,  by  reafon  of  their  allegiance,  to  ftrve  the  Prince  for  the  time  being,  in  his  War.  for  the  defence  of 
him  and  the  land  agaiuft  every  rebellion  01  foreign  power,  Vitkin  the  land  or  ndhout ; and  ought  not  to  fuller  in  Life,  member,  efute  or  office  for  fo  doir.g. 
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Law  binds  to  Parliaments  without  their  head  and  hand,  or  defective  in 
their  members ; and  as  to  fuch  offence  (if  it  be  one)  this  Court  is  not 
qualified  to  take  2ny  cognizance. 

Thirdly,  As  to  the  defign  concerning  the  furprife  of  the  Ifle  of  Ely,  it 
was  but  a bare  difeourfe  or  communication,  and  no  formal  defign  laid, 
agreed  unto,  nor  perfon  engaged  in  it,  fomuch  as  by  promife. 

And  in  cafes  ofconfpiracy  againft  the  Lives  of  Kings  there  were  fome 
Statutes  made,  that  very  words  and  communication  fhould  be  reputedT rea- 
fon  ; but  all  repealed,  or  expired  ; 

And  not  thought  fit  by  wifdom  of  Law-makers  (having  indifputable 
power  to  make  Laws)  to  be  revived  fince  the  days  of  Queen  Mary,  not- 
withftandingthofe  very  many  Treafons  hatched  and  defigned  againft  Queen 
Elizabeth,  and  King  JiUpn,  lie. 

If  in  the  higheft  point  ofTrcafon,  communication  be  not  Treafon 
againft  lawful  Princes,  certainly  an  affc&ion,  where  the  offence  (fuch  as 
it  is)  is. of  a far  inferior  nature  of  itfelf,  fo  ic  had  a far  inferior  object,  or 
fubjed,  concerning  whom  fuch  difeourfe  was  holden. 

Fourthly,  As  to  my  fuppofed  correfponding  with  the  King,  the  Lord 
Hoptsn,  and  the  Earl  of  Cleveland,  (if  true)  i*  was  folong  fince,  as  that  it 
falls  not  within  compafs  of  this  Court's  Commiffion  to  try,  being  confined 
to  infant  matters  of  a year  s/d,  and  my  charge  not  exhibited  to  the  Court  of 
Juftice,  before  Monday  the  15th  of  July.  My  laft  letter  received  from 
Lord  Hopton,  bears  date  at  the  Hague,  18th  or  28th  of  June,  and  was  re- 
ceived in  two  days  into  Suffix. 

Fifthly,  As  to  the  drawing,  figning,  or  fealing  of  the  engagement,  it 
confifts  of  fevcral  branches. 

That  de facto  I did  it,  and  muft  not  deny  it,  becaufe  I have  confefied  it, 
which  was  more  than  needed,  to  them  who  knew  it  without  enquiry  ; for 
I dare  aver,  that  they  had  their  ir.ftrument  by  ihem  employed,  and 
cherifh’d  in  betraying  me  to  it : And  have  fome  years  paft  had  a man  in 
my  bofom  to  watch  me  and  my  motions,  which  I did  affirm  to  the  Lord- 
Prcfident,  and  he  not  denied  it,  but  faid,  it  was  no  more  than  did  become 
any  State  to  do,  who  had  fo  much  caufe  to  hold  an  active  man  in  fufpeft, 
as  they  had  me,  having  never  come  in,  and  laid  down  the  Cudgels,  but 
held  to  my  principles,  and  was  ready  upon  every  occafton  to  rake  fire. 

And  this  1 will  prove,  if  I hat  c legal  (or  becaufe  that  word  is  worn  out 
of  ufc),  fair  dealing  from  the  Court.  And, 

Out  of  that  1 may  juftly  infer,  what  will  bevifible  enough,  that  it  is 
the  State’s  Acl,  and  but  my  Confent,  and  they  in  no  danger  of  me,  but 
that  I fhould  preferve  myfclf  from  their  new  Laws ; into  die  lapfe  of 
which  I was  not  otherwife,  or  by  any  other  action  fallen. 

As  to  the  parts  of  it, 

1.  It  confifts  of  an  Oath  of  fccrecy. 

2.  An  owning  of  King  Charles  II.  to  be  fuch. 

3.  A refolution  to  endeavour  to  make  him  fuch. 

4.  A crimination  of  the  State,  under  the  names  of  rebels,  and  oppofers, 
who  would  not  have  him  to  be  fuch. 

T j theft , as  they  are  rank'd. 

The  Oath  of  fecrecy  hath  relation  only  as  to  the  not  difeovering  the  co- 
engagers  in  that  refolutiori,  and  the  refolution  itfelf  being  not  Treafon, 
the  Oath  of  keeping  fccret  that  refolution  is  not  greater  than  the  thing 
refelved. 

t.  The  thing  refol  ved  was  to  endeavour, butwas  not  an  aClual  endeavour- 
ing. 

2.  If  it  were  an  actual  endeavouring,  yet  it  can  only  be  fuppofed,  that  it 
muft  be  endeavoured  by  a war  to  be  levied  ; and  the  endeavour  to  levy  a 
war  never  actually  levied,  is  not  Treafon  againft  the  King,  againft  whom 
only,  and  his  relations,  by  our  old  Laws,  which  are  Laws,  a Treafon  can 
be  committed  ; and  Pctty-T rcafon  I am  not  accufed  for. 

That  a bare  intention,  refolution,  or  engagement  to  levy  a war  is  not 
T rcafon,  I refer  myfclf  to  my  • Lord  Coke ; who  tells  us,  (and  heis  a man 
of  credit)  in  his  Book  (printed  and  allowed  for  Law  by  the  Houfcs 
when  they  were  two)  that  a confpiracy  (and  this  engagement  amounts  not 
to  fo  much,  but  rather  to  an  intention  only  to  confpirc)  to  raife  a war,  (as 
hath  been  faid,  and  fo  refolv’d)  is  no  Treafon  by  the  t Adtof  Edw.  III. 
until  the  War  levied,  as  within,  or  to  be  reached  by  thofe  words  in  that 
Law  f Overt  ACt) : and  if  it  were  not  Treafon  in  thofe  words  in  the  origi- 
nal, it  falls  not  within  the  words  of  the  tranflation  of  this  new-born  Law, 
viz.  by  any  open  deed. 

As  to  the  firft  and  third  branches  of  the  engagement,  which  are  inter- 
woven, I conclude  that  neither  of  them,  that  is  to  fay,  neither  the  Oath, 
nor  the  Refolution,  arc  Treafons  cither  within  the  old,  or  the  new  Laws, 
either  in  relpeCl  of  the  perfons  againft  whom,  or  the  progrefs  made  in  the 
thing  itfelf. 

2.  As  to  the  owning  of  Charles  II.  it  falls  not  within  your  Law;  for 
that  it  is  not  a Publifhing,  Proclaiming,  or  publickly  Declaring  his  Title. 
The  words  of  the  Act  are,  [ proclaim , declare,  publijh,  or  any  way  promote'] 
which  promoting  is  matter  of  allion  more  than  a private  owning. 

And  this  by  the  Oath  itfelf  was  not  to  be  publim’d,  nor  could,  without 
publifhing  the  engagement  itfelf,  which  was  contrary  to  the  Oath. 

And  though  it  may  be  objected,  that  the  railing  the  war  could  not  be 
done,  but  by  publifhing  his  Title,  and  the  Engagement  at  laft ; yet  that, 
if  it  be  granted,  was  no  forwarder  than  an  intendment;  no  more  "was  this 
publifhing,  and  being  not  done,  fells  not  within  your  Act. 

The  crimination  of  the  State  is  butgueffedat  by  implication  (for  they 
are  not  named)  to  be  meant,  and  I believe  your  Law  teaches  only  to  things 
literal,  and  not  conftru£livc  only;  and  for  the  word  Rebels,  I hope  they 
will  not  take  that  to  thcmfelves,  and  the  word  Oppofers  is  a very  inno- 
cent expreffion,  and  at  the  worft  is  all  but  a fcandal. 

Lafily,  Be  this  engagement  what  it  will,  yet  the  terms  upon  which  I 
figned  and  fealed  it  were  fuch,  as  that  it  was  my  act  not  abfolutc,  but  upon 
condition,  and  to  be  undone  and  avoided,  in  cafe  of  the  non-co-engaging  of 
others,  by  the  State’s  decoy  affured  to  be  ready  to  do  it ; and  at  whofe  in- 
ftance,  and  for  whofe  fatisfeiSion,  it  was  pretended  to  be  defired  at  my 
hands. 

If  tlie  Court  proceeds  by  way  of  Indiflment,  then  1 lhall  move,  that 
thofe  perfons  may  be  confronted,  whom  in  my  Narrative,  Examinations 
and  Letters  I have  named  ; and  that  I may  demand  of  them,  (Ac. 

• Coke  3.  Inft.  ful.  14,  and  38.  f 5;  Edw.  IU.  cap.  a. 
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As  alfo  that  Major  Parker  may  be  produced  to  be  likewife  demanded  of, 
as  a perfon  by  me  lately,  and  fince  my  papers  fent  to  the  State,  difeovered 
to  be  of  the  Plot  to  betray  me. 

If  the  Court  proceed  by  way  of  Articles,  and  upon  Examinations  taken 
againft  me ; I defire,  and  that  is  but  rcafon,  that  I may  examine  my  de- 
fence, as  in  ail  Courts,  where  fuch  proceedings  were  ufed,  was  allowed. 

If  it  be  objected.  That  it  was  not  ufed  in  cafes  of  Treafon,  1 anfwer,  it 
is  true;  if  they  hold  the  ancient  wray  of  Trials,  not;  but  if  they  proceed 
this  way,  it  is  but  juft;  and  otherwife  the  Court  are  at  liberty  to  ufc  all 
means,  public  or  private,  to  catch  me ; but  I have  none  to  defend  myfclf : 
fo  that  it  appears,  that  they  feek  not  to  do  Juftice,  but  Execution. 

And  whether  they  be  confronted  or  examined,  thefe  queftions  are  to  be 
propounded,  either  viva  voce , or  by  Interrogatory  ; and  if  by  Interrogatory, 

I muft  (land  upon  a fair  way  of  examination,  viz. 

That  fome  one  from  me,  as  well  as  one  for  the  State's  behalf,  may  be 
prefent,  and  fet  down  the  examinations  or  depolitions  ; and  that  I may 
have  a Copy  of  them  as  well  againft  me,  as  for  me,  as  well  taken  already 
by  the  State,  or  to  betaken  upon  my  motion. 

The  Sfucjlions. 

r.  Whether  he  knows  Major  Barnard , how  long?  (Ac.  What  commu- 
nication and  correfpondencc  concerning  me,  or  my  aftions  held  between 
them  ? Wiiether  he  knew  of  the  fuppofed  defign  againft  the  Ifle  of  Ely,  and 
of  the  late  engagement  ? How  he  knew  them,  and  upon  what  reafon,  and 
to  what  end  dil'covered  to  him,  and  by  whom  ? 

2.  Whether  he  did  inform  the  State  (or  any  Member  of  the  Council) 
of  them,  and  how  long  he  hath  fo  informed  ? 

3.  Whether  he  ever  had  in  his  cuftodv  the  engagement  under  the  hands 
and  feals,  and  my  letter  to  Sir  John  Gelt?  If  fo,  where,  and  whether  not 
at  Gravtfind  at  my  being  there  ? Whether  he  were  fent  to  watch  me,  and 
knew  of  my  being  there,  before  my  being  apprehended  ? 

The  fame  queftions  ( mutant  mutandis)  to  be  propounded  to  Barnard ; 
and  farther  to  him,  and  to  Benfon,  Holmes , Ajh ley.  Smith,  as  they  are 
marked. 

4.  Whether  he  did  propound  in  both  defigns  to  me,  or  I to  him  ? Whe- 
ther I fought  him,  or  he  me  ? In  what  difpofiiion  he  found  me,  upon  the 
tim<*  by  the  A<St  limited  for  departure  ? (Ac. 

5.  Whether  he  were  real  to  mein  the  particulars  of  perfons,  confederates 
or  money,  ready  to  engage  and  to  be  advanced ; and  if  not,  then  to  what 
end  be  feigned  thefe  to  me  ? 

6.  Whether  the  letters  by  him  to  me  produced  from  Smith,  and  Thatch 
or  Thatcher,  were  true,  or  feigned  ; and  if  feigned,  to  what  end,  and  by 
whoifl  fet  on  work  ? 

7.  Whether  he  were  fet  upon  me,  to  watch  my  ways  and  motions  ? And 
whether  he  were  not  proi ailed,  or  did  dclign  unto  himfelf  profit  for  the 
difeovering  of  me,  and  fuch  whom  1 fhould  bring  in  ? 

8-  Whether  1 fram’d,  or  ever  read  the  faid  fuppofed  defign  ? Or  was 
to  be  de  futnro  acquainted  with  it  ? 

9.  Whether  he  brought,  or  I fought  Benfon , or  Holmes  r And  whether 
confederates  with  him,  or  deGgned  upon  by  him  ? 

1 o.  Whether  my  engagement  were  ablblute,  or  conditional,  and  what  I 
fignified  at  my  departure,  and  upon  Barnard' s not  coming ; and  where 
Barnard  was  protended  to  be,  and  where  he  really  was  ? What  promife  I 
had  concerning  the  return  of  my  engagement,  in  cafe  Sir  John  Gell  did 
not  engage  at  Grave  find? 

11.  Whether  copies  of  Letters  weekly  fhewed  to  me  were  real  or 
feigned  ? And  if  feigned,  why  pretended  to  be  real  ? 

12.  Whether  there  were  really  any  Kentijh,  Dor  fit,  or  Buckingbamftiire 
men,  and  who,  confederates  l (Ac. 

Thefe  preparations  formerly  made  in  rough  notes,  were  tranferibed  and 
put  into  form,  and  finilhed  the  8th  day  of  July  1 650,  by  God’s  good  affift- 
ance;  notwithftanding  my  abundant  difedvantagesof  clofe  imprifonment, 
and  want  of  Books,  or  Advice  ; and  I commit  and  fubmit  the  iffue  to  God, 
whom  I befeecb  to  fortify  my  fpirit,  and  enlarge  my  underftanding,  when 
they  fhall  come  to  be  made  ufc  of ; myfclf  refolving  to  be  the  Law’s  Con- 
feflor  while  I live,  and  (if  called  to  it)  to  be  the  Law’s  Martyr,  when  I 
Jic  by  the  hand  of  the  impending  violence,  under  the  fpecious  name  of 
Jullice. 

Sed  terras  AJlreea  relhjnit, 

(A 

Judica  me,  Domine,  nt  in  furore,  (Ac. 

Eus.  Akdrje.we. 

8.  7.  2.  1650.  Domini. 

His  Exceptions  to  his  Triers. 

John  Hurfi , Efq.  a man  who  hath  had  his  hand  in  blood,  viz.  Mr.  Bar- 
tin  Hazelrigge  in  a duel,  for  which  arraigned,  (Ac. 

A perfon  trying,  viz.  a Juror,  and  in  this  way  of  Trial  he  is  fuch, 
ought  to  be  a Freeman,  viz.  not  in  perfon,  but  in  his  pre-judicating 
opinion;  which  he  is  not,  having  publifhed  that  the  Refpondent  was  the 
greateft  Traitor  in  England,  and  that  there  was  enough  under  his  hand  to 
hang  him  the  Refpondent. 

Sir  William  Ret,  Captain  John  Stone,  two  of  my  Triers,  were  employed 
to  examine  the  Refpondent,  on  the  2d  of  July  1650,  and  brought  with 
them  all  the  evidence  againft  him ; and  therefore  in  their  capacity  of  my 
Triers,  by  the  rule  in  challenges,  they  arc  challengeable,  and  incapable 
to  fit. 

But  no  regard  was  had  to  any  of  his  Exceptions,  or  any  Anfwer  returned 
to  his  Queftions ; and  he  was  ordered  to  be  beheaded. 

The  laft  Speech  of  Col.  Eufebius  Andrewe,  on  the  Scaffold  on 
Tower-Hill,  Auguft  22,  1650. 

HTHE  Lieutenant  of  the  Tower  delivering  the  Colonel  to  the  Sheriff,  faid. 
He  had  brought  him  thus  far  on  his  journey.  The  Colonel  replied, 
I hope  I fhall  neither  tire  in  the  way,  nor  go  out  of  it. 

When  he  came  on  the  Scaffold  (killing  the  block)  he  faid,  I hope  there  is 
no  more  but  this  block  between  me  andlfcaven.  After  be  had  been  fotne 
while  ®a  the  Scaffold,  he  fpaJcp  to  the  people  as  follovreth  : 

Cbriftit* 
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Chrijlian  Gentlemen  and  good  People, 

Your  bufir.efs  here  this  day  is  to  fee  a fad  fpe&acle,  a man  brought  in 
a moment  to  be  unman n'd,  cut  off  in  the  prime  of  his  years,  taken  from 
further  opportunity  of  doing  fervice  to  HimfcIL  his  Friends,  the  Com- 
mon-wealth, or  efpeciaUy  to  God.  It  fcldom  happens  but  upon  very 
great  caufc;  and  though,  truly,  if  my  general  known  courfe  of  life  were 
enquired  into,  I may  modeftly  fay,  there  is  fuch  a moral  honefty,  as  fome 
may  be  fo  forward  as  to  expoftulate,  why  this  great  judgment  is  fallen 
upon  me  ? But  know,  I am  able  to  give  them  and  myfelfsn  anfwcr;  and 
Out  of  this  bread,  to  give  a better  account  of  my  judgment  and  Execu- 
tion, than  my  Judges  them  (elves,  or  you  : It’s  God’s  juft  difplcafurc  to- 
wards me,  for  my  lins  long  uiuepcnted  of;  many  judgments  withftood, 
and  mercies  flighted  ; therefore  doth  my  gracious  Father  chaftife  me  with 
this  correction,  that  he  may  not  lofe  me  ; and  I pray  you  aflift  me  witlt 
your  prayers,  that  this  rod  may  not  be  fruitlefs : that  when  under  his 
rod  I have  laid  down  my  life,  by  his  ftaff  1 may  be  comforted,  and  re- 
ceived into  Glory. 

I am  very  confident,  by  what  I have  heard  fince  my  fentence,  there  are 
more  exceptions  made  againft  the  proceedings  againft  me,  than  ever  I 
made ; my  Triers  had  a Law,  and  the  validity  of  that  Law  is  indifputa- 
ble  for  me  to  fay  againft  it,  or  to  make  a queftion  of  it ; I fhould  but 
ibame  royfeif  and  my  difcrction.  In  the  ftri&nefc  of  the  Law,  fomething 
is  done  by  me,  thac  is  appliable  to  fomeclaufe  therein,  by  which  I (land 
condemned ; the  means  by  which  I was  brought  under  that  interpretation, 
of  that  whicn  was  not  in  myfclf  intended  malicioufly,  being  teftimony 
given  by  perfons  whom  I pity,  fo  falfc,  yet  fo  pofitive,  that  I cannot 
condemn  my  Judges  for  paffing  fentence  againft  me  according  to  legal 
Jufticc  j for  equity  lies  in  higher  breads.  For  my  accufers,  or  rather  be- 
trayers, I pity,  and  am  forry  for  them ; they  have  committed  Judas's 
crime,  I wifh  and  pray  for"  them  St  P/Ur's  tears ; and  I wifh  other 
people  fo  happy,  they  may  be  taken  up  betimes,  before  they  have  drunk 
more  blood  of  Chriftian  men,  poffibly,  Icfs  deferving  than  m'yfelf. 

It  is  true,  there  have  been  fevcral  addreffes  made  for  mercy,  and  I will 
lay  the  obftructions  to  nothing  more  than  my  own  fins ; and  feeing  God 
Ices  it  fit,  ( I having  not  glorified  him  in  uiy  life)  I (ball  do  it  in  my  death, 

I am  content. 

I profefs,  in  the  face  of  God,  particular  malice  to  any  one  of  the  State 
or  Parliament,  to  do  them  aperfonal  injury,  I had  never;  for  the  caufc 
in  which  I had  a great  while  waded,  I rouft  fay,  my  engagements  and 
purfuance  in  it,  hath  laid  no  fcruple  upon  my  confcience  ; it  was  upon 
principles  of  Law,  whereof  I am  a Profeffor,  and  upon  principles  of  Re- 
ligion, my  judgment  rectified,  and  my  confcience  fatisned,  that  1 have 
purfued  tnefc  ways;  for  which  (1  blefs  God)  I find  no  blackncfs  upon 
my  confcience,  nor  have  I put  this  into  the  bead-roll  of  my  fins. 

I prefume  not  to  decide  concroverfics,  1 defirc  God  to  glorify  himfelf  in 
profpering  that  fide  that  hath  right  with  it,  and  that  you  may  enjoy  peace 
and  plenty  here,  when  I fhall  enjoy  my  God. 

In  my  converfation  in  the  world,  I do  not  know  where  I have  an  ene- 
my with  caufe,  or  that  there  is  a perfon  to  whom  I have  regret;  but  if 
there  be  any  whom  I cannot  recollect,  under  the  notion  of  Chriftian  men, 

1 pardon  them  as.  freely  as  if  I had  named  them  ; yea,  1 forgive  all  the 
world,  as  I defire  my  heavenly  Father  for  his  Chiift  s lake  to  forgive  me. 

For  the  bufinefsof  Death,  it  is  a fid  fentence  in  itfelf,  if  mcnconfult 
with  flefti  and  blood : But,  truly,  without  boafting  1 lay  it,  or  if  I do 
boat!,  it  is  in  the  Lord,  I have  not  to  this  minute  liad  one  confutation 
with  flefli  about  the  blow  of  che  Axe,  or  one  thought  of  it,  more  than 
my  paffport  to  Glory. 

I take  it  as  an  honour,  and  I owe  a tbankfulnefs  to  thofc  under  whofc 
power  I am,  that  they  have  feat  me  hither  to  a place,  however  of  puiiifh- 
ment,  yet  of  fome  honour,  to  die  a death  fomewbat  worthy  my  blood  ; 
and  this  courtefy  of  theirs  hath  much  helped  towards  the  latisfafiion  of 
my  mind. 

1 (hall  defire  God,  that  ihofc  Gentlemen  in  that  fad  bead-roll  to  be 
tried  by  the  High  Court  of  Jufticc,  that  they  may  find  that  really  there, 
that  is  nominal  in  the  A cl.  An  Idigb  Court  of  Juftice,  or  Court  of  High 
Juftice ; high  in  its  Rightcoufncfs,  not  in  its  Severity  : no  more  clouded 
with  the  teftimony  of  folks  that  fell  blood  for  gain.  Father , forgive  them , 
end  / forgive  them , as  1 defire  thee  to  forgive  me. 

I dclite  you  now  to  pray  for  me,  and  not  give  over  praying  until  my  laft 
moment ; that  as  I have  a very  great  load  of  lins,  fo  1 may  have  the 
wings  of  your  prayers  aftiftiiig  rhoi’e  Angels  that  fliall  convey  my  foul  to 
Heaven.  . And  l doubt  not  but  I (hall  there  fee  my  blefled  Saviour,  and 
my  gallant  Mafter  the  King  of  England , and  another  Maftcr  which  I 
much  honour,  my  Lord  Capel ; hoping  this  day  to  fee  Chrift  in  the  pre- 
fcncc  of  the  Father,  the  King  in  the  prefence  of  him,  my  Lord  Capel  in 
the  prefcncc  of  them  all,  and  myfclf  with  them,  and  all  Saints,  to  rejoice 
for  evermore. 

Dr.  SuxuUing.  You  have  this  morning,  in  the  prefence  of  a few, 
given  fome  account  of  your  Religion,  and  under  general  nqtions  or 
Words,  have  given  account  of  your  Faith,  Charity  and  Repentance  : 
(then  fpeaking  to  the  ftanders-by)  if  you  pleafe  to  hear  the  fame  ques- 
tions a(ked  here,  you  lhall,  that  it  may  be  a general  teftimony  to  you  all, 
that  he  dieth  in  the  favour  of  God. 

(To  the  Colonel.)  Now,  Sir,  I begin  to  deal  with  you  ; you  do  ac- 
knowledge, that  this  ftrokc  you  are  by  and  bye  to  fuffer,  is  a juftpunilh- 
ment  laid  upon  you  by  God  for  your  former  lins. 

Col.  Andrraie.  I dare  not  only  not  deny  it,  but  dare  not  but  confcfs 
it.  I have  no  opportunity  of  glorifying  God  more,  than  by  taking  (hamc 
to  myfrlf ; and  I have  a rcafon  of  Jufticc  for  juftifying  God  in  my  own 
boforn,  which  1 have  intruded  to  yours. 

Dr.  You  acknowledge  you  delervc  more  than  this  ftrokc  of  the  Axe, 
Wid  that  a far  greater  mifery  is  due  to  you,  even  the  pains  and  torments 
of  Hell,  that  the  Damned  there  endure. 

Cii.  I know  it  is  due  in  righteous  judgment ; but  I know  again,  I 
have  a fatisfachon  made  by  my  elder  brother  Chrift  Jefus,  and  then  1 fay 
u is  not  due  ; it’s  due  to  me,  but  acquitted  by  his  mediation. 

Dr.  Do  you  believe  to  be  laved  by  that  mediation,  and  no  other  ? 

Col.  By  tnat,  and  that  only,  renouncing  all  fecondary  caufes. 
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Dr.  Arc  you  truly  and  unfcignedly  forry  before  God,  as  you  appear 
to  us,  for  all  thefe  lins  that  have  brought  you  hither  ? 

Col.  I am  forry,  and  can  never  be  forrowful  enough,  and  am  forry 
that  I cannot  be  more  forry. 

Dr.  If  God  fhould  by  a miracle,  not  to  put  you  to  a vain  hope,  but  if 
God  lhould,  as  he  did  to  Hezeiiab , renew  your  days,  what  life  do  you 
refolvc  to  lead  hereafter  ? 

Co!.  It  is  a queftion  of  great  length,  requires  a great  time  to  anfwcr; 
men  in  fuch  (freights  would  promife  great  things ; but  I would  firft  call 
fome  friends  to  limit  how  far  I fhould  make  a vow,  that  I (hould  not 
make  a rafh  one,  and  fo  offer  the  facrifice  of  fools : but  2 vow  1 would 
make,  arid  by  God’s  help  endeavour  to  keep  it. 

Dr.  Do  you  wifh  health  and  happinefs  upon  all  lawful  Authority  and 
Government  ? 

Col.  1 do  prize  all  obedience  to  lawful  Government,  and  the  adven- 
turing againft  them  is  finful ; and  I do  not  juftify  myfclf  (whatever  my 
judgment  be)  for  my  thus  venturing  againft  the  prefent  Government ; 

I leave  it  to  God  to  judge  whether  it  be  righteous  ; if  it  be,  it  muft  ftand. 

Dr.  Are  you  now  in  love  and  charity  with  all  men  f Do  you  freely 
forgive  them  ? 

Col.  With  all  the  World  freely;  and  the  Lord  forgive  them,  and  for- 
give me,  as  I freely  forgive  them. 

Dr.  You  have  for  fome  late  years  laid  down  the  Gown,  and  took  up 
the  Sword,  and  you  were  a man  of  note  in  thefe  parts  where  you  had 
your  rcfidencc ; I have  nothing  to  accufc  you  for  want  of  diligence  in 
hindering  the  doing  of  injuries ; yet  poffibly  there  might  be  fome 
wrong  done  by  vour  Officers,  or  tliofe  under  you,  to  fome  particular 
men  ; if  you  had  your  eftate  in  your  hands,  would  you  make  rellitution  l 

Col.  1 he  wrongs  themfclves  you  bring  to  my  mind  are  not  great  nor 
many;  fome  things  of  no  great  moment;  but  fuch  as  they  are,  my  de- 
fire is  to  makcreftitution,  but  have  not  wherewithal. 

Dr.  If  you  had  ability,  you  would  likeivife  leave  a legacy  of  thank- 
fulnefs to  Almighty  God ; fomething  to  his  poor  fervants,  to  his  lame 
members,  to  his  deaf  members,  to  his  dumb  members. 

Cel.  My  will  hath  been  always  better  than  my  ability  that  way. 

Dr.  Sir,  1 fhall  trouble  you  very  little  farther ; I thank  you  for  all 
thofc  heavenly  Colloquies  I have  enjoyed  by  being  in  your  company  thefe 
three  days ; and  truly  1 am  very  lorry  I muft  part  with  fo  heavenly  an  af- 
fociatc  : we  have  known  one  another  heretofore,  but  never  to  Chriltia- 
nity  before;  I have  rather  been  a Scholar  to  learn  from  you,  than  an 
Inftructor. 

I wifh  this  ftage  whereon  you  arc  made  a fpe&acle  to  God,  Angels 
and  the  World,  may  be  a School  to  all  about  you  ; for  though  I will  not 
diminifh  your  fins,  nor  fhall  conceal  or  hvpocrizc  my  own,  for  they  are 
great  ones  between  God  and  myfclf;  but  I think  there  are  few  here  have 
a lighter  load  upon  them  than  you  have,  if  wc  confider  things  well,  and 
I only  wifh  them  your  repentance,  and  that  mcafure  of  faith  God  hath 
given  you,  and  that  mcafure  of  courage  you  have  attained  from  God,  and 
that  conllant  perfevcrancc  God  hath  crowned  you  hitherto  with. 

Col.  His  Name  be  prai  fed! 

Here  the  Doctor  prayed  with  him  almoft  a quarter  of  an  hour,  after 
which  the  Colonel  turning  hiinfelf  again  to  the  people,  fpake  as  fol- 
io wetli  : 

One  tiling  more  1 defire  to  be  clear  in  j there  lieth  a common  imputa- 
tion upon  the  Cavaliers,  that  they  are  Papifts,  and  under  that  name  we 
are  made  odious  to  thofc  of  the  contrary  opinion.  I am  not  aPapift,  but 
renounce  the  Pope  with  all  his  dependencies.  When  the  diftradtions  in 
Religion  firft  fprung  up,  I might  have  been  thought  apt  to  turn  off  from 
this  Church  to  the Romijh,  but  was  utterly  unfatisfied  in  their  Doctrine 
in  point  of  Faith,  and  very  much  as  to  their  Difciplinc.  The  Religion  I 
profefs,  is  that  which  paiteth  under  the  name  of  Pt  olefiant,  though  that 
be  rather  a name  of  diftiadtion,  than  properly  effcntial  to  Religion:  but 
that  Religion  found  out  in  the  Reformation,  purged  from  all  the  Errors 
of  Rome , in  the  Reign  of  Eikv.  VI.  praclifed  in  the  Rci^n  of  Queen  Eli- 
zabeth, King  Janie's , and  King  Charles,  that  blefled  Prince  deccafed ; 
that  Religion, "before  it  was  defaced,  I am  of,  which  I take  tobcChrift’s 
Catholic*,  though  not  the  Roman  Catholick  Religion. 

Then  he  turned  himfelf  to  the  Executioner : 1 have  no  reafon  to  quar- 
rel with  thee  ; tbou  art  not  the  hand  that  throws  the  (tone  : I am  not  of 
fuch  eftate  to  be  liberal,  but  here  i;  3/.  for  thcc,  which  is  all  I have; 
now  tell  me  what  I lack  : 

Executioner.  Your  hair  to  be  turned  up. 

Col.  Shew  me  how  to  fit  myfclf  for  the  block. 

After  which,  his  doublet  off,  his  hair  turned  up,  he  turned  himfelf 
about  to  the  people,  and  prayed  a good  while.  Before  he  lay  down  to 
the  block,  he  fpake  to  the  people  as  followeth  : 

There  is  none  that  looks  upon  me,  though  many  faces,  and  perhaps 
different  from  me  in  opinion  and  practice,  but  hath  fomething  of  pity  in 
it ; and  may  that  mercy  that  is  in  your  hearts,  fall  into  your  own  bo- 
foms  when  you  have  need  of  it : and  may  you  never  find  fuch  a block  of 
fin  to  ftand  in  the  way  of  your  mercy  as  I have  met  with. 

I befeech  you  join  with  me  in  Prayer.  Then  he  prayed,  leaning  on 
the  Scaffold,  half  a quarter  of  an  hour.  Having  done,  he  had  fome  pri- 
vate conference  with  Dr.  Swadling ; then  he  taking  his  leave  of  the  She- 
riff and  his  friends,  killing  them,  and  fainting  him  next  him,  he  pre- 
pared himfelf  for  the  block,  kneeling  down,  faid,  let  me  try  the  block; 
which  he  did.  After  cafting  his  eyes,  and  fixing  them  very  intentively 
above,  he  faid,  when  I fay.  Lord  Jefus  receive  me.  Executioner  then  do 
thy  office.  Then  kiffitig  the  Axe,  he  lay  down,  and  with  as  much  un- 
daunted, yet  Chriftian  Courage  as  poffibly  could  be  in  man,  did  he  cx- 
pofe-his  Throat  to  the  fatal  Axe,  his  Life  to  the  Executioner,  and  com- 
mended his  Soul  into  the  hands  of  God,  as  into  the  hands  of  a faithful 
and  merciful  Creator,  through  the  meritorious  paffion  of  a gracious  Re- 
deemer. Saying  the  fore-mentioned  words,  his  head  was  ftricken  off  at 
one  blow. 

Vera  copia  exam. 

J He  died  very  refolutcly  *• 


for  High-Treafon . 


, * Mr.  Whilbek  in  his  Memorials,  page  473,  &ys,  The  High  Court  of  Juftice  (afterwards)  proceeded  againft  Sir  John  CeB,  and  he  was  fentenced  by  the  High  Court,  for 
Muprifion  of  High-Treafon,  to  forfeit  his  Eftate,  and  to  be  imprifoned  during  his  Life. 

. r*g*  474-  Capt.  A/klrj  was  fentenced  by  the  High  Court  of  Juftice  to  have  his  Head  cut  off,  and  one  Benfan  ta  be  hanged,  for  confpiring  againft  the  Commonwealth,  in 
“tetreafonaUc  engagement  of  Col.  Andrew. 

Mr.  Benjin  was  executed  at  7ybum  (the  7th  of  Odder  1650,)  according  to  the  Sentence  of  tbe  High  Court  of  Juftice;  but  in  regard  that  Capt.  AJhlej  only  fubferihed  the 
engagement,  but  adted  nothing  in  it,  he  wis  pardoned  by  the  Parliament.  XXV  Th 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


^5*  The  Trial  ^Richard  Faulconet*, 


6 Car.  I.  ( 344 ) 


( 343  ) 

XXV.  Tlx  Trial  of  Richard  Faulconer,  at  ibe  King's-Bencli,  in  Term.  Pafch.  1652./;/- Perjury. 


ON  >hc  i2*.h  tfavof  July,  1652,  an  Indictment  of  Perjury  was  deliver- 
ed in  the  Grand-Jury  at  Guildhall,  London ; the  Copy  of  which  In- 
dictment tea*  as  foUowcth : 

London.  JT.  Be  it  remembered,  that  at  the  general  Quartcr-Seffions 
of  the  public  Peace  holdcn  for  the  City  of  London,  at  the  Guildhall 
of  the  I .tine  City,  on  Msrnl-y  the  12th  day  of  July,  in  the  year 
•if  our  Lord  otic  thou  land  Ex  hundred  and  fifty  two,  before  John  krr.- 
ri.i,  Mayor  of  the  City  of  London,  Thomas  Atkin,  Thomas  Andrews,  and 
Thomas  Foot,  Aldermen  of  the  lame  City,  and  others  their  Fellow- 
Juftices,  affignrd  to  keep  the  puhlick  Peace  in  the  City  aforefaid  ; and  al- 
fo  to  heat  and  determine  divers  fclonicy,  trcfpallcs,  and  otner  rnifdcmca- 
tiors  committed  within  the  fame  City;  by  the  Oaths  of  Robert  Dawkes, 
John  Harvey,  William  Pitcher , Pelham  Moore,  George  Paddington,  Thomas 
Pserjin,  Jofeph  Rutba  n,  Samuel  Coleman,  Richard  Payn,  John  Dr  af gate, 
Robert  Trohfft,  Richard  Bartholomew,  John  Rebinjon,  Robert  Al  ingten, 
and  Thomas  Wtlmer,  good  and  lawful  men  of  the  City  of  London,  then  and 
there  fworn,  and  charged  to  enquire  for  the  Keepers  of  the  Liberty  of 
England,  by  the  Authority  of  Parliament,  and  the  Body  of  the  City  afore- 
faid, it  is  prefented  that  the  Bill  following  is  ttue. 

London,  Jf.  The  Jurors  for  the  Keepers  of  the  Liberty  of  England,  by 
authority  of  Parliament,  upon  their  Oath  do  prefent,  That  Richard 
Fauleo-  er,  of  Wtjlbury,  in  the  County  of  Southampton,  Gent,  not  having 
the  fear  of  God  before  his  eyes,  but  moved  and  feduced  by  the  infligation 
cf  the  Devil ; and  minding  and  endeavouring  to  bring  the  Right  Honour- 
able William  Lord  Craven,  Baron  of  l la mpftend-Ma rjhat,  in  the  County 
of  Berks,  in  danger  oi  the  lofs  of  his  life,  and  of  the  Icqucftration,  con  El-  | 
cation,  forfeiture  of  all  his  Lands,  Goods,  and  Chattels  within  this  Com- 
monwealth of  England-,  the  loth  day  of  February,  in  die  year  of  our  Lord 
God,  one  thouland  fix  hundred  and  fifty,  at  the  Parilh  of  Mary  Stagings, 
in  1 he  Ward  of  CrlppUgate,  London,  before  Samuel  Moyer,  Efq.  James  Ruf- 
fe!, Efq.  Edouard  Winjkvc,  Efq.  jojias  Banters,  Efq.  and  Arthur  Squib, 
Efq.  cinm  being Commiffioncrs  for  compounding  with  Delinquents,  and  for 
managing  of  a 1 1 and  every  thcEftatc*  of  Delinquents,  and  Popijh  Rccufants, 
that  the  1 5th  Day  of  April,  in  the  faid  Year  of  our  Lord,  One  thoufitnd  fix 
hundred  and  fifty,  were,  or  then  after  Ihou'd,  be  under  fcqucftration,  did, 
upon  the  Holy  Evangelilts,  corruptly,  wilfully,  falfcly,  and  malicioufly, 
of  his  own  pioper  act,  content  and  agreement,  fwear,  and  upon  his  cor- 
poral Oadt  before  the  Commiffioncrs  aforefaid,  on  the  faid  10th  day  of  Fe- 
bruary, in  the  faid  Year,  one  thouland  fix  hundred  and  fifty,  then  having 
power  to  adminiftcr  the  faid  Oath,  then  and  there  depofe  concerning  the 
faid  Lord  Craven,  in  thefe  Englijh  words  following;  that  is  to  fay,  that 
about  a fortnight  before  the  conclufion  of  the  Treaty  at  Breda,  the  Lord 
Ciaven,  the  Queen  of  Bohemia  ami  her  two  Daughters  came  to  Breda  to 
the  Scots  King  Charles,  and  went  not  thence  till  the  King  went  to  Hon- 
Jlaerdike,  a lunife  of  the  Prince  of  Orange.  That  during  that  time,  this 
informant  faw  the  Lord  Craven  divets  times  in  prefence  with  the  faid 
King,  and  every  Day  with  the  laid  King  at  the  Court  there,  he 
being  there  with  the  Queen  of  Bohemia,  and  her  two  Daughters,  to 
take  their  leave  (as  they  faid)  of  the  King  of  Scots,  before  he  went  to 
Scotland.  That  fcvcral  Officers,  about  thirty  in  number,  made  a Peti- 
tion to  the  faid  King,  to  entertain  thetn  to  fight  for  him  again  ft  the 
Commonwealth  of  England,  by  the  name  of  barbarous  and  inhuman  Re- 
bel1 either  in  England  or  Scotland  far  the  recovering  of  his  juft  rights,  and 
1 (-inflating  him  in  his  Throne  ; and  deputed  this  Informant  and  Colo- 
nel Drury  to  prclent  the  faid  Petition,  who  indeed  drew  the  fame.  That 
when  this  Informant  and  fome  other  Officers  came  to  the  Court  at  Breda, 
intcnvling  to  prefent  the. faid  Petition  immediately  to  the  King’s  hand  ; 
but  finding  the  Lord  Craven  very  near  to  him,  likewife  the  Marquis  of 
Nexvco/lle  y’whc?  prefented  his  brother  Sir  Charles  Cavendijh,  to  kifs  the  faid 
King’s  hand  the  evening  before  the  laid  King’s  departure,  who  this  In- 
formant faw  kifs  the  King's  hand  accordingly ;)  the  Lord  IFilmot,  die 
Earl  of  Cleveland,  the  Queen  of  Bohemia,  the  Lord  Gerreerd,  (Ac.  and  a 
great  buflle  of  bufinefs ; this  Informant,  with  Colonel  Drury,  applied 
themfolves  to  the  Lord  Crave",  intreating  him  to  prefent  the  Petition  to 
the  Queen  of  Bohemia,  to  prefent  it  to  the  King  of  Scots.  The  faid  Lord 
Craven  taking  the  Petition  and  reading  the  fame,  chcarfully  faid  to  Colonel 
Drury  and  this  Informant,  There  is  the  fhuert  of  Bohemia,  deliver  it  to  her, 
and  I will fpeak  for  you.  Upon  which  they  applied  themfclves  to  the  faid 
Queen  and  fhc  prefented  the  Petition  ; after  which,  the  King  of  Scots, 
the  Lord  Craven,  the  Marquis  of  Ncwcaflle,  and  the  Queen  of  Bohemia, 
with  feme  other  Lords,  went  into  a withdrawing  Room,  where  this  In- 
formant and  company  could  not  enter.  But  the  Lord  Craven  came  forth 
of  the  withdrawing  Chamber,  and  told  this  Informant  and  Company, 
That  they Jhould  receive  an  Anfwtr  from  the  £h/rsn  e/ Bohemia  to  their  Peti- 
tion, and  that  he  had  jpoken  to  the  jgueea  (/Bohemia  in  their  behalf : who 
afterwards  came  and  told' this  Informant  and  company,  that  Ibe  had  deli- 
vered their  Petition,  and  that  the  King  had  taken  order  for  it.  The  next 
Morning  at  three  of  the  clock,  the  King  departed,  but  this  Informant 
and  Company  had  tlicir  quarters  falisficd  by  the  Princefs  of  Orange , ac- 
cording to  the  faid  King  s order  upon  their  Petition  ; and  thereby  to  en- 
able them  to  follow  the  faid  King  in  the  profeention  of  thofe  wars  againft 
the  Pailiamcnt  of  England,  which  was  the  elicit  of  their  aforefaid  Peti- 
tion : That  this  Informant  faw  the  Lord  Craven  very  often  and  familiar 
with  the  faid  King,  and  enter  with  the  fa  d Kin"  into  the  withdrawing 
Chamber,  and  fluid  there  thclaft  Night  the  faid  King  was  at  Breda,  very 
late  : which  faid  Oath  was,  the  laid  icth  day  of  February,  ia  the  year  of  our 


Lord  one  tHoufand  fix  hundred  and  fifty,  at  the  Par'Ih  and  Ward  afore- 
f.iid,  reduced  into  writing,  and  taken  before, the  faid  Commiffioncrs,  then 
having  fufficientand  lawful  power  to  adminiftcr  the  faid  Oath,  and  to  take 
the  ttftimony  and  drpoheiom  of  witnefles  upon  their  Oaths  in  foch  cafes. 
Whereas  in  truth  neither  did  the  feveral  Officers,  ./r  any  Officer  make  a 
Petition  to  the  faid  King,  to  entertain  him  or  th.-m,  to  fi^h:  for  him 
againft  the  Commonwealth  of  Efigland.  Nor  did  feveral  Officers,  or 
any  Officer,  makes  Petition  to  the  faid  King  to  entertain  him  or  them,  to 
light  for  him  againft  the  Commonwealth  of  England,  by  the  name  of  bar- 
barous and  inhuman  Rebels,  cither  in  England  or  Scotland ; for  the  recover- 
ing of  his  juft  Rights,  or  rc-inftatins  him  on  his  Throne:  nor  deputed 
he  the  faid  Rickard  Foul, oner,  and  Colonel  Drury,  to  prefont  the  faid  Pe- 
tition, in  the  faid  Oath  mentioned  ; nor  did  the  faid  Richard  Faulconer , 
with  the  faid  Colonel  Deary,  apply  thcmfclves  to  the  faid  Lord  Craves, 
intreating  him  to  prefent  the  faid  Petition  to  the  laid  Qpccn  of  Bohemia 
to  prclent  it  to  the  laid  King  of  S.ots.  Nor  did  the  faid  Richard Faulconer, 
with  the  laid  Colonel  Dm  y,  intreat  him,  the  faid  Lord  Craven,  to  pre- 
fi-nt  the  faid  Petition  to  the  laid  Queen  of  Bohemia,  to  prefont  it  to  the  laid 
King  of  Scots.  Nor  did  the  faid  Lord  Craven  take  the  faid  Petition,  or 
read  the  fame ; nor  faid  unto  the  faid  Richard  Faulconer  and  Colonel 
Drury,  There  is  the  fhven  of  Bohemia,  deliver  it  to  her,  and  I will  freak 
for  you.  Nor  did  the  fsid  Lord  Craven  tell  the  faid  Richard  Faulconer  ar.d 
company,  in  the  faid  depofition  mentioned,  that  they  fltould  receive  an 
anfwcr  to  their  faid  Petition,  or  that  he  had  Ipoken  to  the  Queen  of  Bohe- 
mia in  their  behalf ; as  the  faid  Richard  Faulconer  in  and  by  the  faid  depo- 
fition  hath  depofed.  And  fo  the  Jurors  aforefaid,  upon  their  Oaths 
aforefaid,  do  fay,  that  the  faid  Richard  Faulconer,  in  manner  and  form 
aforefaid,  corruptly,  wilfully,  falfcly,  ant)  malicioufly,  of  his  own  proper 
a£I,  con  lent  and  agreement,  did  commit  wilful,  falfe,  and  corru  .t  Per- 
jury; to  the  great  tlilhonoiir  of  Almighty  God,  and  to  the  great  damage, 
lofs  and  infamy  of  the  fsid  William  Lord  Craven,  and  in  contempt  of  the 
Laws  of  this  Commonwealth ; to  the  evil  example  of  all  others  in  the  like 
cafe  offending,  and  againft  the  publick  peace,  (Ac. 

Sadler. 

This  India meat,  upon  the  T jlimony  th.n  produ.ed  upon  Oath,  was  accord- 
ingty  found  by  the  Grand  Jury. 

The  fame  day  that  this  Indiament  was  found.  Colonel  Drury , who  had 
given  Evidence  to  the  Grand  Jury,  repaired  to  IFbiteball,  to  Captain  Bi- 
Jbop  (having  been  formerly  examined  by  hint  concerning  the  Lord  Cra- 
ven, and  told  him,  that  as  he  was  that  morning  going  clown  Holborn- 
hi/l,  he  was  ferved  with  a Subpoena  to  appear  that  day  at  Guildhall,  London  ; 
and  that  lie  was  examined  there  concerning  the  Information  given  by  Faul- 
coner againft  the  Lord  Craven:  and  that  after  he  was  fworn  before  the  Lord- 
Mayor,  he  gave  the  fame  Evidence  to  the  Grand  Jury,  which  he  had  for- 
merly given  to  Captain  Bijhop  upon  his  examination.  Whereupon  the 
faid  Captain  Bijhop  took  the  Writ  under  feal  out  of  his  hand,  with  which 
he  was  ferved  to  appear,  and  faid  to  Duty,  How  durft  you  be  examined 
againft  the  Commonwealth,  and  not  acquaint  me  firft  therewith  f And 
faid  further,  Mr.  Mayor  (meaning  the  Lord-Mavor)  ha!  better  have  done 
fomethingelfo  than  to  have  fuffercd  that  InditWnt  to  be  found;  and 
immediately  calls  for  a Mcffenger,  and  commits  the  faid  Drury  to  the  Cuf- 
tody  of  one  Middleton,  a mefl'engcr  to  the  Council  of  State  who  forth- 
with carried  Drury  away  Prifoner  into  the  Strand,  to  the  houfe  of  the  laid 
Middleton,  where  the  faid  Drury  was  kept  by  him  in  Uriel  cuftody,  from 
Monday  that  the  Indictment  was  found,  and  the  Seffions  begun,  till  Satur- 
day, that  the  Seffions  was  paft;  by  which  reftraintof  Drury , who  had 
Faulconer  s own  hand-writing  to  produce  againft  himfolf ; and  be  n"  other- 
wife  the  moft  material  witnefs  againft  Faulconer,  there  could  be  nc  further 
profccution  upon  that  Indictment  that  Seffions. 

In  Michacl-Ttrm , courfewas  taken  to  remove  the  Indictment  by  a Cer- 
tiorari into  the  Upper-bench,  to  the  end  the  faid  Faulconer  might  be  out- 
lawed for  Perjury.  The  Record  being  accordingly  removed,  a Capiat 
in  order  to  an  Outlawry  was  taken  out  againft  the  laid  Faulconer,  who  for 
feveral  Seffions  before  had  refufod  to  appear.  At  laft  the  faid  Faulconer  was 
taken  upon  the  faid  Capias,  and  carried  to  Newgate,  where  he  by  for  fome 
time,  but  would  not  appear,  nor  plead  to  the  Indictment;  whereupon 
the  Proftculors  for  the  Commonwealth  were  enforced  to  move  the  Court 
for  a Habeas  Corpus,  to  bring  him  to  the  Bur,  that  he  might  be  enjoin*! 
to  plead  ; and  accordingly  the  Court  required  him  to  plead  ; whereupon 
he  pleaded  Not  guilty  to  the  IndiCimcnt. 

In  Hillary-Term  following,  a day  was  appointed  for  Trial  upon  the 
Indictment,  at  Guildhall , London,  before  the  Lord  Chief-Juftice  Rolls, 
where  the  faid  Captain  Bijhop  and  Faulconer  appeared  with  their  Counfel 
and  Witncffes;  and  Mr.  Rujhworth  alfo  appeared  in  behalf  of  the  Com- 
monwealth with  Counfel  and  Witncffes,  and  had  given  in  the  Record 
to  have  the  Jury  called:  but  ic  fofcll  out,  that  a perfon  of  integrity  then 
in  Court,  who  bad  gotten  certain  knowledge  when  and  where  the  faid 
Oath  was  taken,  gave  Mr.  Rujhworth  notice,  that  the  Oath  given  to  Foul- 
con,r,  was  admimftcred  unto  him  at  Whitehall  in  ATtddltftx,  and  not  ac 
Haber dajhers-ball  in  London-,  and  therefore  the  place  being  nvflaid  in  the 
Indiament,  a London  Jury  could  not  find  a fact  done  in  Middlefes  : wheff- 
upon  Mr.  Rujhworth  immediately  withdrew  die  Record  for  Hut  time,  aid 
gave  a Hop  to  the  Trial. 

!*• 
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No  time  was  mif-fpent  to  recover  this  Miftake ; for  within  two  Days  a 
jicw  Indictment  was  drawn,  and  preferred  to  the  Grand  Jury  in  Middle- 
fex (Sir  Henry  Blunt  being  Foreman),  where  the  Indictment  was  touud  j 
and  was  as  followed!  : 

Hillary  Term,  1652. 

Atiddlefex.  Before  this  time,  that  is  to  lav,  upon  Tuefday  next  after  the 
Morrow  of  the  Purification  of  the  Virgin  Mary,  this  lame  Term,  before 
the  Keepers  of  the  Liberty  of  England,  by  Authority  of  Parliament,  in 
the  Upper-Bench  at  Wejimirjier,  by  the  Oaths  of  twelve  honeil  and  lawful 
Men,  it  is  prefented.  That  Richard  Faulconer,  late  of  Weflbetry,  in  the 
County  of  Southampton,  Gent,  not  having  the  Fear  of  God  before  his 
Eyes,  but  moved  and  feduced  by  the  I alligation  of  the  Devil  5 and  mind- 
ing and  endeavouring  to  bring  the  Right  Honourable  William  Lord  Craven , 
Baron  of  Huenp/lcad-Marjlal,  in  the  County  of  Berks,  in  Danger  of  the 
Lofs  of  his  Life,  and  of  the  Sequcfiration,  Confifcation,  and  Forfeiture  of 
all  his  Goods  and  Chattels,  Lands  and  Tenements,  wirhin  this  Common- 
wealth of  England ; the  joth  Day  of  February,  in  the  Year  of  our  Lord 
God,  one  thuufand  fix  hundred  and  fifty,  at  Whitehall , in  the  Parilh  of 
Martin:  in  the  Fin'd:,  in  the  County  of  Aiiiidlefex,  before  Samuel  Mayer, 
Lfq.  James  RsiffL,  Efq.  Edward  Wsnflnu,  Efq.  Jo  fas  Earners , Efq.  and 
Arthur  Spat,  Lfq.  then  being  Commiffioncrs  for  compounding  with  De- 
linquents, and  for  managing  of  all  and  every  the  Ertates  of  Delinquents, 
and  Popifli  Rccufants,  that  the  15th  Day  of  April,  in  the  faid  Year  of  our 
Lord  God,  one  thou  find  fix  hundred  and  fifty,  were,  or  then  after  fhould 
be  under  Scquefiration,  did,  upon  the  Holy  Evangelifts,  corruptly,  wil- 
fully, falfely,  and  malicioully,  of  his  own  proper  A&,  Confcnt,  and 
Agreement,  I'wear,  and  upon  his  corporal  Oath,  before  the  Commiflioncrs 
alorefaid,  on  the  faid  joth  Day  of  February,  in  the  faid  Year  one  thoufand 
fix  hundred  and  fifty,  then  having  luflicient  and  lawful  Power  loadmini- 
ilcr  the  faid  Oath,  and  to  take  the  Tcflimor.y  and  Dcpofilions  of  Wit- 
neffes  upon  their  Oaths  in  fuch  Cafes,  then  ami  there  depofed.  That  feve- 
ral  Officers,  about  thirty  in  Number,  made  a Petition  to  the  Scats  King, 
Charles,  to  entemin  them  to  fight  for  him  againft  the  Commonwealth  of 
England,  by  the  Name  of  barbarous  and  inhuman  Rebels , either  in  England 
or  Scotland,  for  the  recovering  of  his  jull  Rights,  and  ic-inftating  him  in 
his  Throne.  And  did  alfo  then  and  there,  corruptly,  wilfully,  falfely, 
and  malicioully,  before  the  faid  Commiflioners,  fwear,  that  the  laid  Offi- 
cers deputed  him,  the  faid  Richard  Faulconer,  and  Colonel  Drury,  to  pre- 
fent  the  faid  Petition  ; who,  as  the  faid  Richard  Faulconer , then  and  there, 
corruptly,  wilfully,  falfely,  and  malicioully,  before  the  faid  commiffio- 
ners  did  fwear,  indeed  drew  the  fame;  and  did  alfo  then  and  there,  cor- 
ruptuly,  wilfully,  falfely,  and  malicioully,  before  the  faid  Commiffioncrs, 
iwear,  that  he  the  faid  Richard  Faulconer , with  Colonel  Drury , ap- 
plied thetnfelves  to  the  Lord  Craven  (meaning  the  aforefaid  William  Lord 
Craven ),  intreating  him  to  prefent  the  faid  Petition  to  the  Queen  of  Bohe- 
mia, to  prefent  it  to  the  King  of  Scots-,  and  did  alfo  then  and  there,  cor- 
ruptly, wilfully,  falfely,  and  malicioully,  before  the  faid  Commiffioncrs, 
fwear.  That  the  faid  Lord  Craven  taking  the  faid  Petition,  and  reading 
the  fame  clicarfully,  faid  to  Colonel  Drury , and  him  the  faid  Richard 
Faulconer , There  is  the  Queen  of  Bohemia,  deliver  it  to  her , and  I will J’peat 
for  you.  And  that  the  faid  Queen  of  Bohemia  did  prefent  the  faid  Petition  ; 
and  did  alfo  then  and  there,  corruptly,  wilfully,  falfely,  and  malicioully, 
before  the  faid  Commiilioners  fwear.  That  the  faid  Lord  Craven  after  told 
him  the  faid  Richard  Faulconer,  and  Company,  That  they  Jhould  receive  on 
Anfwer  from  the  Qs teen  of  Bohemia  to  their  Petition,  and  that  he  (meaning 
the  faid  William  Lord  Craven)  bad  fpeken  to  the  Queen  of  Bohemia  in  their 
behalf.  Whereas  in  Truth  neither  did  fcvcral  Officers,  or  any  Officer, 
make  a Petition  to  the  faid  King,  to  entertain  him  or  them,  to  fight  for 
him  againft  the  Commonwealth  of  England.  Nor  did  fcveral  Officers,  or  any 
Officer,  make  a Petition  to  the  fr.id  King,  to  entertain  him  or  them  to  fight 
lor  him  againft  the  Commonwealth  of  England,  by  the  Name  of  barbarous 
and  inhuman  Rebels,  cither  in  England  Or  Scotland . Nor  did  fcvcral  Officers, 
or  any  Officer,  make  a Petition  to  the  faid  King,  to  entertain  him  or 
them,  to  fight  for  him  againft  the  Commonwealth  of  England,  by  the 
Name  of  barbarous  and  inhuman  Rebels,  either  in  England  or  Scotland,  for 
the  recovering  of  his  juft  Rights,  or  re-inftating  him  on  his  Throne.  And 
whereas  in  T ruth,  the  faid  Richard  Faulconer , and  Colonel  Drury,  were 
not  deputed  by  the  faid  Officers  to  prefent  the  faid  Petition,  in  the  faid 
Oath  mentioned  ; and  whereas  in  Truth,  he  the  faid  Richard  Faulconer, 
with  Colonel  Drury , did  net  apply  themfelves  to  the  faid  Lord  Craven, 
intreating  him  to  prefent  the  faid  Petition  to  the  Queen  of  Bohemia,  to 
ptefent  it  to  the  faid  King  of  Scots.  Nor  did  he  the  faid  Richard  Faulconer, 
with  the  faid  Colonel  Drury,  intreat  him  the  laid  Lord  Craven,  to  prefent 
the  faid  Petition  to  the  faid  Queen  of  Bohemia,  to  prefent  it  to  the  faid 
King  of  Scots.  And  whereas  in  Truth,  the  faid  Lord  Craven  did  not 
take  the  faid  Petition,  nor  read  the  fame;  nor  fay  unto  the  faid  Colonel 
Drury,  and  him  the  laid  Richard  Faulconer , There  is  the  Queen  of  Bohemia, 
deliver  it  to  her , and  I wii! J'peai  for  you.  And  whereas  in  Truth,  the  faid 
Lord  Craven  did  not  tell  him  the  faid  Richard  Faulconer,  and  Company,  in 
the  faid  Dcpofition  mentioned,  that  they  fhould  receive  an  Anfwer  from 
the  faid  Queen  of  Bohemia  to  the  faid  Petition,  nor  that  he  faid  Lord 
Craven  had  I'poken  to  the  Qu.-cn  of  Bohemia  in  their  Behalf ; as  the  faid 
Richard  Faulconer  in  and  by  the  faid  Dcpofition  hath  depofed.  And  fo  the 
Jurors  aforefaid,  upon  their  Oaths  aforefaid,  do  fay,  That  the  faid  Richard 
Faulconer,  in  Manner  and  Form  aforefaid,  corruptly,  wilfully,  fallcly, 
and  malicioully,  of  his  own  proper  A£l,  Confent,  and  Agreement,  did 
commit  wilful,  falfe  and  corrupt  Perjury ; to  the  great  Dilhonour  of  Al- 
mighty God,  and  to  the  great  Damage,  Lofs,  and  Infamy  of  the  faid  Wil- 
liam Lord  Craven,  and  in  Contempt  of  the  Laws  of  this  Commonwealth  ; 
to  the  evil  Example  of  all  others  in  the  like  Cafe  offending,  and  agaiuft 
the  public  Peace,  cifr. 

[The  Reafon  wherefore  this  Jndi&ment  did  not  recite  the  Oath  in  hesc 
verba,  as  in  the  former  lndicimcnt,  but  affigned  tbcPcijury  in  the  mate- 
tial  Parts  of  the  Oath,  was  by  Reafon  it  catne  lately  to  Knowledge,  that 
the  original  Oath  could  not  be  found,  and  therefore  the  Oath  was  to  be 
proved  by  the  Entries  in  the  Book  of  Parliament,  and  at  Haberihjhtrs- 
Hall,  and  by  the  Tcllimony  of  the  Perfons  who  3dminiftcrcd  the  Oath.] 

The  next  Day  after  th;  indictment  was  fijund,  the  Profecutors  for  the 
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Lord  Craven  moved  the  Court  for  a Hahuu  Corps:,  to  bring  Faulconer  fo 
the  Bar  to  plead  to  the  Indictment ; who  being  brought  into  Court,  tle- 
fired  Time  to  plead  till  the  next  Term  ; Whereupon  the  Court  made  this 
Order : 

That  the  faid  Faulconer,  having  now  "in  Court  appeared  unto  the  Indicl- 
meM,  jhould  have  lime  to  plead  unto  the  fame,  until  the  Beginning  of  the  next 
Term,  fo  that  the  Ijfue  thereupon  may  be  tried  at  the  Bar  in  open  Court  the  Jamt 
Term. 

Term.  Pafck.  1652. 

Faulconer  having  all  this  Vacation  neglected  to  appear,  or  plead  to  the 
Indictment,  the  Profecutors  for  the  Lord  Graven  were  enforced  again 
to  move  for  another  Habeas  Corpus  to  bring  Faulconer  to  the  Bar,  to  ap- 
pear, or  plead  to  the  Indictment;  who  appearing,  defired  longer  Time 
to  attend  his  Counfcl,  which  the  Court  granted  accordingly  : And  the 
ordinary  Rules  of  Court  were  given  unto  him  for  the  peremptory  Days  of 
pleading,  or  Judgment  to  be  eutered  againft  him  ; and  the  very  laft  Day, 
when  the  laft  Rule  was  out,  and  not  before,  he  pleaded  Not  Guilty.  And 
the  Court  ordered.  That  the  IlTuc  upon  the  Indictment  of  Perjury  againft 
the  Defendant,  be  tried  at  the  Bar  upon  Friday  on  the  Morrow  of  the  Aj- 
cenfton  of  our  Lord,  and  that  the  Sheriff  of  Middlefex  do  attend  Andrew 
Broughton,  Efq.  with  the  Book  of  Freeholders  forthwith  ; fo  that  an  in- 
different Jury  may  be  returned  between  the  faid  Keepers,  and  the  find 
Defendant,  to  try  the  Iffue  aforefaid,  by  Confent  of.  the  Parties  on  both 
Sides. 

Mr.  Broughton  accordingly  appointed  the  Sheriff  to  attend  hint  the  next 
Day  in  the  Afternoon  with  the  Book  of  Freeholders ; who  accordingly 
named  the  J ury,  and  Notice  was  given  by  the  Sheriff,  requiring  them  to 
appear  at  the  Day  of  Trial. 

Friday , May  20,  1652. 

THE  Jury  appearing  according  to  Summons,  and  Faulconer  being 
brought  in  Cuftody,  the  Court  proceeded  to  Trial,  and  ordered 
the  Indictment  to  be  read  ; which  being  afterwards  opened  by  Mr.  Boyn- 
ton, the  Evidence  was  managed  bv  Mr.  Maynard , Mr.  Hales,  Mr.  TvAf- 
den,  Mr.  Wilde,  Mr.  Phillips,  Mr.  Baldwin,  and  Mr.  Drury ; who  were 
of  Counfcl  for  the  Commonwealth  againft  the  faid  Faulconer. 

Before  the  Counfcl  for  the  Commonwealth  proceeded  to  produce  any 
Witneffes,  they  offered  unto  the  Court  and  the  Jury  fonwthing  in  general 
concerning  the  Indictment.  That  the  Indictment  was  for  the  Crime  of 
Perjury,  wilfully  and  corruptly  committed  ; that  Faulconer  makes  an  Ojtli, 
that  there  was  a Petition  delivered,  in  which  there  was  a verv  lharp  Reflec- 
tion (as  he  Iwears)  upon  the  Parliament,  by  theNameof  barbarcui  and  inhu- 
man Rebels-,  he  fwcars  he  was  deputed  to  deliver  it,  being  drawn  by  liiin- 
fclf  and  Drury , and  fubferibed  by  thirty  Officers ; that  in  order  to  the  De- 
livery thereof,  they  did  require  the  Affiltancc  of  the  Lord  Craven,  that 
he  promifed  to  fpeak  for  them,  and  brought  them  an  Anfwer:  But  they 
hoped  to  prove  unto  the  Jury,  that  this  Oath  which  Faulconer  did  take 
was  very  falfe,  ihat  it  was  by  Dcfigtt,  a Dcfign  for  Money;  that  the 
Corfequcnce  of  it  was  very  notorious,  the  Ruin  of  that  Gentleman,  of 
his Eftate,  Fame  and  Fortune;  that  Witneffes  will  be  produced  to  prove 
what  in  Truth  the  Petition  was.  There  was  a Petition  delivered,  hue 
not  a Petition  to  this  Effect  at  all,  and  Faulconer  knew  the  contrary.  We 
Qtall  produce  what  it  was,  and  that  under  his  own  Hand,  whereby  it  will 
appear  that  there  was  no  fuch  Matter  in  it  as  he  had  depofed  ; the  Wir- 
aeffes  themfelves  will  beft  fpeak  the  Particulars. 

For  the  opening  of  fome  things  concerning  this  Oath  of  Faulccner,  it 
is  to  be  obferved,  Tie  took  this  Oath  before  the  Commiffioncrs  of  H.iber- 
daJbers-Hall , at  Whitehall,  and  it  was  there  reduced  into  Writing,  and  a 
Tranlcript  was  made  of  the  original;  which  Tranfcript  was  fent  to  the 
Council  of  State,  and  they  ordered  the  fame  to  be  reported  to  the  Parlia- 
ment; and  being  reported  there,  is  entered  in  the  Journal-Book,  and 
there  remains  a Record  in  Parliament. 

The  firft  thing,  therefore,  infilled  upon  by  the  Counfel  for  the  Com- 
monwealth, was  the  proving  of  a true  Copy  of  Faulconer' s Dcpofition,  in 
rclpcfit  the  original  was  loft,  or  rather  imbczzled  by  Faulconer.  To  prove 
the  fame, 

A Copy  thereof  was  produced  in  Court,  which  agreed  verbatim  with 
that  Dcpofition  of  his,  which  was  filed  upon  Record  at  Haberdcsjhers - 
Hall  (the  proper  Court  where  it  ought  to  remain):  And  though  that 
upon  the  File  was  but  a Copy,  yet  it  was  filed  as  Evidence  of  that  Dcpo- 
fition  lie  was  fworn  unto  by  them.  But  this  was  oppofed  by  the  Counfel 
for  Faulconer  as  not  fufficient  Proof ; and  thereupon  a Copy  of  an  Order 
of  the  Council  of  State,  of  March  6,  1650,  was  produced  unto  the  Court, 
whereby  it  did  appear,  that  the  Dcpofilions  againft  the  Lord  Craven  had 
been  tranfmitted  to  the  Council  of  State  by  the  Commiffioncrs  at  Haber - 
ciaJbers-Hall.  And  it  appeared  further  by  the  faid  Order,  that  Mr.  Attor- 
ney-General was  appointed  by  the  Council  of  State  to  report  thefe  Depo- 
ficions  to  the  Parliament,  fo  tranfmitted  to  that  Council  by  the  Comntif- 
fioners  at  Haber daJhert-Hall.  And  the  Attorney-General  being  fworn  in 
Court,  did  declare,  that  he  reported  no  other  Depnfitiom  to  the  Parlia- 
ment, than  what  he  received  from  the  Council  of  State ; and  that  the  Dc- 
pofitions  produced  to  him  in  Court  (whereof  the  faid  Faulconer' 5 was  one), 
were  cndoilcd  with  the  Hand-writing  of  the  Lord  Bradjhcsw,  then  Lord- 
Prefidentof  the  Council  of  State;  and  that  the  Votes  of  Confifcation  of 
the  Lord  Craven’s  Eftate  did  pal's  upon  the  Report  of  the  faid  Dcpofilions, 
which  he  prefimted  to  the  Parliament  from  the  Council  of  State. 

Mr.  Fermin,  Chief-Clerk  to  Mr.  Scobel,  Clerk  of  the  Parliament,  did 
depofe  in  Court,  That  the  very  fame  Depofuions  fimved  in  Court  to  Mf. 
Attorney-General,  endorfed  with  the  Lord  Eradjhaw’s  Hand-writing, 
were  entered  in  the  Journal-Book,  as  read  iri  Parliament  that  Day,  when 
Mr.  Attorney-general  did  make  his  Report  unto  the  Parliament ; which  he 
knew  the  better  to  be  true,  for  that  he  received  the  fame  from  the  Hands 
of  Mr.  Scobel,  or  Mr.  Darnel,  the  Clerk-Affiflant  in  Parliament,  the  fame 
Day  they  were  read  in  Parliament,  to  be  entered  in  the  Journal-Book  : 
And  that  he  did  enter  the  lame  accordingly  with  the  Votes  of  Confifc3- 
tiun,  which  paffed  upon  the  reading  of  thole  Dcpofilions.  And  after- 
wards he  anJ  Mr.  Darnel  did  examine  the  laid  Depofitions,  whereof  the 
laid  Faulconer ’*  was  one,  after  the  lame  were  fo  entered  into  the  Journal- 
Book. 

Y y And 
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Ahd  fdr  the  further  fatisfaclion  of  the  Courts  he  produted  the  Journal 
bf  Parliament,  wherein  the  faid  depofitions  (and  partifcularly  that  of  Faul- 
tentr ) were  entered,  which  were  rcaJ  in  Court  out  of  the  Journal ; whereby 
it  did  appear  that  the  depofitions  of  the  laid  Faulcener,  Kitchingman  and 
Jteytiy  were  entered  ihto  the  faid  Journal,  and  did  agree  verbatim  with  the 
Copy  of  Foulconcr's  and  their  depolitions  remaining  at  Habtrdajhers  Hall, 
and  with  the  Copy  reported  by  Mr.  Attorney-General  from  the  Council 
of  State  to  the  Parliament. 

Mr.  ib'infioiu,  one  of  the  Commiffioners  at  Haber iafiers- hall,  being  one 
before  whom  the  faid  Faulconer  was  fworn,  did  teliify  upon  Oath  in 
Court,  that  the  depofition  of  Faulc  r.tr  produced  unto  him,  and  whireupon 
there  was  an  endorfement  of  the  Lord  Bratjhaw's  band-writing;  was,  as 
he  did  believe,  a true  Copy  of  that  depofition  to  which  the  faid  Faulconer 
was  fwoin  ~z  IVhit.hall,  for  that  he  ftndcth  bis  own  hand  fubfcribed  there- 
unto (at  examined  by  bint  to  be  a true  Copy),  and  laid  it  was  ufual  with  the 
Commiffioners  at  Haberdcfbcrt-hall,  when  they  take  examinations  concern- 
ing any  Perfon  of  Quality,  to  appoint  one  of  theinfclvcs  to  go  from  tnc 
Table  to  examine  the  Copy  by  the  Original  : but  whether,  when  he  fub- 
fcribed his  name  to  the  Copy  produced  unto  him,  he  did  examine  the  fame 
by  the  original  depofition  before  it  was  fent  for  away  by  the  Council  ol 
State,  or  afterwards,  or  by  the  Tranfcript  remaining  upon  the  file  as  a 
Record  at  IlakcrJuJbcrs-hall,  he  could  not  pofitivdy  remember;  but  con- 
ceives that  the  Copy,  to  which  his  hand  is  fublcribcd,  as  examined  by  hint, 
to  be  a true  Copy,  was  taken  when  they  had  the  original  in  cullody  ; but 
cannot  certainly  fay  it. 

Mr.  Banters , another  of  the  Commiffioners  at  Haberdajbers-ball , before 
wh  am  alfo  the  faid  Gath  was  taken,  did  teftify  upon  Oath,  that  to  the  bell 
of  his  remembrance,  the  particulars  mentioned  in  Faulcener’ s depofitions 
then  read  in  Court,  were  the  fame  to  which  the  faid  Faulconer  was  fworn 
unto  by  himfelf  and  the  reft  of  the  Commiffioners,  though  he  could  not 
remember  every  Syllable  and  Letter. 

Mr.  Winjlow  and  Mr.  Earners  were agai n produced  to  declare,  what  they 
did  remember  concerning  this  claufe  in  the  depofition  of  the  faid  Faulcener' s 
(viz,)  That  feveral  CJ/ic.  rs,  about  thirty  in  number,  made  a Petition  to  the 
King  of  Scots,  to  entertain  them  to  fig.  t for  him  againji  the  Commonwealth  of 
England,  by  the  name  of  barbarous  and  inhuman  Rebels,  either  in  England 
or  Scotland,  (£c.  And  thereupon  Mr.  Winjhw  did  declare  unto  the  Court, 
that  he  did  well  remember  that  claufe  in  Faulconer  s depofition  when  he 
was  fworn  thereunto ; but  whether  the  number  of  Officers  were  thirty  or 
no,  he  could  not  tell,  but  a certain  number  of  Officers  were  named. 

Mr.  ISarners  did  declare  the  like,  but  whether  the  word  inhuman  was  in 
he  could  not  pofitiveiy  lay  ; but  was  certain  that  barbarous  Rebels  was  con- 
tained in  that  claule  ; and  that  when  Faulconer  was  fworn  unto  the  fame, 
it  was  firlt  read  unto  him,  and  amended  in  feveral  places,  and  men  he 
fwore  it  to  be  true.  And  Mr.  Berners  faid,  that  he  did  remember  his  depo- 
fition the  better,  for  that  himlelf  and  the  relb  of  the  Commiffioners  had  fe- 
veral debates  upon  it  at  Habtrdaficrt-hall , whether  they  fhould  thereupon 
feiZe,  fequefter,  or  fccure  the  Lord  Craven’s  eftate. 

Having  thus  traced  this  Oath  of  Faulconer  s,  which  was  taken  at  White- 
hall, and  Drought  to  Hab.rdajhcrs-halt,  afterwards  brought  from  Habtrdajh- 
ers-hall  back  again  to  Whitehall , and  from  Whitehall  to  the  Parliament,  and 
there  entered  in  the  Journal-Book,  as  the  grounds  upon  which  the  Votes 
of  Confiscation  did  pafs;  and  having  withal  proved  chat  particular  claufe 
of  barbarous  and  inhuman  Rebels,  &c.  the  Counfel  for  the  Commonwealth 
concluded  as  to  that  point,  and  left  it  to  the  Jury  to  judge,  and  to  Faulconer 
to  produce  the  original,  which  he  hath  got  into  his  cullody,  if  he  can  find 
any  variance  in  it  from  the  depofition  recited  in  the  Indictment. 

And  to  prove  that  Faulconer  had  got  the  original  Oath  into  his  cuftody, 
Mr.  Knight,  a Witncfs,  was  produced,  who  did  teftify  upon  Oath,  that  I 
being  in  the  company  of  Faulconer  he  did  (hew  him  a writing  written  with 
Captain  Bijbop' sown  hand  (fo  far  as  he  could  judge  one  man’s  hand  to  be 
like  another),  and  that  Faulconer’s  name  was  fubfcribed  thereunto;  and  that 
Faulconer  told  him,  the  faid  Knight,  that  that  writing  was  ihe  original  depo- 
fition he  was  fworn  unto  againft  the  Lord  Craven,  and  which  he  kept  on 
purpofe  to  keen  Mr.  Bijbop  in  awe  ( Faulconer  being  then  in  neceffiiy  and 
want)  ; and  that  the  faid  Faulconer  further  faid  unto  him,  the  faid  Knight, 
that  he  had  received  20/.  for  the  bufinefs  of  the  Lord  Craven , and  was  to 
have  more  ; but  faid  he  deferved  200c/.  for  what  he  had  done. 

In  the  next  place,  the  Counfel  for  the  Commonwealth  did  apply  them- 
fclves  to  prove  the  falfity  of  the  Oath  (t//z  ) That  there  was  no  fuch  thing 
in  the  Petition  mentioned  by  Faulconer  in  his  depofition,  [as  that  thirty  Of- 
ficers did  petition  to  be  entertained  to  fight  for  the  King  of  Scots  againji  the 
Commonwealth  of  England,  by  the  name  of  barbarous  and  inhuman  rebels, 
£2c.]  And  being  to  prove  a Negative,  they  applied  their  proof  to  a cer- 
tain time  and  place,  which  Faulcener  in  his  own  depofition  did  prove  for 
them  ; for  he  fwcars,  that  the  Petition  was  delivered  the  Evening  before 
the  King  of  Scots  went  from  Breda,  and  that  the  faid  King  went  away 
the  next  morning  at  three  a-clock.  He  fwcars  further,  that  he  and  Drury 
drew  the  Petition,  and  were  deputed  to  deliver  the  fame ; accordingly  they 
applied  their  evidence. 

Proof}  as  to  the  Falfity  of  Faulconcr’r  Oath. 

MR.  Horfntl being  produced,  did  teftify,  that  the  night  before  the  King 
of  Scots  went  from  Breda,  Colonel  Drury,  Capt.  Brifco , and  divers 
others,  were  with  a little  fltort  Petition  to  remember  the  King  of  a former 
Petition  which  they  had  delivered,  that  fotne  courfc  might  be  taken,  that 
their  arrears  which  they  owed  in  the  T own  might  be  paid,  that  their  Land- 
lords where  they  lodged  might  not  fuller,  for  they  were  not  able  themfel  ves 
to  pay  them;  that  he  went  along  with  them  to  the  great  window  juft 
over  the  moat,  and  there  he,  the  faid  Horfnel,  did  fet  his  hand  unto  the 
fame,  and  that  he  was  in  the  Chamber  when  Drury  and  Brifcocamtin  to  de- 
liver the  Petition,  in  which  there  was  not  a word  that  concerned  any  thing, 
but  only  the  relief  of  their  prefent  neceffities.  Being  afked  by  the  Court, 
if  there  were  not  a mention  of  barbarous  and  inhuman  Rebels  ; he  anfwcr- 
cd,  not  any  thing  of  that  nature  was  in  it.  He  further  faid,  that  this  Pe- 
tition had  reference  to  a former  Petition  he  W2S  not  acquainted  withal,  nor 
was  his  hand  fet  to  the  former  Petition. 

Captain  Brifco  being  produced  did  teftify,  that  there  were  divers  Gentle- 
men in  great  diftrefs  met  together  in  Colonel  Drury's  Chamber,  at  the  time 
of  the  Treaty  of  the  Scots  King  with  the  Commiffioners  at  Breda,  and 
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aftiong  other  things  it  was  agfeed  to  draw  a Petition  to  the  King ; which 
was  drawn  in  Colonel  Drury's  Chamber,  expreffing  their  neceffities, 
that  the  People  of  the  Town  might  be  relieved,  and  that  the  Petitioners 
might  not  be  left  to  periih  : that  going  to  deliver  it,  they  met  with  Secre- 
tary Long  by  the  way,  who  told  them  it  was  to  no  purpofe,  for  there  was 
no  moneys  come  in.  Afterwards  the  Petitioners  bad  notice  the  King  was 
to departfrom  Breda-,  whereupon  they  met  together  again,  and  went  into 
the  further  end  of  the  Gallery,  to  drew  a (hort  Petition,  to  put  the  King 
in  mind  of  his  Promife  to  Secretary  Long,  concerning  the  People  of  the 
Town  of  Breda,  that  they  might  be  latijfied,  and  the  Petitioners  relieved, 
which  Paper  he  the  laid  brijeo  delivered  to  the  Scots  King,  who  threw  it 
on  a Table ; and  doing  fo,  they  flood  all  amazed,  being  iitcely  to  be  left  in 
diftrefs  ; and  unexpectedly  came  in  the  Lord  C oven , whereupon  he,  the 
faid  Brift,  having  long  fcrvcd  in  the  Country,  and  knowing  him  to  be  a 
lover  of  Soldiers,  he  (poke  unto  him,  and  faid.  Sir,  we  are  a company  of 
poordiftrefied  Gentlemen,  likely  to  be  left  Here  in  inifery  (he  faid,  Weli)  ; 
and  the  next  morning  the  King  went  away,  without  giving  any  relief  unto 
the  Petitioners.  The  Court  demanded  of  Brifco , whether  there  were  no 
fucli  matter  in  it  as  barbarous  ard  inhuman  Rebels?  He  anfwcred,  that  he 
read  it,  and  was  lure  there  was  no  fuch  thing  in  it,  the  whole  fcope  of  it 
being  to  relieve  their  neceffities,  which  was  the  occalion  of  that  Petition, 
(icing  demanded  again  by  the  Court,  If  barbarous  and  inhuman  Rebels  were 
notin  the  Petition  i heanfwered,  No,  not  any  fuch  words  at  all,  nor  fo 
much  as  any  mention  of  the  Parliament. 

Colonel  Drury  was  in  the  next  place  produced,  who  teftified,  that  being 
at  Breda,  Lieutenant-Colonel  Bardfy,  Major  Faulconer,  Major  Hall,’  Cap- 
tain Kitchingman,  and  divers  others  came  to  his  lodging,  and  told  him  that 
they  were  in  a condition  of  llarving,  and  deftred  him  that  he  would  affiffc 
them  to  draw  a Petition  to  the  King  of  Scots,  to  relieve  their  neceffities,  or 
clfe  they  mull  perifh  ; that  the  faid  Drury  being  in  their  condition  con- 
fented  unto  it,  and  in  his  Chamber,  in  his  fon’s  paper-book,  the  Petition 
was  d.v.wn,  Major  Faulconer  writ  it  with  his  own  hand  ; which,  faith  Dru- 
ry, 1 have  here  to  (hew,  and  fo  p re  ten  ted  the  original  under  Faulconer’s 
hand  unto  the  Court : in  which  Petition  (faid  Drury)  we  deftred  fomc  re- 
lief t om  his  Majefty,  flicwing  how  we  had  ferved  the  former  King,  and 
in  v hat  neceffities  we  were.  That  they  were  advifed  to  deliver  it  to  Se- 
cretary Long,  for  that  they  were  told  that  (he  King  had  not  a Piftole  to 
reli  ve  himfelf,  and  it  would  be  a vain  thing,  faid  Long,  to  deliver  it. 
That  they  followed  Secretary  Long,  and  folicited  him  daily  for  three  weeks 
togerher,  and  ftili  he  put  them  off ; and  the  day  before  the  King  went  from 
Breda,  they  drew  a fiiort  Petition  to  mind  the  King  of  his  promife  to  Se- 
cretary Long,  and  to  defirc  that  the  Inhabitants  of  Breda  that  had  relieved 
them,  might  not  be  undone;  that  Brifco  was  deputed  with  him  to  deliver  it, 
and  he  accordingly  delivered  it  to  the  King:  that  the  King  laid  it  down 
upon  the  Tabic  : in  fteps  the  Lord  Craven-,  then  Captain  Brifco , having 
trailed  a Pike  under  the  Lord  Craven,  went  to  him,  and  told  him  there 
were  many  Gentlemen  ready  to  ftarve,  and  defired  him  to  fpeak  a favour- 
able word  to  the  Queen  of  Bohemia.  To  which  the  Lord  C.-avcn  anfwered. 
Well,  as  Brifco  then  told  him.  The  next  morning  the  King  of  Scots  went 
away,  and  fo  nothing  at  all  was  done  for  the  Petitioners  s that  original  Pe- 
tition, which  Drury  produced  unto  the  Court,  of  Faulconer’ s own  hand- 
writing, and  in  the  prefence  of  Faulconer , was  publickly  read  in  Court,  and 
was  as  follovvcth,  viz. 

May  it  pleafe  your  Majejly, 

“ THE  great  fenlc  we  have  always  had  of  your  Majefty's  prefent  con- 
“ ditionhath  been  the  prime  caufe  of  our  long  filencc  ; but  now  our 
“ neceffities  are  grown  fo  great  and  infupportable,  that  wc  arc  inforced  ei- 
“ thcr  to  petition  or  perifh  : Moft  humbly  dcfiring  your  Majefty,  to  take 
“ into  your  princely  confideration  their  extremities,  who  have  been  ever 
“ ready  to  proftrate  their  Lives  in  your  Majefty’s  Royal  Father’s  fervice: 
“ nor  nolefs  willing  and  ready  to  profccutc  the  lame  in  what  your  Majefty 
“ fhall  command  : Moft  humbly  petitioning  your  Royal  Order,  that 
“ fomc  courfc  may  be  taken  for  our  prefent  fubfiftcncc,  that  our  future 
“ endeavours  may  not  be  buried  in  that  unavoidable  calamity,  which  our 
“ Loyalty  hath  reduced  us  unto.” 

And  we  fhall  cordially  pray  for  your  Majefty. 

The  Court  demanding  of  Colonel  Drury,  if  the  faid  Petition  was  Faul- 
coner’s own  hand-writing  ; he  faid  Yea,  and  looking  back  upon  Faulconer , 
faid,  he  cannot  deny  it : 1 did  didate  unto  him,  and  Faulconer  did  write  it 
in  my  Chamber ; and  that  is  the  very  original  that  was  fo  drawn,  and  be- 
ing fair  written  was  afterwards  delivered  to  Secretary  Long:  the  other 
that  was  delivered  was  a memorial,  to  put  the  King  in  mind  of  his  promife 
when  money  came  in.  And  Drury  further  faid,  that  when  be  was  ex- 
amined by  Mr.  Bi/hop,  he  did  give  in  his  Examination  the  contents  of  the 
firft  and  latter  Petition  ; and  faid,  he  did  exprefs  himfelf  at  that  time  of 
his  Examination  by  Mr.  Bijbop,  to  the  fame  effect  which  he  had  now  done 
in  Court.  Being  afkcd  by  the  Court,  if  the  words  barbarous  and  inhuman 
Rebels  were  in  that  firft  petition  ? the  faid  Drury  anfwered,  that  Faulconer 
moved  to  have  barbarous  and  inhuman  Rebels  inferred  into  that  Petition  fo 
drawn  by  himfelf,  but  was  anfwered  by  the  Petitioners,  that  as  they  were 
Soldiers  of  fortune,  it  was  uncivil  language,  and  fo  they  would  not  give 
way  unto  it.  Being  demanded  by  the  Court,  who  was  deputed  to  deliver 
the  laft  Petition,  he  faid.  Captain  Brifco  was  one,  in  regard  he  had  many 
wounds  at  Carsnen-Frosm,  that  the  King  might  commiferate  his  cafe  the 
more ; and  that  hr,  the  faid  Drury,  was  alfo  deputed  with  Brifco  to  deliver 
the  fame,  bccaufe  he  was  known  to  the  Queen  of  Bohemia,  and  foiree  other 
perfonsof  quality,  and  Faulconer  was  not  at  all  departed.  Being afked,  if 
the  Lord  Craven  was  prefent  at  the  delivery  of  the  firft  Petition  ? he  an- 
fwered No,  the  Petition  was  delivered  three  weeks  before  : but  the  Lord 
Craven  was  prefent  when  the  laft  Petition  was  delivered,  to  mind  the  King 
of  his  promife.  The  faid  Drury  further  informed  the  Court,  that  after- 
wards Faulconer  being  difeontented  that  he  got  no  money,  faid,  as  he  wa9 
going  into  Town,  This  is  a horrid  Thing,  that  we  Jhoui  : be  in  this  cafe,  to 
follow  a thing  they  call  a King  (God  damn  me) . 1 will  go  into  England,  and 

do  all  the  mifebief  I can. 

Proofs  as  to  the  Credit  of  Faulconer. 

|N  the  next  place,  the  Counfel  For  the  Commonwealth  did  apply  themfclves 
to  offer  proof  as  to  the  credit  of  Faulconer.  Mr.  Wooldridge  of  Clements - 
Inn,  Attorney  at  the  Common-Law,  being  fworn,  did  teftify  to  this 

purpofe  i 
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purpofe ; That  being  in  his  ebamber  at  Clement' s-lr.n,  about  this  lime 
twelve-month,  FauLoner  came  to  him,  alked  how  fome  of  his  Countrymen 
near  Peterspeld  did  ? That  he  afked  FauLoner  where  he  bad  been  of  To 
long  a time  ? Who  anfwcred,  he  had  been  in  the  Low  Countries ; had  feen 
tome  Lords  lit  in  Council  for  the  King  ; that  he  had  been  fworn  againft 
the  Lord  Craven,  which  would  bring  a great  deal  of  advantage  to  the 
State  ; that  he  had  money  for  the  doing  of  it ; and  faid,  that  he  had  re- 
ceived already  Sol.  (it  was  that  fum  here  mentioned,  laid  Mr.  Wooldridge, 
to  the  bell  of  his  remembrance),  but  PauUar.tr  laid,  he  did  expert  a 
greater  reward  ; that  the  faid  FanUantr  hath  been  as  wicked  a man  as  any 
in  England-,  that  he  fpent  his  Eftate,  and  left  the  Country,  did  wicked 
afls  while  he  was  there : that  being  at  Ptttnfield,  he  drank  an  health  to 
the  Devil  in  the  middle  of  the  Street,  of  which  information  being  given, 
we  lent  to  the  Juftice  of  the  Peace  in  the  Town,  and  had  him  bound 
over  to  the  Scflions  for  doing  of  it ; but  laid,  he  did  not  fee  him  drink  the 
health  to  the  Devil. 

Mr.  Jackfon  of  Peterspeld  being  produced,  teftified,  about  five  years  ago, 
FanUantr  was  ranting  and  drinking  of  healths,  that  he  did  drink  a health 
to  the  Devil,  and  find  this,  I have  J pent  my  Brother’s  Ejlate  and  rrtj  awn ; 

/ will  never  want  money , far  whiljl  there  ii  any  in  the  Nation,  I will  get  it  one 
way  or  ether , and  I will  da  jometbing  of  Infamy  to  be  talked  of,  that  the  name 
if  Faulconcr  Jhaii  never  die.  Being  allied  in  what  manner  he  did  drink 
the  health  f He  anfwered,  in  theStrccl,  down  upon  his  knees  | that  lie 
was  prefent,  and  thoufands  can  witne.  that  he  was  had  before  a Jullice 
of  Peace  for  ir. 

Jama  Graham  being  fworn,  did  teflify,  that  in  May  1647,  after  the 
Siege  at  Exeter , it  was  his  fortune  to  fail  into  the  company  of  Faulconer, 
ami  as  he  was  with  him  in  the  cellar,  c was  l-.vcarin^  damn  hi:..,  blood  and 
wounds ;.  takes  a tWo-and  twenty  Shilling  piece  of  Gold,  1 , . .nto  his 

hand,  and  faid.  Goddamn  him,  vLod  and  wounds,  he  would  hugger  his  Soul 
to  Hell,  and  thefe  words  he  ufed  frequently  to  Man,  Woman,  and  Child, 
bugger,  bugger,  bugger-,  and  correct  him  for  it,  he  would  lay,  damn  him, 
bleed  and  wounds,  he  would  do  it.  Being  alked  by  the  Court,  if  FuuLomr 
did  any  thing  upon  him  l He  anfwered.  No,  he  wus  able  to  deal  with  as  good 
a mar.  as  be. 

Mr.  Hughes  hath  often  heard  Faulconcr  fwear,  damn  him  and  fink  him, 
and  fuch  wicked  expreflions, 

Mr.  Bradley  did  teftify,  that  he  heard  Faulconcr  fay,  our  Saviour  ChriJI 
wat  a Bajhird,  and  a Carpenter's  Son,  and  carried  a bajket  of  Tools  after 
hit  Father. 

Mr.  Dyer  being  produced,  did  declare,  that  Faulconcr  con  felled  to  him, 
that  he  had  ten  pound  of  a man,  by  procuring  one  to  perl'onatc  Captain 
Bijhop  ; it  was  thus  (as  Faulconcr  told  him) : That  a Citizen,  as  he  rcinenn- 
btrrd  Faulconcr  faid,  did  deiirc  Faulconcr  to  get  Captain  Bijhop  to  do  a bufi- 
nefs  for  him,  which  Citizen  did  promifehim  twenty  pound,  ten  in  hand, 
and  ten  afterwards : whereupon  Faulconcr  faid  he  got  one  to  perfonate 
Captain  Bijhop,  and  to  go  along  with  him  to  the  Citizen : which  man  fo 
perfonating  Captain  Bijhop,  promiled  the  Citizen,  upon  the  account  of 
Major  Faulconcr’ s good  fcrvices  for  the  publick,  to  afford  hi  u his  bell 
atfiltance  in  the  ?ffedting  of  what  was  defired  in  his  Petition,  which 
{lory  Faulconcr  himfelf  told.  And  Fau/coner  further  faid,  that  Captain 
Bijhop  had  ufed  him  ill,  in  keeping  him  fo  low  in  money ; that  he  had  it  one 
time  in  his  thoughts,  as  Captain  Bijhop  came  from  the  Committee-cham- 
ber, through  the  Guard-chamber,  down  the  {lairs,  to  have  cut  his  throat. 
Being  alked  by  the  Court,  what  money  Fau/coner  had  of  Captain  Bijhop  ? 
He  anfwered,  he  paid  to  Faulconcr  with  his  own  hands,  by  Captain  Bijhop's 
dire£tion,  twenty  pound  atone  time,  and  about  thirty  pound  more  at  other 
times,  in  feverai  portions ; that  Faulconcr  con  felled  to  him  he  had  twenty 
pound  afterwards.  Being  demanded  what  it  was  for  he  gave  that  money? 
He  laid,  I will  not  fpcak  to  that,  1 cannot  Jpeak  to  that. 

Captain  Ballard  being  produced,  did  teftify,  that  about  three  or  four  years 
ago,  he  came  to  FauLoner’s  lodging,  and  uw  him  write  a letter  in  his  cham- 
ber, and  that  he  writ  it  2s  if  it  had  come  iron  Colonel  Burgcfs  from  Jerfcy, 
and  let  Barg/fs’s  name  to  it;  and  Fault  > would  have  liud  him,  the  laid 
Ballard,  tocairy  this  letter  to  oneCapt.  Bijhop  that  b'longcil  to  the  Council 
ot  State,  and  to  fay  he  had  the  letter  from  one  of  Bnjtol,  and  get  fame 
money  of  Bijhop  for  that  intelligence  mentioned  in  the  letter,  of  which 
the  faid  Ballard  was  to  have  half:  but  he,  the  faid  Ballard,  rcfulcd  to  go 
With  the  fame,  knowing  it  to  be  unjuil. 

Mr.  Powcl,  a Juftice  of  Peace  of  the  County  of  Middlefcx,  did  teftify 
to  the  Court,  that  this  Faulconcr  was  brought  before  him  upon  fufpici ... 
of  Felony,  and  committed,  which  Mittimus  he  produced  in  Couit;  and 
that  afterwards  the  Lord  Chief-Jullice.Ru//i  did  fend  for  him  out  of  New- 
Prijon  to  Newgate ; that  Faulconcr  hath  a common  name  for  a Robber  on 
the  highway. 

Mr.  Goodman , Goaler  of  Ailejlury,  did  teftify  unto  the  Court,  that  the 
faid  Faulconcr , the  20th  of  March  1648,  was  committed  to  Ailejlury  Gaol, 
by  Sir  Thomas  Saunders,  Mr.  Buljhode,  and  two  other  Juliices  of  the 
Peace,  upon  fufpicion  of  Felony,  Robbery  and  Murder,  and  tendered  a 
Certificate  thereof  in  writing  unto  the  Court. 

The  Defence  made  on  the  behalf  of  Faulconcr. 

'T’HE  evidence  being  given  on  the  behalf  of  the  Commonwealth,  Mr. 
"*■  JfTnabam,  Mr.  Latch,  Mr.  Lechmere , aud'Mr.  Haggat,  of  Counfel  for 
Faulconcr , did  offer  fomething  to  the  confideration  of  the  Court,  before 
they  did  produce  their  Wttnefles ; viz.  that  although  it  concerns  every 
man  that  Perjury  fliould  be  p uni  (bed  ; for  every  man's  life,  liberty,  for- 
tune and  eftate  depends  upon  an  Oath,  and  in  thefe  times  it  is  fomewhat 
dangerous  if  they  Ihould  be  .forfworn  i fo  on  the  other  fide,  if  Faulconcr 
be  not  forfworn,  it  is  but  juft  he  Ihould  be  acquitted.  That  the  Council 
for  the  Commonwealth  have  endeavoured  to  prove  that  there  was  a Petition, 
but  that  there  was  no  fuch  words  in  the  Petition  as  are  fuggefted,  and 
bavc  endeavoured  to  impeach  the  credit  of  Fculcontr:  that  they  have  pro- 
duced a copy  of  Fauiconer’s  Oath,  which  ought  not  to  be  admitted  ; be- 
“ufe  it  is  but  a Tranfcript  of  a Tranfcript,  a Copy  of  a Copy,  brought 
from  Haberdajhers-hall  to  the  Council  of  State,  and  from  the  Council  of 
State  to  the  Parliament,  and  there  the  Copy  is  entered  in  the  Journal-book, 
^nd  the  VY  Undies  that  have  been  produced,  do  not  fwear  pofitivdy  to 
Oath  as  it  is  in  writing,  and  one  particle  may.turn  the  whole  fenfe  of 
an  Oath;  and  though  thefe  words  barb  arcus  and  inhuman  Rebels  west:  in  it, 
y«how  it  is  applied,  and  how  the  fenfe  of  it  falls,  it  cannot  be  judged. 
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but  by  the  original  writing  itfclf,  and  it  concerns  the  Counfc)  for  the 
Keepers  to  produce  it.  How  it  Ihould  come  into  Faulcor.tr’s  hands,  there 
is  no  account  given,  but  by  one  Knight,  who  faith  Fnulccr.tr  (hewed  him  * 
thing,  which  Faulconcr  faid  was  his  [original]  depolition  againft  the  Lord 
Craven ; but  the  credit  of  Knight's  teftiraony  is  left  to  the  Jury.  It  is 
fworn,  that  that  copy  produced  in  Court  was  examined  ; but  Mr.  iVrfiotu 
doth  not  politively  fay  it  was  examined  by  the  original,  when  in  tntir 
cuftody. 

That  as  to  the  Witnefles  produced  againft  the  credit  of  Faulconcr,  they 
did  hope  to  counterpoifc  his  life  tube,  as  of  a man  that  migh;  be  credited: 
that  in  the  Petition  delivered  at  Breda  there  is  fomething  of  thofe  words, 
though  there  be  not  bin b.T  r.s  end  1 1 man  Rebels , which  was  but  a nomi- 
nal thing;  yet  the  prolirating  of  mcmfelvee  to  prolccutc  the  caufc,  is 
defired,  may  be  obferved;  thou-1.  the  ..ctu  . words  be  not  then*,  ye!  the 
fenfe  doth  bear  it:  that  the  calc  ;s  for.  ' . .1  uard  with  Faulconcr.  who 
was  employed  at  the  Court  oi  Breda  as  a.i  en.ffary,  as  a fpy  : and  at  his 
return  in  giving  an  account  or  hi  obfervations  at  Breda,  let  lomething  fall 
concerning  the  Lord  Craven,  without  any  defign  in  him  ; and  that  what 
Faulconcr  delivered  in  his  depofition  v/as  with  qualifications,  as  he  did 
believe,  to  his  bell  remembrance,  and  the  like. 

Hereupon  Captain  Bijhop  was  produced  on  the  behalf  of  Faulconcr,  as  a 
Witnefs,  whofe  difcourfc  was  long,  and  confifted  of  three  parts. 

1.  It  took  norice  how  the  Council  of  Sure  lent  for  him  from  his  habi- 
tation at  Brijlol,  to  be  employed  in  matters  of  great  trull ; and  afterwards 
what  truft  was  repofed  in  him  and  Mr.  Sett,  in  order  to  the  fufety  of  the 
Nation. 

/.  By  way  of  argument  on  behalf  of  FauLoner,  he  did  declare  what  fer-* 
vices  Faulconcr  had  done  for  the  Commonwealth,  and  that  Faulconcr  was 
one  by  whom  this  Commonwealth  fat  fa fe  at  this  hour,  and  by  whom  ho 
enjoyed  his  life:  and  what  an  ill  requital  this  was  to  be  thus  proceeded 
again  ft. 

The  third  part  of  his  difcourfc  was,  to  declare  what  particular  defign* 
the  State  formerly  had  in  hand,  and  what  defigns  the  enemy  had  agajuft  the 
Stai  ; and  what  fervice  he  did  to  countermine  the  enemy  in  their  defigns : 
the  laft  of  the  three  being  not  (as  was  conceived)  fo  advifedly  fpoken  in 
public k,  and  which  would  he  more  unfit  to  be  in  print,  (hall  therefore  here 
bo  paft  over  in  lilence,  as  alfo  what  Captain  Bijhop  faid  at  large  concern- 
ing the  two  firft  particulars,  in  refpvdt  they  are  no  proofs  pertinently  to 
be  applied,  as  to  the  perjtny  ill  quoit  ion. 

An  account  only  Ihall  be  therefore  given  what  Captain  Bijlsop  properly 
fpoke  as  a Witnefs. 

As  a Witnefs,  Captain  Bijhop  faid,  he  had  never  fecn  Faulconcr  in  drink, 
or  mifbehave  himi.tr,  but  ever  oblcrved  him  as  a fober  man  ; that  he  drew 
Faulconcr' s information  [which  Fau/coner  did  deliver  as  the  I'ubftanceJ  and 
ihat  he  mull  fay,  that  the  words  [or  to  thrtejfeeT\  luould  have  been  put  in, 
and  that  it  was  his  fault  they  Wen:  . : in,  and  11c  could  not  tell  but  that 

they  were  in  ; that  the  Commiftioncr  vt  Haber. Lfsori-holl  were  defired  to 
come  to  Whitehall  to  adminiftcr  an  to  tile  laid  Faulconcr  privately, 

left  danger  Ihould  beta]  the  Witnefies  if  they  were  n - jvered. 

That  Horfncl  was  formerly  an  Agenc  lot  the  Prim  . an  1 was  to  receive 
orders  from  Tom  Cook  in  the  Tower,  and  was  ordered  to  u 1 icd  by  the  High 
Court  of  Jullice : that  Colonel  Drury -was  a Papill  in  arms,  and  being 
brought  before  him  to  be  examined.  Hill  bad  the  Lord  Craven  in  hi* 
mouth,  before  he  was  alked  a queftion. 

The  like  of  Brifca  He  faid,  that  before  Drury  and  Brifco  came  from 
beyond  feas,  his  Agent  gave  him  notice  ef  their  coming,  and  thereupon 
he  laid  wait  for  them,  and  caught  them ; that  Drury  faid,  when  he  was 
examined,  that  he  had  not  a penny  of  money;  that  he  did  not  commie 
him  to  prifon,  but  took  his  parole,  and  in  comiftiicration  gave  him  two 
(hillings  and  fix-pence  for  his  fupper.  He  faid  further,  that  Drury  did 
contradi£l  himfelf  in  what  he  had  formerly  informed  the  Council  of  State, 
and  to  that  end  produced  in  Court  the  copy  of  Drury  s Information  ; which 
being  read  in  Court,  agreed  with  the  teitimony  which  Drury  then  gave  to 
the  jury. 

[By  way  of  digrellion  obferve.  That  Drury 's  and  Brifco'j  Informations , 
which  Copt  am  Biihop  had  taken  above  twelve  months  face,  and  which 
tended  to  clear  the  Lord  Craven,  he  concealed  till  this  hour  that  he  produced 
the  fame  in  Court,  and  never  tranfmitted  thoj'e  two  Men’s  Examination t to 
the  Parliament ; though  before  the  Bill  cf  Sale  did  pafs,  he  did  tranfnit 
Bardlly’i  and  Kiuhingman’r  Re-examination  taken  by  hunftf , and 
which  he  apprehended  made  againf  the  Lord  Craven.] 

Captain  Bijhop  further  faid,  that  whereas  it  was  objected  that  Faulesr.er 
had  money ; he  anfwered,  that  it  is  great  reafon  he  Ihould  have  money,  (of 
there  was  a real  cfFctt  of  the  (afety  of  the  Commonwealth  by  his  fcrvices : 
that  notwitbftanoing  any  thing  hath  been  fwom  againil  Faulconcr,  he  be- 
lieves what  he  fwore  was  truth. 

Captaiu  Bijhop  fpcaking  again  of  Faulconer's  depolition,  that  tile  words 
[or  t.  that  cjfeei\  Ihould  nave  been  added  ; the  Court  afked  him,  whether 
Fauleomr  gave  any  directions  toexprefs  thefe  words  in  his  Examination?  To 
which  Captain  Bijhop  mad..-  anfwcr.  That  the  depofition  he  made,  was  the 
fubftance  of  things,  and  he  put  it  in  words,  and  that  [ff-  ru  that  ej}'e£l\ 
if  they  were  not  in,  Ihould  have  been  in.  The  Courr  again  alked  Dim, 
if  Faulconcr  did  direct  him  to  put  in  thefe  words  [or  to  that  ejfedlt]  He  re- 
plied again,  he  did  deliver  the  whole,  as  theeffetiof  it. 

Captain  Bijhop  being  further  alked  by  the  Court,  if  he  were  prefent 
when  the  Commilfione:  s gave  the  Oath,  and  took  what  FauLoner  (aid  in 
way  of  Information  ? He  anfwered.  That  he  prepared  it  before  the  Commif- 
funers  were  fent  for,  and  then  they  had  only  the  aJmimltring  the  0*th  ; 
and  faid  again,  / prtpered  the  Information  which  he  made  Gain  of.  Here- 
upon Mr.  JVinJlow  defired  leave  to  inform  the  Court,  that  when  he  and 
the  reft  of  the  Commiffioncrs  came  to  Whitehall  to  adminiftcr  this  Oath, 
being  fent  for  to  that  cnJ,  the  Information  was  ready  prepared  by  Cap- 
tain Bijhop,  and  having  no  Regiiler  with  them,  they  made  ufc  of 
Captain  Bijhop,  being  well  {killed  in  the  ufe  of  his  pen,  to  write  over  the 
depofition : for  though  he  had  prepared  the  ijepulition,  the  Commif- 
fiunws  did  fee  occafion  to  alter  much  of  it ; and  it  v/as  writ  over  again, 
and  then  read  to  Faulconcr,  and  attefted  by  him,  and  fubferibed  unto 
by  the  hands  of  all  the  Commillioners  then  prefent ; and  the  Oath  which 
wc  gave  him  was  this.  Whether  the  depofition  thus  drawn,  and  that  which  he 

was 


for  Perjury. 
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nwi  examined unto,  was  the  Truth,  the  while  ’Truth,  ar.d  nothing  hit  the  Truth ; ' 
Mi.  Hamers  aiielted  the  like  : then  Captain  Bijhof  fat  down. 

After  this  Lieutenant-Colonel  Joyce  was  produced,  who  likewifc  fpokc  of  I 
very  gnat  defigm,  and  of  matters  of  State,  ar.d  what  difeoveries  were  made 
t v Fuuhnur-.  which  being  not  pertinent  to  the  Perjury,  fhall  be  here  omit- 
ted : but  asalVirnefs  he  faid,  that  //ery/rr/wasformcilvan  Agent  for  the  Prince. 

Thnt  Faulconer  was  a rtamojhire  man,  a Gen: Lilian  well-bred,  that  he  j, 
was  an  enemy  to  himfeif  in  Ipntding  hisEflate,  drat  he  was  always  faith-  I 
Ail  to  the  Parliament ; that  he  believes  Faulconer  hath  cufft  fomc  of  the  Wit- 
ndlcs  produced  againft  him  for  their  malignancy,  am!  that  nothing  could  , 
be  expired  to  come  from  them  to  the  credit  ot  Faulcontr:  that  Paul,  oner  | 
was  lent  over  by  him  as  a fpv  into  Hi  Hand,  upon  account  of  his  faithfuloefs.  I 

Lit  utr  11^1: t-Culoncl  Bus  JJe fames  produced  in  ihc  next  place,  on  the  be- 
l»-df  of  Faulconer,  who  tdlifii-J,  that  he  put  his  hand  to  the  Petition  at 
Breda ; that  the  Lord  Craven  was  defined  to  deliver  it  to  the  King  of  Scct> ; | 
that  the  Lord  Cravat  fain  he  was  no  Courtier,  but  a Servant  to  the  States 
of  Holland ; that  it  was  fitter  for  the  Princcfs  Royal  to  deliver  it,  than  him  • 
Alt',  and  to  returned  the  Petition  again.  That  the  Queen  of  Bohemia  told 
the  Petition*!  s,  the  King  would  do  for  them  what  he  was  able;  but  about 
four  o’clock  in  the  morning  he  went  nwav,  and  they  had  no  other  anfwir : 
that  the  contents  of  it  was  to  put  the  King  in  mind  of  his  prom i ft,  that  I 
lomc  money  might  be  delivered  to  the  Petitioners  for  difeharge  of  their 
quarters  at  Breda,  Being  nihed  by  the  Court,  if  there  were  any  fuch  ex- 
preffions in  it  as  hi  banns  anti  in  human  Relth,  he  anfwcrcd  No.  Being 
afkcd,  if  to  that  Petition  which  Fauiter.tr  drew,  he  would  have  had  harha- 
1 -us  and  inhuman  labels  added  ; he  anfwered  Yea,  Faulconer  did  move  to 
have  thofc  words  in,  but  was  refufed  it : that  he  the  faid  Bardfly  rend  over 
that  Petition,  and  let  his  hand  to  it,  and  was  at  the  penning  of  it,  and 
faulcontr  wrote  it. 

Captain  Kitchingman being  produced, did  teflify,  that  a Petition  was  drawn 
at  Hr, da,  and  figticd  by  him,  Fault  oner,  and  others,  to  be  prtfented  to  the 
King  of  Sects ; that  it  was  in  purfuanceof  gaining  money  to  difcharge 
their  quarters,  and  to  enable  them  to  lerve  the  King,  but  knows  not  by 
whom  it  was  delivered  ; that  Secretary  Ling  was  to  iffucout  money  unto 
them,  but  they  nevrr  had  any  ; and  in  order  jo  the  gaining  of  that  money, 
there  was  another  Petition  drawn,  but  by  whom  delivered  he  knew  not ; 
only  he  law  a paper  in  the  Queen  of  Bohemia'*  hand,  which  was  told  him 
was  the  Petition  ; and  after  a quarter  of  an  hour’s  di  lcourfe  with  the  King, 
ihc  delivered  it  to  the  King,  but  they  never  received  any  money  upon  that 
neither  : that  he  did  not  read  the  lift  Petition  at  all,  nor  heard  it  read  ; that 
it  was  the  full  Petition  which  he  figned. 

Colonel  Dovt  was  produced  in  Court  on  the  behalf  of  Faulcontr,  who 
/aid,  he  knew  nothing  of  his  Birth,  he  only  knew  hit  Father  and  Mother, 
that  they  lived  in  good  fttfhion  and  credit  ; but  how  this  Faulur.tr  hath  been 
brought"  up,  and  where  he  hath  inhabited  for  thefe  ten  or  twelve  years, 
he  knew  not : and  that  this  was  as  much  as  he  could  fay. 

Michael,  an  Alchoufe-kccpcr,  was  then  produced,  who  faid  he  knew  no- 
thing of  Faulcontr,  but  that  he  was  a very  honeft  man,  Faulcontr  having 
lain  in  his  houle  a year  and  three  quarters;  that  he  knows  nothing  to  the 
contrary,  but  that  he  was  a good  Scholar,  an  honeft  man,  and  brought  up 
at  the  Univerlity. 

Captain  Miwbrty  being  produced  as  a Witnefs,  did  teftify,  that  Anno 
5649, :n  Anfierd.m,  he  met  accidentally  with  Captain  Brifeo,  who  laid  to 
Jjlm  and  others,  Gentlemen,  I fee  you  arc  in  a fad  condition,  I will  fet 
you  in  a way  to  get  money  ; here  arc  Dutchmen  taking  up  Men  to  go  to 
Plantations,  and  you  fhall  have  twelve  ftivers  a piece  a-day,  but  I will 
warrant  you,  I will  force  them  to  leave  you  behind  : and  accordingly  they 
received  twelve  ftivers  a-day,  and  Brifeo  would  have  had  them  on  ftiip- 
bcard  ; but  or.e  Church,  an  Englijhman,  bid  them  take  heed  what  they  did, 
lor  he  ferved  fomc  Englijbmtn  fo  before,  clapt  them  under  decks,  and  receiv- 
ed fj  many  fix  Dollars  a-picce  for  them,  and  fo  left  them : that  he  hath 
known  FauLonu  live  years,  and  he  bath  behaved  himfeif  civilly  for  aught 
he  ever  knew. 

Mr.  Corey  did  teftify  fome  thing  to  this  purpofc,  in  reference  to  Brifet's 
finding  men  to  Plantations ; who  faid  further,  he  had  no  more  to  fay  again  ft 
Brifeo , but  that  he  was  a man  would  drink,  and  fometimes  fwcar,  as  well 
as  other  men  that  are  accuftomcd  to  it : that  he  knows  nothing  to  the  con- 
trary, hut  that  he  came  to  Breda  to  wait  for  employment : in  the  mean 
time,  vvhilft  he  was  there,  hedid  as  other  men  did,  drive  to  feek  for  relief. 

After  the  Court  had  with  much  patience  heard  Captain  Bljhop,  and  the 
reft  of  the  Wicnefles  on  the  behalf  of  Faulcontr,  the  Couiifrl  for  Faulcontr 
fo  min’d  up  the  Evidence,  and  left  it  to  the  Jury,  with  lame  further  ob- 
lervations,  viz. 

That  though  the  words  barbarous  end  inhuman  Rebels  were  notin  the  Pe- 
tition, yet  there  were  words  of  tender  of  fervice,  as  the  King  fhould  com- 
mand, and  to  profecute  his  caufe,  which  was  the  fubftaoce  of  the  thing  in- 
formed by  Faulcontr-,  that  Captain  B.jhf,  and  Lieutenant-Colonel  Jofce, 
who  have  teftifiedof  FauUvuTs,  fervices,  were  Wittteffes  to  be  preferred  be- 
fore any  witnclTcs  produced  againft  Funic  oner : that  the  endeavour  is  not 
only  to  convidt  this  man,  but  by  conviction  and  difabling  of  his  credit,  to 
uuJermine  that  which  hath  been  acted  by  the  Parliament,  upon  his  tclli- 
meny.  and  other  Concurrent  teftimonies,  not  only  in  puffing  Votes,  bur 
m palling  an  Act  of  Parliament  to  fell  an  Eftate. 

That  there  was  nothing  objected  againll  the  credit  of  this  Witnefs,  fo 
long  as  there  was  any  other  (lone  to  turn,  tbo’  there  were  other  endeavours 
ufed  in  Parliament  to  prevent  the  fale  of  the  Lord  Craven's  Eftate  \ fo  that  | 
when  all  other  refources  fail'd,  they  then  makeufc  of  this  Indictment  of  J 
Perjury,  and  fo  hope  to  undermine  the  Act  of  Parliament.  Tho ' Faulet- 
ner  might  have  feme  extravagance,  yet  you  fee  what  his  part  was  to  adl,  to 
diftcmble  that  he  was  nor  what  he  was,  and  it  nu»y  be,  when  he  was 
amongfl  the  God-datnmts,  and  fuch  kind  of  men,  it  was  his  part  to  be  what 
'molt  conduced  to  his  end  [like  themftlves'  : for  a man,  as  he  was  employ- 
ed, mutt  twine  himfeif  into  all  fhapes,  and  tho’  not  drink  a health,  yet 
fometimes  held  a candle  to  tbt  Devil;  that  they  acknowledge  the  charge  in 
part,  and  would  lay  it  in  words,  not  in  fubftance,  and  therefore  not  llridfi-  I 
Jy  in  the  letter  true. 

’ That  it. was  proved  that  the  firft  Petition  was  to  fervethe  Kiner,  as  they 
formerly  had  ferved  his  Father*  and  they  ferved  his  Father  againft  the  Par- 


liament : fo  their  offer  rnuft  needs  be,  to  be  entertained  to  ferve  the  King 
againft  the  Parliament. 

That  it  is  a fad  cafe,  that  this  man  for  fo  many  fervices  performed  by 
him  for  the  Commonwealth,  and  fettlemcnts  grounded  upon  his  informa- 
tion, mull  be  blalled  here  bv  an  artificial  Indictment  a great  while  after. 

And  if  he  fhall,  after  all  this,  be  convicted  of  Perjury,  it  will  be  a difeou- 
drSgcment  for  all  men  to  undertake  the  like  employment  for  the  future. 

And  lallly,  the  Counfcl  for  Faulcontr  did  offer,  that  if  there  be  a mif- 
takc  in  what  he  hath  fworn,  yet  it  appears  not  to  be  malicioufly  or  cor- 
ruptly done,  and  that  therefore  the  Jury  ought  to  find  for  Faulcontr. 

The  Re  fly  by  the  Counfcl,  on  the  behalf  of  the  Commonwealth,  againjl  Faulconer 
veto  to  this  pur pofi  following  t 

pElttitMEX  of  lire  Jury,  you  have  heard  the  defence  that  Faulcontr 
hath  made  ; we  have  charged  him,  that  he  did  take  ihc  Oath  that  was 
fet  down  in  the  Indictment.  They  fay,  Fivjl,  We  have  not  proved  it; 
Secondly,  That  he  did  not  rake  it,  but  did  take  it  in  effedt ; and  Thirdly, 
if  he  did,  it  was  not  malicioufly,  nor  corruptly  : but  not  one  of  them  hath 
faid  it  is  not  fa’fe,  no  not  one  of  their  own  Counfcl.  The  evidence  that 
hath  been  given,  for  the  molt  part,  hath  been  to  magnify  the  fervice  «,f 
this  man,  that  is  now  in  queftion  before  you  : we  /hall  admit  his  fervices 
to  be  true ; but  this  we  (hall  be  bold  to  fa y,  that  a man  that  is  employed 
beyond  lea,  and  gives  good  return  of  his  fervice  in  fame  kind,  that  that 
will  not  give  him  licence  to  make  a falfe  accufation  in  another  kind  : and 
it  is  no  argument  to  fay,  that  bccaufe  this  man  was  a fpv  beyond  thefca, 
and  did  good  fervice  as  a fpy,  that  therefore  he  aid  not  give  a falfe  informa- 
tion ; in  this  he  muft  not  take  a liberty  to  ruin  any  man  by  a falfe  Oath  : 
his  Icrvicc  mult  not  excuffi  him,  if  what  he  hath  faid  be  falfe. 

I As  for  what  Mr.  Bijh-.i  faid  concerning  his  Oath  ; Mr.  Bljhop  tells  you, 

I it  is  his  fault  if  the  words  [or  to  that  tjfe.f]  were  not  put  down  ; if  it  were 
I not,  whofe  fault  was  it?  It  was  mended  by  thole  whofe  judgments  and 
confidences  induced  them  to  it : the  Information  he  took  was  done  by  the 
j judgment  of  the  Committee,  and  not  by  the  direction  of  him  that  was  a 
Minifter,  a Scribe  to  write,  and  not  a Judge  to  dictate  and  correct.  You 
have  here  two  men  of  unqueftionable  truth  and  honcity  every  way,  (mean- 
ing Mr.  IFinJlow,  and  Mr.  Burners)  that  fay  pofitively,  he  did  fwear  it; 
and  God  forbid  that  we  Ihould  live  to  that  day,  th.it  any  man  Ihould  be 
ruined  upon  adepofition,  taken  by  the  judgment  of  a Clerk,  to  fuch  or  fuch 
effefit.  if  we  fhould  come  to  fuch  a piece  of  Jullice,  that  a depofition  to 
fuch  and  fuch  effedt,  arid  that  taken  by  a Clerk,  ihould  come  to  call  a man, 
it  is  beyond  an  Oath  of  lac.  For  it  is  the  Judges  that  muft  lay,  what  isthe 
effect  of  an  Oath,  and  not  the  Clerk  that  writes  it.  If  a Clerk  fball  take 
an  Oath,  and  he  fhall  come  and  fay,  h is  to  this  effeP.,  never  fhall  any  man 
be  free  from  him,  that  by  Penury  will  ruin  another  man.  It  is  proved  un- 
to you,  it  was  read  over  to  Faulcontr,  cxpreisly  menJed  in  Iris  fight,  and 
fworn  by  him,  and  let  the  effedt  go  with  rhe  (Ac.  that  went  before  it. 

They  objected  to  our  W itneffes,  that  Brifeo  had  fold  his  companions  foe 
twelve  ftivers  a-day:  that  information  had  no  other  foundation,  than  tire 
faying  of  a Dutchmen , that  faid  fo,  or  of  an  Englifhmnn  in  a Dutch  bottom  ; 
and  what  was  teftified,  was  what  was  faid,  and  not  what  was  known  or 
(worn.  They  objected,  that  Brifeo  would  fwear  as  well  as  another  ; that 
takes  not  off  his  tcflimony.  But  what  do  they  fay,  concerning  their  own 
Witnefs,  Bardjty,  whom  they  have  produced?  He  hath  fWorn  in  temiinis, 
in  cffedl  with  Drury,  which  you  will  not  forget:  he  fwore,  that  when  the 
firft  Petition  was  drawing,  it  was  moved  by  Faulcontr , that  the  words  bar- 
barous and  inhuman  Rebels  fhould  be  put  in  ; but  it  was  rejected  by  them  that 
were  there  as  a thing  uncivil : fo  their  own  Witnefs  concurs  with 
Drury. 

As  for  the  depofition  on  record  at  Haberdajhers  hall,  which  being  filed 
there,  it  is  proof  of  itfclf,  which  no  man  may  aver  againft,  when  it  is  re- 
corded ; we  have  fhewed  it  there,  traced  it  here,  brought  a copy  of  it  en- 
dorfed  with  the  Loid  Bradfbavj' $ hand  ; fhall  it  be  believed  that  a man  fhall 
be  confifcated  and  lofe  his  eftate,  and  not  fomuch  as  an  Oath  taken  againft 
him?  It  is  apparent  there  was  an  Oath,  and  it  is  hoped  you  will  be- 
lieve that  which  the  Parliament  hath  recorded,  and  exprefsly  proved  by 
the  Gentlemen  of  Haber  da  flier s-hall  here  preftnt  ; which  you  will  believe 
before  any  imaginations  that  can  be  made  on  the- other  fide. 

They  have  endeavoured  to  fay  fomething  touching  the  converfation  of 
this  man,  to  uphold  his  credit ; but,  Gentlemen  of  the  Jury,  you  are  to 
confider  of  the  man,  what  damnable  Uafpbtmy  hath  come  ouc  of  his  mouth, 
you  have  heard  it.  If  a man  will  go  fo  high,  as  to  kneel  down  to  drink  a 
health  to  tho  Devil,  l hope  there  is  nocxcufe  for  that;  his  good  fervices  muft 
not  plead  for  him  to  comply  with  God- damme s ; that  will  not  juftify  him,  lie 
was  not  font  to  do  any  fuch  thing.  But  we  have  not  relied  there ; have 
we  not  proved  him  a perfonator  of  other  men,  a decoy,  and  things  that  a 
man  Ihould  be  attained  to  name:  the  two-and-twentv  /hillings  piece  he 
took  out,  and  what  bafe  wild  words  he  fpake,  not  fit  to  be  repeated  ? That 
will  not  be  palliated  by  any  fervice  wharfoever.  And  for  that  which  Mr. 
Bijbofhnh  faid,  nothing  flrall  be  faid  againft  him,  but  what  appears  to  you; 
that  Mr.  B-Jhop  hath  gone  beyond  a Witnefs  : for  when  he  hath  done  his 
tcflimony,  he  acteth  and  man^geth  the  bufinefs,  and  in  that  is  not  equal 
to  others  that  do  not.  For  bis  expreffion,  that  Faulconer  is  one  of  them  by 
which  the  Commonwealth  of  England  fits  fafeat  this  hour;  it  is  God  we. 
fit  fafe  by,  and  not  by  him  : I blame  him  not  for  his  fervice,  but  when  we 
arc  upon  a queftion  of  truth,  I fay  truth  and  rightcoufnefs  is  beyond  all  the 
fervice  in  the  world. 

They  fay  my  Lord  Craven  furthered  the  Petition,  and  promifed  to  fc- 
cond  it.  Gentlemen,  you  muft  drftinguifb  that  which  my  Lord  Craven 
knew,  and  that  which  he  knew  not : There  is  not  one  IPitnefs  front  begin- 
ning to  ending , that  can  ever  Jpeak  one  word,  that  my  Lord  Craven  knew  what 
the  fltjl  Petition  was.  In  that  Petition  was  the  expreffion  of  venturing  their 
Lives,  which  was  three  weeks  before  the  latter,  which  was  fingly  to  drfire 
they  might  have  money  for  their  quarters  The  firft:  Petition  had  fome 
expreffions  relating  to  their  former  fervice,  and  fome  expreffions  of  their 
readinefs  for  the  future;  but  that  Petition  my  Lord  Craven  never  faw, 
but  was  delivered  to  one  Long  three  weeks  before,  and  Drury  did  put  it 
down  in  his  depofition.  when  he  was  examined  by  Mr.  Bijhof,  which 
agrees  with  that  which  was  read  in  Court, 

But 
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2ut  the  particular  time  when  the  latter  Petition,  or  Memorial,  was 
delivered,  with  which  the  Lord  Craven  is  charged,  was  the  evening  be- 
fore the  King  went  from  Breda. 

They  fay  that  here  is  no  corruption  proved,  and  a man  cannot  be 
guilty  without  corruption  : but  certainly  he  that  fwears  a thing  that  is 
tili'e,  it  mull  of  necefEty  be  corrupt. 

Faulcorur  fwears,  that  thirty  Officers  did  fubferibe  the  Petition  : Dotji 
he  bring  any  one  to  coniirm  his  ccftitnony,  or  the  leaft  colour  of  evidence 
to  what  he  Hath  fworn  ? 

It  was  further  prefled  by  the  Counfel  for  the  Commonwealth,  that  the 
Jury  would  diftinguilh  thefe  two  things,  between  the  Petition  framed  and 
dictated  by  Drury,  and  writ  by  Faukener ; and  that  other  Petition  deli- 
vered the  night  before  the  King  Went  from  Breda  ; the  firft  is  produced, 
and  proved  to  be  Faulcaaers  own  hand:  that  Petition  was  three  weeks 
before,  which  begs  for  maintenance,  and  proffers  fervice,  the  copy  of 
which  was  brought  forth  before  any  evidence  was  given  by  them ; for 
Drury  upon  his  examination  before  the  Council  of  State  made  the  fame 
known,  and  which  agrees  verbatim  with  that  read  in  Court.  So  the  dic- 
tating of  that  Petition  was  by  Drury , the  writing  by  Faukoner,  the  deli- 
very was  to  Secretary  Long,  and  that  was  the  thing  whereof  they  did  ex- 
pert an  account ; bu:  that  was  not  the  Petition  to  which  the  teflimony  of 
Faukener  at  all  goes.  That  Petition  of  which  this  Oath  is  Ipokcn,  and 
to  which  it  is  apply’d,  is  the  Petition  which  was  drawn  the  evening  before 
the  Scots  King  went  from  Breda-,  that  is  the  Petition  talked  of  in  the  dc- 
poftion,  that  is  the  Petition  upon  which  we  pitch ; and  therefore  if  in 
that  Petition  there  be  none  of  thefe  words,  that  which  he  hath  fworn 
unto  is  Life  : for  in  that  Petition  wc  fay  there  was  no  fuch  words  as 
barbarous  and  inhuman  Rebels ; nor  fuch  words  of  proffer  of  lervice  or  ma- 
lignity, but  a mere  deftre  of  fupply  ; and  they  have  not  offered  the  lead 
prool  to  the  contrary.  And  fecondly,  that  it  was  not  promoted  by  the 
Lord  Craven,  tor  the  Petition  was  delivered  by  them  to  the  Sects  King, 
before  fuch  time  as  the  Lord  Craven  came  into  the  room,  fo  that  my  Lord 
Craven  was  no  promoter  of  the  Petition  ; and  had  he  been  a promoter  of 
it,  there  was  naluch  thing  in  it,  as  might  give  oftencc : no,  not  the 
lead  mention  of  the  Parliament,  nor  any  thing  that  might  offend.  And 
whereas  they  object,  that  this  Oath  was  not  corrupt,  the  very  words  of 
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his  expreffion  are  very  confiderable,  for  he  doth  remarkably  fix  the  words 
in  his  depolition.  To  fight  again/}  the  Commonwealth  of  England  by  the 
name  of  barbarous  and  inhuman  Rebels : Why  would  he  fix  fuch  an  ern- 
phafis  upon  ic  as  that  was  ? It  could  not  be  a bare  miilake  : nor  the  words 
tt  this  effeU,  as  Mr.  Bifi-op  would  have  had  in,  could  never  have  ferved 
the  turn  ; for  to  fay  he  would  fight. againft  the  barbarous  and  inhuman  Re- 
bels, or  to  that  effect,  there  is  no  fuch  effect  in  the  gne  Petition  nor  in 
the  other.  Then  a fecond  thing  is,  that  this  FauLoner  being,  as  he  dc- 
pofeth,  the  contriver  of  the  Petition,  it  could  not  be  a mere  ov.rfight  and 
miffake  in  him  ; and  then  when  he  could  not  have  his  defire  beyond  leas 
to  get  monies,  he  Lid,  He  would  come  here,  and  do  what  mifihief  he  could. 

The  Counfel  urged  further:  Gentlemen  of  the  Jury,  what  is  become 
of  the  original  depofition,  ic  concerns  not  us  to  know,  no  more  than  the 
original  of  depofitions  taken  in  the  Country  : it  lies  upon  them  that  are 
for  the  Oath  to  make  it  out.  It  cannot  be  prrfumed  that  the  Parliament 
would  confifcate  a Nobleman’s  eftate,  and  order  it  to  be  fold  : would  they 
enter  it  into  the  Journal-book,  and  make  it  a record,  Oiould  it  come  and 
be  tranfmitied  from  Haber  da  jhr  s-Hall  (the  proper  Judicatory  for  that 
bufinefs)  to  the  Council  of  State,  and  from  the  Council  of  Stale  to  the 
Parliament,  and  then  not  to  be  a true  Oath,  or  falfe  copy  ? That  is  r.oc 
to  be  borne,  that  a falfe  Copy  Oiould  fell  a Gentleman's  £ftate,  that  a Life 
Copy  fliould  be  recorded  to  iland  to  all  Eternity. 

After  the  reply  was  made;  every  Judge  in  Court  fpokc  what  they  in 
their  judgment  thought  fit,  for  the  better  direction  of  the  Jury:  where- 
upon the  Jury  withdrew,  and  the  next  day  brought  in  their  VerJw3,  That 
they  found  the  faid  Faukoner  guilty  of  the  Perjury  mentioned  in  the  In- 
di&mciit.  The  Order  following  was  thereupon  made,  viz. 

By  the  Court: 

The  Defendant  was  this  Day  brought  into  Court , under  the  Cu/Iody  tf  the 
Alarjketl  of  this  Court,  upon  an  Indiciment  for  Perjury,  whireunto  he  had  for- 
merly pleaded  Not  Guilty;  and  the  Jury  thereupon  being  inipanneHed,  and/wern, 
found  him  Guilty  ef  the  Perjury  in  the  Ir.diClmtn:  mentioned : and  thereupon  lie 
faid  Faulconcr  it  committed  to  the  Cujlody  of  the  faid  MarfioaT,  there  to  remain 
until , he. 


XXVI.  The  Trial  of  Mr.  JOHN  LI  LB  URN,  at  the  Seffions  of  the  Peace  held  for 
the  City  of  London,  at  Juflice-Hall  in  the  Old-Bailey , upon  TFednefday , Ihurfday,  Friday 
and  Saturday , the  13th,  14th,  15th,  and  16th  Days  of  July,  1653,  for  returning  into 
England,  being  banifbed  by  Adi  of  Parliament. 


[Written  (die  chief  Part)  by  the  faid  John  Lilhum .] 


IWas  Counfel  or  Proftor  for  my  Uncle,  George  Lilbum,  Efq.  and  one 
Mr.  Jofiah  Primate , tdc.  about  a Colliery  taken  from  them  in  the 
County  of  Durham,  by  force  and  violence,  by  Sir  Arthur  Hafitrig  ; 
which  he  by  his  certificate  computes  to  be  worth  five  thoufitnd  pounds 
Sterling  per  Annum.  About  which  Colliery  the  faid  Mr.  Primate  prefer- 
red a Petition  to  the  Parliament,  upon  the  23d  of  December,  165 1.  in  the 
delivery  and  management  of  which  I appeared,  as  by  the  declared  Law  of 
England  1 might  jultifiably  do. 

Which  Petition  being  by  the  Parliament  referred  to  a Committee  to  ex- 
amine it,  who  fpent  twelve  or  thirteen  large  hearings  thereupon ; and 
upon  the  15th  of  January , 1651,  new  (tile,  the  Chairman  thereof,  Mr. 
Hill,  made  his  report  to  the  Houfe  : but  what  it  was,  we  never  were  per- 
mitted to  fee  nor  to  hear  read.  And  as  fome  Members  of  Parliament  have 
fince  told  me,  he  made  his  report  quite  contrary  to,  or  ftiort  of  the  evi- 
dence which  was  given  in  : whereupon  the  Parliament,  the  faid  * 5th  day 
of  January , voted  the  forefaid  Mr.  Primate’s  Petition  to  be  falfe,  malici- 
ous, and  fcandalous;  and  that  Sir  Arthur  Hr  jhr  g is  not  guilty  either  of 
Cpprdlionor  Tyranny,  in  the  Carriage  and  Profccution  of  this  bufinefs; 
and  that  all  the  Copies  of  the  faid  Petition  (which,  relating  only  to  Pri- 
mate, is  not  here  inferred)  Oiould  be  burnt  by  the  hands  of  the  Common- 
Hangman.  And  voted  Mr.  Primate  to  pay  feven  thoufand  pound,  or  to  lie 
inprilont.il  he  pay  it ; which  is  all  his  punifhmcnt.  And  then  the  fameday 
they  palled  certain  Votes  againil  me,  which  as  they  themfclves,  by  fpecial 
order  of  the  17th  of  January , have  printed  them,  verbatim  thus  fol- 
low : 

Refolved, 

That  the  Fine  of  three  thoufand  pounds  be  impofed  upon  Lieutenant 
Colonel  John  Li/turn,  to  be  paid  to  the  ufe  of  the  Commonwealth. 

That  he  be  fined  two  thoufand  pounds  more,  to  be  paid  to  Sir  Arthur 
Ilfierig,  for  his  damages ; and  two  thoufand  pounds  more,  to  be  paid  to 
/-"-•i  Rt'jfil,  Edward  IVttfitrw,  JVtlliam  Molins,  and  Arthur  Squib , Elqrs. 
four  of  the  Commiflioncrs  for  compounding;  that  is  to  lay,  to  each  of 
*him  five  hundred  pounds  for  their  damages. 
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Refolved,  he. 

That  Lieut.  Col.  John  Lilbum  be  banifhed  out  of  England , Scotland , 
and  Ireland,  and  the  Iflands  2nd  Territories  thereunto  belonging  ; and 
not  to  return  into  any  of  them,  upon  pain  of  being  proceeded  againft  as 
a Felon,  and  in  cafe  of  fuch  return,  fhall  fuffer  death  accordingly. 

Refolved,  he.  / 

That  Lieut.  Col.  John  Lilbum  do  depart  cut  of  England,  Scotland,  and 
Ireland,  and  the  Iflands  and  Territories  thereof,  wichir.  thirty  days  now 
next  coming;  and  in  cafe  the  faid  John  Li/burn  lhall,  after  the  faid  thirty 
days,  be  found  within  England,  Scotland,  or  Ireland , or  the  Iflands  and 
Territories  thereunto  belonging,  or  any  of  them,  the  Lid  Lieut.  Col. 
John  Lilhum  fttall  be  proceeded  againft  as  a Felon,  and  Aral  I fuffer  the 
pains  of  death  accordingly. 

Refolved,  kc. 

That  the  Serjeant  at  Arms  attending  the  Parliament,  do  apprehend 
the  faid  Lieut.  Col.  John  Lilhum,  and  bring  him  to  the  bar  of  thtsHoufc, 
upon  Tuefday  morning  next,  to  receive  the  judgment  of  Parliament  -fore- 
Lid,  and  that  Mr.  Speaker  do  direct  a warrant  to  the  Seijeant  at  Arms 
accordingly. 


But  being  myfelf  at  the  Parliament-door  when  thefe  Votes  paft,  and 
under  Handing  what  they  had  done,  although  they  fate  (to  my  remem- 
brance) a good  while  after  candle-light,  I Raid:  and  when  the  Serjeant 
at  Arms  came  forth  with  his  mace,  and  the  Speaker,  I fpokc  to  him  in 
thefe  words,  or  to  this  effect:  Mr.  Serjeant,  I underftand  the  Houfe 
hath  this  day  pafled  fome  Votes  againft  me,  in  which  regard  1 ftaid 
on  purpofe,  to  fee  if  you  have  any  thing  to  fay  to  me.  Unto  which 
he  replied.  No,  Sir,  1 have  no  warrant  yet  to  meddle  with  you,  and 
Z a therefore 
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therefore  you  may  go  whither  you  pleafe.  Well,  Sir,  if  you  have  none 
to-night,  I will  protnife  you,  to  wait  upon  you  to-morrow  morning,  to 
fee  whether  then  you  wilf  have  any  or  no.  And  being  as  good  as  my 
word,  the  next  day  being  Friday,  "January  the  16th,  he  committed  me  to 
the  cullody  of  his  Deputy,  Mr.  Pat  first,  where  I remained  ^till  Tuff  day 
morning  next  (as  it  was  ordered  in  the  lafl  Vote)  which  was  January  the 
2Cth;  and'coming  to  the  Parliament-door,  I was  ulbered  into  the  Bar 
by  the  Serjennt  at  Arms,  having  his  mace  upon  his  Ihoulder ; where  Mr. 
Spr,.her,  as  the  mouth  of  the  Houfe,  expreffed  himfelf  in  thefe  words,  or 
to  this  effect : 

Lieutenant-Colonel  Lilbum,  you  are  commanded  by  this  Houfe  to 
kneel  : unto  which  I anfwered  in  thefe  words,  or  to  this  effect ; Sir, 
with  all  Submiffion  to  this  honourable  Houfe,  I defire  fir  ft  a little  liberty 
to  fpeak.  No,  Sir,  find  he,  you  arc  not  permitted  to  fpeak  at  all,  but 
commanded  to  kneel.  Well  "then.  Sir,  (aid  I,  with  all  fubmiflion,  1 
ftoop  unto  your  fcmcnce,  that  you  have  already  paft  upon  me,  but  I can- 
not kneel. 

Luutormu-Colone!  Lilbum,  faid  he,  the  Houfe  commands  you  to 
kneel.  Well  then.  Sir,  faid  I,  to  be  Ihort  with  you,  1 neither  can 
kntcl,  nor  will  I kneel.  Withdraw  then,  faid  he;  which  1 did  ac- 
cordingly, making  them  two  or  three  congees  at  my  going  out,  the  which 
alfo  I diil  .is  I came  in.  Whereupon,  as  I was  informed,  feeing  that  1 
would  not  kneel  at  their  Bar  to  receive  my  fentcnce,  they  voted  to  draw 
up  an  Act  of  Parliament  to  banifh  me  ; and  palled  another  Vote  by  way 
of  puniiffiment,  to  take  off  ten  days  of  the  time  they  had  formerly  given 
me  to  depart  the  land  in.  Altho’  upon  the  Friday  at  night  before,  i with 
my  Keeper  went  to  the  Serjeant's  Houfe,  and  fpokc  to  him  to  this  pur- 
pofe  : Mr.  Serjeant , 1 underftand  the  Parliament  fits  to-morrow,  to  chufc 
the  Commiffioncrs  for  regulating  the  Law,  and  I know  it  is  rheir  ufual 
manner  to  command  all  men  that  come  to  their  Bar  (that  they  look  upon 
as  delinquents  or  offenders)  to  receive  their  fentcnce  at  tllcir  Bar  kneel- 
ing. And  truly.  Sir,  I have  no  defire  at  all  to  affront  them,  or  to  vex 
them  more  than  they  are,  for  I believe  they  arc  vexed  enough  already  at 
me.  Ami  therefore  ,!  befecch  you,  oblige  me  fo  far  unto  you,  as  to  tell 
the  Speaker  and  ionic  other  Members,  whom  you  pleafe,  from  me, 
That  when  upon  Tuefday  I fhall  come  to  their  Bar,  to  receive  tltcir  fen- 
tcncc,  1 (hall  not  knee),  although  they  fhould  order  you  with  your  mace 
at  their  Bar  to  knock  my  brains  out:  and.  Sir,  if  you  pleafe  to  give  me 
leave,  l will  render  you  my  reafonJand  it  is  this  : I know  when  any  kneels 
at  your  Bar  to  receive  a fentcnce,  the  Parliament  looks  upon  that  action 
or  geflure  of  kneeling,  as  a demonftration  of  a man’s  own  convincement 
in  his  own  confcience  that  he  is  guilty,  and  thereby  does  defeu  ve  Inch  a 
punifiimcnt  as  by  that  fcntcnccis  paft  upon  him;  the  which  if  I fhould 
do,  I were  in  my  own  underftatiding  the  verieft  rogue  in  the  world,  bc- 
caui’c  my  confcience  and  foul  tells  me,  that  I have  done  no  evil,  nor  broke 
none  of  the  Parliament's  Laws,  but  followed  (as  by  rhcLaws  of  England 
I may  juftifialdy  do)  an  honeft,  juft  and  righteous  bufinefs,  in  a juft  and 
hondl  way,  without  ufing  any  bale  or  wicked  ungodly  means  to  clfccl  my 
dtfi'in  in  ft.  And  whatever  Mr.  Hill  hath  reported  to  the  Houfe,  I am  fore 
of  it,  wc  have  fully  proved  every  claufc  and  circumftancc  contained  in  our 
Petition,  fa vc  only  thatclaufc  of  Sir  Arthur  Hnjlerig’s  private  corrclpond- 
ing  with  fomc  of  the  Commiffioncrs  of  Haber dafliers-hall.  But  if  wc  had 
not  proved  the  Petition,  there  is  no  Law  extant  in  England  to  enable  the 
Parliament  in  the  lcaft  to  pafs  fuch  a fentcnce  upon  me:  and  therefore 
for  me  in  words,  adtions,  or  gefturc,  to  do  the  leaf!  circumftance,  to 
make  the  Parliament  believe  that  1 in  mine  own  confcience  was  convinced 
that  they  had  paffed  a juft  fentencc  upon  me;  I had  rather,  Mr.  Serjeant , 
be  cut  in  ten  thoufand  pieces,  than  be  fuch  a rogue  and  traitor  to  mincown 
liberties  and  the  nation’s ; and  therefore  1 beg  of  you  beforehand  to  tell 
them  as  much  from  me,  that  fo  they  may  avoid,  if  they  pleafe,  their 
forcing  me  on  Tuefday  next  to  affront  them.  And  he  afterwards  allured 
me,  that  the  next  day,  being  Saturday,  he  told  twenty  or  thirty  of  the 
Members  of  Parliament  of  it ; fo  that  they  put  the  affront  upon  thetn- 
fclves,  and  not  I.  But  upon  the  faid  Tuefday,  after  that  I was  withdrawn 
out  of  the  Houle,  and  fet  at  liberty  to  be  gone  as  foon  as  I pleafed,  there 
being  great  ftore  of  Citizens,  my  very  good  friends,  at  the  door  (who 
were  perfons  that  had  always  faithfully  adhered  to  the  Parliament’s  caufe), 
with  a Petition  for  the  revoking  of  my  banilhment;  the  Petition  being 
called  for  in,  was  read  and  debated,  but  laid  afide,  without  giving  any 
anfwer  to  the  Petitioners.  The  Copy  of  which  Petition,  as  fincc  it  is 
printed  in  England,  thus  followed^: 

To  tile  fupremc  Authority,  the  Parliament  of  the  Common- 
wealth of  England, 

Tit  Humble  Petition  of  many  vjcll-ajfelled  People,  inhabiting  the  City  of 
London,  Wcftminftcr,  Southwark,  and  farts  adjacent,  in  behalf  of  the 
jujl  Liberties  of  the  free  People  of  England,  highly  concerned  in  the  fentcnce 
againji  Lieutenant-Colonel  John  Lilburn  *, 

Humbly  sheweth, 

Til  AT  if  the  manifold  fcrviccs,  and  extreme  fufferings  of  Licute- 
nant-Col.  John  Lilburn,  in  oppofition  to  tyranny  and  oppreflion, 
and  how  inftrumcntal  he  hath  bceu  in  the  removal  of  divers  forts  of  op- 
prcll’ors,  his  wonderful  deliverances,  and  dear  acquitments  by  legal  trials, 
from  all  former  accufations,  without  the  lcaft  (Vain  to  his  reputation;  if 
all  thefe  could  be  forgotten,  and  that  he  ftood  in  our  thoughts,  but  as  the 
ir.-Mtieft  of  well-affected  pcrlbns  (and  fuch  at  the  lcaft  we  muft  allow  him, 
having  in  all  tinru.s  adhered  to  Parliaments),  yet  in  your  late  proceedings 
towards  him,  and  heavy  cenfure  upon  him,  we  apprehend  our  native 
rights  fo  much  concerned,  that  we  never  conceived  a greater  caule  of 
fpvedy  application  to  you  for  redrefs,  than  upon  this  fad  ocofion. 

For  certainly  it  cannot  he  denied,  but  if  he  be  really  an  oftender,  he  is 
fuch  by  the  breach  of  fomc  Law,  made  and  publiflud  before  the  fact,  and 
ought  by  due  proeefs  of  Law,  and  verdict  of  twelve  men,  to  be  thereof 
conviif,"  and  found  guilty  of  fuch  crime;  unto  which  the  Law  alfo  hath 
preferibed  fuch  a punilhment  agreeable  to  that  our  fundamental  liberty; 

• This  Petition  (hewing  the  cfleetn  and  veneration  Lilburn  was  in  among  the  Pc  Of 
Juries  ; as  the  birthright  of  Englishmen  ; is  the  rcafou  'ti*  haeinferUd. 
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which  enjoineth  that  no  Freeman  of  England  Qiould  be  adjudged  of  life, 
limb,  liberty,  or  eftate,  but  by  Juries;  a freedom  which  Parliaments  in 
all  ages  contended  to  preferve  from  violation  ; as  the  birrhright  and  chief 
inheritance  of the  people,  as  may  appear  moft  remarkably  in  the  Petition 
of  Right,  which  you  haveftiled,  that  rooft  excellent  Law. 

And  therefore  we  truft  upon  lccond  thoughts  (being  the  Parliament  of 
England)  you  will  be  fo  far  from  bereaving  us  (who  have  never  forfeited 
our  right)  of  this  our  native  right,  and  way  of  trials  by  Juries  (for  what 
is  done  unto  any  one,  may  be  done  unto  every  one),  that  you  will  pre- 
fers them  entire  to  us,  and  to  pofteritv,  from  the  encroachments  of  any 
that  would  innovate  upon  them.  And  if  the  original  of  the  unhappy 
differences  between  Sir  Arthur  Hafferig  and  Mr.  'Lilburn  be  duly  weighed 
(being  as  wc  arc  informed),  it  will  appear,  that  Sir  Arthur’s  ftnppage  of 
monies  due  to  Mr.  Lilburn,  without  legal  proeefs,  was  the  firft  occafioa 
thereof. 

And  it  is  believed,  that  if  Mr.  Primate’s  caufe  [wherein  Sir  Arthur 
and  Mr.  Lilburn  have  been  engaged]  had  at  any  time  cither  at  firft  or  laft 
been  admitted  to  a trial  at  Law,  ar.d  had  paffed  any  way  by  verdict  of 
twelve  lworn  men  ; all  the  trouble  and  inconveniences  anting  thereupon 
had  been  presented  : the  way  of  determination  by  major  votes,  of  Com- 
mittees, being  neither  fo  certain  nor  fo  fatisfadlory  in  any  cafe  as  by  way 
of  Juries,  the  benefit  of  challenges  and  exceptions,  and  unanimous con- 
fcnt,  being  all  effential  privileges  in  the  latter : whrreas  Committees  are 
tied  to  no  fuch  rule;,  but  are  at  liberty  to  lie  prefent  or  abfenr  at  pleafure. 
Bcfides,  Juries  being  birthright,  and  the  other  but  new  and  temporary, 
men  do  not,  nor  [as  wc  humbly  conceive]  ever  will  acquiefcc  in  the  one 
as  in  the  other;  from  whence  it  is  not  altogether  fo  much  to  be  wondered 
at,  if  upon  diffaiisfadtions,  there  have  been  fuch  frequent  printing  of 
men’s  calcs,  and  dealings  of  Committees,  as  there  have  been  ; and  fuch 
harfb  and  inordinate  heats  and  expreffions  between  parties  inierefted, 
fuch  hidden  and  importunate  appeals  to  your  authority,  being  indeed  all 
alike  out  of  the  true  EngHjh  road,  and  leading  into  nothing  but  trouble 
and  |>crplexitv,  breeding  hatred  and  enmities  between  worthy  families, 
affronts  and  difguft  between  perfons  of  the  lame  publick  afredlion  and  in- 
tereft,  and  to  the  rejoicing  of  none  but  publtckadvcrfaries.  All  which,  and 
many  more  inconveniences,  can  only  be  avoided,  by  referring  ail  fuch 
cafes’  to  the  ulual  trials  and  final  determinations  of  Law. 

And  whereas  you  have  confuted  Mr.  Lilburn  feven  thoufand  pounds 
fine,  and  toperpciual  banilhment,  and  to  die  as  a Felon  if  lie  return  ; we 
arc  exceedingly  afflicted  in  our  fpirits  thereby,  nor  only  becaufe  he  hath 
not  had  the  ufual  way  of  trial  by  Jury,  which  yet  weighs  very  much  with 
us;  nor  for  that  wc  believe  lie  bail*  followed  Mr.  Primate's  caufe,  out  of 
itrong  perfuafion  of  thejuftnefs  thereof  (the  caufe  in  itfelf,  as  we  have 
been  informed,  being  very  intricate  and  hard  to  be  underftood,  and  fodid 
not  wilfully  or  intentionally  carry  it  out  againft  his  confcience,  feme  of 
the  Commiffioncrs  wilhing  to  God  it  had  therefore  never  came  before 
them),  nor  for  that  we  believe  him  innocent  of  any  wilful  breach  of  Par- 
liament privilege,  in  delivering  printed  Petitions,  before  the  original  was 
prefented  umo  you  [that  being  never  before  pubiilhcd,  to  be  a breach], 
though  all  thcle  add  to  our  grief,  yet  the  main  of  our  affliction  arifeth 
from  tiie  dcftrudtivrncfe  of  the  fentcnce,  as  being  therein  contrary  to  that 
other  our  fundamental  native  right,  which  injoius  that  fines  ftiould  have 
regard  to  the  qualities  of  the-  perfons  ; a plowman  laving  his  wain  age, 
and  a merchant  his  merchandifo.  Whereas  this,  if  relating  to  his  eftate, 
wc  believe,  is  fo  far  from  preferving  him  in  his  quality,  as  that  it  leaves 
himfelf,  his  wife,  and  children,  without  fuftcnance;  if  in  relation  to 
his  perfon,  his  affedlion  to  Parliaments,  and  zeal  to  publick  freedom, 
renders  all  foreign  Nations  fo  unfafe  to  him,  as  that  in  effect  he  is  banifli- 
ed  into  a wildernvfs,  and  expofed  naked  to  the  fury  of  bears  and  lions. 

The  premifes  duly  weighed,  and  for  that  (as  we  arc  informed)  the  par- 
ties accufed  and  cenfured  have  had  no  means  to  fee  what  repurt  hath  been 
made  by  the  honourable  Committee,  nor  have  had  the  liberty  of  excep- 
tions thereunto,  in  like  cafes  granted;  and  in  that  many  wcll-afft-ck-d  peo- 
ple that  heard  the  debates,  and  evidences  on  both  fides,  are  untatisfied, 
both  in  point  of  pofleffion,  and  title  to  the  colliery  in  queftion  ; that  the 
honour  of  Parliament  may  Hand  immaculate,  our  native,  fundamental 
rights  inviolable,  and  all  thofe  gentlemen  concerned  in  this  caufe  left 
without  any  the  lcaft  grudging,  orjuft  complaint ; 

IVt  have  deemed  curfehcs  bound  in  confcience  in  mojl  humble  manner  to 
entreat , 

I.  That  you  will  be  pleafed  to  recal  your  fore-mentioned  grievous  fen- 
tencc upon  Licutenant-Col.  John  Lilburn , and  the  reft  concerned  therein. 

II.  To  give  free  Liberty  to  Mr.  Primate  to  profecute  his  caufe,  both 
for  title  and  poffcffion  at  the  Common  Law ; and  therein  to  make  ufe  of 
what  Counfel  lie  ft  Kill  think  fit. 

III.  That  Sir  Arthur  Hajlerig  be  referred  to  take  his  courfe  at  Law, 
for  whatfoever  injuries  conceived  to  be  done  unto  him  by  Lieutenant-Co- 
lonel John  Lilbum,  or  any  others,  as  was  granted  in  Mr.  A'fufp-tme's  cafe 
with  the  faid  Sir  Arthur  ; and  that  Mr.  Lilbum,  or  any  others,  may  have 
the  fame  liberty  againft  Sir  Arthur,  if  they  conceive  any  caufe. 

After  which,  the  faid  friends  of  mine  drew  up  another,  as  they  hoped, 
much  more  effectual  than  that  foregoing.  And  upon  the  Tueflay  after, 
being  January  the  fcvcn-anJ-twcmicth,  went  Up  with  it  to  the  Parlia- 
ment-houfe,  but  could  not  that  day  get  it  read.  Upon  which  I that  night 
fupped  with  about  two  hundred  of  them,  at  an  houfe  behind  the  Exchange 
in  London-,  and  the  next  morning  went  to  the  Speaker  of  the  Parliament, 
and  told  him,  that  on  the  morrow,  being  Tlmrfday,  1 intended,  by 
God’s  affiftance,  to  take  my  journey  for  beyond  lea,  and  therefore  in— 
treated  him  to  give  me  his  Pals ; but  he  told  me  he  durll  not  for  his  hang- 
ing give  me  a Pafs.  Unto  which  l replied  ; Sir,  that  is  very  ftrange,  that 
your  Houfe  will  command  me,  upon  pain  of  death,  to  leave  England  by 
loch  a day,  [which  I am  willing  to  do]  and  yet  you  will  not  enable  me 
by  your  Pafs  to  be  gone.  For  want  of  which,  it  is  very  probable,  when 
l come  at  the  fea-fide,  your  Officers  of  the  Cuftom-houfe  will  flop  me  : 
and  yet,  becaufe  1 am  not  gone  out  of  England  before  fuch  a day,  I muft 
be  hanged.  What  is  this  elfe,  but  to  lay  a l’narc  for  my  life  f For  you 

e,  and  the  feclimeuts  thofe  times  had  of  his  Cafe,  and  the  value  they  fet  on  Trials  by 

command 
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command  me  upon  pain  of  death  to  be  gone,  and  yet  you  will  not  give 
me  your  Pafa  to  enable  me  to  go,  although  it  be  almoft  iropoffiblc  with- 
out it  for  me  to  get  away. 

Well,  faid  the  S/eaker,  I dare  not  for  my  Life  give  it  you.  So  I was 
forced  to  depart  without  it.  And  the  next  Morning,  being  Thurfday,  Ja- 
nuary 29th,  I took  Horfe  at  Finsbury-f.allet,  by  Meof-ftlds , and  riil  tnro’ 
Land™  and  Southwark,  being  accompanied  with  gje.it  Store  of  ray  Friends 
on  Horfc-back,  who  brought  me  divers  Miles  on  my  Journey.  And  the 
next  day  I came  to  Dover. 

And  being  forced  at  Dover  to  make  ufeof  the  Parliament’s  printed  Votes 
about  my  Banilhmcnt,  for  my  Pafs,  I was  by  the  Officers  let  go,  and  in 
a few  Hours  l ime  1 arrived  fate  at  Oflend  j and  upon  the  8th  of  Pilrumy 
laft  arrived  (by  God's  Bleffing)  at  AmJUftbm , the  Place  of  my  defired 
Keft  and  Abode,  where,  with'D  a few  Days  after,  I found  a printed  Act 
of  Parliament,  which  thus  followcth : 

An  Adi  for  the  Execution  of  a Judgment  given  in  Parliament  againft 
Lieutenant-Colonel  John  Lilhurn. 

1 "tTTHEREAS,  upon  the  fifteenth  Day  of  January,  in  the  Year  of  our 
t • * Lord  1651,  •>  Judgment  was  given  in  Parliament  againft  the  faid 
« Lieutenant-Colonel  John  Lilhurn,  for  high  Crimes  and  Mifdemeanors 
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The  Keepers  of  the  Liberties  of  England,  by  Authority  of  Parliament, 
againft  John  Li' burn,  now  Prifoncr  at  the  Bar. 

Tl/TR.  Lilhurn  was  brought  to  the  Bar  upon  WeJbufdcty,  the  rtth  of  July, 
_ * where,  after  Silence  being  made  in  the  Court,  the  Clerk  commanded 
him  to  hold  up  his  Hand  at  the  Bar : Mr.  Lilhurn  applying  his  Sp.ech  to 
the  Lord  Chief-Baron  IVjlde,  defired  his  Honour  to  explain  what  was 
meant  by  holding  up  the  Hand  at  the  Bar,  that  fo  by  doing  that  Ad,  Ce- 
remony, or  Form,  he  might  not  run  himfelf  into  Snares  and  Dangers. 
And  after  a large  Difpute  betwixt  the  Court  and  him  upon  that  Point  lie 
f-ith.  Then,  my  Lord,  my  Name  l r.mft  acknowledge  to  be  John  Liiburu,  Gent, 
Son  of  Richard  Lilhurn  of  Thickley-Punehardon,  in  the  County  of  Dur- 
ham, Efq.  and  I am  here  ready  to  anjwer  any  thing  any  Man  hath  to  fay  to  my 
Charge.  And  the  Indictment  being  read,  Mr.  Lee,  the  Clerk  of  the  Court 
demanded  of  him,  whether  he  was  Guilty,  or  NotGulty?  But  Mr.  Lilhurn 
the  Prifoncr  at  the  Bar,  applied  himfelf  to  the  Court,  and  laid, 

Afy  Lord  Chief-Baron  Wyldf 


Time,  or  never,  for  me  to  affint  my  Errors  again/}  the  ladihlm'er.t,  before  / 
pjead  to  it:  For  if  once  1 Jhoulrl  pleetd  test,  it  will  then  he  too  late  to  afjign  the 


by  him  committed,  relating  to  a falic,  malicious,  and  fcandalous  Pe-  Errors-,  but  if  1 do  it  before,  wed  of  Rigltt  and Jujlhe  you  ought  to  grant  me 
h..r^fAfnr<.  n re  fens  rd  to  the  Parliament,  bv  one  * YeEah  Primate . of  I a Copy  of  my  Indictment,  and  ajftgn  me  learned  Counfel  in  the  Law  to  canfult 

with,  and  a convenient  time  to  return  in  my  Anjwer  unto  the  faid  Indictment  : 
AH  which  (faid  thePrifonsr)  is fulls  declared  for  good  Law  by  the  Lord  Coke" 
in  his ad  Infinite,  fit.  20,  3+.  137,  230.  which  Both  was  pnblijh.-d  by  tw'a 
f pec  ml  Orders  of  the  Hsuje  of  Commons  in  their  Virginity  and  Purity,  in  Anno 
1641,  and  J642,  for  good  Law.  The  pregnant  and  pmlnenc  Pafloges  of 
which  Piaces  were  diftinclly  read  by  the  Prifoncr  at  the  Bar,  and  p'rdfed 
with  all  the  Earneftnel's  and  Rcafon  he  poffibly  could  to  enjoy  the  Bejicfit 
thereof.  And  to  the  Apprehenfion  of  the  Prifoncr,  and  Multitudes  of  the 
By-ftandcrs,  the  Court  cxprefsly  ordered,  that  lie  (hould  have  Counfel 
ailigned,  and  the  Copy  of  the  Xndidlment;  but  withal,  he  was  ordered 
under  his  Hand  to  fend  in  his  Exceptions : Upon  which  the  Prifoner  v.-as 
carried  into  the  Garden,  on  the  Bickfide  of  the  Court,  10  draw  them  up  - 
where,  having  remained  fomc  Space,  during  the  dining  of  the  Court,  he 
Writ  a Letter,  the  Copy  of  which  thus  followcth  : 

For  the  Right  Honourable  the  Lord  Chief- Baron  IVyhle,  and  the  reft  of 
the  Honourable  Bench,  thefe  humbly  prefent. 

My  Lord,  and  the  Honourable  B fneh, 

‘ Q 1 N C E 1 departed  the  Cm,rt,  I have  firiiully  confijcrcd,  that  l 
‘ cannot  legally  make  any  Exceptions  concerning  the  Errors  in  the 
‘ Indiament,  without  a true  Copy  thereof,  to  compare  with  the  Ad 
‘ againft  Lieutenant-Colonel  Jmi  LHbuns,  and  therefore  I humbly  pray 

* that  you  would  be  pleafed  lb  far  to  do  me  that  Right  in  Point  of  Life 

* that  1 may  have  a true  Copy  thereof,  3nd  I (hall  ipeedrly  prefent  mv  Ex- 

* eeptions  under  my  Hand,  and  thankfully  remain,  ! 

4 Your  Lordftiip’s  moil  humble  Servant, 

...  , . , , . * * John  Ln.nt7RN.* 

Which  Letter  being  delivered  by  ofte  of  the  Officers,  as  the  Judge  was 
r.t  Dinner;  as  foon  as  the  Court  fat  again,  the  Prifoner,  comfarv  to  his 
Expectation,  was  Called  to  the  Bar  again,  and  Mr.  Zee,  the  Clerk  of  the 
Court,  profil'd  very  hard  to  him  to  plead  lo  the  Indiflmenr,  Guilty  or 
Not  Guilty:  But  the  Prifoner  at  the  Bar  applying  himfelf  to  the  Lord 
Chief-Baron  IVyhle,  very  much  wondered  why  he  fhould  be  called  to  the 
Bar  any  more,  before  he  had  enjoyed  the  Benefit  of  their  own  Order,  for 
a Copy  of  his  Indictment,  and  the  Aflignation  of  learned  Counfel  in  the 
Law  to  confult  with.  Judge  Warburton  with  fomc  Heat  falls  upon  the 
Prifoncr,  and  undervalues  the  Works  of  that  learned  Man  in  the  Law  of 
England,  Sir  Edward  Coke,  and  the  Parliament’s  Orders,  that  had  can  fed 
his  fecond,  third,  and  fourth  Part  of  his  Inflitutes  to  be  printed ; and 
highly  extols  the  Abfohitcncfs  of  Parliaments.  Upon  which  the  Prifoner 
at  the  Bar  replies  with  a great  deal  of  Zeal,  Earneitnefs,  Rcafon,  Undcr- 
ftanding,  and  Length  of  Time.  And  after  a long  and  tedious  Strugelin^, 
he  could  obtain  no  more  that  Night,  but  a lame  Order  to  have  Counfel 
ailigned  him  only  to  one  individual  Point.  And  taking  out  the  Order  by 
his  Friends  the  next  Morning,  being  Thurfday,  July  14,  1653,  he  lent  a 
Letter  to  the  Court,  the  true  Copy  of  which  thus  followcth  : 

For  the  Right  Honourable  the  Lord  Chief-Baron  TVylde,  and  the  reft  of 
the  Honourable  Bench,  for  the  Gaol  Delivery  of  tile  Old  Bal/.-y, 

My  Lord, 


« tition  heretofore  prefented  to  the  Parli.inicnt,  by  011c  Jofsah  Primate,  of 

* London,  Lcathcrlcll'.r,  as  by  the  due  Proceedings  had  upon  the  faid  Pe- 
« tition,  and  the  Judgment  thereupon  given  at  large  nppearcth  : Be  it 
« therefore  cuadled  by  this  prefent  Parliament,  and' by  the  Authority  of 
« the  lame.  That  the  Fine  of  three  thoufand  Pounds  impofed  upon  the 
*faid  John  Lilhurn,  to  the  Ufe  of  the  Commonwealth,  by  the  judgment 

* aforefaid,  (hall  be  forthwith  levied  by  due  Procefi  of  Law,  to  the  Ufc 
« o!  the  Commonwealth  accordingly.  AnJ  be  it  further  enadled.  That 

* the  Sum  of  two  thoufand  Pounds  impofed  by  the  faid  Judgment  upon 

* the  laid  John  Lilhurn,  to  be  paid  to  Sir  Arthur  ILjlerig  for  Damages, 
‘ and  the  Sum  ot  two  thoufand  Pounds  like  wile  impofed  by  the  laid  Jndg- 

* merit  upon  the  Lid  John  Lilhurn,  to  be  paid  tu  James  Ruffel,  Edward 

* IVinflow,  IVilliam  ATolitti , and  Arthur  Squib,  in  the  faid  Judgment 
« named  ; that  is  to  fay,  to  each  of  them  live  hundred  Pounds  for  their 
« Damage?,  fhall  be  forthwith  paid  accordingly:  And  that  the  faid  Sir 
‘ Arthur  Hajlnig , James  Ruffe! , Edward  IVhj'-.w,  IVillia-n  Mdins , and 

* A'thur  Squib,  tneir  Executors  and  Adminiftrators,  (hull  have  the  like 
‘ Remedy  anJ  Proceedings  at  Law  rcfpe&ively  againft  the  faid  J.I.n  Lil- 
« burn,  his  Heirs,  Executors,  Adminiftrators,  and  Alligns,  for  the  Re- 
‘ covery  of  the  rrl'pcclivc  Sums  fo  given  to  them  by  the  find  Judgment,  as 
« if  the  faid  rcfpecEive  Sums  had  been  due  by  fevera!  Recognizances  in.  the 
‘ Nature  of  a Statute  Staple,  acknowledg'd  unto  them  levcrally  by  the 

* hid  John  Lilhurn,  upon  the  laid  15th  D:y  of  January,  in  the  Year  of 
« our  Lord  1631.  And  be  it  iikewile  enabled  by  the  Authority  aforefaid, 
« That  the  faid  John  LHhum  ftulJ,  within  twenty  Days,  to  be  accounted 
‘ from  the  faid  1 5th  Day  of  January,  1651,  depart  out  of  England,  Scot- 
‘ land,  belaud,  and  the  Iflandi,  Territories,  and  Dominions  thereof: 

* And  in  cafe  the  faid  John  Lilhurn,  at  any  time  alter  the  Expiration  of  the 
‘ laid  twenty  Days,  to  be  accounted  as  afore  find,  (hall  be  found,  or  fttall 

* be  remaining  within  England,  Scotland,  Inland,  or  within  any  of  the 
‘ Blands,  Territories,  or  Dominions  thereof;  the  faid  John  Li  lb  urn  fliall 

* be,  and  is  hereby  adjudged  a Felon,  and  (ball  be  executed  as  a Felon, 
‘ without  Benefit  ot  Clergy.  And  it  is  laftly  enacted,  by  the  Authority 

* aforefaid,  That  all,  and  every  Pcrfon  and  Perfons,  who  fliall,  after  the 
‘ Expiration  of  the  Ibid  twenty  Days,  wittingly  relieve,  harbour,  orcon- 
‘ ceal  the  Lid  John  Lilhurn,  he  being  in  England,  Scotland,  or  Ireland,  or 
» any  the  Territories,  Blands,  or  Dominions  thereof,  fliall  be  hereby  ad- 

* judged  acccfi'nry  of  Felony  after  the  Fact.  And  all  Judges,  Juftices, 
‘ Mayors,  Bail  ins,  Sheriffs,  and  alt  other  Officers,  as  well  Military  as 
1 Civil,  in  their  rclpeflive  Places,  are  hereby  required  to  be  aiding  and 
« affifting  in  apprehending  the  faid  John  LHhum,  and  in  putting  this  Act 

* in  due  Execution.' 

Friday,  the  30th  of  January,  16,1.  Ordered  by  the  Patliament,  That 
this  Act  be  forthwith  printed  and  pubtiflied. 

Henry  Sahel!,  Cleric.  Parliament!. 

Eut  the  faid  Joint  Lilhurn  returning  to  his  native  Country  in  June , 1653, 
was  apprehended,  and  committed  to  Newgate,  as  appears  by  the  following 
Mittimus : 

The  (illegal)  Mittimus  cf  the  Lord  Mayor . 


" Whereas  it  was  enacted  by  a late  Ad  of  Parliament,  (entitled.  An 
“ Act  for  the  Execution  tf  a Judgment  given  in  Parliament  againjl  Lieutenant- 
“ Colonel  John  Lilhurn ) That  the  laid  John  Lilhurn  ihould,  within  twenty 
“ Days,  to  be  accounted  from  the  15th  Day  of  January,  1651,  depart 
“ out  of  England,  Scotland,  Ireland,  and  the  Blands,  Territories,  and  Do- 
minions  thereof:  And  that  in  cafe  the  laid  John  Lilhurn,  at  any  Time 
“ after  the  Expiration  of  the  laid  twenty  Day?,  to  be  accounted  as  afore-  I 
“ faid,  (hould  be  found,  ot  fhould  be  remaining  within  England,  Scotland, 

“ Ireland,  or  within  any  of  the  Blands,  Territories,  or  Dominions  there- 
“ of ; the  faid  John  Lilhurn  is  hereby  adjudged  a Felon , and  to  be  executed  as 
u a Felon,  as  in  the  faid  A61  was  mentioned  : And  whereas  the  faid  John 
“ Lilhurn  hath  been  remaining,  and  found  fince  the  Expiration  of  the  laid 
“ twenty  Days,  within  the  Liberties  of  the  City  of  London,  in  theCom- 
u njcnw'ealth  of  England,  contrary  to  the  laid  Ad  : Thefe  arc  therefore, 

“ in  the  Name  of  the  Keepers  of  the  Liberties  of  England,  by  Authority  qf 
“ Parliament,  to  will  and  require  you  forthwith,  upon  Receipt  hereof, 

“ to  receive  into  your  Cuftody  the  Body  of  the  faid  John  Lilhurn,  whom 
,l  1 fond  unto  you  herewith  for  the  Felony  aforefaid,  and  him  fafely  to 
**  keep,  11r.nl  he  fliall  he  delivered  by  due  Courfe  of  Law  ; and  this  (hall 
1*  be  your  Warrant.”  Given  under  my  Hand  and  Seal,  dated  this  16th 
•Day  of  June,  in'tlie  Year  of  our  Lord  1653, 

*othc  Keep,  ns  of  the  Gaol  o f Xewgate.  John  Fowl Mayor. 

Before  the  St  Cons  began,  'John  Lilhurn  petitioned  the  Parliament,  but 
they  taking  no  Notice  of  his  Petition,  he  was  brought  to  his  Trial,  July 
as  follows; 


y j ‘ VOUCHSAFE  me  Liberty  to  acquaint  you,  that  immediately 
rt  ‘ v my  getting  to  my  Lodging  in  Newgate,  1 difoatched  away 
‘ Bearer,  Mr.  Overton,  with  another  Friend,  to  the  Court  for  tbei, 
e I « der,  which  was  given  unto  them  ; and  bv  it  Mr.  Serjeant  Glvtni. 


-ly  upon 

away  this 

...  , . 1 for  (heir  Or- 

der, which  was  given  unto  them  ; and  by  it  Mr.  Serjeant  Glynn,  Mr. 
Serjeant  Earl,  Mr,  Maynard,  Mr.  Hales,  Mr.  TvJijden,  Mr.  Hylic, 
Mr.  Chute,  and  Mr.  Nor  bury,  fhould  be  ailigned  ol  Counfel  with  John 
Lilhurn,  Gentleman,  to  advile  with  him,  whether  he  ihall  infill  upon 
his  Plea  in  Law,  or  whether  he  be  the  fame  Jtbn  LUbaru  named  in  the 
A&,  or  not,  before  ten  of  the  Clock  To-morrow  in  the  Forenoon.  Sir, 
the  Parties  who  took  the  Order,  pnfled  away  to  feck  the  Counfel,  and 
Ipent  feveral  Hours,  but  could  find  none  of  them  but  Mr.  Maynard, 
who  was  fick  ; and  Mr.  Chute , who  was  juft  a-going  out  of  Town  : 
And  belides,  my  Lord,  give  me  Leave  to  acquaint  your  Honour,  that 
in  a private  Way,  I huve  got  the  Opinion  ol  fomc  well  verfed  in  die 
Law,  and  really,  myLord,  when  they  read  the  OtJer  of  the  Court, 
and  are  told,  that  I cannot  get  a Copy  of  the  Indi£lmenr,  thee  ftand 
amazed  at  it,  and  know  not  what  to  advife  : Therefore,  firin’  that 
really  and  in  ferioufttvls  I have  done  the  tumoft  to  get  die  Advice  of 
Counfel  according  to  the  fiid  OtJer,  end  cannot  obtain  it  to  any  pur- 
pole;  neither  can  tbofe  that  arc  wiiiing  privately  to  help  me,  Jo 
inc  any  good  (a»  they  fay)  for  want  of  me  Copy  of  the  Indictment, 
which  they  lay  in  Law  and  Rcafon  ought  not  to  be  denied 
to  me ; therefore  1 humbly  continue  my  Suit  to  your  Ho- 

* nour. 
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• the  Vonour.We  Bench,  tint  youwmlJ  not 

• titles* from  m,.  that  am  no  Lawyer,  in  in  .Wol"*  unprecedented  enfe 

• JihSsa  I h « no  foollieps  at  ail  .0  tre.d  in,  or  >nY  o*«  t».*t  to  *.lk 
< hv,'V.nt  only  the  nature!  melon  of  on  ignorant  and  il'KraMo  i\Un  li n tb 

• pkatefc  n.irtof  the  Lent  of  E* gUmd.  And  tbcrelore  do  nraft hombly  pray 

• Lj  beteccH  yout  Honour,  end  ,i,e  honourable  Bench,  us  you  am  Chrll- 

• and  men  of  honour  ami  cmfeience,  ,0  afford  me  . Copy  of  m, 

■ InJiament,  and  time  till  the  next  htffions.  to  eonfult  with  the  Counlel 
« ,hlt  y0u  have  nffigned  me  : for  which  favour  and  juttice,  i Ciall  be  very' 

• much  obliged  to  remain, 

v 4 Yours  in  futurity  and  beertinefs  toferve  you, 

Newgale.  / ' , jOHS  LlLBfRS.’ 

JaJj  14,  x«i 3-  . * _ 

But  for  -II  the  aforefaid  Letter,  he  was  called  to  the  Bar  upon  Tburfdy 
in  the  Forenoon,  when-  he  again  ftrugglcd  very  wrneflly  tor  a Copy  ot  his 
lmliftmrnt,  a;  his  right  by  Law  ; ami  the  Lord  Chicf-Baron  Ifybt •fitting 
unm,  the  Bench,  thx  Recorder  and  the  Prifoncr  had  a long  and  hot  en- 
counter each  with  other;  and  about  two  a-clock  in  the  afternoon  the 
Prifoncr  was  difmiffcd,  with  a promife  of  the  Copy  of  his  Indictment,  being 
thereupon  ordered  to  bring  in  his  Exceptions  by  twoa-clock  the  next  day 
in  the  af  ernoon  : but  the  Prifoncr,  kvcral  hours  after  his  dilmifiion,  ap- 
prehending himfclf  wronged  with  thole  delays  or  denials  (of  right  and jui- 
ticej  that  were  pul  upon  him,  writ  a third  Letter,  the  Copy  of  which  thus 
followeth : 


Tor  the  Right  Honourable  the  Lord  Chief-Baron  JPjtde,  and  the  Honour- 
able the  Court  of  Gaol-delivery,  fitting  in  the  Oid-Bmley , thefe  humbly 
with  fpeed  prefent. 

* T Stand  amazed  whm  I am  denied  a Copy  of  my  Indictment,  which 
4 1 I apprehended  the  Court  granted  me  at  the  Bar  as  my  right  ; I hid 

* therefore  fi  nd  my  father  and  father-in-law,  with  my  brother-in-law,  und 
‘ my  coiihn-vccnian,  humbly  to  delire  it  as  my  right,  but  they  returned  me 
4 your  denial  of  it:  in  which  regard,  in  all  humility,  tho’  much  ol  my 
4 time  be  expired,  I have  by  chefe  few  lines  once  again  fcnt  my  .father  and 
‘ brother  to  wait  upon  you  for  a Copy  of  it  (to  leave  you  without  excufe), 

* which  i-  my abfolute  right  by  Law  ; and  do  therefore  humbly  imrtat  y ou 

* it  may  be  fent  tome  prcfoitiv,  without  which  1 am  not  bound  in  Law 

* to  draw  lip  a Pita,  nor  cannot.  But  il  1 mull  be  murdered  and  dellrny. 

* ed  without  Law,  my  innocent  blood  be  upon  the  heads  ol  thole  that  (hail 
4 be  guilty  of  it,  by  will  to  take  it  from  me.  So  humbly  craving  your 

* Lordlhip’s  legal,  fpeedy,  and  jull  anfwcr,  I reft 

‘ Year  LardJI.il' I m»Jl  bumble  Servant,  fa 

-naffer,  **  m.  >«»  ‘ fir  ~g> , 

raft  5 a-clock  it  night.  * cf  England1!  fundamental  Lawi  and 

4 Liberties, 

‘ JoHtf  LttBURN. 


tying  no  benefit  by  the  Lid  letter,  the  next  morning,  -being 
s father  went  to  the  Lord  Chief-Baron’s  Chamber ; but  hr  bc- 


But  recciv 

Friday,  his  l->uu  *»>-■•.  ....  - — - 

jng  preparing  to  go  out  of  Town,  he  could  not  be.  pc  rail  tied  to  I peak 
him.  After  which,  the  old  Gentleman  came  back  to  the  OU- Bailey,  to 
complain  of  his  foil’s  hard  ufage  ; and  from  them  with  a miflenger  went 
back  again  to  the  Lord  Chief-Baron’s  Chamber,  and  from  thence  to  At- 
torney-General Pride'll.*'*  Chamber,  to  get  a Warrant  from  him  to  enjoy 
the  Copy  of  the  Indiclment  : and  then  coming  to  the  Coui t again,  abjut 
ten  of  the  dock  he  received  it  from  the  hand  of  Mr.  Lee ; the  k-opy  where- 
of thus  followeth : 


At  the  Seflions  of  Peace  held  for  the  City  of  London,  at  Juftice-Hall  in  the 
OU- Bailey,  now  fitting,  this  prefent  i6th  day  of  July,  1653. 

* Lcndin,Jf.  rF'HE  Jurors  for  the  Keepers  of  the  Liberty  of  England,  by 

* authority  of  Parliament,  upon  their  Oaths  do  prefent,  that 
‘ in,  and  by  a Statute  made  in  the  Parliament  of  this  Commonwealth  of 
1 England, Golden  at  IVejlmiuJItr,  in  the  County  of  Mida'tftx , the  30th  of 

* January,  in  the  year  of  our  Lord,  1651,  intiiled  An  Ail  for  the  cat.ution  of 
1 a judgment  given  in  Parham  til  again'/  Lieut.  Col.  Joliir  LilUurn  ; it  wascii- 


1 a&ed*  by  the  Lid  Pailiarnem,  amity  the  authority  of  the  fame,  that  the 
* laid  John  Lilburn  fhould  (within  twenty  days,  to  be  accounted  from  the 


his  Indiclment  the  day  before,  being  Thirfiay,  about  two  a-;  lock  in  ihe 
afternoon  ; yet  it  was  ten  a-clock  upon  Fitly  forenoon.  Inf  ire  he  coulij 
get  it.  And  at  two  a-clock  in  the  afternoon  upon  roc  iaid  Friday,  he  was 
to  appear  at  the  Bar ; and  all  his  work,  upon  the  fcriou*.  viewing  the  In. 
dictmenc,  was  to  begin  a- new,  fo  that  i:  was  impo.Tibie  ih..t  in  tbiea  or 
four  hours  time  he  could  be  ready.  And  i nr  re  lore  his  father  and  Mr. 
Overton  prefs'd  the  Court  to  give  hiortime  till  the  next  morning,  being 
Saturday  the  1 6th  of  July,  to  make  ini  Exceptions  ready,  and  put  them  in  ; 
but  it  would  no  ways  be  granted,  nor  no  longer  time  than  two  h U'S  to  i.e 
'added  to  the  former.  At  the  underfUnmn^  of  which,  he  intrrateil  hi»fa„ 
ther-in-law,  and  Mr.  fhamat  Prln.t,  to  go  down  to  tne  Court  again,  ani 
tell  them  that  it  was  altogether  impoflsblc  shat  the  Prilbncr  could  moke  his 
Exceptions  ready  by  four  a-clock  in  the  afternoon  of  the  laid  Friday , it  be., 
ing-ten  in  the  forenoon,  before  lie  could  get  the  Copy  of  the  Indictment  j 
although  it  was  their  order,  that  he  Humid  have  had  it  by  two  a-clock  in 
the  afternoon  the  day  before:  and  therefore  they  preffed  hard  at  the  Bar  to 
the  Court,  to  have  till  the  next  morning,  being  Saturday,  fur  the  Prilbncr 
to  bring  in  hir  Exceptions ; but  they  alio  returned  with  a Negative.  The 
Prifoncr  and  fuch  as  he  had  at  work,  followed  his  papers  as  for  their  hves* 
and  shout  fix  or  fcvec  at  night,  came  the  mclTcnacra  from  the  Court  for 
Mr.  Lilburn  the  Prifoncr,  who  being  come  to  the  Bar,  Mr.  Lee,  the  Clerk, 
prefled  him  again  to  plead  guilty  or  ret  guilty  to  the  laid  Indiclment ; but 
the  Prifoncr  little  regarding  him,  addreued  himfclf  to  the  Lord-Mayor,  as 
thetben  Pnrfident  of  the  Court,  and  gave  him  an  exact  Narrative  of  what 
delays  he  had  had  about  the  getting  of  the  Copy  of  the  Iruliftment ; being 
delayed  from  two  a-clock  in  the  afternoon  upon  Tiurjday , till  ten  a-clock  | 
in  the  forenoon  that  prelent  Friday:  and  that  as  foon  as  he  haJ  got  it,  lie 
had  taken  all  tile  pains,  and  ufed  all  the  itiJullry,  that  it  was  poffibicto  be 
exprclcd  front  an  ignorant  man  in  the  fyrnmliiies  and  niceties  of  the  Law 
of  Lnglat.d.  That  isc  had  lent  fcvcral  nwtlei-.gers  tmly  to  Jvi;'ia:nt  the 
Court,  that  he  could  not  |u.flibly  gel  the  laid  Exceptions  idiberately  per- 
fected before  the  morrow  morning,  being  Saturday.  That  titty  were 
weighty  things,  and  the  failing  In  one  word, might  colt  him  Ins  life.  That 
he  was  ( wlicii  Mr.  Ihifo  came  for  him ) bu:  newly  begun  to  read, examine, 
and  compare  the  ingioiled  copy  with  the  original,  10  fee  whether  there  was 
any  fault  in  it  or  no  ; that  he  nothing  nigh  hid  read  over  one  quarter  of  it, 
when  he  was  called  away  to  come  to  the  Court.  That  lie  hoj.c.l  they  would 
not  compel  him  to  put  in  ur.corrctfcd  Exceptions  for  Ins  life,  rlpccialljr 
feeing  the  miituke  of  one  word  might  d<  it toy  him,  and  e.fpcitslly  feeing 
procruftinaiion  of  lime  was  no  part  of  his  fauit,  but  the  Conn's  only  and 
i'olcly,  who  had  cau ftlefsi y (pent  fo  much  time,  before  they  would  givw  him 
that,  the  Copy  of  his  Indictment,  which  was  in  Law  (he  having  already 
made  his  verbal  Exceptions)  fo  cflcmially  and  legally  Ins  right,  and  with- 
out which  he  neither  was  bound,  nor  could  make  legally  and  formally  in 
Law  his  Exceptions  agamft  the  Indiiflmciu  read  unto  him  in  Court.  And 
therefore  humbly  prayed,  that  he  might  enjoy  the  honourable  Couit’s  fa- 
vour till  to-morrow  morning,  to  make  them  ready,  and  put  them  in: 
which  being  granted,  he  the  Prifoncr  departed  to  his  lodging,  and  polled 
away  to  fcvcral  of  his  Counfcl,  fume  of  which  coinin'?  to  him  that  flight, 
be  had  a large  difeourfe  with  them,  and  they  read  much  of  his  papers,  ami 
very  highly  approved  pf  hts  Excrptions ; but  withal  told  hini,  he  had  fal- 
len far  llwri  in  demanding  his  right  and  due. 

So  upon  Saturday,  about  eight  a-clock  in  the  forenoon,  he  was  brought  1 
to  the  Bar  again,  and  he  was  prefled  again  by  Mr.  Lee,  to  picad,  guilty,  or 
t guilty,  to  the  Indictment. 

But  Mr.  Lilburn,  the  Prilbncr  at  the  Bar,  regarded  nor  him,  but  addref- 
fed  himfclf  to  the  Lord-Mayor  and  the  Cuutt,  acquainting  thtm  where  they 
left  olF  the  lull  night;  and  that  in  obedience  to  their  commands,  he  lnd 
brought  in  his  Exceptions  again!!  the  fufficicncy  of  lire  InJidtmcnt  read 
unto  him  in  the  Court,  fairly  ingrofled  in  Parchment  according  to  Law, 
and  humbly  prayed  that  it  might  be  accepted,  recorded  and  read  : lb  hand- 
ing it  into  the  Court,  the  Recorder,  Mr.  Steele,  t»i  k it  in  his  hand,  look- 
ed open  it,  and  Lid,  Mr.  Lilburn , this  is  not  under  yout  Counfrl’s  lu  nds.  | 

Mr.  Liilurn.  No,  S<r,  it  is  no:,  1 am  fare  finne  of  them  tell  ir.c  it  needs 
not;  but  it  is  under  my  own  hand,  and  I mutt  and  will  juftify,  and  make 
good  thofc  Exceptions  with  my  life. 

Rearder.  YV  herelorc  did  we  affign  Counfe!  ? One  caufir  was,  ifiat  they 


* ijthihiy  of  January,  1651)  depart  out  of  England,  Scotland,  Ireland,  and 

* the  Iflands,  Territories  and  Dominions  thereof.  And  in  cafe  the  fxid 

* Join  Liilurn,  at  any  time  -ftcr  the  expiration  of  the  faid  twenty  days,  to 
1 be  accounted  as  aforeiaid,  fhould  be  found,  or  (hould  be  remaining  with- 
‘ in  England,  Scotland,  Inland,  or  within  any  of  the  Iflands,  Territories  or 

* Dominions  thereof;  the  find  J- bn  Lilburn  Ihou Id  be,  and  was  thereby 

* adjudged  a Felon,  and  (houl-J  be  executed  as  a Felon  without  benefit  of 

* Clergy.  And  it  was  alio  enabled  by  the  authority  aforefaid,  that  all  and 

* every  perfon  and  perfons,  who  fhould,  after  the  expiration  of  the  faid 

* twenty  days,  wittingly  relieve,  harbour,  or  conceal  the  faid  John  Lit- 

* bum,  he  being  in  England,  Sntlemd,  or  Ireland,  or  any  the  Territories, 
*-l(lands,  or  Dominions  thereof,  fhould  be  thereby  adjudged  acccflaryof 


1 Felony  after  the  fact.  And  all’Judges,  Juftices,  Mayors,  Bailiffs,  Shc- 
« tifl-c,  and  all  other  Officers,  as  well  Military  as  Civil,  in  their  refpeblive 


mieht  fign  your  Exceptions. 
Lilburn.  Mj  ' 


* places,  are  thereby  required  to  he  aiding  and  affifting  in  apprehending 

* the  faid  John  Li. burn,  and  in  putting  the  faid  Aft  in  due  execution,  as  in 
‘ and  by  the  Lid  Act  of  Parliament  appeareth.  And  that  the  faid  John 

* Lilburn,  late  of  Lsud.n,  Gentleman,  the  Statute  aforefaid  not  weighing, 
‘ nor  the  Punifhmcnts  therein  contained  any  whit  fearing,  after  the  cxpi- 

* ration  of  the  laid  twenty  days,  to  be  accounted  from  the  faid  15th  day  of 

* January,  1651,  as  aforefaid,  to-wit,  the  15th  day  of  Jure,  jnthe  >earof 


* our  Lord,  1653,  was  found,  and  was  fdonioufly  remaining  within  Eng- 
‘ land  aforefaid ; that  is  to  fay,  at  London,  to-wit,  in  the  Parifh  of  Giles 


4 without  Cripphgat: , in  the  YVlird  ct  Crijipbga:/,  Lsnucn aforefaid,  againli 
» the  form  of  the  Statute  aforefaid,  and  agamft  the  public  peace,  lAt.’ 

Sadler. 

And  bringing  it  to  his  fon,  who,  with  the  beft  Counfel  that  he  had, 
reading  it,  his  work  was  all  of-new  to  begin  again  j fo  that  he  was  forced 
firft  to  poft  away  his  own  father  and  others,  to  let  the  Court  know,  that 

although  it  was  their  order  in  Court,  that  he  IhouJd  have  had  the  Copy  of  I 1651  ; So  that,'  my  Lord,  here 


,1)  Lord,  with  your  favour  thus ; be  pleafed  to  take  notice, 
(hat  in  your  aligning  me  Counfel,  you  have  only  done  it  to  one  individual 
point ; which  i'  r.ot  only  a*fnate  to  me,  but  alio  to  my  Counfel.  Firjl,  1 u 
me,  in  cooping  me  up  *10  one  plea  for  my  life;  whereas  the  insufficiency 
of  the  Ilidiftment,  and  the  illegal,  contradictory  tilings  upon  which  it  is 
grounded,  and  my  light  in  Law,  leaves  111c  fumcienth1  at  elbow-room  to 
have  plurality  of  Pleas  or  Exceptions  : and  therefore  in  your  affigpiug  me 
Counfel  in  one  point  only  ; if  they  fhould  fet  their  hands  to  krvy  more  but 
that  one  point  alone,  they  evil  me,  they  run  thcmfclvcs  into  Jrn.res  and  dan- 
gers. But,  my  Lord,  they  likewife  tell  me,- if  you,  and  this  honourable 
Court,  pleafe  to  affign  them  of  my  Counfel  at  large,  they  will  not  only 
ftgn  my  Exceptions,  but  will  venture  their  All  at  the  Bar  of  Jullice  to 
maintain  them  to  be  good  Law.  And  not  only  lo,  but  they  tell  me,  and 
bid  me  tell  the  Court,  if  I pleafed,  that  if  they  have  any  uuJcrftiindiiig  m 
the  Law,  and  that  their  Law-books  fpeak  truth,  they  arc  very  confident 
that  all  the  Judges  and  Lawyers  in  England,  put  tog-thei  in  one,  Hull  tuver 
be  able,  while  they  breathe,  to  draw  up  a legal  I m.f£hpcnt  upon  the  Act  of 
Baniftimcnt  of  the  30th  of  Jer.uury,  165 1 , and  the  Votes  prjudgmer.t  (as  ’11s  . 
call.d)  of  the  15th  of  Jar.ua  y,  1051,  upon  which  it  is  giounded,  if  thelkj| 
printed  copies  of  them  be  true  copies ; bccaufc,  my  Lo.d,  they  Ly,  ajuJg,4 
ment,  and  the  execution  of  a judgment,  ought  to  be  like  u pair  of  lmien* 
tures  exactly  even  in  all  things,  the  one  neither  to  be  above  r.or  below  tit* 
other,  but  even  with  it  in  xU  circumftaiices  > but  in  ’tlic  pretended  judg^ 
ment,  and  the  Aft  for  execution  thereof,  there  arc  thefe  three  eilentia!  dit* 
ferences : 

Firjl , The  judgment  (as  it’s  called)  faith,  Li  urenant-Colonel  Jt-A 
LUburrs  fl'.all  be  bvmifticd  and  depart  out  of  England,  within  thin,  day* 
next  after  the  faid  15th  day  of  January,  l6;l  ; but  the  Awl  lor 
ccuting  the  faid  Judgment,  exprcisly  faith,  he  lhall  not  ftav  tn 
band  above  twenty  days  next  after  the  faid  15th  day  ofi 

r ’ ‘ ten  dr.ys  difference  betwixt 

Ju'g^l 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


(361)  1633-  fir  returning  from  Bimifiment.  (362) 

Judgment  iriclf,  and  tin:'  Act  for  the  pretended  execution  thereof  j which  teenu  Adolph,  t,  that  valiant  and  wife  late  King  ef  Swubn ; that  olthour'i 
makes  an  cfieutial  nullity  in  it,  and  ail  proceedings  that  arc  founded  he  wn  a moll  expert  Soldier,  yet  in  xll  difficult  and  knotty  enterpr:  •'  •, 
. upon  it.  * that  hr  did  endeavour  to  undertake,  he  would  cr’.lall  his  aide,  d>ict.  ct 

SmnMy , The  pretended  Judgment  b.tnifhcth  one  T.icutcnsnr-Colonc!  and  understanding  Officers  together.  And  bccaufe,  as  S n.v.  * ith,  two 
Jtbn  Liloan  outef  £ inland,  Hatk' hi,  and  .•Ireland,  and  the  1 (limit  and  is  better  than  onc,*anJ  a three-fold  cord  is  not  cafiiy  broker.  hr  woi.U 
Territories  thereunto  belonging,  but  baniflu-ih  him  not  in  the  lead  out  of  advile  and  cornu!:  with  them  all  : but  yet,  bring  dr  was,  and  r;\|  . 

their  Dominions ; fa  that  Tf'-u  i being  ft  ltd,  difiiitguHhed,  and  denomi-  hrnd  hlmfclf  moll  concerned,  and  had  the  far  grriieJ*  (V-cfc  to  advrnt'.rr 
r.ated  in  Law  to  be  a Dr-miu -ip,  tn.-  laid  bam.lhvi  Lieutenant-Colonel  in  the  atFa.r  he  event  about,  tie  woul  i not  xbfuiutely  be  i:cd  up  ;n  evt,  t 
jiba  Lila  uni,  by  any  v/ohl-  (.Qhtxircd  in  the  fait.  mihirg  Votestrr  Juilg-  puncliHo  to  tbeir  advice;  but  bcinc  a very  wife,  rightcou*,  jufi,  ai.J 
men:,  might  legally  and  fecureiy  have  lived  in  IRt.lt  t ailjiis  days.  Hut  withal  valiant  man,  it  is  therefore  (lid  of  him,  w een  he  ha.!  rivard  with 
then  comes  the  laid  Act  of  January  30th,  1651,  which  is  called  An  Act  mature  deliberation  all  their  advices,  he  would  after  that,  with  a 1 nrus 
for  the  execution  of  the  fail  Judgment  of  the  r 5’h  of  January,  1651,  cor ful ration  with  his  own  rcafon  and  underfunding,  draw  his  own  Life- 
given  in  Parliament  again#  Licutcnaut-Coloncl  Jtbn  Lilian,  and  it  ba-  fences  and  conclufions,  and  with  mettle  and  gallantry  put  them  only  in 
nifhetb  the  f-i-l  Lieu  tenant- Colonel  out  of  Enil.mil,  Seot.’an,/,  Inland,  and  execution..  Even  lb,  my  Lord,  my  Life  being  at  (hire,  although  1 ha'  e 
the  Ifi.ir.iis,  Territories  and  Dominions  thereof  1 fo  that  here  is  a main  a little  competency  of  untlcrll-niling,  and  mettle  enough  to  execute 
eCential  difference  betwixt  the  pretended  Judgment,  and  the  Act  for  the  j thing  yet  being  *1  am  ignorant  of  the  punctilios,  formalities  or  pr.- 
execution  there*'!'.  " port  of  the  Law ; and  being  that  the  Scripture  faith,  IFe  U him  *hc:  it 

The  third  difference  betwixt  them  is  this  ; the  pretended  Judgment  of  I e/m/,  for  two  is  better  than  one,  and  a thrce-iald  cord  is  notcalUy  br  j.cn  ; 
the  1 5th  of  Junv.n  y,  1651,  faith.  That  if  tiie  faid  banilhed  Lieutenant-  I on  thofc  confiderations  I am  defirous  to  con  ful  c with  learned  Coy  t. 'ft!  in 
Colonel  Jib-.  L’ll urn  fhali  return  into  J.vyhnJ,  tic.  at  any  time  alter  the  I the  Law,  cfpecially  fince  it  is  my  right  by  Law  fo  to  do.  But  1 doaflure 
expiration  ot  the  faid  thirty  dart,  he  fiiali  be  proceeded  again!!  as  a Felon,  | you,  my  Lord,  feeing  God  hath  endowed  me  with  a good  proportion  of 
and  Hull  fuller  death  accordingly.  . judgment  and  tinderftaniiing  to  difeem  of  things,  and  feeing  my  adventure 

But  ihe  laid  pretended  Act  of  the- 30th  of  January,  1651,  made  on  is  ibundamly  the  greateft,  I will  not  abfolute'Iy  be  tied  up  to  follc-w  mr 
prctmcc  fnr'the  a cmion  thereof,  oxjntf'.'.v  faith,  L v w..y  of  addition,  Counfcls  advice  i:i  all  thing',  neither  wiil  L do  it,  uillefs  1 like  ii  very 
tlut  if  the  faid  L Cel.  J-.ba  Li  four  u (Lull  return  into  E'jl.nd,  tic.  1 well;  but  in  mod  knotty,  difficult  and  high  cafc«,  that  i«  n it  i.uV  foe 
after  his  baniihmeiit,  h:  lhall  be,  and  re  hereby  adjudged  a Felon,  and  them  too  deeply  to  engage  in,  for  Cc ar  of  their  own  ruin,  and  Jnv  xbfoli.re 
ftiall  he  executed  as  a Felon,  without  benefit  cf  Clergy ; fo  thar,  my  inability  in  any  proportionable  meafure  to  requite  them  ; I will  therefore 
I. old,  they  fay  it  is  impoffiblc  to  draw  up  illegal  Indictment  upon  the  1 draw  my  inference  and  tonciufions  fre-m  their  advice  and  counlcl.  and 
tore-pwiftmoed  coirfradiUm : A-L  Votes,  or  pretended  judgment.  manage  them  mvfclf  in  my  own  wayv  for  the  fafety  ar.d  prelbrvntion  of  my 

Me  Rtatdr.  Well  then.  Mi .Lilburn,  feeing  your  CounfcI  are  fo  own  life.  And  therefore,'  my  Lord,  l.pray  you  again  ro  accept  uf  .mv  Lx- 
willing,  r.s  you  (ay  they  are,  to  fign  your  Exceptions  for  good  Law,  the  ceptions  unde.-  my  own  han  i|  without  any  more  ado,  that  fo  we  maj-Ypire- 
Courc  will  give  you  time  till  fix  of  the  clock  at  night,  to  get  their  hands  dily  come  to  fomc  ifltic  of  this  tedious,  jangling  bufinefs. 
to  it,  and  v.  ill  sfiign  you  Count'd  at  large.  Unto  which  Mr.  Lilburn  ~ R tender.  Mr.  I.-Jb-.rn,  1 tell  you  again,  the  Couft  will  not,  nor  can. 
replied.  My  Lord.  1 4m  put  upon  a great  fiiyight.  not  receive  your  Exceptions  without  being  fign-d  by  vour  Cour.fd ; and 

ft’jf,  Li  tlul  tht  Scflmns  are  holden  a week  after  they  (hould  tifually  therefore  to  enable  you  to  procure  their  hands,  we  wiil  give  you  an  order 
have  t>«cn  held;  hy  means  of  which  length  of  time,  nv>ft  of  the  great  apil  at  lajgc,  that  fo  you  may  fully  be  ready  by  fix  a-clock. 
c he. fell,  able,  and  nivft  learned  Counlcl  .of  England  sire  gone  out  of  Mi.  Lilburn.  My  Lord,  I pray  deliver  the  order Speedily  to  mv  father 
Town.  there  iti  Coun,  left  if  it  be  never  k«  little  delayed,  nty  Counlcl  be  all  uonc 

Sfcvu/ly,  Y<  nr  Honour  and  lire  Court  hath  extiatifled  and  fpent  from  out  of  Town  : which  being  by  the  Court  alien  ted  unto,  the  Copy  u?  ihs 
ll'/dn  j.h'y  morning  till  this  hour,  before  you  would  fully  grant  me  that  order  thus  followcth  ; 

which  is  my  al-loluie  right  by  J.aw;  by  means  of  which  delay  of  time,  1 “ L-.tnkt:.  /y  T the  Gao!-dclivsry  of  £)exvgaf,  July  16,  1653.  Mr- 

am  afraid,  1 have  by  tins  loft  all  my  Counlcl,  that  you  have  afiigned  me,  1 4 Serjeant  Glynns,  Mr.  Serjeant  &.rL,  Kir.  Magnet  J,  Mr. 

tlrat  lean  fully  relt  upon,  that  were  in  Town,  when  I namrd  them  for  “ Halt,  Mr.  Tu.ij.au,  Mr.  O', Lit,  Mr.  Chau,  Mr.  and  Mr. 

my  Counfel,  aud  whom,  if  you  plcaftd  to  have  ordered  it  fo,  I could  have  “ Hi  lb,  are  by  this  Court  afugned  ol  Co  unit  I,  with  Jtbn  Lib.-ur  n,  Gent, 
oleen  conferred  with  fince,  though  now  truly,  1 am  afraid  they  are  all  11  to  perfect  his  Plea  in  Law,  and  deliver  the  fame  under  jkelumls  of 
tone  out  of  1 own  upon  the  Circuit;  surd  if  they  be,  is  it  poftibie  that  1 “ them,  or  otic  of  them,  before  fix  of  me  clock  this  day  in  the  afre-r- 

Diould  get  their  hands  to  my  Exceptions  by  fix-a-clock  ? And  therefore  .“noon.”  ‘ S vtiLtR. 

that  we  nuy  delay  no  longer  time  in  this.  'I  rial,  1 befrech  you,  without  'Whereupon  the  Prifoncr  withdrew  to  his  lodgin'.;,  and  being  b.-nu-h* 
or.;,  m ■.  ailo,  .:cc.pt  of  my  own  F.xccptions  under  mv  ow  n hand  : I am  to  jhe  Bar  about  fix  a-clock  at  night.  Mi.  Lee,  tire  Clerk  of  the  Couri, 
foie  i am  the  moll  com.  erned  in  them,  :uiJ  my  life  mu. ft  pay  for  the  faults  prcllcd  fery  hard  to  him,  to  anfwcr  and  pi  red  ta  the  Indictinrr.r.  fully 
in  then- , if  there  be  any..  And  therefore  1 ;•  ay  accept  of  them  without  or  n:: guilty } befides  whom,  flcpt  up  another  Gentleman  in  .tbit  Court, 
tiny  mure  ado,  under  my  own  band  sdonc  : 1 urn  fure  my  Cour.fe!  tell  me,  and  he  in  a mumbling  manner  preft  lomcthing,  as  hard'as  his  flender  ahi- 

y.  ’1  .'i  j'i  in  L.-.-v  to  do  it.  • litics  would  enable  him.  WhcreujKtn  Mr.  urn  demanded  to  know  of 

R- ean.’er.  Well,  Mr.  Libnrn,  in  fhorr,  the  Court  tells  you  they  can-  tips  Lord-Mayor,  what  that  new  ly-cotnc  Gentletnan  was,  that  was  fo  fir 
lii..  in  Law,  nor  will  not  accept  them,  without  your  Counlcl  figtt  them,  afraid  to  fpra'k  out  his  mind,  that  he  could  not  underlbnd  what  ha  faid. 
Li II urn.  Ueally,  Mr.  Rteaiiirr,  you  drive  me  to  very  great  llixights.  Whereupon  anfwcr  was  returned,  it  was  Mr.  Hall,  the  Attorney  of  the 
' i:i  delaying  me  fo  lung  my  right  by"  Law,  before  you  will  fully  grant  it  Dutchy,  who  was  come  thither  to  be  a Prafccutor  for  the  State  orCom- 
rcc  ; it  is  an  appureijt  hiiz.'id,  mid  a very  great  probability  my  (Jounfe!  tnonwcalih. 

arc  already  gone  out  of  Town  : cmf  then  alter  you  have  fo  delayed  me.  Hut  Mr.  Lillurns  chiefcft  bufinefs  being  with  the  Court,  he  accord- 
1 to  tie  me  up  to  an  unncctfiary  and  unrequited  in  Law  PundliHo,  for  me  ingly  applied  hintfelf  to  the  Lord-Mayor  : 

to  get  my  C'ounlijls  hands  to  ray  Exceptions  in  fo  Ihort  a time,  when  in  My  Lord,  I defire  to  give  your  Honour  a true  and  real  account  of  2II 
probability  ii  is  imp  llihle  it  (hull  or  can  be  done.  nty  tranfaftions,  fincc  i was  lalF before  you,  which  is  this!  You  mav 

licfiuvs,  my  Lord -Mayor,  confidcr  of  the  inconveniency  that  Mr.  Re-  remember  at  my  being  laft  at  the  Bar,  I told  you,  1 did  verily  believe  nty 

r rei.r  would  tit  me  to,  which  is  this ; I ftand  here  to  plead  for  my  life,  Counfel  were  all  upon  the  point  of  going  out  of  Town  ; in  which  n grt  J 
I and  1 a ro  cominaiidrel  to  put  in  my  Exceptions  ngainrt  the?  illegality  of  an  I carncflly  intieatcd  you  without  more  delay  to  deliver  your  order  toCmv 
Indictment  read  unto  me,  and  it  may  be,  it  is  evidently  feen,  known,  or  ; father,  that  fo  he  might  not  fall  fhort  of  getting  to  my  Counfel  before 
at  lcaft  believed,  th.it  J have  fcvtral  of  the  now- pre lent  greateft  men  in  • they  were  gone;  but,  my  Lord,  at  my  departure  from  the  Bar,  av  fixm 
Unit, mil  for  tny  grand  and  chicl'dl  advcrfarics-,  and  therefore  to  tie  me  as  1 came  to  my  lodging,  I all  on  poil-halle  difpntchcd  ray  coufm-Ktr- 
up'in  rny  cafe  It  all,  tu  biing  in  any  thing  under  my  Counfcls  hands,  is  uians,  (Large  a .d  Ivilliam  Lilburn,  to  Mr.. A’*  bury,  svho  tht  v foun  l j ,;t 
a fn arc  and  danger  to  me : tor  we  all  know  by  experience,  tny  Lord,  how  1 ready  to  mount  nn  hotfcback,  to  be  gone  out  of  Town,  and  acquaint 
cafv  it  is  for  the  great  men  in  power,  right  or  wrong,  to  rrufti  and  d.ftroy  him  by  svnrd  of  mouth,  with  the  order  tht  Court  had  made.,  to  afli^it  him 
tny  man  that  they  it:  u-d  earned  Jet  inetn&Ivcs  againlt;  and  it  i'  appa-  1 my  CounfcI  at  large:  and  1st-  was  pleafcd,  without  any  delay,  in  hisVi'Jmg 
I rent  their  Imlignaiion  is  hested  fci'en-fold  againft  me  (but  1 mull  avow  habit,  to  haften  to  tnc,  and  (crioufiy  read  over  mv  Exceptions,  and  iivu 
! it,  without  any  the  leal!  juft  ground  or  caufej,  and  it  csnimt  chute  but  them,  and  lb  bid  me  farewcl,  and  is  gone  out  of  Town.  But,  my  Lord, 
burn  in  a very  gre.it  decree  again!}  my  Coutftcliors,  that  fliull  help  me  in  that  which  I defire  your  Honour  to  take  notice  of;  is.  That  if  1 had  ft  w'd 
Law  to  prdierve  my  life,  agiunft  their  inraietl  and  big-fwollcn  malice,  j till  my  father  came  forth  of  the  Court  with  your  order,  I had  totally  loft 
And.  my  Lord,  I am  fine,  aimoft  all  thole  Counfellors  that  "you  have  af-  Mr.  A ’trbury,  and  he  had  abfolutrly  been  gone  out  of  Town  a good 
figned  me,  are  not  only  men  of  great  citxtcs  hut  alfo  n.cn  ol  gnat  pntc-  wb  ile  before  he  could  have  got  to  him. 

lice,  which  i>  uicir  livelihood  ; and  ’tis  polfiblc  my  condition,  before  my  1 Jn  the  fccond  place,  having  fent  my  faid  kinfmen  poft-hafte  bcfi-..v  to 
Trial  is  dune,  will  compel  and  nectffitatc  me  to  Tpcak  that  high,  and  yet  my  CounfcI,  as  footi  as  my  falter  corr.e  with  your  order,  1 polled  l.i  ■* 
legal  language,  that  may  ruin  and  deftroy  my  CounfcI,  either  to  ph-d  and  my  bnnhvr-in-law  away  to  Mr.  Ma  nard;  v.-ith  whom  fpraking  ..t 
it,  «>r  f«  their  hands  lo  ii : and  for  in c to  cxpcclor  dclirc  that  from  them,  *his  own  chamber,  they  found  him  fickly  and  ill,  and  altogether  umit^sd 
«hj*  lhall  apparently  tend  lo  the  ruin  and  ddtiuclion  of  them  and  their  unable  to  come  to  me,  by  reafim  of  that  little  time  he  had  to  f ; 10 
if.  faruilics,  wlirn  Is.tn  in  fuch  a mean,  low,  and  poor conditibn,  s?  that  lam  j Town,  thofc  fevenil  things  he  had  to  do  at  his  chamber-during  hi-.,  li.iy- 
iV  -Cblf  in  no  nanjjirc  in  tl-.tr  Icaft  to  make  them  any  part  of  amends  for  that. , ing,  and  the  weaknefs  of  his  body,  and  the  abfolutc  nveeffity  of  n bc- 
' ruin  or  lei's  they  fl.all  or  may  fuftaiti,  hy  too  deep  ingaging  for  my  pre-  ittjj  at  a place  by  a fix'd  hour,  or  to  run  the  hsurd  of  lofing  fix  huorlreJ 
fervatien,  I were  an  irrational,  uniutt,  heall'v  man  to  do  it.  A*y  Lord,  pound  upon  his  own  ft'irc  : anJ  if  you  doubt  any  thing  ol  iliis  relit:  :n, 
it  is  mv  perfon  at  prd'cnt,now  at  the  Bar,  that  is  n.  h - ward  and  j p.-rdy,  they  are  itcrc  in  Court  to  usclarc  the  truth  of  it  upnn  their  ( )s:!re  • m- 
*r.d  none  elfe.  And,  my  Lord,  1 am  long  finre  robbed  of  all  my  cllate,  fvlvcs.  But,  my  Lord,  though  Mr.  Al-ynmd  c uld  not  well  c am  u» 
by  the  tyrannical  will  and  atbitraty  plealure  of  Sir  Arxlarr  Hajhrig  ; and  me,  yet  he  v.us  pleated  to  liay  at  his  chamber,  till  ray  father  fetch'd  my 
have  long  fince  nothing  left  to  buy  me  hi  cad,  but  what  I borrow.  And,  j I’apri-  sod  Exceptions  fiom  me;  which,  w*rl»  tVrlojfnefc  mdin?.  !re- 
my  Lord,  L have  now  nodilng  to  luic  but  mv  Wife  and  tender  Bjibrs,  and  [ hath  al,fi>  figned  them,  which  I have  now  in  my  hand.  But,  nv,  I'm 
ikm  ; and  to  die  to  tr.r  u gain,  fo  1 bc’nor  fthdt  ft,  a murJerer  of  from  both  tny  Counftllots  cfpecially  Mr  AI  t 1 pr»t.ive  l am 
•t'vfelf:  and,  therefore; -I  b-.fcich  you,  tny  Lord,  L tine- put  in  my  Ex-  much  blamed  for  nty  ignorance  and  ful'y,  i . not,  when  I dema: . e.  c.c 
tvpti'-us  und.rmv own  hand.  , C.pr  ef  my  Indie} wt,  a.  my  right  by  Law,  demanding  Oirf,  er  trar.-g 

blr.  Rt.ajir.  Ml.  LiibfitTt,  if  you  be  fo  earned  thus  to  do,  where  fore  tu  Cut't,  et  tie  All  *f  Purlin-  tut,  tht  Jedgm-nt  u*n  ir  In:  it  it  it 
do  you  fo  much  prere  ret  CounfcI  Jc..n;:d  in  the  Law  to  be  affignrd  you  ! gritad:l,‘  and  lit  C-iirn  i/.-u  wbtbtbt  judgment  1 - eve-  . ; which,  I 

*!'.  Llhrnt.  1 will  tell  you  prrlently,  mv  I^utdjS  In  the  It  abet:  lllj-  miucrftmid  from  them,  (hould  he  evnnpl.fu.-J  under  the  Great  S cl  tf 
a Nobleman  el  Itaty,  and  oUicrwifc*  I have  rfcid  and  heard  of  oa/-  Erfij.  J,  and  ouiilit  fa  to  be  here  remaihui'.*  in  Court. 
roL.YU.  • y Ara  . • - Mi. 
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26.  The  Trial  of  Mr.  John  Lilburn, 
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Mr.  Recorder  replied,  Mr.  Lilburn , we  know  of  no  fuch  thing,  the 
Records  of  the  Acts  of  Parliament  are  at  IVjiminJltr , in  the  Clerk  of  the 
Parliament’s  hands,  and  there  you  may  have  them. 

Mr.  Lilburn.  Good  Mr.  Recorder,  interrupt  me  not,  but  let  me  go  on  ; 

I fay,  my  Counfel  tells  me,  1 ought,  as  my  right  by  Law,  to  have  de- 
manded Oyer  of  the  / aid  Acl,  ' Judgment  and  Crimes , and  after  I had  feen 
them  under  the  Broad  Seal  of  England , and  heard  them  read  in  open  Court, 

I ought,  as  my  right  by  Law,  to  have  demanded  copies  of  them  all  three, 
and  they  ought  not  to  have  been  denied  me;  that  fo  I might  have  been  fully 
enabled  all  at  once  to  have  returnedExceptions  at  large  to  the  Indictment,  the 
Ac!  upon  which  it  is  grounded,  thejudgmentupon  which  the  Aft  is  ground- 
ed, and  the  Crimes,  which  is  the  original  of  all.  And  if  no  legal  A3  can 
be  produced,  they  tell  me  the  Indictment,  and  all  proceedings  upon  it,  are  1 
void  and  null.  And  they  alfo  fay,  if  no  legal  Judgment  can  be  produced, 
they  tell  me  the  A3  for  the  execution  of  it  is  null,  and  falls  to  the  ground. 
And  they  alfo  fay,  if  no  Crimes  in  Law  can  be  produced  upon  which  the 
Judgment  is  legally  founded,  all  is  at  an  end,  becaufe  what  is  not  good 
nor  "found  in  its  original  in  Law,  can  never  be  made  fo  by  craft  of  time  ; 
and  what  is  not  found  and  febftanrial  in  its  foundation,  can  never  be  made  j 
lo  in  its  fabrick  or  building.  But  yet,  my  I»ord,  they  fay  it  is  not  too  | 
late  for  me  yet  to  inftft  upon  the  Oyer  as  my  right  by  Law : 1 confcfs,my  j 
Lord,  their  time  would  not  permit  either  of  them  to  flay  in  the  Town,  to 
draw  me  up  the  formal  draught  of  fuch  a claim,  much  lefs  would  it  permit 
them  to  Hay  in  Town  till  it  was  engrailed  in  parchment,  that  fo  they  might 
fet  their  hands  unto  it.  But,  my  Lord,  according  to  thofe  legal  inftruc- 
tions  that  l have  largely  received  from  my  Counfel,  I have  got  fuch  a Pa- 
per formally  in  Law  drawn  up,  and  it  is  here  ingrofTed  in  Parchment,  and 
ligned  with  my  own  hand.  And,  my  Lord,  1 here  tender  it  unto  the 
Court,  with  two  (hillings  as  the  Clerk’s  fee,  to  enter  it  upon  Record  at 
his  peril.  The  Copy  of which  Parchment  thus  raUowcth  : 

At  the  Seflions  of  Peace  held  for  the  City  of  London,  at  Juftice- 
Hall  in  the  Old-Bailey,  now  fitting  this  prefent  16th  day  of 
July,  1653. 

The  Keepers  0/ the  Liberties  of  England,  by  Authority  of  Parliament , againjl 
John  Lilburn,  now  Prifoner  at  the  Bar. 


'THE 

to  be  indifted  by  that  name,  brought  to  the  Bar,  and  now  appearing 
in  pcrlon,  having  heard  the  faid  Jndiftment  read  in  thefc  words,  to  wit : 
London £■  The  Jurors  for  the  Keepers  of  the  Liberties  of  England , by 
authority  of  Parliament  upon  their  oaths  do  prefent,  that  in  and  by  a Statute 
made  in  the  Parliament  of  this  Commonwealth  of  England,  holden  at  Wejl- 
min/ler  in  the  County  of  Midd/efx,  the  30th  day  of  January,  in  the  year 
of  our  Lord  1651,  i milled,  An  ASl  for  the  Execution  of  a Judgment  given  in 
Parliament  againjl  Lieutenant-Colonel  John  Lilburn  ; and  it  was  cnafted 
by  the  faid  Parliament,  and  by  the  authority  of  the  fame.  That  the  faid 
John  Lilburn  fliould  (within  twenty  days,  to  be  accounted  from  the  15th 
day  of  January,  1651),  depart  out  of  England , Scotland , Ireland , and  the 
I Hands,  Territories,  and  Dominions  thereof.  And  in  cafe  the  faid  John 
Lilburn,  at  any  time  after  the  expiration  of  the  faid  twenty  days,  to  be  ac- 
counted as  aforefaid,  fliould  be  found,  or  ihould  be  remaining  within  Eng- 
land, Scotland,  Ireland,  or  within  any  of  the  Iflands,  Territories,  or  Domi- 
nions thereof ; the  faid  John  Lilburn  fhould  be,  and  was  thereby  adjudged 
a Felon,  and  fliould  be  executed  as  a Felon,  without  benefit  of  Clergy. 

Ami  it  was  alfo  cnafted  by  the  authority  aforefaid.  That  all  and  evciy 
pcrfo.u  and  perfons,  who  fliould,  after  the  expiration  of  the  faid  twenty  days, 
wittingly  relieve,  harbour,  or  conceal  the  faid  John  Lilburn,  he  being  in 
England,  Scotland,  Ireland,  or  any  the  Territories,  Iflands,  or  Dominions  1 
thereof,  fliould  be  thereby  adjudged  acccflary  of  Felony  after  the  faft.  1 
And  all  Judges,  Juftices,  Mayors,  Bavliffs,  Sheriffs,  and  all  other  Of- 
ficers, as  well  military  as  civil,  in  their  refpeftive  places,  are  thereby  re- 
quited to  be  aiding  and  affifting  in  apprehending  the  faid  John  Lilburn,  and 
in  putting  the  faid  Aft  in  due  execution,  as  in  and  by  the  faid  Aft  of  Par- 
liament appeareth".  And  that  the  faid  John  Lilburn , late  of  London , Gen- 
tleman, the  Statute  aforefaid  not  weighing,  nor  the  punifhments  therein 
contained  any  whit  fearing,  after  the  expiration  of  the  faid  twenty  days, 
to  be  accounted  from  the  laid  15th  day  of  January,  1651,  as  aforefaid  5 to 
wit,  the  t 5th  day  of  June , in  the  year  of  our  Lord  1653,  was  found,  and 
was  fclonioufiy  remaining  within  England  aforefaid;  that  is  to  fay,  at 
London , to  wit,  in  the  Parilh  of  Giles  without  Cripplegate , in  the  Ward  of 
Crippl'gate,  London  aforefaid,  againft  the  form  of  the  Statute  aforefaid,  and 
againll'thc  publtck  Peace,  Idc. 

Sadler. 

Which  being  heard  and  read,  he  faith,  that  it  appears  by  the  faid  Indict- 
ment, that  he  (rands  indifted  by  the  name  of  John  Lilburn  of  London,  Gen- 
tleman, by  virtue  of  an  Aft  of  Parliament  made  the  30th  day  of  January , 
1651  ; grounded  upon  a fuppofed  Judgment  given  in  Parliament  againft 
him  the  faid  John,  or  one  Lieutenant-Colonel  John  Lilburn,  for  feveral 
crimes  and  mifdcmcanors  therein  contained.  And  therefore  he  the  now 
Prifoner  at  the  Bar,  doth  humbly  pray  Oyer,  or  hearing  of  the  faid  Aft, 
Judgment,  and  feppafed  Crimes  mentioned  in  the  faid  Aft,  according  to 
Law,  and  under  the  Great  Seal  of  England,  to  enable  him  to  plead  there- 
unto. And  he  will  ever  pray  for  your  Honours  and  Bench. 

John  Lilburn. 

Which  being  handed  into  the  Court,  Mr.  Recorder  looked  upon  it,  and 
faid,  Mr.  LUburr.,  this  is  not  figned  under  yourCotmfcl's  hand  ; the  thing 
that  we  expeft  is,  your  Exceptions  fign'd  by  your  Counfel : what  call  you 
this  Parchment  r 

Mr.  Lilburu.  I know  not,  Sir,  what  more  properly  to  call  it,  than  my 
lejal  demand  of  Oyer,  or  hearing  in  open  Court  the  Aft  of  Parliament 
ujion  which  the  Indiftmcnt  is  grounded,  and  the  Judgment  upon  which 
the  Aft  is  grounded,  and  the  Crimes  which  is  the  foundation  of  all.  And, 
Sir,  let  me  tell  you,  my  Counlel  commands  me  to  infill,  and  dwell  upon 
the  demand  of  Oyer  as  mv  right,  and  as  the  chiefclt  IhielJ  and  buckler  I 
have  to  defend  my  life  : for  they  fay,  if  no  legal  crimes  can  be  produced 


no  more  proceedings  againft  me.  And  I am  fere,  there  can  be  no  felonious 
crimes  in  Law  produced  againft  me,  fori  never  committed  any  in  all  my 
days,  never  was  any  legally  fo  much  as  pretended  to  belaid  unto  my  charge: 
therefore,  my  Lord,  as  my  Birthright,  and  Inheritance,  1 demand  the  be- 
nefit of  the  Law,  which  is  Oyer , or  hearing  of  the  Aft,  Judgment,  and 
Crimes.  But  the  Recorder,  the  Lord  Mayor,  and  feveral  others  endea- 
voured to  interrupt  him. 

Whereupon  he  cried  out  again  anda»a?n,My  Lord,  Rob  me  not  of  my 
Bii  thright,  the  benefit  of  the  Law,  but  let  me  have  Oyer  j which  again  and 
again  Ldemand  as  my  right,  and  inheritance.  Bet  four  or  five  in  the 
Court  again  interrupting  him,  via.  the  Lord-Mayor,  Mr,  Recorder,  Mr. 
Attorney-General  Pridcaux , and  mumbling  Mr.  Hall  j My  Lord,  Rob 
me  not  of  my  Birthright,  the  benefit  of  the  Law,  nor  interrupt  me  not, 
but  give  me  free  liberty  to  fpcafc  for  my  life.  And,  my  Lord,  if  you  will 
be  fo  audacious  and  unjuft  in  the  face  of  this  great  auditory  of  People,  to 
deny  me,  and  rob  me  of  all  the  rule?,  of  Juftice  and  Right,  and  will 
forcibly  flop  my  mouth,  and  not  fuller  me  freely  to  (peak  for  my 
life  according  lo'Law,  1 will  cry  out  and  appeal  to  the  People,  and  do 
cry  out,  and  appeal  to  all  the  People  that  hear  me  this  day,  how  that  my 
Lord-Mayor,  anJ  this  Court,  by  violence  rob  me  of  my  Birthright  bv  Law, 
and  will  nut  feffer  me  to  fpcak  for  my  life,  At  which  the  Courc  being  in 
a great  heat  and  rage,  Mr.  Recorder  lent  the  Prifoner  h<s  parchment, 
and  money  out  of  the  Court  again ; but  he  would  have  none  of  it,  but  com- 
manded the  Clerk  again  to  receive  it,  arid  enter  it  upon  Record  at  bis 
I Peril. 

| Mr.  Attorney-General  Pridcaux  being  very  birfy  lo  hold  the  Prifoner  to 
I queftions  to  inlnare  himfclf,  as  whether  he  was  that  John  Lilburn  meant, 
and  intended  in  the  Indiftmcnt  and  Aft,  or  no,  and  toftavo  him  otffrom 
pi.rfeing  his  juft  demand  of  Oyer  ; which  the  Prifoner  perceiving,  falls  up- 
on the  faid  Mr.  Pridcaux  to  this  effect : 

My  Lord, 

I had  thought  the  other  day  I had  faid  enhirgh  lo  have  filcrfced  that 
Gentleman  at  this  place ; but,  my  Lord,  feeing  he  will  needs  be  doing,  and 
fpcaking,  1 bcll-cch  you,  my  Lord,  let  me  defire  to  be  Citislicd,  and  to  know 
in  what  capacity  that  Gentleman  is  here  at  this  place;  for  I am  lure,  my 
Lord,  he  is  no  Judge  of  the  Law,  nor  no  Citizen,  and  therefore  cann<X,  as 

Juftice  of  Peace,  lit  upon  the  Bench  as  one  of  my  judges.  AnJ,  my  Lord, 


juuii  1.IIUUIU,  ...  ....  .....  • 1 a justice  01  rcace,  utupcntne  oenen  as  one  or  iny  juages.  nnu,  my  L.ora, 

p;  faid  John  L-lburn,  Gent,  the  now  Prifoner  at  the  Bar,  fuppofed  | if  he  be  my  profecutor,  as  he  is  Attorney-General,  he  can  be  no  more  ; 


and  if  fo,  my  Lord,  it  is  an  amazement  to  me,  that  your  Lofdihip  and  the 
Court  will  lb  difhonour  yourfelvcs,  as  to  fufter  a bare  Profecutor  to  fl* 
amongll  you  upon  the  Bench,  as  one  of  die  chicfeft  of  you,  with  his  hat  on 
his  head.  My  Lord,  do  that  which  becomes  you,  and  ihruft  him  down 
to  the  Bar,  and  there  let  him  (as  1 do)  ftand  with  his  hat  in  his  hand, 
and  know  his  office  and  duty,  and  prate  there.  But,  my  Lord,  whether 
he  fits  as  my  Judge,  or  my  Profecutor,  be  is  no  competent  man  to  be  in 
either  place  ; becaufe,  my  Lord,  he  is  legally  an  impeached  Traitor,  by 
one  E (quire  Elliot,  now  Prifoner  in  Neivgate ; who,  my  Lord,  avows  to  me, 
that  he  hath  long  fince,  before  the  Lord  Chief- Juftice  Rolls,  and  the  reft 
of  the  Judges  of  the  Upper-Bench,  legally  and  formally  in  Law  exhibited 
a charge  of  High-T rcafon  againft  him ; which  he  avows  the  Court  hath 
accepted  of,  and  recorded  as  formal  in  Law,  and  required  of  him  to  enter 
into  great  bonds  to  prr.fccutc  it,  and  make  it  good  : and,  my  Lord,  here 
is  a duplicate  of  the  faid  charge  of  High-Treafon,  which  the  Efquire’s 
own  band  gave  unto  me  as  a true  copy.  And  befides,  my  Lord,  he  f urther 
vows  to  me,  that  the  Attorney-General,  W reafon  of  his  late  power  and 
greatnefs  in  Parliament,  the  faid  Attorney-General  (lands  our  in  contempt, 
and  fcorn  of  the  law,  and  neither  will,  nor  dare  anfwcr  his  laid  charge 
of  High-T rcafon  ; in  which  regard  of  his  contempt  of  the  Law  of  Eng- 
land, through  his  own  acknowledged  guilt  thereby,  lie  hath  altnolt  brought 
him  at  Law  to  be  outlawed  as  a Traitor : which  he  avows,  as  foon  as  it 
is  perfected,  whenever  be  can  meet  the  faid  Attorney-General,  and  ap- 
prehend him,  he  will  without  any  more  ado  execute  him  as  a Traitor. 

In  all  which  regards,  my  Lord,  I do  avow  Mr.  Attorney-General,  in 
Law,  to  be  altogether  uncompetent,  either  for  my  Judge,  or  Profecutor, 
or  any  man’s  elfe  whatfoever ; or  fo  much  as  to  be  at  liberty,  to  converfe 
with  the  honeft  and  untainted  People  of  England  till  he  hath  yielded  con- 
formity to  the  Law,  and  anfwcred  to  his  faid  charge  of  High-Treafon. 
Unto  which  Mr.  Recorder  feemed  to  make  feme  anfwer  in  the  Attorney- 
General’s  behalf  (which  the  penman  hereof  not  well  hearing,  cannot  let 
down). 

But  Mr.  Recorder  fell  upon  the  Prifoner,  and  told  him  how  he  had 
trifled  away  the  time  of  that  Court,  and  had  had  more  favour  than  any 
Prifoner  ever  had. 

Mr.  Lilburn  endeavouring  to  reply,  the  Court  over  and  over  again  and 
again  interrupted  him ; but  he  would  go  on,  and  crying  out  faid  to  this 
effect : Mr.  Recorder,  1 wonder  you  are  not  afhamed  to  tax  me  witli  tri- 
fling away  time,  when  it  is  only  yourfelf  and  the  Court  that  arc  truly  guil- 
ty of  it,  in  making  me  fpend  my  lungs  and  my  fpirits  for  two  or  three 

a-,..  . .c—  . — .1 _n.  _:.u L ' - you  would  grant  me 

)opy  of  my  lndift- 

. ...  — ..  ..  j .iat  trifle  away  time, 

and  not  1.  And  whereas  you  fay,  I have  had  more  favour  than  ever  Pri- 
I fener  had  ; 1 wonder,  Mr.  Recorder,  you  are  not  aftiamed  fo  to  fay  : for 
| what  favour  at  all  have  I had,  when  I have  not  yet  enjoyed  fo  much  as 
1 the  Law  allows  me  ? Sir,  let  me  tell  you,  the  learned  ornn  of  the  Law, 

I the  Lord  Chief-Juftice  Rolls,  and  the  Judges  of  the  Kina’s  or  Upper- 
: Bench,  allowed  the  Lo:d  Moeguire , that  arch  bloody  Iri/S  Rebel  and 
Traitor,  who  was  indifted  before  them  for  his  life,  a thoufand  times  more 
favour  than  you  do  me  : for  although  his  crimes  were  notoiioufly  wicked, 
even  in  the  eye  of  the  common  or  known  Law  of  England,  and  obvious  and 
perfpicuous  almoft  to  the  fight  of  every  eye  ; yet  when  lie  made,  as  my 
iu formation  hath  often  told  me,  but  one  Angle  exception  in  a punctilio, 
or  formality  about  his  Peerage,  againft  his  Indiftment,  the  Judges  affign- 
ed  him  learned  Counfel  in  the  Law  to  plead  it,  and  time  enough  for  him 
and  them  to  fludy  and  frame  their  Arguments  in  Law  upon  it. 

Mr.  Recorder.  Mr.  Lilburn,  you  tell  us  much  of  the  advice  your  Coun- 
fel has  given  you  about  the  Oyer , can  you  fhew  us  their  advice  under  their 


iy  01  11,  in  maxing  me  ipenu  my  uings  and  my  Ipirits 
days  together,  to  plead  and  contefl  with  you,  before  yov 
that  which  is  fo  abfolutoly  my  right  by  Law,  as  a Co[: 
merit  is : fo  that,  Mr,  with  your  favour,  it  is  you  that 


upon  which  the  Judgment  was  grounded,  all  is  atau  end, and  there  can  be  j hands: Lilburn.  Yes,  Sir,  that  I can. 
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Rear  dir.  Well,  produce  it.  The  Court  with  violence  and  fury  interrupting  him,  and  filendng  him  1 

LUburn.  Sir,  do  yc  mean  to  the  point  of  the  Oyer  ? and  Mr.  Recorder  commanding  the  Prifoner  at  the  Bar  at  his  peril  to  deli- 

Rtcorder.  Yes.  ver  in  his  Exceptions  before  it  was  too  late  to  receive  them,  and  Mr.  Hall 

Lilburn.  Well  then.  Sir,  it  may  be  as  to  the  punflilio  of  a word  I have  mumblingly  prefling  again  and  again  to  pafs  fentcncc  of  condemnation  upon 
miftaken  you  ; but  I am  Cure  I have  it  under  one  of  their  hands,  and  two  hint}  and  the  Attorney-General  upon  the  Bench  clofely  preffing  to  hold 

Witncfl'es  at  the  Bar  to  depofe  it  upon  Oath,  that  the  other  exprefly  ad-  him  to  the  point,  and  not  let  the  Prifoner  have  any  elbow-room  to  go  from 

yjfed  it,  as  the  main  effcmial  thing  to  tny  life  and  well-being.  it ; and  Mr.  Let  the  Clerk  of  the  Court,  (like  a moft  deteftable  Tyrant) 

Recorder.  Mr.  LUburn , for  a^l  vour  pretence  of  integrity,  the  auditors  preffing  to  gagg  the  Prifoner  at  the  Bar,  that  fo  he  fhould  fpeak  no  more, 
may  take  notice,  thar  you  aver  a falfliood  in  the  open  Court  that  you  are  and  immediately  pafs  fentcnce  of  condemnation  upon  him,  and  take  him 
not  able  to  make  good.  away : the  Priloner  clearly  perceiving  the  violence  and  fury  of  the  Court, 

Mr.  LUburn.  In  the  midll  of  thofe  many  and  eager  interruptions  that  I with  an  extreme,  earned,  ardent  and  fierce,  and  ihrill,  loud  voice,  cried 

meet  with  from  three  or  four  of  you  at  a' time,  it  is  eafy  for  a Granger  out; 

memory  thin  mine,  to  let  a flip  fall  in  the  punctilio  of  a word  ; but.  Sir,  My  Lord,  will  you  murder  me  without  right  of  Law,  by  robbing  me 
to  the  Otirtoft  of  my  difparagement,  and  tii  (advantage,  make  the  worll  of  of  my  Birthright,  and  denying  me  of  Oyer,  which  is  as  much  my  right  by 
it  you  can  and  lee  what  it  can  amount  unto.  For  in  the  firft  place,  I Law,  as  the  blood  that  runs  in  mv  veins  ? My  Lord,  are  you  afraid,  and 
do  avow  with  my  life,  that  I law  Mr.  Norbury,  with  his  own  hand,  write  afhamed  to  produce  that  Ad  of  Parliament  upon  which  you  pretend  to 
thefe  very  words  upon  the  back  of  the  Copy  of  the  InJiclment,  which  is  ground  your  Indictment,  upon  which  you  would  take  away  my  life? 
fiere  in  my  hands,  and  are  as  fblloweth  : My  Lord,  if  you  thus  proceed,  you  will  give  me  and  die  people  caufc  to 

Mr-  Lilburn  ought  to  fee  the  Certiorari,  and  the  Return  of  the  Certiorari ; believe,  that  diere  never  was  fuch  an  Act  of  Parliament  as  you  pretend, 
and  if  the  AH  be  certified  without  the  Judgment,  which  it  recited  therein,  all  nor  fuch  a Judgment  as  it  pretends  to  be  the  executor  of ; nor  no  fuch 
it  invalid  for  the  Commonwealth.  crime  ever  committed  or  aCted,  as  any  Judgment  of  Felony  can  be  ima- 

Mr.  Steele  was  pleafed  to  fpend  fome  time  upon  cavilling  at  Mr.  Lil-  gined  to  be  grounded  upon;  but  dm  rather  all  your  proceedings  againft 
burn’s  mifpronouncing  the  word  Certiorari ; although  he  had  formerly  told  me,  from  fir  if  to  la  ft,  is  a malicious  pack’d  confpiracy  againft  me  to  murder 

the  Recorder,  he  neither  undirftood  Latin,  not  French,  nor  could  well  me,  and  without  ground  or  caule  to  take  away  my  life.  For  whofc  life  have 

read  either  of  them.  And  then  he  told  (hem,  that  moft  Lawyers  hands  I felonicufly  taken  away,  or  endanger’d  ? And  if  noneof  all  thefe  things  in 
were  very  ill  to  read  by  perfons  (hat  were  not  well  acquainted  with  them ; the  leaft  can  be  laid  unto  my  charge,  or  never  were,  where  is  the  a«it  of 

but.  Sir,*  faith  he,  here  is  Mr.  Norburfs  own  hand,  and  1 do  avow  it  Felony  that  I have  committed,  upon  which  I am  endeavoured  to  be 

upon  my  life  for  a truth,  that  my  eyes  (aw  his  own  hand  and  pen  write  it.  hanged  l 

Secondly,  If  my  memory  roiftake  not,  1 have  Mr.  Maynard' s hand  to  But  the  Officers  crying  out,  diear  the  Court ; and  the  faid  mumbling 
the  fame  thing  alfo:  in  thofe  inftruCtions  that  Mr.  Maynard  under  his  Mr.  Hall  ftill  finging  his  pitiful  ill-tuned  fong  of  preffing  for  Judgment 
band  fent  me,  by  my  father  and  brother  this  day,  both  of  whom  are  here  againft  the  Prifoner;  and  fo  many  of  the  Court  fell  upon  him  at  once,  to 
prcfctit  in  Court,  upon  their  Oaths  to  juftify,  that  if  it  bo  not  plainly  ex-  deliver  in  his  Exceptions  before  it  was  too  late,  as  made  the  proceedings 
prefled  under  his  band,  that  by  word  of  mouth,  it  was  the  principal  in-  of  the  Court  full  of  confufion. 

ufudion  he  gave  unto  them,  to  give  unto  me  to  infill  upon,  as  my  light,  Mr.  LUburn.  My  Lord,  I may  not  part  with  my  Exceptions  till  mv  Je- 

to  demand  the  Oyer,  lAc.  But,  Sir,  as  for  the  paper  itfclf,  there  it  is,  mand  of  Oyer  be  read.  My  Lord,  myable  and  honeftCounfcl,  both  of  them, 
read  it ; which  paper  followeth  in  thefe  words : in  both  of  whom  I have  found  a great  deal  of  faithfulnefs  and  truth  to  me. 

It  faid',  that  John  Lilburn  the  15  h of  June  i6$j,  was  found,  and  was  have  commanded  me  to  dwell  upon  my  demand  of  Oyer,  as  upon  my  life, 
feltntoifiy  remaining  in  England.  This  is  infufiiiient,  for  it  is  not  faid  that  and  as  upon  a thing  that  is  my  undoubted  right  by  Law,  that  cannot,  nc.r 
hr  was  felonicufiy found ; ft  that  the  being  found  in  England  is  not  laid  within  ought  not  to  be  denied  me.  My  Lord,  the  fecurity  of  my  li/c  lies  in  it ; 
the  Ir.diHn.int.  Secondly,  And  «*«*  flenUljly  remaining  ; it  Jhould  be  faid,  and  if  it  be  granted  me,  1 am  for  ever  out  of  all  danger  of  gunlhot,  be- 
wai  then  and  there  fttonioufiy  remaining.  So  there  is  no  Felony  charged  in  his  caufe  it  is  poffihle  you  cannot  produce  one  line  of  a legal  Act  of  Parlia- 
b ting  found.  There  is  no  time  charged  of  that  which  is  laid  as  a Felony.  mem,  nor  one  f>  liable  of  a legal  Judgment,  nor,  I am  lure  of  it,  fo  much 
John  Maynard,  the  ifstb  e/July  1653.  as  any  (hadow  of  pretence  of  a legal  crime  of  Felony  to  be  the  foundation 

And  by  way  of  poftfeript  in  the  fame  band,  there  are  thefe  words.  That  of  all : and  if  fo,  they  tell  me  abfolutely  all  your  proceedings  againft  me 

the  Prifoner  at  the  Bar  is  to  dfire,  that  he  may  have  Counftl  to  plead  his  Ex-  are  at  an  end,  and  1 am  fafe  and  fecurc.  Therefore,  my  Lord,  I again 

tef  lions.  And  in  the  fame  paper,  in  fetnewhat  a different  hand,  there  are  and  again  prefs,  to  leave  the  Court  without  cxcufe,  and  do  demand  before 

thefe  very  words,  J pray  the  Oyer  of  the  AH  of  Parliament  the  IndiEtmcnt  is  all  thefe  people  Oyer,  or  hearing  of  the  Adi,  Judgment  and  Crimes,  upon 

grounded  upon  ; pray  enter  it  upon  Record,  accept  of  no  Copy  but  the  fight  of  which  your  Indictment  is  grounded,  as  a thing  that  is  as  much  my  right 
the  Record  tinder  the  Broad  Seat.  Which  paper  the  Recorder  reading,  and  by  Law,  as  the  blood  that  t uns  in  my  veins  : therefore,  my  Lord,  deny  it 
ferioufly  viewing,  faid,  Mr.  Lilburn , this  paper  will  not  reach  your  pur-  me  not. 

po  e;  for  thefe  lines  that  feem  to  be  Mr.  Maynard's,  arc  not  home  to  the  Mr.  Lilburn,  faith  the  Recorder,  it  is  late,  and  we  cannot  fpend  much 
thiii-'  in  hand,  and  thofe  lines  that  arc  fur  your  purpofe  arc  in  a quite  more  lime  about  your  lufinefs ; and  the  Court  hath  already  told  you,  they  neither 
different  hand.  veiil  nor  can  receive  in  your  parchment  for  Oyer,  without  your  Counfel  fign  it. 

Mr.  Lilburn.  Well,  Mr.  Recorder,  it  matters  not  much,  for  I am  fu  re  Mr.  LUburn.  Alas,  Sir,  1 have  dealt  faithfully  and  truly  with  you, 
the  paper  is  not  in  the  leaft  of  my  writing  ; for  1 had  it  as  it  is  from  my  and  told  you,  that  it  is  drawn  up  by  their  inftrudtions  : but  really* and 
brother,  that  1 fent  to  M r.  Maynard  with  my  father  about  my  bufinefs,  truly  they  were  both  gone  out  of  London,  before  pen  could  be  put  to  paper 
and  I am  (ure  it  either  all  is  Mr.  Maynard's  hand,  or  my  brother’s  ; who  to  draw  ihe  rough  draught  of  it;  and  therefore  it  was  impoffible  to  get 
writ  down  from  the  words  of  Mr.  Maynard’ s own  mouth,  thofe  iirftruc-  their  hands  to  the  ingrolled  copy.  Wherefore  1 befeech  the  Court  to  give 
lions  that  he  gave  unto  him  and  my  iather  for  me  to  dwell  and  infill  me  time  but  till  Monday  morning,  and  1 will  fend  after  them  for  their 
upon,  and  to  venture  and  caft  my  life  upon.  There  they  both  are,  1 hands;  and  engage  not  only  to  get  their  hands  to  the  parchment,  but  to 
p.ay  adminiller  unto  them  both  their  Oaths,  that  they  may  freely  fpeak  bring  one  or  botfT  of  them  to  this  Bar,  to  juftify  their  inftruiftioris  to  me, 
bcf.irc  the  Court,  what  Mr.  Maynard  laid  unto  them  in  this  particular  and  that  their  inftructions  are  Law.  Therefore,  my  Lord,  be  pleafed  to 
point  about  the  Oyer,  &c.  grant  me  but  till  Monday  morning,  and  I will  have  them  here,  although  I 

Whereupon  old  Mr.  Richard  Lilburn,  the  Prifoncr’s  father,  with  his  borrowtnoney  to  fend  two  Coaches  with  fix  horfes  a-piece  to  fetch  themback. 
fou  in- l.-w  Mr.  Thomas  Gore,  began  to  fpeak,  audio  juftify  what  the  Lord-Mayor.  No,  the  Coart  breaks  up  to-night,  and  therefore  we  cannot 
Piitbncr  had  allcdgcd  ; but  the  Lourt  interrupted  them,  and  commanded  give  you  till  Monday. 

them  to  be  Client,  and  would  not  let  them  go  on.  But  Mr  .Recorder,  Recorder.  Mr.  LUburn,  feeing  you  injtjlfa  Jl'jfiy  upon  it  for  your  Oyer, 

taliin^  liberty  to  fpeak  as  long  and  as  often  as  he  pleafed,  took  the  liberty  I will  tell  you  what  we  will  do  with  you : put  in  your  Exceptions  to-night, 

Icvcr.d  times  to  calumniate,  and  render  odious  the  Prifoner  at  the  Bar,  which  you  have  under  your  CounfcT s hands,  and  the  Court  will  ojfure  you  that 

tor  averrin-'  a falfliood  in  the  open  Court;  and  fofometimes  did  the  Lord-  in  cafe  your  Counftl  at  our  next  meeting  about  your  bufinefs,  will  avow  that 

Mayor  alio,  although  his  Honour  was  pleafed  to  (hew  Mr.  Lilburn  a your  parchment  for  the  demand  of  Oyer  is  Law,  we  will  grant  it  you  ; arid 
pi  iuted  Petition  a day  or  two  before,  and  did  folemnly  in  the  face  of  all  your  putting  in  year  Exceptions  now,  Jhall  be  no  prejudice  to  you  in  any  kind. 
the  Coutt  aver,  that  the  Woman,  pointing  to  Mrs.  D rmer,  then  aPri-  Mr.  Lilburn  endeavouring  to  fpeak,  to  clofe  with  him,  fcveral  of  his 
fouer  at  the  Bar,  had. avowed  that  (he  had  the  faid  printed  Petition,  and  houeft  and  true  friends  that  flood  by  him,  cried  out,  there  was  a fnare 
others  of  :he  fame  kind,  from  Mr.  Lilburn.  Upon  which  the  faid  Mrs.  laid  for  him,  and  bid  him  rather  die  than  go  an  inch  from  bis  Counfel’s 
Dormer  openly  cried  out,  That's  falfe,  my  Lord,  I never  faid  any  fuch  honeft,  juft,  and  fafe  inftru&ions.  At  which  the  Court  grew  very  angry, 
thing  in  my  life.  and  judgment  again  began  to  be  preffed  againft  the  Prifoner  at  the  Bar : 

Upon  ili’tfe  furious  hurlcy-burlcys,  that  happened  betwixt  the  Lord-  and  the  Court  required  the  Exceptions,  without  any  more  ado,  to  be 
Mayor,  Mr,  Recorder,  the  Attorney-General,  and  mumbling  Mr.  Hull  delivered  in. 

the  .V.tomev  of  the  Dutchv,  and  Mr,  LUburn  Prifoner  at  the  Bar ; Mr.  Mr.  Lilburn.  Well  then,  my  Lord,  feeing  1 have  done  my  utmoft  to 
Li  Ibis  m's  father,  and  his  brother-in-law  Mr.  Gore,  and  one  Mr.  Thomas  obtain  my  right  by  Law,  which  is  to  have  the  Oyer  of  the  Aft,  Judg- 

Haws,  but  cipecially  Mr.  Thomas  Prince,  preffed  to  fpeak  ; but  could  not  ment,  and  Crimes,  upon  which  the  Indictment  is  grounded,  and  it  will 

be  permitted,  but  were  again  and  again  interrupted  and  filenced.  not  be  granted  me,  but  the  Court  hath  over-ruled  me;  therefore,  my 

But  Mr.  Prince  preffed  hard  on,  and  told  the  Lord-Mayor  to  this  pur-  Lord,  to  let  all  the  world  know  that  1 am  no  baffler,  nor  procraftinatpr 
pole;  That  it  was’ the  known  tsw  of  England,  that  any  by-ftafldcr  what-  of  time,  nor  have  any  thing  of  guile,  fear,  or  dread  within  me,  although 
feevt’r  might  fpeak  for  the  Prifoncr’s  benefit  at  the  Bar,  efpecially  when  it  be  never  fo  much  to  my  wrong,  and  rend  never  fo  much  to  my  appa- 
ihvy  apprehended  the  Prifoner  was  like  to  be  wronged,  and  denied  his  rent  difadvantage  or  my  ruin,  1 will  clofe  with  Mr.  Recorder,  and  im- 
birthriaht,  the  benefit  of  the  Law  ; and  this  privilege,  my  Lord,  by  or-  mediately  deliver  in  the  Exceptions  that  I have  in  my  hand  already,  /ign- 
iter of  the  Court,  you  have  granted  me,  and  other  of  Mr.  Lilburn' s friends  ed  by  my  Counfcl,  as  a part  of  my  Exceptions ; provided  he  will  diftimllly 
as  our  ri"ht  by  Law,  to  fpeak  in  his  behalf,  when  we  fee  things  urged  repeat  over  the  promife  of  the  Court,  and  enter  it  upon  record  in  the 
againft  him  againft  rrnfon  and  right ; and  therefore,  my  Lord,  the  thing  Court's  Bcoks,  and  order  the  Clerk  immediately  to  draw  up  an  order 
th;i  Mr.  Lilburn  demands  about  his  Oyer,  or  hearing  read  the  Act  of  Par-  upon  it,  as  large  as  it  is  in  ittclf,  and  give  it  ine  legally  figned  before  I 
Lament,  upon  which  the  Indictment  is  grounded,  and  the  Judgment  up-  ftir  from  the  Bar. 

on  which  the  Act  i*  grounded,  and  the  crimes  that  ought  to  be  theorigi-  Nc,  faith  Mr.  Recorder  Steele,  Mr.  Lilburn,  the  doing  of  that  that  you 
Hal  rf  all,  is  fo  cifeptully  his  right,  that  it  is  an  amazement  to  me  to  ice  require,  would  take  up  too  much  time,  and  therefore  the  Court  car.nct  do  it : 
it  iiii  ited  : and  alto  it  is  a wonder  to  me,  that  any  man  that  pretends  fo  but  they  will  make  good  what  J have  faid  unto  you. 

I 1 much  as  to  know  the  very  full  Rudiments,  or  the  very  firft  footfteps  of  the  Whereupon,  Mr.  Lilburn  repeated  what  Mr.  Recorder  (in  the  name 
Law,  as  Mr.  Recorder  doth,  (houlJ  endeavour  to  deny  fuch  a thing  fo  of  the  Court)  had  promifed,  and  faid.  Sir,  is  not  this  that  the  Court  v--.ll 
*«t:itunnL  praefifed  in  every  ordinary  Court  of  Jufticc,  in  the  cafe  of  every  (land  to  f Yes,  faith  the  Recorder.  Then,  Sir,  I be  fetch  you,  in  the  audi- 
•fflnary  Bond  and  Bill  that  a fuit  is  commenced  upon.  | cncc  of  ail  shefe  people,  (that  they  may  bear  wiuie(s)  repeat  it  over  aga>n 

vour  felt. 
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yourfelf.  Which  he  did  : and  Mr.  Lilhurn  clofed  with  him,  and  ac- 
cordingly delivered  in  his  Exceptions. 

Ami  at  his  coming  to  his  Lodging,  feme  of  his  friends  drew  up  the 
promiie  of  the  Court  in  writing,  and  fet  their  hands  to  it ; which  thus 
follcwcth : 

That  if  Mr.  Lilhurn  would  deliver  in  the  copy  of  his  Exceptions,  the  net 
granting  at  this  time  l/is  Oyer  ftnuld  be  no  prejudice  to  bins.  And  further. 
That  the  Ctnrt  was  to  conftder  of  a time  to  have  the  Exceptions  debated  by 
Counfel : and  if  the  Counfel  of  John  Lilhurn,  Gentleman,  when  they 
came  tt  plead  to  the  Exception.,  conceived  it  necejfarj  end  right  to  have  ti  e 
Oyer,  that  then  it  Jbould  be  granted  him,  before  any  proceeding  if  on  the 
Exaptions  jhould  be,  as  if  the  Exceptions  were  not  delivered  into  the 
Court . __ 

JEiteufi,  Richard  Liibuin,  George  Wade,  Thomas  Wcbbe,  George 
Lilhurn,  fun.  William  Lilhurn. 

Mr.  Lilhurn.  My  Lord,  I here  deliver  your  Lordfhip  and  this  ho- 
nou table  Court,  part  o ! my  Exceptions  under  my  own  and  my  Counsel- 
lors. hands  : but,  my  Lord,  I have  many  more  to  make,  when  i ihall  hear 
the  Oyer,  and  have  copies  of  the  Act,  Judgment,  and  Crimes,  according 
to  nvy  right,  that  your  Indictment  is  grounded  upon.  And  then  fpokc 
as  follows : 

My  Lord, 

T Have  given  into  the  Court  my  demand  for  Oyer,  fairly  ingrofied  in 
parchment  under  my  hand,  and  part  of  my  Exceptions  againft  the 
Indictment,  which  arc  very  didicult  points  in  Law,  and  beyond  my  read- 
ing and  fkill  fully  to  argue,  and  therefore  1 muft  depend  upon  my  learn- 
ed Couttfel  for  that. 

It  was  never  denied  the  worft  of  Traitors  to  have  copies  of  their  In- 
dictments, and  Counfel  to  argue  the  points  of  Law  for  them.  The  Lord 
Macguire,  the  great  bloody  Rebel  of  Ireland , indicted  for  l rcafon  lately 
at  the  Upper  Bench,  had  liis  Counlcl  to  argue  before  the  learned  Judges 
thereof,  when  he  was  indicted  for  High-Trealbn,  and  fpent  much  time 
only  about  bis  title  of  Baron.  Duka  Hamilton,  Lord  Capel  of  late,  and 
die  Lord  CafUtbavtn  formerly,  were  never  denied  it,  nor  the  Earl  ol Straf- 
ford: yet  all  thefc  perfons  were  tried  for  fails  that  were  crimes  in  the 
Common  l aw,  for  treachery,  and  bloudfhed,  anil  foul  offences,  fuch  as 
the  Law  of  Nature  forbids  and  abhors  (and  had  Laws  made  before  their 
facts  to  be  their  guide).  B it  my  only  crimes  arc,  that  my  name  is  John 
Lilhurn , and  that- 1 am  in  England,  my  native  country : and  the  matter 
of  Law  that  rofc  in  their  cafes,  was  only  upon  the  formality  of  the  In- 
dictment of  charges  againll  them,  and  cotifcquently  lefs  need  c,f  ferious 
arguments  in  Law  ; yet  the  Law  is  fo  tender  of  blood  and  life,  that  it 
takes  away  no  advantage  from  any  man  whofc  life  is  in  queltion  or  danger. 

But.  my  Lord,  1 bel'ecch  you  confidcr  the  difficulty  of  my  cafe  ; the 
very  crimes  whereof  1 ant  accufcd,  have  no  foundation  in  the  Common 
Law,  I am  only  accufcd  for  being  in  my  native  country  and  the  pre- 
tended Law  again  if  me  lays  no  crime  to  my  charge:  I have  wronged  no 
man  in  his  property  ; I have  defigned  no  evil  againft  my  country ; 1 have 
hurt  no  man  in  his  liberty,  nor  life,  nor  member. 

The  very  crime  laid  to  my  charge,  may  be  called  a point  of  Law  : it  is 
fuppoful  to  arife  upon  the  breach  of  a pretended  Act  of  Parliament,  fo 
tha:  it  is  not  in  matter  of  form,  or  in  the  formality,  or  nicety  of  proceed- 
ings againft  me,  that  the  point  in  Law  arifes  in  my  cafe : it  is  about  the 
nature  of  the  crime  itfelf  whereof  I am  accufed,  and  therefore  Counfel 
learned  in  the  Law  is  more  ncccflary  in  my  cafe,  deliberately  and  mature- 
ly t<»  argue  it  before  all  the  learned  Judges  of  the  Law  in  England , than 
in  any  cafe  that  hath  been  tried  in  England  this  five  hundred  years  : here 
is  no  light  to  lead  my  Judges  in  their  judgment,  but  the  very  light  of  the 
Law  itfelf.  being  a ilrange  kind  of  tingle  Act  made  in  a ftrangc  kind,  or 
unknown  and  unheard-of  manner.  Here  is  no  precedent,  no  example  to 
help  them  : the  like  cafe,  I dare  avow  it,  was  never  tried  in  England  be- 
fore, and  all  England , and  their  poftcritics,  yea  the  babes  in  their  mo- 
thers wombs,  are  concerned  in  the  event  of  my  Trial.  Whatfoever  is 
the  iffuc  of  my  Trial,  will  hereafter  be  drawn  into  a precedent,  cither 
for  the  good  or  evil  of  all  the  people  of  England.  Befidcs,  the  fhedding  of 
mv  hloo!l  without  caufe  or  rcafon,  muft  needs  bring  guilt,  punilhmenc, 
and  mifery  upon  the  caufcrs  and  permitters  Thereof.  Remember  righteous 
Jbd' s cafe,  HaLoth  and  Uriah:  therefore  1 hope  much  caution  will  be 
ufvd  in  determining  the  difficult  points  of  Law  in  my  cafe.  My  Lord, 
not  fi  r my  own  l'ake,  for  the  fparingof  mv  blood,  though  I am  bound  to 
prefer ve  it.  if  I can,  by  the  great  Lawof  Nature;  yet,  my  Lord,  if  my 
life  were  only  at  the  ftake,  I could  contemn  it,  if  I faw  tny 
contcmpt  of  it  might  ferve  my  Country,  and  rdlnre  it  to  its  liberty  and 
freedom.  But  when  theliberV.es  of  millions  of  perfons  already  in  being, 
and  yet  unborn,  which  conlift  and  fubfift  in  being  ruled  by  written  Laws 
and  Rules  ; when  thefe  arc  at  the  (take,  I hope  the  difficulties  of  the  Law 
in  this  cafe,  flmll  be  ferioufly  weighed,  and  folemr.ly  debated  by  the  mod 
experienced  men  in  the  Law  in  the  whole  Nation. 

The  Copy  of  die  fore-recited  Exceptions  thus  followcth : 

The  Exceptions  of  John  Lilhurn,  Gent.  Prifoncr  at  the  Bar,  to  a Bill  of 
Indictment  preferied  againft  him,  grounded  upon  a pretended  Act,  in- 
lit  led,  An  Ail  fir  the  Execution  tf  a Judpnenl  given  in  Parliament  a°ain]l 
Litutcnani-Colonel  John  Lilbum  ; which  Judgment  is  by  the  faid  Ad 
fuppofed  to  be  given  the  15th  dsy  of  January,  1651. 

TH  E fa'ul  John  Lilhurn,  Prifoncr  at  the  Bar,  faith.  That  the  faid  Tn- 
diftment  is  ihfufficienr,  in  the  Law,  in  matter,  fubftance  and  form. 
And  he  humbly  offereth  thefe  Exceptions  following  againft  the  fame. 

Exception  i. 'For  that  the  faid  Indictment  is  grounded  only  upon  an  Aft 
infilled.  An  Act  for  the  Execution  tf  a Judgment  given  in  Par  Lament  cgevnjl 
Lieutenant-Colonel  Jphlj  Lil'burn.  And  it  doth  not  appear,  either  by  the 
title  of  the  faid  Aft  recited  in  the  Indictment,  or  by  any  riling  contained  in 
the  faid  Act,  that  cither  the  fold  Aft  itfelf  is  an  Aft  of  the  rar'iament  of 
the  Commonwealth  of  England,  or  of  the  Parliament  fitting  at  IVejimm- 
/Icr  ; or  that  the  faid  fuppofed  Judgment,  for  the  execution  whereof  the 
laid  Aft  is  fuppofiiJ  to  provide,  given  in  the  PartiamrnroF  the  Com- 
monwealth ol  England,  or  in  the  Parliament  fitting  at  Wejim.njler ; nor 
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yet  when  the  faid  Parliament  did  commence  of  end,  or  whether  the  fame 
was  held  by  prorogation  or  otherwife.  And  it  is  evident  in  Law,  that  no 
Law  could’at  that 'time  be  made,  but  by  the  Parliament  of  the  Common- 
wealth of  England  ; for  by  the  Law  then  in  being,  the  power  of  making 
Laws  was  only  in  thofe  perfons  which  were  known  ant!  diftinguilhcd  by 
that  title  of  the  Parliament  of  the  Commonwealth  of  England:  end  in 
that  name  only  Addreffes  were  made  to  them,  both  hv  the  people  of  Eng- 
land, and  by  all  foreign  States  and  Princes,  and  all  Addreflcs  refuted  that 
wanted  chat  title.  Now  for  aught  that  appears  in  the  fold  Aft,  where- 
upon die  faid  lndiftment  is  grounded,  it  may  be  as  well  nh  Aft  of  Parli- 
ament in  France,  or  Scotland,  or  Naples,  as  an  Aft  of  the  Parliament  of 
the  Commonwealth  of  England  j fo  that  it  doth  not  appear,  that  the  f;id 
lndiftment  is  grounded  upon  any  Law  of  England ; or  that  John  Lilhurn , 
Prifoncr  at  the  Bar,  is  indifted  for  any  fact  that  is  a Crime  by  any  Law  of 
England,  and  then  the  fame  is  void  in  Law. 

Exception  2.  The  faid  Indictment  is  grounded  upon  the  fore-recited 
Aft,  intitled.  Ah  Ail  for  the  Execution  of  a Judgment  given  in  Parliament 
againjl  Lieutenant-Colonel  John  l.ilburn  ; and  fo  relates  only  to  fcur.e 
J udgincnt  fuppofed  to  be  given  in  Parliament  againft  the  (aid  Li.urejiant- 
Coloncl  John  Lilhurn  ; and  if  no  fuch  Judgment  were  given,  the  Aft 
were  void,  and  the  Jadgment  alfo.  Nowit  doth  not  appear  that  any 
Judgment,  for  any  Crime  whatfoever,  was  givm  in  Parliament  againft  the 
faid  Lieutenant-Colonel  John  Lilhurn.  t.  Before  any  Judgment  can 
be  given  in  Law  againft  any  Engiijhman,  for  any  Crime,  there  muft 
be  either  an  lndiftment,  Prefciitmcnt,  or  fome  Information  or  Ac- 
cuforion  againft  bibi,  to  that  Court  that  judgerh  him,  lor  fomc  Crime 
fuppofed  to  be  committed  by  him.  2.  The  party  accufcd  muft  cither 
appear  before  that  Court,  or  be  out-laved  for  not  appearing. 
3.  If  the  party  appears,  he  muft  cither  confefs  the  Crimes  or  Mi '.'demea- 
nors whereof  he  is  accufcd,  or  clfe  plead  to  the  Indictment,  Prcfciit- 
ment,  or  Information,  or  Accufation  againft  him,  and  come  to  Trial 
thereupon.  And  as  fomc  of  thefc  ought  in  Law  to  precede  a Judgment 
againft  any  Englflnnan , fo  alfo  fome  of  thefe  aforc-mentioncd  proceed- 
ings, in  order  to  * lawful  Judgment,  ought  to  be  entered  upon  fuch  Re- 
cord, wherein  any  fuch  Judgment  is  entered  ; and  unlcfs  it  doth  appear 
upon  the  Record,  wherein  any  Judgment  is  entered  againft  any  Englijbtnax 
for  any  Crime,  that  fomc  fuch  proceeding  as  abovefoid,  hath  been  made 
before  tlte  Judgment  palled  againft  him,  the  Judgment  is  to  be  holden 
for  erroneous  and  voi-J,  and  ought  fo  to  be  reputed.  Now  it  doth  not 
appear  cither  by  the  faid  pretended  Aft,  as  it  is  recited  in  the  lndiftment, 
nor  by  any  Record  of  the  fuppofed  Judgment  produced,  nor  any  other- 
wife,  that  there  was  any  lndiftment,  PrelcntmeiU,  or  Information  to  tha 
Parliament  of  the  Commonwealth  of  Eng  and  againft  the  faid  Lieute- 
nant-Colonel John  Lilbum  i or  if  there  were,  it  doth  not  appear,  that  he 
ever  appeared  to  the  fame,  nor  that  he  was  ever  outlawed  for  not  appear- 
ing : neither  doth  any  pleading  by  the  faid  Lieutenant ‘Colonel  John  Lil- 
bum  to  any  fuch  lndiftment  or  I nfotmation  appear,  nor  any  Trial  of 
him  for  the  fame.  And  therefore  if  any  fuch  pretended  Judgment  be  en- 
tered, as  the  faid  fuppofed  Aft,  and  the  lndiftment  of  JAm  Lilhurn , 
Prifoncr  at  the  Bar,  thereupon  doth  relate  unto,  the  fame  is  erroneous 
and  void  in  Law  ; and  by  confcqucncc  tiic  laid  Ind  ctmont  is  void. 

Exception  3.  The  faid  Indictment  is  erroneous  anJ  infufficicnt  in  Law, 
for  that  it  is  only  grounded  upon,  and  recites  an  Aft,  which  Aft  is  de- 
clared to  be  made  for  the  execution  of  a Judgntent  puffed  in  Parliament 
againft  Li.-u  tenant -Colonel  John  Lilbum,  the  15th  day  of  January,  tbfi  ; 
when  in  truth  there  was  no  fuch  Judgment,  cither  in  matter  or  form, 
palled  in  Parliament  oil  the  faid  15th  day  of  January,  1651  ; as  is  en- 
acted by  the  faid  fuppofed  Aft,  to  be  executed  againft  the  laid  Lieute- 
nant-Colonel John  Lilhurn ; and  as  is  alfo  recited  in  the  faid  Indictment, 
to  be  cnafted  by  the  faid  Aft,  to  be  put  in  execution  againft  him. 
Firjl , There  was  no  Judgment  paffed  in  Parliament  upon  the  find 
15th  of  January,  1651,  that  the  faid  Lieutenant-Colonel  John  Lilbum 
Ihould  depart  out  of  England  within  twenty  days,  after  the  faid  15th  day 
of  January,  1651,  as  is  mentioned  in  the  (aid  lndiftment.  Secondly , 
There  was  no  Judgment  palled  in  Parliament,  upon  the  faid  151b 
day  of  January,  1651,  that  the  laid  Lieutenant-Colonel  John  Li ib urn 
fiiould  depart  out  of  England,  Scotland  and  Ireland , or  the  I hands.  Ter- 
ritories, or  Dominions  thereof,  within  any  limited  time  whatfoever,  or 
under  any  penalty  whatfoever,  as  is  mentioned  in  the  faid  Indictment. 
Thirdly , There  never  was  any  Judgment  palled  in  Parliament,  the  laid 
15th  day  of  January,  1651,  that  the  foid  Lieu  tenant- Colonel  John 
Lilbum  Ihould  be  executed  as  a Felon,  without  benefit  of  Clergy,  in  cafe 
the  faid  Lieutenant-Colonel  John  Li  dura  Ihould  be  found,  or  Til-  remain- 
ing in  England,  Scotland,  or  Ireland , after  the  expinn  on  of  twenty  days, 
or  any  other  time  whatfoever,  to  be  recounted  from  the  faid  15th  day  of 
January,  1651.  And  if  no  fuch  Judgment  doth  appear  to  have  been 
paffed  againft  the  faid  Lieutenant-Ccloncl  John  Lilhurn,  as  is  aforefaid, 
and  as  is  recited  by  the  faid  Indictment,  to  be  cnafted  to  be  put  in  exe- 
cution againft  him;  then  rh:  original  ground  of  the  laid  lndiftment  is 
null  and  void:  Which  is  a Judgment  fuppoled  to  be  paffed  in  Parliament 
againft  the  faid  Lieutenant-Colonel  John  Lilhurn,  in  matter,  fubftance, 
and  form,  as  aforefaid,  upon  the  15th  day  of  January,  1651,  which  is 
cnafted  by  the  faid  Aft  recited  in  the  foid  lndiftment  to  be  put  in  exe- 
cution : whereas  no  fuch  Judgment  ever  palled  ; and  therefore  cannot  be 
fuppofed  or  admitted  by  the  Law  10  be  cnafted  to  be  put  in  execution  : 
And  upon  thefc  reafons  and  caufcs  the  Prifoncr  at  the  Bar  conceives  the 
faid  Indictment  to  be  infufficicnt  in  the  Law. 

Exception  4.  The  faid  J dm  Lilbum  further  rxcepls  againft  the  faid  In- 
dicitnem,  as  infufficicnt  in  the  Law,  in  regard  of  the  uncertainty  of  the 
fame;  the  Law  requiring  all  allegations  againft  any  man  to  be  certain  ; 
for  tli at  the  fsid  lndiftment  doth  recite  and  ground  itfelf  upon  an  Aft, 
made  lor  the  execution  of  a Judgment  paffed  in  Parliament  againft  Lieu- 
tenant-Colonel John  Lilbum  ; and  then  chargeth  John  Lilbum,  late  of 
London,  Gentleman,  to  have  been  found  in  England ; that  is  to  fay,  in 
Lond'.n,  contrary  to  the  foid  Act : but  averreth  not  that  the  faid  John 
Lilhurn , now  Piiloner  at  the  Bar,  indicted  by  the  name  of  John  Li /earn, 
late  of  Linden,  Gentleman,  is  one  and  the  felf-fome  perfon,  with  the 
foid  Licutciunt-Coloncl  John  Lilhurn,  meant  and  intended  by  the  fold 
Aft  ; and  not  other  or  divsis : by  rcafon  whereof,  and  for  that  there 

are 
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arc  feveral  perfons  known  and  diflinjuifhed  by  the  name  of  John  For  if  this  very  firft  Exception  of  Mr.  Liiburfs  be  good  inLaw;  then 

Lillurs,  of  Louden , Gentleman.  And  lor  that  the  laid  John  Liihurn , all  the  late  Acts  of  Parliament  arc  totally  invalidated,  as  well  as  ihsu 

Prifoner  at  the  Bar,  doth  not  acknowledge  that  he  now  is,  or  at  the  which  he  (peaks  againft. 
making  of  the  hid  AS,  or  palling  the  faid  fuppolcd  Judgment,  was  Then  the  Court-broke  up. 
a Lieutenant-Colonel,  or  that  he  could  be  notified  and  diftinguiAi- 

ed  by  that  title ; he,  the  faid  John  Lilbum , Prifoner  at  the  Bar,  can-  Notwithilandifis  the  ftrifteft  enquiry,  we  can't  find  thai  Lilburn  or 
not  join  any  ccrrain  iffuc  with  the  Keepers  of  the  Liberties  of  Eng-  his  friends,  or  any  on:  elfe,  ever  publilhed  the  remainder  of  his  Trial. 
land  upon  rhe  faid  Indiftmcnt.  For  the  faid  Indictment  not  averring  the  Mr .WHtlacki  in  his  Memorials  of  the  Engtijh  affairs,  p.  560,  fays  nO 

faid  John  Lilbum,  now  Prifoner  at  the  Bar,  to  he  the  fame  Pcrfon,  and  more  than  this  : 

not  other,  or  diveifc  from  that  John  Lilbum , intended  and  meant  in  the  1 July  13,  1653,  Lieut.  Col.  Lilburn  was  arraigned  at  the  SclBons  ih  the 

faid  Aft,  and  dlftinguilhed  from  all  others  of  the  fame  name,  by  the  title  Qld-BaiLj,  upon  the  late  Aft  for  his  Banifhmeht. 

of  a Lieutenant-Colonel  ; if  the  Prifoner  at  the  Barfhould  plead  the  gene-  July  14.  Lieut.  Col.  Lilburn  was  brought  again  to  his  Trial,  but  he 
ral  iffuc  of  Nat  guilty,  hefhould  confefs  himfclf  to  be  the  fame  John  Lil-  urg'd  tor  further  time  in  regard  the" Count'd  alRgned  him  refus’d  to  ap- 

bum,  intended  by  the  faid  Act ; clfe  he  is  not  concerned  to  plead  to  the  pear  for  him  1 only  Serjeant  Maydard,  who  was  lick ; and  lie  had  an  or- 

faid  Indictment.  And  by  confcqucncc,  if  the  Prifoner  at  the  Barfhould  dcr  for  a Copy  of  his  Indictment. 

plead  Not  guilty  to  the  faid  Indictment ; the  only  iffuc  to  be  tried  in  point  July  17,  6)  Lilburn  was  brought  to  his  Trial,-  but  nothing  done  ill 

of  tact  between  the  Keepers  of  the  Liberties  of  England  and  the  Prifoner  his  bufinefs ; and  page  563.  fays,  Aug.  Si.  Lilburn  i Trial  proceeded  at 
would  be,  whether  J bn  Lilburn , Prifoner  at  the  Bar,  was  found  in  En-  the  Sdfions-houfe. 

gland,  upon  the  15th  day  of  June,  1653  ? and  by  confcqucncc,  the  Pri-  16.  Mr.  Lilburn 's  Trial  at  the  Scffions-Houfe  proceeded. 

loner  at  the  Bar,  though  he  be  not  the  nerfon  intended  by  the  faid  Ad,  20.  The  Jury  found  Lilburn  not  guilty  3 he  pleaded  Ion®  for  him- 

might  be  enfnared  and  condemned  as  a Felon,  only  bccaufc  his  name  is  felf. 

John  Lilburn  : and  if  any  other  John  Lilbum  {hould  in  like  manner  plead  Nothing  of  tlicfc  three  laft  days  Proceedings  are  printed, 

to  the  faid  Indiftmcnt,  he  (hould  fuffer,  bccaufe  he  is  called  John  Lilburn.  In  a Book,  entitled  Lieut.  Col.  John  Lilburn  Tried  and  Call,  or  hit  Cafe 

For  all  which  errors  and  infaiHcicncics  in  the  Law,  in  the  faid  Indie!-  and  Craft  difeovered , 4/0,  1653.  is  recited  fome  of  his  fpeechcs  at  Ins 

ment,  AS,  and  fuppofed  Judgment,  appearing,  the  faid  John  Lilburn,  Trial,  and  Animadverfions  on  them ; which  fhews  that  the  Colonel  made 

Prifoner  at  the  Bar,  humbly  prayeth,  that  the  faid  Indictment  may  be  a notable  Defence.  His  Speeches,  as  mentioned  in  that  Book,  page  125, 
quafhed  ; and  in  cafe  the  honourable  Court  be  not  fully  fatisfied  in  the  fsc.  are  as  follow  : 

laid  errors  and  infufficicncies  of  the  faid  Indiftment,  he  prayeth  that  Concerning  the  Aft  whereupon  he  was  indicted,  this  he  faid  • It  was-a 
Counfel  learned  in  the  Law  may  be  affigned  him,  and  a competent  time  lye  and  a fallhood  : an  Aft  that  hath  no  rcafon  in  ir,  no  LawVor  it;  it 
given  for  him  to  advife  with  them,  and  for  them  to  prepare  their  argu-  was  done  as  Pharaoh  did  ; refolved  upon  the  queftion,  that  all  the  male 
mems  upon  all  the  laid  matters  of  Law.  And  that  the  cafe  being  of  very  children  (hould  be  murdered.  That  if  he  died  upon  this  Act,  he  died  upon 
great  difficulty,  and  much  concernment  to  the  liberty  of  all  the  people  of  the  fame  fcore  that  Abel  did,  being  murdered  by  Cain.  That  the  Ad  was 
England ; and  being  a cafe  without  any  precedent ; and  the  fliedding  or  a void  Ad,  a printed  thing,  there  being  no  one  pundilio  or  claufe  in  it, 
(paring of  innocent  blood,  depending  upon  a refolution  thereof : he  hum-  grounded  on  the  Law  of  England , and  tbat  it  was  an  unjuft,  unrighteous! 
bly  prayeth,  that  the  faid  difficult  points  of  Law,  arifing  upon  the  cafe,  and  treacherous  Ad,  .and  that  he  doubted  not  to  Ihatter  that  Ad  in  pieces! 
may  be  argued  before  the  reverend  Judges  of  the  Law,  as  hath  been  ac-  That  they  could  not  make  an  Ad  of  Parliament,  fir.ee  the  King’s  Head 
cuflomt-d  in  fuch  cafes,  that  their  opinions  may  be  had  thereupon.  was  cut  off. 

Signed  John  Norbury,  John  Maynard ; and  prefented  to,  and  accepted  By  the  fame  Law  they  voted  him  to  death,  they  mi*ht  vote  his  honeft 
by  the  Lord-Mayor,  and  the  honourable  Bench,  July  16,  1653.  twelve  Jurymen. 

John  Lilburn".  He  faid,  rhcParliamentbeforetheKing’shead  was  cut  off,  and  the  Mem- 
bers taken  out,  were,  in  their  puriry,  a gallant  Parliament,  who  were  ten- 
But  the  Court  being  eager  to  fee  the  Exceptions,  the  Cryer  commanded  dcr  of  the  liberties  and  welfare  of  the  Nation,  and  walked  in  the  lfcps  of 
filcnce,  and  to  hear  the  Court,  who  had  commanded  their  Clerk  with  a their  anccllorsand  fore- fathers;  then  were  the  days  of  their  virginity,  they 
low  voice  to  read  them  the  title  of  the  Exceptions  amongft  thcmfclves.  made  good  and  righteous  Laws,  and  then  they  had  no  force  upon  them. 
Whereupon,  as  foon  as  the  Prifoner  at  the  Bar  perceived  the  Court  had  But  fuice  164c,  and  J641,  there  have  been  no  good  Laws  made, 
heard  the  title,  he  defired  them  to  read  them  all  over  with  an  audible  voice.  He  affirms,  that  it  was  no  lawful  Parliament,  that  made  that  Adi. 

But  withal,  my  Lord,  faid  he,  I be  leech  you  and  the  Court  to  take  no-  Again,  the  Parliament  that  made  this  Adi  of  Banifhtuent  was  no  Partia- 

tice,  that  they  arc  but  part  of  my  Exceptions,  which  the  Court  hath  ment,  I will  prove  it : And  the  Parliament  was  rather  tranfgreffors  than  I. 

forced,  and  compelled  me  to  deliver  in.  Again,  admit  the  Parliament  legal,  they  had  no  power  to  fend  for  me. 

At  which  the  Lord-Mayor  was  very  angry,  and  faid,  Mr.  Lilburn,  If  there  were  any  Judicatory  in  Parliament,  it  was  the  Lords  Houfe,  not 
you  are  very  much  to  blame,  thus  to  abufe  and  fcandalize  the  Court,  in  the  Commons. 

laying  wc  have  compelled  you  : you  may  take  your  Exceptions  again,  if  As  for  all  Parliaments  in  general,  he  faid  Parliaments  were  a delcoateJ 
you  arc  not  free  to  deliver  them  in.  Give  him  them  again.  Power,  and  ought  to  give  a rcafon  of -all  they  do  ; and  that  il  was  not  in 

Lilburn.  No,  my  Lord,  I will  have  none  of  them  ; for  feeing  they  are  their  power,  (as  he  had  proved  in  his  Plea  at  large,-  before  the  Lord  Chief 

in,  they  are  in;  and  I will  Hand  to  them,  and  maintain  them  with  my  Juftice  Roils  and  Mr.  Juftice  Bacon,  May  18,  1647  ;)  nor  had  they  the 

life  : and  I hope,  and  doubt  not  but  my  honeft  and  learned  Counfel  will  leall  jurifdiftion,  to  fentence  him,  or  any  of  the  lealt  free-born  Engii/htnen - 
back  them  with  ftrong  and  unrefiftible  arguments  of  Law.  But,  my  Lord,  unlefs  it  be  their  own  Members.  That  all  crimes  whatever  were  to  be 

hereafter  I (hall  endeavour  to  keep  the  Court  clofe  to  their  promife,  made  heard,  determined,  and  judg’d  at  the  Common-Law  and  no  where  elfe. 

unto  me  by  their  mouth,  Mr.  Recorder,  about  the  Oyer:  for,  my  Lord,  Aftsof  Attainder  were  not  lawful. 

here  are  witneffes  enough  of  it.  But,  my  Lord,  whereas  you  fay  I have  Speaking  to  the  Lord-Mayor  ; This  is  the  ArangeA  thing  (faith  he) 
abufed  the  Court,  in  declaring  that  they  forced  and  compelled  me  to  deli-  I that  ever  I law,  that  a mail  mull  be  cheated  of  his  lffe.  Good  my  Lord- 
ver  in  my  Exceptions  ; my  Lord,  I abfolutely  deny  it,  that  that  averment  Mayor,  you  have  made  yourfclf  a party  in  my  cafe,  and  taken  * wronjr 
is  an)  abufe  at  all  to  theCourt.  You  know,  my  Lord,  you  have  over-ruled  John  Lilbum  ; and  if  you  do  not  make 'me  hang,  you  are  afraid  of  your- 
ine  in  point  of  reading  my  Parchment  about  the  Oyer , and  you  have  or-  lelf.  You  make  the  land  groan  under  your  burthens  and  oppreffions  • I 

dered  me  todeliver  in  my  Exceptions  to  the  Indiclment,  which  you  know  dclire  you  will  not  deny  me  my  right,  (bat  1 may  not  lefe  my  life  in  the 

I have  averred  by  Law,  I ought  not  to  be  compelled  to,  till  1 have  !e-  refolve  of  a queAion,  That  John  Lilbum  lhall  be  hanged  ; which  in  time 

gaily  the  Oytr  : fo  that,  my  Lord,  I muA  yet  aver,  that  in  the  eye  of  the  may  come  to  murder  your  poAerity,  and  the  poAerity  of  thole  that  hear  me 

Law  you  have  committed  a force  and  compulfion  upon  me.  But,  my  this  day. 

Lord,'  I have  done  with  it.  He  told  the  Lord  Keeble,  that  he  had  nothing  to  do  to  judge  him,  being 

They  fpent  fome  time  in  reading  the  beginning  of  the  Exceptions  ; a party,  and  had  a falary  of  a thouland  pounds  per  annum  from  the’  State, 
which  (an  obfervant  man  might  ealily  fee)  did  very  much  trouble  both  To  Mr.  Prideaux,  Attorney-General,  he  faid.  You  area  blood-thiifly 
the  Lord-Mayor  and  the  Recorder.  But  the  Prifoner  withdrew  ; and  by  man,  and  you  come  here  to  jimify  your  unrighteous  Aft ; and  I hone  the 
feveral  of  thofc  that  fat  nigher  the  Lord-Mayor  and  Recorder  than  he  Jury  will  take  notice  of  all  your  violence,  it  is  the  admiration  of  my 

flood,  he  was  certainly  informed  that  the  Attorney-General  Prideaux,  foul,  that  he  fhould  be  a Judge  in  his  own  cafe;  to  have  a Man  fit  as  my 

who  fat  upon  the  Bench,  although  he  would  not  fpcak  much  openly  and  Judge  that  thirtieth  after  my  blood. 

pubiickly,  yet  he  confiantly,  in  a whifpering  or  clandeAinc  way,  prefs’d  He  faid,  that  the  army  (many  of  them)  have  been  very  good  inftru- 
the  Court  to  keep  the  Prifoner  clofe  to  the  queAion ; IVhether  he  was  the  rite  tits  for  the  good  of  the  Nation,  to  deliver  us  from  Tyranny  : I w:{b 
John  Lilburn  meant  its  the  All  or  no  ? and  to  give  him  no  elbow-room  to  there  is  not  a greater  than  they  delivered  us  from. 

let  him  get  off  it : And  that  Mr.  Alderman  At'- ins  was  in  a pitiful  fright-  For  the  Jury,  he  called  them  his  honourable  Jury,  and  faid  they  were 
cd  condition,  when  the  Prifoner  appealed  to  the  people  againft  their  in-  the  Keepers  of  the  Liberties  of  England  -,  and  will  make  it  appear  that 
juftice.  And  that  the  pitiful  Alderman  moft  lamentably  cried  out  the  Jury  arc  the  Judges  of  the  Law,  as  well  as  of  the  Fail, 
to  Colonel  Obey,  prefently  to  fend  for  fome  troops  of  horfe,  to  fecure  his  Moreover,  he  charged  them  toconfider,  whether  if  I die  on  the  Monday, 
worfhipful  pcrfon.  And  that  Mr.  Lee,  the  Clerk,  was  extreme  carncft  to  the  Parliament  on  Tuefday  may  not  pafs  fucb  a fentence  a»ainll  every  one 
have  the  Prifoner  gagged  at  the  Bar,  that  he  {hould  fpcak  no  more;  and  of  you  Twelve ; and  upon  your  wives  and  children,  and  a’fyour  relations ; 
privately  prefs'd  very  hard,  immediately  to  have  him  condemned  and  taken  and  then  upon  the  reft  of  this  City,  3nd  then  upon  the  whole  County  or* 
away.  And  that  the  Lord-Mayor,  at  the  reading  of  the  title,  in  which  Middlefex , and  then  upon  Hertford /hire,  and  fo  by  degrees  there  be  no 
the  Act  is  called,  A pretended  A£1  of  Parliament,  faid  unto  the  Recorder,  people  to  inhabit  England , but  thcmfclves  ? ° 

Wc  are  undone,  if  we  receive  in  this ; for  wc  {hall  be  adjudged  betrayers  I call  Jehovah  to  witnefs  (faith  he),  and  do  here  proreft  before  God 
of  our  truft.  And  at  their  reading  the  firll  Exception,  the  Recorder  was  Angels  and  Men,  I am  not  the  pcrfon  intended  to  be  banilhed  by  that 
amazed,  and  faid,  he  wondered  how  Mr.  Lilbum  could  get  learned  Aft;  (peaking  of  the  Aft  whereupon  he  was  indifted. 
men  in  the  Law  to  fign  fuch  Exceptions.  And  the  Lord-Mayor  alking  The  Jury  having  acquitted  him,  were  i'ummoncd  before  the  Council 
him,  what  that  Mr.  Norbury  was,  whofc  hand  was  firft  to  the  Exceptions ; of  State,  0:1  the  23d  of  Augujl , 1 653  ; in  purfuance  of  an  order  of  Par- 
the  Recorder  told  him,  he  had  lately  been  a Judge  in  H ales.  My  Lord,  liament,  of  the  21ft,  to  anfwcr  for  their  conduct. 

I do  not  fo  much  wonder  at  his  fetting  his  hand  to  the  Exceptions  (for  The  examination  of  which  Jury  is  printed  in  Slate-Trials  Vol.  I. 
1 have  known  him  for  manv  years  to  be  a man  of  principles  fomething  in  page  81,  fc  t.  Edit.  1730,  after  his  Trial  at  Gui/dholl  in  1640  for  High- 
affiniry  to  Mr.  Lilbum ) ; but  for  Mr.  John  Maynard,  one  of  the  greateft  Treafon  ; to  which  the  Reader  is  referr'd.  But  for  wliac  re  Aon  the  exa- 
Lawyers  of  England,  and  one  of  the  greateft  practitioners  of  the  Nation,  mination  of  his  Jury  in  1653  >s  tilere  iuierted  (bavin®  no  relation  to 
iut  hnn  tofet  his  band  to  fucb  Exceptions,  is  that  (iny  Lord)  amazeth  me.  that  Trial)  would  be  difficult  to  tell. 

Vox..  VH.  B b b XXV 
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XXVII.  The  Trial  of  MILES  SINDERCOME,  alias  FISH,  at  the  Upper-Bench,  Wejhninjler , 
Feu.  9,  1656.  for  High-Treafon. 


Before  the  Lord  Chicf-Juftice  Glynn,  and  Mr.  Juflice  Warburton. 


7ANV  ART  1656,  Milts  Sin  dir  amt  was  committed  clofe  Prifoncr  to 
ihe  Tower  of  London,  for  High-T rcafon ; and  Sir  John  Barkjltad, 
Knight,  Lieutenant  of  the  Tower,  gave  order  to  Mr.  DaviuSteer,  «>ne  of 
the  Warders  of  the  Towir,  to  he  his  Keeper;  with  flridt  orders  from  the 
Lieutenant  to  hr  mnft  careful  of  him.  But  Mr.  Steer  perceiving  the  def- 
prratcnels  of  his  eilpofilion,  by  many  violent  and  threatening  fpceches, 
which  he  often  ufed,  acquainted  Sir  John  Barkjltad  therewith,  and  de fired 
iru.re  affiitance,  a>  well  for  the  fecurity  of  his  own  Perfon,  as  of  the  faid 
Prifoncr.  Wherefore,  from  that  time  forward,  a guard  of  a Conun. (Jinn 
.Officer  and  Soldiers,  were  ordered  to  a (lift  the  faid  Keeper,  and  fccufethe 
Prifoncr;  fo  that  Sindc-comt  finding  no  means  poffiblc  for  him  to  make  an 
efcape  by  force,  endeavoured  afterwards  to  corrupt  his  Keeper,  offering 
him  two  hundred  pounds,  or  fo  much  as  his  place  fliould  be  worth,  to 
affift  him  in  making  his  cfcape ; and  defired  him,  if  he  would  undertake 
the  matter,  to  furmih  him  with  a black  fuit  of  clothes,  a peruke,  and  a 
fijort  dagger,  to  pafs  him  through  the  Water-gate,  within  theTewer,  and 
Lid,  that* then  hi  would  trouble  him  no  further,  but  kill  any  man  that 
fcould  oppofe  him  in  going.  But  his  Keeper  faithfully  difeharging  his 
truft,  not  only  refufed  this  proffer,  but  acquainted  the  Lieutenant  there- 
with; who  w is  therefore  more  vigilanc  and  careful  for  his  fecurity.  The 
Officers  and  Soldiers  that  daily  attended  in  his  chamber  with  him,  would 
often  advife  hun  to  make  his  peace  with  God,  and  to  look  after  the  eternal 
concernments  of  his  Soul ; which  difeourfe  he  would  always  divert  by  the 
{'peaking  of  his  own  valour  and  courage,  and  how  many  he  had  fiain  while 
he  was  a Snldier,  boafting  greatly  therein,  and  of  his  knowledge  in  the 
Law  of  this  Nation  : And  would  often  fay.  That  he  doubted  not  to  make 
a very  good  defence,  if  he  might  be  tried  by  a Jury,  according  to  the 
ancient  Law  of  England,  and  to  come  off  m well  as  John  Lilburn. 

February  6,  1656,  Miles  Sindercome  had  notice  of  his  Trial  to  be  the 
next  Monday  following,  and  had  liberty  given  to  prepare  himfclf  for  it  ; 
and  for  that  purpofe  to  fend  for,  and  converfe  with,  what  perfons  he  would ; 
and  to  have  the  ufe  of  pen,  ink,  and  paper,  and  to  write  as  he  pleated  ; 
which  he  had,  and  did  ufe  accordingly. 

February  9,  1656,  Sindercome  was  brought  to  his  Trial  at  the  Upper- 
Bench  Bar  in  Wejlminfttr-ball , the  particulars  whereof  arc  as  follow. 

The  Indi&mcnc  was  for  High-Treafon,  to  this  e£Fe&,  viz. 

THAT  Miles  Sindercome,  alias  Fife  *,  and  one  William  Boyes,  with 
divert  other  Rebels  and  Traitors , agatn/l  the  Lord  Protestor,  and  Govern- 
ment of  the  Commonwealth  j not  having  the  fear  of  God  in  their  hearts,  but 
sordid  and  /educed  by  the  injligation  of  the  Devil  -,  on  the  17/A  of  Septcm- 
Vr,  ibco,  and  divers  ether  days  and  times,  as  well  before  as  after,  at  W eft- 
minfter,J  and  divers  other  places  in  the  County  of  Middlefex,  falfety,  malici- 
oufiy  and  tritoroujiy  did  eonfpire,  ccmhafs,  and  imagine  ihe  death  of  the  faid 
Lord  Prettfler-,  and  to  fiLvcrt  and  alter  the  Government  of  the  Commonwealth , 
and  to  rat  ft  War  within  the  fame. 

For  e (Feeling  whereof. 


1.  They  took  a room  in  tie  Houfe  of  one  Edward  Hilton,  and  divers  rooms 
in  the  houfe  ef  one  James  Midhope,  in  Weftmrnfter ; whither  they  brought 
Guns , Harqutbuffes  and  Piftols,  charged  with  leaden  Bullets,  and  iron  Slugs, 
it  Jhoet,  kill  and  murder  him. 

2.  January  1,  1656.  They  provided  Horfes  and  Weapons  of  War ; and, 

3!  Took  a'  houfe  and.  banqueting-houfe  at  Hammcrfmitb,  of  one  Henry 

Butby,  for  the  fame  purpofe. 

a..  January  9,  1656.  They  confpiredto  burn  Whitehall,  where  his  Htgb- 
x.fs  was  in  his  own  far  fort ; and  to  that  end  brought  a basket  filed  with  Match, 
Brimjlone,  Gunpowder , and  other  combuftible  Stuff  and  Materials,  and  fit 
/he  fame  on  fire  in  the  Chapel  there  to  the  great  danger  and  difquietment  of  his 
Highnefs,  and  iB  example  of  others,  in  contempt  of  the  Law , again, 1 their  due 
obedience  to  his  Highnefs  and  Government , againjl  the  Peacf,  and  form  of  the 
Statute , &c. 

Thus  far  the  Indictment. 


Whereupon  being  arraigned,  he  pleaded  Hot  Guilty , and  for  bis  T rial 
put  himfclf  upon  his  Country;  and  the  iffuc  being  joined,  there  was  im- 
mediately impannellM  a Jury  of  Gentlemen  of  worth  and  quality  to 
pafs  upon  his  Life  and  Death  : he  challenged  fcveral  of  them  ; and  twelve 
bein''  fwoia  (with  his  own  content),  his  Higbnefc’s  Attorney-General  (the 


Indiftmcnt  being  opened)  proceeded  to  the  Evidence,  which  was  very  full 
and  clear,  and  two  Witneffrt  at  the  leaft  to  all  the  points  of  the  Indnft- 
ment,  with  many  aggravating  circumftanccs:  the  particulars  whereof  are 
herein  after  mentioned. 

The  Evidence  te  prove  the  Indifirr.ent. 

THERE  was  one  Toopt  of  his  Highncfs' s Lifeguard,  who  was  drawn 
into  the  bufinefs;  and  he  proved  fully,  1.  What  perfon  Sindercome 
is  ; how  he  inveigled  him,  the  faid  TooPe,  with  money  in  hand,  and  pro- 
mi  fes  of  more,  and  great  preferment,  to  join  with  him  to  murder  his 
Highuefs;  faying,  Spain  could  ncvercibtain  a peace  with  us,  till  he  were 
taken  out  of  the  way.  2.  The  circuinftances  of  time,  place,  means  and 
manner  defigned  for  this  murder.  3.  That  he,  the  faid  Toope,  was  to  give 
notice  when  his  Highncfs  went  forth;  and  at  what  end  of  the  Coach  he 
fat.  4.  Their  buyingand  keepingof  fleet  horfes.  5.  Their  intent  to  fire 
Whitehall,  the  fire-work  placed  in  the  Chapel,  and  other  circumftances. 

6.  Sinderceme’s  refolution,  if  the  fire  did  not  take,  so  kill  the  Protector, 
whatever  came  of  it. 

All'o  one  John  Cecil  proved  the  whole  defign  of  Sindercome  and  Boyes, 
how  long  it  was  in  hand  ; that  Sindercome  engaged  him,  the  faid  Cecil,  in 
it ; what  words  were  ufed,  how  it  fliould  be  done  ; what  theconfeqnenccof 
the  murder  would  be;  the  money  provided,  and  that  #licn  it  fliould  have 
been  done,  he,  the  faid  Cecil,  was  defigned  to  go  to  Col.  Sexby,  and  to 
(hare  with  Sindercome  in  his  honour  and  profit.  That  the  firft  thing  agreed 
on,  was  to  provide  good  horfes.  What  moneys  were  paid  by  Sindercome ; 
Sindercome’s  refolution  to  affuffinatc  his  Highncfs  when  he  went  abroad  ; 
and  the  manner  how.  That  they  were  upon  the  road  five  or  fix  times  on 
purpofe;  and  in  Hydt-park  with  fwords,  and  piftols  charged,  and  had 
notice  given  thorn  by  Toopt  of  his  Highncfs’s  coming.  That  the  hinges 
of  Hyde-park  Gate  wore  filed  off,  in  order  to  their  cfcape.  That  they 
took  an  houfe  with  a banqueting-houfe  at  Hammerfmith , to  flioot  him  with 
Guns,  made  on  purpofe  to  carry  ten  or  twelve  bullets  at  a time.  That 
Tcope  was  to  give  notice  of  his  Highncfs’s  palling  that  way,  and  at  which 
end  of  the  Coach  he  fat.  That  ho,  the  faid  Cecil,  faw  one  of  the  Guns 
provided,  which  would  carry  twelve  carbine  bullets  and  a Hug.  He  fpake 
fully  to  the  defign  of  firing  Whitehall ; deferibed  the  fire-work  prepared, 
and  ihe  nature  and  intention  it,  and  other  circumftanccs.  Moreover,  that 
Boyes  affur’d  them,  that  when  the  Protestor  Ihould  be  difpatched,  forces 
would  come  from  Spain  and  Flanders-,  and  a great  part  of  the  Fleet  would 
fall  off.  And  that  he  believed  Sexby  to  be  the  main  agent  herein  at  Bruffels 
He  proved  alfo  the  difeourfe  Boyes  had  about  feixing  P or  tf mouth. , or  fomc 
other  port  in  the  Weft,  and  of  a great  fum  for  that  purpofe.  That  thirty 
or  forty  are  engaged  in  this  defign  to  kill  the  Proteflor,  and  it  was  fo  or- 
dered, that  not  above  two  fliould  know  each  other,  until  the  matter  fliould 
be  ripe  for  execution;  and  that  Boyes  knew  the  whole  number. 

He  fpoke  fully  to  that  defign  to  kill  his  Highnefs  the  firft  day  of  the 
Parliament;  and  their  Caking  houfes  for  that  purpofe  at  Weftminfter-,  and 
bringing  arms  thither,  and  other  circumftanccs  j. 

That  Boyes  goes  by  feveral  names,  and  in  feveral  habits ; fometimes  as 
a poor  Prieft  in  ragged  clothes  ; fometimes  well  clad  as  a Gentleman. 

It  was  further  proved  by  the  faid  John  Cecil,  and  Col.  James  Midhope , 
that  in  order  to  the  deftroying  of  his  Highncfs,  he,  the  faid  Cecil,  Sinder - 
come,  and  Boyes , took  the  faid  Midhope  s houfe  near  the  Abbey  at  Wtft- 
minfter  ; and  when  they  took  it,  Sindercome  called  himfelf  John  Fiji,  Clerk 
to  one  Mr.  Havers,  a pretended  Gentleman  of  Norfolk ; and  Cecil  went 
by  the  name  of  Mr.  Havers' s Coachman. 

It  was  proved  likewife,  that  the  firft  day  of  the  Parliament,  after  they 
had  taken  Midhope's  houfe,  he  being  there ; Sindercome  and  Cecil  went 
thither  to  him,  from  one  Edward  Hilton,  a Sempftcr’s  houfe  in  King-Jlrect, 
Weftminfter , where  they  left  a great  trunk  full  of  arms,  brought  from 
Flanders-,  and  carried  with  them  in  a viol-cafe,  one barquebufs,  and  fome 
piftols,  charged  with  leaden  bullets,  and  flugs,  about  Sermon-time,  to 
Midltopd s houfe;  which  they  found  very  convenient  for  their  purpofe,  and 
refolvcd  to  buy  it,  and  to  build  a room  in  the  yard  r.cxt  the  ftreet;  there 
being  feveral  back-yards  and  doors:  and  refolvcd  alfo  to  fecurc  Midbopt , 
or  otherwife  to  deal  with  him  that  he  might  not  difeover  them,  nor  hindec 
their  defign  §. 

It  was  proved,  moreover,  by  Cecil  and  Midhope,  that  Sermon  being  end- 
ed, all  three  of  them,  viz.  he,  the  faid  Cecil,  Sindercome,  and  Boyes , went 
inco  the  yard  of  the  houfe  next  the  Abbey,  to  (hoot  his  Highnefs,  as  he 
palled  from  the  Abbey  to  meet  the  Parliament  in  the  painted  Chamber; 


* The  principal  Perfon  employ'd  in  the  traitorous  defign,  for  the  definition  of  his  Highnefs  » Peifon,  was  a notable  drfperate  Fellow,  named  Sindercome,  one  who  here- 
tofore had  been  a Quarter-Matter  under  Sir  John  Reynolds  in  the  Army,  and  was  about  two  years  ago  calhier'd  by  General  Monk,  among  others  in  Scotland.  He  allbcialcd 
to  bimfclf  one  CrviVand  manv  other*  were  engag'd  iu  the  BiiGncfit.  For  the  carrying  on  their  work,  they  held  coricfpondcnce  with  feme  in  Flanders,  received  dirciSions 
thence  fiom  time  la  time,  and  for  their  encouragement.  Dm  Aloxfe,  the  late  Amb.iffiidor  of  Spain  in  England,  return'd  them  over  Sums  of  Money,  with  which  they  were 
enabled  t«  proceed.  Sec  a Brief  Relation  of  try  Lite  dangerous  riot.  Printed  in  a farther  Narrative  of  the  Pajarei  cf  thefe  Times  in  the  Conmion'Wealtb  o/'England,  pag.  ?. 

+ In  Col.  Edouard  Sexbt'%  Narrative,  which  he  delivered  to  Sir  John  RarhJIecrt,  Lieutenant  of  the  Tower,  08.  it,  slit;,  printed  in  A farther  TCarrative  of' ihe  Pajfares  of 
eh  ' a Times  in  the  Csmmor.-.l\-aUb  o/England,  png.  »i.  he  fays,  “ Sir  John,  1 fent  to  you  to  tell  you,  that  I am  guilty  of  the  whole  hufinefs  of  Sindercome,  as  to  the  rfchgn  of 
•>  'tilling  the  Lord  Protector,  St.  .mil  to  that  purpofe  I furnifli’d  Sindercome  with  about  joo/.  in  Money,  and  alfo  with  Arms,  and  tied  him  to  an  Engagement,  that  he  ihould 
•«  not  reveal,  the  defign.”  And. further  he  Paid,  “ The  Letters  they  have  of  mine,  they  could  not  prove  them  to  be  mine  ; hut  by  my  own  Comcfljon,  which  1 now  confels, 
••  and  acknowledge  that  they  are  mine.  And  that  I was  with  Charles  Stuart,  and  acquainted  him,  that  I was  an  enemy  to  the  Lord  Protestor;  and  1 alfo  declare  that  l rc- 
•<  ccived  a large  (cm  of  Money  from  the  Spaniard  to  carry  on  my  (hid  defign,  and  to  mate  what  Confufion  ! could  in  England,  by  endeavouring  the  killing  of  the  Lord 
••  prctciior,  and  t>y  what  other  vrayn  1 hail  io  defign  ; and  to  that  end,  llie  better  to  cifeft  it,  1 came  into  England  in  a dilguifcd  Habit,  and  was  the  principal  in  putting  00 
« others  in  the  faid  defign.”  Ami  Fare  aa.  he  fey*.  “ That  lie  was  the  only  man,  that  let  on  Sindercome  to  kill  the  Lord  Prote>2or  ; and  that  Book,  called  Killing  no  Mur- 
" der  he  owned : and  laid  he  was  ililf  of  that  Judgment ; yet  faid,  it  was  both  foolifbly  and  knavifiily  done  in  that  Book  to  charge  the  Lieutenant  of  the  Tovser  touching 
•*  sitidereotr.-c s Death.”  This CuL  .SV.v4/  died  a Prifoncr  in  the  J&wer,  Jem.  13,  16/7. 
t This  Sindercome  had  engaged  to  kill  General  Monk  in  Scotland,  and  would  have  engaged  the  Uid-Mr.  Cecil  therein  alio. 

§ Hilton  depofed  fully  concerning  the  Viol- cafe  and  Trunk  of  Asms. 
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and  to  that  end,  he,  the  faid  Ctal  flood  on  the  Wall  with  his  piftol  charged, 
and  Sindercome  walked  in  the  yard  ; but  other  company  coming  in  thither, 
they  were  prcvcttecJ,  and  Boyes  went  out  of  the  yard  into  the  throng 
of  people. 

It  was  further  ptoved  by  Ce.it,  that  this  enterprize  not  fucceeding,  they 
refolved  to  murder  his  Highnefs  fome  other  way,  to  wit,  to  furnilh  them, 
(elves  with  fleet  horfes,  to  kill  him  as  he  rode  forth.  That  Sindercome  en- 
gaecd  Taope,  who  conftantly  gave  him  notice  of  the  Life-guards  going 
abroad,  or  of  the  faddiing  of  the  Pad  Nags. 

That  the  firft  time  they-  rode  forth  to  kill  him,  W3S  the  latter  end  of 
September  laft  (viz.)  the  Saturday  after  he  had  left  going  to  Hamptn- court. 

That  the  fecund  time  was  when  he  rode  to  Kenjsngton,  and  thence,  the 
back  way  to  London. 

The  third  time,  when  he  went  to  Hydt-park  in  his  Coach. 

The  fourth  time,  when  he  went  to  Turr.ham-Green,  and  fo  by  Atton 
home  ; at  which  time  they  rode  forth  to  kill  him,  and  refolved  to  break 
through  all  difficulties  to  effect  it. 

The  fifth  time,  when  he  rode  into  Hydr-park,  where  his  Highnefs 
alighting,  afked  him,  the  faid  Cecil,  whofe  horfc  that  was  he  rode  on, 
Sindercemt  being  then  on  the  out-fide  of  the  Part ; and  then  Cecil  was 
ready  to  have  done  it,  but  doubted  his  horfe,  having  at  that  time  got  a 
cold. 

That  Sindercome  rode  forth  once  himfelf  to  kill  his  Highnefs,  and  told 
Cecil  of  it. 

That  all  proving  ineffectual,  they  refolved  to  defifl  dll  the  Spring,  and 
in  the  mean  time  to  fire  Whitehall. 

That  the  faid  Cecil  put  on  a thin  holland  fhirt,  and  thin  clothes,  for  his 
better  efcape,  when  he  rode  forth  to  kill  his  Highnefs ; and  prepared  his 
horfe  as  if  he  had  been  to  run  a race. 

To  prove  the  taking  of  thehoufe  and  banqueting-houfe  at  Hammerfmith, 
of  Henry  Bujby,  Coachman  to  the  Earl  of  Salijbury , there  was  befide  Cecil, 
the  teftimony  of  Henry  Busby  himfelf,  William  Page,  and  William  Neal, 
Binder comis  fervant. 

To  prove  the  bafket  of  fluff  for  firing  the  Chapel,  there  was  the  tefli- 
mony  ol‘  Cecil  and  Tcope,  and  others  who  were  perfons  of  quality. 

To  prove  the  buying  and  keeping  of  the  horfes,  there  was  the  teflimony 
of  Henry  Busby,  who  fold  them  one  hoi  ft  for  fourfeore  pounds  ; alfo  of 
IVilliam  Page,  and  IVilliam  Neal , Shiderctme’i  fervant. 

To  prove  the  hinges  of  Hyde-pari  gate  being  filed  off,  and  the  pales 
cut,  there  was  the  teflimony  of  John  Cecil,  and  Thomas  Shell. 

The  Prtfoner  feeing  the  Evidence  fo  clear  againft  him,  had  nothing 
material  to  fay  for  himlclf  by  way  of  defence,  yet  carried  himfelf  very  in- 
folenc  at  the  bar ; and  when  the  Court  afked  him  touching  any  of  the  mat- 
ters proved  againft  him,  he  would  confidently  deny  what  was  laid  to  his 
charge.  And  after  all  the  Evidence  given,  and  the  Pnl'oner  heard  what 
he  had  to  fay  for  himfelf ; the  Court  fummed  up  the  whole  to  the- Jury  of 
Life  and  Death,  and  declared,  that  by  the  Common- Law,  to  compafsor 
imagine  the  death  of  the  chief  Magiflrate  of  the  Land,  by  what  name  fo- 
ever  he  was  called,  whether  Lord-Prote&or  or  otherwife,  is  High-Trea- 
fon;  he  being  the  chief  Magiflrate,  and  the  Spring  of  Jufticc,  in  whofe 
name  all  Writs  run,  all  Cominiflions  and  Grants  arc  made  : and  that  the 
Statutes  of  Treafon  made  25  Ed.  III.  as  to  this,  did  only  declare  what 
the  Common  Law  was  before  the  making  of  that  Statute,  and  was  not 
jntrodudlive  of  a new  Law*:  and  more  to  that  effeft ; and  then  proceeded 
to  Judgment  againft  the  Prifoner  in  this  manner. 

The  Sentence. 

J T is  confidertd  by  the  Court,  that  the  faid  Miles  Sindercome,  alias  Fifh, 
■*  be  fent  from  hence  to  the  Prifon  in  the  Tower  of  London,  from  whence  he 
came,  and  from  thence  be  drawn  upon  a hurdle  through  the  Jlreets  of  London  to 
Tyburn  ; there  to  be  hanged  on  the  Gallows  until  hr  be  half  dead,  and  then  to  be 
cut  down,  and  his  intrails  and  bowels  taken  out,  and  burnt  in  his  own  fight,  and 
hit  body  divided  into  four  quarters,  and  be  difpofed  of  as  bis  Highnefs  the  Lord 
ProtiBor  Jlrall  think  fit. 

The  fame  day,  after  be  was  brought  back  again  to  the  Tower,  he  was 
much  in  raged,  and  in  a great  paflion  ; his  Keeper,  and  Elizabeth  Herring , 
one  of  his  Sifters,  being  in  the  chamber  with  him,  he  did  fwear.  That  they 
Jkould  never  have  his  life  ; and  then  defired  his  Keeper  to  help  him  to  fome 
poifon,  that  he  might  make  away  himfelf:  which  he  refuftng,  Sindercome 
then  defired  bis  Sifter  to  buy  him  fome  for  the  fame  purpoie.  But  (he 
crying  at  that  prefent,  gave  him  no  anfwer;  but  taking  her  opportunity 
(when  the  Keeper  did  not  fo  much  mind  them)  had  fome  private  difeourfe 
with  him  (which  cannot  be  known  what  it  was  about).  Prefently  after, 
his  faid  Sifter  left  him,  and  before  her  going,  fpake  to  his  Keeper,  faying, 
Lord,  what  Jhall  I do?  Did  you  hear  -what  my  Brother  faid  of  the  Poifon  ? 
Thereupon,  the  Keeper  charged  her  not  to  bring  him  any,  telling  her,  if 
her  Brother  were  poil’oncd  in  his  houfe,  he  would  accufe  her  for  affifting 
him  in  it. 

The  Lieutenant  of  the  Tower  then  being  fully  acquainted  with  thedef- 
peratenefs  of  Sindercome,  commanded  a file  of  Soldiers  to  watch  in  the 
room  below  his  chamber,  and  a Guard  of  Officers  to  be  with  him  in  his 
chamber,  that  all  means  for  the  making  his  efcape  might  be  prevented. 

Sindercome  the  fame  day  endeavoured  to  corrupt  his  Keeper,  as  former- 
ly, and  with  much  earnellnefs  preft  him  to  be  helpful  to  him  in  his  great- 
eft  diftrefs ; and  afked,  if  it  were  not  poffible  for  him  to  make  an  efcape, 
telling  him,  if  he  would  affift  him  in  it.  he  would  make  good  to  him  two 
hundred  pounds  that  night : and  if  he  would  go  along  with  him,  he  would 
teakethat  two  hundred  pounds,  feven  hundred  pounds,  or  what  more  he 
Should  defirc ; farther  requefting  him  to  fumifh  him  with  a black  fuit, 
peruque,  and  Jaeger,  for  that  purpofe.  But  by  reafon  that  the  Officers 
aforefaid  were  in  the  chamber  with  him,  he  had  not  liberty  fo  freely  to 
difeourfe  with  his  Keeper  about  this  bufinefs  as  he  defired,  and  therefore 


earneftly  defired  the  faid  Guard  of  Officers,  and  all  in  the  chamber  with 
him,  to  withdraw  ; in  which  time  he  wrote  and  delivered  privately  to  his 
Keeper  a note,  whereof  the  next  following  words  is  3 copy  : 

Mr.  Steer, 

V'  O U fee  my  condition,  it  is  no  time  to  dally  with  it ; I have  already  provided 
two  hundred  pounds  for  yest ; and  if  you  will  let  me  make  my  efcape,  and 
that  you  will  go  with  me,  or  Jet  me  forth,  1 Jhall  give  you,  were  it  fee  hundred 
pounds  mire,  I do  rut  care : if  you  will  do  any  thing,  let  me  know  your  mind ; 

J hope  God  will  work  my  deliverance  by  your  means ; It  me  bear  your  judgment * 
that  we  may  conclude  ; for  if  you  and  I do  conclude,,  I will  bene  ether  clothes 
brought  into  the  room  below,  with  a ptruque,  and  / will  take  up  a board  (mean- 
ing, as  is  conceived,  one  of  the  boards  of  his  chamber,  to  go  down  into 
the  room  below  it,  where  his  black  clothes  (hould  lie  ; though  therein  he 
would  have  been  frullrated,  by  reafon  of  the  file  of  Soldiers,  which  the 
Lieutenant  had  commanded  to  watch  there),  and  ] do  judge  that  mujl  be  the 
way.  Fir  God's  fake  do  what  you  can,  and  do  not  dijhufi  my  not  performing 
to  give  you  the  money  5 for  1 can  this  night  order  you  two  hundred  pounds  to  any 
body  that  you  Jhall  appoint  : but  if  you  Jhouid — 

You  may  obferve,  that  the  reafon  of  his  breaking  off  fo  abruptly,  was, 
that  die  Guard  of  Officer?,  whom  he  had  for  th*t  time  defired  to  with- 
draw, finding  that  he  made  them  ftay  fomewhat  longer  than  ordinary* 
preft  in  upon  him,  fo  that  he  had  not  time  to  write  further.  His  Keeper 
for  anfwer,  endeavoured  to  take  him  off  from  thole  thoughts,  telling  him 
the  impoffibility  of  it,  and  defired  him  to  confidcr  his  prefent  condition, 
and  prepare  himfelf  for  another  world  ; whereupon  Sindercome  finding  he 
could  no  ways  prevail,  moved  thefe  things  no  more  afterwards. 

From  which  time,  feveral  pious  and  able  Divines,  fome  of  which  were 
appointed  by  his  Highnefs,  and  others  that  were  defired  by  the  Lieutenant 
of  the  Tower,  daily  came  to  him  ; as  Mr.  George  Griffith,  Mr.  Thomas 
Brooks,  Mr.  John  Hodges,  Mr.  Slater,  Mr.  Barker,  and  others.  But 
before  they  or  any  others  entered  into  difeourfe  with  him,  he  would  wave 
all  queftioning  of  him  about  the  bufinefs  for  which  he  was  condemned  : 
they  laboured  much  with  him  for  his  foul’s  good,  but  with  no  fatisfaciion 
to  the  greateft  part,  and  with  very  little  to  others  of  them  ; he  having 
before  declared  his  judgment,  or  rather  opinion,  by  reafon  of  his  incon- 
ftancy  and  unfcttlednels  in  them,  fometimes  owning  the  univerfi! p.ini  of 
redemption-,  at  other  times,  that  the  foul  died  with  the  body,  or  flepi  with  the 
body  till  the  Refttrreflicn,  and  then  it  may  be  it  Jhottld  rife  ; that  by  the  gra-vt 
Hell  was  meant ; With  feveral  other  detcftable  tenets.  And  indeed  there  is 
fcarcc  any  erroneous  opinion  known  in  our  times,  that  he  had  not  a gene- 
ral notion  of,  and  would  pretend  unto.  In  feveral  of  his  difeourfe  with 
thofe  Minifters,  ho  would  not  hear  but  that  Judas  was  in  as  good  a con- 
dition as  Peter ; and  of  that  in  the  xviith  of  John,  v.  12.  where  Chrift 
faith.  While  1 was  with  them  in  the  world,  I kept  them  in  thy  name ; thofe  that 
thou  gavefl  me  1 have  kept,  and  none  of  them  is  itjl  but  the  Son  of  Perdition,  that 
the  Scripture  might  be  fulfilled:  he  would  fay,  it  was  meant  to  all  men,  who 
as  they  were  finners,  were  Sons  of  dcftruction  and  perdition.  And  as  to 
that  Text,  fpeaking  of  the  difciplcs,  which  faith,  one  of  them  was  a De- 
vil; he  would  ftartlc  and  fay,  it  was  a rugged  and  harfh  faying.  He 
would  often  put  it  as  a cafe  to  them,  whether  for  any  perfon  to  contrive 
the  death  of  another,  and  not  to  a£f  it,  were  punifhablc  by  man  ? And 
being  as  often  refolved,  and  told  of  the  Laws  made  in  that  cafe ; he  would 
anfwer,  that  which  they  allcdged  was  but  the  Law  of  man,  and  that 
Thoughts  were  not  to  be  punimed  by  man,  but  God  who  alone  knew 
them. 

Friday  13  th  of  February. 

Afterwards  he  had  notice  given  him,  that  the  next  day  was  appointed 
for  his  Execution ; and  about  eight  o’clock  that  night,  the  Guard  of 
Officers  in  his  chamber,  were  Captain  Henry  Sharp,  Captain-Lieutenant 
JVtliam  Fojier , Enfign  Philip  Brown,  Serjeant  Nicholas  Stoci,  and  his  faid 
Keeper.  And  prefently  after  they  came  into  the  chamber,  three  Women 
came  to  him,  two  whereof  were  Sindercome’s  Sifters,  and  the  other  one  laid 
to  be  his  Sweetheart,  who  exprefied  trouble  and  forrow,  lamenting  his 
condition.  And  one  of  his  faid  Sifters,  named  Elizabeth  Herring,  told 
him.  She  bad  rather  fee  him  die  before  Jhe  went  from  him,  than  he  Jhouid  die  fo 
barbarous  a death  as  was  intended  him,  or  to  that  effect:  whereupon  the 
Officers  minding  her  expreffions,  took  what  care  they  could  to  prevent 
her  in  giving  him  any  thing-,  and  as  foon  as  the  faid  women  were  gone 
carefully  fcarchcd  the  room.  Then  Sindercome  defired  the  Officers  and  his 
Keeper  to  withdraw,  that  he  might  be  private ; in  which  privacy,  he 
continued  about  a quarter  of  an  hour,  then  came  to  the  chamber-door, 
faying  to  the  faid  Officers  that  flood  without,  7 hey  might  come  in,  for  he 
had  now  done  ; which  words  being  not  ufual  with  him,  were  obferved  by 
moft  of  them.  The  firft  that  went  in,  found  him  rubbing  his  hands  with 
his  handkerchief,  and  wiping  his  nofe  and  mouth  therewith  j and  he 
walked  a turn  or  two  about  the  roam,  and  then  took  the  Bible,  and  fat 
down  reading  therein.  A while  after,  he  ftarted  up  fuddcnly,  faying, 
Hemuji go  to  bed:  and  therewithal  he  undreft  himfelf,  and  went  into  his 
bed.  The  laid  Guard  of  Officers  in  his  chamber,  being  then  difcourfing 
together,  Sindercome  (a  quarter  of  an  hour  after  he  had  lain  Hill)  difeourfed 
very  freely  with  them  of  what  thfey  were  talking.  About  which  inftant 
of  time,  orders  were-fent  from  Sir  John  Barkjlead,  to  the  faid  Officers,  to 
be  careful  that  he  (hould  not  make  away  himfelf  f by  poifon,  in  regard  it 
was  the  laft  night  he  was  to  be  there;  and  they  (hould  diligently  learch  all 
places  of  his  chamber,  and  about  his  bed  to  prevent  it.  But  prefently 
after,  Sindercome  fell  afleep  (as  was  thought),  and  fnorting  fomewhat  un- 
ufually,  one  of  the  Officers  defired  his  Keeper  to  take  a candle  and  look 
upon  him ; which  he  did,  and  found  him  almoft  dead  there,  which  pre- 
vented their  further  fearch.  Whereupon  a Surgeon  was  immediately  lent 
for,  who  applied  medicines  to  him  ; notwithftanding  which,  after  be  had 
continued  in  that  condition  fpccchlefs  about  two  hours,  he  died§. 

February 


Mr.  IVkitlork,  in  liis  Memorial*,  Page  6$o.  Feb.  9,  1656.  Sindercome  wa s tried  at  tbe  Upper-Bench  Bar,  found  gui'tv,  and  condemned  to  be  hanged,  drawn,  and  quar- 
tered : The  Conn  declared,  Hat  hr  the  laramcn  Law,  to  compajt  cr  imagine  the  Death  of  the  Chief  Magiflrate,  Ij  what  name  focoer  bt  emu  tailed,  whether  Lord  PrtieSor,  or 
tberwifr,  ii  Bigh-t reafon,  and  that  the  Statute  »J  Edw.  III.  was  only  deehiraterr  of  the  Common  Law. 

T Sindercome  had  been  an  Apprentice  to  a Chirurgcon,  near  St  Catherine's  at  the  Tower,  and  fo  it  was  probable  had  more  than  ordinary  knowledge  of  I’oifons. 

5 Lord  Clarendon , in  bis  Hi  dory  of  the  Reliellion,  Vot.IIl.  Bait  a.  (g»o.  Edition]  Page  646,  647.  fays,  Sindercome  mas  a very  flout  Man,  and  one  who  had  been  much  in  Ids 
ifeotfs)  favour,  and  who  had  twice  or  thrice,  by  wonderful  and  unexpected  Accidents,  been  difappointed  in  the  minute  he  made  fure  to  kill  him,  and  (that  O cmweil) 
bad  caufcd  hint  to  be  apprehtndeU ; his  behaviour  was  fo  refoltite  in  M»  Examination  aud  Trial,  as  if  be  Utot's'.it  he  Ibould  kill  be  able  t#  do  it  j and  it  was  mamfeft  that  be 
*•  had 
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The  Trial  of  Miles  Sindercome, 


8 Car.  II.  ^ 376  ) 


February  14,  1656. 

The  Coroner’s  Inqtitft,  confining  of  Merchants,  and  other  fubflantial 
Boufekerpcrs  of  the  Timer  Liberty,  had  in  charge  to  inquire  of  the  man- 
ner of  Sindercome' s death,  which  they  diligently  attended  ; and  all  fuch 
witnefles  as  could  fpeak  materially  thereunto  were  examined  by  the  Co- 
roner. And  although  there  were  then  very  ftrong  prefumptioiis  that  he 
had  poifoned  himfelf ; yet  in  regard  the  Surgeons,  who  had  then  only 
cq>ened  his  body,  and  finding  no  ufual  fymptoms  accompanying  the  taking 
offharp  poifons,  could  not  pofitivcly  deliver  their  opinions,  otherwife 
than  hereafter  is  cxpreffcd,  the  Jury  deferred  the  giving  up  then*  vefditR 
till  Monday  following. 

The  fame  day  afterwards,  at  the  defire  of  the  Lieutenant  of  the  Tower, 
Sir  Richard  Napier,  Doctor  of  Phyfick,  and  Doiftor  Fern,  Reader  of 
Anatomy  at  Grejham  College,  opened  Sindtr comt' % head,  and  gave  their 
opinions  thereof  all'o.  Which  was  likewife  afterward  viewed  by  Mr. 
Charles  Stamford,  Mr.  Nicholas  Brethers,  Wardens  to  the  Company  of 
Surgeons;  and  Mr.  Laurence  Let-,  all  able  and  knowing  perfons  in  their 
profelfion,  which  remain  with  the  laid  Coroner  under  their  hands. 

February  14,  1656. 

Being  then  defired  by  Sir  John  Bnrkflead,  Knt.  Lieutenant  of  the 
Tiv.tr , to  fee  the  head  of  Miles  Sindercome  opened,  his  body  having  been 
opened  before  our  coming  by  the  Surgeons,  and  to  give  him  ourobfer- 
vations  and  fenfc  thereof : 


J.ffeE  found  the  Bruin  much  inflamed,  red,  and  diflended  with  Blood, 
rr  fwollen  as  full  at  the  Skull  could  well  hold ; be  flies  much  [rumens  and 


tkdded  Bleed  out  of  the  Feins,  which  mufl  be  the  effect  of  form  very  violent  and 
preternatural  cauf.  Yet  are  we  not  able  pojitively  to  determine  what  that  is,  or 
whence  it  did  />  acted,  the  motion  being  much  m-.re  judden  and  v alent  than  that 
of  Apoplexies,  and  other  known  dfititfes  of  the  Brain , except  when  eaufed  by 
tontuflon , and  other  the  like  extraordinary  violences. 

Richard  Napier, 
Chriftopher  Fern. 


E,  whole  names  are  here  fulferihed,  being  ordered  to  open  the  body  of 
Mils  Sindercome,  Pri finer  in  the  Tower  of  London,  do  hereby  de- 
clare, according  to  the  befl  of  our  judgments  and  experiences.  That  we  could  not 
flnd  out  or  difeover  any,  the  ufual  cr  common  fymptoms  or  tffefls,  accompanying 
the  taking  of  known  andjharp  poifons  cauflng  Judden  death-,  but  by  the  dflen- 
tion  and  fwelling  of  the  Brain,  and  Vrffslsin  the  Head,  with  much  coagulated 
blood  which  we  found  there,  more  than  in  ordinary  dfiafes,  our  opinions  are, 
that  the  faid  Pr  finer  bath  eaufed  the  fame  by  feme  extraordinary  means , for  the 
baflening  of  his  death. 

Charles  Stamford,  7 ...  , 
NkholuBmbus,!'^**'- 
Laurence  Loc. 

February  15,  1656. 

Bein'*  Sabbath-day,  Sindercome' i Keeper,  with  others,  having  re- 
moved The  body  out  of  the  chamber  where  he  died,  into  a more  airy  place, 
and  taken  fcveral  things  out  of  that  chamber,  removed  the  Clofc-ftool, 
and  under  it  was  found  a Paper  fubferibed  with  his  own  hand  as  fol- 
lowed : 


GO  D kneweth  my  heart,  Ido  take  this  courfe , becaufe  I would  not  have  all 
the  open  Jlame  of  the  IVorld  executed  upon  my  body  : l defer e all  good  people 
not  to  judge  amifs  of  me  ; for  I do  not  fear  my  Life,  but  do  trufl  G.d  with  my 
Soul.  I did  this  thing  without  the  privity  of  any  tierjon  in  the  world  : I do, 
brf.re  God  and  the  world,  clear  my  Keeper , my  Siflers,  Mother,  or  Brother, 
or  any  other  of  my  Relations,  but  it  was  done  alone  by  myfelfi  / fay  by  me. 

The  j 3th  day,  1656. 

Miles  Sindercome. 

February  16,  1656. 

The  Jury  fate  again  according  to  adjournment,  to  whom  the  aforefaid 
teftimonics  of  the  Phylicians  and  Surgeons,  and  alfb  Sindercome’ s own 
note  were  apparent ; fo  that  they  did  then  unanimoufly  rcfolvc  and  agree, 
that  he,  by  fome  extraordinary  means,  had  eaufed  his  own  death,  and 
that  they  verily  believed  the  fame  to  be  by  poifon.  But  for  their  further 
direction,  as  to  the  formal  part  of  their  verdict,  they  at  that  time  deferred 
the  giving  of  it,  and  adjourned  till  feven  o’clock  the  next  morning,  at  the  1 
Lord  Chicf-Jultice’s  houfc,  where  they  accordingly  met;  and  having 
received  his  Lordfhip’s  dircSion  touching  matter  of  form,  did  all  una- 
nimoufly agree  on,  and  give  up  their  verdict,  to  the  effect  following  : 

February  1 7,  1656. 

Middlefex ff.  \\7  E find  that  upon  the  13th  day  of  February,  in  the  year 
* " of  our  Lord,  1656,  about  the  hour  of  nine  in  the  night. 
Miles  Sindercome,  otherwife  Fife,  late  of  the  Parifli  of  Peter  in  Bonds,  in 
the  County  of  Middlefex-,  God  not  having  before  his  eyes,  hut  by  the 
jnftigationof  the  Devil  being  moved  and  feduced,  at  the  Tower  of  London, 
in  the  Parifli  and  County  aforefaid,  fclonioufly,  wilfully,  and  of  his  ma- 
lice towards  himfelf  aforethought,  as  a Felon  again  ft  himfelf,  then  and 
there  fclonioufly  upon  himfelf  did  make  an  affault.  And  that  tlic  faid  Miles 
Sindercome,  othcrw.fe  Ffe,  then  and  there,  certain  poiluned  powder, 
hrough  thenofeofbim  the  faid  Aliks,  into  the  head  of  him  the  faid 
Mites,  fclonioufly,  wilfully,  and  of  his  malice  towards  himfelf  afore- 
thought, as  a Felon  of  himfelf,  fclonioufly  did  fnuffand  draw.  By  rea- 
fon  of  which  fhuffing  and  drawing  of  the  poifon  aforefaid,  fo  as  afore- 
faid, into  the  head  of  him  the  faid  Miles  Sindercome  ; he  the  faid  Miles 
Sindercome,  by  the  ftrength  and  operation  of  the  poifon  aforefaid,  himfelf 
did  mortally  poifon  ; of  which  faid  mortal  poifoning,  he  the  faid  ATtles 
Sincie  1 come,  otherwife  Fife,  within  three  hours  after  died.  And  fo  we  find 


that  the  aforefaid  Miles  Sindercome , otherwife  Fife,  the  Lid  13th  cay  cf 
February,  in  the  year  aforefaid,  at  the  Tower  ofLor.don  aforefaid,  in  the 
Parifli  and  County  aforefaid,  in  manner  and  form  aforefaid,  fclonioufly, 
wilfully,  and  of  his  malice  towards  himfelf  aforethought,  as  a Felon 
againfl’  himfelf,  fclonioufly  himfelf  did  kill  and  murder.  Wc  find  no 
Goods  or  Chattels,  that  the  faid  Miles  Sindercome,  otherwife  Fife  had,  at 
the  time  of  the  felony  and  murder  aforefaid,  in  manner  and  form  afore- 
faid, upon  himfelf  done  and  committed.  In  witncfs  hereof,  wc  have 
hereunto  fetour  hand,  this  17th  day  of  February,  1656,  kYe. 

And  thereupon  the  faid  Coroner  iflired  forth  his  Warrant  for  the  bu- 
rial of  Sindercome , the  Copy  whereof  foiloweth  ; 

Middlefex  ff-XXf  Hereas  the  Jury  impannel’d  and  fwom  to  inquire  of  the 
’ V death  of  Miles  Sindercome,  otherwife  Fife,  did  prcfenc 
upon  their  Oaths,  that  the  faid  Miles,  the  13th  of  this  iniiant  February , 
did  fclonioufly  poifon  himfelf : Thcfe  are  therefore  in  the  name  of  his 
Highnefs,  the  Lord  Protcilor  of  the  Commonwealth  of  England,  Scot- 
land, and  Ireland,  to  require  you  to  bury  the  ccrpfc  of  the  faid  Miles 
Sindercome,  according  to  Law,  in  the  next  common  Highway.  Hereof 
you  arc  not  to  fail,  as  you  will  anfwer  the  contrary  at  your  perils,  dated 
the  17th  day  of  February,  1656. 

Thomas  Evans , Coroner. 

To  the  Conflables  and  Headboroughs 
within  the  Liberty  of  the  Tower  of 
London. 

On  tlic  fame  day,  February  17,  Miles  Sindercome  aforefaid,  being  found 
to  have  murdered  himfelf,  his  body  was  according  to  Law  drawn  to  the 
open  place  upon  Tower-bill , atahorfe’s  tail,  with  his  head  Forward,  and 
there  under  the  Scaffold  of  common  execution  a hole  being  digged,  he 
was  turned  in  ftark  naked,  and  a flake  fpiked  with  Iron,  was  driven 
through  him  into  the  earth  ; that  part  of  the  ftake  which  remained  above 
ground  being  all  plated  with  iron . 

The  Examination  of  Elizabeth  Herring,  the  Wife  ^/‘William  Herring,  cf 
the  Precinct  of  St.  Katherine’s,  Mariner-,  taken  upon  Oath,  the  1 ipth  of 
February,  1656. 

C HE  faith,  that  Miles  Sindercome  now  dead  was  her  brother,  and  that 
0 he  was  a Prifoncr  in  the  Tower  of  London  the  fpacc  of  three  weeks 
laft  pall,  or  thereabouts,  to  her  knowledge ; and  that  for  the  fpace  of  a 
fortnight  flic  was  at  the  Tower  fcveral  times  to  fee  the  faid  Miles,  and 
could  be  admitted  but  once  to  fee  him,  until  the  5th  day  of  February,  fhe 
this  Informant  was  fent  for  to  come  to  the  faid  Miles.  When  fhe  came 
to  the  faid  Miles,  fhe  found  two  Gentlemen  in  the  room  with  him ; who, 
as  foonas  this  Informant  came  in,  did  fay  unto  the  faid  Miles  Sindercome, 
that  he  was  not  to  fpeak  any  thing  in  private  to  this  Informant ; then  this 
Informant  came  away.  And  that  (he  came  fcveral  times  after  to  the  faid 
Miles ; that  on  Monday  the  9th  of  this  inftant  February , fhe  came  to  the 
faid  Miles  after  he  had  received  fentence  to  die ; and  lamenting  his  con- 
dition, fhe  faid,  that  he  would  bring  his  Mother’s  gray  hairs  with  forrow 
to  the  grave,  and  what  an  open  fhame  it  would  be  to  him  and  all  his 
friends.  The  faid  Miles  Sindercome  then  did  anfwer,  faying,  that  before 
they  fhould  have  his  life  fo  fhamefully  (meaning  his  Highnefs  the  Lord 
Protc£lor,  as  this  Informant  believeth)  he  would  poifon  himfelf  firff, 
and  defired  her,  this  Informant,  to  buy  him  fome  poifon,  which  fhe  re- 
fufed.  And  that  at  times  when  this  Informant  hath  been  with  the  faid 
Miles,  fhe  did  fee  fome  flrange  faces  which  fhe  did  not  know,  and  that 
fhe  came  every  day  fince  Monday,  once  a day  or  more  to  the  faid  Miles : 
and  faith,  that  he  the  (aid  Milts  did  not  ipeak  any  more  words  to  her 
of  any  poifon,  or  any  other  words  of  dil’content,  as  if  he  intended  to  dc- 
flroy  himfelf ; and  that  he  never  did  complain  to  this  Informant  of  any 
fteknefs  or  difeafes  that  he  was  troubled  withal.  AnJ  that  on  Friday,  the 
13th  of  this  inflant  February , fhe  being  alone  with  the  faid  Miles  Sinder- 
come, did  perfuadc  him  to  confefs  who  had  a hand  with  him  in  the  plot 
againfl  his  Highnefs  the  Lord  Protccfor;  that  if  he  would  confefs,  his 
Highnefs  would  grant  him  his  life,  and  wifhed  him  totruft  to  God  and 
man  ; and  the  faid  Miles  anfwercd,  he  would  have  it  under  black  and 
white,  and  that  he  would  trufl  no  man.  And  that  about  eight  of  the 
dock  at  night  fhe  parted  from  the  faid  Miles , and  left  him  in  good 
health,  being  prepared  to  die,  as  fhe  thought ; and  that  he  found  in  his 
own  conference  he  had  made  his  peace  with  the  Lord  : and  this  Informant 
denieth  that  fhe  ever  brought  him  any  poifon,  or  did  buy  any  other  thing 
to  deflroy  him  ; yet  confeffeth  that  on  Friday  night  flic  did  fay  unto  the 
faid  Miles,  that  lhe  defired  with  all  her  heart,  to  fee  him  die  a natural 
death  in  that  chamber.  And  further  faith  not. 

The  Mark  of  2 Elizabeth  Herring. 

The  Information  a/ Martha  Wickham,  Spinfler,  taken  upon  Oath,  as  afore- 
faid. 

C HE  faith,  that  fire  hath  known  Miles  Sindercome  for  the  fpacc  of  four 
years  laft  pall,  and  th3t  he  lodged  at  the  houfc  of  Daniei  Stockwrl , 
HaberJafhcr  of  Hats  on  London- Bridge,  where  this  Informant  lived  and 
that  the  night  before  he  was  taken  into  cuflody,  and  itnprifoned,  he  lay 
at  his  lodging  in  the  faid  houfe.  And  this  Informant  denieth,  and  faith, 
that  fhe  doth  not  know  any  of  the  company  that  ufed  to  come  to  the  Ibid 
Miles,  while  he  lodged  there ; and  faith,  that  fh*  harn  been  fcveral  times 
to  fee  the  faid  Miles  at  the  Tower  of  Louden,  while  he  remained  there; 
and  faith,  that  lhe  doth  not  know  01  any  poifon,  or  any  other  violent 

I thing,  which  was  brought  or  fent  to  the  faid  Mile:  Sindercome,  to  defttoy 
himfelf;  and  further  faith  not. 

Martha  IVickbam . 


had  more  Affociates,  who  were  undi  (covered  and  a*  refohile  at  himfelf ; and  though  he  f Cromwell)  had  got  him  condemned  to  die,  the  Fellow’s  carriage  and  word* 
were  fuch,  as  if  he  knew  well  how  to  avoid  the  Judgment ; which  made  C.oJwW/beliete  that  a Party  in  the  Army  would  attempt  his  rcieuc.  Whereupon  he  gave  ilri& 
charge  that  he  lliouldbtf  carefully  looked  to  in  the  Tower,  and  three  or  four  of  the  Guard  always  with  him  day  sad  night.  At  lire  day  appointed  for  his  Execution,  thole 
troops  Cromwell  wn:  mod  confident  of,  were  placed  upon  lire  Tower- Ml,  where  the  Gallows  was  crofted.  But  when  the  Guard  called  Slmlentme  to'arife  in  the  Morning, 
they  found  him  dead  in  hi,  ben,  which  gave  trouble  exceedingly  In  Cromwell  -•  for  befides  that  Ire  hoped  that,  at  his  Death,  to  avoid  the  utmoft  rigour  of  it,  he  would  have 
cosfctfed  many  of  his  Contricrates ; he  now  found  himfelf  under  the  reproach  of  1 raving  eaufed  him  to  be  poifoned,  as  not  daring  to  bring  him  V1  public  Jufiice ; nor  could  M 
fuppreft  that  fcandal.  It  appeared  upon  Examination,  that  the  night  before.  When  ire  was  going  to  bed  in  the  pretence  of  his  Guard,  his  Sifter  came  to  take  her  leave  cf  him, 
atd  upon  her  going  away,  he  put  off  his  clothes,  and  leaped  into  his  bed,  and  bid,  “ This  was  the  laft  bed  he  fiiould  ever  go  Into."  [lis  body  w a 6 drawn  by  a horfeto  th« 
gallows  where  he  fhould  have  been  hanged,  and  buried  under  it,  with  a flake  driven  through  him,  as  Is  ufual  in  the  cafe  of  Self-murther  : yer  this  accident  perplexed  Crom- 
well very  much,  and  though  he  w»  without  Ute  particular  dilcovery  which  he  expected,  he  made  a general  difeovery  by  it,  that  he  himfelf  was  more  odious  in  his  s'®" 
than  he  believed  he  bad  been. 
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The  Information  of  Anne  Pierce,  Wife  *f  5lephen  Pierce,  of  Deptford,  in 
the  County  of  Kent,  Mariner , taken  upon  Oath , as  aforefaid. 

SH  E faith,  That  (he  was  feveral  times  to  fee  Miles  Sindercome,  the  time 
he  was  in  the  Tower  ; Saith,  That  flie  doth  not  know  of  any  Poifon,  or 
any  other  violent  Thing  that  was  brought  to  the  faid  Miles  to  deftroy 
himfclf ; and  (he  did  never  hear  the  fzid  Miles  fpcak  any  Words,  as  if  he 
intended  to  dcllroy  himfclf  by  Poifon,  or  any  other  way : And  further 
faith  not. 

The  Mark  of  A Anne  Pierce. 

Middlefex  IT.  The  Information  /William  Fofter,  taken  upon  Oath,  the  14 tb 
Day  of  February.  1656,  before  Thomas  Evans,  Gent,  oneof  the  Coroners 
of  the  County  of  Middlefex. 

HE  faith.  That  on  Friday , the  13th  of  February , about  nine  of  the 
Clock  at  Night,  he  was  in  the  Chamber  where  Aides  Smderc-mt , 
otherwife  Fijh,  lodged,  within  the  Tower  of  London  j faith.  That  the  faid 
Miles  Sindercome  did  deftre  this  Informant,  and  four  more  that  were  with 
him,  that  they  would  withdraw  out  of  the  Chamber  whilft  he  went  to 
Prayers;  and  within  lefs  than  a Quarter  of  an  Hour  after,  he  called  in 
this  Informant,  and  thole  that  were  with  him,  into  the  Chamber  again  ; 
and  a Quarter  of  an  Hour  after  that,  the  faid  Miles  did  take  a Book  into, 
his  Hands  to  read,  and  laid,  that  he  would  go  to  bed,  and  that  that  was 
the  tail  Night  he  Ihould  go  into  a Bed,  and  the  laft  Bed  he  fliould  go  into. 
And  then  he  lay  down  in  his  Bid,  and,  to  this  Informant’s  thinking,  fell 
afleep,  and  fhored.  And  this  Infotmant  defired  Daniel  Steer,  Miles  Sin- 
derconu’s  K eeper,  to  take  a Candle,  and  to  fee  how  the  faid  Miles  did  lie 
in  his  Bed  ; and  the  faid  Daniel  Steer  did  tell  this  Informant,  that  the  faid 
Ahles  Sindercome,  alias  Fijh,  was  almofl  dead  as  he  lay  in  the  Bed  ; but  the 
faid  Miles  Sindercome  did  lie  in  that  Condition  fpeechlefs  the  Space  of  two 
Houts,  and  then  died, 

The  Mark  of  F William  Fo/ler. 

The  Information  of  Philip  Brown,  taken  upon  Oath , as  aforefaid. 

HE  faith.  That  on  Friday,  the  13th  Day  of  February,  about  ten  of  the 
Clock  in  the  Forenoon,  he  was  with  Miles  Sindercome,  otherwife 
Fijh,  in  his  Chamber,  and  Paid  there  at  Dinner ; and  in  the  fame  time,  while 
that  they  were  at  Dinner,  the  faid  Miles  Sindercome  did  fay  thefe  Words, 
That  that  was  the  laft  Meal’s  Meat  that  ever  he  Ihould  eat,  as  he  thought. 
And  after,  two  of  the  faid  Mdes's  Sillers,  a Coufin,  and  another  Gentle- 
woman with  them,  came  to  fee  the  faid  Miles,  and  did  then  perluade  him, 
the  laid  Miles,  to  confefs  to  them,  and  to  declare  whom  they  were,  who 
had  brought  him  into  thofe  Troubles  and  Sorrows  that  he  was  like  to  un- 
dergo. And  he  anfwcred  them,  faying.  To  whom  Ihould  he  confefs  ? He 
could  not  expert  Mercy  from  him,  who  was  rcfolvcd  to  give  him  none ; 
faying,  that  Cromwell  faid  to  him,  when  he  was  taken  and  brought  before 
him,  Sindercome,  have  I caught  you  ? you  that  have  fought  many  Ways 
to  take  away  my  Life,  I will  have  no  Confidcratron  at  all  of  thy  Life. 
And  when  he  had  uttered  thefe  Words,  he  was  in  a great  Paflion,  and  faid. 
That  be  might  go  and  declare  againft  the  Lord  Fleetwood  ,thc  Lord  Lam- 
bert, Sir  John  Ba'kjlead,  Sir  Thomas  Pride , or  any  other  Member  of  the 
Army,  ifhe  were  minded  to  deftroy  innocent  Blood.  And  about  feven  of 
the  Clock  that  Day,  Orders  were  brought  to  this  Informant  from  the  Ma- 
jor, that  the  faid  Miles  Sindercome  might  have  fome  time  allowed  him  a- 
part,  to  prepare  himfclf,  ifhe  defired  it.  And  this  Informant  went  out  of 
the  Chamber,  and  left  the  faid  Miles  alone  ; and  a Quarter  of  an  Hour  af- 
ter, this  Informant  Handing  at  the  Chamber  Door,  did  lee  the  faid  Miles 
kneeling  on  his  Knees  on  the  Ground  by  the  Bed-lide,  and  prefently  alter 
one  of  the  Ccntinels  that  flood  at  his  Chamber-door,  did  tell  this  In- 
formant, that  the  faid  Miles  did  cough  and  kick,  as  if  he  was  a-vomiting  ; 
and  this  Informant  opened  the  Chamber-door,  and  went  in,  and  found 
the  laid  Miles  walking  about  the  Chamber.  And  Capt.  Fojlcr,  and  Capt. 
Sharp , who  were  ordered  to  be  there  that  Night,  then  came  into  the 
Room ; and  about  nine  of  the  Clock  at  Night,  the  faid  Mites  did  deftre 
this  Informant,  and  the  other  Company  that  were  there,  to  withdraw  out 
of  the  Room,  and  about  a Quarter  of  an  Hour  after,  he  called  them  in 
ogam  ; and  the  laid  Miles  did  then  take  a Book  into  his  Hand  to  read, 
and  faid,  that  he  would  go  to  Bed,  and  that  that  was  the  laft  Night  he 
fliould  ever  go  to  Bed,  and  the  lail  Bed  he  fliould  lie  in  ; and  then  laid 
him  down  in  his  Bed.  And  then  Capt.  Sharp  did  defire  Daniel  Steer,  the 
Lid  Miles's  Keeper,  to  fee  how  he  did  lie  in  his  Bed  ; and  the  (hid  Daniel 
Steer  looking  upon  the  faid  Miles,  did  fay  unto  this  Informant,  and  the 
reft  there,  that  the  faid  Miles  was  almofl  dead  : And  yet  the  faid  Miles 
Sindetume  did  lie  in  that  Condition  the  Space  of  two  Hours,  and  then  died. 

The  Mark  of  B Philip  Brown. 

Middlefex  111  The  Information  of  Daniel  Steer,  Gent,  taken  upon  Oath,  as 
aforefaid. 

C A I T H,  That  about  the  End  of  January,  Miles  Sindercome,  alias  Fijh, 
^ being  a Prifoncr  in  the  Tower  of  London,  under  the  Cuftody  of  Sir  John 
bark/lead,  Knight,  having  fome  Difcourfe  with  this  Informant,  who  was 
his  Keeper,  did  then  fay  unto  this  Informant,  that  ifhe  would  be  faithful 
to  him,  the  faid  Miles,  hc^would  give  him  to  ihe  V alue  of  his  Place,  what  it 
was  worth,  were  it  a hundred  or  two  of  Pounds;  and  defired  him,  this 
Informant,  ifhe  would  undertake  the  Bufinefs,  and  accept  of  his  Proffer, 
to  provide  him  the  faid  Miles  a black  Suit'of  Clothes,  a Peruque,  and  alfo 
afliort  Dagger,  and  to  pafs  him  out  of  the  Water-gate,  and  he  would  kill 
any  Man  that  fliould  oppofe  him;  and  the  fame  Day  that  he  was  at  his 
Trial,  being  the  9th  of  this  inftant  February,  after  be  came  back  again  to 
the  Tower , the  faid  Miles  was  in  a great  Palfion,  his  Sifter  Elizabeth  Her- 
ring being  then  in  his  Company ; he  the  faid  Miles  then  did  fwear,  that 
they  fliould  not  have  their  Ends  (meaning,  as  this  Informant  believetb, 
•hat  the  Sentence  pronounced  againft  him  that  Day  fliould  not  be  execut- 
'd). And  then  the  faid  Miles  Sindercome  did  defire  this  Informant  to  help 
him  to  fome  Poifon,  that  he  might  make  away  with  himfclf ; and  this  In- 
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formant  refufing  to  do  any  of  thofe  Things  which  he  defired,  the  faid 
Miles  then  did  fpcak  to  ihe  faid  Elizabeth  Herring,  his  Sifter,  who  was 
there,  to  bring  him  fome  Poifon;  but  Ihe  the  faid  Elizabeth  crying,  gave 
him  no  Anfwer.  And  afterwards  the  laid  Miles,  and  the  faid  Elizabeth, 
had  fome  private  Difcourfe  together  in  the  Room,  which  this  Informant 
did  not  hear.  And  the  faid  Elizabeth  parting  from  the  faid  Miles,  came 
down  Stairs,  and  did  fpeak  to  this  Informant,  faying.  Lord,  what  lhall 
I do,  did  you  hear  him  what  he  faid  of  the  Poifon  ? And  this  lnform*qt 
anfwcred,  That  he  did  hear  what  he  faid,  and  wifhed  her  not  to  bring 
him  any  ; and  further  faid  to  the  faid  Ehzabeih  Herring,  that  if  the  faid 
Miles  was  poifoned  while  he  continued  in  this  Informant's  Houfe,  that  he 
this  Informant  anfwered,  he  would  charge  her  the  faid  Elizabeth  with 
helping  the  faid  Miles  to  Poifon.  And  then  the  faid  Elizabeth  went  away 
from  chis  Informant;  and  this  Informant  went  up  into  the  Chamber  to 
the  faid  Miles  Sinihrcome ; whoafked  this  Informant,  if  it  was  not  pofliblc 
for  him  to  h dp  the  fa:d  Miles  to  make  an  tlcape  now  in  his  great  Diilrefs  : 
and  further  faid,  that  If  this  Informant  would  do  it,  he  would  make  good 
to  him  200 1.  this  Night ; And  then  faid,  that  if  he  this  Informant  would 
go  along  with  the  laid  Mies,  when  he  cfcaped,  he  would  make  that  20O  I, 
yco/.  or  what  more  he  fliould  defire;  further  requiring  earneftly,  this  In- 
formant to  help  him  to  a black  Suit,  and  a Peruque.  This  Informant 
then  laid  to  the  faid  Miles  Sindercome,  that  it  was  impollible  for  him  to 
make  an  Efcape,  there  being  fuch  ftridt  Guard  kept  about  bim  ; and  had  no 
further  Difcourfe  at  that  time.  And  that  on  Friday,  the  1 3th  Day  of  Fe- 
bruary, about  ten  of  the  Clock  at  Night,  this  Informant  then  was  with 
the  laid  Miles  in  his  Chamber,  together  wich  Caprain  Henry  Sharp,  Cap- 
tain-Lieutenant William  Ftjltr , Enfign  Philip  Browne,  Serjeant  NiehsLu 
Stock : And  the  laid  Miles  did  delire  this  Informant,  and  the  reft  of  the 
Company,  to  withdraw  out  of  the  Room,  which  they  did ; and  about  a 
Quarter  of  an  Hour  after,  he  the  faid  Miles  did  defire  them  to  come  again 
into  his  Chamber ; lie  walking  a Turn  or  two  about  the  Room,  did  take 
into  his  Hand  a Bible  to  read  in  ; and  a while  alter,  he  ftarted  up  fud- 
denly  Irom  he  Place  where  he  far,  laying.  He  would  go  to  Bed,  that  that 
was  the  ialt  Time  he  Ihould  eo  to  Bed,  and  the  laft  Bed  he  fliould  lie  in. 
And  when  the  laid  Miles  had  lain  a while  in  his  Bed,  he  fell  afleep,  and 
fnorted,  and  after  that  he  had  a rattling  in  his  Throat ; and  this  Inform- 
ant was  bid  to  take  a Candle,  and  lee  the  Lid  Miles  as  lie  lay  in  his  Bed; 
and  when  this  Informant  had  looked  upon  the  laid  Miles,  he  found  him 
almofl  dead  as  he  lay  in  bis  Bed.  And  this  Informant  being  further  afkcd, 
if  he  knew  of  any  Poifon,  or  o'.hcr  Means,  which  the  faid  Miles  did  ufc 
to  take  away  his  Life,  faith.  That  he  did  not  fee  any,  neither  doth  he 
know  any  more  touching  the  faid  AliUs's  Death,  but  what  he  hath  already 
declared  in  this  Information. 

Daniel  Steer. 

The  Information  of  Henry  Sharp,  Gent,  taken  upon  Oath,  as  aforefaid . 

C A I T H,  That  between  feven  and  eight  of  the  Clock  on  Friday  Nl»hf4 

being  the  13th  Day  of  February,  being  in  the  Chamber  with  Miles  hin- 
der come,  otherwife  Fijh,  three  Women,  whofe  Names  this  Informant  doth 
not  krtow,  came  crying  into  the  Chamber  to  the  faid  Miles,  lamenting 
his  Condition  ; the  faid  Sindercome  then  reading  in  a Bible,  did  fo  continue 
reading  about  Half  an  Hour,  while  the  faid  three  Women  were  there. 
One  of  the  faid  Women  faid  to  him,  the  faid  Miles,  that  flie  would 
be  glad  to  fee  him  dead  in  the  Room  before  Ihe  went  from  thence,  rather 
than  to  ba*e  him  die  fuch  a barbarous  Death  as  was  appointed  for  him  to 
die.  And  after  they  were  tone  out  of  the  Room,  this  Informant  caufed 
Daniel  Steer,  the  faid  Miles s Keeper,  to  Larch  the  Bed  and  the  Room, 
left  any  thing  might  be  left  there  for  the  faid  Miles  to  hurt  himfelf  withal  ; 
and  the  Room  being  fearched,  nothing  was  found.  And  alfo  upon  En- 
quiry of  the  faid  Steer , this  Informant  found  that  all  Inftruments  were 
taken  from  him  ; only  the  jaid  Steer  brought  him  up  a Knife  to  cut  his 
Meat  withal,  and  carried  it  away  when  he  had  done.  And  that  about 
Half  an  Hour  after,  he  the  faid  Miles  defired  this  Informant,  and  the  reft 
of  the  Company  that  were  with  him,  to  withdraw  out  of  the  Room  ; and 
about  a Quarter  of  an  Hour  after,  he  called  them  into  the  Chamber  again, 
and  took  a Book  into  his  Hand  to  read  in  it,  and  after  a little  Time,  he  faid 
he  would  go  to  Bed,  and  lie  down  in  his  Bed  ; and  he  hearing  this  Inform  - 
ant  and  Capt.  Fo/ler  talking  together,  the  faid  Miles  talked  very  freely  with 
him  ; and  in  the  Time  of  their  Difcourfe  together,  there  came  a Mefleii- 
gcr  to  this  Informant  from  Sir  John  Barkfttad , requiring  this  Informant 
to  have  a fpecial  Care  of  the  faid  Miles  Sindercome,  otherwife  Fijh,  that  he 
did  not  poifon  himfelf.  This  Informant  did  declare  unto  the  other  that 
were  there,  what  Order  he  had  received  for  the  faid  Miles ; and  about  a 
Quarter  of  an  Hour  after,  this  Informant  hearing  him  the  faid  Miles  fnore, 
defired  Daniel  Steer,  the  faid  Mdes's  Keeper,  to  fee  how  the  faid  Aides 
did  then.  The  faid  Daniel  taking  a Candle  to  look  on  the  faid  Miles  Sm- 
a’eiccine,  did  tell  this  Informant  that  he  was  almoft  dead;  yet  the  faid 
Miles  did  live  in  that  Condition,  fpeechlefs,  the  Space  of  two  Hours  after, 
ana  then  died. 

Henry  Sharp. 

The  Information  (/Elizabeth  Sindercome,  s/Deptford,  in  the  County  /Kent, 
Widow,  taken  upon  Oath,  the  141b  of  February,  1656. 

CHE  faith.  That  fhe  was  three  feveral  Times  to  fee  Aides  Sindercome, 
|J  her  Son,  while  he  was  Prifoncr  in  the  Tower  of  London-,  and  faith,  Ihe 
doth  not  know  of  any  violent  Means  or  Ways  ufed  by  the  faid  Miles  Sin- 
dcrcome,  or  any  other,  to  haften  his  Death  ; neither  did  Die  ever  hear  him 
fpeak  any  Words  to  that  purpofe  : And  that  the  laft  time  fhc  was  with  the 
faid  Miles , hedid  then  tell  her,  this  Informant,  that  he  was  prepared  to  die. 
And  that  two  Minifters  being  then  in  the  Chamber  with  him,  flic  had  no 
further  Difcourfe  with  him,  or  did  fee  him  anymore,  until  on  Friday  Night, 
about  twelve  of  the  Clock,  Ihe  did  hear  Ihe  was  lent  for ; and  did  hear 
that  he  was  very  fick  and  weak,  of  which  Sicknefs  he  died  prefently  af- 
ter > and  further  faith  not. 

The  Mark  of  2 Elizabeth  Sindercsme. 

C c c xxvill.  Pre- 
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28.  Proceedings  againfi  the  Marquis  of  Argyll 
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XXVIII.  Proceedings  againfi:  ARCHIBALD,  Marquis  o i Argyley  13  Car.  II.  i66x,  for 

High-Treafon. 

The  Grand  Indi&ment  * of  High-Treafon,  exhibited  againfi:  the  Marquis  of  Argyk,  by  his  Majefty’s  Advocate,  to 

the  Parliament  of  Scotland. 


ARCHIBALD,  Marquis  of  Argyle*  you  arc  ind!£ted  and  accufcd,  j 
and  arc  to  anfwer  at  the  inflance  of  Sir  John  Fletcher,  Knight, 
his  Mkjefty’s  Advocate  for  his  Majefty’s  lntereft.  That  whereas 
by  the  Laws  of  God,  exprefled  in  holy  Writ,  by  the  Laws  of  Nations, 
by  the  Common  Law,  and  by  the  municipal  Laws  and  Prafticc  of  this 
Kingdom-,  cfpccially  by  the  third  Aft  of  the  fifth  Parliament  of  King 
James  I.  and  by  thc'firfl  Act  of  King  James  VI.  of  bleficd  mernorj-,  and 
by  fevcral  other  A els  of  Parliament,  aft  good  and  loyal  Subjects  of  this 
Kingdom  arc  bound  and  obliged  perpetually  to  acknowlege,  obey,  main- 
tain,0 defend  and  advance  the  Life,  Honour,  Safety,  Dignity,  Sovereign 
Authority,  and  Prerogative  Royal  of  their  Sovereign  Lord  and  King, 
their  Heirs  and  Succcflors,  and  Privilege  of  their  Crown,  with  their  lives, 
lands  and  goods,  to  the  utmoft  of  their  power,  conftantly  and  faithfully 
*0  withftand  all,  and  whatfoever  perfons  or  eftates,  who  fhall  prefume, 
prefs,  or  intend  any  ways  to  impugn,  prejudice,  or  impair  the  feme;  and 
fhall  no  way  intend,  attempt,  engage,  act  or  doanv  thing  to  the  violation, 
hurt,  derogation,  impairing  or  prejudice  of  his  Highncfs’s  fovereignty, 
prerogative,  and  privilege  of  his  Crown,  or  any  point  or  part  thereof ; 
and  whofoever  doth  the  contrary,  to  be  punilhed  as  Traitors,  and  to  for- 
feit their  lives,  lands  and  goods.'  Likewile  by  the  25th  Aft  of  the  6th  Par- 
liament of  King  James  IL  and  by  the  73th  Adt  of  the  qdh  Parliament  of 
Queen  Maty,  all  rifing  in  fear  of  war  againft  the  Kingrs  Perfon.  or  Ma- 
jelty  ; all  attempting  to  raife  any  hand  of  men  of  war,  horfeor  foot,  in 
warlike  pofture,  without  fpccial  licence  of  the  King’s  Majcfty,  and  all 
fuppliers  of  them,  in  help,  redrefs  or  counfcl,  arc  punifhabfe  as  Traitors. 
Like  wife  by  the  4.3d  Adt  of  the  3d  Parliament  of  King  James  I.  and  by 
the  134th  Adt  of  the  8th  Parliament  j and  by  Adt  the  10th,  of  the  10th 
Parliament;  and  by  the  205th  Act  of  the  14th  Parliament  of  King 
James  VI.  it  is  llatute  and  ordained,  that  no  Subjcft,  ot  whatfoever 
function,  degree  or  quality,  fhall  prefome  to  take  upon  him  puolickly  or 
privately  to  declaim,  fpeak  or  write  any  purpofe  of  reproach.  Hander,  dif- 
dain  or  contempt  of  his  Majefly’s  Perfon,  Eltatc  or  Government,  or  tend- 
ing to  the  dilhonour,  hurt  or  prejudice  of  his  Highnefs,  his  Parents  or 
Progenitors;  or  to  meddle  in  the  affairs  of  his  Highnefs,  and  his  Eftate 
picfent,  by  .gone,  or  in  time  coming ; nor  to  deprave  his  Laws  and  Adts 
of  Parliaments,  nor  mifeonftrue  his  proceedings,  whereby  any  mifliking 
may  be  moved  betwixt  the  King’s  Majcfty,  his  Nobility  and  loving 
Subjedls,  under  the  pain  of  lofing  their  lives,  lands  and  goods,  and  others 
therein  contained.  As  alfo  all  hearers  of  any  fiich  leadings,  llanderous 
fpecches  or  words,  and  concealers  thereof,  without  apprehending  of  the 
Authors  (if  it  lie  in  their  power),  and  reveal  not  the  fame  to  his  Majcfty, 
or  fomc  of  his  Judges  or  Officers,  and  are  mentioned  in  the  foid  Adts,  are 
liable  to  the  like  puniihmcnt,  as  the  principal  offenders. 

Likewile  by  the  130th  Adt  of  the  8th  1-arliament  of  Kingjames  VI. 
it  is  ftatute  aiid  ordained,  that  none  of  his  Majefty’s  Lieges  and  Subjedts 
do  prefumc  or  take  upon  him  to  impugn  the  Dignity  and  Authority  of 
the  Eftates  of  Parliament  ; or  to  fpeak  or  procure  the  innovation  or  di- 
minution of  the  power  and  authority  of  the  feme,  under  the  pain  of 

^ jjikewife  by  the  laft  Adt  of  the  3d  Parliament  of  King  James  V.  and 
by  the  33S  Aft  of  the  firft  Parliament  of  King  James  VI.  all  burning  of 
houfes  or  corn,  and  wilful  fire-rifing,  is  declared  Trcafon,  and  the  com- 
mitters thereof  are  to  be  punilhed. 

Likewile  by  the  51ft  Adt  of  the  nth  Parliament  of  King  James  VI.  it 
is  ftatute  and  ordained,  that  the  murder  and  fiaughter  of  whatfoever  his 
Maiclty’s  Lieges,  where  the  party  flain  is  under  the  truft,  credit,  affu- 
rancc  and  power  of  the  flayer,  all  fiich  murder  and  fiaughter  fhall  be 
Trcafon  and  the  perfons  found  culpable  fhall  forfeit  file,  lands  and  Goods. 

Like  wife  by  the  37th  A3  of  the  3d  Parliament  of  King  James  1.  and 
by  ihc  14+tli  Adt  of  the  12  th  Parliament  of  King  James  Vi.  all  receivers, 
fuppliers,  or  inter-commoners  with  any  Traitors,  arc  pumlhablc  by  for- 
feiture, as  the  Traitors  themfelves. 

Likewife  by  Common  Laws  and  Practice  of  this  Kingdom,  al!  con-  j 
dealers  and  not  revealers  of  any  malicious  jjurpofe,  of  putting  any  violent 
hands  on  the  (acred  perfon  of  your  dread  Sovereign  the  King’s  Majcfty,  | 
or  purpofe  of  killing  or  putting  him  to  death  ; and  all  advifers,  counfcl-  , 
lors  fillers,  abettors  or  havers  of  any  acccflion  thereto,  are  pumlhablc  as 

^ Nevcrthclcfs,  ’tts  of  verity,  that  you  the  faid  Marquis  of  Argyll,  hav- 
jaiJ  afidc  all  fear  of  God,  loyalty  to  his  Majcfty,  and  to  his  royal 
Father  of  ever  blcffcd  memory,  natural  duty  anJ  affection  to  your  native  | 
Country  and  Country-men,  and  refpedt  and  obedience  to  the  Laws  of  all 
well-governed  Realms,  the  Common-Law,  and  the  Laws,  Statutes,  Adts  j 
of  P i.l iament,  and  Practices  of  this  Kingdom,  and  having  traitorouflv  , 
intended  and  purpofed  the  eradicating  anJ  fubverting  the  fundamental 
Government  of  this  Kingdom  ; at  leait  the  enervating,  violating,  dero-  ; 
e4ljr„  ,,r  impairing  the  fovereign  Authority,  royal  Prerogative  of  his 
M ije ft  v and  Priv  ilege  of  the  Crown  : You,  for  carrying  on  of  your  faid 
wideerf  purpofe,  havinsj  gathered  and  convwatcd  together,  in  a hoftile 
manner,  a great  many  of  your  Friends,  Servants,  Vaflals,  Followers  and 
other  of  his  Majcftv’s  Liegu?,  without  any  warrant,  licence  or  command 
from  his  Majcfty  and  therewith,  under  pretence  of  oppofing  fuch  as  by 


you  were  then  nick-namcd  Anti-  Covenanters,  and  oppofing  the  work  of 
Reformation  (but  who  indeed  were  faithful  after  tors  of  his  Majefly's 
lawful  Authority),  having  marched  to  the  ford  of  Lyots  in  Athol,  in  the 
month  of  1640,  there  did  in  your  tent, 

and  in  prefence  of  a great  many  Gentlemen  and  others  publicklv  declare 
That  it  was  the  opinion  and  judgment  of  many  Divines  and  Lawyers,  ilmt  a King 
may  be  drfo/ed  for  elefertions,  venditions  and  tnvajions  : And  that  howbeit  that 
your  words  were  in  ahjirnclo  from  any  King,  yet  that  tnc  fenfe  and  mean- 
ing thereof  might  appear  to  be  of  the  then  King’s  Majcfty,  your  dread 
Sovereign,  you  did  fubjoin  and  fey  to  the  late  Mr.  John  Stuart,  of  La- 
diu/rl ; And,  Mr.  John,  you  underlland  Latin. 

Likewife  confidering  the  condition  of  the  Kingdom,  and  the  oppofi- 
tions  that  a gnat  many  of  the  people  were  in  to  his  Majrfty  ; particularly 
you  the  feid  Marquis,  and  your  three  Complices  and  Followers ; it  is 
clear  that  the  fa.d  words  did  not  only  treafonably  reflect  upon  kingly  Go- 
vernment, as  being  luhjcft  to  the  people,  who  might  in  the  cauiVafore- 
feid  depofc  a King  ; but  alfo  it  is  clear,  that  your  meaning  alfo  ami  in- 
tention thereby  was.  that  the  King’s  Majcfty,  your  dread  Sovereign, 
might  be  fo  deltroyed  : And  the  feid  treafonable  fpeechea  were  fo  vented 
by  you,  of  defign  to  ufher  in  your  many  treafonable  actions  and  practices 
done  by  you  unto  his  fecred  Perfon,  Dignity,  and  Authority  ; which, 
doubtlefs,  did  occafion,  and  was  mainly  inftrumcntal  both  in  his  depofi- 
tion  and  cruel  murder:  Which  wicked  and  treafonable  fpeechcs  the  faid 
Mr.  John  having  thereafter  reported,  you  molt  cruelly  and  tyrannoufly 
did  profecute  him  to  death,  as  a Leafuig-makcr  betwixt  tile  King's  Ma- 
jefty  and  his  good  Su;>je£ls,  howbeit  you  could  not  but  be  confcious  of 
the  truth  of  what  Ue  had  reported. 

Secondly , In  p ofccution  of  your  aforefoid  wicked  and  treafonable  pur- 
pofes,  you  having  marched  with  the  feid  forces  to  the  houfe  of  Air  He, 
belonging  to  his  Majcfty’s  right  trufty  and  well  beloved  Coufin  and  chief 
Councillor  James  Earl  of  Airiie,  which  was  then  krpt  for  his  Majcilv’s 
fervice  and  authority  ; after  you  had  forced  the  rendition  of  the  laid  houfe, 
and  deftroyed  the  woods  and  plantings  of  the  feme,  and  wearied  and  de- 
llroyed  the  feid  Earl’s  friends  and  tenants,  his  Majefty’s  good  Subjects, 
you  did  flight  and  demolilh  the  faid  houle  ; and  to  exptefs  vourhatr.J  ti> 
tlic  faid  Earl,  merely  for  his  loyalty  to  his  Majcfty,  did  feize,  or  bv  thnfe 
under  you  did  Icize  upon  the  houfe  of  Forihet  in  GJeny.'a  bcloiiging  alfo  to 
the  faid  Earl ; and  without  any  colour  or  pretence  of  offence  did  wilfully, 
moil  treafonably,  anJ  contrary  to  the  aforefeid  Acls  of  Parliament,  raife 
fire  in  the  faid  houfe,  and  thereby  burnt  and  ddlroyed  the  fame,  and  all 
furniture  therein. 

Thirdly,  In  further  profccution  of  your  treafonable  plots  and  machina- 
tions againft  his  Majefly’s  Perfon  and  Authority,  contrary  to  the  aforc- 
faid  Laws  and  Afts  of  Parliament  in  Anno  1640 ; you  in  an  hoftile man- 
ner, did  moil  treafonably  lay  fiegc  to  his  Majefty’s  Fort  and  Caftle  of 
Dunbarton,  then  fortified  and  kept  for  his  Majcity's  fcrvice  by  Col.  Hen  - 
derjon,  having  his  Majefty’s  command  and  commifiion  for  that  effect,  and 
forced  the  faid  Colonel  to  render  the  faid  Caftle  ro  you  ; out  of  which 
moil  treafonably  you  caufed  to  be  tranfported  and  carried  away  a great 
many  of  his  Majefty’s  cannon  and  other  ammunition,  appointed  for  de- 
fence and  fecurity  of  the  faid  Caftle. 

Fourthly,  Notwithftanding  that  his  then  Majdly  had  in  Anno  1641  come 
himfelf  in  perfon  to  this  Kingdom,  and  moil  gracioufly  condefecndcd  to 
all  fuch  Ads  as  were  required  of  him  (how  unjuft  foever)  for  fecuring 
and  pleafing  the  people,  and  fettling  a peace;  and  that  he  had  puit  one 
1 Aft  of  Oblivion,  to  indemnify  all  fuch  as  had  formerly  been,  in  oppofi- 
tion  to  his  Majcfty  within  this  Kingdom,  and  that  he  had  conferred  upon 
you  the  title  and  dignity  of  Marquis,  as  a mark  of  his  royal  favour,  and 
put  you  in  places  of  grcstell  truft  in  the  Kingdom  ; and  that  you  had 
('worn  and  promifcd,  in  the  Abbey  of  HolyrooAooufe,  that  in  cafe  any  trou- 
ble or  commotions  ftiould  happen  to  be  r.iifed  in  Engl.,. id,  by  any  of  his- 
difeontented  Subjefts  againft  him,  you  would  alliil  and  defend  him 
againfi  all  fuch,  to  the  hazard  of  your  life  and  fortunes:  and  that  his 
Majcfty  had  parted  from  this  his  ancient  Kingdom,  as  was  faid  and  ac- 
knowledged by  all,  a contented  Prince  from  a content  d People:  yet 
neverthclefs  his  Majefty  being  forced  and  neceffi rated  In  anno  1 64.1,  to 
leave  his  Parliament  in  England  then  fitting  at  JVejlmin/ltr. , and  Ids  royal 
Palace  of  H'hitehall,  and  betake  himfelf  to  defenfive  arms,  for  maintenance 
of  his  royal  perfon,  dignity  and  authority,  and  to  proteft  the  fame  ajainft 
an  army  of  Sefturies,  who  malicioufly,  traitoroufly,  cruelly  end  trrafon- 
ablv  did  invade  the  feme ; you,  contrary  to  your  allegiance,  obligations 
and  recent  Promife  aforefeid,  did  by  yourfelf  and  complices,  to  fortify 
and  (Lengthen  the  faid  Rebels  and  Sectaries,  and  in  direct  oppofition  to 
his  Majefly’s  perfon  and  dignity,  call,  or  caufc  to  be  called  a pretended 
convention  of  Eftates  in  Anno  1643,  without  any  Ihadow  or  colour  of 
lawful  authority  ; and  you  and  they  fo  convocated  did  take  uoon  you 
the  fupreme  authority  or  the  Kingdom,  enter  in  league  with  liis  Ma- 
jefly’s enemies,  impofe  fubfidics  and  excife  upon  the  people,  and  raife  an 
army  of  his  Majefly’s  own  fubjefts,  and  therewith  entered  his  Ma- 
jefly’s Kingdom  of  England,  feized  upon  his  Majefty’s  Towns  and 
Forts  there  ; and  killed,  murdered,  plundered  and  ddlroyed  his  good  fub- 
jefts, and  in  open  and  pitched  fields  fought  for,  with  and  in  behalf  of  the 


* Tlits  is  called  Tee  Grand  InJiSmettt  of  High-Treat-.*,  becaufe  there  was  another  Charge  cxh'biled  agamft  the  Marqnis,  at  the  inftancc  of  Sir  James  lumen  J-.  and  there 
rc  a To  printed  feme  ihurt  iniperferi  AniWtrs  of  the  Marquis  s to  this  Grand  indictment,  which  imperfect  Proceedings  are  inferted  in  State-7r:o!i,  Vo!.  II.  from  pa  ~ A , - 
'c  a„d  page  If*,  and  *sg,  is  inferted  Biiliop  tiiirnet^  Account  of  his  Inal,  which  11  meant  of  this  Trial  here  inferted  ; not  of  that  Indictment  againft  tile  hfeiouis 
the  inlUnee  or  Sir  Joint  Lc.monJ.  And  in  page  430,  is  iafened  the  Marquis's  Speech  or.  the  Scaffold,  for  which  reafon  it  is  here  omitted.  ' 


feid 


Printed  image  digitised  by  tbc  University  of  Southampton  Library  Digitisation  Unit 


(381  ) 1661.  for  Hig' 

faid  Rebels,  againft  his  Majefty’s  forces,  which  in  effect  was  the  rife  and 
caufe  of  all  our  fubfequent  ruins  and  dffafters  that  befel  his  Majefty  or  his 
loyal  and  good  fubjefb  thereafter. 

Fifthly,  In  Anm  1645,  after  your  return  from  England,  to  (hew  your  im- 
placable malice  and  hatred  to  all  fuch  as  had  any  dependence  upon,  or 
affection  to  his  Majefty,  you  by  yourfelf,  and  others  under  your  command, 
or  at  your  direction,  did  molt  trcafonably  raife  wilful  fire,  and  bum  the 
houfe  of  Mill  refs  Lyfvmitd , inhabited  by  the  Countefs  of  Stirling , and  in  her 
pofieffion,  and  all  the  moveables  and  furniture,  they  extending  to  a great 
value;  notwithftanding  that  the  faid  Countefs  was  an  honourable  aged 
woman  ; and  who,  and  her  dcarcll hulband,  the  Earl  of  Stirling,  by  all  ob- 
fcrvances  and  dutiful  refprets  obliged  you,  fo  far  as  in  them  lay ; thereby 
adding  to  the  faid  Act  of  Treafon,  the  heightof  oppreffion  and  ingratitude. 

Sixthly,  In  the  year  1G4G,  you  by  yourfdf,  or  thofc  under  your  command, 
or  for  whom  you  were  anlwerable,  or  whom  you  might  have  Hopped  or  im- 
peded, did  take  in  the  houfe  oil  award,  belonging  to  the  Laird  of  Salaiand, 
and  the  houfe  of  Of  age,  belonging  to  Lamond  of  Ojcoge,  and  after  articles 
of  capitulation  drawn  and  fubfcri'ued  by  the  Laird  of  ArdkinglaJ],  and  other 
Officers  under  your  command,  did  molt  trcafonably,  in  manner  aforefaid, 
under  trult  and  afl’urance,  as  is  faid,  burn  the  faid  houfe  otOfcege,  cruelly 
hang,  kill  and  murther  a great  many  of  the  faid  Lairds  of  Salmond  and  Of- 
togi s friends  and  followers;  as  is  more  fully expreft  in  the  Summons  raif- 
cd  at  their  inftance  and  mine,  for  his  Majefly's  intcreft  againft  you,  and 
which  is  repeated  in  a part  of  this  article. 

Seventhly,  You  having  traitoroufly  intended  the  utter  ruinand extirpation 
of  all  faithful  and  loyal  fubjects,  who  had  given  teftimony  of  their  faithful- 
nefs  to  his  Majefty’s  deareft  Father,  of  cver-blelfed  memory  ; and  having 
with  an  army  of  your  complices,  aflociates,  v dials,  fervants,  tenants  r.nu 
followers  in  Anno  1646,  marched  to  Kentire,  where  a great  many  of  his  Ma- 
jefty’s well-affected  fubjedis  of  the  name  of  Mac- D maid,  Mac-Caw , and 
others,  whofe  names  are  not  particularly  known,  to  thenumberof  30^00, 
had  fortified  themfelves  for  their  fecurity,  and  againft  your  oppreffion  and 
violence,  in  the  houfe  of  LoJiekead  and  Donavertie : And  you  with  the  faid 
forces  having  marched  to  the  faid  houfe  of  Lochthtad ; the  Gentlemen  and 
others  therein,  without  making  the  lead  oppofition,  and  declaring  that  they 
had  refuged  themfelves  to  the  faid  place  forlhcltcrand  protedlion,  did  render 
up  the  laid  houfe  and  themfelves,  upon  all’urance,  that  they  might  really 
and  quietly  return  and  live  at  their  own  homes  ; according  thereto,  they 
were  difmiffed  and  fent  home,  where  they  remained  in  peaceable  manner 
by  the  fpaceof  days.  Notwithftanding,  thereafter,  you  and  the  forces 
af.trefaid  having  befieged  the  Gallic  of  Denavtrtit,  during  the  faid  fiege, 
there  were  feveral  rendezvouses  appointed  for  the  faid  Gentlemen  to  make 
their  appearance  ; which  frequently  they  did,  and  were  Hill  difiirifled,  un- 
til fuch  time  as  thofe  who  were  within  the  faid  houfe  of  Donavertie  had 
rendered  up  the  faid  houfe  and  themfelves,  to  be  difpofed  of  at  the  mercy  of 
the  Kingdom,  or  precended  Committee  of  Eftates  : And  that  notwithftand- 
ing thereof,  you  and  your  faid  compliccshad  moft  perfidioufly,  treacheroufly 
and  trcafonably  (and  for  which  alfo  you  are  here  indicted ) fiaughtcred  and 
murdered,  or  caufed  to  be  fiaughtcred  and  murdered,  the  number  of  26oof 
them  or  300,  they  being  under  your  truft,  afl’urancc,  credit,  or  power ; and 
did  difpofe  of  the  reft  of  them  at  your  own  hand,  without  any  lawful  war- 
rant, to  Captains  William  Hay,  ana  Archibald  Campbell,  to  ferve  in  the  French 
wars.  Then  and  hereafter  you  caufed,  and  appointed  anew  rendezvous  of 
the  faid  Gentlemen,  who  were  in  the  houfe  of  Loehthead,  and  their  follow- 
ers ; who  having  appeared  in  frequent  manner,  you  caufed  to  be  Tingled 
out  fifteen  or  fixteen  of  the  faid  Gentlemen,  who  were  that  night  fent  to 
the  faid  houfe  of  Lochchiad , and  the  next  morning  brought  forth  by  you, 
or  fuch  as  were  under  your  command;  and  molt  perfidioufly,  cruelly  and 
inhumanly,  without  any  order  of  Law,  or  form  of  Frocefs  civil  or  military, 
hanged  and  murdered.  And  to  aggravate  the  faid  cruel  and  barbarous  crime, 
’lis  of  verity.  That  one  of  the  laid  Pcrfons  being  an  old  man,  and  having 
one  foil,  of  age  not  qbove  fixteen  or  feventecn  years ; the  father  imme- 
diately before  his  death  did  depone,  that  his  faid  ion  had  never  done  any 
crimes  often  live  all  his  life-time,  but  that  he  had  ftill  been  at  Schools;  and 
that  fome  few  days  before,  he  had  come  from  Glafcmu.  the  place  of  his  edu- 
cation, to  vifit  his  Parents  ; and  therefore  did  earneftly  fupplicate,  in  re- 
gard ofhis  innoccncy,  his  life  might  be  fpared  : Notwithftanding  you,  and 
the  bloody  actors  of  your  purpofes,  were  fo  unmerciful,  as  not  to  hearken 
to  the  faid  fo  juft  dcure  of  the  faid  dying  old  man,  but  forthwith  the  faid 
young  innocent  boy  was  cruelly  alfo  hanged  to  death.  Likewife  not  con- 
tent with  the  aforefaid  unheard-of  horrid  Adis  of  cruelty,  you  in  the  month 
of  1640,  or  one  or  other  of  the  months  thereof,  by  yourfelf  and 

followers,  or  fuch  whom  you  might  have  ftopt  or  left,  caufed  to  be 
tranfported  from  the  Me  of  Ila,  to  the  Iflc  oflnwa,  to  the  number  of  two 
hundred  pcrfons  of  all  ftxcs  and  ages  ; where  all  means  of  livelihood  and 
tubfiftencc  being  withdrawn  from  them,  they  in  a moft  miferable  manner 
were  pined  and  ihtrved  to  death  by  famine,  except  fome  very  few,  who  had 
out-lived  the  reft,  and  were  relieved  and  carried  out  of  the  faid  I lie  by 
boats  accidentally  coming  by  : Likewife  the  perfon  of  Macdonald, 

alias  Coa'mac  Giltefpy,  or  Ceaakitteehi,  being  in  Anna  ordained  by  the 
Parliament,  or  Committee  of  Eftates  thereof,  to  have  been  brought  from 
prifon  out  of  the  houfe  of  where  he  then  was,  and  there  had  been 

kept  by  you  and  others  in  your  time,  many  years  before,  to  Edinburgh,  that 
the  caules  for  which  he  had  been  kept,  and  fo  detained  in  prifon,  might 
ha-.c  been  known  ; and  he  having  for  that  end  been  brought  in  a (hip  the 
length  of  the  road  of  Leith ; you,  for  preventing  fuch  Information  of  your 
cruelty  and  oppreffion  cxercil'cd  towards  him,  and  many  ofhis  friends  and 
relations,  which  he  was  able  to  have  given  and  made  out ; you  in  manifeft 
contempt  and  fcoin  of  that  Committee  of  Parliament,  under  which  you 
yourfelf  acted,  caufed  to  take  the  perfon  of  the  faid  Csmvhittoche  forth  of 
the  faid  (hip,  and  after  you  had  carried  him  to  your  own  lands  and  bounds, 
cruelly  caufed  to  hang  him  to  death. 

Eighthly , Notwithftanding  of  the  manifold  a£ls  of  mercy  and  favour, 
dignity,  honour  and  trull  conferred  upon  you  by  your  then  dread  Sove- 
reign, for  reclaiming  of  you  from  your  difloyal  and  treafonablc  practices. 
Plots  and  machinations,  againft  his  facred  perfon,  dignity  and  authority  ; 
«e  being  fore  prefled  and  reduced  to  great  ftraits  and  extremities  by  that 
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army  of  Scdlaries  before-mentioned,  with  wham  you  had  formerly  joined, 
as  is  faid ; and  having  in  that  exigence  and  difficulty  rather  chofen,  from 
an  innate  principle  of  affection  of  his  Countrymen,  to  call  hitnfrif  over 
in  the  hands  of  the  army  ofhis  Majefly's  fubjeeb  of  his  ancient  Kingdom 
of  Scotland,  for  Ihelter  and  prefervation  of  his  Royal  Perfon  ; nevcrthelefs, 
you,  the  faid  Marquis,  being  the  chief  ring-leader  of  that  factious  party, 
who  then  fwayed  the  eftate  and  affairs  both  in  Council  and  Armies  in  the 
faid  Kingdom,  did  fo  contrive  and  complot,  and  by  your  influence  fo  pre- 
vail, that  after  all  fair  offers  made  by  his  Majcfty,  and  his  earned  dclirc  to 
have  come  and  lived  in  Scotland,  until  fuch  time  as  all  differences  in  both 
Kingdoms  had  been  fettled  : That  a pretended  Act  of  Parliament  was  made 
for  abandoning  and  leaving  his  Majcfty  in  the  difpofal  and  mercy  of  the  in- 
veterate enemies  of  his  Majcfty  and  Government,  the  faid  armies  of  Secta- 
ries. And  that  your  acting  in,  and  acccffions  to,  the  faid  affair  might  be 
the  more  evident  and  clear,  and  to  aggravate  your  eminent  and  lingular 
guilt  therein,  you  yourfelf  went  to  London,  where  you  bafely,  under  pre- 
text of  fatisfuction  for  the  arrears  of  the  faid  army,  raifed  by  the  pretended 
authority  of  the  pretended  Convention  of  Eftates,  in  Anne  1643,  as  is  faid, 
treacheroufly  and  trcafonably  gave  up,  at  lead  condcfoended  to  the  up- 
giving  of  vour  dread  Sovereign  and  Mailer,  and  that  as  being  impowered 
fo  to  do  by  the  Kingdom  of  Shetland;  and  thereby  did  rub  an  indelible 
mark  of  reproach  and  infamy  upon  the  whole  nation  to  all  generations,  fo 
far  as  in  you  lay.  And  further,  to  clear  your  aforefaid  treafonablc  deal- 
ings, acccffions  to,  and  corrcl'pondcncy  with  that  infamous  party  of  the  faid 
army,  who  carried  on  the  faid  abominable  and  deteftable  adt,  you  being  at 
the  fame  time  in  a pretended  joint  Committee  of-both  Kingdoms,  whilc- 
as  the  Englifli  therein  did  call  in  queilion  whether  the  Scoti  army  would 
fincercly  concur  with  them  in  their  faid  treafon  and  treachery  ; you,  after 
many  arguments  ufed  in  their  favours,  earneftly  defired  them  to  have  pa- 
tience for  a little  time,  and  it  would  appear  by  fomewhat  of  the  officers  of 
the  army,  how  far  they  intended  to  concur  and  go  along  with  them. 
Likewife  within  few  days  after  there  was  a vindication  and  declaration 
emitted  in  name  of  the  laid  armies,  whereby  ic  was  held  forth,  that  in  cafe 
his  Majefty  would  not  condefcend  to  all  the  defires  of  both  Kingdoms, 
which  was  no  lefs  than  the  diverting  himfelf  of  all  regal  power,  civil,  ec- 
clefiaftical.  Or  military  in  Hate,  church,  or  armies,  they  would  deliver  him 
up ; which  immediately  after  the  payment  of  200,000/.  bafely  and  ueafon- 
ably  was  done  by  you  and  them. 

Ninthly,  In  Anna  1648,  his  Majefty’s  Royal  Father  being,  contrary  to  all 
Laws,  divine  and  human,  moft  unchriftinnly,  barbaroufly  and  trcafonably 
detained  and  kept  prifoner  within  the  CafUe  of  Garish 00k,  in  the  llle  of 
Iffgbt,  by  a party  of  fadliou3,  dilloyal  and  rebellious  Scdlaries ; the  Eitatcs 
of  Parliament  then  convened  by  his  Majefty’s  authority,  having  taken  the 
faid  inhuman,  treafonable  and  cruel  ufage  into  ferious  conlideration,  they 
found  this  Kingdom  engaged  in  honour  and  duty  to  refent  fo  horrid  and 
unheard-of  cruelty  and  lcfc-maje(ly,  and  obliged  to  ufe  their  utintft  en- 
deavours to  relieve  him  out  of  the  hands  of  fuch  wicked  Ufurpcrs,  and  to 
rcftorc  him  to  the  exercifeof  his  Royal  authority  in  freedom,  honour  and 
fafety  ; for  effccling  thereof,  after  all  other  fair  ways  efiayed,  upon  mature 
confultation  had,  they  found  that  the  only  probable  means  was  the  raff- 
ing of  an  army  of  bis  Majefty’s  good  fubjects,  which  was  accordingly 
ftatutc  and  ordained  by  Adi  of  the  faid  Parliament.  Againft  the  carrying 
on  of  which,  fo  juft,  laudable  and  neceffary  a duty,  you  did  moft  violent- 
ly and  eminently  oppofe  yourfelf,  not  only  by  arguing,  voting  againft, 
and  ufing  all  other  means  In  your  power  to  obftrudl  the  fame ; but  alfo, 
after  the  fame  was  part  into  an  Acl  of  Parliament,  you  did  moft  contemptu? 
ouflyand  trcafonably  publickly  diffent  from, and  enter  a Proteflation  ag3inll 
the  tame;  and  not  being  therewith  content,  after  the  faid  army  in  pur- 
fuancc  of  their  duty  and  allegiance  had  marched  into  the  faid  kingdom, 
you  Ihortly  after  in  the  month  of  in  contempt  of  the  aforefaid  au- 

thority, and  againft  the  prefervation  ofhis  Majefty’s  perfon  and  authority, 
did  moft  treafonably  convocatc  an  army  of  factious,  feditious  and  rebellious 
fubjedis,  in  oppofition  to  the  faid  army,  and  therewith  committed  divers 
and  fundrv  outrages,  murders,  (laughters,  plunders  and  vaftations  upon  the 
pcrfons  and  eftates  of  divers  of  his  Majefty’s  good  fubjedis,  and  therewith 
invaded  feveral  of  the  cities  and  caftles,  feized  thereupon,  and  upon  the 
magazine  with  arms  and  ammunition  therein  : And  at  that  time  the  faid 
rebellious  army  of  Scdlaries  of  England,  being  upon  the  borders, you  fear- 
ing and  apprehending  that  the  force  and  power  raifed  by  you  ftiould  not 
be  able  to  withftand  his  Majefty 's  good  and  loyal  fubjedis  who  were  then 
rifen  and  ready  to  rife  inarms  for  afferting  and  vindicating  his  Majefty’s 
juft  authority,  you  did  moft  bafely,  treacheroufly  and  treafonably  call  in 
to  your  aid  and  affiftance  the  faid  armies  of  Scdlaries.  Likewife  you  your- 
felf went  in  perfon  to  the  houfe  of  Mordington,  within  a mile  of  the  Enghjh 
borders,  to  the  end  aforefaid;  and  you  did  meet  with  the  vile  Ufurper 
Oliver  Cromwell,  commander  of  the  faid  army,  with  whom  you  had  fe- 
veral private  meetings  and  confutations,  and  thereby  perfuaded,  and  fo 
prevailed  with  the  faid  Traitor,  that  he  thereafter  marched  with  the  faid 
army  to  Edinburgh  and  the  places  thereabout;  and  which  march  and  in- 
coming of  the  faid  Oliver  you  might  have  undoubtedly  hindered ; in  fo  far 
as  it  can  be  made  appear  by  clear  proof  and  teflimonies  of  famous  pcrfons. 
That  it  having  been  complained  upon  to  him  at  the  faid  houfe  of  Mtr- 
dington,  that  by  reafon  of  his  being  there  with  fuch  a great  number  of 
Soldiers,  the  Lord  Mordington’s  tenants  would  undoubtedly  be  ruined  ; he 
the  laid  Oliver  made  anfwer.  That  he  could  not  help  the  fame,  for  his  flay- 
ing and  going  did  depend  upon  you,  and  that  he  was  ready,  if  you  defired, 
to  march  back  to  England.  At  Jcaft,  you  did  contrive,  advife  or  confcnt  to 
the  raifing  and  convocating  of  the  faid  feditious,  factious,  and  rebellious 
armies ; at  leaft  was  one  of  the  number  yourfelf,  and  with,  and  afiifting  to 
them  in  arms  ; at  leaft,  did  vote,  counfel  or  perfuade  the  in-calling  of  the 
faid  army  of  Sectaries:  And  they  being  fo  brought  in,  you  did  countenance, 
aflift,  concur  and  confult  with  them,  or  their  Commanders,  or  fome  of 
them,  in  publick  or  in  private  at  Edinburgh,  and  in  the  Cancngate,  in  the 
houfe  called  Lady  Home's  Lodgings,  and  in  divers  other  places.  As  alfo, 
you  did  moft  villainoufly  ana  traitoroufly  contrive,  counfel  or  vote  for  the 
drawing  up  of  a Letter  directed  to  the  Traitor  and  abominable  Ufurper, 
wherein  you  and  jour  complices  did  engage  your  Pelves,  in  the  name 
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of  the  Kingdom  of  Scotland,  to  employ  your  utmoft  endeavours,  that  none  authority  and  government,  butaifo  againft  his  royal  father  and  mother, 

who  have  been  a£ti vc  in,  or  confenting  to  the  engagement  againft  the  and  others  his  royal  progenitors,  as  is  more  at  large  expreffed  in  the  aforc- 

faid  Sectaries,  or  had  been  in  arms  at  Sta  ling,  or  cllewhcre,  in  maintc-  faid  Adi  of  the  date  above-written,  and  declaration  bearing  date  the 
nance  or  purfuance  of  that  engagement,  Ihould  be  employed  in  any  pub-  day  the  fame  year : of  which  declaration  there  needs  no  more  be 

lick  place  or  truft  within  this  Kingdom  wharfoever,  without  advice  or  laid,  than  that  the  circumftances  by  which  his  Majefty  was  enforced  to 
confeneof  the  Kingdom  of  England-,  as  the  faid  Letter,  dated  the  6th  day  fign  the  fame,  are  enough  known  to  the  world  ; and  that  the  worthieft 
of  OdTober,  1648,  more  fully  bears.  As  alfo,  you  did  draw  up,  at  leaft  and  greateft  part  of  bis  Majelly’s  ancient  Kingdom  did  even  deleft  and  ab- 
did  counfcl,  advife  or  vote,  to  the  up-drawing  of  certain  Inftrudions  hor  the  evil  ulagc  of  his  Majefty  in  that  particular,  when  the  fame  tv- 
given  to  Sir  John  Chiefly , who  was  fent  by  you  and  your  complices,  as  ranny  was  cxcrcifed  there  by  the  power  of  you  and  a few  evil  men  your 
Commiflioncr  to  the  pretended  Houfe  of  Parliament  of  England , dated  complices,  which  at  that  time  had  fpread  itfelf  over  his  Majefty’s  King- 
Ofiober  17,  the  year  aforefaid  ; wherein  you  defirc,  that  the  noblemen,  dom  of  England ; at  leaft  you  and  your  complices  did  ratify  and  approve  the 
gentlemen  of  quality,  and  confiderablc  officers  of  the  army,  that  went  faid  Adi  of  the  Weft-Kirk,  and  confenr  thereto  ; and  at  leaft  you  did  deal 
into  England,  under  the  command  of  Duke  Hamilton,  and  who  were  with,  and  prefs  and  force  bis  Majefty  to  fign  and  fubferibe  the  declaration 

then  prifoners,  might  be  kept  as  pledges  for  the  peace  of  that  Kingdom  ; aforefaid  ; at  Icaii  you  were  author  or  contriver,  advifer  or  counfellor, 

by  which  not  only  have  you  endeavoured  moft  unnaturally  to  enflave  perfuaJer  or  voter,  or  alien  ter,  aflifter,  aider  or  abettor  of  the  aforefaid 
your  fcllow-fubjecls  and  countrymen  to  the  power  of  lb-angers,  but  in  oft  reftriclions,  limitations  and  conditions,  and  of  the  aforefaid  murder  of 
treachcroufly  and  treafonably,  as  an  unworthy,  ungrate  Patriot,  done  his  faid  Majcfty’s  Commilfioner,  and  manner  thereof,  and  of  the  keeping  of 
what  in  you  lay  to  dellroy  the  life  of  your  own  dread  Sovereign,  and  the  the  faid  correfpondence  with  the  faid  invader  and  ufurper,  and  of  the  laid 
Royal  Authority  in  him  and  his  fucccffion,  and  to  fubjedt  the  honour,  Act  and  Declarations,  or  any  or  other  of  them,  or  all  or  part  thereof,  or 
liberty,  power  and  government  of  this  his  Majelly's  ancient  and  free  one  or  other  of  them. 

Kingdom,  to  the  command,  lull  and  tyranny  of  foreign  traitors  and  Eleventhly,  Alter  it  had  plcafed  God  to  fuffcr  that  monftcr  of  men  and 
ufurpers.  As  alfo,  you,  upon  the  4th  day  of  May  thereafter,  having  taken  cruel  Regicide,  Oliver  Cromvjil,  fo  for  to  prevail  againlt  all  his  Majelly’s 
upon  you  moft  treafonably  the  fupreme  authority  of  this  Kingdom,  gave  endeavours  for  recovering  his  juft  right  and  mtereft  in  this  and  in  hisother 
warrant  under  your  hand  for  iffuing  out  a Proclamation,  declaring  that  Kingdoms,  and  over  all  the  aimics  and  forces  railed  by  him  for  that  end, 
the  wives,  children  and  families  of  James  Lord  Ogilvy,  Lord  Rea,  Lewis  fo  that  he  was  neccflitated  to  refugeate  himfelf  with  foreign  Princes  and 
Marquis  of  Huntley  therein  defignant,  Lewis  Gordon,  fon  to  the  Marquis  Eftates:  howbeit,  at  his  Majefty’s  coronation,  you,  in  the  prefence  of 
of  Huntley,  John  now  Earl  of  Middleton,  therein  dcfignant,  J^bn  Middleton  God,  and  a great  many  of  the  Nobility  of  this  Kingdom,  and  others 
of  fometime  delignant  General-Major,  fhould  be  no  longer  un-  therein  convened  at  Scboon , the  id  of  January,  1651,  did  fwear  to  be 

dcr  the  protection  of  this  Kingdom,  and  that  fuch  eourfc  Ihould  be  taken  faithful  to  the  Crown,  and  true  licee-mcn  to  Ins  Majefty  : yet  nevcrthc- 
for  transporting  them  out  of  their  country  to  foreign  parts,  as  the  Eftates  lefs,  contrary  to  the  faid  oath,  and  notwithftanding  the  many  favours, 
of  Parliament,  or  their  Committee,  Ihould  think  fit.  honours,  benefits  and  adts  of  indemnity  conferred  upon  you,  and  con- 

Tenthly,  After  his  Majefty’s  deareft  and  moft  royal  father,  of  eternal  and  trary  to  the  Laws  and  A£ts  of  Parliament,  as  is  expreffed  ; you  did  molt 
moft  blelfed  memory,  had  been  moft  unchriftianly,  inhumanly,  horridly  pcrhdioully,  ungratefully  and  treafonably,  in  anno  1653,  or  1654,  not 
and  barbaroully  murdered,  by  the  faid  abominable  traitor  and  ufurper  only  according  to  your  fjounden  duty,  not  rile  in  arms,  and  join  widt 
Oliver  Cromwel,  and  his  wicked  complices,  the  devilifh  and  treafonablc  rhe  Earls  of  Gleneairn  and  Middleton,  who  were  commilfioned  from  his 
courfes,  plots,  contrivings  and  actings  of  yours  did  not  yet  terminate  : Majefty  for  hindering  the  further  progrefs  of  the  ufurpers,  and  expelling 

For  there  being  fomc  motions  for  addicts  to  be  made  to  his  Majefty,  by  them  forth  of  this  Kingdom  ; but  did  in  open  hoftility  join  with  the  faid 
l'ome  of  his  good  fubjccls  of  this  his  ancient  Kingdom,  as  undoubted  and  ufurpers  their  forces  ; cfpecially  with  the  Colonels  Uverton,  Cobbet  and 
rightful  Succeffor  to  hisdeceafed  royal  father  in  the  imperial  crown  there-  Twijltton  ; at  leaft  with  the  laid  Colonels  Cobbet  and  T wijleion ; at  leaft: 
of,  that  his  Majefty  might  come  to  his  faid  antient  Kingdom,  for  exer-  with  Colonel  Tiuifleton,  when  he  was  in  the  Highlands  in  oppofilion  to  the 
cifing  his  royal  power  and  authority  ; the  faid  motion  and  purpofe  being  faid  Earl  of  Gleneairn  ; at  leaft  joined  with  one  or  other  of  them  in  coun- 
fo  juft  and  lawful,  you,  notwithftanding  of  your  great  impudence  and  fel ; did  take  and  Felieve  prifoners,  did  fu  mil'll  fever  a I pieces  of  great 
daring,  always  fearing,  that  a direct  oppofing  thereof  would  prove  alto-  cannon,  to  the  number  of  fourteen,  in  anno  1653,  or  1654,  to  Colonel 
gether  ineffectual  ; you,  in  a moft  indirect  way,  procured  the  application  Aldnd,  then  governor  of  Air:  which  cannon,  or  a great  many  of  them, 
made  for  inviting  his  Majefty,  to  be  fo  clogged  with  limitations,  rcftric-  were  takes  out  by  you  of  his  Majefty’s  caftlc  of  Dunbarton,  at  the  time 
tions  and  conditions,  to  have  been  condcfccnded  to  by  his  Majefty,  be-  and  in  the  manner  above  exprefled.  And  likewife  you  did  take  pay  from 
fore  his  admifiion  to  the  excrcifc  of  his  royal  Government,  as  were  moft  the  laid  ufurpers  for  a company  of  foot  under  them  and  in  their  lervicc, 
dcftruclivc  to  his  Majefty’s  dignity  and  authority,  and  moft  derogatory  to  thereby  openly  and  clearly  malting  it  appear  what  you  did  intend  by  all 
monarchical  Government ; as  are  more  fully  expreffed  in  the  feveral  com-  your  more  covered  and  private  machinations,  plottings  and  treafonablc 
millions,  inftiuctions  and  addreffes  fent  and  made  to  his  Majefty  to  that  actings  againft  his  Majelty's  deareft  father  and  himfelf.  Likewife  to  make 
effect,  and  publick  proclamation  of  his  Majefty  at  the  mercat-crofs  of  it  appear  what  intimacy  and  power  you  had  with  the  ufurper,  you  not 
Edinburgh,  by  you  and  your  complices,  commilfioncrs  at  Breda  -,  all  only  did  term  and  call  the  actings  of  his  Majelly's  forces  againlt  you  and 

which  are  here  repeated  as  a part  of  the  Libel,  brevstatis  cauja.  And  his  the  ufurpers,  rebellion,  but  alfo  you  iu  anno  1654,  did  take  upon  you 

Majefty,  upon  cunfideration,  that  the  faid  unrcafonablc,  unlawful  and  power  to  bring  oft' fuch  as  were  in  that  fervicc,  and  to  give  remilfions 
treafonablc  conditions  were  exadied  of  his  Majefty  by  you,  and  a few  therefore  under  your  own  hand;  particularly  to  John  Mac-Dowgaw of 

number  offndlious  fubjedls,  who  had,  by  the  alliftance  of  the  ufurper  and  Dunolict,  as  the  fame  under  y our  hand,  the  faid  John,  will  verify, 

tyrant  Oliver  Cromwel,  thruft  vourfelf  into  the  government  of  his  Ma-  Twelfthly,  The  faid  Oliver  Cromwel,  that  monitor  of  men,  vilell  of  trai- 
jefty's  ancient  Kingdom  ; and  trufting  to  the  fidelity,  the  loyalty  and  tors,  moft  cruel  murderer,  bloody  tyrant  and  ufurper,  having  reached,  as 
good  affedtion  of  his  other  good  fubjedls,  having,  notwithftanding  the  he  thought,  the  end  of  all  his  deviliflj  plots  and  treafonablc  machinations, 
faid  hard  and  unjuft  conditions,  refolved  to  call  himfelf  upon  the  lovalty  by  ufurping  the  dominion  and  authority  of  his  Majefty’s  three  Kingdoms, 
and  affcdlions  of  his  other  good  and  faithful  fubjccls;  you,  to  obftrudt  and  fettling  the  fame,  fo  far  as  in  him  lay,  upon  him  and  his  family  ; 
his  Majelly’s  purpofe  and  refolution,  yea,  and  lo  far  as  in  you  lay,  to  you  conceiving  the  lame  fo  fixed  and  riveted,  that  in  human  probability 
fright  and  terrify  him  therefrom  by  you  and  your  complices  cruel  exccu-  it  was  not  pollible  to  be  removed  or  lhaken  ; that  you  might  avoweJly 
tion  upon  the  Marquis  of  Montrofs , his  Majelty’s  commilfioner,  and  who  reap  the  fruits  of  your  former  more  covered,  vile  and  damnable  plottings, 
reprefented  his  perfon  in  his  faid  ancient  kingdom  ; caufed  to  be  moft  contrivings  and  actings  for  the  laid  arch-tyrant  and  traitor,  you  there 
horridly  and  inhumanly  murdered  the  faid  Marquis,  at  rhe  Mercat-crofs,  pulled  off  and  laid  alide  themafkof  pretended  loyalty  and  religion,  under 
upon  the  aiftdayof  May,  1650,  with  all  the  circumftances  of  difgrace  which  you  had  all  along  formerly  lurked,  thereby  having  deceived  and 
and  dilhonour  : which  fo  much  reflected  upon  his  Majefty’s  perfon,  dig-  cheated  a great  many  of  his  Majefty’s  good  fubjccls  from  their  due  allcgi- 
nity  and  authority,  and  upon  the  honour  of  all  true  nobility  ; and  is  fo  ance  and  loyalty  under  hypocritical  fair  pretences  of  your  affection  and  zeal 
recent  and  frelh,  with  deteftation,  in  tire  memories  of  all  good  fubjefls  for  Religion,  Prince,  and  Country,  to  the  utttr  ruin  (if  not  of  fouls)  of 
and  generous  fpirits,  at  home  and  abroad,  chat  it  is  not  fit  to  be  mentioned  many  of  their  bodies,  eftates  aud  fortunes  ; and  did  openly,  in  face  of  the 
or  repeated  here.  But  his  Majefty  Hill  continuing  in  his  former  purpofe  world,  difeover  vourfelf  in  your  own  colours,  appearing  in  a thing  pro- 
and  refolution,  and  after  a moft  tedious  and  dangerous  voyage  at  fca,  feffcdly  and  publickly  in  behalf  of  rhe  faid  ufurper  againft  his  Majelly’s 
having,  by  the  providence  of  Almighty  God,  happily  and  fafely  arrived  in  perfon  and  authority  : in  fo  far  as  in  the  month  of  1657,  after  the  dc- 
his  laid  ancient  Kingdom  ; Ihortly  thereafter,  the  cruel  bloody  murderer  ccafe  of  the  faid  ufurper,  the  fucceeding  ufurper,  his  Ion,  being  moll  trea- 
and  ufurper  Oliver  Cromwel,  in  purfuance  of  his  Majefty,  with  a power-  fonably  and  tyrannically  proclaimed  Chief  Magiftratc  and  foie  Prnteflor  of 
fill  army  of  Sectaries,  by  fea  and  land,  invaded  his  laid  Majelly's  ancient  all  his  Majelly’s  dominions  and  territories  thereto  belonging,  at  the  mcr- 
Kingdom.  For  oppoling  of  whom,  an  army  being  raifed  ; while  both  the  cat-crofs  of  his  Majefty’s  cities  of  Edinburgh  and  Dunbarton,  you  having 
laid  armies  were  in  the  held,  you  moll  trcacheroufly  and  treafonably  kept  apparently,  for  fuch  like  fervicesdone  or  to  be  done,  received  from  the  faid 
ccrrefpondency,  and  had  intelligence  with  the  faid  ufuiper,  by  writing  to,  ufurper  Oliver  one  precept  due  upon  the  Exchequer  of  Scotland,  for  payment 
and  receiving  iotters  from  him,  without  his  Majelly’s  private  conferee  or  to  you  of  1 2,oool.jlerling,  or  thereabout,  did  with  your  perfonal  prefence 
warrant ; at  leaft,  by  fending  to,  and  receiving  mefiages  from  him  by  countenance  the  faid  tyrannical  and  treafonable  proclamation  ; thereby, 
word  of  month.  And  further,  to  advance  the  defigns  of  that  abominable  lb  far  as  in  you  lay,  diverting  his  Majefty  of  his  juft  and  royal  intereft  and 
Regicide,  after  you  had  by  your  indirect  means,  plots,  advices  or  con-  righr,  and  cftablilhing  the  lame  on  the  perfons  and  families  of  the  faid 
trivanccs,  gotten  his  Majefty  removed  from  his  army  at  Leith ; you  by  ufurpers.  Likewife  not  long  after  the  faid  ufurper,  the  more  to  cilablilh 
your  influence  upon  a few  number  of  the  Cotnmiflioncts  of  the  General  himfelf  in  his  ufurped  government,  having  called  a pretended  Parliament, 
A (Terribly,  yourfelf  being  one  of  the  number  then  met  at  St.  CuthbtrC  s confining  of  a pretended  new-coined  Houfe  of  Peers,  and  certain  perfons 
church,  commonly  called  the  Weft -Kirk,  prevailed  fo,  that  for  the  of  his  Majelly’s  three  Kingdoms  as  a Houfe  of  Commons  to  fit  in  l Fed  - 
weakening  of  the  hands  of  friends,  and  ftr«  ngthening  the  enemies,  there  minjltr ; you  did  procure  yourfelf  elefted  Commiflioncr  for  thelhirc  of 
was  in  a moft  clandefliue  and  lurreptitious  manneran  Aitt,  asof  the  faid  Aberdeen,  at  leaft  did  accept  of  a commilfion  from  them;  albeit  both  by 
commilfion  of  the  Kirk,  made,  printed  and  publilhed  ; wherein,  befides  the  nobility  of  your  birth,  and  your  non-rcfidrnce  within  the  faid  Ihire, 
many  reproachful  and  flanderous  exprelfions  of  his  Majefty  and  his  royal  you  was  in  law  incapable  to  be  fo  elected  ; at  leaft  ought  and  might  have 
ancellors,  more  fully  exprefled  in  the  faid  pretended  Acl,  bearing  date  refufed  to  accept  any  commilfion.  Neverthclefs  having  voluntarily, 
AuguJI  i-i,  165c,  it  was  declared,  that  you  dilclaimed,  and  would  not  and  of  your  own  accord,  embraced  the  faid  charge  and  employment; 
own  his  Majelly’s  intereft,  becaufe  of  his  refufal  to  fubferibe  and  emit  a you  thereupon  took  journey,  and  wen:  to  London,  and  moft  bafely, 
declaration  offered  to  him  ; and  which  declaration  was  contrived  and  perfidioufly  and  treafonably,  fate,  voted,  and  otherwife  acted  in  the  laid 
drawn  up  by  you,  and  contains  many  fcandalous,  fedilious,  imperious,  ufurper’s  pretended  Pailiament,  by  whom  his  Majefty’s  right  and  in- 
reproachful  aud  treafouable  expreffions,  not  only  againft  bis  Majelly’s  tereft  was  Jifclaimcd  and  abjured,  and  the  fame  owned  only  in  the  laid 

ufurper’s 
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Ufurper's  Perfon  as  a Member  of  the  [aid  pretended  Houfe  of  Commons, 
to  the  high  Indignity  and  Contempt  of  his  Majefty’s  facred  Perfon  and 
Authority,  the  utter  Ddtruclion  of  monarchical  Government,  the  DiQio- 
tviur  of  this  Kingdom,  and  the  great  Dilgrxce  of  your  own  Family  and 
Potferity. 

Thirteenthly,  You  the  faid  Marquis,  to  make  it  further  appear  to  the 
World,  that  it  was  always  your  Purpofc  and  Intention  to  deftroy  his 
Majefty's  Authority  -rnd  Government,  and  to  oppofe  his  Reftauration  to  his 
jult  Right  and  Intend  to  his  three  Kingdoms,  at  a provincial  Affembly 
Holden  at  Itinerary  a little  after  the  Defeat  of  his  Majefty’s  Army  at  (Vor- 
ce/ler,  the  M millers  praying  for  his  Majefty  after  the  accuftomed  Manner, 
you  did  molt  vi'Iainoufiy  and  treafonabiy  rebate  them,  faying,  That  they 
were  but  Fech  to  fray  for  a malignant  and  t viewed  King,  whom  God  had  reject- 
ed, and -would  never  reftsre  him  again;  or  feme  futh-like  Words  to  that 
Purpofc.  And  alfo,  you  being  at  London,  in  the  Time  of  rheUfurper 
Oliver , you  f.tid  in  Prefence  of  divers  Peri, jus  of  Quality,  That  yon  wonder- 
ed hotu  People  could  be  fo  mad , as  to  iO'i  home  a Family  whom  God  had  re  jelled , 
or  fuch  Words  to  that  Puipofe : Likctvife  after  your  home-coming  to 
Scotland , yea,  openly  in  a publick  Meeting  at  James  Maufler tonne's,  in 
Niddrr/s  Winde,  in  Prefence  of  ferns!  Noblemen  and  Gentlemen,  you 
bosilcd,  That  you  would  eivn  any  thing  you  hid  done  in  theft  things  by-gone  ; 
and  that  if  it  were  to  do,  you  would  do  again ; hrwbeit  you  hud  known  that 
all  that  hud,  would  have  come  : Thereby  prefuinptuouily  taking  upon  you, 
by  outward  Succefs,  to  give  Judgment  upon  the  hidden  and  fecret  Coun- 
fcls  and  Determinations  of  Almighty  God,  and  thereby  to  alienate  the 
Affections,  Duties,  3nd  Allegiance  of  his  Majefty’s  good  Subjects,  and  to 
burden  and  confirm  others,  luch  as  arc  othenvays  difpofed  in  their  wicked 
Courfcs  towards  his  Majefty’s  Perfon  and  Authority. 

LajUy , That  your  monftrous  and  execrable  Treafon  may  appear  to  all 
the  World,  it  is  o[  Verity,  that  in  the  Ye.ir  1648,  at  a private  Confe- 
rence betwixt  you,  Oliver  Cromwell,  and  Col.  Ireton,  the  faid  Oliver  com- 
plaining of  the  many  Difficulties  that  attended  their  Affairs,  by  reafon  of 
the  divers  Dcligns  which  his  Mjjcftv  had  on  Foot  from  time  to  time  againft 
them;  you  the  faid  Marquis  made  Anl'wcr,  That  their  Danger  was  great 
indeed,  in  regard  that  if  any  of  thefe  Difigns  flsould  take  effect,  they  were 
all  ruined.  And  thereupon  gave  your  pofitive  Advice,  that  they  fhould 
proceed  to  the  queitiuning  of  the  King  for  his  Life  ; alluring  them,  that 
they  could  never  be  fafe  until  they  had  taken  away  his  Majefty’s  Life.  At 
leaft,  you  did  know  of  the  horrible  and  trcafonablc  Dcfign  of  murdering  his 
laid  Majefty;  and  did  moil  treafonabiy  conceal,  and  not  reveal  the  ferae 
till  alter  the  faid  horrid  Deed  wascommittcd,  and  fo  paft  Prevention  or  Re- 
medy. At  which  time,  in  Anno  1649,  publickly  in  the  Face  of  the  pre- 
tended Parliament  then  fitting,  you  laid,  that  the  Ufurpcr  Cromwell  had 
told  you.  That  England  and  Scotland  would  never  be  at  Pence,  until  the  King 
were  put  to  Death.  By  all  which  Particulars  rcfpefiively,  above  rehcarfed, 
it  is  clearly  evinced,  that  you  were,  and  arc  Author,  Contriver,  Dcvifer, 
Confulter,  Advifer,  of  all  or  Part  of  all  the  aforefaid  Crimes  of  Treafon, 
and  other  above  libelled,  or  other  of  them,  in  Manner  above  declared.  And 
thereby  has  incurred  the  Pains  and  Puniihmcnts  of  High-Trcafon,  and 
others  contained  in  the  Laws  and  Acts  of  Parliament  above-written  ; 
which  muff  and  fhould  be  infli&ed  upon  you  with  all  Rigour,  in  Example 
to  others  in  all  time  coming. 

Sicfubfcrib.  Jo.  Fletcher. 

31  January,  l66r. 

Ordered,  That  the  above-written  Dittay  be  given  to  the  Marquis  of 
Argyle,  by  a Herald  or  Purfuivant,  and  he  to  anfwer  thereto,  upon  the 
13th  Day  of  February  next  to  come. 

The  Marquis  of  Argyll' s Petition  to  the  Parliament  of  Scotland, 
craving  a Precognition  of  his  Cafe,  containing  many  weighty 
Reafons  urging  the  Necefiity  thereof.  Prcfcnced  to  the  Par- 
liament, February  12,  1661. 

To  my  Lord  Commiffioner  his  Grace,  and  Honourable  Eftatcs  of 
Parliament, 

The  humble  Petition  of  Archibald  Marquis  of  Argyle, 

Humbly  fbtwelh, 

THAT  for  as  much  as  the  Petitioner  can  with  a fafe  Confidence  af- 
firm, and  folemnly  proteft,  That  whatever  his  A&ings  or  Accef- 
fion  has  been  in  relation  to  publick  Bufincfs  fince  the  Beginning  of  the 
Troubles,  till  his  Majefty's  Departure  hence  in  the  Year  1651,  though 
be  will  not  purge  bimfelf  of  Errors,  Failings,  and  Miftakes,  both  in  Judg- 
ment and  Practice,  incident  to  human  Frailty,  and  common  to  him,  if  not 
with  the  whole,  at  leaft  with  the  greareft  Part  of  the  Nation  ; yet  in  one 
thing,  though  he  were  to  die,  he  would  ftill  avouch  and  retain  his  Inno- 
cency,  that  he  never  intended  any  thing  treafonabiy,  out  of  any  pernicious 
Defign  againft  his  Majefty's  late  Royal  Father  of  ever-glorious  Memory, 
®r  his  prefent  Majeily  (whom  God  may  long  preferve),  their  Pcrfons  or 
Government ; but  endeavoured  always  to  his  uttermoft  for  fettling  the 
Differences  betwixt  their  Majefties  and  the  People.  And  as  to  any  Aid- 
ing* before  the  Year  1641,  or  from  the  laid  Year,  till  his  Majefty  being 
•n  the  Parliament  at  Perth  and  Sterling,  your  Petitioner  did  with  a lull  Al- 
fitrance  rely  upon  his  gracious  Majeily.  and  his  Royal  Father,  their 
Tre  sties.  Approbation,  Oblivion,  ami  Indemnity,  for  what  was  pjft, 
aud  firmly  believed  that  the  fame  fhould  never  have  rifen  in  Judgment,  or 
*hat  the  Petitioner  fhould  have  been  drawn  in  queilion  therefore.  And 
during  his  Majefty’s  Abfcnce,  and  being  forced  from  the  Excrcife  of  his 
Royal  Government  by  the  late  Ufurpers,  and  long  after  that  the  Nation, 
“y  their  Deputies,  had  accepted  of  their  Authority  and  Government,  and 
•hty  in  Poffeffion,  the  Petitioner  was  forced  to  Capitulation  with  them, 
j^ing  in  their  Hands,  and  under  Sicknefs,  and  the  fame  was,  after  all 
■Endeavours  ufed,  according  to  the  Duty  of  a good  Subject ; and  upon 
the  Petitioner's  Part,  fo  innocent  and  neceffary  for  Self-prefcrvation, 
Without  the  leaft  Intention,  Action,  or  Effect  to  his  Majefty’s  Preju- 
dice: That  albeit  upon  Mif-inforznation  (as  the  Petitioner  humbly  con- 
nives) his  'Agings  and  Compliance  both  in  their  Dcfigns  and  Quality 
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have  been  mif-reprefemed,  as  particularly  fingular  and  perfonal,  ftatingthe 
Petitioner  in  a degree  of  guilt  beyond  others,  and  incapable  of  pardon  ; the 
fame  have  fo  far  prevailed  upon  his  Majefty,  as  to  cloud  and  damp  the 
propitious  and  comfortable  rays  of  his  Royal  Grace  and  Favour,  and 
have  ftrained  his  gracious  inclination  beyond  its  natural  difpofition  of  cle- 
mency exprefs’d  to  his  other  Subjects,  to  commit  the  Petitioner’s  perfon, 
and  give  way  to  the  trial  of  bis  carriage  and  airings  : Yet  fo  firmly  rooted 
is  the  Petitioner's  perfuafion  of  his  Majefty’s  Juflice  and  Clemency,  and 
that  he  intends  the  reclaiming,  and  not  the  ruin  of  the  ineaneft  of  his  Sub- 
jects, who  retain  their  loyalty,  duty,  and  good  affection  to  his  Perfon  and 
Government ; that  upon  true  and  right  rcprcfenlation  of  the  Petitioner’s 
carriage  and  airings,  he  fhall  be  able  to  vindicate  bimfelf  of  thefe  afperfions, 
and  fhall  give  his  Aiajefty  fetisfaftion  ; at  leaft  fo  far  to  extenuate  his  guilt, 
as  may  render  him  a fit  object  of  that  Royal  Clemency,  which  is  of  that 
depth,  that  having  (wallowed  and  paft  by,  not  only  perfonal  but  national 
guiltincfs,  of  much  more  a deeper  dye  than  any  the  Petitioner  can  be 
charged  with,  or  made  out  againft  hint ; and  fo  will  not  ftrain  to  pafs  by 
and  pardon  the  faults  and  tailings  of  a perfon,  who  never  acted  but  in  a 
publick  joint  way,  without  any  finifter  or  trcafonablc  defign  againft  his 
Majefty  or  his  Royal  Father  ; and  againft  which  he  can  defend  bimfelf  ci- 
ther by  acts  of  approbation  and  oblivion  in  verbo  principle,  which  he  con- 
ccives’to  be  the,  lupremc,  facred,  and  inviolable  fccurity,  or  which  he  was 
forced  to,  much  againft  his  inclination,  by  an  infupcrable  necefiity.  And 
albeit  his  Majefty’s  grace  and  favour  is  Itridily  tied  to  no  other  rule  but 
his  royal  will  and  plcafure;  yet  his  Majefty’s  fo  innate,  effential,  and  in- 
feparable  a quality  of  his  royal  nature,  that  the  Petitioner  is  perfuaded  in 
all  human  certainty,  that  the  leaving  and  committing  to  his  Parliament  (as 
is  exprefs’d  in  his  Majefty’s  Declaration  of  October  12th  lift  by-paft)  the 
trying  and  judging  of  the  carriage  of  his  fubje£ts  during  the  late  troubles, 
as  indeed  it  is  in  its  own  nature,  and  ought  to  be  fo  accepted  of  all,  as  an 
undoubted  evidence  of  his  Majclty’s  affedtion  to,  and  confidence  in  his 
people;  fo  no  other  trial  or  judging  is  therein  mcaned,  but  a fair,  juft, 
legal  and  ufual  Trial,  without  any  prejudice,  paltion,  or  prelimitation,  or 
precipitation;  like  as  by  ihe  laid  Declaration  there  was  a freedom  for  all 
the  people  inter ef ted,  to  nuke  their  application  to  the  Parliament,  or  in  the 
mean  time  to  the  Committee,  from  whom  only  his  Majefty  is  pleafed  to  de- 
clare he  would  receive  addrefs  and  information.  And  feeing  it  was  the 
Petitioner’s  misfortune,  during  the  fitting  of  the  faid  Committee,  to  be 
prifoner  in  England ; whereas  if  lie  had  been  prifoner  here  in  Scotland,  he 
would  have  made  application  to  them,  and  would  have  craved,  and  in  juf- 
tice  cxpe&cd  that  precognition  might  have  been  taken  by  them,  to  whom 
the  preparing  and  ordering  of  that  affair  (to  wit,  anent  the  Trial  of  the 
Subjects  carriage  during  the  troubles)  was  recommended,  that  the  Peti- 
tioner’s abfence,  which  was  his  punilhment,  not  his  fault,  may  not  be  pre- 
judicial, feeing  the  Petitioner  has  lately  received  two  fcvcral  Dictays, 
wherein  there  be  many  crimes  grofly  falfe,  with  all  the  afperfions  and  ag- 
gravations imaginable  laid  to  his  charge  ; importing  no  lefs  than  the  lofsof 
his  life,  fame,  and  efface,  and  the  ruin  of  him  and  his  pofterity  ; which  he 
is  confident  is  not  intended  by  his  Majefty.  And  that  by  the  Law  and 
Practice  of  this  Kingdom,  confonant  to  all  reafon  and  equity,  the  Petition- 
er ought  to  have  upon  his  defire  a precognition,  for  taking  the  dcpoiirion 
of  certain  perfons,  which  being  frequently  and  ufualiy  pradhfed  in  this 
country,  when  any  perfon  is  defamed  for  any  crime,  and  therefore  incarce- 
rate before  he  was  brought  to  a Trial,  at  his  defirc,  precognition  was  tak- 
en in  all  bufincfs  relating  thereto ; which  the  Petitioner  in  all  humility 
conceives,  ought  much  more  not  to  be  denied  to  him,  not  only  by  reafon 
of  refpedt  to  his  quality,  and  of  the  importance  and  confequencc  thereof 
to  all  his  Majefty’s  Subjeifts  of  all  quality  in  all  lime  coming;  but  alfo  in 
regard  it  has  been  fo  mcaned  and  intended  by  his  Majefty’s  Declaration 
aforefaid  ; like  as  the  manner  of  the  crimes  objected,  being  a&ings  in  times 
of  wars  and  troubles,  the  guilt  thereof  was  not  perfonal  and  particular,  but 
rather  national  and  univerfal,  and  veiled  and  covered  with  adtj  of  indemp- 
nity  and  oblivion  ; and  fo  tender  and  ticklifh,  that  if  duly  pondered,  after 
a hearing  allowed  to  the  Petitioner,  in  pruJence  and  policy,  will  not  be 
found  expedient  to  be  toffed  in  public,  or  touched  with  every  band,  but 
rather  to  be  precognofced  upon  by  feme  wife,  fober,  noble,  and  judicious 
pcrfons,  for  thir  and  fcvcral  other  reafons  in  the  paper  hereto  annexed. 
Nor  does  the  Petitioner  defire  the  fame  animo  protelandi , nor  needs  the  fame 
breed  any  longer  delay  ; nor  is  it  fought  without  an  end  of  zeal  to  his  Ma- 
jefty’s power,  and  vindication  of  the  Petitioner's  innocency,  as  to  many 
particulars  wherewith  he  is  afperfed  ; and  it  would  be  ferioufly  pondered, 
that  feeing  Cunfiatio  nulla  longa  ubi  agitur  de  vita  botninis , far  lefs  can  this 
fmall  delay,  which  is  ufual,  and  in  this  cafe  moft  expedient,  if  not  abso- 
lutely ncccllary,  be  refuted,  ubi  agitur  non  folum  de  vita,  fed  de  fama,  and 
of  all  worldly  interefts  that  can  be  dear  or  of  value  to  any  man. 

Upon  cortf  deration  of  the  premifes,  it  is  humbly  craved.  That  your  Grace , 
and  the  Honourable  Ejlates  of  Parliament,  may  grant  the  Potiti oner’s  de- 
ftre,  and  to  give  Warrant  to  cite  pcrfons  to  depone  before  your  Grace,  ar.d 
the  Ejlates  of  Parliament,  upon  fuch  ir.ttrrogatories  as  your  Petitioner 
ft> all  give  in,  for  clearing  ef  fevcral  things  concerning  his  intention  and 
loyalty  during  the  troubles.  And  for  fuch  as  are  out  of  the  Country,  and 
Strangers,  reftdenters  in  England,  Commiffons  may  be  directed  tofucb  at 
your  Grace  and  the  Parliament  fhall  think  fit , to  take  their  depofttions  up- 
on Oath,  and  to  return  the  fame. 

And  your  Petitioner  dsali  ever  pray;  £sV. 

Edinburgh,  February  12,  1661* 

This  Petition  being  read,  was  reFufed; 

Edinburgh,  at  the  Parliament- Houfe,  February  13,  1661. 

'THE  Marquis  of  Argyle  (being  accufed  of  High-Treafen,  at  the  inftance 
•*"  of  Sir  John  Fletcher,  his  Majefty’s  Advocate  for  his  Intereft)  was 
brought  to  the  Bar.  His  Lordfhip  humbly  defired  but  to  fpeak  a few 
words  before  reading  the  Indictment ; alluring  to  fpeak  nothing  in  the  caufe 
D d d itfdf. 
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itfdf.  Whereupon  lie  was  removed  a little,  and  after  fome  debate,  the 
Houle  rcfolved  that  the  Lid  Indictment  fhould  be  firft  read.  Tlicn  his 
Lordfliip  defired  that  a Bill  which  he  had  caufed  his  Advocates  to  give  in 
to  the  Lords  of  the  Articles,  (defiring  a precognition,  with  many  rcafons 
urging  the  ncccflity  of  it)  to  which  he  had  received  no  anfwer,  might  be 
read  before  the  (aid  Indictment : which  being  likewife  refufed,  die  fa  d 
InJiCliiuot  was  firft  read  ; and  after  the  reading  thereof,  the  Marquis 
(L-.ng  put  off  his  fir! I thoughts)  was  compelled  to  this  extonporary  dtf- 
courfc  following,  as  it  was  faithfully  writ  when  his  Lordlhip  (poke. 

A fay  it  pitaft  ysur  Greet, 

at  Y Lord-Chancellor,  befure  I (peak  anything,  I (hall  humbly  protefl 
-t ' * words  may  not  be  wrdlcd,  but  that  1 may  have  charity  to  be 

believed  ; and  1 (lull,  with  God's  afiiftancc,  fpcak  truth  from  my 
heart. 

1 (hatl,  niy  I-ord,  rcfurr.e  Afephihojhetb's  anfwer  to  Davit!  (after  a great 
RiUllioo,  and  himfclf  evil  reported  of).  Saith  he,  Yea,  l.t  him  tr.!t  all. 
Jar  as  much  at  my  Lard  tht  Kin.  i.  came  lame  again  in  peace  into  bis  own 
hiuft  ; 2 Sam.  xix.  30.  So  fay  1,  fince  it  has  plcafed  God  Almighty  gra- 
cioufly  to  return  his  I’ucrcd  Majefty  to  the  Royal  Excrcife  of  his  Govern- 
ment over  thefe  Nations,  to  which  he  has  undoubted  right,  and  was 
moft  unjuilly  and  violently  thruft  therefrom  by  the  Jatc  tyrannizing 
Lfurpcris. 

It  is,  my  Lord,  exceeding  matter  of  joy  to  us  all,  that  the  iron  yoke 
of  Ufurpation  (under  which  we  have  thefe  many  years  fadly  groaned)  is 
now  broke,  and  with  much  freedom  this  High  and  Honourable  Court  of 
Parliament  are  met  ting  together  under  the  refrcftiine  warm  beams  of  his 
Maiclly’s  Royal  Government  (fo  much  longed  for  by  our  almoft  ftarved 
expectations)  : and  I do  earncfiiy  wi(h  his  Royal  Prefence  upon  his  Royal 
Throne  among  ft  us.  But  fince  at  this  time  that  great  happinefs  cannot 
probably  be  expected,  1 am  glad  that  his  Mnjefty's  prudence  has  finglcd 
out  fuch  a qualified  and  worthy  pcrfqn  (as  my  Lord  Commillioner  his 
Grace)  to  rcprcl'ent  himfclf;  whole  unfpotted  loyalty  to  his  Majefty  we 
can  all  witnefs. 

I cannot,  my  Lord,  but  acknowledge  thefe  two  grand  mercies,  which 
comfortably  attends  my  prefent  condition.  One  is,  the  high  thoughts  I de- 
fervcdly  entertain  of  that  tranfeendent  and  princely  clemency  wherewith  his 
facrcd  Majefty  is  fo  admirably  delighted  ; abundantlv  evidenced  by  many 
noted  and  ftgaal  left i monies  in  all  the  fteps  of  his  Majefty 's  carriage;  as 
thofe  moft  gracious  Letters,  Declarations,  and  that  free  and  moll  ample 
Ail  of  Indempnity  granted  to  all  his  Majcfty's  Subjects,  (excepting  fome 
of  the  immediate  murderers  of  his  Royal  Father)  to  eradicate  any  timorous 
jealoufies  of  his  Majcfty’s  gracious  pardon,  (which  might  haply  artfe 
liy  ferious  rcfle&ings)  convincing  them  forcibly  of  their  own  mifcarriag.es, 
in  thefe  unhappy  times  of  diftra&ion.  The  cffo&s,  iny  Lord,  of  which 
princely  deportment  (I  am  confidently  hopeful)  his  Majefty  has  experi- 
mentally, and  (hall  find,  prove  one  effectual  cement  to  conciliate  the  moft 
anti-monarcliick  and  difaifisfled  perfons  (excepting  fome  of  thofe  barbarous 
phanaticks)  in  all  his  Majefty ’s  Dominions,  inoft  willingly  to  the  fubjec- 
lion  of  his  Majcfty’s  Royal  Scepter;  and  with  a perfect  hatred  abominate 
all  difloyal  practices  in  themfclvcs  and  others,  in  all  time  coming. 

The  fecund  is,  my  Lord,  when  I confider  that  my  Judges  are  not  fuch  as 
we  had  of  late,  (hangers,  butmy  own  countrymen;  both  which  jointly  (to- 
gether with  thereat  fenfe  and  folid  convictions  1 have  of  my  irmocency  of 
thofe  calumnies  moft  unjuftly  charged  upon  me)  encourages  my  hopes  the 
rather,  to  cxpeCt  fuch  dealing  as  will  moft  fympathizc  with  that  clement 
humour  (to  which  his  facrcd  Majefty  has  a natural  propenlity),  and  fuch 
equal  adnnniftration  of  Juflice  (void  of  all  biaffing  prejudices)  as  will  be 
moft  fuitable  to  fuch  a high  and  honourable  Meeting. 

1 (hall  therefore,  my  Lord,  defire  to  ufe  Paul's  anfwer  for  himfclf,  (be- 
ing accufed  of  his  Countrymen)  he  having  a learned  Orator,  Ttrtullus , ac- 
culing  him,  as  1 have  in  my  Lord- Advocate  ; Paul's  was  hcrefy,  mine  of 
another  nature ; but  I mult  fay  with  him,  that  the  things  they  alledge 
againft  me  cannot  be  proved  : but  this  1 confefs,  in  the  way  allowed  by 
folcmn  Oaths  and  Covenants,  I have  ferved  God,  my  King,  and  Country, 
(as  hefaid)  which  they  themfelvesalfo  allow. 

I {hall,  my  Lord,  remember  (not  with  repining,  but  for  information)  my 
hard  ufage,  never  having  had  my  hearing,  nor  allowance  of  pen,  ink,  nor 
paper,  nor  the  comfort  of  feeing  my  friends  freely,  until  1 received  this 
fummons,  which  was  in  effect  a load  above  a burden  ; enemies,  both  Sects 
and  Englijh,  out  of  malice  calumniating  me  for  aH  the  fame  things,  except- 
ing what  relates  to  his  Majcfty’s  moft  Royal  Father,  of  ever-glorious  me- 
mory. 

1 herefore,  my  Lord,  1 beg  charity  and  patient  hearing,  not  doubting 
but  the  wifdum  and  goodnefs  of  the  Parliament  will  be  fo  favourable,  and 
not  as  the  inconftdcrate  multitude  (as  a learned  and  able  man  writes.  Sir 
Walter  Raleigh,  in  his  Preface  to  the  Hiftory  of  the  World).  As  wc  fee 
inexperience,  that  dogs  always  bark  at  them  they  know  not;  and  that  is 
their  nature,  to  accompany  one  another  in  thofe  clamours;  fo  it  is  with 
the  inconfideratc  multitude,  who  wanting  that  virtue  which  we  call  honefty 
in  all  men,  and  that  fpecial  gift  of  God,  which  we  call  Charity  in  Chrif- 
tian  men,  condemn  without  hearing,  and  wound  without  offence  given, 
led  thereunto  by  uncertain  Report  only  ; which  his  Majefty  King  James 
only  acknowledges  to  be  the  father  of  lyes.  I (hall  not  defire  to  be  in  the 
leaft  milLiken  by  any  that  hear  me ; but  Aire  I am,  it  is  pertinently  ap- 
plicable to  my  cafe. 

I intreat  your  Lordfliip  likewife  to  copfider  the  words  of  another  no- 
table man,  (Speed,  in  his  Hiftory)  who  Taj's,  As  the  tongues  of  Para- 
fites  arc  ill  balances  to  weigh  the  virtues  of  Princes  and  great  men  ; fo 
neither  fliould  theirs,  nor  other  men’s  bletaifbcs  be  looked  upon  us  they 
are  drawn  with  the  deformed  pencil  of  envy  or  rancour,  which  do  al- 
ways attend  eminency,  whether  in  place  or  virtue.  1 (hall  not,  my 
Loid,  be  fo  prefumptuous  as  to  arrogate  any  thing  to  myfelf  in  this, 
only  I want  not  the  two  companions,  for  I am  but  a weak  man,  fubjeift  to 
many  failings  and  infirmities,  (whereof  I do  not  purge  myfelf ) for  as  we 
muft  confefs  to  God  Almighty,  if  he  fliould  mark  iniquity,  who  can 
Rand  ? Neither  dull  I fav,  that  there  cannot  a hole  be  difeovered  (asthe 
Proverb  is)  in  my  coat ; and  it  cannot  but  be  fowith  any,  fpecially  fuch 
at  have  labour’d  in  fuch  times  and  bufinefs.  But  I blefs  the  Lora,  that 


in  tM*  things  which  have  been,  and  are  here  caft  upon  me,  I am  able  to 
make  the  falfliood  and  mifconftrudtion  of  them  palpably  appear. 

My  Lord,  bt  fore  1 mention  any  thing  in  particular,  1 muft  (hew  thi* 
honourable  Meeting  of  Parliament,  and  all  that  hear  me  ( who  doubtlcfs 
have  various  apprehenfions  of  my  being  prefent  in  this  condition),  that  1 
am  here  rather  as  my  misfortune,  not  my  injury  ; whereat  1 defite  to  ex- 
plain the  difference,  as  Plato  and  Arifiode  do  very  well ; calling  injuries 
fuch  things  as  are  done  purpofely  with  a wicked  mind  ; and  misfortunes, 
fuch  things  as  are  done  with  a good  mind,  though  the  events  prove  bad, 
yet  we  could  not  forefee  them. 

So  my  Lord,  I (hull  take  God  to  record  (uho  muft  judge  me  one  day) 
upon  my  Coufcicncc,  that  what  I did,  flowed  not  from  any  injurious  prin- 
ciple to  any,  though  I acknowledge  the  events  were  not  util  fo  fuccclsful 
(which  was  my  misfortune)  indeed  ; but  it  has  been  my  lot  often  in  thefe 
times  (wherein  I and  many  others  have  been  inevitably  involved j to  be  by 
the  malicious  tongues  of  my  calumniating  enemies’ milcor.ftru&cd  for 
the  worft  ; yea,  even  in  many  things  that  the  I^ord  was  pleafed  to  make 
fuccefsful.  For  the  truth  of  this,  1 may,  1 hope  (a/cly  appeal  to  many  in 
this  honourable  IToufr,  who  can  abundantly  witnefs,  my  faithful  and  loy- 
al endeavours  f r both  my  King  and  native  Country;  whereof  I (hi.ulj 
be  very  fparing  to  be  an  Herald  myfelf,  were  not  the  contrary  fo  impu- 
dently affirmed.  There  are  five  main  calumnies  that  1 defire,  my  Lord, 
to  fittisfyall  that  hear  me  a little  in  ; to  the  end  that  the  reft  of  Id's  mo- 
ment may  be  likewife  in  their  own  due  time  heard,  afterward  abUra&ed 
more  from  pcrfonal  prejudice. 

The  firft  calumny  is,  my  Lord,  concerning  that  horrid  and  unparallel- 
ed murder  of  his  late  Royal  Majefty  of  eternally  bldlcd  memory.  1 do 
here  publickiy  declare  that  I neither  defire,  nor  deferve  the  lead  counte- 
nance or  favour,  if  1 was  cither  acccflary  lo  it,  or  on  the  counfel  or  know- 
ledge of  it : which  to  make  clearly  app.  ar,  is  under  oath  in  the  Parlia- 
ment-Books 1649 ; whereof  I was  the  firft  ilartct  myfelf,  to  the  intent  that 
wc  might  both  vindicate  ourfelvcs,  and  endeavour  a difeovery,  if  any 
amongil  us  had  any  acceffion  to  that  horrid  and  villainous  crime  ; as  alio 
in  my  latter  Wil I,  which  1 made  g<  ing  to  England,  in  Anno  1655,  or 
1656,  fearing  what  poflibly  might  hereafter  be  obtruded  by  any  upon  me 
or  my  family  upon  that  account,  I fet  it  down  to  clear  my  pulicrity ; that 
I was  altogether  free  of  that  detcftable  and  execrable  crime,  or  of  any  pre- 
judice to  his  Majefty,  in  cither  Perfon  or  Government.  I left  this  with  a 
very  worthy  Gentleman,  I believe  well  known  to  your  Lordfliip,  ami  never 
law  it  fince;  fo  your  Lordfliip  tnay  bepleafed  if  ye  will  to  call  for  it ; and 
try  the  truth.  Whatfoevcr  other  thing  may  be  in  it,  1 hope,  my  Lord, 
this  opportunity  is  a mercy  to  me  to  have  that  vile  calumny  (amongft 
many  others)  againft  me  to  be  cleared. 

And,  my  Lord,  to  make  this  particular  yet  more  evident,  I did  ftitl,  and 
do  pofitively  all’ert,  that  I never  faw  that  monftrous  Ufurper  Oliver 
Cnmwel  in  the  face,  nor  ever  had  the  leaft  corrcfpondence  with  him,  or 
any  of  that  Sectarian  Army,  until  the  commands  of  the  Committee  of  Ef- 
tates  fent  me,  with  fome  othcrNoblemcn  and  Gentlemen,  to  the  border  in 
anno  16^8,  to  flop  his  maich  into  Scotland,  after  thofe  who  retired  from 
Prtjlon  fight ; neither  after  he  left  the  border,  in  the  year  1648,  did  lever 
correfpond  with  him,  or  any  of  that  Sectarian  Army ; fo  unfatisficJ  was  I 
with  their  way,  after  the  wicked  and  finifter  courfes  he  and  they  were 
upon,  afforded  evident  picfumptions  for  us  to  apprehend  that  he  and  tliev 
intended  prejudice  to  his  Royal  Majclly.  Only  one  letter  1 received 
from  Sir  Arthur  Hajlcrig,  to  which  I returned  anfwer,  that  he  might  fpare 
bis  pains  in  writing  to  me,  for  I bleffed  the  Lord,  who  had  taught  rnc  by 
his  word,  to  fear  God,  and  honour  the  King,  and  not  to  middle  with  them 
that  were  given  to  change.  Though  Sir  Arthur  be  now  dead,  yet  he  ac- 
knowledged to  fcvcral  in  the  Tower,  that  he  ilill  had  my  letter:  and 
when  1 was  there,  1 often  defired  he  might  be  pofed  and  examined  about 
it;  which  l can  prcfcntly inflruCl.  And  during,  niy  Lord,  my  being  in 
England,  neither  in  London  nor  NnucajHe,  in  anno  1647,  there  was  not 
any  thing  fo  much  as  mentioned  concerning  his  late  Majcfty’s  Perfun; 
all  that  evcrl  heard  of,  was  in  publick  Parliament  1647.  The  Com- 
miflioners  Papers  at  London,  and  Committee  Books  at  NcwcaJlU,  will  dear 
this  fully. 

The  fecond  calumny  Is  anent  the  inhuman  murder  of  Duke  James  Ha- 
milton: my  Lord,  it’s  well  known  my  great  rcfpc&  to  that  truly  noble  and 
worthy  Pcrfon,  whereof  (upon  all  occafions)  I gave  ample  teftimoriics,  and 
can  yet  convince  any  of  his  friends  with  the  reality  of  it ; and  evidenced 
my  true  forrow  for  the  wicked  cruelty  committed  upon  him.  But  itidccd'l 
cannot  deny  I refufed  to  compliment  Cromwel  on  his  behalf  (be  having, 
my  Lord,  been  immediately  preceding,  fo  inllrumcntal,  and  fo  very  ac- 
tive in  that  moft  horrid  and  lamentable  murder  of  his  late  facrcd  Ma- 
jefty) ; and  if  1 had  done  otherwife,  undoubtedly  it  had  been  a more  black 
Article  in  that  Libel  now  read,  than  any  that  is  in  it. 

The  third  calumny  is,  that  which  breeds  a great  part  of  thefe  ground- 
lcfs  clamours,  (though  it  be  not  in  the  Indictment)  is  my  Lord  Marquis 
of  Huntley's  death  ; wherein  I may  truly  fay,  I was  as  tarncit  to  preierve 
him,  as  poflibly  1 could,  (which  is  very  well  known  to  many  in  this  ho- 
nourable Houfe)  and  my  not  prevailing  may  fufficiently  evidence  I had 
not  fo  great  a ftroke  nor  power  in  the  Parliament  as  is  libelled.  And,  mf 
Lord,  for  hi*  Eftatc,  1 had  nothing  in  that,  but  for  my  own  abfolutely  ne- 
ccflary  relief,  and  was  ever  moft  willing  to  part  with  any  Intereft  1 had 
therein,  getting  his  friends  (who  profefled  much  zeal  for  the  (landing  of 
the  Family)  engaged  for  wurrandize  to  me,  of  any  portion  that  fliould 
happen  to  fall  to  my  (atisfa&ipn . And  to  evidence  that  [ was  no  means 
to  harm  the  Family,  1 (load  with  my  right  betwixt  all  fines  and  forfeitures 
of  Bonds,  and  accounted  for  any  thin?  I could  receive.  And  to  tr.aniftft 
yet  further,  that  the  burden  of  that  Family  was  not  from  any  extrinfick 
caufe  to  tbemfclves,  1 have  under  the  old  Marquis’s  own  hand,  and  hts 
Son,  George  Lord  Gordon,  (who  was  a very  worthy  young  Nobleman)  the 
juft  Inventory  of  their  debts,  amounting  to  about  one  million  of  marks,  »"* 
anno  1 640.  It  would,  I fear,  my  Lord,  confume  too  much  of  the  Parlia- 
ment's precious  time,  to  hear  many  other  circumftances,  to  make  thi* 
particular  more  clear,  which  I (hall  at  this  time  forbear. 

The  fourth  calumny  is,  the  death  of  the  Marquis  of  Afontrof  . Tb*rt 
are  many  in  this  Home,  my  Lord,  who  know  very  well!  refufed  to  med- 
dle either  in  the  matter  or  manner  of  it : and  fo  far  were  v.c  from  havinf 

anf 
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a «v  particular  quarrels  at  one  another ; that  in  Anno  164s,  he  anJ  I were 
Full)'  agreed  upon  Articles  atui  Conditions  contained  in  a Treat)’  pall  be- 
twixt us : the  Gentleman  is  yet  alive  who  carried  the  meflages  both  by 
word  and  writing  betwixt  us;  and  it  was  neither  his  fault  nor  mine  that 
the  bufinefs  did  not  end  at  that  time,  which  (’tis  known  to  all)  proved 
very  obnoxious  to  the  Kingdom  thereafter. 

The  fifth  calumny  is  concerning  my  dealing  with  the  Engiifh  after 
JVarcefltr  fight.  It  ir  well  known,  my  Lord,  to  many,  that myfclf,  and 
the  Gentlemen  of  A-gyltJkirt  (ins'  Kinfmen,  VaflaJs,  and  Tenants)  en- 
deavoured cordially  to  engage  all  their  neighbours  about  them  on  all 
hands  againft  the  lingljb  ( which  they  did  not  prevail  in),  but  was  moil 
unhappily  made  known  to  the  Engbjb  Commanders  for  the  time  ; which 
they  cau led  immediately  to  be  publiihcd  (as  a very  notable  difeovery) 


that  Libel  (not  having  yet  confultcd  the  procefs)  byreafon  thefe  Advo- 
cates your  Lordlhip  was  pleafed  to  allow  me,  have  not  yet  all  embraced, 
and  the  cxcufcs  of  my  ordinary  Advocates  (in  whom  I had  confidence)  be- 
ing admitted  as  relevant.  And  thefe  Gentlemen,  that  have  been  pleated 
(in  obedience  to  your  Lordfhip’s  command)  to  come  here  svith  me,  not 
being  much  acquainted  with  matters  of  this  weight,  and  not  having  un- 
braced till  within  thefe  two  or  three  days,  fo  that  they  arc  ftrangers  alto- 
gether to  my  cafe ; 1 fhall,  therefore,  my  Lord,  humbly  delire,  that  a 
competent  time  may  be  allowed  me,  that  1 may  prepare  my  defences,  and 
I Ihall  (God  willing)  abundantly  clear  every  particular  in  that  Libel. 
AnJ  alfo,  my  Lord,  (humbly  defire,  that  thefe  other  Advocates,  who  were 
ordained  by  your  I-iordlhips  to  atfilt  me  (and  after  the  honourable 
| Lords  of  Articles  had  heard  them,  rejected  rheir  cxcufcs),  may  be  t’.ow  re- 


tbeir  News-books;  which  occafioncd  two  lad  di  fail  vantages  to  us  : For  j ordained  to  confult  and  appear  forme. 


they  not  only  crulhcd  our  attempts  in  the  infancy,  but  alfo  determined 
the  feverer  rcfulutn  n*  ag.iinft  us;  whereby  two'ftrong  Regiments  of 
Foot,  (Overt  n't  r,ud  R:  .a':)  and  very  near  the  number  of  one  of  florfe 
(under  the  command  of  one  BleuktbnSbr)  were  fent  to  Ar-yh ; and  when 
Dean  came  there,  it  pies  fed  God  to  vifit  me  with  a great  diflemper  of 
ficknel's  (as  Dr.  Cun-  inghatn , and  many  others  who  were  with  me,  can 
witnefs).  What,  my  Lord,  1 was  prcil  to,  when  1 was  violently  in  their 
hands,  may  be  instructed  by  the  paper  itfeW  (written  by  Dean’ s man’s  own 
hand,  yet  extant  to  fhew),  which  I did  abiblutcly  refufe,  upon  all  the 
hazard  of  the  uttermoft  of  their  malice  ; as  alio  what  I was  necdlitatcd 
to  do,  is  likewife  ready  to  be  Ihcwn,  whereby  I was  Hill  continued  their 
Prifonex  upon  demand. 

1 (hall,  my  Lord,  add  one  reafon  more  to  clear  this  (bcfiJes  many  other 
weighty  publick  reafons  and  confidcrations,  which  1 Ihall  forbear  to  men- 
tion at  this  time,  it  being  more  natural  to  bring  them  in  by  way  of  de- 
fences afterward),  my  own  littered,  and  of  all  Noblemen  and  Superiors  in 
Scotlmd.  It  may  rationally  be  prefumed,  that  I had  been  a very  fcnfelefs 
fool,  if  ever  1 had  been  for  promoting  fuch  an  Authority  and  Intcrcft  over 
me,  as  levelled  all,  and  was  fo  totally  definitive  to  all  that  dift'erenced, 
myfclf  and  other  Noblemen,  from  their  own  Vefials,  (which  many  fay  1 
was  too  earned  in)  yea,  it  being  abfurdly  derogative  to  all  true  Nobility  9 
and  my  Anccftors  and  1 (as  it  is  faid  in  that  libel)  having  had  fo  many 
titles  of  honour,  dignity,  and  eminent  places  of  trull,  conferred  upon  us 
by  his  Majefty’s  Royal  Predecefibr*  and  hitnlhlf  (all  for  our  eonftant 
Loyalty  and  Adherence  to  the  Crown  on  all  occnlions),  as  the  Records 
and  Hiflorics  of  this  ancient  Kingdom  hold  forth,  bcfiJes  the  narratives  of 
all  our  grants,  and  aflerting  the  juft  privileges  thereof,  againft  all  op- 
polcf.  I did,  my  Lord,  ever  (even  when  the  Engiijh  were  at  the  into- 
lerable height  of  Ufurpation)  declare  my  true  abhorrence  to  a Common- 
wealth Government,  which  was  well  known  to  them  all.  I was  not  in- 
deed, my  Lord,  very  difiatisfied,  when  there  were  rumours  fpread  abroad 
of  Grommets  being  made  a King  (as  fomc  here  prelent  can  witnefs)  ; for 
1 told  them  it  was  a moll  probable  way  for  his  Majcfty ; and  the  more  it 
were  encouraged,  would  tend  the  more  to  Cremwets,  and  their  deformed 
Commonwealth’s  Government’s  ruin,  and  promote  Ids  Majefty’s  juft  In- 
tereft  the  more.  My  Lord,  l fltall  not  much  blame  my  Lord-Advocate 
for  doing  his  endeavour,  (it  being  an  efiential  part  of  his  function  to  ac- 
cufc)  but  1 muft  fay,  that  it  is  very  hard  tncafure,  that  foablca  man  has 
taken  near  as  muny  months,  in  taking  pains  to  prompt  as  many  enemies 
as  his  perfuafions  could  poiiibly  invire,  to  vent  out  the  highsit  notes  of 
their  malice;  and  laying  out  learth  by  them  for,  and  collecting  all  the 
bad  reports,  or  rather  (to  give  them  their  genuine  term)  I may  call  them 
a confuted  mai’s  of  the  common  clalhcs  of  the  Country,  thereby  to  advife 
mifeouftruflions of  all  the  publick  actings  of  both  Parliaments  and  Com- 
mittees during  tire  late  troubles,  and  with  llrangc  and  remote  inferen- 
ces to  adduce  all  thofc  to  the  channel  of  my  particular  actings;  he  has 
taken,  I fay,  tr.y  Lord,  as  many  months,  as  I have  had  days  to  anfwer 
them,  being  an  exceeding  difudvaniage.  But,  my  Lord,  that's  not  all, 

1 am  likewife  extremely  troubled,  that  lie  labours  in  that  libel  all  along 
to  draw  an  obfeure  veil  of  perpetual  oblivion  over  all  tny  good  fcrvices; 
and  fpccially  my  faithful  and  loyal  endeavours  in  reftoring  of  his  facred 
Majcfty  to  the  Crown  of  this  his  moil  ancient  Kingdom  of  Scotland,  and 
the  cxercife  of  his  Majefty’s  royal  authority  therein  ; with  my  cordial  en- 
deavours for  his  Majefty's  reflitution  to  the  reft  of  his  Dominions  alfo  : 
which  his  Majcfty  both  knows,  and  has  been  pleated  often  to  acknowledge 
it  to  have  been  good  fcrvicc.  Yea,  and  many  prefent  in  this  ho- 
nourable Houle  know,  that  I extended  both  my  zeal  and  affection  to  the 
utrnoft  of  my  power  for  his  Majefty’s  let  vice  in  that  particular;  which  I 
willingly  acknowledge  nothing,  my  Lord,  but  my  duty,  whercunto  I 
was  tied  both  by  natural,  civil,  and  chriftian  bands  to  tny  Sovereign  ; and 
fpccially  fuch  a King,  of  whom  I may  fay  well,  (asl  have  often  affirmed) 
That  he  isaKing  in  whom  the  Lord  has  been  picafed  to  take  fuch  plea- 
furc,  as  to  poflefs  his  Majcfty  with  fo  many  fupcrLtivc  degrees  of  excel- 
lency, that  will  certainly  exalt  his  Majefty's  fame,  both  in  our  age,  and 
to  fuhfcquent  pofterity,  above  2II  the  Monarchs  in  the  world.  So  that, 
my  Lord,  we  may  confcqucntly  difeover  a high  demonftration  of  the 
Lord’s  fingular  kindnefs  and  fpecial  providential  care  for  us  his  Majefty's 
Subjects,  in  preierving  fuch  a rich  bldEng  as  his  facred  Majcfty,  (in 
whom  the  happinefs  of  thefe  Nations  is  wrapt  up)  under  the  fafe  wings 
of  his  divine  Protection ; 1 may  fay,  even  when  the  extravagant  malice  of 
men  would  have fwal lowed  him  tip. 

After  my  Lord  had  ended  this  difeourfe  (being  heard  by  all  very  atten- 
tively, without  any  interruptions),  thus  the  Lord  Advocate  fpoketo  my 
Lord  Chancellor : 

My  Lord,  what  can  the  Marquis  of  Argyle  fay  to  the  oppflfition  at 
Staling,  in  Anno  1648  ? 

The  Marquis  replied,  that  he  found  my  Lord  Advocate  endeavoured  to 
bring  him  to  debate  ihc  particulars,  (which  he  hoped  fhould  be  cleared  at 
another  more  convenient  time)  and  waved  anfwering  the  thing  itielf,  but 
infilled  thus : 

j Mj  Lord  Chancellor, 

1 have  (informative  only)  hinted  a little  at  the  main  things  which  I am 
often  charged  with,  my  memory  cannot  fully  reach  all,  neither  will  time 
permit  to  circumftatitiatc  thefe  particulars,  which  I have  only  touched  in 
the  general ; nor  is  it  my  purpofc  at  prefent  to  fall  on  the  debate  of  any  of 


The  Marquis’s  Advocates  entered  a proteflation,  that  what  fhould  hap- 
pen to  efcape  them  in  pleading  (either  by  worJ  or  writ)  for  the  life,  ho- 
nour, and  cllate  of  the  laid  noble  Marquis,  their  client,  might  not  there- 
after be  obtruded  to  them  astrcafonablc ; whereupon  they  took  inllruments. 

The  Marquis  allured  my  Lord  Chancellor,  that  he  knew  not  of  any 
fuch  proteflation  >0  be  prefented,  and  that  it  flowed  limply  of  rhcnifelves  : 
Whereupon  the  Loid  Chancellor  dclired  the  Marquis  and  his  Advocates 
to  remove,  till  the  Hoiifc  fhould  confidcr  both  of  my  Lord's  delire,  and 
the  Advocates  proieftation. 

The  Marquis  and  his  Advocates  being  removed,  the  Houfe  (after  feme 
final  I debate)  rcfolved,  as  to  my  Lord  Marquis’s  defires,  his  Lordlhip 
fhould  have  till  the  26th  of  February  to  give  in  his  defences  in  writ,  and 
ordained  Mr.  Andrew  Ker  to  he  one  of  his  Advocates. 

As  to  the  Advocates  protelhtion,  the  Houfe  rcfolved,  that  they  could  not 
be  allowed  to  fpeak  in  cafes  of  treafon  cither  by  word  or  writ,  but  upon 
their  peril ; only  allowed  them  in  the  general,  as  much  us  in  fuch  cafes 
was  indulged  to  any. 

The  Marquis  and  his  Advocates  being  called  in,  my  Lord  Chancellor 
intimated  the  aforefaid  refolutions  of  the  Houfe,  both  in  reference  to  my 
Lord  Marquis,  and  to  the  Advocates  proteflation. 

When  my  Lord  Chancellor  had  done,  the  Marquis  fpokc  as  followeth ; 

My  Lord  Chancellor 7 

'T’Hcre  is  one  thing  that  had  almofl  efcaped  me,  anent  that  oppofitionat 
Sterling,  1648,  that  my  Lord  Advocate  was  fpeaking  of ; that  it  may 
not  flick  with  any  of  this  honourable  Meeting,  I fhall  ingenuoufly  declare. 
That  after  the  defeat  at  Prejlon,  1 was  defired  to  come  and  meet  with  the 
Committee  of  L (lutes  (meaning  thofc  who  were  in  the  then  Engagement), 
and  being  conie  with  fume  of  my  friends  to  Sterling , fearing  no  harm,  and 
fufpccting  nothin?,  I was  invaded  by  Sir  Georg;  Munro,  where  fcveral  of 
my  friends  were  killed,  and  myfclf  hardly  efcapcd,  which  is  all  that  can 
be  laid  1 ailed  in  arms,  as  many  here  know. 

My  Lord,  not  that  I am  any  ways  diffident,  but  I fhall  in  due  time 
clear  every  particular  of  that  Libel ; yet  1 am  not  a little  troubled  that 
fomc  who  have  heard  the  calumnies  therein,  may  let  them  have  fuch  an 
impreflion  (being  a flirted  with  fuch  confidence)  as  to  conceive  a poflioi- 
lity,  if  not  a probability  of  their  being  true;  1 fhall  therefore  defire  fo 
much  chariry  from  this  honourable  Meeting,  that  there  be  no  hard 
thoughts  entertained  till  I be  fully  heard. 

The  Marquis  therefore,  with  the  joint  concurrence  of  his  Advocates, 
humbly  defired.  That  the  Bill  (containing  many  pungent  reafons)  fora 
precognition  of  his  procefs,  given  to  the  honourable  Lords  of  Articles, 
might  be  read  and  confidered  in  plain  Parliament. 

To  which  my  Lord  Chancellor  replied.  That  it  had  been  formerly  re- 
fufed  at  the  Articles,  and  that  it  would  not  be  granted. 

So  his  Lordlhip  was  carried  back  to  the  Caftle. 


Edinburgh,  March  5,  1661,  at  the  Parliament  Houfe. 

The  Marquis  of  Argyle  being  called  in,  gave  in  a Bill,  containing  fcvtral 
weighty  Reafons,  dtftrirtg  a continuation  till  the  meeting  of  Parliament  to- 
morrow. His  Lordjhip  being  removed,  after  long  debate  it  was  tarried  againjl 
him  by  two  or  three  votes ; and  his  Lor/tjhip  being  called  in,  my  Lord  Chan- 
cellor told  him  it  was  refuted,  and  ordered  his  Lordjhip  to  produce  his  defences ; 
whereupon  he  fpoke  as  followeth : 

May  it  pleafe  your  Grace, 

TV/T  Y Lord  Chancellor,  this  bufinefs  is  of  very  great  concernment  to  me, 

A and  not  finall  in  the  preparative  of  it  to  the  whole  Nation  ; yea,  it 
may  concern  many  of  vour  LorJlhips  who  arc  fitting  here,  and  your  pof- 
tcrity : and  therefore  1 defire  to  have  your  Grace  (my  Lord  Commiffioncr) 
and  the  remanent  Members  of  this  honourable  Meeting,  your  patience  to 
hear  me  a few  words  without  prejudice  or  mif-conftruction,  which  any 
thing  1 can  fay  is  often  obnoxious  to. 

I Ihall,  my  Lord,  begin  with  the  wards  of  that  godly  King  Jehofapbat, 
that  good  King  of  Judah  ( after  he  was  come  back  in  peace  to  JirufaUm) 
in  his  inflruftions  to  his  Judges,  he  defires  them  to  take  heed  what  they  do, 
for  they  judge  not  for  men,  but  for  the  Lord,  who  is  with  them  in  the  judg- 
ment. 

My  Lord,  I fhall  fpeak  another  word  to  many  young  men,  who  were 
cither  not  born,  or  fo  young  that  it  is  impoffiblc  they  could  know 
the  beginning  of  thefe  buunefles,  which  are  contained  in  the  Libel  againft 
me,  (bcin£ all  that  hath  been  done  Gncc  the  year  1638)  fa  that  they  might 
have  heard  by  report  what  was  done ; but  not  why,  or  upon  what  grounds; 
and  what  fome  have  fufFercd,  but  not  what  they  have  deferred. — There- 
fore I defire  your  Lord  (It  ip’s  charity,  until  all  the  particulars,  and  feveral 
circumftances  of  every  particular  be  heard,  without  which  no  man  can 
judge  rightly  of  any  adtion  : For  as  it  is  well  obferved  by  that  incompa- 
rable Grotius,  that  Arifiotle  after ts.  That  there  is  more  certainty  in  the  ma- 
thematicks  than  morals ; for  as  Grotius  lias  it,  the  matbematieks  feparaus 
forms  from  matters,  as  betwixt  ftraight  and  crooked  there  is  no  midft;  but  in 
morals,  even  the  leait  circumftances  vary  the  matter,  fo  that  they  arewont 
to  have  fomething  betwixt  them,  with  fuch  latitudes,  that  the  accefs  is  near 
fometime  to  this,  fometime  to  that  extreme;  fothat  betwixt  that  whichoughc 
to  be  done,  and  that  which  ought  not  to  be  done,  is  interpofed  that  which 
may  be  done,  but  is  nearer  now  to  this  than  to  the  other  extremity,  or  part, 

whence 
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whence  ambiguity  often  arifeth. 


m The  particular  circumftances  are  fo 

obvious  to  every  underflanding  man,  that  I need  only  to  mention  them. 

Pdf  bins-,  mv  Lord,  makes  much  of  his  hiftory  depend  upon  thefe  three, 
1: media,  caufaj  (A  ever,  tut  ; and  there  are  likewife  other  three,  tern  pus,  Incus, 
p,rfina,  tlie  change  whereof  makes  that  which  is  lawful  duty  unlaw- 
ful, and  on  the  contrary  : So  likewife  in  fpeaking  or  repeating  words,  the 
adding  ot  paring  from  them  will  quite  alter  the  fciife  and  meaning } as 
2lfo  in  writing,  the  placing  of  commas  or  points*  will  change  the  len- 
ience to  a quite  other  purpofc  than  it  was  intended. 

There  is,  mv  LorJ,  another  maxim,  which  I do 


it  mention  as  always 


undeniable  ; but  when  there  is  no  lawful  Magiftrate  cxcrcifing  power  and 
in  a Nation,  but  an  invading  Ufurpcr  in  poffeffio:i,  cftccming 


fuch  a cafe,  I lay,  the  fafety  of  the  people  is  the 


authority 

former  laws  crimes  j 

fupreme  L-aw.  . . . 

There  is  another  maxim  which  is  not  qucltioned  by  any,  and  it  is,  CSe- 
ccIRty  has  no  law ; for  even  the  moral  law  of  God  yields  to  it,  and  Chrift’s 
difciplcs,  in  David's  example:  For  this  Seneca  fays,  Necellity  (the  de- 

fence of  human  imbecillity)  breaks  every  law  ; Nam  straff  etas  It  gum  irrsdtt 
vincula,  necellity  fcorns  the  fetters  of  law.  So  he  that  anfwcrs  that  Libel, 
The  Long  Parliament  revived,  fpeaking  of  this  lad  Parliament  (which  his 
Majefty  calls  a bUffed,  healing  Parliament),  he  fays,  the  necellity  to  have 
it,  may  difpcnl'e  with  fomc  formalities : So Rav/sulla  (fo  much  c deemed  in 
matters  of  Scripture),  after  he  has  divided  necellity  into  abfolute  and  hypo- 
thctick,  makes  that  of  fubmitting  to  Powersof  abfolute  ncceiEty.  Jeff  bus 
alfo,  mv  Lord,  that  famous  hiftorian,  when  he  mentioned  DuvuT s fpcech 
to  his  children,  after  he  had  made  Solomon  (being  but  younger  Brother) 
King,  he  exhorts  them  to  unity  among  themfelves,  and  lubmiilion  to  him 
and  his  authority ; for  if  it  Ihould  plcafe  God  to  bring  a foreign  fword 
amongft  you,  you  muft  fubmit  to  them  ; much  more  then  to  him  who  is 
your  brother,  and  one  of  your  own  Nation.  ...  ... 

There  is  another  maxim,  my  Lord,  Inter  arma [dent  leges ; and  it  is  well 
known,  that  divers  rctours  and  other  things  in  Scotland  were  done  incon- 
fideratiun  of  times  of  peace,  and  times  of  war. 

Another  maxim.  Ex  Juobus  mails  minimum  eligendumeft,  cum  unum  corum 
nest  pot/Jl  evitari  j fays  Arijhtle,  Cicero , and  Shuntiiian,  cum  diverfa  mala 
inter  fe  esmparantur,  minimum  eorum  locum  boni  oeeupat. 

There  is  another  maxim,  No  man’s  intention  mull  be  judged  by  the 
event  of  any  a&ion,  there  being  oftentimes  fo  wide  a difference  betwixt 
the  condition  of  a work,  and  the  intention  of  the  worker. 

1 Iball  on  J y add  another  maxim.  It  cannot  be  esteemed  virtue  to  abllain 
from  vice,  but  where  it  is  in  our  power  to  commit  the  vice,  and  we  meet 
with  a temptation.  , . 

As  1 have  named  fhortly  foroe  few  maxims,  my  Lord,  I mall  humbly 
tender  fomc  weighty  confiderations  to  your  Lordflxip’s  thoughts. 

The  firft  confideration  is.  That  there  are  different  coniiderations  to  be 
had  of  fubjedts  actions  when  their  lawful  Magiftrate  is  in  the  exercife  of 
his  authority  by  himfelf,  or  others  lawfully  conftituted  by  him,  and  when 
there  is  no  King  in  Ifrad • . 

The  fccond  is.  That  there  is  a different  confideration  betwixt  the  fub- 
jefts  aflions  when  the  lawful  Magiftrate  is  in  the  Nation,  and  when  he  is 
put  from  it,  and  fo  forced  to  leave  the  people  to  the  prevalent  power  of  a 
foreign  fword,  and  the  invader  inpoffeflion  of  authority. 

Thirdly,  That  there  is  a difference  betwixt  fubjedts  aftions,  even  with 
the  invading  Ufurpcr,  after  the  rcprcfcntativcs  of  a Nation  havefubmitted 
to,  and  accepted  of  their  authority  and  government,  and  they  in  pofief- 
fion  fevcral  years  ; the  Nation  acknowledging  their  conftitutions,  and  all 
the  lawyers  prefling  and  pleading  them  as  laws. 

Fourthly,  The  a&ions  of  fubjeas  arc  to  be  confidered,  when  aflifting 
the  lawful  Magiftrate  to  their  power,  and  never  fubmitting  to  the  invad- 
ing Ufurper  until  they  were  prifoners,  and  could  do  no  better. 

Fifthly,  That  there  is  likewife  confideration  to  be  had  of  the  a&ions  of 
fuch  lubjedts,  being  Hill  prifoners  upon  demand  under  articles  to  that 
purpofc. 

Sixthly,  It  is  to  be  confidered  likewife  of  the  adtions  of  fuch  a fubjedt, 
who  was  particularly  noticed  and  perfecutcd  by  the  invaders,  for  his  affec- 
tion to  the  lawful  Magiftrate  and  his  government. 

Seventhly,  It  is  to  be  confidered,  that  there  is  a great  difference  betwixt 
actions  done  ad  lucrum  eaptandum,  and  thofc  done  ad  damnum  evitandum 
that  is  to  fay,  actions  to  procure  benefit,  and  actions  to  fliun  detriment. 

Eighthly,  It  is  to  be  confidered,  that  there  hath  ever  been  a favourable 
confideration  had,  by  any  Prince,  of  any  perfon  coming  voluntarily,  and 
calling  himfelf  upon  a Prince’s  clemency. 

Ninthly,  It  is  to  be  confidered,  that  his  Majefty  himfelf  hath  a gracious, 
natural  inclination  unto  clemency  and  mercy,  which  hath  been  To  abun- 
dantly manifefted  to  his  fubjedts  in  England,  even  to  all  (except  to  fomc 
of  the  immediate  murderers  of  his  royal  father)  that  it  cannot  be  doubted, 
that  the  fame  will  be  wanting  to  his  people  in  Scotland,  who  fuffered  by 
them  (whom  his  Majefty-  hath  gracioufly  pardoned)  even  for  their  dutiful 
fervice,  and  affe&ion  to  his  Majefty. 

Therefore  without  thought  of  any  prejudice  to  the  Parliament,  or  this 
honourable  Meeting,  I muft  make  ufc  of  my  Lord  Chancellor  of  England 
his  words,  though  in  another  cafe,  faying.  There  cannot  too  much  evil befal 
thofc  who  do  the  bcjl  they  eon  to  corrupt  Ins  Majefty  t good-nature,  and  to  extin- 
ruifb  hit  clemency  : For  his  Majefty’s  fell'  declared  his  natural  inclination 
to  clemency,  in  his  fpecch  to  both  his  Houfes  of  Parliament  in  England, 
whom  he  hath,  with  all  his  people,  conjured,  defired,  and  commanded, 
to  abolilh  all  notes  of  difeord,  reparations  and  difference  of  parties,  and 
to  lay  afide  all  other  animofities,  and  the  memory  of  part  provocations, 
and  to  return  to  a perfedt  unity  amongft  themfelves  under  his  Majefty’s 
protefiion;  which  is  hoped  all  your  Lordflups  will  concur  in,  having  fo 
worthy  a pattern  to  follow  *-  Ar.d  as  thefe  are  his  Majefty’s  inclinations 
exprels’d,  fo  it  is  fuitable  to  the  arms  he  bears  as  King  of  Scotland , which 
js  the  Lion,  whole  motto  is  known  to  all : 

Nobilit  eft  ira  Leonis , 

Parccre  fahjeclis,  & debtllare  fuperbos. 

Which  is  to  fay,  to  vanquilh  and  l'ubduc  the  proud,  and  fpare  fuch  as 
are  fubmilfive ; of  the  which  number  I am  one,  and  for  that  effect,  in  all 
humility  prefentthis  humble  fubmilfion  to  bis  Majefty,  and  yourGrace, 
my  Lord  Commiflioncr,  in  his  Majefty’s  name. 


To  my  hard  Ctmmi (poster  his  Grace,  and  High  Court  of  Parliament , 
March  5,  1661. 

Tj'Orafmuch  as  I Archibald,  Marquis  of  Argyle,  am  accufed  of  treafon  at 
‘ the  inflance  of  his  Majefty’s  Advocate,  before  the  high  Court  of  Par- 
I lament  ; and  being  altogether  unwilling  to  appear  any  way  in  oppofi- 
tion  to  his  (acred  Majefty ; confidcring  alfo  that  this  is  the  firft  Parlia- 
ment called  by  his  Majefty  after  his  happy  return  to  his  Kingdom  and 
Government*  for  healing  and  repairing  the  diftempers  and  breaches  made 
by  the  late  and  long  troubles : I have  therefore  refolvcd  that  their  con- 
fultations  and  debates  about  the  great  affairs  and  concernment  of  his  Ma- 
jefty and  this  Kingdom  ihall  have  no  interruption  upon  occafion  of  any 
procefs  againft  me.  1 will  not  rcprefen:  the  fatality  and  contagion  of 
thole  times,  wherein  I,  with  many  others  in  thefe  three  Kingdoms  hare 
been  involved  ; which  have  produced  many  fad  confequences  and  effcdls, 
far  contrary  to  our  intentions.  Nor  will  I infill  upon  the  defence  of  our 
adtings  in  this  Kingdom  before  the  prevailing  of  the  late  Ufurpcrs,  which, 
if  examined  according  to  the  ftricleft  interpretation,  and  fevered  cetifurs 
of  Law,  may  be  eftccraed  a trefpafs  of  his  Majefty’*  royal  commands, 
and  a tranfgrcfiion  of  the  Law  : But,  notwithstanding  thereof,  are  by  his 
Majefty’s  clemency  covered  with  the  veil  of  oblivion  by  divers  Acts  of 
Parliament,  and  others,  to  that  purpofc,  lor  the  fafety  and  fecurity  of  his 
Majefty’s  fubjcdls:  And  that  my  actings  fince,  and  any  compliances 
with  fo  prevalent  a power  (which  had  wholly  fubdued  this,  and  all  his 
Majefty’s  other  dominions,  and  was  univcrl'ally  acknowledged)  may  be 
looked  upon  as  adts  of  mere  necellity,  which  hath  no  law ; and  it  is 
known,  that  during  that  time  I had  no  favour  from  thefe  Ufurpcrs. 

It  was  inconliftcnt  with,  and  repugnant  to  my  Intereft,  and  cannot  be 
thought  (unlefs  1 had  been  demented  and  void  of  rcafon)  that  I ihould 
have  had  freedom  or  affection  to  be  for  them,  who  being  con1  pi  red  ene- 
mies to  monarchy,  could  never  be  cxpedlcd  to  befriend  or  tolerate  Nobi- 
lity. And  whereas  that  molt  horrid  and  abominable  crime  of  taking 
away  the  precious  life  of  the  late  King  of  cvcr-giorioux  memory,  is  moil 
malicioufly  and  falfly  charged  upon  me ; if  I had  the  leaft  acccflron  to  that 
molt  vile  and  heinous  crime,  l would  eiteem  rayfelf  unworthy  to  live,  and 
that  all  higheft  punilhments  Should  be  inflicted  upon  me  : but  my  witnefs 
is  in  heaven,  and  my  record  on  high,  that  no  fuch  wicked  or  difloyal 
thought  ever  entered  into  my  heart.  But  chufing  to  fhun  all  debate,  ra- 
ther than  to  ufc  any  words  or  arguments  to  rcafon  with  his  Majefty, 
whom  though  I were  righteous,  yet  would  I not  anfwer,  but  would  make 
my  fupplication  to  my  Judge;  and  therefore  (without  any  excufc  or 
vindication)  1 do,  in  all  humility,  throw  myfelf  down  at  his  Majefty’s 
feet  (and  before  his  Grace  his  Majefty’s  Commiffioner,  and  the  honour- 
able Eftates  of  Parliament),  and  do  fubmit  and  betake  myfelf  to  his  Ma- 
jefty’s mercy  : and  though  it  be  the  great  unhappinefs  of  thefe  times  (the 
diftempers  and  failings  of  thefe  Kingdoms  being  fo  epidemickand  univer- 
fal),  that  his  Majefty  fhould  have  had  fo  much  occafion  and  fubjedtof  his 
royal  clemency  ; yet  it  is  our  great  happinefs,  and  his  Majefty’s  high 
honour,  that  he  has  expreffed  and  given  fo  ample  teftimony  thereof,  even 
to  thofc  who  did  invade  his  Majefty  and  this  Nation,  for  no  other  caufe 
than  for  their  faithful  and  loyal  adherence  to  his  Majefty,  and  his  juft, 
royal  interefts  : which  renders’ his  Majefty’s  goodnefs  incomparable,  and 
without  parallel,  and  gives  me  confidence,  that  his  Grace  his  Majefty’s 
Coramiflioner,  and  the  honourable  Parliament,  of  their  own  goodncls,  and 
in  imitation  of  fo  great  and  excellent  a pattern,  will  compaflionate  my 
condition.  And  feeing  it  is  a fpecial  part  of  his  Majefty’s  fovereignty 
and  royal  prerogative,  to  difpcnfe  with  thefeverity  of  the  Laws,  and  that 
it  is  a part  of  the  juft  liberty  and  privilege  of  the  fubjedts,  that  in  cafes 
of  greateft  extremity  and  danger,  they  may  have  recourfe  to  his  Ma- 
jefty as  to  a fan  cl  u ary  and  refuge  : 

It  is  in  all  humility  fupplicatcd,  that  the  Lord  Commiflioner’s  Grace, 
and  the  honourable  Parliament,  would  be  pleafed  favourably  to  reprefent  my 
cafe  to  his  Majefty,  and  that  the  door  of  his  royal  mercy  and  bounty,  which 
is  fo  large  and  patent  to  many,may  not  be  (hut  upon  one,  whofe  anccftors  lor 
many  ages  (without  the  leaft  ftain)  have  had  the  honour,  by  m my  fignal 
proofs  of  their  loyalty,  to  be  reputed  fcrviceable  to  his  Majefty’s  royal 
progenitors  in  the  defence  of  the  Crown,  and  this  his  ancient  Kingdom. 
And  if  his  Majefty  (hall  deign  to  hold  out  the  golden  feeptre  of  his  cle- 
mency, as  an  indelible  character  of  his  Majefty’s  royal  favour,  it  will  lay 
a perpetual  obligation  of  all  poifible  gratitude  upon  me  2nd  ray  poftcrity, 
and  will  ever  engage  and  devote  us  entirely  to  his  Majefty’s  fervice. 
And  the  intercelfion  of  this  honourable  Parliament  on  my  behalf  to  his 
gracious  Majefty,  will  be  a real  evidence  of  their  moderation,  and  they 
mail  be  truly  called  a healing  Parliament ; and  God,  whofe  mercy  is 
above  all  his  works,  Ihall  have  the  honour  and  glory  which  is  due  to  his 
great  name,  when  mercy  triumphs  over  jullicc. 

The  afortfaid  fubmiffun  being  read,  the  Lords  of  As  tides  would  give  him  no 
prejent  anfwer  ; but  refolvcd  to  report  the  fame  to  the  Parliament  the  morrow. 

Edinburgh,  Marti  i 6,  1661  ; at  the  Parliament. 

A/f  Y Lord  Chancellor  having  reported  what  had  been  done  the  former 
day  before  the  Lords  of  Articles  anent  the  Marquis  of  Argyle's  pro- 
cefs, prefented  his  fubmiffion,  which  was  immediately  read  ; and  aft«  a 
long  debate,  the  firft  queftion  was  Hated  ; 

If  it  was  fatisfaclory,  or  Ihould  be  accepted  or  not  ? 

The  Fccond  queftion  was.  Whether  they  Ihould  proceed  prcfently  in 
his  procefs,  without  regard  to  his  fubmilfion  or  not  r 

Both  which  were  carried  in  the  negative  againft  him.  Then  he  was 
brought  to  the  bar,  and  the  Lord  Chancellor  told  him,  that  his  fubmiffion 
was  rejected,  and  that  notwithflanding  thereof,  the  Parliament  com- 
manded him  to  give  in  his  defences. 

He  replied,  That  his  cafe  was  very  hard,  to  be  debarred  from  that 
which  was  his  juft  privilege  and  of  all  fubjcdls,  in  fuch  extremities  to 
refuge  themfelves  at  his  Majefty’s  mercy  and  clemency  ; and  that  as  it 
was  the  undeniable  privilege  of  the  fubjedt,  fo  alfo  it  was  a fpecial 
prerogative  of  hi»  Majefty,  and  the  grandeur  of  it  coniifted  much  in 
4 the 
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the  eminencv  of  the  fubjedi,  whom  his  Majefty  flioulJ  gracioufly  be  p!eaf- 
ed  to  extend  his  mercy  unto  : And  hefidcs  many  ether  (hong  pcrfuaGons 
that  encouraged  his  fubmiflion,  his  Majefty’s  own  Proclamation  (which  he 
acquicfces  in',  wherein  his Majefty  is  gracimifly  pleafed  to  declare,  That  his 
juft  interejl  and  royal  prerogative  being  firj]  offer  ted , and  trial  only  taken  of  his 
jtibjtils  carriages,  then  he  is  tntj)  willing  to  paft  an  A3  of  Indemnity  to  Jtcurt 
them.  And  the  like  being  already  done  in  our  neighbouring  Nation,  and 
his  Majefty  having  performed  his  royal  promife  there  already,  he  defired 
that  their  itudy  might  be  to  imitate  his  rov-a!  pattern  ; conGdcring,  that  as 
it  was  a practice  moll  agreeable  to  his  Majclty’s  clement  inclination,  fo 
alfo,  that  as  Solomon  that  wife  King  faid.  That  the  King’s  throne  is  eflablifucd 
ly  righuoufneft  and  merry : He  entreated  therefore  their  Lordihips  ferioufly 
to  conGdcr  his  condition,  and  not  to  Gngle  him  out,  and  aim  at  his  ruin  ; 
and  not  only  his,  but  alfo,  he  feared,  both  his  family  and  name,  their 
ruins  alfo. 

As  for  giving  in  his  defences  prefently,  he  faid.  That  the  conGdcnce 
and  firm  hope  he  had  that  his  humble  fubmiflion  fhould  have  been  accept- 
ed, and  fo  cut  off  totally  all  further  trouble  either  to  their  Lordfhips  or 
himfelf,  made  him  the  more  fecure  and  flack,  not  refolving  to  lean  to  them, 
or  any  way  (as  he  had  exprefs’d  in  his  fubmiflion)  make  ufc  of  them, 
though  he  were  altogether  innocent : and  if  he  were  neccflitated  to  make 
ufe  of  his  defences  (as  he  declared  he  was  molt  unwilling  to  do),  it  fliould 
be  Amply  in  obedience  to  their  Lordfhips  commands,  and  no  otherwife. 

Not  having  fully  ended. 

The  Chancellor  told  him,  if  his  Lordfhip  had  them  not  in  readinefs 
at  that  time,  to  have  them  ready  to  give  in  to  the  Lords  of  Articles  the 
morrow- 

So  he  was  returned  to  the  Cattle. 

March  7,  1661,  at  the  Lords  of  Ar tides. 

'"pHE  Marquis  being  called  before  the  Lords  of  Articles  to  give  in  his 
■*-  defences, 

He  declared,  that  he  had  feen  their  Lordfhips  Order,  that  he  might  for- 
bear his  coming,  if  he  would  produce  his  defences  ; therefore  he  told  their 
Lordfhips  ingenuoufly,  that  if  he  had  them  in  readinefs,  he  would  neither 
have  troubled  their  Lordihips  nor  himfelf;  for  having  a petition  ready  to 
defire  a delay,  he  thought  it  rather  his  duty  to  come  and  propofe  it  him- 
felf, hoping  their  Lordfhip9  would  confider  that  his  prefenting  his  defen- 
ces either  lame  and  wanting  fomething,  or  blotted  fo  as  they  could  not  well 
be  read,  was  a very  great  prejudice  to  him  ; but  a delay  of  a few  days  was 
no  prejudice  at  all  to  any  thing  my  Lord  Advocate  could  fay  ; and  there- 
fore hoped  their  Lordihips  would  not  refufc  him  fomc  competent  tinfc, 
whereby  he  might  have  them  in  readinefs. 

Upon  the  which  he  was  removed  ; and  after  fomc  debate,  being  called 
in  again,  my  Lord  Chancellor  told  his  Lordfhip,  That  he  was  ordered 
to  give  in  his  defences  before  Monday  at  ten  o’clock,  to  my  Lord  Advocate, 
otherwife  the  Lords  of  Articles  would  take  the  whole  bulinefs  to  their 
conftderation,  without  regard  to  any  thing  he  could  fay. 

The  Advocate  told  his  Lordfhip,  that  he  muft  give  in  his  whole  dc- 
fe  nces. 

To  which  he  anfwcrcd. 

That  that  was  a new  form  to  give  in  peremptory  defences  before  the 
difeuffing  of  relevances. 

Whereupon  Sir  John  Bythmor*  did  rife  up,  and  told  his  Lordfhip, 
That  he  was  commanded  to  inform  him,  that  there  was  a different  way 
betwixt  a procefs  in  writ,  and  the  ordinary  way  before  the  Scllion,  or 
Chief- Jufticc. 

To  which  his  Lordfhip  anfwered.  That  he  was  very  ill-yoked  with  fo 
able  men  ; but  he  muft  tell  them,  that  he  had  once  the  honour  to  Gc  as 
Chief- Jufticc  in  this  city,  and  he  knew  the  procefs  before  them  was  in 
writ,  and  yet  the  relevance  was  always  ftrft  anfwered,  before  any  peremp- 
tor  proponed  ; for  relevance  is  moil  to  be  conGdcred  in  criminals. 

Sir  John Thtrejler  faid,  and  fodid  the  Advocate,  That  it  was  hisLord- 
fhip’s  advantage  to  give  in  as  ftrongly  his  defences  as  he  could,  otherwife 
the  Advocate  might  refer  the  whole  buftnefs  to  the  Judge,  and  make  no 
other  anfwer. 

Ilis  Lordlbip  replied,  That  he  would  do  in  that  by  advice  of  his  law- 
yers, and  hoped  any  order  of  their  Lordfhips  at  prefent,  was  without  pre- 
judice to  his  giving  in  more  defences  afterwards,  fince  he  was  fo  ftraitned 
with  time,  and  commanded  to  give  in  what  was  ready  : His  Lordfltip  like- 
wife  added,  if  their  Lordihips  and  the  Parliament  had  been  pleafed  to  grant 
his  defire  of  a Precognition,  which  was  agreeable,  as  he  humbly  conceived, 
both  to  Law  and  Praftice,  and  his  Majefty’s  Proclamation,  which  hcac- 
quiefeed  in,  it  could  not  but  have  been  the  readied  W3y  for  trying  his  car- 
riage during  the  late  troubles ; where  now  of  neceffity  he  muft  in  the  pro- 
cefs, which  he  hopes  will  not  be  refufed,  crave  one  way  for  exculpation 
in  many  particulars ; for  he  both  was  refolved,  and  is  refolved  to  deal  very 
in<*rnuoufiy  as  to  mattero/  faft.  And  if  that  had  been  firft  tried,  which 
he  was  moll  delirous  of,  both  from  the  Committee,  and  fince  from  the 
Parliament,  he  is  hopeful  there  would  not  remain  fomuch  prejudice  againft 
him  in  the  mod  part  of  things  of  greateft  concernment  in  this  Libel ; and 
for  his  own  parr,  he  defired'’noth7ng  more  than  the  truth  to  have  place, 
and  to  do  with  his  perfon  what  they  pleafed  ; for  by  the  courfc  of  nature 
he  could  not  expeft  a long  time  to  live,  and  he  fhould  not  think  his  life 
ill  beftowed,  to  be  facrificcd  for  all  that  had  been  done  in  thtfc  Nations, 
if  that  were  all. 

Thereafter  he  was  returned  to  the  Caftle. 

Tie  Marquis  of  Argyle’r  Defences  again  ft  the  grand  Indifiir.ent  of  High-Trea- 
fon  exhibited  againfl  him  to  the  Parliament  in  Scotland." 

TH  E defender  profeffes  his  fenfc  of  the  mercy  and  happinrfs  of  the 
land,  that  we  are  delivered  from  the  lawlcfs  arbitrary  power  of  the 
armed  force  of  cruel  ufurfers,  and  have  redo  red  to  us  our  only  lawful  So- 
vereign Lord,  and  in  his  facred  perfon,  the  authority  of  law,  the  order  of 
legal'judgmcm,  and  in  them  the  liberty  of  legal  defences:  thereupon  de- 
pend the  great  fecurity  of  the  liberties,  lives  and  eftatesof  the  fubjeft ; this 
gives  the  defender  confidence  to  appear  in  judgment,  nothing  doubting  of 
a fair  procedure  and  full  hearing,  compleat  time  being  allowed  in  all  the 
dyets  of  the  procefs,  and  all  things  therein  fo  ordered,  as  may  be  fuitable 
to  the  juftico  and  gravity  of  this  high  and  honourable  Court,  and  the  im- 

V01.  VII. 


fi-Trcafon,  / ) 

portancc  cf  the  caufe ; jufliee,'  not  only  as  to  the  defender,  but  jafticc  at 
to  the  preparative  and  confcquence.  And  he  with  much  confidence  expedts 
all  jufticc  from  his  inoft  gracious  Sovereign,  the  jufttft  of  Princes,-  and  who 
is  reprefented  and  acting  by  fo  truly  noble  a perfon  as  my  Lord  Conimi!- 
Goner’s  Grace,  alfo  hoping  the  honourable  Court  of  Pari. ament  will  with- 
out ail  prejudice  impartially  confider  his  legal  and  juft  defences;  and  that 
they  will  proceed  fo  far  without  all  ground  of  fufpicion  therein,  that  anv 
who  is  within  degrees  to  perfons  againft  whom  he  is  libelled  to  have  com- 
mitted any  of  the  deeds  which  arc  made  the  ground  of  hisdittay  ; orifany 
arc  confcious  to  themfll  vcs  of  capital  enmity,  or  has  been  any  ways  in- 
former sgai  nil  the  defender,  or  have  predetermined  by  uttering  the  judg- 
ment already  of  his  caufc,  conference  and  honour  will  make  them  abflain 
fitting  and  voting  therein:  fo  much  the  more;  that  they  fee  how  unwil- 
ling he  is  to  propone  any  rccufatory  againft  any  Member  of  thcFloufc  upon 
thefe  or  oilier  grounds  m law  ; fo  confident  is  he  of  the  vindication  of  his 
own  carriage,  fo  much  he  defers  to  the  ingenuity  or  generofity,  and  fo 
high  is  the  honour  he  bears  to  this  honourable  Court. 

Firft,  It  is  alledged,  that  there  be  no  procefs,  nor  is  the  defender  holden 
to  anfwer,  till  the  whole  Libel  and  all  the  parts  thereof  be  given  him  Up  to 
fee  : alfo  it  is  the  Commiflioner’s  inltnictions,  and  addreffes  lent  and  made 
to  his  Majefty  by  the  defender,  as  is  alledged,  and  the  Comraiffiohcrs  at 
Breda  arc  expreisly  repeated,  as  a part  of  tlte  libel,  brevitatis  ear  ft,  m the 
tenth  article,  and  yet  the  fame  has  not  been  produced  nor  given'to  lire  de- 
fender to  Ice  and  advife  with ; till  which  be  done,  he  cannot  be  held  in  to 
anfwer:  like  as,  where  points  of  the  dittay  arc  founded  upon  writ,  the  de- 
fender craves  that  he  may  have  up  the  writs  whereupon  the  fame  arc  found- 
ed, to  fee  before  he  be  holden  to  anfwer  10  the  dittay,  which  is  very  con- 
fonant  to  law,  l.  1.  Soft.  3.  P.  de  edendo  ubi  tdenda  pint  omnia  qua  ctftor 
rditurui  ejl , apud btiicem,  Id  l.  3.  tod.  eodem.  whereby  the  purfuer  is  or- 
dained to  (hew  to  the  defender  all  that  lie  will  ufc  againft  the  defender  be- 
fore the  Judge  : Otherwife  the  defender  cannot  prepare  himfelf  /or  his 
defence,  which  is  the  rcafun  given  in  thefe  laws;  Panins,  lib.  5.  cent.  16. 
and  the  doctors  throughout  the  faid  laws,  Id  J.  unins , Sect,  9 F.  de  qurft. 
pofl  alios  to  /.  2-  Alun.  3.  4.  5.  6.  to  drdendo  Bart,  ad  teg.  ubi  min.  8.  F.  de 
tjueft.  But  fo  it  is,  there  are  fcveral  articles  in  this  dittay  founded  uoon 
writ,  not  produced  ; as  in  the  firft  articles  in  the  profcculion  of  Mr.  John 
Steward  to  death,  as  a Icafing-maker  between  the  King  and  his  fuhrefti 
libelled,  and  yet  neither  libel  nor  fentence  againft  Mr.  John  produced. 

Item , Colonel  Henderfons  commillion  for  keeping  Dunbarton  caftle  is 
libelled,  and  the  Commiffion  not  produced. 

Item,  In  the  fixth  article  a capitulation  alledged,  made  and  fubferibed 
by  the  Laird  of  Arkir.glas  and  other  officers  under  the  defender’s  command, 
with  the  Laird  of  Lomond  and  Efioge. 

Item , The  affurance  alledged  given  to  the  perfons  within  the  houfe  of 
Lochhead , mentioned  in  thefevemn  article,  the  defender  craves,  ante  omnia, 
it  may  be  produced. 

Item , That  ordinance  of  Parliament  or  Committee  of  Eftates,  whereby 
it  is  libelled  in  the  fame  feventh  article,  that  Cailiitocb  was  ordained  to  be 
brought  from  the  prifon  where  he  was  for  the  time,  fde.  to  the  town  of 
Edinburgh. 

Item,  In  the  ninth  article  the  defender’s  proteftation,  Parliam.  anno  1648. 
Item,  In  the  fame  article  the  letter  written  to  Cromwell,  libelled  as  being 
dated  the  6th  of  Ofiober,  1648  ; whereby  it  is  libelled,  that  the  defender 
and  his  complices  wrote  to  Cromwell , &c. 

Item,  In  the  fame  article  Sir  John  Cbtejlfs  inftruftiuns  libelled,  as  be- 
ing dated  the  17th  of  Ottober,  1648,  d-iiring  the  perfons  taken  in  the  en- 
gagement to  be  detained  as  pledges  of  that  Kingdom’s  peace. 

him.  End.  art.  the  warrant  alledged  to  be  under  the  defender’s  hand  for 
a proclamation  againft  the  families  of  Ogihiie  and  Rea. 

Item,  Art.  10.  the  letter  alledged  written  to  Cromwell,  anno  1650,  after 
his  invaGon. 

Item,  Eed.  art.  the  aft  of  the  Weft-Kirk,  with  the  declaration  where- 
unto  it  relates. 

Item,  Art.  1 1.  the  remiffion  alledged  given  to  John  Mac-Dougal  of  Di - 
nsolicb , under  the  defender’s  hand. 

All  which  the  defender  humbly  allcdges  ought  to  be  given  up  to  fee, 
before  he  be  held  in  to  anfwer ; efpecially  pofl  tanti  temporls  intervallum,  fa 
long  a time  having  intervened  between  the  Intention  of  this  purfuit,  and 
the  dates  of  the  faid  Adi  and  papers  aforefaid  libelled  on  ; fome  of  them 
being  twenty  years  ago,  forne  fifteen,  and  the  lateft  ten  or  eleven  years  ; 
as  has  always  been  the  pradtice  in  fuch  cafes,  and  may  be  inftanccd  in  my 
Lord  Bulmerino’ s procefs,  and  was  found  by  this  honourable  court  in  Mr. 
James  Guthrie's  procefs. 

Second,  Under  proteftation  (hat'the  former  cxccptation  may  be  the  firft 
difcufl'cd,  that  the  papers  therein  mentioned,  ante  omnia,  be  given  up  to  the 
defender  to  fee;  it  is  alicdged,  that  it  has  been  always  the  princely  care 
of  his  Majefty’s  royal  ancestors  to  keep  the  Laws  of  this  Realm  certain, 
Ke  dum  incerto  uttrr.ur  jure,  fiultuaret  refpublica ; and  left  Law,  which  is 
introduced  for  the  lieges  fecurity,  (houlti  become  their  fnarc  : Therefore, 
by  King  James  1.  (that  illuftrious  Prince)  Parliament  7,  cap.  icy.  all  the 
interpretation  of  his  Majefty’s  flacutes,  otherwife  chan  the  fam*  hear, 
is  forbidden  ; and  if  forbidden,  can  be  no  ground  of  dittay:  and  in  eftedt 
to  found  a dittay  upon  Statutes  otherwife  than  they  bear,  were  to  found  it 
upon  fuch  Statutes  wc  have  not ; but  fo  it  is  in  the  propofition  of  this  libel. 
The  Afts  of  Parliament  whereupon  the  fame  is  founded,  arc  otherwife 
repeated  than  they  bsar : for,  I . The  firft  part  of  the  propofition  of  the 
dittay  founded  upon  the  two  firft  Acts  of  Parliament  libelled,  viz.  the  third 
A<51  of  the  5th  Parliament  of  King  James  I.  and  the  firft  Aft  of  Kmg 
"James  VI.  doth  upon  the  faid  Afts  conclude  the  pain  of  Forfeiture  and 
Treafon.  The  lame  is  moft  irrelevant,  becaufc  in  the  faid  Acts,  there  is 
no  mention  made  of  apy  crimes  of  the  nature  and  quality  libelled ; the 
faid  third  Aft  of  the  <th  Parliament  of  King  J*mes  I.  being  anent  the 
fees  of  Craftfmen,  and  the  price  of  the  work  , and  the  firft  Aft  of  King 
James  VI-  being  anent  the  conllitution  of  the  Earl  of  Murray , Regent ; and 
111  neither  of  the  faid  Afts  is  there  any  painor  puuilhment  inferred,  and  fo 
farlefs  can  the  pain  of  Forfeiture  or  Treafonbe  from  the  faid  Afts  con- 
cluded againft  the  defender.  And  if  it  fhould  be  faid,  the  5th  Parlia- 
ment of  King  James  1.  is  miftaken  in  the  writing  for  the  firft  Parlia- 
ment ; and  in  citing  the  firft  Aft  of  KmgJqimes  VI.  the  citation  of  the 
number  of  the  Parliament  is  alfo  omitted,  viz.  the  number  18  : The 
£ c e dittay 
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dittay  repeats  thefc  two  AS?  otherways  than  they  bear,  for  the  words  of 
the  Lid  3d  Ait  of  the  firft  Parliament  of  King  James  I.  ftatutes  and  or- 
dains, That  no  outn  openly  or  nstorioufy  rebel  againjl  the  King's  ptrfon , under 
the  pain  and  forfeiting  of  life,  lands  and  goods  ; which  is  not  at  all  in  the 
libel  repeated.  And  as  to  the  faid  ift  Aft  of  the  18th  Parliament  of  King 
fames  VI.  the  woids  thereof  arc  cited,  yet  with  fome  difference  and  tranf- 
pofition  libelled  ; but  thereto  is  added  the  Lnftion  and  pain.  That  tv/tofo- 
evtr  doth  in  the  contrary,  they  are  to  be  punijhed  as  Traitors,  and  to  forfeit  their 
life,  lands  and  goods  ; whereas  there  is  no  fanftion  or  pain  in  the  faid  Ait, 
only  it  is  declarative  of  bis  Majefty’s  prerogative,  and  of  his  three  Eftatcs 
to  maintain  the  fame. 

Item,  In  the  fccond  part  of  the  proportion  of  the  dittay,  founded  upon 
the  25th  Adi  of  the  6th  Parliament  of  King  James  II.  and  75th  Aft  of 
the  9th  Parliament  of  Queen  Mary,  is  not  repeated  as  it  bears  as  to  pu- 
nifbment,  fortherein  they  who  attempt  to  do,  or  raife  any  bands  of  men  of 
war,  horfc  or  foot,  without  any  fpecial  licence  of  his  Majefty,  and  his  Suc- 
ceffors,  are  only  declared  punilhable  by  death  ; whereas  they  are  libelled  to 
be  punilhable  as  Traitors,  while  it  is  the  pain  only  of  the  faid  25th  Aft  of 
the  6th  Parliament  of  King  fames  II. 

Item , In  the  next  part  of  thej  ropofuion  ofthedittay,  founded  upon  the 
43d  Aft  of  the  ad  Parliament  of  King  James  1.  and  the  134th  Aft  of  the 
Sfth  Parliament,  and  the  10th  Aft  of  the  loch  Parliament,  and  205th  Aft 
of  the  14th  Parliament  of  Kmgfamti  VI.  none  of  thefe  Afts  are  repeated 
as  they  bear,  out  confounded,  both  as  to  the  crimes  and  pains  therein  con- 
tained, to  a very  far  different  (enfe  (as  is  humbly  conceived ) from  that 
which  the  faid  Afts  fcvcrally  propofe  ; transferring  the  pains  of  the  faid 
fevcral  Afts  and  Crimes  therein  contained  from  one  to  another,  as  may 
appear  by  what  follows.  For  the  firll  of  thefe  Afts,  being  the  43d  Aft 
of  the  2d  Parliament  of  King  fames  I.  is  only  ofleafing-makcrs  and  tel- 
lers of  them,  which  may  engender  Itrife  between  the  King  and  his  Peo- 
ple; and  the  pain  of  the  Aft  is  tinfel  of  life  and  goods  to  the  King,  as  is 
clear  both  by  the  title  and  body  of  the  Aft.  The  fccond  Aft,  viz.  tile 
134th  Aft  of  the  8th  Parliament  of  King  fames  VI.  is  alfo  the  fame 
crime,  viz,  againft  thofe  that  utter  falfe,  flanderous  and  untrue  fpeeches, 
to  the  difdain,  reproach  or  contempt  of  his  Majefty,  his  Council  or  Pro- 
ceedings, or  to  the  difhonour  of  his  Majefty’s  parents  and  progenitors: 
adding  alfo  thofe  that  meddle  in  the  affairs  of  his  Majefty  and  his  Eftates, 
and  the  pain  is  the  pain  contained  in  the  Afts  of  Parliament  made  againft 
Leafing  makers  and  tellers  of  them.  The  third  is  the  10th  Aft  of  the 
ipth  Parliament  of  King  fames  VI.  againft  thofe  who  fpeak  or  write  any 
purpofc  of  reproach  or  Hander  againft  his  Majefty’s  Pcrfon,  Eftatcs  or 
Government,  or  deprave  his  Laws  or  Afts  of  Parliament,  or  mifeonftrue 
his  Majefty’s  proceedings,  whereby  any  mifbelieving  may  be  moved  be- 
tween his  Majtftv  and  Nobility,  and  his  loving  Subjefts  : And  the  pain 
thereof  is  only  the  pain  of  death.  And  by  the  205th  Aft  of  the  14th 
Parliament  of  King  fames  VI.  thofe  that  hear  the  faid  words  Leafings, 
and  do  not  apprehend  and  reveal  the  Authors  thereof,  fhall  incur  the  like 
punifhment  with  the  principal  offenders;  and  yet  Leafmg-making,  and 
telling,  which  is  the  crime  punilhable  by  the  firft  of  thefe  Afts,  viz.  the 
43d  Aft  of  the  2d  Parliament  of  King  James  I.  is  punilhable,  but  the  lofs 
of  life  and  goods  to  the  King  is  omitted.  And  falfe  Handers,  which  is 
the  crime  contained  in  the  j 34th  Aft  of  the  8th  Parliament  of  King  fames 
VI.  and  only  fpcaking  to  the  difhonour  of  his  Majcfty's  Parents  and  Pro- 
genitors, and  meddling  with  the  affairs  of  his  Highnels’s  eftate,  is  repeated 
out  of  the  faid  134th  Aft;  and  joined  to  the  crime  contained  in  the  faid 
Afts,  icth  Parliament,  10  James  VI.  And  to  both,  the  pains  added  of 
lofinglife,  lands  and  goods,  whereas  the  pain  of  the  faid  10th  Aft  is  only 
of  death.  And  the  pain  of  the  faid  134th  Aft  of  the  8th  Parliament  of 
King  fames  VI.  is  only  the  pain  contained  in  the  Afts  againft  Leafing- 
makers,  which  in  the  faid  43d  Aft  of  the  2d  Parliament  of  King  famesi. 
is  only  the  lofs  of  life  and  goods,  and  not  of  life,  lands  and  goods:  but 
allanerly  the  efeheats  of  goods  moveable  : as  may  appear,  Firft,  Bccaufc 
whenever  the  pain  of  tinfel  of  life  and  goods  is  found  either  in  the  Afts  of 
Parliament  or  old  Laws,  goods  are  underftood  moveable,  as  is  clear  from 
the  crimes  that  are  ordained  to  be  fopunilhed  : As  man-flaughtcr,  by  the 
42d  Statute  of  Robert  III.  is  prohibited  under  the  pain  of  tinfel  of  life  and 
goods  ; where  Skein  explains,  that  the  goods  are  to  be  underftood  of  move- 
ables. And  by  the  goth  Aft  of  the  6th  Parliament  of  King  fames  1. 
the  receipt  of  him  who  is  fugitive  for  flaughter,  is  forbidden  under  the  pain 
of  tinfel  of  life  and  goods.  (Where  Skein  expounds  goods  to  be  goods 
moveable,  in  his  Traftate  of  Crimes,  tit.  2.  cap.  6.  Pari.  4.)  And  fo  it 
is  clear  in  the  other  Afts  of  Parliament,  that  their  whole  pains  are  dif- 
tinft,  viz,  tinfel  of  life  and  goods  alike,  is  only  extended  to  moveables; 
and  tinfel  of  life,  lands  and  goods,  which  latter  pain  in  the  ftile  of  our  Afts 
of  Parliament  is  commonly  thus  expreffed  : That  he  who  incurs  it  fhall 
die,  and  forfeit  life,  lands  and  goods,  as  the  31ft  Aft  of  the  7th  Parliament 
of  King  fames  II.  id  paffim  alibi  forfeiture  properly  relating  to  lands;  and 
in  the  common  fignification  of  our  faid  goods,  to  be  underftood  of  goods 
moveable. 

More  efpecially  it  may  appear,  that  the  pain  of  the  faid  43d  Aft  of  the 
2d  Parliament  ot  King  James  I.  given  to  the  faid  134th  Aft  of  the  8th 
Parliament  of  King  fames  VI.  is  only  the  pain  of  efchcat  of  moveables, 
bccaufe  the  pain  of  forfeiting  of  life,  lands  and  goods,  is  the  proper  pain 
of  the  crimes  that  by  our  laws  are  declared  Treafon.  And  therefore  Skein, 
both  in  his  Index  of  the  Afts  of  Parliament  on  the  word  Treafon,  refers 
the  crimes  that  arc  fo  punifhablc  to  the  head  of  Treafon  ; as  alfo  in  his 
traft  upon  crimes  in  the  end  of  Reg.  Mai.  but  doth  not  at  all  mention  therein 
theerime  of  the  faid  43d  Aft  of  the  2d  Parliament  of  King  fames  I.  nor  of 
the  134th  Aft  of  the  8th  Parliament  of  King  fames  VI.  norof  the  other 
Afts  whereupon  this  part  of  the  propofition  is  founded.  But  in  his  Index 
has  the  crime  of  Leafing-making  between  the  King  and  his  people  under 
a head  by  itfelf,  and  therein  exprefsly  mentions  both  the  faid  43d  Aft  of 
King  James  I.  and  J34th  Aft  of  King  fames  VI.  like  as  in  the  faid  traft 
of  crimes  after  the  chapters  of  Treafon  and  points  thereof,  rap.  1.  and 
pain  of  the  fame,  which,  cap.  2.  he  exprefsly  lavs,  is  the  tinfel  of  life, 
lands  and  goods  ; and  declares,  that  he*  underftands  by  goods,  moveable 
goods.  And  anent  the  Procefs  and  Judge  of  the  crime  of  Treafon,  cap.  3. 
when  he  comes  to  other  crimes  capital,  of  all  which  the  pains  arc  either 


the  tinfel  of  life  and  moveable  goods,  or  life  only,  or  of  fome  lefs  pain  in 
body  or  goods,  but  never  of  life,  lands  and  goods,  as  is  clear  through  the 
whole  tract  that  follows.  And  in  his  12  cap.  anent  the  crime  of  lalfity, 
he  has  the  crime  of  Leafing-making  between  the  King  and  his  people. 
And  the  lame  Afts  of  Parliament,  viz.  Aft  43d  of  the  ad  Parliament  of 
King  famesi.  and  the 205th  Aft  of  the  14th  of  Kins  Jam.s  VI.  and  in 
his  25th  cap.  has  the  crime  of  infamous  and  feditious  libels  ; and  the  faid 
10th  Aft  of  theioth  Parliament  of  King  fames  VI.  cited  therefore. 

Item,  in  the  lafl  two  Afts  of  Parliament  whereupon  the  propofition  of 
the  dittay  is  founded,  viz.  the  37th  Aft  of  the  2d  Parliament  of  King 
fames  I.  and  144th  Aft  of  the  12th  Parliament  of  King  James  VI.  it  is 
libelled,  That  all  receptors,  fupplyers  or  intcrcommoners  with  any  Trai- 
tors, are  punilhable  by  forfeiture,  as  the  Traitors  themfelvcs  ; which  is 
not  as  the  Aft  bears,  for  both  the  crime  and  pain  libelled  out  of  the  faid 
144th  Aft  of  the  t2th  Parliament  of  King  James  VI.  the  Aft  is  not 
fimply  againll  thofe  who  intercommon  with  Traitors  and  Rebels,  but  with 
fuch  as  are  declared  Rebels  and  Traitors.  From  all  which  it  follows,  that 
the  propofition  of  the  libel  founded  upon  the  Afts  as  they  are  libelled,  is 
not  relevant ; and  therefore  the  Defendant  ought  to  be  affoilzied  in  hoc 
libellt. 

Tertio,  As  to  the  laft  part  of  the  propofition  of  the  dittay,  the  Defen- 
der abhors  fo  much  the  crime  therein  mentioned,  that  he  thinks  any  pcrfon 
who  will  conceal  any  malicious  purpofc,  wronging  in  the  lead,  far  more 
in  putting  violent  hands  on  the  inviolable  facred  perlon  of  his  Sovereign 
Lord,  were  unworthy  to  breathe  in  common  air,  let  alone  to  be  defended; 
and  is  foconfcious  to  himfclf  of  his  own  innocency  in  any  fuch  things, 
that  he  needs  no  other  defence,  but  the  confident  denial  of  any  guikinefs 
therein,  either  lefs  or  more.  But  before  a praftice  pafs  in  this  honourable 
Court  of  Parliament,  of  founding  a dittay  of  Treafon  upon  common  Law 
and  Praftice  ; it  is  under  protcllation  aforefaid,  and  with  all  humility  at- 
1 edged  againft  the  relevancy  of  that  part  of  the  propofition,  as  founded  upon 
the  faid  Common  Law  and  Praftice,  That  it  is  not  relevantly  founded 
thereon,  in  fo  far  as  by  the  28th  Aft  of  Parliament  1640  it  is  exprefsly 
found  and  declared  Traitors,  but  after  Trial  by  tile  Parliament  or  judges 
ordinary  ; and  finding  that  the  faid  Perfons  have  contravened  a Law  and 
Aft  of  Parliament,  made  under  the  pain  of  Treafon:  and  therefore  a 
perfon  cannot  be  declared  guilty  of  Treafon  on  a Dittay  founded  on  Com- 
mon Law  and  Praftice.  2.  Patna  being  legit  j'anOio ; and  the  Common 
Law  is  known  with  us,  to  have  only  vim  rationis,  non  legis ; and  therefore 
110  pain,  but  efpecially  the  higheft  of  pains  cannot  be  founded  thereupon. 
And  3.  fpeciaily  as  the  praftice  befide  the  reafon  aforefaid  ; becaufe  L.  fi 
4.  fad.  fenat.ConJult.Turpilianum,  fail's  quidem  quaflio  in  arbitrio  ejl  judi- 
cantis , pamec  vero  perfecutio  non  ejus  voluntati  manaatur,  fed  legis  aulhoritati 
affervatur.  Whence  Menochius  lib.  5.  Prel’umpr.  cap.  29.  in  prindpi * 
faith  exprefsly,  pcena  indie's  non  potef  nifs  exprefib  jure  ft  cautum  per  l.  a:  fi 
quis  divas  fad.  reli.  id  fumptibus  funtrum.  And  it  is  the  common  opinion 
of  the  Doftors,  That  ever  when  punifhment  is  not  exprefsly  defined  in 
the  Law,  but  is  permitted  arlitrio  judicis,  it  cannot  be  extended  to  death, 
far  lefs  to  the  pain  of  Treafon.  And  the  forefaid  Aft  of  Parliament, 
28th  Aft,  anno  1640,  takes  away  the  relevancy  of  founding  Treafon  upon 
Common  Law  and  Praftice,  as  faid  is. 

If  a Dittay  to  infer  the  crime  of  Treafon  might  be  founded  on  praftice, 
cither  of  the  Jufticc-Court  or  Parliament,  which  are  two  Courts,  before 
which  crimes  of  Treafon  are  judged  ; yet  our  praftice  is  confuctudo  rerum 
ita  judicatarum,  as  Craig  defines  it,  lib.  1.  defeudis  dig.. 8.  And  therefore 
to  it,  as  to  the  introducing  of  all  other  confuetudes,  there  muft  be  ailuum 
frequtntia , reiterated  afts  and  practices,  per  I.  dt  quibus  ff.  de  legibus  id 
Cart.Jafon,  and  other  Doftors  on  that  Law;  id  perl.  Cod.  qua: ft  long* 
confuetudo,  id  L.  id  in  totum  3.  e.  decref.  dif.privat.  3.  illud  explorar.dum, 
an  contradillio  aliquo  judicio  fi firmata  ; that  is,  it  would  be  tried  if  decrees 
in foro  contradiflorio  have  been  given  thereupon.  As  alfo  faith  Craig,  difla 
dsfg.  8.  in  fine  ; and  if  in  any  cafe,  that  ought  to  be  far  more  in  crimes  ; 
and  if  in  crimes,  yet  more  in  the  higheft  of  crimes  ; and  in  all  concern- 
ments of  one  of  the  moft  eminent  Peers  of  the  land,  which  is  clear. 

For  in  matters  civil  (howfmall  foever)  before  the  feffion,  a praftice  will 
never  be  founded  on  fome  decrees  given  either  for  non-compearance,  or 
on  compearance  where  there  is  little  or  no  difpute,  or  it  may  be  great  in- 
equality in  Advocates  of  the  two  parties.  And  if  in  civils,  where  the  :n- 
tereft  is  only  pecuniary,  this  ought  to  be  much  more  in  libels  of  Treafon, 
as  hath  been  faid  ; but  fo  it  is,  neither  in  Juftice-Court  nor  Parliament 
will  be  found,  that  it  hath  been  frequently  judged,  nor  in  foro  contradielorio , 
on  a difpute  where  this  defence  hath  been  propounded.  Yea,  it  may  be 
well  allcdged,  that  there  can  be  no  praftice  fhewed  of  either  of  thefe 
Courts,  that  any  hath  been  found  guilty  of  Treafon,  but  on  fome  Aft  of 
Parliament  under  the  pain  of  Treafon,  as  is  faid  ; but  however  the  faid 
28th  Aft  of  Parliament  1640  is  moft  clear,  which  is  moft  agreeable  to 
reafon,  and  the  Law  of  England , very  laudable  in  that  point ; as  Coke  has 
it  in  his  chapter  of  Treafon,  and  therefore  the  libel  as  founded  on  praftice 
is  noways  relevant,  and  the  defender  ought  to  be  affoilzied  therefrom. 

Quarto,  Every  libel  both  of  civil  Law  and  our  Law  ought  to  be  clear, 
diftfnft  and  fpecial  ; but  efpecially  criminal  libels,  becaule  of  the  great 
importance  of  them,  ought  to  be  mod  clear,  diftinft  and  fpecial,  jure  li- 
btllus  in  criminalibus  debet  ejje  elarijfmus,  faith  Dambaud,  prax.  crim.  3. 
num.  3.  And  therefore,  Libellus  Criminal's > obfeurus  parte  etiam  non  exci- 
pient e extenditur  fovore  re:,  B.ila'ns  in  lege  addita,  num.  10.  c.  de  edendo , 
Alex.  Confl,  72.  col.  verft.  id  licet  volant.  1 hip.  Confl.  40.  id  Battander 
prax.  Cran.  Reg.  6.  f 3 id  4.  nee  emm  debet  accufator  cum  exiftmationis  ali- 
en* jaiiura,  id  diferimine  vagart  Hut.  L.  fi  in  rent  ff.  de  rei  unum.  So  that 
any  obfeure  criminal  libel  is  inept,  and  the  defender  ought  to  be  affoilzied 
therefrom,  though  he  did  not  oppone  his  defence  for  that  effeft.  But 
fo  it  is,  this  Dittay  is  moft  unclear  and  undiftinft,  in  fo  far  as  in  the  pro- 
pofition of  the  Dittay,  there  are  many  Afts  of  Parliament  libelled  on, 
being  Statutes  anent  diverfe  crimes  of  very  different  nature?,  and  infer- 
ring different  punilhments,  according  to  the  article  of  the  crimes; 
and  in  the  fubfumption  the  Pannel  is  indicted  lor  fcveral  crimes  allcdged 
committed  by  him,  contrary  to  the  Lid  Laws  and  Afts  of  Parliament 
in  general,  without  condefeending  on  the  particular  Afts  of  Parliament 
4 that 
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that  the  Pannel  has  contravened  by  committing  the  particular  deeds  libel- 
ltd,  and  fo  leaving  him  to  great  uncertainty.  Whereas  in  all  Law,  Rea fon, 
and  form  of  procefs,  the  defendant  ought  to  be  certified  what  Adlsjand  Laws 
he  has  contravened,  by  committing  luch  deeds  that  arc  in  a multiplicity  of 
crimes.  After  propoling  all  the  Statutes  relating  to  the  fame  crimes,  all  the 
deeds  immediately  ought  to  be  fubfumed,  falling  under  the  com  pal's  of  fuch 
Stacutes,  and  thereafter  the  Adis  relating  to  another  indifferent  crime  ought 
to  be  propofed,  and  the  deed,  falling  under  the  compafs  of  thefc  A£ts  im- 
mediately fubfumed,  and  throughout  the  libel,  which  is  no  way  done  here; 
but  firft,  by  many  different  ACts  accumulated  together  in  the  propofition, 
and  then  the  molt  different  fai3s  accumulated  together  indiftindtly  in  the 
fubfumption,  not  condcfcending  on  the  Affs  by  them  contravened  : and 
therefoie  the  libel  is  inept,  and  the  defendant  ought  to  be  affoilzied  there- 
from. 

This  defence  is  further  confirmed  in  law;  2.  Bccaufe  a libel  being  fjl- 
lagijmus  quidem  praQicus,  'jo Jan  and  th nDodl.  injlit.  de  acl.  in  criminal  dit- 
tays  the  propofition  confiits  in  jure  canjlituticnis,  in  the  laws  whereupon 
the  libel  is  founded  : The  manner  is  in  the  fubfumption  of  the  fails  or 
crimes  under  thefe  laws,  and  the  conclufion  inferring  the  pain  : fiecaufe 
of  fuch  a crime,  as  falling  under  the  law  libelled,  on  a very  effential  part  of 
every  libel,  is  qua  jure  fetalur ; and  a libel  being  uncertain  in  this,  is  un- 
clear and  uncertain  in  a very  effential  point,  and  inept.  3.  In  law,  a libel 
ought  fo  to  be  conceived  as  the  defender  may  know  ofHonis  fptciem,  other- 
Wile  it  is  inept.  I.  f.  dt  tdtndo , 1.  3.  c.  tadtm,  and  may  al fo  know  aelionii 
jus , and  that  he  may  deliberate  how  to  defend;  but  ill  our  cafe,  that  arilcs 
from  the  diftinCl  application  of  the  laws  to  the  fadls,  ex  quibus  jus  oritur. 

4.  If  fuch  uncertain  libel  were  admitted,  the  defender,  bccaufe  of  the  ob- 
l'curity  and  uncertainty  of  the  libel,  fhould  be  prejudged  of  a certain  de- 
fence he  could  make  againfl  the  relevancy  of  the  lame,  becaufe  the  rele- 
vancy of  it  conftfts  in  the  fubfumption  of  the  facls  and  crimes  libelled  un- 
der fomc  certain  law  : which  being  condcfccnded  on  by  a diltiinft  fubfump- 
tion,  under  each  law,  of  the  crimes  that  were  libelled  properly  to  fall 
under  the  fame,  the  defendant  would  allcdgc  why  fuch  crimes  cannot  be 
fubfumed  relevantly  under  fuch  laws  and  acts,  which  lie  otherwife  cannot 
do  in  fuch  multiplicity  both  of  different  acts  and  crimes  as  are  libelled  in 
this  dittay  : there  being  not  only  in  divers  articles,  but  even  in  every  ar- 
ticle, a great  diverfity  of  the  crimes  therein  libelled,  and  yet  the  defender 
left  in  uncertainty  under  which  of  all  the  ails  libelled  on,  the  purfucr  in- 
tends the  fubfumption  thereof ; and  fo  in  uncertainty  altogether  how  to 
conceive  his  defence.  And  if  this  be  not  maxima  vagari,  cum  maxima  ali- 
enee vitec  et  fartunarum  fericuta ; it  is  hoped,  as  it  will  be  found  very  evi- 
dent fo  it  was  never  the  pradlicc  heretofore  ufcd  in  criminal  libels  ; and 
which,  that  it  fhould  not  be  now  fuftained,  is  of  univerful  concernment ; 
and  if  fuftained,  might  prove  of  very  dangerous  confequence.  Ami  the 
libel,  as  it  is  now  conceived,  is  inept,  and  the  defender  ought  to  be  affoil- 
zied therefrom. 

BEFORE  the  defender  come  to  his  particular  anfwer  to  the  feveral  ar- 
ticks  of  the  dittay,  to  the  eft'efl  the  defender’s  cafe,  in  his  a'cceffion 
to  the  publick  adtings  of  this  kingdom,  during  the  unhappy  troubles  till 
the  treaty  of  Breda,  and  his  Majcfly’s  home-coming,  may  be  truly  ftated  ; 
it  is  humbly  craved  that  the  Commilfioner’s  Grace  and  honourable  Kflutcs 
of  Parliament  may  be  pleafed  to  remember,  that  the  Kirk  and  whole  body 
of  this  Kingdom  entered  at  firft  into  the  national  covenant,  for  de- 
fence of  religion  and  his  Majefty’s  perfon  and  authority,  and  mutual  de- 
fence one  of  another  in  maintaining  the  fame ; wherein,  and  in  what  fol- 
lowed in  profccution  thereof  till  the  treaty  with  his  late  Majefty,  and  Acl 
of  oblivion,  fet  down  at  length  and  ratified  in  the  6th  Aft  of  the  2d  Par- 
liament, anno  1641  ; his  late  Majclly  did  fo  far  acknowledge  and  approve 
their  loyalty,  that  in  the  feventh  article  of  the  faid  large  treaty  his  Majefly 
was  pleafed  to  appoint,  that  at  the  clofe  of  that  treaty,  their  faid  loyalty 
fhould  be  made  known  at  the  time  of  publick.  thankfgiving  in  all  places, 

Jiarticularly  in  the  pariftj  churches  of  his  Majefty’s  dominions.  And  in  the 
aid  Adi  of  pacification  and  oblivion,  is  pleated  to  declare,  that  their  con- 
ftant  loyalty  in  their  intentions  and  proceedings  fhould  not  be  hereafter 
called  in  queftion ; and  that  whatfoever  fell  forth  in  thofe  tumultuous 
times,  whether  prejudicial  to  his  Majcfly’s  honour  and  authority,  to  the 
laws  and  liberty  of  the  church,  or  the  particular  incereft  of  the  fubjedt, 
might  be  buried  in  perpetual  oblivion  ; and  whatever  had  enfued  thereon, 
no  mention  fhould  be  made  thereof  in  judgment  or  without : like  as  his 
Majelly  for  himfelf  and  his  fucceffors,  promifes,  inverbs  Prir.cipis,  never  to 
come  in  contrary  to  the  faid  ftatutc,  nor  any  thing  therein  contained ; 
but  to  hold  the  fame  firm  and  liable,  and  to  caufc  it  to  be  truly  obferved, 
and  thefe  prefents  to  have  the  full  force  and  ftrength  of  a perfcdl  and  true 
fecurity.  Like  as  thereafter  in  anno  1643,  the  league  and  covenant  was 
entered  in  with  the  two  Houfes  of  Parliament,  upon  the  ground  of  the 
large  treaty,  by  the  Church  and  whole  body  of  this  Kingdom,  purporting 
the  fame  ends  of  the  Covenant,  for  maintenance  of  Religion,  King  and 
Kingdom;  which  was  thereafter  approved  by  the  Parliament,  1644,  and 
fifth  A£t  thereof,  and  profecuted  by  wars  both  within  and  without  the 
Kingf  1,  by  the  authority  of  divers  fuccceding  Parliaments;  church 
and  ftaic  going  unanimoufly  along  t ‘-thcr,  without  any  apparent  pub- 
lick difference  till  the  year  1648.  . *d  even  then  that  Parliament,  1648, 

fo  highly  homoh  gate  tk  • laid  league  ?nd  covenant,  that  they  declare  the 
breaches  thereof  to  be  th’  grounds  of  their  refolutions  of  that  war,  Acl  4, 
7 and  8 ; and  cheirdefires  for  preventing  thereof  to  be  the  fulfilling  of  the 
fame.  Ibidem.  The  neceffary  qualification  required  in  all  with  whom 
they  would  join  either  in  their  armies  or  committees,  is,  that  they  be  fuch 
who  were  of  known  faithfulnefstothecaulc  and  covenant  in  the  faid  Act  7, 
and  that  they  would  oppofe,  and  endeavour  to  fupprefs  the  enemies  to  the 
caufe  and  covenant  on  all  hands.  Ibid.  Witneffing  to  the  world  that  they 
fwerved  not  from  the  principles  contained  in  the  national  covenant  and 
league  and  covenant,  and  that  they  refelved  clofely  and  conftantly  to  adhere 
thereunto,  and  to  all  the  ends  thereof.  So  that  at  that  time  there  was  ftill 
no  difference  as  to  the  caufe  and  covenant,  any  difference  being  only  in 
foe  manner,  and  not  in  the  matter  of  that  engagement. 

Thereafter  what  (traits  this  poor  Kingdcm  was  reduced  to,  by  the  defeat 
®f  that  engagement,  and  how  unable  it  was  to  make  refiftance  to  that  Eng- 
i'Jh  army,  who,  in  profecution  of  their  victory,  came  to  foe  borders,  and 


entered  the  fame,  is  notorious  to  all ; wherewith  the  whole  Kingdom  be- 
ing furprized  with  amazement,  and  in  evident  hazard,  it  was  hard  in  that 
juncture  of  affairs  to  refolve  upon  any  courfc  for  preventing  the  fame,  or 
rather  incumbent  hazard  of  the  Kingdom.  Whereupon  a Quorum  of  the 
Committee  of  Eftates  appointed  by  the  faid  Parliament,  1648,  were  nccef- 
fitated  to  take  upon  them  the  managing  of  affairs,  and  to  fue  for  condi- 
tions of  peace,  not  being  able  to  refift  by  force  (the  flower  and  ftrength  of 
(he  Nation  being  broke  by  the  faid  defeat)  and  to  accept  the  fame  upon 
the  cafieft  terms  that  could  be  had  for  the  time ; which  as  it  was  endea- 
voured upon  no  other  intention,  or  for  any  other  end  but  that  which  they 
were  conflraincd  to  by  inevitable  neceffity  ; fo  at  that  time  it  was  generally 
looked  upon  as  good  fcrvice,  and  which  at  that  time  was  moil  neceffary  to 
evile  very  great,  and  otherwife  inevitable  evils,  being  either  neccffitate  to 
condefcend  to  their  demands  at  that  time,  or  otherwife  to  have  delivered 
the  perfons  of  all  that  did  profecute  the  faid  engagements,  according  to  the 
obleafinent  of  the  laigc  treaty,  together  with  the  forts  and  ftrength  of  the 
Kingdom.  The  fuccceding  Parliament  for  the  time,  in  the  year  1649, 
after  proclamation  of  his  prefent  Majefly,  did  fend  Commiffioners  to  Hol- 
land, and  afterwards,  according  to  his  Majcfly’s  defire,  to  Breda,  where 
there  was  a treaty  concluded  by  his  fucrcd  Majefty;  wherein  he  was  gra- 
cioufly  pleafed  to  approve  of  the  faid  Parliament,  in  anna  1 644,  and  re- 
manent Parliaments,  and  their  proceedings  from  the  year  1641,  preceding 
the  faid  treaty,  which  was  thereafter  ratified  by  his  facrcd  Majefty  and  his 
Parliament  at  Perth  and  Sterling ; and,  after  the  toyal  example  of  hisever- 
glorious  Father,  an  adl  of  oblivion  was  indulged,  whereby  all  that  might 
be  ground  of  qucltion  was  buried  in  oblivion,  and  pardoned  by  a general 
Adi  of  oblivion  in  a mod  full  and  ample  form. 

This  being  the  state  of  publick  affairs  during  the  time  aforefaid,  albeit 
by  the  firll  ten  articles  of  the  dittay,  the  defender  is  charged  with  deeds 
and  publick  adlings,  coming  within  the  compafs  of  the  faid  approbation 
ami  oblivion  aforefaid ; yet  fuch  firm  reliance  hath  he  of  h-.s  Majefty’s 
perfifting  in  his  gracious  clemency,  which  docs  in  his  royal  heart  fo  much 
abound,  that  albeit  his  Majefty  by  bis  proclamation,  dated  the  12th  of 
Odteber,  1660,  is  pleafed  gracioufly  to  declare,  that  he  has  remitted  to  his 
Parliament  the  trial  of  the  carriage  of  his  fubjcdls  in  Scotland  during  the 
late  troubles  : That  the  late  troubles  have  only  rcfpedl  to  the  time  during 
the  CJftirpcr’s  pofleffion,  and  that  trial  fhould  be  taken  during  that  time  of 
the  lubjccl’s  carriage  : The  defender  in  all  humility  conceiving,  that  it  is 
no  ways  to  be  fuppofed,  that  his  gracious  Majefty  did  thereby  intend  to 
rip  up  or  revive,  or  to  inftitutc  any  new  trial  of  old  offences,  forgotten 
and  forgiven,  as  is  faid  ; cfpeciallv  feeing  it  is  not  to  be  fuppofed  that  the 
bowels  of  his  mercies  fhould  be  foltraitncd  to  this  his  ancient  Kingdom,  to 
which  he  has  upon  all  cccafiuns  given  fo  many  fighal  and  recent  teftimo- 
nies  of  his  fuperabundant  favour,  than  they  are,  and  have  been  to  his 
fubjcdls  of  his  other  dominions ; to  whom,  according  to  his  Majcfly’s  de- 
clarations, he  hath  granted  a full  and  free  pardon,  from  which  few,  and 
thefe  only  the  unpardonable  murderers  of  his  royal  Father,  are  excluded  ; 
for  whom,  or  any  guilty  thereof,  no  punifhmcnt  can  be  fufficient.  And 
therefore  the  defender  in  all  humility  conceives  the  faid  articles,  though 
libelled,  are  not  to  be  infilled  on. 

The  folemnityof  the  oaths,  both  of  covenant  and  league,  will  be,  as  the 
defender  hopes,  pregnant  preemptions  to  put  an  end  to  all  cqntrovcrfy, 
anent  the  fjnccrity  of  his  (as  of  the  Church  and  Kingdom)  their  loyal  in- 
tentions for  the  maintenance  of  the  perfon  and  authority  of  our  dread  So- 
vereign, whereunto  they  were  thereby  fo  religioufly  engaged ; and  the 
con  ft  ant  tenour  of  his  ailing  ftill  by  virtue  of  publick  orders  and  warrants 
of  Parliament,  and  their  Committees,  wherein  his  faithfulncfs  in  the  ex- 
ecution was  alfo  in  the  like  manner  approved,  will  wiinefs,  that  what  he 
did  was  not  for  any  private  interefl,  but  for  the  publick  ends ; whereunto 
he  conceived  himfelf  engaged  in  manner  aforefaid.  Nor  was  the  defender 
for  continuing  of  thefe  unnatural  civil  difeords,  as  he  did  witnefs  by  his 
inclination  to  an  accommodation  with  Mantrafs,  in  the  year  1645,  men* 
tioned  after  in  anfwer  to  the  tenth  article;  winch  albeit  fully  agreed  to  be- 
twixt him  and  the  defender,  yet  he  could  not  obtain  the  Committee’s  ap- 
probation thereof:  which  is  an  evidence,  that  the  defender  had  not  the 
chief  fway  of  affairs,  and  was  always  inclinable  to  peace,  religion  being 
fccured  ; like  as  the  carrying  on  the  engagement  in  the  year  1648,  though 
the  defender  differed  in  Ins  judgment  as  to  the  way  and  manner,  upon  the 
grounds  and  rcafons  thereafter  exprefs’d  in  anfwer  to  the  ninth  article,  doth 
clearly  evince,  that  he  had  not  the  chief  fway  in  publick  actings.  And 
what  power  and  interefl  he  had  in  the  year  1649,  he  did  faithfully,  accord- 
ing to  his  bond  duty,  improve  the  fame  for  removing  thefc  differences 
betwixt  his  Majefly  and  his  lubjedb,  wherein  he  was  paffionatelv  earned, 
as  (hall  be  made  appear  in  anfwer  to  the  faid  tenth  article.  And  after  his 
Majefty’*  home-coming,  and  during  his  being  in  this  Kingdom  ; and  there- 
after, till  the  enemy  had  fully  prevailed,  and  that  by  his  articles  of  agree- 
ment he  was  there  prifoner,  he  faithfully  ferved  his  Majefty,  and  even 
during  his  Majefty’s  abfcnce,  did  always,  and  ftill  fhall,  return  loyal  duty 
and  good  affection  to  his  perfon,  government,  and  poftcrity. 

And  whatever  thefe  who  are  grown  up  may  judge,  who  only  fee  the  un- 
happy and  accidental  events  that  are  the  effects  of  the  corruption  of  men, 
but  have  not  known  the  counfels  and  caufcs  which  are  the  two  parts  of 
thefe  things  neceffary  to  be  known  to  all  who  would  judge  of  human  actions 
aright ; events  being  for  the  tr.oft  part  uncertain,  and  the  worfl  of  events  of 
times,  through  foe  corruption  of  agents,  or  other  extrinfical  circumftan- 
ces  following  upon  the  befl  of  actions,  yet  had  they  been  intimately  ac- 
quainted with  the  grounds,  caufes,  and  nature  of  the  adtings  while  a-do- 
ing,  the  defender  is  confident  that  they  would  have  concurred  and  been 
of  the  fame  judgment,  as  being  clear,  that  thefe  proceedings  had  no  native 
connexion  with  the  fad  and  unexpected  confcqucnccs  that  havc  eniued. 

And  now  to  come  to  ihe  particular  defences  to  the  feveral  points  of  the 
fubfumption,  of  the  dittay.  And  firft  as  ui  the  article  of  the  fubfump- 
tion,  anent  the  words  alledgcd,  fpoken  at  the  ford  of  Liens,  which  are  li- 
belled to  have  been.  That  “it  was  the  opinion  and  judgment  of  many 
lawyers  and  divines,  that  a King  might  be  depofid  fur  defertion,  vendi- 
tion, or  invafion ; and  which  is  alkdgcd  to  have  been  meaned  by  the 
pannel  of  the  then  King’s  Majefty ; and  the  prefumptions  adduced 
for  inforcing  that  to  have  been  the  defender's  meaning,  are  fome 
1 word* 
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'•  alleged  fubjoined,  to  vrft,  Mr,  John,  you  utiJujland  Latin.  1:  is  1 
s'.icd— :d  for=  the  defender,  no  ways  acknowledging,  to  the  bed  o!  h-.s  nic- 
monT,  that  l.c  uttered  any  fuch  words;  1.  All  criminal  dittays  Ihould  I 
contain  in  them  at  leaf!  year,  month  and  place,  otherwife  they  are  inept ; 
Bartol.  b D.  D.  ad  L.  libtlkrum  f.  de aecujathne,  bccaule  amoneft  other 
rcafons.  divrrfstas  loci  vetria  argueret  fucinora,  faith  Buttand.  Reg.  o.  Prax. 
eum  pojlangtl,  hie.  But  fo  it  is,  there  is  no  month  condcfcendcd  on,  when 
the  delender  fhould  have  fpoken  thefc  words,  and  therefore  the  dittay  in 
this  article  is  inept.  2.  There  is  no  particular  Acl  of  Parliament  in  the 
Add  libelled  upon  in  the  proportion  condeftxmlrd  on,  which  is  contra- 
vened by  the  words  libtllcd  ; therefore  the  libel  in  this  atticlc  of  the  fub- 
fumptioii  is  general  and  nbfeure,  and  till  the  particular  law  contravened 
be  cond.-1'cended  on,  one  can  receive  no  anfwer.  3.  The  fpceches  as  they 
are  libelled  fall  not  under  thecompafs  of  the  afts  libelled  on  in  the  pro- 
portion of  the  Libel,  to  infer  any  of  the  pains  therein  contained  ; bccaule 
they  are  but  libelled  as  the  narration  of  the  opinion  of  others,  which  is  not 
relevant  to  infer  fo  much,  that  the  narrator  is  of  the  fame  opinion,  except 
it  were  alfo  libelled,  that  he  did  declare  his  homologation,  and  that  he  was 
of  the  fame  judgment,  which  neither  is,  nor  can  be  libelled  ; far  lefs 
then  is  irrelevant  to  infer  a crime,  and  fo  high  a crime  as  treat"  n.  For 
fupponc  the  defender  had  faid,  that  they  are  very  learned,  both  divines  and 
lawyers,  whofe  opinion  it  is,  that  the  Pcpe  is  the  head  of  the  church,  and 
that  he  his  power  to  difpcnfe  with  the  article  of  faith,  to  depofe  Kings, 

3 horrid  opinion,  ide.  and  that  it  is  their  opinion  alfo  wc  may  merit  heaven 
by  good  works,  and  that  all  Hugonots  or  Proteftnnts  are  damnable  hcre- 
ticks,  and  that  he  had  related  their  wolds  in  Larin , as  the  Latin  of  that 
verfe  of  the  globs  of  the  common  law,  cap.  fitut  dt  exc.fi.  pralat. 

Reflituit  Papa  fains  depsr.it,  & C. 
arlieulut  fihit. 

And  had  faid  to  Mr.  John  Stewart  thereupon,  Mr.  John , you  underfland 
Latin  -,  albeit  thefc  opinions  of  thefc  divines  and  lawyers  be  execrably  he- 
recical,  yet  nobody  will  fay,  that  the  defender’s  relation  of  them  would 
have  inferred  him  to  have  been  guilty  of  the  fame ; no  more  in  our  cafe 
can  the  relation  libelled  infer  him  to  have  been  of  that  opinion  with  thefc 
divines  and  lawyers,  or  in  any  way  .thereby  to  have  contravened  any  aft 
of  Parliament  libelled.  2.  The  aforefaid  opinion  is  libelled  only  to  have 
been  related  in  abjlrailo  (nothing  of  our  King’s  Majefty  who  then  was). 
And  whereas  it  is  libelled,  that  it  appears  the  I'cnfe  and  meaning  thereof 
appeared  to  have  been  nf  the  then  King's  Mnjefly,  in  fo  far  as  tUc  defender 
fubjoined  to  .Mr.  John  Stewart,  the  words  aforefaid,  that  he  underlined  La- 
tin: 1.  The  libelin  this  part  is  ambiguous;  for  this  may  be  interpreted, 
cither  that  it  was  the  meaning  of  the  opinion  of  thefc  divines  which  he 
related,  (this  feems  to  be  mod  confonant  to  the  words)  orclfc  that  his 
own  meaning  was.  That  it  was  the  judgment  that  the  then  King’s  Majefty 
our  Sovereign  might  be  fo  dealt  with,  as  is  libelled  in  the  latter  part  of  this 
srticle,  and  fo  the  article  in  this  part  thereof  is  ambiguous  and  inept,  and 
there  ought  to  be  no  proccfs  thereupon.  Nam  libellut  (in  criminalibus 
t-rafertim)  nihil  ambigui  tails  vet  ebfeuritatis  continere  debet,  per  cap.  Conjii- 
If  it  be  u 


pr  refer ti  in']  nihil  ambiguitai  .... 

tut.  6.  exir.  iler-g.  don.  Bet.  5.  If  it  be  underflood  in  the  former  fenfe,  it 
is  but  Hill  relative  of  the  opinion  of  others;  and  if  in  this  latter  fenfe,  to 
•wit,  that  it  was  his  own  judgment,  the  preemption  libelled  of  what  he 
fpake  to  Mr.  John  Stewart  is  no  way  relevant  to  infer  it.  1.  Bccaufc 
they  held  a more  obvious  meaning,  vis.  That  it  might  have  been,  the 
opinion  of  thefc  divines  and  lawyers  was  related  in  Latin  ; and  indeed  Cre- 
tins and  Barclaius,  who  writ  of  that  fubjeft,  arc  both  in  Latin,  and  that  he 
had  fubjoined  to  Mr.  John  Stewart,  Mr.  John,  you  underfland  Latin.  2. 
Thai  fuch  opinions  being  rather  the  fancy  of  notional  fchoolmcn,  (other- 
wife  not  unlearned  in  theirown  art)  or  of  fuch  as  arc  Doftors  notional  in 
the  law,  if  there  be  any  of  fuch  opinions,  rather  than  of  folid  jurifconfults, 
who  for  mol:  part  do  not  fo  much  as  move  thefe  queftions,  not  to  be 
moved.  3.  If  any  fuch  words  had  been  fpoken  to  Mr.  John  Stewart,  they 
might  have  had  this  more  proverbial  fenfe  : fomc  lawyers  and  divines  areof 
that  opinion,  but  the  fubtilty  of  thefc  queftions  or  opinions  is  Latin  to  me, 
that  is,  I underfland  it  not ; as  we  fay  commonly  of  things  we  underfland 
not.  It  is  Latin  to  me  ; but,  Mr.  John,  you  arc  a Scholar,  and  you  under-  | 
ftisd  it.  Now  it  is  a Rule  in  law,  that  where  the  meaning  is  doubtful  or 
obfeure,  that  which  is  themoft  favourable  fenfe  fliould  be  followed.  L.  9. 

J,  r(g.  juris,  and  Matheut  de  affiiilit,  deeijione  265.  n.  68,  69.  id  deaf. 
3O7.  n.  15.  And  when  thefe  words  are  ambiguous,  the  declaration  of  him 
who  uttered  them  fhould  beacquiefccd  unto,  Meniehius,  amfdio  197.  And 
the  defender  is  ready  to  declare,  that  if  he  had  ever  fpoken  fuch  words,  he 
was  very  far  from  any  fuch  meaning  as  is  libelled  againfl  him.  Nor  4.  is 
it  any  way  prcfumable,  rhat  any  ration.-.!  man,  who  had  the  honour  to  know 
Itis  late  Majefty,  could  have  made  application  of  any  of  thefc  three  caufcs 
to  fo  worthy  and  illuftrious  a Prince,  feeing  the  fata  Grotius,  Barclay,  and 
« titers  ihat  write  upon  that  fubjeft  acknowledge,  yea,  it  is  obvious  to  com- 
mon fenfe,  that  hardly  can  they  fall  out  in  the  worft  of  princes,  if  he  be 
hut  compos  mentis.  And  as  to  the  prefumption  that  follows,  that  the  de- 
fender mear.cd  by  the  late  King’s  Majeflv,  bccaufc  of  the  condition  where- 
in the  Kingdom  was  for  the  time;  1.  1c  is  far  more  prcfumable  that  the 
Kincdom  was  in  fuch  acondition  of  affection  to  his  Majefty’s  facrcd  per- 
fon  and  authority,  as  at  that  time  none  durft  have  uttered  what  might  re- 
flofl  thereupon, "feting  it  is  libelled  to  have  been  fhortly  after  the  fob  - 


1641,  amongft  the  imprinted  Afts  anno  70.  the  (kmc  (fcrvice  is  approved 
and  he  exonered.  It  is  Pledged,  that  the  Defender  ought  to  be  aiiuilzied 
from  the  wholccrimes  in  the  foil  article,  bccaufc  after  the  time  libelled  of 
tbu  allcdged  committing  of  the  fame,  his  late  Majefty  of  glorious  memcry 
granted  that  ncvcr-’o-nc-forgottcn  Act  of  Indempnty  and  Oblivion  in 
anno  1641  ; which  did  proceed  upon  the  preceding  Treaty  with  his  Ma- 
jefty, and  which  is  faiemnly  confirmed  by  his  Majeflv  himlrll  in  Per.'on, 
and  bis  three  Eftates  in  his’ Parliament,  1641,  6th  Aft  thereof;  wherein 
his  Majefty,  for  himfclf  and  bis  fuccefl'nn,  does  promifc  in  who  Pritteipit , 
never  to  come  in  the  contrary  of  that  Statute  and  fanction,  or  any  thing 
therein  contained  ; but  to  hold  the  fame  in  all  points  firm  and  ftabte,  yea, 
and  to  caufc  it  to  be  truly  obferved  by  all  his  Majefty 's  lieges  lor  ever. 
Hereupon  the  Defender  doth  confidently  rely,  for  all  that  is  libelled  as 
committed  by  him  in  this  article,  or  any  other  preceding  that  time,  as  be- 
ing confident  it  is  the  greateft  imaginable  fecurity  that  he  arid  the  reft  of 
the  lieges  of  the  land  can  have. 

As  to  the  fecond  article,  and  whole  head  thereof,  1.  Neither  day, 
month  nor  year  of  God  are  condefccndcd  on  ; and  therefore  lo  general,  that 
it  is  inept.  Nam  gentralitas  parit  obfeuritatem,  Marent.  part.  6.  fpec.  id  de 
libel,  cblat.  quomedo  ccneip.  id  per  textut  ibi  citutos.  2.  It  is  not  coude- 
Iceiided  which  of  the  Afts  of  Parliament  libelled  this  article,  and  the  fc- 
veral  heads  thereof,  contravenes,  which  is  a general  ineptitude  and  nullity 
in  this  libel.  3.  As  to  the  firft  point ; if  that  article  anent  the  in-taking  of 
the  houfe  of  Airly , cutting  and  deftroying  the  planting,  and  demoliflung 
thehoufes  ; 1.  It  is  not  relevantly  libelled,  in  fo  far  as  it  was  libelled  that 
the  houfe  was  kept  for  his  Majcfty’s  fcrviee,  but  doth  not  condefcend  that 
fervico  now.  2.  Is  it  libelled  that  there  was  any  in  it  had  a commilfion 
from  his  Majefty,  without  which  it  has  not  any  colour  of  relevance?  4.  The 
Defender  never  had  any  private  quarrel,  nor  peifonal  prejudice  againft 
the  noble  L01J  Jnmet  Earl  of  Airly ; but  if  his  marching  to  that  hou  e 
be  rneaned  of  that  which  was  in  anno  1640,  it  was  by  virtue  of,  and  in 
obedience  to,  a commilfion  put  upon  him  by  the  Committee  of  Lftatcs 
for  the  rime:  nor  was  the  faid  houfe,  at  his  arrival  thereat,  kept  for  his 
Majcfty’s  Service,  as  is  (though  wrongfully)  libelled.  But  before  that 
time  was  furrcndcrcd  to  the  Earl  of  Montroft,  who  had  put  Col.  Sibb  Id  to 
keep  the  fame  tor  the  King  and  Country’s  ufe,  and  which  Col.  S.bbald, 
upon  fight  of  the  Defender's  commilfion,  did  abandon  the  laid  houfe.  And 
if  there  was  any  planting  cut,  it  was  allenarly  feme  few  fit rubs  and  bufltes, 
which  the  Defender  could  not  hinder,  for  hurting  to  the  foldierv ; and 
though  the  Defender’s  commilfion  bear  power  and  warrant  to  demolifti 
the  houfe,  he  was  fo  far  from  llrttching  or  fully  executing  the  fame,  that 
he  did  not  only  flight  the  houfe,  and  delayed  a long  time  to  do  the  fame, 
in  expeftation  that  the  Lord  Ogilvy  fhould  have  procured  a countermand 
from  the  Committee,  and  did  flight  it  till  he  was  p-aft  all  hope  of  obtain- 
ing the  fame;  and  this  as  is  hoped  will  be  acknowledged  by  the  faid  noble 
Earl  ; neither  did,  fofar  as  the  Defender  knew  or  could  hinder,  the  Earl, 
his  friends  and  followers,  fuftain  any  other  prejudice  than  what  was  ufual, 
and  what  all  places  are  ordinarily  obnoxious  to,  where  armies  or  parties 
of  foldicrs  come  : but  however  it  is  not  relevant,  as  faid  is. 

Tertio,  That  part  of  the  faid  article,  though  it  were  true  (as  it  is  not), 
is  no  ways  relevant  to  infer  the  conclufion  of  the  Dittay,  there  being  no 
Law  nor  Statute  libelled  on;  that  for  cutting  of  timber,  or  demolifhing 
the  houfes  of  private  perfons  (though  done  upon  private  quarrels,  as  this 
was  not)  infers  the  pain  of  Treafon. 

As  to  that  part  of  the  article,  anent  the  burning  of  the  houfe  of  Farther , 
befide  the  exceptions  againft  both  the  points  thereof,  allcdged  before  in 
the  beginning,  it  is  not  relevant  to  fay,  that  the  Defender  foiled  thereupon 
to  infer  2ny  crime,  except  it  were  libelled  he  feized  by  force,  for  he  might 
have  entered  invacuam  poffefftontm.  2 Non  rclevat  to  libel,  that  thefe  un- 
der him  did  feize  thereupon,  or  raife  fire  therein,  except  it  were  libelled 
that  the  Defender  had  given  exprefs  order  or  warrant  to  raife  that  wilful 
fire  ; who,  as  he  gave  not  order  therefore,  fo  he  was  not  prefent  nor  near 
the  place,  nor  knew  any  thing  thereof,  till  after  the  houfe  was  burnt,  and 
nsxia  caput  feqtiitur.  3.  In  the  Afts  of  Parliament  libelled  on,  anent 
burning  and  wilful  fire-railing,  the  fame  can  only  be  underftood  of  burn- 
ing and  railing  of  fire  on  private  feuds,  and  for  particular  revenge  in  time 
of  peace,  and  is  not  to  be  extended  to  fuch  deeds  done  in  the  heat  and  fury 
of  wars,  feeing  inter  arma  filent  leges. 

And  as  to  the  aggravation  of  the  Defender’s  hatred  againft  the  Earl, 
merely  for  his  loyalty  to  his  Majefty,  it  is  gratis  diilum , and  againft  that 
prefumption,  qua  unufquifque  prtefumitur  bonus,  and  againft  that  loyalty 
to  his  Majefty,  that  is  hoped  ihall  more  and  more  appear  in  the  De- 
fender. 

Laflly,  The  Defender  ought  to  be  affoilzied  from  the  faid  article,  and  all 
deeds  therein  mentioned.  Bccaufc  the  fame  preceded  the  Aft  of  oblivion 
in  anno  1641,  whereby  all  things  that  did  fall  forth  in  thefc  tumultuous 
times,  whether  prejudicial  to  his  Majdfy’s  honour  and  fafety,  or  to  the 
Laws  and  Prafticesof  the  Church  and  Kingdom,  or  to  the  particular  in— 
tirefts  of  the  fubjeft,  are  buried  in  perpetual  oblivion,  as  more  fully  is 
contained  in  the  faid  Aft. 

3.  As  to  the  third  article,  anent  the  befieging  of  Dunbarton  Caille, 
ana  tranfporting  Cannon  and  Ammunition  out  thereof: 

It  is  allcdged  for  the  Defender,  That  the  aflaulting  of  the  faid  Caftic  i» 
not  relevant  to  infer  the  conclufion  of  the  Dittay,  bccaufc,  as  is  before  al- 
lcdged,  none  can  be  declared  Traitors,  but  thofe  who  have  contravened 


lcrtbine  of  the  Covenant,  wherein  thev  had  folemnly  bound  themfelves  by  I fpccial  Aft  made  under  the  pain  of  T reafon.  But  fo  it  is,  that  none  of 
the  oath  of  God  to  maintain  his  Majefty’s  perfon  and  authority.  2.  Elis  ! the  particular  Afts  of  Parliament,  whereupon  the  propofition  is  fouuded, 
Majefty  by  his  Royal  judgment  in  the  Aft  of  oblivion,  1641,  has  prefumed  I mentions  any  thing  againft  tbofe  who  afl'ault  the  King’s  Caftle,  nor  docs 


the  loyalty  of  his  fubjefts,  both  in  their  intentions  and  proceedings  in 
ihefe  times,  which  is  prfumptio  juris,  id  de  pre.  As  lor  the  defender's 
profccuting  of  Mr.  John  Stixaart,  1.  It  was  a judicial  procefs  and  legal 
aft,  and  fo  can  be  no  imputation  to  him,  wherein  the  procefs  was  laid  in  fo 
fair  a courfe  of  law,  that  he  was  condemned,  not  only  upon  clear  proba- 
tion, but  his  own  confelfion  : and  yet  the  words  whereupon  he  was  in- 
dicted and  conviftcd  were  far  different  from  thefe  words,  a;  they  are  here 
libelled,  otherwife  the  defender  would  never  have  purfued  it. 

Ultimo,  Adhering  always  to  the  alledgance  above  propounded,  humbly 
proteiiing,  that  they  may  be  firft  difeufled  : and  whereupon  it  is  craved, 
he  may  te  aflbilaied’  in  use  libsiio , bccaufc  by  Aft  »f  Parliament  in  anno 


any  of  them  infer  tiic  pain  of  Treafon  therefore  : But  only  ihe  25th  Aft 
of  Parliament,  6 Jac.  VI.  iatitled  Sundry  Points  of  Treafon,  by  the  which 
Afts  they  only  are  to  be  punilhed  at  Traitors,  who  afl'ault  the  Caflle  or 
places  where  the  King's  perfon  is,  ar.d  that  without  warrant  of  Eftates  j 
but  it  is  neither  libelled,  nor  was  the  King’s  perfon  in  the  faid  Caftle  at 
the  time  of  the  allcdged  alfimlts  thereof  j nor  did  the  Defender  afl'ault  and 
lay  fiegetothe  fame  without  watrant  from  the  Effaces,  but  by  their  exprefs 
order  and  commilfion.  And  the  truth  is,  the  Defender  htrafclf  did  notappear 
before  the  faid  houfe,  till  the  laid  Sir  John  Hendetfm  being  ftraitned  with  the 
fiegc,  fent  for  the  Defender,  and  offered  to  furTcnder  the  houfe  upon  honour- 
able conditions,  >yhich  the  Defender  fuftered  him  to  make  himfelf,  and 

which 
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■which  were  accordingly  k’-pt,  not  without  fume  difficulty,  the  inhabi- 
tants of  the  town,  by  rcaftm  of  prejudice  done  to  them,  being  highly 
incenfed  againft  the  (aid  Colonel. 

As  to  that  part  of  the  fan!  article,  anent  the  tranfporting  of  the  King’s 
Cannon  ar.J  Ammunition,  not  relevant  to  infer  the  Conciufton,  none  of 
the  Acts  libelled  on  concluding  againft  any  fuch  Fail,  the  faid  crime  of 
Treafbn;  and  the  truth  is,  the  Defender  did  never  tranfport  any  Cannon 
or  Ammunition  out  of  the  faid  Caftle,  but  two  Cannons,  which  the  Duke 
of  Richmond,  heritable  Keeper  thereof,  gifted  to  the  Defender,  and  which 
he  would  never  have  gifted,  if  they  had  nor  been  his  own,  and  nor  the 
King's.  2.  The  Defender  ought  to  be  aflbilzied  from  the  faid  article,  and 
all  deeds  therein  contained,  the  fame  having  aifo  preceded  the  Lid  Act  of 
oblivion,  in  anno  ifi.tf. 

4.  And  as  to  the  fourth  article  of  theDittay,  anent  the  Defender’s  cal- 
ling, orcaufing  to  be  called  a convention  of  Eftatcs, /«  anno  1643,  entering 
in  league  with  his  Majcfty’s  enemies,  impofing  excife  and  fubfidies  on  the 
Kingdom,  raifing  an  army,  entering  England  therewith,  fighting  for  and 
with  the  Rebels  there  ; it  isanfwered,  That  the  whole  pointsof  this  article 
of  the  Dittay  are  charged  perfonal  ly  on  the  Defender,  fo  contrary  to  the 
notoriety  of  the  matter  of  the  fail  known  to  both  Kingdoms,  and  to  his 
Majcfty’s  CommifEoner’s  Grace,  and  to  the  whole  Parliament ; yea,  to  the 
fifth  Ac!  of  Parliament,  1 644,  relating  and  approving  all  the  Aits  that  are 
made  points  of  this  article ; that  there  needs  no  more  but  propone  as 
known  tn  all,  and  to  repeat  out  of  the  faid  publickLaw  and  Act  of  Parlia- 
ment, what  is  therein  libelled,  to  evince  that  they  are  not  the  Defender’s 
perfonal  deeds  : but  the  Committees  (Commiffioners  eftablilhcd  by  his  Ma- 
jefty).  Convention  of  Eftatcs,  and  of  the  whole  Church  and  Kingdom  of 
Scotland,  and  approved  by  Parliament,  1644,  ,n  the  faid  fifth  Ait  thereof. 
Firft  then  as  t is  notorious,  fo  it  is  clear  by  that  Adt,  that  the  faid  Conven- 
tion of  Eftatcs  was  called  not  by  the  Defender,  as  is  libelled,  but  by  his 
Majefty’s  Privy-Council,  Commiffioners  for  conferring  the  Articles  of  the 
T reaty  therein  mentioned,  and  Commiffioners  of  common  burdens,  all  efta- 
Llifh'd  by  his  Majcfty’s  authority  in  anno  164T,  which  Confervators  con- 
cerning that  article  i’11  the  large  Treaty,  bearing  the  Kingdom  of  Scotland 
their  defiie  for  unity  in  Religion,  and  conformity  in  Church-Government, 
as  a fpccial  means  for  conferring  of  peace  betwixt  the  two  Kingdoms;  in 
anfwer  thereto  his  Majcfty,  with  advice  of  both  Houfes  of  Parliament  in 
England,  doth  declare  his  approbation  of  their  affection  in  their  defire  of 
having  conformity  of  Church-Government  between  the  Nations  ; and  as 
the  Parliament  had  already  taken  to  confideration  the  reformation  of 
Church-Government ; fo  they  would  proceed  therein  in  due  time  : anu 
this  was  one  of  the  main  grounds  whereupon  both  Houfes  entered  the  faid 
league.  (2.)  That  the  enacting  and  entering  the  League  and  Covenant, 
was  an  A£t  of  that  Convention  of  Eftatcs,  not  the  Defender's  perfonal  a<!t. 
(3.)  That  the  League  and  Covenant  was  entered  in  with  the  two  Houfes 
of  the  Long  Parliament,  and  affiftance  given  to  them  in  fighting  with  or 
for  their  army,  or  otherwife,  which  is  libelled  fighting  with  Rebels.  The 
point  of  fail  being  thus  cleared  in  oppofition  to  the  Dittay.  2.  It  is  alledg- 
ed,  That  the  firlt  two  Members  of  this  article  are  fubfumed  under  none  of 
the  Ads  of  Parliament  libelled  on  in  the  propofition  ; there  being  no  Adt 
of  Parliament  libelled  againft  meetings,  bands  or  leagues  in  general ; or  in 
fpccial  betwixt  the  two  Nations  or  Eftates  thereof.  3.  As  to  the  rema- 
nent members  of  the  article,  they  can  no  ways  be  relevant  (with  all  fub- 
miffion)  except  it  were  qualified,  that  the  two  Houfes  of  the  Long  Par- 
liament, to  whom  the  affiftance  libelled  was  given,  that  they  were  Enemies 
and  Rebels;  but  that  the  Defender  is  confident  it  will  not  be  faid,  becaulc 
by  his  .Majcfty’s  Ad  of  Oblivion,  25  April,  it.60,  his  Mnjefty,  after  his 
happy  Reftoration,  declares,  that  what  was  aded  even  againft  hisMajcfty, 
and  his  Royal  Father,  by  his  Subjeds  in  England  during  thefe  times,  there- 
after fhall  not  be  called  in  queftion  at  all,  fo  much  as  to  the  prejudice  of 
their  reputation,  in  manner  at  length  contained  in  that  gracious  Ad.  And 
how  loyal  the  Long  Parliament  was,  did  appear  in  that  the  Ufurper 
durft  never  attempt  any  thing  againft  his  latcMajefty’sperfon,  till  they  were 
broken ; as  alfo  what  loyalty  the  fecluded  Members  of  that  Parliament  have 
(as  became  them)  (hewed  to  his  Majcfty  in  his  juft  and  glorious  Roftora- 
tion,  is  known  to  all  Europe,  to  their  eternal  commendation  and  renown  : 
No  doubt  as  from  confcience  of  their  oath  of  duty  and  allegiance,  fo  of  the 
oath  of  God  whereunto  they  bound  thenifeives  to  maintain  his  Majefty’s 
perfon,  authority  and  greatnefs,  as  well  as  Religion,  in  that  Covenant. 

4.  All  the  forefaid  deeds,  which  are  the  members  of  this  article,  viz.  The 
calling  the  forefaid  Convention  of  Eftates,  as  being  the  Ad  of  the  fore- 
faid  Council  and  Commiffioners,  the  entering  in  the  Lejguc  and  Covenant, 
raifing  of  the  army  for  affifting  the  two  Houfes  of  Parliament  of  England, 
impolmg  Excife,  idc.  as  all  being  ads  of  the  faid  Convention  of  Eftatcs, 
together  with  the  fame  Convention  of  Eftates,  are  all  approved  by  the  faid 
5th  Ad  of  Parliament,  1644.  In  refped  whereof  the  Defender  ought  to 
be  aflbilzied  from  this  whole  article,  and  all  the  crimes  contained  therein. 

5.  Not  only  is  the  faid  calling  of  the  faid  Convention  of  Eftates,  and  the 
faid  Convention  entering  in  the  League  and  Covenant,  impofing  of  Ex- 
cife, raifing  of  Forces  for  the  Parliament  of  England,  and  remanent  Ads  of 
the  faid  Convention  approved  by  the  faid  5th  Ad  of  Parliament  of  1644; 
but  by  his  Majefty's  Treaty  of  Breda,  and  the  Ad  of  Oblivion,  in  the 
Parliament  holdcn  at  St.  JohnJlon  and  Sterling,  in  anno  1650  and  1651,  or 
cither  of  them,  all  things  done  during  thefe  tumultuous  times,  intervening 
betwixt  the  faid  Ad  of  Oblivion  1641,  and  his  Majefty’s  home-coming 
1650,  whether  prejudicial  to  his  Majefty’s  honour  and  authority,  or  to  the 
Laws  and  Liberties  of  the  Church  and  Kingdom,  or  to  the  particular  fil- 
tered of  the  fubjed,  are  buried  in  perpetual  oblivion.  And  by  the  faid 
Treaty  and  Ad  of  Ratification  of  the  faid  Parliament,  or  one  or  other  of 
them,’thc  faid  Parliament  1644,  and  all  Ads  thereof  are  ratified  ; and  fo 
amongft  the  reft,  this  which  is  the  5th  Ad,  which  approves  ail  the  Ads, 
whereupon  this  4th  article  of  the  Dittay  is  founded,  and  therefore  the  De- 
fendant ought  to  be  afioiizied  therefrom. 

5.  As  to  the  5th  Article,  anent  the  burning  of  the  houfe  of  Mtnfirie,in 
anno  1645,  the  Defender  is  fo  innocent  thereof,  that  if  it  were  libelled  re- 
levantly, he  needed  no  other  defence  but  a Ample  denial ; but  the  truth  is, 
that  it  hath  been  burnt  by  fqpjc  of  the  foldicrs,  commanded  by  Major-Gc- 
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neral  Bsiitj , for  the  time,  upon  the  greateft  provocations  that  could  oc ; two 
parifhes,  viz.  Muckart  and  Doller,  having  been  burnt  the  night  before,  and 
feveral,  both  men,  women  and  children,  cruelly  killed  by  theconcourfe 
of  thofc  that  were  in  that  hnufe.  But  it  is  no  way  relevantly  libelled,  in  fo 
far  as  it  is  libelled,  that  the  Defender,  or  others  under  hiscom’mand;  burnt  it : 
1.  Bccatife  there  is  noAdof  Parliament,  of  all  the  Ads  libelled  upon  in  the 
propofition,  whereupon  this  can  be  fubfumed  ; efpecially  the  Ads  anent 
the  railing  of  fire,  upon  which  (if  upon  any)  it  feccms  it  is  particularly 
founded,  there  is  no  fuch  odd  cxtciifion  of  that  fo  high  a crime,  as  to  make 
any  guilty  of  it,  by  committing  of  it  by  others;  who  are  under  their  com- 
mand. And  this  were  a very  univerfal,  terrible  concernment ; and  in  the 
ptefent  cafe- were  moll:  dangerous  and  unjuft,  that  a Commander  fbould  be 
holdcn  to  anfwer  for  all  the  illegal  deeds  done  by  his  foldiers.  2.  It  is 
againft  common  reafon,  the  Common  Law,  by  which  this  therefore  is  well 
eitabliflied,  that  dcl:£la  propnes  tenent  authorcs,  id  nexa  caput  feqmtur ; and 
therefore  is  not  relevant  that  the  Defender  burnt  it  by  himlclfL  or  others 
by  his  fpccial  diredion,  or  particular  order  for  that  tiled. 

4.  Though  it  were  made  relevant  in  manner  forefaid,  yet  the  Dittay  is 
inept  as  to  this  article,  and  the  Defender  ought  yet  to  be  afloilzied  there- 
from, becaufe  the  year  of  God  is  only  libelled,  to- wit,  the  year  1645  ; 
whereas  not  only  the  .month,  as  in  all  criminal  libels,  pir  L\  libeller  um  ft', 
de  accufatimibus,  and  the  Doctors  treating  thereupon,  but  the  very  day 
ought  to  be  condefcendcd  on  ; for  the  omiffion  of  the  day  prejudges  the 
Defender  of  his  defence  ; fpecially  his  alibi,  which  he  might  and  would 
propone,  if  the  day  were  condefccnded  on  ; that  being  required,  the  day 
ought  to  be  condefcendcd  on,  otherwife  the  libel  is  inept.  Nam  Libellut 
daet  conlinere  non  tantuw  annum  id  mtnfem,  fed  id  diem  ft  reus  td  re qu  fur  it 
cum  prebaturus  fuum  alibi.  Darahaud,  cap.  3.  nutn.  4.  5.  id  Battamler 
Reg.  6.  num.  4.  Maranta  in  fpec.  de  bel.  Obi.  3.  nutn.  12.  per  bar.-,  in  L. 
Si  quis  reus  Column.  3.  in  fin.  tie  pull,  judit.  id  jtfon.  in  L.  Ubitraria  2 fell. 

Si  quis  occifs  ff.  dc  eo  quod  Onto  loco.  But  fo  it  is,  that  if  the  day  were 
condefcendcd  on  of  the  faid  burning,  the  Defender  might,  and  if  need 
were,  would  offer  to  prove,  that  he  was  that  day,  during  all  the  time  of  the 
burning,  alibi,  at  a confidcrable  diftance  from  the  fame  place. 

3 . Abjblvitur,  Becaule  Lieutenant-General  Bailey,  at  that  time  when 
the  houl’c  was  burnt,  had  the  command  of  the  faid  forces  (adhering  al- 
ways to  the  former  defences  againft  the  aptitude  and  relevancy  of  this 
part  of  theDittay,  and  exprdiing  the  fame  that  may  be  diicufs’d  anti 
omnia)  : In  refpedt  whereof  the  Defender  ought  to  be  afloilzied  eb  hoc  U- 
bello,  at  leaf!  there  can  be  no  proccfs  upon  that  part  of  the  Dittay,  as  it  is 
now  libelled.  4.  Albeit  the  Defender  had  burnt,  or  given  direction  only 
to  burn  the  faid  houfe,  as  he  had  not ; yet  by  fpccial  Adi  and  commiflion 
of  Lieutenancy,  granted  him  by  the  Parliament  1644,  he  was  empowered 
to  purfue  the  Macdonalds,  and  their  adherents  and  accellaries,  with  all  kind 
of  hoftility,  by  fire  and  fword,  (with  a difpcnlation)  with  Daughter,  muti- 
lations, railings  of  fire,  aflailing  of  houfes,  taking  of  prifoners,  and  other 
inconvcnements  wbatfoever,  that  IhoulJ  fall  out  in  the  execution  of  that 
Commiflion  in  purfuingof  them  ; as  the  faid  Ad! and  Commiflion  may  at 
length  bear,  and  which  commiflion  is  ratified  by  his  Majcfty  in  the  Trea- 
ty at  Breda,  his  ratification  of  that  Seffion  of  Parliament  1644,  among  the 
other  Parliaments  and  Scffions  thereof  ratified  by  his  Majcfty,  all  after 
1641,  and  preceding  his  return.  But  fo  it  is,  that  the  laid  Macdonalds 
were  at  that  time,  at  the  burning  of  the  faid  houfe,  joined  with  Montrcfs  ; 
and  it  was  in  purfuance  of  both  that  the  faid  houfe  was  burnt,  as  is  no- 
torious, (and,  if  need  be,  the  Defender  will  prove)  and  therefore  though 
he  had  burnt,  or  given  diredlion  for  the  burning  thereof,  he  ought  to  be 
afloilzied. 

5.  By  Adi  of  Parliament,  30th  A&,  22  March , 1647,  's  ftaSutc  and 
ordained,  that  all  his  Majcfty’s  good  Subjects  fhall  be  al  together  freed,  and 
liberate  in  all  time  coming,  from  being  any  ways  called,  convened,  pur- 
fued,  troubled  or  molefted  in  judgment,  civil  or  criminal,  or  out  with  the 
fame,  for  any  deed  done,  or  to  be  done  by  them,  againft  the  perfons,  lands 
or  goods,  of  fuch  as  have,  or  Hull  be  in  the  rebellion  ; (by  which  it  is  no- 
torious, that  the  fame  armed  oppofition,  made  by  the  deceafed  Marquis  of 
Montrofs  and  the  faid  Macdonald , and  others  under  his  command,  to  the 
Eftates,  is  underftood)  during  the  time  of  their  being  in  the  faid  rebellion, 
or  have  been,  or  fhall  be  guilty  with  the  rebels  in  their  wicked  courfes,  or 
of  any  of  them,  who  came  under  the  firft  or  fecond  Claffes  of  delinquents, 
contained  in  the  5th  AS  of  the  5th  Seffion  of  that  Parliament  holdcn  ac 
St.  Andrew's  in  the  month  of  January,  1646.  But  fo  it  is,  the  Defender 
offers  to  prove,  if  need  be,  that  a.  fon  of  the  Earl  of  Sterling,  named 
Charles  or  John  Alexander,  who  had,  or  either  of  them  had  right  to  Men- 
Jlric,  had  joined  with  Mont'ofs  and  thofe  under  him;  and  fo  came  under 
the  fccond  clafsof  the  faid  5th  Ail  of  the  5th  Seffion  of  Parliament,  1646  : 
Or  at  leaft,  went  or  fent  into  their  leaguer,  or  without  compulfion  enter- 
tained them  in  the  faid  houfe;  and  therefore  the  Defender  ought  not  to 
be  purfued,  even  though  he  had  burnt,  or  given  direction  to  burn  the  Lid 
houfe  (as  he  no  ways  did),  and  being  purfued,  ought  to  be  afloilzied  from 
this  article;  like  as  it  is  cenjunclim  alledged  for  the  Defender  in  fortifica- 
tion of  the  faid  Ail,  That  the  fame  is  ratified  by  his  Majefty’s  large  Trea- 
ty at  Breda,  as  being  one  of  the  Aits  of  that  Seffion  of  Parliament,  1647, 
which  amongft  the  other  Scffions  of  Parliament,  and  Ails  thereof,  fiuce 
the  year  1641,  and  preceding  his  Majcfty’s  return,  in  anno  1650,  are  ra- 
tified by  the  Lid  Treaty,  as  alfo  by  the  Ail  of  ratification,  at  St.  John- 
Jlon's or  Sterling,  in  anno  1 650  and  1 65 1.  By  which  ratification  (or  ra- 
tification of  hisMajcfty  by  the  Treaty  aforefaid)  the  faid  Ail  of  Parliament 
30,  in  anno  1647,  comes  (2S  2 mod  folcmn  remiffion  granted  by  his  Ma- 
jelty,  and  whole  Eftates  of  Parliament,  to  the  perfons  therein  contained)  ; 
and  fo  like  as  if  every  one  of  them  had  got  a particular  remiffion  fo  folemn, 
it  had  been  an  uncontrovertible  remiffion  for  what  were  therein  contained  ; 
fo  muft  it  now  be,  being  in  effect  of  the  fame  nature  and  virtue,  albeit 
many  be  included  in  one. 

6.  By  the  Ail  of  Oblivion  at  St.  Johnflon's  or  Sterling,  in  the  year  1650 
or  165  4 ach  of  hoftility,  whether  between  the  King  and  his  Subjects, 
or  between  Subject  and  Subject,  and  what  things  fell  out  in  thefe  times, 
betwixt  the  year  1641,  ana  his  Majefty’s  return,  whether  prejudicial 
to  bis  Majefty's  honour  and  authority,  or  to  the  Laws  of  the  Kingdom, 
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orxhe  particular  inteteft  of  his  Subjects,  are  buried  in  oblivion.  In  rc- 
fpedt  whereof,  though  the  Defender  were accfefiaff  to  the  faid  burning,  as 
he  is  nor,  yet  he  ought  to  be  affoilzitd. 

As  to  the  fixth  article,  anent  the  taking  of  the  houlc  afTozvart,  belong- 
ing to  the  Laird  of  Lsir.oud,  arid  the  houfc  of  Of.ogr,  belonging  to  Ojisgt-, 
and  after  aVticics  of  capitulation  drawn  and  lubfcribed  by  Ardkingtati  and 
others  under  his  command,  truft  and  nti'uiance,  murdering  a great  many 
of  L -Kind':-,  and  Ojeife's  friends : As  this  is  no  way  true,  (the  Defenderbe- 
ing  altogether  innocent  thereof ) fo  it  is  no  ways  relevantly  libelled,  b or. 

I.  Neither  day  nor  month  of  tbefe  deeds  are  condefcendcd  on.  ?■■  T he 
alternity.  by  others  under  his  command,  not  relevant  to  infer  a crime,  far 
lefs  Tret,  (on  arainft  tile  Defender,  forthe  reafon  contained  in  the  hrll  an- 
fwer  to  ti  e former  article,  viz.  That  there  is  neither  Act  of  Parliament  li- 
belled, nor  Common  Law,  ordaining  a man  to  be  liable  to  a pain,  far  lets 
the  highest  of  pains,  for  deeds  or  crimes  by  thofe  under  his  command,  ex- 
cept he  gave  them  fpccial  diredtion.  But  every  one  is  to  luffer  for  his  own 
fault,  .as  more  at  length  re  contained  in  the  laid  anfwcr,  which  is  here  re- 
peated. 3.  Nrnrelevat  thofe  for  whom  he  is  anfwerablc,  for  the  fame  rea- 
fons,  bccaufe  every  one  is  iinfwerablc  for  his  own  fault  and  crime.  4-  Aon 
nUvat,  that  others  whom  he  might  Hop,  did  it ; bccaufe  there  ts  neither  any 
Act  of  Parliament  libelled  on,  ordaining  any  to  be  anfwerablfe  for  all  the 
deeds  of  thole  he  might  ftop  (fpecialiy  the  Act  againft  murder  under  trull, 
bearing  no  fuch  thing) ; nor  is  there  any  Law  nor  reafon  for  the  lame, 
blit  iltlifia prepries  _ t client  author  es,  as  hath  been  faid  ; and  no  ways  granting 
the  Defender  could  have  flopped  them:  forthe  truth  is,  he  couid  not,  and 
was  not  near  them,  when  what  is  libcl’cd  was  done  : ami  albeit  indeed,  it 
be  centra  tfficium  eharitatis,  not  to  ftop  any  doing  of  mifehief,  if  any  one  may 
fafely  do  it,  yee  that  it  comes  under  the  compafs  of  Law  to  infer  a cr:mc, 
cfpecially  T reafon,  cannot  be  affirmed.  5.  Taking  of  the  houfe  of  Taw- 
ari  and  Ofcoge,  is  not  fubfumed  upon  any  of  the  Acts  ot  Parliament  libel- 
led, there  bring  none  of  them,  anent  the  taking  in  of  houfes  belonging  to 
the  lieges,  and  fo  is  not  relevant  to  infer  any  of  the  crimes  contained  there- 
in. 6.  The  alledgcd  killing  a great  many  of  Lomond's  and  Ofcoge' s friends, 
after  the  affurance  given  by  d’diinglns,  is  no  ways  relevantly  libelled,  to 
infer  the  crime  of  llaughtrr  under  truft,  becaufc  by  the  Adt  of  Parliament, 
Jac.  VI.  par.  it.  tap.  51.  of  flaughtcr  under  trull,  upon  the  which  it  is 
founded,  (laughter  under  trull,  is  only  when  the  party  llain  is  under  the 
truft  and  alTurance  of  the  (layer,  which  is  no  way  here  libelled}  but  that 
the  perfons  who  arc  libelled  to  have  been  (lain  by  the  Defender,  were  un- 
der the  truft  of  another,  to-wit,  Ardkiuglas ; who  if  he,  or  any  other  under 
the  Defender’s  command,  have  done  any  thing  againil  their  own  afiur- 
auce,  they  are  to  anfwcr  for  it. 

7,  The  Defender  adhering  to  thefc  defences,  and  craving  that  they  be- 
ing againft  the  relevancy  be  firftdifcufs’d, repeats  his  former  anfwcr  found- 
ed upon  his  Commiffion  of  Lieutenancy  therein  mentioned  ; for  they  who 
are  defigncd  Lomond’s  and  Of.oge  s friends,  were  the  Macdonalds,  or  their 
adherents  and  accefl'aries,  (as  is  notorious,  and  the  Defender,  if  needfliall 
be,  offers  to  prove  it)  vvhoni  by  the  aforefaid  Commiflton  he  had  power  to 
proftcutc  with  fire  and  fvvord,  with  difpenfation  of  (laughter,  and  raifings 
nf  fire,  in  manner  at  length  contained  in  the  Commiflian ; which  amongft 
titc  ctlter  Acts  of  Parliament,  1644,  is  ratified  by  his  Majcfty  in  hisTrea- 
tv  at  Breda , asisallcdged  in  the  faid  anfwcr,  which  is  hoiden  herein  re- 
peated ; and  therefore  the  Defender  ought  to  be  ailbilzied  from  this  arti- 
cle. And  truly  what  cruelty  was  cxercifcd,  was  by  the  Laird  of  Lamanil 
himfclf,  againft  the  heritors  and  other  inhabitants  in  the  Sheriffdom  of 
Argyle ; for  the  which,  upon  a fuppiication  given  in  to  the  King’s  Majef- 
ty  and  Committee  of  Eftatrsat  Sterlings  in  Augujl  1651,  he  was  iniprilon- 
ed  within  the  Cattle  of  Sterling,  till  after  Trial,  Juftioe  fliouid  have  been 
done  upon  him  but  was  releafed  by  the  Englifs  when  they  took  the  Caf- 
tJe,  w ith  the  other  prifoners.  However,  the  Defender  is  confident,  as  it 
is  known,  fo  he  (hall  make  it  appear,  if  need  be,  in  the  other  procefs 
whereunto  this  relates,  and  wherein  it  will  be  more  pertinent ; and  yet  the 
day  and  time  of  the  committing  of  the  deeds  mentioned  in  this  article  not 
being  condefcended  on,  as  it  oughc  to  be  when  required  by  the  Defender, 
that  he  may  propone  his  alibi,  he  offers  to  prove,  if  need  be,  that  he  was 
alibi  the  time  of  the  committing  of  the  f.iid  deeds,  at  a very  great  diftance, 
to-wit,  in  England.  Like  as  his  Mqjefty, 1 by  his  Treaty  at  Breda , hath 
ratified  and  approved  the  Acts  of  Parliament ; ana  his  Majcfty,  and  Eftatcs 
of  Parliament  have  ratified  the  faid  Treaty,  and  paft  3n  A a of  Oblivion, 
of  all  former  deeds  done  by  the  Subjects,  which  fccures  and  indemnifies 
them  for  any  former  actings,  in  refpect  whereof  he  ought  to  be  ailbilzied. 

As  to  the  feventh  article  made  up  of  fevcral  members  or  parts;  as, 
I.  Anent  the  men  alledgcd  murdered  at  Lack'atad and  Dunnaverty.  2.  Anent 
the  aggravation  added  thereto ; anent  an  old  man  begging  his  fon’s  life,  and 
denied  him.  3.  Anent  the  fcnJing  two  hundred  men  from  Ha  to  Itarvcin 
Jura.  4.  Anent  the  caking  of  the  perfon  of  Col.  KittoJi  out  ofa  Ship  in 
Leitb  road,  wherein  it  is  libelled,  that  he  had  been  brought  by  order  of 
Parliament. 

It  is  alledgcd  againft  the  feventh  article,  that,  I.  The  firft part  thereof 
(anent  the  men  alledgcd  murdered  at  Loci  head  and  Dunnaverty ) is  no  ways 
relevant,  not  only  in  refpect  that  the  particular  month  and  days  whereup- 
on tile  fame  lhould  have  been  done,  are  not  condcfccnded  upon,  butalib 
in  refpedt  there  is  not  one  particular  perfon  by  name,  and  furname,  where- 
by lie  might  be  known,  condefcendcd  upon,  againft  whom  the  deeds  li- 
belled lhould  have  been  committed  ; without  the  which,  this  part  of  the 
article  cannot  be  fuftained  as  relevant ; i;  being  contrary  to  all  Law  and 
Prniftice,  that  murder  in  general,  without  naming  the  perfons  murdered, 
ibould  be  I'uSained  as  a relevant  Dittay  againft  any.  2.  The  flaughtcr  al- 
ledged,  committed  upon  thofe  In  the  houfc  of  Lockhead,  is  not  relevantly 
lubtumed  upon  the  Aits  of  Parliament  libelhd,  in  fo  far  as  there  is  no  af- 
furance  libelled  to  have  been  given  to  them,  to  bring  it  under  the  Act  of 
murder  under  truft,  and  there  is  no  other  Ail  libelled  under  which  it  can 
fall.  3.  It  is  alledgcd,  that  the -Defender  cannot  be  charged  with  any  of 
the  deecs  libelled  it;  the  faid  firf!  part  uf  the  ankle  (though  they  were  ttuc 


and  relevantly  libelled,  as  they  are  not),  bccaufe  the  expedition  made  againft 
the  Rebels  in  Ksnt\rr , in  the  year  libelled,  was  by  David  Lefty , and  thofe 
under  his  command,  againft  each,  who,  contrary  to  his  Majcfty ’s  order 
fent  to  them  at  that  time,  commanding  them  to  lay  down  arms,  and  con- 
trary to  their  own  engagements  not  to  join  with  jUtfler  Ahedonald,  did 
notwithflanding  continue'in  arms  rcbetlioufly,  (as  was  then  declared  by  the 
Eftatcs  of  Parliament)  refilled  David  Lefty  in  theexeetttion  of  his  faid  com- 
miflion  againft  them  ; who  therefore  alter  defeating  of  them  in  the  field, 
who  took  them  out  of  the  faid  haufes  of  Lodktad  and  Dunnaverty  without 
any  capitulation,  and  difpofed  of  them,  as  the  Council  of  War  then  pre- 
fent  with  him  thought  fit,  (which  is  notorious,  and  the  Deicndcr  offers 
to  prov< , if  need  be;)  for  which,  and  other  his  ftrvices,  the  fold  David 
Lejly  got  the  Parliament’s  approbation  in  Anno  1648,  as  the  faid  approba- 
tion and  exoneration  bears  date;  wit  ch  will  clearly  prove  any  thing  that 
is  herein  alledgcd.  And  therefore  the  Defender,  nor  any  in  his  company 
at  that  time,  cannot  be  charged  with  any  deeds  libelled  in  the  firft  part  of 
this  article,  but  ought  to  be  ailbilzied  therefrom.  4.  The  Defender  re- 
peats his  third  defence  made  to  the  fifth  article  founded  upon  his  Commif- 
iion  of  Lieutenancy;  the  perfons  mentioned  in  this  article,  againft  whom 
the  deeds  are  libelled  to  have  been  committed,  having  been  the  Alacdo- 
naldi , or  the  Adherents  and  Acccffaries,  which  is  notorious,  (ar.d  the  De- 
fender offers  to  prove,  if  need  be)  to  profecute  whom  h«  had  the  Commif- 
lion containing  difpenfation,  and  which  was  ratified  in  manner  mentioned 
in  the  laid  anfwcr;  like  as  he  repeats  the  fourth  and  fifth  anfwcr  made  to 
the  laid  article,  in  refpect  whereof  he  ought  to  be  sfl’eilzied  therefrom. 

It  is  alledgcd  againft  the  fecond,  third  and  fourth  members  of  this  fc- 
ventli  article,  that  they  arc  no  ways  fubfumed,  nor  cannot  be  fubfumed 
under  any  of  the  Adis  of  Parliament  libelled,  and  therefore  the  Dittay 
herein  is  inept,  and  the  Defender  ought  to  be  ailbilzied  therefrom  (and  yet 
in  (joint  of  fad!  they  arc  but  mere  calumnies).  As  to  the  focond  part  (anent 
the  faid  old  man  and  his  for*)  it  is  no  ways  relevant,  not  condefcend- 
ing  on  the  perfons  names,  and  therefore  can  receive  no  other  anfwcr,  but 
that  it  is  a mere  fiction  to  make  the  Defender  more  odious,  who  ingenu- 
oufly  profeffes,  that  he  never  heard  of  fuch  a thing  till  he  faw  it  in  the  li- 
bel. The  third  part  of  this  article  hath  no  better  ground  than  the  fecond  j 
and  the  Defender  defircs,  that  for  clearing  his  innoccncy  of  the  fadl  libel- 
led therein  (anent  the  fending  of  two  hundred  men  from  lia  to  Itarvc  in 
Jura),  that  the  Gentlemen  in  the  faid  lllcs  may  be  examined  upon  the  truth 
of  the  matter.  It  is  alledgcd,  that  the  fouttn  part  of  this  article,  anent 
Col.  Kit  tub,  is  of  the  fame  nature  wich  the  former  two,  anJ  therefore  the 
fimplc  relation  of  the  truth  is  fufficient  to  refute  the  falfehood  thereof ; 
which  is  fltortly  this,  viz.  That  Col.  Kiltoib  was  not  brought  to  Leith, 
cither  by  order  of  the  Committee  of  Eftatcs  or  Parliament ; but  being  ta- 
ken prifonerin  l la,  by  the  forces  under  the  command  of  David  Lejly,  and 
delivered  to  the  Defender,  the  Defender  put  him  aboard  in  Captain  Brown' s 
(hip,  who  undertook  to  deliver  him  at  Dunfnffnage.  But  Captain  Brown 
finding  the  opportunity  of  a fair  wind  to  Leith,  to  which  he  intended,  and 
not  willing  to  Jofe  the  fame,  did  not  go  to  Dunjhjfvage,  but  came  ftreighc 
to  Leith  road  ; and  immediately  gave  the  Defender  notice,  that  he  had  his 
prifoner  aboard;  whom  therefore  the  Defender  received  from  him,  and 
lent  him  to  Dunfaffhage.  And  the  Defender  defires  that  Captain  Brown , 
who  lives  at  JVoms,  may  be  examined  upon  the  truth  of  this  matter;  by 
whom  he  offers  to  prove  this,  if  need  were. 

And  whereas  it  is  libelled,  that  Col.  Kittech  was  hanged,  it  is  true  ; but 
it  is  alfo  true,  that  he  was  condemned  to  die  in  a Jullice  or  Lieutenant- 
Court  judicially  ; which  is  notorious,  and  the  Defender  offers  to  prove,  if 
need  (hall  be : fo  that  this  can  be  a ground  of  no  Crime  nor  Dittay  whac- 
foever;  but  however  the  Defender  ought  tobeaffuilzied  therefrom. 

8.  To  the  firft  member  of  the  eighth  article,  that  notwithftanding  the 
manifold  adls  of  dignity,  favour  and  honour  conferred  upon  him  by  his 
then  dread  Sovereign  ; his  Majcfty  being  reduced  to  great ftraits  by  thatar- 
rr.y  of  Sectaries,  and  having  caft  himfclf  over  in  the  hands  of  the  army  of 
his  Scots  Subjects  for  dicker  and  prcfcrvation  of  his  royal  perfon ; never- 
thelefs,  the  laid  Marquis  being  chief  ring-leader  of  that  faiftious  party,  who 
then  fwayed  the  eftate  of  affairs  both  in  Council  and  Army,  did  fo  contrive 
and  complot,  and  by  his  influence  fo  prevail,  that  after  all  fair  offers  made 
by  his  Majefty,  and  his  defire  to  have  come  and  lived  in  Scotland,  till  all 
differences  in  both  Kingdoms  had  been  fettled,  an  A«5t  of  Parliament  was 
made,  for  abandoning  his  Majcfty  to  the  mercy  of  his  inveterate  enemies, 
the  faid  army  of  Sedtaries. 

It  is  anfwered,  that  as  he  muft  continually  acknowledge  the  late  King’s 
and  his  prefent  Majefty’s  acts  of  favour,  honour  and  trull ; fo  muft  he  fiiil 
deny  (as  he  fafely  may  in  the  prcfcnce  of  God,  who  is  the  Searcher  of  all 
hearts,  and  of  all  men)  that  he  never  entertained  any  diflnyal  thought,  or 
contrived  any  treafonable  plot  or  machination  againft  the  facrcd  perfon, 
dignity  or  authority  of  his  late  Sovereign,  or  of  his  prefent  mod  facrcd  Ma- 
jefty ; and  therefore  with  a clear  confciencc  may  anfwcr  this  Dittay  : 

1.  That  the  fame  is  not  fpecial  nor  clear,  but  very  obfeureand  general, 
how  and  in  what  manner  he  was  chief  ring-leader  of  any  factious  party. 

2.  Who  that  faiftious  party  were  ; nor, 

3.  By  what  deeds,  and  how  he  fwayed  the  date  of  affairs  : nor, 

4.  Thofe  means,  by  which,  and  upon  whom,  he  procured  his  influence 
to  prevail. 

5.  The  alleaged  offers  made  by  his  Majctty  ate  not  exprefs’d;  and 
therefore  the  faid  articles  are  altogether  general  and  inept. 

The  Aft  of  Parliament,  which  the  Defendant  is  .illcdged  to  have  pro- 
cured to  have  been  made,  is  not  produced,  nor  indicated  by  number  or 
rubrick,  nor  docs  the  Defender  know  any  Adi  of  the  tenor  and  title  libel- 
led. 

And  the  Defender  in  humility  conceives,  that  it  is  not  confident  with 
the  Adi  libelled  on,  in  the  oppofition  of  the  Dittay,  difeharging  perfons  to 
impugn  the  authority  of  the  Eftatcs  of  Parliament,  to  term  the  members 
thereof,  cfpecially  in  making  an  Act  (which  being  carried  by  plurality  of 
voices,  as  the  deed  of  the  whole,  and  efptcialiy  fuch  an  Act  as  is  men- 
tioned in  the  libel,  where  there  were  none,  or  very  few  of  a contrary 
judgment)  a factious  partv. 

- x 13.  Th« 
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13.  The  caufe  of  the  fir ft  member  cf  the  faid  eighth  article,  anent  the 
pretended  Afl  of  Patliament,  as  is  libelletl,  fur  abandoning  and  leaving 
his  Msjeily  to  the  difpofal  and  mercy  of  Inn  enemies,  the  Sedtaiian  army, 
does  anle  Irom  the  Acts  of  Parliament  (as  clearly  appears),  and  can  be 
fubfumedon  under none  of  thcAdtsof  Parliament  libelled:  l'or  if  the  tenth 
Adi  of  Parliament,  iCa.7,  be  underftood  and  raeaned  as  the  Act  libelled, 
that  being  an  Adk  of  Parliament,  the  defender  humbly  alledges.  That  an 
Adi  of  an  acknowlcdcrd  lawful  Parliament  fliould  be  made  a crime  of  ac- 
ceifioii,  whrreunto  a Member  of  Parliament  dial  I be  indidled,  cfpec  tally 
for  lo  high  a crime  as  tteafon,  is  without  ground  of  law  or  practice,  and 
is  hoped  the  honourable  Parliament  will  no  ways  fuftain  it;  and  there- 
fore, that  h-  needs  lay  110  mote  now  in  confirmation  hereof. 

14..  Like  wife,  ull  that  is  in  that  Adi  and  fubllance  thereof,  being  the 
Eftates  of  Parliament  their  declaring  their  concurrence  for  his  Majdly’s 
going  to  cr  fume  other  of  his  houfes  in  and  about  Lenjtn ; 

and  that  exprclsly  to  lutisfy  tlic  delirc  both  of  his  Majcfty  himfclf,  and  of 
his  two  Houfes  of  Parliament  in  England ; and  there  to  remain,  not  under 
die  power  of  Scdl.11  ies,  but  with  fuch  attendance  about  him  as  both 
Houles  f'nould  think  fit  to  appoint,  with  rcfpcct  alfo  had  to  the  fafety  and 
prefervatiou  cf  his  Royal  perlon  : And  the  Eliatcs  therein  do  alfo  declare 
againft  all  harm  2nd  prejudice,  violence  or  injury  to  be  done  to  the  fame 
(as  indeed  it  was  horrid  to  think  that  any  on  earth  Ihould  have  done),  or 
prejudice  to  his  M.ijclly’s  poflerity  : But  thereafter  it  is  clear  from  the 
fourth  and  feventh  Adis  of  the  Parliament,  164.8,  that  the  Sectarian  army 
difobeyed,  and  threatened  the  Houfes  of  Parliament,  imprifoned  and  ba- 
niflicd  faithful  Members,  and  by  a fudden  furpiize,  violently  feized  upon 
the  pcrfnn  of  the  King's  Majcfty,  carried  him  from  his  houfe  at  llohnhy 
again  ft  his  own  will,  and  declared  refolutions  of  both  Kingdoms,  and 
kept  him  under  their  guards  ; till  at  length,  by  their  power  and  preva- 
lency, he  was  committed,  and  kept  clofc  prifoncr  at  the  Iflc  of  Wight : this 
being  the  true  cafe  out  of  the  exprefs  word 4 of  the  Adis  before  cited. 

As  to  that  declaration,  Adi  10.  Pari.  1647,  the  defender  alledgcs, 
l.  The  Adi  bears  exprefe,  that  it  was  to  fatisfy  nis  Majcfty 's  own  dclire. 
a.  That  it  is  homologate  and  approved  by  the  Parliament,  1O4S,  in  fofaras 
by  their  fourth  Act,  intitled,  Anent  their  r/Jclutiom  concerning  the  bt cachet  of 
covenant  and  treaties  bitiu;>.t  the  Kingdom  of  Scotland  and  England,  and  de- 
mands for  reparation  thereof ; finds  the  violent  feizirig  on  his  (acred  Majelty’s 
perfon,  and  taking  him  away  from  Hohnly-boufe,  (as  appears  by  Adi  7.) 
by  that  army,  againft  the  refolutions  of  both  Kingdoms,  a breach  : And 
amongft  the  Reparations,  they  defire  exprcfsly,  that  conform  to  the  former 
defires  of  this  Kingdom,  the  King’s  Majcfty  may  come  with  honour, 
freedom  and  fafety  to  fomc  of  his  Houfes  in  or  near  London , that  the  Par- 
liaments of  both  Kingdoms  may  make  applications  to  him.  And  in  their 
fiventh  Act,  intitled,  A declaration  of  the  Parliament  of  Scotland,  to  all  his 
Majcflfs  good  fuljcfls  of  this  Kingdom,  concerning  their  refcluticns  for  Religion, 
King  and  Kingdom , 2cc.  after  they  declare,  that  violently  feizing  on  his 
Majtity’spcifon,  and  carrying  him  away  by  that  army,  againft  the  re- 
folutions of  both  Kingdom*,  to  be  a breach  And  they  declare,  they  in- 
tend to  fend  to  the  two  Houfes  of  the  Parliament  of  England  the  defircs 
following;  which  they  call  neccflary  and  juft  dcfircs  for  Religion,  his 
Majcfty’s  good,  and  peace  of  thefe  Kingdoms  : whereof  this  is  one.  That 
conform  to  the  former  defirts  of  this  Kingdom,  the  King’s  Majcfty  may 
come  with  honour,  freedom  and  fafety  to  fome  of  his  Houfes  in  or  near 
London ; and  declares,  that  thereafter  they  will  endeavour  it : And  Act  8. 
in  their  defirts  to  both  Houfes  of  Parliament  in  England , the  fame  defire 
is  repeated,  conform  to  the  former  defircs  of  this  Kingdom.  By  all  which 
it  is  clear,  that  the  feizing  upon  his  lacrcd  Majcfty’s  perfon,  was  the  vio- 
lent deed  of  that  wicked  army,  done  will)  a vioient  furprifal  againft  the  de- 
clared refolutions  of  both  Kingdoms.  And  that  his  Majefty's  coming  to 
fome  of  his  Houfes  in  or  about  London,  where  both  Kingdoms  might  make 
application  In  him,  conform  to  his  Kingdom’s  defire ; which  is,  that 
wherein  the  Eftates  declare  their  concurrence  with  his  Majcfty  and  both 
Houfes  of  Parliament  in  England's  defire  in  the  laid  tenth  Act,  is  approved 
as  a juft  and  neccflary  defire  for  his  Majcfty,  and  accordingly  enacted 
among  that  Parliament,  ] 648,  their  defires  to  the  find  Houfes  ; and  declare 
it  Ihould  be  endeavoured,  if  refufed  : fo  highly  it  is  approved  by  the  laid 
Parliament.  In  refpedi  whereof,  cfpecially  of  the  fttuiding  Acts  of  Par- 
liament, 1648,  the  Defender  humbly  craves.  That  albeit  the  article  was 
relevantly,  diftin&ly  and  clearly  libelled  and  fubfumed  on  fome  of  the  Acts 
of  Parliament  in  tne  propofition  condcfccnded  on,  (as  he  humbly  con- 
ceives it  is  not)  yet  he  ought  to  be  aiioilzied  therefrom. 

And  for  further  clearing  what  was  the  ground  and  occafion  of  that  Act, 
and  the  reafons  inducing  the  Defender  and  the  Parliament  at  th3t  time  to 
go  along  therein,  and  how  little  ground  there  is  for  challenging  him  there- 
on, it  would  be  conlidcreJ,  That  when  the  late  King  came  to  the  army  be- 
fore Ntwcajile,  the  Defender  was  in  Ireland,  by  commiflion  from  tile  Par- 
liament, i6f6;  and  that  his  Majefty’s  declarations  anent  the  grounds  of 
his  refolution  in  coming  to  the  Scots,  was  fent  both  to  the  Committee  of 
Eftates  in  Scotland , and  to  the  Parliament  of  England  \ fo  that  the  fame  be- 
ing printed  before  the  Defender  came  to  NrivcaJUe , he  neither  did,  nor 
could  know,  any  other  ground  of  his  coming,  nor  what  was  contained  in 
his  declaration,  viz.  his  gracious  refolution  to  comply  with  his  Parliaments 
in  both  Nations,  and  thofe  entrufted  by  them,  in  every  thing,  for  fettling 
of  truth  and  peace;  and  that  he  would  totally  commit  huufelf  to  their 
Councils  and  Advices.  Upon  which  terms,  both  the  Committee  of  Sat- 
landy  and  Officers  of  the  army,  declared  to  l.ii  Majcfty,  and  to  the  Par- 
liament of  England,  that  they  received  him,  and  all  this  bclor:  the  Defender 
came  from  Ireland  to  Nitvciflle ; from  whence  his  Majtfty  feui  him  with 
inftructions  to  the  Commiflioncrs  at  London  (of  which  Commiifiuuers  the 
Defender  was  one  alfo)  to  haiten  the  Propofitions ; and  privately  com- 
manded the  Defender  to  take  the  advice  of  the  Duke  of  Richmond,  and 
Marquis  of  Hertford , anent  what  might  concern  his  Majefly  ; arid  parti- 
cularly, if  it  was  fit  that  the  Scots  army  Ihould  declare  for  his  Majcfty  ; 
whole  judgment  and  opinion  was  (which  they  conjured  him  to  tell  hi? 
Majefly),  that  fuch  a courfe  was  the  only  way  at  prefentto  ruin  his. Majcfty : 
for  that  he  himfclf  knew,  that  neither  the  Nobility  not  Gentry  of  England 
who  attended  him  at  Oxford,  wifhed  him  to  prevail  over  his  Parliament  by 
the  fword,  and  muchlcfs  would  they  endure  the  Sects  army  to  do  it;  and 
that  it  would  make  all  England  as  one  {mm  againft  him.  And  that  it  was 


their  earncfl  requefl  to  his  Majefly,  by  any  means  if.  give  way  to  the  Pro- 
portions. Which  advice  he  not  only  faithfully  told  to  ins  Majcfty  at  Netu- 
cafUe,  and  many  other*  there,  and  to  our  gr.n  .....  Sovereign  who  now  is, 
when  he  was  in  S.otlitid-,  but  alfo  biin.;  Tn  trie  l ower,  he  intreated  the 
Lieutenant  thereof  to  propofc  for  him,  that  the  Marquis  of  Hertfrd,  who 
was  then  alive,  might  be  examined  in  this  matter;  which  was  put  ofr 
from  time  to  time,  bccaule  of  his  tVL-jefty’s  great  affair;.  And  it  is 
molt  certain,  that  neither  Independent  nor  Sectary  was  able  to  carry  one 
vote  in  the  Houle  at  that  time;  fo  it  is  notorious,  that  they  who  tendered 
his  .Majefly  moil  in  England,  were  for  difhanding  the  S.a  army,  and  his 
Majefty’s  Having  in  England : wherein  the  Defender  appeals  to  the  parti- 
cular knowledge  of  the  Earl  of  Lou  dr  dale,  London,  Sir  Chat  let  Erskinr,  and 
the  reft  of  the  Coromiffioncrs  then  there.  And  it  is  of  truth,  which  all 
know,  that  fo  little  fc.ir,  fufpicion  and  jealoufty  there  was  of  what  fol- 
low'd, that  the  great  fear  of  liis  Majefly’-  friends  in  bath  Kingdoms  was, 
that  if  he  fixed  on  his  (objects  in  S.jtia-d,  all  England  would  be  againft 
him,  and  probably  caft  ofthis Government  and  lnrtrcfl  forever  : So  that 
under  what  rcprclentatio.-  foevee  the  matter  may  now  appear,  became  of 
the  fad  fcquels,  vet  lo  rh-m  who  know  the  matter,  ns  it  was  there  Hated, 
what  declarations  and  a fhi ranees  there  were  from  the  Parliament  of  Eng- 
land, anil  how  little  fear  of  the  prevalency  of  StSbitHX ; it  did  appear  10 
be  an  Act,  it  not  of  UCceflUy,  at  lead  an  Act  very  expedient  and  convenient 
for  the  time,  otherwife  many  who  did  difient  thereto,  would  never  have 
condcfcendcd  ; and  confequeutly  the  Defender’s  concurring  therein,  upon 
fuch  probable  grounds,  can  he  no  fuch  crime  as  is  libelled;  nor  is  it  re- 
levant to  anfwcr  the  co.ndufion  of  the  dittay. 

To  the  ftcond  member  of  this  Article,  bearing,  that  under  pretext  for 
fatisfaiSion  for  the  arrears  of  the  army,  he  went  to  London-,  and  there 
treafonably  gave  up,  at  le.  T condcfccnded  to  the  up-giving  of  hi  - dread 
Sovereign  and  Mailer,  as  being  impowered  fo  to  do  by  the  Kingdom  of 
Scotland: 

It  isanfwered,  1.  This  member  is  not  relevant,  becaufe  neither  the  time 
of  his  going  to  London,  nor  of  his  being  there,  or  the  perfons  to  whom  he 
condcfccnded  to  give  up,  are  particularly  mentioned' and  foe  down. 

By  which  generality  he  is  precluded  from  fcveral  defences  which  might 
■rife  to  him  if  the  dittay  were  clear  ; and  it  is  a principle  in  common  law, 
and  of  conftant  practice.  That  non  tjl  vagandum  in  v mine,  fed  dehei  cerium 
fsf  fpeciatim  diet : for  that  dolus  & error  verfantur  in  geniralibus. 

2.  No  ways  acknowledging  the  relevancy  of  the  fubfumption  herein, 
upon  any  of  the  adtsof  the  Propofition,  till  tlic  fame  be  clearly  condefccnd- 
ed  on ; and  craving  the  fame  may  be  firlt  donr,  opponcs  the  Act  of  Par- 
liament : And  the  truth  is,  while  the  Defender  was  :t  London , there  was 
nothing  fpokrn  at  all  by  him  of  leaving  his  Majcfty  in  England , except  what 
he  was  exprefsly  commanded  by  his  Majefly  to  fpcak  to  Richmond  and 
Hertford , as  aforefaid. 

1 o the  third  member  of  the  eighth  Article,  bearing,  That  in  a joint 
Committee  of  both  Kingdoms,  where  the  Englijh  queftioned,  whether  the 
Soots  army  would  concur  with  them  in  theirfiiid  treafon  and  treachery;  the 
Defender  after  many  arguments  ufed  in  their  favour,  earncftly  requefted 
them  to  have  patience  for  a little  time,  and  that  it  would  appear  how  far  they 
intended  to  concur.  And  that  within  few  days  thereafter  there  was  a de- 
claration and  vindication  emitted  in  name  of  the  fail!  army,  holding  forth. 
That  in  cafe  his  Majefly  did  not  condefccnd  to  all  the  defircs  of  both 
Kingdoms,  which  were  no  lefs  than  diverting  himfclf  of  all  regal  power, 
civil,  ccclcfiaflical  and  military,  they  would  deliver  him  up;  which  im- 
mediately upon  the  receipt  of  two  hundred  thou  (and  pounds  the  Defender 
and  they  did  : 

It  is  anfwcrcd,  That  adhering  to  the  former  defences  anent  the  fub- 
furnption,  and  repeating  it  here,  this  member,  although  it  were  rightly 
fubfumed,  as  it  is  not,  is  moil  irrelevant  and  general  in  time,  place,  perfon 
and  fpeeches  ; mention  being  made  of  many  arguments,  and  never  a one 
produced,  and  of  a queftion  and  anfwcr,  oul  of  which  (even  as  libelled) 
rreafon  cannot  be  inferred,  viz.  I hat  the  Defender  requefted  them  to 
have  patience  a while,  and  it  would  appear  how  far  the  army  intended  to 
concur  ; but  within  few  da  vs  aftrr,  the  army  declared  themlclvcs  in  man- 
ner as  aforefaid  : feeing  thele  allcdgcd  words  of  the  Defender,  as  they  are 
indefinite  and  general,  fo  the  molt  they  could  infer  is.  That  in  a ihorc 
time  it  would  appear  whether  the  army  would  concur  or  not.  And  what 
can  from  thence  be  inferred,  as  to  any  thing  the  atmy  did  ? If  they  have 
outfliot  their  duty,  as  it  was  in  regard  of  him,  with  the  fpeaking  of  theft: 
words,  a future  contingent,  wherein  the  Defender  had  no  cafualty;  fo 
they  mull  anfwcr  for  themlclvcs,  and  not  the  Defender. 

And  for  aught  he  knows,  there  never  was  any  fuch  declaration  emitted  ; 
neither  fliould  there  be  any  captious  ule  made  «.f  words,  if  there  had  been 
any  fuch  words  fpoken.  as  there  never  was,  cfprtlally  to  infer  his  Treafon  ; 
for  that  luhrtcum  lingua  is  often? r a frailty  than  a fault ; and  that  by  all 
D odors  of  both  Laws  it  is  conftantly  held,  that  VtrBa  dclcnt  inte/lgi  r.e 
fsnent  in  deli  Slum.  And  that  in  dulio  they  fliould  be  interpreted  d prefer  enti. 
And  therefore  no  ways  acknowledging  the  words  and  deeds  libelled,  except 
in  fo  far  as  concerns  the  Defender’s  vote  to  the  declaration,  and  as  the  cir- 
cumftance  libelled.  That  the  delivery  of  his  Majefly  was  immediately  after 
the  payment  of  200,000./.  it  is  clear  t!:a;  there  was  no  rcfpecl  to  that 
money  in  what  was  done  therein,  by  the  Act  of  7 Pari.  1648,  wherein  the 
Eftates  there  declare.  That  money  was  never  the  caufc  nor  motive  of  any 
of  our  undertakings  and  refolutions,  whatever  our  enemies  had  falily  fug- 
gefted  of  that  kind.  And  laftly,  adhering  to  his  former  defences,  op- 
pones  to  this  whole  Article,  the  treaty  at  Breda,  and  the  Aits  of  Parlia- 
ment of  oblivi  an  and  ratification. 

As  to  the  ninth  Article,  and  whole  firft  member  thereof,  bearing.  That 
the  Defender  oppofed  the  proceedings  of  Parliament,  1648,  bv  arguing, 
voting,  and  after  the  Refolutions  of  Parliament  were  pafs’d  in  an  Act,  in 
protciting  againft  the  fiunc  : 

It  is  alledged  for  the  Defender,  1.  It  is  not  condcfcendcd,  under  which 
of  the  A(2s  or  Parliament  libelled  on  in  the  Propofition,  this  Article  is 
fubfumed;  and  therefore  the  libel,  as  to  that  member  of  the  Article,  for 
arguing,  voting  and  protefting,  is  inept,  and  the  Defender  hath  juft  reafon 
in  fuch  an  incertitude  to  deny,  that  it  can  be  relevantly  fubfumed  on 
any  of  the  faid  A els  of  Parliament. 

2-  Arguing, 
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2.  Arguing  and  voting  is  no  ways  relevant  to  infer  the  ronclufion  of 
tiis  ditii-*- ; becaufe  by  divine  law.  Law  of  Nations,  flatutes  and  practices 
ol  this  Kingdom,  in  dclib.rando,  a Member  of  Parliament  or  other  Coun- 
cil, lhould  give  advice  or  fuitrage,  according  to  his  pcrfiufion  ot  the  good 
or  ill  of  the  fubjeel  debated  on,  and  under  confideraticn ; wherein  ifhis 
reafon  cannot  bring  him  up,  nor  his  confcicnce  admit  him  the  length  of 
others  in  luch  public  Councils,  he  ought  to  have  charity  for  the  one,  and 
cxcufe  for  the  other. 

Like  as  by  the  5th  Adt,  Pari.  2.  K.  Charles  I.  it  is  exprefsly  ftatute, 
That  every  Member  of  Parliament  fliall  faithfully  and  freely  fpcak,  an- 
iwer  and  exprefs  thcmfelves  upon  all  and  every  thing  which  is  propound- 
ed, in  fo  far  as  they  think  in  their  confcienc.-  may  conduce  to  the  glory  of 
God,  the  peace  of  the  Church  and  State,  and  employ  their  beft  endeavours 
to  promote  the  fume.  Under  which  oath,  (read  in  the  audience  of  the 
late  Kin!;,  and  by  him  approved  in  the  Parliament,  1641)  the  defender,  as 
a Peer  of  tiiat  Parliament,  in  anno  i6xS,  was  folcmnlv  tied  to  the  didtates 
of  his  reafon,  and  prcferipts  of  his  cotifcience,  ana  cannot  be  called  in 
queliion  as  a Member,  having  freedom  therein  ; and  conform  thereto  is 
tlic  oath  of  this  prefent  Parliament,  bearing,  that  every  Member  lhall 
faithfully  and  freely,  according  to  their  belt  judgment,  give  their  advice 
and  voce  in  Parliament. 

T o the  fecond  pan  of  the  fir  ft  member  of  the  faid  Article,  ar.ent  the  de- 
fender’s proteftim;  and  difienting  from  the  faid  Aft,  164.8  ; it  is  allcdgcd 
for  the  defender,  1'hc  proteftation  is  notproduccd  as  it  ought  to  be,  where- 
by it  will  appear,  that  if  any  was,  the  fame  was  before  the  Aft  of  Parlia- 
ment pafs’J  } and  that  they  did  only  proteft  and  enter  their  diftent  againft 
proceeding  to  the  determination  of  the  tjutftion  then  in  hand,  which  evin- 
ces the  fame  to  have  been  before  the  Aft  was  made.  Like  as  the  defender 
offers  liimfelf  to  prove  by  the  Members  of  Parliament  then  prelbnf.  That 
being  afked  if  they  would  renew  the  proteftation  after  the  Aft,  they  fltun- 
ived  to  do  tile  feme,  the  Aft  being  now  pafs’d. 

2.  As (tho’  the  fame  were  produced)  becaufe  it  is  offered  to  he 
proved,  that  the  fame  was  ratified  in  the  fourth  Aft,  Pari.  2.  SefT.  2.  Char.  II. 
which  was  approved  at  the  treaty  at  Breda,  and  confirmed  at  Perth  and 
Sterling,  as  is  feid.  But  for  the  honourable  Parliament,  their  more  full 
clearing,  anent  the  defender’s  carriage  in  the  faid  particular,  it  is  offered 
to  lie  proved,  if  need  be.  That  the  defender  (before  the  Commiflioners  re- 
turn from  the  faid  Ifle  of  bright,  in  the  faid  year),  when  he  heard  that  his 
Majelly  had  fetisfied  his  people's  dcfircs  concerning  religion,  in  prefence 
of  divers  perfons  of  honour,  heexprefs’d  himfclf  paffionatdy  earned  to  en- 
gage for  his  Majcfty’s  freedom.  Like  as  the  only  difference  of  the  opi- 
nion anent  the  engagement  was  in  the  manner  the  groundsof  thofe  that  were 
difiatisfied  ; being  as  they  are  exprefs’d  in  the  feid  proteftation,  viz.  That 
the  Parliament  fhould  not  proceed  till  the  commiffion  of  the  Church  were 
confulted  ; and  adding alfo,  ("which  is  not  therein  exprefs’d)  till  advertife- 
fnent  and  three  month's  warning  were  given,  conform  to  the  large  treaty  ; 
until  all  means  of  peace  had  been  firft  efiayed,  and  while  firft  the  lawful- 
ness and  neceffity  of  that  war  fhould  be  found  by  the  Parliament,  conform 
to  the  7th  Adt  thereof.  And  it  is  humbly  conceived,  that  many  in  this 
prefent  Parliament  do  remember,  how  unanimous  all  were,  that  his  Ma- 
jefty  fhould  be  brought  out  of  the  hands  of  the  Sedlaries,  to  fomcof  his 
houfcs  in  or  about  London:  And  all  they  differed  in  was,  that  the  Church 
fhould  be  confulted  anent  the  fecuring  of  Religion,  all  means  of  peace 
fhould  firft  have  been  eflayed,  and  warning  given  in  manner aforefaid,  con- 
form to  the  large  T reaty  ; the  breach  whereof  was  made  one  of  the  grounds 
of  that  declaration.  Ad  7.  And  it  cannot  be  refuted,  but  chat  at  feveral 
meetings,  the  dilfenters  debated  the  dangeroufnefs  of  that  war  (efpecially 
if  the  army  fhould  be  defeated),  from  the  lad  confequcnccs  that  might  there- 
upon enfue  to  the  King,  Kingdom  and  Religion  ; as  immediately  thereaf- 
ter fell  out.  Whereas  had  the  Nation  been  intire  and  whole  in  theirpower 
and  force,  that  army  of  Sedlaries,  in  probability,  would  not  have  dared  to 
have  attempted  thofe  matters  which  afterwards  they  did.  So  that  the  cafe 
being  truly  Hated,  there  will  appear  no  malice  againft  his  Majefty’s  per- 
fon,  authority,  and  reftitution  thereof ; but  an  unclcarnefs  to  enter  into 
a war  of  fuch  danger  and  hazard,  and  the  refpedt  they  had  to  the  fecurity 
of  Religion  (as  all  then  profcflcd)  according  to  the  Covenant. 

To  the  fecond  member  of  the  ninth  Article,  whereby  it  is  alledged, 
That  in  contempt  of  the  authority  of  that  Parliament,  and  againft  thepre- 
fervation  of  his  Mnjcfty’s  perfon  and  authority,  that  the  defender  convo- 
catcd  an  army  of  rebellious  Subjects,  and  therewith  committed  divers  and 
fundry  outrages,  daughters  and  vaftations,  upon  the  perfons  and  eftates 
of  his  Majcfty’s  Subjects ; invaded  cities  and  caftlcs,  feized  upon  maga- 
zines, arms  and  ammunition,  and  called  in  an  army  of  Sectaries  to  his 
affiftance : 

It  is  anfwercd,  firft,  That  the  fame  is  not  relevantly  fubfumed  upon 
any  adt  of  the  propofition;  at  leaft  till  the  Advocnte  condefccnd  upon 
which  adt  thereof  the  fame  is  founded,  the  defender  is  not  bound  to  make 
anfwcr. 

Secondly,  The  defender  denies  that  he  did  convocatethefe  forces,  or  gave 
counfcl  or  command  therefore : And  as  to  his  being  with  them,  he  mult 
be  aflbilzied, 

t.  Bccaufe  by  a treaty  at  Sterling , betwixt  the  chief  Officers  of  the  ar- 
my then  alive,  and  out  of  prifon  ; and  a Quorum  of  Members  of  the  Com- 
mittee by  authority  of  Parliament,  1648 ; who  had  power  to  order  the  in- 
cident affairs  of  the  Nation,  the  feid  mcetins,  and  all  adts  of  hoftility,  and 
others  thereby  committed,  are  exprefsly  diicharged,  bine  inde,  and  a mu- 
tual oblivion  and  indempnity  therefore. 

Z.  Any  meeting  he  had  with  them,  was  by  a call  of  thofe  of  the  Com- 
mittee of  Eftates,  who  joined  with  thofe  forces,  and  who  in  the  Treaty  is 
acknowledged  the  Committee  of  Eftates. 

3.  The  feid  meeting  and  acting  thereof,  together  with  the  Treaty  and 
Articles  thereof,  is  ratified  and  approved  by  the  third  Adi,  2 Pari.  2,  SefT. 
Charles  IT. 

The  third  member  of  the  ninth  Article,  bearing.  That  apprehending  his 
power  was  not  able  to  withftand  his  .Majefty*s  good  fubjedis,  the  defender 
called  in  to  his  affiftancc  the  army  of  Sectaries  ; and  that  he  went  into  M.  r- 
dsngton,  and  met  with  the  commander  of  that  army,  had  private  confulta- 
tions  with  him,  and  prevailed  with  him  to  come  lo  Edinburgh  with  bis  ar- 


my, whefe  coming  he  might  have  hindered  ; becaufe  Oliver  faid,  Thar  he 
could  not  help  his  lying  upon  the  tenants  of  Mordington,  for  that  his  Hay- 
ing and  going  depended  upc.u  the  defender;  and  that  he  did  countenance 
and  conlult  with  the  Sectaries  and  their  commanders,  in  Edinburgh,  or  the 
Canor.gate,  in  the  houfe  called  the  Lady  Hume’s  Lodging: 

It  is  anfwered,  That  as  to  fpceches  and  confultations  in  general,  not 
relevant  except  they  were  condefcendcd  on  ; and  as  to  the  words  fpoken 
by  Crooned,  if  fpoken  by  him,  it  was  a lyc,  and  can  infer  nothing  againft 
the  defender : and  theoccafiun  of  his  flay  was  till  he  got  Benciik  and  Cur- 
LJlc , which  could  not  be  reftored  till  the  Treaty  of  Sterling  wasclofcd.  And 
as  to  his  meeting  and  treating  with  him,  <s bfolvitur,  becaufe  he  and  others 
did  the  fame  by  warrant  of  the  Committee,  and  which  Treaty  was  ratified 
in  the  aforcfaiii  Adi  of  Parliament  thereafter. 

To  the  fourth  member.  That  he  concealed  and  voted  to  the  drawing  up 
of  a letter,  diredled  to  Crtmtwl,  wherein  he  and  his  complices  engaged 
rhemfelvcs,  in  the  name  of  the  Kingdom  of  Scotland,  to  do  their  utmolfc 
endeavours,  that  none  who  had  been  aocefiary  to  the  engagement,  or  in 
arms  at  Sterling,  in  purfuance  thereof,  lhould  be  employed  in  any  place  of 
Truft,  without  the  advice  and  content  of  the  Parliament : 

it  is  anfwered,  1.  No  fuch  letter  produced. 

2,  Though  it  were  produced,  yet  contenting  and  voting  not  relcratit  ; 
becaufe  a vote  in  the  Committee  of  Eftates  can  infer  no  crixie  againft  the 
defender,  nor  any  member  thereof,  nw  any  Adi  pafi’d  in  the  feid  Com- 
mittee: efpecially  feeing, 

3.  The  Acts  of  the  faid  Committee  were  ratified  in  the  fourth  Adi  of 
the  Parliament  aforefeid  ; all  ratified  thereafter  by  the  T reaty  at  Breda,  and 
Adts  of  ratification  at  Perth  and  Sterling:  and  the  ms.effity  thereof  would 
be  alfo  confidcred  in  refpedi  of  the  large  Treaty,  both  Kingdoms  having 
given  their  publick  faith,  that  the  breakers  mould  be  rendered  up  to  tbeob- 
fervers ; and  that  the  Engtijh  army  then  upon  the  borders,  required  the 
performance  thereof  againft  tht'engagers,  and  for  farther  fecurity,  pleJgc9 
and  places  of  ftrength.  It  was  at  that  time  counted  a great  favour  (confi- 
deriug  rheir  power  to  have  made  their  own  terms)  when  they  might  have 
impoled  and  forced  what  they  pJcafcd  more,  yet  they  did  accept  this  Adi. 

To  the  fifth  member  of  this  article,  bearing.  That  he  did  draw  up,  at 
lead  did  counfel  the  drawing  of  certain  inftrucliuns,  given  to  Sir  John 
Chiefly,  purporting,  That  the  Noblemen,  Gentlemen  of  quality,  and  con- 
fiderable  Officers,  who  went  into  England  under  Duke  Hamilton,  and  were 
there  prifoners,  fhould  be  kept  as  pledges  for  the  peace  of  the  Kingdom  : 

It  is  anfwered,  r.  Not  produced  as  it  ought  to  be,  that  it  may  thereby 
appear  whether  he  fubfcribeJ  the  lame  or  not. 

2.  Not  relevant  (one  of  the  Committee)  except  it  were  libelled  prefent, 
and  voted  at  that  time  ; for  noxa  caput  fquitur. 

3.  Not  relevant,  voted  quia  in  fenatn  nemotenetur  de  confilio. 

4.  Opponcs  the  authority  of  the  Committee,  Treaty,  Acts  of  Parlia- 
ment, and  Ratifications  aforefaid. 

To  the  laft  member  of  this  Article,  bearing.  That  he  gave  warrant  un- 
der his  hand  for  ifluing  of  a proclamation  againft  the  families  of  the  Laird 
of  Rea  ar.d  Vyres; 

It  is  allcdgcd  for  the  defender,  1.  No  fuch  warrant  produced;  if  any 
fuch  a warrant  were  produced  under  the  defender’s  hand,  it  will  certainly 
appear  to  be  as  Prdidcm  of  fome  Committee,  and  fo  not  his  perlonal  deed  j 
nor  fuch  a deed  as  can  infer  any  crime  agajuft  him. 

2.  No  fuch  proclamation  enfued. 

3.  Although  enfued,  yet  that  took  no  effcdl,  and  fo  was  mines  tan  turn,  li 
animus  ad  effectual  non  perdu  Plus. 

4.  Oppones  the  Act  of  the  Committee,  and  Aft  of  Parliament,  1649, 
aforefeid;  which  Parliament,  and  the  whole  Act  thereof,  is  ratified  in  the 
Treaty  at  Breda , and  approved  in  the  Parliament  at  St.  John/lon’s  and 
Sterling ; wherein  was  alfo  made  an  Aft  of  oblivion,  oftentimes  before  al- 
ledecd  on  : in  refpeft  whereof  the  defender  ought  to  he  aflbilzied  from  the 
faid  ninth  Article,  and  whole  member  thereof,  and  all  therein  contained. 
And  bccaufe  the  defender  has  in  his  defences  fo  oft  alledged  the  Adi  of  Par- 
liament, 1649,  f°r  his  vindication,  he  defires  that  it  may  be  obferved 
(which  is  very  obfervable)  that  by  the  printed  Treaty  at  Edinburgh  and 
Sterling,  September,  1648,  it  is  agreed  and  appointed  by  thofe  of  the  Com- 
mittee at  Sterling,  1648,  that  a Parliament  lhould  fit  down  before  the  roth 
of  January  nexe ; conform  thereunto,  they  did  convene  and  fit  down  the 
fourth  of  the  month  of  January,  as  by  the  faid  Treaty,  and  the  firft  and 
third  Adis  of  the  Parliament  doth  appear : whereby  it  is  clear,  that  the 
feid  Parliament,  1649,  was  appointed  to  fit  by  the  Committee  of  the  Par- 
liament, 1648  ; who  had  power  by  the  laft  Adi  of  the  faid  Parliament,  to 
convene  the  Parliament  before  the  firft  Thurfduy  in  March,  1650,  if  they 
thought  fit:  as  alfo  that  Seflion  of  the  Parliament,  1649,  by  the  laft  Adi 
thereof  continues  the  fame  to  the  firft  Tlurfdoy  in  March,  1650.  At  which 
day  they  convened  in  the  next  Scffions,  and  therein  ratified  the  Adt  of  Par- 
liament made  in  the  former  Seflion  ; and  which  day  was  the  Dyet  to  which 
the  Parliament,  1648,  continued  the  fame,  with  power  to  the  Committee 
of  Eftates  to  convene  the  fame  fooner,  if  they  thought  fit,  as  is  faid. 
Whence  it  is  evident,  that  the  feid  Parliament,  1649,  whether  as  appoint- 
ed by  the  uncontrovcrted  Committee,  1648,  at  Sterling,  in  the  firft  Scf- 
fion,or  as  it  is  continued  to  the  firft  Tuejduy  of  March,  1650,  in  the  fe- 
cond Seflion,  (both  conform  to  the  laft  Adi  of  the  Parliament,  1648)  mull 
fubfift  and  fway  the  faid  defender  his  juft  reafon,  to  found  his  defences  up- 
on the  adts  thereof.  It  is  alfo  further  confidcrable,  as  to  the  loyalty  of  that 
Parliament,  that  therein  the  murder  of  his  late  Majelly  was  declared  againft, 
his  prefent  Majelly  proclaimed  and  brought  home,  his  fubjedtsof  this  Na- 
tion reconciled  to  him,  and  taken  into  favour,  an  army  appointed  to  op- 
pofe  his  enemies,  tire  crown  fet  upon  his  head  ; and  that  Seflion  of  Perth , 
wherein  the  whole  preceding  proceedings  were  approved,  was  dignified  by 
the  prefence  of  his  royal  perfon. 

And  to  the  tenth  Article,  and  that  part  thereof  where  it  is  libelled.  That 
the  defender,  in  anno  1649,  not  during  tooppofe  in  public,  or  in  a diredt 
way,  his  Majelly ‘s  home-coming,  he  procured  the  application  made,  to  be 
clogged  with  fuch  limitations  and  reftrictions,  as  were  molt  derogatory  to 
monarchical  Government;  as  is  alledged  to  be  more  fully  exprefshl  in  the 
Commiffion.  Inftrudticns  and  add  re  Iks,  which  are  repeated  as  apart  of 
the  Libel. 

It 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


(409)  i66i. 

It  is  alledged  for  the  defender,  1.  Seeing  the  faid  commiflion,  in- 
ftruftions  and  addnrfles  are  libelled  on,  and  repeated  as  a part  of  the  dit- 
ray ; in  all  law  and  form  of  procefs,  they  ought  to  be  produced  with  the 
libel,  for  the  rcafon  adduced  in  the  defence,  againft  the  rcvclancy  of 
the  proportion  of  the  dittay ; and  till  which  be  produced,  it  cannot  be 
confident  with  the  faid  limitations  and  rcftriftions,  and  how  far  they  arc 
derogatory  to  monarchical  Government;  and  therefore  till  then  there  can 
be  no  proce/s. 

2.  it  is  not  condcfccnded  nor  cleared,  on  which  of  the  afts  libelled  on 
in  the  proportion,  this  Article  and  Members  thereof  are  fubfumed;  and 
therefore  it  is  obfeure  and  inept : and  in  that  incertitude,  the  defender 
has  juft  rcafon  to  deny,  that  it  can  be  fubfumed  on  any  of  the  faid  Afts, 
to  infer  the  crimeanJ  pain  libelled  again!!  the  defender,  none  of  the  faid 
Statutes  making  any  mention  of  treating  or  inferring  any  pain  therefore. 
Likcwife  after  ruptures  and  differences  betwixt  a King  and  his  fubjefts, 
all  Lawyers  and  Politicians  do  agree,  that  the  belt  and  fafeft  way  of  re- 
moving the  fame,  is  by  Treaty  ; and  that  being  concluded  on,  itisaifo 
their  opinions,  that  the  fame  are  to  be  obferved,  at  leal!  fo  far  as  to  ex- 
empt the  fubjefts  from  punilhmcnt,  to  whom  indempnity  has  been  there- 
by premifed.  And  in  this,  Grotiui  dejurt  belli  & pans , lb.  3.  cap.  19.  is 
moll  clear;  and  many  others  who  write  on  that  lubjeft.  And  therefore 
the  faid  Treaty  being  concluded,  and  after  ratified  by  his  Majefty  and 
his  Parliament,  the  defender  cannot  be  called  in  queftion  for  his  acceffion 
thereto,  nor  the  pain  of  treafon  thereupon  inferred  : For  the  faid  Treaty 
and  conditions  thereof  being  accepted  and  agreed  by  his  Majefty's  volun- 
tary contraft,  cannot  be  like  as  a crime,  far  lefs  fo  high  a crime  as  trea- 
fon, againft  the  defender. 

3.  Abfovi'ur  from  that  member  of  the  faid  Article  ; becaufe  not  only 
after  the  faid  Treaty  did  his  Majefty  tacitly  remit  any  crime,  if  any  was, 
in  the  faid  Treaty,  by  admitting  the  defender  to  places  of  truft,  by  re- 
ceiving the  crown  from  his  hand  at  the  coronation,  and  by  admitting  him 
to  take  the  oath  ol  allegiance,  and  to  be  a Member  of  his  Majefty’s  rrivy- 
Council ; but  alfo  after  the  laid  Treaty  was  ratified,  there  was  an  Aft  of 
pardon  and  oblivion  by  his  Majefty  and  Eftatcs  of  Parliament,  oft-times 
before  alledged,  and  is  here  repeated. 

Though  the  above-written  defences  be  relevant  in  law,  as  to  the  faid 
member ; yet  for  the  defender’s  further  vindication,  the  honourable  Par- 
liament would  take  notice,  that  all  along  the  preceding  Articles,  all  the 
publick  aftings  from  the  year  of  God  1640,’  to  the  year  1648,  (wherein 
the  Generality  and  Representatives,  both  civil  and  ecclefiaftick  in  the  King- 
dom, concurred ) arechargcd  upon  the  defender  as  his  particularaftings,  or 
as  if  the  defender  had  been  the  fpecial  author;  whereas  irt  this  articlcancnt 
the  treating  with,  and  bringing  home  of  his  Majefty,  therein  it  is  known 
the  defender, according  to  hisbounden  duty,  was moft  aftive  and  zealous; 
and  therein  he  wreftlcd  with  all  his  might,  and  by  his  pains  and  God’s 
blcfling  thereon,  overcame  many  difficulties,  and  did  cffe&uate  the  fame. 
The  libeller  doesfo  far  dec  raft  from  the  defender's  faithful  difeharge  of  his 
duty  in  this  fo  glorious  aftion,  and  without  libelling  the  leaf!  prefumption 
of  any  ciicumilance  to  make  the  fame  probable  ; the  defender  is  accufed, 
as  if  he  had  in  his  judgment  been  againft  his  Majefty’s  home-coming  ; 
which  bccaufe  he  durll  not  avow  publickly,  therefore  he  betook  himicli 
to  underhand  dealing,  to  clog  the  Treaty  with  limitations  and  rcftric- 
lions,  excluding  the  defender  from  all  acceffion  to  the  faid  duty,  in  fo  far 
as  it  was  good,  tra.  to  bring  home  the  King ; and  making  him  to  be 
the  foie  author  of  all  libelled  to  be  evil  therein,  to  wit,  of  the  limitations 
and  reftriftions.  Whereas  the  truth  is,  he  was  aftive  in  the  King’s  home- 
bringing,  and  was  paffive  in  the  other  ; having  laboured  what  he  could, 
that  there  ihuuld  be  as  few  conditions,  and  the  fame  as  fatisfaftory  to  his 
Majefty  as  was  poffible  at  that  time  to  obtain;  which  is  known  to  all  th.” 
did  t ran  (aft  the  faid  affair,  and  which,  if  need  be,  is  offered  to  beprovcJ. 
And  for  further  clearing  hereof,  if  this  Article  fhall  be  further  infilled  on, 
my  Lord  Advocate  will  beplcafed  to  condclcend  to  declare  who  the  Par- 
ties were  that  made  the  motion  for  addrcfies  to  his  Majefty,  of  whom  the 
defender  Ihould  have  been  afraid,  if  he  had  been  of  a contrary  judgment, 
to  have  oppofed  openly.  For  if  the  dtfender  had  fo  great  fway  in  affairs, 
as  all  along  the  preceding  Articles  he  is  allowed  to  have  had  ; and  alfo  if 
he  had  intended,  (as  is  broadly  and  with  foul  mouth  alledged)  in  the  faid 
Libel  all  along  alledged,  to  have  extirpated  and  evacuated  the  King’s 
Majefty’s  authority,  government  and  pofterity  ; and  had  fuch  correfpond- 
cnce  with  thole  abominable  Regicides,  as  all  arc  perfuaded  by  the  faid 
libel  to  believe,  in  the  faid  year  of  God,  1649  ; when  the  faid  traytors 
were  ftrong,  and  both  this  land  thro’  diviftons  and  otherwifc,  very  low  ; 
and  when  the  power  was  in  the  defender’s  and  his  complices  hands,  (3s 
my  Lord  Advocate  is  p’cafed  to  libel  and  term  them)  who  at  that  time  had 
the  managing  of  affaiis;  then  was  the  fitteft  time  and  beft  opportunity,  if 
they  had  any  fuch  didoyal  thoughts,  to  have  (baktn  off  that  Government. 
But  fo  fardid  they  abhor  any  fuch  treachery,  that  they  not  only  proclaimed 
his  Majefty,  and  according  to  their  duty  owned  his  intereft,  even  with 
the  hazard  of  their  lives  and  fortunes,  there  being  none  fo  {hallow,  but 
cafily  might  have  feen,  that  the  difeharge  of  the  faid  duty  would  bring 
upon  tbcmfclves  and  the  Nation  the  power  of  England,  (the  only  power 
of  arms  and  armies  being  at  that  time  in  the  abominable  Regicides  their 
hands)  who  did  immediately  thereafter  invade  this  Kingdom. 

As  to  the  other  member  of  the  tenth  Article,  whereby  it  is  libelled. 
That  the  defender,  (to  obftrucl  his  Majefty’s  purpofc,  yea,  in  fo  far  as  in 
him  lay,  and  to  turify  him  therefrom  ; by  his  and  his  complices  cruelty 
executed  upon  the  Marquis  of  Montrojs , who  as  his  Majefty’s  Com- 
miffioncr  did  reprefent  his  Majefty’s  perfon)  caufed  to  murder  the  faid 
Marquis,  in  amis  1650,  in  manner, 

1.  It  is  no  way  relevantly  libelled,  that  the  defender  in  general  caufed 
to  murder  him,  except  it  were  condcfccnded,  quo  mado  he  caufed ; and  if 
thereby  be  meant  his  voicing  in  Parliament,  1649,  in  the  faid  matter; 
urn  retevat , becaufe  a Vote,  Act,  or  Sentence  of  Parliament,  is  no  way 
/clev ant  to  infer  a crime  againft  any  particular  member  therein,  as  hath 
been  oft  before  alledged. 

Likewise,  2.  Thi  lenience  of  the  forfeiture  of  the  life  and  eftate  of  the 
faid  Marquis,  was  no  decree  of  the  Parliament  1649,  but  of  the  Pailia- 
JKent  >645,  which  was  homologate  by  feveral  other  Acts  of  Parliament, 
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excepting  the  faid  Marquis  amongother  excepted  perfons,  as  fpecially  by 
and  by  the  22d  Aft  of  the  Parliament  16,48. 

And  yet,  3.  the  Defender  did  not  vote  in  the  bufinefs  of  Montrqfs,  as 
he  can  prove,  if  need  be,  by  the  members  there  prefent  1649.  And  as  to 
the  aggravations  of  the  faid  murder,  the  laid  Marquis  being  his  Majefty’s 
Commiffioncr  for  the  time  ; it  is  no  way  a relevant  ctrcumftancc  to  ag- 
gravate the  fame,  except  it  had  been  libelled,  that  :he  faid  commiflion  had 
been  (hown  to  the  Parliament,  which  nobody  can  affirm ; but  on  the 
contrary,  the  faid  Parliament  conceived  they  had  juft  rcafon  to  prefumc 
that  there  could  b-  no  fuch  commiflion  for  his  coming  againft  them  at 
that  time ; becaufe  his  Majefty,after  the  murder  of  his  royal  Father,  very 
gracioufiy  had  admitted  their  gracious  applications  to  him. 

Like  as  before  Montrft\  coming  at  that  time  to  Sntltmd,  and  always 
thereafter,  his  Majefty  had  a Committee  of  the  faid  Parliament,  under 
the  name  and  title  of  the  Committee  of  Eftatcs  of  his  Majefty’s  Kingdom 
of  Scotland. 

As  to  the  Defender,  his  alledged  keeping  correfpondency  with  Crom- 
ivri  in  the  year  1650,  as  the  fame  is  irrevclantly  libdled,  no  deeds  nor 
afts  of  correfpondency  being  condcfccnded  on  ; fo  there  was  never  any 
fuch  thing.  And  there  was  one  named  Hamilton,  who  vented  this  un- 
truth, hanged  at  Sterling,  and  at  his  death  did  declare.  That  the J'amt  was 
a moft  unjuft  calumny ; and  it  is  not  to  be  believed  that  at  that  time  he 
would  have  charged  his  foul  with  a Lye  ; and  in  Law,  the  words  of  a dy- 
ing man  are  oraculoufly  believed.  1 

As  ro  the  Aft  of  the  IVefl  Kirk , the  Defender  (noways  acknowledg- 
ing the  relevancy  of  the  faid  article,  as  it  is  libelled)  was  fo  free  from 
having  the  leaft  acceffion  to  the  faid  Aft  or  Declaration  ; that  fo  loon  as  he 
got  knowledge  thereof,  to  evidence  his  fidelity  tohisMajcftv,  it  is  offer  d 
to  be  proved  by  witnefles  (for  their  loyalty  above  all  exception),  t/i3t 
when  the  lirft  news  came,  that  the  Commiffioners  were  about  the  drawing 
of  the  faid  Aft,  the  Defender  gave  advice  to  his  Majefty,  to  draw  a fair 
Declaration,  and  to  go  fuch  a length,  as  in  freedom  he  could,  that 
thereby  he  might  prevent  the  faid  Act,  and  obviate  the  pre-fling  thereof. 
Bur  as  for  the  other  that  was  prefled,  he  ivas  al together  againft  the  fame, 
and  dealt  with  the  Minifter  who  came  from  the  Cornmidioners  of  the 
Kirk,  to  forbear  pieffing  his  Majefty  therewith ; which  alfo,  if  peed 
were,  might  be  proved. 

As  to  the  eleventh  article,  and  fubfequent  articles,  bccaufe  the  fame  are 
for  deeds  of  compliance  after  the  Ufurpcrs  had  prevailed  and  were  i:i  pol- 
feffion ; before  the  Defender  make  particular  anfwcr,  it  is  medlar  v to 
premife  in  general,  that  it  being  notorioully  known  to  the  world  (to 
the  eternal  honour  of  this  Kingdom)  as  for  that  damnable  u fur-pa  lion 
of  Oliver,  not  only  we  were  not  active  in  cftablilhing  the  fame,  but 
according  to  our  bound  allegiance  to  our  Sovereign,  were  to  the 
uttnoft  poflibility  of  our  power  in  arms  under  his  Majefty ; and  other- 
ways  aftive  againft  him,  and  in  oppofnion  thereto,  many  loft  their 
eftatcs,  many  their  lives,  and  all  of  us  our  liberties : and  when  we 
could  do  no  more,  being  oppreffed  by  the  force  of  the  faid  U fur  per, 
(as  a chaftc  forced  Virgin)  we  cried  to  God  and  Man,  arteftin^  Heaven 
and  Earth  againft  Ufurpers,  (even  when  their  bloody  fwords  w°reat  our 
throats)  he  and  his  army,  amongft  many  other  execrable  mifehicfs,  were 
alfo  guilty  of  this  uftirpation.  We  have  fuffered,  and  been  only  paffive 
under  that  irrefiftablc  force.  And  as  this  was  the  condition  of  the  King- 
dom, fo  fpecially  the  Defender,  who  as  he  had  been  moft  aftive  and 
inilrumental  in  his  Majefty’s  home-bringing,  (which  was  the  only  ground 
of  the  quarrel,  and  for  which  he  was  looked  upon  by  them  as  one  oi  their 
capital  enemies)  even  fo  after  it  plcafcd  God  for  our  cxercifc  and  punilh- 
mcnr,  to  fuffer  their  power  to  prevail  over  all  his  Majefty’s  forces  and 
over  this  Kingdom,  fuch  averfion  had  the  Defender,  even  fo  much  as  to 
live  under  their  power  ; much  lefs  to  comply  aftivcly  with  them  ; that 
after  IVorceJler  fight,  the  Defender  offered  to  Mr.  David  Dick,  if  he  could 
get  his  company,  or  the  company  of  any  other  noncll  Minifter,  that  he 
would  never  capitulate  with  any  Engljhmati,  fo  long  as  he  could  fubftft  in 
any  part  of  Scotland,  cither  in  his  lauds,  or  ifles  thereupon.  It  is  humbly 
craved  that  Mr.  David  Dick  may  be  examined.  Neither  did  the  Defender 
ever  capitulate  with  them,  i nAuguJl  1652;  having  before  that,  endea- 
voured all  that  in  him  lay,  to  have  perfuaded  thole  of  Athol,  Montc  'nh, 
and  others,  his  neighbours  in  the  Highlands  to  have  concurred  with  him, 
that  they  might  have  jointly  made  fome  probable  force,  for  refilling  the 
over-fpreading  power  of  the  Lifurpcr;  but  all  in  vain.  Likcwife,  long 
before  that  time,  the  whole  forces  and  ftrength  of  the  Kingdom  were  fur- 
rendered,  yea,  the  whole  Kingdom,  by  their  Deputies  and  Reprcfenta- 
tives  (who  met  at  Dalkeith,  with  the  Commiffioners  of  the  Parliament 
of  England,  fo  called)  was  forced  to  fubmit  to  their  power,  and  accept  the 
tender  of  the  Union  of  this  Nation  with  England,  proffered  by  them. 
Neither  did  he  at  the  faid  time,  in  Augufi  1652,  voluntarily  come  in, 
and  capitulate  with  the  faid  Enzlijh ; but  was  furpnzed.  (feveral  Re- 
giments of  their  forces,  horfe  and  foot,  having  fuddcnly  come  about  his 
houfc,  where  he  was  for  the  time  lying  deadly  fick)  as  can  he  teftified 
by  Dr.  Cunningham , who  was  with  him  for  the  time,  and  is  humbly 
craved  to  be  examined  thereon  As  alfo,  notwithstanding  the  laid 
furprizal,  and  the  Defender’s  condition,  though  they  threatened  (not- 
withftanding  his  ficknefs)  to  carry  him  away  prifoncr,  yet  all  their 
threatening  could  not  prevail  with  him,  but  ne  did  abfolutcly  refufe  to 
fubferibe  the  articles  firft  offered,  which  contained  the  tender  of  the 
union,  and  an  obiigement  upon  his  part  to  promote  the  fame,  and  the 
Government  as  then  cftablilhed,  and  to  live  peaceably ; yea,  filch  jea- 
loufy  had  they  of  the  Defender,  that  by  his  capitulation  he  was  pri- 
foncr upon  demand.  Neither  during  all  the  time  of  their  power  over  this 
Kingdom,  had  he  ever  any  favour  of  die  faid  Er.glijb,  but  was  always 
looked  upon  by  them  with  a moft  jealous  eye.  And  for  evidencing  hereof, 
the  Defender  humbly  craves,  that  there  be  a commiflion  granted  for 
examining  of  Lieutenant-Colonel  Utter,  (alien:  what  was  deponed  by 
Macnachtan,  and  feveral  others)  v:z.  of  the  Defender’s  fmall  affection 
to  the  Englijh , or  any  other  authority  but  the  King’s.  Likcwife,  it  is 
notorious  how  unjuflly  he  was  perfccurcd  before  the  Exchequer  lure 
for  the  time,  for  payment  of  4000 /.  Sterling,  .Hedged  to  be  due  for 
by-gone  feu-duties.  ‘This  being  the  Defender’s  true  cafe,  it  is  honed, 

G g i 'that 


for  High- Treafon. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


( 4i  i ) 28.  Proceedings  againft  the  Marquis  of  Argyle,  13  Car.  II.  (412) 

that  the  honourable  Court  of  Parliament  will  take  confideration  how  the  j particular  deeds  of  hoftility,  and  therefore  inept;  for  criminal  libelling 


Defender  flood  out  as  long  as  he  could,  till  he  was  prifoner ; and  wi.l  have 
a different  confideration  of  Subjects  sifting  under  the  lawful  Magi  ft  rate  in 
excrcife  of  his  authority  by  himfclf,  or  others  lawfully  conftituted  bv  him ; 
and  of  the  anions  under  cruel  ufurpation  and  tyranny,  the  lawful  Magis- 
trate being  forced,  for  his  own  fatety,  to  abandon  his  Dominions  and 
People  to  the  luft  and  oppreffion  of  the  unjuft  Ufurper  (who  was  maftcr 
not  only  of  their  fortunes  and  perfons,  but  their  lives  and  all  that  was  dear 
to  them);  and  had  for  a lone  time  detained  the  poffdlion  of  his  unjuft 
ufurpation,  and  devoured  the  lawful  Magiftrate.  Which  cafe  is  not  only 
differenced  by  all  who  write  on  that  fuhjofl,  but  alfb  Coke  in  the  third  part 
of  the  Inftitutes  of  the  Laws  of  England,  cap.  to.  anent  Treafon,  in  ex- 
pounding the  Statute  ot  the  25  Ediv.  III.  npon  the  words  of  the  Statute 
It  Rty , puts  fuch  a weight  upon  the  King's  being  in  poffrffion,  or  one  of 
the  fame,  that  he  exprefsly  affirms,  the  Statute  is  to  be  underftood  of  a 
King  regnant,  and  in  poffcffion  of  the  Crown  and  Kingdom  ; as  alfo,  that 
in  fuch  cafes,  a favourable  confideration  is  to  be  had  of  the  actions  of  a 
fubjeci,  who  was  particularly  noticed,  and  jealoufly  looked  upon  by  the 
Ulurper,  for  his  affe&ion  to  the  lawful  Magiftrate  and  his  Government. 
Ail  which  being  remitted  to  the  Commiffioncr  his  Grace,  and  the  honour- 
able Parliament  their  confideration,  he  now  comes  to  anfwcr  to  the  ele- 
venth article  : againft  which  eleventh  article,  and  all  the  members  there- 
of, as  libelled,  it  is  allcdgcd,  the  find  article  is  general,  not  condefcend- 
ingon  the  day  or  month,  nor  on  the  particular  year  of  God,  of  the  com- 
mitting of  the  deeds  therein  libelled,  but  only  alternative  in  anno  1653,  or 
1(154,  anJ  therefore  (as  has  been  oft  before  allcdgcd)  the  fame  is  inept, 
and  there  can  be  no  procefe  thereon.  2.  It  is  not  condefcended  on,  nor 
cleared,  which  of  the  Achs  of  Parliament  libelled  on  in  the  proportion, 
this  article,  and  leveral  members  thereof,  are  fubfumed ; and  therefore  it 
h ©bfcu'rc  and  general,  and  in  that  incertitude  the  Defender  has  reafon  to 
deny,  that  it  can  be  fublumcd  on  any  of  die  Lid  Ads  to  infer  the  faid 
crime  and  pain. 

As  to  that  which  is  firft  libelled  in  this  article,  That  the  Deftr.dtr  did  net 
rife  in  arms  with  the  Commijjiener  hi:  Grace,  and  the  Earl  of  Glencairn,  who 
wire  commiffioned  by.  his  Mayfly  ; the  Defender  repeats  the  two  exceptions 
..fotefaid,  againft  die  whole  article,  being  confident  this  cannot  be  fftbfum- 
cd  on  none  of  the  Ads  libelled  on.  And  further  alledgcs,  that  it  is  not 
relevantly  libelled,  to  infer  (vtl  minimum  culpam)  againft  the  Defender,  far 
lefs  fo  high  a crime,  except  it  were  libelled,  that  your  Lordlhip’s  com- 
miffion  had  been  fhewed  him,  nnd  he  required,  which  was  never  done. 
And  herein  he  may  refer  himlelf  to  die  Commiffioncr  his  Grace's  Decla- 
ration ; and  if  his  Grace  docs  not  remember,  that  the  Defender  fent  him 
word,  (hewing  his  defire  to  have  met  with  his  Grace,  and  to  have  fpoke 
with  him  about  the  bulinefs  ; but  had  never  the  honour  to  have  his  Grace’s 
anfwcr  or  appointment. 

2.  For  further  clearing,  that  his  not  joining,  except  he  bad  been  re- 
quired, is  no  crime,  it  is  evident  from  the  fourth  A£t  of  the  firft  Parlia- 
ment Jac.  1.  that  thofc  only  arc  punifiiablc,  who  do  not  affift  the  King’s 
lioll,  being  required  thereto.  And  Craig,  page  365,  fays,  that  bccaufc 
the  King  has  (o  many  Vaflals,  they  arc  not  obliged,  nor  cannot  be  pu- 
nifbed ; except  the  particular  pain  to  be  inflidlcd  upon  the  away-ftayer,  be 
particularly  exprefs’d  in  the  edift,  by  which  they  are  commanded  to  ap- 
pear. And  page  365,  lie  fays,  that  thofc  who  come  not,  being  warned  by 
an  ediift,  fliall  be  punifticd  ; and  page  37©,  lie  fays,  that  the  V affals  fhould 
not  be  obliged  to  appear  at  any  Inch  ferviccs,  except  they  be  defired  ; 
■which  commands  Hull  be  proved  by  his  Peers.  Theic  edicts  were  parti- 
cularly required  by  the  fundamental  Law,and  were  called  htri  bona,  which 
is  defined  by  Cujas,  to  be  the  calliug  and  citation  of  the  army,  and  is  Lb. 
3.  eap.  10.  quart,  leg.  franc,  to  be  the  punifliment  of  him  who  comes  not  to 
the  King’s  hoft.  When  he  is  called  : and  this  affertion  is  cleaily  proved  from 
Rague,  in  hi* Trcntrfe de'fur.  Reg.  bag.  53.  Likcwife  by  the  laid  ACt  of 
the  til  It  Parliament  of  King  fumes  1.  it  is  exprefsly  ordained,  that  thofc 
whodifobey  to  defend  the  Kingagainft  notorious  Rebels  fliall  be  challenged  : 

1.  If  they  be  required  by  the  King,  as  is  laid  ; 

2.  And  except  they  have  for  themfelvcs  reafonable  exeufes.  But  fureit 
is,  the  Defender  not  only  was  never  required,  as  has  been  alledged,  but 
there  were  even  pregnant  reafons,  as  he  humbly  conceives,  the  which  fccra- 
cd  very  probable  at  that  time.  Albeit  it  be  the  duty  of  all  his  Majcfty’s 
Oul'jcCts,  to  rife  for  his  Majcfty’s  Intereft,  in  oppofition  to  Ufurpcrs ; yet 
it  was  not  fealor.ablc,  as  affairs  then  flood,  till  either  they  had  been  de- 
feated by  fca  in  the  engagement,  that  they  then  had  with  Holland,  (where- 
by both  the  forces  might  have  been  diverted,  and  the  tranfportacion  of 
Victuals  and  Ammunition  fiom  England,  h eland,  and  the  parts  of  Scotland 
under  their  command,  and  their  army  in  Scotland,  might  have  been  inter- 
cludcd  ;)  or  that  Spain  and  France  had  concluded  that  peace,  whereof  there 
was  then  fever-1  reports  : and  thereupon  his  Majcfty’s  luhjccis  in  Scotland 
might  have  had  hopes  of  fomc  probable  affiftance  in  the  undertakings  in  bis 
-Majefty’s  fcrvice;  or  that  divilion,  and,  in  confcquence,  confufion,  had 
fallen  out  in  the  Englijh  army  amongft  themfelvcs  ; whereof  there  feemed 
to  be  but  little  hope,  lo  long  as  the  appearance  for  his  Majcfty  fhouidmeet 
them  as  againft  a common  enemy,  as  it  was.  Like  5s  it  w ould  be  thought 
it  fhould  have  no  other  effect  ; and  as  in  effect  the  event  proved,  dial  that 
army  never  divided  till  they  had  no  common  enemy,  againft  whom  mu- 
tual prefervation  doth  neccllitate  a mutual  concourlc,  but  all  at  amity  one 
tvith  another.  And  albeit  a particular  command  hjd  not  been  abfolutely 
nceeflary,  (if  his  Majcfty  had  been  there  in  perfon ) yet  in  a juncture  of 
time,  wherein  fuch  a war  was  improbable  for  many  ftate  reafons  (which 
induces  the  Defender  to  believe,  that  there  was  no  commiffion  granted  at 
that  time),  which  preemptions  excufant  a dob ; and  without  dole  (as  has 
been  faid  formerly)  there  can  be  no  crime.  And  though  he  had  been  re- 
quired, yet  could  not  have  been  punifhed  for  his  not  obeying,  feeing  in 
effect  he  was  the  enemies  prifoncr  upon  demand. 

But  this  is  conceived  only  to  be  libelled  as  an  aggravation  of  what  fol- 
lowed, which  is.  That  he  joined  in  open  hflilhy  with  the  Ufurper’ s fori  es,  ef- 
peaolly  wiib  tie  Colonels  Overton  and  Twificton,  at  tat  leajl  Cobbct  and 
Twifleton,  at  the  leajl  Twilleton,  when  he  was  in  the  Highlands , and  in  cp- 
pcftlim  to  the  faid  Earls. 

It  is  anlwcred,  1.  This  member  is  general,  not  condcfcending  upon  the 


ought  to  be  moil  clear,  as  is  affirmed  by  Damhaud , cap.  30.  prax.  urost. 
Hum.  4.  and  fhould  contain  all  the  qualities  of  the  crime  alledged  commit- 
ted. And  as  to  the  alternative,  that  he  joined  with  one  or  other  of  them; 
it  is  moft  lax  and  obfeure,  and  therefore  in  that  alfo  this  Dictay  is  inept. 
And  for  the  alternative  added  (at  the  leaft  he  gave  counfcl)  non  rAcvst  fbe- 
caufc  general ),  except  the  counfcl  were  condcfccndeJ  on,  and  that  it  were 
fuch  as  might  fall  under  the  Acls  libelled  on  ; and  themoft  that  can  be  al- 
ledged, if  the  time  were  condefeendid  on  of  his  alledged  joining,  is,  that 
he  was  in  company  (it  may  be)  with  Twifleton ; and  if  it  was,  lie  was  on- 
ly going  along  with  him  to  General  Monk  (being  fent  for  by  him,  and 
that  when  the  Earl  of  Glencairn  was  under  treaty  with  him  ; if  not  after  the 
treaty  was  concluded,  which  he  conceives  will  not  be  denied),  and  the  De- 
fender being  their  prifoner  upon  demand,  by  his  capitulation  with  Major- 
General  Dean. 

It  is  alledged  firft,  that  a prifoner  ftrould  go  in  company  (being  com- 
manded) witn,  and  tothofe  whofc  prifoner  he  is,  is  nothing  line  a crime. 

2.  Though  that  had  not  been,  yet  he  alledgcs  in  anfwcr  to  tliat  mem- 
ber of  the  alternative,  anent  lus  fumifhing  of  leveral  pieces  of  great  can- 
non to  dlured.  Governor  of  Air , vis..  I hat  the  Defender  and  all  that  was 
his,  or  in  his  pofi’effion,  being  under  the  abfolute  power  of  the  Ulurper, 
they  might  command  him  to  go,  or  call  him  where  they  wouid,  with 
whom  to  go  along,  or  to  bring  whatever  he  had  to  them,  had  it  been  on 
his  back,  had  he  been  able  to  carry  it : and  that  cannot  be  imputed  to  hint 
for  any  crime  (otherwifc  who  fliould  be  innocent)  when  fubdned ; mull 
they  not  give  to  their  enemy  of  their  goods,  whatever  lie  w ll  have  ? And 
who  in  Scotland  fhould  be  innocent?  Behoved  not  all  to  bring  them  ; that 
is,  in  effeiil,  did  they  not  take  what  they  plcafed  f B.it  as  for  voluntary  go- 
ing, or  joining  in  action  with  Twifleton,  or  any  of  the  others  named  in 
their  fervicc,  the  Defender  abfolutely  doilies  the  fame. 

hem , For  his  taking  and  relieving  prifoners,  non  re/evat , except  the  pri- 
foner was  fpccially  coiulefcendcd  on  : fpccially  relieving  of  prifoners  is  not 
relevant  to  infer  any  crime,  but  on  the  contrary  is  a good  office  to  the  per- 
fons and  parties  ; except  it  is  libelled  that  he,  as  an  Officer  under  the  Eng - 
lifh  fcrvice,  took  and  relieve:.'  prifoners,  which  can  never  be  made  appear, 
whatever  the  fame  might  import.  Rv  - Until  is,  the  Defender  meddled 
with  no  fuch  things ; and  the  Dcicnder  fliall  truly  relate  the  point  of  fad 
which  he  conceive*  hereby  to  be  meant,  which  is  as  follows  : The  D fen- 
der hearing  that  his  Ifle  and  County  of  Rojhaith  was  pillaged,  and  going 
up  the  river  Clyde,  the  boat  wherein  he  Was  being  followed  by  another 
boat ; and  the  Defender  having  aiked  what  they  were  ? they  alledged  they 
did  belong  to  the  Earl  o Glencairn,  hut  could  fftew  no  warrant ; and  there- 
upon the  Defender  having  fomc  fufpicion  that  they  were  rather  robbers, 
than  foldiers  belonging  to  the  Earl  ;and  fearing  that  General  Monk,  whom 
the  Defender  was  then  going  to,  and  whom  he  had  never  fecn  till  that 
time,  mi^ht  get  none*  thereof,  and  make  ufe  of  the  fame  as  a fnare  j the 
Defender  advifed  them  to  fecure  their  money  and  arms  in  the  hands  of  one 
of  his  fervants,  upon  afiu.-auce  that  the  fame  fliould  be  delivered  to  them, 
after  he  fliould  be  certified  what  they  were;  and  thereafter  recommended 
them  (fearing  to  incur  the  danger  of  a private  prifoul  to  the  Garrifbn  of 
Dumbarton , not  under  tb . notion  of  foldicrs  under  the  Earl  of  Glencairn,  but 
as  common  Dclinqu:  s for  injury  done  to  the  Country.  AnJ  at  hi*  re- 
turn after  a few  days  . Tg  tender  that  they  fliould  incur  no  danger)  pro- 
cured their  relcafemci.i,  and  their  names  were  never  enrolled  as  prifoners 
to  be  exchanged  ; and  according  to  his  promife,  he  caufcd  to  be  re-deli- 
vered their  money  and  arms. 

As  to  the  following  member  of  that  article,  viz.  Tint!  the  Defender  took  pay 
from  the  Ufurpcrs,  for  a company  e f Scots  under  than,  and  in  their  f.ivtee  : 

Adhering  to  the  feveral  exceptions  againft  the  relevancy  of  tlie'p^opoft- 
tions  of  the  Di'.tav,  and  exceptions  againft  this  whole  article,  irtthe  begin- 
ning of  the  anfwcr  thereto;  fpccially  that  it  is  not  comlcfcended,  under 
which  of  the  Acts  libelled  on  this  member  is  fubfiimcJ,  till  which  he  done, 
the  Defender  a*  reafon  to  deny  that  it  falls  under  any  of  them.  Neither 
is  it  relevantly  libelled,  to  infer  any  crime,  uhlefs  it  had  been  libelled, 
that  the  Defender,  having  commiffion  for  that  pretended  Company  for  the 
Englijh  fervicc  at  that  time,  had  levied  that  company,  or  enrolled  their 
names  as  a formed  company,  under  the  Englijh  and  their  Regiments,  and 
engaged  them  to  the  Commonwealth  and  their  fervicc;  becaufc  thefe  are 
1 required  in  a foldier  in  any  fcrvice. 

1.  That  he  be  rilatus  in  r.umrros , that  is  to  fay,  inrolled,  per  lex  cod.  42. 

T.  de  Tift,  milit. 

2.  Ut  preftel  Sacrementum,  that  is,  that  they  gave  the  oath,  ex  mi  lit.  1 1. 
F.  tod.  id  Veget.  2.  cap.  t>.  c-r  that  tne  Defender  had  imployed  them  in  the 
Englijh  military  fervicc,  or  in  execution  of  their  orders,  all  which  the  Dr- 
Icnder  abfolutely  denies;  they  never  having  been  inrolled,  given  any  oath 
or  engagement,  or  imployed  in  their  fcrvice,  as  is  faid. 

But  cn  the  contrary,  and  the  truth  is,  there  ufed  to  lie  in  the  faid  fhire, 
and  all  ocher  places  in  the  Highlands  in  broken  times,  watches  to  keep  off 
depredations,  mafterful  reifs,  and  other  oppreffions  amongft  the  country 
people  themfelvcs  and  their  neighbours  in  fuch  time..  And  accordingly, 
in  the  year  of  God  1653,  or  thereabout,  the  fhire  of  Argyle  not  being  able 
toentertain  their  watch,  and  pay  cefsalfo,  (not  being  as  yet  well  planted 
after  the  burning)  General  Mm':  was  prevailed  with,  to  help  to  entertain 
the  faid  watch  (like  as  at  the  fame  time,  alfo  feveral  other  (hires  bordering 
upon  the  Highlands,  as  Inverr.efs , Perth  fhire,  Aberdeen  fhire.  Sterling,  Dum- 
barton, all  of  them  had  w.  tches  at  the  laid  times,  and  allowance  therefore 
from  General  Monk),  u , within  two  months  did  withdraw  the  faid  allow- 
ance from  the  faid  watch  of  Argyltjbirt,  becaufe  they  refufed  to  engage 
againft  thofe  that  were  rhen  in  the  hills,  under  the  Defender’s  fan  and 
others,  whom  the  Lid  General  Monk  alfo  alledged  they  favoured  ; anil 
thereupon  withdrew  life  help  and  allowance  for  the  faid  watch,  and  fpake 
of  the  Defenderwh.it  hi*  Grace  pleafeJ. 

And  to  evince  that  tills  was  nothing  but  a watch,  the  men  were  not  in  a 
formed  company,  but  feveral  Gentlemen  in  the  fhire  bad  the  ordering  of  fe- 
vcral  numbers  of  them  at  conv  nientand  needful  places  of  the  ihire,  with 
1 proportionable  entertainment,  -nd  without  fubo.  . ■ inn  as  ordinary  fol- 
I diets  ; all  which  is  notorious,  and,  if  need  be,  th  D nder  offers  to  prove. 
| And  the  Duke  of  Albemarle  it  is  hoped  will  remember,  how  much  offended 

be 
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he  was,  that  the  Defender  woulj  not  engage  the  (uni  watch  againft  the  | fore  imperii  videamus  nunc tqfiquam  longa  pojpjfionevtlpaciojus  r.aSu:  ijl\  ft* 
laid  Lord  Lome  and  his  parties ; and  what  prejudice  he  did  fiill  entertain  quamdiu  dura t in  juflec  poffidend*  caufa , if  qu-.dem  dum  pojjidet  a 3m  imterii 
againft  the  Defender  upon  the  faid  publick  account.  As  alfo  Colonel  Re-  quot  extreet  vim  habere po/funt  obiigandi , non  ex ipjius  jure , quod  nullum, fed e.t 

her!  Liiburr.,  when  the  Lord  La  ne  and  Ktnmurt  went  to  Kentyre  in  the  year  e»  quad otnnino  prcbnbile jit,  eum  qui  jus  imperandi  habit  Jive  ejt  Popuius  ipft , 

1653,  the  faid  Li  lb  urn,  immediately  upon  the  notice  thereof,  having  come  five  Rex,  five  Senatus,  ft  metlie  interim  rata  tjfe  qua  impsrat  quam  leg:  cut 
witn  a conlidcrable  party  of  the  Englijh  army  to  Dumbarton  ; and  fent  to  fub  - tali  fummam  induei  confuficnem.  And  Leffi.s,  who  is  one  of  the 
the  Defender  to  meet  h;m,  and  to  go  along  with  him  in  dr  gyle  towards  Authors  Grot  hitches  upon  the  place,  fays,  in  the  pace  cited,  viz.  Lib.  1. 
Kentyre ; if  the  faid  Colonel  does  not  know  and  pcrfc&ly  remember',  that  dt  JufiitiaU  Jure,  cap.  29.  dub.  q.  F.  37.  That  Tyra-m  ufi.rpaticne  petrj- 
thc  Defender  fhunned  the  meeting,  and  would  not  go ; whereupon  he  rc-  tads  mondatis  obtemperandum  pr-pter  be/.um  commune ; which  is,  that  the  Tv- 

turned  back  with  the  forces,  after  he  was  at  the  length  of  Lotblemond ; rant  and  Ufurper  is  to  be  obeyed,  even  from  the  law  of  nature,  for  tijo 

whereupon  the  Defender  humbly  craves  that  he  may  be  urged  to  declare.  publick  good,  in  fucha  (late  of  affairs  ; and  adds,  aliaqitt  etr.nia  tjfer.t  plena 

Asalfo  that  the  Countefs  of  Balcarras  may  be  examined,  if  the  Defender  latrocihiis  hf furils ; that  is,  ad  would  be  full  of  robberies,  thefts  and  confu  - 

did  not  affift  her  and  her  hufband,  in  their  paffige  through  Argylcjhire,  as  B011,  in  that  Bate  of  affairs,  bccaufc  of  the  U fur  pec's  force  the  ufeof  ho 
they  were  going  to  a meeting  at  Pinlarig  for  the  bufinefs  in  the  hills,  in  the  other  Government  can  be  had.  So  that  the  neceffity  of  thebchefit  of  Go- 

year  1653.  Neither  can  it  be  allcdged,  that  the  Defender  or  any  of  his  vernment  for  the  good  of  the  fubjedfs  or  common-wealth,  efpecially  in 

people  did  the  lcaft  prejudice  to  any  perfon  or  party  that  profeffed  to  be  for  what  relates  ad  reipubline fiatum,  in  things  neceflary  for  the  Handing  of 
his  Majefty’s  fcrvicc  ; albeit  if  he  had  been  fo  difpofed,  he  had,  and  might  the  common-wealth,  or  to  evite  the  ruin  thereof;  and  the  interpretative 
have  had  fevcral  opportunities  to  have  done  the  fame.  . and  prefumed  Confent  thereupon  of  the  Prince,  who  has  the  ri^ht  to  the 

A:  for  the  member  following.  That  the  Defender  tailed  the  aPings  of  his  authority  which  the  U furper  has  tifurped,  but  is  excluded  by  the  U fur  per 

Mjjlys  forces  again/I  the  Ufurper.  rebellion  : from  benefitingthe  fubjedts  by  it  himfe  f for  the  time,  are  the  two  grounds 

It  is  moil  general,  neither  condefcending  on  time  nor  place,  and  there-  whereupon  the  making  ufc  of  the  power  now  in  the  hands  of  the  tl furper 

fore  irrelevant  and  inept ; but  when  condcfcendcd  on,  he  nothing  doubts,  is  founded,  as  is  faid.  Whereupon  it  is  fubfuined,  that  in  our  cafe  the 

hut  that  it  fh.iil  appear  he  fpokc  no  fuch  things,  nor  had  he  ever  any  fuch  Invader  and  Ufurper  Oliver  having  violently  taken  uporf  him  the  power, 
conflrudlion  thereof.  after  he  had  put  his  and  our  Sovereign  from  the  pufieffion  thereof,  oppreffed 

As  to  the  1 aft  deed  in  the  faid  article.  That  the  Defender  in  anno  1654  j by  his  armed  force  this  Nation,  and  amongft  others  the  defender ; and  Oii- 
toak  upon  him  power  t?  bring  off  fuch  as  were  in  that  ftrvice,  and  to  give  rmf-  ver  having  kept  the  poffeflion  ail  his  lime,  and  Richard  continuing  the 

font  therefore,  and  particularly  to  John  Macdowgall : lame,  the  benefit  of  that  power,  which  now  he  had  ufurp-ed,  ahd  whereof 

It  is  general,  neither  condefeended  on  time  nor  perfon  brought  off,  and  he  was  in  poffeflion,  was,  as  always  it  is,  fo  neceflary  for  the  ftapd  !tg  of 

therefore  inept  and  irrelevant.  And  if  it  be  meant  only  of  the  perfon  named,  the  common-wealth,  that  without  it  men  become  but  as  fifh  in  the  fca, 

viz.  john  Macdcnugail  of  Dumolich  1 it  will  never  be  made  out  that  he  was  the  Idler  a prey  to  the  opprcfHon  of  the  great : but  efpecially,  the  faid  Ri- 
ta that  fervice,  when  the  Commiffioner  his  Grace  and  the  Earl  of  Glen-  chard  having  called  a pretended  Parliament,  and  commanded  the  Shires  to 
cairn  were  in  the  held  ; nor  that  there  ever  was  a remtffion  granted  by  the  fend  Commiffioners  thereto.  Meetings  and  Reprel'entatives  of  the  Na- 
Defcnder  to  him,  or  any  other, -in  relation  to  that  fervice.  tion,  as  they  are  of  great  ufe  at  any  Time,  for  treating  common  affairs  of 

As  to  the  twelfth  article  and  firft  member  thereof,  anent  the  Defender’s  common  confent,  fo  tranfcendently  at  that  time,  for  moderating  the  arbi- 

ccuntenuncing  and  tijji/iing,  by  hit  perjonnl prefence,  the  tyrannical  and  treafon-  trary  tyranny  of  a Ufurper  ; and  that  not  being  able  to  e.vpugn  his  forcef 

able  Proclamation  e/'Richurd  the  Ufurper  and  Protector  of  bis  Majtjly  s do-  they  might  by  ftrength  of  common-counfel  overcome  and  per  fund*  his 
minims,  at  the  Market- Croft  of  Edinburgh  and  Dumbarton  : reafonto  things  abfolutely  neceflary  for  the  fubfiflence,  at  lcaft  for  the  pre- 

Thc  Defender  is  fo  notorioufly  innocent  of  this  member  of  the  article,  venting  the  ruin  of  the  whole  body  of  the  Kingdom,  and  of  his  Majefty’s 

that  he  might  w th  much  confidence  (in  place  of  all  other  defence)  fimply  Lieges  therein:  as  was  the  flopping  that  mifcrable  union,  which  the  dc-v 

deny  it.  But  he  will  do  no  raorefor  defence  and  clearing  of  his  innocency,  fender  knew  that  it  would  be,  as  it  had  been  before,  at  even  other  Farlia- 

than  where  tic  is  to  propone  his  defence  of  alibi,  that  there  month  and  day  ments,  fo,  at  that,  ftrongiy  attempted,  as  indeed  thereafter  it  was.  Which 

mud  be  condefeended  on,  whereof  none  is  condcfcendcd  on  in  this  mem-  union  was  that  vortex  wherein  our  Religion,  our  ancient  Government, 
her  of  the  article;  and  till  this  be  condefeended  on,  it  is  inept,  and  the  monnrchick  in  his  Majefty’s  perfon  and  family,  and  the  intereftof  the  no- 
Dcf.-nder  ought  to  be  affoilzictl  therefrom.  But  the  days  of  the  faid  Procia-  bility  and  our  liberties  were  wholly  fwallow-d  up;  and  under  pretext  of 
mation  at  Edinburgh  and  Dumbarton  being  condefeended  on  ; the  Defender  being  united,  wc  were  really  en (laved  to  that  pretended  Common-wealth, 
offers  him  to  prove,  that  during  tltefe  days  he  was  alibi , and  neither  at  the  The  caftng,  if  they  could  not  perfuade  him  to  the  taking  off  of  the  main- 
city  of  Edinburgh  nor  Dumbarton  all  thefe  days.  tenancc  and  ccfs,  (which  upon  Scotland  was  ilx  tuple  more  than  the  propos- 

es to  the  fccond  member,  anent  the  Defender's  procuring  bimftlf  elePed  a tion  of  England,  and  in  itfelf  fo  heavy,  with  the  excite  and  other  publick 
Commijfiener  for  the  Jhireof  Aberdeen;  and  accepting  a Commiffim  from  them,  burthens  laid  by  the  Ufurper  on  it,  that  more  was  ex. -lifted  in  one  month, 
to  Riciiaid'r  pretended  Parliament , and  fitting  and  voting  therein  as  a Member  than  his  Majefty’s  royal  PredecefLrs  would  have  impofed  or  taken  of  tax- 
tf  bis  pretended  Houfe  of  Commons  ; acion  far  an  age,  fo  that  the  Country  could  not  fubfift  Under  it;)  as  alfo 

That  the  Englijh  ufurpation  was  on#  of  the  mod  horrid  ufurpations  that  taking  off  fome  of  the  forces  under  which  wc  were  kept  in  bondage,  if 
ever  has  been  in  Europe , againft  all  divine  and  human  Law,  againft  the  that  at  lcaft  could  have  been  obtained  : The  preyentionof  the  alteration  and 
moll  uncontrovertcd  riAit  of  the  mod  illuftrious  of  Kings,  our  dread  So-  change  of  our  whole  laws,  which  was  vehemently  threatened,  yea,  and  in 
vercign,  and  his  mod  Royal  Father  of  eternal,  glorious  memory,  which  general  the  confounding,  and,  dole  opiino,  circumventing  and  defeating 
none  of  common  fenfe  or  honefty  will  controvert.  Next,  the  faid  Ufurp-  of  the  counfels,  by  which  the  event  proved,  it  was  more  hopeful  and  cafy  t.» 
ers  having  nothing  but  an  unparalleled,  unjuft  detention  of  that  power,  overcome  that  force,  than  by  might  or  power.  And  as  the  liberty  of  the 
whereuntono  mannerof  way  they  had  the  leaft  right  to,  or  any  title  what-  eledlion  of  the  members  in  England,  at  the  time  of  Richard’s  Parliament, 
foever ; but  in  place  of  a title,  armed  violence  and  force : the  oniy  mean  made  it  ferviceable  to  his  Majefty  in  it,  and  hopeful  to  all  his  Majefty  5 
(for  title  they  had  none)  whereby  they  both  dtfaPo  attained,  and  violently  friends  and  loyal  fuhjc&s,  fo  was  it  nb  ftnal!  encouragement  to  the  dc- 
c ined  that  poffeflion  unjullly,  of  that  power  whereof  the  only  right  fender  to  go  there  for  the  feme  end  : And  at  the  meeting  in  the  Committee 
v .. - . ati  i polleflion  ought  to  have  been  our  dread  Sovereign’s  : Whofoever  of  Scots  affairs,  and  (everal  other  meetings,  when  they  were  upon  the  do- 
' ■ .-ms,  counfcl,  or  otherways,  aided  or  abetted  that  armed  force,  in  eita-  bate  of  the  faid  union,  the  defender,  on  purpofe  to  flop  the  fame,  did  pro- 
hiili  .rig  de  faPo , of  the  power  in  the  perfons  of  the  rr.onfters  of  tnen,  and  pone,  that  there  could  be  no  union,  except  it  were  agreed,  that  wc  might 

fo  in  letting  up  of  that  abominable  ufurpation  ; that  he  is  guilty  of  the  enjoy  our  Religion  in  Scotland  without  alteration,  as  it  was  eftablifticd  by 

higbeft  Treafon*  is  heartily  acknowledged.  But  the  bfurpers  having  our  own  laws:  and  that  we  might  be  ruled  and  judged  according  to  the 
neafonably  rhruft  their  and  our  Sovereign,  his  Majefty,  from  all  poffcffion  fame  laws,  and  except  our  ccfs  were  proportioned  according  to  the: is  in 
of  his  ju  right,  anJ  having  taken  upon  them  the  lupreme  power  ; and  En  land.  All  which  concerns  the  defender  knew  would  never  be  grant- 
being  poffeffcd  (though  moft  unjuftly)  yet  mod  peaceably  therein,  and  kec,  - cd,  and  were  indeed  fo  utterly  improbable  at  that  time,  that  the  propofitiort 

ing  the  fame  by  force,  as  they  had  taken  it;  the  cafe  then  became  moll  thereof  was  conftrued  for  no  other  end,  than  for  the  end  aforefuid,  to  ftop 

Angular,  as  to  what  the  poor  opprefled  lubjccts  under  their  force  might  the  faid  union  : likcwife  it  did  fo  well  fuccced,  as  in  effect  it  did  obftrudt 
do,  hoc  rerum  fiatu  pqfito,  in  this  ftate  of  affairs,  wherein  the  Ufurper  had  ir$  as  the  fevcral  perfons  of  quality  that  were  prefent  can,  and,  if  need  be, 
treafonably  put  them.  Luci'amd,  a moft  acute  Juris  ConJ'uit.  Eeciog.  6.  will  declare.  And  at  that  meeting,  the  aiftings  and  ufurpation  of  the 
immbran.  in  L.  3.  dt  Officii s prater um  obferves,  learnedly,  that  DifiinPio  Ufurper  Oliver,  and  the  oppreflions  of  that  army  were  of  purpofe  much 
fieri  debet  inter  perfinum  ejus  qni  Magijiratum  gerit  (eum  tamm  jus  ad  Ma-  called  in  queftion  to  make  that  government  and  them  odious,  which  ac- 
gijlratum  mn  habeas)  (J  ipfum  Magtjfratum  quern  gejjerit ; perfena  enim  ejus  cordingly  happily  followed;  and  fuch  a breach  and  confofion  amongft 

ejl  privata , hi:  publicus ; <Ji  in publicis  non  tanta  ptrfonea  quam  utilitatis  hie  them  was  made,  that  their  affairs  thereafter  could  never  come  to  any  coii- 
puidicic  hubenia  ejl  ratio,  ut  enim  lutein,  ait  Cicer:,  p.  i.Ojfic.  Sic  pro  urato  ftftcncy,  which  made  conflderably  and  evidently  a way  to  his  M ejt  fly’s 
reipub.  ad utilitatem  eorum  qui  ccmmijfi  funt , non  ad eorum  qnibtit  commiffa  gt-  happy  and  glorious  Reftauration.  To  all  which  joining,  that  the  call  and 
1 renda  ejl,  if  fiipientes  defiuiunt  nihil aliud  ejfe  imperiurn  t.ift  curam  rei  a'i-  command  of  the  armed  force  has  parentis  neceffitatem,  a neceffity  of  obeying 

1 emc,  ut  ail  An.mianus  iharcellinus  lib.  iq.  that  is,  ipjius  reipub.  So  Luck-  lying  upon  perfons  under  their  power ; it  wiil  follow  from  what  is  al ’.edged 

ic.ma  dillinguifties  betwixt  the  perfon  of  him  who  unjuftly  de  faPo  attains  out  of  thefe  above-cited  Authors,  founded  ftrongiy  on  rcafon,  the  defesider 
1 the  Magiftracy  (whofe  perfon  is  fiill  but  in  effedt  private,  and  in  the  cafe  in  that  date  of  affairs  had  neceffity  and  fome  obligation  to  go  and  efijy 
of  ufurpation,  a Traitor),  and  the  Magiftracy  which  he  carries,  which  is  what  could  be  done  by  counfel,  wifdom  and  prudence,  fincc  now  there 
publick.  was  no  ftrength  nor  might  left,  effectuate  for  the  Handing ; at  lcaft,  to 

evite  the  ruin  of  the  Country,  in  the  particulars  above-mentioned,  and 
Likcwife,  it  fhould  be  diftinguiftied  betwixt  adts  concurring  with  the  others  of  that  nature;  at  leaft,  the  defender,  as  all  of  us,  was  under  their 

Ufurper,  transferring  de  faPo  in  his  perfon  the  power  he  ulurps,  (which  force  ; and  for  exiting  of  his  owti  and  the  Country’s  rnin,  habuit  parentis 

are  rreafonable  againft  the  lawful  Sovereign)  and  a£ls,  whereby  the  op-  neceffitatem:  and  by  confequence  there  was  no  dcftgn  of  treafon  therein, 

preffed  fubjc&s  make  ufe  of  the  power  now  ufurped;  wherein  the  utility,  but  by  the  contrary  moft  loyal  intentions,  upon  good  ground  of  hop.-,  and 

not  of  the  Ufurper,  butof  the  fubjetts,  is  refpecled,  as  Lucklama  obferres,  very  probable  appearance.  And  therefore  it  is  hoped  the  Coramifli  vner’s 

ubi  fup.  And  then  Grotius,  lib.  1.  dr  Jure  belli  if  pads,  cap.  4.  t urn.  15.  Grace  and  the  Eftates  of  Parliament  will  not  find  this  member  relevant 

fpeaking  de  invafire  imperii,  of  an  unjuft  invader,  while  his  poffcffion  rc-  ro  infer  fo  high  a crime  againft  the  dcfctidef  ; hoc  jr.axime  Gtter.io,  that  be- 

mains  unjuft,  fays,  the  acl  of  power  is  binding  for  the  good  of  the  Com-  fide  publick  ends,  it  was  even  a neceflary  felf- prefervati ve  aft ; for  the 

monweal ; and  becaute  it  is  probable  the  lawful  Governor’s  will  is,  rather  Defender  had  foveral  other  things  of  perfonal  intereft  ; as  that  they  had  or- 

the  Ufurper’s  command  Ihould  be  obeyed,  or  take  cffeift,  than  that  Laws  dained  him  to  pay  to  them  about  jcool.Jlerling,  foralledged  Feu-duties,  and 

and  Judgments  Ihouid  fall  in  confufiun  -in  their  terms ; Rjlat  ut  de  inva-  in  time  coming  fo  much*  dial  both  joined,  hewasnot  able  to  bear,  and  it  need 

be, 
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be,  it  isoflcred  tobe  proved,  and  that  he  was  moft  rigoroufly  perfecuted  for 
the  fame  ; not  only  thrcatning  to  ufe  real  execution  againft  hisEftate,  but 
alfo  to  imprifon  his  perfon. 

For  eviting  whereof,  he  was  behoved  to  go  at  that  time  to  London,  and 
could  not  have  his  perfon  fecured  from  arrcftments  there,  but  by  going  in 
commiflion  : And  it  is  known  that  his  Majcfty  is  fo  gracious,  as  in  not  a 
few,  to  cxcufe  what  they  did  of  that  nature,  to  cvite  though  but  their  own 
perfonal  ruin,  not  imputing  it  to  unfaithfulnefs  in  them  at  fuch  a time; 
according  to  whofe  glorious  and  imitable  example,  it  is  with  much  con- 
fidence hoped,  that  the  Commiffioncr’s  Grace,  and  honourable  Eftates  of 
Parliament,  will  have  a favourable  conftru&ion  of  what  the  defender  did  in 
that  particular,  being  ncceifitated  thereto  both  for  publick  and  private 
intercil ; without  any  deceit  or  fraud,  either  in  the  intention  or  event, 
there  being  nothing  at  that  time,  while  the  defender  was  there,  done,  for 
confirming  the  ufurpation,  or  excluding  his  Majefty’s  Intercft. 

Likcv/ife  it  may  appear,  that  it  was  only  the  concourfe  both  of  publick 
and  private  interefts  and  neceffitics  aforefaid,  that  moved  the  defender  to 
go  at  that  time  ; becaufe,  though  he  was  defired  oft-times  before  to  go,  yet 
he  ftill  refufed  till  then  : He  was  one  of  the  laft  that  went  to  that,  being  , 
the  veiy  lift  pretended  Parliament  under  their  power;  not  till  long  after  ! 
that  commiffioncrs  had  gone  for  the  Nation  for  feveral  years,  and  that  all 
had  fubmitted  to  their  conftitutions,  and  were  of  neccflity  made  ufe  of  as 
laws  for  the  time. 

As  for  the  aggravations  of  this  member,  and  to  the  firft,  Thatbecaufc 
of  the  defendant’s  nobility,  he  was  incapable  to  have  been  defied,  at  leaft 
might  have  refufed : 

ltisanfwered,That  it  is  notorious,nobility  was  not  then  refpected  at  all, 
nor  was  any  ground  of  cxcufe,  the  meetings  to  the  ele&ions  being  com- 
manded to  all,  as  heretofore  (and  fo  noblemen  and  others  heretofore  met 
promifeuoufly  through  all  the  Nation)  as  is  notorioufly  to  all  known. 

Ar.d  whereas  it  is  libelled.  That  he  had  not  his  rcfidence  within  the 
Shire  ; it  ought  to  be  repelled  as  irrelevant,  becaufe  it  is  true,  and  was 
known  to  the  Ufurpers,  and  their  Minifters  and  underlings,  that  he  had 
land  within  the  find  Shire,  and  that  confiderable.  So  that  he  could  not 
decline  the  faid  employment  without  prejudice,  the  will  and  lull  of  the 
Ufurpcr  at  that  time  being  uncontroulable,  and  tied  to  no  rules  of  law  or 
juftice. 

And  whereas  it  is  inferred,  That  fitting  and  voting  in  that  pretended 
Parliament,  he  acknowledged  his  Majefty’s  power  and  intcreft  to  be  in 
the  Ufurper’s  perfon  : It  is  anfwered, 

1.  He  acknowledged  the  fame  no  otherwife  but  as  all  the  kingdomdid, 
to  wit,  dt  faP.o,  for  dt  fa&lo  the  Ufurpcr  had  taken  or  polfefs’d  himfelf  of 
the  power ; as  his  Majcfty  is  plcafed  to  fpeak  of  it  in  his  proclamation 
anent  commerce  with  Portugal,  in  Ofiober  laft,  and  had  obtained  the  fame 
for  along  time:  But  neither  the  defender,  nor  any  other  loyal  fubjedt,  ever 
did,  or  will  acknowledge,  that  dt  jurt  the  fame  belonged  to  him,  or  that  he 
had  any  juft  right  or  lawful  title  thereto  : as  alfo  Lejftus  fays  in  the  above- 
written  place,  fpeakingof  them  that  feek  from  Ufurpers  that  ufe  of  Go- 
vernment ; whereunto,  he  fays,  they  are  holden  in  and  obliged,  once 
taking  on  them  the  Government,  (though  finfully  and  unlawfully)  they 
feek  the  benefit  of  it,  fays  he,  not  abfolutely,  but  under  a tacit  condition, 
viz.  if  the  Ufurpers  will  take  upon  them  the  Government;  Pitunt , fays 
he,  fub  tacita  quadam  condition,  ft  vtlit  ft  pro  principe  gtrert ; fpeaking  of 
the  Ufurpcr.  And  that  the  Ufurper  would  not  give  the  ufe  of  the  power 
he  had  taken  upon  him,  but  in  the  way  he  pleafed,  was  his  crime,  which 
he  continued  during  his  ufurpation.  In  refpeft  of  all  which,  it  is  humbly 
craved,  that  the  defender  may  be  affoilzicd  from  the  crime  of  trcafon.libel- 
lcd  thereupon. 

Like  as  for  the  defender’s  further  clearing  in  this  particular,  it  is  hum- 
bly defired,  that  certain  minifters  and  others  above  exception,  whom  the 
defender  fhall  condefcend  on,  may  be  examined,  if  after  his  return  from 
England,  in  anno  1658,  he  did  not  exprefs  with  great  joy  his  hopes,  that 
bufinefs  in  England  did  tend  toward  his  Majefty’s  advantage. 

Ittni,  That  a commiflion  be  direfted  for  examining  Sir  Anthony  Ajhlty 
Ctwper,  and  feveral  other  Englijhmen  above  all  exception  ; how  the  de- 
fender exprefs’d  himfelf  in  private  anent  his  difaffeftion  to  that  ufurpation, 
during  his  being  there  the  Dine  of  the  faid  Parliament,  even  though  to  his 
very  great  hazard  at  that  time. 

Item,  That  certain  perfons,  upon  whofe  names  alfo  he  fhall  condefcend, 
may  be  examin’d,  if  the  defender  to  their  certain  knowledge,  at  the  time  of 
Sir  George  Booth’s  rifing  (which  fell  out  immediately  after  the  defender’s 
return  from  the  faid  Parliament)  did  not  put  himfelf  out  of  the  way,  being 
informed  that  he  was  to  be  fecured,  and  thereupon  delay’d  his  journey  to 
Caitfinefs , and  fo  be  the  readier  to  have  laid  hold  of  any  opportunity  that 
fliould  have  offered  for  his  Majefty’s  l'ervice  and  reftitution  ; that  time  be- 
ing the  moft  probable  that  ever  offered  after  JVorcefer  fight. 

As  for  the  precept  of  twelve  thoufand  pound  fterling,  which  is  alledged 
the  defender  got  from  the  Ufurpers  ; 

It  is  anfwered.  The  defender  did  indeed  obtain  a precept,  but  not  as  a re- 
ward of  any  fcrvice  (which  he  never  did,  nor  defired  to  deferve  from  them ), 
but  for  what  they  had  wrongfully  intromitted  with,  of  the  half  of  the  ex - 
cife  of  wine  and  ftrong  waters,  whereunto  the  defender  had  right  by  Aft 
of  Parliament,  before  they  had  any  power  in  Scotland. 

And  as  to  the  thirteenth  Article,  firft,  for  the  whole  Article,  it  is  not 
confentedon  what  Aft  of  Parliament  the  fame,  confifting  of  three  dif- 
ferent members,  is  fubfumed  ; and  till  it  be  condefcended  on,  there  can  be 
no  procefs  thereupon. 

And  as  to  the  firft  member  thereof,  anent  the  words  alledged  fpoken  at 
Inner  ary  : 

1.  No  time  is  condefcended  on,  and  therefore  the  libel  in  that  partis  inept 
for  the  reafons  afore-mentioned,  for  which  a criminal  dittay  ought  to  be  fpe- 
cial  in  the  time,  at  leaft  year  and  month- 

2.  Whereas  it  is  libelled,  he  rebuked  the  Minifters  for  praying  for  the 
King,  in  the  words  libelled,  or  fome  fuch  like  words ; non  relevat  as  to  the 
minifters,  except  the  perfons  were  condefcended  on,  whom  he  rebuked. 

3.  Non  relez'at,  fome  fuch-Iike  words  ; fome  fuch-like  being  moft  gene- 
ral, except  the  words  were  particularly  libelled,  alledged  to  be  fuch-like 
whereby  the  defender  might  advife  his  defences,  and  allcdge  why  they  were 
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not  fuch-like,  as  he  would,  if  any  words  ever  he  fpoke  were  condefcended 
on  ; for  the  truth  is,  he  never  fpoke  any  fuch  words ; and  was  fo  far 
from  rebuking  any  for  praying  for  the  King’s  Majefty,  that  after  the  defeat 
at  ll'oreefter  (which  is  the  general  time  libelled,  wherein  he  fliould  have  re- 
buked the  minifters  for  praying  for  the  King),  he  himfelf  caufed  continual 
praying  for  his  Majefty  both  in  his  Parifli-Church  and  Family,  yea  even  in 
prefence  and  audience  of  the  Englif)  when  they  came  there,  though  it  was 
to  his  great  hazard  fo  to  do. 

As  to  the  fecond  member  anent  the  words  libelled  and  alledged  to  have 
been  fpoken  by  the  defender  at  London , That  he  wondered  how  the  people 
fliould  be  fo  mad  as  to  call  home  a family  whom  God  had  rejefied,  and  would 
never  reftore  ; or  fome  fuch-like  words: 

Firft,  This  is  alfo  general ; neither  time,  that  is,  year  nor  month,  nor  par- 
ticular place,  condefcended  on. 

Secondly,  It  is  libelled,  That  it  was  in  the  prefence  of  perfons  of 
quality,  they  ought  to  be  condefcended  on. 

Thirdly,  In  fo  far  as  it  is  libelled  the  defender  faid.  The  people  were  mad 
to  call  home  his  Majefty  ; it  is  general  and  inept,  not  condefcend ing  whar 
people,  and  what  was  the  occafion  ; if  there  was  any  motion  made  of  calling 
home  the  King,  whereupon  that  fliould  have  been  fpoken,  and  among 
whom  it  was.  And  Damhaud,  cap.  30.  prax.  com.  num.  4.  and  others,  fay, 

A criminal  dittay  fhould  be  moft  clear,  and  contain  omnet  eriminis  patrati 
quali tales,  lib.  30.  F.  de  accuf.  and  Bart,  and  others,  ibid,  that  it  fliould 
contain  all  the  qualities  of  crimes  alledged  to  be  committed. 

Fourthly,  Some  fuch-likc  words  non  relevat , except  the  words  were  fpc- 
cially  condefcended  on  : which  if  they  were,  the  defender  would  alledge  and 
evince  they  were  no-wife  fuch-like  : for  the  truth  is,  he  never  fpake  any 
fuch  words,  buton  the  contrary  did  all  that  he  could  there  to  make  way  for 
j his  Majefty’s  happy  Reftauration  ; as  has  been  at  length  cleared  before. 

And  was  a very  fufpefted  perfon,  in  fofaras  in  the  year  one  thoufand  fix 
I hundred  fifty-feven,  Oliver  was  fo  jealous  of  the  defender,  that  he  com- 
manded him  to  ftav  at  London,  and  not  to  return  to  Scotland , till  his  affairs, 
as  he  was  pleafed  to  exprefs,  were  fettled.  So  that  not  without  great  diffi- 
culty, by  the  mediation  of  the  Lord  Broughil  and  Charles  Fleet-wood , he  ob- 
tained his  liberty  : Whereupon  the  defender  defircs  the  faid  Charles  Fleet  - 
wood  may  be  examined,  which  he  alfo  defired  at  London.  And  not  only 
was  fufpefted,  as  odious  to  the  Englijb  for  his  known  affeftion  thereunto, 
as  is  notorious,  and  has  alfo  before  been  exprefied. 

As  to  the  third  member  of  the  faid  article,  anent  the  alledged  fpcech  in 
Mafertonne’s ; 

1.  Neither  the  year  normonth  condefcended  on,  and  therefore  general  as 
to  the  time,  and  inept. 

2.  As  to  the  firft  member  thereof.  That  he  would  own  any  thing  he  had 
done ; 

Firft,  It  is  exceedingly  general,  and  not  relevant;  except  what  were  the 
things  he  had  owned  were  fpecially  condefcended,  and  what  time,  year  and 
month  : It  is  an  unparalleled  generality,  and  therefore  till  made  l'pecial,  no 
procefs  thereupon. 

Secondly,  It  can  import  nothing  in  common  fenfe,  wherein  to  own  a 
thing  is  to  acknowledge  it  for  a man’s  own  ; but  what  he  had  acknow- 
ledged to  be  his  own,  whether  word  or  deed,  he  would  yet  acknowledge  ; 
which  is  an  expreffion  of  ingenuity,  and  no  crime  : And  this  being  the 
received  fcnle  of  owning,  the  word  cannot  be  ftrained  to  any  other  fenfe  ; 
or  if  occafion  fhould  be  taken  fo  to  do,  and  that  another  fcnle  could  be  put 
on  that  expreffion,  yet  being  more  interpretatio  capiendo  eft,  the  moft  ufual 
interpretation  is  to  be  taken,  Perd.  ea  qua  S.  /.  1.  F.  de  reg.  juris,  as  be- 
ing both  jufteft  and  fafeft  by  that  law.  And  in  ambiguous  fpeeches,  or 
fuch  as  may  receive  two  fenfus,  every  man  is  the  beft  expounder  of  his 
own  mind,  and  his  interpretation  ought  to  be  admitted,  per  leg.  in  ambiguis 
F.  de  reg.  juris,  and  other  laws.  But  the  fenfe  aforefaid  is  fo  plain,  that 
there  is  noplace  for  caption. 

As  to  whar  follows  in  the  faid  member.  That  if  what  he  had  owned  or 
done  were  to  do,  he  would  do  it  again,  albeit  he  had  known  that  all  that  has 
been  would  have  come. 

j.  As  to  what  is  alledged  againft  the  firft  part  of  this  member,  That  this 
is  exceedingly  general  as  to  the  time  and  month  he  fhould  have  fpoken  it  on. 

2.  As  to  what  the  things  are  that  he  would  do  if  they  were  to  be  done, 
and  that  time  the  things  were  done,  or  owned  to  be  done,  or  that  the  faying 
that  he  would  do  if  they  were  to  do,  is  a crime. 

3.  What  were  thofe  things  in  particular  that  are  underftood,  or  may  be 
fubfumed  under  the  general  of  all  things  that  have  come  to  pafs  ; where- 
upon it  may  be  inferred,  that  that  were  a crime  for  the  defender  to  have 
faid,  thatjiotwithftanding  of  them  he  would  do  what  he  had  done,  if  that 
were  to  do  ; and  therefore  the  libel  in  this  part  of  the  member  is  alfo  gene- 
ral, obfeure  and  inept.  And  to  evince  the  ineptitude  of  this  generality,  fup- 
pofe  the  defender  were  thus  indifled ; You  are  indicted  for  all  that  you 
have  done  the  times  by-gone,  preceding  your  being  in  'James  Mafertonne’s 
houfe,  after  your  coming  for  London:  were  not  that  dittay  without  all 
controverfy  irrelevant?  Then  is  it  not  alfo  irrelevant  to  be  indifled  for 
owning  in  general  that  he  had  owned,  or  faying  in  general,  that  he  would 
do  that  he  had  owned  during  that  time,  if  that  were  to  do  again,  without 
any  farther  particular  condelcendance  ? 

Like  as,  4.  There  is  a very  clear,  obvious  and  benign  fenfe  thefe  words 
may  have,  (if  ever  he  fpake,  as  he  truly  never  remembers  that  he  fpake  any 
fuch  words)  that  if  it  had  been  poffible  that  times  could  have  returned, 
and  adtions  to  be  done  under  the  fame  circumftauces  and  reprefentations 
they  had  then,  it  is  probable  thefe  fame  might  be  the  defender’s  actions  again, 
though  he  had  known  what  had  come  thereafter,  not  having  connexion 
with,  or  neceffary  dependance  on  thefe  adlings,  each  dees  not  fo  much  as 
import  his  prefent  thoughts  or  approbation  thereof,  but  is  very  confident 
with  a prefent  difapprohation  of  the  fame.  And  is  it  not  ordinary  to  fay, 
that  if  fuch  times  were  as  have  been,  or  fuch  motives  or  circumftancesof 
actions  as  have  been,  that  it  is  very  like  I would  be  engaged  in  them 
as  well  as  others,  or  as  I have  been  myfelf ; and  yet  to  fay  with 
great  confiftcnce  I ought  not  fo  to  do,  like  as  truly  it  is  known, 
and  if  need  be,  is  offered  to  be  proved,  that  the  defender,  on  the 
juft  contrary,  had  faid  to  one  of  CromueFs  Councillors,  and  to 
many  other  famous  Gentlemen,  that  things  had  been  done  wherein  he 

would 
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would  have  been  very  far  from  engaging  in,  if  Re  had  fecn  what  followed, 
which  wji  the  product  of  the  corruption  of  evil  men,  that  had  ahufeJ  what 
was  well  intended,  for  accomplilhing  of  their  wicked  ends,  and  (till  they 
brake  forth  and  could  not  be  refifted)  unknown  defigns.  And  the  Defender 
hopes  rhe  fenfe  a fore  laid  is  very  dear,  and  even  though  it  were  not  fo  ob- 
vious, yet  rapitndu  ejl  occafii  qua  bemg'um  prabet  rtjponfum,  L.  Raptend. 
168.  /•’•  de  reg.  juris:  That  is,  any  occafion  fhould  be  even  taken,  as  it 
were,  though  there  were  forne  violence  done  to  the  words  for  a benign  inter- 
pretation ; ami  therefore  by  all  means  that  interpretation  of  the  words  that 
may  feem  to  iufer  a crime  ought  to  be  efehewed.  Or  if  the  word  might  be 
drawn  to  any  other  fenfe,  yet  in  dubiis  benigniora  prafirinda  f-r.t,  as  has  been 
laid,  in  fpecches  dubious,  the  mod  benign  feni’e  is  to  be  preferred,  fret, 
femf.  56.  F.  di  reg.  juris ; or  where  words  are  obfeure,  or  may  fuller  two 
fenfe*;  the  party’s  own  interpretation  is  to  be  taken  as  the  heft  interpre- 
ter of  his  own  mind  ; Per  ta  qua  Jf.  I . F.  dt  rig.  juris.  And  odiofunt  re- 
jiringtnda,  fnusres  ampliandi  ; what  is  odious,  ^as  that  which  may  infer  a 
crime  again  ft  any)  fhould  be  reftriclcd,  and  favour  amplified  ; and  in  ge- 
neral, the  Judge  is  always  to  be  more  inclined  to  abfoivc  than  condemn, 
and  fo  confeqaently  take  the  fenfe  that  may  abfolve,  rather  than  that  which 
may  condemn.  Leg.  Corianus  F.  de  eblig.  13  47.  ad. 

5.  The  Doctors  fay,  that  voluntas  id  propofitum  delinquent's s dijlmguunt 
faiinora  per  legem  txfrejfam,  leg.  qui  injur.  53.  de  fur  ti , in  fra,  that 

is,  the  will  and  purpofe  of  him  that  commits  a crime,  diftinguifli- 
cth  it;  but  velleitas , or  voluntas  inejicax , as  it  is  called,  not  a will, 
but  a would,  is  no  purpofe  to  do,  and  can  be  the  caufe  of  no  crime  ; 
especially  being  about  things  part,  and  qualified  wnh  an  Impoflible 
condition,  if  things  already  done  were  to  do,  which  is  altogether  im- 
polliblc,  that  a dccJ  done  can  return  to  have  a new  Being,  and  fo  to  be 
done.  And  even  there  is  fomc  prefumption  of  that  mi  Italic  may  be  in 
this,  from  the  place  libelled,  in  which  it  is  allcdged  to  have  been  fpoken, 
it  being  fuch  as  it  is  not  improbable,  that  men  may  be  very  apt  to  fail 
both  in  judgment  and  memory,  and  fo  both  wrong  themfelves  and, mif- 
cortftrue  others.  And  as  for  the  aggravations  that  follow,  that  by  fpeak- 
ing  thefe  words  the  defender  took  upon  him  by  outward  fuccefs,  to  give 
judgment  upon  the  feeret  Counfcl  of  the  Almighty  : 1.  As  it  is  in  no  wile 
true  that  the  defender  fpokeany  of  the  words  libelled  ; fo  this  does,  as  he 
humbly  conceives,  in  no  wife  follow  upon  the  words  immediately  going 
before,  allcdged  fpoken  in  Mafiertcnm’s,  viz.  That  the  Defender  owned 
what  he  had  done,  or  would  do  the  fame  if  it  were  to  do  again  ; for  that 
is  not  anV  judgment  given  of  any  hidJen  counfels  of  the  Lord’s,  but  art 
expreffion  at  moll  of  his  own  aArons.  And  as  for  the  words  before  thefe, 
albeit  he  had  been  fo  prefumptuous  as  to  fay  them,  as  he  blefies  the  Lord 
he  never  was,  yet  it  is  not  libelled,  that  any  thing  that  is  therein  alledgcd 
to  have  been  fpoken,  cither  at  Itinerary  as  ' London,  was  fpoken  or  inferred 
from  Providence  and  fuccefs.  For  the  Defender  blefies  the  Lord,  he  has 
been  otherwife  taught  than  to  ufe,  or  rather  to  abufe  fo  Turkijh  an  argu- 
ment, and  which  the  Lord  has  by  his  Majefty’s  happy  reftoration  fo  Itg- 
nally  refuted. 

And  as  to  the  laft  aggravation,  that  the  Defender  thereby  hardened  others, 
fuch  as  otherwife  were  not  ill  difpofed,  in  their  wicked  courfes  towards 
his  Majcfty ; it  is  indeed  a fad  reflexion  upon  others  herein  not  called. 
However,  1.  It  is  fo  general,  both  as  to  thefe  others  and  their  courfes,  that 
it  cannot,  and  the  Defender  hopes  it  fhall  have  no  weight ; cfpeciallv 
confidering  that,  2.  The  Defender  oppones  his  defences  before  allcdged, 
a^aind  all  the  members  of  this  Article  ; whereby  it  is  clear,  that  as  they 
arc  libelled,  they  can  infer  no  fuch  thing,  in  relpetftof  all  which  the  De- 
fender ought  to  be  aflbilzied  alfo  from  this  Article  of  the  Ditray. 

As  to  the  laft  Article,  1.  It  is  not  condcfccnded  under  winch  of  the  Acts 
of  Parliament  libelled  on,  it  is  fubfumed  ; and  till  then,  it  is  ineptly  libel- 
led, and  there  can  be  no  procefs  thereupon.  Moreover,  the  Defender  has 
the  tclliinony  of  his  own  confcicnce,  yea,  and  of  an  higher,  thac  noihiitg 
libelled  therein  is  true.  Albeit  if  he  had  laid,  that  thcUfurper’s  hazard  was 
great  from  his  Majcfty,  and  if  his  Majefty’s  defigns  took  effect  they  were 
ruined,  the  fame  were  notorious  truths,  and  it  ought  to  have  been  fo ; that 
is  it  ought  to  be,  and  it  was  good,  they  were  in  hazard  from  his  Majef- 
ty’s defigns  ; and  it  was  moll  jull  that  his  Majdly’s  defigns  fliould  take 
efFcrSl  to°  their  ruin.  And  what  crime  could  be  in  fo  laying,  he  can- 
not apprehend  : however,  he  never  fpoke  any  fuch  words  to  Cromwell  or 
Jreton,  which  Iretsn  he  never  faw  with  his  eyes ; and  did  far  more  abhor 
the  lead  thought  of  giving  counfcl  to  challenge,  or  queflion  his  late  Ma- 
jdly  upon  his  precious  life;  and  his  innocency  lhall  reft  confident,  abfo- 
lutely  to  deny  the  fame. 

And  as  to  the  laft  part  of  this  Article,  whereby  it  is  libelled,  that  in  an- 
no 1649,  in  face  of  the  Parliament  then  fitting,  he  told,  that  the  Ufurper 
Cromwell  had  told  him,  that  England  and  Scotland  would  never  he  at 
peace  till  the  King  were  put  to  death  ; the  Defender  adheres,  as  to  this 
part,  to  the  general  exception  againll  all  this  Article. 

That  it  is  not  condescended  under  which  of  the  A els  of  Parliament 
libelled  on  it  is  fubfumed,  till  which  be  done,  there  can  be  no  procefs  ; and 
if  it  be  intended  chat  it  be  fubfumed  under  the  43d  A£t,  2 Pari.  Jam.  1. 
and  the  134th  Adt,  Pari.  I.  and  lcihA&and  lOthParl.  and  205th  A&, 
14th  ParlT  K.  JamMl.  all  thefe  Acts,  as  both  by  their  titles  and  tenours, 
and  by  Sieine  in  his  Index  on  the  words  Leafing-makers,  appears ; and 
it  feems  by  their  conjun&ipu  in  this  libel,  they  are  underftood  alfo  therein 
of  lying  and  lliindcting  bis  Majcfty  and  his  Progenitors:  and  the  words 
libelled,  though  very  horrid,  yet  feem  to  be  of  another  nature.  And  2.  To 
that  AiSl  205,  Pail.'  >4.  Jam.  VL  whcrccn  only  any  thing  can  be  fub- 
fumed againll  him  for  concealing  and  not  apprehending  ; 1 . It  is  general 
as  to  the5* time  when  'Cromwell  (hould  hare  told  it  to  him,  and  therefore 
inept  till  the  time  be  condcfccnded  on,  which  mull  be  ; efpccially  feeing, 
if  it  be  not  condefcended  on  to  have  been  after  theengagement  was  broken, 
nothing  can  be  fulifumed  on  the  faid  A cl  thereupon  againft  the  Defender, 
nor  on  his  not  apprebendinghim ; for  he  was  not  holden  thereto  by  that  Adt 
expreily,  except  (according  toLaw  it  had  been  in  his  power.  But  fo  it  is, 
itts  known,  that  at  that  time  it  was  not  in  the  power  of  the  whole  Kingdom 
to  apprehend  him,  whether  hisvicioryor  flxength  beconfidered,or  theKing- 
dorn’s  low  and  weak  conditional  that  time,  wherein  they  lay  open  to  ruin 
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by  him,  if  the  Lard  had  not  retrained  him  more  than  their  power  could  ef- 
fect mtV.  And  as  to  the  concealing  and  net  revealing,  the  Defender  ought 
to  he  aflbilzied  ; becaufe  by  the  cxprels  words  of  the  "Ad,  that  revealing  is 
declared  to  be  fuch  a revealing|to  fomeof  his  Majefly’s  Privy-Council,  or 
Ionic  Undct-officer,  &c.  as  thac  there-through  the  authors  of  (landerous 
fipceches  may  be  called,  tried,  and  punilhed  : But  that  cannot  be  lubfum- 
ed,  except  it  were  fubfumed  that  the  fpecches  were  fpoken  before  witnefs  ; 
otherwife  could  not  have  been  proved,  and  without  probation  coul.l 
not  have  been  lo  urged,  as  that  lenience  could  have  been  given  there- 
upon, and  the  Author  punilhed  according  to  the  words  of  ihc  Ad, 
which  is  alfo  according  to  Common  Law,  and  which  is  htreaftef 
cleared.  Like  as  if  the  words  thereafter  fhould  have  been  found 
treafoiublc,  and  the  Defender  not  being  found  able  to  have  proved 
them,  he  fhould  have  brought  himfelf  under  the  crime  of  treafon,  forac- 
cufmg  another  of  treafon,  and  not  being  able  to  prove  it,  and  therefore 
could  not  be  holden  fo  to  do.  As  alfo,  albeit  the  Defender  had  heard  any 
fuch  words  as  is  Libelled,  (which  he  altogether  denies)  and  that  before 
witnefs,  yet  through  his  revealing  thereof,  the  Author  could  not  he  tried 
or  punilhed  ; for  it  is  notorioufly  known,  it  was  above  the  power  of  the 
Kingdoms  at  thac  time,  as  is  laid,  or  for  many  years  thereafter,  to  punifh 
him;  and  therefore  the  Defender’s  not  revealing  cannor  he  fubfumed 
upon  the  faid  Adi  of  Parliament,  to  infer  the  pain  contained  therein,  or 
related  unto. 

Lafllv,  the  pains  of  the  laid  Adi,  and  other  Adis  before-mentioned  toge- 
ther therewith,  is  not  the  pain  of  treafon,  as  has  been  oft  before  evinced 
and  therefore  the  Defender  cannot  be  convened  for  treafon,  or  the  pain 
thereof,  upon  the  faid  Ails,  but  ought  to  be  aflbilzied  therefrom. 

But  if  tliis  member  of  this  Article  be  intended  to  be  fubfumed  under  the 
lafl  part  of  the  propofition  of  the  Dittay,  whereby  it  is  allcdged,  that  by 
Common  Law  and  Pradticc  of  this  Kingdom,  all  concealers  and  not  re- 
v'  alcrs  of  any  malicious  purpofe  of  putting  violent  hanJs  on  the  I'acred 
pcrlon  of  his  Majcfty,  or  purpoling  of  killing  and  putting  him  to  death, 
are  guilty  of  treafon  ; the  defender  protefting  his  innocence  in  never  con- 
cealing any  fuch  purpofe,  nor  the  wards  aforefaid  libelled,  which  he  ab- 
hors, he  is  fo  far  from  jullifying  thereof,  judging  the  horrid  murder  of  his 
Majefty  to  have  been  the  very  ruin  of  our  peace  and  h.ippincfs  : Yet  as  to 
the  relevancy  of  that  part  of  the  propofition,  in  fo  far  as  is  founded  upon 
Common  Law  and  Practice  only,  the  Defender,  becaufe  of  the  prepara- 
tive, repeats  what  was  before  allcdged  in  the  anfwer  to  the  propofition, 
in  that  part  thereof:  And  adds  further.  In  crimine  lafa  Majejlaih,  in  the 
crime  of  lefe  Majcfty,  Num feiens  tradtatum  proditlonis  contra  principem  vel 
patriam,  & ilium  non  relevant,  fit  puniendu:  poena  mortis  ; that  is,  whether 
he  that  knows  a treaty  about  treafon  againll  his  Prince  and  Country,  be 
punifhablc  by  death.  Clarus , I.  5.  S.fuf  pradi.  trim,  quefi.  57.  fays, 
that  many  hold  he  is  puttilhabls  by  death  : And  that  Cognol.  in  his  libs 
Culpa  caret  F.  de  reg.  juris  mm.  2.  that  it  is  the  common  opinion,  citing 
Aid  at.  in  lib.  tacere  F.  de  verb.  fig.  id  m.  1.  bona  fide3  num.  2 c.  F.  de  pojfi  Esf 
in  lib.  4.  of  Cato  num.  30.  F.  de  verb,  eblig.  related  alfo  by  Gigas,  detriment 
lafa Majefiatis  fol.  180.  num.  10.  Roll.  Conf.  88.  num.  10.  lib.  2.  Card  prac. 
crim.  fol.  253.  num.  29,  faith,  that  all  others  follow  this  opinion.  And  Bal- 
dus  cries  out  in  one  certain  counfcl,  that  becaufe  Bartol  held  otherwife,  t here- 
forc  his  foul  for  that,  as  a crime,  is  tormented  in  hell.  Where  it  is  clear, 
that  even  by  Clarus’s  acknowledgement  (which  is  very  high  treafon)  is  noc 
Treafon,  Ivy  the  common  opinion  of  the  Doctors,  according  as  is  af- 
ferted  by  the  famous  Authors  he  cites,  and  whom  he  contradicts  not  there- 
in. 2.  And  Clarus  nothing  contradicting,  but  this  is  the  common  opi- 
nion, albeit  he  be  of  another  mind  with  Bartol,  that  it  is  capita!  to  con- 
ceal, and  not  reveal,  yet  it  is  only  in  two  cafes;  to  wit.  In  tradatu  qui 
fiat  contra  tjus  perfonam  vel fiatum ; that  is,  where  he  has  been  cobfcious 
to,  and  known  any  treaty  or  confutation  againft  the  Prince’s  Eftatc  or  Per- 
fon.  But- as  for  other  caufes,  he  holds  exprefly,  that  the  concealer,  and 
not  revealer,  is  not  punilhableby  death,  in  thefe  words  -.  In aliis  autem  ca- 
fibus  etfi  fint  ctmpreljcrfi  in  crimine  lafa  Majefiatis  non  putarem  tjj'e  pun  it  11- 
aitm  pecna  mortis  fubditum  qui  non  revelaverit ; And  that  he  counfels  Prin- 
ces even  in  thefe  cafes,  to  ufe  clemency  and  humanity,  rather  than  feveri- 
ty  ; and  toexcufe  their  fubjeeb  upon  any  probable  caufe,  from  the  pain  of 
death.  Whence,  3.  It  i=  allcdged,  even  according  to  Claras' s opinion, 
concealing  not  relevant  to  infer  the  pain  of  death  ; except  where  the  con- 
cealer has  been  confcious  to,  and  heard  fome  treaty,  that  is,  deliberate  con- 
fultation  againft  the  Prince  or  his  Eftate.  But  fo  it  is,  the  words  libelled, 
cfpccialJy  what  is  allcdged  to  have  been  heard  in  Parliament,  1649,  fes^3 
not  to  import  that,  being,  as  would  appear,  but'voldantia  verba , if  any 
fuch  thing  had  been  heard,  which  the  Defender  abfolutely  denies ; said  im- 
porting indeed  the  Author  Cromwell's  thought  or  opinion,  that  there  would 
be  troubles  Hill  fo  long  as  his  Majcfty  ( borrer.dum  dictum)  were  not  puc 
to  death.  But  Clarus,  lib.  5.  frax.  crim.  F.  fin.  num.  87.  diftinguilhing 
betwixt  cogitationem  r.udarn , a naked  thought,  and  trad  at  um,  a treaty  or 
confulting  ; he  affirms  that  a naked  or  folc  thought  is  not  punifliable  in 
any  crime,  no,  not  in  Lefe-Majefty,  except  only  herely,  when  guilt  isper- 
feifted  in  the  mind.  And  thereafter,  num.  2.  he  moves  the  quftion,  St.  1 pme 
quit  non  JleUrit  in  meris  terminis  cogitationis,  fid  ulterius  etiam  proeejfirit  ad 
traetatum  cum  aliquo  dt  ipj'o  malrficio  committendo.  But,  fays  he,  put  the 
cafe  that  any  has  not  contained  himfelf  within  the  bounds  of  a thought, 
but  has  proceeded  further  to  treat  With  any  for  committing  the  crime,  c5V, 
thereby  making  a clear  difference  betwixt  a clear,  foie  thought,  and  2 treaty 
about  committing  the  crime.  Now  the  words,  as  they  are  libelled,  da 
not  import  any  treaty  with  any  for  committing  that  horrid  murder;  but 
the  fignificationonly  of  Cromwdl's,  damnable  thought,  v/hat  might  be  she 
confequence  of  not  taking  the  life  of  our  dread  Sovereign. 

And  hence,  3.  Itwill  follow,  that  thefe  words  cannot  be  fubfumed  rele- 
vantly, under  that  part  of  the  propofition  of  the  Libel ; becaufe  thar  any 
fenfe  thefe  words  feemed  to  have,  as  they  are  libelled,  would  appear  only  to 
import  his  naked  thought  of  what  might  be  the  confequence  of  taking  the  life 
of  our  then  dread  Sovereign,  but  no  purpofe  of  his  to  take  the  fame.  Nei- 
ther could  any  prefume,  albeit  his  thought  anent  that  confequence  had  been 
true,  (as  it  is  moft  contrary  to  the  truth)  that  yet  any  man,  in  whom  there 
had  been  the  leaft  fparkle  of  common  rcafon,  or  confidence,  would  have  pur- 
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poled  to  commit,  or  committed  one  of  the  higheft  evils  of  fin,  to  evite, 
chough  very  great  evils  of  punifliment,  it  being  a received  rule  among 
men,  at  leaft  among  Chriftian  men,  that  the  leait  of  the  evils  of  fin  fhould 
rot  be  committed,  to  evite  thegreateft  of  the  evils  of  punifliment. 

4.  Gomez,  a mod  excellent  Lawyer,  is  clear  in  his  third  tom.  variar.re- 
fiohi.  de  trimine  Ite/a  majtjiatis,  num.  8.  that  concealing  even  of  treafon,  is 
only  then  punifhable,  when  the  concealer  might  prove  it  otherwife ; not  , 
per  text.  leg.  nojlris,  in  fine  cap.  de  calumniat.  Id  L.  qua:  accvfi  entile,  cap.  de 
edendo  : whereby  it  is  laid,  that  whofoever  counfels  to  accule,  fiiould  have 
his  proofs  ready,  and  who  accufeth  falfcly  (ball  be  ptiniflied  as  the  party 
accufed  would  be,  if  the  acculation  were  proved.  Gomez  citeth  the  canon 
law,  Piatin,  Hippslatus,  and  others  for  their  exception,  which  d fortiori 
bolds  in  our  law,  whereby  the  49th  Act  Pari.  1 1.  Jam.  VI.  accufing  any 
of  treafon,  not  being  able  to  prove,  lb  that  the  party  accufed  be  acquit, 
being  fo  far  reprobate  by  our  law,  that  it  is  declared,  that  thereby  theac- 
cufer  fliall  incur  the  fame  crime  of  treafon  whereof  he  accufed  the  other ; 
is  a fufficicnr  warrant  to  the  defender  not  to  have  revealed  that  of  Crcimvel, 
if  there  lud  been  any  fuch  fpcech,  as  the  defender  never  heard  any  fuch, 
except  he  had  witnefsto  have  proved  it ; which  neither  is  libelled,  nor  can 
be  allcdged,  and  therefore  he  ought  alfo  to  be  alToilzicd  therefrom. 

g.  All  thefe  laws  anent  concealing  and  not  revealing,  (as  the  defender 
humbly  conceives)  mult  be  underftood  where  the  treafon  is  privately  plot- 
ted, and  the  execution  thereof  is  carried  on  by  fee  ret  conveyance,  and 
whicli  by  revealing  might  be  crulhcd  and  prevented.  But  it  is  notorious 
that  the  Ufurpcr,  as  he  had  the  power  of  armed  force,  fo  he  had  the  un- 
paralleled boldnefs  to  carry  on  his  execrable  treafon  moll  openly ; and  that 
liis  power  was  fuch,  as  it  was  impoiliblc  for  his  Maicfty’s  poor  fubje&s  of 
this  Kingdom  to  refill  (nor  yet  his  Majelly's  other  Kingdoms,  though  far 
more  powerful,  and  that  many  thoufan’ds  of  them  from  their  fouls  abhor- 
red the  faid  act)  or  prevent  and  impede  the  fame.  And  if  the  defender  had 
heard  any  fuch  words  of  the  Ufurper  (as  he  has  juft  reafon  to  deny  lie  ever 
heard),  whatever  they  fliould  import  j what  probable  reafon  might  have 
been  for  not  revealing  it  at  that  time,  from  the  prevalency  and  power  of 
that  enemy,  the  condition  of  our  poor  Country,  and  utter  iinpoffibility  to 
bring  him  ro  punifliment,  befide  the  want  of  probation  : and  (o  what  place 
there  were  to  Clarus's  counfe!  of  humanity,  the  defender  leaves  to  the  Coin- 
millionrr's  Grace,  and  the  honourable  Eftates  of  Parliament  to  judge. 

6.  Whatever  relevancy  there  were  in  the  defender’s  concealing,  yet  his 
acknowledgment  thereof  in  Parliament,,  1649,  as  libelled,  non  re/evat,  to 
infer  or  prove  it.  1.  Bccnufc  a confeflkm  that  prejudgeth  a party  mull  be 
prejudicial,  that  is.  In  'indicia,  idque  utroque  jure  Id  chili  id  canonico ; as  fays 
Punirmitan.  C.  ex  parte  dtcret.  de  ton/Jf.  nurn.  16  that  it  mull  be  in  judgment 
in  a procefs,  wheicin  he  who  conftflcth  is  convened,  as  is  clear  by  Leg.  6. 
p.  de  confefif.  where  the  words  are.  Si  duni  quit  convenitur , confiteatur  ; that 
is,  I f any  be  convened,  confefs,  idc.  and  Fanormitan. d'ilo  loco  faith,  That 
to  the  end  aconlcflion  may  prejudge  him,  who  confcflcch,  it  muft  be  among 
other  req u i file?,  fuper  re  litigisja,  that  is,  on  any  thing  litigious,  or  any 
thing  in  dependance  or  procefs,  per  L.  in  conftjfionilut,  F.  de  Interrog.  ait ; 
the  words  arc,  Confirjjionibut  fialjis  refpondentes,  ita  etUganiur,  ft  ejus  nomine  de 
quo  quis  interrogate  Jit , cum  afiquo  fit  actio ; that  is,  any  in  making  anfvvcr 
is  obliged  by  falfe  conf’effions,  if  there  be  any  a£tion  or  dependance  againft 
him,  upon  lhat  whereupon  he  was  interrogate  and  confcficd : and  Panor- 
mitan  is  exprefs,  tibi fitpra,  That  non  valet  confiejjio,  find  a coram  fiudice,  tan- 
quant  in  juaicio , nifit  Judex  ad  hoc  Jcdeat,  per  Bartel,  in  l b.  fi:  eonfieJJtts,  F.  de  c; fi- 
led. rear.  That  is,  a confeffion  is  not  valid,  tliough  made  before  a Judge, 
as  in  judgment,  except  the  Judge  be  lit  ing  on  lhat  bufinefs.  Whence  it 
is  clear,  that  the  acknowledgment  libelled  is  no  ways  relevant  to  infer 
againft  the  Defender  what  is  lib- lied  to  have  been  thereby  acknowledged, 
except  it  were  libelled,  that  he  had  been  in  judgment  convened  thereupon  ; 
or  that  there  was  a procefs  depending  ngaintt  the  faid  defender,  wherein  he 
had  confefled  what  was  libelled  in  judgment,  and  the  Parliament  had  been 
fitting  on  lhat  procefs.  But  fo  it  is,  that  neither  is  it,  nor  can  be  libelled, 
and  therefore  his  naked  acknowledgment  not  relevant}  and  in  cffcfl,  if  in 
any  difeourfe  before  the  ftarlhmienc,  any  fuch  word  had  e leaped  the  de- 
fender, (which  he  in  no  wilt- acknowledges)  yet  that  fuch  a palling  and  in-  | 
deliberate  word  fliould  infer  or  prove  a crime,  or  fo  high  a crime  againft 
him,  he  is  hopeful  the  honourable  Court  of  Parliament  will  be  very  far  from  I 
ever  finding:  For  the  very  reafon,  why  confeffion  has  fo  much  weight,  is  | 
becaufe  it  is  prefumed  that  no  man  will  conlefs  againft  hiinfdf  in  Judg-  ] 
sicnt,  that  whereupon  he  is  convened  and  proctlFcd,  without  great  dclibe-  I 


ration  : which  holds  not,  if  the  acknowledgment  be  given  out  of  any  pro- 
cefs, there  being  no  dependant  action  or  procefs  upon  the  matter  thereof. 
And  therefore  the  defender  is  confident  that  he  need  not  trouble  the  ho- 
nourable Court  with  more  legal  dilpute  againft  the  relevancy  of  the  al- 
ledged  acknowledgment. 

7.  The  words  or  acknowledgment  libelled  as  fpoken  in  Parliament, 
1649,  can  never  be  obtruded  to  the  defender ; nor  that  he  was  confcious 
to  the  Counfel  of  that  horrid  murder  of  his  late  Majefty  : becaufe  it  is  no- 
torious, and  he  offers  to  prove,  if  need  be,  that  the  whole  members  of  tbc 
faid  Parliament,  1649,  and  he  himfelf.  amongft  ethers,  in  plain  Parlia- 
ment, were  purged  by  their  folcmn  oaths  of  all  knowledge  of,  or  acccffios 
to  that  wicked  defign  in  relation  to  the  King's  Majefty  and  Houle  of  Par- 
liament. 

8.  And  yet  he  is  fo  confident  he  never  fpake  any  fuch  thing  in  Parlia- 
ment, that  the  day  being  condefcended  on,  and  dyet  of  fitting  of  Parlia- 
ment, as  by  all  doctors  is  agreed  it  ought  to  be,  then  the  defender  offers 
to  prove  his  alibi : He  offers  to  prove,  (if  need  be)  he  was  alibi  all  that  dy- 
ct,  and  fo  not  in  Parliament,  where  he  is  alledged  to  have  fpoken  thefe 
words.  And  yet  that  the  defender’s  innoccncy,  as  to  the  acceffion  or  know- 
ledge of  that  horrid  murder,  may  yet  further  appear,  it  is  known  to  many 
perfons,  and  to  feme  of  the  Members  of  this  prefent  Parliament,  that  when 
Cronrwcl  was  in  Scotland,  in  anno  1650,  notvvithft.'.nding  it  is  known  what 
malice  he  had  to  the  defender  at  that  time,  in  this  particular  he  expreflerf 
himfelf  concerning  the  Marquis  or  Argyle,  Thar  he  thought  him  a man  that  had 
neither  courage  nor  honour  to  have  been  upon  fiuch  a bufvttft:  And  the  defender 
thanks  God  he  had  fo  much  honour  and  honefty,  as  in  no  wife  to  be  ac- 
ceffary  thereunto,  and  to  abhor  the  fame. 

9.  The  defender  ought  to  be  alfoilzicd  from  the  two  laft  Articles,  as  from 
all  the  other,  from  the  year  1641,  to  his  Majelly’s  coming  home  to  Scot- 
land, in  anno  1650,  becaufe  of  the  ratification  and  oblivion  contained  in  his 
Majefty’s  treaty  at  Breda , and  moll  full  and  ample  Act  of  ratification  and 
oblivion  at  St.  Jobnjlon  and  Sterling , anno  1 650  and  1651. 

And  rn  regard  the  deeds  libelled  are  either  fuch  as  preceded  the  Treaty 
and  Act  of  oblivion,  in  anno  1641,  and  were  thereby  pardoned  and  buried 
in  oblivion  ; for  fuch  as  intervened  after  the  year  1641,  before  his  Majefty’s 
home-coming,  in  the  year  1650,  during  which  rime  he  is  in  his  libel 
charged  with  feveral  deeds  which  are  irrelevant,  and  whereof  the  defen- 
der is  moil  innocent.  And  for  fuch  public  adlings  as  the  defender  is  charg- 
ed with,  and  had  acceffion  to,  the  defender  is  alfo  fecurtd  and  pardoned  by 
his  Majelly’s  treaty,  and  gracious  comlefcendance  at  Breda,  which  was  al- 
fo thereafter  ratified  in  Parliament;  or  are  deeds  of  neceffary  compliance, 
both  for  the  public  and  felf-prefervation  in  that  unhappyjinufture.  VVhicb 
compliance,  as  it  was  fore  againft  his  inclination,  if  ic  had  been  in  his 
power  to  have  helped  it,  fo  it  is  not  more  than  whole  Kingdoms  did,  and 
far  lefs  than  many  condefcended  to  : It  k in  all  humility  expected,  that 
the  defender  flaould  not  be  brought  under  the  compafs  of  law  for  the  fame, 
which  w.re  as  to  make  him  the  lingular  fufFerer  in  fo  univerfal  a guilt ; fi> 
there  can  be  no  precedent  therefore  inllanced,  either  out  of  Scripture,  or 
Holy  Writ,  the  Hiftories  of  our  ov\'n,  or  of  other  Nations,  that  a fubject 
not  having  contributed  to  the  faid  ufurpation,  but  to  his  power  refilled  the 
fame,  when  the  faid  unjuft  ufurpation  prevailed,  expelled  the  lawful  Ma- 
giftrate,  detained  the  unjuft  ufurpation  lor  many  years,  and  tyraunized  over 
the  people  when  the  lawful  Magillrate  could  not  rule  for  the  time,  or  pro- 
tect or  help  ; that  the  faid  fubject  for  his  compliance,  and  uliug  endeavours 
for  neccflary,  public,  and  fclf- prefer  vat  ion,  Ihould  be  indicted  of  fo  high  a 
crime,  is  in  all  humility  conceived  without  precedent  or  parallel,  andquite 
contrary  to  rhe  current  of  example  and  practice,  that  may  be  from  Scrip- 
ture and  other  Hiftories  adduced,  and  not  fo  fuitablc  to  that  goodnefs  and 
natural  clemency,  whereof  his  Majefty  hath  given  fo  abundant  proof  to 
others,  even  the  Ufurpers  and  Invaders,  and  who  aided  and  abetted  them, 
without  envy  be  it  fpoken;  and  which  is  pot  only  moll  agreeable  to  his 
Majelly’s  gracious  inclination,  but  very  fuitablc  to  that  advice  given  by  his 
royal  Father  to  him  ; in  whofc  words,  in  onefcction,  there  are  as  follows, 
Pur  Prerogative  is  bell  Jheived  and txarcifed,  in  reuniting,  rather  than  in  exalt- 
ing the  rigour  of  the  Law , than  which  nothing  is  warje.  In  refpcdl  whereof, 
and  of  the  defences  above-mentioned,  the  defender  ought  to  be  aflbilzied 
from  this  Libel,  and  the  whole  Articles  therein  contained. 

See  State-Trials,  Vol.  II.  pa°e  428,  429,  430,  and  431.  for  Biftiop  Bur- 
net ’s  Account  of  the  further  Proceedings  on  this  Trial  * ; and  the  Mar- 
quis’s fpeech  on  the  Scaffold. 


' The  Author  of  an  Apohgetiectl  Relation  of  the  particttlar  StijFerintp  of  1 be  faithful  Minijiry  and  Prafc£ort  of  the  Church  of  Scotland,  Jlncc  Auguft,  r 66a,  In  page  j8,  79,  80, 
Zi,  and  3s,  gives  the  following  Account  of  the  1’rocccdiiigs  ngainft  this  Nobleman. 

This  his  compliance  with  them,  at  that  time,  by  fitting  in  their  Judicatories,  and  their  concurring  with  his  advice  and  counfel,  for  the  good  of  the  land  that  was  now 
under  their  fecr,  is  the  only  particular  ground  upon  which  his  fentcncc  is  founded  : and  the  particular,  fpccial  caufc  pretended,  for  which  he  was  condemned  to  lofe  his  head 
as  a Traitor,  and  to  have  his  head  put  on  the  top  of  the  ToIbobUi  as  an  ctnintnt  Trailer.  A fentcncc  which,  qucfiionlcCi,  at  firlt  view,  may  make  all  men  of  under- 
Itanding  aftonilbcd,  and  10  wonder  how  ever  it  could  hive  entered  into  the  mind  of  the  farliament  of  Scotland,  to  lenience  unto  death  fuch  a Peer  of  the  Land,  fuch  an  ufe- 
ful  Member  of  the  Kingdom,  and  an  Ornament,  upon  fuch  a ground,  and  farfueh  a caufe.  But  if  thefe  four  particulars  be  confidered,  the  matter  will  yet  appear  more  won- 

1.  The  matter  of  compliance  with  tin-  Bngti/h  ar  that  time,  was  fo  far  from  being  accounted  treafonable,  that  feveral  of  the  Lawyers,  (among  whom  was  one  Sir  "join 
Fletcher,  who  was  now  advanced  to  be  his  Majelly’s  Advocate,  and  did  accufe  this  worthy  Nobleman  of  Trtalbnl  did  fwear  and  fubferibe  an  oath,  to  lie  faithful  unto  the 
Government,  as  it  was  then  cltablilhcd,  without  King  and  Houfv  of  Lord*.  Now  if  there  had  been  treafon  really  in  this  deed,  cither  by  the  civil  law,  or  by  the  municipal 
laws  of  the  land,  would  not  llic  lawyers  have  perceived  it,  whole  daily  work  and  ftudy  the  laws  are  ? 

a.  It  this  had  been  the  deed  of  this  nobleman  alone,  the  nutter  had  been  lefs  to  have  been  wondered  at;  but  it  being  fuch  s deed  whereof  few  of  the  Nobles  of  Scotland 
were  altogether  free,  vea,  whereof  many  of  the  Members  of  Parliament  hi..  Judges  were  guilty,  the  matter  is  beyond  a parallel.  It  is  hard  to  make  facial  criminis  fit  si  Judges, 
and  condemn  the  accufed  ; reafon  would  require  that  the  table  ihould  be  purged.  Is  it  not  llrangc  for  a Parliament  to  condemn  one  for  fuch  a lault,  for  which  many  of 
their  Own  Members  migbl  with  as  much  jtifiiee  and  equity  be  condemned  ? And  is  it  not  ftrange,  how  they  being,  by  their  own  confeffion.  Traitors  in  the  highefi  .Icgice,  could 
lit  and  judge  others  ? 11  is  true,  it  will  lie  replied.  That  bis  Majelly  might  pardon  whom  he  pleated  : But  then  it  will  evidently  appear,  that  not  this  but  foinetbilig  elfc 
was  the’  caufe  of  this  worthy  nobleman's  death.  Whatever  may  be  laid  in  p.uiiit  of  law,  yet  it  will  be  ailifpute  in  point  of  confidence.  If  Kings  may  pardon  fuch  crimes  as 
do  defense  death  by  the  law  of  God,  or  if  fuch  crimes  which  Kings  may  pardon,  of  their  pwn  accord,  and  according  to  their  own  good  pleafure,  do  before  the  Lord  deferve 
death  ? 


? . If  the  Parliament  bad  thought  this  particular  worthy  to  hear  fo  much  (5 refs,  why  would  they  have  fpent  fo  much  of  their  time  in  fearching  for  other  grounds  to  go  up- 
on ? and  why  did  they  not  make  life  of  this  at  the  firft  ? But  it  n like  this  had  never  once  been  mentioned,  if  they  had  been  able  to  fatten  treafon  upon  any  other  of  bis  ac- 
tions. And  lids  makes  it  lb  much  the  more  to  be  wondered  at,  that  they  would  condemn  fuch  a nobleman  for  fuch  a particular,  which  they  would  never  once  have  named, 
if  they  could  have  done  theirintended  work  otherwife. 

Is  it  not  llrangc,  that  of  all  the  compilers  of  Scotland,  there  was  not  one,  except  this  nobleman,  impannelled  upon  this  account,  much  lefs  put  to  death  ; yea,  is  it  nor 
ftrange  that  thofe  noblemen  were  never  once  queftioned,  who  being  defired  by  General  Monk,  when  he  was  entering  England  with  his  army  to  rncountcr  Lambert,  did  ab- 
jure King  Char'ci  and  his  intcrcli,  and  this  nobleman  muft  die  2 Yea,  is  it  not  yet  more  ftrange  that  one  William  Puma,  who  by  complying  had  occafioned  almoft  tuin  to 
..winy  noblemen,  burghs  and  gentlemen,  fliouldliavc  been  abfolved  bv  A ft  of  Parliament,  (as  might  be  cleared,  if  there  were  a table  of  tlie  unpricled  Afis  fet  down  after  their 
A ill*,  as  is  done  always  in  other  Parli.imcnit)and  yet  this  nobleman  muft  be  fentcnccd  to  death,  for  complying  for  the  good  of  the  Country  2 
But  to  (peak  liuto  the  bulinefs  in  poiut  of  law,  let  thefe  four  or  five  particular  Quire’s  Ik  conlidcrcd,  and  then  any  (hall  be  able  to  perceive  the  iniquity  of  this  fentencc. 

1.  By  wh  it  Aft  of  Parliament  is  fuch  a deed  as  this  condemned  .is  treafonable  ? By  what  municipal  law  can  any  Member  of  the  Kingdom  be  challenged  upon  the  account 
of  treafon,  for  treating  wilh  4 conqueror  fur  life  and  liberty ; and  for  fitting  in  bis  counfe's  for  the  good  of  the  country,  after  that  he,  with  the  reft  of  the  body  of  the  land, 
bad  fought  in  the  defence  of  King  and  Country  till  no  more  could  be  done ; after  the  whole  laud  had  been  overcome  in  leveral  battles,  and  wholly  over-i  un  : and  had  acied 
uniting  for  the  advantage  of  the  enemy,  and  dl (advantage  of  ilie  King  ar.d  Country,  before  the  victory  obtained  ; but  in  all  points  had  carried  as  became  a loyal  fnlrcff, 
. . ,m  1 ilniting  ill  the  help  by  arms  and  counfel  whicli  was  required  2 What  Aft  of  Parliament  deelaretb  fuch  a deed  as  this  treafonable,  and  l'uch  a fubject  to  deferve  death 


a.  Wm 
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29.  The  Trial  of  the  Lord  Morley,  &c. 


(42  i ) 


Was  there  ever  fuch  a PraBijue  in  Mud  fioce  ever  there  was  a King  in  it  ? Several  times  was  the  Kingdom  offer  W orer-run  by  the  Kingdom  of  England,?*:*- 
cularly  in  the  days  ofBaBcl,  and  at  that  time  Kins  Edward  caufed  the  Nobles  of  Scotland  to  iwear  allegiance  unto  him.  But  when  R’uce  came  to  lie  King,  was  there  any 
of  the  Nobles  queftioned  For  treafon  upon  that  account  l And  feeing  there  can  no  mftance  he  produced  out  of  the  Wlory  of  Scotland,  fince  ever  >t  was  a kingdom,  that  any 
f.ihjert,  nobleman  or  other,  was  accufcd  of  high-treaton,  for  fuel,  a caufc,  furely  this  nobleman  s cafe  is  unparallcl  d. 

5.  K not  this  ftrange,  conferring  what  the  principle  of  RoyalUU  is  ? They  &y,  That  ammuftgroetb  a juft  title  to  a croton  ; fo  faycth  D.  Feme,  Aralfata,  and  JM  W 
his  Sacro-SaaSa  Return  Majeftai,  cap.  .7.  And  by  this  principle  Cromwell  was  the  lawful  fupreme  Governor  of  the  Kingdom  of  Scotland,  and  had  juft  title  and  "ght  to 
the  crown  thereof,  having  now  conquered  the  fame.  And  if  this  principle  of  theirs  be  true  (winch  is  much  queftioned  by  their  oppofitcs),  no  compliance  with  him  could,  by 
any  law  in  the  world,  be  treafon  agair.ft  any  Prince  whatfoercr ; for  obedience  unto,  and  concurrence  with  a lawful  fupreme  Mapftrate,  can  be  trrafom  agamfl.  no  mart 
living  : How  then  could  this  nobleman  be  challenged  upon  the  account  of  trcaiou  for  compliance  ? Let  all  the  Royaiills  anfwer  this,  without  contradicting  thcmlelvcs,  if 

* is' there  any  Lawyer  who  can  produce  fuch  a definition  of  treafon  agalnfl la  Prince,  or  a fupreme  Magiftrate,  out  of  the  Civil  Law,  as  willconderan  .hedetdof  this 
worthy  nobleman,  and  make  compliance  with  a Conqueror  fur  the  good  and  ditty  of  the  Country,  after  all  means  of  Deface  are  broken  and  loft,  an  Art  of  Treafon  l And 
fince  the  Civil  Law  can  condemn  no  fuch  deed  as  treafonabic,  the  lenient*  given  ont  aga.nft  this  nobleman  muft  be  without  all  warrant  of  law. 

t.  Arc  there  not  many  Countries,  Kingdoms  and  Cities  that  have  been  over-run  by  their  enemies,  and  have  had  their  own  Iawl.il  Governors  pat  from  them,  and  fo  have 
been  forced  to  live  under  the  feet  of  ftrangers  ? And  hath  it  not  been  ufual  for  them  to  comply  with  fuch  as  had  Inc  prefeut  power  m their  hand, 

good  of  the  place  ? And  was  it  ever  yet  heard,  that  fuch  were  accufcd  and  condemned  of  trc.ifon  again  ft  their  own  Uwfnl  Governors,  thruft  from  tLem  fore  agamft  their 
wills,  for  any  fuch  compliance?  And  is  it  not  wonderful  that  this  eminent  nobleman  Ihuuld  become  a preparative  to  all  the  world. 


XXIX.  The  Trial  of  the  Lord  Morley,  for  Murder,  Aprils o,  1666.  1 8 Car.  II.  before 

the  Houfe  of  Lords. 


MEMORANDUM *,  That  upon  Saturday  the  28th  of  April,  1666,  1 
Aunt  1 8 Car.  II.  all  the  Judges  of  England,  viz  myfelf,  "/■  K.  Lord 
Chicf-Juflicc  of  the  King’s- Batch : Sir  Orlando  Bridgman , Lord 
Chiof-Jullice  of  the  Common-Plan ; Sir  Matthew  Holst-,  Chief-Baron  of 
the  Exchequer,  my  brother  Atkins , brother  TvjiJ'den , brother  Tyrell, 
brother  ‘turner , brother  Browne,  brother  IVintlham,  brother  Archer , bro- 
ther Raynsford,  and  brother  Morton,  met  together  at  Serjeants- Inn  in 
Flcet-fircet,  to  confidcr  of  fuch  things  as  might  in  point  of  Law,  fall  out 
in  the  Trial  of  the  Lord  Morley  \ ; who  was  on  the  Monday  to  be  tried 
by  his  Peers  for  a murder:  and  wc  did  all,  una  vote,  refolve feveral  things 
following,  par.  i.  Firft  it  was  agreed.  That  upon  the  letter  of  the  Lord 
Higb-Stcward  directed  to  us,  wc  were  to  attend  at  the  Trial  in  our  fcarlet 
Robes,  and  the  Chief-Judges  in  their  Collars  of  SS,  which  I did  ac- 
cordingly. But  my  Lord  Bridgman  was  abfent,  being  fuddenly  taken 
with  the  Gout ; the  Chief-Baron  had  not  his  Collar  of  SS,  having  left 
it  behind  him  in  the  Country;  but  we  all  were  in  fcarlet,  but  no  body 
then  had  a Collar  of  SS,  but  myfelf,  for  the  rcafons  aforefaid, 

2.  It  was  refolved,  That  in  cafe  the  Peers  who  arc  Triers,  after  the 
evidence  given,  and  the  Prifoner  withdrawn,  and  they  gone  to  confulc  of 
their  verdict,  fliould  defire  to  fpcak  with  any  of  the  Judges  to  have  their 
opinion  upon  any  point  of  Law,  that  if  the  Lord  Steward  fpokc  to  us  to 
go,  wc  fliould  go  to  them ; but  when  the  Lords  afkcd  us  any  queftion, 
wc  fhould  not  deliver  any  opinion,  but  let  them  know  wc  were  not  to 
deliver  any  private  opinion,  without  conference  with  the  reft  of  the 
Judges,  and  that  to  be  openly  done  in  Court.  And  this  notwithftanding 
the  precedent  in  the  cafe  of  the  Earl  of  Cajllehaven,  was  thought  prudent 
in  regard  of  ourfclvcs,  as  well  as  for  the  avoiding  fufpicion,  which  might 
grow  by  private  opinions,  all  refolutions  of  Judges  being  always  done  in 
publick. 

2.  Although  we  were  not  all  agreed  in  the  precedent  of  the  Lord  Dacre’s 
cafe,  cited  by  Sir  Edw.  Coke,  in  the  Pleas  of  the  Crown,  p.  29.  & 30. 
that  the  Judges  may  deliver  any  opinion  in  open  Court,  in  the  abfencc 
of  the  Prifoner  yet  it  was  agreed,  that  if  the  Lord  Steward  fhould  in  open 
Court,  demand  any  of  our  opinions  in  any  thing,  though  in  the  abfencc  of 
the  Prifoner,  wc  were  to  give  anfwer  to  the  queftion,  the  Lord  High- 
Steward  fhould  demand  of  us  ; we  being  call'd  to  affift  the  Court,  and  the 
demand  of  any  queftion  in  fuch  cafe  being  referr'd  to  the  diferetion  of  the 
High-Steward. 

4.  It  was  refolved  by  us  all.  That  in  cafe  any  of  the  Witnefies  which 
were,  examined  before  the  Coroner  were  dead,  or  unable  to  travel,  and 
oath  made  thereof,  that  then  the  examinations  of  fuch  Witnefies,  fo  dead 
or  unable  to  travel,  might  be  read ; the  Coroner  firft  making  oath  that 
fuch  examinations  arc  the  fame  which  he  took  upon  oath,  without  any 
addition  or  alteration  whatfoever. 

5.  That  in  cafe  oath  fliould  be  made,  that  any  Witncfs  who  hod  been 
examined  by  the  Coroner,  and  was  then  abfent,  was  detained  by  the 
nfeans  or  procurement  of  the  Prifoner,  and  the  opinion  of  the  Judges 
alkcd  whether  fuch  examination  might  be  read  ; wc  fhould  anfwer,  that 
if  their  Lordfliips  were  fatisfied  by  the  evidence  they  had  heard,  that  the 
Witncfs  was  detained  by  means  or  procurement  of  the  Prifoner,  then  the 
examination  might  be  read ; but  whether  he  was  detained  bv  the  means 
or  procurement  of  the  Prifoner,  was  matter  of  fa  cl  of  which  wc  were 
not  Judges,  but  their  Lordlhips. 

6.  Agreed,  That  if  a Wiinef*  who  was  examined  by  the  Coroner  be 
abfent,  and  oath  is  made  that  they  have  ufed  all  their  endeavours  to  find 
him,  and  cannot  find  him,  that  is  not  fufficicnt  to  authorize  the  reading  of 
fuch  examination. 

7.  Agreed,  That  no  words,  be  they  what  they  will,  are  in  Law  fuch  a pro- 
vocation, as  if  a man  kill  another  for  words  only,  will  diminifh  the  offence 
of  killing  a man,  from  murder  to  be  manflaughtcr.  As  fuppofo  one  call 
another  Ion  of  a whore,  or  give  him  the  lye,  and  thereupon  he  to  whom 
the  words  are  given  kill  the  other,  this  is  murder  ; but  if  upon  ill 
words,  both  the  parties  fuddenly  fight,  and  one  kill  the  other,  this  is 
but  manflaughtcr,  for  it  is  a combat  betwixt  two  upon  a fudden  heat, 
which  is  the  legal  defeription  of  manflaughter  J : and  we  were  all  of 
opinion  that  the  Statute  of  1 fac.  for  llabbing  a man,  not  having  firft 
llruck,  nor  having  any  weapon  drawn,  was  only  a declaration  of  the 
Common  Law,  and  made  to  prevent  the  inconvcniencics  of  Juries,  who 


1 provocation  to  extenuate  a murder. 


were  apt  to  believe  that  to  be  ; 
which  in  Law  was  not. 

8.  Agreed,  that  if  upon  words  two  men  grow  to  anger,  and  afterwards 
they  fupprefs  that  anger,  and  then  fall  into  other  difeourfes,  or  have 
other  diverfions  for  fuch  a fpace  of  time  as,  in  reafonable  intendment, 
their  heat  might  be  cooled,  and  fome  time  after  they  draw  one  upon  another, 
and  fight  ||,  and  one  is  killed,  this  is  murdc:  ; bccaufc  being  attended  with 
fuch  circumftances  as  is  rcafonably  fuppofed  to  be  a deliberate  a£t,  and  a 
premeditated  revenge  upon  the  firft  quarrel ; but  the  circumftances  of 
fuch  an  adt  being  matter  of  fail,  the  Jury  are  Judges  of  thofe  circum- 
ftances. 

Lord  High-Steward's  Commiflion. 

/"'’AROLUS  fecundus  Dei  gratia  Ang.  Scot.  Fran.  & Hiber.  Rex,  fidei 
Defenfor.  &c.  Clariflimo  Confanguinco  & Conciliario  noftro  Ed- 
wardo  Comiti  Clarendon  Dom.  Canccllar.  Anglia:  Salutem.  Sciatis 
quod  cum  Thomas  Dom  Morley  & Mountcag'.c  nuper  dc  parochia  S. 
Egidii  in  campis  in  Com.  Midd.  coram  nobis  apud  Weftm.  de  fclonia  Sc 
murdr.  per  ipfum  Thom.  Dom.  Morley  Sc  Mounteaglc  commit!.  & per- 
petrat.  per  Sacram.  probor.  Si  legal.  Horn.  Com.  prxd.  indicia:,  exiftit. 
Nos  confiderantcs  quod  Jullitia  eft  Virtus  excellens  Sc  Altillimo  ccm- 
placens,  eaq;  prx  omnibus  uti  volumus,  ac  pro  co  quod  officium  Sencf- 
calli  Anglix  cujus  prefentia  pro  Adminiftratione  Juftiche  St  executionc 
ejufdem  in  hac  parte  firm,  requiritur  (ut  accepimus)  jam  vacar,  de  fide- 
litate,  prudentia  provida,  Curcumfpeitione  & Induftria  veftris  pluri.ni. 
confidences,  ordinavimus  & conftituiinus  vos  ex  hac  caufa  Ssncfcallum 
Anglix  ad  officium  illud  cum  omnibus  cudem  officio  in  hac  parte  debit,  dc 
penmen,  (hac  vice)  gerend.  qccupand.  & exercend.  Dantes  & Conc':- 
dentts  vob.  tenorc  prelentium  plcnam  & fufficientcm  potcflatem  & autho- 
ritatem  Sc  mandat,  fpecialc  indictament.  prxd.  cundeni  Thomx  Dom.  Mor- 
ley & Mounteaglc  couccmen.  cum  omnibus  illud  tangrn.  a deleft.  & 
fidei.  noftro  Joh.  Kelyng  Milite  Capital.  Jufticiario  noftro  ad  placita 
coram  nob.  tenend.  & atligti.  in  cujus  Cuftodia  remanent,  recipicnd.  &c 
illud  infpiciend.  & ad  certos  diem  « locum  quos  ad  hoc  providers  ipfum 
Thomx  Dom.  Morley  & Mounteaglc  coram  vobis  cvecand.  & ipfum  I'u- 
perinde  audiend.  & examinand.  J:  refpond.  compclleiid.  ac  fine  debit© 
terminand.  Ncc  non  tot&  totics  Dom.  Procercs  & Magnates  hujus  regni 
noftri  Angl.  ejufd.  Thomx  Dom.  Morley  & Mounteaglc  pares  per  quos 
rci  veritas  in  hac  parte  melius  feiri  poterit  ad  diem  Si  locum  pried,  eX 
caufa  prxd.  coram  vobis  compararc  aftringend.  veritateq;  indc  comperta 
ad  Judicium  per  vos  inJe  Scncfcall.  noftrum  Angl.  in  hac  parte  reddend. 
fccundum  Legem  & Confuetudincm  regni  noftri  Anglix  (hac  vice)  verfus 
prsefat.  'I'homam  Dom.  Morley  Sc  Mounteagle  procedend.  fententiend. 
adjudicand.  & Executioncm  inde  fieri  prxeipiend.  Ccteraq;  omnia  & lin- 
gula qux  ad  officium  Scncfcalli  Anglix  in  hac  pane  pertinent  & rrquirun- 
tur  (hac  vice)  faciend.  exercend.  & exequend.  Et  idco  vob.  mandamus 
quod  circa  prxmifla  diligentcr  intendatis  ac  ea  fac.  icxcquaniiiii  in  forma 
prxd.  Damus  autem  univerfisfic  fingulis  Ducibus,  Marchionibus,  Comi- 
tibus,  Vicccomitibus  Baronibus,  & aliis  Officiants,  Miuiftris  Si  Ligeis 
noftris  quibulcunq;  tenorc  prefentium  firmittr  in  Mandatis  quod  vobis  in 
executionc  prxmifl'orum  intendentes  lint  confulentes,  alliftentcs,  obedientes 
& auxiliantes  in  omnibus  prout  decct.  Mandavimus  enim  prxfat.  Capital. 
Jufticiar.  noftro  pred.  quod  Indiflamcnt.  prxd.  cum  omnibus  illud  tangen. 
e;c  caufa  prxd.  vobis  deliber.  Mandavimus  etiam  Locumtenenti  noftro 
Turrisnoftr.  London,  five  ejus  Deputat.  ibidem  quod  ad  certos  diem  & 
locum  quos  ei  feire  fac.  prxfnt.  Thomam  Dom.  Morley  & Mounteagle 
coram  vobis  venire  fac.  In  cujus  rei  Teftimonium  has  literas  noftras  fieri 
fccimus  patentes,  teftc  meipfo  apud  Weftm.  duodecimo  die  Aprilis  Anno 
Regni  noftri  decimo  octavo. 

Per  ipfum  Regem  propria  manu  Jignat. 

Barker. 

Breve  de  Certiorari. 

CAROLUS  fecundus  Dei  gratia  diledt.  & fidei.  nollro  Joh.  Kelyng 
Milit.  Capital.  Juftic.  noftro  ad  placita  coram  nobis  tenend. 
affign.  Salutem.  Vob.  mandamus  quod  quoddam  Indidtament.  de 
Felonia  & Murdro  unde  Thomas  Dom.  Morley  & Mounteagle 
nuper  de  parochia  S.  Egidii  iii  Campis  in  com.  noftro  Midd.  in 
noftra  curia  coram  nobis  apud  Weft,  indidlat.  exiftit,  & penes  vos 
! in  cur.  noftra  jam  remanen.  cum  omnibus  ill.  tangen.  Clariflimo 


+ Fide  Moore' s Report!,  6i  1.  Refolved  by  ail  the  Judges,  that  on  a Trial  by  Peers,  the  Prifoner  cannot  challenge  any  of  the  Peers  that  are  relumed  on  his  Jafy. 

T f~tde  Crompton  1 Jufticc  *3.  a.  h.  Two  play  at  tables,  and  fell  out  fuddenly,  and  one  with  a Dagger  kill  the  other.  If  there  he  a quarrel,  and  a realbuabie  tune  before 
they  light,  it  is  murder. 

Il  Two  fall  out  fuddenly,  and  fight  prcfently,  and  one  kill  the  other,  i(  is  but  manflaughter : fo  if  after  they  have  quarrelled,  they  prefcnily  go  into  the  field  and  fight, 
one  kills  the  other,  ’tia  but  manflaughtcr;  for  all  is  one  continued  art  of  fury.  But  if  two  fall  out  fuddenly,  and  before  any  blows,  prcfently  appoint  to  go  to  ihe  fkld  and 
fight,  and  one  kill  the  other,  this  is  murder;  bccaufc  it  appcarelb  by  choofing  a fit  place  to  fight,  their  reafon  was  above  their  paffion,  and  fo  a deliberate  art.  FiJe 
Crompton  t Jufticc,  page  sj. 

3 Con- 
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2g.  The  Trial  of  thz  Lord  Morley, 


1 8 Car.  II.  ( 424  ) 


Confanguineo  Si  Confiliar.  noftro  Edwardo  Comiti  Clarendon, Canceling  Seijeant  Lie,  after  an  O-yes,  made  Proclamation,  viz.  the  Lord  Hi-h- 
lioftro  At!”!.  & hac  vice  Senefcallo  Angl.  fub  figillo  noftrn  dehberctis  in-  Steward  of  England  doth  command  all  perfons  to  k.xp  filcnce,  while  hi* 
dilate,  unacuin  hac  brcvi  ut  ipfe  Senefcallus  infpeflit  Indidiamcnt.  prxd.  Majefty’s  Commiffion  is  reading.^ 

5c  ceteris  ill.  rangen.  ulterius  indc  (hac  vice)  fieri  fac.  quod  de  jure  Sir  Thomas  Fanjhaw  read  rhe  CotTimiffimi. 

1.  r - t.  r*.  1: __n.:  a....!  e...:Z...i  fi re...  -.,.1  c te.u..„r  1 ns„U*.  ,t„.  c_ir 


& lecundumLc- 
Tcftc,  &c. 


1 5c  Confuctudinetn  regni  nofiii  Angl.  fitmit.  facicnd. 


Then  Sir  'John  Eaton  and  Sir  Edward  Walker  carrying  the  white  Staff 
between  them,  on  the  knee  p re  Tented  it  to  my  Lord  Steward,  and  lie  dc- 


Breve  dc  venire  fac. 


Ilivcred  it  back  to  Sir  John  Eaten,  who  placed  him  (elf  with  iron  the  lower- 
end  of  the  State,  on  the  right-hand  of  rhe  LorJ-Srcward,  and  Sir  Edward 


l Fa  Her  on  the  left,  on  a feat  even  with  the  body  of  the  Court,  having  a 

CArolus  fecundos,  See.  diledo  & fidel.  noftro  Job-  Robinfcn  Milhi  & fp**  between  them  for  the  Lord-Steward  to  fee'  the  Prifoner;  on  which 
Baronctto  Locunttenena  Turns  noftr.  London,  vcl  deputat.  fuo  (cat  alfo  fat  the  Clerk  of  the  Crown  in  Chancery,  and  Mr.  Kips,  the  Scal- 


thideiti  Salutem.  Vobis  mandamus  quod  Thomam  Dom.  Morley  5c 
-Mounteagle  nuper  de  parochia  S.  Egidii  in  Campis  in  com.  nollro  Midd. 
de  Felonia  & Murdro  mdidlat.  & vein  in  Cuftodia infra  Turnm  noilram 


bearer,  the  Seal  being  laid  at  tbe  lowcr-cod  of  the  State  before  the  Lord- 
Steward. 

O-yes  again,  and  Proclamation  made;  The  Lord  High-Steward  of 


London,  n.-ard.  detent,  corum  Chsuiffimo  Confanguineo  5c  Confiliar.  England  doth  command  all  perfons  whutfoever,  except  Peers,  Privy- 
hoftro  Edwardo  Ccmiti Clarendon  Dam.  Csmcellar.  nollto  Angl.  5c  hac  Councillors,  and  Judges,  to  be  uncovered. 

vice  Senefcallo  Anglia:  ad  ccrtum  diem  & locum  quos  idem  Senefcallus  Serjeant  Barcrtft  called  to  make  return  of  the  precept  to  him  directed. 


hoftro  Edwardo  Ccmiti  Clarendon  Dam.  Cancellnr.  nollro  Angl.  5c  hac 
vice  Senefcallo  Anglia:  ad  ccrtum  diem  & locum  quos  idem  Senefcallus 
vobis  feire  fac.  fupt  r prsmiffis  refponfur.  falvo  5c  fccure  venire  fac.  Et 
hoe  nullatenus  oinittatis.  Tcfte,  £cc. 

Barker. 


who  came  into  the  body  of  the  Court,  and  delivered  it  to  Sir  Thomas  Fan - 
Jbaw,  and  he  read  the  return  on  the  backfide  of  the  precept. 

O-yes  again,  and  the  Lords  required  to  anfwer  to  their  names. 

The  Lords  Triers  called  by  the  lilt,  Mr.  Watcrhouje , affiftaut  to  Sir 
Thomas  Fanjhaw , reading  their  names,  and  Serjeant  Lee  calling. 


rheita  cor.im  ipfoRege  tencnd.afiign.  Salutem.  VirtuteLiterarum  Dom. 
Regis  Paten tiurri  mihi  direr.!,  vobis  mando  firmitet  injungend.  quod 
uuoddaoi  Indidamcntum  de  Felonia  & Murdro  unde  Thomas  Dom. 


John  Lord  Roberts , Keeper  of  the  Privy-Seal. 
Edward  Earl  of  Manchejier,  Lord-Chamberlain. 
Hairy  Lord  Arlington,  Secretary  of  State. 


Morlcy  & Mounteagle  nuper  dc  purochia  S.  Egidii  in  Campis  in  com. 
Midd.  in  cur.  Dom.  Regis  coram  ipfo  Rfcge  apud  Wcftm.  indiclat,  cx- 
illir,  & penes  vos  in  cun  prttd.  jam  remanen.  cum  omnibus  ill.  tangen. 
adeo  plane  & integre  prou:  coram  dicio  Dom.  Rege  nuper  capt.  fuitquo- 
cunq;  nomine  pr.td.  Thomas  Dom.  Morley  5c  Mounteagle  nuncupetur, 
in  codcm  Cnram  me  prsefat.  Scncfcallo  fub  ligillo  veftro  3pud  Weftm.  in 


tnagna  Aula  piacitcr.  ibidem  die  Luna:  (viz.)  triccfuno  die  inftantis 
menfis  Aprilis  ad  horam  oflavam  ante  meridiem,  cjufq;  dici  liberctisuna  ! 
cum  hoc  prrcccpto  ut  ulterius  inde  fieri  faciam,quod  dc  jure  ad  fecunduat 
Legem  £c  Coufuetud.  Regni  Angl.  fuerit  facicnd.  Dat.  fub  figillo  mco 
apud  Wdlni.  14  Die  Aprilis  Anno  Regni  Doin.  Caroli  fccimdi,  Dei 
gratia  Angl.  Scot.  Fran.  5c  Hibcr.  Regis  fidci  Dcfcnlbris,  &c.  decimo 
octavo. 

Per  SenefcuVum, 

Fanshaw. 


Aubcry  Earl  of  Oxford. 
William  Earl  of  Bedford. 
James  Earl  of  Suffolk. 
Richard  Earl  of  Dorfet. 
John  Earl  of  Exeter. 

John  Earl  of  Bridgwater. 
Jar.es  Earl  of  Northampton. 
Henry  Earl  of  Pitot  borough. 

Earl  of  Thane t. 

Nicholas  Earl  of  Scarfdale. 
l*  1 


John  Earl  of  Both. 

gratia  Angl.  Scot.  Fran.  & Hibcr.  Regis  fidci  Dcfcnlbris,  & c.  decimo  William  Earl  of  Craven.  John  Lord  Frejhevile. 

©dtavo.  O-yes  again,  and  the  Lieutenant  of  the  Tower  called,  to  make  return 

Per  benejeu  turn,  _.  of  his  Precept,  and  bring  in  his  Prifoner. 

a.  s aw.  The  Prifoner  brought  to  tbe  Bar,  and  the  precept  delivered  to  Serjeant 

, _ ^ -nr  Ete,  and  by  him  to  Sir  Thomas  Funfloaw,  who  read  the  return  on  the 

■p  Dwardus  Comes  Clarendon  Dom.  Canccllar.  Angl.  hac  vice  Sencf-  badcflde  of 'he  prccep,  1 

^ callus  Anelise  Joh.  Robinfon Militi  3c  Baronetto  Locumtcnenti Dom.  Ti,.„  .l-.tAj  c,' ‘ rj  _„j_  _ rnn„^u  .\,P  pr:o,.,„r  .u. 


Thnnas  V'ifcount  Falconlridge. 
John  Vifcount  Mordant. 
Philip  Lord  IVharton. 

Hi  Hi  am  Lord  Paget. 

IFiMam  Lord  Maynard. 
Francis  Lord  Newport . 

John  Lord  Lucas. 

Charles  Lord  Gerrard. 

John  Lord  Berkley. 

Horatio  Lord  Townjhend. 


Anthony  Lord  Afioley. 
John  Lord  Frejhevile. 


„ Then  the  Lord-Steward  made  a fpeech  to  the  Prifoner,  telling  him  the 

Regis  ums  los;  London,  vcl  Deputy,  fuo  ibiJem  Salutem.  Vtrtute  callfe  of  his  bcillg  blou„ht  ,hiIher.  r 

Xiiterar.  Don.  Regis  P»t=M.  m,h.  lilrefl.  tibi  mmicSmma  injungendo  Thc  Illdiam^t  Sir  Tbm„,  and  AePlen  „ade  in  ,h. 

quod  Corpus  1 horn  a:  Dom.  Morlcy  5c  Mounteagle  nuper  dc  parochiaS.  i.L  


- : ■ c , , - v.  c x 11c  jnuictmciic  reau  oy  oir  1 nomas  ranjnaw,  anu  me  riea  maac  m tne 

where  he  had  pleaded  Nal guilty,  end  pull, iolhlf  nponhis 

Egidii  in  Campis  ut  com.  Midd.  in  Prifona  Dom.  Regis  lubCuilodiatua  pce“s  ’ e 6 1 ^ 

dinent.  ut  didrur,  une  dim  c.uC.  detenlienis  foa  4nocun,uc  nomine  T1^  thc  LoId.Steo.„d  made  3 nKeech  (by  way  of  charge)  to  the 
idem  Thomas  Dom.  Morley  & Mounteagle  111  eodetn  cenfeatur,  habes  ' 1 1 61 

coram  me  priefito  Senefcallo,  apod  Welta.  in  m.gna  Aula  placitor.  ibi-  Q;  mJ  pmhnatian  maJe  „ win  ive  cvidcn„  f 
dem  die  Lpm  (vie.)  3o.  die  infant,,  menfis  Apr.Ili,  ad  horam  ofavam  Lord  the  Ki  inf,  Tlmal  and 

*»“  meridiem  ednrde,n  die,,  ad  fnlijieiend.  & recplend.  ea  Omni,  on*  tb  be  h„rf  tbc  #and„t  ,be  B„  'hi,  delinnmee. 

Cur.  Dom.  Reps  de  «o  tune  ibidem  co, , fide, aver, t : ,n  hwp.rte,  & ha-  £„d.Stcm,rf  raidj  be  b„ld  the  Lord  M,rl„  mi  lame,  and  therefore 


beas  ibi  tunc  hoc  praceptum.  Dat.  fub  figillo  meoapud  Wcftm.  14.  die 
Aprilis,  Anno  Regni  Dom.  Car.  fecundi  Dei  gratia  Angl.  Scot.  Fran.  & 
Hibcr.  Regis  Fidci  Dcfcnforis,  &c.  iS. 


-*-*  Anglia:  Rogero  Harfnctt  Arm’  fervien.  Dom.  Regis  ad  Arma  Salu- 
tem. Virtute  Litcrar.  Dom.  Regis  Patent,  mihi  direct,  tibi  mar.do fir- 
miter  iniungendo  quod  funimoneas  tot  5c  toties  Dom.  Proccres  2c  Mac- 

O : A n nl  Tl.nmn.  \ 1 1 - U„  A,  V H 


Lord-Steward  faid,  he  heard  the  Lord  Morley  was  lame,  and  therefore 
bid  the  Lieutenant  of  the  Tower  fet  a chair  for  him  to  eafe  himfelf. 

Lord  Morley  defired  to  be  heard;  hut  the  Lord-Steward  told  him,  that 
it  was  ufual  to  hear  the  evidence  firft,  and  after  that  he  might  and  fltould 
be  heard  any  thing  he  had  co  offer  ; whereupon  he  fat  down. 

Serjeant  Glynn,  the  King’s  eldeft  Serjeant,  opened  the  Indictment,  then 
Mr.  Attorney-General  Palmer. 

Several  YVitncfics  examined;  thc  Prifoner  afleing  them  what  queftions 
he  pleafed. 

Two  Witncfl'es  fwore,  that  thc  Lord  Morley  run  him  into  the  head. 

One  Witncfs  fwore  a former  grudge:  ®. 

Another,  that  when  he  had  run  Mr.  HaJUngs  through  the  head,  he 


nates  hujus  Regni  Angl.  Thoma:  Dom.  Morlcy  5c  Mounteagle  nuper  de  I Another,  that  when  he  had  run  Mr.  HaJUngs  through  the  head,  he 
parochiaS.  Egidii  in  Campis  in  Com.  Midd.  'Pares  per  quosrei  veritas  f^ore,  God- damme,  1 promifed  thee  this,  and  now  I have  given  it  thee. 


de  Felonia  5c  Murdro  unde  idem  Thomas  Doin.  Morley  3:  Mounteagle  And  that  thc  quarrel  begun  at  the  Fleece-Tavern  about  an  Half  Crown 

indiclat.  cxiflit  melius  feiri  potuit  quod  ipfi  perfonalit.  comperesnt  co-  that  thc  Lord  Morley  faid  he  had  laid  down. 

ram  me  prxfat.  Senefcallo  apud  Wcftm.  in  Com.  Midd.  in  Mapna  Aula  Mr.  Sollicitor-General  Finch  defired  thc  depofitions  of  fome  Witneflls 
placitor.  ibidem  die  Lunar  (viz.)  30  die  inftantis  Menfis  Aprilis  ad  ho-  kefo'e  the  Coroner  (who  were  fince  dead)  might  be  read;  which 

ram  octavam  ante  meridiem  cjufdem  diei  ad  facicnd.  tunc  5c  ibidem  ca  the  Prifoner  oppofed,  defiling  that  no  evidence  might  be  given  again  ft 


qua:  in  hac  parte  fucrint  facicnd.  5i  habeas  ibi  tunc  nomina  pnediclor. 
Dom.  procerum,  5t  Magnat.  & hoc  pneccpt.  Dat.  fub  figillo  meoapud 
Wcftm.  5cc. 

Per  SenefiaUum , 

Fanshaw. 


him,  but  face  to  face. 

The  Lord-Steward  demanded  the  opinion  of  the  Judges,  who  by  the 


Lord  Chief-Juftice  Kelyng  delivered  their  opinion  ; that  upon  proof  made 
that  the  Witncffcs  were  dead,  and  oath  by  the  Coroner,  that  thc  deno- 


iiiions  were  unaltered,  they  ought  to  be  read  ; which  v 
The  depofitions  of  three  IVitneJpss  read. 


THE  Lord-Chancellor  bring  then  Lord-Steward,  came  from  War-  l,,e  ‘uy°J,‘‘oni  °J  wr“  "“"‘11“  recta. 

cejhr-hovfe  in  his  coach,  having  (befides  his  ufual  attendance)  Sir  Serjeant  Maynard  defired,  that  thc  depofitions  of  a material  Wi 
John  Eaton,  his  Majcftyls  chief Gcntleman-U (her,  carrying  a white  ftaff  taken  at  the  Coroner’s  Inqucft  (who  had  now  abfented  himfelf,  fo 

! _ . r.—  1 ,.,1  c;.  vj a — .1 u 


foot  long;  and  Sir  Edward  Walker,  Garter  King  at  Arms  in  his  they  could  not  find  him)  might  be  read. 

Coat  of  Office,  attending  on  him.  And  he  was  met  at  JVeJlminJler-  The  Prifoner  oppofed  it,  and  the  opinion  of  the  Judges  being  re- 
hall-gate  with  five  Maces  more,  who  all  went  before  him  into  the  Court,  quired ; the  Lord  Chief-Juftice  delivered  the  opinion.  That  if  the  Court 
where  he  took  his  place  in  a Chair  of  State ; the  five  Maces  placed  them-  upon  any  evidence  were  fatisfied,  the  Witncfs  was  withdrawn  by  the 
ftrlvcs  on  each  fide  of  the  State ; and  Serjeant  Let  went  into  the  body  of  procurement  of  the  Prifoner,  the  depofition  ought  to  be  read,  other  wife 
thc  Court,  and  there  laid  down  his  Mace  ; and  he  fupplied  the  place  of  not.  Whereupon 

Marftul  or  Crier  of  the  Court.  Sir  John  Eaton  with  tire  white  Staff,  Thomas  Harding  fworn,  depofed.  That  Thomas  Snell,  his  apprentice, 
and  Sir  Edward  Walker  ftood  at  the  lower-end  of  thc  State  ; Sir  John  was  lately  run  away  from  him,  and  that  his  fellows  faid,  he  told  them, 
Eaton  on  thc  right-hand  of  thc  Lord-Steward,  and  Sir  Edward  Walker  on  before  he  went  away;  that  the  Lord  Morky's  Trial  wis  to  be  lhortly, 


the  left. 

The  Clerk  of  thc  Crown  in  Chancery,  (landing  at  the  lower-end  of 


thc  Court,  with  three  obcifances  coming  up  to  the  Lord-Stcwaid,  on  j not  read. 


but  he  would  not  be  there. 

Thc  Court  not  thinking  this  evidence  fufficitnt,  the  depofition  was 


his  knee  prefented  the  Commiffion  unto  him. 


Lord  Morley  defired  fome  witncffcs  might  be  heard  on  his  fide,  on  his 


Sir  Thomas  Fanjkaw,  Clerk  of  tbc  Crown  in  the  King’s- Bench,  with  the  behalf,  who  were  admitted,  but  not  upon  oath. 


like  reverence,  came  and  received  the  Commiffion  from  the  Lord-Stew- 
ard, and  returned  to  his  place  in  the  midft  of  the  Court.  I 


Lord  Morley  heard  to  fay  what  he  pleafed  for  himfelf. 
Mr.  Sollicitor  fummed  up  the  evidence  as  follows,  viz. 


‘ Mr.  Hadings  and  his  brother  had  fome  time  before  met  Lord  3U'lty  in  thc  .ftreet,  and  grofsly  affronted  him ; whereupon  Lord  -Verity  complained  to  the  Honfe  of  Peer*, 
•who  onlrred  them  firft  into  cuftody,  and  then  committed  them  to  the  Tower,  from  whence  they  pctiticacd  the  Lords,  who  difebarged  them  upon  their  entering  into  Recog- 
nizances for  tbor  good  behaviour.  Fide  Lords  Journals  of  that  time. 

I Aprs 


Printed  image  digitised  by  tbc  University  of  Southampton  Library  Digitisation  Unit 


(425)  '666. 


far  Murder. 


jifn!  30.  1666. 

The  Speech  of  Sir  Htr.eege  Finch,  Knt.  the  King’s  Sollic:tor-Ge_ 
ncral,  at  the  Trial  of  the  Lord  Morley  (the  Earl  of  Clarendon, 
Lord  Chancellor,  being  then  Lord  High-Steward  of  England, 
fro  tempore ' who  fumin’d  up  the  Evidence,  ifc.  * 

T’HAT  a man  is  (lain  is  not  denied  by  my  Lord  Morlty:  the  manner  I 
how  it  came  to  pals  we  have  proved  for  the  King.  His  Lord  (hip  hath 
endeavoured  by  his  witurflcs  to  ditterencc  the  cafe  in  feme  circumltances  : 
the  queftion  will  now  be  reduced  to  this  j Whether  this  fa£t  be  murder,  as 
it  is  charged  upon  him  in  the  Indictment,  or  any  lefs  offence  than  that ; in 
which  I fee,  mv  Lord  Aftrftj  placeth  his  hopes,  that  it  will  fall  ? Mv 
Lord,  been  ufc  that  this  ts  a queftion  of  Law,  ariling  from  fact;  I will, 
with  your  Grace’s  pcrmillioti,  and  the  favour  of  my  Lords  the  Peers,  pre- 
fume  in  the  firlt  place,  to  lay  down  feme  principles  or  conclufions  in  Law, 
wherein,  1 think,  I am  not  deceived  ; and  would  be  loth  to  prevaricate  in 
a cafe  of  blood.  And  when  I have  laid  down  the  Conclufions,  I fhall  pro- 
ceed to  apply  them  to  the  fact  now  in  proof  before  you,  and  compare  it 
to  fuch  a proof  as  his  Lordlhip  hath  produced.  There  are  in  Law  but 
three  cafes  imaginable,  which  are  anyway  capable  of  excufc  for  the  death 
of  a man.  Thefc  arc,  Firft,  when  a man  kills  another  in  his  own  de- 
fence. Second,  when  he  doth  it  upon  mifedventure  and  nicer  accident. 
Third,  when  he  doth  it  in  heat  of  paffion,  or  any  fuddcii  adventure  (far 
that  which  is  done  in  profccutian  of  Juftice  hath  no  affinity  with  the  pre- 
fent  queftion).  The  two  firlt  of  thclc  do  cxcule  a Tito,  ’lis  not  fo  much 
as  felony  ; the  lalt  a Tanto,  ’lis  felony,  but  within  Clergy.  Hut  yet,  mv 
Lord,  the  Common  Law,  the  ancient  Common  Law  or  England,  would 
not  endure  to  hear  of  any  excufe  at  all  for  the  death  of  a man.  By  the 
ahtient  Law,  before  the  Statute  of  Marltrldge,  he  that  killed  a man  in  his 
own  defence  ; and  after  that  till  the  Statute  of  GUuceftsr,  he  that  had  killed 
a man  by  the  moll  innocent  misfortune  in  the  world  (the  glance  of  an  ar- 
,ow,  or  any  thing  elfe  than  thar)  muft  have  died  for  it,  as  a murderer. 
For  murder  is  a fin  fo  contrary  to  the  genius  and  temper  of  the  Enghjh  na- 
tion, that  whatfeever  A .:;s  but  like  it,  hath  ever  been  profecutcd  by  our 
Law’,  bv  a melt  ft  net  ar.fi  fpeedy  vengeance.  When  the  Law  began  to  let 
in  feme  k.nd  ofexcufes  in  thHc  cafes,  yet  ibev  wercclrclcd  in  with  as  wary 
cautions  and  obfervations ; and  bound  and  limited  with  as  nice  di(lin£tions 
and  differences  as  could  he.  And  therefore,  he  that  kills  a man  fe  dtfendtn- 
do,  muft  not  plead  that  he  did  it  fe ; but  he  muft  plead  not  guilty:  for  it 
is  a maxim  in  the  Law,  that  the  death  of  a man  can  never  be  juftined ; nay, 
the  Jury  cannot  find  hint  to  be  fe  defendendo,  bur  they  muft  find  the  fpecial 
fe£t,  ana  leave  it  to  the  Court  to  judge,  whether  it  were  fe  defendendo,  as  in 
circumlbnces.  For  if  the  fa£t  be  fe,  that  the  man  did  not  fly  to  the  wali, 
or  his  laft  refuge,  before  he  did  give  the  mortal  wounJ,  he  is  a felon  (till. 
He  that  kills  a man  by  accident  or  mife  ivemure,  muft  take  care  that  the 
action  he  was  about  were  -.bfelutdy  lawful  and  ncccffary  too:  for  if  there 
were  an  unnecefiary  meddling  with  rdgc-tools,  or  fire-arms  ; if  there  were 
unneceflary  recreation  in  the  act  which  produced  this  event,  he  is  rclpon- 
ftble  to  the” Law  for  the  uimoft  confequcncc.  And  at  this  day,  if  a man 
that  kills  another  in  the  city  efcapes  out  of the  city,  the  city  is  to  be  amerc- 
ed for  letting  a notorious  malcfaftor  ei'eape.  Hitherto  your  Lordlhips  fee, 
that  in  thefe  two  cafes,  which  are  moft  pardonable  of  any,  yet  the  Law  is 
very  fevere ; and  therefore  in  calcs  of  an  higher  nature,  it  is  ftill  more  ri- 
oront.  Now,  bccaufc  the  hope  of  this  cafe  is,  that  it  will  end  in  man- 
aughtcr,  and  becaufr  that  manflaughter  is  only  diftinguilhed  from  mur- 
der, in  that  it  is  not  difignsd,  but  othetwife,  it  is  in  itfelf  an  act  as  wilful 
and  r.s violent,  (though  not  fo  malicious)  and  fe  borders  tipon  murder:  I 
fhall  proceed  to  fitew  your  Lordlhips  how  the  Law  watches  upon  man- 
flaughtcr,  with  all  the  jealoufies  and  circumfpcCtions  imaginable;  and 
therefore  it  is  an  undoubted  principle  of  Law  (and  all  Lhe  men  in  England 
hold  their  lives  upon  very  miferable  terms,  if  it  were  otherwife),  ifany  man 
fhall  meet  a man  in  the  ftrcct,  and  kill  him  without  any  viftble  provoca- 
tion, the  Law  fupp  jfeth  there  was  malice  precedent,  and  judgcih  this  a£t 
murder.  Secondly , As  it  is  murder,  to  kill  without  any  provocation,  fo  if 
the  provocation  be  flight  and  trivial,  it  is  all  one  in  Law,  as  if  there  were 
none.  For  the  Law  of  England  allows  no  man  to  value  himfelf  at  fuch  a 
rate,  as  if  the  blood  of  his  neighbour  were  a fit  facrifice  to  expiate  every 
mean  and  flight  affront.  This  W2S  the  cafe  that  fell  out  in  the  time  of 
the  moll  reverend  Chicf-Juftice,  the  Lord  Popbant:  A Gentleman  of  Kent 
came  by  another,  and  made  wry  mouths  and  laughed,  and  made  fuch  fignS 
as  ufually  put  men  into  paffion  ; the  other  prcfcmly  fell  upon  him  and 
killed  him  : and  my  Lord  Chief-Juftice  Popham  and  his  brethren  delivered 
their  opinions,  that  it  was  murder : lor  this  was  not  a competent  provo- 
cation; and  the  man  was  hanged  upon  an  appeal,  of  murder.  Thirdly,  As 
no  provocation  makes  it  murder,  and  a flight  one,  is  all  one  with  none;  fo 
if  the  provocation  be  great  and  high,  and  fuch  as  might  be  capable  of  ex- 
cufe in  itfelf,  yet  if  a man  be  not  (lain  in  the  very  heat  and  bent  of  paf- 
fion ; if  there  be  any  interval  of  time,  as  a night’s  reft,  and  fleeping  upon 
it,  theLawknows  no  fuch  perioJ  : but  if  there  be  fuch  an  interval,  that  the 
Law  fuppofes  the  blood  might,  and  ought  to  have  been  cooled  again ; that  a 
man  might  have  come  to  himfelf,  and  then  he  fall-:  on  the  perfon  that  gave 
him  the  provocation,  that  which  was  paffion  at  the  firft,  is  malice  aLthe  laft  ; 
and  that  which  would  have  been  manflaughter  then,  is  murder  now.  This 
1 fubmit  to  your  Lordlhips  judgments,  who  hear  tnenow;  and  if  I did 
not  think  the  Law  was  clear  in  thefe  points,  I would  not  prcfurac  to  affirm 
it  in  fe  great  and  lolsmu  an  Aftembiy.  To  come  to  the  matter  of  fact; 
1 defire  your  Lord  (hips  to  conftder  what  Mr.  Haftings  hath  done,  and  what 
he  hath  fullered.  Fir/!,  There  appears  to  be  fo  little  of  provocation,  that 
the  poor  Gentleman  that  is  murdered,  offered  any  man  five  pound  to  tell 
him  what  the  quarrel  was.  His  Lordfliip  makes  his  defence,  tliat  he  hopes 
his  Peers  will  confidcr,  that  there  is  no  other  provocation  than  the  half- 
crown.  I am  loiry  for  it.  1 am  fare  the  Laws  of  England  allow  no  man 
to  take  away  another’s  life  for  half-a-crown,  without  being  guilty  of  mur- 
der. The  firft  thing  that  is  find  Mr.  Haftings  fttould  do  is  this : he  is  in  a 
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marinir  fufpefled,  and  hears  my  Lord  quarrel  about  an  half  crown,  a,-,j 
faith,  1 wonder  a perfon  of  honour  lhould  make  fuch  a-Jo  about  4:1  half 
crown,  and  then  throws  down  four  half  crowns  upon  tlje  table  to  make 
fatisfaclion  : prefcntly  fwords  are  drawn,  arid  Mr.  Bremr.idge  draws  his 
firft,  and  hectors  it  for  my  Lord ; then  they  are  put  up  .again':  there  is  otic 
interval  and  recollection  of  time.  My  Lord  proceeds  to  quarrel  with  Mr. 

I liafting .,  and  calls  his  fins  to  remembrance;  and  knowing  that  Mr.  /fey. 
r ••Z>  hid  been  guilty  of  killing  a man  not  long  before,  mcfentl.  tells  him. 
We  come  not  here  to  ftab  folks;  which  was  a bitter  reply.  Mr.  JJaftinrs  is 
grieved  to  fee  himfelf  fo  openly  reproached  by  rtiy  Lord,  and  could  not 
chute  but  tell  him,  he  was  a Gentleman  (and  fercly  Haftings  i_  a confefled 
Gcntlcmah,  and  a noble  name  in  this  Kingdom,  and  always  mull  be/ ; 
but  at  lull  goes  a little  farther,  and  faith.  As  good  a Gentleman  as  mv  Lord! 
This  is  not  comparable  to  laughing  at  my  Lord,  nor  to  making  wrv 
mouths;  and  vet  if  Haftings  had  done  this,  and  his  Lordlhip  had  killed 
him  fur  it,  he  had  flood  guilty  of  murder.  Obferve,  1 belcroh  your  Lotd- 
Ihips,  how  Mr.  Haftings  is  treated  ; he  is  folir  times  drawn  upon,  twice  by 
Brommidge  in  the  houfe  ; in  the  ftrect,  Brommidge  draws  upon  him  again  ; 
and  juft  under  the  arch  in  Liualns- fan- Field;  he  draws  the  fourtl£tnpe. 
Now  faith  Mr-  Halting-..  I have  no  quarrel  to  you,  Captain;  if  there  be 
any,  it  mull  be  disputed  between  me  and  my  Lord.  This  is  net  fuch  a 
fpccch  to  make  a quarrel,  but  to  prevent  one  : What  could  a Gentleman 
do  lefs,  that  found  himfelf  four  times  aflauked  ? For  if  he  would  decline 
the  quarrel,  the  heft  way  was  to  put  BranitniJge  out  of  the  calc,  as  a likely 
expedient.  When  that  would  not  do,  to  the  field  they  come.  And  here, 
my  Lord  Aforley  hath  produced  feme  witnefles,  who  being  not  to  be  fworn, 
have  f.iid  freely,  that  Mr.  Haftings  prelied  my  Lord  to  fight,  and  faw  him 
draw,  and  attack  with  the  three  on  the  other  fide.  Street  faid,  he  refelvcd 
to  fight  my  Lord;  and  another,  that  my  Lord  fa:d  he  would  not  ifeht. 
This  they  bring,  to  make  my  Lord  Morley  purely  paffive,  and  only  drai  n 
to  fight.  Under  favour,  we  muft  fubmit  to  the  judgment  of  your  Grate 
and  your  Lordlhips  his  Peers.  The  thing  that  is  fluid  here  is  not  probable. 
’Tis  plain,  Mr.  Hajlings  had  faid,  he  would  give  any  man  five  pounds 
that  would  tell  him  what  the  quarrel  was:  Would  he  that  knew  no  quar- 
rel have  the  blood  of  my  Lord  Morley?  Hut  then,  compare  this  with  the 
witnefles,  which  wc  have  brought  and  fworn;  all  three exprefs !y  fay,  they 
faw  the  fight  and  the  beginning  of  it.  Hut  with  fubmiflion  to  your  Grace, 
a fight  it  cannot  be  called  ; in  truth,  it  is  a direct  affaffination  : for  three 
witnefles  fwore,  there  were  two  upon  one  all  the  while;  viz.  upon  Mr. 
Hajlings.  And  Mr.  Ilujlings  being  thus  preflfcd  Heps  hack  to  get  a little 
ground  ; then  my  Lord  takes  him  at  the  advantage,  and  (hortens  his  fwnril, 
and  runs  him  in  lhe  head.  Now  they  that  (ay,  my  Lord  Morley  went  away 
firft  towards  his  own  houfe,  have  forgot  that  he  came  back  again  and  billed 
the  man.  I prefs  this  cafe  upon  the  bare  want  of  provocation,  becaufe  the 
confequence  is  great  in  Law  : I prefs  it,  as  if  the  proof  were  to  be  fet  here, 
and  no  more  were  to  be  faid  ; and  do  prefume  to  affirm,  it  is  malice  in  the 
Law,  and  murder  in  his  Lordfliip.  But  yet  we  fhall  not  reft  here;  but  if 
we  go  a little  farther,  vour  Lordlhips  will  fee,  here  is  malice  apparent,  ma- 
lice confcffed  and  rnoft  evident.  As  foon  as  Mr.  Hajlings  was  flam,  my 
Lord  Morley,  with  a moft  detperate  imprecation,  throws  thefword  upon 
him.  Gad  damn  me,  there  you  lie.  Another  f wears  his  Lordlhip  laid,  1 
have  promifed,  and  now  you  have  it.  Can  your  Lordlhips  doubt  now, 
whether  my  Lord  killed  Mr.  Haftings  with  a deliberate  hatred  f You  fee,  he 

1 confeffeth  it  was  in  difehargeef  a promile  ; and  my  Lord  is  to  be  believed 
againft  himfelf.  And  the  brother  of  the  Gentleman  hath  made  a fad  com- 
ment upon  thefc  words,  and  tells  us,  how  the  promife  arofe,  and  how  ic 
came  to  be  performed.  Mr.  Bdfiingi  tells  his  brother,  that  he  once  had 
the  unhappinefs  to  have  a quarrel  with  my  Lord  many  years  ago,  aJtnofl: 
ten,  and  that  fighting  with  my  Lord,  he  had  the  misfortune  to  give 
him  an  hurt;  and  though  the  witnefs  fpeaks  only  out  of  his  brother’s 
mouth,  yet  hetcftifics,  that  ht's  brother  told  it  him  in  the  angriilh  of  his 
fptrit,  as  a fccret  that  troubled  him,  and  which  he  did  not  tell  out  of  de- 
fign,  but  by  way  of  lamentation.  And  yet  if  Mr.  Haftings  had  been  found 
bleeding  in  the  field,  and  been  afkcd  who  killed  him,  and  had  faid,  my 
Lord  Morley  had  Haiti  him ; it  had  been  good  evidence,  though  no  other 
witnefles  were,  and  though  it  came  out  of  his  own  mouth.  The  brother 
fwears  farther,  that  my  Lord  Morley  coming  by,  and  his  brother  paying 
his  Lordlhip  due  rafpcdl,  my  Lord  received  it  with  fo  much  contempt,  that 
his  brother  faid  prefcntly,  he  knew  not  what  it  meant,  1 doubt  he  bears  me 
3 grudge.  This  was  a year  and  an  half  before  his  death;  but  within  a 
quarter  of  a year  before,  the  witnefles  fay,  his  brother,  his  father,  and  my 
Lord,  were  at  an  ale-ltoufe ; no  fooner  was  his  brother  gone  down  flairs, 
but  when  he  came  up  again  he  finds  my  Lord  with  a ‘.word  drawn,  and 
fwears  that  his  brother  then  told  him,  that  my  Lord  was  always  urging  him 
to  drink;  and  then  would  leek  all  oecafions  he  could  to  give  and  take  of- 
fence. bo  then,  it  feems,  it  was  my  Lord's  cuftom  to  urge  Mr  Halting!, 
and  to  give  him  frequent  provocations,  as  if  h;  had  fought  sn  occalton  for 
manflaughter,  that  he  might  kill  him  within  the  protection  of  the  Law. 
Thjsisthe  moft  defperate  complication  of  malice  that  can  be.  To  this 
purpofe,  I fhall  prefume  to  put  a cafe  (which  our  books  Apeak),  and  which 
will  highly  concern  the  point  in  this  cafe.  If  my  Lord  fthrlty  hod  fled  to 
the  wall,  and  had  flain  Mr.  Haftings  when  he  had  fled  to  the  wall,  that 
would  not  have  ferved  his  turn,  as  this  cafe  is;  for  our  books  tell  us  of  one, 
who  bore  malice  to  another,  and  then  provoked  him  to  draw  his  Award  ; 
feeing  the  (word  drawn,  helled  away,  to  tempt  the  adverfary  to  purfue,  and 
flail  retired  till  he  came  to  the  wall  ; now  feeing  himfelf  at  his  laft  refuge, 
he  thought  to  kill  him  legally  and  fafely  in  h:s  own  defence.  But  lines  the 
pretence  of  Law  was  but  an  art  to  difguife  the  malice  of  his  heart,  which  he 
now  executed  freely,  the  book  fays  it  was  murder:  fo  'twill  be  here. 
Your  Lordlhips  will  give  me  leave  on  this  occafion  to  tell  you,  that 
it  is  cither  the  misfortune  or  the  juft  reproach  of  feme  governments 
in  foreign  Hates,  that  there  are  places  abroad,  where  murder  is  a 
cheaper  lin  than  theft ; and  the  fame  people,  that  will  rife  up  in  arms  as  one 
man  to  purfue  a pilferer,  will  yet  make  a Jon;  through  the  midft  of 
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them,  for  the  Man-flayer  to  cfcape.  Hence  it  comes  to  pafs,  that  Men 
aic  (lain  every  day  for  anything,  fur  nothing;  inldmuch  that  a learned 
Civilian  writing  of  thofc  Republic^,  tells  us  plainly,  Fre.jutntiamfunl 
bmrunum  exits,  quam  notlvitaln.  But  however  it  be  in  thefc  Common- 
■wcahhs,  yet  we,  who  have  the  happinefs  to  live  under  a monarchy,  (the 
heft  of  Governments)  and  under  a King,  (the  bed  of  mon.irchs)  have  all 
our  lives  fecur'd  to  us,  bv  his  Maj  city's  own  royal  and  immediate  protec- 
tion; and  therefore  no  corruption  of  manners  will  ever  be  able  to  bring 

this  fin  into  fa&iion  and  credit  among#  us,  nothing  will  ever  naturalize  it 
here,  i do  acknowledge  to  your  Lor.lfhips  (for  why  fhouM  I conceal  any 
thing  that  makes  for  tnv  Lord  Mir  ley' 5 advantage  ?)  1 do  Confifs  that  an 
affront,  or  indignity  offered  to  a Peer,  is  much  moie  heinous,  than  that 
which  is  offered"  to  a private  Gentleman.  But  l mull  needs  fay  withal, 
that  the  Law  hath  provided  another  manner  of  reparation  for  a Peer,  titan 
that  which  it  gives  a Gentleman.  The  Tame  words  that  being  fpoken  of 
a Gentleman,  will  bear  no  kind  of  action;  when  they  arc  fpoken  to  a Peer, 
become Seandulum  Magnatum.  The  Peer  recovers  great  damage  ; the  Kmg 
jnfii&s  fine  or  imprisonment : fo  that  upon  the  matter  the  offender  is  bound 
in  chains,  and  brought  and.  laid  at  m Lord’s  feet.  Now  for  him,  whofe 
honour  is  thus  guarded  by  the  Law.  to  avenge  hhnfelf  by  his  fword,  is  a mod 
unpardonable  cxcui'e : ! do  not  pretend,!  do  no:  \dFer  to  fay,  that  the  killing  ' 
of  a man,  is  more  capital  in  c : of  a Peer,  than  would  be  in  the  cafe  of  a 
private  Gentleman  : but  I do  prefume  to  affii  n , that  no  provocation  in  the 
world,  can  make  that  to  be  but  mjv.Uaughur  in  the  cafe  of  a Peer,  that  would 
be  murder  in  the  cafe  of  a Gentleman  ; that  is  this  cafe.  W ill  your  Lord- 
ihips  therefore  give' me  leave  to  turn  the  rabies,  and  fuppofe  Mr.  Haflings 
had  killed  my  Cord  Alsrlrj,  upon  lb  flight  and  groundlcfs  a pretence;  as 
fuppofe,  my  Lord  flf forUr,  in  his  life-time,  had  with  grief  of  heart  com- 
plained to  his  brother,  that  Mr.  Haflings  did  bear  him  a fscret  hatred,  be- 
caufe  in  a former  combat  his  Lordlhip  had  worffed  Mr.  Haflings,  and 
given  him  an  hurt : Suppofc,  my  Lord  Morley  had  long  before  this  com- 
plained farther,  that  he  law  the  effect  of  Mr.  Haflings's  malice  upon  every 
occafion,  and  when  his  Lordlhip  did  but  offer  to  falute  Mr.  Haflings,  and 
give  him  a refpefl,  Mr.  Haflings  receiv’d  it  fullenly  and  unmannerly,  and 
return'd  it  with  contempt;  fuppofe  that  his  Lordlhip  had  complain’d 
farther,  that  Mr.  Haflings  did  nothing  but  feck  occalions  and  pretences  of 
a quarrel ; and  fuppofe  that  within  a quarter  of  a year  of  my  Lord  Msr- 
ie/s  death,  Mr.  Hi  flings  had  been  found  in  an  alehoufe,  with  my  Lord 
Morlty,  and  had  there  drawn  his  fword  upon  my  Lord  ; and  then  my  Lord 
had  complain’d  to  his  Brother,  that  he  did  believe  Mr.  Haflings  would  do 
him  fomc  mifehief  fome  time  or  other:  And  fuppofe,  after  all  this,  that 
my  Lord  M.rlcy  had  been  flain  jull  in  fuch  a manner,  as  Mr.  Haflings  hath 
been,  would  your  Lordlhip,  would  the  Kingdom  have  thought  this  a 
fvlfidcnt  account  for  noble  blood,  if  Mr.  Haflings  had  been  only  found 
guilty  01  Manflaughter,  nndefcap’d  by  his  Clergy,  and  a burning  in  the 
band?  My  Lords,  the  quality  of  an  offender  may  ferve  to  inhancc  the 
crime  ; but  fincc  die  world  llood,  it  never  was  counted  any  abatement. 
The  lame  duty  to  the  King,  the  fame  obedience  to  his  Laws,  the  fame 
reverence  to  human  nature,  the  fame  care  to  avoid  eft’ufion  of  Chriilian 
blood  is  expected  from  a Lord,  which  is  required  from  the  mcaneft  Com- 
moner of  England.  ’Tis  the  cafe  of  all  the  people  of  England,  who  are 
highly  concern’d  in  the prefent example;  if  they  put  their  trull  in  the 
Law,  as  the  great  avenger  of  blood  in  the  world,  and  once  find  thetnfclves 
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deceived,  who  knows  the  confer, nonce  that  may  fellow  ? What  feuds  in 
private  families?  What  tnaffachi*  it  may  produce  at  lull  ? And  therefore, 
no  doubt,  but  all  the  Kingdom  will  obferve,  and  mark  the  iflue  of  this  day ; 
and  will  be  curious  to  know,  what  will  become  of  a Lord,  in  whole  eyes 
the  blood  of  a Gentleman  hath  been  fo  vile  and  inconlidcrablc;  if  it  were 
pofliblc,  1 fay,  if  it  were  poffiblc,  that  fo  great  a Tribunal  as  this  Ihould 
either  millake  the  fail,  or  mifunderCand  the  Law,  what  Judicature  is 
there  left  on  this  fide  Heaven  for  mankind  to  rely  ou?  I pretend  not  to 
aggravate  the  matter  : this  is  the  place  win  re  no  dctellation  of  the  crime, 
no  paifiqn  of  the  Profi  tutor,  and  no.cornpalfion  of  yourLordihips  toward* 
a Peer  of  the  Realm,  is  to  have  am  ingredient  in  the  verdict.  And  there- 
fore, having  ohferv’d  to  your  Lorufliips  that,  there  is  malice  imply’d  by 
thu  Law,  and  in  a manner  confels’d  by  the  party,  bcfidcs  the  direct  and 
formal  malice  which  hath  been  prov’d ; l lhall  now  fubxnit  all  to  the 
Judgment,  which  the  Law  hath  wifely  placed  in  your  LorJfiiips  moll 
noble  breafls  ; with  this  only  confideration,  ’tis  the  voice  of  blood  that 
cr-cth,  I know  your  Lorufliips  will  give  it  fuch  an  audience  as  it  ought 
to  have ; fuch  an  audience  as  may  quiet  it,  and  keep  it  liom  crying  any 
more;  fuch  an  audience  as  may  cleanfc  the  land  from  blood,  and  he  a 
means  to  continue  to  your  Lordthips  that  due  veueration,  which  all  men 
have  to  yourLordihips  moll  righteous  and  impartial  proceedings. 

After  him  Serjeant  Maynard  fpoke. 

I.ord-Stcward  defired  the  Lords  to  withdraw  into  the  Court  of  Wards, 
and  conlider  of  their  evidence ; but  he  did  not  fum  up  the  evidence. 

Lieutenant  of  the  Tower  bid  to  withdraw  his  Prifoner. 

The  Lords  and  the  Priloncr  being  withdrawn  ; Serjeant  Lee  brought 
wine  and  bifeuits  to  the  Lord-Steward,  and  then  round  the  Court. 

The  Lords  Hayed  about  three  hours,  and  then  returned  into  the  Court, 
and  took  their  places. 

Sir  ‘Thomas  Fanjhmv  firft  called  them  according  to  their  precedence ; and 
all  being  prefent,  he  then  called  them  again,  beginning  with  the  lowed, 
who  anlwering  to  his  name. 

The  Lord-Steward  alkcd  him,  faying,  my  Lord  Frtjheoile,  is  my  Lord 
Merit]  Guilty  or  not  Guilty  ? W ho  laying  his  hand  on  his  bread,  anfwered. 
Not  Guilty  of  Murder,  but  Guilt]  of  ManfluUghter. 

And  in  the  fame  manner  afking  them  all  feverally,  they  all  gave  the 
fame  anfwcr,  except  two,  the  Lord  IVhartn 1,  and  Lord  JjkUy,  who 
anfwered,  Guilt]  of  Murder. 

The  Lords  having  delivered  their  verdidl,  the  Lieutenant  of  the  Tower 
was  commanded  to  bring  in  his  Prifoner. 

The  Lord-Steward  told  him,  his  Peers  had  found  him  Guilty  of  Man- 
flaughter, and  asked  him,  what  he  could  fay  for  himfelf  ? 

Me  anfwered,  he  defired  the  benefit  of  the  Clergy,  and  the  benefit  of 
the  Statute. 

Lord-Steward  faid,  he  mud  have  the  benefit  of  the  Clergy  : and  that 
he  conceived  the  Statute  was  clear  in  his  behalf ; and  asking  the  opinion 
of  the  Judges,  they  all  bowed  in  token  of  confcnt. 

The  Lord-Steward  malting  a Ihort  fpcech  of  admonilhment  to  the 
Prifoner,  told  him  lie  was  difeharged,  paying  his  Fees;  and  then  dif- 
rnifs’d  the  Court,  and  broke  his  Staff. 


30.  Proceedings  again]}  Sir  W.  Soame, 


XXX.  The  Proceedings  in  the  Court  of  King  s -Bench , Exchequer , and  Houfe  of  Peers , in  the  Cafe 
of  Sir  Samuel  Barnardiston,  Bart,  againft  Sir  William  Soame,  Sheriff  of  Suffolk^  concerning 
the  Election  of  Members  to  Parliament,  1674,  26  Car.  II. 


A Copy  of  the  Record  inter  Soame  and  Barnardijton.  | 
Tlacita  coram  Domino  Rege  apud  IVeflmonafltrium  de  Termino 
Satitfe  Trinitaiis  Anno  Regni  Domini  Carol i Secundi  nunc  Regis  | 
Anglic , &c.  vicefimo  fexto , Rotulo  1577. 

Midd. ft  Emorandum  quod  alias  fcilicct  Termino  Pafchc  ultimo 
preterito  coram  Domino  Rege  apud  Wedmor.aft.  venit 
A- “A  Samuel  Barnardidon  Baronet.  perTho.  Ditchfield  At- 
tornatum  fuum  & protulit  hie  in  curia  dicli  Domini  Regis  tunc  ibidem 
quondam  Billam  fiiam  verfus  Willielmum  Soame  Militcm  miper  Vicc- 
comitem  Comitatus  Suffolcic  in  cudodia  Marrefcalli,  &c.  de  placito  tranf- 
greffione  fupcrcafum  & funt  plcg.  de  prof,  fcilicct  Johannes  Doc  & Ri- 
cardus  Roc.  Quc  quidetn  Biila  fequitur  in  Ii.tc  verba  IT.  Middl.  Samuel 
Barnardidon  Baionettus  queritur  de  Willielmo  Soame  Milite  nuper  V ice- 
comits  Comitatus  Suffolcic  in  cudodia  Mar.  Marrcfcal.  Domini  Regis  co- 
ram ipfo  Rege  exidentem  pro  co,  videlicet,  quod  ctim  Dominus  Rex  nunc 
octavo  die  Fcbruarii  Anno  Regni  dicli  Domini  Regis  nunc  vicefimo  quinto 
per  breve  fuumgerend.  dat.  eifdem  die  $c  anno  cmanans  extra  Cancellari- 
am  fuam  apud  Wdlmonaderium  predict,  in  diclo  Com.  Middl.  adtunc 
exident.  tunc  Vicecomit.  Com.  Suffolcie  predidt.  direftum,  rccitandoper 
idem  breve,  quod  cum  Henricus  North  Baroneuus  nuper  cleft.  fuerat 
unus  Mil.  Com.  predict,  pro  adtunc  prefent.  Parliamento  difti  Domini 
Regis  inchoat.  apud  Civitatem  fuam  W eftmonaderii  oftavo  die  Maii  Anno 
Regni  dicli  Domini  Regis  tertio  decimo,  & ab  indc  per  diverfas  Proroga- 
tioncs  ufq;  triccfimum  diem  Oftobris  Anno  Regni  ejufdcm  nunc  Regis 
vicefimo  quarto  continuat.  & ab  eodem  tricefimo  die  Oftobris  idem  Par- 
liamentum  ufq;  quartum  diem  tunc  inftantis  Fcbruarii  ulterius  prorogat. 
fuerat,  ibidem  tunc  tenend.  & pro  fcquend.  Qiiodque  ipfe  fic  cleft.  & 
drbito  modo  retornat.  juxta  formam  Statuti  in  hujufmodi  cafu  edit.  & 
provif,  in  domo  inferiori  cqmmtuiiute  Regtii  dicli  Domini  Regis  Anglic 


conditut.  fuerat,  prout  per  Record,  dicli  Parliament!  fui  in  Cancellaria 
fun  refidend.  plenius  condabat,ac  idem  Henricus  North  unus  Militum  pro 
Com.  predift.  exillcnd.  diem  fuum  claufit  extremum  ut  diftus  Dominus 
Rex  acceperat,  cujus  pretextu  fubditi  difti  Domini  Regis  Com.  Suffolcie 
prod,  de  uno  Milite  ad  traebndum  proutilirate  cjufdem  Com.  dedituti  fu- 
rnmt,  idem  Dom.  Rex  nolens  tamen  quod  Communitas  Regni  fui  in 
dido  Parliamento  fuo  ad  negotia  dicli  Domini  Regis  & datum  Regni  fui 
& Ecclefic  Anglicanc  aggregst.  cx  caufa  predifta  iramoraretur  feu  ex- 
tenuaretur,  quo  minus  nceoiia  ilia  debitum  forcierentur,  effectum  eidem 
Vicecomit.  diet!  Com.  Stiff,  per  breve  ill.  prccipiffct  quod  loco  predict! 
Hcnrici  in  pleno  Com.  fuo  immediate  pod  rcceptum  brevis  illius  unum 
alium  militcm  gladio  cinclum  idoneum  & diferetum  Com.  predict.  ( pro- 
clamatione  prius  de  prcmiflls  ac  de  die  & loco  facia)  libcrc  <Sc  indifferentcr 
per  illos  qui  hujufmodi  proclamation,  ill.  intcrcffcnt  juxta  formam  Statuti 
inde  editi  & provifi  eligi  facerct,  & nomcn  cjufdem  Militis  in  quibufdam 
indenturis  inter  predict.  Vicecomitem  & illos  qui  hujufmodi  Eleclioni  in- 
tereffint  indc  conficiend.  (licet  hujufmodi  eligend.  prelens  effet  vcl  abfens) 
inferi  eumq;  ad  didtum  Parliamentum  veninT facerct,  ita  quod  idem  Miles 
lie  eligend.  plenam  & fufficicntcm  potedatem  pro  fe  & Communitate 
Com.  prcdidl.  haberet  ad  faciend.  & confentien  l.  hiis  que  in  Parliamento 
de  commit ni  confilio  didli  regni  fui  (favente  Deo)  contingcrcnt  ordinari 
fuper  negotiis  ante  dictis  (noluit  dictus  Dominus  Rex  tamen,  quod  pre- 
diflus  Vic.  Suff.  ncc  aliquis alius  Vicecomes  dicli  Regni  fui  aliqualiter 
efl'et  clcfhis)  5c  Elcdlionem  illain  fic  faclam  didindle  5e  apertc  fub  figillo 
cjufdem  Vic.  5c  figillis  eorumqui  Eledlioni  ill.  intcrcflcnt  didlo  Domino 
Kegi  in  Cancellariam  fuam  certificaret  indilate  remittend.  Diclo  Domino 
Rcgi  alteram  partem  Indenture  prcdiclc  eidem  brevi  confuetam,  una  cum 
eodem  brevi  prout  in  eodem  brevi  plenius  continctur.  Quod  quidem  breve 
podca  fcilicct  duodecimo  die  Fcbruarii  Anno  Regno  didi  Domini  Regis 
nunc  vicefimo  quinto  lupnuUct.  apud  Gippovicum  in  diclo  Com.  Suff". 

prefato 
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prefato  Willielaio  Soame  tunc  Vic.  didti  Com.  Suff.  exifkns  dclibefatum  fingulis  ptemiflis  maturaque  deliberations  inde  fcabita,  confideratuta  eft 
foie  in  forma juris  exequenduni  quodq;  predictus  Will.  Vic.  Com.prcdiCti  quod  prxd.  Samuel  Barnaidifton  recuperet  verfus  prxfatum  Williel.  Soatnd 
tuneexiftend.  ad  proxCom.  fuumejufdcm  Com.  Suit'.  poll  receptionem  die-  dampna  fua  prxd.  perjuratores  prxd.  in  form3  predida  affeff.  necnon  na- 
ti  brevis,  leilicet,  vicefimo  quarto  die  Februarii  Anno  Rcgni  dicti  Domini  naginta  b ocio  libras  pro  inifis  & cullagiis  fuis  prxd.  eidem  Samuel  per 
Regis  nunc  vicefimo  quinto  fuuradidlo,  ac  vigors  brevis  illius  in  pleno  curiam  dicti  Domini  Regis  nunc  hie  aflenfu  fuo  de  incremento  adjudicate 
Com  fuo  tunc  tent,  npud  Gippovicum  predidt.  in  diet.  Com.  Suff.  coram  Que  quidem  dampna  in  toto  fe  attingunt  ad  noningentas  libras  « prxd. 
eodem  Willicl.  adtunc  Vic.  ejufdem  Coin,  breve  ilium  legi  feci  Act  nec  non  Willie!,  in  m fcricordia,  ice.  Poftea  leilicet  die  Sabbati  vicefimo  quarto 
publicam  Prociamationem  de  dieic  loco  in  brevi  prediclo  in  ea  parte  con-  die  Aprilis  Anno  Rcgni  Domini  Regis  nunc,  &c.  vicefimo  feptimo  trank 
tent,  feciffet  ncc  non  de  uno  militc  gladio  cinCto  magis  idoneo  & difereto  cript.  Record.  & proceff.  prxd.  inter  partes  prediftas  de  placito  praid.  cum 
Com.  predict,  juxtafbttnam  Sc  cxigentiam  brevis  illius eligend.  adveniend.  omnibus  ea  Ungentibus  pretext u cuiufdam  brevis  difli  Domini  Regis  de 
adParlismciitumprcdi&uminplcnoCom.  ill.  proutill.  per  breve  ill.  precept.  [ errorc  corrigend.  per  prefat.  Williel.  Soame  in  premilfis  profecut.  canon 
fun  Jc  fecund  urn  formam  ill.  precept,  fuit,  videlicet  int.  horam  oclavam  & , Jufliciariis  Domini  Regis  de  Commtini  Banco  &Bart>nibus  dc  Scaccario 
hotam  undecimamantea  meridiem  ejufdem  viccfimiquariidicFebroarii  An-  dicli  Domini  Regis  de  gradu  dc  le  Coif;  in  Cameram  Scaccarii  juxta  fnr- 
110  vicefimo  quinto  fupradidto  fuper  quo  proccffum  fuit  tunc  ibidem  in  pie-  mam  Statuti  in  Parliamento  Domine  Elizabeths  nuper  Reginc  Anglic  apud 
no  Com.  ill.  ad  Ele&ionem  unius  alius  Militis  proeodem  Com.  in  loco  pro-  Weft,  vicefimo  tertio  die  Novembi  is  Anno  Regni  fui  vicefimo  feptimo  tent' 
didti  Henrici,  perGentes  in  Com.  illius  refidentesaceidcmProclamiitioni  in-  edit,  a predidta  curia  didti  Domini  Regis  hie  corain  ipfoRcge  trail fmiffa  fue- 
tereffentes,  ac  licet  idem  Samuel  in  eodem  plcnoCom.  tent,  apud  Gippovi-  runt,  prcdidtufqueWilliel.  Soame  in cadem  curia  Camerc Scaccarii  compa- 
cum  predict,  (qui  tunc&diu  antea  fuit  Miles  gtadipcinftusinprcdidto  Com.  ren'  diverfas  caufas  & materias  pro  errorc  inRccordo  JcProcefiu  prxd.  pro 
videlicet  apud  BrightwcH  coinmorans  & converfans  & in  eodem  Com.  Suff.  revocatione  & adnullatione  Judicii  prxd.  affignavit,  ad  quas  prxd.  Samuel 
natus)  fecund  inn  cxigentiam  brevis  predidti  debite  eledtus  & nominatus  Barnardilton  in  eadem  curia  Camerc  Scaccarii  prxd.  fimiliter  comparand, 
fuit  eodem  vicefimo  quarto  die  Februarii  inter  horam  oclavam  Jc  horam  un-  placitavit,  quod  nec  in Recordo  nec  in  Procefiu  prxd.  ncc  in  rcdditionc  Ju- 
decimam  fore  Mihtem  Com.  illius  in  loco  predidti  Henrici  North  propre-  dicii  prxd.  in  ullo  fuit  errat.  Poftmodumq;  feilicetdie  Sabbati  decimodja 
dicto  Parliamento  adveniend.  pro  eodem  Com.  ad  idem  Parliamentum  per  ' Junii  Anno  Rcgni  didti  Domini  Regis  nunc  vicefimo oftavo  vifis  premilfis 
majorern  numerum Gentium  tunc  refidcntiuin  infra didtuni Com.  Suffolciir,  & per  curiam  Camere  Seac.  prxd.  diligent,  examiuat.  Si  plcnis  intelkclis  # 
prediclo  tempore  Proclamation^  predidti  tunc  Jc  ibidem  prefent.  cideinPro-  tam  Record.  & Proccff.  prxd.  quam  Judicio  prxd.  fuper  ciulcm  reddh. 
clamationi  intcrellcniium  quorum  tunc  quilibet  expendcre  potuit  quadra-  videbatur  curia  Camerc  Scac.  prxd . quod  judicium  pried,  vitioluni  i dc- 
ginta  folidos  liberi  cencmcnti  & ultra  per  annum  infra  Com.  ill.  Ac  licet  fedtivum  in  lege  cxiftit.  Idco  fldtnnc  & iirdem  per  eandem  curiam  confi- 
predidtus  Wiilielmus  adtunc  Vidi.  dicli  Com.  Suffolcix  cxiilens  premiffa  deratum  fuit  uuod  judicium  prxd.  in  omnibus  reverfetur,  adnulletur  & 
fat  is  fcietis,  poftea  leilicet  eodem  vicefimo  quarto  die  Februarii  annoreg-  penitus  pro  nulla  lubcatur,  & quod  prxd.  Willicl.  ad  omnia  que  occafiotie 
ni  dicti  domini  Regis  nunc  vicefimo  quinto  in  CanceUarium  didti  domini  judicii  prxd.  amifit  relhtuatur,  fuper  quo  Record,  prxd.  nec  non  proerfl'. 
Rents  nunc  apud  Weftmonafterium  predidtum  in  dicto  Com.  Middl.  breve  prxd.  jttlliciar.  diflti  Dorn.  Regis  de  Comrnuni  Banco  Baron,  de  Scscc. 
predidt.  retornabit  fimul  cum  quadam  Indcntura  inter  ipfum  Vicccomitcm  & di&i  Dorn.  Regis  coram  cis  in  picir.iffis  habit,  coram  Domiuo  Rege  ubi- 
predicl.  Electores  ipfius  Sam.  dc  pred.  Eledtione  ipliusSam.  fadt.fecundum  cunq;  Jcc.  remittebantur  fecund,  formam  Statuti  prxd.  Si  in  eadem  curia 
cxigentiam  brevis  pred.  Predictus  tamcn  Willicl.  adtunc  ViccComes  predict!  didti  Dom.  Regis  hie  coram  ipfo  Rege  iam  refident,  &:c.  Pollea  fcilicce 
Coin.  Suff.  exilteiis  Officii  fui  debitum  minime  ponderans,  fed  machinans&  vicefimo  quarto  die  Ma:i  Anno  Rcgni  Domini  Guhcluii  Si  Marie  nunc 
■nalitiofe  intendens  ipfum  Sam.  in  hac  parte  minus  rite  pregravare  ac  eun-  Regis  & Reginc  Anglic  primo  Record.  & Procefl'.  prxd.  inter  partes  prxd. 
dcmSamuelem  de  fiducia  & officii  unius  Militis  Comitatus predict,  in  di^o  cum  omnibus  ca  tangentibus  pretextu  ctijufdam  brevis  de  errore  corrigend. 
Parliamento  cxerccnd.  omnia  fruftrare  & deprivare,  5c  prediftum  Samuel,  per  prefat.  Samuel.  Barnardiilon  in  premifiis  prxd.  profecut.  ditftoDomi- 
ad  diverfas  magnas  Si  grandes  pecuniarum  fummas  expendend.  caularc,  no  Reg.  & Reginc  in  prelcnt.  Pari,  a prxd.  curia  didti  Dom.  Reg.  Sc  Rc- 
contra  debitum  officii  fui  prcdicti  falfo,  malitiofc  & deceptive  adtunc  in  g'ne  hie  tranfmif.  fuit,  predi£tufq;  Samuel  in  eadem  curia  Pari,  compa- 
candem  Cancellariam  apud  Weftmonafterium  predidlam  rctornavit,  una  rens,  diverfas  caufas  & materias  pro  erroribus  in  Recordo  & proceffu  prxd. 
cum  Indcntura  predidla  quandam  aliam  Indenturam  cidem  brevi  fimiliter  pro  revocatione  & adnullatione  Judicii  prxd.  affignavit ; & poftea,  leilicet 
annex,  fpecifican.  ill.  fore  fact,  inter  prefatum  Willielmum  adtunc  exiften.  vicciuno  quinto  die  Junii  Anno  dictorum  Dom.  & Dom.  Reg.  Jc  Reginc 
Vicecomit.  ditti  Comitatus Suffol. ex  una  parte  &diverfasaliaspcrfonas  dicti  fupradidt.  in  prxd.  curia  Parliamenti  vifis  & per  curiam  ibidem  dlllgentcc 
Comitatus  in  Indcntura  ilia  fpecificata  & continens,  quod  difle  alio  perfone  examiaat.  & plcnius  intelledtis  tam  Record.  & Procefl'.  prxd.  judicio  fuper 
ut  major  pars  totius  Comitatus  predict!  in  predidto  plcnoComitatu  Suffol.  cifdcm  reddit  quam  prxd.  errorc  fuperius  affignat.  pro  co  quod  videtur  cu- 
apud  Gippovicum  predidtum  diao  vicefimo  quarto  die  Februarii  anno  fu-  tie  Pari.  prxd.  quod  Record,  ill.  in  nullo  vitiofum  aut  defedtivum  cxiftit 
pradidtoeligcnmt  qucndamLionel. TidamachBaronettumaliasdidlumDo-  & quod  Record,  ill.  in  nullo  fuit  erratum.  Ideo  adtunc  & ibidem  confi- 
ininumHuiuingtowrc  in  Regno  Scotic  in  loco  prediSi  Henrici  North  un.  deratum  ell  per  eandem  curiam  Par!,  prx  quod  Judicium  prxd.  in  omni- 
Militcro  Comitatus  Suffol.  predidti  pro  Parliamento  prediclo  adveniend.  bus  affirmetur  & in  otnni  luo  roborc  (let  & effedt. 
cidem  Parliamento  pro  Comitatu  illo  ubi  (re  vera)  predtSus  Lionel,  non 

fuit  elect,  per  majoicm  partem  Comitatus  illius  fore  Mil.  in  loco  prcdifli  Sir  Samuel  Barnardijton  againft  Sir  William  Soame,  late  Sheriff  of 
Henrici  pro  Comitatu  predidto,  prout  per  ultimam  Indenturam  predic-  Suffolk , in  B.  R *. 

tam  falfo  fuppoiiitur,  ratione  cujus  quidem  falfi  rctorn.  de  predidta  alia 

Indcntura  per  predictum  Willielmum  Vicecomirem  didti  Comitatus  Suf-  S E,  and  declares  that  a writ  iffued  out  of  Chancery  to  the  defend- 

fol.  exiften.  in  forma  predidta  fadt.  idem  Samuel  indomo  inferiori  proCom-  ant,  then  Sheriff  of  Suffolk,  to  eledt  a Knight  of  the  County  for  the 

munitate  Uujus  rcgni  Anglie  in  dicto  Parliamento  ad  predidt.  retorn,  pre-  Parliament : and  that  the  Plaintiff  was  chofcn  by  the  majority  of  Free- 
didi  brevis  Jc  diverfa  tempora  poftea  affemblat.  apud  Weftmonafterium  holders,  and  that  die  Defendant  returned  the  Writ  with  an  Indenrurc  of 
pred.  conftitut.  adraitd  non  potuit,  quoufque  idem  Samuel  fuppetitionem  the  faid  Election,  but  malicioully  intending  to  deprive  the  Plaintiff,  de 
fuarn  Communitati  didti  Parliamenti  pro  remedio  fuo  congruo  in  ca  parte  fiducia  & officio  pratf  fulfil  (S'  deceptive,  una  atm  indcntura  pried'  retsrnavit 
exhibit.  Si  poll  diverfas  ingentes  denar,  fummas  in  & circa  manifeltationem  unam  alteram  indenturam  in  amctllaria  prad'  fpccifiicmt'  quod  alice  perjoms 
Si  verificationem  clitic  Eledlionis  ipfius  Samuelis  coram  dicta  Communi-  liberi  tenentes  vet  major  pan  liberorum  Unntium  eltgtrunt  q u aidant Ltond! um 
tate  expend.  & diverfos  labores  in  ea  parte  per  ipfum  Samuelcm  fuften.  pof-  Tbtmach , ubi  re  vera  prad'  Lioncllus  non  fuit  elreius  per  majorem  numerum 
tea  fcilicet  vicefimo  die  Februarii  anno  regni  Domini  regis  nunc  vicefimo  liberorum  tenentium  ; ratione  cujus,  the  Plaintiff  was  kept  out  of  the  Houle 
fexto  perCommunitat.  dicti  Parliamenti  in  domo  Communitat.  prxd.  3d-  of  Commons,  and  put  to  great  charge  to  prove  his  clediion  in  the  Houfe 
miffus  fuit,  & clectio  ipfius  Samuelis  prxd.  per  Communitat.  prxd. deck-  of  Commons.  The  Defendant  pleaded  non  cttlp.  and  upon  trial  at  bar, 
rat.  fuit  fore  bona,  unde  idem  Samuel  dicit  qood  ipfc  dctcrioratus  eft  & Twifden,  Raimford , and  IVjlde  held,  and  fo  directed  the  Jury,  That  if 
dampnum  habrt  ad  valentiam  trium  millc  librarum  & inde  producit  fee-  this  double  return  was  made  malicioully,  they  ought  to  find  for  the  Plain- 
tarn,  &c.  Et  modo  ad  hunc  diem,  fcilicet  diem  Veneris  proximam  poll  tiff,  which  accordingly  they  did,  and  gave  him  800/.  damages ; though 
craftinum  fanetc  Trinitatis  iilo  eadem  Tcrmino  ufque  quern  diem  pr-.ed.  the  evidence,  as  to  the  malice  and  falfiry,  was  very  (lender.  For  the  Pol! 
Willicl.  habuit  liccntiam  ad  billam  prxd.  interloquendi  & tunc  ad  ref-  was  granted  ; upon  which  the  matter  Teeming  doubtful,  whether  Come  of 
pondendum,  &c.  coram  Domino  Rege  apud  Weftmonafterium  venit  tam  them  who  voted  for  the  Plaintiff  had  fufficicnt  freehold  to  qualify  them  to 
prxd.  Samuel  per  Attornatum  fuum  prxd.  quam  prxd,  WiUiclmus  per  give  their  votes  ; the  Sheriff,  by  advice  of  Counfel  then  prefent,  and  of 
Johannem  Needham  Attornatum  fuum,J<  idem  Williclmus  defendit  vim  & feme  Members  of  Parliament  there  alfo,  made  this  double  return,  to 
jnjuriam  quarido,  lie.  Si  dicit  quod  ipfe  non  eft  indc  culpabilis,  & dehoc  prevent  an  action  for  a falfe  return,  in  cafe  it  fliould  appear  that  l'ome 

ponit  fe  fuper  putriam.  Sc  prxd.  Samuel  fimilirer,  &c.  Tdeo  ven'  inde  Jura-  Freeholders  that  voted  for  the  Plaintiff  bad  fufficicnt  freehold.  And  ;ifccr, 

tores  cornm  Domino  Rege  apud  Weftmonafterium  die  Veneris  proximo  upon  examination  in  Parliament,  the  election  of  the  Plaintiff  was  adjudg- 
poft  tres  feptimanas  faudti  Micbaelis  & qui  nec,  &c.  ad  recogn.  &c.  quia  ed  good,  and  tha  Defendant  committed  by  them  for  making  this  doulde 

tam.  Sic.  idem  dies  datus  clt  partibus  prxd.  ibidtm,  &c.  De  quo  die  ju-  return  : And  now  ’tvvas  moved  in  arreft  of  judgment  by  North,  Artc.rney- 

rata  prxd.  inter  partes  prxd ifias  dc  placito  prxd.  pofita  fuit  inde  inter  cas  General,  and  Scrsggs,  King’s  Serjeant,  that  this  Adtion  lies  nor,  and  that 
in  refpedtum  coram  Domino  Rege  apud  Weftmonafterium  ufque  diem  Jo-  no  fuch  Adtion  was  ever  yet  maintained  in  this  cafe ; for  the  cafe  of  Nevil 
vis  in  craftino  fancii  Martini  ex  tunc  proximo  fequente  pro  defedtu  Jura-  and  Stroud  was  never  refolved,  but  in  rcl'pcdt  of  difficulty  fent  to  Parl  a- 

torum,  &c.  Ad  quern  diem  coram  Domino  Rege  apud  Weft,  venit  tam  ment,  where  it  never  received  a determinat  oii.  And  the  reafons  they  urged 

prxd.  Samuel  quam  prxd.  Willie!,  per  Attornatos  fuos  prxd.  Sc  Jurato-  againft  the  Afiion,  were,  Firjl,  Becaufc  the  fallity  or  verity  of  the  return 
res  jurat,  illius  exadt.  fimiliter  ven.  qui  ad  veritatem  de  & fuper  premilfis  is  only  examinable  in  the  Houfe  of  Coalmans,  who  are  the  foie  J .dges,  and 

dicend.  elect,  triat.  & jurat,  dicunt  fuper  Sacramentuin  fuum  quod  prxd.  will  punilh  fuch  falfitics;  and  accordingly  they  have  fo  done  in  in  s cafe, 

Williel.  eft  culpabilis  de  prxmiffis  prxd.  modo  & forma  prout  prxd.  Sa-  by  committing  the  Sheriff',  and  he  ought  not  to  be  twice  punilhcd  foe 
muel  fuperius  verfus  cum  queritur&  alfidunt  dampna  ipfius  Samuelisocca-  the  fame  fault.  And  before  the  Staiute  of  H.  VI.  no  Adlion  lay  for  a falfe 
done  premifforum  prxd.  ultra  mifas  Si  cuftagia  fua  per  ipfum  circa  fee-  return,  and  that  only  gives  an  action  of  debt  for  ico l.  Secondly , The 

tam  fuam  in  hac  parte  appofita  ad  odtingentas  libras,  & pro  mifis  & cufta-  right  of  the  party  is  not  confide rable  in  this  cafe  ; for  this  is  not  an 
gi is  iliis  ad  quadragint*  folidos.  Sed  quia  curia  dicii  Domini  Regis  nunc  office  of  profit,  but  of  truft,  concerning  the  State.  Thirdly , What  the 

hie  de  judicio  fuo  de  St  fuper  premilfis  reddendum  nondum  advifatur  dies  Sheriff  docs  in  this  cafe,  he  doth  as  a Judge;  for  he  is  Judge  of  the 

inde  ulterior  datus  eft  partibus  prxd.  coram  Domino  Rege  apud  Weftm.  election,  and  therefore  no  adiion  lies  againft  him.  Fourthly,  What  th« 

ufque  diem  Veneris  proximum  poll  Otlobas  Purificat.  beatcMarie  de  ju-  Sheriff  doth  in  this  cafe  is  p- after  difficultatem,  upon  his  doubtfulnefs 

dicio  fuo  inde  audiend.  eo  quod  curia  didti  Domini  Regis  hie  indc  non-  of  the  matter,  and  Judges  of  Affize  may,  propter  difficultatem,  adjourn 
dum.  See.  Ad  quern  diem  coram  Domino  Rege  apud  Weftm.  venit  tam  an  Affize  : the  Sheriff  hath  done  no  mere  in  this  cafe  than  laid  the 
prxd.  Samuel  quam  prxd.  Williel.  per  Attornatos  fuos  prxd.  fuper  quo  vi-  matter  before  the  Houfe  of  Commons,  that  the  validity  of  the  votes  may 
fis  Si  per  curiam  dicii  Domini  Regis  nunc  hie  plene  intclledtis  omnibus  & be  there  deliberately  examined.  To  which  ’twas  fuifwer’d  by  Maynard 
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tCicg's  Scrjaaiil,  and  Sir  fi'Uliam  Jones,  Solicitor  ; Fi  ji,  That  hire -.vas 
malice  and  falfiry  in  the  Sheriff,  and  thereby  damage  and  charge  to  the 
plaintiff,  and  all  this  founJ  by  the  jury,  which  is  fufficient  to  maintain 
an  action  in  all  cafes,  whether  there  has  been  a like  action  in  fuch  calc  or 
not  before  3 for  actions  upon  the  cafe  are  founded  upon  the  particular  cafe, 
which  is  molily  new.  And  the  cafe  of  Nrvil  and  Stroud  was  not  for  a dou- 
ble return,  hut  for  making  no  return  5 for  there  two  were  elected, 
and  the  Sheriff  made  no  return  as  to  one,  and  for  that  he  brought 
the  artion.  Secondly,  The  commitment  by  the  Parliament  is  only 
to  punilh  the  contempt  of  the  Sheriff,  as  to  them  and  the  State,  but 
not  to  repair  the  party  for  the  damage  he  fuftained ; and  thus  in  fe- 
veral  rcfpcifts,  one  may  be  twice  puniihed  pro  uno  deliiio . As  it  falls 
out  often  in  many  cafes,  particularly  in  criminal  matters,  wherein  the 
party  is  punifhcd  ’for  the  King  bv  indirtment,  and  by  the  party  for  the 
fpeci.il  damage  he  fuftained.  Thirdly , The  Sheriff  is  not  a Judge  of  the 
election  in  this  cafe,  hut  a miiiiftcr  to  take  the  polls  ; of  which,  in  point 
of  fufficicncv,  the  Houfe  of  Commons  is  Judge.  Fourth-y,  Though  the 
Statute  of  H.  VI.  gives  to  the  party  the  10c/.  penalty,  that  will  not  prove 
this  artion  does  not  lie  at  Common  Law.  The  Parliament  intended  only 
to  give  a certain  penalty  to  the  party,  which  was  confiderable  then, 
though  not  fo  confiderable  now,  and  not  leave  them  to  a Jury’s  diferetion 
altogether  for  damages.  Et  adjomatur  ad proximum  Urminum , when  Halt 
being  in  Court,  he,  Twyfden  and  IVyldc ; forafmuch  as  the  return  is  faid  to 
be  falfo  id  malitiofe  id  ca  intuitions,  to  put  the  plaintiff  to  charge  and  ex- 
pel ice,  and  fo  tound  by  the  Jury;  held  the  action  lay,  and  gave 
Judgment  for  the  plaintiff ; Rcinsfcrd  doubting. 

Upon  this  a writ  of  Error  was  brought  in  thcChequer  Chamber,  where 
fix  judges  were  for  reverting  the  Judgment,  and  two  for  affirming  it. 

Their  Arguments  here  follow. 

Barnardsjlon  verfus  So  time.  In  Cafe. 

The  Cafe. 

r~\  N the  death  of  Sir  Henry  North,  one  of  the  Knights  for  Suffolk,  a writ 
was  iffued  forth  for  the  election  of  a new  Member;  and  Sir  Samite/ 
Barnardijhn , and  my  Lord  Hunting! outre,  were  the  two  candidates;  but 
Sir  Samuil  carried  it  by  78  voices,  and  was  returned:  And  my  Lord 
Huntingtowre  having  made  an  intereft  with  the  Sheriff,  got  the  Sheriff  to 
return  him  too;  and  he  fat  in  the  Houfe  till  flic  election  was  there  deter- 
mined for  Sir  Samuel.  Whereupon  Sir  Samuel  Barnardijlon,  for  this  dou- 
ble Return,  brought  an  artion  upon  the  calcagainft  the  Sheriff,  and  tried 
it  at  the  Kin/s-Beneb  bar,  12  Nov.  1674,  before  my  Lord  Chief-Jufticc 
Hale , and  recovered  1000 1.  damages  : and  afterwards  a writ  of  Error  was 
brought  in  the  Exchequer  Chamber,  and  there  the  Judgment  in  the  King  1- 
Benth  was  reverfed ; only  At  Tun  and  El/it  were  for  affirming  it. 

Judge  Ellis’s  Argument  is  as  followeth  : 

Firf,  The  Declaration  does  confift  of  the  writ  to  the  Sheriff,  his  Re- 
turn, and  the  Averment  of  the  plaintiff's  damage. 

The  writ  does  flievv  the  great  import  of  what  was  to  be  done,  and  what 
he  fiiould  do. 

Now  as  to  the  Return  : 

1.  It  is  impoflible  to  be  a true  Return,  but  it  is  a falfe  Return  ; for 
that  funul  id  J'emel , both  fhould  be  chofen  at  the  fame  time,  that  can’t  be  : 
So  then  he  hath  not  obferved  the  writ. 

2.  The  writ  requires  that  the  Houfe  fhould  be  full,  and  have  a Mem- 
ber of  Parliament,  but  by  this  Return  neither  can  fit  in  Parliament ; for 
it  appears,  that  from  the  24th  of  February , 25  Car.  II.  until  the  confir- 
mation, he  was  kept  out.  So  the  end  of  the  writ  not  at  all  obferved, 
and  the  buGnefs  of  the  Parliament  retarded  as  much  as  could  be. 

3.  It  may  be  faid,  This  may  be  done  by  miftake,  lie  may  miftake  the 
law  ; but  when  the  plaintiff  comes  and  fays,  That  he  knowing  the  Plain- 
tiff' was  duly  elected,  and  on  purpofe  to  keep  him  out  of  the  Houfe,  did 
falfo  id  malitiofe  make  this  Return  ; then  here  is  a falfe  and  malicious  Re- 
turn, and  mace  knowingly  upon  him  : Then  an  Artion  lies. 

Then  to  confider  the  Cafe, 

1.  At  Common  Law  ; and  I conceive  it  will  lie. 

2.  The  Arts  of  Parliament  have  not  taken  away  the  Remedy  which 
the  Common  Law  gave. 

1.  That  the  Common  Law  gave  remedy;  for  that  it  was  falfely  and 
maliciously  done,  we  mull  not  doubt  it  : It  is  a matter  of  fart,  anJ  the 
Jury  have  found  it  fo.  and  that  there  was  a wrong  done  to  Barnardijhn , 
and  it  is  of  the  Sheriff’s  own  knowledge : Then, 

2.  When  I fuffer  an  injury,  joined  with  a lofs,  the  Common  La.v 
gives  me  a remedy  for  it. 

Cooper  and  Andrews’s  cafe.  Hob.  43. 

Then  take  it  as  done  by  an  Officer  of  Juftice,  and  a fworn  Officer,  one 
of  the  grcateft  in  the  Kingdom:  If  it  fhould  not  lie  in  that  cafe,  there 
would  be  a failure  of  Julticc,  but  no  failure  of  wrong. 

Second,  That  in  cafes  of  far  lefs  concern,  as  to  Officers,  it  will  lie,  and 

then  we  fliall  fee  in  this  calc  what  it  will  do. 

Pswle  and  Godfrey’!,  task.  Rills , lib.  1.  63.  Co.  lib.  12.  128.  In  that 
cafe,  becaufc  there  was  a temporal  lofs  to  the  party,  though  for  a fpiri- 
tual  wrong,  the  law  gave  him  damages. 

Rolls  1 lib.  1.  ic8.  24.  Ford  and  Hof  bin’ s cafe  againft  an  Archdeacon, 
F.  N.  II.  47.  and  yet  an  Archdeacon  is  a fpiritual  Officer  : So  that  if  he 
do  not  indue!  the  Parfon,  he  may  have  his  remedy  ; for  where  he  fuffers 
a lofs,  the  Law  gives  him  his  remedy. 

Now  here  is  injuria  id  dampnum,  he  does  complain  about  the  nature  of 
his  election,  and  the  undue  retain  of  an  election;  and  to  a Court  that 
never  vet  did  give  damages  to  the  party. 

3.  'I'hcn  when  there  is  a colour  of  Juftice,  and  a man  does  proceed  in 
a legal  way,  yet  f.lfo  id  malitiofe,  an  artion  lies.  Hob.  266.  Waterer  and 
Freeman's  cafe.  If  a man  will  arreft  one,  and  put  him  to  fpecial  bail, 
a fpccial  action  of  the  cafe  lies  againft  him. 

Cro.  3.  130.  Wtr.dbam  and  CUrt\  cafe  againft  a Juftice  of  Peace  ; 
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Whereas  In  truth  the  Jiifticc  never  had  any  complaint.  An  ailion  will 
lie  againft  him,  becaufe  he  did  falfo  id  malitiofe. 

Id.  21  E.  IV.  22,  23.  I fa  milinformation  be  in  a Court  of  Juftice,  an 
action  ii.es  againft  him.  Now  here  is  a very  great  miGnform.il  1011  given 
to  the  Chancery  upon  this  return. 

Obj.  This  is  a new  cafe,  and  a cafe  of  a great  deal  of  dauber,  and 
therefore  we  mull  have  a great  deal  of  care  of  making  new  laws. 

Alpha.  It  were  endlefs  to  put  calcs  where  there  never  was  a cafe  before ; 
yet  an  action  will  lie,  if  damage:  there  was  no  precedent  for  an  action  of 
the  cafe  for  falfely  and  malicioufly  accufing  one  of  trcafon,  before  Smith 
and  Crajbaw’ s cafe.  Roll,  Abr.  1.  1.  1 131. 

Buljlr.  2.  270.  Jones  93.  Cro.  1.  15.  Though  there  it  was  objected, 
that  never  any  precedents  were,  that  this  artion'was  brought  for  nialici- 
oufly  and  falfely  accufing  one  of  treafon,  and  the  danger  of  that  action 
would  lie,  yet  the  Judges  rel'olvcd  otherwise,  being  falfely  and  inalici- 
oufly ; and  though  never  any  precedents  could  be  Ihewn,  yet  they  gave 
judgment  exprcfsly  that  the  action  would  lie. 

2 Cro.  5 34.  AT. or  and  B lad  well's  cafe  : Objected,  That  no  precedent 
could  lie  found  where  Infufficient  returns  have  been  amended  ; yet  the 
Court  faid,  If  there  never  was  a precedent,  they  would  make  a precedent 
thereof.  The  firft  precedent  had  a beginning,  and  there  was  none  at  firft. 

2.  There  is  a great  difference  where  the  Law  isfiient  in  the  cafe. 

Before  Stade’s  cafe  they  never  could  (hew  any  artion  of  the  cafe  upon 
an  Indebitatus  ajjumpft ; multitudes  of  actions  of  debt,  but  none  of  the 
cafe,  yet  adjudged  it  would  lie  : For  where  there  is  eadem  ratio,  there  is 
eadem  lex : and  will  any  man  doubt  where  there  is  a falfe  return,  whether 
an  action  will  lie  ? In  artions  of  the  cafe  there  is  lefs  rcafon  to  cxpeil 
precedents  than  in  other  things ; they  grow  as  the  invention  of  man 
grows  ; according  as  new  frauds  and  new' deceits  aril'e,  fo  Ihould  new  re- 
medies. 

Obj.  Never  an  aflion  brought  for  fuch  a return  ; and  Littleton’s  rule  is. 
That  if  fuch  an  artion  could  be  brought,  it  would  have  been  brought  be- 
fore now. 

A//fw.  1.  My  Lord  Coke  fays.  The  not  uler  of  an  artion  docs  not  take 
away  the  aclion,  but  ye  may  bring  the  artion  if  ye  have  caufe. 

2.  May  it  not  be  laid  as  it  was  laid  to  the  former  cafes  ? There  were 
accufations  of  trcafon,  and  lalfc  ones  too,  and  no  actions  brought ; there- 
fore no  artion  ought  to  lie  now.  I cannot  fee,  if  yc  reverie  this  judg- 
ment, ye  mull  reverfe  many  more  of  the  feme  nature. 

’Tistrue,  there  Is  a great  difference,  that  if  the  nature  of  the  thing  be 
fuch  as  it  cannot  be  falfely  and  malicioufly,  the  adding  thefe  words  will 
not  change  the  nature  ; but  if  the  nature  of  the  thing  be  fo,  and  the  Jury 
do  find  falfo  id  malitiofe , the  artion  will  lie.  As  for  the  firft  part,  as  for  a 
falfe  accufation  of  dealing  an  apple  off  a tree,  an  artion  will  not  lie 
though  the  declaration  is  falfo  id  malitiofe,  for  the  nature  of  the  thin» 
will  not  permit  it;  fo  Moor,  491.  Palmer  and  Porter’s  cafe,  there  no 
artion  will  lie  upon  that  reafon  : But  in  our  cafe,  the  nature  of  the 
thing  is  of  fuch  a wrong,  that  an  artion  may  lie. 

Then  though  the  Arts  of  Parliament  may  give  remedy,  yet  that  takes 
not  away  the  remedy  at  Common  Law,  which  was  his  ancient  remedy. 
Plow.  1 13.  puts  many  cafes  to  that  purpofe  j and  the  difference  is  plain, 
for  if  it  were  no  crime  and  offence  at  Common  Law,  but  given  by  the 
Art,  then  no  artion  could  lie  but  upon  the  Art;  but  where  there  was  an- 
other remedy,  he  may  take  cither  that  at  Common  Law,  or  the  other 
upon  the  Art. 

The  Common  Law  gavean  artion  of  the  cafe  upon  too  little  iffues re- 
turned by  the  Sheriff,  the  Statute  gives  an  averment,  yet  he  may  take  the 
artion  ftill. 

Now  confider  the  remedy  this  Art  gives,  and  fee  whether  it  be  fo  good 
a remedy:  For  firft.  He  muft  bring  his  artion  within  the  time  limited  by 
the  Art,  or  clfe  he  is  out  of  the  Art  ; now  if  there  be  a double  return  de- 
pending in  the  Houfe,  no  man  will  bring  an  artion,  depending  that  re- 
turn undecided,  and  the  Judges  will  not  countenance  fuch  an  artion  ; fo 
the  party  is  quite  deprived  of  his  remedy.  Then,  fecondly.  As  this  cafe 
is,  the  Sheriff  is  not  within  the  Art  at  all,  for  he  has  returned  the  Plain- 
tiff. Now  if  this  Ihould  be  fuffered,  there  would  be  an  evafion  out  of 
the  Statute,  and  the  Statute  would  give  no  remedy  at  all.  Thirdly  It 
is  the  lame  mifehief  to  the  plaintiff';  if  my  Lord  had  been  finsly*re- 
turned,  he  might  have  vindicated  his  election  as  much  as  in  this  double 
return,  and  have  been  in  the  Houfe  as  loon. 

Obj.  This  is  a general  matter,  and  all  the  lubjerts  of  England  are  con- 
cerned in  it ; and  Co.  Rep.  3.  Williams's  cafe,  where  there  is  a general 
nuifance,  every  man  fhall  nor  have  an  artion. 

Refp.  Where  there  is  a general  concern,  and  no  particular  damage, 
every  man  fliall  not  have  an  artion  ; but  when  there  is  particular  damage, 
there  he  may.  Here  is  a particular  damage  to  the  Plaintiff,  and  fo  he  is 
well  intitled  to  his  action.  Rep.  9.  Marie's  cafe.  1 Injl.  59.  PowA.’s 
cafe.  ^6Vo.  664.  Fineux  and  Hoveden’s  cafe. 

Obj.  This  matter  is  matter  proper  to  be  determined  in  Parliament,  and 
a hard  cafe  the  Sheriff  fhould  be  condemned  for  that  he  could  not  help. 

Refp.  As  to  the  Right  of  election  that  is  determinable  there,  and  it  was 
l'o;  but  for  his  damage,  it  neither  was,  nor  could  be  examined  there.  If 
the  Houfe  of  Commons  had  given  damages,  and  the  Parliament  had 
broken  up,  how  Ihould  he  have  recovered 'them  ? 

1.  Here  is  no  artion  brought  againft  a Member. 

3.  No  artion  brought  for  any  thing  done  in  Parliament. 

^ 3.  The  return  is  into  Chancery ; rhe  Sheriff's  work  was  ended  in 
Chancery  ; it  was  filed  in  Chancery,  and  there  remains,  and  there  tnafl 
remain.  So  that  all  the  malice  and  falfity  was  dons  in  Chancery  ; and 
the  artion  is  not  brought  for  any  right  of  elsrtion,  but  for  whit  was  done 
to  put  him  to  charges. 

If  there  had  been  an  equality  of  voices,  lie  muft  have  returned  fo  < nor 
is  here  a little  miftake ; but  what  is  done,i  s done  falfely  and  malicioufly, 
and  with  an  intent  to  put  him  to  charges. 

Obj.  The  Sheriff  is  not  concerned  himfdf  for  what  was  done  in  the 
Commons  Houfe. 

Alpha.  He  was  not  charged  with  it  there ; this  artion  is  not  brought 
1 purely  for  a double  return  f yet  if  fo,  and  he  does  it  knowingly,  an  artton 
1 will  lie,  the  return  is  plain,  for  the  Sheriff  is  a great  Officer,  and  the  law 
docs  give  that  credit  to  him,  that  it  will  cot  fuller  any  averment  againft 

his 
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his  return,  but  an  afiion  of  the  cafe  will  lie,  Rip.  ti-  Bogy’s  cafe;  and 
the  Sheriff  is  a fworn  Officer,  and  the  law  impofes  this  Man  upon  me,  and 
the  law  is  iny  caution  in  that  cafe,  and  gives  me  a remedy. 

Obi.  Here  is  no  double  return,  for  it  is  no  return  at  all,  it  not  being 
under  fcal ; and  the  Statute  fays,  all  returns  fliall  be  under  the  feal  of  the 
Elefiors : So  here  is  no  harm  at  all ; hd’might  have  gone  into  the  Houfe, 
if  he  had  pleafed.  ,, 

A» fit).  At  the  Common  Law  there  was  no  ncccffiry  the  return  mould 
have  been  under  the  feal  of  the  Electors  : So  it  is  a good  return  until  avoid- 
ed, and  not  a void  return.  If  it  were  not  good  unTefs  under  the  fcal  of  all 
thole  that  eltfi,  what  will  become  of  thofc  that  fit  now } It  was  never  done 
vet,  if  he  makes  a return  without  fcal,  it  is  good,  primu  facie. 

As  to  the  exceptions  taken  to  the  declaration,  it  is  well  laid  in  ftrifinefs 
of  pleading;  he  fays,  fuui.dum  exigentiam  brevis  ; and  tho’  he  fays  per  alium 
ir-unturam  fdltam',  it  was  as  much  as  failum  hidcntalum,  1 lnji.  103.  L10. 
3:0.  Meydtvell  and  Andrew*’*  cafe.  How  lhould  it  be  a return,  unlcfs  it 
be  as  it  IhoulJ  be  ? And  yc  mult  intend  lo  as  it  fliould  be,  3 Cro.  737. 

The  pleading  of  tulifey's  cafe  is  the  fame  with  this,  and  no  exception 
taken  to  it:  Bu:  if  it  had  been  upon  a demurrer,  there  might  have  been 
more  faid  for  the  exception  ; but  now  it  is  an  exception  upon  a verdict, 
and  it  fliall  be  intended,  that  they  that  tried  it  had  the  right  of  the  return. 

2 Bvljl.  41-  Yelv.  247.  after  a verdifi  a vicious  plea  (hall  be  made  good. 
Jilt  a and  Najte's  cale,  3 Cm.  53.  ibid.  371.  Southwell  and  Brown's  cafe, 
and  Ruhr  cod's  cafe,  4 Rep.  is  a (Longer  cafe  than  has  been  cited,  and  yet 
adjudged  good. 

Though  there  be  no  feal,  yet  when  he  returns  this,  and  a man  futters 
damage  by  it,  and  all  the  mifehief  that  may  happen,  who  is  the  party 
would  take  advantage  of  it  ? he  that  has  done  the  wrong  f No,  he  cannot, 

2i  E.  IV.  22.  15  E.  IV.  18,  19. 

So  therefore,  both  became  the  declaration  is  well  laid,  and  the  party 
well  entitled  to  his  afiion. 

The  Judgment  ought  to  be  affirmed. 

A>t  Argument  in  the  great  Cafe  concerning  Elcclian  of  Members  to  Par- 
liament, by  Sir  Robert  Atkins,  Knight  of  the  honourable  Order  of 
the  Bach,  and  late  one  of  the  Judges  of  the  Court  of  Common-Pleas. 

Trin.  26  Gar.  II.  In  the  Court  5/" King’s -Bench,  Rot.  577. 

Sir  Samuil  Barnard.Jlon , Bart.  Plaintiff;  Sir  William  Soame,  Defendant. 

In  Tr  ejpafs  upon  the  Cafe. 

THAT  whereas  the  King,  X FA.  25.  of  his  reign,  by  a writ  out  of  the 
Chancery,  directed  to  the  then  Sheriff  of  Suffolk , commanded  that  he 
fliould  caufe  an  election  to  be  made  of  another  Knight  for  the  faid  Shire, 
in  the  place  of  Sir  Henry  North , lately  dead  ; and  that  he  lhould  certify 
the  election  under  his  own  feal,  and  the  feals  of  thole  that  were  prefent  at 
the  election,  into  the  Chancery. 

Which  writ,  12  Feb.  25  Car.  II.  was  delivered  to  the  defendant,  then 
Sheriff. 

And,  24  Feb.  25  Car.  II.  in  full  County,  by  the  people  refident  in  that 
County,  the  writ  was  read. 

And  altho*  the  plaintiff  was  duly  defied  to  be  Knight  for  that  County, 
by  the  greater  number  of  the  people  then  refident  in  the  faid  County,  every 
me  whereof  could  fpend  40  s.  per  annum  within  that  County  : 

And  altho’ the  defendant,  then  Sheriff  of  the  faid  County,  pnmijfi  fatis 
funs , afterwards  the  fame  24  Feb.  25  Car.  II.  teturned  the  faid  writ  into 
the  Chancery;  together  with  an  Indenture  between  him  the  faid  Sheriff, 
and  the  aforefaid  Elefiors  of  the  plaintiff,  of  the  aforefaid  Election  of  the 
plaintiff,  made  according  as  the  faid  writ  requires. 

Yet  the  defendant,  then  Sheriff,  Officii  jui  debitum  minimt ponderans,  fed 
tnaebinans  & tnalitioji  intenJans  ipfum  Samuelern  in  hac  parte  minus  rite  pragra- 
vare , and  to  deprive  the  plaintiff  of  the  trull  and  office  of  one  of  the  Knights 
of  the  Shire,  to  be  exercifed  in  Parliament;  and  to  caufe  the  plaintiff  to 
expend  great  fumsof  money  againll  the  duty  of  his  office  : 

Falfcly,  malicioufly  and  deceitfully  returned  into  the  Chancery,  together 
with  the  aforefaid  Indenture,  another  Indenture  annex’d  to  the  faid  writ, 
purporting  the  fame  to  be  made  between  him  the  faid  defendant,  then  She- 
riff, of  the  one  part,  and  divers  other  perfons;  containing.  That  the  faid 
other  perfons,  as  the  greater  part  of  the  faid  County,  did  chufe  one  Sir  Lio- 
nel Talmud),  Bart,  otherwise  Lionel  Lord  Huntingtcwre , as  Knight  of  the 
Shire,  to  come  to  Parliament. 

Whereas  in  truth,  the  faid  Lionel  was  not  chofcn  by  tile  greater  part. 

By  reafon  of  which  falfe  return  of  the  faid  other  Indenture,  the  plaintiff 
could  not  be  admitted  into  the  Lower  Houfe  at  the  return  of  the  faid  writ, 
and  a long  time  after. 

Till  the  plaintiff,  upon  his  petition  to  the  Commons,  and  till  after  he 
l ad  fpent  divers  great  fums  of  money  about  the  proving  of  his  election,  and 
divers  pains  and  labours  in  that  behalf  fuftain’d,  afterwards,  fill.  20.  Feb. 
26  Car.  II.  he  was  admitted,  and  hjs  election  was  declared  to  be  good. 
To  his  damage  of  3000/. 

Plea.  Not  euilty. 

Verdict.  Pro  qu.-r'  dam.  Sco/. 

Judgment.  Pro  quer'  Sir  Samuel  Barnartlljlon,  in  the  King’s- Bench,  for 
the  800/.  damages,  and  for  the  98/.  colls. 

The  defendant.  Sir  William  Soame,  fued  a writ  of  Error  before  the  Jufti- 
ees  of  the  Common- Botch,  and  the  Bat ons  of  the  Exchequer,  in  the  Exibequcr- 
Cbamber,  to  reverie  the  faid  judgment  given  by  the  Judges  of  the  King's-Ber.cb. 

And  two  of  the  Julliccs  of  Sic  Common  Bench,  viz.  Sir  Robert  Atkins , and 
Sir  Wiliam  Ellis,  upon  argument,  were  of  opinion.  That  the  faid  judg- 
ment was  good  in  law,  and  were  for  affirming  that  judgment. 

But  the  other  two  Judges  of-the  Common  Bench,  and  the  four  Barons  of 
the  Exchequer,  holding  the  faid  judgment  in  the  King’ s-Brnch  erroneous, 
were  for  reverfing  the  faid  Judgment. 

And  the  faid  Judgment  llill  Hands  revers’d;  but  needs  a redrefs  by  error 
in  Parliament. 

Sir  Samuel  Barnardijlcn.  Bart.  Plaintiff,  Sir  William  Soame,  De- 
fendant, in  an  AMion  upon  the  Cafe. 

T Shall  divide  the  Record  into  the  fevera!  parts  of  it : 

1.  There  is  firfl,  the  occafion,  or  as  we  commonly  call  it,  the  induce- 
ment to  the  afiion ; that  is,  Sir  Henry  North,  who  ferved  in  Parliament  as 
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Knight  of  the  Shire  for  Suffolk,  died  ; and  a new  writ  iffued  to  chufe  ano- 
ther in  his  place. 

2.  In  the  next  place,  the  right  that  accrued  to  the  plaintiff.  Sir  Samuil 
Earnardljlon,  he  was  duly  defied  Knight  of  the  Shire. 

3.  The  injury  done  him  by  the  defendant,  with  the  aggravations  of  it, 
viz.  Although  the  defendant  well  knew  the  plaintiff  was  duly  defied,  and 
tho’  he  did  return  him  ; yet  contrary  to  the  duty  of  his  office  as  Sheriff, 
and  intending  toopprefs  him,  and  to  deprive  him  of  the  right  he  had,  and 
on  purpoic  to  put  him  to  great  cxpence  and  charges. 

He  did  falfcly,  malicioufly,  and  deceitfully  return  another  Indenture 
with  the  former;  importing,  that  another  peri'on  was  chofcn  by  the  great- 
er part  of  the  County. 

4.  The  damage  fullaincd  by  the  plaintiff,  after  the  writ  was  returned, 
r.  He  could  not  for  a long  time  be  admitted  to  fit  to  do  his  duty,  and 

difeharge  his  trull. 

2.  He  was  put  to  great  charges  to  prove  his  clefiion. 

3.  He  did  fuflain  great  pains  and  labour. 

5.  The  right  done  him  at  laff,  and  the  fati'sfafiion  and  amends  m»de 
him ; 

1 . By  the  Houfe  of  Commons.  His  elefiion  was  declared  good,  and 
he  was  admitted  to  fit. 

2.  By  the  Jury.  They  have  found  the  wrong  done  by  the  defendant, 
and  the  damage  fuftained  by  the  plaintiff ; and  they  have  repair’d  him 
with  800  /.  damages. 

3.  By  the  Court  of  King’s- Batch.  They  have  given  judgment  for  the 
' plaintiff. 

And  the  queftion  before  us,  is,  whether  this  judgment  be  erroneous  ? I 
hold  the  judgment  not  to  be  erroneous.  I am  for  affirming  of  the  judg- 
ment. 

1.  I conceive  the  matter  fet  forth  in  the  plaintiff’s  declaration,  to  be  ac- 
tionable. 2.  That  the  wrong  and  injury  complained  of,  is  fuch  for  which 
the  Law  gives  him  a remedy.  And  3.  That  he  has  taken  his  proper  re- 
medy, by  bringing  this  action  upon  the  cafe. 

All  this  being  in  the  affirmative,  the  proof  of  it  lies  upon  me. 

My  ground  and  foundation  is  this.  That  where  one  perfon  does  injury 
to  another,  and  the  perfon  to  whom  the  wrong  is  done  fullains  particular 
damage  and  lyfs  by  the  injury,  there  the  Law  gives  a remedy,  by  afiion, 
to  the  party  injur’d. 

But  here  is  an  injury  done. 

And  here  is  a particular  damage  fuflain’d. 

Therefore  an  afiion  lies. 

I fliall  firff  prove  the  ground  or  foundation,  which  is  the  major  propoff- 
tion.  That  where  a wrong  or  injury  is  done,  and  a particular  damage  fuf- 
tained, there  the  Law  gives  a remedy  by  afiion. 

1.  From  the  nature  and  quality  of  the  Law  ; which  is  to  do  right  to  all, 
and  to  give  relief  and  redrefs  to  thole  that  receive  wrong?.  And  fliould 
there  be  any  cafe  where  a perlbn  might  receive  an  injury  and  damage,  and 
yet  have  no  remedy  nor  redrefs,  the  Law  would  be  defefiive  ; which  woulj 
be  a reproach  to  the  Law  and  Government. 

The  Law  has  appointed  fevcral  Courts,  and  given  them  fcvcral  powers 
.ind  jurildifiions  ; fo  that  in  the  one  or  the  other,  every  perfon  that  hasfuf- 
fered  injury  and  damage  may  make  his  complaint,  and  have  right  done 
him. 

Sir  Eihu.  Coke,  in  his  Mag,  Chart,  fol.  405.  in  his  Expof.  upon  the  St  at. 
of  IF.  II.  c.  14.  fays.  It  is  an  ancient  maxim  of  the  Common  Law,  Non  re- 
ad,ml  q it  ter  aites  a curia  Regis  fuse  remedio.  Whoever  has  juft  caufe  to  com- 
plain, fliall  have  their  juli  remedy.  And  curia  Regis  non  debit  defeert  in 
jiflitia  exbib enda. 

Both  tliefc  rules  and  maxims,  which  have  one  and  the  fame  fenfe,  are 
remembered  in  that  Slat,  of  Mg.  Chart,  c.  24. 

In  Pincben’s  cafe,  9 Rep.  fol.  88.  b.  adjud.  That  an  afiion  upon  the  cafe 
lies  againll  executors  foe  a debt,  due  by  the  teftator  upon  a limple  con- 
tract. And  in  the  argument  of  that  cafe  it  is  faid.  That  by  that  refolu- 
tion,  Jstjlice  and  right  is  advanced,  and  the  creditor  paid  his  juft  debt ; and 
if  the  dfiit  lhould  be  difeharged  by  the  death  of  the  debtor,  it  would  (fay 
the  Judges)  be  a great  defefi  in  the  Law,  that  there  IhoulJ  be  a right,  and 
no  remedy  for  it : And  the  Judges  urge  the  maxim  I mentioned  but  now, 
curia  Domini  Regis  deficit t non  debit  conquercntibus  injujlhitt  txhibenda. 

In  Meritl  Trejham’s  cafe,  9 Rep.  fol.  3.  it  is  urged  as  an  abfurd  thing  in 
law,  that  a man  lhould  have  wrong  done  him,  and  yet  lhould  be  without 
remedy  : And  the  reporter  docs  obferve,  that  the  Judges  in  all  ages  have 
endeavoured  to  put  the  rule  of  W.  LI.  in  execution,  Curia  domirsi  Regis  non 
debet  deficert  conquer enlibus  in  jufiitia  exhsbenda. 

Nay,  the  Law  has  fo  great  a zeal  for  redreffing  of  wrongs,  that  as  facred 
as  the  maxims  and  rules  of  the  Law  are,  yet  if  there  were  any  rules  or 
maxims  that  flood  in  our  way  to  hinder,  the  Law  would  break  through 
thofc  rules  and  maxims,  rather  than  fuffer  an  injury  to  be  without  remedy. 
4 lnji.  fol.  jt.  about  the  middle.  No  wrong  or  injury,  either  public  or  private , 
can  be  done,  but  itjhallbe  reform’d  or  pu.nijh’ d in  one  Court  or  other,  by  due  ccurfe 
of  Law.  And  in  the  lower  end  of  that  folio,  A failure  cfjujlice  is  abhorred 
in  Law. 

Sir  Fran.  Bacon,  amongH  the  elements  of  the  Law,  fol.  51.  delivers  this 
as  a principle,  Riciditui  n piacitis  juris  potius  quam  injuria  tlf  dtliOa  rerr.aneaut 
impunita ; which  he  hiinfclf  expouudsin  this  lenfc.  The  Law  will  difpenfe 
with  feme  maxims,  rather  than  wrongs  fliould  be  unpunifhed. 

2.  My  next  argument  to  prove  this  pofition.  That  whereon  injury  is  done, 
and  damage  fujlaintd,  the  Law  gives  remedy,  Iball  be  taken  from  the  nature 
of  an  action,  which  is  the  ordinary  remedy  the  Law  gives  for  the  repair- 
ing of  a private  wrong. 

Now  what  the  nature  and  definition  of  an  afiion  is,  we  learn  from  the 
moll  ancient  authors  of  the  Law,  as  RraSton,  and  Fleta,  and  the  Mirror  of 
thejuftices,  as  they  arc  collefied  by  Sir  E.  C.  2 lnji.  fol.  40.  and  they  all 
agree  almoll  in  the  fame  words  : 
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A. 7?.y  strhil  aliud  tj ? Tfuam  jus  prsfeqaendi  in  judicio,  quid  etJicui  dil/tur , fs 
qmdnafcisur  ex  mahficit,  vtl  quid  ptovinit  ex  delicti  ml  injuria. 

It  is  nothing  elfe  but  a means  or  remedy  lor  a man  to  have  right  done 
him,  that  has  fufFcred  wrong  and  injury. 

It  is  the  argument  commonly  ufed,  and  the  reafon  given  to  maintain  an 
action,  and  in  particular  an  action  upon  the  cafe,  viz.  That  there  is  an 
injury  done,  and  a damage  fuftaihed. 

"Sil  E.  C.  12  Rep.  Jot.  128.  ref.  p.  tit.  cur.  If  a Sumner  return  one 
lummoned,  or  cited  into  the  Spiritual  Court,  where  in  truth  he  was  never 
Summoned,  and  he  is  pronounced  emtumax,  and  thereupon  excommuni- 
cate ; lie  Ihsll  have  an  action  upon  the  cafe  againft  the  Sumner : And 
the  reafon  given  is,  bccaufe  there  is  injuria  & damnum.  ’Tis  the  fame 
cafe  that  is  reported  in  Rolls  1 Rep.  fol.  63.  by  the  name  of  Pewit  and 
Godfrey  : which  I (hall  have  further  occafion  to  mention  before  I have 
done:  You  have  the  fame  cafe  reported  by  Sir  Francis  Moor , fol.  83$* 

This  may  fuffice  to  prove  the  major  propofition.  That  -where  wrung  and 
iniury  is  dim  ta  any  man,  and  particular  damage  fujlaintd  by  it,  time  the 
Law  entitles  him  to  an  afiisn. 

For  the  minor  propofition.  That  in  the  cafe  before  us,  there  is  a 
wrong  and  injury  done  to  the  plaintiff,  and  a particular  damage  fuftained 
by  him  : To  make  this  out,  I find!  need  to  do  no  more  than  barely  to  re- 
late the  very'  fad ; and  put  it  as  a queftion  to  any  plain  man,  that  has  but 
a common  capacity,  and  no  learning,  nor  acquired  pacts  ; and  to  Hand 
to  his  judgment  in  the  cafe. 

Anu  the  cafe  is  no  more  than  this : The  plaintiff  had  the  honour  to  be 
chcden  to  that  great  trull  and  employment,  of  a Knight  of  the  Shire,  by 
his  Countrymen,  to  ferve  in  Parliament ; by  which  he  was  juflly  entitled 
to  levcral  great  privileges,  and  to  wages  for  the  time  he  ferved.  And  ’tis 
an  honour  and  employment  sve  all  know  is  highly  eftccmcd,  and  generally 
deftred  and  fought  after  ; and  he  that  defires  it,  defircs  a good  office.  The 
defendant  having  the  office  of  a Sheriff,  and  being  hound  by  his  office 
and  oath  to  do  juflly  and  truly,  Et  prennlffa  falls  ficus  ; that  is,  well 
knowing  the  Plaintiff  had  the  only  right  to  be  returned,  and  that  no  other 
had  the  leaft  colour  for  it,  and  where  there  was  not  the  lead  doubt  or 
difficulty  in  the  cafe: 

Yet  falfd'y*  deceitfully,  and  malicioufiy  to  deprive  him  of  his  trull 
ami  office,  on  purpofc  to  put  him  to  great  charges,  he  returned  another 
perlbn  with  him. 

And  after  all,  the  Queftion  is.  Whether  he  has  done  him  any  wrong 
or  no  ? 

By  occafion  of  this,  the  plaintiff  was  hindered  from  fitting  in  the 
Iloufe,  and  was  put  to  great  expencc,  and  underwent  great  trouble  and 
labour.  And  the  Queftion  is,  Whether  the  Plaintiff-  has  been  at  any 
* particular  damage  f 

Shall  I have  my  action  for  a halfpenny  trefpafs  pedibus  asnbulands? 
Docs  the  Law'  give  me  an  adion  of  aflault  and  battery,  if  a mail  docs 
hut  lift  up  his  hand  to  ftrike  me  ? Or  for  a few  ill  words,  that  will  break 
110  bones  ? And  lhall  I recover  damage  for  thefe  petty  things,  and  Ihall  no 
action  lie  for  fo  notorious  an  injury  as  is  done  in  this  cafe  ? 

But  our  ereatell  work  is  to  anfvver  the  many  objections  that  have  been 
made  againft  this  adion ; which  yet,  I will  be  bold  to  fay,  have  much 
more  of  wit  than  of  weight  in  them. 

And  the  difficulty  rather  lies  in  the  great  power  and  intereft  of  the  par- 
ties to  the  adion,  and  of  tliofe  that  concern  tbcmfclvcs  in  the  example 
and  confequencc  of  it,  upon  a politick  dccount,  than  from  any  uncer- 
tainty of  the  Law  : lhat  is,  there  is  a dclign  to  model  the  Parliament  to 
the  humour  of  the  Court. 

Sir  Ed.  Coke,  in  his  preface  to  Rep.  fol.  6.  in  the  beginning  of  the 
folio,  affirms.  That  he  never  faw  any  cafe  of  great  value  proceed  quietly, 
without  many  exceptions  in  arrefl  of  judgment. 

O/fell.  1.  This  isa  matter  that  concerns  the  Government,  and  is  of  a 
publick  nature  ; the  employment  of  a Parliament-man,  conftfling  in  ne- 
getiis  regent , jlatum,  id  defenftonem  Regni  if  Ecclefut  concerncntibus  : And 
therefore  the  punifhmcnt  of  an  offence  committed,  in  reference  to  this, 
fliould  be  by  a publick  profecution,  and  not  to  be  appropriated  to  any 
particular  private  perfon  ; nor  the  amends  and  fati-.fedion  made  to  any 
one  man. 

Anfw.  It  muff  be  agreed,  That  publick  injuries  wherein  all,  or  very  , 
many  arc  concerned,  are  proper  for  a publick  profecution  ; as  in  the  name 
of  the  King,  or  by  a prefeutment  at  a Lcet,  or  Quarter- Seffion',  ifc. 
But  if  any  particular  man  rcceivca  particular  damage  by  the  publick  of- 
fence or  injury,  he  fliall  have  his  adion ; and  this  is  confident  enough 
with  the  profecution  for  the  publick.  As  the  cafe  of  27  H.  VIII.  fsl.  26, 
27-  Br.  Mr.  Act.  Sr.  Ca.  Plac.  6.  If  a man  make  a ditch  upon  the  King’s 
highway,  this  is  a wrong  to  every  man  that  has  a right  to  pafs  that  way; 
and  he  is  prefentablc  at  a Lcet  for  this  offence  ; but  if  I and  my  horfc 
happen  to  fall  into  the  ditch,  riding  along  the  way,  anil  fo  receive  a par- 
ticular damage,  I may  have  an  adion  upon  the  cafe  againft  him  that  made 
the  ditch.  9 R.-p.  113.  5 Rep.  72,  73.  It  is  the  ordinary  cafe,  A makes 
an  aflault  and  battery  upon  B.  this  is  but  one  fingle  ad,  but  it  has 
a double  a (pell-,  ’tis  a breach  of  the  King’s  peace,  and  for  that  A.  is  in- 
dictable, and  may  be  fined  to  the  King,  and  imprifoned.  It  is  a particular 
wrong  ti  B.  for  which  B.  may  have  an  aclion  of  aflault  and  battery,  and 
recover  damages ; and  both  of  them  confiftent. 

So  in  our  cafe,  this  falfe  and  malicious  double  return,  it  was  an  injury 
to  the  King  and  Kingdom,  and  to  the  Houfc  of  Commons,  in  that  vvhile 
the  cledlion  by  this  means  was  under  difpute,  they  wanted  the  plaintiff’s 
fvrvice  and  afliftauce.  It  was  a wrong  to  the  County  of  Suffolk,  for  the 
Knight  of  a Shire  has  plenam  potejlatem  pro  fe  if  corr.munitate  comitatus  ad 
faciendum  if  confentiendum  ; but  it  was  more  particularly  an  injury  to  the 
plaintiff,  in  that  he  was  for  forne  time  deprived  of  the  honour  done  him 
by  his  Country ; who  by  their  electing  of  him,  fettled  that  character  upon 
him,  tiiat  he  was  magis  i dine  us  if  dijcrctus  ; for  the  writ  commands  fuch 
to  be  chofen. 

He  was  hindered  from  difeharging  his  truft,  committed  to  him  by  his 
own  Country ; hindered  from  doing  fcrvice  to  the  King  and  Kingdom  ; 
hindered  of  his  wages. 

The  Stat.  of  27  H.  VIII.  c.  26.  which  unites  England  to  IVales,  enads, 
That  for  every  Shire  in  IVr.ks  there  Ihall  be  chofen  one  Knight  to  ferve 
in  Parliament,  and  one  Burgefs  for  every  Borough  ; and  that  the  Knights 
and  Burgeffes  Ihall  have  like  dignity,  pre-eminence,  and  privilege,  and 
lhall  be  allowed  fuch  fees  as  other  Knights  and  Burgeffes  of  the  Parliament 
have,  and  arc  allowed  ; by  which  it  appears  there  are  dignities,  pre-cmi- 
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nenccs,  privileges  and  fees,  belonging  to  fuch  as  ferve  in  Parliament;  of 
all  which  the  plaintiff,  fora  time,  was  hindered  by  this  falfe  return. 

And  that  it  docs  concern  the  Government,  it  argues  the  greater  injury 
done  to  the  plaintiff ; for  every  member  of  Parliament,  for  the  time  he 
ferve  there,  is  inftiumental  in  carrying  on  the  Government : which  is 
an  high  honour  to  him.  Tu  regere.imperto  populis,  Ha  tibi  erstut  artes. 
’Tis  a noble  employment. 

And  fmee  it  does  fo  nearly  concern  the  Government,  we  that  are 
Judges  fliould  be  the  more  careful  to  difeourage  all  abufes  committed  by 
Sheriffs  in  elections : It  is  of  vail  concernment  to  the  Kingdom  that 
elections  fliould  be  fair,  and  returns  duly  made,  without  partiality  and 
indirect  means  ufed.  And  we,  by  Judgments,  Ihould  encourage  all  reme- 
dies agaiiill  fuel-,  abufes  and  practice?. 

Beitdcs  all  this,  the  plaintiff  lias  been  put  to  great  expenccs,  and  un- 
dergone great  labour  and  trouble  ; which  is  a private  and  particular  da- 
mage, and  therefore  entitles  him  to  his  particular  action. 

A Jufticc  of  peace  may  have  an  adion  of  Hander  in  relation  to  his 
office,  yet  that  was  not  an  offence  at  Common  Law  neither ; and  yet  it 
concerns  the  Government. 

The  Stat.  of  7 H.  IV.  cap.  t.  recites,  That  the  Commons  made  a 
grievous  complaint  to  the  King,  of  the  undue  cled ions  of  the  Knights  of 
the  Counties,  which  (Tays  the  Preamble ) befomethnes  made  by  ajfeSlien  of 
the  Sheriff's,  to  the  great  flauder  of  the  Counties,  and  hindrance  of  the 
bufinefs  of  the  Commonalty  of  the  faid  Counties. 

By  which  it  appears,  how  great  the  mifehief  was  in  thefe  days,  and 
whence  it  came  principally,  viz.  from  thepareiality  of  the  Sheriffs:  And 
that  Stat.  to  prevent  the  abufes,  docs  appoint  the  return  of  Indentures 
under  the  Seal  of  the  Sheriff',  and  the  feals  of  the  Eledors  : But  the  de- 
fendant in  our  cafe  has  praclifed  anabufeeven  in  the  very  remedy,  by  re- 
turning fevcral  Indentures,  and  fo  evading  the  good  provifion  made  by 
that  Statute. 

The  Star,  of  ri  II.  IV  c.  1.  obferves.  That  no  pain  ir  fet  in  fptcialby 
that  Stat.  of  7 II.  IV.  upon  Sheriffs,  if  they  make  returns  contrary  to 
that  Snuute,  and  give  power  to  Judges  of  Affize  to  punilh  them,  and  to 
inflid  the  penalty  of  100/.  upon  the  Sheriff’;  and  the  Knights  unduly  re- 
turned arc  to  Iofe  their  wages : And  all  this  depends  upon  the  enquiry 
made  by  the  Judges  of  Affize.  At  this  time  furcly  this  matter  of  electi- 
ons, and  the  examining  and  determining  of  the  right,  was  not  held  fo 
fie  red  and  fo  incommunicable  a thing  as  fome  would  have  it  now;  for 
by  this  Statute  ’tis  referred  to  the  Judges  of  the  Affize. 

But  the  principal  Statute  in  this  matter,  is  that  of  23  H.  VI.  c.  15. 
which  fets  out  the  great  abufes  by  Sheriffs  committed  in  elections  ; it  re- 
cites, That  of  late  divers  Sheriffs, yir  their jh'gul/tr  avail  and  lucre,  have 
not  made  due  eledions  of  the  Knights.  One  would  think  by  thofc  words 
(for  their  lucre),  that  there  was  money  ftirring  upon  tlicfc  occafions,  even 
in  tbofe  times ; and  that  fome  men  paid  dear  to  be  chofen  Parliament- 
men  : Or  elfe,  how  could  a Sheriff  make  profit  to  himfelf  by  an  election  ? 
And  to  be  a Parliament-man,  it  items,  was  a very  defirable  tiling  in 
thofe  days. 

And  for af much  (fays  that  Statute)  as  a f efficient  pain,  and  convenient  re- 
medy for  the  party  in  fuch  cafe  grieved,  isnot  ordained  in  the  faid  Statutes 
againft  the  Sheriffs  : It  therefore  provides  a better  remedy. 

But  let  us,  to  our  purpofc,  obferve  by  the  way,  that  it  mentions  the 
Party  grieved ; fo  that  there  is  a Party  grieved:  It  is  not  merely  a publiclc 
offence,  but  an  injury  to  fome  particular  perfons,  ar.d  to  fomc  one  per- 
fon  ; for  it  fays  the  party  grieved,  but  it  does  not  mention  who  that  party 
grieved  is.  So  that  it  may  be  objected,  that  thofc  words  (the  party 
grieved)  refer  to  every  Elector,  as  well  as  the  Knight  defied. 

But  the  enacting  Claufe  expounds  the  words,  and  declares  whom  the 
makers  of  that  Law  meant ; for  it  makes  the  firft  offer  of  the  forfeiture 
to  every  perfon  chofen  Knight,  and  not  duly  returned  : So  then  ’tis  plain, 
that  the  Knight  eletted,  and  not  returned , is  the  Party  grieved.  If  he  have  a 
particular  wrong  done  him,  then  it  follows  he  ought  to  have  a particular 
remedy  and  fatisfadion  : And  he  was  a party  grieved  before  tnele  Statutes 
made,  and  this  penalty  and  remedy  given  ; for  thefe  Statutes  do  not  firft 
make  him  a party  grieved,  but  mention  him  as  being  fo  before.  If  he 
were  fo  before,  furcly  the  Law  gave  him  fome  remedy,  or  elfe  there  was 
a Gravamen  without  Remedium  ; which  would  have  been  a defect  in  the 
fame. 

Object.  2.  Is  that  which  I think  is  moil  relied  upon,  and  that  has  moll 
weight  laid  upon  it,  viz.  That  this  allion  concerns  an  eleliion  of  a Knight  to 
the  Parliament,  and  therefore  belongs  to  the  jurifdiHisr.  f the  Parliament,  and 
ought  to  be  determined  there,  and  not  by  any  Csui  t inferior  to  it. 

Anjits.  To  this  it  has  been  truly  anfwcrcd.  That  though  in  this  cafe  we 
have  often  occafion  to  fpeak  of  the  Parliament,  and  to  mention  an  election 
to  Parliament,  yet  the  right  of  election  is  not  called  in  queftion,  nor  was 
it  to  be  tried  in  this  adion,  but  was  determined  by  the  Houle  of  Com- 
mons ; and  this  adion  is  purfuant  to  that  decifion  of  the  right  of  ele&ion 
by  the  Parliament,  and  giounds  itfelf  upon  it. 

I lhall,  however,  take  this  occafion,  in  the  firft  place,  to  fliew  in  wiiat 
matters  that  concern  the  Parliament,  the  Judges  of  IVeJlminJicr-bull  have 
in  all  times,  and  mull  meddle,  and  take  cognizance  of  them.  And  in 
the  next  place,  what  they  have  declined  and  left  to  the  Parliament. 

1.  They  have  debated  and  refolved,  what  is  a good  Seffion  if  Parliament, 
and  what  is  not,  and  what  makes  a Seffion,  as  in  Tr.  12  Jac.  in  B.  R.  Rolls , 
Rep.  29.  There  were  fcveral  Aits  of  Parliament  chat  had  palled  at  a 
former  Parliament,  which  were  continued  only  to  the  firft  Seffion  of  the 
next  Parliament ; and  in  that  cafe  they  held  thofc  ads  then  Hill  in  force  : 
for  though  the  Parliament  had  met,  yet  no  Ad  puffing,  they  therefore 
adjudged  it  was  no  Seffion,  and  there  was  a neceffity  that  the  Judges 
fliould  determine  this.  For  though  the  King  and  Parliament  make  Ads, 
yet  the  Courts  in  IPeflminJler- hall  put  thofc  Ads  in  execution,  and  there- 
fore muft  firft  fatisfy  thcmfelves. 

2.  Whether  they  are  in  force  or  not  fo,  in  the  Prince’s  cafe,  8 Rep. 
whether  the  charter  made  by  King  Ed.  III.  to  the  Prince,  were  an  Act 
of  Parliament  or  not,  is  here  argued  and  refolved.  So  4 H.  VII.  18. 
6 and  7 H.  VII.  14,  15. 

3.  In  Rolls  Ab.  ljl part.  fol.  03.  ca.  19.  under  the  Title  of  Allion  upon  tie 
Cafe,  there  is  cited  17  E.  III.  in  B.  R.  Rot.  69.  where  an  adion  is 
brought  by  John  Bokeland,  Knight  of  JViltfidre,  againft  the  Sheriff  of  that 
county,  for  not  levying  jo/.  4s.  pro  expenfis  fui,  in  att.ndenciafua  in  Parlia- 
mento.  Now,  in  order  to  the  recovery  of  this  Aclion,  many  things  re- 
lating to  die  Parliament,  as.  When  the  Parliament  began?  How  long 

his 
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30.  Proceedings  againft  Sir  W.  Soanle, 


(437)  ,^74-  concerning  the  Ekftion  of  Parliament-Mem  ( 4.38} 

bis  attendance  was  ? and  dim*  other  queftions  itlatihg  tb  -the Parliament,  [ But  the  obje&ioh  in  our  ca.fi  Is,  (interning  a miter,  tf  dtith* if « Kaigbi 
muft  of  ncccffiiy  he  incident.  if  a -Shirt  to  lerve  in  Parliament : that  no  other  Court  but  the  Parliament 

10  Eiiz.  Dy.fiL  275.  The  very  lower  end  of  that  fills,  there  is  an  ac-  mult  meddle  in  ic,  as  the  objectors  would  have  it. 
tion  brought  againft  the  Keeper,  for  letting  a Burgcfa  of  Parliament  go  at  i Anjiv.  It  is  not  impertinent*  therefore,  to  enquire  briefly  of  the  true 
large  by  writ  Je  prtvrlegh  Parliament!,  who  was  in  execution  : The  Lord  J Jurifdiellon  in  this  matter. 

Dyer  fays  nothing  there,  what  became  of  ic ; but  Sir  Francis  Mon,  in  his  1 Sir  Robert  Cotton  affirms,  that  Writs  of  Summons  for  Knights  of  the  Shire 
Rep:  fil.  57.  at  the  lower  end  of  that  /«/.  reports,  that  it  was  held  by  Dyer,  to  ferve  in  Parliament,  began  49  H.  III.  and  that  the  admittance  ofCora- 
that  if  one  condemn’d  in  debt  or  trcfpals  be  chofcn  to  the  Parliament,  1 moners  in  to  the  Parliament,  was  purpofely  to  leiTeu  mid  curb  the  power  of  rite 
snd  after  taken  in  execution,  that  he  fhall  not  have  his  privilege  of  Par-  Lords,  after  the  daring  Earl  of  Ltr.tfier  was  (lain  in  the  battle  of  Ev.Jnam 

Lament.  And,  as  he  fays,  it  was  fo  held  by  the  Sages  of  the  Law,  in  the  (which  was  that  very  year),  and  the  Barons  were  totally  routed  by  Prince 

cafe  of  Ferrers  ; and  that  tho*  his  privilege  was  indeed  allow’d,  yet,  (as  Edward,  (afterwards  King  A.  I.)  and  K.  H.  III.  was  rcfcueJ  out  of  their 
they  held)  it  was  minus  juf!e\  which  cale  of  Ferrers  was  the  fame  here  hands.  And  to  hack  that  opinion,  it  is  obferved,  tb.it  the  firft  writ  to  the 

mentioned  before  to  be  in  Dy.fiL  275.  as  appears  by  Mr.  Crompton  in  Sheriffs,  to  fummon  two  Knights  out  of  every  Shire  that  is  to  be  found 

his  jutifdiclion  of  Courts,  fil.  8.  b.  upon  reeord,  is  chat  of  the  clofe  P.oil  49  H.  III.  (the  very  fame  year ) 

So  that  fome  things  relating  to  the  Parliament,  the  Courts  of  Wfiminfler-  dor  ft  10  and  it.  Thus  Mr.  Prynne  affirms,  in  his  preface  to  the  Abridg- 
hail  mull  determine;  and  the  Judges  cannot  avoid  it,  if  they  will  do  mentof  the  Records  of  the  Tower,  Jot.  n,  in  the  beginning  of  that  fil. 
jullice.  aud  fit.  1 3.  b.  in  the  middle  of  that  fit. 

2.  But  fome  things  there  are  concerning  the  Parliament,  which  the  I>ut  we  mud  not  be  governed  by  Hiilorians  in  matters  of  law ; and  thcrc- 

Courts  of  Weftmhfict-bc.il  may  determine  if  thev  think  fit  or  they  may  at  forc,notwithllandingtnisobl'ervation  ofS'si  Rokei  tC:ttsn’san<i  Mr.  Piysine’  s, 
the  diferetion  of  the  Judges  fufpend  their  further  proceeding,  and  refer  wc  inufir  prefume  that  the  Houle  of  Commons,  and  election*  of  Knights  of 
them  till  the  Parliament  meets  to  determine  them.  the  Shire,  areas  ancient  as  the  Common  Law,  and  have  been  time  immemp- 

33  Ft.  V I.  Jot.  J7,  18.  It  is  there  debated  by  thejudges,  whether  it  were  rial;  becaufcwc  find  no  written  law  chat  docs  firft  begin  any  fuch  Inlli- 
a perfect  and  legal  del  that  pafs’d  in  Parliament  againlt  Sir  join  Piliingt.n,  tution, 

for  a rape  committed  by  him  ; and  it  depended  upon  the  courfe  of  the  two  But  to  come  clofer  to  the  objection,  and  to  enquire  who  are  the  proper 

Houfes,  in  their  tranfmitting  of  Bills  from  one  to  another,  and  of  indor-  Judges  of  the  right  of  elections  ? 

ling  the  Bills  ; and  they  fent  for  the  Clerk  of  the  Par  liament  and  confultcd  Mr.  Prynne,  in  the  fame  Preface,  fil.  14.  b.  in  the  middle  of  it,  (as  I 

with  him  about  it;  and  there,  Firtefue , Chief-Juftice,  hid  the  Act  in  myfclf  have  lolio’d  it,  for  the  print  has  no  folios  to  the  Preface;)  “ The 

queftion  to  be  a good  Act  of  Parliament;  but,  fays  he,  peradventure  the  11  King  and  Lords  (fays  iic)  were  anciently  folc  Judges  of  the  legality 

matter,  or  queftion,  lhal!  wait  till  the  next  Parliament  meet,  and  then  we  “ of  elections  of  Members  of  the  Houfc  of  Commons,  till  the  time  of 

may  be  certified  by  them  of  the  certainty  of  the  matter.  By  this  it  ap-  “ King  Henry  VII.” 

pears,  that  the  Judges  did  not  difown  the  jurifdiction  of  that  caufe,  And  in  Sir  Robert  Colton's  Abridgment,^/.  392.  the  year  1 It.  IV. 

that  was  fo  nearly  depending  upon  the  ufage  of  Parliament,  but  that  it  nnm.  80.  at  the  prayer  of  the  Commons,  the  King  declares,  that  the  Corn- 

belonged  to  them,  and  not  to  the  Parliament;  yet  it  was  convenient  to  mons  were  only  petitioners,  and  that  ail  judgments  apertain  to  the  King 

be  advifetl  bv  the  Parliament,  and  to  wait  till  then.  and  Lords,  unlcfsit  were  in  Statutes,  Grants,  Subfu'i'S,  or  fuch  like;  the 

And  Sir  Ed.  Coke,  in  his  2 hfi.  408.  tells  us,  that  matters  of  difficulty  which  order  the  King  would  from  that  time  to  be  observ'd, 

were  ulually  adjourned  to  Parliament.  But  wc  know  that  the  Houle  of  Commons  is  now  pofl  |Vd  of  the  jurif- 

3.  Some  things  there  arc  that  concern  the  Parliament,  wherein  the  didlion .of  determining  all  queftions  concerning  the  elcftion  of  their  own 

Courts  of  W.fimirfier-ha/l  mull  not  intermeddle,  but  the  jurifdiction  be-  Members ; fo  far  at  kv.lt,  as  is  in  order  to  their  bring  admitted  or  excluded 

longs  to  the  rarliamt  nt  only.  from  fitting  there.  But  how  far  their  judgment  is  concluding  to  all  others 

By  the  Statute  of  4 //.  V 11 1.  c.  8.  tho’  all  in  that  A&  that  concerns  one  to  other  purpofes,  1 have  now  no  j ull  occafion  to  examine ; for,  as  has  been 
Richard  Strode  is  a private  Adi,  yet  there  is  one  claufe  which  is  a general  obferv’d,  the  Plaintiff  in  thiscaft  grounds  hisaction  upon  hisoriginal  right 
Aci,  and  is  declaratory  of  the  ancient  law  and  cultom  of  Parliament,  viz.  of  election,  and  mentions  the  determination  of  the  Houfc  on  his  fide  ; and 

It  is  enabled,  7 bat  ell  Suits , Accufements,  Condemnations , Executions , Fines,  not  only  allcdgcs  that  he  was  duly  clcricd,  but  fo  returned  by  th.  Dcfcnd- 

Amerciaments , P enijhments,  Correiiions,  Charges,  and  Impofitiom , at  any  time  ant  himfelf : And  that  tho’  he  were  for  fome  time  hindered  from  fitting,  by 

from  tbencefir th,  to  be  put  or  bad  upon  any  Member , for  any  Bill , J peaking , occafion  of  the  falfe  return,  made  by  the  Defendant  on  purpofc,  ar.d  the 

rtafining , or  declaring  if  any  matter  concerning  the  Parliament,  to  be  communed  election  was  under  qurilion  by  it,  yet  he  prov’d  it  clearly  to  the  Houfc, 

er  treated  of,  be  utterly  void  and  of  none  ejfctl.  This  concerns  none  but  and  was  admitted,  and  his clcCtion  declared  good  ; and  taking  it  for  grant- , 
Members  of  Parliament,  and  it  provides  lor  freedom  of  debates  in  matters  eJ  that  h«  was  duly  eledted,  he  fues  in  the  King  s-3(ncb,  by  this  action  to 
that  are  proper  to  be  treated  of  in  Parliament.  recover  damages  for  the  injury  done  him  by  the  Defendant,  for  which  the 

The  Lords,  for  thcrafclvcs  only,  and  for  their  own  Houfe,  made  claim  Houfc  of  Commons  could"  not  have  help’d  him.  For  to  that  purpofc  they 

of  this  privilege  and  junfdidlion,  11  R.  II.  numb.  7.  Sir  Robert  Cotton's  have  no  jurifdidlion,  for  they  cannot  examine  a witnefs  upon  oath,  nor 

, Air.  fil.  321.  butit  is  limited  only  to  matters  moved  in  Parliament,  and  can  they  a&  the  part  of  a Jury  to  give  damages,  nor  hav  they  any  power 

the  King  allowed  it  in  full  Parliament.  to  award  a trial,  or  to  caule  the  Sheriff  to  impanncl  a Jury. 

And  Sir  Ed.  Cskc,  in  his  2 Infi.fil.  15.  fays.  That  pari  ratione , the  like  Obj.  3.  This  is  ai  action  of  a new  invention,  and  p’  ima  imf>reJJionr<i 
belongs  to  the  Koufe  of  Commons  * : And  this  is  the  reafon,  fays  Sir  E.  C.  and  never  any  fuch  was  brought  before,  lave  that  of  Ntvil  againlt  Stroud-, 
that  Judges  ought  not  to  give  any  opinion  of  a matter  of  Parliament,  be-  which  never  had  any  determination. 

caufe  it  is  not  to  be  decided  by  the  common  Laws  ufed  in  other  Courts,  Aftu.  ’Tis  true ’tis  new,  in  the  particular  circumftances,  but  not  in  the 
but  J'ecundum  legem  l s’  a nfuetudincr.  Parliament!.  main,  nor  in  the  fubftance ; ’us  new,  in  that  Tis  brought  by  one  elected 

So  likewife  in  cafe  of  the  privilege  of  n Member  of  Parliament,  againft  Knight  of  a Shire  againlt  die  Sheriff,  for  a falfe  and  malicious  return  of 
fuits  and  executions,  fitting  the  Parliament,  thejudges  have  refu  fed  to  another  Indenture,  whereby  the  plaintiff  was  put  to  great  expence  and 

give  their  opinion,  tho’  demanded  by  the  Lords  ; as  they  did  in  the  cafe  trouble;  but  ’tis  not  new  in  the  general  nature  of  the  action.  For  nothing  is 

of  Thorp,  Speaker  of  the  Houfe  of  Commons,  who  was  taken  in  execution  more  frequent  then  actions  upon  the  cafe,  where  an  injury  is  done  and 

between  two  Seflions  of  Parliament,  of  which  the  Commons  made  Com-  damage  fuftair.ed ; nav,  ’tis  very  freauent  for  actions  upon  the  cafe  to  be 
plaint  to  the  Lords,  and  the  Lords  asked  the  advice  of  the  Judges,  whe-  brought  againlt  Sheri fis,  for  mere  fallc  r -turns,  and  that  where  there  is  no 
ther  the  Speaker  ought  to  be  delivered  by  privilege  of  Parliament  l The  malice,  nor  any  of  thofe  great  aggravations  that  appear  in  this  cafe - 
Judges  anfwered.  That  they  ought  not  to  determine  the  privilege  of  the  High  For  this  1 refer  you  to  the  calc  in  Rolls' 1 dbr.  t.  part.  fil.  99.  Gain, 
Court  of  Parliament  : the  cafe  is  31  H.  VI.  fil. — . Rolls  Ab.  2d  part.  94.  Palmer  and  Marjlial,  in  the  King’s- Bench,  where  the  Bailiff  of  a Franchife 

ca.  t.  See  39  H.  VI.  Sir  Robert  Cotton’s  Abridge  num.  6.  was  newly  removed  ; but  tho’  he  were  removed,  took  upon  him  to  anfwer. 

Concerning  departure  from  Parliament,  (fitting  the  Parliament)  and  not  but  made  a falfe  anfwer  to  the  Sheriff’s  warrant,  to  execute  a Fieri  fit’ 
attending  according  to  their  duty ; the  calc  fesms  doubtful,  whether  any  againft  an  Admir.iftrator,  and  rite  Sheriff  made  that  Return  to  the  Court ; 
other  Court  than  the  Parliament  can  determine  of  that  offence,  it  feemihg  and  thereupon  an  adtion  upon  the  cafe  brought  againft  the  Sheriff,  and  ad- 
t<>  be  of  a middle  nature.  For  tho’  it  be  an  offence  committed  by  a judged  it  lies  : And  that  the  Sheriff  at  his  peril  mull  take  notice  who  is  the 
Member,  and  that  in  Parliament-time,  which  argues  for  their  privilege,  rightful  Bailiff  of  the  Francliifc,  and  accept  of  no  anfwer  to  his  warranc 
and  againft  the  jurifdi&ion  of  any  inferior  Court,  efpcciaily  while  the  Par-  from  any  other. 

Lament  fits,  who  undoubtedly  may  take  cognizance  of  it,  and  punilh  it  : 19  H.  V I.  29.  An  A Sion  upon  the  cafe  againft  a deputy  Sheriff,  for 

Yet  on  the  other  fide,  when  the  Parliament  has  not  taken  cognizance  of  anbevulling  a Writ. 

it,  and  the  Parliament  is  rifen,  why  flvould  not  that  offence,  at  the  King’s  19  H.  VI.  38.  by  P. iftcn.  Ifa  Sheriff  upon  a Venire  fat ’ return  a Jury 
fuit,  be  punilbed  in  the  Star-chamber,  while  that  was  a Court,  and  now  that  is  infufficient  to  pay  iffues,  the  next  Sheriff  to  whom  the  ilFues  are 

in  the  King’s-Bcnch  ? And  why  fitould  privilege  protect  againft  non-attend-  eftreated  to  be  levied,  muft  charge  himfelf  with  the  iffues,  aijd  mail  not  re- 

ance,  when  the  true  ground  of  privilege  is  by  reafon  of  attendance.  And  turn  a Nihil,  but  Hull  have  an  action  upon  the  cafe  againft  his  Prcdeccffor, 

Mr.  Pitwdtn,  who  was  a very  learned  Lawyer,  lubmits  to  ihe  jurifdic-  for  his  falfe  return  ; yet  here  is  no  malice,  hut  at  the  moft  a neglect,  ora 

tion,  but  traverfes  his  departure  ; as  the  cafe  of  the  Bilhop  of  IVhuheficr , miftakc  only. 

3 E.  III.  remembered  by  Sir  Ed  Coke,  in  his  2 Infi.  inhis  Chapter  of  Par-  39  E.  111.  7.  Brook,  action  upon  the  cafe,  67. 

li ament,  (ns  far  as  he  reports  it)  fee  ms  rather  to  be  an  authority  againft  the  An  action  upon  the  cafe  againft  a Sheriff  for  not  fummoning  and  warning 

jurifdidlion  of  any  other  Court  bolides  the  Parliament  itfelf,  in  fuch  cafe  of  a man  indue  time,  upon  a writ  of  Pmmunire  or  attachment,  whereby  hefuf- 

procccdir.g  againlt  a Member  to  punilh  him  for  non-attendance:  For  the  tained  damage,as  judgment  given  againft  him, or  the  like.  This  is  but  a bate 

Bilhop  being  impleaded  by  original  writ  at  the  King’s  fuit,  (which  I fup-  neglect  or  omilfion,  and  teems  to  be  the  leafi  or  loweft  fort  of  injuries ; and 

pofs  wasin  die  King’s-Bcnch)  quiare.rjjit  a Parliament'.  fine  liccrkia  Regis.  yet  being  accompanied  with  a particular  damage  to  the  party,  tho’  without 

The  Bilhop  pleaded  quodipfiefi  unus  depart  bus,  & dicrt,  quod  ft  quit  ecrunt  any  malice  on  the  Sheriff's  part,  the  .ichon  will  lie. 

deliqucrit  in  Dorninum  Regem  in  aliquo  Parliament:,  in  Parliaments  iLbet  cor-  3 E.  IV.  20.  Brook,  action  upon  the  cale,  pi.  91.  by  Dauby  and  Pi  got, 
rigi  ift  emcnoari , tft  non  adbi in  minor i curia.  And  fo  Sir  E.  C.  feems  to  leave  for  a falfe  return  only. 

the  victory  on  the  Biihop’s  fide,  and  that  his  plea  fucceeded.  But  Sir  If  a Nihil  be  returned  againft  me  who  have  land,  F.  N.  B.  93.  31  E.  III. 

Francis  M.or,  779,  780.  reports  thccafe  of  the  Lord  Sturton , and  the  Lord  Fitz.  Abr.  Prcces  55. 

Mordant , how  they  were  deeply  fined  in  the  Star-chamber,  4 Jat.  forab-  So  for  not  returning  a writ  of  feconJ  deliverance,  which  is  a mere 

fenting  from  Parliament,  at  the  complaint  of  the  Attorney  General,  ore  ncgledl  and  non-fiajar.ee,  tho’ there  be  no  malice,  at  £.111-  43.  Br.  Aft. 

terms.  And  there  were  then  prefent  in  the  Star-chamber,  the  Lord-  J.  ca.pl.  48.  5 Rep.  32-  b.  91.7  Re;.  1. 

Chancellor,  Chief-Juftice  Pcpham,  Firming,  and  STalmfiy.  And  for  pre-  So  againft  a fklhop,  if  he  falldy  return,  that  an  executor  has  not  rclufcd 
cedents  to  jullify  the  proceeding  againft  them  in  that  Court,  they  cite  the  the  executorlhip,  when  re  vera  he  has  refufed  it,  2 Leon.  221. 
cafe  of  the  Lari  of  Comwal 4 It.  HI.  and  the  Bifhop  of  Winch /fiefs  cafe.  So  againft  an  Efcheator,  9 H.  VI.  60.  21  E.  IV . 23.  27. 

(which  I mentioned  but  now)  3 £.  I II.  how  that  for  departing  from  Par-  Much  more  (hall  the  a£lion  upon  the  cafe  lie  againft  the  Sheriff,  as  the 

Lament,  without  licence,  their  lands  were  feized.  I circumftances  of  this  cafe  are,  where  the  return  is  not  only  falfe,  but  ho 

* Sir  "John  Elliot , and  Demi!  Holies , pleaded  the  like  Plea  to  the  jurifdi&icn  of  the  King  s-Bci:cb.  Jntef.  a-ss. 

knew 
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knew  it  to  be  falfe,  and  he  did  it  malicioufly,  with  a purpofe  to  hinder 
the  plaintiff  from  fitting,  and  to  put  him  to  expence,  and  where  the  plain- 
tiff has  had  fo  great  a damage.  And  the  Sheriff  by  his  oath  is  oblig'd  to 
do  right  as  well  to  poor  as  to  rich,  in  al!  that  belongeth  to  his  office.  2.  To 
do  no  wrong  to  any  man  for  favour  nor  hate.  3.  To  d i flu rb  no  man’s 
right.  4.  Truly  to  return,  and  truly  to  ferve  all  the  King’s  writs,  as  far 
forth  as  fhall  be  within  his  cunning.  And  the  Jury  by  their  verdifi  in  this 
cafe,  have  found  the  defendant  to  fail  in  every  one  of  thefe  claufes  of  his 
oath.  And  tho’  the  circumftances  that  do  diverfify  all  cafes  are  new  in 
this  cafe  ; yet  'tis  very  frequent  in  afli<  ns  upon  the  cafe,  to  have  new  cafes 
and  new  circumftances;  and  there  is  nothing  more  frequent  than  this  va- 
riety and  novelty. 

Sir  Fran.  Bacon,  in  his  Book  of  advancement  ofleaming,  fpeaking  of 
cafes  omitted  in  law,  fol.  38.  fays,  That  the  narrow  cempafi  of  man  s wijdom 
cannot  comprehend  all  cafi,s  which  time  hath found  out  5 and  therefore  cafes  omit- 
ted and  new,  do  often  prefent  themftlves,  but  every  new  cafe  docs  not  re- 
quire a new  law  ; for  then  the  legiflativc  power  mull  be  continually  exer- 
cis’d : But  tho'  it  differs  from  former  cafes  in  circumftances,  yet  it  may  fall 
under  a general  rule,  or  be  proceeded  upon  by  parity  of  reafon  ; ubi  cj I ta- 
dem  ratio,  ib>  idem  efl  jus. 

And  the  Statute  of  IF.  21.  cap.  24.  has  made  ample  provifion  for  all  fuch 
new  cafes  that  fall  under  a general  rule,  hut  have  no  formed  writ,  or  writ 
of  courle,  that  fits  it  in  all  the  particulars  and  circumftances.  In  ctmfimili 
tofu,  fimth  ritr.edis indigent/,  fist  b'eve,  fays  that  Statute. 

In  the  8th  Rep. fol.  48.  'Jehu  IVebb's  cafe,  there  you  have  the  diftin&ion 
of  writs;  fon.c  ar  c brevia  formula fitu  dt  curju,  and  from  thence  the  Cur  liters 
have  their  name,  becaufe  they  have  the  drawing  of  thofe  writs. 

Some  artrhnvta  Mcgfira/ia  querneejuntdeeurfiur.ee formata,\.  e.  dc  aliqua  certa 
forma , fed ficp.ui  varum t fiecundum  varietatem  cafiuum, fiadorum  fjf  querularum  ; 
as  arc  actions  upon  the  cafe,  (Ac.  which  have  not  any  certain  form,  but 
arc  upon  occafion  drawn  by 'the  Mailers  of  the  Chancery,  and  from  thence 
are  called  Magi/lralia ; all  this  is  by  virtu-  of  the  words  of  the  Statute  of 
IV.  II.  c.  24.  Concordant  clerici  in  Cuncellaria  dc  brtvi  faciendo.  a In//.  405, 
406,  407. 

And  many  new  cafes  may  be  put,  that  have  no  parallel  cafes  to  be  found 
in  our  Books,  if  all  the  particulars  and  circumftances  be  regarded,  as  the 
cafe,  8 Car.  Crake  291.  in  the  King’s  Bench,  where  an  adion  upon  the 
cafe  is  broughr  againlt  an  Apparitor,  for  what  he  did  in  his  office,  viz.  for 
falfcly  and  malicioufly  prefenting  one,  and  that  in  the  Spiritual  Court , for 
incontinency.  This  was  againft  an  officer  for  what  he  did  in  his  office, 
and  to  which  his  oath  obliged  him  j and  this  was  for  a thing  done  in  the 
Spiritual  Court,  viz.  the  Confillory  Court  at  Exeter,  and  for  a matter 
merely  of  eccleliaftical  cognifance,  viz.  incontinency,  wherein  the  Com- 
mon Law  had  nothing  to  do  ; and  this  cafe  had  no  parallel  nor  precedent 
before  it  : and  yet  being  an  injury  and  damage  to  the  party  prefented,  and 
done  falfcly  and  malicioufly,  and  without  colour,  and  for  which  the  party 
injured  could  have  no  rccompence  in  any  other  Court,  but  at  Common 
Law,  it  was  adjudged  the  acliori  lay.  This  cafe,  tho’  it  had  no  parallel 
before  it  in  all  the  circumftances,  yet  in  many  tcfpe&s  it  is  a parallel  to 
the  cafe  before  us.  There  is  the  like  action  againft  conftables  for  making 
a falfe  prefentmenr,  Crske  Car.  467.  and  the  cafe  I cited  before  againft  a 
Sumner.  12  Rep.  128. 

And  for  that  objection  and  obfervation  concerning  the  novelty  of  this 
aifiion,  this  more  may  be  faid  in  anfwer  to  it  9 That  till  of  late  years  She- 
riffs have  given  no  oceafion  for  the  like  a&ion  of  this;  for  double  returns, 
upon  elections  to  Parliament,  have  not  been  in  ancient  times. 

Mr.  Piynne,  in  his  Brevia  Parliamentaria  Rediviva,  fol.  137 . obferves, 
that  there  were  not  above  two  or  three  cafes  of  elections  queitioned  from 
49  H.  III.  till  22  E.  IV.  for  aught  appears  by  the  returns,  or  Parliament- 
Rolls,  and  not  fo  much  as  one  double  return  or  indenture. 

And  the  common  law  dots  comply  with,  and  conform  to  the  general 
opinion  and  genius  of  the  Kingdom,  and  values  what  they  generally  efteem 
and  value,  and  difeftccms  what  they  value  nor. 

Heretofore  an  election  to  ferve  in  Parliament  was  not  a thing  fo  defir- 
able,  and  fo  much  fought  after  as  now-a-days  it  is  ; and  it  is  not  the  defire 
or  locking  after  it  that  is  to  be  diflik’d  or  condemn’d,  for  he  that  defircth 
the  office  of  a Bifhop  (fays  the  Apojllc)  defires  a good  office ; but  it  is  the 
undue  means  ufed,  or  the  ill  ends  for  which  it  is  ddired,  that  makes  the 
fecking  bad. 

Mr.  Prynne , ui  fupra,  fol.  165.  anno  1 E.  III.  a writ  iffued  to  eleCt  two 
Knights  for  the  county  of  Northumberland,  and  the  Sheriff  returned  this 
anfwer,  communitas  commit.  Northumbria  fee  refpondet , quod  ipfi  per  inimical 
S.  otia  adeo  funt  defiruBi,  quod  non  habrnl  unde  Joivere  expenja  duobus  miiitibus 
profijcijjiti  it  ad  canjUium  opted  Lincoln,  tenendum. 

In  his  fourth  part  of  his  Regifterof  Parliamentary  writs,  is  mentioned 
a Patent  of  exemption  granted  42  E.  1.  to  the  town  of  Torrington  in  Devon- 
Jhire ; which  Patent  recites  in  its  preamble,  that  the  men  c f that  town  never 
ujed  to  fend  BurgeJJis  te  Parliament , till  the  Sheriff,  2i  E.  1.  jummonitos  fuiffi 
malitiofe  reternavit. 

So  that  a malicious  return  to  Parliament  is  no  new  thing,  but  has  been 
formerly  done ; and  as  the  plaintiff  in  this  aftion  has  well  nied  the  Sheriff 
for  returning  another  with  him,  fo  I make  no  doubt  but  as  the  cafe  then 
flood  with  the  general  humour  and  opinion  of  the  people,  thofe  of  Torring- 
ton  might  have  had  their  remedy  againft  the  then  Sheriff  for  returning  them 
fummoued. 

And  the  Law  isftill  the  fame,  in  that  it  ftill  fetsaprice  and  efteem  up- 
on that  which  the  people  generally  efteem  and  value. 

And  feveral  cafes  have  been  put  to  prove,  that  new  Statutes  have  given 
oceafion  to  new  actions  upon  the  cafe,  which  a&ions  could  not  have  been 
fued  at  the  Common  Law ; and  yet  thofe  new  Laws  and  flatutes  do  not 
give  tbofenew  actions,  but  only  occafioned  them. 

Barnes  verf.  Carey  12  Jac.  King’s-Bench,  Rolls’ s Rep.  fol.  47.' 

The  plaintiff'  there  brought  an  aclion  upon  the  cafe  againft  the  Sheriff  of 
Brijhl,  for  fuffering  J.  S.  to  efcape  out  of  his  cuftody,  J.  S.  being  com- 
mitted by  the  Commiffioncrs  of  bankrupts,  for  refuting  to  anfwer  Interro- 
gatories, the  plaintiff  being  one  of  the  creditors,  and  f.  S.  a bankrupt ; 
and  after  many  exceptions  taken  to  the  declaration,  the  Court  gave  judg- 
ment for  the  plaintiff.  And  yet  there  was  no  fuch  thing  as  a oommiffion 
of  bankrupt  at  the  common  Law ; but  the  common  Law  takes  oceafion 


by  the  ftatutes  of  bankrupt,  to  give  fuch  an  aclion  upon  the  cafe,  which 
before  thofe  ftatutes  could  not  have  been  fued. 

In  like  manner  the  common  Law  takes  oceafion  by  thofe  ftatutes  that 
give  the  aclion  of  wafte  againft  tenant  for  life,  or  years,  againfl  whom  it 
lay  not  by  common  Law,  to  give  an  action  upon  the  cafe  againft  fuch  te- 
nants, if  they  will  not  permit  their  Leffors  to  enter  upon  the  thing  demi- 
(cd,  to  view  whether  wafte  be  done  or  not.  Crake  7.  part,  478. 

ObjeB.  4.  That  there  is  not  one  cafe  in  Law  parallel  to  this  cafe,  for  a 
Sheriff  to  be  fued  for  returning  the  whole  truth,  and  fomething  more  than 
the  truth  : tho’  a&ions  for  falfe  returns  are  frequent. 

Anjou.  This  is  an  action  fora  falfe  return,  and  fomething  more.  That 
it  is  lor  a falfe  return,  appears  by  that  allegation,  thathedid  Falfcly  make 
his  return,  and  the  Jury  have  found  it  fo,  and  we  mult  believe  it.  And  it 
was  falfe  in  (his,  in  that  he  returned  an  Indenture  pretended  to  be  under 
the  hands  and  feals  of  divers  perfons,  as  the  greater  part  of  the  laid  coun- 
ty, purporting  the  choice  of  another  than  the  plaintiff  to  be  Knight  of  the 
Shire.  The  plaintiff  docs  not  allcdge,  that  there  ever  was  any  fuch  In- 
denture fealed  by  any  perfon  ; but  that  the  defendant  did  falfcly  return  an- 
other Indenture,  purporting  the  lame  to  be  made  by  divers  perfons,  (Ac. 
So  that  we  may  reafonably  underftand  it,  that  in  truth  there  never  was  any 
fuch  Indenture  fealed  by  any  but  the  Sheriff  himfclf,  and  not  bvanv  otheis 
that  were  prefent  at  the  election.  idly , Tho’  the  Sheriff  have  returned 
the  whole  truth,  yet  together  with  that  truth  he  returned  a falfchood  ; and 
till  it  was  rc-examincd,  it  could  not  appear  which  was  the  truth  ; and  in 
the  mean  time  the  plaintiff  fuftained  all  his  damage. 

Object.  5.  That  the  Sheriff  acted  herein  as  a Judge,  and  therefore  if  he 
cr?»  *,e 's  not  t0  for  but  h:s  error  may  be  reformed  ; and  the  Law 

will  not  fuffer  an  averment  tending  to  the  dilcrcdit  of  a Judge.  PL  com- 
ment. 491.  b.  and  Dy.  89.  b. 

Anjiv.  All  this  is  true,  as  to  one  that  is  a Judge  of  Record,  in  refpcaof 
the  grcatricfs  of  his  authority,  and  the  great  truft  the  King  anil  the  Law  re- 
pole in  a Judge  of  Record  ; but  the  Sheriff  is  no  Judge  at  all  in  what  he 
acts  in  the  election  of  Knights  for  the  Shire,  but  is  only  an  officer  upon 
Record,  9 H.  VI.  53.  and  bo.  B> . Ab.  Ttt.  Aa.fi  ca.  plac.  6.  tho’  in  foine 
particular  cafes  indeed,  the  Sheriff  is  a Judge,  as  in  a Jufiicies,  6 Rep.  12. 
ad.  fin.  and  a J udge  of  Rccord,as  in  a Re-diJJeifin , by  the  Statuteof  Mir  ton,  c 1 3. 

ObjcB.  6.  The  Statute  of  23  H.  VI.  c.  15.  has  provided  a remedy  againft 
the  Sheriff  for  any  ahufc  committed  by  him  in  elections,  viz.  the  penalty 
of  an  hundred  pound,  in  cafe  of  Knights  of  the  Shire,  to  the  Knight  in- 
jured : And  it  does  recite  in  the  preamble,  that  a convenient  remedy  for 
the  party  grieved  is  not  ordained  in  the  former  ftatutes ; and  from  hence 
it  is  inferred,  that  there  was  no  remedy  for  the  parly  grieved  at  the  com- 
mon Law,  nor  before  this  ftatutc. 

Anfiw.  1 have  already  proved,  that  there  was  a remedy  at  the  common 
Law,  and  before  this  Ibtute ; and  this  ftatutc  is  an  argument  to  prove  it, 
for  this  ftatutc  mentions  a party  grieved,  and  there  could  be  no  grief  with- 
out a remedy,  otherwife  the  Law  would  have  been  defective.  And  it  can- 
not be  denicJ,  but  that  if  there  were  a remedy  at  the  common  Law,  this 
lratute  being  in  the  affirmative  does  not  take  it  away,  only  it  gives  another 
remedy.  jo 

And  for  the  words  of  thisftmuteof  23  II.  VI.  that  a convenient  remedy  for 
the  party  grieved  is  not  ordained  by  the  formed  ftatutes  ; this  docs  not  ar- 
gue that  there  was  no  remedy  at  the  Common  Law„  nor  does  it  argue  that 
there  was  no  remedy  at  all ; but  that  there  was  no  convenient  remedy  by 
thofe  former  (latutcs,  and  thereupon  the  ftatutc  of  23  H.  VI.  gives  an  hun- 
ched pound  to  the  Knight  injured  by  an  undue  return. 

I fliall  put  fomc  like  cafes  where  Acts  of  Parliament  give  remedies, 
where  yet  there  were  other  remedies  before  at  common  Law,  and  the  party 
may  f'uc  for  cither;  Rolls'  Ab.  1.  pari.fi/.  93.  cafe  20. 

A DiJ/ringas  is  awarded  to  the  Sheriff  to  diftrain  the  defendant  in  an  ac- 
tion, and  the  Sheriff  returns  too  fmall  ifl’ues,  tho’  an  averment  lies  by  the 
ftatute  ol  IV.  II.  c.  43.  yet  the  plaintiff  may  well  have  his  a&ion  upon  the 
calc  againft  the  Sheriff,  becaufe  it  appears  by  the  words  of  the  ftatutc,  that 
it  is  a falfe  return.  Obfcrve  the  argument  there  ufed,  viz. 

If  the  aclion  upon  the  cafe  did  not  lie,  in  fuch  cafe  the  plaintiff  had  not 
any  remedy  at  the  common  Law,  which  was  greatly  mifehievous;  and  the 
flatutc  (as  is  there  obferved)  tho’  it  gives  a new  remedy,  and  takes  no  no- 
tice of  any  remedy  that  was  before  in  the  cafe,  yet  it  does  not  reftrain  the 
plaintiff  from  any  remedy  that  he  had  at  the  common  Law.  ’Tis  there 
indeed  made  a Querre-,  but  Serjeant  Rd/s  has  this  Note  upon  it,  that  Tr. 
3 Car.  one  Mrs.  Bennct.  upon  good  advice,  brought  fuch  an  aclion  upon  the 
cafe  againft  the  Sheriff  of  London,  for  returning  too  fmall  ifl'ues  againft  the 
Mayor  and  Commonalty  of  Lon  dm. 

The  ftatute  of  IV.  II.  c.  24.  (Sir  E.  C.  2 Inf.  fid  404,  403.)  firft  gives 
an  affizc  of  nujance  againft  the  Alienee  of  him  that  levied  thar  nufiance ; and 
that  ftatute  feems  (as  Sir  E.  C.  obferves)  to  undcrlbnd  thar  the  party  griev- 
ed was  without  any  remedy  before  ; foi  it  provides  in  thefe  words,  at  cetera 
non  recedunt  qua  rentes  a esaia  Regis  fine  remedh : yet  Sir  E.  C.  takes  notice, 
fol.  405.  of  his  2.  Injl.  at  the  lower  end  of  that  folio , upon  the  words  fa  cu- 
ria) That  the  makers  of  that  Ac 7 knew  well  that  the  party  injured  by  the  r.ujauce 
might  enter  upon  the  ground  of  the  wrong-doer,  not  only  when  it  was  in 
his  hands,  but  alter  it  was  aliened  too,  and  abate  the  nufance,  and  fo  pre- 
vent himfclf  of  the  remedy  by  affize  of  nufance  given  by  this  Act.  Andbc- 
lides  this,  he  had  another  remedy  by  a&ion,  viz.  If  be  had  any  particular 
damage  (lays  Sir  £.  C.)  he  might  bring  his  a&ioti  upon  the  cafe,  and  re- 
cover damage,  ne  qu-mnles  recede/ ent  a curia  fine  remedio. 

ObjeB.  \ he  ground  of  this  a&ion  againft  the  Sheriff  is  formating  a 
double  return.  Now  the  declaration  fets  fortli  only  one  perfect  return,  and 
that  is  of  the  plaintiff  s election,  which  the  declaration  fays,  was  jecundum 
exigentiam  brevis ; and  it  was  by  Indenture,  under  the  leal  of  the  Sheriff 
and  Electors:  And  tho’  the  plaintiff  allcdges,  that  the  latcShcrifF anti  the 
Electors  returned  another  Indenture  of  the  elcCtion  of  another  perfon, 
(which  is  the  gravamen  that  he  complains  of)  yet  that  appears  to  be  no  re- 
turn j for  it  was  not  faid,  Bat  that  Indenture  was  under  any  feals.  And  the 
ftatutes  of  7 U.  IV.  c.  15.  and  8 H.  VI.  c.  7.  require  Indentures  enfealed  by 
the  Electois  to  be  tack’d  to  the  writ,  which  Indentures  fo  fealed  and  tack- 
ed, fhall  beholden  for  the  Sheriff’s  return. 

Anfiw.  This  other  Indenture  laft  mentioned,  muft  be  underflood  an  In- 
denture enfealed,  in  like  manner  as  the  former  j for  the  declaration  juft  before 

mentions 
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mentions  the  firft  Indenture,  whereby  the  Plaintiff  was  returned  tobecho- 
fen,  and  that  it  is  fait!  robe  fo  enfealed,  as  the  Statutes  require  ; and  then 
the  declaration  fays,  that  the  Sheriff,  together  with  that  Indenture,  re- 
turn’d another  Indenture : fo  that  it  mult  be  reafonably  underftood,  to  be 
an  Indenture,  in  like  manner  enfealed. 

And  then  ’tis  f3id  by  the  declaration  of  this  laft  Indenture,  that  it  was 
annexed  to  the  Writ ; and  fo  return'd  by  the  Defendant  the  Sheriff,  which 
mult  therefore  be  prefum’d  to  be  an  Indenture  enfealed,  or  clfc  to  what 
purpofc  did  the  Defendant  annex  it  to  the  Writ,  and  return  it? 

And  further  the  declaration  fays,  that  by  rcafon  of  the  falfe  return,  the 
Plaintiff  could  not  be  admitted  into  the  Lower  Houfe,  till  he  had  made 
proof  of  his  Election.  Now,  if  that  other  Indenture  were  not  enfealed, 
it  could  not  be  faid  to  be  a falfe  return;  for  it  would  indeed  have  been 
no  return,  and  it  could  not  have  hindered  the  Plaintiff  from  being  admit- 
ted, nor  put  him  to  the  proof  of  his  Election. 

And  that  the  Indenture  muft  be  underftood  an  Indenture  enfealed,  by 
tbofe  that  were  preferit  at  the  Election,  appears  by  the  Writ;  the  form 
whereof  you  will  find  in  Crorntt.JurifdiPion  of  Courts,  ftl.  t-  b.  theClaufe 
is  this ; Et  mini  no  e or  undent  militum , fie  eltfforum,  in  quibufdam  Indtnturis,  in- 
ter te  id  dies  qui  hujifmodi  ElePioni  interf tierin'  indt  c onficiendis , info  i.  And 
in  another  Cl.iufe,  Et  EkP.hr, tm  ilium  fub  fi gilh  tuo  id  figitUs  corum  qui 
ElePioni  i77  interfuerint  nebis  in  Cancellariam  ctrtificr , remittens  nobis  alte- 
ram partem  Indenturar.  prediPar.  prrfcntibus  cmjutum  una  cum  hoc  breve. 


The  Lord  Chief- Juftice  Norths  Argument,  in  the  Cafe  between 
Sir  Will  am  Soame , Sheriff  of  Suffolk , and  Sir  Samuel  Barttar- 
djlon,  Bart,  adjudged  in  the  Court  of  Exchequer-Chamber , upon 
a Writ  of  Error,  containing  the  Reafons  of  that  Judgment. 

SI  R Samuel  Bamardijhn , the  Plaintiff,  brings  an  a£t’On  upon  the  cafe 
in  Bunco  Regis  again!!  the  Defendant,  Sir  William  Soame,  late  Sheriff 
of  'Suffolk,  fetting  forth,  that  a Writ  iffued  for  the  chufing  of  a Knight 
for  that  County,  to  ferve  in  the  then  Parliament,  in  [lead  of  Sir  Henry 
North , dcceafed  ; that  at  the  next  County  Court  the  Freeholders  proceed- 
ed to  an  EleQ-on,  and  altho’  the  Plaintiff  was  duly  chofen  per  majorem 
stumer  tim  gentium  tunc  refident.  infra  JiP.  Comitat.  quorum  tunc  quilibct 
expendere  potuil  40s.  libri  t/n’ti  id  ultra  per  annum  infra  Comitat.  il- 
lud , ac  l at  pradiPus  Willielmus,  pramiffa  finis  feiens , pofita  brevem 
freed,  in  cur.  Cnnutlar.  retornavit , fimul  cum  quadam  Indentura  inter  ip- 
ftm  Etcecsmitem  id  preediP.  ElePores  ipfius  Samuelis  de  pradiffa  Elcffionc 
ipfius  Samutlis  faP.  fecund.  Exigentiam  brevis  pradiff.  PradiPus  lumen 
Willielmus  adtunc  / icec.mes  Officii  fui  debitum  minimt  ponderous,  fed  ma- 
chinans  Id  ntahtioje  intendeus  ipfum  Samuciem  in  bac  parte  minus  rise  pree- 
gravare,  ac  eundari  Sninuclem  < le  fiducia  id  officio  tonus  Mil.  Comitat.  fra- 
dip.  in  diP.  Parlienuento  exercend.  srnnino  frujlrare,  id  d/privare  id  pradip. 
Samtielem  ad  diver  fas  magnas  id  grandts  pecuninrum  fitmmas  expend,  catfare, 
contra  debitum  officii  fui  preeil.  falh,  mulitiofe, fienter  id  deceptive,  adtunc  in 
ead.  CanccVur.  a ud  Weftmonaft.  pradiff.  relooiavit  una  cum  Indentura  1 
pradiP . quondam  aliam  Indenturam  eidem  brtvi  fimiliter  annex,  fpccificat.  il-  J 
Jam  fore  faff,  inter  pr af.it . Willicjmiim,  tdc.  una  parte,  id  divirfas  alias 
perfanets  diP.  Comitat.  in  Indentura  ilia  fpeeifitat.  id  continent,  quod  dicta  ul.  I 
perfima , u t major  pars  tosius  Comitat.  pradip.  in  pradiffo  plent  Comitat.  ele-  I 
gtrunt  quend.  Li-Jiiclluin  Talinafh,  Bar.  alios  diP.  Lionel  Dorn.  Hunt- 
lngtowre,  in  Regno  Scot  ire,  in  loco  pra/tiPi  Henrici  North  wi.  Mil.  Com. 
Suffolk  pradiff.  pro  Parliamento  pradiffo  advenier.d.  eidem  Park  amenta  pro 
Com.  il.  Lbi  rt  vera  pradiPus  Lioncllus  non  fuit  eleffus  par  majorem  par - 
sefn,  front  per  uit.  Indent,  falfe  fupponitur.  Rati. tie  cujus  quidem  fa/fi  retorn. 
eJc  preediP  a al.  Indent,  idc.  idem  Samuel  in  Dominant  itfiriorem  pro  Comitat. 
bu/us  Regrii  Anglirs,  idc.  affiemblal.  admifti  non  potuil , quoufque  idem  Samuel 
per  petitionsm  fieam  Comitat.  etiffi  Parliament i pro  renudio  congruo  exbibet ; 
id  pqfl  diverfai  ingentes  denar,  fummas  in  id  circa  manifcjlntionem  id  verifica- 
tienem  differ  ElePionis  cor  am  did.  Comitat.  expendit,  id  diver fos  labor  es  inea 
parte  fnfient.  pofiea  feit.  idc.  per  Comitat.  in  Domum  Comitat.  preediP.  ad- 
miffius  fui:  id  eleffto  ipfius  Samuelis  per  Comitat.  declnrat.  fuit , fare  bona , 
unde  deteriorat.  eft,  id  damnum  habet  ad  Valcnc.  3000/. 

There  s a verdict  given  for  the  Plaintiff,  and  damages  found  to  the  va- 
lue of  800/.  and  Judgment  thereupon,  and  a Writ  of  Error  is  brought  to 
reverie  that  Judgment. 

1 have  but  a little  Time  left  me  to  fay  what  I have  to  offer,  it  being 
very  late;  and  yet  I muft  defire  leave  to  produce  thofe  reafons  1 have  in 
maintenance  of  rr.v  opinion  : I will  be  careful  not  to  detain  you  longer 
than  will  be  necefiary. 

Aud  therefore,  I will  not  trouble  you  with  ftarting  the  cafe  again,  nor 
will  ITpcafc  of  any  exceptions  that  have  been  made  to  the  declaration,  for 
1 love  not  the  niceties  of  the  Law,  in  cafes  where  they  do  prevail : and  in 
this  calc  1 h ive  only  confidered  the  foundations  of  the  action  ; which  if  I 
had  found  well  eftabliftud  upon  reafon,  or  the  grounds  of  the  Law,  I 
would  have  examined  what  has  been  objefied  to  the  forms  of  the  declara- 
tion, which  muft  have  brought  great  weight  to  have  overturned  thofe 
Proceedings. 

But  as  the  point  of  the  action,  upon  the  mod.  furious  conlideration  I 
could  have  of  it.  and  weighing  what  has  been  before  now,  and  alfo  at  this 
time,  faid  in  fupport  of  it ; 1 am  of  opinion,  that  the  Judgment  ought  to 
be  reverfed;  for  that  no  fuch  ad  ion  as  this,  at  Bar,  does  lie  by  the  Com- 
mon Law,  • 


Bccaufe  this  is  acaufecf  confidcrablc  value,  great  damages  being  recover- 
ed; becaufe  it  isa  Judgmentof great  authority,  being  upon*a  can  ft  tried  atthe 
King's- Ben.  b Bar,  and  given  upon  deliberation  there  ; beeaufc  it  is  a cafe  of 
an  extraordinary  nature,  and  of  great  import,  each  party  pretending  bene- 
fit :o  the  Parliament  by  it  5 bccaufe  it  is  an  action  Prim,:  Imbreffitnis,  that 
never  was  before  adjudged,  the  report  of  which  will  be  liftencd  after  : 1 
have  taken  pains  to  colled  and  ftt  down  the  reafons  that  1 muft  go  upon 
in  determining*  this  cafe  ; that  as  the  Judgment  had  the  countenance  of 
fomc  deliberation  in  the  Court  where  it  was  given  ; fo  the  reverfal  being 
with  greater  deliberation,  may  appear  grounded  upon  reafons  that  ought 
to  prevail. 

1 can  fay  with  my  brother  Windham , that  I love  rather  to  affirm  Judg- 
ments, than  to  re’verfe  them  ; but  I can  attribute  nothing  of  authority  to 
the  Judgment,  iho’  it  were  given  in  a fuperior  Court,  and  upon  delibera- 
tion ; i muft^udgeof  it  as  if  the  cafe  came  to  be  judged  originally  by  me : 


the  argument  to  fupport  a Judgment  from  the  ‘authority  ofitftlf,  is,  Ex * 
eeptio  ejufdem  rei  ettjus  pctiturDiffiolutio,  which  muft  not  be  admitted  in 
cafes  of  W rits  of  Error.  W e areemruited  to  examine  and  correct  the  er- 
rors of  that  Court;  and  for  that  purpofc  wc  arc  made  fuperior  to  it ; wc  muft 
proceed  according  to  our  own  knowledge  and  diferetion,  or  elfe  we  do 
not  perform  the  truft  renofed  in  us. 

I muft  needs  fay,  this  is  a caufe  that  imports  it  more  than  any  caufc  I hava 
known  to  come  before  us,  for  it  is  a caufe  Primer  Impreffionii ; and  the 
queftion  is.  Whether  by  this  Judgment  a change  of  the  Common  Law  be 
introduced  ? It  is  the  principal  ufe  of  Writs  of  Error,  and  Appeals,  to 
hinder  the  change  of  the  Law  ; therefore  do  Writs  of  Error  in  our  Law, 
and  Appeals  in  the  Civil  Law,  carry  Judgments  and  Decrees  to  be  exa- 
min’d by  fuperior  Courts  until  they  come  to  the  higheft,  who  are  entruft- 
ed  that  they  will  not  change  the  Law. 

Therefore  do  Writs  of  Error  lie  from  Ireland,  which  is  a fubordinate 
Kingdom  to  England,  by  whole  Laws  it  is  governed  ; that  they  might  not 
be  able  to  change  the  Law  by  their  Judgments,  and  not  fo  much  for  the 
particular  right  of  the  party. 

For  otherwife  it  would  be  very  eafy  forjudges,  by  conftru£tion  and  in- 
terpretation, to  change  even  a written  Law  ; and  it  would  be  moll  eafy  for 
the  Judges  of  the  Common  Laws  of  England,  which  are  not  written,  but 
depend  upon  ufage,  to  make  a change  in  them,  efpecially  if  they  may  juf- 
tify  themlclves  by  fuch  a rule  as  my  brother  Atkins  lays  down  to  fupport 
this  cafe,  viz.  that  the  • oinmon  Law  complies  with  the  genius  of  the  Na- 
tion. I admit  that  the  Laws  are  fitted  to  the  genius  of  the  Nation  ; 
but  when  that  genius  changes,  the  Parliament  is  only  entrufted  to  judge  of 
it,  and  by  changing  the  Law  to  make  it  fuitable  tq  if.  But  if  the  Judges 
fltiill  fay  it  is  C mmon  Law,  becaufe  it  fuits  with  the  genius  of  the  Na- 
tion, they  may  take  upon  thorn  to  change  the  whole  as  well  as  any  part  of 
it,  the  confequenee  w hereof  maycalily  oe  feen  ; I wifli  we  had  not  found 
it  by  fad  experience. 

If  the  cafe  at  the  Bar  be  a change  of  the  Law;  it  is  happy  that  it  comes 
to  be  queftioned  in  the  firft  inftancc  ; for  if  this  caufe  had  been  any  way 
agreed  and  quitted,  and  a fecond  cafe  of  this  nature  bad  been  queftion’o, 
there  would  have  been  a precedent  urg’d,  which  cannot  be  (poke  of  here  ; 
for  this  cafe  hath  no  fellow,  there  never  having  been  the  like  Judgment 
before. 

The  method  I !hall  take  in  what  I have  to  fay,  fhall  be, 

I ft,  To  remove  fame  prejudice  the  Cafe  is  under. 

idly.  Give  my  reafons  againjl  the  deli  on. 

ffily  . Weigh  what  has  been  faid  to  maintain  the  Affion. 

\Jl,  The  cafe  is  under  this  prejudice,  that  an  action  of  the  cafe  lies  fof 
falfe  returns  of  Sheriffs,  and  why  fliould  it  not  lie  in  this  cafe  as  well  as 
anv  other  ? 

To  remove  this  prejudice,  I (hall  fbew  feme  material  differences  be- 
twixt the  nature  of  ordinary  returns  and  this  return. 

In  ordinary  returns  the  party  is  concluded,  and  abfolutcly  without  re- 
medy ; for  the  Court  muft  take  the  return  as  the  Sheriff  makes  it.  In  ordi- 
nary cafes  the  Sheriff”  may,  and  frequently  does,  take  fecurity  of  the  Plain- 
tiff", or  the  Sheriff"  hath  means  by  Law  to  be  ftcure  ; as,  if  he  doubts  the 
property  of  the  goods,  he  may  return  a Fieri  facias,  Nullus  venit  ad  mon- 
Jlrandum  bona.  In  feme  cafes  he  may,  for  his  fafety,  impannel  a Jury,  as 
upon  an  Eltgit-,  or  he  may  refort  to  the  Court,  and  pray  reatunablc  time 
to  prepare  his  return,  if  tne  matter  be  difficult;  and  hath  other  iliclters, 
that  if  he  be  wary,  will  fsvehim  from  danger. 

But  in  this  cafe  the  party  is  not  concluded,  for  upon  a Petition  !o  the  Par- 
liament, if  they  fee  it  juft,  they  will  caufc  the  return  to  be  altered  by  the 
Clerk  of  the  Crown,  if  the  Sherift'  be  not  in  the  way  ; in  this  cafe,  the 
Sheriff  may  not  take  fecurity,  it  were  criminal  in  him  to  make  fuch  a re- 
turn by  Compact,  nor  can  the  Sheriff' make  a fruitlefs  return  or  obtain 
delay  to  confult  his  fafety. 

Thefe  differences  are  of  that  nature,  that  they  change  the  cafe  in  the 
reafon  of  it,  as  I Ihall  hereafter  make  appear  : and  no  man  can  infer,  be- 
caufe an  action  lies  for  falfe  returns  in  ordinary  cafes ; therefore  it  lies  in 
cafe  of  a return  to  Parliament,  where  the  Sheriff  is  clearly  upon  terms. 

My  reafons  again!!  this  action  are  applicable  to  this  cafe,  and  make  it 
different  from  all  the  cafes,  that  have  been  put  by  my  brothers  that  argued 
for  the  adtion  : I obferve  they  argued  only  upon  generals,  without  any  other 
application  to  this  cafe  than  by  the  topick  of  concluding,  a Minor's  ad  Ma- 
jus , bccaufe  an  action  lies  in  cafes  of  inferior  nature,  therefore  it  will  lie  in 
this ; which  rule  holds  not  in  diverfe  cafes,  where  there  are  particular 
reafons  to  the  contrary,  as  I ihall  by-and-bye  Ihew  to  be  in  this. 

idly,  I (hall  give  you  my  reafons  again!!  this  adlion,  which  arc  a9 
follow : 

( 1.)  My  firft  reafon  is  this,  becaufe  the  Sheriff  as  to  the  declaring  the 
majority  is  Judge;  and  no  adtion  will  licagainft  a Judge,  for  what  he  docs 
judicially,  tho’  it  fliould  be  laid  fafo , molitiofe  id  Jeitnter ; as  appears  in 
Co.  1 2.  Red.  fl.  24.  They  who  are  intrufted  to  judge,  ought  to  be  free  from 
vexation,  that  they  may  determine  without  fear ; the  Law  requires  cow  age  in  a 
judge,  and  therefore  provides  fecurity  for  the  fupport  of  that  courage.  But, 
j.  Is  the  Sheriff  a Judge  in  this  calc  ? And, 

2-  Is  there  the  fame  reafon  he  fliould  be  freed  from  all  adtions  r 
As  to  the  firft  it  is  of  ncceffity,  that  as  to  the  declaring  the  majority,  he 
fliould  be  Judge  upon  the  place:  in  other  cafes,  in  the  County  Court,  the 
Freeholders  are  the  Judges,  and  he  is  the  Miniftcr.  When  wc  fay  the 
Freeholders,  we  mean  the  major  part  of  them  is  to  judge;  but  when  the 
queftion  is.  Which  is  the  major  part?  they  cannot  determine  the  quef- 
non  ; but  of  necellity  the  Sin-rift  muft  determine  tliat,  the  nature  of  tbs 
thing  fpeaks  it. 

Therefore  it  was  held  rightly  in  Ltlehmere’s  cafe,  13  and  14.  Car.  II. 
that  as  to  the  Election  of  Knights  "to  the  Parliament,  the  Court  is  pro- 
perly the  Sheriff’s  Court,  and  the  Writ  is  in  the  nature  of  a fpecial  Cotri- 
miffion,  Elegi  facias.  i: 

I know  a Judge  may  have  many  minifterial  Acts  incumbent  upon 
him,  as  the  Cbicf-Jufticcs  have  ta  cert  fy  Records  upon  Writs  of 
Error ; therefore  it  is  ncceflary  for  me  to  obferve,  that  the  fuit  here 
is  for  what  he  does  as  a Judge,  and  not  for  any  thing  miniftc- 
rial  which  appears  by  the  averment,  that  the  Sheriff  annexed  an- 
other Indenture,  fpecifying  it  to  be  made  by  the  major  part  of  the 
Freeholders,  and  containing  that  the  Loid  Huntinrttwre  was  chofen, 
Ell  ubi 
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uii  rt  vert  the  Lord  FJuntinglowre  was  notchofen  by  the  major  part  of  the 
freeholders.  If  It  had  been  laid  1 tbi  rt  t 'era  the  Freeholders  fuppofed  to 
fcaJ  the  fame,  never  did  fcal  the  fame,  there  had  been  a falftty  in  his  mi- 
niilcrial  part  of  fending  in  the  Indenture;  but  his  fending  his  two  Inden- 
tures, which  were  really  feaied  by  the  Freeholders,  as  they  import; 
Wherein  the  Freeholders  of  each  Indenture  (and  not  the  Sheriff)  fay,  that 
they  are  the  major  part,  is  no  faliity  in  his  minifterial  part,  but  only  de- 
ferring to  judge  between  them,  which  is  the  major  part ; or  more  properly 
judging  that  they  arc  both  equal  in  number. 

They  object,  that  the  matter  of  this  quell  ion  is  not  matter  of  Judg- 
ment. 'its  but  counting  the  Poll,  which  requires  Arithmetic!:,  but  not 
Judgment  ; but  certainly  if  it  be  rightly  conGdcred,  it  will  be  thought 
this  quellion  of  Majority  is  not  barely  a queflion  of  fact,  but  a queflion 
of  judgment,  3 queflion  of  difficult  judgment,  there  arc  fo  many  qualifi- 
cations of  tlediors, 

1.  Thev  mull  have  40  s.  per  annum , there  the  value  mull  be  judged. 

2.  It  mull  be  Freehold  ; there  the  Title. 

3.  It  mull  be  their  own ; there  colourable  and  fraudulent  gifts  made 
many  times  on  purpofe  to  get  voices,  mull  be  judged. 

4. '  The  Electors  mull  be  refident ; here  the  fcttlcmcnt  of  the  part)' 
mull  be  determined. 

5.  There  arc  many  things  that  incapacitate  voices,  as  bribery,  force, 
tsc.  and  many  other  queftions  arife,  that  are  of  fuch  difficulty  in  debate 
of  them,  much  time  is  fpent  in  Parliament ; and  fometimes  a Committee 
determines  one  way,  and  the  Houfe  another.  Is  not  this  then  a queflion 
that  refers  to  Judgment? 

They  objedt  again,  the  Sheriff  may  give  an  oath  concerning  all  the 
qualifications,  and  he  is  to  look  no  farther. 

I anfwcr,  the  Statute  has  given  the  Sheriff  power  to  give  an  oath  in 
nffiilancc  of  him  ; but  the  Statute  docs  not  fay  that  whofoever  takes  that 
oath  Hull  have  a voice  : neither  does  the  Statute  23 Hen.  VI.  fay,  that 
the  Sheriff  (ball  not  be  charged  with  a falfe  return,  that  purlucs  that 
way:  io  that  although  he  may  ufc  thofe  means  for  his  direction,  yet  he 
mull  conftder  his  own  fafety,  and  not  make  a falle  return.  If  a man, 
upon  taking  fuch  an  oath,  give  the  Sheriff  a fpccial  anfwer,  or  if  it 
Ihould  be  known  to  the  Sheriff  he  fwears  falfe,  the  Sheriff  muff  deter- 
mine according  to  his  own  judgment,  and  not  by  what  is  fworn. 

It  may  hence  be  concluded,  that  the  Sheriff,  as  to  declaring  a majo- 
rity', is  a Judge  ; and  if  fo,  my  next  aflertion  is,  that  there  is  the  fame 
reafon  he  mould  be  free  from  adtions,  as  any  Judge  in  IVeJlminJlcr-hall , or 
any  other  Judge.  Docs  it  not  import  the  Publick,  that  the  Sheriff  fhould 
deal  uprightly  and  impartially  ? Ought  he  not  to  have  courage,  and  for 
that  end  ihould  not  the  Law  provide  him  fecurity  ? 

Conlider  his  difad  vantages,  what  a noife  and  croud  accompany' fuch 
elections;  what  importunity,  nay,  what  violence  there  is  upon  him  from 
the  contdling  parties. 

We  may  fay,  no  other  Judge  has  more  need  of  courage  and  rcfohition 
to  manage  himfelf,  and  determine  uprightly,  than  he.  No  other  Judge 
determines  in  a cafe  of  greater  confcquence  to  the  publick,  or  diffi- 
culty, than  he ; expofe  him  to  fuch  adlions,  and  in  mod  Elcdtions  he 
mull  have  trouble;  for  commonly  each  party  is  confident  of  liis  llrength, 
his  condudt,  and  his  friends;  that  let  the  Sheriff  return  never  fo  upright- 
ly, the  party  that  is  rejected  will  revenge  it  by  a fuit,  efpecially  if  he  may 
fue  at  Common  Law,  to  have  boundlefs  damages,  without  running  any 
hg7.ard  himfelf,  but  of  the  lofs  of  his  colls. 

If  we  Judges,  that  find  ourfelvcs  fecure  from  a£lions,  Ihould  not  be 
tender  of  others  that  arc  in  the  fame  ciicumflances ; it  may  well  be  faid. 
Wo  unto  you,  far  rcu  impofe  heavy  burthens  upon  others , but  will  not  bear  the 
leaf  of  them  ymrfehes. 

2.  My  fccond  reafon  is,  becaufe  it  is  alien i fori,  cither  to  examine  the 
right  of  the  Election,  or  behaviour  of  the  Sheriff;  both  which  are  inci- 
dent, and  indeed  the  only  confidcrations  that  can  guide  in  the  Trial  of 
fuch  caufcs,  if  they  be  allowed. 

It  is  admitted,  that  the  Parliament  is  the  only  proper  Judicature  to 
determine  the  right  of  Election,  and  to  cenfure  the  behaviour  of  the  She- 
riff. How  then  can  the  Common  Law  try  a caufe,  that  cannot  determine 
of  rhofe  things,  without  which  the  caufe  cannot  be  tried  ? 

No  action  upon  the  cafe  will  lie  for  breach  of  a trud,  bccaufe  the  de- 
termination of  the  principal  thing,  the  trud,  does  not  belong  to  the 
Common  Law,  but  to  the  Court  of  Chaneery : certainly  the  reafon  of  the 
cafe  at  Bar  is  dronger,  as  thc^Parliamcnt  ought  to  have  more  reverence 
than  the  Court  of  Chancery. 

They  obje£l,  that  it  may  be  tried  after  the  Parliament  hath  decided  the 
Election  ; lor  then  that  which  the  Common  Law  would  not  try  is  de- 
termined, and  the  Parliament  cannot  give  the  party  the  cods  he  is  put  unto. 

Then  I perceive  they  would  have  the  determination  of  the  Parliament 
binding  to  the  Sheriff  in  the  aclion,  which  it  cannot  be;  for  that  is  be- 
tween other  parties  to  which  the  Sheriff  is  not  called  : it  is  againd  the 
courfcofLaw,  that  any  Judgment,  Decree  or  Proceeding  betwixt  other 
parties  Ihould  bind  the  interdl  of,  or  any  way  conclude  a third  perfon; 
110  more  ought  it  to  do  here  : it  may  becafy  for  parties  combining  to  repre- 
fent  a cafe  fo  to  the  Parliament,  that  the  right  of  Election  may  appear 
either  way  as  the  parties  pleafe.  Is  it  fit  the  Sheriff,  who  is  not  admitted 
to  controvert  fuch  determination,  Ihould  be  concluded  by  it,  in  an  action 
brought  againd  him,  to  make  him  pay  the  reckoning  f 

Did  the  Parliament  believe,  when  "they  determined  this  Ele&ion,  that 
they  paffed  Sentence  againd  the  Sheriff,  upon  which  he  mud  pay  800/.  ? 
Sure  if  they  bad  imagined  fo,  they  would,  nay,  in  Judicc,  they  ought  to 
have  heard  his  defence,  before  they  determined  it. 

And  yet  that  was  the  meafurc  of  this  cafe,  the  Sheriff  was  not  heard  in 
Parliament,  indeed  he  was  not  blamed  there  : and  yet  upon  the  Trial, 
which  concerned  him  fo  deeply,  he  was  not  allowed  to  dclcnd  himfelf,  by 
fhewi  'garv  majority  or  equality  of  voices,  the  Parliament  having  deter- 
mined ihcElc&ion. 

I do  not  by  thefe  reflections  tax  the  Law  of  Injudice,  or  the  courfeof 
Parliament  of  Inconvenience ; I am  an  admirer  of  the  methods  of  both  : 
it  is  from  the  Excellency  of  them,  I conclude  this  Proceeding  in  this 
new-fangled  action,  being  abfurd,  unjud  and  uarcafonable,  cannot  be  legal. 

To  anfwcr  the  other  branch  of  this  objection,  1 fay,  it  docs  not  fol- 
low, that  bccaufe  the  Parliament  cannot  give  cods,  therefore  this  new- 
devifrd  action  mud  lie,  to  help  the  party  to  than. 


For  then  fuch  an  a*3tan  might  as  well  lie  in  all  cafes,  where  there  is  a 
wrong  to  be  remedied  by  courfc  of  Law,  and  no  cods  arc  given  for  it. 

At  the  Common  Law  no  cods  were  given  in  any  cafe,  and  many  cafes 
remain  at  this  day,  where  the  Statutes  have  given  no  cods  : as  in  a Pro- 
hibition, Scire  facias,  and  louvre  imped'd,  and  divers  other  cafes  ; and  yet 
no  action  will  lie  to  recover  thofe  cods,  and  why  fhould  it  lie  in  the  cafe 
at  Bar? 

In  this  cafe  the  Parliament  have  already  had  it  under  their  confede- 
ration in  the  Statute  23  Hen.  VI.  and  have  appointed  what  fhall  be  paid 
by  the  Sheriff  that  odends,  viz.  led.  to  the  party,  100/.  ro  the  King, 
and  imprifonmenr ; the  Parliament  have  dared  what  Hull  be  paid  for 
compensation,  and  what  for  punifhment,  and  would  have  provided  for 
colb,  if  they  had  thought  fit. 

3.  My  third  reafon  is,  bccaufe  a double  return  is  a lawful  means  for 
the  Sheriff  to  perform  his  duty  in  doubtful  cafes. 

If  this  be  fo,  then  all  aggravations  of  falft,  maiititfe  & fiintcr,  will  not 
make  the  thing  atlionablc  ; for  whatever  a man  may  do  for  his  fafety, 
cannot  be  the  ground  of  an  aflion. 

There  is  fometimes  Damnum  abfque  injuria,  though  the  thing  be  done 
on  purpofe  to  bring  a lofs  upon  another,  without  any  defign  of  benefit  to 
himfelf;  as  if  a new  houfe  be  erected  contiguous  to  my  ground,  I may 
build  any  thing  on  purpofe  to  blind  tire  lights  of  that  new  houfe,  and  ru* 
a£fion  will  accrue,  though  the  malice  were  never  fo  great;  much  lefs 
will  it  lie,  when  a man  acts  for  his  own  fafety. 

If  a Jury  will  find  a fpccial  verdict ; if  a Judge  will  advife  and  take 
time  to  conlider ; if  a Bifhop  will  delay  a Patron,  and  impannel  a Jury 
to  enquire  of  the  Right  of  Patronage  ; you  cannot  bring  an  adlion  for 
thefe  delays,  though  you  fuppofe  it  to  be  done  malicioufly,  and  on  pur- 
pofe to  put  you  to  charges;  though  you  fuppofe  it  to  be  done  Jienter , 
knowing  the  Law  to  be  clear:  for  they  take  but  the  liberty  the  Law  has 
provided  for  their  fafety,  and  there  can  be  no  dcmonflration  that  they 
have  not  real  doubts,  for  thefe  arc  within  their  own  breafls  ; it  would  be 
very  mifehievous,  that  a man  might  not  have  leave  to  doubt  without  fo 
great  peril. 

The  Courfc  of  Parliament  makes  out  the  ground  of  this  reafon  to  be 
true  in  fact,  fo  that  a double  return  is  lawful  when  the  Sheriff  doubts  j 
for  if  the  Parliament  did  not  allow  a double  return  in  doubtful  cafes, 
they  ought  never  to  accept  a double  return:  if  it  were  in  itfclfa  void  and 
unlawful  return,  they  ought  not  to  endure  it  a moment,  but  fetid  for  the 
Sheriff,  and  compel  him  forthwith  to  make  a fingle  return.  But  wc  fee 
where  there  is  doubt,  the  Parliament  fends  not  for  the  Sheriff  before 
they  have  examined  the  cafr,  and  given  particular  directions. 

And  it  muft  of  nceeffiry  be  the  courfc  : for  fuppofe  the  voices  are 
equal  : fuppofe  tiie  Election  is  void  for  force;  fuppofe  the  Sheriff  doubts 
upon  the  validity  of  fome  voices,  fhall  he  tranfmit  his  doubts  fpccially 
to  Parliament  r "Was  there  ever  any  fuch  thing  done?  Was  there  ete’r 
any  other  way  but  to  make  a double  return,  and  leave  it  fairly  to  the 
decifion  of  Parliament  ? 

It  was  faid  by  my  brother  Ellis,  that  if  the  Sheriff'  had  returned,  in  the 
nature  of  a fpecial  vcrdi£t,  the  fpecial  matter,  and  had  concluded  in  this 
manner,  visa,  if  the  Parliament  fhall  adjudge  Sir  Samuel  Bar r.ardijl on  to  be 
chofcn,  then  he  returns  him;  and  if  the  Parliament  fhall  adjudge  the 
Lord  Huntingtowre  to  be  chofen,  then  he  returns  him  ; that  fuch  a re- 
turn as  this  had  been  fafe,  and  could  not  have  borne  an  adlion. 

This  is  a pretty  invention,  found  out  for  argument  fake,  but  methinks 
itfurnifhcs  no  force  at  all  to  the  part  for  which  it  is  brought,  but  rather 
fhews  the  right  to  be  the  other  way : for  let  any  man  of  reafon  fay,  whe- 
ther a double  return,  as  it  is  now  ufed,  be  not  the  fame  thing  in  confe- 
quence  ? Is  not  a double  return,  as  if  the  Sheriff’ fhould  lay  to  the  Parli- 
ament, “ The  right  of  Election  is  between  thefe  two,  [‘am  in  doubt 
“ which  of  them  I Qiall  rejeil,  and  expeiSl  your  directions.”  This  is  the 
import  of  a double  return,  and  is  the  fame  in  effect,  as  if  it  had  concluded 
like  a fpccial  verdift  ; and  fo  my  brother  Ellis' s inftancc  fhould  not  be 
actionable,  though  he  concluded  otherwife. 

That  other  new-fangled  way  could  nor  be  received. — For, 

1 . The  Freeholders  would  never  join  in  fuch  a return. 

2.  Such  a return  is  not  capable  of  being  amended  by  the  Sheriff. 

But  the  judgment  of  the  Parliament  muff  be  entered  upon  record,  to 
make  it  any  return;  it  concluding  nothing  of  itfclf,  as  a fpccial  verdict 
concludes  nothing,  till  the  judgment  of  the  Court  be  entered  upon  the 
roll  with  it. 

3.  The  Parliament  wilt  not,  as  / believe,  admit  of  new  devices  in  the  ccurfe 
of  tbeir  Proceedings,  whatever  we  do  at  Law. 

But  the  double  return  is  praclicable  in  the  County,  for  the  Freeholders 
of  each  part  will  tender  their  Indentures ; and  it  is  eaiily  amended  in  Par- 
liament, by  rejecting  the  Indenture  of  thofe  Freeholders  that  were  not  the 
major  part,  which  way  lias  been  praclifed  in  doubtful  cafes  for  many 
years. 

So  that  I apprehend  the  cafe  at  Bar  to  be  more  regular  and  favour- 
able, than  that  cafe,  which  my  brother  Ellis  put  as  a calc  that  would 
bear  an  a&ion. 

Again,  fuppofe  the  Sheriff  had  informed  the  Parliament  of  his  doubts, 
and  that  he  could  notteadily  determine  where  the  majority  was,  but  it 
was  betwixt  two  perfons,  /f.  and  B.  and  thereupon  defired  their  favour, 
either  to  grant  him  time  to  determine  it,  if  they  pleafed  to  command  him 
fo  to  do,  or  elfe,  that  they  would  decide  it  chemfelves,  and  he  would 
obey  what  directions  they  fhould  make  in  it;  and  thereupon  the  Parlia- 
ment had  taken  upon  thcmfclves  to  determine  it. 

This  moll  clearly  had  not  been  actionable,  for  it  is  not  actionable  to  de- 
lay a return  to  any*  Court  of  Juftice,  where  the  Sheriff  had  leave  from  the 
Court  fo  to  do. 

A double  return,  in  my  underflanding,  fpeaks  the  fame  thing  to  the 
Parliament ; and  upon  it  they  may  either  direct  the  Sheriff  to  make  a An- 
gle return,  which  is  to  caufe  him  to  decide  it,  or  they  may  do  it  them- 
fclves. 

And  here,  1 muft  needs  rcflefl  upon  the  fecond  reafon  I gave  againft 
this  action,  that  the  matter  of  it  is  alien!  fori-,  1 find  tnylelf  and  my 
brothers  that  argued  for  the  aclion,  engaged  in  a difeourfe  of  the 

nature  of  a double  return,  and  the  courfc:  of  Parliament  upon 

it,  which,  as  a Judge,  I cannot  fo  well  fpeak  to.  I had  the  honour 

to  be  of  this  Houfe  of  Commons,  and  whilft  l was  there,  I con- 
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fidcred  as  well  as  I could  the  coiirfc  of  the  Proceedings  of  the  Houfe,  and 
am  therefore  able  to  fpeak  fometbing  of  them,  and  I am  brought  into  this 
difcourlc  neceffaiily  by  this  action:  but  I mull  needs  fay,  it  is  an  impro- 
per difeourfe  for  Judges,  for  they  know  not  what  is  the  courfe  of  Parlia- 
ment, nor  the  privilege  of  Parliament.  When  the  Lords  in  Parliament, 
whom  they  are  bound  taaffift  with  their  advice,  alk  the  Judges  any  thing, 
concerning  the  courfe  or  privilege  of  Parliament,  they  have  anfwcr'd,  that 
they  know  them  not,  nor  can  advife  concerning  them. 

If  in  Parliament  we  do  not  know,  nor  can  advite  concerning  thefe  things  ; 
how  can  we  judge  upon  them  out  of  Parliament  r We  ought  to  know  be- 
fore wt  judge,  and  therefore  we  cannot  judge  of  things  we  cannot  know. 

Our  being  engaged  in  a difeourfe  improper  for  Judges,  (hews  the  ac- 
tion to  be  improper,  as  much  as  any  other  argument  that  can  be  made; 
and  this  argument  arifes  from  my  brothers  tbat  argued  for  the  action. 

Uut  now  I am  in  this  difcourlc,  I mull  go  a little  farther  ; my  obferva- 
tion  from  the  courfe  of  Parliament  has  been,  that  they  will  not  permit  the 
Sheriff  to  delay  his  return,  to  deliberate,  and  he  cannot  take  fecurity  of  ci- 
ther party  ; and  if  a finglc  return  be  not  juftiiied  by  the  Committee  of  Elec- 
tions, he  is  in  danger  of  the  Statute  of  23  Hen.  VI. 

It  follows,  that  there  is  noway  for  an  innocent  Sheriff  to  lie  Tafe,  where 
he  conceives  doubt,  but  in  making  a double  return  ; and  if  that  fliould  be 
adtionable  too,  the  fervicc  of  the  Parliament  would  be  the  moll  ungrateful 
fervice  in  the  world. 

It  feems  ridiculous  to  me,  that  it  Ihould  be  objefied,  that  this  courfe  of 
Law  is  nccelfary  to  prevent  the  great  mifehief  orifing  from  double  returns  ; 
whenas,  if  it  be  a mifehief,  or  dillik’d  by  the  Parliament,  either  in  general 
or  any  particular  cafe,  they  may  rcic£t  them  when  they  plcalc,  and  com- 
mand the  Sheriff  to  make  a fingfe  return  ; fo  that  they  may  remedy  it  by 
their  practice,  without  their  Legiflative  Power. 

Their  practice  hitherto  bas  been  to  receive  double  returns,  which  there- 
fore in  fome  cafes  muff  be  lawful,  and  in  this  very  cafe  the  double  return 
was  accepted,  and  the  Sheriff  no  way  punilli’d  for  it ; which  lie  ought  to 
have  been,  if  he  had  been  blamcablc. 

If  double  returns  are  accepted  by  Parliament,  they  are  allow’d,  and  we 
muff  fay  they  are  lawful,  which  is  the  ground  of  my  third  reafon  ; for 
which  I hold  this  action  not  maintainable. 

4.  My  fourth  reafon  is,  That  there  is  no  legal  damages  occafioncd  by 
the  Sher  iff.  The  damages  laid  in  the  declaration  are, 

1.  Being  kept  from  fitting  in  the  Houfe. 

1.  The  pains  mill  that  get  be  was  pm  unto,  to  get  hit  admittance  into  the  Houfe. 

1.  That  of  his  being  kept  from  lilting  in  the  Houfe,  is  as  much  every 
man’s  damage  in  the  whole  County,  nay,  in  the  whole  Kingdom  ; and  any 
man  die  might  as  well  have  an  action  for  it,  as  the  Member  chofen. 

To  fit  in  Parliament  is  a fervice  in  the  Member,  for  the  benefit  of  the 
King  and  Kingdom  ; and  not  for  the  particular  profit  of  the  Member. 

It  is  a rule  in  Law,  that  no  particular  man  may  bring  an  aCtion  for  a nui- 
iimee  to  the  King's  high-way  ; bccaufc  all  the  men  in  England  might  as 
well  have  aClions,  which  would  be  infinite  : and  therefore  luch  an  offence 
is  punilhablc  only  by  Indictment,  except  there  be  fpccial  lofs  occaiion’d 
by  that  nuifancc. 

For  the  fame  reafon,  the  cxclufion  of  a Member  from  the  Houfe,  being 
as  much  damage  to  all  men  in  England,  as  to  himfclf,  he,  nor  any  man 
elfe  in  England,  can  have  an  aCtion  for  it ; but  it  is  punilhablc  upon  the 
public  icorc,  and  not  otherwife. 

l’pr  this  reafon  was  the  Statute  23  Hen.  VI.  wifely  confidcr'd  : by  that 
Statute  the  aiStion  is  not  given  to  tiie  party  for  his  particular  damage ; but 
tile  action  given  is  a popular  action,  only  the  party  griev’d  hath  a prefe- 
rence for  fix  months : but  if  he  do  not  fue  in  that  time,  every  man  elle  is  at 
liberty  to  recover  the  fame  fum. 

2.  The  other  point  of  damage,  is  the  pains  and  charges  he  was  put  un- 
to, and  that  is  not  occafion'd  by  the  Sheriff,  but  by  the  deliberation  of  the 
Houfe.  Why  Ihould  the  Sheriff  pay  for  that  ? It  may  br,  if  the  Parliament 
had  fent  for  the  Sheriff  the  firft  day,  and  blamed  the  double  return,  he  would 
have  ventur’d  to  determine  the  matter  fpeedily,  and  there  Ihould  have  been 
no  caufc  of  complaint  for  delay  : but  the  Parliament  faw  fo  much  caufeof 
doubt,  that  they  think  it  not  fit  to  put  the  Sheriff  to  determine,  but  to  re- 
fill ve  to  examine  the  matter,  and  give  him  directions  that  may  guide  him 
in  mending  his  return ; thereupon  they  give  a day  to  the  parties  on  both 
fides,  nnd  finding  the  matter  of  long  examination,  and  withal  difficult, 
they  deliberate  upon  it. 

It  feems  very  unreafonable  the  Sheriff"  Ihould  be  made  pay  for  this,  which 
he  did  not  occafion  ; but  was  a courfe  taken  by  ihe  Parliament  for  their 
own  fatisfaClion,  who  found  no  fault  in  the  Sheriff  for  putting  them  to  ail 
that  trouble. 

Suppofc  Sir  Samuel  Bamardijlon  had  been  return’d  alone,  and  the  Lord 
Iluntingtcwre  had  petitioned  againft  that  return,  there  had  been  the  fame 
charge  to  have  defended  that  return  ; fo  that  it  was  the  contclt  of  the  op- 
polite  party  that  occafioned  the  charge,  the  deliberation  of  the  Parliament 
that  occafioned  the  delay ; but  neither  of  them  can  be  imputed  to  the  She- 
riff. 

I cannot  difference  this  cafe,  from  the  cafe  of  bringing  an  action  againft 
a Jury,  for  malicioully,  knowingly,  and  on  purpofe,  to  put  tbc  party  to 
charges,  finding  a matter  fpeciaiiy,  whereby  great  delay  and  great  expen- 
ccs  wi  re,  bcfoie  the  party  could  obtain  judgment ; and  yet  I think  no  man 
will  affirm  that  an  action  will  lie  in  that  cafe. 

In  this  cafe  the  damages  arc  found  entire,  fo  that  if  both  parts,  viz.  the 
not  fitting  in  the  Houfe,  and;the  pains  and  charges  are  not  actionable 
caufes  ol  damages ; it  will  be  intended  the  Jury  gave  for  both,  and  fo  the 
judgment  is  for  thatcaufe  erroneous. 

I fuppofe  the  wages  of  Parliament  will  not  be  mentioned  for  damages, 
for  in  molt  places  they  are  only  imaginary,  being  not  demanded ; buc  if 
there  were  to  beany  confideration  of  them,  it  will  not  alter  this  cafe  ; for 
upon  this  return  they  are  due  as  from  the  firft  day,  and  fo  no  damage  can 
be  pretended  upon  that  fcore. 

5.  My  fifth  reafon  is  drawn  from  the  Statute  of  23  Hen.  VI.  which  has 
been  fo  often  mention’d  ; that  Statute  is  a great  evidence  tome,  that  no  ac- 
tion lay  by  the  Common  Law  againft  a Sheriff,  for  a falfc  return  of  a writ 
of  EleClion  to  the  Parliament;  and  this  evidence  is  much  ftrengthened  by 


the  obfervaiioJt  that  hath  been  made,  that  never  any  action  was  brought 
otherwife  than  upon  that  Statute. 

1 muft  admit,  that  if  an  action  lay  by  the  Common  Law,  this  Statute 
hath  not  taken  it  away,  for  there  are  no  negative  words  in  the  Statute  ; 
but  it  is  not  likely  that  the  Parliament  would  have  made  that  Law,  if  there 
had  been  any  remedy  for  the  party  before. 

The  Statute  obferves,  that  fome  Laws  had  been  made  before,  for  pre- 
venting falfe  returns,  but  there  was  not  convenient  remedy  provided  for  the 
party  griev'd ; and  therefore  gives  him  an  action  for  100/.  If  the  Courts 
of  Julticchad,  by  rile  Common  Law,  jurifdiction  to  examine  mifdcmea-. 
nors  concerning  the  returns  of  Sheriffs  to  the  Parliament;  what  needed  the 
Parliament  to  be  fo  elaborate,  to  provide  Law  after  Law,  to  give  them 
power  therein,  and  at  laft  to  give,  the  party  griev’d  an  action  ? Can  any 
inan  imagine  but  that  the  Parliament  took  the  Law  to  be,  that  the  party 
was  without  remedy  ? I know  preambles  of  A£ts  of  Parliament  are  not  al- 
ways Gofpel ; but  it  becomes  11s,  I am  fure,  to  have  refpedt  to  them,  and 
not  to  impute  any  falfity  or  failing  to  them,  cfpecially  where  conftant 
ulage  fpeaks  for  them. 

It  has  been  objected,  that  in  thofe  times,  it  was  reckoned  a damage  to 
be  return’d  to  ferve  in  Parliament,  which  is  the  reafon  that  no  man  then 
did  biing  his  action  againlt  the  Sheriff  for  returning  another  in  his  (lead. 
^ his  cannot  be  true,  foe  the  Statute  calls  him  the  party  griev’d,  and  is 
careful  in  providing  convenient  remedy  for  him  ; and  we  fee  by  the  many 
Statutes  about  thofe  times,  that  it  was  a mifehief  very  frequent,  and  there 
wanted  no  occafion  for  thofe  adtions ; which  does  extremely  ftrengthen 
the  argument  of  the  non-ufer  of  this  pretended  Common  Law. 

An  action  upon  the  cafe,  where  it  may  be  brought,  is  a plaftcr  tbat  fits 
itfclffor  all  rimes  and  all  fores ; and  if  fuch  an  adtion  might  then  have  been 
brought,  there  was  no  need  for  the  Parliament  to  provide  a convenient 
remedy. 

By  Littleton’ s rule,  often  mentioned  by  my  brothers,  we  may  conclude 
this  action  will  not  lie;  for  if  fuch  an  action  had  lain,  it  would  have  been 
brought  before  this  time. 

In  the  cafe  of  Butkley  againft  Rice  Thomas,  in  P louden' % Commentaries, 
118,  which  appears  to  be  fo  elaborately  argued  both  at  Bar  and  Bench  ; if 
this  Common  Law  had  been  thought  upon,  they  might  have  prevented  the 
queltion,  whether  the  Sheriffs  of  Walts  were  bound  by  the  Statute 
23  Hen.  VI. 

It  feems  plain  to  me,  that  the  makers  of  the  faid  Statute  were  ignorant 
of  this  Common  Law  ; and  yet  my  brother  Tkurland  obferves,  the  Judges, 
in  thofe  times,  ufually  affitted  in  the  penning  of  the  Laws. 

The  Judges  and  Counlel  in  the  time  of  Buckley’ s cafe  were  ignorant  of 
this  Common  Law,  clfe  it  would  have  been  mention’d  in  the  argument  of 
that  cafe. 

This  Common  Law  was  never  reveal’d,  that  I find,  until  a time  that 
there  were  divers  other  new  lights  : I mean  thofe  times,  when  Ntvil  brought 
an  aition  for  a falfe  return  againft  Stroud,  during  the  late  troubles  j but  in 
thofe  times  it  could  never  obtain  Judgment.  I have  heard  that  the  Court 
of  Common-Pleas  fent  the  Record  to  the  Parliament,  as  a cafe  too  difficult 
for  the  Courts  of  Common  Law  to  determine. 

The  Statute  of  23  Hen.  V I.  is  not  only  evidence,  that  no  fuch  aflion  lay 
at  the  Common  Law;  but,  in  my  opinion,  is  not  confiftent  with  any  re- 
medy at  the  Common  Law,  unleis  it  be  allowed  that  the  party  Ihould  be 
doubly  punifticd. 

If  the  party  griev’d  has  brought  his  action  upon  the  Statute,  and  reco- 
ver’d, it  was  admitted  by  the  Counfel,  that  no  action  can  be  brought  at 
the  Common  Law  ; nor  t contra , can  lie  recover  by  the  Statute,  after  he 
has  recovered  by  the  Common  Law.becaufe  Nemo  bis  punitur  pro  eodtm  delifio. 

So  far  it  Hands  well ; but  fuppofe  the  party  griev’d  has  let  flip  his  time 
of  three  months,  and  then  a third  perfon  brings  a popular  aflion,  and  re- 
covers tool,  upon  the  Statute ; there  is  nothing  can  bar  the  party  griev’d 
from  his  action  at  Common  Law,  for  his  fitting  ftill  will  not  conclude 
him  ; no  Statute  of  Limitations  extending  to  this  cafe.  And  if  it  be  fo, 
then  muft  the  party,  befides  his  Fine  and  Imprifonment,  be  doubly  puniih- 
ed  by  this  Statute ; which  was  made,  as  the  Letter  of  it  imports,  bccaufc 
there  wanted  convenient  remedy. 

And  now  I am  difeourfingof  this  Statute,  I muft  obferve  the  great  wif- 
dom  of  the  courfe  of  Parliament  in  thefe  cafes,  which  hath  in  great  mea- 
furc  prevented  the  bringing  aSions  againft  Sheriffs,  even  upon  this  Statute. 

Where  the  Sheriff  miftakes  the  perfon  in  his  return,  he  incurs  the  pe- 
nalty of  23  Hen.  VI.  tho’  it  be  without  malice:  and  it  may  happen  rhat 
any  where  there  are  21  Electors  of  one  fide,  and  20of  the  other,  the  She- 
riff returns  him  that  hath  21,  and  the  Parliament  adjudging  an  incapacity 
in  two  of  the  21,  may  determine  he  that  had  the  20  voices  was  duly  cbo- 
fen.  In  fuch  cafe  the  Sheriff  had  made  a falfe  return,  within  the  penalty 
of  the  Statute  23  Hen.  V I.  and  no  evidence  Ihail  be  given  againft  the  de- 
termination of  the  Parliament. 

This  was  a very  hard  cafe  for  the  Sheriff;  and  if  we  were  liable  to  fuch 
a mifehief,  many  a pail  Sheriff  might  be  awaken’d,  that  takes  himfelf  t« 
be  fecure. 

But  the  courfe  of  Pailiament  prevents  this,  as  it  is  reafon ; for  immedi- 
ately upon  their  determination,  they  fend  for  the  Sheriff,  and  caufe  him  to 
amend  his  return ; and  thenceforward  the  amended  return  is  the  Sheriff’s 
return,  and  there  is  no  record  that  can  warrant  any  action  to  be  brought 
for  a falfe  return  : as  when  the  Marlhal  of  the  King’s-Bencb  or  W arden  of 
the  Fleet  have  made  an  improvident  return,  omitting  fome  caufes  where- 
with the  Prifoncr  ftood  charg’d  in  their  cullody,  whereby  they  became 
liable  to  a&ion,  they  frequently  move  the  Court  to  amend  the  return  ; 
and  when  the  return  is  amended,  all  is  fet  right,  for  there  is  no  averring 
againlt  a Record:  in  like  manner,  when  the  Sheriff  hath  amended  his  re- 
turn, he  is  fecure  from  any  aCtion  upon  that  occafion. 

By  this  means,  there  has  of  late  years  been  no  recovery  upon  the  Statute, 
bccaufc  ail  perfonschufe  rather  to  compel  the  Sheriff  to  amend  his  return, 
that  they  might  be  admitted  to  fit  in  the  Houfe,  than  to  take  their  remedy 
upon  the  Statute;  and  no  man  can  recover  upon  the  Statute  firft,  and  have 
afterwards  their  return  amended  : for  I have  been  told,  that  by  the  courle 
of  Parliament,  unlefe  the  Petition  be  lodged  within  fome  few  days  after  tbc 
return,  it  cannot  be  received  afterwards.  So  that  a man  cannot  upon  that 
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Statute  have  remedy  at  Law,  and  alfo  in  Parliament : which  feems  to  be 
wifely  provided,  to  prevent  any  contrariety  of  determinations. 

This  Statute  of  23  //.  VI.  fumifhed  thofe  that  argued  for  this  action, 
with  one  argument,  which  doth  now  vanifli : They  laid  that  all  the  in- 
conveniences that  could  he  objected  to  this  adtion,  were  the  fame  upon 
the  Statute  of 23  //.VI.  viz.  Thatupon  that  Stature,  the  right  of  election 
muft  be  examined  upon  a trial,  where  there  might  be  a contrariety  of  de- 
terminations ; for  it  appears  by  what  I have  laid,  that  there  can  be  no 
contrariety  of  determinations. 

And  there  are  other  inconveniences  in  this  remedy  by  the  Common 
Law,  which  are  not  in  the  remedy  given  by  the  Statute ; for  by  the  Statute 
the  fum  to  be  recovered  is  limited  ; the  informer  hath  a time  prefixed,  fo 
that  there  are  bounds  let  which  cannot  be  exceeded  : but  the  remedy  by 
the  Common  Law  is  without  limitation  of  time,  which  is  confidcrablc ; 
for  all  Sheriffs  that  ever  made  any  reruns  otherwife  than  the  Parliament 
determined,  will  be  liable,  daring  their  whole  lives,  to  them  that  will  call 
them  to  account  for  it.  1 fay,  this  is  without  limitation  of  time,  with- 
out meafure  of  damages,  or  any  rules  contained  in  a written  law  : It  de- 
pends upon  a general  notion  of  remedy,  which  may  be  enlarged  by  con- 
ftruclion,  as  it  is  now  introduced  without  precedent. 

To  finifhmy  obfervation  upon  this  Statute,  I fay  it  is  great  wifdom  in 
the  Parliament  to  call  the  Sheriff  to  amend  the  return,  and  fo  preventany 
remedy  againft  him  upon  the  Statute  23  H.  VI.  for  I do  not  fee  that  the 
rules  of  law  concerning  elections,  are  fo  manifeftly  clear  and  known, 
that  it  is  fit  that  the  Sheriff  fliould,  upon  all  returns  that  arc  corrected  by 
the  Parliament,  pay  the  reckoning  of  the  conteff. 

6.  I have  a fixrh  reafon  againft  this  action  ; which  is,  becaufe  the 
Sheriff  is  not  admitted  to  take  fecurity  to  favc  him  harmlefs  in  fuch 
cafes  ; 1 take  this  realon  to  be  injlesr  omnium,  and  there  needs  no  other  in 
the  cafe. 

It  were  the  moft  unreafonable  and  grievous  thing  in  the  world, 
that  the  Sheriffs  Ihould  be  bound  to  aft  without  any  deliberation,  and 
not  to  be  allowed  to  take  any  fecurity  ; and  vet  be  liable  to  an  action, 
which  way  foever  he  takes  : There  is  no  court  can  avoid  it  but  this  of  a 
double  return,  as  1 have  before  (hewn. 

It  has  not  been  faid,  by  any  that  argued  the  other  way,  that  the  Sheriff 
may  take  fecurity  : and,  1 fuppofe,  will  not  be  faid;  for  it  would  be  a 
dangerous  courfe  for  Parliaments,  for  then  the  moll  litigious  man  mud 
be  returned,  and  not  he  who  is  truly  chofen. 

If  the  Sheriff  may  not  take  fecurity,  the  law  mild  be  his  fecurity.  It 
was  an  argument  ufed  by  my  brother  Ellis,  That  becaufe  the  law  im- 
pofes an  officer,  to  wit,  the  Sheriff,  therefore  the  law  muft  give  the 
party  an  action  againft  that  officer,  if  he  rnifdemean  himfclf : The  argu- 
ment docs  not  how  univerfally,  for  the  law  impofes  a Judge,  and  yet  no 
action  lies  againft  him.  Hut  the  reafon  of  that  argument,  if  turned  the 
other  way,  is  irrefragable ; as  thus,  The  law  will  not  fuffer  the  Sheriff 
to  take  i fecurity,  therefore  the  law  muft  be  his  fecurity,  elfe  it  were  a 
molt  unreafonable  law.  This  reafon  of  itfelf  is  fufficient  to  bear  the 
whole  cafe  for  no  cafe  C2U  be  put  in  our  law,  nay,  no  cafe  can  be  in 
any  reafonablc  law,  where  a man  is  compelled  to  judge  without  delibe- 
ration, and  cannot  take  fecurity,  and  yet  (hall  be  liable  to  an  adtion. 

I have  two  more  reafons  to  add,  upon  which  I lay  great  weight,  tho’ 
they  depend  not  upon  any  particular  circumftances  of  this  cafe,  but  the 
general  confederation  of  it. 

j.  That  it  is  ft  nrsv  invention. 

2.  Thu  tit  relates  to  the  Parliament. 

1.  As  it  is  a new  invention,  it  ought  to  be  examined  very  ftriiftly,  and 
have  no  allowance  of  favour  at  the  end  ; and  it  will  liave  the  fame  for- 
tune that  many  other  novelties,  heretofore  attempted  in  our  law,  have 
had. 

Actions  upon  the  cafe  have  fometimes  been  received  in  new  cafes, 
where  it  (lands  with  the  rules  of  law,  and  no  inconvenience  appears  ; 
but  they  have  been  more  often  rejected.  I (hall  inllancc  fome  cafes  that 
have  been  rejected,  becaufe  it  will  be  manifefted  by  them,  that  all  the 
arguments  and  pofitions  laid  down  by  my  brothers  that  would  fupport  the 
action,  areas  well  applicable  to  fcvcral  cafes  that  have  been  already  re- 
jected, as  to  the  cafe  at  bar. 

An  action  upon  the  eafe  was  brought  againft  a grand-jury-man,  for 
fall's  jy  and  malicioufly  confpiring  to  indict  another,  and  adjudged  it  would 
not  lie, 

Againft  awitnefs  for  teftifying  falfely  anil  malicioufly;  and  an  adtion 
was  brought  again  it  a Judge,  for  acting  falfely  and  malicioufly;  but  ad- 
judged that  no  action  would  lie  in  thole  cafes. 

Thefe  three  inftanccs  arc  applicable  to  every  argument  urged  for  this 
action.  The  arguments  my  brothers  made  in  depreffing  falfity  and  ma- 
lice, thofe  which  they  made  from  the  comparifon  of  other  actions  upon 
the  cafe  a minors  ad  rr.ajus  ; the  argument,  that  becaufe  the  law  impofes 
the  officer,  it  will  punifh  the  malice,  has  the  fame  force  in  the  cafe  of  a 
Judge,  Juror,  or  Witncfs ; and  yet  my  brothers  admit  in  thofe  cafes,  an 
action  will  notlie,  which  (hews  the  invalidity  of  thofe  arguments. 

Now  I (hall  give  other  in  flan  ces  where  actions  upon  the  cafe  have  been 
rejected  for  novelty  and  reafons  of  inconvenience. 

An  adtion  of  the  cafe  was  brought  againft  the  Lord  of  a Manor  for  not 
admitting  a copy-holder,  and  it  was  adjudged  it  would  not  lie.  Crt. 
Jac.  368. 

There  was  a verdidl  found,  and  damages  given  by  the  jury  in  that 
cafe  : the  Lord  is  compellable  in  Chancery  to  admit  a copy-holder ; and 
what  harm  would  it  have  been,  if  there  might  have  been  a remedy  given 
by  the  Common  Law,  there  being  a ctiftom  broken  by  which  the  Lord  was 
bound  ? The  reafons  of  the  books  are,  beezufe  it  was  a novelty,  and  it 
would  be  vexatious,  if  every  copy-holder  Ihould  have  an  adtion  againft 
the  Lord,  when  he  refufed  to  admit  him  upon  his  own  terms. 

It  has  been  adjudged,  that  an  action  upon  the  cafe  will  not  lie  for  the 
breach  of  a truft,  becaufe  the  Common  Law  cannot  try  what  a trull  is  ; 
but  if  fuch  actions  were  allowed,  the  law  might  declare  that  to  be  a truft, 
which  the  Court  of  Chancery,  that  properly  judges  of  trutts,  might  fay 
js  none  ; and  where  the  Common  Law  cannot  examine  the  principal  mat- 
ter, tf-.e  damages  that  were  but  dependant  upon  it  (hall  not  be  regarded. 

Anthony  Maddifort  brought  an  action  againft  Ship  with,  for  malicioufly 
killing  S ir  Tbs.  Wortley:  the  cafe  was  thus;  The  plaintiff  was  a young 
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lawyer  that  had  expended  all  his  gains  in  the  purchafe  of  a rent  that  was 
determinable  upon  the  death  of  Sir  Tbs.  Worthy  ; Sbipwith  quarrelled 
with  Sir  nomas  Worthy  in  the  Greets,  about  a miftrefs,  and  killed  him, 
whereby  Maddfots  loft  his  rent.  It  was  held  the  adtion  would  not  lie, 
though  it  were  laid  to  be  done  malicioufly,  on  purpofc  to  determine  the 
plaintiff’s  rent. 

I obferved  in  that  cafe,  that  although  Mr.  Madiifm  knew  very  well 
that  there  was  a miftrefs  in  the  cafe,  and  that  the  rent  was  not  aimed  at,  • 
yet  he  would  fain  try  his  fortune  in  the  fuit ; thinking  that  a jury,  per- 
haps, out  of  companion  to  him,  or  to  difeourage  the  like  facts,  might 
make  the  manflayer  pay  him  for  his  lofe : but  the  I udges  would  not  fuffer 
it  to  go  on,  it  being  a mere  device  and  a new-fangled  action. 

It  hath  been  held,  that  an  adtion  will  not  lie  againft  a Parfon  for  filing 
for  tithes  in-kind,  knowing  that  there  was  a modus,  becaufe  it  might  theu 
be  perilous  for  any  Parfon  to  infill  upon  his  right. 

It  was  held  by  the  Court  of  Common-Pleas,  that  no  adtion  will  lie  for 
filing  an  Attorney,  knowingly,  in  any  other  Courtagainft  his  privilege! 
for  his  means  to  enjoy  his  privilege,  is  to  claim  it  by  writ  of  priv  ilege  ; 
and  he  is  not  bound  to  claim  his  privilege,  nor  can  his  adverfary  know 
he  will  claim  it. 

An  adtion- was  lately  brought inthc  King' s-Bendo,  (as I Have  heard)  for 
delaying  a poll-letter  rnaHcioufly,  whereby  the  plaintiff  wanted  intelli- 
gence that  might  have  been  «f  great  advantage  to  him.  The  Court  dif- 
countenanced  the  adtion,  fothat  it  proceeded  no  farther.  It  was  then  faid 
(as  I heard)  to  this  effect;  That  if  fuch  precedents  were  admitted,  there 
could  hardly  be  any  dealing  or  correfponucnce,  but  might  be  matter  for 
actions  at  law  : and  although  the  cafe  depended  upon  proof  of  particular 
malice,  and  the  defendant  will  be  acquitted  if  his  cafe  be  not  odious;  yet 
we  muft  conlider  that  there  is  both  charge  and  vexation  of  mind  that  at- 
tends the  defence  of  a juft  caufe,  and  wc  muft  not  fubjsdt  men  for  all 
their  adtions  to  fuch  troublcand  hazard. 

Thefe  inftances  fhtw,  that  although  an  adtion  upon  the  cafe  be  eftcem- 
ed  acatholicon,  yet  when  adtions  have  been  applied  to  new  cafes,  they 
have  always  been  ftridtly  examined,  and  upon  confiderations  of  jufticc  or 
inconvenience  they  have  been  many  times  rejected. 

For  though  the  law  advances  remedies,  as  my  brothers  obferved,  yet  it 
is  with  conlideration  that  vexation  be  not  more  advanced  than  remedy. 

It  is  my  opinion,  that  no  new  device  ever  was,  or  can  be  introduced 
into  the  law,  but  abfurdities  and  difficulties  arife  upon  it,  which  were  not 
forefeen  : which  makes  me  very  jealous  of  admitting  novelties.  But, 

2.  In  matters  relating  to  the  Parliament  (which  is  my  fecond  ground) 
there  is  no  need  of  introducing  novelties;  for  the  Parliament  can  provide 
new  laws  to  anfwer  any  mifehiefs  that  afifit,  and  it  ought  to  be  left  to 
them  to  do  it. 

Efpccially  in  a cafe  of  this  nature,  concerning  eledlions,  which  the 
Parliament  have  already  taken  care  of,  and  preferibed  remedies  by  the  fe- 
vcral  Statutes  that  have  been  made  concerning  them  ; I fay,  in  fuch  a 
cafe,  there  is  little  need  to  (train  the  law. 

The  Judges  in  all  times  have  been  very  tender  of  meddling  with  mat- 
ters relating  to  Parliament.  I do  not  find  that  ever  they  tried  elections, 
but  where  Statutes  give  them  exprefs  power  ; or  that  they  ever  examined 
the  behaviour  of  a Sheriff,  or  any  officer  of  the  Parliament,  in  relation 
to  any  fervice  performed  to  the  Parliament,  but  upon  thofe  Statutes  : 
And  in  Brounier’s  cafe,  Dyer  168.  the  Statute  was  their  rule  in  the  Star- 
Chamber,  and  they  inflicted  the  fame  pumfliment  that  is  appointed  by  that 
Statute. 

If  we  (hall  allow  general  remedies  (as  an  action  upon  the  cafe  is)  to  be 
applied  to  cafes  relating  to  the  Parliament,  we  (hail  at  lalt  invade  privi- 
lege of  Parliament,  and  that  great  privilege  of  judging  of  their  own  pri- 
vileges. 

Suppofe  an  adtion  fliould  be  brought  in  time  of  prorogation,  againft  2 
Member  of  Parliament,  for  that  he  falfely  and  maliciouflv  did  exhibit  a 
complaint  of  breach  of  privilege  to  the  Parliament,  whereby  the  party 
was  fent  for  in  cuftody,  and  loft  his  liberty,  and  was  put  to  gieat  charges’ 
to  acquit  himfclf,  and  was  acquitted  by  the  Parliament. 

If  upon  fuch  a cafe  the  jury  fliould  find  the  defendant  guiltv,  why 
fliould  not  that  adtion  be  maintained  as  well  as  this  at  bar  l It  may  be 
faid  for  that  adtion,  that  the  judgment  of  the  Parliament  is  followed, 
and  the  privilege  is  not  tried  at  Law,  but  determined,  1.  In  the  Houfe  ; 
2.  It  may  be  laid,  the  party  has  no  other  way  to  recover  his  charges. 

It  would  be  dangerous  to  admit  fuch  an  adtion,  for  then  there  would  be 
peril  in  claiming  privilege;  for  if  the  party  complained  of,  had  the  for- 
tune to  be  acquitted  by  the  Houfe,  the  Member  that  made  the  complaint 
would  be  at  the  mercy  of  the  jurv,  as  to  the  point  of  malice  and  quan- 
tity of  damages.  Such  a precedent,  I fuppofe,  would  not  pi  cafe  the 
Parliament ; and  yet  it  may  with  more  jufticc  be  the  fccond  cafe,  than  this 
at  the  bar  the  firft. 

Adtions  may  be  broughtfor  giving  Parliament-protedHons  wrongfully. 
Adtions  may  be  brought  againlt  the  Clerk  of  the  Parliament,  Serjeant  at 
Arms,  and  Speaker,  for  aught  I know,  for  executing  their  offices  amifs, 
with  averments  of  malice  and  damage  : and  then  mult  Judges  anil  Juries 
determine  what  they  ought  to  do  by  their  officers.  This  is  in  effect  pre- 
ferring rules  to  the  Parliament  for  them  to  adt  by. 

It  cannot  be  feen  whither  wc  fhall  be  drawn,  if  wc  meddle  with  matters 
of  Parliament  in  adtions  at  law.  Therefore,  in  my  judgment,  the  only 
fafety  is  in  thofe  bounds  that  are  warranted  by  Acts  of  Parliament  or 
conftant  pradtke. 

Suppofe  this  adtion  had  been  brought  before  the  eledtion  had  been  de- 
cided in  the  Houfe,  and  the  jury  had  found  one  way,  and  the  Parliament 
had  determined  contrary;  how  inconfiflent  had  this  been  ? 

But  it  was  faid  in  the  King’s-Bencb  that  the  Court  would  not  try  it, 
before  the  Parliament  had  determined  the  eledtion.  and  then  that  cannot 
be  contefted.  but  the  judgment  of  the  Parliament  muft  be  followed:  And 
my  brother  Ellis  but  now  faid.  Surely  no  man  will  be  fo  indfereet  as  to  bring 
fstcb  an  aition  before  the  Parliament  hath  determined  it  -,  and  Joe  Court  will  not 
try  it,  before fn.h  time  as  the  election  be  determined  in  a proper  way. 

Inmy  opinion  this  was  not  rightly  confidered,  for  how  can  the  Court  flay 
any  fuit,  to  expedt  the  determination  of  the  Parliament  r And  what  reafon 
or  juftice  is  there,  that  the  Sheriff,  who  is  no  party  called  to  anfwer  in 
the  Parliament,  (hould  be  concluded  in  any  thing  by  a judgment  between 

other 
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other  parties,  to  defend  himfelf  from  a demand  of  damages  in  a Court  of 
law,  where  witnefles  arc  examined  upon  oath,  which  they  cannot  be  in 
the  Commons  Houfe  ? 

There  is  no  rcafon  the  fuit  of  law  Ihould  Ray  til!  the  Houfe  Have  deter- 
mined the  ele&ion,  if  the  determination  of  theHoufc  be  not  condufive  in 
th3t  fuit. 

And  for  the  diferetion  of  the  parties  that  arc  like  to  bring  fuch  actions, 

I cannot  depend  upon  it : for  I fee  in  this  age,  feme  men  will  infill  upon 
their  private  rights  to  the  hindrance  of  publick  Affairs  of  higher  confe- 
qucncc  than  any  that  can  come  before  the  Courts  in  IVtfiminJier-hall. 

It  may  be,  there  will  not  want  men  that  will  prefs  us  to  judge  in  fuch 
cafes;  and  not  only  before  the  Parliament  have  determined,  but  againft 
what  die  Parliament  have  determined  j and  will  tell  us,  that  the  Sheriff 
was  no  party,  that  witneffes  were  not  there  examined  upon  oath,  and  pro- 
duce Arguments  from  Antiquity  which  we  Ihall  be  very  loath  to  judge  of. 

I can  fee  no  other  way  to  avoid  confequences  derogatory  to  the  honour 
of  the  Parliament,  but  to  rejed  the  action  ; and  all  others  that  Ihall  relate 
either  to  the  proceedings  or  privilege  of  Parliament,  as  our  Predcceffors 
have  done. 

For  if  we  Ihould  admit  general  remedies  in  matters  relating  to  the  Par- 
liament, we  mull  fet  bounds  how  far  they  (hall  go,  which  is  a dangerous 
province;  for  if  wc  err,  privilege  of  Parliament  will  be  invaded,  which 
we  ought  not  any  way  to  endamage. 

This  I fpcak  of  general  remedies : Now  I will  confider  this  particular 
cafe,  which,  in  my  opinion,  would  bring  great  Janger  and  dilhonour  to 
the  Parliament. 

It  is  dilhonourable  to  the  Parliament  that  there  Ihould  be  no  proteftion 
in  their  fcrvicc;  1 have  (hewn  that  the  Sheriff  can  be  fafe  in  no  cafe,  if 
he  Ihall  be  fued  in  fuch  a cafe  as  this : And  can  there  be  a greater  re- 
proach, than  that  there  is  no  fafety  in  their  fervice  ? Nobody  can  ferve 
them  chcarfully  and  willingly  at  that  rate. 

It  has  been  objected  that  the  Sheriff  is  not  their  officer,  but  is  the  officer 
of  the  Court  of  Chancery,  which  fends  forth  the  writs,  and  receives  the 
returns.  The  Argument  is  plaufible,  but  will  not  pafs  in  the  Parliament ; 
for  they  fay  the  Court  of  Chancery  is  the  Repofitory  for  their  writs,  but  will 
not  allow  them  to  iffuc  without  warrant  from  the  Houfe:  They  will  not 
fuffer  the  Court  of  Chancery  to  meddle  with  the  returns  of  the  Sheriff.  The 
Parliament  lends  immediate  order  to  the  Sheriff ; if  the  return  be  too  flow, 
they  dired  the  Sheriff  to  amend  his  return,  and  they  punifli  the  Sheriff 
where  they  find  him  faulty ; fo  that  it  appears  they  excrcifean  immediate 
jurifdiciion  over  the  Sheriff.  And  I fuppofc  they  would  judge  it  very  falfc 
Jodrine  to  fay,  that  the  Court  of  Chancery , or  us,  can  any  way  meddle 
with  the  returns  or  I he  officer. 

Admitting  the  Sheriff  to  ad  in  returns  as  theOfficer  of  the  Parliament, 
it  concerns  them  th.t  he  Ihould  be  liable  to  no  ocher  punilhmcnt  but  what 
they  inflid,  otherwife  they  cannot  exped  to  be  obeyed. 

To  have  others  iudge  when  their  fervants  do  well,  will  be  to  have  others 
give  rules  to  their  Icrvants  and  fervice,  which  they  will  think  inconvenient. 

Let  it  be  confidered  how  hard  a talk  Sheriffs  have  in  the  elections  of 
Knights  to  the  Parliament : The  appearance  commonly  is  very  numerous, 
the  parties  contclling  very  violent,  the  proceeding  tumultuous,  the  polling 
fomctiincs  is  at  feveial  places  at  once  ; fo  that  the  Sheriff  can  hardly  be  a 
witnefs  of  the  adion : and  if  the  difpute  be  in  the  Houfe  of  Commons,  he 
is  no  party  to  it.  If  after  all  this,  the  Sheriff,  who  cannot  indemnify  him- 
fclf  by  fecurity.  Hill  be  liable  to  an  adion,  the  fcrvicc  of  the  Parliament 
may  be  reckoned  a miferablc  flavery ; which  is  not  for  their  honour. 

As  this  isdilhonourable,  fo  it  is  dangerous  to  Parliaments ; it  concerns 
the  Kingdom  that  returns  to  the  Parliament  Ihould  be  upright  and  impar- 
tial, ana  that  they  may  be  fo,  the  Sheriff  Ihould  be  fccurc  from  all  fears. 

Judges  arc  not  liable  to  actions,  that  they  may  proceed  uprightly  and 
impartially  ; if  they  were  fubjed  to  fuits  for  their  judgments,  there  is  that 
carneftncfs  and  confidence  on  both  fides,  that  one  fide  would  be  diflhtisficd 
and  trouble  them,  and  they  could  not  difeharge  their  duty  without  appre- 
hcnfions  of  difcjuiec. 

If  the  Sheriff  be  expofed  to  adions  thus,  let  us  confider  what  and  whom 
he  is  to  fear:  He  may  fear  the  fuit  of  the  party,  and  he  may  fear  the  fuit 
of  the  King.  And  it  follows  neccffarily,  that  if  an  adion  lies,  an  infor- 
mation for  the  King  will  alfo  lie  for  the  raifdemcanor  in  his  office : If  it 
be  not  a cafe  privileged  by  the  complexion  of  it,  as  Parliamentary,  from 
being  examined  in  II 'tjlminjler- ball,  but  that  he  may  be  punilhed  at  the 
fuit  of  the  Party,  he  may  certainly  as  well  be  punilhed  at  the  fuit  of 
the  King:  If  fo.  Where  is  the  Sheriff’s  fecurity?  Will  his  own  inno- 
cence fecurehim?  That  mull  be  tried  by  a jury  of  the  County  where 
the  Parliament  fits;  who  arc,  it  may  be,  flrangers  to  him  as  well  as  to  tile 
matter ; or  by  a jury  of  the  County  where  the  election  was,  where,  it  may 
be,  they  will  be  of  an  oppofitc  party ; the  plaintiff  may  wait  his  opportu- 
nity, and  queftion  him  twenty  years  after  : And  if  he  be  condemned,  his 
punilhmcnt  is  unlimited,  a fine  may  be  let  to  any  height  for  the  King, 
and  damages  may  be  given  to  any  value  for  the  party.  Where  is  his  fe- 
curity upon  fuch  proceedings  ? Will  he  not  be  more  afraid  of  fuch  punilh- 
ment  out  of  Parliament,  than  of  any  punifliment  in  Parliament  ? Will 
not,  nay,  may  not  his  terror  make  him  dclirc  to  plcafc  them  that  can  pu- 
nilh  him  out  of  Parliament,  rather  than  to  do  right?  Will  not  that  be 
dangerous  to  the  conftitution  of  Parliaments  ? 

As  the  punilhmcnt  out  of  Parliament  may  be  a terror  to  thofc  who  mean 
well,  (o  colourable  punilhments  may  be  as  mifehievous  on  the  other  fide  ; 
for  they  may  prevent  any  punilhmcnt  in  Parliament,  for  nemo  Us  punitur 
pro  eotlem  deliSa ; they  may  ferve  for  protedion  of  men  that  do  ill.  When 
it  is  ferioufly  weigh’d,  of  what  confcquence  this  may  be,  the  cafe  at  Bar 
will  not  be  thought  a cafe  fit  to  be  received  by  the  Judges  without  the 
countenance  of  a new  law. 

They  objed,  here  is  malice  found  by  the  verdidl,  and  that  there  can  be 
no  danger  or  inconveniency  that  malice  ihould  be  punilhed. 

This  objection  fortifies  my  opinion;  for  malice,  upon  which  they  would 
have  the  feales  turn  in  this  cafe,  is  not  a thing  demonftrative,  but  inter- 
pretative, and  lies  in  opinion ; fo  that  it  may  give  an  handle  to  any  man 
to  punilh  another  by. 

The  inftance  of  this  very  cafe  Ihcws,  that  a good  man  may  reafpnably 
be  afraid  of  the  event  of  his  defence  in  fuch  a cafe. 

Vo l.  VII. 
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For  sit  ho’  the  matter  was  of  great  examination  in  Parliament,  and  a i 
tall  decided  but  by  few  voices,  and  no  obfervaiicn  of  the  Sheriff's  mifear* 
riage  there ; rho’  it  appeared  Upon  the  trial  (which  I may  lay,  bcine  pre- 
lent there),  that  the  Sheriffwas  guided  by  the  advice  of  his  friends;  of  Coun- 
fel,  and  of  Parliament-men,  that  told  him  the  only  fafe  courfe  was  to 
make  a double  return  ; yet  the  Jury  condemned  him  to  pay  8oo/.  againft 
the  expedition  of  the  Court : for  the  Judges  that  were  prefent  at  the  trial 
did  all  declare  publickly,  that  they  would  not  have  given  that  verdidl. 

The  Judges  heard  all  the  evidence  the  Jury  could  go  upon  ; for  being 
of  a remote  tounty  to  the  place  of  eledlion,  the  Jury  could  know  nothing 
of  their  own  knowledge,  and  yet  the  Judges  concurred  not  with  the  Jury 
in  their  opinion. 

I know  we  arc  not  to  examine  the  truth  of  the  verdidl,  we  mud  take  it 
for  gofpcl ; neither  doth  any  partiality  in  this  particular  lead  me  in  judg- 
ment : hut  I Ihew  it  as  an  inftance  that  malice  is  not  demonftrative ; men's 
minds  may  be  miftaken,  and  innocent  men  may  therefore  have  reafon  to 
be  afraid,  efpecially  in  ill  times,  and  may  ufe  luch  means  fer  their  fafety 
as  may  not  be  convenient  lor  Parliaments. 

But  there  can  be  no  danger  or  inconvenience  in  the  cenfure  of  the  Par- 
liament, that  reprefents  the  whole  Kingdom,  who  hitherto  have  alone  cx- 
crcifed  this  power,  and  who  may  at  any  time  reform  the  law,  if  the  pre- 
fent  uradice  be  any  way  inconvenient. 

Upon  thefe  realons  which  I have  produced,  I ground  mv  opinion  : Now 
it  will  be  hcceffary  to  weigh  what  hath  been  faiain  opposition  to  it. 

The  Arguments  urged  on  the  other  fide,  related  either  to  the  ingredi- 
ents or  circumftanccs  of  this  adion,  or  to  the  foundation  or  fubflance  of  it. 

I call  the  ingredients  and  circumftancts  of  the  adlion,  that  it  is  laid 
with  thefe  words,  Faljo,  malitieje , deceptive,  IS  feienter  : And  that  there  is 
a verdidl  in  this  cafe,  and  damages  arc  found. 

The  words  fa! Jo,  malitieje,  IS  deceptive,  will  fometimes  make  a thing 
adlionablc,  which  is  notfo  in  itfelf,  without  malice  proved,  tho’  there  bci 
the  fame  damage  to  the  party. 

As  where  a man  caufes  another  to  be  falfely  indidlcd,  yet  if  it  be  not 
malitiojt,  no  adlion  lies;  tho’  there  be  the  fame  trouble,  charge  and  da- 
mage m one  cafe  as  the  other. 

But  it  is  only  where  a man  is  a voluntary  Agent ; for  if  a man  be  com- 
pellable to  adl,  you  cannot  moleft  him  upon  any  avermen  t of  malice  : As  if 
a grand-jury-man  caufes  another  to  be  indi&ed,  tho’  you  aver  malice,  yoil 
cannot  have  an  action  againft  him ; fo  for  a witnefs  that  doth  telllfy,  or 
a Judge  that  judoeth. 

In  the  cafe  at  liar,  the  Sheriff  is  compellable  to  adl,  and  not  barely  as 
a Minifter  to  fend  the  indenture,  but  as  a Judge  to  fay  which  is  the  major 
part  of  (he  due'Eledlors;  and  if  he  miftakes,  there  is  no  rcafon  it  Ihould 
fubjed  him  to  an  adlion  upon  an  artificial  averment  of  malice. 

1 remember  in  Shepherd  and  IVukeman’ s calc  in  the  King's  Bench , Mr. 
Jullice  IVyndham  faid  well,  that  the  words  falfo  IS  malitiojt  were  grown 
words  of  courfe,  and  put  into  every  adlion : So  that  to  his  knowledge 
Juries  many  times  had  no  regard  to  them,  that  he  looked  upon  them  as 
words  of  form. 

If  we  Ihould  make  the  words  JalJo  IS  malitiojc  fupport  an  adlion  without 
a fit  fubjedl  matter,  all  the  adlions  of  mankind  would  be  liable  to  fuit  and 
vexation:  they  that  have  the  cooking  (as  we  call  it)  of  declarations  in 
adtions  of  the  cafe,  if  they  be  Ikilful  in  their  art,  will  be  lure  to  put  in 
the  words  faljo  IS  maliliofe , let  the  cafe  be  what  it  will  ; they  are  here 
pepper  and  vinegar  in  a Cook’s  hand,  that  help  to  make  faucc  for  any 
meat,  but  will  not  make  a tlifli  of  themldvcs. 

Faljo  IS  malitiojc  will  not  enable  an  2dlion  againft  a Judge. 

Nor  againft  an  indidtor  or  witnefs,  nor  where  words  are  not  adion- 
able,  tho’  the  plaintiff  hath  a verdidl  and  damages  found ; nor  for  a breach 
of  trull,  which  is  alient  Jon. 

The  reafon  of  every  one  of  thefe  cafes  holds  in  the  cafe  at  Bar : There- 
fore it  ought  to  have  the  fame  Refolurion. 

As  to  the  word  Jcientcr , it  hath  weight  fometimes ; and  if  an  adlion  be 
brought  for  keeping  a dog  that  worried  another’s  flieep,  Jciens  cantm  ad 
word  end'  eves  tjj'e  conjuelud.  or  for  detaining  the  fervanc  Or  wife  of  another, 
Jcientcr:  In  thelc  cafes,  if  the  defendant  hath  been  told  that  the  dog  did 
worry  Iheep,  or  that  it  was  the  fervanr  cr  wife  of  another,  tho’  it  may  be 
he  did  not  believe  it,  yet  it  was  Jcientcr ; for  the  word  implies  no  more 
than  having  notice  : And  in  thole  adlions  he  mult  inform  himfelf  at  h is 
peril,  and  may,  if  he  doubts,  avoid  danger  by  putting  away  thofe  things 
which  give  offence.  But  in  this  cafe  he  could  receive  information  by 
none,  and  is  not  to  believe  or  difbelieve  any  body,  but  is  bound  to  judge 
of  the  thing  himfelf,  and  to  adl  according  to  his  judgment ; fo  that  no 
proof  could  be  made  of  the  Jcienter,  for  one  fide  tells  him  the  Eledlion  was 
one  way,  and  the  other  fide  tells  him  it  is  the  other  way;  but  he  bein®  pre- 
fent to  the  whole  adlion,  mull  follow  the  didlates  of  his  own  judgment. 
Hence  it  appears,  Jcienter  in  this  cafe  is  an  empty  word,  not  referring  to 
notice  of  a fad,  but  a matter  of  judgment,  which  cannot  any  way  be 
proved. 

It  has  been  often  urged,  that  this  cafe  is  ftronger  by  being  after  a ver- 
did  and  damages  found  by  the  jury;  and  it  has  been  faid,  that  perhaps 
upon  a demurrer,  it  might  have  been  found  more  doubtful. 

The  cafe  is  the  fame  to  me  upon  a verdidl,  that  it  would  have  been  up- 
on a general  den-.urrer,  and  no  ftronger;  for  3 demurrer  is  the  confcffion 
of  the  party,  of  all  that  can  be  proved,  or  C2n  poffibly  be  found  upon  that 
declaration. 

It  is  my  Lord  Cole’s  advice  in  CrortnveP. s cafe,  4 tb  part , 14.  a.  never  to 
demur  to  a declaration,  if  there  be  any  hopes  of  the  matter  of  fad ; for  the 
matter  in  law  will  as  well  ferve  after  a verdidl  as  upon  a demurrer. 

It  had  been  a very  odious  cafe,  if  the  Sheriff  IhoulJ  have  admitted  ail 
this  fad  to  be  true  by  a demurrer. 

The  finding  the  Plainriff’s  damages  adds  no  flrength  to  the  cafe ; for 
we  fee  every  day  upon  actions  for  words,  tho’  the  jury  find  the  defendant 
guilty  for  fpcaking  words  faljo  IS  malitiojt,  and  find  it  to  be  to  the  Plain- 
tiff’s great  damages ; yet  if  the  words  arc  noT  fuch  as  will  bear  an  adion, 
the  Court  Hays  judgment : and  if  judgment  happens  to  be  given,  it  is 
rcverfable  for  error ; which  Ihcws  that  the  finding  damages  by  the  jury 
cannot  make  aa  adion  better  than  if  it  were  to  be  adjudged  upon  de- 
murrer. 

M m m I fl»H 
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I Ihall  now  confider  what  hath  betfn  faid  to  maintain  this  aflion  upon 


the  main  fubftauce  and  foundation  of  it.  They  fay,  this  is  a cafe 
within  the  general  reafon  of  the  Common  Law,  for  here  is  malice,  faliitv 
and  damage  ; and  where  they  concur,  there  ought  to  be  remedy.  And 
altho’  this  be  a new  cafe,  yet  it  ought  not  for  that  reafon  to  be  rejedted ; 
for  other  kind  of  adlions  have  been  newly  introduced,  and  this  is  as  fit  to 
be  entertained  as  any. 

My  brothers  that  argued  even  now  for  the  action,  fhewed  great  learning 
and  great  pains ; and  certainly  have  faid  all  that  can  be  invented  in  fup- 
port  of  this  cafe  : But  as  far  as  I could  perceive,  they  have  fpoken  only 
upon  general  notions  to  that  purpofe  I juft  now  mentioned}  but  nothing 
that  I could  obferve  applicable  to  the  reafons  and  differences  I go  upon. 

As  for  the  rule  they  go  upon,  that  where  falfity, malice  and  damage  do 
Concur,  there  mufl  be  remedy ; I confefs  it  is  true  generally,  but  not  uni- 
verfallv,  for  it  holds  not  in  the  cafe  of  a Judge,  nor  an  lndidor,  nor  a 
Witnefs,  nor  of  words  that  import  not  legal  Hander,  tho’  they  arc  found 
to  bring  damage,  as  1 have  lhewn  before.  And  the  reafons  that  exempt 
thefe  cafes  from  the  general  rule,  have  the  fame  force  in  the  cafe  at  bar. 

I mufl  confefs  the  Judges  have  fometimes  entertained  new  kinds  of  ac- 
tions, but  it  was  upon  great  deliberation,  and  with  great  diferetion,  where 
a general  inconvenience  requir’d  it. 

If  Slant’s  cafe  were  new  (for  my  brother  Thurland  obferved  truly  it  was 
faid  in  that  cafe,  that  there  were  infinite  numbers  of  precedents)  that  cafe 
Imported  the  common  courfe  of  juftice.  Adlions  for  words  that  are  faid  to 
he  new,  tho’  they  have  been  ufed  fome  hundreds  of  years,  are  a neccffary 
means  to  preferve  the  peace  of  the  Kingdom.  The  cafe  of  Smith  and 
Crafchaw,  Cro.  Car.  15.  was  a cafe  of  general  concern,  being  that  pro- 
secutions for  treafons  may  be  againfi  any  man,  and  at  any  time. 

But  in  the  cafe  at  bar,  neither  the  peace  of  the  Kingdom,  nor  the  courfe 
of  juftice  is  concerned  in  general,  but  only  the  adminiftration  of  officers 
of  the  Parliament,  in  the  execution  of  Parliamentary  Writs  ; and  can  ne- 
ver happen  but  in  time  of  Parliament,  and  mufl  of  ncccffity  fall  under  the 
notice  of  the  Parliament ; fo  that  if  the  law  were  deficient,  it  is  to  be  pre- 
fumed the  Parliament  would  take  care  to  fupply  it : Diferetion  requires 
us  rather  to  attend  that,  than  to  introduce  new  precedents  upon  fuch  ge- 
neral notions  that  cannot  govern  the  courfe  of  Parliament. 

My  brother  Atkins  faid,  the  Common  Law  complied  with  the  genius 
of  the  Nation  ; I do  not  underfland  the  Argument : Does  the  Common  ' 
Law  change  ? Arc  we  to  judge  of  the  changes  of  the  genius  of  the 
Nation?  Whither  may  general  notions  carry  us  at  this  rate?  For  my 
own  part,  I think,  tho’  the  Common  Law  be  not  written,  yet  it  is  cer- 
tain, and  not  arbitrary.  We  are  fworn  to  obferve  the  laws  as  they  are, 
and  I fee  not  how  we  can  change  them  by  our  Judgments  : and  as  for  the 
genius  of  the  Nation,  it  will  be  bell  confidered  by  the  Parliament,  who 
have  power  of  the  laws,  and  may  bring  us  to  a compliance  with  it. 

In  the  cafe  at  bar,  I look  upon  the  Sheriff  as  a particular  officer  of  the 
Parliamentforthcmanagingeledtions,and  as  ifhewere  not  Sheriff:  I look 
upon  the  writ  as  if  it  were  an  order  of  Parliament,  and  had  not  the  name 
of  a writ:  I look  upon  the  courfe  of  Parliament,  which  we  pretend  not  to 
know,  to  be  incident  to  the  confideration  of  it ; fo  that  it  Hands  not  upon 
the  general  notion  of  remedy  in  the  common  courfe  of  juftice. 

The  Arguments  of  the  falling  of  the  value  of  money,  whereby  the  pe- 
nalty of  100/.  provided  by  the  23  H.  VI.  is  become  inconftderable  ; and 
the  mcreafe  of  the  eftimaticn  of  being  a Member  of  Parliament}  if  they 
were  true,  are  arguments  to  the  Parliament  to  change  the  law  by  increa- 
fing  the  penalty,  but  wc  cannot  do  it. 

My  brother  Maynard , in  his  Argument,  would  embolden  us  ; telling  us 
we  are  not  to  thinkthecafc  too  hard  for  us,  becaufe  of  the  name  or  courfe 
of  Parliament;  for  Judges  have  puni&ed  Abfentees : They  may  deter- 
mine what  is  a Parliament,  what  is  an  Adi  of  Parliament,  how  long  an 
ordinance  of  Parliament  Ihall  continue,  and  may  punilh  trefpaffes  done  in 
the  very  Parliament. 

I will  not  difpute  the  truth  of  what  he  faid  in  this,  but  if  bis  Argu- 
ments were  artificial,  he  might  have  fpared  them;  for  they  have  no  man- 
ner of  effedi  to  draw  me  beyond  my  fphere. 

I will  not  be  afraid  to  determine  anything  that  I think  proper  for  me  to 
judge;  but  feeing  I cannot  find  the  Courts  of  Juftice  have  at  any  time 
meddled  with  cafes  of  this  nature,  but  upon  exprefs  power  given  them  by 
Acts  of  Parliament,  I cannot  confent  to  this  precedent ; F am  confident 
when  there  is  need,  the  Parliament  will  difeern  it,  and  make  laws  to  en- 
large our  power,  fo  far  as  they  Ihall  think  convenient. 

1 lee  no  harm  that  Sheriff’s  in  the  mean  time  Ihould  be  fafe  from  this 
new-devifed  adtion,  which  they  call  the  Common  Law  ; if  they  mifdemean 
themfelves,  they  are  anfwerable  to  the  Parliament,  whofc  officers  they  be, 
or  may  be  punilhed  by  the  Statute,  made  for  regulating  Elcftions. 

It  is  time  for  me  to  conclude,  which  I Ihall  do  by  repeating  the  opinion 
I at  full  delivered,  viz.  That  this  judgment  is  not  warranted  by  the  rules 
of  law  ; That  it  introduced)  novelty  of  dangerous  confequence,  and  there- 
fore jouoht  to  be  reverfed.  Secpe  viator em  nova , non  vet  us  or  bit  a, fa/lit. 

North , Chief- Juftice,  and  five  other  Judges  (againft  Ellis  and  Atkins) 
reverfed  thejudgment  upon  the  matter  in  Law,  That  the  adtion  lies  not. 

[Note,  The  Lord  Chief-Jullice  Vaughan , and  Lord  Chief-Baron 
Turner , both  deceafed,  who  in  their  lives  were  eminent  Members  of 
Parliament,  were  of  the  fame  opinion.] 

Soon  after  the  Revolution,  Sir  Samuel  Barnardiflon  brought  his  Writ  of 
Error  into  the  Houfe  of  Peers,  to  reverfe  the  reverfal  of  the  judgment 
given  in  the  Exchequer  ; but  the  Houfe  affirmed  the  reverfal  of  the  faid 
judgment,  as  appears  by  the  following  Refolutions. 

Veneris , 24  Maii,  1689. 

nr  HIS  Day  the  Lord  Chief-Juftice  of  the  Court  of  King’s-Bench  brought 
into  this  Houfe  a tranferiptof  a Writof  Error,  to  reverfe  a judgment 
given  againft  Bqrnardijion  at  the  fuit  of  Soame- 

Sabbati , 25  Maii , 1689. 

Whereas  Sir  Samuel  Barnardijion  brought  his  W ri  tof  Errorinto  this  Houfe, 
and  hath  affigned  errors  thereupon,  to  which  Sir  IVilliam  Soame  was  De- 
fendant ; who  left  Dame  Catherine  Soame,  his  widow,  his  executrix : and 
the  Houfe  being  moved,  that  the  faid  Dame  Catherine  Soame  may  join  iffue 
thereupon  ; it  is  ordered  by  the  Lords  Spiritual  and  Temporal  in  Patlia- 
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fnent  affembled,  that  the  faid  Dame  Catherine  Soame  be,  and  is  hereby  requir- 
ed to  join  iffue  to  the  faid  W rit,  on  or  before  Thurjday  next,  being  the  30th 
inilanr,  at  ten  of  the  clock  in  the  forenoon  ; whereof  the  faid  !sir  Samuel 
Barnardiflon  is  to  caufe  notice  to  be  given  to  the  faid  Dame  Soame,  to  the 
end  Ihe  join  iffue  accordingly. 

Sabbati,  1 Junii , i68o« 

The  Houfe  being  moved,  that  they  would  be  pleafed  to  appoint  a day 
for  hearing  the  errors  argued  upon  the  Writ  of  Error  brought  into  this 
Houfe,  wherein  Sir  Samuel  Barnardijion  is  Plaintiff,  and  Dame  Catherine 
Soame,  widow,  executrix  of  Sir  IVilliam  Soarne,  Defendant : It  is  ordered 
by  the  Lords  Spiritual  and  Temporal  in  Parliament  aflcmbled.  That  this 
Houfe  will  hear  the  faid  errors  argued  by  Counfel  on  both  fidcs,  at  the 
bar,  on  Saturday  next,  being  the  8th  inftanc,  at  ten  of  the  clock  in  the 
forenoon  ; and  in  the  mean  time  Ihc  may  join  iffue  if  Ihe  pleafe:  where- 
of the  faid  Sir  Samuel  Barnardijion  is  to  caufe  notice  to  be  given  to  the  faid 
Dame  Catherine  Soame,  to  the  end  Ihe  attend  accordingly. 

Sabbati,  8 die  Junii,  1689. 

This  day  being  appointed  for  hearing  errors  argued  by  Counfel,  upon 
the  Writ  of  Error  between  Sir  Samuel  Barnardijion  and  ihe  Lady  Soame, 
the  Counfel  for  the  Plaintiff  appeared,  but  none  appeared  for  the  Defen- 
dant: And  upon  oath  made  at  the  bar  by  Nicholas  Baker,  Solicitor,  that 
he  ferved  the  order  of  this  Houfe  at  the  houfe  of  the  Lady  Soame  ; there- 
by giving  notice,  that  the  caufe  was  robe  heard  this  day;  whereupon  the 
Houfe  heard  the  Counfel  of  the  Plaintiff,  and  made  the  enfuing  Order, 
viz. 

After  hearing  Counfel  this  day,  upon  the  Writof  Error  depending  in 
this  Houfe,  wherein  Sir  Samuel  Barnardijion  is  Plaintiff,  and  Dame  Ca- 
I therine  Soame  is  Defendant ; It  is  ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  affembled,  the  giving  judgment  on  this  Writ  of  Error 
be,  and  is  hereby  fufpended,  until  Monday  next ; and  thofe  that  are,  or 
were  Judges,  and  now  in  Town,  do  attend  this  Houfe  that  day,  to  inform 
the  Houfe  of  their  reafons  and  grounds  for  their  judgment  for  icverfal 
of  the  judgment  in  Sir  Samuel  Ba- nardijlon’s  cafe. 

Oidered,  That  all  the  Judges  be  prefent  on  Monday  morning,  to  aflift 
this  Houfe  in  this  bufinefs  of  Sir  Samuel  Barnardijion. 

Luna,  10  Junii,  1689. 

IVilliam  M.untague , Efq.  was  called  in,  and  the  Speaker  told  him. 
That  the  Houfe  defired  to  hear  from  him,  upon  what  grounds  and  opi- 
nions he  gave  his  opinion  for  the  reverfal  of  the  judgment  for  giving 
eight  hundred  pounds  to  Sir  Samuel  Barnardijion  ? 

He  taking  notice  that  there  was  Counfel  prefent  for  Sir  Samuel  Barnar- 
dijion, but  no  Counfel  for  the  Lady  Soame,  he  faid,  feeing  the  Defendant 
did  not  appear  with  Counfel,  he  defired  he  might  not  be  looked  upon  as 
Counfel  for  the  Defendant;  upon  that  the  company  was  commanded  to 
withdraw  : And  the  Houfe  ordered  Mr.  Mountague  Ihould  be  admitted  to 
come  in  alone;  who  being  come  in,  faid,  he  would,  for  their  Lordlhips 
fatisfadlion,  (as  well  as  he  can  remember)  acquaint  them  with  the  grounds 
and  reafons  which  induced  him  to  give  his  opinion  for  the  reverfal  of  that 
judgment;  and  fo  he  proceeded  to  give  the  heads  of  what  he  faid,  which, 
being  ended,  he  withdrew. 

And  after  confideration  thereof,  it  was  moved  that  the  Counfel  for  Sir 
Samuel  Barnardijion  Ihould  be  called  in,  and  the  Speaker  to  acquaint  them 
with  the  effedt  of  what  Mr.  AJountague  had  faid  ; lhac  fo  the  Counfel  might 
be  able  thereby  to  reply,  for  the  better  information  of  their  Lordlhips  and 
the  Judges  then  prefent.  And  after  fome  debate,  the  queftion  was  put, 
whether  the  Counfel  Ihall  be  called  in  ? It  was  refolved  in  the  negative. 

Then  it  was  moved  to  make  ufe  of  proxies,  which  was  oppofed,  as  con- 
cerning their  not  being  admitted  in  preliminary  cafes  of  judicature. 

After  hearing  IVilliam  Mountague,  Efq.  for  his  judgment  in  Sir  Samuel 
Barnardjlon’s  cafe,  and  debate  thereupon,  it  is  ordered.  That  the 
Clerk  do  infpedl  the  books  concerning  proxies  ; and  whether  they  have 
been  ufed  in  cafes  of  judicature  ; and  give  an  account  to-morrow  morning 
what  he  finds  therein  : And  that  all  the  Judges  do  attend  the  Houfe  to- 
morrow. 

Mortis,  11  Junii,  1689. 

The  Clerk  of  the  Parliament,  in  purfuanceof  the  Order  yefterday,  Ihew- 
ed  feveral  inftances  where  proxies  have  been  ufed  in  preliminaries  to  pri- 
vate caufes  : It  is  ordered  by  the  Lords  Spiritual  and  Temporal  in  Parlia- 
ment affembled.  That  proxies  may  beulcd  in  fuch  preliminary  cafes,  but 
not  in  giving  judgment ; and  that  this  order  be  added  to  the  Roll  of 
Handing  Orders. 

Ordered,  That  the  Counfel  of  Sir  Samuel  Barnardiflon  Ihall  be  heard  on 
Friday  next,  to  reply  to  what  Mr.  Mountague  gave  for  his  reafons  for  re- 
verfal of  Sir  Samuel  Barnardiflon’ s judgment;  and  that  all  the  Judges  do 
attend  at  the  fame  time. 

Veneris,  1 4 die  Junii,  1689. 

After  hearing  Counfel  in  Sir  Samuel  Barnardiflon’ s cafe  this  day,  to  re- 
ply to  what  Mr.  IVilliam  Mountague  faid  for  his  reafons  to  reverfe  the 
judgment  given  in  the  Exchequer ; It  is  ordered.  That  this  Houfe  will 
hear  all  the  Judges  give  their  opinions  in  this  cafe  on  Tttefday  the  25th  of 
this  Inftant  June,  at  ten  of  the  clock  in  the  forenoon. 

Mortis,  25  die  Junii , 1689. 

The  Houfe  heard  the  opinion  of  all  the  Judges  in  the  cafe  of  Sir  Sa- 
muel Barnardiflon,  upon  his  Writ  of  Error  depending  in  this  Houfe. 

And  the  queftion  being  put.  Whether  to  go  on  in  the  debate  of  this  bu- 
finefs now  ? It  was  refolved  in  the  affirmative. 

After  debate,  the  queftion  being  put.  Whether  to  reverfe  the  reverfal  of 
the  judgment  given  between  Sir  Samuel  Barnardijion  and  Sir  IVilliam 
Soame ? It  was  refolved  in  the  negative. 

Leave  is  given  to  feveral  Lords  to  enter  their  diffent  to  the  abovefaid 
queftion,  and  accordingly  do  enter  their  diffent  for  the  reafons  enfuing. 

*•  Becaufe  it  is  a denying  Sir  Samuel  Barnardiflon  the  benefit  of  law, 
which  gives  relief  in  all  wrong  and  injury  : And  tho’  this  be  an  action  of 
the  firft  impreffion,  yet  there  being  a damage  to  the  Plaintiff,  the  Common' 
Law  gives  him  this  adtion  to  repair  himfelf ; and  if  it  were  not  fo,  there 
would  be  a failure  of  juftice,  which  cannot  be  admitted. 

2-  Becaufe 
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1.  Bccaufe  the  allowihg  this  reverfal  tends  towards  the  giving  the  power 
and  encouragement  to  Sheriffs  to  make  falle  and  double  returns;  by  which 
mean-  the  right  of  Elections  will  be  avoided,  and  it  tends  thereby  to  the 
packing  of  a Houfe  of  Commons,  which  may  overturn  the  whole  frame 
of  the  Government,  and  eftablifli  what  Religion  and  Governments  a 
pack’d  Parliament  (hall  think  fit. 

Boh  on, 

Macclesfeld, 

P.  Wharton, 

Whereas  bv  virtue  of  their  Majefties  Writ  of  Error,  returnable  into 
the  Houfe  of  Peers,  a record  of  the  Court  of  King’s- Bench  was  brought  into 
this  Houfe  the  24th  of  May,  1680,  with  die  tranfeript  thereof,  wherein 
judgment  is  entered  for  Sir  Samuel  Barnardiflon  againft  Sir  William  Soame  : 
upon  which  W rit.  Errors  being  affigned,  after  hearing  Counfel  at  the  Bar, 
to  argue  the  faid  Errors  affigned,  and  due  confideration  had  of  what  was 
offered  thereupon,  the  Lords  Spiritual  and  Temporal  in  Parliament  aflem- 
bled,  do  order  and  adjudge,  that  the  Judgment  given  in  the  Exchequer 
Chamber,  for  the  reverfal  of  the  Judgment  given  in  the  Court  of  King’s- 
Bench  for  Sir  Samuel  Barnardijlcn  againft  Sir  TVUltam  Soanu,  be,  and  is 
hereby  affirmed  : And  that  the  faid  Writ  of  Error,  and  tranfeript  annex- 
ed, be  remitted  to  the  Court  of  King’s-Benck. 


S.  Stamford. 
Herbert. 


The  Tenor  of  which  Judgment  to  be  affixed  to  the  Tranfeript  to  be 
remitted,  follows; 

■pT  poftea,  Icilicet  quarto  die  Maii  Anno  Rcgni  Dortiirii  GulielmiSt 
Dna:.  Mari*  nunc  Regis  & Rcgins  Angl.  primo  tranfeript.  Record. 
& procefT.  prted.  inter  partes  prmd.  cum  omnibus  ea  tangent,  pretext,  cu- 
jufdam  brev.  de  Error  corrigend.  & przfat.  Samuel.  Barnardifton,  in 
premiff.  perfscut.  dift.  Dom.  Reg.  &Dom.  Regina:  in  prefent.  Parliament, 
a pred.  curia  didh  Dom.  & Domina  Regis  Si  Rcgin*  hie  tranfmilT.  fuit 
pred.  Samuel,  in  eadem  curia  Parliament,  comparens,  dfverfas  caufas  & 
ma  terras  per  Erroribus  in  Record.  & procefT.  pred.  pro  revocstione  & ad- 
nullatione  Judicii  pred.  affignaverit ; & poftea  fcilicet  25  die  Junii  Anno 
didhDom.  & Doininae  Regis  & Retina,  fupradicl.  in  pred.  cur  Parlia- 
ment: pred.  vifis,  & per  cur.  ibidem  duigenterexaminat.  &plcnius  intellect. 
Sam.  Recordo  Si  ProcefT.  pred:  ac  Judicio  fuper  iifdem  reddit.  qua  Errorc 
fuperius  affignat.  pro  eo  quod  videtur  cur.  Pari.  pred.  quod  Record,  ilium 
in  nullo  vitiolum  aut  defectum  cxiftit,  & quod  in  Record:  ill.  in  nullo 
erratum,  adtunc  & ibidem  confideratum  eft  pereandem  curiam  Parliament, 
pred.  quod  Judic.  pred.  in  omnibus  affirmetur  & in  omni  fuo  robore  Act 
Si  effeCtu. 


XXXI.  Proceedings  in  the  Houfe  of  Commons,  on  an  Appeal  being  brought  in  the  Houfe  of 
Lords,  by  Dr.  Shirley,  againft  Sir  John  Fagg,  and  others,  their  Members,  May  1675, 
27  Car.  II. 


Mortis , 4 Maii,  1675. 

SIR  John  Fagg,  Bart,  this  dajr  informed  the  Houfe,  that  he  was 
fummon’d  to  appear  to  a Petition  in  the  Houle  of  Lords  ; a Com- 
mittee was  thereupon  appointed  to  fearch  for  precedents  to  that 
purpofe. 


Mercurii,  5 Maii. 

Ref  bed.  That  a Meflagc  be  fent  to  the  Lords,  to  acquaint  them  that 
this  Houfe  hath  received  information.  That  there  is  a Petition  of  Appeal 
depending  before  them,  at  the  fuit  of  Thomas  Shirk),  Efq.  againft  Sir  John 
Fagg,  a Member  of  this  Houfe;  to  which  Petition,  he  is,  by  order  of  the 
Houfe  of  Lords,  directed  to  anf.ver  on  Friday  next ; and  to  defire  the  Lords 
to  have  a regard  to  the  privileges  of  this  Houfe;  and  that  Sir  Trevor 
Williams  do  go  up  with  the  Mcflage  to  the  Lords. 

Sir  Trevor  Williams  reports,  that  he  had  attended  the  Lords  with  the 
Meflagc  of  this  Houfe,  concerning  Sir  John  Fagg ; and  that  the  Lords 
will  return  an  anfwcr  by  Meflengers  of  their  own. 

Veneris , 7 Maii. 

A Meflagc  from  the  Lords  by  Sir  William  Bcvtrfliam,  and  Sir  Samuel 
Clarke. 


Mr.  Speaker , 

The  Lords  have  confidcred  of  the  Meflagc  received  from  the  Houfe  of 
Commons,  concerning  privilege  in  the  cafe  of  Sir  John  Fagg , and  do  re- 
turn this  anfwer.  That  the  Houfe  of  Commons  need  not  doubt,  but  that 
the  Lords  will  have  a regard  to  the  privileges  of  the  Houfe  of  Commons, 
as  they  have  of  their  own. 

Sabbat!,  8 Alali. 

A Committee  was  appointed  to  infpcdl  the  Lords  Journals,  to  fee  what 
entries  are  therein  made  againft  Sir  John  Fagg,  a Member  of  this  Houfe, 
and  to  report  the  fame. 

Mercurii,  12  Maii. 

Dr.  Thomas  Shirley  ordered  to  be  fent  for  in  cuftody,  to  anfwcr  his 
breach  of  the  privileges  of  this  Houfe,  in  profecuting  a fuit  by  petition  of 
Appeal  in  the  Lords  Houfe,  againft  Sir  John  Fagg,  a Member  of  this 
Houfe,  during  the  feffion  and  privilege  of  Parliament. 

And  a Committee  is  alfo  appointed  to  infpc£t  the  Lords  Journals,  to 
fee  what  has  been  done  in  like  cafes ; and  the  faid  Sir  John  Fagg  is  ordered 
not  to  proceed,  or  make  any  anfwcr  to  the  faid  Appeal,  without  the 
licence  of  this  Houfe. 

Veneris,  14  Maii. 

Sir  Thomas  Lee  reports  from  the  Committee  appointed  to  infpefl  the 
Journals  of  the  Houfe  of  Lords,  and  the  entries  therein,  in  the  cafe  be- 
tween Dr.  Thomas  Shirley  and  Sir  John  Fagg.  a Member  of  this  Houfe, 
That  the  Committee  had  perufed  the  Journals  of  the  Lords  Houfe,  and 
found  the  entries  to  be  as  follow : 

April  the  3 otb. 

Thomas  Shirley,  Efq.  prefented  a Petition  to  the  Lords. 

Ordered , That  the  faid  Sir  John  Fagg  may  have  a copy  of  the  faid  Peti- 
tion, and  put  in  his  anfwer  thereunto,  in  writing,  on  Friday  the  7th  day 
of  May  next,  at  ten  of  the  clock  in  the  forenoon,  if  he  thinks  fit. 

May  the  $tb. 

The  Commons  fend  a Mefiage  by  Sir  Trevor  Williams  : 

The  Knights,  Citizens,  and  Burgcffes  of  the  Houfe  of  Commons,  in 
Parliament  nflembled,  have  been  informed,  that  there  is  a Petition  of  Ap- 
peal depending  before  their  Lordlhips,  at  the  fuit  of  Thomas  Shirley,  Efq. 
againft  Sir  John  Fogg,  a Member  of  their  Houfe.  To  which  Petition  he 
is,  by  their  Lordlhips  order,  diredted  to  anfwcr  on  Friday  next,  and  defire 
their  Lordfliips  to  take  care  of  their  privileges. 

Anfwer , That  this  Houfe  have  confidcred  of  their  Meflage,  and  will 
fend  anfwer  by  Meflengers  of  their  own. 

Ordered,  That  the  Committee  for  Privileges  do  meet  this  afternoon,  to 
confider  of  the  Meflage  received  from  the  Houfe  of  Commons  this  day, 
concerning  Thomas  Shirley , Efq.  and  Sir  John  Fagg,  a Member  of  the 


Houfe,  and  fearch  precedents  in  the  cafe,  and  report  to  the  Houfe  to- 
morrow morning. 

May  the  6th. 

The  Earl  of  Ber  ks  reported.  That  the  Committee  of  Privileges  having 
met  and  confidcred  of  what  was  referred  to  them  in  the  cafe  befween  Tho- 
mas Shirley,  Efq.  and  Sir  John  Fagg,  a Member  of  the  Houfe  of  Commons; 
and  the  Meflagc  from  the  Houfe  of  Commons  thereupon  ; have  ordered 
him  to  report,  That  the  Committee  have  found  that  the  Houfe  did  refer 
the  bufinefs  of  Mr.  Hole  and  Mr.  Slingjly,  upon  the  like  Mefiage  of  the 
Houfe  of  Commons,  to  the  Committee  of  Privileges  ; who  did  report  to 
the  Houfe,  That  it  is  the  undoubted  right  of  the  Lords  in  judicature,  to 
receive  and  determine  in  time  of  Parliament,  Appeals  from  inferior  Courts, 
though  a Member  of  either  Houfe  be  concerned,  that,  there  maybe  no 
failure  of  juftice  in  the  land  ; and  the  Houfe  did  agree  with  the  Committee 
therein  : And  thereupon  the  Committee  do  humbly  offer  to  their  Lord-* 
Ihips,  upon  this  occafion,  to  take  the  fame  courfe,  and  to  infift  upon  their 
juft  rights  in  this  particular,  which  their  Lordfliips  will  be  pleafed  to  fig- 
uiiy  to  the  Houfe  of  Commons,  in  fuch  manner  as  they  fliall  think  fit. 

The  Houfe  agreed  with  the  Committee  in  this  declaration,  and  ordered 
the  fame  to  be  entered  into  the  Journal-book  of  this  Houfe,  as  tlieir  de- 
claration, viz. 

“ That  it  is  the  undoubted  right  of  the  Lords  in  Judicature,  to  receive 
“ and  determine  in  time  of  Parliament,  Appeals  from  inferior  Courts; 
“ though  a Member  of  either  Houfe  be  concerned,  that  there  may  be  no 
“ failure  of  juftice  in  the  land.” 

Then  it  was  moved,  that  the  former  anfwer  fent  to  the  Houfe  of  Com- 
mons, in  the  cafe  of  Mr.  Slingjby  and  Mr.  Hale,  might  be  given  now  to 
the  Houfe  of  Commons,  in  this  cafe  of  Sir  John  Fagg ; and  that  the  decla- 
ration and  report  agreed  to  this  day,  might  be  added  to  it. 

The  Declaration  aforefaid  wasrcaJ,  ^nd  the  queftion  being  put.  Whe- 
ther this  fliall  be  as  a part  of  the  anfwcr  to  be  given  to  the  Houfe  of  Com- 
mons ? It  was  refolvcd  in  the  negative. 

The  anfwcr  returned  formerly  to  the  Houfe  of  Commons,  in  the  cafe  of 
Mr.  Slhsgsby  and  Mr.  Hale,  was  in  thefe  words;  That  the  Hctife  tjCsntmens 
need  not  doubt  but  that  their  Lordfliips  will  have  a regard  to  the  privileges  of  the 
Houfe  of  Commons,  as  they  have  of  their  own. 

The  queftion  being  put.  Whether  this  anfwer  fliall  be  now  returned  to 
the  Meflagc  from  the  Houfe  of  Commons?  It  was  refolvcd  in  the  affirmative. 

May  the  7th,  it  was  fent  accordingly. 

Mail  7. 

Whereas  this  day  was  appointed  for  Sir  John  Fagg  to  put  in  an 
anfwer  to  the  Petition  and_  Appeal  of  Thomas  Shirley , Efq.  depending  in 
this  Houfe,  if  he  thought  fit ; the  faid  Sir  John  Fagg  appearing  perfonally 
this  day  at  die  Bar,  and  defiring  longer  time  to  put  in  an  anfwer  there- 

It  is  thereupon  ordered.  That  the  faid  Sir  John  Fagg  hath  hereby  further 
time  given  him  for  putting  in  his  anfwer,  till  Wtelnefday  next,  being  the 
1 2th  day  of  this  inftanc  May,  at  ten  o’clock  in  the  forenoon. 

Maii  12. 

Sir  John  Fagg  put  in  his  anfwer  to  the  petition  of  Mr.  Shirley. 

A debate  ari ling  thereupon,  touching  the  privilege  of  their  Houfe; 

Rejolved,  Sec.  That  the  Appeal  brought  by  Dr.  Shirley  in  the  Houfe  of 
Lords,  againft  Sir  John  Fagg,  a Member  of  this  Houfe,  and  the  proceed- 
ings thereupon,  are  a breach  of  the  undoubted  rights  and  privileges  of 
this  Houfe. 

The  Houfe  being  informed,  that  the  Warrant  of  this  Houfe  for  taking 
of  the  faid  Dr.  Shirley  into  cuftody,  was  forcibly  taken  away  and  detained 
from  the  Serjeant  at  Arms  his  Deputy,  attending  this  Houle,  by  the  Lord 
Mobun  : And  the  Serjeant's  Deputy  being  called  in  and  examined  as  to  the 
matter  of  fail,  gave  this  teflimony : 

That  he  found  Dr.  Shirley  in  the  inner  Lobby  of  the  Houfe  of  Lords, 
and  thathe  came  to  him,  and  defired  to  fpeak  with  him,  and  acquainted  him 
that  he  had  a Warrant  from  the  Houle  of  Commons  to  apprehend  him,  and 
defired  to  know,  whether  he  could  (hew  him  any  reafon  to  cxcufe  him, 

that 
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that  he  might  not  ferve  the  warrant  cm  him  : Aird  that  he  like  wife  told 
him,  that  he  would  not  execute  the  warrant  oh  him  in  that  place,  but  ne- 
tted of  him,  that  he  would  |o  along  with  him  freely  ; and  that  ill  cafe  he 

would  r.otj  he  would  take  hi?  opportunity  in  another  plac  e. 

And  that  the  faid  Lord  Mohan  coming  in,  in  the  mean  time,  required  him 
to  (hew  hi;  warrant;  which  he  producing,  the  Lord  Mohan  laid  hands  on 
it,  and  held  it  fo  faft,  that  it  was  in  danger  of  being  torn,  and  that  there- 
fore he  was  forced  to  part  with  it,  and  defiring  to  have  it  again,  the  Lord 
Mobun  refufed  it,  but  carried  the  warrant  into  the  Houfe  of  Lords.  J hat 
Dr.  Shirley  afterwards  refufed  to  go  along  with  him,  laying,  that  he  was 
not  then  his  prifoncr;  and  that  leveral  perfons  interpofing,  the  Doctor 
neaped  from  them.  And  a debate arifmg  thereupon,  , . a 

Refilved , That  a Meflage  be  fentto  the  Lords  to  complain  of  the  Lord 
Mobun,  for  forcibly  taking  away  and  detaining  the  warrant  of  this  Houfe, 
from  the  Deputv  Serjeant  at  Arms,  for  taking  of  Dr.  Shirley  into  cuftody  ; 
and  to  demand  the  juftice  of  the  Lords  Houfe  again  ft  the  faid  Lord  Mobun. 
And  that  the  Lord  Antrum  do  go  up  to  the  Lords  with  the  Mcfiage. 
Ordered,  That  Mr.  Speaker  do  itlue  forth  a new  warrant  to  the  Serjeant 
at  Arms  attending  this  Houfe,  for  apprehending  Dr.  Thomas  Shirley,  to  an- 
f.ver  his  breach  of  privilege,  for  profccuting  a fuit  by  petition  of  Appeal  in 
the  Lords  Houfe,  againft  Sir  John  Fagg,  a Member  ot  this  Houfe,  during 
the  feffioiv  and  privilege  of  Parliament. 

Sabbati , 15  Mai!  1675. 

The  Lord  Antram  reports  from  the  Lords,  that  he  had,  in  obedience  to 
the  commands  of  this  Houfe,  attended  the  Lords,  and  delivered  the  Mei- 
fage  concerning  the  Lord  Mobun' s taking  away  and  detaining  the  warrant 
for  apprehending  Dr.  SlurUy,  and  that  the  Lords  had  returned  this  anfwer ; 
Gentlemen  of  the  Houfe  of  Commons, 

The  Lords  have  confldtred  of  your  Meffege,  and  of  the  complaint  therein ; and 
they  return  you  this  anfwer.  That  they  find  the  Lord  Mohun  hath  done  nothing  but 
wind  is  according  to  bis  duty. 

The  Houfe  then  refumed  the  debate  of  the  matter  concerning  the  privi- 
leges of  this  Houfe  ; and  the  matter  being  debated, 

* Refilved , ttfe.  That  the  Appeal  brought  by  Dr.  Shirley  in  the  Houfe 
of  Lords  againft  Sir  John  Fogg,  a Member  of  this  Houfe  of  Commons, 
-...J  (he  proceedings  thereupon,  is  a breach  of  the  undoubted  rights  and 
privileges  of  the  Houfe  of  Commons;  and  therefore  the  Commons  defire, 
that  there  be  no  further  proceedings  in  that  caufc,  before  their  Lordfhips. 

Ordered,  That  a conference  be  defired  with  the  Lords  concerning  the 
privileges  of  this  Houfe,  in  the  cafe  of  Sir  John  Fagg ; and  that  Sir  7 homos 
f do°go  up  to  the  Lords  to  defiie  a conference. 

A Meflage  from  the  Lords  by  Sir  Alondeford  Bramjlon,  and  Sir  WiUiam 
G la  folk : 

Mr.  Speaker, 

We  are  commanded  to  let  this  Houfe  know,  that  the  Lords  fpiritual  and  tempo- 
ral fljfimbled  in  Purls  ament,  bant  received  a warreust,fsgned  Edward  Seymour, 
which  they  have  appointed  ui  to  [new  you ; and  defer t to  know,  wh/lbtr  it  be  a 
warrant  ordered  by  this  Hi-. ft  ? 

The  matter  of  the  Mcffage  being  debated,  the  queftiou  being  put.  That 
the  word  unparliamentary,  be  part  of  the  anfwer  to  the  Lords  Meflage, 

It  pailcd  in  the  negative. 

Refilved,  That  the  meflengers  be  called  in,  and  that  this  Anfwer  be  re- 
turned, Thai  this  Houfe  will  confsder  of  the  Mejjlsge. 

The  meflengers  being  called  in,  Mr.  Speaker  does  acquaint  them,  that 
the  Houfe  will  conlider  of  the  Meffagc. 

Refilved,  That  the  Meflage  laft  received  from  the  Lords,  is  an  unparlia- 
mentary Mcfiage. 

Refined,  That  a conference  be  defired  to  be  had  with  the  Lords  upon  the 
fubjcct-mattcr  of  the  laft  Meflage  received  from  the  Houfe  of  Lords. 

Ref  hid.  That  it  be  referred  to  Mr.  Garraway , &c.  to  draw  up  rcafons 
to  be  offered  at  the  faid  conference. 

Then  the  Houfe  being  informed,  that  there  is  a caufc  upon  an  Appeal 
brought  up  by  Sir  Nicholas  Stoughton,  againft  Mr.  Onflow,  a Member  of  this 
Houfe,  appointed  to  be  heard  at  the  bar  of  the  Lords  Houfe: 

Rifilved,  That  a Meflage  be  fent  to  the  Lords  to  acquaint  them,  that  this 
Houfe  has  received  information,  that  there  is  a caufe  upon  an  Appeal 
brought  by  Sir  Nicholas  Stoughton  againft  Mr.  Onflow,  a Member  of  this 
Houle,  appointed  to  be  heard  at  the  bar  of  their  Houfe,  on  Monday  next ; 
and  to  deflre  their  Lordlhips  to  have  regard  to  the  privileges  of  this  Houfe  : 
And  that  Sir  Richard  T imfle  do  go  up  with  the  Meflage  to  the  Lords. 

Ordered,  That  Mr.  Onflow  do  not  appear  any  further  in  the  profecution 
of  the  Appeal  brought  againft  him  by  Sir  Nicholas  Stoughton,  in  the  Houfe  of 
Lords. 

Ordered,  That  Sir  Nicholas  Stoughton  be  fent  for  in  cuftody  of  the  Ser- 
jeant at  Arms  attending  this  Houfe,  to  anfwer  his  breach  of  privilege  in 
profecuting  a fuit  in  the  Houfe  of  Lords,  againft  Arthur  Onflow,  E(q.  a 
Member  of  this  Houfe,  during  the  feflion  and  privilege  of  Parliament. 

Refilved,  Thac  whoever  fhall  appear  at  the  bar  of  the  Lords  Houfe,  to 
profccute  any  fuit  againft  any  Member  of  this  Houfe,  fhall  be  deemed  a 
breaker  and  infringer  of  the  rights  and  privileges  of  this  Houfe. 

Luna,  17  Mail,  1675. 

Sir  Richard  Temple  reports.  That  the  perfon  appointed  had  attended  the 
Lords,  and  delivered  the  vote  of  this  Houfe,  concerning  the  Appeal  brought 
by  Dr.  Shirley  againft  Sir  John  Fagg. 

‘ Sir  Thomas  Lee  icports  from  the  Committee  appointed  to  draw  up  reafons 
for  the  conference  to  be  had  with  die  Lords,  Rcafons  agreed  by  the  Com- 
mittee; which  are  as  follow,  viz. 

For  that  the  Meflage  is  by  way  of  interrogatory  upon  the  proceedings  of 
the  Houfe  of  Commons,  in  a cafe  concerning  die  privilege  of  a Member  of 
that  Houfe,  of  which  they  arc  proper  Judges. 

Forthat  the  matter  of  the  Meflage  carries  in  it  an  undue  reflection  upon 
the  Speaker  of  the  Houfe  of  Commons. 

For  that  the  matter  of  the  Meflage  doth  highly  reflect  upon  the  whole 
Houfe  of  Commons,  in  their  Lordlhips  queftioning  that  Houfe  concerning 
their  own  orders ; which  they  have  the  more  reafon  to  apprehend,  bccaufe 
the  day  before  this  Meflage  was  brought  to  them,  the  warrant  was  owned 
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bw  the  complaint  of  the  Houfe  of  Commons  to  their  Lordfhips,  that  the 
fame  was  taken  and  detained  from  a jervant  of  theirs  by  a Peer ; which 
imports,  that  the  quellion  in  that  Meflage  could  not  be  for  information  on- 
ly, and  fo  tends  to  interrupt  that  mutual  good  correspondency,  which  ought 
to  be  prelerved  inviolably  between  the  two  Hcuies  of  Parliament. 

Mortis , 18  Mail,  1675. 

Sir  Richard  Temple  reports  from  the  Lords,  That  he  had  attended  their 
Lordlhips,  according  to  the  command  of  this  Houfe,  with  the  meflage  in 
the  cafe  of  Mr.  Onflow ; to  which  the  Lords  returned  an  anfwer,  which  be- 
ing in  writing,  was  delivered  in  at  the  Clerk's  table,  and  read  ; and  is  as 
foftoweth : 

The  Lords  do  declare.  That  it  is  the  undoubted  right  of  the  Lords  in  judica- 
ture, to  receive  and  determine  in  time  of  Parliament  Appeals  from  inf.  rear  Courts, 
the  Ugh  a Member  of  either  Houfe  Le  concerned , that  toes  e may  be  no  failure  of  juf- 
tice in  the  land : And  from  this  right,  and  the  exerefle  thereof,  their  Lordjmpt 
will  not  depart. 

The  matter  of  the  Lords  anfwer  being  debated,  Refih/d,  “ That  it  is 
“ the  undoubted  right  of  this  Houfe,  that  none  of  their  Members  be  1'um- 
“ moned  to  attend  the  Houfe  of  Lords,  during  the  fitting  or  privilege  of 
**  Parliament.” 

Refilved , That  a conference  be  defired  with  the  Lords,  upon  the  privi- 
leges of  this  Houfe,  contained  in  the  Lords  anfwer  to  the  laft  Mcfiage  of 
this  Houfe,  in  the  cafe  of  Mr.  Onflow. 

Ordered,  That  Sir  Heresy  Ford  do  go  up  to  the  Lords,  to  defire  a confer- 
ence upon  the  fubjeift- matter  of  their  Meflage,  concerning  the  warrant  for 
apprehending  Dr.  Shirley. 

Jovis,  20  Maii , 1675. 

Sir  Thomas  Lee  reports,  from  the  Committee  appointed  to  draw  up  rca- 
fons to  be  ottered  at  the  conference  to  be  had  with  the  Lords  upon  the  pri- 
vileges of  this  Houfe,  contained  in  the  Lords  anfwer  to  the  laft  Meflage  of 
this  Houfe,  in  the  cafe  of  Mr.  Onflow,  which  rcafons  were  twice  read,  and 
with  fome  alterations  at  the  Clerk’s  table  (upon  the  queftion  feverally  put) 
agreed  to  : which  are  as  follow,  viz. 

1.  That  by  the  laws  and  ufkge  of  Parliament,  privilege  of  Parliament 
belongs  to  every  Member  of  the  Houfe  of  Commons,  in  all  cafes,  except 
Treafon,  Felony,  and  breach  of  the  Peace  ; which  bath  often  been  decla- 
red in  Parliament,  without  any  exception  of  Appeals  before  the  Lords. 

2.  Thac  the  rcafqn  of  that  privilege  is,  that  the  Members  of  the  Houfe 
of  Commons|may  freely  attend  the  public  affairs  of  that  Houfe,  without  dif— 
turbance  or  interruption ; which  doth  extend  as  well  to  Appeals  before  the 
Houfe  of  Peers,  as  to  proceedings  in  other  Courts. 

3.  That  by  the  conftant  couri'c  and  ufage  of  Parliament,  no  Member  of 
the  Houfe  of  Commons  can  attend  the  Houfe  of  Lords,  without  the  efpe- 
cial  leave  of  that  Houfe  firft  obtained,  much  lei's  be  fum moned  or  compel- 
led fo  to  do. 

4.  If  the  Lords  fhall  proceed  to  hear  and  determine  any  Appeal  where 
the  party  neither  can,  nor  ought  to  attend,  fucb  proceedings  would  be  con- 
trary to  the  rules  of  juftice. 

5.  I hat  the  not  determining  of  an  Appeal  againft  a Member  of  the  Houle 
of  Commons,  is  not  a failure  of  juftice,  but  only  a fufpenfion  of  proceed- 
ings in  a particular  cafe,  during  the  continuance  of  that  Parliament,  which 
is  but  temporary. 

6.  That  in  cafe  it  were  a failure  of  juftice,  it  is  not  to  be  remedied  by 
the  Houfe  of  Lords  alone,  but  it  may  be  by  Act  of  Parliament. 

(Here  Sir  Thomas  Little:  on  ropoi  ted  from  the  Committee  appointed  to  pre- 
pare the  further  add  refs  of  this  Houfe  to  his  Majcfty,  for  the  recalling  fuch 
of  his  fubjects  as  are  in  the  French  King’s  ft r vice  ; which  the  Houfe  defer- 
red the  further  confideration  of  till  IVednefday  next.] 

Then  Sir  Trevor  Williams  reports  from  the  Lords,  that  he  had  attended, 
and  defired  a conference  with  the  Lords  on  the  privilege  of  this  Houfe,  con- 
tained in  the  Lords  anfwer  to  iht  Meflage  of  this  Houle,  in  the  cafe  of  Mr. 
Onflow : Artd  that  the  Lords  will  return  an  anfwerby  Meflengers  of  iheir  own. 

Mr.  Powle  reports,  from  the  conference  had  with  the  Lords  upon  the  fob- 
jecf-mattcr  of  the  former  conference,  concerning  the  warrant  for  appre- 
hending Dr.  Shirley,  That  the  Lords  had  rcturned'an  anfwer  to  the  realons 
of  this  Houfe,  delivered  at  the  former  Conference,  and  arc  as  follow  : 

“ The  Lords  have  appointed  this  conference,  upon  the  fubjcil-matter 
“ of  the  laft  conference,  and  have  commanded  us  to  give  thefe  anfwers  to 
“ the  reafons  and  other  matters  then  delivered  by  the  Houfe  at  Commons. 

“ To  the  firft  queftion,  the  Lords  conceive,  that  the  moft  natural  way 
“ of  being  informed,  is  by  way  of  queftion  ; and  feeing  a paper  here  which 
“ did  reflect  upon  the  privileges  of  the  Lords  Houfe,  their  Lordlhips  would 
“ not  proceed  upon  it  till  they  were  allured  it  was  owned  by  the  Houfe  of 
“ Commons  : But  the  Lords  had  no  occafion  at  that  time,  nor  do  they  now 
“ think  fit  to  enter  into  the  debate  of  the  Houfe  of  Commons  being  or  not 
“ being  proper  Judges  in  the  calc  concerning  the  privilege  of  a Member  of 
“that  Houfe ; their  Lordlhips  nccelTary  confideration  upon  fight  of  that 
“ paper,  being  only,  how  far  the  Houfe  of  Commons  ordering  (if  that 
“ paper  were  theirs)  the  apprehenfion  of  Dr.  Shirley,  for  profecuting  his 
“ Appeal  before  the  Lords,  did  entrench  upon  their  Lordlhips  both  privi— 
“ lege  and  undoubted  rights  of  judicature  in  the  confequcnce  of  it,  exemp- 
“ ting  all  the  Members  of  both  Houfes  from  the  judicature  of  this  the  high- 
“ eft  Court  of  the  Kingdom  ; which  would  caulc  a failure  6f  chat  fupreme 
“ jurtice,  not  adminiftrabte  in  any  other  Court,  and  which  their  Lordlliips 
“ will  never  admit. 

“ As  to  the  fecond  reafon,  the  Lords  anfwer,  That  they  do  not  appre- 
“ hend  how  the  Matter  of  this  Meflage  is  any  reflection  upon  the  Speaker 
“ of  the  Houfe  of  Commons. 

“ To  the  third  reafon.  The  Lords  cannot  imagine  how  it  can  be  appre- 
“ hended  in  the  leaft  to  reflect  upon  the  Houfe  of  Commons,  for  the  Houfe 
“ of  Peers,  upon  a paper  produced  to  their  Lordfhips,  in  form  of  a war- 
“ rant  of  that  Houfe,  whereof  doubt  was  made  among  the  Lords,  whe- 
“ ther  any  fuch  thing  had  been  ordered  by  that  Houfe,  to  enquire  of  the 
“ Commons,  whether  fuch  warrant  was  ordered  there  or  no  ? And  with- 
“ out  fuch  Liberty  uled  by  the  Lords,  it  will  be  very  hard  for  their  Lord- 
“ Ihips  to  be  rightly  informed, .lb  as  to  preferve  a good  correfpondence  be- 
“ tween  the  two  Houfes,  which  their  Lordlhips  fhall  endeavour ; or  to  know 
“ when  warrants  in  the  name  of  that  Houfe  are  true  or  pretended  : And  it 
“ j*  fo  ungrounded  an  apptchenfion,  that  their  Lordfliips  intended  any  re- 

**  flection 
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“ fle&ion  in  alkingthat  queftion,  and  not  taking,  rforice  in  their  meflageof 
“ the  complaint  of  the  Houfe  of  Commons  owning  that  warrant,  that  the 
“ Lords  had  fent  their  meffage  concerning  that  pa  per  to  the  Houfe  of  Com- 
“ mons,  before  the  Lords  had  received  the  faid  Commons  complaint. 

“ Hut  their  Lordlhips  have  great  caufc  to  except  againft  the  unjuft  and 
“ drained  reflection  of  that  Houfe  upon  their  Lordlhips,  in  aflertmg  that 
“ the  queftion  in  the  Lords  meffage  could  Hot  be  for  information,  as  we 
“ affirm,  but  tending  to  interrupt  the  mutual  corrcfpondence  between  the 
**  two  Houfes ; which  we  deny,  and  had  not  the  lead  thought  of. 

“ The  Lords  have  further  commanded  us  to  fay.  That  they  doubt  not 
**  when  the  Houfe  of  Commons  have  received  what  we  have  delivered  at 
“ this  conference,  they  will  be  fcnfiblc  of  their  error*  in  calling  our 
“ meffage  ft  range,  unufual,  or  unparliamentary.  Though  we  cannot  but 
“ take  notice,  that  their  anfwer  to  our  meffage,  That  they  would  con- 
“ fider  of  it,  was  the  fird  of  that  kind  that  we  can  find  to  have  come  from 
“ that  Houfe.” 

The  qucilion  being  put.  Whether  the  Houle  be  fatisfied  with  the  rea- 
for.s delivered  by  the  Lords  at  the  lad  conference  ? it  paffed  in  the  negative. 

Rj/olvrd , That  a free  conference  be  defired  with  the  Lords  upon  the 
matter  delivered  at  the  lad  conference  : and  that  the  former  Managers  do 
attend,  and  manage  the  free  conference. 

Friday , May  7.1.  The  Houfe  refolded  on  Wedne/dap  next  to  proceed  in 
the  further  conftdcration  of  that  part  of  the  meffage  relating  to  Appeals 
from  inferior  Courts.  Sir  Trevor  William  ordered  to  go  up  to  the  Lords, 
to  defire  a conference  upon  the  privileges  of  this  Houfe,  contained  in  their 
anfwer  to  the  meflage  touching  Mr.  Onflow’s  cafe,  which  he  accordingly 
did  ; and  reports.  That  the  Lords  will  return  an  anfwer  thereto  by  nSef- 
fe tigers  of  their  own. 

May  27.  A meffage  ordered  to  be  fent  to  the  Lords  to  remind  them  of 
the  former  meffage  ; and  again  to  defire  a conference  upon  the  privileges 
of  this  Houfe,  in  the  cafe  of  Mr.  Onflow.  And  ordered  the  matter  of  the 
jurifdidion  of  the  Lords,  in  cafes  of  Appeal,  be  taken  into  Confideration 
to-morrow  morning. 

Feneris , 28  Man,  1675. 

Sir  Thomas  Lee  reports,  from  the  Committee  to  whom  it  was  referred  to 
draw  up  reafons  to  be  offered  at  a conference  to  be  had  with  the  Lords  up- 
on the  fubjecl-mattcr  of  their  anfwer  to  the  laft  meffage  of  this  Houfe,  in 
the  cafe  of  Mr.  Onflow , feveral  reafons  agreed  by  the  faid  Committee ; 
which  he  read  in  his  place,  and  afterwards  delivered  the  fame  in  at  the 
Clerk’s  table*  where  the  fame  being  twice  read,  were,  upon  the  queftion, 
feverally  agreed  unto,  and  are  as  follow,  viz. 

“ For  that  the  Commons  defired  a conference  upon  their  privileges 
“ concerned  by  the  Lords  anfwer  to  a mefe  fent  to  the  Lords  theihlh 
“ of  May , in  the  cafe  of  Mr.  Onflow  j their  Lordlhips  have  not  agreed  any 
“ conference  in  the  calc  of  Mr.  Onflow,  but  have  only  agreed  a confe- 
**  rcnce  concerning  their  privileges  in  general,  without  relcrcncc  to  the 
“ cafe  of  the  faid  Mr.  Onflow ; which  was  the  only  fubjeCl-matter  of  the 
<s  defired  conference. 

“ The  limitation  in  the  Lords  agreement  to  a conference,  with  provifo 
“ that  nothing  be  offered  at  the  conference  that  may  any  way  concern 
“ their  Lordlhips  judicature,  is  in  effect  a denial  of  any  conference  at  all, 
“ upon  the  fubjeft  on  which  it  was  defired  ; which  ought  not  to  be  : the 
®‘  judicature  which  their  Lordlhips  claim  in  Appeals  againft  a Member  of 

the  Houfe  of  Commons,  and  the  privilege  of  that  Houfe  being  in  that 
**  cafe  fo  involved,  that  there  can  be  no  conference  upon  the  latter,  with- 
“ out  fome  Way  touching  upon  the  former. 

“ That  this  manner  of  agreeing  to  a conference  with  any  limitation  or 
“ provifo,  is  againft  the  coarfe  of  Proceedings  betwixt  the  two  Houfes 
“ of  Parliament,  in  coming  to  conference ; and  doth  I’ecm  to  place  a power 
“ in  the  Managers  of  fuch  conferences,  to  judge  whether  fuch  provifo’s 
“ be  broken  or  not ; and  accordingly  to  proceed,  or  break  off  the  confc- 
“ rcncc  upon  their  own  judgments.” 

Lunee , 31  Mali,  1675. 

Sir  Leeline  Jenkins  reports,  that  he  had  attended  the  Lords,  with  the 
meflage  of  this  Houfe,  for  a conference  upon  the  fubjeft-matter  of  the 
Lords  anfwer  to  the  lall  meflageof  this  Houfe,  in  the  cafe  of  Mr.  Onflow ; 
and  that  the  Lords  had  fent  anfwer,  that  they  would  return  anfwer  by 
meflengers  of  their  own. 

A meflage  from  the  Lords  by  Sir  Mor.diford  Brampflon,  and  Sir  William 
Bmcrflxim. 

“ Mr.  Speaker, 

“ The  Lords  have  commanded  us  to  acquaint  you,  that  they  defire  a 
“ conference  prefently  in  the  Painted-Chamber,  with  the  Houfe  of  Com- 
“ tnons,  upon  their  not  coming  to  the  conference  defired  by  them  on 
“ Tburfday  lall,  and  by  the  Lords  appointed  io  beat  ten  of  the  clock  in 
“ the  Pain  ted- Chamber,  on  Friday  the  28th  of  this  inflant  May." 

The  rfieffengers  being  withdrawn,  and  the  meffage  debated,  a prefent 
conference  upon  the  queftion  was  agreed. 

And  the  meffengers  being  called  in,  Mr.  Speaker  acquaints  them,  that 
the  Houfe  had  agreed  to  a prefent  conference. 

Ordered , That  the  former  Members  that  were  appointed  to  manage  the 
former  conference  in  the  cafe  of  Mr.  Onflow,  do  attend  and  manage  this 
conference. 

Sir  John  Trevor  reports,  from  the  conference,  that  the  Lords  had  de- 
clared the  intent  of  this  conference,  to  the  effect  following,  viz.  “ That 
“ the  Lords  have  appointed  this  conference,  out  of  thatconftant  defire  and 
**  refolurion  that  they  have  to  continue  a fair  correfpondence  between  the 
“ two  Houfes  ; which  is  of  the  effence  of  Parliamentary  Proceedings. 

“ For  this  end  their  Lordlhips  have  commanded  us  to  tell  you,  that  they 

cannot  but  take  notice  of  the  Houfe  of  Commons  failing  to  be  on  Friday 
•*  laft,  at  a conference  defired  by  themfelves,  and  appointed  by  the  Lords 
“ at  ten  of  the  clock  in  the  Painted-Chamber. 

“ That  they  conceive  it  tends  to  an  interruption  of  all  Parliamentary 
“ Proceedings,  and  to  evade  the  right  of  the  Lords  to  appoint  time  and 
“ place  for  a conference.” 

Vox..  VII. 


I Ordered,  That  it  he  referred  to  the  former  Committee,  who  are  appoint* 

[ ed  ro  draw  up  reafons,  to  be  offered  at  a conference  to  be  had  with  she 
Lords,  upon  the  fubjeCt-mairer  of  their  anfwer  to  the  meflage  of  this 
Houfe,  in  the  cafe  of  Mr.  Onflow ; to  confider  of  the  matter  delivered  by 
the  Lords  at  the  laft  conference ; and  to  prepare  and  draw  up  further  rea- 
fons, to  be  offered  at  another  conference  to  Be  had  with  the  Lords,  upon 
the  fdbjefi-matter  of  the  laft  conference.  And  that  the  Committee  do 
meet  this  afternoon  at  five  of  the  dock  in  the  Speaker’s  Chamber.  And 
Mr.  Serjeant  Maynard,  and  Mr.  Sawyer,  arc  to  have  notice  to  attend  she 
fame. 

Martii,  1 Juris,  ifiyj. 

Sir  Thomas  L’t  reports,  from  the  Committee  appointed  to  infpccl  the 
Journals  of  the  Houfe  of  Lords,  and  to  fee  what  Proceedings  have  been 
entered,  in  the  cafe  of  Mr.  Dalmahoy  and  Mr.  Onflow,  that  they  had 
infpe£fed  the  Lords  Journals,  as  to  the  Cafe  of  Mr.  Dalmahoy,  and  collect 
ted  what  Proceedings  hail  been  in  that  cafe;  but  had  no  opportunity  of 
time,  yet  to  do  it  in  the  cafe  of  Mr.  Onflow.  Which  Proceedings  being 
reported,  were  read,  and  delivered  in  at  the  Clerk’s  table;  and  areas  fol- 
low, viz. 

■ ley  April,  1675. 

The  Appeal  brought  by  C'ifpe  and  Cri/pe,  complaining  againft  a De- 
cree in  Chancery  made,  wherein  Mr.  Dalmahoy  is  recited  to  be  one  of  the 
Petitioners ; Cranbourne  and  Bowyer  are  ordered  to  put  in  an  anfwer,  and 
Dalmahoy,  if  he  plcafe. 

Mail  i 2,  1675. 

Ordered , That  this  Houfe  will  hear  Counfcl  at  the  Bar,  upon  the  Peti- 
tion and  Appeal  of  Sir  Nicholas  Cri/pe  and  others,  agair.ft  the  Lady  Vif- 
countefs  Cranbourne , the  Lady  Anne  Bowyer,  and  Thomas  Dalmnhcy,  Efq; 
and  their  anfwer  thereunto,  depending  in  this  Houfe,  on  IFtdne/Jay  the 
19th  of  this  inftant  May,  at  ten  of  the  clock  in  the  forenoon  ; whereof 
the  Petitioners  are  to  caufe  timely  notice  to  be  given  to  the  faid  Defen- 
dants, Or  their  Agents  in  the  faid  caufe,  For  that  purpofe. 

Maii  16,  1675. 

Whereas  Sir  NiJioIat  Cri/pe , Bart,  having  an  Appeal  depending  in  this 
Houfe,  againft  rhe  Lady  Cranbourne,  Lady  Bowyer,  and  Thomas  Dalmahoy, 
Efq;  a Member  of  the  Houfe  of  Commons ; hatn  prayed  that  Counfcl  may 
be  affigned  him  to  plead  his  caufc  upon  the  faid  Appeal,  and  hath  named 
Counfel  for  that  purpofe  : 

It  is  ordered.  That  Sir  John  Churchill , Serjeant  Peck,  Serjeant  Pember- 
ton, and  Mr.  Porter,  named  by  the  faid  Sir  Nicholas  Cri/pe,  be,  and  are  here- 
by appointed  to  open,  and  manage  the  faid  caufc,  on  the  part  and  behalf 
of  the  faid  Sir  Nicholas  Cri/pe,  on  Thur/clay  the  27th  day  of  this  inftant 
May,  at  ten  of  the  clock  in  the  forenoon  ; and  at  fuch  other  times,  as  it 
flrall  be  depending  in  this  Houfe. 

U pon  reading  the  Petition  of  Si  r Nicholas  Cri/pe , Bart.  Thomas  Cri/pe  and 
John  Cri/pe,  Elqrs.  fhewing,  that  having  an  Appeal  depending  in  this 
Houfe  againft  Thomas  Dalmahoy,  Efq;  a Member  of  the  Houfe  of  Com- 
mons. and  others;  they  are  in  danger  of  being  arrefled  by  an  order  of  the 
Houfe  of  Commons ; and  therefore  pray  the  protection  of  this  Houfe,  that 
they  may  have  libertv  to  profccutc  their  faid  Appeal  with  Freedom  : 

It  is  thereupon  ordered.  That  the  faid  Sir  Nicholas  Cri/pe , Bart.  John 
Cri/pe,  and  Thomas  Cri/pe,  or  any  of  them,  their  or  any  of  their  Counfcl, 
Agents  or  Sollicitors,  or  fuch  other  perfon  or  perfons  as  they  Dull  em- 
ploy, in  profecuting  the  faid  Appeal  before  this  Houfe,  be,  and  are  hereby 
privileged,  and  protected  accordingly  by  this  Houfe,  until  the  matter 
upon  the  Appeal  be  determined  by  their  Lordlhips.  And  all  pcrfbns 
whatfoever  arc  hereby  prohibited  from  arrefiing,  imprifuning,  or  other- 
wife  molcfting  the  faid  air  Nicholas  Crifpe , John  Cri/pe,  and  Thomas  Cri/pe , 
or  any  of  them,  their  or  any  of  their  Counlel,  Ageiits,  or  Sollicitors,  upon 
any  pretence  whatfoever,  during  the  time  prefixed,  as  they  or  fuch  of  them 
will  anfwer  the  contrary  to  this  Houfe. 

Mali  76,  1675. 

The  caufe  between  Sir  Nicholas  Crifpe,  he.  plaintiffs,  and  Thomas  Dal- 
mahoy, Efq;  defendant,  appointed  to  "be  heard  the  27th,  was  ordered  to  be 
heard  the  28th  Maii. 

Mail  27. 

Upon  reading  the  petition  of  Sir  Nicholas  Cri/pe,  complaining,  that  the 
Counfcl  affigned  him  by  this  Houfe,  to  plead  his  caufc  at  the  bar,  wherein 
Mr.  Dalmahoy  is  one  of  the  defendants,  do  refufc  to  plead  for  him  in  this 
cafe,  in  regard  of  a vote  of  the  Houfe  of  Commons  ; Sir  Nicholas  Cri/pe 
was  called  in,  and  ttftified,  that  he  (hewed  the  order  of  this  Houfe  to  Ser- 
jeant Peck,  Serjeant  Pemberton , Sir  John  Churchill,  and  Mr.  Porter. 

Whereupon  it  is  ordered.  That  whereas  Sir  John  Church  II,  Serjeant 
Peck,  Serjeant  Pemberton,  and  Mr.  Porter,  were  by  order  of  this  Houfe, 
dated  on  the  19th  inftant,  affigned  to  be  of  Counfcl  for  Sir  Nicholas  Cri/pe, 
John  Cri/pe,  and  Thomas  Cri/pe,  in  their  caufe  depending  in  this  Houfe 
againft  Thomas  Dalmahoy,  Efq;  a Member  of  the  Houfe  of  Commons,  and 
other  defendants,  at  fuch  time  as  the  faid  caufe  (hall  be  appointed  to  be 
pleaded  at  the  bar  of  this  Houfe ; having  appointed  to  hear  the  faid  caufe 
by  Counfel  on  both  fides,  to-morrow  at  three  of  the  clock  in  the  afternoon  : 

It  is  this  day  ordered.  That  the  faid  Sir  John  Churchill,  Serjeant  Peck, 
Serjeant  Pemberton , and  M r.  Porter,  be,  and  are  hereby  required,  to  ap- 
pear at  the  bar  of  this  Houfe,  to-morrow,  at  three  of  the  clock  in  the  af- 
ternoon, as  Counfel  to  plead  in  the  faid  caufe,  on  the  behalf  of  the  faid 
Sir  Nicholas  Cri/pe,  John  and  Thomas  Crijpe , as  they  will  anfwer  the  con- 
trary to  this  Houfe. 

Maii  28,  1675. 

Counfel  heard  at  the  baron  both  parrs,  upon  the  Petition  and  Appeal 
of  Sir  Ni.h  las  Crijpe , &c.  and  the  anfwer  of' Diana  Vifeountefs  Cran- 
bourne,  hie.  and  Thomas  Dalmahoy,  Efq;  put  in  thereunto,  concerning  a 
decree  in  Chancery : Rrfehed,  the  Petition  and  Decree  be  difmiffed. 

MM  28. 

This  day  the  Houfe  heard  the  Counfel  of  Sir  Nicholas  Cri/ie,  John  Cri/pe, 
and  Thomas  Cri/pe,  upon  theirPeritinn  and  Appeal  depending  in  this  Houfe; 
and  alfo  the  Counfel  of  the  Lady  Bowyer,  and  Mr.  Dhlmahoy,  upon  their 
anfwer  thereunto;  and  after  a ferious  confideration  thereof,  the  queftion 
being  put.  Whether  this  Petition  and  Appeal  (ball  be  difmiffed  this  Houfe  ? 

It  was  refol ved  in  the  affirmative. 

Non  Mr. 


on  Appeal  brought  agair.ft  Sir  John  Iragg. 
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Mr.  Serjeant  Pemberton,  Sir  John  Churchill,  Mr.  Serjeant  Peck , and  Mr. 
Porter  attending  at  the  door,  in  obedience  to  the  order  of  the  Houfc  of  Com- 
mons ; and  being  fevcrally  called  in,  Mr.  Speaker  did  fevcrally  acquaint 
them,  tli.it  they  were  furnmoned  to  give  an  account  to  the  Houle,  of  their 
appearing  as  Counfel  at  the  Bar  of  the  Houfc  of  Lords,  in  the  profccution 
of  a caufe  depending  upon  an  appeal,  wherein  Mr.  Dalmahay,  a Member 
of  this  Houi'c,  is  concerned,  in  the  manifeft  breach  of  the  order  of  this 
Houfe ; and  giving  up,  as  much  as  in  them  lies,  the  rights  and  privileges  of 
the  Commons  of  England : And  they  having  anfwered  and  made  their  excu- 
fes  to  the  effect  following  : That  they  had  no  notice  of  the  order  or  vote  of 
this  Houfe,  but  what  they  have  heard  in  common  difeourfe  abroad  ; and  be- 
caufe  they  conceived  Mr.  Dalmahoy,  a Membcrof  this  Houfe,  might  be  con- 
cerned, they  refufed  fcveral  times  to  appear  as  Counfcl,  or  to  accept  their 
fees;  but  being  affigned  of  Counfcl  for  Sir  Nicholas  Crijpe,  and  an  order  of 
die  Houfe  of  Lords  being  feived  on  them  to  attend  at  their  peril,  and  that 
then  attending,  and  Mr.  Dalmahoy  having  put  in  his  anfwer  in  the  Lords 
Houfc,  and  not  infiflingon  his  privilege  afterwards,  and  the  Counfcl  for  the 
Lady  Bowyer,  who  was  the  principal  party  concerned,  denying  to  be  of 
counfcl  (or  Mr.  Dalmahoy,  they  conceived  they  might  fafclyappear  as  Coun- 
fcl without  breach  of  the  order,  or  invading  the  rights  and  privileges  of  this 
Houfe,  which  was  not  intended  by  them;  and  Sir  John  Churchill , by  way 
of  further  cxcufe  for  himfelf,  faiif,  that  he  had  witnefies  ready  to  prove, 
that  Mr.  Dalmahay  was  willing  and  defirous  to  have  the  buftnefs  go  forward. 
And  the  (aid  Mr.  Setjeant  Pemberton , Sir  John  Chur  eld  II,  Mr.  Serjeant  Peck, 
and  Mr.  Porter , did  all  of  them  humbly  lubmit  themfelvcs  to  the  pltafurc 
of  the  Houfe,  if  they  had  in  any  tiling  mifbehaved  thcmfclves  ; and  being 
withdrawn,  and  the  matter  debated:  The  queftion  being  put,  That  Ser- 
jeant Pctr.bi rten  be  taken  into  the  cuftody  of  the  Serjeant  at  Arms  attending 
this  Houfe  ! 

Ic  was  rcfolved  in  the  affirmative. 

Ordered,  That  Serj.-ant  Pemberton,  Sir  John  Churchill,  Mr.  Serjeant 
Peek,  and  Charles  Porter,  Efq.  betaken  into  the  cuftody  of  the  Serjeant 
at  /irms  attending  this  Houfe,  for  their  breach  of  privilege  of  this  Houfc. 

Mercurii,  2 die  Junii. 

Ordered , That  Sir  Richard  Temple,  Mr.  Vaughan,  and  Sir  Thomas  Lee  do 
withdraw,  anJ  amend  the  rcafons  upon  the  debates  of  the  Houfe,  which  was 
done  ; and  the  reafons  agreed  to  are  as  follow  : 

“ The  Houfc  of  Commons  do  agree  with  the  Lords,  that  conferences  be- 
“ tween  the  two  Houles  of  Parliament  are  efiential  to  Parliamentary  Pro- 
**  cccdings,  when  they  are  agreed  in  the  ufual  and  Parliamentary  way  ; but 
“ the  manner  of  the  Lords  agreement  to  the  conference,  to  have  been  on 
44  Friday  the  28th  of  May  laft,  at  ten  of  the  clock.  In  the  Painted  Chamber, 

•*  with  limitation  and  provifo,  did  neceffitate  the  Houfe  of  Commons  to  for- 
*l  bear  to  meet  at  that  conference,  and  gave  the  firft  interruption  to  pailia- 
mentary  Proceedings  in  conferences  between  the  two  Houles. 

“ For  that  the  conference  defired  by  the  Commons,  was  upon  their  pri- 
41  vileges,  concerned  in  the  anfwer  of  the  Lords  to  2 meffage  of  the  Houfe 
41  of  Commons,  fent  to  the  Lords  the  17th  of  May,  in  the  cafe  of  Mr. 
44  Onft.w,  to  the  which  the  Lords  did  not  agree,  but  did  only  agree  to  a 
44  conference  concerning  their  privileges  in  general,  without  reference  to 
44  the  cafe  of  the  faid  Mr.  Onflow ; which  was  the  only  fubjefl-matter  of 
“ the  defired  conference. 

44  The  limitations  in  the  Lords  agreement  to  a conference,  with  provifo 
44  that  nothing  be  offered  at  the  conference  that  may  any  ways  concern  the 
44  Lords  judicature,  is  in  effefl  a denial  of  any  conference  at  all  upon  the 
44  fubjeift  upon  which  it  was  defired  ; which  ought  not  to  be. 

44  The  judicature  which  the  Lords  claim  in  Appeals  againft  a Member 
44  of  the  Houfc  of  Commons,  and  the  privilege  of  that  Houfe  in  that  cafe, 
44  is  fo  involved,  that  no  conference  can  be  upon  the  matter  without  fome 
44  way  touching  the  former. 

44  That  this  manner  of  agreeing  to  a conference  with  any  limitation  or 
44  provifo,  is  againft  the  courfe  of  proceedings  between  the  two  Houfcs  of 
44  Parliament,  in  coming  to  conferences  ; and  doth  feem  to  place  a power 
44  in  the  Managers  of  l'uch  conferences  to  judge,  whether  fuch  proviso's  be 
44  broken  or  not ; and  accordingly  to  proceed  or  break  off  the  conference 
44  upon  their  own  judgments. 

44  The  Htufc  of  Commons  doubt  not,  but  that  when  the  Lords  have 
44  confidercd  of  what  is  delivered  at  this  conference,  the  good  correfpond- 
44  ence  which  the  Lords  exprefs  they  defire  to  continue  between  the  two 
44  Houfcs,  (which  the  Commons  alio  are  no  lefs  careful  to  maintain)  will 
44  induce  them  to  remove  the  prefent  interruption  of  coming  to  conferen- 
44  ccs;  and  therefore  to  agree  to  the  conference,  as  it  was  defired  by  the 
44  Houfe  of  Commons,  upon  the  privileges  of  their  Houfe,  concerned  in  the 
44  Lords  anfwer  to  the  meffage  of  the  Houfe  of  Commons,  in  the  cafe  of 
44  Mr.  Onflow : That  the  particular  limitation,  that  nothing  be  offered  at 
•4  the  commence,  that  may  any  way  concern  the  judicature  of  the  Lords, 
44  appears  unnafonable  ; lor  that  their  Lordfhips  judicature  in  Parliament 
44  is  circumfctibed  by  the  laws  of  the  land,  as  to  their  proceedings  and 
44  judgments ; and  is,  as  well  as  all  other  Courts,  fubjeQed  to  Parliament." 

Jovis,  3 die  Junii , 1675. 

Mr.  Vaughan  reports.  That  the  Lord  Privy- Seal  did  manage  the  confe- 
rence, and  had  delivered  the  intent  and  occafion  of  the  conference  ; which 
Mr.  Vaughan  did  report  to  the  Houfe,  to  the  effe£l  following,  viz. 

“ The  Lords  do  take  notice  of  the  Houfe  of  Commons,  their  ordering 
44  into  cuftody  of  their  Serjeant,  Mr.  Serjeant  Peck,  Sir  John  Churchill,  Mr. 
44  Serjeant  Pemberton,  and  Mr.  Charles  Porter,  Councilors  at  Law  • af- 
“ figued  by  their  Lordfhips  to  be  of  Counfcl  in  an  Appeal  heard  at  their 
“ Lordfhips  Bar,  in  ihe  cafe  of  Sir  Nicholas  Crijpe,  againft  the  Lady 
44  Bowyer , Mr.  Dalmahoy,  and  others ; the  Lords  in  Parliament,  where  his 
“ M-ajcfty  ishigheft  in  Ins  royal  efiatc,and  where  the  laft  refort  of  judging 
44  upon  Writs  of  Error,  and  Appeals  in  Equity,  in  all  caufes,  and  over  all 
44  pcrfons,  is  undoubtedly  fixed,  and  permanently  lodged. 

44  It  is  an  unexampled  ufurpation  andbrcach  of  privilege  againft  the  Houfe 
44  of  Peers,  that  thor  orders  or  judgments  fhould  be  difputcd,  or  endeavour- 
“ ed  to  be  coniroulcd,  or  the  execution  thereof  obftru&ed  by  the  Lower 
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“ Houle  of  Parliament;  who  are  no  Court,  nor  have  authority  to  admini- 
44  ftcr  an  oath,  or  give  any  judgment. 

“ It  is  a tranfeendent  invafion  on  the  right  anJ  liberty  of  the  fuhjeft,  and 
44  againft  Magna  Charta,  the  Petition  of  Right,  and  many  other  laws,  which 
“ have  provided.  That  no  Freeman  fttail  be  imprifoned,  or  etherwi/e  reftrained 
44  of  his  liberty,  bus  by  due  pracefs  of  Law. 

“ This  tends  to  the  fubverfion  of  the  Government  of  this  Kingdom,  and 
“ to  the  introducing  of  arbitrarinefs  and  di  (order. 

“ Becaufeit  is  in  the  nature  of  an  injunction  from  the  Lower  Houfe  ( who 
44  have  noauthority  or  power  of  judicature  over  inferior  fubjeeb,  much  lefs 
44  over  the  King  and  Lords)  againft  the  orders  and  judgments  of  the  Su- 
44  preme  Court. 

44  We  are  further  commanded  to  acquaint  you.  That  the  Lords  have 
44  therefore,  out  of  that  juflicc  which  they  are  difpenfcrs  of,  againft  oppref- 
44  fion  and  breach  of  laws,  by  judgment  of  this  Court,  fee  at  liberty  by  the 
44  Gentleman-Ulhcr  of  the  Black  Rod,  all  the  faid  Serjeants  and  Counfel- 
44  lors;  and  prohibited  the  Lieutenant  of  the  Tower,  and  all  other  Kccp- 
“ ers  of  prifons,  and  Gaolers,  and  all  peifons  whatfoever,  from  arrefting 
44  and  imprifoning,  detaining,  or  otherwife  molefting,  or  charging  the  faid 
“ Gentlemen,  or  any  of  them  in  this  cafe  : And  if  any  perfon,  of  what  de- 
44  gree  foever,  {hall  prefumc  to  the  contrary,  their  Lordfhips  will  cxercifc 
44  the  authority  with  them  intrufted  for  putting  the  laws  in  execution. 

44  And  we  are  further  commanded  to  read  to  you,  a Roll  of  Parliament, 

“ in  the  firft  year  of  the  reign  of  King  Henry  the  1 Vth,  whereof  we  have 
44  brought  the  original  with  us." 

And  a debate  arifing  thereupon. 

Refolded,  That  a conference  be  defired  with  the  Lords  upon  the  fubjeeb- 
matter  of  the  laft  conference;  and  that  thefc  Members  following,  be  ap- 
pointed to  prepare  and  draw  up  reafons  upon  the  debates  of  the  Houfe,  to  be 
offered  at  the  conference  ; Mr.  Secretary  Coventry , idc. 

Ordered,  That  the  officer  in  whole  cuftody  is  tiie  Record  of  the  firft  of 
Henry  the  1 Vth,  mentioned  at  the  conference  with  the  Lords,  do  attend  the 
Committee  appointed  to  draw  up  reafons  for  another  conference  this  after- 
noon : And  they  are  to  meet  at  three  of  the  clock,  in  the  Speaker’s  cham- 
ber, and  to  fend  for  Perfons,  Papers,  and  Records. 

Ordered,  That  no  Member  of  this  Houfe  do  attend  the  Lords  Houfe,  up- 
on any  l'ummons  from  the  Lords,  without  leave  of  the  Houfe. 

Veneris,  4 Junii,  1675. 

Ordered,  That  the  thanks  of  the  Houfe  be  returned  to  Mr.  Speaker , for 
caufing  Mr.  Serjeant  Pemberton,  formerly  committed  by  order  of  this  Houfe 
Co  the  cuftody  of  the  Serjeant  at  Arms  attending  this  Houfe,  for  a breach  of 
privilege,  to  ‘be  feized  and  taken  into  cuftody  in  Wtjhninjler-hall,  for  his 
breach  of  privilege. 

The  Houfc  being  informed,  that  Sir  John  Churchill,  Mr.  Serjeant  Peck, 
and  Mr.  Charles  Porter,  who  were’ordcred  to  be  taken  into  the  cuftody  of 
the  Serjeant  at  Arms  attending  this  Houfe,  are  now  in  Weft minfttr -hall : 
Ordered.  That  the  Serjeant  at  Arms  now  attending  this  Houfe,  do  go 
with  his  Mace  into  Wrftminjler-kall,  and  do  execute  the  order  of  this  Houle, 
and  the  warrant  of  Mr.  Speaker  thereupon  ; for  feizing  and  bringing  in  cuf- 
tody Mr.  Serjeant  Peck , Sir  John  Churchill,  and  Mr.  Charles  Porter,  for 
their  breach  of  the  privilege  or  this  Houfe. 

The  Serjeant  returning,  gave  an  account,  that  he  had  executed  the  order 
of  this  Houfe,  and  Mr.  Speaker’s  warrant  thereupon,  and  had  brought  the 
faid  Mr.  Serjeant  Peck,  Sir  John  Churchill,  and  Mr.  Charles  Porter,  in  cuf- 
tody, into  the  Speaker's  chamber. 

The  queftion  being  put.  That  Sir  John  Churchill,  Mr.  Serjeant  Peck, 
Mr.  Serjeant  Pemberton,  and  Mr.  C/tarles  Porter , be  fent  to  the  Tower,  for 
their  breach  of  privilege,and  contempt  of  the  authority  of  this  Houfc  l 
It  was  refolved  in  tiie  affirmative. 

Ordered,  That  Mr.  Speaker  do  iffue  his  warrant  to  the  Lieutenant  of  the 
Tower,  to  receive  them  into  his  cuftody. 

Ordered , That  John  Popham,  Efq.  the  now  Serjeant  at  Arms  attending 
this  Houfe,  be  protected  againft  all  perfons  that  ihall  any  ways  inoleft  or 
hinder  him  from  executing  his  office. 

Sir  Thomas  Lee  reports  from  the  Compiittee,  the  reafons  agreed  to  be  of- 
fered at  the  conference  to  be  had  with  the  Lords  upon  the  matters  delivered 
at  the  laft  conference  ; which  were  twice  read,  and  with  fome  amendments 
made  at  the  table,  feverally  agreed ; and  are  as  follow,  viz. 

“ Your  Lordfhips  having  defired  the  laft  conference,  upon  matters  of 
44  high  importance  concerning  the  dignity  of  the  King,  and  the  fafecy  of 
44  rhe  Government,  the  Commons  did  not  expe&  to  hear  from  your  Lord- 
“ fhips  at  that  conference,  things  fo  contrary  to,  and  inconfiftent  with, 
44  the  matter  upon  which  the  faid  conference  was  defired,  as  were  then  de- 
44  livered  by  your  Lordfhips. 

44  It  was  much  below  the  cxpeiftation  of  the  Commons,  chat  afterarepre- 
“ fentation  of  your  Lordfhips  Meffage  of  matters  of  fo  high  importance,  the 
44  particular  upon  which  the  conference  was  grounded,  fhould  be  only  the 
“ commitment  of  four  Lawyers  to  the  cuftody  oftheirown  Serjeant  at  Arms, 
44  for  a manifeft  violation  of  the  privileges  of  their  Houfe. 

44  But  the  Commons  were  much  more  furprifed,  when  your  Lordfhips 
44  had  introduced  the  conference  with  an  affurance,  that  it  was  in  order  to 
“ a good  correfpondency  between  the  two  Houfes,  that  your  Lordfh'ps  fhould 
44  immediately  affume  a power  to  judge  the  orders  of  the  Houfeof  Commons 
44  for  iroprifonment  of  Mr.  Serjeant  Pemberton,  Mr.  Serjeant  Peck,  Sir  John 
44  Churchill,  and  Mr.  Charles  Porter,  to  be  illegal  and  arbitrary  ; and  theex- 
44  ecution  thereof  a great  indignity  to  the  King’s  Majefty;  with  many  other 
“ high  reflections  upon  the  Houfe  of  Commons  throughout  the  whole  con- 
44  ference;  whereby  your  Lordfhips  have  condcmncd''the  whole  Houfeof 
“ Commons  as  criminal,  which  is  without  precedent  or  example,  or  any 
44  ground  or  reafon  fo  to  do. 

“ L 's  not  againft  the  King’s  dignity  for  the  Houfe  of  Commons  to  pu- 
44  nifh  by  imprifonmem,  a Commoner  that  is  guilty  of  violating  their  pri— 
44  vileges,  that  being  according  to  the  known  laws  and  cuftoms  of  Parlia- 
“ ment;  and  the  right  of  their  privileges  declared  by  the  King’s  royal  Pre- 
“ deccflbrs  in  former  Pari. •aments,  and  by  himfelf  in  this. 

“ But 
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«*  But  your  Lordlhips  claiming  to  be  the  fupremc  Court,  and  that  his 
*«  M.ijcfty  is  higheft  in  his  royal  eftate  in  the  Court  of  judicature  there, 

««  is  a diminution  of  the  dignity  of  the  King,  who  is  higheft  in  his  royal 
“ eftate  in  full  Parliament;  and  is  derogatory  to  the  authority  of  the 
«*  whole  Parliament,  by  appropriating  it  to  yourfelvcs. 

“ The  Commons  did  notby  this  imprifonment  infringe  any  privileges 
« of  the  Houfe  of  Peers,  but  only  defend  and  maintain  their  own  : On  the 
“ other  fide,  your  Lordfhips  do  highly  intrench  upon  the  rights  and  pri- 
vileges  of  the  Houfe  of  Commons,  by  denying  them  to  be  a court,  or 
« to  have  any  authority  or  power  of  judicature  ; which,  if  admitted,  will 
««  leave  them  without  any  poweror  authority  tnpreferve  themfclves. 

“ As  to  what  your  Lordfhips  call  a tranfeendent  invafion  of  the  rights 
“ and  liberty  of  the  lubjeft,  and  againfl  Magna  Charta,  the  Petition  of 
“ Right , and  many  other  laws ; the  Houfe  of  Commons  prefume  that  your 
« Lordfhips  know,  that  neither  the  Great  Charter , Petition  of  Right , or 
« any  other  laws,  do  take  away  the  law  anJ  cuftom  of  Parliament,  or  of 
« cither  Houfe  of  Parliament,  or  clfc  your  Lordfhips  have  much  forgot- 
n ten  the  Great  Charter , and  thofe  other  laws,  in  the  fcveral  judgments 
« vour  Lordfhips  have  palled  upon  the  King’s  fubjefls  in  C3fes  otprivi- 
« lege.  But  the  Commons  cannot  find  by  Mcgha  Charla , or  by  any  other 
«.<  law  or  ancient  culbm  of  Parliament,  that  your  Lordfhips  have  any  ju- 
“ jffdiclion  in  cafes  of  Appeals  from  the  Courts  of  Equity. 

^ « We  arc  further  commanded  to  acquaint  you,  that  the  enlargement  of 

« thofe  perfons  in  prifon,  by  order  of  the  Houfe  of  Commons,  by  the 
« Gentknun-Ufhcr  of  the  Black-Rod,  and  the  prohibition  which  threa- 
ts tens  all  officers  and  other  perfons  whatfoever,  not  to  receive  or  detain 
“ them,  is  an  apparent  breach  of  the  rights  and  privileges  of  the  Houfe  of  I 
“ Commons  : And  they  have  therefore  caufed  them  to  be  retaken  into 
««  the  cuftody  of  the  Serjeant  at  Arms  attending  this  Houfe,  and  have 
«*  committed  them  to  the  Tower. 

“ As  for  the  Parliament-Roll  of  the  firft  of  King  Henry  the  IVth, 

“ caufed  to  be  read  by  your  Lordfhips  at  the  laft  conference,  but 
“ not  applied,  the  Commons  apprehend  it  doth  not  concern  the  cafe  in 
“ queftion  : For  th3t  this  Record  was  made  upon  occafion  of  judgments 
«*  given  by  the  Lords,  to  depofe  and  imprifon  their  lawful  King;  to 
**  which  the  Commons  were  not  willing  to  be  made  Parties.  And  therc- 
««  fore  the  Commons  conceive  it  will  not  be  for  the  honour  ofyourLord- 
«»  fhips  to  make  further  ule  of  that  Record. 

“ But  we  are  commanded  to  read  to  your  Lordfhips  the  Parliament- 
“ Roll  of  4 Ed.  111.  N.  6.  which,  if  your  Lordfhips  pleafe  to  confider, 

“ they  doubt  not  but  your  Lordfhips  will  find  occafion  to  apply  it  to  the 
“ prefent  purpOfe.” 

Ordered , The  Thanks  of  the  Houfe  be  given  to  the  Speaker,  for  his 
care  in  ilTuing  the  Warrant  for  retaking  the  perfons  committed  yellerday 
irito  cuftody. 

The  Serjeant  at  Arms  ordered  to  be  fent  to  the  Tower;  and  the  other 
Serjeant  at  Arms  attending.  Was  ordered  to  apprehend  him  for  betiaying 
his  truft,  in  not  executing  his  office,  in  bringing  the  perfons  committed 
yeflerday  to  his  cuflody,  to  the  bar  of  the  Houfe. 

An  Addrcfs  ordered  to  be  prepared  to  be  prefented  to  his  Majefty,  to 
defire  a new  Serjeant  at  Arms  to  attend  the  Houfe. 

Saturday , June  5,  1675. 

Mr.  Secretary  Coventry  acquainted  the  Houfe,  that  it  was  his  Majcfty’s 
defire,  that  the  Houfe  would  adjourn  till  four  of  the  clock  in  the  afternoon, 
and  that  both  Houfes  fhouldat  that  time  attend  him  in  the  Banquetting- 
houfc  at  Whitehall . 

A debate  iriftng  touching  the  removal  of  John  Popham , Efq.  Serjeant 
at  Arms  in  ordinary,  attending  the  Houfe  yellerday,  the  further  debate 
thereof  was  adjourned  till  five  of  the  clock  in  the  afternoon.  And  then 
the  Houfe  adjourned-till  four  in  the  afternoon. 

In  the  Afternoon , 

The  Houfe  then  met  at  the  time  they  adjourn’d  to,  and  went  in  a body 
to  his  Majefty  at  Whitehall ; and  the  Houle  of  Lords  being  alfo  prefent, 
his  Majefty  made  the  following  Speech  : 

My  Lords  and  Gentlemen, 

'Y'O  U may  remember , that  at  the  meeting  of  this  Stjfion  I told  you,  no  endea- 
•*  vours  would  be  wanting  to  make  the  continuance  of  this  Parliament  imprac- 
ticable. J am  ferry  that  experience  hath  fo  quickly  Jhewtd  you  the  truth  of 
\ what  I then  faid  ; but  I hope  that  you  arc  wed  cotrjinctd , that  she  intent  of 
alt  thffe  contrivances  is  only  to  procure  a diffolutian.  I conftfe  1 look  upon  it 
as  a mo  ft  malicious  defsgn  of  thofe  who  arc  enemies  to  me  and  the  Church  of 
England  ; and  were  the  contrivers  known , I Jhould  not  doubt  but  the  dijlikt  of 
their  practices  would  alone  be  a means  of  bringing  the  Houfes  to  a good  under  - 
fording.  But  fence  I cannot  preferibe  any  way  how  to  arrive  to  the  difeovery 
of  it , / mujl  tell  you  plainly  my  opinion,  that  the  means  of  coming  so  any  com- 
pofurt  between  yourfelves,  cannot  be  without  admitting  offucb free  conferences  as 
may  convince  one  another  by  tbereafens  then  offered ; or  enable  me  to  judge  rightly 
of  the  differences , when  all  hath  been  fetid  on  both  fsdes  which  the  matter  will 
afford:  for  l am  not  to  feffer  thefe  differences  to  grow  to  diferders  in  the  whole 
Kingdom,  if  1 con  prevent  it ; and  J am  fure  my  judgment  jhall  always  be  im- 
partial between  my  two  Houfes  of  Parliament.  But  l muf  let  you  know,  that 
whilf  y.u  are  in  debate  about  your  privileges , 1 will  not  feffer  my  own  to  be 
invaded.  I have  nothing  more  to  fay  to  you  at  this  time,  but  to  defer  t,  as  I did 
whir,  we  met  ferjl,  that  you  would  yet  confider,  and  not  fufftr  ill  men’s  dtftgns  to 
kinder  the  Stfefom  from  a boppy  conclufeon. 

[The  Houfe  of  Lords  prefented  an  Addrefs  to  his  Majefty,  to  remove 
the  Lieutenant  of  the  Tower  ; whereupon  the  Lord-Trcafurei  reported  his 
Majefty’s  anfwcr,  viz.  “ That  his  Majcftv  hath  confiderea  the  cir- 
•*  cumftances  of  the  matter,  and  is  not  fatisfied  how  with  juftice  he  can 
“ remove  him.”] 

The  Houfe  then  took  into  confideration  his  Majefty’s  Speech,  and  re- 
folved,  ncmine  ccntradicente.  That  the  humble  T hanks  of  ihis  Houfe  be 
returned  to  his  Majefty,  for  the  gracious  expreffions  in  his  Speech  this 
day  made  to  both  Houfes  of  Parliament;  and  fucb  Members  of  this  Houfe 
as  are  of  his  Majcfty’s  Privv-Council  are  defired  to  prefent  the  humble 
Thanks  of  this  Houfe  to  bis  Majefty. 

Refelved , That  it  doth  not  appear  to  this  Houfe,  that  any  Member 
thereof  hath  either  contrived  or  promoted  the  difference  between  the  two 
Houfes  of  Parliament  j or  in  aliening  the  Rights  of  the  Commons  of  Eng- 
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land,  and  the  privileges  of  this  Houfe  ; of  to  have  done  any  thing  ir.con- 
fiftent  with  his  duty,  or  the  truft  repofed  in  him.  And  then  adjourned  to 
Monday,  June  7. 

On  Monday , June  7,  the  Houfe  refolved.  That  what  Serjeant  Popham 
djd  in  retaking  the  four  Lawyers  into  his  cuftody,  and  conducing  them 
to  the  Tower  of  London,  was  in  purfuance  of  his  duty,  and  by  the  order  of 
the  Houfe  ; and  the  further  debate  concerning  the  laid  Serjeant  at  Arms 
was  adjourned  till  fPednefday  morning. 

A copy  of  an  order  from  the  Houfe  of  Lords  for  the  hearing  Counfcl  in 
the  cafe  of  Sir  John  Pagg,  a Member  of  this  Houfe,  to-morrow  morning, 
was  then  read  and  debated  ; And, 

Refolved , That  as  to  the  cafe  of  appeal  brought  againft  Sir  John  Pagg, 
in  the  Houfe  of  Lords,  he  lhall  have  the  protection  and  affiitence  of  this 
Houfe. 

Refelved,  stem.  con.  That  if  any  perfon  or  perfons  lhall  be  aiding  or  af- 
fifting  in  putting  in  execution  any  fentence  or  judgment  that  lhall  be 
given  by  the  Houfe  of  Lords,  upon  the  Appeal  brought  by  Dr  .Shirley  againft 
Sir  John  Pagg,  a Member  of  this  Houle,  fuch  perfon  or  perfons  Oiall  be 
adjudged  and  taken  to  be  betrayers  of  the  rights  and  liberties  of  the  Com- 
mons of  England,  and  the  privileges  of  this  Houfe  ; and  lhall  be  proceeded 
againft  accordingly. 

Ordered,  That  thefe  Votes  be  made  publick,by  fetting  them  up  in  IPf- 
mi  after -bail,  and  in  the  Lobby  of  this  Houfe ; and  the  Clerk  of  the  Houfe 
to  take  care  to  fee  it  done. 

In  the  afternoon  the  Houfe  proceeded  in  the  further  confideration  of  ef- 
feflual  means  for  the  prefervation  of  their  rights  and  privileges,  and  rcfol- 
ved,  n/m.  con.  That  no  perfon  committed  by  order  or  warrant  of  this 
Houfe,  for  breach  of  the  privileges  or  contempt  of  the  authority  of  the 
Houfe,  ought  to  be  difeharged  during  the  Seffion  of  Parliament,  without 
the  order  or  warrant  of  this  Houfe. 

Refolved , nem.  con.  That  the  Lieutenant  of  the  Tower  of  London,  in  re- 
ceiving and  detaining  in  cuftody.  Sir  John  Churchill , Serjeant  Peck,  Ser- 
jeant Pemberton,  and  Mr.  Porter,  hath  performed  his  duty  according  to 
law  ; and  for  his  fo  doing,  he  ftiall  have  the  aflitlance  and  protection  of 
this  Houfe. 

Refelved,  That  the  Licutenantof  thtTewer,  in  cafe  hfthath,  or  (hall  receive 
any  writ,  warrant,  order,  or  command,  to  remove  or  deliver  any  perfon  or 
perfons  committed  to  his  charge,  for  breach  of  the  privileges  or  contempt  of 
the  authority  of  theHoufe  of  Commons,  by  order  or  warrantor the  Houfe; 
lhall  not  make  any  return  thereof,  or  yield  any  obedience  thereto,  before 
he  hath  firft  acquainted  the  Houfe  therewith,  and  received  their  order  and 
direction  how  to  proceed  therein. 

Ordered,  That  thefe  refolutions  be  immediately  fent  to  the  Lieutenant  of 
the  Tower ; and  then  the  Houfe  adjourned. 

Tuefday,  June  8,  1675. 

A me/Tage  fent  to  the  Lords  to  remind  them  of  the  laft  conference;  and 
for  a conference  upon  the  fubjeCt-matier  delivered  by  the  Lords  at  the  laft 
conference. 

Sir  John  Robinfon  informing  the  Houfe,  that  he  had  received  the  four 
Lawyers  committed  to  his  cuftody  by  this  Houfe,  and  denied  to  deliver 
them  to  the  Gentleman-Ulhcr  of  the  Black-Rod  ; and  that  he  was  ferved 
laft  night  with  four  Writs  of  Habeas  Corpus,  to  bring  the  faid  four  Lawyers 
before  the  King  and  his  Parliament  at  Weft me nfer,  this  morning,  and 
craved  the  advice  of  the  Houfe  what  to  do  therein  : 

Ordered,  The  Thanks  of  the  Houfe  be  given  to  the  faid  Sir  John  Ro- 
binfeon  for  his  behaviour  therein  ; and  Mr.  Speaker  intimated  to  him,  that 
he  Ihould  forbear  to  return  the  laid  Writs  of  Habeas  Corpus,  which  were 
read  and  debated  ; and  the  further  debate  thereof  was  adjourned  till  to- 
morrow-morning, and  a Committee  appointed  to  fearch  the  Lords  Jour- 
nals to  fee  what  hath  been  done  in  the  cafe  of  the  four  Lawyers,  the  Writ# 
of  Habeas  Corpus,  and  Mr.  Serjeant  Popham ; and  to  fearch  for  precedents 
on  the  Writs  of  Habeas  Corpus:  and  adjourn'd. 

Mercurii,  9 die  Junii. 

Sir  Thomas  Clarges  reports  from  the  Committee,  to  whom  it  was  referred 
to  fearch  for  precedents  touching  Writs  of  Habeas  Corpus  returnable  in 
Parliament;  that  the  Committee  had  found  fcveral  precedents  of  Writs  of 
Habeas  Corpus  returnable  in  Parliament,  and  confidercd  of  them  : And 
that  the  Committee  thereupon  had  agreed  upon  four  Refolves  to  be  pre- 
fented to  the  Houfe,  which  he  read  in  his  place,  and  afterwards  delivered 
the  fame  in  at  the  Clerk’s  table,  where  they  being  twice  read,  were  upon 
the  queftion  fevcrally  agreed  to,  and  are  as  follow  : 

“ Rfolvcd,  nem.  ion.  1.  That  no  Commoners  of  En-land,  committed 
“ by  the  order  or  warrant  of  the  Houfe  of  Commons,  for  breach  of  privi- 
“ lege,  or  contempt  of  the  authority  of  the  faid  Houfe,  ought,  without  or- 
««  derof  this  Houfe  to  be  by  any  Writ  of  Habeas  Corpus,  or  any  other  autno- 
« rity  whatfoever,  made  to  appear  and  anfwcr,  or  receive  any  determination 
“ in  the  Houfe  of  Peers,  during  that  Seffion  of  Parliament  wherein  f.ch 
“ perfons  were  fo  committed. 

“ Refelved,  nem.  con.  2.  That  the  order  of  the  Houfe  of  Peers  for  the 
“ i filling  out  the  Writs  of  Habeas  Corpus  concerning  Mr.  Serjeant  Prm- 
“ berlon,  Mr.  Serjeant  Peck,  Sir  John  Churchill,  and  Mr.  Cha  let  Porter, 
“ is  infufficient  and  illegal ; for  that  it  isgencral,  and  exprefles  no  parti- 
's cular  caufe  of  privilege,  and  commands  the  King’s  Great  Seal  to  be 
“ put  to  writs  ndt  returnable  before  the  faid  Houfe  of  Peers. 

“ Refelved,  nem.  con  3.  That  the  Lord-Keeper  be  acquainted  with  thefe 
“ refoluticns,  t®  the  end  that  the  faid  Writs  of  Habeas  Corpus  be  fuper- 
“ feded,  as  contrary  to  law  and  the  privileges  of  this  Houfe. 

“ Refelved,  nem.  con.  4.  That  a mefiage  be  fent  to  the  Lords  to  ac- 
“ quaint  their  Lordlhips,  that  Mr.  Serjeant  Peck,  Sir  John  Churchill,  Mr. 
« Serjeant  Pemberton , and  Mr.  Charles  Porter,  were  committed  by  order 
“ and  warrant  of  this  Houfe  for  manifeft  breach  of  the  privilege,  and 
“ contempt  of  the  authority  of  this  Houfe.” 

Ordered,  That  Col.  Birch  do  go  up  to  the  Lords  with  a mefiage,  that  a 
conference  be  defired  upon  the  fubjedt-mattcr  of  the  laft  conference. 

A mefiage  was  this  day  fent  from  his  Majefty  in  the  Houfe  of  Lords,  by 
Sir  Edward  Carteret , Uflier  of  the  Black-Rod,  commanding  this  honour- 
able Houfe  to  attend  his  Majefty  forthwith  in  the  Houfe  of  Peers  ; and  ac- 
cordingly Mr.  speaier  went  up  with  the  Houfe,  where  his  Majefty  was 
pleafe  if  to  make  the  following  speech  to  them  : 

My 
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3 i . Proceedings  in  the  Houfe  of  Commons , 


My  Lards  and  Gentlemen, 

* T Think  l have  given  fufficient  Evidence  to  the  World,  that  I have 

* ^ not  been  wanting  on  my  Part,  in  my  Endeavours  to  procure  the  full 

* latisfaftion  of  all  my  Subjects,  in  the  Matters  both  of  Religion  and 

* Property : I have  not  only  invited  you  to  thofe  Confiderations  at  our 
« firit  Meeting,  but  1 have  been  careful,  through  this  whole  SefEon,  that 

* no  concern  of  my  own  Ihould  divert  you  from  them. 

1 Befides,  as  I had  only  deligncd  the  Matter  of  it  id  be  the  procuring 

* of  good  Laws,  fo  for  the  gaining  of  them,  I have  alrea  y waited  much 

* longer  than  I intended ; and  fhould  have  been  contented  frill  to  have 

* continued  my  Expectation,  had  there  any  Hopes  remained  of  a good 

* Conclufion.  But  I muft  confefs,  the  111  Defigns  of  our  Enemies  have 
‘ been  too  prevalent  againft  thofe  good  ones  I had  propofed  to  tnyfclf,  in 
« behalf  of  my  People ; and  thofe  uirhappv  Differences  between  my  two 
« H.uf'S  arc  grown  to  fuch  a Height,  that  1 find  no  poffible  means  of  put- 

* ting  an  End  to  them,  but  by  a P orogation.  It  is  with  great  unwilling- 

* nefs  that  I make  ufc  of  this  Expeoient,  having  always  intenJed  an  Ad- 

* journment  for  the  prefetving  of  fuch  Bills  tu  were  unfinished.  But  my 
‘ Hr  pes  are,  that  by  this  Means  the  prefent  Occafion  of  Differences  be- 
« tug  taken  away,  you  will  be  fo  careful  hereafter  of  the  Public,  as  not 
» to  feck  new  ones,  nor  to  revive  the  old. 

* I intend  to  meet  you  here  again  in  Winter,  and  have  direfted  my 

* Lord-Keeper  to  prorogue  you  tin  the  thirteenth  Day  of  OSober  next.’ 

QeUbtr  13,  1675,  the  King  came  to  the  Houfe,  and  began  thus  : 

My  Lords  and  Gentlemen, 

‘ ¥ ?vleftyou  now  with  more  than  an  ufual  Concern  for  the  event  of  this 

* J.  Scflions;  and  I know  i:'s  but  what  may  be  reafonably  expected  from 
‘ the  Care  I have  for  the  Prefcrvation  of  the  Government.  The  Caufcs  of 
‘ the  hit  prorogation,  as  1 for  my  Part  do  not  defire  to  remember,  fo  1 

* hope  no  Man  clie  will,  unlefs  it  be  to  learn  from  thence  how  to  avoid 

* the  like  Occafion  for  the  future:  And  I pray  confider  how  fatal  the 
« Confequenecs  may  be,  and  how  little  Benefit  is  like  to  redound  to  the 
‘ People  by  it.  However,  if  any  of  that  Kind  fhall  arife,  I defire  you 
4 would  defer  thole  Debates,  till  you  have  brought  fuch  publick  Bills  to 

* Perfection,  as  may  conduce  to  the  Good  and  Safety  of  the  Kingdom.’ 
[The  refr  of  the  Speech  relates  to  his  Majefty's  recommending  the  Se- 
curity of  the  Prcteftant  Religion,  the  Supply  for  building  Ships,  and 
publick  Dtbts,  £sfr.] 

Then  the  Lord  Finch,  by  his  Majefty’s  Order,  made  a Speech  to  both 
Houfcs,  recommending  Unanimity,  and  making  good  Laws,  and  the 
Care  of  Religion,  We. 

The  Earl  of  Shaftesbury's  Speech  in  the  Houfe  of  Lords,  upon  the  De- 
bate of  appointing  a Day  for  the  hearing  Dr.  Shirley’s  Caufe,  the  20th 
of  OHober,  1675. 

My  Lords, 

OU  R All  is  at  Stake,  and  therefore  you  muft  give  me  Leave  to  (peak 
freely  before  we  part  with  it.  My  Lord  Biftiop  of  Salisbury  is  of 
Opinion,  'That  we  fiiould  rather  appoint  a Day  to  confider  what  to  do  upon  the 
Petition , than  to  appoint  a Day  of  hearing ; and  my  Lord- Keeper,  for  1 may 
name  them  at  a Committrc  of  the  whole  Houfe,  tells  us  in  very  eloquent 
and  ftudied  language.  That  he  will  propoft  us  a IV ay  far  left  liable  to  Exception , 
and  much  left  offenfrve  and  injurious  to  our  own  Privileges,  than  that  of  ap- 
pointing a Day  of  hearing.  And  1 btfeech  your  Lordlhips,  did  you  not  af- 
ter all  thefe  fine  Words  expect  fome  admirable  Propofal  ? But  it  ended  in 
this;  That  your  Lordjhips  Jhould  appoint  a Day,  nay , a very  long  Day,  to  con- 
fider what  you  would  do  in  it : And  my  Lord  hath  undertaken  to  convince 
you,  thi.C  this  is  your  only  Courfe,  by  fcvcral  undeniable  Reafons ; the 
firit  of  which  is,  That  ’tit  againjl your  Judicature  to  have  this  Caufe,  wbith 
is  not  proper,  before  us,  nor  ought  to  be  relieved  by  us.  To  ibis,  my  Lords, 
give  me  Leave  to  anfwer,  '1  hat  I did  not  txpeft  from  a Man  profdfing 
the  Law,  that  after  an  Anfwer  by  OrJer  of  the  Court  was  put  in,  and  a 
Day  had  been  appointed  for  hearing,  which  by  fome  Accident  was  fet 
slide  5 and  the  Plaintiff  moving  for  a fecond  Day  to  be  alligned,  that  ever, 
without  hearing  Counfcl  of  both  Sides,  the  Court  did  enter  into  the  Me- 
rits of  the  Caufe.  And  if  your  Lordlhips  Ihould  do  it  here  in  a Caufe  at- 
tended with  the  Circumftances  this  is,  it  would  not  only  be  an  apparent 
injiillice,  but  a plain  Subterfuge,  to  avoid  a Point  you  durrt  not  maintain. 
But  my  Lord’s  fccond  Rcafon  fpcaks  the  Mailer  more  clearly  ; for  that  ( 
is,  Betauft  ’tis  a doubtful  Cafe , whether  the  Commons  have  not  Privilege,  and 
thereiorc  my  Lord  would  have  you  to  appoint  a further,  and  a very  long  Day  1 
is  confider  of  it:  Which,  in  plain  Englijh  is,  that  your  Lordlhips  Ihould 
confefs  upon  your  Books,  that  you  conceive  it  on  fecond  Thoughts  a 
doubtful  Cafe  ; for  fo  your  appointing  a Day  to  confider  will  do  ; and  that 
for  no  other  Rcafon,  but  becaufc  my  Lord-Keeper  thinks  it  fo  ; which 
I hope  will  not  be  a Rcafon  to  prevail  with  your  Lordlhips,  fince  we  can- 
rot  yet,  by  Experience,  tell  that  his  Lordlhip  is  capable  of  thinking  your 
Lordlhips  in  the  right,  in  any  Matter  againft  the  Judgment  of  the  Houfe 
of  Commons ; ’tis  fo  hard  a Thing  even  for  the  abieft  of  Men  to  change 
ill  Habits. 

But  my  Lord’s  third  Rcafon  is  the  moll  admirable  of  all,  which  he 
ftilcs  unanfwerablc,  viz.  That  your  Lordjhips  are  all  convinced  in  your  Con- 
Jiienees , that  this  (if  prcfecuted)  will  caufe  a Breach.  I bcfeech  your  Lord- 
lhips confider,  whether  this  Argument,  thus  applied,  would  not  overthrow 
the  Law  of  Nature,  and  all  the  Laws  of  Right  2nd  Property  in  the 
World  : For  ’tis  an  Argument,  and  a very  good  one,  that  you  Ihould 
not  Hand  or  infill  on  Claims,  where  you  have  not  a clear  Right,  or 
where  the  Queftion  is  not  of  Confequencc  and  Moment,  in  a Matter  that 
may  produce  a dangerous  and  pernicious  Breach  between  Relations,  Per- 
fons,  or  Bodies  Politick,  joined  in  Intereil  and  high  Concerns  together. 
So,  on  the  other  Hand,  if  the  Obilinacy  of  the  Party  in  the  wrong,  fhall 
be  made  an  unanfwerabie  Argument  for  the  other  Party  to  recede  end 
give  up  his  juft  Rights;  how  long  flia.ll  the  People  keep  their  Liberties, 
or  the  Princes  or  Governors  of  the  World  their  Prerogatives  l How  long 
fiiall  the  Hulband  maintain  his  Dominion,  or  any  Man  his  Property, 
Irom  his  Friend’s  or  his  Neighbour's  Gbftinacy?  But,  my  Lords,  wh>*n 
1 hear  my  Lord-Keeper  open  f > eloquently  the  fatal  Confequenecs  of  a 
Breach,  1 cannot  forbear  to  fall  into  fome  Admiration  how  it  comes  to 
pals,  that  (if  the Confcqueqccs  be  fo  fatal)  the  King's  Minillers  in  the 
Houfe  of  Commons,  of  which  there  are  feveral  that  arc  of  the  Cabinet, 
and  have  daily  Refort  to  his  Majefty,  and  have  the  Direftioa  and  Trull 
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of  his  Affairs;  I fay,  that  none  of  thefe  fhould  prefs  thefe  Con  fcquences 
there,  or  give  the  leaft  Slop  to  the  Career  of  that  Houle  in  this  Bufinefs  j 
hut  that  all  the  Votes  concerning  this  Affair,  nay,  even  that  very  Vow, 
That  no  Appeal  from  any  Court  of  Equity  it  cognizable  by  the  Houfe  of  Lords, 
ihould  pals  r.emint  tatttradicente.  And  yet  all  the  great  Mutifrtrs  with  us 
here,  the  Biftiops  and  other  Lords  of  create!!  Dcpendance  on  the  Court, 
contend  this  Point,  *s  if  it  were  pro  Arts  id  Feds.  I hear  his  Majefty  in 
S.otland  hath  been  ptcafed  to  declare  againft  Appeals  in  Parliament ; I 
cannot  much  blame  the  Court,  if  they  think  (the  Lord- Keeper  and  the 
Judges  being  cf  the  King's  naming,  and  in  his  Power  to  change)  that  the 
Jufticc  of  the  Nation  is  fafe  enuugh  ; and  I,  my  Lords,  may  think  lo  too, 
during  this  King’s  Time,  though  1 hear  Scotland,  not  without  Rcafon, 
complain  already.  Yet  how  future  Princes  may  ufc  this  Power,  and  how 
Judges  may  be  made  not  Men  of  Ability  or  Integrity,  but  Men  of  Rela- 
tion and  Dependance,  and  who  will  do  what  they  are  commanded ; and 
all  Men’s  Caufes  come  to  be  judged,  and  Eilatcs  difpofed  on,  as  great 
Men  at  Court  pleafe. 

My  Lords,  the  Confutation  of  our  Government  h.ith  provided  better 
for  us  ; and  I can  never  believe  fo  wife  a Body  as  the  Houfe  of  Commons, 
will  prove  that  foolilh  Woman  which  plucks  down  her  Houfe  with  her 
Hands. 

My  Lords,  I muft  prefume  in  the  next  Place,  to  fay  fomething  to  what 
was  offered  by  my  Lord  Bilhop  of  Salisbury,  a Man  of  great  Learning  and 
Abilities,.and  always  vei  fed  in  a ftronger  and  clofer  Way  of  reafoning,  than 
the  Bulificfs  of  that  noble  Lord  1 anlwered  before  did  accuftom  him  to  ; 
and  that  Reverend  Pfelate  hath  ftated  the  Matter  very  fair  upon  two  Heads: 

The  firft,  metier  the  hearing  of  Caufes  and  Appeals,  and  ef fed  ally  in  this 
Point,  where  the  Members  have  Privilege,  be  fo  material  to  us,  that  it  ought  not 
to  give  way  to  the  Reafan  of  State,  of  greater  Affairs  that  puffed  us  at  that  time f 

The  fecond  was.  If  this  Bufmeft  be  of  that  Moment,  yet  whether  the  ap- 
pointing a Day  to  con/ider  of  this  Petition,  would  prove  of  that  Conference  and 
Prejudice  to  your  Caufe  ? 

My  Lords,  to  thefe  give  me  Leave  in  the  firft  Place  to  fay,  that  this 
Matter  is  no  lefs  chan  vour  whole  Judicature ; and  your  Judicature  is  the 
Life  and  Soul  of  the  Dignity  of  the  Peerage  of  England ; you  will  quickly 
grow  burdenfome,  if  you  grow  life  lefs : You  have  now  the  grcatell  and 
moil  ufcful  End  ol  Parliaments  principally  in  you,  which  is  not  to  make 
new  Laws,  but  to  redrefs  Grievances,  and  to  maintain  the  old  Land- 
Marks.  The  Houfe  of  Commons  Bufinefs  is  to  complain,  your  Lordlhips 
to  redrefs,  not  only  the  Complaints  from  them  that  are  the  Eyes  of  the 
Nation,  but  all  other  particular  Pcrfons  that  addrefs  to  you.  A Land 
may  groan  under  a Multitude  of  Laws,  and  I believe  ours  does  ; and 
when  Laws  grow  fo  multiplied,  thpv  prove  oftener  Snares  than  Direc- 
lions  and  Security  to  the  People.  1 look  upon  it  as  the  Ignorance  and 
VVeaknefs  of  the  latter  Age,  if  not  worfe,  the  Effeft  of  the  beligns  of  ill 
Men  ; that  it  is  grown  a general  Opinion,  that  where  there  is  ifot  a par- 
ticular DircSion  in  fome  Aft  of  Parliament,  the  Law  is  defective;  a3  if 
the  Common  Law  bad.not  provided  much  better,  fhorter,  and  plainer;  for 
the  Peace  and  Qu.et  of  flic  Nation,  than  intricate,  Ion?  perplexed  Sta- 
tutes do ; which  has  made  Work  for  the  Lawyers,  given  Power  to  the 
Judges,  lcflened  your  Lordlhips  Power,  and  in  a good  Mcafure  unhinged 
the  Security  of  the  People. 

My  Lord  Bilhop  tells  us.  That  your  whole  Judicature  is  not  in  quejlion, 
but  only  the  Privilege  of  the  Houfe  of  Commons,  of  their  Members  notappearing 
at  your  Bare  My  Lords,  were  it  no  more,  yet  that  for  Juftice  and  the 
People’s  Sake  you  ought  not  to  part  with  : How  far  a Privilege  of  the 
Houfe  of  Commons,  their  Servants,  and  thofe  they  own,  doth  extend, 
IVeJhninjler- Hall  may  with  grief  tell  your  Lordlhips.  And  the  fame  Pri- 
vilege of  their  Members  being  not  fued,  mult  be  allowed  by  your  Lord- 
lhips as  well ; and  what  a Failure  of  Jullicc  this  would  prove,  whilft  they 
are  Lords  for  Life,  and  you  for  Infi  :ance,  let  the  World  judge:  For 
my  Part,  I am  willing  to  come  to  Cm  lerence  whenever  theDifpute  (hall 
begin  again;  and  dare  undertake  to  your  Lordlhips,  that  they  have  nei- 
ther Precedent,  Rcafon,  nor  any  juttifiable  Pretence  to  {hew  againft  us; 
and  therefore,  my  Lords,  if  you  part  with  this  undoubted  Right  merely 
for  alking,  where  will  the  anting  Hop  l And,  my  Lords,  we  'are  fare  ic 
doth  not  Hop  here;  for  they  have  already,  Nemtne  Contradicente,  voted 
againft  your  Lordlhips  Power  of  Appeals  from  any  Court  of  Equity  ! fo 
that  you  may  plainly  fee  where  this  Caution  and  Reafon  of  State  means 
to  flop  ; not  one  Jot  Ihort  of  laying  your  whole  Judicature  afidc,  for  the 
fame  Reafon  of  pacing  the  Kind’s  Money,  of  not  interrupting  good  Laws, 
and  whatever  clfc  muft  of  Necellity  avoid  all  Breach,  upon  what  Score  fo- 
ever;  and  your  Lordlhips  plainly  fee  the  Breach  will  be  as  well  made 
upon  your  Judicature  in  general,  as  upon  this;  fo  that  when  your  Lord- 
lhips have  appointed  a Day,  a very  long  Day,  for  to  confider  whether 
Dr.  Shirley' s Caufe  be  not  too  hot  to  handle ; and  when  you  have  done 
the  fame  for  Sir  NicboLs  Stanton,  whufe  Petition  I hear  is  coming  in,  your 
Lordlhips  muft  proceed  to  a Vote,  toby  all  private  Bufinefs  ande  for  fix 
Weeks  : For  that  Phrafe  of  private  Bufinefs  h2th  obtained  upon  this'  Jail 
Age,  upon  that  which  is  your  moll  publick  Duty  and  Bufinefs ; namely, 
the  Adminiftration  of  Jullicc.  And  I can  tell  your  Lordlhips,  befides  the 
Reafon  that  leads  to  it,  that  1 have  fome  Intelligence  of  the  deftgning  fuch 
a Vote.  For  on  the  fecond  Day  of  your  Sitting,  at  the  Riling  of  the 
Lords  Houfe,  there  came  a Gentleman  into  the  Lobby,  belonging  to  a 
very  great  Perfon,  and  a iked  in  very  great  Halle,  Are  the  LrJs  up  f Have 
they  paffed  the  Vote?  And  being  atked,  JPbat  Pole?  He  anlwered.  The  Pole 
of  no  private  Bufinefs  for  fix  Weeks. 

My  Lords,  if  this  be  your  Bufinefs,  fee  where  you  are;  if  we  are  to 
pollponc  our  Judicature  for  fear  of  offending  the  Houfe  of  Commons  for 
fix  Weeks,  that  they  in  the  interim  may  pafs  the  Money,  and  other  ac- 
ceptable Bills  that  his  Majefty  thinks  of  Importance;  arc  fo  many  wife 
Men  in  the  Houfe  of  Commons  to  be  laid  afleep,  and  to  pals  all  thefe  ac- 
ceptable Things;  and  when  they  have  done,  to  let  us  be  let  loofe  upon 
them  ? 

W ill  they  not  remember  this  next  time  there  is  want  of  Money  ; or 
may  not  they  rather  be  affured  by  thofe  Minillers  that  are  amongft'them 
and  go  on  fo  unaniinouily  with  them,  that  the  King  is  on  their  Side  in  this 
Controveriy  ? And  when  the  public  Bufincffes  are' over,  our  time  will  be 
too  Ihort  to  make  a Breach,  or  vindicate  ourfelves  in  the  Matter.  And 
then  1 beg  your  Lordlhips,  where  arc  yoa,  after  you  have  afferted  but 
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the  laft  Seffions  your  right  of  Judicature,  fo  highly,  even  in  this  point; 
Bnd  after  the  Houfe  of  Commons  had  gone  fo  high  againfi  you  on  the 
other  hand,  as  to  pod  up  their  declaration  and  remonftranccs  on  Wejlmin- 
JJer-Halt  door-  ; the  very  next  Seflion  after,  you  pollpone  the  very  fame 
caufes  ; and  not  only  thofe,  but  all  Judicatures  whattoever?  I befecch 
your  Lorulhips,  will  not  this  prove  a fatal  precedent  and  confcffion 
aaainllyourfelves i 'Tis  a Maxim,  and  a rational  one  among  the  Law- 
yers, That  one  precedent  where  the  Cafe  hath  bun  canS/Jhd,  it  Worth  a thiufand 
where  there  hath  been  ns  contejl,  My  Lords,  in  faying  this,  I humbly  lup- 
pofe  l have  given  a fufficient  anfwer  to  my  Lord  Billiop's  lecond  quef- 
tion  ; Whether  the  appointing  a day  to  ctnfider  what  you  will  da  With  this  Peti- 
tion, be  of  that  conftytscnce  to  your  right  ? For  it  is  a plain  confeffion,  that 
it  is  a doubtful  cafe,  and  that  infinitely  ftrongcr  than  if  it  were  a new 
thing  to  you,  never  heard  of  before  ; for  it  is  the  very  fame  cafe,  and  the 
very  fame  thing  defired  in  that  cafe,  that  you  formerly  ordered,  and  fo 
llrongly  aliened  ; fo  that  upon  time,  and  all  the  deliberation  imaginable, 
you  declare  yourfelves  to  become  doubtful,  and  you  put  yourfelves  out  of 
your  own  hands,  into  that  power  that  you  have  no  rcaion  to  believe  on 
your  fide  in  this  quell  ion. 

My  Lords,  I have  ail  the  duty  imaginable  to  his  Majefty,  and  /hall 
with  all  fubmiffion  give  way  to  ar.y  thine  he  fliould  think  of  importance 
to  his  affairs  : but  in  this  point  it  is  to  after  the  conftitution  of  the  Go- 
vernment, if  you  are  raked  to  lay  this  afide ; and  there  is  no  reafon  of 
State  can  be  an  argument  to  your  Lordfhips  to  turn  yourfelves  out  of  that 
intereft  you  have  in  the  conftitution  of  the  Government;  'os  not  only 
your  concern  that  you  maintain  yourlelves  in’t,  but  ’tis  the  concern  of 
the  pnorril  man  in  England,  that  you  keep  your  Ration  : ’tis  your  Lord- 
Ihips  concern,  and  that  fo  highly,  that  1 will  be  bold  to  fay,  the  King 
can  give  none  of  you  a requital  or  recompence  for  it.  What  are  empty 
titles  ? What  is  prelent  power,  or  riches,  and  a great  oftate,  wherein  1 
have  no  firm  nor  fixed  property  ? 'Tis  the  conftitution  of  the  Govern- 
ment, and  maintaining  it,  that  fecures  your  LorJfliips  and  every  man 
elfe  in  what  he  hath  : the  pooreft  Lord,  if  the  birth-right  of  the  Peerage 
be  maintained,  lias  a fair  profpccl  before  him  for  himlclf  or  his  pofterity  ; 
but  the  greateft  tit  lr,  with  the  greateft  prefent  power  and  riches,  is  but  a 
mean  creature,  and  maintains  thofe  in  abfolutc  Monarchies,  no  otherwife 
than  by  fervilc  and  low  flatteries,  and  upon  uncertain  terms. 

My  "Lords,  ’tis  not  only  your  Intercft,  but  the  Intereft  of  the  Nation, 
that  you  maintain  your  rights  ; for  let  the  Houle  of  Commons  and  Gen- 
try of  England  think  what  they  plcafe,  there  is  no  Prince  that  ever  go- 
vern’d without  Nobility  or  an  Army:  if  you  will  not  have  one,  vou  mull 
have  t’other,  or  the  Monarchy  cannot  long  fupport,  or  keep  itfelf  from 
tumbling  into  a Dcmocratiea!  Republic.  Your  Lordfliips  and  the  Peo- 
ple have  the  feme  ciiufe,  and  the  feme  enemies.  My  Lords,  would  you 
he  in  favour  with  the  King  ? ’ Pis  a very  ill  way  to  it,  to  put  yourfelves 
otic  of  a future  capacity,  to  be  confiderable  in  his  fcrvice.  I do  not  find 
in  ftory,  or  in  modern  experience,  but  that  ’tis  better,  and  a matt  is 
much  more  regarded  that  is  ltill  in  a capacity,  and  opportunity  to  ferve, 
than  he  that  hath  wholly  deprived  himfclf  of  all  for  his  Prince’s  fcrvice. 
And  I therefore  declare”  that  I will  ferve  my  Prince  as  a Peer,  but  will 
nor  deftroy  the  Peerage  to  ferve  him. 

My  Lords,  I have  heard  of  twenty  foolifh  models  and  expedients  to 
fecure  the  Jufticc  of  the  Nation,  and  yet  to  take  this  right  from  your 
Lordfhips,  as  the  King  by  his  commifliou  appointing  Commoners  to  hear 
Appeals;  or  that  the  Twelve  Judges  fliould  be  the  perrons,  or  that 
perlons  fhotild  be  appointed  by  Adi:  of  Parliament,  which  arc  all 
not  only  to  take  away  your  Lordfhips  juft  right,  that  ought  not 
to  be  altered  any  more  than  any  other  part  of  the  Government, 
but  are  in  thcroiclvcs,  when  well  weighed,  ridiculous : I mull  deal 
freely  with  your  Lordfliips,  thefc  things  could  never  have  rifen  in  men’s 
minds,  but  that  there  have  been  fome  kind  of  provocation  that  has  given 
the  fiift  rife  to  it.  Pray,  my  Lords,  forgive  me,  if  on  this  occafion  1 put 
you  in  mind  of  Committee-dinners,  and  the  fcandal  of  it,  thofe  droves  of 
Ladies  that  attended  all  caufes  p ’twas  come  to  that  pafs,  that  men  even 
hired  or  borrowed  of  their  friends  handfome  fillers  or  daughters  to  deliver 
their  Petitions : hut  yet  for  all  this,  I mull  fay  that  your  judgments  have 
been  facred,  unlcfs  in  one  or  two  caufes  ; and  thofe  we  owe  moft  to  that 
Bench,  from  whence  wc  now  apprehend  moll  danger, 

There  is  one  thing  I had  almoft  forgot  to  /peak  to,  which  is  the  con- 
juncture of  tune,  the  hinge  upon  which  our  reafon  of  Slate  turns  ; and  to  that, 
my  Lords,  give  me  leave  to  fey,  if  this  be  not  a time  of  Icifure  for  you  to 
vindicate  your  privileges,  you  mull  never  expccl  one.  1 could  airmail 
fay,  that  the  harmony,  good  agreement,  and  concord  that  is  to  be  prayed 
* for  ar  moft  other  times,  may  be  fatal  to  us  now ; We  owe  the  peace  of 
thefc  laft  two  y ars,  and  tile  difengagcmcnt  from  the  French  Intercft,  to 
the  two  Houfes  differing  from  the  fenfe  and  opinion  of  Whitehall : fo  at 
this  time,  the  thing  in  the  world  this  Nation  has  moft  reafon  to  appre- 
hend, is  a general  pcace^  which  cannot  now  happen  without  very  advan- 
tageous terms  to  the  French,  and  disadvantageous  to  the  Houfe  of  /tajlrla. 
We  are  the  King’s  great  Counfdlors,  arid  if  fo,  have  a right  to  differ, 
and  give  contrary  cotinfckt  to  thofe  few  that  arc  neareft  about  him  : I fear 
they  would  advance  a general  peace,  1 am  fure  I would  advife 
a gain  ft  it,  and  hinder  it  at  this  time  by  all  the  ways  imaginable.  1 hear- 
tily wilh  nothing  from  you  may  add  weight  and  reputation  to  thofe 
counfils  who  would  aflift  the  Fren.-b . No  money  fer  Clips,  hor  preparations 
you  can  make,  nor  pCrfonal  aflu ranees  our  Prince  can  have,  can  fccure 
us  from  the  French,  it  they  are  at  Icifure.  He  is  grown  the  moft  potent 
of  us  all  at  fea  : he  has  built  24  fhips  this  laft  year,  and  has  30  more  in 
number  than  we  ; bcfiJc.  the  advantage,  that  our  Ihips  arc  all  out  of 
order,  and  his  fo  cxquifitely  provided  for,  that  every  (hip  has  his  particu- 
lar ftorc-houfe.  ’Tis  incredible  the  money  he  hath,  and  is  bellowing  in 
making  harbours  ; he  makc3  Nature  itfelf  give  way  to  the  vaftnefs  of  hi» 
expence  : and  after  all  this,  Ihall  a Prince  fo  wife,  fo  intent  upon  his  af- 
fairs, be  thought  to  make  all  thefe  preparations  to  fail  over  land,  and  fall 
on  the  back  of  Hungary,  and  batter  the  walls  of  Eaminiiz ? Or  is  itpol- 
fiblc  he  fliould  overlee  his  Interefl  in  feizing  of  Ireland,  a thing  lo  fealible 
to  him,  if  he  be  mailer  of  the  Stas,  as  he  certainly  now  is  ; and  which, 
when  attained,  gives  him  all  th e Southern  Mediterranean,  Euji  and  Wc(t- 
India  Trade,  and  renders  him  both  by  fituarion,  and  excellent  harbours, 
perpetual  Maftex  of  the  Seas  without  difpute  ? 

Voi.  VII. 


My  Lords,  to  conclude  this  point,  I fear  the  Court  of  England  is 
greatly  millaken  in  it,  and  1 do  not  wilh  them  the  reputation  of  the  con- 
currence of  the  Kingdom  : and  this  out  of  chc  moll  line  ere  loyalty  to  his 
Majefty,  and  love  to  my  Nation. 

My  Lords,  I have  but  one  thing  more  to  trouble  you  with,  and  that 
pei  adventure  is  a conlideration  of  the  greateft  weight  and  concern,  both 
to  your  Lordfliips  and  the  whole  Nation.  I have  often  feen  in  this 
Houfe,  that  the  arguments,  with  ftrongdl  reafon,  and  moll  convincing 
to  the  Lav-Lords  in  general,  have  not  had  the  fame  effect  upon  the  Bi- 
lhops  bench ; but  that  they  have  unanimoufly  gone  againft  us  in  matters, 
that  many  of  us  have  thought  cflcntial  and  undoubted  rights  : and  I con- 
fide, that  ’tis  not  pofEble  that  men  of  great  learning,  piety,  and  reafon, 
as  their  Lordlhips  are,  fliould  not  have  the  feme  care  of  doing  right,  and 
the  fame  conviction  what  is  right,  upon  clear  reafon  offered,  that  other 
your  Lordfliips  have.  And  therefore,  my  Lords,  I mull  nrceffaiily 
think  we  differ  in  principles ; and  then  'tis  very  cafy  to  apprehend,  wliat 
is  the  cleareft  fenfe  to  men  of  my  principle,  may  not  at  all  perfuadc  or 
affcCt  the  confcience  of  the  bell  man  of  a different  one.  I put  your  Lord- 
Ihips  the  cafe  plainly,  as  ’tis  now  before  us.  My  principle  is.  That  the 
King  is  King  by  Law,  and  by  the  fame  Law  that  the  peer  man  enjoys  his  cottage  ; 
and  fo  it  becomes  the  concern  of  every  man  in  England,  that  has  but  his 
liberty,  to  maintain  and  defend,  to  his  utmoll,  the  King  in  all  his  rights 
and  prerogatives.  My  principle  is  aifo.  That  ti  e Lords  Houfe,  ana  the  Ju- 
dicature and  Rights  belonging  tut,  are  an  cjjh.tial  part  of  the  Government,  and 
edabhjhed  by  the  Jamc  Law : the  King  governing  and  admimftring  Jufticc 
ny  his  Houfe  or  Lords,  and  adviling  with  both  his  Houfes  of  Parliament 
in  all  important  matters,  is  the  Government  1 own,  1 am  bom  under, 
and  am  obliged  to.  If  ever  there  Ihould  happen  in  future  ages  (widen 
God  forbid)  a King  governing  by  an  Army,  without  his  Parliament,  'tis 
a Government  I own  nut,  am  not  obliged  to,  nor  was  born  under.  Ac- 
cording to  this  principle,  every  honed  man  that  holds  it,  mult  endeavour 
equally  to  preferve  the  frame  of  the  Government,  in  all  the  parts  of  it, 
and  cannot  fecisfy  his  confcience  to  give  up  the  Lords  Houfe  for  the  fcr- 
vice of  the  Crown,  or  to  take  away  the  juft  rights  and  privileges  of  the 
Houfe  of  Commons  to  plcafe  the  Lords.  But  there  is  another  principle 
got  into  the  world,  mv  Lords,  that  hath  not  been  long  there ; for  Arcli- 
bilhop  Laud  was  the  hrft  author  that  l remember  of  it ; and  I cannot  And 
that  the  Jcfuits,  or  indeed  the  Pipijh  Clergy,  have  ever  own’d  it,  but 
fome  of  the  Epifcopal  Clergy  of  our  liritijb  Jfle  ; and  ’tis  withal,  ns  'tis 
new,  lo  the  moft  dangerous,  deftrudtivc  Dodlrine  to  our  Government 
and  Law',  that  ever  was.  ’Tis  the  lirft  of  the  Canons  publilhcd  by  th; 
Convocation  1-640.  That  Monarchy  is  of  Divine  Right.  Tliis  Doctrine 
was  then  preached  up,  and  maintained  by  Stbtmrp,  AJamvarmg,  aiul 
others,  and  of  later  years,  by  a book  publilhcd  by  Dr.  Sandnfon,  tfilhop 
of  Lincoln , under  the  name  of  Archbifliop  UJher ; and  how  much  it  is 
fpread  amongll  our  dignified  Clergy,  is  very  caiily  known.  We  ail 
agree.  That  the  King  and  his  Government  si  to  be  obeyed  for  Confcieiut  file  ; 
and  that  the  divine  precepts  require  not  only  here,  but  in  all  parts  of  the 
world,  obedience  to  lawful  Governours.  But  that  this  family  are  our 
Kings,  and  this  particular  frame  of  Government  is  our  lawful  conilitu- 
tion,  and  obliges  us,  is  owing  only  to  the  particular  Laws  of  our  Coun- 
try. This  Laudean  DoBrine  was  the  root  that  produced  the  Hill  of 
Tell  lad  Scilion,  and  fome  very  perplexed  Oaths,  that  are  of  the  fame 
nature  with  that,  and  yet  impofed  hy  fcvcral  Acts  of  this  Parliament. 

In  a word,  if  this  Doiltiine  be  true,  our  Magna  Charta  is  of  no  ufe, 
our  Laws  arc  but  rules  amongft  ourfclvcs  daring  the  King’s  plcafure. 
Monarchy,  if  of  divine  right,  cannot  be  bounded  or  limited  by  human 
Laws  ; nay,  what's  more,  cannot  bind  itfelf:  and  all  our  claims- of  right 
by  the  Law,  or  conftitution  of  the  Government,  all  the  iurifdnftion  and 
privilege  of  this  Houfe,  all  the  rights  and  privileges  of  the  Houfe  of 
Commons,  all  the  properties  and  liberties  of  the  people,  are  to  give 
way  not  only  to  the  Interefl,  but  the  will  and  plesfurc  of  the  Crown. 
And  the  belt  and  worthieft  of  men,  holding  this  principle,  mult  vote  to 
deliver  up  all  we  have,  not  only  when  reafon  of  State,  and  the  fepnrnte 
Interefl  of  the  Crown  require  it ; but  when  the  will  and  plealurc  of  the 
King  is  known  would  have  it  fo.  For  that  mull  be,  to  a man  of  that 
principle,  the  only  rule  and  meafure  of  Right  and  Jufticc.  Therefore, 
my  Lords,  you  fee  how  neceffary  it  is,  that  our  principles  be  known  • 
and  how  fatal  to  us  all  it  is,  that  this  principle  fliould  be  fuffered  to 
fpread  any  farther. 

My  Lords,  to  conclude,  your  Lordfliips  have  feen  of  what  confe- 
qucncc  this  matter  is  to  you,  and  that  the  appointing  a day  to  conlidcr, 
is  no  lefs  than  declaring  yourfelves  doubtful,  upon  Iccond  and  deliberate 
thoughts;  that  you  put  yourfelves  out  of  your  own  hands,  into  a more 
than  a moral  probability  of  having  this  Sctiion  made  a precedent  againft 
you.  You  fee  your  duty  to  yourfelves  and  the  people:  and  that 'tis 
really  not  the  Interefl  of  the  Houfe  of  Commons,  but  may  be  the  incli- 
nation of  the  Court,  that  you  lofc  the  power  of  Appeals  but  I bee  our 
Houfe  may  not  be  Ftiodefc,  but  that  your  Lordfliips  would  take  in  this 
affair  the  only  courfc  to  prefer ve  yourfelves,  and  appoint  a day,  this  duv 
three  weeks,  for  the  hearing  of  Dr.  Shirley' s caufe,  which  is  my  humble 
motion. 

Saturday,  Nov.  13,  1675.  An  order  from  the  Lords  to  hear  Sir  Join 
Fagg' s caufe  to-morrow  morning,  was  this  day  read  in  the  Houfe  of  Com- 
mons, and  debated,  and  the  farther  debate  thereof  adjourned  till  Monday 
morning  next. 

Monday,  Nov.  15.  The  Houfe  refolved.  That  the  profecuting  Appeal? 
in  the  Loids  Houfe,  by  Dr.  Thomas  Shirley  againft  Sir  Jshn  Feigg,  a Mem- 
ber ol  this  Houfe,  is  a breach  of  the  privileges  of  this  Houfe;  and  that 
the  faid  Sir  John  Fagg  do  no:  make  any  defence  at  the  Lords  flar,  in  the 
faid  Appeal  ; and  the  further  debate  thereof  was  adjourned  till  to-morrow 
morning. 

Turf  day,  N.v.  16.  Adjourned  the  further  debate  of  Sir  John  Fdgg'i  tu- 
nnels till  to-morrow  morning;  and  on  Wtdnefday , adjourned  the  further 
debate  till  Thus  flay,  when  Sir  John  Fagg’i  bul'mefs  w.s  relumed,  and  re- 
folved,! ha:  a conference  be  drlntd  of  the  Lords,  for  avoiding  differences 
between  the  two  Houfes ; and  then  adjourned  till  Friday  morning. 
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32.  Proceedings  againjl  Mr.  Fr.  Jenk.es,  27  Car.  II.  ( 46S  ) 


Vmr: J,  19  die  Nov.- ml  rit. 

Sir  IVilliam  Covcnhy  re  pons  from  the  Committee,  to  whom  it  was 
referred  to  prepare  and  draw  up  reafpns  to  he  offered  at  the  con- 
ference, to  be  defired  with  the  Lords,  for  avoiding  the  occafions  of  re- 
viving the  differences  between  the  two  Houfcs  ; and  a paper  of  reafons 
agreed  by  the  faid  Committee,  to  be  reported  to  the  Houle,  being  read;  and 
the  fame  being  agreed  to,  is  as  foiloweth,  viz. 

His  Majcftv  having  recommended  to  us,  at  the  opening  of  this  Seffions 
of  Parliament,  the  avoiding  this  difference,  ifpoffiblc:  and  if  it  could  not 
be  prevented,  t lat  then  we  fhould  defer  ihefe  debates  till  we  had  brought 
fuch  publick  bills  to  perieQion,  as  may  conduce  to  the  good  and  fafety  of 
the  Kingdom  . The  Commons  efteem  it  a great  misfortune,  that  contrary 
to  th3t  raoft  excellent  advice,  the  proceedings  in  the  Appeal,  brought  the  laft 
Seffion  again  If  Sir  John  Fogg,  by  Dr.  Shirley,  hath  been  renewed,  and  a 
day  fet  for  hearing  the  caufe  ; and  therefore  the  Commons  have  judged  it 
the  belt  way,  before  thev  enter  into  the  argument  of  defence  of  their  rights 
in  this  matter,  to  propofe  to  your  Lordfltips  the  putting  off  the  proceedings 
in  that  matter  for  fomc  fhort  time;  that  fo  they  may,  according  to  his 
Majcfty’s  advice,  give  a difpatch  to  fume  bills  now  before  them,  of  great 
importance  to  the  King  and  Kingdom;  which  being  finifhed,  the  Com- 
mons will  be  ready  to  give  your  Lordlhips  fuch  reafons  againft  thofc  pro- 
ceedings, and  in  defence  of  their  rights,  as  we  hope  may  fatisfy  your 
Lordfliips  that  no  fuch  proceedings  ought  to  have  been. 

Rejelved,  That  a mdfage  be  lent  to  the  Lords,  to  defirc  a conference, 
to  preferve  the  good  correfpondence  between  the  two  Houfcs. 

Refchr.l , That  whofoever  fhall  profccute  any  Appeal  before  the  Lords, 
agai nil  any  Commoner  of  England , from  any  Court  of  Equity,  fhall  be 
deemed  a betrayer  of  the  rights  and  privileges  of  the  Commons  of  Eng- 
land ; and  fhall  be  proceeded  againft  accordingly  ; and  the  refolution  or- 
dered to  be  affixed  in  the  Lathy,  WtJtminJUr-hall-gale,  and  all  Inns  of 
Court  and  Chancery ; and  then  adjourned  till  next  morning,  Nov.  the  20th. 

Die  Sab.  Nov.  20. 

Ordered , That  Dr.  Thomas  Shirley  be  taken  into  cuftody  by  the  Serjeant 
at  Arms  attending  this  Houfe,  as  alfo  Sir  Nicholas  S anion,  for  ferving 
Mr.  Onjbtu  with  an  oidcr  to  attend  the  Lords;  and  then  adjourned  to 
Monday  Nov . 22. 

On  Saturday  Nov.  20.  1675,  Dr.  Thomas  Shirley  appeared  at  the  bar  of 
the  Houfe  of  Lords,  and  his  Counfcl  Mr.  IVallop  appearing,  who  would 
have  excufed  himfelf,  but  was  ordered  to  appear  again  on  Monday  morning 
next  to  plead  the  caufe;  and  the  other  two  Counfcl  (one  being  in  the 
country,  and  the  other  fick)  were  excufed;  and  the  faid  Dr.  Shirley,  Sir 
Nicholas  Stanton,  and  Mr.  IVallop  were  ordered  to  have  the  protection  of 
th*  Houfe  : And  upon  Debate  of  the  Commons  Vote  made  yefk-rday. 

Ordered,  That  the  paper  parted  up  in  fevcral  places,  figned  by  IVUlium 
Goldsbro,  Clcr.  Dom.  Com.  againft  the  Judicature  of  the  Houfe  of  Peers, 
in  cal'e>  of  Appeals  from  Courts  of  Equity,  is  illegal,  unparliamentary, 
and  tending  to  the  diftblution  of  the  Government.  And  then  upon  con- 
fideration  of  the  faid  vote  of  the  Commons,  it  was  propofed  by  Lord 
Alohun  to  make  2n  Addrcfs  to  his  Mijefty  to  diffolve  the  Parliament,  and 
call  another  and  frequent  Parliaments;  and  upon  debate  thereof,  about 
eight  o'clock  at  night  they  came  to  this  qucflion,  and  carried  it  by  two 
votes  only.  That  there  fhould  be  no  Addrefs;  the  numbers  being  fifty  and 
forty-eight : and  then  adjourned  to  Monday. 

On  which  day  the  Houfe  being  met,  a melfagc  was  fent  by  his  Majcfty, 
for  the  Houfe  to  attend  him  forthwith  in  the  Houfe  of  Peers  ; which  the 
Houfe  accordingly  did,  when  his  Majefty  palled  three  Bills,  and  the  Lord- 
Keeper,  by  his  "Majefty’s  order,  prorogued  both  Houfes  of  Parliament,  till 


| the  1 5th  day  of  February  come  twelvemonth,  1676,  which  ended  the di£» 
putc. 

1 he  Proteflation,  with  reafons  of  fcveral  l ords  for  the  Diflblu- 
tion  of  this  Parliament,  enteied  in  the  Lords  Journal,  No. 

vernier  22,  1675,  the  Jay  the  Parliament  was  prorogued. 

\ \7 E whofc  names  are  under-written.  Peers  of  this  Realm,  having  pro- 
polcd.  That  an  bumble  Addrefs  might  he  made  to  his  ALje/fy  from  this 
Houfe,  that  be  would  be  gracitujiy  pleafed  to  diffolve  this  Parliament  ; and  the 
Houle  having  earned  it  in  tile  negative  ; for  the  j unification  of  our  loyal 
intentions  towards  his  Maiefly’s  lervice,  and  of  our  true  rcfpeCl  and  defe- 
rence to  this  honourable  Houfe ; and  to  fhew  that  we  had  no  Snifter  and 
imlirc&cnds  in  this  our  humble  propofal,  do  with  all  humility  herein  fet 
forth  the  grounds  and  reafons  why  we  were  of  opinion,  that  the  faid  humble 
Addrefs  fhould  have  been  made. 

1.  We  do  humbly  conceive,  that  it  is  according  to  the  ancient  Laws 
and  Statutes  of  this  Realm,  that  there  fhould  be  frequent  and  new  Parlia- 
ments, and  that  the  practice  of  feveral  years  hath  been  accordingly. 

2.  It  feems  not  reafonable  that  any  particular  number  of  men  fhould 
for  many  years  ingrofs  fo  great  a truft  of  the  people,  as  to  be  their  Repre- 
fentatives  in  the  Houle  of  Commons  : and  all  other  the  Gentry  and  the 
Members  of  Corporations  of  the  fame  degree  and  quality  with  them, 
fhould  be  fo  long  excluded.  Neither,  as  we  humbly  conceive,  is  it  advan- 
tageous to  the  Government,  that  the  Counties,  Cities  and  Boroughs 
fhould  be  confined  for  fo  long  a time  to  fuch  Members  as  they  have  once 
chofcn  to  ferve  for  them  ; the  mutual  Correfpondence  and  Interefts  of 
thofc  who  chufe  and  are  chofen,  admitting  of  great  variations  in  length 
of  time. 

3.  The  long  continuance  of  any  fuch  as  arc  entrufted  for  others,  and 
who  have  fo  great  a power  over  the  purfe  of  the  Nation,  mull,  in  our 
humble  opinion,  naturally  endanger  the  producing  of  factions  and  parties, 
and  the  carrying  on  of  particular  Interefts  and  Defigns,  rather  than  the 
publick  Good. 

And  wc  are  the  more  confirmed  in  onr  deftres  for  the  faid  humble  Ad- 
drefs, byreafon  of  this  unhappy  breach  fallen  out  betwixt  the  two  Houfes, 
of  which  the  Houle  of  Peers  hath  not  given  the  leaf!:  occafion;  they 
having  done  nothing  but  what  their  anceftors  and  predcccfTors  have  in  all 
timesdone,  and  what  is  according  to  their  duty,  and  for  the  Intereft  of  the 
People  that  they  fhould  do:  which  notwithftanding,  the  Houfe  of  Com- 
mons have  proceeded  in  fuch  an  unprecedented  and  extraordinary  way,  that 
it  is,  in  our  humble  opinion,  become  altogether  unpracticable  for  the  two 
Houfes,  as  the  calc  (lands,  jointly  to  purfue  thofc  great  and  good  ends  for 
which  they  were  called. 

For  thefe  reafons,  we  do  enter  cur  proteflation  againjl,  and  dijfent  unto,  the 
faid  Vote. 

Buckingham,  Chcflerfield,  Hallifax,  Mohun, 

Winchefter,  Stamford,  Yarmouth,  De  la  Mer, 

Salilbury,  Berks,  Newport,  Townfcm), 

Bridgwater,  Clarendon,  Sandys,  Grey  of  Rol- 

Dorfet,  Shaftelbury,  Wharton,  fton. 

Weflmorland,  Faulconbridge,  Petre, 

Thefe  were  all  the  Lords  that  were  in  the  Houfe  early  enough  to fign  the pro- 
teflation  before  the  Parliament  was  prorogued. 


XXXII.  Proceedings  againft  Mr.  Francis  Jenkes,  for  a Speech  made  by  him  on  the  Huf tings ^ at 
Guildhall , on  Midjummer-day>  1676,  27  Car.  II. 

[ Publilhed  by  his  Friends.  ] 


TV  iTR.  Jenkes  having  been  a Trader  for  many  years,  and  obferving  the 
daily  decay  of  trade  in  the  City,  occafioncd  by  fuch  mifehiefs,  as 
lay  not  in  the  induftry  of  its  inhabitants,  but  only  in  the  power  of  the 
Government  to  redrefs;  and  that  did  require  a more  fpeedy  redrefs  than  a 
Parliament  prorogued  for  fifteen  months  could  afford  : after  having  in  vaiti 
foliclted  tbo Lord-Mayor  for  a Common-Council,  that  might  confidcr  of 
a Petition  about  trade,  out  of  a hearty  zeal  for  the  good  of  the  City,  as 
well  as  encouraged  by  the  confent  and  defire  of  many  fober  Citizens,  the 
liberty  referved  to  the  Lord-Mayor,  Aldermen  and  Common-Council,  by 
the  Statute  of  the  13th  of  this  King,  concerning  Petitions,  the  votes  of  a 
majority  of  temporal  Lords  at  the  laft  Selfions,  together  with  the  unan- 
swerable reafons  given  in  ihcir  proteftation  ; did  at  the  Folk-mote  (or 
Common-hall)  holden  the  24th  of  June  laft  paft,  in  the  Guildhall  of 
London,  thus  deliver  himfelf : 

Mr.  Common  Serjeant, 

“ IT  feems  a vain  thing  foi  this  Court  to  be  ferious  about  the  choice  of 
“ Magillrates  and  Officers  for  the  well  government  of  this  city;  except 
“ they  firft  take  care  to  remedy  thofe  many  mifehiefs  and  grievances,  which 
“ this  city  now  groans  under ; and  which  feem  fo  to  threaten  the  ruin  and 
“ definition  of  the  whole,  that  if  there  be  not  feme  fpeedy  redrefs,  there 
“ will  be  little  need  of  Magiftratcs  and  Officers,  for  there  will  be  no  city 
“ or  people  left  here  to  be  governed. 

“ London  has  once  already  been  burn’d  to  a files,  and  firing  is  now  become 
“ fuch  a trade,  that  not  only  London , the  Burrough  of  Southwark,  and 
*l  the  places  adjoining,  but  a.  1 the  Cities,  Burroughs,  Towns  corporate, 
“ and  places  of  principal  trade  throughout  tbe  whole  Kingdom,  are  per- 
“ petualiy  in  danger;  fo  that  no  rational  or  confiderate  man  amongft  us 


“ can  promife  himfelf,  his  wife,  his  children,  or  eftate  one  night’s  fe- 
“ curity,  but  they  may  all  be  devour’d  in  the  confirming  flames,  ex- 
“ cept  fome  fpeedy  and  effectual  courfc  be  taken. 

11  But  this  is  not  all ; for  were  our  houfes  fecure  from  fire,  yet  fuch  is 
“ the  general  decay  of  trade,  if  not  remedied,  as  muft  unavoidably  bring 
“ the  whole  city  to  poverty  and  ruin:  and  it  is  conceived,  that  this  is 
“ very  much  occafion’d  by  the  French , who  have  laid  fuch  great  impofi- 
“ tions  upon  our  Woollen  Cloth,  Stuffs  and  other  Manufactures,  that  wc 
“ have  almolt  loft  our  trade  with  France.  They  havcfpoiied  our  trade  with 
“ Holland,  Flanders,  and  Germany,  by  a deftruiftivc  war.  They  have 
“ ruined  our  trade  at  home,  and  beggar’d  many  choul’ands  of  our  honeft 
“ ar>d  inaullrious  Weavers,  and  other  Englifn  Manufacturers  and  Traders, 
“ by  the  vaft  quantity  of  their  Silks,  and  other  unneceflary  commodities 
“ imported  hither.  So  that  upon  an  exait  balance  of  the  trade  between 
“ us  and  them  taken,  it  has  been  demonftrated,  that  this  city  arid  King- 
“ dora  doth  lofe  eleven  hundred  thoufand  pounds  every  year.  By  means 
“ whereof,  they  who  in  Queen  Elisabeth's  time  might  not  be  f utter’d  to 
“ build  men  of  war,  are  now  grown  fo  powerful  at  Sea,  as  to  be  able  to 
“ beat  both  Dutch  and  Spaniard,  and  have  inade  themfelves  in  a manner 
**  fol®  mafters  of  the  Mediurr antan  Sea.  And  they  are  sjrown  fo  prefump- 
“ tuous,  as  daily  to  affront  our  Englijh  Merchants,  and  fometimes  in  his 
“ Majcfty’s  own  ports.  The  Privateers  daily  take  our  Merchant-lhips 
“ plunder  others,  ftrip,  imprilun  and  torment  our  feamen,  to  the  great 
“ difeouragement  of  our  Englijh  Navigation,  and  almolt  ruin  of  thcMer- 
“ chant. 

“ I (hall  inlhncc  in  but  one  thing  more,  but  that  is  worle  than  all  the 
“ reft;  that  is,  the  juft  apprehenfion  that  is  upon  the  minds  of  good 
“ men,  of  danger  to  his  Majefty’s  perfon,  and  the  Protcftant  Religion. 
**  1 had  net  fpoken  this  at  this  time  and  place,  but  having  the  honour  to 

“ ferv  e 
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for  his  Speech  at  Guildhall. 


(47°) 


“ ferve  the  City  in  Common-Council ; I have  endeavoured  st  feveral  limes 
“ to  bring  thefc  things  before  the  Court,  but  could  110c.  In  the  end 
“ of  the  Iaft  Comraon-Council  I did  dciire  my  Lord- Mayor,  that  3 
11  Common-Council  might  fpcedily  be  held,  to  hear  and  confider  of  a 
“ petition  about  trade,  iubferibed  by  a great  number  of  citizens  of  good 
" quality;  and  his  Lordlhip  did  then  promife,  that  a Common-Coun- 
“ cil  fliould  fpcedily  be  held  ; But  it  is  a good  time  fince,  and  there 
“ have  been  many  fires  and  lodes,  but  no  Common-Council. 

“ Wherefore  medmiks  it  does  become  the  wifJom  and  gravity  of  this 
“ Court,  not  to  admit  of  any  longer  delay  in  a matter  wherein  their  All 
“ is  concerned.  And  I do  liumbFy  move,  (and  I conceive  it  is  not  only 
“ my  fenfe,  but  the  fenfe  of  the  far  greater  part  of  this  Court)  that  fume 
“ Members  of  this  Court  may  accompany  theSherift'sand  Mr.  Common- 
44  Serjeant,  before  we  proceed  to  any  "other  matter,  to  wait  upon  my 
“ Lord  Mayor  and  the  Court  of  Aldermen,  to  defire  that  a Common- 
“ Council  might  fpcedily  be  held,  humbly  to  petition  his  Majefty,  that 
“ for  the  quieting  and  iiilisfying  the  minds  of  his  liege  people,  and  for 
“ remedy  of  the  many  mifehiefs  and  grievances  we  now  groan  under,  he 
“ would  gracioully  be  pleafed  (according  to  the  Statutes  of  the  4th  and 
“ 36th  of  Ed.  III.)  timely  to  call  a new  Parliament.” 

Scarcely  were  the  words,  a new  Parliament , pronounced,  but  the 
great  cl!  part  of  the  Adcmbly  cried  our,  IVell  moved,  welt  moved  f And  tho' 
none  fpake  up  formally  to  the  Sheriff's,  yet  feveral  among!!  them  fpakc 
enough  to  Chew  a high  approbation  of  what  had  been  laid,  and  not  one 
word  was  fpoken  in  contradiction  : which  when  the  Common -Serjeant 
faw,  to  prevent  (as  is  conceived)  others  1 peaking  to  the  fame  matter,  he 
fpake  to  this  purpofe  : 

“ That  what  had  been  moved,  feemed  to  be  the  general  fenfe  of  the 
44  whole  Court;  and  fince  the  Gentlemanth.it  made  the  motion  was 
“ pleafed  to  join  him  with  the  Sheriffs,  and  that  he  mull  offer  his  opi- 
“ nion  in  the  matter,  it  was  this,  Tliac  it  was  not  fo  proper  to  carry  up 
“ that  meflage  before  they  did  proceed  to  their  elections,  as  firflto  deter  - 
“ mine  their  eledions,  and  then  carry  up  an  account  of  thefe  and  that 
“ together.” 

But  many  in  the  Court  did  infill  upon  the  motion,  and  defired  a mef- 
fage  might  be  fent  up  immediately  ; whereupon  one  of  the  Sheriffs  fpake, 
and  did  acknowledge,  44  That  what  had  been  laid  by  the  Gentleman  that 
“ fpake  firft,  was  true ; but  that  he  was  an  old  citizen,  and  had  long 
“ known  Common  Halls,  and  he  did  believe  that  the  proper  work  of  the 
“ day  was  the  eleflion  of  officers  ; and  therefore  he  did  dciire  that  the 
“ Court  would  proceed,  and  not  to  carry  up  the  meflage  till  after  that 
44  was  done.”  1 o which  one  replied,  “ That  according  to  liis  utmoll 
44  underftanding,  that  Court  was  one  of  the  antientdt,  greatell,  and 
“ moll  powerful  Courts  of  this  City  ; and  although  the  ctiftomary  bufi- 
“ n'cfs  of  this  day  were  the  choice  of  officers,  yet  that  Court  had  cogni- 
“ zancs  of  any  thing  whatever  that  did  relate  to  the  good  of  the  City ; 

44  and  therefore  ic  was  conceived,  that  nothing  was  more  proper  at  that 
“ time,  than  this  which  concerned  the  prefervation  of  the  City  from 
41  utter  ruin.” 

Upon  which  the  other  Sheriffdirefling  his  difeourfe  to  the  Affembly, 
faid,  44  That  what  the  Gentlemen  had  moved  there,  was  true,  and  not 
4‘  unknown  to  moll  of  the  perfons  there  prefent ; but  that  he  was  of  his 
44  brother’s  opinion,  tint  it  was  fir  firft  to  go  on  to  the  work  of  the  day, 

“ and  not  to  carry  up  that  meflage  till  after  the  election.” 

Many  perfons  being  Hill  diffatisfied,  and  calling  for  a prefent  meflage 
to  be  lent  up,  the  Gentleman  who  firft  moved  the  bufinefis,  made  it  his  1 
requeft,  44  I hat  fince  there  teemed  a difference  touching  the  circum- 
44  (lance  of  time,  that  they  would  proceed  to  elcflion,  and  carry  up  the 
“ meflage  with  the  perfons  elected,  as  the  Sheriffs  delired  j”  to  which 
the  Common  Hall  ununimoufly  agreed.  Upon  which,  lilence  beingmade, 
the  Common  Hall  proceeded  to  election  of  Sheriffs ; and  made  their 
election,  and  fent  up  an  account  thereof  to  the  Lord  Mayor  and  Aider- 
men  by  the  Sheriffs  and  Common-Serjeant,  as  is  ufual  in  fuch  cafes. 

The  Lord  Mayor  and  Aldermen  prcfently  came  down,  and  took  their 
Seats  in  the  Court  of  liu/lings,  according  to  cuftom  ; upon  which,  the 
Common-Serjeant  came  forth  to  the  front  of  die  Court,  and  declared  the 
names  of  the  perfons  elefled,  and  immediately  gave  back.  Whereupon 
the  Common  Hall  called  out  for  an  anfwerto  their  ineffage;  upon  which, 
the  Common-Serjeant  ftepping  forward  again  in  tht  picfence  of  the  Lord 
Mayor,  Aldermen  and  Sheriffs,  faid,  “ That  he  had  acquainted  his 
44  Lordlhip  and  the  Aldermen  with  tiicir  requeft,  and  that  his  Lordfhip 
44  had  commanded  him  to  declare  unto  them.  That  he  would  be  ready 
“ to  join  with  them  in  that  or  any  other  thing  for  the  good  of  the  City.” 
And  with  that  the  Lord  Mayor  and  Aldermen,  is'e.  left  the  Court  of 
HuftingSy  and  difmifled  the  Affcnibly. 

After  dinner,  the  Recorder,  Sir"  John  Howel,  out  of  a great  pretence 
of  loyalty,  but  indeed  a pcrlbnal  grudge  againft  Mr.  Jenkes,  conveyed 
the  news  to  IVhilehall ; where,  with  his  ufual  drain  of  Rbetirick,  he 
made  fuch  a difmal  repreftuuation  of  the  matter,  and  was  fo  powciful  in 
his  eloquence,  as  ro  occafion  both  the  Sheriff's  and  fome  other  of  the  City- 
officers  to  be  fent  for;  who  were  examined  by  the  Lord  Chief  Juftice 
Rair.sji’-d,  in  the  prcfencc  of  the  King,  the  Lord  Chancellor,  Lord 
Treafurer,  Duke  Lauderdale,  and  otherXords. 

Tiie  Sheriffs  and  two  others  made  affidavits ; but  a copy  of  them  could 
never  be  obtained. 

Upon  the  27th  of  June,  Mr.  Jenkes  was  funamoned  by  ameflenger  to 
appear  at  the  Council-board  the  next  day;  accompanied  with  many  of 
his  friends  he  attended  in  the  Lobby,  near  the  Council-Chamber,  ac- 
cording to  his  fummons,  and  after  fomc  time  was  called  in ; but  his  friends 
p reding  to  follow  him,  (as  is  ufual  on  fuch  oecafions)  were  kept  out, 
and  not  one  differed  to  go  in  with  him. 

The  King  fitting  in  Council,  the  Lord  Chancellor,  Duke  Lauderdale, 
and  other  Lords  about  him,  the  Clcik  read  an  affidavit  made  by  the  two 
Sheriffs,  the  Common  Crier,  and  one  J hn  Green,  an  Attorney ; the  fub- 
llancc  whereof  was. 

That  Fr.  Jenket,  at  a Common  Hull,  in  London,  the  24th  of  June  lajl 
pafiy  did  complain  ef  - r-j-trees  ; and  d.d  defire,  tbit  be  fire  they  went  upon 
any  ether  bttfineft,  err  tain  Members  of  that  Cawp  might  accompany  tht  Sheriff's 
and  the  Comma:  Serjeant  to  wait  upon  the  Lord  Mayor,  then  in  the  chamber, 
to  defire  that  a Common-Council  might  be  called  to  petition  hit  Majejly , in  the 
name  of  the  City , to  call  a new  Parliament. 


The  affidavit  being  read,  the  Council-board  proceeded  to  this  cffefl  : 

Lord  Chancellor.  Sir,  What  fay  you  to  this  matter  ? 

Mr.  Jtnhet.  1 defire  to  know  if  this  be  all  you  have  to  charge  againft 

A Lord.  Then  you  make  little  of  this,  you  will  find  it  to  be  enough. 

L.  Chan.  Sir,  did  you  move  for  a Common-Council  to  petition  for  a 
new  Parliament  ? 

Mr.  Jenies.  Is  it  any  crime  to  petition  for  a new  Parliament  ? 

To  which  his  Lordlhip  not  thinking  fit  to  give  anfwcr,  proceeded, 

L.  Chan.  Anfwcr  to  the  matter  in  charge. 

Mr.  Jent.es.  With  the  liberty  of  his  Majefty  and  this  Board,  I will. 

The  King.  Go  on. 

Mr.  Jenies.  May  it  pleafe  you r Majefty,  of  all  the  fubjccls  you  have — 

A Lord,  (interrupting  him)  Anfwcr  to  the  matter. 

Mr.  Jenies.  If  his  Majelly  will  be  pleafed  so  hear  me,  1 hope  you  will. 
King.  Let  him  go  on. 

Mr.  Jetties.  May  it  pleafe  your  Majefty,  of  all  the  fubjefls  you  have, 
none  are  more  loyal  than  your  City  of  Londm,  and  in  the  City  none 
more  loyal  than  myfelf;  And  no  man  theie  did  more  defire,  and,  in  my 
circumftanccs,  afl  more,  in  order  to  your  Majefty's  Reftotarion,  than 
myfirlf.  And  I do  defy  any  citizen,  or  other  whumfoever,  to  fay  I have 

forfeited  my  loyalty  by  3nv  one  individual  afl: 

King . (interrupting  him)  Sir,  you  are  not  Lord-Mayor,  and  I am 
very  well  latisficd  with  the  loyalty  of  the  City,  and  that  it  needs  no  fuch 
vou  cbeis. 

L.  Chan.  Speak  to  the  matter. 

Mr.  Jenies.  May  it  pleafe  your  Majefty,  bein»  fummoned  to  a Court 
of  Common  Hall  in  London,  which  is  a Court  that  confiils  of  the  main 
body  of  the  City— 

L.  Chan,  (interrupting  him)  Sir,  you  are  under  a double  miftakc  ; 
for  firft,  it  was  not  a Court;  and  next,  it  did  not  confift  of  the  maiu 
body  of  the  City  of  London. 

Mr.  Jenies.  With  your  Lordlhip’s  leave,  it  was  a Court  which  did 
confill  of  all  the  Livery  of  the  City  of  London-,  which,  if  I underiland 
any  thing,  is  the  main  body  of  the  City  of  London.  And  every  Member 
of  that  Court  hath  freedom  to  propofc  arid  debate  any  fuch  matter  or 
thing  as  he  believes  is  for  the  fcrvice  of  his  Majefty,  and  the  good  of  the 
City  ; and  no  man  can  ufe  more  underftanding  than  God  hath  given  him. 
And  I allure  your  Lordlhip,  what  I then  moved  was  according  to  the 
utnioft  of  my  underftanding  for  his  Majefty’s  fervice,  and  the  good  of  the 
City.  And,  my  Lord,  if  I were  under  a miftakc,  1 had  the  fortune  to 
have  good  company;  for  what  I moved  was  approved  by  the  whole  Court. 
King.  It  was  not  fo'. 

Secretary.  Wc  have  a depofition  to  the  contrary. 

Mr.  Jenies.  It  was  fo. 

Other  Lords.  It  was  not  fo. 

Mr.  Jenies.  May  it  pleafe  your  Majefty,  if  you  have  a hundred  Jcpo- 
fitions  to  the  contrary,  if  the  matter  of  LA  were  fo,  it  was  fo;  and  ldo 
affirm  it  was  approved  by  the  whole  Court. 

A Lord.  How  came  you  to  be  a Privy-Councillor? 

Mr.  Jenies.  I never  had  any  fuch  ambitious  thought  in  my  head. 

A Lord.  How  came  you  then  to  meddle  with  matters  of  State  ? 

Mr.  Jenkes.  I thought  anv  of  his  Majefty’s  fubjefls,  in  an  humble 
manner,  might  petition  his  Majefty  for  a renicJy  of  any  grievance  wh»i- 
foever. 

A Lord.  Do  you  think  any  one  may  petition  for  a Parliament  ? 

I Mr.  Jenket.  I believe  they  may. 

[ The  King.  I know  whofc  fchular  you  arc,  and  I’ll  take  care  that  none 
fuch  as  you  Ihall  have  to  do  with  the  Government. 

Several  Lords.  What  was’r  you  moved  ? What  was’t  you  moved  ? 

Mr.  Jenkes.  My  Lords,  what  l fpake  was  not  in  a corner,  but  openly 
in  the  face  of  a multitude,  and  there  fore  canstot  want  a witnefs  to  atteft  it. 

A Lord.  Juft  now  it  was  a Court,  and  now  it  is  a multitude. 

Mr.  Jenkes.  We  Citizens  pretend  not  to  place  our  words  fo  exaflly  in 
form,  but  that  there  may  be  fome  miftakc  in  them;  but  I think  my  ex- 
prefluut  was  no  great  abl'urdity  : For  though  ir  were  a Court,  yet  the 
perfons  there  were  fo  numerous,  that  it  may  not  be  very  improper  to  term 
them  a multitude.  Yet,  if  I have  failed  in  due  expreffion,  I beg  his  Ma- 
jefty’s pardon.  I know  fomewhat  of  the  cuftoms  of  the  City  of  London, 
and  the  powers  and  privileges  of  the  Courts  there  ; and  fomewhat  alfo  of 
the  laws  of  England-,  but  what  the  powers  and  cuftoms  of  this  Court  are, 

I know  not,  and  therefore  Ihall  dciire  to  fay  little,  left  I Ihcmld  unwil- 
lingly offend. 

L.  Chan.  Sir,  pray  tell  us,  who  advifed  you  in  this  matter  ? 

7 he  King.  Who  advifed  you  ? 

Mr.  Jenkes.  What  1 then  propofed  was  con  Tented  to  by  the  whole 
Court,  and  fo  became  their  Afl,  as  I Gaul  before. 

L.  Chan,  and  others.  Anfwcr  direftly  to  the  queftion,  or  declare  you 
will  not. 

Mr.  Jenkes.  Since  I fee  your  Majefty  and  the  Lords  are  angry,  though 
I am  not  fenfible  that  I have  given  you  any  juft  caufc  for  it  ; 1 mull  noc 
lay  I did  it  without  advice,  left  you  fliould  be  more  angry ; and  to  name 
any  particular  perfon  (if  there  were  fuch)  would  be  a mean  and  unwor- 
thy thing,  therefore  I defire  to  be  excufed  ail  farther  anfwcr  to  fuch 
qudtions  ; fince  the  law  doth  provide,  that  no  man  be  put  to  anlwcr  to 
his  own  prejudice. 

King.  We  will  take  that  for  an  anfwer. 

L.  Chan.  Since  you  name  the  law,  by  the  law  you  Ihall  be  tried. 

Mr.  Jenkes.  I thank  you  and  this  Board. 

L.  Chan.  You  may  withdraw. 

He  immediately  withdrew,  and  the  room  being  cleared  of  all  his  friends, 
and  other  company;  Mr.  Jenkes  was  kept  there  lor  the  Ipaceof  an  hour 
and  an  half;  and,  after  that,  without  being  called  in  any  more,  was,  by 
a warrant  of  the  Council,  fent  to  the  prifon  of  the  Gatchoufc  within  the 
liberties  of  IVtfiminfttr.  Soon  after  his  commitment,  he  demanded  t.f  the 
Keeper  a copy  of  the  warrant  by  which  he  was  committed  ; as  he  might, 
aijd  by  law  ought  to  have.  The  Keeper  gave  him  a promife  of  it, 
but  delaying  the  performance  for  two  days.Mr.^Wri  rclblutcly  demanded 
it  of  him  as  his  duty,  but  could  not  yet  obtain  it.  Some  time  after,  (he 
Keeper  fent  him  one  voluntarily,  by  his  man,  with  this  excufe.  That 
before  he  had  poGtive order  to  deny  him  one,  anJ  now  had  to  give  it  him. 
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32.  Proceedings  againft  Mr . Fr.  Jenkes,  27  Gar.  II.  (472  ) 


The  Copy  af  the  Warrant. 

WHercas  it  appears  to  his  Majefty  in  Council,  by  the  examination 
of  Sir  Thomas  Grid-,  Sir  John  Shatter,  Knights,  Sheriffs  of  the 
City  of  London , John  Wells,  Coir.mon-Cricr  of  the  faid  City,  and  John 
Green,  one  of  the  Attorneys  of  the  Lord-Mayor’s  Court,  taken  upon  oath 
before  the  Lord-Chief- Jufticc  Rainsford,  That  Francis  Jenkes,  of  the  faid  , 
City,  Linen-Draper,  did,  on  the  24th  of  this  inftantjunr,  at  a Common-  j 
Hall,  then  aflemblcd  at  the  Guildhall  of  the  (aid  City,  for  chufuig  Officers  I 
for  the  enfuing  year,  in  a moft  feditious  and  mutinous  manner,  openly  I 
move  and  ftir  the  perfons  then  prefent,  that  before  they  did  go  on  to  the  I 
choice  of  new  Officers  (which  was  the  only  occafion  of  that  aifembly)  they  1 
fhould  go  tc  the  Lord-Mayor,  and  defire  him  to  call  a Common-Council, 
that  might  make  an  addrefs  to  his  Majefty  in  the  name  of  the  City,  to  call 
a new  Parliament.  And  whereas  the  faid  Francis  Jenkes,  being  now  called 
in,  and  heard  before  his  Majefty  in  Council,  was  fo  far  from  denying  or 
extenuating  his  offence,  that  he  did  in  a prefumptuous  and  arrogant  man- 
ner endeavour  tojuftify  the  fame: 

Thefe  are  therefore  to  command  you,  to  take  into  your  cuftody  the  body 
of  the  faid  Francis  Jenies , herewith  fent  you,  anil  him  to  keep  fafelv, 
until  he  fhall  be  delivered  by  due  courfe  of  law;  for  which  this  (hall  be 
your  warrant. 

Datedat  the  Council-Chamber  in  Whitehall,  this  28th  day  of  June,  1676. 
To  the  Keeper  of  the  Gatchoufe,  Wejlminjler , or  his  Deputy. 


Lindfry. 
Peterborough. 
C.  Craven. 

G.  Carter. 
Lauderdale. 
Northampton. 
Carbary. 


W.  Maynard. 
7bs.  Chtcbely. 
Dan  by. 
JngleJey. 
Arlington. 
Bathe. 

J.  Willi  am  Jon. 


R.  Carr, 

Finch. 

Ormond. 

Bridgwater. 

Hen.  Coventry. 

J.  Ernie. 

Rebert  Southwell. 


Next  day  being  the  29th  of  June,  divers  of  Mr.  Jenkes' s friends  waited 
upon  Mr.  Secretary  William  fan,  and  defired  tobccome  hail  for  him  ; but  Mr. 
Secretary  refufed  to  take  any  bail  : but  told  them,  if  they  did  mind  him  of  it 
on  Wednefday  morning,  he  would  move  it  at  the  Council.  But  Mr.  Jenkes 
believing  that  to  be  (as  it  proved)  but  a delay,  ordered  fome  of  his  friends 
to  wait  upon  the  Lord  Chief-  Jufticc  Rainsferd,  and  moved  him  for  an  , 
Habeas  Carpus  ad  Subjiciimd.  cd  Rccipiend.  &c.  which  accordingly  was 
done,  but  his  Lordfhip  denied  to  grant  it,  allcdging  no  other  reafon,  but 
that  it  was  Vacation  : though  his 'Lordfhip  could  not  but  know  that  writ 
to  be  the  Subject’s  right  at  all  times,  as  well  out  of  Term  as  in  Term  ; 
and  Mr.  Jenkes' s friends  were  ready  to  offer  him  multitudes  of  precedents 
when  it  had  been  granted  out  of  Term,  both,  anciently,  and  ftnee  his 
Majelly’s  R eftoration. 

Mr.  Jenkes  refolving  to  leave  no  legal  courfe  to  attain  his  liberty  un- 
tried ; upon  Friday,  the  30th  of  June,  at  a general  Seal,  did  by  his  Counfcl 
move  the  Lord-Chancellor  for  an  Habeas  Corpus.  At  firft  his  Lordfhip 
did  feem  much  furprized,  and  did  refufe  to  hear  his  Counfcl;  but  alter 
a little  paufc,  his  Lordfhip  bid  Mr.  Jeuies’s  Counfcl  to  move  it  again  the 
next  Seal,  and  ordered  the  Seal  to  be  put  off  from  Tuefday  the  4. eh,  until 
‘H'urfday  the  6th  of  July. 

Upon  Wednefday  the  5th  of  July,  Mr.  Jenkcs’s  friends  waited  upon  Mr. 
Secretary  Wiltiamfon,  and  defired  him,  according  to  his  promile,  to  move 
in  Council,  that  Mr.  Jenkes  might  be  bailed;  but  he  faid  he  had  fpoke 
with  the  King,  and  could  do  nothing  without  a Petition.  So  upon  T urf- 
day  the  6th  of  July , being  a publick  Seal,  Mr.  Jenkes's  Counfcl  did  again 
move  theLord-Chancellor  (according  to  his  Lordfbip’s  order),  and  afierted 
the  authority  of  the  Lord  Coke,  who  is  moft  clear  in  the  cafe,  2 part , Injl. 
fel.  53.  fpeakingof  the  Writ  of  Habeas  Corpus  hi  the  King's-Bench,  he 
faith.  The  like  Writ  is  to  be  granted  outof  the  Chancery,  either  in  Term 
(as  in  the  King's-Bench)  or  in  the  Vacation  ; for  the  Court  of  Chancery 
is  OJJicina  Jujlitiec , and  is  ever  opened,  and  never  adjourned  : So  as  the 
Subject  being  wrongfully  imprifoned,  may  have  Juflice  for  the  liberty  of 
his  petfon,  as  well  in  the  Vacation  time  as  in  Term. 

And  in  the  4th  Injl.fol.  88.  fpcaking  of  the  Court  of  Chancery,  he 
faith.  And  this  Court  is  the  rather  always  open,  for  that  if  a man  be 
wrongfully  imprifoned  in  the  Vacation,  the  Lord-Chancellor  may  grant 
an  Habeas  Carpus,  and  do  him  Jufticc  according  to  law ; vid.  4 Injl.fol. 
182,  190.  Thus  the  Lord  Coke. 

Mr.  Jenkes's  Counfcl  did  likewife  offer  a precedent  or  two ; butthcLord 
Chancellor  making  light  of  the  Lord  Coke's  opinion,  faying.  The  Lord 
Cuke  was  stst  infallible  ; and  flighting  all  that  Mr.  Jenkes’s  Counfcl  offer- 
ed, over-rul'd  the  matter,  denying  to  grant  the  Writ. 

On  Tuefday  morning,  July  . 1,  at  the  Qusirtcr-Seffions,  holden  for  the 
liberty  of  Wefimuflir,  Mr.  Jenkes  being  flill  a prifoncr  in  the  Gatchoufe, 
did  move  by  his  Counfcl  to  be  bailed  ; where  this  was  the  fubftance  of 
what  paffed,  as  it  was  taken  by  a perfon  prefcnt. 


Court.  We  have  no  fuch  name  in  our  Calendar ; and  we  fitting  here  by 
a limited  commiflion,  can  take  no  notice  of  any  perfon  that  is  not  in 
our  Calendar. 

Counfcl.  Every  Keeper  of  a Prifon,  either  in  County  or  Fr.inchifc,  ought 
by  the  Statute  of  $Hen.  VII.  tap.  3.  to  certify  the  names  of  every  prifoncr 
in  their  cuftody,  at  the  next  general  Gaol-deliverv  there,  to  be  calendar’d 
before  the  Juftice  of  Gaol-delivery,  that  the  parties  may  be  delivered  ac- 
cording to  law,  upon  pain  of  iool.  for  every  default  there  recorded.  And  [ 
I demand  that  this  default  of  the  Gaoler  may  be  recorded  according  to  1 
that  Statute ; and  that  you  would,  as  you  may,  command  him  to  calen- 
d ar  him  now. 

The  Statute  was  read. 

Court.  We  are  no  general  Gaol-delivery,  for  we  cannot  try  ftveral  fe- 
lon*, but  they  mud  be  tried  at  the  general  Gaol-deli  very  for  the  County. 

Corns.  You  are  a general  Gaol-delivery  for  all  offences  within  the  cog- 
nizance of  your  Franchife;  and  therefore,  unlefs  the  facl  for  which  lie  is 
committed  be  fuebas  is  above  your  cognizance,  he  ought  to  be  tried  here; 
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and  if  it  be  fnch  a faift,  he  ought  nctwithftsnding  to  be  calendar’d  here, 
that  you  may  fend  him  to  the  County-Gaol,  where  he  may  be  tried. 

Gaoler.  1 never  did  calendar  any  man  that  was  committed  by  the  Coun- 
cil-tabic. 

Caun.  The  ncglefl  bath  not  taken  away  your  duty;  and  as  often,  as  you 
have  omitted  fo  to  do,  fo  oft  have  you  deferved  to  be  fined.  And  I do 
again  demand  of  this  Court,  that  this  default  of  vours  may  be  recorded.) 

The  Court  inclined  to  the  Gaoler,  and  would  not  record  his  fault ; 
whereupon  the  Counfcl  proceeded. 

Coun.  Since  you  exclude  him  from  the  benefit  of  your  prefent  Com- 
miffion,  I apply  myfelf  to  you,  without  refpeiSt  to  that,  as  you  are  jus- 
tices of  Peace  in  general ; and  as  fuch,  you  have  power  to  bail  any  man 
bailable  by  law,  except  ii»  fome  particular  cafes,  where  you  are  reitrain- 
ed  by  Statute. 

Court.  By  whom  is  he  committed  ? 

Coun.  By  the  Council-board. 

Court.  Do  you  believe  the  Council-board  can  commit  to  prifon  ? 

Coun.  1 admit  it. 

Court.  We  don’t  know  for  what  offence  he  is  committed. 

Coun.  I have  here  a Copy  of  the  Commitment,  and  delire  it  may  be  read. 

But  the  Gaoler  refufing  to  own  it  for  a true  copy,  tho’  given  by  himfclf, 
and  the  Court  requiring  a nicer  proof  that  it  was  j true  Copy,  than  could 
at  that  time  be  made,  they  ordered  the  Counfcl  to  attend  in  the  afternoon  ; 
and  in  the  mean  time  the  Gaoler  to  give  a true  Copy.  In  the  afternoon 
the  Counfcl  appearing,  the  Court  called  to  him,  and  aflted  him  what  he 
had  to  fay. 

Coun.  1 have  now  a Copy  given  and  figned  by  the  Gaoler  for  a true 
Copy,  and  defire  it  may  be  read. 

The  Gaoler,  who  was  to  prove  it  a true  Copy,  upon  the  Counfcl  com- 
ing into  the  Court,  took  an  occafion  to  dink,  away ; and  the  Court  (as  if 
it  had  been  by  defign)  were  reaJy  to  take  hold  of  that  opportunity  to 
evade  the  bufinefs ; but  Mr.  Jenkes’s  friends  fetched  him  back,  and  he 
fwcaring  it  to  be  a true  Copy,  it  wa;  read. 

Court.  What  is  it  you  demand  ? 

Coun.  What  I did  before;  That  there  being  nothing  in  this  Warrant, 
for  which  he  is  not  bailable  by  law,  I demand  that  he  may  be  bailed. 

Court.  You  have  taken  a wrong  courfe  in  coining  to  us. 

Coun.  I prefume  he  applies  himfelf  properly  to  you  ; for  he  being  a 
prifoner  within  your  Liberty,  you  arc  the  moft  proper  perfons  to  bail  him. 
As  Jufticcs  of  the  Peace,  you  have  power  to  bail  any  man  within  your 
jurifdi&ion,  bailable  by  law,  and  where  you  may  bail  by  tbe  law,  you  ought 
fo  to  do : and  I demand  it  for  Mr.  Jenkes. 

Court.  Where  do  you  find  fuch  power  given* to  Jufticcs  of  the  Peace? 

Coun.  By  the  fame  Statute  of  Hen.  VII.  that  I cited  againft  the  Gaoler; 
the  ensiling  part  whereof  faith.  That  the  Jufticcs  of  the  Paste  in  every 
Shire,  City  or  Town,  or  two  of  them  at  tlx  lea  ft,  whereof  one  to  be  of  the  Quo- 
rum, have  authority  or  post  er  to  let  any  fuch  prifoner  or  perfons,  mainpernable 
by  the  law,  that  have  been  imprifoned  within  their  fevered  Counties , City  cr 
Town,  to  bail  or  mainprise,  unto  their  next  general  Sejfws  ; or  unto  tbe  next 
Gaol-delivery  of  tbe  fame  Gads  of  every  Shire,  City  or  Tovin,  as  well  within 
Franchifes  as  ■without,  where  any  Gaols  h , or  hereafter  Jh/ill  be.  Sits. 

The  whole  Statute  was  read,  and  the  Court  taking  hold  of  the  preamble, 
faid.  This  Statute  was  made  for  the  prevention  of  bailing  felons  not  bail- 
able by  law,  and  enables  us  only  to  bath  felons  bailable  by  law. 

Coun.  The  preamble  of  the  A&  recites  the  mifchief  occafioned  by  the 
Statute  of  1 R.  III.  but  the  ena&ing  part  repeals  that  A&,  and  gives  you 
a general  power  of  letting  any  perfon,  mainpernable  by  the  law,  to  bail  ; 
and  I am  fure  no  Statutes  made  for  the  Liberty  of  cite  Subject,  ought  to 
receive  fuch  a ftrait  conftrinfHon. 

Court.  Do  you  confidcr  by  whom  he  is  committed  ? The  Privy-Council? 

Cottn.  1 do,  and  think  that  alters  not  the  cafe. 

Court.  He  is  committed  l»y  a fuperior  Court,  and  we,  who  are  an  in- 
ferior one,  cannot  bail  him. 

Conn.  It  is  not  the  Court  that  commits,  but  the  fad!  for  which  the  party 
is  committed,  ought  to  diredL  you  in  bail.  The  Statute  of  Hen.  V i 1 . 
hath  no  fuch  exception  in  it;  nor  hath  any  other  fince  put  any  fuch  rtr- 
ftraint  upon  you. 

Court.  Would  you  have  us  bail  him,  after  the  Lord -Chancellor  an  ft 
the  Lord  Chief- juftice  have  refofcd  to  gram  a Habeas  Corpus  ? 

Coun.  They  did  not  deny  the  Habeas  Corpus  bccaufc  he  was  not  bailable 
bylaw,  but  becaufc  tbe  courfe  of  their  Courts,  in  their  opinions,  would 
not  admit  it:  But,  however,  if  you  ought  to  bail  him,  (as  by  the  Sta- 
tute, I think,  you  ought)  their  refufal  does  not  leflen  your  dutv. 

Court.  We  doubt  very  much  that  any  inferior  Court  can  bail  a man 
committed  by  a fuperior  one. 

Coun.  Scruples  and  fears  do  not ‘alter  the  law  : This  doubt  was  once 
made  in  the  King’s-Bencb,  in  the  great  cafe  of  Selden,  and  others  ; but  the 
law  was  for  the  prifoner  before  that  time,  and  was  fufficiently  fettled 
then  ; and  this  cafe  differs  nothing  from  that  in  reafon. 

Court.  It  does,  for  that  was  upon  a Habeas  Cert  us  out  of  the  Kiir's- 
Bench. 

Coun.  That  is  but  a circumftantia!  difference.  The  Habeas  Corpus  from 
that  Court  is  only  to  remove  the  Prifoner,  and  the  caufs  before  them, 
that  jufticc  may  be  done  to  him : Mr.  Jenkes  is  already  within  your  ju- 
rifdiction,  and  the  Statute  gives  you  authority  to  bail  him  ; and  yourau- 
thority  makes  it  your  duty,  and  i rely  upon  that. 

Court.  Wc  confidered  upon  it  at  dinner,  and  do  believe  it  a rare  cafe, 
and  fit  to  be  advifcd  upon  ; and  we  will  advife. 

Why  did  you  not  move  yefterday  when  my  Lord  Chicf-Juftice  was  in 
Town  f Now  there  arc  no  Judges  in  Town  to  advife  with. 

C.zm.  That  we  did  not  come  yefterday  was  no  defign,  for  he  is  not  fo 
fond  of  a Gaol;  and  if  it  bean  indiferetion,  yet  that  is  no  fufficient  rea- 
fon to  detain  a man  in  prifon.  However,  if  yon  have  power  (which  you 
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ought  to  know)  you  have  it  as  well  when  they  are  not  in  Town,  as  when 
they  are.  Is  he  bailable  by  law,  or  not? 

Court.  There  is  nothing  in  the  warrant;  for  which  he  is  not  bailable 
by  law. 

Coun.  For  what  reafon  then  do  you  deny  him  ? 

Court.  We  do  not  deny  him,  but  we  will  advife,  becaufe  he  is  commit- 
ted by  a fuperior  Court. 

Ceun.  No  man  ought  to  bcimpril'oncd  for  any  mifdetncanour  before  con- 
viction, without  bail  ; and  it  is  againft  the  Petition  of  Right,  that  any  man 
bailable  by  Law,  fhould  be  detained  in  Gaol  without  it.  I don't  know 
how,  by  fuch  denials  as  this,  the  being  committed  by  a fuperior  Court 
may  grow  to  be  reafon;  but  at  prefent  I think  the  Petition  of  Right  fpoils 
it  for  being  a good  one. 

Court.  You  can  give  us  no  precedent  of  any  one  being  bailed  by  Juflices 
at  the  Scffions,  who  was  committed  by  the  Council-board. 

Court.  I believe  it  is  a rare  cafe  that  a man  fhould  be  forced  to  apply 
bimfclf  to  fuch,  but  I think  I can  furnifh  you  with  an  inftance  ; and  iliac 
is  of  one  Cannon,  a Quaker,  who  was  committed  by  the  Privy-Council  about 
Chrijlmas  lafV,  and  was  bailed  at  the  Seflions  of  the  Old-Bailey. 

A pert  By-ftander,  no  ways  concerned,  fuggefled  to  the  Court,  and  the 
Court  repeated  after  him. 

Court.  He  was  committed  to  Niitgafr-prifon,  and  was  calendar'd  there. 

Court.  1 f you  flick  to  the  reafon  of  being  committed  by  a fuperior  Court, 
that  is  no  anfwer ; but  if  it  mufl  be  an  anfwcr,  Mr.  Jenkes  is  committed  to 
the  prtfon  of  this  liberty,  and  ought  to  have  been  calendar’d  here;  and 
then  I do  again  demand  that  the  Gaoler  be  fined. 

Court.  Wcthink  itararc  cafe,  and  fit  to  beadvifed  upon  ; and  ourCom- 
miflloii  we  here  fit  by,  dtrefis  us  to  do  fo  in  difficult  cafes. 

Court.  I told  you  before,  I had  nothing  to  do  with  the  Commiffion  you 
here  fit  by  ; and  you  yoiirfclves  excluded  me  from  it : but  I apply  inyfclf  to 
you  as  Juflices  of  the  Peace  merely,  and  as  fuch  you  ought  to  take  upon 
you  the  knowledge  of  your  office. 

Court.  In  the  great  cafe  of  Selden,  that  you  cited,  the  Judges  took  two 
Terms  to  advife* 

Court.  You  verv  well  know  what  opinion  was  had  of  their  doing  fo. 
Will  you  advife  upon  it  to-night  with  the  King’s  Counfcl,  and  I’ll  attend 
you  to-morrow  morning  ? 

Court.  We  think  fit  to  advife  with  the  Judges  about  it,  till  next  Scffions. 

Court.  I can  cafily  interpret  what  fuch  advifing  means. 

Court.  You  f3y  you  apply  yourfelfto  us  as  Juflices  of  the  Peace  merely, 
then  you  may  come  to  any  two  of  us  a foi  might  hence,  or  more,  and  per- 
haps we  may  advife  in  the  mean  time. 

Court.  1 believe  it  will  be  a difficult  matter  to  get  any  two  of  you  toge- 
ther upon  this  occaiion. 

Mr.  Jenkts  finding  all  tbefe  Common  Doors  to  liberty  fhut  againflhim, 
did  by  advice  betake  himfclf  to  another  method,  nor  lefs  legal  than  the  for- 
mer tho’  the  power  granted  by  the  Statutes  to  Juflices  of  Peace,  and  the 
conftam  ifluing  of  the  Writ  of  Habeas  Corpus  upon  demand  (both  more 
eafy  courfcs)  have  occafioned  it  to  be  of  more  feldom  ufe. 

Juflicc  Fitzherbert , in  his  Kotina  Brcvium  (an  Author,  and  a Book  of 
juftly  venerable  authority  in  our  law),  in  his  Chapter  of  Main-prize,  de- 
clares, That  if  a man  be  taken  by  the  King’s  commiffion,  and  kept  in  pri- 
fon  for  felony  or  mifdcmcanours,  he  may  by  his  friends  put  in  furetics  in 
the  Chancery,  that  he  will  appear  before  the  Juflices,  itfe.  and  be  of  good 
behaviour,  &c.  and  that  body  for  body;  and  thereupon  he  (hall  have  a 
Writ  out  of  the  Chancery,  unto  the  Sheriff,  or  unto  the  Conflable  of  the 
cafilc  where  he  is  imprifoned,  to  fet  him  at  liberty,  if  he  be  imprilbned 
for  that  caufc  and  no  other. 

Which  words  feem  plainly  to  declare  the  Writ  of  Alain-prize  to  he  the 
fubjccl’s  right,  and  not  to  leave  a difcrctional  power  to  the  Officers  of  Chan- 
cery in  granting  it.  But  the  fcarcity  of  precedents  being  the  great  ob- 
jection againft  the  Habeas  Corpus  out  of  Chancery,  Mr.  Jer.ies  refolved  to 
ofFcud  no  more  in  that  kind,  and  therefore  caufed  a fearch  to  be  made  in 
the  Rolls  in  the  Tower , for  the  Writs  of  Main-prize,  where  a multitude  of 
them  was  found,  and  many  in  the  cafe  of  a commitment  by  the  King’s 
command.  A copy  of  one,  and  a note  of  leveral  others  were  taken  out, 
to  back  the  authority  of  Fitzherbert.  With  this  proviilon,  on  AJonday, 
July  17,  four  of  Mr.  Jenkes' s friends,  fubflantial  Merchants,  attended  by 
a Counfcl,  went  to  the  Lord  Chancellor;  and  tho’ upon  tender  of  thcmfclves 
as  bail  for  him,  they  might  have  demanded  their  Writ  of  Main-prize  as 
the  fubject’s  right,  without  other  formality,  yet  they  addrefled  thcmfclves 
to  him  in  a more  refpeciful  manner,  by  way  of  petition,  thus : 

To  the  Right  Honourable  Henry  Lord  Fir.eb,  Baron  of  Daventry , and 

Lord  High-Chancellor  of  England-,  the  humble  Petition  of  A.  B.C.D. 

of  London,  Merchants,  friends  to  Francis  Jerries,  now  a Prifoner  in  the 

Gatchoufe  oilVeflminJler,  lheweth, 

'TTIAT  the  faid  Francis  Jenies  was  committed  to  the  faidPrifon,  byvir- 

1 tue  of  a warrant,  a true  copy  whereof  is  hereunto  annexed,  for  a faCl 
bailable  by  law  ; for  which,  and  no  other  caufc,  he  yet  remains  there  a 
Prifoner:  And  that  in  this  ar.d  all  other  cafes  of  like  nature,  your  Peti- 
tioners areadvifed,  upon  putting  in  bail  in  the  Court  of  Chancery,  accord- 
ing to  the  ancient  courfe  3nd  ufage  thereof,  a Writ  of  Main-prize  ought 
to  iffue  under  the  Great  Seal,  to  be  directed  to  the  Sheriff  or  Keeper  of  the 
Prifon  where  fuch  prifoner  (lands  committed,  to  deliver  the  prifoner  fo 
committed. 

That  your  Petitioners  being  men  of.  good  efiates,  (as  (hall,  if  your  Lord- 
fliip require,  be  made  out  to  your  Lordfliip)  dodefire,  and  arc  ready  to  be- 
come bail  for  the  faid  Francis  Jenies ; according  to  the  courfe  of  the  Chan- 
cery, and  according  to  the  Law. 

The  Petitioners  therefore  pray,  that  your  Lordlhip  would  accept  of  bail 
accordingly  ; and  that  thereupon  your  "Lordfliip  would  order  a Writ  to  be 
made  forthwith,  to  be  directed  to  the  Keeper  of  the  Gatchoufe,  fur  the 
difebarge  of  the  faid  Francis  Jenkts.  And  your  Petitioners  (hall  always 
pray,  &e. 

The  Petition  being  fent  in  to,  and  read  by  his  Lordlhip,  was  returned 
by  the  Secretary  with  this  anfwcr  ; “ That  his  Lordfliip  did  very  well  ap- 
“ prove  of  the  Petition  j but  ftnee  Mr.Jenies  was  committed  by  the  Coun- 
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“ cil-board,  he  thought  fit  that  they  fltould  be  petitioned,  and  fhould 
“ bail  him.” 

But  Mr.  Jenies’s  friends  not  being  fatisfied  with  that  anfwer,  prefied  to 
fpcak  to  his  Lordlhip,  and  were  by  his  Lordfhip’s  order  called  in,  who 
coming  towards  them,  lpakc  to  this  effect : 

Lor  d Cban.  Who  is’t  that  puts  you  on  thefe  improper  methods  ? 

Csun.  We  prefume  this  addrefs  to  your  Lordfliip  to  be  a proper  courfe 
in  our  cafe,  and  is  fuch  as  we  have  precedent  for. 

Lord  Chan.  Arc  you  a Lawyer  ?— Court.  Yes,  my  Lord. 

Lord  Chan.  Have  you  read  Fitzherbert' s Nat.  Bnvium?  Look  in  his 
Writ  de  Hsmirie  replrgir.r.do. 

Csun.  We  have  nothing  to  do  with  that  Writ,  but  it  is  by  Fitzberbrt 
that  \vc  arc  directed  to  this  courfe,  in  his  Chapter  of  Main-prize,  where  lie 
faith  (what  is  before  cited) ; and  ws  are  confirmed  in  his  opinion  by  a mul- 
titude of  precedents  out  of  the  clofe  Rolls  in  the  Tuner : I have  the  copy 
of  one  here,  and  the  Number  and  Roll  of  many  more. 

The  precedent  fhewn  to  his  Lordlhip  was  this : 

Ex  Rol.  clauf.  de  Anno  RcgniJRcgis  Ed.  III.  XI.  parte  prima,  trembr.  28. 

De  Delibcrand.  Ric.  Monyword  a prifone. 

D EX  Senefcallo  k Marefcallo  Hofpitii  noflri,  falutem  ; cum  Rie.  ALny- 
■word,  in  Prifona  Marifcallse  noflrar  per  prseceptum  noftrum,  pro 
quibufdam  tranfgrcffionibus  & contemptibus  nobis  fluff  is  ut  dicitur  detm- 
tus,  ex  i flat  fub  cullodia  Janitoris  noflri,  &c.  li  illiri.  Slury,  Chivalier,  TI-. 
Pride,  de  Comitat.  Salop.  Oliverius  de  Bourdeanx , dc  Coin.  Berk.  Andreas 
Aubray,  Johannes  PiJJelan,  id  Petrus  Fan,  de  London,  corr.rr.  nobis  in  Cuneei- 
Itlria  nojlra,  perfonatster  conjhtnti  manucepermt  prtii&vm  Richard,  viz.  quill  - 
btt  eorun:  corpus  pro  arpore  habere  coram  nobis,  vet  JuJiiciariis  notlris,  aut  cor.- 
Jdio  nojlro,  quar.docunq ; id  ubicunq-,  voluerimnt  ad  rnandatum  noftrum  ad ‘ftand. 
rtil.  de  tranjgrejfienibvs  id  contemptibus  id  aliii  excijftbus  quibufctmq%  unde  in. de- 
tains vel  rejiatus  eji , id  quod  bent  id  Jidelit/r  ergj  nos,  id  ptpulum  njlrurii , at 
celtro  ft  gcrit,  nobis  mandamus,  quod  prefatum  Richard,  a Prif.  pr  wditea,  fust 
occajione,  id  non  alia,  detineatur,  in  eadeut  deliberari  facratn,  per  ruar.u:apt,oi;cin 
fupradiclam. 

Tejie  Rcgc  apttd  Wcflmonafl.  deiimo  r.mo  die  Martii,  Per  ijluin  Regent. 

Convenit  cum  Recordo,  Lour.  Hal/led,  Dcput.  Algernon  May , militis. 

The  Note  of  the  Number  and  Roll  of  fcveral  Writs  of  Main-prize , up- 
on furety  put  into  Chancery,  fliewn  to  his  Lordlhip,  was  this: 

2 Ed,  111.  part.  1 . To  the  Conflable  of  the  Tower,  to  deliver  John  Brice. 

2 Ed.  HI  .part  j.mem.  29.  To  the  Conflable  of  the  Tower,  to  deliver 
Bernard  Pouch. 

7.  Ed.  ill.  part.  1.  mem.  2S.  To  the  Conflable  of  the  Tower,  to  deliver 
Henry  Compton.  Tcftc  26  Martii. 

Eodem  R-.t.  23.  To  the  Conflable  of  the  Tower,  to  deliver  John  de  Wetf- 
fettham.  Tcfte  18  Apriiis. 

OH- E/i.  111.  part  1.  mem.  6.  euftod.  Fortjh  For  delivery  of  feveral  perfons 
committed  for  hunting  in  Forefts  Jince  the Stat.  28.  Ed.  111.  cap.  9. 

Eodem  Rot.  mem.  10.  The  like.  Telle  20  Aug. 

Eodem  Rot.  mem.  17.  The  like.  ' 

Eodem  Rot.  mem.  25.  The  like  for  IVilU  de  Clark. 

3 Rich.  II.  mem.  3.  To  the  Sheriff  of  Londsn,  to  deliver  Neb.  de  Swe- 
des ton  3 ml  John  Deye.  Tcfte  5 December. 

Eodem  Rot.  mem.  22.  To  the  Juflices  of  North  Wales,  to  deliver  LI  red. 

Lord  Chan.  One  precedent  of  difcrctlon  is  worth  a (houfand  of  thefe 
precedents. 

ilis  Lurdfliip  read  die  precedent,  and  obferving  it  ro  bear  Teflc  the  tqth 
day  of  A larch,  which  could  never  be  in  Term,  afked,  When  it  was  return- 
able? and  faid,  it  mufl  be  returnable  in  fome  Court  at  Wejhninfhr. 

Court.  This  precedent  hath  no  return,  neither  doth  the  nature  of  the 
Writ  in  this  cafe  require  one ; for  it  is  only  a mandate  to  the  Gaoler,  to  let 
him  at  liberty  upon  furetics  flrft  taken  in  Chancery  for  his  appearance  be- 
fore the  Juflices;  which  Juflices,  and  the  time  of  his  appearance,  I fup- 
pofe,  are  to  be  named  in  the  Recognizance. 

Lord  Chan.  Whether  there  ought  to  be  a return,  is  the  queftion  ; befides, 
this  is  a Writ  directed  immediately  to  the  Marfhal  of  the  Hou(hold,nnd  is 
a different  cafe. 

Court.  With  fubmiflion  to  your  Lordlhip,  it  makes  no  difference  who  is 
the  Gaoler  ; and  thofe  1 have  given  your  Lordlhip  the  Number  and  Roll 
of,  are  to  feveral  Gaolers. 

Then  Fitzherbert’ s.  Nat.  Brevium  was  (hewn  to  his  Lordfliip,  and  upon 
reading  the  words  there.  If  a man  be  imprifoned  by  the  King’s  commiffion,  kc. 
his  Lordfliip  faid.  That  it  was  intended  "of  one  imprifoned  by  virtue  of  2 
Commiffion  out  of  Chancery. 

Coun.  I humbly  prefume,  that  is  not  the  fenfe  of  the  Book ; the  prece- 
dents I have  fliewn  your  Lordfliip  feem  to  interpret  it,  and  are  upon  other 
Comments;  and  Fitzherbert , in  his  Abridgement,  Tit.  Alain-prize,  pi.  22, 
cites  2 Book-cafe,  that  fhews  this  to  have  been  a courfe  in  the  Chancery  - 
but  we  fubmitit  to  your  Lordihip’s  judgment. 

Lord  Cban.  A little  fubmiflion  in  a proper  place  will  do,  but  he  hath  a 
mind  to  come  out  with  a high  hand. 

Coun.  He  has  a mind  to  be  difeharged  by  law,  as  the  warrant  for  his 
commitment  di reels. 

Lord  Chan.  I am  nof  to  controu!  any  AS  of  the  Privy-Council. 

Conn.  At  the  laft  motion  for  a Habeas  Corpus,  your  Lordfliip  was  plccfed 
to  lay.  That  though  that  was  not  a proper  method  for  Mr.  Jenket  to  ob- 
tain his  liberty  by,  yet  there  was  one:  and  upon  that  encouragement  from 
your  Lordlhip,  fearch  has  been  made,  and  this  courfe  we  have  now  taken, 
found  to  have  been  the  ancient  courfe  ; and  we  did  prefumc,  the  fame  that 
your  Lordfliip  meant. 

Lord  Chan.  You  have  ufed  a great  deal  of  induftry  to  mils  the  right  way. 
Your  precedents  of  Edits.  III.  and  Rich.  II.  (three  hundred  years  old)  J*n 
confider  of  till  next  Term.  Upon  which  anfwer,  Mr.  Jaties’s  friends 
withdrew. 

Now  the  plenty  of  precedents  proved  as  great  a fault  as  want  of  them  did 
before;  and  their  Age,  which  ufed  to  add  to  their  authority,  and  give  them 
a greater  rcfpeifl,  made  them  contemned.  Such  always"  is  the  fuccefs, 
where  flat  pro  ratimt  voluntas.  In  the  afternoon,  the  Secretary  that  fiift 
I*  P P carried 
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Carried  in  the  Petition,  car.e  to  Mr.  Jenia  in  a diflembled  confufton,  and 
x 7 j.,  i-  told  him.  That  he  had  committed  a miftake  in  returning 
•eiantJ  ‘it  b *',e  Peti:ion«  That  his  Lordfhip  had  alked  him  for  it,  and 
hi:  l.tri'jb'tp'j  ' would  be  very  angry  with  him  it  he  had  it  not  That  he  had 
Order.  left  his  Loidfhip  looking  over  fotne  papers,  and  had  taken 

that  opportunity  of  coming  for  it ; and  defired  that  he  might  have  it, 
to  prefer vc  him  from  his  Lordfhip’s  difplcafure. 

Tho’  the  Morning’s  aftion  gave  Mr.  Jenkes  a great  deal  of  reafon  to 
fufpeCl  the  Secretary’s  tax  to  be  a mere  contrivance,  and  eafv  to  furmife 
the  truth  •,  yet  he  tonic  no  notice  of  what  had  then  pafi'ed,  but  fent  the  Pe- 
tition (which  was  then  in  fome  of  his  friends  hands)  that  evening  to  him. 
Upon  the  fecond  thoughts  which  his  Lordfhip  bellowed  upon  the  matter 
of  the  Petition,  he  was  better  reconciled  to  it,  and  proved  better  than  his 
word  in  confidcriog  the  precedents  ; for  inftead  of  paufing  upon  them  till 
thenext  Term,  he  was  plcafed  tocarry  them  and  the  Petition  to  the  Privy- 
Council,  the  next  tVednefday  ; where,  tho’  all  the  particulars  are  not 
known,  upon  credible  information,  this  was  the  fubftance  of  what  palled  : 

fciis  Lordlhip  acquainted  the  Board  with  the  Addrefs  that  had  been 
made  to  him  ; and  moved,  that  the  Petition  might  be  there  read.  After  it 
was  read,  his  Lordlhip  told  them,  that  it  had  fome  appearance  of  law,  and 
defired  that  the  Attorney-General  might  give  his  opinion.  Mr.  Attorney 
told  him,  if  it  were  law,  his  Lordfhip  ought  to  grant  it ; if  it  were  not 
Jaw,  then  to  deny  it  ; if  it  were  of  fuch  difficulty  as  he  could  not  fatisfy 
himfelf,  that  then  lie  fnould  advife  with  the  Judges. 

His  Lordlhip  then  moved  for  an  order  of  Council  for  his  direction  in 
the  matter  ; to  which  fome  of  the  Lords  replied.  That  they  were  a Court 
of  State,  and  not  of  Law,  and  that  it  did  belong  to  him,  as  Lord  Chan- 
cellor, to  inform  them  of  matters  of  law  : Thereupon  his  Lordlhip,  clap- 
ping his  hands  to  his  breall,  faid,  I thank  Godl  have  courage  enough  to 
lerve  his  Majefty. 

About  the  latter  end  of  July,  fomeof  Mr.  Jenkes’ s friends  attended  his 
Lordlhip  again,  and  offered  him  bail ; infilling  upon  the  Writ  of  Main- 
prize  as  the  fubjeft’s  right ; alledging  to  his  Lordlhip  the  hazards  that  his 
health,  his  family,  and  his  trade  were  expofed  to  by  his  confinement.  His 
Lordlhip  alked  them,  why  they  had  not  petitioned  the  King  and  Council? 
and  told  them,  if  Mr.  jenkes  thought  it  better  to  lie  in  prifon  and  com- 
plain, than  petition  and  be  bailed,  he  might  do  as  he  pleafed. 

They  told  him  they  had  tendered  bail  to  Mr.  Secretary  Wtlliamfan, 
who  promifed  them  to  move  the  King  in  Council  in  it : But  when  they 
reminded  him  of  it  upon  the  next  Council-day,  he  was  pleafed  to  excufe 
himfdf.  His  Lordlhip  toldthem,  he  never  heard  they  had  tender’d  bail  ; 
but  the  Writ  of  Main-prize  was  forgotten  in  all  hisanfwer. 

They  then  told  him,  that  the  general  report  was,  that  the  King  and 
Council  had  referred  it  to  his  Lordfhip;  but  his  Lordfhip  would  take  no 
not  ce  of  that  likewife,  but  faid,  the  King  would  advife  with  the  Judges 
when  they  came  to  Town.  His  Lordfhip  withdrew  from  them  ; and  they 
left  word  with  his  Secretary,  That  Mr.  Jenkes  looked  upon  himfelf  to  be 
his  Lordfhip’s  Prifoner. 

On  the  — of  Augu/1,  Mr.  Jenkes' s friends  went  again  to  mv  Lord  Chan- 
cellor’s ; but  his  Secretary  told  them,  his  Lordfhipcould  not  be  fpokewith. 

They  prevailed  with  his  Secretary  to  go  up  to  him,  and  remind  his 
Lordfhip  of  his  laft  anfwerof  adviling  with  the  Judges  ; and  tell  him,  that 
fcveral  of  the  Judges  had  been  in  Town,  and  they  did  now  defirc  his 
Lordfhip’s  Refolution. 

The  Secretary  at  his  return  told  them,  that  as  foon  as  he  began  to  men- 
tion the  bufinefs,  his  Lordfhip  fell  into  a fit  of  the  Stone;  but  when  that 
was  over,  he  would  mention  it  to  him.  About  two  hours  after,  they  re- 
turned ; and  the  Secretary  being  abfent,  another  of  his  Lordfhip’s  fervants, 
came  to  them,  and  told  them  that  his  Lordfhip  was  not  well,  and  could 
not  be  fpoke  with ; but  had  ordered  him  to  tell  them,  that  Mr.  Jenkes 
might  advife  with  his  Counfcl  what  was  tit  to  be  done,  for  he  was  none  of 
his  Counfcl ; and  if  he  would  petition  the  King  and  Council,  he  might; 
and  that  That  was  his  anfwer. 

On  the  i ith  of  Augujl,  being  the  laft  Council-day  that  was  to  be  before 
the  3d  of  October,  Mr.  Jenkes  thought  fit  again  to  tender  bail  to  the  Coun- 
cil; and  that  the  Lord  Chancellor,  who  difowned  all  knowledge  of  his 
doing  fo  before,  and  that  the  whole  Council  might  know  of  it,  he  fent 
this  Letter  by  his  bail  to  the  Lord  Privy-Seal,  then  Prefidentof  the  Coun- 
cil, which  was  publicity  read. 

“ My  Lord, 

“ T Have  been  imprifoned  fince  the  28th  of  June,  to  my  great  lofs, 
“ charge,  and  prejudice  of  my  health.  I have  hitherto  been  deni- 
“ cd  bail.  Habeas  Corpus,  and  the  Writ  of  Main-prize ; which  I am  in- 
“ formed,  were  never  before  denied  to  any  of  his  Majefty’s  fubjedb  in 
«*  the  like  cafe : And  this  only  for  moving  in  a lawful  Court,  and  in  a 
“ quiet  and  peaceable  manner,  that  which  I did  believe  to  be  for  his  Ma- 
“ jefly’s  fcrvice,  and  the  good  of  the  City  and  Kingdom,  and  the  prefer- 
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<!  vation  of  the  Proteftant  Religion ; and  which  I conceive  1 can  make 
“ appear  to  be  according  to  the  Laws  and  Statutes  of  th:s  Realm,  if  l 
“ am  publickly  called  thereto.  Wherefore  1 do  not  beg  a difeharge,  for 
“ 1 delirc  nothing  more  than  to  clear  my  Innocence  by  a public  tri.il  : but 
“ ftnee  Mr.  Murrel  and  others,  committed  to  this  prifon  for  mi  iters  of 
“ a far  other  nature,  are  daily  hailed  out ; my  h uranic  requ-ft  to  yons 
“ Lordfhip  is,  that  you  would  be  pleaf.-d  to  move  his  Majeily,  that  1, 
“ as  well  as  any  other  of  his  Majefty ’s  fubjtcls,  may  enjoy  the  benefit 
“ of  the  Laws ; and  that  the  Writ  of  Atair.-pize  may  be  granted  to  me  ; 
“ or  that  my  bail,  which  now  attend,  may  be  taken  : Your  Lordfhip  will 
**  very  much  oblige 

“ Year  Lordjhip’i  humble  Servant, 

“ Francis  Jenkes.** 

This  Letter  was  by  fome  improved  inro  a Petition  ; and  when  they  had 
given  it  that  name,  (tho’ that  was  the  only  thing  wanting  to  pleale  theLord 
Chancellor)  yet  itcould  not  procurcthcacceptanceof  bail;  but  the  method 
prepofed  by  his  Lordfhip,  proved  as  ineffedlual  as  thofe  that  were  demand- 
ed of  him.  The  Lord  Chancellor's  Refolutions  being  fufficicntly  difeo- 
vered,  Mr.Jenkis’s  friends  forbore  all  farther  folliciuiion  of  his  Lordlhip, 
and  made  trefh  application  to  the  Lord  Chicf-Juftice  Raiiufard , on  Au- 
gujl  18,  then  juft  returned  from  the  Circuit. 

The  time  of  Seffions  at  the  Old-Bailey  drawing  on,  they  caufed  tvo 
Writs  of  Habeas  Corpus  to  be  made  (the  common  courfe  of  removing  prt- 
foners  from  one  Gaol  to  another)  ; one,  ad  delibn andum,  dire£led  to  the 
Keeper  at  the  Gatc-houfc ; and  the  other,  ad  recipiendum , directed  to  the 
Sheriffs  of  London , and  defired  his  Lordfhip  to  lign  them,  that  Mr.  Jenkes 
might  be  removed  and  brought  to  trial ; for  that  the  Keeper  of  theGate- 
houfc  not  calendaring  any  State-Prifoner,  (as  he  called  him)  3t  the  Sef- 
fions for  IVtjhni after,  he  might  lie  there  all  bis  life-time  without  trial, 
which  no  fubjcCt  ought  to  do.  His  Lordfhip  cxcufcd  himfelf  upon  his 
late  return  to  Town,  which  had  not  yet  afforded  him  leifure  to  advife ; 
and  fent  them  to  the  Attorney-General,  to  know  whether  he  were  ready 
for  a trial,  before  he  would  give  them  any  anfwer. 

Mr.  Attorney,  upon  their  coming  to  him,  very  worthily  told  them, 
Thathehailnoordcrinit,  but  that  he  would  notoppolc  the  granting  of  thole 
Writs:  adding, God  forbid  but  that  the  Law  fhould  have  its  due  courfe. 

They  returned  to  the  Lord  Chief- Juftice  with  this  anfwer,  and  offered 
to  make  oath  that  it  was  Mr.  Attorney’s  anfwer  ; but  he  would  give  cre- 
dit to  nothing,  but  a note  under  Mr.  Attorney's  own  hand.  They  told 
him,  it  was  hard  that  a man  lliould  lie  in  prifon,  who  was  willing  to 
bring  himfelf  upon  trial  ; that  Writs  of  this  nature  were  every  day  grant- 
ed, and  did  prefume,  could  not  reafonably  be  denied.  His  Lordlhip  an- 
fwered,  he  would  know  whether  Mr.  Attorney  were  ready  for  a trial. 
They  replied,  That  they  did  not  know  when  Mr.  Attorney  would  be  rea- 
dy, and  Mr.  Je»kesm\x(t  ftay  for  his  Trial  till  then. 

They  then  moved  his  Lordfhip,  as  they  had  done  formerly.  That  he 
would  gram  a Habeas  Corpus  to  bring  him  before  his  Lordfiiip,  and  that 
he  would  accept  of  fubftantial  Citizens  for  bail,  who  fhould  render  him 
whenfoever  Mr.  Attorney  fhould  call  for  him  ; alledging,  that  fuch  Writs 
had  been  frequently  granted  by  the  Lord  Chief-Jultice  Keeling , and  one 
of  the  now  Juftices  of  the  Ktng’s-Bench. 

His  Lordfhip  returned.  That  he  did  not  doubt  the  fecurity  they  fhould 
offer  him  ; but  he  had  never  granted  fuch  a Writ,  and  he  knew  not  upon 
what  authority  others  had  done  it:  And  in  fhort,  refufed  to  grant  either 
that  or  the  other  Writs. 

After  all  thefe  denials  of  right,  Mr.  Jenkes  rcfolved  to  fit  flill,  with  the 
fatis faction,  that  his  ill  fuccefs  was  not  imputable  to  the  injufticeof  his 
caufe ; but  to  the  plcafurc  or  fear  of  thofe  that  had  the  power  of  mak- 
ing itotherwife  : And  with  patience  to  expect  it  (till  the  Term  fhould  fee 
open  the  prifon-doors  ; which  will  not  brock  the  denial  of  a Habeas  Cor- 
pus,i tho’  a long  Vacation  mull. 

No  further  addrefs  was  therefore  made  to  either  of  their  Lordfhips ; but 
themfelves,  after  they  had  taken  the  pleafureof  denying  him,  were  pleafed 
to  condefeend  to  intercede  for  him  : for  as  we  heard,  by  very  credible  in- 
formation, the  Lord  Chicf-Juftice  went  to  the  Lord  Chancellor  and  told 
him,  “ That  the  Writs  demanded  of  him,  were  according  to  Law,  and 
“ could  not  be  denied  ; and  that  he  had  only  taken  time  till  he  had  ac- 
“ quainted  his  Lordfhip  with  it.” 

TheLord  Chancellor  direfled  him  to  the  Lord  Treafurer  for  further 
advice  ; who  fent  him  to  the  King.  As  foon  as  his  Majefty  underftood, 
that  what  was  demanded  was  the  fubje&’s  right,  he  immediately  com- 
manded that  the  laws  fhould  have  their  due  courfe,  which  their  Lordfhips 
had  flopped  : And  accordingly  he  was  bailed. 

[He  was  afterwards,  in  1683,  tried  with  Thomas  Pilkington,  Henry  Cor- 
nijh,  Efqrs.  and  others,  for  a Riot  at  Guildhall,  and  fined  300  marks. 
Sec  Stale-Trials,  Pel.  111.  p.  54J. 


XXXIII.  Articles  of  High  Mifdemeanours,  humbly  offered  and  prefented  to  the  Conffderation  of 
his  moft  Sacred  Majefty,  and  his  moft  Honourable  Privy-Council,  againft  Sir  William  Scroggs, 
Lord  Chief- Juftice  of  the  King  s-Bench ; exhibited  by  Dr.  Oates,  and  Captain  Bedlam 
3 1 Car . II. 

I.  / ■ A HAT  the  faid  Lord  Chicf-Juftice,  'contrary  to  his  oath,  , Scffions-Houfe  in  the  Old-Bailey y for  High-Treafon,  the  faid  Lord 

I the  duty  of  his  place,  in  contempt  of  the  King,  his  Crown  Chicf-Juftice  (according  to  the  Dignity  of  his  ’place)  managing 

and  Dignity,  did  fet  at  liberty  fcveral  perfons  accufed  up-  the  faid  Trial,  did  brow-beat  and  curb  Dr.  Titus  Oates  and  Mr. 

on  oath  before  him  of  High-Treafon,  without  their  being  ever  tried,  or  Jfflliam  Bedtow,  two  of  the  principal  Witnefles  for  the  King  in 

otherwife  acquitted  ; as  namely,  the  Lord  Brudenell,  &c.  1 that  cafe  ; and  encourage  the  jury  impannellcd  and  fwom  to  try  the 

II.  That  at  the  Trial  of  Sir  George  IVakeir.ar.  and  others  at  the  malefactors,  againft  the  faid  witnefles,  by  hi*  publickly  fpeaking  flightly 

anil 
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flightly  and  abufively  againft  them  and  their  evidence,  and  the  mifrepeat- 
ing  and  omitting  of  material  parts  of  their  evidence  ; whereby  the  panics 
indicted  were  hy  the  fa  id  Jury  acquitted  of  the  fact  then  charged  againft 
them,  and  fully  proved  hy  the  faid  witnefles  *. 

III.  That  the  faid  Lord  Chief-Juftice,  after  the  T lial  of  the  fan!  Sir 
George  Wale  man,  and  others  for  High-T reafon,  as  aforefaid,  in  the  fur- 
ther abufe  of  the  faid  Dr.  Titus  Oates , and  Mr.  William  Bedlotv,  and  in 
their  great  difparagemcnt  fpcaking  of  them  ; faid,  that  before  the  Trial 
of  Sir  George  Wakvnan  (meaning  the  aforefaid  Trial)  the  witnefles 
(meaning  the  aforefaid  Dr.  Titus  Oates,  and  the  faid  Mr.  Wiliam  BeJ- 
lew)  were  to  be  believed  ; but  that  at  and  after  the  faid  Trial,  they  were 
not  to  be  believed  by  him,  nor  fhould  not  be  believed  by  him  or  to  that 
very  effect. 

IV.  That  the  faid  Lord  Chief-Juftice,  by  reafon  of  his  office,  hath 
taken  upon  him  the  power  to  opprefs  by  imprifonment,  his  Majefty’s 
loyal  fubjefls ; namely,  Hatty  Cure , for  writing  and  caufing  to  be 
printed  divers  ftnglc-lheet  Books  in  Englijh , called  The  Packet  of  Advice 
from  Rome  ; for  the  information  and  difeovery  of  the  idolatrous  errors 
and  impieties  of  the  Romijb  Church,  to  his  Majefty’s  loyal  and  obedienr 
Proteftanc  Subjects  (in  this  conjuncture  of  time  very  ufcful):  although 
the  faid  Lord  Chief-Jufticc  neither  did,  nor  could  allcdge  or  charge  the 
faid  Can  with  any  thing  contained  in  the  faid  Book,  that  was  any  ways 
criminal  or  derogatory j:o  his  .Majefty’s  Laws,  Crown  or  Dignity;  and 
refufed  to  take  very  good  Bail  for  him,  though  offered ; and  afterwards 
lefs  bail  taken  for  him  upon  his  Habeas  Corpus  in  Court ; but  by  the  faid 
Lord  Chief- Juftice’s  means,  he  was  continued  bound  all  the  Term  to  his 
good  behaviour;  and  at  the  end  thereof  until  the  next  Term  ; although 
no  particular  crime  was,  or  could  be  proved  againft  or  laid  to  his 
charge. 

V.  That  to  the  great  oppreffion  of  his  Majefty’s  loyal  Subjects,  the 
faid  Lord  Chief-Juftice,  contrary  to  Law,  and  in  manifeft  breach  of  his 
oath,  hath,  without  any  rcafonable  caufe,  imprifoned  a Feme-Covert, 
and  divers  others  his  Majefty's  faid  Subjects,  and  refufed  to  take  bail, 
though  tendered,  and  the  matter  bailable,  as  in  the  cafe  of  Mrs.  "Jane  Cur- 
tis, Mr.  Francis  Smith,  (Ac. 

VI.  That  the  faid  Lord  Chief-Juftice  is  very  much  addicted  to  fwcar- 
ing  and  eurfing  in  his  common  difeourfej  and  to  drink  to  excefs,  to  the 
great  difparagemcnt  of  the  dignity  and  gravity  of  his  faid  place.  He  did 
in  his  common  difeourfe  at  dinner  at  a Gentleman’s  houfe  of  Quality, 
publickly  and  openly  ufeand  utter  many  oaths  and  curfes,  and  there  drank 
to  excefs. 

VII.  That  Charles  Price  being  accufed  upon  oath,  before  the  faid  Lord 
Chief-Juftice,  to  be  a Pop's  ft  Pricft  and  Jefuit,  and  imprifoned  for  the 
fune,  and  alio  divers  other  perfons  accufcd  upon  oath  for  High-Treafon  ; 
as  namely.  Sir  Francis  Monnock , Richard  Vaughan , Efq.  and  Daniel  Ar- 
thur, Merchant;  the  faid  Lord  Chief-Juftice  fet  them  at  large  upon  bail, 
Without  confuting  his  Majefty’s  Counfel,  or  his  witnefles,  and  againft 
their  content ; divers  of  which  perfons  have  not  fince  appeared,  but  have 
forfeited  their  recognizances,  and  the  perfons  not  to  be  found. 

VIII.  That  the  faid  Lord  Chief-Juftice,  to  the  great  difeouragement  1 
of  his  Majefty’s  loyal  Proteftant  Subjects  ; to  the  manifeft  encouragement  1 
of  the  Roman  Catholick  Subjedts  ; when  information  hath  been  duly  and 
legally  given  to  him  of  the  abode,  or  perfon  of  a Popifli  Pried  or  Jefuit, 
and  a warrant  dclired  from  him  to  take  or  fearch  for  fuch  Priefts  or  Je- 
fuits,  he  hath  in  a (lighting  and  l'comful  manner  refufed  the  fame,  and 
bid  the  Informer  go  to  Sir  William  Waller,  who  bufied  himfelf  in  fuch 
matters  mainly. 

IX.  That  the  Trial  of  Knox  and  Lone , at  the  Bar  of  the  King’s- Bench 
Court  for  their  mifdemeanours,  in  endeavouring  to  take  awav  the  credit, 
of  Dr.  Titus  Oates,  and  Mr  William  Bedlotv,  two  of  the  principal  witnef- 
les for  his  Majefty,  in  the  proving  of  the  Confpiracy  and  Confpirators 
againft  his  Majefty’s  Life,  and  Government  of  thefe  Kingdoms  of  Eng- 
land, Scotland,  and  Inland,  the  deftruiftion  of  the  Proteftants  and  Pro- 
teftant Religion,  and  introducing  and  fettling  of  Popery  there ; although 
the  evidence  was  fo  full  and  clear  againft  them,  that  the  Jury  found  them 
guilty  without  going  from  the  bar ; yet  the  faid  Lord  Chief-Juftice,  in 
further  difeouragement  and  difparaging  the  evidence  of  the  faid  Dr.  Titus 
Oates,  and  Mr.  William  Bedlotv , wohld  nor,  nor  did  not  give  any  charge 
to  the  Jury  therein,  but  rofc  up  fuddenly,  after  the  evidence  cl ofed  by 
the  Counfel,  and  left  the  faid  Court  abruptly,  before  the  faid  Jury  had 
given  in  their  verdi£l. 

X.  That  the  faid  Lord  Chief-Juftice,  knowing  that  one  William  Of- 
horn  was  in  the  confpiracy  and  contrivance  with  the  faid  Knox  and  Lane, 
in  the  laft  article  mentioned,  to  take  away  the  credit  of  the  faid  Dr.  Titus 
Oates,  and  Mr.  William  Bedlvut ; and  knowing  the  faid  Dr.  Titus  Oates,  and 
Mr.  William  Bedlotv,  to  be  material  witnefles  for  his  Majefty,  in  proving 
of  the  confpiracy  and  confpirators,  in  tho  faid  laft  article  mentioned,  and 
had  been  fo  againft  feveral  of  the  faid  confpirators  that  had  been  tried, 
and  were  to  be  fo  againft  feveral  others  of  the  faid  confpirators  that  were 
impeached  or  accufed  for  the  faid  High-Treafon,  and  were  to  be  tried 
for  the  fame ; and  knowing  the  faid  William  Osborn  had  been  detefled 
before  the  Lords  in  Parliament  afiembled,  for  his  faid  confpiracy  and  con- 
trivance with  the  faid  Knox  and  Lane  ; and  that  upon  his  own  oath,  there- 
upon denying  the  fad!  in  their  faid  confpiracy  and  contrivance  to  be  true: 
yet  out  of  his  malice  to  the  faid  Dr.  Titus  Oates,  and  Mr.  William  Bed- 
low  ; and  as  much  as  in  him  lay  to  endeavour  the  difparagemcnt,  if  not 
the  fupprefling  of  the  further  difeovery  of  that  helliih  and  damnable  plot; 
the  faid  Lord  Chief-Juftice,  without  the  knowledge,  confent  or  approba- 
tion of  his  Majefty,  or  any  of  his  learned  Counfel  in  the  Law,  or  the  faid 
Dr.  Titus  Oates,  or  Mr.  William  Bedlotv ; did  voluntarily  give  the  faid 
Osborn  liberty  to  make  an  affidavit  before  him  upon  oath,  of  the  truth  of 
the  faid  fad,  he  had  before,  as  aforefaid,  denied  upon  his  oath  ; with 
intent  that  the  fame  might  be  made  ufe  of  againft  the  faid  Dr.  Titus  Oates, 


and  Mr.  William  BeMnv,  to  their  difparagcment,and  the  apparent  preju- 
dice of  his  Majefty,  againft  the  faid  confpirators,  in  the  faid  High-T reaton. 

XI.  That  he  the  laid  Lord  Chief-Jufticc,  to  manifeft  bis  flighting  opi- 
nion of  the  evidence  of  the  faid  Dr.  Titus  Oates,  and  Mr.  Wiliam  Bedlotv, 
in  the  prefence  of  his  moftfacred  Majeitv.  and  the  Ri^ht  Honourable  the 
Lords  and  others  of  his  Majelly’s  mult  Honourable  Privy-Council ; did 
dare  to  fay,  that  he  had  thought  that  Dr.  Titus  Oates,  and  Mr.  William 
Bedl-w,  always  had  an  accufation  ready  againft  any  body. 

XII.  That  at  the  affize  holden  at  Ai-.n  mouth  laft,  the  laid  Lord  Chief- 
Jufticc,  in  the  pretence  of  feveral  Jufttccs  of  the  Peace  for  the  faid  County, 
did  fay  to  Mr.  Wiliam  Bedlotv,  that  he  did  believe  in  his  confcience,  that 
Richard  Longhorn,  whom  he  condemned,  died  wrongfully,  to  the  great 
difparagemcnt  of  his  Maiefty's  Crown  and  Dignity,  the  Juftice  of  the 
Court,  the  Jury  and  Evidence. 

XIII.  That  the  faid  Lord  Chief-Juftice,  contrary  to  the  dignity  of  ftis 
place,  did  make  merchandize  of  the  Trials  of  certain  Priefts  to  be  tried  in 
Stafferdjhire,  and  took  twenty  guineas  in  earneft  ; then  fold  the  faid 
Trials  to  other  perfons,  rcfuflng  to  return  the  faid  twenty  guineas  to  thole 
from  whom  he  had  received  them.  And  furthermore,  before  the  Trial 
of  Sir  George  Wake  man  ; he  the  faid  Lord  Chief-Juftice  did  bargain  with 
two  Bookfcllers  for  one  hundred  and  fifty  guineas,  for  them  to  print  the 
Trials  ; and  in  cafe  they  would  not  lay  down  the  money  before  tie  went 
into  the  Court,  he  would  not  go  into  the  Court,  but  would  go  into  the 
Country:  and  if  the  faid  Trial,  by  reafon  of  its  length,  could  not  be 
finifhed  in  one  day,  he  would  have  a hundred  guineas  more,  or  to  that 
very  effedt. 

The  Anl'wer  of  Sir  William  Scroggs,  Knt.  Lord  Chief-Juftice  of 

the  King' s-Bench,  to  the  Articles  of  Mr.  Titus  Oates,  and  Mr. 
PTilliam  Bedlotv. 

I.  'T'O  the  firft  he  faith,  that  the  Lord  Bruden.U  was  bailed  by  the  Cour1 
of  King's-Bench  in  open  Court,  and  afterwards  by  the  Court  dis- 
charged ; with  this,  that  William  Bedlotv  did  importune  the  g;e  the 
Lord  Wcjhnoriand  to  gee  the  faid  Lord  Brudetse  l difeharged.  Rule*  of 
for  that  he  had  nothing  to  fay  againft  him,  as  he  faid  to  the  Court. 
Lord  Wcfimorland, 

II.  To  the  fecond,  he  faith,  That  as  to  his  omitting  or  mifrepeating 
the  evidence  at  Sir  George  Waktman’s  Trial,  it  is  a reflection  upon  the 
whole  Court  to  (uppofe  it  true,  and  that  they  fhould  let  it  pal's.  But  he 
faith,  that  Mr.  Oates  being  afked  at  that  Trial,  why  he  did  not  charge  Sir 
George  Wakeman  at  the  Council-Table  with  a letter  under  his  own  hand 
concerning  the  death  of  the  King  l He  anfwered.  He  did  not  know  but 
that  he  did  : to  which  it  was  replied,  It  is  plain  he  did  not;  for  then  the 
Council  would  have  committed  him.  To  which  Mr.  Oates  replied.  That 
that  Council  would  commit  nobody  for  the  plot ; which  might  be  the 
caufe  of  the  mifdemeanour  of  frowning  in  the  articles  mentioned. 

III.  To  the  third,  he  faith,  he  doth  not  remember  that  ever  he  ex- 
prefled  much  concerning  their  credit  before  their  Trial;  buc  that  there 
were  fome  pafl'ages  at  that  Trial  which  gave  him  great  caufe  of  doubt ; 
which  he  hopes  he  might  do,  without  making  it  an  article  of  mifde- 
meanour. 

IV.  and  V.  To  the  fourth  and  fifth,  he  faith.  That  the  perfons  in 
the  articles  mentioned,  were  committed  by  him  for  publifhing  feveral 
libellous  and  fcandalous  papers,  which  were  proved  againft  them  upou 
oatlt : which  commitments,  even  of  a Feme-Covert  alfo,  nocwithilanding 
Mr.  Oates  and  Mr.  Bedlotv’ s (kill,  were  according  to  Law  : though  there 
is  no  Law  for  thefe  perfons  to  call  me  to  account  for  judicial  a&s  done 
upon  other  men. 

VI.  To  the  fixth,  which  is  an  infolent  fcandal,  he  referreth  himfelf  to 
the  ceftimony  of  that  Gentleman  of  Quality,  whoever  he  be. 

VII.  To  the  feventh,  he  faith,  That  the  perfons  in  this  article  were 
bailed  and  difeharged  by  the  Court,  where  the  Attorney-General  was  firft 
called  ; but  indeed  Mr.  Oates  and  Mr.  Bcdlow's  confent  was  not  afked. 

VIII.  To  the  eighth,  he  faith,  he  conceives  himfelf  not  obliged  to  do 
all  the  buftnefs  that  Juftices  of  the  Peace  may  do  ; and  though  without 
an  offence  he  might  have  given  fuch  an  anfwer  as  is  mentioned,  yet  he 
did  not,  but  a fervant  of  his  did. 

IX.  To  the  ninth,  he  faith.  That  when  the  caufe  was  tried,  he  told 
the  Jury  die  matter  was  plain,  and  fo  did  die  reft  of  the  Court ; upon 
which  he  went  away,  without  any  compliment  to  Mr.  Oates,  to  trycaufes 
in  London. 

X.  To  the  tenth,  he  faith.  That  Osborn  made  only  two  affidavits  be- 
fore him  : the  fubftance  of  one  was,  that  one  Bowring,  a fervant  to  Mr. 
Oates,  had  faid,  that  he  had  heard  Mr.  Oates  fay,  that  the  Kingdom  of 
England  would  never  fiourilh,  until  it  became  elective,  and  the  Kings 
chofen  by  the  People.  The  other  affidavit  was  when  he  was  fent  to  him 
by  an  order  of  Council  to  be  examined  ; wherein  amongft  other  things 
he  l'wears,  that  though  at  the  Trial  of  Knox  and  Lane , it  was  afked  where 
Osborn  was,  and  Mr.  Oates's  Counfel  anfwered,  that  he  was  fled  ; yet 
Osborn  (wears,  that  he  at  that  time  was  at  his  father’s  houfe  in  the  coun- 
try, and  that  Mr.  Oates  knew  it;  that  he  took  his  leave  of  him  the  day 
before  he  went,  and  told  whither  he  went,  and  law  a letter  wrote  by  Mr. 
Oates  to  his  father  to  fend  for  him.  Notwithftandingit  was  carried  at  the 
Trial,  as  if  he  had  been  fled  no  man  knew  whither  ; fo  that  the  affidavit 
which  the  article  chargcth  me  for  permitting  to  be  made,  was  not  fworu 
before  me. 

XI.  He  faith,  it  is  more  to  be  wondered  how  Mr.  Oates  fhould  dare  to 
charge  that  as  an  article  of  mifdemeanour,  which  was  faid  in  the  King’s 
prefence,  and  yet  repeated  falfe  too. 

XII.  "That  at  Monmouth  Ajftzes  he  did  tell  Mr.  Bedlotv , that  he  was 
more  unfatisfied  about  Mr.  Longhorn's  Trial  than  all  the  reft  ; and  the  ra- 
ther, for  that  he  was  credibly  informed  fince  the  Trial,  that  Mr.  Lang- 

1 horn’s  ftudy  was  fo  fttuated,  that  he  that  walked  in  his  Chamber 


• Sir  Francis  Winnmvton  in  his  Speech  in  the  Parliament,  i6$o,  printed  in  the  Faithful  Regifier,  or,  the  Debates  of  the  liouji  of  Commons,  in  four  feveral  Parliaments,  fays,  at 
Wakeman  * Trial,  tliofc_  perfons  who  at  former  Trials  had  been  treated  with  that  refpeft  that  is  doe  to  the  King's  Evidence,  and  "hole  Credit  and  Reputation  had  Hood 
clear  without  deception  in  all  o:her  Trials,  were  now  not  only  brow-beaten,  but  their  Evidence  prefented  to  the  Jury  as  doubtful  and  not  to  be  depended  on,  and  fo  at 
all  other  Trials  of  I'apTis  from  that  lime  forward.  By  which  many  qf  the  greateft  offenders  were  quitted  and  cleared  as  to  the  Plot,  and  thole  that  were  brought  for  de- 
faming the  King's  Bvidv  and  fuborning  Witnefles,  in  order  thereto,  very  kindly  treated,  and  difeharged  with  eafy  fentences,  efpccially  if  Papifts;  but  if  Proteftant*. 
though  only  for  print:'  - or  vending  fome  unlieenfrd  Book,  were  imprifoned  and  largely  fined.  But  I beg  leave  to  particularize  in  the  cafe  of  one  Care,  who  was  iudifteft 
for  printing  a Weekly  liurihaence.  called  the  Packet  of Advice  from  Rome,  or  tbe  UiJlorj  qf  Pcprrj.  This  man  had  a ftrange  knack  of  "Tiring  extraordinary  well  upon  that 
fubjeS,  and  that  P.i'wr  -vai  by  inoft  perfons  thought  not  only  very  ingenious,  but  alfo  very  ufcful  at  this  time  for  the  information  of  the  people,  bccaule  it  laid  open  very 
intelligibly  the  error:  ami  .f  lv>t  Churrh.  However,  upon  an  Information  given  to  the  Court  of  Zing's- Bench  againft  this  Care,  this  Rule  was  made ; 

Ordinatum  ej!,  ya *d  lit.  . !u!ctt.  The  Weekly  Packet,  &c.  non  ulUritu  imprimatur,  vet publiectur  per  aujuam  per/enam  juarsscimqut.  Per  Cur, 
l think  it  amounts  to  little  Icri  thin  a total  prohibition  of  printing  any  thing  ajainff  Popery. 
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could  not  fte  Mr.  Longhorn  write  iu  his  Sixty  : which  was  Mr.  Bedlow's 
evidence.  „ . . . 

XIII.  He  faith,  the  matter  complained  of  is  a mere  contract  with  other 
men,  of  which  he  think:,  hitnfclf  not  bound  to  give  Mr.  Oates  and  Mr. 
Bcdlow  any  other  account,  but  that  by  the  taking  of  twenty  guineas  he  loll 
forty  ; and  that  his  back wardnefs  logo  into  the  Court  at  IVdieman’d Trial, 
makes  it  look  as  if  he  had  not  had  ten  thouhmd  pounds  to  favour  IV akeman 
in  his  Trial. 

If  theft  Articles  fall  op  fear  to  pour  Majefiyto  he  frivolous,  or f cam  dahut,  or 


William  Scroggs,  &c.  32  Car.  II.  (480) 

not  true',  I humbly  pray  your  Ala)  ej! ft  jufl  refentmust  thereon,  in  Ho- 
nour to  your  Courts  and  Government. 

And  that  fuch  an  unknown  Attempt  may  not  go  smpunijhed ; that  the  pro- 
moters may  be  left  to  be  proceeded  againjl  acta  ding  to  Lcus. 

The  Articles  of  Mr.  Titus  Oates,  and  Mr.  ff'iliiam  Bedhw,  agsinft  tlie 
Lord  Chief- Jufticc  Scrcggs,  were  heard  this  2ilt  of  January ; 1679,  before 
the  King  and  Counfcl  ; and  upon  the  hearing  of  both  fidcs,  Mr.  Oates 
and  Captain  Bidksu  arc  left  to  be  proceeded  again  ft  according  to  Law. 
But  1 doo’c  find  the  Chief- Juftice  recover’d  any  damages. 


XXXIV.  Proceedings  againfl  Sir  William  Scroggs,  Knt.  Lord  Chief-Juflice  of  the  King  s- 
Bench , and  other  Judges,  in  Parliament,  1680.  32  Car.  II. 


Noveni.  13,  1680. 

Srjerol  Perfons  zvcre  examined  in  the  Hcufe  of  Commons  about  the  dif- 
mijftng  of  a Grand-Jury  in  Middlelcx.  After  which,  fever al  j 
Members  of  the  Houfe  fpoke  as  follows  ■,  viz. 

Sir  rVilliam  Jones. 

MR.  Speaker,  Sir,  the  prefervation  of  the  Government  in  general,  as  j 
well  as  our  particular  Safeties,  have  a dcpendancc  upon  the  matter  j 
that  is  now  before  you,  in  which  there  arc  fo  many  mifearriages  fo  com- 
plicated, as  there  srifeth  fomc  difficulty  how  to  examine  them.  I cannot 
but  obferve,  how  the  Proclamation  is  here  again  mentioned  ; by  which 
you  may  conclude,  there  licth  a great  weight  upon  the  people’s  right  to 
petition  by  means  thereof,  and  that  the  beft  way  to  remove  it,  is  to  find  out 
the  advifers  and  contrivers  of  that  Proclamation,  in  order  to  proceed  againfl 
them  according  to  their  defem.  Without  which,  what  you  have  done  in 
afierting  the  Right  of  Petitioning,  will  remain  with  fomc  doubt  j and  thofe 
that  adviftd  the  proclaiming  to  the  people,  that  it  is  feditious  to  petition 
the  King,  without  that  chaftilcment  they  deferve.  And  therefore,  I hum- 
bly conceive,  you  will  do  well  to  confidcr  of  it  as  foon  as  you  can.  It  is 
not  firangc,  that  the  Proclamation  fhould  be  made  ufe  of  with  Country 
Gentlemen,  to  get  abhorrers  to  petitioning,  feeing  the  Judges  themfclvcs 
have  made  ufe  of  it  to  that  purpofe.  They  Jbould  have  known,  that  though  a 
Proclamation  might  be  of  great  uje , to  intimate  the  cbfervatim  of  a Law,  yet  that 
it  had  never  been  ufed  injlead  of  a Law.  But  yet  1 do  not  admire  fo  much  at 
this  as  I do  at  the  difeharge  of  the  Grand  Jury,  before  they  had  finifhed 
their  preferments.  It  tends  fo  much  to  the  fubverfiin  of  the  ffiablsjked  Laws 
of  this  Land,  that  / dare  pronounce,  that  all  the  Lcsws  you  have  already,  and  all 
that  you  can  make,  will  fignfy  nothing  againfl  any  great  man , unlefsyou  tan  reme- 
dy it  far  the  future.  1 obferve,  there  were  two  realons  why  this  Grand-Jury 
were  fo  cxtrajudicially  difcliargcd  ; one,  bccaufe  they  would  othmvife  have 
prelentcd  the  Duke  of  fork  fora  Papiftj  the  other,  becaufc  they  prefeiited 
a Petition  to  be  deliver'd  to  the  King  for  the  fitting  at  the  Parliament, 
w hich  they  faid  it  was  not  their  bulinefs  to  deliver.  Though  I cannot  hut 
obferve,  how  upon  other  occafions  they  did  receive  Petitions,  anJ  deliver- 
ed them  to  the  King  ; and  all  the  difference  woe,  that  the  Petitions  fo  delivered 
were  againjl  fittings  of  Parliaments,  i’hc  truth  is,  I cannot  much  condemn 

them  for  it  for  if  they  were  guilty  of  fuch  crimes  as  the  wi Indies  have 
this  day  given  you  information  of,  I think  they  had  no  rcafon  to  further 
Petitions  for  the  fitting  of  a Parliament.  But,  Sir,  this  bufinefswiil  need 
a further  Information,  and  therefore,  I humbly  pray  it  may  be  referred  to 
a Committee. 

Sir  Francis  IVissnington. 

Mr.  Speaker,  Sir,  I think  wc  nre  come  to  the  old  times  again,  IVhen  the 
Judges  pretended  they  had  a rule  of  Government,  as  well  as  a rule  of  Law,  and 
rhey  have  afted  accordingly.  If  they  did  never  rend  Magna  Charta,  I think 
they  arc  not  fit  to  be  Judges ; if  they  have  read  Magna  Charta,  and  do  thus 
fo  contrary,  they  deferve  a fevcrc  ebaftifement.  To  difeharge  Grand-Ju- 
ries of  purpofe  ro  difappoint  them  of  making  their  prefentments,  is  to  de- 
prive the  Subject  of  the  greateft  benefit  and  fccurity  the  Law  hath  provid- 
ed for  them.  If  the  Jsidges,  htfic.nl  cf  acting  by  Ltr.v , /hall  be  exited  by  their 
ambition , and  endeavour  to  get  promotions  rather  hy  worjhspping  the  rfing  Sun, 
than  by  doing  Jujlice,  this  Nation  will  foon  be  reduced  to  a miferabic  con- 
dition. Suppofe  that  after  the  difeharge  of  this  Grand-Jury,  fomc  Pcrfon 
had  offered  to  prefent  fomc  Murder,  Treafon,  or  other  capital  crime,  for 
want  of  the  Grand-Jurv,  there  would  have  been  a failure  of  Juftice.  As 
faults  committed  by  Judges  are  of  more  dangerous  confcquence  than  others 
to  the  Public,  fo  thetc  do  not  want  precedents  of  frverer  chaftifcments  for 
them  than  for  others.  I humbly  move  you  firft  to  pafs  a Vote  upon  this 
bufinefi  of  difeharging  Grand-Juries,  and  then  to  appoint  a Committee  to 
examine  the  mifearriages  of  the  Judges  in  Wcfimbijlcr-heU,  and  to  report 
the  fame  with  all  fpced  to  you. 

Mr.  S;  Titm. 

Air.  Speaker,  Sir,  As  it  hath  been  obferved  that  this  bufinefs  has  fomc 
reference  to  the  Proclamation,  fo  I beiieve  there  is  fomethingof  the  plot  in 
it  too;  and  therefore,  I think  if  this  Plot  do  not  go  on,  it  will  have  the  tuorfi 
luck  that  ever  Plot  had-,  feeing  the  Judges,  as  well  as  molt  other  perfons  in 
public  places,  have  given  it  as  much  allillance  as  they  could.  But  where- 
as fome  have  fpoken  ill  of  thefe  Judges,  I defire  to  Vpeak  well  of  them  in 
one  thing : I am  confident  they  have  herein  fliewed  themfclvcs  grateful  to 
their  benefactors ; for  I do  believe  that  fome  of  them  were  prefeir’d  to  their 
places  of  purpofe,  bccaufe  they  fhould  do  what  they  have  done.  Laws  of 
themfe’ves  arc  but  dead  letters  : unlcfs  you  can  fecure  the  execution  as  well 
of  thole  you  have  already,  as  of  thofe  you  are  now  making,  welhall  fpend 


our  time  to  little  purpofe.  Therefore  I fecond  the  motion  tint  hath  been 
made  for  a Vote,  to  declare  the  fenfe  of  the  Houle  as  to  the  difeharging  of 
Grand-Juries,  and  for  referring  the  further  examination  to  a Committee. 

Mr.  IV.  Sachtvtrel. 

Mr.  Spraker , Sir,  the  bufinefs  of  this  debate  is  a great  inftince  of  our 
Tick  and  languilhing  condition.  As  our  Ships,  Forts,  and  Caflles  arc  for 
fecuring  us  from  the  danger  ol  our  Enemies  from  abroad,  fo  our  Laws  front 
our  enemies  at  home  ; and  if  committed  to  fuch  perfons  as  will  turn  their 
ftrength  upon  us,  nre  equally  dangerous.  Sir,  Wr  all  know  how  the  Go- 
vernment 0/' Scotland  bath  been  quite  altered  funs  his  Majfiys  Refieiuration , by 
fome  Laws  math  there  ; pray  let  us  have  a care  that  sun  tie  not  alt. redly  the  cor- 
rupt proceedings  of  Judges,  trfi  we  be  reduced  to  the  fame  weak  condition  of  defend- 
ing our  fives  againjl  Popery  and  arbitrary  Government  here,  that  they  are  there. 
It  Judges  can  thus  prevent  the  penalties  of  the  Law,  by  difeharghig  Grand- 
Juries  before  they  have  made  their  prefentments,  and  can  make  Laws  by 
their  Rules  of  Court,  I think  the  Government  may  foon  be  fubverted  ; 
and  therefore,  that  it  is  high  time  for  this  Houle  to  fpeak  with  thofe  Gentle- 
men. In  former  times  fcveral  Judges  have  been  impeached,  and  hanged 
too,  far  lefs  crimes  than  thefe  ; and  the  renfon  was,  bccaufe  they  had  broke 
the  King’s  oath  as  well  cs  their  own.  If  what  hath  been  faid  of  feme  of 
thefe  Judges  be  fully  proved,  they  Hull  not  want  my  Vote  to  inflict  on 
them  the  fame  ebaftifement.  The  truth  U,  Sir,  I know  not  how  the  ill 
conlequenccs  we  juftly  fear  from  Judge-,  cm  be  prevented,  as  long  as  they 
are  made  durante benepladto,  and  have  inch  dependencies  as  they  have.  But 
this  muft  be  a work  of  time:  in  order  to  remedy  our  prefent  grievances, 
let  us  pafs  a Vote  upon  this  bufinefsof  difeharging  Grand-Jnrics,  and  that: 
it  may  be  penn’d  as  the  cafe  defin  es.  If  you  pteafe,  let  it  be  drawn  up  by 
a Committee,  that  may  withdraw  for  that  purpofe  ; and  let  there  be  alfoone 
appointed  to  examine  the  mifearriag-  of  the  Judges. 

Mr.  H.  Powell. 

Air.  Speaker,  Sir,  I would  beg  leave  to  obferve  to  you,  bccaufe  1 think 
it  may  be  ncceffary  to  be  confidercd  by  your  Committee,  what  an  opinion 
was  given  not  long  fince  by  fome  of  thefe  Judges  about  Priming  ; which 
was,  that  Printing  of  Ncwsmight  be  prohibited  by  Law;  and  accordingly 
a Proclamation  illued  out.  I will  not  take  on  me  to  cenfure  the  opinion  as 
illegal,  but  leave  it  to  your  further  confideration.  But  I remember  there  was 
a constitution  held  by  the  Judges  a little  before , and  they  gave  their  opinion,  that 
they  knew  not  of  any  way  to  prevent  Priming  by  Lmv,  btcaufe  the  Act  for  that 
purpofe  was  expired.  Upon  Xuhtch,  fame  Judges  were  put  out,  and  new  ones  put 
in,  and  then  this  ether  opinion  was  given.  Thefe  things  are  worthy  of  a fu- 
rious examination  : for  if  Trcafurers  may  raife  money  by  Quitting  up  the 
Exchequer , borrowing  of  the  Bankers,  or  retrenchments,  and  the  Judges 
make  new  Laws  by  an  ill  conftrutftion,  or  an  ill  execution  of  the  old  ones  ; 
I conclude,  that  Parliaments  will  foon  be  found  ufelefs,  and  the  liberty  <>f 
the  people  an  inconvenience  to  the  Government.  And  therefore,  I think. 
Sir,  you  have  been  well  moved  to  endeavour  to  pals  your  cenfure  on  fomc 
of  thefe  illegal  proceedings  by  a Vote,  and  to  refer  the  farther  confedera- 
tion to  a Committee. 

Sir  Francis  IVimington. 

Air.  Speaker,  In  the  front  of  Magna  Charta  it  is  faid,  Nalls  negepimur, 
nulls  deftrtmus  JuJlitiam ; we  will  defer  or  deny  Julticc  to  no  man  : to  this 
the  King  is  fworn,  and  with  this  the  Judges  arc  entrufted  by  their  Oaths. 
I admire  what  they  can  lay  for  themfclvcs  : if  they  have  not  read  this  Law, 
they  arc  not  fit  to  fit  upon  the  Bench  ; and  if  they  have,  I had  almoft  laid, 
they  deferve  to  lofc  their  heads. 

Mr.  Speaker,  The  ftatc  of  this  pqpr  Nation  is  to  be  deplored,  that  in  al- 
moft all  ages,  the  Judges,  who  ought  to  be  prefen  ers  of  the  Laws,  haveen- 
tlcavour’d  to  deftrov  them  ; and  that  to  pleafea  Court-fa&ion,  they  have  by 
treachery  attempted  to  break  the  bonds  alun.ler  of  Magna  Charta,  the  great 
treafury  of  our  peace.  It  was  no  fooner  pafs’d,  but  a Chicf-Jullice  ( Hubert 
dr  Burg)  in  that  day,  perfuades  the  King  he  was  not  bound  by  it,  becaufe 
he  was  underage,  when  it  waspafs’d.  But  this  fort  of  infolcnce  the  next 
Parliament  refented,  to  the  min  of  the  pernicious  Chicf-Jullice.  In  the  time 
of  Richard  II.  an  unthinking,  diffolute  Prince,  there  were  Judges  that  did 
infinuate  into  the  King,  that  the  Parliament  were  only  his  creatures,  and 
pended  on  his  will,  and  not  on  the  fundamental  conftitutions  of  the 
Land  ; which  treacherous  advice  proved  the  ruin  of  the  King : and  for 
which  all  thofe  evil  Inilruments  were  brought  to  Jufticc.  in  his  late 
Majefty’s  time,  his  misfortunes  were  occafioncd  chiefly  by  the  corrup- 
tions of  the  Long  Robe;  his  Judges  by  an  extrajudicial  opinion  gave 
the  King  power  to  raife  money  upon  an  extraordinary  occafion  with- 
out Parliament,  and  made  the  King  Judge  of  fuch  occafions : 
Charity  prompts  me  to  think  they  thought  this  a fervicc  to  the 
King,  but  the  fad  confequenccs  of  it  may  convince  all  mankind, 

that 
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that  every  illegal  aS  weakens  the  Royal  Intereft  ; and  to  endeavour  to  in- 
troduce abfolutc  Dominion  in  thefe  Realms,  is  the  warll  of  Treafons : 
becaufe  whilil  it  beats  the  face  of  friendiliip  to  the  King,  and  dcligns  to 
be  tor  his  fcrvice,  it  never  fails  of  the  contrary  effe<2. 

The  two  great  Pillars  of  the  Government,  are  Parliaments  and  Juries; 
it  is  this  gives  us  the  title  of  freeborn  EngHjhmm.  For  roy  notion  of  free 
EngHjhmen  is  this,  that  they  arc  ruled  by  Laws  of  their  own  making,  and 
tried  by  men  of  the  fame  condition  with  thcmfelves.  The  two  great  and 
undoubted  privileges  of  the  people,  have  been  lately  invaded  by  the  Judges 
that  now  At  in  SVtllminJler-hail ; they  have  cfpoufed  Proclamation  againil 
Law  ; they  have  difcountcnauctd  and  oppofed  fcveral  legal  Ads,  that 
tended  to  the  lilting  of  this  honourable  Houle  ; they  have  gr-ifped  the  le- 
gifiative  Power  into  their  owu  hands,  as  in  that  inftance  of  Printing; 
the  Parliament  was  confidering  that  matrer,  bu:  they,  in  the  interim, 
made  their  private  opinion  to  be  law,  to  fuperfede  the  judgment  of  this 
Houle  : 1 hey  have  difchargol  Grand  June,,  on  purpofc  to  quell  their 
prefemments,  and  Ihclter  great  Criminals  from  Jutlice,  and  when  Juries 
have  p re  fen  ted  their  opinion  for  the  fitting  of  tins  Parliament,  they  have 
in  difdain  thrown  them  at  their  Act,  and  told  them  they  would  be  no  mcl- 
l’.  tigers  to  carry  luch  Petitions  ; and  yet,  in  a lew  days  after,  have  encou- 
raged all  that  would  fpit  their  venom  againil  the  Government  : they  have 
Jerved  an  ignorant  and  aibitrary  faction,  and  been  the  meflengers  of 
abhorrence*  to  the  King. 

Mr.  Spinier,  What  we  have  now  to  do,  is  to  load  them  with  (home, 
•who  bid  defiance  to  the  Law  ; they  are  guilty  of  crimes  againft  Nature, 
again  it  the  King,  againft  their  Knowledge,  and  againil  Pollcrity.  Toe 
whole  frame  of  Nature  doth  loudly  and  daily  petit  ion  to  God  their  Cre- 
ator ; and  Kiug-,  like  Goil,  mav  be  addreftcil  to  in  like  manner,  by  pe- 
tition, not  command.  They  llkcwifc  knew  it  was  lawful  to  petition; 
ignorance  can  be  no  Plea,  and  their  knowledge  aggravates  their  crimes  ; 
rile  children  unborn  arc  bound  to  curie  luoh  proceedings,  for  'twas  not 
Petitioning,  but  Parliaments  they  abhorred.  The  Athiill  pleads  againft 
a God,  not  that  he  disbelieves  a Deny,  bur  would  have  it  fo,  Trefikaa 
?;id  Bilk-nap  were  Judges  too;  their  Learning  gave  them  honour,  but  i 
their  Villainies  made  their  exit  by  a Rope.  The  end  of  my  motion 
therefore  is,  that  we  may  addrefs  warmly  to  our  Prince  againil  them;  let 
us  fettle  a Committee  toenquire  into  their  crimes,  and  not  fail  of  doing 
juftire  upon  them  that  have  perverted  it;  let  us  purge  the  Fountain,  an3 
the  Streams  will  ilitie  pure. 

Then  the  Ho ufe  agreed  to  the- following  Refolutions. 

R cfi >!vcd.  Tint  the  difeharging  of  a Grand- Jury  by  any  Judge,  before  the 
end  of  the  Term,  Affsous,  or  St/fionr,  while  matters  at  e wider  their  confi- 
de rat- on,  end  not  prefented,  n arbitrary,  illegal,  dtjhufdivc  ts  public 
jujtice , a mauiftjl  violation  of  his  Oath , and  is  a means  to  Jubacrl  the 
fundamental  Law  of  this  Kingdom. 

Rclolvcd,  That  a Committee  be  appoint'd  to  examine  the  Proceedings  of  the 
Judges  in  Wcftunnlter-Hall,  and  repoi  t the  fame , with  their  opinion 
therein  to  tbt  tiiufe. 

Whereupon  a Committee  was  appointed,  and  they  fat  Jcveral  days, 
and  then  made  the  following  Report ; 

Tile  Report  of  the  Committee  of  the  Houfe  of  Commons,  appointed  to 
examine  the  Proceedings  of  the  Judges;  (Stc.  Tburfday , Dec.  23,  1680  *. 

r|' H I S Committee  being  informed,  that  in  Trinity-T erm  laft,  the 
Court  of  King’i-Bcuck  difeharged  tile  Grand-Jury,  that  ferved  for 
the  hundred  of  O/fubio’..  in  the  County  of  Mtddhfix,  in  a very  unufual 
manner ; procceJc.1  to  enquire  into  the  fame,  and  found  by  the  information 
of  Char  let  Jmfrcville,  l_li| ; Foreman  of  the  faid  Jury,  Edward  Proly, 
idewy  Gerard,  and  John  Smith,  Gentlemen,  alfo  of  the  faid  Jury,  That 
on  the  2 111  of  June  lull,  the  Conllablcs  attending  the  faid  Jury  were  found 
defective,  in  not  p relenting  the  Rapids  as  they  ought,  and  thereupon 
were  orJored  by  the  faid  Jury  :o  make  furthet  prefentmems  of  them  on  the 
20th  following,  on  which  day  the  Jury  met  for  that  purpofe  ; when  fc- 
\cral  Peers  of  this  Realm,  and  other  perfons  of  honour  and  quality, 
brought  them  a bill  againft  James , Duke  of  Tori,  for  not  coming  to 
Church  : but  Tome  cxicptions  being  taken  to  that  bill,  in  that  it  diJ  not 
let  forth  the  faid  Duke  to  be  a Papilfc,  fomc  of  the  Jury  attended  the  faid 
perfons  of  quality  to  receive  fatisfaclioa  therein.  In  the  mean  time,  and 
about  an  hour  alter  they  had  received  the  faid  bill,  feme  of  the  Jury  at- 
tended the  Court  of  King's- Bench  with  a Petition,  which  they  delired  the 
Court  toprefent  in  their  name  unto  his  Majelly  for  the  fitting  of  this 
Parliament.  Upon  which,  die  Lord-Chicf-Julticc  Scroggs  railed  many 
icruples,  and  on  pretence  that  they  were  not  all  in  Court  (tho’  twenty  of 
the  Jury  had  fubferibed  die  Petition),  lent  for  them,  faying,  He  woulJ 
difpatch  themprefendy.  The  Jury  being  come,  and  their  names  called 
over,  they  renewed  their  deiirc  that  the  Court  would  prefent  their  Peti- 
tion: but  the  Chief- Jullicc  afkcd,  if  they  had  any  bills  ? They  anfwercd, 
they  had,  but  the  Clerks  were  drawing  them  into  form.  Upon  which, 
the  Chief- J uflice  faid,  they  would  not  make  two  works  of  one  buAnefs. 
And  the  Petition  being  read,  he  faid  this  was  no  article  of  their  charge, 
nor  was  there  any  Act  of  Parliament  that  required  die  Court  to  deliver 
thc  Grand  Jury’s  Petitions  : That  there  was  a Proclamation  about  them ; 
and  that  it  was  not  rcafonablc  the  Court  lhould  be  obliged  to  run  on  their 
errands;  and  he  thought  it  much,  that  they  fbould  rome  with  a Petition 
to  alter  the  King’s  mind  declared  in  the  News-Book.  The  Jury  faid, 
they  did  it  not  to  impofe  on  the  Court,  but  fas  other  Juries  hud  done) 
with  ail  AibmilTjotl  they  defiled  it : but  the  Court  refuted,  bidding  the 
Cryer  return  them  their  Petition.  And  Mr.  Jullicc  Jones  told  them, 
they  had  meddled  with  matters  of  State,  not  given  them  in  charge,  but 
.pieientcd  no  bills  of  the  matters  given  in  charge.  They  aufweted  as  be- 
fore, thev  had  many  before  them,  that  would  be  ready  in  due  time. 
Notwithltan  ling  which,  the  Jaid  Jufticc  Jones  told  them,  they  were  dif- 
eharged from  further  fcrvice.  But  Philip  Ward  (the  Clerk  that  attended 
the  Lid  Jury)  cried  out.  No,  no,  they  have  many  bills  before  them  ; for 
which  the  Court  underftanding  (as  it  leems  to  this  Committee)  a fccret 
real  on,  which  the  Clerk  did  not,  reproicd  him,  a Iking,  If  he  or  they  were 
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to  give  the  rule  there  f.TJie.Cryer  then  told  the  Court,  they  would  not  re- 
ceive their  Petition  ; the  Chici-juftice  bid  him  let  it  alone,  I’o  it  was  left 
there;  and  the  Jury  retained  toihc  Court -houfe,  and  ilierc  found  fcveral 
Coiiitabjcs  with  Presentments  of  Papifls  and  other  off.  odors,  as  the  Jury 
had  direHcd  them  on  the  21  It  before,  but  could  not  now  receive  the  faid 
presentments,  being  difeharged ; whcieby  much  buftnefs  was  obftxu^sd, 
tho'  none  of  the  laid  Informants  ever  Icm-w  the  faiJ  Jun  diu  barged  bcf.ne 
the  laft  davof  tile  Trim,  which  was  not  till  fourdays  a for  Ami”'  fur  liver 
appeareth  to  the  Committee,  by  the  evidences  of  Samuel  Ajb  v»  Jafper 
Water  host  fa,  and  Philip  li'ard,  Clerks,  that  have  long  ferved  in  tin  I '...ul 
Court,  that  they  were  much  furprized  at  tire  faid  difeharging  of  the 
Jury,  in  that  it  was  never  done  in  their  memory  before  ; and  the  rather, 
bccaufe  the  faid  ITaterhouf , as  Secondary,  couflnmly  enters  on  that 
Grand-Jury’s  paper,  that  the  laft  day  of  the  Term  ts  given  them  to  re- 
turn their  verdict  on,  as  the  lall  day  but  one  is  given  to  the  other  two 
Grand-Juries  of  that  County,  which  entry  is  as  followtth  : 

Tiinit.  32  Car.  11. 

Juratores  halent  diem  ad  vendiUnnt  fuum  reddendum  nff,  diem 

Mcreurii  preximt  poft  tres  Septmumdt  finite:  T usit.tt:.  Hundred. 

Being  the  lull  day  of  the  Term,  and  fa  in  all  the  other  Terms  the  laft 
day  is  given  ; which  m kes  it  appear  to  this  Committee,  that  they  were 
not  in  truth  difclurgcJ  for  not  having  their  prefentments  ready,  Alice  rhir 
Court  had  given  them  a longer  day,  but  only  t.»  obftmcl  tli-ir  further 
proceedings  : and  it  appear.-lh  by  the  evidence  afmefaid  to  this  Commit- 
tee, tha*-  the  four  Judges  of  that  Court  were  prefent  at  the  diichargin.-  of 
the  r.lid  Jury,  a. id  it  did  not  appear  tltat  any  of  them  did  difient  tlie-e- 
in;  upon  confid;  ration  whereof,  the  Committee  enme  to  this  refolutron  : 

Rsjehed,  That  it  is  thropinion  of  this  Committee,  ihatthe  difdrarg- 
ing  of  the  Grand-Jury  of  the  hundred  of  Qjfuljhv,  in  the  County  of  Alle- 
dL/.-x,  by  the  Court  ol  K:  :r‘i-Beneh,  in  Tiinity  Fcrm  laft,  before  the  lift 
day  of  the  Term,  and  before  they  had  Anifhed  their  prefencmeius,  was 
illegal,  arbitrary,  and  a high  mi  (demeanour. 

This  Committee  proceeded  alfo  to  enquire  into  a rule  of  the  Court  of 
King't-Remb,  lately  made  ogaiqtl  the  puhlifhing  of  a Book,  called  Tbt 
Weekly  Packet  of  Aar  fan  Rome ; or,  7 he  Hijlory  of  Popery  : and  Samu.t 
efflry,  Gent,  examined  thereupon,  informed  this  Committee,  that  the 
Author  of  the  faid  Book,  Henry  Carr,  had  been  informed  acjainft  for  the 
fume,  and  had  pleaded  to  the  Information;  but  before  it  was  tried,  a rule 
was  made  on  a motion,  as  he  fuppofeth,  againft  the  fiid  Book ; all  the 
Judges  of  that  Court  (as  he  remembers)  being  prefent,  and  nonedillcnc- 
ing.  The  copy  of  which  rule  he  gave  in  to  this  Committee,  and  is  as 
followcth : 

Dies  Mereuril  proximo  pa/}  tree  Septimenas  fondles  Trinitatis.  Anno  2 a. 

Car.  II.  Regis-  _ 

Ordinal um  ej!  tjusd  liber  intituht.  The  Weekly  Packet  of  Advice  from 
Rome ; or.  The  Miflory  of  Popery,  non  ulterlus  imprimeitur  vel publi - 
St  tnr  per  atiquam  Perfonam  quomeunq-.  Per  Cur. 

And  this  Committee  admiring  that  Protcflant  Judges  fhould  take  offence 
againft  a Book,  whofe  chief dengn  was  to  expofe  the  cheats  and  foppery  of 
Popery,  enquired  further  into  it,  and  found  by  the  evidence  of  fane 
Curtis,  that  the  faid  Book  had  been  licenled  for  levcral  months,  that  her 
hulband  paid  for  the  copy,  and  entered  it  in  the  Hall-book  ol  the  Com- 
pany. But  for  all  this,  (he  could  not  prevail  by  thefe  reafons,  with  the 
Lord  Chief- Jufticc Scrcggs,  to  pcimit  it  any  longer;  who  faid.  ’twas  a 
fcandalous  Libel,  and  againft  the  King’s  Proclamation,  and  he  would 
ruin  her  if  ever  (he  primed  it  any  more.  And  foon  after  (he  was  ferved 
with  the  Lid  rule,  as  the  Author,  and  other  Printers  were  ; and  by  the 
Author's  evidence  it  appears,  that  he  was  taken  and  brought  before  the 
faid  Chief-Juilice  by  his  warrant  above  a year  Alice,  and  upon  his  own- 
' inghewrit  part  of  that  Book,  the  Chief-Juflicc  called  him  rogue  and 
other  ill  names;  faying,  he  would  All  all  the  gaols  in  England  with  fueh 
rogues,  and  pile  them  up  as  men  do  faggots ; and  fo  committed  him  i.» 
prifon,  refilling  fufficienr  bail,  and  faying  he  would  gaol  him,  to  put 
him  to  charges;  and  his  Lordlhip  obferted  his  word  punctually  therein, 
forcing,  him  to  his  Habrni  Corpus,  and  then  taking  the  fame  bail  he  rc- 
fufed  before.  Upon  which,  this  Committee  came  to  this  refolution  : 

Refohed,  That  it  is  the  opinion  of  the  Committee,  that  the  rule  made 
by  the  Court  of  King’s- Bench,  in  Trinity  Term  laft,  againft  printing  a 
i Book,  called.  The  Weekly  Packet  of  Advice  font  Rome,  is  illegal  arid 
arbitrary. 

And  the  Committee  proceeded  further,  and  upon  Information  that  a 
very  great  latitude  had  been  taken  of  late  by  the  Judges,  in  impeding 
fines  on  the  perfons  found  guilty  before  them,  caufcd  a tranfeript  of  all 
the  fines  impolcd  by  the  King’ s-Berub  fince  Eofler  Term,  in  the  28th  of 
his  Majefty’s  Reign,  to  be  brought  before  them,  from  the  faid  Court, 
by  Samuel  Ajiry , Gent.  By  perufal  of  which,  it  appeared  to  this  Com- 
mittee, that  the  quail.)  of  the  oftcncc,  and  the  ability  of  the  perfon 
found  guihy,  havo  not  been  the  meafurcs  that  have  determined  the  quan- 
tity of  many  of  thefe  fines  ; which  being  A»  very  numerous;  the  Com- 
mittee refer  thcmfelves  to  thofe  Records  as  to  the  general,  snftancing  in 
fomc  particulars  as  follow  : 

Upon  Jofeph  Broun , of  London,  Gent,  on  an  Information  Trinit.  ay. 
for  publishing  a printed  Book,  called  The  Long  Parliament  dif-  Car- ,I- 
fohed ; in  which  is  let  forth  thefe  words  : N-.r  let  any  man  think  it  Jlrange , 
that  we  account  it  Treafon  for  you  to  fit  and  ail  contrary  to  our  Lews  ; for 
if  in  the  frjl  Parliament  of  Richard  II.  Grimes  and  Wefton,  for  lack  of 
courage  only  were  adjudged  guilty  of  High-Treafon  for  furrendering  the  places 
committed  to  their  trujl ; hs-ui  much  more  you,  if  you  turn  Renega sloes  t:  the 
people  that  intrufed  you,  and  as  much  as  in  you  lie  furrender  not  a little  pitiful 
Cajlle  or  two,  hut  all  the  legal  defence  the  people  of  England  have  fir  their 
Jives,  bbertits  and  properties  at  once ! Neither  Jet  the  vain  ptrfuajun  delude 
you,  that  no  precedent  can  be  found , that  one  Engliflt  Par!iamcnfJ;ath  hanged 
up  another  ; though  feradventure  even  that  may  be  proved  a mijiake : for" an 
unprecedented  crime  calls  for  an  unprecedented  punifmunt ; and  if  you  /hall  be 
fo  wicked  to  do  the  one,  or  ratbir  endeavour  to  do,  (fin-  now  you  are  no 
longer  a Parliament)  what  ground  of  confidence  you  ian  have  that  none  will 
he  found  fo  worthy  to  do  the  other,  we  cannot  underjiand : and  do  faithfully 


• This  Report  is  printed  in  Slate-Triale,  Vol.  Til.  page  a rS.  but  without  the  Impeachment  and  Anfwer  of  the  Lord  Chief-Juflicc  Seitggs , or  the  Debates  in  Parli-munt  5 
to  Hut  to  make  this  Proceeding  complete,  we  Iuvj  pnuted  the  Report  hue  again,  that  Gentlemen  may  fee  the  whole  at  one  view. 
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34.  Proceedings  againft  Sir  W.  Scroggs,  32  Car.  II.  ( 4S4  ' 


fromi/e  if  \tsir  umuts  tbinef:  provoke  us  is  it,  that  svt  will  uft  turlantjl  and 
utmojl  Enatavossrs  ( vsbrnci.Tr  a nrw  Parliament  jhesll  hr  all -A)  to  chufe  feels  as 
tnuy  convince  you  of  your  Mijluke : The  old  and  in/al/ib/e  OiJirvati.it , That 
Parliaments  arc  the  Pulfc  of  the  People,  full  lift  its  E/I i cm ; or  you  will 
find,  tout  this  vs«r  Pr.fumpiior.  was  ever- fond ; however,  it  argues  hut  a bad 
Mind  to  fin,  b/taufe  it's  befit  veil  it  fnnll  not  he  fwsijhcd.  The  Judgment 
was,  that  he  be  fined  1000  Marts,  be  bound  to  the  good  Behaviour  for 
(even  Years,  and  his  Name  ftruck  out  of  the  Roll  of  the  Attorneys,  with- 
out any  Offence  allcdgcd  in  his  laid  Vocation.  And  the  pubUQung  the 
Libel  confided  Only  in  fuperfciibing  a Pacquet,  with  this  indofeJ,  to  the 
Eafi-Indies . Which  Fine  he  not  being  2ble  to  pay,  (living  only  upon 
his  Practice)  he  lay  in  Prifon  for  three  Years,  till  his  Majefty  gracioull) 
pardoned  him,  and  recommended  him  to  be  reftored  to  his  Place  again  of 
Attorney,  by  his  Warrant  dated  the '15th  of  December,  1679.  Notwith- 
ftanding  which,  he  has  not  yet  obtained  the  faid  Rcftoration  from  the 
Court  of  King’s-Bench. 

Upon  John  Harrington  of  London,  Gent,  for  fpeakins 
HU  11)  k jo.  thefe  Words  laid  in  Latin  thus:  *%usd  r.ojlra  Gu  be  mat  11  dc 
Car.  11.  tribus  Jatibus  tonfijltlmt , Uf  fi  Rebeflio  event  ret  in  Regno,  c? 

non  accident  contra  lira.)  tres  J/atses  non  eji  Rebel  lie.  A Fine 
of  tocol.  Sureties  for  the  good  Behaviour  lor  feven  Years,  and  to  recant 
the  Words  in  open  Court ; which  Fine  he  was  in  no  Capacity  of  ever 
paying. 

Upon  Benjamin  Harris  of  London,  Stationer,  on  an  I11- 
Uil  *1  St  3s.  formation  for  printing  a Book,  called  An  Appeal  from  the 
tar.  II.  Country  to  the  City,  felling  forth  thefe  Words:  IVc  its  the 

Country  have  done  our  Pans , in  chufmg  for  the  gener  ality  good 
Members  to  ferve  in  Parliament : But  if  (os  our  two  hjl  Parliaments  were) 
they  rnujl  be  djfilvtd  or  prorogued  whenever  they  come  to  redrefs  the  Grievances 
of  the  Subject  five  nay  be  pitied , not  blamed,  if  the  Plot  takes  ejfecl-,  and  in  all 
Probability  it  will-  Our  Parliaments  are  not  then  to  be  condemned,  for  that 
their  not  being  fu feted  to  fit,  ouafmed  it.  Judgment  to  pay  500  /.  Fine, 
Hand  on  the  Pillory  an  Hour,  and  give  Sureties  for  the  good  Behaviour  for 
three  Years.  And  the  laid  Benjamin  Harris  informed  this  Committee, 
That  the  Lord  Chicf-Juftice  S.roggs  prefled  the  Court  then  to  add  to  this  I 
Judgment,  his  being  publicldy  whipt ; but  Mr.  Juftice  Pemberton,  holding  1 
up  bis  Hands  in  Admiration  'at  their  Severity  therein,  Mr.  Juflic k Jesses 
pronounced  the  Judgment  aforefaid  ; and  he  remains  yet  in  Prifon,  un- 
able to  pay  the  faid  Fine. 

Notwitnftanding  which  Severity  in  the  Cafes  forc-mcntioncd,  this 
Committee  has  oblerved  the  faid  Court  has  not  wanted  in  any  other  Cafes 
an  extraordinary  Compaflion  and  Mercy,  tho’ there  appeared  no  publick 
Rcafon  judicially  in  the  Trial ; as  in  particular : 

Upon  Thomas  Knox, Principal,  on  an  Indictment  of  Sub- 
iri  « & 31.  ornation  and  Confpiracy  againft  the  Teftimony  and  Life 
Car.  11.  ^ of  Dr.  Oates,  for  Sodomy  } and  alfo  againft  the  Teftimony 

of  William  Bedloe  ; a Fine  of  200  Marks,  a Year’s  Impri- 
fonment,  and  to  find  Sureties  for  the  good  Behaviour  for  three  Years. 

Upon  John  Lane,  for  the  fame  Offence,  a Fine  of  too 
Eod.  Ter.  Marks,  to  Hand  in  the  Pillory  for  an  Hour,  and  to  be  nn- 
prifoned  for  one  Year. 

Par.  3*  Car.  II.  Upon  John  Tatborougb , Gent,  on  an  Indictment  for  Sub- 

ornation of  Stephen  Dugdale,  tending  to  overthrow  the 
whole  Difcovcrv  of  the  Plot : The  faid  Tasborougb  being  affirmed  to  be  a 

PctfonofeonUiJ.iliiy,  jFin.of  lool 

Upon  Ante  Price,  for  the  fame  Offence,  700 !. 

Eod.  Ter.  Upon  Nathaniel  Tbcmpfon  and  William  Badcotk,  on  an  Tn- 

Trin.jiCar.il.  formation  for  printing  and  publifhing  a weekly  Libel, 
calk’d  The  True  Domejlic  Intelligence,  or.  News  both  from 
City  and  Country,  and  known  to  be  Popiflily  aftcCtcd,  a Fine  of  3/.  6 s.  3d. 
on  each  of  them. 

Upon  Matthew  Turner,  Stationer,  on  an  Information  for 
Eod.  Ter.  vending  and  publifhing  a Book,  called  The  Compendium ; 

wherein  the  Juffice  of  the  Nation  in  the  late  Trials  of  the 
Popilh  Confpiraiors,  even  by  fome  of  thefe  Judges  thcmfelves,  is  highly 
arraigned  ; and  all  thcWitncffes  for  the  King  horribly  afperfed  : And 
this  being  the  common  notorious  Popilh  Bookl'cllcr  of  the  Town,  Judg- 
ment to  pay  a Fine  of  too  Marks,  and  is  faid  to  be  out  of  Prifon  already. 

Upon Loveland,  on  an  Indiflment  for  a notorious 

Trin.3s.Car.lI.  Confpiracy  and  Subornation  againft  the  Life  and  Honour 
of  the  Duke  of  Buckingham,  for  Sodomy,  a Fine  of  5 /. 
and  to  Hand  an  Hour  in  the  Pillory. 

Upon  Edward  Chriftian,  Efq.  for  the  fame  Offence,  a 
Micb,jaCar.II.  fjne.  0f  JOO  Marks,  and  to  lland  an  Hour  in  the  Pillory. 
And  upon  Arthur  Ob’ i an,  for  ihe  fame  Offence,  a Fine  of  20  Mark»,  and 
to  Hand  an  Hour  in  the  Pillory. 

Upon  Confidcration  whereof,  this  Committee  came  to  this  Rcfolution  : 

Refilled,  That  it  is  the  Opinion  of  this  Committee,  that  the  Courc  of 
Kings- Bench  (in  the  Impofition  of  Fines  on  Offenders  of  late  Years)  hath 
r.cled  arbitrarily,  illegally,  and  partially',  favouring  Papifts,  and  Perfons 
Popiflily  affedlcd,  and  excellively  oppreffing  his  Majefty’s  Proteftant  Sub- 
jteb. 

And  this  Committee  being  informed,  That  feveral  of  his  Majefty’s  Sub- 
jcQs  had  been  committed  for  Crimes  bailable  by  Law,  although  they  then 
tendered  fufficicut  Sureties,  which  were  refufed,  only  to  put  them  to  Vexa- 
tion and  Charge,  proceeded  to  enquire  into  the  fame,  and  found  that  not 
oniy  the  fore-mentioned  Henry  Carr  had  been  fo  refufed  the  common 
Right  of  a Subject,  as  is  above-faid  ; but  that  George  Broome , being  a 
Cor  liable  laft  Year  in  London,  and  committing  fome  of  the  Lord  Chief- 
Juftice  Scrtogt’o  Servants,  for  great  Diforders,  according  to  his  Dutv,  t>c 
was  in  a few  Days  arrefted  by  a Tipftaff,  without  any  London  Confhble, 
and  carried  before  the  faid  Chicf-Juftice,  by  his  Warrant,  to  anfwer  for 
the  (aid  committing  of  thofc  Pcrfous  abovefaid  ; but  being  there,  was  ac- 
cufed  of  having  fpoken  irreverently  of  the  faid  Chicf-Juftice,  and  an  Affi- 
davit read  to  him  to  that  Purpofe;  and  was  falfely  (as  the  faid  George 
Brume  affirms)  fworn  againft,  by  two  Perfons  that  ufe  to  be  common  Bail 
in  that  Court,  and  of  very  iil  Reputation.  Upon  which  he  Was  commit- 
ted to  the  King's  Bench,  though  he  then  tendered  two  able  Citizens  and 


Common- Council-men  of  Z.s«ire  to  be  hi*  Bail:  And  he  was  forced  t> 
bring  his  Habeas  Ccpur,  to  tits  great  Charge,  before  lie  came  out ; when 
the  fcLrfha!,  Mr.  Coding,  e.vafted  5/.  of  him,  of  which  lie  complained 
tu  the  Chici-J  ulJ'Cr ; but  lud  no  Other  Anfwer,  but  he  might  all:  his  Re- 
medy at  Law.  But  the  faid  .Vlarihal  fearing  he  (lmuld  be  qiicftioned,  re- 
ftored him  two  Guineas  nf  it. 

And  lurthtr,  this  Committee  was  informed  by  Fronds  Smith,  Bookfd- 
ler.  That  about  Miebnelm  n was  Twelve-month  he  was  brought  bciore  the 
faid  Uvicf-J office,  by  bis  Warrant,  and  charged  by  the  MriTcnger,  Reb.it 
Stephen-,  That  he  bad  fern  fome  Parcels  of  a Pamphlet,  called  Gifu  vat  ism 
os  Sir  George  Wakeman’r  Trial,  in  his  Shop:  Upon  which  the  Chief- 
Jufticc  told  him,  he  would  make  him  an  Example,  ufe  him  like  3 Boor  in 
Frame,  and  pile  him  and  all  the  Bookfcllcrs  and  Printers  up  in  Prifon 
like  Faggots : And  fo  committed  him  to  She  King's- Bench,  (wearing  and 
curling  at  him  in  great  Fury.  And  when  he  tendered  three  fufficient  Ci- 
tizens of  Lander,  for  his  Bail,  allrdging,  Imprifonment  in  his  Circumftauccs 
would  be  his  utter  Ruin-,  the  Chicf-Juftice  replied, The  Citizens  looked 
like  fufficient  Perfons,  but  he  would  take  no  Biil ; And  fo  he  was  forced 
to  come  out  by  a Habeas  Corpus,  and  was  afterwards  informed  againft  for 
the  fame  Matter,  to  his  great  Charge  and  Vexation.  And  a while  after 
Francis  (the  Soil  of  the  Sid  Francis  Smith)  was  committed  by  the  laid 
Chief- J office,  and  Bail  tefulcd,  lor  felling  a Pamphlet,  called  A New- 
Year's  Gift  for  the  fnid  Chief- Juftice,  to  a Coffee- lieu Ic ; and  he  declared 
to  them  he  would  ukc  no  Ba  I,  for  he  would  ruin  them  all. 

And  further  it  appeared  to  this  Committee,  that  the  faid  Chief-Juftice 
(about  OSSober  was  Twelve-month)  committed  in  1 ike  manner  Jane  Curtis, 
Ihe  having  a Hulband  and  Children,  for  felling  a Book,  called  A Satyre 
againjl  h juftice-,  which  his  LoriKhip  called  a Libel  againft  him  : And  her 
Friends  tendering  fufficient  Bail,  and  defiring  him  to  have  Mercy  m»on 
her  Poverty  and  Condition,  he  fwore  by  the  Name  of  God  (he  (hould  go 
M Prilbn,  and  lie  would  (hew  her  no  more  Mercy,  than  they  could  ex- 
pect from  a Wolf  that  came  to  devour  them  ; and  (lie  might  bring  her 
Habeas  Corpus . and  come  out  fo;  which  (he  was  lorced  to  do  ; and  alter 
informed  againft  and  profecuted,  to  her  utter  Rum,  f.uror  five  Terms 
after. 

In  like  manner  it  appeared  to  this  Committee,  that  about  that  time  alfo, 
Edward  Besry,  Stationer,  of  Gray's- Inn,  was  committed  bv  the  faiJ 
Chief- Juftice,  being  acculcd  of  felling  The  Olf  rvations  on  Si • G curve 
Wakeman’r  Trial:  And  chough  he  tendered  toool.  hail,  yet  the  Chiet- 
Juttice  fiid.  He  would  take  no  Bail,  he  flioald  go  to  Prifon,  and  come  out 
according  to  Law.  And  after  lie,  with  much  Trouble  and  Charge,  got 
out  by  a Habeas  Corpus , he  was  forced  by  himfclf,  or  his  Attorney,  to 
attend  five  Terms  before  he  could  be  difeharged,  though  no  Information 
was  exhibited  againft  him  in  all  that  time.  In  Conlideration  whereof, 
and  of  others  of  the  like  Nature  (too  tedious  here  to  relate),  this  Com- 
mittee came  to  this  Rcfolution  : 

Refotved,  That  it  is  the  Opinion  of  this  Committee,  that  the  refufimr 
fufficient  Bail  in  thefe  Cafes,  wherein  the  Perfons  committed  were  bail- 
able by  Law,  was  illegal,  and  a high  Breach  of  the  Liberty  of  the  Subjeifh 

And  this  Committee  being  informed  of  an  extraordinary  Kind  of  a Charge 
given  at  the  laft  Affixes  at  Kmgjlon,  in  the  County  of  Surry,  by  Mr.  Ba- 
ron IVeJlon,  and  proceeding  to  examine  feveral  Perfons  ihc-n  and  there 
prefent,  it  was  made  appear  to  this  Committe-,  by  the  Teftimony  of  John 
Co'e,  Richard  Mayo,  and  John  Pierce,  Gentlemen,  and  others,  Ionic  of 
whom  put  down  the  faid  Baron’s  Words  in  writing,  immediately,  thac 
Part  of  ihe  faid  Charge  was  to  this  Lffl/ift : He  inveighed  very  much 
againft  Farcl,  Luihtt,  Calvin,  and  Zumglus,  condemning  them  as  Au- 
thors of  the  Reformation,  which  was  againft  their  Princes  Minds  : And 
then  adding  to  this  Purpofe;  “ Zuingiius  fet  up  his  Fanaticifm,  and  Cal'- 
»*  vin  built  on  that  biefled  Foundation ; and,  to  fpesk  T ruth,  all  his 
“ Difciplcs  arc  fcafoned  with  fuch  a Sharpnefs  of  Spirit,  that  it  much 
“ concerns  Magiftrates  to  keep  a (trait  Hand  over  them  ; and  now  they 
“ arc  reftlcls,  ainuling  us  with  Fears,  and  nothing  will  ferve  them  but  a 
*«  Parliament.  For  my  Purr,  I know  no  Renrclentative  of  the  Nation 
“ but  the  King  ; all  Power  centers  in  him  : ’Tis  true,  he  does  intrufl  it 
“ with  his  Minifters,  but  he  is  the  lole  Keprc tentative  ; and  i’faith,  he 
“ has  VVifdom  enough  to  intruft  it  no  more  in  thefe  Men,  who  have 
“ given  us  fuch  late  Examples  of  their  Wifdomand  Faithfulnefs.”  And 
this  Committee  taking  the  faid  Matter  into  their  Confidcration,  came  to 
this  Rcfolution ; 

Refolved,  That  it  is  the  Opinion  of  this  Committee,  that  the  faid  Ex- 
prefuons  in  the  Charge  given  by  the  faid  Baron  Wtjhn,  were  11  Scandal  to 
the  Reformation,  in  derogation  of  the  Rights  and  Privileges  of  Parlia- 
ments, and  tending  to  raile  Difcord  between  his  Majefty  and  his  Subject  a. 

And  this  Committee  being  in  Conned  by  feveral  Printers  and  Bookfelkr?, 
of  great  Trouble  and  Vexation  given  them  unjuftiy,  by  one  R< hn t 
Stephens , called  a Mcff-nger  of  the  Prefs;  the  faid  Steplicns  bring  examin- 
ed by  this  Committee,  by  whut  Authority  he  had  ptoccedcd  in  that  Man- 
ner, produced  two  Warrants  under  the  Hand  and  seal  of  the  Chiel-Jullice 
Scroggs,  which  were  in  hose  verba: 

4 A'sgl.Jj'.  \\J HEREAS  there  are  divers  ill  ciifpofcd  Perfons,  who  do 
‘ vv  daily  print  and  publiili  many  feditious  and  treafunable 

4 Books  and  Pamphlets,  endeavouring  thereby  to  difpofe  the  Minds  of 
4 his  Majefty’s  Subjects  to  Sedition  and  Rebellion:  And  alfo  infamous 
‘ Libels,  retle&ing  upon  particular  Perfons,  to  the  great  Scandal  of  his 
1 Majefty’s  Government.  For  lirppreffing  whereof,  his  Majefty  hath 
‘ lately  iflued  out  his  Royal  Proclamation  : And  for  the  moiefpecdy  Sup- 

* preibng  the  faid  leditious  Books,  Libels,  and  Pamphlets,  and  to  tie  End 
‘ that  the  Authors  and  Publilhers  thereof  may  be  brought  to  their  Punilh- 
4 ment : 

4 Thefe  are  to  will  and  require  you,  and  in  bis  Majefty’s  Name  to 

• charge  and  command  you,  and  every  of  you,  upon  Sight  hereof,  to  be 

* aiding  and  affifting  to  Robert  Stephens,  Meflenger  of  the  Prefs,  in  the 
4 feizing  on  all  fuch  Books  and  Pamphlets  as  aforefaid,  as  he  (hall  be  ia- 
1 formed  of,  in  any  Bookfcllcrs  or  Printers  Shops,  or  Warehoufts,  or 
4 elfewhere,  whatfoever;  to  the  End  they  may  bedifpofed  oo  to  Law  (hall 

• appertain.  Alfo  if  you  (hall  be  informed  of  the  Authors,  Printers,  or 
‘ Publifhers  of  fuch  Books  or  Pamphlets  as  arc  above-mentioned,  you  are 

4 iw 
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* to  apprehend  them,  and  have  them  before  one  of  his  Majcftv’s  Juftices 

* of  the  Peace,  to  be  proceeded  ngainft  according  to  Law.  Dated  this 

* 39'ih  day  of  November.  1679.’ 

To  Robert Stephens,  Mcffenger  of  the  Prefs, 
and  to  all  Mayors,  Sheriffs,  Bailiffs, 

C onflables,  and  all  other  Officers  and  . 

Minifters  whom  thefe  may  concern.  W-  SCROGGS. 

AngLJf 1 Xl/HEREAS  the  King’s  Majcfty  hath  lately  ilTued  out  his 
’ ' ‘ Proclamation  for  fuppreffing  the  Printing  and  Pubhfh- 

* ing  unlieenfed  News-Books,  and  Pamphlets  of  News  : Norwithftand- 

* ing  which,  there  are  divers  perfons  who  do  daily  print  and  publilh  fuch 
« unlieenfed  Books  and  Pamphlets: 

4 Theieare  therefore  to  will  and  require  you,  and  in  his  Majefty’s  Name 
4 to  charge  and  command  you,  and  every  of  you,  from  time  to  time,  and 
4 at  all  rimes,  fo  often  as  you  fhall  be  thereunto  required,  to  be  aiding  and 
4 atfifting  to  Robert  Stephens,  Meflenger  of  the  Prcis,  in  the  feizing  of  all 
4 fuch  Books  and  Pamphlets  as  aforciaid,  as  he  (hall  be  informed  of,  in 
4 any  Bookfellcr’s  Shop,  or  Printer's  Shop  or  Ware-houfes,  or  clfewhere 

* whatfoever,  to  the  end  they  may  be  difpo&d  of  as  to  Law  fhall  appertain. 

4 Likewifc,  if  you  fliall  be  informed  of  the  Authors,  Printers  or  Publilhers 

* cf  fuch  Books  or  Pamphlets,  you  are  to  apprehend  them,  and  have  them 
4 before  Me,  or  one  of  hisMajeft/s  Juftices  of  the  Peace,  to  be  proceeded 

4 airaiuft  Its  to  Law  fliall  appertain.  Dated  this  28th  Day  of  May,  | 

4 Anr.o  Dim.  16S0.’ 

To  all  Mayors,  Sheriffs,  Bailiffs,  Con  ta- 
bles, and  all  other  Officers  and  Minifters 

whom  thefe  may  concern.  IV.  SCROGGS. 

To  Robert  Stephens,  Mcf- 
fengcr  of  the  Prefs. 

Upon  view  whereof  this  Committee  came  to  this  Refolution  : 

Refoived,  That  it  is  the  Opinion  of  this  Committee,  that  the  faid 
Warrants  are  arbitrary  and  illegal. 

And  this  Committee  being  informed  of  certain  fcandalous  difeourfes, 
faid  to  be  uttered  in  public  places  by  the  Lord  Chief  Jullice  Scroggs,  pro- 
ceeded to  examine  Sir  Robci  t Atkins,  late  one  of  the  J uilices  of  the  Common- 
Pleas,  concerning  the  fame ; by  whom  it  appears.  That  at  a Seffions-dinncr 
at  the  Old-Bailey,  in  the  Mayoralty  of  Sir  Robert  Clayton,  who  was  then  pre- 
fent;  the  faid  Chief  Julticc  took  occufion  to  fpeak  very  much  againft  pe- 
titioning, condemning  it  as  refembling  41,  as  faSious  and  tending  to  Re- 
bellion, or  to  that  effedi  ; to  which  the  laid  Sir  Robert  Atkins  made  no  re- 
ply, fufpeCting  he  waited  for  fome  advantage  over  him.  But  the  Chief 


Upon  which  the  Chief  Juflice  fell  into  a great  paffion  ; and  there  is  fome 
jeafo n to  believe,  that  foon  after  lie  made  an  ill  reprefentation  of  what  the 
faid  oir  R-b/rt  had  then  fpoke,  unto  his  Majcfty.  And  this  Committee  was 
furth  r it  rmed,  that  the  faid  Sir  Robert  Atkins  being  in  circuit  with  the 
faid  Ch  et  Juflice,  at  Summer  Affixes  was  twelve-month,  at  Monmouth, 
(M r.  A >■-  .,  Mr.  Price,  and  Mr.  Bcdloe  being  then  in  company)  the  Chief 
Juflice  fell  icvcrcly,  in  publick,  upon  Mr.  Beelloe  ; taking  off  the  credit  of 
his  evidence,  and  alledging  he  had  over-foot  himfclf  in  it,  or  to  that  eftcdl, 
very  much  to  the  disparagement  of  his  teflimony.  And  tlic  laid  Sir  Robert 
defending  Mr.  jBrd/tii's  evidence  and  credit,  he  grew  extreme  angry  and 
loud  ; faying  to  this  cffcdl.  That  he  verily  believed  Langhorn  died  innocently. 
To  widen  the  Laid  Sir  Robert  replitd,  He  wondered  how  he  could  think  fo, 
who  had  Condemned  him  himfclf,  and  had  not  moved  the  King  for  a re- 
prieve for  him.  All  which  matters  of  difeourfe,  this  Committee  humbly 
fubmit  to  the  wlfdom  and  confideration  of  this  Houfe,  without  taking  upon 
them  to  give  any  opinion  therein. 

And  this  Committtc  proceeded  further  to  inquire  into  fome pailages  that 
happened  at  Lent  Affixes  laft  for  the  County  of  So  met  ft  at  the  ttial  of 
Tir.mas  Dare,  Gent,  there,  upon  an  Indictment  for  faying  falfly  and  fedi- 
tioully,  That  the  Subjects  had  but  two  means  to  redrefs  their  grievances,  sne  by 
petitioning,  the  other  by  rebellion : and  found,  that  though  by  his  other  dif- 
eourfe, when  he  faid  fo,  that  it  appeared  plainly  he  had  no  rebellious  in-  1 
tent  in  that  he  faid.  Then  God  forbid  there  Jhoula  be  a rebellion,  he  would  be 
the  fif  man  to  draw  the  f word  againjl  a Rebel  j yet  he  was  prufccutcd  with 
great  violence  : And  having  pleaded,  Not  guilty,  he  moved  Mr.  Juflice 
Tones,  (who  then  fat  Judge  there)  that  lie  might  try  it  at  the  next  Affixes  ; 
lof  chat  Mr.  Searlt  (who  was  by  at  the  fptaking  of  the  words,  and  a material 
witnefs  for  his  defence)  was  not  then  to  be  had,  and  an  affidavit  to  that 
purpofe  was  mad?  and  received  ; but  the  faid  Juflice  Jones  told  him.  That 
was  a favour  of  the  Court  only,  and  he  had  not  deferved  any  favour,  and 
fo  forced  him  to  try  it  prcfently.  But  the  Jury,  appearing  to  be  an  ex- 
traordinary one,  provided  on  purpofe,  being  all  of  perfons  that  had  highly 
oppofed  petitioning  for  the  tilting  of  this  Parliament,  he  was  advifed  to 
withdraw  his  plea ; and  the  faid  Juflice  Jones  encouraging  him  fo  to  do,  he 
confeft  the  words,  denying  any  evil  intention,  and  gave  the  faid  Juflice  an 
account  in  writing,  of  ihe  tiuth  of  the  whole  matter,  and  made  a fub- 
miffion  in  Court,  as  he  was  directed  by  the  faid  Juflice,  who  promifed  to 
recommend  him  to  his  Majcfty  ; but  impofed  a fine  of  500/.  on  him,  and 
to  be  bound  to  good  behaviour  for  three  years : Declaring  alfo.  That  lie 
was  turned  out  from  being  a Coimnon-Counfeilor  of  the  Corporation  of 
Taunton,  in  the  faid  County,  on  pretence  of  a daufe  in  their  Charter,  giv- 
ing fuch  a power  to  a Judge  of  Affixe.  And  the  faid  Thomas  Dare  remains 
yet  in  prifon  for  the  faid  Fine;  in  which  matter  of  the  Trial  aforelaid, 
this  Committee  defircth  to  refer  itfclf  to  the  judgment  of  this  Houfe. 

Tin  Reflations  of  the  Houfe  of  Commons  upon  the  faid  Report. 

I.  That  it  is  the  Opinion  of  this  Houfe,  that  the  difeharging  of  the 
Grand  Jury  of  the  hundred  of  OJfniJhn,  in  the  County  of  MidiUefex , by  the 
Court  of  King's- Bench,  in  Trinity  Term  laft,  before  the  laft  day  of  the 
Term  ; and  before  they  had  huiUicd  their  piclcntments,  was  arbitrary  and 
illegal,  deftruftive  to  publick  Juflice,  a rnanifeft  violation  of  the  Oaths 
of  the  Judges  of  that  Court,  and  a means  to  fubvert  the  fundamental  Laws 
of  this  Kingdom,  and  to  introduce  Popery. 


2.  That  it  is  the  Opinion  of  this  Houfe,  that  the  rule  made  by  ih- 
Court  of  King’s  Bench,  in  Trinity  Term  laft,  againft  printing  cl’  a B<ck, 
called.  The  Weekly  Pacjuit  of  Advice  from  Rom.,  is  illegal  and  aibittary; 
thereby  ufurping  to  diemfelves  legiflative  power,  to  the  great  difcouhigc- 
ment  of  the  Protcftsnts,  and  for  the  countenancing  of  Popery. 

3.  That  it  is  the  Opinion  of  this  Houfe,  that  the  Court  of  King’s  Bench, 
in  the  impofition  of  fines  on  offenders  of  late  years,  ha«e  acted  arbitrarily, 
illegally  and  partially,  favouring  Papifts,  and  perfons  popiihly  affected, 
and  exceffiveiy  oppreffing  his  Majefty’s  Proicliant  Subjects. 

4.  That  it  is  the  opinion  of  this  Houfe,  that  the  refuting  Efficient  bail 
in  thefe  Cafes,  wherein  the  perfons  committ.d  were  bailable  by  law,  was 
illegal,  and  a high  breach  of  the  Liberties  of  the  SubjcQ. 

5“  That  it  isttic  Opinion  of  this  Houfe,  that  the  faid  cxpreffior.s  in  the 
charge  given  by  the  laid  Barcn  JVeJlm,  were  a fcandal  10  the  Reformation  ; 
and  tending  to  raife  difeord  between  his  Majcfty  and  his  Subjects,  and  to 
the  fubvexfion  of  the  ancient  conftitution  of  Parliaments,  and  of  the 
Government  of  this  Kingdom. 

6.  That  it  is  the  opinion  of  this  Houfe,  that  the  fitid  Warrants  are 
arbitrary  and  illegal. 

The  P.efoluthr.s  of  the  Commons,  for  the  Impeachment  of  ihe  faid  Judges. 
Refohtd,  That  Sir  William  S.roggs , Knt.  Chief  Juflice  of  the  Court  of 
King's  Bench,  be  impeached  upon  the  faid  Report,  and  the  Rcfolucions  of 
the  Houfe  thereupon. 

Rt Lived,  That  Sir  Thomas  Jones , one  of  the  Juftices  of  the  faid  Court 
of  King's  Bench,  be  impeached  upon  the  faid  Report,  and  Rcfolutions  of 
the  Houfe  thereupon. 

Reflvcd,  That  Sir  Richard  TVifton,  one  of  the  Barons  of  the  Court  of 
Exchequer,  be  impeached  upon  the  faid  Report,  and  Refolutions  of  the 
Houle  thereupon. 

Ordered,  That  the  Committee  appointed  to  prepare  an  impeachment 
againft  Sir  Francis  North,  Chief  Juftice  of  the  Court  of  Common-Pleas , do 
prepare  impeachments  againft  the  laid  Sir  William  Scroggs,  Sir  Thomas 
Jones,  and  Sir  Riihurd  Wtjlcn , upon  the  laid  Reporcand  Rcfolutions. 

Ordered,  That  the  faid  Report,  and  feveral  Refolutions  of  this  Houfe 
thereupon,  be  printed ; and  that  Mr.  Speaker  take  care  in  the  printing 
thereof  a-part  from  this  day’s  other  Votes. 

January  5.  16S3.  The  Articles  againjl  Sir  William  Scroggs,  Chief 
Juftite  of  the  King’s  Bench,  were  read  as  follow : 

Articles  of  Impeachment  of  High-Treafon,  and  other  great 
Crimes  and  Mifdemeanours,  againft  Sir  William  Scroggs,  Chief 
Juftice  of  the  Court  of  King’s- Bench,  by  the  Commons  in  Par- 
liament aifemblcd,  in  their  own  Name,  and  in  the  Name  of  ail 
the  Commons  of  England. 

1 . T’HAT  he  the  faid  Sir  William  Scroggs,  then  being  Chief  Juftice  of 
the  Court  of  Kings  Bench,  hath  traitoroully  and  wickedly  endea- 
voured to  fubvert  the  fundamental  Laws,  and  the  eftabliihed  Religion  and 
Government  of  this  Kingdom  of  England-,  and  inftcad  thereof,  to  intro- 
duce Popery  anJ  an  arbitrary  and  tyrannical  Government,  againft  Law  , 
which  he  has  declared  by  divers  traitorous  and  wicked  Words,  Opinions, 
Judgments,  Practices  and  Actions. 

2.  That  the  laid  Sir  William  Scroggs,  in  Trinity  Term  laft,  being  then 
Chief  Juftice  of  the  faid  Court,  and  having  taken  an  oa;h  duly  toad- 
miiiiller  Juftice,  according  to  the  Laws  and  Statutes  of  this  Realm  ; in 
purfuance  of  his  faid  traitorous  purpofes  did,  together  with  the  reft  of  the 
faid  Juftices  of  the  fame  Court,  feveral  days  before  the  end  of  the  faid 
Term,  in  an  arbitrary  manner  difeharge  the  Grand  Jury,  which  then  ferved 
for  the  Hundred  of  OJflJlon,  in  the  County  of  MiJdlefex,  before  they  had 
made  their  Preferments,  or  had  found  feveral  Bills  of  Indictnicnt  which 
were  then  before  them  ; whereof  the  fitid  Sir  William  Scroggs  was  then  fully 
informed  : and  that  the  fame  would  be  tendered  to  the  Court  upon  the 
laft  day  of  the  faid  Term ; which  day  then  was,  and  by  the  known  courfc 
of  the  faid  Court  hath  always  heretofore  been  given  unto  the  faid  Jury 
for  the  delivering  in  of  their  Bills  and  Prefcmments  : By  which  hidden 
and  illegal  difeharge  of  the  faid  Jury,  the  courfc  of  Juftice  was  flopped 
malicioufly  and  delignedly,  the  Prelcntments  of  many  Papifts  and  other 
offenders  were  obltruCted,  and  in  particular,  a Bill  of  Indictment  againft 
James  Duke  of  York,  for  abfenting  himfclf  from  Church,  which  was  then 
before  them,  was  prevented  from  being  proceeded  upon. 

3.  That  whereas  one  Hcniy  Carr  had,  for  fome  time  before,  publiflicd 

every  week  a certain  Book,  intitled.  The  Weekly  P cquet  of  Advice  from 
Rome,  or,  the  Hijhry  of  Popery,  wherein  the  fuperftitions  and  cheats  of  the 
rht.rrh  w..r»  Ci  mi-,  nmr  In  timr  ovnofnl  - iv-  tK~  IV.I  < r H 7.  .... 


Church  of  Rome  were  ftom  time  to  time  expo  fed  ; he  the  faid  Sir  William 
Scroggs,  then  Chief  Juftice  of  the  Court  cf  King's  Bench,  together  with  the 
other  Judges  of  rhe  faid  Court,  before  any  legal  conviction  of  the  faid 
Carr  of  any  crime,  did  in  the  fame  Tii/.ity  Term,  in  a moll  illegal  and 
arbitrary  manner,  make,  and  caufe  to  be  entered,  a certain  rule  of  that 
Court,  againft  the  printing  of  the  faid  Book,  in  here  Verba : 

Dies  JITercietii  proxime  pq/1  Vet  Septimanas  Sandies  Trinitatis, 

Anno  32  Car.  II.  Regis. 

/ ~\Rdinatum  rjl  quod  LiL/r  intituled’  The  Weekly  Pacquct  of  Advice  from 
^ Rome , or.  The  Hiftory  of  Popery,  non  ulterius  imprimatur  vel  pub- 
licetur  per  aliquant  perfonam  quamunque. 

Per  Cur' 

And  did  caufe  the  faid  Carr , and  divers  Printers  and  other  perfons  to 
be  ferved  with  the  fame;  which  faid  Rule  and  other  Proceedings  weremoft 
apparently  contrary  to  all  Juftice,  in  condemning  not  only  what  had 
been  written  without  hearing  the  Parties,  but  alfo  all  that  might  for  the 
future  be  written  on  that  fubjeit ; a raanifcft  countenancing  of  Popery 
and  difeouragement  of  Protcftants,  an  open  invafion  upon  the  right  of  the 
SubjcCt,  and  an  encroaching  and  affirming  to  tbemlelves  a legiflative 
power  and  authority. 

4.  That  the  laid  Sir  JFiUiam  Scroggs,  fince  he  was  m2tie  Chief  Juftice 
of  the  King's-Betid),  hath,  together  with  the  other  Judges  of  the  faid  Court, 
moft  notorioufly  departed  from  all  rules,  of  juftice  and  equality,  in  the 

impofition 
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imjofirioii  of  flues  upon  perfons  convicted  of  Mifdcmcanours  in  the  faid 
Court ; and  particularly  in  the  Term  of  Ecjler  laft  paft,  did  openly  declare 
in  th  CisJ  Court,  in  the  cafe  of  one  Jtf-ps  who  was  conviihd  of  publilh- 
ing  f.ilfc  News,  and  was  then  to  be  fined,  That  he  would  have  regard  to 
perfons  and  their  principles  in  impofuig  of  fines,  and  would  fct  a fine  of 
ecc  /.  on  one  perfon  for  the  fame  offence,  for  the  which  he  would  not  fine 
another  rco  /.  And  according  to  his  Paid  unjuft  and  arbitrary  declaration, 
he  the  faid  S ir  U'iUiaa'Sc’oggs,  together  with  the  faid  other  J unices,  did  then 
impofe  a line  of  tool,  upon  the  faid  Jejfop  ; although  the  faid  Jejfop  had 
be  tore  that  time  proved  one  Hewit  to  be  convicted  as  Author  of  tile  Paid 
falfc  News;  and  afterwards,  in  the  fame  Term,  did  fine  the  faid  Hewit 
upon  his  faid  conviction,  only  hve  marks  : Nor  hath  the  faid  Sir  IVtlGom 
So  oggs,  together  with  the  other  Judges  of  the  faid  Court,  had  any  regard  , 
to  the  nature  of  the  offences,  or  the  ability  of  the  perfons,  in  the  im  poling 
of  fines  ; but  have  been  manifcftly  partial  and  favourable  to  Papifts,  and 
perfons  aficfkd  to,  and  promoting  the  Popifh  Intcreft,  in  this  time  of 
imminent  danger  from  tlwrn  : And  at  the  fame  time  have  moll  feverely  and 
gtievoufly  opprclTcd  his  Majefty’s  Proteflant  fubjecls,  as  will  appear  upon 
view  of  the  feveral  Records  of  fines  fee  in  the  faid  Court.  By  which  I 
arbitrary,  unjuft,  and  partial  proceedings,  many  of  his  Majefty’s  liege-  | 
people  have  been  ruined,  and  Popery  countenanced  under  colour  of  jufticc; 
mid  all  the  mifehiefs  and  exccilrs  of  the  Court  of  Star-Chamber,  by  Adi  of 
Parliament  fupprefled,  have  been  again,  in  direct  oppofition  of  the  faid 
Law,  introduced. 

5.  That  he  the  faid  Sir  WilEon  Scroggs , for  the  further  accomplilhing 
of  hi*  faid  traitorous  and  wicked  purpofcs,  and  defigning  to  fubjedt  the 
Pcrlons,  as  well  as  the  Eftatesof  his  Majelty's  liege  people,  to  his  lawlels 
will  and  picafure,  hath  frequently  refufed  to  accept  of  bail,  though  the 
fame  were  fufficient,  and  legally  tendered  to  him  by  many  perfons  accufcd 
before  him  only  of  fuch  crimes  for  which  by  law  bail  ought  to  have  been 
taken,  and  divert  of  the  faid  perfons  being  only  acculed  of  offences  again  If 
himli.il ; declaring  at  the  fame  time,  that  he  refufed  bail,  and  committed 
them  to  gaol  only' to  puc  them  to  charges ; and  ufine  fuch  furious  threats 
as  were  to  the  terrour  of  his  Majefly's  tubjedfs,  and  fuch  fcandalous  cx- 
prcflion9  as  were  u difbonour  to  the  Government,  and  to  the  dignity  of 
his  office.  And,  particularly,  that  he  the  faid  Sir  William  Sa'iggs  did, 
in  the  year  1679,  commit  and  detain  in  prifon,  in  fuch  unlawful  manner, 
among  others,  Henry  Carr,  George  Broome,  Edward  Berry,  Benjamin 
Harris,  Francis  Smith,  fen.  Francis  Smith,  juti.  and  Jane  Curtis,  citizens 
of  London  : Which  proceedings  of  the  faid  Sir  William  Scroggs,  arc  a high 
breach  of  the  liberty  of  the  lubjcct,  delfrudtivc  to  the  fundamental  laws 
of  this  Realm,  contrary  to  the  Petition  of  Right,  and  other  Statutes  ; 
and  do  manifeflly  tend  to  the  introducing  of  arbitrary  power. 

b.  That  he  the  faid  Sir  William  Scroggs,  in  further  oppreffion  of  his 
M .ljefty’s  liege-people,  hath,  fince  his  being  made  Chief- Julfice  of  the 
faid  Court  of  King's- Bench,  in  an  arbitrary  manner,  granted  divers  general 
warrants  for  attaching  the  perfons  and  ftizing  the  goods  of  his  Majelty’s 
fubjedts,  not  named  or  described  particularly  in  the  faid  warrants : By 
means  whereof,  many  of  his  Majelty’s  fubjedts  have  been  vexed,  their 
houfes  entered  into,  and  they  thcmfelvcs  grievoufly  opprdled,  contrary  to 
Law. 

7.  Whereas  there  hall)  been  a horrid  and  damnable  Plot  contrived  and 
carried  on  by  the  Papilts,  for  the  mnrihcring  the  King,  »he  fubverfion  of 
the  Laws  and  Government  of  this  Kingdom,  and  for  the  deflruction  of  the 
l’rotellant  Religion  in  the  fame;  all  which  the  faid  Sir  l Pi  Hi  am  Scroggs 
well  knew,  having  himfclf  not  only  tricJ,  hut  given  judgment  again  ft 
fcvcral  of  the  offenders  : Ncverthelels,  the  faid  Sir  IF'Hlium  Scroggs  did,  at 
divers  times  and  places,  as  well  fitting  in  Court,  as  otherwift,  openly 
defame  and  fcandalize  fcvcral  of  the  witnefles,  who  had  proved  the  faid 
irtafons  againft  divers  of  the  confpirators,  and  had  given  evidence  again  ft 
divers  other  perfons,  who  were  then  untried,  and  did  endeavour  to  dif- 
parage  their  evidence,  and  takeoff  their  credit;  whereby,  as  much  as 
in  him  lay,  he  did  traitoroufly  and  wickedly  fupprefsand  ftifle  the  difeovery 
of  the  faid  Popifh  Plot,  and  encourage  the  confpirators  to  proceed  in  the 
fame,  to  the  great  and  apparent  danger  of  his  Majefty’s  lacrcd  life,  and  of 
the  well-elbblifhed  Government,  and  Religion  of  this  Realm  of  England. 

8.  Whereas  the  faid  Sir  IVHliam  Scroggs,  being  advanced  to  be  Cbief- 
Jufticcof  the  Court  of  King's- Bench,  ought  by  a fober,  grave  and  virtuous 
converfation,  to  have  given  a good  example  to  the  King’s  liege-people,  and 
to  demean  himfclf  anlwcrablc  to  the  dignity  of  fo  eminent  a Station  ; yet 
he  the  faid  Sir  William  Scroggs , on  the  contrary,  by  his  frequent  and  no- 
torious Ex  relies  and  Debaucheries,  and  bis  prophane  and  arhciftical  Dif- 
courfcs,  doth  daily  affront  Almighty  God,  diihonour  his  Majefty,  give 
countenance  and  encouragement  to  all  manner  of  vice  and  wickednefs,  and 
bring  the  higheft  fcandal  on  the  public  Juftice  of  the  Kingdom. 

All  which  Words,  Opinions  and  Actions  of  the  faid  Sir  Wiliam  Scroggs, 
were  by  him  fpoken  and  done,  traitoroufly,  wickedly,  falfly,  and  mali- 
cioufly,  to  alienate  the  hearts  of  the  King’s  fubjefts  from  his  Majefty,  and 
to  let  2 divifion  between  him  and  them  ; and  to  fubvert  the  fundamental 
Laws,  and  the  eftablilhed  Religion  and  Government  of  this  Kingdom, 
and  to  introduce  Popery,  and  an  arbitrary  and  tyrannical  Government, 
contrary  to  his  own  knowledge,  and  the  known  Laws  of  the  Realm  of 
England.  And  thereby  he  the  faid  Sir  William  Scroggs  hath  not  only 
broken  his  own  oath,  but  alfo,  as  far  as  in  him  lay,  hath  broken  the 
King’s  oath  to  his  people  ; whereof  he  the  faid  Sir  William  Scroggs,  repre- 
senting his  Majefty  in  fo  high  an  office  of  Juftice,  had  the  cuftody ; for 
which  the  laid  Commons  do  impeach  him  the  faid  Sir  Wiliam  Scroggs, 
of  the  High-Treafon  againft  our  Sovereign  Lord  the  King,  and  his 
Crown  and  Dignity,  and  other  the  high  Crimes  and  Mil’demeanors  afore- 
Lid. 

And  the  faid  Commons,  by  proteftation  faving  to  themfelves  the  liberty 
of  exhibiting  at  any  time  hereafter,  any  other  accufation  or  impeachment 
againft  the  laid  Sir  William  Scroggs,  and  alfo  of  replying  to  the  anfwcr  that 
he  fliali  make  thereunto,  and  of  ottering  proofs  of  the  premifles,  or  of  any 
other  impeachments  or  accufations  that  ihall  be  by  them  exhibited  againft 
him,  as  the  cafe  Ihall  (according  to  the  courfe  of  Parliament)  require ; do 
j? ray  that  the  faid  Sir  William  Scroggs,  Chiel-Juftice  of  the  Court  of  King’s- 
Ber.ck . may  be  put  to  anlwcr  to  all  and  every  the  Premifles,  and  may  be 
commiutd  to  fafe  cuftody  ; and  that  fuch  proceedings,  examinations. 


32  Car.  II,  (488) 

trials,  and  judgments  may  be  upon  him  had  and  ufed,  as  is  agreeable  to 
Law  am!  Juftice,  and  the  courfe  of  Parliaments. 

Rtfolved,  That  the  faid  Sir  William  Scroggs  be  impeached  upon  the 
faid  Articles. 

Upon  which  the  following  Speeches  were  made. 

Sir  Thomas  Lee. 

Mr.  Speaker,  Sir,  in  my  opinion,  the  matter  contained  in  the  laft  feven 
Articles,"  doth  not  anfwcr  the  firft  Article  nor  the  Title  ; for  therein  vou 
accufc  Sir  WtUiam  Scroggs  in  general  words,  of  Higb-T rcafon,  the  higheft 
of  crimes ; and  when  you  come  to  particulars,  you  inftancc  the  difnitffing 
of  Grand-Juries,  prohibiting  the  Printing  of  Pamphlets,  inequality  in 
levying  of  fines,  and  the  like.  Sir,  l would  not  be  underftood  to  be  an 
Advocate  for  the  Lord-Chief-Juilice  Scroggs ; but  I hope  that  as  long  as  I 
fit  here,  you  will  always  give  me  leave  to  be  an  Advocate  for  this  Houfe  ; 
which  1 cannot  more  lignallv  demonftrate,  than  by  offering  my  opinion 
againft  every  thing  which  l think  will  reflect  upon  the  Jufticc  or  Prudence 
of  the  Houfe,  or  prove  any  hindcrance  to  the  linifliing  of  thole  gtcat  A flairs 
you  have  under  debate. 

Sir,  I am  of  opinion,  that  though  all  thefe  things  contained  in  theft 
Articles  Ihould  be  fully  proved,  they  will  not  amount  to  Treafon  ; and 
although  it  be  true  that  you  do  but  impeach,  and  that  the  Lords  are  to 
juJgc,  yet  it  is  not  agreeable  tothc  Juftice  of  this  Houfe,  that  the  Articles 
Ihould  be  for  Treafon,  unlcfs  you  are  well  fatislicd  that  you  can  make  out 
that  the  matter  contained  in  the  Articles  is  fo;  which  1 very  much  doubt. 
And  therefore  l am  of  opinion,  that  the  Articles  ought  only  to  be-  for 
High  Crimes  and  Mifdcnicanours  ; which  I am  the  more  forward  topreis 
you  eamcllly  to,  becaufe  1 am  afraid  if  thefe  Articles  Ihould  go  for  High- 
Treafon,  it  may  occaiion  fome  difputc  with  the  Lords,  who  haply,  if 
they  do  not  conclude  that  the  matter  contained  in  the  Articles  amounts 
to  Treafon,  will  not  commit  him,  notwithftandiiig  their  Order  made  in 
the  Earl  of  Danly’s.  cafe ; And  that  may  occaiion  fuch  niif-umlrrftamlings 
as  may  hinder  all  other  bulinefs.  And  alfo  if  you  fend  it  up  for  Higli- 
T real  on,  it  may  occaiion  another  dilputc  with  the  Bilhops,  whether  they 
Ihall  withdraw  or  no,  when  the  Cafe  comes  to  be  tried.  Upon  the  whole 
matter,  1 think  it  will  be  much  faftr  that  you  make  the  Impeachment  tor 
High  Crimes  and  Mifdemcanours  only. 

Mr.  Daniel  Finch  (afterwards  Earl  of  Nottingham). 

Mr.  Speaker,  Sir,  my  obligation  to  lcrve  my  Country,  culls  on  me  to 

5ive  you  my  opinion  in  this  matter,  and  not  any  kindnefs  to  my  Lord  Chit  I- 
uftice ; for  1 can  lafely  declare,  that  I do  not  think  him  fit  for  that 
eminent  place  now,  becaufe  indeed  l never  thought  he  was  lit : So  that 
what  1 {hall  fay,  proceeds  from  my  kindnefs  to  the  Publick,  and  particular 
obligations  to  this  Houle.  I think  we  ought  to  be  cautious  how  we  in- 
creafo  Laws  to  take  away  our  lives ; our  fore-fathers  were  very  careful  in 
it,  as  may  appear  by  the  Statute  of  25  Ed.  III.  which  was  made  to  pre- 
vent the  Judges  from  taking  on  them  any  power  to  declare  any  thing 
Treafon  but  what  was  exprcls’d  within  that  Statute;  referving  all  obvious 
crimes  of  that  nature  to  the  judgement  of  the  Nation  in  Parliament,  wlu> 
no  doubt  may  declare  other  things  Treafon  which  are  not  within  that 
Statute.  But  it  is  a queftion  with  me,  whether  it  can  be  done  any  other 
way  than  by  Bill,  that  fo  it  may  be  an  A£l  of  King,  Lords  and  Commons; 
and  not  for  the  Houfe  of  Lords  only,  the  Commons  only  profecutors,  and 
the  King  not  concerned.  That  the  Lords  alone  are  proper  Judges  in 
many  cafes,  when  perfons  are  profecutcd  upon  fome  known  Law,  is  not 
to  be  doubted  : But  l much  queftion  if  they  ought  to  be  fo  in  cafes  of 
declarative  Treafon,  though  upon  an  Impeacbmtm  from  the  Houfe  of  Commons : 
For  that  were  to  allow  the  Lords  alone  a power  of  making  a Law  in  the 
cafes  of  the  higheft  Nature,  even  of  life  and  death.  Sir,  our  forefathers 
thought  not  good  to  intruft  their  lives  nor  liberties  with  any  one  Eltaic 
alone ; they  thought  with  a multitude  of  Counftllors  there  was  molt 
fafety  : And  therefore  I hope  we  Ihall  be  very  cautious  how  we  make  a 

Erecedcnt  in  the  cafe.  And  I am  the  more  carnelt  in  moving  you  herein, 
ccaufc  I am  very  confident  that  no  precedent  can  be  offered  to  make 
good, chat  there  was  ever  any  thing  declared  Treafon  in  Parliament,  which 
was  not  felony  by  fome  exprefs,  known  law  before.  And  I hope  we  Ihall 
be  fo  careful  of  ourfclvcs  and  our  poftcrity,  as  not  to  go  about  to  make  a 
breach  upon  the  conftitution  of  the  Government  in  this  particular,  but 
rather  make  the  Impeachment  only  for  High  Crimes  and  Mifdemcanours. 
Sir  Francis  Winnington. 

Mr.  Speaker,  Sir,  I cannot  agree  with  that  honourable  Member  that 
fpokc  laft,  as  to  his  notion  that  the  Parliament  Cannot  declare  any  thing 
to  be  Treafon,  which  was  not  before  Felony  by  fomr  known  law;  the 
Statute  of  25  III.  leaves  the  power  at  large  to  Parliaments  without  any 
fuch  reftrichon.  And  1 am  of  opinion,  tiiat  any  thing  that  tend*  to  the 
■Jcftruction  or  alteration  of  the  Government,  hath  always  been,  and  ought 
to  be  declared  in  Parliament,  Treafon,  if  brought  there  to  be  judged. 
The  Parliament  doth  not  in  this  make  nrw  Crimes,  and  then  condemn  them  ; 
but  only  declares  that  to  be  a Crime  which  was  fo  before,  and  wanted  nothing 
but  condemnation.  And  it  may  confift  with  the  prudence  of  this  Houfe, 
as  well  to  be  careful  how  to  weaken  thole  Laws  and  Cuftoms  which  tend 
fo  much  to  the  prefervation  of  the  Government,  as  how  to  increafc  any 
that  may  tend  to  the  deftruflion  of  any  one  Man,  by  multiplying  prece- 
dents for  chaftizing  of  Treafon  ; the  crimes  for  which  TreJUian  and  the 
reft  at  that  time  were  impeached,  were  not  Felony  by  any  known  Law, 
and  yet  they  were  condemned  in  Parliament.  Ernpfn  and  Dudley  were 
accufcd  in  general,  for  endeavouring  to  fubvert  the  Government,  which 
being  in  general  words,  was  not  belony  by  any  known  Liw,  ye;  the 
Judges  having  recourfc  to  Parliament,  they  were  condemned.  The 
Articles  againft  Finch,  Berkley , and  the  reft,  were  all  for  High-Treafon  ; 
and  the  matter  contained  in  their  Articles  amounccJ  to  no  more  than 
what  is  now  contained  in  this.  And  there  is  fo  little  weight  in  the 
calks  that  have  been  offered  againft  this,  that  I think  they  are  offered 
rather  for  ornament  than  argument.  The  Chancellor  is  the:  Keeper  of 
the  King's  tmfeience,  and  the  Judges  of  his  coronation-oath.  As  they 
are  in  gtcat  places,  and  have  a great  power,  fo  they  ought  to  be  the 
more  careful  how  they  behave  themfelves  : And  as  they  have  greater 
encouragements,  fo  to  oe  lubjedl  to  more  levcre  chaftifemcms  than  others, 

the 
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the  publick  being  more  concerned  in  their  a&ion*;  and  therefore  thecuf- 
tom  of  Parliament;  hath  made  that  treafon  in  them,  which  is  not  fo  in 
other  persons.  The  words  of  Judges  and  Privy-Councillors*  in  feme 
cafes,  are  Overt- Afts  of  themfelves,  I think  it  will  become  the  wifdom  of 
the  Nation,  to  make  all  the  defence  and  provifion  they  can,  againft  the 
corrupt  doings  of  Men  in  fuch  places  : And  I do  not  fee  what  danger  can 
arife  to  our  pofterities  by  fuch  proceedings.  Is  it  not  with  the  Parlia- 
ment we  entruft  this  power  ? Who  can  imagine  that  a Parliament  can 
ever  be  fo  conftituted,  as  not  to  be  carefully  concerned  in  their  pro- 
ceedings as  to  life  and  death ; and  only  to  concern  themfclves  therein,  when 
• feme  extraordinary  exigencies  in  which  the  Government  is  much  concern- 
ed, requires  it  ? What  Man  would  defire  to  live  after  he  was  thoughc  wor- 
thy of  death  by  fuch  an  afiembly  ? And  notwithftanding  what  hath  been 
fa  id  to  extenuate  the  crimes  mentioned  in  thefe  Articles,  I think,  the  Or- 
der that  was  made  in  the  Ki-g'i-Itencb  about  Printing,  by  the  'Judges,  was 
taking  on  them  a legif alive  Power  ; which  hath  formerly  been  judged 
treafon  : And  I think  we  live  noyr  in  as  dangerous  times  as  ever,  and  un- 
der  as  great  a neceffity  to  have  a (are  of  the  mi f chiefs  that  may  happen  to  the  Na- 
tion by  ill  Judges,  as  ever.  And  I fee  no  reafon  to  doubt  our  being  able  to 
make  good  thefe  Articles,  and  therefore  I pray  that  the  Articles  may  be 
ingrafted  as  they  arc. 

Mr.  Powell. 

Mr.  Speaker,  Sir,  I agree  that  it  will  become  this  Houle  very  well,  to  be 
very  cautious  how  they  make  precedents  in  cafes  of  treafon,  which  are  the 
Sheet-  Authors  of  life  and  death  : as  alfo  how  they  weaken  parliamentary 
proceedings,  that  artyjeceiury  to  preferve  the  Government.  And  I hope 
that  nothing  but  the  true  merits  of  the  caufe  will  lead  us  in  a matter  of 
fo  great  importance,  and  neither  wit  nor  oratory,  nor  any  forced  explana- 
tion of  the  laws.  I fee  it  agreed  by  all,  that  Parliaments  have  a power 
of  declaring  treafon.  The  quefrion  is,  Which  is  moft  cuftomary  and  fe- 
cureft,  to  have  it  done  by  Bill,  that  fo.  King,  Lords  and  Commons  may 
join  therein  ? or  whether  by  an  impeachment  from  the  Commons,  the 
Lords  being  only  the  Judges  ? or  whether  any  thing  ought  or  can  be  de- 
clared treafon  by  Parliament,  which  was  not  felony  by  l'ome  known  law 
before  ? 

Sir,  I am  of  opinion  that  it  is  fafeft  and  moll  agreeable  to  the  po- 
licy of  this  Government,  that  the  declaring  of  any  thing  treafon  in  Par- 
liament Ihould  be  by  Bill,  that  King,  Lords  and  Commons  may  join 
therein,  that  fo  fuch  a precious  thing  as  the  life  of  the  fubjedt  Ihould  have 
the  greateft  lecurity  imaginable.  However,  it  is  not  to  be  doubted,  but 
it  hath  been  pradlil'cd  otherways,  and  ih3t  many  perfons  have  been  con- 
demned in  Parliament  upon  impeachment  from  the  Commons,  for  fads 
which  were  not  treafon  by  any  known  Law.  And  the  reafon  may  be, 
thereby  to  prevent  the  dangers  that  might  arife  from  fame  Minijlcrs  of  State 
growing  fo  great  with  the  King,  as  that  they Jhoula  be  able  to  feeurebtm  from  ever 
giving  bis  confetti  to  a Bill.  In  fucb  a cafe,  by  giving  ill  counfel  and  other 
iecret  courfcs,  (happily  as  far  as  treafon,  yet  not  known  by  any  law)  they 
would  befecure  from  punilhment,  if  this  way  of  proceeding  againft  fuch  a 
per fon,  where  the  King’s  concurrence  is  not  neceil'ary,  were  not  allowed 
of.  And  the  preferving  of  this  right  is  fo  far  from  being  contrary  to  the 
wifdom  of  our  Anceftors,  that  it  is  very  agreeable  to  all  their  proceedings 
in  the  conllitution  of  this  Government,  in  order  to  balance  it  the  better, 
and  preferve  it  againft  the  defigns  of  great  ill  Men.  And  as  to  the  other 
objection,  whether  the  Parliament  can  declare  any  thing  treafon  that  was 
not  felony  before  by  fome  known  law ; 1 am  quite  of  another  opinion, 
and  do  believe  that  the  pra&ice  hath  been  otherways.  The  Judges  in 
in  Rich,  the  lid’s  time  were  condemned  for  giving  extrajudicial  opinions, 
v*hich,  1 think,  was  not  felony  by  any  Statute-Law.  A Knight  of  Che- 
Jhire  was  Condemned  in  Parliament,  for  confpiring  the  death  of  the  King's 
uncle : an  Earl  of  Northumberland,  forgiving  liveries  to  fo  many  perfons 
as  were  judged  a little  army ; and  many  other  cafes  which  I have  read 
of,  in  which  perfons  have  been  condemned  in  Parliament,  when  their  1 
crimes  were  not  felony  by  any  known  law.  But  I do  not  take  any  de- 
light in  ripping-up  old  Statutes  or  Precedents  about  treafons.  I amforry  | 
the  misfortunes  of  our  times  Ihould  make  it  now  neccflary.  But  if  the 
Parliament,  as  1 conclude,  have  often  dcclarcd’fucb  things  as  thefe  treafon, 
and  the  Commons  have  impeached  perfons  guilty  of  fuch  crimes  for  High- 
Treafon,  I fee  no  juft  objection  why  thefe  Articles  Ihould  go  up  as  they 
are  drawn : For  notwithftanding  what  hath  been  faid  to  mitigate  thecrimes 
contained  in  thefe  Articles,  I am  of  opinion,  that  the  order  made  in  the 
King’s-Besicb,  about  Printing,  their  Warrants  for  feizing  of  Books,  their  dif- 
mijjtng  of  Grand  Juries,  doth  tend  to  the  fubverfion  of  the  Government ; and 
hath  been,  and  ever  ought  to  be,  in  Judges,  judged  High-Treofen.  And  there- 
fore, that  it  cannot  confift  with  the  prudence  of  this  Houfe,  nor  the  fccurity 
of  the  Nation,  that  this  perlott  Ihould  be  impeached  of  lefts  than  Hioh- 
Trealon  ; And  therefore  I move  you,  that  the  Articles  may  be  engrailed. 

Mr.  Paul  Foley. 

Mr.  Speaker,  Sir,  we  are  not  going  about  to  declare  any  thing  trea- 
fon, but  to  offer  our  Articles,  and  leave  it  to  the  Lords ; therefore  moft 
of  thefe  argmments  would  be  more  proper  there  : for  we  only  impeach, 
they  are  to  be  the  Judges,  whether  the  matter  be  treafon  or  no.  It  is 
true,  we  ought  to  he  cautious  what  we  do  in  it,  becaufe  it  is  not  proper 
that  this  Houfe  Ihould  impeach  4 man  for  treafon,  without  having  good 

? rounds  for  it.  But  is  not  the  Order  about  Printing  a kind  of  an  Ah  of 
late  to  ferve  in/lead  of  a Law  ? Is  not  the  ufe  of  Grand- Juries  a very 
effential  part  of  this  Government  l And  is  me  the  difmiffing  of  them,  as 


this  Judge  did , a way  to  render  them  ufclefs  ? Are  not  his  Warrants  to 
feize  Books  and  Papers  arbitrary  ? and  doth  not  all  tend  to  the  fubverfion 
of  the  Government  ? and  what  better  grounds  Ihould  we  have  Ibr  our 
proceedings  ? I think  the  Articles  are  well  drawn,  and  ought  to  be  en- 
grafted as  they  are. 

Sir  Richard  Temple. 

Mr.  Speaker,  Sir,  I cannot  admit  that  Parliaments,  by  impeachments 
before  the  Lords,  can  make  any  thing  treafon,  but  only  fuch  matters  as 
were  treafon  by  common  law,  before  the  Statute  of  Edward  the  Third. 
And,  1 think,  we  ought  to  be  fo  cautious  of  our  pofterities,  as  not  to 
prefs  for  fuch  precedents,  left  you  put  into  the  hands  of  the  Lords  a power, 
for  which  we  may  have  caufe  to  repent  hereafter,  but  never  get  back 
again:  For  the  Lords  do  not  ufe  to  part  with  thofc  Powers  they  once  get. 
'I  here  are  precedents  by  which  it  appears,  that  the  Lords  have  attempted 
to  make  declarative  treafons  alone,  without  any  impeachment  from  the 
Commons.  Have  a care  how  you  give  them  encouragement  to  pro- 
ceed therein;  better  keep  to  the  other  way  of  making  no  declarative 
treafons  but  by  Bill. 

The  Articles  were  read,  and  Qqeftion  put  : 

Refolved,  That  the  faid  Sir  William  Scraggy  be  impeached  upon  the 
faid  Articles;  and  that  the  faid  Articles  be  ingrafted,  and  carried  up  to  the 
Lords  by  my  Lord  Cavendijb. 

Ordered,  That  the  Committee  appointed  to  examine  the  proceedings  of 
the  Judges  in  WeJiminJler-haU , and  to  prepare  impeachments  againft  Sir 
Francis  North,  Chief-Jufticc  of  the  Common-Pleas ; Sir  Thomas  Jones,  one 
of  the  Juftices  of  the  Court  of  King’s-Bench  ; and  Sir  Richard  Wjlon, 
one  of  the  Barons  of  the  Court  of  Exchequer , do  bring  in  fuch  impeach- 
ments with  all  convenient  fpecd. 

After  the  Articles  were  brought  into  the  Houfe  of  Lords,  the  Lord 
Chief- Juftice  put  in  the  following  Anfwerj  viz. 


The  Anfwer  of  Sir  William  Scroggs , Knt.  Chief-Juftice  of  his 
Majefty’s  Court  of  King’s- Bench,  to  the  Articles  of  Impeach- 
ment exhibited  againft  him  by  the  Coalitions  of  England,  in 
the  late  Parliament  affcmbled. 


“ rPHE  faid  Sir  William  Scroggs,  by,  and  under  proteftation,that  there  is 
“ no  manner  of  High-Treafon,  nor  by  any  Overt- Ad  of  High-T  rea- 
“ fonparticularlyallcdgedorexprcffedin  the  faid  Articles  of  1 m peach  incur, ■ 
‘c  to  which  the  faid  Sir  William  Scroggs  can,  or  is  bound  by  Law  to  make 
“ any  anfwer  unto ; and  faving  to  himfclf,  (and  which  he  prayeth  may 
ts  befaved  to  him),  both  now  and  at  all  times  hereafter,  all,  and  all  man- 
“ ner  of  benefit  and  advantage  of  exception  to  the  Infufiiciency  of  the 
te  faid  Articles,  in  point  of  Taw ; as  well  for  that  there  is  no  overt-ad: 
“ of  treafon  exprefiid  therein,  as  for  all  other  the  defeds  therein  ap- 
“ pearing;  for  the  Plea  thereto  he  faith,  That  he  is  m no  wife  guilty  of 
,c  all  ot  any  the  crimes,  offences,  or  mi  (demeanours,  of  what  nature,  kind, 
“ or  quality  foever,  bv  the  faid  Articles  of  Impeachment  charged  upon 
“ him,  in  manner  and  form,  as  in  and  by  the  faid  Articles  is  fuppofed  ; 
“ which  he  is  ready  to  aver  and  prove,  as  this  honourable  Houfe  Ihall 
“ award  ; and  humbly  fubmitteth  himfclf,  ami  the  juftice  of  his  caufe, 
“ to  this  moft  honourable  Houfe : and  prayeth  to  be  difeharged  of  the 
“ premifles,  and  to  be  hence  difmiflcd  and  acquitted  of  all  the  matters, 
" crimes,  mifdemcanours,  and  offences,  in  and  by  the  faid  Articles  of 
“ Impeachment  charged  upon  him,  is'e. 

**  W.  ScROOGS.” 


After  this,  a Petition  of  Sir  William  Scroggs  was  read. 

To  the  Right  Honourable  the  Lords  Spiritual  and  Temporal,  in  this  prefent 
Parliament  ajfembled-,  The  humble  Petition  of  Sir  William  Scroggs,  Knt. 
Chief-Juftice  of  his  Majefty’ s Court  of  King's-Bench  ; fheweth , 


‘ THAT  your  Petitioner,  the  laft  Parliament,  was  impeached  be- 
‘ fore  your  Lordftiips,  by  the  Houfe  of  Commons,  of  feveral 
■ Articles  ftiled  High-Trcafon,  and  other  great  Crimes  and  Mildc- 
‘ meanours. 


“ To  which  your  Petitioner  hath  now,  with  thefirft  opportunity, 
“ put  in  his  anfwer  to  this  honourable  Houfe. 

“ Your  Petitioner  humbly  prays,  that  your  Lordlhips  would  be 
c*  pleafed  to  appoint  the  Houfe  of  Commons  to  reply,  that  fo  a coa- 
“ venient  d3y  may  be  appointed  for  the  hearing  of  the  Caufe  ; that 
“ your  Petitioner  may  no  longer  lie  under  the  reproach  of  the  word 
“ High-Trealon. 


And  your  Petitioner,  as  in  duty  bound,  Jhall  ever  pray.  See. 


“ W.  SCKOGGS.’’ 

Ordered,  That  the  copy  of  this  Anfwer  and  Petition  Ihall  be  fent  to 
the  Houfe  of  Commons. 

But  the  Parliament  being  foon  after  prorogued,  this  affair  was  drop- 
ped. However,  the  Lord  Chief-Jufticc  was  removed  from  his  high 
Station,  and  allowed  a penfion  for  life. 


Vot.  VII. 


XXXV. 
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35-  Proceedings  againft  R.  Thompfon,  Clerk. 


32  Car.  II.  ( 492  ) 


XXXV.  The  Report  from  the  Committee  of  the  Commons  in  Parliament,  appointed  by  the  Ho- 
nourable Houfe  of  Commons,  to  consider  the  Petition  of  Richard  Tbosnpfon  of  Briflo/^  Clerk;  and 
to  examine  Complaints  againft  him.  And  the  Refolution  of  the  Commons  in  Parliament  upon 
this  Report,  for  his  Impeachment  of  High  Crimes  and  Mifdemeanours  ; Friday,  December  24, 
1680.  32  Car,  II. 


The  Report  from  the  Committee  of  the  Commons  in  Parlia- 
ment, appointed  to  confider  the  Petition  of  Richard  Tbomp- 
fon , and  to  examine  Complaints  againft  him. 

At  the  Committee  appointed  to  tab  inti  conf deration  the  Petition  of  Richard 
Thompfon,  Clerk  ; and  to  examine  the  Complaints  agamjl  him. 

IN  the  fir  ft  place,  the  Committee  read  unto  the  laid  Thompfon,  the 
heads  of  the  Complaints  againft  him;  which  (for  the  moll  part)  he 
denying,  defired  to  have  his  accuiers  brought  face  to  face : Where- 
upon the  Committee  proceeded  to  the  examination  of  witneffes,  to  prove 
the  faid  complaint. 

The  firj}  Witnefs  examined,  faith.  That  there  being  a great  noife  and 
rumour,  that  Mr.  Thomson  had  prepared  a Sermon  to  be  preached  on  the 
thirtieth  of  January  1679,  the  faid  witnefs  went  to  the  faid  Sermon,  and 
did  hear  Mr.  Thompjon  publickiy  declare,  that  the  Prdbyterians  were  fuch 
perfons,  as  the  very  Devil  blulli’d  at  them  ; and  thar  the  villain  Hamp- 
den grudged,  and  made  it  more  fcruple  of  confcience,  to  give  twenty 
(hillings  to  the  King,  for  fupplyiiig  his  ncceflities  by  Ship-money  and 
Loan,°which  was  his  right  by  Law,  than  to  raife  Rebellion  againft  him. 
And  that  the  Prdbyterians  arc  worfe  (and  far  more  intolerable)  than 
cither  Pricfts  or  Jcfuits. 

The  feesnd  faith , That  hearing  a great  talk  and  noife  fpread  of  a Sermon 
to  be  preached  by  Mr.  Thompfon,  on  the  30th  of  January,  1679  ; he  was 
minded  to  hear  the  fame,  and  accordingly  did ; at  which  he  wiitfomc 
notes : amor.gft  which,  he  faith,  that  Mr.  thompfon  openly  preached,  that 
the  Devil  blufh’d  at  the  Prcfbytcrians ; and  that  the  villain  Hampden 
grudged  more  to  give  the  King  twenry  (hillings,  which  was  his  juft  due 
by  Law  (Ship-money  and  Loan),  than  to  raife  Rebellion  againft  him  ; and 
that  a Prcfby  tcrian  Brother,  qua  talis,  was  as  great  a Traitor  by  the  Sta- 
tute, as  any  Prieft  or  Jcfuit  whatfoever. 

That  he  heard,  that  Mr.  Thompfon  faid,  that  he  hoped  the  Prefbyteri- 
ans  would  be  pulled  out  of  their  houfes,  and  the  Gaols  filled  with  them: 
and  w i(h\l  their  houfes  burnt. 

The  third  faith.  That  he  was  cited  to  the  Bi  (hop’s  Court,  to  receive  the 
Sacrament  iaft  Eajler ; but  being  out  of  town  at  that  time,  did  receive  it 
at  a place  died  Purl  in  JViltJhire ; and  that  a month  after  he  came  home, 
was  again  cited  to  the  faid  Court;  and  he  did  accordingly  appear,  and 
told  the  Court,  that  he  hoped  his  abfence  and  bufinefs  might  be  accepted 
for  a lawful  excufe;  upon  which  Mr.  Thompfon  immediately  (aid,  that 
they  would  proceed  to  excommunicate  him.  Upon  which,  this  Infor- 
mant produced  his  certificate,  of  which  the  Chancellor  approved,  and  faid 
it  was  lawful.  Hereupon  Mr.  Thompfon  faid,  that  his  receiving  the  Sa- 
crament from  any  other  Minifter,  than  the  Minifter  of  the  Parilh  wherein 
he  dwelled,  was  damnation  to  his  Soul ; and  that  he  would  maintain  this 
DoSrinc. 

The  fourth  faith.  That  being  at  Brijiol -Fun,  he  heard  a great  talk  and 
noife  of  a Satyr-Sermon  prepared,  and  defigned  to  be  preached  by  Mr. 
Thompfon  againft  the  Prdbyterians,  on  the  30th  of  January , 1679 ; and 
that  very  many  reforted  to  hear  him : in  which  Sermon,  the  faid  Mr. 
Thompfon  declared  and  faid,  that  there  was  a great  talk  of  a plot : but 
(fays  he)  a Prc(byterian  is  the  man;  and  further  added,  that  the  villain 
Hampd.n  fcrupled  to  give  the  King  20 1.  upon  Ship-money  and  Loan, 
which  was  due  hy  Law,  but  did  not  fcruplc  to  raife  Rebellion  againft  him. 

The  fifth  faith.  That  Mr.  Thompfon,  in  a Sermon  preached  the  30th  of 
January,  ibjg,  did  fay,  that  the  Prdbyterians  did  feem  to  out-vie  Mariana, 
and  that  Calvin  was  the  firft  that  preached  the  King  killing  DoClrine ; and 
that  after  he  had  quoted  Calvin  often,  faid,  if  this  be  true  then,  a Prefby- 
tcrian  Brother,  qua  talis,  is  as  great  a Traitor  as  any  Prieft  or  Jcfuit ; and 
that  then  he  condemned  all  the  Proceedings  of  Parliament. 

The  fixlb  fail'-.  That  he  the  faid  Mr.  Thompfon,  had  utter’d  many  fcan- 
dalous  words  concerning  the  Atft  for  burying  in  Woollen  ; affirming,  that 
the  makers  of  that  Law  were  a company  of  old  Fools  and  Fanaticks,  and 
that  he  would  bring  a School-boy  Jbould  make  a better  Act  than  tbot,  and 
(Onjlrue  it  whin  be  had  done. 

The  feventh  faith.  That  Me.  Thompfon  in  a Sermon  by  him  preached 
(while  Petitions  for  the  fitting  of  this  Parliament  were  on  foot)  fpeaking 
of  a lecond  Rebellion  by  the  Scotch,  who  had  framed  a formidable  Army, 
and  came  as  far  as  Durham,  to  deliver  a Petition  forfooth ; and  that  they 
fremed  rather  to  command  than  petition  their  Sovereign  to  grant ; and 
comparing  that  Petition  with  the  then  Petition  on  foot,  greatly  inveighed 
aeainft  it,  and  fcoffed  much  at  it. 

“ The  eighth  faith.  That  Mr.  Thompfon  (when  the  Petition  was  on  foot  for 
the  fitting  ot  this  Parliament)  ufed  at  the  Funeral  Sermon  of  one  Mr. 
JVhartcn  thefe  words  (pointing  at  the  dead,  faid),  that  he  was  no  Schif- 
matical  petitioning  Rebel,  and  that  by  his  inftigations,  the  Grand-Jury 
of  Brijhl  made  a prefcntmenc  of  their  deteftation  againft  petitioning  for 
the  fitting  of  the  Parliament ; that  the  faid  Mr.  Thompfon  had  told  him, 
that  he  was  Governor  to  Mr.  Harbor,  when  he  was  beyond  Sea ; and  faid, 
that  he  had-been  very  often  (and  above  one  hundred  times)  at  Mafs,  in  the 
great  Church  at  Paris,  and  ufually  gave  Half  a Crown  10  get  a place  to 
hear  a certain  Doilor  of  that  Church,  and  that  he  was  like  to  be  brought 
over  to  that  Religion ; and  that  when  he  went  beyond  Sea,  did  not  know 
but  that  he  might  be  of  that  Religion  before  his  return.  That  he  is  very 


cenforious,  and  frequently  cafts  evil  afperfions  againft  fcveral  Divines  at 
Brijiol  of  great  note,  viz.  Mr.  Cbenui-d,  Mr.  Standfaji,  Mr.  Crofman, 
Mr.  Palmer,  and  others,  faying,  that  (uch  as  went  to  their  Lectures  were 
the  brats  of  the  Devil. 

The  ninth  faith , That  Mr.  Thompfon  in  his  preaching  inveighed  bitterly 
againft  fubferibing  Petitions  for  fitting  of  this  Parliament,  faying,  that  ic 
was  the  feed  of  Rebellion,  and  like  to  Forty-one;  and  that  the  Devil  fet 
them  on  work,  and  the  Devil  would  pay  them  their  wages ; faying,  that 
before  he  would  fet  his  hand  to  fuch  Petitions,  he  would  cut  it  oft',  yea 
and  cut  them  off. 

The  tenth  faith.  That  about  two  years  fincc,  being  in  the  Chancel  of 
St.  Thomas's  Church  in  Brijiol,  where  Queen  Elizabeth's  Effigies  is,  Mr. 
Thompfon  jwinting  his  linger  to  it,  faid,  that  (he  was  the  worft  of  women, 
and  a molt  leud  and  infamous  woman;  upon  which  this  Informant  re- 
plied, he  never  heard  any  fpeak  ill  of  her:  thereupon  Mr  Thompjon  laid, 
(he  was  no  better  than  a Church- robber,  and  that  Hen.  VIII.  begun  it* 
and  that  die  finilli’d  it. 

The  eleventh , Rowe , faith,  That  in  the  year,  1678,  he  waited  on  the 
Mayor  to  Church,  and  that  Mr.  Thompfon,  who  was  there,  railed  at 
Hen.  VIII.  faying,  he  did  more  hurt  in  robbing  the  Abbey-lands,  than  )le 
did  good  by  tfic  Reformation.  That  after  dinner,  Mr.  thompfon  comes  to 
this  Informant,  and  claps  his  hands  on  his  ftioulders,  faying,  ILih,  bov, 
had  Queen  Elizabeth  been  living,  you  needed  not  to  have  'been  Sword- 
bearer  of  Brijiol.  The  laid  Reive  alked  him  Why  ? He  replied,  (he  loved 
fuch  a ‘tufty  Rogue  (fo  well)  as  he  was;  and  he  would  have  been  very  lit 
for  her  drudgery  at  Whitehall. 

The  twelfth  faith.  That  he  heard  a great  noi  fe  of  a Sermon  to  be  preached  by 
Mr.  Thompfon  on  the  30th  of  January,  1679,  to  the  fecond  part  of  the  fame 
Tunc ; and  that  he  was  prefent  at  the  fame  Sermon,  in  which  Mr.  Thomp- 
fon faid,  there  was  a great  noife  of  a Popilh  Plot,  but,  fays  he,  here  is  no- 
thing in  it  but  a Prefoyterian  Plot;  for  here  they  arc  going  about  ro  peri- 
tion  for  the  fitting  of  the  Parliament,  but  the  end  of  it  will  be  to  brin» 
the  King’s  head  to  the  block,  as  they  have  done  his  father. 

The  thirteenth  faith.  That  in  January  Iaft,  or  thereabouts,  there  was  a 
Petition  going  about  for  the  fitting  of  ibis  Parliament,  when  Mr.  Thomp- 
fon, in  Reddtffi. Church,  in  his  Sermon  faid,  it  was  a feditious  and  rebelli- 
ous Petition,  and  rather  than  he  would  fign  ir,  his  hand  ftiould  be  cut  off. 

The  fourteenth  faith , The  8th  day  of  April , he  going  to  pay  Mr.  Thomp- 
fon his  dues,  (peaking  concerning  the  Mceters  in  private;  "Mr,  Thompfon 
faid,  he  would  haul  them  out,  and  fill  the  Gaols  with  them,  and  hoped 
to  fee  their  houfes  s-fire  about  their  cars  in  a (hort  time;  and  this  he  the 
faid  Thompfon,  doubled  again  and  aeain. 

The  fifteenth  faith.  That  about  December,  1679,  Mr.  Thompfon  came  to 
1 vifu  his  motlur,  being  fick  ; and  difeourfing  of  Religion,  Thompfon  faid, 
if  he  Were  es  well  fatisfied  of  other  things,  as  he  was  of  jollification,  au- 
ricular confeflion,  penance,  extreme  unftion,  and  crilin  in  baptifm,  he 
would  not  have  been  fo  long  feparated  from  the  Catholick  Church.  And 
further  affirmed,  that  the  Church  of  Rome  was  the  true  Catholick  Church. 
He  further  endeavoured  to  prove  extreme  undiion,  and  auricular  confef- 
fion,  as  well  as  he  could,  out  of  the  Epifties.  Further,  he  hath  Heard  him 
fay,  the  King  was  a perfon  of  a mean  and  foft  temper,  and  could  be  led 
cafily  to  any  thing,  but  yet  a Solomon  in  vices  ; but  that  the  Duke  of  York 
was  a Prince  of  a brave  iipirit,  would  be  faithful  to  his  Friends,  anti  f'lac 
it  was  our  own  faults  that  he  was  a Roman  Catholick,  in  that  we  forc’d 
him  to  fly  into  France,  where  he  embraced  that  Religion.  About  the  fame 
time,  he  the  faid  Thompfon  faid  the  Church  would  be  militant ; but  greatly 
commended  the  decency  of  folenmizing  the  Mafs  in  France-,  and^hat  it 
was  performed  with  much  more  reverence  and  devotion  than  any  other 
Religion  doth  uie.  He  further  heard  him  fay,  in  a Sermon,  about  the 
time  of  petitioning,  he  would  rather  cut  oft'  his  hand  than  fign  it,  and  had 
many  bad  expreffions  of  it ; that  it  was  the  feed  of  Rebellion,  and  like 
Forty  and  Forty-one.  And  further,  die  faid  Mr.  Thompfon,  at  one  Sand- 
ford's  (hop-door  in  Brijhl,  fpeaking  of  Bedloe , faid,  that  he  was  not  to  be 
believed,  becaufe  Bedloe  had  faid  he,  meaning  Mr.  Thompfon,  was  at  St. 
Omcr’s,  where  Mr.  Thompfon  faid  he  was  not ; and  that  Bedloe  was  of  a bad 
life,  and  in  many  Plots,  and  not  to  be  credited  in  anything  he  faid.  And 
that  in  another  difcourl'c  he  commended  the  Rcmijb  Clergy  for  their  Angle 
life,  and  is  himfelf  fo  ; and  did  at  the  fame  time  vilify  and  rail  at  the  Eng- 
lijh  Clergy  for  marrying ; faying,  it  was  better  for  a Clcgyman  to  be  oelt 
than  to  marry  ; and  that  the  Calvinijls  in  France  were  lecherous  fellows, 
and  could  fcarce  be  two  years  a Prieft  without  a wife.  About  the  time, 
and  after  the  E left  ion  of  Sir  John  Knight  to  this  Parliament,  Mr.  ThomO- 
fon  faid,  he  was  uot  fit  to  be' befit  ved,  and  as  bad  as  any  Fanarick.  He 
further  faid  in  the  Pulpit  at  St.  Thomas’s,  that  after  excommunication  by 
the  Bifliop,  without  abfolution  horn  rhe  Spiritual  Court,  fuch  a one  was 
finely  damned  ; and  he  would  pawn  his  Soul  for  the  truth  of  it. 

Evidence  ended;  Mr.  Thompfon,  after  the  Evidence  given  hv  every  par- 
ticular Perfon,  Face  to  Face,’  was  a&cd  to  every  one,  if  he  had  anyquef- 
tions  toalk  before  they  called  another?  Who  anfwer’d,  he  lliouid’  not 
fay  any  thing  at  prefent.  When  the  VVitnefl'es  b<  fore-mentioned 
were  all  examined,  Mr.  Thompfm  being  defired  to  make  his  defence, 
and  declare  whether  he  were  guilty  of  tiie  matters  laid  to  his  charge, 
did  for  the  greateft  part  confds  words  fpoken  to  that  eftVdl ; and  in 
other  things  endeavoured  to  turn  the  wosus  with  more  favour  towards 

him- 
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himfelf ; but  the  witnefies  being  of  great  credit,  and  many  more 
being  ready  to  have  made  good  the  fame  things,  the  Committee  looked 
upon  the  bufincls  to  be  of  a high  nature,  and  therefore  ordered  the  matter 
to  be  reported  fpecially ; leaving  it  to  the  wifdotn  of  the  Houfe. 

The  Reflation  of  the  Houfe  of  Commons,  upon  the  faid  Report. 

Ref  hied,  Nemine  cortradieente , 

'T'  HAT  Richard  Tbompf  n.  Clerk,  hath  publickly  defamed  his  facred 
1 Majefly,  preached  Sedition,  vilified  • the  Reformation,  promoted 
Popery,  by  afierttng  Popilh  Principles,  decrying  the  Popilh  Plot,  and 
turning  the  fame  upon  the  Protcftants  ; and  endeavoured  to  fubvert  the 
Liberty  and  Property  of  the  SubjeS,  and  the  Rights  and  Privileges  of 
Parliaments  ; and  that  he  is  a lea  ad  a 1 and  reproach  u>  his  fuu&ion. 


And  that  the  J, hid  Richard  Thompfon,  bt  impeached  upon  the  faid  Report 
and  Reflation  of  the  Houfe . And  a Committee  is  appointed  to  prepare  the 
faid  Impeachment,  and  to  receive  further  infractions  againft  him  ; and  to  fend 
for  Perfns,  Papers,  and  Records. 

Mercuric , 5 die  Janitor ii,  1680, 

A Petition  of  Richard  Thompfon,  Clerk,  in  cuftody  cf  the  Serjeant  at 
Anns  attending  this  Houfe,  was  read. 

OrtLred,  That  the  laid  Serjeant  at  Arms  be  im powered  to  receive  fuf- 
ficient  fecuritv,  for  the  forth-coming  of  the  faid  Richard  Thompfon,  to 
anfwer  to  the  Impeachment  agair.il  him. 

fan.  10.  t6So.  The  Houfe  was  prorogued,  which  put  an  end  to  the 
intended  Impeachment. 


XXXVI,  The  Great  Cafe  of  Monopolies,  between  the  Eaft-India  Company,  Plaintiffs,  and 
Tho.  Sandys,  Defendant : Whether  their  Patent  for  Trading  to  the  Eaft-lndies , exclusive  of 
all  others,  is  good?  35  Car.  II.  1683. 

THE  Eaji-India  Company  having  a Patent  granted  them  of  the  foie  Chriftian  countries,  there  mulb  be  fome  means  provided  by  the  Law, 
Trade  to  the  Eaft-lndhs  cxclufivc  of  all  others,  commenced  a fuit  whereby  the  King  may  have  a power  to  preferve  it  : and  there  is  nothing 

agamft  Mr.  Sandys  for  trading  thither  without  licence  ; in  which  cafe,  more  dangerous  to  the  right  Religion,  than  for  the  ProfclTors  of  that  Re- 

the  following  Arguments  were  made,  viz.  ligion  to  have  commerce  with  Pagans  5 wc  read  how  the  Children  of  Ifracl 

were  perverted  from  the  true  Religion,  by  convcrfe  with  the  Nations  round 
Mr.  Holt  * (afterwards  Lord  Chief  J u fl  ice)  his  Argument.  about  them,  in  the  book  of  Judges. 

And  Grotius  de  belto  & pace.  Lib.  2.  Chap.  15.  Parag.  11.  fays.  Coven - 
The  Governor  and  Company  of  Merchants  of  London,  trading  to  the  dum  tjl  enim  ne  nimia  commixturatio  eontagium  adferat  infirmis,  quamsbrem 

Eafl- Indies , again (1  'Thomas  Sandy,  de  Term.  Mich.  35  Carols  ids,  Rs.  “tile  erit , Seder  dijiingui fieut  Ifraelitm feorjim  ah  Agypt.it  kahharu-.t. 

Rot.  1 26.  The  Government  is  to  take  care  that  there  is  not  ait  infection,  by  cor- 

refpondcncc  with  Infidels  ; my  Lord,  ’tis  not  to  be  doubted  but  that  the 

TH  E Defendant  eptres  and  prays  Oyer  of  the  Letters  Patent,  which  Xing  is  to  have  a care  of  the  Chriftian  Religion.  In  old  times  of  Popery, 

arc  fet  forth,  as  wc  have  declared  and  pleaded.  Bratton , Lib.  2.  Ch.  24.  the  King  of  England,  fays  he,  is  Dei  Minifn  Lf 

To  this  Pica  the  Plaintiffs  have  demurred.  Mv  Lord,  I do  conceive  Pita<ius  : & 5.  eh.  Bract  on.  Jus  publicum  tjl  rued  adStatnm. 

the  general  queftion  in  this  cafe,  will  be  this,  Whether  or  noun  ad  ion  This  is  looked  upon  to  be  part  ot  the  Jus  publicum,  the  care  of  Reli- 
lics  by  the  Company  upon  this  Charter ; for  that  the  Defendant  not  be-  g‘on  and  facrcd  things,  and  the  propagation  thereof;  why  then,  my 
inc;  a member  of  the  Company,  has  traded  into  the  Eaf -Indies  without  li-  Lord,  if  this  be  true,  then  ‘tis  lawful  lor  the  Kmg  ro  take  care  and  ulc 
cence  of  the  Company  ? My  Lord,  I think  then:  may  he  two  qudtious  l,is  Royal  Authority,  to  prevent  all  his  fubjedts  from  being  perverted, 
made  in  this  cafe,  firft,  Whether  or  no  this  Grant  o:  the  King  to  the  Com-  My  Lord,  I think  ’tis  plain  by  theW  rit  of  Ar  F.xcst  Regtsurs,  that  fays 
pany,  to  have  the  folc  trade  to  the  Indies,  cxclufivc  of  all  others  his  Sub-  the  King  may  prohibit  any  pvrfon  liom  going  beyond  Sea.  Why?  For 
jetfs,  whether  that  be  a good  Grant?  Secondly,  Suppofing  it  to  be  a good  the  defence  of  the  Realm;  that  is  a l.ifficicnt  rcafon,  it  is  not  in  the 
Grant,  yet  whether  or  no  it  docs  reft  fuch  an  intereft,  liberty  or  Iran-  power  of  the  party  tolitigatc  it  with  the  King,  but  lie  muff  fubmit.  Now 
chife  in  the  Company,  that  an  action  may  be  brought  and  maintained  by  always  Religion  is  firft  to  be  regarded ; f< comity,  1 ha  defence  of  the  King- 
them  againft  anv  perfon  trading  to  the  Eaf -Indus ; who  is  no:  qualified  dom  ; and  thirdly,  The  Trade  thereof.  Now,  my  Lord,  the  fubjc&s  of  a 
by  this  Charter  ? My  Lord,  for  the  firft,  I do  humbly  conceive  that  this  Chriftian  Prince  going  to  trade  with  In  ft  dels,  being  in  their  company. 
Charter  granted  to  the  Company  to  have  the  foie  trade  to  the  Indies  ex-  that  may  be  dangerous  to  the  State  and  Religion  ; (o  that  it  muff  neccf- 
dulive  of  all  others  is  a good  Grant;  and,  My  Lord,  1 fliall  endeavour  to  farily  be  in  the  power  of  tile  King  to  contioul  it.  Hob.  217.  Cout  teen's 
make  it  appear  to  be  a good  Grant,  from  ihele  confiJcrations  : Firft,  My  cafe,  it  was  adjudged  that. an  Information  did  lie  at  the  Common  Law, 
Lord,  from  the  confideration  of  the  perfons  that  are  to  be  traded  withal,  before  any  Statute,  againft  any  perfons  that  ttould  tranfport  Coin,  be- 
and  they  arc  infidels,  and  not  Cbnftians.  Secondly,  My  Lord,  from  the  caufe  ’tis  againft  the  Policy  and  State  of  Government  that  money  lltould 
confideration  of  Foreign  Trade  itfclf,  how  and  in  what  nature  by  Law,  it  he  tranfporred  ; now  if  it  be  againft  tiic  Policy  of  State  to  trade  with  Infi- 
may  be  reftrained  by  the  King’s  Royal  Power.  And  in  the  third  place,  dels,  by  the fame  rcafon  that  ought  to  be  reftrain  d.  In  the  next  place, 
confider  the  circumftaitccs  and  particulars  of  this  Gram  made  to  the  Com-  I will  confider  foreign  trade,  and  whether  the  fuhjcfls  of  England  have 

pany  in  this  cafe.  right  to  fuch  a foreign  trade,  that  they  can  ad  libitum  trade  without  any 

My  Lord,  for  the  firft,  that  docs  relate  to  the  perfons  to  l>e  traded  with,  eontroul  ; and  1 conceive  they  have  not. 
they  being  Infidels  and  not  Chriftians;  I do  conceive  that  by  the  law  of  Hrjl,  My  Lord,  I conceive  that  the  liberty  and  right  ofa  foreign  trade, 
the  land,  no  fubjeft  of  England  can  trade  with  Infidels,  without  licence  depends  upon  agreement  and  contract  with  foreign  Princes,  in  v.hofo 
from  the  King  ; or  at  lea  ft  it  is  in  the  power  of  the  King  to  prohibit  it,  country  the  trade  is  ; and  if  fo  be  it  do  depend  upon  agreement  and  amity 
and  for  this  very  renfon,  bccaufc  Infidels  are  by  the  Law  taken  notice  of,  with  the  Prince  ; then  have  not  the  fubjeAs  of  England  fuch  an  uncon - 
and  the  Law  hath  adjudged  them  to  be  perpetual  enemies ; the  Law  hath  troulablc  right  of  trading,  bccaufc  it  depends  upon  the  accidents  of  Peace 
fet  a mark  upon  them,  and  they  arc  ufed  as  all  other  enemies  are.  And  aml  War;  which,  if  there  were  fuch  a right,  it  could  not.  30.fi.  Adag- 
io, 7 Ref.  17.  6.  the  exp  tela  words  of  my  Lord  Coke  are  in  Calvin’s  cafe ; na  Chart  a,  omhts  Mercntores , nifi  publice  antra  prohibit!  fu/rur.t,  hobiant 
fays  he,  Infidels  are  perpetual  enemies.  Reg.  282.  That  fots  forth  the  falviemiA  fecurum  conduffum  exire  de  Anglia  hf  venire  in  Anrtiam,  tnorari 
Writ  of  Protc&ion,  that  was  given  to  the  Prior  and  Brothers  of  the  & ire  per  Artgl  am  prater quam  in  tempore  gum  a.  Then  he  goes  on  fur- 
Hofpital  of  St.  John  at  JerufaUpt,  that  it  was  ufed  for  the  defence  of  the  ther*  if  there  happen  to  be  War  with  a foreign  Prince,  and  the  Kingdom 
Church,  contra  Chrijli  itf  omnium  ChrijUanorum  inimical,  12  II.  VIII.  4.  England,  and  the  Merchants  of  that  Country1  be  found  in  England-, 
If  a man  do  beat  a man  outlawed,  a Traitor,  or  a Pagan,  and  they  bring  thisfhews  that  War  is  an  interruption  of  thcCommerce  n.H.V II.  ch.  6. 
an  aftion,  he  may  plead  his  being  a Pagan  ; and  in  abatement  of  hit  mY  Lord,  that  Statute  recites,  that  the  Merchants- Adventurers  inha- 
aiSiiort  : I mention  this,  my  Lord,  to  foew  what  opinion  the  Law  has  of  bitin§  within  the  qity  of  London,  and  divers  parts  of  England,  had  free 
thefc  people,  judging  of  them  to  bcencmies  as  they  are  Infidels;  and  for  paffage,  Lde.  into  divers  parts  of  Spain  and  other  places,  that  were  in 
that  rcafon  has  excluded  them  from  the  benefit  of  the  Law,  and  the  com-  league  and  amity  with  our  Kingdom  and  Sovereign  ; fo  that  it  appears 
mon  Juftice  the  Nation  affords:  and  from  that  it  may  be  inferred,  tbat  I vague  and  amity  is  the  foundation  oi  Commerce, 
that  fince  the  Law  hath  excluded  them  from  common  Juftice,  Selden,  in  his  Afore  claufum,  lays,  the  rights  of  trades  are  founded  on 
Purely  the  Law  will  notallow  an  ir.ccrcourfe  or  intimate  correfpond-  the  covenants  of  Princes  ; What  is  the  reaian?  Left  the  manners  and  roo- 

ence  with  fuch  perfons  to  the  fubjecls  of  England.  And,  my  Lord,  rals  of  the  people  (hpuld  be  corrupted  by  the  exampleof  foreign  Nations, 

this  is  grounded  upon  the  care  that  the  Government  hath,  or  ought  to  My  Lord,  2 Rolls  Abr.  214.  mentions  the  Par]iomcnt-roil  of  i II.  V. 
have,  by  the  conftitution  of  theGovernment  itfelf,  of  the  Chriftian  Rc-  wherein  it  is  faid,  that  the  Commons  did  petition  the  King  that  the  Mcr- 
ligion,  which  1 conceive  is  the  main  end  of  Government.  The  profcCion  chants  of  England,  paying  their  cultoms  and  other  duties,  might  have  11- 
and  preservation  of  Chriftianity  is  of  fo  high  a nature,  that  of  itfelf  it  fu-  berty  10  «pwt  their  goods  to  any  place  or  country,  notwithilanding  any 

perftdes  all  Law  : if  any  Law  be  made  againft  any  point  of  the  Chriftian  proclamation  to  the  contrary  : and  the  King  fays  he  will  be  advifed,  lie 

Religion,  that  Law  is  ipfo faclo  void.  Whv  ? Bccaufc  it  is  made  a^inft  would  advife  with  his  Council.  My  Lord,  from  that  time  to  this  it 

the  prime  and  original  end  of  Government.  If  the  King  conquer  a appears  that  there  was  no  complaint  of  the  King's  proclamation  as 

Chriftian  Country,  their  Law  continues  till  it  be  altered  by  the  King;  illegal,  that  did  prohibit  their  trade ; but  they  only  pray  th.it  he  would 
but  if  lie  conquers  a Pagan  country,  the  Law  calcs  ipfo  facto  to  be  Law  ; make.an  alteration  of  the  Law.  But  tnerc  were  lev  eral  proclamation*  at 

for  the  Law  of  Infidels  is  contrary  and  repugnant  to  the  Chriftian  Reli-  tbat  I'mc  to  terrain  the  lubjcA  from  trading  with  foreigners  (therefore 

gion.  Why  then,  if  the  Chriftian  Religion  have  the  prevalence  in  they  defire  he  would  content  they  might  trade!;  but  tile  King  in  that 

" The  Six  following  Arguments  In  this  Great  Cafe,  were  copied  from  the  MSS.  of  Samv-l  Pepsi,  Efq.  (Secretary  to  the  Admiralty)  in  Coll.-ve,  Cnmbr'.dte. 

Thefe  Arpumcnt*  are  of  great  concern  to  the  Publick  in  general,  and  to  every  individual  Man  in  this  Kingdom,  cit  her  immediately  or  hy  i.eni:  qnence*,  Once  Trade  1 ■ n c 
Life  ofa  Nation  ; and  mart  be  of  great  ferrice  to  the  I'rofcflbri  of  the  Law,  tolhew  on  what  grounds  apd  rcafona  the  Cafe  wr.»  adji:dforf.  fo..t  the  frccredihgs  on  tl.c 
«»ao  h'arnmte,  in  Slate  Triah,  Vof.IV.  P.  769.  having  been  found  ufcful  to  the  gentlemen  of  the  Law,  is  the  rcafon  why  thefe  Argumcnn,  (Uio‘  net  to  properly  a Trial) 
fpoke  by  fome  of  the  greateft  Men  that  ever  appeared  at  the  Bar,  are  here  inferted. 

The  Arguments  of  Holt,  Tretj,  Finch,  Pollexfcn,  and  Sawyer,  arc  very  briefly  abridged  in  Skinner’s  Reports.  But  the  Arguments  os  Mr.  IFUliana,  and  the  Lord  Chief 
JufUcc  Jeffcriri,  are  not  mentioned  there. 

4 C(f 
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c=fe  did  think  fit  to  part  with  his  power,  but  gives  the  ufual  anfwerinfuch 
eafes.  My  Lord,  in  the  next  place  it  is  neccflary  for  the  King  to  have 
power  to  rcftrain  a foreign  trade ; bscanfe  a foreign  trade,  as  the  cafe  may 
he,  may  be  very  inconvenient  and  mifehievous:  for  ’tis  well  known,  that 
if  fo  be  the  importation  of  foreign  Commodities  do  exceed  the  exportation 
nfdomeftic,  that  trade  is  rather  a grievance  than  a benefit  j fo  ’tis  .find, 
2 Ujl.  325.  and,  my  Lord,  there  has  been  fufficrent  appearance  of  this 
matter  of  late  days. 

My  Lord,  the  importation  of  Irijb  cattle,  by  the  18th  of  this  King, 
tbap  2.  was  declared  to  be  a nuifancc.  So  the  29th  of  King  Charles  I.  the 
importation  of  French  Commodities:  why  this,  my  Lord,  is  declared,  the 
Statute  does  not  enact  it,  but  declares  it  to  be  in  it/clfa  common  nuifancc : 
why  now,  if  fo  be  a trade  come  to  be  2 nuifancc,  that  it  is  rather  hurtful 
than  advantageous;  the  King,  by  virtue  of  his  prerogative,  is  to  defend  the 
Nation,  and  protect  his  Subjects  from  thefe  evils;  he  has  a power  to  rcftrain 
theft  evils,  efpecially  when  we  have  the  judgment  of  the  Parliament,  by 
whom  thefe  things  have  been  declared  to  be  r.uifances,  10  Rtp.  141.  In  the 
cafe  of  the  Ifle  of  Ely,  the  firft  Statute  that  was  made  concerning  Sewers, 
was  in  Ft.  Vi's  time  ; there  was  a queftion,  that  fince  there  was  a thing 
lb  neccflary  as  the  taking  care  of  the  Inundation  with  remedy  there  before 
auv  Statute,  fays  the  book,  the  King  by  his  prerogative,  as  the  Fountain 
ofjuftice,  might  take  care  of  it,  though  there  was  no  Statute  then.  My 
Lord,  when  foreign  commodities  come  to  be  an  annoyance  to  the  people, 
the  Law  muft  be  defective,  if  the  King  had  not  a power  to  rcftrain  them. 
Hut  in  this  cafe  here  ’tis  only  a regulation  of  Trade,  a grant  of  it  to  the 
Company ; and  ’tis  only  fpcctfied  how  they  lhall  manage  that  Trade,  to  the 
intent  all  people  might  trade  under  the  Government  as  they  ought  to  do  : 
and  1 think,  my  Lord,  it  is  well  known,  that  if  this  Company  had  not 
fettled  and  cftsblifhcd  a Trade  in  the  Indies*  Mr.  Syndic,  nor  none  of  thefe 
Gentlemen  could  have  had  an  opportunity  to  do  it.  And  if  they  have  li- 
berty to  interfere  with  the  Company,  they  would  ruin  the  Company,  and 
they  themftlvcs  could  not  trade;  bull  know  what  objections  wil  1 be  made 
againft  me,  even  by  the  Defendants  Plea.  My  Lord,  that  18  E.  III. 
cb . 3.  to-wit,  that  the  Sea  (hall  be  open  to  all  Merchants  to  part  with  their 
Merchandize  where  they  pleafe ; which,  with  fubmiffion  to  your  Lurdfnips, 
cannot  be  taken  fo  univerfally  as  they  themfclves  would  have  it.  For  if 
you  will  t ike  the  words  to  be  fo  large,  without  any  manner  of  rcftiainc, 
you  will  make  this  Statute  to  give  liberty  of  trade  to  the  King’s  enemies, 
for  they  are  Merchants.  But,  my  Lord,  the  next  anfwcr  I give  to  it  is 
this  ; 1 conceive  the  true  meaning  of  the  Statute  is,  that  the  Sea  fbould  be 
open  without  paying  any  extraordinary  duties  but  what  might  juftly  be  im- 
pofed  : that  is,  that  none  fbould  pay  any  duty  or  cuftom  for  Navigation, 
but  only  the  due  cuftom.  that  is,  when  they  come  into  Port.  And  fo  I 
muft  compare  that  Statute  with  Magna  Chert  a*  30  cb.  omnes  Mereatores  ni/t 
public}  autea  prohibits  fuerint , lubtmtjalvum  id  f centum  conduit  um  cxirede  An- 
glia id  venire  in  Angliam , lie.  fine  ttialii  tilnetis ; fo  that  they  have  liberty  al- 
lowed in  this  cafe  to  trade  without  unlawful  exactions.  But,  my  Lord, 
in  the  third  place,  fuppofmg  this  Statute  to  be  taken  as  general,  as  I know 
the  other  lidc  endeavours  it  mould,  yet  it  cannot  extend  to  this  cafe  -,  for  1 
think  they  can  hardly  make  it  out,  that  at  that  time  iherc  was  any  trade 
drove  with  Infidels,  but  the  trade  was  drove  with  Chriflrans  : why  now,  if 
there  was  not  fuch  a trade  had  at  the  making  of  that  Statute,  wc  muft  not 
extend  the  Law  to  this  cafe,  which  differs  from  the  reafon  of  trade-in  other 
cafes.  That  there  was  none,  1 think  appears  plainly  by  Hiftory ; Holling- 
JheiTs  Hiftory  of  England , 163.  whereas,  fays  he,  in  times  paft,  the  chief 
trade  was  in’ Holland*  Portugal*  idc.  now,  (ays  he,  men  not  . being  content 
with  thofe  journeys,  they  have  fought  out  the  Eajl  and  IVrJl- Indies*  and 
have  made  now  and  then  fufpicious  Voyages.  And  it  appears  by  the  Sta- 
tute of  H.  VII.  that  I mentioned  before,  that  the  ancient  trade  of  England 
confifted  with  near  Countries,  and  fo  the  trade  was  at  the  time  of  the  mak- 
ing of  this  Statute. 

My  Lord,  I do  obferve  as  to  the  Calc  I reported  before,  when  the  Com- 
mons did  petition  the  King,  that  they  might  have  liberty  to  trade  notwith- 
it2ndingany  proclamation.  Rolls  Air.  2ix.  they  were  not  of  an  opinion  at 
thgt  time,  that  this  Statute  did  extend  to  Merchants,  to  give  them  liberty 
to  trade  every  where  at  their  will  and  plcafiire ; if  they  had,  they  would 
have  infilled  upon  it,  and  urged  it  to  the  King,  that  whereas  there  was  a 
Statute  gave  them  free  liberty,  therefore  defire  the  law  might  be  obferved  : 
but  they  Jo  not  deny,  no,  they  tacitly  acknowledge  the  King  had  fuch  a 
power. 

My  Lord,  it  does  appear  what  the  ancient  trade  of  England  was  by  the 
Cuiloms  ; for  at  ihe  Common  Law  there  was  no  Cuftom  but  in  three  things. 
Wool,  WoolfclJ  and  Leather;  thefe  arc  the  Cufioras  chat  were  due  to  the 
King  by  Common  Law:  indeed,  there  was  foreign  Cuftom.  but  that  was 
for  a foreign  commodity,  and  was  prize;  Dyer  165.  2 Infl.  52,  id  43. 
Davies*  Rep.  S. 

Now,  my  Lord,  if  fo  he  the  trade  of  the  Nation  had  confifted  of  other 
commodities,  it  may  be  fuppofed,  there  would  have  been  cuftom  paid  for 
them  afterwards  ; in  Ed  Ill’s  time,  when  new  Trades  were  introduced,  we 
find  Acb  of  Parliament  made  lor  railing  new  Cuftom ; therefore  fincc  no 
Cuftom  was  paid,  but  thel'c  ancient  Cufloms,  we  may  fuppofethe  trade  of 
the  Nation  moftly  confifted  of  thofe  commodities.  Fitzhtrbrt*  tint.  Br.  85. 
Dyer  165.  Merchants  as  well  as  others  may  be  prohibited  from  going  out 
otthc  land,  or  any  pet  Ton  whatfoever ; and  'Davies*  Rep,  fit.  9.  b.  gives  one 
tea  Ton  why  the  King  did  permit  the  Merchants  to  trade,  when  it  was  in  his 
power  by  Writ  of  Ne  exeat  Regr.um,  ora  proclamation,  to  put  a ftopto  them. 

My  l.crd,  in  many  cafes,  when  the  doing  of  an  Adi  may  be  to  the  pub- 
lic detriment,  the  King  hath  power  to  rcftrain  it,  and  it  cannot  be  done 
without  the  King’s  licence:  Ci.  Litt.fel.  5.  a SubjetSl  can’t  build  a Caftle 
or  other  Fcrtrefs  defenlible,  without  licence  of  the  King;  why?  becaufe 
it  may  lie  dangerous.  Why  then  ftiould  a Subject  trade  with  an  Infidel 
Country,  without  licence  from  the  King  ? for  by  trading  with  Infidels  they 
indanger  their  Religion.  AnJ  therefore,  as  it  requires  licence  to  build  a 
Caftle,  tho'  a nlan  ocherwife  might  lawfully  do  it  upon  his  own  ground  ; 
fo  for  the  fame  reafon  does  it  to  trade  with  Infidels,  9 Rep.  87.  b.  2 Ittjl.  19a! 
A mun  cannot  inclofe  his  ground  to  make  a Park  without  licence  of  tire 
King;  in  that  cafe  he  takes  nothing  from  any  body,  but  fuch  inclofingand 
turning  profitable  ground  into  a place  cf  pleaforc,  may  be  of  public  confe- 
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quence,  and  therefore  cannot  be  done  without  the  King’s  licence, 
1 1 Ft.  VII.  23.  If  two  men  play  at  fword  and  buckler,  and  one  kill  the 
other,  that  is  felony ; but  if  they  play  with  licence  of  the  King,  that  is  not 
felony ; fo  that  the  King  hath  power  to  prohibit,  and  by  his  command 
make  that  unlawful,  that  otherwife  would  be  lawful.  For  the  King  may 
command  a man,  by  his  Writ,  to  ftay  in  the  Kingdom,  and  if  he  go  contrary 
to  the  King’s  Writ  or  Proclamation,  in  that  cafe  the  King  may  feize  all  his 
Lands  for  the  contempt,  as  in  the  cafe  of  Sir  Francis  IngUfield:  fo  that  as 
the  King  may  govern  the  trade  of  the  Nation  in  regard  it  may  be  mifehie- 
vous, the  King  may  hinder  it,  when  it  will  be  apparently  mifehievous. 

In  the  third  place,  Hhall  confide?  the  Grant;  and  the  Gram  hath  thefe 
things  in  it : ’Tis  a Grant  to  a Company,  that  they  and  their  children  (hall 
trade  to  the  Indies * notwiihftanding  any  ftatute  or  diverfity  of  Faith  or  Re- 
ligion ; and  that  they  (hould  have  the  foie  commerce  and  trade  there.  There 
is  a prohibition  to  any  of  the  King’s  fubjeeb  to  trade  there  without  licence. 
Now,  my  Lord,  this  Grant  I take  to  be  good  ; for,  my  Lord,  tho’  it  may 
not  in  itfelf  be  lawful  without  the  King’s  licence,  yet  it  is  in  the  power  of 
the  King  to  make  it  fo.  And  for  this  reafon  can  the  King  make  an  alien  a 
denizen. 

The  reafon  of  the  Law,  why  an  Alien  is  uncapable  to  purchafe  lands 
here,  is  becaufe ’tis  againft  the  policy  of  the  Land  for  to  foffer  a Foreigner 
to  come  into  England , and  enrich  himfelf  with  ihe  lands  and  goods  of  the 
Kingdom,  yet  the  King  may  cure  this  incapacity  ; but  notwiihftanding  he 
be  made  a Denizen,  yet  does  he  remain  an  Alien  (fill,  and  fubjedt  to  that 
Prince  from  whence  be  came  ; Dyer,  3 cb.  B.  So  that  notwithftanding  it 
may  he  dangerous  for  an  Alien  to  have  land,  yet  the  King  is  entrufted  with 
it,  and  he  may  give  this  Alien  liberty  to  purchafe  land. 

My  Lord,  it  is.  as  I have  obferved,  unlawful  to  tranfport  the  Coin  of 
England ; yet  the  King  may  give  leave  to  tranfport  Coin,  as  there  is  a pre- 
cedent 5 Car.  I.  of  a licence  to  tranfport  10,000/.  So,  my  Lord,  for  the 
trading  with  Infidels,  tho’  in  itfelf  it’s  againft  the  policy  of  the  Govern- 
ment ; that  is,  for  the  fobje&  to  have  an  uncontroulable  liberty  to  trade  at 
their  plcafurc;  yet  the  King,  who  is  entrufted  with  the  adminiftneion  of 
the  Government,  may  give  authority  to  do  it.  And  there  is  a great  deal  of 
difference  between  trading  in  a Company,  and  trading  out  of  a Company  : 
if  they  trade  in  a Company,  they  trade  under  the  Government  of  England-* 
if  they  trade  out  of  a Company,  then  they  trade  out  of  the  Government  of 
England,  and  out  of  its  proteflion.  ThisCompany  is  incorporated  and  made 
to  have  the  Government  of  this  trade;  they  being  Chriflians,  no  queftion, 
are  to  take  care  of  the  Chriftian  Religion  ; and  to  take  care  that  their  A- 
gents  and  Fadfors  that  trade  under  this  conftitution,  keep  up  to  that  Reli- 
gion they  profefs  ; but  certainly  it  is  quite  another  thing  when  people  trade 
of  their  own  head ; there  they  converfe  only  with  Infidels,  they  cannot  have 
Divine  Offices. 


My  Lord,  it  has  been  objefled  ; Ob,  but  fay  they,  if  the  King  give  a li- 
cence to  fome,  tho’  they  cannot  do  it  without  the  King's  licence,  yet  the 
King  having  difpenfed  with  this  Law,  this  difpenfation  lhall  have  an  uni- 
vcrfal  influence,  and  give  licence  toothers. 

My  Lord,,  it  fee  ms  to  me  a very  ftrange  inference ; they  acknowledge, 
that  make  this  objr&ion,  that  without  the  King’s  licence,  beyond  what  it 
is,  where  the  King  hath  qualified  his  Grant  folely  to  the  Company  and 
their  Faftors,  they  would  have  it  extend  to  all  the  people  of  England.  I 
think  ’1  is  the  firft  time  that  ever  the  King’s  licence,  or  authority  that  he 
gives,  fbould  be  extended  beyond  itfelf.  But,  my  Lord,  tire  great  objec- 
tion will  be,  that  this  is  a Monopoly,  and  therefore  the  Grant  is  void  in 
Law  ; with  fubmiffion,  I think  it  is  none;  and  I hope  I have  (aid  fomething 
already  to  prove  it  to  be  none,  and  it  docs  not  come  within  the  definition  of 
a Monopoly,  3 Infiit.  1 Sr.  A Monopoly  is  an  inftitution  or  allowance  of 
tire  King,  by  his  Grant,  Commiffion  or  otherwife,  to  any  perion  or  perfons, 
bodies  politick  or  corporate,  of  or  for  the  foie  buying,  felling,  making, 
working  or  ufing  of  any  thing ; whereby  any  perfon  or  perfons,  bodies  po- 
litic or  corporate,  are  fought  to  be  reftrained  of  any  freedom  or  liberty  that 
they  had  before,  or  hindered  in  their  lawful  trade  : reftrained  of  the  freedom 
chev  had  before,  that  I think  they  cannot  make  out,  that  they  ever  had  any 
fuch  freedom.  They  cannot  make  out  that  they  were  in  pofleffion  of  this 
trade  before,  therefore  this  Charter  docs  not  retrain  them  of  any  freedom 
they  had ; then  fay  they,  it  hinders  others  lawful  trade. 

My  Lord,  I have  made  it  appear,  that  the  trading  with  Infidels  without 
licence  of  the  King  is  not  a lawful  trade.  But  to  go  further,  tho’  the  proof 
lies  on  their  fide,  they  having  the  affirmation  ; yet  I hope  to  give  fuch  evi- 
dence, as  is  even  as  much  as  can  be  expefted  in  any  cafe.  In  the  43d  of 
Queen  Elizabeth , a Parliament  was  fitting  at  IVeJIminJler , and  at  that  very 
time  there  was  a Charter  granted  to  this  Company  ; and  a Charter  that  had 
thefe  very  words,  of  having  the  foie  trade  cxclufive  of  others ; and  there  had 
been  another  Charter  granted  before  of  having  the  foie  trade,  27th  of  the 
Queen.  Now  in  this  Parliament,  43d  of  the  faid  Queen,  the  Parliament 
fell  very  vigoroufly  againft  Monopolies,  and  brought  in  a great  catalogue  of 
them.  But,  my  Lord,  I do  obferve,  that  in  all  the  catalogue,  and  in  all 
the  debates  of  Parliament  at  that  time,  there’s  not  one  word  mentioned  of 
the  Eajl-Indta  Company’s  Charter,  neither  of  the  Charter  of  the  27th  of 
the  Queen,  nor  of  the  Charter  of  that  very  Parliament;  nay,  there  is  not 


Monopolies,  and  the  full  debate  of  them  ; but  as  for  any  Charters  of  Cor- 
poranons,  tho’  there  were  many  at  that  time,  there  is  not  the  leaftcomplaint. 

My  Lord,  between  the  43d  of  the  Queen,  and  the  20th  of  King  James,  is 
about  twenty-three  years;  in  the  43d  of  the  Queen,  the  difeourfe  ot  Mono- 
polies firft  began  in  Parliament ; and  they  were  confidcring,  it  may  be  fop- 
pofed,  all  this  time,  how  to  fettle  the  matter  of  Monopolies,  and  to  declare 
what  were  Monopolies.  And  after  all  this  long  confutation,  and  fo  great 
an  agitation  as  it  had,  they  came  to  make  the  Statute  of  21  Jac.  which  feems 
to  be  a fettling  and  bounding  the  prerogative  of  the  Crown,  and  right  of  the 
fubjeet;  it  does  condemn  Monopolies,  and  has  thefe  words,  all  Monopo- 
lies, and  all  Commiffions  for  the  foie  buying,  idc.  or  ufing  of  any  thing  with- 
in the  King  s Dominions,  why  that  is  condemned.  But,  my  Lord,“it  Joes 
appear  that  the  Parliament  were  fo  far  from  condemning  the  Charter  of  this 
Company,  or  the  Charter  of  any  other  Company,  that  there  is  an  exprefs 

provtfo 
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provifo  that  the  Statute  of  Monopolies  Ihould  not  extend  to  any  Company 
for  the  ordering  or  managing  of  trade,  tho'  1 think  the  words  of  the  Statute 
did  not  reach  this  cafe,  yet  they  were  lb  careful,  that  they  would  have  a 
provifo  to  lave  this  and  all-other  Companies.  And,  my  Lord,  there  is  a 
Statute,  3 Jac.  cap.  fa.  by  the  preamble  of  which  Statute  it  appears  that 
die  King  had  granted  a Charter  to  divers  Merchants  to  be  aCompany,  and 
to  have  the  foie  trade  into  Spain  and  Portugal,  excluding  all  others  that 
were  not  members.  The  Statute  recites  the  mifehief  of  liberty  to  ail  the 
King's fubjects  to  trade  there:  1 obferve,  the  Parliament  did  not  condemn 
the  Charter  to  be  unlawful,  but  took  it  to  be  good,  and  that  nothing lefs 
than  an  Ad  of  Parliament  could  reftore  the  liberty  of  trade  to  the  l'ubjects 
againft  the  Charter  ; for  they  do  fay,  notwithstanding  the  Charter  had 
given  the  foie  right  of  trade  to  the  Company,  yet  it  ihould  be  lawful  for 
all  people  to  trade  there,  notwithftanding  that  Charter.  Now,  my  Lord, 
Ido  think  that  praftiec  and  ufage  is  a great  evidence  of  the  Law  : 1 lhall 
lhew  your  Lor-tlhip  fonie  precedents  of  fome  Charters,  that  have  been 
granted  to  perfons  of  a foie  trade  exduiivc  of  others.  6 Pei.  26  Elis.  (he 
granted  to  Abraham  Gilbert  and  his  alTociatcs  the  foie  trade  to  China , 
prohibiting  others.  6 March,  27  Elia,  there  is  a Patent  to  Sir  Waiter  Ra- 
leigh to  diicover  new  Countries  that  were  heathenifh  and  under  Infidels. 

1 1 Sept.  23  of  her  Reign,  there  was  a Patent  to  divers  Turley- Merchants 
to  have  the  foie  trade  to  Turley,  excluding  all  others,  ijl  of  'fan.  34th 
of  the  Queen,  a Charter  granted  to  the  Tar^ey-Company.'  5 July,  27th  of 
the  Queen,  there  were  Letters  Patents  granted  to  certain  Noblemen  and 
Gentlemen  to  trade  into  Bat  bar  j,  and  chat  during  twelve  years  none 
ihould  trade  there,  but  they,  their  Agents  and  Afligus,  30  Eiiz.  a Pa- 
tent made  to  the  Merchants  of  Exeter  to  have  the  foie  trade  to  Rivers  of 
in  Guinea  ; 3 ;th  of  the  Queen,  another  Patent 
to  Gregory  and  Pope,  to  have  the  foie  trade  to  Guinea.  My  Lord,  all  thefe 
i have  now  quoted,  I have  caufcd  to  be  examined  on  the  Rolls,  and  arc  to 
be  found  there.  2.  Brownlow,  296.  there  it  was  held  by  my  Lord  Cole , 
that  no  fubicet  ought  to  trade  to  an  Infidel  Country  without  licence  of 
the  King,  for  fear  of  being  perverted  from  the  Chriftian  Religion  ; this 
my  Lord  Coke  fays,  and  he  fays  he  had  feen  an  ancient  precedent  of  a li- 
cence. More  fa; 5,  Darcy  and  Allen.  Jultice  Dodderldge  (that  I think  was 
only  then  Serjeant ) argues  agair.it  the  Patent,  but  he  did  agree  that  a Grant 
to  a Company  to  have  the  foie  trade  with  infidels  is  a good  Grant,  and  the 
King  by  his  prerogative  might  reitrain  hi*  1'ubjcCts  from  it:  he  admits  a 
Patent  for  foie  Printing  was  good  ; why,  beeaufc  the  Publick  was  con- 
cerned j My  Lord,  the  Parliament  of  late  time  have  been  fo  far  from  look- 
ing upon  tire  Eajl-lndia  Company  to  be  a Monopoly,  that  they  have  de- 
clared it  to  be  for  the  good  of  tile  Kingdom  ; 14th  of  this  King,  chap.  24. 
in  the  preamble  'tis  recited. 

Now,  my  Lord,  I hope  I have  made  good,  that  the  King  has  this  power 
both  by  precedents,  by  authorities,  and  opinions  of  Lawyers  ; and  alfo  the 
Judgment  and  the  opinion  of  the  Parliament:  And  that  it  was  never  con- 
demned, and  fo  I conclude  this  firft  point.  The  fccond  point,  my  Lord, 
in  the  next  place,  which  I lhall  be  very  fhort  upon,  for  that  it  will  be  con- 
fequential  to  what  1 have  endeavoured  to  prove  before  ; that  is  fuppoling 
it  to  bea  good  Granr,  whether  if  any  perfon  do  trade  to  the  damage  of  the 
Company,  'tis  a good  ground  for  an  a&ion. 

Fir/1,  1 do  think  the  Company  have,  and  ’tis  very  plain  they  have  an 
inheritance,  and  ’tis  a franchifc  and  liberty  they  could  not  have,  unlefs 
they  had  the  King’s  Grant,  and  others  excluded  from  it ; then  it  does  agree 
with  all  the  calcs  of  this  nature;  wherever  the  King  grants  a franchiie  to 
one,  and  another  perfon  violates  the  frvnchifc,  the  King’s  Patentee  may 
have  ail  afalion  of  the  cafe,  againft  the  perfon  that  does  interfere  or  violate 
the  franchifc.  22  //.  VI.  14.  1 1 H.  I V.  47.  fuppoling  the  King  grant  a 
man  a Fair  or  Market,  if  any  man  fet  up  another  Fair  or  Market,  tho’ 
with  tile  licence  of  the  King,  yet  he  that  has  the  Grant  fhall  have  an  ac- 
tion. Now  the  Eajl-lndia  Company  arc  to  be  at  great  charges,  nay, 
there  is  a truft  rcpolcd  in  them,  that  they  fhall  trade,  and  cariy  on  this 
trade  for  the  good  of  the  Company  ; fo  that  they  are  put  into  a trade,  and 
areobliged  to  carry  it  on.  The  Defendant  hath  no  right;  if  they  have  a 
right,  they  lhall  have  a remedy  againft  any  that  invade  it.  And  for  thefe 
rcafons 

I pray  your  Judgment  for  the  Plaintiffs. 

Sir  George  T rely  f afterwards  Lord  Chief- Jufticej  his  Argument. 
The  Governor,  and  Company  cif  Merchants  of  London,  trading  into  the 

Ea/l- Indies , againft  Thomas  Sandy s.  Trin.  35  Cat  oli  Secundi  Reg. 

Rot.  126. 

_i  lay  it  pleajr  your  Lordjhip , 

T AM  of  Count'd  in  this  cafe  with  Thomas  Sandy s,  the  Defendant.  The 

Cafe  arifes  upon  a Charter  fet  forth  by  the  Plaintiffs,  and  a Statute 
j-.leadtd  bv  us  j and  it  is  as  Mr.  Holt  has  opened  it.  Only  I lhall,  for  my 
purpofe,  open  it  a little  more  than  he  did. 

It  is  a fpecial  action  on  the  cafe,  declarative;  wherein  the  Plaintiffsde- 
clarc,  that  King  Charles  1 1.  our  prelent  King,  by  liis  Letters  Patents,  bear- 
ing date  the  3d  of  April , in  the^tfc  year  of  nis  reign,  reciting  that  the  Go- 
vernor and  Cumpany  of  Merchants  trading  into  the  Eaji- Indies,  hrd  been 
of  lung  time  a corporation,  and  enjoyed  divers  liberties,  privileges  and 
immunities,  by  virtue  of  divers  Lcrteis  Patents,  and  Charters,  granted  to 
them  by  Q.  Elizabeth  and  King  James-,  and  the  King  being  informed, 
that  divers  dinudersand  inconvcniencics  were  then  lately  committed,  to 
the  great  prejudice  of  the  fold  Company,  and  intciruption  of  their  trade  : 
Whereupon  they  had  humbly  hefought  the  King,  to  grant  and  confirm 
their  faid  Charter,  with  fome"  alterations  and  additions,  tending  to  the  ad- 
vancement and  benefit  of  their  trade. 

The  King  gives  and  grants  to  them,  that  they  fhall  bea  corporation  per- 
petual, to  have  fucccifion  and  capacity,  4s V.  And  further  willed  and 
granted,  that  they,  and  every  oneth3t  was,  or  Ihould  be  of  the  Company, 
and  their  tons  at  their  fevcral  ages  of  21,  ar.d  their  apprentices,  fadtois, 
and  fervants  employed  by  them,  might  and  fhould  freclv  traffick,  and  ufe 
the  trade  of  merchandize  by  fca,  by  fuch  ways  and  psiliges  then  found 
Wot.  VII. 
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and  difeovered,  as  they  Ihould  think  fitteft,  into"  and  from  the  Ea/l-ln- 
dies ; and  into  and  from  the  Iilands,  Ports,  Havens,  Cities;  Creeks,  T owns 
and  Places  of  Afis , Africa,  or  America , or  any  of  them,  beyond  the  Caps 
of  Bona  Efprranza , to  the  Streights  of  Magellan,  as  by  the  Court  ci  the 
Company  Hull  from  time  to  time  be  limited  and  agreed,  without  any  mo- 
leftatiotr,  impeachment  or  difturbance  ; any  ftatute,  ufage,  divetfity  of  re- 
ligion or  faith,  or  any  other  caufc  or  matter  whatfoever  notwithlbniiing,  lb 
always  the  fame  trade  be  not  undertaken,  or  addreiled,  to  any  Country, 
Iftur.d,  Port,  Haven,  City,  Creek,  Town,  or  Place,  already  in’ the  lawful 
and  actual  poffdEon  of  any  fuch  Chriftian  Prince  or  Sutc,  as  a:  this  ptc- 
lent  is,  or  at  any  time  hereafter  fhal  be  in  league  or  amity  with  the  Kin;:, 
his  hens  or  fucceflors,  and  who  doth  not,  or  will  not  accept  of  luch  trade. 

And  further  grants.  That  they  and  their  fucccfibrs,  and  their  factors, 
fervants,  and  affignccs,  in  the  trade  of  merchandize  for  them,  and  in  their 
behalf,  {lull  for  ever  hereafter  have,  ufc  and  enjoy,  the  whole,  entire 
ar_!  only  trade  and  traffick,  and  the  whole,  entire,  and  only  liberty,  ufe 
and  privilege  of  trading  and  trafficking,  and  ufing  the  feat  and  trade  of 
merchandizing,  to  and  from  the  faid  Eajl-lndies  ; anJ  to  and  from  all  the 
lflands,  Port?,  Havens,  Cities,  Towns  and  Places  3 fore  faid. 

And  further  grants  to  them,  that  the  faid  Eojl -Indies,  or  the  Iilands,  He. 
ftuil  not  be  v iiiicd,  frequented  or  haunted  by  any  of  his  fubjefis,  during 
the  time  that  thefe  Letters  Patents  remain  in  force,  contrary  to  the  true 
meaning  of  the  faid  Letters  Patents,  and  the  virtue  of  the  prerogative 
Royal.  Charging  alfo  and  commanding,  and  prohibiting  all  other  fubjects, 
that  none  of  them  vilit,  haunt,  frequent,  or  trade,  traffick  or  adventure  by 
way  of  merchandizing  into  or  from  any  part  of  the  faid  Eaft-Indies , (fc. 
unk-fs  it  be  by  ;,nd  with  the  licence  and  agreement  of  the  Company,  in 
writing  firft  had  and  obtained  under  the  common  leal. 

Here  the  declaration  makes  a break,  cr  flop,  and  fo  it  would  frem  as  if 
the  reftraint  and  prohibition  were  abfolute  and  general ; bur  u]«>n  Oyer 
prayed  of  the  Letters  Patents,  they  being  fet  forth  inhac  verba,  it  appears 
to  be, fib  mode,  under  the  following  penalty,  viz.  Upon  pain  that  every 
fuch  other  perfon  or  perfons,  that  lhall  trade  to  or  from  the  Ea/l- Indies, 
fhall  incur  the  King’s  Indignation,  and  forfeiture  and  lofs  of  the  good?, 
merchandizes,  and  other  things  whatfoever,  which  fo  fhal!  be  brought  in- 
to this  Realm  of  Enghnd,  or  any  the  dominions  of  the  lame.  As  alfo  the 
Ship  and  Ships,  with  the  furniture  thereof,  wherein  fuch  goods,  merchan- 
dizes and  other  things,  fhall  be  brought  or  found,  the  one  half  of  all  the 
faid  forfeitures  to  be  to  the  King,  his  heirs  and  fucccfibrs  ; the  other  half 
to  the  Company.  And  further,  all  and  every  the  faid  offenders,  for  the 
faid  contempt,  to  fufFcr  imprifonment  during  the  King's  pleafurc;  and 
fuch  other  punifhments  as  to  the  King,  his  heirs  and  fucceflors,  for  fo 
high  a contempt;  fliill  feem  meet  and  convenient ; and  not  fo  be  in  any 
wile  delivered,  until  they  and  every  of  them  fhall  become  bound  to  the 
Governor,  in  the  fum  of  jooo/.  at  Icaft;  at  no  time  then  after  to  fail  or 
traffick  into  any  part  of  the  faid  Eaft-Indies , (Ac.  And  further  grants. 
That  the  Company  may  grant  and  give  licence  under  the  common  leal, 
to  any  perfons  to  (ail  and  traffick  to  the  Eaft- Indies  ; 'and  that  the  King, 
his  heirs  and  fucceflors,  will  not,  during  the  Letters  Patents,  give  licepce 
to  any  petfon  to  fail  or  trade  there. 

By  virtue  of  which  Letters  Patents  they  allcdge  they  have  been,  and 
are  a corporation  ; and  have  had,  cftablimed  and  m.-iuged,  and  do  Hill 
manage  a great  trade  of  merchandize  to  the  faid  Ea/l- Indies,  with  the  in- 
habitants there;  who  at  the  time  of  mailing  the  faid  Letters  Patents,  or 
fince,  were  not  Chriftians,  nor  fubjefts  to  any  Chriftian  Prince  or  State  ; 
but  were,  and  are  infidels  and  enemies  of  the  Chriftian  faith  ; and  have 
fpent  and  laid  out  many  and  great  fums  of  money  on  that  occafion. 

And  further  fay,  that  the  commerce  and  trade  aforefaid  cannot  be  efts- 
blilhed,  managed  or  carried  on  but  per  hujufmodi  Corpus  Corparatnm,  by 
fuch  a Corporation ; and  that  they  ought  to  have  and  enjoy  the  foie  trade 
there,  according  to  the  form  and  effeitof  the  faid  Letters  Patents. 

But  the  faid  Thomas  Sandys  being  a fubjeft  of  the  King,  and  no  member 
of  the  Company,  nor  Con,  apprentice,  factor,  fervant,  or  alfignee,  fuffi- 
ciently  knowing  the  premifes,  and  designing  to  prejudice  the  Company, 
contrary  to  the  form  and  effect  of  the  faid  Letters  Patents,  after  the  mak- 
ing the  fame,  and  after  the  Company  had  fettled  their  trade,  UjJan. 
34  Reg.  did  trade  into  the  Eaft-Indies,  within  the  Parts,  Regions,  and 
Places  above-fpecified,  beyond  the  promontory  of  Good-Hope,  on  this  fide 
the  Streights  of  Magellan  aforefaid,  in  certain  Ports  and  Places,  called 
Atcbcor. , Mcehlcpotan,  and  Porta  Nova,  with  a certain  Ship,  called  the  Ex- 
pectation, wkhuut  the  licence,  and  againft  the  will  of  the  Governor  and 
Company,  and  to  the  prejudice,  impovcrifliment,  and  manifeft  grievance, 
and  againft  the  form  and  effect  of  the  faid  Letters  Patents ; to  the  da- 
mage of  the  plaintiffs  icoo /. 

The  Defendant  prays  Oyer  of  the  Letters  Patents ; whereupon  they  are 
fet  forth  in  beu  verba. 

And  thereupon  the  Defendant  pleads  the  Statute,  18  Ed.  III.  Cap.  3. 
whereby  'tis  c. milted.  That  the  Set  he  open  to  all  manner  of  Merchants,  to 
pajs  with  their  merchandize  where  it  /hall  pleafe  them. 

Upon  this  the  Plaintiffs  demur. 

My  Lord,  I fhall  not  differ  with  Mr.  Holt  in  the  ftate  of  the  rontro- 
verfy,  but  make  the  fame  two  points,  viz.  1.  Whether  this  Patent,  as  it 
purports  an  cxclufion  of  all  other  fubjects  from  this  trade,  be  good  or 
void  ? 2.  Whether  here  be  an  apt  fuit  brought  ? 

In  the  firft  place,  1 lhall  not  queftion  but  the  Patent  is  good,  to  make 
thefe  perfons  a corporation,  and  all  the  privileges  and  benefits  they  can 
derive  from  being  a body  corporate,  they  may  enjoy,  and  apply  them  to 
trade  if  they  will.  Yet  as  to  this  particular,  I flisll  obferve  thus  much, 
that  when  luch  Charters  of  Incorporation  were  firft  taken  notice  of  in 
Q.  Elizabeth’s,  and  K.  James's  time,  they  did  not  cfcape  the  ccnfurc  of 
learned  men,  who  forefaw  the  ill  ufe  of  them.  Co.  Mag.  Char.  54c. 
Three  things  which  have  fairpretences  aremifehievous  : 1.  New  Courts  ; 
2.  New  Offices  ; 3.  New  Corporations  trading  into  foreign  Parts,  or  at 
home  ; which  under  the  fair  pretence  of  order  and  government,  in  con- 
clufion  tend  to  the  hindrance  of  trade  and  traffick,  and  in  the  end  pro- 
duce Monoplies. 

off  i.  Rolls 
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i.  Rolls  Rep.  126.  Juftice  Dedleridge  fays,  thele  things  would  over- 
threw the  Realm.  . . , . ... 

In  this  argument  I am  fenfiWc  I am  to  fpeak  of  a tender  point,  the 
K n-'i  Prerogative : But  I (hall  treat  it  with  that  regard  and  deference  that 
I ought,  awl  as  our  Books  teach  us.  ...... 

'foe  prerogative  is  great;  hut  it  has  this  general  and  juft  limitation, 

Tjut  nothing  is  to  be  done  thereby  that  is  niifchievous  or  injurious  to 
the  (ubidch  . 

Lot,  Si,  S3,  S4.  fpcala  highly  of  it,  as  » roat^r  d,„nt : Tlx 
r-  (fan  he)  will  GttC^Jdtttf,  a. ,1  bat  tit  [mdw  >]  Gul  1 txaUatm 
"ism  Urn  : tht  titter  tf  Gttl  It  atruqi  jsintd  unto  jujittt  ; Jar  to  do  wrong,  it 
%4  aiU  *»'  S.  ii  ii  «j»  «.  %i  *<«  *t  » 

1 mnc-Jor,  ii  ir  nd/sB*  1 ■'«>>/»<  *1  «*  • fnrqM*  ,n  all  th.np that  art 
r;;t  iuiariott;  la  tSufubhS,  as  be  may  create  Corporations,  «c.  (fays  he).  And 
fo  Uv  1 he  mav  create  Corporations,  and  this  Corporation;  but  for  the 
fame  reafen,  he  cannot  add  a refiraiat  to  all  other  fubjedts  from  excrcifing 

' 1 fiLlV lav  for  my  foundation,  that  this  Patent,  as  to  retraining  the 
li  nk,  and  excluding  all  other  fubjecls,  has  the  nature  of  a Monopoly, 
and  is  therefore  void  in  that  particular. 

Mr  I lit  and  I arc  agreed  on  the  defcription  of  a Monopoly,  which  is 
made  hv  my  Lord  CM  PI,,.  Caron.  1S1,  viz,  an  Inftitution  by  the  King, 
by  Ins  grant,  commiffion,  or  otherwdc,  to  any  perfon,  ©^corporations,  ot 
or  for  the  (bit  buying,  felling,  making,  working  or  uling  of  any  thing 
whereby  any  perfons  or  coi  potations  arc  fought  to  be  reft  rained  of  any 
freedom  or  liberty  they  had  before,  or  hindered  in  their  lasylul  trade. 

And  the  like  defcription  is  made  in  the  preamble  oi  the  Ait  con- 
cerning Monopolies,  21  Jac.cap.  3.  where  it  is  alto  declared,  * 


35  Car.  If  ( 5°o) 


; always  reckoned  a lawful 
°and  trade  with  other  Nations  as 


ersnts°of  Monopolies,  and  ail  other  matters  or  things  whatlocvcr,  any 
way  tending  to  the  inftitutinc,  erecting,  lengthening,  furthering  or 
coiuitcnancing  of  the  limit,  am  alio;,tlt«  <W  to  the  laws  of  this 
Realm,  ami  ittorly  void,  ami  of  no  title"! ; and  m no  wife  ui  Ite  pul  in 

“fc[f 'tSmfo'm'illis  trade  lo  the  £«>/«*«  he  a lawful  trade,  then  this 
Patent  for  the  reltraining  it  mutt  be  a Monopoly.  T he  nature  ot  a 
Monopoly  confifts  in  reftrainmg  a common  right ; it  appropriates  to  one, 
or  a few,  what  others  had  the  lawful  ufe  of  before. 

1 confcfs,  I did  a little  wonder  to  hear  merchandizing  to  Lite  tojt-ln- 
dis  objected  againll  as  an  unlawful  trade,  and  did  not  expect  fo  much 
divinity  in  the  argument ; but  to  that  I lhall  endeavour  to  aniwer  by 
and  bye. 

Generally  fpeaking,  merchandizing 
trade;  every  man  might  ufe  the  tea,  ; 

fre;  tv  as  he  might  me  the  air.  rti  r 

And  for  this  tr.ido  to  tht  Eajt-In, Sri,  it  wus  hwfitUf  nfal  before  there 
■was  a Company,  or  clfe  there  had  never  been  a Company.  1 Ins  trade 
has  been  long,  but  this  Company  is  made  by  thele  Letters  Patcuts  22 

yCThifi's  not  difiinguiflied,  nor  diftingaiflttblc  from  the  reafons  and 
rules  laid  down  in  the  other  cafes  of  Monopolies. 

I (ball  chiefly  infill  upon  two  calcs  in  onctiook.  Coke  1 1 Krp.  the  1 ay  lor 
of  Ipfwicb  his  cafe,  fol.  5 ).  and  Darcy  and  Mm*  s cafe,  called  the  cafe  of 
Monopolies,  fol.  86.  it  is  the  main  ground  of  both  thofc  cafes,  that  at 
Common-Law  no  man  could  he  prohibited  to  exerc.fe  his  trade,  for  that 
i,  -a„  avoidance  of  Idlcncfs,  it  helps  to  provide  fuftcnance  for  a man  and 
his  family ; and  ’tis  a fcrviee  to  the  King  : and  the  conlequenres  of  re- 
ft.-ai. ling 'trade  arc  pernicious,  as  railing  prices  of  commodities  and  m.po- 

vcrifiiing  men,  bad  commodities, t?r. 

Now  that  foreign  trade  was  under  Hood  to  be  comprehended  under  this 
jj-iicral  refolution,  i dclire  your  Lotdlhip  to  look  upon  the  report  of  the 
Taylor  of  Muti.L' scafe,  in  1 Rolls  rep.  4.  where  .C  is  laid,  that  no  trade 
of  Merchandize  can  be  hindered  by  Patent,  and  a Charter  to  hinder  trade 
at  Sea  is  void  ; as  that  a hundred  men  {hull  have  the  folc  trade,  or  tnc  like. 

The  King's  prerogative  cannot  make  this  good  ; it  is  not  lawful  Tor  a 
man  to  reft  rain  htmlclf  from  his  trade,  5 Moor  212.  2 Leon.  210.  a bond 
not  to  ufe  his  trade  of  a Dyer  or  a Smith  is  void,  lo  a bond  not  to  plough 

And  fo  a bond  that  a man  (hall  not  go  out  of  his  houfe,  for  a man  tnuft 
ferve  the  Kin,',  and  do  his  duty  with  his  liberty  and  his  labour;  and  .1 
Merchants  and  Mariners  Ihould  enter  into  a bond  or  a covenant  not  to 
trade  or  not  to  trade  to  the  Eejl- Indies,  it  were  void.  And  it  it  be  un- 
lawful for  a man  to  reftrain  lumlelf  from  it,  the  King  cannot  reft  ra.  11  him. 

Another  reafon  is,  the  Ki.ur  cannot  by  his  Letters  Patents  take  away 
the  fubjecls  property,  and  I .lo  not  know  a greater  property  than  freedom 
of  trade  and  labour ; the  King  cannot  take  away  fix-pence  that  a man  has 
got  by  his  trade,  much  lefs  can  he  take  away  his  whole  trade  : if  the  pro- 
fit which  a man  gets  by  his  trade  be  his  own,  the  liberty  whereby  he  ac- 
quires it  is  his  own  otherwifethe  whole  property  of  traders  were  precarious. 

Mr.  Holt  would  expound  the  Statutes  that  are  pleaded,  to  lignify  that 
the  King  fliall  not  lay  an  impofition  upon  Merchandize.  Though  that  be 
not  the  true  meaning  * f the  Statute,  yet  even  that  were  fuffictciit  fur  our 
purpofe,  and  will  prove  that  the  King  cannot  totally  prohibit  a man  to 
trade,  for  if  he  can  prohibit  abfolutely,  be  c m prohibit  fab  aodo,  and 
require  that  none  lhall  trade  unltfs  they  pay  fo  much  and  10  much  for  li- 
cence ; and  fo  by  that  means  he  might  lay  that  impofition,  which,  it  is 
agreed,  he  cannot.  , , , , . 

In  Darcy's  Patent  there  was  a rent  of  a hundred  marks  per  annum  rc- 
firved  to  the  Queen  ; and  they  that  drew,  and  they  that  argued  that 
Patent,  liippoling  the  Grant  of  the  folc  trade  to  have  been  good,  made 
•no  doubt  of  the  confequcnce,  that  lire  rcfcrvauon  was  good. 

It  is  truly  faid  by  my  Lord  Coke,  Co.  Mag.  C.ia,  47,  cs”  63.  that  all 
Monopolies  concerning  trade  and  traffic  k,  are  again  ft  the  Common- Law, 
and  divers  Statutes  ; and  ’tis  as  truly  faid  by  him,  Co.  Phciia  Corona, 
jpa.  that  though  thefc  Monopolies  were  ever  without  Law,  yet  they 
were  never  without  friends. 

Several  attempts  have  been  made  for  them;  Mr.  Holt  has  cited  fome; 
for  the  moll  part,  they  lurked  private,  fometimes  they  have  appeared  in 
-Courts  of  Juftice,  but  there  thev  have  always  been  difappointed. 

Rot.  Pari.  50  Ed.  111.  nu.  33."  It  appears  there  had  been  a Patent 
• ranted  to  one  Peachy  for  the  folc  felling  fwccc  Wine  in  London  : this 
concerned  a thing  of  delicacy,  and  was  a matter  of  fmatl  moment  then  ; 
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yet  the  Patent  was  brought  into  Parliament,  and  adjudged  void,  and  the 
party  punifhed. 

Co.  Alog.  Cbarta  61.  and  Pla.  Cor.  182.  A Patent  granted  by  Philip 
and  M.ry  (in  rclpcdt  of  Philip's  landing  there)  that  all  Malmfeys  fliould 
be  importer  at  Southampton,  and  not  elfewhere,  adjudged  void.  14  H.  V III, 
was  the  College  of  l’hylicians  cr idled  by  Litters  Patents ; wherein  there 
was  a claufe,  that  none  without  their  allowance,  Ihould  practile  Phyfick 
in,  or  within  fcven  Miles  compafs  of  London.  Coke’s  8.  Rep.  p.  114. 
Dr.  Bonham's  calc,  but  they  were  well  advifed  that  that  claufe  in  the 
Letters  Patents  was  void  ; and  therefore  16  H-  VIII.  they  procured  an 
Act  of  Parliament  to  make  good  their  Letters  Patents  ; and  the  very 
reafon  of  making  that  Adi,  was  to  give  that  force  to  that  reftraint,  whicn 
could  not  be  by  the  Letters  Patents  only. 

15th  Jacobi,  was  granted  a Patent  for  foie  printing  of  Law-books,  the 
validity  of  which  happened  to  come  in  queftion  in  16(38,  in  Chancer, 
between  the  Patentees  and  Ibmc  Book  fellers,  who  had  acquired  copies  of 
Law-books  to  be  printed,  and  it  was  referred  to  all  the  Judges- 

Many  fpecious  reafons  were  given  to  maintain  it ; as,  that  the  Inven- 
tion of  Printing  was  new,  that  it  concerned  the  State,  and  was  matter 
of  public  care ; that  it  was  in  the  nature  of  a Proclamation,  and  none 
could  make  Proclamations  but  the  King.  That  the  King  lud  the  mak- 
ing of  Serjeants  and  Officers,  and  Judges  of  Law ; that  they  were  printed 
in  a particular  language  and  character,  with  abbreviations,  isc.  But  it 
was  the  opinion  of  all  the  Judges  certified  to  my  Lord-Keeper,  that  thofi* 
perfons  who  had  acquired  Copies  fince  the  Patent,  could  not  be  reftrained 
by  the  Patent  from  printing  them. 

L rd  Cbief-Jujtice.  It  received  another  Judgment  in  the  Houfeof  Lords. 
Sir  George  Trcby.  Not  this  cafe,  my  Lord. 

But  belidcs  the  Common-Law,  our  point  is  moll  ftrongly  eftablilhcd 
by  particular  Statutes,  and  it  lias  been  the  wifdom  and  care  of  Princes 
and  Parliaments  in  ail  times  to  aflert  this  freedom  of  trade. 

Magna  Char  (a,  cap.  30.  All  Merchants  (if  they  were  not  openly  pro- 
hibited before)  {hail  have  their  fafe  and  furc  conduct  to  depart,  come  ami 
tatrv,  to  buy  and  fell  without  any  manner  of  evil  toll,  by  the  old  and 
rightful  cuftoms,  except  in  time  of  War. 

It  is  true,  as  Mr.  Holt  fays,  that  this  provides  againft  Mala  tslneta , 
but  'tis  plain  too,  that  it  eftablilhes  their  liberty  of  trading,  and  coming 
and  going  with  their  Merchandize. 

My  Lord  Coke  fays,  indeed,  that  this  refpedts  Aliens  only,  but  more 
ftrongly  proves  that  the  Englijh  had  this  liberty  ; for  they  would  never 
have  extended  it  to  Aliens,  and  have  left  the  Engli/h  without  it. 

Prom  this  exception  (nift  antea  public}  prohibit i faerint ) it  cannot  be  in- 
ferred that  the  King  may  reftrain  his  fubjefts  from  trade  ; for  my  Lord 
Cake,  in  his  Comment,  fol.  57.  fays,  that  this  prohibition  mull  be  intended 
by  Act  of  Parliament,  for  that  it  concerns  the  whole  Realm,  and  is  im- 
plied by  the  word  public}. 

Bclides  that,  this  prohibition  mufl  relate  to  Aliens  only,  and  that 
likely  in  refpedt  of  War  too. 

Subfequent  Statutes  make  it  mod  clear.  2 Eikv.  III.  cap.  g.  Mer- 
chants, Strangers  fhall  go  and  come  with  their  Merchandize*  6 Ed.  III. 
(Slat.  i.J  cap.  1.  all  Merchants,  Strangers  and  others,  may  freely  buy 
and  fell  their  commodities,  from  wheitcefoever  they  come,  without  in- 
terruption; notwithftiinding  Charters  or  Ufage  to  the  contrary.  Which 
Charters  and  Ufage  (il  any  be)  the  King,  Lords  and  Commons  hold  to 
be  of  no  force,  as  being  to  the  damage  of  the  King  and  his  great  Men, 
and  the  oppreffion  of  the  Commons. 

__  1+  Ed.  111.  (St/u.  2.)  cap.  2.  All  Merchants,  Aliens,  Denizens  and 
Foreigners  (except  thofe  which  be  of  enmity)  may  without  let,  come 
with  their  Merchandize,  tarry  and  return. 

25  Edtv.  111.  (Stat.  4.J  cap.  2.  If  any  Charter,  Proclamation,  Com- 
mand, Ufage,  Allowance  or  Judgment  be  made  to  the  contrary,  it  lhall 
be  void. 

28  Ed.  111.  ( Stat.  i.J  cap.  2.  cllablifhes  the  like  freedom,  as  in  the 
time  of  that  King’s  Progenitors,  and  there  is  ufed  the  woid  Enghjh  Mer- 
chants, as  in  other  Statutes  the  word  Denizens. 

1 obferve  that  it  was  then  looked  upon  as  an  ancient  right,  it  having  1 
been  in  the  time  of  his  Progenitors. 

2 R.  L.  cap.  1.  11  R.  II.  cap.  7.  and  16  R.  II.  cop.  1.  are  to  the 
like  purpofe. 

When  there  has  been  occafion  to  prohibit  any  Merchandize,  it  has 
been  done  by  Ails  of  Parliament. 

27  H.  VI.  cap.  1.  confirmed  28  H.  VT.  cap.  1.  prohibits  Merchan- 
dize, growing  or  wrought  within  the  Dominions  of  the  Duke  of  Bur- 
gundy, and  the  like,  4 E.  IV.  cap.  5.  till  that  Duke  revoked  his  Procla- 
mation concerning  our  cloths. 

3 E.  IV.  cap.  4.  Forbids  importing  woollen  caps,  cloths,  laces,  idc. 
ind  many  other  Statutes  of  like  nature ; whereof  fome  i 


, . ...  his  prefenc 

ivlajefty’s  reign,  as  concerning  Injh  cattle,  Fr.ncb  goods,  and  concerning 
our  Foreign  Plantations  : all  which  were  vain  and  ncedlcfs,  if  the  King 
alone  could  have  reftrained  the  lame. 

26  H.  VIII.  cap.  to.  Gives  power  to  the  King,  during  his  life,  to  re- 
ftrain or  fet  at  liberty  traffick  beyond  Sea  for  certain  Countries-  Now 
Henry  the  Vlllth.  as  my  Lord  Coke  (Injl.co.  36'.)  obferves,  llood  as 
high  upon  his  prerogative,  as  ever  any  King  had  done  ; and  would  never 
have  accepted  his  power  from  a Grant  of  Parliament,  if  lie  had  had  a 
prerogative  of  this  nature  before. 

35  Elios,  cap.  7.  It  is  enacted  that  the  Queen  may  prohibit  tranfportlng 
of  corn  by  proclamation  ; and  fo  it  is  1 Jac.  cap.  25.  which  (hews  that  a 
proclamation,  which  is  an  A£l  of  Prerogative,  was  not  fufficient  for  the 
purpoie,  without  the  authority  that  was  derived  upon  it  60m  the  A ills  of 
Parliament. 

My  Lord,  I fliall  now  anfwer  Mr.  Holt’s  Arguments  and  Allegations. 

Firjl,  He  fays,  that,  by  the  Law  of  the  land,  no  fubjc£t  can  trade  with 
Infidels  without  the  King’s  licence. 

But  I fay,  this  is  gratis  difltim,  and  I mu  ft  deny  the  Law  to  be  fo. 
He  cannot  find  any  Statute,  Judgment  or  Refolution  in  all  our  Law- 
books to  this  purpofe. 

All  the  authority  he  has  is  a cafual  laying  of  a fin?lc  Judge  in  A fichel- 
born’s  cafe. 

For  in  Darcy  and  Allen's  cafe,  there  is  not  a word  Ipoken  by  Diddsridge, 
or  any  other,  concerning  trade  with  Infidels. 

D.a- 
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Dodderidge  fays  nothing  of  foreign  trade  j cites  and  affirms  the  Law  of 
Mag.  Chat  ta , cap.  30. 

Michelborn  s cafe  is  in  zd  Brnvnlotv  296:  and  it  is  in  tbefe  words  : Hill. 

7 Jacobi,  in  the  Common  Bench,  upon  a motion  made  for  confultaiion, 
upon  a prohibition  awarded,  it  was  faid  by  the  Lord  Coke,  that  no  fubject 
of  the  King  may  trade  with  any  Infidels  without  licence  of  the  King; 
and  the  rcafon  of  that  is,  he  may  rclinquifh  the  Catholick  Faith  and  adhere 
to  Infidclifm.  And  he  laid,  he  had  fecn  a licence  made  in  the  time  of 
Edw.  III.  where  the  King  recited,  that  he  having  a fpecial  truft  and  confi- 
dence that  his  fubjects  will  not  decline  from  h;s  Faith  and  Religion,  lt- 
cenfed  him  ut  fupra ; and  this  did  arile  upon  a recital  of  a licence,  made  to 
a Merchant  to  trade  to  the  Ea/l-Imlies. 

Firjl , To  this  Header  authority  I anfwer. 

If  the  Law  had  been  according  to  this  conceit,  there  would  have  been 
much  faid  and  done  about  it  in  divers  cafes  j there  would  have  been  pro- 
ceedings againft  perfons  that  had  traded  to  Granada,  (of  which  the  Moors 
loft  the  Dominion  within  thefe  200  years)  to  Barbary,  to  Turky , and  other 
Infidel  places  in  Afta,  Africa,  or  America , but  wc  never  heard  or  read  of 
any  till  now. 

Secondly,  ’Tis  an  apocryphal  cafe ; that  Book,  called  Broumltta,  is  of 
little  authority  ; it  was  printed  without  approbation  of  the  Judges,  or  any 
legal  licence. 

And  the  couceipt  is  of  Icfs  authority,  it  is  reported  as  diilum  obiter , upon 
a motion,  acafual  faying  of  the  Judge  ; which  the  Clerk  took,  and  likely 
miftook,  for  it  is  nowhere  faid  in  my  Lord  Coke's  own  Books,  though  they 
are  voluminous.  Anit  the  ground  of  his  faying  (if  he  did  fay)  it  is,  that 
he  had  feen  a licence  in  Ill’s  time,  tut  I cannot  learn  that  it  has 

been  feen  by  any  man  dfe.  Neither  Mr.  Holt  nor  1 can  find  it,  nor  docs 
my  Lord  Cfki,  tell  us  where  it  was;  perhaps  it  was  taken  upon  truft,  and 
miftaken,  perhaps  uot  au  then  tick,  and  perhaps  a fufficient  anfwer  to  it 
would  have  been  found  in  it  ; however,  it  was  but  one,  and  certainly,  if 
the  Law  had  required  it,  there  would  have  been  more  than  one  licence 
from  the  beginning  of  our  Records  till  that  day. 

Una  Mirundo,  Sic. 

Thirdly , The  rcafon  there  given  makes  ftfongly  againft  this  Charter ; 
the  rcafon  is,  left  men  thould  decline  from  the  Faith  ; fothat  it  leans  there 
is  a fpecial  truft  in  the  King,  that  he  fiiould  fuffer  none  to  go  into  Infidel 
parts,  but  fuch  as  are  orthodox,  found  and  firm  in  Religion  ; fuchof  whom 
the  King  is  fpecialiy  allured  that  they  will  not  fall  from  the  Faith,  which 
is  to  be  cxercifcd  by  the  King  only  ; and  he  is  to  grant  licence  to  parti- 
cular and  known  perfons  of  whom  he  has  this  confidence,  the  King  can- 
not grant  his  royal  care  ti?  the  Company. 

Bot  now  this  Charter  would  have  this  truft  deputed  and  transferred,  for 
it  contains  a licence  not  only  for  the  then  Members  of  the  Company  (who 
were  twenty-two  or  twenty -three  years  ago),  but  their  unknown  fuccef- 
fors,  and  to  their  Ions  begotten,  and  to  be  begotten,  and  their  Servants, 
Factors,  Apprentices,  and  Liccnfces. 

Mi.  Holt atfd'gi ves  a rcafon  for  this  trade  being  unlawful,  namely.  That 
the  Law  has  judged  Infidels  to  be  perpetual  enemies,  for  which  he  relies 
upon  another  lingular  faying  of  my  Lord  Coke  in  Calvin's  cafe,  fol.  17. 
and  recites  two  authorities  cited  there,  namely,  the  Rtgijler , 28  a.  and 
12  H.  VIII.  4. 

And  he  takes  notice  that  the  children  of  Ifrael  were  perverted  from 
the  true  Religion  by  convcrfe  with  the  Nation*  round  about  them.  And 
he  cites  Grolius  de  jure  belli  id  pads,  lib.  2.  cap.  15.  par.  u.  where  he 
fays,  Cavcndum  ejl  ne  ninva  commix  da  antegium  adferat  Injirmis. 

As  to  this  ftngular  opinion  of  lniiJels  being  perpetual  enemies,  it  is 
not  eafv  to  nnderftand  what  my  Lord  Coke  means  by  it;  his  words  are  thefe  : 

All  Infidels  are  in  Law  flerpetui  inimici,  for  between  them,  as  with  the 
Devil,  whole  Cubjefts  they  are,  and  the  Chriftian,  there  is  perpetual 
hoftility,  and  can  be  no  peace;  for  as  the  Apollle  fays,  2 d Corinthians  15. 
H' hat  agreement  is  there  of  Chrift  -with  Belial,  or  what  part  has  the  Believer 
with  the  Infidel  ? 

It  let  ms  by  theft:  words,  that  it  is  to  be  underftood  of  a fpiritual  difeord 
inrcfpectof  Religion,  and  not  a temporal  between  the  Nations  : for  he 
fays,  ’ti»  becaufiT  they  arc  the  Devil’s  fubjefls,  and  he  relics  upon  the 
Texts  of  Scripture;  and  if  this  pcrpcrual  hoftility  be  raken  in  3 political 
and  proper  fenfe,  and  the  Law  be  lb,  it  deftroys  the  licence  and  privilege  of 
the  Company,  and  their  adtiori  brought,  and  all  poffibility  of  fuch  aching 
for  them.  There  is  not  nor  can  be  any  peace,  treaty  or  intcrcourfe  be- 
tween the  Engiijh  and  the  Indians , but  a conftant  ncvcr-ceafing  flute  of 
war;  and efpccially  if  it  be  founded  upon  a Divine  Precept : for  whatfo- 
ever  prerogative  the  King  may  have,  he  cannot  have  a prerogative  to  dif- 
pcilfc  with  the  Canon  of" the  Scripture. 

But  iny  Lord  Coke  himfclf  does  much  clear  this  matter,  Jur.  Co.  155. 
where  he  fays,  that  there  may  be  peace  and  leagues  of  commerce  with  Infi- 
del- All  that  .the  Regiftcr  fays,  is  that  the  Hofpitallers  were  inftituted 
for  defence  contra  Cbrijii  id  Cbrijiianorum  Inin  lets ; wh-ch  is  an  expreffion 
of  the  enemies  of  Religion,  not  of  the  State.  In  the  book  df  Htnrj  the 
VIII.  he  faid  indeed  obiter,  that  a perfon  outlawed,  a Traitor,  or  a Ragan 
being  beaten,  lhatl  not  have  an  aclion  ; it  is  true  in  cafe  of  an  Out-law, 
or  a Traitor,  it  may  be  pleaded  in  abatement : but  no  other  Book  fays,  nor 
can  any  man  maintain  that  the  Law  is  fo  in  cafe  of  a Pagan. 

A Pagan,  Turk  or  Jew,  may  maintain  an  action  of  debt  or  battery,  or 
other  pcribnal  adlion  heie  ; were  it  other  wife,  there  could  be  no  trading 
of  the  Jews  here,  nor  of  the  Turks  ; the  contrary  whereof  is  implied  and 
admitted  in  the  AS  of  Navigation,  12 ■Carols  11.  cap,  tS.  paragr.  18. 

By  the  like  reafon  that  there  fhould  be  no  trading  with  Infidels,  there 
ought  to  be  no  foreign  trrfdc  at  all,  for  there  is  no  Country  where  the 
Religion  does  not  (lifter  in  fomcwi.at  or  other  from  the  religion  eftablifhed 
in  the  Church  of  England. 

And  whatever  he  fays  of  the  Children  cf  Ifrael,  I think  there  are  many 
inftancesin  the  Old  Tcllament  of  commerce  with  the  Heathen,  though  I, 
no:  forefccing  fuch  ufe  of  Divinity  here,  am  not  fo  well  furnifhtd. 

Asro  the  citation  out  of  Grstsus,  it  is  by  way  of  caution  only  ; but  the 
whole  drift  of  that  chapter  demonftrates,  that  commerce  and  leagues  with 
Infidels  are  lawful,  and  he  expounds  that  text  of  2 Cor.  which  my  Lord 
Coke  bottoms  upon,  to  refer  only  to  joining  with  them  in  Idol-worlhip. 
And  to  fhew  clearly  the  mind  of  that  Author,  he  has  writ  a whole  Book, 
intituled,  Mare  Liberum,  to  manifeft  the  right  and  lawfulr.efs  of  trade  to 
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the  Indies ; and  he  fays,  that  God  in  nature  appointed  all  people  to  refort 
to,  and  trade  with  others,  for  that  he  hath  given  feveral  commodities  to 
lome,  which  others  Hand  in  need  of. 

I muft  take  leave  to  fay,  that  this  notion  of  Chriftians  not  to  have  com- 
merce with  Infidels  is  a conceit  abfurd,  monkilh,  phantaftical  and  phanati- 
cal. 

’Tis  a-kin  to  Dominium  fundatur  in  Gratia . 

The  Indians  have  a right  Co  trade  here,  and  wc  there,  and  this  is  a right 
narural  and  human,  which  the  Chriftian  Faith  doth  not  alter. 

I agree  with  Mr.  Holt,  that  an  AS  of  Parliament  made  againft  the 
Chriftian  Religion  is  void ; but  I think  a Charter  againft  natural  and 
civil  right  is  as  certainly  void. 

Mr.  Holt  further  tiys,  that  public  fafety  and  policy  are  concerned  in  this 
trade,  and  therefore  it  lhould  be  rcftrainablc  by  the  Common  Law  and 
he  cites  Courteen’s  cafe,  Hob  270.  where  feveral  Merchants  were  pit  mined 
for  buying  and  tranfportinggreat  fums  of  money,  becaufe  (the  Book  lays) 
it  was  againft  the  State-Policy  and  fafety  of  the  Kingdom;  and  fo  puiiiQt- 
ablc,  and  not  permitted  by  the  Common  Law  : and  Mr.  Halt  fays,  that 
trading  with  Infidels  is  in  like  manner  againft  the  State-Policy  too. 

Anftv . That  was  in  the  Star-Chamber,  and  perhaps  it  was  one  of  the 
errorsforwhich  that  Court  wasdiflblvcd,  tt>  Car.  I .cap.  10.  in  which  AS 
it  is  faid,  that  the  Judges  of  that  Court  had  undertaken  to  punifii  where 
no  Law  did  warrant. 

If  tranfportingof  money  had  been  prohibited  by  Common  Law,  the  Sta- 
tutssq , E.  III.  cap.  1.  anJ  5 R.  II.  cap.  2,  £s\.  had  been  ncedlcfs;  bet  before 
thofe  Statutes  every  man  might  difpolc  of  his  own  private  money  as  he 
would.  And  in  that  cafe  of  Court, cn’s  the  offence  feems  to  have  confifted 
in ingrofllng  great  quantities;  and  fo  it  more  fudy  appears  in  a contempo- 
rary report  of  the  fame  cafe,  in  the  fclcS  cafes  added  to  Popham,  149  and 
150.  where  it  is  faid,  that  as  one  fliall  he  punilhed  for  ingroffing  commo- 
dities, fo  another  for  great  quantities  of  money,  all  other  commodities  be-i 
ing  thereby  ingrofl’ed.  And  this  point  of  Courteous  cafe  is  a good  autho- 
rity againft  the  privilege  claimed  by  the  Company,  which  in  truth  is 
nothing  elfc  but  toingrofs  to  themfelves  all  the  commodities  of  India , Sic. 

But  if  the  Common  Law  would  have  all  the  treafurc  kept  within  the 
Realm,  it  does  not  follow  that  we  muft  keep  all  other  commodities,  anJ 
have  no  trade  at  all ; at  lead  without  fpecial  licence,  1 know  no  State- 
Policy  or  Law  for  that. 

In  the  next  place,  Mr.  Holt  confiders  foreign  trade,  and  fays,  the  fub- 
jedts  have  not  a right  to  trade  abroad,  ad  libitum. 

Anfsu.  This  is  againft  the  former  argument  and  the  ground  of  the  Plain- 
tiff’s declaration,  for  that  was,  there  lhould  be  no  trade  to  thofe  places,  for 
a fpecial  caufe,  (viz.)  becaufe  they  were  Infidels;  but  this  argument 
imports,  that  there  ought  not  to  lie  any  trade  at  all  abroad,  no  not  with 
Chriftian  countries,  without  the  King’s  licence. 

The  rcafon  with  which  he  woulu  lupport  this  argument  is,  becaufe 
trade  depends  upon  treaties,  and  upon  the  accidents  of  peace  and  war, 
which  the  King  has  the  power  of. 

But  this  too  thwarts  the  former  argument,  for  Infidels  he  fays  are  per- 
petual enemies ; and  if  fo,  there  is  no  peace  nor  treaty  with  them,  and 
therefore  no  trade  to  be  (as  not  by  the  Company)  with  them. 

Bcfides,  allowing  there  may  be  peace  and  treaties  with  them,  I cannot 
fee  how  this  confideration  can  "conduce  to  the  prefent  queftion  ; for  it  can- 
not be  pretended,  that  rhe  King  makes  leagues  with  Indian  Princes,  thac 
one  part  of  his  fubje&s  fhould  trade  thither,  and  the  reft  lhould  not,  or 
that  the  King  is  or  can  be  in  amity  with  them,  as  to  one  part  of  his  fub- 
jecls  (namely  the  Company),  and  in  enmity  with  them,  as  to  the  ocher  of 
his  fubjedts. 

The  King  has,  and  is  to  preferve,  the  highways,  but  it  is  to  keep  them 
for  the  paflage  of  himfclf  and  his  people;  not  to  Ihut  them  up  againft 
any  of  his  people  at  lead;  except  in  cafe  of  war. 

He  cites  the  Statute  12  H.  VII.  cap.  6.  where  the  Merchant- Ad  ven- 
turers fay,  they  had  commerce  with  Spain  and  Portugal , and  other  places 
in  league  and  amity  with  the  King. 

No  doubt  they  had,  and  beyond  this  is  truly  faid  in  the  fame  Statute, 
chat  of  right  they  ought  to  have  it,  which  (hews  that  it  was  not  by  the 
King’s  grant  or  licence.  And  in  like  manner  the  Defendant  of  right 
ought  to  have  trade  with  the  Indians , there  being  no  war  betwixt  this 
Realm  and  them. 

Hccitesoutof  Roll's  Abridgment,  2 Pars,  21+.  a note  of  Rot.  Paris 
1 H.  V.  nu.  41.  where  the  Commons  pray  that  all  Merchants  may  export 
and  import  to  and  from  any  place,  any  goods  at  their  nleafurc,  pay  ng  the 
cuftoms  and  other  dues,  any  proclamation  notwithftanding  ; the  King 
anfwcrs,  that  he  will  be  advifed  by  his  Council. 

And  Mr.  Hclt  takes  this  to  he  an  acknowledgment  by  them  of  the  le- 
gality of  the  Proclamation. 

Anfw.  It  is  not  fo,  for  it  was  the  courfe  then,  to  propofe  and  pafs  decla- 
ratory and  confirming  (as  well  as  other)  Laws,  by  way  of  Petitions  to  the 
King  ; and  though  they  thought  the  proclamation  illegal,  yet  it  was  more 
proper  for  them  to  endeavour  to  obtain  red  refs  by  prayer  than  conteft.  But 
their  Petition  was  a Petition  of  Right,  and  the  Proclamation  (efp:cially  if 
there  was  no  war  a-foot)  was  void,  being  againft  the  Common  and  Sta- 
tute Law.  And  to  cite  and  fet  up  fuch  a Proclamation,  is  to  fet  up  griev- 
ance to  the  Law:  anJ  yeti  take  it  there  was  an  extraordinary  occafion 
at  that  time.  Hen.  V.  having  occafion  to  lay  an  embargo  on  di  ps,  in  or- 
der to  his  proceeding  to  his  great  war  in  Prance. 

He  fays  that  foreign  trade  may  be  milchicvous,  it  may  be  a nuilancc,  fa 
the  importing  Irijh  cattle  and  French  goods  have  been  "declared  to  be  by 
the  Parliament,  and  the  King  may  reftrain  fuch  evils. 

Anfui.  Thefe  A6b. of  Parliament  were  enacting,-  and  they  enadb  it  (ball 
be  adjudged  a common  nuifance.  They  did  not  find  and  declare  it  to  have 
been  one  before. 

If  it  had  been  fo,  there  had  been  no  need  of  thefe  Adh,  and  we  know 
the  reafon  of  that  da  ufe  was  to  make  the  matter  difpenlable. 

Iftheimporting&jtf- India  commodities  bea  nuifance,  it  is  not  licenfeable, 
and  the  Company  cannot  maintain  theirtradc,  much  lefs  their  a&ion ; unlefs 
it  lhould  bethoughtthat  the  bringing  in  of  thofe  commodities  by  the  De- 
fendant is  a nuifance,  but  the  bringing  in  the  fame  by  the  Plaintiffs  is  not. 

He  inforces  this  with  a rcafon,  that  there  may  be  mile  hid  from  the  abund- 
ance of  the  imponationcxcccding  our  expot  cation,  and  refczablingit  to  what 
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is  (aid  to  Rep.  Ui.  that  by  the  Common  Law  the  King  ought  to  fave 
and  defend  his  Realm  as  well  againft  the  Sea  as  againft  enemies ; that  it 
fhoutd  not  be  drowned  nor  wafted;  and  as  the  King  may  prevent  inun- 
dation of  water,  fo  he  fays,  he  may  as  to  trade. 

Anfxu.  This  is  a limilUudc  in  words,  but  not  as  to  the  nature  of  things, 
and  if  there  beany  force  in  it,  it  is  againft  the  Plaintiffs;  for  thereis  not 
in  their  Charter  any  limitation,  the  Company  may  bring  in  as  much  as 
they  will,  nay,  it  feems  by  their  allegation,  that  this  trade  is  to  be  ma- 
naged moft  largely  by  means  of  the  Company,  and  therefore  thence  is  ra- 
ther the  danger  of  trie  glut. 

Mr.  Halt  makes  it  a great  argument  to  maintain  the  Charter,  that  it  is 
a neceflary  regulation  of  the  trade,  and  that  the  trade  could  not  have  been 
fettled  but  by  fuch  a Company  ; and  fays,  if  it  flrould  be  laid  open,  it 
would  ruin  the  trade  both  cif  the  Company  and  the  Defendant. 

And  it  is  averred  in  the  declaration,  that  this  trade  cannot  be  managed, 
but  per  bujufmsdi  Corfu!  C.rporatwn. 

Anfw.  1 his  contradicts  SI  chelhrn’s  calc,  for  that  was  upon  a licence 
granted  to  a fingle  Merchant  to  trade  to  the  Ettjfl- Indies ; and  it  is  known 
that  this  trade  has  been  managed  by  private  perfous  before,  and  frrrce  there 
was  a Company. 

And  this  is  to  ftt  up  convenience  or  pretence  of  convenience  againft 
Law;  the  Statute,  which  we  have  pleaded,  fays,  that  all  trade  ftrall  be 
open  ; the  Plaintiffs  fry,  it  (lull  be  open  to  them  only,  btcaufe  they  can 
manage  it  bell. 

If  other  men  (hould  fay  that  they  could  manage  it  better,  the  pretence 
were  as  fair  for  them  to  exclude  the  Company  from  the  trade. 

But  I except  againft  this  averment,  it  is  a frivolous  and  impofEMc  aver- 
ment, no  illirecan  be  taken  upon  it,  unlcfs  iffuc  flrould  be  taken  upon  a 
frmilitude,  (viz.)  hujifmsdi  Caput  Corfu  ■Hum. 

If  a licence  were  grained  (as  it  is  faid  to  be  in  Michdborn's  cafe)  to 
one  man  to  trade  to  the  Eajl-lndies,  and  heflioulJ  bring  fuch  an  aftion, 
and  aver  that  the  trade  could  not  be  managed  but  by  fuch  an  nne  as  lie, 
it  would  not  be  good,  and  yet  as  good  as  this  is.  In  an  action  for  words, 
it  is  not  allowable  to  a 11  edge  that  the  Defendant  fpoke  fuch  words,  or 
kttjus  fsmilia. 

Moreover, the  declaration,  as  it  is  penned,  contradicts  itfelf;  for  it  fays, 
that  the  trade  cannot  be  managed  but  by  the  Company,  and  yet  charges 
the  Defendant  that  he  did  manage  a trade  there;  which  is  not  poflrblc, 
and  it  is  penal  enough  upon  the  Defendant  that  he  attempts  to  manage 
trade  where  he  cannot. 

Mr.  Holt  objects,  that  the  Statute  wc  plead,  ought  not  to  be  taken 
univerfally,  that  the  Sea  fltall  be  open  to  all  Merchants ; for  then  it 
would  extend  to  give  liberty  of  trade  to  tire  King’s  enemies  who  are 
Merchants. 

Anftu.  True  it  is,  neither  this,  nor  any  fuch  Law  extends  further  than 
to  Alien  Armies  and  Subjects,  there  arc  jura  belli , as  well  as  jura  pads ; 
and  it  is  undcrilood,  that  enemies  who  are  foreigners  may  be  taken  and 
proceeded  againft  according  to  Martial  Law  ; but  the  Defendant  is  a fub- 
jciit,  and  cannot  be  an  enemy. 

tic  fays  further,  that  this  Statute  Ihould  not  extend  to  this  trade,  bc- 
caufe  tlut  in  EJtv.  Ill's  time,  when  it  was  made,  trade  was  driven  with 
Chriftians  only,  and  not  with  InliJels. 

If  this  be  fo,  it  deftroys  the  only  authority  he  has  (viz.)  MitheV'crn’s, 
cafe,  where  the  only  "round  of  the  opinion  is,  chat  there  was  a licence 
granted  to  trade  with  infidels,  in  the  time  of  the  faid  Ed.  III. 

But  this  Statute  mull  be  taken  as  it  is  penned,  univerfally,  and  not 
•confined  to  thofe  countries,  places  and  parrs  which  were  then  ufed ; the 
Statute  docs  not  diJhrigutfb,  13  ubi  lex  non  dijlirguil , r.t  nos  dijlinguimus, 
otherwife  no  man  mull  trade,  but  to  thofe  few  places  that  he  can  prove 
were  traded  to  before,  rS  E.  III. 

He  fays  (as  ff.  n.  b.  S 5. ) that  the  King  may  reftrain  men,  by  Ne  Ex- 
eat Reg  mi  in,  fiom  going  beyond  Sea  ; and  cites  Davit,  9.  b.  that  one  rca- 
■fon  of  the  King’s  being  imirlcd  by  prefeription  to  the  great  culforn,  was 
Sot  his  leave  to  Merchants  to  go  and  carry  goods  out  cf  the  Realm. 

Anfxu.  It  is  true,  that  Book  of  Davis  & oes  fay  fo,  but  he  cites  to  prove 
the  opinion.  Dyer  165.  and  this  Statute,  18  E.  HI.  which  we  have 
pleaded ; fo  that  that  Book  is  of  no  further  ufi;,  than  the  authorities 
upon  which  it  is  founded  do  warrant : which  if  wc  examine,  we  lhall 
find  that  in  Dyer  it  is,  among  other  things,  made  a quttre , in  a cafe  re- 
ferred to  the  Judges  concerning  a new  impoihion  fee  by  Queen  Mary  on 
.Metchandizc,  whether  by  Common  Law  Merchants  were,  or  might  be 
reft  rained  from  going  out  of  the  Kingdom,  without  leave  of  the  King  or 
Queen  ; to  which  tne  Judges  give  no  refutation  : which  firews,  they 
thought  the  Lavy  was,  that  there  was  no  fuch  rcllraim  or  need  of  leave ; 
for  when  Judges  give  no  refolution,  in  the  cafe  of  the  King,  it  is  a fign 
that  in  their  opinion  the  Law  is  againft  him  ; and  for  the  Statute, 
18  E.  HI.  which  wc  plead,  it  is  flat  againft  it. 

P.  jV.  B.  85.  a.  is  cNprefs,  drat  by  Common  Law,  every  fubjecl  may 
go  out  of  tire  Kingdom  for  Merchandize,  or  Travel,  or  other  caufes  as  lie 
pleofes,  without  leave,  E.  Co.  pi.  Cor.  180. 

5 1L  cap.  2.  Rcftrains  people  paffingour,  but  it  excepts  Merchants, 
and  even  that  Statute  is  repealed.  4 Jatibi,  cap.  t.’tis  clear  that  the  King 
may  reftrain  his  fubje&s  from  going  out  of  the  Realm,  by  his  Writ  of 
JV.  Exeat  Regmem.  But  that  Writ  was  originally  for  the  Clergy  only, 
and  js  properly  granted  for  matter  of  State  only;  and  the  words  of  it 
are,*^WOT  pluruna  Holds  13  Co  > ante  nojlra  prejudiciulia  ibidem  prsfcqui  in - 
Stiidls.  Of  late  indeed  it  has  been  extended  to  confine  a per  ion  to  abide 
the  Juftice  of  a Court  here,  but  l think  no  further.  It  is  always  to  re- 
ftrain a man  from  fomething  unlawful,  and  againft  the  duty  o f a tabled ; 
never  to  reftrain  from  a lawful  Act,  as  trade  is. 

Neither  is  it  general  or  univerfal,  but  always  particular,  and  granted 
upon  oath,  made  concerning  a particular  perfon  ; and  fincc  there  needs 
fuch  a fpetial  Writ  to  reftrain  an  obnoxious  perlipn,  it  proves  the  Law 
tube,  that  all  other  perfons  are  at  liberty  togo. 

And  there  was  no  ,\e  Exeat  Rjgmrn  agaiuliihe  Defendant,  nor  caufe 
for  any;  and  if  there  had  been,  and  he  bud  gone  againft  it,  though  it 
were  an  offence  to  the  Kin;:,  it  would  not  give  caufe  of  action  to  the 
.Plaintiffs. 

He  cues  Co-  L:tt.  5.  a.  That  no  fubiccl  can  build  a caftle  or  a fortrefs 
without  tire  King’s  licence,  and  11  Kef.  87.  i>.  and  Co.  Magna  Chart  a 
199.  that  no  man  can  make  a park  without  the  King’s  licence;  and 
;i  H.  VII.  t g.  that  the  King  may  licence,  where  if  one  kill  another, 
it  is  no  felony . 
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An  fits.  Thcfe  iuftjitces  agree  not  to  our  cafe : a man  may  not  build 
rallies  without  the  King’s  licence,  any  more  than  rail'e  forces,  or  appro- 
priate hauls,  which  are  fa  as  naturae,  and  tire  King's  'game ; much  lefs 
take  away  the  lives  of  the  Kiug’s  fubjeQs  ; but  there  is  no  parity  of  rea- 
fon,  that  a man  flrould  not  ule  an  innocent  trade. 

It  is  more  fuitzble  thereto,  to  inlfcmce,  that  a man  may  without  licence 
build  a houle,  or  make  a hedge,  and  inclofe  a gar  Jen  or  field,  and  thereby 
prelervc  the  lives  of  himfclf  and  his  family. 

In  the  next  place,  Mr.  Hitt  lays,  there's  a great  deal  of  difference  be- 
tween trading  in  a Company,  and  trading  out  of  a Company  ; that  this 
Charter  is  good  becaufe  it  gives  the  trade  to  a Company,  and  being  a 
Company,  and  Chriftians,  they  will  take  care  that  iiu.tr  Agents  and 
Factors  keep  up  to  the  Chrillion  Religion  ; but  other  people  will  cor.- 
verfc  only  with  Infidels,  and  cannot  have  Divine  Offices. 

Anfxu.  It  is  not  required  by  the  Charter,  that  tire  Members  taken  into 
the  Company,  Ihould  be  Chriftians,  and  their  fons,  fervants,  and  factors 
may  be  no  Chriftians,  nor  are  they  bound  to  have  Divine  Offices.  And 
the  Defendant  and  others  arc  Iikcwife  Chriftians,  and  may  have  Divine 
Offices  as  well  as  they;  and  in  this  trade,  the  Defendant  and  thofe  wren 
him  converfe  with  tire  fame  perlons,  as  the  Company  and  their  Agents 
do  ; or  if  not,  then  there  is  no  interfering,  no  caufe  of  complaint. 

He  obferves  out  of  the  Journal  of  the  Houfeof  Commons,  4 5 E.'iz.  that 
the  Houfeof  Commons  loll  vigoroully  upon  Monopolies;  anJ  there  was 
brought  in  a catalogue  of  them,  but  therein  is  nothing  of  the  Eajl-lndia 
trade,  tho'  there  was  fuch  a Charter  then  in  being. 

Anfiv.  I know  not  whether  there  was  fuch  a Charter  then  in  being  ; 
but  if  there  were,  poffibly  it  was  not  taken  notice  cf,  or  pofBbl y no 
grievance  then  appeared  from  it ; arid  likely  that  Company  was  better  ad- 
v fed.  than  to  endeavour  to  reftrain  others  from  trade. 

Bcfidcs,  I have  heard  a Vote  of  the  lloufe  ol  Commons  cited  fomelimes, 
but  never  knew  the  lilcnce  of  the  Houle  of  Commons  cited  for  authority 
before ; doubtlcls  in  that  Parliament,  as  in  others,  the  Members  com- 
plained of  thofe  grievances,  which  then  affefted  the  Boroughs  and  Places 
they  ferved  for : they  undertake  not  to  enumerate  all  the  Monopolies, 
that  were  or  might  be,  and  it  is  molt  prudent,  in  order  to  obtain  redrefs, 
to  limit  their  complaints  to  the  prefent  occaiion. 

P"Jl,  Mr.  Holt  mentions  three  Statutes,  3 Jccobi,  cap.  6.  there  having 
been  a Charter  obtained  by  feme  Merchants  for  foie  trade  into  the  Domi- 
nions of  Spain  and  Portugal.  It  is  enacted,  that  it  fhall  and  may  be  law- 
ful, for  all  fubjects  to  trade  thither,  notwithstanding  that  Charter  or  any 
other;  and  thereupon  he  infers,  that  the  Parliament  takes  the  Charter  to 
be  good,  and  therefore cnaft  that  the  trade  fhall  be  laid  open. 

Anfxu.  There  is  nojull  ground  for  this  inference. 

Fuji,  It  were  a (Irani  beyond  the  Plaintiffs  own  foundation,  for  that 
it  related  to  a trade  to  Spain  or  Portugal,  which  are  Chri Ilian  Countries. 

Secondly,  The  preamble  of  the  Act  lets  forth  rcafons  enough  todertroy 
the  Patent  at  Common  Law,  (viz.)  that  ail  fubj.xls  ought  to  enjoy 
, equally  the  benefit  of  peace  and  free  trade ; that  otherwife  the  fubjects  of 
England  would  be  in  a vvorfe  condition  than  thole  of  Scotland  and  Jr, Ena  .- 
that  it  was  attended  with  the  jmpuyeriflung  of  Merchants,  Mariners  uni 
Manufacturers,  leflening  the  pr.ee  of  their  commodities,  and  enhancing 
forefelt,  13 e. 

Thirdly,  The  Aft  calls  it  a common  traffick,  and  does  not  only  fay  ic 
(hall  be  lawful,  butthat  there  Crail  be  free  liberty  to  trade  there,  in  lueh 
fort  and  manner  as  was  accuflomed  : fo  that  the  Act  did  not  make  the 
Charter  illegal,  but  found  it  lb,  as  being  an  irmovation  againft  what  is 
ufed  and  ought  to  be. 

Alfo  be  mentions  tire  Statute  of  Monopolies,  21  Jacobi,  cap.  3.  where- 
in he  obferves,  there  is  a provilb  to  fave  the  Companies  or  Societies  of 
Merchants.  And  the  Statute  14  Cured  II.  cap.  24.  which  in  the  pre- 
amble declares  the  putting  in  of  Stock  into  the  Eajl- India  Company  to 
be  for  publick  good. 

Anj'w.  That  laft  Statute  indeed  in  the  preamble  fays,  it  is  for  publick 
good,  but  it  is  the  publick  good  of  the  Company  ; and  tire  fame  pream- 
ble fays,  that  divers  Noblemen,  Gentlemen,  and  other  pa  Ions  or  qua- 
lity, not  bred  to  trade  or  merchandize,  uiJ  put  in  Stock  there  ; and  en- 
acts, that  they  (hall  notin  that  refpeft  be  reckoned  Traders, and  fo  liable 
to  a Commiffion  of  Bankrupt:  whereupon  I might  oblcive,  that  this 
Company  is  not  to  be  reckoned  a Company  of  Merchants,  and  therefore 
not  within  the  provifo,  21  Jacobi,  above-mentioned. 

But  I give  this  further  anfwer  concerning  that  provifo  : the  words  of 
it  are,  Provided  alfo,  and  it  is  hereby  further  intended,  declared  and  en- 
acted, that  this  Aft,  or  any  thing  therein  contained,  (hail  not  in  any  wife 
extend,  or  be  prejudicial  to  the  City  of  London,  13c.  or  to  any  Compa- 
nies, or  Societies  of  Merchants  within  this  Realm,  erected  for  the  main- 
tenance, enlargement  or  ordering  of  any  trade,  or  merchandize,  but  that 
the  fame,  and  rheir  liberties,  privileges,  powers  and  immunities  lhall  be, 
and  continue  of  fuch  force  and  effect,  as  they  were  before  the  making  of 
this  Aft,  and  of  none  other  ; any  thing  before  in  this  Act  to  the  contrary 
in  any  wife  notwich handing. 

Now  jhjl,  this  is  but  a general  faving;  and  fiippofing,  as  Mr.  Holt  does, 
that  there  was  fuch  an  Eajl-lndia  Company  then  in  being;  if  the  Parlia- 
ment had  had  as  favourable  an  opinion  of  their  Charter,  as  they  had  of 
Manfcll’s  or  Maxwell's,  or  the  other  there  mentioned,  they  would  Kvc 
faved  it  by  particular  mention,  as  they  did  thofe,  which  would  have  been 
fomc  countenance  to  fuch  a Charter. 

Secondly,  Admitting  it  faved  generally  or  particularly  by  the  provifo, 
that  does  not  make  it  better ; the  proviio  only  fays,  it  lhall  continue  of 
fuch  force  and  efteft,  as  it  was  before  of  the  making  the  AS,  and  none 
other:  i.  e.  If  notwithftanding  the  body  of  the  Aft,  if  it  were  a Mono- 
poly and  void  before,  it  lhall  remain  fo ; and  if  it  were  good  before,  ic 
fhall  remain  fo,  notwithftanditw  the  provifo. 

If  it  be  allied,  to  what  purpofe  the  provifo  was  made,  it  is  anfwercii 
dearly  thus;  the  Sort ute  giving  an  additional  penalty  of  treble  damages 
anddoublecofts  againft  any  perfon,  chat  Ihould,  after  forty  days,  after  the 
end  of  that  Seffion  of  Patliament,  hinder,  grieve,  difturb  or  difquietany 
perfon,  or  any  ways  feize,  attach,  diftrain,  take,  carry  away  or  detain 
his  goods,  by  occaiion  or  pretext  of  any  Monopoly,  or  of  any  fuch  Cont- 
miffion.  Grant,  Licence,  Power,  1'aCulty,  Letters  Patents,  c 3c. 

Now  the  provifo  appointed  that  nothing  in  the  Act  lhall  extend  to 
any  Society  or  Company  of  Merchants ; it  faves  perfons  that  Dull 
hinder,  grieve,  diflurb  or  dil'quict  others  by  occaiion  or  pretext  of  fuch 
a Society  or  Company  from  that  penalty  ; fo  that  the  Plaintiffs  have  this 

advantage 
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advantage  from  the  provifo  (;f  they  are  at  all  within  it),  that  they  fhall  not 
be  liable  to  the  Defendant’s  treble  Damages  and  double  colls  for  bringing 
this  prefent  Suit  againfl  him. 

6 Car.  Janes  231.  Meunfon  vtrftis  Lifter,  was  a cafe  concernin':  an  of- 
fice granted  by  Letters  Patent,  \ Jacobi,  for  foie  making  all  Bills,  informa- 
tions and  Letters  miflive  in  the  Council  of  York.  Now  the  next  provifo 
in  the  Statute  does  fave  Officers  in  the  fame  manner  as  this  provifo  docs 
Societies  or  Companies  of  Merchants.  It  was  adjudged,  that  though  this 
grant  of  this  office  were  faved  by  the  provifo,  yet  it  was  ftill  a Monopoly, 
and  void  ; it  being  unreafonable  that  one  perfon  Ihould  have  the  making 
of  all  bills,  £^<r.  which  is  proper  work  for  Counfc!  or  Attornies,  and  that 
(in  cafe  of  crofs-bill)  both  parties  Ihould  be  obliged  to  difclofe  their  evi- 
dence to  that  perfon ; but  by  rcafon  of  this  provifo,  this  Grantee  Ihould 
not  be  liable  to  the  treble  damages  and  double  colls  ; the  provifo  laves  us 
againfl  that  Statute,  but  docs  not  eftablilh  againfl  the  Common  Law. 

Bcfides,  this  provifo  docs  not  at  all  extend  to  this  Charter;  it  only  con- 
cerns fuch  as  were  then  in  being,  and  fays,  they  Ilia  11  continue  iu  fuch 
force,  as  they  were  before  the  making  of  that  Statute.  But  this  Com- 
pany thar  is  now  Plaintiff"  was  made  not  long  fincc,  vix.  by  Charter  13 
of  this  King. 

Mr.  Hah  cites  feven  precedents  of  Grants  by  Queen  Eliz.  of  folc 
trading  to  feveral  Infidel  parts. 

To  which  I anfwer.  That  the  more  there  are  of  this  kind,  the  ftronger 
the  argument  is  for  us;  for  the  greater  occaiion  has  been  adminiftcred  to 
bring  actions  or  informations  of  this  nature,  but  none  was  ever  brought ; 
and  the  rcafon  why  none  has  been  brought  is,  bccaufc  none  could  be  upon 
this  fcorc. 

The  claufes  in  this  Charter,  for  forfeiting  lliip  and  goods,  and  impri- 
fonment,  Idc.  may  as  well  be  cited  for  precedents  hereafter  ; and  yet  it  will 
not  be  denied,  that  at  leaft  fome  of  thefe  claufes  are  void  : it  has  been 
frequent  to  infert  ebufe'  in  Charters,  which  Will  not  hold  water,  they 
ferve  for  a flourilh,  and  in  lerrorem , like  the  penalty  of  1000/.  in  a Sub- 
poena. 

Alfo  thefe  Charters  were  temporary,  and  they  were  bottomed  upon 
fome  new  difeovery  of  a trade  or  a palfage  ; and  in  truth  that  is  the  only 
good  foundation  upon  which  fuch  a Chatter  can  be  granted,  Godb.  254. 
when  a new  invention  or  difeovery  has  been  made,  or  is  making  by  any  1 
perfon,  by  his  (kill,  charge,  and  perhaps  peril  of  his  life,  the  King  may 
remunerate  him  with  luchaGrani ; but  that  mull  be  only  for  a reafonable 
number  of  years,  and  no  further  by  the  Common  Law : and  before  the 
Statute  of  Monopolies,  21  Jacobi,  adjufled  that  reafonable  time  to  fourteen 
yeais.  And  I take  it  that  the  lirll  Grant  made  in  England  to  perfons  for 
foie  trade  to  the  Eajl- Indies,  was  upon  fuggdlion  and  confidcration  of  their 
being  firft  traders  there,  and  that  was  for  hftcen  years,  which  is  long  fincc 
expired.  Though  it  feems,  trade  to  the  Enjl-lndits  was  known  to  ocher 
Europeans  many  hundred  years  ago. 

Jmpiger  txlremos  currit  Mercator  ad  bu'.os 
Per  Mart.  Hor. 

I (hall  mention  two  or  three  Aft  of  Parliament,  which  do  countenance 
and  encourage  free  trade  by  any  perfon  to  the  Eafl- Indies. 

17  Carolii.  cap.  2J.  It  is  made  a Prcmunircto  hinder  any  perfons  from 
importing  Salt-Petre  ; the  Defendant  did  import  Salt-Petre  in  this  Ship, 
and  fo  do  all  Ships  that  come  from  the  Eaji-Indies  ; it  is  their  ufual  ballall. 

12  Carol!  II.  cap.  18.  parag.  3.  (confirmed  and  re-enafted  13  Car.  11. 
eap.  14.)  forbids  the  bringing  in  of  any  goods  of  Afr  ica,  A ft  a,  or  America. 
and  in  any  VelTel,  but  fuch  as  belong  to  the  people  of  England , Ireland, 
Wales,  and  Berwick,  or  of  the  King’s  foreign  Plantations  ; and  parogr.  13. 
mentions  Eaf.- India  commodities.  Here  was  juft  occafion  for  the  Parlia- 
ment to  take  notice  of  the  Company  (for  this  prefent  charter  was  in  being 
in  13,  when  the  laft  Aft  pafied,  and  a like  former  Charter  in  being  in  12, 
when  the  firft  palled),  and  fo  they  would,  if  they  had  thought  the  trade  rc- 
ftrained  to  the  Company.  Bu:  they  feem  to  allow,  that  thefe  goods  may 
he  imported  in  any  Englijh  or  Irijfo  V cllels,  whether  oF  the  Company  or  of 
other  perfons. 

22  and  23  Car.  II.  cap.  ti.  It  is  enacted.  That  a]l  and  every  perfon  or 
perfons,  that  fhall  build  or  caufe  to  be  built  any  lliip  or  veil'd  of  three  decks, 
with  a fore-cafllc,  and  five  foot  between  each  deck,  mounted  with  thirty 
pieces  of  ordnance,  and  other  ammunition  proportionable,  fliiilJ,  for  the 
firft  two  voyages,  which  the  faid  fhip  or  (hips  make  from  hi  sMajelly’s 
Dominions  to  any  foreign  port,  have  and  receive  to  their  own  proper  ufe 
and  benefit  one  tenth  pa:t:  and  all  perfons  that  (hall  build  any  Clips  of 
two  decks,  above  three  hundred  tuns  and  thirty  guns,  fhall  have  one  twen- 
tieth part  of  the  Cuftoms,  that  fhall  be  paid  to  his  Majcfty  for  all  fuch 
goods  or  merchandize,  as  fliall  be  exported  or  imported  on  die  faid  fhip  or 
Clips,  to  and  from  this  Kingdom. 

’Tis  known,  that  fuch  lhips  ufed  to  be  built  and  employed  for  the  Eaft- 
lndia  trade,  and  not  for  trade  to  any  Chriftian  Country  ; but  the  Aft  takes 
no  notice  of  this  Company,  or  of  a licence  to  be  from  the  King  ; but  al- 
lows and  declares,  that  ail  and  every  perfon  or  perfons  may  build  any  Clip 
of  three  decks,  and  make  a voyage  with  her  to  any  foreign  part,  and  en- 
courage people  fo  to  do,  with  a reward  ; to  which  reward  (if  the  Defen- 
dant’s Clip  be  within  the  circumCances)  the  Defendant  might  be  entided 
for  this  voyage  for  which  he  is  now  fued.  And  certainly  no  Law  appoints 
a reward  and  a punilhment  for  the  fame  thing. 

I will  eftablilh  this  point  with  two  authorities,  not  of  a private  nature, 
like  dormant  Patents,  but  the  judgment  of  Parliaments,  and  of  the  Court  of 
King' s-  Bench. 

1 id  2 Pl>.  Id  Mar.  the  Mufi.cvy  Company  was  crefted  bv  Letters  Patent, 
and  therein  a claufe,  toreftrain  all  others  from  trading  upon  a like  penalty, 
as  here  ; but  notwithftanding  that,  other  people  did  trade  thither : and 
thereupon,  8 Eliz.  an  Aft  of  Parliament  was  made,  reciting  the  Charter, 
and  that  other  perfons  did  trade  thither  notwithftanding ; and  therefore 
cnafts  that  the  Charter  fhall  Hand,  and  no  other  perfon  fhall  trade  thither  ; 
which  fhews  the  judgment  of  the  Parliament,  that  without  this  Aft  the  re- 
flraint  was  not  good. 

The  other  concerned  the  late  Canary  Company. 

Itis  Mich.  20  Car.  II.  Rot.  403.  Banco  Regis,  Horn.  118,  idc.  Ivy. 

They  had  a Charter  with  like  reftraint  and  penalties  as  in  this;  and  in 
trcfpafs  brought  for  feizing  the  fhip,  the  Defendant  juftified  by  virtue  of 
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the  Charter,  and  judgment  was  given  for  the  Plaintiff  againfl  the  Charter, 
by  the  uniform  opinion  of  the  whole  Court. 

That  cafe  indeed  was  not  the  fame  with  this,  as  to  the  manner;  but  as 
to  the  matter  and  fubllancs  it  is  the  fame. 

I fhall  conclude  this  point  with  an  obfervation  of  roy  Lord  Cole,  Jur. 
Co. -si-  chat  Acts  of  Parliament  againfl  the  freedom  of  merchandise  never 
bola  long. 

If  that  be  the  fete  of  Afts  of  Parliament,  which  are  Laws,  certainly  a 
Charter  mads  to.  fuch  purpofe,  ought  not  to  be  allowed. 

The  Second  Point. 

I take  the  Law  to  be  clear  with  F.  N.  B.  S5.  a.  that  every  fobjeft  may 
go  out  of  the  Kingdom  for  merchandize  as  he  plcafes,  and  whither  ho 
pleafes,  without  acting  leave  of  the  King,  and  fhall  not  be  punilhed  fur  it. 

But  now  taking  it  by  admiffion,  that  perfons  arc  reftrained,  and  thatthe 
Defendant  ought  not  to  have  traded  to  the  Eajl-Indies  without  licence  ; 
yet  I conceive  this  aftion  upon  the  cafe  can  never  be  maintained. 

In  maintenance  of  it,  Mr,  Holt  lays,  that  this  privilege  of  trade  granted 
to  the  Company  is  a franchtfe;  and  if  another  violates  it,  the  Grantee  may 
have  an  aftion  of  the  cafe  againft  that  perfon,  as  22  H.  VI.  14.  and 
1 1 H.  IV.  47.  where  the  King  has  granted  a Fair  or  Market ; if  a matt 
fet  up  another  Fair  or  Market  to  the  damage  of  the  former,  he  that  has  . 
the  Grant  fhall  have  an  aftion  in  the  cafe. 

I obferve,  that  in  the  arguing  of  the  firft  point,  Mr.  Holt  all  along 
called  this  a licence,  which  now  (to  fupport  this  fccond  point)  lie  would 
have  a franchifc;  but  thefe  two  things  differ  greatly.  A franchifc  (under- 
lined properly)  is  an  Hereditament,  a thing  of  intereft,  and  affignablc  and 
transferable  } but  a Licence  is  only  Relaxatio  Juri 1 , a difpenfation  with 
the  Law,  a privilege  to  certain  perfons  to  do  an  Aft  with  impunity.  When 
the  King  grants  a market,  he  creates  or  grants  a real  thing;  but  when  he 
gives  liberty  to  trade,  he  does  not  create  or  grant  a real  thing,  but  only 
difeharges  or  prevents  a penalty  infliftable  for  trading  without  I’ucb  leave. 

When  the  King  creates  or  grants  a Market  to  any  perfon,  if  he  makes 
a Grant  of  another  Market  to  another  perfon,  to  the  damage  of  the  firft, 
it  will  be  void,  bccaufc  the  Grantee  h3s  a franchifc  that  is  a real  intereft 
and  the  Grantee  may  have  an  aftion  of  the  cafe  againft  him  that  fets  up  » 
Market  under  pretence  of  fuch  a Grant,  39  well  as  he  may  againft  a man 
that  fets  up  a Market  without  any  pretence  of  Grant. 

But  if  the  King  licenfe  any  perfon  to  trade,  he  may  notwithftanding 
licenfc  others  too,  although  that  be  to  the  damage  of  the  firft  ; for  he  has 
not  conveyed  any  intereft  to  the  firft,  that  Ihould  hinder  him  from  difpen- 
finjjj  with  others. 

rhere  is  no  bottom  for  this  aftion  to  Hand  upon  ; there  are  but  two 
things  in  the  Charter  towards  it;  firft,  a licence  to  the  Company  to  trade  ; 
Jecondly,  a prohibition  and  reftraint  to  others,  whereby  the  Company  is  to 
have  the  folc  trade. 

If  the  King  had  only  granted  a licence  to  the  Company  to  trade  to  the 
Enft- Indies ; the  Company  could  not  thereupon  have  an  action  againft  the 
Defendant  for  trading  thither.  Now  when  the  King,  in  the  fame  Charter, 
adds  a reftraint  and  prohibition  to  the  Defendant  and  all  other  fubjefts; 
this  Mr  .Holt  would  have  to  be  no  more  than  the  Law  laid  before ; but  if 
it  be  more,  this  does  not  add  any  real  intereft  to  the  Company,  or  better 
entitle  them  to  an  aftion. 

Suppofe  it  to  be  an  offence,  and  punifhablc  for  the  Defendant  to  trade 
to  the  Baft- Indies  without  the  King’s  licence ; the  King  difpenfes  to  the 
Plaintiffs,  fo  that  they  may  trade  llure  freely  ; then  the  Defendant  trades 
there  without  licence,  this  may  (according  to  that  fuppofiiion)  fubjeft  him 
to  penalty  at  the  fuit  of  the  King,  hut  this  gives  no  title  to  levy  money  upon 
the  Defendant  for  trading  without  licence,  there  is  no  privity,  no  caufe  of 
aftion. 

The  refolution  at  the  end  of  the  Cafe  of  Monopolies,  11  Rep.  88.  b.  la 
a dear  authority  to  this  purpofe  : Cards  were  prohibited  by  Aft  of  Par- 
liament lobe  imported  ; and  the  Queen  grants  to  Darcy  that  he  Ihould  have 
the  foie  importation  of  Cards,  non  objlante  that  Statute  ; and  during  that 
Grant,  another  man  imported  Cards,  againft  whom  Darcy  brought  aii 
aftion  on  the  Cafe  for  it,  and  therein  alledged  too  that  lie  had  been  at  great 
charge  to  make  and  provide  Cards  fulEcient.  But  rcfolvcd  that  the.  aftion 
would  not  lie ; but  for  punifhing  the  party,  the  remedy  which  the  Statute 
appointed  againft  importing  mull  be  followed. 

it  is  infilled  upon,  that  the  Plaintiffs  have  been  at  great  charge  to  carry 
on  this  trade,  and  by  others  interloping  they  Ihould  lofe  the  fruits  of  it. 

The  Defendant  has  as  much  to  fay,  that  he  has  beenat  great  charge,  and 
by  feftraining  and  profecuting  him  he  Ihould  be  3 lofer. 

But  I fay,  this  is  damntem  fine  injuria.  In  the  mentioned  Books  of 
22  H.  VI.  14.  and  11  H.  IV.  47.  it  is  held,  that  the  aftion  on  the  cafe 
would  not  lie,  which  was  brought  by  a Scboolmafter  (or  two),  for  that  he 
had  an  ancient  fchool  in  a town,  and  onefet  up  another  near,  fo  that  whereas 
before  he  had  two  (hillings  a quarter  for  a boy,  now  he  could  have  but 
one  Chilling  : fo  for  erefting  a mill,  that  withdraws  cuftom  from  a former 
mill,  no  aftion  lies. 

In  every  aftion  on  the  cafe,  there  muft  be  damnum  td  injuria,  there  mull 
be  a wrong  to  the  party  plaintiff : It  is  no  wrong  to  the  Plaintiffs  here 
that  another  offends  againft  that  Law,  which  is  difpenfed  with  to  them. 

If  the  Defendant’s  trading  without  the  King’s  leave  be  an  offence  againfl 
the  King,  it  is  punifhablc  by  the  King  ftill,  and  that  way  of  punilhment 
muft  be  followed,  if  there  is  to  be  any ; befides,  all  the  foundation  the 
Plaintiffs  Ihould  Hand  upon  is  the  Charter,  but  they  do  not  follow  that  ; 
the  Charter  appoints  the  penalty,  to  be  forfeiture  of  fhip  and  goods,  whereof 
one  half  to  the  King ; but  no  aftion  on  the  cafe  is  given,  or  meant,  wherein 
the  carriage  may  be  more  or  lefs,  and  wherein  the  King  is  excluded  from 
any  (hare. 

If  an  Aft  of  Parliament  prohibit  under  forfeiture  of  fhip  and  goods,  the 
one  half  to  the  King,  the  other  to  the  party,  fliatmuil  be  followed,  these 
fhall  never  be  an  aftion  on  the  cafe;  for  the  Common  Law  lhuts  it  up  with 
a flrong  negative,  and  fays,  there  fhall  be  no  other  penalty.  And  in  ail 
cafes  of  Statutes,  By-Laws  and  Charters,  the  method  of  punifhment  pre- 
fer! bed  mull  be  obferved. 

To  obviate  this  the  Plaintiffs  have  been  cautclous,  and  have  mifreci ted  the 
Charter  in  their  declaration;  they,  to  let-in  a pretence  for  their  aftion,  rc- 
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cite  the  prohibition  or  reftraint,  and  ftep  there,  as  if  the  prohibition  were  ab- 
foiuic  and  general ; wheicas  it  is  Jub  mods,  under  a fpccial  penalty  of  for- 

fC‘ An'd  this  appears  upon  Oyer,  and  therefore  for  this  variance,  judgment 
cueht  to  be  for  the  Defendant,  if  there  were  nothing  clle _in  the  cafe. 

But  waving  this  concerning  the  form  of  the  Suit,  I innit  upon  the  main 

m There  is  a natural  nccdEty  that  every  man  that  will  live  muft  eat,  and 
thence  a neceffity  and  obligation  to  labour  ; and  there  is  a property  in  this 

means  of  livelihood  as  well  as  in  life.  ..  ,, 

The  K ing's  power  and  prerogative  is  toeftablifh  and  preferve  this  to  all 
his  Subjects.  . , . . 

Trrffick  is  one  of  the  honefteftand  juileft  forts  of  induftry,  and  is  more 
efpccially  proper  for  an  llland.  . 

The  King  cannot  prohibit  merchandize,  nor  laya  penny  impofition  upon 
it ; therefore  our  Kings  have  received  tunnageand  poundagefrom  the  Grants 
of  Parliaments  : wheicas  if  they  had  fuch  a power  (as  the  Plaintiffs  Loun- 
fcl  fpeak  of)  overall  ttade,  they  might  by  the  means  of  that,  have  made 
an  undeniable  title  to  fuch  a revenue,  without  theconfent  of  the  Lords  and 
Commons.  , . , 

Rcftraining  of  trade  (though  but  for  a time  or  place)  is  one  of  the  great 
things  which  has  been  always  referred  to,  and  excrcifed  by  authority  of 
parliament,  as  we  2nd  almoft  in  every  Seffions. 

This  which  is  now  before  your  Lord  (hip,  is  the  greateft  Monopoly  that 
has  been  attempted.  It  monopolizes  Africa,  Alia.,  and  America , at  leolt  on 
the  South  ; it  devours  above  half  the  trade  of  the  Nation,  the  trade  ot  Lin- 
nens  from  Hamburgh,  Flanders,  and  Holland  ; Silks  from  Italy  ind  Turks,  and 
when  the  prohibition  expires,  from  France  ; and  affedts  our  Manufactures 
at  home,  upon  all  which  the  livelihood  of  many  thoufands  depends. 

It  is  againll  the  Common  Law  and  many  exprefs  Statutes. 

No  man  was  ever  punifhed,  in  any  Court,  for  ufing  foreign  trade  ; no, 
net  in  the  Star-Chamber , which  extends  the  prerogative  moll.  It  is  La- 
Jus  fi imao  imprejfuttis,  although  there  has  been  occalion  to  have  had  pre- 
cedents, if  any  fuch  accident  could  have  lain. 

But  as  this’is  the  firft  that  has  been  brought,  I fhall  prefume  it  will  re- 
ceive that  juft  uifcouiagcmcnt  from  your  Lordfhips,  that  it  will  be  the  laft. 
And 

I pray  your  Judgment  for  the  Defendant. 

Mr.  Sollicitor-Gcncral  Finch  (afterwards  Earl  of  Nottingham)  his 
Argument. 

Be  Term.  Pafib.  Anno  Regni  Regis  Caroli  Secundi  xxxvi.  Die  Sabbati 
xix  April:  s,  Anno  Dorn.  1684.  Banco  Regis. 

The  Eafi- India  Company  againft  Thomas  Sondys. 

Juftice  IVtihins.  Mr.  Sollicitor-General,  do  you  argue  that  cafe 
o-day  ? 

Mr.  Sollicitor  General.  Yes,  Sir. 

Mr.  Juftice  Withins.  Mr.  Polkxfcn , do  you  argue  on  the  other  fide  ? 

Mr.  Poilexfen.  I do.  Sir. 

Mr.  Juftice  Withins.  Then,  Gentlemen,  let  him  come  down  to  the  Bar. 
Mi.  Soliicitor  General.  My  Lord,  this  is  an  Action  upon  the  cafe,  brought 
by  the  Eajl- India  Company  againft  Sandy s ; wherein  they  do  fet  forth  that 
the  King,  reciting  former- Letters  Patents  granted  to  this  Company  to  in- 
corporate it,  did  grant  a Charter  to  fuch  particular  men,  and  made  them  a 
Corporation  by  the  name  of  the  Governor,  i Sc.  and  did  grant  to  them  the 
foie  trade  in  all  the  parts  upon  the  Coafts  of  Afta , Afr  ica,  and  America,  from 
the  Cape  of  Good-  Hope  to  the  Streights  of  Magellan.  And  further,  that  he  did 
likewife  grant  to  this  Company  and  fucceflors  the  foie  trade  ; and  granted 
to  them,  that  no  other  of  the  King’s  fubjefls  fhould  trade  within  thofe  li- 
mits, and  did  cxprefsly  prohibit  all  his  fubjcdls,  to  trade  thither,  not  being 
of  the  Company  without  a licence  from  them.  Then  they  fay,  that  Mr. 
Sandys , being  one  of  the  King’s  fubjefts,  did  take  upon  him  to  trade  within 
the  limits  of  thofe  Letters  Patents,  to  wit,  at  Mejlapotan , not  having  a li- 
cence from  their  Company,  or  any  other  authority  to  do  it.  And  this 
they  lay  to  their  damage  of  1000/. 

Mr.  Sandys  to  this,  after  he  prayed  Oyer  of  the  Letters  Patents,  which  are 
fet  forth  in  here  verba , pleads  the  Statute  of  18  E.  III.  which  fays,  that  the 
Sea  fhall  be  open,  and  all  Merchants  fhall  go  with  their  merchandize, 
where  they  plcafe.  To  this  Plea  wc  have  demurred. 

Upon  this  Record,  the  Queftions  will  be  thefe  two: 

Firjl,  Whether  or  no  the  Patent  to  the Eetll- India  Company,  witha  pro- 
hibition to  all  others  to  trade  within  their  limits,  therein  let  forth,  be  a 
good  Patent  ? The  next  is. 

Secondly , Whether,  admitting  it  to  be  a good  Patent,  this  adlion  will  lie; 
that  is,  whether  it  be  a bare  licence  to  the  Company,  or  whether  it  pafs 
fuch  an  Imcreft  to  the  Company  with  that  licence,  as  will  entitle  them  to 
an  adtion  againft  any  that  fhall  intrude  or  incroach  upon  their  trade  ? 

Firjl,  My  Lord,  l am  to  prove  that  this  Grant  is  good  ; and  here  thefe 
confederations  will  fall  in. 

Firjl,  Whether  the  King  had  power  at  Common  Law  to  have  made  fuch 
a Grant  ? 

Secondly , Whether  that  power  be  any  ways  abridged  by  any  Adi  of  Par- 
liament, as  it  is  much  infilled  upon  by  the  other  fide  ? 

Anfw.  Firjl,  That  the  King  had  fuch  a power  at  Common  Law,  I con- 
ceive is  plain,  for  thefe  reafons  : 

Firjl , Becaufe  no  fubjedl  at  the  Common  Law  had  a right  to  trade  with 
Infidels,  no  nor  to  go  thither,  without  licence  from  the  King  firft  had  and 
obtained. 

Secondly,  No  fuch  trade  can  be  eftablifhed  without  precedent  treaties,  and 
no  fuch  treaties  can  be  made  by  fubjecls,  without  licence  from  the  King  to 
make  them.  If  therefore  this  Patent  does  not  reftrain  any  natural  liberty 
or  right  that  the  fubjedlhad,  but  is  introdudlive  of  a new  one,  they  had  not 
before  ; it  will  not  fall  out  to  be  within  the  definition  of  a Monopoly,  in 
which  it  is  one  cflential  part  that  it  reftrains  people  from  that  liberty 
they  had  before. 

Now  that  po  fubject  had  a right  at  Common  Law  to  trade  with  Infi- 


dels, or  go  into  an  Infidel  Country,  without  licence  from  the  King,  will  be 
evident  thus.  And, 

Firjl,  It  will  be  very  coi-.fiderable,  before  we  enter  upon  that  Queftion 
particularly,  to  fee  how  all  right  in  general  to  trade  1 lands  circumftan- 
tiyied  ; and  there  it  is  plain, 

Firjl,  That  there  is  no  trade,  but  what  depends  upon  the  good-will 
and  pleafure  of  the  foreign  Prince  with  whom  it  is,  whether  he  will  admit 
it  or  no;  that  is  pretty  clear. 

Secondly,  This  maybe  reftrained  by  a total  prohibition  of  any  commerce 
with  that  Prince  or  Nation,  by  the  King  here. 

Thirdly,  Tho’  every  man  now,  and  Merchants  always  were  at  liberty  to 
go  abroad  without  licence,  yet  the  King  may  reftrain  any  man  by  the 
WrhNe  Exeat  Regnum,  from  going  out  of  the  Kingdom  ; and  that  without 
(hewing  any  particular  caufe  why,  or  alledging  any  matter  that  is  traver- 
fable  and  triable  with  the  King.  And, 

Fourthly  and  LetjUy , If  any  foreign  Prince,  upon  concluding  any  league 
or  treaty  with  the  King,  lhould  reftrain  trade  to  any  number  of  perfons,  or 
auy  particular  qualification  of  manner  of  proceeding  in  it ; I fee  not  how 
any  man  can  pretend  to  a right,  to  aci  contrary  to  that,  in  breach  of  fuch 
a league  or  treaty  made  with  the  King  by  fuch  a foreign  Prince. 

Then  wc  fay  further,  by  the  Statute  of  3 and  4 Jacobi,  which  opens  the 
trade  to  Spain  and  Portugal,  that  docs  fliow  plainly  that  that  trade  was  be- 
fore incloied ; and  it  does  not  fliow  that  the  Inclofure  of  it  was  illegal,  but 
gives  aright  that  was  reftrained  before  : and  yet  I am  far  from  affirming  that 
the  fubjedl  has  no  right  to  trade,  tho’  it  has  been  objected  that  this  clogs 
it,  and  makes  it  as  none  ; and  therefore,  they  held  it  abfolutcly  necefiary 
to  difaffirm  that  power  and  prerogative,  which  the  Law,  for  the  public 
good,  does  repofe  in  the  King,  and  that  upon  reafons  that  will  not  hold,  nor 
arc  fo  fit  to  be  urged  in  decency  : for  I take  it,  the  poffibility  of  the  abufc 
of  power,  is  no  objection  againft  that  power.  For  by  this  argument,  tho’ 
the  Kinghas  a power  and  prerogative  by  Law  to  reftrain  fubjeclsfrom  going 
beyond  Sea,  by  a Ne  Exeat  Regnum,  no,  fay  they,  he  cannot ; for  then  he  may 
reftrain  all  his  fubjcCts  from  going  out  of  the  Kingdom,  and  fo  imprifon 
and  hinder  every  one  from  going  out  of  the  Nation.  It  is  the  fame  argu- 
ment with  this,  that  they  urge  the  King  claims  a prerogative  to  reftrain  fuch 
trade  upon  occafion  ; they  fay  this  argument  cannot  bold,  for  by  this  rule 
he  may  reftrain  all  commerce  and  trade  whatfoever : fo  that  this  way  of  ar- 
guing does  ftrikeat  all  power,  and  I need  give  no  other  reafon  for  it,  for 
there  can  be  no  power  at  all,  which  is  not  accompanied  with  fome  truft 
and  there  is  no  truft,  but  it  poffibly  (morally  fpeaking)  may  be  broken.  So 
that  this  is  no  argument  againft  the  right  of  the  fubject  to  trade  on  the  one 
fide,  nor  againft  the  prerogative  of  the  King  on  the  other,  in  whom  the  Law 
has  repofed  a truft  to  regulate  and  qualify  trade. 

But,  My  Lord,  in  this  cafe  the  queftion  is  not  of  fo  large  an  extent,  nor 
fo  general  as  this  is : but  only  here  it  is  a queftion,  how  that  right  Hands 
with  refpedt  to  Infidels,  and  that  is  the  queftion  before  your  Lordftiip. 

And  I cannot  butobferve,  in  my  entrance  into  the  queftion,  that  unlefs 
the  Law  had  once  been  held  clear  in  this  matter,  this  could  not  have  come 
to  be  any  fubjedl  of  debate  now,  for  no  fuch  trade  as  this,  could  ever  have 
been  gained  to  the  Nation ; for  none  could  have  ventured  upon  fo  hazard- 
ous an  enterprize,  or  fo  chargeable  a projedl  as  this  was,  if  it  had  been  any 
doubt  whether  thofe  that  run  no  fuch  adventure  fhould  be  admitted  to  reap 
the  firft  fruits  of  it. 

So  that  this  queftion,  as  it  tends  to  overthrow  this  trade,  if  the  Law  be 
taken  to  be  as  they  would  have  it,  fo  it  overthrows  the  Turly  trade  too,  which 
Hands  upon  the  fame  foundation,  with  refpedl  to  the  prohibition  by  Letters 
Patents  as  this  does:  for  the  queftion  is  not,  upon  how  cafy  terms  the  privi- 
leges are  to  be  obtain’d,  as  it  is  confelled  the  terms  are  ealier  in  the  Turky 
Company,  than  in  the  Eajl-lndia  Company ; but  whether  any  terms  at  all 
are  requifite  : if  any  terms  can  be  impos’d  upon  it,  then  thofe  are  good  ; if 
none,  then  that  will  overthrow  the  Turky  trade,  and  all  the  trade  of  the  Na- 
tion. And  furely  if  they  can  prevail  in  this  queftion,  the  fubjecls,  for  whofe 
right  they  pretend  fo  much  to  Hand  up,  will  have  little  caufe  to  thank  them 
for  Handing  up  for  a right,  as  they  call  it,  againft  the  very  Intereft  of  the 
Nation.  But  to  return  to  our  argument : 

The  fubjedl  can  have  no  fuch  right  to  trade  with  Infidels  without  li- 
cence from  the  King  ; for  they  arc  looked  upon  as  enemies,  not  only  in  a 
fpiritual  fenfe,  as  they  are  of  a contrary  Faith  and  Religion,  but  they  are  fo 
treated  in  Law  ; and  the  refolutions  of  the  Law  are  fuch  as  we  may  fee  in 
Calvin' scafe,  and  the  12  H.  VIII.  which  is  a Book  they  cited,  and  was  quo- 
ted here  before,  upon  the  firft  argument  of  this  cafe  ; where  it  is  held,  that 
a Pagan,  tho’  he  be  beaten,  cannot  have  or  maintain  any  adliou  at  all,  be- 
caufe he  is  perpetuus  inimical : fo  an  Alien  Enemy  can  neither  maintain  a real 
or  perfonal  Action,  as  it  is  faid  in  the  \jl  Infi.  129.  B.  fo  a Jev/efs,  though 
born  here,  and  marrying  a converted  Jew,  fhall  not  be  endowed  ; and  fo  is 
the  fame  Book  32,  fo  that  they  are  look’d  upon  no  more  than  common 
Aliens;  forwc  fee  that  tho’  they  are  born  here,  yet  they  have  not  the  capa- 
cities fo  much  as  of  Denizens,  for  they  fhall  not  be  endowed,  as  Denizens 
may.  And  tho*  my  Lord  Coke,  by  the  way,  fays,  in  that  Book,  no  Alien  can 
be  endowed  : yet  I find  in  the  Parliament  Rolls  a Petition  of  the  Commons, 
it  is  in  8 H.V.m.  16.  they  pray  that  Female  Aliens  may  be  endowed  ; and 
the  King’s  anfwer  is.  Let  itbeasit  isdeflred.  But  I mention  that  only  by 
the  bye,  for  it  is  not  at  all  relating  to  our  queftion,  but  for  that  the  other 
refolution  goes  to  it,  that  an  Infidel  is  always  to  be  treateJ  as  an  enemy. 

But,  my  Lord,  further,  that  all  Infidels  are  likewife  Aliens  and  Enemies, 
in  refpedt  of  their  properties  which  they  gain  here  ; it  is  to  be  gathered 
from  what  I find  in  Rot.  fitsiutn  50  H.  III.//1.  5.  the  King  releafes  a debt, 
that  was  owing  to  a Jew;  and  in  the  fame  Roll,  49  II.  ill.  Rat.  finium, 
there  are  divers  pardons  of  debts  owing  to  Jews,  fume  in  recompcnce  for  fer- 
vice  done,  and  others  in  compaffion  of  the  poor,  that  they  had  drawn  in  to 
be  engaged  for  great  fums  to  them. 

Rot.  Pari.  13  E.  I.  m.  4.  A Jew  died,  2nd  the  King  granted  away  his 
goods,  and  his  Widow  redeem’d  them  for  1000/.  and  the  King  granted  to 
the  Jewefs,  that  he  would  not  difeharge  any  debts,  that  were  owing  to  her. 
This  fhews  their  properties  were  all  at  the  King’s  mercy ; and  fometimes 
the  King  granted  licence  to  them,  aud  gave  them  leave  to  affign  their  debts. 
Rot.  Pari.  3 E.  I.  m.  fc.  which  recites  that  it  was  provided  by  King  H.  III. 
that  no  Jew  fhould  fell  his  goods  without  licence.  The  King  grants  a li- 
cence lo  Judto  Nojlrt  to  fell  a debt  of  20 1,  that  was  owing  him  from  ttie 
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Bi&op  of  Batb  and  Wells ; end  doubtlcfs  the  reafon  of  that  Law  in 
Hen.  II Id’s  time,  was,  that  the  King  might  prevent  any  mifchicf,  that 
might  fellow  upon  an  unlieenfed  commerce  between  his  fubjecls  and 
thole  Infidels  : ar.d  this  appears  plainly  by  confidcring,  that  by  the  an- 
cient Law  of  the  Land,  no  Jew  could  inhabit  any  where  within  the  King- 
dom, but  where  by  cufton)  they  were  permitted  to  dwell ; and  fo  is  Ret. 
Clauf.  1 E.  I.  m.  7.  in  dorfo ; they  had  gone  and  inhabited  at  IVtncbcjUr ; 
but  they  were  removed  thence,  and  the  Record  tells  you  the  reafon  why, 
Anuti,  kc. 

They  had  particular  Juftices  affigned  over  to  them,  to  determine  their 
caufes,  and  that  you  fee  Rot.  Clauf.  49  H.  III.  m.  4.  the  King  conflitutes 
ttvo  JufUces  ad  Cujlod.  Judetcrum , and  gives  them  power  to  determine  their 
PJcas  in  the  places  where  they  were  accuftomed  to  inhabit. 

And  there  is  in  R-t.  Pari.  13  E.  I.  m.  7.  a very  remarkable  Record  to 
this  purpol'e,  Rex  dileflo,  kc. 

My  Lord,  I find  another  Record  like  this  in  the  Patent-Rolls  of  that 
year ; for  we  Ice  what  care  the  Law  took,  that  Chriftians  (hould  not  be 
circumvented  by  the  Jews;  and  the  Government  had  an  eye  upon  them, 
that  they  (hould  not  lwve  commerce  one  with  another  ; that  recognizances 
fliou’d  be  enter’d  in  the  prefence  of  Chriftians.  That  Record  is  thus,  Rex 
omnibus,  kc. 

We  Ice  3 man  here,  that  deals  with  a Jew,  and  buys  things  of  him 
without  Licence,  and  the  King  grants  that  he  would  not  trouble  him,  or 
proceed  againlt  him  by  Law  for  that  offence. 

By  the  ancient  Law  it  appears,  that  if  a Chriftian  marry'd  to  a Jew,  it 
was  felony,  and  the  party  offending  was  to  be  burnt ; fo  is  the  3 d Injl.fol. 
89.  and  there  my  Lord  Coke  cites  Fleta  for  his  authority  in  it. 

From  all  this  it  appears,  that  Infidels  have  no  right  to  trade  and  traffic 
here,  and  furely  then  no  fubjeft  bas  a right  to  trade  with  them  in  their 
country;  for  the  reftraint  ceitainiy  mull  be  mutual.  And,  my  Lord,  for 
this,  I muft  remember  you  of  a cafe  that  has  been  before  cited  in  this  cafe, 
and  that  is  Muhelbornt  s cafe  in  Brownlow , where  my  Lord  Coke  declares 
the  Law  to  be  as  we  fay,  and  that  he  hath  ieen  a Licence  in  Edw.  Ill’s 
time;  and  that  he  fays  was  for  the  fafety  of  Religion. 

And  furely,  my  Lord,  it  is  upon  fome  fuch  grounds  as  this,  that  the 
Law  provides  that  no  excommunicate  perfon  (hall  bring  an  action,  no  not 
in  outer  droit , bccaufc  no  perfon  muft  converfe  with  them  ; therefore,  they 
cannot  fue  as  Executor  to  any  perfon.  Then  if  the  Law  be  cautious  for 
the  fafety  of  Religion,  as  to  reftrain  converfe  in  our  country ; a fortiori 
it  may  reftrain  the  Subjects  liberty  of  trading  in  an  Infidel  country,  where 
they  muft  be  under  the  Laws  of  the  place;  and  the  inconvcnicncics  in  the 
one  cafe  are  furc  much  greater  than  in  the  other. 

For  wc  fee  in  Calvin  ■&  cafe,  if  the  King  conquers  an  Infidel  country, 
their  Laws  actually  ceafe  till  the  King  gives  them  new  ones.  But  'tis 
other  wife  of  a Chrifttfm  country,  for  there  the  Laws  remain  till  the  King 
is  pleafed  to  alter  them. 

Another  reafon,  my  Lord,  is  this,  the  King’s  prerogative  in  making 
leagues  and  truces,  is  fure  as  large  and  unlimited  as  the  fubjefts  right  to 
trade  ; and  yet  in  the  cafe  of  Inhdcls  that  is  rellrain’d,  as  to  fome  fort  of 
leagues  that  a Chriftian  Prince  cannot  make  with  them,  idc.  For  that  you 
may  fee  in  the  4 xh  Injl.  155.  where  my  Lord  Coke  fays  that  the  Law  of 
England  is  fo,  that  the  King  can’t  make  Fredas  rnutui  auxiiii  out  amicitia , 
with  an  Infidel  Prince.  And  there  he  reckons  up  four  forts  of  leagues ; 
three  of  which  he  fays  may  be  had  with  Infidels,  that  is,  Faedus  Pads , 
Feed  us  Congratulations , id  Foedus  Commcrcii ; but  Feedus  rnutui  Auxiiii , he 
fays,  by  Law  is  not  allowable:  and  herein  thefe  leagues  are  grounded 
upon  the  Law  of  God. 

Therefore,  my  Lord,  the  Law  furely  does  not  give  the  fubjeft  an  un- 
limited freedom  to  trade,  but  it  muft  depend  upon  fuch  cautions  and  fc- 
curity,  as  nothing  but  fuch  leagues  can  provide  for ; which  leagues  1 am 
fure  none  but  the  King  is  capable  of  making. 

This  then,  one  would  think,  were  enough  to  clear  our  Patent  from  that 
objeftion,  that  ’tis  a Monopoly.  But  there  are  no  other  things,  that  make 
it  yet  more  evident  it  is  not  fo.  As  Juft,  in  all  the  complaints  that  have 
been  of  Monopolies,  this  Patent  was  never  counted  to  be  one  amongthem, 
nor  thought  to  be  illegal;  if  it  ever  had  been  thought  fo,  the  Statute  of 
21  Jacobi,  cap.  3.  which  is  a Statute  made  for  regulating  of  trade,  would 
never  have  been  made. 

In  the  next  place,  I fay  either  the  firft  Patent  for  this  trade  was  a Mo- 
nopoly, or  this  is  none : the  firft  was  none,  not  only  for  the  reafons  1 gave 
before,  but  becaufc  it  was  a new  trade.  Patents  for  new  Inventions  are 
not  made  good  by  the  Statute  of  21  of  King  James , but  left  as  they  were 
before;  only  they  arc  reftrain’d  to  a number  of  years,  and  were  always 
good,  becaufc  they  were  for  the  incouragement  of  trade,  and  of  ufeful 
inventions  to  increafe  them. 

A for  tier  i therefore  in  this  cafe,  what  is  of  much  greater  confequence 
to  the  Nation  is  a point  of  trade,  than  any  little  flight  Invention  of  a par- 
ticular thing,  muft  be  allowed  to  be  good;  then  I Jay,  fure  if  the  firft 
Patent  be  not  a Monopoly,  then  neither  can  this  Patent  be  a Monopoly  ; 
for  there  is  no  Law  that  hath  declared  how  long  fuch  a trade  2s  this  is  may 
be  inclofed,  as  the  Statute  of  21  King  James  has  fee  limits  for,  as  new 
Inventions. 

And  again,  this  Company  is  for  the  advantage  and  benefit  of  the  Na- 
tion, which  a Monopoly  can  never  be : and  that  it  is  for  the  benefit  of 
the  Nation,  appears  by  the  Statute  of  the  14th  of  this  King,  cap.  24.  which 
recites  it  to  be  of  great  advantage  to  the  Publick,  and  for  the  encourage- 
ment of  the  Publick  Trade  and  Navigation.  Here  then,  my  Lord,  is  both 
the  Judgment  of  the  Parliament  concerning  Companies  of  this  kind,  and 
an  incouragement  of  this  particular  Company  by  the  whole  Parliament. 

And  again,  they  are  taken  notice  of  in  another  Statute,  made  in  the 
29th  of  this  King,  ch.  1.  where  they  arc  taxed  20  r-  for  every  ico /.  capital 
Stock  in  the  Company. 

Another  reafon  is  this,  becaufe  of  the  abfolute  neceffity  of  a Company 
to  manage  this  trade,  not  only  ia  refpeft  of  the  Indians  tbcmfclvcs,  hue 
all'o  in  refpeft  of  other  foreign  Nations,  who  arc  rivals  to  us  in  this  trade, 
and  are  ready  to  take  all  advantages  againft  us  about  it.  But  this  part  of 
the  Cafe  is  much  more  fit  to  be  difeourfed  of  by  Merchants  and  Stacefmcn, 
than  Lawyers. 

Yet  thus  far  the  Law  falls  in  to  confider  this  matter,  as  they  are  a Cor- 
poration under  ilipulations  and  leagues  with  other  Countries  for  the  car- 


rying on  of  their  trade ; and  fo  are  in  the  nature  almoft  of  tore’en  Plan- 
tations, under  a regulated  and  Chriftian  Government  within  themlclves, 
whereby  thofc  milchicfs  are  prevented,  that  would  have  fallen  upon  an 
unlimited  ar.d  unregulated  trade  with  Infidels,  that  are  enemies  to  our 
Religion  and  Nation ; which  the  Law,  as  1 have  already  fliewn,  takes  fo 
much  cate  to  prevent. 

For  other  confidcrations,  whether  this  trade  be  driven  to  the  full  extent 
of  it,  or  may  be  more  advantageous  to  be  enlarged,  as  it  is  proper  here  to 
be  difeourfed  of  in  a Court  of  Law,  fo  the  Application  for  that  muft  be 
made  elfewhere;  for  I do  not  know  any  Law  that  hath  made  the  Defen- 
dant a Reformer  among  us. 

My  Lord,  in  the  next  place,  the  next  queftion  is,  whether  this  prero- 
gative of  the  King  is  abridged,  or  reftrain’d  by  any  Afto f Parliament,  as 
is  infilled  on  by  the  Defendant’s  Counfel  ? I think  not.  For, 

Firjl,  In  general,  the  chief  trade  of  this  Nation  con  filled  anciently  nioit 
in  Wool,  Wool-Fell  and  Leather,  and  with  our  neighbouring  Nations 
onl  y ; and  yet. 

Secondly,  Even  that  trade  was  reftrain’d  in  the  exercifs  of  it;  for  none 
muft  buy  and  fell,  but  he  muft  do  it  at  the  Staple,  as  appears  by  2 Ed. III. 
ebap.  9.  that  abrogates  the  Staple,  and  afterwards  it  was  erefted  again. 
And  then  in  the 

Third  place,  there  was  no  fuch  trade  as  this  or  any  other  ever  eflabliih'J 
with  Infidels  in  thofc  days,  and  fo  there  was  no  oecalion  for  fuch  a Law 
to  reftrain  them. 

The  beft  rule  therefore  to  interpret  this  Adi  of  Parliament,  will  be  to 
apply  the  remedy  to  the  inconvenience  and  mifehief  that  was  before  it. 
If  then  there  was  no  fuch  inconvenience  as  this  complain’d  of,  the  rc- 
ftnftion  of  the  trade  with  Infidels;  then  alt  may  reafonably  conclude  and 
infill  upon  it,  there  was  no  fuch  remedy  as  the  laying  open  of  a trade,  as 
they  alicdge,  intended  to  be  introduced.  But  if  wc  confider  the  Act  ii- 
felf,  wc  lhall  Ice  fome  particular  reafon  for  the  making  of  it,  cither  for 
the  taking  oft'  fomecloggs,  that  were  upon  the  trade  then  in  ufc,  01  the 
providing  fome  remedies  which  were  introduced  to  obviate  the  prefent  in- 
conveniences and  niifcbiefs. 

Firjl  then,  for  Magna  Cbarta , which  hath  been  cited  chap.  30.  that  gives 
liberty  to  Merchants,  Spjeod  nift  publics  antca  prohibits  fuerinl , habeant 
falvurn  id  feeurum  conduit um  exirede  Anglia  id  venire  in  Angliam , id  morari 
id  ire  per  Angliam , tarn  per  terrain  quarts  per  aquatn,  ad  emeridum  id  vtn- 
dendtem  fine  omnibus  rnalis  tolnetis , kc.  prtrterquam  in  tempore  guerra. 

This  helped  Merchant-Strangers  in  this  particular,  becaufc  before  that 
they  could  come  but  at  four  times  in  the  y.  ar,  and  muft  ftay  here  but  forty 
days  at  a time  ; as  my  Lord  Coke  obferves  in  his  Comment  upon  that  Sta- 
tute, and  cites  the  Mirror  of  JuJlice  for  it.  And  if  this  Law  proves  any 
thing  relating  to  this  queftion,  it  is,  that  before  tli3t  Act,  Merchants  could 
not  go  out  of  the  Kingdom,  and  itil!  they  may  be  prohibited  publickly  ; 
which,  tho’  my  Lord  Coke  fays  muft  be  by  A.  1 of  Parliament,  yet  he  cites 
no  Law  for  that  opinion  ; and  with  lubmifiion,  ti  e word  Publick  doth  not 
ncccfl’arily  import  that  itQiou’d  be  by A&of Parliament.  My  Lord,  that 
Law  that  comes  neareft  in  words  to  this  cafe  here  before  you,  is  that  of 
1 E.  III.  which  is  pleaded  by  the  Defendant,  that  is  part  of  the  Aft,  the 
latter  claufc  of  it,  that  the  Sea  be  open  to  all  manner  of  Merchants,  to 
pafs  with  their  merchandize  whither  they  plcafc. 

This  is  part  of  that  Law  ; but,  my  Lord,  the  meaning  of  this  Law  is 
quite  and  dear  another  tiling,  as  1 lhall  ihew  with  fubmUEon  moll  plainly  : 
and  I will  beg  leave,  my  Lord,  a little  co  introduce  it,  by  giving  you  a 
Hiftory  of  this  Law,  how  it  comes  to  be  made  j for  it  is  but  a fliort  one, 
and  ’tis  only  the  lafl  claufc  of  it  that  is  pleaded  by  the  Defendant. 

By  the  Statute  of  the  11th  of  Edw.  111.  it  was  made  felony  to  tranfport 
Wool,  and  this  my  Lord  Coke  obferves  in  his  Comment  upon  Magna  Char- 
ta , upon  ebap.  30.  King  Edw.  III.  took  advantage  of  it,  for  exacting 
money  of  the  Merchants,  for  difpenfations  with  the  Law,  and  for  licences 
for  tranfporting  of  Wool.  Hereupon  fcveral  complaints  were  made  in  the 
Parliament;  and  particularly,  in  the  17th  year  of  Edw.  HI.  Rot.  Par. 
nu.  2! 1.  the  Commons  complain,  that  the  Grant  of  40s.  upon  a Sack  of 
Wool  made  by  the  Merchants  only,  was  not  to  bind  the  Commons,  and 
therefore  pray  it  may  be  revoked.  The  King  anfwer’d.  This  cannot  tend 
to  charge  the  Commons ; for  that  there  was  fet  a certain  price  upon  Wool 
in  every  County,  which  the  King  willed  ftiould  Hand  ; and  that  all  Wool 
fold  under  that  price  Ihould  be  forfeited  in  the  hands  of  the  buyer. 

This  was  in  17  E.  III.  and  this  matter,  my  Lord,  among  other  tilings, 
was  reprefented  to  the  fame  Parliament,  by  the  fame  Merchants,  by  way 
of  advice,  as  a thing  fit,  J7  £.  III.  indorft  nu.  58.  of  the  Parliament- Rolls 
of  that  year.  And  they  let  forth.  Whereas  they  were  fummon’d  to  Not- 
tingham, to  inform  the  price  of  Wools,  which  they  did  not,  regarding  the 
times  to  come  as  they  fay,  and  that  was  abufed;  they  pray  liberty  to  buy 
Wools  as  freely  as  other  merchandizes,  as  they  can  agree  between  buyer 
and  feller;  and  that  all  Indiftments  and  Proceedings  contrary  to  that 
Law  might  be  ibyed  ; and  further  they  add  their  advice,  that  the  King 
would  ordain  the  Staple  in  fomeplaccin  England,  rather  than  beyond  the  feas. 

Then  comes  the  18  E.  III.  Rot.  Pari.  nu.  12.  among  other  Petitions  of 
the  Commons,  there  are  thefe  which  refer  to  the  firll  part  of  the  Aft  of 
Parliament : That  the  prices  fet  upon  the  forts  of  Wools  in  every  County, 
which  run  more  to  the  damage  chan  advantage  of  the  people,  might  be 
oiifled,  and  that  every  one  may  buy  freely,  as  he  can  agree  with  the  feller, 
and  none  beaccufed  for  doing  the  contrary. 

This,  my  Lord,  explains  the  firft  part  of  that  Aft  of  Parliament ; that 
the  ordinances  before  this  time  made  upon  taking  forts  of  Wool,  which  was 
imprinted  in  Rajlall,  and  all  the  Statute-Books ; (for  the  Roll  is,  fur  pris,) 
and  defeated,  and  that  every  man,  as  well  Stranger  as  Denizen,  may  hence- 
forth buy  Wool  as  he  can  2grec  with  the  feller,  as  they  were  won:  to  do 
before  the  faid  ordinances. 

Now,  my  Lord,  you  lhall  fee  the  latter  part  of  the  Aft,  which  is  that 
they  plead  : among  the  Petitions  of  the  Commons  in  the  laid  Roll,  there 
the  5th  Petition  is,  reciting.  That  whereas  the  King  had  granted  to  them  of 
Flanders,  that  the  Staple  for  Ik'ool  Jhould  be  held  at  Bruges  ; at  the  time  of 
which  Grant,  all  manner  of  Merchants,  that  is,  Lsmbardi,  G/noefr , Ca- 
talonians, Spaniards,  and  others,  who  ufed  to  buy  the  greateft  part  of 
the  Wool,  and  carry  them  out  of  Flanders  by  land  and  fea  where  they 
would,  to  the  great  profit  and  increafe  of  the  price  of  Wool,  thither 
coming  : yet  the  Towns  of  Bruges,  Grit , and  Iprts , have  of  late  ordained, 

That 
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That  no  wools  coming  to  the  Staple,  be  fold  to  ft  rangers,  nor  carried 
out  of  the  faid  Country  of  Flanders,  as  they  ufed  to  be,  to  the  damage  of 
the  merchants  of  England,  and  of  ail  the  commonalty  ; and  therefore  they 
pray  remedy  hereof. 

This  is  granted  by  the  King,  that  they  may  buy  wool  as  they  were 
wont  to  do ; and  that  a Writ  ihould  be  fent  to  the  Sheriff  to  make  Pro- 
clamation accordingly.  Then  they  pray,  that  the  effeA  of  thefe  anfwers 
may  be  put  into  writing,  in  the  manner  of  a Patent  under  the  Great 
Seal ; and  this  is  done,  in  which  there  is  this  very  Statute  of  18  £.  III.  in 
termini s,  as  it  is  printed.  And  this  plainly  (hews,  that  the  Sea  being  to 
be  open,  and  Merchants  to  pals  wherever  they  pleafe,  was  only  in  anl'wer 
to  that  petition  and  reprefentation,  and  to  redfels  the  mifehief ; that  they 
might  buy  here,  and  go  where  they  would,  and  not  be  ncceffitated  to  go 
and  buy  at  the  ftaple ; which  was  fo  abufed  by  thole  of  Bruges : And  this 
is  likewife  nurfuant  to  the  advice  and  petitions  of  Merchants  before  the 
17th  E.  HI.  That  the  King  would  cfiablilh  a ftaple  fomewhere  in  Eng- 
land,  and  not  in  pans  beyond  the  Seas. 

My  Lord,  for  the  reftof  the  Acls  of  Parliament  that  have  been  cited 
on  die  other  fide,  I fliall  notenter  upon  them  particularly;  but  this  every 
body  at  the  firft  fight  may  fee,  they  carry  their  own  anfwer  along  with 
them,  and  theoccafion  of  their  making  docs  appear  in  thcmfelves,  iho’ 
this  did  not,  and  very  few  of  them  come  up  to  this  Queftion  now  before 
you,  or  any  thing  like  it,  as  will  appear  plainly  upon  the  bare  reading 
of  them. 

The  only  Queftion  then,  my  Lord,  that  remains,  is,  whether  the 
action  lies  for  the  Company  ? For  I think  I have  made  it  out,  that  the 
King  had  fuch  a prerogative  at  Common  Law,  and  no  Ad  of  Parliament 
hath  taken  it  away.  Then  I fay,  the  Queftion  is.  Whether  an  action 
lies  for  the  Company ; that  is,  whether  it  be  a bare  licence,  or  coupled 
with  an  intcrcft  ? And  a to  that  point,  I (hall  be  very  fliort,  for  to  me 
it  feems  to  be  no  Queftion  at  all.  For, 

Firjl,  They  are  at  a great  charge  and  expence  to  fuppoit  this  trader 
and  therefore  furcly  they  ought  to  profit  by  it. 

Secondly,  They  are  looked  upon  by  the  Parliament  to  have  an  intereft 
in  this  trade,  or’clfc  they  had  never  been  taxed  fo  high  as  twenty  Shil- 
lings for  every  too/,  in  their  flock.  Then  if  they  have  an  intereft  in  the 
trade,  this  trading  of  the  defendant  is  an  encroachment  upon  that  intereft, 
and  then  here  is  damnum  1 2 injuria ; which  will  intitlc  them  to  an  a&ion. 

For  fo  it  is  in  other  things  : A Fair,  in  lomc  fenfe,  is  but  a licence  to 
hold  a market  at  fuch  a time,  in  fuch  a place;  but  bccaufe  of  the  profit 
that  tends  to  that  liberty,  and  the  charge  that  the  party  is  at  in  keeping 
of  it,  an  action  does  lie  againft  any  Man  that  fets  up  another  Fair,  to  the 
prejudice  of  him  that  had  the  firft  Grant. 

In  the  common  cafe  of  Patents  for  new  inventions,  an  action  lies  for 
ufinw  the  invention  without  licence,  bccaule  of  the  intereft  conveyed  by 
the  Grant,  and  the  charge  that  the  party  that  invents,  is  at.  So  that  I 
think,  my  Lord,  with  fubmiffion,  wc  havehcre  an  intereft  in  this  trade; 
and  an  intereft,  1 fay,  as  well  as  a licence,  well  founded  upon  the  King’s 
Letters  Patent ; which  the  King  had  power  to  make  by  prerogative  at  the 
Common  Law  ; and  that  power  not  reftrained  by  any  Act  of  Parliament. 
And  therefore  I humbly  pray  your  judgment  for  the  Plaintiffs. 

Mr.  Pollexfen,  (afterwards  Lord  Chief  JuJlice)  his  Argument. 

De  Term.  Tajik.  Anno  Regni  Regis  Card's  Secundi  xxxvi.  Die  Luna; 
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egainjl  Thomas  Sandys. 

Mr.  Pollexfen 

■JVyT  AY  it  pleafe  your  Lordfliip,  the  Governor  and  Company  of  Mer- 
chants  of  London , trading  to  the  Eajl- Indies,  they  are  plaintiffs,  and 
Thomas  Sandys  is  the  defendant.  If  your  Lordfliip  pleafe,  I will  open  a 
little  more  of  the  Record  than  has  yet  been  opened  : And  the  Cafe  upon 
the  Record  (lands  thus : 

Thefe  plaintiffs  bring  their  actions  ngainft  the  defendant,  and  do  de- 
clare, That  the  King  by  his  Letters  Patent,  in  the  13th  year  of  his  reign, 
did  grant  to  them  the  folc  trade,  between  the  Cape  of  Good  Hope  and  the 
Strcightsof  Magellan,  in  the  Eajl-Itidits:  And  did  alfo  grant  unto  them, 
that  they,  and  nobody  elfe,  Ihould  conic  thither,  nor  trade  there  ; and 
they  do  fay,  the  defendant  did  come  thither,  and  did  trade ; and  that 
this  is  to  the  plaintiffs  damage. 

This  defendant  has  prayed  Oyer  of  the  Letters  Patent ; and  there  are 
fome  things  that  are  not  mentioned  in  the  Declaration  : but  not  being 
upon  the  Record,  and  appearing  upon  the  Oyer,  I crave  leave  to  open 
them,  that  I may  make  ufc  of  them  in  the  difeourfe  I am  to  make  ; and  1 
defirc  your  Lordfliip  would  pleafe  to  take  notice  of  them. 

In  the  Letters  Patent,  when  they  come  to  the  Prohibition  and  Rc- 
flraint,  the  Prohibition  and  Reftraint  is  in  this  manner,  which  they  have 
left  out  in  their  declaration.  The  Letters  Patent  do  prohibit  the  trading 
without  a licence,  upon  pain  that  every  fuch  perfon  that  fliall  trade  to  or 
from  the  Eajl- Indies,  fliall  incur  the  forfeiture  of  his  merchandize,  and 
alfo  of  the  Ship  ; one  moiety  to  the  King,  and  the  other  moiety  to  the 
Eajl- India  Company. 

And  then  there  follows  another  claufc,  which  is  omitted  alfo  out  of 
the  Declaration  ; and  that  is  a claufe  of  Grant  to  the  Company,  that 
for  any  conftderation  of  benefit  to  their  own  ufe,  they  may  grant  licence 
to  ftrangersor  others,  to  trade  to  and  from  the  Eajl- Indies. 

And  then  there  is  another  claufe  that  is  omitted  alfo,  and  that  is  this, 
Thai  the  King  grants  to  the  Company,  that  the  King  will  not,  without 
confent  of  the  Company,  give  licence  to  any  perfons  befides  the  Com- 
pany «o  trade  thither. 

And  there  is  likewife  another  claufc  which  I would  take  notice  of. 
That  nobody  of  the  Company  Ihould  have  a vote  in  the  Company,  unlefs 
he  have  a ftock  of  500/. 

Thefe  claufcs  now  being  in  the  Letters  Patent,  and  the  Letters  Patent 
being  fet  forth  upon  the  Record,  they  are  become  parts  of  the  Caufe. 

The  defendant  has  pleaded  the  Statute  of  t8  E.  III.  and  thereupon 
there  is  a demurrer. 

My  Lord,  the  Queftions  that  arc  in  the  Caufe  are  only  thefe  two  : 


Firjl,  Whether  or  no  this  Grant  of  the  foie  trade  to  the  plaintiff;,  be  a 
good  grant  or  not  ? And  next, 

Seetndj,  Suppofmg  it  ihould  be  a good  Grant,  Whether  or  no  the 
plaintiffs  can  maintain  this  u&ion,  as  now  it  is  brought  ? 

My  Lord,  in  the  argument  of  this  Cafe  divers  Things  have  been  faid 
in  which  I fliall  differ  from  the  other  fide;  but  only  take  notice  how  Tar 
they  may  be  of  force  in  point  of  argument,  to  make  the  Queftions  that 
are  in  the  Cafe  to  turn,  as  to  the  Caw,  oneway  or  other. 

My  Lord,  it  is  no  Queftion  but  that  the  King,  by  Law,  can  reftrain 
any  of  his  fubjeds  from  going  out  of  the  Kingdom  : For  the  Kin*  hath 
a particular  intereft  in  the  fervices  of  his  fubjeds;  and  therefore  it  is 
mod  reafonable  and  an  undoubted  Rule,  I think,  m the  Law,  that  the 
King  may  reftrain  any  particular  fuhjed  pro  hie  is  nunc,  as  the  King  takes 
n to  be  moft  nccefiary  and  convenient  for  his  fen  ice  to  reftrain.  C 

Next,  my  Lord,  I do  not  deny,  but  think  it  alfo  to  be  a Law,  That 
the  King  may  reftrain  all  his  fubje&s  from  a trade  to  fuch  a particular 
Country  or  City,  upon  feme  reafons  or  occafions  ; as  in  times  of  war, 
and  times  of  plague,  that  1 reckon  bv  law  may  he  done  very  well. 

But,  my  Lord,  that  is  notthe  Queftion  in  our  Cafe  ; for  the  Queftion 
in  our  Calc  is  a Qpeftion  concerning  a foie  trade  granted  to  a particular 
perfon,  or  body  politick,  (which  is  but  one  particular  perfon  in  confnle- 
ration  of  Law)  with  a reftraint  upon,  and  excluding  all  his  other  fub- 
jeds.  Now  from  what  has  beer,  granted  already,  to  argue  that  the 
King  may  grant  fuch  a folc  trade,  is  no  conlequjnce  at  all  from  thefe  po- 
finons  thar  have  been  agreed, i.  r.  from  the  authority  and  power  the  King 
has  to  reftrain  his  fubjrAs  from  going  out  of  the  Kingdom,  or  to  reftrain 
them  from  trading  in  fuch  a place.  For, 

Firjl,  As  to  the  power  the  King  has  by  Law  to  reftrain  his  fubjeas 
from  going  out  of  the  Kingdom  ; though  by  Law  his  power  be  fuch,  yet 
firft  of  all  it  is  not  a power  univerial  to  reftrain  all*  bis  people,  but  to 
reftrain  this  or  that  man  for  his  particular  fervice,  for  this  or  that  parti- 
cular T ime.  But  to  make  a univerfal  reftraint,  that  none  fliall  go  out 
hut  you  J.  S.  or  you  fuch  a body  politick,  will  go  a great  deal  further 
than  ever  it  has  been  before,  or  can  be  conceived. 

Next,  my  Lord,  That  bccaufe  the  King  can  reftrain  trade  in  time  of 
war,  or  in  time  of  plague,  that  therefore  he  can  reftrain  all  his  people, 
and  for  ever;  except  fuch  and  fuch  particular  Men,  or  a Corporation  : 
that  mult  needs  be  further  than  ever  any  thing  I have  heard  yet  to  be 
Law,  or  could  find  any  footfteps  of. 

So  that  I think  there  are  no  inferences  can  be  drawn  from  thefe 
things,  that  can  conclude  any  thing  as  to  its  particular  point  that  now 
we  are  upon,  /.  e.  That  the  King  can  grant  a folc  trade  to  any  particular 
perfon  and  body  politick,  and  their  fueceflors  for  ever  ; and  reftrain  and 
exclude  all  his  other  fnbjedts  from  that  trade.  My  Lord,  that  will  not 
be,  I think,  a confluence  that  can  be  drawn  from  any  of  the  pofitions 
that  I have  laid  down. 

And,  My  Lord,  further  I would  obferve  this  in  the  arguing  of  this 
Cafe,  That  when  they  lay  down  this  as  a general  pofition.  That  the 
King  can  reftrain  his  fubjeas;  there  is  no  diftindion,  nor  is  there  any 
loundation  in  Law  for  it,  betwixt  going  to  an  Infidel  Country,  or  going 
to  a Chriftian  Country.  For  it  is  as  undoubted,  the  King  may  reftrain 
any  of  his  fubjcib,  as  the  King’s  plcafure  dull  be,  or  as  there  fhall  be 
)var  or  plague,  and  fuch  other  occafions  js  may  require  it,  from  going 
into  a Chriftian  country,  as  well  as  he  may  from  going  into  an  infidel 
one  ; and  therefore  if  the  argument  have  weight  in  it  in  this  point,  it 
hath  weight  as  well  to  affeft  Chriftian  Countries,  and  the  whole  trade 
abroad  with  them,  as  Infidel  Countries,  and  trading  with  them. 

And  there  is  no  difference  t all  from  this  reafon  or  foundation,  that 
can  be  inferred,  as  I can  make. 

Next,  my  Lord,  when  they  argue  and  make  ufe  of  the  Statute  of 
l J'!c-  Cap.  6.  which  ena&s,  That  the  King's  fubjeas  Jhnll  freely  trade  to 
Spain  and  Portugal,  notmithflanding  the  Charters  of  incorporation  granted 
to  fame  Merchants,  and  the  prohibitions  in  theft  Charters  ; If  they  will  fay 
that  thole  Charters  of  reftraint  were  lawfully  granted,  then  they  do  argue 
for  a power  in  the  King  to  reftrain  trade  even  to  Chriftian  Countries  ; 
which  is  a thing,  under  favour,  that  never  was  yet  affirmed,  as  I re- 
member, but  rather  the  contrary  admitted  : And  if  they  fay,  thofe 
Charters  that  were  granted  for  reftraint  of  trade  to  Spain  an d Portugal 
were  not  lawful,  becaufe  they  were  Chriftian  Countries,  then  the  Statute 
makes  nothing  for  them  : for  fure  it  is  no  argument,  that  becaufc  an  un- 
lawful Charter  was  granted,  therefore  another  unlawful  Charter  may  be 
granted  ; or  becaufe  that  was  void,  therefore  the  other  fliould  not  be 
void  ; no,  rather  the  contrary. 

My  Lord,  thefe  things  1 have  taken  notice  of,  bccaufe  they  arc  mat- 
ters that  have  been  indited  on  in  the  argument  on  the  other  fide ; and  I 
would  lay  what  is  not  neccffary  out  of  the  Cafe.  And  I now  come  to 
the  great  point  of  this  Cafe,  and  which  indeed  is  a great  point  in  the 
confequence  of  it. 

Firjl,  Whether  the  Grant  of  foie  trade  to  the  Plaintiffs,  be  a good 
Grant  or  not  ? 

And  I humbly  conceive,  fuch  a Grant  of  a foie  trade  to  any  particular 
perfon,  or  body  politick,  with  a reftraint  to  all  others,  is  againft  the 
Law  of  the  land,  and  bv  the  Common  Law  void  ; and  this  I Ihsll  endea- 
vour to  prove  from  good  authorities. 

1 . By  the  Common  Law,  trade  is  free  and  open  for  the  King’s  fub- 
jec's  ; and  for  that  the  Books  that  I (hall  cite  are  thefe,  3 I„jl.  Com - 

meresum  Jure  Gentium  commune  tjfe  debet,  & run  in  Monopoliuir.  & privatum 
pauculorurn  Shtajlum  cenvertendum  ; iniquum  tjl  alios  permittere,  alios  inhi- 
bert  Mercaturam. 

'Thcncxt  Book,  my  Lord,  is  Fitzh.  Nat.  Br. fo.  85.  that  fays  thus; 
Aate,  That  by  the  courf  of  Common  Law,  every  Man  may  at  his  pltafure  go 
out  of  the  Realm  for  merchandize,  or  to  travel,  or  other  caufe,  as  Jball  pleafe 
him,  without  demanding  licence  of  the  King  ; and Jhal!  not  be  punijhed for  it. 
An d the  Stat.  of  5 R.  II.  c.  2.  which  prohibited  all  but  the  greacMen 
and  Merchants,  to  pafs  out  of  the  Realm  without  licence,  has  therein 
declared  the  Law,  when  it  excepted  .Merchants,  that  they  had  a right  to 
go  without  licence : But  this  Statute  is  repealed  afterwards  by  the  Statute 
of  4,  jac.  (op.  1, 

Then, 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


( 5r3  ) 1684.  36.  Tjhe  Great  Cafe  of  Monopolies.  ( SJ 4) 

Then,  my  Lord,  there  is  R:il  , r Rep.  fol.  4.  the  Taylor  of  IpftuicL '?  N»uv,  if  fo  be,  all  Merchant',  Strangrre,  & -.  {hs't  &«J  toeir  '.i-.u  hand  z 
Cafe  a^ainft'  Storing . The  words  and  fenfe  of  the  Books  are,  '/hat  m wherever  they  come,  without  ir.t«rru.J:.<  1.,  :• . • ..  . : . laufc  b* 

Trait,  McdanicS,  or  Merchant,  can  It  hindered  hj  the  King  j Put. nt.  A Lrge  enough,  as  fure  it  is,  tiicr.  1:  has  .111  exoi  1,  j hat  all 

Patent  to  hinder  trade  at  fea,  is  a void  Patent;  a Patent  that  only  a Charters  ami  Patents  to  the  contrary  are  void,  as  i-V  (V<-  blir.Ts 

hundred  perfons  fliall  ufc  fuch  a trade,  is  not  good.  damage,  and  the  oppreffion  of  the  people;  and  therefore  they  are" all 

Dyer  165.  That  every  one  may  at  hit  pleafure  go  with  his  Gauds ; and  cites  the  Parliament  declared  to  be  void.  ~ J 

F.  N.  B.  for  it.  And  F.  X.  B.  85.  faith  thus,  AW,  That  by  the  Csmstn  The  Stat.  of  25  E.  111.  ■>  confirms  the  former  Stef,  . f -j  f.  If;. 

Law,  every  Man  m..  v at  his  pic: Jure  go  tut  of  tbt  Rt.iim  far  ar  chum  u,  ir  and  lias  the  l.mw  clautc  in  , !■  . ■.  ;>rt  , ■/,-  c ,ff 

to  travel,  without  demand,  ng  licence  of  fht  King.  eeartrary,  it  fluid  livid.  The  Statutes  of  2 R.  II.  cap.  t.  .Ji  , , p>  j j1 

Thefe,  my  Lord,  are  ins  Books;  and  thus  they  fpeak  generally  at  the  cap.  j.  confirms  the  iwo  former  Acts,  and  enact.  That  all  Charter  , Liters 

Common  Law  : and  I offer  it  to  your  Lordfhipas  a further  rcafon,  That  Potent , and  Commend,  tt  ihetentrary,Jh:ii  U t ..  ..  in  that,  ir-v  Lord  thof- 

thc  Common  Law  is  fuch,  notwirhfhnding  all  their  argumrnts,  in  regard  many  Statutes,  as  molt  of  the  old  nuts,  being-penned  in  general  fhutftiort  j 
that  the  Common  Law,  as  far  as  it  is  againli  ingroffing,  is  alfo  agaitift  all  words,  mid  King  in  favour  or  trade,  have  (v. vii  taken  t<j  extern) ’"jcncrallv  • 
foie  trade.  For,  mv  Lord,  all  foie  trade  is  ingroffing,  as  1 take  it,  with  for  the  general  and  moft  large  advantage  cl 'trade ; rho*  pcrhnpMomepa’r- 
fubtniffion  ; appropriating  trade  and  merchandize  to  a particular  perfon  or  ticalir  trades  wore  by  eonftruiftion  niollly  concerned  ; .-s  the  S. ramies  of 
perfons,  or  body  politick,  excluding  others,  is  ingroffing  fuch  trade.  Now  the  S:ap  c might  be  the  occaiton  of  making  (Wijr-  part  of  them.  lim  ih«-y 
that  ingrofling  is  againli  the  Common  Law,  and  againli  the  very  funds-  do  euadl,  as  your  Lordfhip  fees,  in  general  words.  That  a!!  Giants  and 
mentals  and  | ,inciples  of  the  Common  Law  ; that,  1 think  I need  not  Letters  Pute.it  tt  the  contrary  full  he  x>  and  linciy  this  woul  dhave  never 
labour  much  to  prove,  nor  fliall  I go  about  to  cite  many  Books  to  prove  been  put  in,  but  that  m all  times  firm, is  have  been  made,  which  the  King 
that.  * has  been  received  in,  and  found  them  contrary  to  his  real  advantage5 

That  ingrofling  any  fort  of  merchandize  is  an  offence  at  Common  Law,  though  they  h ivc  been  ochcrwife  pretended,  and  were  to  the  opprellion  of 

vide  3 Injl.  196.  And  in  the  Cafe  Daminus  Rex  verj.  CnfpelB  al.  here  was  the  people,  and  therefore  void.  ’ r * • 

lately  an  agreement  benvixe copperas  makers  and  copperas-merchants,  for  In  the  2 Iff.  63.  my  Lord  Cth,  in  his  obfervstion  upon  the  confide- 
thc  buying'  of  all  copperas : Thefe  copperas-makers  Ihould  for  three  years  ration  of  Magna  Chart*,  and  the  fevers  I Statutes  that  were  after  that  made 

make  at  fo  much  a Ton  ; and  reftra'ming  them  from  felling  to  any  others,  in  rcfcrcnc.  to  trade,  fays.  That  upon  this  Chap,  of  Mag.  Chart,  (to  wit) 

It  was  here  adjudged  an  ingrofling,  upon  an  information.  the  30th,  thisconduhon  is  n-.cefiiinly  gathered,  Th  t all  Monopolies  ior.ee- n- 

And  if  a Company  of  Merchants  lhall  buy  up  here,  in  like  manner,  ad  mg  node  wet  tr.jf.k  are  agamji  the  liberty  ami  freedom  granted  and  declared  it 

the  merchandize  of  Spain,  or  Portugal,  or  the  Garun  its,  or  other  town  or  his  Great  Charter,  and  ogainjl  divers  other  Alts  of  Pat  Lament,  which  term'd 
place,  for  three  years  to  come  ; this,  I think,  would  be  an  ingrofling,  and  Commentaries  uon  it.  ho  that,  my  Loul,  l do  not  offer  ir  only  a- my 
the  contrail  againli  law.  lent  thoughts,  hut  what  has  been  taken  for  Law  heretofore-  tint  tiioTc 

But  then,  my  Lord,  to  prove  that  folc  trade  is  ingrofling,  that  the  nature  Ads  arc  of  general  extent,  and  ail  Charters  made  to  the  contrary  are  i-’i't 

of  the  thing  muft  fp-ak  j lor  whofoever  has  the  foie  trade  of  buying  and  fad} a void,  and  of  no  force. 

felling  of  fuch  a fort  of  commodity,  or  whofoever  has  the  folc  trade  to  any  _ Oij.  My  Lord,  they  fay  it  is  true,  if  we  are  a Monopoly  then  the 

particular  Country  or  Place,  has  thereby  the  foie  ingrofling,  and  Icle  hav-  Law  is  againli  us;  but  wc  are  no  Monopoly.  * * 

ing  of  all  the  commodities  of  that  place  ; fo  likewitc  lias  he  the  folc  buy  JC/p.  My  L-rd,  to  prove  tin  y arc  a Monopoly,  that  is  the  next  thin  • 

ing  : and  all  the  people  that  have  to  deal  about  the  commodities  that  are  which,  with  your  Lordlhip's  favour,  I (lull  go  about.  

to  be  vended  and  vented  in  that  Country  or  Place,  arc  at  his  will  and  And  for  that  1 (hall  Jirft  take  the  deferiptron  that  is  of  n Monouo’c 
plcafurc  ; and  thereby  he  makes  all  thole  his  own,  and  he  makes  what  price  made  by  my  Lord  Cake,  in  hit  chop,  of  Monopolies,  in  the  id  J-.-fl.ii* 

he  pleafes,  and  orders  and  difpofes  of  them,  both  as  to  value  and  every  and  if  it  is  poiEble  to  exempt  them  out  of  chut  deferiptiem,  1'  conlef"  then 

thing  clfc,  as  his  own.  And  thereby,  my  Lord,  1 take  it,  itmullbcin-  tfcey  have  a llronger  Calc  than  I do  hope  they  have.  * 

grofling  ; and  every  monopolizing  of  buying  and  felling,  or  of  trade,  is  A Monopoly  (fays  he)  is  an  inflitution.  or  an  allowance  bv  the  Kin* 
ingrofling.  But  that  only  ingroffing  is  by  particular  agreement  and  con-  by  his  Grant^Commulion,  orotherwife,  to  any  perfon  cr  pcrlons,  bodies 
traits  between  particular  men,  among  one  another,  without  the  King’s  politic  or  corporate,  of  or  for  ihe  fl  ic  buying,  foiling,  miikimj,  work-in.' 
authority,  or  help  of  his  Letters  Patent ; but  monopolizing  is  ingroffing  or  uling  of  any  thing,  whereby  any  perfon  or  perfons,  bodies  politick  or 
undercolour  of  authority, by  help  ofthofc  Letters  Patent  that  create  them  : corporate,  arc  fought  to  be  retfram-  d of  any  freedom  ot  liberty  that  they 

for  the  confcqueticc  of  it  mull  be,  that  they  would  fell  at  their  own  prices,  had  before,  or  hindered  in  their  lawful  trade.  ' ' 

and  thereby  exad  upon  the  King's  Subjects  : And  their  Patent  for  the  folc  F‘rJl,  My  Lord,  I think  by  their  Patent,  they  have  the  foie  trade  granted 
trade  to  the  Eoft-Indies,  invefts  them  in  all  the  merchandizes  of  thefe  to  them  ; that  is,  the  folc  buying  and  felling  (for  merchandizing  cnnlifls 

Countries,  and  ingrofleth  all  in  their  hands.  Then  if  ingrofling  by  the  in  buying  and  idling), and  tneiuo.-c  they  have  the  foie  buying  and  fell  in* 

Common  Law  be  forbidden,  and  it  is  unlawful  to  do  it,  all  Letters  Patent  in  the  Eeijl-lv.dies  ; and  they  have  confequently  the  foie  felling  of  the 

to  authorize  and  help  Men  to  ingrofs,  mull  needs  be  as  void  as  that,  which  commodities  when  they  come  home ; for  none  clfc  can  hi  in*  them  home 

is  the  end  of  ingroffing ; and  that  is  monopolizing.  but  them,  if  their  Charter  be  good. 

My  Lord,  in  the  3d  Injl.  181.  the  Cafe  of  John  Peachy,  in  50  E.  III.  The  folc  ufingol  any  thing  is  a general  word  ; and  another  part  of  this 
who  was  fcvercly  puniflied  for  procuring  a Grant  or  Licence  under  the  defcriptioli,  foie  irading,  is  idle  uling  of  merchandizes,  in  a particular 
Great  Seal,  that  he  only  might  fell  fweet  Wines  in  Loneion,  is  a ftrong  cafe  place  to  which  they  trade;  and  lb  they  arc  within  all  the  words  folc  felling 
for  us.  For,  my  Lord,  this  was  ingrofling  by  colour  of  the  King’s  Grant,  folc  buying,  folc  ufing.  * 

and  punilhcd  as  a great  offence  : And  the  cal;  of  Monopolies,  that  arc  re-'  Secondly , They  are  alfo  within  the  latter  pan  ; whereby  anv  peifon  is 

ported  1 1 Ci.  84.  Moor  673.  and  in  Any,  do  prove  that  monopolizing  is  hindered  or  reftrained  Irom  any  freedom  or  liberty  they  had  before  or  in 

ingroffing,  and  the  fame  law  that  is  againli  ingroffing  is  agamtt  monopo-  their  lawful  trade  : For  that  it  is  lawful  for  them,  as  I hope  I lhall  make 

lizing;  and  the  fame  law  that  makes  the  one  void,  makes  the  other  it  appear,  as  1 think,  upon  the  Patent  granted  to  feize  the  Ships  snd  Goods 
void.  of  ibofe  that  trade  thither  ; and  the  bringing  of  this  adlion  is  a fufficient 

In  Darcy's  cafe,  where  a Grant  by  Patent  was  made  to  him  for  the  foie  proof  that  you  were  himlcic-rsof  this  trade,  and  people’s  going  thither  t.j 

importing  from  beyond  fca,  and  the  felling  of  cards  under  a rent,  and  pro-  trnthek.  So  i tiiink,  n.y  Lord,  they  come  within  every  part  of  the  .In- 
hibiting all  others  to  fell  ; there  it  was  adjudged  a void  Grant.  feription  that’s  given  in  that  Book  of  a Monopoly. 

And  the  Stat.  of  7.1  Jar.  cap.  3.  docs  declare  all  Monopolies  to  be  void  Next,  niy  Lord,  I think  that  allthecvils  and  rnifehiefs  that  are  in  the  Books 
at  Common  Law;  fo  then  if  this  Grant  be  a Grant  to  you,  to  ingrofs  or  taken  noticeof  to  bein  Monopolies,  arc  alfo  in  this  cafe;  and  ivhatfoever  hath 

monopolize,  1 think  it  will  be  cafily  concluded  to  be  againli  the  Com-  the  evils  and  rnifehiefs  attending  Monopolies,  it  is  a great  and  Ihrcwd  ar- 

men  Law,  and  made  void  thereby.  gument,  that  that  which  hath  tne  effect,  hath  alfo  the  caufe. 

Next,  my  Lord,  that  this  Grant  of  the  folc  trade  to  tha  Eajl-Indits  is  The  cvil.s  and  rnifehiefs  that  attend  Monopolies,  ?.rc,fir/l.  That  the  price 
againli  the  ancient  Statute-Laws  of  this  Land,  I think  is  plain  alfo.  As  of  the  commodities  they  fell  lhall  be  kept  up,  and  raifed  higher  than  ocher- 

for  the  Statute  of  Monopolies,  I fliall  crave  have  to  fpeak  of  it  by  itfelf,  wife  it  would  be  : He  that  hath  the  foie  Idle  will  keen  up  the  price  as 

by-and-bvc  : But  1 fay  it  is  againli  the  ancient  Statutes  of  this  Kingdom,  high  as  he  pleafes ; this  in  one  of  the  evils  mentioned  in  the  cafe  of  Mo- 

Marna  Cbprta,  9 H.  ill.  cap.  30.  all  Merchants,  if  they  were  not  pro-  nopolies,  reported  by  niy  Lot  J C:ke,  lib.  11.  fo.  86.  b.  the  truth  whereof  I 

hibited  before,  Ihould  have  their  fu  re  and  fafe  conduct  to  depart  out  of  think  is  evident  enough  in  mat  Company;  for  the  price  and  valur  of 

England,  and  come  into  England,  and  flay,  and  go  thro'  England,  as  well  things  they  bring  from  thence,  axe  of  their  own  fatting,  and  at  their  own 

by  land  as  by  water,  to  buy  and  fell  without  any  evil  tolls,  by  the  ancient  difpofal.  Nothing  among  men  is  more  evident  than  that  and  indeed  it 

and  juft  cult  cm,  except  in  time  of  war.  And  my  Lord  Coke  lays.  That  in  mull  be  a molt  wonderful  virtue,  and  a mighty  contempt  of  riches  that 
this  Adi,  Nji pubii, c prch  lrti  fueiint,  is  intended  of  a prohibition  by  the  a Man,  who  hath  the  folc  commodity  in  his  hands,  will  riot  fell  it  for  :.'ie 

publick  Council  of  the  Kingdom,  by  Act  of  Parliament.  So  that  this  Ac!  moil  he  can  ; or  not  keep  up  the  puce,  and  make  the  moil  of  ii  ■ -uj  hi 

docs  in  thefe  words  make  our  cafe  : It  fays.  They  /ball,  if  not  openly  pro-  things  that  he  buys,  to  be  lure  he  wiil  buy  as  cheap  as  hr.  can  ; and  in 

hibited,  havtfafe  and  Jure  condugl : And  if  that  open  or  public  prohibition  things  that  he  fells,  he  will  tell  as  dear  as  he  can-,  and  1 thinic  that  he 

muft  be  by  Act  of  Parliament,  foit  is  probably  a declaration  of  the  Com-  that  has  fuch  a power  muft  be  a man  of  an  extraordinary  \ irtuc,  if  !.c  do 

mon  Law.  Then  here  is  no  fuch  in  this  cafe,  no  prohibition  by  Ait  of  not  execute  ir. 

Parliament  to  rettrain  from  going  to  the  Eejl- Indies,  hut  the  Defendant  Secondly,  Another  evil  of  Monopoly  is,  that  it  is  pro  p’lv  -io  pariculsrum 
may  go  thither  ifhe  pleafe.  The  Stat.  of  2 Ed.  III.  cap.  9.  That  all  Mer-  quad  hi,  which  is  likewife  mentioned  in  the  maigin  of  the  Book  cited  be- 
chats , Strangers,  Sic.  may  go  and  come  with  their  Merchandize  into  England,  lore,  3 Jr.jl.  181.  Now  whether  this  trade  be  for  particular  private  rain  of 
after  the  ter.:r  of  the  Great  Charter.  a few  or  no,  1 think  any  man  that  knows  any  thing  wil  1 be  ikuft.a  shout 

The  Statute  that  is  pleaded  i8£.  III.  cap.  3.  That  all  Merchants, Strangers,  it  in  his  own  mind,  who  cor.fidcrs  the  prefent  ftatc  and  condition  of  this 

end  D:  nizens,  and  all  c th;r  end  every  of  them,  of  what  ejlote  and  condition  Jo-  Company.  It  is  not  upon  Record  indeed,  but  furc  it  is  cafilv  itaihertd  as 
ever  they  be,  fkal  fell  their  merchandizes  from  u/hencefcever  they  come,  freely,  a conlcquencc;  and  it  will  appear  plainly  by  this  rcafon  to  be"/'.-  prrjati 
without  interruption  ; and  Jhall  have  the  Sea  open  to  them,  to  pafs  with  their  paucu/crumquaflu:  for  tt&ic  is  notinitsown  nature  fixed  andfbble,bu:  vary- 
tntrehandi-ze  where  they  Jhall  pleafe,  without  interruption , excepting  to  the  King’s  ing  and  altering,  feme  times  better,  fometitr.es  worfe,  fometimes  bentheia) 
enemies ; and  that  ibis  Adi  Jhall  It  obfrved  and  performed  notwilh/ianding  any  fometimes  detrimental,  according  as  the  times  of  war  and  peace,  Gcknels* 
Charter  to  the  contrary-,  and  tha:  Charters  to  the  contrary  are  of  no  force,  but  fcarcity  of  this  or  that  commodity  in  this  or  that  Country;  or  the  modes 
ere  to  the  King’s  damage,  and  to  the  oppr/JJton  of  the  Commons.  and  cuiloms  of  the  Country,  or  the  manners  and  habits  of  men  do  occ.ili.-n 

Stat.  i ; E.  III.  cap.  2.  recites  Magna  Charta , and  enacts.  That  all  Mer-  it : And  the  Merchants  by  their  eduction  and  obfervation,  ..re  thol'e  that 
ehar.t t,  Alims,  and  Denizens,  may  without  Lett,  ffely  com*  with  their  mer-  govern  and  m image  this  trade  for  the  maintenance  of  rbemfelves  and 
chandi.e,  fafily  tarry,  and fifely  return.  their  families,  and  the  general  good  of  Men;  and  direct  and  employ 
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thrir  Eflotes  and  Tiaffick  into  this  or  thst  part  of  the  World;  as  time  and 
otcjfircn  !h.-.tl  give  them  Util  encouragement. 

But  a foie  trade  granted  into  this  nr  that  part  of  the  World  to  one 
Company,  and  of  ar.  -.ther  pare  to  another,  fets  up  particular  men  that 
In-ad  that  Company,  butdeitroys  all  other  Merchants  unit  inferior  people; 
all  Ihippmg  mufl  be  fubjcct  to  the  prices  thefe  irnproprators  of  trade  will 
allow  them,  or  tile  I c ll  II  and  be  deftrnv'J,  f«»r  nnnecifc  mull  cm;  loy 
them,  nor  can  do  it ; and  fo  mufl  all  Mailers  of  Ships,  for  it  is  ncceffary 
to  them,  in  order  for  their  livelihood,  that  they  go  fuch  Voyages,  and  thefc 
cannot  go,  except  upon  the  terms  that  the  Company  will  allow  of.  So 
all  Mariners,  Aitificcrs,  Factors,  and  ali  other  potions,  whofe  employ- 
ments depend  upon  this  trade,  mull  be  fubjecl  to  their  will  and  p'eafure  : 
and  of  hr.’.v  great  confequhncc  that  may  be  to  the  Kingdom,  tny  Lord, 
does  defer ve  confideration. 

Thirdly,  A third  evil  and  mlfchtef  in  .Monopolies  is,  that  they  are  to  the 
oppnllion  of  the  King’s  pioplr  j ar.d  any  body,  I think,  that  has  known 
any  thing  of  late  years  about  this  Company,  that  is,  that  knows  their  deal- 
ings with,  and  handling  of  their  factors  and  fervants,  that  get  any  thing  hi 
their  frrvicc;  and  other  people  that  they  employ,  will  find  inflatices  enough 
of  their  opprefi5on$  and  that  will  be  enough  to  fatisfy  any  man,  what 
kind  of  people  they  are : for  what  a work  is  there,  when  they  have  any 
fadtor  or  fen-ant,  or  any  body  elfc  that  has  got  any  thing  in  their  fervice? 
Thofe  things  indeed  are  not  upon  the  Record,  but  they  are  conlequences 
that  arc  vifible  to  every  body  ; and  the  truth  of  it  is,  in  all  Patents  lor  fule 
trade,  fo  it  will  be.  So  thit  if  the  evils  and  mifehiefs,  which  the  Com- 
mon Law  forbids,  and  endeavours  to  prevent,  by  judging  all  Monopolies, 
logrollings  and  foie  T radc  unlawful,  be  to  be  avoided,  the  evils  and  mif- 
c'n»  fs  attending  their  Patent  and  Ible  Trade-are  perhaps  the  greater,  becaufe 
llieir  T rade  is  the  greaull  that  1 ver  England  knew. 

My  Lord,  in  F.lzberbcrt'iNotura  Urrviuw , 22a.  there  is  this  faid,  and 
1 urge  it  for  this  reafon  ; beeaule  if  fo  be  thefc  arc  confequenccs  of  a foie 
trade,  it  cannot  be  denied  but  thefc  arc  opprefiions  of  all  the  King’s  peo- 
ple. Now  there  it  is  faid,  that  every  Grant  of  the  King  has  a condition 
implied  in  it,  jj?t tod  Pallia  per  Donationtm  non  mag  is  foito  ontrtiur  Jiu  gra- 
vetur  ; fo  the  Book  of  13  H.  IV.  14..  Grant  It  Hoy,  to  the  charge  or  pre- 
judice of  the  fubjtiEls,  is  void  : and  therefore  the  King  is  deceived  in  this 
Grant ; and  the  Grant  is  as  well  by  the  Common  Law,  as  all  thefc  an- 
cient Statutes,  void. 

Qbj.  Ay,  but  fay  they,  this  is  not  a Patent  granted  to  the  advantage  of 
a few,  or  for  the  railing  of  the  prices  and  monopolizing  of  commodities, 
but  for  good  government  anJ  order,  and  the  prcl'crvatton  of  this  trade, 
that  otherwife  would  be  dcliroyed ; and  fay  they,  there  have  been  fuch 
Grants  heretofore  to  Turky,  Barbary,  and  other  places. 

Rep.  It  is  true,  iny  Lord,  this  is  faid  ; and  that  Patent  does  (ay,  that 
it  is  for  good  order  and  government,  and  the  advantage  of  trade.  But  1 
pray,  my  Lord  will  alfo  remember  what  our  Books  fay  concerning  fuch 
Grams  and  Monopol  ies,  in  2 Infi.  540.  that  new  Corporations  trading  into 
foreign  parts  and  at  home,  tho’  undei  the  fair  pretence  of  order  and  govern- 
ment, yet  in  conclufion  tend  to  the  hindrance  of  trade  and  traffick,and  in  the 
end  pioduce  Monopolies.  This  is  an  old  obfervation,  for  in  the  1 1 lb  Rep. 
£S.  b.  in  the  end  of  the  cafe  of  Monopolies,  there  are  thclc  words : Priviltgia 
guts  re  vtra  funt  in  Prajudicium , Rtip.  magis  tamen  fpeciofa  habent  I'rontif- 
picitt , Id  bans  publiti  prertrxtum,  qitam  bones  & iega/es  ConcfJJtonts , fed prte- 
textu  licit 3 non  debent  athuitti  till  a turn.  Thofe  are  the  words  of  that  Book  ; 
and  there  it  is  alfo  taken  notice  of,  that  Darcy's  Patent  had  a molt  glori- 
ous and  fpccious  preamble;  for  there  it  is  mention’d,  that  the  fubjects  might 
excrcife  themfdves  in  hulbandry  and  lawful  employments,  and  thatCards- 
ntaking  had  made  Cards-playing  mors  frequent,  and  principally  among 
Servants  and  Apprentices;  and  therefore  tiic  folc  making,  and  trade  of 
Cards- billing,  was  granted  to  Darcy.  Olifcrvc,  fays  the  Book,  what 
a glorious  pretext  and  preamble  this  odious  Monopoly  had. 

There  is  the  cafe  of  Hern  3iid  Joy,  Mich.  20.  Car.  II.  Rot.  4C3.  A Pa- 
tent made  three  years  after  the  Patent  given  to  the  Company,  and  in  imi- 
tation thereof,  the  Patent  is  to  the  Canary  Company  ; and  recites,  that  the 
trade  to  the  Canaries  was  of  great  advantage  to  the  King’s  fubjects  at  that 
time  j and  by  reafon  of  too  much  excels  in  trading  of  lubjects  there,  our  mer- 
chandizes were  dt-crcafcd  in  their  value;  fo  that  the  King’s  fuojects  were 
forced  to  carry  Silverthcre  to  get  Wines ; and  all  this  happened  for  want  of 
regulation  and  good  government,  and  thereupon  the  Patent  did  conftitute 
Sir  Arthur  Ingram,  anJ  about  fixty  perfons  more  by  name.  And  all  thofe, 
that  had  Ken  .traders  there  within  feven  years,  for  the  value  of  1000 /. 
a-j  car,  Ihould  be  a Company  and  Body  politick  and  corporate  by  fuch  a 
name  ; that  there  Ihould  be  a Governor,  a Deputy-Governor,  and  twelve 
Alfiftants,  and  names  them,  but  to  be  continued  by  election,  and  Ihould 
have  the  lole  trade  to  thefe  Iflands ; that  no  other  fhou’d  haunt  or  vifit 
thefc  IflanJs,  and  prohibits  all  others  under  pain  of  forfeiture  and  inipri- 
fontnent,  and  indeed  follows  very  much  the  frame  of  this  Patent,  with  a 
non-obfiante  to  the  Statute  of  Monopolies.  But  notwithfhnJing  this 
glorious  preamble,  this  Patent  was  f.ion  afterwards  condemn’d,  both 
in  this  Court,  and  afterwards  in  the  Parliament  for  the  abufc  of  trade, 
and  the  regulation  of  it  for  the  general  good,  which  is  the  thing  that  is 
pretended  ; but  few  men  can  doubt  what  is  really  intended  by  that ; and 
no  one  I think  can  d ubt,  what  is  the  real  intention  of  this  Patent  under 
the  name  of  regulation  and  government : to  ingrofs  all  into  the  hands  of 
ten  or  twelve  men  is  mod  excellent  regulation  and  government. 

My  Lord,  as  to  the  other  Companies  and  Charters  that  have  been  grant- 
ed, fuppofmg  that  all  thefe  Grants  were  fuch  as  this,  and  ufed  and  prac- 
tifed  as  this  is,  it  is  no  argument  that  they  are  legal,  or  that  this  was  good. 
For,  my  Lord,  it  is  well  known,  both  by  the  ancient  Statutes  that  I have 
cited,  and  by  common  experience,  that  there  have  been  in  all  ages  and  times 
Patents  granted,  that  were  not  by  Law  grantable,  but  the  King  was  de- 
ceived in  them,  and  thofe  Patents  were  void  and  of  no  force  ; and  there- 
fore it  is  no  argument,  becaufe  there  have  been  many  fuch  Grants  and 
Patents  in  former  times,  that  this  Ihould  be  good. 

I agree,  my  Lord,  if  ever  this  Grant,  or  any  Grant  like  this,  had  come 
in  quctlion.  and  had  receiv’d  any  judicial  allowance  to  be  good,  it  had 
been  fomethftig  ; but  oiherwife  it  can  be  no  inference  at  all,  becaufe  there 
ate  others  this  is  a good  one. 


But,  my  Lord,  to  keep  myfelf  clofs  to  the  point  of  Monopolies  ; Mono- 
polies have  been  granted  in  the  bed  of  times  ; in  Queen  Elizabeth's  time, 
there  was  Darcy’s  Patent  granted  then;  and  it  appears  there  had  been 
giants  to  divers  others  of  the  foie  making  and  fellinu  of  Cards,  but  when 
it  was  quefiion'd,  it  was  condemn’d.  Statute  t)  E.  Ilf.  cop  1.  and  the  other 
Statutes  before- cited,  the  claufes  that  fay,  nil  Patents  granted  or  to  be  grant- 
ed contrary  to  the  freedom  of  trade  in  thefe  Statutes  mentioned,  prove, 

Firji,  That  fuch  Patents  have  been. 

Secondly,  That  they  did  fore  fee,  anti  provided  ngainfl,  thofe  that  would 
be. 

The  Provifo  in  the  Statute  of  43  EUz.  cap.  1.  fin.  9.  fhews  alfo  that 
Monopolies  were  granted  ; but  fo  tar  were  they  from  receiving  any  allow- 
ance, or  approbation,  that  that  Statute  that  was  made  in  the  end  of  her 
reign,  for  confirmation  of  the  Queen’s  Grants  by  a fpecial  Provifo,  does  ex- 
cept and  provide  th.it  it  fiiould  not  extend  to  make  good  any  Letters  Pa- 
tent that  did  concern  any  licences,  powers  or  privileges,  commonly  called 
Monopolies. 

1 he  statute  of  Monopolies  and  this  Statute  fufficicntlv  (hew,  that  there 
were  fuch  Grants,  and  that  they  were  net  allowed  ; f>  if,  -*  even  in  Queen 
Elizabeth's  time,  and  during ‘her  reign,  divers  fuch  Grants  it  letms  had 
been  made.  But,  my  Lord,  il  fo  be  there  had  never  been  any  judicial  al- 
lowance in  times  pall  for  any  folc  trade,  or  foie  buying  or  felling,  tho' 
there  have  been  in  all  times  fuch  Grants  made,  yet  that  will  be  no  argu- 
ment that  they  were  good,  but  on  the  contrary  ; and  further  the  piaclices 
of  thefe  Companies  have  been  to  the  connary,  till  within  late  years  ; uo 
folc  trade  pradlifed  among  them. 

i Bur,  my  Lord,  on  the  contrary,  fince  that  Patents  have  been  fo granted, 
fmcc  th-t  there  is  no  judicial  allowance  of  fuch  ; I would  appeal  to  them 
rolhew  whether  there  has  been  any  practice  of  thefe  things.  1 do  not  fup- 
pofe,  but  that  iri  Turly  and  Barbary,  perfons  have  traded  that  have  not 
been  iicenfcd  by  the  Companies,  and  that  continually  in  all  times ; but 
yet  1 think  no-body  will  find  any  judicial  opiuion  that  has  been  given 
aguinft  them  for  it,  or  that  ever  any  fuch  Patent  yyas  of  force  to  rvltraiu 
the  fubje&s  freedom  of  trade  in  thofe  places. 

My  Lord,  I am  apt  to  think,  that  the  Grants  to  thofe  Companies,  that 
is,  the  Tarty-Company,  the  Barbary-  Company,  and  the  iti^fiii-Compaiiy, 
are  like  to  this  of  foie  trade;  but  yet  if  it  never  has  been  practifed  to  re- 
train others  in  this  manner,  it  is  rather  an  argument  againll  them  of  the 
other  fide;  but  they  have  never  dealt  thus,  nor  ufed  the  claufe  of  prohibition 
as  thefe  men  do.  For,  my  Lord,  whoever  thinks  to  make  any  conclufion 
for  the  prefervation  of  luch  a foie  trade  by  a Company,  with  a reltiainc 
ol  others,  becaufe  luch  Patents  and  Charters  have  been  granted  to  other 
Companies,  will  have  but  little  reafon  fotodo,  if  he  confider  what  a diffe- 
rence there  is  K-.wcen  this  Company  and  them:  for,  my  Lord,  thefe  Com- 
panies did  never  fet  up  for  a folc  trade,  tho’  there  be  fuch  words  in  the 
Fa  tents,  they  never  ufed  them,  but  have  always  ufed  their  trade  quite 
contiary,  and  in  another  method  in  a commendable  way,  and  I think  in  a 
legal  wav;  but  not  fo  as  to  warrant  any  thing  of  this,  that  is  here  pre- 
tended. Therefore  if  your  Lordlhip  pleafe  to  give  me  leave,  I would  ob- 
ferve  the  difference  betwixt  the  way  of  trading,  that  thofe  other  Com- 
panies have,  and  the  trade  of  the  Eafi. India  Company.  The  Companies 
01  Turiy,  Barbary,  Rujfia,  Mufievy  and  Hamburgh,  nor  any  other,  till  of 
late  years,  did  ever  trade  with  a Joint-Stock  ; but  the  Members  of  the 
laid  Company,  every  man  ufed  his  own  trade,  bought  and  fold  his  own 
commodity,  ufed  and  employed  his  own  factors  and  fervants;  and  the  Com- 
pany took  Tome  care  to  fend  out  aConful,  orfome  one  to  be  their  Agent,  to 
preferve  the  trade,  and  by  fmall  impnfls  upon  the  commodities  traded  for, 
to  provide  for  fuch  O&ccrs  ; which  Impolls  or  Affcflments  were  made  by 
By-Laws  and  Regulations  among  thcmfdves.  They  take  care  the  Markets 
(hall  not  be  ovcr-clogged  by  the  Commodities  they  fend  out,  which  they 
do  alfo  by  their  own  Orders  and  By-Laws  that  are  made  among  them- 
felves  ; they  only  order  what  Ships  fhail  go,  but  leave  the  particular  Mem- 
bers c.f  the  Company,  every  man  to  fend  what  he  will  upon  his  own  ac- 
count, and  appoint  who  he  will  to  be  his  factor,  and  to  bring  over  what 
commodity  he  pleales  : they  trade  not  upon  any  Joint-Stock,  or  thcStock 
of  the  Bodv-Poliiicic.  If  you  deal  with  any  of  them,  you  know  the  parti- 
ticular  ptrfon  you  have  to  deal  with  : no  man  is  rtlufed  to  be  of  their 
Company,  that  has  a mind,  paying  fome  fmall  Ann  of  money  for  his 
freedom  ; and  whoever  is  of  the  Company,  has  a Vote  in  ordering  the  af- 
fairs of  the  Company.  But  now  you  of  the  Eafi- India  Company1  ingrols 
the  foie  trade  into  the  Body-Politick  ; you  have  a Joint-Stock,  every "man 
whether  Merchant  or  not,  if  he  can  buy  fuch  a Iharc  in  their  Stock,  is  of 
their  Company.  T he  Committee  manage,  arid  the  reft  inult  fubm.t  to  their 
pleafures  and  diftribution : thofe  few  of  them  which  have  the  mod  (hares, 
have  the  difpofal  of  the  whole  Stock  ; no  Member  trades,  buys  or  fells,  or 
hal.any  thing  that  he calls  his  own,  butonly  fuch  a (hare  in  thcStock  : you 
luffer  not  the  Members  to  trade  with  their  own  money,  at  their  own  dis- 
cretion, or  to  employ  whom  they  pleafe,  this  you  do  not  do  ; you  fuffer  no 
man  to  have  a Vote  among  you  (and  your  Letters  Patenthave  fuch  a claufe- 
that  none  fliall)  but  he  who  hassock  flock ; which  50c/.  no  man  can  ac- 
quire, untefs  he  pays  14 1.  or  1 cl.  for  it,  two  and  a half  per  Cent,  or  fome 
great  fum.  So  that  by  the  very  foundation,  they  can  have  no  more  perfons 
in  their  Company,  than  they  that  have  50c/.  (hares  ; and  thefe  (hares  be- 
ing ingrofled  into  few  hands,  they  have  all,  and  call  themfelves  the  Com- 
pany. So  that  man  that  will  not  br  deceived  by  words,  but  dillinguilh 
things  different  one  from  another,  will  diftinguiih  between  one  Company 
and  Society,  and  another;  who  are  IngroiTcrs,  Monopolizers,  and  who  nor. 

The  Turiy  Company,  and  the  refl  like  it,  may  be  truly  faid  to  be  Ma- 
nagers, Regulators  and  Improvers  of  Trade.  They  have  no  Joint-Stock 
that  they  trade  upon,  they  ingrofs  nor,  they  admit  every  man  that  will 
to  be  free  of  their  Company,  to  trade  with  his  own  money,  his  own  cre- 
dit, and  buy  and  fell  his  own,  and  to  employ  whom  he  plealeth  ; and  none 
among  them,  under  pretence  of  government,  regulation  and  prefervation 
of  trade,  makes  unrcafonable  advantages. 

But  this  invifiblc  Eafi- India  Merchant,  the  Body-PoFtick,  covers  and 
countenances  fome  few  men  among  them  to  ingrof?,  buy  and  fell  at  their 
own  rates,  and  that  exclude  all  others  for  the  great  and  cxccllive  advan- 
tages of  the  few. 

The 
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The  other  Companies,  =5  rhe  Turly  Company,  G7.  haVe  net  any  foie 
buying  or  foiling,  nor  cxcrcifing  any  foie  trade  or  ingrofling. 

Every  Member  of  thefe  Companies,  which  are  a multitude,  and  every 
one  that  is  not.  may,  if  he  will,  be  a Member,  and  no  man  is  excluded. 

But  this  Company  i;  quite  contrary,  and  therefore  (if  ever  any  was) 
are  great  Ingrofl'ers  and  Monopolizers  of  trade.  1 do  not  argue  nor  fpcak 
againft  Companies,  nor  regulating,  nor  managing  trade,  which  was  the 
true  intent  of  the  Patent;  fuch  as  1 have  mentioned,  and  is  virtuoufly 
and  commendably  p rad i fed  in  the  great  Companies  of  Turfy,  Mufeovy , 
Hamburgh,  and  others  ; where  the  Members  of  the  Companies  trade  upon 
their  own  particular  Stock  and  Eftates,  and  no  Merchant  hindered  or  de- 
nied to  be  a Member,  that  defircs  it,  paying  its  ordinary  fees  of  ad- 
miffion  : hut  againft  the  Lnviftblc Merchant,  this  politick  capacity  trading 
in  Joint-Stock. 

Suppofc  a like  Patent  to  any  one,  or  two,  or  three  men.  Farmers  or 
Partners  in  their  private  capacity  of  this  foie  trade ; and  they  had  the  ma- 
nagement of  it,  and  hereby  pofleffors  of  I’uch  vaft  wealth  and  merchandize  : 

What  would  this  Politick  Body  (I  mean  the  principal  Members,  for 
the  Body  cannot  think  or  havefenfe)  judge  of  this  ? 

Perhaps  yours  is  much  worle;  there  a man  Ihould  know  with  whom  he 
dealt,  who  were  his  debtors,  and  how  to  come  at  them  1 but  dealing 
with  you  is  a kind  of  dealing  with  fpirits,  an  invifiblc  body,  only  fubfilt- 
ing  in  /ntelligeutia  Legis. 

Therefore  being  fo  unlike  the  other  Companies,  and  fo  contrary  to 
them,  you  have  no  countenance  from  them ; but  though  they  ate  good 
and  commendable,  you  arc  Ingrofl’ers  and  Monopolizers. 

This  /hews  the  great  and  vaft  difference  between  the  one  and  the 
other ; this  /hews  that  you,  that  are  the  Eajl-India  Company,  have  the 
foie  trade  as  a Company ; and  whoever  buys  in  many  Stocks,  has  as 
many  votes  as  he  has  500  /.  in  the  Stock. 

There  is  no  fuch  thing  in  any  other  Company,  but  quite  othertvife  in 
all  thefe  refpeds  ; but  hereby  it  comes  to  pais,  that  he  that  has  fo  many 
/hares  in  the  Stock,  has  an  abfolutc  power,  by  having  fo  many  votes. 

The  invifiblc  Body  or  Corporation  perhaps  trade  for  i,OCC,OOo/.  per 
Ann.  they  get  into  their  hands  to  fell  7 or  Jjoo,coo  l.  worth  of  merchandize 
at  a time;  thcthrcclaftfalcs  they  made  came  to  1,8000,000/.  nobody  hath 
thefe  commodities  but  they.  Is  thistiading,  and  no  ingrofling  or  mono- 
polizing? le  ts  their  wonderful  virtue  then,  hatred  and  contempt  of 
riches,  that  makes  them  not  to  raife  and  increafc  values  and  prices,  and 
be  as  rich  as  they  pleafc,  if  they  do  not  do  it.  Never  was  there  fuch  an 
inftancc  of  fo  great  trade  in  England,  but  none  of  your  Members  buys  or 
trades  at  all;  any  man  among  you,  whether  he  be  Merchantor  not  Mer- 
chant, Citizen  or  Gentleman,  or  what  he  will,  if  he  has  a Stock,  his 
Stock  goes  on  by  this  joint-trade,  but  it  is  a few  men  that  manage  the 
whole  as  they  fee  beft ; no  man  employs  /hips  or  workmen  as  he  thinks 
moft  convenient ; but  you  are  one  great  trader  in  this  vaft  trade,  which 
is  indeed  one  quarter  part  of  the  trade  of  the  whole  World. 

My  Lord,  this  being  then  the  great  difference  between  this  trade  by  a 
Joint-Stock,  and  in  the  Company  as  a Body  Politick,  which  is  but  as  one 
entire  perfon,  having  the  trade  entire  to  himfelf,  and  the  trade  of  parti- 
cular Members,  under  orderly  regulations: 

It  is  quite  a different  and  diftind  thing  from  any  thing,  in  any  of  the 
other  Companies,  that  they  would  be  likened  unto  to  obtain  their  own 
ends  : nor  is  there  any  reafon  to  make  them  like  one  another,  for  the 
whole  matter  is  carried  on  diftind  in  both  ; the  one  is  a foie  trade  by  a 
Body  Politick,  the  other  difperfed  through  the  Members,  according  to 
their  own  diferetion  and  occafton,  under  regulation.  No  man,  if  he 
comes  into  the  Eajl-India  Company,  can  trade  among  you,  or  vote 
among  you,  unlefs  he  have  500/.  Stock;  and  if  he  do  not  come  in,  (fince 
it  is  according  to  your  conftitution,  that  every  manfhould  have  as  many 
votes  as  he  has  500 /.)  his  vote  is  like  to  do  him  little  good,  if  fume  few 
men  in  the  Company  agree  againft  it. 

And  belides  this,  my  Lord,  in  the  Tu-  fy  Company,  where  they  trade 
as  diftind  Members,  every  man  knows  his  creditor  and  his  debtor,  be- 
caufc  they  deal  in  their  natural  capacities;  but  you  trading  in  capacity  of 
a Body  Politick,  every  man  that  trades  with  you  hasa  creditor  or  a debtor, 
he  knows  not  whom. 

And  it  is  a great  mifehief,  when  perfons  know  not  how  to  fue  or  how 
to  deal  with  them ; for  take  them  all  a-part,  they  arc  as  juft  and  as  good 
people  to  deal  with,  as  can  be;  but  take  them  together  as  a body,  what 
more  hard  to  deal  with  than  a Corporation  ? 

My  Lord,  we  have  feen  the  inftancc  of  thefe  things  in  this  Company, 
in  a few  days  they  having  fo  great  power,  that  none  could  contend  with 
them,  and  foon  after  fo  invifiblc,  as  well  ns  low  that  no  Dun  can  find 
them.  This  we  all  know  veryweli,  my  Lord  ; and  I inftance  in  this  to 
/how,  that  whereas  they  would  be  likened  to  other  Companies,  which 
were  created  for  the  preservation  and  benefit  of  trade  ; and  the  Members- 
of  it  are  under  the  regulation  and  government  of  the  Company,  but  not 
as  you  are  ; they  are  traders,  your  Members  are  none,  you  are  only  the 
Body  Politick,  the  invifiblc  Merchanr,  that  no  one  knows  where  to  find; 
and  a Body  Politick,  in  judgment  of  Law,  has  neither  Soul  nor  Con- 
fidence, and  yet  forfooth  are  traders. 

I only  inftancc  in  thefe  things,  to  /hew  that  fignifies  nothing  which 
you  did  irifift  upon,  that  there  arc  other  Companies  for  trade ; for  I fay, 
that  they  are  good  and  regular,  and  not  Monopolizers,  for  they  do  not 
trade  in  fuch  a manner  by  foie  buying  and  felling,  but  every  one  trades  as 
a particular  Merchant ; but  you  are  otherwife,  your  Body  Politick  is  the 
foie  Merchant,  and  none  of  your  Members  can  trade,  unlefs  a particular 
fervant,  perhaps  to  favc  charges,  you  give  him  leave  to  buy  or  deal  in 
ibme  little  things;  but  all  others  are  quite  excluded. 

My  Lord,  ha  ving  thus  Ibcwed  you  the  way  of  their  trade  in  foie  buy- 
ing and  foie  felling,  1 lhall  now,  in  the  next  place,  come  to  the  Statute 
of  Monopolies,  which  is  the  Statute  of  21  King  "fames,  chap.  3.  and  I 
hope  I /hall  plainly  /hew  you,  that  tlicy  arc  within  the  words  and  mean- 
ing of  that  Statute. 

By  that  Statute,  my  Lord,  it  is  enaded,  that  all  Monopolies,  Corn- 
millions,  Grants,  Licences,  Charters  and  Letters  Patent  granted,  or  to 
be  granted  to  any  particular  perfons,  Bodies  Politick  or  Corporate,  of,  or 
for  the  foie  buying,  felling,  making,  working,  or  ufing  of  any  thing 
within  this  Realm  j and  all  Proclamations,  Inhibitions,  Reftraints,  War- 


rants of  Afiiftance  ; and  all  other  matters  anJ  things  wlistfccver,  tending 
to  the  inftituting,  erecting,  ftrenathening,  furthering,  or  countenancing 
the  fame  contrary  to  the  Laws  of  this  Realm,  are  and  /hall  be  utterly 
void  and  of  none  effect. 

And  that  all  Perfons,  Bodies  Politick  and  Corporate,  which  now  are, 
or  hereafter  fliall  be,  /hall  ftand  and  be  difiblcd  to  have  ufc,  cxcrc'rfe, 
or  put  in  ufe  any  Monopoly,  or  fuch  Commiffion,  Grant,  Licence,  Char- 
ter, Letters  Patent,  Proclamations,  Inhibitions,  Rcftraint  or  other  mat- 
ter, or  thing  tending  as  aforefaid  ; or  any  liberty,  power  or  faculty, 
grounded  or  pretended  to  be  grounded  upon  them’. 

Then,  my  Lord,  there  follows  the  claufes  of  forfeiture  of  treble  da- 
mages to  the  party  grieved,  by  the  ufing  of  any  fuch  Monopoly  ; then 
there  is  the  claulc  about  new  Inventions  and  i'omc  other  things  ; then 
comes  the  Provifo  concerning  Corporations,  of  which  fame  ufe  being 
made  in  this  calc,  I /hall  crave  leave  to  confider  it  diftindly. 

Provided  al fo,  and  it  is  hereby  cna&cd.  That  this  Ail,  or  any  thing 
therein  contained,  /hall  not  in  any  wife  extend  or  be  prejudicial  to  the 
City  of  London,  (At.  or  any  Corporation,  Company  or  Fellow /hip  of  any 
Art,  Trade,  Occupation  or  Myftcry,  or  to  any  Companies  or  Societies 
of  Merchants,  within  the  Realm,  ereded  for  the' maintenance,  enlarging, 
or  ordering  of  any  trade  or  merchandize ; but  that  the  fame  Charrci?, 
Corporations,  Compaaies,  Fellowlhips  and  Societies,  and  their  Liber- 
ties, Privileges,  Powers  and  Immunities  lhall  be  and  continue  of  like 
force  and  cued,  as  they  were  before  the  making  of  this  Aift,  and  no 
other,  any  thing  in  this  Ad  to  the  contrary'  notwithftanding. 

The  next  Provifo  extends  to  Patents  granted,  or  to  be  granted  for 
Priming,  making  of  Salt-Petre,  and  Offices,  which  do  not  concern  the 
cale  in  queftion. 

By  the  defeription  of  a Monopoly,  which  I have  before,  out  of  my 
Lord  Coie,  ftated  and  cxprcfled,  this  foie  trade  granted  to  you,  and  the 
exclufion  of  all  others,  is  a Monopoly  within  that  defeription,  as  1 have 
before  fhewn  that  their  Charter  is  di redly  contrary  to  this  Ad.  My  Lord, 
fhjl.  That  they  are  within  the  enading  claufu  of  this  Ad;  this,  1 think, 
by  comparing  what  they  claim  with  the  enading  claufe,  will  plainly  ap- 
pear. I need  not  now  /land  fo  much  upon  the  word  Monopoly,  whether 
by  what  I have  faid,  I have  proved  them  a Monopoly  or  no  ; but  by  the 
other  words  of  the  Statute,  fuppofing  that  word  Monopoly  was  out  of  the 
Ad,  yet  they  are  within  it : for  the  Ad  of  Parliament  having  the  words 
of  folc  felling,  or  foie  buying,  or  foie  ufing  of  any  thing  ; if  they  have 
the  foie  buying  or  folc  lelling,  or  folc  ufing  of  ’this  trade,  then  they 
are  mod  plainly,  I think,  within  the  enading  words  of  this  Act  of  Par- 
liament. 

Now,  my  Lord,  that  their  Charter  is  dirediy  contrary  to  the  enading 
words,  I mull  alfo  therein  refer  myfelf  to  the  words  of  the  Charter, 
which  has  foie  buying ; for  all  others  are  prohibited  fo  much  as  to  come 
and  go  from  and  to  the  Eaji-Indies  without  their  licence.  It  lias  alfo  folc 
felling  ; for  all  others  arc  prohibited  to  import  any  commodity  front 
thence  into  the  Realm  ; and  they  cannot  fell  them,  except  they  import 
them.  They  have  likewife  the  foie  ufing;  for  they  have  granted  to  them 
the  foie  trade,  which  includes  all  buying,  felling,  foJe  ufing,  that  ap- 
propriates all  to  themfelves,  and  excludes  all  others. 

How  then,  my  Lord,  can  any  man  read  this  Ad  of  Parliament  and 
their  Charter,  and  compare  them  togchcr,  but  he  muff  at  the  fame  time 
conclude,  that  their  Charter  is  contrary  to  what  is  enaded  there?  For 
the  Ad  of  Parliament  does  fay.  That  all  Letters  Patent  granted  to  any 
Perfon,  or  Body  Politick,  for  the  foie  buying,  folc  felling,  or  folc  ufing 
any  thing,  and  all  Proclamations,  Reftraints  jnd  Inhibitions  to  the  con- 
trary, and  all  other  matters  and  rhings  touching  thereunto,  arc  contrary 
to  law,  and  utterly  void,  and  of  none  efred  -,  why  then  they  have  by 
their  Grant,  the  foie  buying,  folc  felling,  and  folc  ufing  of  this  trade ; 
therefore  they  are  quite  contrary  to  what  is  in  the  enading  words  of  this 
Ad  of  Parliament.  Then,  my  Lord,  if  they  are  contrary  to  the  cnad- 
ing  claufe  of  the  Ad,  then  their  hopes  mull  be,  that  they  are  faved  by 
the  Provifo. 

My  Lord  Coke,  in  his  Comment  upon  this  Ad,  in  3 In/}.  182.  docs 
fay  this  Ad  is  forcibly  and  vehemently  penned  for  the  luppreflion  of  all 
Monopolies  ; and  the  word  foie  ufing,  is  there  faid  to  be  fo  general,  as 
no  Monopoly  can  be  railed  but  will  be  within  the  reach  of  this  Statute. 

The  word,  any-tbing,  fliews  alfo  the  general  fcopcand  intent,  that  no- 
thing ihould  be  excluded  that  was  a Monopoly : For  Monopolies,  in 
times  paft,  were  ever  without  L2W,  but  never  without  friends.  And  if  it 
be  fo  penned  for  the  fuppreflion  of  all,  it  ought  to  have  a large  and  ge- 
neral conftrudion. 

Ohj.  But  then  let  us  fee  whether  they  are  in  the  faving  of  this  Provifo. 

The  Provifo  cxccpts  Ghartcis  to  Companies  or  Societies  of  Merchants 
within  this  Realm,  ereded  for  the  maintenance,  inlargement,  or  ordering 
of  trade  or  merchandize. 

Rfp.  This  Prcvfo  extends  not  to  this  Charter,  or  any  Letters  Patent 
that  were  not  at  the  time  of  the  making  of  this  Ad ; and  that  is  the  firft 
thing  that  I offer,  why  they  arc  not  within  the  reach  of  the  Provifo.  Be- 
caufc  this  Provifo  does*  not  extend  to  any  Letters  Patent  after  the  Ad  of 
Parliament  made,  but  only  the  Letters  Patent  before.  For  the  Provifo 
fays.  It  Jhall  not  extend , or  be  prejudicial  to  any  Town  Corporate , concerning 
any  Charter  granted  to  them,  (Ac.  or  Culloms  ufed  by  them,  or  to  So- 
cieties ereded  for  the  maintenance,  inlargemcnt  or  ordering  any  trade  or 
merchandize.  This  does  extend  to  thofc  that  were  granted  or  ereded  at 
the  time  of  the  making  of  the  Ad  ; and  there  are  no  words  of  faving,  for 
any  that  fliould  hereafter  be  creeled.  And  the  word  hereafter  would  as 
well  have  been  in  the  claufe  of  faving,  as  in  she  enading  claufe,  if  it  had 
been  intended.  But  the  following  words,  concluding  this  Provifo,  fhenr 
it  further;  for  the  Provifo  goes  on,  and  lays.  That  the  fame  Charters, 
Culloms,  Corporations,  Fellowfliips  and  Societies,  and  their  Liberties, 
(Ac.  (hall  be  and  continue  of  fuch  force  and  effed,  as  they  were  before  the 
making  of  this  Ad,  and  no  other.  This  fliews,  that  that  which  is 
within  the  Provifo,  was  that  which  was  before  the  making  of  the  Ad 
only  ; and  this  governs  and  concludes  the  whole  Provifo.  Now  that  only 
extending  to  thofc  that  then  were,  and  to  leave  them  as  they  were,  to  leave 
their  Charters  and  Companies,  thrir  Powers  and  Privileges,  in  the  fame 
(late  and  condition  3S  they  werebefore  the  Ad,  can  never  have  any  refc- 
I fence  to  what  Ihould  be  after. 

l The 
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(jig)  36.  The  Grist  Cafe 

The  Beginning  of  the  Provifi  fays,  this  A£l  .'bill  not  prejudice  them  - | 
The  Conclufun  Tap,  they  fhall  be  as  they  were  before  the  \H  was  , 
made;  ihucfore  they  mull  have  had  a Being  before  tne  Act,  but  no 
Words  herein  extenu  to  thofe  that  then  had  nut  a Being. 

And,  niv  Lard,  the  next  Provifo  for  Printing,  S.ilt-pctre,  O trees  ifc.  \ 
that  is  to  tliis,  further  fhews  this  to  be  the  M—ning  of  tlii>  Pud  ft ; lor  1 
that  exprefly  provides*  That  litis  Act,  or  anything  therein  ctnt-uned, 
tli.il I nor  extend  toany  Grant  or  Privilege  heretofore  made,  or  hcreaitcr 
to  be  made,  of,  for,  or  concerning  Printing.  If  then  the  fornitr  Clauie  | 
had  intended  to  include  any  Letters  Patent  that  were  alt.-f  to  begranted,  I 
it  would  have  had  there  Words,  To  be  granted  a:  uul!  here  at  in  J;;  Clnuje 
that  timet  eftmi.m!i.  _ _ 

But,  mv  Lord,  fuppofe  this  not  to  he  a fuEcient  Anfwcr  to  fos  JV'- 
vifi,b»t  that  this  Provifi  fhall  be  conftrued  to  rxteml  to  Com  pan  its,  Char- 
ters, Privileges,  and  immunities,  granted  after  this  A& ; yet  tfo  Plain- 
tiffs are  not  within  this  Prevfi,  nor  the  favinz  of  it  : For  it  extends  only  j 
to  Companies  that  are  for  the  Maintenance,  Inlargemcnt,  or  orlering  ol 
any  Trade  or  Merchandize,  and  to  their  Powers,  ifc.  that  the)  have:  to  | 
tliat  End  not  two  Companies,  that  are  eredled  to  have  a foie  Ta  le  by  a 
joint  Stock,  or  Stock  of  the  Colporatiori,  to  exclude  all  others  font  hav- 
ing any  thing  to  do  in  that  Trade.  It  docs,  and  reafonably  m.y  be  in- 
tended to  extend  to  all  Companies  that  zre  for  the  Maintcnmce,  in- 
creafe,  and  well-ordering  of  Trade ; as  the  Sfw-iy  Company,  thi  Mnfcsvy 
Company,  the  Ri/JJui  Company,  and  Himbircugb  Company,  ;nd  thofe 
that  1 have  been  Ipraking  of,  that  trade  not  as  Bodies  Politic,  <r  a joint 
Stock,  but  every  Merchant  tliat  will,  m.y  be  thereof  a Menber,  and 
every  Member  thereof  trades  upon  his  own  private  Stock  and  Account  as 
a Merchant ; but  net  to  this  Company,  who,  inllead  of  ordtriug  the 
Trade,  endeavour  to  bring  the  foie  Trade  unto  them  fives. 

Therefore,  my  Lord,  thefc  arc  the  Companies  that  are  withii  the  Ex- 
ception laved  from  the  Penalties  of  this  Adi;  but  We  muft  be  ss  fill,' as 
the  Infidels  they  deal  with  in  thefe  Matters,  not  to  diflinguifl  betwixt 
thefc  Corporations,  and  their  Management  and  yours;  they  exclide  none 
from  Trade,  they  trade  not  in  a politick  Capacity  in  a foie  Sock,  but 
every  Man  is  a Trader  upon  his  own  peculiar ; but  you  cake  up»n  you  in 
your  politick  Capacity,  as  you  have  exprefied  it  in  vour  Dccl.ir.iion,  to- 
tum,  integrum  if  fclum  Commtrcium  If  Negot.ationcm  habere,  uti  if  gnue! ere  ; 
and  to  exclude  not  only  all  Strangers,  but  all  your  own  Members,  to  have 
any  di Hindi  or  feparate  Trade  upon  his  own  Account,  except  a little  to 
pay  and  cxcufe  you  of  Charges,  and  thereby  ingrofs  nil  that  vail  Quantity 
of  Merchandizes,  the  many  hundred  thouf-.nd  Pounds  worth  )ou  bring 
in  or  carry  out.  In  whom  is  the  Property?  In  the  Corporation  Who 
buvs  and  fells  all  ? The  Corporation.  Who  are  the  Debtors  for  the  Mo- 
ney that  buys  and  provides  theft  Merchandizes  ? The  Body  Pol  tick,  the 
Corporation,  the  invifible  Body.  Who  fhall  be  food  for  all  theft  Debts  ? 
The  Body  Politick;  fue  them  as  you  can,  they  will  either  be  too  gnat 
and  too  rich  to  contend  with,  or  elfc  in  that  Condition  -s  you  hiow  not 
how  or  where  lo  have  them. 

An  invifible  Body,  fublifling  only  in  InUHigentia  legit,  a Body  Politick 
without  Soul  or  Confcience,  as  the  Law  fays  it  to  be. 

We  have  feen  them  in  a Year’s  Time,  in  botn  thefc  Qualific.tions,  fo 
great  as  fcarce  any  Man  would  contend  with  them,  fo  invifible  a another 
time,  as  a Dun  would  fcarce  find  them;  this  furely  cannot  hi  for  the 
Maintenance  or  Iidargenicnt  of  Trade,  to  deal  with  I know  qat  whom, 
where  no  Security  or  Pcrfon  fobfifts. 

It  is  indeed  lor  the  Maintenance  of  the  Company’s  Trade,  :o  enable 
fame  of  them  to  get  10  or  20,0C0  A per  Annum  by  it,  and  to  keep  this 
vail  Trade  in  a few  Hands. 

But  fore  that  is  nut  of  the  T red  - the  Provifo  intends ; reflrainh^  to  the 
Body  Politick,  which  is  hut  one  Pcrfon,  or  many  in  Partnerlhip,  i-  quite 
contrary  to  the  Enlargement  of  the  Provifo  mentioned. 

And  therefore  to  fay  you  arc  within  the  favingby  this  Provifo,  a Com- 
pany credit'd  for  the  Maintenance  anJ  Inlargcment  of  Trade,  vhen  you 
reft  rain  all  but  yourfclvcs  to  trade,  feems  to  be  a Contradiction. 

And  for  the  following  Words  in  the  Prsvifo,  Or  ordering  if  any  Trade 
cr  Merchandize ■,  if  you  fay  you  arefaved  within  the  Extent  or  thceWords, 
then  you  mull  make  a Cinllnidlion  of  thefc  Words  in  this  Scnfc: 

That  ordering  Trade  or  Merchandize,  is  excluding  all  otters,  and 
raking  the  whole  to  ourfelves.  A moll  excellent  Ordering  that  ii. 

But  the  Scnfc  of  thefe  Words  in  the  Prsvif  is,  to  five  to  tie  Corpo- 
rations and  Fellowfhips  of  Arts,  Trades,  Occupations  and  Hv  ft  erics, 
and  to  Companies  of  Merchants,  the  Powers  and  Authorities  that  they 
had  for  the  Maintenance,  Iniargement,  or  ordering  of  Trade  ; 

By  taking  care  that  Commodities  were  honellly  and  rightly  made, 
without  Fraud  or  Deceit,  as  to  the  Goodncfc  or  Excellency  of  the  Com- 
modity, or  Deceit  in  their  Meafores  or  Quantity  ; 

That  the  Servants  and  younger  Sort  were  honrftly  and  im'uftrioufly 
educated  in  their  Trades  anJ  Myfteries,  by  the  Mailers  and  eld>r  Sort ; 

To  place  and  keep  good  Order  and  Decorum  amongfl  thofe  or  the  fame 
Myflcry  and  Trade ; 

For  alicmbling  and  confolting  for  the  common  Good  and  Mtri  'gemcnt 
of  their  rtfpedlive  Trades  and  Employments. 

This  is  that  which  the  Provifi  excepts  and  provides  for,  noi  for  a foie 
Trade  in  a Company,  in  a joint  Stock,  excluding  all  others,  as  this  is. 

For  the  fame  Exception  is  alfo  for  the  Manufaclurcs  that  nrenentioned 
juft  before,  as  new  Inventions,  and  the  Society  of  any  Craft  or  Myflcry ; 
thefc  alfo  are  under  the  Exception,  which  does  Hill  expound  them  to  be 
meant  of  that  regular,  due  Order  and  Government  in  Compani-s,  for  the 
due  regulating  of  Trades  and  Mylleries,  that  is,  by  making  By-laws  to 
rake  care  that  their  Wares  be  well  and  fubftanually  made,  that  tic  younger 
Sort  be  obedient  to  the  cider,  and  the  elder  inftrucl  the  younger,  and  not 
opprefs  them.  T liefe  arc  the  Laws  that  they  have  Power  (and  ’tis  fit 
theyflioulJ  have)  to  make  for  tire  Management  and  Increaft  of  Trade. 
But  to  have  a foie  Power  over  Trade,  and  an  Intcrefl  in  it  by  a joint 
Stock,  to  ingrofs  it  into  one  Man’s  Hands,  or  into  the  Hands  of  a Body 
Politick,  which  is  bu:  a»  one  Pcrfon  in  Law,  and  in  this  Manrrr  to  trade 
under  the  Pretence  of  Order  or  good  Government ; this,  undrr  Favour, 
was  never  meant  or  intended  by  this  Exception  in  this  A cl.  Therefore 
that  which  I have  before  exprefied,  is  the  Scnfc  and  Meaning  or  this  Pro- 
o fo,  and  not  the  having  the  folc  Trade,  excluding  all  others,  as  here  is 
endeavoured  and  deiigned  to  have. 


cf  Monopolies.  36  Cal’.  II.  (£26) 

My  Lord,  in  the  T.-.i ler  of  ffwich's  Cafe,  it  Ce.  54.  that  Company 
cf  Tavlurs  made  a 1>.  -law,  to  tx  Jude Taylors  from  extrufingor  ullug 
'heir  Trade  within  t e Town  of  Ipfijuich,  tuilefs  they  prefect  ifuinfrl/cs 
to  die  Mafkr  ami  W irdens  of  the  Company,  and  three  of  them  admit 
them  to  t>:  lufEc.c.'t:  Workmen,  and  proved  they  have  forvcil  foven  Ycurs 
-•  1- -ft  Apprtnt-ccr.,  and  then  admitted  by  the M.fler,  and  W ardent,  and 
Company  ; and  if  any  md frtnd  in  any  Part,  they  fhould  forfeit  fo  much 
to  the  Company.  In  linsCafe  there  fcemsJ  to. be  a good  End  and  Meaning 
to  exclude  1 liifEcient  Workmen,  and  to  encourage  good  ones  ; a good 
Order  one  mignt  think.  Yet  fo  zca'ous  and  careful  were  the  Judges  then, 
left  under  any  Pretence  they  fhou'.d  exclude  Men  from  uicir  law  11I 
'I  red:-:,  that  they  adjudged  th  s a void  By-law,  as  tending  in  the  Purview 
of  it,  to  rcflrein  Men  or  their  Freedom  in  ufing  their  Trades,  and  intro- 
ducing Opprefiion  of  the  young  Tradefmen  by  the  old  and  rich  Tradef- 
mcn,  and  to  fobvrrt  the  Liberty  the  Law  gives.  And  in  that  very  Cafe 
it  was  a.  judged,  ft.  54.  That  Ordinances  for  the  good  Order  and  Go- 
vernment of  Men,  ol  Trades  and  Mylleries,  are  good;  but  not  to  reftrain 
any  in  their  lawful  Myilery.  Norris  and  Stop's  Cafe,  Hob.  211.  to  the 
fame  Purpcfe. 

Therefore,  my  Lord,  this  is  the  Senfe  and  Meaning  of  that  Exception 
that  is  in  the  Statute  of  Monopolies,  That  it  fares  fuch  as  were  for  the 
ordering  of  Men  in  their  Trades  and  good  Government,  but  not  to  en- 
able a Corporation  to  have  a foleTr-dc,  to  hinder  or  exclude  others  from 
uftng  it.  That  is  the  true  Senfe  of  the  Provifo  : But  for  the  other  Senfe 
that  they  would  have,  'tis  the  way  to  make  it  the  mod  repugnant  and  con- 
tradictory Atft  that  can  lie;  For,  my  Lord,  to  fhew  that  it  is  fo,  give 
me  Leave  to  compare  them. 

The  Scnfc  they  wou'd  have  is.  That  i:  'botild  five  to  Bodies  Politick, 
the  having  the  foie  buying,  felling,  and  ufing  any  Merchandize  orTraJc, 
as  n Coriioration,  that  fuch  fhout J b:  excepted  out  of  this  Ait. 

Now  let  us  compare  th b Provifi  with  the  en.ictibg  CIaiif  j,  and  taking 
the  Provifo  in  that  Scnfc  they  would  have  it,  th.ir  a Body  Politick  m .y 
have  the  idle  buying  and  felling,  or  ufing  any  Merchandize  or  Trad-,  as 
a Corporation ; then  the  enacting  Part,  with"  the  Provifo,  will  mn  thus, 
enacted.  That  Letters  Patent  to  any  Pe/Jbtt  or  B'di  Politick , for  the  foie  buy- 
ing, file  making  or  ufing  cf  any  ting  within  tbn  Ilenlm,  or  ee  Weary  to  Lava, 
and  void ; end  no  Body  Politick  Jboll  he  capable  ah  having,  ufing,  :r  exert  fing 
of  any  juJ>  Letters  Patent , Inhibition  or  fi.J1r.drt,  p>  raided  that  Bod  es  Po- 
litick may  have  the  file  buying,  filling , and  tiling  of  any  Trade  or  Merchandize. 

Is  mere  any  thing  can  be  put  in  Words  anil  Terms  more  contradictory 
than  this  is  ? And  yet  thus  it  mull  be  if  their  Scnfc  prevail : So  that,  my 
Lord,  there  is  not  a more  repugnant  and  comradidtory  thing  can  be  made, 
than  this  Prcvfi  to  the  Body  of  the  Adi,  if  you  take  it  in  the  Senfe  they 
would  lure  ir. 

Suppofc  the  Statute  of  thatenadls,  That  no  Man  fltall 

ufo  a Trade  that  he  has  not  ferred  an  Apprcmiccfliip  to  by  the  Space  of 
(even  Years,  h..d  a Pr»vifi,  that  a Man  may  chufe  a Trade  that  he  had 
not  ferved  an  Apprentice! hip  to  by  the  Space  of  feven  Years ; this  had  hc-n 
a void  repugnant  Pnvifi.  This  i.  as  plainly  repugnant,  that  no  Body 
Pobtick  fhall  be  capable  of  having  a foie  Trade.  Repugnant  Provfis  are 
in  Law  void. 

My  Lord,  If  fo  be  a Provifo  be  repugnant  and  conrradidlory,  then  it 
will  be  void  ; and  fo  are  all  our  Books,  1 Co.  46.  Pl.wd.  C.m.  563.  A 
Statute  gives  the  Lands  of  J.  S.  to  the  King  j and  then  a Prtvifi  comes 
to  fare  the  Right  of  all  Per  Ions  : This  Hull  be  conftrued,  ail  Pzrfons 
bcfldcj  J.  S.  not  to  dellroy  the  Prcmifcs. 

Therefore  when  this  Act  fays.  That  all  Patents  granted  io  a Body  Po- 
litick, of  the  lole  buying,  lelling,  and  ufing  of  any  thing  within  the 
Realm,  fhall  be  void ; and  a P-cvifi  fav-,  that  ii  (h.ill  not  extend  or  be 
prejudicial  to  any  Company  o!  Mercbarus  crefled  for  the  ordering,  m<iin- 
t nance,  and  Increafc  of  any  Trade  or  Merchandize,  if  conftrued  in  their 
Senfe,  to  give  the  Company  foie  buying,  felling,  and  ufing  of  any  thing, 
is  dire&ly  contradi<2ory  and  void  ; then  that  cimnot  be  the  Scnle.  Bitr 
taking  it  in  the  other,  which  I apprehend  to  be  the  true  Senfe,  that  order 
and  Government  is  provided  for;  that  is  the  meaning  of  tKe  Provifo , and 
nothing  elfc  : and  this  is  the  general  Praifticc  of  the  Societies  and  Compa- 
nies allowed  in  all  times.  But  a folc  Trade,  under  the  Pretence  and  Co- 
lour of  Order  and  Management,  never,  as  I believe,  had  any  judicial  Al- 
lowance: And  then  you  arc  v/ithin  the  cna&iug  Ciaul'e  of  thisAiflof 
Parliament,  and  are  a Monopoly  ; or  becaufe,  it  may  be,  you  do  not  like 
that  Word,  you  have  the  folc  buying,  and  foie  felling,  and  folc  ufing  of 
this  Trade,  which  is  contrary  to  the  exprefs  Words  ol  this  A cl  of  Parlia- 
ment, and  fo  your  Patent  and  Charter  is  void. 

But,  my  Lord,  they  endeavour  to  anfwrr  this  Objection  with  another 
Sort  of  Anfwer:  They  fay  the  Pnvifi  is.  That  the  Acl  fhall  not  extend 
to  Companies  of  Merchants  creeled  for  Government  and  Order  of  Trade, 
but  that  their  Charters,  Privilegrs,  ami  Immunities,  fhall  be  of  like  Force 
and  Effect  as  they  were  before  the  making  this  Act;  and  therefore,  fuy 
they.  Patents  to  Comoanies  of  Merchants  for  ordering  of  Trade,  if  gooJ 
before  this  Adi,  fhall  be  good  ftill ; and  therefore,  fay  they,  this  Adi  can- 
not hurt  us. 

My  Lord,  the  Objedtion  is  nice,  as  I apprehend,  but  fo  it  is,  if  I take 
them  right;  this,  under  favour,  is  but  the  fame  thing  again  in  o:!v  r 
Words  ; for  the  Conclufion  of  this  Prtv'fo  extends  no  further  than  the 
Charter  mentioned  in  the  Beginning  of  it;  it  extends  but  to  th=  fame 
Charters  (fo  are  the  very  Words)  fhall  be  of  a.  good  Force,  if..  Wh  y 
then  what  Charter  or  Patent  is  it  that  fhall  remain  as  they  were  before 
the  Adi?  Why  thofe  that  are  excepted.  What  ai  e excepted'  ? Thofe  that 
are  for  Order  and  Management,  as  I have  before  fltewn  ; not  thofe  that 
are  for  a Body  Politick,  to  ufe  a folc  Trade,  that  is  repugnant  to  the  en- 
acting Claufc;  therefore  thefe,  as  I have  fan!,  are  not  excepted,  or  within 
the  Provifo,  and  fo  we  come  back  again  where  we  were.  Arc  you  ex- 
cepted out  of  the  Acl  ? If  you  are,  I agree  the  Acl  hurts  vou  net;  il  you 
are  not  excepted,  then  you  cannot  he  in  the  fame  Condition  as  you  were 
before,  or  as  fuch  Charters  were  b:fore  the  making  the  Adi ; for  the 
Conclufion  and  latter  Part  of  the  Prcvfi  is  to  be  uken  in  no  Ligcr  Senle 
than  the  Words  that  went  before  in  the  Beginning  ; nor  can  cxrenJ  fur- 
ther than  thefe  Words  extend;  fo  that  I fay  it  retorts  juft  back  azarn 
where  it  was.  If  they  be  excepted,  they  be  not  w.thin  the  Acl ; but  then 
the  Provifo  will  be  repugnant,  as  I have  laid  before,  and  contradidlory  ; 
if  they  arc  not  excepted,  they  have  no  Benefit  by  the  Provifo. 

2 So, 
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So,  my  Lord,  rating  it  upon  what  I have  Paid;  I do  hope  that  the 
words  or  the  Act  ot  Parliament  plainly  do  extend  to  bodies  politick,  and 
to  inhibit  the  ingrafting -foie  trade  by  bodies  politick.  They-  fay  them- 
fclves,  and  it  appears  they  arc  a body  politick,  and  they  have  this  folc 
trade ; an  I fp  the  dueling  claufe  extends  to  them. 

Next,  I fay,  the  Frsvifo  extends  to  Charters  granted  before,  not  to 
Charters  to  be  granted  after  the  Act  of  Parliament : and  as  to  thofe  Char- 
ters that  arc  excepted,  it  leaves  them  juft  as  they  were  before  ; but  if  their 
fenfe  takes  place,  then  it  is,  as  1 conceive,  with  fubmiflion,  moll  palpably 
contradictory  and  repugnant  to  the  Act ; and  then  it  is  as  lawful  at  this 
day  to  grant  to  any  Corporation  any  folc  trade  or  manufacture,  vea,  down- 
right to  grant  them  a Monopoly,  as  it  is  to  make  any  other  Grant ; and 
fo  this  would  be  rather  a countenance,  than  an  A6t  made  again!!  them. 

But  then,  my  Lord,  they  come  to  another  thing;  this  is  an  Infidel 
Country,  this  is  a folc  trade  with  Infidels,  and  fuch  a trade  the  fubjccis 
never  hud  any  right  to  have  without  the  King’s  licence ; and  now  being 
fo,  that  differences  the  caufe  : and  to  prove  it,  they  cite  Mithtlbsrri s 
Cafe,  in  1 Brnt/ril.  296.  wherein  Mr.  Brtwniow  being  Prothonoiary, 
recites  what  my  Lord  Coke  faid  in  that  Cafe,  That  no  fubje£l  might  trade 
into  Infidel  Countries  without  the  King’s  licence;  and  his  real  cm  was, 
becaufe  he  might  relinquiib  the  Catholic  faith,  and  adhere  to  Infidelifm  : 
and  that  he  had  feen  a licence  in  the  time  of  Ed.  III.  wherein  the  King 
recites  the  confidence  that  he  had  in  his  fubjeft,  that  he  would  not  decline 
his  Religion,  and  licenfcd  him  ; and  that  this  did  arife  upon  the  recital  of 
a licence  made  to  trade  to  the  Ea/i- Indies. 

And  they  do  cite  Calvin' s Cafe,  in  Co.  7.  Rip.  ft.  17.  wherein  ’tis  faid. 
That  Infidels  are,  i:i  law,  ptrpttui  inimici,  and  between  litem  and  Chriftians 
there  is  perpetual  hoftilicy,  there  can  be  no  peace;  and  12//.  VIII. 
fol.  4.  where  it  is  holden,  that  a Pagan  canuot  have  or  maintain  any 
action  at  all,  nor  have  any  thing  within  this  Realm  ; and  to  prove  this, 
Regefler  282.  and  12  H.  VIII.  fo.  4.  are  there  cited. 

My  Lord,  1 have  the  more  fully  recited  what  this  is,  becaufe  I hope  I 
fhall  give  very  full  anfwcrs  to  all : But,  my  Lord,  before  I do  anl'wer 
thofe  Books ; 

Firjl,  Let  us  fee  what  the  confequence  of  it  will  be  : Suppofing  the 
Law  to  be  as  thefe  Books  fay,  and  as  thefe  Gentlemen  would  have  it ; 
and  the  confequence  will  be,  that  the  plaintiffs  cannot  maintain  their 
a&ion,  but  the  Charters  granted  to  them  will  be  void. 

Firjl,  Upon  the  reafons  given  in  thefe  Books ; for  if  the  Books  are  of 
authority,  the  reafons  there  given  muft  be  of  authority  (fays  that  Book  of 
Brow  flow's).  The  King  has  the  care  and  preservation  of  Religion,  by 
the  Law  vefted  and  repofed  in  him,  that  the  fubjedt  fhould  not  trade 
with  Infidels  without  licence,  that  they  may  not  renounce  their  faith; 
and  the  King  will  take  care  to  give  licence  to  traffick,  to  fuch  only  as 
he  can  have  confidence  will  never  waver  from  their  profefiton. 

Suppofing  this  to  be  tru„,  then  their  Patent  mull  be  nought ; for  then 
it  is  only  grantablc  to  perfons  in  whom  fuch  confidence  may  be.  My 
Lord,  then  fee  how  this  will  ftand  with  their  Charter.  Their  corpora- 
tion and  body  politick  is  indefinite,  as  to  perfons,  and  the  members 
changed  continually ; fomc  fell  their  flocks,  and  go  out,  or  die;  others 
buy  their,  flocks,  and  come  in  that  way  to  be  members  of  the  company, 
or  as  executors  to  thofe  that  die,  and  many  new  members  are  every  year. 

I doubt  they  do  not  much  examine,  or  take  care  to  be  fatisfied,  how  fixed 
thofe  are  in  their  Religion  they  daily  take  in;  and  how  then  can  there 
be  confidence  in  a body  politick,  which  the  law  fays  has  neither  foul  nor 
conference?  What  confidence  can  be  repofed  in  fuch  a perfon  about 
Religion  ? 

Secondly,  Befidcs,  it  is  not  only  the  members  of  the  Company,  that  at 
the  time  of  the  incorporation  were  incorporated,  and  their  fucceffors,  that 
are  thus  privileged  ; but  their  fons  and  apprentices,  their  factors  and  ler- 
vants,  have  licence  by  this  Patent  to  trade  there  : and  what  fecurity  can 
there  be,  that  fuch  may  not  (by  converfing  with  Infidels)  change  their 
Religion  ? If  this  Licence  be  a truft  and  prerogative  in  the  King,  to  be 
given  to  fuch  perfons  in  whom  the  King  can  have  confidence,  that  they 
will  not,  by  convcrfe  with  Infidels,  change  or  prejudice  1 heir  religion,  tdc. 
this  cannot  be  granted  to  a body  politick  and  their  fucceffors,  which  may 
have  continuance  for  ever ; and  to  their  fons,  fa&ors,  apprentices  and 
fervants,  perfons  altogether  unknown,  not  born,  nor  in  ret um  natufa 
when  thefe  Letters  Patent  were  made. 

Suppofc  fuch  a licence  to  you,  to  trade  with  enemies,  and  fuppofing 
that  the  Law  has  eflablilhed  fuch  a power  and  prerogative  in  the  King, 
in  the  prefervation  of  religion,  to  licenfe  ; the  King  cannot  grant  this 
prerogative  to  you  of  the  Eafi-lndia  Company,  that  you  fhould  have  a 
power  to  grant  licences  to  whom  you  will  : yet  ail  this  is  done  by  your 
Patent ; for  you  have  thereby  power  granted  you  for  your  fons,  appren- 
tices, fadlors  and  fervants,  which  arc  perfons  that  you  yourfelvcs  nomi- 
nate and  appoint  at  your  difcrctions,  and  undoubtedly  very  religious,  and 
others  that  you  bring  into  your  Company. 

Next,  befidcs  this  power  that  you  have  expreffed  for  thofe  that  are  your 
apprentices,  CSV.  which  are  at  your  diferetion,  to  make  whom  you  pleafe ; 
there  is  another  exprefs  claufe,  That  the  Company  for  any  confederation, 
or  benefit  to  themfelvcs,  may  grant  licence  to  any  fervanr,  ftranger  or 
other,  to  ufe  this  trade.  So  the  Patent  expreffes  what  the  meaning  was 
of  the  word  Confideration,  by  adding  the  Words,  or  bene  ft  to  tbnnjelves ; 
and  that  the  King,  without  confent  of  the  Company,  will  not  grant  li- 
cence to  any  other  to  trade  there. 

• Can  this  then  be  a good  Gram  ? Can  the  King  grant  from  himfclf  his 
kingly  care,  and  the  truft  in  him  repofed  for  the  cate  of  Religion  to  you, 
to  manage  it  as  you  will,  and  that  he  will  not  ufe  it  himfelf  without 
your  confent  I Surely,  you  cannot  fay  fo.  So  that  fuppofing  bylaw 
there  is  fuch  a trufl  repofed  in  the  King  for  prefervation  of  religion,  as 
you  would  have,  to  give  licence  to  his  fubjedls  to  trade  with  Infidels  ; 
and  th3t  none  without  his  licence  can  do  it : yet  this  grant  to  you  will 
be  void  in  itfelf,  and  then  you  have  no  more  right  than  we,  and  can 
maintain  no  adtion  againtt  us. 

But  then  a little  to  confider  the  authorities  upon  which  this  great  mat- 
ter relies,  to  prove  this  religious  point  or  piece  of  law. 


it  is  this;  Mich.  7 Tat.  B.C.  fct.  yc*.  JliiAlhm  up] nfi  Bxhurjlx  ft 
is  in  a prohibition,  fetting  forth.  That  the  . King  had  granted  to  the 
plaintiff  his  commiftion  to  go  with  the  flitp  Tyger  to  the  bii.r,  to  fpoil 
and  fupprefs  the  Infidels;  and  to  take  from  them  what  he  could:  that 
the  plaintiff,  in  the  Prohibition,  having  this  commifHon  from  the  King* 
did  enter  into  Articles  with  the  defendant,  to  give  h:m  a fbarc  of  what  he 
fhould  get  in  the  adventure  1 and  thereupon  there  was  a fuit  in  the  Ad- 
miralty bv  the  defendant,  againil  the  plaintiff,  and  he  comes  and  moves 
for  a Prohibition,  fugge  fling  that  the  articles  were  made  upon  the  land; 
and  not  upon  the  high' fen,  and  fo  the  Court  had  no  jurifdidion.  Now 
upon  the  debate  of  this  Cafe,  it  did  appear,  there  was  a kind  of  Letters 
of  mart,  a commiftion  from  the  King,  in  a warlike  manner  to  fpoil  the 
Infidcjs;  and  get  what  he  could  from  them.  But  now,  how  this  Would 
come  in  debate  to  make  a refolution  about  the  bufinefs  of  trade,  I do  not 
know  ; probably  it  might  be  as  is  there  related  ; bur  what  is  in  the  Book  , 
is  only  an  occafional  faying  of  my  Lord  Ct-r’s,  upon  the  motion  for  this 
prohibition.  So  that  a man  that  will  lay  any  great  flrefs  upon  fuch  an 
authority,  muft  be  mighty  willing;  for  it  is  only  an  occafional  faying, 
and  nothing  relating  to  what  was  there  brought  in  judgment,  which  was 
about  a commiftion  to  take  away  goods,  perhaps  from  enemies;  by  Letters 
of  mart,  not  about  trade ; and  fo  I hope  there  is  no  great  matter  in  that 
Report. 

The  next  Cafe,  my  Lord,  is  that  of  Cabin , where  it  is  faid,  that  ail 
Infidel  is  perpetuus  inimical,  enn  maintain  no  a&ion,  or  have  any  thing  ; 
and  that  there  is  perpetual  bollilities  between  C'hriftians  and  fuch,  and 
no  peace  can  be  made  with  them. 

My  Lord,  ’tis  true,  that  this  is  faid  in  Cabin’s  cafe,  but  I muft  alfo 
fay,  as  there  was  no  occafion  in  the  former  Report  for  faying  of  that,  no 
more  is  there  in  Calvin’ s cafe  for  faying  of  this  ; for  it  made  nothing  to 
the  matter  in  queflion  about  the  Pofl-nati , or  were  they  any  wife  le3  to 
it,  in  the  debate  of  that  cafe ; there  was  nothing  there  in  judgment  that 
gave  occafion  for  it,  fo  that  I cannot  think  it  was  much  canftdercd  of 
before  it  was  fpoken. 

The  Books  that  are  there  cited,  I have  looked  upon,  to  fee  if  they 
would  prove  any  fuch  thing  as  they  are  there  cited  for,  and  I think  they 
do  it  not  by  any  means. 

There  is  firil  the  Regiflcr  282.  and  all  that  I find  there  is,  that  in  a 
writ  of  protection  granted  to  the  Prior  and  Brethren  of  the  Holpical  of 
St.  John  at  Jtrufalm , anJ  their  agents,  it  is  faid,  That  that  Hofpnal  was 
founded  in  defence  of  Holy  Church,  againft  the  enemies  of  Chrift  and 
Chriftians : but  truly,  how  to  conclude  out  of  that  Book  this,  that  Infi- 
dels fhould  not  have  any  property  in  trade,  or  be  perpetui  inimici , with 
whom  no  peace  can  be  had,  1 know  not,  or  that  can  maintain  no  action. 

Then  jo.  12  7/.  VIII.  4.  they  alfocited,  that  is  only  this.  The  original 
cafe  in  an  aclion  of  trefpafs  for  beating  his  fervant,  taking  away  his  dog; 
called  a blood-hound  : And  there  it  is  faid,  If  a Lord  beat  his  villein,  or 
an  hufband  beat  his  wife,  or  a man  beat  one  out-law’d,  or  a traitor,  or 
a Pagan  ; they  fhall  have  no  action,  becaufe  they  are  not  able  to  fue  an 
action.  I muft  confcfs,  my  Lord,  this  comes  in  very  oddiy  from  a dog 
to  a Pagan,  and  there  is  nothing  to  lead  to  it  in  all  th  u cafe,  that  [ can 
fee  ; and  yet  this  is  all  the  authority  that  is  cited  in  Cabin's  cafe,  to  prove 
that  they  can  have  no  action.  So  that  all  that  a man  can  make  of  this 
is  only  difcourfe,  and  fudden  thoughts  and  opinions,  and  Payings  of 
Counlel  ; nothing  of  debate  or  judgment  tit  the  cafe. 

It  is  true,  my  Lord,  the  Chrillian  Religion  and  Paganifm  are  fo  con- 
trary to  one  another,  that  it  is  impofliblc  they  fhould  be  reconciled  any 
more  than  contradictions  can  be  reconciled  ; but  becaufe  the  religions 
cannot  be  reconciled,  that  therefore  there  fhould  be  a partition-wall  be- 
tween us,  as  to  property  and  commerce,  perhaps  is  a do£ti*ine  as  irreligious 
as  can  be,  and  does  deftroy  all  means  of  coming  to  convince  and  reduce 
them  to  the  faith.  But  now,  befidcs  thefe  extrajudicial  and  occafional 
Payings  in  thefe  Books  cited,  which  are  of  little  authority,  I cannot  find 
any  Booksor  Cafes,  much  lefs  judgment  or  authority,  for  fuch  opinions 
in  fo  great  a point  as  this  is  : but  on  the  other  fide,  if  a man  considers  the 
general  caufe  and  practice  of  trade  and  commerce,  and  legal  proceedings 
in  ail  times  and  ages,  one  would  think  my  Lord  Coke  could  not  be  tu 
earneft  in  what  he  has  faid  in  Cabin’s  Cafe  about  Infidels.  Let  a mnn 
confider  what  a great  part  of  the  world  we  have  commerce  with  are  Infi- 
dels, at  this  day,  as  the  Turks , the  Perfuini , the  Moors;  and  other  places 
in  Spain  and  Portugal  were  poffeffed  by  the  Moors , who  were  Infidels,  till 
about  200  years  finer  : for  till  the  year  1474,  the  Moors  had  poffcflion  of 
both  thefe  Countries  for  the  fpace  of  near  700  ears  before,  and  have  we 
not  always  had  trading  with  all  thofe  ? Have  we  not  leagues  and  trealies 
with  the  Princes  of  Infidel  Countries  ? Do  we  not  receive  Ambafladors 
from  them,  and  fend  AmbafFadors  to  them,  and  Minifters  refilling  with 
them  t Have  we  not,  from  time  to  time,  and  this  in  all  times  and  ages, 
and  that  in  Q.  Elizabeth's  time,  in  the  beil  and  molt  rtlig-ous  time,  for 
many  hundred  years  ? Have  we  not  likewife  war  and  p.ace  with  them, 
in  like  manner  as  with  Chriftian  Kings  and  Countries  ? 

And  let  a man  confider  the  confequences  of  this  dodtrine.  If  they  are 
p/rpetui  inimici,  then  wc  may  juftify  killing  of  them,  as  thofe  we  arc  in 
nobility  with,  wherefoever  we  meet  them,  and  jullify  the  taking  away 
what  they  have  from  them,  as  17  £.  1 V.  fo.  13, 14.  it  is  adjudged,  that 
a man  may  kizc  and  take  to  his  own  ufe  the  goods  of  an  alien  enemy, 
wherever  he  can  find  them;  for  it  is  the  price  of  his  adventure  to  take 
them,  and  of  his  victory  pver  his  enemy,  if  he  have  taken  him.  And 
2 H.  VII.  15.  if  an  Infidel  be  an  alien  enemy,  then  any  man  may  take 
away  the  goods  of  an  Infidel,  and  have  them  to  his  qwn  ufe  ; and  this 
would  be  a good  trade,  if  this  be  fo ; any  man  may  kill  and  beat  him,  if 
this  be  fo. 

Mr.  SeUicitsr , in  his  argument,  was  plcafcd  to  ufe  many  ancient  Rolls 
and  Records  out  of  H.  111.  and  Ed.  I.  and  about  thofe  limes,  concern- 
ing thefe  Princes  dealing  with  and  handling  of  the  Jews ; and  I believe 
he  might  have  cited  many  more. 

Mr'  Prynne , in  his  Book  which  he  calls  The  fecond  Part  of  a Jbart  De- 
murrer to  the  Jews,  difeontmued  and  barred  Remitter  into  England,  printed 
in  the  year  1656,  has  a long  treatife,  in  which  I believe  an  hundred 


Fuji,  That  Book  of  Brcnvnl.  is  a Book  that  was  printed  in  the  late  I Records  and  Hiflories  are  cited  to  this  purpofe,  That  the  Jews  did 
times,  and  not  licenfcd  by  any  Judge  or  Perfon  wbatfoever;  but  truly  1 1 exact  and  enrich  thcmfelves  by  ufury,  to  the  great  impoverifhing  of 
have  cot  a copy,  and  a note  of  the  Roll  of  the  Cafe  there  reported  ; and  the  people;  and  that  the  Princes  of  thofe  times  polled  them,  taxed  them, 
Vob.  VII.  X x * a ad 
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and  took  away  the  eftates  of  the  Jews  from  time  to  time  ; and  thereby 
a man  might  think  that  thefe  Kings  ufed  them  but  as  fpunges,  to  make 
them  gripe  what  they  could  from  others,  and  then  fqueezed  it  from  them 
into  their  own  treafury:  and  it  mull  in  all  probability  be  fo.  The 
Story  is  true,  my  Lord,  as  he  relates  it,  and  in  the  Rolls  there  are  a mul- 
titude of  them  cited  to  thatpurpofe. 

But  befidcs  Mr.  Prynne , there  is  a Statute  of  Marlon,  ch.  5.  made 
20  H.  III.  my  Lord  Coin  in  the  2d  Injl.  89.  fays,  was  principally  defigned 
again  ft  the  ufurious  Jews.  The  Statute  d njudaifnto,  18  E.  I.  relates, 
that  the  King’s  people  baJ  been  diGnheritcd,  much  injured  and  impover- 
iflicd  by  the  ufury  of  tire  Jews,  and  enacts.  That  no  Jew  thereafter  jhtuhl 
take  ufury  upon  Lands , Rents,  or  other  Things.  And  in  the  2d  Inji ■ 507. 
my  Lord  Coke,  in  his  Comment  upon  that  Statute,  fays,  That  15,060 
yews  thereupon  went  out  of  the  Realm. 

So  that,  my  LorJ,  we  do  not  difpute  but  that  the  faeft  alledged  may 
be  true ; that  the  Jruss  were  extorfive,  and  the  King  took  away  their 
e Rates  : But  the  matter  is  the  ufe  and  application  of  that  fact. 

For,  fir/I,  I think  if  it  be  known  aw,  and  taken  to  be  according  to  any 
known  law  which  we  have,  that  they  were  as  alien  enemies,  then  as  the 
King  might  take  away  their  eftates  fo  the  fubjeits  may  take  them  away 
too  ° fo  there  is  no  fuch  ufe  to  be  made  of  it  as  the  other  fide  would  have, 
as  I pcrcei vc.Thcy  fay  as  Infidels  the  King  would  take  away  their  eftates,  I 
bccaufe  they  arc  perpitui  inimici ; and  I fay,  if  they  were  alien  enemies, 
then  the  fubjeils  might  take  them  away  too  ; for  fo  the  Book  lays. 

But  next,  my  Lord,  I do  ufe  it  another  way  ; That  all  thefe  dealings 
with  the  Jews  (new,  that  they  were  not  alien  enemies,  but  treated  as  alien 
amies,  fo  long  as  the  King  pleafed.  For,  my  Lord,  if  they  were  alien 
enemies,  and  the  Books  they  cite  are  true,  as  Calvin' s cafe  mentions 
them,  all  their  contracts  and  dealings  were  all  abfolutcly  void,  they  could 
never  have  any  property.  How  could  they  then  be  guilty  of  ufury  ? How 
could  any  man  living  be  extorted  upon  by  them,  to  pay  any  money  due  to 
them  upon  contrails  or  bargains,  unlci's  thefe  men  were  treated  as  alien 
amies  ? How  could  they  have  the  benefit  of  their  contrails,  as  other 
alien  amies  have  ? So  that  I take  it,  that  is  a ftrong  evidence  that  they 
were  treated  as  alien  amies  ; otherwife  it  is  impofliblc  that  which  you 
lay  could  be  true.  That  they  could  hurt  the  King’s  people  by  extortion 
and  ufurious  contrails;  when,  according  to  your  law,  they  were  not 
able  to  make  any  contrails,  or  have  any  property  at  all ; Is  it  poffible  the 
King  could  take  away  their  eftates  that  had  none  ? And  they  had  none, 
if  your  doflrine  be  true.  If  any  man  owed  them  money,  they  could 
not  recover  it,  becaufc  they  could  not  bring  any  ailion  ; and  the  King 
could  not  have  it,  bccaufe  it  was  a void  contract  made  with  one  not  ca- 
pable of  making  a contrail.  So  that,  my  Lord,  the  inftances  they  make 
ufe  of,  arc,  1 hope,  inilruments  and  ftrong  arguments  againft  them,  not 
for  them.  They  were  taken  notice  of  as  alien  amies,  capable  of  making 
contrails,  which  the  King’s  fubjeits  were  never  bound  to  perform,  un- 
less they  were  legal,  and  they  obliged  by  them  by  law.  As  for  thefe  an- 
cient Records  in  general,  time  had  hidden  the  knowledge  of  the  laws, 
and  tranfailions  of  thofe  times.  It  is  not  poffible  to  know  what  the  laws 
and  tranfailions  of  thofe  times  were,  or  rightly  to  diftinguiih  between 
legal  and  violent  ails. 

And  fo  being  references  from  thence  to  conclude  in  judgment  now,  is 
notum  per  ignetius  ; or  like  dependencies,  which  unlcfs  latter  times  have 
concurred  or  agreed  with,  arc  only  fit  to  make  diforder  and  confufion. 

Secondly,  But  that  which  is  deducible  from  hence,  is  not,  as  I conceive, 
what  has  been  endeavoured  ; 

That  they  bad  no  property,  bccaufe  the  Princes  of  thofe  times  took 
from  them  their  eftates  when  they  pleafed,  and  taxed  them  how  or  in 
what  manner  they  pleafed. 

But  perhaps  the  rcafon  was,  that  thefe  people  being  under  the  curfe, 
and  being  a vagrant  people,  without  Head,  Prince,  Governor  or  Coun- 
try, it  was  no  difficulty  to  tax  or  take  from  them  at  pleafure,  being  hated 
of  the  people  where  they  lived. 

But  it  could  not  be  as  they  would  have  it,  that  they  ihould  be  amongft 
us  alien  enemies ; for  an  alien  enemy  can  neither  make  bargain  nor  con- 
trail, nor  be  capable  of  property ; 

But  the  fubjeit  may,  at  will  and  pleafure,  fall  upon  and  take  all  that 
he  has  to  his  own  ufe,  as  upon  the  King's  enemy ; and  what  he  can  take 
from  him  is  his  own  acquifition,  as  the  price  of  his  adventure,  and  con- 
queft  over  his  enemy. 

The  Books  cited  17  E.  IV.  2, & 7.  prove  this. 

But  by  what  is  admitted  by  them,  that  they  weregreat  ufurers,  and  had 
great  eftates,  it  is  evident,  that  they  were  here  treated  as  alien  amies : 
How  could  they  elfc  in  fuch  multitudes  live  amongft  us  ? How  could  they 
be  ufurers,  and  get  eftates,  if  they  could  not  make  contrails  ? How  is  it 
poffible  they  could  preferve  their  bodies  or  eftates  agaiuft  the  King’s  fub- 
jects,  unlefs  they  had  the  King's  protection,  and  were  treated  as  alien 
amies?  And  of  latter  times,  how  many  of  them  have  lived  amongft  us, 
driven  great  trades,  have  had,  and  have  at  this  time,  confiderable  eftates  ? 

Let  it  now  be  adjudged,  that  any  man  that  will,  may  take  away  their 
eftates  : that  they  can  have  no  remedy  or  ailion  for  their  debts  owing  to 
them,  but  inftcad  thereof  may  be  beaten  or  imprifoned  as  enemies  to  the 
King; 

And  wc  (hall  probably  fee,  what  the  fuccefs  of  fuch  a judgment  will  be. 
My  Lord,  that  they  arc  taken  notice  of  and  handled  as  other  aliens, 
without  any  diftinilion  between  alien  enemy  and  alien  Infidel,  I would 
offer  this  as  an  argument.  The  queftion,  I confcfs,  is  new,  and  fo  there 
is  not  much  that  1 can  find  in  our  Books  about  it ; bur  the  Ail  of  Navi- 
gation made  in  the  12th  year  of  this  King,  a year  before  this  Charter  now 
in  judgment  before  you,  concerning  trade,  (hews,  that  Infidels  have  the 
fame  liberty  of  trade  as  Chriftians  ; that  Act  being  made  for  increafe  of 
(hipping  and  navigation  (it  is  cA.  18.)  prohibiting  goods  to  be  imported 
by  any  foreign  (hips,  except  (hips  of  that  fame  Country  where  the  goods 
do  grow ; and  diftinguifbes  not  between  Infidel  and  Chriftian  Countries, 
but  cxprefsly  fays.  That  no  currants,  nor  commodities  of  the  growth, 
predial,  or  manufaOure  of  any  of  the  Countries,  lflands.  Dominions  or  Terri- 
tories, in  the  Ottoman  or  T urkifti  Empire  : And  does  enait.  That  no  goods 
jhall  he  imported from  that  Country,  but  in  our  Ships,  or  Ships  of  the  Country 
of  which  the  Gads  are ; and  thofe  Ships  to  he  failed  by  a Mafltr,  and  three- 


urtbs  tf  the  fame  Country.  This  mull  be  an  admittance  and  an  allow- 
ance, that  the  mailers  and  mariners  of  that  Country  have  the  fame  free- 
dom and  privilege  of  trade  that  other  foreign  aliens  lure ; 2nd  (hews  plain- 
ly, that  the  Infidels  of  the  Turkifs  Empire  have  liberty  of  trade  here. 

My  Lord,  the  A&  for  tonnage  anJ  poundage  has  grncral  rates  and  itn- 
pofitions  fet  upon  the  commodities  ©fall  Infidel  Countries,  without  fav- 
ir.g,  brought  in  by,  or  with  any  manner  of  diftmclion".  So  that  I thick, 
that  this  opinion  of  a difference  between  alien  Infidels  am!  alien  Chriftians, 
was  not  taken  notice  of,  nor  known,  nor  thought  of,  till  now  : For,  my 
Lord,  if  it  had,  it  is  unlikely  the  Act  of  Navigation  (hould  provide  and 
give  allowance,  for  the  traders  and  mariners  of  Infid il  Countries  to  come 
hither  with  Goods,  when  by  Law  they  could  never  come  in,  but  were 
enemies,  and  to  be  knocked  on  the  bead  if  they  did. 

My  Lord,  pray  let  us  conlider  of  late  times  whst  a number  of  Jews  have 
lived  among  us  ; Ihould  wc  declare  this  for  Law  at  this  day,  that  the 
people  ought  to  ulc  them  as  alien  enemies,  (trip  them,  plunder  riicm,  knock 
them  on  the  head,  kill  them  and  (lay  them,  what  would  be  the  conl'e- 
qucncc!  W hat  work  would  this  make ! For  if  this  be  true,  what  they 
alfcrt  that  they  arc  perpetual  enemies,  then  we  can  have  no  peace  with 
them;  whoever  owes  a jew  any  thing  may  play  the  frui  with  him,  never 
pay  him  ; whoever  has  a mind  to  any  thing  he  h s,  may  take  ir  away 
from  him  ; if  he  has  a mind  to  beat  him,  and  knock  him  on  the  head, 
he  may,  there  is  no  protection  for  him,  nor  p*-ace  w,th  him. 

My  Lord,  I do  bciicve  that  ’tis  true,  that  the  Jnvs  being  under  the 
curfe,  and  having  been  a vagrant  people  for  fo  long  a time,  and  having 
no  Prince  to  defend  them,  it  is  probable,  they  have  been  made  havock 
of,  and  our  Kings  and  Princes  have  made  bold  to  do  with  th:m  accord- 
ing to  their  own  ploafures  ; though  what  is  recorded  of  it,  is  fo  long  a^o, 
that  it  is  hard  to  know  the  whole  truth  : But  1 think  they  are  no  prece- 
dents to  be  followed  now,  unlefs  they  had  been  followed  by  a l'ucccffion 
of  practice  and  authority  in  our  Books  of  Law  : for  otherwife  many  times 
a man  might  argue  of  old  Books  from  dark  things  to  darker,  as  long  as 
he  will,  and  never  make  any  thing  clear.  In  the  cafe  of  Southern  and 
How,  there  was  occafiou  for  this  to  be  taken  notice  of,  if  this  opinion 
had  been  true  Law.  It  is  reported  iii  2 Cro.fo.  469.  A man  employed 
another  to  fell  Jewels  in  Barbary  for  him,  and  the  other  perfon  did  fell 
them  as  true  Jewels,  when  indeed  they  were  counterfeit,  and  not  above 
100/.  value,  to  the  King  of  Barbary  for  80 0/.  and  thereupon  the  King 
finding  himfelf  cheated,  imprifoned  the  plaintiff  that  fold  them  to  him, 
til  he  repayed  him  his  money  ; and  he  brought  an  action  ag.iinft  the  per- 
fon  chat  employed  him  to  fell  them.  It  would  have  been  of  ufe  in  this 
cafe,  if  the  contract  and  fale,  and  the  lawfulnefs  of  converting  in  trade  by 
Chriftians  with  Infidels  had  been  queftionablc,  for  the  Defendant  in  that 
action  to  have  urged  againft  the  Plaintiff,  What  rcafon  had  he  to  fue 
him  ? For  what  had  he  to  do  to  go  am<  ngft  the  King'3  enemies  ? and  he 
ought  not  to  recover  damages  for  any  fuen  thing.  1 lav,  it  would  have 
been  of  ufe,  if  any  fuch  point  of  Law  had  at  that  time  ben  thought  of. 

' In  Lhat  cafe,  it  was  of  all  fides  admitted,  and  not  fomuch  as  objected, 
that  this  contrail  was  void,  becaufe  the  King  of  Barbary  was  an  Infidel. 

So  that  this  opinion,  that  Infidels  are  perpetual  enemies,  and  in  per- 
petual hoftility,  can  maintain  no  ailion,  nor  have  any  property  amongft: 
us,  has  no  authority  for  its  foundation,  but  only  Ionic  extrajudicial  fay- 
ings,  without  debate  or  confederation  ; and  it  is  againft  the  continual 
practices  of  Princes  and  People  at  all  times. 

Perhaps  it  is  no  fmall  part  of  religion,  that  men  (hould  fpeak,  and  deal 
plainly  and  uprightly  one  with  another. 

Wc  know  that  religion  too  often  has  been  made  a cloak  and  veil  for 
other  ends  and  purpofes.  It  (hould  not  be  lo,  and  1 hope  will  not  be  fo 
ufed  in  this  cafe. 

My  Lord,  the  Statutes  that  I have  cited,  they  have  made  no  manner 
of  diitin&ion  between  Infidels  and  Chriftians  in  matter  of  trade;  and  iris 
hardly  to  be  thought,  cfpecially  as  to  fomc  of  the  latter  ones,  but  that 
there  was  trade  with  Infidels  then:  For  it  is  fcarce  to  be  thought  that  our 
Princes  (hould  go  thither  only  with  fwords  in  their  hands,  to  make  war 
upon  them,  and  afterwards  to  make  peace  with  them,  and  no  notice  be 
taken  of  the  law  about  trade  concerning  Infidels. 

ThcStatutcs  I have  cited  of  Magna  Charta,  cap.  9 E.  III.  25  E.  III. 

2 and  it  R.  II.  all  declare  and  enact  the  freedom  of  trade,  in  all  general 
words,  except  only  fuch  as  are  in  war  with  the  King  : In  none  of 
them  is  there  any  exception  of  trade  with  Infidels. 

Can  it  be  imagined  that  in  thofe  days  we  had  no  trade  with  Turky  or 
Barbary?  Our  Kings  went  with  armies  to  the  H.’.y  Land,  and  Richard 
had  made  war  and  peace  with  the  Turks:  Had  wc  no  tiade  there  but  with 
our  fwords  ? 

But  to  look  nearer  home,  Spain  and  Portugal  were  Infidels,  and  in  the 
hands  of  the  Moors,  in  the  year  1494,  which  was  1 1 E.  IV'.  Can  it  be 
thought  that  in  all  thefe  times  between  Mugr.a  Cbatta,  H.  III.  and  E.  IV. 
we  had  no  trade  with  Spain  and  Portugal ? 

Slat.  12.  H.  VII.  cap.  6.  was  made  in  the  year  1497,  which  was  but 
23  years  after  the  Moors  were  driven  out ; and  in  that  Statute  ’tis  recited, 
that  .the  Merchant  adventurers,  dwelling  in  divers  parts  of  England,  one 
of  London,  did  (hew.  That  whereas  they  had  their  free  pajfage , courfe  and  n- 
courfe,  with  their  Goods,  Wares  and  Merchandizes,  in  diva  s coajls  and  path 
beyond  the  Seas,  as  well  into  Spain,  Portugal,  Venice,  Danrziclc,  Lap- 
land,  and  F riefland,  and  divers  aud  many  other  Regions  and  Countries,  in 
league  and  amity  with  the  King  ; that  they  were  hnpofed  upon  by  a Company  of 
Merchants  in  London,  and  forced  to  pay  duties. 

I only  make  ufe  of  the  recital,  to  prove  the  free  paffage  there  men- 
tioned to  Spain  and  Portugal , and  to  other  Regions  and  Countries. 

There  is  nodiftimftion  of  Infidel  Countries  from  Chriftian  Countries, 
though  Spain  and  Portugal  had  been  fo  lately  Infidels. 

’Tis  mod  probable  the  trade  they  had  then  was  with  Turky  and  Bar- 
bary, as  well  as  with  VtnUe : The  words  other  Regions  and  Countries  let ni 
to  imply  as  much,  and  the  freedom  equal. 

So  that,  I think,  as  to  this  objection.  That  Infidels  are  perpetual  ene- 
mies, that  we  can  have  no  peace  with  them,  nor  they  maintain  any  ailion, 
or  have  any  property  by  our  law  ; I think  the  authority  to  maintain  it 
none  at  all.  The  conftant  practice,  as  well  by  Princes  as  People,  is 
conftantly  againft  it. 


The 
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Tbs  Charters  that  they  have  cited  to  Barbary  and  other  places,  feme  fidcl  Countries  and  Chriftian,  is  fo  thin,  and  upon  fo  weak  a bottom, 
of  tllcm  are  before  the  fell  of  theft  Statutes,  that  is  the  Statute  of  K.  that  I hope  it  will  never  be  ftrong  enough  to  bear  the  weight  of  fo  great 

James ; and  yet  there  is  no  difference  taken  notice  of  there  between  a confequence  as  this  is.  For  though  at  prefent  Infidels  be  diftinguilhed 

Chriftian  and  Infidel  Countries  : So  that,  my  Lord,  taking  all  together  from  Chriftians ; yet  from  their  arguments  and  kind  of  rea  Toning  about 
the  light,  or  at  lead  the  weak  authority  of  rhefc  fayings  and  occaiional  rcllraint  of  going  beyond  Sea  and  trading,  Spain  and  Portugal  may  be 

difcuurfes,  for  this  diflin&ion  of  Infidel  or  Chriftian,  in  point  of  trade,  brought  in,  and  France  too ; and  fo  the  argument  will  run  from  Infidel  to 

will  fignify  but  little;  and  the  conftant  pra&ice  of  all  our  time,  wherein  ChriFlian  at  length,  and  I know  not  where  it  will  flop, 
we  have  any  fort  of  trade;  and  the  arguments  drawn  from  the  Records  So  I humbly  lcave  that  point  to  your  Lordfliip’s  judgment,  whether 
that  have  been  cited  of  the  Jews  having  property  and  allowance  to  live  fuch  a Grant  of  a foie  trade,  appears  to  he  fuch  a Grant,  as  is  good  ac- 
amongft  us,  and  our  dealings  with  foreign  nations  taken  notice  of  in  cording  to  Law ; and  whether  or  no,  notwithftanding  what  they  have 
our  Aits  of  Parliament,  without  fuch  diftin&ion,  feems  to  be  a practice  faid,  it  does  not  appear  by  the  old  Common  Law,  and  the  old  Statute 
fo  quite  contrary  to  thofc  fayings,  that  are  perhaps  taken  out  of  fomc  Law,  and  by  all  our  late  Adis  of  Parliament,  to  be  in  Law  a void 
zealous  Catholick  Authors  of  thofe  fupcrftitious  times,  rather  than  con-  Grant? 

fonant  to  the  rules  of  Law’,  that  they  can  be  no  foundation  for  this  The  next  thing,  my  Lord,  I come  unto,  is  the  fecond  point,  which 
diftinclion  ; efpeciilly  confidering  that  Spain  and  Portugal,  a;  I faid,  'till  l Ihall  be  but  Ihort  in  : about  the  firil,  1 have  taken  up  moil  of  your 
the  middle  of  Edward  IVth’s  time,  were  poffcflcd  by  Infidels:  and  yet  time,  and  I beg  your  Lordlhip’s  pardon  for  it ; becaufc,  if  I miftake  not, 

I cannot  but  think  they  muft  be  traded  with,  and  no  man  can  find  any  it  is  a moil  weighty  point  in  the  confequence  of  it.  But  then  fuppoling 
thing  of  the  diftindlion  but  only  out  of  thefc  occaiional  fayings  in  Cal-  and  admitting  their  Grant  to  be  a good  Grant,  whether  or  no,  can  you 
viu's  cafe.  maintain  this  action  ? If  the  Law  fhould  be  fo,  that  the  Defendant  ought 

But  be  that  point  oftrading  with  or  without  licence(which  I mentioned  not  to  have  traded  there  without  licence,  then  he  may  be  punifhablc  at 
before)  how  it  will,  yet  I conceive  that  point  will  never  be  fuilicient  to  the  King’s  fuit,  by  fine  and  imprifomnent  but  that  you  ihould  main- 
ground  this  fame  folc  trade,  or  to  found  a Monopoly  upon;  that  cannot  tain  an  action  aguinft  him,  what  caufe  of  action,  what  damage  or  l ofs  to 
warrant  a Grant  of  a folc  trade,  foie  buying  and  folc  felling,  to  be  grant-  you,  have  you  laid  in  your  declaration  ? You  fav  in  your  declaration, 
ed  to  you  and  your  fucccflbrs,  your  fons,  Icrvants,  apprentices,  factors,  that  the  Defendant  Sandy:,  not  being  a Member  of  ycur  Company,  nor 
and  fuch  as  you  ftiall  licenfe  for  ever  : There  is  a licence  and  grant  in  a Son,  Factor  or  Servant,  nor  Affinn  of  your  Company,  traded  into  the 
perpetuity,  not  only  to  thofe  that  then  were,  but  to  their  fons  and  flic-  Eajl-Indict  in  the  places  within  the  limits  of  your  Charter;  and  has  there 
ccflors,  and  thofe  whom  they  £hall  licenfe ; and  this  into  a very  great  bought  wares,  and  bargained  and  fold  merchandizes,  and  imported  and 
part  of  the  Woild.  fold  them  in  England,  againft  the  will  of  the  Company,  and  to  their 

And  by  the  fame  reafon  all  Turky  and  Barbary,  a great  part  of  the  Wejl-  prejudice  and  impoverifhment,  againft  the  form  of  their  Charier,  and  to 
Indies,  and  other  places  of  the  World,  may  be  monopolized;  and  per-  the  Company's  damage  too ol. 

haps  all  Chriftian  Countries.  E'njl,  You  have  not  alledgcd  in  all  your  declaration,  whether  or  no  ho 

The  Sratute  of  Monopolies  has  no  allowance  or  exception  for  Mono-  had  a licence  from  the  King,  and  that  is  nught:  for  I think,  tho'  the 
polics  to  Infidel  Countries ; that  is,  againft  all  foie  buying,  foie  felling,  King  is  pleafed  to  fay  in  his  Letters  Patent,  he  will  not  grant  licences 
or  foie  ufing  of  any  thing.  without  leave  of  the  Company,  yet  he  may  do  fo,  if  he  pleafe,  notwith- 

And  the  Turky  trade  was  ufed  long  before  that  time,  as  by  Charter,  Handing  that  Grant, 
granted  23  Eliz.  So  was  the  Bom  ban  trade,  as  by  the  Charter  thereof  ; Secondly,  Then  you  have  not  (hewn  any  lofs  or  damage  you  have  had 
and  1 believe  to  the  Ea/l-lndies  alio.  by  his  trading  thither  : did  he  buy  fo  much  of  the  merchandize  of  the 

And  the  Statute  of  Monopolies  being  fo  general  (the  Provifo  not  rea-  country,  as  not  to  leave  there  fufficient  for  you  to  furnilh  your  Ships 
fonably  conilruablc  to  excepc  this  Company  out  of  the  extent  of  that  withal,  fothat  they  came  homo  empty  ? No  fitch  thing  is  alledgcd.  Did 
Statute,  unlcfs  all  Patents  that  may  be  granted  to  Companies  of  Mono-  he  hence  export  to  fell  there  fo  much  merchandize,  as  not  fufficient  lel'c 
polics,  arc  by  that  exception  or  Provifo  out  of  the  Statute)  and  deferving  for  you  here  to  buy?  Or,  did  he  bring  home  here  fo  much,  as  that 
for  the  fuppreffing  fo  great  evils  as  Monopolies  are,  and  always  have  there  were  not  buvers  fufficient  for  his  Goods  and  yours  alfo  ? There  are 
been  accounted  : no  fuch  things  alledged ; or  is  the  truth  fo,  as  that  hereby  your  im- 

I hope  it  will  not  be  avoided  upon  any  imaginary  difference  in  Law,  pofing  your  prices  upon  your  commodities,  felling  at  your  own  prices, 
betwixt  Infidel  and  Chriftian  Countries  to  monopolize  thereby  the  trade,  and  exacting  what  you  thought  fit,  was  hindered;  and  for  this  you 
perhaps  of  the  greater  part  of  the  World,  as  Turky,  Perfia,  Barbary,  Eajl  would  main  Ur  in  an  action. 

and  Weft-Indies ; for  the  IVeJl- Indies,  1 think,  the  greater  part  are  Pagans.  I think  it  will  be  the  firft  time,  that  ever  a man  recovered  damages  for 
My  Lord,  1 have  looked  over  the  cafes  that  were  here,  and  the  debates  being  hindered  from  impofing  and  exacting  his  own  prices,  or  having  the 
that  have  been  printed  in  3d  and  4th  of  King  Charles  1.  about  the  King's  advantage  of  his  Monopoly,  or  for  another’s  having'  sit  earlier  or  aquickcr 
Power  of  impofing  rates  and  fubfulics,  and  impofttions  upon  mcrchan-  trade,  and  under-felling  his  own  commodities  and  merchandizes  lower 
dizes,  in  Bates’s  cafe  in  the  Exchequer , 4 Car.  1.  2 Injl.  63.  and  Mr.  than  tile  Plaintiffs  can  afford  them. 

Rujhsvortb’s  account  of  thedebates  in  Parliament  at  that  time  about  that  You  agree  by  your  own  declaration,  that  there  arc  many  others 
matter  : many  things  are  there  faid  concerning  the  King’s  Power  of  re-  that  are  concerned  as  well  as  you  : you  fay,  you  have  the  foie  trade  to 
Braining  and  prohibiting  of  trade,  and  the  W rit  Ne  Exeat  Regnum.  And  yourfelves  ; your  Fa&ors,  your  Servants  and  your  Sons,  as  foon  as  they 
from  thefc  rcafons,  they  that  argued  for  the  King,  urge  rcafonablcnefsof  come  to  twenty-one ; all  that  arc  of  your  Company,  all  that  you  grant 
impofttions  upon  merchandize.  That  cafe  arofc  from  an  impofttion  upon  licences  to,  all  that  you  Ihall  afiign  your  trade  to;  all  thofe  have  an  in- 
Currants,  and  methinksif  there  had  been  known  any  fuch  diftinclion,  tereft,  if  you  can  maintain  an  action.  Other  people  have  trade  there  as 
as  they  would  here  infinuate,  it  had  been  of  great  ufe  in  that  cafe  as  well  well  as  you,  can  they  maintain  an  aclion  ? 

as  this  ; but  throughout  the  Arguments  and  Reafons  there  debated,  they  A Commoner  may  bring  an  aclion  upon  the  cafe  againft  a ftranger,  for 
did  never  make  any  diftinfition  between  Infidel  and  Chriftian,  but  native  putting  his  Cattle  into  the  Common,  provided  that  the  Common  thcre- 
and  foreign  commodities  ; and  did  endeavour  to  have  a prerogative  to  im-  by  be  impaired,  and  the  Commoner  have  not  fufficient  Common  as  bc- 
pofc  rates  upon  them  : and  the  reafons  were  thefe,  and  all  the  Arguments  fore,  and  have  a damage,  otherwife  he  can  maintain  no  aclion. 
run  thus  : The  King  can  prohibit  and  reftrain  any  Merchant  to  go  out  In  Robert  Mary’s  cafe,  9 Co.  113.  it  is  there  refolved.  That  for  every 
of  the  country  by  Writ,  Ne  Exeat  Regnum-,  the  King  can  prohibit  any  feeding  of  the  beafts  of  a ftranger  in  a Common,  the  Commoner  (hall 
foreign  commodities  to  be  imported  ; then  none  can  go  out  without  li-  not  have  an  affizc  or  a&ion  upon  the  cafe  ; but  an  action  does  lie,  if  the 
cence,  nor  import  without  licence,  and  confequcntly  it  is  a legal  thing,  feeding  be  fuch,  that  the  Commoner  cannot  have  common  pafture  forhis 
when  this  licence  is  granted  upon  the  payment  of  fuch  a duty  or  impoh-  own  beafts;  and  then  it  is  the  confequence,  the  lofs  of  his  Common, 
lion,  or  under  fuch  a rate  as  can  be  agreed  on  between  the  King  and  the  that  gives  him  caufe  of  sftion. 

Merchant ; and  therefore  fuch  an  impofttion  or  farm  is  lawful.  It  is  not  allcdged  in  the  declaration,  that  your  trade  was  any  thing  the 

Thefc  were  the  arguments  in  that  cafe,  and  in  thefe  arguments  it  ap-  worfe.  No  damage  appears  to  you  by  it : What  reafon,  that  you  Ihould 
pears  that  a reflraint  in  confequence  does  import  a tax,  rate  or  farm,  for  recover  damages,  where  you  have  nor  fuftained  any  lofs?  And  you  have 
a difpenfation  with  that  reftraint.  alledgcd  none  in  your  declaration  ; how  can  your  declaration  be  good  ? 

For  if  licences  be  requifite,  it  is  worth  confideration,  whether  that  It  then  contains  no  caufe  of  a&ion. 
will  not  introduce  the  impofing  of  rates  without  Parliament,  or  otherwife  You  fhould  now,  if  you  would  have  made  a declaration,  that  fhould 
tnan  in  a parliamentary  way.  This,  I fay,  is  worthy  confideration.  Sup-  have  imitlcd  you  to  a caufe  of  aclion,  have  Otewn  how  you  fuffered  by 
pole  it  true;  there  have  been  licences  to  go  into  Infidel  Countries  to  trade;  Sandys,  a ftranger  trading  to  the  Erjl- Indies ; that  he  bought  up  all,  and 
fo  there  have  been  to  go  beyond  the  Seas,  and  have  been  to  other  trade  you  could  have  nothing  ; for  if  he  left  enough  for  you,  what  hurt  have 
bdtdcs  this  : yet  it  does  not  follow  as  a true  confequence,  that  it  is  un-  you  ? What  reafon  is  there  you  fhould  recover  damage,  if  you  have  noc 
lawful  to  go  or  trade  without  licences;  much  lefs  docs  it  follow  from  fuftained  any  lofs  ? And  if  you  alledge  none  in  your  declaration  : Howis 
thence,  that  fuch  a Patent  as  this  to  any  one  or  few  Subjects,  cr  to  fuch  your  declaration,  that  fheivs  no  caufe  of  a&ion,  maintainable  ? 
a Corporation,  to  have  the  whole  and  foie  trade  into  any  place,  and  In  the  cafe  of  Monopolies,  11  Co.  88.  b.  Rolls  Abr.  sjl  part.  fol.  106. 
power  of  licenfirig  others,  can  be  warranted  by  it.  The  laft  point  in  that  cafe  is  a full  authority  in  this  point : That  admit- 

1 do  not  quell  ion  but  the  King  may  reftrain  the  pafiage  of  Merchants  ting  the  Patent  to  be  good,  for  the  foie  making  and  felling  of  Cards, 
and  Merchandize  in  fomc  cafes,  and  to  embargo  Ships  in  feme  cafes.  that  was  granted  to  Darcy  for  12  years,  yet  no  a&ion  would  lie  in  that 
But  thefe  are  upon  fpecial  reafons  ; as,  cafe,  though  the  Defendant  did,  contrary  to  this  Patent,  fell  Cards.  Ad- 

Fhjl,  In  the  cafe  of  War.  j udged  that  it  was  a Monopoly,  and  Patent  void  : that  if  the  Patent  had 

Secondly,  In  the  calc  of  fuch  Merchandizes  as  are  neccffary  for  the  been  good,  yet  no  aclion  would  have  lain  againft  the  Defendant  upon  it. 
defence  or  lafety  of  the  Kingdom,  to  reftrain  their  Exportation.  My  Lor ',  If  that  be  fo  as  it  is  declared  to  be  in  that  cafe,  in  the  lail 

‘Thirdly,  In  cafe  of  a plague  from  particular  places  to  import.  point  refolved  by  the  Judges,  if  that  nation  would  not  lie  thete,  this  will 

But  then  thefe  prohibitions  arc  general,  and  their  particular  reafons  not  lie;  fuppofing  his  Charter  to  be  never  fo  good,  and  the  Defendant 
and  grounds  are  apparent.  has  done  contrary  to  it. 

But  if  under  any  pretence  any  folc  trade  to  feme  oneperfon.  Body  Po-  My  Lord,  there  is  only  one  other  reafon  for  which  the  action  will  not 
litick  or  Natural,  be  granted,  excluding  all  others  ; that  Grant,  I con-  lie;  and  that  is  grounded  upon  the  Letters  Patent,  as  they  are  granted  to 
ceivc,  is  in  deceit  of  the  King,  and  to  the  prejudice  of  his  Subjects,  and  you.  For  by  the  Letters  Patent,  it  is  not  abfolutely,  but  fub  moan 
void.  granted,  that  you  Ihall  have  the  foie  trade;  and  that  no  other  perfon  Iball 

Never  has  fuch  a Grant  hitherto  had  any  judicial  allowance;  nay,  fo  trade  there,  under  pin  of  forfeiting  Ihip  and  goods  ; one  half  to  tho 
far  from  that,  that  as  far  as  I could  obferve,  no  opinion  has  been  till  King,  another  half  to  the  Company.  So  that,  my  Lord,  the  words  of 
within  four  or  five  years,  that  fuch  Grants  were  good  to  exclude  others,  rcllraint  arc  notabfelute,  but  only  under  fuch  a penalty  and  forfeiture, 
nor  any  afilion  or  fuit  ever  adventured  before  now,  to  be  brought  upon  Now,  my  Lord,  if  I Ihould  fuppofe  this  Patent  to  have  all  the 
any  fuch  grouttJ.  force  and  Ilrengtlt  that  they  can  defile;  fuppofing  that  this  Patent 

So  that,  my  Lord,  as  to  this  great  point,  both  the  old  Common  Law,  were  in  an  A3  of  Parliament,  penned  in  this  manner,  that  did  reftrain 
and  the  old  Statute  Law,  and  the  Statute  of  Monopolies,  with  fubmiffion,  all  perfons  from  trading  to  the  Eajl- Indies,  except  the  Company,  under 
are  againft  this  Grant  of  the  foie  trade;  and  the  dillin&ion  between  In-  pain  of  forfeiture  of  Ihip  and  goods;  under  favour,  you  that  will  have 

advao- 
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advantage  of  this  reftraiirt,  mull  take  it  in  that  manner  aS  the  Act  does  i 
give  it you  fhall  not  have  any  other  penalty  or  puniihment,  but  what  j 
The  Act  Lives,  l'or  when  any  new  Law  is  made,  you  mu  ft  take  it  as  it 
is,  and  no  otbcfwife,  till  another  new  Law  be  made.  And  fo  is  the  Rule  in 
7 Ci.  37.  n . Co.  56,  d 59.  Plswd.  Com.  sto6.  It  cannot  be  altered  with- 
out a new  Law. 

And  I would  but  only  fuppofc  upon  the  Statute  of  Edw.  VI.  that  gives 
the  owner  of  tithes  treble  damages  againft  him  that  lets  them  not  forth  ; 
a man  brings  an  3&ion  upon  the  cafe,  would  that  be  well  ? No,  he  muft 
take  the  Law  as  it  is;  fuch  an  action  never  was  brought,  nor  il  brought, 
could  be  maintain'd  ; yet  here  the  damages  are  given  to  the  party. 

The  tike  of  all  other  penal  Statutes,  a man  muft  only  forfeit  the  Pe- 
nalty the  Statute  inflias;  fo  that  this  aCtion  cannot,  as  I conceive,  be 
maintain’d.  So  that,  my  Lord,  taking  all  together,  admitting  (tho’  I 
hope  it  is  not  fo)  that  this  Patent  is  a good  Patent ; yet  you  are  not  the 
foie  perfons  interellcd,  there  arc  others  belides  you,  your  Grantees,  Fac- 
tors and  Servants,  and  Sons  are  to  trade  there.  You  have  not  laid  any 
part  cular  daniaga;  therefore  you  cannot,  by  the  reafon  of  the  cafe  of 
Monopolies,  maintain  any  fuch  action  as  this. 

And  if  you  will  take  advantage  of  this  Grant,  it  is  reafonable  you 
fhould  take" it  as  the  Grant  gives  it,  proceed  for  the  forfeiture  of  ftip  and 
goods ; but  for  the  aflion  of  the  cafe,  your  Charter  does  not  give  it ; nor, 
if  an  Ad  of  Parliament  had  been  penned  after  this  manner,  would  fuch  an 


aiElion  have  lain. 

So  that  to  conclude, 

Firfit  That  that  which  this  Company  claims  in  this  cafe  by  this  Pa- 
tent, to  have  the  folc  trade  to  the  Eajl- Indus  in  their  politick  capacity, 
excluding  others,  is  a Monopoly,  and  ingroffing,  againft  the  Common 
Law,  and  the  antient  Statutes,  and  the  Statute  of  Monopolies,  21  Jacobi, 
and  therefore  they  have  no  right  to  have  what  they  claim. 

Secondly,  That  what  the  Defendant  has  done  in  this  cafe,  he  has  law- 
fully done,  and  therefore  not  to  be  punifh’d. 

‘third!)'.  That  tho‘  the  Company  had  a lawful  claim  to  the  trade  in  fuch 
rnanner/as  in  their  declaration  is  fei  forth,  and  the  Defendant  done  what 
heoueht  not,  yet  they  cannot  maintain  this  action. 

And  upon  the  whole  matter,  whether  beft  for  the  Company  to  have 
judgment  for  them  or  againft  them,  may  deferve  their  thoughts. 

" But  this  being  fo  great  in  the  confcquence,  as  the  whole  trade  of  the 
Kingdom  depending  upon  it,  I have  laboured  the  more. 

The  antient  Laws,  the  antient  ways,  is  what  I endeavour,  and  againft 


new  ways  upon  any  pretence  whatfoever. 

And  therefore,  my  Lord,  I humbly  beg  your  judgment  for  the  Dc- 
idant.  . . 

Lortl  Chief  -Jujlice.  Do  you  intend  to  have  another  Argument  in  it, 


VjCnuemcr:  . 

Mr.  SoJlici tor-G cneral . What  your  Lordlhip  pleafes. 

Lord  Chief -Jujlice.  It  is  a cafe  of  great  weight  and  confcquence,  per- 
haps, 35  ever  any  cafe,  that  has  come  into  IVcJlminJler-hall.  I mull  needs 
fay.  it  has  been  extraordinarily  well  argued  on  bothftdes;  and  it  muft 
be7  neccflarily  taken  notice  of  as  a point  of  great  confequcnce,^  wherein 
the  King's  prerogative,  and  the  privileges  of  the  Eaf -India  Company, 
and  this  joint  trade,  are  concern'd  on  the  one  fide  : and  the  benefit  of  par- 
ticular perfons, and  the  liberty  of  free,  uncontroulablc  trading  is  concern’d 
on  the  other : and  it  is  fit  there  fhould  be  all  the  confideration,  and  all  the 
deliberation  upon  a matter  of  this  great  moment,  that  poffibly  can  be.  I 
cannot  be  fo  wonderfully  captivated  with  the  differences,  that  have  been 
made  between  the  Charter  to  the  Ea/l-lndia  Company,  and  thofe  to  the 
Turk*  Company  and  the  others ; and  tho’  I have  heard  much  in  the  de- 
fence of  Charters  and  Corporations,  I am  of  opinion  there  is  no  fuch  great 
matter  of  commendation  due  to  them  : but  i take  the  Common  Law  to  be 
the  beft  Law  in  the  World.  For  that  Charter,  that  you  Mr.  Pollexfen 
defended  here  fo  ftrongly  after  judgment  given  againft  it ; the  Corporation 
became  as  invifiblc  within  a few  days,  as  you  fay  this  was,  no  duns  could 
fee  it ; tho’  there  were  duns  that  went  to  wait  upon  that  Corporation,  but 
came  away  as  empty  as  they  went : and  1 wifh  the  duns  were  like  to  be  as 
well  facishcd  from  the  one,  as  they  are  from  the  other ; and  therefore  there 
can  be  no  great  matter  in  that.  But  there  is  another  thing  that  very  much 
deferves  confideration,  it  is  a queftion  wherein  trade  is  mightily  concern’d ; 
we  know  we  have  a potent  Neighbour,  who  has  both  experience  and  in- 
duftry,  and  are  our  rival  in  this  trade ; I wifh  we  had  as  much  induftry, 
and  were  as  diligent  as  they;  they  have  found  by  long  experience,  that  a 
Joint-Stock  is  the  only  way  to  carry  on  their  trade,  I mean  Holland.  And 
it  is  very  will  known,  "if  it  had  not  been  for  a Joint-Stock,  the  trade  had 
never  been  fo  beneficial  3S  it  is.  And  Mr.  Sandys  would  not  have  had 
fuch  a defirc  to  the  trade,  for  it  would  not  have  been  fo  well  fettled  and 
fixed  ; and  therefore,  I take  it  to  be  a wonderful  thing,  and  to  carry  a 
great  confcquence  in  it  upon  that  account,  that  we  fhould  confider  how 
this  trade  comes  to  be  fo  great,  and  fo  defirable.  Now  that  by  the  Joint- 
Stock,  and  Induftry,  and  expence  of  the  Company,  the  thing  is  become 
facile  and  valuable;  far  particular  perfons  to  come  and  fweep  away  the 
advantage  of  it,  that  ought  to  be  well  confidcr'd.  Mr.  Sandys  and  his 
partners  arc  very  zealous  now  to  reap  the  fruits  of  the  Company’s  labours. 
But  fuppofc  this  queftion  fhould  be  afkcd.  Will  you  be  contented  to  come 
in  and  pay  your  proportion  of  all  the  charge  thefe  people  have  been  at, 
to  put  the  trade  into  this  capacity  it  is  in  ? But  is  it  fair,  after  they  have 
reduced  it  into  fo  good  a condition,  at  a vaft  expence  and  trouble,  for  other 
particular  perfons  to  come  and  fay.  Let  us  have  the  benefitof  it,  that  have 
had  nothing  of  the  burthen  and  charge  ? And  then  there  is  another  con- 
fequcnce  of  great  concern  ; peace  and  war,  no  one  doubts,  are  actually  in 
the  power  of  that  Prince  and  People  with  whom  the  trade  is.  I would 
defire  to  know,  fuppofing  an  injury  fhould  be  committed  by  any  particu- 
lar perfon  to  the  Infidels,  and  the  Ship  get  away;  will  not  all  the  reft  of 
the  Company’s  ftock,  being  of  the  fame  Nation,  be  in  danger  of  fuffer- 
ing  by  it  ? Certainly  it  would  ; and  therefore  fince  they  are  likely  to  an- 
fwer  for  the  wrong,  is  it  not  fit  they  fhould  have  the  management  of  it  ? 
£o  we  may,  if  we  come  to  argue  by  confequences,  cafily  find  out  a great 
many  inconveniencies  on  both  fides ; but  they  are  not  to  over-rule  the 
Law  one  way  or  the  other;  they  arc  fpccious  pretences  by  way  of  argu- 


ment, hut  the  Law  is  a certain  rule,  and  confequences  are  net  one  way 
or  other  to  over-rule  it.  The  main  point  truly  is  a point  of  great  con- 
fideration and  weight;  perhaps  as  confidcrablc  as  ever  any  that  has  come 
in  debate  here ; and  therefore  it  is  fit,  that  all  due  deliberation  be  taken 
to  have  it  debated. 

Mr.  Juftice  Withins.  Mr.  Poliexfen,  you  feem  to  argue  that  the  King’s 
Gram  to  them  is  a void  Grant,  a ml  againft  Common  Law,  as  being  a 
Monopoly  in  granting  them  the  foie  trade ; then  chat  does  not  come  to 
the  point  in  Aiichelboi  ne’ s cafe,  about  trading  without  Licence  with  In- 
fidels ; and  therefore  you  go  upon  another  ground,  than  what  Air.  Sslli- 
ciior  did. 

Mr.  Pollexfen.  I go  upon  the  particular  cafe  here  before  you. 

Mr.  Juftice  If'itbens.  And  you  hive  not  given  any  anfwer  to  the  Peti- 
tion of  the  Commons,  cited,  by  Mr.  Sallieiior. 

Mr.  Pollexfen.  Trulv,  Sir,  I think,  it  docs  not  need  any  anfwcr;  for  I 
go  chiefly  againft  this  Grant,  which  is  againft  Law,  and  void. 

Lord-Cbief-JuJiic*.  T ruly,  Mr.  Pollexfen,  1 am  no:  much  in  love  neither 
with  your  other  point  about  the  action  ; for  what  became,  prav,  of  ail  the 
actions  that  have  been  brought  upon  that  Statute  of  Monopolies,  by  the 
Patentees  of  new  inventions,  as  there  has  been  multitudes  in  my  Lord 
Hales's  time,  and  at  all  times  ? 

Mr.  Pollexfen.  In  that  cafe  there’s  no-body  but  the  particular  Grantee, 
that  has  that  invention ; and  he  brings  the  action.  But  here,  of  your 
own  fhewing,  you  have  intitlcd  others  to  the  trade,  as  the  fervants,  and 
factors,  and  children  ; and  therefore  you  can  never  have  fuch  an  a&ion. 

Lord-Chief-JuJlice.  When  will  you  have  it  argued  again  l 

Mr.  Pollexfen.  Wc  fhall  be  ready  for  the  Defendant  next  Term. 

Lord-Chief -jujlice.  That  is  a little  too  foon,  there’s  but  a very  fhort 
Vacation,  and  that  is  but  a Ihort  Term;  I think  you  had  belt  have  an- 
other argument  in  AEchaelmas-Tenn. 

Air.  Sollicitor-Gcneral.  Yes,  if  your  Lordfhip  plcafe. 

Mr.  Pollexfen.  What  your  Lordfhip  pleafes ; wc  lhall  be  ready,  if  your 
Lordlhip  pleafes  to  hear  us  next  Term. 

Lord-Chief- Jujlice.  I know  Mr.  Sandys  is  in  very  great  hafte  ; but  the 
zeal  and  tranfport  of  any  particular  perfon  muft  not  think  to  oblige  us  to 
go  hand  over  head  in  a cafe  of  this  great  weight  and  moment ; there  is 
great  confideration  to  be  had  of  the  length  of  time  that  this  Company  has 
continued  ; there  has  been  an  Eajl-India  Company  in  King  James's  time, 
in  the  late  King’s  time,  and  in  this  King’s  time. 

* Mr.  Juftice  Holloway.  And  here  is  a great  trade  fettled,  we  muft  not 
deltroy  it  prefently. 

Lord-Chief-JuJlice.  We  muft  not  gratify  the  zeal  and  tranfport  of  Mr. 
Sandys,  by  being  over-hafty  in  this  matter. 

Mr.  Pollexfen.  My  Lord,  we  fhall  be  well  content  to  ftay  till  Alichael- 
mas- Term. 

Lord-Cbief-JuJlice.  Ay,  1 know  the  Counfel  will ; but  whether  your 
Client  will  or  no,  1 cannot  well  tell,  nor  do  not  much  care.  Well,  wc 
will  confider  of  it,  and  hear  another  argument  in  Miibatlmas-Tctm. 

Mr.  Attorney-General  (Sir  Robert  Sawyer)  his  Argument. 

The  Governor  and  Company  of  Merchants  of  London,  trading 
to  the  Eajl -Indies,  Plaintiffs.  Thomas  Sandys,  Defendant. 

Dt  termino  S.  Michaelis,  Anno  Regni  Regis  36  Car.  II.  xxxi.  Anno Dsmini 
1684. 

I N an  action  upon  the  cafe  brought  by  the  Company  againft  the  Dcfcn- 
1 dant,  for  trading  into  the  Eajl- Indies  contrary  to  their  Grant,  in  pre- 
judice of  their  trade,  and  to  their  damage  of  1000/. 

It  comes  before  the  Court  upon  the  Plaintiffs  demurrer  to  the  Defen- 
dant’s Plea  of  the  Statute  of  15  E.  III. 

The  Record  having  been  fo  often  opened  at  large,  I fhall  only  put  it 
as  a Cafe  upon  the  Record. 

The  King  by  his  Letters  Patent,  31/0  Aprilis,  13  Car.  II.  reciting  that 
the  Company  had  long  been  a Company,  and  enjoyed  divers  liberties  and 
privileges  under  the  Charters  of  Queen  Elizabeth  and  King  Jatms,  grants 
the  Company  the  folc  trade  and  traffick  to  the  Eajl-Indies , being  an  Iufi- 
del  country  ; with  a prohibition  to  all  others  of  liis  lubjccts  to  ttade  thi- 
ther, without  the  leave  and  licence  of  the  Company. 

The  Defendant  not  qualified  as  the  Ghaiter  directs,  without  the  leave 
of  the  Company,  and  againft  their  wills,  trades  to  the  Eajl-Indics , to  the 
prejudice  and  damage  of  the  Company’s  trade. 

Upon  this  cafe,  the  points  which  have  been  moved  and  argued,  are 

Firjl,  Whether  the  Letters  Patent  giving  licence  to  the  Company  to 
trade  into  the  Eajl- Indies,  and  to  cxercife  the  folc  trade  there,  with  pro- 
hibition to  other  fubje&s  to  trade  there,  be  good  in  Law  ? 

Secondly,  Whether  admitting  the  Patent  good,  this  a&ion  will  lie  for 
the  Company? 

In  debating  of  the  firft  point,  I fhall  not  go  about  to  maintain  the  va- 
lidity of  there  Letters  Patent,  or  any  fuch  ot  like  nature,  to  bind  up  the 
King  from  granting  licence  to  other  of  his  fubje&s  as  he  fhall  plcafe  ; but 
fhall  content  myfclf,  tofhew  that  all  the  lubjedts  not  licenfed  by  the  King, 
nor  authorized  by  the  Company  (as  the  Defendant  is  not)  arc  bound  by 
thefe  Letters  Patent. 

Where  the  queftion  will  be  between  the  King’s  prerogative  (and  that  in 
one  of  the  higheft  points  thereof,  which  concerns  the  defence  and  pro- 
tection of  bis  Kingdom),  and  the  intcrcourfc  with  foreign  Nations,  on  the 
one  fide ; and  the  general  liberty  of  trade,  which  is  a tender  point,  and 
meerly  concerns  the  intereft  of  his  fubjects,  on  the  other  fide. 

It  therefore  being  a queftion  of  great  confcquence,  and  of  greater  con- 
fequcnce  than  difficulty,  as  I hope  to  fhew ; I fhall,  in  examining  into  the 
point,  ufe  the  utmoft  caution,  by  aliening  the  Kind’s  juit  prerogative  in 
this  matter,  and  not  to  deprefs  the  fubjeCb  true  liberty  of  trade. 

The  fubjeit  matter  of  this  queftion,  only  relating  to  a foreign  trade 
with  Infidels,  not  in  amity  with  the  King  of  Englaml,  doth  not 
ncceffiiriiy  oblige  me  to  enter  into  the  confideration  of  any  other 

1 trade. 
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trade,  or  of  the  Kirg’i  prerogative,  or  the  fubjefts  liberty  in  rclaiiou  confifts  in  the  Marts,  Fairs,  and  Markets  of  the  Kingdom,  depends up- 
tliereto.  on  the  King’s  prerogative,  and  is  managed  under  it,  the  Law  having  cn- 

Wbich  would  much  Ihorien  my  talk  in  fupporting  thefe  Letters  Patent,  trufied  the  King  with  that  power  for  the  benefit  of  his  people,  and  the 
and  the  trouble  the  Court  is  like  to  receive  thereby.  peace  of  the  Kingdom. 

But  becaofe  the  great  force  of  the  arguments,  made  ufs  of  on  the  other  In  the  next  place,  I will  take  a view  of  the  foreign  trade, 

fide  again#  thefc  Letters  Patent,  have  been  drawnfroni  principlcsand  pre-  The  Common  Law,  and  our  Law-books,  take  notice  of  but  two  lofts 

cedents  of  Law,  which  concern  as  well  the  inland  trade  and  traffick  of  this  of  Foreigners,  alien  friends,  and  alien  enemies  ; Cabin’s  Cafe,  Co.  7.  17. 
Kingdom,  as  with  other  Chriflian  Nations  in  amity  with  the  KingofTnj-  Neither  can  there  be  any  other  fort  of  Foreigners,  generally  fpcakiii"- : 
land,  with  whom  leagues  oi  commerce  have  been  made  by  our  Kings;  or  for  if  the  queftion  arife,  whether  alien  Friend,  or  alien  Enemv,  it  mult 
to  whom  a common  trade  hath  been  laid  open  by  fcveral  particular  Jaws  : be  tried  by  the  leagues  with  the  Prince,  whofc  fubjeft  he  is  which  if. 

It  is  made  necclTury  forme,  from  the  other  fide,  a little  toconfider  thefe  or  ought  to  be  enrolled  in  denary.  And  tho’  there  be  not  actual  war  or 

trades,  and  how  far  the  fubjefts  liberty  or  the  King’s  prerogative  be  con-  fighting  between  the  two  Princes  and  their  Subjcfts,  yet  they  arc  in  jhnu 
cern’d  in  them.  be  Hi,  and  may  afiumc  arms  when  they  plcafc,  and  fcizi  the  goods  and 

Whereby  it  will  appear,  that  the  arguments  and  authorities  produced  perions  of  each  other’s  Subjects, 
by  the  defendant’s  Counicl,  will  be  of  no  great  force  to  impeach  thefe  Let-  I Ihall  firft  confider  what  the  Common  Law  determined  as  to  the  Sub- 
lets Patent  for  the  management  of  a foreign  trade  with  Infidels.  jefts  trade  and  traffick  with  alien  Friends  beyond  the  fcas,  and  upon  whac 

I Ihall  therefore  briefly  confider  the  inland  or  native  trade  within  the  foot  that  trade  Hands  ; and  then  particularly  confider  how  it  determines 
Kingdom,  and  then  the  foreign  trade  with  other  Nations.  in  cafe  of  Commerce  with  alien  Enemies,  and  incidentally  of  Infidels. 

7 he  inland  ttade  is  cither  for  manufadiurcs  or  merchandize.  I conceive  the  Common  Law  hath  made  no  exprefs  provifton,  nor 

Und-r  the  trade  of  manufactures  falls  in  the  hulbandmnn,  and  all  forts  given  any  abfolutc  right  for  the  Subjcfts  to  trade  with  any  Foreigners 
of  artificers ; who  have  full  right  by  the  Common  Law,  to  excrcifc  what,  beyond  the  Seas. 

and  as  many  trades  as  they  plcafe;  lo  as  no  annoyance  happen  to  the  neigh-  It  will  be  of  little  ufe  to  difeourfe  how  far  the  Law  of  Nations  inter  - 
bouThood  : And  with  thefe  the  King’s  prerogative  i»  little  concerned,  it  poles  in  this  matter:  whether  every  Nation  be  obliged  to  entertain  Trade 
cannot  retrain  them,  it  being  their  livelihood.  and  Commerce  with  another  Nation. 

Nor  is  the  public  weal  othti  wife  concerned  therein,  than  that  all  its  And  antecedent  to  all  leagues  and  treaties  for  Commerce,  little  will  be 
members  flinuld  live  by  their  houeft  labour  and  induftry.  As  to  the  trade  found  befides  the  laws  of  hofpitality,  which  do  not  give  any  dcmandable 
of  merchandize,  or  inland  commerce,  every  man  (generally  fpeaking)  right. 

might  buy  of  any  man,  whether  native  or  foreign,  and  as  many  kinds  or  Bod/nus,  in  his  Eook  dt  Repub.  lib.  1.  cap.  6,  7.  fays,  JSW  tame! ft  jure 
forts  of  merchandize  as  he  plcafcth,  which  I take  to  have  been  the  Com-  gentium  ejfe  videantur  prabiberi , iamen  /apt  a Principibus  vitUmus. 
mon  L;.w  before  37 Ed.  III.  cap.  5.  whereby  all  trading  Merchants  wcrcrc-  And  in  his  Book  dr  Repub.  lib.  1.  cap.  6.  holds.  That  it  it  lawful  to  for- 
ftrained  to  onefort  of  merchandize.  bid  Foreigner s from  entering  tie  borders,  ml  only  if  a war  be  on  foot,  but  in 

But  that  Act  continued  not  long,  being  repealed  38  F.d.  III.  cap.  2.  time  of  peace,  that  the  manners  of  the  Inhabitants  may  not  be  corrupted  by  con- 

Yct  this  trade  of  inland  merchandize  lay  under  fcveral  reflriftions  at  verfe  -with  Strangers. 

Common  Law.  1.  Notwithftanding  fuch  general  liberty  of  buying  and  And  in  his  Book  tie  Repub.  lib.  1.  cap.  6,  7.  That  the  Laws  of  Commerce 
felling,  no  man  could  ingrofs  any  one  commodity.  2.  The  ancient  Com-  are  contained  in  the  particular  compacts  and  agreements  of  people  and  Princes. 
mon  Law  confined  this  fort  of  trade  to  certain  places,  as  Towns,  Cities,  What  Bodinns  declares  to  be  the  Law  of  Nations,  exactly  agrees  with  the 
or  other  public  places  appointed  by  the  King,  Co.  3 Injl.fo.  196.  in  the  Laws  of  this  Kingdom  ; for  all  Strangers  came  hither  under  fafe-con- 

Ckap.  Forejlaliing.  ducts,  which  contained  both  the  King's  licence  and  protection  of  them. 

It  waspunifliablc  to  buy  above  the  value  of  twenty- pence  elfcwhere,  or  The  King  might  inhibit  Foreigners  from  coming  into  the  Realm,  and 
to  anticipate  merchandizes  before  they  arrived  at  thefe  places.  might  remand  them  when  here. 

3.  No  affimblics  could  be  held  for  the  traffick  of  buying  or  felling,  Magna  CJsarfa,  cap.  30.  which  is  a general  fnfe-conduft  to  Merchants- 
without  the  King’s  licence;  for  tho’  fomc  Markets  and  b airs  are  held  by  flrangers,  referves  this  prerogative  to  the  King,  niji  pnblict  prohibit!. 

prefeription,  (the  original  Grants  not  appearing)  yet  thclc  were  derived  My  Lord  Coke,  in  his  Comment  upon  this  Chapter,  2 In/1.  5.7.  nd- 

iiom  the  Crown,  by  lorne  royal  licence  before  time  of  memory : they  all  mits  they  might  have  been  prohibited  before  this  Statute,  but  conftrucs 

depend  upon  the  fame  Crown,  and  may  be  forfeited  to  the  Crown.  the  f.iving  of  this  Prohibition  by  Aft  of  Parliament. 

This  is  fo  frequent  in  our  Books,  I need  not  cite  the  authorities.  Which  Conftruftion,  as  it  is  without  any  former  Precedent  or  Autho- 

And  here  the  prerogative  of  the  Crown  had  a great  ftroke.  rity,  fo  it  is  again#  the  conftaut  ttream  of  Precedents  and  Practice  ever 

The  inland  traders,  in  buying  and  felling,  might  buy  and  fell  in  pri-  fince. 
vatc  places,  and  could  not  be  retrained  : But  they  could  not  hold  aflem-  Ret.  Clauf.  24  H.  III.  dorfo , which  was  after  this  Statute,  the  King  Cent 
blies  for  trade  without  the  King’s  leave  and  licence ; Marts,  Fairs  and  his  writs  to  fcveral  Mayors,  commanding  that  all  the  Merchants,  ultra 

Markets,  in  their  true  notion,  being  no  other  than  royal  licences  to  af-  montem , Ihould  depart  the  Kingdom  within  a month, 

fcmble  for  trade  and  traffick.  And  in  the  fame  Roll,  dorjo , there  is  another  Writ  to  the  Mayor  of 

And  thefe,  when  granted,  cannot  be  refumed  without  caufe  of  forfeit-  London,  giving  leave  to  Roman,  Florentine,  and  fomc  other  Merchants,  to 

ure  : Fur  1 do  admit,  that  a licence  to  trade  or  traffick  carries  an  intereft  ftay  till  the  feall  of  St.  Martin  in  the  year  following, 

with  it,  being  a matter  of  profit.  And  theconftant  practice  in  every  King's  reign  fince,  hath  been  both 

And  1 uke  the  Law  to  be  the  fame,  whether  the  Fair  or  Market  bccrcc-  by  proclamation  and  orders  of  Council,  to  command  foreigners  to  depart 
ted  only,  and  not  granted  to  any  one ; and  where  it  is  granted  to  a fub-  the  Realm. 

jeft,  all  the  King’s  fubjefts  have  a liberty  and  right  of  trafficking  there,  Befides,  the  conftruftion  ffly  Lord  Coke  puts  upon'  it,  makes  the  claufe 
and  cannot  be  prohibited  by  the  Lord  of  the  Fair  or  Market.  idle  and  elufory. 

Thercafon  of  thefe  reftriftions  of  the  inland  trade  of  merchandize,  and  That  one  Aft  of  Parliament  Ihould  provide  for  a faving  by  a fubfequent 
the  King's  prerogative  therein,  is  from  the  concern  the  public  peace  and  Aft,  which  of  itfclf  would  be  repealed  by  the  former, 
jufticc  of  the  Kingdom  hath  in  this  fort  of  trade,  more  than  in  the  former  So  where  an  Aft  of  Parliament  prohibited  foreigners  tq  come  in,  the 
of  the  manufadturcs,  viz.  to  prevent  all  manner  of  cheats  by  falfe  weights  King  by  his  fafe-condufts  might  licenfe  them. 

and  meafures,  corrupt  merchandizes,  and  too  great  enhancing  of  the  The  Commons,  in  the  Parliament  1 H.  V.  pray,  That  the  Statute 
prices,  and  breaches  of  the  peace,  occafioncd  by  public  concouries,  tho’  made  by  Henry  IV.  for  avoiding  of  Grangers  out  of  th*  Realm,  might  be 

under  colour  of  trade  and  traffick.  put  in  execution.  The  King  grants  it,  faving  his  prerogative  to  liccnfc 

And  upon  this  ground  the  Common  Law  provides.  That  to  all  fuch  whom  he  pleafes.  The  Commons  replied,  'Their  intention  was  no  otherwi/e , 

licences  for  public  Marts,  which  the  King  may  grant  when  and  where  he  nor  ever  Jbould  be  by  the  Grace  of  God,  1 H.  V .No.  15.  Rtlh  Prerogative,  180. 

pleales,  being  not  to  the  damage  of  others  before  granted,  a Court  ofjuf-  This  might  further  appear  by  the  fcveral  Statutes  made  for  the  invio- 
tice  is  incident  of  common  right,  for  prefervation  of  the  public  peace  and  lable  obfervation  of  the  King’s  fafe-condufts,  which  are  in  exprefs  words 

correction  of  fuch  deceits  which  generally  attend  the  trade  of  merchan-  mentioned  to  extend  to  alien  enemies,  as  well  as  alien  friends  ; 2 H.  V. 

dizing.  cap.  6.  and  20  H.  VI.  cap.  1 . 

Fourthly , There  was  another  rcltriftion  upon  the  inland  merchandize  It  is  held  in  Horn  and  Ivy’s  Cafe,  Hill.  2i  and  22  Car.  SecvnJi,  Banco 

taken  notice  of  in  our  Books,  which  was  more  particular,  and  to  certain  Regis,  Syderfn.  That  at  Common  Law  the  King  might  prohibit  the  im- 

piaccs,  viz.  portation  of  foreign  commodities,  before  the  Statutes  therefore  made. 

The  claim  of  foreign  boughtand  foreign  fold,  by  fcveral  Cities,  Towns  So  then  as  the  cafe  flood  at  Common  Law,  foreign  Princes  and  Na- 
and  Ports,  fotne  by  cuftom,  and  others  by  Charters  ; and  there  is  no  great  cions  might  prohibit  the  fubjefts  of  England  to  trade  with  them,  as  the 

queftion  to  be  made,  but  before  9 E.  III.  cap.  1.  the  Charters  as  well  as  King  might  prohibit  foreigners  to  trade  here. 

Cuftomsdid  prevail  for  that  Liberty,  but  both  were  taken  away  by  the  The  King  might  inhibit  any  of  his  fubjefts  from  going  beyond  fca : 
Statute,  and  divers  fubfequent  laws  taken  notice  of  in  the  cafe  of  the  City  And  this  might  have  been  by  particular  Writ  or  general  Proclamation, 
of  London , Co.  H.fo.  128.  Our  Books  and  Precedents  arc  fo  full  in  this  point,  that  it  was  admit- 

And  between  that  and  9 H.  IV.  there  were  great  ftrugglings  in  Parlia-  ted  on  the  other  fide ; for  there  could  not  be  produced  any  authority  that 

mem  between  the  foreign  Merchants  and  the  City  of  London,  and  other  renders  it  the  Icaft  qticftionablc,  but  multitudes  arc  for  it. 

Towns,  about  that  Cuftom.  Rot.  Clauf.  7 Ed.  II.  mem.  to.  A Writ  to  the  Sheriff  of  York,  to  feizs 

’Till  at  length,  London  prevailed  for  a private  Aft  of  Parliament  forefta-  the  bodies  and  lands  of  fuch  as  had  gone  beyond  fca,  contrary  to  the  King's 
blifhingofthcCulloms,  which  they  have  enjoyed  ever  fince  9 H.  IV.  30.  Inhibition. 

By  an  ancient  Record  of  H.my  111.  it  appears,  that  the  abbots,  and  Ret.  Clauf.  41  Ed.  III. mem.  24.  dorfo.  Writs  to  all  the  maritime  towns 

others  tfie  religious  of  the  County  of  Lincoln,  under  colour  of  felling  their  to  take  care  that  a Proclamation  prohibiting  all  his  fubjefts  (except  noti  d 

wool,  which  arofc  upon  their  demefne  lands,  turned  Merchants,  and  Merchants,  and  thofe  unarmed)  be  put  in  execution, 
bought  up  wools,  and  fold  them  with  their  own  wools:  They  were  pro-  Hereby  it  is  evident,  that  it  was  penal  to  go  beyond  fca,  contrary  to  the 
hibited  to  do  it  by  a Writ  out  of  the  Chancery-  King’s  Inhibition,  before  the  Statute  of  5 R.  II.  cab.  2. 

And  upon  the  complaint  of  the  Merchants  of  Lincoln,  in  the  time  of  Ed-  All  that  that  Statute  adds  to  (Lengthen  the  King’s  Inhibition,  is  only  a 
ward  I.  the  like  Writ  of  Prohibition  iifued,  Pla.  Pari,  in  the  Appendix,  point  of  further  penalty,  viz.  A forfeiture  of  the  Goods  of  the  pafF  nger, 

O09.  By  all  which  it  appears,  that  the  inland  traffick  of  the  Kingdom,  and  of  the  Veflel  of  the’  Mafter  exporting : And  tho’  there  be  three  fort's  of 

which  was  within  the  care  and  cognizance  of  the  Common  Law,  was  not  perfons  excepted  out  of  that  Statute,  viz.  Lords  and  other  great  Men, 

unlimited,  nor  the  fubjefts  liberty  therein  never  fo  large  as  it  is  now  in-  true  and  notable  Merchants,  and  the  King’s  foldiers ; yet  that  Law  gave 

lifted  upon,  to  all  foreign  parts  wbatfoever.  thofe  perfons  no  other  liberty  than  they  had  before,  only  leaves  them  out 

And  that  the  managery  of  the  principal  part  of  the  home  traffick,  which  of  the  Penalty  provided  by  that  Statute. 

Voz..  VII.  Vyy  That 
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That  before  this  Statute,  Nohicrtien  and  other  great  Men  might  be 
prohibited,  appears  by  my  Lord  Cafes  opinion,  3 Inf..  179.  in  the  cafe  o! 
fugitives  ; and  the  Records  there  mentioned,  efpecially  that  of  the  25th  of 
Ld  III.  Rot.  tlauf.  numb.  15.  dir/5,  where  the  King,  by  his  proclamation, 
prohibits,  that  Ncquis  Comes,  bare.  Mites  tehgiofut,  fogittariut  aut  opera- 
riui,  extra  Regr.um  je  transferret , fub  ptvna  Arrejlationis,  tt  Incarceration: s. 

And  for  the  Ring's  foldiers,  it  is  plain  they  could  not  depart  the  Realm 
without  the  King's  leave:  but  his  railing  of  them  for  his  foreign  fervice,  was 
a lufBcicnt  licence  for  them  to  depart  the  Realm  with  their  feveral  Captains. 

And  for  the  true  and  notable  Merchants  excepted  in  the  Statute,  they 
are  rhe  lame  with  the  noted  Merchants  excepted  in  the  Proclamation  of 
41  L.  III.  who  were  the  Merchants  of  the  Staple,  who  were  admitted  and 
(worn  to  obfervethe  laws  of  the  Staple;  and  were  bound  to  repair  thither, 
and  notcllcwhcre,  without  the  King's  fpecial  licence,  as  I Ihall  afterwards 
Ihew. 

U v the  St.ituteof  27  Ed.  III.  which  fettled  the  laws  of  the  Staple,  cap.  23. 
all  Merchants,  as  well  aliens  as  denizens,  repairing  to  the  Staple,  ate  re- 
quired to  be  fworn  before  the  Mayor  and  Conftablc  of  the  Staple.  After 
the  Staple  was  at  Calais , as  it  was  41  E.  III.  fc?  5 jR.II.  the  fame  laws  of 
the  Staple  continued  ; and  thefe  Merchants  are  in  many  Records  taken 
notice  of. 

37  H.  VIII.  cap.  15.  All  perfons  arc  prohibited  to  buy  wool  in  Kent, 
anu  lome  other  Counties,  except  the  Merchants  of  the  Staple. 

And  1 Elite.,  cap.  1 3.  provides.  It  Ihall  be  lawful  for  the  Merchants, 
called  Mer. /rant-  Adventurers,  and  Merchants  of  the  Staple,  out  of  the  River 
or  Thames  only,  and  twice  in  the  year  at  moll,  to  Ihip  out  and  in  foreign 
bottoms. 

Now  41  E.  III.  & 5 R.  II.  the  Staple  was  at  Calais,  and  all  the  Mer- 
chant of  the  Staple  were  bound  to  repair  thither  only,  and  had  a general 
licence  fo  to  do,  without  taking  of  Paifports,  as  the  form  of  the  Statute  of 
5 R.  II.  diredlcd. 

But  thefe  notab'c  Merchants  were  retrained  to  trade  to  any  other  place 
than  the  Staple,  as  I Ihall  afrer  fliew. 

As  the  King  may  inhibit  any  of  his  fubjedls  going  beyond  fea,  fo  he  may 
at  anytime  recall  any  of  his  fubjedls,  under  penalty  of  forfeiture  of  Goods 
and  Lands,  during  life.  Dyer  12.  8.  parag.  10.  & 276.  Is  375.  3 Injl. 
179.  in  the  chapter  oi  fugitives,  25  b t 2b  Eliz.  Cater’ s cafe  in  the 
Exchequer  Chan,  her,  Leon.  fo.  9. 

Upon  thefe  grounds  it  is  evident,  that  the  Common  Law  did  not  give 
any  ablolute  right  to  the  fubjedls  to  trade  beyond  fca  with  foreigners  ; for 
no  man  can  have  a full  right  by  law  to  any  thing  which  others  have  a 
light  by  the  fame  law  to  hinder  him  of,  or  tooblliucl  him  in  the  ufrng  or 
enjoyment  of  it. 

And  Mr.  PJlexfen  did  rightly  obferve,  that  this  fundamental  right  of 
the  King,  of  prohibiting  his  fubjedls  from  going  beyond  fca,  equally  re- 
Ipcdts  the  trade  with  Chriftian  Nations  as  with  Infidels  ; for  both  have  a 
right  to  debar  the  Englijh  from  trading  with  them,  as  the  King  of  England 
had  a right,  at  Common  Law,  to  reftrain  his  fubjecls  within  the  Realm 
from  palling  over  the  fca  to  trade  with  them. 

Which  is  founded  upon  the  King’s  right  of  prote&ing  his  Kingdom, 
which  could  not  be  difeharged  if  the  fubjecls  had  fuch  general  right  as  is 
pretended,  of  withdrawing  their  perfons  and  eflatcs  as  well  to  Infidel  as 
Chriftian  Countries. 

And  if  fuch  general  right  were  by  the  Common  Law,  it  is  marvelous  ; 
and  that  no  Record  or  Book-cafe  can  be  found,  where  it  was  ever  fo  re- 
folved. 

Notwithftanding  great  occafion  has  been  given  in  all  times,  by  prohibi- 
tion, for  the  fubjcCl  to  have  aflerted  fuch  right ; 

The  only  authority  produced  is  the  opinion  of  Fitzherbert  in  Nat.  Brev. 
fo.  85.  where  the  words  of  Fitzherbert  arc,  That  ly  the  courft  of  the  Common 
Lena,  every  mar;  may  go  out  of  the  Realm  for  merchandize,  or  travel , or  any 
other  coup,  as  Jse  p/eafes,  without  demanding  licence  of  the  King,  and  f sail  not 
be  punijhed  for  it 

By  this  opinion,  the  liberty  the  fubjedt  had  to  travel,  or  to  go  for  any 
other  caufc  beyond  fea,  is  the  fame  as  to  trade. 

And  this  opinion  imports  no  more  than  a bare  impunity,  that  the  Com- 
mon Law  made  no  exprefs  provifion  againft  it,  fo  as  to  punilh  it  as  an 
offence  at  Common  Law,  but  left  it  to  the  diferetion  of  the  King  to 
prohibit,  or  permit,  as  he  Ihould  fee  caufe. 

That  this  was  the  meaning  of  Fitzherbert,  and  that  he  did  not  intend 
any  right  the  Common  Law  gave  the  lubjedts  to  go  beyond  fca,  but  only 
that  the  Common  Law  was  blent  therein,  and  left  it  as  a thing  indifferent, 
antecedent  to  the  King’s  Inhibition  ; is  evident  both  by  Fitzherbert,  in 
the  fame  place,  and  the  co- temporary  opinions  of  the  Sages  of  that  time. 

For  immediately  Fitzherbert  explains  his  opinion,  1 hat  bccaufc  ever y 
fubjedt  is  bound  co  defend  the  King  and  the  Realm,  the  King  at  his 
pleafure  may  command  the  fubjedt  not  to  go  out  of  the  Realm  without 
his  licence  ; and  if  they  do  contrary  thereto,  they  Ihall  be  fined  for  their 
difobcdience. 

Here,  by  Fitzherbert,  that  liberty  which  he  had  aflerted  for  the  fubjedt 
to  trade  or  travel,  as  it  was  equal,  fo  it  might  be  equally  reftrained  by  the 
King,  at  his  plcafure.. 

All  the  Judges  at  that  time  were  of  the  fame  opinion. 

Mich.  1 Eliz.  Dyer  165.  in  an  affembly  of  the  Judges  and  others,  the 
queftion  is  fully  ftated.  Whether  a fubjcct  generally  might  withdraw  his 
perfon  out  of  the  Kingdom,  for  merchandize,  travel,  or  other  caufc,  by 
the  foie  licence  or  permiflion  of  the  Common  Law  ? 

The  queftion  is  not  put  upon  any  right  the  fubjedt  had  to  go,  but  upon 
a bare  permiflion  at  Common  Law. 

For  all  the  Judges  agreed  with  Fitzherbert , that  the  King  might  pro- 
hibit them. 

And  Fitzherbert' s opinion  for  fuch  permiflion  only  is  urged  ; and  at 
that  t.mc  left  with  a Shear*  upon  it,  without  any  allowance  oftfuch  per- 
miflion  from  the  Judges,  but  feemingly  to  the  contrary. 

But  afterwaids  Mich.  12  d?  13.  Eliz.  Dyer  296.  a particular  cafe  of  a 
Merchant  that  went  beyond  fca  to  live,  and  not  for  merchandize,  without 
the  King’s  licence,  came  before  the  Judges  ; and  'twas  debated  before  the 
Judges  of  both  Benches,  and  the  Chief  Baron,  upon  this  point. 

Whether  it  were  an  offence  punithable  at  Common  Law  ? 

Two  cf  the  Judges  held  it  to  be  an  offence,  and  that  the  Common 
Law  did  prohibit  it. 
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The  reft  of  the  Judges  concurred  with  Fitzkrl  ert,  and  held,  that  Si  fore 
an  exprefs  prohibition  by  the  King,  b Proclamation  o.-  Writ,  it  v.-t;  not 
an  ofU-nce  of  contempt,  but  lett  by  the  Comiimn  Law  .«>  * u.mg  niuiiK- 
rent,  which  imports  no  right,  luit  a bare  impunity. 

But  all  the  Judges,  after  a Prohibition,  hciJ  it  an  offence  and  contempt 
punilhable  at  Common  Law  ; whereby  that  point  is  fettled  by  tnc  opi- 
nion of  Fitzherbert  and  the  Judges  of  that  time,  That  at  the  Common 
Law  licence  was  but  a bare  permiftion,  importing  only  impunity,  in  that 
the  Law  was  lilent  before  an  exprefs  Prohibition  of  the  King,  which  is  the 
lowefl  degree  of  permiflion  taken  notice  of  in  Books  of  Law. 

Grot: us,  in  his  Book  De  fare  Belli  Lf  Puds,  1:1..  fo.  3,  N.-.q.  defines 
permiflion,  properly  fo  called,  PermiJJio  anient  prop  hi,  non  agio  tjl  Lcgi:, 
Jed  affiatis  r.egatioy  mji  quatenus  aliud  ab  es , cut  permrtt  tur  ol-Hgat,  fsnpt- 
dirnentum  ponat. 

But  this  permiflion  of  the  Common  Law  goes  not  fo  far  as  to  oblige  or 
debar  others  from  obftructing  thendlion,  which  may  be  impeded  both  by 
the  King  and  other  Nations,  as  1 have  Ihewn, 

It  carries  only  impunity  with  it,  and  this  libcr'y  of  haunting  or  vifiting 
ft  rangers  in  amity,  l'utr.cthing  rcftmbles  that  liberty  which  1 he  Common 
Law  allows  one  fuhjedi  towaids  another,  viz.  a free  palfig.-  to  his  houfe, 
to  fpeak  or  treat  with  him,  which  founds  only  1:1  ex.-ute  ol  trtip-U,  and 
may  be  prohibited  by  the  owner. 

9 Ed.  IV.  fo.  4.  par.  15.  In  trefpafs  for  breaking  his  l.nufe,  the  de- 
fendant pleaded  a licence  from  the  Plaintiff ; who  replied,  Tiutt  after 
the  Licence  he  prohibited  the  defendant  to  come. 

For  be  the  licence  exprefs  from  the  party,  or  implied  by  the  Law,  the 
owner  m ght  determine  it  by  an  exprefs  Prohibition. 

But  rho’  the  Common  Law  did  not  exprcfi.lv  prohibit  the  going  beyond 
fea  without  licence,  fo  as  to  punilh  it  as  an  offence  ciiminafiy,  yet  it  did 
difcountenance  all  going  beyond  fea  without  the  King’s  licence,  in 
adjudging  their  iffue  born  there,  after  fuch  a departure,  aliens,  ami  not 
inheritable  to  the  Englijh  Laws;  as  was  refolved  inter  Hide  bf  Hill.  H.llar. 
25  Eliz.  B.  Rs. 

3 Cro.  3.  That  if  Baron  and  Feme  go  beyond  f-a  with  licence,  and 
tarry  there  after  the  time  limited  by  the  licence,  and  have  iffue  born,  they 
Ihall  be  aliens,  and  not  inheritable. 

Bcfides  thofe  Powers  or  Prerogatives  wherewith  the  Common  Law 
entrufts  the  King  for  the  defence  of  the  Realm,  viz.  to  prohibit  and  re- 
move aliens,  to  reftrain  them  from  going,  and  to  recall  his  own  fubjedt:; 
when  gone  beyond  fea  ; 

The  Law  refts  the  folc  power  of  making  leagues  with  foreigners  in  the 
King  alone. 

Which  is  the  firft  ftep  towards  a foreign  trade. 

The  Common  Law  admitting  of  no  trade  with  and  enemies,  enemies  ere 
made  friends  only  by  publick  leagues  to  be  madccapahleof  being  traded  with. 

And  as  the  making  of  all  leagues,  fo  the  modelling  and  limiting  of 
fuch  leagues,  are  by  the  King  alone. 

As  it  is  to  be  obl'crvcd,  that  no  leagues  were  ever  yet  made  for  an  un- 
limited and  univerfal  trade,  but  in  all  leagues  the  particular,  municipal 
laws  of  each  Country  arc  excepted  ; as  for  example,  fait  cannot  be  im- 
ported into  France and  moft  French  commodities  are  reftrained  from 
being  imported  hither : 

So  it  was  refolved,  Pafch.  36.  Eliz.  (4  Injl.  5.)  3 Injl.  Henry  dt  Fate  and 
Tomlinfon,  upon  a feizurc  of  French  Goods,  and  a complaint  to  the  Council 
upon  it,  That  the  Laws  of  either  Kingdom  were  excepted  in  the  league. 

Much  lefs  doth  the  King  in  any  league  conclude  or  build  up  his  mvn 
prerogative  towards  his  own  fubjedts,  in  granting  them  licences  to  trade, 
or  in  reftraining  of  them  from  going  beyond  fca,  tho’  in  order  to  trade. 

Moreover,  the  rules  of  the  Common  Law  arc  not  adapted  to  determine 
matters  of  foreign  trade,  neither  can  foreigners  be  prefumed  to  have  cog- 
nizance of  the  municipal  laws  of  this  Kingdom. 

The  principal  part  of  foreign  trade  is  tranfadted  beyond  fea,  where  the 
Common  Law  can  have  no  cognizance,  but  is  confined  within  the  com pafs 
ol  the  four  feas. 

The  Law  was  fo  ftridi,  that  an  obligation  bearing  date  at  a certain  place 
beyond  fea,  could  not  be  tried  in  England,  21  E.  i V . fol.  74. 

Service  of  a Privy  Seal  upon  a fubjedt  beyond  fea,  commanding  him  to 
return,  when  certified,  into  Chancery,  and  lent  by  Mittimus  into  the  Ex- 
chequer for  feizing  of  Goods  and  Lands,  is  not  travcrfablo,  becauie  110c 
triable  in  England , 2 Eliz.  Dyer  176. 

In  the  Cafe  of  the  King  ana  Cufack,  17  Jac:bi,  Rolls  Rep.  2 Part, 
fol.  1 12.  Serjeant  Davies  argues,  that  the  municipal  Laws  of  any  Realm 
arc  not  fufKciem  for  ordering  the  affairs  and  traffick  of  Merchants. 

And  upon  this  ground,  when  the  Staple  was  removed  from  beyond  iVa 
to  feveral  Towns  in  England , by  the  Statute  of  27  E.  III.  it  is  provided. 
That  the  trade  Ihould  be  governed  by  the  fame  laws  it  was  before. 

And  by  7 Chap,  it  is  enabled.  That  all  Merchants  comi-g  to  the  St  • fir , 
Jhall  be  ruled  by  the  Law- Merchant  of  all  things  touching  the  Surple , and  not 
by  the  Common  Law  of  the  Land. 

Whereby,  in  negative  words,  the  Common  Law  was  excluded  from 
intermeddling  in  the  affairs  of  Merchants  ; as  not  proper  to  decide  thofe 
controverfies,  and  whereof  foreigners  could  have  no  cognizance. 

By  all  which  it  appears,  that  the  Common  Law  made  no  provifion  for 
foreign  trade. 

The  Common  Law  therefore  having  given  no  right  to  the  fubjecls  to 
trade  beyond  the  feas  with  foreigners,  nor  preferibed  any  rules  for  the 
managing  of  that  trade,  but  left  that  matter  folely  to  the” King,  for  the 
beft  profit  of  his  people  : 

It  may  be  proper  to  confidcr  upon  what  foundations  the  foreign  trade 
Hands. 

The  foundations  are  two. 

1.  Leagues  made  by  the  Kings  of  England  with  foreign  Princes  and  States. 

2.  Royal  licences,  which  are  either  folely  by  Grant,  or  by  Adi  of 
Parliament. 

For  all  Adis  of  Parliament  in  mattersof  prerogative,  and  which  move  only 
from  rhe  King,  are  by  the  King’s  Grants  in  Parliament  ratified  into  Law. 

By  leagues,  foreigners  are  bound  by  publick  compadt  to  admit  the 
King's  fubjecls  to  a freedom  to  trade  with  foreigners  beyond  fea. 

I have  already  fpoken  of  leagues,  as  the  ncccfiary  preparatory  to  all 
foreign  trade,  and  without  which  no  foreign  trade  could  be  ent.rprizcd 
by  the  fubjedt. 

4 What 
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What  I fhall  adJ,  i-  nil)  concerning  the  neerffary  dcpcndance  of  that 
trade  upon  leagues,  in  itv  continuance  and  regulation  ; if  the  league  be 
broken,  let  the  Subjects  right  be  what  it  will,  to  trade  either  fing.y  by 
Grant,  or  by  Ait  of  Parliament,  it  is  fufpended,  and  after  Proclamation 
nude,  becomes  unlawlul  and  pumfliabic,  as  trading  with  enemies. 

The  leagues  and  treaties  with  foreign  Princes  for  trade  and  commerce, 
wln-ieof  the  lole  power  is  in  the  King,  to  bind  the  fubjtdls  of  England. 

They  are  the  only  Laws  betwixt  Nation  and  Nation  to  direct  their 
trade  and  commerce  by. 

And  by  the  laid  leagues,  trade  may  be  limited  to  certain  places  and 
commodities  or  other  reflridtions,  as  the  two  Princes  fliall  agree  upon, 
who  are  the  only  mailers  of  their  leagues. 

A clear  and  full  inftance  of  this,  is  in  the  leagues  for  trade  with  Flan- 
ders and  the  Low-CsnsiSiiti,  between  the  Kings  of  England  ar.d  the  Dukes 
of  Burgundy  ; w hue  by  the  St-j.lc  was  fettled  at  Bruges  ; and  that  no  Wools 
ihould  be  fold  in  Flanders,  but  what  came  out  of  England ; and  that  no 
Enrijh  Cloth  ftiovld  be  fold  in  Flanders,  on  pain  of  forfeiture. 

2i  E.  Ili.  Complaint  was  made  in  Parliament  by  the  Merchants  of  fe- 
vcral  abules  committed  by  the  men  of  Bruges , in  rcll  raining  our  Merchants 
from  felling  their  Wool*  to  whom  they  pleas’d  at  Bruges;  and  pray'd 
remedy. 

The  King’s  anfwer  was,  that  the  ordinance  of  the  Staple  fhould  be 
view’d,  and  that  Tbcmns  Altebcd  arnt,  with  whom  the  Patent  touching  that 
ordinance  was,  be  call’d  to  bring  the  lame  with  him,  and  fomc  of  the 
Merchants  of  the  country,  who  bell  underflood  this  matter:  and  the  King 
by  advice  of  his  Council  would  provide  remedy;  Rot.  Pari.  21  E.  III.  j 
nu.  jo 

22 E.  III.  Another  complaint  is  made  in  Parliament  againft  the  men  of  | 
Bruges,  for  prohibiting  the  Merchants  to  buy  liapic  Wares  here,  and  pray 
red  re  fs. 

The  King  an  fivers  that  he  will  Ipeak  with  the  Flemljh  Ambaflador 
about  it,  22  E.  111.  kb.  13. 

8 H.  V.  A grievous  complaint  made  in  Parliament  againft  the  men  of 
Flanders;  that  tho’  Er.glijh  Merchants  obferved  the  ancient  league,  that  no 
Wools  but  Englijh  fliotild  be  fold  in  Flanders , and  no  Englifls  Cloth  fold 
there;  yet  they  permitted  the  Wools  of  Scotland , Catalonia,  Arragon  and 
Spain,  to  be  fold  there,  and  pray-  remedy. 

The  King  anfwcrr,  that  learch  fliall  be  made  for  the  alliance. 

And  upon  the  like  complaint,  9 li.  V.  the  Commons  pray,  the  King 
would  pltak  to  tnat  with  the  Duke  of  Burgundy,  that  no  other  than  Eng- 
hjh  Wools  jhuuld  be  nunufaclur'd  there,  or  that  the  Engti/h  might  loll 
their  Cloth  there. 

Thu  King  snfwers,  be  would  treat  that  th e Englijh  Cloths  might  be 
there  fold.  Rolls  Prerogative,  1 fo.  title,  League. 

But  this  treaty  came  to  little  purpofc,  till  after  the  Aelsof  Parliament 
weie  made,  27  H.  VI.  cap.  1.  (20  FI.  VI.  cap.  4.)  4 E.  IV.  cap.  5.  for 
excluding  all  the  commodities  of  Flar.der,,  until  the  Duke  of  Burgundy  re- 
call’d his  proclamation  for  banifhing  Cloths  out  of  his  Dominions. 

Thofe  Statutes  produced  a firm  league  between  the  Kings  and  the 
Duke  of  Burgundy  ; who  in  the  Record  is  call’d  the  Duke  of  Hans,  or  of 
the  Still-yard,  liom  the  Merchants  his  fubjedts,  who  had  long  in  Eng- 
land obtain’d  thole  names. 

By  that  league  a free  trade  for  Cloth  was  agreed  upon  for  the  Englijh 
Merchants  in  Flondeis,  to  continue  for  ever  ; and  the  King  confirm’d  to 
the  fubjc£ts  of  the  Duke,  as  well  the  liberties  granted  b.y  Edw.  I.  to  Mer- 
chants-Strangers in  general,  by  his  Cbarta  Mercatoria  ; as  thofe  granted  by 
Edw.  II.  to  the  Merchants  of  the  Still-yard  in  particular  : which  league 
was  confirm’d  in  Pailiament,  13  E.  IV.  nu.  2. 

Thcfe  leagues  may  fuffice  to  fliew  the  dcpcndance  foreign  trade  hath 
upon  leagues,  as  to  its  continuance  and  regulation. 

By  this  league  the  Staple  at  Bruges  was  taken  olF,and  liberty  gran  ted  to  the 
Englijh  Merchants  to  fill  their  Cloths  in  any  partufihcDukc’sDominions. 

Who  ibefc  Englijh  Merchants  were,  I fhall  in  this  place  only  make  a 
fhort  remark  ; That  they  weie  the  Company  of  Merchant-Adventurers, 
erected  and  licenfid  for  the  better  regulation  of  trade  for  Wool  and  Cloth, 
beyond  the  Seas,  by  Letters  Patent,  1 Feb.  8 H.  IV.  and  confirm’d  by 
Other  Letters  Patent,  t Off.  J li.  V,  which  I fliall  fpeak  more  largely  to, 
when  1 tome  to  Ihe.w  the  conftant  poffellion  the  Crown  hath  had  of  iicen- 
jing  Corporations  loi  foreign  trade,  cxclufive  toothers. 

The  other  foundation,  upon  which  all  foreign  trade  Hands,  are  royal 
licences. 

I before  fhew’d  that  the  licence,  which  the  Common  Law  gave  to 
trade  with  foreigners,  was  no  fure  foundation  of  trade  ; bccaufe  it  might 
by  Law  be  inteiruptcd  by  the  King,  and  did  in  its  nature  import  no  mure 
than  a bare  impunity. 

But  where  the  King  grants  licences  to  his  fubje£ts  to  trade  with  foreign- 
ers they  gain  a right  or  intereft  to  trade  according  to  fuch  licences ; 

Which  are  either  by  Grant  only,  or  by  Aci  of  Parliament.  I will  firft 
confider  thofe,  that  are  fingly  by  the  King's  Grants. 

That  as  the  King  may  at  Common  Law  prohibit  any  of  his  fubjcdlsto 
go  beyond  lea,  lo  that  he  may  licence  them  to  go  for  trade  or  otlierwife, 
is  unqucftionable. 

The  Writ  of  Kt  Exeat  Regnum,  and  feveral  forms  of  licences  in  the 
RtgUler,  fat.  190.  and  multitudes  of  other  authorities  make  it  out. 

The  King  msv  grant  fuch  licences,  not  only  where  himfelf  may  prohi- 
bit, but  where  the  Common  Law,  and  Acts  of  Parliament  do  prohibit. 

Alien  Enemies  are  prohibited  by  the  Common  Law  to  come  within  the 
Realm ; yet  the  King  may  licenfc  them  to  come  by  his  fafe-condudf,as  fully 
appears  by  the  Statutes  made  for  the  obfervation  of  fafe-condudh. 

And  iris  obfervable,  that  fuch  fafe-conducts  put  the  Alien  Enemy  into 
ihc  condition  of  an  Alien  Amy,  as  fullv  under  the  King’Sfproitiftion,  du- 
ring the  continuance  of  his  fafe-conduas. 

No  fubjccl  could  feize  his  goods  or  injure  his  perfon,  but  he  was  pu- 
nifliablc  lor  it,  both  at  the  fuir  of  the  King,  and  of  the  party. 

For  before  the  Statutes  made,  confervaiors  for  truces  and  fafe-conduels 
were  appointed,  appears  bv  a Record  of  this  Court,  Patch.  13  E.  Hi.  Banco 
Regis, Rot.  12.  which  1 fhall  have  occafion  to  make  ufeof  to  another  purpofc. 

And  that  fuch  an  Alien  Enemy  may  bring  his  perfonal  aclic  n for  debt, 
or  any  injury,  appears  by  the  cafe  of  John  Douglas,  a Scotchman,  20  E,  IV. 
pi.  6.  Pi.  b.  and  J lease  43 J. 
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The  King  may  licenfc  his  fubje&s  to  trade  with  enemies  prohibited 
by  Common  Law. 

And  for  licences  to  come,  go  and  trade  both  within  and  without  the 
Realm,  againft  exprefs  Acts  of  Parliaments,  the  inflances  are  infinite. 

But  for  the  better  methodizing  of  thefe,  I fliall  make  ufc  of  precedents 
and  authorities,  to  make  out  the  ixeicifeof  the  King’s  preio>ative  in  all 
times,  as  to  matters  relating  to  Foreign  Trade. 

I fliall  reduce  what  I have  to  offer  under  thefe  heads  j 

Firj),  That  the  Staples,  which  were  the  publick  Marts  for  all  Mer- 
chants to  refort  to,  were  at  firft  fettled  only  by  the  Kings  of  this  Realm, 
antecedent  to  any  Act  of  Parliament. 

Secondly , That  after  the  Staple  was  eftablifhed  at  Calais  by  A£l  of  Par- 
liament ; the  King  gave  licence  to  trade  to  other  pbccs,  which  no  fub- 
je£t  could  do  without  fuch  licence. 

Thirdly,  That  the  regulation  and  tnanagery  of  Foreign  Trade  in  all 
cafes,  where  Afls  of  Parliament  have  not  particularly  interpos'd,  have 
been  guided  and  governed  by  the  King’s  prerogative',  both  in  point  of 
licence  and  inhibition. 

FIJI  Head;  As  to  fettling  the  Staple  in  the  Dominions  of  foreign  Prin- 
ces, as  in  the  inftance  of  Bruges ; that  muft  be  done  by  leagues,  nor  can 
it  otherwife  lie. 

But  the  appointing  of  the  Staples  in  England,  or  in  the  Foreign  Domi- 
nions of  the  King,  was  at  firft  by  the  King  alone. 

This  is  exprcfsly  lb  declared  in  the  recital  of  the  Statute,  2 E.  IIT. 
cap.  9.  whereby  Merchants-Strangers,  (Ac.  have  liberty  granted  them  to 
trade  in  England,  according  to  the  form  of  the  Great  Charter. 

By  Merchants-Privy,  diftinguilhed  from  Merchants-Strangers,  in  this 
Law,  are  plainly  intended  the  Merchants  of  the  King's  foreign  Do- 
minions. 

1 he  Irijh,  who  by  Ordinatio  pro  Statu  Hibtmiet , 17  E.  I.  had  liberty 
granted  them  to  traffick  into  England,  fo  as  they  gave  fecurity  not  to  go 
unto,  nor  commerce  with  Scotland,  nor  other  the  King’s  Enemies. 

And  the  Gafoigners,  and  other  the  King’s  fubjects  in  France,  who  had 
divers  liberties  of  trade  granted  them  by  the  King  ; as  appears  by  a differ- 
ence between  them  and  the  Londoners,  decided  judicially  in  Parliament. 
20  E.  I.  Pari,  fat  180,  and  130. 

That  by  Mcrchants-Privy  is  to  be  underftood  of  the  King's  foreign  fub- 
jcdls,  I collect  from  the  reference  this  Law  hath  to  Magna  Charta  which 
concern’d  only  foreign  Merchants;  whereby  the  King’-  power  to  reftrain 
them  was  refer v’d,  and  conlequemly  was  referv’d  by  this  Law;  as  is  taken 
notice  of  by  an  Adi  not  printed,  b E.  III.  num.  20.  that  the  Staple  was 
during  the  King’s  pleafure,  and  the  King  revoked  the  Staple,  giving 
Merchant-flrangers  liberty  to  buy  any  Staple-wares,  1 E.  III.  Pari.  Ret. 
pars  2 and  3.  Mem.  24. 

A Commiflion  iffucs  to  the  Mayor  of  London  to  put  in  execution  the  or- 
ders made  by  E.  II.  for  eftabliftiing  the  Staple  in  feveral  Counties  of  Eng. 
land,  and  for  the  rule  and  government  of  Merchants.  * 

By  27  £.111.  cap.  j.  the  Staple  was  fettled  in  feveral  Towns  in  England. 

But  tnat  Law  had  no  words  to  bind  the  King’s  prerogative  to  remove 
it;  and  of  that  opinion  was  the  Parliament,  38  £.  III.  where  the  Com- 
mons pray  that  the  Staple  may  always  continue  in  England. 

The  King  anfwers,  it  fliall  continue  till  the  next  Parliament. 

The  full  of  March  in  the  fame  year,  the  King  remiled  it  to  Calais  • but 
43  E.  III.  cap.  1.  becaufe  of  a war  that  broke  out  with  Frame,  it  is  brought 
back  : the  Adi  recites,  that  it  had  been  removed  to  Calais  by  the  King 
for  the  profit  of  the  Realm  and  eafe  of  the  Merchants  of  England. 

47  £.  III.  nu.  17.  The  Commons  pray  that  the  Staple  may  be  only 
kept  at  Calais,  and  that  no  Grant  be  made  to  the  contrary.  ' 

The  King  anfwers,  that  he  will  appoint  the  Staple,  as  by  the  Council 
he  (hall  think  bell. 

j R.  II.  nu.  98.  The  Commons  pray  to  know  where  the  Staple  fhall  be 
if  Calais  haply  be  befieged. 

The  King  anfwers,  in  fuch  places  of  the  Realm,  as  were  laft  ufcd. 

By  the  conllitution  of  thefe  Staples,  Merchants  were  not  only  licenfed 
but  obliged  to  repair  thither,  and  reftrained  to  export  their  Staple-wares 
to  any  other  place. 

And  altho’  many  Statutes  were  made  to  fortify  and  Arengthen  the  Staple, 
by  creating  a forfeiture  of  all  Staple-wares,  if  carried  to  any  other  place; 
yet  by  the  Records  I have  produced,  it  ismanifeft  that  the  foie  appoint- 
ment and  ordering  of  the  Staples  was  in  the  King,  and  that  by  the  ac, 
knowledgment  of  feveral  Parliaments. 

2 H.  V.  cap.  6.  provides,  that  merchandizes  of  the  Staple  fliall  jiot  be 
exported  to  any  other  place  without  the  King’s  licence,  before  brought  to 
the  Staple,  on  pain  of  forfeiture. 

2 H.  VI.  cap.  4 provides,  that  all  Staple  wares  fliall  be  carried  to  Calais 
fo  long  as  the  Staple  is  there. 

And  SH.Vl.cap.  17.  provides,  that  if  Merchants  export  the  merchan- 
dizes of  the  Staple  to  any  other  place,  the  merchandizes  fliall  be  forieited  • 
except  the  Merchants  of  Jeetne  and  Venice.  And  cap.  27.  feveral  licences 
granted  by  the  King  to  export  to  other  places  are  revoked. 

What  thefe  Staple- wares  were,  is  fit  to  be  known,  they  comprehend, 
ing  the  greateft  part  of  the  native  commodities  of  this  Realm,  that  were 
merchandizable  in  foreign  parts. 

By  the  Statute  of  the  Staple,  27  £.  III.  the  Staple-wares  arc  Wools, 
Leather,  Wool fels  and  Lead  ; to  thefe  are  added, by  a Statute  made  50  £.  1 1 L 
Tin,  Worfted,  Butter,  Cbeefc,  Feathers,  and  many  other  commodities.' 

This  Statute,  tho’  it  be  not  printed,  yet  is  taken  notice  of  as  a Statute 
and  a Law  of  the  Staple,  by  the  Statute  of  3 H.  VI.  cap.  4.  whereby  Butter 
and  Cheefe  are  recited  to  have  been  made  Staple-wares  by  this  Law. 

The  Record  is  50  £.  111.  nu.  20.  (or  200.)  where  the  Commons  of  the 
Town  of  Calais  pray  that  the  Staple  may  be  holdenonly  there  : 

Which  the  King  grants,  that  it  fhall  be  bolden  only  there,  and  no 
where  elfe  beyond  lea  ; as  well  of  all  ancient  Staple-wares,  as  of  Tin 
Worfted,  Butter,  Cheefe,  Feathers,  (Ac. 

The  Staple  was  feveral  times  remov’d  by  R.  II.  but  from  21  R.  II.  it 
continued  at  Calais,  till  that  Town  was  taken  by  the  French. 

By  all  which  it  is  manifeft.  upon  what  (lender  grounds  the  Statute  of 
15  £.  III.  cap.  3.  that  the  Seas  be  open  to  all  Merchants  to  pafs  where 
they  pleafe,  was  urged  and  infilled  upon  to  be  a Law  in  force,  or  to  have 
any  influence  upon  this  cafe. 

For 
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Fnf  ceiidfs  whit  Mr.  Solicitor  truly  obfcrv’d,  thr.t  it  w-s  made  for  a 
fpcci::!  purpofe.  to  take  off  the  prelent  Staple ; to  which  all  Merchants,  as 
will  foreign  as  Englijb,  were  confin’d  to  carry  their  goods,  and  was  of  the 
(.line  purport,  as  the  Statute  of  8 E.  111.  nu.  zc.  1 be  lore  mention’d,  which 
open’d  the  then  prefcnt  Staple. 

For  by  the  fevcral  Laws  1 have  mention'd  for  fixing  and  ftrengtheningof 
the  Staples,  the  St.tutcof  15  £.  111.  wasabfolutely  repeal'd  and  fetaltde. 

As  to  all  Eaglifjs,  W.-IJhdod  Irijb,  by  the  Statute  of  27  E.  III.  for  fetthr.g 
the  Staple  in  Er.gljr.d,  by  chap.  1.  whereof  all  Engli/hmen,  lrijhmen,  and 
lYefimcu  areexpre&ly  prohibited  to  export  any  Staple-wares ; and  liberty 
given  only  toMerchants-ftrangers  to  doit. 

And  by  3 . chap.  it  is  made  felony  for  the  Englifn,  Irijb  or  TVtlJh  to  export. 
And  when  the  Saple  was  return’d  to  Calais,  it  was  a forfeiture,  as  I 
have  fliewn,  to  export  thole  wares  to  any  other  place  without  cxprcls  li- 
o r.ee  ; for  that  the  Mari  Liberum,  by  the  Statute  15  E.  III.  became  Mare 
Ca.-.jt  m long  fr.ee  by  many  fubtequen;  Laws,  and  not  to  be  open’d  but 
by  a royal  licence. 

’ 1 H.  V.  nu.  40.  The  Commons  pray  all  Merchants  may  export  to  any 
place  beyond  the  Seas,  or  import  any  goods  except  goods  of  the  Staple. 

The  King  anfwcrs,  he  will  advife  with  his  Council. 

The  Parliament  did  not  infill  upon  any  right,  by  15  E.  II!.  but  pray’d 
it  as  an  a£l  of  Grace,  and  were  modcll  in  their  requell,  that  the  general 
licence  defined  might  be  rellrain’d  to  merchandizes,  which  were  not  Staple 
Commodities,  yet  it  was  denied  by  the  King. 

17  R.  II.  mi.  15.  Several  Towns  in  the  Weji  prayed  they  might  carry 
their  Wool  into  X rmandy. 

The  King  anfwcrs,  let  them  repair  to  Calais,  as  is  appointed, 
tg  H.  VI.  nu.  50.  The  Commons  pray  that  every  Merchant  may  law- 
fully ttanfport  all  manner  ot  Hides,  Calves  Skins,  Coney  Felts  and  Tal- 
low, to  what  place  him  likclh,  other  than  to  Calais. 

Which  is  denied  bv  the  King. 

By  18  H.  VI.  tap.' (.  Liberty  is  given  to  export  Butter  and  Cheefe  to 
any  other  place  bclides  the  Staple,  in  amity  with  the  King,  provided  the 
Kinn  may  rellrain  the  fame  when  it  fliall  pleafie  him. 

Where  was  the  force  of  15  E.  III.  if  fo  minute  a thing  as  Butter  and 
Cheefe  could  not  be  freely  exported  without  an  exprefs  Statute  ? 

And  that  is  obtain'd  upon  fiuch  urgent  reafons  as  are  mention’d  in  the 
.Statute,  and  granted  too  but  conditionally*  with  a faving  of  the  King’s 
right  to  rellrain. 

This  may  fufficc  for  making  out  thefirft  head,  that  the  Staples  to  winch 
all  Merchants  arc  obliged  to  repair,  were  principally  inftituted  and  ap- 
pointed by  the  King  alone;  and  that  the  Statute  of  15  E.  III.  is  wholly 
repealed  by  the  Laws  for  fettling  the  Staples. 

Se.cml  Head ; In  the  next  place,  I fhall  offer  fome  authority  to  make  out 
the  Kinu’s  undoubted  right  to  grant  liberty  of  trade  to  other  places,  after 
the  Staple  was  fixed  at  Calais. 

My  Lord  CoU  in  4 lnji.  282.  is  much  in  the  right,  in  affirming  the 
Staple  was  continued  at  Calais  above  200  years,  though  he  be  miliaken  in 
another  aflertion,  as  I have  fully  fhewed, 

. That  it  could  not  be  removed  but  by  Ail  of  Parliament. 

But  I will  admit  the  Staple  at  lall  fixed  at  Calais,  by  21  £.11.  and 
fltcng'-hcn’d  and  fenced  under  the  penalty  of  forfeiture  of  the  goods,  by 
tile  Statutes,  2 H.  V . and  8 H.  V 1 . 

Yet  the  Kings,  by  their  prerogative,  did  and  might  lawfully  grant  li- 
cences to  trade  to  other  places. 

I will  not  here  trouble  you  with  the  general  learning  of  difpenfations 
with  penal  Laws,  tho’  our  Books  arc  full  of  it,  and  determine  in  favour 
of  the  Crown. 

But  l fliall  confute  myfelf  to  in  fiances  of  foreign  trade,  wherein  it  will 
appear,  by  what  I have  already  faid,  ami  fliall  farther  offer,  that  the  Crown 
had  a peculiar  prerogative  not  difputcd,  or  drawn  into  quellion  in  any 
times  till  of  laic. 

The  men  of  Beruid • and  Ncwcafile  have  had  fuch  licences  granted  them, 
which  being  found  detrimental  to  the  King’s  revenue,  arifingat  the  Sta- 
" pie,  were  revoked  by  Act  of  Parliament,  8 H.  VI.  cap.  31. 

20  H.  Vi.  tap.  4!  Denizens,  who  fball  take  licences  to  export  to  any 
place  but  the  Staple,  fhall  pay  Alien  duties. 

Here  the  King’s  right  to  grant  fuch  licences  is  acknowledged  by  the 
Parliament ; 27  lH.  VI.  cap.  1.  upon  complaint  of  the  King’s  Officers  in 
Parliament,  that  by  the  multitude  of  licences  to  export  el fe where  than  the 
Staple,  the  revenue  of  the  Staple  was  funk  from  68000  /.  per  Ann.  to 
12000/.  per  Ann.  all  licences  before  granted  are  vacated. 

In  the  Year-book,  2 R.  II.  /«/•  12.  Pari.  16.  and  1 II.  Vll -fol.  3.  A 
licence  granted  to  the  Town  of  Waterford,  to  carry  goods  of  the  Staple 
where  they  pleafed,  is  allow’d  ; the  Irijb  being  bound  to  the  Staple  as  well 
as  the  Englijb. 

1 H.  V . >1.  15,  which  I before  mention’d,  the  Commons  allowed  of  the 
King’s  prerogative  to  liccnfc  ft  rangers  to  come  into  England , tho’  prohi- 
bited by  Aft  of  Parliament. 

Where  the  Statute  15  H.  cap.  3.  preferibed  a form  of  fafc-conducl,  yet 
it  was  refolved  the  King  might  grant  them,  as  before  at  Common  Law  : 
E.n v.  I V.fii.  33-  L.  340.  and  13  E.  IV. fol.  9. 

Where  by  ,1  E.  ill.  cop.  20.  the  exportation  of  all  forts  of  Corn  was 
prohibited,  except  to  Calais  and  Gaficoign. 

Several  Indictments  were  preferred,  36  Edw.  III.  againft  John  Lamb , 
Andrew  Taverner,  and  fcveral  other  Merchants,  for  exporting  great  quan- 
tities of  Coni  and  Grain.  They  feverally  pleaded  the  King’s  licences, 
mentioning  the  quantities,  and  in  foQie  of  them  the  certain  places  to 
which  the  Corn  wss  to  be  carried  j but  in  others  generally,  ad  quafeunque 
Partes  ext  eras,  prater  illas,  qua  de  Munitia  Regis  exjlunt. 

Which  arc  allowed,  Treafury,  Ir.t.  PL  Corona  Id  lot  am,  36  E.  III. 
Whereas  5 Eliot,  prohibited  the  exportation  of  Shrep-lkins, 

Hillary,  3 fee.  I.  Shaw  brings  his  action  againft  Hawts  upon  that 
Statute. 

The  Defendant  pleads  a licence,  19  May,  31  Eli z.  to  Gilbert  Lee,  his 
faflors,  executors,  deputies  and  affignccs,  to  export  Sheep-lkins  for  ten 
years,  not  exceeding  200,000  in  any  one  year ; if  it  happen’d  by  any  re- 
ftraint,  or  any  other  caufc,  they  lhould  not  export  that  number  ; and 
pleads  that  Lee  affigned  to,  and  nominated  Sat  to  execute  the  Letters  Pa- 
ten:, with  the  contingent  cfeufes : And, 
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That  Scot  alligns  to  the  Defendant,  without  any  exprefs  mention  of  the 
contingent  claufc,  and  pleads  he  was  hindered  during  the  Term  ; and  jus- 
tifies for  the  exportation  afterwards. 

All  the  Court  held,  that  this  was  a difpenfation  the  King  might  grant 
to  Lee,  the  firft  Patentee. 

But  judgment  was  given  againft  Hawes  the  Defendant  upon  thefe  reafons : 
Firjl,  Becaufc  being  a difpenfation,  it  is  not  affignable. 

Secondly,  That  though  S.st  might  have  the  benefit  thereof,  as  nomi- 
nated, yet  he  could  not  nominate  over. 

Thirdly , The  advantage  of  the  future  contingent  is  not  affignable,  Hsl- 
lar.  3.  id  Pafeh.  4 fas.  Banco  Reg:;,  Rs.  128.  Plait’s  Csmnrtn  Pla.e,  tit # 
Monop.  cu.  3. 

Third  Head-,  In  the  laft  place  I fhall  Ihew,  that  the  regulation  and  ma- 
nagerv  of  the  foreign  trade,  in  all  cafes  where  Acts  of  P.uliiunent  had  not 
particularly  imcrpol'cd,  hath  been  guided  and  govern’d  by  the  prerogative 
of  the  Crown,  both  in  point  of  licence  and  prohibition. 

That  the  foreign  trade  was  at  firft  tranfaclcd  and  carried  on  by  foreign- 
ers, is  moil  evident  from  M gna  Charta,  which,  as  to  this  trade,  provides 
only  for  foreign  Merchants. 

And  if  any  Englijb  had  at  that  timccxercifed  fuch  craft,  or  had  had  the 
lead  pretence  thereto  ; no  doubt  can  be,  but  the  Great  Charter  of  their 
liberties  would  have  made  feme  provifion  for  them,  as  well  as  foreigners ; 
which  it  doth  not. 

The  Statute  of  Addon  Burnell  13  E.  I.  introduced  the  Statute-Merchant 
for  the  benefit  of  Merchant-flrangefS,  for  the  more  fpeedy  recovery  of 
their  debts. 

Forthe  only  mifehief  the  Statute  tnkes  notice  of,  was,  that  the  Merchants 
withdrew  themfelves  from  coming  into  the  Realm  with  their  merchandize, 
becaufc  there  was  no  fpeedy  Law  provided  for  recovery  of  their  debts. 

I have  not  met  with  any  footilens  of  any  Record  to  make  it  out,  that 
in  the  Reigns  of  E.  I.  or  E.  II.  or  before,  any  Englijb  Merchants  cveren- 
terprized  the  foreign  trade. 

But  in  thofe  Kings  reigns,  the  foreign  trade  was  managed  by  the  Kind’s 
Charters  to  foreigners  ; for  though  Magna  Chert  a gave  a general  fafe-con- 
du£t  to  Meichant-ftrangers,  yet  the  King  might  prohibit  them,  and  af- 
ter fuch  prohibition  might  ltcenfe,  as  I have  (hewn  he  did. 

And  therefore  the  foreign  Merchants  had  a rcccurfe  to  the  King’s  Char- 
ters, viz.  Charta.  Mercatoria,  by  E.  L and  the  Charter  to  the  Merchants 
of  the  Plans,  or  the  Still-yard,  which  I have  mentioned. 

And  6 E.  II.  the  Gafcoignevs  founded  themfelves  in  their  difference 
with  the  City  «f  London , 20  E.  I.  upon  their  privileges  granted  them  by 
the  Kings  of  England. 

Indeed  the  men  of  Guernfey , 32  H.  III.  obtained  a licence  from  the  King 
to  them  and  their  heirs,  freely  to  filh  and  to  fell  their  filh  in  any  of  the 
King’s  Dominions  thrice  in  the  week,  between  the  fcalls  of  Micbatlnias 
and  Eajler ; Par.  Roll.  32  PI.  III.  man. 

The  earl icll  attempt  towards  a foreign  trade,  I find  enterprized  by  the 
Englijb,  is  the  filhing  trade  upon  the  fe»$,  11  E.  III. 

At  which  time  the  King  granted  licences  to  the  men  of  Yarmouth,  Scar- 
borough, Whitby  and  Dunwich , to  them  and  others  repairing  to  thofe  towns 
to  filh,  to  fifli  in  the  fea  with  vcffcls  of  thirty  tuns,  Shibujcunque  inhibi- 
tion’ feu  Mondatis  MS.  in  contrarians  fa£lis  non  obflantibus ; Rtl.  Claufo , 
it.  E.  III. purr  fccunda,  Mtmbr.  35. 

Though  thefe  licences  were  intended  only  to  extend  to  the  narrow  feas, 
whereof  the  Dominion  was  in  the  King; 

Yet  by  colour  of  thefe  licences,  the  Eng'iJh , about  the  latter  end  of 
II.  1 V’s  reign,  made  filhing  voyages  to  Iceland. 

Whereupon  H.  V.  at  the  in  (fence  of  the  fubjefts  of  the  King  of  Den- 
mark, prohibited  the  Englijb  to  filh  there. 

And  thereupon  the  Parliament,  3 II.  V.  pray’d  that  it  might  be  enact- 
ed, that  the  Englijb  might  freely  fifli  there. 

Which  was  denied  by  the  King,  3 H.  V.  nu.  33.  Rolls  Prerog.  170. 
whereby  it  is  evident,  they  had  no  right  to  do  it ; but  that  the  King  might 
prohibit  them,  it  being  a foreign  traffick,  wherein  no  Ad  of  Parliament 
had  made  any  provifion. 

Afterwards  the  fame  King,  in  the  5th  year  of  his  reign,  granted  li- 
cences to  Geojfsry  Pamping  and  John  Ht: flings  of  Yarmouth  j John  Statvill  and 
Richard  Pais  of  Wmterton  ; William  James  and  William  Marriot  of  Corow- 
mere  ; to  go  verfus  Partes  exteras  to  take  fifh.  And, 

That  every  one  of  them  might  employ  two  fliips  called  doggers,  to  take 
filh  and  bring  it  into  England  oy  themfelves,  Attornics  or  Servants.  Par. 
Rot.  5 H.  V.  membr.  34. 

E.  I.  Before  any  Statute  made  therefore  by  proclamation,  prohibited 
the  exportation  of  Horfes,  Arms,  Money,  Gold  and  Silver  Vcffcls.  Some 
men  of  Dartmouth  were  proceeded  againft  by  information  in  the  Ksng's- 
Bcntb,  for  exporting  Money  contrary  to  the  Proclamation  : Hill.  1.  E.  II. 
Rot.  38.  amongfl  the  Records  in  the  Treafury. 

The  Crime  in  the  Information  is  faid  to  be  contra  pacem  Domini  Regis, 
Contemptum  id  Inoledientiam  Coronaque  Jure  pi.  juaiduin  id  Pads,  five  fertu.  - 
bationem  maniftjlam. 

To  which,  thofe  of  the  Defendants  that  were  taken,  pleaded  not  guilty, 
of  whom  one  afterwards  died,  and  another  was  imployed  by  the  King  into 
Scotland.  So  the  Record  ends  with  a continuance  of  the  ilfue. 

Rot.  Claufo , 41  £.111.  membr.  25.  A Writ  iffued  to  the  Mayor  of  Hull, 
that  he  permit  no  Alien  Ship  to  be  freighted  there*  till  the  Ships  of  the 
Town  were  freighted. 

It  is  evident  upon  what  I produced  under  the  other  head  from  the  Re- 
cords of  Parliament,  1 II.  V.  nu.  41.  and  18  H.  VI.  nu.  50.  that  the 
Englijh  Merchants  had  not  then  any  right  or  general  liberty  to  export  to 
what  places  they  pleafed  any  fort  of  merchandizes,  tho’  notStaplc-warcs. 

But  fuch  Petitions  were  denied  in  both  thefe  Kings  reigns  ; yet  at  that 
time  there  was  a Company  of  Mcrchants-Advcnturers  licenfed  to  trade 
into  Holland,  Zetland,  Brabant,  Flanders,  and  other  parts  beyond  the  feas, 
creeled  for  the  rule  and  government  of  all  Engtifis  Merchants  trading  into 
thofe  parts  ; and  all  who  Ihould  trade  there,  enjoin’d  to  be  obedient  to  the 
rules  of  the  Company. 

Bu  t i t was  not  objected  to  thofe  Kings,  that  fome  were  1 ieenfed  , a nd  others , 
unlcfs  they  would  be  fubjeft  to  the  rules  r,f  the  Company,  were  reftrain’d. 
The  Company  was  erected  by  Letters  Patent,  5 Feb.  8 H-  IV.  and  con- 
J firm’d  by  II.  V.  1 Oct.  1 H.  V.  and  confirm’d  by  H.  VI.  6.  July,  8 H.  VI. 

1 That 
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That  the  Merchant-Adventurers  enjoyed  their  privileges,  and  permit- 
ted none  to  trade  within  their  limits,  who  fubmitted  not  10  tnc  rule  of 
the  Company,  and  who  Ihould  not  he  contributors  to  their  publick 
charges,  is  evident  from  the  Sint.  12  H.  VII,  tap.  6.  in  lifted  on  hy  Mr. 
Potlexfn-,  but  was  made  ufe  of  by  him,  only*  for  the  hiltorica!  part  of  it 
contained  in  the  petition  prefented  by  the  Merchants  to  the  Parliament 
for  their  liberty  of  trade;  which,  by  what  I have  already  Ihewcil,  could 
not  be  true  as  to  the  ftaple  wares,  unlefs  they  have  licences  from  the 
King  (which  in  all  probability  they  hai)  to  certain  places. 

And  what  is  it  they  pretend  to  in  their  Petition  ? Only  freedom  to 
repair  to,  and  trade  at  the  four  general  Marts,  which  being  annually  held 
and  proclaimed,  was  an  invitation  to  all  neighbouring  Nations  to  repair 
thither ; and  all  Englijh  Merchants,  as  well  as  othcis,  if  they  had  lain 
under  no  reftraint  from  the  Company’s  Charter,  or  other  Prohibition  of 
the  King,  might  have  repaired  thither  with  their  cloth  or  other  wares, 
not  being  ftaple  wares,  without  offence,  as  1 before  admitted. 

In  calc  there  had  been  fuel)  a right  to  a free  trade  to  all  Nations  in 
amity,  as  the  Petition  fuggefts  (for  as  yet  the  Merchants  retain  Come 
Modcity,  not  to  pretend  to  a free  trade  with  aliens,  not  in  amity,  much 
lefs  with  Infidels,  whom  the  law's  of  all  Chriftian  Countries  adjVidge  alien 
enemies) : 

'I  his  had  been  the  proper  time  for  the  Parliament  to  have  aflerted  that 
right,  and  adjudged  the  Patent  illegal,  as  Parliaments  have  frequently 
done  with  Patents  which  have  been  againft  Law  : But  the  Parliament 
knew  no  fuch  right,  and  therefore  by  the  enacting  ciaufc,  allowance  is 
given  to  the  Charter  ; only  their  immoderate  demands  of  admittance-fines 
arc  reftraiued,  and  the  line  limited  to  10  Marks.  And  accordingly  in 
their  Charter  afterwards  renewed  by  H.  VII.  they  are  obliged  to  take 
no  more  of  any  porfon  admitted  into  their  Company  than  10  marks. 

Pb.  id  Mv ft  26  Feb.  1 bf  2 P.  U?  M.  erected  a Corporation  of  Mer- 
chants-Adventurers  to  Rnjfta,  and  Parts  adjacent,  with  licence  to  trade, 
and  prohibition  to  others,  upon  pain  of  forfeiture  of  Ship  and  Goods. 

Thar  this  forfeiture  might  be  effected , the  Charter  is  confirmed  by 
Parliament,  8 Ehz. 

This  Adi  takes  notice,  that  fcvcral  perfons,  after  the  trade  was  found 
beneficial  at  the  coft  of  the  Company,  for  their  peculiar  gain,  utterly  to 
decay  the  trade  of  the  Company,  contrary  to  the  tenor  of  the  Letters 
Patent,  in  great  diforder  traded  into  thofe  parts,  to  the  great  detriment  ol 
the  commonwealth. 

Here  is  a full  dcfcription  ( mutate  nomine)  of  the  defendant  and  his  inter- 
loping companions. 

By  the  Judgment  of  the  Parliament  then,  a limited  trade,  under  the 
order  and  rule  of  a Company,  as  fettled  by  the  Crown,  was  thought  mull 
beneficial  to  the  King. 

And  thofe  that  traded  contrary  to  the  tenor  of  the  Letters  Patent,  are 
reckoned  dil’orderly  traders,  in  prejudice  of  the  commonwealth. 

So  far  was  the  Parliament  from  thinking  all  the  fubje&s  had  a right 
to  trade  there. 

After  the  taking  of  Calais , in  the  latter  end  of  Q.  Mary’s  reign,  Q. 
Elizabeth  and  the  Englijh  Merchants  were  no  doubt  in  great  llraights 
what  to  do. 

For  by  the  Stat.  a H.  VI.  all  merchandizes  of  the  Staple  were  to  be  car- 
ried to  Calais,  while  the  Staple  was  there,  which  cealed  by  the  taking  of 
Calais. 

But  by  2 II.  V.  no  merchandir.csof  the  Staple  could  be  exported  with- 
out the  King’s  licence,  till  brought  to  the  Staple. 

The  Queen  had  no  place  convenient  left  for  creating  the  Staple  at,  be- 
yond the  leas.  And  though  in  A!.  II’s  time,  when  the  Parliament  de- 
manded where  the  Staple  Ihould  be,  if  Calais  were  befieged  ? The  King’s 
anfwcr  was  ready  (viz  ) At  finis-places  in  England  it  was  loj)  at: 

Yet  now  when  Calais  was  taken,  fuch  anlwer  would  not  ferve  the  turn  ; 
but  the  placing  of  it  in  England  would  be  ufclefs  and  ineffc&ual,  and  dc- 
ftrudlive  to  the  Queen’s  revenues  in  her  cuftoms. 

For  by  fcvcral  laws  made  by  E IV.  R.  III.  < & H.  VII.  moft  foreign  ma-  | 
nu failures  were  prohibited, and  great  dilcouragcmcnts  put  upon  all  foreign 
Merchants  coming  into  England,  but  thofe  of  the  Hans  and  Stillyard. 

And  few  foreign  Merchants  would  repair  into  England  to  fetch  our 
commodities,  when  they  can  bring  little  to  barter  with  but  ready 
money. 

And  to  have  granted  to  every  Merchant  a fcvcral  licence,  as  it  would 
be  chargeable  to  the  fubjecl,  fo  it  might  prove  mifehievous  to  the  King- 
dom, the  fubjetfts  trading  fcvcral ly,  without  any  rule  or  government,  in 
foreign  parts,  upon  the  account  of  die  general  law  of  reprizals,  which 
obtains  in  all  Nations. 

Whereby  every  fubjedt  and  his  goods  arc  liable  for  the  injuries  and 
wrongs  committed  by  any  one  ; which,  in  the  more  barbarous  Countries, 
is  executed  with  treat  barbarity. 

And  therefore  ty  Elizabeth  in  the  direction  of  foreign  trade,  in  dead  of 
Staples,  for  the  rule,  order  and  government  of  Merchants,  at  cenam 
places,  followed  the  precedents  of  the  Mvrcliants-Ad venturers  and  RuJJia 
Companies,  by  trecling  Corporations  of  Merchants  for  the  rule  and  go- 
vernment of  the  foreign  trade. 

Which  Companies  us  they  are  prefumed  to  have  a better  State  to  an- 
fwcr for  injuries  done  in  foreign  Parts,  than  any  finglc  perfon  can  be 
prefumed  to  have: 

So  in  their  very  conftitution  are  more  refponfible  ro  tbc  Law  for  their 
misdemeanour,  by  Quo  IPerrantos,  whereby  they  may  lofe  their  liberty 
of  trade. 

It  is  very  doubtful  whether  licences  granted  for  trade  to  fingle  perfons, 
may  be  forfeited,  they  puffing  an  intcreft,  if  the  licence  to  go  beyond  fca, 
to  trade  or  otherwife,  be  for  a certain  time,  as  moft  licences  were.  It 
:s  held  by  the  Judges,  2 F.liz.  Dyer , 176.  in  the  Cafe  of  Mr.  Barnes  and 
the  Duchefsof  Somerfit,  that  the  licence  is  not  revocable. 

The  Queen,  in  her  reign,  erected  many  Corporations  for  foreign  trade  : 

1 ihall  mention  only  fome,  which  have  been  publiekly  taken  notice  of, 
and  received  allowance. 

17  ‘June,  2 Elios.  The  Queen,  by  Letters  Patent,  incorporated  feve- 
red Merchants  of  ExeUr,  and  gave  them  iicer.ce  to  trade  into  France  ; and 
that  no  artificer  Ihould  be  admitted  of  the  Companies. 

The  Prohibition  was  not  general  to  her  other  iubjects,  but  only  to  the 
men  of  Exe'er. 
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The  Company  enjoyed  their  liberties  all  the  Queens  reign,  and  fiou- 
riftied  under  them  till  e'Jac. 

When  by  Act  of  Parliament  the  trade  was  opened,  and  general  licence 
green  to  trade  with  Frame,  Spain r and  Portugal,  and  the  dominions  thereof. 

Whereupon  a queltion  arofc,  W hethcr  their  Charter  was  not  fet  afide  by 
the | general  words  of  s jac.  and  therefore  4 Jac.  cap.  q.  ft  js  ena,3ed 
and  declared,  Th.it  the  Jaid  general  AS  doth  not  r.or  jb.it!  aijf;l-jr,  anmb.Lse 
>r  impeach  the  {aid  Charter,  or  the  /aid  Company,  in  anj  of  their  priv./.eet  h- 
hesties  or  immunities,  grant’d  to  than  hy  the  fold  Charter ; aiij  thin?  i„  the  Lid 
gencrul  Atl  to  the  contrary  nctvj.tbj land  ng.  ” ^ 

Phis  Act  added  no  new  force  to  the  Charter,  but  cnaded  and  declared 
it  to  be  out  of  the  provifion  of  3 Jac.  for  general  licence  to  trade  into  thole 
Countries. 

Where,  by  the  Judgment  of  the  Parliament,  the  Queen's  power  to 
grant  fuch  Charters  is  admitted.  For  if  the  Patent  had  been  void  in 
Law,  before  3 Jac.  to  make  an  Act  of  Parliament  only  to  declare  it  out  of 
the  provifion  of  that  Law,  were  idle  and  illufory. 

i he  Queen’s  fubjedts,  for  their  licence  to  fifh  at  Iceland,  paid  the 
Queen  a quantity  of  fifli,  called  compolition-lifh,  by  the  Act  of  Parlia- 
ment made  5 E iz.  cap.  5. 

Whereby,  for  the  encouragement  of  the  fiffrir.g  trade,  the  purveyors 
are  proh.b.tcd  to  Uke  purveyance  of  fea-fifh  ; the  compoiition-filh,  pay- 
able by  the  Queen  s fulyeds  travelling  to  Iceland,  are  excepted.  * 3 
The  Patent  of  (he  O-ernlaml  Company  to  fi/h  there,  was  held  aood 
Rf/t,  1 pt.  fo.  5.  in  the  Cafe  ol  the  Tajiorsof  Ipfwich.  b ’ 

This  trade,  notwithftanding  the  privileges  granted  to  the  Company, 
was  a!  molt  loft.  * 

And  thereupon  25  Car.  II.’  cap.  7.  that  trade  is  opened,  not  only  to  the 
Englijh,  but  to  all  foreigners  reiiding  in  England. 

The  E.i/1- India  Company  was  eredfed  by  Queen  Elizole.b,  at  Dec. 

4 5 El, z.  and  renewed  ro  them  and  fucceflbrs,  13  May,  7 Jac.  with  pro" 
hibition  to  all  others  to  trade  there,  and  confirmed  :o  them  by  this  Kin*  ■ 

2 Apr.  13  Cat.  II.  upon  which  Patent  the  queftion  arifeih  about  a foreiun 
trade,  wnich  hath  been  enjoyed  by  the  Company  above  80  years. 

And  its  confequence  concerned  the  prerogative  of  the  Crown,  in  all 
the  Charters  for  foreign  trade  which  have  been  granted. 

Whereas  I have  fhewn,  the  moft  confiderabk-  part  of  the  foreign  trade 
hath  in  all  times  been  managed  under  Grams  from  the  Crown  in  ap 
pointing  the  Staples  for  xVlcrchants  to  repair  to,  in  iicenfing ’trade  to 
other  p.aces,  notwithlhndmg  thofe  Staples;  and  in  Iicenfing  ind  prohi- 
biting foreign  trade  in  Inch  Cafes  where  Ads  of  Parliament  had  not  made 
fpccial  provifion. 

I now  proceed  to  confider  of  Royal  Licences  by  Act  of  Parliament 
It  will  be  infinite  to  uke  notice  of  the  fcvcral  Statute,  made  relating 
to  foreign  trade.  * 

^ And  therefore  I Ihall  at  this  time  offer  fome  general  obferrations  upon 

Obferv.  1.  Upon  examining  into  the  ancient  laws  for  foreign  trade,  it 
will  be  found  that  there  are  far  more  laws  for  rellrerining  the  cxcrcife  of 
foreign  trade,  by  Lngliflimtn , than  there  are  for  opening  of  it. 

So  much,  that  for  a long  time  whilft  the  Staple  waf  in  England , they 
were  prohibited,  under  fevere  penalties,  not  to  expert  any  Maple  ware  ; 
and  when  the  Staple  was  removed  beyond  lea,  they  were  confined  to  Ca- 
lais, ami  lui'b  liberty  of  trade  to  other  places  as  the  Kings  from  time  to 
time  had  granted  to  Corporations;  and  finglc  perfons  were  frequently 
taken  off,  though  the  King's  prerogative  to  grant  them  was  never  vet 
impeached  bv  any  Stature.  1 

The  great  difeouragement  to  them  by  foreigners  firft  began  in  the 
reigns  ol  Ed.  IV.  R.  111.  and  //.  V 11.  But  in  tholb  Kings  reigns,  the 
Englijh  were  ftrictly  held  to  the  Staple,  unlefs  licenfcd  by  the  Kings. 

This  oblervaiion  is  made  out  of  the  fcvcral  laws  I have  couched  upon,  • 
and  many  others,  which  arc  in  the  Statutes  at  large  that  are  printed. 

Obferv.  2 There  was  never  yet  any  Statute  made,  that  gave  a general 
liberty  of  trade  to  Engbfhmen  to  or  with  all  Nations;  but  what  were 
made,  were  fpecial  and  particular. 

The  only  law  that  had  any  rcfemblance  to  any  fuch  purpofe,  was 
15 Ed.  III.  fomuch  infilled  on,  which  has  been  fufficieutly  already  Ihcwn 
to  import  no  fuch  thing ; and  the  fcvcral  attempts  in  Parliament  to  have 
introduced  a greater  liberty  of  trade  with  foreign  Nations,  in  amitv,  and 
the  particular  laws  that  have  been  made  for  liccnfing  fome  trades,  do  fully 
argue  that  the  law  was  never  underftood  to  intend  any  fuch  matter,  as  a 
general  licence  to  trade  every  where. 

Obferv.  3.  The  fevered  lpecial  ftatutes  that  have  been  made  for  li- 
berty of  foreign  rrade  to  particular  Countries,  or  for  particular  commo- 
dities, are  introduaive  of  a new  law,  and  not  declaratory ; and  do  plainly 
argue  the  King’s  right  before  to  prohibit  fome  of  them  in  exprefs  terms 
others  by  nccellary  implication. 

I {ball  inflance  in  lome  of  them,  the  Stat.  17  Ed.  I.  Ordinatio  pro 
Statu,  or.  Hibernia,  opens  the  trade  from  Ireland  to  England  and  Wales. 
for  the  Irifh  commodities. 

Whereby  all  Merchants  have  liberty  granted  them  to  import  their 
Merchandize  into  England,  but  .fo  that  they  give  good  fecurity,  that  they 
fhall  not  go  unto,  nor  commerce  with  our  enemies  of  Scotland,  nor  others 
of  our  enemies. 

This  law  reftrained  the  fubjea  of  no  liberty  he  had  before;  and  there- 
fore, if  the  Merchant  had  before  fuch  general  liberty  or  right  to  import 
thofe  commodities,  his  right  of  trading  would  have  excufed  his  giving 
any  fccunty ; which  is  not  impofed  by  law,  otherwife  than  as  a prece- 
dent condition  to  a right  conferred  by  the  Statute. 

This  law  opened  the  trade  from  Ireland  to  England,  as  well  to  foreign- 
ers as  Englijbmtn  ; but  it  extended  only  to  Irfn  commodities  : for  the  ex- 
porting of  Englijh  commodities  into  Ireland,  continued  to  be  managed 
under  the  King’s  licences  till  Edward  III. 

And  if  any  did  to  the  contrary,  he  was  fubjedl  to  fine  and  ranfom  for 
his  contempt,  as  appeared  by  34  Ed.  III.  cap.  r 7.  whereby  the  trade  is 
opened  tor  Englijh  and  other  commodities  into  Ireland. 

By  that  law  it  is  accorded.  That  all  Merchants,  as  well  aliens  as  de- 
nizens, may  come  into  Ireland  with  their  merchandize,  and  from  ihenae 
freely  to  return  without  fine  or  ranfom. 

This  law  extended  not  to  the  Englijh  Merchants,  but  only  to  the  alien* 
and  denizens. 

Zzz  Ia 
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In  the  next  Chapter,  cap.  18.  the  Englijh  are  provided  for,  who  had  not 
fo  large  a liberty  granted  them  as  the  aliens  and  denizens  bad  The 
18  chop,  provides,  Thai  the  People  ef  England  who  hove  heritage  and  poJJ'tf- 
Jions  in  Ireland,  may  bring  their  corn,  heaps. , and  victuals,  t:  tee  /aid  land  ef 
Ireland,  add  from  thence  to  re-carry  their  goods  and  merchandizes  into  Eng- 
land freely,  without  impeachment. 

The  liberty  of  exporting  into  Ireland,  granted  to  the  Englijh,  is  retrain- 
ed both  to  fuch  Englijh  only  who  had  lands  in  Ireland , as  alfo  in  the  forts 
of  the  commodities,  viz.  corn,  beads,  and  vitduals  only. 

But  the  liberty  to  export  from  Ireland  is  larger,  extending  to  all  com- 
modities, according  to  the  latitude  of  Ordinatio  Hibernia r,  which  took  in 
all  Irifn  commodities. 

38  E.  III.  cap.  11.  The  Kingwillsof  his  grace  and  fu  Iterance,  That  all 
Merchants -denizens,  that  be  not  artificers , JhaU  pafs  into  Gafcoign  to  fetch 
wines  -,  and  that  the  Gafcoigners,  and  other  aliens , may  import ; aiwa\s  fetued 
to  the  King,  that  it  may  be  lawful  to  him,  whenfotver  it  is  advifed  by  >ds 
Council,  to  ordain  ef  this  At  tide,  as  btjl  fisall  Jetm  to  him  for  the  profit  ef  him 
and  his  Commons. 

This  is  expreflcd  to  be  an  Act  of  Grace,  and  contains  a faving  of  the 
King’s  ancient  prerogative,  18  H.  VI.  cap.  3.  which  I before  mentioned  : 
for  liberty  of  exportation  of  butter  and  checfc,  exprefly  faves  the  King’s 
righr,  provided  the  King  may  redrain  the  fame  when  it  lhall  pleafe  him. 

To  pafs  by  many  ancient  Statutes  of  like  nature,  the  A£t  of  tonnage  and 
poundage,  12  C.  II.  which  gives  liberty  of  exporting  divers  commodities, 
which  the  Kings  of  England  might  in  all  times  prohibit,  as  to  gun- 
powder, arms  and  ammunition,  exprefly  faves  the  King's  right,  to  pro- 
hibit by  Piodamation. 

3 J.  cap.  6.  which  is  the  larged  licence  for  foreign  trade  that  was  ever 
given  to  any  Englifhmen  in  Parliament,  by  opening  of  the  trade  to  Spain, 
Portugal,  and  France,  and  the  dominions  thereof,  fully  proves  Che  King's 
prerogative  in  this  matter,  both  in  the  title  and  body  of  the  A£t. 

The  titled  1 he  Adi  is,  An  Adi  to  enable  all  his  Majejly's  Isv.ng  Subjells  of 
England  and  Wales,  to  trade  freely  into  the  dominions  of  Spain,  l’ouugai, 
and  France. 

A very  improper  Title,  if  fo  be  the  King’s  fubjeiSts  were  before  enabled 
to  do  it,  and  had  a right  to  do  it  by  the  Common  Law,  as  is  pretended  ; 
and  would  not  be  redrained  from  it  by  the  King. 

And  no  doubt  can  be  made,  if  fuch  right  had  been,  but  the  Parliament 
would  have  feen  it,  being  very  inquifitive  at  this  time  into  all  the  fubjedts 
rights,  and  very  jealohs  Ted  any  of  the  ancient  rights  of  Englijhmtn  lhould 
be  invaded  by  K.  James  coming  from  another  Nation,  and  would  not  have 
complimented  the  King  with  the  title  of  an  enabling  law. 

The  rcafons  from  the  body  of  the  A&  are  llrong  •,  the  reafons  offered 
for  fuch  general  liberty  arc  only  politick,  none  drawn  from  the  right  or 
any  ancient  ufage  the  Englijh  coulJ  pretend  to. 

The  Adi  in  its  recital  admits,  That  by  the  Letters  Patent  for  incorporat- 
ing the  Company  to  trade  into  Spain  and  Portugal,  Lis  Majjly's  other  fub- 
jecls  were  dj'abled  and  debarred  from  the  free  enlargement  of  common  trajfick 
into  theft  dominions. 

Which  were  not  true,  if  the  other  fubjedts  had  before  a right  to  trade 
there,  but  the  patent  would  have  teen  void  againd  them. 

3.  There  arc  no  declarative  words  of  any  former  right,  but  only  of 
enacting,  and  provifional  fora  future  liberty,  viz. 

That  it  JhaU,  and  may  be  lawful  from  henceforth. 

4.  The  Acl.  in  exprefs  words,  provides  only  againd  the  mifehief  and 
inconveniencies  which  may  grow  or  redound  upon  the  Patent,  and  to  re- 
drefs  any  injury  done  by  the  Patent. 

5.  The  liberty  granted,  is  redrzined  to  be  in  fuch  fort,  and  in  as  free 
a manner,  as  was  at  any  time  accuftnmcd  ftnee  the  beginning  of  the  King’s 
reign,  and  before  the  late  Charter  of  Incorporation. 

Whereby  it  appears,  that  the  ufage  to  trade  freely  into  thefe  Countries 
without  licences,  was  but  from  the  entrance  of  K.  James-, 

The  Statute  referring  to  no  other  free  ufage  : And  therefore  this  Adi 
did  not  over-reach  any  Charter  granted  by  Queen  Elizabeth , as  was  after- 
wards declared  in  the  next  Parliaments,  4 J.  cap.  9.  in  the  cafe  of  the  Char- 
ter to  the  Merchants  of  Exeter , for  the  French  trade  granted  2 Eliz.  which 
I before  mentioned. 

Obferv. 4.  That  all  Adis  of  Parliament  which  grant  licence  of  trade,  do 
fuppole  the  other  foundation  of  foreign  trade  to  have  continuance,  viz. 
according  to  leagues  with  foreign  Princes. 

For  no  Adi  of  Parliament  ever  gave  licence  to  trade  with  aliens  not  in 
amity;  and  if  the  leave  be  determined,  the  liberty  is  fufpended,  tho’  grant  • 
ed  by  Parliament,  till  the  leave  5e  renewed. 

Obferv.  5.  The  laft  thing  I (hall  obferve  upon  the  laws  that  give  licence 
of  trade,  is,  chat  where  liberty  of  trade  is  given  by  Ad  of  Parliament,  with  - 
out  any  refervation  to  the  King  of  his  ancient  right,  the  King  in  fuch 
cafe  hath  fo  bound  up  himfclf,  chat  he  cannot  generally  prohibit  or 
reflrain  that  trade  wherein  he  hath  granted  his  fubjecls  anintcreft  by  a 
law. 

For  a general  prohibition  or  reftraint  would  amount  to  a repeal  of  a 
law,  which  the  King  cannot  do  without  an  Adi  of  Parliament. 

The  law  will  be  the  fame  here  as  in  the  cafes  where  Adis  of  Parlia- 
ment do  generally  prohibit,  where  general  licences  would  be  void,  becaufe 
they  tend  to  repeal  a law. 

Upon  this  ground  the  licence  in  Darcy’s  cafe,  for  that  part  which  con- 
cerned the  importation  of  foreign  cards,  was  judged  void  in  law,  becaufe 
too  general,  not  limited  to  any  certainty. 

But  the  King  may  in  particular,  and  certainly,  difpeufc  and  licenfe 
againd  prohibiting  Statutes. 

And  fo  he  may  in  particular  redrain  the  perfons  of  his  fubjedls  from 
going  beyond  the  leas,  notwithdanding  any  of  the  laws  which  give  licence 
of  trade  : 

But  cannot  grant  a redraint  or  prohibition  generally,  where  Acls  of 
Parliament  have  given  a general  licence,  unlel's  it  be  in  fpecia!  cafes  ; and 
for  a time,  where  the  intered  of  the  Publick  requires  it ; as  of  the  plague, 
and  furnilhing  out  of  the  King’s  Navies,  in  time  of  war  with  any  Prince. 
And  therefore  I (hall  admit,  that  if  any  publick  law  can  be  produced, 
which  gives  liberty  of  trade  for  all  the  King’s  fubjedls,  to  the  Judges,  that 
this  Patent  will  be  void,  as  a reftraint  of  that  liberty  againft  law. 

Upop  this  ground  th e Canary  Patent  was  held  void,  becaufe  againft  the 
exprefs  libei  ty  granted  by  3 jjc.  and  therein  faved  -,  or  of  the  Common 


Law  Monopoly,  by  retraining  the  right  cf  others  againd  an  cxprefiiaw, 
for  the  benefit  of  a few. 

Upon  the  fame  reafon,  the  Granto f-Ph.  and  Mary,  that  all  fweet  wines 
lhould  he  landed  at  Southampton,  was  againft  lex  era  1 exprefs  Statutes,  and 
the  rights  of  feveral  free  ports,  before  granted  by  the  Crown  to  the  City  of 
London,  and  others,  as  ty  Ed.  111.  cap.  Is.  wherrby  Merchants-ftnmgers 
bad  liberty  granted  to  bring  their  wines  to  what  Ports  they  plcafod ; and 
43  Ed.  Hi.  whereby  the  Englijh,  Irijh , and  II  rijb,  had  liberty  granted  to 
fetch  their  wines  and  bring  them  to  any  parts  of  England,  Ireland,  end  [Valet. 

And  therefore  was  repealed  in  Parliament  of  5 Elia.  Rolls  2.  Rep.  112. 
whereby  it  appears,  that  the  Parliament  in  die  Queen’s  time,  were  vigi- 
lant enough  to  take  notice  of  Patents  againft  law. 

The  like  in  tile  cafe  of  John  Peachy , for  the  folc  felling  of  fweet  wines 
by  retail,  50  Ed.  III.  the  Parliament  fet  it  afhlc,  as  again ll  law  : Upon 
that  Grant  an  Inhibition  under  the  Great  Seal,  1 fined,  piohibiting  all  the 
Citizens  of  London  to  fell  fweet  wines  in  London.  The  Inhibition  was  re- 
voked, 50  Ed.  111.  No.  13.  and  Peachy  punifhed  for  extortion,  by  colour 
of  the  Grant,  50  Ed.  III.  N.  33. 

This  Grant  was  not  only  agamft  many  exprefs  Statutes,  fume  whereof 
have  been  cited  in  the  arguments  in  this  Cafe,  which  gave  the  Merchant- 
Importers  liberty  to  fell  their  wines  and  Merchandize  to  whom  they 
pleafed  ; and  many  exprefs  Grants  to  the  Citizens  of  London , fotnewhereof 
were  confirmed  in  Parliament ; but  was  againft  the  rules  of  the  Common 
Law,  being  a reftraint  and  monopoly  of  an  inland  trade,  as  foiling  of 
wines  in  London  and  other  parts  of  lingland , undoubtedly  then  was. 

For  when  foreign  merchandizes  are  brought  hither  lo  trade  or  traffick 
with,  they  fall  under  the  rules  and  government  of  the  Common  Law,  and 
the  retailing  of  them  here  becomes  an  inland  trade. 

In  Lombard,  4 1,  Ed.  III.  lib.  ojj'.  fol.  276.  PI.  38.  it  was  ruled,  That 
when  foreign  merchandizes  arc  brought  in,  a conspiracy  to  inh-nce  their 
prices  is  punifitablc. 

At  Common  Law  in  like  manner,  asadefign  by  falfu  rumours,  or  other- 
wife  to  debafe  the  prices  of  our  inland  commodities. 

The  reafons  of  thefe  cafes,  which  were  the  principal  pillars  to  fupport 
the  arguments  of  the  other  fide,  prove  nothing  to  our  cafe,  till  they  can 
produce  fomc  clearer  Statute  than  15  Ed.  111.  for  giviug  liberty  of  trade 
to  the  Eafi- Indies. 

Hiving  confidercd  of  foreign  trade  with  aliens  in  amity,  and  how  it  hath 
been  managed  in  all  times,  1 proceed  in  the  laft  place  to  coufider  what 
the  law  determines  of  trade  and  commerce  with  alien  enemies,  and  confe- 
quently  with  infidels.  Here  the  confideration  is  tar  different  from  what 
it  was  in  the  former ; in  that,  the  Common  Law  was  filcm,  until  an  ex- 
press Prohibition  by  the  King. 

But  here  the  Common  Law  is  a Prohibition  of  it  lei  f,  and  is  at  open 
war  with  alien  enemies. 

Whether  the  commerce  with  alien  encm  es  without  licence,  be  within 
the  extent  of  aiding  3nd  comforting  the  King's  enemies  beyond  tin.  feas, 
within  25  Ed.  HI.  I fhall  not  at  this  time  argue.  But  it  may  be  worth 
while  for  the  interlopers  who  traiflek  into  foreign  Nations,  not  in  amity 
with  the  King  of  England,  without  licence,  wc'.l  to  confider  that  point* 
but  before  the  Statute  at  Common  Law,  it  was  criminal. 

Pafc.  13  Ed.  II.  Rot.  13.  B.  Rs.  in  the  Treafury,  In  an  information 
againft  three  perfons  for  trading  into  Scotland,  then  in  enmity  with  the 
King  of  England-,  the  Defendants  pleaded  a licence  from  (its, 'lodes  Trenge , 
in  the  Marches  of  Scotland ; which  was  held  nought,  non:  could  home 
but  the  King:  thereupon  they  obtained  and  pleuuid  ttic  King’s  paidon. 
Rolls  Prerogative,  tit.  Censer  rejfo.  173.  Pi.  3. 

I need  not  labour  to  dear  a point  which  was  not  oppofed  by  the  defen- 
dant’s Counfei,  but  their  endeavour  was  to  exempt  Infidels  from  being  ene- 
mies; wherein  they  have  a difficult  talk,  in  towing  againft  the  ftrcain  of 
the  laws  of  all  Chriftian  Countries. 

In  the  great  Inftance  of  tnc  Jews,  who  have  been  expelled,  and  their 
eftates  feized,  as  of  enemies  aluioft  in  every  Chriftian  Country  ; 

They  call  for  authorities,  but  offer  none  themfelvcs  ; not  fo  much  as 
the  opinion  of  any  one  learned  man,  to  give  countenance  to  the  leaft  amity 
between  the  Er.glijh  laws  and  Infidels.  1 will  not  diftruft  the  memory  of 
the  Court  to  repeat  the  authorities  which  have  been  produced  to  anerc 
the  enmity  between  Infidels  and  the  laws  of  this  Realm  ; which  arc  more 
than  fufficient,  after  fucb  folemn  proceedings  againft  the  Jews  in  Edward 
the  Id’s  Reign. 

All  which  nave  received  a very  fhort  anfwer,  That  thefe  Records  are 
obfeure. 

That  time  hath  hid  the  Law  from  us.  fo  that  we  cannot  diftinguilh 
whether  they  were  A&s  of  Law,  or  Ads  of  Violence. 

And  that  the  reafon  why  Princes  were  induced  to  ufc  them  fc,  might 
be,  is  becaufe  they  are  under  no  government  to  vindicate  them. 

But  why  the  Records  fiiould  be  fo  darkened,  ami  the  Proceedings,  in  fo 
eminent  a cafe  as  that  of  the  Jaws,  lo  obfeure,  fmee  Edward  I . mure  than 
the  Common  Law,  in  the  divilion  of  the  right  and  properties  of  others,  I 
could  not  hear  any  good  reafon  given. 

For  I take  it,  the  principles  of  law  upon  which  the  Jews  were  proceeded 
againft,  are  as  clearly  laid  down  in  our  Law-Books,  as  any  point  of  Law 
we  have. 

For  the  cafe  of  the  Jews  flood  thus:  They  came  over  as  Mcrchant- 
ftraneers,  of  feveral  Countries  in  amity,  both  bv  Ip.'cid  licences  of  leve- 
ral  Kings,  and  under  the  general  fafc-conducl  of  Alag.  Chart,  whereby 
they  were  under  the  King’s  protection,  2nd  enabled  to  contrail  and  fue, 
as  any  other  Merchant- ftrangers  under  fafc-condudl ; which  the  King 
might  grant,  as  I have  {hewn,  to  an  alien  enemy.  While  here,  many  of 
them  were  indenized,  others  born  here,  and  had  great  poileffions  of 
lands,  as  well  as  leafes  and  perfona!  eftates. 

Then  they  are  banilhed  by  the  King,  by  Proclamation,  as  well  thofe 
that  were  never  indemnified  upon  the  account  of  tbeir  religion,  as  infidels 
and  enemies  to  the  Chriftian  Religion. 

To  whom  then  will  their  lands,  leafes  for  years,  credits,  and  fuch  per- 
fonal  eftates  as  they  had  not  liberty  *0  carry  out,  belong? 

The  Law  adjudged  it  all  to  the  King.  And  the  coniroverfies  that  arofe 
ahout  their  eftates,  did  not  fall  out  between  the  King  and  the  defence  lets 
Jews,  (as  the  Defendant’s  Counft-1  terms  them)  for  they  wers-gone;  but 

Ithe  King  and  feveral  Doilors  of  the  Jews,  who  well  knew  the  Law,  and 
were  able  to  defend  their  right.  To 
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Attorney  -,  who  did  it  accordingly.  Jjfrnverv  of  the  J ton  fefe-conduct,  was  as  much  under  the  protection  of  the  Lot.,  as  any  Alien 

And  all  this  was  alter  a Proclamation  iffiico  for  difeovery  / whatfoever-  and  no  ui:>j-dl  could  fuze  or  mol  dl  his  pet  (on  cr  goods. 

J-krc  ...  , .L.  a h.  hr  rhr  (Tin..  Wt  the  Alien  rne- 


■ this  concealment  and  tr-fpafs,  the  Archbifhnp  was 


my  whatfoever;  and  no  tubi'Ct  couia  naze  or  moicu  ms  perron  or 
And  the  determining  the  Ufe-conducl  by  the  King*  left  the  Alien  ?ne- 
y iu  the  lame  condition  as  other  Alien  enemies,  after  war  procI-iT-cd* 


. , • n i i l - in  his  dam  ace  os  my  m the  lame  condition  as  ossrer  .’Mien  enemies,  ..mi  jhw 

King,  before  the  Council  mParlumen.,  and 1«U  dam  g w£0  were  here  before  under  the  genera!  fafe- conduct  of  the  Laws. 

1000  /.  To  which  the  Arcl.biihop  appeared  and  pleaded,  and  to  avoir.  ful.jeih  ha<F  no  liberty  to  feize  either  the  perfons  or 

Trial  by  aCountry  Jury,  at  ri>,-  K«o»l  meat, oat,  ho  was  pot  upon  *«  g.  but  that  powor  was  rtfm-ud  by  Law  £*dlr  to 

allegiance  to  tell  tnc  truth.  . f-ne  g--  . 

Whereupon  he  confelVd  the  Information,  and  Judgment  w g • Which*,  befides  the  authorities  I have  produced,  cxprcfly  appears  by 
againft  him,  and  the  taxing  the  ft nc  referred  to  the  King.  -.  jpj0,n0  chart  j,  chap.  30.  which  provides,  that  if  the  Mcrchant-iirangcrs 

The  rcaluns  of  the  Judgment  fully  declare  what tbc  VwUain-  he  of  a land  which  makes  a war  againft  us,  and  be  found  in  our  Realm  at 

idem  Epifcopns  bene  eognaful qu:d fojl  exwum  Judeerum erpra  • / the  beginning  of  the  war,  they  lhall  be  attached,  without  harm  of  body 

lillexit , quod  petunia  prmdt£!a  Jdn  m regne  debebatur,  c?  poj  ■ poods  untl  it  be  known  to  us  or  our  Chicf-Juftice  how  our  Mer- 

M*  r*  >•“  f"nK!'  ? '**7 chants  hi  inmu-cJ  .ho. 

queemnque,  spji  Domini  kegi  rematferant,  w catena  Jua  J wherein  he  So  that  thedifpof.il  of  their  p.rfonsand  goods  was  wholly  in  the  King, 


allegiance  to  tell  the  truth.  , 

Whereupon  lie  confelVd  the  Information,  and  Judgment  was  giv 


omni,  qua:  jua  fueruut,  & in  regno  "manhunt,  tarn  *IW  chants  be  intrea-ed  there. 

qutecunque,  ipji  Domino  kegi  rwwwrrew,  ^ cate. la  jua  J - . t|wl  thedifpofal  of  their  p.rfonsand  goods  was  wholly  in  the  King, 

That  he  oil  not  only  conceal,  but  contrary  to  his  iai  , _ - Anfj  the  hberiv  the  (ubjecH  had  to  intermeddle  with  foreign  enemies,  cx- 

was  bound  to  the  King,  perfuaJed  the  Prior  and  Convent,  to  \ e tcnijcj  oniv  to‘  fuch  who  came  here  after  a war  proclaimed, 

their  fouls,  to  pay.  Pa.  Pari.  173.  ~ ■_  Bv  all  which,  ibe  King's  title  to  the  lands,  debts  and  prrfonal  eftares 

The  Archbiihop  did  not  doubt  ol  the  Law,  tho  the  Defendant  s C - ^ ^ je  attcr  th;  King  had  determined  their  fafc-eonduQ,  by  b.inilh- 
fel  do  ; but  a recourfc  to  Confcicnce  againft  Law,  111  deceit  ot<Iie  King,  thJm  out  ot-  t;,e  Realm  as  Infidel  .,  evi  Jently  appears  •,  and  thofe  dark 
againft  his  faith  and  allegiance.  . Records  refund  in  fome  mcafure  from  their  oblcurity,  by  the  conftant 

This  1 hope  will  be  allowed  to  be  a Judgment,  and  a J advent  that  ^ ofthc  Commoa  Uvft  prad.  led  ever  f.nce, 
declares  the  Law  as  plainly  as  ever  Judgment  did,  and  of  a higher  natur  B(J|  Jot^  not  t|1=  making  leagues  with,  and  fending  of  AmbafTiJors  to 


than  anv  Judgment  in  iVtJlmtnfltr-liall.  .,  , fome  Infidel  Countries,  argue  tlyit  Infidels  are  not  Alien  enemies  ■ No, 

In  the  lame  year  fevcral  mean  Lords  petition  the  King  in  Councd  for  ^5. 
the  arrearages,  in  rent  and  Cervices,  of  the  lands  the  jews  held  o c * j ^ut  the  practice  of  the  Kings  of  England,  and  other  Cl-rifti  in  Princes, 
before  their  banilhment. 


held  of  them  j^t  praS:ice  0f  the  Kings  of  England , and  other  Ghriftian  Princes, 
. r pau|t  fully  argues  the  contrary  ; for  the  making  fuch  treaties  in  order  to 


oeioic  wicn  ujiumiuvu..  ......  luiltf  argues  cue  contrary;  tot  m.  ui»uii;  ‘“v.n  ...  ..... 

The  Conncil  anfwcrcd.  That  for  tne  time ynwncld  itjtt  Was.th. ir  trade,  proves  that  110  trade  could  be  managed  with  them,  before  thu 

„«  to  collctt  them  s for  fo  loog  a,  the  King  held  them  be  would  pay  , ’ ' ndutlra. 

them  ; lor  the  ume  they  were  in  any  Grantees  hands,  they  iliould  Have  _vj-y  |_ord  Coke  (who  was  of  opinion  that  an  Infidel  is  ftrpnam  irr.uus) 
rccourie  to  his  Grautc  s.  Pla.  Pail.  Jidry,  fal.  iz 9.  . yet- agrees  with. other  learned  men,  that  a league  of  peace,  ( wricb  is  tmly 

Here  the  King’s  title  to  the  real  and  perfonal  eftates  ol  the  Jewi  in  ^ ce^tjon  0p  ;lj]  hoftility)  and  a league  of  commerce  (which  amounts  u 
England , is  alTertcd  by  Judgment  of  the  higheft  Court  of  Judicature  in  nornor(.  tban  a reciprocal  and  wenc.-al  fafc-condtiil  to  each  other’s  nibjects) 
England.  . n „„,;na  ,v.  may  be  made  with  an  Infidel  Prince,  4 Injl.  fil.  155. 

the  principles  of  Law,  upon  which  the  Judgmen.  pair  agamic  tne  But  he  is  aWcdr  perpetuus  inimicui,  from  the  practice  of  the  Kings  oi  Eng. 


England , is  aliened  by  Judgment  of  the  higheit  k,ourt  ot  j uaicature  1 n0 more  than  a reciprocal  and  oent.--.il  fafc-condtiil  to  each  other’s  fufajects) 
England.  „ may  be  made  with  an  Infidel  Prince,  4 hjl.  fil.  155. 

i hc  principles  of  Law,  upon  which  the  Judgmen.  pair  againu  tne  But  lie  is  caUcd’pcrfrlir/ir  inimicui,  from  the  pnuilice  of  the  Kings  of  Erg- 
Jews,  arc  frequently  laid  down  in  our  Book.  /aW,  and  other  Kings  and  Princes,  not  to  make  any  league,  of  fr  endib.p 

If  an  Alien  Amy  or  Enemy  purchafe  lands,  the  King  lhall  have  them,  | or  alliance  with  Inhdel  J’rincesj  whether  reftoftned  Irom  making  fuch 

and  may  feize  them  at  any  time  ; and  tho’  the  Alien  died  feizeu  upon  ]ea„ue,  by  the  Municip;il  Laws  of  the  Jevcral  Chriftian  Countries,  or  the 
f'XKrm  f L.nJ  f hr  Iv  inn  flw.ll  have  them,  and  not  the  Lord,  byfcfdnat.  o „r  ig  me  m.rnnl,-  I.,  .(..rrm.inr 


Office  found,  the  King  (hall  have  them,  and  not  the  Lord,  by  Efch-.at. 

This  my  Lord  Cih  reports  to  have  been  refolv’d  by  all  the  Judges, 
Pafcb.  29  E in  Sir  Jama  Croft's  cafe,  1 Injl.  fol.  2. 


■>eneral  Rights  of  Chriftianity.  is  not  to  my  pufpofe  to deteninne. 

° But  cither  a ccflalion  of  opur  hoftility,  or  a general  fafc-cunduef,  by  a 
treatv  of  commerce,  binds  up  tin:  fubjedts  hands  from  intermeddling  with 


There  it  was  alfo  held  indeed,  that  if  a Denizen  died  Adzed  without  ^ Q*r  fons  of  Infidel?. 
heir,  the  Lord,  by  Efcheat  fhould  have  the  land,  and  not  the  king  ; but  ^n(j  therefore  the  Atl  of  Navigation,  that  mentions  the  goods  of  the 

that  is  in  cafe  of  a compleatcd  Denization,  where  the  iiTue  of  the  Denizen  Qnv„nn  Country,  makes  nothing  to  the  Cafe. 

is  capable  of  inheriting.  But  in  cafe  of  Jra/s  or  Infidels,  the  Denization  j,’or  by  the  treaty  of  commerce  with  t!;e  Oltar.an  Empire,  they  might 

was  void,-  being  made  to  them  as  ftrangers,  without  taking  notice  ot  their  j,c  brought  in,  and  by  his  fubjedts  before,  under  a general  fafe-conducL 
enmity  to  the  Chriftian  Religion;  and  to  the  King  deceiv’d  in  the  Qur  as  to  the  Mogul  and  other  Indian  Princes,  there  is  no  league  of  peaoi 
Grant.  . or  commerce  between  them  and  the  Kings  of  England. 

And  an  Infi  'el,  though  born  in  England,  is  not  inheritable  to  the  Laws  Which  makes  the  calc  of  the  Eojl-India  Company  ftrongcr  yet,  than 
of  the  land  ; if  he  lhould,  the  land  might  toon  be  over-run  with  Jews  and  th(lt  of  t|ic  7 'uriy  Company. 

Infidels,  and  no  rcdrcfs  to  be  had  : fo  that  neither  denization  nor  birth  Though  i conceive,  that  upon  thefc  principles  I have  laid  down  Law 
did  aitert  he  ftateof  the  Jctvi  as  to  Inheritances  within  England,  hut  they  ftrong  enough. 

remain’d  Aliens  under  lafe-conduift  only.  And  herein  the  cafe  of  the  Ea/I  India  Company  is  particular,  for  the 

If  an  Alien  Enemy  had  a lcafe  of  lands,  or  of  a houfe  for  habitation,  king  hath  made  no  league  for  them. 


the  King  Ihould  have  it,  within  the  lame  refolution  in  Sir  James  Croft's 
cafe,  and  not  any  fubjeft  that  fiiould  enter  upon  him. 


King  hath  made  no  league  for  them. 

But  by  the  Letters  Patent,  hath  given  them  fpecial  power  to  make  war  01* 
peace  with  any  Infidel  Princelfor  the  benefit  and  better  advantage  of  their 


Nay  if  an  Alien  Friend,  who  fliould  take  a houfe  for  habitation,  trade, 
jbould  die,  or  leave  the  lands,  the  King  (hould  have  the  lcafe.  So  that  all  other  fubje.51s  are  merely  precarious,  and  have  no  pretence  of 

But  then,  how  ftands  the  Law  for  the  goods  of  an  Alien  Enemy  with-  taking  any  advantage  of  any  peace  made  by  the  Company, 
out  the  Realm  ? So  as  to  them,  the  Indians  remain  to  all  purpofes  Alien  Enemies. 

Mr.  Pollexfttt , to  argue  Infidels  to  be  no  Alien  enemies,  urged  from  Having  now  fliewn,  that  all  foreign  trade  depends  upon,  end  hath 
the  mifehief  that  might  enfue,  that  then  every  man  might  feize  che  perfons  been  managed  by  leagues  and  royal  licences,  cither  by  Letters  Patent,  or 
or  eftates  of  Jews  and  Infidels ; becaufc  by  Law  every  perfbn  might  feize  fpecial  Acts  of  Parliament ; and 

the  perfons  and  goods  of  Alien  enemies  : and  for  that,  cited  the  authority  That  the  King  may  prohibit  generally,  where  no  A cl  of  Parliament 
of  7 E.  IV.  fd.  13.  C*.  2 H.  VII.  fol.  15.  l>  which  are  but  the  fame  cafe,  hath  intervened  to  the  contrary  ; and  the  Common  Law  prohibits  trade 
tire  authority  of  7 E.  I V.  being  only  mention’d  incourfc;  argument  in  the  with  Infidels,  and  no  Act  of  Parliament  has  provided  for  it. 

Book  of  //.  VII.  The  authority  of  7E.IV.  is  good  Law,  hut  mifapplit-d.  That  that  trade  cannot  be  managed  but  bv  the  King’s  licence,  in  fome 
in  not  obferving  tire  difference  between  the  times  of  the  enemy's,  or  his  fuch  manner  as  is  directed  bv  thefc  Letters  Patent  to  the  Company, 
goods  coming  into  the  Realm.  That  the  smfwers  to  all  the  authorities  and  arguments  made  ui'e  of  by 

After  open  War  proclaim'd,  whereby  all  the  fubje&s  have  notice  whom  the  Defendant’s  Counfel,  which  I have  not  anlwer’d,  lie  open  for  the 
the  King  hath  declared  his  enemies,  and  againft  whom  they  arc  to  join  authority  of  the  Taylors  of  Ipfwich  cafe ; and  the  fcveral  other  authori- 
in  defence  of  thcmfelves  and  the  Kingdom  ; if  the  perfons  or  goods  of  ties  of  mechanick  trades,  and  of  inland  merchandize,  to  which  the  fub- 
fuch  enemies  come  into  the  Kingdom,  any  fubjeS  may  feize  them,  and  jc«9s  have  a right  by  Common  Law,  make  nothing  againft  our  cafe  of 
gain  a property  in  the  goods,  as  a prize  taken  in  open  War,  according  to  foreign  trade,  and  to  an  Infidel  country,  to  which  1 have  argued  the 
the  authority  of  7 E.  IV.  And  indeed  the  Laws  of  all  Nations ; and  that  fubjccts  have  no  right,  but  were  prohibited. 

not  onlv  of  enemies  goods,  but  of  Englijhmens  goods  taken  by  the  enemies;  The  opinion  of  the  Taylors  in  Ipfwioh  cafe,  that  a Patent  to  hinder  * 
(whereby  the  property  was  left)  and  brought  hither  by  the  lame  authority  trade  3t  tea  is  void  ; that  generally  to  hinder  all  trade  at  lea,  is  no  doubt 
0f  7 E.lV.  good  Law:  bccaufe  many  licences  then  in  being,  and  feveral  Acts  of 

Which  plainly  thews  the  meaning  of  the  Book,  to  be  of  goods  taken  in  Parliament  in  many  cafes  had  granted  liberty  of  trade, 
open  War;  whereby  the  property  of  the  goods  lefts  in  tire  Captor  as  But  in  the  fame  cafe  the  reftraining  of  trade  to  a particular  country, 
lawful  prize.  for  which  no  Act  of  Parliament  had  made  provifian,  is  allow’d  of  iu  the 

But  when  the  perfons  or  goods  of  Aliens  arc  in,  or  come  into  England  cafe  of  the  Greenland  Patent, 
under  fafe-coruiud ; and  the  fafe-conduCt  be  not  determin'd  by  the  King,  There  was  no  authority  produced,  and  I believe  cannot  be,  that  gives 
either  by  Proclamation  of  open  War,  or  orherwife,  no  fubjedt  can  feize  tire  Icaft  countenance  for  liberty  of  trade  with  Infidels,  or  to  impeach  the 
the  perfon  or  goods  of  fuch  Alien  enemies.  _ King's  prerogative  of  prohibiting  trade  to  foreign  countries,  whereto 

Upon  this  difference  the  Law  was  fettled,  36  H.  VIII.  by  the  Judges,  licence  for  trade  had  not  been  granted  by  the  King’s  Letters  Patent,  or  by 
Era.  Propers 38.  in  the  abridgment  of  the  calc,  j E.  IV.  Acts  of  Parliament. 

That  where  a Frenchman  inhabited  in  England,  and  a War  was  afterwards  The  arguments  drawn  from  the  reafon  of  tbe  Common  Law  were  two  : 

proclaimed,  no  fubjeck  could  feize  his  goods,  bccaufe  they  were  here  before.  ! Firft,  From  che  liberty  the  fubjeef  had  to  go  and  trade  into  all  foreign 

But  if  Ire-  came  after  the  War,  any  man  may  feize  his  perfon  and  goods,  1 parts,  for  which  were  cued  Fitzherler!  and  Dyer. 
and  (hall  have  a property  in  them,  and  in  fuch  cafe  the  King  (liSl  not  That  liberty,  and  thofe  authorities,  I have  already  examined,  and 
have  them.  (hewed  that  the  fubjeci  had  no  liberty,  but  was  prohibited  by  the  Common  ' 

And  fo  was  it  put  in  pra&ice,  faith  the  Book,  ’tween  the  Er.gUJb  and  l Law  to  trade  with  Infidel  countries, 
the  Scots.  And 
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n amity,  was  but  a bare  pcr- 


AniJ  the  liberty  to  trade  with  foreigners 
n\flion,  till  the  King  prohibited. 

Secondly,  The  other  ground  infixed  on  was.  that  all  ingroffing  of  rrer-  . 
chandize*  was  unlawful  at  Common  Law:  and  therefore  a Patent  leading 
to  authorize  an  unlawful  ingrofiing  is  void,  as  a Monopoly  at  Common 
Law,  and  declared  fo  by  2 1 Jac. 

Here  1 will  join  iffuc  with  Mr.  Po'/txfen,  and  do  3dmit,  that  if  it  be  an 
unlawful  ingrofiing,  whether  by  the  Common  Law,  or  any  Statute  m force, 
the  Patent  will  be  void. 

And  he  mufl  admit  unto  me,  that  if  it  be  no  unlawful  '.ngrofltng,  it  is 
no  Monopoly  at  Common  Law. 

As  he  did  in  his  argument  ingenuoufly  admit,  that  if  it  were  no  Mono- 
poly at  Common  Law,  it  is  not  within  the  Statute  21  Jacobi  ; fo  that  the  1 
queilion  between  us  will  turn  upon  this  finglc  point  : j 

Whether  the  ingrofiing  the  foreign  merchandize  of  India  be  unlawful  ? 
Upon  what  1 have  already  faid,  it  appears  it  is  not.  For  I have  fhewn 
that  the  Common  Law  regarded,  and  made  provifion  only  for,  merchan- 
dizes within  the  land ; and  though  when  foreign  merchandizes  came  thi- 
ther, they  fell  under  the  rules  of  the  Comnvm  Law  ; yet  the  ingroITuig,  or 
foie  buying  of  foreign  commodities  beyond  the  Teas,  and  felling  in  grofs, 
or  bv  the  Merchant-Importer,  was  no  offence  at  Common  Law. 

Neither  is  there  any  Statute  that  makes  it  an  offence  at  this  Jay. 

It  is  true,  the  Statute  of  37  E.  III.  cap.  5.  prohibited  Englijh  Merchants 
to  ingrofs  merchandizes. 

But  the  Merchant-ftranger  was  not  bound  by  that  Law  : and  that  Sta- 
tute was  the  next  year  repealed,  as  to  the  Engljh  Merchants,  38  E.  III. 
cap.  2.  And  that  at  prefent  the  Law  is,  that  anv  Merchant  may  huy  in 
grofs,  and  fell  in  grofs,  appears  by  the  rclblution  of  all  the  Judges,  Mich. 

39  Crf  40  Eliz.  Cf.  3 /»//.  196.  in  the  chapter  of  ingrofiing. 

And  the  refolution  goes  a ftep  further  than  the  Merchant-Importer. 

That  any  perfon  may  buy  in  grofs  of  the  Merchant-Importer,  and  fell 
by  retail. 

And  it  follows  by  a clear  confecjuence,  that  if  Englijh  Merchants  in 
fuch  places,  where  by  Law  they  have  a right  to  trade,  m3y  ingrofs  the 
commodity  of  the  place  without  offence  ; the  ingrofiing  foreign  commo- 
dities of  any  place,  wheic  the  fubjedt  cannot  trade  without  lictnce,  can 
be  no  argument  to  invalidate  fuch  licence. 

Becaufe  ingrofiing  of  foreign  Merchandize,  by  any  Merchant-Importer, 
is  no  crime,  but  lawful  for  every  trader. 

And  then  the  confcqucnce  of  all  ingrofiing  will  be  the  railing  the  price 
of  the  commodity. 

Yet  it  being  a commodity  of  foreign  growth,  and  not  fuch  as  the  Law 
bath  any  where  determined  ncceffary  for  the  fupport  of  life,  as  victuals 
and  fuch  like ; 

The  Common  Law  hath  no  regard  to  the  price,  but  leaves  the  Merchant  1 
free  to  make  his  advantage  of  his  dangerous  advencure. 

The  advantages  that  fome  fubjecls  may  receive  by  the  trade,  and  others  | 
may  be  debarred  from,  which  are  alike  hazardous,  and  depend  upon  a : 
multitude  of  accidents,  arc  no  meafurcs  of  right  or  wrong,  to  pafs  a legal 
judgment  upon. 

But  if  the  Company  have  a right  to  trade,  and  others  have  not,  as  I have 
argued,  whatever  their  advantage  may  be,  which  cannot  be  eftimated  til 
they  have  wound  up  their  bottom  : 

The  ingrofiing  of  the  Indian  commodities  cannot  be  infected  with  the 
taint  of  a Monopoly,  whichalwaysluppofesfomcthingdone  againft  common 
right,  which  is  altogether  inconlillenr  with  having  a right  due  to  the  King. 

For  it  is  of  theeffence  of  a Monopoly,  according  to  the  definition  thereof 
propofed  by  Mr.  Pol/exfen , and  taken  out  of  my  Lord  Coke,  viz.  that  it  tends 
to  reftrain  fuch  liberty  and  freedom  the  fubjcCi  had  before,  or  to  hinder  him 
in  his  lawful  trade. 

So  that  every  foie  buying  and  felling  a commodity,  if  it  be  lawful,  can  be 
no  Monopoly,  in  the  legal  lenfe  of  the  word  ; which  is  evident  in  feveral 
land  commodities,  where  the  foie  buying  and  felling  is  coupled  with  a right. 

The  King  may  grant  to  farm  his  pre-emption  of  Tin,  whereby  the 
Grantee  hath  the  foie  buying  and  felling,  if  he  pleafeth,of  the  whole  com- 
modity. 

Such  a grant  to  Tidman  a foreigner  was  complained.  of  in  Parliament, 

2 1 E.  III.  and  prayed  by  the  Commons,  that  no  fuch  merchandize  be  fold, 
but  to  the  commonalty  of  Merchants. 

The  King  anfwcrs,  that  It  was  a profit  belonging  to  the  Prince,  and 
every  Lord  may  make  his  profit  of  his  own;  21  E.  111.  nu.  .<). 

Th3t  this  foie  right  of  buying  and  felling  was  ever  enjoyed,  appears  by 
thccafeof  the  Stannaries,  4 J.  Co.  12.  fit.  to  & 1 1. 

So  of  all  Gold  and  Silver  dug  within  the  Realm,  and  of  all  royal  fifhes 
taken  ; the  King  and  his  Grantees  (hall  have  the  foie  difpofal,  or  right  of 
telling  them. 

It  is  no  juft  anfwer  to  thefe  inftances,  that  they  are  inheritances  and 
rights  veiled  in  the  Dukes  of  Cornwall  and  the  Crown  : 

Which  they  may  difpofe  to  whom  they  pleafe.  So  >s  his  prerogative  of 
licenfing  foreign  trade.  And  as  to  thequeftion  of  a Monopoly,  which  im- 
plies a wrong  in  re  (training  the  rights  of  others;  there  is  no  difference 
between  having  a right  exifUng,  which  may  be  granted,  and  having  a power 
or  prerogative  to  confer  a right  on  others. 

For’nsthe  having  the  right  to  do  the  thing  that  makes  it  no  Monopoly. 
And  therefore,  if  the  King  have  a right  to  licenfc  fome  of  his  fubjcCts  to 
do  athing,  which  other  of  his  fubjcQs  cannot  do,  or  are  rightfully  prohi- 
bited to  do;  whethar  the  thing  granted  were  before  in  rjjc  or  di  novo  con- 
ftituted,  it  is  all  as  one  to  the  validity  of  the  Grant.  This  is  proved  by  the 
inllance  of  Fairs  and  Markets. 

Whether  anciently  in  the  Crown,  or  de  novo  erected  and  granted  to  any 
fubjivft,  the  cafe  will  be  the  fame,  as  to  the  iubjedts  foie  right  of  holding 
the  Fair  and  Market  cxclufive  of  other-. 

And  rights  conferred  by  the  King’s  prerogative,  arc  every  whit  as  ftrong 
as  any  right  granted  outof  the  Crown,  which  was  before  in  ejfe  there. 

So  that  the  Pretence  of  an  unlawful  Ingroflincnt  and  Monopoly  being 
removed,  by  \U.'PoIlexfen\  admittance,  *tis  not  within  21  Jacobi. 

And  it  is  plain,  it  is  not  within  the  words  of  thcenadlir.g  part  of  the  Sta- 
tute, without  the  a d of  the  Provifo;  for  it  is  otpreftly  limited  to  grants 
made,  or  to  be  made,  for  the  foie  buying  and  felling,  or  uling  of  any  thing 
within  the  Realm.  So  that  it  was  only  :iie  liberty  of  the  inland  trade  and 
tralfick,  to  which  the  fubjeCb  had  right  before,  that  was  fenced  and  f. cured 


by  this  Stature.  And  this  Patent  ft  rot  for  the  foie  buying  of  any  thing 
wtt  -in  the  Realm  ; and  though  the  felling  be  here,  yet  fuch  folcfellinj»  was, 
and  is  lawful,  iiotwithftandiup  anv  Law  or  Statute  made,  as  I hate  me  v.r. . 

'And  the  Provifo  was  only  added,  to  tnanifeft  the  plain  imention  of  the 
Parliament,  not  to  internirddle  with  anv  juft  prerogative  of  the  King, 
which  he  might,  and  lawfully  had  excioilJ  anJ  ufed  for  the  benefit  of  hi. 
fubjecls. 

Ikfulr®,  t«  put  it  paft  all  fcruplc,  this  Company  is  within  theexprefs 
words  of  the  Provifo. 

It  was  a Company  in  the  reign  of  Queen  Elizabeth  and  King  James,  as 
is  recited  in  the  •J'-claratinn. 

And  by  their  Charter  7 Jac.  had  the  foie  trade  granted,  with  theexetu- 
five  claufcs  to  others. 

And  if  the  Parliament  had  net  adjudged  this  Company  to  be  for  the 
maintenance  and  cnlarg-menc,  or  ordering  of  that  trade,  as  well  as-*he 
other  Companies  they  would  undoubtedly  have  made  a difference  between 
them,  UBon  that  Charter  of  7 Jac. 

For  tins  very  Parliament  was  inquifitive  into  all  illegal  Patents,  which 
in  the  leafl  tended  towards  a Monopoly. 

And  if  they  had  thought  that  Charter  fuch,  they  would  not  have  been 
tender  of  the  point  at  that  time. 

Theqbjr&ion  made  from  the  different  managery,  by  joint  and  feparate 
flocks  is  of  “0  great  weight,  becaufe  it  touches  not  the  qtieftiun  of  right ; * 
whether  a Company  may  have  a falc  trade  granted,  cxclufive  to  others. 

For  every  Company  draws  a charge  with  it,  which  thofe  not  of  the 
Company  arc  not  liable  to. 

And  if  the  fubjccl  have  a right  to  trade  without  being  of  the  Company, 
he  can  be  no  more  compelled  to  be  of  the  Company,  which  manages  and 
trades  upon  feparate  Stocks,  than  of  one  which  trades  upon  a Jojnt-Sioclc. 

And  the  objection,  that  ordering  of  trade  within  the  Statute  cannot  be 
intended  of  licenfing  of  fome,  with  exclufion  of  others,  is  of  no  greater 
force;  for  it  could  not  be  intended  of  any  others. 

All  the  Patents  for  foreign  trade  before  that  time,  and  then  in  being, 
were  Patents  of  exclufion  of  others  than  the  Company. 

And  if  it  be  well  confidered,  all  the  authorities  that  allow  there  may  be 
Companies  crofted  for  well-governing  and  ordering  foreign  trade,  do  ad- 
mit, they  may  be  exclufivc  to  others ; 

It  not  being  poflible  that  a foreign  trade  can  be  under  any  rule  or  go- 
vernment, by  any  Letters  Patent  whatfoever,  if  carried  on  by  perfons  not 
fuhjedi  to  that  rule  and  government. 

And  it  is  evident,  that  no  rule  of  any  Company  binds  farther  than  thofe 
of  the  Company  ; and  if  every  man,  not  of  the  company,  may  trade,  fuch 
trade  will  not  be  under  any  rules  made  for  the  Company,  or  by  the  Com- 
pany. 


So  that  fuch  Patent  will  be  only  for  keeping  fome  few  perfons  within 
rule  and  government,  but  not  at  all  of  the  foreign  trade. 

Which  of  necefiity  mud  produce  the  ruin  of  the  Company,  and  in  all 
probability  of  the  trade  icfclf. 

For  if  others  trade  without-limilation,  difeharged  of  all  the  rules  of  the 
Company,  and  not  be  liable  to  the  charges  and  cxpences,  whereby  the 
trade  muft  be  fupported  ; they  may  and  will  both  underfcll  the  Company, 
and  foreftall  and  anticipate  the  Maikets,  than  which  nothing  can  tend 
morecffeiftually  towards  the  dcftruQion  of  a trade,  of  that  great  concern 
both  to  King  and  Kingdom. 

Belidcs,  theFa-ftories  and  Stock  of  the  Company  in  foreign  parts  are 
obnoxious  and  liable  for  all  iujurics  committed,  cither  to  the  Natives  or 
Government  of  the  place,  by  any  Interloper  trading  without  rule,  by  the 
general  Law  of  reprizsls. 

1 will  not  further  purfue  the  arguments  of  convenience  or  inconvenience, 
hut  do  reft  upon  the  right,  which  I have  endeavoured  to  make  out  by  thefe 
ftep". 

Fir/l,  That  the  fubjedt  had  no  right  to  this  trade  at  Common  Law  as 
a foreign  trade,  but  might  be  prohibited. 

Secondly,  That  no  league  or  royal  licence  hath  introduced  or  given  fuch 
general  right. 

Thirdly,  That  foreign  trade  hath  in  all  times  been  licenfed  and  managed 
by  the  undoubted  prerogative  of  the  Crown,  in  licenfing  fome,  and  prohi- 
biting others.  And  that  in  all  cafes  not  provided  for  by  Aiftof  Parliament. 

And  that  fuch  Grants  and  Licences  have  received  allowance  in  levcral 
Parliaments. 

Fourthly,  That  no  A<ft  of  Parliament  ever  gave  a general  liberty  of 
trade,  much  left  to  trade  with  Infidels. 

Fifthly,  That  the  Common  Law  prohibits  this  trade  with  InfiJels,  as 
with  Alien  Enemies. 

Sixthly,  In  the  laft  place,  I have  applied  anf-vers  to  principal  authorities 
and  arguments  made  ufeof  to  impeach  the  Company's  Patent. 

Upon  all  which,  1 conclude  the  chief  point  of  the  cafe; 

Firjl,  That  the  Grant  to  the  Company,  of  the  folc  trade  to  India,  cxclu- 
five to  others,  is  good  in  Law. 

Secondly,  As  to  the  fecond  point,  whether  theaclion  will  lie,  admittingthc 
Company  have  a right  to  the  foie  trade  there,  by  thefe  Letters  Patent ; 

1 fliall  fpend  but  a little  of  your  time  about  it. 

Becaufe  if  the  Company  have  by  Law  the  folc  right  to  the  trade,  the 
Law  will  give  them  a remedy  to  redrefs  injuries  done  to  their  trad  y for 
recovery  of  their  damages. 

Which  is  properly  by  an  action  of  the  Cafe,  they  having  no  other  re- 
medy to  redrefs  tbemfeives.  For  a profecution  for  a contempt  to  the  King 
cannot  be  in  fatisfaiftion  of  the  Company's  damage. 

I fhall  therefore  reft  that  point  upon  the  authorities  already  produced 
by  the  Plaintiff’s  Counfel. 

I lhall  only  apply  anfwers  to  the  objections  made  by  Mr.  Pollcxfen. 

Obj.,  I.  ’Tis  not  alledgcd  the  Defendant  had  no  licence  from  the  King. 
Jlyf  The  Complainants  cafe  is  fufSciently  fet  forth,  that  they  had  the 
folc  trade  to  the  Indies  granted  to  them  ; and  that  the  Defendant  had  no- 
tice thereof,  and  yet  traded  contrary  to  their  Grant. 

If  the  Defendant  had  had  the  King’s  licence  to  come  on  his  part  by 
Plea,  then  the  validity  thereof,  as  againft  the  Plaintiff,  would  have  corns 
intoqueftion  ; but  he  refls  upon  the  .icence,  by  Statute  of  15  £.  III. 

Oh}.  2.  They  have  (hewn  no  fpecial  lofs  or  damage. 

Anjou.  Neither  need  any  be  Ihewn,  no  more  than  in  sll  other  adlicns  of 
the  cafe,  where  the  right  of  any  perfon  is  injured,.  18  Rep-  113.  Mary  s cate 
2 ' Of 
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of  a Commoner  who  hath  no  cilate  in  the  land,  nor  the  foie  right  in 
the  pn.fi  t apf  render,  comes  not  to  the  cafe  j the  Law  denies  fuch  Common- 
er liberty  of  bringing  his  action,  without  a fpecial  damage,  ro  prevent 
a multiplicity  of  actions,  which  upon  the  fame  ground  every  Common- 
er would  be  intttlcd  to. 

But  otherwife  it  is,  where  any  hath  the  foie  Pifcary  or  Profit  apprendcr ; 
after  fetting  forth  the  fpecial  cafe,  and  wherein  his  right  is  invaded,  a 
general  declaration  to  his  damage  is  fufEcicnt,  and  the  examination  of 
the  particulars  will  belong  to  the  Jury. 

Obi.  3.  That  the  adlion  is  grounded  upon  the  reftraints  in  the  Let- 
ters Patent ; and  that  rcilraim  is  not  abfolutc,  but  upon  pain  of  for- 
feiture of  fhips  and  goods. 

Anf.  The  firll  part  is  tniftaken  ; for  the  action  is  grounded  upon  the 
gram  of  the  whole,  entire  and  only  trade  and  trafEck  to  the  Indies,  in- 
forc’d  with  the  Kind’s  covenant,  not  to  grant  licrnce  to  any  others. 

And  befidcs  this  ciaufe  of  the  prohibition,  there  is  a diftinct  claufe  of 
Grant,  that  none  of  thefe  countries  or  places  (hall  be  vifited,  frequented 
or  haunted  by  any  of  the  King's  fubjecis,  during  the  continuance  of 
this  Patent,  which  hath  no  penalty  annexed  to  it. 

Upon  thefe  Grants  the  action  is  gioundcd  ; and  if  there  were  no  claufe 
of  prohibition,  the  trading  to  thefe  Infidels  by  others  without  licence 
fiom  the  King,  is  cmerprizing  a trade  not  only  againft  the  prohibition 
of  the  Common  Law,  but  the  King's  exprefs  prohibition. 

But  the  action  is  not  founded  upon  this  claufe,  but  upon  other 
claufes  of  conferring  a right  to  the  foie  trade. 

'1  lie  authority  cited  by  Mr.  Pdlexfen,  as  an  authority  in  point, 
again il  ihe  aclien  out  of  1 1 Rtp.  88.  and  Rolls  Abridgment,  Jil.  106.  nu.  6. 
in  Darcy  s cafe,  that  admitting  the  grant  or  difpcnlaiion  to  Darcy 
were  good,  for  importing  foreign  Cards  contrary  to  the  Statute  of  Ed.  IV. 
vet  the  action  would  not  lie,  rcachcih  cot  our  cafe  of  a right  conferred 
by  the  King’s  prerogative,  and  not  of  any  difpenfation  from  a penal  law. 

Before  the  Statute  of  Edxv.  VI.  every  Subject  might  import  foreign 
Cards  ; the  Statute  reftrains  that  liberty  under  penalty  of  forfeiture. 

The  difper  fation  of  one  fubjedi  from  the  Law,  works  no  Inttreft  but 
a bare  exemption  from  the  penalty ; 

Which  in  ihccafeof  Show  and  Units,  was  held  coulJ  not  he  af- 
figned  over;  and  therefore  Grams  that  arc  merely  Difpenfation*,  con- 
vey no  Intcreft  againft  any  other  Subiedt,  who  is  no  otherwife  rctlrain’d 
from  doing  the  thing,  than  by  the  Statute  under  a penalty. 

But  where  the  King  by  his  prerogative  may  grant  the  foie  ufe  of  a 
thing,  (as  in  cafe  of  new  inventions)  the  Grantee  hath  an  Intcrift  fuf- 
ficicnt  to  fupport  an  adlion  upon  the  cafe,  as  Rolls  is  of  opinion.  The 
next  paragraph,  fol-  106.  tut.  17.  T hat  if  the  King  grant  that  none 
Oiall  ufe  fuch  a thing  (whereof  the  King  hath  power  to  grant),  but  the 
Grantee,  referving  a rent,  if  another  ufe  it,  an  adlion  upon  the  cafe 
will  lie; 

Which  is  a ftronger  authority  in  point  for  the  adlion,  than  that  of 
Darcy  s cafe  of  a mere  difpenfation,  is  againll  it. 

And  therefore  having  proved  the  Grant  of  the  foie  trade  to  be  good, 
the  action  is  well  brought  for  damages ; 

And  pray  "Judgment  for  the  Plaintiffs. 

Mr.  William' s Argument. 

Dr  ter  mint  S.  Michaclis,  Anno  Regni  Regis  Car  .Second!  xxxvi.  Annoq ; 
Demins  1684. 

Tie  Eaft-India  Company  ogainjl  Thomas  Sandys. 

'“P  H E Qudtions  in  this  Cafe,  arc  two. 

-*  1.  Whether  this  Grant  of  foie  trading  to  this  Company,  excluding 

all  others  his  Majefty’s  fuhjcdls  who  are  not  members  of  this  Company, 
or  within  the  qualifications  of  this  Grant,  he  a legal  Grant  f 

2.  Admitting  it  a legal  Grant,  if  this  adlion  be  maintainable  by  the 
Company  againft  the  Defendant  l 

That  this  Grant  is  legal  in  all  its  parts,  I do  not  find  that  the  Counfel 
that  argued  for  it,  have  endeavoured  to  maintain. 

Mr.  Attorney  hath  admitted  in  his  argument,  it  is  not. 

That  feme  parts  of  it  are  againft  law,  is  manifeft,  viz.  it  infiidts  illegal 
penalties  upon  perfons  offendingngainft  it,  by  creating  a forfeiture  of  their 
goods  and  merchandize,  which  (hall  be  brought  into  the  Realm,  or  any 
of  the  dominions  thereof,  contrary  to  this  Grant. 

It  alfo  creates  a forfeiture  of  the  Ships,  with  the  furniture  thereof, 
wherein  fuch  goods  ftiall  be  imported  or  found  ; the  one  half  to  the  King, 
the  other  half  to  the  Company. 

It  grants.  That  the  offenders  againft  it  (hall  be  imprifoned  during  the 
King’s  plcafurc,  and  not  to  be  delivered  out  of  prifon  until  the  offenders 
become  bound  to  the  Governor  in  the  funs  of  iccol.  at  leaft,  that  fuch 
perfon  ftiall  not  at  any  time  after  fail  or  trafEck  into  any  places  mentioned 
in  the  Grant. 

It  gives  the  Company  liberty  to  liccnfe  perfons  to  trade  within  the  li- 
mits of  this  Grant ; ana  that  the  King,  his  heirs  and  fuccefibrs,  (hall  not, 
during  thefe  Letters  Patent,  licenfeanv  perfon  to  fail  or  trade  there. 

In  thefe  things  the  property  and  liberty  of  the  fubjedls,  are  put  into  the 
power  of  the  Company  ; and  they  are  todifpofe  of  the  liberty  and  proper- 
ty to  ferve  their  own  Company,  and  not  the  Publick. 

If  this  Company  may  feize  Goods  and  Ships,  and  imprifon  the  King’s 
fubjedts,  according  to  their  Grant,  they  will  have  a greater  prerogative 
over  the  fubjedi  than  his  Majcfty  hath;  they  have  power  to  feize goods, 
and  imprifon  perfons,  wirhout  trial,  without  legal  proceeding,  which  the 
King  cannot  do ; and  I humbly  conceive,  cannot  grant  to  any  fubjccl  or 
corporation. 

The  Judgment  upon  the  Canary  Patent,  which  I (hall  have  occafion  to 
mention  more  largely  herein,  by  the  opinion  of  all  the  Judges,  damned  the 
penalties  of  that,  agreeing  in  fob fiance  with  thefe.  1 he  mbftancc  of  this 
wus  admitted,  at  leaft  not  defended,  by  Mr.  Attorney  General. 

This  Grant  does  not  only  give  this  Company  dominion  over  the  pro- 
perties and  liberties  of  the  fubjrdl,  and  invert  the  Company  with  the  pre- 
rogative of  the  Crown  to  liccnfc  men  and  (hips  to  trade  in  thefe  limits, 
but  it  doth  diveft  the  Crown,  the  King,  Bis  heirs  and  fucceflors,  of  a 
high  prerogative  ; That  the  King  lhall  not  licenle,  as  I take  it,  the  King 
(hall  not  trade  in  thefe  limits  without  the  licence  of  this  Company.  For 
Vet.  VII. 
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as  this  great  and  mighty  Charter  is  penned,  it  doth  not  only  invert  the 
Company,  but  diveft  the  King  of  his  prerogative. 

Mr.  Attorney  and  the  King’s  Counfel  could  not  argue  ferthe  Company 
in  this  matter,  without  arguing  againft  the  prerogative  of  the  King.  '1  hey 
arc  of  the  King’s  Counfel  that  argued  for  this  Grant,  but  ’tis  not  to  be 
believed  they  were  of  the  King’s  Counfel,  or  friends,  that  drew  it  or  ad- 
viled  it. 

We  that  argue  for  Mr.  Sandys,  argue  for  the  King’s  prerogative  : That 
the  King,  noiwithftanding  this  Grant  to  this  Company,  may  licenfeMr, 
Satsdyi,  or  any  other  fubjedi,  to  trade  in  thefe  limits;  and  it  doth  not  ap- 
pear upon  this  Record  but  Mr.  Sandys  hath  the  King’s  licence  to  trade  in 
thofe  places  ; he  may  licenfe  any  other  fubjedi  to  trade  there. 

And  that  theKing  by  hisGrant  cannot  excludehimfelfof  hisprerogative. 

Jt  will  ferve  our  turn,  for  the  defendant  in  this  cafe  to  avoid  the  plain- 
tiffs action.  If  the  plaintiffs  ought  not  by  law  to  have  the  foie  liccnling 
of  traders  in  thefe  limits ; for  the  Ringing  part  of  their  declaration  is  laid 
in  this.  That  the  Defendant  traded  without  their  Licence . 

There  was  gr carer  care  had  to  greaten  this  Company,  than  to  preferve 
the  prerogative  of  the  King  in  this  Grant ; and  the  prerogative  is  named  in 
this  cafe,  to  ferve  the  Company,  and  not  the  King:  and  they  that  drew 
this  Grant,  did  neither  confult  the  honour  nor  prerogative  of  the  King, 
the  liberty  or  property  of  the  Subject,  the  trade  of  the  Kingdom,  nor  the 
law  of  the  land  : But  their  bufinefs  was  to  greaten  this  Company,  to  the 
detriment  of  the  King,  the  Law,  and  the  Subjcfi;  as!  hope  to  makeouc 
in  this  cafe. 

In  my  way  to  the  particular  Queftions  in  this  cafe,  I (hall  obferve, 
j.  That  the  plaintiffs  in  their  declaration  do  alledge.  That  they  have 
til  a I lil'ned  and  managed,  and  do  manage  a great  trade  of  merchandize  to 
the  Ei.Jl-lndiet , with  the  inhabitants  there,  who  at  the  time  of  the  mak- 
ing the  Letters  Patent,  were  not,  and  ever  fmee  are  not  Chriftians;  but 
then  were,  and  now  are  infidels,  and  enemies  to  the  Chriltian  faith. 

Yet  they  do  not  allcdgc,  nor  can  fay  that  thefe  Indians  arc  in  enmity 
with  the  Crown  of  England,  or  that  they  are  alien  enemies  to  England. 

1.  Tho’  the  prefenr  inhabitants  of  thefe  places  are  Infidels,  and  enemies 
to  the  Chriftian  Faith,  yet  it  may  be,  and  we  hope  there  may  be  an  uni- 
verlal  converfion  to  the  Chriftian  Faith  ; and  we  are  taught  by  the  Church 
to  pray  for  ir,  and  to  ufe  all  manner  of  means  to  bring  it  to  pals. 

Why  may  not  thefe  places,  or  fome  of  them,  become  inhabited  with 
Chriftians,  as  Spain  and  Portugal  arc  now  inhabited  by  Chriftians,  where 
Infidels  did  inhabit  about  200  years  ago  ? 

3.  This  Grant  doth  not  exclude  a trade  with  Infidels  only  in  thefe 
places,  but  with  all  perfons  in  thefe  places. 

I do  not  obferve,  that  any  of  the  Company's  Counfel  that  argued  before 
Mr.  Attorney,  have  denied  Engtijhmen  the  liberty  of  trading  with  Chrif- 
tians in  any  part  of  the  World,  without  licence  from  the  King.  Herein 
I take  him  to  be  alone. 

4.  They  fay,  this  trade  cannot  be  managed  but  per  corpus  corporatum. 

Yet  have  they  an  exclufion  of  all  perfons,  and  bodies  politick  and  cor- 
porate, to  trade,  or  manage  a trade  in  thefe  places  without  their  licence  J 
and  by  this  means  exclude  the  King  from  conllituting  any  other  Company 
within  the  limits  of  their  Grant,  or  in  any  part  of  ir,  which  maybe  very 
neceffary  for  the  Government,  and  publick  trade  of  the  King. 

1.  It  maybe,  the  Indians  may  infill  upon  fome  fuch  Company  to  bcin- 
ftituted  by  the  King,  by  fome  treaty  of  commerce. 

Now  hath  the  King  by  this  means,  not  only  excluded  his  fubjedls  from 
the  trade  of  this  Place  ; but  he  hath  excluded  bimfelf  of  the  liberty  of  mak- 
ing or  conftiruting  any  other  Company  for  trade  or  commerce,  in  all,  or 
any  of  thefe  places. 

2-  Perhaps  the  government  and  good  management  of  trade  in  thefe 
places,  may  in  time  require  more  Companies  to  be  inftituted,  in  all,  or 
fome  of  thefe  places ; and  the  Company’s  Counfel,  except  Mr.  Attorney, 
arc  now  arguing  the  King  by  his  prerogative,  out  of  his  prerogative : 

That  the  King  had  prerogative  enough  to  make  this  glorious  Company 
the  foie  traders,  and  managers  of  trade  in  thefe  places,  and  to  exclude 
himfelf  and  his  fucceffors,  and  all  the  reft  of  his  fubjedls,  from  this  trade 
and  management : 

3.  And  by  this  means  conftitutea  fort  of  Republick  for  the  manage- 
ment of  trade  in  thefe  places,  borrowing  perhaps  from  Hambonugh  and 
other  republican  places,  the  ways  and  methods  of  managing  trade  upon  a 
common  ftock,  in  fraternities  and  companies ; and  by  this  experiment  al- 
ter the  conftitution  of  England  in  the  management  of  trade,  by  altering  the 
nature  of  our  Englijh  properties  in  our  goods  veiled  and  placed  in  perlons, 
and  placing  our  properties  in  companies  and  fraternities  ; and  by  fixing  the 
myftery  of  trade  in  companies,  to  the  prejudice  of  fingle  perfons  ; and  may 
in  time  turn  to  ill  example,  and  endanger  the  Government  in  its  other 
parts,  as  well  as  the  trade  of  England. 

The  main  queftion  in  this  cafe  doth  turn  upon  the  power  of  theKing; 
If  the  King  by  his  royal  power  may  appropriate  this  trade  in  thefe  infi- 
del places  to  this  Company  ? 

Fiji,  That  the  King  hath  power  to  do  this,  by  the  advice  of  his  great 
Council,  the  Parliament,  is  not  doubted.  So  there  is  no  defedl  or  want  of 
power  in  the  King  to  do  this  by  the  Law  of  England-,  the  exceptions  in  the 
Statute  of  21  Jac,  cap.  3.  do  except  fuch  Grants  out  of  that  Statute. 

The  queftion  is  only  a queftion  of  the  manner  of  doing  this  by  the  King. 
Secondly,  Whether  he  may  do  it,  without  the  advice  of  his  Great  Coun- 
cil in  Pariiament  ? 

As  there  is  no  defedl  or  want  of  power  in  the  King,  fo  there  is  no  de- 
fect in  the  Law  of  England. 

Thirdly,  But  if  there  be  a necefiity  ora  convenicncy  to  the  doing  of  this 
for  the  Crown,  or  for  the  government,  for  the  fubjedi  or  for  trade  ? 

Fourthly,  It  is  not  to  be  fuppofed  but  that  the  Lords  and  Commons  in 
Parliament,  will  and  ought  toaffent  to  fuch  a Grant  in  Parliament  as  much 
as  the  Privy-Council,  or  any  other  of  the  King’s  Counfel,  arc  obliged  to 
advtfe  it  out  of  Parliament ; and  it  ought  to  be  fo  prefumed  by  the  confti- 
tution of  England. 

And  I take  this  to  be  one  of  the  Ardua  Regni,  which  is  a fubjedi  mat- 
ter fit  and  proper  for  the  confidcration  and  deliberation  of  a Parliament; 
and  ought  not  to  pafs  by  any  Grant  without  them. 

The  trade  of  England,  the  property  and  liberty  of  the  fubjedi,  the  King’s 
revenue  by  Tonnage,  Poundage  and  Cuftoms,  the  prerogative  of  the  Kin", 
; arc  under  great  rdlridlions  by  this  Grant. 
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This  work  is  {do  heavy  for  the  pen  of  an  Attorney,  or  Sollicitor,  to  put 
into  a Bill  for  the  Great 'Seal,  without  the  deliberation  of  a Parliament.  1 

The  King  cannot  naturalize  an  Alien  ; but  by  A&  of  Parliament,  the 
Law  doth  intruft  the  King  by  his  letters  Patent,  to  make  Denizens  of 
Alien?,  but  not  to  naturalize  them. 

It  may  be  too  much  for  me  to  give  the  reafon  of  this*  why  the  King  hath 
not  power  to  naturalize  Aliens,  as  well  as  to  denizenizc  them. 

1 humbly  take  the  reafon  to  proceed  from  the  intcreft  of  the  Subject, 
that  the  right  of  the  Subject  is  immediately  concerned  in  letting  in  Aliens 
to  have  the  fame  right,  liberty  and  freedom  with  Englijh  Subjects  in  Eng-  ! 
land,  and  that  this  ought  not  to  be  granted  to  Aliens,  not  by  the  King  ; 
under  his  Great  Seal,  without  the  content  of  the  Lords  and  Commons, 
the  Rcprefrntativcs  of  the  Subjects  in  Parliament. 

There  may  be  high  State-Policy,  fometimes  to  naturalize  an  Alien, and 
that  perhaps  it  cannot  always  wait  the  meeting  of  a Parliament  ; yet  hath 
the  Law  placed  this  trull  in  the  King,  to  be  excrcifcd  by  the  King,  with 
the  advice  of  the  Lords  and  Commons  in  Parliament,  and  no  otherwife. 

The  right  of  every  Englijbmatt  in  his  freedom  of  trade  in  thefe  pans,  is 
concerned  in  this  Grant,  and  every  Engljhman  not  admitted  to  trade  by 
rliis  Grant,  is  excluded  of  his  freedom ; and  the  King  difables  himfelf  to 
licenfe  any  other  Englijh  Subjects  to  trade  in  thefe  parts. 

If  the  King  had  made  fuch  a Grant  to  Aliens,  and  excluded  all  his 
Englijh  Subjects  from  trading  in  thele  places,  or  if  the  King  had  granted 
only  to  his  IriJh  or  Scotch  Subjects,  and  excluded  his  Englijh  Subjects, 
had  thefe  been  good  Grants  or  legal  ? 

If  the  King  has  the  prerogative,  the  Company’s  Counfel  urge  in  this 
cale,  all  this  might  have  been  done,  and  tlicfc  Grants  had  been  legal, 
tho'  exclufive  of  all  his  Er.gliJ i Subjects. 

It  is  enough,  I humbly  conceive,  the  King  hath  the  prerogative  of  grant- 
ing and  conltituting  fuch  Companies,  and  making  fuch  Grants  in  Par- 
liament and  the  Law  allows  no  more  in  cafes  of  thli  nature,  which  con- 
cern the  right  of  every  Subject  in  England,  and  therefore  ought  not  to  be 
taken  from  him,  but  by  hisconfent  in  Parliament. 

I think  it  may  be  admitted,  the  King  may  by  his  Great  Seal,  without 
the  advice  of  the  Lords  and  Commons  in  Parliament,  conilitute  a Com- 
pany for  the  good  management  of  trade  in  thele  parts,  or  any  part  of  the 
world : 

But  he  cannot,  as  I humbly  conceive,  by  any  Grant  under  his  Great 
Seal,  totally  exclude  his  Subjects  of  their  right  and  liberty  of  trading  in 
any  place  upon  the  feas  or  beyond  the  fens. 

Rolls  i.  Rep.  foh  4.  The  'I  aylors  of  Ipfioich  cafe ; the  Kina  may  grant 
a Charter  fur  good  ordering  of  trade;  this  is  for  the  benefit  of  the  Sub- 
ject, 2 EJ.lll.  Britton’s  cafe. 

The  good  management  of  trade  is  for  the  benefit  of  the  Subject. 

1 lhall  endeavour  to  maintain,  that  the  Subjects  of  England  had  a right 
to  trade  in  thefe  parts,  before  the  making  of  this  Grant,  or  the  conftitut- 
ingany  Company  by  the  Crown  in  the  Eafl-Indies , and  without  any  licence 
from  the  Crown  ; and  by  conlequencc  this  Grant  appropriating  this  trade 
to  this  Company,  and  excluding  the  reft  of  the  King’s  Subjects  from  their 
right  and  liberty  of  trade  there,  is  an  illegal  Monopoly  in  trade,  con- 
demned both  by  the  Common  Law  and  Statute  Law  of  England:  and 
the  Infidelifm  of  cite  Inhabitants  of  thefe  places,  is  no  bar  nor  impediment 
to  the  trade  and  commerce  of  Engljh  Subjects  in  thefe  places,  without 
leave  or  licence  from  the  Crown,  no  more  than  in  Chriftian  Countries. 

That  the  prerogative  of  the  Crown,  to  grant  and  iftup  out  W rits  of  Ne 
Exeat  Regnurn,  againft  this  or  that  Subject,  is  no  argument  for  this  power 
to  make  lucH  a Grant  as  this,  or  to  exclude  his  Subjeds  from  trading  in 
Infidel  Countries. 

The  Ne  Exeat  Regnant  is  a Writ  that  may  be  granted  by  the  Keeper  of 
the  Great  Seal,  without  any  exprefs  Warrant  or  Command  from  the  King, 
upon  Ionic  fuggeftion,  that' the  party  may  be  required  to  give  caution  not 
to  leave  the  Kingdom,  till  he  anfwers  fuch  a fuit,  or  the  like. 

"This  W rit  is  never  granted  without  fome  fpecial  reafon  or  caufc  In  a 
particular  calc ; the  Subjed  complained  of  may  appear  in  Chancery , and 
anfwering  the  Caufe,  may  difeharge  the  Writ. 

Such  a Grant  under  the  Great  Seal,  for  fome  of  the  King’s  Subjeds  to 
go  abroad,  and  for  the  reft  to  ftay  at  home,  I conceive,  would  not  be  good 
in  Law.  No  parity  of  reafon,  becaufe  the  King  may,  by  his  Writ  of  Ne 
Exeat  Regitu/n,  ftay  a Subjed  from  going  out  of  the  Kingdom,  that  there- 
fore the  King  may  by  his  Grant  hinder  him  to  trade  out  of  the  Kingdom. 
Men  may,  and  do  trade  by  their  fadors  and  correfpondcnts,  and  do  not 
llir  out  of  the  Kingdom  ; their  pcrfonal  attendance  in  their  trade  in  places 
remote  is  not  neeenarv. 

The  Subjects  of  England  trading  in  merchandize,  have,  and  always 
had  a right  to  trade  upon  the  feas,  and  beyond  the  Teas,  without  licence 
from  the  Crown. 

That  they  had  fuch  liberty  to  trade  with  all  Chriftian  Countries,  I do 
not  find  it  denied  by  any  of  the  Company’s  Counfel,  but  Mr.  Attorney; 
he  hath  yielded  fomething  the  other  Counfel  have  denied,  and  denied  what 
others  have  admitted ; and  in  fomething  in  his  argument,  he  is,  as  I con- 
ceive, inconfiftent  with  himfelf. 

That  trade  is  as  free  to  all  men  as  the  air,  that  the  feas  are  like  the 
highways,  free  and  open  to  all  paltcngcrs. 

Grotius  dt  Mati  liber*}.  Mar*  IS  littera  Maris  jure  gentium  Jura  com- 
munia. 

Grotius  de  Jure  belli  IS  pacts , cap.  3.  par.  12.  lllud  certum  ejl , etiam  qui 
Mate  occupavirit , Navigatisnem  impedire  nin  pojft  inermem  IS  innoxiam, 
quando  t.ee  per  terrain  tiilis  tranjitus  prohiberi  patrjl,  qui  ZS  minus  ejfe  folet 
r.ectjfarius  IS  magis  noxius. 

Cup.  3.  Ad  Regis  pst/J.'ns  omnium  fertinit,  ad Jinguks  proprietas. 

ff  'e'wsufs  Abridgment  of  Sea-Laws,  in  his  Lpiftle  to  the  Duke  of  Lensx, 
and  Earls  of  Northampton  and  Nottingham,  Lord  Admirals  of  England, 
Sietland,  k land,  and  the  Ifles,  he  prcfTcs  them  to  maintain  the  privileges 
due  for  the  maintenance  of  the  Admiralty,  and  the  jurifdidion  thereof, 
and  that  they  would  vindicate  the  fame  from  all  fort  of  encroaching  and 
ufurping ; but  above  all,  the  confervancy  of  the  feas  (as  the  chief  point  of 
the  Office ) requires  fecurity  and  fafety  in  common  for  all  loyal  Subjects, 
traders  on  fca. 
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By  his  opinion  there’s  a community  for  all  loyal  Subjects  to  tradc-on- 
the  feas,  and  not  to  be  appropriated  to  a few. 

Britton,  cap.  33.  De  Purchaf.  he  diftinguilhes  of  things  corporeal  and 
not  corporeal,  orthings  in  common  and  things  particular. 

Cbofts  communes  fame  la  meet-,  IS  It  eyr,  id  la  ryvaille  dt  la  mter,  arid 
fame  tS  de  pecker  en  fios,  cS  in  meer,  cS  en  communes  ekes,  cS  ryvires. 

The  King  I admit  hath  a fovereignty  in  the  feas,  and  his  fovereignty 
in  the  Britijb  feas  is  exclufive  of  other  rrinces. 

Mr.  Jo.  Burroughs's  fovereignty  of  the  feas;  the  King  was  Dcminut 
Utriujque  Reipublica  when  he  had  Normandy. 

Julius  Cafar  dt  belli  Gallia,  lib.  4.  King  Edgar's  title,  Ba/ifttis  Omni  ■■ m 
rerum , Irjularum  Occani , qua  Britanuium  circumjacent , cunQarum  Nationnm, 
qua  infra  earn  inehtdantur,  Inspirator  IS  Dtminut.  Bart  hot.  t radio t.  dt  Irtfnhs. 

Bah  de  rerum  Domitiiil,  ■videmUS  de  jure  gentium  in  Mart  effe  diJtinRj 
Domini  a Jicut  in  terra.  Mire  ipfum  ad  centum  uj'que  milliaria  pro  territory 
d/linclcqut  illius  Region!  1,  cui  praxima  appropwqual,  ajftgnatur. 

1 do  agree  that  the  King  hath  a prerogative  in  the  fea,  and  that  the  fca  is 
within  the  King’s  Jiegiancc;  and  that,  by  this  prerogative.  Wrecks  and 
Sturgeon,  and  other  great  fiih  in  the  fea  belong  to  the  Crown.  Stat.tq  Ed.llo 
cap.  1 j . 

And  that  the  Statute  de  prerogative  Regis,  among  other  thing*,  does  reckon 
Wrecks,  Whales  and  great  Sturgeons  to  beloug  to  the  King  by  his  preio- 
gative. 

And  that  the  King  hath  his  old  cuftoms,  and  thefe  royalties  of  Wrecks 
and  great  Filh,  by  his  confervancy  of  the  feas ; Sir  Henry  Conjlable'%  call-, 
lib.  5. fat.  10S.  b.  5.  Ri.  2.  pars  2.  The  King  hath  Tuunagc  and  Pound- 
age, pro  dtfenftonr  Marts. 

But  the  King  hath  not  any  prerogative  that  I meet  with,  to  exclude  the 
Subject  from  the  benefit  of  his  right  of  Community  in  the  feas,  as  filhing 
and  trade. 

As  the  King  hath  his  fovereignty  upon  the  feas,  and  his  Subjects  owe 
him  licgeance  there;  fo  have  they  their  rights  and  properties  in  and  upon 
the  leas,  and  they  are  not  to  be  invaded. 

And  the  King  hath  the  care  and  confervancy  upon  the  feas,  and  for  his 
care,  guard  and  confervancy  of  his  Subjects,  their  ihips  arid  goods  upon 
the  leas,  he  hath  his  Tunnagc,  Poundage  and  Cuftoms. 

Rolls  Abridgment,  Tit. Prerogative.  The  fublidies  of  T unnage  and  Pound- 
age are  granted  to  the  King  for  the  fafe-guard  of  the  feas. 

Stat.  i.  Ed.  IV.  cap.  >3.  recites,  that  H.  VII.  and  H.  VIII.  and  other 
Kings,  had  granted  to  them,  by  the  Commons  in  Parliament  for  the  de- 
fence of  the  Realm,  for  the  keeping  and  fafe-gunrd  of  the  feas,  for  the 
inlcrcourfe  of  Merchandize  finely  to  come  into  the  Realm,  and  to  pafs 
out  of  the  fame,  a fubiTdy  of  all  manner  of  goods  and  merchandizes 
coming  in,  and  going  out  of  the  Realm. 

And  if  any  one  be  afterwards  robbed  by  Pirates,  or  lofe  his  goods  by 
misfortune,  he  lhall  fliip  as  many  more  without  paying  Cuftom. 

Stat.  1.  Mary,  cap.  18.  and  [Eliz.  19.  the  fame  renewed. 

Stat.  45  Ed.  III.  cap.  4.  And  all  rates  and  impofitions  upon  (hips,  trade 
and  traffick  upon  the  feas,  and  beyond  the  feas,  are  laid  by  the  King  in 
Parliament,  and  can’t  be  laid  by  the  King  alone,  by  any  prerogative  out 
of  Pari  iament.  3 In/},  pi.  181.  Cummer cium  jure  gentium  commune  eJJ’e  debet, 
IS  non  in  Monopohum  IS  privatum  pauculorum  quajlurn  convtrtendum,  tniquum 
alios  per  mitt  ere,  alios  inbibere  Mercuturam. 

Dyer,  fol.  296.  1 3 Eliz.  That  a fubjed  of  England , being  a Merchant, 
may  depart  out  of  the  Realm  without  the  Queen’s  licence,  to  live  there, 
tho’  not  to  merchandize;  and  fuch  going  out  of  the  Realm  is  no  con- 
tempt to  the  Queen,  before  a Ne  Exeat  R-gnum,  an  exprefs  prohibition 
or  proclamation  iffuc. 

Stat.  5 R.  II.  cap.  2.  doth  affirm  this  by  the  exception  in  that  Statute. 

Dyer,  fol.  165  IS  296.  agrees  with  Nat.  Br.  and  fays  further,  that  no 
Merchant  pays  at  the  Common  Law  any  Cuftom  for  any  wares  or  mer- 
chandize whatfoever,  except  three,  viz.  Wool, Wool-fells  and  Leather,  ex- 
prefs for  all  Merchants,  and  confirmed  bv  Stat.  5 R.  II.  cap.  liS  2. 

Rolls  1.  Rep.  fol.  4.  Taylors  of  Ipfivich  cafe,  12  Jac.  Banco  Regis;  no 
trade  mechanick  or  merchandizing  ought  to  be  hindered  by  the  King'- 
Patent  in  any  fort,  but  by  Act  of  Parliament. 

9 H.  III.  cap.  30.  A Charter  to  hinder  trade  at  fca  is  void  ; a Charter 
that  only  TOO  perfons  lhall  trade  is  void  in  itfelf ; and  he  was  Chief- Jufticr. 
at  this  time.  2 Inf.  57.  The  Patent  to  Greenland  was  allowed,  becaufe  the 
trade  was  found  at  the  peril  of  the  party’s  life,  who  firft  difeover’d  it. 

Taylors  of  Ipfwicb  cafe,  where  there  is  no  new  Invention,  the  King  by 
his  Charter  cannot  hinder  trade. 

The  Patent  to  the  College  of  Phyficians,  that  no  perfon  fliall  pradife 
Phyfick  without  their  licence,  would  have  been  void,  had  it  not  been  con- 
firmed by  Ad  of  Parliament ; yet  this  concerned  not  all  the  Subieds  of 
England:  and  is  a myftcry,  and  the  Profcflbrs  thereof  fit  to  be  approved 
by  perfons  of  (kill  in  it. 

It  may  be  admitted,  that  the  King  for  fpecial  caufes  may  prohibit  this 
or  that  aubjed,  perhaps,  to  trade  in  fome  certain  places. 

As  the  King  may  inhibit  a Subjed’s  going  beyond  the  feas;  and  if  a 
perfon  goes  beyond  the  feas  after  luch  an  inhibition,  it  is  a crime  in  the 
Subjed,  for  which  he  is  punilhable. 

But  it  is  hard  to  infer  from  fuch  particular  inhibitions  of  particular  per- 
fons, to  trade  in  particular  places  or  countries,  or  to  inhibit  particular  per- 
fons from  going  beyond  the.fcas,  to  infer  univerfally,  that  the  King  may 
inhibit  all  his  Subjeds  to  go  beyond  the  feas,  or  that  he  may  inhibit  all 
his  Subjeds  except  fome  few  to  trade. 

There  is  a great  difference  between  an  inhibition  from  the  Crown  to 
this  or  that  perfon  to  go  beyond  the  feas,  and  an  inhibition  for  all  per- 
fons to  trade,  except  fuch  a Company. 

This  Grant  imports  a reftraint  upon  trade,  and  upon  the  common 
liberty  of  the  Subjeds,  for  the  benefit  of  fome  few  of  the  Subjeds,  with- 
out any  benefit  to  the  Crown,  or  fecurity  to  the  Kingdom,  as  in  the  cafe 
of  Ne  Exeat  Regnum. 

The  Company  may  licenfe  Aliens  only,  and  exclude  Subjeds.  No 
truft  is  placed  in  the  Company,  which  the  Law  places  in  the  Crown. 

For  the  allay  that  is  offered  to  this  excluiion  of  trading  for  Englijkmen , 
and  Englijh  Merchants  in  thefe  places; 

4 Obj. 


36.  The  Great  Cafe  of  Monopolies . 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


(549)  1684. 


36.  The  Great  Cafe  of  Monopolies. 


(55°) 


Obj.  That  they  arc  excluded  only  from  trading  in  the  Eajhtndies  with 
Infidels,  and  the  Inhabitants  there,  who  are  enemies  to  the  Chrillian 
Faith  and  Religion. 

And  that  it  is  for  the  common  fafety  of  the  Chrillian  Religion,  that 
this  is  done  to  avoid  the  danger  of  corrupting  and  perverting  Chriftians 
to  Infidelifm. 

1 do  not  meet  with  any  authority  for  this  power  given  to  the  King. 

Blit  that  Englijh  fubjedls  have  the  fame  freedom  of  trade  with  Infidels 
as  they  have  with  Chriftians  in  places  beyond  the  feas  ; lb  they  be  not  in 
enmity  with  the  Crown  of  England. 

Afichdbomc‘s  cafe,  Brown  lout  zd  Rep.  296.  That  cafe  hath  been  obferved  j 
already  to  have  no  authority,  nor  the  Book  authentick,  and  at  bell  but 
fame  faying  of  my  Lord  Coke,  in  a matter  not  then  in  judgment  before 
the  Court,  and  that  perhaps  miftaken  by  the  Prothonotary. 

I oppofe  to  the  probability  of  this  faying,  the  report  of  the  Taylors  of 
Ipfwich  cafe,  in  Rolls  Rep.  fol.  4.  1 2 Jac.  The  Lord  Cite  was  then 
Chief-Juftice  of  the  King’s-Bmch,  and  lays  in  the  refolution  in  that  cafe, 
that  no  trade  mechanickor  merchantable  can  be  hindered  by  the  King’s 
Patent,  not  in  any  place,  without  an  Act  of  Parliament}  a Charter  to 
binder  trade  at  fea  is  void. 

How  can  this  (land  with  what  is  publilhed  in  Brownlow , that  my  Lord 
Ceil  Ihould  fay  in  the  Common-Pleas,  before  this  time,  that  an  Englijh 
fubjedt  cannot  trade  with  Infidels,  without  licence  from  the  King  5 and 
that  he  had  feen  a licence  in  the  time  of  Edw.  III.  to  that  purpofe  r 

The  reafon  given  for  that  diving,  is  as  weak,  bccaufc  they  arc  common 
enemies  to  the  Chrillian  Faith. 

They  may  be  enemies  to  the  Chrillian  Religion,  and  not  enemies  to 
the  Crown  of  England,  or  to  the  trade  of  England. 

The  Law  denies  trade  and  commerce  only  with  enemies  to  the  Crown, 
not  with  enemies  to  the  Chrillian  Religion. 

It  is  fufficicnily  obferved  already,  by  the  Counfcl  that  have  argued  on 
this  fide,  that  there  arc  treaties  of  trade  and  commerce  between  the  Crown 
of  England , and  thel'e  places  of  Infidels,  and  that  there  are  leagues  and 
embaflies  between  them.  4 Infl.  155.  allows  leagues  of  commerce,  and 
trade,  and  peace  with  Infidels. 

And  what  may  be  the  confequcnce,  to  declare  that  to  be  Law,  that 
they  arc  incapable  of  the  benefit  of  the  Law  of  England , allowed  to  other 
Aliens,  and  that  they  are  not  to  be  protected  from  pcrfonal  injuries  by 
our  Law  ? 

12  H.  VIII.  4.  A Pagan  beaten  in  England  cannot  fue,  quia  perpe- 
tuus inimicus. 

And  to  put  them  in  the  fame  condition  with  outlawed  and  excommuni- 
cated perfons,  how  doth  this  conlift  with  the  common  juftice  of  Nations, 
or  with  the  policy  of  trade  in  an  Ifiand  ? 

Obj.  By  Mr.  Sollicitor,  5 Infl.  fol.  32.  A Jewcfs  born  in  England, 
marrying  a converted  Jew,  not  dowablc. 

Mr.  Sollicitor  hath  cited  many  cafes  and  Records  out  of  Mr.  Prynne's 
Collections,  and  from  the  Rolls  themfelves,  how  the  Jews  were  treated  in 
England  in  trade } what  reflraints  and  taxes  were  laid  upon  them  by  the 
Crown. 

I do  not  take  it  that  any  of  chefe  Records  reach  the  reafon  of  reftraim 
of  trade,  impofed  upon  Englijb  fubjccls  by  this  Grant. 

There’s  no  reftraint  but  that  Englijb  i’ubjeCts  might  trade  with  Jews  in 
their  own  countries. 

That  Jews  were  ufed  thus  in  England , is  no  argument  that  the  Eajl- 
India  Company  may  ufc  Englijh  fubjecls  like  Jews  abroad  in  other  Countries. 

St.  Paul's  nrft  Epiftlc  to  the  Corinthians,  chap.  6.  reprehends  the  Chrif- 
tians for  going  to  Law  one  with  another  before  infidel  Judges,  who  were 
their  enemies  ; calling  it  a fault,  and  he  fpcaks  it  to  their  lhame,that  they 
would  not  rather  receive  wrong,  or  make  Arbiters  of  their  own  to  judge 
between  the  brethren,  than  to  go  to  Law  one  with  another,  and  that  be- 
fore unbelievers ; but  there’s  no  reproof  to  the  Chriftians  for  convcrfing 
or  trading  with  Infidels. 

4 Infl.  fol.  155.  Darcy  and  Alien' s cafe,  Moor's  Rep.  fol.  674,  and  675.  ' 
arc  Authorities  for  leagues  and  commerce  with  Pagans,  which  fignify 
leagues  of  commerce  with  Infidels. 

Lord  Coke  cites  fcvcral  texts  out  of  die  holy  Writ  to  juflify  it,  out  of 
the  Books  of  Jojhua , Kings  and  Chronicles. 

If  it  be  true,  there  was  fuch  freedom  of  trade  by  the  Common  Law  for 
all  Englijb  fubjedls  with  Infidels  and  Chriftians  in  all  parts  of  the  World, 
and  that  without  licence  from  the  King : 

T o reftrain  this  freedom  of  trade  to  a Company  of  Eng  lift  fubjccls,  ex- 
cluding all  others  the  King’s  fubjecls  from  their  ancient  liberty  and  free- 
dom of  trade,  1 take  to  be  a Monopoly,  and  comes  within  the  defeription 
and  reafon  of  the  odioufnefs  of  Monopolies,  fo  largely  argued  by  Mr. 
Pellexftn,  that  1 Iball  not  take  up  the  time  of  the  Court  in  repeating  what 
he  hath  laid,  and  I cannot  add  to  it. 

Neither  will  I trouble  the  Court  with  mentioning  the  authorities  he 
hath  cited  for  that  purpofe } but  refer  myfelf  to  the  lame  authority  in 
that  matter. 

Yet  1 take  it,  under  correction,  that  it  is  fit  to  be  very  well  confidered, 
if  this  Patent  be  not  a Monopoly,  and  an  ingroffing  and  appropriating  of 
trade  to  few  perfons,  which  did  belong  and  was  common  to  all  EngHJh- 
n.en,  though  a licence  from  the  Crown  was  necclfery  for  their  exercifc  of 
this  trade  ; yet  every  Engljhman  was  capable  of  fuch  licence,  and  was  in- 
titled  to  fuch  licence  from  the  Crown,  and  had  a right  to  it. 

Now  hath  this  Grant  put  it  out  of  the  King’s  power  to  grartt  fuch  li- 
cences, and  hath  placed  this  power,  and  the  excrcile  of  it  in  this  Com- 

S,  and  by  this  means  hath  by  this  Patent  granted  and  appropriated  a 
: to  this  Company,  which  was  common  to  all  his  fubjedts ; and  hath 
given  to  this  Company  the  foie  licenlingof  traders  in  thelc  parts,  exclud- 
ing all  the  fubjccls  of  England,  which  lhall  not  be  liccnfcd  by  this  Com- 
pany, to  trade  in  thefe  parts  : I conceive  this  makes  this  Patent  and 
Grant  illegal  and  void  ; 

And  makes  this  reftraint  in  trade,  which  was  common  to  all  with  the 
King’s  licence,  now  peculiar  to  this  Company  ; and  doth  monopolize 
the  trade  and  the  means  of  trading,  by  placing  it  in  the  foie  hands  and 
power  of  the  Company,  even  the  foie  licenfing  of  traders,  and  they  may 
by  this  Grant  licenfc  Aliens  only  to  exclude  Englijh  fubjefis. 

My  Lord  Coke's  defeription  of  Monopolies  and  Monopolifts,  Projectors 
and  Propounders,  doth  fufficiently  illuftrate  this,  with  reflecting  upon 


what  Mr.  Pollexfen  hith  faid  in  his  argument,  without  fcpetiiion  of  them 
to  the  Court. 

The  Statute  of  Magna  Charta  declares  the  liberty  and  freedom  Mer- 
chants have  to  buy  and  fell  without  reftraint,  by  the  old  and  rightful  cuf- 
tomsi  except  in  time  of  war. 

2 Inf.  cap.  29  if  30.  Slat.  9 H.  HI.  30.  Nif  publics  probibentar,  faith 
my  Lord  Co//,  is  intended  a probibitionby  A <2  of  Parliament. 

Telverton,  10  Jac.  is  of  the  fame  opinion  with  Lord  Coke  in  his  book 
about  impofitions  upon  trade ; as  I have  it  from  a Gentleman  in  our  pre- 
feflion.  fids  his  Manufcripts. 

21  Jac.  cap.  3.  declares  all  Monooolies  to  be  againft  Common  Law. 

Coke  11.  Cafe  of  Monopolies,  84  floor’s  Rep.  673;  nay,  Darcy’s  Grant 
for  the  foie  importing  of  Cards  from  beyond  the  feas,  and  felling  them  for 
twenty-one  years,  44  Elite,  prohibited  and  judged  a void  Grant. 

Star.  2 E.  III.  cap.  9.  confirms  Magna  Cha>ta , for  going  and  coming 
with  merchandize  to  aiid  from  England,  according  to  Magna  Charta. 

9 E.  III.  cap.  1.  damns  all  Charters  to  the  contrary,  as  illegal  and  op- 
preffiveto  the  people.  4 £.111.  cap.z.  confirms  alfo  Rfagna Charta. 25 £.111. 
cap.  2.  doth  the  fame,  and  makes  Letters  Patent  to  the  contrary  void. 

11  R.  II.  cap.  7.  12  II.  VII.  6.  for  free  paffage,  &fr.  fuch  Letters  Pa- 
tent reftraiiiing  trade  have  been  purfued  in  Parliament,  with  hue  and  cry, 
in  al!  Parliaments  and  Ages. 

Obj.  This  Grant  is  made  to  a Company  for  good  government,  and 
for  the  ordering  of  trade,  and  no  Monopoly,  and  it  is  within  the  Provifo 
of  the  Statute  21  Jac. 

Anf.  Allowed  in  Darcy's  cafe  by  the  arguments  for  tliat  Grant,  and  if 
it  be  not  for  public  good,  the  Grant  is  illegal. 

If  this  Grant  be  neither  good  for  the  King,  nor  for  the  fubject,  nor  for 
the  trade  of  England,  it  cannot  be  faid  to  be  for  the  public  good. 

It  cannot  be  good  for  the  King,  for  it  reftrains  him  in  his  prerogative, 
as  you  would  have  it  the  King  had  power  to  licenfc  every  fubjecl ; by  this 
Grant  he  hath  excluded  himfelf  of  all  power  of  licenfing.  He  can  liccnfe 
no  fubjedl  to  trade  in  thefe  parts. 

The  King  fufters  in  his  Cuftoms  and  in  his  Navigation. 

The  fubjedt  is  excluded  from  trading  in  thefe  places,  without  the  licence 
of  this  Company. 

Trade  itfelf  is  reftrained,  for  it  is  reduced  and  appropriated  to  a Com- 
pany, and  to  few  perfons,  which  was  common  to  all  the  King's  fubjccls. 

2 Infl.  fol.  57.  Lord  Coke's  reafon  againft  it,  for  all  the  fubjedts  arc 
concerned  in  trade,  therefore  all  ought  to  conl'ent  to  it  in  Parliament. 

Tho’  they  are  a Company,  they  are  not  conftituted  by  this  Grant,  to  re- 
gulate and  manage  trade  for  England , but  for  themfelves  and  thcirCompany. 

The  heightening,  the  lowering  oi  commodities,  the  rnifing,  the  kfl'cn- 
ing  the  rates  of  all  the  commodities  of  thefe  places,  the  ingroffing  of  all  the 
trade  of  thefe  places,  is  in  their  power  and  in  their  pleafure. 

There  are  no  rules  or  qualifications  in  this  Grant,  injoiriing  to  admit 
numbers  into  this  Company,  or  directing  or  requiring  their  licences  for 
this  trade.  They  have  the  trade  in  themfelves,  without  any  check  or  con- 
troul  from  his  Majcfty  or  the  Government}  they  are  independent  froiji 
the  Government  by  this  Grant,  they  are  without  appeal. 

Obj.  That  they  arc  a Company,  and  that  this  Grant  to  them  is  within 
the  exception  of  the  St  at.  2 1 Jac.  cap.  3. 

Anfw.  1.  Becaufe  that  exception  doth  not  reach  to  Letters  Patent  made 
to  Corporations,  after  the  making  of  that  Adi. 

No  words  of  laving  to  any  Corporation,  that  Ihould  be  afterwards 
eredled  or  granted. 

2.  This  Provifo  doth  not  make  them  better  than  they  were  before  the 
making  of  the  Act,  only  leaves  them  as  they  were  before,  and  as  it  found 
them. 

If  they  were  legal  before,  they  continue  fo}  if  illegal,  they  are  fo  not- 
withllanding  this  Adi. 

Obj.  That  many  Grants  of  this  nature  have  been  made  to  fevcral  Com- 
panies ; to  the  Turky  Company,  Mufovy  and  Hamborough  Companies. 

Anf.  They  do  not  trade  in  joint-btock,  and  monopolize,  as  this  Com- 
pany doth ; they  do  not  exclude  perfons  from  their  Company,  as  this 
doth.  Mr.  Pollexfen  hath  differenced  them  at  large. 

That  there  have  been  many  Monopoly  Grants  in  all  Ages  from  the 
Crown,  appears  by  the  Statute  of  Magna  Charta , by  other  Statutes  made 
in  E.  Illd’s  time,  R.  II.  //.VII.  and  King  James's  time}  and  by  the 
judgments  given  on  Monopoly  Patents  in  all  ages. 

In  the  cafe  of  Monopolies.  In  the  Taylors  of  Ipfwich  calc. 

Peachy's  cafe,  5 E.  III.  feverely  punilhed  for  procuring  a licence  under 
the  Great  Seal,  that  he  only  Ihould  fell  fweet  Wines  in  London,  &c. 

Infl.  3.  fol.  1 81.  Darcy  and  Allen's,  Mar.  Rep.  44  Elisa.  Oppreffion  is 
older  than  the  Law  made  to  punilh  it } Monopolies  arc  as  old  as  the  Laws 
made  to  punilh  them  ; it  is  no  argument  to  juilify  injuries  by  their  ages. 

Sir  Arthur  Ingram's  Patent,  17  Car.  II.  for  the  Canary  Company, 
granting  them  the  foie  trade  there.  There  are  glorious  recitals  in  that 
Patent,  of  advantage  to  the  King’s  fubjedts,  and  for  the  regulation  of 
trade  ; making  the  Company  a body  politick,  that  they  Ihould  have  tint 
foie  trade  to  thofe  Iflands,  excluding  all  others  under  pains  and  forfei- 
tures, with  a non  obj! ante  to  tfie  Statute  againft  Monopolies}  Judgment 
was  given  againft  this  Patent,  Muh.  20  Car.  II. 

1 1 Rep.  fol.  54.  Taylors  of  Ipfwich  cafe.  Compare  this  cafe  with  the 
Company  of  Taylors  cafe ; for  the  good  of  Trade  and  Company,  and  the 
Orders  and  By-laws  fair  and  plaufiblc,  yet  damned,  becaufe  a reftraint 
on  trade. 

The  Company  had  the  profit  of  the  reformation.  No  other  difference 
between  the  cafes,  than  that  This  is  a mighty.  That  a petty  Company. 

14  Car.  II.  cap.  24.  That  Statute  provides,  that  perfons  by  having 
Stocks  in  this  Company,  lhall  not  be  adjudged  traders  within  the  Statutes 
againft  Bankrupts,  which  is  called  by  Mr.  Sollicitor  the  Judgment  of  the 
Parliament  for  this  Grant. 

Says  Mr.  Sollicitor,  Stat.  14  Car.  II.  cap.  24.  takes  notice  of  this 
Company,  and  that  it  is  an  advantage  to  the  Nation  and  Trade  of  it. 

Stat.  29  Car.  II.  1.  takes  notice  of  this  Company,  and  taxes  every 
Capital  Stock  in  the  Company  at  201.  for  every  100/,  Capital  Stock  in 
the  Company. 

Anf.  This  Poll-Acl  taxes  all  Guilds  and  Fraternities,  Bodies  Politick 
and  Corporate } this  doth  not  make  them  legal  Corporations,  Guilds  or 
Fraternities, 

The 
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The  Judgment  the  Parliament  haJ  of  this  Grant  doth  better  appear  The  T.aw  is  the  fame  as  to  foreign  Importation  from  the  laden,  as  to 
npi>n  the  Journals  of  the  Houfes  of  Parliament,  of  the  complaints  made  importation  from  Italy,  to  which  this  Company  doth  not  pretet..!. 
to  tlic  Parliament,  that  this  grant  was  a grievance.  The  Aft  for  encouraging  and  incrcafing  of  Shipping  for  Navigation, 

It  is  no  new  thing  to  mention  proceedings  upon  Journals  of  Parlia-  12  Car . II.  the  beft  Law  that  ever  was  made  for  England  in  dial  P-rli.;- 
tnent:  and  the  Judges  take  notice  of  them.  Hsb.  Rep.  id  Rills.  mem,  except  the  Laws  for  the  prerogative  ; 

And  m a caufeof  ihisconlrqucnceitmay  be  proper  to  adjourn  it  to  Par-  The  Provifo  in  it  follows : Provided  that  this  Aft,  nor  any  thingthere- 
hament,  whete  it  may  receive  the  Judgment  of  his  Majefty  in  Parliament.  in  contained,  extend  not,  or  be  meant  to  reftrain  the  importing  of  any 
This  will  he  a liite  eftabliflimem  of  the  Law  in  this  great  cafe,  which  Efl-Indta commodities,  laden  in  £n-^/>-buiIt  Clip- ; and  whereof  The  M .11- 
roncBfns  the  King’s  prerogative,  the  right  of  the  fubjeft,  and  of  the  whole  ter  and  three-foutths  of  the  Mariners  at  lea  ft  arc  Ergltfi,  from  the  ufual 
Kingdom  in  the  trade  of  the  Nation.  place  or  places  of  loading  them,  in  any  part  of  the  fcas  to  the  Scuth / 

it  will  meet  there  with  a Judgment  that  will  certainly  cflablifb  it,  if  it  or  Eajhiard  of  Cabs  Bcna  Sperauza,  although  the  faid  parts,  be  not  the 
be  for  the  Intrrtft  of  the  King  and  Kingdom  ; but  if  for  the  enlarging  of  places  of  their  growth. 

this  Great  Company,  it  will  meet  with  the  common  fate  of  projefting  This  Law  made  for  the  increafe  of  Englijh  Shipping  and  Navigation, 
Patents  againft  the  mtereft  of  the  King  and  Subjeft.  doth  this  Company  invade  ; and  appropriate  this  Shipping  and  Navigation 

1;  is  a mighty  argument  for  the  reputation  this  Patent  had  with  the  to  thcmfelves,  by  excluding  all  ether  Etiglifli  fuhjeft.'. 

Parliament,  and  the  opinion  they  had  of  it,  by  taxing  their  Capital-  Is  this  for  increafe  or  decrcafe  of  EngJjb  Shipping  and  Navigation,  to 
Stock  at  20  r.  per  Cent.  confine  it  to  Few  hands,  excluding  many  ? 

So  they  do  reputed  Efquircs,  at  5 /.  by  the  head.  There  is  neither  Common  nor  Statute  Law  C3n  bold  this  Company. 

Sollicitojs,  Attorneys,  and  oppttflive  Ufurcrs,  have  the  like  efleem  1 hope  the  Judgment  of  this  Court  will  bind  them  ; and  that  this  Act  of 
with  this  Aft  of  Parliament.  Parlmmcut  will  prevail  againft  this  Company. 

Slat.  3 fee.  tap.  6.  This  Statute  is  but  declaratory  of  the  Common  Law,  The  Provifo  is,  for  all  Englijbmcn  to  carry  "in  all  £n,?Z$-bu3t  Ships . u.v 
and  made  to  avoid  queftions  and  fuits  in  Law  which  might  be  cccafion-  Eajl-hulia  commodities  brought  from  Infidels. 

cil  by  Charters  of  impropriating  the  trade  of  Spain  and  Portugal,  and  then  The  Charter  fays,  this  Company,  and  the  Ships  and  their  men  flail  on- 
in  making  for  the  trade  of  France.  |y  carry.  Which  fliall  prevail,  the  Aft  of  Parliament  or  the  Chatter  .' 

If  the  mifehiefi  recited  in  that  Statute,  and  the  evils  happening  to  Thcfc  laft  mentioned  Acts  of  Parliament  diftinguiih  between  Subjects  and 
EngLnJ,  and  the  King’s  fuhjeft s be  true,  without  all  hefitation.  Alien  Importers,  between  Englijh  and  Foreign  Ships  ; 

Thole  Charters  mentioned  in  that  Statute,  and  condemned  by  that  Not  between  the  Rojl-hdiet  Company  duly,  and  Aliens:  Shall  thcfc 
Statute,  were  not  only  grievous,  but  illegal,  and  Monopolies  ; Laws  made  for  England,  be  now  appropriated  to  this  Company  r 

It  appropriating  the  trade  of  thcfc  dominions  to  l>  w Merchants,  and  Shall  they  have  the  benefit  of  it  ? Can  the  King’s  Grant  take  from  his 
excluding  all  other  his  M-jc  fly’s  fubjefts  from  the  trade-,  fubjefts  the  advantages  given  by  Afts  of  Parliament,  and  appropriate  to 

Debarring  the  King’s  fubjefts  in  England  from  that  free  and  common  fome  what  is  granted  to  all  ? 
traffiek,  which  his  fubjefts  in  Ireland  and  Scotland  had  ; I crave  leave  to  obferve  fome  things,  by  wav  of  anfwer  to  Mr.  Attor- 

To  the  manifpil  impoverifliing  of  Mailers,  Owners  of  Ships,  Mariners,  ney’s  pofitions  and  inferences  in  his  argument  yeilerday. 

Fifiiermcn,  Clothirrs,  Tuckers,  fcpinftcrs,  and  many  rhoulandsof  h-ndi-  He  diftinguilhes  between  inland  and  foreign  trade,  he  did  allow  the  fub- 
crafts-men  ; jeft  the  benefit  of  a home  trade  without  reftraint. 

The  decrcafe  of  his  Maiefty’sCuftomSjSubfidies,  and  other  Impofitions;  That  the  Hulbandman  might  plough. 

The  ruin  and  decay  of  Navigation  ; That  one  Englijbtn/ni  might  privately  fell  to  another  by  the'Common 

The  abating  of  the  prices  of  our  Wool,  Cloth,  Corn,  and  fuch  like  Law,  without  licence  from  the  Crown, 
commodities ; Yet  one  fubjeft  could  notbuy,  fell,  or  trade  with  another  publiclcly  in  an 

The  enhancing  of  all  French  and  Spanijh  commodities,  that  all  Own-  open  fair  or  market,  without  licence  from  the  Crown,  and  this  for  the  pre- 

ers  and  Mariners,  with  divers  others,  fliall  be  cut  off  fiom  the  ordinary  fervation  of  the  peace,  to  prevent  public  aflemblies  and  meetings  : And  that 

means  of  maintenance,  and  preft  rving  their  ellatcs;  no  Fair  or  Market  could  he  kept,  but  by  licence  from  the  Crown. 

Andall  French  and  Spanijh  commodities  fball  be  in  a few  hands;  I think  there  are  Fairs,  Markets,  and  Corporations  in  bv  prefer  ip- 

To  the  hurt  and  prejudice  c-f  all  the  fubjefts;  therefore  cnafts,  it  fliall  tion,and  their  beginning  is  not  known,  and  fuch  are  allowed  by  Law. 
be  lawful  for  all  his  Majcfly’s  fubjefts  in  England  and  IVJ.s,  to  have  free  | And  preferiptions  are  compared  to  the  head  of  Nile,  which  could  never 
liberty  to  trade  into,  and  from  Spain,  France  and  Portugal , in  fuch  fort  as  be  difcover’d. 

was  accuftomcd  at  any  time  in  his  Majefty's  time.  And lhat  <*«ch  ancient  preferiptions  arc  as  ancient  as  the  Grants  of 

Slat.  4 Jac.  cap.  9.  Made  to  confirm  the  Charter  to  the  Company  of  Kings  or  Inhabitants  in  the  World. 

Exeter  Merchants,  upon  lingular  reafons  recited  in  the  Aft  of  Parliament,  And  for  foreign  trade:  He  laid  it  down  for  a pofition,  thatno  fubjeft  could 

declaring  the  Slat.  30  Jac.  cap.  6.  Ihould  not  impeach  that  Charter,  being  trade  abroad  without  the  King’slicence  in  any  part  of  the  Chriftiar.  World.  • J 

for  publick  good.  I do  not  find  any  authority  for  this,  practice  is  againft  it. 

Stat.  45.  Ed.  III.  cap.  4.  That  no  impofition  fliall  be  charged  upon  The  reft  of  the  Counfel  that  argued  for  the  Company  did  not  infill  up- 
Wool  in  no  fort,  without  the  aflbntof  the  Parliament : this  Stat.  was  not  on  it;  nay,  they  did  feem  to  admit  a trade  for  Engljh  Merchants  with 
made  out  of  necelEty,  for  it  was  the  Common  Law;  yet  it  was  thought  Alien  Chriftians,  without  the  King’s  licence. 

lit  by  the  Pariiament  at  that  time,  to  declare  tlic  Law  by  an  Aft  of  Par-  This  is  againft  the  authority  of  F.  N.  Br.  8j.  Dyer  165,  296.  againft 
Lament.  ' Lord  Ccke’s opinion.  Rolls  Rep.  Taylors  of  Ipftoich,  Stat.  9 II.  lU.chap.  30. 

Stat.  1.  H.  IV.  cap.  16,  17.  Againft  Letters  Patent  made  to  ingrofs  Magna  Cbarta,  2 E.  III.  cap.  9.  18  E.  III.  cap.  2.  25  E.  III.  cap.  2. 
trades,  Idc.  38  E.  III.  cap.  2.  5 R.  II.  cap.  2. 12  H.  VII.  cap.  ib. 

So  ancient  was  the  Monopoly,  and  ingrofling  of  trades  by  illegal  Let-  Stat.  zb  H.  VIII.  cap.  10.  RaJIall  566.  which  gives  the  King  for  a li- 
ters Patent.  mited  time  power  to  licenfe  trade  and  traders  in  fome  meafure,  in  fome 

When  illegal  things  turn  to  a grievance,  'tis  ufual  to  fupprefs  them  by  pans,  in  fome  commodities.  Vide  the  Statute. 

Afts  of  Parliament,  and  not  to  leave  their  Judgment  to  the  ordinary  Courts  His  dillinftion  for  Merchants  to  trade,  without  coming  to  the  Staple: 
of  Juftice,  without  declaration  firft  had  in  Parliament.  and  therein  he  diftinguilhes  between  Merchants  and  Traders,  who  arcob- 

Stat.  2\  Jac,  cap.  3.  This  Statute  takes  notice,  tho*  the  King’s  Difpo-  liged  to  come  to  the  Staple, 
fition.  Judgment  and  Declaration  was,  that  all  Monopolies  were  againft  What  warrant  hath  he  for  this  dillinftion  ? The  Prayer  of  the  Commons 
Law ; and  that  no  Suitors  fliould  move  for  fuch  Grants  yet  upon  mifin-  to  the  King  in  Parliament : the  Petitions  of  Merchants  to  the  King  : the 

formations  and  untrue  pretcncesof  publick  good,  many  fuch  Grants  have  King’s  reftraint  of  Merchantsin  their  trade,  notwithftanding  Aftsof  ^arlia- 

becn  unduly  obtained,  and  unlawfully  put  in  execution,  to  the  great  grie-  mem  : the  continuing  of  the  Staple,  nonvithftanding  Afts  of  Parliament 
vance  and  inconvenience  of  the  fuhjeft,  contrary  to  the  Laws  of  the  Realm,  feeming  to  the  contrary,  give  him  a handle  for  this  argument. 

For  the  avoiding  whereof,  that  Statute  is  made  againft  all  Grants  to  1 H.\’ . 7.  The  Prayer  of  the  Commons  to  the  Kmg,  to  fend  foreign 
any  perfon  or  perfens,  bodies  politick  or  corporate,  of  any  Monopoly ; Merchants  out  of  the  Kingdom : the  King’s  anfwer,  Roy  advifaa. 
and  declares  the  fame  illegal.  2 H.  V.  tap.  5. 

Tli  s Statute  doth  quadrate  with  the  defeription  of  a Monopoly.  Thofcwcre  Bills  in  Parliament  prefemed  to  the  King  for  the  royal  af- 

So  doth  the  Eajl- India  Company’s  Charter  in  all  its  points  and  parts,  font ; fo  were  many  of  the  Rolls  of  thofe  Ages,  prefemed  to  the  Kinas  for 

and  in  the  exercife  of  ir,  quadrate  with  thefe  Monopolies,  and  their  de-  their  royal  aflenr,  efpecially  in  things  which  any  way  concerned  the  Kin-' 

feriptions  in  our  Law-Books  and  Cafes ; in  his  prerogative. 

With  my  Lord  Coke's  defeription  of  a Monopoly,  in  his  3 d Injl.  cap.  The  Commons  did  dot  demand  their  rights  in  their  Bills,  but  by  Pe- 
Monopolics.  tition  claim  their  right. 

If  Mr.  Sandy j be  piftured  in  Mr.  Attorney’s  argument,  I take  it  the  Such  anfwcrs  of  Roy  advifera,  are  no  argument  againft  the  right  of  the 
Ecji- India  Charter  is  pictured  in  this  Statute.  fubjeft. 

The  Aft  of  Tonnage  and  Poundage,  12  Car,  U.  fays.  The  Commons  in  Neither  is  the  Petition  or  Prayer  of  die  Commons  in  Parliament,  in  any 
Parliament  repoling  iruft  and  confidence  in  your  Majefty,  in  and  for  the  matter  that  is  their  righ>,  to  the  Crown,  any  argument  againft  their  right/ 
fafe-guard  of  the  Teas,  againft  all  perfons  intending,  or  that  fliall  intend  the  This  was  the  ufual  method,  and  ancient  courfc  of  prefenting  Afts  of  Par- 
difturbance  of  your  Commons,  in  the  intercourfe  of  trade,  and  theinvad-  liament  to  the  Kings,  efpecially  in  Rich.  IPs  time  ; Id.  IV/  and  part  of 
ing  of  this  your  Realm,  give  and  grant  for  every  T un  of  Wine  of  the  H.  V.  then  corrected  upon  fome  complaints  in  Parliament,  tempore  H.  V. 
growth  of  France,  that  Hull  come  into  the  Port  of  London , by  your  natu-  and  H.  VI.  which  may  be  read  at  large  iii  the  Rolls  of  Parliament 
ral-born  fubjefts,  4/.  10 1.  by  ftrangers  and  aliens,  6/.  It  is  their  ufual  way  to  fecure  their  rights  thus  ; fo  is  the  Petition  of 

The  like  notice  taken  of  Poundage,  to  be  paid  by  fubjefts  and  aliens.  tight  in  Car.  ]. 

Fcl.  67.  Rates  in  W arcs,  Silks  imported  in  Ships  Englijh- built,  direSly  The  Prince’s  cafe,  Co.  Ttl.  B.fol  19.  fhews  the  various  forms  of  Afts  of 
from  die  E'fl-Jndies,  the  pound  weight  containing  fixteen  ounces  ; Sub-  Parliament,  in  the  fevcral  reigns  of  Kinns,fomctimcs  by  vvayof  Grants,  is':. 
fidy  duty  15 1.  That  the  Staple  did  continue  till  loft,  by  the  lofs  of  Calais. 

Ol'Uie  Manufafturcof  Italy,  imported  from  thence  in£«£/>/5>-built  Ships,  Stat.  2 E.  III.  cap.  9.  That  die  Staples  beyond  the  fens,  and  on  this 
the  pound  weight  containing  fixiccn  ounces;  duty  il.  13  s.  4 d.  fide  the  fcas,  ordained  by  Kings  in  times  part,  and  the  pains  thereupon  pro- 

This  Aftdiitinguiflies  between  Subjects  and  Alien  Importers,  between  vided , lhall  ceafc,  idc.  ' 

Enghjh  and  Foreign  Ships,  not  between  the  Eajl-lndia  Company  only  and  This  Statute  took  away  the  Staph  s fet  up  bv  the  Kings. 

Aliens:  fliall  this  Law  made  for  England,  be  now  appropriated  tothisCompa-  But  there  was  a Staple  fet  up  by  Aft  of  Parliament,  and  reformed  and 
ny,  and  the  reft  of  England  excluded  by  this  Grant  againft  this  Statute  f altered  by  fcvcral  Afts  of  Parliament,  did  continue  notwithftandin"  the 

This  Law  is  made  for  all  the  King's  fubjeftsand  their  £nj//A-buihShips.  Aft  of  2 £.  III. 

The  confideration  of  this  Subfidy  moves  from  all  the  fubjefts,  the  Grant  But  Englijh  Merchants  are  not  within  any  of  thofe  Statutes,  or  the 
is  by  all,  and  the  benefit  oughtto  be  for  all  the  fubjefts  of  England.  meaning  of  them. 

And 
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And  I do  not  find  that  Mr.  Attorney  gives  any  account  how  thefe 
Staples  wore  taken  away  by  Law,  hut  vanilhed  at  the  taking  of  Calais ; he 
hath  not  told  us  the  beginning  or  ending  of  the  Staple  by  Law,  1 know 
no  Common  Law  for  them,  or  his  diflindtion. 

Rolls  Abr.  Prerogative,  Title  Proclamation , pi.  6.  27  E.  III.  by  the  Sta- 
tute of  the  Staple,  it  was  ordained,  that  Merchants- Aliens  might  bring 
from  beyond  leas  merchandize  of  the  Staple,  but  not  Mcrchants-Dc- 
nizens. 

Bccnufe  Merchants-Dcnizens  doubted  to  be  impeached  in  time  to  come 
for  their  merchandize,  which  they  palled  by  virtue  of  fuch  Grant  and 
Proclamation,  forafmuch  as  they  were  made  out  of  Parliament- 

lath  it  is  granted  in  Parliament,  3 \.E.  III.  cap.  2. 

Stat.  5 R.  II.  cap.  2.  This  Statute  prohibits  the  exportation  of  Gold  or 
Silver,  and  that  no  perfon  other  than  Lords  and  great  Men  of  the  Realm, 
true  and  notable  Merchants,  and  the  King’s  foldicrs,  go  out  of  the  Realm, 
without  the  King’s  licence. 

This  is  declared  to  be  after  publication  of  this  ordinance,  which  implies 
fuch  licence  was  not  necetTary  before  the  making  of  this  Statute. 

Mr.  Attorney  was  plcafed  to  allow,  licences  to  particular  perfons  to 
trade  were  not  revocable ; but  Companies  having  fuch  licences  may  be 
diffolvcd  by  Quo  Warranto. 

Therefore  more  fafe  to  fix  trade  in  Companies  than  perfons. 

Then  doth  this  Charter  do  the  greater  wrong  to  particular  perfons,  who 
by  Law  may  have  fuch  licences,  which  cannot  be  taken  from  them. 

And  it  doth  not  appear,  but  Sandys  hath  fuch  licence,  or  may  have,  and 
ought  not  to  be  retrained  therein  by  any  Grant. 

Mr.  Attorney  did  turn  this  matter  upon  a queftion  of  fadt,  which  will, 
or  will  not  make  this  Company  and  their  Gram  a Monopoly  : 

Vi%.  Whether  this  Company  and  their  Grant  be  a publick  good  and 
advantage  to  the  trade  of  England? 

This  is  a matter  not  to  be  decided  in  this  Court,  I fuppofe,  and  we 
cannot  come  at  this  queftion  in  this  cafe ; therefore  not  fit,  fafe  or  wife  to 
determine  the  Law  in  this  cafe,  till  the  fadt  be  cleared  and  fettled,  and 
that  in  fuch  a Judicature  where  this  queftion  may  be  determined  and 
fettled,  and  the  Law  thereupon  declared  and  eftablifhed. 

It  appears  to  the  Court,  there  are  many  illegal  things  in  this  Grant. 

That  the  Grant  is  a reftraint  to  the  trade  of  EngUjh  Merchants. 

That  it  is  a new  Grant; 

That  it  may  be  dangerous  to  cflablifb  fuch  Grants  by  Judgment  in  a 
Court  of  Law. 

That  there  arc  fome  things  in  the  Canary  Patent,  in  Darcy's  Patent,  nay, 
in  the  Patent  for  fwcet  Wines,  that  were  commendable  and  ufeful ; yet 
that  little  good  did  not  prevail,  but  the  whole  periflied,  and  was  poifoned 
in  the  Monopoly  of  thofe  Grants. 

It  is  advifeable  how  this  Court,  in  this  adlion,  can  adjudge  for  the 
Plaintiffs  upon  this  Record,  where  the  whole  Grant  is  fet  forth  upon  Re- 
cord in  pleading;  and  it  appearing  to  the  Court,  that  fome  parts  of  this 
Grant  are  manifcftly  illegal,  and  may  occafion  oppreflion  to  the  fubjccl, 
and  that  the  belt  parts  of  this  Grant  arc  doubtful,  if  good  or  ufeful  for 
England , or  the  trade  of  it : 

It  cannot  appear  upon  this  Roll,  for  what  part  of  this  Grant  the  Court 
Avail  adjudge  for  the  Plaintiffs,  and  againft  the  Defendant. 

And  it  cannot  appear  what  part  of  it  doth  appear  to  the  Court  to  be 
illegal. 

This  may  turn  to  a precedent  for  the  whole  Grant  in  after-ages,  fince  | 
we  judge  by  precedents:  And  this  precedent  may  occafion  more  Mono- 
poly-Patents, and  this  Judgment  give  them  fandtion. 

As  for  the  fvcond  point  in  this  cafe;  whether  this  adlion  be  maintain- 
able by  the  Company  againft  the  Defendant  Sandys,  admitting  their  Grant 
to  be  good : 

1.  To  allow  fuch  an  adlion  in  a Court  of  Law  for  this  Company  againft 
a ftngle  fubjedt,  will  be  to  give  them  opportunity  to  ruin  any  fubjecl,  that 
{hall  oppofe  them  in  trade. 

They  that  are  too  great  for  all  other  Companies  in  England,  mu  ft  be  too 
ftreng  lor  any  private  fubjedt  in  contcft. 

2.  If  their  Grant  be  a legal  Grant,  they  have  fufficicnt  pains  and  penal- 
ties in  it  to  reduce  any  perfon  to  compliance  with  their  Grant,  without  the 
aid  of  adlions  in  JV]1  m in/ltr- hall. 

And  the  Grant  which  makes  them  a Company,  and  doth  con ftitute  them 
and  their  power,  doth  diicdt  the  remedies,  ways  and  methods  to  fupport 
and  maintain  them  in  their  power  and  Company,  in  all  the  things  grant- 
ed them  ; and  there  being  no  remedy  given  them  by  adlion,  I think  it  may 
be  hard  to  adjudge,  that  an  adlion  will  lie  for  them  in  this  cafe,  againft 
the  Defendant. 

In  cafes  of  new  Injuries  created  by  Grants,  or  by  A3  of  Parliament, 
and  remedies  created  to  repair  fuch  injuries  in  the  Grants  and  Acts  that 
create  them,  fuch  remedies  are  to  be  purfued,  and  not  new  remedies  to  be 
given  in  Courts  for  fuch  new-created  Injuries. 

This  is  an  adtion  brought  upon  the  Grant,  where  no  fuch  remedy  is 
provided  by  the  Grant,  and  other  penalties  are  provided  by  the  Grant. 

The  Grant  diredls  and  gives  forfeiture  of  all  the  goods  imported  againft 
it,  and  the  Ship  wherein  they  are  imported;  but  the  Grant  doth  not  ex- 

Erefs  the  offender  to  anfwer  damages  to  the  Company,  which  is  required 
y this  Adlion,  and  no  fpccial  damages  are  laid  in' the  declaration. 

This  is  like  a penal  Statute,  which  creates  an  offence,  and  adds  a pe- 
nalty. 

The  party  ought  to  fuc  for  fuch  penalties,  and  not  to  fue  for  damages 
in  an  a«ion  upon  the  cafe. 

This  may  be  the  cafe  upon  the  Statute,  2 E.  VI.  for  tithes,  it  gives 
debts  and  no  damages;  fo  the  cafe  doth  not  lie  upon  that  Statute. 

Upon  the  Statute  for  forcible  entries,  and  upon  all  other  Penal  Laws, 
which  give  penalties  by  lingle,  double,  or  treble  damages  ; 

I:  was  never  praSifed  to  bring  actions  upon  the  cale,  upon  fuch  Sta- 
tutes, unlefs  in  Darcy’s  cafe,  which  adlion  mifearried.  Moor  (>71. 

I humbly  conceive  this  adlion  is  not  like  adlions  upon  the  Cuftom  of 
London , or  upon  Duties  to  the  City  of  London,  which  have  been  brought 
by  way  of  Indcbitsnts  for  the  duty. 

In  all  tbefe  cafes  there  was  a certain  duty  created  by  the  Grant,  Cuftom 
or  Charter,  which  made  the  party  Debtor  to  th*  Corporation ; but  in  this 
cafe  here  is  no  duty  created  ; 

* Skinner's  Reports, 

vol.  vn. 


Only  an  injury  declared,  and  a penalty  dire3ed,  which  ought  liot  td 
be  turned  to  an  action  upon  the  cafe,  in  my  opinion. 

I hops  the  Court  wiil  not  make  a precedent,  for  the  Company  to  mul- 
tiply adions  againft  all  perfons  that  they  conceive  to  be  interlopers  of 
aggeffors  upon  their  Grant,  Company  or  Trade. 

There  is  no  fpccial  damages  laid  in  the  declaration  to  accrue  to  the 
Company : 

Only  in  general,  that  the  Defendant,  contrary  to  the  form  and  effedt 
of  thefe  Letters  Patent,  did  trade  within  the  limits  of  their  Grant,  with- 
out licence  of  the  Company,  with  a Ship  called  The  Expectation,  to  the 
prejudice  of  the  Company. 

Wiiliamt’t  cafe,  2 Co.  5.  fcl.  72.  Defendant  being  Vicar  of  Alderburj  in 
Coin.  Salop , is  obliged  by  himfelf,  or  his  ChanJain,  to  celebrate  divine 
fervice  at  Wmlajlon , and  within  the  parilh  of  Al.erbnry  every  Sunday,  and 
to  adniiniftcr  the  facrament  to  the  Plaintiff,  his  fervams  and  tenants  with- 
in his  faid  Manor,  time  out  of  mind: 

And  that  the  Defendant  had  not  celebrated  divine  fervice,  or  adminis- 
tered the  facrament  to  the  Plaintiff,  his  Icrvants  and  tenants  for  a certain 
time,  ad  damnum  of  the  Plaintiff.  Non  cul.  pleaded,  verdict  for  the  Plain-* 
rift,  moved  in  arreft  of  Judgment,  that  an  adtion  upon  the  cafe  doth  not 
lie.  Had  this  been  a private  Chapel  for  himfelf  and  family,  an  action 
upon  the  cafe  had  lain  ; for  then  no  other  perfon  could  have  brought  an 
action  but  himfelf;  his  fervants  could  not. 

But  in  this  adlion,  his  tenants  might  bring  their  adlions. 

Which  may  occafion  multitudes  of  fuits,  for  onedefault  in  the  Plaintiff. 

The  fame  may  happen  in  this  cafe;  every  Member  of  this  Company 
may  bring  the  like  action  againft  this  Defendant. 

And  as  in  that  cafe  the  Plaintiff  had  his  remedy  in  the  Ecclefiaftical 
Courts;— fu  hath  the  Company  their  remedy,  as  the  King  had  againft 
off.  nders,  in  trade  without  licence. 

If  licence  was  ncceffary  by  Law,  by  contempt  to  his  royal  prerogative, 
or  proclamation : 

Compare  it  to  the  cafe  of  a nuifancc  in  the  highway,  no  action  lies  for 
it,  without  fpccial  damages. 

They  do  not  aver  in  the  declaration,  that  this  trade  cannot  be  ma- 
naged without  their  Company. 

If  there  be  any  legal  punifliment  provided  for  fuch  offenders,  fuch  pu- 
nifhroems  are  to  be  purfued,  and  not  new  remedies  by  actions  created,  to 
the  grievance  and  oppreflion  of  the  fubjedt. 

Darcy  and  Alien,  Action  on  the  cafe,  brought  by  Darcy  againft  Alien,  for 
felling  Cards,  contrary  to  his  Patent ; Judgment  pro  DeJ. 

Williams's  cafe,  5 Co.  p.  72.  Mary's  cafe,  lib.  9.  publicum  damnum  is  not 
to  be  reformed  by  action  upon  the  cafe,  but  by  publick  proceedings  by 
indiftment : or  the  like  cafe  lies  pro  privata  damno. 

The  proceeding  of  the  Company  in  this  action,  is  fuppofed  to  be  to 
right  the  Publick  in  the  name  of  the  Company;  not  for  the  reparation  of 
private  damnge,  but  to  repair  the  Pubiick  in  their  Company. 

The  Company  is  in  the  nature  of  the  late  fancied  Cujtodes  Lilertati s 
Anglia ; a notion  to  ferve  the  Publick,  as  they  would  have  it  ; 

And  not  to  be  ufed  to  recover  damages  for  private  injuries,  but  to  fup- 
port and  favc  the  trade  in  ppblick  adlions. 

This  Charter  reltrains  the  King  in  his  prerogative,  the  Kingdom  in  its 
trade,  the  fubjcdls  in  their  freedom  to  trade ; the  King  is  concerned  in  his 
revenue,  the  fubject  in  his  right,  in  this  queftion. 

What  the  Company  cannot  accomplilh  by  the  forfeitures,  powers  and 
penalties  of  their  Charter;  they  defign  totftablifliby  the  Judgment  of  the 
Court,  in  this  adlion  for  the  Company. 

i know  the  Juftice  of  this  Court  is  fuperior  to  this  Company,  and  it  is 
placed  in  lafer  and  better  hands  than  trade  or  regulation  of  it  in  the  Com- 
pany for  England. 

1 therefore  pray  yottr  Judgment  agoinjl  the  Company , and  their 
anion,  for  the  Defendant. 

Term.  Hill.  36  (A  37  Car.  II. 

This  Term  the  Judges  * delivered  their  opinions  feriatim  in  this  great 
caufe.  Walcot  was  but  {hort,  and  his  reafons  being  included  in  thofe  of 
Holloway's,  lAc.  who  fpoke  after,  I have  omitted  them,  to  avoid  repetition. 

Holloway  faid,  all  might  be  reduced  to  one  fingle  point,  which  was, 
whether  the  Charter  granting  a foie  trade  to  this  Company,  cxclufivc  to 
all  others,  be  good  ? 

That  this  was  a great  point,  both  in  regard  of  the  King’s  prerogative, 
and  the  People’s  liberty. 

He  divided  all  trade,  ut  fupra  was  done  per  Sawyer,  Attorney-General. 

Foreign  trade  with  Chriftians  hath  been  opened  by  fcveral  Adts  of 
Parliament;  and  at  Common  Law  'twas  an  inherent  prerogative  in  the 
Crown,  that  none  ftiould  trade  with  foreigners  without  the  King’s  licence. 
And  the  King  having  this  prerogative  zt  Common  Law,  an  Aci  of  Parlia- 
ment is  necellary  to  diveft  him  of  it;  which  none  hath  done  but  to  fome 


: hath  done  but  to  fome 


Micbelbornis  cafe,  cited  by  thofe  that  argued  for  the  Company,  hath 
not  in  any  fort  been  anfwcred  by  the  other  fide. 

This  is  a trade  not  to  be  carried  on  but  by  a Company ; and  none  can 
eredt  a Company  but  the  King. 

The  King  hath  the  foie  power  of  this  trade,  as  of  war  and  peace;  and 
by  declaring  a war,  he  may  determine  a publick  trade,  tho’  fettled  by  Adt 
of  Parliament. 

No  Parliament  ever  look’d  on  this  as  a Monopoly,  nay,  fo  far  from  it, 
as  in  the  14  Car.  II.  eap.  24.  this  Company,  £j fe.  are  faid  to  be  an  advan- 
tage to  the  Publick ; and  that  Adt  was  made,  that  the  perfons  of  this 
Company,  lAc.  fhould  not  be  difeouraged  in  thofe  honourable  endeavours, 
for  promoting  publick  undertakings  ; then  how  can  this  be  a Monopoly  ? 

It  never  hath  been  qucllioned  as  fuch  by  Parliament,  though  they  have 
look’d  narrowly  into  the  King's  prerogative,  even  to  the  quettioningfome 
things  that  were  his  undoubted  right;  and  concludes  pro  Quer. 

Withins.  Here  are  two  points  ; 

Firji , Whether  Lttters  Patent  giving  a foie  trade  to  a Company,  ex- 
elufivc  to  others,  be  good  l 

Secondly , Whether,  in  cafe  if  they  be  good,  an  adlion  lies  ? 

He  thinks  there  is  but  one  queftion,  ar.d  that  whether  the  action  will  lie 
or  not,  as  the  Company  hath  an  intereft  or  not.  For  if  they  have  an  in- 
tereft  by  tbefe  Letters  Patent,  then  the  adtioa  will  unqueilio'nably  lie. 
p.ai3,„4,aa*a*  The 
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The  cafe  depending  folely  on  foreign  trade  with  Infidels,  he  fhall  apply  ! 
to  that,  and  not  meddle  with  inland  trade. 

’Tis  a creat  point  as  to  the  King's  prerogative,  and  the  people’s  liberty. 
Firjt,  He  takes  it,  that  by  the  Common  Law  the  King  lias  a prerogative 
to  reftrain  all  his  fubjefts  from  going  beyond  fea,  as  F.  jV.  B.  85.  ’ Tis  true 
F.  fays,  every  fubjeft  may  go  out  of  the  Realm  to  merchandize,  tdc.  but 
that  is  to  be  underftood,  he  Iball  not  be  punifliedfor  fo  doing,  but  the  King 
may  prohibit  him,  as  appears  by  the  fame  Book ; and  that  three  ways, 

( i.t.)  by  the  Great-Seal,  the  Privy-Seal  or  Signet,  or  by  Proclamation. 
And  tho'  in  Dyer  165.  cued  by  Mr.  Wsliiems,  ’tis  faid,  that  before  R.  II. 
fubjefts  may  go  beyond  fca,  yet  ’tis  there  agreed,  the  King  may  prohibit  ; 
and  a quart  is  made,  if  a going  over  without  a licence  be  not  a contempt, 
though  there  was  no  prohibition.  Afterwards  in  the  fame  Book  296.  'tis 
holdcn  fuch  departure  before  ex  pre  Is  prohibition  is  no  contempt;  but  all 
the  Books  fay,  when  there  is  a prohibition,  then  it  is  a contempt. 

As  none  may  go  againftor  without  the  King’s  licence;  fo  if  they  are 
gone,  the  King  may  recal  them,  as  appears  by  Dyer  375. 

’Tis  objected,  the  King  may  prohibit  fume  particular  perfons  by  writ ; 
but  he  cannot  prohibit  all  his  fubjefts. 

Anfwered , There  are  fcveral  ways  of  prohibiting  by  writ,  which  is  di- 
rected to  particular  perfons;  and  by  proclamation,  which  is  general. 

And  all  the  King’s  fubjefts  are  bound  to  take  notice  of  the  King’s  Great- 
Seal  and  Privy  Seal. 

Secondly,  The  King  hath  the  controuling  power  over  all  trade  with  In- 
fidels ; he  may  fay,  overall  foreign  trade  in  general:  he  faith,  Mickeibt) ne’s 
cafe  goes  farther  than  Fitzherbert’%  N.  B.  and  he  hath  not  heard  any  au- 
thority offered  again#  Michelbome' s cafe,  as  to  trade  with  Infidels  ; and  the 
opinion  in  that  cafe  feems  to  he  given  upon  fuch  a queftion  as  this.  So 
that  it  is  the  judgment  of  the  Court  in  a like  cafe,  for  he  who  was  then 
Chief- Juftice  delivered  it,  and  none  of  the  Court  oppofed  it. 

The  prerogative  of  making  leagues  is  in  the  King,  and  he  may  make 
them  as  he  pleafes  ; then  it  would  be  hard,  the  Law  Ihould  give  the  King 
a power  to  make  leagues,  and  yet  the  fubjefts  flinuld  have  a right  to  do 
fuch  things  to  break  them.  But  though  the  fubjccls  may  not  trade  with 
Infidels,  yet  the  King  may  liccnfe  them,  or  trade  himfclf;  as  the  Jews 
were  prohibited  commerce  with  the  Nations,  yet  Solomon  traded  with 
Hiram  King  of  Tyre  for  Gold. 

The  fevcral  Licences  and  Petitions,  cited  and  Ihewn  by  the  Plaintiffs 
Counfel,  though  they  prove  no  right  in  the  Crown,  yet  are  evidences  of 
it ; for  to  what  purpofe  fhould  there  be  fo  many  licences  from  the  Crown, 
and  petitions  from  the  Commons  to  the  King,  for  liberty  to  trade,  unlcfs 
the  Kins  had  fuch  a right  ? Therefore,  unlcfs  where  the  Parliament  hath 
opened  it,  the  King  hath  power  tocontroul  all  foreign  trade,  efpccially  with 
Infidels. 

Objection.  But  though  the  King  had  fuch  right,  yet  now  the  pro- 
hibiting part  of  the  Patent  is  void  by  the  Statute  of  E.  III.  which  is 
pleaded ; and  the  enabling  part  of  the  Patent  is  void  by  the  Statute  of  Mo- 
nopolies.. 

Anfwer.  As  to  the  firft,  that  Statute  relates  not  to  this  trade. 

Fsrjl,  Becaufe  no  fuch  trade  then  in  being ; fo  that  the  Parliament 
could  have  no  regard  to  it,  unlcfs  by  prophecy,  neither  could  they  know 
whether  it  would  prove  hurtful  or  beneficial  to  the  Kingdom.  But  take 
the  Ail  at  the  large#,  yet  you  mu#  take  it  to  relate  to  the  fubjeft  matter, 
which  was  for  VVool  ; fo  that  the  words  Jball  be  open  may  be  taken  free 
from  Cujlam , and  to  have  no  other  hnpofitions  upon  them. 

As  to  the  Jennet,  whether  a Monopoly  : he  fays,  a Monopoly  is  no  Im- 
moral Aft , hot  only  again#  the  politick  part  of  our  Law ; which  if  it  hap- 
pen to  be  of  advantage  to  the  Publick,  as  this  trade  is ; then  it  ceafes  a fo 
to  he  again#  the  prohibiting  part  of  the  Law,  and  fo  nor  within  the  Law 
of  Monopolies. 

The  Company  hath  been  in  poffelfion  of  this  trade  near  one  hundred 
years,  and  that  pofleffion  will  in  time  give  a right : and  cited  Grotius  dt 
Jure  Pads,  fic.  and  concludes  pro  £>utr. 

The  Argument  of  the  Lord  Chief- Juftice  Jefferies , at  the  Court 
of  Kittg's-Bencb,  concerning  the  Great  Cafe  of  Monopolies. 

The  Eafi- India  Company  Plaintiffs,  and  Thomas  Sandys  Defendant;  wherein 
their  Patent  for  trading  to  the  Eafi-lndies , exclufive  of  all  others,  is 
adjudged  good. 

Entered  Trin.  3;  Car.  II.  B.  R.  Rot.  126.  and  adjudged  Termino  S.  Hilar. 
Annis  36  id  37  Car.  II .id  Primo  Jac.  II. 

PLEA. 

1 .  T'XEfcndant  demands  Oyer  of  the  Letters  Patent  which  are  fet  forth  in 
1 J hac  verba:  In  which  (as  it  hath  been  obferved ) the  penalty  of 
forfeiture  of  Uiip  and  goods,  one  moiety  to  the  King,  and  the  other  to  the 
Company,  and  imprifonment,  is  omitted. 

2.  There  is  a claufe,  chat  the  Company  may  liccnfe  ftrangers  or  others, 
and  that  the  King  will  not  without  thcconfent  of  the  Company  give  li- 
cences, cde. 

3.  That  none  fhall  have  a Vote  in  the  General  Affembly,  but  he  that 
hath  500/.  flock. 

4.  And  there  is  another  claufe,  which  hath  not  been  mentioned  bv  the 
Counfel  on  either  fide;  that  if  it  fhould  hereafter  appear  to  his  Majcfty  or 
his  fuccelTors,  that  that  Grant,  or  the  continuance  thereof,  fhall  not  be  pro- 
fitable to  his  Majefty,  his  heirs  and  fucceffors,  orto  this  Realm,  that  after 
three  years  warning,  under  the  Privy-Seal  or  5ygn  Manual,  thefamc  fhould 
be  utterly  void. 

For  Pica,  the  Defendant  fay?,  by  an  Aft  of  Parliament,  made  15  £.  III. 

Jt  is  cnafted,  that  the  fea  fhall  be  open  for  all  Merchants  to  pafs  with  their 
merchandizes  where  they  pleafe  ;and  that  the  Defendant,  by  virtue  of  that 
Aft,  and  according  to  the  Common  Law  of  England,  did”  traffick  within 
tbofe  place*  mentioned  in  the  declaration,  without  any  licence,  and  again# 
the  will  of  the  Company,  as  the  Plaintiffs  have  declared,  front  ei  benelicuit. 

Plaintiffs  demur. 

In  the  debate  of  this  cafe,  at  the  Bar,  there  were  fevcral  matters  dif- 


courfedof;  but  at  length  by  the  ccnfent  of  both  fidcs,  it  1 apprehend,  the 
cafe  was  refolvcd  into  the  fie  two  points  : 

1 - Whether  thclc  Letters  Patent  giving  or  granting  licence  or  liberty  to 
the  Plaintiffs,  to  exercile  the  foie  trade  to  the  Indies,  within  the  limits  of 
their  Grant,  with  prohibition  to  all  others,  be  good  in  Law  i 

2.  Admitting  the  Grant  good,  whether  this  action  be  maintainable  for 
the  Plaintiff's  ? 

Now  to  let  me  into  the  debate  of  thefe  two  points  : I think  not  amifs, 
to  remember  tome  things  tiut  have  been  mentioned  by  the  Counfel,  that  1 
think  are  no  ways  in  queition. 

I.  At  this  time  I conceive,  therefore,  that  whether  the  King  may  pro- 
hibit hisfubjefts  from  going  beyond  leas  by  wiit  or  otherwife,  by  his  ab- 
folute  prerogative,  without  giving  any  reafon,  is  not  the  queilion  ; nor 
furc  was  it  ever  thought  a queilion,  till  it  was  lately  ftirred  at  the  bar. 
For  the  writ  in  Filx.  N.  B.  85. and  the  Regificr  import  no  fuch  thing; 
and  our  Books  fay,  the  furmifes  mentioned  in  thofe  writs  are  not  traverfe- 
abie:  fo  is  Dyer  165  fo"  296.  For  finely  the  King  may  reftrain  his  fub- 
jefts  from  going  beyond  fea,  and  is  not  bound  to  give  any  reafon  for  his  fo 
doing  ; but  that  is  not  now  in  queftion. 

II.  In  the  next  place,  1 do  not  conceive  there  is  any  difference  (tho’ 
much  difeourfe  hath  been  about  Indians  and  Infidels ) whether  the  Eafi- 
lndies  were,  at  the  time  of  the  Grant  of  this  Patent,  inhabited  by  Cbrif- 
tians  or  Infidels  j tho’  by  the  way,  in  the  debatingof  this  cafe,  I fhall  fhew 
perhaps  that  matter  may  in  fome  meafure  aifeft  the  Defendant,  but  will 
not  at  all  affeft  the  Grant  to  the  Plaintiff's.  So  that  I conceive,  that  whe- 
ther this  country  or  place,  or  any  other  inhabited  by  Cbrfiians  or  Infidels , 
that  is  not  otherwife  provided  for  by  Aft  of  Parliament,  will  make  but  the 
fame  queftion. 

III.  Whether  every  claufe  and  article  in  thefe  Letters  Patent,  viz. 
touching  forfeiture  of  fhip  and  goods,  imprifonments,  or  divers  other 
claufes  contained  in  the  Charter,  be  legal  or  nor,  is  not  now  in  queftion. 
Forfurely  it  would  be  hard  to  maintain  them  all,  and  therefore  the  Plain- 
tiffs Counfel  have  avoided  thofe  queftions,  by  bringing  this  aftion  ; and. 
tho’  the  Defendant’s  Counfel  have  mentioned  them,  yet  finely  it  was  only 
intended  to  fully  the  caufc,  and  not  that  they  thought  them  to  affeft  the 
queftion. 

IV.  Nor  is  it  the  queftion,  whether  by  this  Grant  to  the  Plaintiffs  the 
King  has  fettered  or  confined  his  prerogative,  by  putting  in  a covenant  to 
exclude  himfclf  from  granting  licences  to  others  of  his  fubjefts  to  trade 
within  the  limits  of  the  Plaintiffs  Charter;  tho"  Mr.  JVUliams  (always  a 
friend  to  the  King's  prerogative),  in  tendernefs  and  care  thereof,  teemed  to 
be  lurprized  by  the  inconfideratc  extravagancy  of  the  Grant ; and  would 
have  us  believe,  that  he  was  aftlifted  with  the  difmal  confcquences  that 
muft  neceffarily  enfue  by  the  King’s  parting  with  fo  great  a prerogative  ; 
and  that  either  by  the  advice,  content,  or  the  inadvertency  of  his  Attorney- 
General,  and  the  reft  of  his  Counfel,  by  having  a greater  regard  to  the 
Eafi-  India  Company  for  the  fake  of  their  money,  than  they  had  to  the 
King  in  difeharge  of  their  duty.  To  acquit  them  and  us,  therefore,  of  that 
dilemma,  1 am  of  opinion,  though  it  makes  nothing  to  the  queftion  that  is 
now  before  us,  the  King  may  grant  licences  to  any  of  his  fubjefts  to  trade 
to  the  Eafi- Indies,  nolwithftanding  the  Charter,  or  any  article,  claufe  or 
condition  therein  contained,  to  the  contrary ; and  nolwithftanding  any 
caution  or  advertifement,  that  in  his  argument  he  gave  to  the  King,  orhis 
reflection  that  he  made  upon  his  Counfel,  cither  for  their  ignorance  or 
hafty  inadvertency  in  the  p.tffingof  that  Grant.  And  I am  the  rather  in- 
duced to  be  of  that  perfuafion,  for  that  the  molt  learned  of  our  profeflion, 
whofc  opinions  have  been  quoted  by  him  and  others  that  have  argued  on 
the  Defendant’s  fide,  were  then  of  the  King’s  Counfel,  and  were  privy  to, 
2nd  advifed  both  thefe  Letters  Patent,  and  all  others  of  the  like  nature, 
that  have  been  granted  for  thefe  hundred  years  laft  pad.  I therefore  think 
fit  to  fay,  that  I believe  Mr.  Attorney- General,  and  the  relief  the  King’s 
Counfel,  have  difeharged  their  duty  as  well  to  the  King,  by  maintaining  of 
this  Grant,  as  Mr.  Williams  has  in  this  inftance  manifdtcd  his  loyalty, 
by  endeavouring  to  deftroy  it.  In  iiort  therefore,  as  I faid  before,  every 
claufe  in  this  Charter  is  not  to  be  maintained,  and  therefore  is  not  to  affeft 
the  queftion  now  to  be  determined. 

V.  Whereas  it  has  been  objected,  that  though  upon  the  pleadings  it  is 
agreed,  that  the  Defendant  never  was  a member  of  the  Eafi- India  Cor  . , v, 
nor  had  any  licence  from  them  to  trade  to  the  Indies,  yet  he  might  a 
licence  from  the  King;  which,  as  I conceive,  the  King  is  not  debarreu  o 
grant  by  any  claufe  in  the  Letters  Patent ; yet  I am  of  opinion,  that  if  the 
Defendant  had  any  fuch  licence,  it  ought  to  have  been  Ihewn  on  his  part  ; 
which  not  being  done,  it  ought  to  be  taken  by  us,  as  1 believe  the  truth 
of  the  fact  is,  the  Defendant  never  had  any  fuch  licence. 

VI.  It  was  obferved,  that  the  Plaintiffs  in  their  declaration  had  allcdgcd, 
that  this  trade  could  not  be  managed  but  per  bujufnwdi  Cos  pus  Corporatism  ; 
and  by  this  means  they  had  excluded  the  King  from  conftituting  any  more 
Companies  to  trade  within  their  limits,  tho’  perhaps  the  advantage  of  th  s 
Kingdom  might  hereafter  require  it.  Nay,  tho’  the  Indians  might  defire  a 
further  treaty  of  commerce,  or  that  the  trade  of  thefe  places  might  require 
more  Companies  to  be  erected ; yet  fay  they,  this  Grant  hath  made  the 
Plaintiffs  a mere  Republick,  and  thereby  has  altered  the  conftitution  of 
England,  in  the  management  of  trade  by  Commonwealths,  by  placing  it 
in  Companies,  who  (were  they  independent  upon  the  Crown)  are  truly 
fo  called.  Yet  in  as  much  as  1 did  before  obferve,  that  the  King  is  not  by 
this  Grant  cither  excluded  from  making  any  new  treaties  with  the  Indians, 
or  from  making  any  Corporations,  or  granting  any  other  licences  to  any  of 
the  reft  of  his  fubjefts,  notwithftanding  any  of  the  claufes  in  the  Charter  ; 
fol  am  of  opinion  that  that  objection  alfodoes  not  affeft  the  queftion  now 
to  be  determined  : and  for  that  reafon,  among#  others,  I thought  it  not 
improper  to  mention  that  Claufe  in  the  Charter  that  was  omitted  at  ih; 
Bar,  which  the  King  has  annexed  as  a condition  to  his  Grant ; that  if  it 
Ihould  hereafter  appear  to  hisMajefty  or  his  fucceffors,  that  that  Gram,  or 
the  continuance  thereof,  in  the  whole  or  in  any  part,  Ihould  not  be  profita- 
ble to  hisMajefty,  his  heirs  and  fucceffors,  orto  this  Realm;  that  after  three 
years  warning  by  warrant,  unJer  the  King's  fcal  or  fign  manual,  it  Ihould  be 
made  utterly  void.  So  that  it  appearing  that  the  King  hath  neirner  diverted 
himfelfof  the  power,  norat  the  time  of  theGrantdid  defign  to  be  prevented, 
tolhew  his  inclination  for  the  promoting  of  the  advantage  of  his  Kingdom 
has  given  himfclf  fcope  enough  to  obviate  all  thofe  emergencies.  C Yet 
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by  the  way  I cannot  but  obferve  that  Mr.  Williams,  to  (hew  his  diflikc  to  a | 
Commonwealth,  declared  it  to  be  abfolutely  oppofitc  to  the  intcrcft  of  a | 
Angle  perfoh  ; but  the  Angle  perfon  he  concern’d  himfelf  for,  was  not  the  | 
King  and  his  prerogative,  but  his  Client  the  Defendant,  anJ  his  trade  ; 
who  tho’  1 cannot  in  propriety  of  fpeech  call  aCommonwealth,  yet  1 can- 
not but  think  this  oppofition  of  his  feems  to  proceed  from  a Republican 
principle.  For  he  by  his  interloping  has  been  the  firft  fubjeft  that  within 
this  Kingdom,  for  near  an  hundred  years  laft  part,  hath  in  IVe/lminJlir-ball 
publickly  oppofed  himfelf  againft  the  King’s  undoubted  prerogative  in  the 
Grant  now  before  us  : andl  hope,  by  this  example,  the  reft  of  his  Majcf- 
ty’s  fubjc&s  will  be  deterred  from  the  like  difobedicnce. 

There  were  fame  other  fuperfluous  objections  nude  again  ft  the  claufcs  in  I 
the  Charter,  and  again!!  the  formality  of  the  pleadings,  which  I think  not  | 
mceflary  to  remember  ; and  therefore  having  thus  premifed,  I fhall  now  | 
defeend  tothofe  points  I think  only  material  in  this  caufe. 

I.  The  firft  and  great  point  in  this  caufe,  is.  Whether  this  Grant  of  the  J 
foletrade  to  the  India,  to  the  £u//-//i<jY<2  Company,  excluftve  of  all  others, be 
a good  grant  in  Law  or  not?  And  1 am  of  opinion  it  is.  And  by  the  way, 

I cannot  but  make  the  fame  remark  in  this  cafe,  as  my  Lord  Chief-Baron 
Fleming  made  in  the  great  cafe  of  Bata  in  the  Exchequer,  Lant,f.  27.  that  \ 
it  is  a great  grace  and  eminent  sdl  of  condefcenfton  in  the  King  to  this  De-  | 
fendant,  that  he  does  permit  this  great  point  of  his  prerogative  to  be  difput-  1 
ed  in  IVeJlminJler-ball ; but  by  this  he  docs  fufficiently  fignify  to  all  his  | 
fubjedts,  that  he  will  perfift  in  nothing,  tho’  it  feem  never  fomuch  for  his 
advantage^but  according  to  the  Laws  of  the  Land.  1 fhall  therefore  endea- 
vour to  make  it  appear,  that  he  is  inverted  with  this  prerogative  by  the  Law 
of  this  Nation  : but  by  the  Law  I do  not  only  mean  the  cuftomary  Com- 
mon Law  or  Statutes  of  this  Realm,  which  ate  native  and  peculiar  to  this 
Nation,  which,  as  Mr.  Attorney  well  obferved,  are  not  adapted  to  this  pur- 
port; but  fuch  other  Laws  alfo  as  be  common  to  other  Nations,  as  well  as 
ours,  and  have  been  received  and  ufed  time  out  of  mind,  by  the  King  2nd 
People  of  England  in  divers  cafes,  and  by  fuch  ancient  ufage  are  become 
the  Laws  of  England  in  thofe  cafes  ; namely,  the  general  Laws  of  Na- 
tions, the  Law-Merchant,  the  Imperial  or  Civil  Law,  every  of  which 
Laws,  fo  far  forth  as  the  fame  have  been  receiv’d  and  us’d  in  England  time 
out  of  mind,  may  be  properly  faid  to  be  Laws  of  England. 

And  for  the  better  communicating  my  thoughts  upon  this  fubje&,  I 
will  proceed  by  thefc  fteps  : 

1.  I will  very  briefly  confiderof  the  inland  trade  within  this  Kingdom, 
and  the  foreign  trade  with  other  Nations;  and  therein  obferve,  that  the 
King’s  prerogative  is  concerned  in  both,  and  that  there  is  a great  difference 
between  both,  allow’d  by  the  Municipal  Laws  of  this  Kingdom. 

2-  I fhall  fhew  that  the  liberty  of  foreign  trade  may  be  reftrain’d. 

3.  That  foreign  trade  and  commerce  being  introduc’d  by  the  Law  o f 
Nations,  ought  to  be  govern’d  and  judg'd  according  to  thofe  law: . 

4.  That  by  the  Laws  of  Nations,  the  regulation  and  reftraint  of  trade 
and  commerce  is  reckon’d  inter  Juris  Regalia ; i.  t.  the  prerogative  of  the 
fupreme  Magiftrate. 

5.  That  tho’  by  the  Laws  of  this  Land,  and  by  the  Laws  of  all  other 
Nations,  Monopolies  are  prohibited,  yet  Societies  to  trade,  fuch  as  the 
Plaintiffs,  to  certain  places  excluAve  of  others,  arc  no  Monopolies  by  the 
Laws  of  this  Land,  but  are  allow’d  to  be  erc&ed  both  here,  and  in  other 
countries,  and  are  ftrengthen’d  by  the  ufage  and  pradficeof  both  in  all  times. 

6.  I fhall  fhew  the  authorities  that  are  extant  in  our  Books,  together 
with  precedents,  and  realons  both  publick  and  politick  ; for,  as  my  Lord 
Fleming  fays,  that  fuch  reafons  are  good  directions  for  our  judgment  in  fuch 
cafes  as  thefe,  being  demonftrations  of  the  courfe  of  antiquity  ; and  there- 
in alfo  obferve  the  neccflity  and  advantage  of  fuch  Societies,  and  by  the 
way  endeavour  to  anfwer  the  feveral  Adts  of  Parliament,  precedents  and 
authorities,  with  all  other  the  obje&ions  that  have  been  made  againft  my 
conclufion. 

Fir/l,  then,  to  conftder  the  difference  between  the  inland  and  the  foreign 
trade  allow’d  of  in  our  Books,  and  that  the  King's  prerogative  doth  affed! 
both.  As  to  Manufadtures,  under  which  all  forts  of  Artificers  are  con- 
cern’d, 1 think  they  remain  with  the  moft  liberty  by  the  Common  Law; 
and  as  Mr.  Attorney  obferv’d,  the  publick  weal  is  little  concern’d  therein, 
only  to  preferve  every  one  in  the  quiet  enjoyment  of  the  fruits  of  his  own 
labour  and  induftry,  yet  even  in  that  the  King's  prerogative  hath  not  been 
totally  excluded  : for  as  it  is  taken  notice  of  in  our  Books,  all  things  that 
are  at  this  day  enjoy’d  by  cuftom  or  prefeription,  had  their  commencement 
by  royal  Grant ; and  by  that  means  no  Artificer  within  the  City  of  Loudon 
can  at  this  day  ufe  two  trades  ; /.  e.  a Carpenter  cannot  ufe  the  trade  of  a 
Joyner,  or  a Bricklayer  of  a Plaiflerer. 

2.  As  to  the  trade  of  merchandize  or  inland  commerce,  generally  fpeak- 
ing,  it  had  the  next  freedom  by  the  Common  Law,  but  was  fubjcci  never- 
thelefs  to  be  limited  or  reftrain’d  by  the  King’s  prerogative  in  feveral  par- 
ticulars ; as  for  inftance,  to  prevent  all  foreftal ling  and  ingrofling.  So  Mr. 
Attorney  did  well  obferve,  that  numbers  of  people  could  not  meet  to  traf- 
fick  or  merchandize,  without  being  in  danger  of  being  punifh’d  as  unlaw- 
ful affcmblies ; the  Crown  therefore  granted  the  liberties  of  Fairs  and 
Markets,  forthc  fake  of  commerce  andtrade;  all  which  did  originally  pro- 
ceed from  the  Crown,  and  therefore  by  abufing  thofe  liberties  may  ftill  be 
forfeited  to  the  Crown ; and  paffing  by  all  other  inftances,  1 fliall  only  in- 
ftance one  taken  notice  of  in  our  Books,  which  well  conftder’d  may  go  a 
great  way  In  the  cafe  at  the  Bar.  Regijler,  fol.  107 . the  King  grants  to 
the  Abbot  of  IVejbninJler  and  his  fucceffors,  that  they  Ibould  hold  a Fair 
at  Wejlminfter  thirty  odd  days  together,  with  a prohibition  that  no  man 
fliould  buy  or  fell  within  feven  miles  of  that  Fair  during  that  time  ; and 
the  King  does  there  command  the  Sheriffs  of  London  by  his  writ  to  feize 
the  body  of  an  inhabitant  of  Salisbury,  for  felling  cloths  in  London  within 
the  time  of  the  Fair.  Now  here  is  a Charter  granted  to  a particular  per- 
fon cxclufive  of  others,  for  a time  fubjedl  to  more  objections  than  the  Char- 
ter now  in  queftion,  yet  approved  of  by  our  Books.  Hence  it  came  that 
Corporations  were  erefted,  and  trade  confined  to  places  and  perfons  ex- 
clude of  others,  for  all  fuch  came  originally  from  the  Crown  : And  as  I 
faid  before  in  the  cafe  of  Fairs,  fo  I may  now  fay  in  the  cafe  of  Corpora- 
tions, that  tho’  they  claim  liberties  and  privilegesby  prefeription,  yet  thefe 
originally  proceeded  from  the  Crown,  and  anftherefore  forfeitable  to  the 
Crown  : an  eminent  inftance  hereof  is  that  cafe  of  the  City  of  London,  for 


abufing  their  liberties,  which  they  claimed  by  prefer  iptinfi,  confirmed  bV 
di  vers  Charters  and  Actsof  Parliament ; by  Judgment  ot  this  Court,  their  li- 
berties and  franchiloswerefeized  into  the  King’s  hands, and  therefore  rema  11 
asa  V ill  to  all  intents  and  purpofes,  till  hisMajcftv  Uiall  bepleafed  of  fos 
bounty  toreftorcthem.  Now  that  the  inland  traffickismoft  concern’d  .cither 
in  Corporations,  Markets,  or  Fairs,  which  all  proceed  from  the  Crown, 
does  plainly  evince  that  the  King's  prerogative  has  a more  immediate  in- 
fluence over  dealings  in  merchandizes,  than  it  has  over  other  meclunick 
crafts  and  myfterics  : and  that,  as  Mi.  Attorney  did  well  ob.erve,  to  pie- 
vein  frauds,  deceits,  and  other  abufes  either  in  weight,  meafures,  or  other- 
wile,  which  would  certainly  interrupt  fuch  commerce.  But  our  Law  goes 
yet  a ftep  further,  and  allows  further  difference  between  inland  merchan- 
dize and  foreign,  and  allows  a different  way  of  determining  controverfies 
that  arife  thereupon  ; the  Common  Law  and  Statutes  of  this  Realm,  al- 
lowing the  Law-Merchant,  which  is  part  of  the  Law  of  Nations,  Ihould 
decide  fuch  controverfies.  Deeimo  terlio  H.  IV.  fol.  19.  a complaint  made 
to  the  King  and  Council  of  fome  goods  taken  away  from  a Merchant;  it 
was  moved  in  that  cafe,  that  the  matter  might  be  determined  at  the  Com- 
mon Law  : but  the  Lord-Chancellor  faid,fhat  the  fuit  being  brought  by 
a Merchant,  who  is  not  bound  to  fue  according  to  the  Common  Law,  to 
have  his  caufe  tried  by  twelve  men,  and  to  obferve  the  other  folcmnitics 
of  our  Law ; but  fliall  foe  in  Chancery  according  to  the  Law  of  Nature, 
which  is  the  Univeifal  Law  of  the  World.  And  it  is  in  that  calc  agreed 
by  all  the  Judges,  that  if  foreign  merchandize  were  ftol’tt  or  waifed,  tlwy 
could  not  be  leized,  as  other  Engtijb  merchandizes  might  be  by  the  Rule 
of  the  Common  Law,  as  waifs  and  ftrays:  which  fhcvvs  plainly  there  is  » 
difference  in  the  confidcration  of  our  Law,  between  foreign  mere  hand izes 
that  crofs  the  fcas,  and  other  inland  goods  and  commodities.  If  two  Mer- 
chants be  partners  in  merchandizes,  one  (hall  have  an  aCtioi*  of  accompc 
againft  the  other,  fetundum  Legem  Mercator iam,  fays  the  Regijler,  fol.  135. 
and  F.  N.  B.  117.  D.  And  yet  by  the  rule  of  the  Common  Law,  if 
two  men  be  jointly  poffeffcd  of  other  goods,  which  are  no  merchan  lize, 
the  one  cannot  bring  an  a&ion  of  account  againft  the  other;  if  one  of  the 
Merchants  die,  the  Executor  may  bring  his  account  agajfllt  the  I'urvivor 
for  his  moiety,  Reg.  135.  F.  N.  B.  177.  But  if  it  were  a copartncrfbip 
for  other  goods,  it  would  furvivc  per  jus  accrefcendi , according  to  the  rules 
of  the  Common  Law. 

In  an  action  of  Debt  upon  a Ample  Contrafl,  the  Defendant  may  wage 
his  Law;  but  it  is  otherwifein  a Contrail  about  Merchandize,  in  Lane  s 
Reports,  Bales’s  Cafe  agreed,  Reg.  260.  A.  at  Common  Law,  the  goods  of 
EccleAaftical  Perfons  were  exculed  from  toll  ; but  fays  the  writ,  Dum  ta- 
rneu  Merchandizes  cliques  non  exercitat  de  iifdem.  It  Ihcws,  that  then 
they  fall  under  another  conAderation.  If  one  man  wrongs  another  man  of 
his  goods,  here  an  aiftion  of  trefpafs  will  lie  : But  if  a Merchant’s  Goods 
be  taken  upon  or  beyond  the  Seas,  there  mull  be  a Writ  of  Reprizal 
to  obtain  iaiisfaCtion  ; the  Pari.  Roll.  3 Ed.  I.  M 19.  m Arcbivi  Tur- 
rit Londini , where  the  Bailiffs  of  Southampton  are  commanded  by  Writ, 
quod  omnes  Mcrcatores  Lesdie.vfes  ail  partes  Anglia  accidentrt  per  bona  id  ca- 
se.'la  fua  diflringantur  fecundum  Legem  Mercalori..m  id  Confuctuditiem  kegni , 
ad fatisfaaendum  Mercatoribus  Florentines,  &c.  Whcrr,  by  the  way,  ob- 
ferve, that  Lex  Menatoria,  which  differs  from  the  ordinary  Common  Law, 
is  faid  to  be  Confuetudo  regni  Anglia-,  by  which  we  may  obferve,  that  fo- 
reign merchandizes  and  trades  differ  from  others  in  the  eye  of  Law,  even 
by  the  allowance  of  Common  Law  itfelf. 

Several  AiSsof  Parliament  have  been  alfo  made  for  the  more  fpeedy  re- 
covery of  debts  contracted  for  merchandizes,  as  the  Statute  of  Aflon  Bur- 
nel , the  Statute  de  Mercatoribus,  and  the  Statute  Vsctftmo  Sept  ins.  Ed.  111. 
cap.  2.  amongft  other  things  it  is  enacted.  That  for  merchandizes  taken  away, 
the  Party  Jbeil  be  arrefled,  and  fpeedy  and  ready  Proccfs  Jhall  be  againft  him 
from  day  today,  and  from  hour  to  hour,  according  to  the  Lasu-  M<rJiant,  and 
not  at  the  Common  Law.  So  the  Statute  for  ereCting  the  Court  of  In- 
furance,  defigned  for  the  fpeedy  eafe  of  Merchants,  has  left  the  dcier- 
mination  according  to  the  Law  of  Merchants  ; and  therefore  hath  order- 
ed the  Judge  of  the  Admiralty  Court  always  to  prcfide  in  thofe  Commil- 
Aons.  By  all  which  I think  I may  fairly  conclude,  there  is  a great  dif- 
ference allowed  of,  between  the  inland  and  foreign  commerce,  and 
that. 

2.  I fliall  endeavour  to  prove,  that  the  liberty  of  foreign  trade  may  1 e 
reftrained. 

And  here  I mull  premife,  that  as  at  Arft  all  things  were  promifeuoufly 
common  and  undivided  to  all,  fo  the  free  excrcife  of  this  univerfal  right, 
was  then  inftead  of  property ; but  as  foon  as  the  number  of  men  increafed, 
and  they  found  by  experience  the  inconveniency  of  holding  all  things  in 
common,  things  were  reduced  into  property  by  agreement  and  compact ; 
cither  exprefs,  as  by  partition  ; or  implied,  by  premier  Occupan  y. 

After  this  Government  was  eftablifhed,  and  laws  were  made,  even  for 
the  ordering  thofe  things  to  which  no  man  had  any  right ; as  for  example, 
deferts,  places  uninhabited,  iflands  in  the  feas,  wild  hearts.  Allies,  and 
birds;  the  former  were  ufually  gained  and  difpofed  of  by  him  that  had 
the  fovereignty  over  thePcoolc ; the  latter,  by  him  that  had  thedomini  n 
over  the  Lands  and  Waters,  who  might  forbid  others  from  hunting,  ftfti- 
ing,  ifc. 

And  in  virtue  of  this  univerfal  Law,  hisMajcftyand  his  PredecelTors  have 
always  difpofed  of  the  feveral  Plantations  abroad,  that  have  been  difcover- 
ed  or  gained  by  any  of  their  fubjeCts,  and  may  do  for  the  future,  in  cafe 
any  other  be  difeovered  and  acquired.  For  tho’  the  laws  of  Nations  can 
command  nothing  which  the  law  of  Nature  forbids,  yet  they  may  bound 
and  circumfcribe  that  which  the  Law  of  Nature  leaves  free,  and  forbid 
that  which  naturally  may  be  lawful.  Now  to  apply  this  to  our  prefent 
purpofe  of  trade  and  commerce,  Mr.  Williams  quoted  that  common  fay  - 
ing,  Commercia  debent  tjfe  libera-,  from  whence  he  infers,  that  by  the  law  of 
Nature  and  Nations,  the  fca  and  trade,  and  traffic  ought  to  be  free  as  the 
air;  and  for  that  he  has  cited  Grotius  defure  Belli  ac  Pacts,  cap.  3.  IVcl- 
wco/fs  Abridgm.  of  the  Sea-laws,  in  his  Epiftle  to  the  Lord  Admiral ; 
Grotius  lie  Mari  libero,  where  hejfays,  Mare  id  Li  ttora  Alar  is  Ju>e  Gentian 
fini  tommunia.  Britton,  cap.  33-  De  purchaf.  le  Mere  id  !e  air  J'unt  thir  1 
Common ; Sir  John  Burrough  his  Sovereignty  of  the  Seas ; Baidas  dererum  Do- 
minis.  But  1 think  none  of  thofe  Books  can  warrant  hisconcluAon ; for  furely 
that  exprdfion,  Commercia  funt  libera,  cannot  poffibly  be  underftood  in  fuch 
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a literal  fenfe,  That  every  man  in  every  Nation  (hould  be  at  liberty  to  trade,  I 
cither  in  what  commodities,  or  to  what  place,  or  at  what  tune  fuever  he 
fhall  think  fit-  For  i took  it  to  be  granted  by  all  that  argued  for  the  De- 
fendant, that  trade  and  commerce  mull  be  fubjedl  to  fume  laws  ; and  Gre-  | 
tins,  in  his  book  de  Mari  l hero,  propofes  this  main  delign,  to  prove,  that 
any  one  Nation  had  not  power  to  hinder  another  Nation  from  tree  com-  I 
nierce ; and  that  the  Spaniards  therefore  had  no  right  to  prohibit  the  Dutch  j 
from  trading.into  fuch  parts  of  the  Indies,  whereof  th c Spaniards  were  not 
puff- lied,  upon  pretence  that  they  had  the  dominion  of  thufe  feas : Inter 
not’ if  Hifpesnos , lays  he,  here  controverfto  ejl,  fit  ne  immenfum  if  vajlum  Mure 
rtf'ii  unites  nee  rftaritimi  atttffsss  Ptpulsne  unqunm  jus  fitvtlextts  papules  pro-  i 
h there  ne  vtndunl , tie  pe- mutent,  r.t  denique  cammunt  inter  frfe.  And  for  the  | 
benefit  of  his  Countrymen  he  doth  therefore  affert,  lictre  cuivis  genii  quamyis  ' 
all  cam  adire , cuntqut  ta  negitiare  $ which,  taking  that  to  be  true,  which.  I 
by  the  law  of  Nations  js  certainly  otherwife,  y.u  nothing  can  be  inferred  J 
from  thence,  but  only  the  qbeftion  of  commerce  between  one  Nation  and 
another.  A nJ  how  that  was  before  leagues  and  treaties  were  made,  little 
may  perhaps  be  found,  as  Mr.  Attorney  well  obferved,  befides  the  laws  of 
hofpitality,  which  do  not  give  any  demandable  right;  but  furely  Gretius 
there  hath  no  particular  refpedt  to  particular  fubjccts  of  this  or  any  other 
Nation,  how  far  the  fupremc  power  of  any  Nation  may  erect  a focicty  of 
trade  to  a certain  place,  and  for  certain  commodities,  exdufive  of  all  other  { 
l'ubiedh  of  their  own. 

AnJ  that  plainly  appears,  both  from  the  fcopc  of  his  Book,  as  alfo  for 
that  for  feveral  years,  both  before  and  at  the  time  of  publishing  that  Trca- 
tiie,  the  Dutch  Eajl-lndia  Company  was  eflablifhcd  ; which  I (hall  have 
farther  oc caftan  to  difeourfe  of  by-and-bye. 

As  for  IVei-.voo.,' s Epiftle,  i hate  fcldom  obferved  that  Epifllcs  have  been 
cited  in  Wojimtnur  - haii  as  authorities  : Vet  fuppofing  it  to  be  fo,  That 
all  loyal  fubjccts  have  ihcir  Petitions  granted  to  fafct y and  (county  in 
their  trade;  i luppofe  Wtlwood  little  dreamt  of  Interlopers,  when  lie  talk’d 
of  loyal  fubjccts  : if  it  can  be  meant  only  of  fuch  who  mav  trade  by  Law, 
that  is  to  beg  the  queftiun  in  rclpeci  of  the  Plaintiff  and  Defendant.  As 
to  that  of  Brittany  That  the  fea  is  common,  it  is  anfwer’d  by  what  hath 
been  laid  before;  and  Wehuood,  pag.  66.  fays,  That  by  Communes  Pub- 
licum, is  meant,  a thing  common  for  the  ufe  of  any  one  fort  of  People, 
according  to  that  Saying,  Roma  Communis  Patria  ejl , but  not  for  all  of  all 
Nation'  . Wtlwood,  pag.  66.  That  paffage  of  Burrough  is  only  obferved  to 
prove  the  King's  prerogative  within  the  four  feas;  and  though  Mr.  Wil- 
liams would  have  nifinuated,  as  if  the  Sturgeons  and  other  great  fifb,  and 
wrecks,  and  the  like,  had  come  to  the  King  by  the  St  at.  of  VJ  E.  III. 
e.  1.  that  Adt  was  but  a declaration  of  the  Common  Law  ; for  he  had  it 
by  the  right  of  his  prerogative.;  Plnuden' s Commentaries,  in  the  cafe  of 
Mhits\  Coke  5.  Sir  Henry  Conjlable’s  cafe  ; thefe  things  were  veiled  in  the 
King  bv  his  prerogative  by  the  Common  Law.  Yet  1 cannot  bur  ob- 
ferve, that  the  T reatife  of  Mart  Liberum , on  which  Mr.  Williams  fo  much 
relics,  was  craftily  writ,  to  overthrow  the  King’s  prerogative  in  that  be- 
neficial part  thereof,  relating  to  the  fifliing  on  the Englijb coafts  ; and  con- 
tains a plain  Proclamation  for  all  perfons  of  any  Nation,  indifferently  to 
filh  in  all  kinds  of  feas  ; for,  fays  cap.  5.  fit.  10.  ijW  autem  navigatxonis 
eudem  Pifcatus  habenda  ejl  ratio,  ut  communis  mtincal  omnibus.  And  here- 
in tho’  Mr.  Williams  intends  to  make  good  the  premiffes,  I prefume  that 
Mr.  Pollexftn,  that  argued  on  the  fame  fide,  has  a greater  concern  for  his 
friends  in  the  We/I , than  to  join  with  him  to  make  good  that  conclufion. 
And  before  I gooff  from  this  point,  I think  it  not  ami  fs,  the  better  to  dear 
the  way  to  my  conclufions,  to  give  fome  iiiftancos  wherein  other  Nations, 
as  well  as  our  own,  have  not  only  thought  it  legal,  but  ncceffary  for  their 
fcveral  publick  advantages,  to  put  reltri&ions  upon  trade,  and  did  not 
think  it  injurious  to  natural  equity,  and  the  freedom  of  mankind,  fo  much 
difeourfed  of  on  the  other  fide.  To  give  fome  few  inflanccs  ; Vidimus 
Jura  Commercial  ism,  fays  Bodin  deRtpnb.  lib.  1.  caf>.  7.  non  folum  omnibus 
pcpulorstm  principumque  inter  ji  convent  is , vertun  ettam  fingularstm  Statutes, 
Stc.  And  after  he  has  enumerated  the  compafil  for  trade  between  the 
Pope  and  the  Venetians , between  the  citizens  of  the  Mans  Towns,  and  the 
Kings  of  England,  fi  ance,  and  Spans,  and  fevtral  other  Countries ; BE, 
fay  s he,  inter  ft  Cmmeniua  muitis  moelis  petfonarum,  mere 'turn,  locorum, 
temporum  atque  omni  alia  rctione  coarSIarunt.  So  is  Alar  guar dus,  fol.  155. 
and  Buchanan  in  his  yth  Book  de  Rebus  Saties-,  and  in  all  Countries,  the 
importation  and  exportation  of  fome  commodities  arc  prohibited,  as  fait 
from  France,  horfes  from  other  Countries,  wool  from  hence.  In  whom- 
foever  that  power  of  rellraint  does  remain,  the  power  of  licenfing  fome, 
and  reftraining  of  others,  furely  docs  alfo  remain  by  parity  of  reafon;  but 
of  that  more  by  and  bye.  And  as  Mr.  Attorney  did  truly  obferve,  upon 
perufal  of  the  Statutes  that  arc  now  in  print  relating  to  trade,  the  Parlia- 
ments have  in  all  ages,  even  to  this  King’s  reign,  fmee  his  reftoration, 
thought  fit  to  make  more  laws  to  prohibit  foreign  trade,  than  to  jnereafe  | 
jt ; as  looking  upon  it  more  advantageous  to  the  common  weal.  And  thus 
having  obferved  that  other  Nations,  as  well  as  we,  have  not  only  thought 
i!  legal,  but  neceffary,  to  make  laws  for  the  reftraint  of  trade  ; and  there- 
by thought  they  did  no  injufticc  to  the  liberty  of  mankind  : 

3.  1 proceed  to  the  next  ftep.  1 (lull  therefore,  thirdly,  endeavour  to 
prove,  that  foreign  trade  and  commerce,  being  introduced  by  the  Laws  of 
Nations,  ought  to  be  governed  and  adjudged  according  to  thofc  Laws  ; 
and  I do  not  know  of  any  Statute  or  Book  of  the  Common  Law  now  in 
print,  that  doth  oppofe  this  afi'ertion.  Coke  3 Irt/l.fol.  181 . in  the  margin, 
cited  by  the  Defendant’s Counfel  at  the  Bar:  Commercium , fays  he,  fare 
Gentium  efft  debet ; nay,  it  is  the  exprefs  text  of  Law,  ex  jure  Gentium 
Commercta  funt  injhtuta  : which  being  laid  down  as  undeniably  true,  and 
fo  admitted  to  be  by  the  Defendant’s  Counfel ; 1 would  infer  from 
thence,  ftnee  commerce  and  traffick  are  founded  upon  the  Law  of  Nations 
by  the  natural  reafonsof  things,  all  controvcrfies  arifing  about  the  fame, 
(hail  be  determined  by  the  fame  Laws,  cfpecially  where  there  is  no  pofi- 
tive  and  exprefs  Law  in  that  Country  where  fuch  controvcrfies  do  arife, 
to  determine  them  by  : and  Mr.  Williams  feems  to  allow,  that  there  arc  no 
fuch  Laws  in  this  Kingdom  ; for  he  thinks  that  thecontroverfy  now  before 
us,  is  not  to  be  decided  but  by  Parliament. 

All  other  Nations  have  governed  them fe Ives  by  this  principle ; and  up- 
on this  ground  (lands  the  Court  of  Admiralty  in  this  Kingdom,  viz.  That 
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there  might  be  uniform  Judgments  given  there  to  all  othei  Nations  in  the 
World,  In  caufes  relating  to  commerce,  navigation  and  the  like.  And  in  as 
much  as  the  Common  and  Statute  Laws  of  this  Realm  are  too  (trait  and 
narrow  to  govern  sad  decide  differences  arinng  about  foreign  commerce, 
and  can  never  be  thought  to  bear  any  fort  of  proportion  to  the  univerfal 
Law  of  all  Nations,  as  the  in  ter  efts  of  all  foreign  trade  do  neceflitate  them 
to  contend  for;  it  will  become  us  that  are  Judges  in  WeJbpinJ/er-ball , for 
the  better  determining  this  cafe,  to  obferve  the  methods  ufed  by  our  Pre- 
deceffors  in  determining  fuch  like  caufes,  and  lake  notice  of  the  law  of 
Nations. 

The  Common  Law,  by  the  feveral  authorities.  I cited  before,  takes  no- 
tice of  the  Law-Merchant;  and  as  the  Book  of  Ed.  IV.  before  cited,  fays 
it  is  part  of  the  Law  of  Nations,  and  leaves  the  determination  to  be  ac- 
cording to  that  Law ; the  feveral  A3s  of  Parliament  I before  cited,  make 
a particular  provifion,  that  matters  of  this  nature  (hould  be  determined 
according  to  the  Law-Merchant,  which  is  part  of  the  Law  of  Nature  and 
Nations;  and  is  univerfal,  and  one  and  the  fame  in  all  Countries  in  the 
World.  And  therefore  Cicero  fpcaking  of  this  Law,  fays.  Non  erit  alia 
Lex  Roma,  alia  jfthenis,  alia  nunc,  alia  psjllac  ; fed  if  inter  onuses  gentes  if 
onmi  tempore  tma  eadcmque  Lex  cb  tine  bit.  And  I the  rather  thought  myfclf 
obliged,  more  induftrioufly  to  foarch  into  the  Law  of  Nations,  the  better 
to  enable  nie  to  give  judgment  in  this  calc  ; the  confcquence  whereof  will 
affect  the  King's  fubjccts  in  all  parts  of  the  World  ; and  I was  minded 
thereof,  particularly,  by  my  Lord  Chief  Baron  Fleming,  in  the  giving 
Judgment  of  the  great  cafe  cf  Balts,  about  the  itnpofition  upon  currants, 
Lantyf.l.  27.  and  does  not  only  affirm  it  as  ncceffary,  but  the  common 
practices  of  all  Judges,  in  all  Ages. 

Do  not  wc  leave  the  determination  of  Ecclcfiaflical  caufes  to  be  decided 
according  to  the  Ecclcfiaflical  Laws ; foreign  matters,  matters  of  naviga- 
tion, leagues,  truces,  cmbsffies;  nay  even  in  the  cafe  at  the  Bar,  the  flop- 
ping of  the  Defendant’s  Ship  by  an  Admiralty  rrpeefs,  was  left,  by  the 
opinion  of  all  this  Court,  and  afterwards  by  the  Courts  of  Common  Pleat 
and  Ex.hequer,  to  be  decided  in  the  Admiralty  ; and  by  virtue  of  a p roccfs. 
out  of  that  Court,  his  Ship  is  detained  to  this  day.  And  as  I faid,  that 
Court  proceeds  according  to  the  Law  of  Nations,  and  the  matters  before 
(pccificd  arc  not  to  be  controuled  by  the  rules  of  the  Common  Law. 

And  if  cuftoms  make  a Law,  then  the  cuftom  of  Nations  is  furely  the 
Law  of  Nations;  which  brings  me  to  my  next  particular,  which  is  the 
main  thing  upon  which  this  caufe  will  turn. 

Therefore,  sjbly,  I conceive,  that  both  by  the  Law  of  Nations,  and 
by  the  Common  Law  of  England,  the  regulation,  reftraint  and  govern- 
ment of  foreign  trade  and  commerce,  is  reckoned  inter  Jura  Regalia,  i.  e. 
is  in  the  power  of  the  King : and  ’tis  his  undoubted  prerogative,  and  is 
not  abridged  or  controuled,  by  any  Act  of  Parliament  now  in  force. 

This  queftion  is  not  concerning  the  confequences  of  this  power,  or  any 
inconveniencies  that  may  happen  thereupon  ; becaufc  upon  inconvcnicn- 
cies  arifing,  the  King  is  to  be  fupplicated  to  redrefs  them  : which  I (hall 
farther  take  notice  of7  when  I come  to  anfwer  the  particular  objections 
made  againft  this  Grant. 

Commcrciantm  Jura  funt  priuilegiata,  ac  non  nifs  its  conctjfa  qui  exercen- 
derum  Mercatorum  Hcentiam  Prineipis  indultu  if  autbontats  mcruerunt,  is  the 
very  exprefs  Text  of  the  Civil  Law ; and  fo  is  Carpzovius,  Conjl.  n.  5.  Bo- 
din us  de  Republiea,  lib.  j.  c.  7.  fays,  Qua  tametfi  Jure  Gentium  iff*  videan- 
tur  prohibere,  tametfs  ftepe  d Prineipibus  vidimus.  And  in  c.  6.  quoted  by 
Mr.  Attorney,  That  the  Laws  of  Commerce  are  contained  in  the  parti- 
cular compaCts  and  agreements  of  Princes  and  People.  So  Salmaftus,  pag. 
236.  Mercatura  ejl  res  indifferent , in  qua  Magijlratus  vel  in  vetando  vel 
permittendo  fuam  pro  Com  mo  do  Rtipublictt  poteft  imponere  nuthoritatem.  So 
Carpzovius,  a famous  German  Lawyer,  in  his  Jccifion3,  lb.  decif  105. 
N.  13 , if  14.  Exempla  baud  rara  funt,  ubi  Privi/egio  if  E li, do  Prineipis 
comnurcia  ad  ccrtas  perfonas  eertavt  loco  reft'  ingtre  videtnus.  Thefe  Rules 
and  Principles,  a flirted  to  be  the  Laws  of  Nations,  agree  with  tbs  Prin- 
ciples of  our  Laws.  Mr.  Attorney,  in  his  argument  in  this  caufc,  cited 
many  Records  and  Precedents  to  make  good  this  a (Ter  lion ; which  I think 
he  did  with  great  clearncfs.  I therefore  will  content  myfclf  with  as  few 
of  them  as  1 can ; and  only  remind  you  of  fuch  as  I think  abfolutely  ne- 
ceffary to  make  good  my  affertion,  which  I will  do  by  thefe  fleps.  I con- 
ceive the  King  haJ  an  abfolute  power  to  forbid  foreigners,  whether  Mer- 
chants or  others,  from  coming  within  h s dominions,  both  in  times  of 
war  and  in  times  of  peace,  according  to  his  royal  Will  and  Pleafure  ; and 
therefore  gave  fafe-conduCls  to  Mcrchants-Strangers,  to  come  in,  in  all 
age«,  and  at  his  pleafure  commanded  them  out  again,  by  his  Proclamation 
or  Order  of  Council ; of  which  there  is  no  King’s  reign  without  many 
inflanccs.  And  the  Statute  of  Mag.  Chart,  c.  30.  fo  much  infilled  on  by 
the  Defendant’s  Counicl,  is  but  a general  fafc-conducl ; Ownts  Mercatores 
nifs  public:  ante  probsbiti  fuerint,  babeant  fahum  if  Jecurum  conduclnm.  See. 
Where  by  the  way  I muft  obferve,  that  Mercatores , fays  my  LorJ  Coke, 
in  his  Comment  upon  the  Chapter,  is  only  intended  of  Mcrchant-Strau- 
gers;  for  I cannot  find,  that  in  thofe  days  any  of  the  fubjefls  of  this 
Kingdom  did  apply  thcmfelves  to  foreign  trade;  or  at  lead  me  trade  was 
not  fo  confidcrablc,  as  to  be  taken  notice  of  in  any  Bock  of  Record  that  l 
can  meet  with.  And  before  the  making  of  that  Statute,  my  Lord  Coke, 
2 Injl.  fol,  57.  does  agree,  that  the  King  might,  and  diJ  prohibit  Stran- 
gers at  his  pleafure  : But  he  conceives,  and,  with  great  refpccl  be  it  fpoken 
to  his  memory,  I think  without  any  colour  of  reafon,  would  «nak«  thefe 
words,  nifs  public e prsbibeanlur,  to  intend  only  a prohibition  by  Parlia- 
ment; and  his  reafon  is,  for  that  it  concerns  the  whole  Realm.  Now  did 
the  coming  in  of  ftrangers  concern  the  Realm  after  making  of  the  A cl, 
more  than  it  did  before  ? Surely  no.  Doth  not  the  power  of  making  war 
and  place,  abfolutely  belong  to  the  King  by  his  prerogative?  And  is  not 
that  of  publick  concern  to  the  Kingdom?  And  is  not  the  prohibition  of 
ftrangers  a natural  dependant  upon  that  prerogative  ? If  the  word  publics 
there  had  been  out,  there  had  been  no  colour  for  that  conceit;  and 
furely  the  King's  proclamation  will  make  the  matter  as  publick  as  an 
Act  of  Parliament  can  do  : nay,  and  1 may  fay  more,  for  A&s  of  Parlia- 
ment anciently  were  made  publick  by  Proclamation  ; for  in  our  Books 
we  have  many  inftances  of  Writs  directed  to  Sheriffs  of  Counties, 
to  caufc  Afts  of  Parliament  to  be  publiflied  by  Piociamation ; and  fo 
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was  the  confta'nt  and  ancient  uf.tge.  AnJ  is  it  not  more  natural  for 
{{rangers  that  arc  abroad,  to  take  notice  of  the  King’s  publick  Edicts, 
which  are  known  to  be  of  great  importance  in  all  Countries,  more  than 
they  would  of  «ui  Act  of  Parliament  that  affects  the  King’s  own  dominions 
only  ? Befidcs,  it  appears  more  impertinent,  if  you  turn  thofe  words  into 
a Provifo-,  and  then  it  will  amount  to  no'. mote  in  plain  Englijh  than  this, 
provided  that  this  Lovj  Jhall  c entinue , except  if  he  htrtafttr  repealed ; which 
furely  would  be  very  ridiculous. 

Mr.  Attorney  and  Mr.  Sollicitor  both,  in  their  arguments,  quoted 
fcveral  Records  and  Precedents,  where  the  King,  in  all  times  after  the 
making  of  that  Adt,  did  prohibit  ftrangers  from  coming  in,  and  did 
command  them  out  when  they  were  here,  at  plcafure.  I Jhall  not  trouble 
you  with  tbe  repetition  of  the  Kecords,  for  they  were  many ; nay,  the  King, 
when  Acts  of  Parliament  had  prohibited,  did"  grant  fafe-condmfl ; and  of 
that  fort,  in  Rolls  Prerogative,  180.  you  will  find  fcveral  in  dances ; and 
in  the  levcra!  AEts  of  Parliament  cited  by  Mr.  Attorney,  to  confirm  the 
King’s  prerogative,  as  to  fafe  conducts,  u doth  appear.  Syehrfin.  jol-  44 1 . 
ic  is  laid,  that  the  King  by  the  Common  Law,  might  prohibit  the  impor- 
tation of  foreign  gooUs ; and  whoever  added  againft  l'uch  Prohibition, 
forfeited  his  Ship. 

The  King  might  prohibit  any  of  his  fubjects  from  going  beyond  the 
feas  at  plcafute,  and  rccal  them  again  as  he  thought  fit ; and  that,  as  I 
have  faid  before,  without  giving  any  realbn.  The  Books  of  Fitzbtrbert’s 
N.  B.  and  Rergt/lcr,  before  recited,  make  this  evident.  Mr.  Attorney 
indeed  cited  many  in  fiances  wherein  the  Kings  had  made  ufe  of  their 
prerogatives,  as  7 lid.  II.  4-/.  10.  ^stadragtfimo  Ed. III.  M.  24,  Stat.  5 R. 
cap.  2.  which  confirms  it,  3 Inji.  ijq.  V/ecf/nw  quinta  Ed.  ill.  AI.  10. 
with  many  more* ; and  indeed  1 think,  it  was  not  d.mal,  but  that  after 
a Prohibition,  it  was  an  offence  admit  red  of  by  the  Defendant's  Counfcl  for 
any  lubjeSs  to  go  beyond  the  Teas,  Dy.  165  is’  206.  agrees  it. 

And  that  is  fufficicnt  for  the  prefent  purpofe,  there  being  a Prohibition 
in  the  Charter  in  queftion,  to  all  perfons  that  arc  not  there  mentioned. 
What  influence  the  King's  prerogative  inuil  ncccffarily  have  upon  foreign 
trade  and  commerce,  appears  by  his  frequent  granting  Letters  of  Mart 
and  Rcprifal  : Thcfc  arc  not  allowed  of  by  the  Law  of  Nature,  Civil  or 
Common  Law;  for  thereby  no  man  is  bound  by  another’s  afl,  without 
his  confent,  but  by  the  general  confent  of  Nations,  humane/  necejjitatt 
exigent/.  The  King  only  has  the  power  of  making  leagues  and  truces 
with  foreign  Princes,  upon  which  only  all  foreign  trade  does  depend ; 
and  thole  leagues  are  made  upon  fuch  terms  and  conditions,  and  under 
fucb  limitations,  as  both  Princes  think  fit : Many  inftances  to  this  purpofe 
were  alfo  cited  by  Mr.  Attorney,  to  which  l refer  myfclf ; and  the  dif- 
ferences that  aiife  from  Merchants  beyond  the  leas,  arc  to  be  determined 
according  to  thofe  leagues,  and  cannot  be  decided  by  the  municipal  laws 
of  this  Realm,  which  cannot  be  put  in  execution  in  foreign  parts. 

Fourthly , The  King  is  abfolutcly  Mailer  of  War  and  Peace;  which  he 
could  not  be,  in  cafe  he  had  not  a power  to  lay  reflraint  upon  his  own  fub- 
jects in  relation  to  foreign  commerce ; fincc  eo  ipfa,  that  war  is  proclaim- 
ed, all  publick  commerce  is  prohibited  : and  the  Count'd  that  argued  for 
the  Defendant,  admitted.  That  the  King  might  prohibit  his  fubjects  to 
go  or  trade  bevond  the  Teas  in  cafes  of  wars  or  plagues,  How  ftrangely 
pfepofterous  t fieri  would  it  be  for  a man  to  imagine,  that  the  King  ihould 
have  an  abfolute  power  of  War  and  Peace,  and  yet  be  denied  the  means  to 
preferve  the  one,  and  prevent  the  other  I Is  not  that  therefore  the  great 
re'afon  why  the  King  i;  at  fo  great  ex  pence  in  maintaining  Ainbaffadors  ami 
Envoys  in  all  the  trading  parts  of  the  World,  without  which  we  fliould 
be  in  a perpetual  ftate  of  War?  Would  it  not  he  morifirous,  that  when 
the  King  is  entered  into  league  with  any  fovereign  Prince,  in  a matter  of 
trad;  very  advantageous  to  his  People,  to  have  ic  in  the  power  of  any  one 
of  his  fubjedts  to  deftroy  it?  As  for  inftancc,  fuppolc  a league  between 
our  King  and  the  Emperor  of  Morrotco , for  a trade  to  Tangier , were  made 
upon  condition,  That  no  Ehelijh  Ship  coming  there  for  commerce,  Jhould 
be  above  a hundred  ton,  and  a fleet  of  merchant  {hips  within  that  condi- 
tion, were  in  Port  at  Tangier ; and  Wit,  Sandys,  with  rlie  fame  obftinacy 
as  he  Iccms  to  appear  in  this  cafe,  fhould  have  gone  with  a Ship  of  above 
a hundred  ton  to  Tangier ; that  would  have  been  an  abfolute  breach  of  the 
league;  we  fhould  have  bcfcn  immediately  in  aftateof  war,  the  merchant- 
ihips  and  goods abfolutcly  forfeited  to  the  Emperor  by  the  Law  of  Nations, 
and  they  and  their  families  thereby  undone,  without  any  remedy,  till 
Mr.  Semelys  fhould  be  pleafed  to  return  into  England ; and  alfo  bring  with 
him  an  Kftatc  fufficicnt  to  make  them  a rccompcncc  : and  then  alfo  per- 
haps it  would  be  difficult  to  contrive  fuch  an  action  in  our  Law,  to  com- 
pel Mr.  Sandys  ro  do  it.  Bt  Tides,  the  King  has  no  other  way,  if  his  Am- 
baffidors  and  Miniflcrs  in  foreign  parts  cannot  prevail  that  right  fhould 
be  done  to  his  fubjeits  ; or  if  Mr.  Sandys' % inter  loping  Ship,  and  all  its 
cargo,  had  been  wrongfully  taken  away  from  him  by  any  foreign  Prince, 
but  by  the  King’s  declaring  of  a War,"  and  compelling  them  to  make  re- 
llitution  by  force ; the  confequcii'c  whereof  will  affect  more  than  foreign 
traders,  who  would  be  then  concerned,  both  in  their  perfons  am}  puifcs; 
and  it  would  be  very  hard  for  all  the  King’s  fubjects  to  lie  under  the  bur- 
then and  charge,  and  the  profits  and  advantages  accrue  only  to  a few. 
And  here,  by  the  way,  I think  it  nut  improper  to  take  notice  of  an  objection 
that  was  made  by  t.ic  defendant’s  Count'd,  of  tile  unrcafonablenefs  that  the 
King  fhould  be  emrufUd  with  this  prerogative ; for  as  well  as  he  may 
rcflrain  perfons  trading  to  the  I dies,  he  may  ail’o  rcllraiii  them  from 
trading  into  any  other  part  of  the  World.  The  very  objection  feems  to  cany 
an  unfavoury,  as  well  as  unreafonabie  mifiruft  in  a tuhjekl  to  his  Prince. 
For  as  it  is  a maxim  in  our  Law,  ths  King  cannot  be  prci'umed  to  do 
wrong ; and  I am  furc  thcconftant  pradliceof  our  prefent  King  has  not  given 
us  the  leaf!  umbrage  for  fuch  diffidence ; and  1 think  I may  truly  fay, 
we  are  as  fafe  by  our  Prince’s  own  natural  inclinations,  as  we  can  be  by 
any  law  in  this  particular.  The  King  ha;  the  abfolute  power  of  pardon- 
ing all  offenders  bv  his  inherent  prerogative,  which  an  Act  of  Parliament 
cannot  deprive  him  of,  the  cafe  of  murder  i=  a fill  inffance  of  that ; nor 
was  that  prerogative  ever  difpuccd  in  any  age,  tho’  never  fo  troublcfome ; 
facing  in  that  bugle  cafe  of  the  Earl  of  D .rUy,  and  that  without  any  reafon, 
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that  I could  ever  hear  of.  Is  it  therefore  to  be  objected  and  prefumed* 
thac  the  King  will  pardon  all  the  traitors,  inurthcrers  and  robbers,  ar4 
other  felons,  and  make  ufe  of  his  prerogative  to  let  all  malefactors  efcape  ? 

The  King  is  the  Fountain  of  Honour,  as  well  as  of  Juftice,  and  in 
virtue  of  that  prerogative,  may  ennoble  as  many  of  his  fubjects  as  he  plcafes  j 
and  thereby  exempt  them  liom  arrefts,  and  other  common  proceffes  of 
the  Law,  by  means  whereof  men  do  more  fpeedily  recover  their  juft  debts, 
and  have  redrefs  for  injuries.  Is  it  therefore  to  be  prefumed  the  King 
will  make  fuch  a glut  of  Noblemen,  becaufe  he  may  do  it  ? And  as  this 
is  againft  his  inclination,  fo  certainly  it  is  againft  his  imereft,  to  make 
fuch  Grants  as  the  defendant’s  Counfel  feem  to  fear ; for  it  is  more  for  the 
King’s  benefit  than  it  can  be  for  his  fubje£ts,  the  greater  the  importation 
of  foreign  commodities  is  j for  from  thence  arife  his  cuftoms  and  impofi- 
tions,  thofe  neceffary  fupportsof  thcCrown  : and  therefore,  in  fomc  fenfe, 
the  King  is  the  only  perfon  truly  concerned  in  this  queftion ; for  this 
Ifiund  fupported  its  Inhabitants  in  many  ages  without  any  foreign  trad? 
at  all,  having  in  ic  all  things  neceffary  for  the  life  of  man." 

Terra  juis  content*/ bonis,  non  indiga  /nereis,  fays  the  Poet.  AnJ  truly, 

I think,  if  at  this  day  inoft  of  the  BaJI- India  commodities  were  abfolutcly 
prohibited,  tho’  it  might  be  injurious  as  to  the  profit  of  fome  few  traders,  it 
would  not  be  fo  to  the  generality  of  the  Inhabitants  of  this  Realm.  And 
therefore,  as  I have  offered  thefe  few  inftances  to  prove  the  King  fhould  have 
fuch  a prerogative ; in  the  next  place  1 come  to  fhew,  that  the  Kimjs  of 
England  have  cxcrcifcd  this  their  prerogative  in  all  a-es ; and  as  the  Kiri'' 
has  the  power  of  reftraint  of  foreign  trade,  fo  he  is  the  only  Judge  yvhctj 
it  is  proper  to  ufe  that  power,  which  fccras  plainly  to  be  for  the  fame 
reafon.  And  1 think  Mr.  U'iUieims’s  remark  of  the  difficulty  of  this  calc, 
that  it  fhould  neceffitate  the  King  to  call  a Parliament  to  affift  him  with 
power  to  determine  this  queftion,  is  not  io  be  paflcd  by  without  Toma 
obfervation. 

God  be  praifed,  ’cis  in  the  King’s  power  to  call  and  difiblvc  Parliaments, 
when  and  how  he  pleafes;  and  lie  is  the  only  Judge  of  thcfc  Ardua  Regni, 
that  he  fhould  think  fit  to  confult  with  the  Parliament  about.  And 
Mr.  IV/lliams  would  do  well  to  fave  himfelf  the  trouble  of  adviling  ths 
King  of  what  thingsarc  fit  for  him  to  confult  with  his  Parliament  about, 
’till  fuch  time  as  he  be  thereunto  called.  But  it  hath  been  too  much  prac- 
tifed  at  this  and  other  bars  in  fVeJlminJler- H all,  of  late  years,  to  captivate 
the  Lay  Gens,  by  lcflcning  the  power  of  the  King,  and  advancing.  I had 
almoft  faid,  the  prerogative  of  the  People : and  from  hence  comes  the 
many  mifehiefs  to  the  King’s  fubjefis  in  parts  abroad,  by  making  the 
power  of  the  King  thought  fo  inconfidcrablc,  as  though  he  were  a mere 
Duke  of  Venice , being  abfolutcly  dependant  upon  his  Parliament.  Would 
it  not  be  mightily  for  the  honour  and  dignity  of  the  Crown  of  England, 
think  ye,  thac  the  Emperor  of  Fez  and  Morocco,  or  assy  Prince  of  the 
remote  parts  of  the  World,  fliould  be  told.  That  Mr.  Sandys,  one  of  the 
King  of  Great  Britain’s  fubjefls,  came  into  ths  Emperor's  Territories 
againft  his  Prince's  confent,  and  that  he  had  no  power  to  hinder  him,  unlefs 
he  would  confult  with  all  his  Nobles,  and  the  Rcprefcntativcs  of  all  his 
common  fubjects,  to  affift  therein  ? Would  not  the  Emperor  believe 
Sandys  to  be  the  greater  Prince  of  the  two  ? But  tho’  fuch  fort  of  declama- 
tions are  fo  much  for  the  fcrvicc  of  the  Crown,  and  for  the  honour  of  the 
Kingdom,  as  they  would  have  it  believed  ; yet  I think  they  have  the  fame 
tendency  of  duty  and  fervicc  to  the  King,  with  fome  other  matters  that 
of  late  have  happened  amongft  us,  viz.  Some  have  been  fo  concerned,  ;ia 
well  for  the  fafety  and  fecurity  of  his  Majefty’s  (acred  Perfon,  and  to 
make  him  formidable  to  his  rebellious  fubjtdls  at  home,  as  to  defire  that? 
his  Guards  might  be  difeharged,  becaufe  it  looked  as  though  he  dcflgncd 
to  rule  by  a (landing  army ; and  to  fhew  their  tendernefs  to  his  facrcd  Life, 
would  have  him  removed  from  the  affiflance  of  evil  Councillors,  as  they 
called  them  ; and  put  himfelf  into  the  hands  of  affaffinates,  as  tho’  one 
murdered  Prince  were  not  fufficicnt  to  fatisfy  that  piece  of  Hate-policy  in 
one  and  the  fame  age.  And  in  order  that  he  might  have  fufficicnt  to, nip* 
port  the  ncceffity,  as  well  as  the  dignity  of  a Crown,  .which  all  good 
fubjedls  are  zealous  for;  fome,  of  late,  have  induftrioufly  cftdeaVourcd 
to  have  prevented  him  from  being  abic  to  borrow  any  money  upon  tho 
credit  of  any  part  of  his  revenue,  a privilege  that  the  meanellof  the  per- 
fons concerned  in  that  queftion  would  think  thcmfdves  highly  injured 
to  be  debarred  of. 

Thefe  and  the  like  attempts,  if  not  prevented,  will  render  the  King  amt 
his  Government  low  and  defpicablc  in  all  other  part9  of  the  World : And 
as  for  the  inftance  between  a Denizen  and  a man  naturalized,  I think  it 
rather  makes  againft,  than  for  Mr.  IVWiamds  condufion,  as  to  the  main 
queftion.  For  tho'  the  King  cannot  naturalize  a man,  and  thereby  give 
him  inheritable  blood,  as  a natural-born  fubjedt,  to  inherit  lands;  yet  he 
may  make  an  Alien  a Denizen ; and  by  that  means  he  becomes  to  have  as 
much  privilege  as  any  of  the  King’s  natural  fubjcdls  hath  as  to  trade  and 
commerce,  which  is  the  only  queftion  now  before  us : And  I cannot  help 
being  of  opinion,  that  this  Kingdom  was  in  greater  regard  abroad,  and 
the  Inhabitants  thereof  more  profperousat  home,  when  the  prerogative  of 
the  Crown  was  more  abfolute  than  now  it  is  : therefore  ic  is  our  duty  as 
good  Judges,  as  well  as  good  Subjects,  to  endeavour  to  fupport  ir  as  much 
as  wc  can  by  Law.  And  fo  1 proceed  to  mention  fome  precedents  and 
authorities,  whereby  the  Kings  of  England  have  in  all  ages  cxcrcifcd  this 
part  of  their  prerogative,  of  reftraining,  difpofing,  and  ordering  matters 
of  commerce  and  foreign  trade,  by  Royal  Licences,  Charters,  anJ  pil- 
pen  fations. 

And  herein  I fhall  content  myfclf  with  as  much  brevity  as  I can,  only 
in  producing  fome  few  of  thofe  many  inftances,  which  were  with  great 
care  and  induftry  found  out  by  Mr.  Attorney,  and  Mr.  Sollicitor  ; and 
by  them  fo  learnedly  and  properly  applied  to  the  cafe  in  queftion. 

i.  Therefore  it  has  hecn  well  obferved,  that  the  Staples,  whicli  were  the 
common  and  publick  Marts  for  all  Merchants  to  refort  to,  were  firft  erect- 
ed by  the  King's  prerogative,  without  any  Adi  of  Parliament ; as  it  doth 
plainly  appear  by  the  feveral  Acts  of  Parliament  mentioned  at  the  Bar, 
cither  for  fetting  the  places,  or  enlarging  the  commodities  that  were 
permitted  to  be  brought  to  the  Staple ; for  furely  in  all  times,  when 

ds  at  their  plcafure,  except  Goods  of  the  Staple,  notwithftanding  any  Proclamation  to 
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the  Staple  vr.tr  fixed  in  the  Dominions  of  any  other  Prince,  that  maft  be 
done  by  league,  which  none  can  make  but  the  King.  To  in  fiance  one 
authorin'  tor  all,  the  Suit,  2 El.  III.  cap.  g.  cxprelly  fays.  It  is  trailed, 
‘jfi.irt  the  Staphs  Itnend  ike  jr.it,  and  on  this  flit,  ordained  by  Kings  in  time  paft, 
Jtc.  Mr.  Attorney  and  Mr.  Sollicitor  cited  fevcral  Records,  and  other 
Aits  of  Parliament,  that  all  car  this  to  be  the  King’s  prerogative  abfolutely; 
which  I Hull  only  name,  they  having  opened  the  particulars  at  large,  viz. 
Vttejbnt  E.  1 II.  Phc.  ParLRsEsjtbr.fi.  tot,  13O.  Offavo.  £.111.  num.  20 
.7  E.  111.  cop.  1.  4.3  £.  III.  c.  1.  4.7  E.  111.  N.  17  Prim.  R.  2.  N.  g8. 
with  many  more  ; which  did  not  only  licenfe  Merchants  to  repair  to  their 
tcvcfal  Staples,  but  prohibited  them  from  carrying  their  flaple  commo- 
dities to  any  otratr  places,  and  the  feraal  Acts  of  Parliament  made  touch- 
ing the  Staple,  only  intliiUcd  greater  forfeitures  upon  the  perfons  offend- 
ing, more  th.m  the  King  by  bis  prerogative  did  inlli£l;  but  neitheradded 
to,  or  diminilhod  any  gart  of  the  power  of  the  Crown  : the  truth  whereof 
will  silo  farther  appear  by  the  content  of  the  Parliament,  plainly  declared 
in  fwtr.il  Stellites  following,  viz.  2 H.  V.  e.  6.  2 II.  VI.  4.  8 H.  VI. 
e.  17  cr  a?,  by  which,  and  teverhl  other  inftances.  both  by  Mr.  Sollicitor 
and  Mr.  Attorney,  1 do  conceive  it  does  plainly  appear,  that  the  Statute 

i.f  1 El.  111.  1.  9.  Sens  Ei.  111.  c.  t.  tleiim  -quarto  Ed.  III.  c.  2.  the  St.it. 
of  Jeiinr-quiiits  Ed.  III.  mentioned  in  the  Defendant’s  Plea,  decline  8 Ed.  MI. 
e.  3.  which  the  Defendant's  L'ounfcl  have  much  infilled  on,  for  the  open- 
ing the  liberty  of  trade  only  concerned  Merchants  of  the  Staples ; and 
by  the  Acts  of  Parliaments  made  relating  to  that  trade,  lincc  particularly 
mentioned  by  Mr.  Attorney,  Hand  now  repealed. 

And  tho’  the  place  of  the  Staple,  as  well  as  the  commodities,  were 
afeertained  by  Adis  oi  Parliamcnr,  yet  the  King  granted  to  merchants 
licences  to  trade  cllcwherc;  which  prerogative  is  allowed  of  by  Adis 
of  Parliament,  and  other  authorities  in  our  Books:  for  inilancc, 
amongil  many  others,  the  Stst.  8 H.  VI.  21  22  Hen.  VI.  chap.  x. 
15  lien.  VI.  c.  3.  27  H.  VI.  r.  1.  1 H.  VII.  fl.  3.  A.  13  Ed.  IV. 
fl.  3./.  5 E.  IV.  33. 

And  as  the  King,  before  thofeAcls  of  Parliament  mentioned,  ordered 
the  merchandizes  of  the  Staple;  fo  all  other  foreign  trade,  not  taken 
notice  of  by  Adis  of  Parliament,  were  begun  and  abfolutely  difpofed  of  by 


of  this  King  muddled  in  foreign  trade,  in  many  years  after  the  making  of 
that  Adi:  The  fir  it  in  fiance  1 meet  with,  is  in  Matin'  s Lex  Mercator  is, 
fei.  150,  of  the  fociety  of  Merchants,  which  is  the  Staplcs-Advcnturcrs, 
made  by  a Grant  from  K.  Ed.  JU.  and  were  called  the  Brotherhood  of 
St.  Thomas jti  Bedel  of  Canterbury,  ’till  the  time  of  Hen.  VII.  who  con- 
firmed their  Charier,  but  changed  their  name  to  that  of  Merchant-Ad- 
venturers, by  which  name  they  continued  a Corporation. 

And  that  the  King  did  ftmt  and  open  foreign  trade  at  his  plcafure,  by 
many  inftances  mentioned  by  Mr.  Attorney  and  Mr.  Sollicitor,  docs  further 
appear,  33  Hen.  111.  mew.  t.  ‘2  £.111.  pars  jtcunda  me  mb.  35.  3//.  111.  S.  33, 
Rolls  Prerogative  170  IA  214.  before  cited,  prims  H.  V.  41.  decimo-ocia- 
v'o  H.  VI.  .V.  6c.  and  the  Slat,  of  12  H.  VII.  r.  6.  which  1 have  caufed 
to  be  fearched.  And  in  Plotvden’s  Continental ics,  in  the  great  Cafe  of 
Mines  Royal  it  is  let  down  as  a Rule,  That  ancient  Charters  and  Grants  of 
the  Crown,  arc  the  beft  evidences  of  the  Prerogative.  Phil,  and  Mary 
creeled  the  Corporation  of  Ruffta  Merchants,  by  Charter,  with  a prohi- 
bition to  others,  with  the  like  conditions  within  mentioned  in  the  Charter 
at  the  Bar ; and  was  afterwards  approved  of  in  Parliament  in  8 Eliz.  and 
the  forfeiture  mentioned  in  the  Letters  Patent  made  more  effectual.  And 
as  Mr.  Attorney  did  truly  obferve,  that  when  Calais  was  taken,  and  there- 
by the  Sraplcs  unfettled.  Queen  Elizabeth  thought,  according  to  the  pre- 
cedentof  the  Rnjia  and  other  Companies,  it  was  moil  advantageous  for  the 
carrying  on  ol  Trade  and  foreign  Commerce,  to  erect  Societies  and  Cor- 
porations ; which  was  well  approved  of  in  thole  times,  and  fo  has  continued 
ever  iince  undifturbed,  until  this  prefent  queftion  ; which  I lhall  more  par- 
ticularly infill  upon,  when  I come  to  difeourfeof  the  next  Head. 

And  here  by  the  way,  I lhall  only  remember,  that  there  were  many  Re- 
cords and  Books  cited  by  the  Count'd  at  the  Bar,  to  prove  the  difference 
between  aliefn  enemies,  and  alien  antics;  anJ-jiow  thefe  infidels  are  in  law 
looked  upon  as  perpetual  enemies,  and  the  many  cafes  that  were  cited  about 
the  Jews,  and  others,  1 think  will  not  be  necefliry  to  be  farther  infilled 
upon  ; for  I conceive  they  do  not  concern  the  queftion  that  is  now  before 
us.  For  were  not  the  Charter  now  in  queftion  in  being,  it  would  be 
worth  while  for  Mr.  Sandys  to  confider,  how  far  he  might  be  obnoxious  to 
punifhmcnt,  for  trading  with  Infidels,  who  are  in  law  called  perpetui  ini- 
mid.  And  therefore  I conceive,  it  is  as  penal  for  any  of  the  King’s  Sub- 
jects to  trade  with  Infidels,  who  arc  alien  enemies,  without  a Royal  Licence, 
as  it  is  to  trade  with  aliens  amies,  contrary  to  a Royal  prohibition.  And 
I cannot  conjecture  how  he  will  avoid  this  rock,  notwithftanding  his  pre- 
tended Ikill  in  navigation,  without  making  ufe  of  this  Charters  a fafo- 
conducl  to  him,  by  implication;  though  he  feems  here  fomuch  tollrug- 
gle  again  ft  it  : and  how  far  that  would  prevail  for  his  be  fa  fit,  may  be 
alfo  confidcred.  But  as  1 laid  before,  ‘ . 7 

4-  The  true  Queftion  is.  Whether  this  be  a good  Grant  to  the'PIaintiffs 
cif  a foie  trade  to  the  Indies,  were  the  Inhabitants  thereof  Chnftians  or 

Infidels,  exclusive  of  others  ? '-nnu.ans 

And  therefore  I proceed  to  the  next  ftep.  That  though  lawful  En- 
grafting, and  Monopolies,  are  prohibited  by  the  laws  of  this,  and  ail  other 
Nations ; yet  I do  conceive,  that  the  Charter  now  in  queftion  of  a folc' 
trade  cxdufive  of  others,  is  no  fuch  unlawful  ertgroffing,  or  Monopoly  but 
js  lupportcd  and  encouraged,  as  conducing  to  publick  benefit  by  the  Law  ! 


Practice,  and  Dfage  of  this  and  ochcr  Countries.  And  herein.  By  the  way 
though  the  word  Monopoly,  or  Engrafting,  generally  fpoken  of  is  odious  tn 
the  eye  of  our  Law,  yet  fornc  Enwoffings,  and  to  feme  Monopolies,  are 
allowed  of  in  our  Books;  and  fo  I defire  to  be  underftood,  when  I fav  ^ 
lawful  or  unlawful  Mononolv.  ora  lawful  nr  »r ft*  J 


lawful  or  unlawful  Monopoly,  or  a lawful  or  unlawful  Eneroffine  And 
>n  ai  much  ss  this  is  th.  mu,  m,d  a I think,  thr  onl,  obisflifk  ,tot 
cither  hath,  or  can  be  made  againft  the  prefent  Charter,  I ftaH  b-  the 
more  particular  m giving  my  opinion  therein,  with  the  realms  and  au- 
thorities that  have  induced  me  thereunto. 


I premife  only  this,  that  in  allthofe  Countries,  where  focirties  of  trade 
are  erected  by  the  fupreme  Power,  cxdufive  of  all  others,  as  the  cafe  at 
the  Bar,  Monopolies  arc  forbidden  ; and  are  as  feverely  punifhed  by  their 
Laws,  as  they  can  fie  by  the  Common  ami  Statute  Laws oI  Ettgiand,  (viz.) 
in  Hslcmd,  Germany,  France  and  Span,  See. 

And  fo  wherever  the  Civil  Law  prevails.  Monopolies  are  punifhed  with 
confifeation  of  Goods,  and  banifhmcnt.  C.  dc  Mtnopdin  Ctnf,  fhrersf. 
parti,  fl  497. 

Now  though  Monopolies  are  forbidden,  yet  that  cannot  be  underftood 
to  be  ftrunivcrfally  true,  (as  no  general  Law  can  ever  be)  that  it  fhould 
in  no  refpedl,  and  upon  no  occafion  or  emergency  whatfosycr,  admit  of 
any  exception  or  limitation. 

The  exceptions  thereof  may  be  fuch  as  theft : 

V Though  no  private  Perfons  can  have  the  foie  trade  to  tbmfclves,  by 
their  own  private  authority,  yet  this  may  be  granted  to  a publick  Society, 
by  the  prerogative  of  the  Prince;  if,  1 

2.  It  be  upon  good  caufe,  and  for  the  publick  advantage  of  the  Kingdom. 

3.  From  the  neceflity  of  beginning  and  carrying  on  luch  trades  and 
foreign  commerce,  which  can  be  only  done  by  Companies  and  Societies. 

4.  Such  Companies  and  Societies  ought  to  be  continued  ami  fiippcrtcd 
upon  the  natural  equity  and  juftice,  that  no  other  perfons  fhould  be  per- 
mitted either  to  reap  the  profit,  or  to  endanger  the  lofs  of  what  hath  bern 
begun,  and  been  carried  on  by  them,  with  great  hazard  and  cxpence. 

Now  m as  much  as  foreign  trade  can  never  he  ofadvantage  to  this  King- 
dom, except  the  balance  be  kept  equal  between  this  and  other  Countries  ; 
which  can  never  be  done,  but  by  keeping  up  to  proportionable  rules  for 
the  regulation  thereof  with  the  other  Countries  : And  becaufe,  hs  I laid 
before,  the  municipal  Laws  of  this  Realm  feem  too  feanty  for  that  pur- 
pofe,  I will  theiefore  firftconfi.ler  how  this  queftion  Hands,  as  to  the  Law 
of  Nations-,  and  then  howit  is  confidcred  by  our  Law,  producin'*  autho- 
rities in  both  to  make  good  my  alfertion.'  And  becaufe  I thought  the 
former  more  natural  and  eft-flua!  for  the  rfecifion  of  this  queftion"  made 
me  more  tnquifitive  than  othcrviie  I llmuld  have  been,  Cuja.ua,  lib.  16. 
Ubjer.  23.  diftinguifhrs  inter  Monopdii  litila  & illiciia. 

’&«/«*  Monopolism,  fays  he,  tjl.  ft  cert  a perfnis  vel  quod  potius  eft  cert 1 
Li  Her  to  amceffbu  Pnnceps  ut  eifdijusftt  vendend*  art*  mash  : ami  there - 
tore  recite-  jgH-  -r  t‘  ” — ■ 

certain  ( 

nulli  0 __  o _ 

fpt.ies  diftrahendas  pujftm  ticeret  occedtre. 

CarpzTuins,  in  his  dccifions  be  fore -mention’d,  lib.  2.  Dec!/ toe.  N.  13 

*4-  mak«  this  no  new  cafe  ; Et  certe  (non  eft  novum)  mcilum  itmmeran 
(qu-rtamen  liberrsma  ejft  dtbent)  pon  't  ex  caafa  n lnirun:  public*  utililatil  vel 
nccejfttaUs,  ex  quo  Mompoha  alias  prohibita  jure  fubftftunt. 

And  again.  Exempli  baud r am  ftunt  ubi  ncceflitatc  & Ediclo  principis  Mi- 
nepohu  quaodoque  probari : Ccmnurcia  ad  certas  Pcrfonas  ic  Loca  r./lrinei 
•videmtu.  ' * 

id  m,  Decf  4.  N.  to.  fj  N.  13.  Nimirum  Exercitium  at  permifft,  Mo- 
ncpoltoruma  Fnncip.s  or  bit  no  d.pemlct,  Vc.  Scaeca  de  Cm, mere, is  9.  7. 
fol.  301 . JV.  1 5.  Hoc  non  procedit  tn  Monopolio,  auteritate  Princibis  five 
Ketpub.  contrails,  quiaftcut  monopdia,  privatii  auteritate  contrail  a R,p,d>.  Junt 
permaoja:  Ita  bate  qua;  Legit  Autorhule , cx jufta  cent, abuntur,  Cauja  Rebub. 
valde  utilia  junt.  J 1 

Grot, us  de  J.  B.  Is-  P.  lib.  2.  cap.  1 2.  Sell.  16.  M nopdia  not,  omnia  cum 
cuja  %‘Uprcl  ^‘S"ant ' nam  ^°TurJ  '"tcrilum  a fauna  poteftate  per  mini,  jufta  de 

He  gives  amongft  others  thefe  two  Examples  : 

1.  From  the  Hiilory  of  Joftph,  when  he  was  Vice-roy  in  Egypt ; which 
is,  fays  he,  an  illuflrtous  inltance  of  this  matter.  ' 

2.  That  under  the  R-.muns,  the  Alexandrians  had  the  foie  trade  of  all 
Inaian  and  Etlncpick commodities. 

So  Thuutut,  lib  32.  gives  an  inilancc  of  a Grant  from  the  French  Kino-, 
Ann.  1604.  for  the  foie  trade  into  Canada,  or  N,w  France  ; for  which  he 
Nt “d  fublevandos  navigations  illinc  !n- 

Which  I conceive  will  go  a great  way  in  ftipporting  all  fuch  trading 
Companies  as  cannot  be  begun  but  by  a publick  cxpence. 

F '“**•«'>  prohibition  is  espr.-fsly  limittd,  jn  Priyilceiun. 
vel  aha  confuetudo  in  utihtutem  publtcam  verge, is  rtftjLt 

Merca,ura,Jl,.,Miff,r,„,  ,UJ  J i„  VJ 

nnttendofuam  p, 0 Commedo  Retpub.  poleft  ir.urpontre  autoritatem.  Salnuif.  de 

T.MUU),.  ,16.  prmfm  5 H R,S.  .1  f„UiA,  m 

A i j.  Ftn,  Fid  Art.  Sid  M 

it  is  at  this  day  pradtifed  in  Ranee,  T urn:,  lib.  5.  4 

S„  In  Sal,  rmlyfi,  Mmult  aim  UA  h Elia  Iklu  mrari  l Safirl- 
orum  pcrnujjione.  locacca  de  Ale' cat.  part.  4.  H.  30. 

Stan  Repub.  Lubtctnft,  certis  quibujdam  Mercator, bus  ob  pr*diHas  rati  ones 
h Vfihfptaalj  Privi/egio  cortfefum  eft.  Murguard.  lib.  4. 

And  then  as  to  the  ufage*:  - ! 

Hacjl  nmmmipmhmim,  mill.  pr,rfi,  rihBai.1.  Dohhrum . fmlinlia. 
p-Jpira  bujuUm  kmp.ralm  U Rigalla  ptfunt  „„  m,i,  C,„_ 

P„a„p:i,  f,d  C.afukutla,  a * 

JuJhlia,  iib.  l.  c.  lz.  Dub.  21. 

By  the  Imperial  Laws  commerce  and  traffic!:  have  received  feveral  other 
.imitations-^  fometimes  the  Subjedls  of  the  Empire  have  been  forbidden* 
“IS: P'f65’ Particularly  named ; and  in  general  by othet con- ' 
Nations  ’ ddcn  cxPort  co,n>  gold,  or  arms,  to  any  of  the  barbarous  t 

And  cuftrs  °LfNfations  is  r"»  the  praftice docs  evince. 

, And  firft  in  Germany,  where  the  Law  prohibited  all  Monopolies  ; vet 

fee  how  the  Law  there  Hands  in  refpecl  of  our  cafe.  * 

Kterfh  Civil,  ,1 .fircaaJmn,  ... 

ip  Malm,  Jim nni,  fwfai  s,„,  M 

I evntaxat  aui  ad  ,dtm  . 'madam  jaxia  iylltuta  Civ  tali,  jiii  iu,  qualL.- 
rant,  qunaadmivm  „ r,tu,  p„l.  EurapF,,  „aj  J 

.’.la.  qra  .TOmw  I.f  .pijihim  ni,TJad  uliviviit.  J * 

This  as  to  Corporations. 
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36.  77j€  Great  Cafe  of  Monopolies* 


As  to  trading  Societies  thus : 

Sid 'd  fieri  petefl,  u ' <i  fumirta  pot/Jlate  Sstittau  nmceurtm  inlulgeatur  Cer- 
ium ttiui  AJ.-i  churl  Id  icrlii  la  is  aihi.  here,  exciufu  rthquis,  uejui  privHtgii  ton- 
etdendi  varies  pffmt  ffe  couf.s. 

I.  Nuns  C'mmerc.a  qua  ad  loca  remoiijfima  inJHtusrcntur,  priufquam  rite 
flohitiantur  mogn  s requirunt  fumptus , id  aneipiti  eventui  initio  June  obnoxia 
ergo  A-tkoribus  tallu  . Commereicrum  eavmdwn  efl,  ne quad ab  tpfit conjiitutum 
magno  cum  prrieulo,  id  f tempt*  funt , alii  gratis  interapiant. 

II.  Ac  prater  ea  jnimodi  Ssei itaUr priailegwtee  opibus  fuis  RAfub.  exigence 
heeejfit.it  e,  pliant  pojfunl  quum  fibula  fuuumre. 

ill.  Fid-uur  etmm  meiiori  file  Cootmereia  traffuri,  ac  majerem  Copiom 
Mereium  'at  m da  fojfe  aihtebi,  tuque  de  let fruudilus  id  tempers  Hit  cagiletre  ne- 
c/JJmi  baltn:,  qua  mn  lucrum  in  commune  velut  ararium  reduitum  aquiiibus 
pirtianilus  di.iriluitur. 

Pufftndrrff  de  Jure  NdtUTee  id  Gentium,  lib.  $.  fit.  655. 

A learned  Author  does  more  at  large  deferibe  it. 

it  has  been  a queftion  l'omctimes  debated,  whether  the  Society  entered 
into  by  the  Hans  T owns  were  not  againft  Law  ? SQuippe  quod jpuiern  Mz- 
mptlii  pra  Je  ferre  videtur,  ut  certis  lids  merces  emstnt  cenfcederali  qux  rwfus 
pritio  to,  qua  volunl,  vmdant. 

This  is  the  fame  objection  now  made  againft  the  Charter  at  the  Bar. 

But  the  anfwer  given  was  twofold,  and  will  come  home  to  this  cafe. 

1.  That  the Emperor,  Cbarlei  IV.  has  given  his  approbation,  and  made 
it  lawful  by  his  authority. 

U.  That  they  had  continued  in  poffeflion  of  this  Society  fo  long,  that 
now  the  length  of  time  (together with  the  Prince's  confent)  removed  all 
doubt  whatlbcvcr;  Carpzivius  de  lege  Re-ia  Germansrum,  cap.  6.  Je£i.  10. 
And  the  Charter  now  in  queftion,  and  other  Charters  of  like  nature 
granted  by  the  Kings  of  England,  which  I fhall  havcoccaiion  to  remem- 
ber by  and  bye,  remain  undilturbed  without  the  lcaft  interruption,  as 
lone  as  th»-  Society  did  before  this  queftion  was  Hated. 

And  though,  according  to  the  rules  of  our  Laws,  fuch  a length  of  time 
does  not  obtain  the  credit  of  a prefeription  ; yet  by  the  Law  of  Nations, 
and  the  praftices  of  all  other  countries,  which  are  only  adapted  for  this 
purpolc,  ir  is  otherwife.  Prafriptio  enim  tarn  long!  temporis  vim  legit  ob- 
tinet,  imo  toLit  cmne  vitium. 

Prafiriptin  tempsris  immemorial! s , qux  privilegiata  tfi,  id  ex  vititfo  etiam 
titub  d-mimum  id  jus  tribuil,  vrnn/jque  SoUmnitates,  etiam  rxtrirfccus,  uegotio 
acceffiJJ  preejumit  tanti  lemporii  Antiquitas,  mm.  10.  n.  Aique  amntm  Mon.- 
polu  1 tfptflum  cenjuttudo  immemor'mlis  vtl Cxfurum  approbate  excludit , n.  10.26. 

Ghiia  corfuetudo  imrnemrtalis  Cajarum  Jcilu  id  conceffu  htec  antiqua  Societal 
fulcitur , emus  Monopolii  refptffui  etiam  minimus  Ixferat.  Ala'g.  lib.  4.  cap.  7. 
n.  50. 

And  as  thefe  Hans  Towns  were  one  of  the  firfl  Corporations  of  trade  I 
have  read  of,  fo  was  it  thought  the  intereft  of  England  to  fupport  and  en- 
courage them.  I find  above  fixty  (fome  fay  eighty)  Towns  and  Cities 
united  their  Stocks,  making  Lubeck , Hrunfwick,  Dantzick,  and  Cullen,  the 
chief  places  of  their  refidence;  and  fo  great  was  their  trade  and  credit 
under  that  conftitution,  that  many  Princes  granted  them  large  privileges, 
and  they  kept  Courts  by  their  Deputies  and  Councils  at  Bergen. 

By  the  Laws  of  Spain,  all  Monopolies  arc  forbidden,  and  under  the 
fame  penalties  appointed  by  the  Civil  Law  : yet  there  alfo  a right  mav  he 
acquired  to  a folc  trade,  by  licence  obtained  from  the  King,  or  by  Prc- 
feription. 

jjhii'.ta  pertida  Tit.  7.  leg.  2.  membris  hoe  Commercium  Marhimum  exclufts 
cate’  is  ad  20.  annas  ccncederetur.  Neque  silla  re  Je  nutgis  prodidit  Imperii  odium 
Batervuee  r.Jlris  diebus , (Deo  ita  voir  nit)  eorjlituti  magnitude,  id  felicitas, 
quum  Navhaliontem  in  Indias  Orientates  fufoptarum  conj/antia  id  JuueJfus,  ad 
quas  ta  ecrario  pareeretur,  So, relates  injhtutx,  caulumque  tandem,  utjubunam 
Societatem  omr.es  edirtnt,  quod  alieque  experrmento  eenjlivjftt. , A'omstum  pretia 
ab  infulurisob  emptorum  frequentiam  augers,  id  cum  alii  ehis  prarverlcrc,  id  lu- 
crum ad  fe  adorum  damns  derivare  fatagerent,  ubi  concoidia  maxima  ejl  opus, 
armulationum  id  ijfidii  femina  Jpargi. 

1 come  in  the  next  place  to  make  it  appear,  that  as  the  Law  ofNations, 
and  the  practice  of  all  other  Countries,  warrants  the  like  Grants  and  re- 
ftrictions  with  the  cafe  at  the  Bar  ; fo  I conceive  this  Charter  of  foie  trade 
to  the  Indies,  excluding  others,  is  neither  oppofed  by  the  Common  Law, 
or  prohibited  by  any  Act  of  Parliament  j but  is  fupported  by  both,  as  will 
more  evidently  appear  by  the  practice  and  conitant  ufagein  all  times. 

Therefore,  though  ingrolling  be  a crime,  odious  in  the  Law,  and  pu- 
nifhable,  yet  all  manner  of  ingrolling  is  not. 

Therefore  in  the  cafe  of  foreign  trade,  which  is  only  applicable  to  the 
cafe  at  the  Bar ; it  was  rcfolved  by  all  the  Judges  of  England,  3 In/lit.  196. 
That  Merchants  may'  buy  beyond  fca  in  grofs,  and  fell  here  again  in  grofs 
zlfo.  I fay,  that  all  Monopolies  are  not  unlawful.  Generally  fpcaking 
they  are,  and  therefore,  I will  admit  the  defeription  of  an  unlawful  Mo- 
nopoly, made  by  my  Lord  Coke,  3 Infill,  18 1* 

A Monopoly  is  an  inftitution  or  allowance  by  the  King,  by  his  Grant, 
Coramilfion,  or  otherwife,  to  any  perfon  or  perfons,  bodies  politick  or 
corporate,  of,  or  for  the  foie  buying,  feding,  making,  working,  or  ufing 
any  thing ; whereby  any  perlon  or  perfons,  bodies  politic  or  corporate, 
are  fought  to  be  remained  of  any  freedom  or  liberty  they  had  before,  or 
hindered  in  their  lawful  trade. 

Now  if  the  fubiefls  of  England  had  not,  before  this  Grant,  a freedom 
and  liberty  to  trade  to  the  Indies,  againft  the  King’s  royal  plcafure,  the 
Charter  at  the  Bar  will  be  no  Monopoly  within  that  rule. 

Now  that  they  had  no  fuch  liberty,  hath  been  fttfficicntly  proved  by  the 
fevcral  prohibitions  mentioned  before  -,  and  the  many  more  inftanccs 
thereof,  cited  by  Mr.  Attorney  and  Mr.  Sollicitorj  and  it  would  be 
very  flrange,  that  the  King  might  prohibit  Foreigners  from  coming  here 
into  England f zv.d  not  prohibit  his  own  fubje&s  from  going  into  foreign 
Countries. 

And  it  is  not  denied,  but  if  the  King  fbould  proclaim  a war  with  the 
Indians,  that  then  it  would  be  a prohibition  to  all  his  fubjcfls  to  have  any 
commerce  with  them  *,  nay,  and  he  might  continue  that  war  as  long  as 
he  pleales  ; and  by  that  means  all  his  fubjc&s  would  he  as  well  prevented 
of  any  of  the  commodities  of  dfat  country  ; and  alfo  of  exporting  any  of 
our  commodities  thither.  So  that  furcly  this- Charter,  with  thefe  reflric-  • 
tions,  is  much  better  th  r.  a tot  :!  •-•clufion  ; and  • hrp.-fb'c  foreign  trade  I 
is  not  like  our  home  trade,  to  wh'ich"tht^ord  Monopolies  is  properly  J 
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applicable ; for  that  cannot  be  totally  excluded  for  any  time,  tho’  nevrt 
fo  fmull,  by  any  A&  of  Prerogative. 

ObjeH.  Ay.  but,  fay  the  Defendant's  Counted,  though  the  King  can 
by  his  prerogative  prohibit  all  trade  to  any  country,  upon  fuch  great 
emergencies  as  war  and  plague,  ide.  yet  to  grant  liberty  to  fome,  and  ex- 
clude others,  that  makes  the  Grant  at  the  Bar  be  thought  a Monopoly. 
Which  is  ftill  begging  the  queftion;  for  if  the  King  by  his  prerogative, 
have  the  power  of  rellraining  and  difpoftng  foreign  trade,  where  Acts  of 
Parliament  have  not  interpofed  ; as  by  the  precedents  already  cited  I con- 
ceive clearly  he  has,  as  inherent  to  his  Crown  ; therefore,  as  he  may  re- 
ft rain  all,  fo  he  may  reftrain  any  part  by  the  fame  parity  of  reafon. 

If  the  King  proclaims  a war  with  any  country,  which' is  a general  pro- 
hibition of  trade,  and  fliould  order  that  John  a Style,  or  a dozen,  or  any 
greater  number  of  his  fubjeifts,  idc.  and  give  them  inftru&ions  to  treat  for 
a peace,  and  the  perfons  fo  appointed  lliould  carry  on  a trade ; would  not 
Mr.  Sand\ s,  do  you  think,  have  as  much  rcalbn  to  murmur  that  he  was 
none  of  thole  Ambafl’adors,  as  he  has  now  by  being  not  comprized  within 
the  Charter  f And  would  it  not  be  thought  an  arrogaucy  and  laucineft 
in  him,  to  demand  an  account  of  the  inftru&ion  given  by  the  King  to 
fuch  Ambafladors  ? Or  durtt  he  trade  there  till  a peace  were  ploclaimcd 
with  that  country  ? 

And  the  glofs  of  that  Law  fats.  Met  eater es  non  fatiant  inter  Monop' Hum 
ele  re  non  vcrdtnda  ni/t pro  etrto  prelie,  Velde  non  ex ar.endo  ojjcium  wfl  per 
eos  recipiatur  Off.  ia/es  id  Socios  : P jjant  tamen  here  Jacere  cum  conc-nfu  id 
Jcientia  Regis  id  c.ntra  focientes  perpetuo  exulabmt , id  eorum  bona  Rtgi  eppli- 
.wtur.  Ex  privilege  ergo  Regis  p.  jjunt  jimi liter  id  tenfurt udine  vel  pr  jrip - 
time,  quia  quod  pr  ivilege  acquit  itw  , etiam  prajriptient  acquiri  p tejl. 

And  there  quotes  ubi  d citur,  quod  pttejl  eoneedi  privibgium  ; quod  quit 
folus  pifeetur  in  certa  parte  Mans,  id  aliis  potcjl  prebiberi. 

In  France  Monopolies  are  prohibited  alfo,  Sub  poena  Confifcationis  corpo- 
ris id  honor  urn  iniiidl.  Canjl.  hr.  I.  Alt.  19 1. 

Notwithllanding  which,  there  are  eftabliftied  fevcral  Corporations  For 
trade ; 1 will  name  but  two.  Anno.  1657,  the  French  King  makes  a 
grant  of  the  foie  fifltcry  in  his  Dominions  to  a Society,  excluding  others 
upon  pain  that  Interlopers  fltall  incur  the  penalty,  de  GtnJJaiion 
des  Vaffaux  id  Merchandizes  id  de  dix  mi  He  Livres  d‘  Amende.  Aytz.  vsl.  4. 
pag.  207.  And  in  the  year  1664,  the  Eafi-Inda  Company,  by  his  decla- 
ration, with  an  cxclufion  to  all  others,  like  our  Eajl- India  Company, 
fogt  7+.  75- 

In  the  United  Provinces,  the  Laws  againft  Monopolies  are  the  fame,  yet 
there  always  were  feveral  trading  Corporations  cxclufive  of  all  others. 

3 June  1621.  in  the  Charter  of  the  Dut.b  IVtJl- India  Company  it  is 
granted  thus : And  in  cafe  any  one  Until  go  to,  or  negotiate  in  any  of  the 
r.forcfaid  places  granted  to  this  Company,  and  without  conlcnt  of  the  laid 
Company,  it  fhall  be  upon  pain  and  forfcitureoffuch  Ihipand  goods,  as 
lhall  be  found  to  trade  in  thofc  Coafts  and  Places,  which  being  prefcntly 
and  on  all  fides,  on  the  behalf  of  the  laid  Company,  fee  upon,  taken,  and 
forfeited,  (hall  be  and  remain  to  the  ufe  of  the  laid  Company,  Ajtz.  ml.  1 . 
p.  62-  fed.  1. 

And  in  cafe  fuch  ftiips  or  goods  be  fold,  or  fly  into  lands  or  havens,  tha 
Riggers  and  Part-owners  thereof  lhall  and  may  be  diftrained  to  the  value 
of  the  faid  (hip  and  goods. 

That  the  aforefaid  Company  fhall  within  the  faid  limits  make  Gover- 
nors, Officers  of  War  and  Jufticc  ; and  for  the  other  neceflary  ferviccs  for 
the  prefervation  of  the  places,  and  maintaining  of  good  order,  policy  and 
jufticc,  and  the  advancement  of  their  trade,  lhall  appoint,  difpofe  and  dif- 
place,  and  fubftitute  others  in  their  places,  as  they  lhall  find  their  affairs 
do  require. 

All  Ihips  coming  to  any  place  where  the  Company  have  their  Garrifon 
and  Government,  {hall  not  tranfporc  thence  any  men,  goods,  01  money, 
without  leave  and  confent  of  the  Council,  upon  the  pain  and  forfeiture 
of  fix  months  wages,  &c. 

In  the  Grant  to  the  Dutch  India  Company,  20  Mar.  1602.  that  no 
body,  of  what  quality  or  condition  foever,  (hall  for  the  fpuc<  of  twenty- 
one  years  pafs  Eajlxvards  of  the  Cape  of  Good  Hope,  upon  forfeiture  of 
fliips  and  goods,  Ajtz.  xvol.  fal.  157.. 

That  the  faid  Company  may  appoint  Governors  and  Officers  of  war 
and  jufticc,  and  for  other  ncccffary  Icrviccs,  for  the  prefervation  of  their 
places,  and  maintenance  of  good  order,  policy  and  juftice. 

The  faid  officers  to  take  the  oath  of  lupremacy  to  the  States-Genenl  ; 
and  of  fidelity,  as  to  what  concerns  trade  and  truffick,  to  the  Company. 

And  afterwards,  the  9th  of  Sept.  1606.  a Plaeart  was  publilhed,  that 
nobody,  direftly  or  indiredtly,  lhall  pal's  or  trade  beyond  the  Cape  oj  G od 
Hope,  upon  pain  of  death,  and  forfeiture  of  their  Blips  or  goods,  which 
lhall  be  found  to  have  done  or  to  do  fo.  And  though  they  Ihould  abfent 
th  mfelvcs  out  of  the  United  Provinces,  yet  tne  fentence  lhall  go  on,  and 
be  decreed  and  executed,  with  the  prefem  confifcation  and  felling  of  their 
goods'^  actions,  and  credits. 

Idem,  page  158.  And  furcly  the  Dut.h  have  been  always  by  us  efteemed 
as  ouagreateft  and  molt  dangerous  rivals  in  trade. 

And  as  for  the  reafon  and  neceflity  of  ellablilhing  this  way  of  trading 
by  Companies,  fee  the  judgment  of  Thuunus.  lib,  Hijl.  124  and  130, 
where-making  mention  of  the  EoJl-ImUea,  he  faith  thus  : Diver  fit  itinenhus 
hujus  Regionn  Incolarumqut  Inger.i  s eognitis  lunta  frequent  a a jrrjatis  hate 
ipja  Nbvigaiio  id  Cemmtrtium  exenitum  fteit,  ut  alter  alt.  mm  fere  ivijjei  ber- 
dhum.  Ad  obviandum  itaque  buie  mala  Vijum  fart.  An.  1602.  quibtjdam  b jtis 
Nabigaticnis  mrreatsribus,  preepstentum  ordinum  confenfu  ter  turn  ccnfliiuere  ur- 
pus,  iujus  tar.tummoM,  &c. 

The  Indi.ms  being  Infidels  are  by  law  efteemed  common  encmirs;  and 
the  opinion  of  my  Lord  Coke  in  Mu  helbtrnc’s  cafe,  1 think,  therefore,  to 
be  Law,  notwithftanding  the  objections  that  have  been  made  againft  it, 
which  none  of  our  books  warrant  ; now  the  King  by  his  Chain  imkcs 
the  Plaintiffs  as  it  were  his  Ambafladors  to  concert  a peace,  and  Mr.  San- 
dy s murmurs  becaule  he  is  not  one  of  them. 

The  King  may  grent  a Fair  or  Market  to  ever)-  fubject  he  has;  but 
becaufe  he  grants  that  privilege  to  fome  of  his  fubjects,  have  the  reft 
any  juft  ground  of  complaint?  Becaufe  the  King  may  pardon  every 
offender,  but  will  not  pardon  any  Highwayman  now  in  Netvgntr, 
muff  thofe  gaol-birds,  therefore,  think  themfelvcs  injured  in  their 
liberty  and  property  r Becaufe  the  King  granted  to  his  town  of  Hull, 
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that  no  other  Ships  fhou'd  l/e  there  freighted  for  foreign  Parts,  till  the  | and  did  obtain  a fpccial  Provifb  to4 excafe  thofe  Forfeitures,  which,  had 
Ships  of  that  Town  were  fiift  freighted  ; as  he  did,  /is/.  Ciauf  41  E.  III.  not  that  Adi  of  Parliament  been  made,  they  had  been  liable  to  ; which  I 

tnor.b.  25.  did  London,  Dover,  or  any  other  Town  of  Trade  complain  ? take  to  be  an  Authority  full,  as  to  the  Cafe  at  the  Bar. 

Would  any  of  thefe  Gentlemen  that  contend  for  this  Liberty  of  Trade,  Queen  Elizabeth,  during  her  Reign,  granted  feveral  Charters  of  the 
adventure  with  their  Fortunes  to  Algiers,  and  when  they  are  feized  upon  like  Nature,  which  pjfl'cd  the  Pcruial  of  her  Attorney  and  Sollicitor. 

be  the  AIgerir.es,  tell  them  wc  arc  En-Jijhmm,  and  we  have  by  the  Com-  learned  Men  in  our  Profciiion.  In  the  Beginning  of  her  Reign  my  Lord 

mon  Law  of  England,  and  many  Statutes  of  our  Kingdom,  which  fupport  Chief-Baron  IVejhn  was  Sollicitor,  Sir  Gilbert  Gtrrard  Attorney-General, 
the  Liberty  01  the  Subjefl,  a Freedom  to  trade  wherever  we  pieafe  ? Or  and  palled  thofe  Patents  both  to  the  Rujfia  and  Exetrr  Companies.  23  Elios. 
would  not  they  rather  Civ,  we  have  a Pafs  from  the  King  of  England,  and  my  Lord  Chief- Ju  ice  Popham  was  Attorney,  and  the  Lord-Chancellor 
rely  upon  that,  which  prefumes  T reatics,  Leagues,  and  Truces  between  Egerton  Sollicitor,  in  whofe  Time  fome  few  fuch  Charters  were  alio  granted 
Princes ; and  in  cafe  that  will  not  prevail,  the  King  will  fee  them  righted  1 like  to  this  at  the  Bar.  And  then  my  Lord  Ctie  was  Attorney-General, 
And  in  the  Charter  that  is  now  before  us,  there  is  a particular  Rcftric-  and  my  Lord  Chief- Baron  Fleming  Sollicitor-Gtneral,  who  approved 

tion  and  Limitation  of  Trade  to  any  Prince  in  amity  with  our  King.  thereof;  audit  is  o'ofetvable,  that  in  the  43  and  44  of  the  Queen,  the 

Now  as  the  conftant  Ufage  and  Practice  of  other  Countries  warrants  fuch  Parliament  took  Notice  of  many  Patents  of  Monopolies,  as  it  appears  by 
Societies  as  thefe.  fo  does  o rs  too:  For,  as  J Lid,  the  Ham  Towns  the  Book  cited  at  the  liar  ; Teu/nfend's  CcIIeOkns,  a.;  4 and  245.  The 

were  fome  of  the  firft  Corporations  of  Trade  that  we  read  of  in  Hiftory ; Parliament  feemed  to  be  as  high  as  ever  they  were  in  any  Age  before,  and 

fo  was  it  thought  the  Intcreft  of  England  to  fupport  and  encourage  particularly  were  inenfed  by  thofe  Patents.  A Lift  of  all  were  brought 
them,  in  by  Mr.  Secretary  Cecil,  that  were  thought  grievous  or  prejudicial  to  tfxs 

King//.  II T.  gave  them  great  Privileges,  and  the  Still-yards  for  their  Commonwealth;  and  though  there  were  a Catalogue  of  forty  or  fifty, 
Refidencc,  which  they  enjoyed  near  300  Years,  managing  their  Trade  by  among!!  whom  that  of  Darcy  is  one,  yet  the  Parliament,  nor  none  other, 
an  A!dcrrstan  and  Count'd,  called  The  Guild  of  the  Hans,  ingroffing  theT  rade  complained  of  any  Charter  granted  to  Corporations,  but  they  continued 
of  England  for  Grain,  Cables,  Marts,  Pitch,  Tar,  Uc.  and  under  that  undifturbed.  And  by  the  way  it  is  not  amifs.to  obferve,  that  Darcy's  Pa- 
Colour  the  Joctbfons  at  this  Day  claim  feveral  Privileges.  tent  was  not  immediately  damned  in  Pailiamcnt,  but  referred  to  take  its 

It  is  obferved  by  many  Hillorians,  that  the  raoft  flourilhing  Trades  have  Fate  in  IVfflm'viJle’-hall ; the  great  Real'on  th*t  guided  that  Judgment 
been  begun  by  united  Stocks  and  Policies.  was,  the  Reftrnint  that  was  put  upon  the  home  Trade ; and  (i>  it  appeals 

In  this  Kingdom  a Patent  was  fir!!  obtained  for  the  erecting  the  Staple,  in  More's  Reports,  672.  And  thus  rtood  thefe  Charters ; the  China  Cltar- 
from  E.  111.  before  any  Aid  of  Parliament  intermeddled  in  that  Trade,  ter,  the  Turky  Company,  the  Barbary  Company,  the  Guinea  Company, 
and  proceeded  under  fcvcral  Regul  ations  till  the  Time  of  Queen  Eliza-  all  Charters  of  foie  Trade,  excluding  others,  remained  in  Trade  during 
betb.  In  the  Book  I cited  before,  Ma'.yn:  Lex  Mercatoria, fvl.  15O.  fa*s,  I all  Queen  Elizabeth's  Time. 

This  Company  of  Merchants  arc  shove  400  Years  ftanding,  as  that  Boos  I But  in  the  third  Year  of  King  James  was  the  firfi  AQ.  made  for  open- 
rcckons  from  1248,  when  the  laid  Merchants  obtained  Privileges  of  Join  ing  a general  Trade  to  Spain,  Portugal,  and  Frame,  to  all  the  King's 
Duke  of  Brabant,  and  were  called  the  Brotherhood  of  Sc  Thomas  Bck-t  Subjects;  which  could  not  Lie  done  in  IVtJlminfler-bull , as  appears  by  the 

of  Cantu  bury  - Which  were  confirmed  by  King  E.  III.  H.  IV.//.  V.  Preamble  to  that  Ac!  ; nor  docs  that  Ad!  call  thofe  Charters  Monopolies, 

H.  VI.  E.  Iv.  R.  III.  II.  VII.  who  gave  them  the  Name  of  Merchant- Ad-  or  open  a free  T radc  to  any  other  Parts  of  the  World,  but  leaves  all  Char- 

vetithftrs ; anil  after  him  confirmed  by  H.  VIII.  E,  V I.  Q.  M.  Q_  Eliz.  ters  of  foreign  Trade,  fave  to  Spain,  Portugal,  and  France,  to  remain  as 

and  King  James , not  without  many  Enemies  and  Oppolers  ; cfpecially,  they  did  before.  And  in  the  4th  of  Jar.  cup.  9.  there  is  Notice  taken 
fays  that  Book,  of  late  taxing  them  to  be  Monopolies,  and  unprofitable  to  particularly  of  the  Charter  granted  to  the  Exeter  Merchants  of  the  foie 
the  Commonwealth,  being  that  a'l  cur  Cloths  are  not  drefled  and  dyed  in  Trade  to  F ame ; anJ  bccaule  it  was  thought  to  be  damned  by  the  ge- 
Englemd ; yet  it  (till  prevailed,  as  being  thought  for  the  publick  good.  ncral  Words  of  that  Statute  E.  III.  yet  it  is  there  ena/led  and  declared, 

And  ’tis  obfervabie,  that  Queen  El'uobeth  did  not  only  confirm  what  That  the  Cud  Statute  of  Patents,  1 either  dd  norfhotld  dHTo.'ye,  annihi- 

was  done  by  her  Pretfoccfibrs,  but  augmented  and  greatly  enlarged  the  late  or  impeach  the  fa  id  Charter,  or  the  faid  Company  in  any  of  their 

Privileges  of  this  ancient  Company;  and  confirmed  the  Charter  of  the  Privileges,  Liberties,  or  Immunities  granted  unto  them  by  the  faid 

Mufcavy  Company,  granted  by  Philip  and  Mary ; and  let  up  feveral  other  Charter,  any  thing  contained  in  that  general  Ad!  to  the  contrary  notwith- 
Companics,  as  that  of  Exeter,  mentioned  at  the  Bar;  the  Eafl- India  Com-  Handing  ; and  from  this  A£t  of  Parliament  I obferve  two  things : 
psny,  and  the  Levant  and  the  Eajiland Company.  Anti  although  that  an-  1.  That  the  Parliament  thought  that  the  Charter  to  Exeter  for  foie 
cieut  and  beneficial  Company  of  Staplers  was  often  oppofed  by  particular  Trade  to  France,  cxclufivc  of  others,  was  for  the  publick  Benefit  anJ 
Pcrfons,  and  complained  of  as  a Monopoly  intrenching  upon  the  Liberty  Weal  of  that  City. 

of  the  Subject,  in  fcvcral  Parliaments,  in  the  Time  of  H.  IV.  H.  VII.  II.  That  the  Letters  Patent  were  good  in  Law,  and  did  not  want  the 

E.  VI.  and  Queen  Mary : Yet  all  Parties  being  heard,  thefe  Complaints  A fli  fiance  of  an  A 6!  of  Parliament  to  fupport  them  ; for  that  Ac!  dots  not 

were  fully  anl'wered,  and  the  Company's  Privileges  ratified  and  enlarged.  confirm  thofe  Letiers  Patent,  but  provides  only,  that  the  Statute  3 Jac. 

Again,  in  Queen  Elizabeth's  l ime,  the  Clothiers  having  prevailed  fhould  not  by  general  Words  be  thought  to  impeach  or  deilroy  them- 
againft  the  Company,  the  clothing  Countries  were  almof!  quickly  ruined.  Now  had  the  Parliament  thought  the  Charter  void  or  infirm,  they  might 
and  reduced  to  that  Extremity,  th-t  in  29  Eliz.  the  Lords  of  the  Coupcil  have  confirmed  or  ftrengthened  it,  as  the  Rujfia  Patent  was ; but  they  con- 
fent  for  the  Members  of  that  Company,  defiring  them  to  rcafl'umc  their  eluded,  that  had  it  not  been  for  the  Statute  of  Tertis,  the  Charter  was 
Privileges,  and  cheai  fully  to  proceed  in  their  Soriity  ; with  Alfuranccof  good  to  all  Intents  and  Purpofes  : And  this  I take  to  be  full  Authority  in 
ail  Countenance  and  Alfillancc  from  the  Government.  And  in  the  Reign  the  Cafe  at  the  Bar.  But  to  proceed,  the  Grjwj/rw/ Patent  for  foie  Fiftt- 
of  King  James,  after  feveral  Inter  lopers  had  endeavoured  to  deftroy  the  ing,  cxclufivc  of  others,  granted  by  Queen  Elizabeth,  is  held  good.  Rolls, 
Company,  the  King  publilhcd  his  Proclamation  to  rellore  the  Company  Part  5.  fol.  3.  Taylors  ot  Ipfwichbi  Cafe,  and  the  Cafe  of  the  Abbot  of 
to  its  ancient  Privileges.  Wtjlmnjltr , is  agreed  to  be  Law;  in  Darcy's  Cafe,  Most,  673,  by  Mr. 

So  dd  King  Charles  I.  7 Dec.  1634,  reciting,  “ Whereas  we  have  Juliicc  Dodieridge:  And  by  the  way  he  gives  good  Advice  to  all  Pcrfons 

“ taken  into  our  princely  Confidcration  the  manifold  Benefits  that  re-  that  difpute  the  King’s  Prerogative  ; and  for  the  Friencifhip  I bear  to  Mr. 
“ dound  to  this  Kingdom ; and  finding  how  much  Order  and  Govern-  Sandy s , and  others  that  are  now  in  Court,  and  I think  need  the  Advice, 
“ ment  will  conduce  to  the  Encreafe  and  Advancement  of  the  fame,  wc  1 (hall  read  the  very  Words  of  the  Book  : He  that  hews  above  his  Hands, 

“ have  thought  fit,  with  the  Advice  of  our  Privy-Council,  Gfc."  There  Chips  will  fall  into  bis  Eyes;  Et  qui  Majejlaiem  ferutatur  priadpit,  oppri- 

he  gives  an  Eftablifttment  to  the  Company,  and  prohibits  any  to  intrude  met  nr  fplendore  ejus. 

upon  their  Privileges,  upon  pain  of  fuch  Buntfhments  as  the  Star-Chamber  In  King  James's  Time,  many  Grants,  like  ours,  were  made,  but  par- 
Ihall  inflidl.  ticularly  in  7 Jac.  the  Patent  granted  to  the  EaJI-India  Company  by 

Since  this,  it  may  be  worth  Confideration,  whether  the  breaking  of  this  Queen  Elizabeth,  was,  by  the  Advice  of  her  Council,  as  well  as  by  my 

Company,  has  not  occafioned  the  great  Decay  of  our  Trade  in  Wool  : It  Lord  Hobart,  then  Attorney-General,  and  Sir  Francis  Bacon,  Sollicitor- 

heing  agreeable  to  Reafon,  that  as  no  Law  can  be  cffc&ual  without  Courts  General,  confirmed  and  allowed  with  the  fame  Cfaufes  as  the  Charter  at 

of  Jtlftice  to  put  them  in  Execution  ; nor  a draggling  Army  fubfif!  with-  the  Bar;  and  fo  remained  undifturbed  and  uninrerupted  ail  King  James’s 

out  Difcipline : So  a draggling  Trade  managed  by  particular  Perfons,  Reign,  and  was  not  thought  to  be  any  whit  touched  or  aimed  at  by  the 

whilll  every  one  drives  to  advance  his  own  private  Intereft,  will  ruin  the  Provifo  in  the  Statute,  43  Eliz.  cap.  t.  Self.  9.  that  Adi  only  pointing  at 

Trade  in  general,  cfpecially  fuch  a hazardous  Trade  as  this  to  the  Eajl-  the  Monopoly  Patents  complained  of  in  that  Parliament  of  43  of  the 

Indies,  which  already  hath  been  fo  chargeable,  and  can  only  be  prevented  Queen,  which  I mentioned  before.  Then  comes  the  Statute  10  much 

by  the  ConduB  and  Government  of  a public  Society  : And  furely  to  look  infilled  on  by  the  Defendant’s  Counfel.  commonly  called  the  Statute  of 

after  and  fettle  thefo  Matters,  properly  belongs  to  the  Care  and  Prudence  Monopolies,  Suit.  21  Jac.  cap.  3 which  certainly  doth  not  at  all  affedt 

of  our  Governors.  the  Cafe  at  the  Bar.  For  firji.  This  Charter  is  not  a general  Gram  for 

Now  1 {hall  obferve,  how  the  Practice  has  been  both  in  Queen  Eliza-  the  foie  buying,  felling,  making,  ufing  of  any  thing  within  this  Realm, 

betb's  Time,  and  ever  fince,  and  that  although  many  Cltarteis  like  ours  which  are  the  very  Words  ol  the  Acts  : Nor  docs  this  Chatter  give  the 

at  the  Bar  have  been  granted  ; and  none  ever  demanded  by  a Judgment  in  EaJI-India  Company  Licence  or  Toleration  to  do,  ufe,  or  exercife  any 

JVrJlmitsJler-loall , or  fo  much  as  objected  againft,  five  only  that  of  the  Ca-  thing  again!!  the  Tenor  or  Purport  of  any  Law  or  Statute,  which  are  the 

nary  Patent,  till  this  Caufc  at  the  Bar  : And  though  feveral  Attempts  only  things  provided  againft  by  that  h <5!.  But  the  Parliament  then  feem- 

ha-.e  been  made  both  in  Parliament,  ami  in  the  Courts  at  U’tjiminftcr-hall , cJ  to  take  the  fame  general  Care  of  all  fuch  Charters  as  this  at  the  Bar,  as 

againl!  Monopolies;  yet  this  Charter,  and  others  of  the  like  Nature,  were  1 the  Parliament  did  in  3 Jac.  of  that  particular  Charter  of  Exeter  ; and 
never  looked  upon  under  that  Character.  For  inftsucc,  therefore,  to  the  End  that  thofe  Words  in  the  Beginning  of  this  Aid  of 

1.  A Charter  was  granted  2 Eliz.  to  the  Merchants  of  Ex  t r for  the  | Monopolies  might  not  be  thought  to  extend  to  Charters,  10  Corporations 
foie  Trade  to  France , excluding  all  other  Me.  chants  of  Exetrr  not  of  chat  for  T rade,  there  is  a Provifo,  Sett.  9.  that  that  Ad!  (hould  not  extend  to 

Company,  continued  undifturbed,  and  prevailed  againft  a grea;  Oppofi-  | any  Corporations,  Companies,  or  Feliowfhips,  (Ac.  erecicd  for  Che  Main- 
tion  that  was  made  againft  it  in  Parliament.  King  Edward  VI.  and  King  tainance.  Enlargement,  or  ordering  any  Trade  or  Merchandize,  but 

Philip  and  Alary,  having  granted  a Charter  like  ours  to  the  Ruffin  Com-  ; leaves  the  fame  as  they  were  before  that  Act,  without  any  Iinmutation  : 
pany,  which  continued  in  Peace  till  the  eighth  of  Queen  Elizabeth  ; j And  it  is  obfervabie,  that  the  Parliament  then  thought  a general  faving 
when  the  Parliament  taking  Notice  of  that  Patent,  thought  fit  to  confirm  fofficient  to  fupport  thofe  Charters  that  were  then  in  being,  to  Corpora- 
it  with  all  the  Commendations  imaginable  ; and  was  fo  far  from  thinking  lions  for  Trade  and  Merchandize;  but  made  particular  Provifos  for  the 
jt  a Monopoly,  that  it  fays,  the  Commonwealth  before  that  time  had  re-  faving  of  Patents  for  Inland  Commodities,  viz.  fuch  as  Salt,  Gunpowder, 
reived  great  Advantages  by  it ; and  grants,  and  infliOs  ureatcr  and  other  Ordnance,  Shot,  and  the  like. 

Penalties  than  were  or  could  be  infliaed  by  the  Letters  Patent : And  it  is  So  that  this  Company  was  in  full  Poftl-ffion  of  their  Privilege  of  foie 
obfervabie,  that  there  were  fome  Interlopers  upon  that  Trade  in  thofe  Trade,  cxclufivc  ot  others,  all  King  James's  and  King  Charles  iiPs  Time, 
Days,  and  had  been  liable  to  the  Forfeitures  inflicted  fay  thofe  Letters  till  all  the  Prerogatives  of  the  Crown  were  invad-.-d,  and  the  crown’d 
Patent,  and  were  therefore  forced  to  apply  themfdvcs  to  that  Parliament,  | Head  too  was  taken  off  by  Traitors  and  Rebels.  But  the  Providence  of 

God 
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Goil  having  rcftorcd  us  our  King,  and  re-inveftcd  him  with  all  his  un- 
doubted prerogatives,  as  well  as  rcftorcd  us  to  our  ancient  rights  and  pri- 
vileges, and  fcarce,  as  I may  fay,  warm  in  his  Throne,  but  arnoogft  the 
other  confidcratiom  that  lit 'had  for  the  publick  weal  of  his  fubjeds,  he 
confiJi-rs  the  publick  advantage  of  this  Kingdom  arifing  by  trade,  and 
amongil  them,  one  of  his  firft  thoughts  arc  fixed  upon  this  Company. 
For  3J  or  April,  1661,  he  by  his  Letters  Patent  taking  notice  of  the 
Charters  of  Queen  Elizabeth,  and  King  James,  granted  to  the  Eajl-hdia 
Comp  my,  and  of  the  injuries  that  were  cone  to  them  by  the  late  trou- 
bles ; with  the  advice  of  his  Council,  and  approbation  of  Mr.  Attorney 
Palmer,  and  my  Lord-Chancellor  Finch , he  granted  arid  confirmed  to 
them  all  their  privileges.  The  27th  of  May,  in  the  acih  of  his  reign, 
Lord-Chancellor  Finch  being  Attorney,  and  my  Lord-Keeper,  that  now 
is,  Sollicitor,  he  confirms  this  Charter ; and  grants  to  the  Eaji-india 
Company  other,  privileges,  by  another  Charter  in  the  28th  year  of  his 
reign  ; at  which  time  the  Lord -Keeper  was  Attorney,  and  Sir  IVdliam 
Jc ne: , Solliciior;  he  confirms  the  former,  and  grants  more  privileges: 
and  in  the  25th  year  of  his  reign,  bv  the  Charter  now  in  queftion,  paired 
with  the  approbation  of  the  preient  Attorney  and  Solicitor,  men  of  great 
ability  in  their  profeflions,  and  of  whom,  were  they  not  prefent,  I Qiould 
fay  much  more ; the  Charter  to  this  Company  was  confirmed  with  addi- 
tional privileges. 

Nor  has  this  Charter  palled  only  tire  approbation  of  his  Majcfty  and 
Council,  fince  his  happy  Rcftauration,  but  the  Parliament  has  likewife 
taken  notice  of  it;  the  Statute  14  Car.  II.  tap.  14.  takes  notice  of  it  to  be 
of  great  advantage  to  the  publick.  The  Stat.  of  the  29th  of  this  King  for 
poll-money,  taxes  them  with  twenty  (hillings  for  every  hundred  pound 
in  Stock;  In  the  great  cafe  between  Shatter  and  the  EaJl-India  Com- 
pany, the  Houfc  of  Commons  defended  them,  even  to  an  eruption  between 
the  two  Houfes. 

Mr.  Jinks  and  fome  other  Linnen-Drapcrs  and  T radefmen  of  London, 
taking  the  advantage  of  the  heats  that  too  frequently  poft'ell'eu  the  Houfe 
of  Commons  of  late  years,  cfpecially  againft  the  point  of  prerogative,  did 
furioufly  attack  the  Eaji-lndta  Company,  but  without  any  fuccefs : and 
this  Company  was  never  aflaulted  in  It'ejlminjier-Hall  till  thiscaufeat  the 
Bar.  I cannot  help  therefore  this  obfcrvation,  that  as  the  King  by  his 
Charter  1667,  takes  notice,  that  the  Charters  granted  by  Queen  Eliza- 
beth and  King  James  remained  uninterrupted  till  the  late  rebellion  ; fo 
the  Interlopers  againft  the  King’s  prerogative  in  this  particular,  and  the 
horrid  confpinuors  againft  the  King’s  life  in  this  laft  hcllilh  confpiracy, 
firft  appeared  in  IVeJlmin/ler-Hall  about  the  fame  time. 

As  to  the  objedions  I have  not  yet  given  anfwer  to,  I think  they  are  but 
few  : my  Lord  Coke'*  opinion,  cited  by  Mr.  I'olLxf'n,  2 Injl.  540.  where 
my  Lord  obferves  new  tilings,  which  with  fair  pretences  prove  hurtful  to 
the  Commonwealth  ; and  amongftthem  reckons,  that  new  Corporations 
trading  into  foreign  parts  and  at  home,  which  under  the  fair  pretences 
of  order  and  government,  in  tonclufion  tend  to  the  hindrance  of  tradcand 
traffick,  and  in  the  end  produce  Monopolies,  does  nor  all  concern  the  cafe 
at  the  Bar.  For  this  Charter  that  hath  continued  for  an  100  years  with- 
out any  interruption  till  late,  can  neither  be  thought  a new  Corpora 
tion  or  hindrance  of  trade;  and  Sir  Edward  Coke,  when  he  was  Attorney- 
General,  and  paft  this  Charter,  was  as  learned  in  the  Law,  as  he  was 
when  he  publifhed  that  Book,  and  was  turned  out  of  being  Chief-Juftice, 
did  not  think  this  Charter  needed  that  caution. 

As  to  the  cafe  of  the  Canary  Patent  between  Horn  and  Ivy,  that  cannot 
affedt  the  cafe  at  the  Bar. 

I.  For  firft,  the  Judgment  in  that  cafe  was  given  upon  the  point  of 
pleading,  and  not  upon  the  validity  of  the  Patent. 

II.  That  Patent  was  in  perfect  oppofition  to  the  Statute,  3 Jac.  that 
opened  a free  trade  to  Spain,  and  therefore  could  not  be  reftrained  by  the 
King’s  Letters  Patent,  but  there  is  no  fuch  objection  to  our  cafe. 

The  Counfel  that  argued  for  the  Defendant  feemed  to  allow  the  Char- 
ters to  the  Virginia,  Turky,  and  Eajllar.d  Companies,  which  are  exclufiyc 
of  others,  to  be  good  ; becaufc  they  are  managed  by  a Regulation,  and 
not  by  a Joint-Stock,  which  furely  can  make  no  difference : for  it  is 
a Grant  of  a foie  trade  to  them,  cxclufivc  of  others,  as  well  as  the  cafe  at 
the  Bar.  And  'tis  as  hard  to  get  into  the  Turkey  Company,  as  it  is  into 
this  ; and  may  be  more  chargeable : for  you  cannot  be  a Member  of  the 
Turky  Company,  but  you  muft  be  a Freeman  of  the  City  of  London  ; and 
makes  you  liable  to  all  the  great  offices  of  charge  in  lhat  Government. 
But  a freedom  of  the  Eaf -India  Company  may  be  purchafed  at  a much 
cafier  rate  ; the  Members  of  the  Eaf- India  Company  are  as  vifible  as  thofe 
of  the  Turkey.  And  though  it  was  faid,  the  E-fi- India  Company  were 
fometimes  invifiblc,  yet,  were  the  Turky  Company  infeded  with  fo  many 
Interlopers  as  the  Eojl-lndia  Company  have,  they  would  not  appear  fo 
glprious  .and  fplcndid  as  they  now  do,  and  as  I heartily  wifh  they  may  long 
continue.  But  the  King  by  this  Charter  has  referved  to  himfclf  a power 
to  dellroy  and  alter  the  whole  Charter,  or  any  part  thereof,  fo  as  to  put 
it  into  a way  of  regulation  inftead  of  a Joint-ftock,  in  fuch  manner  as  he 
(hull  in  his  great  wifdom  think  fit ; therefore  it  becomes  us  in  duty  and 
modefty  to  wait  till  wc  receive  his  further  royal  plea  fore  therein.  And 
whereas  it  was  objected  at  the  Bar,  becaufc  the  King  cannot  lay  any  im- 
pofition  upon  foreign  trade,  therefore  he  cannot  reftrain  it : 

I do  not  know  to  what  end  that  object  ion  was  made,  becaufc  it  docs  not 
a (Fed  the  queftion  at  the  Bar ; but  left  it  may  obtain  the  efied,  that  I 
prefume  was  aimed  at,  I tl.ink  it  not  amifs  to  fay,  that  even  at  this  day 
there  is  much  more  may  be  faid  in  the  maintenance  of  the  King’s  preroga- 
tive in  IVejlminfler-  Hall,  in  that  cafe,  than  can  be  offered  againft  Ins  pre- 
rogative in  this.  But  in  as  much  as  that  and  levtral  other  objections 
againft  the  Charter  proceeded  from  an  unreafonable,  as  well  as  unmannerly 
miftruft  they  have  of  the  Crown,  I cannot  but  remember  that  his  facrcd 
Majefty  was  not  fo  miftruftful  of  them.  For  he  fince  his  rcftauration  has 
beftowed  upon  his  fubjeds  more  than  all  his  prcdcceftbrs,  put  them  all 
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together,  fince  the  conqueft,  ever  Old.  Nay,  he  in  a moment  frankly 
bellowed  upon  us  more  than  ever  he  deftres  he  Ihould  be  trufled  wi  n 
a°ain,  for  by  his  ad  of  indempnity  he  beftowed  upon  his  fubjeds  their 
fives,  liberties  and  1 1 hues,  which  were  all  juftly  and  legally  forfeited  \6 
him  by  the  late  rebellion  ; the  conftdcration  whereof  will  prevent  all  fear? 
and  jealoulles,  and  promote  in  all  loyal  hearts  a firm  refolution  tu  facri- 
fice  their  fives  and  fortunes,  fo  freely  beftowed  upon  us  by  him,  to  mein- 
tain  the  Crown  and  iuft  Prerogatives  thereof ; fo  that  it  may  have  a prr- 
petual  continuance  in  that  Royal  Family,  in  a lawful  fucceffion  ; which 
I heartily  pray  may  be  fo  long  as  the  fun  and  moon  *>r.  lutes. 

From  what  has  been  faid,  I hope  it  doth  plainly  appear,  that  fince  the 
Law  of  this  Land,  and  the  Law  of  Nature  .in  Nations,  allow  rhe  power 
oi  making  Companies  to  manage  traffick,  cxclulive  to  nil  others,  to  he  in 
the  Prince,  that  this  is  reckoned  to  be  inter  Jura  Regal/ a ; that  no  Act 
of  Parliament  does  reftrain  this  Prerogative  ; that  the  practice  of  all  Eu- 
rope has  been  accordingly ; that  particularly  fuch  Companies  have  been 
ereded  in  England,  and  thofe  Companies  have  been  in  quiet  pofteffion  cf 
their  privileges  for  fuch  a number  of  years  ; that  thry  have  palled  the  ap- 
probation of  many  Uarned  men;  that  they  have  been  thought  for  the 
publick  advantage  of  the  Nation,  by  fo  many  Kings  and  Princes,  with 
the  advice  of  their  Count  il,  both  in  and  out  of  Parliament ; that  all  Sta- 
tutes and  Authorities  of  Law  rbat  we  can  meet  with  in  our  Books  affirm 
it,  and  none  that  I can  meet  w ch  oppofr  ir. 

That  the  Eajl-lndia  Company  have  folely  run  the  hazard,  and  been  at 
great  expence;. 

In  difeovering  places, 

Ercding  Forts,  and  keeping  Forces, 

Settling  Fadlories, 

And  making  leagues  and  treaties  abroad ; 

It  would  be  againft  natural  juilicc  and  equity,  (which  no  municipal 
law  can  takeaway)  for  others  to  reap  the  benefit  and  advantage  of  all  this  : 

Eipcciully  fince  all  this  has  been  occafioned  by  an  Adi  of  the  publick, 
and  by  the  juft  prerogative  of  die  Crown,  under  which  thev  claim. 

So  that  now,  fuppoling  the  matter  had  been  doubtful  at  (he  beginning 
(as  yet  the  contrary  is  evident),  yet  after  fo  many  years  unrfifpured  and 
uninterrupted  prerogative  of  the  King,  and  the  pofteffion  of  the  Compa- 
nies putfuant  thereunto;  and  yet  the  laws  having  always  been  open  to 
any  fubjedts  who  conceived  themfelves  grieved  ; that  fpeech  which  Jo- 
ftpbus  records  of  King  efgrippa,  to  thofe  Jews  who  after  many  years  en- 
deavoured to  recover  their  loft  pretence,  may  be  applied  to  thefe  clamor- 
ous Interlopers  : 

Intempcjhvum  ejl  nunc  lilertatem  conmpifctre , olirn  ne  amitteretur  eertatum 
oportuit.  Non  amantes  libertatis  difeendt  ejiis , fed fubetiti  cor.tumaces. 

And  i'o  the  Romans  anfwcred  Antiochus  (to  fhew  the  injuftice  of  his  de- 
mands), That  he  required  thofe  Cities  which  his  PredeceJJbrs  forfo  many  years  had 
never  enjrycd. 

And  Queen  Elizabeth  pleaded  againft  the  King  of  Denmark , for  the 
rights  of  billing  upon  the  coaftsof  Norway  and  New- If  and.  That  neither 
his  great-grandfather,  grandfather,  nor  father,  had  exacted  any  thing  for 
it ; and  therefore  concluded  it  to  be  unjuft.  Carnbd.  EEz.fub.  amt.  1600. 

So  that  I conclude  the  firft,  and,  as  I conceive,  the  only'  point  in  this 
cafc,  that  Letters  Patent  which  give  licence  and  liberty  to  toe  Plaintiffs 
to  exercifc  their  foie  trade  to  the  Indies,  within  the  limits  of  their  Grant, 
cxclulive  of  all  others,  is  a good  Grant  in  law. 

2.  I do  conceive,  that  the  Defendant  trading  to  the  Indies,  contrary  to 
this  Charter,  may  be  punilhed  by  information  ;tt  the  fuit  of  the  King; 
and  that  this  action  by  the  Plaintiffs  is  alfo  well  brought ; but  in  as  much 
as  1 have  detained  you  fo  long  upon  the  firil  point,  i (hall  trefpafs  upon 
your  patience  but  a few  words  to  this. 

1.  Therefore  I conceive,  the  Plaintiff  need  not  allcdgeany  fpecial  da- 
mage, no  more  than  the  Grantee  of  a fair,  market,  or  any  other  (ran- 
ch ife. 

2.  The  action  is  brought,  and  grounded  upon  the  Grant  of  the  foie 
and  entire  trade;  which,  as  I conceive,  is  a franchife  the  King  may 
grant,  and  is  like  thecale  of  new  inventions;  upon  which  Lett' rs  Parent 
adtions  are  brought  by  every  day’s  experience  ; and  the  prohibiting  claufe 
is  added,  only  to  make  the  thing  more  notorious;  and  that  Interlopers, 
in  cafe  they  fhould  be  profecuted  at  the  King’s  fuit,  fhould  be  more  incx- 
cufable.  And  until  you  can  imagine  there  be  as  many  Eaf  India  Com- 
panies, as  there  are  commoners  and  fchool-mafters  in  England,  Alary's 
cafe.  Coke  9.  can  never  be  thought  an  objedtion.  As  to  the  objedion  in 
the  ii  Rep.  88.  Rolls  Abridg.  part  T.  p.  106.  Darcy’s  cafe,  that  admit- 
ting the  Grant  or  Difpcnfation  to  Darcy  had  been  good,  for  the  foie  im- 
porting of  foreign  Cards;  yet  that  being  only  a Difpcnfation  to  the  Stat. 
of  Ed.  IV.  and  did  only  exclude  Darcy  from  the  penalty  of  that  Ad,  he 
could  not  maintain  the  adion  : But  if  in  cafe  that  Grant  had  veiled  an 
intereft,  as  our  Grant  at  the  Bar  does,  he  might  have  brought  an  adion, 
as,  my  Lord  Rolls  fays  in  the  next  paragraph,  may  be  collcded  out  of 
Darcy’s  cafe. 

The  cafe  upon  Patents  of  new  inventions,  are  full  authorities  in  the 
cafe  at  the  Bar  : And  fo  is  that  cafe  of  the  Abbot  of  IVefminfer,  wherein 
the  Grant  of  the  market  for  thirty  days,  cxclulive  of  others,  is  particular- 
ly lit  forth  in  the  adion.  And  the  Salijbury  man  that  brought  cloth  to 
London , and  fold  the  fame  contrary  to  that  Charter,  is  profecuted  in  an 
adion  of  trefpafs  upon  the  cafe,  at  the  fuit  of  the  Abbot ; and  the  writ 
concludes,  (fuppoling  the  Grant  good)  In  netfri  contemptum  id  pradicli 
Abbatis  grave  <L.mnum  ae  Fr.  id  libefotutn  fuarum  preedifiarum  hejionem  ma- 
stiff lam  ; which  is  an  authority  full  as  to  this  point. 

Upon  the  whole  matter,  1 am  of  the  fame  opinion  with  my  brothers  j 
and  do  conceive,  that  that  Grant  to  the  Plaintiffs  of  the  foie  trade  to  the 
Indies,  exclufive  of  others,  is  a good  Granr,  and  that  the  adion  is  well 
brought : 

And  therefore  let  the  Plaintiff  take  his  Judgment. 


4 D XXXVII. 
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XXXVII.  The  Lady  Ivy  s Trial,  for  great  Part  of  Shad'Wcll,  in  the  County  of  Middlefex , Die 
Marti*  3 Juxii,  1684.  Ter.  Trin.  36  Car.  II.  B.  jR.  Before  the  Lord  Chief- Juftice  Jeffreys . 


Elam  Aioffum,  Plaintiff ; virjus  Dame  Tbeedofa  ha,  Defendant. 


This  Day  this  Cauft  tame  to  be  tried  at  tk:  Bar  tf  the  C urt  of  King’s-Bench, 
by  afpecial  Jury  tf  the  County  tf  Middlefex  ; vjhtft  Names  follow  : 


Middlefex  Jury. 

Sir  Reginald  Firjler , Bait.  ' Richard  Rejne/l,  Efqj 

•Sir  John  Glider,  Kt.  ami  Bart.  Ralph  Bud  nail,  Efq; 

Sir  Goddard  Nelthorp , Bart.  Thomas  Aujiin,  Efq; 

Kir  Michael  Heneage , Knt.  TfT1  Deiwfin,  Efq; 

Sir  William  Gul/hn,  Knt.  Thomas  Cine,  Efq; 

Sir  Richard  Bownlon , Knt.  Richard  White,  Efq; 


Who  being  counted,  the  Record  was  read  to  them  by  the  Cleric  of  the 
Papers,  in  Engiijh  ; and  opened  by  Mr.  Holloway,  for  the  Plaintiff. 


Mr.  Serj.  Stringer. Tl  AY  it  pieafe  your  Lordlhip,  and  you  Gentle- 

JVJL  n’-n  (he  Jury.  I sun  ofCounfd  in  this  Cafe 
for  the  Plaintiff ; and  the  Qiicflion  will  be,  whether  the  Lcfior  or  the 
Plaintiff  hath  a good  title  to  the  Tenements  in  queftion;  which  arc 
about  three  or  four  hundred  tenements,  near  Raddifft,  in  Shadwell  Pa- 
rilh ; and  the  ground  thereof  is,  fay  we,  the  ancient  Inheritance  of  the 
Church  of  St.  Paul's,  who  have  had  the  poffdBon  thereof  for  four  or  five 
hundred  years  •.  We  fiiull  prove  leafes  down  for  fotnc  hundreds  of  years, 
till  we  come  to  thac  made  to  the  Lefforof  the  Plaintiff ; under  whom  wc 
claim.  Wc  will  begin  with  the  laft  leafe  of  Dean  Stillingfl/et,  30  Sept. 
1C78,  upon  the  fu  1 render  of  the  leafe  made  by  Dean  Sana  oft,  now  Lord 
Archbilhop  of  Canterbury. 

Swear  Jeojfr.y  Wtllan  (which  was  done)  ; it  is  a Church-Ieafc,  but  yet 
he  is  a wi end's  to  it. 

The  Leafe  of  30  Sept.  16784  was  read. 

Mr.  Serj.  Stringer.  (Shewing  to  him  another  Dud)  Did  you  fee  that 
Deed  fealed  and  delivered  ? 

Wdlan.  Yes,  Sir. 

An  Indenture  quadripartite  made  the  25 \th  of  March,  1679,  3J  Car.  IT. 
between  Thomas  Neale,  Efq-,  the  Lady  Gold,  &c.  Read. 

Air.  All.  Grn.  We  admit  the  Aflignment. 

Mr.  Serj.  Slungsr.  Then  we  lhall  prove  the  Lands  in  queftion  were 
always  held  of  the  Dean  of  PauP S. 

Mr.  An.  Gen.  Ay  do,  Ihcw  that  thefe  lands  in  queftion  were  fo,  if  you 
can. 

L.  C.  J.  I would  not  interrupt  you,  Gentlemen,  pray  go  your  own 
way  ; but  if  I miftalcc  not,  you  had  as  good  begin  with  5 Ed.  VI.  as  you 
did  laft  time,  as  I remember  ; 1 have  not  indeed  mv  Boole  I had  then,  here  ; 
1 fear  wc  have  not  overmuch  time  to  waflc  : we  fhall  want  time  at  the  latter 
end  of  the  caufe,  therefore  pray  come  ciofe  to  the  merits  of  the  caufc. 

Mr.  Serj.  Stringer.  We  will  Ihcw  it,  if  they  require,  they  know  it  well 


enough. 

Mr.  Alt.  Gen.  Shew  what  you  can. 

Mr.  Serj.  Stringer.  In  5 H.  VIII.  tile  Dean  of  PauPs,  Collet,  leafes  to 
one  John  Hall. 

L.  C.  J.  But  it  is  5 of  Ed.  VI.  I afk  for. 

Mr.  Serj.  Stringer.  23  Feb.  5 Ed.  VI.  Dean  Aiay  doth  make  a leafe  to 
Joan  Hall,  and  Aim  ctllus  Hall.  Then  Dean  Fecknatn , 1 o Dec.  2 and  3 Phil. 
and  Mar.  in  cor.liJeration  of  a furrender  of  that  leafe,  letts  another  leafe 
to  Ala-cell  s Hall-,  and  fo  it  continued  till  May,  1630,  and  then  Dean 
Donne  made  a leafe  for  three  lives;  and  upon  the  furrender  of  that  in 
1636,  Dean  Wtnnrjf  made  a leafe  to  Moor  -,  and  in  1640,  he  made  ano- 
ther kafe  to  IVinterburn,  which  was  fold  to  Mr.  Neale,  irtid  fo  came  to  the 
Lcffor  of  the  Plaintiff.  Firft  read  this  book. 

Air.  An.  Gin.  What  Book  is  it,  Mr.  Serjeant  ? 

L-  C.  J.  Ay,  tell  us  what  it  is;  open  it  before  you  read  it. 

Clerk  reads.)  A tenement  with  a water-mill,  cum  Pertinentiis 

L.  C.  J.  What  is  it  you  read  there  ? 

Mr.  Serj.  Stringer.  It  is  a Book  that  belongs  to  the  Dean  and  Chapter 
of  St.  Paul's. 

L.  C.  J.  What  Book  is  it  ? How  do  you  prove  it  to  belong  to  the 
Dean  anil  Chapter  of  Paul's  ? 

(Then  Mr.  Spencer  was  called,  but  could  net  readily  come  in  by  rtafon  of  the 
Crowd.  Air.  Porter  was  fworn.) 

Mr.  Serj.  Stringer.  Mr.  P.rtcr , What  fay  you  to  this  Book? 

Porter.  Since  the  beginning  of  this  Suit,  this  Book  was  found  among 
the  V.  ritings  of  the  Dean  and  Chapter  of  Paul’s. 

Air.  Att.  Gen.  How  long  ago.  Sir,  upon  your  oath  ? 

Porter.  About  a year  ago. 

L.  C.  J.  That  is  but  a ilovenly  account  of  fuch  a Book  as  this. 

Mr.  Williams.  It  is  plain,  my  Lord,  it  is  not  anew  Book  made  on  pur- 
pofe. 

L.  C.  J.  It  is  plain,  that  in  this  fiippery  age  we  live  in,  it  is  very  eafy 
to  make  a Book  look  as  old  as  you  would  have  it. 

Mr.  Serj.  Stringer.  We  will  go  on  to  the  leafe  made  to  Marcellas  Hall. 

(Then  Mr.  Spencer  came  in  and  was  fworn.) 

Mr.  JVilHams.  Pray,  Sir,  when  firft  faw  you  that  Book? 

Spencer.  Seven  years  ago. 

Mr.  Ait.  Gen.  Where,  Sir  ? 

Spencer.  Among  the  evidences  of  the  Dean  and  Chapter  of  PauPs. 

L.  C.  J.  What  is  it  you  would  read  in  it  ? An  entire  leafe,  or  what? 

Mr.  Set).  Stringer.  ’Tis  a Ihort  note  of  a leafe. 

Clerk  reads.  J A tenement  with  a water-mill- 

L.  C.  J.  See  if  the  Book  have  any  title. 

Clerk.  No,  my  Lord. 


L.  C.  J.  Let  me  fee  if.  ( flinch  was  done.) 

Mr.  Serj.  Stringer.  The  23d  of  Feb.  5 Edw.  VI.  - 

L.  C.  j.  You,  Spencer,  have  you  fecn  in  any  of  the  Books  an  entry  of 
any  leafe  made  by  Dean  Collet  ? 

Spencer.  1 have  not  obferved  that  I have  feen  any  leafe  of  Dean  Collet. 

L.  C.  J.  Have  you  feen  any  leafe  made  by  Dean  diet , in  the  time  of 
Henry  VIII.  about  any  of  the  Chutch’s  lands?  I afk  you  the  queftion,  bc- 
caufc  I obferve  here  in  this  Paper,  in  two  places  here  is  the  Word  Dean 
Collet,  writ  with  another  hand  than  that  of  the  Book  ; but  Newell  is  writ 
with  the  fame  hand  as  the  other.  And  fo  Nswell  ferns  to  have  been  put 
for  the  maker  of  this  leafe,  as  being  put  upon  the  top;  when  in  truth  he 
was  not  Dean  till  long  after*  Upon  your  oath,  in  whofe  name  was  that 
leafe  lctt  that  is  here  fpoken  of? 

Spens/r.  1 know  not,  my  Lord  ; that  is  the  Took  I faw  then. 

L.  C.  J.  Is  this  leafe  in  your  Book  of  leafes  ? 

Air.  Att.  Gen.  Pray,  Gentlemen,  you  did  produce  before  your  origi- 
nal Deed  of  purchnfe,  where  is  it  now? 

Mr.  Williams.  That  Book  was  produced  and  read  at  the  firft  trial. 

L.  C.  J.  What  firft  trial  ? Nct  that  laft  Term. 

Mr.  Williams.  It  was  in  Court  at  that  time. 

L.  C J.  1 believe  not,  you  arc  miftaken  in  that ; for  I have  brought 
the  notes  I took  then,  and  I find  no  fuch  thing  here. 

Mr.  Att.  Gen.  They  produced  then  the  firft  purchafe  of  the  Dean. 

L.  C.  J.  Is  there  any  Icafeof  Henry  VIHth’s  time  in  that  Book  ? 

Spencer.  I do  not  remember  any  leafe  of  Henry  Vlllth’s  time  of  thi* 
land  ; but  I have  feen  that  Book  ever  fince  I belonged  to  the  Dean’s  bufi- 
nefs. 

L.  C.J.  Have  you  not  a Book  of  the  fucccflion  of  your  Deans  ? When 
was  Collet  Dean  ? 

Mr.  Williams.  In  1505. 

L.  C.  J.  When  was  Nowell  Dean  ? 

Mr.  Williams.  In  1560. 

L.  C.  J.  Then  I allure  you  this  Book  is  grandly  ftifpicious. 

Mr.  An.  Gen.  They  threaten  us  with  forgeries,  and  1 know  not  what ; 

1 believe  it  will  be  found  on  Mr.  Neale’s  fide. 

L.  C.  J.  If  in  cafe  you  come  and  produce  a Book,  and  you  value 
vourfelvcs  upon  the  antiquity  of  it,  as  an  evidence  that  this  land  did  be- 
long to  the  Dean  and  Chapter,  and  leafed  by  them,  5 H.  VIII.  and  in 
that  Book  Newell  is  written  by  the  fame  Hand  as  the  reft  of  the  Book,  as 
Dean  then  ; but  bccaule  you  find  Collet  was  then  Dean,  and  Nowell  not 
till  thrcefcorc  years  after,’  Nowell  is  turned  by  another  hand  to  Collet ; it 
draws  a great  fufpicion  certainly  upon  your  Book,  83  let  up  for  a pur- 
pofe. 

Mr.  Williams.  It  is  true,  my  Lord,  if  we  did  that,  it  were  fome- 
thing ; but  we  find  an  old  Book  among  the  evidences  of  the  Church, 
and  we  produce  it  as  fuch ; we  have  not  altered  it,  therefore  it  cannot 
be  done  for  our  purpofe. 

L.  C.  J.  Who  knows  who  did  it  ? But  done  it  is. 

Mr.  Att.  Gen.  And  your  title  is  under  the  Dean  and  Chapter  of 
PauPs. 

L.  C.  J.  Who  keeps  the  evidences  that  belong  to  the  Dean  and  Chap- 
ter of  Paul's  ? 

Sfencer.  They  are  kept  in  the  Chapter-houfc. 

L.C.  J.  I am  perfuaded  there  may  be  an  ancient  Book,  and  this  may 
be  fuch  an  one ; but  it  looks  a little  untoward  in  this  particular.  You, 
Spereer,  did  you  look  upon  thofe  two  particular  paffages  ? 

Sp-.nter.  No;  I did  not  obferve  it. 

Mr.  Serj.  Stringer.  My  Lord,  our  next  leafe  in  the  Book  recites  one 
made  by  Collet. 

Air.  Att.  Gen.  Come,  upon  your  Oath ; did  not  Mr.  Baron,  or  Mr. 
Neale,  come  to  fearch  in  this  Book? 

Spencer.  Yes,  they  did. 

Mr.  Stij.  Lutwicb.  How  long  ago  was  that? 

Spencer.  As  to  Mr.  Baron  or  Mr.  Neale  thcmfelves,  I did  never  fee 
them  come  to  fearch  ; but  fome  for  them  have. 

Mr.  Williams.  Do  you  believe  the  Book  was  thus  as  it  is  now,  before 
you  came  at  firft  to  it  r 

Mr.  Serj.  Lutwich.  You  fay  they  did  not  came  to  fearch,  what  did  they 
come  for  then,  to  drink  ? 

Spencer.  They  have  come  to  the  Officer,  Mr.  Porter,  but  I never  faw 
them  fearch. 

Mr.  Williams.  But  I afk  you  again,  was  it  fo  when  you  found  it  firft  ? 

Spencer.  I believe  it  was,  I know  of  no  alteration. 

Mr.  Serj.  Stringer.  But  to  put  it  out  of  doubt,  we  have  this  feccnd 
leafe,  which  does  recite  this  leafe  of  Collet’s. 

Mr.  North.  Nay,  my  Lord,  wc  have  another  piece  of  evidence  that  will 
fortify  that  Book  to  be  true,  as  to  the  foundation  of  it ; that  fuch  a leafe 
was  then  made  as  the  Book  fays  : for  we  have  a kind  of  Particular,  or 
Catalogue  of  the  evidences  of  the  Dean  and  Chapter.  It  is  an  ancient 
writing-  -And  in  this  there  is  mention  particularly  made  of  a leafe 
made  in  5 //.  VIII.  Pray,  Sir,  look  upon  that,  and  give  an  account  of  it. 

Spencer.  I have  feen  this  among  the  reft  of  the  evidences  of  the  Dean 
and  Chapter  of  PauPs. 

Mr.  Att.  Gen.  How  long  ago  ? 

Spencer.  1 cannot  directly  tell. 

Mr.  Polltxfen.  How  long  do  you  thinlo,  upon  your  oath? 

Spencer.  1 wo  years  ago. 

Air.  Att.  Gen.  That  is  fince  this  conteft. 

L.  C.  J.  Ay,  that  is  a little  too  lately  for  an  ancient  writing. 


* The  State  of  the  queflinn  beiny.  Whether  the  feven  acres  in  Sbadtoell,  was  part  of  the  ancient  Inheritance  of  the  Dean  of  St.  Paid' 1,  to  whom  Mr.  Stale  was  T.cfTee,  and 
To  now  I-ciJbr  of  live  Plaintiff  j or  part  of  Wupyiag  Marlli,  that  had  been  drain'd  by  one  lra  nierirtj,  and  after  fold  to  the  Stef  tins'*,  under  whom  the  Lady  Trey  did  claim. 

i Mr. 
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Mr.  Serj.  Lutwich.  DU  you  fee  ii  before  Mr.  Neale  or  Mr.  Baron  or- 
dered a fearch  there  ? 

Spencer.  I cannot  fay  particularly  I did  : I have  fan  this  paper ■ 

Mr.  Ait.  Gen.  Paper,  man?  It  is  a Parchment,  pr’ythce  mind  what 
thou  fayft  : How  long  is  it  fince  you  firll  faw  that  Parchment  ? 

Spen.er.  I believe  I have  fan  it  this  feven  years ; but  not  that  I can 
fwcar  to  have  taken  any  particular  notice  of  it. 

Mr.  Act.  Grn.  Where  did  you  fee  it  firft,  upon  your  oath  ? 

Spencer.  Among  the  reft  of  the  Deeds  and  Evidences  that  belong  to  the 
Dean  and  Chapter  of  Paul's. 

Mr.  Air.  Gen.  Upon  what  occafion  did  you  take  notice  of  it  firft  ? 

Spencer.  Upon  Icarching  among  the  writings. 

Mr.  An.  Gen.  Who  did  fearch  with  you  at  that  time,  upon  your  oath  ? 
Spencer.  Mr.  Peter. 

L.  C.J.  Read  it. 

Air.  Act. Gen.  Was  it  delivered  to  Mr.  Neale  before  it  Was  brought  hither? 
Spen.rr.  it  is  brought  here  now  among  the  Dean’s  ocher  writings,  we 
never  ufe  to  deliver  any  out. 

Clerk  reads.]  This  is  dated  2 Elia.  1559.  Books  and  other  writings  ap- 
pertaining. 

Mr.  Serj.  Stringer.  Now  we  will  read  the  lcafe  to  MaruHus  Hall-, 
wherein  this  is  recited  to  have  been  made. 

(The  leaf:  in  the  Book  was  read , dated  23  Feb.  5 Ed.  VI.  for  frue- arid- 
forty  years,  at  to/,  >ent.) 

Mr.  Serj.  Stringer.  Then  the  next  lcafe  is  in  2 c?  3 Ph'd.  (A  Mar. 

\Whicb  was  read. 

10  Dec.  2 & 3 Phil.  & Mar.  from  Dean  Fccknatn  to  Marcellus  Hall  fir 
ninety  years  front  Michaelmas  before. 

Mr.  Att.  Gen.  There  is  a licence  to  alter  the  Mill,  which  we  fliall 
prove  he  afterwards  did. 

Mr.  Serj.  Stringer.  Your  Lord  (hip  obferves  here  were  grounds  and  fe- 
veral  houfesat  this  time  lett,  with  the  Mill  and  Ponds,  and  ditches  to  re- 
ceive the  water.  After  this,  Marcellus  Hal!  afligned  to  Adrian  Moor ; he 
in  the  year  1618,  devifeth  it  to  his  Wife  Alary  Aloor ; and  in  1630,  flie 
furrenders,  and  hajh  a new  I cafe  for  lives. 

Mr.  Att.  Gen.  Sliewyouratlignments,  Mr.  Serjeant,  from  Marcellus  Hall. 
Mr.  Serj.  Slring.r.  That  wc  cannot  do,  nor  need  we ; for  we  are  not 
to  derive  our  title  that  way,  hut  the  Church’s  title  is  ours.  We  will  fhew 
you  Dean  Donne' t.  leafe  to  Mary  Aloor,  upon  her  furrendcr. 

\Whichltaje,  dated  14  May,  1630. 6 Car.  I. for  three  lives,  at  io;.  kc.wasrcad.] 
Mr.  Serj.  Stringer.  Then  Mary  Moor,  fix  years  after,  furrenders  this 
Ieafc,  and  takes  a new  lcafe  for  three  lives  in  Dean  Winncff’s  time,  at  10/. 
a year  rent,  and  40  s.  incrcafc. 

[Which  leap  dated  5 Aug.  1636.  6 Car.  I.  was  read."] 

Then  another  Ieafc  dated  5 March,  1640,  it)  Car.  I.  by  Dean  WinnefF  to 
Samuel  Whitwick,  and  John  Winterburn,  at  10/.  the  ancient  rent, 
401.  before  imreufed,  ro  d 4/.  more  now  increafed. 

Mr.  Serj.  Stringer.  Thus  far  it  ftood  upon  leafes  for  lives  : this  lcafe 
continued  till  1669,  till  Mr.  Neale  bought  this  land,  and  then  he  renewed 
it  from  the  now  Archbifhop,  then  Dean  Bancroft,  who  raifed  the  rent  to  80/. 
during  the  life  of  Freak,  who  was  the  furviviitg  life,  and  to  tool,  after. 
[Width  leaf,  dated  12  July,  21  Car.  If.  1669.  was  read.] 

Mr.  Sctj.  Stringer.  We  have  brought  it  home  now,  my  Lord,  to  the 
LefTor  of  the  Plaintiff : For  we  have  fhewn  this  lcafe  was  furrendered  to 
Dean  Stilliny fleet ; and  thereupon  he  made  a lcafe  to  Garrard  and  Craford, 
which  we  Have  given  an  account  of  before.  And  fo  wc  have  fhewn  a fuc- 
ceilion  of  leafes  from  the  Church,  for  130  odd  years. 

L.  C.  J.  The  lsft  lcafe  is  at  the  rent  of  240/.  a-ycar,  I think. 

Mr.  Serj.  Stringer.  Yes,  my  Lord. 

Mr.  Serj.  Maynard.  Have  you  done,  Gentlemen  ? 

Mr.  Serj.  Stringer.  Yes,  we  have,  till  you  give  us  farther  occafion,  Brother. 
Mr.  Sctj.  Maynard.  Then,  may  it  plcafc  your  Lordlhip,  and  you  Gen- 
tlemen of  the  Jup;,  ( am  of  Counfel  in  this  caufc  for  the  Defendant,  my 
Lady  Ivy.  The  Plaintiffs  have  given  you  a fort  of  evidence  for  a title  ; 
but  the  ttuth  of  it  is,  all  that  they  fay  will  not  make  a conclufion,  fuch  as 
they  would  have  from  their  Premifcs  : For  all  that  they  have  proved,  is, 
that  the  Deans  of  Paul’s,  l'ucceffively  one  after  another,  have  made  leafes. 
They  did  in  the  beginning  tell  you,  they  had  had  this  land  hundreds  of 
years:  But  what  have  they  had?  and  what  leafes  have  they  made  ? But 
only  a mill,  a bakchoufe,  a trough  of  lead,  and  all  noufes,  lands,  meadows 
and  paftures  thereto  belonging.  We  do  not  deny  but  that  they  are  to  have 
a mill  their  leafes  arc  alfo,  even  the  new  ones  do  moftly  follow  the  track 
and  words  that  were  ufed  in  Queen  Mary  and  Henry  the  Eighth’s  times. 
But  here  is  the  truth  of  our  cafe  : That  the  Dean  and  Chapter  had  a mill, 
we  agree;  nay,  more  than  that,  we  agree  that  they  have  eighteen  acres  that 
lie  on  the  North  fide  of  Ratcliffe  high-way;  and  alfo  that  they  have 
another  parcel  of  land,  called  the  Lynches.  That  this  may  be  underftood, 
we  now  crave  leave  to  deliver  maps  to  the  Court  and  the  Jury. 

Mr.  Serj.  Stringer.  And  wc  deftreours  may  be  feen  too. 

Mr.  J.  IVcthms.  Aye,  deliver  in  your  maps,  this  is  the  only  fit  place 
for  them. 

( Which  was  done  *n  both  fedes. ) 

Mr.  Serj.  Maynard.  Then,  my  Lord,  l will  goon.  We  agree,  I fay, 
they  had  a mill,  which  is  now  taken  down  and  put  in  another  place  : We 
{hall  fhew  them  where  it  did  ftnnd,  and  that  was  no  part  of  the  laud  now 
in  queflion.  The  Jury  have  fan  the  place,  and  1 hope  have  had  a faiif- 
factory  view  of  it.  There  was  once  a mill  Handing,  and  there  was  once  a 
pond,  but  that  mill  and  pond  do  (land  elfcwhere.  The  bnd  in  queflion, 
we  fay,  was  anciently  marlh  ground,  and  fubjcct  to  the  overflowing  of  the 
Water,  and  it  is  fo  to  this  day.  In  H.  VIll’s  time,  it  was  by  on e'Vor.der- 
i/if,  a Dutchmen,  drained.  This,  by  Adi  of  Parliament,  Richard  Hill  was 
made  owner  of,  and  he  convey’d  it  to  S/cpiins,  who  was  the  Defendant’s 
anceftor,  and  whofe  heir  fhe  is.  And  the  boundaries  are  fet  down  in  that, 
and  the  fubfequent  conveyances,  which  cannot  poffibly  Hand  with  thofc 
that  their  mill  is  faid  to  ftand  in.  We  fhall  fhew  by  feveral  Records  the 
Queen  had  a title  to  it  by  a conveyance  in  way  of  mortgage  to  her ; and 
this  afterwards  was  conveyed  back  again  to  the  anceftor  of  my  Lady  Ivy. 
We  yield  they  had  a mil!,  and  they  have  incrcafed  the  rent  fufficiemly 
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upon  it,  not  fo  need  other  men’s  land.  Tliey  have  houfes  built  upon  Irj 
I know  not  indeed  how  much,  but  I think  it  is  near  xooo /.  a-year  that  it 
yields  to  them.  If  then  we  can  dcmonftmtvely  fhew  you  where  out 
ground  is,  and  where  theirs  is,  and  if  we  affirm  our  title  by  Records  and 
good  Conveyances ; then  by  a pretence  to  a mill,  I hope  they  Gnl!  not 
grind  us,  or  take  away  all  bur  land. 

Air.  Att.  Gen.  My  Lord,  and  Gentlemen  of  the  Jury,  I crave  leave  to 
anfwcr  the  Evidence  that  has  been  given,  before  I enter  upon  our  title. 
They  have  fpent  a great  deal  of  time  to  derive  down  a title  to  the  Dean  and 
Chapter  of  Pauls,  to  a mill,  a bakc-houfc,  and  fomc  little  ground  thereto 
belonging.  And  truly,  as  Mr.  Serjeant  fays,  no  man  ever  queftioned  the 
Dean  and  Chapter  for  their  mill,  and  bake-houf,  and  leaden  trough.  But 
the  thing  in  queflion  is,  feven  acres  and  an  half  of  land,  which  in  the 
memofy  of  man  was  maifH-ground  ; if  you  obfaved  it.  Gentlemen,  upon 
the  view  how  it  lies,  you  know  the  North  bound  is  the  Dean’s  Lynches,  the 
South  bound  is  the  Tiatr.es  Wall,  the  IVejl  bound  Foxe’s-latie,  and  the  Fuji 
bound  is  the  Hilly  ground  that  is  called  Cock-hill.  And  wc  fay  as  to  all  this 
land,  it  is  none  of  the  Dean  and  Chapter's,  nor  ever  did  pafs,  or  was  en- 
joyed by  this  lcafe  ; but  we  fliall  (hew  you  it  was  under  another  leafe.  I 
mufl  obferve,  that  it  is  very  ftrange  upon  their  own  evidence,  that  a mill, 
cum  Pertinentiis , fljouid  pafs  feven  acres  of  ground  ; and  a mill  that  was 
demolifhed  fo  long 0^0  as  in  Queen  Alary’s  time,  (for  fo  we  fhall  plainly 
fhew  you  it  was)  anothat  rhefc  lands,  containing  foconfidtrablc  a revenue, 
fhould  not  have  a furvey  taken  of  them,  or  a boundary  made  of  the  land, 
that  they  might  know  what  was  theirs,  and  what  their  neighbours.  For 
your  Lordfhip  and  the  Jury  may  obferve,  in  all  the  leafes  and  conveyances 
down  to  this  time,  in  Dean  Collet’s  leafe,  and  onward,  there  was  nothing 
mentioned  but  a mill  with  the  appurtenances,  or  a tenement  with  the  ap- 
purtenances. But  they  have  not  one  fixed  boundary  of  their  lands;  and 
really  it  cannot  be  prefumed  the  Dean  and  Chapter  lhould  be  fo  ignorant. 
Befidcs,  in  the  ancient  lcafe  that  they  produced  of  Ed.  Vlth’s  time,  there 
was  a covenant  to  pay  the  quit-rent,  as  for  lands  holden  of  the  manor  of 
Stepney.  And  we  did  expedt  that  they  would  have  brought  fome  of  the 
Rolls  and  Records  of  that  manor  ; and  out  of  fomc  furvey,  there  remain- 
ing, would  have  given  a particular  teftimony  of  what  lands  belong  to  the 
Dean,  and  what  do  not.  But  in  truth,  wc  fay  this  is  properly  marfh-land ; 
for  that  will  be  your  queflion.  Gentlemen',  that  you  are  to  try,  I believe, 
atlaft:  Whether  thefe  feven  acres,  thus  bounded  on  Foxe’s-lare , Weft- 
on  the  Thames,  South ; on  the  Hilly-way,  called  Coch-hrll,  or  MiH-dcuk . 
EaJ}  \ and  on  the  Dean  and  Chapt.r’s  Lynches,  Ns’th,  be  marfh-ground  ? 
The  Dean  and  Chapter  have  given  evidence  of  fome  leafes,  which  upon 
the  furrenders  were  delivered  up  to  them  ; but  there  are  none  produced, 
they  only  read  the  entries  in  their  Books.  Now  we  fhall  demonftrate  that 
this  mill  of  theirs  was  an  overfhot-mill ; for  there  is  mention  made  of  a 
leaden  trough,  which  is  the  only  proper  inftrument  of  an  overfhot-mill. 
Therefore  we  will  firft  fettle  (beeaufc  they  themfelves  will  not)  what  is 
theirs ; and  then  we  doubt  tint  to  give  you  fatisfaftion  that  this  was  never 
any  of  theirs,  but  the  undoubted  Inheritance  of  the  Stepkins-,  and  not  a 
foot  of  it  belongs  to  any  other  man  living.  But  further,  lincc  they  will 
not,  we  (hall  produce  a piece  of  evidence,  which  indeed  we  muft  thank 
Mr.  Neale  for ; for  he  blabbing  it  about  that  he  had  a furvey  of  the  manor 
of  St  pney,  which  would  do  our  work,  put  us  upon  fearching  there  for  it; 
and  we  have  it  here ; and  there  you  will  find  a particular  of  all  the  Dean’s 
lands,  under  33/.  and  4 d.  quit-rent.  And  the  particulars  are  thus  deferibed 
in  that  Book,  (which  fliews  that  there  was  a tenement  that  ftood  by  the 
mill,  and  that  paid  a quit-rent,  and  the  other  lands  came  under  that  quit- 
rent'  Twenty  acres,  called  Shadwcli-fcld,  that  liethon  the  North-fide  of 
Ratcliff  W\g\\-wzy,  known  at  this  day;  and  all  this  piece  of  ground,  of 
twenty  acres,  is  built  upon  and  improved  ; which  was  one  part  of  the  land 
that  came  under  a quit-rent,  but  not  pretended  robe  any  part  of  this.  The 
next  is  five  acres,  called  the  Lynches  and  it  appears  by  the  Record  to  be 
but  five  acres,  and  fo  it  is  mcafurwl  now.  Ratcliff  high -way  went  on  the 
top  of  the  hill,  and  this  is  called  die  Lynch  way,  not  improved  nor  huilt 
upon  ; and  is  exactly  abutted  according  to  our  Records,  and  decyphcred 
by  acres  to  an  acre.  Then  comes  the  third  parcel,  and  that  only  concerns 
you  co  enquire  of,  whether  thefe  feven  acres  and  an  half  be  pared  of  that? 
And  that  is  deferibed  in  the  Record  to  be  a tenement,  called  Derrick-hills , 
which  is  a bake-houfe  with  amill.and  the  leaden  trough,  the  appurtenance  s 
of  the  mill,  at  the  rent  of  331.  and  s,d.  Thefe  arc  all  the  parcels  named 
of  the  Dean  and  Chapter’s  lands.  And  at  the  laft  trial  when  they  pro- 
duced the  deed  of  purchafc,  whereby  this  was  conveyed  to  the  Dean,  which 
I think  was  in  if.  Ill’s  time,  it  yielded  but  3/.  a-year  in  tile  whole,  and 
now  in  time  it  is  come  to  zcool.  a year,  without  this  great  gobbet,  which 
they  intend  now,  if  the)’  can,  to  fwallow  up.  And  now  as  to  this  parcel, 
all  thev  can  claim  is  but  a mill,  and  in  the  latter  leafes,  it  is  a houfe 
where  the  mill  flood,  and  that  wc  fhall  fnew  by  Records  where  it  ftood  ; 
and  it  is  faid  to  be  called  Derrick-hills,  and  fituate  on  tile  Eajl  end  of  the 
marfh  now  in  queflion.  And  to  go  aftep  farther,  we  fliall  (hew  that  this 
was  altered  in  Queen  Maty's  time  ; for  in  5 E.  IV.  the  Book  wherein 
theirleafeis,  makes  mention  of  the  mill  as  (landing;  then  in  loDre.  2 £5  3 
Ph.  A AI.  there  is  a kind  of  myllery  which  we  fhall  by  our  evidence  un- 
riddle : For  then  though  the  tenant  had  above  forty  years  in  being,  and  to 
come,  he  muft  renew  his  lcafe  from  Dean  Fecknam  at  that  lime.  Now 
we  fhall  fliew  that  the  20lh  of  tile  fame  December,  thisplace  where  the  mill 
then  lately  flood,  was  lett  to  "John  Carter,  Oar-maker.  There  are  in  that 
place,  at  this  day,  lands  and  houfes  that  yield  the  Dean  and  Chapter  an 
hundred  pounds  a-ycar,  dillinct  from  the  Lynches  and  the  North  ground  of 
Ratcliff  high-way,  and  that  is  a very  good  improvement  for  a mill,  and  a 
bake-houfe,  and  a leaden  trough,  and  3 ditch  for  the  water.  Now  by  their 
leafe  in  1.630,  they  recite  that  the  mill  was  not  worth  the  keeping  up ; and 
according  to  the  power  given  them  by  the  leafe,  2 O'  3 Phil.  O’  Afar,  to 
pull  down  the  mill,  it  was  pull’d  down  and  built  upon,  and  it  came  to 
yield  them  ico  /.  a-year,  as  it  doth  at  this  day.  After  this  we  fhall  call 
witneffes  to  fet  forth,  that  in  thisplace,  in  the  Eetjl  end  of  Cock-  hid,  in 
the  memory  of  man,  there  was  found  the  floor  of  the  old  mill ; and 
there  are  thole  living  that  can  atteft  it.  So  wc  fhall  lhcw  they  are  fiftiing 
in  a wrong  pool ; they  have  fufficknt  to  anfwcr  tbeir  deed  of  pur- 
chafe  and  all  the  evidence  that  hath  been  given  you,  will  appear  to 
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be: onljr  to  entertain  tlie  Court  with  an  smufing  nothing  ; and  to  take  up 
the  time.  Bur  we  flull  go  yet  a ftep  further,  and  fliew  beyond  all  perad- 
vcr.turr,  (hat  this  land  in  quell  ion  was  marlh-ground  : And  the  other  fide 
mull  admit,  that  if  it  be  marfh-grottnd,  the  Dean  and  Chapter  have  no- 
thing to  do  with  it.  never  pretended  to  a footoflt,  nor  doth  any  tittle  of  ( 
their  evidence  mention  marfh-ground.  And  truly  we  will  admit  it  to  them,  I 
if  it  be  not  marfii-ground  we  have  nothing  to  do  with  it.  So  that,  Gen-  , 
tlemcn,  your  great  queftion  is.  Whether  this  be  marlh-ground,  or  not  r 
And  thereupon  the  main  of  the  queftion  will  be  about  the  Eajl  boundary 
alone,  and  no  other : For  that  Wapping-marfb  bounded  Ssuth  on  the  Thames, 
North  on  the  Lynches,  and  h Vtjl  on  St.  Catherine’s,  is  no  queftion,  nor  ever 
was  in  all  the  trials  that  have  been.  Therefore  the  only  point  that  the  evi- 
dence is  to  be  applied  unto,  is  about  the  Eaftcfn  boundary.  That  we  lay 
to  he  C tri-Hi II,  anciently  called  the  Hilly-way , or  MiHbani,  now  Csei- 
Hill\  and  in  the  Records  of  Stepney  manor,  it  is  called  Ctrnhi/l : And  it 
is  a rifing  hilly  ground,  it  appears  to  be  fo  to  this  day  ; I appeal  to  the  Ju- 
ry who  have  feen  it.  Now  that  this  was  marlh-ground,  and  the  Inheri- 
tance of  the  Stepihu's,v/t  lhall  prove  by  thefe  Heps  : Fiji,  We  Dial!  pro- 
duce an  Aft  of  Parliament  made  in  27  Hen.  VIII.  wherein  the  boundsap- 
pcar  to  be  plainly  the  fame  as  now  we  lay  they  arc  at  this  day ; only  now 
it  is  all  built,  that  is  all  the  difference ; and  the  marlh  doth  Thereby  con- 
tain J30  acres.  Now  by  that  A&,  the  whole  marlh  is  veiled,  as  to  one 
moiety,  in  Richard  Hill,  as  aflignee  of  Vanderitlf  the  Dutchman,  who  had 
drained  it,  and  for  his  pains  was  to  have  one  half;  and  he  agreed  with  the 
participators,  among  whom  Stepkins  Was  one,  and  had  53  acres,  and  parti- 
cularly this  land.  So  that  the  Dean  of  Paul’s  mull  derive  a title  from  this 
Ail,  if  he  will  have  the  land.  But  we  lhall  fliew  how  they  colour  their 
poll'clfion.  Afterwards  Richard  Hill,  u Nov.  37  H.  VIII.  he  doth  make 
a leafe  to  the  Dean  and  Chapter's  miller,  and  that  for  thirty-four  years, 
wherein  you  will  exactly  fee  the  boundaries  of  the  A<51  are  purified.  After 
he  had  leafed  it  to  the  Dean's  miller,  lie  paficth  away  the  inheritance  to 
Thomas  Stepkins , in  time,  16  Apr.  6.  Ed.  VI.  Mnrceltus  Hall  the  miller,  after 
Stepfins  I; ad  obtained  the  inheritance  upon  agreement  between  them,  gets  a 
Jcafe  from  Siepiim  of  1 28  years  of  the  lands  in  queftion,  as  you  may  lee  by 
the  bounds  they  arc  exntlly  the  fume;  and  this  was  in  time  20  Apr.  6. 
Ed.  V 1.  So  the  miller  had  now  ground  on  both  fides  the  way  that  is 
called  Cock- HUE,  on  the  Eajl  fide  by  leafe  from  Hill,  on  the  Wejl  fide  by 
Jcalc  from  StapBns.  Then  in  point  of  time  we  lhall  come  to  Ihcw  the  leale 
made  to  Roper.  For  Marctllut  Hall,  after  he  had  taken  this  long  leafe  from 
Stcj him,  30  Ncv.  2 f£  3 Philip  Mar.  doth  demife  the  land  in  queftion  to 
Richard  Rsper,  for  twenty-four  years:  and  we  fliall  Ihcw  that  in  all  the 
Queen's  time  Roper  was  tenant.  Then  Jnfptr  Hill,  who  was  the  Heir  of 
Richard  Hilt,  in  12  Nov.  5(^6.  Ph.  id  M.  by  deed,  and  afterwards  3 Eliz. 
by  fine  and  common  recovery,  conveys  all  thefe  lands  particularly  by  name, 
and  re-lealeth  them  to  John  and  MachtLnt  Stepki/is,  and  the  heirs  of  John ; 
and  lo  lodged  the  inheritance  in  the  Stepkim’s,  all  but  that  which  was  thus 
out  in  a long  leafe  to  Maretllus  Hall.  W e fliall  prove  that  before  Richard 
Hill  died,  he  entered  into  a Statute  to  Vivold  and  Saivogo  for  a great  fum 
of  money ; and  this  flatute  comes  to  be  extended  3 Eliz.  and  there  this  land, 
notwithftanding  thefe  lcafes,  is  ft i zed  and  extended  as  Hill's  lands.  Wc 
lhall  (hew  all  this  land  upon  a commiflion  of  lewers,  had  a furvey  taken 
of  it.  When  we  have  Ihcwn  all  thefe  Records,  and  proved  that  this  is 
marlh-ground,  and  not  a vvitnefs  of  theirs  but  mull  acknowledge  it  to  be 
marlh-ground  (for  th2t  part  of  Fox’s-lane,  was  raifed  at  leaft  nine  foot, 
and  fo  proportionably  was  the  reft  of  the  ground  ; and  it  appears  at  this 
day,  that  upon  a high  tide  all  their  cellars  arc  overflown),  l think  then  you 
will  make  no  doubt,  whether  this  be  our  land  or  no.  And  to  proceed  in 
this  order  that  I have  opened,  we  will  firft  Ihcw  you  the  furvey.  There 
was  one  thing  I forgot  about  the  eleven  acres — 

Mr.  Scrj.  Stringer.  What  is  it  you  read  firft,  Sir? 

L.  C.  J.  What  do  you  begin  with,  Mr.  Attorney  ? 

Mr.  All.  Gen.  Your  Lordlbip  obferves  they  Ihcw  a leafe  from  Dean 
Fecknam,  the  10  Dec.  2 (A  3 of  Pb.  is.  M.  Now  on  the  22  Dec.  in  the 
fume  year,  wc  fliall  fliew  Marctllus  Hall,  by  leafe  to  Carter,  butts  it  up- 
on the  Eajl  fide  of  the  mill. 

L.  C.  j.  1 took  the  notes  the  lad  time  of  your  evidence,  and  it  began 
in  H.  V II Ith’s  lime. 

Mr.  An.  Gen.  My  Lord,  when  we  come  to  our  title,  we  lhall  go  on  in 
the  fame  method  wedid  then ; but  now  we  are  only  flicwing  where  the 
lards  arc. 

L.  C.  J.  Go  your  own  way. 

Cirri  reads.  J This  Indenture,  made  the  22d  day  of  December , in  the 
fecond  and  third  years  of  the  reigns  of  our  lovereign  Lord  and  Lady  Philip 
and  Mary , by  tile  Grace  of  God,  King  and  Queen  of  England,  Spain, 
France,  both  the  Sicilies,  Jerufalem,  and  Ireland,  Defenders  of  the  faith, 
Arch-Dukes  of  Aqftria,  Dukes  of  Burgundy,  Millain  and  Brabant-,  Counts 
of  IliJ'pierg , Flanders,  and  Tyrol-,  between  Maretllus  Hall  of  Ratcliff,  miller, 
of  the  one  part,  and  John  Carter  of  Ra/clffe , oar-maker  of  Stehunheath , of 
the  other  part  ; witnefleth.  That  the  faid  MarctUus  Hall  hath  demited, 
granted,  and  to  farm  lett  unto  the  Paid  John  Carter,  that  his  wharf  lying  in 
Ratcliff,  where  late  the  mill  flood,  called  Ratcliff'- mi II,  adjoining  on  the 
Wejt  upon  the  Eajl  fide  of  the  mill-ditch,  alias  the  mill-dam,  reaching  from 
thence  Eajlwqrd  30  foot;  and  from  the  Nertb-eajl  corner  of  the  faid  mill- 
dam,  Southward  to  the  River  of  Thames,  20  foot;  to  have  and  to  hold  all 
and  whole  the  faid  wharf,  as  is  before  fpecified,  with  all  commodities  and 
profits  belonging  to  the  fame,  to  the  faid  John  Carter,  to  his  heirs,  execu- 
tors, and  afligns,  from  the  fcafl:  of  St.  Mary  the  Virgin,  immediately  fol- 
lowing the  date  of  thefe  prefents,  until  the  end  and  term  of  30  years. 

L.  C.  J.  This  leafe  was  read  the  laft  time. 

Mr.  Serj.  Stringer.  Yes,  it  was  fo,  my  Lord. 

Clerk  reads.] to  be  fully  complete  and  ended,  yielding  and  paying 

therefore  for  the  fame,  unto  the  faid  Martillus  Hall,  his  heirs,  executors, 
and  afligns,  ten  ftiillingsof  lawful  money  of  England  yearly  ; that  is  to  fay, 
at  the  feafl  of  the  Annunciation  of  St.  Mary  the  Virgin.  And  if  it  hap- 
pen the  faid  rent  to  be  behind  and  unpaid  at  the  faid  fcafl,  in  part  or  in 
all,  by  the  fpace  of  one  fortnight,  and  lawfully  afleed  of  the  faid  John  Car- 
ter, his  executors,  and  afligns,  then  it  lhall  be  lawful  to  the  faid  Marcellas 
Hail,  his  heirs,  executors,  and  afligns,  to  diflrain  for  his  faid  rent  fo  being 
bcmml,  and  the  diftrefs  fo  taken,  to  keep  until  fuch  time  as  the  faid  rent 
with  the  arrearages,  be  fully  fatisfied  and  paid. 

L.  C.  J.  For  how  many  years  is  that  l— Mr.  Att,  Gen.  Thirty  years.  | 


L.  C.  J.  What  is  demifed  by  this  leafe  r 

Mr.  Att.  Gen.  Read  the  Particulars  again. 

Sir  J.  Trevor.  My  Lord,  we  would  gladly  know  where  they  had  this 
leafe,  thatfo  it  may  appear  whence  it  came;  for  we  know  they  have  an  ex- 
cellent art  at  finding  out  of  Deeds. 

L.  C.J.  Ay,  come,  fliew  where  you  had  it.  Let  me  fee  it. 

Mr.  Alt.  Gen.  Wedid  produce  it  a:  the  laft  trial,  and  at  the  firft  too. 

L C.  J.  But  that  this  Jury  knows  nothing  of,  and  they  call  for  fome 
account  of  it  on  the  other  fide. 

Mr.  Att.  Gen.  Mr.  Knowles,  do  you  know  any  thing  of  that  Deed  l 
When  did  youfiril  fee  it  i 

Mr.  IVUliamt.  And  where  had  you  it  ? 

Knowlet.  My  Lord,  I had  it  in  a garret,  in  a kind  of  a nook,  about  fix 
foot  long,  and  three  foot  and  an  half  wide,  in  my  own  houfc,  in  the  garret 
among  other  writings. 

L.  C.  J.  How  came  you  to  have  them  ? 

Knowles.  As  I was  Executor  to  Winterburn. 

Mr.  Powis.  Pray,  Mr.  Knowles,  will  you  tell  upon  what  occafion  you 
looked  there  and  found  them  i 

Mr.  Serj.  Pemb.  Ay,  pray  give  an  account  of  the  whole. 

Knowles.  My  Lord,  upon  the  2d  of  Augujl,  1682,  was  the  firft  time  I 
ever  faw  my  Lady  Ivy  to  my  knowledge ; and  Ihe  was  informed  by  one  Mr. 
Vicar cr,  that  I had  fcvcral  writings  of  If  interburns  : I told  her  I had  lo,  and 
my  Lady  defircd  me  to  fcarch.  among  them,  if  there  were  any  writings  that 
concerned  S/epkins’s  cllate  ; I told  her  it  would  take  up  a month’s  time  to 
look  them  all  over,  for  there  was  a great  quantity  of  them.  She  faid,  I 
would  do  her  a great  kindnefs,  if  I would  look  ; I promifed  her  I would  : 
And  upon  the  fourth  of  September , I think  I found  the  Deed. 

L.  C.  J.  How  was  IVsnterbwm  concerned  ? 

Mr.  Att.  Gen.  They  have  Ihcwn  that  he  was  owner  of  the  land  once. 

Mr.  Willtamt.  Did  you  ever  read  over  that  leafe  ? 

L.  C.  J.  I alk  you  again,  how  was  IVttiUrburn  concerned  ? 

Knowles.  He  was  partner  with  Wright,  who  fold  theeftate  to  Mr.  Neale. 

Mr.  Sol.  Gen.  Wright  fold  it  to  Neale,  Winterltem  died,  and  this  man  was 
his  Executor,  and  fo  he  came  to  the  writings. 

Mr.  dtt.  Gen.  But  pray,  Mr.  Knowles,  tell  us,  were  thefe  writings  ever 
fhewn  to  Mr.  Neale? 

Knowles.  In  the  year  1669,  when  Mr.  Neale  bought  thisEftateof  my 
Uncle  Wright , the  writings  were  all  to  be  looked  over  ; and  upon  Mr. 
Neale’s  requell,  all  the  writings  were  fent  to  his  Counl’el,  a Gentleman  in 
Gray’s-Inn , one  Cage,  1 think  his  name  was,  or  fomething  like  it ; and 
there  they  were  left  three  months,  and  1 believe  in  my  foul  rhat  Deed  was 
among  them. 

Mr.  Att.  Gen.  Were  they  brought  back  again? 

Knowles.  There  were  two  hampers  brought  back. 

Mr.  Att.  Gen.  Had  you  any  difcourle  with  Mr.  Neale  about  this  bulinefs? 

Knowles.  1 was  arrefted  upon  his  account  in  an  action  of  20co/.  and  he 
prefen  tly  after  came  and  got  me  off  from  that  adiion,  and  told  me,  Mr. 
Knowles,  I am  ferry  you  were  arrefted  upon  my  account.  So  am  I too. 
Sir,  faid  I ; faid  he,  I do  believe  really  you  found  that  Deed  ; I did  fe. 
Sir,  faid  I : But  fays  he,  pray  will  you  anfwer  me  one  queftion  ferioufly  ? 
That  I will,  two  or  three,  it  I can,  Sir,  faid  I.  Says  he,  did  not  my  Lady 
Ivy,  or  Banijler,  foill  the  Deed  into  your  houfe  ? No,  faid  I,  for  before 
ever  I faw  either  of  them,  1 had  feen  that  Deed.  Then  I am  undone, 
faid  he. 

Mr.  Williams.  Who  was  by,  pray,  when  this  difeourfc  pad  between 
you  and  Mr.  Neale? — Knowles.  There  was  none  but  he  and  I. 

Mr.  Williams.  It  was  at  the  tavern  ; Mr.  Neale , I fuppofc,  will  not  de- 
ny this. 

L.  J.  C.  Will  he  not ! Will  you  take  his  word  for  it  ? 

Knowles.  I do  fay,  I found  that  Deed  there. 

L.  C.  J.  Read  it ; read  the  demife.  But,  Mr.  Knowles,  let  me  alk  you 
a queftion  or  two:  As  1 underftood,  you  laid  my  Lady  Ivy  defired  you  to 
look  among  Winterburn  s writings,  for  deeds  that  concerned  Stepiins’s 
Eftate? — Knowles.  Yes,  my  Lord. 

L.  C.  J.  Where  was  that  ? — Knowles.  That  was  at  her  houfe. 

L-  C.  J.  And  when  did  you  find  this  deed  ? 

Knowles.  I found  the  deed  in  September,  before  any  body  came  to  look 
with  me,  or  was  in  the  place  with  me. 

L.  C.  J.  Was  there  any  body  with  you,  when  you  found  the  deed? 

Kncwles.  No. 

L.  C.  J.  Then  you  found  it  yourfclf? — Knowles.  Yes. 

L.  C.  J.  Did  you  read  it? 

Knowhs.  I did  the  outfide  ; what  was  I concerned  further? 

L.  C.  J.  Nay,  do  not  be  angry  ; when  thou  art  moftcalm,  thou  fpeak- 
eft  fo  fall  a man  can  fcarce  understand  thee ; anfwer  my  queftion  fairly  : 
you  fay  you  read  it,  what  part  was  it  you  read  ? 

Knowles • The  backfidc,  the  outfide. 

Mr.  Williams.  There  is  nothing  writ  upon  the  outfide. 

L.  C.  J.  How  djd  you  gather  by  reading  the  outfide,  that  it  concerned 
my  Lady  Ivy? — Knowles.  I only  read  Stepeins'%  name. 

L.  C.  J.  Strpkins’s  name,  you  fay? 

Knowles.  What  deed  do  you  alk  roe  upon  ? 

L.  C.  J.  That  deed,  the  only  deed  you  have  feen  here.  What  is  your 
Chriflian  name  ? 

Knowles.  Stephen  Knowles. 

L.  C.  J.  If  I millook  you,  I beg  your  pardon  ;-our  queftion  is  concern- 
ing this  very  deed  now  fhewn  to  you. 

Knowles.  I thought  you  had  meant  the  leafe  of  128  years. 

L.  C.  J.  Well  then,  let  that  pafs  for  a miftafce ; I*  would  know  of  you 
now  fomething  concerning  this  deed.  Look  upon  it — [which  he  did)-— 
upon  your  oath,  when  faw  you  that  deed  firft  ? 

Knowles.  I cannot  fay  what  day  it  was. 

L.  C.  J.  But,  look  you,  if  I mitiook  you  not  (if  I did,  I alk  your  pardon 
again),  did  not  you  fay  you  found  that  very  deed  among  a great  many  other 
writings  of  Winterburn  s.,  in  a room,  fo  many  foot  long,  and  fo  many 
foot  wide,  in  your  garret  r DiJ  not  you  fay,  that  in  time  you  faw  my 
Lady  Ivy  firft,  upon  the  2d  of  Augujl,  82,  that  you  found  that  deed 
in  September  following:  And  did  not  you  tell  us,  that  you  did  believe, 
in  your  confciencc,  that  ir.  the  year  1669,  Mr.  Neale  hid  this  writing, 
among  others,  fent  to  the  Chamber  of  fuch  a Gentleman  in  Grays-Im  \ 
* that 
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that  they  remained  ethre  there  months,  and  then  were  brought  back  again  . 
to  you  i and  you  believe  in  your  confciencc  this  was  one  Of  them ! And  did  | 
not  you  fay,  when  1 alkcd  you,  how  you  came  to  know  this  belonged  to 
my  Lady  Ivy,  you  faid,  becaul'c  my  Lady  Ivy  had  fpokc  to  you,  to  look 
if  there  was  any  thins  belonging  to  Stepkins , and  you  read  the  outftde  of 
the  deed,  and  found  Stepkins' s name,  and  fo  you  knew  it  to  concern  her  i 
Did  not  you  fay  all  this  ? 

Kr.ru/lts.  1 believe  1 did. 

L.  C.  J.  Now  tell  me  then  by  the  outfide  of  that  deed,  how  thou  can  11 
tell  that  it  belonged  to  Stepkins  ? For  if  thou  canft,  thou  art  more  crafty 
than  any  body  hire,  I believe. 

Knowles.  1 thought  it  had  been  the  long  leafe,  for  that  has  Stepkins  on 
the  outfide. 

L.  C.  J.  Well,  let  that  pafs  for  a miftakc  ; we  mull  now  begin  again 
upon  a new  matter.  When  full  faw  you  that  deed  ? 

Knowles . In  September , 1682. 

L.  C.  "f.  How  do  you  know  that  ? — Knowles.  I put  my  hand  to  it. 

L.  C.  J.  Did  you  read  the  infidc  of  that  deed  ? 

Knowks.  No,  I did  not. 

L.  C.  J.  Look  you  then,  we  alk  you  how  you  came  to  know  it  was  a 
deed  belonging  to  Stepkins  ? 

Knowles.  ! read  the  backfiJe,  and  put  my  hand  to  it. 

L.  C.  J.  How  came  you  to  put  your  hand  to  this  deed  as  belonging  to 
Stepkins,  when  you  never  looked  into  the  deed  ? 

Knowles.  When  I found  this  deed  to  have  written  upon  it  Mareellus 
Hall,  1 did  believe  it  wasfomething  that  concerned  the  Stepkins'*. 

L.  C.J • Let  us  fee  the  deed  now —(which  was  dene)  —You  fay  that 
was  the  reafon  upon  your  oath  ? Knowles.  Yes,  >t  was. 

L.  C.  J.  Then  look  upon  it  again,  and  do  not  be  furprized,  but  let  us 
have  the  truth  come  out,  in  God's  name.  Was  that  the  reafon  ? 

Knowles.  I:  was,  my  Lord. 

L.  C.  y.  I would  uin  fee  Mr.  Sutton,  I have  a qudlion  to  a(k  him. 

Mr.  Alt.  Gen.  He  is  h<  re,  my  Lord. 

L.  C.  J.  Give  Mr-  Sutton  his  oath — (which  was  done) — Look  upon 
the  outfide  of  that  deed,  and  upon  your  oath  tell  us  whole  hand-writing 
that  is. 

Sutton.  All  but  the  word  (Ltfi.)  is  my  hand-writ'ng. 

L.  G.  J.  Are  not  the  words  MarctUus  Hals  all  ot  of  your  hand-writing  f 

Sutton.  It  is. 

L.  C.  y.  Then  how  couldft  thou  know  this  to  belong  to  theStepIiu’s  by 
the  wrrus  Mareellus  Hall , when  you  fir  ft  difeovered  this  deed  in  Septem- 
ber, 1682,  and  you  found  it  by  yourfclf,  and  put  your  hand  to  it ; and 
yet  that  Mareellus  Hall  be  written  by  Mr.  Sutton,  which  mull  be  after 
that  time  l 

Mr.  Att.  Gen.  He  fays  he  knows  it,  becaufe  he  put  his  hand  to  it ; 1 
fuppoi'e  he  read  fomewhat  of  the  infide. 

Z C.  J.  He  faid  the  backfide,  the  outfide  ; he  did  not  read  the  infide. 

Air.  Att.  Gen.  My  Lord,  I defire  our  evidence  may  not  be  anticipated. 

L.  C.  J.  Mr.  Attorney,  I would  not  anticipate  your  evidence  ; but  I 
mull  tell  you  by  the  way,  your  evidence  anticipate  themfelves : And  this 
fellow,  Knowles,  without  any  more  ado,  has  proved  himfclf  an  errant,  noto- 
rious knave.  And  if  your  evidence  will  blundei  and  fpoil  themfelves,  I can- 
not tell  how  to  help  it.  I knew,  as  foon  as  1 faw  the  deed,  that  that  was 
Sutton's  hand  j 1 know  his  hand,  as  well  as  that  you  arc  Mr.  Attorney. 

Mr.  Sol.  Gen.  Piay,  my  Lord,  give  me  leave  to  ask  him  a qudlion, 
which  1 hope  may  clear  all  this  matter,  for  it  is  plain  the  man  is  nyftaken. 

L.  C.  J.  Miilakcn  ! Yes,  1 allure  you  very  grofly.  Alk  him  what 
queftiuns  you  will  } bet  if  he  fhould  fwcar  as  long  as  Sir  John  Faljiajje 
fought,  I would  never  believe  a word  he  fays. 

Mr.  Sol.  Gen.  Did  you  look  into  the  middle  of  one  of  the  deeds  ? 

Knowles.  Yes,  I did. 

Mr.  Sol.  Gen.  Can  you  tell  which  you  looked  into  the  infide  of,  and 
which  you  did  not  ? 

Knowles.  The  leafe  and  feme  others  I did,  but  I cannot  particularly  tell. 

Air.  Sol.  Gen.  Then,  my  Lord,  here  is  the  cafe  : Here  aic  multitudes 
of  deeds,  and  a man  looks  on  the  infidc  of  feme,  and  the  outfide  of  others  ; 
is  it  poJHble  for  a man  to  fpeak  pofitivcly  to  all  the  particular  deeds,  with- 
out being  liable  to  ini  Hake  1 

L.  C.  J.  Mr.  Sollicitor,  you  fay  well  ; if  he  had  laid,  I looked  upon 
the  outfiac.of  feme,  and  the  infide  of  others,  and  wherever  1 faw  cither  on 
the  outfide,  or  in  the  infide  the  name  of  Stepkins,  or  Mareellus  Hull,  I 
laid  them  by,  and  thought  they  might  concern  my  Lady  Ivy  ; that  had 
been  fomsthmg.  But  when  he  comes  to  be  alkcd  about  this  particular 
deed,  and  he  upon  his  oath  (hall  declare  that  to  be  the  reafon  why  he 
thought  it  belonged  to  Stepkins,  bscaufe  of  the  name  of  Alareellus  Hall 011 
the  outfide,  and  never  read  any  part  of  the  infide,  when  Sutton  fwears 
Alareellus  Hull  was  written  by  him,  what  would  you  have  a man  fay  ? 

Air.  Sol.  Gen.  My  Lord,  1 have  but  this  to  fay  ; if  there  were  never  a 
diel  delivered  by  Knowles  to  my  Lady  Ivy,  or  Sutton,  where  Mareellus 
Hall s name  was  written  on  the  backfide  ol  it,  but  by  Mr  Sutton  ; I con- 
fefs  it  were  a ftrong  obje£tion.  But  where  there  are  other  deeds,  and  a 
great  many,  a man  may  eafily  be  miftaken.  It  is  itnpofliblc  for  any  man, 
in  a multitude  of  deeds  that  he  finds  among  a great  parcel,  and  delivers 
many  of  them  our,  to  take  it  upon  his  memory  particularly,  which  he 
looked  on  the  infide  of,  and  which  he  looked  on  the  backfide  or  outfide  of. 

L.  C.  J.  Did  he  not  give  :t  as  a particular  reafon  of  his  knowledge,  that 
they  belonged  to  my  Lady  Ivy  ? For  wherever  be  faw  Mareellus  Hall  or 
Stepkins,  he  thought  that  belonged  to  her. 

Air.  Sol.  Gen.  Wherever  he  law  thofe  names,  that  is  either  in  the 
infidc  or  outfide. 

L.  C.  J.  Under  favour.  Sir,  he  did  not  fay  fo ; but  pofitivcly  faid,  he 
kr.ew  it  by  that  name.  And  you  fboil  never  argue  me  into  a belief,  that 
it  is  impOfliblc  for  a man  to  give  a true  realon,  it  he  have  one,  for  his  re- 
membrance of  a thing. 

Air.  S:J.  G n.  I beg  your  pardon,  my  Lord  ; as  I apprehend  him,  he 
ftvore  he  looked  into  the  infide  of  feme,  anJ  the  outfide  of  others,  and 
there  were  a great  many  of  them. 

L.  C.  J.  And  I beg  your  pardon,  Mr.  Sollicitor,  I know  what  hefwore 
as  well  as  any  body  elt'c;  If  indeed  he  had  fworn  cautioully,  and  with 
care,  it  minor  have  been  taken  for  a flip,  or  a miftake. 
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Air.  Att.  Gen.  My  Lord,  we  rr.uft  leave -it  upon  its  own  weight } but  we 
are  not  come  to  our  title  vet:  1 ha1, e the  deed  in  my  hand,  which  is  a very 
old  one,  and  therefore  needs  not  fuch  exaci  proof.  He  is  miftaken,  we  do 
own  ir  j and  I muft  appeal  to  the  Court,  whether  a man  may  not  be  mif- 
taken in  a great  multitude  of  deeds. 

L.  C.  J.  Well  now,  after  all  this  is  done,  let  him  give  an  account  how 
he  came  to  know  this  to  belong  to  Stepkins,  or  my  Lady  Ivt,  ir  he  can-  I 
fpeak  it  n»t  to  prejudice  your  caufe,  but  only  to  have  the  tiuth  come  our. 
But  for  the  witnefs  that  fwears,  it  may  atTcdf  him  I allure  you.  Give 
him  the  deed,  and  let  him  look  upon  it. — Look  upon  the  infidc,  and  look 
upon  the  outfide  too. 

Knowles.  1 believe,  my  Lord,  upon  better  confidcration,  I have  read  this 
deed  before  now. 

L.  C.  J.  Very  well ; and  yet  you  fwore  the  contrary  juft  now. 

Kaowlef.  I was  in  a maze,  my  Lord. 

L.  C.  y.  I am  furc  thou  fworeft  wildly. 

Mr.  Sol.  Gen.  Pray  what  deed  did  you  take  it  to  be  at  firll  ? 

Knowles.  The  leafe  of  128  Years. 

L.  C.  J.  pr’thce  read  it  now  to  us. 

Knowles  Reads. — This  Indenture  made  the  2 ad  day  of  Dec.- — 

L.  C.  J.  Between  whom  ? 

Knowles  Reads Between  Mareellus  Hull  of  Radclff,  miller,  of  the 

one  part,  and  John  Garter,  oar-mnkcr,  of  the  other  part,  wituefteth,  that 
the  laid  Alareellus  Hall  hath  demifed,  granted,  and  to  farm  letten  to  the 
faid  John  Carter,  all  that  wharf  lying  in  Radclff,  where  late  a mill  ltood, 
called  Rat  cliff- mill. 

L C.  'J.  Can  you  fay  you  ever  read  fo  much  before  ? 

Knowles.  1 believe  I did. 

L.  C.  J.  When  was  it  ? Knowles.  Jn  September,  if 87. 

L (:.  J.  Then  you  read  it  before  you  (hewed  xt  to  my  Lady  Ivy  ? 

Knowles.  Yes,  my  Lord. 

L.  C.  J.  And  you  found  what  the  contents  were  by  reading  ? 

Knowles.  Yes,  my  Lord. 

L.  C.J.  Did  you  read  it  through  ? — Knowles.  No,  I did  not,  I believe. 

L.  C.  Y.  How  far  do  you  think  you  read  ? 

Knowles  As  far  as  1 have  read  now. 

L.  C.  y.  Did  you  find  any  thing  there  of  the  name  of  Stepkins  ? 

Knowles.  No,  not  in  that  I did  not. 

L.  C.  rJ.  1 would  defire  to  know  of  you,  who  it  was  that  came  to  my 
Lady  Ivy,  to  inform  her  you  had  fuch  and  fuch  writings  ? 

Knowles  It  was  one  Mr.  Vicarer,  about  atrial  that  was  to  have  been 
two  or  time  years  ago,  at  the  Bar  of  the  Court  of  King  s- Bench  here  ; but 
the  caufe  did  not  then  go  on  : After  that  Mr.  Vicarer  did  tell  my  Lady, 
that  one  Knowles  had  a great  company  of  writings  that  were  Winterburn  s ; 
and  (he  defired  him  that  he  would  pleafe  to  Talk  with  me,  to  fee  if  1 could 
do  her  any  kindnefs  or  fervice  in  any  of  thofe  deeds.  The  full  time  that 
I faw  her  was  the  2U  of  Augujl,  as  near  as  I can  remember,  and  then  I 
told  her,  I was  Executor  to  Iflnterburn,  and  had  |a  great  many  writings. 
Said  (he,  do  you  know  the  hand  of  Stepkins?  if  you  do,  and  can  find  any 
writings  that  relate  to  Stepkins , you  will  do  me  a great  kindnefs. 

L.C.  J.  Did  (lie  name  any  body  clfe  to  you  ? 

Knowles.  She  named  one  Lun,  and  one  Barker , and  one  Holder , and 
feveral  others ; I do  not  remember  all. 

L.C.y.  Was  there  any  mention  made  of  one  Collet? Knowles.  No. 

L . C.J.  Was  thereof  one  Donne  ? — Knowles.  Of  one  Lun  there  was. 

L.  C.  f.  Of  one  Feclnam  ? Knowles.  No. 

L.  C.  J.  Of  one  May  ? Knowles.  No. 

L.  C.  J.  One  Joan  Hall  ?■ Knowles.  No. 

L.  C.  J.  Was  there  any  mention  made  of  any  Hall  ? 

Knowles.  Yes,  there  was. 

L.  C.  J.  What  Hall  did  (he  fpeak  of? 

Knowles.  I am  not  certain  whether  any  Hall  was  named  or  no. 

Air.  Att.  Gen.  He  fays,  he  is  furc  there  was  of  Stepkins,  and  feveral 
others,  but  not  of  any  Hall. 

L.  C.J.  He  does  fo,  Mr.  Attorney.  But  now  I would  alk  him  this 
queftion  ; If  there  were  no  mention  of  any  Hall,  how  came  you  to  find 
out  that  this  leafe  from  Mareellus  Hull  to  Carter  (hould  affect  Stepkins , or 
my  Lady  Ivy? 

Knoxvles.  My  Lord,  I will  give  you  an  account  of  that. 

L.  C.  J.  Ay,  do  if  you  can. 

Knowles.  This  was  at  the  firft  time  that  I faw  my  Lady  Ivy,  that  this 
difeourfo  was  between  us  j upon  another  difeourfe,  at  another  time,  Hull 
was  mentioned  to  me. 

L.  C.J.  How  many  names  did  (lie  tell  you  of  at  firft  ? 

Knowles.  I cannot  remember  them  all. 

L.  C.  J.  He  remembers  as  punctually  as  can  be  the  2d  of  Augujl  to  be 
the  firft  time  that  ever  he  faw  my  Lady  Ivy ; and  then  (he  fpoke  to  him  of 
looking  for  writings  that  concerned  Stepkins,  and  Lun,  and  Barker  ; and 
he  remembers  fuch  a day,  the  fourth  of  Sept.  1682,  he  found  the  deeds  ; 
but  he  will  not  give  any  account  how  he  came  to  know,  by  Hairs  name, 
that  this  belonged  to  Stepkins.  I would  fain  know  when  you  firft  heard 
of  the  name  of  the  Halls? — Knowles.  It  was  all  within  a month’s  time. 

L.  C.  J.  Who  was  it  firft  fpokc  to  you  to  enquire  about  the  Halls  r 

Knowles.  My  Lady  Ivy  fpoke  to  me  about  Hail  when  I gave  her  account 
of  feme  deeds  X had  found. 

L.  C.  J.  How  often  did  you  look  over  the  writings? 

Knowles.  Several  times. 

L.  C.  J.  The  firft  time,  did  you  give  my  Lady  Ivy  art  account  that  you 
had  found  any  thing  ? 

Knowles.  Yes,  I gave  heran  account  of  the  leafe  of  128  years. 

L.  C.J.  Did  you  find  nothing  clfc  but  that? 

Knowles.  Yes. 

L.  C.  J.  What  did  you  find  elfe  ? 

Knowles.  Several : I cannot  give  an  account  of  all. 

L ■ C.  J.  Did  you  find  that  le2fe,  or  this  deed  firft  ? — Knowles.  Tee  leafe. 

L.  C.  J.  When  did  you  firft  find  this  deed  ? 

Knowles.  The  4th  of  September  1 found  the  leafe,  and  within  fourteen  or 
fifteen  days  after  I found  the  reft. 

L ■ C.  7.  How  many  deeds  did  you  find  out  ? Knowles.  Half  a fcore. 

L.  C.  J.  Who  was  by  whjn  you  found  ths  deeds  the  £s«oad  time  ? 
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Knowles.  When  I had  found  the  Icale  for  128  years,  I laid  it  by,  and 
looked  further  for  other  tilings,  and  found  a mortgage  which  concerned  tny- 
fclfj  and  that  made  me  more  eager  to  look  for  what  might  concern  me  bo- 
lides; that  I was  not  fo  careful  as  I (hould  have  been  of  thejieafe  of  128 
years,  but  mixed  it  among  the  writings  again  : but  l told  my  Lady  I had 
found  fuch  a deed  ; and  (he  ordered  Mr.  Banijler  to  help  me  to  find  it  again. 

L.C.  J.  Prythee  anfwer  me  once  more.  Who  firft  put  you  in  mind  of 
looking  ufter  the  Haiti  f — Knowles.  My  Lady  Ivy. 

L.  C.  J.  Was  anv  body  by,  when  (he  fpoke  to  you  to  look  after  the 
Hulls  ? — K-.iu.les.  Yes,  Mr.  Banijler  was  by. 

L.  C.  J.  Whoelfc? — Knowles.  Several  of  my  Lady’s  fervants. 

L.C.  j.  Name  fomc  of  them  that  were  by. 

Knew  lei.  There  was  Mr.  Banker’s  wife  and  his  daughter  by. 

L.  C.  J.  Wbat  day  was  it  rrty  Lady  Ivy  firft  fpoke  to  you  to  look  after 
the  Halls  ? — Knowles.  Within  a week  after  I firft  law  her. 

L.  C.  J.  Was  it  before  you  found  the  Icafe  you  fpeak  of  ? 

Knowles.  Yes,  it  was  before. 

L.  C.  y.  How  comes  it  to  pafs  then,  that  you  did  not  find  it  at  the  firft 
looking,  which  was  the  4th  of  September,  when  you  found  that  Ie2fc,  you 
fay  ? 

Mr.  Alt.  Gen.  We  muft  lay  afide  the  teftimony  of  this  man. 

L-  C.  J.  Ay,  fo  you  had  need. 

Air.  Sol.  Gen.  Pray  leave  the  deed  in  Court,  we  (hall  have  Mr.  Neale 
too  bufy  with  itelfe. 

Air.  Alt.  Gen.  Wc  (hall  defire  your  Lordftiip  to  confidcr  all  the  ufe  we 
make  of  this  deed  is  to  prove,  that  the  mill  was  removed  to  another  place. 

L.  C.  J.  I do  not  know  what  it  proves,  but  if  you  had  kept  your  witnefs 
Knowles  in  the  mill,  l think  you  had  done  better  than  brought  him  hither. 
Mr.  Alt.  Gen.  Swear  Mr.  Banijhr  and  Mr.  Clerk.  (Whia  was  done.) 

Mr.  Sol.  Gen.  Did  you  examine  that  with  the  Roll,  Sir?  (Shewing  him 
a paper.) 

Mr  .Clerk.  Yes  Sir,  I did  examine  that  with  the  Book  that  Mr.  Northy 
(hewed  me ; I think  they  fay  he  is  fteward  of  the  manor  of  Stepney ; he 
read  in  the  book,  and  I read  the  copy  ; and  it  is  a true  copy  of  a furvey  of 
that  manor,  taken  25  Eliot. 

Mr.  Ait.  Got.  I heard  fay  you  have  the  books  of  the  manor  here  ; pray 
let  them  be  produced. 

Mr.  Williams.  You  are  merry,  Mr.  Attorney ; if  it  is  a true  copy,  pray 
let  it  be  read. 

Clerk  reads.  ] The  Dean  of  St.  Paul’s  holds  freely  of  fee  or  field,  contain- 
ing by  eftimation-  - 

L.  C.  J.  Who  is  Lord  of  the  manor  of  Stepney  now  ? 

Mr.  Pewit.  Mv  Lady  Wentworth  is  Lady  of  the  manor. 

Clerk  reads.  J The  Dean  of  St.  Paul's  holds — 

L.  C.  y.  This  bounds  icon  the  Eaft,  on  the  Dean  and  Chapter  of  Paul’s 
lands,  and  fo  doth  you  no  good. 

Mr.  Williams.  Let  them  goon,  mv  Lord. 

Mr.  Att.  Gen.  With  fubmiflion,  thefe  are  our  cxa£l  boundaries. 

L.  C.  J.  Well,  go  on. 

Mr.  Att.  Gen.  Wc  (hall  go  on  ; and  with  fubmiflion  thefe  bounds  ex- 
a£fly  agree  with  the  bounds  that  are  fet  by  the  A£lof  Parliament  for  drain- 
ing the  tnarfh.  Here  is  nothing  that  wc  can  fee  that  they  can  claim  but  a 
mill  and  bake-houfc,  and  they  arc  all  bounded  on  the  IV cjl  by  Wall- Mar fl>  ; 
and  the  Lynches  are  bounded  in,  part  upon  the  North , and  in  part  upon  the 
JVtJl ; and  there  was  a little  part  of  the  marftt  did  run  into  the  North 
bounds.  But  now  we  (hall  come  to  our  evidence ; and  firft  we  (hall  (hew 
the  A&  of  Parliament. 

Which  being  Anno  2*  IL.  VIII.  was  read. 

Mr.  Att.  Gen.  Next  we  (hall  (hew  Richard  HilTs  conveyance  by  mort- 
gage, to  Vivold  and  Sahago. 

Which  Indenture  of  Mortgage  was  read. 

Clerk  reads.]  This  indenture  made  the  eighth  day  of  November,  in  the 
^gd  year  of  our  Sovereign  Lord  King  Henry  the  eighth,  between  Richard 
Hill  citizen  and  mercer  of  London,  on  the  one  party,  and  Anthony  Vivold 
and  Henry  Sahago,  Merchants,  of  of  the  other  party  ; witnefi'eth. 

That  where  the  laid  Richard  before  time  was  indebted  unto 

the  faid  Anthony  Vivold  and  H.  Sahago  in  the  fum  of  560/.  of  lawful  money 
of  England , whereof  they  are  of  their  free  will  have  pardoned 

280/.  1 he  faid  Richard  Hill  by  thefe  prefents 

All  that  moiety  of  marfh  ground  being  1 30  acres,  lying  and  be- 
ing that  is  to  fay,  from  Rat  cliff e mill,  that  joins  to  the  Hilly 

Lynch  to  Ratdffe  Town,  on  the  party  of  the  Eaft  ; to  Grajh  Mill  by  the 
Hermitage,  on  the  party  of  the  Welt ; on  the  high-way,  leading  from  Lon- 
don to  Ratclffe  on  the  party  of  the  North  ; and  on  the  river  of  Thames , on 
the  party  of  the  South  given  and  allured 

to  the  faid  Richard  Hill,  by  authority  of  Parliament, 
in  the  27th  year  of  the  moft  noble  Reign  to  have  and  to  hold— 

Air.  Att.  Gen.  This  doth  veil  the  lands  in  queftion  with  others  in  Vivold 
and  Salvage,  as  a fecurity  for  their  money. 

Air.  Sol.  Gen.  Now  we  (hall  (hew  a leafe  from  Hill  to  Marcellut  Hall. 
Clerk  reads .]  This  Indenture  made  the  eleventh  day  of  November,  in 
the  37th  year  of  the  reign  of  Henry  the  eighth ; between  Ri- 

chard Hilt,  citizen  and  mercer  of  London,  of  the  one  party,  and  Marcellus 
Hall  of  Ratdffe , miller,  of  the  other  party;  witnefleth,  that  the  faid  Ri- 
chard HiU,  for  the  fum  of  fix  pounds  of  lawful  money  of  England , to  him 
in  hand  paid,  at  the  enfealing  and  delivery  hereof,  whereof  the  faid  Ri- 
chard HiU  bmby  acknowledged!  himfelf  to  be  fully  fatisfied,  contented 
and  paid  ; and  whereof  he  doth  dearly  acquit  and  difeharge  the 

faid  j Marcellus  Hell,  his  Executors  and  Adminiftcators  by  thefe'  prefents, 
hath  demifed,  granted,  and  to  farm  letten,  and  by  thefe  prefents  doth  de- 
mife,  grant,  and  to  farm  lett  unto,  the  faid  Marcellus  Hall,  a parcel  of 
marfh-ground,  lying  and  being  at  the  Eaft  end  of  the  marfh 
that  butts  on  Ratcliff*  hilly  tnarfh  wall-bank,  or 

wall  belonging  and  the  well  Shadwell, 

containing  by  eftimation  eleven  acres  and  a half,  more  or  lefs, 
abutting  on  Thames  Wall,  on  the  party  of  the  South  ; to  the  lands  called 
the  Dean’s  Lynches,  on  the  party  of  the  North;  and  on  the  wall  that 
reaches  from  the  Lynches  to  the  ICand,  by  the  pond  on  the  Weft, 

with  all  the  foreland  and  foil.  All 

which  marfh-land  is  in  the  Parifti  of  Slcbunhcatb  to  have  and  to  hold 
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the  marfh-land  foreland  and  foil  to  the  faid  Marcellut 

Halt,  from  the  feaft  of  the  Annunciation  of  St.  Mary  the  Virgin  next 
coming,  for  thirty  and  four  years — 

Mr.  Att.  Gen.  This  was  a leafe  made  to  their  miller,  and  contains  elc- 
vcnacresand  half  an  acre,  which  we  (hall  (hew  is  juftexa&ly  the  contents 
of  our  land.  Next  then  we  (hall  come  to  the  conveyance  made  to  Thomas 
Stepkins,  which  will  bring  us  to  our  title. 

L.  C.  y.  Read  the  refervation  of  that  leafe. 

Clerk  reads.)  Yielding  and  paying  therefore  yearly,  and  every  year,  unto 
the  faid  Richard  HiU,  his  Executors  and  Alligns,  three  pounds  of  good  and 
lawful  money  of  England , at  lour  terms  of  the  year  ; that  is  to  fay,  the  fealfc 
of  the  Nativity  of  St.  'John  the  Baptijl,  Sr.  Michael  the  Archangel , the 
Birth  of  our  Lord,  and  the  Annunciation  of  St.  Mary  the  Virgin. 

Mr.  S.  Pemberton.  Pray,  my  Lord,  we  defire  they  may  give  fume  ac- 
count of  this  leafe,  where  they  had  it,  and  how  they  cams  by  it. 

Mr.  Att.  Gen.  You  have  had  it  in  your  hands  ; you  fee  whgt  it  is. 

Mr.  S.  Pemberton.  Yes ; and  therefore  we  defire  to  know  fomething 
about  it,  beeaufe  we  find  Knowles's  hand  to  it. 

Mr.  Att.  Gen.  Wc  can  give  you  a better  account  of  it  than  you  think 
for ; but  that  will  let  you  into  an  hour's  wrangle  more,  which  is  all  you 
have  to  fay  for  yourfelves.  We  have  it,  difprove  it. 

Mr.  S .Pemberton.  You  have  it  we  fee ; but  remember  you  will  give  no 
account  where  you  had  it.  But  then  wc  defire  to  alk  Mr.  Knowles  a que- 
ftion, Whether  my  Lady  Ivy  was  with  him — 

Air.  Att.  Gen.  My  Loid,  we  defire  wc  may  go  on  and  give  our  evidence 
intire  ; they  would  fain  break  in  upon  us,  and  take  up  another  hour  in 
quarrelling  with  our  witnefs.  When  we  hear  them  in  their  time  offer  to 
impeach  the  validity  of  the  deed,  then  will  be  our  time  tojuftify  it;  and  I 
doubt  not  but  wclhall  give  a fatisfadbory  account  of  it.  Pray,  will  you 
give  an  account  of  the  deed  you  fnapped  up  the  lafttime  ? 

L.  C.  J.  Nay,  nay.  Gentlemen,  wc  cannot  take  up  our  time  in  your 
dialogues  and  little  heats.  Do  you  not  hinder  them,  and  wc  (hall  fee  they 
fltall  not  hinder  you  whan  it  comes  to  your  turn. 

Clerk.  This  deed  hath  been  read  for  the  Plaintiff  and  Defendant,  and  is 
marked  fo. 

Air.  Att.  Gen.  It  has  been  twice  read  before. 

L.  C.  J.  Well,  will  ye  go  on,  Gentlemen  ? 

Mr.  Sol.  Gen.  Then  we  (hall  (hew  this  deed-poll  next. 

Clerk.  This  is  all'o  marked  to  have  been  read  twice.  ( Reads)  This  is 
dated  16  Apr.  in  the  6th  year  of  King  Edward  the  Vlth. 

To  all  faithful  People  to  whom  this  prefent  writing  (hall  come,  1 Ri- 
c'ard  Hill,  citizen  and  mercer  of  London,  fend  greeting  in  our  Lord  God 
cverlafting.  Know  ye  that  I,  the  faid  Richard  Hill,  for  the  fum  of  ouc 
hundred  and  thirty  pounds  of  lawful  money  of  England,  by  Thomas  Step- 
kitts,  alias  Stipkin,  of  the  Parilh  of  St.  Mary  Matfellon  alias  IVhitedmpd, 
in  the  County  of  Aliddlefex,  beer-brewer,  unto  me  the  faid  Richard  Hill 
in  hand  paid,  wherewith  I confefs  myfelf  to  be  well  and  truly  fatisfied — 
L.C.J.  Upon  whofe  account  is  it  that  my  brother  Gregory  comes 
here  ? 

Mr.  S.  Stringer.  My  Lord,  Mr.  Baron  Gregory  was  defired  by  the 
Plaintiff  to  be  here  ; and  as  foon  as  we  come  to  our  reply,  we  (hall  alk 
him  fome  queftions  : if  he  pleafe  to  (by,  we  will  difpatch  him  fo  loon  as 
we  can. 

Air.  Att.  Gen.  Nay,  rather  than  trouble  Mr.  Baron  to  ftav,  we  yield  he 
(hould  be  examined  now. 

Mr.  Bar.  Gregory.  I am  not  in  fo  much  hafte,  my  Lord,  but  I can  ftay 
a while,  and  not  break  in  upon  the  middle  of  an  evidence  for  me. 

L.  C.  J.  If  you  pleafe,  they  confent  you  may  be  examined,  and  they 
may  be  long. 

Mr.  Bar.  Gregory.  I would  not  interrupt  the  courfe  of  evidence. 

L-  C.  J.  Nay,  we  will  take  you  at  your  word  ; but  if  it  be  long,  pray 
remember  we  would  have  cafcd  you,  but  you  complimented  yourfelf  out  of 
it ; now  you  arc  like  to  abide  by  it  a while,  I aflure  you,  brother.  Go  on. 

Clerk  reads.)  And  do  therefore  acquit  and  exonerate  the  faid  Thomas 
Stepkins  alias  Stipkin , his  have  given,  enfeoffed,  fold,  granted,  and 

by  this  my  prefent  writing  confirmed,  all  thofe  my  four-and- 

twenty  acres  and  a half  of  marfh-lanJ,  meafured  by  the  rod  or  pole,  lying 
in  JVapping-marJh  Three  acres  of  which  arc  lying  ad- 

joining on  the  weft  fide  of  the  mill  that  butts  upon  the  hilly  bank,  or  way 
leading  to  Ratcliff  Town,  called  Ratcliff- mill,  wich  the  bank  or  wall 
thereunto  belonging,  and  the  well  adjoining  to  the  way  that  goeth  up  to 
the  Lynches,  called  Shadwell,  lying  in  the  Eaft  end  of  the  marlh,  and  all 
the  next  piece  Weft  adjoining  to  the  fame,  containing  by  eftimation  one 
acre,  and  the  pond  and  two  acres  adjoining  on  the  Weir  fide,  fix  acres 
lying  in  the  bottom  of  the  hilly  Lynches,  adjoining  North  weft  on  the  wall 
that  reaches  from  the  Lynches  to  the  llland  by  the  pond.  All  which  ele- 
ven acres  and  a half  of  marfh-land  are  in  the  holding  of  Marcellus  Hall , 
miller;  and  alfo  the  bank,  or  wall-flood  or  pond,  adjoining  weft  on  the 
faid  eleven  acres  and  a half,  containing  by  eftimation  of  meafure  two 
acres;  and  alfo  all  that  parcel  late  divided  into  two,  and  now  late  in  the 
tenure  of  Richard  Hill,  butcher,  containing  by  eftimation  of  meafure  fix 
acres  ; and  alfo  all  that  parcel  weft,  adjoining  to  the  fix  acres,  which  1 the 
faid  Richard  HiU  hold  in  my  own  hand  ; and  alfo,  that  is 

to  fay,  all  that  parcel  with  the  bank  or  wall  llland  and 

Pond,  containing  by  eftimation  of  meafure  five  acres which  laft  thirteen 
acres  I bought  of,  and  had  conveyed  to  me  and  my  heirs,  from  one  'John 
St.  All  which  four-and-twenty  acres  and  a half,  more  or 

lefs,  of  marfh-land,  abutteth  on  thcThamcs  wall,  on  the  part  of  the  South  ; 
to  the  lands  of  the  Dean  and  Chapter  of  the  Cathedral  Church  of  St. 
Paul,  called  the  Lynches,  on  the  part  of  the  North  ; on  the  aforefaid  mill, 
on  the  part  of  the  Eaft;  and  on  twenty  acres  of  the  faid  Thomas  Stipkins, 
on  the  part  of  the  weft.  And  alfo  all  the  Thames  bank  or  wall,  belonging 
to  the  (aid  four-and-twenty  acres  and  an  half  of  marlh-land  ; which  faid 
piece  or  parcel  of  wall  doth  abutt  on  the  fouih  end  of  the  faid 

on  part  of  the  eaft,  and  on  the  bank  or  wall  in  the  occupy- 
ing of  William  Knevet,  on  the  part  of  the  weft.  All  which  marfh-land, 
bank  or  wall  arc  in  the  eaft  end  of  JVapping  marlh,  abutting  on  the 
aforefaid  hill  and  hilly  bank  aforefaid,  in  the  way  leading  to  the 
Town  of  Ratcliff  aforefaid.  And  which  four-and-twenty  acres 
are  part  and  parcel  of  one  hundred  and  thirty  acres  which 
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was  heretofore  continual!'-  for  the  moft  part  overflown  and  drowned  with 
the  water  of  the  Rivet  of  Thames  ; and  all  and  Angular  mefluages,  cottages, 
houfes,  edifices,  orchards,  tofts  foreland  and  foil,  which  were 

the  faid  Thtmas  Slept >m‘s  before  the  overflowing  and  all  and  An- 
gular mefluages,  edifices,  cottages  cellars,  follars,  orchards 

woods  and  underwit}, is,  and  all  other  the  rcll  of  my  hereditaments  what- 
Ibever,  in  the  Parilh  and  Manor  of  Stepney,  in  the  County  of  Aliddlifex. 

Air.  Alt.  Gen.  Now  we  (lull  produce  a lcalc  from  St eptim  to  Alar eellus Hall. 

Mr.  Scrj.  Penile  1 tin.  1 hope  they  will  give  fomcaccountof thisdeed  firft. 

Air.  Ait.  Gen.  When  you  fay  any  tiling  againft  it,  Mr.  Serjeant,  we 
will ; but  we  defire  now  to  go  on  with  our  evidence.  Read  that  deed. 

Clerk  reads.}  This  has  been  read  before,  and  is  marked. 

This  Indenture  made  the  twentieth  day  of  April,  in  the  fixth  year  of  the 
Reign  of  our  fovereign  Lord  King  Edward  the  Sixth,  by  the  Grace  of 
God  King  of  England,  France , and  Ireland ; betwixe  Thomas  Stepiins , 
©therwife  Stipkin,  of  the  Parilh  of  St.  Alary  MatfelloH , in  the  County  of 
Mi  delie f ex,  without  Aldgatt  beer-brewer,  of  the  one  part ; and 

Marcellus  Hall  of  Ratcliff',  miller,  of  the  other  part ; witncflrth.  That 
the  faid  Thomas  Shplins,  otherwife  StipUn,  for  the  fum  of  50/.  of  lawful 
money  of  England,  to  the  faid  Thomas  Stepiins,  otherwife  Stiplin,  by  the 
faid  Marcellus  Hall  at  the  cnfcaling  hereof,  well  and  truly  paid  and  fatis- 
tieJ,  and  of  the  fame  doth  clearly  acquic  and  difeharge  the  faid  Marcellus 
Hall , his  Executors  and  Afligns,  and  every  of  them,  by  thefc  prefentshath 
demifed,  granted,  betaken,  and  to  farm  lecten  ; and  by  thefe  prefents  doth 
demife,  grant,  betake,  and  to  farm  Ictt  unto  the  faid  Marcellus  Hall , all 
thofc  his  parcels  of  marfli-land  lying  and  joining  on  the  weft  fide  of 
hilly  bank,  or  way  called  Ratcliff-wuy 
and  the  well  adjoining  to  the  way  that  gocth  up  to  the  Lynches, 
called  Shadwell,  lying  in  the  call  end  of  the  marlh,  containing  by  cflima- 
tion  of  meafurc,  three  acres  and  a half,  and  all  the  next  piece  weft,  ad- 
joining to  the  fame,  containing  byeftimation  ofnicafure,  fix  acres  and  the 
pond  ; and  two  acres  adjoining  on  the  weft  fide  of  the  fix  acres,  lying  on 
the  bottom  of  the  hilly  Lynches,  adjoining  north-weft  on  the  wall,  which 
reacheth  from  the  Lynches  to  tile  Uland  by  the  pond  ; all  which  eleven 
acres  and  a half,  little  more  or  lefs,  abutteth  on  the  Thames  wall  on  the  1 
party  of  the  fouth ; to  the  Dean  and  Chapter  of  the  Cathedral  Church  of. 1 
St.  Paul,  called  the  Lynches,  on  the  party  of  the  north  ; and  on  the  wall 
by  the  pond  on  the  party  of  the  weft  ; and  alfoall  the  Thames  wall  belong- 
ing to  the  faid  eleven  acres  and  a half  of  meadow  or  marlh-land  : which 
faid  piece  or  parcel  of  bank  or  wall,  doth  abutton  the  fouih  end  of  the 
aforefaid  billy  Bank,  or  way  reaching  to  the  eaft  fide  of  it,  which  leadeth  ' 
to  Ratcliff  Town  on  the  party  of  the  eaft,  and  on  the  wall  in  the  occupa- 
tion of  John  Everard,  on  the  party  of  the  weft;  and  alfo  all  the  foreland 
and  foil  down  to  the  low-watcr-mark  of  the  River  Thames  belonging  to  the 
preroifes;  all  which  in  the  eaft  end  of 

Mapping  marfh,  abutting  on  the  aforefaid  mill,  and  the  hilly  Bank,  or  way 
leading  as  aforefaid  in  the  Parifli  and  Manor  of  Stcbunheath,  otherwife  Step- 
ney, in  the  County  of  Middlefex , and  now  in  the  holding  of  the  faid  Mar- 
cellus  Hall , to  have  and  to  hold  all  the  faid  parcels  of  marlh-land,  fore- 
land and  foil,  and  every  part  and  parcel  thereof,  to  the  faid  Marcellus  Hall, 
bis  Executors  and  Afligns,  from  the  feaft  of  the  Annunciation  of  St.  Mary 
the  Virgin,  before  the  date  hereof,  to  the  end  and  term  of  one  hundred 
twenty-eight  years,  thence  next  enfuing,  yielding — 

Mr.  Sol.  Gets.  Read  the  Provilb. 

L.  C.  J.  Read  the  refervation  of  the  rent. 

Clerk  reads.]  Yielding  and  paying  therefore  yearly  for  the  fame,  to  the 
faid  Thomas  Stepiins,  his  Heirs  and  Afligns,  one  pepper-corn,  at  the  feaft 
of  the  Annunciation — 

Mr,  Sol.  Gen.  Now  read  the  Provifo. 

Clerk  reads.]  And  the  faid  Marcellus  Hall  for  himfelf,  his  Executors, 
and  Afligns  covenanteth  and  granlcth  to  and  with  the  faid  Thomas  Step- 
iins, his  Heirs  and  Afligns,  that  he  the  faid  Alarullus  Hall,  his  Executors 
and  Afligns,  fhall  and  will  bear  all  manner  of  charges. — And  it  is  further 
covenanted,  granted,  and  agreed  between  the  faid  parties,  that  it  fhall  not 
be  lawful  for  the  faid  Alarullus  Hall,  his  Executors  or  Afligns,  to  alienate 
or  alEgn  this  prefent  term  of  years,  or  any  part  thereof,  without  the  fpe- 
cial  licence  and  confcnt  of  the  faid  Thomas  Stepiins,  his  Heirs  and  Afligns — 

Mr.  IVilliams.  Pray,  my  Lord,  will  you  give  me  leave  to  afle  a queftion 
of  Mr.  Banifter? 

Air.  Att.  Gen.  My  Lord,  he  has  not  been  examined  yet;  they  cannot, 
under  favour,  afk  him  any  queflions. 

Mr.  Williams.  You  have  fworn  him,  and  fo  he  is  under  an  oath,  and 
we  may  doubtlefs  examine  him  as  your  witnefs  to  this  deed  that  you  have 
read.  Is  that  your  name.  Sir?  (Shewing  the  deed  of  16  April). 

Banijler.  This  is  my  name,  written  by  my  own  liand. 

Mr.  IVilliams.  When  did  you  write  your  hand  there,  Mr.  Banijler  ? 

Banijler.  The  1 6th  of  April,  1682. 

Mr.  Williams.  Pray,  Sir,  look  upon  it  again. 

Bani/ler.  This  is  my  hand,  and  I writ  it  myfelf  when  the  deed  was  found ; 

I writ  a paper  of  fuch  deeds  as  were  found  at  the  fame  inftaiu  of  time. 

Mr.  Williams.  And  you  writ  it  when  you  found  it? 

Banijler.  1 writ  that  name  at  that  inftant  of  time. 

Mr.  S.  Pemberton.  When  was  it,  do  you  lay  ? 

Banijler.  The  16th  of  Sept.  1682. 

Mr.  Williams.  Are  you  fureof  it? 

Banijler.  Yes,  I am  fureof  it- 

Mr.  S.  Pemberton.  Juft  now  it  was  April. 

Banijler.  It  was  in  September,  1682.  I writ  this  paper  at  the  fame  time. 

L.  C.  J.  Where  did  you  write  this  name  to  this  deed  ? 

Banijler.  At.  Mr.  Knowles’s  houfe. 

L.  C.  J-  When  was  the  firft  time  that  you  law  that  deed  ? 

Banijler.  The  very  fame  day  that  I writ  my  name  on  this  paper. 

L.  C.  J.  Did  he  find  the  deed,  or  you  ? Let  me  fee  it.  ( IVhieb  was  done.) 

Bani/ter.  He  had  found  that  deed  before,  but  had  mifiaid  it,  and  de- 
fin'd my  affiftancc  to  find  it  again. 

L.  C.  'f.  Where  did  you  find  it? 

Banijler.  In  a garret  in  Mr.  Knowles’ s houfe. 

Mr.  SA.  Gen.  Were  there  not  a great  many  deeds  there  ? 

Bani/ler.  Yes,  there  were  a great  many. 

L.  C.  y.  Prythee  look  upon  it  again,  and  confidcr  what  thou  fay’ft, 

Banijler.  This  is  my  name. 
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L.  C.  J.  Very  well  ; and  how  came  thy  name  there  ? 

Banijler.  This  is  the  very  deed  I looked  upon  at  that  time. 

L.  C.  J.  Where  did  you  firft  fee  that  deed  ? 

Bani/ler.  I was  at  the  finding  of  it  in  a garret  at  Mr.  Knowles’s  houfe. 

L.  C.  y.  That  was  in  Sept.  1682  i you  fay. 

Banijler.  Yes,  in  Sept.  1682.  I never  f»w  it  before. 

L.  C.  J.  Pray,  who  are  parties  to  that  deed  ? 

Mr.  IVilliams.  My  Lord,  it  is  the  purchafe  of  the  Inheritance. 

L.  C.  J.  It  is  fo;  and  how  Ihould  that  come  to  be  in  the  pollcflion  of 
Knowles  ? 

Banijler.  I never  law  it  before  that  time. 

L.  C.  J.  Read  it  again. 

Clerk  reads.]  — This  is  dated  the  16th  of  April , in  the  fixth  year  of 
Edward  the  fixth.  To  all  faithful— 

Mr.  Sol.  Gin.  Certainly,  my  Lord  he  is  under  a miftake. 

L.  C.  J.  Ay,  fo  is  he  lure  enough,  but  a very  foul  one  upon  my  word  : 
But  let  us  fee  if  we  can  bring  him  out  of  it.  Mr.  Banijler , let  me  afk  you 
a queftion. 

Banijler.  Yes,  my  Lord,  if  you  plcafe. 

L.  C.  J.  Then  pray  mind  what  I fay,  and  confidcr  of  it.  The  16th  of 
September,  1682  , was  the  time  that  you  went  on  purpofe  to  look  for  deeds 
at  Mr.  Knowles's  houfe? 

Banijler.  I was  there  on  the  feventh  day  of  September , and  that  was  the 
firft  day  that  ever  I came  into  Mr.  Knowles’s  houfe  in  my  life. 

L.  C.  J.  There  were  fomc  deeds,  it  feems,  that  Mr.  Knowles  had  found 
before  ? 

Banijler.  So  Mr.  Knowles  faid. 

L.C.J.  What  became  of  thole  deeds  he  had  found  before? 

Bani/ler.  As  he  told  me  he  had  miflaid  them. 

L.  C.  ‘J.  And  when  did  you  come  co  have  an  account  that  he  had  found 
thufc  deeds  firft  ? 

Banijler.  It  was  after  I had  paid  him  3/.  for  water. 

L.  C.  y.  When  was  the  firft  time  that  he  fpokc  of  it  ? 

Banijler.  It  was  the  fifth  or  fourth  of  September. 

L.  C.  J.  And  when  did  you  firft  go  thither  ? 

Banijler.  On  the  7th  of  September,  he  defired  me  ta  come  and  help  him, 
and  aflift  him  in  finding  out  the  deeds  that  lie  had  miflaid. 

L.  C.  J.  What  do  you  know  of  this  deed  ? 

Banijler.  We  found  one  deed — 

L.  C.  J.  Look  upon  that  carefully,  is  that  your  hand  ? 

Banijler.  That  is  my  hand. 

L.  C.  J.  Do  you  remember  when  you  put  your  hand  to  that  deed  ? 

Banijler.  The  paper  1 have  in  my  hand  was  written  at  the  fame  time. 

L.  C.  y.  Look  upon  that  paper,  and  confidcr  it  well ; and  now  tell  us 
whether  you  found  that  deed  firft,  or  Mr.  Knowles  t 

Banijler.  Mr.  Knowles. 

L.  C.  y.  Now  look  upon  it,  and  look  upon  it  carefully,  when  was  it  ? 

Banijler.  This  deed  came  into  my  hands  the  fame  day  that  I writ  this  note. 

Air.  Att.  Gen.  My  Lord,  we  defire  we  may  go  on  with  our  evidence,  and 
not  have  them  break  in  upon  us  to  examine  any  fuch  thing  till  their  time 
comes  ; if  they  have  any  thing  to  obje£t  againft  our  witneiles,  let  them  take 
their  time. 

Mr.  S.  Pemberton.  Mr.  Attorney,  we  are  very  regular  fure  in  what  we 
do  ; you  produce  a deed,  and  we  defire  an  account  how  you  came  by  that 
deed  ; and  finding  Mr.  Banijler's  name,  who  is  your  witnefs,  and  fwtun 
by  you,  wc  would  know  of  him  what  he  knows  of  it. 

L.  C.  y.  Ay,  ay,  let  truth  come  out,  in  God's  name.  Look  upon  it, 
Mr.  Banijler,  once  more.  What  fay  you  to  it  ? 

Banijler.  This  is  the  fame  deed,  and  my  hand. 

L.  C.J.  Upon  your  oath.  Sir,  when  did  you  firft  fee  that  deed  ? 

Banijler.  This  deed  1 faw  the  7th  of  Sept.  1682. 

L.C.J.  Where? 

Banijler.  In  the  garret  at  Mr.  Knowles's  houfe. 

L.  C.  J.  Did  you  find  it  firft,  or  Mr.  Knowles  ? 

Banifter.  I cannot  tell,  it  may  be  1 might. 

L.  C.  J.  Are  you  fure  you  then  put  your  name  to  that  deed  ? 

Banifter.  I did  put  roy  hand  upon  this  fame  deed  the  7 th  of  Sept.  1682. 

L.  C.J.  Prythee  look  upon  it  again,  and  look  very  carefully  upon  it. 

[ Which  be  did  for  a good  while  together. 

L-  C.  J.  Now  look  upon  your  note  again. 

Mr.  Att.  Gen.  Pray  do  fo,  and  perufe  it  carefully,  and  fee  whether  that 
Deed  be  in  your  note. 

L.  C.J.  Nay,  good  Mr.  Attorney,  let  us  have  no  dire&ions.  What 
fay  you f 

Banijler.  I fet  my  hand  to  fevcral  deeds  that  I found  there,  to  fome 
writings  on  the  7th  of  September,  and  to  others  on  the  t6th. 

L.  C.  J.  Now  tell  us,  which  of  them  it  was  that  thou  didft  put  thy 
hand  upon  this  deed  ? 

Banifter.  I believe  it  might  be  the  7th. 

L.  C.  J.  Didft  thou  not  fee  that  deed  before  the  7th  of  September , 1682, 
upon  thy  oath  ? 

Banifter.  No,  never. 

L-  C.  J.  Who  was  with  you  when  you  firft  found  that  deed  ? 

I Air.  Alt.  Gen.  Pray  my  Lord,  let  this  note  be  read,  and  that  will  clear  all. 

L.  C.  J.  No,  by  no  means  Mr.  Attorney ; he  may  make  ufe  of  what 
notes  he  pleafes,  to  refrefh  his  own  memory  ; but  we  will  never  fupporc 
or  prop  up  a perjury  at  that  rate,  I allure  you,  by  a note.  Was  Mr, 
Knowles  with  you  when  you  found  that  deed  ? 

Banifter.  He  was. 

L.  C.  J.  Do  you  take  it  upon  your  oath  that  that  deed  was  found  the 
7th  of  September,  1682,  in  the  garret  at  Mr.  Knowles’s  houfe  ? 

Banifter,  I cannot  tell  which  of  the  two  it  was,  the  feventh  or  the  fix- 
teen  th. 

L.  C.  J.  Was  it  one  of  the  two,  upon  your  oath  ? 

Banifter.  It  was  one  of  the  two. 

L.  C.  J.  Now  call  Mr.  Knowles  again. 

Mr.  IVilliams.  There  he  is,  my  Lord  ; if  your  Lordlhip  pleafe  to  look 
upon  the  deed — Knowles’s  name  was  to  it  Iikewife,  hut  fernped  out. 

L.C.J.  Well,  we  will  alk  him  about  it.  But,  Mr.  Banifter  pofitively 
Iwears  he  was  at  the  finding  of  this  deed.  What  fay  you,  Knowles  ? 

Kngwlei.  I know  nothing  of  it,  my  name  is  not  to  it. 

Mr. 


for  great  Part  of  Shadwell. 
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Mr.  tFilliams.  Was  your  name  ever  to  it.  Or  not  ? 

Knowles.  No,  never. 

Mr.  Dobbins.  But  it  was  to  it  at  the  trill  in  Mubaelmas  term. 

L.  C.  J.  Did  you  fet  your  name  to  all  the  deeds  you  found  in  the  garret  ? 
Kttawics.  Yes,  1 did. 

L ■ C.  J.  Upon  your  Oath,  Banijhr , did  you  fet  your  name  to  any  deeds 
that  he  did  not,  that  were  found  there  ? 

Banijhr.  I belies' e I might  do  fo,  1 would  not  fwear  punctually  to  it. 

L.  C.  y.  Was  he  with  you  ? 

Banifler.  He  was  with  me  in  the  very  fame  chamber. 

Knvw'es.  I do  not  know  that  ever  I put  my  hand  to  thatdeed  in  my  life. 

L.  C.  y.  Did  you  ever  fee  that  deed  ? 

KnewUi.  I cannot  fay  I did ; I remember  nothing  of  It. 

L.  C.  y.  I alk  you  once  again,  when  you  found  this  deed,  was  he  with 
you  ? — Banjhr.  Yes,  Sir. 

L.  C.  y.  You,  Knowles,  did  you  ever  truft  him  to  look  and  fearch  any 
deeds  in  your  garret,  but  when  you  were  by  yourfelf  ? 

Knotvles.  No,  mv  Lord. 

L.  C-  y.  Then  I would  afk  you  upon  your  oath,  becaufe  you  are  the 
perfons  that  had  thefc  deeds  in  your  cuftody ; was  there  any  deeds  deliver- 
ed out  of  your  hand  that  you  did  not  fet  your  hand  to  ? 

Knowles.  I believe  there  was  never  an  one. 

L.  C.  J.  How  came  this  deed,  which  he  fwears  was  found  there,  not  to 
have  your  hand  to  it  l— Knowles.  I do  not  know  that  ever  1 faw  it. 

Air.  Atl.  Gen.  Did  Mr.  Knovjtis  fay  he  was  looking  for  deeds  of  bis  otvn 
Concern,  when  he  found  the  firft  deed  ? 

Banijhr.  He  did  fay  he  had  looked  before,  and  had  found  fomcof  thefe 
deeds,  and  then  miflaid  them,  and  defired  my  affiftance  to  find  them  again. 

L.  C.  J.  What  did  he  fav  to  you  at  firft  ? 

Banijhr.  He  faid  he  had  Seen  fpoken  unto  by  my  Lady  Ivy , to  look  for 
deeds  that  might  concern  her  anceftors,  and  he  had  found  fome ; but 
finding  fome  alfo  that  concerned  himfelf,  he  had  miflaid  my  Lady’s,  and 
defired  me  to  help  him  to  find  them  again. 

L.  C.  y.  What  employment  have  you  under  my  Lady  Ivy ? 

Banjhr.  I am  her  rent-gatherer. 

L.  C.  y.  Her  bailiff,  I fuppofe : But  now  you  fpeak  of  what  my  Lady 
Ivy  defired  of  Knowles , I would  afic  you  a queftion,  left  it  flip  out  of  my  me-  • 
mory.  Were  you  prefent  at  any  time  when  mv  Lady  Ivy  fpoke  to  Mr. 
Kn'.whs  to  look  after  any  deeds  ? — Banifler.  Ves,  I was. 

L.  C.  y.  Pray  tell  us  whofe  deeds  fhe  defired  him  to  look  ? 

Banijhr.  The  deeds  he  faid  he  had  miflaid. 

L.  C.  y.  What  were  they  Banifler.  The  deed  of  Richard  Hill , and 
the  deeds  belonging  to  Stepney  and  ShaihucU. 

L.  C.  y.  What  names  did  {he  mention  to  him,  that  fhe  would  have 
looked  alter  l —Banifler.  She  did  mention  fome. 

L.  C.  'J.  Upon  your  oath,  did  the  mention  any  deeds  made  by  Dr. 
Donne,  Dean  of  St.  'Paul's  ? — Banijhr.  No. 

L.  C.  J.  By  one  Alay,  Dean  of  St.  Pauls  ? — Banifler.  No. 

L.  C.  J.  Was  one  Lur.  named  r — Banifler.  No. 

L.  C.  j.  Or  one  Holder  ? — Banijhr.  Not  that  1 know  of. 

L.  C.  j.  Did  fhe  mention  one  Joan  Hall  ? 

Banifler.  1 do  not  know  that  my  Lady  Ivy  gave  particular  order  for  any 
of  thefe  names. 

L.  C.  y.  Did  ftie,  upon  your  oath,  name  MarceUus  Hall  to  you  ? 

Banifler.  No,  my  Lord. 

L.  C.  ‘J.  Upon  your  oath,  Knmvles,  was  not  he  l»y  when  my  Lady 
nanud  Mareellus  Halt  to  you  ? — Knowles.  He  was,  my  Lord. 

Banijhr.  1 did  not  hear  my  Lady  name  that  name  at  all. 

L.  C.  y.  No;  he  heard  her  give  order  for  no  particular  deeds,  neither 
for  Holder , nor  Lun,  nor  Mareellus  Hall,  but  only  concerning  Stepney 
and  ShaduuU. 

Sir  Edw.  Herbert.  Banifler,  did  he  fay  he  had  before  found  them,  and 
miflaid  them  ? — Banifler.  Yes. 

Mr.  Ail.  Gen.  Upon  your  oath,  what  deed  do  you  take  that  to  be 
which  is  produced  ? 

Mr.  Penis.  Can  you  read  it,  yea,  or  no  ? 

L.  C.  J.  Mr.  Pozvis,  do  you  think  my  Lady  Ivy  font  Banifler  to  look 
after  deeds  that  he  could  not  read  ? that  were  very  pretty  ! 

Mr.  Alt.  Gen.  What  deed  do  you  take  it  to  be  ? 

Mr.  Sot.  Gen.  Let  me  afk  you  one  queftion,  Mr.  Banifler ; Did  you 
ever  fet  your  hand  to  any  deeds  that  were  not  found  at  Mr.  Knowles's  l 
Banifler.  Yes  I have. 

Mr.  Lutwich.  Upon  what  occafion  did  you  put  your  hand  to  them  ? 
Banijhr.  Becaufe  they  were  ancient  deeds,  and  1 was  to  look  out  where 
the  hands  were  that  they  did  concern. 

Mr.  Ait.  Gen.  Pray  now  anfwer  my  queftion  ; look  upon  it,  and  tell  me 
What  deed  do  you  take  it  to  be  ? — Banijhr.  It  is  a deed  of  falc  to  Stepkins. 

L.  C.  J.  It  is  fo,  you  are  in  the  right  of  it  j and  now  upon  your  oath, 
where  did  you  find  that  deed  of  fale  ? 

Banijhr.  My  hand  is  to  it,  and  this  is  one  of  the  deeds,  I take  it  to  be 
fo,  that  was  found  in  the  garret  at  Mr.  Knowles' s houfe. 

L.  C.  y.  He  has  faid  fo,  I know  not  how  often. 

Mr.  Alt.  Gen.  He  is  not  himfelf. 

L.  C.  J.  How  can  I help  that,  Mr.  Attorney?  But  what  he  fays,  is 
plain. 

Mr.  Sol.  Gen.  Pray  read  over  the  note  you  have  in  your  hand  to  your- 
folf,  and  remember  all  the  deeds  that  are  particularly  therein  contained. 

L.  C.  J.  Let  him  read  his  note,  [which  be  did)  and  now  afk  him  what 
you  will. 

Mr.  Ait.  Gen.  Is  there  any  deed  of  the  l6th  of  April,  6 Edw.  VI.  from 
Hill  to  Stepkins,  in  that  note  ? 

L C.  J.  That  is  no  fair  queftion,  Mr.  Attorney. 

Air.  An.  Gen.  With  your  favour,  my  Lord,  1 conceive  it  is;  for  that 
will  make  it  plain  that  he  is  miftaken. 

L.  C.  y.  1 believe  he  is;  but  with  your  favour,  it  is  not  a fair  quef- 
tion; you  are  only  to  afk  him,  whether  that  deed  given  in  evidence  be  there  ? 

Ah.  Ssf.  Gen.  1 would  afk  him  one  fhort  queftion,  my  Lord,  and  I 
think  it  is  a fair  one. 

L.  C.  J.  Ay,  in  God’s  name,  afk  what  fair  queftiens  you  will,  but  no 
leading  ones. 


Mr.  SJ.  Gen.  Your witnefs  is drank,  Madam. — (To m Lady  Ivy.) 

Mr.  S.  Lutwich.  My  Lord  hedoonot  underfund  what  hei'aysi  that  is 
plain. 

L.  C.  y.  Brother,  all  knaves  are  fools  in  one  kind  too. 

Mr.  Sol.  Gen.  Have  you  read  the  date  of  that  deed  ? — Banijhr.  Yes. 

Mr.  Ait.  Gm.  My  Lord,  if  you  plcafc,  we  will  go  on  with  our  other 
evidence  a while,  and  let  him  recollect  himfelf,  and  couGder  of  is. 

L.  C.  y.  Wuh  all  my  heart ; but  1 think  the  more  he  coniiders,  the 
worfc  he  is  ; ar.d  fo  he  will  be  to  the  end  of  the  chapter. 

Mr.  Att.  Gen.  They  have  called  to  us,  my  Lord,  for  an  account  of 
this  deed  ; wc  fhall  now  prove  that  Mr.  Neale  knew  of  this  deed  before. 
Swear  Mr.  Butler.  [ TThichwas  done. ) 

L.  C.J.  What  is  your  name? — Butler.  IFilliam  Butler. 

M .Alt.  Gen.  Pray,  Sir,  will  you  tell  the  Court  and  the  Jury,  whatdif- 
courfe  you  had  with  Mr.  Neale,  and  what  be  faid  about  a deed,  and  when  ? 

Butler.  I never  faw  the  lcafe  ; but  as  I was  here  at  the  lalt  trial,  when 
there  was  a verdiift  for  this  Eftate  to  be  my  Lady  Ivy's;  and  afterwards, 
the  2zd  of  December  laft,  I had  an  opportunity  of  being  with  Mr.  Neale, 
he  being  with  Mr.  Bryan,  my  Lady’s  hulband,  fince  dead,  at  the  King's- 
Had  tavern,  with  whom  I had  fome  bulinefs.  Mr.  Bryan  was  there  firft, 

(I  fuppofe  it  was  by  appointment  they  met)  and  in  half  an  hour  Mr.  Neale 
camc'up  flairs.  After  they  had  changed  two  or  three  compliments,  they 
came  to  talk  about  meeting  at  Mr.  Attorney-General’s  chambers  in  the 
Temple,  to  treat  about  their  conirovcrfy.  Says  Mr.  Neale,  let  there  be  a 
forfeiture  upon  it  of  50/.  to  be  paid  by  him  that  fails.  No;  fays  Mr. 
Bryan , I will  make  no  forfeiture,  hut  I will  certainly  meet  there.  Says 
Mr.  Neale  again  ; And  I queftion  not  but  to  give  inch  fatisfaclion,  as 
whereby  to  convince  you  and  my  Lady,  that  this  is  not  her  Eftate.  I 
fhould  be  glad  to  heir  that,  fays  Mr.  Bryan:  why  I hope  you  do  not 
think  the  deeds  arc  forged?  No,  fays  Mr.  Neale,  I do  not  think  they  are 
forged.  Mr.  Knowles  offered  me  a long  time  ago,  to  fhew  me  that  deed, 
and  I might  have  had  it  in  my  poflWlion  j but  I would  not : for  if  I had,  I 
fhould  have  been  the  aptefl  man  in  the  world  to  burn  it.  This  is  all  I 
can  fay. 

L.  C.  J.  And  what  is  this  to  the  purpofe,  Gentlemen?  Alack-a-day, 
this  is  very  thin ; a flight  difeourfe  in  a tavern  : How  can  any  anfwer  be 
given  to  fuch  an  evidence  ? Tlio’  indeed  it  does  not  need  any.  Pray  let 
notour  time  be  taken  up  with  fuch  trifling  ftorics  of  a cock  and  a bull  ; 
go  on  to  that  which  is  material. 

Air.  Att.  Gen.  Now  we  fhall  produce  a leafe  from  Mareellus  Hall  to  one 
Roper,  of  part  of  thiseleven  acres  and  an  half. 

Clerk  reads. J This  Indenture  made  rhe  13th  day  of  November,  in  the  zd 
and  3d  years  of  the  reigns  of  our  fovereign  Lord  and  Lady  Philip  and 
Mary,  by  the  Grace  of  God  King  and  Queen  of  England , Spain,  France,  both 
the  Sicilies,  Jerufdrm,  and  Ireland ; Defenders  of  the  Faith,  Arch-Dukes 
of  Auflria,  Dukes  of  Burgundy , Millan,  and  Brabant ; Countefs  of  Hapf- 
burgh,  Flanders  and  Tyrole ; between  Mareellus  Hall  of  Ratcliff,  miller,  of 
the  one  party,  and  Richard  Roper,  citizen  and  falter  of  London,  of  the 
other  party,  witneffeth,  That  the  faid  Mareellus  Hall,  for  the  him  of  fix 
pounds  of  good  and  lawful  money  of  England , to  him  by  the  faid  Richard 
Roper  in  hand  paid  ; whereof  the  laid  Alarcellus  /^//clearly  acquirteth  and 
difehargeth  the  faid  Richard  Roper,  his  executors  andafligns,  and  every  of 
1 them,  by  thefe  prefents;  hath  granted,  demifod,  and  to  farm  letten,  and 
by  thefe  prefonts  granteth,  dcimfcth,  and  to  farm  letteth,  to  the  faid  Rich- 
ard Roper,  a parcel  of  marfh-ground,  lying  and  being  in  IVapping  marfti, 
at  the  call  end  of  the  marfh,  beginning  at  the  weft  fide  of  the  well,  which 
licth  by  the  way  that  leadeth  up  to  the  Lynches,  called  Shadwelt,  meafured 
by  a ftrait  line  from  the  Lynches,  by  the  weft  fide  of  the  well,  to  the  Thames 
wall,  and  reacheth  weft  to  the  way  that  leadeth  up  into  2?rj.v//^rhigh-way, 
containing  by  eftimation  of  mcafurc  feven  acres,  little  more  or  lefs,  and 
the  pond  ; all  which  maifh-land  abutteth  north  upon  the  Lynches  of  the 
Dean  and  Chapter  of  the  Cathedral  Church  of  St.  Paul,  and  fouth  upon 
the  Thames  wall ; and  alfo  all  the  Thames  wall  belonging  to  the  feven  acres, 
with  the  foreland  and  foil,  down  to  the  low-water  mark  of  the  River  of 
Tlsames  ; all  which  marfh-lands  arc  lying  in  the  parilh  and  manor  of  Stc- 
bunheash,  alias  Stepney,  in  the  County  of  Middlefex : to  have  and  to  hold 
the  faid  parcel  of  marfh-ground,  wall,  foreland  and  foil,  with  the  appur- 
tenances, to  the  faid  Rtihard  Roper,  his  executors  and  alfigns,  from  the 
foaft  of  the  Aanunciation  of  our  blefled  Lady  St.  Alary  the  Virgin,  next 
coming,  unto  rhe  end  and  term  of  four-and-twenty  years  from  thence  next 
enfuing,  and  fully  to  be  completed  and  ended  ; yielding  and  paying  there- 
fore yearly,  during  the  faid  term,  to  the  faid  Mareellus  Hall,  his  execu- 
tors and  alfigns,  three  pounds  of  good  and  lawful  money  of  England,  at 
four  terms  of  the  year. — 

L.  C.  y.  What  date  is  that  deed  of  ? — Clerk.  The  13th  of  November, 
in  the  2d  and  3d  years  of  King  Philip  and  Queen  Mery. 

Air.  Att.  Gen.  Now  we  fhall  read  Stepkins’ s licenfo  to  Hall,  to  alien  his 

Clerk  reads.]  To  all  manner  of  people  to  whom  this  prefont  writing  fhall 
come;  l Thomas  Stepkins , alias  Stifkrns  of  the  parifti  of  Stebunheath , alias 
Stepney,  in  the  County  of  MiddleJ'ex,  beer-brewer,  fend  greeting  in  our 
Lord  God  everlafting.  Whereas  l the  faid  Thomas  Stepkins  on  the 

16th  of  April,  in  the  forth  year  of  Edward  the  Sixth,  have  betaken 

eleven  acres  and  a half  of  marfh-land  with  all  the  bank 

with  the  foreland  and  foil,  down  to  the  low-water  mark 
of  the  River  of  Thames  that  he  fhould  not  alien  or  affign  the 

| faid  leafe  or  term  of  years,  without  the  fpecial  licence  or  confent 

Now  know  ye.  That  I the  faid  Thomas  Stepkins , for  divers  good 
caufes  give  leave  and  licence  to  the  faiii  Mareellus  Hull, 

to  the  right  worfhipful  Mr.  Dean  of  the  Cathedral 

Church  of  St.  Paul  with  the  wail,  foreland  or  foil  under 

fuch  covenants,  as  is  referved  and  contained 

Mr.  IVcltiams.  1 would  afk  Mr.  Banijhr  fomething  about  this  deed  ; 
look  upon  it.  Sir. 

Mr.  Atl.  Gen.  We  have  not  done  with  him  yet.  Pray  take  that  deed 
out  of  his  hand. 

Mr.  Serj.  Pemberton.  You  will  let  him  give  fome  account  of  it  firft, 
Mr.  Attorney. 

Mr.  Att.  Gen.  You  would  fain  confound  him. 

Mr.  Serj.  Pemberton.  He  is  confounded  enough  alreadv. 

Mm 
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Mr.  Sol.  Gen.  Now,  Mr.  Banijltr,  you  have  confidercdof  it;  pray  once 

more  look  upon  the  deed  again — (which  he  did,) Was  that  deed  one 

that  you  ftgncti  then  or  no  T 

Bani/Ier.  This  is  my  name,  bur  I cannot  find  the  date  of  this  deed  in 
my  paper.  1 cannot  tell  now  whether  it  be  ohc  I found  then  or  no. 

Mr.  Sol.  Gen.  Did  you  let  your  hand  to  any  deeds  that  were  found 
there,  which  you  did  not  fee  down  in  your  paper  r 

Banijltr.  No,  not  that  I know  of,  1 do  not  know  I did. 

L.  C.  J.  Prithee  where  didft  thou  t'c:  thy  hand  to  that  deed  ? 

Ban  tiler.  I fet  my  hand  to  the  deeds  that  were  found  there  at  the  houfe. 

L.  C.  J.  Did  you  fet  your  hand  to  none  clfe  but  what  were  found  there  f 

Banijhr.  1 have  fet  my  hand  to  divers  deeds  befidc,  but  they  arc  none  of 
thofe  deeds  that  are  in  my  paper. 

L.  C.  J.  Where  did  you  let  your  hand  to  any  deeds  befides  l 

Banijhr.  To  divers  deeds  I hive  fet  my  hand  at  home. 

L.  C.  J.  Have  you  to  any  relating  to  the  lands  in  queflion  ? 

Banifier.  I do  noc  know  that  1 have  fet  my  hand  to  any  deeds  relating 
to  the  lands  in  queftion,  but  at  Mr.  Knowles's. 

L.  C.  J.  To  what  purpofc  did  you  fet  your  band  and  name  to  the  deeds 
you  found  at  Knowles'  & l 

Banijter.  ']  o the  fame  intent  to  teftify  that  1 was  at  the  finding  of  them. 

L . C.  J.  To  what  end  did  you  fit  your  hand  to  any  other  deeds  ? 

Banijhr.  To  the  intent  that  1 knew  better  where  the  lands  did  lie  than 
(he  did  ; and  when  my  Lady  found  any  deeds,  1 fet  my  hand  to  them,  and 
then  found  the  places  where  the  lands  lay. 

L.  C.  y.  Thou  haft  had  a fair  time  to  confidcr  of  that  deed  ; canfl  thou 
fee  here  to  what  place  that  deed  relates,  by  this  mark  ? 

Banifier.  I cannot  find  the  date  of  the  deed  in  my  paper. 

L.  il.  ‘J.  But  where  do  you  think  you  did  put  your  name  to  that  deed  ? 

Banifier.  I cannot  tell  whether  1 did  it  at  that  time  or  no;  but  this  is 
my  name. 

L.  C.  y.  I know  thy  name  is  there,  man ; I read  it  two  hours  ago:  but 
did  you  putyour  hand  to  that  as  one  of  the  deeds  that  you  found  in  September, 
1682,  when  you  were  at  Mr.  Knowles's,  or  not  ? Ban: ft.  r.  1 cannot  tell. 

L.  C.  y.  Doft  thou  believe  thou  didft:  not  ? Banijter.  I cannot  tell. 

L.  C.  ‘J.  Cauft  thou  tell  the  rcafon  why  thou  didft  fet  thy  hand  to  it  ? 

Banijhr.  Certainly  bccaufe  I was  at  the  finding  of  it ; I know  no  other- 
wife. 

Mr.  S.  Par.  her  ton.  Now  pray  look  upon  this  deed  (Jhewing  him  another ) 
and  fee  whether  that  be  your  name  or  not  ? 

Banijhr.  Yes,  my  Lord,  1 will. 

Mr.  8.  Pemberton.  Is  that  your  name  ? 

, Banifier.  Yes,  it  is;  this  is  one  of  the  deeds  that  was  found  at  Mr. 
Knowles’s. 

Mr.  S.  Pemberton.  You  faid  fo  as  to  the  other  two. 

Mr.  Att.  Gen.  But  he  was  not  fo  pofitive  in  it. 

Banifier.  This  is  rat-catcn,  and  fol  know  it  again  j and  there  is  a rat- 
eaten  deed  fet  down  in  my  paper. 

L.  G.  J.  Let  him  be  as  pofitive  as  he  will,  he  has  been  forfwom  five 
times. 

Mr.  Sol.  Gen.  He  was  confounded  with  a miftake  of  the  deeds,  he  hav- 
ing fet  his  hand  to  fo  many. 

L.  C.  y.  They  arc  perjured  both  of  them  plainly  ; that  is  the  truth  of 
the  matter. 

Mr.  Att.  Gen.  I hope  the  folly  of  our  witnefies  in  fuch  circumftanccs, 
(hall  not  rob  us  of  our  own  land,  and  that  it  appears  to  he  plainly. 

L.  C.  J.  God  forbid  but  you  fliould  have  your  own  land  ; but  by  the 
Grace  of  God,  if  1 can  help  it,  you  fliall  never  have  a foot  of  land  by 
lorfwearing  and  perjury. 

Mr.  WiJiams.  When  did  you  find  that  deed  ? 

Banijhr.  The  1 6th  of  September. 

Mr.  Williams.  Where  ?— Banijltr.  In  the  garret  at  Mr.  Knowles’s. 

Mr.  Williams.  Are  you  lure  of  it  ? 

Banifier.  Yes,  I am  fure  of  that  deed,  bccaufe  it  is  rat-catcn. 

Mr.  Williams.  Knowles , pray,  do  you  look  upon  it,  what  fay  you  to 
that  deed  ? 

Knowles.  This  is  my  hand,  and  this  is  one  of  the  deeds  that  was  found 
there  at  that  time. 

Mr.  Williams.  Pray  read  the  date  of  that  deed  there. 

Clerk  reads.  1 This  indenture,  made  the  13th  day  of  November,  in  the 
2d  and  3d  years  of  Philip  and  Mary — 

Mr.  S . Pemberton.  That  is  a deed  from  Martellus  Hall  to  Roper ; how 
fhould  that  come  to  be  at  Knowles's  ? 

L.  C.  y.  They  have  fworn  it. 

Mr.  Att.  Gen.  They  go  about  to  blemifh  our  deeds  by  the  folly  of  our 
witnefies,  which  we  cannot  help.  We  however  leave  tjie  deeds  to  the 
Jury,  and  let  them  fee  if  thofe  fealsand  other  things  look  like  counterfeit. 

L-  C.y.  Well,  go  on,  the  Jury  will  have  the  deeds  with  them. 

Mr.  Att.  Gen.  My  Lord,  we  uid  before  produce  a conveyance  from 
Richard  Hill  to  Stepa  n:.  It  refted  not  there,  that  conveyance  had  no  le- 
gal execution  ; thereupon  there  was  a fine  and  recovery  by  the  heir  of 
Hill ; and  what  was  the  occafion  of  that,  will  appear  bv  the  deed. 

Clerk  reads.']  This  Indenture  made  the  12th  day  of  November,  in  the  5th 
and  6th  years  of  the  Reigns  of  our  fovereign  Lord  and  Lady,  Philip  and 
Mary,  by  the  Grace  of  God  King  and  Queen  of  England,  Spain,  France, 
both  the  Sicilies,  yerufalem,  and  Ireland,  Defenders  of  the  Faith  ; Arch- 
Dukes  of  Aujlria , Dukes  of  Burgundy,  Alii  tan  and  Brabant ; Counts  of 
Hafpurg,  Flanders  and  Tyrol:  between  jafper  Hill,  fon  and  heir  of  Richard 
Hill,  late  Citizen  and  Mercer  of  London,  of  the  one  party  ; and  Made- 
line Step  kins,  late  wife  and  executrix  of  the  laft  will  and  teftament  of  Tho- 
mas Stepkins,  and  yohn  Stepkins , fon  and  heir  apparent  of 

the  faid  Thomas,  of  the  other  party,  witneileth,  Thatwhcreas  the  faid  Richard 
Hill,  father  of  the  faid  y after  amounting  in  the  whole 

to  the  fum  of  200 cl.  by  the  laid  Madeline 

And  wherevariancc  concerning  all  that 

parcel  of  marfh-land  unto  Sc.  Katherine's,  which 

the  faid  Ritburd  HiU  bought  of  Cornelius  Vandedelf  fur 

the  a fluring  all  that  Watping-marjh,  the  faid  Richard  Hill  ftands  bound  in 
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an  obligation  of  which  condition,  that  lie  fhould  maki  by  a Certain  Jay,  a 
good,  (ure,  lufficient,  indcfeafible  of  and  in  all  ijlofc  pared* 

of  marfh-land,  lying  in  Wappiog-mzrih  ; that  is  to  fay,  all  that 

with  fix  acres  of  inarfh,  now  in  the  tenure  or  occupation  dfonfc 
Knevett , or  his  afligns,  and  all  thofe  lying  ih  the  Eaft 

and  in  the  tenure  of  one  Miller  ; that  is  fay,'  all  the  bank, 
containing  by  eftimation  three  acres  and  an  half;  and  allthofe  next  adjoin- 
ing, by  mcafure  fix  acres  or  more  and  two  acres  by  eftunation  of 

mcafure  lying  in  the  bottom  of  the  Lynches,  and  reached!  from  the  Lyu.hls 
to  the  Ifland  by  the  pond ; and  alfo  that  parcel  divided  into  twain 
fix  acres;  and  alfo  that 

holds  in  his  own  hands;  that  is  to  fay,  all  that  parcel  With 

the  ifland  and  pond,  containing  by  eftimation  of  mcafure,  five  acres 

and  of,  and  in  all  thofe  parcels  lying  on  the  weft  fide  of  the  pond, 
containing  in  the  whole  fixicen  acres  by  mcafure  ; all  which 

faid  fixteen  acres  to  Gravel-Jane,  the  faid  Robert  HU  had  in 

his  own  occupation  reaching  to  Gravel- 

lane,  fometime  plowed  and  fown  by  one  Richard  Clayton,  and  now  in  the 
occupation  of  one  Co  per,  butchcr,”and  lying  on  the  call  fide  of  (Iravet- 
Ltie  towards  London  fields,  which  was  conveyed  to  him  from  one  Richard 
Tyrrell ; and  alfo  all  that  marfli  in  the  tenure  of  one  Clayton,  butcher, 

one  William  CounJ , butcher,  feventcen  acres  and  of  Ed- 

ward Ajh,  four  acres;  and  alfo  all  the  lands,  tenements,  rents,  houfes, 
ponds,  fifhings,  mills,  to  the  low-water-mark of  the  River 

Thames,  and  all  trees  For  the  ap- 

pealing all  variances  and  fuits,  the  faid  parties  to  this  Indenture  have  fully 
condescended  and  agreed  in  form  following  ; that  is  to  fay,  The  faid  J after 
Hill,  for  the  fumof  1 200/.  of  lawful  money  of  England , in  which  he  acknow- 
ledged: himfelf  to  be  truly  indebted  to  the  faid  Maehelint  and  John Stcpkii::, 
doth  give,  grant,  bargain,  fell  to  the  laid  Alachdint  and  Jchn 

Stepkins  all  the  faid  marfh-ground  lying  in  Wapping-marth, 

with  all  manner  of  lands,  tenements  forelands,  ways,  trees 

to  the  low-water-mark  with  the  appurtenances 

lying  and  being  in  without  or  clfewhcrc  within  the  p.irifhes 

their  heirs  and  afligns  for  ever,  all  the  right,  title 
together  with  all  evidences  and  writings  difeharged 

of  all  former  charges,  incumbrances  by  the  faid  J after  Hill.— 

Mr.  Att.  Gen.  Next  we  fliall  fliew  that  Marc/llus  Hall,  that  had  til’s 
long  leafe,  and  had  demifed  the  feven  acres  down  from  Sbadwdl  to  Roper  , 
doth  on  the  14th  of  November , in  the  5th  and  6th  years  of  Philip  and 
Mary,  furrender  the  remaining  four  acres  to  Thomas  Stepkins ; and  then  wc 
fliaii  fliew  it  was  demifed  to  Fox,  who  was  the  firft  builder  and  made 
Fox's-lane. 

Mr.  Sol.  Gen.  Your  Lordfliip  doth  obferve,  that  the  licence  was  to  af- 
fign  the  whole  eleven  acres  and  an  half ; but  he  did  affign  but  feven. 

Clerk  reads.]  This  is  dated  on  the  14th  of  November , in  the  5th  and 
6th  years  of  King  Philip  and  Queen  Alary. 

To  all  whom  this  prefent  writing  fliall  come ; I Mareellus  Hall  of  Rat- 
cliff, miller,  fend  greeting  in  our  Lord  God  everlafting.  W hereas Thomas 
Stepkins  hath  by  his  Indenture,  dated  the  20th  day  of  Apdl , in  the 

Gth  year  of  King  EdwardVl.  lett  to  me  the  find  Mareellus  Hall 
on  the  weft  fide  with  the  Thames  wall  thereto  belonging,  with 

the  foreland  and  foil  for  one  hundred  and  twenty ‘and  eight 

years  : know  ye  that  I the  faid  Mareellus  Hall,  for  the  fum  of  30/.  of  good 
and  lawful  money  of  England  in  hand  paid  nave 

by  thefe  prefents  remifed,  rcleafed,  and  ahfolutely  confirmed,  to  the  faid 
John  Stepkins,  his  heirs,  executors  and  afligns,  all  fuchcftace,  right,  title, 
intereft,  term  of  years,  eftate,  property,  claim  and  demand,  which  I,  or 
any  perfon  to  my  ufe,  have,  or  ought  to  have,  or  at  any  tunc  (hall 

to  have  in,  or  to  four  acres  of  marfli-ground,  abutting  eaft  on  the 
green  bank,  or  way  through,  fix  acres  leading  up  to  Ratcliff  wav,  which 
way  adjoineth  to  the  weft  fide  of  the  lands  in  the  occupying  of  Refer-, 
which  faid  lands  was  made  over  with  the  leave  and  licence  of  the  faid  ike- 
mas  Stepkins,  to  the  right  worlhipful  for  the 

term  of  ninety-three  years  ; and  weft  on  the  field,  in  the  occupying  of  John 
north  on  the  Lynches , and  Couth  of,  til,  or  to 

the  Thames  wall  abutting  eaft  on  the  fouth-weft  way,  as  afore- 

faid  down  to  the  low-water-mark  of  the  River  of  Thames 

So  that  neither  I,  my  executors  or 

afligns,  any  right,  claim,  demand 

or  any  part  thereof  but  from  all 

fliall  be  utterly  excluded  and  debarred  forever— 

Mr.  Att.  Gen.  Here  is  a fine  levied,  j firin'  Trin ’ 3 Eiiz.  they  had  belt 
a(k  where  that  was  found  too  ! Is  not  that  forged  ? 

[The  Fine  was  read.] 

Mr.  Sol.  Gen.  Here  is  a recovery  alfo,  and  a deed  to  lead  theUfes  : in 
which  recovery  the  tenants  vouch  Jafper  HiU,  who  vouchcth  over  the 
common  vouchee.  | The  Recovery  was  read.] 

L.  C.y.  Read  yeurdecd  to  lead  the  ufes. 

Clerk  reads.]  This  Indenture  made  the  12th  day  of  May,  in  the  fourth 
year  of  the  reign  of  our  fovereign  Lady  Elizabeth,  by  the  Grace  of  God, 
Queen  of  England , France,  and  Ireland  ; Defender  of  the  Faith,  Idc.  be- 
tween Alacbeline  Stepkins  of  the  one  party,  and  Edward 

Buggin  Where  it  was  concluded,  fully  condcfcentled  and 

agreed  between  the  parties  to  this  Indenture,  that  they  the  faid  hdward 
Buggirt  (hould  in  the  term  of  the  Holy  Trinity 

recover  to  them  by  writ  of  Entry  fur  Dijfiiftet  in 

Jr  Pofi,  to  be  had  againft  the  faid  MccbeUrte  and  John,  before  the  Queen's 
Majcfty's  Juftices  of  the  Common-Pleas  at  Wjlminfier,  for  that  time,  be- 
ing according  to  the  ufe  of  former  recoveries  one  hundred  acres 

of  frefli  marlh,  within  the  pariflics,  towns,  fields 

And  it  was  fully  agreed  between  the  faid  parties,  that  the  faid  recovery 
fliould  be  to  the  ufes — 

Mr.  Williams.  Mr.  Banijltr , pray.  Sir,  look  upon  this  deed,  and  Ice  whe- 
ther your  name  be  to  that  deed  or  no  ? ( Shaving  him  the  Surrender  of  Hall.) 

Banifier.  This  is  my  name. 

Mr.  Williams.  Was  Mr.  Knowles's  hand  to  that  deed  I 

Banifier.  I cannot  tell. 
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Mr.  S.  Pemberton.  Did  not  he  and  you  put  your  hinds  together  to  it  ? 

Banijltr.  1 did  not  make  it,  1 did  not  forge  it. 

Mr.  3.  Pemberton.  No,  I do  not  think  you  did,  you  have  not  brains  to 
do  it. 

Mr.  Tf'Uliams,  Where  did  you  find  that  deed  ? 

Mr.  S.  Pemberton.  How  came  you  to  put  your  hand  to  it? 

L C.  J.  Is  it  one  of  the  deeds  of  purchafc  ? 

Mr.  S.  Pemberton.  Yes,  it  is  ; and  therefore  wc  would  know,  fince  Mr. 
Knowles’s  name  is  to  it,  how  it  came  there. 

L.  C.y.  Is  it  the  furrender  made  by  Marcellas  Hall  to  John  Stepiins  ? 

Mr.  Til Hiutnt.  Yes,  my  Lord,  it  is. 

L.  C.J.  Let  me  fee  it — His  name,  I believe,  has  been  there. 

Mr.  Williams.  Do  you  know  any  thing  of  the  rafing  of  it  out  ? 

Bawjht.  No,  not  I. 

Mr.  Hllliam:.-  You,  Knnults,  were  you  at  the  finding  of  that  deed  f 

Km  whs.  I fet  mv  hand  to  none  but  what  I found. 

L.  C.  J.  But  what  do  you  fay  to  that  deed  ? 

Knowles.  1 do  not  remember  this  deed  at  all ; ] cannot  fay  any  thingto  it. 

L.  C.  J.  Was  your  name  to  it  ? 

Kneules.  Here  is  my  name,  but  I do  not  know  who  put  it  there. 

L.C.J.  Is  that  your  writing,  Banijltr? 

Binr  jhr.  That  on  the  backfiue  is. 

Mr.  IVillianis,  Look  into  your  note,  that  you  may  not  out-run  yourfelf. 
Why  did  you  fet  your  hand  to  it? 

Banijltr.  I fuppofe  it  was  one  of  the  deeds  found  there. 

Mr.  f PH  Hams.  How  IhpulJ  it  come  there  r It  belonged  to  the  purchafer. 

Mr.  Att.  Gtn.  Now  wc  Ihall  go  to  matter  of  record  again.  Richard  Hilt, 
it  feeuis,  before  the  leafc  made  to  MarctUus  Halt,  entered  into  a Recogni- 
zance in  4 Eliz.  this  is  extended,  and  that  will  flmv  it  to  be  Richard  Hill’s 
cflate. 

M r.  Paivis.  Can  you  object  any  forgery  of  Records,  pray  ? 

Air.  Sol  Gen.  Pray  Sir,  look  upon  that  ( to  the  Jf  'itntJ's ) ; where  did  you 
examine  that  ? 

Il'itnefs . I examined  this  at  the  Ralls. 

Mr.  Trillions.  Is  it  a true  copy,  upon  your  oath  l—Witntfs.  It  is. 

L.  C.  J.  Read  it. 

Chrk.  This  is  tefted  at  IVtJlminjltr , 17  Jan.  4 Eliz.  And  here  is  an  in- 
quifition  taken  the  6th  of  April,  in  the  fame  year. 

Air.  Att.  Gtn.  We  will  read  that  part  of  the  Inquifition  that  concerns 
our  queftion  ; for  the  call  bound  is  only  in  queftion  now.  ( It  was  read.) 

Air.  Att.  Gin.  Was  this  produced  at  the  former  trial,  the  firft  trial  ? 

Sutton.  No,  I think  not  in  Michulmas  Term. 

Mr.  Sol.  Gtn.  Then  we  Ihall  fhew  an  Inquifition  upon  a commiffion  of 
fewers. 

Mr.  Att.  Gen.  The  land  in  queftion  is  every  foot  of  it  in  the  marlh ; and 
that  they  mull  acknowledge  they  have  no  title  to. 

Mr.  IVilliams.  This  is  an  inquifition  which  they  produce,  taken  before 
a commiffion  of  fewers.  I defirc  to  know  how  that  comes  to  lie  in  a private 
hand,  for  it  is  the  original  Inquifition,  and  ought  to  remain  with  the  officer. 

Mr.  Att.  Gen.  Tlic  whole  intereil  of  the  marfh  was  ours,  therefore  it 
might  well  be  left  with  us. 

Mr.  S.  Ptmhtrtm.  Under  favour,  good  Mr.  Attorney,  fuch  things  fliould 
be  kept  by  the  Clerk  to  theCommiffioners. 

Mr.  Att.  Gtn.  How  many  trials  has  this  been  produced  at  ? 

Mr.  S .Pemberton.  Wilh  fubmiffion,  my  Lord,  this  that  they  produce 
being  an  Original,  m3y  very  well  come  under  great  fufpicion,  in  regard  it 
ought  to  be  brought  in  by  the  officer,  in  whofc  cufiody  it  ought  to  remain. 

Mr.  Williams.  It  is  nor  a thing  of  bare  interefl  between  party  and  party, 
but  a thing  that  concerns  the  publick,  and  therefore  fhould  be  brought  in 
the  officer's  cufiody. 

L.  C.  J.  Read  it  debent  ejji  ; let  us  fee  what  it  is. 

Mr.  Att.  Gen.  My  Lord,  I would  alk  Mr.  Sutton,  was  not  this  produced 
and  read  before  the  trial  in  Michaelmas-Term  laft  ? 

Sutton.  It  was  produced  in  Court  twelve  years  ago. 

Mr.  Sol.  Gen.  Was.it  allowed  as  evidence  ? — Sutton.  Yes,  conftantly. 

Air.  Alt.  Gen.  Pray  read  it. 

Mr.  IVilliams.  Pray  who  has  had  it  in  keeping  all  this  while  ? 

Sutton.  My  Lady  Ivy  brought  it  to  me  among  her  writings  at  firft. 

Glu  t reads  ] The  verdict  and  prefentment  of  ns  the  Jurors,  as  well  of 
all  defects,  annoyances,  within  the  limits  or  bounds  of  Wap- 

ping,  and  Wappi/ig-mzrQl,  from  GraJh-m\W  to  the  mill  at  Ratcliff. \ that  is 
to  fay,  the  2Cth  of  Du  ember.  Anno  Dorn.  1572.,  and  in  the  1 4th  year  of  the 
Queen's  Majefty’s  Reign  that  now  is. 

The  names  of  the  Freeholders  within  IVapping-marfh,  and  the  number 
of  acres  contained  within  the  fame  marlh,  with  all  the  names  of  the  occu- 
piers thereof. 

Firjl,  John  Stepiins,  Gent.  Free-holder,  fora  parcel  containing  twenty- 
two  acres,  in  the  tenure  of  Richard  Ew  Benedihl  Gent. 

Mr.  Att.  Gen.  You  may  Ikip  over  a great  deal,  and  read  only  that  which 
conduces  to  the  queftion. 

Clerk.  No  one  can  read  it  very  well,  I think.  (Reads)  On  the  weft  fide 
of  Gravel- lane,  containing  68  acres — Is  that  it  ? 

Mr.  Att.  Gen.  No,  go  to  the  eaft  fide. 

Clerk  reads."]  — Freeholders ; one  parcel  containing  ten  acres,  in  the 
tenure  of  John  Hodges  and  John  Gee,  John  Stepkins , Gent,  two  parcels, 
containing  twenty  acres,  in  the  tenure  of  John  Cooper,  and  John  Harding, 

?obn  Stepkins,  Gent.  One  parcel,  containing  four  acres,  in  the  tenure  of 
ohn  Stepkins.  One  parcel,  containing  twelve  acres,  in  the  tenure  of  John 
Roger  James,  Freeholder.  T wo  parcels,  containing  fix  acres, 
Robert  Hemmings  and  John  Stepkins.  One  parcel,  containing  one  acre  and 
an  half,  Ri.bard  Roper.  One  parcel,  containing  fix  acres,  in  the  tenure 
of  Richard  Roper. 

All  which  parcels  be  on  the  eaft  part  of  Grave’ -lane,  containing  fixty 
acres — Then  here  is  fomewhat  interlined  and  ftruck  out  again. 

Mr.  IVilliams.  This  doth  not  concern  the  Church. 

Air.  Att.  Gen.  No  more  it  doth  not,  as  vou  fay,  indeed  ; for  they  cannot 
claim  any  of  the  marlh.  Now  we  fhall  fhew  a warrant  three  years  after, 
from  the  Commiffioners  to  furvey. 

Clerk  reads.)  —This  is  dated  the  18th  of  Ju’y , in  the  17th  year  of  the 
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rood  profperous  Reign  of  our  fovereign  Lady  Elizabeth,  by  the  Grace  of 
God,  c Sc.  And  it  is  directed 

To  our  well-beloved  John  Stepkins  and  John  Olborn,  Surveyors.  Where- 
as, the  Queen’s  Majefty  by  a commiffion  of  fewers,  bearing  date  the  23d 
day  of  April,  in  the  year  of  her  Reign  ; hath  authorized  us  to  fur- 
vey and  view  from  But  sdphs- Wharf  by  St.  katberint's, 

near  the  Tower  of  London  unto  Rntcliff-m'iW 

not  only  to  confidcr  of  the  decays  and  ruins  of  the  fame,  but  alfo  to  take 
order  for  the  fpeedy  repairing  as  to  our  diferctions 

fliall  feciji  good  We,  therefore*  fufficicntly  informed  of 

your  wifdom  and  difcrction,  appoint  you  fiirvcyors  willing  and 

commanding  you,  by  virtue  of  the  laid  commiffion  to  fee  whe- 
ther the  work  be  accompliflied  according  to  fuch  ordinances 

and  decrees  as  we  have  appointed,  and  from  lime  to  time  fliall  make  and 
appoint;  and  to  fee  who  we  have 

made  expenditor  for  fuch  Aims  of  money  for  the  payment  of  workmen 

may  by  your  warrant  be  diiburfed  and  payed  accordingly  ; 
and  further,  we  give  you  power  and  authority  to  give 
to  provide  for  a competent  and  falary,  at  reafonuble  prices,  all 

workmen  boats,  lighters,  carts,  carriages,  trees,  pales 

as  to  your  good  deferetion  (hall  feem  meet;  and  for 
your  fo  doing,  this  fliall  be  your  fufficient  warrant. 

Air.  Att.  Gen.  Wc  Ihall  now  go  a ftep  farther,  as  I opened  in  the  be- 
ginning, and  iheiv  that  this  was  mortgaged  by  Stepkins  to  the  Queens  and 
a fine  was  levied  upon  that  mortgage. 

Clerk  reads.]  This  Indenture  made  the  4th  day  of  June,  in  the  15th  year 
of  the  Reign  of  our  fovereign  Lady  Elizabeth,  fee.  between  the  right  ho- 
nourablc  Sir  Bllliam Cecil,  Knight,  Lord  Burleigh,  and  Lord  High  Trca- 
furer  of  England ; the  right  honourable  and  one  of  her 

Highnefs’s  moll  honourable  Privy-Council ; Sir  Gilbert  Gerard,  Knight, 
her  Majcfly’s  Attorney-General,  for  and  on  behalf  of  the  Queen’s  Ma- 
jefty, and  to  her  ufe,  of  the  one  party,  and  John  Stepkins 
Whereas  William  Put  one  of  the  tellers  at  and  upon 

the  determination  of  his  account,  made  and  ended  at  the  25th  day  of  De- 
cember is  indebted  in  the  fum  of  7928/.  7 s.  1 1 d.  eb. 

And  whereas  our  faid  fovereign  Lady  the  Queen 
the  1 6th  day  of  June , in  the  9th  year  of  her  Reign, 
hath  commanded  the  faid  Sir  Wilham  Cecil  Sir  Gilbert  Gerard, 

and  Sir  'Thomas  Bromley  to  take  order  from  time  to  time 

with  fo  many  of  the  debts  owing,  or  that  after 
fliould  be  owing  and  for  the  fure  payment  and  cementation 

of  the  fsid  fum  of  7928/.  7 s.  11  d.  ob.  covenanteth 

with  them  the  faid  that  he  the  laid  John  Stepiins,  his 

heirs,  executors  fliall  and  will  not  only  fatisfy  and  pay 

the  faiil  fum  into  the  Receipt  aforefaid  but  alfo  for  the  better  fcttle- 

ment  fliall  and  will  make,  and  caul'e  to  be  made 

by  one  fine  in  good  form  of  law 
of,  and  in  one  clofe  within  tlieparifli 

manor  of  Ytwel ; and  one  great  garden  And  of,  and  in  one 

tenement,  with  the  appurtenances  in  now  in  the  occupation 

of  John  Stout ; and  19  acres  of  meadow  in  Wapping-nvsrfh,  parcel  of  the 
faid  manor  Richard  Roper. 

Mr.  Att.  Gen.  Where  is  the  copy  of  the  fine  ? — Sutton.  Here. 

Clerk  reads.]  This  is  the  final  Concord,  tse.  Menf.  Mich.  14  Eliz. 

Mr.  Sol.  Gen.  This  was  afterwards  re-granted  from  the  Crown ; and 
there  is  the  Re-grant. 

(Which  being  under  the  Great  Seal,  and  tejledb  Julii,  Anno  7 Jacobi 
Regis,  iv as  read.) 

Mr.  Att.  Gen.  Part  of  this  marfh  washy  our  anceftor  conveyed  to  one  EaJ). 

L.  C.  J.  Ay,  I have  the  note  of  fuch  a conveyance  in  my  notes  of  the 
laft  trial. 

Mr.  Ait.  Gen.  Mr.  Sutton,  is  that  a true  copy  ? — Sutton.  Yes,  it  is. 

Mr.  IVilliams.  A copy  of  what  l Where  did  you  examine  it.  Sir  ? 

Sutton.  At  the  Rolls  Chapel. 

Air.  Att.  Gen.  It  is  a deed  enrolled,  and  I hope  you  do  not  think  the 
Record  is  Forged,  Mr.  Williams. 

Mr.  I Williams.  I know  not  what  you  forge  or  do  not  forge;  pray  read 
it,  let  us  fee  what  it  is. 

(The  Copy  of  a deed  enrolled , dated  27  July,  3 Eliz.  was  read.) 

L.  C.  J.  Then  the  next  thing  that  you  produced,  was  a Bond,  dated  the 
25th  of  January,  4 Eliz.  wherein  Stepkins  W2S  bound  to  Spino/a,  who  was 
Adminiftrator  of  Vivold  and  Salvago,  upon  the  recognizance  of  Hill  to  them. 

Mr.  Att.  Gen.  Wc  did  fo,  my  Lord  ; but  that  wc  cannot  now  readily 
find,  I think  : Here  however  is  Spinola' s difeharge. 

Clerk.  This  is  figned  by  me  Benedict  Spsnola,  and  dated  the  25th  of 
Fib.  1561. 

Mr.  Att.  Gen.  Here  is  the  Bond,  read  the  Condition  of  it,  though  it  is 
not  material. 

L.  C.  J.  That  is  true ; blit  it  was  read  the  laft  time,  I find  by  my  notes. 

Clerk.  This  is  a bond  of  30c/.  The  Condition  of  this  Obligation  is 
fuch.  That  whereas  one  Recognizance,  made  and  entered  into  by  Richard 
Hill  3 Dec.  in  the  378  year  of  the  late  King  Henry  VIII. 

taken  and  acknowledged — 

Air.  Att.  Gen.  There  is  enough,  for  it  makes  not  at  all  to  the  purpofe, 
but  to  confirm  the  belief  of  our  purchafe.  Here  is  alfo  Jafper  Hill's  re- 
ceipt of  the  purchafe- money. 

Clerk  reads.]  This  is  dated  the  28  of  January,  in  the  1 3th  yearof  Queen 
Elizabeth.  Be  it  known  unto  all  men  by  thefe  prefents,  that  I Jfper  Hill, 
of  Worm/ey  have  had  before  the  cnlealing  hereof,  of  Aiaehaine  and 

John  Stepkins  for  the  difeharge  of  a certain  Statute 

the  full  fum  of  1338/.  of  lawful  money  of  England,  in  full  fatisfadfion  and 
payment  of  all  fuch  purchafe-moneys. 

Air.  Att.  Gen  Then  the  16th  of  Augujl,  13  Jacobi,  Fo*  conveyed  to 
John  Stepkins ; but  that  is  left  at  home. 

L.  C.  J.  Well,  then  there  is  an  end  of  that ; what  do  you  do  next  ? 

Mr.  Ait.  Gen.  We  have  done  with  our  evidence  by  Deeds  and  by  Re- 
cords, and  now  wc  fliall  come  to  our  evidence  by  witnelTes,  Viva  Vote. 
And  firft  we  ftiali  begin  with  Mr.  Known ; who  will  prove  the  value  of 
the  land  by  the  rents,  and  particularly  what  the  rents  are  of  Derrick  Hills. 

L,  C.  J.  Prove  what  you  will. 

Mr. 
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Mr.  Ait.  Gin.  Mr.  Kimvles,  have  you  received  the  Dean’s  rents  ? 
Knowles.  For  the  ufe  of  Mr-  Neele  I have. 

Mr.  Ait.  Gen.  Want  are  the  tents  of  the  eaft  fide  of  Cttk-hiU ? 

Know  In.  About  too/,  a year. 

Mr.  Sol.  Gen.  What  arc  they  ? — Knowles.  Houles. 

Mr.  A/t.  Gen.  All  houfes  r — Knowles.  Some  houfes,  forac ground- rents. 
Me.  Ait.  Gen.  What  is  the  rack-rent  ? — Knowles.  About  tool,  a year. 
l\lr.  Williams.  Which  houfes  do  you  (peak  of,  Mr.  Knaiules  ? 

Knowles.  On  the  eaft  lidc  of  Cuk-hAl. 

Mr.  An.  Gen.  Do  you  know  the  Lynches  ? — Knowles.  Yes,  I do.  ' 

Mr.  Alt.  Gen.  Who  receives  the  rents  of  that  mound  ? 

Khcwits.  Mr.  Nea/e  did. 

Air.  Alt.  Gen.  Have  you  received  the  relit?  of  the  twenty  acres  ? 
Knaves.  Yes,  for  Mr.  Neale  i have. 

Air.  Alt.  Gen.  Thefe  three  together,  what  are  they  all  ? 

Kimvles.  About  2030 L a year. 

Mr.  Alt.  Gen.  All  this  the  Church  of  Pauls  has,  befides  the  lands  in 
queftion. 

Mr.  IVlilams.  You  lay  that  part  is  worth  100/.  a year? — Knowles.  Yes. 
Air.  S.  Stringer.  How  much  land  might  it  contain  ? 

Knowles.  It  is  a mattet  ot  the  length  of  the  hall. 

L.  C.  "7.  And  how  broad  is  it  r— -Knowles.  Not  very  broad. 

Mr.  Att.  Gen.  Now  then  to  come  to  the  lands  in  queftion ; Do  you 
know  Alariner’s-flrett  ? — Knowles.  Yes. 

AT.  Att.  Gen.  Who  is  in  pofieffion  of  that,  and  receives  the  rents  of  it  ? 
Knowles.  Mr.  Nettle. 

Air.  Ati.  Gm.  What  fay  you  to  Griffis' s- Alley  ? 

Knowles.  Some  of  it  is  in  mortgage  ; Mr.  llaiiii.gtc.tt  had  it,  but  for  Mr. 
Nealef  Ufa. 

Mr.  Alt.  Gen.  What  fay  you  to  the  watcy-houfe  ? 

Know  let.  That  Mr.  Neale  himfelf  has. 

Ah . Att.  Gen.  Thole  arc  the  things  in  qurftiou  ; do  you  know  that 

which  is  called  N’t ; — Knowles.  That  is  Mr.  Neale's  too. 

Mr.  Sol.  Gen.  Our  lealc  of  128  years  expired  but  in  the  year  1680  ; 
and  wc  could  not  come  at  it  till  then,  and  we  had  it  not  till  168.2  ; and 
that  aiilwcreth  their  pofle/Ebn. 

Mr.  Ait.  Gen.  Now  we  fliali  call  our  witnefles  to  prove  it  m.irfh- 
ground.  Swear  Thomas  Hughes.  (JVhicb  toss  done.) — Do  you  know  IVap- 
/'huf-marih  ? — Hug  set.  Yes. 

Mr.  Sol.  Gm.  Do  you  know  the  houfes  in  queftion  ? 

Hughes.  Which  houfes  ? 

Mr.  Sol.  Gm.  The  houfes  now  in  fuit  for  ? — Hughes.  Yes,  I do. 

Air.  Alt.  Gen.  How  long  have  you  known;tliein  : 

Hughey.  There  was  no  houfes  when  I knew  it  fir  ft. 

Air.  All.  Gm.  Do  you  know  Cock-hill s’ — Hughes.  Yes. 

Mr.  Att.  Gen.  Do  you  know  Fsxe'i-’.are? 

Hughes.  Yes  ; 1 did  know  it  before  it  was  built. 

Ah.  Att.  Gat.  Did  you  know  the  battles  that  lay  on  the  call  fide  of 
Foss' t- Lane? — Hughes.  What  houfes  there? 

Mr.  Att.  Gen.  Did  y6u  know  any  houlcs  there  formerly  ? 

JAugle,.  I know  not  what  you  mean. 

Ah . Att.  Gen.  I afk  you  again,  do  you  know  Foxe’s-Lane  ? 
ringlet.  Yes  ; it  was  a bank  before  it  was  built. 

Mr.  I’ovjis.  Do  you  know  the  Lynches? 

Mr.  Att.  Gcit.  Nay,  let  us  aftc  but  one  at  once,  pray.  I will  a<k  you  a 
plain  queftion  ; Did  you  know  the  marfli  before  it  was  built  upon  ? 
Hughes.  Yes,  Sir,  that  I did. 

Air.  Att.  Gm.  How  far  did  the  marfh-ground  go  ? 

Hughs.  To  Cock-Hill  Ii  aft  ward,  as  far  as  the  broad  bridge  ; Weft- 
ward,  as  far  as  Foxt's-Lanc. 

Mr.  Att.  Gen.  Was  all  that  marlh-grpund  ? 

Hughes.  The  River  of  Thames  did  flow  round  about  it,  and  there  were 
bogs,  trees  and  bulhes,  and  fitch  things. 

Mr.  S.  Lutwich.  Did  you  know  the  place  where  Ratcliff  mill  flood  ? 
Hughes.  According  to  report  I did. 

Mr.  S.  Lutwich.  Ay,  where  was  that  ? — Hughes.  Juft  at  Bell-wharf 
Mr.  S.  Ltsiwiih.  Open  which  fide  of  Cock-hill ? 

Hughes.  In  Shadtvell  Hamlet. 

Air.  Att.  Gen.  That  is  right. 

Mr.  Patois.  Was  that  like  the  other  end  of  the  marfli  ? 

Huges,  The  River  came  in  there  wholly. 

Mr.  S.  Lutwich.  At  high  flood  does  the  water  come  in  there  at  this  time  ? 
Hughes.  It  did  at  every  tide  high  and  low  formerly,  now  it  is  darn’d  up. 
L.C.J.  Did  the  tide  come  up  to  that  you  call  Fox/'s- lane? — Hughes.  Yes. 
L.C.J.  Then  that  makes  an  end  of  the  queftion : It  cannot  be  as  you  fay. 
Air.  Att.  Gen.  How  fo,  my  Lord  ? 

L.  C.  ‘Jf.  How  could  ic  be  an  ovcrfhot-mill  ? How  could  the  mill  be 
turned  but  with  tbe  tide  ? 

Air.  An.  Gen.  Their  evidence  makes  it  appear  fuch  by  the  leaden 
trough, .which  is  an  inftrumcnt  belonging  only  to  an  overlhot-mill  ? 

L.  C.  J.  Tell  not  me  of  the  leaden  trough,  Mr.  Attorney  ; look  you 
upon  the  furvey  you  produced,  and  rake  notice  of  the  lalt  paragraph,  and 
there  you  will  find  the  words,  Prcx‘  adjacent’  cuidam  tenemer.to,  C5\.  what 
make  you  of  that? 

Mr.  Att.  Gm.  Pray,  my  Lord,  let  it  be  read. 

L.  C.  J.  I will  in  the  mean  time  a/k  your  witnefs  a queftion.  Friend, 
thou  fecinrftto  be  a man  that  underhand*  lomcthing.  "I  hou  fayeft  Fsxe’s- 
lane  was  a bank  before  it  was  built,  and  the  tide  before  that  time  came 
up  to  that  bank,  both  high  and  low.  Now  fuppofe  there  had  been  a mill 
in  that  ground,  how  fhould  it  have  been  driven  ? 

Hughes.  I will  tell  your  Honour  : My  Lord,  by  report,  and  I fuppofe 
it  may  be  true,  the  mill  flood  all  the  tide  of  flood,  and  wiien  the  flood  was 
at  high  water,  there  was  a dam  which  kept  it  in,  aud  it  went  out  again  at 
ebb-tide,  and  fo  the  mill  was  drove. 

L C.  Y-  There  is  your  ovcrfhot-mill  gone  then,  Mr.  Attorney. 

Mr.  Att.  Gen.  Ifcvtrfevcn  or  eight  acres  of  ground  can  be  the  appur- 
tenances of  a mill,  I fhould  much  wonder. 

L.  C.  J.  Mr.  Attorney,  I can  tell  you  of  a mill  over  againft  this  place, 
which  I myfelf,  and  we  all  can  remember.  All  the  eftate  about  it  was  in 
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the  Traps  family,  he  was  a Gentleman  of  our  houfe ; all  the  water  that 
drives  that  Mill,  and  two  or  three  Mills  that  ferve  that  fide  of  the  river, 
is  taken  in  as  the  tide  comes  in,  and  is  pent  in  as  he  fevs  by  a dam  and 
when  they  open  that,  the  Mill  turns  back  again.  For  { would  fain  have 
all  thefe  tilings,  that  form  to  be  dark,  cleared  by  the  way  as  they  no.  I 
will  fuppofe  all  the  Records  you  have  read  to  be  right,  and  that  it  is~calkd 
Ratcliff- AKU,  and  then  there  is  the  Mill  hank,  and  the  Hilly-hanky  and  the 
Hilly,  way-,  it  is  plain  then,  there  was  a Mill-Lanky  ora*  Hilly-bank,  or 
whatever  you  cal!  it.  It  fo  falls  out  that  the  thing  now  in  queftion  is 
made  plain  upon  your  own  evidence,  then:  was  real SV  ponds  and  gutters, 
and  thofc  things  that  were  to  fiitisfy  die  Mill.  This  Mill  comes  to 
be  plucked  down,  and  the  ponds  and  all  the  fluiccs  come  now  to  be  built 
upon  : this  is  nor  like  your  Marfh-ground  that  is  on  the  weftern  part  of 
the  bank,  hut  it  is  a parcel  of  meate  or  marfli,  as  the  pond  and  the  reft 
ftifled  up  by  thofe  things,  that  till  fuch  time  as  the  Mill  was  taken  away 
were  receptacles  for  to  pen  up  the  water  that  came  in  with  the  tide. 
VVhat  is  the  meaning  of  thofe  words  in  the  furvey  that  l (poke  of  before, 
and  the  fovcral  tenement?  and  orchards,  and  ponds,  and  Covers,  lAc.  and 
all  thole  things'?  Would  you  have  it  that  this  fhould  all  point  to  the 
feite  of  the  Mill,  as  though  all  the  boundaries  fhould  extend  to  the  eaft- 
end  of  the  Mill  ? 

Mr.  S.  Stringer.  That  was  the  reafon  why  I afleed  but  now,  how  big 
the  wpole  was  l 

L.  Off.  And  will,  what  you  would  have,  Mr.  Attorney,  a ditch  or  two, 
ever  anlwcr  the  words  in  the  furvey  ? 

Air.  Jit.  Gin.  Nor  will  ail  their  words  amount  to  divers  clofes  of 
ground,  as  this  mutt  make  in  the  whole. 

Mr.  Sal.  Got.  Their  twenty  acres  clfewhere  anfwcrs  all  they  can  claim. 

L.  C.  y.  But  this  you  yourfdf  fay  is  the  Derrukt-hills , in  the  furvey ; 
and  you  do  take  it,  as  foot!  as  the  Mill  was  pulled  down  in  one  place,  ic 
was  fet  up  in  another. 

Mr.  Att.  Gen.  After  he  had  taken  our  long  leafe  he  ere  fled  one,  we  fey, 
upon  our  ground  ; lot  he  had  pulled  down  the  old  Mill,  and  lett  that  to 
Carter. 

Air.  Sol.  Gen.  My  Lord  it  is  plain,  that  the  old  Mill  and  the  new  Mill 
were  not  upon  the  feme  ground,  from  Carter’s  leafe. 

L.  C.  J.  Mr.  Solicitor,  you  indeed  agree  among  yourfelves  that  it  is 
plain,  but  alas!  the  feel  is  quite  contrary. 

Mr.  S.  Maynard.  My  Lord,  wc  do  make  our  argument  for  the  Defen- 
dant's tide  as  your  Lordfhip  does  apprehend  it.  The  boundaries  towards 
the  call  is  made  the  Mill  and  Rutdff-Town.  This  place  that  contains 
•even  acres,  though  it  had  paflages  for  the  water,  is  not  the  Mill,  and  it 
can  never  be,  drat  fo  much  ground  cap  be  reckoned  to  be  lands  belonging 
to  the  Mill  : it  is  the  Mill  itfelf  that  is  the  enft bound. 

L.  C.  j.  No,  it  is  the  Mill  and  the  Mill-bank,  Brother. 

Mr.  S.  Maynard.  With  fubmiffion,  my  Lord,  it  is  Ratcliff- Mill. 

L.  C.  y.  Is  there  no  Mill-bank  in  any  of  the  deeds  ? 

Mr.  S.  Maynard.  Not  that  I remember, 

L.  C.  y.  At  the  peril  of  my  diferrtion  be  that.  Brother. 

Mr.  S.  Maynard.  Take  it  to  be  foas  your  Lordfhip  fays,  that  there  is 
mention  of  a Mill- bank,  that  cannot  lie  rail,  for  it  licth  in  a little  pond. 

L.  C.J.  Good  Brother  Ictus  not  puzzle  that  which  is  as  plain  as  that 
the  fun  mines.  Tiic  controverfy  is  about  ail  the  weft  part  of  Foxc’s-lnne. 

Air.  An.  Got.  No,  it  is  the  tail  bound  that  yen  contend  for. 

L.  C.  'J.  Mr.  Attorney,  if  you  will  milhkc  the  point,  I cannot  help  it, 

I allure  you  I do  not.  Pray  take  notice  of  it,  it  is  called  130  acres  in 
your  Act  of  Parliament. 

Mr.  Att.  Gen.  Yes,  my  Lord,  130  acres. 

L.  C.  y.  Now  then  the  call  of  your  land  by  your  own  Stewing  is  Mill- 
bank  j the  call  of  Mill-bank  is  the  Mill,  whereas  the  weft  part  is  St.  Ka- 
therine’ s,  fo  all  your  deeds  and  records  fey  ; but  the  call  part  of  the  land 
is  Mill-bank. 

Mr.  S.  Maynard.  No,  my  Lord,  Ratcliff-MiQ. 

L.Cff.  But  I fay.  Ay,  Brother.  Then  how  broad  doth  Fext’s-lane extend  ? 

Mr.  Att.  Gen.  ’Tis  reckoned  20  foot  in  Carter’s  leafe,  I think. 

L.  C.  y.  That  is  a lealc  that  I perceive  there  is  fotne  controverfy  about, 
therefore"  I do  not  fo  much  mind  that : it  is  a perch  of  land,  I think,  in 
fotne  of  your  evidences. 

Mr.  Att.  Gm.  Where  Fexe’s-lane  is,  is  the  four  acres  that  were  furren- 
dered ; now  that  heing  the  weft  bound  of  the  eleven  acres,  where  then  are 
the  ocher  feven  ? 

L.C.y.  Read  the  deed-poll  again,  the  particulars  and  bounds  only. 

Clerk.  [Reads.]  All  thole  my  Ipur-and-twciity  acres  and  an  half — 

Mr.  An.  Gen.  The  eaft  bound  your  Li'idihip  fees  is  the  Mill : now 
your  Lordfhip  makes  an  objcdlion,  that  if  it  were  as  wc  fay,  an  overfhot 
Mill,  it  could  not  have  been  driven 

L.  C.  J.  Do  not,  pray,  make  any  filly  objection  for  me,  and  then  think 
to  anfwcr  it.  1 tell  you  I do  fav,  that  it  is’impoffiblc  there  could  be  any 
Mill  there  but  a Tide-Mill : the  thing  is  as  plain,  Mr.  Attorney,  as  any 
thing  in  the  world  can  be;  goon  with  your  evidence. 

Mr.  Sol.  Gen.  Pray  fwear  'John  Smerly. [fl'b'uh  was  done.  ] How 

long  have  you  known  displace  in  queftion  r 

So mer ly.  I have  known  it  agout  27  or  28  years. 

Air.  Att.  Gen.  Do  you  blow  where  the  Mill  flood,  or  was  reported  to 
Hand  ? 

S smerly.  I know  where  it  was  reported  to  (land,  but  I never  knew  the 
Mill  mylelf,  it  was  demoliflied  before  my  time. 

Mr.  Alt.  Gen.  Where  was  it  reporltd  to  ftand  ? 

Somerly.  As  it  was  reported,  it  flood  about  half  the  length  of  the  hall 
off  the  bank,  rather  leaning  to  the  river  of  Thatnet  than  the  hiahway. 

Air.  Att.  Gen.  Where  was  the  way  to  the  Mill  ? — Sourly.  At  Cock-hill. 

L.  C.  J.  That  your  own  evidence  fay,  wason  the  wcll-ndc  of  the  Mill. 

Al< . Att.  Got.  Did  you  know  Shatlwell  ? 

Sanely,  1 know  that  that  is  called  SbaefweK.  Do  you  mean  the  Well  ? 

Air.  Att.  Gen.  Yes ; how  far  is  the  Well  from  Cock- hill? 

Samefty.  Half  the  length  of  the  hall. 

Mr.  Il'ilijams.  How  far  is  it  eaft  of  Fexes-lane? 

Smelly.  T ruly  I cannot  well  tclL 

l.  c.  y. 
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L.  C.  y.  The  qtieftion  is,Ewhether  that  be  the  well  that  is  mentioned 
In  the  evidence!.? 

Sstnei  I never  knew  any  other  well ; I paid  for  filling  of  it  up. 

Mr.  f Ft Illatni.  What  was  it  ? Was  it  not  a poml  formerly  ? 

Somerly.  It  was  a well. 

Mr.  Alt.  Gin.  What  was  It  called  ? 

Svn.rl).  Siutot.'J  it  was  called,  l knew  no  other  name  it  had  ; and  that 
well  was  wharl.  il  .ihdut,  and  there  was  a piece  of  wood  about  fi*  foot  long 
put  into  It,  and  i;  was  on  the  ildc  of  the  hill ; a Cooper  had  it  in  his  pofk 
frflion,  and  he  us'd  to  put  his  hoops  into  it 

Mr.  Aii.  Gr  . Do  you  runcTnce:  the  ditch  that  run  under  the  Lynch  1 ? 

Stmeily.  I remember  there  was  a ditch  that  run  a long  way  ; there  were 
three  or  four  bridges  over  it. 

Mr.  Wiliams.  Was  that  a wide  ditch  ? 

Scmttly,  It  had  planks  to  go  over,  and  it  was  a deep  ditch. 

M>.  Ait.  Gin.  When  you  knew  it,  did  cattle  feed  there? 

Semes  iy.  Notin  my  time. 

Mr.  Sal.  Gen.  When  you  firfl  knew  that  well,  was  it  reputed  an  ancient 
Well? — Stmerly.  I knew  it  not  til!  1 came  to  buy  it. 

Mr.  Ait.  Gni.  What  do  you  know  of  the  railing  of  Fox's-lane  ? 

Somtrly.  I lived  there  26  years  ago,  and  in  the  time  fince  I lived  in  it, 
it  is  raikd  the  fength  of  my  flier,  -nd  more:  for  when  the  tide  came  in 
ftrong,  it  ufed  to  drive  ftoncs  and  planks  in  at  the  windows.  There  was 
A Wattrhoufe  creeled  upon  Wapplnr-wall,  and  they  went  to  lay  pipes 
along  the  ftrcct,  but  they  could  no:  lay  them  there,  for  they  found  great 
picc-  - of  timber,  and  other  things  in  the  ground  that  hindered  it ; and  up- 
on that  they  railed  the  ground. 

Mr.  Williams.  V/as  not  there  z dam  made  at  the  end  of  Fix's  lam  to 
keen  out  the  tide  ; — Somtrly.  1 never  knew  of  any. 

L.  C.  y Was  not  Fax's- lane  reputed  an  ancient  way  ? 

Smely.  I fuppoie  they  were  continually  paving  it  to  raife  it  higher 
and  higher. 

Mr.  An.  G:"i.  When  you  knew  ft  firfl,  was  it  higher  than  the  marfh  ? 

Stm-.rly,  It  was  all  built  when  I came  thither.  It  is  fix  yards  higher  at 
cue  end  than  the  other. 

Mr.  Alt.  Gen.  Swear  John  HUmei. [Which  was  done.] Do  you 

know  the  houfes  in  queftion,  between  Foxc's-lant  and  Cock-hill? 

Holmes.  Yes. 

Mr.  Alt.  Gin,  How  long  have  you  known  it  ? 

H.hnts.  I have  known  the  place  a matter  of  28  years  or  more. 

Mr.  Alt.  Gen.  Did  you  know  it  before  it  was  built  ? 

ILlnus.  No,  I did  not  take  notice  of  it,  to  fay  notice. 

Mi.  Alt.  Gen.  Do  you  know  that  place  that  is  called  Shadwtll? 

Holmes.  No. 

Mr.  Sol.  Gen.  What  do  you  know  of  the  raifing  of  Fox's- lane  ? 

Holmes.  I never  did  know  of  railing  the  lane. 

Mr.  Att.  Gen.  Not  at  all  ? 

L.  C.  y.  Was  it  not  all  the  time  you  knew  it  a common  pafTagc  ? 

Holmes.  Yes,  a common  highway. 

L.  C.y.  Shew,  if  you  can,  that  there  was  any  highway  from  North 
to  South,  but  Fox’s. lam. 

Air.  Att.  Gen.  Do  you  know  Cock-hill ? 

Holmes.  That  is  quite  off  from  it. 

L.  C.  y.  Let  me  afk  you  a queflion.  Suppofe  you  were  to  go  for  the 
purpofe  from  Sladwell  down  to  the  river  of  Thames , would  you  go  to 
Cock-hill  or  Fox  s-lane  ? 

Holme'.  If  I had  occafion  to  go  down  to  Pelican-fairs,  then  I would  go 
to  Fox's-lam ; but  if  I were  to  go  to  Bell-wharf  \ I would  go  to  Cock-hill. 

L.  C.  y.  That  is  quite  another  way. 

Mr.  Sol.  Gen.  Iris  fmithward  of  Cock-hill,  where  the  Mill  flood. 

Mr.  Ail.  Gen.  That  adjoined  juft  upon  the  way. 

Mr.  Sol.  Gen.  Doth  not  Cock-hill  lead  to  the  Thames  ? 

Holmes.  Cock-hiil  is  the  firfl  beginning  of  the  going  down  to  Bell-wharf 

Air.  Sol.  Gen.  Swear  Eleanor  Barefoot  and  Mary  Day.  [Eleanor  Baie- 
foot  was  fwcrss.]  Do  you  know  Fox's-lune  ? 

Barefoot.  Yes,  I know  jt  very  well. 

Air.  Att.  Gen.  How  long  have  you  known  it  ? 

Barefoot.  Threcfcore  and  almoft  fix  years. 

Air.  Att.  Gen.  Then  you  knew  it  before  it  was  built  ? — Barefoot.  Yes. 

Mr.  Att.  Gen.  DiJ  you  know  the  old  Mill  ? — Barefoot.  Who,  Sir  ? 

Air.  Ait.  Gen-  Do  you  remember  who  firfl  built  there.? 

Barefoot.  1 cannot  tell. 

Air.  Att.  Gen.  Prny,  when  you  knew  it  firfl,  what  was  it,  and  who’s  ? 

Barefoot.  It  was  a Marfh-ground  from  Cock-hilt  to  Fenner' s-fe/d,  it  was 
counted  and  known  to  be  Mr.  Stephens' s ; he  was  a great  Freeholder,  and 
Owner  of  a!!  the  ground  up  to  Eaf-Smithfeld. 

L.  C.  y.  How  ? Why  is  not  the  Lynches  between  Cock-bill  and  St.  Ka- 
therine's?—Barefoot.  The  upper  ground  was  only  belonging  to  the  Dean 
of  St.  Pauls. 

L.  C.  y.  Do  you  remember  that  which  is  now  called  Fox’s-lar.e  ? 

Barefot.  Yes. 

L.  C.  J.  Was  it  a lane  at  that  time  r — Bar ef sot.  Yes,  it  was. 

Air.  Alt.  Gen.  Do  you  remember  how  die  water  came  in  there  ? 

Barefoot.  Yes. 

Air.  Att.  Gen.  Did  it  come  up  to  the  bank  ? 

Barefoot.  At  high  tides  it  came  over,  fo  chat  none  could  pafs. 

L C.  y.  But  at  common  tides  ? 

Barefoot.  It  came  at  common  tides  till  it  was  raifed. 

L.  C.  y.  But  it  was  an  ufual  paffage  for  Carts  and  Carriages  ? 

Barefoot.  Yes. 

Air.  Att.  Gen.  How  was  the  Mill  driven  that  was  there  ? 

Barefoot.  There  W2S  a Mill  in  my  time  that  went  with  the  tide,  and 
all  the  water  that  came  down  from  that  Mill  came  into  a pond,  and  fo 
to  the  Mill-dam,  and  fo  drove  this  Mill. 

L.  C.  J.  Which  Milldoil  thou  fpcak  of?  Didfi  th,u  know  Rat tl'tjf- Mill? 

Air.  Art.  Got.  Did  you  know  Cod- hill  Aliil? 

iiarfuct.  Yes,  thst’I  fpcak  of. 
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L.  C.  J.  And  how  was  it  driven,  doll  thou  fay  ? 

Barefoot.  It  was  driven  by  the  water  that  came  from  the  river  in  a fluice. 
L.  C.  y.  It  came  out  of  the  Thames?— -Barefoot.  Yes;  with  thetidea 
L.  C.  J.  How  did  it  run  ? — Barefoot.  It  had  a great  huge  lluice. 

Mr.  Williams.  Was  that  in  the  Lynch- ditch,  or  other  way  ? 

Barefoot.  It  ran  into  a pond. 

Mr.  Alt.  Gen.  Where  did  that  pond  Hand  ? 

Bat  foot.  In  New  Gravel-lane. 

Air.  Att.  Gen.  Where  was  the  head  of  the  pond  ? 

Barefoot.  It  went  out  with  the  tide. 

Mr.  Williams.  Where  ? — Barefoot.  Between  the  flrectand  the  mill. 
Air.  Att.  Gen.  How  near  was  the  pond  to  Fox’s-lune? 

Barefoot.  A quarter  of  a mile  off. 

- Mr.  Williams.  Weft  of  Fox's-lane?- — Barefoot.  Yes. 

Mr.  Att.  Gen.  Do  you  know  Green-lank? — Barefoot.  YcS. 

Air.  Att.  Gen.  How  far  is  that  from  Fox's-lane  ? 

Baref  ot.  Half  a mile  off. 

Air.  Alt.  Gen.  Did  you  know  the  well  called  Shadwel:  ? 

Barefoot.  Yes,  I did. 

Mr.  Sol.  Gen.  On  which  fide  of  Fox's-lane  did  ShadweU  Sand  ? 

Barefoot.  It  was  between  the  mill  and  Broad- Bridie ; caff  ward  of 
Broad-bridge. 

Air.  Ait.  Gen.  How  far  was  it  from  the  mil!  ? 

Barefoot.  A preity  way. 

Mr.  Att.  Gen.  How  far  do  you  think  ? 

Barefoot.  About  40  cir  60  wot : the  well  was  between  the  mill,  I fay, 
and  Bread-Bridge  ; Fox's-lane  Hood  well. 

L.  C.  f.  When  you  knew  Fox's-lane  firfl,  what  was  it  between  the 
Lynches  on  the  north,  and  the  Thames  on  the  fouth  ? 

Barefoot.  A place  for  Carts  and  Horf'cs  to  go. 

Air.  Alt.  Gen.  And  you  fay  it  was  all  marfh-ground  from  Cod-hill  to 
St.  Katherines  ?— -Barefoot.  Yes,  it  was  all  a low  ground, 

Mr.  Ait.  Gen.  Whole  ground  was  it  counted  to  be  ? 

Barefoot.  Mr.  Slepkim’s. 

Air.  Att.  Gen.  Had  the  Dean  ever  any  thing  to  do  there  ? 

Barefoot.  The  upper-ground  was  the  Dean  of  Pauls,  but  the  lower- 
ground  was  Mr.  Stcp.kms's. 

Mr.  Williams.  Was  there  a bridge  over  the  Lynch  ditch  at  the  end  of 
Fox's  lane? — Baref  ot.  There  was  a bridge  and  a cart-way. 

L.  C.  J.  Do  you  know  it  was  marfh-ground  on  the  eail-fideof  Fox’s- 
lane  ? Did  it  ever  lie  under  water  ? 

Barefoot.  At  high  tides  and  fuch  as  that  it  was  over-flowed. 

L.  C.  y.  But  at  common  tides  did  it  ufe  to  go  over  Fox's-lane? 
Barefoot.  I cannot  tell  that  truly,  it  is  now  raifed  very  high,  it  was 
much  lower ; but  I am  fure  the  tide  fometimes  came  beyond. 

Air.  Att.  Gen,  When  the  water  was  in  the  great  pond,  did  not  it  come 
by  the  Lynch  ditch  ? — Barefoot.  It  came  out  of  the  Thames. 

L.  C.  J.  Do  you  remember  any  way  that  led  up  to  the  Lynches  by  the 
well  l— Barefoot.  The  Lynches  did  not  belong  to  Mr.  Stepiins ; there 
was  the  mill. 

L.  C.  f.  But  anfwer  me,  was  there  any  way  that  went  up  to  the 
Lynches  by  the  well  ? 

Barefoot.  There  was  no  paffage  to  go  through  but  at  Fox’s-lane. 

Mr.  Att.  Gen.  Was  there  not  a way  at  Cod- hill  ? 

L.  C.  J.  That  is  farther  call  than  the  mill. 

M.  Att.  Gen.  Shadwell  is  the  bounds  of  our  land. 

L.  C.  y.  But  where  is  that  ? That  is  the  quell  ion,  Mr.  Attorney.  I 
remember  what  the  woman  faid  indeed  the  laft  time,  if  there  were  as  many 
wells  as  there  were  panes  in  the  glafs-window  here,  that  was  the  right 
well.  But  that  will  not  decide  the  controverly. 

Air.  Att.  Grn.  Swear  Aijlin  Cope. [ IVhicb  was  done.] Do  you. 

know  Cock-hill ? — Cope.  Yes,  I do. 

Air.  Alt.  G/n.  Did  you  not  know  a mill  that  was  at  Ratcliff? 

Cope.  There  was  one  at  Bell  wharf. 

L.  C.  y.  How  long  ago  is  it,  that  you  remember  it  ? 

Cope.  Threcfcore  years  ago. 

L.  C.  J.  How  was  that  mill  driven  ? — Cope.  With  the  tide. 

Mr.  Att.  Gen.  Where  did  the  tide  come  in  ? 

Cope.  At  Frying-pan  fairs. 

Mr.  All.  Gen.  Whither  did  it  go  ? 

Copt.  It  went  into  the  Dam,  and  fo  drove  the  mill.  There  was  an 
iron-mill  built  by  one  White  twenty  years  after. 

L.  C.  J.  How  far  did  the  tide  go  up  from  Ratcliff- mill  weft  ward  ? 

Mr.  Att.  Gen.  As  near  as  you  can  remember,  what  was  it  that  flopped 
the  tide  ? 

L.  C.  J.  Ay,  how  far  did  the  tide  go  before  it  flopped  ? 

Cope.  Almoll  as  far  as  New  Gravel-lane. 

L.  C.  J.  Did  the  tide  come  up  as  far  as  Fox's-lane? 

Cope.  It  flowed  over  at  fome  tides. 

L.  C.  J.  What  did  it  at  ufual  and  common  and  ordinary  tides  ? 

Cope,  ft  never  came  fo  high. 

Mr.  Att.  Gen.  How  high  did  it  come  then  l— -Cope.  Hard  by  it  came. 
Mr.  Att.  Gen.  How  near  ? 

Cope.  Within  forty  foot  upon  reafonable  tides. 

Air.  Act.  Gen.  And  did  that  help  to  turn  this  mill  ? 

Cope.  Yes  ; it  went  to  the  Dam,  anJ  fo  it  drove  it. 

L.  C.  J.  Where  was  your  way  from  north  to  fouth  ? 

Cope.  At  Fox's-lane. 

Mr.  Ait.  Gen.  Was  there  a bridge  there,  over  which  the  carts  went  in- 
to the  lane,  under  which  the  water  did  run  ? — Cope.  Yes,  there  was. 

L.  C.  y.  What  is  it  that  lies  beyond  the  mill  ? 

Cope.  Ratelff-Town. 

L.  C.  J.  Which  was  further  caftward.  Cock- hill  or  the  mill  ? 

Cope.  Cock-hill. 

L.  G.J.  So  it  is  by  your  own  map ; and  then  where  can  the  mill-bank 
be  but  Fox's-lane  ? 

Air.  Att.  Gen.  Shadwell  is  our  bounds. 

1 L.  C.  J. 
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L.  C.  J.  Rib: a Hid  upon  Grmdalt  Hood  ; therefore  this  rriuft  be 
your  land:  that  is  all  the  argument  1 can  make  of  it.  Your  boundaries 
do  make  it  as  plain  as  the  nofc  in  a man’s  face. 

Mr.  Att.  Gen.  Swear  Mr.  Holwtll. — [ TPhicb  wot  dim.]-  —How'  long 
have  you  known  this  place,  the  lands  in  queftion  ? — Hsl.  Not  abovea  year. 
L.C.J.  He  is  your  Surveyor,  I think. 

Mr.  Alt.  Gen.  tie  is  fa,  toy  Lord.  Pray,  you  C-.pe,  which  way  did  .the 
Water  go? Cepe.  Weftward. 

L.  C.  J.  But  which  way  did  you  ufe  to  go  to  the  river  from  the  Lynches i” 
Cepe . We  fometimes  went  the  lower  way,  and  fometimes  the  higherway. 

L.  C.  J.  Which  was  the  higher  way  ? Cope.  Ratcliff- Highway. 

L.  C.  J.  And  which  was  the  lower  way  ? 

Cepe.  Through  flapping  and  Sh .dwell : Shad-well  is  the  tower  way. 

L ■ C.  y.  Thou  tailed  of  the  north- weft  way;  but  if  you  were  to  go 
directly  trom  north  to  fnutb,  which  way  would  you  have  gone  ? 

Cepe.  Down  Cock-hill , or  down  Broad-bridge. 

L.  C.  y.  Where  is  that  ? — Cope.  Beyond  Cock-hill. 

L.  C.  J.  Whereabouts  is  it  ? — C:pt.  Within  a little  of  Fox's-lane. 

L.  C.  'f.  When  you  went  down  Cock-bill,  upon  which  hand  did  you 
leave  the  mill  ? 

Cepe.  If  I went  the  lower  way,  I left  the  mill  on  the  left-hand. 

L.  C.  y.  But  when  you  went  t-.c  higher  way  down  Cock-hilt  ? 

Cepe.  Then  we  left  the  mill  behind  us. 

L.C.J.  What  doll  thou  mean  by  behind  thee  ? — Cepe.  I left  it  north. 

L ■ C.  "f.  That  could  never  be,  man. 

Mr.  Ait.  Gen.  Yes,  my  Lord,  he  is  right. 

L.  C.  y.  But  I fay  he  is  not  right,  Mr.  Attorney,  for  Cock-bill  is  north 
©f  the  mill. 

Mr.  Alt.  Gen.  Cope,  do  you  know  Fox’ s- la-: e P — Cope.  Yes,  very  well. 
Mr.  Att.  Gen.  Is  it  raifed  ? — Cope.  Yes ; eight  or  nine  foot. 

Mr.  Act.  Gen.  What  was  the  reafon  of  its  being  raifed  ? 

Cope.  It  was  not  fitting  for  carts  to  go  over. 

L.  C J.  Why  fo  ? — Cope.  The  Water  came  upon  it. 

Mr.  Alt.  Gen.  And  then  to  come  to  the  admeafurement,  talcing  in  the 
place  in  queftion,  it  makes  juft  130  acres,  wh  ich  is  our  number,  and  no  more. 
L.  C.  J.  Then  you  will  leave  the  Dean  nothing. 

Mr.  Att.  Gen.  Yes,  he  has  2000/.  a-year. 

L.  C.  J.  Where  ? 

Mr.  Alt.  Gen.  In  the  call,  beyond  this  place. 

L.C.J.  Why,  would  you  have  any  of  the  land  that  belongs  to  the  mill  ? 
Mr.  Att.  Gen.  We  claim  this  as  marfli-land  ; which  they  have  nothing 
to  do  with,  and  the  number  of  acres  will  not  be  anfwercd  without  it.  Mr. 

Jlolwell , have  you  admeafured  the  marfli  ? Mr.  Hoi.  Yes;  I have.  Sir. 

Mr.  Alt.  Gen.  F rom  whence  did  you  begin  l— Hal.  F ro enHcrm'tt age- Dock. 
Mr.  Att.  Gen.  Within  what  bounds  ? 

Hoi.  That  which  they  call  the  Lynches  and  the  imrlh  to  St.  Katherine's 
from  the  well  ? 

Mr.  Att.  Gen.  And  how  much  doth  it  make  ? 

Hoi.  Ikfidts  the  well  and  theZ.y77f.6rr,  I find  it  fomething  above  130  acres. 
L.  C.  J.  Somewhat  above,  how  much  pr’ythee  l— Hoi.  $ot  an  acre  above. 
Mr.  Will.  Pray,  Sir,  how  many  acres  lies  cal?  of  Gravel  lane. 

Hoi.  Bcftdes  the  well  and  the  Lynches , I can  make  but  fifty  acres  and 
an  half. 

L.  C.  y.  Where  did  you  reckon  up  the  whole  ? 

Mr.  Att.  Gen.  To  make  up  the  130  acres  he  took  in  the  mill  and  all. 
L.C.J.  That  is  very  well. 

Mr.  Att.  Gen.  Why,  toy  Lord,  it  is  no  more  than  130  acres,  and  fo 
much  wc  rouft  have. 

L.  C.  J.  Look  into  the  furvey  that  you  produced,  and  fee  what  that 
fays  ; Bcftdes  all — 

Mr.  Att.  Gen.  Thofc  liceaftward  of  the  mill. 

L.  C.  J.  Pray,  did  you  mcafurc  the  wall  l 
Hot.  flapping  wall  is  20  acres. 

Mr.  Att.  Gen.  If  they  will  confcnt,  the  Jury  {hall  have  the  furvey  with 
them. 

Mr.  Will.  With  all  our  hearts,  let  them  have  it. 

L.  C.  J.  Gentlemen,  both  fidcs  confine,  you  (hall  have  the  furvey  with 
you  ; but  without  that  confcnt  ysu  could  not  have  had  it,  it  no : being  un- 
der feal. 

Mr.  Att.  Gen.  Then  we  defire  our  laft  vcrdiZl  may  be  read.  Mr.  Sut- 
ton, Was  it  a verdict  upon  full  evidence  ? — Sietion.  Yes,  Sir. 

Mr.  Att.  Gen.  How  many  hours  did  it  laft  r — Sutton.  Five  or  Six. 

Mr.  Att.  Gen.  Was  there  a view  in  it? — Se/.-frj, There  was  fo. 

L.  C.  J.  Read  it  .---(Which  was  done) — Mr.  Hohvell , Low  much,  pray, 
is  the  land  between  Fox's- lane  and  the  mill  ? 

Ho!.  Below  the  Lynches  I find  it  to  be  feven  acres  an  d an  half. 

L.  C.  J.  Can  you  cxpc£t  then  that  all  thofc  words  of  gardens,  orch- 
ards, (Ac.  (hould  he  anfweted  under  feven  acres  and  r.n  half?  Beftdcs,  the 
firftand  ancient  refirvatien  of  rent  was  id.  a- year;  after,  it  was  inercaft-d 
to  16/.  a-year,  and  it  doth  appear  the  mill  turned  tf.fo  little  account,  that 
it  was  pulled  down,  and  fo  the  land  was  to  anfwcr  the  rent;  which,  for  a 
ground-rent  upon  a Church-lcafe,  in  thofc  days.,  was  very  great.  Have 
you  done  now  ? 

Mr.  Att.  Gen.  We  have  done  for  the  prefent,  my  Lord. 

L.  C.  J • What  fay  you  to  it  then  for  the  Pl  aintiff,  Gentlemen  ? 

Mr.  S.  Stringer.  May  it  pleafe  your  Lordflup,  and  you  Gentlemen  of 
the  Jury  ; if  we  (hould  give  no  further  evidence  at  all  than  what  we  have 
already  given,  but  leave  it  upon  this,  1 dare  affirm  it  plainly  appews  that 
they  have  no  title  at  all  to  this  land.  As  to  their  laft  piece  of  evidence  1 
would  firft  give  an  anl wer  to  that,  and  that  is  their  verdict ; and  that  which 
I wdfcld  obferve  oron  it,  and  fay  to  if,  is  this  ; it  was  a vcrdi&  obtained  up- 
on forged  Deeds : Deeds  found,  as  is  pn.tended,  and  as  you  have  heard 
from  their  two  fpccixl  witnefles,  in  a very  extraordinary  manner,  found  in 
a garret.  But  by  what  aft  prepared,  and  that  they  are  forged,  1 queftion 
col  but  we  (hall  give  you  fatisfaiVion.  But  bdides,  as  to  their  admeafure- 
ment, it  feems  as  they  would  have  it,  130  acres  is  the  queftion  about  the 
extent  of  the  marfli.  So  much  they  claim  ; and  we  {hail  bring  two  Sur- 
veyors that  will  give  you  an  account  upon  their  oaths,  that  between  Fox's 
Lett,  which  wc  fry  is  the  weft  boundary  of  our  land,  and  the  eaft  of  theirs, 
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and  Hermitage  Dock,  where  the  marfli  end*,  there  is  above  1 36  acres;  and  fo 
they  do  not  want  their  number.  Forall  the  evidence  that  ihey  have  given 
00:  of  Records,  we  agree  them  to  be  as  they  fay  ; and  by  that  agreement 
(hall  do  ourfolves  no  harm  at  ail,  for  they  all  do  confirm  our  affertion.  They 
place  the  eaftern  bound  of  the  marfli  at  Ratcliff -Town  ; now  at  Fox’s -lane 
doth  Ratdff-trwn  begin.  The  art  has  been  to  confound  the  Catife  by 
puzzling  boundaries, "when  it  is  a plain,  apparent  millake  thy  run  upon"; 
and  indeed  I may  very  well  fay,  a wilful  one  too.  Thev  would  bar:  us 
confine  all  to  a mill  and  a little  ditch,  when  there  are  at  lcaft  feven  acres 
always  enjoyed  with  it,  and  all  called  the  mill  ; which  had  a pond,  gar- 
dens, orchards,  tenements,  (A c.  And  now  there  are  very  large  drains  neccf- 
.farily  made,  to  keep  the  water  from  annoying  the  Inhabitants,  and  to 
cury  it  away.  But  for  a further  evidence  of  our  title,  wefhall  firft  prove, 
the : upon  a bill  exhibited  in  Ac  Exchequer  by  Mr.  Attorney  General,  againft 
Step.kins  their  anceftor,  to  know  what  incroachmems  had  been  made,  what 
belon  ged  to  the  Dean  of  Paul's,  and  what  to  Mr.  Stepiins,  are  fully  let 
out.  There  it  is  proved,  that  the  bounds  of  the  marfli  were  1!  op 
■wall,  alias  Fsx's-lanr.  The  marfli  was  continually  ovetflown  with  water ; 
but  now  in  our  ground  there  was  a great  many  ditches  and  pjaces  to  keep 
the  water  for  the  fervice  of  the  mill.  When  'we  came  to  build  upon  our 
ground,  w.hich  was  15  Jacobi,  (then  it  began)  then  he  brought  art 
action,  and  did  pretend  that  we  did  incroach  the  wall  fomewlut  into 
the  marfli ; tl.'cre  tve  had  a verdict  upon  a view,  and  after  a non-fuit  up- 
on full  evident".  There  was  likcwiiea  Bill  exhibited  in  Chancery  againft 
Stepkins  the  fath.tr;  wherein  the  bounds  are  fet  forth,  and  he  in  his  an- 
fwer  particularly  enumerates  the  boundaries.  And  it  has  been  conftantly 
che  reputation  of  the  place,  that  this  was  the  Dean’s  lands,  furveyed  as  the 
Dean’s  lands,  fold  i.n  the  late  times  of  ufurpation  as  the  Dean’s  lands. 
The  firft  thing,  my  Lord,  which  they  produced,  and  that  we  did  then,  and 
do  now  controvert,  is  Carter's  leafe:  This,  they  fay,  was  found  in  the 
garret ; and  they  bring  two  witnefles  for  it : But  how  they  have  behaved 
thcmfelvcs  ! What  confujion  there  is  in  their  evidence  ! You  fee— - 

L.  C.  J.  Brother  Stringer , if  you  have  any  evidence  to  give,  pray  give 
that  firft,  and  leave  your  remarks  till  the  laft;  you  (hall  then  fay’ what 
you  will  ; but  firft  give  your  evidence. 

Mr.  S.  Stringer.  My  Lord,  we  (ball  purfue  your  direction  : We  fay, 
upon  Fox' s building,  Stepkins  jurmifing  that  the  wall  belonged  to  him, 
comes  and  brings  an  adlion  of  eje&ment  againft  Fox’s  tenants  for  this 
wall,  and  upon  trial  the  verdi&  went  againft  him.  Then  there  was  an- 
other action  brought,  and  he  was  non-fuited  upon  that.  Afterwards  there 
was  a bill  preferred  againft  him,  and  in  his  anfwcr  he  confcflcth  that  llis 
wall-mar fh  bounded  upon  Fox's-lane.  Here  arc  the  Bill  and  Anfwcr, 

( Which  were  read  ) 

As  likewife  Copies  of  two  Records,  One  in  the  Common-Picas  ; the  other 
in  the  King’s-Bcnch. 

Hill,  12  Jacobi  Ejeflvmt ; George  Bofwell,  Plaintiff",  egainff  Tho* 
Fox,  Defendant-,  not  guilty,  pleaded  a verdict  for  the  Defendant. 

Mich.  14  Jacobi,  EjtBmtnt  ; William  Sorrel,  Plaint  fff  againfl  Tho. 
Fox  ; Not  guilty  pleaded,  and  the  Plaintiff  became  AohjtiU. 

Sir  John  Tr.-vor.  My  Lord,  we  have  this  lurcher  piece  of  evidence ; we 
have  here  a leafe  made  by  Stepkins,  of  feven  acres  of  lands,  wefttvard  of 
FoAs-lane,  which  divides  the  marfli  from  the  mill-ditches,  and  there  is 
a covenant,  that  if  he  recover  any  pan  of  the  wall,  marfh-wall,  the  te- 
nant (hail  have  the  advantage  of  it,  and  increife  his  rent. 

( Which  Leafe  bearing  date,  16  Aug.  13  Jac.  Anno  Dom.  1615, 
Was  read. ) 

Mr.  Williams.  This  was  in  time  between  the  non-fuit  and  the  verdict. 

Mr.  S.  Stringer.  My  Lord,  as  I did  open  it,  there  was  an  information 
exhibited  by  Mr.  Attorney  Gen.  Noy,  7 C-r.  I.  againft  our  tenants  and 
theirs,  and  upon  that  information  there  were  examinations  of  witneffrs,  ami 
all  the  bounds  of  both  parties  particularly  fet  out ; which  make  it  all  as 
plain  and  clear  as  can  be.  This  cannot  be  fet  up  to  ferve  a turn;  it  was 
in  7 Car.  I.  fo  long  ago  ; and  when  that  (hews  the  wall  to  be  the  inheri- 

I tance  of  the  Dean  of  Poufs,  it  ahfwers  all  their  pretence  of  a leafed 

' L.  C.  J.  Look  you.  Brother,  that  cannot  be  given  in  evidence,  and  I 
will  tell  you  why  ; if  it  were  an  information  againft  Stepkins  himfclf,  he 
being  the  party  under  whom  they  claim,  no  doubt  it  were  evidence  ; but  it  is 
againft  the  tenants  of  the  one,  and  the  tenants  of  the  other ; who  only  could 
lupport  their  own  tenancies,  but  they  could  not  know  their  landlords  parti- 
cular titles,  and  then  this  cannot  be  evidence  to  bind  their  inheritance. 

Mr.  S.  Stringer.  We  fubmit  it  to  you,  my  Lord.  Then  we  (hall  offer  you 
a furvey.  In  the  year  1649,  this  was  expofed  to  falc  as  Church-lands, 
and  a furvey  taken,  and  found  to  be  the  inheritance  of  the  Church  of 
Paul's ; and  as  fuch  fold  for  9500/.  and  enjoyed  by  the  Purehafcrs  till 
the  Reftoration, 

Mr.  Williams.  Yes,  and  to  that  very  perfon  fold  from  whom  they  fay 
they  had  ibefe  leafes  which  they  have  produced : That  is,  to  Winter- 
bum,  whofe  Executor  Knowles  was,  as  he  fays  ; and  if  he  had  fuch  a leafe, 
which  then  had  been  forty  years  in  being,  would  he  have  given  fo  much 
money,  or  ventured  to  purchafe  it  as  the  inheritance  of  the  Church  ? 

Mr.  S.  Stringer.  Here  is  the  furvey  then  taken. 

Mr.  Att.  Gen.  W e oppofe  the  reading  of  your  furvey,  becaufe  it  had 
not  any  authority  to  warrant  it, 

L.  C.  J.  Nay,  Mr.  Attorney,  tho’  there  was  no  fufficicnt  authority,  yet 
fuch  things  have  always  been  allowed  a?  evidence.  You  cannot  but  re- 
member it  was  done  in  the  cafe  of  Finflmry  Rotten-Row , as  they  call  it, 
Whittcrof-flrtet. 

Air.  Att.  Gen.  Then  let  them  read  the  commiffion  it  was  made  upon. 

Mr.  S.  Pemberton.  We  have  none  ; there  were  many  things  done  then 
of  this  nature,  without  commiffion  under  feal. 

L.  C.  J.  Ay,  they  did  them  by  orders  from  Committees.  Read  it, 

(It  was  read,  dated  Dec.  An.  1649.) 

Mr.  S.  Stringer.  Now  wc  will  Ihew  the  deeds  of  purchafe,  which  was 
by  deed  enrolled. 

Dated  22  Nov.  An.  1650.  for  9340/. 

Mr.  S.  Stringer.  My  Lord,  becaufe  they  pretend  this  to  be  an  over- 
fliot-mili,  as  they  call  it ; though  it  be  plain  it  could  not  be  by  the 
place,  yet  we  have  three  tide-millers  that  we  would  trouble  you  with 
a little : but  firft  here  are  feme  others.  Bland,  Marr,  and  Leybum, 
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who  will  give  an  Account  of  it.— ‘{Tbry  were  fworn. ) — Blind,  Do  you 

know  the  Houfcs  in  queftion  ? Bland.  Yej. 

Mr.  Williams.  How  long  have  you  known  them  ? 

Bland.  Thirty  Years. 

Mr.  S.  Pemberton.  Pray,  what  is  the  common  Reputation  whole  the 
Lands  were  ? — Bland.  It  was  at  wavs  taken  to  be  the  Dean's  Lands. 

Mr.  Williams.  Who  were  the  Tenants  ? 

Blund.  Mr.  IVoitiaick  and  Mr.  Winter  bunt. 

L.  C.  7.  Prithee,  canft  thou  tell  whit  was  taken  to  be  the  Eaft  Boun- 
dary of  f/firfftmg-ma  rfh  ?— Bland.  Fox's- Lane. 

L.  C.  J.  Was  that  the  Regulation,  upon  your  Oath,  in  all  your  Time  ? 
Bland.  Yes,  ever  ftnee  I knew  it. 

Mr.  Williams.  Bland , Pray,  do  you  know  the  Pond  ? 

Bland.  The  Ponds  were  filled  up  ; but  there  were  Ditches  in  my  Time. 

L.  C.  J.  How  near  were  the  Ditches  to  Fax’s- Lane? 

Bland.  Within  ten  Foot. 

Mr.  Williams.  What  was  the  ule  of  thofe  Ditches  ? 

Bland.  The  Water  came  in  at  Bell-wharf,  and  filled  up  the  Ditches 
with  the  Tide,  and  fo  it  went  back  again. 

Mr.  S.  Sfinger.  Can  you  tell  who  purchafed  thefc  Lands  of  the  State 

in  the  late  Times  ? Bland.  Wbitwick  and  Winter  burn. 

Sir  Jshn  Trevor.  Swear  Wiliam  Kemp  anJ  Curt  let!.  ( Which  was  done  ) 

Mr.  Williams.  Hark  you,  Mr.  Cun  left,  we  would  a(k  you  a Queftion. 

My  Lord,  your  Lordlhip  obferves,  there  is  a Well  called  Shadwell , that  is 
at  the  Eaft  End  of  their  Marlb.  Wc  Ihall  fhew  where  that  Well  is  : 
There  was  a Well  very  lately  juft  by  Wall-mar jh,  hard  by  the  Place  where 
the  Church  is  now  built,  which  was  called  Shadwell,  and  from  which  the 
Church  has  its  Name.  Curt  1st,  do  you  know  Fox's- Lane  ? 

Cart  left.  Yes,  I do. 

Mr.  Williams.  How  long  have  you  known  it  ? 

Curtlett.  I have  known  it  fixty  Years. 

Mr.  Williams.  When  you  firft  knew  it,  whole  Land  was  it  ? 

CurtUtt.  I am  ignorant  of  the  original  Title,  or  the  derivative  Title,  I 
know  not  whofe  it  was,  or  is. 

Mr.  S.  Pemberton.  But  whofe  was  it  reputed  to  be  ? That  wc  mean. 
CurtUtt.  Sometimes  it  was  reputed  Mrs.  Moor's,  foinetimes  Winter- 
burn's,  fometimes  one's’,  fometimes  another’s. 

Mr.  Williams.  Do  you  remember  the  Mill  that  was  in  this  Ground  in 
Queftion  ? — CurtUtt.  Yes,  very  well. 

Mr.  Williams.  How  was  that  Mill  driven  ? 

Curtlett.  The  Water  came  in  at  Bell-wharf  Eaftward,  out  of  the 
Thamni,  into  the  Pond,  and  fo  run  beyond  Broad-bridge , and  vented  itfelf 
into  divers  Ditches  ; and  when  the  Tide  went  out,  it  returned  back  again, 
and  employed  the  Mi!!. 

Mr.  Williams.  How  far  went  the  Ditches  ? 

CurtUtt.  Some  of  them  to  Fox's-Laiu -,  and  one  principal  Ditch  turned 
up  half  way  the  Lane,  that  People  were  forced  to  have  Boards  and  Planks 
to  go  over  it. 

L.  C.  J.  The  Thing  is  very  plain  ; had  it  been,  as  they  fay,  an  Over- 
Ihot  Mill,  this  Provifion  that  was  made  of  Water  for  it,  for  aught  I fee, 
would  have  drowned  all  the  Ground  round  about  it. 

Curtlett.  When  I was  a Boy,  we  ufed  to  fwim  in  that  Place  that  was 
near  Shadwell,  in  the  Eddy  ; there  I have  feen  the  Water  as  it  went  out, 
and  the  Mill  wrought  with  it  as  it  went  back  again. 

L.  C.  J.  Was  there  not  a Way,  when  you  knew  it  firft,  from  North 
to  South  ? — Curtlett.  I cannot  well  tell. 

Mr.  Atl.  Gen.  Was  there  not  a Way  from  Ratcliff-High-Way,  at  Cock- 
hill,  to  the  River  of  Thames  ? 

Cu  t ett.  There  was  a common  Way  for  Carts  and  Horfes  down  to  the 

Ball../1-whaif,  and  there  was  a great  vacant  Place 

Mr.  Act.  Gen.  Pray,  let  me  alk  you.  Did  you  ever  hear  thefe  Lands  re- 
puted to  be  Srepkins’s  when  you  knew  them  fid!  I 
CurtUtt.  Wc  have  heatd  talk  of  that  Gentleman. 

Mr.  Ait.  Gen.  How  long  ago  ? 

Curtlett.  I have  not  heard  of  him  this  twenty  Years. 

Mr.  Alt.  Gen.  Have  you  above  twenty  Years  ago? 

CurtUtt.  If  I did  hear  of  him,  I do  not  believe  then  it  was  in  his  Pof- 
fdfion  ; 1 cannot  tell  whofe  Title  is  beft  : You  have,  I fuppofe,  both  of 
you  better  Witnefies  than  1.  Conveyances  and  Deeds. 

Mr.  Att.  Gen.  He  is  a wife  Witnefs,  he  will  not  fwear  whofe  it  is. 

L.  C.  y.  He  is  fo,  Mr.  Attorney  ; I wilb  yours  were  fo  too. 

Mr.  Williams.  Pray,  what  was  it  beyonJ  Shadwell,  and  how  near  was 
Shadwell  to  Marjh-wall  ? 

Curtlett.  Shadwell  was  on  the  further  Side,  pear  Fox’s-lane. 

Mr.  Williams.  To  the  Eaft  or  Weft  of  Fix' s-lane  ? 

Curtlett.  To  the  Welt. 

Mr.  Williams.  Did  you  know  the  Well  that  is  called  Shadwell? 

CurtUtt.  I know  there  was  fuch  a finall  Spring. 

L.  C.  y.  Did  it  lie  Eart  of  Fox't-lnne,  or  Weft,  do  you  fay  ? 

Curtlett.  Weft,  it  lay. 

Mr.  Williams.  Pray,  did  the  Place  where  you  ufed  to  fwim  come  up  as 

far  as  the  W ftl  ? Curtlett.  Oh,  no, 

L.  C.  y.  I believe  that  was  within  the  Thames  only. 

Mr.  Williams.  How  near  have  you  fwam  to  Fox's-lant  ? 

Curtlett.  It  was  in  the  Thames,  in  an  Eddy,  there  the  Water  went  un- 
derneath the  Mill . 

Mr.  Alt.  Gen.  In  whofe  Ground  was  that  Well  that  you  call  Shadwell ? 
Curtlett.  I cannot  tell  in  whofe  Ground  it  was. 

Mr.  Ati.  Gen.  Was  it  in  tne  Lyn.hes,  or  in  the  Marfh-ground,  upon 
your  Oath  ? — Curtlett.  I cannot  tell  indeed  whofe  Ground  it  was  in. 

M<.  Alt.  Gen.  Did  it  rife  very  hi  eh  ? 

Curtlett.  It  was  out  of  the  high  Ground  where  the  Church  is  built. 

Mr.  S.  Lutwsth.  Did  you  ever  hear  of  any  Well  but  what  lay  between 
Fox's-lane  and  the  Mill  ? 

CurtUtt.  Sir,  I can  only  give  an  Account  where  that  Well  lies  that  was 
called  Shadwell,  where  the  Church  is  now. 

Mr.  Alt.  Gen.  How  many  Wells  have  you  known  ? 

Curtlett.  None  but  that.  Sir. 

L.  C.  y.  He  does  not  know  as  many  as  there  are  Panes  of  Glafs  in  the 
Winflow,  Mr.  Attorney. 
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Mr.  Williams.  And  this,  he  fjys,  lay  Weft  of  Pcx’s-Ume-,  and  there  is 
your  Sbadwell  Bounds  for  you  ! 

Mr.  Act  Gm.  I afk  you  again,  that  Spring  which  vou  mentioned,  did 
it  lie  in  the  Dean  and  Chapier’s  Lynches,  or  no  ? — Curtlett.  I tell  you  I 
know  not  whofe  the  Ground  was;  the  Church  ftands  there  now. 

Mr.  S.  Ltitwiih.  Did  it  lie  in  Upper  Shadwell ? 

L.  C.  y.  He  anfwers  as  plain  as  any  Man  can,  it  was  where  the  Church 
now  is. 

Mr.  Wliams.  Where  is  Kemp?  Do  you  know  the  Houles  in  queftion  ? 
Kemt>.  The  Houfcs  in  Shadwell  1 do  know,  between  Bell-wharf  ao,"| 
Fox’s-lane-,  1 knew  them  before  they  were  built  as  they  are  now ; there 
were  fome  finall  Houfcs  built  here  and  there  all  along.  There  was  i P„nd 
anil  Ditches  to  receive  the  Water  ol  tiic  Tide;  but" at  Br  ad  bridge  rfpe- 
ciallv,  there  were  Houfcs  along  to  the  northward  ; among  the  reft,  Mr. 
Cnraen’s  Houfe,  who  had  a large  Orchard  and  Garden. 

L.C.y  Where  was  that? 

Kemp.  Eaftwnrd  of  Fox’s-lane,  and  feveral  other  H.-ufes  there  were. 

Mr.  Williams.  Whofe  Inheritance  was  it  ? 

Kemp.  Mrs.  Moor  was  my  Mailer's  Landlady,  anJ  Shadwell  was  re- 
puted tu-r  Land  and  Ground. 

Mr.  Williams.  She  was  Lcffee  under  the  Church. 

Mr.  S.  Pemberton.  Did  you  know  the  Cuts  and  Ditches  in  that  Ground  ? 
Kemp.  Yes,  Sir. 

Mr.  S.  P.-mbeiton.  How  far  went  they  Wcftwaid  > 

Kemp.  The  Ditch  ran  all  in  one  till  it  came  to  Brs.id-bii.ige,  where  it 
parted  to  the  Northward  and  the  WiltwarJ. 

L.  C.  y.  How  near  Fox’s-lane  ? 

Kmp.  Within  a Dozen  or  twenty  Yards  of  Fox’s-lane. 

Mr.  Atl.  Gen.  What  Sort  of  Ground  was  it  ? Was  it  not  Marlh-ground? 
Kemp.  A Man  that  builds  Boats  in  Winter-time  put  his  Shallops  into 
the  Pond,  otherwise  it  was  very  good  Ground  to  the  Northward ; there 
were  very  many  good  Houfcs  built,  and  ft  nee  Mr.  Neale  had  to  do  with 
Shadwell,  they  have  built  in  Mr.  Craven’s,  and  built  a Water- lioufi.-,  and 
two  other  Houfes  there. 

L.  C.  y.  Read  the  Survey  again,  that  mentions  Craven's  Houle  there. 
(WhLh  wai  done.) 

Kemp.  That  was  bending  Northward  that  Way. 

Mr.  Williams.  It  is  Part  of  thefeven  Acres  now  in  Queftion. 

L.  C.  7.  Do  not  you  contend  for  the  Brew-houfc  ? 

Air.  Alt.  Gen.  For  ihe  Water-houfe  we  do. 

L.  C.  J.  Is  not  the  Water  houfe  built  upon  Part  of  Craven’s  Ground  ? 
Kemp.  Yes,  my  Lord,  it  is. 

Mr.  Williams.  When  did  you  know  this  firft  ? — Kemp.  Fifty  Years  a^o. 
Mr.  Williams.  Was  this  Ground  Orchards  or  Gardens  then  ? ° 

Kemp.  Several  Places  of  it  were  Gardens  and  Orchards;  fome  Places 
had  Houfes,  chiefly  to  the  Northward,  fome  good  Houfcs  and  Orchaids 
efpccially  Mr.  Craven's. 

Mr.  Ait.  Gen.  Do  you  fpeak  of  the  hilly  or  the  low  Ground  ? 

Kemp.  The  middle  Ground  chiefly,  that  that  lay  Northward. 

Air.  Atl.  Gen.  Did  you  know  the  Lynches , the  hilly  Ground  ? 

Kemp.  Up  higher  to  Ratcliff-high-wny,  I did. 

Mr.  Att.  Gen.  Did  you  know  the  Ditch  that  came  under  the  Bottom 

of  the  Lynches? Kemp.  The  Stream  did  run  in  feveral  Places,  but  the 

Ground  was  good  Ground,  Northward  efpecially. 

Mr.  Att.  Gen.  Were  there  any  Houfes  built  on  the  South- fide  of  that 
Ditch  ? — Kemp.  There  were  a great  many  built  between  the  Ditch  and 
the  Thames,  between  Belt-wharf  and  Fox’s-lane. 

Air.  Att.  Gen.  What,  fifty  Years  ago  ? 

L.  C.  J.  Your  own  Survey  fays  fo. 

"his.  Williams.  Call  Daniel  Hams. — Swear  him.  (Which  was  done.) 

Do  you  know  the  Mill  and  Lands  in  queftion  ? 

Hams.  I knew  it  when  it  was  a Mill. 

L.  C.  y.  How  long  is  it  fince  you  firft  knew  it  l— Hams.  Forty  Years. 

L.  C.  J.  Prilhee,  what  Kind  of  a Mill  was  it  ? 

Hams.  A Ground-Ihot  Mill ; (he  took  in  Water  at  Bell-wharf,  and  it 
ran  towards  the  Weft  to  Fox's-lane,  in  feveral  Branches  and  Ditrhes. 

L.  C.  J.  How  ! A Ground-IhotMill,  fayft  thou  ? Why,  thefe  Gentle- 
men fay  it  was  an  Over-Ibot  Mill. 

Hams.  My  Lord,  it  could  be  no  Ovcr-fhot  Mill,  for  the  Water  will  not 
rife  hLh  enough  to  drive  fuch  a Mill  j it  ran  in  feveral  Ditches  to  prefcrve 
it  from  rift  i’ll  to  overflow  the  Ground.  Bcfidcs,  my  Father,  who  was  a 
Mill-wright"  himfelf,  told  me  he  had  known  ic  three-fcore  Years,  and 
knew  it  alvvay.i  a Greund-fhot  Mill:  He  told  me  of  all  the  Mills  about 
London,  what  they  were. 

Mr.  Ait.  Gen.  Pray,  how  old  was  your  Father  when  he  told  you  fo  ? 
Hams.  He  hail  known  them,  he  faid,  fixty  Years,  and  he  has  been 
dead  twenty  Yea r.% 

Mr.  Att.Gen.Why  the  Mill  was  removed  ; he  could  not  know  it  fo  long. 
L.  C.  y.  I know  no  Proof  of  it  but  your  Deeds. 

Hams.  My  Lord,  there  it  was,  he  faid. 

Mr.  Att.  Gen.  Was  there  not  a Pond  and  Ditches  ? 

Hams.  There  muft  be  Ditches  to  receive  the  Water  as  it  came  in  ; but 
ftill  the  more  the  Tide  came  in,  that  filled  up  the  Ponds;  and  as  it  went 
back  again,  it  drove  the  Mill. 

Mr.  Williams.  What  Profeffion  are  you  of,  pray  ? 

Hams.  I am  a Mill  -wright. 

Mr.  Att.  Gen.  Pray,  do  they  make  ufe  of  a Trough  in  fuch  a Mill  ? 
Hams.  They  do  for  an  Over-Ihot  Mill. 

Mr.  Att.  Gen.  Here  is  a Trough  of  Lead  in  their  Lcafe.  Do  not  they 
ufe  a Trough  in  an  Under-fhot  Mill  ? 

Hams.  No,  if  it  be  by  the  Tide  a Ground-Ihot  Mill,  there  is  no  Ne- 
ccffity  of  a Trough. 

Mr.  Williams.  We  have  a great  many  Witnefies  to  this  Point.  Swear 

Grindy. (Which  was  done.) Are  you  a Mill-wright  ? 

Grind 'j.  I am  only  a Miller. 

Mr.  Wiliams.  Did  you  know  the  Mill  in  queftion  ? 

Grindy.  1 cannot  remember  it,  Sir. 

L-  C.  y.  How  long  have  you  known  the  Place  ? 

Grindy.  Thirty  or  forty  Years:  But  I had  no  Acquaint3r.cc  with 
that  Mill  they  fpeak  of ; but  I know  it  is  impoflible  for  any  Over-lhot 
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Mil!  to  be  there:  For  I kept  Part  of  a Tide-mill  myfclf,  and  have  done 
fo  this  forty  Years  ; and  I know  the  Water  mull  rife  at  lead  ten,  twelve, 
or  fourteen  Foot  higher  than  it  needs  in  a Tide-mill.  For  we  take  in  our 
Water  as  the  Tide  comes  in,  and  we  have  a Pair  ofGatis  ihat  are  hung 
with  hinges  at  the  top,  which  open  as  the  tide  comes  in  ; but  the  water, 
as  it  eoetn  out,  (huts  it  again,  and  that  keeps  the  water  to  Hand  three  or 
four  hours  in  fume  mills,  and  then  we  have  only  guts  that  belong  to 
the  wheel,  and  when  we  draw  up  the  gates,  the  water  goes  out.  We 
have  no  water  that  comes  above  the  fhaft,  which  is  half  the  heighth  of 
the  wheel,  which  is  fixteen  foot  high.  To  talk  of  an  over-fhot  mill, 
the  water  mull  rife  fo  high  as  to  go  over  the  whole  marlh. 

L.  C.  J.  And  mull  drown  all  the  town  and  country  too.  It  is  plainly 
fo,  Mr.  Attorney,  talk  as  long  as  you  will. 

Mr.  Att.  Gin.  Friend,  I a(k  you  but  one  fhort,  plain  quell  ion  : I would 
know,  can  they  ufe  a leaden  trough  with  thofe Tide-mills,  as  you  call  them? 
Grirtdy.  We  can  ufe  none,  nor  do  we  make  any  fuch  thing. 

Air.  Alt.  Gen.  Would  not  the  fprings  in  th cLyrubes  carry  an  over-  {hot  mill  ? 
Gundy.  Sir,  I have  fecn  the  place  all  about  many  times  ; and  1 will  lay 
any  man  20/.  to  20J.  that  all  the  fprings  thereabouts  {hall  not  produce  a 
quarter  enough  water. 

Mr.  Williams.  Where  is  George  Cart  ? Swear  him — [IFhicb  was  done. ] 

— Do  you  know  Fox’s-lane? — Carr.  Very  well. 

Mr.  William! . How  long  have  you  known  it  ? 

Cure.  Eight-and-fifty  years. 

Mr.  Williams.  Did  you  know  Sbadwell , the  well  fo  called  ? 

Care.  That  I did,  Sir: 

M'.  Wiliam'-.  Where  flood  it,  pray  ? 

Cure.  At  the  upper  end  of  Fox’s- luxe  as  we  go  weftward,  and  juft  at 
the  fide  of  the  Church-yard  there  is  one  now,  and  brick’d  over  head, 
where  they  ufed  to  fetch  water : 1 never  knew  any  other. 

Mr.  Williams.  Was  that  called  ShadwcU ? 

Care.  1 never  knew  any  other  but  what  l tell  you  of. 

Mr.  I‘.  Sfr  ■ vr.  Pray,  what  was  ufually  taken  to  be  thecaft-bound  of 
Wapping-marfi  ? 

Care.  The  weft  fide  of  Fix’s-lane  was  called  Men Jh -wall,  or  tVall- 
marjby  and  that  was  the  boundary  to  Siepkins’s  lands ; and  eaftward  was 
always  the  lands  of  the  Dean  of  Paul's,  and  1 have  known  it  this  eight- 
and-niiy  years  ; nay,  I was  the  firft  that  ever  built  an  houfc  in  Fox’s-lane. 
Air.  At:.  Gen.  Do  you  know  the  Lynches,  or  thehigh ground  northwaid  ? 
Care.  1 know  it  not  by  that  name. 

Air.  Alt.  Gen.  This  Well  you  fpcak  of,  did  it  not  rife  out  of  that  ground  ? 
Care.  It  was  by  the  Church-yard  that  is  now. 

Mr.  An.  Gen.  You  have  claim’d  the  inheritance  of  it. 

Mr.  Williams.  Sir,  we  hope  we  fliall  not  need  to  be  taught  which  is 
our  inheritance;  where  is  Mr.  Mart?  We  fliall  now,  my  Lord,  anfwer 
the  admeafurement  made  by  her  Surveyor  Holwell.  Pray,  will  you,  Mr. 
Afarr,  tell  the  Court  how  many  acres  it  is? 

Afarr.  The  land  which  is  counted  Wapping-marjh,  which  is  bounded  on 
Fox’s- taut  eaft,  on  the  Dean’s  land  well,  upon  Gretjh  mill,  Well-cloft, 
Nightingale- lane,  &e.  if  we  take  it  to  the  upper  ground,  doth  contain  130 
acres ; but  take  in  that  which  is  in  queflion  too,  and  it  makes  141  acres. 
Mr.  Williams.  Did  you  meafure  it  too,  Mr.  Ley-burn  ? 

Leyhurn.  I did  I’o  too,  Sir  ; and  it  is  as  he  fays. 

L.C.J.  How  much  is  it  ? 

Leybum.  I took  the  whole,  from  St.  Katherine's  to  Fix'i-lane , and  it 
makes  130  acres  befidcs  the  upland  and  foreland,  and  the  like  between 
Grajh-mill and  Wall-marfe-wall:  it  is  at  lead  fo  much;  it  is,  I think, 
fomewhat  more,  the  ditches  being  undetermined. 

L . C.  J.  Weil,  what  is  it  all  this  while  you  keep  my  brother  Gregory  for? 
Mr.  Williams.  If  your  Lordfhip  plcafe,  we  have  only  a fhort  queflion 

to  alk  Mr.  Baron  Gregory ; if  he  pleafeto  be  fworn — [Which  was  dine] 

Where  is  Mr.  Knowles?  Sir,  you  were  plea  led  to  lay  that  the  writings 
were  carried  to  Mr.  Neale's  Counfel  in  Gray's  Inn,  and  that  that  writing 
wasamong  them  ? — Knowles.  T hey  were  fo,  and  I bel  ievc  it  was  among  them . 

Mr.  Williams.  My  Lord,  Mr.  Baron  Gregory  had  the  pcrul'al  of  the 
writings. 

L.  C.J.  But,  Mr.  Williams , my  Brother  Gregory  was  not  named  to 
be  the  Councilor  in  Gray's- Inn. 

Kn-.wl  s.  No,  one  Gage,  or  fome  fuch  name. 

L.  C.J.  I fuppofeitwas  to  Mr.  Cube's  chamber,  that  married  Okty's  widow. 
Mr.  S.  Stringer.  1 believe  it  was,  and  1 am  forry  wc  have  kept  Mr. 
Baron  Gregory  fo  long.  Knowles,  pray,  did  you  know  they  were  with  Mr. 
Baron  Gregory  ? 

L.  C.  J.  Did  you  know  that  they  were  with  my  Brother  Gregory  ? 
Knowles.  No,  my  Lord,  that  I remember. 

L.  C.  J.  Well,  Brother,  we  cannot  help  your  flaying  now ; but  re- 
member you  had  an  offer  made  you  at  firft,  and  you  are  punifhed  for  re- 
fufing  it.  Go  on.  Brother  Stringer. 

Mr.  S.  Pemberton.  My  Lord,  that  which  we  were  furprized  with  the 
laft  Trial,  was  the  newnefs  of  thefe  deeds  to  us.  It  look'd  to  us  to  be  fo 
llrange  a thing,  fo  amazing  a thing  to  us,  that  wc  knew  not  how  to  give 
an  anfwer  to  it.  We  have  fince  confuiered  of  thefe  things,  and  your 
Lordfhip  doth  fee  what  account  they  themfelvcs  have  given  of  them  ; and 
what  an  improbability  it  is  that  thefe  deeds  fhould  be  found,  as  they  fay. 
Here  was  a pefleffion  which  we  have  proved  under  the  Dean  of  Paul’s 
leafe  for  fo  long;  this  they  would  ftrip  us  of;  thefe  deeds  they  have 
trumped  up.  It  made  us  look  into  it  more  warily,  and  we  cannot  con- 
ceive it  probable,  or  any  thing  likely,  that  the  Deed  of  Purchafe,  whereby 
this  land  is  pretended  to  be  purchafed  into  the  family  of  the  Stepiir.s’s, 
fhould  be  found  in  the  hands  of  the  Dean  of  Paul's  Leflee,  who  I ike  wife 
purchafed  it  of  the  Slate,  as  the  inheritance  of  the  Dean  of  Pauls.  How 
could  the  Deed  of  Purchafe  from  Hill  be  in  our  Lcffce’s  houfe  ? 

Mr.  Att.  Gen.  It  was  not,  that  is  a miftake. 

Mr.  S.  Pemberton.  Good  Mr.  Attorney,  do  not  interrupt  me.  We 
muft  rely  upon  it,  that  they  fwore  it  the  laft  rime,  and  that  the  Deed  of 
Inheritance  was  made  four  days  before  our  Deed,  on  purpofe  to  warrant 
the  trick.  Here  is  likewiie  a furrendcr  made  between  Hall  and  Stepk.ns 
produced.  How  fhould  the  Dean’s  Ltflees  come  to  have  that  Deed  of 
furrendcr  ? But  to  fatisfy  your  Lordfhip  in  this  nutter,  we  fhall  give  a 
full  and  fair  evidence  that  thefe  deeds  are  forged. 

Mr-  Bradbury.  My  Lord,  we  have  had  a violent  fufpicion,  that  thefe 
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Deeds  were  forged.  But  we  fufpeft  It  now  no  longer,  for  we  have  de- 
tected it,  and  will  (hew  as  palpable,  fcjf-evideut  forgery  upon  the  face  of 
thefe  deeds  as  ever  was.  1 defire  to  fee  die  Deed  of  the  13th  of  Novem- 
ber, in  the  2d  and  3d  years  of  Philip  and  Alary,  from  Marcellas  Hall  to 
Roper  ; and  that  of  the  22d  of  December,  in  the  fame  years,  from  Mar- 
ctlus  Hall  to  Carter,  I defire  to  fee  too.  Your  Lordfhip  fees  the  ufe  of 
thefe  deeds.  The  one  is  grafted  upon  our  leafe  from  Dean  F.tknrm, 
where  it  is  recited,  that  the  mill  is  demol  Ihed,  and  a new  one  created  in 
another  place  (fays  their  deed) ; and  upon  that  they  fet  up  the  notion  of 
an  over-fhot  mill,  and  all  the  puzzbng  matter  brought  into  this  caufe. 

But  I dare  undertake  to  prove  them  plainly  forged. 

Mr.  Att.  Gen.  'I  hat  is  an  undertaking  indeed. 

Mr.  Bradbury.  It  is  an  undertaking  indeed  to  deleft  the  Defendant’s 
artifice  ; but  I will  venture  upon  it,  and  fhall  demonftrate  it  fo  evidently, 
that  Mr.  Attorney  himlclf  fhall  be  convinced  they  ate  forged. 

Mr.  A:t.  Gen.  Come  on,  let  us  fee  this  demouftration. 

Mr.  Bradbury.  The  Deeds  have  brought  that  evidence  upon  their 
own  faces,  that  is  xooo  witnefles. 

Mr.  Williams.  Prithee  open  the  exception. 

Mr.  Bradbury.  If  your  Lordfhip  pleafe  to  look  upon  them,  the  ftile 
of  the  King  and  Queen  in  both  run  thus:  The  one  is.  This  Indenture, 
made  the  13th  day  of  November,  in  the  fecond  and  third  years  of  tic 
reigns  of  our  fovereign  Lord  and  Lady  Phi, if/  and  Alary,  by  the  grace  of 
God,  King  and  Queen  of  England,  Spain,  France,  both  Sicilies,  Jem  fe- 
lon, and  Ireland,  Defenders  of  the  Faith,  Archdukes  of  Aujtria,  Dukes 
of  Burgundy,  Alillan  and  Brabant,  Counts  of  Hafpurg,  Flanders  and 
Tyrol i.  The  other  is.  This  Indenture  made  the  22d  day  of  December  in 
the  fame  year.  Now  in  November  and  December,  fecond  and  third  of 
Philip  and  Mary,  it  was  impofliblc  for  any  man  in  the  world  to  draw  a 
deed  in  this  foim  that  thofe  two  writings  arc — 

Mr.  Att.  Gen.  Is  that  your  demonftration  ? 

L.  C.  J.  Pray,  let  him  go  on,  methinks  it  is  very  ingenious. 

Mr.  Bradbury.  My  Lord,  I had  the  hint  fiom  my  Lord  Coke  in  his 
firft  Inftitutcs;  not  as  to  this  particular  ftile,  for  I know  he  is  miftaktn 
there,  hut  for  the  detecting  of  forgeries  in  general. 

L.  C.  J.  It  is  very  well  ; pray  go  on. 

Mr.  Bradbury.  My  Lord,  at  that  time  King  Philip  and  Queen  Alary 
were,  among  other  ftiles,  filled  King  and  Queen  of  Naples,  Princes  of 
Spain  and  Sicily  ; they  never  were  called  King  and  Queen  of  Spain,  and 
both  the  Sicilies  then  ; and  laftly.  Burgundy  was  never  put  before  Ald- 
lan.  Now  to  prove  all  this  that  1 fay,  I have  here  all  the  Records  of 
that  time,  which  will  prove  their  ftile  to  be  otherwife.  Firjl,  Wc  fhall 
fliew  the  Afts- of  Parliament  of  that  time.  The  fating  began  the  21ft 
of  Oflober,  in  that  year,  which  was  before  their  Deeds,  and  ended  the  gth 
of  December  after.  Wc  fliall  firft  read  the  titles  of  the  Afts  of  Parlia- 
ment, and  you  will  find  them  juft  as  1 have  opened  them.  Read  the 
Statute-Book. 

Clerk  reads.]  Afts  made  at  a Parliament  begun  and  holden  at  Wtft- 
minjler,  the  onc-and-twentieth  day  of  Oflsber,  in  the  fecond  and  third 
years  of  the  reign  of  our  moft  gracious  Sovereign  Lord  and  Lady  Philip 
and  Mwy,  by  the  Grace  of  God,  King  and  Queen  of  England,  Frame, 
Naples , Jerufelem  and  Ireland,  Defenders  of  the  Faith,  Princes  of  Spain 
and  Sicily,  Archdukes  of  Aufhia , Dukes  of  Millan , Burgundy  and  Bra- 
baut.  Counts  of  Hafpurg,  Flanders  and  Tyrol! : and  there  continued  and 
kept  until  the  diflblution  of  the  fame,  being  the  ninth  day  of  December 
then  next  enfuing. 

Mr.  Bradbury.  Here  in  the  Afts  made  by  the  publick  Council  of  the 
Kingdom,  the  (file  is  in  the  ancient  manner.  And  your  Lordlhip  ob- 
Icrvcs  thefe  no  fmall  differences.  Here  firft  Spain  is  left  out  in  the  enu- 
| mer3tion  of  the  kingdoms,  and  fo  Sicily  and  Naples  is  inftead  of  them, 
i In  the  Deeds,  Spain  is  put  in  before  France,  and  the  Sicilies  made  a king- 
dom too.  Secondly,  Here  in  the  ftile  of  the  Aft  they  are  called  but 
Princes  of  Spain  and  Sicily,  that  in  the  Deeds  is  quite  left  out.  And 
then  in  the  Afts  of  Parliament,  Millan  is  put  before  Burgundy  ; in  the 
Deeds  Burgundy  before  Alillan.  And  how  this  great  alteration  of  the 
ftile  fhould  come  to  be  put  in  a Miller’s  leafe,  is  ftrange.  Wc  have  next 
an  account  of  all  the  fines  of  Hillary  Term,  which  was  the  next  Term 
following  ; for  their  firft  Deeds  happen  to  be  in  Michaelmas  Term,  and 
then  the  Parliament  fate  too.  {Many  of  which  were  read.) 

Mr.  Bradbury.  Here  are  likewife  the  Fines  of  the  Ea/lcr-V  cm  follow- 
ing, which  fhew  that  Hill  the  old  ftile  continued  in  all  the  publick  Re- 
cords. And  if  wc  could  as  eafily  have  brought  all  the  enrolments  of 
Deeds,  that  would  prove  the  fame.  {The  Firus  of  Eafter  Tom  read.) 

Mr.  Bradbury.  Now,  my  Lord,  we  fliall  (hew  when  the  ftile  turned, 
that  was  in  Trinity-Term  after.  {The  Fines  read.) 

Mr.  Bradbury.  But  I cannot  fee  how  thefe  Deeds  could  be  truly  made 
at  that  time,  when  they  Hand  lingle,  and  none  like  them  can  be  fhewn, 
except  they  come  from  the  fame  forge  that  thefe  do.  1 cannot  believe 
the  Miller  alone,  or  he  that  drew  his  leafes  for  him,  could  fo  long  before 
prophely  what  manner  of  ftile  fhould  hereafter  be  ufed. 

Mr.  Williams.  Your  Lordfhip  has  heard  our  Deed  of  the  10th  of  De- 
cember, in  the  fame  year,  read  already  : but  we  having  here  the  Ledger- 
Book  of  the  Church  of  St.  Pauls,  which  cannot  be  made  for  a turn, 

but  was  written  at  that  time;  we  defire  the  ftile  may  be  read  there. 

{Which  was  done.) But  to  go  a little  further,  to  fatisfy  your  Lord-v 

fhip  that  they  are  very  likely  to  be  forged,  we  fhall  give  fome  evidence 
that  this  is  "not  an  unufual  thing  with  fome  people  concerned  in  this 
cauie.  The  witnefles  will  name  them  to  you,  and  give  you  an  account 
of  it.  Swear  this  Lady  and  Sir  Charles  Cotterel.  {Which  was  done.) 

L-  C.  J.  Well,  what  is  it  you  call  thefe  perfons  to  ? 

Sir  John  Trevor.  To  fpeak  plain,  my  Lord,  we  call  them  to  give  an 
account  of  my  Lady  Ivy’s  forging  a Mortgage  from  one  Sir  Wiliam  Salk- 
hill  for  1500/.  of  a houfe  in  St.  Martin's- lane,  to  which  forgery  Mr. 
Duffett,  that  Lady’s  hufband,  was  privy,  and  what  benefit  he  fhould  have 
by  it,  you  will  hear.  Sir  Charles  Cotterel,  pray,  will  you  tell  what  you 
know  cf  my  Lady  Ivy  in  this  matter  ? 

Sir  Lb.  Cotterel.  My  Lord,  that  which  I have  to  fay  is  this  ; my  Lord,  I 
' am  tenant  to  my  Lady  Salkhill,  Sir  William  Salk  hill's  widow.  In  a houfe  in 
St.  Martin’ s-lcrie,  and  was  fo  to  her  hufband  a year  and  a half  before  he 
died.  The  houfe  hath  been  built  backward,  and  the  garden  fide  they  kept  ta 
themfelvcs;  but  all  the  houfe  that  was  firft  built,  I »ook,  and  have  itftilL 

My 
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My  LaJy  /fly  did  come  to  the  houfe  about  three  months  before  Sir  William 
dic'd,  parting  from  her  hufband  Sir  Thants  Ivy  : flic  came  thither  as  a 
refuge;  where  (he  had  been  before,  and  was  received  very  kindly.  He 
died,  as  I faid,  about  three  months  after,  and  my  Lady  then  defired  to 
know  how  accounts  flood  between  Sir  William  and  her  about  moneys  he 
had  lent  her,  and  fupplied  her  with.  And  upon  the  account  fhe  appear- 
ed to  owe  Sir  William  <jt  /.ihe  then  took  4/.  more  out  of  my  Lady  Sati- 
biir s money,  and  told  her,  now.  Madam,  1 owe  you  100/.  She  had  been 
entertained  as  a gueft  there  without  paying  any  thing  for  it,  and  at  his 
death  flic  continued  with  my  Lady  SalkbHl  three  quarters  of  a year  after. 
And  being  there  (3s  file  pretended),  in  great  kmdnefs  to  me,  fhe  perfuaded 
my  LaJy  and  me,  that  the  Icafc  of  my  Lady's  houfe  fiiould  be  turned 
over  to  me,  in  truft  for  a debt  of  fourfeore  pounds  that  was  owing  to  me 
by  Sir  William  Salibill.  Said  I to  my  Lady  Salibill,  Madam,  I am  in  no 
doubt  of  my.  money,  I pay  as  much  rent  as  this  in  a year  and  more,  I 
can  pay  my  lei  f that  way  ; pray  let  me  not  meddle  with  any  fuch  thing, 
Mr,  Duffett  will  be  perfuaded  I intend  to  cheat  them  if  1 fiiould.  But 
ftill  my  Lady  Ivy  was  at  it,  and  prevailed  upon  my  Lady  Salibill  to  prefs 
me  to  it.  At  lafl,  opon  their  importunity,  faid  I,  if  it  be  ncceflary  for 
my  Lady’s  fcrvice,  let  it  be  done  what  you  think  fir.  She  therefore  gave 
direction  to  Mr.  Sullen,  and  he  came  to  me,  and  1 directed  him  to  draw 
a writing  to  turn  over  the  home  to  me  as  a fecurity.  He  afleed  me  how 
much  my  debt  was?  Fourfeore  pounds,  faid  I.  Said  he,  1 fliould  Ice  my 
Lord  of  Sali/bwy's  Icafc  to  my  Lady,  for  he  mull  take  out  fome  things  to 
draw  this  by.  He  did  fee  it,  and  took  as  much  by  note  out  of  it  as  he 
thought  fit,  to  make  the  oilier  by.  Then  a writing  was  drawn,  this  was 
in  Juut  1670,  or  1671,  1 am  not  certain  particularly  which  j but  Ihe 
brings  this  writing,  and  my  Lady  Salibill  fumed  it  by  her  defire > and 
my  Lady  Ivy  and  Mr.  Sullen  were  both  witnefles  to  it.  About  a year  after 
I heard  that  file  let  on  foot  a Mortgage  of  her  own  upon  this  houfe  from 
Sir  Wiliam  Salibill.  I wondered  at  it,  becaufe  when  the  account  was 
made  up,  (he  appeared  to  be  in  Sir  Wiliam’ s debt ; and  1 told  thofe  that 
told  me  of  it,  I would  believe  it  when  I did  fee  it.  1 was  then  informed 
the  writing  was  at  Malmefburj.  She  after  went  out  of  town,  and  comes 
back  again  in  a little  while,  and  this  writing,  as  I heard,  was  fhoivn  to 
fcveral  perfons  of  my  acquaintance,  that  came  to  me  and  told  me  they 
had  feen  it ; but  faid  I,  fo  have  not  I,  but  when  I fee  it  I will  believe  it. 
At  lafl  Serjeant  IVeJI , who  was  a relation  of  mine,  I married  his  aunt, 
one  day  brought  over  this  writing  to  me  ; and  told  me  he  had  got  this 
writing  at  lafl,  and  leave  from  my  Lady  Ivy  to  let  me  Ice  it.  i looked 
upon  itr  and  there  1 did  Ice  at  the  bottom,  where  the  leal  was,  William 
SltbiU,  and  then  1 turned  to  look  upon  the  witnefles  names.  No,  fays 
he,  you  mull  not  fee  that,  who  arc  witnefles  to  the  Deed  ; for  my  Lady 
Ayr  made  me  promife,  before  Qic  let  me  have  it  to  fhcvv  you,  that  you 
fiiould  not  fee  the  witnefles  names.  Then  faid  I again,  I have  lcen 
enough  to  give  me  Catisiadtion : l was  a little  the  more  confirmed  that 
the  thing  was  not  a reality  but  fiction,  and  fo  I told  him.  My  Lady  law 
that  would  not  pal's;  fhe  offered,  provided  Mrs.  Duffett  my  Lady’s 
daughter,  might  have  the  advantage  of  the  houfe,  to  rcleafe  the  matter. 

L.  C.  y.  Pray,  Sir,  for  how  much  was  the  pretended  Mortgage? 

Sir  Char  in  Cotter  el.  For  1500/.  that  Sir  William  Salibill  owed  her; 
which  I thought  fomewhat  ftrange,  feeing,  as  I faid,  Ihe  owed  Sir 
Wiliam  lb  much  at  his  death.  At  lafl  I came  to  produce  my  writing, 
(for  flic  told  me  I might  give  Mrs-  Duffett  a right  to  the  houfe).  Now  I 
had  not  read  over  the  writing  made  me;  but  now  when  I came  to  look 
npon  it,  inffead  of  a Mortgage  for  fecuring  my  debt,  mine  was  a Deed 
of  Sale  from  my  Lady  Salibill,  whereby  the  houfe  and  the  leafe  from  my 
Lord  of  Salijlarj  were  fold  me  for  fourfeore  pounds  ; at  which  I was  a 
little  nma/.cd.  My  Lady  was  then  pleated  to  fay  I was  a cheat,  tho’  I 
had  no  hand  in  it,  nor  indeed  would  have  had  any  thine  at  all  done ; 
but  upon  my  Lady  Ivy's  importunity,  and  my  Lady  Salkhiil's,  I gave 
direction  only  for  a Mortgage. 

L.  C.  y.  What  was  it  that  Sutton  took  out  of  my  Lord  of  Salijbury’ s 
Icafc  ? 

Sir  C.  Cat.  He  was  to  take  notes  to  draw  a Mortgage  of  that  leafe  by. 

L.  C.  J.  He  got  the  notes  tho’,  for  aught  I perceive,  to  draw  another 
Mortgage  by.  A very  trick,  it  fmells  rank  of  the  Knave. 

Mr.  S.  Stringer.  Fray,  Sir  Charles , did  you  ever  pay  any  money  by 
my  Lady’s  order  f 

Sir  C.  Cet.  1 did  lend  my  Lady  Ivy  50 1.  fhe  being  in  diftrefs  for 
money,  afterwards  it  was  made  np  too/.  About  February  1671,  it  was 
made  up  1350/.  and  by  agreement  among  them  my  Lady  Ivy  did  rdin- 
quilh  iliat  faid  Mortgage  file  had  thus  fei  on  foot : and  there  was  a Deed 
Tripartite  made  between  me  of  the  firfl,  my  Lady  Ivy  of  the  fecond  part, 
and  fome  Truftees  for  Mrs.  Duffed  of  the  third  part,  whereby  the 
revet  lion  was  given  to  Mrs.  Duffed,  and  my  Lady  confirm’d  it,  and  gave 
my  Lady  Salibill  a Bond  of  jooo l.  in  which  Colonel  Gravencr  was  bound 
for  her,  that  (lie  fhould  not  trouble  my  Lady  about  the  houfe  ; yet  not- 
svithflanding  did  Ihe  afterwards  write  to  Mr.  Duffed,  as  I have  heard, 
that  (he  would  fet  it  on  foot  again,  and  Ihe  Ihould  have  half  of  what  Ihe 
had  recovered. 

L.  C.  y.  The  Inheritance  of  the  houfe,  it  feems,  is  in  my  Lord  of 
Sal  i/bury. 

Sir  C.  Cot.  Yes,  my  Lord;  Sir  William  Salibill  had  the  original  leafe 
from  my  Lord  of  Salijbury. 

L.  C.  y.  What  direction  did  you  give  Sutton  about  it  ? 

Sir  C.  Cot.  To  make  a Mortgage  only  to  fecure  fouifcore  pound. 

L.  C.  y.  And  what  did  he  make  ? 

Sir  C.  Cot.  An  abfolute  Deed  of  Sale. 

L.C.J.  Was  there  no  provifo  in  it,  to  be  void  upon  payment  of 
money  ? 

Sir  C.  Cot.  No,  nothing  but  an  aflual  Sale  for  fo  much  money. 

L.  C.  y.  You  fay  my  Lady  Ivy  afterward*  did  rcltnquifh  her  pretended 
Mortgage  ; prav  had  Ihe  nothing  for  it  ? 

Sir  C.  Cst.  Nothing  that  I know  of  ; (he  joined  in  that  Deed  Tripartite. 

M {.Williams.  . What  ihould  difpofe  her  to  give  Mrs.  Duffed  1500/.  if 
it  were  really  owing  her  ? 

L.  C.  'J.  Is  that  Mortgage  here  among  your  writings,  Mr.  Attorney  ? 

Lady  Ivy.  Indeed,  my  Lord,  I would  have  brought  it,  if  they  had 
given  the  lcaft  notice  of  whfit  they  now  talk  of. 
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Mr.  /fit.  Gen.  Sir  Charles  Coder.-!,  do  you  know  that  my  Lady  Ivy 
forged  that  Deed  ? 

Sir  C.  Got.  Not  I ; but  it  did  appear  to  me  to  be  no  true  Deed,  upon 
what  I found  and  knew. 

Lady  hey.  You  muff  give  an  account  (or  what  you- have  fait? here 

L.  C.  j.  Nay,  Madam,  pray  do  not  be  in  a paffion  : he  has  fwora 
what  he  has  laid  here. 

Lady  Ivy.  1 f he  doth  (wear  it,  he  is  forfwortr. 

L.  C.J.  Nay,  Madam,  you  mud  be  more  moderate  in  the  Court? 

Mr.  Wiliams.  My  Lady  thinks  Ihe  has  occafion  to  be  angry,  but  it 
may  be  we  (hall  give  her  more  cxcrcife  for  her  patiton  before  We  have  done. 
Pray,  fwcar  that  Lady,  Mrs.  Duffed.  Will  you  acquaint  my  Lord  snJ 
the  Jury,  what  you  know  lias  been  done  by  my  Lady  Ivy,  or  by  hex  direc- 
tion, in  making  and  altering  of  Deeds. 

Mrs.  Duffed.  My  Lord,  I did  Ice  Mr.  Duffed  forge  and  counterfeit 
fcveral  Deeds  for  my  Lady  lay. 

L.  C.  J.  Do  you  hear  what  flic  lays,  Mr.  Attorney  ? 

Mr.  Ate.  Gen.  Yes,  my  Lord,  we  mall  give  an  account  of  her  anon. 

L.  C.  y.  Truly,  1 hope  I mi  flock  her,  and  did  not  hrar  right  what  (lie 
faid.  Pray,  Miflrefs,  fpeak  it  over  again,  and  confider  well  what  you  fay. 

Mts.  Duffett.  ] lay,  my  Lord,  I did  lee  Mr.  Duffed  forge  and  coun- 
terfeit fcveral  Deeds  for  my  Lady  hey.  The  fir'l  thing  that  I dt>  remem- 
ber was  in  the  Trial  between  her  hulband  and  fhe;  Mr.  Duffett  Jid  bv 
her  order  counterfeit  a bond  from  him  to  fome  third  perfon  for  too o/.  anil 
fcveral  letters  pretended  to  be  written  from  Sir  Thomas  to  mv  Lady  Ivy 
were  counterfeit.  The  next  thing  that  I remember:  Mi.  Duffett  was 
writing  upon  a parchment ; I allied  him  what  he  was  writing  r He  an- 
fwered  me.  He  was  counterfeiting  one  Glover's  leafe,  by  which  my  Lady 
would  get  many  hundreds  of  pounds,  and  for  which  he  Ihoukl  have  500/- 
I defired  him  to  confider  what  he  did,  for  before  that  time  he  had  been 
accounted  a very  honed  man.  Some  time  after  that,  my  Lady  Ivy  did  upot> 
pique  to  my  mother,  my  Lady  Salibill,  fet  u-foot  a Mortgage  (lie  pre- 
tended to  have  of  the  houfe  in  St.  Martin  s-lant  for  1500  /.  from  mv 
father.  She  did  once  tell  me  (he  had  fuch  a Mortgage,  as  Use  pretended 
real,  but  that  it  was  drowned  in  a trunk  of  writings  coming  froira 
Malentjbury.  Said  I,  my  mother  and  Sir  Charles  CsUtrei  will  not  believe 
it,  if  you  do  not  let  them  fee  it.  I am  fatisfied  as  to  my  concern  in  it* 
and  would  not  have  you  proceed  in  it,  for  (he  pretended  Ihe  did  it  for  my 
advantage.  But  afterwads  Mr.  Duffett  and  Ihe  did  agree  to  make  a 
writing,  in  my  fight,  of  a Mortgage. 

L.  C.  J.  Was  my  Lady  Ivy  by  when  the  writing  was  made,  as  you  fay  ? 

Mrs.  Duffett.  She  was  by,  giving  him  order  how  to  make  it,  and  whas 
Ink  he  fliould  ufc  to  make  it  look  old  ; and  they  forced  roc  to  make  tire 
Ink,  and  to  fetch  faffron  to  put  in  it  to  make  it  look  old. 

Mr.  S.  Stringer.  Now  will  be  the  time  to  Ihcw  my  Lady's  letters. 

L.  C.  y.  Miflrefs,  I would  alk  you  one  qucilion  by  the  way,  whether 
while  thefc  things  were  doing  at  any  time,  any  body  did  come  in  and 
give  you  any  interruption  ? 

Mrs.  Duffett.  My  Lord,  Mr.  Duffett  and  my  Lady  made  me  Often- 
times Hand  at  the  door  (for  we  were  but  lodgers)  that  no  one  might 
come  and  diflurb  them,  and  I never  remember  any  that  came  in  thither 
but  one  Mr.  Sutton  an  Attorney,  my  Lady's  Attorney. 

L.  C.  J.  Did  he  fee  any  of  this  domS  ? 

Mrs.  Duffed . I cannot  lay  he  helped  to  do  anv  thing,  for  when  he 
came  in,  they  fometimes  fcnt  me  out  to  fee  that  'no  body  (houlJ  come 
upon  them  ; and  fo  what  lie  did,  I cannot  fay.  But  he  was  let  in  when 
Mr.  Duffed  was  counterfeiting  for  my  Lady  Ivy. 

L.  C.  J.  When  was  this ; about  what  time  ? 

Mrs  Duffed.  Of  the  day,  my  Lord  ? 

L.  C.J.  No,  how  long  ago  is  it? — Mrs.  Duf.  It  might  be  about  70,  or  71 . 

L.C.J.  Y ou  are  my  Lady SalkhiWs  daughter,  1 think,and  married  Duffett  t 

Mrs.  Duffed.  I did  fo.  my  Lord,  I am  her  daughter. 

Mr.  Stringer.  Pray,  what  did  they  do  to  the  Deeds  they  made,  to 
make  them  look  like  ancient  true  Deeds  ? 

Mrs.  Duff, it.  For  the  making  of  the  outfidcs  look  old  and  dirty,  they 
ufcd  to  rub  them  on  windows  that  were  very  dully,  and  wear  them  in 
their  pockets  to  create  them,  for  fome  weeks  together,  according  as  they 
intended  to  make  ufc  of  them. 

Mr.  Alt.  Gen.  My  Lord,  as  it  happens,  we  have  that  Deed*  flic  talks 
of,  called  Glovers  Itale,  here. 

L.  C.  J.  Ay,  I fuppofc  you  have  fuch  a Deed  ; it  is  a famous  Deed 
in  Wcjlmhjltr-Uatl. 

Mr.  Alt.  Gen.  Here  it  is,  we  defirc  (lie  may  look  upon  it.  [ Which  Jhe  die!.] 

Mrs.  Duffett.  As  for  this  Deed,  1 cannot  fwcar  this  is  the  Deed,  there 
have  been  io  many  made  by  them.  But  he  did  counterfeit  a Died  that 
he  told  me  was  one  Glover’ s leafe. 

Mr.  Wiliams.  Miflrefs,  you  were  going  on  to  tell  how  they  did  ufe 
their  Deeds  they  made.  Pray  tell  us  how  they  ufcd  to  lay  them  in  the 
Balconies,  and  all  you  know  of  the  art. 

L.  C.  j.  Ay,  how  was  it? 

Mrs.  Duffett.  When  they  had  been  rubbed  upon  the  window  to  make 
them  look  dirty,  and  they  were  to  pafs  for  Deeds  of  a great  many  Years 
(landing;  it  was  ufcd  to  lay  them  in  a balcony,  or  any  open  place,  for 
the  rain  to  come  upon  them  and  wet  them,  anil  then  the  next  fun-fhine 
day  they  were  expo  fed  to  the  fun,  or  a fire  made  to  dry  them  huffily,  that 
they  might  be  (hrivelled. 

L.C.y.  Is  your  hulband  dead  or  alive? — Airs.  Duffett.  Dead,  Sir. 

Mr.  Ait.  Gen.  How  long  has  he  been  dead  ? 

Mrs.  Duffed.  I was  not  at  his  death  with  him,  he  died  bevond  feu 

L.C.J.  Was  your  hulband  alive  when  Mr.  John  fan's  Bufinefs  was  ? 

Mrs.  Duffett.  Yes,  he  was. 

L.  C.  J.  Yes,  1 know  he  was  in  Court ; tho'  I aficcd  the  queftion,  I 
remember  all  that  bufinefs. 

Mts.  Duffett.  I was  fubpesna’d  in  at  that  time,  but  my  Lady  Ivy 
would  not  let  me  fwear. 

L.  C.J.  Fray,  Miflrefs,  what  bad  your  hulband  for  his  pains  ? 

Mr.  Wiliams.  Had  he  any  (hare  of  the  money  lent  by  Sir  Charles  Cotter  el? 

Mrs.  Duffett.  My  Lady  Ivy  gave  him  in  my  light  100 1.  of  Sir  Charles 
Cst  ter  el's  money. 

, Mr.  Williams.  Do  you  know  any  body  elfe  that  had  any  of  that  monev  ? 
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Mrs.  Duffett.  The  Attorney  had  200 /.  of  the  lame  money  too. 

L.  C.  j.  What  Attorney  do  you  mean  ? — — hAts.  Duffett.  Mr.  Suiter:. 

L.  C.  J.  Had  he  fo,  how  came  he  10  deferve  it  f 

M r.  Dibit  ns.  Pray,  Madam,  what  do  you  know  of  counterfeiting  any  Teals  ? 
Mrs.  Duff  ill.  Mr.  Duffttt  once  bad  the  impreffion  of  a feal  ill  his  hand’, 
wich  which  he  laid  he  was  going  to  one  Mr.  Dry  Jen,  to  have  it  counter- 
feited ; but  1 do  not  remember  what  the  feal  was. 

MV.  IVtiliaut! . When  the  deeds  were  written,  how  did  he  ufe  to  put  the 
names  to  them ! 

Mrs.  Duffett.  I have  fecn  my  Lady  herfelf  write  fome  great  Letters  of 
the  names  lull  upon  other  papers,  which  Mr.  Duffttt  could  not  fo  well 
hit,  and  he  has  writ  the  reft. 

Mr.  Williams.  Can  you  tell  the  names? 

Mrs.  Duffttt.  Truly,  1 do  not  remember  what  names. 

Mr.  IViutami.  We  have  another  witnefs  who  will  give  you  an  account 
of  tome  Letters  of  my  Lady's,  which  wc  (hall  defire  to  be  read.  Swear 
Mrs.  Elizabeth  Rye  ill.  [it'buh  ivat  Amt.) 

Mr.  /in.  Gen.  She  talks  of  Glover's  leafe. 

L.  C.  J.  She  lap,  ihc  doth  not  know  whether  that  be  the  deed,  there 
were  fo  many  forged,  Mr.  Attorney.  But  (be  (wears  thus,  my  Hulband 
did  forge  a writing  be  called  Glazier's  lcafe. — 

Mrs.  Duffttt.  She  had  two  or  three  mortgages  forged. 

Mr.  IVtltiams,  Come,  Miftrefs,  where  had  you  thefe  Letters  ? 

Mrs.  Rycott.  1 had  thefe  Letters  from  Mr.  Duffttt. 

Mr.  Williams.  Pray,  where  had  you  thefe  bottles? 

Mrs.  Rycatt.  This  is  the  ink  1 law  Mr.  Duffttt  write  for  my  Lady  Ivy 
with,  at  Mrs.  Lee'  s lioufe,  at  the  table  in  the  kitchen. 

L-C.J.  Who  did  he  write  for  ? 

Mrs.  Kyiott.  For  my  Lady  Ivy ; 1 did  not  know  what  they  were  that 
were  written,  but  he  laid  they  were  forged  ; and  with  ink  out  of  thefe  bot- 
tles be  laid  hr  con  Id  make  new-written  writings  look  likeold  ones  very  loon. 

Mr.  in  Maim.  Did  you  ever  fpeak  with  my  Lady  Ivy?  Do  you  know 
her  hand  i 

Mrs.  Rycatt.  I do  not  know  thefe  Letters  to  be  her  hand  ; but  Mr. 
Duffttt  gave  me  them  as  her  Letters. 

Mr.  Williams.  Sir  Char  let  Centre!,  pray,  will  you  look  upon  them  ; you 
know  roy  Lady  Ivy's  hand. 

S ir  Charle . Csttercl.  i do  fo— they  arc  all  of  a hand,  and  I think  they  arc 
my  Lady’s : I believe  it  truly. 

CUrk  reads ,]  This  is  figned  T,  1.  [ All  the  Letter j were  read.] 

Mr.  Williams.  Your  Lordfh  p fees  one  of  thefe  Letters  tells  Mr.  Duf- 
fttt, ihc  intends  to  let  S i r IVHiiam Sali bills  mortgage  on  foot,  and  hcfliould 
have  half  what  Ihc  recovered.  If  it  were  a true  mortgage,  why  Ihould 
ihc  have  give  him  half  ? 

L.  C.  J.  They  were  very  great  together,  that  is  plain  ; they  were  very 
familiar.  What  were  Mr.  Duffett' s merits  towards  my  Lady,  1 cannot 
tell.  Will  you  go  on  f It  is  late. 

Mr.  Williams.  This  is  all  we  (hall  offer  at  prefent,  'till  wc  have  occa- 
£on  further  from  them. 

L.  C.  J.  Well,  what  fay  you  to  this,  Mr.  Attorney  ? 

Mr.  Att  Gen.  If  they  have  done 

L.  C.  J.  They  have,  they  fay. 

Mr.  An.  Gen.  Then  may  it  plcafc  your  Lordibip,  and  you  Gentlemen 
of  (he  Jury,  1 ihall  begin  to  anfwcr  their  evidence  about  the  firlt.  They 
have  produced  feme  argumentative  evidence  out  of  many  Records,  to  con- 
vict our  deeds  of  forgery.  In  truth,  if  they  had  not  bragg'd  of  this  very 
dung,  it  had  been  a Ihrcwd  objection,  hecaufe  we  could  not  have  been 
p repined  to  have  given  an  anfwcr  to  what  we  could  not  have  forefeou  we 
ihould  have  been  acculedof.  But  upon  their  boatts  they  have  put  us  upon' 
the  fearch  as  well  as  they,  and  we  can  give  as  good  an  account  of  it.  They 
tell  you  they  had  their  hint  from  my  Lord  Cake  -,  but  that  hint  has  led  them 
into  a great  error  ; for  he  is  iniltakcn  hi  in  hit  in  the  computation  of  this 
time,  as  he  is  in  a great  many  other  things. 

Mr.  Bradbury.  1 know  he  is  miftaken  ; but  I depend  not  upon  his  re- 
marks of  that  time.  1 faid  only,  I had  the  general  hint  about  detecting 
forgeries  from  thence. 

Mr.  Att.  Gen.  But  yet  for  all  your  confidence  of  the  demonflration,  your 
foundation  fails  : For,  my  Lord,  to  fettle  the  fact,  wc  ihall  (hew  that  the 
King  of  Spain,  Charles  V.  who  was  likewife  Emperor,  refrgned  hisCrown 
the  25th  of  October,  in  the  2d  and  3d  years  of  Philip  and  Alary.  It  is  true, 
the  Parliament-Rolls,  in  the  title  of  them  relating  to  the  firft  day  of  the 
feffion,  there  tire  ilile  that  was  ufed  at  firlt  could  not  be  altered.  But  the 
fait  of  their  being  the  King  and  Queen  of  Spain , was  fo  notorious  to  all 
the  World,  that  we  (hall  {hew  you  in  multitudes  of  the  Rolls  of  th3t  year, 
the  (tile  w.  s as  in  our  deeds  ; fo  that  the  ufe  might  be  various  : But  that 
will  not  prove  our  deeds  forged.  It  may  be,  the  Courts  of  Law  might  not 
take  notice  of  it,  as  to  alter  the  ilile  ’till  ‘Trinity  term  ; though  wchave  not 
iearchcd  fo  far  among  them,  but  in  the  common  conveyances  which  are 
upon  Record  in  the  Rolls,  there  it  is  altered.  And  as  to  the  time  of  their 
becoming  King  and  Queen  of  Spain , we  have  an  Hiftory  that  tells  you  the 
very  day  when  the  King  refigned,  which  was  the  25th  of  October. 

L C.  J.  1 tell  you.  Gentlemen,  methinks  Mr.  Attorney  has  been  very 
fortunate  to  day,  in  giving  very  I'atisfadtory  anfwers  to  two  objections  : 
Firft,  they  would  quite  dell  roy  Mr.  Neale's  title  to  this  land,  by  a piece 
of  evi  cnee  that  they  had  never  had,  but  that  Mr.  Neale  had  bragged  of  it; 
and  that  was  the  furvey,  which,  with  much  confidence  of  the  victory,  was 
produced  : and  yer,  whrn  it  was  fo,  to  me  it  feemed  the  ftabbingeft 
enemy  the  defendant's  Caufe  had  ; but  that  you  arc  to  have  with  you, 
and  muff  judge  upon  it.  Now  he  tells  you  again,  Mr.  Neale  has  been 
a blabb  of  his  tongue,  and  could  not  keep  the  fccret  to  him  fell,  but  mult 
brag  that  tl|e  deeds  were  lorgcd,  for  the  Ilile  of  the  Queen’s  reign  is  chang- 
ed ; anJ  by  this  bragging  they  have  fmoked  the  bufinefs,  and  can  (hew 
Records  for  it.  But  now  inffead  of  Records,  the  up  (hot  is  a little  loufy 
Hillary.  Can  that  be  an  anfwer  to  thofe  great  numbers  of  Records  brought 
by  the  other  fide  ? Isa  printed  Hiftory,  written  by  1 know  not  who,  an 
evidence  in  a Court  of  Law  ? 

Air.  An.  G/n.  My  Lord,  befides  that,  which  we  muft  fubmit  to  your 
Judgment,  wnether,  upun  fuch  a |>oint  of  fact  in  a foreign  Country,  to  be 
done  fuch  a day,  a foreigner's  Hiftory,  not  printed  for  this  purpufe,  (hall  be 
s fort  of  evidence;  but!  lav,  befides  that,  here  is  a Gentleman,  M r.  Clerk, 
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that  fearched  the  Roll*  and  he  will  tell  you  what  they  are  in  this 
point. 

Mr.CWr.  I did  fearch  in  the  Rolls,  and  find  many  in  that  year  like 
thefe.  And  my  Lord  Cake  is  utterly  miftaken  ; he  fays  it  was  not  altered 
'till  the  4th  and  5th  years  of  Phil,  and  Alary. 

L.  C.  "j.  I care  not  what  my  Lord  Ccie  fays,  but  what  the  Records  fay, 
let  us  fee  them. 

Mr.  Clerk.  I faw  a great  many  in  that  year. 

L.  C.  "j.  Lord,  Gentlemen,  what  do  you  make  of  us,  to  keep  us  here 
with  1 do  nut  know  what!  Mr.  Attorney,  he  tells  us  that  Mr.  Neale  was 
fo  great  a blockhead  to  brag  of  this,  and  fo  wc  were  prepared  for  an  anfwcr  ; 
but  all  the  anfwer  is,  roy  Lord  Cake  is  miftaken,  and  there  are  many  Re- 
cords, but  wc  have  none  of  them,  Pmnioniti,  Pnemumti . If  he  did  brag  fo, 
and  you  knew  it,  and  would  not  bring  records  to  wipe  off  the  objection,  it  is 
ten  tiroes  worfethan  if  it  had  beer,  anfwercd  only  with  the  unexpectednefsof  it. 

Mr.  Bradbury.  My  Lord,  I dare  affirm  that  there  are  none  of  the  Rolls 
of  that  year  fo,  till  alter  Eajier-T erm — 

L.  C.  y.  Lord,  Sir,  you  mult  be  cackling  too ; we  told  you  your  objec- 
tion was  very  ingenious,  but  that  mull  not  make  you  iroublefome;  yoo  can- 
not lay  an  egg,  but  you  mult  be  cackling  over  it.  The  objection  is  now  upon 
them,  let  them  anlwcr  it  if  they  can.  Have  you  any  of  the  Records  here  l 
Mr.  Sol.  Gen.  We  have  not,  it  feems,  my  Lord. 

L.  C.  y.  Then  this  muft  pafs  unanfwered,  and  muft  be  left  to  the  Jury. 
Mr.  Sol.  Gen.  But,  my  Lord,  they  have  gone  a little  farther  in  this  cafe, 
and  indeed  farther  than  becomes  them,  I think,  to  lay  afperfions  upon  my 
Lady  Ivy , as  if  Ihe  were  frequently  guilty  of  forgery.  And  for  that  Sir 
Charles  Colterel  fwearv,  that  flic  did  pretend  Ihe  had  a mortgage  of  a houfe 
in  St.  Alartin' s-lant  for  1500/.  and  this  mortgage,  he  fays,  he  was  told  of  by 
fome  that  did  fee  it ; whereupon  he  did  likewife  defire  to  fee  it ; and  with- 
out feeing  of  it,  he  declared,  he  would  never  be  fatisfied  of  the  reality 
of  the  thing:  and  thereupon  Mr.  Serjeant  Wejl  brought  it  him,  and 
he  law  it,  but  was  not  permitted  to  fee  the  witnefles  names,  and 
thereupon  he  was  more  diflatisficd  than  before  about  ir.  But  if  Sir 
Charles  Cstterel  had  given  any  the  leaft  intimation  of  fuch  a thing,  now 
wc  would  have  gratified  them  with  a fight  of  it  in  Court,  where  he  Ihould 
have  had  his  full  view  ; for  my  Lady  has  it  ftill,  and  it  is  a true  mortgage, 
and  for  a real  confideraiion.  But  he  fays  this  is  releafed,  and  Ihe  did  that, 
as  is  fuppofed,  to  fupprefs  any  inquiry  after  it.  But  with  reverence  to  Sir 
Charles  Cotter  el,  the  fadt  is  otherwife.  My  Lady  Salibill  pretended  to  a 
debt  from  my  Lady  Ivy , for  nine  years  diet  for  four  Perfons;  and  the 
reckoning  being  made  according  to  my  Lady  Ivy’s  quality,  was  made  fo 
high,  that  it  paid  off  the  mortgage  : But  (he  has  the  deed  ftill — 

L.  C.  y.  But  what  fay  you  to  the  deed  of  falc,  and  rny  friend  Sutton’s 
notes^out  of  the  lcafe  ; and  the  debt  of  96/.  and  4/.  but  a little  before  ac- 
knowledged by  rny  Lady  Ivy — 

Air.  Sol  Gen.  My  Lord,  in  anfwer  to  that,  we  fay,  he  has  been  pleafed 
to  give  it  a great  deal  of  garniture;  and  as  he  is  mailer  of  the  ceremonies, 
to  adorn  the  (lory  with  abundance  of  llourilhes  of  his  own  kindnifs  and  in- 
terefts 

L.  C.  y.  Mr.  Sollicitor,  you  are  not  t<j  judge  of  that,  whether  it  be  flou- 
rilh  only  or  lubltancc;  the  Court  and  the  Jury  are  the  Judges  of  that,  and 
truly  I think  it  very  material  to  the  Caufe ; I affure  you  I do  ; let  the  dirt 
be  taken  oft’ as  ir  can,  it  fticks  very  much;  I muft  fpeak  my  mind. 

Air.  Sol.  Gen.  When  I am  over-ruled,  I acquicfce  in  the  Judgment  of 
the  Court. 

L.  C y.  Pray,  Sir,  apply  yourfclf  to  anfwer  the  evidence. 

Air.  Sol.  Gen.  So  I do,  my  Lord,  as  well  as  I can.  The  next  witnefs  i£ 
this  Gentlewoman,  Mrs.  Duffett-,  Ihe  fwears,  that  (he  faw  her  hulband, 
Mr.  Duffttt , counterfeit  many  deeds,  (he  does  not  particularize  them  : 
And  here  have  been  likewife  fevcral  Letters  read,  that  did  import  a tranf- 
adtion  and  corrcfpondencc  between  my  Lady  Ivy  and  him. 

L.  C.  y.  Pray,  Mr.  Sollicitor,  remember  (he  fwears  ihc  faw  that  leafe 
of  SaUhill's,  and  that  called  Glover’s  leafe. 

Air.  Sol.  Gen.  My  Lord,  this  witnefs  that  fwears  this,  isnot  only  a Pcr- 
fonunfitto  be  believed,  but  is  contradicted  by  a Record;  and  for  that,  my 
Lord,  it  ftands  thus  : Mr.  yohnfon,  as  is  well  known,  had  his  trial  for  the 
matter  about  which  flic  now  fwears : for  Mr.  Johnjbn , on  the  behalf  of 
Alderman  Ireton , undertook  to  pay  50c /.  to  Mr.  Duffett,  to  procure  fomc- 
body  to  fwear  the  deed,  called  Glover's  leafe,  to  be  forged.  Upon  this  there 
was  an  information  exhibited  in  this  Court  againft:  Mr.  fob/fany  for  Hib- 
ernation ; and  upon  full  cviJence  yohnfon  was  convicted  for  his  endea- 
vour. And  the  Record  of  that  convi&ion  we  have  here,  and  defire  to  have 
produced  and  read. 

L.  C.  y.  And  I tell  you,  Mr.  Sollicitor,  that  is  no  evidence  in  this  Cafe. 
Air.  Sol.  Gen.  Why,  pray,  good  my  Lord,  did  not  they  here  juft  now 
fwear  her  ? 

L.C.y.  But  the  Information  put  in  by  Mr.  Attorney  Noy,  pray,  re- 
member, was  not  fuffered  to  be  read,  becaufc  not  againft  any  of  the 
Parties,  but  third  Perfons. 

Mr.  Sol.  Ge”.  But  pray,  my  Lord,  give  me  leave  to  apply  it  to  the  ob- 
jection here  made  in  our  cafe,  to  the  credit  of  our  deeds.  They  fay  it  is 
fufpicious,  becaufc  my  Lady  ivy  ufed  to  forge  deeds  ; and  particularly  Duf- 
fett, they  fay,  did  once  forgefor  her  Glover's  leafe.  Now  to  anfwer  that,  we 
come  to  fluw  that  my  Lady  Ivy  did  not  forge  Glover’s  leafe ; but  there  W2* 
indeed  an  art  ufed  to  perfuzde  Duffett  to  fwear  it  forged,  when  indeed  it  was 
not ; for  which  trick  yohnfon,  that  was  the  agent,  or  inftrument,  was  con- 
victed; and  th3t  conviction  is,  I think,  agood  eviJenqc  that  it  was  not  forged. 

L.  C.  y.  None  in  the  world,  Mr.  Sollicitor  ; and  that  from  the  very  evi- 
dence that  has  been  given  in  this  Caufe  this  day;  For  it  is  plain,  if  you  will 
believe  this  woman,  (and  I yet  fee  no  Caufe  to  the  contrary)  that  (he  was  com- 
ing into  the  Court  to  have  fworn  the  truth,  which  would  have  perhaps 
cleared  yohnfon  but  my  Lady  Ivy  would  needs  keep  her  away.  Now  if  Duf- 
fett were  lo  great  a rogue  as  to  forge,  he  would  not  (tick  to  fwear,  to  pro- 
tect that  forgery  : And  then  how  eafy  a thing  was  ir,  had  Jtbnfn  been  the 
greateft  Saint  in  the  World,  to  have  got  him  convicted  upon  w hat  Duffett 
came  to  fwear  againft  him ; though,  lrad  flie  come  then  in,  Duffett  would 
have  appeared  one  not  at  all  fit  to  be  credited: 

Air.  Sol.  Gen.  My  Lord,  I have  then  one  thing  more  to  offer;  I can- 
not tell  indeed  whether  it  be  material,  for  it  feems  1 have  been  fo  unhappy 
as  to  offer  fome  things  that  have  not  been  thought  material. 
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L.  C.  y.  You  have  Co  indeed,  Mr.  Soflicitor,  I mu  ft  fpeak  the  truth  ; 
there  have  been  fcvcral  things  offered  as  evidence,  which  in  another  Caufe 
and  Place*  w!>uld  not,  I ani  fufc,  havo  been  offered. 

Mr.  Si..  Gen.  My  Lmd,  I fubniit  what  I offer  fer  my  Clienr  to  rhe 
judgment  of  rhe  Court.  Bur  that  which  I would  fay  now,  is  this  : We 
have  here  the  hulbund's  oarh  ennet  rfting  this  matter,  that  this  woman  who 
now  takes  upon  her  to  fwcar  thrfc  forgeries  and  things,  told  him  file  could 
have  50c  1.  if  flic  would  fwear  againfl  my  Lady  Ay. 

L.  C.  J.  Is  that  cviJence  againfl  the  wife? 

Mr.  S.Uicltm . He  1<  nowduid,  it  feciv.s  ; but  here  is  hisonth. 

L.  C.  j.  Pray,  contidcr  with  yourl'elf,  could  the- hufband  have  been  a 
witnefs  againft  the  wife  about  what  flic  told  him  upon  an  information  for 
that  offence  of  fubomation  ? 

Mr.  Sal.  Got.  No,  my  Lord,  I think  not. 

L.  C.  ‘7.  Could  the  wife  be  an  evidence  againfl  the  hufband  for  the  for- 
gery > 'Mi  . S I.  G.n.  No,  my  Lord,  flic  could  not ; and  yet  ifce  fwcars 

it. upon  him  here. 

L.C.  J,  That  is  not  againfl  him,  man  ; he  is  out  of  the  cafe,  but  agarntt 
my  Lad  1 hy  ; and  how  can  the  oath  of  the  hufband  be  evidence  here  ? 

Mr  A.  • Gen.  Crycr,  call  Mr.  Gilfcn,  to  give  an  account  of  this 
Gentlewoman. 

Mr.  Sal-  Gen.  Suppofe,  my  Lord,  that  both  hufband  and  wife  were 
brought  as  evidence  againfl  my  Lady  hy,  Were  that  good  ? 

L.C.  J.  Certainly  that  were  very  good. 

Mr.  Sc  .Gen.  Why  then,  my  Lord,  one  of  thrm  fays,  that  fhe  few 
fuen  ami  fucli  things  done  by  Lady  Ivy,  and  by  him  for  her  ; and  the 
Othrr  fays,  fucb  things  were  not  done,  but  fhe  confcffed  fhe  could  have 
5C0  /.  to  fwcar  they  were  done : Shall  not  this  evidence  be  admitted  to  con- 
tradict the  other  ? 

L.  C.  1.  Why,  good  Lord  ! Gentlemen,  is  the  philofophy  of  this  fo 
witty,  that  it  need  £c  fo  confidently  urged  ? Is  it  good  Logick,  that  bc- 
caule  they  both  were  good  witntffts  againfl  my  Lady  Ivy,  therefore  cither 
of  them  is  a good  witnefs  againfl  the  other?  Shall  the  hufband’s  oath  be 
read  againfl  the  wife,  to  fix  a crime  upon  her  ? Sure  you  do  not  intend  this 
fliall  pat's  for  argument,  but  to  fpend  time. 

Crycr.  Here  is  Gil/an  now,  Sir. 

Mr.  Att.  Gen-  Swear  him.  (Which  vine  Jane. J 

Air.  Sal.  Gen.  We  are  not  now,  my  Lord,  examining  what  Buffett 
fwerc  about  forgery  or  not  forgery  ; hut  is  not  this  confvffion  of  hers  an 
aigumcrit  againfl  the  credit  of  her  teflintony,  who  now  fays,  fhe  faw  my 
Lady  hy  do  foand  fo,  when  flic  has  coiifcffcd  fhe  could  have  money  to 
fwcar  againfl  my  I.aJy  Ivy. 

L.C.y.  But,  Mr.  bollicitor,  if  yon  will  not  apprehend  the  queftion, 

I cannot  help  it ; Is  it  not  the  hufband  that  fwcars  againftthc  wife? 

M . Alt.  Gen.  Do  you  know  that  Gentlewoman  there,  Gilfon  ? 

Giijcn.  1 have  heard  of  her. 

L.  C.  y.  Nay,  be  not  angry,  Mr.  Sollicitor;  for  if  you  be,  we  can-  | 
not  help  that  neither.  The  Law  is  the  Law  for  you  as  well  as  me. 

Mr.  Set.  Gen.  My  Lord,  1 muft  take  the  Rule  from  you  now. 

L.  C.  7.  A:>J  lb  you  fllall,  Sir,  from  the  Court,  as  long  as  I fit  here  ; 
and  fo  fli.iil  every  bodyclfc,  by  the  Grace  of  God.  I affure  you  1 care 
not  whether  it  pleafe  or  difplcafc  ; we  muft  not  have  our  time  taken  up 
with  inipcirincnt  things ; for  I muft  fay,  there  have  been  as  many  offered 
i»  this  Caufe  to-day,  as  ever  were  in  any  Caufc  that  ever  I heard  ; and  if 
all  he  net  as  feme  would  have  it,  then  they  muft  be  in  paffion  prefently. 
The  Court  gives  all  due  fclpr&s,  and  expeds  them. 

Mr.  An.  Gen.  Have  you  any  acquaintance  with  that  woman  ? 

Glljhi.  f have  fern  her  a great  while  ago. 

Mr.  Ait.  Gen.  What  do  you  know  of  her  ? What  reputation  is  fhe  of  ? 

Gilfon.  I know  nothing  of  her  reputation  ; I know  fhe  was  Mr.  Buf- 
fett'% wife. 

I..  C.  7-  And  fo  do  we,  fhe  tells  us  fe  : What  then  ? 

Gikfen.  I have  lecn  her  a- bed  with  Mr.  Ffogmsrton,  and  fhe  told  me  fhe 
had  thep  a frog  in  her  billy. 

Mr.  William.  It  feems  then  by  having  this  Gentleman  fo  ready,  they 
were  aware  of  this  too  : 1 fuppnfe  Mr.  Beale  bragg’d  of  this  too,  or  die 
tlie  guilty  conference  put  them  upon  preparing  for  it.  But  yet  I think 
they  do  us  no  great  harm  by  it. 

Mr.  Alt.  Gen.  You  will  give  our  evidence  an  anfwer  I fuppofe  by  am! 
bye  : But  we  will  go  on  to  the  reft  of  yours.  As  to  the  bill  and  anfwer  in 
the  year  i6aq,  in  that  of  John  Siepkim,  it  is  faid,  he  makes  the  bounds  call- 
ward  to  be  FtAs-lane  5 but  it  is  plain,  he  that  gives  in  that  anfwer  was 
not  acquainted  with  the  tranfa&ions  of  the  Eflatc  before  his  own  time. 
And  if  you  confidcr  the  lime  of  that  anfwer,  there  was  near  fourfcorc  years 
then  pall  fince  the  lcafe  made,  and  fo  long  it  had  been  out  of  the  family, 
rendering  a pepper-corn  rent;  and  fo  the  profitable  intereft  was  only  the 
four  acres  furrendered  to  him  by  the  tenant,  before  the  licence  to  ahenc  : 
and  it  appears  not  that  lie  had  any  notice  of  the  reverfion.  But  I obferve 
in  the  anfwer  there  is  one  paffage  remarkable  j that  there  was  a way,  time  , 
out  of  mind,  that  did  part  this  land,  and  that  which  was  reputed  the  Dean 
and  Chapter's  land.  Now  that  doth  not  tic  it  up  to  make  Fox's-lanc  that  I 
fame  way,  hut  only  fays  generally,  there  was  an  old  way,  which  muft  be 
underltood  of  the  way  down  from  Cad:- bill  to  Hell  wharf:  So  that  1 take 
it,  that  this  is  no  conclufion  upon  us.  Nor  upon  the  fame  ground  isthat 
kafe  made  1 -5  faaibi,  by  'John  Stepkins,  where  he  abutts  bis  land  upon 
that  wall  whicn  is  called  Wall-mar jh-wall,  and  covenants  to  have  the  rent 
Increafed,  ir  any  thing  beyond  that  be  recovered  ; for  there  was  near  thrcc- 
fcore  years  to  come  then  of  this  lcafc,  and  he  had  no  pretence  of  title  to 
con  left  it  at  that  time ; and  fo  the  verdicts  are  all  anfivered  that  way,  the 
lcafe  expired  not  till  the  year  1 080. 

Mr.  Sol.  Gen.  Then,  my  Lord,  for  the  furvey  that  they  produce  of  the 
late  times,  by  order  of  the  Committee  of  Parliament  for  falc  of  Church- 
lands,  how  that  fhould  gives  tide,  1 do  not  underftand.  It  is  the  firft 
time  I ever  heard  of  a particular  of  Dean  and  Chapter’s  lands  to  be  an 
evidence,  when  at  that  time  there  was  no  Dean  and  Chapter.  But  that 
which  i?  a clear  anfwer  to  it  is  this : Win:rburn  who  had  the  kafe  from 
the  Church,  did  alfo  claim  under  Marcellas  HAl,  who  had  a kafe  for  nine- 
ty years : that  in  time  expired  in  the  year  1640.  That  intereft  being  then 
determined,  he  gets  thefe  put  into  the  furvey  (which  it  was  his  intereft  to 
do)  .is  the  inheritance  of  the  Church,  which  would  gain  him  a fec-timple 
upon  liispurcbafe,  he  concealing  the  long  lcafe,  and  they  being  fo  long 
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in  pofkffion  ) whereas  other  wife  he  could  only  have  an  Eflatc  for  years : 
and  if  appears  all  the  deeds  w<  re  in  his  cuftod)  at  that  time.  For  the  other 
witncfies  that  fpeak  to  the  Wall,  that  we  muft  leave  to  the  Jury's  confi- 
dcratioil,  upon  the  balance  of  the  evidence.  For,  with  fubmiffion,  my 
Lord,  taking  the  evidence  as  it  Hands  together,  if  that  kafe  of  Momlbts 
Hall  be  a good  lcafe,  thefe  feveral  conveyances  we  produce  are  fupported, 
and  do  explain  that : He  fur  renders  four  acres,  which  are  the  lands  that 
arc  afterwards  conveyed  to  Fex,  which  is  mentioned  in  the  deed  of  his  fur- 
render  to  be  the  green  Hilly-Bank,  and  that  was  the  boundary  of  the  four 
acres  ; but  what  becomes  r.f  the  other  fcven  acres  and  an  half ; they  have 
given  no  account  of  it  hitherto.  But  furely,  my  Lord,  upon  that  firft 
lurvey,  i take  it,  there  is  a ftrorg  evidence  concurring  with  ouraffertion  : 
For  that  faith,  the  fourh  boundary  of  the  Dean’s  Lynches  is  HuiU-merJb, 
Now  then,  if  there  be  feven  acres  to  go  forward  from  thence,  that  juft 
rcacbeth  up  to  Cock-hid ; ami  all  the  other  bounds  plainly  concur  with 
ours : and  upon  the  perufd  of  the  fcrvcy,  which  it  is  confcnteJ  to  on 
bo  lt  fides  the  Jury  fhall  have  with  them,  I believe  they  will  be  fetkfied 
cur  bounds  and  that  agree.  Upon  rhe  whole  evidence  I fubniit  it  for  the 
Defendant.  We  have  done,  my  Lord. 

Air.  Alt. Gen.  Only  I would  a fie  Mr.  Sutton  a qiieflion  ; whether  the 
lull  and  anfwer  now  given  in  evidence,  were  not  given  in  evidence  at  the 
kft  trial  ? — Sutton.  Yes,  it  was. 

Air.  Alt.  Gen,  And  yet  the  verdict  went  for  us  then,  as  1 hope  it  will 
now. 

L.  C.  y.  Have  you  all  done,  Gentlemen  ? Will  you  fey  any  thing  for 
the  Plaintiff? — Mr.  Williams.  No,  my  Lord,  we  will  lekvc  it  to  your 
Lurdfhip  and  the  Jur^i, 

L.  C.  ‘f.  Then,  Gentlemen  of  the  Jury,  this  evidence  has  been  very 
long : I think  the  trial  has  held  us  ss  long  as  any  caufe  that  ever  happen- 
ed in  Weflminjler-ha.l,  of  this  nature;  I mean,  except  one,  thefe  many 

f ears.  1 think  we  meet  wi  h but  one  in  all  our  Books,  that  held  near  lo 
ong : Th  it  indeed  was  rather  fomething  longer,  the  famous  Caufe  of 
Colt , in  this  Court  j but  bcfidcs  that,  1 never  heard  of  a Caufe  of  this 
length  before. 

But,  Gentlemen,  it  is  a Caufc  of  value,  and  a Caufe  of  great  weight 
and  confiikratibn  : It  hath  depended  in  the  evidence  of  it  upon  abundance 
of  circurr. fiances,  fo  that  it  may  be  impoflible  for  me  to  remember  all  the 
evidence  that  hath  been  given.  But  as  near  as  1 can,  I will  give  you  what 
affiftance  1 am  able,  in  recollefting  what  has  been  faid  on  both  fides* 
Some  of  you  1 have  nbferved  have  taken  notes,  and  that  will  favc  me  and 
you  feme  trouble  : I will  give  you  a feheme  fairly  of  that  which  is  the 
queftion.  And  it  will  be  very  much  more  eafy  to  you,  becaufe  you  have 
had  a view  of  the  matter,  than  can  be  thought  I can  make  it  by  any  direc- 
tion of  mine. 

The  queftion  In  fbort  is,  Whether  feven  acres  and  a half  of  land,  now 
built  upon  to  a very  great  value,  as  the  witncfies  fay,  2000  /.  a year,  lying 
on  the  eaft  fide  of  the  kne,  that  is  called  by  the  name  of  Fox’s -/me,  be- 
twixt that  and  the  mill,  called  Ratcliff-mill,  be  part  of  the  marfli  that  for- 
merly belonged  to  the  Family  of  the  Sttpiim's  ? or  whether  or  no  that  be 
not  part  of  the  Dean  and  Chapter  of  Paul’s  Inheritance  ? If  it  belong  to 
the  Dean  and  Chapter  of  Paul's,  then  the  iffue  is  with  the  Leffor  of  the 
Plaintiff : but  if  it  be  the  Inheritance  of  the  Stepkin j’s  ; and  part  of  the 
marlh-land,  and  was  fo  according  to  the  ancient  boundaries,  then  the 
iffue  is  with  the  Defendant. 

The  Plaintiff  comes  and  fhews  for  his  title,  frf),  that  this  was  all  along 
enjoyed  under  the  Church  of  Paul’s  lkafes.  Knnvlet,  who  Formerly  di3 
receive  the  rents  of  the  very  ching  in  queftion,  till  (77),  before  this  quef- 
tion, lays,  in  his  teftiinony,  lie  received  them  in  the  right,  and  on  tho 
'behalf  of  Mr.AWf,  who  claims  by  Ic-fc  from  the  Dean  of  bt.  Paul's. 

That  is  not  fufficicnt  to  maintain  his  title,  but  they  come  and  fhew  the 
original  ; and  in  point  of  time,  5 H.  VIII.  they  fay  that  one  Dean  C.llet 
made  a leak  of  the  lands  in  qucllion,  for  45  years.  And  to  prove  this,  a 
Book  is  produced  to  you,  wherein  there  is  a Ihort  Entry  made,  which 
takes  no  notice  at  all  of  any  thing  more,  but  that  there  was  fuch  a lcafe 
of  a mill  in  Sbadwe/I,  with  the  appurtenances.  But  upon  their  produ- 
cing that  Writing,  it  is  found  to  be  a Paper-Writing  ; and  there  was  an 
objection,  and  a material  one,  made  upon  the  face  of  the  thing  itfclf : For 
there  were  two  places  that  termed  to  be  lufpicious,  as  made  directly  to  hu- 
mour an  evidence  of  fuch  a kafe  in  5 H.  VI 11.  having  Dr.  CAle/’s  name 
infected,  who  happened  to  be  Dean  of  Paul's  at  that  time;  Whereas 
Nowell  was  originally  the  name  that  was  fet  there,  with  the  feme  hand  that 
the  other  part  of  the  writing  was.  Thereupon  it  camcto  be  enquired  in- 
to, how  it  came  to  pat's  that  Nsuse/l's  name  was  ftruck  out,  and  Collet's 
put  in  ? That  feemed  to  infinuate,  as  if  this  was  contrived  on  purpofe  to 
fooar  up  an  evidence,  and  humour  the  time.  For  it  could  not  be  ima- 
gined that  Nenvtll  fbouid  come  to  be  Dean  when  that  leafc  was  made,  who 
was  not  Dean  till  fo  long  Sifter,  in  Queen  Elizabeth' s time,  as  1 take  it. 
Now  had  this  objection  met  with  this  Book  alone,  it  would  have  made 
the  evidence  lame,  and  they  would  have  been  thought  to  have  fet  an  ill 
kg  forwards.  But  to  take  off  that,  they  come  after  and  fhew  a parch- 
ment fcroll,  which  takes  notice  likewife  of  fuch  a leak : And  their  Offi- 
cer, Spencer,  fays  he  has  feen  that  fcroll  many  years,  3nd  fo  it  could  not. 
be  a new  thing  for  this  purpofe  : It  is  an  old  rental,  or  feme  fuch  thing  ; 
in  time,  in  feme  Ihort  time  after,  where  is  mention  made  of  a lcafe  hy 
Dean  Collet,  5 H.  VllL  for  45  years,  which  humours  the  time  exadlly, 
and  fupports  the  credit  of  the  other  evidence.  This  is  that  they  give  as 
an  anfwer  to  that  objection.  It  might  be  a miftake  as  to  the  name,  but 
this  will  lhew  that  it  was  not  a contrived  matter  for  this  purpofe. 

The  next  piece  of  evidence  they  go  to,  is  5 Ed.  VI.  and  for  that  time 
they  come  and  produce  kafes,  thofe  that  are  at  lcaft  in  law  evidences  of 
leaks ; and  thole  are  the  Church-Books,  ancient  Books  tM:  have  been  al- 
ways read  and  allowed  for  evidence.  And  thereby  they  fhew  that  one 
Dr.  May,  then  Dean  of  St.  Paul's,  viz.  2.3  Feb.  5 Ed.  VI.  did  lett  the 
lands  in  queftion  to  foan  Hall  ■Anil  Mara  Hat  Hall ; and  he  lett  it  as  the  Dean 
and  Chapter  of  Paul’s  lands,  for  45  years,  at  the  rent  of  to/,  a- year. 

Then  they  tell  you  in  the  2d  and’  3d  of  Phil,  and  Mar.  so  Bee.  one 
Dean  Ftehtam  takes  notice  of  the  former  kafes,  and  kits  it  to  Marcellas 
Hall,  and  that  it  for  qo  years;  wherein  there  k the  old  rent  taken  notice 
of,  and  fome  incrcafe  made;  and  there  is  in  that  lcafe  a covenant  to  re- 
pair the  mill,  and  that  has  given  a rife  to  fomethirm  that  makes  part  of 
the  prcfcnt  queftion,  which  they  that  are  for  the  Defendant,  call  a li- 
cence 
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cence  to  remove  the  mi!!.  You,  Gentlemen,  will  have  the  deeds  with 
you,  ar.d  are  to  judge  of  them. 

The  kales  from  5 H VI  f I.  to  this  Dean  Rciitam  are  only  leaks,  made 
for  years;  and  by  rcafon  of  thefe  leaks  for  years,  and  the  long  leak  which 
they  prasnd  to,  the  Defendant's  CounkI  infill  upon  it,  that  they  could  not 
be  let  in  tocontrovert  the  Plaintiff’s  title ; for  the  laft  kale  for  128  years, 
from  Stepiins  to  Hall,  expired  in  time  but  is  the  year  s6Sc. 

Now  fay  the  Plaintiffs  Counfel,  (and  they  produce  that  which  is  very 
material  in  the  Cafe)  5 Aug.  1636,  this  was  then  lett  to  one  Mary  Mart, 
the  relief  of  one  Adritr-  Mere , former!  v the  ailignee  of  the  lcafe  that  came 
from  Dean  Feciuam  to  Murttllut  Halt  And  there,  inftead  of  continuing 
it  a leak  for  years,  he  letts  to  Mary  Mart,  in  confideraticn  of  the  formci 
leafes,  and  turns  it  into  an  Eilate  for  three  Lives,  do  far  ihen  was  the 
Dean  of  Paul's  from  apprehending  himfelf  to  be  but  Lefke  for  years,  that  | 
he  takes  upon  him  10  create  freeholds,  which  only  he  that  has  the  inheri- 
tance can  do. 

They  go  on  further,  and  tell  you,  ■hat  in  *640,  the  fame  Dean  of  St. 
Paul's,  file  having  fold  her  imerelt  to  one  IVhit'j/uk  and  IVinterlurn , there 
is  a new  Eilate  made  to  them  for  three  Lives.  Thefe  continue  in  pof- 
feflion  under  that  leak,  till  Hr.  Neale  purchafed  in  choir  imereti:  and  his 
Grace  of  Canterbury,  then  Dean  Snncrofe,  he  made  another  kafe  to  the 
laid  Mr.  Neale  for  three  Lives;  and  there  is  a great  increafe  of  rent,  8e/. 
during  the  life  of  one  of  the  former  ftirviving  Lives,  and  then  to  ice /. 
Then  comes  the  leak  made  to  the  nowLeflursol  the  Plaintiff*  by  this  re- 
verend Divine  that  is  here,  now  Dr.  Still n •fleet,  the  preknt  Dean  of  St. 
Paul’s  at  yearly  24CJ.  And  this  is  the  fubtkiv  e of  the  evidence  firtl  given 
by  the  Plaintiff,  for  It ■>  title  which  is  underneath  that  laft  leak  of  Dean 
StiUingJlest,  wine',  they  fay  is  a good  tide : and  in  cafe  it  doth  appear  that 
the  lands  arc  the  inheritance  of  the  Dean  of  Paul's,  it  is  not  controverted 
by  the  Defendants,  but  that  the  Plaintiff  inuft  have  a verdict  for  him. 

* But  fay  they  which  are  for  the  Defendants,  this  is  not  their  inheritance, 
but  the  Defendant's  : and  to  prove  their  objeftion,  they  produce  abundance 
of  deeds,  of  which,  as  well  as  1 can,  1 will  give  you  a punctual  and  par- 
ticular account.  Eor  with  all  the  faith  and  fidelity  I can,  I will  give  you 
the  fubftancc  of  what  has  been  laid  on  both  lidcs. 

Firjl,  It  is  not  to  be  doubted,  for  it  is  Ix-yond  all  contntdi&ion  plain, 
there  were  130  acres  of  marlh-lands,  lands  covered  with  water,  which  one 
Vandtrdclf , a Dutchman,  undertook  to  drain,  and  had  an  Act  of  Parliament 
made,  anna  27  II.  VIII.  to  encourage  him  for  his  endeavours  to  drain  it, 
giving  him  the  one  half.  That  AS  of  Parliament  is  produced,  and  it  is 
there  faid  to  be  130  acres. 

Now  you  arc  to  take  notice  of  the  boundaries  of  this  marfh-land,  as 
making  the  (late  of  this  queftion.  The  AS  of  Parliament  bounds  the 
marfh  upon  the  Hermitage,  or  fuch  a mill  called  Grajb-mill , upon  the 
Weft.  It  is  bounded  on  the  high-way  leading  to  Ratcliff,  on  the  North, 
which  is  called  Ratclff  high -way  to  this  day:  It  is  bounded  t<  the  river 
Thames  on  the  South ; and  it  is  bounded  upon  the  Town  of  Ratclff  towards 
the  Eafl. 

Afterwards,  in  H.  V Ill’s  time,  comes  in  Richard  Hill , who  was  owner 
of  Tome  part  of  this  marlh  (Vandtrdtlfs  moiety),  and  he  in  time,  2.3 
H.  VIII.  became  indebted  to  one  Salvage  and  another,  and  there  lie  comes 
and  acknowledges  a Statute  to  them  for  their  debt.  And  (becauk  I 
would  have  you  have  all  things  before  your  view  that  were  done  at  one- 
time) in  the  fame  year  there  is  a mortgage  made  of  the  lands  of  Richard 
Hill,  (among  which,  they  for  the  Defendant  apprehend,  are  comprized 
the  lands  inquellion,  as  marfh-land,  to  Salvttgo,  for  the  payment  of  their 
money)  and  in  that  mortgage  the  fame  words  arc  made  11k  of  for  the 
boundaries,  as  are  in  the  draining  AS.  This,  to  derive  their  title,  they 
produce  to  fhew,  that  there  was  fucli  an  ownerlhip,  and  fuch  a mortgage. 

Then  they  tell  you,  that  in  37  H.  VIII.  the  fame  Richard  Hill,  he 
goes  and  divides-fomc  part  of  thefe  lands,  that  is  to  fay,  eleven  acres  and  an 
halt",  and  that  he  conveys  away  by  leak  for  34  years  to  Marcel/us  Hall-, 
whom  I name  the  more  particularly,  bccaufc  it  is  a name  that  has  been 
much  canvaffed,  and  gives  a countenance  to  the  title  on  both  fi  les.  Now 
in  that  dce-J,  whereby  this  is  thus  conveyed  K>  Marcella  Hall,  there  is  no 
notice  taken  particularly  of  the  caftern  boundary  to  be  the  mill,  or  the 
mill-bank,  or  the  hi!: v- bank.  Now,  fay  they,  the  mill  was  juft  upon  the 
point,  hard  by  that  place  that  is  called  now  by  the  name  of  Cock  ’ htU-,  and 
lb  that  boundary  doth  take  in  the  thing  in  queftion,  the  feven  acres  and 
a half,  becaufe  that  deed  takes  notice  of  themill,  hilly-bank,  or  way. 

In  the  next  place,  they  offer  you  this  for  evidence,  that  in  6 Ed.  VI.  the 
fame  Richard  Hill,  for  13c/.  l’ells  his  land  to  Thomas  Stepiins.  And  when 
it  comes  to  convey  the  inheritance  to  him,  it  is  laid  to  be  under  the  fame 
boundaries  as  arc  mentioned  there,  hounded  on  the  hilly-bank  or  mill- 
bank,  caftward.  Now,  fay  they,  that  flieweth  plainly,  that  ftill  the  mill 
was  the  tiling  that  was  intended  to  be  the  boundary  ; and  there  being  feven 
acres  and  an  half  of  land  between  the  mill  and  the  wclk-m  bounds,  thofe 
feven  acres  cannot  be  ccnftrued  toextend  to  a mill  with  the  appurtenances, 
but  rather  it  is  to  bound  upon  the  mill  and  include  the  lands,  than  to  have 
the  lands  go  with  tlic  mill. 

They  proceed  further  and  fay,  that  Thomas  Stepiins,  the  fame  year,  did 
lot  yJ.  lett  this  to  Marcellus  Hall , for  128  years,  at  a pepper-corn  rent, 
which  leak  expired  but  in  1680,  and  till  now  we  could  nor  come  to  liti- 
gate that  matter,  becaufe  he  had  made  fuch  a leak.  But  then  I am  to 
take  notice  by  the  way,  anil  fo  tnuft  you  into  the  bargain  ; there  is  another 
boundary  made  there,  abutting  on  the  Well  there,  called  Shadwell,  and  the 
way  leading  from  Shadwell  to  the  Lynches. 

After  this  they  come  to  tel!  you  further,  that  Marcellus  Hall,  22  Dee. 
2 and  3 Phil,  and  Mar.  lett  a leak  to  Carter,  and  that  was  for  20  years.  Now 
you  are  to  take  notice,  that  in  this  leak  of  Carter3*,  there  is  notice  taken  of 
a mill,  and  about  an  acre  of  land  thereunto  belonging,  very  carefully  put 
in  ; and  that,  lay  they,  (hewetb  that  your  boundary  could  not  extend  to 
fo  much  as  feven  acres. 

And  to  back  that  evidence,  they  fhew  you  a certain  furvey,  taken  in 
Queen  Elizabeth's  time,  concerning  the  manorof  Stepnrr , which  you  are 
by  confenc  to  have  with  you  ; and  you  will  do  well  to  conflder  it  well  in 
your  perufal  of  it. 

And  nowcomts  the  main  deed.  Say  the  Defendant’s  CounkI,  it  falls 
out  that  you  ar;  but  Lcffcc  under  Marccllut  Hall,  who  was  Lcficc  under 


us,  and  was  obliged  in  i particular  coVenan!,  Out  he  fltould  not  Utt  £ny 
parte/  this  land  without  lire  licence  of  our  ancdlor  Stepli':,  who  made 
him  fuch  a long  leak.  But  it  happened  he  had  a miud  to  letl  tome  part  of 
this  land  to  the  Dean  of  Paul’s,  from  whom  he  had  a leak  cf  the  m il. 
And  accordingly  he  had  a licence  from  Stepiint  fo  to  do  which,  lay  they, 
is  tire  rcafon  why  they  come  to  lay  claim  to  our  land.  This  they  take 
notice  to  be  in  time,  16  Ncv.  2 and  3 Phil,  and  Mar.  when  1 mod  tell  you 
by  the  way,  that  the  firft  kale,  pretended  by  them  to  ha  in.-.  U u,  AL-  ‘Hus 
Hall,  is  the  long  one,  6 Ed.  VI-  by  Thomas  Stepiin > ; fu  that  Marcellus 
Hail  came  tobcLeffee  under  the  Dean  and  Chapter,  before  h.-  had  any  au- 
thority or  intcreft  from  Stepki-is,  nay  before  he  had  any  leak  from  Hill. 

Mr-  An.  Gen.  My  Lord,  if  your  Lordlhip  pleafcs  to  rememlicr,  Mar- 
cellus Hall  did  firft  take  by  leak  from  Ric-ard  Hill,  in  37  H.  Vi!  I. 

L.  C.  J.  Pardon  me,  Mr.  Atco'rncy,  1 did  not  mtf- repeat  it ; 1 fay,  he 
firft  had  a leak  from  the  Dean  and  Char  ter. 

Mr.  Alt.  Gen.  That  was  of  themill  only — 

L.  C.  %J.  That  is  contcfted,  ami  the  very  gift  of  the  queflion;  Mr.  At- 
torney, how  much  is  compreltendcd  in  that  leafe  ? 

But  to  go  on  with  the  Defendant’s  evidence.  Then  in  N:v.  2 and  3 
Phil,  and  Mar.  is  the  deed  to  Roper,  of  which  l Pull  have  occafiun  to  fay 
more  anon. 

In  5 and  6 Phil,  and  Mar.  comes  y of  per  Mil  the  Son  of  Richard  Hill, 
(the  firft  owner  of  the  land,  and  that  entered  into  the  Stjtfme  to  Salvttgo) 
he  makes  a conveyance  to  Madeline  Stepiins,  7 bunas'*  widow,  and  Jcbn 
Stepkim,  his  heir,  mother  and  fonj  upon  which,  afterward*-  there  l<  4 lur- 
rendcr  made  by  Marcellus  Hall  to  'John  Stepiins,  fon  and  heir  of  Thomas, 
of  four  acres;  which  fay  they  was  not  afligned  with  the  other  feven  to  the 
Dean  of  Paul's. 

Then  in  3 Elizabeth,  purfuant  to  the  conveyance  made  by  Jafper  Hill 
to  the  Stepiins’ s,  there  is  a fine  and  recovery  differed  ; and  4 Elizabeth,  a 
deed  to  lead  theufes  of  that  fine  which  are  to  John  Stepiins  and  iijs mother, 
and  the  heirs  of  John.  But  ftill,  in  all  thefe  deeds  and  conveyances,  there 
is  mention  made  of  the  mill,  niill-bank,  or  hiJlv-bank,  or  billy-way,  to  be 
the  boundaries  ; and  iikewife  of  Shadwell. 

After  that,  they  produced  a bond,  wherein  Spimta  is  bound  to  Stepiint 
to  take  off the  Statute  entered  intoga  fl.VlU.  b y Richard  Hill. 

Then  14  Elizabeth,  they  produce  a eomniillion  of  1 ewers,  where  notice 
is  taken  of  the  fcvsral  land-holders  of  Happing  - m arfh , who  were  liable  to 
make  fatisfadlion  for  any  want  of  repairs  or  defects  in  the  marfh.  There 
Ropier  is  taken  notice  of  as  a tenant,  and  one  James  and  Stepiim  too:  and 
they  do  infer  from  hence,  that  James  and  Roper's  land  is  part  of  this,  and 
was  under  Stepiins,  and  is  enjoyed  to  this  day  under  the  tide  of  the  Step- 
i ins's. 

They  go  on  further,  and  tell  you,  that  15  Eliz.  Stepiins  became  in- 
debted to  the  Crown,  by  taking  a teller’s  debt  upon  him,  and  had  a mind 
to  fccure  the  debt,  and  therefore  conveys  his  land  to  the  then  Treafurer, 
Attorney-General  and  Sollic.tor-General,  to  fccure  a great  fum  of  mo- 
ney ; and  this  land  they  would  have  to  pafs  among  the  reft. 

Afterwards,  17  Eliz.  the  commiffioners  fit  again,  and  there  is  a Return 
made  of  all  thofe  that  were  land-holders,  the  kmc  named  before. 

Then  7 Jacobi,  was  there  a re-grant  out  of  the  Crown  made  to  Step- 
kins  of  all  his  land.  Wherein,  generally  fpcaking,  the  bounds  of  the  lands 
belonging  to  Stepiins  arc  cal  led  the  Mill-bank,  f c.  This  mull,  fay  they, 
of  neceffitv  take  in  the  lands  in  queftion,  oiherwifc  it  is  impofiibfc  that 
fhould  be  the  boundary.  And  they  make  uk  of  this  fur  ther  argument : 

1 Say  they,  we  have  taken  a furvey  of  all  the  lauds,  thofe  m queliion  and 
the  other  marlh-lands,  from  Hermitage-neck,  alias  St.  Katherine's,  even 
to  this  mi  l ; and  it  doth  juft  humour  the  number  of  Acres  in  the  Adi  for 
draining  l/'apping-marfh that  is  to  fay,  it  makes  juft  130  acres.  All 
which,  they  fay,  plainly  belongs  to  the  Stepiins’ s. 

They  then  come  to  examine  their  living  witnefies,  and  they  have  pro- 
duced them  in  this  order  as  I name  them  : their  wicnefies  have  h-.en  a.-  they 
are  in  my  paper.  One  Hughs,  and  S timer ly,  and  Heine  1 , and  Barefoot, 
and  Cope,  and  Hole-well.  And  thefubllance  of  what  they  fay  is  this  : The 
old  woman,  Barefoot,  fays,  fhc  has  known  the  place  'in  queftmn  thvle 
j thrccfcore  and  odd  years  ; lhc  remembers  well  the  fttuation  of  it,  and  that 
| the  waterdrove  another  mill  firft,  and  did  not  come  near  to  Fox- s-Ic.ne  by 
a quarter  of  a mile,  but  run  more  to  the  North.  And  this  land,  flic  fays, 
i was  always  reckoned  to  be  Stepims's,  and  fhe  never  knew  any  one  have  any 
| thing  to  do  there  but  they.  And  in  as  much  as  there  was  tome  tlifcourle 
; concerning  a well;  file  Uys,  lire  doth  remember  there  was  a well  between 
| pex's-lane  nnd  the  mill,  and  that  was  half  a mile  off  Fox's-lant , and  was 
called  Shadwell.  She  remembers  it  fo  well,  that  if  there  were  as  many 
wells  as  there  are  panes  in  thcglafs  window  before  you,  that  was  the  right 
well,  and  there  was  no  other  well  called  Shadwell,  but  that. 

Then  Hughs  tells  you,  he  remembered  the  land  before  it  was  built  upon ; 
that  at  common  ordinary  rides  the  water  ufed  to  come  up  to  Fex’s-L-.nc,  and 
at  high  tides  over  if;  but  the  land  has  been  raifcd  muon  higher  fincethar. 

Then  Cope,  he  gives  an  account  of  his  knowing  it  above  thrccfcore  years 
ago  ; and  he  in  general  fays,  he  did  not  know  how  far  weft  ward  the  water 
went  that  drove  themill  ; but  Ftx’s-lane,  he  fays,  was  the  way  from  N»nh 
to  South,  weftwardof  the  mill,  and  he  knew  not  any  way  caftward  of  the 
mill  but  Fax’s-lane ; for  Cici-bitl  is  eaftward  of  the  mill.  And  much  like 
to  this  was  the  teftimony  of  the  other  witnefies;  which  being  done,  they 
concluded  with  the  evidence  of  the  furveyor  Holcweil,  about  the  adnrea- 
furement.  And  this,  as  1 remember,  or  can  recoiled,  is  the  fubftance  of 
the  Defendant's  evidence,  before  the  Plaintiff's  reply. 

And  then  as  to  that  which  was  offered  by  the  Defendants,  as  evidence 
of  the  boundaries,  the  Plaintiffs  give  this  anfwer ; and  it  is  that  which  will 
be  the  pinching  queftion  in  this  Caufe  to  all  eternity  : Whether  or  no, 
AEU-bani,  or  Mil-hill,  or  the  Hilly-way,  or  whatloevcr  clfe  it  is  called  in 
theirold  Deeds,  be  not  that  which  is  now  called  Pox's-lane. 

Say  they , firtl,  by  your  own  evidence,  (that  fame  ancient  furvey  that 
you  produced,  and  which,  by  con  fen  t,  you  Gentlemen  of  the  Jury  arc  to 
have  with  you)  there  is  notice  taken  of  130  acres  that  belong  to  rhe 
marfh  ; there  is  notice  taken  of  the  Lynches,  as  belonging  to  the  Dean 
and  Chapter  of  Pau  ls.  But  then  in  the  lull  paragraph  of  the  back- 
ftdc  or  the  leaf,  (fo  we  call  the  fecond  fide,  for  dilHn&ion  fafee) 
you  will  find  this  taken  notice  of;  which  faid  marfh  doth  bound 
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on  the  lands  hereafter  mentioned  on  the  Eaft.  And  what  are  the  lands  ! 
thereafter  mentioned  ? Thefeyou  will  find  ; Item,  holdeu  by  the  Dean  and  i 
Chapter  of  PauTs,  one  me  linage.  Called  Derrick-hids,  another  tenement 
called  fo  and  fo,  and  feveral  orchards,  gardens,  ponds,  bie.  and  a water- 
mill thereunto  belonging.  So  that  there  was  on  the  Eaft  part  of  the  marlh  - 
latid,  orchards,  garden*,  a tncfl'uagc,  a tenement,  waters,  ponds,  hillings, 
and  a mill,  and  teveral  other  things.  Now,  if  in  cafe  the  Eallcrn  boun-  1 
daries  of  the  marlh  came  up  to  the  mill  you  fpealc  of,  how  comes  it  topafs 
that  you  yourfclf,  in  vour  own  furvey,  make  the  Eaftcrn  bounds  to  be  up- 
*n  thefc  lands,  and  all  thefc  belonging  to  the  Dean  and  Chapter  oi  Paul’ s? 
And  when  they  come  to  read  the  particulars  of  what  belonged  to  thcDcan 
and  Chapter,  that  furvey  bounds  to  the  Dean  and  Chapter’s  land  upon  the 
ni-nih-l.il. <1.  You  that  have  been  upon  the  view,  may  the  better  under- 
hand it ; end  you  fee  the  Eaftcrn  part  of  the  mill  was  the  walk  ground, 
and  made  a lane  to  carry  down  ball  aft,  as  the  witnefl'cs  fay.  This  doth 
jull  humour  all  the  old  boundaries. 

Nay,  to  (hew  that  this  is  really  fo,  they  fay,  that  in  time,  in  the  year 
1615,  there  was  an  aefion  commenced  before  my  Lord  Chief  Juflicc  Coke, 
when  he  fate  in  this  Court,  wherein  this  controverfy  arofe.  Fix,  who  was 
as  will  tenant  to  the  Dean  anJ  Chapter  of  Paul's,  as  he  was  to  Stepkitts, 
becomes,  and  he  builds  upon  that  old  wall,  called  Wall-mar Jh-w all,  which 
begot  a conteft  betwixt  SNpkint,  who  was  the  anceftorof  my  Lady  Ivy 
and  this  Fox-,  and  upon  that  conteft  this  was  the  queftion,  Whether  there 
bad  been  any  incroachment  upon  the  marlh  ? Not  but  that  the  wall  was 
reckoned,  even  by  Stepkins,  to  be  the  boundary,  though  running,  as  Step- 
xbir  (aid,  twenty  foot  into  the  Lull  part  of  the  marlh ; and  there  Stepkins 
was  non-fuited.*  Afterwards  it  came  into  the  Common-Pleas,  and  there 
was  a verdiift,  whereby  it  was  fettled,  that  the  whole  wall  belonged  to  the 
Dean  and  Chapter  of  Paul's. 

But  afterwards  Mrs.  Moor,  the  LrfTec  of  the  Church,  would  not  be  quiet 
with  this,  but  exhibits  a bill  againl \ John  Stepkins,  and  others,  and  to  fet- 
tle the  boundaries,  beeaufe  he  pretended  incroachmcnts  upon  his  ground  : 
they  therefore  require  him  to  aft-main  the  matter  upon  his  oath.  He  in  his 
anfwcr  conftflcth,  he  haJ  heard  of  the  verdict  before- mentioned,  but  knew 
nothing  of  it  himfelf;  but  when  he  comes  to  fet  forth  the  boundaries,  he  is 
fo  far  from  taking  notice  that  the  boundaries  take  in  the  lands  in  quellion, 
that  he  tells  you  there  was  an  ancient  bank,  which  was  the  ordinary  bounds 
between  his  land  and  the  land  of  the  Church  ; and  this  is  a high- way  a com- 
mon hieh-way.  But  it  was  true,  as  he  believed,  they  had  incroachcd,  though 
luch  a verdict  and  nonfuit  were  obtained  by  them.  Not  that  ever  he  pre- 
tended to  any  thingon  the  Ealkrn  part  of  that  paflageor  bank,  called  Fox's- 
lant\  but  he  pretended  to  twenty  loot  on  the  Weftern  part  of  it,  as  an  in- 
croachment. 

They  fay  further  too,  that  notwithftandingall  this,  John  Stipiins  was  not 
fo  confident  of  his  title  to  even  thofe  twenty  foot  on  the  Weft  part ; but 
that  he  comes  and  makes  a bargain  with  another  man  : I will  lett  you  this 
Eaft  part  of  the  marlh-land,  ana  if  I recover  any  of  the  wall,  you  (hall  pay 
fuch  a rent  for  it;  but  if  not,  you  (hall  hold  it  as  you  did  before.  So  jea- 
lous he  was  of  his  title,  even  to  that  which  he  thought  was  incroached. 
upon. 

And  they  fix  it  thus,  to  humour  and  explain  the  particulars  mentioned  of 
orchards,  ponds,  gardens,  t*r.  for  here  were  a great  many  fluices  and  cuts 
fur  the  water  to  be  received  in,  and  fo  all  may  well  be  comprehended  un- 
der the  name  of  a mill  with  the  appurtenances  ; and  that  they  fay  gocth  a 
great  way  in  the  queftion.  You  are  to  confide r of  it.  Gentlemen. 

Then  they  further  fhew,  that  whereas  the  other  fide  furmife  the  boun- 
dary to  be  Sbadtued,  which  they  would  have  to  be  placed  a great  way  higher, 
by  the  place  called  Cock  hill-,  here  comes  an  old  man  that  tells  you,  he  knew 
the  place  fixty  years  ago  and  above,  and  there  was  no  other  well  called 
ShadwtU,  but  that  which  was  where  the  Church  now  (lands,  and  that  is 
on  the  Weft  part  of  Fox't-lane,  Now  I muft  tell  you,  upon  the  evidence 
it  it  pretty  Itrong,  beeaufe  he  gives  fuch  an  account  of  it  that  it  was  brick- 
ed over,  and  a common  well  to  all  People,  which  muft  make  the  thing 
very  notorious  ; and  he  never  heard  of  any  other  well  called  Shadioell.  It 
is  true,  there  might  be  a fpring  on  the  one  fide  of  this  ground  in  queftion, 
and  the  other;  you  have  heard  the  evidence  on  both  fidcs,  I muft  leave  it 
at  large  to  you. 

That  to  make  the  thing  more  plain,  they  offer  to  you. that  this  was  a 
tide- mill,  and  not  as  the  Defendant  pretends,  an  over(hot-mill ; and  that 
is  notorioufly  plain  it  is  fo,  and  it  is  againft  fenfe  it  (hould  be  otherwife. 
Here  was  one  that  wrought  at  the  mill,  and  his  father  before  him,  fixty 
wars  ; nay,  it  appears  that  to  have  water  to  drive  an  overlhot-mill  in  that 
place  muft  drown  the  whole  level,  bccaufe  it  muft  be  rai  fed  fo  much  high- 
er than  the  wheel ; and  if  fo,  that  Hands  higher  than  the  place,  were  it  raff- 
ed never  fo  high,  of  late  called  Fox's- lane.  But  there  were  tides  that  came 
within  twenty  foot  of  it ; and  you  muft  give  me  leave  to  tell  you,  I un- 
do it  and  fo  much  of  ir,  that  a tide-mill  is  never  fuffered  to  have  the  water 
juft  fwim  up  and  back  again  ; but  they  have  cuts  to  retain  the  water  a 
while,  that  it  may  go  the  euiicr  off.  And  fo  the  great  number  and  length 
of  the  cuts  and  ponds,  and  ditches  here,  were  but  only  receptacles  and  ba- 
fonc  to  receive  the  tide,  which  did  not  rife  (as  they  tell  you  it  lliould 
not)  above  half  the  wheel.  The  nature  of  the  thing  itfclf  fpeaks  againft 
what  they  would  have  it  to  be  ; and  to  ftrengthen  the  argument,  they  have 
called  five  or  fix,  or  more  wimefles,  that  have  known  it  all  along 
fo  to  be : And  yet  this  l apprehend,  the  other  fide  take  to  be  their  moft 
material  point  to  make  it  marlh-ground. 

But  the  Counfcl  for  the  Plaintiff  fay  this  further  to  you  : They  have  a 
furvey  taken  in  Oliver’s  time,  which  they  produced,  but  were  oppofed  by 
the  Counfcl  of  the  other  fide ; and  i muft  confcfs  1 did  wonder  to  hear  the 
objection,  that  it  was  ftrangc  this  (hould  be  furveyed  as  Dean  and  Chap- 
ter !.  lands,  in  a time  when  there  were  no  Deans  and  Chapters ; whereas 
i:  was  furveyed  as  that  which  was  fo,  while  there  were  fuch  things  as  Deans 
and  Chaplets,  and  it  was  in  order  to  be  fold  as  fuch.  And  upon  my  word, 
if  the  lands  of  thcDcan  and  Chapter’s  Inheritance  were  no  bigger  than 
tilt  Defendant  would  have  them,  there  was  a good  round  fum  paid  to  the 
State  for  the  mill  only.  But  alas  ! you  have  a wiuiefs  that  tells  you  (there 
being  in  the  furvey  mention  of  one  Craven),  that  there  was  a Craven  on  the 
£ aft  part  of  tile  ground,  that  bad  a large  orchard  and  garden,  and  ground. 
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And  upon  this  ptirchafcmade  by  If'lr.terburn.  who  was  LelTce  of  the  Church, 
the  Plaintiff’s  Counfcl  do  raifc  a very  cotifidcrablc  argument,  that  this  was 
the  Church’s  Inheritance  : For.  fay  they.  Why  (hould  Winter  tune,  that 
had  a leafe  in  being,  which  would  have  continued  him  to  be  fare  in  pftffiff- 
fion,  and  that  too  before  all  thefc  houfcs  were  built,  (for  they  talk  all  the 
fine  houfcs  were  built  fince  the  King  came  in)  give  95C0A  for  the  Inheri- 
tance under  the  title  of  the  Dean  and  Chapter,  it  he  knew  (as  he  mull  if 
he  bad  the  long  leafe  in  his  polTeilion,  and  fo  Knowles  fwcars  he  had)  it 
was  not  tlicirs  ; and  he  himfelf  had  a leafe  for  thirty  years  to  come,  under 
a trivial  rent  of  a pepper-corn.  Efpecully  cnnfidcring  that  thofe  times  fuld 
lumping  penny-worths  of  other  People’s  lands. 

But  then  they  come  to  the  laft  point  of  evidence,  and  that  you  muft  very 
narrowly  ubfcrvcand  weigh,  bay  they,  bccuufc  you  depend  lb  much  upon 
Carter’s  leafe,  which  takes  notice  of  fuch  and  fuch  boundaries;  and  alf<» 
that  of  Roper,  which  you  pretend  to  be  made  at  fuch  a time,  thefc,  wc  fay, 
are  forged.  And  for  it  they  give  this  evidence. 

The  firft  part  is  a natural,  legal  cv idence,  and  a proper  evidence  in  things 
of  this  nature,  to  dcic&  a forgery  ; an  evidence  that  wc  learn  out  of  our 
Books  of  Law,  and  it  is  an  argumentative  cne.  If  you  produce  deeds  made 
in  fuch  a time,  when,  fay  you,  fuch  titles  were  ufed,  and  luch  prefaces 
made  to  them  in  (heir  preambles,  when  indeed  there  were  no  fuch  titles  ufcd 
at  that  time,  that  Ihcwcth  your  deeds  are  counterfeit  and  forged,  and  not 
true  deeds.  And  there  is  Digitus  Dei,  the  finger  of  God  in  it ; that  though 
the  defign  be  laid  deep,  and  the  contrivance  fculk,  yet  Truth  and  Jufticc 
will  appear  one  time  or  another : and  though  they  may  put  fome  gull 
upon  Juftice  for  a while,  yet  it  will  in  time  be  difeovered,  to  the  confu- 
lion  and  flume  of  the  undertakers.  Say  they,  you  have  taken  wonderful 
care  to  have  both  deeds  carry  the  fame  flounfii  at  the  top  of  each  of  them, 
you  call  Philip  and  Mary  King  and  Queen  of  Spain,  and  both  Sicilies ; and 
you  put  Burgundy  in  the  ducal  ftile,  before  AJillan : This  is  the  language 
of  both  deeds,  but  that  (heweth  them  not  to  be  true  deeds,  that  carrieth 
forgery  in  the  very  face  of  it ; for  Philip  anti  Ma-y  never  came  to  write 
thunfelves  King  and  Queen  of  Stain  and  Sicily,  till  ‘Trinity  Term,  in  the 
Iccond  and  third  years  of  their  Reigns ; whereas  your  deeds  bear  date  in 
November  before.  Till  Trinity  Term  Naples  was  a Kingdom,  and  they 
were  but  Princes  of  Spain  and  Sicily.  And  befidcs,  they  ufcd  always  be- 
fore that  time,  to  put  Millan  among  the  Dukedoms  firft  before  Burgundy. 

For  inihmees  and  proofs  of  this  objection,  they  (hew  you  the  titles  of  the 
Afls  of  Parliament  in  that  year,  in  Odloltr,  November,  and  December-,  they 
(hew  you  the  fines  levied  in  Ilillary-Tcttn,  and  Enjler-Teim,  and  'Trin. -j  - 
Term  ; till  which  Term  the  Records  of  the  Kingdom,  of  Fines  and  Re- 
coveries, bore  all  the  old  ftile ; and  fo  do  the  Conveyances  enrolled  and 
not  enrolled  of  that  time.  And  with  great  bravery  they  challenge  the 
Defendant’s  Counfcl  to  (hew  any  one  Conveyance  or’ Record  (except  thofe 
of  your  own  making)  that  is  otherwife.  And  as  a further  evidence  they 
fay,  wc  have  fomc  Tcafcs  entered  in  our  Books,  and  fo  not  calculated  for 
this  purpofc,  which  have  no  other  than  the  old  ftile  of  the  King  and  Queen. 

And  in  truth  this  is  a material  evidence  to  prove  thefc  to  be  forged  deeds  : 
and  it  is  made  the  more  material  by  this  circumftancc,  which  Mr.  Attorney 
was  pleafcd  to  mention  ; and  that  is,  the  notice  they  had  from  Mr.  Neale's 
bragging  of  this  very  objection  to  their  deeds,  and  yet  they  (hould  not  come 
prepared  to  give  it  an  anfwer.  And  I muft  deal  plainly  with  you,  that 
very  one  thing  makes  it  an  objection  of  very  great  weight  and  moment. 

But  dill,  fay  they,  befidcs  all  this  evidence  we  (hall  go  a ftep  further, 
and  evince  the  likelihood  that  thefc  deeds  fltould  be  forged  ; for  your  client, 
the  Defendant,  is  apt  to  forge  deeds.  And  to  prove  that,  we  produce  this 
evidence. 

Firft  of  all.  Sir  Charles  Cotterel  gives  you  an  account  of  a long  (lory 
which  doth  not  only  reach  the  Defendant,  my  Lady  Ivy,  but  it  looks  very 
bad  upon  my  Friend  Sutton  too;  who,  if  Sir  Charles  Cotterel  fwears  true, 
is  a very  knave.  Now  Sir  Charles  Cotterel , though  he  does  not  fwear  he 
faw  her  forge  the  mortgage  (he  pretended  to  from  Sir  IVH/iam  Salkhill,  yet 
he  gives  a Inrewd  evidence  to  make  it  untowardly  fufpicious  : For  he  tells 
you,  upon  Sir  William's  death,  my  Lady  Ivy  was  fo  far  from  pretending  to 
any  debt  from  Sir  William , that  upon  accounts  dated  between  my  Lady 
and  her,  (he  was  indebted  to  Sir  William  96 1.  which  upon  her  parting 
from  her  hufband,  and  being  under  great  want.  Sir  William  had  lent  her, 
belides  his  relieving  her  otherwife  : And,  fays  Sir  Charles  Cotterel,  I was 
prefcnt  when  (he  took  4/.  more  of  my  Lady  Salk/iiHs  money,  anJ  then  ac- 
knowledged hcrfclf  to  owe  my  Lady  tool.  After  this,  my  Lady  Ivy,  with- 
out the  feeking  or  intreaty  of  Sir  Charles  Cotterel,  comes  to  him,  and,  fays 
(he.  Does  not  my  Lady  Salkhill  owe  you  money?  Yes,  faid  he,  (he  docs, 
fourfeore  pounds;  but  I live  in  her  boufc,  and  can  loon  cat  it  out  in  rent. 
But,  fays  my  Lady  Ivy,  (he  has  a mind  you  (hould  have  the  houfc  made 
as  a feeurity  to  you.  Good  now,  how  comes  my  Lady  Ivy  to  be  fo  con- 
cerned for  Sir  Charles  Cotterel' s fecuritv,  when  he  was  not  concerned  for 
himfelf?  Nay,  and  why  (hould  (he  be  to  earned  to  have  him  have  a fecu- 
rity  upon  that  houfc,  which,  if  it  were  true,  was  mortgaged  before  to  her- 
fclf.  If  her  mortgage  were  a true  one,  this  prafliee  carrieth  no  great  face 
of  honefty  or  virtue  in  it,  I muft  needs  fay  ; I muft  crave  leave  to  make 
that  obfervatien  by  the  way.  Ay,  but  into  the  bargain,  when  Sir  Chorhs 
Cotterel  yielded  to  her  importunities,  Mr.  Sutton  is  the  man  that  mull  be 
intruded  to  draw  the  Writing,  and  to  that  purpofc  muft  fee  my  Lord  of 
Sa/ijhury's  leafe,  who  is  the  head  landlord.  What  needed  that  ? 1 fup- 
pofc  it  was  recited  in  my  Lady  Ivy’s  mortgage  before : But  he  muft  take 
notes  out  of  it,  forfooth,  to  make  over  the  leafe  and  houfc  as  a feeurity  to 
Sir  Charles  Cotterel  for  80/.  and  when  it  is  brought  as  fuch,  knowing  no 
otherwife.  Sir  Charles  Cotterel  takes  it ; and  they  two,  my  Lady  Ivy  and 
Sutton,  are  witnefles  to  it.  Wbat  it  proved  afterwards  you  hear,  an  ab- 
folute  deed  of  falc  ; and  yet  all  this  while  my  Lady  Ivy  ( who,  as  Sir  Charles 
Cotterel  underftood  it,  was  indebted  tool,  to  Sir  William  Salkhill)  has  a 
debt  of  1500/.  owing  from  Sir  IVUliam,  by  mortgage  to  her  on  the  fame 
houfe. 

Sir  Charles  Cotterel.  My  Lord,  I am  ready  to  make  it  all  good. 

L.  C.  J.  Firlt  of  all,  I fay,  it  was  not  well  done,  if  there  were 
fuch  a feeurity  for  1500/.  to  perfuade  Sir  Charles  to  accept  the  houfc 
as  a feeurity  for  his  fourfeore  pounds,  without  telling  him  of  the 
prior  mortgage.  Then  it  is  ftrangc,  (he  lliould  acknowledge  hcrfclf 

indebted 
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for  great  Part  of  Shad  well. 


indebted  ICO /.  upon  her  taking  the  four  pounds  from  my  Lady  Sdkljill,  if 
flie  had  fo  great  a furo  owing  her.  And  what  a flovenly  anfwer  is  that 
given  by  the  Counfel  for  my  Lady  Ivy,  that  inc  and  others  were  called 
Upon  for  nine  years  diet  ? Whereas  Sir  Charles  Cetterel  l'wears,  fhe owned 
herfelf  upon  the  account  indebted  ioqI.  and  there  was  no  bartering  for 
diet ; but  that  file  had  gratis  for  three  quarters  of  a year  after  Sir  IViUsum's 
death,  as  flic  had  it  feveral  times  before. 

And  now,  while  it  is  in  my  memory,  I would  remind  you  of  one  thing 
more  before  wc  conic  10  th<r other  witncfhs,  there  is  a clung  that  to  me 
cramps  this  bufinefs  very  home  upon  inv  Lady  Ivy  ; Mow  comes  it  to  pals 
my  Lady  Ivy  (hould  be  io  wonderful  kind  to  my  Lady  SaUbilTs  daughter, 
as  to  part  with  1500/.  fo  fecurcd,  to  have  the  houfe  fettled  upon  her, 
without  any  confidciation  iri  the  World  that  I can  hear  of  ? That  is  fuch 
a melting  piece  of  kindnefs,  that  they  would  do  well  to  find  out  fornc 
flam  to  authorize  it.  It  feems  upon  Sir  Charles  Csttere’ s defire  to  fee  this 
pretended  mortgage,  and  its  being  brought  him  by  my  Brother  ff'-Jl,  who 
is  now  dead,  fhe  was  wonderful  careful  that  he  ihould  not  fee  the  wjt- 
nefTes  to  it,  it  was  fo  precious  and  tender  a thing  : But,  alas  ! ic  is  all 
melted  down  and  gone  of  a fudden,  without  any  confidcration  at  all  what- 
foever  ; and  fhe  can  readily  join  with  Sir  Claries  Cotter  cl  to  fettle  this 
upon  Mir.  Duffztt,  the  Lady  Salibiir s daughter,  and  enter  into  bond  not 
to  difturb  the  enjoyment. 

Then  there  conics  another  evidence,  and  that  is  the  Gentlewoman  Mrs. 
Duffctt,  who  it  feems  they  would  have  to  be  a loole  fort  of  creature  ; but 
methiuks  fhe  has  a good  round  oath  upon  her  tongue  : for  fhe  does  di- 
rc&ly  fwear  that  fhe  was  prefent,  and  faw  Mr.  Duffctt  her  hufband  forge 
that  very  mortgage  Sir  Charlti  Cotter/l  fpcaks  of  5 that  my  Lady  Ivy  di- 
rected it,  and  gave  her  order  to  put  faffron  in  the  ink  to  make  it  look  old  j 
that  file  law  him  writing  in  a parchment,  which  he  told  her  was  Glover’s 
Jcafe,  and  other  things,  and  all  for  my  Lady  Ivy.  Nay,  fhe  tells  you 
my  Lady  Ivy  was  fo  extraordinary  an  artift  at  the  managing  of  fuch  an 
aft'air,  that  this  maftcr-workinan,  Duffett,  was  not  fo  dextrous  at  it  as  fhe  ; 
for  he  could  not  write  the  firfi  great  Letters  of  the  names  that  were  to  be 
put  to  the  forged  deeds,  but  fhe  did  that  herfelf,  and  the  reft  he  did.  How 
far  fhe  is  to  be  believed,  I muft  leave  to  you  ; you  hear  what  is  objected 
againft  her  -bout  the  frog  in  her  belly  ; and  I do  not  know  what ; whe- 
ther-that  will  take  off  the  credibility  of  her  teftimony,  I leave  to  you. 
She  doth  give  a very  irre  and  large  account  how  they  ufed  to  order  their 
matters  to  make  the  ink  look  old,  (as  I faid ) they  put  faffron  in  it } then 
they  rubbed  the  outfidcs  of  the  deeds  in  dirty  windows,  and  after  that  ufed 
to  lay  them  in  a balcony  for  the  rain  to  come  upon  them  in  the  nights, 
and  to  dry  them  in  the  fun,  or  by  the  fire,  to  fhrivel  them  up.  And  this 
Ihe  fays  was  their  method,  and  proccfs  they  ufed.  All  which  the  Plain- 
tiff's Counfel  urge,  to  fliew  the  probability  that  tliefc  deeds  of  theirs  arc 
forged. 

Then  they  tell  you,  which  is  yet  fomewhat  more  to  ftrengthen  her 
evidence,  there  is  a woman,  that  though  (he  fpeaks  out  of  Mr.  Duffett's 
mouth,  and  that  can  be  no  evidence  againft  my  Lady  Ivy,  yet  fays,  fhe  re- 
ceived from  him  a parcel  of  Letter.-,  which  arc  fworn  by  Sir  Charles  Dotte- 
rel to  be  all  of  my  Lady  Ivy's  own  hand-writing ; which  Letters  have  been 
read  to  you  : and  they  fliew  a great  familiarity  between  my  Lady  Ivy  and 
Mr.  Duffctt,  a great  care  and  concern  for  the  promotion  of  this  Duffctt, 
the  Gentlewoman’s  hufband  ; and  of  fome  deeds  that  were  likely  to  be 
thouf..1.  new  and  fufpeded.  And  fhe  tells  him  at  the  latter  end  of  one, 
tl.  ic  ; is  foilicitous  till  the  trouble  be  over  : But  fhe  was  rcfolvcd  to  fet 
on  fa.,:  Sir  William  Salkbill's  mortgage,  and  if  that  thing  did  go  well,  he 
Ihould  have  half. 

That  fupports  the  credibility  of  the  woman’s  teftimony : But  befides 
that,  there  is  another  thing  that  looks  very  untoward,  bccaufe  Mrs.  Duf- 
fett  doth  dircdly  fwear,  that  out  of  the  icool.  paid  my  Lady  Ivy  by  Sir 
Charles  Cattcre',  200 /.  was  paid  and  given  to  her  hufband,  and  Mr.  Sutton 
forfooth  had  200 A more  : For  what  fervice,  I wonder,  inuft  my  Lady 
Ivy  be  fo  liberal  to  Mr.  Sutton  and  Mr.  Duffctt  ? Let  Mr.  Sutton  fhuffle 
and  roufe  himfelf  as  he  pleafeth,  it  will  ftick  upon  him  ; and  I muft  con- 
fefs  it  looks  untowardly,  his  getting  my  Lord  of  Salifbury’ s leafe  to  pick 
notes  out  of  it,  and  then  to  have  fuch  a mortgage  trumped  up  in  this 
manner.  It  is  very  rank,  I allure  you. 

This  is  the  fubftancc  of  the  evidence  that  has  been  offered  by  the  Plain- 
tiff, to  prove  and  induce  you  to  believe  thefe  deeds  forged. 

Now,  in  anfwer  to  this,  they  on  the  other  fide  would  offer,  that  Sit 
Charles  Cetterel’ s evidence  is  a furprize  upon  them.  They  fay  they  have 
fuch  a Writing,  and  fuch  and  fuch  Deeds,  Glover's  leafe,  and  Salkbill’s 
mortgage ; but  they  arc  not  prepared  to  give  fuch  an  anfwer  as  they  would 
have  done,  had  they  had  notice.  Here  has  been  likewife  great  ftruggling 
and  ftriving  to  have  the  verdid  read  to  overthrow  Mrs.  Duffctt' s tefti- 
mony ; but  that  cannot  be  allowed  to  be  given  in  evidence  between  thefe 
parties.  Then  they  would  have  read  her  hufband’s  oath,  he  being  dead  : 
but  that  is  no  point  of  evidence  at  all  neither ; for  in  cafe  the  man  were 
alive,  it  would  not  be  evidence  what  he  Ihould  have  heard  his  own  wife 
fay.  If  both  of  them  indeed  had  been  heard  together,  and  teftified  againft 
my  Lady  Ivy,  it  had  been  good  evidence  ; or  they  both  might  have  teftified 
for  her.  But  by  the  Law  the  hufband  cannot  be  a witnefs  againft  his 
wife,  nor  a wifi:  againft  her  hufband,  to  charge  them  with  any  thing  cri- 
minal, except  only  in  cafes  of  high-treafon.  This  is  fo  known  a com- 
mon rule,  that  I thought  it  coultf  never  have  borne  any  queftion  or  de- 
bate. 

This  is  the  fubftance  of  the  evidence  on  both  Tides,  as  near  as  I can 
recoiled  it ; f»ve  only  that  which,  indeed  I Ihould  have  mentioned  before. 


((sie) 

the  Defendant  had  produced  an  exemplification  of  a verdict  obtained  the 
laft  A1  chaelrr.as  Term.  To  which  they  for  the  Plaintiff  anfwer.  We 
were  not  then  prepared  to  anfwer  your  deeds,  which  were  very  new,  fur- 
prizing  and  unexpected  to  us:  We  have  now  given  new  evidence  that 
wc  never  gave  then,  and  it  was  a verdict  obtained  by  furprize : We  now 
fhew  our  boundaries  better  than  we  could  then  ; and  fo  that  they  make 
to  be  the  refill  t of  the  whole  matter. 

Now  upon  the  main,  after  this  very  l*ng  evidence,  though  the  Cafe 
has  been  darkened  as  much  as  ever  any  Cafe  could  be  endeavoured  to  be  j 
and  though  the  event  of  it  be  a matter  of  confidemble  value,  yet  the  mat- 
ter of  fact  is  as  clear  as  the  fun  at  noon-day  ; and  a plain  paint  of  fact  it" 
is,  and  muft  depend  upon.  If  wc  do  admit  all  their  deeds  to  b«  good 
deeds,  without  any  confidchition  of  the  forgery,  pro  or  con,  yet  if  the 
mill-ponds,  ditches,  orchards,  gardens,  (iff.  can  be  taken  to  be  fcveit 
acres  ; then  the  boundaries  upon  the  mill  or  hilly-bank,  which  may  well 
be  Foxc's-lane,  that  will  anfwer  both  the  deeds  of  the  Plaintiff  and  of  the 
Defendant,  and  though  never  fo  many  huufes  be  built  upon  it,  it  will 
fignify  nothing  in  the  Cafe.  And  that  it  is  fo,  whereas  the  Defendant’s 
furveyor  fwears,  that  120  acres  will  not  be  made  up  without  die  lands  in 
queftion  ; the  Plaintiff  has  brought  two  furveyors,  that  fwear  there  is  full 
1 30  acres,  and  more,  without  them.  So  you  have  two  furveyors  on  the 
one  fide,  and  one  on  the  other ; and  you  yourfclves  have  viewed  it. 

After  this  long  evidence.  Gentlemen,  you  have  had  as  good  an  accoune 
of  the  fubftance  of  it,  as  I can  by  my  notes  and  memory  recoiled!.  If 
any  of  the  Gentlemen  that  arc  of  the  Counfel  for  the  Plaintiff,  or  for  the 
Defendant,  do  think  I have  omitted  any  tiling  that  is  material,  on  cither 
fide,  they  have  free  liberty  to  remind  the  Court  of  it.  You  are  the 
Judges  of  this  fad,  whether  this  land  do  of  right  belong  to  the  Plaintiff 
or  to  the  Defendant : And  1 leave  it  to  your  confidcration. 

After  which,  the  Jury  withdrew  toconfider  of  their  Verdid,  and  the 
Court  arofe.  That  livening  the  Jury  gave  in  a private  Verdid  before  a 
Judge;  and  appearing  the  next  morning  at  the  Bar,  were  called  over,  and 
demanded  if  they  did  abide  by  the  Verdid  they  had  given  the  night  be- 
fore ; to  which  they  anfwered.  Yes  : which  being  declared  by  the  Secon- 
dary to  be  for  the  Plaintiff,  the  Jury  were  difeharged. 

Then  a motion  was  made  by  the  Plaintiff's  Counfel,  that  feveral  deeds 
produced  by  the  Defendant,  that  were  deteded  of  forgery,  might  be  left 
in  Court,  in  order  to  have  them  purfued,  and  convidted  of  the  forgery. 
The  Court,  upon  debate  ®f  the  matter,  and  the  Plaintiff’s  Counfel  de- 
claring they  would  profccute  an  Information  of  forgery,  the  deeds  of  the 
13th  of  November,  and  the  22d  of  December , 2 and  3 Philip  and  Mary , 
were  ordered  to  be  left  with  the  Clerk  of  the  Crown  till  further  Order, 
and  in  the  dean  time  the  Plaintiff  to  have  Copies  of  ihcm  from  the  Clerk  ; 
and  by  Rule  of  Court  a Trial  at  Bar  is  ordered  in  Michaelmas  Term. 

In  Trinity-Term  there  was  an  Information  again/I  Lady  Ivy,  far  forging  and 
publijbwg  the  faid  two  Indentures,  as  follows. 

Rex  vtrfus  Ivy. 

Information  ogainjl  the  Lady  Ivy,  for  forging  and  publijbing  two  Indentures , 
Trim  36  Car.  Secund.  Rot.  48. 

ff.  /"'\Uod  Theodofia  Bryan,  de,  & c.  alias  did’  Theodofia  Ivy,  de,  &c. 

vid.  die  anno.  See.  Vi  Si  Armis,  See.  apud  Wcftm.  in  Com. 
Midd’  ex  fuo  propr.  capite  Si  imaginationc  fubtilit’  falfo  St  fraudulent’ 
fabricavit  & fecit  & fieri  & fabricari  caufavit  quoddam  falfum  fadum 
contincn’  Materiani  fequen’  videlicet.  This  Indenture  made  the  13th  Day  of 
November,  m the  zd  and  3 d year  of  the  Reign  of  our  Lord  and  Lady,  Philip 
and  Mary,  by  the  Grace  of  God,  King  nJ  Queen  ^England,  Spain,  France 
and  Ireland  ; Defender 1 of  the  Faith,  Arch-Dukes  of  Auftria,  Dukes  of  Bur- 
gundy, Milan,  and  Brabant ; Counts  a/'Hafburgh,  Flanders  and  Tyrol : 
Between  Marccllus  Hall  ■y'Radcliff,  miller , on  the  one  Part,  and  Richard 
Roper,  Citizen  and  Salter  of  London,  of  the  other  Part,  ■witnrjfetb.  Sic.  prout 
per  prod’  falfum  Si  controfad’  fadum  plcnius  liquet  St  apparet  Quodq  ; 
pred’  Theodofia  Bryan  alias  did’  Domina  T.  Ivy  poftc.i,  fcilicet  die, 
anno,  &c.  apud,  &c.  feient’  fubtilit’  & falfo  pred’  falfum  Si  fabricatum 
fadum  publicavit  & publicari  caufavit  ut  verum  fadum  pred’  Marcelli 
Hall  figillat’  Si  dcliberat’  p.  prefat’  M.  H.  ubi  revera  eadem  T.  B.  alias 
did’  Domina  T.  I.  adtunc  & ibidem  bene  feivit  & intellcxit  diduin  fac- 
tum fore  falfum  controfad’  & fabricat’  Anglice  Forged,  Si  non  fuiffe  fac- 
tum pred’  M.  H.  ncc  p.  ipfum  figillat”  & deliberat’  Et  ulterius  pred’ 
Coron’  & Attorn’  didi  Dorn’  Regis  pro  eodem  Domino  Regc  dat’  Cur’ 
hie  intclligi  St  informari  quod  eadem  T.  B.  alias,  &c.  die&anno  fuprad' 
&c.  vi  & armis,  &c.  apud,  &c.  ex  fuo  proprio  capite  & imaginationc 
feient’  fubtilit”  falfo  St  fraudulent’  fabricavit  & fecit  & fieri  Si  fabricari 
caufavit  quoddam  al’  falfum  fadum  continen’  matcriam  fequen’  v idelicet. 
This  Indenture,  made.  Sic.  prout  per  pred’  ult’  mentionat’  falfum  & con- 
trofadum  fadum  plcnius  liquet  Si  apparet  Et  pred'  T.  B.  alias,  &c.  pof- 
tca  fcilicet  die  anno  fuprad’,  &c.  apud,  &c.  feient’  fubtilit*  & falfo  pred’ 
falfum  & fabricatum  fadum  ult*  mentionat’  publicavit  & publicari  cau- 
favit ut  verum  fadum  pred’  M.  H.  figillat’  Si  deliberat’  per  prefat’  M.  H. 
ubi  revera  eadem  T.  B.  alias,  Sic.  adtunc  & ibid,  bene  feivit  & intellexic 
didum  ult’  mentionat’  fadum  fore  falfum  controfad’  & fabricat*  Anglice 
Forged,  Si  non  fuiffe  fadum  pred’  M.  H.  nec  per  ipfum  figillat’  aut  deli- 
berat’ Ad  grave  darapn'  ejufdcm  G.  B.  in  contempt*  didi  Domini  Regis 
nunc  Legumq;  fuar’  in  malum  Sc  pernitiofum  exemplum  omn’al’  in. tali 
cafu  delinquent'  ac  contra  pacem  didi  Domini  Regis  nunc  Coron’  & Dig- 
nipt’  fqas,  Sic. 
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XXXVIII.  The  Trial  of  William  Difney,  Efq.  by  the  King’s  Special  Commiffiort  of  Oyer  and 
Terminer,  held  at  the  Marjbai/ea  in  Southwark,  on  Thurfday,  June  25,  1685.  ior  High-Treafon. 


AS  PE  C I A L Commiffion  of  Oyer  and  Terminer  for  the  County  ot 
Surrey,  being  appointed  for  the  trying  of  Mr.  Difney,  before  the 
Lord  Chief  Juftice  of  England,  and  other  his  Majefty’s  Juftkes  ; 
he  was  brou"ht  before  the  King’s  Commiffioners  at  the  Mnrfholjca,  in 
Southwark,  onjune  21,  in  order  to  his  Trial  upon  an  InJiament  for  High- 
Trcafon  : “ For  printing  and  publilhitig  a moft  vile  and  traitorous  Paper 
« againft  his  moft  facred  Majefty  and  his  Government,  intituled.  The 
<t  Declaration  5/ James  Duke  of  Monmouth,  and  the  Noblemen,  Gentlemen, 
u cn,{  ^bers  now  in  Arms,  &c.  And  being  arraign’d  thereupon,  he  plead- 
ed Not" guilty,  and  deftr’d  he  might  have  Counfel  granted  him,  but  was  de- 
nied ; the  Court  telling  him  it  was  not  allowable  in  capital  Cafes : yet 
upon  his  farther  requeil,  he  had  leave  to  make  ufe  of  what  Books  he 
thought  fit  to  prepare  for  his  defence,  and  allowed  till  the  25th. 

On  Thurfday  the  25th,  he  was  brought  to  his  Trial ; when  the  Mcl- 
fen-HT  depol'ed,  that  having  a Warrant  for  the  apprehending  of  William 
Difney,  Efq.  he  took  fomc  files  of  Mufquctcers,  and  two  or  three  Gentle- 
men to  his  affiftancc ; when  approaching  to  the  houfe  of  one  Tyrrel,  a 
Gardener  in  the  parilh  of  Lambeth,  on  Monday  ‘June  the  15th,  1685,  be- 
tween twelve  and  one  of  the  clock  in  the  morning,  he  broke  inco  the  apart- 
ment of  Mr.  Difney  ; where  entering  his  chamber,  he  found  the  prifoner 
in  his  fhirt,  who  crav’d  his  breeches  : but  the  Meffengcr  replied  No,  fay- 
ing, if  he  had  a Night-Gown  he  might  put  it  on.  Immediately  after 
viewing  his  breeches,  there  was  found  a dagger  in  his  pocket,  and  all'o 
feme  other  things,  likcwife  a brace  of  piftols,  and  a great  hanger  in  the 
nature  of  a Scimcter. 

His  maid  Ma-y  Allctt  was  fuppefed  to  be  in  bed  with  him,  by  reafon  her 
cloaths  were  upon  his  bed  : his  daughter  about  eleven  years  of  ageorthcre- 
abouts  was  in  another  part  of  the  room  a-bed  alone.  The  Meffengcr 
farther  depofed,  that  getting  into  the  Printing-houfe,  he  there  found  the 
Forms  (as  Primers  call  them)  of  the  traitorous  Declaration  in  the  Print- 
ing-room, there  being  by  computation  about  750  of  them  printed  on  one 
fide,  and  about  five  of  the  faid  traitorous  Declarations  perfect.  Upon  the 
MclTengcr’s  queftioning  how  they  came  there,  he  pretended  ignorance. 

The  evidence  appearing  very  plain,  and  he  making  little  or  no  defence 
for  himfelf,  was  found  guilty  of  High-Trcafon  ; fentenced  to  be  drawn, 
hanged,  and  quarter’d  which  was  accordingly  done  at  Kenningtom-Com- 
mon  in  the  County  of  Surrey,  on  Monday  the  29th  of  June,  *685,  and  his 
quarters  fet  upon  the  City-gates. 

A true  and  full  Account  given  by  the  Minijler  of  St.  George,  con- 
cerning the  Behaviour  and  leijl  dying  Speech  of  William  Difney, 
EJq.  June  29 tb,  1685. 

BEtwccn  nine  and  ten  of  the  clock  in  the  morning,  I was  fent  for  by 
the  High  Sheriff'  of  Surrey,  to  officiate  as  Ordinary  at  the  execution 
of  the  prifoner  at  the  Murjhalfa.  Before  he  was  brought  out,  a neigh- 
bouring Minifter  and  I (upon  the  Sheriff’s  motion)  went  into  the  room 
where  he  was  , when  the  reverend  Parfon  (having  feen  him  the  night  be- 
fore) a Ik’d  him  whether  he  had  confidcred  of  thofc  things  which  he  had 
formerly  offer’d  him  ; and  did  very  pathetically  prefs  him  that  he  would 
give  glory  to  God,  by  a full  and  ingenuous  confcffion  of  his  crime,  inti- 
mating to  him  the  fatal  confcqucnces  that  might  have  followed,  if  he  had 
perfected  that  evil  work  : how  many  men’s  lives  might  have  been  loft  in 
the  quarrel ; whofe  blood  he  was  fo  far  guilty  of,  as  he  contributed  to  the 
inercale  of  the  rebellion,  by  his  printing  the  traitorous  paper  (or  words 


to  the  fame  effect).  To  which  the  prifoner  anfwer'd  (with  feme  figns  cf 
difcontcnc)  to  this  purpol'e ; that  he  hoped  ((’peaking  10  theMbiTter)  he 
did  not  come  to  prefs  him  to  unburden  himfelf  now  : that  he  had  norhing 
to  fay  that  might  bring  any  perfon  into  trouble,  and  his  time  was  Ikon, 
fo  he  defired  not  to  be  troubled  about  anv  fuch  matter  ; fo  that  few  words 
pafied  ere  we  parted.  Finding  him  refolved  not  to  make  any  difeovery, 
i only  told  him,  1 did  intend  to  meet  him  at  the  place  of  execution,  atul 
he  thanked  me. 

When  he  came  to  the  gallows,  and  was  in  the  cart,  I came  to  him  and 
afkcd  him,  how  he  ddired  to  improve  thofc  few  moments  of  his  life  that 
were  yet  to  come?  He  anfwer’d,  in  prayer.  I afkcd  him,  Will  you  pray 
for  yourfclf,  or  fhall  1 pray  for  you  r He  anfwer'd,  I will  pray,  and  de- 
fire  you  to  pray  for  me.  Whilft  the  executioner  was  preparing  the  rope, 

1 f he  wed  him  the  Bible,  faying.  Sir,  what  comfortable  fentence  do  you 
remember  out  of  this  word  of  God  for  your  prefent  ufe?  He  anfwer'd, 
Jefus  Chrift  came  into  the  world  to  fave  Aimers,  of  whom  1 am  chief. 
And  then  he  proceeded  in  general  terms  to  acknowledge  himfelf  a great 
finner  againftGod  ; but  affirm’d  that  he  had  made  his  peace  with  God, 
that  he  had  confefs’d  his  fins  with  humility  and  fervency,  and  had  begg’d 
God’s  pardon  ; and  did  not  doubt  but  Goil  had  for  the  merits  of  hislion 
Jefus  Chrift  pardon’d  all  his  fins,  and  he  was  now  under  very  comfortable 
hopes  that  he  (hould  foon  be  happy,  not  upon  the  account  of  his  own 
merits,  but  the  merits  of  Jefus  Chrift.  I told  him  this  was  very  good, 
if  his  hopes  were  well  grounded.  He  replied.  His  hopes  were  grounded  on 
the  Scriptures,  which  allured  him  that  Chrift  died  to  fave  finners.  Where- 
upon I recounted  to  him  fomc  other  gracious  promifes  of  God  to  true 
1 Penitents;  as  that  of  Ezekiel,  If  the  wicked  man  turneth  away  from  bis  wick- 
ednefs,  and  doeth  that  which  is  lawful  and  right , he  jhalt fave  bis  Soul  alive,  Sic. 
After  which  he  made  his  addreis  to  God  in  prayer,  that  he  would  forgive 
him  all  his  fins,  and  fanflify  this  his  affliction  to  him  ; and  prayed  God 
to  blefs  the  King,  and  that  he  may  be  merciful  and  kind  to  his  fubjects, 
as  well  as  juft  to  his  enemies  : he  farther  obferved,  how  gracious  God  was 
to  him  in  giving  him  this  admonition,  (as  he  call'd  it)  for  God  might 
have  taken  him  off  by  fome  fudden  death,  or  deprived  him  of  bis  fenfes ; 
And  then  (he  faid)  it  muft  have  been  worfc  with  me,  but  now  God  hath 
given  me  time  to  bethink  myfclf ; fo  that,  though  the  dolour  and  the 
mame  of  this  death,  having  fo  many  fpechtors  (upon  whom  lie  look’d) 
may  fomewhat  difcompol’e  me,  yet  1 have  peace  and  comfort  within. 
Afterwards  he  defired  me  to  pray  with  him,  which  I did  briefly,  accord- 
ing to  his  mind  and  prefent  example  : and  doling  with  the  Lord’s  Prayer, 
he  anfwercd  every  petition  deliberately,  anu  calmly  : he  declared  that  he 
lived  in,  and  did  now  die  in  the  Communion  of  the  Church  of  Eiglaird, 
which  he  repeated  again  in  thefc  words,  the  Proteftant  Church  of  England. 
After  Prayer,  I afkcd  him,  whether  lie  would  fing  fome  part  of  a Pfalin? 
He  anfwer’d  No.  Then  1 alk’d  him,  whether  he  had  any  thing  more  to 
do  or  fay  ? He  anfwer’d,  I have  nothing  more  but  to  return  you  thanks 
for  your  care  of  me.  And  I pray  God  blefs  you  and  hear  your  prayers 
for  tnc,  and  mine  for  you,  and  our  Saviour  Chiift  for  us  both.  And  Vo  I 
left  him  going  to  his  long  home. 

This,  according  to  the  heft  recollection  of  my  thoughts,  is  the  fum, 
and,  as  near  as  I can  remember,  the  words  tharpafs'd  between  Mr.  Dj- 
ney  and  me. 

Andrew  W/Jhm. 


XXXIX.  The  Trial  of  Sir  Edward  Hales , Bart,  for  negle&ing  to  take  the  Oaths  of  Supremacy 
and  Allegiance,  with  his  Plea  thereto,  upon  the  King's  difpenfing  with  the  Stat.  25  Car.  II, 
and  the  Opinion  of  the  Judges  thereupon,.  1686. 


Pafcha?,  2 Jac.  II.  In  the  King’s-Bench. 

Arthur  Goddcn  Plaintiff,  in  an  Allion  of  Debt  of  500/.  grounded 
upon  the  All  of  25  Car.  II.  for  preventing  Dangers  from  Popilh 
Recufcnts . 

• Sir  Edward  Hales,  Burt.  Defendant. 

THE  Plaintiff  declares.  That  the  Defendant,  after  the  firft  day  of 
Eajlcr-Term  1673.  fc.  28  Nov.  1 Jac.  II.  at  Hackington  in  Kent, 
was  admitted  to  the  office  of  3 Colonel  of  a Foot-Regiment. 

That  being  a military  office,  and  a place  of  truft  under  the  King,  and 
by  authority  from  the  King. 

And  the  Defendant  held  that  office  by  the  fpace  of  three  months,  next 
after  the  28  Nov.  1 Jac.  II. 


And  from  thence,  till  the  time  of  thisaflion  begun,  he  was,  and  ftill 
is  an  inhabitant  and  refident  of  the  parifli  of  Hackington. 

And  the  Plaintiff  raking  it  by  proteftation,  that  the  Defendant  within 
three  months  next  after  his  admiffion  into  the  faid  office  of  Colonel,  did 
not  receive  the  Sacrament  in  manner  as  the  A£t  diredls,  but  neglected 
to  receive  it ; 

Avers,  that  the  Defendant  did  neglect  to  tike  the  Oaths  of  Supremacy 
and  Allegiance,  either  in  the  Chancery,  or  in  the  King’s-Bench,  or  at  any 
Quarter-Seffions  in  Kent,  or  in  the  place  where  he  was  refident,  either  the 
next  Term  after  his  admiffion  to  his  faid  office,  or  within  three  months 
after. 

And  that  the  Defendant  after  fuch  neglect,  fc.  10  Mar.  2 Jac.  IT.  at 
Hackington  in  Kent,  did  exercife  the  faid  office,  and  ftill  doth,  contrary 
to  the  Statute  of  25  Car.  II.  • for  preventing  dangers  from  Pcpi/h  Rccu- 
fants. 

Wherc- 


* «5  Car.  TL  cap.  t.  An  AS  for  preventing  Dangers  which  may  happen  from  Popilh  Been f ants  For  preventing  dangers  which  may  happen  fro®  Pofojh  Recnfantr,  and  quieting 

the  minds  of  his  Majefty’s  good  Subjects,  be  it  enacted.  Of.  That  every  perfon  that  (lull  bear  any  office,  civil  or  military,  &r.  or  (hail  have  command  or  place  of  truft 
from  or  under  his  Majeftv,  !£c.  within  the  Realm  of  England,  ere.  (hall  perfonally  appear  in  the  Couit  of  Chancery,  or  of  the  King’s-Bench,  or  at  the  Court  of 
Quarter-Seffions  in  that  County  where  he  (hall  rcGdc,  within  three  Months  next  after  his  admittance  into  any  of  the  faid  office;,  and  there,  in  open  Court,  take  the  fcvcral 
Oaths  of  Supremacy  and  Allegiance,  and  (hall  alfo  receive  the  Sacrament  of  the  Lord's  Supper,  according  to  the  ufage  of  the  Church  of  England,  in  fome  Parilh-Cburch, 
upon  fome  Lords-day,  immediately  after  Divine  Service. 

And 
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Whereupon  the  Defendant  at  Rodufier , at  the  Affixes  held  29th  Mar. 
ijac.  II.  was  duly  indicted  for  fuch  his  ncglefl,  and  for  executing  the 
laid  office  contrary  to  the  faid  Statute. 

And  thereupon  duly 'convict,  as  by  the  Record  thereof  appears ; where- 
upon the  Plaintiff  became  entitled  to  this  506/.  as  forfeited  by  the  Dc- 

The  Defendant  pleads,  that  the  King  within  the  three  months,  in  the 
declaration  mentioned,  and  before  the  next  Term  or  Quarrer-Seifions, 
after  his  admittance  to  the  faid  office,  and  before  his  fuit  began,/-.  9 Jan. 
t 'lac.  II.  by  his  Letters  Patent  under  the  Great  Seal,  and  here  produced 
in  Court i did  difpcnfe  with,  pardon,  remit  and  difeharge  (among  others) 
the  Defendant  from  taking  the  luidoatbs.and  from  receiving  the  Sacrament, 
and  from  fubferibing  the  declaration  againft  Tranlubftantiation  or  tells  in 
tbcA&of  25  Car.  IL  for  preventing  dangers  from  Popijh  R ecu  far  its,  or  in 
. any  other  Act,  and  from  all  crimes,  cetividions,  penalties,  forfeitures, 
damages,  difa’oilities,  by  him  incurred  by  his  exercifing  the  office  ot  Colonel. 

Or  bv  the  A«il  intituled.  An  Aft  far  the  pr/feruing  of  tbt  Kings  Per  fin 


Or  by  1 

' ~SVf>IU, -j  y - 

Or  by  the  Acts  made  m the  hilt  o 


...St 

third  years  of  King  fames  I. 

„r  the  AOs  mute  s 53,  35“*.  ' 

And  the  King,  by  his  Letters  Patent,  granted,  that  the  Defendant 
fliould  be  enabled  to  hold  that  office  in  any  place  in  England,  or  Wales,  or 
Berwick , or  in  the  Fleet,  or  in  Jcfej  or  Gutmfej , and  to  receive  his  pay 

0f  Any^cUufc  in  the  faid  Acts,  or  in  any  other  Act  notwithftanding,  & 
non  objiante,  that  the  Defendant  was  or  fhouM  be  a Rccufant  conv  ict. 

As  by  the  faid  Letters  Patent  doth  appear. 

Whereupon  the  Defendant  prays  judgment  of  the  Coutt,  whether  the 
Plaintiff  ought  to  maintain  this  action . 

The  Plaintiff  demurred  generally  to  this  Plea. 

The  Defendant  joined  in  demurrer. 

The  queftions  are  two,  i.  Whether  the  Defendant  ought  to  have 
pleaded  this  pardon  and  difpenfation  to  the  indictment,  or  whether  he 
may  not  plead  it  in  bar  to  the  a&ion  ? 

2.  Admitting  he  may  plead  it  to  the  action,  whether  it  be  a good  bar, 
and  whether  the  King  by  his  prerogative  may  difpcnfe  with  the  Statute? 

Mr.  Nor  they,  who  argued  for  the  Plaintiff,  held  that  the  Defendant 
may  not  be  permitted  to  plead  this  matter  in  bar  of  the  adlion,  bccaufe  he 
ought  to  have  pleaded  it  to  the  indictment;  end  he  having  not  pleaded 
it  Then,  the  Law  will  conftrue  it  to  be  waving  of  ic,  as  the  cafe  in  Brook's 
Abridgment , Charter  of  Pardon,  15.  That  in  cafe  of  an  indfetmenc  for 
murder,  one  that  has  pleaded  Not  guilty,  cannot  plead  the  pardon  after, 
unlcfs  dated  fntce  this  plea  of  not  guilty.  So  3 Crcoke  in  a Fieri  Facias , 
if  the  Defendant  appears,  and  has  a refeafe,  and  does  not  plead  it,  he  has 
left  the  benefit  of  it,  and  liiall  not  be  rcleafed  by  Audita  Querela : now  the 
Defendant  {hall  not  be  permitted  to  plead  it  againft  the  Plaintiff,  no  more 
than  he  could  have  pleaded  it  again#  the  King ; for  this  adion  is  in  the 
nature  of  an  execution  upon  a judgment,  and  may  be  likened  to  this  cafe ; 
an  adminiftrator  dt  Joins  r.orgby  17  Car.  II.  is  enabled  to  fee  forth  an 
execution  upon  a judgment,  recovered  by  an  executor  of  the  firft  ceftator, 
and  the  Statute  doth  put  the  adminiftrator  in  the  fame  cafe  as  the  execu- 
tor was;  and  the  Defendant  in  that  cafe  can  allcdgc  no  other  matter 
againft  the  adminiftrator,  than  he  coujtj  have  done  againft  the  executor, 
neither  can  he  avoid  this  execution  by  any  plea  that  he  might  have  pleaded 
to  the  firft  action.  And  if  this  Defendant  fhall  be  received  to  plead  this 
mica  now,  he  will  falfify  the  indictment,  that  was  found  againft  him; 
for  if  the  offence  be  pardoned,  he  ought  not  to  have  been  indicted : but 
admit  this  Defendant  may  well  plead  this  pica,  yet  1 hold  it  no  bar  to  the 
Plaintiff's  action.  . , . . 

1 »;o  allow  that  the  King  may  difpcnfe  with  fcveral  penal  Laws  in  feme 
cafes, but  that  ijrv.ro.  ■ :i  vc  of  the  King  is  bounded,  fo  that  with  feme  Statutes 
he  cannot  difpenfe,'  wherein  the  fubjeft  is  intcrefted,  as  in  4 In/lit.  (135) 
S,.  the  King  cannot  1 iconic  a man  to  make  a nuifance  or  commit  a mur- 
der. as  1 1 Hem  v VII.  1 12.  And  that  this  is  an  A Gt  wherein  all  the 

fubj.ab  haw  an  intcre  :1,  1 humbly  fubmlt  to  the  Judgment  of  the  Court. 

The  Kmg  cannot  difpenfe  with  the  Statute  31  of  Elite,  chap.  6.  againft 
Simony,  nor  with  the  Statute  17  Edw.  VI.  1.  againft  buying  and  felling 
of  office.,  a appears  by  the  I lnjlit,  12  a.  30.  lnjlit.  154.  20.  Crooke  385. 
Hobart  75.  1 h‘/lit.  234.  a.  A man  that  isdifableJ  by  Law  to  take  fuch  an 
1 office,  the  King  cannot  capacitate  him : as  if  the  King  fliould  grant  to 
one  to  fell  an  office,  within  the  Statute  Edw.  VI.  and  to  another  to  buy 
that  office,  thefe  Grants  would  be  void,  as  in  Vaughan  534.  in  the  cafe  of 
Thomas  and  Ssi  ril,  there  arc  fcveral  cafes  put,  wherein  the  King  cannot 
difpenfe  with  a Statute. 

Now  by  this  Statute  that  we  arc  upon,  it  is  cna&ed,  that  every  officer 
fhall  take  the  oaths,  that  every  perfon  that  docs  neglect,  fhail  be  difablcd 
to  hold  the  laid  office  ; now  this  Act  docs  no:  work  upon  the  taking,  but 
upon  the  holding ; and  if  fuch  conditions  be  not  performed,  he  is  thereby 
rendered  uncapablc  to  hold  his  office,  and  the  King  can  never  enable  a man 
whom  the  Law  hath  difabled,  3 lnjlit.  154.  But  I forefee  the  cafe  in 
12  Coke  18.  will  be  objected  againft  me,  where  it  is  faid,  that  no  Aift  of 
Parliament  can  bind  the  King  from  any  prerogative  which  is  folcly  and 
infeparably  annexed  to  his  perlon,  but  that  he  may  difpenfe  with  it  by  a 
r.on  o'.jlante  ; and  the  Book  doth  inftancc  in  the  cafe  of  Sheriffs,  upon  the 
Statute  23  Hen.  VI.  which  docs  enact,  that  all  Patents  made  or  to  be 
made  of  any  office  of  a Sheriff,  iuc.  for  term  of  years,  &c.  within  any 
County  of  England,  (Ac.  fliall  forfeit  200  J.  Yet,  fays  that  Book,  the 
King  tnav  difpenfe  with  that  Statute,  and  cites  2 Hen.  VII.  66.  to  be 
there  fo  adjudged  by  all  the  Judges  of  England-,  and  that  this  is  the  only 
authority  that  feems  to  countenance  this  cafe.  But  this  is  the  opinion  only 
of  my  Lord  Coke , for  the  Book  which  he  cites  and  depends  upon 


adjudged,  as  appears  by  Brook  5 pt.  45,  jog.  and  what  was  faid  in  that 
cafe,  was  only  faid  by  one  Judge,  and  never  judicially  determined,  nor 
fo  much  as  fpokeu  to  by  any  other  Judge;  therefore  the  foundation  that 
my  Lord  Cote  has  laid,  failing,  the  fuparftructurc  mull  needs  fall,  cni 
fo,  with  fubmiffion,  that  Angle  opinion  in  12  Coke;  fat.  18.  is  not  law. 
But  admitting  the  cafe  to  be  Law,  that  can  be  no  rule  to  gui-i.-  this  i.ife 
by.  For  that  Statute  was  made,  rather  to  deprive  the  King  of  his  power 
of  malting  Sheriffs,  and  fo  ccnfequcntly  commanding  bis  sheriffs  not  to 
ferve  him,  than  todifablc  the  fubjeCt,  and  thereby  rcitnriniug  the  l-L-ofs 
prerogative,  which  is  fo  inherent  in  him.  Bu:  by  the  Statute  25  Car.  It.' 2. 
the  prerogative  of  the  King  is  not  touched,  for  the  King  may  grant 
the  office  to  any  of  his  fubjects  and  it  is  only  a direction  to  the  fubjecl 
to  qualify  hirnlclf  for  the  King's  fervicc  ; and  if  he  be  uncdpahte  to  /e.-ve 
the  King,  ’tis  through  his  own  fault  and  neglcdt,  and  may  be  pv  niihabfe 
for  the  fame,  as  in  the  cafe  of  Sir  John  Read.-,  in  27  arid  28  C r.  II.  in  the 
Exchequer  lie  was  made  and  fworn  Sheriff  of  lie r: fir djbire,  and  mgkctid 
to  take  the  oaths  according  to  this  Statute;  by  revlbn  of  which,  tin- 
office  became  void,  and  afterwards  there  was  an  information  exhibited 
againft  him  upon  this  Stature  we  are  now  upon,  far  neglecting  to  rake  the 
laid  oaths,  and  executing  his  office,  and  upon  this  he  was  corn- fetid  and 
fined.  And  the  Court  was  of  opinion  that  no  ful'jicf  could  pm  liitr.Iclf 
out  of  a capacity  to  ferve  the  King,  but  for  fo  doing  he  is  punifh. fife  ; 
and  in  the  Law  of  the  Sheriffs  the  difprnfation  is  in  the  Patent,  Luc  in 
our  cafe  the  difpenfation  is  after  the  Patent,  and  fo  a difference  ! .tv...  1 
the  two  cafes:  and  for  thefe  rcafons,  I pray  your  Lorelfhip’s  iud-m. nt 
for  the  Plaintiff. 


Arguments  for  the  Defendant. 

Sir  Thomas  Powys , the  King’s  Solicitor,  argued  for  the  Defendant. 

AS  to  the  firft  point,  that  fuppofing  the  Defendant  ought  to  have 
^ pleaded  the  difpenfation  to  the  Indictment,  it  docs  not  appear  by 
this  Record,  but  that  he  did  ; forthe  declaration  is,  that  he  was  Legitime 
M'.do  Cor.viftus,  and  does  not  fay  whether  he  pleaded  Not  guilty,  or  how 
he  pleaded;  and  for  any  thing  that  appears,  he  did  plead  it  figainft  the 
King,  yet  he  may  be  admitted  to  plead  it  againft  the  Plaintiff  who  is  a 
ftranger. 

If  they  fland  upon  this  as  an  eftople,  they  ought  to  have  relied  upon 
it,  and  replied,  that  he  had  the  difpaii'ation  at  the  time  of  the  Indictment, 
and  refufed  to  plead  it;  for  he  that  pleads  an  eftople,  mull  rely  upon  ic, 
as  the  authorities  arc  which  treat  of  cftoples.  And  therefore  as  to  the  firft 
point,  I think,  with  fubmiffion,  wc  have  very  well  pleaded  the  pardon 
and  difpenfation  in  bar  of  the  action. 

As  to  the  ftcond  point,  whether  the  King  can  difpcnfe  with  the  Statute 
or  no;  I humbly  conceive,  with  fubmiffion,  the  King  may  very  well 
difpenfe  with  the  Statute;  ’tis  admitted  that  the  King  may  in’ many  cafes 
difpcnfe  with  an  Act  of  Parliament,  and  let  Us  corffider  why  n t this  ? 
It’s  well  obferved  in  2 Injht.  496.  that  the  King's  prerogative  is  as  much' 
the  have  ot  England  as  any  other  Law  whatfeever ; and  the  King  mnv 
upon  any  caufe  moving  him  in  refpefi  of  time,  place,  or  perfon,  by  a non 
obflante  difpenfe  with  any  particular  perfon,  and  that  he  fhail  not  incur 
the  penalty  of  the  Statute,  7 Coke  36,  37.  Vaughan  333.  347.  G/anvl  in  I11S 
argument  ante  P.  205.  doth  admit  a power  in  the  King  to  difpenfe  with 
Penal  Laws,  and  yet  he  was  no  friend  to  the  prerogative.  Though  the 
confcntof  the  Lords  and  Commons  be  requifite  to  chc  making  of  trie  Act 
of  Parliament,  yet  it  is  the  King  that  gives  the  fandlion  to  tfjc  faid  Laws, 
and  moll  of  the  ancient  Statutes  began  in  form  of  Charters,  as  it  appears 
in  8 Coke  to.  and  the  intents  and  meanings  of  Acts  of  Parliament,  are  every 
day  by  the  Judges  extended,  and  changed  according  to  a better  rule  of  Reu- 
fonand  Juitice  than  the  words  will  bear,  Hobart  229.  and  the  Judges  have 
an  authority  over  the  Statute-Laws,  to  mould  them  according  to  the  trueft 
and  bed  fenfc,  Hobart  346.  and  Statutes  which  have  been  made  againft 
common  right,  have  been  conftrued  void,  8 Coke  1 18. 

There  is  a iiftinftion  taken  in  our  Books  between  Malum  in  ft,  and 
Malum  prohibitum. 

The  former  the  King  cannot  difpenfe  with,  the  latter  he  may;  as 
where  the  Statute  generally  prohibits  any  thing  upon  a penalty,  which  was 
lawful  before,  (the  Subject  receiving  no  Injury  by  fuch  a Difpenfation) 
the  King  there  may  difpenfe  with  fuch  an  Act.  Vaughan  343.  Dyer  5.  2. 
The  King  granted  a licence  to  carry  Bell-metal  out  of  the  Realm,  noc- 
withftandmg  the  Statute,  Dyer  54.  It  was  enacted  by  Statute,  4 Hobato. 
that  none  fliould  convey  wine  into  England  out  of  Gafcoigne,  bur  ut 
Englijh  fliips ; and  the  King  granted  a licence  to  a man,  that  he,  his  de- 
puties and  factors  might  convey,  ts'e.  in  any  fliip,  notwithftandini  the 
Statute,  28  Coke  32.  Vaughan  352,  353\354-  Now  to  apply  the  cafes  to 


cafe  in  queftion,  this  is  Malum  Pi  chan  turn,  whether  is  the  difpenfation 
, damage  to  the  fubicct?  If  it  were  any  wrong,  it  were  to  the  Kin» 
himfelf,  and  fure  the  King  may  very  well  difpenfe  with  that,  which  only 
relates  to  himfelf. 

I mull  diftinguilh  between  thofc  Ads  of  Parliament  which  concern 
Property,  and  thofe  which  concern  Government.  A£ts  of  Parliament 
which  concern  Property,  the  King  cannot  difpenfe  with  ; but  thofc  which 
concern  Government  he  may  ; and  this  for  the  great  inconvcnicncies 
which  may  happen,  or  urgencies  of  State  which  may  force  him  to  ir,  and 
thofe  unforeseen  at  the  time  of  making  the  Law  : for  it  may  happen,  bv  a 
viciffitude  of  times,  thofe  Laws  that  were  made  for  the  prefervation'  of 
Government,  fliould  turn  to  the  deftruction  of  it,  if  the  King  could  110c 
dilpenfe  with  them. 

The  Common  Law  in  feme  cafes  does  fo  very  much  refps£t  the  preroga- 
tive, that  it  leaves  the  private  intereft  of  the  fubject  unregarded,  and  The 
-~j  King  may  dig  in  any  of  his  fubjcifts  land  for  Saltpetre  to  make  Gun- 
never  powder.  Now  this  btatute  25  6'ar.  II.  was  made  to  diminifli  the  King’s 


And  every  the  perfon  nforeEtid,  that  doth  or  fball  neglcdt  or  refufe  to  take  the  faid  Oaths  and  the  Sacrament  in  the  faid  Coarts,  and  at  the  refpeftive  time*  afo-efaid, 
ftall  be  ipfnfallo  adjudged  uncapablc,  and  difablcd  in  Uw  to  all  intents  and  purpofcs  whatfoever,  to  have,  occupy  or  enjoy,  the  laid  office  or  employment,  and  every 
fuch  office  and  place  (hall  be  void,  end  is. hereby  adjndgei  void. 

And  every  perfon  that  fliall  negieft  or  refufe  to  take  the  laid  Oaths  or  the  Sacrament  as  afnrefaid,  and  yet  after  fuch  neglect  or  refuGd,  fliall  execute  anv  of  the  (aid  offices, 
after  the  laid  times  expired,  wherein  he  ought  to  have  taken  the  fame,  and  being  therenpon  lawfully  conrirtcd  upon  any  information,  Cr.  in  auy  of  llie  King  s Courts  at 
IfekminJIrr,  or  at  the  Affixes,  every  fuch  perlon  fhall  forfeit  jeo/-  to  be  recovered  by  him  that  fliall  file  for  the  fame. 

And  at  the  fame  time  when  the  prrfons  concerned  in  this  A&  fliall  take  the  faid  Oaths,  they  fhall  likewific  fulifcribe  the  Petition  againft  the  belief  of  Tranfubftantiation 
under  the  fame  penalties  ns  by  this  Act  is  appointed. 

« 3 prerogative. 
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prerogative,  but  to  feCure  him  from  his  enemies,  anJ  for  the  prefervation  the  difability  was  attacked  by  force  before  the  office  was  veiled,  lb  that 

of  the  Government ; and  the  King  is  beft judge  what  will  be  moll  for  his  the  King  could  not  remove  the  difability  : and  fo  I do  agree  that  it  would 

own  fecurityj  and  the  Government’s  prefervation.  No  Ai£t  of  Parliament  have  been  in  this  cafe,  if  the  Defendant  had  by  his  neglc£t  or  re  fufal  to 

can  difeharge  the  fubject  from  his  allegiance  which  he  owes  to  the  King,  take  the  oaths,  rendered  himfclf  incapable  before  he  had  taken  the  King’s 

every  one  is  bound  by  his  allegiance  to  ferve  his  Prince  when  he  /hail  be  difpenfation  ; for  the  King’s  difpenfation  coming  before  the  difability  at- 

requfred.  Therefore  no  Act  of  Parliament  can  difable  any  man  to  ferve  tacked,  it  does  prevent  it. 

the  King.  But  they  ahjcdl,  that  this  Act  doth  make  no  one  incapable,  The  cafe  o!  the  Sheriff  is  much  a flronger  cafe  than  this,  and  comes  up 
but  at  his  own  election.  to  it  in  every  particular,  for  that  Statute  doth  difablc  the  party  to  take. 

If  this  were  fo,  it  would  be  in  the  election  of  f«me  or  all  the  fubjefts  and  the  King  to  grant ; and  there  is  alfo  a claufe  in  that  Statute,  which 
to  incapacitate  thcmfclves  to  ferve  the  King,  and  tile  King  would  be  un-  fays,  that  the  Patent  fhali  be  voiJ,  notwithUanding  any  nun  objlantc  to  the 
fervid  : for  if  it  were  no:  in  the  power  of  the  King  to  force  the  fubjcdl,  he  contrary  j and  there  is  a penalty  of  aoo  /.  like  to  our  Cafe  ; and  yet  by  the 
would  not  (it  may  be  not)  be  ferved  at  all ; as  in  the  calc  of  Sir  Jehu  Rtade,  Opinion  of  all  the  Judges  of  England,  :he  King  hasaPower  of  diTpenlinv 

cited  by  the  other  fide;  he  neglected  to  lake  the  oaths,  and  thereby  the  of-  with  that  Statute  ; yet  that  Statute  does  exprcfsly  fay,  the  King  fhall  not 

fice  became  void  ; fo  that  the  next  elected  might  refufe,  and  the  next.  In  difpenfe  with  it  by  a non  objlantc  : fo  if  an  Act  of  Parliament  had  a claufe 

the  mean  time  the  King’s  fervice  lies  neglected,  and  no  bufmefs  of  the  in  it  that  it  fhould  never  be  repealed,  yet  without  queftion,  the  fame  Power 

County  can  proceed,  for  want  of  2 Sheriff.  To  pardon  murder,  isapre-  that  made  it,  may  repeal  it.  Bcfidcs,  that  Statute  makes  the  Patents  void 
rojptivc  folcly  and  infeparably  incident  to  the  King,  who  may  difpenfe  at  the  time  of  granting  them  ; but  by  this  Statute  the  Patents  are  good  at 

with  Statutes  reftraining  it,  1 2 Coke  18.  He  may  difpenfe  with  non  reft-  the  time  of  granting  them,  and  continue  fo  ’till  the  ncglcdt  to  take  the 

dente.  Hobart  146.  3 Injlitut.  339.  In  3 lnjlit.  the  Lord  Coke  fpcaking  oaths,  for  doing  of  which  the  Patentee  has  three  months  time.  And  if 

of  Adis  of  Parliament  that  were  made  to  tcflrain  the  King’s  power  of  par-  the  cafe  of  the  Sheriff  be  Law,  as  it  hath  been  taken  everfmee  Hen.  Vllth’s 

doning  murder,  fays,  that  fuch  Acts  are  good  for  King’s  to  follow,  but  time,  and  is  cited  for  good  law  in  many  of  our  books,  and  never  ’till  now 

not  binding,  Coie  18,  19.  There  are  fevcral  Statutes  cited,  with  which  qucltioncd  ; for  the  common  courfe  and  experience  have  been  according 

the  King  by  his  prerogative  may  difpenfe,  as  the  Statute  36  Hit! . V I.  to  it : then  I defy  all  the  world  to  /hew  me  any  material  difference  between 

which  does  enadt,  that  no  man  /hall  be  Sheriff  of  one  County  two  years  that  and  this,  only  that  this  is  the  /Ironger  cafe  of  the  iwo,  in  many  par- 
togethcr.  Yet  it  was  adjudged  by  all  the  Judges  of  England,  fays  that  ticulars.  But  becaufe  the  cafe  has  been  denied  by  the  PlaintifPs  Coun/el, 
Book,  that  the  King  may  difpenfe  with  it  j the  Statute  of  4 Hen.  IV.  it  docs  concern  us  to  take  the  opinion  of  our  Brethren,  it  being  a matter 

31.  that  no  li'tljhmnn  /hall  be  Jultice,  or  other  Officer  whatfoever  in  any  of  fo  great  confequence  in  the  Circuits;  for  if  it  be  not  law,  then  there  ate 

part  of  Walts-,  and  yet  the  King  may  difpenfe  with  it.  The  Statute  fomc  Sheriffs  that  be  not  lawful,  and  fo  have  not  power  to  icturn  the 

8 Rich.  22.  and  33  Hen.  VIII.  24.  uo  enact,  that  none  /hall  be  Juf-  Juries,  and  then  we  have  no  power  to  try  and  give  Judgment  upon  anv 

lice  of  the  Affize  in  the  County  where  be  was  born,  and  yet  the  King  with  offenders  ; and  it  alfo  concerns  us  who  go  into  our  countries,  to  take  ad- 

a Ipecial  non  objlante  may  difpenfe  with  that  Statute.  And  in  Piowdtn  502.  vice  of  it : for  if  that  cafe  is  not  law,  our  patents,  which  are  non  objlantc' s 

13.  the  King  may  grant  to  a man  to  be  an  Efchcater  for  life,  notwith-  to  23  Hen.  VIII.  24-  may  not  be  good,  and  fo  we  have  no  authorities  to 

Handing  that  Statute.  go  the  Circuits  ; and  therefore  1 will  a/k  the  opinion  of  all  the  Judges, 

To  anl'wcrthc  Statutes  which  have  been  cited,  which  the  King  cannot  as  well  in  that  cafe  as  this  *. 
difpenfe  with  : I fay,  as  to  the  Statutes  of  Simony  and  Ufury,  the  King 

cannot  difpenfe  with  them  ; but  what  is  that  to  the  matter  in  hand  f For  On  Monday  the  21ft  of  June,  after  having  confultcd  with  all  the 
there  is  no  reftnetion  of  the  fubjccls  fervice,  but  the  King  may  have  the  Judges,  his  Lord/hip  delivered  their  Opinions  in  open  Coirrr,  thus  : 
benefit  notwithftanding  Then  as  to  the  Statute  5 Ed.  VI.  16.  again/I  “ In  the  Cafe  of  Godwin  and  Hates , wherein  the  defendant  pleads  a dif- 
buying  and  felling  of  judicial  offices,  of  which  Statute,  there  is  a claufc  “ pen  fat  ion  from  the  King ; it  is  doubted,  whether  or  no  the  King  had 

in  the  ijl  Injlitut.  1 34.  that  the  King  may  not  difpenfe  with  that  Statute  : “ fuch  a Prerogative  ? Truly,  upon  the  argument  before  us,  it  appeared 

Thprp  is  a rlifterenrr  hrrwppn  that  Sratnfp  and  this  • for  that  rtrw*s  pnapK  “ as  clear  a Cafe  as  pvpr  ramp  hrf-irr  rh.'c  < • H.,,  .. r*  r 


that  /hall  give  any  fum  of  money,  bfe.  for  any  fuch  office,  iAc.  /hall 
a di fabled  perfon  in  Law,  to  have,  occupy,  or  enjoy  the  faid  office,  iAe. 


Now  the  Statute  doth  difable  the  party  upon 


; fuch  an  ait,  to  take 


^vice  of  all  the  Judges  of  England.  They  were  all  aflemblcd  at  Scr- 
“ jeant's-lnn,  and  this  cafe  was  put  to  then;  and  the  great  cafe  of  the 
Sheriffs  was  put,  whether  the  difpenfation  in  that  cafe  were  legal  ? bc- 


thc  office;  for  the  making  the  bargain  is  prior  to  taking  the  office,  and  “ caufe  upon  that  depended  the  execution  of  all  the  Law  of  thc'Nation  : 
thereby  be  is  difabled  to  take  it,  fo  that  he  can  never  have  the  office  legal-  “ And  I mull  tell  you,  that  there  were  ten  upon  the  place,  that  clearly 
ly  veiled  in  him,  if  the  King  cannot  difpenfe  with  a conditional  fuble-  “ delivered  their  opinions.  That  the  Cafe  of  the  Sheriffs  was  good  Law  ; 
quent,  and  fo  that  does  not  come  near  this.  And  for  this  rcafon  I hum-  “ and  that  all  the  Attainders  grounded  upon  Indictments  found  by  Juries 


quent,  and  lo  that  does  not  come  neai 
bly  pray  Judgment  for  the  Defendant. 


“ and  that  all  the  Attainders  grounded  upon  Indictments  found  by  Juries 
“ returned  by  fuch  Sheriffs,  were  good,  and  not  erroneous ; and  confc- 

Chief  Jujlict.  rT'  It  I S is  a cafe  of  great  conlequence,  but  of  as  little  dif-  “ ginable  difference  between  that  Cafe  and  this  ; unlefs  it  weie,  that  this 
x Acuity  as  ever  any  cafe  was,  that  raifed  fo  great  an  ex-  “ were  the  much  clearer  Cafe  of  the  two,  and  liable  to  the  fewer  cxcep- 
peClation  : for  if  the  King  cannot  difpenfe  with  this  Statute,  he  cannot  “ tions. 

difpenfe  with  any  Penal  Law  whatfoever.  “ My  Brother  Powel  faid,  he  was  inclin’d  to  be  of  the  fame  opinion  ; 

As  to  the  firft  point,  whether  he  /hall  be  admitted  to  plead  this  difpen-  “ but  he  would  rather  have  fomc  more  time  lo  con/ldcrof  it  : But  he  has 
fation,  and  pardon  to  this  aCtion  of  debt ; (having  not  pleaded  it  to  the  In-  “ fince  fent  by  my  Brother  Holloway,  to  let  us  know,  that  he  does  concur 
diClmcnt)  I think  he  may  : for  this  Court  /hall  not  be  bound  by  the  find-  “ with  us.  To  thefc  eleven  Judges,  there  is  one  Diflentcr  Brother 
Ing  of  the  Jury  below,  for  he  (for  any  thing  that  does  appear)  did  plead  it  “ Street ; who  yet  continues  his  opinion.  That  the  King  cannot  difpenfe 
there,  and  the  Jury  might  have  gone  againft  the  direction  of  the  Court,  “ in  this  Cafe:  But  that’s  the  opinion  of  one  Angle  Judge,  aeainft  the 
vet  that  /hall  not  conclude  us  ; but  if  the  party  has  good  matter  to  difeharge  “ opinion  of  eleven.  We  were  fitetsfied  in  our  Judgments  before,  and 
himfclf,  we  may  fttew  it : as  if  a man  be  conviCted  of  an  alfault  and  bat-  “ having  the  concurrence  of  eleven  out  of  twelve,  we  think  we  mav  very 


“ Street  -,  who  yet  continues  his  opinion.  That  the  King  cannot  difpenfe 
“ in  this  Cafe:  But  that’s  the  opinion  of  one  li.nglc  Judge,  againft  the 
“ opinion  of  eleven.  We  were  fit:isfied  in  our  Judgments  before,  and 


‘ opinion  of  eleven.  We  were  facisficd  in  our  judgments  before,  and 
“ having  the  concurrence  of  eleven  out  of  twelve,  we  think  we  mav  very 
well  declare  the  opinion  of  the  Court  to  be,  that -the  King  may  diipcnle 


tcry  againft  the  Defendant,  the  Plaintiff  may  give  the  former  conviction  “ well  declare  the  opinion  of  the  Court  to  be,  that  the  Kin 

in  evidence,  but  yet  he  mull  alfo  prove  the  battery,  or  elfe  he  /hall  not  “ in  this  Cafe  : And  the  Judges  go  upon  thefe  grounds ; 

recover.  “ 1.  That  the  Kings  of  England  are  fovereign  Princes. 

And  this  being  an  cftoplc,  it  /hall  not  bind,  becaufe  the  Plaintiff  was  “ 2.  That  the  laws  of  England  arc  the  King’s  laws, 
not  party  to  the  firft  fuit.  “ 3.  That  therefore  ’tis  an  infeparable  Prerogative  in  the  Kings  of 

As  to  the  fecond  point,  whether  the  King  can  difpenfe  with  the  AClor  “ England , to  difpenfe  with  penal  Laws  in  particular  Cafes,  and  upon  par- 

no,  1 chink  it  a queftion  of  little  difficulty.  There  is  no  Law  whatfoever  “ ticular  neceffary  Reafons. 

but  may  be  difpenfed  with  by  the  fupreme  Law-giver  ; as  the  Laws  of  “ 4.  That  of  thofe  reafons  and  thofe  neceffitics,  the  King  himfclf  is  foie 
God  may  be  difpenfed  with  by  God  himfclf ; as  it  appears  by  God’s  com-  “ judge  : And  then,  which  is  confcquent  upon  all,  & 

mand  to  Abraham,  to  offer  up  his  fon  /fane:  So  likewife  the  Law  of  Man  “ 5 • That  this  is  not  a trult  invclted  in,  or  granted  to  the  Kin*  by  the 

may  b;  difpenfed  with  by  the  Lcgiflatcr,  for  a Law  may  either  be  too  wide  “ People,  but  the  ancient  remains  of  the  fovereign  Power : " 

or  too  narrow,  and  there  may  be  many  cafes  which  may  be  out  of  the  con-  “ of  the  Kings  of  England ; which  never  yet  was  taken  fron 

veniencies  which  did  induce  the  Law  to  be  made;  for  it  is  impoffible  for  “ be.  And  therefore  fuch  a Difpenfation  appearing  upon 

tbc  wifelt  Law-maker  to  forefee  all  the  cafes  that  may  be,  or  are  to  be  re-  “ time  enough  to  favehim  from  the  forfeiture.  Judgment  01 

medied,  and  therefore  there  muft  be  a power  fomewhere,  able  to  difpenfe  “ for  the  Defendant  4, 

with  thefe  Laws.  But  as  to  the  cafe  of  Simony,  that  is  objected  by  the  ^ttod  querens  nil  capiat  per  billam." 

other  fide,  that  is  r.gainft  the  Law  of  God,  and  a fpecial  offence,  and  ru;,  T..d„mmr  „„;r„  ,i,„  t a nu  - c -e 

therefore  malum  m/e.  which  I Jo  agree  the  King  cannot  dlf-nfe  with.  If  & opioion,  J^Ld  the  liiltb  ViSiS 


with  bv  the  Legiflatcr,  for  a Law  m3y  either  be  too  wide  “ People,^but  the  ancient  remains  of  the  fovereign  Power  and  Prerogative 
id  there  may  be  many  cafes  which  may  be  out  of  the  con-  “ of  the  Kings  of  England-,  which  never  yet  was  taken  from  them  norcan 

did  induce  the  Law  to  be  made;  for  it  is  impoffible  for  “be.  And  therefore  fuch  a Difpenfation  appearing  upon  Record  to  come 


oe.  rtna  tneretore  luch  a JJilpenlation  appearing  upon  Record  to  come 
time  enough  to  favehim  from  the  forfeiture.  Judgment  ought  to  be  given 
for  the  Defendant  4, 

£>ued  querent  nil  capiat  per  billam." 


And  as  to  the  cafes  of  Ufury  and  Non-Refidence,  thofe  cafes  do  come  in 
under  that  rule,  that  the  King  cannot  difpenfe  with  them,  becaufe  the 


This  Judgment  making  a zreat  noife,  the  Lord  Chief-Juftice,  in  jufti. 
ficaiion  of  his  opinion,  published  the  following  Vindication. 


fubjea  has  a benefit  by  them  ; for  in  cafe  of  Ufurv  the  Bond’  is  made  void  A Aao*f! Law,  upon  which  Judgment  was  given  in 
bv  the  Statute,  and  therefore  if  the  King  /hould  difpenfe  with  it,  the  fub-  orr  toward  Hales  s Laje  .*  Written  try  Sir  Edward  Herbert,  Cbiej-JuJlice 

jeet  would  lofe  the  benefit  of  the  avoiding  the  Bond.  And  as  to  the  cafes  y t * ommen-rieas , m vmdicat.cn  of  uimfetf. 

of  buying  and  felling  of  offices,  which  mobbed,  were  i,  no  need  of  TTAving  been  called  to  a plaeeof  Judicature  in  difficult  times,  end  after 
refnlvlng.  whether  the  Ktng  could  d.fpenfe  w.th  that  Statute  ot  no,  be-  ” my  moll  Cncetu  tefolutions  and  uttermoS  endeavours  of  d’fchaS 

caufe  the  party  was  dtfabled  to  take  any  Inch  office  by  the  contrafl.  and  the  duty  of  that  place,  with  a good  coufcieucc,  having  y«  ha/Sf 
• See  Comberbach's  Reports,  page  51,  &feq.  where  this  Cafeis  largely  reported. 

4 Biihop  Burnet,  in  his  Hiltory'of  his  own  Time,  Vot.  I .fag.  669.  fays : Sir  Edward  Hales,  a Gentleman  of  a noble  Familv  in  ST-ni  i.wjr  - . ■ 

had  long  difguifct)  it ; anil  liad  once  to  myfelf  fo  lolemnly  denied  it,  that  I was  led  from  thence  to  fee,  there  was  no  credit  to  bc'eiven  to  that  fort  of  men^-Lh ‘u 
or  Religion  wab  concerned.  He  had  an  Employment,  and  not  taking  theTeO,  his  coachman  was  fet  $5."^ 

the  Intoimcr  ; When  tl„>  was  to  be  brought  to  trial,  the  Judge*  were  fecretly  aftrd  their  opinion*  ; and  fuch  as  were  not  clear  toiudire  a*  the  C^Tr /did^tl 
cd  out ; and  upon  twoor  three  canvaffings,  the  half  of  them  were  difmi.Tcd,  and  others  of  more  pliable  and  obedient  underfUndingl,  wwe 

were  weak  and  ignorant  to  a fcanda’.  The  Suit  went  on  in  a feeble  profecution,  and  in  Trimlj-Tcrrn  Judgment  was  given  8 P ^ ‘ ^ ufthdi: 

And  in  page  671.  the  Biihop  lays, 

oSSSvS'iTSSulS’  tol'S.Sw  ST  ,“dS“S“  ““  ",0"U  “ Ihey  of  ” *"d  without  any  rtjuusjwe  J,dg« ™Stte 
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hard  fortune  to  fall  under  the  greateft  infamy  and  reproach  that  is  pof-  I But  to  execute  any  office  without  tiling  the  oaths  and  the  lefts  antece- 
fibtc  for  any  man  to  lie  under,  of  perjury  and  breach  of  truft  { in  giving  a | dent  to  any  Acts  of  Parliament  made  to  forblj  it,  was  lawful. 

Judgment  in  Sir  Edward  Haiti’s  Cafe,  contrary  to  Law,  and  contrary  to  Therefore  tile  Difpeufation  granted  to  Sir  Edward  Haiti,  did  make  it 
inv  'knowledge  and  opinion  (for  that  only  can  make  it  criminal) ; and  I lawful  for  him  to  do  lo,  though  it  continued  unlawful  fur  any  belly  cite. 
Which,  they  fey,  tends  to  the  fubverfion  of  all  our  Laws,  contrary  to  the  In  this  argument  the  premifes  arc  none  of  clir  ofvn,  we  IkiWthi hi  out 
oath  that  cvet’y  Judge  takes,  and  to  that  high  trutl  repofed  in  him,  to  of  outlaw  books;  and  the  authority  of  thofc  books  have  never  yet  been 
judge  to  the  beft  of  his  underlianding,  according  to  I.aw:  Although  I tjtictlioned.  I appeal  then  to  any  indifferent  perfon,  whether  it  cait  be 
cannot  hope  to  wipe  off  that  univerfal  ill  intprcllion  that  the  malice  of  criminal  in  Judges,  to  draw  a ncctffary  conclusion  from  premifesSnd  book- 
fome  people,  who  umferftand  the  nature  of  this  Cafe  very  wfcll,  has  made  cafes  that  have  been  taken  for  Law  for  fo  many  ages  together, 
upon  moll  men  who  do  not  underfhnd  it ; yet  in  order  to  clear  myfelf  to  1 The  next  great  Cafe  is  the  refolution  of  all  the  Judges  of  England,  in 
all  juft  and  dilintercfled  perfons  who  are  only  my  enemies  by  miftake,  i I z Her..  VII.  in  the  Exchequer-Chamber,  upon  the  King's  Power  of  dif- 
think  myfelf  obliged  to  give  forae  fhort  account  of  that  Judgment,  and  I peniing  with  the  Statute  of  23  Hen.  VI.  tap.  8.  That  no  man  Jhoitld  It 
the  grounds  upon  which  it  was  given  : and  thi-s  1 will  do,  not  by  making  1 Sheriff  for  above  one  jear.  The  recital  in  the  preamble,  and  the  whole  Pui- 
an  elaborate  and  legal  argument,  to  make  out  by  reafonsof  my  own,  that  | view,  if  compared  with  our  Statute  of  25  Car,  II.  cap.  2.  equals  it  in 
the  Judgment  then  given  is  confonant  to  Law  ; Which  whether  it  be  or  every  particular,  and  in  feme  goes  beyond  it:  for  the  roifehiefs  recited  in 
no,  is  like  to  be  conftdered  in  Parliament,  and  to  whole  determination  I this  latter  Statute  are  only  in  thefc  words.  For  preventing  dangers  which 
fhall  as  entirely  and  chearfully  fubmit,  as  any  other  perfon  in  the  Nation.  j may  happen  from  Pepijh  Recufiants,  and  qt'.ie:  ng  the  minds  cf  his  Majejly's 
But  1 (hall  fet  down,  not  all  the  variety  of  Cafes  that  we  meet  with  in  g»:d  Subjects.  The  caufe  of  making  the  Statute  of  23  Hen.  VI.  is  for 
our  Books,  touching  the  King's  power  of  difpenling  with  Acts  of  Parlia-  1 preventing  the  importable  damage  of  the  King  and  Im  People,  perjury, 
ment-,  for  that  would  fwcll  this  Paper  to  an  unreafoilable  length,  and  dif-  manflaughtcr  and  great  oppreffion.  The  Purview  cnafts, 
courage  manv  front  reading  any  part  of  it;  but  only  feme  lew  of  the  j.  That  no  man  jhall  Le  Sheriff  for  above  a year. 

chicfdt  and  plaineft  authorities  in  Law,  upon  which  the  refolution  in  the  2.  That  all  Letters  Patent  made  for  years  or  lives  Jhall  he  void. 

Cafe  of  Sir  Edward  Halts  was  grounded.  I fhall  not  only  cite  the  Books  3.  That  no  Non  obfhnte  fault  merit  them  good  (which  (hews  that  the 
and  Pages  where  thofe  Cafes  arc  to  be  found,  but  tranferibe  the  very  words.  Parliament  thought  the  King  could  otherwife  have  difpenfed  with  tii  s' 
that  every  body  may  be  convinced,  that  if  we  were  in  a miftake,  it  was  AS  by  a Non  ob/iaiite). 

no  wilful  miftake,  but  that  we  had  the  authority  of  former  Judgments  4.  Whoever  ads  by  colour  of  fitch  Leit.rs  Patent  Jhall  forfeit  20"’/. 

given  by  great  meu  that  went  before  us  (arid  for  which  they  were  never  5.  He  Jhall  be  at  tee  ly  dijabled  Is  bear  the  office  cf  Sheriff  in  any  County  / 

queftioned)  to  icad  us  into  it.  . England. 

The  Cafe  (for  I muft  ftate  it  upon  my  tnemofy,  not  havingany  Copy  of  t>.  That  every  Par  dsn  for  fiutb  offence  Jhall  be  void. 

Ihc  Record  by  me)  was  fhort  ly  this  : Notwithftanding  all  this,  it  w as  adjudged  in  (hat  Cafe  brforc-citol  by 

An  action  popular  was  brought  againft  Sir  Edward  Halts,  upon  the  all  the  Judges  of  England,  (who  were  at  that  time  as  learned  a<  ever  hue 
Statute*25  Car.  11.  c.  2.  for  the  penalty  of  500 1.  wherein  the  Plaintiff  de-  upon  the  Bench) ; l fey,  it  was  adjudged  by  all  the  Judges  in  the  i xcht- 
clares,  that  whereas  it  was  provided  by  the  Statute,  t dc.  (fetcing  forth  the  quer  Chamber,  that  the  King's  Difpenfation  with  that  Statute  was  go.  id. 
Statute)  : Notwithftanding  which,  the  Defendant  having  a commiffion  to  Having  then  this  Cafe  before  us,  if  wefliould  have  judged  the  Diiptn- 
ferve  the  King  as  a Colonel  of  Foot,  and  not  having  received  the  Sacra-  fetion  no:  good  in  Sir  Edward  Hales's  Cafe,  it  muft  have  been  upon  muStif 
meat,  nor  taken  the  oaths  and  tefts,  c^f.  within  the  times  preferibed  by  thefc  rwo  grounds:  that  is,  either,  1.  In  the  fir  ft  place,  we  muft  have 
the  Aft,  and  after  the  times  expired  wherein  he  oifght  to  have  received  found  feme  difference  between  the  King’s  power  in  that  cafe  and  in  thi-, 
the  Sacrament,  and  taken  the  oaths  and  tells  as  aforefaid,  he  did  execute  the  which  I confefs,  after  the  wifeft  enquiry,  does  not  appear  to  me,  and  l wilh 
feid  Office,  and  continued  to  aft  by  colour  of  the  laid  commiffion ; of  any  man  would  (hew  ine  any  fitch  difference  if  he  can  : or  eife,  2.  We 
which  he  was  indicted  and  convicted  at  the  Affixes  in  K nt,  of.  whereby  muft  have  adjuJged  thatfulcnm  refolution  given  in  the  Exchequer- Chcm- 
thc  action  accrues  to  the  Plaintiff  for  the  penalty  of  500 1.  The  Defendant  ber  by  all  the  Judges  of  England [ fo  long  ago,  and  which  has  been  taken 

pleads,  that  before  the  time  expired,  Idc.  he  had  a difpenfation  under  the  for  good  Law  ever  itnee,  we  muft  adjudge  no  Law  : whereas  the  known 

broad  deal  to  aft,  non  ob/lunte  that  Statute.  rule  is,  that  after  any  point  6f  Law  has  been  folemnly  fettled  in  the  tx- 

To  which  the  Plaintiff  demurs.  chequer-chamber  by  all  the  Judges,  wc  never  faft'er  it  to  be  difputed  or 

And  Judgment  was  given  for  the  Defendant,  that  his  Pica  was  good.  drawn  in  queftion  again. 

And  ftrrf,  it  will  be  neceft'ary  to  fliew  wh2t  this  difpcnfmg  Power  is,  But  our  enemies  feeing  the  force  of  this  argument,  Jlave  had  the  confi- 
which  is  warranted  by  our  Judgment ; and  that  will  beft  appear  by  the  dence  to  fay,  that  that  point  is  not  rcfolvcd  in  that  cafe  ; they  might  with 
definition  of  it,  which  is  given  in  the  1 ith  Report  of  my  Lord  Coke,  page  as  much  modefty  affirm,  Thu  Jha/t  not  bear  falfe  Witnejs  agairtjl  thy  Neigh- 

88.  in  the  Cafe  of  Vlonopolies  ; Difpenfatio  malt  prohibits  eft  de  jure  Do-  boar,  to  be  none  of  the  Ten  Commandments  ; we  can  only  reply  in  this 

mine  Rxgi  nnceffa  propter  impoffsbilitatem  prtevidendi  de  omnibus  particular's-  cafe  as  in  that,  that  if  we  have  eyes  to  read,  and  common  fenfe  to  judge, 

bus ; td  difpenfatio  rj!  malt  prohibit i provida  rclaxatio.  Militate pu  neceffitste  it  is  there  refolved.  Indeed  there  is  another  point  about  the  Sheriff  s p.tf- 

penfatd.  “ i'or  true  it  is  (fays  the  Book)  that  in  as  much  as  an  Aft  of  ling  his  accounts,  which  the  Judges  were  divided  in;  but  in  the  point  of 
“ Parliament,  which  generally  prohibits  any  thing  upon  a penalty  that  is  the  difpenfation  they  all  agreed  : or  clfc,  that  othci  point  could  never  have 

“ popular,  or  only  given  to  the  King,  may  be  inconvenient  te  divers  par-  come  in  queftion. 

“ ticular  perfons,  iti  refpeft  of  perfon,  time,  or  place;  for  this  purpofe  But  to  put  this  beyond  all  controverfy,  wc  have  two  things  to  offer. 

“ the  Law  gives  a power  to  the  King  to  difpenft  with  particular  perfons.”  Firjl,  That  it  has  been  cited  as  adjudged  in  feveral  books  of  great  au- 

And  in  the  7th  Rep.  p.  63.  in  the  Cafe  of  penal  Statutes,  which  was  the  thority. 
opinion  of  all  the  judges  of  England,  2 Jacobi,  it  is  refolved,  4 That  Scantily,  It  has  been  the  conftant  prafticc  to  have  fuch  difpenfutions  in 
‘ the  King  maydifpcnfe  with  any  particular  perfon  ; that  he  fhall  not  incur  all  Kings  reigns  ever  hnce  chat  refolution. 

‘ the  penalty  of  the  Statute,  tho’  it  be  an  Aft  made  pro  bono  publico  ; and  As  to  the  lull,  though  1 might  cite  many  books,  yet  I will  only  cite 

4 that  this  ts  a truft  and  confidence  infeparably  annexed  to  the  royal  per-  three  or  four  of  the  clcareft  and  greateft  authorities  : and  the  firft  Dull  fce 

* fen  of  the  King.’  I cite  thefe  two  firft  cafes,  chiefly  to  fhew,  that  a Fttxherbnt,  in  his  abridgrftent  of  this  very  cafe.  Tit.  Grant.  33.  who  Irved 

Difpenfation  in  its  nature  is  particular,  and  given  to  particular  perfons  by  near  this  time,  anJ  could  not  eafilybe  miftaken  in  the  fenfeof  the  Year- 

name;  which  is  all  the  power  that  is  attributed  to  the  King  by  our  Judg-  book  : The  patent,  fays  he,  was  adjudged  good  by  all  the  Jujlicri ; but  the  St  a - 

ment.  And  this  I mention,  becaufe  of  an  unrcafonable  miftake  of  moil  lute  fays  exprejly,  it  Jhall  be  void ; therefore  it  is  only  made  good  by  the 

People  that  talk  of  the  difpenling  Rower,  as  though  the  King’s  declaration  King’s  difpenling. 

of  Liberty  of  Confidence,  whereby  all  the  Laws  that  concern  Religion  arc  2.  Next  to  him  (hall  be  Plouidtn,  who,  as  all  Lawyers  will  confer, 
at  once  totally  fufpended  and  laid  afleep,  were  warranted  by  it:  Let  that  is  as  little  like  to  be  miftaken  in  the  fenfeof  the  Year-books,  as  any  Re- 
declaration Hand  or  fall  upon  its  own  bottom,  I am  fere  the  Cafe  1 am  now  porter  wc  have;  and  lie,  in  his  Cornmtntw  ies,  p.  502.  in  the  cafe  bet  we.  n 

fpeaking  of  has  nothing  to  do  with  it.  And  having  by  thefe  Cafes  cleared  Greendon  and  the  Bilbop  of  Lincoln , after  citing  the  calc  both  out  of 

the  nature  of  all  difpenfations,  which  are  always  granted  to  particular  per-  Year-book,  and  out  of  Filtsberbert’s  abridgment,  has  thefe  very  words 

fens  (as  Sir  Edward  Hales’s  was  in  our  Cafe,  who  was  the  firft,  and  I where  the  Statute  was,  Thai  the  King  s grant  to  any  man  is  be  Sberff  of  any 

think  the  ortly,  perfon  who  then  had  fuch  a Difpenfation),  I Iball  now  County  for  longer  time  than  a year  Jhall  be  void,  nottuithylanding  any  cltsufie  tfi 

cite  feme  of  the  chief  authorities  upon  which  our  Judgment  was  given  in  non  obftante  to  beput  into  tin  paten:  : There  it  is  held,  that  the  King's  grant 

that  cafe  : And  the  firft  and  great  cafe  that  l cite,  wherein  the  King’s  dif-  to  the  Earl  of  Northumberland,  to  be  Sheriff  during  life  tttUfil  have  a chit  fit 

penfing  Bower  is  deferibed  and  limited,  is  in  the  Year-book  of  Hen.  V 11.  of  Non-ubftaute,  becaufe  of  the  pr.cife  words  of  the  Statute  before-mentioned-, 

fol.  1 1.  td  H.  VII.  fol.  12-  in  thefc  words:  44  There  is  a diverfity  (fays  and  with  fitch  a c/aufc  of Non-obftnntc,  the  patent  to  the  Earl  was  good. 

44  the  Book)  between  malum  prohibitum  and  malum  in  fie,  as  a Statute  for-  3.  Next  is  my  Lord  Cot,  who  afferts  the  King's  prcro-.tvc  tout!  ing 
“ bids  any  man  to  coin  money',  and  if  he  docs  he  (hall  be  hanged  ; this  this  matter  in  much  higher  terms  than  wc  could  prcfuine  to  do,  in  giving 
44  is  malum  prohibitum  ; for  before  the  Statute  coining  money  was  lawful.  Judgment  in  Sir  Edward  Hales's  cafe  : fet;  in  his  twelfth  report,  page  18, 

44  but  now  it  is  not  fo,  and  therefore  the  King  can  difpenfe  with  it.  So  lie  has  thefe  words:  4 No  Aft  can  bind  the  King  from  any  I'rcroirati.e 

«*  if  a man  (hip  wool  in  any  place  but  Calais, \l  is  malum  prohibitum ; becaufe  4 which  is  foie  and  infeparable  to  his  perfon,  but  that  be  may  dilpenfc 

44  it  is  prohibited  by  Aft  of  Parliament,  and  the  King  can  difpenfc  With  4 with  it  by  a Ncn-cbjhtntc,  as  a fovereign  power  to  command  any  of  his 

“ it,  and  fo  in  like  cafes  : But  that  which  is  malum  in  fe,  the  King,  nor  4 fcbjecls  to  ferve  him  for  the  publick  weal ; and  this  felely  and  infcpa- 

44  no  other  perfon  can  difpenfe  with  ; as  if  the  King  would  give  a man  4 rably  is  annext  to  his  perfon  ; and  his  royal  jower  cannot  be  reftraimd 

44  power  to  kill  another,  or  liccnfe  one  to  make  a nuifance  in  a high-  4 by  any  Aft  of  Parliament,  neither  in  Thefii  nor  in  Hypothefi,  but  that 

«4  way,  this  were  void  ; and  yet  the  King  can  pardon  thefc  things  when  4 the  King  by  his  royal  Prerogative  may  difpenfc  with  it:  hor  upon  the 

44  they  are  done.”  Thefe  are  the  very  words  of  that  Book;  and  my  Lord  4 Commandment  of  the  King,  and  Obedience  of  the  febjeft,  does  hsGo- 

Yaughan  difeourfing  of,  and  explaining  this  cafe  in  the  cafe  of  Thomas  4 vernment  conlift ; as  is  provided  by  the  Statute  of  23  Hen.  VI  .cap.  8. 

and  Sen-ell,  in  his  Rep.  p.  333.  firft  ihews,  how  a Difpenfation  differs  4 That  all  Patents  made  or  to  be  made  of  any  office  of  Sheriff,  tde.  for 

from  a Pardon.  For  a Difpenfation  does  jus  dare , and  makes  the  thing  ‘ term  of  years,  for  life,  in  fee  fimpic  or  in  tail,  are  void  and  cf  none  sl- 

prohibited  (to  all  others!  lawful  to  be  done  by  him  that  has  it.  And  there-  4 feft,  any  claufe  or  parol  de  non  objlante,  put  or  to  be  put  into  fuch  pa- 

fere  the  King  cannot  difpenfe  withuiefe  in fie,  becaufe  they  never  were,  and  4 tents  to  be  made  notwithftanding.  And  further,  wholbtvc  r fhall  take 

never  can  be,  made  lawful : Bat  even  thefe  (fay's  the  Year-book)  may  be  4 upon  him  or  them,  to  accept  or  occupy  fuch  office  of  dlicriff,  by  virtue 

pardoned  after  they  arc  done.  4 of  fuch  grants  or  patents,  lhall  ftand  perpetually  di fabled  to  be’ or  bear 

From  thefe  Cafes  refelts  this  plain  Svllogifm  ; Whatever  is  not  pro-  4 the  office  of  Sheriff  within  any  County  oi  England,  by  the  feme  authu- 

hibited  by  the  Law  of  God,  but  was  lawful  before  any  Aft  of  Par-  4 rity.  And  notwithftanding  that  by  this  Aft,  Firjl,  The  Patent  is  made 

Lament  made  to  forbid  it,  the  King,  by  bis  Difpenfation,  granted  to  a 4 void.  Secondly,  The  King  is  refraained  to  grant  non  objlante.  Thirdly , 

particular  perfon,  may  make  lawful  again,  to  that  perfon  who  has  4 The  grantee  difabled  to  take  the  office  : yet  the  King  by  !m  royal  fovc- 

fuch  Difpenfation,  though  it  continues  unlawful  to  every  bodyelfe.  4 reign  powerof  commanding,  may.command  by  his  patent  (for  fuch  cattles, 

, 4 as  he  m h s wifdom  doth  think 'meet  and  profitable  for  himfclf  and  the 
Vol.  VII.  4 K 4 Common- 
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< Commonwealth,  of  which  he  himfclf  is  folcly  Judged  to  ferve  him  and 
« the  weal  Publiclc  as  Sheriff  of  i'uch  a County  for  Yeats,  or  for  Life,  (Ac. 

* And  foie  was  refolded  by  all  the  Juftices  of  England  in  the  Excbequer- 

* Chamber , 2 H.  VII.  And  after  feme  other  Calcs  to  this  Point  ol  the 
« King’s  Prerogative,  he  has  this  farther  (fays  he)  fee  4 Hen.  IV.  cap.  31. 

* in  which  it  is  ordained,  that  no  Welchman  ire  ‘Jnftice,  Clamber  lam.  Trca- 

* fuser,  Sheriff,  Steward,  C-.r fable  of  a Caitlc,  tfheator,  Conner,  or  chief 
‘ 1 Fortfer,  nor  other  Officer  whatfoever,  nor  Keeper  of  Retards,  Sic.  in  any 
t Part  of  Wales,  notwithllanding  any  Patent  made  (o  the  contrary,  with 

1 Claufe  of  Non  obfante  licet  fit  Watlhus  natus:  And  yet  without  quell  ion 

* the  King  may  grant  with  a Non  olfante.'  1 hus  far  that  Book, 
and  I have  tranferibed  the  Book  at  large,  that  every  Body  may 
fee  that  the  King’s  Power  of  difpenfing  with  fuch  Afis  of  Par- 
liament as  relltain  his  granting  Offices,  (lands  upon  a peculiar  Rca- 
fon,  befidcs  the  general  one  upon  which  his  Power  of  difpenfing  with 
other  penal  Laws  is  founded.  And  that  if  this  be  a pernicious  Opinion, 
we  are  not  to  differ  as  the  firft  Authors  of  it.  But  led  it  fhould  be  ob- 
jected, that  this  is  iny  Lord  Coke's  fingle  Opinion,  or  that  the  twelfth  Re- 
port is  not  of  fo  great  Authority  as  the  reit  of  his  Reports  are ; the  fame 
i&  rcfolvrd  by  all  "the  Judges  of  England,  (if  my  Lord  C:ke  be  a faithful 
Reporter)  in  Calvin’s  Cafe,  in  the  feventh  Report,  p.  14.  in  thefe  Words  : 
Even  Subject  is  l>y  his  natural  Allegiance  bound  to  Jerve  and  obey  his  Sove- 
reign, Sec.  It  is  enabled  If  the  Parliament  cf  23  H.  VI.  That  no  Man  Jlsould 
ferve  tie  King  os  Sheriff  of  any  County  above  cm  Tar,  and  that  ntlwivfand- 

nr,y  Claufe  c/Non  obffamc  to  the  contrary  ; that  is  to  fay,  not  wit  branding 
tlZt  the  King  firsuld  expref.y  difpenfe  with  the  fold  All ; lowbtit  it  is  agreed, 

2 H.  VII.  that  againjl  she  txpsef  Pm  view  of  that  Ail.  the  King  may  by  a 

fpecial  Non  obdantc  difpenfe  with  that  Ael.  For  that  the  Ad:  could  not 
bar  the  King  of  the  Service  of  his  Subjcdt,  which  the  Law  of  Nature  did 
gwe  unto  him.  This  is  reported  (unlcfs  my  Lord  Coke  had  a mmd  to  de- 
ceive the  fucceeding  Judg.s,  ard  draw  them  in  to  give  pernicious  Opi- 
nions) as  the  Sen fe  of  all  the  Judges  of  England  in  King  James's  Time, 
in  the  Exchequer-chamber . , 

And  now  1 would  afle,  Thefe  Cafes  thus  folemnly  refolvcd,  are  they 
Law?  Or  arc  they  not?  If  it  dull  be  raid,  that  they  arc  not  Law, 
what  Foundations  have  the  Judges  to  fhnd  upon  ? or  what  certain  Mca- 
fures  can  they  take  in  giving  Judgment,  either  between  the  King  and  his 
SubjciEls,  or  between  Pariy  and  Party  ; if  fo  many  folemn  Refolunons  by 
all  the  fudges  in  England,  \n  the  Exchequer-Chamber,  arc  not  to  be  relied 
upon  r 'If  they  arc  Law,  then  I appeal  to  u\\  Mankind,  whether  Our  Calc  , 
•lots  not  come  up  in  every  Tittle  to  the  Reafon  of  thoic  Refolutions  : 
Whether  the  Ait  of  25  Car.  II.  do  not  bar  ihe  King  of  the  Service  of 
fomc  of  his  Subjects ; and  whether  therefore  for  great  Reafons,  and  in 
particular  Cafes,  he  may  not  dig&life  with  it  ? 

But  befides  the  Authority  of  this  Cafe,  we  have  the  conftant  Practice,  ' 
that  this  Statute  of  Sheriffs  has  been  conltar.tly  difpenfed  with  ever  fince  J 
it  was  made  ; and  if  tliofc  Difpenfations  were  not  good,  then  all  Perfons 
convi&ed  upon  Indiitments  tound  by  Grand  Junes,  returned  by  fuch  ( 
Sheriffs,  arc  legally  attainted  ; then  all  Pannels  of  Juries  returned,  and 
other  Procefs  executed  in  Civil  Caufes,  by  futh  Sheriffs,  was  altogether 
erroneous  ; and  it  is  itrange  that  Nobody  in  fo  long  a Time  fhould  bit 


that  Blot. 

Obi.  The  only  Objection  that  I hear  is  made  to  this,  by  eminent  Men 
of  our  Profelfion,  (Who  freely  acknowledge  the  Authority  of  thefe  Cafes, 
and  the  Refutation  in  them,  that  no  A&  of  Parliament  can  debar  the 
King  of  the  Service  of  his  Subjeds  which  the  Law  of  Nature  gives  him, 
«o  be  good  Law  -,)  is  this,  that  fay  they.  It  is  not  the  Act  of  Parliament 
that  debars  the  King  of  the  Service  ofhis  Subjc&s  in  this  Cafe,  but  it  is  the 
Default  of  thofe  Subjects  who  will  not  qualify  themfelves  for  his  Service, 
by  doing  thofe  Things  that  the  Statute  requires.  But  for  a Ml  and  plain 
Anfwct  to  this,  I fay,  . 

Fird,  We  arc  not  now  confidering  thefe  Grants  of  Offices,  as  they 
arc  beneficial  to  the  Subjects,  on  wbum  they  arc  conferred,  but  as  the 
King  has  an  Intend  in  the  Service  of tliofc  Subjects;  and  it  is  a known 
Rule  in  Law,  that  among  common  Perfons,  no  Man  (hall  differ  by  the 
Default  of  another;  much  lefs  (hall  enc  King  be  prejudiced  by  the  De- 
fault of  any  of  his  People. 

But,  fecondly.  Pray,  where  is  the  Difference  between  an  Act  of  Par- 
liament’s bariing  the  King  dirc&ly  of  the  Service  of  his  Subject,  and  do- 
in^  of  it  by  nectffary  and  inevitable  Confequencc  ? As,  if  an  ACt  of  Par- 
liament were  made,  that  no  Man  that  is  lame  or  deaf  fhould  ferve  the 
King  in  any  Other,  though  they  were  otherwife  well  qualified  for  it  ; the 
King  were  as  effectually  debarred  of  the  Service  of  fuch  Subjects,  as  tho’ 
they  had  been  expreffed  by  Name.  I know  it  will  be  faid,  that  thefe  are 
natural  Defeats,  which  the  Subject  cannot  help ; but  the  others  are  wil- 
ful Impediments,  that  may  be  removed  if  they  pleafe. 

But  to  prove  that  this  is  not  fo:  I aflc,  whether  when  the  AS  requires 
Declarations  and  Stibfcripiions  to  be  made,  it  fhould  be  done  contrary  to  , 
a Man’s  Opinion,  or  according  to  it  ? Certainly  no  Man  will  fay,  contra- 
ry to  a Man’s  Opinion;  for  that  would  behigh  Diffimulatiou,  and  more  | 
dude  the  Ends  of  the  A£t,  than  net  doing  it  at  all.  If  then  it  mud  be 
done  according  to  a Man's  Opinion,  it  is  no  more  in  any  Man’s 
Power  to  change  his  Opinion,  than  to  cure  himfclf  of  Deafncfs  or  Lame- 
nt f--.  Every  Man  believes,  not  became  he  will,  but  becaufe  he  mult  be- 
lieve. Error  :s  a Difcvle  of  the  Min.',  as  much  as  thofe  hcforc-mcntionc.1 
arc  of  the  Body.  It  is  true,  a Man  may  feek  for  Inflruftion,  and  ufe  all 
Means  to  be  better  informed  ; and  fo  may  a Man,  in  the  other  Cafe,  try 
at!  proper  Remedies  to  cure  his  Diflempers  ; but  proper  Remedies  do  not 
always  effed  the  Cure,  and  often  when  they  do,  tnere  is  much  Timcg. 
uken  up  in  the  Operation  : And  the  King,  who  is  in  no  Default  at  all, 
laics  the  Service  of  his  Subject  in  the  mean  rime.  And  if  this  Prerogative 
be,  as  my  Lord  Cole  fays.  Props  sum  quarto  mods,  and  that  it  belongs  to 
our  Kings,  as  lie  fays,  Omni,  fli  O Jem  per  ; the  King  can  be  no  more 
debarred  of  the  Service  of  his  bubjett  icr  a Month  or  a Year,  than  he  can 
be  debarred  of  it  for  ever;  efpetijlly  fince  in  that  Month  or  Year  may 
happen  fuch  Ocrsfions,  which  afterwards,  during  the  joint  Lives  of  the 
King  that  is  to  command,  and  of  the  Subject  to  be  commanded,  may  pro- 
bably never  happen  again. 

Many  other  Cafes  of  Acts  of  Parliament  might  be  cited,  8 R.  II.  2. 
That  no  Man  fhould  go  Judge  of  Affize  into  his  own  County.  And 
10  E.  ill.  3.  That  whoever  has  a Pardon  of  Felony,  fhall  find  Sureties 


I for  the  good  Behaviour,  or  his  Pardon  dull  be  void  ; which  Statutes  have 
been  conflantly  difpenfed  with  ever  fince  they  were  made.  But  I rcfblve 
not  to  heap  up  all  the  Cafes  of  Difpenfations,  but  to  confine  mv  ft  If  to 
thofe  that  were,  as  they  are  before  cited,  the  principal  Ground  of  our 
giving  Judgment  in  Sir  E.  Haiti's  Cafe : Only  after  I have  anfwered 
fomc  Objections,  I have  two  Authorities  more  to  offer,  which  I take  to  . 
be  of  the  greattft  weight  in  this  Cafe ; and  that  is,  two  Conceffions  of 
the  Commons  of  England  in  Parliament,  acknowledging  this  Power  of 
difpenfing  to  be  in  the  King. 

But  fird.  To  anfwer  an  objection  or  two  that  I hear  is  made  : 

I.  Obj.  This  Act  was  made  pro  bono  publico,  and  in  the  cafe  before  cited, 
of  • j H.  VII.  the  King  cannot  difpenfe  with  a caramon  Nuifhnce  ; and  this 
cafe  difpenfed  with,  would  be  as  bad  as  difpenfing  with  a common  Nui- 
fancc. 

Anfw.  Tho’  this  will  receive  an  eafy  anfwer,  yet  I fhall  avoid  giving  ic 
in  words  or  reafons  of  my  own,  { as  I do  all  along,  becaufe  I know  they 
would  be  fufperftcd  and  niifconltrucd)  but  in  tnc  Words  of  myLotil 
Vaughan  ; whom  I cite  the  oftener,  becaufe  every  body  remembers  him, 
and  it  is  very  well  known,  he  was  never  guilty  of  draining  the  King’s 
Prerogative  too  high.  In  Thomas  and  Sorrel’s  Cafe,  the  chief  Reafon  why 
the  King  can't  difpenfe  with  a publickNuifsncc,  is  faid  by  him  to  be,  be- 
caufe every  particular  Perfon  who  has  received  Damage  by  it,  imy  have 
his  Action,  which  the  King  cannot  bar.  Nor  fee  I any  Reafon,  fays  hr. 
Page  335.  why  the  King  may  not  difpenfe  with  thofe  Nusfcinces  ty  which  no  Alan 
has  a Right  to  a particular  Action,  as  well  as  he  may  w tb  any  ether  Offence 
againjl  a penal  Law,  by  sphich  no  third  Perfon  has  Cat  ft  cf  Allion  : From 
whence  it  follows,  that  if  cm  Act  of  Parliament  cull  an  Offence  a Nuifancc,from 
whence  no  particular  Damage  can  arsfe  to  a particular  Perfon  to  have  his  Aiiion, 
the  King  may  difpenfe  with  fuch  a nominal  Nufanct. 

Now  to  apply  tins  to  our  cafe,  for  cxeggifing  an  office  without  taking 
the  ted,  no  particular  perfon  can  have  an  Action,  becaufe  no  particular 
perfon  can  have  any  damage  by  it,  ( for  an  Aiiion,  as  an  informer,  is 
not  meant,  that  being  the  cafe  of  all  popular  Statutes)  and  therefore  the 
King  may  difpenfe  with  it,  before  the  Action  brought;  and  in  Page  341. 
he  explains  this  very  well : No  Offence,  fays  he,  againjl  a penal  Law  could 
be  difpenjed  wish,  if  the  Reafon  of  not  difpenfing  wet  e becaufe  the  Offence  is  con- 
tra bonum  publicum  ; for  alt  Offences  againjl  penal  Law,  are  fuch. — P.  342, 
Though  fuch  Laws  are  pro  bono  publico,  they  are  not  Laws  pro  bono  fingu- 
lorum  populi,  (which  are  the  Laws  that  the  King  cannot  difpenfe  with, 
as  will  appear  at  large  in  the  Conceffion  of  the  Commons,  3 Carols,  which 
I will  cite  by  and  bye),  but  pro  bono  populi  complicati,  a the  King  in  his 
DJcretion  J ball  think  f.:  to  order  them  for  the  good  of  the  whole.  In  this  No- 
tion the  Ejlate  of  every  Pater-familias  may  be  faid  to  be  pro  bono  communi  of 
bis  Family,  which  yet  is  but  at  his  Dijcrctsoh  and  Management  of  it ; and 
they  have  no  IntereJ t in  it,  but  have  Benefit  by  it. 

Obj.  2.  But  it  is  again  objefted,  That  in  Statutes  that  are  pro  bono  pub- 
lico, in  a lefs  Degree,  the  King  may  difpenfe.  But  this  Statute  was  fo 
highly  neceflary  for  the  Publick,  that  it  could  not  be  difpenfed  with. 

Anfw.  To  which  my  Lord  Vaughan  anfwers  in  the  Cafe  before-cited. 
Page  344. 

1 . All  penal  Lotus,  wuen  mode,  and  in  Force,  are  equally  ncccffary ; and  in 
Things  ntccjftry,  there  is  m Gradation  of  more  or  left  neceffiry. 

2.  If  any  penal  Laws  were  pnfftbly  left  difpenfibt*  than  others,  thofe  capitally 
penal  were  If  dijftenfble  than  thofe  lefs  penal.  But  it  it  not  fo ; for  coining 
Money  of  right  Alloy,  in  Imitation  ef  the  King's  Ciin,  is  capitally  penal  without 
Licence-,  but  it  may  be  Been, 'cd,  &c.  It  is  capital  to  multiply  Gold  or  Silver  by 
the  Statute  5 H.  IV.  c.  4.  but  may  be  licenfed,  as  was  done  to  John  Faccby, 
tempore  H.  VI.  The  Difpenfation  with  a Non  objtunte  to  that  Statute 
may  be  fi.cn.  Coke,  Phcita  Corona,  fol.  74.  cap,  20. 

Oij.  3.  But  if  the  King  have  a Power  to  difpenfe  with  one,  he  may 
difpenfe  with  twenty,  with  an  hundred,  and  lo  the  Statute  may  become 
of  little  Force. 

Anfw.  From  the  Abufe  of  a Thing  to  draw  an  Argument  againft  the 
Thing  itfclf,  i9  no  Confequencc  at  all  ; it  is,  as  is  refolvcd  in  the  Cafes 
above  cited,  a high  truft  repofed  in  the  King,  and  if  the  King  will  violate 
his  Truft,  there  is  never  a one  of  his  Prerogatives  but  may  be  tbufed,  to 
the  Ruin  of  hts  People.  To  indance  in  one  or  two : 

r.  Every  body  will  grant,  that  the  King  can  pardon  Murder  and  Rob- 
bery ; yet  if  he  (hould  pardon  every  Murder  and  every  Robbery  that  is 
committed,  it  w re  better  to  live  with  the  Cannibals  in  America , than  in 
our  native  Country;  and  the  human  Laws  that  are  made  to  punifh  thofe 
Crimes,  would  be  rendered  of  as  fmall  Force  and  Effect,  as  it  is  objected 
the  Law  in  our  Cafe  would  be  by  frequent  Difpenfations. 

2.  There  is  no  Doubt  but  the  King  may  create  any  Man  a Peer  of 
England,  and  thereby  give  him  a Vote  in  Parliament;  yet  if  the  King 
fliould  abufe  his  Power  fo  far  a?  to  create  ten  thoufand  Peers,  or  confer 
this  Honour  upon  every  body  that  afks  it,  no  doubt  it  were  a total  De- 
ftruiftion  of  the  legiflative  Power  nt  the  Nation.  And  yet  in  either  of  thefe 
Cafes,  (or  in  any  other  Branch  of  the  King’s  Prerogative)  if  the  Judges 
Ihould  judge  the  King  had  fuch  a Prerogative,  it  were  an  unreai'onable 
Objection  to  fay,  thefe  Prerogatives  may  be  abuled  ; Ergo,  the  judges  have 
given  a pernicious  judgment. 

When  we  were  to  give  Judgment  in  Sir  Edward  Hales's  Cafe,  we  could 
neither  know,  nor  hinder,  if  wedid,  any  ill  ufe  the  King  might  make  of 
this  Power  ; we  were  only  to  fay  upon  our  Oaths,  whether  the  King  had 
luch  a Power  or  no,  and  for  that  wc  had  the  great  Authorities  above- 
cited,  and  two  much  greater  than  thofe ; I mean,  two  Lvcral  clear 
Conccffior.s  of  all  the  Commons  of  England  in  Parliament  affembled,  of 
this  difpenfing  Power  to  be  in  the  King;  and  that  not  in  a fubmifs,  coma 
plying  Temper,  but  when  they  were  in  a high  Debate  with  the  Crown 
(efpecially  in  the  latter  Cafe)  about  the  Violation  of  other  Laws. 

And  the  firft  of  thefe  is  Ret  Pari,  t //.  V.  ».  15.  and  it  is  printed  in 
Roll’s  fecond  Abridgment,  Tit.  Prerogative-  180.  the  Record  is  in  thefe 
Words:  The  Commons  pray,  that  the  Statut.s  for  voiding  of  Aliens  out  of  the 
Kingdom,  may  be  kept  and/x.cuted  : To  which  the  King  agrees,  facing  his' Pre- 
rogative, that  he  may  difpenfe  with  whom  he  pleafes.  Ami  upon  this  the  Com- 
mons anfwer ed,  that  their  fntent  was  no  ether,  nor  never  Jhould  be  bi  the  Grace 
of  God.  There  were  as  great  Apprehenfions  of  Dangers  and  Inconvenient 
j ctes  from  Aliens  then,  as  there  is  from  Roman  Catholicks  now. 

And  afterwards,  m the  fame  Parliament,  Pail.  1 Hen.  V. 

I n.  22.J  when  the  Commons  prayed  that  the  Statutes  of  Provifors,  Statutes 

of 
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of  the  fame  nature  with  this  in  our  cafe ; (for  they  were  made  againft  the  Statute  of  buying  offices,  or  fitting  in  Parliament  without  taking  the 
Court  of  Rome’s  encroaching  Jurifdiftion  in  England)  ; I fay,  when  they  oaths,  is  becaufe  there  is  a difability  actually  incurred  ; and  when  any- 
made  the  like  Prayer,  that  thcle  may  be  put  in  execution,  being  adino-  perfon  is  actually  difibled,  he  cannot  have  hi s difability  mk:n  oft  but  by 
nifhed  by  the  King's  anfwcr  in  the  former  cafe,  they  themfelvcs  mfert  in  Act  of  Parliament.  But  in  the  Statute  difpenfed  with,  in  the  cafe  of  Sir 
their  very  Prayer,  a faving  for  this  Prerogative  of  the  King,  and  then  the  E.  Hates,  there  is  no  difability  squally  laid  upon  any  man  ; but  certain 
King  agrees  to  it.  things  are  required  to  be  done,  and  as  a penalty  for  disobeying  the  laid  Act, 

But  The  plained  Conceflion  of  the  Commons  of  England  affcmblcd  in  and  omitting  the  doing  thofc  things  required  by  it;  the  difability  with  the 
Pail  lament,  was  that  3 Carsli , upon  a Debate  between  the  two  Houfc*,  other  forfeitures  are  to  be  incurrM  after  conviction.  Now  the  nature  of 
upon  the  Petition  of  Right ; ante  p.  204,  205.  as  it  was  delivered  by  Mr.  difpenfatiems  being,  as  was  (hewed  before,  to  make  the  thing  lawful  to 
Glanvil , in  a full  Committee  of  both  Houles  of  Parliament,  23  Map,  1628.  him  who  has  it,  which  is  unlawful  to  every  body  elfe ; it  does  plainly  pre- 
in the  Painted  Chamber  : and  that  what  he  fays  as  to  this  matter,  may  vent  the  committing  any  offence  by  that  perfon,  and  confcquently  the 
not  pafs  for  the  (ingle  opinion  of  Mi.  Ghnvit , (though  he  was  a Jearrted  incurring  any  penalty  or  difability  at  all.  But  in  the  cafe  of  buying  offices 
man)  he  in  the  prefence  of  the  Commons,  add  re  lies  himfelf  to  the  Lords  the  perfon  is  diiabled  before  the  difpenfation  comes ; for  he  is  difablcd,  / pfo 
in  thefe  words,  p.  204.  Having  thus  reduced  l,  pur  Lcrdfhips  mtmi'y  tbt  failo,  by  contrafling  or  dealing  for  the  office.  So  the  true  difference  be- 
ejfetis  of  your  own  reafons ; 1 will  new,  with  pur  LorJJhips  favour , cane  to  tween  the  cafe  of  Sheriffs,  and  the  cafe  of  buying  offices,  is  this.  That  tie 
tie  points  of  our  reply,  wherein  1 rnofi  humbly  befeecb  your  Lr.rdfi.ips  te  weigh  King  in  the  one  cafe  can  prevent  the  incurring  a difability , but  cannot  purge  it  in 
the  reafons  which  I JhJlprefint,  not  as  the  Jenje  of  myfefi  the  w-eakjl  Member  9/  the  other  after  it  is  incurred.  To  illuiVrate  this  by  a cafe  of  the  like  nature, 
eur  Houfc , but  as  the  genuine  and  true  fenfe  of  the  whole  Houfc  of  Commons,  The  King  tnay  prevent  an  attainder , but  he  cannot  purge  an  attainder.  If  a 
conceived  in  a lufmeft  debated  there  with  the  greaUfl  Gravity  and  Solemnity , man  has  committed  Treafon  or  Felony,  tic  King  by  granting  his  pardon  may 
with  tie  great rjl  concurrence  of  Opinons,  and  Unanimity,  that  ever  was  in  any  infallibly prnent  the  Offender’s  ever  being  attainted-,  but  after  he  is  nee  eblu- 
bufinef,  maturely  agitated  in  that  Houfc. . And  then  coming  to  fpeak  of  the  ally  attainted,  the  King  can  by  no  meant  take  off : hut  attainder,  or  purge  the  cor- 
Point  in  queftion,  lie  delivers  the  fenfe  of  the  Commons  in  thefe  words  : ruptisn  of  blood,  but  by  AH  of  Parliament ; provided  de  'Judgment  by  which 

(ante  page  205.)  There  is  n truji  inf/parally  ttpofed  in  the  perfons  tf  tbe.iings  be  is  attainted  be  not  eircr.rcus. 

of  England,  but  that  Truji  is  regulated  by  Law  ; for  exempe,  when  Ob-.  But  it  is  objected,  that  thefe  Laws  were  made  for  the  intereft  of 

arem~.de  to  prohibit  things  not  mala  in  fe,  but  :nly  mala  quia  prohibits.  Religion,  and  all  offences  againft  Religion  arc  mala  inf,  aud  therefore  not 
under  certain  forfeitures  and  p.nalties  t--  accrue  ta  the  king,  and  to  the  Infer  runs  to  be  difpenfed  with. 

that  Jhall  fne  for  the  brea.h  f them : the  Ccmr.on:  in  if!,  and  raertvsll  acknow-  Anfw.  I anfwcr,  that  true  it  is,  all  offences  that  are  dircflly  againft  Rc- 
Icdge  a regal  and  fovtrript  Prerogative  in  the  King,  tcu.hmg  fuch  Statutes,  that  ligion,  as  it  is  conftiiuted  fuch  by  the  Divine  Lavs',  are  mala  in  fe,  and  not 
it  is  in  his  Maje/ly's  aljolute  and  undoubted  Power,  to  g’unt  difpenfat.om  to  to  be  difpenfed  with,  aud  in  this  cafe  the  Parliament  is  bound,  as  well  as 

particular  perjms,  with  the  itvufis  of  non  obftantc,  to  do  as  they  might  have  the  King;  for  an  Ail  of  Parliament  made  againft  Religion  in  that  Icnfc 

d.ne  before  thofc  Statutes,  wherein  h. , Majefly  confin  ing  grace  a>.d  favour  upon  is  utterly  void,  a-  i»  iullanced  in  Dofhr  and  Stud,  nr,  of  an  Aft,  That  fb.ukl 

fome,  doth  not  do  wrong  to  cth.rs.  But  there  is  a differ, nee  between  theft -Statutes  forbid  the  giving  of  Alms  upon  any  occnfion,  tic.  But  human  and  politick 

and  the  Laws  and  Statutes  whereon  the  petition  is  g'cuisd  d : By  thoye  Slaiules  Couftitutions,  though  made  lor  tire  intereft  of  Religion,  as  they  had  a 

the  fubjeel  has  no  interefl  in  the  Penalties,  whi.h  are  all  the  fruit  Jucb  Statu  es  beginning,  fo  they  arc  alterable  by  the  fame  power  that  made  them  ; and 
cun  produce  (that  is,  to  fuch  Informer)  until  by  Suit  or  Information  commenced,  therefore  the  breaches  of  them  art-  in  their  nature  mala  p "A -Into,  as  was  rc- 
be  become  entitled  to  the  particular  forfeitures,  whereas  theuwi  and  Statutes  men-  folved  in  the  great  Cat.-  of  difptnfalions,  in  • 1 11  VII.  above  cited,  and 
tioned  in  our  Petition  are  of  another  nature.  : There  Jhall  yo-.r  Lordjlips  fmd  us  to  in  (lances  given  ; as  hr  K ng  may  difpevf  with Pi  i-fi  hiding  of  two  Benefices, 
rely  upon  the  good  old  Statute  tailed  M agn  a C harts,  which  declarcth'ancfeonjh  meth  though  the  Lows  againft  pluralitiis  were  made  for  ihe  intereft  of  Religion, 
the  undent  Common  Lows  tf  the  Lite  ties  ^England.  There  Jhall  yur  Lo-d-  and  the  fetter  edir ".at-ui  f the  people.  Si  tit  K ng  may  difp.rfe  with  a 
flips  a jo  find  us  to  infifl  upon  divert  other  m jl  material  Stuiw.es,  made  in  the  Bafhird’s  tnt,  ring  un  fin jl's  orders,  &c.  Thefe  inil.uiccs  arc  taken  for 
time  of  King  Edward  III.’  and  King  Edward  IV.  an. d other  Jamous  Kings,  fir  Law  in  that  Year  book. 

explanation  and  ratification  of  the  lawful  Rights  and  Privileges  lelcnging  to  the  But  to  all  this  I l.now  it  is  (aid,  that  thefe  high  trufts  and  prerogatives 
Suh.ci.ls  of  this  Realm  : Laws  not  infilling  Penalties  upon  ffcr.dcrs  in  malis  might  be  always  fafe,  and  fomctimeS  ufeful  in  a Protcftant  Prince’s  hands, 
proiubhh,  but  Lrnvs  declarative  or  pojitive,  conferring  or  eonfi- ming,  ipfuidcxo,  wild  would  faithfully  difehurge  the  duty  of  one  that  ought  to  be  eti/ios 
an  inherent  right  amt  interefl  of  liberty  and  free  11m  in  the  fubje&t  of  tb  t Realm,  utnvfque  tabular , but  when  thefe  prerogatives  are  aflerted  to  3 Prince  who 
as  their  birthrights  and  inheritances  dcjc.-ndnlde  to  their  Heirs  and  Pa/lerity : is  of  a contrary  religion  to  Chat  eftablilned  by  Law,  there  would  be  always 

Statutes  incorpora  e into  the  body  of  the  Common  Law,  ever  which  (with  'eve-  danger  of  their  being  abufed  to  the  prcjuJtcc  or  dcltraftion  of  the  eftablilh- 
r.-nce  be  it  fptiken ) there  is  no  truji  in  the  King’s  foVereign  pave’  or  prerogative  cd  Religion. 

1 eyul,  to  enable  h.m  to  dtfpenfe  with  them,  or  to  take  from  bis  /Objects  th..t  lirtb-  To  which  I anfwcr,  that  it  cannot  be  forgotten,  that  the  promoters  of 
right  or  inheritance  w b r>  they  have  in  their  Liberties,  by  virtue  of  tbt  C.mmcc  the  Bill  of  Exclufton  ufed  the  fame  argument : If  you  leave  him  King, 
Law,  and  of  thefe  Statutes.  fay  they,  he  will  have  all  Che  prerogatives  of  a King,  and  thofe  preroga- 

I have  the  lather  cited  this  at  large,  becaufe  it  is  a clear  acknowledg-  fives  may  be  made  inftrumcntal  to  the  ruin  of  vour  religion  ; which  could 
ment  of  the  King’s  difpcnfmg  Power  in  as  large  a manner  as  we  have  ad-  not  be  denied  by  the  gentlemen  on  the  other  ltde,  who  oppofed  thac  Bill, 
judged  it,  and  does  at  the  fame  time  vindicate  it  from  oncoffhe  moftclarr.o-  Their  only  reply  was,  fiat  jijiilia , rual  caelum,  it  is  his  right,  and  we  mull 
rous,  the  moft  malicious,  but  withal,  the  wcakeft  abjections  that  ever  was  not  do  evil  that  good  may  come ; we  mult  not  do  wrong,  no  not  to  pro- 
made  againft  it.  Ily  this  Judgment,  fay  they,  you  have  cancelled  all  our  mote  thr  intereft  of  religion  itfclt.  The  fame  argument  that  weighed  with 
Laws,  and  given  tip  our  lives,  liberties,  and  eftates,  to  bcdilpofcd  of  at  the  them  to  aflert  the  right  of  fucccffion  to  the  Crown  of  England,  and  con- 
King’s  pleafure.  It  is  plain,  thac  this  is  no  confluence  at  all ; for  the  fequently  to  all  the  prerogatives  together,  was  the  rule  wc  had  to  guide  us 
Commons  here  tn  Parliament,  at  the  lame  time  that  they  expreily  grant  in  giving  Judgraoit'  in  this  cafe  concerning  a particular  branch  of  them, 
that  the  King  lias  undoubted  Power  of  difpcnfmg  with  laws  prohibiting  Wc  mult  not  break  our  02th,  nor  give  Judgment  contrary  to  what  feeincd 
things  that  arc  npt  mala  in  fe,  but  only  mala  quia  probibitn  laws  that  are  to  us  to  be  Law,  let  the  coufequcitce  be  what  it  will, 
made,  as  my  Lord  Vaughan  exprtfies  it,  pro  be  no  pepuli  comphcati ; yet  the}'  But  it  has  been  farther  objected  to  me,  by  fomc  cf  my  friends,  that, 
utterly  deny,  as  they  had  good  reafon  to  do,  that  the  King  can  uifpenfe  though  1 could  not  in  cdtifcience  have  given  Judgment  againft  die  King, 
with  one  tittle  of  Migna  Charta , or  any  of  thofe  other  laws  whereby  the  being  of  theopinion  that  I was,  vet  I (hould  rather  have  parted  with  my 
lives,  the  liberties,  the  interefts  of  any  of  the  fubjects  are  conferred  upon,  place,  than  to  have  given  a Judgment,  even  according  to  Law,  which 
or  confirmed  to  them  ; for  thefe  are  Laws  pro  ba-io  jingukrum  popuh,  which  might  be  fo  prejudicial  to  that  excellent  religion  that  I profefs;  and  of 
the  King  can  never  difpenfc  with.  And  as  to  this  matter,  I do  not  know  which  whrn  I ceafc  to  be,  let  me  ce.ife  to  be  at  all. 

whether  it  will  be  proper,  but  any  man,  fo  fcnfibly  touched  in  his  reputa-  I anfwcr.  That  neither  in  prudence  nor  in  conference  I could  have  taken 
tion,  may  be  provoked  to  commit  fomc  indecencies.  I muft  appeal  wall  that  courfe. 

men  that  have  obferved  my  aflions  and  behaviour  fine:  1 have  had  the  | Firjl.  Not  in  prudence;  fori  confefs  that  faying.  Omnia  dat,  quifiujhx 
honour  to  fit  upon  the  Bench,  whether  1 ufe  to  be  guilt}-,  in  Laws  of  negat,  had  great  weight  with  me  in  the  cafe : and  that  I was  of  opinion, 
this  kind,  to  drain  the  conftruflion  of  them  for  the  King’s  Intereft.  ftnee  an  incroachmcnt  of  Jurifdiftion  was  feateJ,  there  could  not  be  a 
Firft,  in  fuch  Laws  wherein  the  lives  of  men  have  been  concerned,  I greater,  nor  mote  dangerous  provocation  to  it,  than  for  Protcftar.t 
confcfs,  l have  been  fcrupulous  even  to  a fault;  for  in  fomc  cafes  upon  Judges  to  refufc  to  give  Judgment  fo:  a Prince  of  a different  pcrfualion, 
Statutes  that  had  been  adjudged  felony  by  wifer  and  better  Judges  than  in  that  which  wc  could  not  deny  to  be  his  right. 

my  ft  If,  and  it  was  highly  for  the  King’s  fcrvice  they  fliould  be  fo ; yet  I And  next,  in  conference,  I could  not  decline  giving  Judgment  in  this 
could  never  give  Judgment  of  Death,  becaufe  I could  not  fatisfy  my  own  cafe ; for  by  our  oaths  we  are  as  much  obliged  to  ;-iv  c Judgment  one  way 
conference  that  thole  Statutes  were  now  in  force.  And  in  other  cafes,  or  other,  as  wc  are  to  give  what  we  think  a righteous  Judgment  in  all 
wherein  the  rights  of  the  fubjects  have  been  brought  in  queftion,  how  cafes  that  come  before  us. 

Iliiflly  I have  kept  to  that  fubftantinl  difference  taken  by  the  Houfe  of  It  has  been  objected,  that  a!!  this  was  a contrivance,  an  informer  fet 
Commons,  that  though  the  King  in  Laws  of  Government,  in  penal  up,  and  all  but  a r i iu-il  action. 

Laws  of  public  nature,  has  a power  to  difpcnte  in  particular  cafes,  yet  As  to  this  matter,  I cart  truly  fay,  that  I don’t  remember  that  I ever 
he  cannot  difpenfc  with  Laws  which  veil  any  the  kail  right  or  property  heard  of  this  Action,  ’till  after  it  was  aflually  brought ; but  in  this  there 
in  any  of  his  fubjects,  will  appear  by  the  opinion  1 g_vo  in  die  cafe  of  teems  tube  r.o  hurt  nr  inconvenience  at  all.  The  Law  i-  aj  well  tried  ami 
Mnguai.n  College,  (Tot  the  truth  of  which,  I apper.l  to  ail  that  know  any  fettled  in  2 feign'd  ASioit,  as  in  a true.  There  are  Icigncd  AftioiU  directed 
thing  of  the  tranuciions  in  that  cafe)  wherein,  when  the  King's  right  every  day  out  of  Chancery  to  this  very  purpote,  that  great  and  difii^ --uirpoims 
againft  the  College  was  endeavoured  to  be  nliertcd  bv  a difpcnfatitm  granted  of  Law  inay  be  fettled  by  them  ; and  why  the  King  might  not  direct  fuch  an 
by  Himfelf,  l utterly  denied  that  difpenfacion  to  be  of  any  force  at  oll.  Aftion  to  he  brought  to  fatisfy  himfelf  whether  he  had  fuch  a power,  and  if 
becaufe  there  was  a particular  right  and  intereft  veiled  in  the  Members  of  he  haJ,  that  the  people  might  be  fatisded,  and  acquiefcc  in  i; ; I c nf.!’-  I 
that  College,  as  there  is  in  the  Members  of  many  other  Corporations,  oi  fee  no  difference  at  all.  If  there  were  indirefl  means  ufed  f.  r procuring 
« hufmg  their  own  head.  So  f.ir  have  I been  from  giving  up  all  Men’s  opinions,  orthe  like,  I have  nothing  to  fay  to  it.  I (land  upon  my  inno- 
lives,  liberties,  and  properties  to  ihe  King's  pleafure.  cencc,  and  challenge  all  the  world  to  lay  any  thing  of  that  kind  to  my  charge. 

I had  forgot  to  take  notice  of  two  or  three  objeflions  more  that  are  My  part  was  only  to  give  my  own  opinion,  in  which,  if  either  by  mifundcr- 
ufually  made.  {landing  the  books  that  I have  cited,  or  by  drawing  weak  conctufions  from 

Ob;.  Firft,  here  is  a difability,  and  the  King  cannot  difpenfe  with  a them,  I have  erred  in  the  Judgment  that  [ gave;  Hoiv  can  I for  this  be 

difability.  As  the  Statute  againft  buying  offices,  the  King,  faythey,  chargcd  asacrimin«l?Thclawncitherfuppofcs,norrequiresaninfaUibi- 
cannot  difpenfe  with  for  that  reafon.  “ ' I lity  in  any  of  his  Majefty’s  Courts  of  Juftice ; it  were  very  uneafy  fitting  in 

Anfw.  There  is  the  fame  difability  in  the  cafe  cf  Sheriffs  ; and  yet  I them,  if  it  did.  Wccan  but  judge  according  to  the  books  that  lie  bt Tore 

1 c folved  that  the  King  can  difpenfc  in  that  cafe;  and  the  reafon  in  the  | us,  and  according  to  the  mealureof  our  underftanding  of  thefe  books : 

4 wo 
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%vc  have  not  always  fo  much  light  to  guide  us,  as  wc  thought  wc  had  in  > 
this  c ife.  Wc  oitcii  meet  with  cafes  new  and  rare,  and  very  ill  fettled  by 
former  Judgments,  where  we  arc  forced  to  dig  truth,  as  it  were,  out  of  the 
mine,  to  compare  and  diflinguHh,  to  fkreen  and  fift,  and  gather  the  ftnl'c 
of  the  Law  out  of  the  confufion  o f'd i fa greeting,  and  very  often  coiuradic- 
lorv  opinions,  as  well  as  we  can  : and  if  after  all  our  labour  and  our  pains, 
we  happen  to  be  millakcn,  it  was  never  yet  imputed  as  a crime.  The 
Judgment  is  reverfed  in  a writ  of  error,  not  only  W.thout  any  accufation, 
but  without  the  leaf!  reflection  upon  him  that  gave  it.  Nor  can  a iniftake 
in  Tudgmeut  be  more  criminal  in  a matter  of  a greater  concernment,  than 
it  is  in  matters  of  the  lcr.ft  confequcncc  : It  would  be  very  mifehievous 
and  very  dangerous,  if  it  Ihould.  For  if  in  queilions  of  Prerogative,  any 
mil1  ike  (hull  t>c  made  capital  on  the  one  hand,  when  Judgment  is  given 
for  the  King ; why  fucceeding  Princes  may  not  be  as  angry  at  any  mis- 
takes on  the  other  hand,  I cannot  imagine.  And  when  once  affairs  are 
come  to  that  pafs,  there  will  be  great  encouragement  for  any  man,  that 
can  make  the  leatt  Atilt  to  live  without  it,  to  undertake  tfaofc  very  neccffary, 
but  very  difficult,  and  very  ttoublefome  employments;  great  freedom  tor 
men  to  give  Judgment  according  to  their  opinion  and  their  confcicncc  ; 
and  »reat  reliance  upon  the  re  rotations  of  thofe,  who  know  they  fhall  be 
fure  to  pay  with  their  lives  qnd  fortunes  for  any  miffakcof  theirs,  cither  to 
the  King  or  the  People,  as  either  of  them  Iball  happen  to  get  the  upper,, 
hand,  for  inv  own  part,  1 thank  God,  I can  fay  thefe  two  things  : Firft.,  j 
That  for  thefe  ten  years  together,  wherein  (with  very  little  intermiffion)  I I 
have  fate  a a Judge  in  feveral  Courts,  though  I may  be  juftly  accufed  of  i 
many  weaknefles  and  milbk.es,  yet  1 have  never  given  Judgment  in  any 
one  Cafe  again  it  the  clear  dictates  of  my  reafon  and  my  confcicncc.  And 
the  fecund  thing  is,  that  1 never  gave  Judgment  in  any  controverted  Point, 
wherein  1 had  lb  many,  and  fo  great  authorities  to  warrant  it,  as  I have 
to  warrant  that  judgment  which  was  given  in  Sir  Edward  Hales’s  Cafe. 
And  this  I fay,  not  to  fet  up  that  opinion  again  in  a Pamphlet,  which  was 
fo  ill  rcli&ed  in  a Court  of  juft  ice,  nor  to  oppofc  my  Senfc  to  the  Judg- 
ment of  the  Nation  ; for  I think  it  is  very  fit  that  this  dark  Learning  (as 
my  Lord  Vaughan  calls  it)  of  Difpenfations , Ihould  receive  fome  light  from 
a determination  in  Parliament  i that  Judges  for  the  time  to  come,  may 
judfre  by  more  certain  Rules,  which  ACts  of  Parliament  the  King  may, 
and°which  he  may  not  difpcnfc  with.  But  I have  cited  thofe  authorities  at 
this  time  in  my  own  defence,  and  for  thefe  particular  purpofes ; in  the 
firft  place,  to  (hew, 

I . That  wc  are  not  the  firft  inventors  of  this  difpenfing  Power,  but  that 
It  has  been  allowed  without  controvcrfy,  to  the  Kings  of  England  in  all 
ages,  that  they  might  dilpcnfc  with  many  ACts  of  Parliament. 

°2,  That  if  our  Judgment  was  erroneous,  and  that  the  King  could  not 
difpenfe  with  that  A«Sl  of  Parliament;  yet  that  error  was  but  an  error  in 
that  fingle  Cafe,  and  had  no  fuch  large  and  mifehievous  confequcnces  as 
is  pretended,  l or  that,  becaufc  wc  judged  that  the  King  could  difpenfe 
with  that  Statute,  for  others  to  conclude  from  thence,  that  therefore  he 
had  a Power  to  difpenfe  with  all  other  Statutes  ; cfpecially  fuch  as  confer, 
or  veil  in  any  of  the  fubjects  any  manner  of  intcreft  whatfoever,  in  their 
lives,  liberties,  oreftates;  or  that,  becaufc  the  King  may  difpenfe  with 
a penal  Law,  wherein  a difability  is  annexed  to  the  breach  of  it  as  a penal- 
ty, and  that  penalty  not  lobe  incurred  before  a legal  conviction,  and  where 
the  King’s  difpen Cation  makes  the  thing  difpenfed  with  lawful,  and  confc- 
qucntly  prevents  any  convidlion  or  penalty  at  all : For  others  to  conclude 
from  thence,  that  therefore  the  King  may  difpenf*  with  fuch  Statutes, 
where  a precedent  difability  is  actually  laid  upon  any  man,  as  there  is  upon 
the  Members  of  both  Houles,  till  they  have  taken  the  oaths  and  lefts  pre- 
feribeJ;  and  therefore  without  queftion,  is  not  in  the  King’s  power  to 
difpenfe:  1 fay,  thefe  are  confequcnces  which  may  flow  from  the  heated 
imaginations  of  angry  men,  but  have  no  warrant  or  foundation  at  all  from  \ 
the  judgment  given  by  us. 

I have  one  thing  more  to  fay  in  my  j unification,  which  is,  that  if  I have 
been  guilty  of  fo  heinous  offences  as  1 am  accufed  of,  where  is  the  temp- 
tation or  the  reward  ; If  it  was  to  keep  in  my  Judge's  place,  which  other- 
wife  1 might  have  loft,  1 can  only  anfwcr,  That  if  that  were  the  cafe,  I 
then  became  the  worft  man  in  the  woilii,  only  to  keep  that,  which  it  is 
pretty  well  known,  I was  with  much  difficulty,  with  the  pcrfuafion  of  my 
friends,  prevailed  with  to  accept : and  for  any  other  reward,  whoever  is 
acquainted  with  the  circumflances  of  my  fortune,  will,  1 am  confident, 
notwilhftanding  the  falfe  and  idle  reports,  of  I know  not  what  great  rc- 
verfions  lately  lallen  to  me,  as  eafily  acquit  me  of  having  been  corrupted 
by  the  King,  to  give  a pernicious  judgment  in  this  Cafe,  as  of  having 
enriched  rr.yfclf  by  taking  bribes  in  cafes  between  party  and  party. 

All  that  1 have  to  add  more,  is,  that  howibever  this  that  1 have  faid  in 
my  defence  may  happen  to  be  underftood  at  prefent,  yet  i could  not  deny 
inyfelf  the  fatisfa&ion  of  having  put  in  a Plea  of  Innocence  at  lead  ; that 
whatfoever  (hall  happen  to  me  now,  may  perhaps  meet  with  a more  equal 
Judgment  in  after-times  lincc  it  ought  to  be  much  lefs  uneafy  to  me  to 
lofc  my  lifc,  if  any  body  be  very  fond  of  taking  it,  than  to  let  the  afper- 
fions  that  are  every  day  call  upon  me,  to  pals  in  filence;  or  fuffer  myfclf 
to  be  tranfmiited  to  poftcritv  under  the  chandler  of  a betrayer  of  my  Re- 
ligion, or  a fubverter  of  the  laws  and  liberties  of  my  country. 

Sir  Robert  Atkins,  at  the  End  of  his  Enquiry  into  the  Power  of  difpenfing 

with  Penal  Statutes,  makes  the  following  jhirt  Argument  upon  the  Plead- 
ings of  the  afore-mentioned  Cafe  of  Sir  Edward  Hales. 

HP  H E firft  Paint  argued  by  the  Plaintiff’s  Counfcl  was.  That  it  ap- 
■*  pears  by  the  Declaration,  and  it  is  now  con  felled  by  the  Defendant’s 
joining  demurrer,  that  the  Defendant  had  been  indidted  for  this  offence, 
in  cxercifing  the  Office  of  a Colonel  without  having  taken  the  Tells. 

And  upon  the  Indictment  he  either  did  plead  this  Difpenfation,  or  might 
have  pleaded  it.  And  he  is  now  convict,  according  to  the  dirediion  of  the 
Act  of  25  Car.  II.  fo  that  he  now  comes  too  late  to  plead  it  to  this  Adlion : 
For  he  cannot  falfify  the  conviction,  nor  aver  any  thing  againft  the  Re- 
cord of  it,  and  bring  the  fadt  to  be  tried  over  again  in  this  Action  ; but  is 


roncludca  and  eftopped  in  Law  to  fay  any  thing  to  the  contrary  of  that 
Record,  by  which  he  is  found  guilty  of  the  offence  againlt  this  Adi  of 
Parliament. 

l’he  Defendant  cither  did  plead  this  Difpenfation  or  Pardon  to  the  In- 
dictment, in  difebarge  of  the  indictment,  and  it  hath  been  over-ruled  by 
the  Judges  at  the  Affixes  (as  by  Law  it  ought  to  be,  being  no  good  Plea) : 
Orhe  might  have  pleaded  it,  if  he  had  been  advifed  it  had  been  a good  Plea. 
And  not  having  done  it,  he  had  elaps'd  his  time,  and  now  comes  too  late 
to  plead  it,  being  convidt  of  the  crime. 

To  this  it  was  objedted  (as  I hear)  that  the  Plaintiff,  if  he  will  take  the 
advantage  of  an  Eftoppel,  ought  to  have  ii  |e*  forth  by  way  of  replication  to 
the  Defendant’s  Plea,  and  to  have  relied  upon  it. 

For  the  Rule  is,  That  he  that  pleads  an  Eiloppe),  muft  rely  upon  it  as 
an  Eftoppel. 

It  is  true,  if  a man  will  plead  an  Eftoppel,  he  muft  rely  upon  it. 

But  in  this  Cafe  the  Plaintiff  does  not  plead  the  Eftoppel,  but  the  Eftop- 
pel appears  by  the  Declaration,  and  the  Defendant's  own  Plea  together : fo 
that  there  was  no  need  for  the  Plaintiff  to  fet  that  forth  by  way  of  replica- 
tion, which  doth  fufficientlv  appear  by  the  Defendant’s  own  Plea,  vhu 
That  he  did  not  take  theTens  within  the  time  limited  by  the  A&,  and  the 
conviction  is  confeffed  by  his  Plea,  and  joining  in  demurrer. 

If  a man  recover  a debt  upon  a bondj  and  before  execution  dies,  if  his 
Executor  fuc  a Seire facias  upon  that  Judgment,  the  Defendant  cannot 
pi*  F.  any  Plea  that  he  might  have  pleaded  before,  as  non  eft fiClum,  or  by 
Dpreft , or  the  like  : for  he  is  concluded  by  the  Judgment. 

in  J-ffen  and  Kete's  Cafe,  in  Syderfin's  R,p.  fel.  43.  by  Bridgeman,  Chicf- 
Jultice,  a roan  lhal!  never  help  himfclf  by  Audita  Quercia  (tho'  that  is  an 
equitable  fuit  arLaw)  for  any  matter  that  he  might  have  pleaded  before. 

There  is  no  Eftoppel  in  this  Cafe,  for  the  Conviclion  is  upon  an  Indict- 
ment, which  is  the  King’s  fuit : and  this  is  the  fuit  of  another,  viz.  the 
now  Plaintiffs,  and  fo  they  are  two  diftinCt  fuits. 

The  conviction  upon  the  Indictment  is  an  Eftoppd  againft  the  Defen- 
dant himfclf,  of  which  any  man  may  take  the  advantage,  and  he  himfclf 
fhall  never  be admitted  to  aver  againft  it:  As  in  Majttyfs  Calc,  in  Leonard’s 
firft  part,  fal.  3. 

An  attainder  for  treafon  is  an  univerfal  Eftoppel ; of  which  any  ftranger 
may  take  the  advantage,  not  only  againft  the  Party  attainted,  but  againft 
his  wife  too,  if  flic  fue  for  dower.  And  it  does  not  run  in  privity  : By 
Alamo.  Ch.  Bar. 

Where  a man  is  attainted  by  his  own  confeffion  of  a felony,  a ftranger  is 
not  eftopped  to  fay  he  was  not  guilty  * : But  if  A.  commit  felony,  and 
al  ter  enfeoff  J.  S.  of  his  land ; and  after  A.  is  attaint  of  this  felony  by 
verdict,  there  J.  S.  is  eftopped,  and  mav  not  avci  that  A.  was  not  guilty, 
becaufc  he  claims  under  him:  much  lefs  (hall  A.  himfelf  aver  againft  the 
verdict,  that  he  is  not  guilty  f. 

If  a man  be  acquitted  of  felony,  all  the  World,  fays  Grevil,  in  Keihvey 
Rep.  81 . i>.  is  eftopped  to  fay  the  contrary  j;.  So  viceverfa , if  he  be  con- 
vidt,  by  the  fame  reafon  §. 

As  to  that  which  is  objected,  that  the  conviction  is  upon  art  Indictment 
(which  is  theKing’s  fuit) ; but  this  is  another  fuit,  and  therefore  the  ver- 
dict lhall  not  conclude  the  Defendant  in  this  fuit : 

This  is  not  another  fuit,  but  in  cffe£t  an  execution  upon  the  conviClron, 
and  grounded  upon  that  Record,  and  therefore  not  merely  a new  fuit,  but 
a dependant  action  ; as  a Writ  of  error,  or  an  Audita  Qiierela,  or  a Seire 
Facias  upon  a Record,  are  dependant  fuits,  or  an  aCtion  of  debt  upon  a 
Judgment. 

The  ACt  of  25  Car.  II.  c.  2.  hath  made  it  criminal  in  any  perfon,  after 
his  neglect  of  taking  the  two  Oaths,  or  of  the  Sacrament,  by  the  times  li- 
mited, to  execute  any  fuch  office  or  place  of  trull ; and  for  fuch  offence 
hath  made  him  indictable  at  the  Affixes : and  upon  a conviction  the  offen- 
der incurs  (among  other  penalties)  the  forfeiture  of  500/.  and  gives  it  to 
any  one  that  will  fuc  for  it  in  an  action  of  debt. 

So  the  Statute  hath  directed  the  method  of  trying  the  offence,  and  of 
convicting  the  offender,  by  Indictment  at  ihe  Affixes. 

And  if  he  that  foes  for  the  forfeiture  lhall  be  driven  to  prove  the  offence 
over  again,  then  the  conviction  at  the  Affixes  ferves  for  nothing,  but  was 
all  in  vain.  And  fuch  conftruCtion  defeats  the  intention  of  ihe  Law- 
makers; for  they  intended  this  for  the  only  trial,  and  not  to  have  feveral 
trials  : For  fuppofe  it  Ihould  be  tried  again  in  this  aCtion,  and  a verdict 
pafs  for  the  Defendant,  here  (hall  be  trial  againft  trial,  and  verdifl  againft 
verdiCt : and  fuch  conftruCtion  ought  to  be  made  of  Ails  of  Parliament, 
as  may  not  qliidc,  but  agree  with  the  intent  of  the  Law-makers  ; and  fo  as 
that  no  words,  claufe  or  fcntence,  (hall  be  altogether  idle  and  infignificant. 

And  this  conviction  upon  the  InJictmcntis  tne  very  ground  of  the  ACtion 
of  debt  brought  by  the  now  Plaintiff ; for  the  words  of  the  ACt  are,  And 
being  thereupon  lawfully  convicted  upon  assy  indictment,  evtsy  fuch  perfon  Jhall 
from  thenceforth  forfeit  500 1. 

So  that  till  there  be  fuch  a conviction,  there  is  no  forfeiture  incurred  of 
500/.  nor  no  aCtion  can  be  brought  for  the  500/.  The  offence  muft  be 
proved  and  determined  before  any  aCtion  can  be  brought ; and  therefore 
the  proof  of  the  offence,  whereof  the  Defendant  is  conviCt,  muft  not  be 
made  in  this  aCtion  over  again  : if  it  mult,  what  ferves  the  conviction  for? 

Suppofc  the  Plaintiff  here  had  brought  this  aCtion,  after  the  neglect  of 
the  Defendant  of  taking  the  Oaths,  and  of  receiving  the  Sacrament,  and 
his  aCling  in  his  office  after  fuch  neglects,  and  before  any  conviction  upon 
Indictment,  and  had  only  averr'd,  thin  the  Defendant  had  fo  neglected,  and 
yet  aCted,  would  this  aCtion  have  been  well  brought  ? Or,  fuppofe  there 
had  been  a conviction,  but  the  Plaintiff  had  not  fet  it  forth  in  his  decla- 
ration, but  had  onlyavcrrM  the  offence  committed,  would  this  have  been 
a good  declaration  ? Surely  it  would  not.  This  proves  that  the  Record  of 
the  conviction  is  the  very  ground  and  foundation  of  this  action,  and  the 
aCtion  would  not  lie  without  fuch  conviction ; fo  that  it  is  not  a mere 
new  action,  but  a dependant  aCtion. 

And  the  ufual  difference  is  where  the  aCtion  is  a dependant  aCtion,  de- 
pending upon  a Record,  and  grounded  upon  it ; and  where  it  is  a colla- 
teral fuit,  not  depending  upon  that  Record. 
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An  Action  againft  the  Sheriff  for  an  efcapc  of  one  taken  in  execution ; this 
is  a dependant  Adion,  and  is  grounded  upon  the  Record  of  the  Judgment 
given  againft  the  party  that  efcaped.  The  Sheriff  cannoc  aver  any  thing 
againft  that  Record,  and  examine  it  over  again  ; nor  can  he  take  any  ad- 
vantage of  error,  or  erroneous  proceeding,  in  obtaining  tliat  Judgment. 
Saunders's  Rep.  2 part.  1 01  *. 

So  in  an  A&ion  of  debt  grounded  upon  a Judgment,  or  in  an  Audita 
quire! a,  to  be  relieved  upon  a Judgment. 

And  fo  in  our  Cafe,  this  Action  of  debt  for  the  500 /.  is  grounded  upon 
the  conviflion  ; which  mud  ftand  for  truth  as  long  as  it  remains  in  force, 
not  avoided  by  error  or  attaint. 

A Writ  of  Error  to  reverfe  a Judgment,  is  a dependant  Action  : In  er- 
ror, the  Plaintiff  may  not  aver  any  thing  againft  the  Record.  Mullens  ver- 
fut  I Feld).  Syderfins  ljl  part,  94.  Error  was  fued  in  the  King's- Bench  to 
reverfe  a Judgment  given  in  the  Palaee-Csurt : And  the  Plaintiff  in  error 
afligned  for  error,  that  the  Duke  of  Ormond  (who  is  principal  Judge  of 
that  Court  by  Patent)  was  not  there.  It  was  agreed  by  the  Court,  that  it 
might  not  be  afligned  for  error;  for  it  was  contrary  to  the  Record. 

But  per  Cur.  in  an  Action  of  trcfpafs,  or  falfe  imprifonment,  which, 
(fays  that  Report)  are  collateral  Actions,  he  may  falfifyand  aflign  that,  if 
he  be  taken  upon  fuch  Judgment. 

So  if  a man  be  indi£tcd  andconvift  of  an  affault  and  battery,  and  after- 
wards the  perfon  fo  affauked  brings  his  A&ion  for  the  battery,  this  hath  no 
dependancc  upon  the  Indictment  or  Conviction  ; for  it  may  be  fued, 
tho’ there  were  no  Indictment,  but  is  a diftindi  and  collateral  fuit.  The  In- 
dictment and  Verdict  is  no  eftoppel,  nor  can  fo  much  as  be  given  in  evi- 
dence: as  is  held  by  the  whole  Court,  in  the  Cafe  of  Samfcn  verfus  Yardley. 
and  Tot  hi  II,  19  Car.  II.  B.  R.  Ktble's  2 part,  384.  The  like  in  an  appeal 
of  murder,  Ktble's  2 part,  223. 

Another  penalty  upon  the  offender  againft  this  Statute  of  25  Car.  II.  is, 
that  he  Ihall  be  difabled  to  fue  in  any  Action.  Now  fuppofe  a perfon  con- 
vict at  the  Afliz.es,  fues  an  ACtion,  may  not  the  Defendant  in  that  ACtion 
take  the  advantage  of  that  difability,  and  plead  the  conviClion  ? As  in 
cafe  of  an  Outlawry  pleaded  in  difability ; there  need  not  be  fet  forth  all 
the  proceedings  in  that  fuit  wherein  the  Plaintiff  was  outlawed,  but  he  may 
plead  the  Record  of  the  Outlawry  and  rely  upon  it;  and  it  (hall  not  be  exa- 
mined whether  there  was  any  juft  caufe  to  fue  him  to  the  Outlawry,  or  not. 

The  IndiChnent,  the  Defendant’s  Plea  to  it,  and  -the  Verdict  upon  it, 
have  determined  the  matter  of  fa<ft,  that  the  Defendant  is  guilty  of  the 
offence  againft  this  Act  of  Parliament. 

The  ACt  itfelf  hath  pronounced  the  Judgment,  which  conlifts  of  many 
particulars  ; one  whereof  is,  that  the  Defendant  (hall  forfeit  500/.  to  him 
that  will  fue  for  it ; and  the  aCtion  of  debt  for  the  500 l.  brought  by  the 
Plaintiff,  grounded  upon  all  thefe,  is  in  thenatureof  an  execution. 

And  all  thefe  put  together,  are  not  feveral  and  diflinCt  fuits,  but  in  ef- 
fect all  but  one  fuit  and  proccfs,  one  depending  upon  the  other. 

The  fccond  Point  is,  Whether  the  Difpenfation  pleaded  by  the  Defen- 
dant be  a good  bar  to  the  ACtion  of  debt ! And  this  is  properly  called. 
The  great  Point  of  the  Cafe  : 

For  which  the  Reader  is  referred  to  Sir  Robert  Atkins's  Large  Pamphlet, 
of  The  Enquiry  into  the  Power  of  difpenfing  with  Penal  Sututes. 

Then  Sir  Robert  adds  a Poftfcript : Being  fome  Animadverfms  upon  a Book 

writ  by  Sir  Edward  Herbert,  Lord- Chief- "juJHce  of  the  Common-Pleas, 

intituled , Alhort  Account  of  the  Authorities  in  Law,  upon  which  Judg- 
ment was  given  in  Sir  Edward  Hales’ % Cafe. 

[After  a Jhort  Apology  for  making  fome  Animadverfions  upon  the  faid  Book,  he 
proceeds  thus  : 

Til  E Chief- Jufticc  Herbert,  ante  pag.  617.  gives  us  the  definition  of  a 
difpenfation  out  of  Sir  Edward  Coke's  nth  Rep.  fol.  88.  viz.  Di/pen- 
fat  io  mail  prohibits  tjl  de  jure  Domino  Regi  (ontejfa,  propter  impoj/ibili totem 
pref  . idendi  dt  omnibus  particularibus. 

And  again,  Difpenfatio  ejl  malt  prohibit i provida  relaseatio  utililate  eeu 
rucejlitate  compenfala. 

Upon  the  word  ConceJJa,  I would  gladly  be  fatished,  when,  or  by  whom 
that  Power  was  ever  granted  to  the  Ring ; where  fliall  wc  find  that  Grant  ? 

It  is  clear,  that  whoever  hath  the  entire  power  of  making  a Law,  may 
juftly  difpenfe  with  that  Law.  And  therefore  Almighty  God,  being  the 
foie  and  Cupreine  Law-giver,  might  difpenfe  even  with  the  moral  Law ; as 
he  did  with  the  fixth  Commandment,  when  he  commanded  Abraham  to 
facrifice  his  fon  Ifaac  ; and  with  the  eighth  Commandment,  when  he  com- 
manded the  Ifraelites  to  borrow  the  jewels  of  the  Egyptians,  and  to  go  away 
without  reftoring  of  them. 

But  it  ftand s not  with  reafon,  that  he  who  hath  but  a (liare  with  others 
in  making  of  a Law,  (as  the  King  hath  no  more)  fliould  have  the  power, 
by  himfelf  alone  to  difpenfe  with  the  Law,  unlefs  that  power  were  exprefly 
intruded  with  him  by  the  reft  of  the  Law-makers ; as  fometimes  hath  been 

Sir  Edward  Coke,  in  his  7 tb  Rep.  in  the  cafe  of  Pena!  Statutes,  fol.  36. 
towards  the  lower  end,  does  affirm,  that  this  difpenGng  Power  is  commit- 
ted to  the  King,  by  all  his  fubjea*.  So  that  it  is  not  claimed  Jure  Di- 
vino,  but  by  grant  from  the  People.  But  where  to  find  any  fuch  Grant  wc 
know  not. 

I have,  as  I conceive,  made  it  appear  in  my  larger  argument,  p.  14.  that 
the  firft  invention  of  Difpenfation  with  Laws,  began  with  the  Pope,  about 
the  time  of  Innocent  III.  and  by  our  King  Henry  111.  in  imitation,  and  by 
encouragement  from  the  Pope ; fo  that  it  was  not  by  the  Grant  of  the  Peo- 
ple, but°cvcr  exclaimed  againft  by  all  good  men,  and  generally  by  all  the 
People  ; and  ever  fenced  againft  by  a multitude  of  Acts  of  Parliament. 

It  is  true,  the  difpenfing  with  laws  hath  ever  fincc  been  pradtifed  ; and 
they  began  at  firft  here  in  England  to  be  ufed  only  in  Cafes  where  the  King 
alone  was  concerned,  in  Statutes  made  for  his  own  profit,  wherein  he 
might  have  done  what  he  pleafed.  But  it  is  but  of  later  times  that  they 
have  been  ftretched  to  Cafes  that  concern  the  whole  Realm.  See  my  Ar- 
'•ument,  fol.  13.  Hence  it  evidently  appears,  it  cannot  be  a legal  prero- 
gative in  the  King  ; for  that  mull  ever  be  by  prefeription,  and  reftrained 
to  thofe  cafes  that  have  been  ufed  time  immemorial,  and  muft  not  be  ex- 
tended to  new  cafes. 
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Now  there  hath  been  no  fuch  ufage  as  will  warrant  the  difpenfing  with 
fuch  an  Act  of  Parliament  as  is  now -before  us,  that  of  25  Car.  II.  e.  2. 

The  Chicf-Juftice  Herbert,  from  the  definition  before  recited,  and 
thofe  two  authorities  of  Sir  Edward  Coke,  in  his  Cafe  of  Monopolies,  and 
that  other  of  penal  Statutes,  frames  an  argument  to  prove,  that  the  Dif- 
penfation  granted  to  Sir  Edward  Halts , was  good  in  Law. 

Becaufc  a Difpenfation  is  properly  and  only  in  cafe  of  a Malum  Prohibi- 
tum ; he  thence  infers,  that  the  King  can  dilpenfe  in  all  cafes  of  mala  pro- 
bibita. 

Which  is  a wrong  inference,  and  that  which  Logicians  call,  Fallacia  i 
diclo  ftcundum  quid  ad  dictum  fsmpliciter.  Becaufc  he  can  difpenfe  with 
fome,  that  therefore  he  can  difpenfe  with  all,  is  no  good  confequence. 

It  appears  by  the  late  Chicf-Juftice  Vaughan's  Reports,  in  the  Cafe  of 
Tistmasand  Sorrel,  (fo  often  cited  by  the  Chicf-Juftice  Herbert)  Vaughan's 
Rep.  fol.  333.  the  fourth  Paragraph,  that  his  opinion  is,  That  the  King 
cannot  difpenfe  with  every  Malum  Prohibitum  ; and  he  gives  many  in- 
ftances  of  fuch  Mala  Probibita  that  are  not  difpenfable,  fol.  342,  and  334. 
paw.  4. 

Therefore  the  Lord-Chief-Juftice  Herbert  fliould,  as  I conceive,  regu- 
gularly  firft  have  given  us  the  diftinClioh  of  Mala  Probibita,  into  fuch  as 
are  difpenfable,  and  fuch  as  are  not  difpenfable;  and  then  have  (hewn, 
thatthe  Difpenfation  granted  to  Sir  Edward  Hales,  fell  under  the  firft  part : 
But  that  learned  Reporter,  the  Chief-Juftiee  Vaughan  (fo  often  cited  by 
our  now  Lord-Chief-Juftice)  in  the  aforefaid  cafe  of  Thomas  and  Sorrel, 
fol.  332.  the  lajl  Paragraph  favt  one,  quarrels  with  the  very  diflinction  of 
Malum  Prohibitum , and  Malum  in  Ji,  and  fays  it  is  confounding. 

From  whence  1 wo  ild  obferve,  and  from  the  whole  Report  in  Thomas 
and  Sorrel's  cafe,  that  the  notion  of  difpenfation  is  as  yet  but  crude  and 
undigsftcd,  and  not  fully  (haped  and  formed  by  the  Judges. 

The  Pope  was  the  Inventor  of  it,  our  Kings  have  borrowed  it  from 
them  ; and  the  Judges  from  time  to  time  have  nurfed  and  dieffed  it  up, 
and  given  it  countenance.  And  it  is  (till  upon  the  growth  and  encroach- 
ing, till  it  hath  almoft  fubverted  all  Law,  and  made  the  regal  power  ab- 
fomte,  if  not  diffolute. 

I muft  agree,  that  our  Books  of  late  have  run  much  upon  a diflintflion, 
viz.  Where  the  breach  of  a penal  Statute  is  to  the  particular  damage  of 
any  perfon,  for  which  fuch  perfon  may  have  his  Action  againft  the  breaker 
of  that  law  ; there,  tho’  it  be  but  Malum  Prohibitum,  yet  the  King 
cannot  dilpenfe  with  that  penal  Law,  according  to  the  rule  in  BraStn: 
Rex  non  pot  ejl  gr at  i am  facer  t cum  injuria  is?  dumno  alterius. 

As  for  inftance,  there  are  feveral  Statutes  that  prohibit  one  man  from 
maintaining  another’s  fuit,  though  in  a juft  caufe.  See  Poulton  de  pate 
Regis  is?  Regni,  in  his  chap,  of  Maintenance,  fol.  55. 

Now  it  is  held  that  the  King  cannot  difpenfe  with  thofe  Laws,  becaufe 
it  would  be  to  the  prejudice  and  damage  of  that  particular  perfon,  againft 
whom  the  fuit  is  fo  maintained  by  another  ; for  there  can  be  no  mainte- 
nance, but  it  is  to  the  wrong  of  a particular  perfon. 

So  of  carrying  a diftrefs  out  of  the  Hundred. 

But  there  arc  many  other  penal  laws,  where,  by  the  tranfgrefling  of 
them,  no  fubjcift  can  have  any  particular  damage,  and  therefore  no  parti- 
cular A&ion  for  the  breach  of  them. 

As  upon  the  Statute  that  prohibits  the  tranfportation  of  wool,  under  a' 
penalty.  By  the  breach  of  this  Law,  that  is,  by  the  exportation  of  wool, 
no  one  particular  man  hath  any  damage,  more  than  every  other  man  hath, 
but  it  is  only  againft  the  publick  good. 

And  the  breach  of  fuch  a penal  law  is  punilhable  only  at  the  King's 
fuit,  by  indictment  or  preferment. 

And  the  like  where  fuch  a penal  Statute  gives  an  ACtion  popular, 
to  him  that  will  fue  for  the  penalty,  who  hath  no  right  to  it  more  than 
another,  till  his  fuit  be  commenced. 

In  thefe  cafes,  it  is  commonly  held,  tliat  the  King  may  difpenfe  with 
fuch  penal  Statutes,  as  to  fome  particular  perfons,  and  for  fome  limited 
time,  (whereof  they  make  the  King  the  lole  Judge  ;)  becaufe,  as  the  rea- 
fon is  given  in  the  Chicf-Juftice  'Vaughan’s  Reports,  fol.  344.  parag.  2. 
fuch  offence  wrongs  none  but  the  King.  This  is  now  the  common  receiv- 
ed opinion  and  diltinCtion.  And  the  breach  of  fuch  kind  of  Statutes,  are 
faid  to  be  only  the  King’s  damage  in  his  publick  capacity,  as  fupreme 
Governor,  and  wronging  none  but  himfelf.  Lord  Faugh,  Rep.  342. 
parag.  3. 

But  if  wcwill  narrowly  fearch  into  this  diftimElion,  and  weigh  the  rea- 
fons  fo  given,  we  (hall  find  it  is  without  any  juft  ground. 

The  damage  done  to  the  particular  perfon  in  the  Cafes  pafl,  in  the  firft 
part  of  this  diftinction,  arc  merely  his  own  proper  and  peculiar  damage; 
and  he  is  intitled  to  his  particular  action  for  it,  in  his  own  proper  per- 
fonal  right;  and  therefore  if  he  difeharge  and  difpenfe  with  them,  it  is 
no  wrong  to  any  other  man  : he  may  do  what  he  will  with  his  own. 

But  the  Cafes  in  the  fecond  part  of  this  diftin&ion,  are  where  the  King 
hath  a right  to  the  fuit,  and  the  offence  and  damage  are  faid  to  be  to  him 
only. 

But  are  they  fo  (as  the  former)  in  his  own  perfonal  right,  as  his 
Lands  and  other  Revenues  are  ? Or  are  they  to  him  but  as  a truftee  for  the 
Publick,  for  which  reafon  he  is  called  Creditor  Patna?  And  may  he  there- 
fore, upon  the  like  reafon  difpenfe  with  them,  or  difpofe  of  diem,  as  a 
fubjeCI  may  do  with  his  own  particular  Interefts? 

Again,  (hall  a publick  damage  and  injury  to  the  whole  Nation,  be 
more  difpenfable  by  the  King,  than  the  lofs  of  one  private  man  l 

■ fuit  htec  fapirntia  quondam 

Publico  privotis  fecernere 

And  therefore,  in  my  apprehenfion,  the  King  cannot,  in  fuch  cafes  of 
Difpen fations,  be  truly  faid  to  wrong  none  but  himfelf ; and  it  is  not 
agreeable  to  the  definition  before  given,  Utililate  Compenfala.  for  the  King 
wrongs  the  whole  Realm  by  it-  Whereas  if  he  grants  a difpenfation  with 
a Penal  Law  of  the  firft  fort  of  this  diftinftion,  he  only  wrongs  fome  par- 
ticular perfons. 

The  cafes  and  authorities  for  difpenfations  in  our  Books  that  were  grant- 
ed in  ancient  times,  will  generally  be  found  to  be  only  where  the  Penal  Sta- 
I tutes  were  made  for  the  King’s  own  proper  intcrcft  and  benefit  athis  difpen- 


for  not  taking  the  Oaths  of  Supremacy , &c; 
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fir®  with  the  Statute  of  Mortmain.  For  in  fuch  cafes  it  was  to  the  King's 
own  lots  only,  in  cafes  where  the  King  might  by  Law  have  given  away 
his  lands  or  ferviccs.  So  the  King  may  in  his  Patent  of  grant  of  lauds, 
difpenfe  with  the  Statuses,  i Hen.  IV.  cap.  6.  that  require  there  (hall  be 
mention  of  the  true  values  of  them.  And  by  a non  eb/hmte  to  thofe  Sta- 
tutes (which  is  now  generally  ufed)  the  King  doth  ineffeft  declare,  that 
it  is  his  pleafure  to  grant  thofe  lands,  whatever  the  value  of  them  be,  more 
or  lefs:  and  the  Statute  does  by  exprefs  words  fave  a liberty  to  the  King 
in  that  cafe. 

The  King  is  not  a truftcefor  others  in  fuch  cafes,  nor  can  thefe  difpen- 
fatinns  be  fnid  to  be  dircftly  to  the  damage  of  the  Public.  And  fuch  Pe- 
na! Laws  as  merely  concetn  the  King’s  own  revenue  or  profit,  may  juftly 
be  thought  to  be  intended,  to  be  made  only  to  put  the  King’s  matters  into 
an  ordinary  method  and  courfc,  and  fo  fave  the  King  a labour,  as  the  Lord 
H hart  fa  vs  ; and  fo  prevent  the  King’s  being  furpriz’J  or  tnif-inform’d, 
when  Patents  arc  gain’d  from  him,  and  not  defign’d  to  tie  the  King’s  hands, 
or  to  reftrain  his  power  as  out  of  all  doubt  was  done  and  intended  by  the 
Law-makers  in  our  Act  of  25  Car.  II. 

But  in  all  the  late  cafes  and  authorities  which  we  meet  with  in  our  Books 
concerning  non  eb/lantc’s,  and  dilpenfations,  as  in  the  time  of  King 
Hen.  VII.  and  fo  downward  to  this  day,  we  (hall  find  them  praftifmg  up- 
on fuch  Penal  Statutes  as  merely  concern  the  publick  good  and  benefit, 
and  the  Laws  of  fuch  a nature,  by  the  breach  of  which  the  whole  Na- 
tion differs:  while  fome  particular  perfons,  it  may  be,  by  giving  a large 
fine,  or  a yearly  Aim,  obtain  the  favour  to  be  difpens’d  with  and  exempt 
from  a Penal  Law,  while  all  others  continue  to  be  bound  by  it. 

As  for  examp  where  a Statute  forbids  the  exportation  of  Wool,  or 
of  Cloth  undyed  or  undrefs’d,  under  a penalty;  fuch  a Law  is  greatly  for 
the  pu<  lick  good,  and  it  takes  care  that  our  own  people  fhall  have  employ- 
ment and  maintenance.  Ye;  this  is  fuch  a Lew,  as  according  to  the  re- 
cch ’d  diliinftiou,  the  King  may  difpenfe  with,  there  being  no  particular 
damage  in  one  man  more  than  to  another,  bv  breach  of  fuch  a Law,  al- 
though it  be  a mighty  damage  to  the  whole  Nation  : for  by  foch  adifpen- 
fation.  the  perfon  fo  difpens’d  with  to  export  fuch  white  Cloth  undyed, 
will  have  the  folc  trade,  which  before  the  making  of  that  Penal  Statute 
Was  equal  and  common  to  all.  I wilb  the  Houfc  of  Commons  would  en- 
quire what  vaft  riches  have  been  heretofore  gotten  by  fuch  as  have  obtain- 
ed the difpenfations  with  this  Penal  Statute,  bcfidcs  thefums  they  paid  to 
the  Crown  for  them.  Thefe  arc  mere  Monopolies. 

In  furh  a cafe  it  may  rightly  be  applied,  'Moat  S!n  taketh  ectajion  by  the 
Law.  It  had  been  better  lor  the  Nation,  that  fuch  Laws  were  never 
made,  being  no  belter  obferv’d  : For  here  again  the  difpenfation  is  neither 
XJtilitatt,  nor  Necejfttate  penfata. 

Look  into  the  cafe  of  Thomas  and  Sorrel,  and  you  will  find  few  or  no 
cafes  of  difpenfations  cited  out  of  our  Books,  but  of  the  time  of  King 
JJ/nry  VII.  and  much  more  of  very  late  times  : fo  that  the  ill  practice  is 
Bill  improving:  and  ftrctching. 

The  Lord  Chief-Juftice  Herbert,  in  the  next  place,  page  618.  proceeds 
to  mention  the  great  cafe  of  2 Hen.  VII.  a refolution  of  all  the  Judges  in 
the  Excbequcr-ihamber , upon  ihc  King’s  difpenfing  with  the  Statute  of  23 
Hen.  VI.  tap.  8.  That  no  man  Jl.ould  be  Sheriff  above  one  year.  This  is  the 
threat  leading  cafe  and  authority,  upon  which  the  main  (Irefs  is  laid  to  jus- 
tify the  Judgment  given  in  Sir  Edward  Hales’s  cafe. 

1 would  avoid  repeating  what  I have  already  fo  largely  faid  to  this  au- 
thority, to  which  I muft  refer  my  Reader,  by  which  1 hope  it  is  moft  evi- 
dently made  out,  that  ihc  King  neither  hath,  nor  never  had  any  juft  right 
or  power  to  cleft  Sheriffs  : but  thcrightof  electing  was  anciently  and  ori- 
ginally belonging  to  the  Freeholders  of  the  feveraf  Counties  : and  fince  it 
was  unjuftly  taken  from  them  as  they  have  ever  been  on  the  lofing  hand  ; 
it  hath  been  lodged  in  the  great  Officers  of  the  Realm,  as  the  Lord-Chan- 
cellor, Lord-Treafurcr,  Lord  Privy-Seal,  and  the  Judges,  Uc.  as  appears 
by  the  fcvcral  Statutes. 

’ And  they  are  to  make  fuch  choice  every  year  in  the  Exchequer,  on  a day 
appointed  by  the  Statute  for  that  purpole.  So  that  the  Sheriffs  are  by 
thofe  Statutes  to  continue  in  their  offices  for  one  year  only  ; and  the  King 
Cannot  hinder  fuch  election. 

Only  by  his  Patent  or  Commiffion  to  the  Sheriff,  hath  he  ufed  tofigni- 
fy  to  tnc  Sheriff  himfclf  that  is  fochofen  ; and  to  publifh  to  all  others  who 
the  perfon  is  that  is  fo  chofen.  This  is  all  the  uf«  of  the  Patent ; but  it 
is  the  proper  election  of  thofe  great  Officers  that  truly  vefts  them  in  their 
Office. 

And  it  does  as  clearly  appear,  that  when  former  Kings  have  difpens’d 
with  a Sheriff’s  continuing  in  his  Office  for  longer  than  one  year,  con- 
trary to  the  fcvcral  Statutes  fo  forbidding  it,  the  King  hath  fo  done  it  by 
virtue  (not  of  his  prerogative,  but)  of  afpecial  Act  of  Parliament  enabling 
him  to  do  it.  For  fome  extraordinary  occafions,  and  for  fome  limited  time 
only.  See  for  this  the  Statute  of  9 Hen.  V.  cap.  5.  in  the  Statutes  at  large, 
and  my  larger  argument,  fol.  34. 

The  truth  is,  the  power  of  difpenfing  is  originally  in  the  Legiflators. 
He  only  can  difpenfe  with  a Law,  that  can  make  a Law.  The  power  is 
equal ; and  the  Legiflators  can  confer  the  fame  power  upon  the  King  or 
any  others,  for  fome  convenient  time,  itfe.  as  appears  by  the  laft  inftance 
of  the  Sheriff7,  and  divers  other  like  cafes,  mentioned  in  my  foregoing  ar- 
gument, where  I have  alfo  obferved  many  other  things  upon  chat  refolu- 
tion of  2 Hen.  VII.  concerning  Sheriffs. 

The  Chief-Juftice  Herbert  fuppofes  themifehiefs  recited  in  the  preamble 
of  that  Statute  of  23  H.  VI.  cap.  8.  concerning  Sheriffs  continuing  in  their 
offices  longer  than  one  year,  to  be  equal,  if  not  greater  (as  he  judges)  than 
the  mifehiefs  recited  in  the  Statute  of  25  Car.  II.  by  Papifts  being  in  of- 
fices ; and  from  thence,  I prefume,  would  infer,  that  the  cafe  of  Sir  Ed- 
ward Hales  is  not  fo  fatal  in  the  confequence,  as  the  cafe  of  a Sheriff. 

I may  appeal  to  any  ordinary  judgment,  and  to  the  fad  experience  and 
trial  wc  have  fo  lately  had,  and  to  the  danger  we  were  fo  lately  in  (from 
which  Almighty  God,  by  no  lefs  than  a miracle,  hath  in  great  mercy  de- 
livered the  Nation  ),whetner  the  mifehiefs  that  could  any  way  poffibly  arife 
from  the  difpenfing  with  the  former  (I  mean  the  Statute  concerning  She- 
riffs) be  comparable  to  the  infinite  mifehiefs  arifing  from  putting  Papifts 
into  office,  and  intrufling  them  with  our  Religion,  and  all  our  Civil  Rights. 

The  Chief-Juftice,  upon  thofe  words  of  the  Statute  concerning  She- 


ir  Edward  Hales,  2 Jac.  II.  ( 628  ) 

riffs,  viz.  That  no  Non  obftante  Jhall  make  them  good,  infers  page  618.  that 
thofe  words  do  fliew,  that  the  Parliament  which  made  that  Act  concern- 
ing Sheriffs,  was  of  opinion,  that  had  it  not  been  for  that  daufe,  the  King 
could  otherwife  have  difpens’d  with  that  Adi  by  a non  ebjlante. 

Anfw.  This  to  me  (items  a drained  inference,  and  that  it  is  very  far 
from  (hewing  any  fuch  opinion  in  that  Parliament.  It  rather  fignifies, 
that  had  not  the  Parliament  inferred  that  claufc  into  the  Ad,  the  King 
might  have  done  again,  as  he  had  frequently  practis'd  before,  Isiz.  granted 
difpenfations  upon  that  Statute : which  ill  prafticc  they  endeavoured  to 
prevent  for  the  future,  nor  approving  the  prafticc,  nor  owning  the  power 
of  doing  it.  Ex  malts  moribut  bailee  triunlur  leges.  A good  Law  rather  con- 
demns 2 contrary  pradice  before  ufed. 

I heartily  defire  my  Reader  (as  I have  done  in  my  foregoing  larger  ar- 
gument) carefully  to  obferve  and  examine  of  what  fort  and  nature  [thofe 
feveral  cafes  are,  which  the  refolution  of  the  calc  of  2 H.  VII.  urges  to 
warrant  thaf  refolution  ; as  thofe  cafes  concerning  the  true  value  of  lands, 
which  the  King  grants  ; and  that  concerning  the  (hipping  of  wool  to  a 
certain  ftaple,  ike.  and  let  the  Reader  judge  how  vaft  a difference  there  is 
between  thofe  Statutes  in  the  nature,  and  import,  and  reafon  of  them,  and 
this  weighty  important  Statute  now  before  us  ; and  how  little  that  refolu- 
tion of  2 Hen.  VII.  can  be  warranted  by  the  cafes  there  cited,  being  of  fo 
inferior  and  minute  a confiJeration,  in  comparifon  of  the  principal  cafe. 

Itis  true,  Sir  Edward  Coke[i(  the  twelfth  Report  which  goes  by  his  name, 
be  truly  his)  hath  fince  that  refolution  given  in  2 Hen.  VII.  found  out 
new  and  different  reafons  and  arguments,  which  are  not  urged,  and  there- 
fore I prefutne  never  fo  much  as  thought  on,  at  that  time  by  the  Twelve 
Judges,  who  gave  the  refolution  in  that  cafe  of  2 Hen.  VII. 

Thus  [ays  Sjr  Edward  Sandys . in  his  relation  of  the  Religion  ufed  in 
the  well  parts  of  the  World  : thofe  of  the  Roman  Religion  made  their  great- 
nefs,  wealth  and  honour,  to  be  the  very  rule  by  which  to  fquare  out  the 
Canons  of  their  Faith  ; and  then  did  fet  Clerks  on  work  to  devife  argu« 
ments  to  maintain  them. 

Sir  Edward  Coke  kemsto  iuftify  that  refolution  concerning  Sheriffs,  from 
this  ground,  viz.  That  the  King  hath  a frvtreign  power,  to  command  any  of  his 
JubjeCls  <0  ferve  him  for  the  publick- weal.  And  this  is  (fays  he)  fdely  and  infe- 
parab'.y  annexed  to  his  perfon , and  shat  this  royal  power  cannot  be  rejlramed  by  any 
A£f  of  Parliament,  12  Rep.  fol.  18. 

That  it  is  not  folcly  annexed  to  the  King’s  perfon,  appears  by  the  feve- 
ral Afts  of  Parliament,  which  I have  cited  to  this  purpole  in  my  larger 
argument,  fol.  34.  where  the  power  of  difpenfing  with  fome  particular 
Afts,  was  given  to  the  King  by  the  Parliament,  and  by  him  accepted  for 
fome  (hurt  time.  And  the  whole  Parliament  have  in  divers  cafes  them- 
felves  exercis’d  this  very  power. 

Judge  of  the  weight  of  the  reafons  faid  to  be  given  there  by  Sir  Edward 
Coke , by  that  one  inftance  of  his  in  the  cafe  he  puts  of  purveyance,  12  Rep. 
fl.  19.  which  (he  fays)  cannot  be  taken  from  the  King,  no,  not  by  Act 
of  Parliament. 

Yet  wc  have  lived  to  fee  it  lately  taken  away  by  Adi  of  Parliament  ; 
which  in  the  judgment  of  a Parliament  (which  is  of  the  higheft  authority 
in  Law)  may  therefore  be  taken  from  the  King. 

And  is  the  King  in  truth  reftruin’d  from  commanding  his  fubjefts  to 
ferve  him  for  the  publick-weal,  cither  by  thofe  Statutes  that  difable  She- 
riffs to  continue  in  their  offices  longer  than  one  year,  or  by  our  Statute  of 
25  Car.  II.  that  difablcs  Popijh  Rccul'ants  to  bear  publick  offices  : becaule 
fome  very  unfit,  uncapablc,  and  dangerous  perfons  arc  difabled  to  bear  of- 
fices of  truft  and  pawer  (and  this  by  the  King’s  own  confent  to  the  Act, 
and  by  the  advice  of  the  great  Council,  the  Parliament),  and  indeed  of  the 
whole  Realm  ? 

Does  the  King  by  this  (which  the  Judges  mifeal  a reftraint)  want  for 
choice  of  fit  perfons  to  ferve  in  offices  > Doth  the  publick-weal  fuffer  by 
this  reftraint  ? Is  it  not  rather  preferv’d  by  it  ? Hath  not  the  King  Protcft- 
ant  fubjefts  enough  to  bear  offices  ? And  are  Popijh  Rccul'ants  (who  ac- 
count Proteftants  Hcreticks,  and  to  be  rooted  out  and  deftroy’d,  and  with 
whom  they  hold  no  faith,  is  to  be  kept,  and  againft  whom  they  have  been 
continually  plotting  mifehief),  are  thefe  the  fitted  to  be  intruded  with  the 
defence  of  the  Proteftant  Religion,  and  with  our  Lives  and  Eftates,  which 
are  all  concern’d,  more  or  lefs,  in  every  public  office  and  truft  ? 

And  are  thofe  perfons  (the  Papifts)  that  have  a dcpendance  upon  the  See 
of  Rome,  and  a foreign  power,  fit  to  be  intruded  with  the  power  of  the 
Nation,  with  theMUitia,  and  the  Sea-ports  ? 

Is  not  this  to  commit  the  Lamb  to  the  cuftody  of  the  Wolf? 

This  Aft  that  difables  Papifts  to  bear  offices,  cannot  be  juftly  faid  to  be 
a reftraint  upon  the  King  ; that  expreffion  founds  ill,  and  takes  the  matter 
by  the  wrong  handle.  It  rather  imports  the  King’s  declaration  and  refo- 
lution,  by  advice  of  his  great  Council,  to  employ  none  in  offices  and  places 
of  truft,  but  fuch  as  are  mod  capable  and  fit,  and  will  mod  faithfully  an- 
fwer  the  great  ends  for  which  they  are  fo  intruded,  that  is,  the  pre(erva- 
tion  of  the  Proteftant  Religion,  which  is  the  true  Englijls  Intereft. 

And  this  agrees  with  the  rules  of  the  Common  Law,  that  if  an  office  be 

S ranted  to  one  that  is  Inidoneus,  the  Grant  is  void,  though  granted  by  the 
ling  himfclf.  Of  this  I have  treated  more  largely  in  my  argument, 
fol.  37. 

1 he  Lord  Chief-Juftice  Herbert,  page  619  a(ks  the  queftion.  Whether 
fo  many  folcmn  refolutions  of  all  the  Judges  of  England  in  the  Exchequer- 
chamber,  are  not  to  be  relied  upon  for  Law  ? And  1 anl'wer,  that  if  they 
were  ten  times  as  many  more,  yet  they  are  not  to  be  relied  on  againft  many 
exprefs  pofitivc  Afts  of  Parliament  direftly  to  the  contrary.  For  what 
words  could  the  Parliament  ufe  more  emphatical  and  exprefs,  and  more 
to  the  purpofe,  than  by  faying,  that  a nan  obftante,  or  a difpenfation,  ora 
Grant  of  fuch  a thing  (prohibited  by  that  Law)  (hall  be  abfolutely  void, 
and  ipjo  faSlo  adjudged  void,  and  the  perfon  made  uncapablc  to  take  ? 
And  is  not  a Judgment  in  Parliament,  and  by  Aft  of  Parliament,  of  the 
higheft  authority } 

But  (fays  the  Chief-Juftiee,ytf/.  6rg.)  the  conftant  praftice  hath  been  to 
difpenfe  with  the  Stature  of  Sheriffs.  I anfwer,  it  hath  alfo  been  a very  fre- 
quent practice  too  for  the  King,  to  make  fuch  perfons  Sheriffs,  as  were 
none  of  the  number  nominated  or  chofen  as  aforefaid  by  the  Chancellor, 
Treafurer,  Judges,  and  other  great  Officers;  and  it  paffes  for  current  that  he 
may  fo  do,  though  it  be  a vulgar  eiror  : for  it  hath  been  rcfolved  by  all  the 

Twelve 
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for  not  taking  the  Oaths  of  Supremacy , See. 


Twelve  J edges,  to  be  an  error  in  Ihc  King.  See  Sir  Ediuard Cote's  z Inflit.  the  difpenfing  with  that  Aft,  ( for  we  were  upon  the  brink  of  Jeftruftion 

or  Magna  Chat  ta,  fol-  559.  and  yet  it  is  practis’d  to  this  very  day.  by  it)  and  talcing  notice  (as  this  Chief-Juftice  and  the  reft  of  the  Judges 

The  Chief-Juftice,  page  619.  feems  to  cxcufe  Popifls  Recufants  for  needs  muft)  that  the  King  had  firft  endeavour’d  to  have  gain'd  a difpenfing 
not  qualifying  themfelvcs  for  offices,  by  taking  the  oaths  and  the  left,  power  in  this  matter  from  both  Houfes  (which  was  the  fair  and  legal 
t!te.  for  that  no  man  (faith  he)  hath  it  in  his  power  to  change  his  opinion  courfe),  and  that  yet  that  very  Parliament  which,  out  of  too  great  a cum- 
in Religion  as  he  pleafeth,  and  therefore  it  is  not  their  fault.  It  is  an  pliance  with  thofc  times,  had  over-look’d  fo  many  grievances,  and  con- 

error  of  the  mind,  Ac.  niv'd  at  the  King’s  taking  and  collecting  of  the  Cuftoms,  (tbo’  in  truth 

Anf.  Here  is  no  occafion  taken  to  find  fault  with  them  for  their  opinion  ; the  Collectors,  and  all  that  had  any  hand  in  the  receiving  of  them,  in- 
let them  keep  their  Religion  dill,  if  they  like  it  fo  well,  who  hinders  cured  a Pramuuire  by  it)  not  to  mention  the  ill  artifice  uled  in  gaining 
them.  This  Aft  of  25  Car.  II.  impofes  no  penalty  upon  them  for  their  the  Excife ; yet  that  Parliament  of  the  King's  boggled  at  the  difpenfing 
opinion;  but  is  there  any  neceffity  of  their  being  in  offices  i Muft  they  with  the  Aft  of  25  Car.  II.  knowing  the  mighty  importance  of  it. 
needs  be  Guardians  of  the  Proteftant  Religion  ? The  penalty  upon  them  And  though  they  could  not  but  take  notice  that  fo  many  Judges  at  once 
by  this  Aft,  is  not  for  their  opinion,  but  for  their  prefuming  to  under-  had  been  remov’d,  becaufe  they  could  not  fwallow  this  Bitter  Pill,  and  others 
take  offices  and  trufts,  for  which  they  are  by  King  and  Parliament  brought  into  their  places,  as  might  be  jufty  lufpefted,  to  ferve  a turn,  and 
adjudg'd  and  declar’d  unfit.  the  King’s  learned  Counfel  could  not  3t  firft  find  out  this  prerogative  to 

Page  620.  The  Chief-Juftice  Vaughan  is  brought  in,  arguing  for  the  do  his  work  with,  till  fo  many  ways  had  been  attempted,  and  all  prov’d 
King’s  power  of  difpenfing  with  ( Nominal)  nuifances  (as  he  is  pleas’d  to  ineffeftual ; fure  in  fuch  circumftanccs  it  had  been  prudence,  nay  the  duty 
call  and  diftinguifb  nuifances).  The  word  nominal,  as  there  underftood,  of  the  Judges  to  have  referr’d  the  determination  of  it  to  a Parliament ; and 
imports,  that  though  a Parliament  declares  any  thing  to  be  anuifance,  (as  the  rather,  becaufe  it  was  to  expound  a Law  newly  made,  and  the  confc- 
fometimes  they  do  in  Afts  of  Parliament,  to  render  them  indifpenfable)  quences  fo  dreadful,  and  the  intent  of  the  Law-makers  fo  evident, 
which  yet  in  its  proper  nature  would  not  otherwife  be  fo  conceiv’d  to  be  ; Arid  this  hath  been  frequently  praftis’d  by  Judges,  in  cafes  of  far  lefs 
that  fuch  a nominal  nuifancc  (as  he  holds)  may  however  be  difpens'd  with  difficulty  and  concernment.  This  I have  alio  enlarged  upon  in  my  large 
by  the  King,  though  regularly  by  Law  the  King  may  not  difpenfc  with  argument,  tag.  26. 

any  nuifancc.  Object,  But  it  might  have  been  a long  time  before  any  Parliament  had 

An  fa.  Shall  any  lingular  or  particular  perfon,  though  a Chief-Juftice,  been  called, 
prefume  to  call  that  a mere  nominal  nuifancc,  which  a Parliament  by  a folemn  Anfw.  We  ought  to  have  Parliaments  once  a-year,  and  oftsner  if  need 


Anfw.  Shall  any  lingular  or  particular  perfon,  though  a Chief-Juftice, 
pre-fume  to  call  thata  most:  nominal  nuifancc,  which  a Parliament  by  a folemn 
Aft  and  Law  have  adjudg’d  and  declared  to  be  a real  nuifance  ? Are  we 
not  all  concluded  by  what  a Law  fays  ? This  arrogance  is  the  mifehief 
now  complain’d  of. 


be ; and  eadem  prafumitur  ejft  mem  R*gis,  qua  Ltgis > and  we  then  ftood 
in  great  need  of  a Parliament  even  for  the  fake  of  this  very  cafe. 

And  thefe  hafty  Judgments  arc  one  ill  caufewhy  Parliaments  meet  no 


The  Chief-Juftice  Herbert,  page  626.  fays,  that  from  the  abufe  of  a oftener ; the  work  of  Parliaments  is  taken  out  of  their  hands  by  the  Judges, 
thing,  an  argument  cannot  be  drawn  againft  the  thing  itfclf.  I agree  And  it  is  the  intcrcft  of  fome  great  Officers,  that  Parliaments  ftiould  not 
this  is  regularly  true  j yet  we  have  an  iiiftance  to  the  contrary  in  the  be  called,  or  clfe  be  haftily  prorogu’d  or  adjourn’d. 


Scripture,  in  that  point  of  the  Brazen  Serpent.  But  in  our  cafe  the  abufe 


the  point  of  the  feigned  Aftion,  which  the  Lord  Chief-Juftice 


doth  arife  from  the  very  nature  of  the  thing  itfclf,  from  the  conftitution  feems  to  juftify,  I conceive  he  miftakes  the  force  of  the  objection.  Feigned 
of  it.  Aftions  may  be  ufeful ; but  this  Aftion  againft  Sic  Edward  Hales,  is  luf- 

For  the  King  praftifes  no  more  in  difpenfing,  than  what  thefe  refolu-  pefted  not  only  to  have  been  feign’d  and  brought  by  Covin  between  him. 

tionsof  the  Judges  allow  him  to  do  by  this  pretended  prerogative.  The  and  his  fervant  and  friend,  but  it  was  fsigncdly  and  faintly  profecutcd. 


error  is  the  foundation. 

They  have  made  his  power  to  be  unlimited,  cither  as  to  number  of  per- 


and  not  heartily  and  ftoutly  defended. 


fons.  or  as  to  the  time,  how  long  the  difpenfation  fliall  continue.  Sir  This  folemn  refolution  was  given  upon  a few  fhort  arguments 
Edward  Cote  fays,  and  fo  the  other  Books,  That  the  King  is  the  foie  Bar,  and  without  any  at  the  Bench,  and  upon  other  reafons  (as 


Edward  Coke  fays,  and  fo  the  other  Books,  That  the  w 

Judge  of  thefe.  ~ heard)  which  were  then  made  ufe  of,  are  now  given  by  the  Chief-Juftice ; 

N,,  mint  Rental,  mTimtoratmint.  bot  ite  tim-3  will  not  bm  them. 

• t * n-  ,,  , - . , • , , , After  all,  I intend  not  by  this  to  do  the  office  of  an  accufcr,  nor  to 

The  Chief-Juftice  Herbert,  fol.  bio.  cites  two  clear  conceffions  (as  he  ch  ic  as  a crime.  But  as  I think  myfelf  bound  in  duty,  on  the  behalf 
pieas  d to  call  them)  of  all  the  ommons  of  England  in  Parliament,  of  who,c  Nation>  of  myfdf}  (thou'gh  a fmaU  part  an'd  membcr  ot  it) 


few  fhort  arguments  at  the 
ion  other  reafons  (as  I have 
given  by  the  Chief-Juftice; 


which  he  efteems  much  greater  authorities  than  the  feveral  refolutions  r 

of  all  the  Twelve  Judges.  Ed-wan 

But  how  far  thefe  arc  from  conceffions,  will  eafily  appear  to  an  indif-  cauf0) 
ferent  Reader.  They  are  no  more  than  prudent  and  patient  avoiding  of  aonrov 
difputes  with  the  feveral  Kings.  And  there  are  multitudes  of  the  like  in  " 
the  old  Parliament-Rolls.  gut 

It  is  but  an  humble  clearing  of  themfelvcs  from  anypurpofe  in  general,  COnfeq 


and  of  my  friends,  I humbly  propofe,  that  the  Judgment  given  in  Sir 
Edward  Hales’s  cafe,  may,  after  a due  examination,  (if  there  be  found 
can  ft:)  be  legally  revers'd  by  the  Houfe  of  Lords,  and  that  reverfal 
approv’d  of  and  confirm’d  by  a fpecial  Aft  of  Parliament. 


tne  oiarariiament-jeoiis.  . But  as  that  Judgment  of  the  Lord-Chief-Juftice’s  was  of  the  utmoft 

It ,»  bm.n  humble  clearing  of  themfelvcs  from  anypurpofe  m general,  & & Vindication  far  from  famfying  the  People;  Mr. 

to  abridge  the  King  ot  any  of  bis  prerogatives  (which  have  always  been  , COI,flde„,bi<  „„  in  his  ptofel5on,  at  that  time,  under- 

touchy  and  tender  things);  hunt  ts  no  dear  nor  direS  allowance  of  that  t<H)k  ,h’  the  Chief-Juliice:  Therefore  to  fet  thewbole  matter 

dlfpenimg  there  mention  d,  to  be  inv  fuch  prerogative  m him.  i„  amj,  light,  antlhobfervc  an  eaafl  impartiality,  Mr.  A w„d\  Exami- 

However  I am  glad  to  fee  an  Houfe  of  Commons  to  be  in  fo  great  of  £ chirf .JaSicc.s  Account,  is  here  inferred,  as  follows, 

requelt  with  the  Judges.  If  will  be  loat  lome  times,  more  than  at  others. 

Yet  I do  not  remember,  that  in  my  argument  I have  hitherto  met  with,  Lard  aief-Jallia  Herbert-*  Ac, ml  earnin' d b,  William  Atwood, 

a vote,  ot  order,  or  opinion  of  the  Houfe  of  Commons  hath  been  cited  Barrijferaf  Law,  wherein  1,  /hewn.  Thnt  thefe  Jntb.ritiee  in  Law, 

for  an  authority  in  Law,  before  now.  Will  the  Houfe  of  Peers  allow  of  $ , S,y  Edward  Halos  cafe,  nr,  v,„ 

thn  authority  for  Law  i ........  , . urfairl,  cited,  and  a,  ill  atllied. 

It  will  be  laid,  that  this  is  but  the  acknowledgment  of  parties  con-  J “ 

ceni’d  in  Intcreft ; which  is  allowed  for  a good  teftimony,  and  ftrongeft  "YT7  E R E it  not  the  reproach  of  our  times,  to  have  had  men  advanc’d  to 
againft  themfelvcs.  * ' Courts  of  Judicature  for  other  merits  bcfidcs  Integrity  and  Learn- 

Anfw.  I do  not  like  to  have  the  King  and  his  people  to  have  divided  ing  in  the  Laws  of  their  Country ; it  might  feem  a great  piece  of  vanity  in 
interefts.  Prerogative  and  the  people’s  liberties  ftiould  not  be  look'd  upon  me,  to  anl'wer  a Book  ftamp’d  with  the  name  and  authority  of  a Chief- 
as  oppofites.  The  prerogative  is  given  by  Law  to  the  King,  the  better  Juftice. 

to  enable  him  to  proteft  and  preferve  the  fubjefts  rights.  'Therefore,  it  Yet,  perhaps,  I might  be  thought,  not  without  caufe,  to  take  this  as  my 
truly  concerns  the  people  to  maintain  prerogative.  more  immediate  Province ; having  been  the  firft  of  the  profeffion  who 

I could  cite  feveral  Parliament- Records  wherein  the  poor  Houfe  of  ventur’d  in  public  companies  to  fhew,  how  wofuliy  that  innocent  Book- 
Commons  have  been  forced  to  fubmit  themfelvcs,  and  humbly  beg  pardon  cafe,  2 Hen.  VII.  in  relation  to  Sheriffs,  has  been  miftook,  or  wrefted,  ro 
of  the  King,  for  doing  no  more  than  their  duty,  merely  to  avert  his  dif-  ferve  for  colour  to  that  haftv  Judgment  in  Sir  Edward  Hales’s  feigned  cafe, 
plcafure.  See  the  cafe  of  Sir  Thomas  Haxley,  whom  the  King  adjudg’d  a Wherefore,  how  needful  foever  the  Chief-Juftice  may  find  it,  to  make 
Traitor,  for  exhibiting  a Bill  to  the  Commons  for  the  avoiding  of  the  proteftations  of  his  fmceritv,  vid.  Account,  p.  616.  this  may  fuperfede  any 


outrageous  expenccs  of  the  King’s  houfe,  20  R.  II.  ; 


e avoiding  of  the 
. 14,  15,  16,  17. 


and  23,  and  the  Commons  were  driven  to  difeover  his  name  to  the  King,  apparent  faft  (efpecially  confideringthat  weaknefe  of  Judgment  manifefted 
and  the  whole  Houfe  in  a mournful  manner  craving  pardon  for  their  by  this  defence),  did  he  not  give  too  great  occafion  for  it.  1.  From  the 


proteftations  of  his  fmceritv,  vid.  Account,  p.  bib.  this  may  luperfede  any 
iuch  from  me.  Nor  would  I willingly  call  his  a proteftation  contrary  to 
apparent  faft  (efpecially  confideringthat  weaknefs  of  Judgment  manifefted 


entertaining  of  that  Bill. 


large  fteps  which  he  took  to  precipitate,  and,  as  I a 


No  doubt,  as  good  an  authority  againft  the  Commons  for  fo  faucily  follicit  that  refolution.  2d.  The  manner  in  which  he  delivered  it,  widely 
meddling  in  a matter  fo  facrcd,  ana  fo  far  above  them.  Yet  afterwards,  differing  from  what  he  now  prints.  3.  The  unfairnefs  of  his  prefent 

j Hen.  IV.  num.  91.  that  Judgment  againft  Sir  Thomas  Haxley  was  revers’d,  quotations.  And,  4.  The  unhappinefs,  not  to  fay  worfe,  of  thofe  in- 

As  for  the  diftmftion,  pagebzz.  of  a difability  aftually  incurr’d  before  fiances  which  he  is  pleafed  to  give  of  his  fincerity. 


As  for  the  diftmftion,  page  622.  of  a difability  aftually  incurr’d  before 
the  meddling  in  an  office,  and  where  the  difability  is  prevented  by  the 


r repeat  his  Lordfhip’s  ftate  of  the  cafe  : but  the 


coming  of  a difpenfation  ; I anfwer,  that  its  being  fo  prevented,  is  but  queftion  upon  it  being.  Whether  the  King  may  by  his  prerogative  dif- 

Petitio  Principii , and  a begging  of  the  queftion.  And  to  this  diftiuftion  penfe  with  the  Statute  25  Car.  II.  cap.  2.  requiring  all  perfons  in 

I have  (I  think)  fully  fpoken  in  my  larger  argument,  fol.  40.  any  office  under  the  King,  to  take  the  left  againft  Popery,  I (hall  enquire. 

The  late  Parliament,  in  making  this  Aft  of  25  Car.  II.  had,  no  doubt,  I.  Whether  thofe  Books,  which  he  relies  on  as  authorities  for  his 
aprofpeft  that  probably  the  Crown  would  defeend  upon  a Popijh  Succeffor;  Judgment,  give  any  colour  to  it  ? 

and  they  levelled  this  Aft  againft  the  dangers  that  might  then  befal  our  2.  Whether,  admit  they  did,  they  would  countenance  the  refolution  as 
Religion  and  Liberties,  and  they  thought  it  a good  fccurity  : but  it  is  all  he  delivered  it  ? 


vanifticd  and  come  to  nothing,  by  occafion  of  this  Judgment  in  the  cafe 
of  Sir  Edward  Hales.  And  that  muft  be  juftified  by  a Fiat  Juflitia. 

As  to  the  objection  that  the  Chief-Juftice  fancies  might  have  been  made 


r advice  given  him  that  he  ftiould  rather  have  parted  with  being  highly  criminal  1 


3.  Whether  thofe  Inftances  which  he  offers  of  his  fincerity,  may  rea- 
fonably  be  taken  for  fuch  ? 

4.  Whether  he  in  any  meafure  clears  himfelf  from  the  imputation  of 


his  place,  than  to  have  given  a Judgment  fo  prejudicial  to  the  Religion  | 
he  prof'efles,  pag.  622. 

This,  I fay,  that  for  my  part  I ftiould  never  have  advis’d  him  to  have 


His  Lordftiip,  like  a mafter-difputant,  begins,  as  he  thinks,  with  a de- 
finition of  a Difpenfation,  which  he  fays,  Account,  p.  617.  is  given  by 
the  Lord  Cote  * ; Difpenfatis  mail  prohibiti  fl  de  jure  Domino  Regi  concrffa , 


parted  with  his  place,  much  lefs  to  have  given  a Judgment  againft  his  propter  impojibilitaum  pnrvidendi  de  omnibus  particularibus ; 'A  difpenj..tio 

own  opinion.  But  let  his  opinion  be  what  it  was,  yet  feeing  the  clear  tfl  ninli  prohibiti  provida  relaxatio,  utilitate,  feu  r.cctffitau  penfata. 

intention  of  the  makers  of  the  Law  contrary  to  that  his  opinion,  and  Where,  I muft  fay,  he  very  unleamcdly  clogs  the  definition  of  a dif- 
knowing  the  defperate  effefts  and  confcqucncts  that  would  follow  upon  penfing  power,  with  the  pcrlon  in  whom  ’tis  fuppofed  to  be  lodged  : nay. 
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ami  the  rcafon  too  why  it  Ihould  he  fo,  which  neither  the  Lord  Coif,  nor 
common  fenfe,  gives  him  any  warrant  to  bring  into  the  definition.  How- 
ever it  Teems,  according  to  this,  a difpenfing  rower,  in  Tome  cafe  or  other, 
is  verted  in  the  King ; which  yet  is  far  from  proving  any  thing  to  his  pur- 
pofe ; for  either  thc'King  may  in  all  cafes difpcnfe  as  to  particular  perfons, 
and  then  his  diftinftion  of  malum  prohibitum,  v.  p.  617.  and.  malum  in  ft, 
falls  to  the  ground  ; or  elfe  it  reaches  only  to  thofc  cafes,  in  which  the 
ment  or  flattery  of  Judges  have  aferibed  it  to  him. 
c adds  out  of  the  Lord  Coke , (p.  617.)  1 1 Rep.f.  88.  as  an  enlarge- 
ment upon  what  he  calls  the  definition,  Inafmuch  at  or.  Adi  of  Parliament, 
which  generally  prohibits  any  thing  upon  a penalty  that  it  popular,  or  only  given 
ts  the  King,  may  be  inconvenient  to  divert  particular  perfons , in  refpeclf  per- 
fon , time°,  or  place  ; for  this  purpoft  the  Law  gives  a Power  to  the  King  to 
difpenfe  with  particular  perfons.  Where  the  Lord  Coke  manifeftly  rcftrain3 
the  penalty,  to  fuch  as  is  given  the  King  as  Head  of  the  People,  upon 
which  account  only  he  calls  it  popular:  nor,  inJeed,  can  be  thought  to 
take  in  what  is  granted  to  any  fubjeft  that  will  inform  ; it  being  mention- 
ed without  diftinftion,  whether  before  or  after  an  Information  commenced. 

And  that  the  Lord  Cote’s  words  here,  7 Rep.  f.  36.  ought  not  to  be  re- 
trained farther,  is  yet  more  evident,  from  the  eaic  of  Penal  Statutes,  on 
which  Sir  Edward  Herbert’s  tnif-reprefenutions  will  occafion  my  more 
particular  Remarks. 

As  Sit  Edward,  confidering  what  intereft  hchasferv’d,  maybe  prefum- 
ed fomething  convcrfant  with  Priefts and  Jefuits,  he  might,  amongothers 
of  lefs  ufe,  have  confulted  the  learned  Suarez  ( a),  who  after  rhe  definition, 
which  he  makes  to  he  Legit  human  a relaxatio,  in  a difiinft  Chapter  (hews, 
with  whom  the  ordinary  power  of  difpenfing  (which  he  dirtinguiflies  from 
that  which  is  delegated)  is  lodged,  where  he  fays,  ib.  e.  14./.  395.  Cerium 
ejl  eum  habere  ordinariam  polej/atem  difpenfandi , qui  legem  1 kill : And  he 
gives  the  rcafon,  uia  ab  ejui  viluntatt  IS  poter.tia  pendet.  So  that  none 
can  have  this  power,  but  he,  01  they  who  are  veiled  with  the  legiflativc 
exclufive  of  others,  or  fuch  as  have  it  delegated  from  thence.  1 hat  the 
King  has  not  the  legiflativc  exclufive  of  others,  is  what  1 have  formerly 
proved  at  large  (b ) ; and  it  lies  on  the  otherfide  to  (hew,  tbatthedifpenfing 
power  has  been  delegated  to  him.  Yet  thus  much  may  be  faid  on  the 
contrary : 

Firjl , That  the  King  could  not  in  Law  be  prefumed  to  have  cxercifed 
fuch  a power  bv  himfelf ; for  that  the  ancient  Law  provided,  that  he  Ihould 
have  a Council  chofc  in  Parliament,  who  (as  the  Charter  affirm’d  to  be 
declaratory  of  the  ancient  Law,  and  fworn  at  the  Coronation  of  Hen.  III. 
hasitfej  ) were  fworn  quodnegotia  Domini  Regis  (s' Reg ni  f deliter  trailabunt, 
(A  fine  acceptation*  perfonarum  omnibus  jujlitiam  exhibebunt:  and  that  it  was 
accounted  the  Law  long  after  that,  appears  by  the  impeachment  of  Roger 
Afortimer,  4 E.  III.  part  of  which  was,  that  Whereas  it  was  ordained  in  the 
Parliament  next  after  the  King’s  Coronation , that  four  Bijhops,  four  Earls, 
and  four  Barons , fiould  Jland  by  the  King,  Pur  luy  Counfcillcr  j without 
whofe  ajfent  Nul  gros  Bufoign  ne  fe  Feuft  : neverthclcfs  Mortimer  would 
undertaketo  managcall  by  himfelf,  accroaching  royal  Power  ( d)  : And  it  is 
cafily  to  be  lhewn,  that  fuch  a Council  was  in  ufe,  or  continually  infilled 
on,  as  the  right  of  the  Kingdom,  from  the  time  of  the  Charter,  confirm’d 
28  Hen.  III.  till  the  end  of  the  Reign  of  Hen.  VI. 

2.  A Power  to  grant  non  ohflante' s to  Statutes,  could  not  have  been  a 
right  in  the  Crown  at  Common  Law;  for  we  have  clear  proofs  of  its  odi- 
ous and  condemned  beginning  from  the  fulphurcous  fountain  of  Rome,  as 
an  honeft  popifli  lawyer  confefs’d  with  a deep  figh,  35  Hen.  III.  This  non 
ohflante  Matthew  Paris  calls,  a deteflable  addition  againji  alt  Rcafon  and  Juf- 
tice:  And  when,  the  year  after,  King //.wy  urged  the  example  of  the  Pope 
for  non  ohflante' s,  the"  Prior  of  JeruJalem  fays,  Gsd forbid  you  Jhould  uf  this 
imp  leaf  ant  and  abfurd  word ; as  long  as  you  obferve  'JuJlitt  you  may  be  King , 
and  as  feon  as  you  violate  it,  you  will  ceafe  to  be  King  ; which  Ihcws  how 
little  foundation  in  Law  it  then  was  thought  to  have;  and  what  the  whole 
Nation  thought  of  the  Pope’s  ufe  of  it,  may  be  fecn  at  large  in  Matthew 
Paris,  and  Mr.  Prynne’ s Animadverfions  on  the  4th  Jnflitute  (e). 

Farther,  the  reafons  given  why  the  King  ought  to  have  this  power,  fail 
here  upon  many  accounrs. 

1.  In  that  the  intereft  of  the  whole,  of  which  the  Legiflators  arc  the 
beft  Judges,  when  they  make  the  Law  without  exception,  ought  to  out- 
weigh all  private  inconvoniencies. 

2.  The  Law  has  provided  a more  certain  and  equal  remedy;  having 
taken  as  fufficicnt  care  for  the  meeting  of  Parliaments,  once  a year  at  leaft, 
and  I may  fay,  (f)  fitting  too,  as  it  has  for  the  fitting  of  the  common 
Courts  of  Jufticc ; as  appears  from  the  feveral  Statutes  in  print,  and  others 
in  the  Rolls,  which  avoid  the  common  cavil  upon  the  words,  oftener  if  need  be. 

And  thefe  were,  like  the  famous  triennial  Aft,  provifions  for  the  greater 
certainty  of  meeting  fo  often  at  leaft,  but  no  reccifions  from  the  old  Law; 
which,  as  appears  both  by  the  Mirrour , and  the  life  of  King  Alfred  (g), 
was  for  the  great  Council  to  meet  twice  a year  at  London. 

3.  The  great  rcafon  afligned  in  the  Latin  quotation  from  the  Lord  Coke, 
propter  impofftbilitatem  prtcvidtndi  de  omnibus  particularibus , which  is  after 
diftinguiflied,  as  to  perfon,  time,  and  place,  can  by  no  means  be  applied 
to  the  cafe  in  queftion  : for,  1.  The  Law  was  made  but  very  lew  years 
before  their  Lordihips  refolution,  and  not  grown  more  inconvenient  by 
length  of  time,  to  any  particular  perfon,  than  it  was  at  the  making  of  the 
Aft.  2.  The  Law-makers  had  in  their  immediate  profpeft  every  particu- 
lar perfon  of  the  Romijb  communion  ; and  the  time  when,  and  place  where 
the  danger  would  happen,  if  any  fuch  were  commiffioncd. 

Let  us  now  fee  what  help  he  can  have  from  his  fecond  quotation  from 


the  Lord  Coke,  which  is  7 Rep.  fol.  73.  But  he  intends,  I fuppofe,  /iA.37. 
and  would  have  it  believed,  that  it  was  the  opinion  of  all  the  Judges  in 
England , 2 Jac.  I.  that  the  King  may  difpcnfe  with  any  particular  perfon, 
that  hcftall  not  incur  the  penalty  of  the  Statute,  though  it  be  anAft  in.nie 
pro  bono  publico-,  and  that  this  is  a trull  and  confidence  inieparahlyanncxcd  to 
the  royal  perfon  of  the  King,  Account,  p.  617.  In  which,  1.  He  again  over- 
throws his  diftinftion  of  malum  in  fe,  and  prohibitum,  making  that  power 
at  large,  in  relation  to  any  Statute  pro  bono  publico.  2.  He  mantfcftly 
perverts  the  Lord  Coke's  fenfe,  whofe  words  arc,  7 Rep.  fol.  36.  Wa  n a 
Statute  is  made  pro  bono  publico,  and  the  King,  as  bead  o f the  Commonwealth, 
and  the  fountain  of  JuJliceand  Alercy,  is  by  all  the  Realm  trufted  with  it ; ti  is 
it  a trufi  and  confidence  inftparably  adjoined  and  annexed  to  his  r-yat  perfon,  in 
fo  high  a point  of  Sovereignty,  that  he  cannot  transfer  it  to  the  difpofition  or 
power  of  any  private  perfon,  or  to  any  private  ufe  ; for  this  was  committed  to  the 
King , by  all  his  fubjeits,  for  the  publick  goad,  &c.  But  true  it  is,  that  the 
King  can,  upon  any  caufe  moving  him,  in  refpedi  of  time,  place,  or  perfon , &rc. 
make  a non  obftante  to  difptnfe  with  any  particular  perfon,  that  be  Jhall  nit 
incur  the  penalty  of  this  Statute. 

Where  the  foie  queftion  was,  of  transferring  over  a penalty  granted  to 
the  King,  as  entrufted  by  all  the  Realm  to  fee  the  Statute  put  in  execution, 
by  infliaing  the  penalty.  This  trull  is  adjudged  infcparablc,  and  not 
to  be  transferred  over;  but  that  however  the  King  may  difpcnfe  with  the 
penalty  granted  to  himfelf : upon  which,  1 mull  fay,  our  Chief-Jufticc 
has  made  a very  foul  ftrctch  ; for  what  is  this  to  the  informer’s  part,  con- 
cerning which  the  queftion  before  him  was  l But  furely  there  is  a mighty 
difference  betwen  thefe  two  propofitions  : Where  the  fubjefts  have  en- 

**  trufted  the  King  with  a Statute  made  for  the  publick  oood,  this  trull  is 
“ infeparable,  and  cannot  be  transferred  to  another:  but  the  Statute  fo 
“ intruded,  may  be  difpenfed  with  which  is  all  that  is  to  be  gather- 
ed from  my  Lord  Coke : And  this,  “ Tho’  an  Aft  be  made  for  the  publick 
“ good,  yet  the  King  may  difpenfe  with  it,  and  this  is  a troll  and  confi- 
“ dencc  i’nfeparably  annexed  to  the  royal  perfon  of  the  King;”  which  is 
Sir  Edward  Herbert's  perverfe  comment.  In  fliort,  Lord  Coke  fays.  Where 
the  King  it  entrufted  with  the  execution  of  a Statute  made  for  the  publici  good, 
he  may  difpenfe  with  that  Statute.  Sir  Edward  Herbert  fays,  he  may  difpenfe 
with  any  Statute  made  for  the  publick  good.  Upon  which  ’cis  to  be  obferved, 
that  the  queftion  in  the  Lord  Coke,  was  not  of  difpenfing,  but  granting 
over  the  penalty  ; which  penalty,  he  fays,  is  not  to  be  transferred  over  : 
the  other  would  make  it  of  difpenfing,  and  that  that  power  is  infeparable, 
and  not  to  be  transferred  ; fo  apparently  changes  the  date  of  the  queftion. 

His  next  ftep  is  to  the  Year-book  of  H.  7.  J 1 . (A  12.  in  which  he 
leaves  us  to  feek  the  year,  which  is  11.  This  he  calls  the  fit  ft,  and  great 
cafe  which  he  cites,  wherein  the  King’s  difpenfing  power  isdeferibed  and 
limited. 

“ There  is  a diverfity,  fays  the  Book  Account,  (p.  617.)  between  malum 
“ prohibitum,  and  malum  in  fe  ; as  a Statute  forbids  any  man  to  coin  money, 
“ and  if  he  does,  he  fhall  be  hanged  ; this  is  malum  prohibitum  : For  before 
“ the  Statute,  coining  money  was  lawful,  but  now  it  is  not  fo,  and  thcre- 
“ fore  the  King  can  difpenfe  with  it.  So  if  a man  Ihip  wool  in  any  place 
“ but  Calais,  it  is  malum  prohibitum,  becaufc  it  is  prohibited  by  Aft  of 
“ Parliament.  But  that  which  is  malum  in  ft,  the  King,  nor  no  other 
“ perfon  can  difpenfe  with  : as  if  the  King  would  give  a man  power  to 
“ kill  another  ; or  licenfe  one  to  make  a nuilance  in  the  high-way,  they 
“ were  void,  and  yet  the  King  can  pardon  thefe  things  when  they  are  done.*' 
Upon  this  cafe  'tis  obfervablc,  that  tire  power  of  difpenfing  is  here  aficrt- 
cd  in  relation  to  things,  and  not  perfons : wherefore  according  to  this, 
taken  in  Sir  Edward  Herbert’s  latitude,  the  King  may  grant  difpenfations 
to  all  in  general,  where  the  matter  is  only  malum  prohibitum:  Whereas  he 
himfelf  owns,  that  the  nature  of  adifpcnlation  is  particular,  and  given  to 
particular  perfons  by  name.  2.  Many  things  in  Magna  Charta,  nay  the 
moft,  are  but  mala  prohibita  : and  fo  Magna  Charta  itfelf  may  be  difpenfed 
with  ; when  he  himfelf  owns,  that  the  King  cannot  difpenfe  with  one 
tittle  of  Magna  Charta  : And  methinks  he  could  not  but  obferve  this  con- 
tradiftion.  Wherefore  the  rule  there,  admit  it  were  a Judgment  in  Law, 
as  it  was  not,  being  only  fpoken  obiter,  by  one  of  the  Judges  (h),  can  be 
applied  only  to  fuch  cafes  as  are  there  cited.  The  firit  is  that  of  coining 
money,  which  goes  upon  the  ground  in  Moor's  Reports  (i),  where  ’tis 
faid,  that  fuch  Statutes  as  give  a Prerogative  may  be  difpenfed  with:  And 
that  of  {hipping  wool  at  Calais,  the  King’s  Staple,  is  of  the  fame  nature; 
and  both  fufficientlv  (hew  the  diftinftion  of  malum  prohibitum  from  malum 
in  fe,  to  relate  barely  to  fuch  things  as  become  evil  by  accident,  as  they 
arc  againft  an  accidental  prerogative  : which  no  way  interferes  with  the 
rights  of  the  fubjefts  in  general,  or  particular. 

And  I much  wonder  that  Sir  Edward  Herbert  Ihould  cite  my  Lord 
Vaughan,  in  the  cafe  of  Thomas  and  Sorrel,  as  confirming  what  he  would 
infer  from  the  Year-book,  when  Lord  Vaughan  fays,  fol.  332.  That  old 
Rule  has  more  confounded  men’s  Judgments  on  the  fubjedl,  than  rectified  them ; 
and  fol.  333.  himfelf  denies  that  the  King  can  difpenfe  with  every  malum 
prohibitum  by  Statute,  though  prohibited  bv  Statute  only. 

Oh,  but  my  Lord  Vaughan  fhews,  that  a tjifpcnfation  does  jus  dare ; and 
makes  the  thing  prohibited  to  all  others,  lawful  to  be  done  by  him  that  has 
it.  Does  he  fay  this  of  every  malum  prohibitum  ? By  no  means  : Wherefore 
we  mull  apply  it  to  the  cafe  then  in  queft  ion, which  concerned  winc-licences; 
about  which  the  King  had  a Prerogative  by  Statute  Law  : and  the  difpenfing 
with  that,  falls  within  the  rule  in  Moor-  (i),  agreeing  with  the  Lord  Coke,  in 
the  cafe  of  Penal  Statutes  (l).  Yet  even  thus  much  was  a point  gained  by  the 
Prerogative,  fince  the  ijl  of  H.  VII.  for  it  is  then  made  a doubt  before  all 


(a)  Suam  de  Ixgihtu,  /ib.  6.  cap.  10.  fol.  584.  ib.  cap.  14.  fol.  395.  (b)  V.  Jus  Angl.  ab  Antiquo.  hf  Jani.  Angl.  fa.  Jfov. 

(ej  Vid.  Mat.  Par.  de  anna  18  H.  III.  So  Ret.  Pur.  4*  H.  HI.  m.  4.  rrs.  10.  V.  Jan.  An.  fa-  Wav.  p.  144-  Rot.  Par.  4 E.  HI. 

(dj  Vid.  Rot.  Par.  j E.  II  Rjley  pt.parl.f.  317-  Rot.Par.&E.  U.  n.  35.  4 E.  Ill.n.  16.  17E.11.  11.  H'alfngbam,/.  443.  Vid.  KaigbSon,  the  «il  Art.  againft  R.  IT.  f.  474-. 
Vid.  etiam  5 H.  IV.  a.  37.  11  H.  iV.  tt.  ij.  1 H.  VI.  n.  16.  *4.  3»-  « iH.Vt.n.17.  3 1 H.  VI.  n.  38.  Vid.  Holts  Ab.  1 put  119.  Mat.  Par.  rJ.  Tig./.  784.  Vid.  Mat.  Par.  f. 
817.  illrptdam.  ( ej  Prymtds  Animad.  /.  119,  130.  ViJ.  mam  Sir  John  Davis's  Rep.f-  69.  A._ 

(f)  Vid.  Mod.  ten.  Pari.  Parliamentum  feparari  non  debet,  dummodc  clique  Petilio  pendrat  indifttdfa  i-el  ad  minus  cd  tjttarn  non  fait  dtltrmlnalum  rejponfun  ; & ft  Rex  eon- 
trarium  permittat,  pnjurias  ejl.  Aa  I And  it  in  an  ancient  MS.  of  the  Modus.  Vid.  etiam  4 InJI.  Jal.  xi.  Vid  jo  E.  HI.  n.  177,  178.  1 P.-  U.  93.  TWj  it  acknowledged  for  Law 
in  the  King’s  Kame,  2 R.  II.  n.  4. 

(g)  Vid.  Spelm.  Pii-JElfredi,  f.  1 15.  Mirroiir,  p.  iSt.  Wliert  'tis  placed  among  the  abufes  of  the  Law,  That  Pat  lUments  arc  nothc'i!  twice  a vear. 

(b)  Chkf-Juftice  Pineaux,  1 1 II.  VII.  f.  is.  a. 

(tj  Moor  s Rep.f.  7 >4-  Indeed  the  Book  fpeaks  alfo  of  difpcnDng  with  Statutes,  reft  raining  the  Prerogative  ; but  that  concerns  not  the  lnfianccs  here  of  things  forbid  the 
SubjcA  for  the  limitation  of  that  Power,  -vid.  infra. 

(ij  Sup.f.  7x4.  HI  7 Rep.f.  36.  b. 
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(633)  1 686.  for  not  taking  the  Oaths  of  Supremacy,  See.  (634) 

the  Judges  of  England,  ill  the  Exehcjuer-Cbatnber,  and  adjourned  over  for  I Iraj , conftituted  Earl  thereof  in  the  time  of  IVtlUam  the  Firft : But  the 
the  difficulty  (a),  Whether  the  King  could  licenfe  the  (hipping  wools  authority  in  law  is  much  dearer,  that  this  Sheriffwick,  if  ever  held  in 
eifewncre  than  at  Calais  ; one  of  the  very  inftanccs  which  Sir  Ed&ard  fee,  would  remain  in  the  Crown  as  an  inheritance  in  grofs,  and  was  not 
Hit dirt  relies  on  : And  Chtef-J  uftice  Hu  fin  was  pafitive  that  the  King  merged,  than  any  Sir  Edward  Herbert  has  produced  on  his  fide:  for 
could  not  liccnlc ; tho’  indeed  the  Chief-Baron,  and  forae  others,  held  which  we  may  obferve  the  rule  taken  in  the  Cafe  of  the  Abbot  of  Strata 
a>  Future  did  afterwards.  Wherefore  nobody  of  lefs  affurance  than  our  Merulla,  9 Rep.  f.  25.  b.  which  is  this:  “ When  a Liberty,  Fran- 
CUicf-J uftice  can  fay,  from  thefe  Cafes  rcfulrs  this  plain  fyllogjfm  ; “ chile,  or  Jurifdicrion  was  at  the  beginning  ereited  and  created  by 

lyiaii-vcr  is  tut  prohibited  by  the  Low  of  G:J,  but  was  lawful  before  any  •“  the  King,  and  there  was  no  fuch  Flower  in  the  Crown  before  -r  there. 

Act  of  Parliament  made  to  forbid  it,  toe  King  by  bit  dfptnfauon  may  make  “ by  the  acceffion  of  them  again  to  the  Crown,  they  are  not  extinct.” 
lawful  again,  to  that  perjen  whs  has  fuch  difpersfatun,  tho’  it  continue!  un-  YVherc  inftanccs  arc  given  of  the  cafes  of  Markets,  Hundreds,  and 
Lrtvful  to  any  body  clft,  &c.  -dec.  p.  617.  In  which,  if  we  grant  his  ma-  Earldoms  ; nor  cun  any  one  fay,  that  Sheriffwicks  arc  ancient  Flowers 
jor,  I will  own,  the  condufion  to  bring  it  to  Sir  Edward  Haiti's  cafe  is  of  the  Crown  : But  more  dircdJy  to  our  cafe,  is  that  between  Sir  Ro- 
not  criminal-  Yet  the  propofition  is.  fo  pernicious.  Unking  at  the  very  bert  Atkins  and  Robert  Hs!ford{b),  which,  though  not  in  our  Books,  is 
foundation  of  our  government,  that  if  there  were  a refolution,  inllead  well  known.  The  Cafe  was  of  the  Grant  of  the  Seven  Hundreds  of 
of  an  extra-judicial  opinion,  giving  that  countenance  which  even  that  Cirtnctjlcr,  with  the  returns  of  Writs  to  the  Abbot  and  Convent  of  67- 
Joofc  opinion  does  not ; yet  it  ought  to  be  rejeded  : for  if  all  Ads  of  rutttjlcr : This  came  to  the  Crown  by  the  diffolution  of  Monaftcries, 
Parliament,  contrary  to  Magna  Ckarta,  are  void,  as  tome  have  held,  I 31  H.  VIII.  but  yet  that  it  was  nut  merged  thereby,  but  remained  as  an 
am  lute  much  more  fo  would  fuch  Refutations  of  Judges  be.  And  that  inheritance  in  grow,  without  the  help  of  auy  Statute,  was  the  opinion  of 
fuch  an  one  would  be  contrary  to  that  Great  Charter,  is  evident : for  no  the  great  Holes , then  Chief-Baron,  and  of  two  other  Barons,  tVmdbam 
man  can  fay,  that  all  things  prohibited  by  Magna  Cbarta,  are  prohibited  and  Turner.  Part  of  Hales's  words,  as  I find  them  excellently  well  re- 
by  the  law  of  God.  ported,  and  full  to  this  point,  are: 

To  conic  to  Sir  Edward's  next  great  cafe,  as  he  calls  it,  Ate.  p.  6iS,  “ Such  Hundreds  as  were  anciently  fever’d  from  the  Counties,  and 
but  indeed  the  only  one  which  has  coloured  the  refolution  to  the  world  ; “ come  again  to  the  Crown  by  efeheat  or  forfeiture,  were  fometimes, 

which  is  that  2 H.  VII.  Notwithflanding  his  promife,  he,  p.  617,  lias  “ but  rarely  committed  to  the  Sheriff,  and  rejoined  to  the  County,  but 
not  hern  fo  fair  to  give  the  words  of  that  cafe,  or  fo  much  of  them  as  is  “ for  the  molt  part  kept  as  difiinCt : Rot.  Breviuns,  and  the  Hundred  to 
material,  left  every  body  might  judge  of  how  little  ufc  it  would  be  to  “ which  it  was  annexed,  without  an  actual  and  fpccial  re-annexion  to 
him  ; nay,  left  men  (hould  be  for  fatisfying  tlieir  own  eyes,  he  has  not  “ the  County,  remains  in  the  King  in  grofs  ; for  the  Ret.  Brevium  is  a 
diieiited  to  the  folio.  “ thing  created  tie  novo.  Suppofe  it  were  a Court  of  Jimfdi£lion  merely 

The  Englijh  of  the  material  part  is  thus  (A)  : “ In  the  Exchequer-  “ created  by  the  King,  and  the  Hundred  itfelf,  tho’  ancient,  yet  by 

“ Chamber  all  the  Juftices  were  fliewn  for  the  King,  how  King  Edward  “ return  to  the  Crown  it  is  not  merged  or  annexed  : This  I know  in 

u ,),c  fourth,  by  his  Letters  Patent,  had  conftitut..d  tile  Earl  of  N “ the  cafe  of  the  Courts  belonging  to  the  Honours  of  Glzuujicr  and  fle- 
et Si, -r  jff  of  tin-  fame  County  ; and  had  granted  the  faid  Earl  the  office  “ refortl,  that  came  to  H.  V.  by  marriage  of  a coheir,  it  is  Hill  in  effe.” 

« 0f  Sheriff  of  the  laid  County  for  the  term  of  his  life,  with  all  the  '1  his  were  enough  to  Blew,  that  the  Judges  refolution  2 H.  Vll.  had 

41  othcr  office^  tended,  thereto  belonging  ; rendering  to  the  King  at  hi»  a better  legal  foundation  than  what  Sir  Edward  Herbert  would  fuggelt. 
e«  Exchequer,  annually,  toe/,  without  any  account,  or  any  other  thing  2.  But  then,  befidcs  that,  there  was  another  ground  mentioned  in  the 
“ to  be  given  for  it,  isV.  Book,  which  was.  That  a refuinption  was  fliewn  before  the  Judges  ; 

“ Now,  1.  Whether  this  Patent  was  good  ? And  alfo,  2.  How  this  and  then  was  fhewn  a Provifo  for  H.  Earl  of  N.  and  fo  (fays  the  Book) 
k patent  (hall  be  intended  ? were  the  points  in  quettion.  And  as  to  the  Patent  remains  in  its  force.  This  refumption  was  an  Aft  of  Re- 
4i  ,t.c  ti;ft  point,  the  Juftices  held  the  Patent  good  ; for  it  is  a thing  fumption  1 H.  VII.  and  if  this  Aft  provided  for  that  Earl’s  Grant,  as 
c.  which  may  well  be  granted  for  term  of  life  or  inheritance  ; as  divers  the  Judges,  it  feems,  thought  it  did,  who  can  doubt  but  tht  Grant  was 
ct  Counties  have  a Sheriff  by  inheritance;  and  this  commenced  by  a good?  The  Act  of  Refumption  is  to  be  feen  upon  Recoid,  Hot.  Pari, 
it  Qrant  of  the  King.  Then  was  Ihewn  a Refumption  : and  then  was  1 H.  VII.  part  2.  It  is  a refumption  of  Grants  made  by  Edward  the 
4.  foewn  a Provifo  lor  //.  Earl  of  N.  fu  that  the  Patent  remains  in  its  Fourth  ; and  among  others  of  the  lefts,  that  is,  Gifts  ej  off.es : The 
f«  force.  Rad.hff  (hews  the  Statute  of  28  E.  III.  c.  7.  and  24 .£.  III.  Provifo  runs  thus; 

cc  r.  That  no  Sheriff  lhall  be  more  than  one  year,  cAc.  altho'  he  had  a “ Provided  always,  that  this  Act  of  Refumption,  or  any  other  Aft 
u no„  nlfante.  And  notwithflanding  this,  that  the  King  lhall  always  “ made,  or  to  be  made,  in  this  prefent  Parliament,  be  not  in  any  wife 
•<  have  iv.  Prerogative,  as  of  the  value  and  certainty  of  the  land,  and  “ prejudicial  or  hurtful  to  the  fevera!  Grants  and  Lettcis  Patents' made 
cc  0!i,cr  things  granted  by  the  King,  and  of  wools  (hipped,  and  of  Char-  “ to  Henry  Earl  of  Northumberland , (Ac,"  Which  indeed  does  not  make 
C<  tersof  murder,  and  many  other  cafes  where  the  Statutes  are.  That  good  any  void  Grant,  but  luppofes  ail  the  Grants  to  him  to  be  good  in 
«t  Patents  that  want  thefe  things  (hall  be  void  ; yet  the  Patents  are  good  Law  ; nor  would  the  Judges  difpute  their  fuppofal. 

«>  wjth  a non  objlante : But  without  a non  objlante  the  Patents  are  void,  by  I admit  with  him,  Acc.  p.  618,  that  Fitzbcrbert  fays,  and  that  truly,  that 
it  re-afon  of  the  Statutes.  So  here  the  Patent,  with  a non  objlante,  (Ac."  the  Patent  was  adjudged  good  ; but  the  reafon  he  gives  agrees  with  what 
This  is  all  that  is  faid  in  the  Book  upon  the  firft  point ; upon  which  I have  fliewn  : his  words  are,  for  fuch  a thing  may  be  grant  able  for  Jnkeri - 
it  is  ohfervable,  tame, or  for  Life.  And  then  I am  lure  that  the  Statute  docs  not  fay  ex- 

1.  By  the  Book  it  would  feem,  that  this  Radclijf  was  but  a Setjcant  prefsly,  the  Patent  (ball  be  void,  though  Sir  Edward  affirms  that  it  docs, 
at  Law  • for  at  the  end  of  the  caie  Brian  Jujlice  demands  of  Brian  Rad-  fid.  Ate.  p.  6l8. 

elitfe  (Ac.  Yet  indeed  1 find  upon  iearch,  that  he  was  a Baron  of  the  Ob).  It  may  be  objefted,  that  the  exception  in  the  Statute  relates  to 
Exchequer.  eftates  in  the  fubjert  j but  if  this  were  an  intereft  in  grofs  in  the  King, 

2.  What  Radcliff  fays,  is  after  the  refolution  of  the  Judges  is  over,  that  it  could  not  be  taken  from  him  without  exprefe  words,  cannot  be 

and  no  way  influenced  that.  denied  me. 

3.  Whereas  Sir  Edward  Htrbcrt  fays,  the  refutation  was  upon  23  H.  VI.  Whathccites  from  Plowden,  Acc,  p.  6 1 8.  can  be  of  no  more  fcrvicc  ; 
e.  1.  RaJAiff , who  Ihould  better  know  the  fubje£t  of  debate,  dif-  for  he  only  fays,  there  it  is  held-,  and  1 agree  it  is  held  by  Radcliff,  Ace.  p . 618. 
courfcs  only  concerning  the  Statures,  28  E.  III.  t.  7.  (r ) and  12  £.111.  with  a miftake  of  the  Statute,  That  the  King  can  grant  a Sheriffwick  for 
t.  5.  which  are  barely  prohibitory,  wishout  any  mention  of  non  cb-  more  than  a year  : Yet  whereas  he  magnifies  this  as  cited  by  PIowcLn,  who, 
//ante's,  or  any  avoiding  or  difabling  claufe.  Indeed  Radcliff’,  it  being  as  he  fuppofes,  well  underftood  the  fenfe  of  the  Year-book: 

upon  a fudden  difeourfe,  as  the  Book  lhews,  miftakes  the  Statutes,  as  It  docs  not  ( i)  appear  that  it  was  Plowden , but  one  who  was  of  Coun- 
if  they  had  fuch  claufcs  : and  Brook  (d),  who  cites  part  of  the  Patent,  cil  in  the  Cafe  for  the  Defendant,  who  mentions  this, 
which  it  feems  he  had  feen,  fays,  there  was  in  it  a non  objlante  to  tfic  2.  He  mentions  it  only  as  a Cafe  in  Fitzherbert,  Plowden,  f.  50a.  with- 
Statutes  28  E.  HI.  c.  7.  and  12  E.  III.  e.  9.  out  referring  to  the  Book,  2 H.  VII. 

Fitzbcrbert  (e)  indeed  fays,  R.  objected  the  23  H.  VI.  but  for  that  But  the  Iccond  point  raifed  before  the  Judges,  2 H-  VII.  which  occa- 
fit  liber  jttdex.  fioned  the  main  debate  in  that  cafe,  as  appears  by  the  Book,  (hews,  that 

J 4.  But  above  all,  tho’ our  Chief  Juftice  calls  them  the  Judges  enc-  the  refutation  could  not  be  upon  the  point  of  Prerogative ; for  they  ciucf- 
mics,  Acc.  p.  O18  who  fay,  the  point  of  non  objlante  is  not  refolved  in  tioned  whether  the  King  could  difpenfe  with  hisown  profit  : And  all  the 
this  cal'e,  which  he  calls  confidence  ; and  that  they  may  as  well  deny  one  Judges,  except  Brian  and  Cate/by,  held,  that  the  Patentee  (hall  account  for 
of  the  ten  Commandments:  ’Tis  manifeft  beyond  contradiction,  that  the  green  wax,  and  other  things,  notwithftanding  the  claufe  of  abfque  red- 
tl.e  refolution  ended  at  ijfmt  que  le  Patent  dctr.urr  en  fa  farce  ; after  which  deride  computum  •'  But  the  debate  concerning  o:hcr  things  arifing  upon 
comes  Radcliff  s difeourfe,  and  the  refutation  went  upon  two  grounds : that  fecond  point  was  adjourned  ; the  firft  refolved  upon  the  grounds  above. 

1.  That  this  was  a thing  grantable  for  inheritance,  or  for  life  ; which  Tho’  hitherto  there  is  no  Proof,  that  any  one  of  authority  in  the  Law 
if  it  were,  it  could  not  be  prefumed  to  be  touched  by  the  prohibitory  has  taken  the  Book  2 H-  VII.  in  Sir  Edward  Herbert's  fenfe,  which  yet 
Statutes:  A.nd  brfides,  if  the  queftion  had  been  upon  the  other,  the  would  beef  no  moment  if  they  were  exprefs,  being  the  Book  is  to  be 
cafe  had  been  an  exception  out  of  the  Statute  ; for  the  (/)  Statute  ex-  feen,  and  clearly  otherwife  ; yet  he  chinks  my  Lord  Coke  will  bear  him  out, 
cepts  fueb  Counties  in  which  dmers  of  the  King's  Liege  People  be  inheritable  to  and  to  this  purpofe  he  cites  two  places  : one,  where  he  fuppofes  that  the 
the  office  of  Sheriff  at  tie  making  of  the  Statute ; and  alfo  jucb  perfonr  who  Lord  Cole  not  only  authorizes  this  fenfe  of  the  cafe,  but  aliens  the  Prero- 
b.rve  Ejlale  of  freehold  in  the  Office  of  Sheriff,  at  the  making  of  the  Letters  gutive,  Acc.  p.  618.  in  much  higher  terms  than  they  would  prefume  to  do  : 
Patent  made  to  them  of  the  effte  of  Sheriffs,  (At.  Now  whether  this  were  and  by  the  fecond  he  would  have  it  believed,  that  if  the  Lord  Coke  be  a 
rcallv  a County  fo  inheritable,  or  of  an  I.ftate  of  freehold,  at  the  time,  faithful  Reporter,  all  the  Judges  of  England  took  that  cafein  thefame  fenfe. 
or  no,  is  not  lo  very  material ; being  at  lcaft  it  was  fo  look’d  upon  by  The  firft  is  the  cafe  of  cuftoms,  24.  Ebz.  which  is  pregnant  with  many 
the  Judges,  nay,  and  by  the  Parliament  too,  as  will  appear  by  their  objections  againft  its  being  of  any  force  in  this  cafe, 
fecond  ground.  V The  Book,  12  Rep.  f.  iq.  is  of  fufpefled  authority,  being  printed  in 

Bur  tnat  this  County  was  fuch  an  one,  I take  to  be  alfo  true  in  fad  : the  late  times,  and  what  the  Lord  Coke  never  owned,  or  thought  fit  to  print; 

for  it  is  to  be  conlidered,  that  this  was  the  County  of  Northumberland  (g),  iu  his  lifc-tiine. 

which  was  a Palatinate  5 upon  which  reafon  this,  with  other  Counties  2.  This  comes  folded  in  among  cafes  in  the  time  of  King  James,  with- 
undcr  it,  was  left  out  of  the  Survey  in  Detmfday-Bcok,  as  being  penfita-  out  any  parallel  cafe  which  might  occafion  the  placing  of  it  there. 
fiord  bin  libtri  : This  Pah’inatt  comprized  Cumberland  and  Wejlmor  eland,  3.  It  was  when  the  Lord  Cite  was  but  a young  Reporter,  it  being  ten 
amon 2 other  Counties : in  the  laft  of  which,  the  Sheriffwick  is  at  this  years  before  he  was  King’s  Sollicitor  (i). 

day  enjoyed  in  fee.  Indeed  Northumberland  came  foon  into  the  Crown,  4.  It  is  not  only  no  point  in  queftion  relating  to  the  cafe  where  ’tis 
as early  a«  the  time  of  William  the  Second,  upon  the  rebellion  of  Mow-  I cited,  and  fo  extrajudicial,  but  wholly  foreign  to  it:  For  the  queftion 

l\,  ,l  i H.  VIT.  /.  a.  b.  3.  d.  (bl  1 H.  VII./.  6.  b.  * 7 a.  fcj  It  fliould  be  c.  9.  U)  F.  7.  a.  Broef  s Patent?,  a.  <j.  (r)  lit*  Ab.  tit.  Grant,  a.  5?. 

If)  - j fl.  VI.  e.  8-  (?)  KxA.Camb  Srit.f.  115.  Vid.  DugJaU'i  Jlarem./.  1.  Brampton,  a. /779-  ad  798.  dr  Kegns  2ii>rtbiiuti. 
j Sir  P I’.  Atkins,  v.  P.o A.  Ii'pfcrd  in  Seaeehario,  liit.  11  13  23  Cur.  II.  Vid.  Rip.  pines  doSi/fi 'nut's  Domiman  Ward, 

01  GrcusUr.,  s.eaajqtu dt  Lincoln.  (*)  Was  made  Soliicitpr  16  June,  74  Elix~  Dudg.  Cbron.  Series.  /■  91- 
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39.  The  Trial  of  Sir  Edward  Hales, 


2 Jac.  II.  ( 636  ) 


was.  Whether  goods  fold  before  they  were  landed.  Were  to  pay  cuftom 
within  the  Statute  1 Elis.  e.  it.  Wherefore  being  barely  a memufandum 
of  a young  Reporter,  no  way  occafioned  by  what  went  before,  it  cannot 
prdEbly  have  any  weight.  ......  . 

- The  fancy 'd  reafon  here  given  why  the  King  may  difpcnfcwith  the 
Statute  of  Sheriffs,  is  none  at-aii:  for  whtreas  it fays,  12  Rep. f 18.  That 
i/jt  Kirg  has  a fever  agn  Pnutr  la  cammgsod  ar:y  of  til  Subjcllt  t:  Jcrve  him  fir 
tkt  public!  weal,  and  th  : fitly  and  inflpouli  annexed  to  bit  perfon  : and  tbit 
R ta:  Power  cannot  he  refrained  h any  AH  of  Parliament : There  is  no  autho- 
rity cited  far  this,  but  the  cafe  2 //.  VII.  which,  as  appears  to  any  body 
that  reads  it,  neither  has  that,  realbn  been  mentioned  lb  much  as  by  any- 
one jud-e,  nor  in  the  haft  gees  upon  the  point  of  the  prerogative.  Be- 
fiie-,  if  the  King  can  command  any  Subject  to  ferve  him  for  the  publick 
wtal,  either  he  is  to  be  Judge,  or  the  Laws  : If  the  latter,  then  no  perlon, 
nor  qualified  by  law,  is  obliged  to  a£t ; northo’  qualified,  to  do  any  thing 
forbid  by  the  laws:  it  tlie  former,  as  the  words  imply,  then  the  King’s 
commands  may  be  pleaded  to  juitify  any  ill  Minifter  who  has  rendered  him- 
felf'obnoxious  to  the  laws.  But  that  this  cannot  be,  is  fufficicntly  evinced 
bv  neccffary  examples  in  all  ages.  And  this,  by  the  w.iy,  may  (hew 
how  falfr,  as  well  as  pernicious,  that  dodrinc  is  which  tell  us,  that  ‘>£*0* 
in  the  Ntw Ttjhmcnt,  always  fignifics  the  authority  of  a Perfon,  not  of  a 
Law.  Ur,  as  another  has  11  to  the  fame  purpofc.  By  higher  Powers,  it  is 
evident,  we  are  to  under  fond  the  per  font  of  I'overeigrt  Prince;,  or  Governors, 
not  the  Laws  and  Conflituthns,  as  our  Republican  Debtors  pretend. 

Of  the  fame  batch  is  another  memorable  pofuion,  That  the  King’s  mofi 
illegal  Alls , ■the’  they  have  not  the  authority  of  the  Law  (for  indeed,  to  fay  they 
have  would  be  a blunder  with  a witnefe),  yet  they  have  the  authority  of  So- 
vereign Power.  Some  will  fay,  that  tins  is  qualified  by  what  follows,  which 
is  irrejijtihle  and  unaeeountable : as  if  the  King  had  this  power  only  <0  far  as 
it  is  irrefiftible  and  unaccountable.  W hcreas  it  is  evident  the  propnfition 
is  entire  before,  being  the  medium  whereby  he  would  prove,  that  the 
Kin"’s  illegal  Acts  are  not  inauthuritalive  j in  proof  of  which  medium,  he 
afterwards  uibnns,  that  the  fovereign  Power  wliichmade  the  laws,  and  can 
repeal  and  difprnfe  with  them,  is  ink-parable  from  the  Perfon  of  the  Prince. 

Reduc’d  to  a Syllogifm,  it  runs  thus  ; The  authority  of  Jove-  tign  Power  is 
irre/fliblt  and  unaccountable  ; but  the  King’*  mofl  illegal  Alls  have  the  authority 
efjovrreirr.  Power.  This  is  an  entire  propofition  upon  which  lie  concludes, 
Er»o,  the  King's  mf  illegal  Ads  are  irrefilhhli  and  unaccountable.  This 
affumption  he  goes  on  to  prove  from  the  fuppofition,  that  fuch  a Sovereign 
Power  as  he  deforibes,  is  inlcparuble  from  the  perfon  of  the  Prince;  up- 
on which,  or  the  like  Doctrine,  another  raifes  this  comfortable  ufc  : In 
ail  feilerngn  Government;  fund  fuch  he  at  large  endeavours  to  (few  England 
to  lit  ) St djidistni.fi  he  fin  es  as  to  this  particular } they  muft  trufi  the.r  lives 

and  libei  ties  with  their  Sovereign. 

But  for  the  honour  of  our  Gown,  this  may  be  faid,  That  fuch  Hercticks 
never  appeared  among  Lawyers,  till  Divines  began  firfb  to  wreft  the  laws 
and  fcripturcs  to  their  own  damnation.  But  as  the  former  quotation  out 
of  the  Lord  Co  e can  do  Sir  Edward  Herbert  no  fervice,  _ upon  the  reafons 
above  (hewn  ; much  lefs  can  the  other,  which  is  one  of  S ir  Edward's  ufual 
nerverfions  . He  tells  us.  Ate.  ante  p.  Gig.  That  it  is  refolvcd  by  all  the 
fudges  (if  my  Lord  Coke  be  a faithful  Reporter),  that  it  isagreed  2 H.  VII. 
that  the  Khig  may,  againft  the  cxprels  provilion  of  the  A£t  23  H.  VI. 
c!i fnenfc  with  that  Act;  for  that  the  Act  could  not  bar  the  King  of  the 
ferviee  of  his  Subjects,  which  the  law  of  nature  did  give  unto  him.  He 
adds.  This  is  t (potted  (unlejs  my  Lord  Coke  bad  a mind  to  deceive  the  ftttceedir.g 
Judges,  and  draw  them  in  to  she  pernicious  opinions)  as  thefenfe  if  all  the  ‘fudges 
if  1- n"  land , in  King  James’r  time,  in  the  Exchequer-Chamber . Whereas  the 
} «rd  ( ZAe,  o:i  pur  pole  to-prevenr  fuch  an  abufc  of  his  words,  fays  in  the 
bet-inning  of  the  Cafe,  7 Rep.  f.  4-  “ 1 »'-1!  g«w  no  juft  offence  to  any, 
“ If  I challenge  that  which  or  right  is  due  to  every  Reporter ; that  is,  to 
« rctfucc  the  ium  and  effeft  of  all  to  fuch  a method,  as  upon  confideration 
« bad  of  all  the  arguments,  he  htmfelf  thinketh  to  he  fitteft  and  cleared 
“ for  the  right  undertlamling  of  the  true  reafons  and  caufes  of  the  Judg- 
» menr,  and  refolution  of  the  calc  in  queftion.” 

Upon  which  it  is  evident,  that  if  any  one  of  the  Judges  mentioned  this, 
die  Lord  Celt  is  a faithful  Reporter ; but  had  he  been  filent  as  to  this  mat- 
ter nc.  man  cculd  foppofe,  that  fuch  a tedious  argument  as  that  in  Cal- 
vin'o cafe  was  the  refolution  in  which  the  Judges  concurred  in  every  cx- 

F But  Sir  Edward  Herbert’s,  own  eyes  might,  and  might  to  have  fatisfied 
bin,  that  the  .Judges  iH.  VII.  gave  no  determination  upon  the  23 II.  VI. 
nor  docs  the  Book  fay,  that  fo  much  as  any  one  perfon  fpoke  to  that  Sta- 
tute, or  mentioned  the  reafon  devifed  in  Calvin’ scafe;  For  that  the  Acl 
could  not  bar  the  King  f the  fervice  of  his  Subjell,  which  the  Law  of  Nature 
did  'give  unto  him.  Nor  could  Sir  Edward  chufe  but  know  the  abfordiry 
of  that  ground  : for  according  to  that,  all  ought  to  be  left  in  the  Rate  of 
nature,  as  it  was  before  any  Law  made ; fo  that  not  only  any  perfon  might 
act,  tho’  prohibited  by  lubfequent  Laws,  but  be  might  a£t  any  thing  for- 
bid by  any  pofitivtf  Law ; which  would  make  a mad  world.  And  this 
would  come  of  a natural  allegiance  due  to  the  perlon  of  a King,  without 
icfnccl  to  the  Laws  of  his  Government  (a).  And  the  refolution  of  the 
Judges  in  Calvin  i cafe  is  quite  contrary  to  this  fuppofalj  for  it  is  there 
rcfofvcd.  That  they  who  were  born  under  King  fame's,  allegiance,  before 
he  had  the  Crown  of  England , were  aliens  here,  notwithftanding  that 
acceffion  (b).  . . . . . , , 

But  my  Lord  Coke  is  fo  far  from  giving  any  real  countenance  to  fuch  a 
refolution,  as  that  in  Sir  Edward  Halts'  scafe,  that  he,  in  concurrence  with 
all  the  judges  of  England,  is  exprefe  to  the  contrary ; for  in  relation  to  the 
Court  of  Admiralty,  he  ar.d  the  reft  of  the  Judges  declare,  4 hfl.fi  135. 
“ Thar  the  Statutes  of  13  R.  I Le.  3.  15  R.  II.  r.  5.  and  zH.  IV.  c.  11. 
“ I cm-*  Statutes  declaring  the  ju ril'd ict ion  of  the  Court  of  the  Admiral, 
“ and  wherein  all  the  Subje&suf  the  Realm  have  intcreft,  cannot  be  dif- 
“ per. Ted  with  bv  any  non  Aflame.”  Nay,  he  gives  another  refolution  of 
' Judge.1-,  thr/  not  To  fblcran  as  the  former ; yet  what  he  fays  is  warranted  in 
th ::  Books,  and  the  refolution  comes  up  to  our  cafe  ir.  tirminis,  3 Inf.  f.  1 54. 
hi  s words  ate,  “ When  an  Ail  of  Parliament  is  made,  that  di labled  any 
(a)  Vjj.Arebb.  Abbot' i Exceptions  t«  Sibthorps  Senn.  Rufina.  par 


“ Perfon,  or  maketh  any  thing  void,  or  tortious,  for  thegood  of  thcChorch 
“ or  Common-wealth  ; in  that  law  all  the  King’s  Subjects  have  an  intcreft, 

“ and  therefore  the  King  cannot  difpenlc  therewith,  no  more  than  with 
“ the  Common  Law.” 

Ail  the  chimerical  foundation  of  folcmn  rcfolutions  being  thus  deftroy’d, 

I need  not  concern  myfelf  with  the  vain,  airy  fupcrflructure,  which  mull 
vanifli  in  f unto  ; and  infteadof  the  Appeal,  Irhat  maybe  relied  upon,  if  fuch 
•rejblutioni  may  net  ? Ju.  ante  p.  619.  1 appeal  to  all  mankind,  whether  our 
fenfes  arc  not  fufficknt  Judges  againft  thefe  accidents,  fublilting  without 
any  (object,  mere  tranlubftantiation  nonfenfe  r Such  arc  reafons  devis’d 
for  a refolution  which  never  was  to  be  feen. 

But  we  are  told.  That  bcfidcs  the  authority  of  the  cafe,  we  have  conftant 
practice  that  this  Statute  has  been  difp.ns’d  with  ever  fiace ; and  if  it  were 
not  fo,  the  confcquences  would  be  dreadful,  illegal  Convictions , is'e.  Ac. 
ante  p.  6ig.  But  to  this  I fay, 

1.  A facto  ad  jus  non  valet  argument  urn,  till  there  be  legal  determinations 
on  the  lidc  of  the  fail. 

2.  The  fact  cannot  be  {hewn,  for  any  Sheriff  to  have  enjoy’d  the  office 
for  more  th  n one  year  by  the  fame  parent. 

3.  However  the  confcquences  would  not  ncccfihrily  follow  (c) ; for  we 
know,  even  Laws  made  by  Kings  dt  Julio,  have  always  been  look’d  on  as 
binding,  and  fo  have  the  admittances  to  Copy-hold  eftates,  made  by  dif- 
feifors,  and  others  without  title.  And  tho’  I love  not  to  lay  any  great 
ftrcfo  upon  precedents  of  our  own  time,  yet  it  may  ferve  to  Sir  Edward ; 
and  we  well  know,  that  notwithfiauding  the  late  illegal  choice  of  Sheriffs 
in  the  City  of  London , yet  no  challenges  were  allow’d,  becaule  they  were 
Sheriffs  tie  fallo. 

That  I may  not  be  here  unneceflarily  detain’d,  with  what  he  fays  to 
real  or  fancied  objections  ; I {hall  haften  to  his  other  pretended  authorities, 
and  {hall  begin  with  his  laft,  as  having  themoft  immediate  reference  to  the 
cafes  above-eitrd,  and  which  he  feems  to  be  moft  proud  of ; and  that  is 
Serjeant  Chervil's  argument,  delivered  at  a conference  between  the  Lords 
and  Commons ; wherein  he  owns,  that  in  fuch  things  as  arc  only  mala  quia 
prohibita,  Arc.  antep.  621.  under  ccrlain  forfeitures  and  penalties  to  the 
King,  and  the  Informer,  there  the  King  may  difpenfo.  This  indeed  is 
more  than  appears  from  any  cafe  that  Sir  Edward  Herbert  has  cited,  as  I 
have  (hewn  above ; yet  is  no  more  than  what  the  Lord  Cokel aid  el fc where  (d), 
immediately  after  lie  had  denied  that  power  in  tilings  made  void  or  tortious, 
for  the  good  of  the  Church  or  CcrrmenwedUb \ in  which,  he  fays,  all  the  King’s 
SubjeSit  have  an  Inter fi,  and  therefore  the  King  cannot  difpenfe  therewith , no 
more  than  with  the  Common  Law. 

All  that  is  more,  in  Serjeant  Glanvil , relates  only  to  the  nature  of  thofe 
Laws  which  were  then  infilled  upon  ; if  he  went  further,  it  could  no  more 
| be  an  evidence  of  the  opinion  of  the  Houfeof  Commons  in  that  point,  not 
being  the  point  put  to  the  ipieftion,  than  his  quotation  out  of  Calvin’s  cafe 
is  of  the  opinion  of  all  the  judges.  But  the  firft  part  of  his  foeech  can- 
not be  ftrecch’d  farther  than  males  prohibtta  had  formerly  been  taken,  that 
is,  in  relation  to  new  prerogatives,  or  at  lead  tilings  wherein  the  SubjeCls 
in  general  have  no  intcreft  veiled  in  them;  and  heexprcfsly  reftrains  it  to 
fuch  cafes,  whir  ein  his  Ai..jf  1. , by  conferring  grace  and  favour  upon  fine,  doth 
not  do  wrong  to  ethers ; A.  c.  p.  as  it  is  in  my  Lord  Coke  above,  and  in 
Moor  [e),  where  tis  livid,  tiiat  Statutes  which  give  a prerogative,  or  re- 
ft rain  the  prerogative,  may  be  uifpcns’d  with  ; but  not  fuch  as  give  or  dif- 
pofe  of  Interefts.  And  as  to  what  reftrains  the  prerogative,  not  coming 
within  the  mala  prohibit  a,  tho’ it  falls  not  under  confideration  here ; yet 
we  may  obferve  the  difference  taken  in  Lord  Hobart  (f),  where  a Statute 
is  made  to  cafe  the  Sovereign  of  labour,  not  to  deprive  him  of  power.  In 
the  firft  cafe  the  King  may  difpenfe,  not  in  the  other. 

And  I think  no  Man  can  doubt  but  the  Statute,  25  Car.  II.  cap.  2. 
which  only  requires  officers  to  take  the  oaths,  and  left,  to  diftinguilh  them 
from  Papiiis,  but  difables  them  that  do  not  take  them  within  three  months, 
veils  an  Intcreft,  not  only  in  fcvcral  particular  perfons,  who  may  be  re- 
verfioners,  but  in  all  the  Subjects  in  general ; and  is  of  the  nature  of  thole 
Statutes  infilled  on  in  the  P cition  of  Right,  and  prefs’d  for  by  Serjeant 
Glanvil,  Acc.  ante  p.  Cat.  “ Not  Laws  inflkting  penalties  in  mails  prohi- 
bitss ; but  Laws  declarative,  erpefleive,  confining,  or  confirming  iplofafio 
an  inherent  Right  and  ir.trr.fl  of  liberty , and  freedom  in  the  Subjells  of  this 
Realm,  as  their  bir  tie-right,  and  inheritances  ciefierulcible  to  their  heirs  and 
poflersty.”  A freedom,  I may  a d,  from  Pspijh  llavery  and 'tyranny; 
Statutes  incorporate  into  the  body  of  the  Common  Law,  over  which,  with  re- 
verence be  it  Jpo/ten,  there  is  no  trufl  in  the  King’s  fovereign  power  or  preroga- 
ive  royal,  to  enable  him  to  diffinfc  with  them,  or  t..ke from  his  Subjells  that  birth - 
•ight,  or  inheritance  which  tiny  have  in  their  liberties , by  virtue  of  the  Common 
Law,  and  ofthefe  Statutes : I may  fay,  this  Statute. 

And  fuch  a Statute  it  is,  that  no  man  that  wiftics  well  to  the  Proteftant 
Intercft,  not  only  here,  but  thro’  Chriflendom,  would  confent  to  the  abro- 

Eor  impairing  the  force  of  it ; without  obtaining  fuch  Laws  for  re- 
j the  ancient  conftitution,  both  for  the  choice  of  Sheriffs  and  Coun- 
fellors,  among  other  things,  as  might  more  efftdlually  keep  out  the  Booted 
Apoflles ; than  any  other  means,  next  to  the  glorious  expedition  of  his 
Highnefs  the  Prince  of  Orange ; whofe  miraculous  fucccfs  are  not  only 
the  fubject  of  prefer.t  admiration,  but  have  been  plainly  foretold  in  pall 
ages,  and  will  be  celebrated  in  all  future. 

But  to  return  from  this  Ibort  digreffion : ’Tis  inanifeft  that  Serjeant 
Glanvil  fpcsks  as  well  of  fuch  Laws  as  are  pofitive,  as  thofe  that  2 re  de- 
clarative; fuch  as  confer  an  inherent  Right,  as  that  confirm  it;  and  of 
Statute,  as  well  as  common  Law,  not  to  bedifpens’d  with  : fo  that  he  is 
manifeftty  on  our  fide,  and  feems  r.ot  in  the  leaft  to  have  exceeded  the 
Lord  Coke,  where  he  makes  fo  exprefe  an  exception  of  our  cafe,  from  that 
difpsnfing  power  which  he  allows.  By  inherent,  the  Serjeant  can  mean 
no  more,  confidering  the  import  of  confer,  than  actually  veiled,  and  in- 
herent, and  infeparablc  by  any  lefs  power  than  that  from  which  it  was  de- 
rived. Thus  in  relation  to  thofe  prerogatives  that  have  I>een  counted 
inherent,  and  infeparubic  in  relation  to  penalties,  and  the  like  (^ ), 
the  true  meaning  can  be  only,  that  while  they  continue,  they  arc 
not  to  be  ftparated  and  transferred  over  to  another.  Yet  no  thinking 

_ _ . „ ...  I4S.  (bj  7 Rep,  f.  57.  Vid.  Faugh./.  eSfi.  - ($)  Vid.  Coiiful. 

touching  the  Grand  Quell,  a.  o',  iio.  to  114.  t Inf.  f.  58.  h.  (JJ  Vid . fapra,  j Injl.  f.  IJ4-  1 W frtp.  f.  (/)  Hobart,  f.  m<5.  Vid.  Fauglan 

< ■ - re-.A-iny  of  Lord  Hobart's  Judgment,  which  is  always  accurate  for  the  rcafen  of  the  Law.  tgj  Vul.  LordCjVs  Cap.  of  Penal-Statute^  ; Rrfi.  fi  ;6, 

' mart 
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(6.57)  r68(5.  for  not  takes'  the  Oaths  of  Supremacy,  Sec.  (638) 

Man  will  doubt  the  Power  of  a Parliament,  in  relation  even  to  them ; fide;,  the  Statute  is  barely  prohibitory,  and  does  not  render  the  Patents 
and  it  they  cannot  he  receded  from  in  particular,  at  lead  they  may  in  void  if  otherwise  ; yet  I cannot  fay  but  an  Information  would  lie,  though 
grofs  ; when  a Kin:;  does  csdert  imperii,  or  abdiearr  Ragman,  which  moll  there  were  a non  objiantt  in  the  Cafe.  5 

prerogative-cafudh  (a)  own  may  be,  not  only  by  actual  Cetiion  from  the  The  fccond  is  of  difpeofing  with  the  Statute  jo  Ed.  III.  erf.  3.  Ace. 
Government,  but  try  Adis  amounting  to  an  Abdication,  and  Ihewing  a ant;,  p.  619.  which  provides,  That  whoever  bet  a Pur  dsn  of  Fit. mu  Jhall 
fixed  Intention  no  longer  to  treat  his  People  as  Subjects.  Nor  perhaps  pud  Sureties  for  the  good  Behavisur  ■,  of  which  he  fays,  3s  of  the  other,  Hat 
could  there  be  greater  Evidence  of  luch  Intention,  than  the  difpenfing  at  it  ha  been  anftmtlj  differ. fed  with  ever fusee  it  tun,  mad-.  Put  if  the  Prac- 
a Lump,  not  barely  by  Retail  to  particular  Perfons,  with  thufe  Laws  | ticc  had  been  fo.whicn  lie  does  not  prove,  it  would  not  avail,  unl.-fs  it  had 
which  were  made  by  the  united  Wifdom  of  the  Nation  to  fecure  it,  as  I come  in  queflion  judicially,  whether  the  Pardon  would  be  valid  to  „ne 
nt.uch  as  they  thought  human  Means  could,  or  at  leaft  the  Court  would  who  had  not  given,  or  at  leaft  tendered  Sureties.  Indeed  there  is  a Cafe 
yield  to  agairrft  th"fc  real  Dangers  which  were  in  their  immediate  Pro-  in  our  Books,  where  the  Court  did  not  require  Sureties,  became  of  a nar- 
lj.cd>.  Nor  in  all  Probability  had  this  Enclofurc  been  laid  wafic,  if  the  ticular  Ciaufe  in  the  Pardon  difpenfing  with  it : But  tins  was  no  earlier 
difpcnfirig  Judges  had  not  made  the  full  Gap.  | than  x6  Car.  l.(t)  the  Judges  of  which  Time  paid  fui5cie.it  Deference 

As  to  Sir  Eduard’s  fuppofcd  clear  Conceffions  of  this  Power  from  all  | to  Prerogative;  but  that  Cafe  feems  to  be  not  only  prim*  imfrtffitms,  and 
the  Commons  of  England,  1 H.  V.  Act.  emit  f.  620.  they  are  quite  other-  without  any  Realbn  given,  but  in  effeft  condemned  bv  the  Reporter,  as 
wife  than  he  reprefeius  them,  nor  would  be  condufivc  to  his  Point  how-  | he  ftiews  that  the  Court  abuied  their  Dil'cretion,  if  they  had  any,  in  the 


“ for  voiding  of  Aliens  out  of  the  Kingdom  maybe  kept  and  executed  ; j Behaviour,  committed  after  the  Time  to  which  he  was  pardoned. 

“ to  which  the  King  agrees,  laving  h.s  Prerogative,  that  he  may  d fpcnfc  , The  third  and  fourth  Inflances,  fcattcrcd  from  the  reft,  are  ofdifpm- 
“ with  whom  lie  pleaies;  and  upon  this  the  Commons  anfwcrcd,  that  1 fi«g  with  Pluralities,  and  Balhras  (Uttering  in  Pric'.ls  Orders  -,  Ace.  ante. 


their  Intent  was  no  other."  j /.  612.  which,  if  poflible,  will  be  id's  fcrvicoible  t„  him  : For, 

But  the  Recorder  fays,  Stmvant  a lay  fa  frererative , “ faving  to  him  1.  Such  difpenfations  are  never  granted  by  the  King  if).  b"ut  bv  the 
**  his  Prerogative."  Whatever  that  was,  they  de: larcd  they  never  in-  Archbilhop;  and  the  King  only  liccnfes,  or'  confirms,  ctic'  Archbiihop’s 
tended  to  injure  it.  Then  it  go. 5 on  with  the  Copulative  and,  which  Difpenfation  in  unufual  Cates. 


adds  new  Matter,  and  Is  diihunellly  left  out  by  Sir  Edward,  Et  quit  puna  | 2.  That  the  King’s  Licence  or  Confirmation  in  Cafes  unzutnt,  as  rhe 

difpenfer  avefjue  //»»•  queuxjuy  plena,  “ And  that  he  may  di fpcnfc  with  ! Statute  has  it,  is  of  any  Force,  is  owing  to  the  Suture,  25  H-'r..  VIII. 
“ whom  he  pleafo.”  Which  is  2n  additional  Grant  or  Licence  to  that  f tap.  21. 


King  ; but  that  this  faving  is  but  a general  faving  of  the  Prerogative,  ap-  3.  Even  in  ufual  Cafe;,  where  the  Archbilhop  might  difp-nfe,  though 
pears  by  the  very  next  Record,  winch  he  cites  ol  the  fame  Parliament.  the  King's  Confirmation  be  added,  yet  tmlcfs  it  Come  in  due  lima,  it 
Sir  Edward's  Words  are,  “ In  the  fame  Parliament,  when  the  Com-  will  nor  prevent  a Lapfc  incurred  upon  the  Statute  21  Hen.  Vi  11.  cap.  '12. 
“ mans  pi  ay.  That  the  S;  lutt-s  ol  Proves,  Sutures  of  the  fame  Nu-  »gainft  Pluralities;  as  was  adjudged  in  Didn't  Cafe  (r),  thou  lithe  Dif- 


“ mobs  pray.  That  the  S;  tutes  ol  Provftors,  Sutures  of  the  fame  Nu-  Pluralities;  as  was  adjudged  in  Diglf  s Calc  (g),  though  the  Dif- 

“ lure  with  this  in  > ur  Cafe  (for  tlu y -a  1 re  made  againft  the  Court  of  pcufition  came  before  ImJucUn.  And  this  comes  up  lull;  to  one  of  the 
“ Rente's  encroaching  JunfiUaion  in  E g/.irsd),  I fay,  when  they  make  Points  in  Sir  Edwa-d  Hates  * Cafe,  which  our  Chief- Juftice  has  not  beep 
“ the  like  Prayer,  that  thefe  may  be  put  in  Execution  ; being  admonilb-  fo  fa>r  » sin  the  Icall  to  mention  to  be  a Point  in  the  Cafe  : Nay.  uuitc' 
“ cd  by  the  King's  Aflfwer  in  the  former  Cafe,  they  themfclvcs  infert  in  contrary,  he  fuppofcs  it  to  be  a Cafe,  Act.  ante,  p 02g.  where  aDtfibi- 

• their  very  Prayer,  a laving  for  this  Prerogative  of  the  King's,  and  then  % h annexed  as  a Penalty,  and  tb.  t Penalty  is  n-t  to  be  incurred  before  ’l egal 

■*  the  King  agrees  to  it.”  Where  he  would  infinuatc,  that  this  Prero-  Conviction,  and  where  tie  King’s  Difpeufaiien  make,  the  Tino  d>  (fen fed  with 
gativc  of  (lifpenfing  with  particular  Prrfi.n-  i,  there  'aved,  when  the  Rc-  lawful,  and  confequer.ty prevents  any  Cmaiaiem  sr  Penalty  at  o//;  forgetting 
cord  is  cxprcfs  to  the  contrary  : I he  Words  in  Englijh  are,  that  in  the  very  State  of  the  Cafe,  he  owns  there  was 'a  CouviHion  before 

“ Alio  the  Commons  pray,  for  the  good  an.)  Profit  of  the  Realm,  that  «hc  Difpenfation  came.  So  that  here  was  a D. lability  aftuallv  incurred 

all  the  Statutes  made  agamll  Provili.rs,  in  the  Tim.  % of  the  moil  noble  *>'J  that  upon  RciotJ,  as  a;  pear*.  in  the  Pleadings  ; draj  while  chit  Re- 
King,  E.  III.  R.  II-  H.lV.tfj  your  Father,  whom  God  he  mer-  cord  remaios,  there  is  no  lalfifying  of  it,  tbougji  m fad  the  Cori'iclion 
ci/ul  to,  may  Rand  In, their  Force,  and  may  be  held  amJ  executed  in  ail  were  before  the  three. Months  given  in  the  Statute  to  prevent  a Dd'abi- 
Points  ; and  that  no  Protection,  nor  other  Grant,  to  any  Pcrfon,  b;  !«)'  (hj  ; and  he  had  no  other  Means,  than  either  to  plead  no  fuch.  Re- 
mit Lord  the  King,  working  to  the  contrary,  in  forbearance  of  the  | cord,  or  to  bring  his  Writ  of  Error.  Wherefore  this  Difpcnfation  comiii 
Execution  or  the  laid  Statutes,  be  allowable  or  available  to  any  Pcrfon  clearly  within  Digly's  Calc,  as  being  too  late,  fuppoling  oth'erwtfc  it  were 
whatfoever  in  this  Mutter.  And  if  any  thing  be  done  to  the  contrary,  1 Valid. 

let  it  be  held  for  null  or  void;  faving  all  times  the  Prerogative  of  the  As  Sir  Edward  flictvs  that  he  has  read  Thomas  and  Sorrel’s  Cafe,  ho 

* King.”  might  have  known  another  Realbn  of  thefe  two  Cafes,  viz.  (f)  « That 

The  King  anfwets,  “ Let  the  Statutes  thereof  made,  be  held  and  '*  «he  King  may  difpenfc  with  a Bathrd  to  take  Holy  Orders,  or  with  a 


“ kept.”  Which  is  plainly  meant  at  cording  to  their  Prayer,  without  { “ Clerk  to  nave  two  Benefices  with  Cure,  which  were  males pr-.hilata  by 
the  King’s  impeding  the  Execution  of  them  by  any  Protection,  or  other  “ ,!ic  Canon  Law,  and  by  the  Council  of  Laterals,  not  bv  Ait  of  Par- 
Grant  to  any  Porfim  whatfoever ; and  if  fuch  Gram  be,  that  it  fliall  be  “ liament;”  which  is  molt  true.  For  thefe  arc  mentioned  in  the  Book 
void.  Is  not  this  as  much  a;  to  fay,  [Fid.  A.c.  ante  p.  618.)  Thai  no  non  of  Hen.  VII.  before  any  Adt  made  againfl  Pluralities, 
obdarm  jhall  make  any  j:..h  Grant  gnd  f O , but  Sit  Edward  will  tell  u«,  There  it  another  Inltance  in  that  wild  Annotation,  upon  the  Cafe  of 

That  this  jbews  that  the  Parliament  tEntghl  the  King  could  other  wife  have  dif-  Culir.nis  ;a  the  »2  Rep.  where  *tis  f>id,  **  Sec  ( Ac:,  p.  6 19. ) 4 Hen.  IV. 

penfed  with  thole  Ac!:.  By  no  Means;  it  only  argues  an  Abut.-  crept  in  “ tap.  31.  in  which  'tis  ordained,  that  no  Hitfoman  he  Jufttce,  lie.  iri 
(which  Matthew  farts  (hews  to  have  been  as  early  as  the  Time  of  H.  111.)  “ *ny  Part  of  Walts,  notwithl!  .vling  any  Patent  to  the  contrary  wiih 

and  likely  to  be  allowed  of  by  the  Judges  ; but  the  Parliament  would  pre-  “ Ciaufe  of  run  tl ft  ante  licet  fsl  Waiiicus:  And  yet  without  Qucfti'on  the 

vent  even  that ; and  Purely  they  would  never  provide,  that  a non  ohftante , “ King  may  grant  with  a r.-.n  cbjhtnte.” 

__  s— ’ " ° -f”-  °"H  l-“  ir  u‘  *L-  Nor  do  I queftioo  it  neither,  even  before  21  Jesc.  I.  cesp.  38,  when  that 


or  Grant  to  a particnl.u  Pcrfon  lhall  be  void,  if  they  thought  the  King  ^ Nor  do  I queftion  it  neither,  even  before  21  Jesc.  I.  cap.  38.  when  that 
had  a Prerogative  to  defeat  this  when  he  plea  led  : Much  lei's,  when  they  Statute  was  repealed,  provided  the  U'elfbsnan  ufs  not  IVtlJh  Steeds • and  this 
exprefiv  pray  agaii.ft  fuch  an  Abufe,  can  they  be  thought  to  contradict  by  27  PI.  VIII.  cap.  26. 

themfclvts,  and  in  the  fame  Breach  that  they  defire  that  no  Pcrfon  what-  But  as  to  thefe  three  lall  Inftanccs,  it  might  be  (hid  further,  that  if  they 
ever  may  be  difpenfed  with,  yet  leave  the  King  a Prerogative  to  di  fpcnfc  were  ftronger  than  they  prove,  yet  they  might  fall  under  tire  £>i(&«cu.-'c 
with  whom  he  pleafes.  The  Abfurdity  of  which  Rcafoning  he  might  have  received  by  him  from  Lord  Fmtghan,  where  ne  lays,  (he  King  may  dif- 
fee  11  in  that  excellent  Spreth  of  Serjeant  Ghmvilft),  which  he  himfclf  re-  penfe  with  Laws  made  pre  ber.-.  future  esmplier.ti , i.u:  not  with  inch  as  were 
ccives  as  the  Scnfc  if  the  Carmens  cf  England,  affunbUd  in  Parliament.  made  pro  boat  Jingulo’um  popup  ; in  which  the  Lord  Faurhan  i;  not  fo  ab- 

VVhercforc  the  faving  in  both  the  Records.  Ace.  ante,  p.  621.  can  be  but  fUfd,  as  to  mean,  that  though  the  King  cannot  dlfperifc  with  a Law  in 
general  favings,  of  fuch  Prerogative  as  the  Kings  ha  , whatever  it  were ; which  any  M-n  in  particular  is  fo  far  interefted,  as  to  be  entitled  loan 
which  the  Kings,  as  they  began  to  encroach  ujwn  the  People,  or  to  be  A&ion  for  himfclf  alone,  yer  he  may  witii  thofc  in  which  all  rhe  fitbjrcb 
jealous  of  their  Encroachments,  would  have  inferred  out  of  abundant  Cau-  are  interefied.  But  his  Meaning,  ro  make  him  confident  with  himfclf 
tion,  before  they  would  yield  to- (event  Acts.  And  thefe  being  Adis  of  mull  be  reftrained  to  Lo t- C.ke’s  Sen!--  upon  the  Penul  Stature,  which 
Parliament,  which  could  pa  ft  but  as  the  King  con  Anted,  the  People  were  makes  this  Power  r.i  be  only  where  the  King,  at  Head  of  she  Csmir.;s:wtatth 
forced  often  to  gild  the  Pills  with  fitch  Savings ; but  it  was  othewife  of  is  irujled  by  all  the  Realm  (l)  -r  in  whim  Sente  he  ulune  is  t - 1 • re  :.'t  r * h= 
Judgments  in  Parliaments  to  which  no  Confcnt  of  the  King  was  re-  Ituc^efttof  the popuhtt  simydUatut  undrr  3»  Head.  1 ins  L rj 
quilitc.  t-  Exprcfly,  ( Acc . p.  <>20.)  qualifies  n,  « , .ti  he  f.iy-,  i1]cv.  j;c  ,'r’ 

Farther  yet,  admit  the  King  had  a Prerogative  of  difpenfing  with  parti-  “ bont  ptfuli  eompH.ati,  as  rhe  King  in  his  !.•  .1  r tinn  ih.-.ll  thrnvi  ric  to 
cular  Periods,  both  as  to  Aliens  and  Previhons;  yet  there  could  jto  gc-  “ dcr  tnem  for  the  good  t..c  wirole."  He  iHurtr-tes  it  hy  the  Ex- 
ncial  Rule  he  taken  from  thener,  bscaufc  it  would  only  argue,  that  the  ample  of  a Pattrfamih.ss  (!);  “ Whofe  Ellate,  he  tells  us,  may  he  laid 
fond  nets  f»r  Aliens,  and  fear  of  d.ifp  leafing  the  Court.ot  Rome,  hid  at  full  “ to  be  pre  ben  .cmmuns  of  his  Family,  which  yet  is  but  at  Ins  Difcrc- 
occalioned  the  rcfcrving  the  Power  of  eafing  fume  particular  Perfons,  with-  “ tion  and  Management  of  it,  and  they  have  no  Intcrtft  in  it,  but  have 
out  which  the  King  would  pals  no  Acl  againft  them.  However  it  was.  Benefit  by  it.”  3.  Both  he  and  Sir  Edward  Herbert  allow  Inilances 
the  frequent  Complaints  af  the  Commons  (dj,  and  A&t  made  .igiinfl  both  where  every  particular  Ma  i is  not  entitled  to  his  Aciion,  and  vet  the  bte- 
the  one  and  the  other,  (hews  that  thofe  Laws  Ware  little  regarded  or  exe-  tin's  are  owned  to  be  pro  bona  JinguErum  pebu/i,  and  not  to  b-  drfpenfcd 


cured,  2nd  yet  that  the  King  had  not  a Prerogative  allowed  him  any  more  with;  Account,  p.  620.  and  fuch  art  Mafia  Ghana,  arid  thofe  other 
for  particular  Perfons,  than  for  all  in  general.  ^ Laws  m .-ntioned  by  Serjeant  Glnirvil  and  Sir  Edwin  d.  Ac.,  p.  620.  And 

Sir  Edward  has  five  other  trivial  Inilances  of  the  difpenfing  Power,  if  fume  Difference  can  "be  found  between  the  Inti-reft  fsnrule'mm  plpuli  in 
which,  however,  l (hall  not  omir.  Otic  is  the  dilpenfing  with  the  Sta-  all  thofe  Statutes,  and  in  ours,  to  ufe  his  Words*  l «ifii  any  Man 
tute,  8 R.  1J.  c.  2.  A. cams,  p.  fiig.  which  requires,  that  110  .Man  ffj«mld  would  (hew  me  any  fuch  DitTerenee;  or  fife  we  mull  fay,  that  not 
go  ‘Ju/lgtcf  Affix*  into  his  citm  Country ; But  fur  tbits  there  is  only  Practice,  only  the  former  Refolutions,  but  I«ord  Faugh  an  here,  as  well  as 
which  has  paifed  fnb  flentio,  and  fct  could  be  of  no  Authority  in  Law.  Be-  > where  I before  obferved,  ii  full  again  (l  him;  nay,  he  15  even  avainft 


Luinjiaa  Si ityeiiion,  Ed.  15216  p :8c.  I never  denied,  tliat  Uie  People  might  prclcnc  the  i ound.itujn,  Freedom,  and  Furm  ot  tberr  Commqcr.  ealth,  which  they  forepnzed 
when  they  Drfi  coufon'-ed  to  have  aKing.  1 

f ij  Rot.  Pari,  x H.  V.  n.  u.  ( el  Viit.  Serjeant  GLs.rsiPs  Speech,  nr.tep.  :c:.  f dj  Vid.  Dr.  StiHinriert  againft  CrSjjj,  from  p,  a:  6.  to  at:.  (e)  Sir  ifa'tL~^u 

1 ‘ilmt j'f  Cafe,  CccK.ic.  Car.  fol.  597.  ff)  Vid.  Fmgbem>*  Rep.  f.  :o.  Hdn  v.  E-.-rfq;  A Oxford.  t g / a Rep-  <■  t"-  h. 

Rolls  Alir.  Ilrook.  Fit?.,  tit.  Ejloppet,  particularly  Statbam.  Si  tome  fill  oblige  dr  garden  !e  Pare  il  puis  Scire  Facias  ifif!  vers  lui  J;  eeo  tfxt!  bat.  wte  cut  vut  O eJi 
trove  eouf.  ig  pnu  ect  fort,  brief  de  tranf.  users  lur  de  snefnte  i-  6atie.it  ill  pled,  de  rien  coup,  i/lnj  e/loppcfa  per  mailer  tioees  la /-site  !r  Roy,  Sts  BrOok/n.  1 j, 
ft)  I'augban,  f.  338,  / k)  Vid.  7 Rep.  P-  j6.  I U Faugh,  p.  3SS< 

i himfclf. 
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(639)  39 . The  Trial  of 

himfeif:  which  I would  be  loth  to  think  th2t  Lord  Vaughan  is  (a),  who 
owns.  That  the  King  emit; I differ. fc  in  any  (aft  but  with  bit  own  right,  anti 
t::t  with  tbt  right  of  any  other ; which  he  confines  nor  to  individual  persons, 
considered  fingly  ; for  he  favsexprefsly  (i),  “ If  the  wifiom  tf  the  Parlia- 
41  meat  hath  mad.-  an  Ad  la  rejlrain,  pro  Low  publico,  the  importation  of 
“ foreign  manufactures,  that  the  fubjc&s  of  the  Realm  may  apply  them- 
“ felves  to  the  making  of  the  faid  manufa&ures  for  their  fupport  and 
“ livelihood,  to  grant  to  one  or  more  the  importation  of  fitch  manufac- 
“ ture,  without  any  limitation,  non  ob/hr, te  the  Ciid  AS,  is  a Mono- 
“ poly,  and  void.”  For  this  I am  furc,  particular  petfons  are  not  entitled 
to  actions  upon  their  own  accounts.  Indeed  he  fuppofes  the  King  may 
licenfc,  limiting  the  quantity,  and  that  for  private  ufes  (c),  not  by  way  of 
merchandize,  as  not  being  againft  the  end  of  the  AS.  YVhercforc  in  our 
cafe  all  fubjcSs  being  intcrefted  as  Pro: Slants,  their  fupport  and  cncou- 
ragetnent  being  provided  for  by  the  AS,  and  the  letting  Papifts  into  the 
Government  againft  the  end  of  it,  who  can  doubt  but  Lord  Vaughan 
would  have  pronounced  Sir  Edward  Hula’s  difpenfation  void? 

And  whereas  our  Judge  pleads  in  his  excufe,  Account,  p.  622.  That 
though  this  Law  was  made  for  the  intereft  of  Religion,  the  offence  is  not 
direSly  againft  Religion,  but  againft  a politick  Conftitution,  tho’  made 
for  the  intereft  of  Religion ; he  might  not  only  have  learnt  from  Lord 
Coke,  that  the  fubjcSs  have  fuch  nn  intereft  as  the  King  cannot  difpenfe 
with,  in  what  is  made  void  or  tortious,  that  is,  unlawful.  Tor  the  good 
of  the  Church  ; but  Lord  Vaughan  ftieivs  (d),  that  there  are  mala  poiitica 
not  to  be  difpenfed  with,  and  inftanccs  in  fomc  things,  which  are  nui- 
fances  in  fptcie. 

Now,  befiiles  what  already  has  been  ftiewn,  to  difable  thefe  three  laft 
inllances  urged  by  Sir  Edward,  th3t  they  arc  not  pro  bono  fmgulorum  po- 
puii , as  that  rule  is  vindicated  from  mifapplications,  may  appear,  in  that 
neither  of  them  sited  all  the  people  in  general.  As  to  the  Clergymen, 
they  can  only  do  injury  in  their  respective  parifbes  where  they  ate  bene- 
fieed,  and  the  Wtljhtnun  in  that  part  of  /Vales  where  he  is  an  officer ; nor 
befides,  can  the  Clergymen  be  fuppofed  much  to  prejudice  the  intereft  of 
Religion,  being  the  Pluralift  cannot  fopply  his  Cure  but  by  one  qualified, 
and  the  Ballard  might  be  a good  man,  and  good  Preacher.  And  yet  even 
thefe  would  fall  within  Lord  Vaughan’s  acceptation  of  his  own  rule  (r) ; for 
he  {hews  that  laws  made  for  the  benefit  of  but  part  of  the  Kingdom,  Arti- 
ficers and  Hulbandmen,  cannot  be  difpenfed  with  to  any  oneperfon,  to 
fruftrate  the  ends  of  the  Statutes. 

This  leads  to  another  flourifh  which  he  makes  with  the  Lord  Vaughan’s 
authority,  in  aniwer  to  the  objection,  that  the  Law  was  made  pro  btno 
publico,  Ace.  p.  620.  and  it  was  highly  neceliary  for  the  pubiick.  Indeed 
Lord  Vaughan  will  have  it,  that  the  foie  reafon  why  a Statute  cannot  be 
difpenfed  with,  is  nor,  that  the  Law  was  made  pro  bono  publico,  bccaul'c 
all  Laws  were  made  for  pubiick  good  ; and  yet  difpenfations  had  been  al- 
lowed in  fomc,  nor  was  the  degtee  of  pubiick  good  that  which  altered  the 
eafej  yet  he  fhews  that  the  extent  of  it  does  : and  feems  ftill  to  keep  to  Lord 
Coke’s  rule,  where  the  People  had  entrulled  the  King  with  the  Law,  as 
Head  of  the  complicated  body,  there  the  truft  was  entirely  in  him  ; but 
when  the  law  extended  in  intereft  not  only  to  individual  perfons,  but  to  a 
conftderable  part  of  the  Nation,  much  more  when  to  all,  in  either  of 
which  cafes  the  Statute  is  pro  bom  ftngulorum  populi,  in  neither  of  thefe 
can  the  King  difpenfe.  And  that  the  Statute  in  queftion  is  of  the  iargeft 
extent,  appears  as  the  Nation  is  a Proteftant  Nation,  this  the  religion  efta- 
blifticd  by  Law,  and  thefe  proviiions  necefl'ary  means  to  preferve  it ; and 
therefore  though  the  Papifts  have  no  benefit  by  it,  they  are  not  in  Law, 
in  tills  refpect,  any  part  of  the  people ; for  people  always  is  taken  for 
them  that  have  legal  intcrefts.  Thus  when  the  Statute  provides  (f)  that 
the  People  of  Counties  fhall  choofc  their  Sheriffs,  it  relates  not  to  all  the 
People  in  general,  but  only  to  Freeholders. 

Secondly , Having  thus  fhewn,  that  thofe  grounds  which  our  Judge  pre- 
tends to  have  gone  upon,  aftbrd  no  countenance  even  to  his  palliation  of 
the  Judgment,  they  will  appear  much  lefs  to  countenance  it  as  it  was  de- 
livered ; which  to  evince,  l fhall  here  fet  it  down  ipfjfmis  verbis , from  that 
faithful  reporter  Mr.  Blaney. 

It  was  on  that  memorable  day,  when,  as  another  mark  of  his  fincerity, 
he  directed  the  willing  Jury,  and  concurred  in  the  infamous  fentcnce 
againft  that  excellent  Author  Mr.  Jobnfon-,  when  the  Jury  was  gone  out, 
the  Chief- Juftice  tookoccafton  to  inveigh  againft  fpreading  of  fcandalous 
reports  about  cafes  depending  in  the  Court;  and  to  prevent  any  thing  of 
that  nature  in  the  cafe  of  Sir  Edward  Halts , he  thought  fit  to  deliver  the 
opinion  of  the  Judges  in  this  manner  : 

Chitf-Juflict.  “ In  the  cafe  of  Godwin  and  Halts , wherein  the  Defend- 
“ ant  pleads  a difpenfation  from  the  King,  it  is  doubted,  whether  or  no 
“ the  King  had  fuch  a prerogative  ? Truly,  upon  the  argument  before  us, 
“ it  appeared  as  clear  a.cafe  as  ever  came  before  this  Court : But  becaufe 
“ men  fancy  I know  not  what  difficulty,  when  really  there  is  none,  we 
“ were  willing  to  give  fo  much  countenance  to  the  queftion  in  the  cafe, 
“ as  to  take  the  advice  of  all  the  Judges  in  England.  They  were  all  af- 
“ fcmbled  at  Serjeant's- Inn,  and  this  cafe  was  put  them,  and  the  great 
“ cafe  of  the  Sheriffs  was  put ; whether  the  difpenfation  in  that  cafe  were 
“ leg3l>  bccaufc  upon  that  depended  the  execution  of  all  the  Law  of  the 
44  Nation  ? And,  I tnuft  tell  you  that  there  were  then  ten  upon  the  place, 
44  that  clearly  delivered  their  opinions,  that  the  cafe  of  the  Sheriffs  was 
“ good  Law,  and  that  all  the  Attainders  grounded  upon  Indictments 
“ found  by  Juries  returned  by  fuch  Sheriffs,  were  good,  and  not  erro- 
“ neous ; and  confcqucmly,  that  men  need  not  have  any  fears  or  fcruples 
**  about  that  matter.  And  in  the  next  place,  they  did  clearly  declare, 
“ that  there  was  no  imaginable  difference  between  that  cafe  and  this,  un- 
“ lei's  it  were,  that  this  were  the  much  dearer  cafe  of  the  two,  and  lia- 
“ ble  to  the  fewer  exceptions.  My  Brother  Powel  faid,  he  was  inclined 
“ to  be  of  the  fame  opinion,  but  he  would  rather  have  fame  more  time  to 
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44  confider  of  it ; but  he  has  fines  font  by  my  Brother  Hslkway  to  let  us 
“ know  that  he  docs  concur  with  us.  To  thefe  eleven  Judges,  there  is 
44  one  diffentcr,  Brother  Strut , who  vet  continues  his  opinion,  that  the 
“ King  cannot  difpenfe  in  this  cafe.  But  that’s  the  opinion  of  one  fiugle 
44  Judge,  againft  the  opinion  of  eleven:  We  were  f uisfied  in  our  own 
44  judgments  before,  and  having  the  concurrence  of  eleven  put  of  twelve, 

44  we  think  we  may  very  well  declare  the  opinion  of  the  Court  to  be, 

44  that  the  King  may  diipenfe  in  this  cafcj  and  the  Judges  go  upon  th:fe 
44  grounds : 

“ 1.  That  the  Kings  of  England  art  fovereign  Princes. 

44  2.  That  the  Laws  of  England  are  the  King’s  Laws  (g). 

44  3.  That  therefore,  'tis  an  infeparable  prerogative  in  the  Kings  of 
44  England,  to  difpenfe  with  Penal  Laws  in  particular  cafes,  and  upon 
44  particular  neceffary  reafons, 

“ 4.  That  of  thole  reafons,  and  tliofe  ncceffitics,  the  King  himfeif  is 
44  folc  Judge  : and  then,  which  is  confcqucnt  upon  all, 

44  5.  That  this  is  not  a truft  inverted  in,  or  granted  to  the  King  by  the 
“ people  ; but  the  ancient  remains  of  the  fovereign  power,  and  preroga- 
“ tive  of  the  Kings  of  England,  which  never  yet  was  taken  from  them, 

44  nor  can  be.  And  therefore  fuch  a difpcnlation  being  pleaded  by  tli- 
“ Defendant  in  this  cafe,and  fuch  3 difpenfation  appearing  upon  Record 
“ to  come  time  enough  to  fave  him  from  the  forfeiture.  Judgment 
“ ought  to  be  given  for  the  Defendant,  quod  qu-.c-cr.s  nil  capiat  per  btUam." 

'Tis  evident,  that  thefe  propofitions  are  very  wide  from  any  thing  that 
he  has,  or  could  have  urged  from  the  Books,  unlcls  wh  re  a brand  of  in- 
famy has  been  fet  upon  the  Judges.  The  examples  of  which,  made  in 
fcveral  ages,  one  would  have  thought,  might  have  given  fufficicnt  cau- 
tion ; yet  indeed,  he  might  have  had  enough  of  this  kind  from  thofe  of 
the  other  Gown,  who,  I think,  are  now  pretty  well  aftiamed  of  thefe 
notions.  Whatever  power  of  difpenfing  the  King  has,  the  Books  fuppofe 
it  to  beentrufted  by  the  people;  but  according  to  this  refolution,  itc.nno 
down  from  Heaven  the  Lord  knows  how.  And  as  he  goes  upon  the  fup- 
pofition  of  an  abfolute  fovereignty  in  the  King  ( h J,  infeparable  from  his 
perfon,  as  fuch  will  have  it,  unlcls  that  be  granted,  all  that  he  builds  upon. 

It  arc  but  caftlcs  in  the  air  : for  this  we  are  to  have  recourfe  to  our  conlti- 
tution,  to  fee  what  that  power  in  the  Prince  is ; which  the  great  Fortefcue 
fays,  is,  a pobulo  ejfuxa,  44  derived  from  the  people.”  But  for  that  we 
have  no  occafion,  from  any  fo  much  as  pretended  proof  of  his  affertions  j 
nor  can  any  be  offered  but  from  the  refolution  of  the  infamous  Ship- 
money  Judges,  which  feems  to  run  parallel  to  this,  but  is  indeed  far 
fhort  of  it : for  though  they  made  the  King  the  foie  Judge  of  the  King- 
dom’s neceffity,  yet  they  fuppofed  it  to  be  at  a time  when  there  was  areal 
danger  to  be  prevented  by  theexercife  of  this  Judgment;  whereas  here  it 
is  ahufed  to  the  bringing  in  what  the  Parliament  laboured  to  prevent. 

But  1 muft  oblcrvc,  vide  Account,  p.  623.  1.  That  whereas  Sir  Edward 
Herbert  owns  the  difpcnfmg  power  to  be  of  dark  learning,  and  that 
it  is  very  ft  it  fliould  receive  feme  light  from  a determination  in  Parliami  ::t, 
that  Judges  may  judge,  by  more  certain  rules,  which  Ads  f Par!  ament  the  King 
may,  and  which  he  may  net  difpenfe  with.  Grant  his  premifles,  and  there 
can  be  nodarknefs  in  it ; for  the  power  will  extend  to  all  cafes,  as  far  as 
the  legiilative  does  ; and  that  he  has  determined  pofitively  ir.  this  point. 
Account,  p.  bij.  when  he  makes  all  things,  not  forbid  by  God’s  Law,  to 
be  difpcnfibleby  the  King.  Nav,  if  he  might  difpenfe  with  every  malum 
prohibitum,  that  is  not  malum  in  ft,  without  fuch  qualification  as  I have 
(hewn  ought  to  be,  it  would  go  farther,  even  as  far  as  God’s  power  (i), 
who  never  difpenfes  with  more  than  his  own  polttive  Laws,  not  fuch  as 
are  founded  upon  eternal  reafons : ami  thus  the  pofwive  Laws  of  God 
and  Man  would  be  fubjefl  to  the  pleafure  of  the  Prince,  a.  He  has 
taken  it  out  of  the  power  of  the  Parliament  to  fettle  the  bounds  of  this 
extravagant  power:  for,  what  he  aferibes,  he  fays,  never  was  taken 
from  the  Crown,  nor  can  be  ; becaufe,  forfooth,  ’tis  the  ancient  remains  of 
the  fovereign  power  and  pr negative  of  the  Kings  of  England.  Wherein  by 
the  way,  there  is  an  implication  contrary  to  what  ne  would  infer;  for 
this  implies,  that  ’tis  but  the  remains  of  a power  diminilheJ  and  impaired. 
3.  His  printed  and  parol  refolutions  arc  not  only  very  different,  as  is  ob- 
vious by  the  comparifon,  but  very  contrary : Account,  p.  623.  One  fays, 
’tis  a dark  learning  ; the  other,  the  cafe  is  as  clear  as  ever  came  before 
the  Court. 

Thirdly,  Tho’  his  infincerity  is  fufficiently  evident  from  every  part  of 
his  defence,  yet  it  may  not  be  unprofitable  for  the  Pubiick,  that  he  fhould 
be  followed  to  thofe  inftances  in  which  he  glories  ; for  which,  ’tis  not 
enough  for  him  to  fhew  fome  one  A£t  wherein  he  is  lingular,  if  he  fol- 
lows the  multitude  to  fin  in  others,  even  of  the  fame  kind  ; which  if  he 
does,  he  can  no  more  acquit  himfeif  of  Perjury  and  breach  of  Truft, 
Account,  p.  616.  than  the  reft  of  the  tainted  herd. 

In  matters  of  blood.  Account , p.  621.  hcaffe&s  the  reputation  of  great 
tendernefs,  and  thinks  he  has  been  fcrupulous  even  to  a fault.  For,  fays 
he,  in  fame  cafes  upon  Statutes,  that  had  been  adjudged  Felony  by  wifer  and 
better  judges  than  myfe'if,  and  it  was  highly  for  the  King’s Jervice  that  it  Jhould 
be  fo,  yet  i would  never  give  judgment  of  death,  becaufe  f could  not  fatisjj  my 
anfcicnce , tl/at  thofe  Statutes  were  now  in  force.  It  is  a fault,  it  feems,  not 
to  give  judgment  againft  his  conference,  when  the  narrow  intereft  of  the 
Court  exacts  it,  and  other  Judges,  influenced  from  thence,  would  coun- 
tenance it:  But  wc  may  obfcrvc,  that  thofe  Statutes  concerning  Sol- 
diers (k, I,  of  which  he  is  to  be  underftood,  not  only  give  110  warrant  for 
fuch  judgment,  as  is  obvious  to  the  meaneft  capacity  ; but  if  they  could 
admit  of  any  queftion,  the  unbiaffed  Judgment  of  the  then  Recorder  of 
London,  Sir  John  Holt,  ought  to  outweigh  the  whole  Bench. 

But  I wilh  out  Chicf-Juftice  could  as  well  acquit  himfeif  in  the  cafe  of 
Lord  Brand}/:.  The  father’s  heroic  merits  of  theCrown,  too  great  to  be  re- 
warded ; and  the  foil’s  hereditary  valour,  dangerous  to  thofe  who  had  reafon 
to  fear  brave  fpirirs,  occafioncJ  the  rigorous  profecution  of  both.  The 
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See  there  fuch  a Sovereignty  as  makes  Laws,  can  repeal  and  difpenfe  with  them.  Fertcfeiw,  p.  3:.  Ad  tutelam  namquc  legisfuiditoram, 
c rrea‘“  petejatem  a populo  ejfuxam  ipfe  Isabel  quo  ci  non  licet poteflatr  alb*  fuo  fopido  dominare.  See  this  condemned 
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father  was  obliged  to  change  his  foil,  till  it  might  become  more  equal,  not  arc  not,  ftill  the  rcfolution,  if  real,  will  fail  him  ; according  to  the  dif- 

unmindful  of  our  Saviour's  advice,  or  rather  precept,  IVhtn  perftcuted  in  ferencc  which  he  himfelf  receives,  of  pro  bent  ptpuli  comilicati,  and  fsr.gu- 

om  Countr;,  to  jiet  into  another  j that  tho'  he  contemned  Death,  he  might  Ur  urn  ptpuli. 

not  provoke  it.  The  fon  falling  into  their  hands,  both  his  life  and  ho-  i.  For  the  firft,  J fuppofe  he  thinks  the  Epithet  importable  gives  the 
nour,  which  the  fevered  trial?  approved  to  be  moll  valued  by  him,  were  odds ; as  if  Popery  wanted  an  Epithet  to  rcprcfent  it  to  Proreflints,  i or 

deligned  for  a facrifiee.  In  fubfervicncy  to  which,  our  Chief-Juftice  di-  what  they  ought  to  do  their  utmoil  to  prevent  ; as  if  it  did  not  carry  in 

reefed  the  willing  Jury  to  find  him  guilty  of  high-treafon,  chiefly  upon  the  belly  of  it  perjuries,  raanflaughters,  and  great  opprcflioiis,  by  whole- 

a fuppofed  confpiracy  to  fetze  the  Caftle  of  Ghtfler  ; which,  if  true,  were  file  ; or  that  mifehids  more  remote  and  accidental,  a?  the  continuance  of 

but  felony  by  a Statute  (a),  as  to  that  part,  yet  in  force,  and  fo  could  be  Sheriffs,  may  habituate  to  corruption,  and  that  occafion  the  other  fatal 

no  evidence  of  treafon.  lSor  would  be  fuftlm  the  fad  to  be  found  fpcci-  train,  could  equal  the  more  immediate  and  certain  confluences,  unlefs 

ally,  tho'  he  pretended  not  to  anfwcr  the  Cafes  and  Records,  which  were  by  good  laws  prevented,  of  French  convcrfions,  proceeding  from  fixed 

cited  to  fccw,  that  the  matter  alledged  could  not  be  treafon  : nor  did  the  principles.  But  then  to  give  Judgment  to  frullratc  this  neccflary  law,  at 
then  Sollicitor  undertake  the  talk,  notwithftanding  that  Otcw  of  rOafon-  a time  when  the  Papifts  had  a King  of  their  own  fuperflition  to  head  them, 
ing,  with  which  he  laboured  to  fet  alide  the  authority  of  Lord  Coke  (b),  is  to  make  the  King  as  much  above  the  law  as  our  ancient  Lawyers  tell  us, 

pleading  exprefly  and  iinanfwcrably  for  that  injured  Hero,  (of  whom  the  the  Law  and  his  Court  by  way  of  eminence,  that  is,  the  great  Council,  or 

Age  was  not  worthy)  the  Lord  Rufftl.  Parliament,  are  above  him  (b)< 

NTof  was  the  proof  in  Lord  Brandon  % cafe  Icfs  defective  chan  the  nut-  2.  A s this  proves  the  intereltof  the  fubjed  in  the  law  about  Sheriffs, 

ter;  for  bcfidcs  the  fcandalous  Sexton,  who  fwore  to  defigns  againft  another  to  be  neither  equal,  nor  fo  immediate  as  in  our  Statute,  there  needs  not 

Kins,  there  was  but  one  witnefs  in  the  eye  of  the  law  : he  indeed  is  fo  far  many  words  to  fliew  the  difference  of  the  extent : The  peace  only  of  par- 
legal,  as  that  he  might  be  heard,  being  an  Approver  (e)  ; but  no  way  ere-  ticular  Counties,  and  that  by  finall  infenfiblc  degrees,  is  there  concerned, 
diblc,  confidering  how  far  he  had  been  drawn  with  his  fetters  about  his  Nay,  admit  the  King  had  this  power,  and  (hould  fo  violate  that  tnifl  which 
heels,  even  to  (<f)  contradict  himfelf.  The  other  by  no  means  legal,  be-  Sir  Edward  will  have  to  be  repofed  in  him,  (Ace.  p.  620.)  as  to  extend  it 
ing  under  an  outlawry  for  High-Treafon,  unreverfed  : For  though  the  exe-  to  all  Counties,  where  he  puts  in  the  Sheriffs,  yet  this  could  not  affed 
ecution  of  that  Judgment  (for  fo  in  law  it  is)  was  pardoned  by  the  King,  all  the  People;  becaufe  there  might  be  a retreat  t a London.  Middle f ex,  and 

yet  the  crime  was  by  no  means  purged,  to  fet  him  right  as  to  fame  j which  IVeyl more  land ; in  neither  of  which  has  it  been  pretended  that  the  King  had 

though  the  Counfel  offered  to  make  good,  they  were  not  fuffered  to  fpcak  fuch  a power,  till  the  late  violence  of  fomc,  and  treachery  of  others,  gave 
to  it:  and  yet  the  point  is  very  (e)  ciear  by  ancient  authorities,  and  con-  that  unhappy  inlet  of  perjury,  manilaughter,  I may  fay  murder  and  op- 
firmed  by  later,  without  any  thing  really  to  the  contrary.  Nay,  farther,  predion;  before  which,  London  was  a perfed  Gofbtn  in  an  Egyptian  King- 
though  bcfidcs  all  thefe  things,  another  matter  was  urged  in  arreft  of  dom. 

Judgment,  upon  which  Judgment  had  (f)  formerly  been  arrefted;  yet,  3.  But  what  can  excufe  our  Chief  Juftice’s  fo  apparent  falfifying  both 
without  enquiring  whether  the  fad  were  true,  or  the  Book  law,  that,  Records  aud  Law-books  ? Or  if  not,  at  lcafl,  his  fliameful  negligence  in 
with  the  reft,  was  over-ruled,  to  come  at  tho  life  of  a perfon  obnoxious  not  going  to  the  fountain-heads,  but  fettingup  the  recitals  of  cafes  againft 
to  the  Government,  as  fome  called  themfelvcs.  Such  was  Sir  Edward  s the  cafes  themfelves ; and  the  extrajudicial  opinions  or  arguments  of 
great  fcrupuloufncfs  and  tendernefs  where  the  life  of  man  was  con-  Judges,  nay  the  very  annotations  of  Reporters,  foreign  to  any  matter  in 
cerned.  qucltion,  againft  folcmn  refolutions  ; which,  cither  wilful  falfifications  or 

He  adds  a fcruple  in  a cafe  before  himfelf,  and  the  other  Ufurpers  of  the  criminal  negligence  has  occafioned  the  anfwering  objections  with  a cafe 
High-commiflion-Court;  but  his  Angularity  therein  can  be  no  excufe  for  which  never  had  a rcfolution,  but  what  he  and  his  brethren  gave,  when  ic 
his  acting  at  all  upon  a commtflion  apparently  againft  the  Statute  ; which  was  brought  in  by  head  and  lhouldcrs,  only  to  be  a leading  cafe  to  this, 
took  away  not  only  the  power  of  fining  and  imprifon  ng,  which  thit  Court  4.  He  could  not  but  know,  that  the  cafe  was  faintly  argued  againft  Sir 
illegally  pretended  to,  but  the  fpiritual  authority  which  it  really  had  : and  Edward  Hales  ; either  he,  or  the  late  Empfm  and  Dudley , having  given  the 
fuch  a cotfcmilfion  it  was,  as  never  received  countenance  till  the  Ad  ( g ) fees  on  both  fidcs  : wherefore  'twas  comical  for  the  Chief-Juftice  to  fay, 

long  ftnee  repealed  ; which  not  only  made  H.  VIII  Head  of  the  Church,  that  the  Cafe  appeared  clear  upon  the  argument.  I am  fure  he  is  incxcufablc, 

but  gave  him  power,  which  he  afterwards  delegated  to  Lord  Cromwell , that  when  caufcs  of  Icfs  coiifequence,  and  of  lefs  dark  learning  ufed  to  be 
(V.  31  H.  VIII.  c.  10.)  to  redrefs  all  errors,  herefies  and  abufes,  by  fpi-  argued  twice  at  leaft;  this  was  but  once:  And  the  learned  Mr.  Wallop, 
ritual  authority.  who  could  have  fet  it  in  the  trueft  light,  was  refufed  to  be  heard  to  it. 

Fourthly , I fuppofe  it  is  by  this  time  pretty  evident,  that  Sir  Edward’s  though  he  required  it. 
crime  will  admit  of  no  extenuation;  but  the  aggravations  are  many,  it  5.  Our  Chief-Juftice  might  eafily  have  found,  that  the  beginning  of  non 
appearing,  ohjlant e’s  was  within  time  of  memory,  which  would  not  be  enough  to 

1.  That  he  (Ace.  p.  623.)  and  his  brethren  were  the  inventors  of  this  entitle  the  King  to  a prerogative  : For  as  'tis  in  Pltnaden,  every  prerogative 

difpenfing  1’owcr,  in  fuch  extent  as  he  contends  for  in  the  Print;  but  contains  a prclcription,  for  it  refts  in  ufage  (!) ; that  is,  fuch  as  are  not 
much  more  in  his  real  rcfolution.  derived  from  known  Grants  of  the  People.  And  lie  might  have  learnt 

2.  That  the  error  ( V.  lb.  ) was  an  error  in  that  fingle  cafe,  but  of  from  that  great  man,  whom  he  would  fain  draw  to  Jits  fide.  That  Prece- 

largc  and  mifehievous  confequences  : and  if  the  King  could  difpcnfe  with  dents  are  ttfeful  to  decide  Q uejlions ; but  in  fuch  Cafes  as  thefe , which  depend 

that  Statute  upon  the  rcafons  given,  and  circumftanccs  appearing  in  Sir  upon  fundamental  principles,  from  which  dtmonftrathns  may  be  drawn,  millions 

Edw.  Hales’s  cafe,  others  may  well  conclude  from  thence,  that  therefore  of  Precedents  are  to  no  pur pofe  (k). 

he  has  a power  to  difpenfe  with  all  other  Statutes,  even  fuch  as  confer  or  Time  of  legal  memory  is  well  known  toextend  to  the  Reign  of  R.  1.  (/) 
veftinanyof  the  fubjeifts  any  manner  of  intereft  whatfoevor,  in  their  lives.  And  though  non  obflante’ s,  as  1 obferved  before,  are  complained  of  within 

liberties,  and  eftates,  Are.  p.  623.  And  there  being  a convi&ion,  and  that  time,  as  early  as  35  H.  III.  yet  that  diligent  and  faithful  fearcher 

confequcntly  a difability  actually  incurred  before  the  difpenfation,  there-  into  antiquity,  Mr.  Prymt,  flic ws.  That  they  were  then  made  ufc  of,  only 
fore,  by  realon  of  this  calc,  the  King  may  difpenfe  with  fuch  Statutes  to  revoke  fome  indifcrcet  grants  or  privileges,  but  not  to  elude,  fubvert, 
where  a precedent  difability  is  actually  laid  upon  a man,  as  there  is  upon  or  difpenfe  with  any  penal  Laws,  or  A*3s  of  Parliament,  till  they  were 

the  Members  of  both  Houles,  till  they  have  taken  the  oaths  and  tefts  pro-  introduced  by  religious  perfons,  after  the  Statute  of  Mortmain , 7 E.  I.  to 

feribed.  Thefe  are  not  confequences  which  may  flow  from  the  heated  elude  and  fruftrate  the  Adi.  And  if  this  be  true,  I am  fure  thus  far  there 
imaginations  of  angry  men,  but  fuch  as  have  warrant  and  foundation  from  is  no  colour  forthe  late  refolution  ; for  they  might  have  feen  in  Lord  Vaughan 
their  Judgment.  f.  356.  that  the  King  in  that  cafe  difpenfes  only  with  his  own  right, 

3.  His  fo  far  undervaluing  the  wifdom  of  the  Nation,  as  to  make  the  and  concludes  not  the  mean  Lords. 

benefit  of  a law  againft  the  undue  continuance  of  Sheriffs,  equal,  nay,  Though  fucccflive  refolutions  of  Judges  are  but  evidences  of  the  law, 
go  beyond  what  they  could  devife  for  the  fccurityof  their  religion  ; orra-  and  fuch  as  are  to  be  examined  and  rectified  by  the  conftitution  and  fun- 
ther,  fo  to  undervalue  the  holy  religion,  which  I think  he  yet  profefles,  damcntal  maxims  of  the  inherent  rights  and  liberties  of  a free-born  People 
when  however  it  would  not  come  up  to  the  point,  according  to  the  differ-  yet  if  Sir  Edward  had  had  the  diligence  to  read  what  might  have  occurred 
enccs  which  himfelf  receives.  Acc.  p.  61S.  fpeaking  of  the  Statute  on  this  fubjccl,  or  the  honefty  to  hear  it  from  others,  he  might  have  known, 
23//.  VI.  r.  1.  He  fays,  * The  recital  in  the  preamble,  and  the  whole  pur-  that  it  is  fir  from  being  a fettled  point,  that  the  King  might  difpenfe  with 

* view,  if  compared  with  our  Statute  of  Car.  II.  c.  2.  equals  it  in  every  particular  perfons,  as  to  whatever  is  not  prohibited  by  the  law  of  God  ; 

* particular,  and  in  fomc  goes  beyond  it : For  the  mifehiefs  recited  in  this  and  that  his  difpenfation  makes  the  thing  prohibited  lawful  to  be  done  by 

* latter-Statute  are  only  in  thefe  words,  **  For  preventing  dangers  which  him  that  has  it  ( m).  The  farther  Wc  look  back  fince  this  power  has  come 
“ may  happen  from  PopiOi  Recufants,  and  quieting  the  minds  of  his  Ma-  in  queftion,  the  lefs  does  it  feem  allowed. 

“ jeftv’s  good  fubjefls:”  The  other,  “ For  preventing  the  importable  da-  Edward  111.  (n)  with  the  afient  of  that  Council,  which,  as  I obferved 
“ mage  of  the  King  and  his  people,  by  perjury,  manflaughter,  and  great  before,  waschoien  in  Parliament,  had  granted  to  merchants-denizens,  for 
“ opprcflion.”  Then  he  goes  on  to  the  purview,  exprefs  againft  non  oh-  a time,  the  fame  liberty  about  ftaple  commodities  which  merchants-aliens 
flame’s,  and  creating  a difability  : but,  according  to  his  ufual  haftc,  he  had:  though  this  was  not  by  the  King  alone,  and  for  the  benefit  of  natives, 
(lays  not  here  to  make  the  comparifon,  but  haftens  to  his  ftiam  refolution,  yet  the  merchants,  fearing  that  they  might  be  impeached  in  time  to  come 
as  has  been  fufficiently  evinced  already.  The  queftions  here  will  be,  x.  for  their  merchandize,  which  they  lo  had  palled  by  virtue  of  fuch  grants. 
Whether  the  mifehiefs  intended  to  be  prevented  are  equal  in  both  ? 2.  Ad-  forufmuch  as  they  were  made  out  of  Parliament,  for  their  furety,  obtained 
mit  they  were  equal  in  degree,  whether  they  are  in  extent  l Which  if  they  a ratification  and  confirmation  in  Parliament. 


(a)  vid.  14  Elis.  e.  1.  Rafis!./. 


fb)  L.  Staffer  1 Trial,  f.  "jr.  Sol.  “ Toconfpire  to  levy  War  is  an  Overt-Aft  to  teftifv  the  defign  of  the  death  of  the  King;  and  the  error  of  my  Lord  Coke  has  poffibiy 
“ milled  my  Lord.’'  This  he  goes  to  refute  by  the  cafes  of  Story  and  Lord  Colbnm,  which  were  not  of  levying  War  within  the  Kingdom,  and  bcfidcs  were  exploded  by 
the  Overt-Ad  of  Writing.  Vid.  3 Jnft.f.  14.  Bales'*  Picas  of  the  Crown,/*.  13.  Dyer,  f.  iy8.  b.  Saaudtrfon’%  Ilift.  of  K.  James , / 283. 

(c)  Lib.  AJfa.zy.pl.  20.  Of  an  Approver  fliarcd,  fays, 11  r.e  duijt pajjcr  funs  tfire daemon purge,  car  tout  font  en  male. 

( ,i)  At  Lord  R-.-Jfel's  Trial,  I am  not  certain  whether  1 did  hear  fomething  about  a Declaration,  Ee.  Trial./.  39.  At  Mr.  Cornifb' s,  * contra. 


(e)  Thai  fuch  (ire  not  pnbisr  legates,  for  Wiiueffes  or  Juries,  vid.  z.  JluJ/.f.  144.  alias  154-  1 Brownlozu.  p.  34.  part  2.  47-  Bolts  Ah.  tit.  Chat.  <57  Brcr.li  lit.  Ttfmoias, 
penult.  Fitsber.  lit.  Vraerfs,  208.  Dyer,  f.  34.  a.  Ovsen,  f.  iz.  Calitemaiu'a  Trial,  [ !.  11  H.  IV.  4a.  b.  GcJlclt  288.  Fortrfcae,  p.  60.  b.  Fieta,  lib.  4-  c.  8.  BraBon  de  Corona, 
tap.  ;.p.  » »S.  l>.  Balts  Ah.  tit.  Peer,  f m.  Vid-  de  ecdtm  Baluzinm,  tern.  1./.  887.  Z.  361. 


(fj  Anaidsti  Cafe,  6 Rep- f.  14.  fgj  s6B.  VIU.  e.  1.  repealed  1 & i P.  C M. 
fb)  BraBen,  I.  1.  e.  16.  Hex  babel  Suprriorent,  Denm  .V.  item  legem  per  quant  fuSta  eft  Bex,  item  Curiam  fuam,  viz.  Comites.  Barones,  51 u Comites  die  on  tar  qzaftfccii.  Sc  c. 
Flrto,  I.  r.e.  t7-  p-  U-  =•  has  Superiores.  Which  avoids  the  Cavil  in  the  Royal  Ape!,  ej.  Anno  1684  .p.  36.  fuppofed  to  he  Dr.A/bnns.  _ 

(i)  Plnvdenai  Mines,/.  312.  10.  ik)  Vaughan,  f 419.  Beta,  This  wav  in  a Cafe  of  lefs  eonfequence,  the  fending  Proccfj  into  IFalcs. 

( II  Brack  Rrejerip ■ n.  C.  Suit,  iftfi.  1.  3 E.  I./,  39.  Slat,  deque  Warranto,  18  E.  1. Prynne’*  Animad.  f 133. 

(nt)  Vid.  i font-  Dr.  Brady’s  Comfleat  Hiji.  dedicated  to  King  James  II.  Pref.  All  the  Liberties  and  Privileges  the  People  can  pretend  to,  were  the  Grants  and  Conceffiotvs 
of  the  Kings  of  this  Nation,  and  were  derived  from  the  Crown  : Pounded  upon  his  fuppofed  Proofs,  thit  Hr.  I.  obtained  this  laud  by  conqucft,  and  governed  it  accordingly . 
Vid.  Brady  s firft  hook,  p.zi.ir.marg.  refuted  in  Jus  Anghrum. 

(n)  V.  Boir,  abr.  lit.  Pier./.  180.  34  £•  HI. 
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(g)  zb  B.  VIU.  e.  1.  repealed  1 Sc  z P.  C Af. 


, 51 d Comiles  die  un tar  spetfi foeii.  See. 
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Buc  the  vexata  quecfiio  {a)  was  about  licenfing  the  flipping  of  woo!  el fc- 
whch:  than  at  Ca.au:  that  the  King  might  do  this,  the  pretence  was  fpc- 
tious,  Calais  was  no  part  of  the  antienc  detncliie  of  the  Crown,  but  a 
new  acquifition,  whofe  interefh  the  King  feemed  to  have  more  abfolucely 
at  his  difpoful;  according  to  the  refolution  of  our  Judges,  anno  1667,  be- 
foi.-  the  Home  of  Lords,  who  declared.  That  though  the  Canaries  were 
the  Dominion  of  the  King  of  Spain  [b\  they  were  no  part  of  the  Domi- 
nion of  Stain.  And  if  Sir  Edward  haa  taken  notice  of  Lord  Code,  where 
he  is  asa’inft,  as  well  as  where  he  feems  to  favour  him,  he  ought  to  have 
obferved,  3 Infl.  f.  186.  that  one  Lyons,  a merchant,  and  Lord  Latimer, 
were  fentenced  in  Parliament,  for  procuring  of  Licences  and  Difpcnfati- 
ons  for  tranfportingof  wool.  And  this  they  laid  to  the  deftruefion  of  the 
ftaplc,  and  of  the  money  of  Calais,  to  the  great  damage  of  the  King  and 
Realm  (()■  Indeed  the  year  after  the  Lord  Latimer's  fentence  is  remitted 
at  the  requeft  of  the  Commons,  alledging  that  the  charge  again  ff  him  was 
not  true,  not  for  defeflof  matter;  51  E.  III.  n.  75.  So  that  here  is  a 
Judgment  of  the  Houle  of  Lords  in  point,  againft  one  of  thofe  very 
cafes;  upon  which  Court-Judges  have  fincc  founded  their  diftin&ion  of 
malum  prohibitum,  and  malum  in  ft : Acc.  p.  C17.  And  it  is  an  eafy  thing 
to  know  which  ought  to  turn  the  feale. 

After  this,  37  H.  VI.  /.  4.  it  came  to  be  a quefiion  before  all  the 
Judges  in  the  Exibemir-dhamber , Whether  this  offence,  being  pardoned, 
(which  that  the  King  might  do  after  it  was  committed,  has  not  been  dis- 
put'd) the  pardon,  before  an  information  brought,  would  defeat  the  in- 
former of  his  Hare  ? There  the  Court  held.  That  if  the  fuit  were  the  par 
ty's,  the  pardon  fhould  not  bar  him  : But  the  foie  quefiion  was.  Whether  ' 
the  parry  was  entitled  to  any  fuit,  being  the  advantage  was  given  to  the 
dii'covcrtr,  which  he  might  have  by  a fuggeftion  in  the  Exchequer,  but  the 
Statute  gives  no  action  (</)  ? However,  this  received  no  determination  at 
that  time. 

But  if  the  quefiion  had  then  been  of  a difpenfation,  and  whether  that 
would  bar  the  Informer’s  aftion  given  by  Statute,  can  any  man  doubt  bur 
that  they  would  have  adjudged  it  could  not;  when,  notwithftanding  a 
pardon,  and  that  an  cafe  where  an  a<51ion  was  not  exprefly  given  ? Yet  it 
Was  fo  doubtful,  that  they  would  not  determine  againft  the  Informer.  But 
that  the  difpenfation  would  not  have  availed  with  them  ; or  at  lead,  they 
would  not  have  looked  upon  it  to  authorize  what  was  prohibited  by  any 
Statute,  appears  from  other  pafiages  there:  as  where  it  is  faid  (e),  That 
in  a recognizance  of  the  peace,  (which  is  not  confined  to  one  entered  into 
at  the  requeft  of  a fubject)  the  King  cannot  pardon  01  rcleafe,  till  the 
peace  is  broken.  And  where  a man  ought  to  repair  a bridge,  the  King 
can  pardon  only  for  the  fine  due  to  himfelf : But  however  the  party  (hall 
he  obliged  to  repair  the  bridge,  becaufc  this  is  to  the  damage  of  all  the 
People.  And  to  the  fame  purpofe  is  that  3 H.  V II.  (f)  that  though  the 
King  may  pardon,  or  free  from  a pecuniary  mulft  before  the  occalion  hap- 
pen, yet  he  cannot  pardon  or  difeharge  the  trefpafs  itfelf : an  inftancc  is 
given  in  voluntary  efcapes.  So  far  were  they  from  believing  that  the 
King,  in  remitting  the  pecuniary  muldl,  could  make  the  thing  lawful  : 
Nor  could  this  in  the  leaf!  be  inferred  from  the  other,  becaufe,  however, 
an  Aft  may  be  made  void  or  tortious.  Indeed  in  the  Reign  of  R.  III. 
(2  R . III.?".  12.)  whofc  character  blemifhes  the  Judgments  of  his  time  ; 
it  was  held  by  all  the  Judges  in  the  Exchequer-Chamber , that  the  King 
might  llccnfc  the  Hipping  of  wool  elfewherc  than  at  the  ftaple  ; yet  even 
they  were  not  of  opinion  that  the  licence  made  the  thing  lawful,  for 
then  the  difeoverer  could  not  have  had  his  fhare,  which  they  agreed  that 
he  ought  to  have,  and  fo  the  licence  was  only  as  far  as  it  concerned  the 
King.  They  alio  fettled  the  other  point,  which  before  was  a doubt  {g). 
That  a pardon  before  an  information  brought,  would  defeat  the  informer. 
But  then  the  authority  of  the  firft  point  is  fufpended  by  a doubt  remain- 
ing before  all  the  Judges,  afterwards  aflcmbled  upon  are-hearing  of  this 
caufc,  in  a more  lettled  rime.  Indeed  they  agreed  the  other,  of  an  in- 
formation after  a pardon ; but  hitherto  there  is  no  manner  of  proof  of 
any  cafe,  wherein  the  King  by  his  difpenfation  could  difeharge  the  pe- 
nalty given  not  only  to  himfelf,  but  alfo  to  an  Informer,  who  has  his 
a«SUon  given  by  Statute.  But  for  this  we  muft  take  a leap  downwards,  as 
far  as  1 3 Jac.  I.  which  we  may  balance  with  the  7th  of  his  Reign,  when 
it  is  held  by  Lord  Coke,  3 In  ft.  1 54.  that  where  a Statute  concerns  the 
benefit  of  the  King  alone,  he  may  difpenfc  with  it  by  a non  objlante : And 
by  the  Court,  That  where  it  concerns  the  benefit  of  the  fubjeii,  the  King  cannot 
difi'Cnfe-  Rolls' t Ab.  tit.  Prer.f.  179. 

7.  Whereas  our  Chicf-Juftice  thinks,  that  a Statute’s  providing  againft 
non  obftante's,  {hews  that  the  King  could  otherwife  have  difpenfed  with  the 
Attby  a»j«  objlante,  Acc  p.  6r8.  it  is  not  only  unconcluding,  becaufc  it 
might  be  no  more  than  an  argument  of  an  abufe  of  the  law  ; but  turns 
very  ftrong  againft  him  : For,  admit  the  refolution  of  the  Judges, 
a H.  V IT.  were  as  he  contends,  yet  he,  who  makes  fo  much  of  a con- 
ceflion  of  the  Commons  of  England,  aflcmbled  in  Parliament,  Acc.p.  621. 
when  he  thinks  it  of  his  fide,  ought  furely  to  yield,  that  the  Judgment  of 
King,  Lords  and  Commons,  is  of  uncontroulable  authority.  Wherefore, 
when  not  only  one,  but  fcVera!  Parliaments  provide,  that  all  non  objlante' s 
fliall  be  void,  is  it  not  plain  that  their  Judgment  was,  that  fuch  non  ob- 
Jlante's  could  not  be  let  up  by  any  refolution  of  Judges  ? And  for  this  we 
have  the  Judgment  of  King,  Lords  and  Commons,  and  that  of  but  late 
days.  That  even  where  a Grant  is  made  to  the  King,  where  'twill  be  faid 
he  is  folely  entrufted  for  the  publick  good,  yet  it  may  be  out  of  his 
power  to  defeat  it  by  a non  obfiante.  This  appears  by  the  Statute 
19  Car.  II.  c.  8.  (A)  which  provides.  That  no  Letters  Patent  granted  to  any 
perjbn , of  exemptions  from  Jubfidies,  &c.  Jhall  free  them  from  the  charges  of 
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any  fum  granted  by  that  At 1 : AnJ  all  non  obftante's  in  Letters  Patent,  made’, 
or  to  be  made  in  bar  of  any  Ail  or  Aclf  of  Parliament,  for  the  /apply  or  ajfijl- 
ar.ct  of  his  Majsfiy,  are  thereby  declared  to  be  vsid  end  of  none  efft£!. 

And  even  where  Statutes  have  not  exprefly  provided  againft  non  obftante's * 
though  the  Sutures  were  fuch  as  rrftrain  what  many  take  to  be  the  King’s 
prerogative ; yet  if  we  receive  the  fimfc  of  Lords  and  Commons,  the  King 
has  no  prerogative  warranting  non  obf  ante's  to  them,  as  appears  by  the  ar- 
ticles againft  King  Richard  the  Second  (*)  ; one  of  which  is.  Per  that  she 
King,  contrary  to  the  Laws  and  IVslls  of  the  Juflices,  f offered  Sheriffs  to  con- 
tinue longer  than  one  Tear,  &c. 

This  were  enough  to  fet  afide  all  pretences  taken  from  Calvin’s  cafe, 
though,  as  Sir  Edward  Herbert  plcafantly  luggefts,  Acc.p.  big.  it  were 
refolved  there.  That  that  was  refolved  2 H.  Vil.  which  was  never  men- 
| tioned  till  after  the  refolutitm.  Here  is  the  authority  of  Lords  and  Com- 
mons in  competition  with  that  of  mercenary  Judges : And  {Acc.  p,  621.) 

I if  the  conccffions  of  the  Commons,  alone  aflembled  in  Parliament,  arc  of 
weight  with  him,  1 know  not  why  their  denials  ought  not  as  well  to  be 
urged  againft  him  ; which  if  we  may  do,  not  only  the  fictions  and  loofe 
reafonings  in  Calvin's  calc  ( k ),  but  the  main  refolution  there,  may  be 
juftly  called  mere  Court-law.  Such  I am  furcit  is,  that  the  hone  ft  Houle 
of  Commons,  4 Jac.  I.  (/)  would  not  bear  it : and  any  one  that  reads  the 
arguments  of  thofe  learned  men  who  managed  the  conference  with  the 
Lords  upon  the  queftion  of  the  union  of  the  two  Kingdoms,  may  cafily 
fee  how  inexcufable  the  Judges  ofth.it  time  were,  to  proceed  to  the  Judg- 
ment in  Calvin’s  cafe,  after  they  had  been  lb  enlightened.  Nor  could  they 
but  know,  that  the  then  Parliament  was  broke  up ; becaufe  they  were 
not  fo  complying  as  the  Judges  fliewed  themfelves  both  then  and  after- 
wards. But  they  fecurcd  their  cufhions  by  it,  while  Sir  John  Ber.net  (m), 
father  of  the  prefent  Lord  Offulfm,  loft  his  in  the  Prerogative-Court, 
and  bad  a Twinging  fine  impol'ed  upon  him  into  the  bargain,  fevernl  years 
after,  upon  pretence  of  extortion  ; but  as  I am  well  informed,  the  real 
ground  was,  his  difreliQiing  Speech  in  Parliament  upon  this  fubject;  Tis 
well  known,  fomc  Princes  ufed  to  have  good  memories  that  way.  Manet 
altd  matte  rtpoftum,  &c. 

8.  Non  objlante' s having  no  other  foundation  than  in  the  encroachments 
of  Princes,  and  fervility  of  Judges,  cfpccially  if  we  except  cafes  concern- 
ing the  King  alone  ; they  ought  not  to  be  drained  to  any  new  cafe.  The 
advice  of  Braclon  [n)  will  rile  up  in  judgment  againft  fuch  men,  who 
tells  them.  If  fucb  things  never  happened  before,  and  the  Judgment  is  with- 
out  light  from  former  Cafes,  and  difficult,  let  it  be  adjourned  to  the  Gre  .t 
Court.  According  to  which,  adjournments  to  enfuing  Parliaments 
have  been  frequent  in  former  days,  when  there  were  more  learned 
Judges;  and  that  as  often  for  the  weightinefs  of  the  matter,  as  intri- 
cacy of  the  points. 

9.  But  for  the  clofing  aggravation,  Acc.  p.  622.  whereas  our  Chicf- 
Juftice  denies  all  indirect  means  for  procuring  opinions,  and  Hands  upon 
his  innocence,  challenging  the  world  to  lay  any  thing  of  that  kind  to  his 
charge?;  I think,  by  this  time,  few  will  the  lefs  fufpefi  him,  becaufe  of 
his  a flu  ranee  : if  either  threats  or  follicitations  can  be  proved  upon  him, 
the  world  will  judge  either  of  them  indireft  means ; and  I am  much  mif* 
informed,  if  both  cannot  be  juftly  charged. 

If  after  all,  he  can  excufe  himfelf  without  renouncing  infallibility, 
Acc.  p.  623.  and  making  affeverations  of  keeping  to  the  clear  di dates  of 
his  conference,  I muft  fay.  Judges  in  former  ages  have  had  hard  luck, 
and  been  made  examples  to  little  purpofe.  King  Alfred  would  lofe  the 
reputation  of  his  Juftice,  in  hanging  above  thirty  Judges  («)  } and  Par- 
liaments have  been  very  barbarous  to  proceed  againft  others  as  traitors, 
who  yet,  either  were  fo  ingenuous  to  confefs  their  faults,  or,  at  leaft,  not 
fo  provoking  as  to  juftify  them. 

It  is  well  known  in  flory  (p),  that  fix  Judges,  and  two  of  the  King’s 
Counfel  at  law,  fuffered  for  treafon,  upon  a Parliamentary  profecution, 
1 1 R.  II.  for  delivering  their  opinions.  That  they  were  to  be  pwtijhed  as 
traitors,  who  hindered  the  King  from  exacifmg  his  Sovereignty  and  Prerogative 
over  a Statute,  and  an  Ordinance  and  Commiffon  made  in  the  foregoing  Parlia- 
ment [q).  TheJ  fubftance  of  their  crime  lay  in  aferibing  to  the  King  a 
power  to  defeat  the  provifions  of  the  Parliament  for  the  fafety  of  the  Na- 
tion ; and  is  a direct  precedent,  at  which  our  Judges  ought  to  tremble. 
Nor  can  it  avail  them,  that  the  exprefs  words  of  the  Statute  25  E.  III. 
e.  2.  do  not  condemn  them,  finee  that  Act  tranfmirs  common-law  trea- 
fons  to  the  Judgment  of  Parliament  : and  the  Statute  1 Afar.  c.  1.  leaves 
that  power  untouched.  And  who  can  doubt  but  fuch  a refolution,  and 
that  juftified  In  print,  and  publiflied  to  the  world,  is  an  overt-ad  of  trea- 
fon, as  it  tends  to  the  fubverting  the  fundamental  rights  of  Parliaments: 
Nor  can  they  have  any  colour  for  aiking,  with  the  Lord  Strafford,  Where 
is  the  Buoy?  when  they  fee  fomany  fiiipwrecks  to  admonilh  them. 

Nor  ought  Sir  Edward  to  wonder  at  a treafon  againft  the  Government^ 
though  not  diredly  againft  the  perfon  of  the  King,  his  relatives,  officers, 
or  his  coin  nor  yet  an  adual  levying  of  war  within  his  Kingdom,  or-ad- 
hering  to  his  enemies  (r)  ; for  he  may  find*  among  the  Articles  againft: 
the  Lord  Kimbslton,  and  others,  exhibited  Anna  1641,  by  his  father,  then 
Attorney-General, 

“ That  they  have  traitoroufly  endeavoured  to  fubvert  the  very  Rights 
“ and  Beings  of  Parliaments.” 

But  fince  Sir  Edward  pleads  confidence  for  what  he  did,  Ace.  p.  623, 
and  might  have  urged  the  authority  of  fpiritual  guides,  who  would  make 
the  feripture-notion  of  higher  powers  a fufficient  warrant  for  fuch  a Judg- 
ment ; I Ihall  conclude  with  the  good  Queen  Elizabeth's  dodrine  of  the 
famous  Bilfon,  afterwards  Bifhop  of  IVincheJler  (j). 


39.  The  Trial  of  Sir  Edward  Hales,  &c. 


( a)  Rota,  This  is  one  of  thr  Cafes  mentioned  by  Ftneux  ante.  fb)  Vid.  3 fee  c.  6.  forbidding  Trade  to  the  t)ominion4of  Spain,  fcj  Rot.  Pari,  to  E.  III.  n.  17.  24,  aS. 

(d)  This  is  not  rightly  abridged  by  Brook,  tit.  Charter  de  Pardon,  n.t  4.  37  If.  VI.  f 5.  adjmrr.  asur. 

I e)  3 7 H.  VI.  46.  V.  s E.  IV/  34.  a.  Where  a Statute  concerns  only  the  King  himfelf,  which  the  King  may  chufc  to  ufe  at  his  Will,  isc. 

(JJ  3 H.  VII.  f.  is-  b.  Chicf-Jua.ce  HuJfej  citing  Fortefeta.  fgj  , H.  VU.f.  s.b.ffi'j.  a.  (hj  According  to  Keble,  c.  7.  but  not  printed  there. 

I ij  Fid.  the  Stat.  barely  prohibitory.  E.  III.  r-7-  G it  E.  III.  e.  9.  V.  Knighton.  (k)  See  them  ccnfured  in  Vaughan,  f.  127,  38j,  401. 

(1.  Moor,  a./.  790  to  803.  (ml  Fid.  hisCenfurc.  4 lnft.  f.  336.  J 

(n)  1 Inji.  f.  408.  /.  1.  e.  a.  Si  autem  talia  nunquam  frisu  nmerint,  <t  chjeurum  6 i difficile  Jit  etrtm  juiicmm,  tune  por.mtur  judicia  in  re/peSunt  1 ,/biu  ad  Mnonnm  Cu- 
riam. Vid.  \ f..  Ill-  7-b.  33  H.  VI.  ig.  a .Ceft  un  13  de  ParlemaU  fg  nos  volumut  eflrt  bien  avis  devant  qut  nous  adnuilasnus  afeun  a8  fait  tr.  !e  Fatlement,  &■  pt> adicnsure 
!t  matter  dais  attendee  jufque  ad  proebein  Partement. 

fo)  Vid-  Mirrour,  a.p.  296,  tojoo.  /p,l  TrcJjlian,  Dcalknappe.  V.  Fo!.  1.  p.  t.  (q)  Knighton,  f.  1 

t r)  Wd.Glan- vil,  p.  1.  Crimen  Lrje  Maje/latjs,  Ut  df  race  v(l  Jedifiotie  perfotue  Domini  Regis  ve(  Regni.  " - 

4tj  Eilfon of  Ghrijlian  SiUjtSion,  p.  sSo. 


1726,  5727-  ib.J.  2693.  Regaliam.  lb.  f.  1694. 
I.CelltS.  eJ.  Anno  1643.  A 3J»  V.  Dugdak's  Chnm.  Ser. 
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'(  646 ) 


“ By  fupenor  powers  orda’mM  of  God.  we  underftand  not  only  I “ bear  rule  by  the  fword,  we  do  not  mean  the  Princes’s  private  will 
“ PthiCCs,  but  all  politick  States  and  Regimens;  lbrne  where  the  | “ againft  iiis  Laws,  but  his  precept  derived  from  bis  Laws,  anJapree- 
11  People,  fnme  where  the  Nobles  have  the  fame  intereft  to  the  fword  I “ ing  with  his  Laws  “ " 

**  that  Princes  have  in  their  Kingdoms  : Arid  in  Kingdoms  where  Princes  | 


XL.  The  Proceedings  againft  Mr.  Samuel  Johnson;  who  was  tried  at  the  K'mgs-Bench  Bar,  Wcjl- 
mtnjltr , for  High- Misdemeanours  (and  found  guilty  of  Writing  and  pubiilhing  two  feditious  and 
fcandalous  Libels  againft  the  Government);  on  Monday  the  aiftof  June,  1686.  2 Jac.  II. 


SAMUEL  JOHNSON  having  been  arraigned  upon  an  Infor- 
mation for  high  mifdemeanours,  in  writing,  printing  and  publifliing 
two  fcanJalous  and  feditious  Libels,  lie.  and  thereto  pleading  Not 
Guilty,  was,  by  a rule  of  Court,  brought  again  to  the  Court  of  King's- 
Ber.ch , IVeflminfler,  on  Monday,  June  the  2 ill,  in  order  to  take  his  trial; 
when  a Jury  of  Knights  and  Gentlemen  of  the  County  of  Surry  bring 
fworn,  the  Information  was  read  ; the  fublhnce  of  which  was,  “ That 
“ he,  the  Prifoner,  had,  in  the  Parilh  of  St.  George' s,  Southwark,  on  the 
“ the  55th  of  May,  in  the  fecond  year  of  his  Majefty’s  reign,  malicioufiy 
**  and  dcftgnedly  publiftied  two  pernicious,  fcandalous  and  foditious  li- 
“ bels,  to  raifeand  ftir  up  fedition  and  rebellion  in  his  Mai  city’s  licge- 
“ fobjedts,  lie."  The  title  of  one  being.  An  Humble  and  Hearty  AJdreft 
to  all  the  Englifll  PrcteJ/ants  in  ibis  prefent  Army.  Which  is  as  follows  : 


An  Humble  and  Hearty  AJdreft  to  all  the  Englifll  Protejlants  in  this  prefent 
Army . 


Gentlemen , 


NE  X T to  the  duty  which  we  owe  to  God,  which  ought  to  be  the 
principal  care  of  men,  of  your  profeffion  cfpecially,  becaufe  you 
carry  your  lives  in  your  hands,  and  often  look  death  in  the  face : the  fe- 
cond thing  that  deferves  your  conftdcration,  is  the  fervice  of  your  native 
Country,  wherein  you  drew  your  firft  breath,  and  breathed  a free  Englijb 
air.  Now  I Would  defire  you  to  confider,  how  well  you  comply  with 
thefe  two  main  points,  by  engaging  in  this  prefent  fcrvice. 

Is  it  in  the  name  of  God,  and  for  his  fervice,  that  you  have  joined  your- 
fel  ves  with  Papifts  ; who  will  indeed  fight  for  the  Mafs-book,  but  burn  the 
Bible  : and  who  fecit  to  extirpate  the  ProteftantReligion  with  your  fwords, 
bccaufe  they  cannot  do  it  with  their  own  f And  will  you  be  aiding  and 
affifting  to  let  up  Mafs-houfes,  to  erect  that  Popifli  Kingdom  of  darknefs 
and  defoiacion  amongft  us,  and  to  train  up  all  our  children  in  Popery  f 
How  can  you  do  thefe  things,  and  yet  call  yourfelves  Proceflants  ? 

And  then  what  fervice  can  be  done  your  Country  by  being  under  the 
command  of  French  and  Irijb  Papifts,  and  by  bringing  the  Nation  under  a 
foreign  yoke?  Will  you  help  them  to  make  forcible  entry  into  the  houfes 
of  your  countrymen,  under  the  name  of  Quartering,  diredtly  contrary  to 
Magna  Charta,  and  the  Petition  of  Right  ? Will  you  be  aiding  and  aflift- 
ing  to  all  the  murders  and  outrages  which  they  (hall  commit  by  their  void 
commiffions?  Which  were  declared  illegal,  and  fufficiently  blalled  by  both 
Houfes  of  Parliament  (if  there  had  been  any  need  of  it),  for  it  was  very 
well  known  before,  that  a l’apift  cannot  have  a commiffion,  but  by  the 
law  is  utterly  difablcd  arid  difarmed.  Will  you  exchange  your  birth-right 
of  Englijb  laws  and  liberties  for  martial,  or  club-law  ; and  help  to  dcllroy 
all  others,  only  to  be  eaten  laft  yourfelves  ? If  I know  you  well,  as 
you  are  Englijbmen,  you  hate  and  fcorn  thefe  things.  And  therefore  be  not 
unequally  yoked  with  idolatrous  and  bloody  Papifts;  Be  valiant  for  the 
truth,  and  Jhew  ycurflves  men. 

The  fame  confiderations  are  likewife  humbly  offered  to  all  the  Englijb 
Seamen,  who  have  been  the  bulwark  of  this  Nation  againft  Popery  and 
Slavery,  ever  fince  Eighty- Eight. 

And  the  other,  viz.  The  Opinion  is  this,  that  Reftflance  may  be  ufed,  in 
cafe  our  Religion  and  Rights  Jhould  be  invaded  t “ Tending  to  withdraw 
“ them  from  their  duty  and  allcginnce,  and  to  excite  and  ftir  up  the  fol 
“ diers,  lie.  to  mutiny  and  rebellion,  lie."  After  this,  the  Information 
was,  by  the  King’s  Counfel,  opened  to  the  Jury,  as  to  the  nature  and  cir- 
cumftances,  togetherwith  the  evil  confcquencesthat  might  attend  fuch  bold 
and  dangerous  attempts : which  being  rendered  largely  and  cxadlty,  as  to 
the  particulars  mentioned  in  the  faid  information,  wherewith  the  Prifoner 
was  charged,  they  proceeded  to  call  their  witnefles  to  prove  the  fact. 

And  Firft,  Mr.  JJelamy,  at  the  Three  Brujhes  in  Southwark,  bcitjg  fworn, 
gave  evidence.  That  coming  acquainted  fome  time  fince  with  the  Prifoner, 
and  about  a fortnight  before  IVbilJuntide  laft,  dtfcourling  with  him,  the 
fecond  of  thefe  Libels  was  mentioned : And  foon  after  he  fent  him  a box 
with  fome  rheams  of  them  in  it,  to  be  difperfed,  and  gave  him  notice  that 
he  had  a fecond  Paper  in  the  Prefs  ; and  withal,  a caution  not  to  publifh 
thofe  he  had  fent  before,  till  he  had  received  that  which  proved  to  be 
the  former  Libel  before-mentioned.  And  further,  that  about  fix  or  eight 
months  before  that,  the  Prifoner  had  fent  him  other  Libels  to  difpcrfe : 
and  being  fhewed  the  Libels  mentioned  in  the  Information,  he  depofed, 
they  were  the  fame  that  had  been  fent  him.  His  man  likewife  gave  evi- 
dence, That  he  had  received  a box  nailed  up,  but  could  give  no  account 
of  -what  was  in  it,  as  to  particulars. 

Ann  JVhitney , fometime  fervant  to  the  Prifoner,  being  fworn,  gave  evi- 
dence, That  by  her  matter's  or  miftrefs’s  direction,  fhc  was  not  certain 


which,  {he  took  a porter,  and  caufed  him  to  carry  a box,  wherein  one  of 
ihc  Libels  mentioned,  viz  the  fecond,  was  inclofcd  to  Mr.  Belamy  : And 
that  fli.  nad,  by  the  like  order,  carried  other  papers  loofe  ; fome  of  which 
were  the  Addrtfs,  lie.  And  being  afk  :d  by  the  Prifoner,  how  flic  knew 
that  ? Her  reply  was.  That  fhe  knew  it,  infomuch  that  Ihe  had  read  the 
title,  and  very  well  remembered  it. 

The  Porter  that  carried  the  box  gave  evidence.  That  the  maid  had 
hired  him  to  carry  a box  to  the  Three  Brujhe >,  and  that  fhc  went  with  him, 
and  paid  him  according  to  agreement,  and  that  he  took  it  up  in  Spital- 
fieUs.  After  this,  the  me  lunger,  who  fearched  the  Pri  loner’s  lodging  with 
the  Right  Honourable  the  Earl  of  Sunderland 's  warrant,  being  iwotn, 
gave  evidence.  That  he  found  a Paper  in  writing,  upon  a table  or  fhelf, 
which  appeared  in  Court  to  be  part  of  the  copy,  or  the  fame  with  the  pa- 
per, entitled  The  Opinion,  4cc.  he  fwearing,  upon  fight  thereof,  that  it  was 
the  fame  he  found  in  the  prifoner’*  lodging.  Then  was  the  Book  of  the 
Veftry,  or  Parilh  affairs  oi  St.  Paul’s,  C went -gar  den,  produced;  wherein 
the  Prifoner,  fometime  part,  had  given  an  acquittance  for  money  received, 
as  an  afliftant  Curate,  (Ac.  which  being  compared  with  the  paper,  feemed 
not  to  differ  in  the  hand.  But  no  other  evidence  appeared  in  that  cafe, 
than  that  thd  Book  had  been  always  kept  in  the  Veftry,  and  for  the  moft 
part  under  lock  and  key,  and  it  being  put  to  the  prifoner,  he  did  not 
greatly  deny  it.  When  for  a furthei  confirmation,  Jthn  Darby,  a Printer, 
and  his  wife,  were  fworn  ; The  former  depofing,  That  he  had  printed  a 
book  for  the"  prifoner  from  a manufeript,  and  that  hand  was  very  like  that 
of  the  Libel  produced  in  Court : but  he  had  never  fecn  him  write,  and 
therefore  could  not  be  pofitive  that  that  manufeript  was  his  own  hand. 

As  for  his  wife,  ner  evidence  was,  that  the  prifoner  paying  her  fome 
| money,  fhe  had  given  him  an  acquittance;  but  that,  as  Ihc  conceived, 

I he  wrote  all  but  her  name  ; for  going  up  flairs,  he  foon  returned  with  an 
acquittance,  which  flic  fubferibed. 

This  being  what  materially  was  given  in  evidence  for  the  King,  tho 
l Prifoner  had  leave  to  make  his  defence  : who  after  lome  difcourlc,  al- 
ledged.  That  he  had  been  confined,  and  had  not  had  opportunity  to  pre- 
pare for  his  defence,  as  not  having  leave  to  go  to  his  Counfel.  To  which 
the  Court  replied.  That  he  had  leave  upon  the  motion  made  on  his  be- 
half, to  fend  for  Counfel ; and  that  they  ought  not  to  be  refufed  coming 
to  him.  Then  he  urged  fevcral  other  matters,  which  being  over-ruled  by 
the  Court,  he  proceeded  to  intimate,  that  he  hoped,  that  feeing  he  was 
indidled  for  a feditious  and  fcandalous  Libel,  lie.  the  Jury  would  confi-* 
der  whether  thofe  papers  they  had  heard  read,  were  fo  or  no?  But  was 
tolJ,  that  the  Jury  ought  to  confider  it  only  as  to  the  matter  of  faift,  whe- 
ther he  was  guilty  of  writing  or  publiftnng  them,  -J 1c.  ? and  that  the  reft 
lay  in  the  breaft  of  the  Court  to  confider.  Thereupon  he  urged.  That 
though  they  might  be  fent,  yet  it  W2s  no  publication,  as  it  was  laid  in  the 
indidtraent,  becaufe  the  box  was  nailed.  But  being  fully  anfwcrtd  in  that 
point,  and  loofe  papers  appearing  likewife  to  be  fent,  the  ' ounfel  for  the 
King  fummed  up  their  evidence  to  the  Jury,  none  appearing  on  the  be- 
half of  the  prifoner. 

After  which,  the  Court  gave  the  charge,  putting  the  Prifoner,  as  well  as 
the  Jury,  in  mind  of  the  great  mifehief  that  fuch  Libels  might  occafiun: 
And  minded  him  likewife,  that  it  was  within  a final!  matter  of  High- 
Treafon;  and  might  have  been  rnifed  to  that  degree,  were  not  the  laws, 
and  thofe  who  managed  them,  tender  of  life,  i Sc. 

After  the  charge  was  given,  the  Jury  withdrew  ; and  returning  within 
a quarter  of  an  hour,  brought  in  the  Prifoner  guilty  of  the  High  Mii'dc- 
meanour. 

Nov.  16,  following,  Mr.  Jshnfcn’s  fentence  was  pronounced  by  Sir 
Fran  is  Withint,  as  follows  ; To  pay  5C"  marks  to  th-  Kin;*,  and  to  li* 
in  prifon  till  it  was  paid  ; to  Hand  three  times  in  the  oiilerv  on  the  Mon- 
day following,  in  the  Palace-yard , ejltrnnfi .r  , on  UJdnefiay,  ar  Charir.g- 
Croft ; and  the  M nday  after  at  the  Royal- Exchange ; and  to  be  whipt  by 
the  common  Hangman  from  Newgate  to  Tyburn 

After  Sentence  was  pal!  upon  him,  in  order  to  load  him  with  the  greater 
ignominy,  the  Courtier' . on  pretence  of  refpedt  to  the  Church.moved,  That 
before  the  execution  of  rhe  fcntenCe,  h lhould  bedcgiadcd  from  the  order 
of  Priefthood.  This  ought  to  have  been  done,  according  to  the  Canons,  by 
his  own  Diocefan,  the  Bilhop  of  London  ; but  that  Prelate  was  then  under 
a fu  I pen  fiun  himfclf,  becaufe  hewould  not  obey  the  King’s  Orders  to  fuf- 
pend  Dr.  Sharp,  now  Archbiftiop  ol  Fork,  for  preaching  againit  Popery  in 
his  own  Parilh  Church  of  St  Giles's  in  t e Fi.lds.  Dr.  Care-as,  Bilhop  of 
Durham,  Dr.  Sprat,  Bilhop  of  Rocbejter , and  Dr.  Tj'hite,  Bilhop  of  Peter- 
borough, being  then  Commiflioners  for  the  dioccfc  of  London,  in  the  place 


* Glanvil.  Prol.  BraSen,  vet.  HI.  c.  9.  Fbta.  lib.  1.  c.  17.  Foritfeae,  c.  9.  Mir.  p.  9-  . 

f This  it  printed  in  Mr.  jtbnfoA s Work*,  f.  150,  to  1 <56,  which  being  too  long  to  infcrt  here,  the  Reader  is  referred  to  it-  . 

Mr.  JehiJon,  i68t,  was  tried  on  an  Information,  in  th?  King’s- Bench,  for  writing  Julua  the  Jpo/tate,  and  lined  jee  marks,  and  committed  Pnfnncr  to  the  King's. 
Beneb  rill  he  lhould  pay  it ; which  they  knew  was  the  fame  with  perpetual  ini  pri  for.  me  nt,  fince  he  was  not  able  to  pay  that  fum.  Thus  he  was  condemned  and  committed, 
to  the  great  Joy  of  the  I’apifts;  when  111  him  l hey  faw  the  Laws  of  England  condemned  by  the  Judges,  who  Hudy’4more  to  oblige  the  Court  than  to  do  their  duty.  Set 
fome  Memoirs  of  Mr.  S.  Johnfon,  p.  7.  in  his  liaiks. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


(6+7) 

of  the  fufpended  Bifliop,  were  appointed  to  degrade  Mr.  'John [an  ; which 
they  performed  in  the  Chaptcr-houfe  of  St.  Paul' s,  where  Dr.  Shir  lock  and 
other  Clergymen  attended  : but  Dr.  Stillingfieet,  then  Dean  of  St.  Paufs, 
refufed  to  Save  any  hand  in  it. 

When  they  came  to  the  formality  of  putting  a Bible  in  his  hand,  and 
taking  it  from  him  again,  he  was  much  afiedted,  and  parted  with  it  with 
difficulty,  kiffing  it,  and  faying  with  tears,  that  thtj  teuld  not  however  de- 
prive him  of  the  ufi  and  btnrfit  of  that  fatred  Depofitum.  It  happened  that 
they  were  guilty  of  an  omifiion,  in  not  dripping  him  of  his  cafiock  ; 
which,  as  flight  a particular  as  it  might  fecin,  render'd  his  degradation  im- 
perfect, and  afterwards  faced  him  his  benefice. 

On  the  id  of  Diet  tuber,  1686,  the  fcntence  was  put  in  execution  ; which 
Mr.  Jobnfon  endured  with  as  firm  a courage,  andasChriltian  a behaviour 
as  ever  was  difeover'd  on  any  fuch  occafion  : tho*  at  the  fame  time  he  had 
a quick  fenfe  of  every  ftripe  which  was  given  him,  with  a whip  of  nine 
cords  knotted,  to  the  number  of  317. 

In  the  fir!*  Parliament  after  the  Revolution,  when  the  Houfe  of  Com- 
mons was  preparing  an  Act  of  Indemnity,  Mr.  Jobnfon  was  advifed  by  his 
friends  to  get  a claufe  put  into  it,  that  he  might  have  his  remedy  at  Law 
aczinll  fuch  as  had  been  his  illegal  oppreffors.  They  feemed  tobefcnfible 
that  they  were  obnoxious,  and  could  not  juftify  what  they  had  done.  About 
that  time  the  Lord  Bilhop  of  Durham  gave  Mr.  Jobnfon  and  his  lawyer  a 
meeting,  and  made  his  peace  with  him,  to  their  mutual  fatisfaction. 

Sir  Francis  Wiihins,  who  pronounced  the  Sentence  again!*  him,  fent  a 
relation  of  Mrs.  John  fin's  to  tell  him  a feign’d  (lory,  that  Sir  Francis  lay 
dant'croufly  ill,  and  could  not  die  in  peace,  unlcfs  Sir.  Johnfin  would  for- 
giveVim  : To  which  he  reply’d.  That  he  heartily  forgave  him  what  in- 
jury he  had  done  to  him.  Some  few  days  after,  the  fame  perfon  brought 
Sir  Francis  to  Mr.  Johnfin , as  he  was  walking  in  IVeJiminJler-hall ; where 
Sir  Francis  faiuted  him,  and  told  him,  That  hifChri/lian  and  kind  anfiver 
had  prov’d  a reviving  Cordial  to  him.  To  which  Mr.  Johnfin  rcply’d. 
That  he  heartily  forgave  the  injury  done  to  hint  Iclt ; but  as  he  had  been 
an  enemy  to  his  country,  he  hoped  he  would  be  made  accountable  for  it: 
it  being  a common  faying  with  him.  That  he  was  obliged  to  forgive  bis  own 
enemies,  but  net  the  enemies  of  his  Country. 

The  Parliament  taking  Mr.  Johnfin’ s cafe  into  confideration,  rcfolvcd, 
June  11,  1689,  That  the  Judgment  given  again!*  him  in  the  King’s- 
Btnch,  upon  an  information  for  a mifdemcanor,  was  cruel  and  illegal. 

A Committee  was  at  the  fame  time  appointed  to  bring  in  a Bill  for  rc- 
verfing  that  Judgment : and  being  alfo  ordered  to  enquire  how  Mr.  John- 
fin came  to  be  degraded,  and  by  what  authority  it  was  done;  Mr.  Chrijly , 
the  Chairman,  fomc  days  after,  reported  his  cafe  to  this  purpofc : 

“ That  in  Trinity-Term,  1686,  an  information  was  exhibited  again!* 
“ Ms.  Johnfin,  in  the  name  of  Sir  Robert  Sawyer,  Attorney-General,  far 
«*  writing  and  publiftiing  » fcandalous  and  feditious  Libel,  intitled.  An 
«*  humble  and  heat ty  Addrefs,  Sec.  That  the  fame  Term  they  forced  him 
“ to  plead,  got  a Jury  to  find  him  guilty,  and  Sir  Fra. sis  IFitbhts  pro- 
“ nounced  the  following  Sentence  upon  him  : To  pay  five  hundred  marks 
“ to  the  King , and  to  lie  in  prifin  til!  'twos  paid:  To Jlantt  thrice  in  thepil- 
“ t ry,  in  the  Palace-yard,  at  Charing-crols,  and  at  the  Old-Exchange  : 
“ and  to  be  v/hipt  by  the  Common  Hangman from  N ewgate  to  T yburn . That 
“ the  Judges  then  in  Court,  were  the  Lord  Chief-Juftice  Herbert,  Sir 
« Francis  IVitbins , Sir  Robert  [Fright,  and  Sir  Richard  Holloway.  That 
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“ apprehending  'twould  be  a fcandal  to  the  Clergy  to  have  fo  infamous  a 
“ punifhment  inflicted  on  a Minifter,  they  defired  Mr.  Jobnfon  might  be 
“ firft  degraded  : In  order  to  which,  being  a pnfoner  in  the  King' t-Pensb, 
“ in  the  diocefe  of  the  Bilhop  of  JFinchcJlrr,  he  was  fummoned  to  appear 
“ the  20th  of  November,  in  the  convocation-boufe  of  St.  Paul’s,  in  the 
“ diocefe  of  London , his  Living  being  within  that  diocefe,  and  brought 
“ thither  by  Habeas  Corpus  : where  he  found  the  Bifhops  of  Durham,  Rs- 
“ chcjlcr , and  Peterbsrcugh,  Comrniflioncrs  to  cxcrcifc  the  jurifdiction  of 
“ the  Bifliop  of  London,  during  his  fufpeniion  ; with  fome  Clergymen, 
“ and  many  Spoliators.  A Libel  was  exhibited  again!*  him,  charging 
“ him  with  great  milbehaviours,  tho’  none  were  fpecified  or  proved. 
“ Thar  Mr.  Johnfon  demanded  a copy  of  the  Libel,  and  an  Advocate,  both 
“ which  the  Bi (hops  denied,  and  immediately  proceeded  to  fentcnce,  That 
“ he  fhould  be  declared  an  infamous  perfon,  that  be  fnouli  be  deprived  of  his 
“ Rectory,  that  he  fhould  be  a mere  Layman,  and  no  Clerk,  and  be  deprived  of 
“ all  right  and  privilege  of  Priejibsad ; that  he  fit  aid  be  degraded  thereof, 
“ and  of  all  vejlments  and  habits  of  Prieflhood.  Again!*  which  proceedings 
“ Mr.  Johnfin  proteflxd,  as  being  again!*  Law,  and  the  1 33d  Canon ; 110c 
“ being  done  by  his  own  Diocefan.  But  his  proteflation  was  refufed,  as 
“ was  alfo  his  appeal  to  the  King  in  Chancery. 

“ After  which,  they  proceeded  to  degrade  him,  by  putting  a fquare  cap 
“ on  his  head,  and  then  taking  it  off:  by  pulling  off  his  gown  and  girdle, 
“ which  he  demanded  as  his  proper  goods,  bought  with  his  money,  which 
“ they  promifcd  to  fend  him,  but  he  could  not  get  them  till  he  paid  twenty 
“ Bulling*.  Then  they  put  a Bible  into  his  hands,  which  he  not  parting 
“ with  readily,  they  took  it  from  him  by  force.  That  on  the22dof  No- 
“ vember , the  Judgment  in  the  King' s-Bench  began  to  be  executed  with 
“ great  rigour  and  cruelty:  that  Mr.  Roufi , the  Under-Sheriff,  tore  off 
“ his  caffok  on  the  pillory,  and  put  a frizc  coat  upon  him  : that  he  was 
“ whipp'd  with  a whip  of  nine  cords,  knotted,  which  was  (hewed  to  the 
“ Committee.  That  Mrs.  Johnfin  had  alfo  an  Information  exhibited 
“ again!*  her,  for  the  like  matter  as  that  again!*  her  hulband. 

“ On  all  which,  the  Committee  came  to  the  following  refolutions; 
“ which,  on  the  report,  were  all  agreed  to  by  the  Houfe ; That  the  Judg- 
“ mint  agalti/l  Mr.  Johnfon  was  illegal  and  cruel : That  the  Ecclefta/iiceel 
“ Commijfion  was  illegal,  and  confiquently  the  fufpenfton  of  the  Bi/hop  of  Lon- 
“ don,  and  the  authority  committ.d  to  the  three  Bijhops  null  and  illegal.  That 
“ Mr.  Johnfon  not  being  degraded  by  his  own  Diouftn,  if  hi  had  defirv’d 
“ it,  was  illegal : That  a Bill  be  brought  in,  to  rtverfi  the  Judgment,  and 
“ to  declare  all  the  proceedings  bfore  the  three  Bi/hops  null  and  illegal.  And 
“ that  an  Addrefs  be  made  so  Ins  Majtjly , to  recommend  Mr.  Johnlon  to  fimt 
“ EccUfsaJlical  Preferment,  fuitable  to  his  ferviees  and  fufferings.” 

The  Houfe  likewife  ordered.  That  in  the  faid  Bill  the  proceedings  upon 
the  Ecclefiaftical  Commiffion  Ihould  be  declared  void. 

The  Houfe  prefented  two  Addrcffes  to  the  King  in  behalf  of  Mr.  John- 
fin: But  tho’  his  Majefly  was  inclinable  enough  to  have  complied  with 
their  requcll,  Mr.  Johnfin  could  never  obtain  any  Church-Preferment. 
Mr.  Johnfin,  however,  being  a man  of  fuch  merit,  did  not  pafs  altogether 
without  a reward  t for  the  King  gave  him  threcjhundred  pounds  a-year  out 
of  the  Pejl-ojfce,  for  his  and  his  Ton’s  life;  befides  a thoufand  pounds  in 
money,  and  likewife  bellowed  a place  of  about  a hundred  pounds  a-year 
on  his  fon. 


41.  The  Trial  of  Rowland  Walters,  &c. 


XLI.  The  Trial  of  Rowland  Walter s,  Dearing  Bradjhaw,  and  Ambrofe  Cave , Gent,  (for  murdering 
of  Sir  Charles  Pymm , Bart.)  at  the  Sefiions  held  at  the  Old-Bailey , on  Friday  the  firft  day  of  June 
1688,  before  the  Right  Honourable  Sir  John  Shorter,  Knt.  Lord-Mayor  of  the  City  of  London , 
and  Sir  Bartholomew  Shower , Knt.  Recorder  of  the  fame  City  ; together  with  others  his  Majefty’s 
Juftices  of  the  Peace  lor  the  City  of  Lo?idoni  and  County  of  Middlefex. 


CR  Y E R,  make  Proclamation. 
Cryer.  Oyes,  Oyes,  Oycs !_ 


Clerk. 

Clerk.  Keeper  of  Newgate,  bring  thePrifoners  to  the  Bar. 
( Which  was  done). 

Clerk.  You  the  prifoners  at  the  Bar,  thofc  men  whom  you  fhall  hear 
called,  and  perfonally  appear,  arc  to  try  between  our  fovercign  Lord  the 
King,  and  you  who  arc  arraigned,  upon  your  feveral  lives  and  death  : if 
you  (hall  except  again!*  any  one  of  them,  you  muff  fpeak  before  they  be 
fworn. 

Clerk.  Cryer,  call  Henry  Dyer. 

The  Jurors  fworn  are  as  followeth  : 

Henry  Dyer , Richard  Chafe, 

Giles  Boggs,  Samuel  Burgefs,  Obadiah  Hickman, 

Matthew  Jerman,  William  FiUiers,  John  Read, 

Timothy  fFaldoe,  John  Frith,  Francis  Willis. 

Who  were  all  fworn. 

Clerk.  Cryer,  count  thefe,  twelve  good  men  and  true. 

Clerk.  Cryer,  make  proclamation.  (Which  was  done). 


Clerk.  You  Gentlemen  of  the  Jury,  look  upon  the  Prifoners  at  the  Bar , and 
hearken  to  their  Charge  ; they Jland  inch  fled  by  the  names  of  Rowland  W alters, 
Dearing  Bradfhaw,  and  Ambrofe  Cave,  Gents,  for  that  they  not  having  the 
fear  of  God  before  their  eyes,  but  being  inftigeted  and  fiiuced  by  the  Devil,  and 
their  own  wicked  Hearts,  on  the  fourth  Day  of  May,  in  the  fourth  year  of  the 
reign  of  our  frvereign  Lord  King  James  II.  in  tbeParifhof  St.  Nicholas  Cole- 
Abby,  in  and  upon  Sir  Charles  Pymm,  Bart ■ felonioujlr,  wilfully,  and  of 
their  malice  fore-thought , did  male  an  ajfault ; and  that  he  the  [aid  Rowland 
Walters,  Laving  th.-n  and  there  in  his  right-hand,  a certain  R pur  made  of 
iron  or  Jieel , of  the  value  of  about  5 s.  and  him  the  faid  Sir  Charles  Pymm  in 


and  upon  the  right  fide  of  him  the  faid  Sir  Charles  Pvmm,  a little  above  the 
right  pap,  did  Jlrikc  and  thru  ft  ai  afortfaid\  giving  him  the  (aid  Sir  Charles 
Pymm,  a little  above  the  right  pap,  one  mortal  wound  of  the  breadth  of  one 
inch,  of  the  depth  of  ten  inches  : and  that  they  the  faid  Dearing  Bradfhaw,  and 
Ambrofe  Cave,  were  prrfent,  aiding,  abetting , and  affifting  him  the  faid 
Rowland  Walters,  in  the  perpetration  of  the  faid  wilful  murder  of  him  the 
faid  Sir  Charles  Pymm.  So  that  they  three,  the  prifoners  at  the  Bar,  with 
malice  fore-thought,  did  intentionally  kill  and  deftroy,  and  wilfully  murder  him 
the  fasd  Sir  Charles  Pymm,  agamjl  the  peace  of  our  Sovereign  Lord  the  King, 
his  Crown,  and  Dignity,  and  againjl  the  form  of  the  Statute  in  that  cafe  made 
and  provided.  Upon  this  Indiflment  they  have  been  arraigned,  and  have  here- 
unto pleaded  Not  Guilty,  and  for  their  Trial,  have  put  themfilves  upon  God  and 
their  Country,  which  Country  you  are.  Your  bufmrfs  is  to  enquire,  whether 
they,  or  either  of  them  committed  this  felony  and  murder  as  aforefaid ; if  you  find 
them , or  either  of  them,  guilty  of  the  faid  wilful  murder,  you  are  to  enquire  what 
goods  and  chattels  they,  or  either  of  them,  had  at  the  time  of  the  committing  of 
the  faid  wilful  murder-,  but  if  you  find  them  not  guilty,  you  are  to  fay  fi ; and 
hear  your  evidence. 

Mr.  Walters.  My  Lord,  I humbly  defire  thefe  Gentlemen  may  be  tried 
before  me. 

Court.  That  cannot  be,  Mr.  Walters,  bccaufe  you  are  all  three  put  into 
one  Indictment. 

Counfil for  the  King.  My  Lords,  and  you  Gentlemen  of  the  Jury,  I 
am  here  retained  a Count'd  for  the  King,  again!*  the  Prifoners  at  the 
Bar,  who  all  three  Band  indicted  for  the  murder  of  Sir  Charles  Pymm, 
Bart,  in  the  Parifh  of  St.  Nicholas  Co/e-Abby,  thrufting  him  through  the 
body  near  the  right  pap,  giving  him  a mortal  wound,  of  which  he  then 
and  there  inftamly  died.  The  other  two  prifoners  fland  indidted  for 
aiding,  abetting,  and  affifting  him  the  faid  Waiters  in  the  faid  murder. 

Another 
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f/jr  the  Murder  cf  Sir  Charles  Pymiris 


Another  Coustfil  for  tie  King.  My  Lords,  this  Murder  fell  out  on  the 
fourth  day  of  May  lafl,  after  this  manner,  viz.  Tlie  faid  Sir  Chen  les  Pymm, 
one  Mr.  Mirriday,  Mi . Neale,  and  Sir  Thomas  Middleton.  and  others;  dined 
at  the  Su.au-’favei a upon  Ftjh-jlreet-hUl ; after  they  were  come  into  the 
houfe  they  went  Up  flairs  ; after  which  the  Prifoners  at  the  bar  came  into 
the  houfe,  and  took  another  room  to  dine  of  beef  and  other  things.  But 
one  of  Sir  Charles’  s company  defired  to  have  a plate  of  it ; upon  which 
Mr.  CloudJIey  told  them  fomc  Gentlemen  had  befpoke  it  for  dinner ; bur  he 
faid  he  would  get  them  a plate  of  it,  which  was  frnt  up,  and  ordered  to 
be  reckoned  into  Mr.  Walters  the  prisoner's  bill.  After  dinner  they  drank 
their  healths,  and  returned  them  thanks  for  their  berf ; and  towards  the 
evening  Sir  Charles  Pymm  and  his  friends  came  down  flairs,  and  met  the 
prifoners  at  the  bottom,  and  Mr.  Cave  afkcd  them  how  they  liked  the  beef  J 
that  was  lent  up  r upon  which  one  in  the  company  anfwcrcd,  and  told 
them,  They  did  not  fend  it,  for  they  had  paid  for  it.  Upon  which  farther  I 
words  arofe,  and  Mr.  Bsadjhaw  drew  his  fword,  and  fell  upon  hir  Charlei  1 
Pymm ; but  he  got  out  into  the  ftreet.  After  which  Mr.  Walter!  came  | 
forth,  and  plucked  Sir  Charles  Pymm  by  the  arms,  and  forced  him  to  fight 
with  him,  faying,  Here  is  my  hand,  and  here  is  my  fword  ; and  *js  form  j 
cs  he  was  in  the  flreef,  he  received  this  mortal  wound,  and  fo  fell  down  1 
dead.  After  this,  Mr.  Wallers  took  him  by  the  nape  of  the  neck,  and  I 
dafli’d  his  head  upon  the  ground,  and  cried  out,  God  damn  you, you  are  dead : , 
and  faid  farther,  Let  the  fword  alone  in  bis  body.  Mv  Lord,  this  fliall  be  | 
proved  to  be  done  without  any  manner  of  provocation  ; 3tid  if  fo,  I hope  1 
you.  Gentlemen  of  the  Jury,  will  find  him  guilty  of  wilful  murder. 

Clerk.  Call  Mr.  Min id  y.  Mr.  Neale , Mr.  Palms , and  Mr.  Bridges. 
[Who were  /worn.) 

Mr.  Mitriiay.  My  Lord,  on  the  fourth  day  of  May  lafl,  on  a Friday, 
Sir  ChiirUs  Pymm,  myfclf,  and  thefe  Gentlemen  hire  in  Court,  came  to  | 
dine  at  the  Swan-Tavern  in  Old  Fifh-jlreet.  We  afkcd  for  meat,  and  Mr.  1 
Cle/udjley , the  man  of  the  houfe,  told  us,  wc  might  have  filh,  for  he  had  I 
no  meat,  but  what  wire  befpoke  by  Mr  Walters  and  his  company.  We  | 
defiled  him  to  help  us  to  a plate  of  it,  if  it  might  be  got,  which  we  had 
brought  up  flairs;  after  dinner  we  drank  the  Gentlemen’s  healths  that  frnt 
it,  and  returned  them  thanks  for  it.  A while  after  Sir  Thomas  Middleton 
went  away,  and  about  an  hour  after  that,  or  thereabouts.  Sir  Charles  Pynm 
and  the  reft  of  us  came  down  to  go  away  ; and  when  wc  were  in  the  entry, 
Mr.  Cave  met  us;  and  afked  Sir  Charles  how  he  liked  the  beef  that  was  lent 
up  ; who  anfwered,  We  did  not  know  you  fent  it,  for  wc  have  paid  for  it. 
Then  the  boy  that  kept  the  bar  told  us,  that  he  diJ  not  reckon  it  in  the 
bill  j upon  which  Mr.  Cave  feemed  to  take  it  ill : But,  my  Lord,  I can- 
not be  pofitive  whether  Mr.  Bradjhaw  and  Mr.  Palms  were  at  any  words. 
Then  I took  Mr.  Cave  to  one  fide  into  the  entry,  and  he  thought  that  I 
had  a mind  to  fight  him,  but  1 did  what  I could  to  make  an  end  of  the 
quarrel.  {Upon  which  she  Court  highly  eommended  Mr.  Mirriday.] 

Court.  This  was  in  the  entry,  but  where  was  Sir  Charles  Pymm  ? 

Mr.  Mirriday.  lie  was  then  in  the  entry. 

Court.  Where  was  Mr,  Walters? 

Mr.  Mirriday.  He  was  at  the  door,  my  Lord  ; but  I cannot  fwear  pofi- 
tively  to  any  particular  paflage  as  to  the  murder  ; but  Mr.  Waiters  called 
Sir  Charles  Pymm  rogue,  and  gave  him  very  ill  words,  and  I faw  him  rake 
him  by  the  neck,  and  forced  his  head  downwards,  and  fan!,  God  damn  him, 
he  is  dead,  to  the  beft  of  my  remembrance,  my  Loid.  Then,  1 took  Sir 
Charles  up  in  my  arms,  and  pulled  the  fword  out  of  his  body,  and  then 
Mr.  Walters  f.iid,  God  damn  him,  let  itjlaysn  his  guts,  or  in  his  body,  or 
words  to  that  effect. 

Court.  Was  Mr.  Cave  or  Mr.  Bradjhaw  at  the  place  where  Sir  Charles 
fell  ? 

Mr.  Mirriday.  No,  my  Lord,  they  were  in  the  entry  feuffling  there. 

Court.  What  came  of  Mr,  Walters  afterwards  ? 

Mr.  Mirriday.  My  Lord,  he  flay'd  a little  till  I had  pulled  the  fword 
out  of  his  body,  then  he  rail  away. 

Court.  Did  they  draw  their  fwords  in  the  entry  ? 

Mr.  Mirriday.  I cannot  tell  that? 

Court.  Did  you  fee  them  draw  their  fwords  ? 

Mr.  Mirriday.  I cannot  fay  Sir  Charles  Pymm's  fword  was  drawn,  but 
I faw  Mr.  Walters  draw  his  fword  in  the  ftreet. 

Court.  Do  you  know  whether  Mr.  Watters  was  wounded  or  no  ? 

Mr.  A'lirriday.  I do  not  know  that,  for  I did  not  fee  the  wound  given. 

Court.  Ms.  Walters,  will  you  afk  him  any  queftions  ? 

Mr.  Waiters.  Yes,  my  Lord  : Mr.  Mirriday , what  did  you  fay  to  Sir 
Charles  Pymm  in  the  Fifh-mongcr's  fliop  ? Did  you  not  fay,  Go,  and  fight 
him,  and  I will  be  your  Second  ? 

Mr.  Mirriday.  My  Lord,  1 do  not  remember  one  word  of  that. 

Court.  Mr.  Mirriday,  were  you  in  any  Fiflimongcr's  fliop  ? 

Mr.  Mirriday.  Yes,  my  Lord,  I was  there  ; hut  Ido  not  remember  one 
word  between  Mr.  Walters  ar.d  Sir  Charles,  and,  as  1 hope  foe  falvation, 

I faid  no  fuch  thing;  and  that's  all  1 have  to  fay. 

Clerk.  Crycr,  call  Mr.  Neale. 

Mr.  Neale.  My  Lord,  I went  and  met  with  thefe  Gentlemen  that  dined 
with  us  at  the  aforefaid  Tavern,  and  we  had  fifh  and  two  beef  marrow- 
bones, and  a plate  of  beef  for  dinner  ; and  when  we  came  down  to  go 
away,  thefe  Gentlemen  met  us,  and  laid,  God  damn  you,  how  did  you  like  she 
beef?  which  raifed  a quarrel  among  us ; but  immediately,  after  1 thought 
it  was  all  over,  I faw  Mr.  Walters  run  Sir  Charles  Pymm  thorough. 

Court.  Was  bis  fword  drawn  ? 

Mr.  Neale.  Yes  both  of  their  fwords  were  drawn. 

Court.  W here  was  Mr.  Bradjhaw  ? 

Mr.  Neale.  1 cannot  all  where  he  was  directly  : but,  my  Lord,  I heard 
Sir  Charles  Pymm  fay  nothing  to  Mr.  Waiters. 

Clerk.  Crycr,  call  .Mr.  Palms. 

Mr.  Palms.  My  Lord,  after  the  reckoning  was  paid,  we  came  down 
flairs,  and  called  for  a coach,  ar.d  becaufc  it  rained,  there  was  none  to 
be  had  ; and  thefe  Gentlemen  followed  us  into  the  entry,  and  fo  words  to 
the  fame  purpofe  as  aforefaid  patted  between  them  ; after  which,  1 met 
Mr.  Bradjhaw,  and  we  fell  out  in  the  Filhmongcr’s  fhop. 

Court.  Whobcgan  ? — Mr.  Palms.  1 know  not,  1 cannot  Icmcmber  that. 

Court.  Were  you  not  in  drink  ? 

Mr.  Palms.  My  Lord,  wc  drank  nine  or  ten  bottles  amnna  fix  of  us ; 
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after  which  Mr.  Bradjhr.w  ahd  I drew  our  fwords,  and  then  Mr.  Min  idny 
came  and  teok  him  away  from  me  into  the  entry,  and  in  the  mead  lime, 
while  we  were  talking  In  the  entry,  the  bufinefs  was  done. 

Court.  Wfcre  your  fwords  put  up  again  ? 

Palms.  I had  put  up  mine. 

Couijel for  the  King.  Did  you  take  notice  of  what  patted  between  Mi'. 
Walters  arid  Sir  Charles  Pymm  ? 

M r.  Palms.  I heard  nothing  of  high  words. 

Court.  Yes,  yes,  it  was  all  about  the  beef. 

Clerk.  Crycr,  call  for  Mr.  Prejland,  the  Bar-keeper. 

Prejland.  My  Lord,  I made  the  bill  for  the  reckoning. 

Court.  Did  you  put  the  beef  into  the  bill  ? 

Pi  tflatid.  No,  1 did  not ; when  they  came  down  flairs,  the  coach  was 
fetch'd  for  them,  viz.  ,for  Sir  Charles  Pymm  and  his  company,  and  the 
reckoning  was  paid.  When  Sir  Charles  Pymm  and  the  reft  of  his  compa- 
ny came  down  into  the  entry,  Mr.  Walters  came  out  of  the  room,  ci.  and 
i heard  them  argue  about  their  dinner,  and  they  came  tome,  anJ  afkcd  me 
what  was  to  pay  for  beef,  and  I toid  them  nothing. 

Court,  Did  you  fee  the  man  killed  ? 

Prejland.  My  Lord,  I did  not  fee  him  killed,  not  I. 

Court.  Who  was  it  that  quarrelled  with  the  coachman  ? 

Prejland.  My  Lord,  Mr.  Nrnle  quarrelled  with  the  Coachman  about  his 
flaying  : the  Coachman  refufed  going  with  him,  bccaufe  his  Hoi  lbs  were 
hot. 

CUrl.  Crycr,  call  Mr.  Brummi  Ige. 

Mr.  Brummidge.  My  Lord,  between  eleven  and  twelve  a-clock  in  the 
morning  on  the  fourth  of  May  lafl,  Sir  Charles  Pymm  came  to  Mr.  Cloudj- 
ley's  door  in  a coach,  and  afkcd  him  what  he  might  have  lor  dinner ; w ho 
told  him  that  he  might  have  a mullet  and  fome  fmelts,  and  I fold  a mul- 
let to  Mr.  Clot, ,1/ley:  fo  Sir  Ch.rLs  went  to  the  Exchange,  and  i faw  no 
more  cf  him  till  1 law  him  kill’d.  While  i was  in  the  houfe,  came  in  one 
Mr.  Allth  and  others,  to  enquire  for  Sir  Charles  Pymm , and  Mr.  Cloudjhy 
told  them  that  he  had  befpoke  a dinner,  and  was  gone  to  the  Exchange, 
viz.  a mullet  and  fome  fraelts  ; but  one  of  the  Gentlemen  defired  a bit  of 
the  beef  that  was  at  the  fire,  fo  Mr.  CloudJIey  laid  he  would  get  a plate  for 
him.  So  I went  to  the  door,  anJ  the  Coachman  came,  and  his  horfi-s 
being  hot,  he  defired  to  go  away  becaufc  it  rain'd  ; but  Mr.  Neale  put  his 
foot-boy  into  the  coach,  and  the  Coachman  after  pulled  his  Boy  out  of  the 
coach,  and  drove  away.  And  after  thar,  I faw  Mr.  Cave  and  others  come 
to  the  door,  and  jollied  each  other  into  the  next  fliop,  and  were  at  very 
high  words;  and  fo  afterwards  they  went  into  the  entry  again,  and  Sir 
Charles  Pymm  and  Mr.  Walters  came  out  without  the  door,  the  latter  of 
which  faid.  Here  is  my  band,  and  here  is  my  fword-,  but  they  returned  both 
in  again  into  the  Tavern,  and  within  two  minutes  came  out  again,  and 
1 faw  Mr.  Walters  thruft  Sir  Charles  Pymm  through  his  back.  ° 

Court.  Did  you  fee  him  do  any  thing  to  him  after  lie  was  down  l 

Mr.  Brummidge.  No,  my  Lord,  I did  not. 

Court.  Did  you  not  fay,  that  Walters  went  over  the  kennel  and  dre  w 
his  fword,  and  flood  upon  his  guard,  and  then  you  fay,  that  you  faw  Sir 
Charles  Pymm  come  out  with  his  Iword  drawn  ; Was  his  fwcud  drawn  l 

Mr.  Brummidge.  1 did  not  Ice  him  draw  it ; but  it  was  drawn. 

Court.  Where  did  he  receive  his  wound  ? 

Brummidge.  Within  a foot  of  the  kennel ; I was  but  a little  way  off 
but  I did  not  fee  him  beat  his  head  againtl  the  ground. 

Clerk.  Crver,  call  Mr.  Fletcher. 

Mr.  Fletcher.  My  Lord,  on  Friday  in  the  evening  on  the  fourth  of  Mir, 
I was  going  by  the  Tavern -door  about  feven  a-tlock  at  night,  and  I heard 
a noife,  a nd  a talking  of  going  to  the  other  end  of  the  town  to  be  merry  : 
and  turning  myfclf  back  to  hearken  further,  1 faw  Mr.  Walters  corns  out 
of  the  door  and  draw  his  fword,  anJ  Sir  Cbarhs  Pymm  came  our,  and  drew 
his  fword;  and  prefently  Mr.  Walter,' s fword  was  through  Sir  Charles 
Pymm'u  body  almoll  a foot ; and  he  fell  down  crinkling  immediately  ; and 
when  he  was  down,  1 faw  Mr.  Wallen  hit  him  in  the  kennel,  and  take 
him  by  the  nape  of  the  neck,  and  after  cried,  God  damn  him,  let  the  fword 
Jliek  in  his  body ; and  afterwards  1 faw  Mr.  Mirriday  pull  the  iword  out  of 
his  body. 

Court.  Did  you  fee  Mr.  Bradjhaw  there  when  Sir  Charles  fell  ? 

Mr.  Fletcher.  No,  my  Lord,  I faw  none  there  but  Mr.  Walters  and  Sir 
Charles , they  were  out  of  doors,  and  the  reft  were  in  the  entry 

Mary  White  and  Sarah  Webb  were  called,  who  could  give  little  or  no  evi- 
dence us  to  matter  of  fact,  as  concerning  the  death  of  Sir  Claries-,  and 
being  timorous,  could  not  fee  what  they  might  have  fecu. 

Clerk.  Crycr,  call  Mr.  Allen. 

Mr.  Allen.  I know  but  very  little  of  the  matter,  but  that  there,  was  a 
plate  of  beef  fent  up  to  us,  bitt  wc  knew  not  from  whence  it  came,  till 
afterwards  the  Drawer  brought  us  word  that  the  Gentlemen  below  had 
fent  it  up ; after  which,  we  drank  their  healths,  and  returned  them  thanks 
for  it.  After  which,  1 went  to  the  Coffee-houfe  hard  by,  and  fat  about 
half  an  hour,  and  prefently  heard  a cry  of  murder,  and  I came  down,  and 
faw  Sir  Charles  Pymm  lying  with  a wound  in  his  body,  and  another  in  his 
head,  but  I did  not  know  who  it  was,  not  then ; but  I afked  who  did  tin* 
bufinefs,  and  exhorted  the  people  to  take  them  as  foon  as  they  could. 

Court.  I think  you  faid  that  Mr.  BradJbavj's  fword  was  drawn  ? 

Mr.  Allen.  Yes,  it  was,  but  1 bolievc  that  he  did  not  know  that  Sir 
Charles  Pymm  was  kill’d. 

Mrs.  Shetpivajh  was  called,  but  could  depofe  nothing  material. 

Court.  Mr.  Walters,  you  have  been  here  indicted,  together  with  Mr. 
Bradjhaw  and  Mr.  Cave,  for  the  murder  of  Sir  Chat  Us  Pymm,  Knt.  and 
Barr,  you  have  heard  what  charge  hath  been  laid  againft  you,  which  hath 
been  a very  Arong  one,  and  now  it  behoves  you  to  make  your  defence  as 
well  as  you  can. 

Mr.  Waiters.  My  Lord,  I was  no  way  the  occafion  of  the  quarrel ; 
when  I came  thither,  1 afkcd  for  fome  meat,  and  having  not  c«ten  all 
the  day  before,  we  had  a piece  of  beef,  of  which  Sir  Charles  Prmm  and 
his  company  had  fome,  who  afterwards  dfank  our  healths,  as  I was 
informed.  For  my  part,  my  Lord,  I never  faw  the  Gentleman  before 
in  mv  days:  my  Lord,  I am  very  forrjr  it  thould  be  niy  misfortune 
to  kill  him  in  the  quarrel.  Sir  Charles  Pymm  aiked  me,  faying,  God  damn 
you.  Sir,  what  hove  you  to  do  to  meddle  r i went  prefently,  my  Lui  J,  to 
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a Filhmonger’s  where  Mr.  Mirriday  was,  and  Sir  Charles  Pymm  came, 
and  Mr.  Mirriday  faiJ  to  him.  Sir  Char  If,  Damn  you.  Sir , go  and  fight 
him,  and  I will  It  your  Second.  And  prcfently  they  came  upon  me,  and  I 
drew  my  fword  in  my  own  defence,  and  he  ran  me  eight  inches  into  the 
thigh,  and  at  the  fame  pafs,  I had  the  misfortune,  my  Lord,  to  run  him 
into  the  body. 

Court.  Would  you  a (&  Mr.  Mirriday  any  queftion  ? 

Waiters.  Yes,  my  Lord.  Mr.  Mirriday , did  you  fee  me  ftrike  Sir 
Charles’s  head  upon  the  ground  > 

Mirriday.  No,  Sir,  I did  not  fee  that;  neither  did  I fay  any  fuch  thing  in 
the  Filhmonger’s  lliop,  as  to  bid  Sir  Charles  fight  you. 

Clerk.  Cryer,  call  Matthew  Perin. 

Pcrin.  M y Lord,  all  that  I faw  of  the  bufinefs  was,  that  when  the  Coach- 
man was  called  to  the  door,  Mr.  Neale  came  and  threatened  him  if  he  did 
not  (lay  ; then  Mr.  Cave  and  Mr.  Bradjhaw  were  in  the  entry,  and  I heard 
them  difeourfe  about  beef ; and  fome  of  them  faid,  You  give  us  beef,  and 
m ike  us  pay  for  it ; and  there  was  anfwer  made,  they  were  Rafcals  that 
faid  fo,  for  they  did  not.  There  was  one  of  the  Gentlemen  in  our  (hop 
hearing  of  it,  faid.  Let  me  come  to  him,  I will  fight  him. 

Court.  Do  you  know  the  man  ? 

Perin.  No,  I do  not  know  who  it  was. 

Mr.  H alters.  I was  wounded  at  the  fame  time,  my  Lord. 

Court.  That  is  admitted  of. 

Mr.  Walters.  Let  him  be  aflted,  whether  I beat  the  head  againft  the 
ground. 

Perin.  No,  my  Lord,  I did  not  fee  him  do  that. 

Court.  He  had  a wound,  the  queftion  is  how  he  came  by  it;  whether 
he  might  not  fall  upon  it  himfclf,  it  was  a flanting  wound  ? 

Mr.  Walters.  Pray,  my  Lord,  let  Sir  Charles’s  fword  be  feen,  all  blood. 
[But  that  gave  no  fatisfa&ion  on  either  fide.] 

Court.  Mr  Bradjhaw,  what  have  you  to  fay  for  yourfelf  ? 

Mr.  Bradjhaw.  My  Lord,  1 was  there,  but  1 know  nothing  of  the  death 
of  Sir  Charles  Pymm , nor  how  he  came  by  it ; there  were  fome  words  arofe 
amongft  us,  and  I defired  them  to  ccafe,  for  fear  a further  quarrel  ihould 
enl'uc  upon  it. 

Court.  Mr.  Cave,  what  have  you  to  fay  ? 

Mr.  Cave.  1 know  no  more  of  the  matter  than  this  Gentleman  faith  : I 
faw  not  Sir  Charles  Pymm  killed. 

Clerk.  Cryer,  make  proclamation. 

Cryer.  All  people  are  commanded  to  keep  filence  upon  pain  of  impri- 
fonment. 

Then  Mr.  Baron  Jerner  fumm’d  up  the  evidence  as  followeth  : 

Baron  Jcnncr.  Gentlemen  of  the  Jury,  you  have  three  perfons  in- 
clined, viz.  Mr.  Walters,  Mr.  Bradjhaw  and  Mr.  Cave,  for  mur- 
dering Sir  Charles  Pymm,  Bart,  and  have  had  feveral  witnefles  call- 
ed for  the  King,  againft  the  prtfoners  at  the  Bar ; the  fiift  of  which 
was  Mr.  Mirriday  ; and  he  gives  you  this  account,  and  'tis  all  that 
each  and  every  one  gives,  and  it  agrees  on  all  fides  ; and  he  tells  you, 
that  all  thofe  Gentlemen  were  to  dine  at  Mr.  Cloudfiey’s,  at  the  Swan - 
Teive;n  in  Old  Fijb-fireet ; and  that  they  were  there  at  dinner,  it  is  very 
plainly  prov'd.  And  being  there,  it  feems  that  fome  of  thofe  Gentlemen 
had  bef;ioke  a fifh-dinner,  fomeflefh,  and  had  fame,  viz.  a plate  of  beef; 
and  he  tells  you  alfo,  that  when  dinner  was  over,  fome  words  did  arife 
concerning  the  reckoning,  and  that  one  of  the  companies  were  got  down 
flairs  in  the  entry,  where  a further  quarrel  did  arife.  Mr.  Mirriday  tells 
you  furthef,  that  Mr.  Bradjhaw  and  he  quarrelled,  fo  there  was  afeuffle  in 
the  entry;  after  which  things  were  pretty  well  quieted  there:  in  comes 
Mr.  Walters  and  Sir  Charles  Pymm,  and  while  Mr.  Mirriday  was  fecuring 
the  firft  quarrel,  they,  viz.  Sir  Charles  Pymm  and  Mr.  Walters  were  got 
out  at.  the  door,  and  Sir  Charles  was  (looping  down,  and  Mr.  Walters  was 
pulhing  upon  his  neck  and  throwing  him  down. 

So  faid  Mr.  Mirriday,  and  when  he  went  to  take  the  fword  out  of  his 
body,  he  faw  him  a dying  man. 

The  next  evidence  was  Mr.  Neale,  and  he  obferves  to  you,  that  one  of 
the  Gentlemen  did  fay,  that  the  quarrel  was  not  intended  againft  them  ; 
and  he  gives  an  account  of  theftory,  how  that  it  was  about  the  beet ; how 
that  Sir  Charles  was  run  through  by  Walters,  buthedid  not  fee  him  knock 
his  head  againft  the  ground. 

Mr.  Palms  gives  the  like  account,  and  faith,  that  whilft  they  were  a 
feu  filing  in  the  entry.  Sir  Charles  was  kill’d  at  the  door. 

The  next  evidence  is  the  Drawer,  who  tells  you  of  a fquabble  that  Mr. 
Nettle  had  with  the  Coachman  at  the  door,  and  how  that  there  was  left  four 
of  the  Gentlemen  behind,  and  that  the  Coachman  was  unwilling  to  wait 
becaufe  it  rained,  hishorfcs  being  hot,  they  might  catch  cold;  whereupon 
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he  put  his  foot-boy  into  the  coach,  and  threatened  the  Coachman  if  he 
went  away : this  was  before  they  fell  out  about  the  meat. 

The  next  evidence  was  one  Mr.  Brummidge  the  Filhmonger,  he  gives  the 
fame  account,  how  that  a quarrel  was  amongft  them,  and  how  that  Mr. 
Walters  was  on  one  fide  of  the  kennel,  and  Sir  Charles  Pymm  on  the  other 
fide,  and  there  they  flood  with  their  fwords  drawn  ; and  as  foon  as  they 
came  dole,  they  wounded  each  other,  and  Sir  Charles  Pymm  was  kill’d  ; 
but  he  did  not  fee  his  head  knock’d  againft  the  ground. 

Comes  Fletcher,  my  Lord  Mayor's  Officer,  and  he  tells  you,  that  he 
was  going  by  the  door  home  into  Bread-Jlreet,  and  he  fees  a man  that  was 
wounded  (looping  down  ; and  he  fwears  that  Mr.  Walters  took  him  by  the 
nape  of  his  neck,  and  knock’d  his  head  againft  the  ground,  and  heard  him 
fwear.  Let  the  fword Jlick  in  him.  Sarah  Webb  and  another  woman  fpeak 
it  to  be  in  the  like  manner  ; and  one  of  them  talks  of  Mr.  Walters’ s pul- 
ling Sir  Charles  Pymm  out  of  the  entry  before  he  would  come  out. 

Laft  of  all,  Gentlemen,  here  was  Mr.  Allen,  one  of  their  company, 
who  went  away  to  the  CofFee-houle,  and  hearing  murder  cried  out,  he 
came  and  found  Sir  Charles  Pymm  kill’d,  and  quite  dead.  This,  Gentle- 
men, is  the  evidence  that  you  have  heard  as  near  as  I can  give  it  you. 

Now,  for  the  prifoner  Mr.  Walters,  he  would  have  you  believe,  as  if 
Sir  Charles  had  ftruck  him  before  he  drew  his  fword  ; but  he  has  not  proved 
it : ltkewife  fpeaks  of  Mr.  Fletcher,  but  hedoes  not  remember  ihatS'ir  Charles 
Pymm  ftruck  him  before  he  drew  : but  fo  it  was,  Gentlemen,  there  was  a 
quarrel,  in  which  that  honourable  and  worthy  Gentleman,  Sir  Charles 
Pymm,  loft  his  Life. 

Now  for  Mr.  Bradjhaw,  he  confefleth  that  there  was  a quarrel ; but  he 
faith,  that  he  did  not  know  when  or  how  Sir  Charles  Pymm  was  killed  ; 
and  for  Mr.  Cave,  I do  not  find  any  thing  objected  againft  him,  nor  either 
of  them. 

Now,  Gentlemen,  I muft  tell  you  what  the  Law  is  in  this  cafe : Firft 
of  all,  to  begin  with  Mr.  Walters , fo  as  it  fares  with  Mr.  Walters,  fo  you 
may  be  guided  to  deal  with  the  other  two.  Now  it  hath  not  been  made 
appear  by  any  of  the  evidence  that  you  have  heard,  that  there  was  any 
premeditated  malice  between  them,  for  they  were  never  in  company  be- 
fore, and  knew  not  each  other;  fo  that  there  could  be  no  manner  of  ma- 
lice from  him  in  particular. 

The  next  ftep.  Gentlemen,  is,  here  is  nothing  that  can  impute  a gene- 
ral malice  upon  Mr.  Walters,  for  if  I had  no  Jefign  to  kill  a man,  and 
kill  another  with  whom  I do  not  quarrel,  that  cannot  be  any  preme- 
ditated malice;  but  I rather  think  that  there  was  a little  heat  of  wine 
amongft  them  : and  this  whole  a&ion  was  carried  on  by  nothing  elfe 
but  by  a hot  and  fudden  frolick,and  I am  very  forry  that  it  Ihould  fall  up- 
on fuch  a worthy  Gentleman  as  he  was.  And  it  there  was  no  malice 
premeditated,  then  he  can  be  found  guilty  of  nothing  but  Manflaughter  j 
and  as  for  the  other  two,  they  muft  be  totally  acquitted.  If  I have  err’d 
in  the  fumtning  up  of  thefe  evidences,  or  miftaken  myfelf  in  any  point, 
here  are  my  Brothers  to  help  me. 

Then  the  Gentlemen  of  the  Jury  withdrew  for  about  the  fpace  of  half 
an  hour,  and  returned  into  Court  upon  a fcruplc  of  conference;  one 
amongft  them  fpokc  to  the  Court  as  followeth  : 

Juryman.  My  Lord,  we  arc  not  fatisfied  in  our  confciences  concerning 
the  death  of  Sir  Charles  Pymm  ; we.  find  in  it  malice  fore-thought;  becaufc 
after  he  had  run  the  fword  through  his  body,  he  was  not  fatisfied  with 
that,  but  muft  knock  his  head  againft  the  ground  ; fo  we  do  take  it,’that 
the  faid  Sir  Charles  Pymm  was  malicioufly  murdered. 

Mr.  Juft  ice  Allibont.  Gentlemen  of  the  Jury,  I lhall  endeavour  todi- 
re&  you  in  this  cafe,  and  tell  you  what  the  Law  faith.  That  it  cannot 
reach  a man’s  life,  where  no  prepenfe  malice  is  proved  ; that  there  is  none 
proved,  appears  very  plain  to  me,  and  I hope  alfo  to  you,  becaufe  it  hath 
been  proved  that  thofe  Gentlemen,  viz.  the  prifoners  at  the  Bar,  and  the 
deceafed,  had  never  been  in  company  before. 

Gentlemen,  you  are  upon  your  oaths  to  fervfc  the  King  as  Jurymen; 
and  I,  as  a Judge,  am  upon  my  oath  to  try  thecaufc  as  well  on  the  behalf 
of  the  living  as  the  dead.  So  that  upon  the  whole  matter.  Gentlemen,  this 
can  be  called  nothing  elfe  but  a ftorm,  an  ungoverned  llorm  that  fuch 
men  are  fubject  to ; fo  that  it  does  not  reach  precedent  malice,  but  fubfe- 
quent  paffion  ; which  fad  paffion  was  continued  to  that  height,  that  Sir 
Charles  Pymm  in  the  midft  of  it  loft  his  life. 

Then  the  Jury  went  out  again  for  about  a quarter  of  an  hour ; and  re- 
I turning,  brought  in  Mr.  Watters  guilty  of  ruanflaughter ; but  the  other 
two  were  acquitted. 


41.  Tide  Trial  of  Rowland  Walters,  &c. 
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XLII.  Proceedings  in  Parliament  upon  the  CASE  of  Jay  and  Topham  ; and  the  Defence  made  by 
Sir  Francis  Pemberton,  and  Sir  Thomas  Jones,  for  their  Judgment  given  therein,  i Will.  & 
Mariac,  1689. 


H^ufc  ^and  that  having  pleaded  thofe  Orders  to  the  jurifdiaion  of  the  did  was  by  Order  of  the  Houfe,  and  this  he  pleaded  to  the  JurifJi£tion  of 
Court  of  King’s- Bench,  his  Pleas  had  not  been  allowed,  but  Judgment  *J»e  Court  of  King’s- Bench  at  that  Time;  they  defirc  to  know  if  you  gave 
was  given  again  ft  him  : The  Houfe  referred  the  Examination  and  Confi-  J udgment,  and  upon  what  Reafon  ? 

deration  of  this  Matter  to  the  Committee  of  Privileges.  Accordingly  the  Sir  Thomas  Jones.  Tis  fa  long  ago  I do  not  r member  it,  *U9  above 
Committee  met  and  examinee  die  Matter.  feven  Years  ago ; and  I had  not  Notice  at  til  ot  the  Caufe  1 was  com- 

. , , ~ manded  to  attend  you  upon;  whether  1 did  give  any  fuch  judgment  or 

Sabbati  6 J Juits,  l WuL  & j'  ar'  ...  no,  it  will  appear  by  the  Record  itfelf. 

Col.  Byrcb  reported  the  Fact  as  it  appeared  to  the  Committee,  with  the  Speaker.  VVc  have  examined  the  Officers,  and  they  give  us  an 

Opinion  of  the  Committee  thereupon,  with  which  the  Houfe  agreed,  m Account,  That  Sir  Francis  Pemberton  was  Chief  Jufticc,  and  you  another 
thefe  Words  : Judge  then. 

RfJclvcJ , Sir  Thomas  Jones.  I was  a Judge  of  the  Court  at  that  Time,  but  I can- 

**  That  the  Houfe  doth  agree  with  the  Committee,  That  the  Judgment  Jlot  cercn;n]v  fey,  we  did  give  Judgment  to  over-rule  the  Plea ; I hope,  if 
“ given  by  the  Court  of  King's-Bench  in  Eajler  Term,  34  Car.  II.  wc  did,  it  was  according  to  Law. 


“ given  by  the  Court  of  King  s-Bencb  in  Eajler  term,  ^4  Car.  II.  We  did,  it  was  according  to  Law. 

« Regis,  upon  the  Plea  of  John  Topham  (at  the  Suit  of  John  Jay)  to  the  Mr_  Speaker.  Well,  Sir,  you  may  withdraw,  if  you  plcafe. 

« Turifdiftion  of  th2t  Court ; and  alfo  the  Judgments  given  agamtt  the  * 

« faid  Mr.  Topham,  at  theSuit  of  Samuel  Per  don,  John  Hrliard,  Thomas  Sir  Thomas  Jones  withdraws. 

“ Staples , Richard  Blyth,  John  Nelfon,  Thomas  Herbert,  Nathaniel  Rea-  Sir  Francis  Pemberton  brought  in  again. 

din * and  Richard  Harncage , are  illegal,  and  a Violation  of  the  Privi-  Mr.  Speaker.  Sir  Francis  Pemberton,  the  Houle  took  Notice  when  you 
11  1 0f  Parliament,  and  pernicious  to  the  Rights  of  Parliament."  were  in  before,  you  faid,  when  an  Order  of  this  Houfe  was  pleaded  to  the 

° Jurifdi&ion  of  the  King’s-Bench,  you  conceived  by  the  Law  it  ought  to 

Th~  Houfe  being  informed,  That  Sir  Francis  Pemberton  and  Sir  Thomas  be  over-ruled  ; and  that  you  could  give  thofe  RcafJns  that  would  fatisfy 
Jones  were  Judges  of  the  King’s-Bench  at  that  'Lime,  ordered  them  to  the  Houfe  it  wasfo  ; they  expect  you  ihould  give  them  now. 
attend  upon  ITednefday  next  following.  Sir  Francis  Pemberton.  Mr.  Speaker,  as  to  this  Qiieftion  concerning  this 

r ..  particular  Cafe  I know  notning,  I know  not  what  the  Pleading  was. 

Mcrcuriiio  Julu,  1089.  Air.  Speaker.  The  Houfe  docs  not  expert  any  Thing  of  your  Anfwer  as 

The  Houfe  being  informed.  That  Sir  Francis  Pemberton  and  i>\t  Thomas  to  t|,js  p;,rt,cular  Cafe  ; but  you  feemed  to  make  your  Affertion  general, 
Jones  attended,  purfuant  to  the  Order  of  the  Houfe ; Sir  trancul  ember-  3n(j  therefore  they  defirc  to  bear  wbat  you  can  fay  as  to  your  general  Af- 
1011  was  firft  brought  in,  and  Mr.  Speaker  fpoke  to  him  to  this  Lltcct : fcrCion. 

Mr.  Speaker.  The  Houfe  has  been  acquainted,  there  was  an  AAion  Sir  Francis  Pemberton.  To  fatisfy  the  Houfe  of  all  together,  I would 
brought  in  the  King’s-Bench  in  hajltr  Term,  34  Car.  11.  by  one  Jay  Jef,re  t0  look  into  this  particular  Cafe;  for  1 do  not  know  whether  I was 
againft  Serjeant  Topham.  To  which  Action  he  pleaded  the  Jurildiction  of  Judge  or  not  then  : If  they  will  give  me  fome  Time,  1 will  give  them  an 
this  Houle  and  that  it  proceeded  to  a Demurrer,  and  the  Plea  was  over-  Accoum  of  the  whole. 

ruled  by  you  as  Chief- Juftice;  fo  the  Houfe  has  fent  for  you  to  know  upon  Speaker.  The  Houfe  experts  to  have  fome  Account  now  of  what 

what  Ground  you  did  it. _ you  faid,  that  a Plea  to  the  Jurifdiaion  of  the  Court  of  King’s-Bencli 

bir  Francis  Pemberton.  Sir,  I know  nothing  of  this  Action,  1 have  been  ou„ht  to  be  ovcr_ruled. 
out  of  the  Court  now  fix  Years  this  Vacation.  If  I faw  the  Pleadings,  §jr  pranC!,  Pemberton.  If  they  pleafe,  fince  they  charge  me  with  this 
it  may  be  I might  give  you  fome  Account  of  it,  but  I cannot  remember  particular  Cafe,  1 will  anfwer  to  the  whole  together, 
fo  many  thoufand  Aaions  as  were  brought  at  that  T imc.  But  it  you  will  Mft  Speaker.  Well,  Sir,  if  you  pleafe  to  withdraw* 
let  me  know  what  the  Charge  is,  I do  not  doubt  but  I can  give  you  a good  . _ , 

Account  of  it.  You  fay,  Sir,  he  pleaded  the  Jurifdiaion.  of  thisHoufc.  Sir  Francis  Pemberton  withdraws. 

Air.  Speaker.  That  is,  there  vvasa  Plea  to  the  Jurifdiaion  of  the  Court  He js  brought  in  again. ^ .... 

r f KinpLllench,  That  it  was  done  by  Order  of  this  Houfe  ; fo  it  con-  Air.  Speaker.  Sir  Francs  Pemberton,  the  Houfe  did  take  Notice  that  you 
rernc  the’  lurifdiction  of  this  Houfe.  did  affirm  here,  that  if  an  Order  of  this  Houfe  was  pleaded  to  the  Jurif- 


Account  of  it.  You  fay,  Sir,  he  pleaded  the  Jurifdiaion.  of  thisHoufc.  Sir  Francis  Pemberton  t v, redraws. 

Air.  Speaker.  That  is,  there  was  a Plea  to  the  Jurifdiaion  of  the  Court  Heisbroug-nnagaln.  ....  , 

rf  Kinp-Lllcnch,  That  it  was  done  by  Order  of  this  Houfe  ; fo  it  con-  Air.  Speaker.  Sir  Francs  Pemberton , the  Houfe  did  take  Notice  that  you 
cerns  the'  lurifdiction  of  this  Houfe.  did  affirm  here,  that  if  an  Order  of  this  Houfe  was  pleaded  to  the  Jurif- 

Sir  Franks  Pemberton.  This  is  quite  new  to  me,  for  I know  not  what  1 diction  of  the  Court  of  kmg’s-Berich,  that  it  ought  to  be  over-ruled, 
...„  fem  'for  You  were  pleafed  10  fummon  me  to  attend,  but  1 did  not  and  that  you  take  the  Law  to  be  clearly  fo,  and  that  you  thought  you 
know  for  what,  nor  do  I icmtmber  any  Inch  A3ion  brouchc  by  Jay,  l could  fatisfy  the  Houfe  in  that  Point.  I his  is  a general  AfTertion,  and 
remnrJy-r  only  an  AAion  was  brought  by  f Ter  don  againft  Topham.  And  they  rcqu.re  nothing  as  to  the  particular  Calc  ; but  they  do  require  you, 
J remember  there  was  a Motion  made  to  us  lor  a new  Trial  in  the  Cafe,  that  you  would  give  them  your  Rrafons  why  you  maintain  this  Opinion. 


J remember  there  was  a Motion  made  to  us  lor  a new  1 rial  in  tne  t-aie, 
where  there  was  500/.  Damages  given.  And  we  did  give  them  a new 
Trial,  for  we  thought  it  monttrous  and  unreafonable  Damages. 


Sir  Francis  Pemberton.  1 he  Qucftion  that  was  put  to  me  by  yourfelf 
was  a new  Qucftion  to  me:  I heard  nothing  concerning  it ; nor  did  I 


Mr  speaker  There  were  fcvcr.il  A <3 ions  brought,  but  that  which  the  know  what  it  was  that  would  be  put  to  me.  I did  tell  you  my  prefent 
Houfe  would  be  informed  of,  is  the  Action  that  was  between  John  Jay  and  Appreheniions  of  the  Cafe  you  put ; I did  not  [peak  of  an  Order  of  the 
_ , j ebham  Houfe  in  general,  but  the  Order  that  was  tn  this  Cafe,  of  the  Ordci  ot 

S"  ctx  fanci's  Pemberton.  Under  Favour,  I can  fav  nothing  to  this  ASion ; taking  him  into  Cuftody  ; That  was  the  Qucftion  propofed  to  me.  1 had 
but  this  1 can  fay  if  the  Defendant  fliould  plead  he  did  arreft  him  by  the  no  Reaforis  to  fpeak  of  the  Orders  of  the  Houfe  in  general.  I can  give  n<i 
Command  of  thisHoufc  and  ftiould  plead  that  to  the  JurifJiaion  of  Account  of  them  ; but  ’tis  quoad  hoc.  Whether  the  Order  for  taking  him 
the  Court  of  King’s-Bench  (1  can  fay  nothing  to  this  particular  Action,  into  Cuftody  was  pleadable  to  the  Jurifdiaion  ? I did  apprehend  by  the 
buO  I think,  with  Submiffion,  ! can  fatisly  you,  that  fuch  a Plea  ought  Law  it  was  not  plcdable  : If  I was  underftood  in  any  ocher  Senfe,  I beg 
to  be  over-ruled,  and  I take  it,  the  I.aw  is  very  clear  as  to  this  ; but  as  to  your  Pardon,  for  I fpake  it  quoad  h-.c.  1 he  Cate  of  Jay  us,  I think, 

wl-a'  is  laid  to  my  Charge,  with  rcfpc&  to  this  particular  Action,  if  you  which  was,  It  being  the  Order  of  the  Houle  to  take  him  into  Cuftody, 
n'cafe  to  ei  vc  me  fome  Time  to  look  into  the  Records  of  the  Court.  that  being  pleaded  to  the  Jurifdiaion  of  the  Court  of  King’s-Bench,  whe- 

’ Mr  Speaker.  The  Houfe  will  confider  of  it,  if  you  pleafe  to  withdraw,  thcr  that  ought  to  be  allowed  or  uo  l 1 hereforc  if  it  be  looked  upon  as  if 
. .h  nVive  vou  th-ir  Refolution.  I fpake  in  general,  1 did  not  adapt  my  Words  as  I Ihould,  but  that  is  mV 


and  then  give  you  their  Rcfolution. 

Sir  Francis  Pemberton  withdraws. 
Sir  Thomas  Jones  hr  eight  in. 


That  comes  much  to  the  fame  Purpofe,  under  Favour  : 


Mr  Speaker.  Sir  Thomas  Jones,  the  Occafion  the  Houfe  fent  for  you  is  You  fay,  an  Order  of  this  Houfe  being  pleaded  in  this  particular  Cafe  to 
is:  They  have  been  acquainted,  that  in  the  Time  of  King  Charles  the  I the  Jurifdiction  of  the  King’s- Bench,  that  Order  ought  to  be  ovrr-raled. 


j Ude  Verdon’r  Cafe  in  Sir  Tho.  Jones’r  Reports,  p.  jo8. 
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42.  Proceedings  in  Parliament, 


x W.  & M.  ( 4 ) 


Sir  Frauds  Pemberton.  1 beg  your  Pardon,  the  Pica. 

Air.  Spoiler.  Ay,  the  Plea. 

Sir  FrancItPentbirtsn.  Ir  mull  he  in -Cafes  of  like  Mature.  I do  not  , 
make fuch  a general  Afieruori,  (hut  freak  2S  to  this  particular  Cafe)  Ido  i 
not  know  hour  far  that  may  go;  and  I hope  the  Houfe  won’t  defire  my  | 
Opinion  in  that,  I did  not  dream  of  it;  we  were  upon  this  (ingle  Point. 
And  1 muft  tell  you,  I did  not  apprehend  any  fuch  Thing  would  he  put  , 
unto  me.  As  to  the  Juflification  of  this,  I can’t,  may  be,  upon  the  Hid- 
den, be  prepared  with  iuch  Keatons  as  will  fstisf.  the  Houfe;  if  they  put 
it  upon  me  to  tell  my  prefent  Appahcnfinns,  char  « another  Thing. 

Mr.  Speaker.  1 believe  the  Houfe  will  be  willing  to  hear  your  prefent  ; 
Ap prehen  lions. 

Sir  Franc; t Pemberton.  That  may  he  with  fume  Prejudice  to  the  Law, 

I only  tell  you  my  prefent  Apprehensions  : If  you  will  give  me  Time  to 
give  you  my  Kcafens,  I will  give  you  my  Reafons  as  well  as  I can  ; but 
you  cannot  expefi  l ftiould  be  furniflicd  with  fuch  Reafoas  now,  as  1 may 
upon  further  Thought. 

I inuft  premil'--  this  to  you.  That  the  JurifiJicHon  of  this  Houfe  I do 
not  take  io  be  in  queftion,  nor  the  Validity  of  their  Orders.  I think  there 
is  no  Judge  that  underlbinh  himfrif,  but  will  allow  the  Privileges  of  this 
Houle  ; they  are  the  Privileges  of  the  Nation,  and  wc  are  all  bound  to 
maintain  them  a->  much  as  any  Member  of  the  Houfe. 

But  the  Qucfliun  is  here  now  dt  modi.  ’Tis  agreed  on  all  Hands,  the  ; 
taking  him  into  Cuftody  h juftifiablc ; but  the  Queftion  is  {demode)  i 
whether  pleadable  by  way  of  Jurifdifiion,  or  in  Barf  And  therefore  I do  j 
not  look  upon  the  Privileges  of  this  Houfe  as  at  all  in  Queftion;  I only  , 
Kite  what  1 apprehend  the  Cafe  oud  Matter  to  be.  If  the  Houfe  prefs  me  j 
tc  declare  my  prefent  Opinion  of  it,  I muft  defire  I may  enlarge  myfclf, 
if  there  be  Occafibn  for  it;  tt  can't  be  expelled  1 fhould  be  prepared  to  1 
anfwcr  all  Things. 

Mr.  Spoiler.  There  is  no  doubt  the  Houfe  will  not  tie  you  up. 

.Sir  Fr.uu  'n  Petnhrt.n.  The  Q^  si’ ion  is  of  the  Manner  of  plciding  this  , 
Order  of  the  Houfe;  and  thcf^icftion  is.  Whether  it  may  be  to  the  Ju- 
rifdifiion of  the  Court,  or  not/ 

And,  under  Favour,  I Have  always  taken  it,  that  fuch  a Plea  could  not 
be  pleaded  to  rlw  Jtiiifdifiion  of  che  Court,  bur  'tit  a good  Plea  by  way 
of  Bar.  Any  Man  that  underftands  the  Law  of  England,  makes  a wide 
Difference  between  the  pleading  to  the  Jurifdifiion,  and  in  Bar:  And  I 
muft  tell  you,  that  I take  it,,  that  nothing  which  is  pleadable  in  Bar  is  \ 
pleadable  to  the  Jtftrfdifiicti,  there  are  fveral  Manners  of  Pleading.  The 
fuftificarioii  here  is  a proper  Matter  of  Bar,  and  ’tis  a good  Juflification  ; 
bur  whether  the  Court  Hull  be  excluded  ihuir  Jutil'difiiofi,  that  they  (Kill 
no:  know  whether  this  be  true  or  no,  is  tbc  Queftion  ? For  if  this  be 
pleaded  to  the  Jurifiltclion,  there  is  an  End  of  it.  Whether  Mr.  Top  I, am  I 
bad  Iuch  an  Order  or  nut,  can't  be  a Queftion  upon  a Plea  to  the  Juril- 
diclion,  for  the  Hands  of  tlie  Court  are  tied  up  ; and  therefore  whenever 
there  is  a Pica  to  the  Jurililifiionj  becaufc  the  Court  cannot  examine  the  | 
I-'ait,  they  fwcar  to  their  Pica. 

Now  here  'tis  allowed  by  all  People  living,  I think  no  Judge  ever  de-  j 
nied  ir,  that  the  Order  of  this  Houfe  was  efficient  to  take  any  one  into  | 
Cuftody.  No  Judge,  I prefume,  ever  thought  otherwife;  but  if  this  be  , 
pleaded  to  the  JuriiUifiion  here,  the  Hands  of  the  Court  ate  clofed  : So 
t'.iat  whether  he  had  fuch  an  Order  or  not,  is  not  to  be  enquired  of  by  the 
Court.  But  if  it  be  pleaded  in  Bar,  fo  'tis  a good  Bar,  and  he  will  have 
as  much  Advantage  as  any,  and  all  People  muft  allow  'tis  a good  Bar. 
Therefore  I w.oultl  pray  you  that  you  would  confider,  that  in  this  Cafe 
here  is  nothing  of  your  Privileges,  nothing  of  the  Jurifdifiion  of  this 
Courtis  called  in  queftion,  but  only  the  Manner  of  making  ufe  of  it. 
There  are  Adis  of  Parliament ; he  that  does  any  thing  undur  an  Adi  of 
Par  lament,  does  it  under  as  high  an  Authority,  as  he  that  afis  under  the  I 
Authority  of  this  Houfe,  for  that  is  the  Authority  of  this  Nation.  Yet  in 
thofe  Cafes,  though  you  are  tender  that  none  be  prejudiced  afiing  by 
that  Authority,  yet  you  have  never  made  any  Provifion  that  it  might  be  ] 
pleaded  to  the  jurifdifiion.  In  the  Cafe  of  the  Commiffion  of  Sewers, 
where  they  juftify  by  your  Authority,  and  the  whole  Nation’s,  though 
you  have  allowed  them  as  beneficial  away  of  Pleading  as  can  be,  yet 'tis  j 
by  way  of  Bar,  not  to  the  Jurifdifiion  of  the  Court.  They  fay  it  is  done  ! 
by  the  Authority  of  the  Commiflion  of  the  Sewers,  but  they  do  not 
plead  it  to  the  Jurifdiclion.  This  I did  in  purfuance  of  the  late  Ac!  for 
Sewers,  and  therefore  you  are  to  examine  it  no  further.  This  never  was 
allowed,  nor  the  Parliament  defigned  no  fuch  Thing. 

In  this  Cafe,  if  Mr.  Tipham  comes  and  pleads  this  by  way  of  Bar, 
no  Court  will  deny  but  it  is  a good  Juflification,  he  has  anfwcrcd  to  the 
Thing,  and  juftified  what  he  has  done.  Your  Authority  will  be  allow- 
ed ; but  the  Queftion  is.  Whether  this  (hall  ftop  the  Court  that  they  (hall 
not  examine  it  f For  any  Man  living  may  plead  fuch  a Pica.  Now  the 
putting  him  to  plead  this  by  way  of  Bar,  is  only  to  fee  whether  what  he 
hath  picadcJ  is  true  ? As  to  all  other  Cafes,  when  you  allow  that  where 
they  do  any  thing  in  Profecution  of  an  Ad!  of  Parliament,  they  (hall  oive 
the  general  Iffue  in  Evidence,  this  is  by  way  of  Bar,  you  do  in  no  Cafe 
ouft  the  Court  of  its  Jurifdifiion.  The  King’s-Bench  hath  a general 
Jurifdifiion  to  examine  the  Things  that  are  done,  whether  fairly  or  not. 
This  Plea  is  allowable,  and  ought  to  be  allowed  to  any  Afiion  of  Trcf- 
pafs  to  be  brought.  But,  under  Favour,  I muft  fubmit  it  to  you  : I take  \ 
the  Law  to  be  manifeltly  plain.  That  by  way  of  Plea  to  the  Jurifdiclion 
it  cannot  be,  but  it  ought  to  be  over-ruled,  to  put  him  to  plead  it  by  way  1 
of  Bar,  where  he  will  have  as  full  Advantage.  This  is  my  prefent  Ap- 
prehenfion. 

Then  Sir  Francis  Pemberton  being  withdrawn,  a S>ucjlian  was.  put  for  ad- 
journing the  Delate,  and  it  p-Jfed  in  the  Negative ; and  the  Houfe 
Rtfihtd, 

“ That  the  Orders  and  Proceedings  of  the  Houfe  being  pleaded  to  the 
“ Jurifdiclion  of  the  Court  of  King's-Bench  ought  not  to  be  over-ruled.” 

And  Sir  Franc! f Pemberton,  and  Sir  Thomas  Jones  were  ordered  to  attend 
again,  to  give  what  further  Rcal'ons  they  could  for  the  Maintenance  of 
their  Judgment. 
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Veneris  19  Julti,  1689. 

Sir  Francis  Pemberton  and  Sir  Thomas  Jones  ait  ending.  Sir  Francis  mar 
jirjl  brought  in. 


Air.  Speaker.  Sir  Francis  Pemberton,  the  Houfe  appointed  you  to  attend 
formerly  (but  they  have  been  prevented  by  other  Bufuiefs)  to  give  the 
Reafons  of  your  Judgment  ini'  Jag  & Tipham. 

Sir  Franc:;  Punlertm,  Mr.  Speaker,  This  Cafe  was  an  Afiion  ofTrrf. 
pal's,  and  it  was  brought  by  Jay  again  ft  Tipham , fot  arrdliog  and  detain- 
ing lnm  in  Prifon  by.  the  fpacc  ol  ten  Days,  and  keeping  him  ’till  he  paid 
him  30  /.  to  let  him  out  of  Prifon,  by  which  Means  many  of  his  Affairs 
were  loft,  and  left  in  that  Time  undone,  which  is  a common  Afiion  at 
Common  Law. 

To  this  the  Defendant  he  comes  and  pleads.  That  there  was  an  Order 
of  this  Houfe,  made  in  Mesrehj,  ys  Car.  II.  (the  Afiion  is  in  the  34  in 
Alay)  for  taking  of  this  Jay  into  Cullody,  and  to  bring  him  to  the  Bar 
of  (he  Houle;  and  fevs,  that  by  virtue  of  that  Order  he  took  him  and 
detained  him,  with  an  intention  to  bring  him  to  the  Bar  of  this  Houfe. 
Ami  this  he  pleads  to  the  Jurifdiclion  of  the  Court,  that  the  Court  had 
nothing  10  do  with  it,  nor  ought  further  to  examine  this  Matter.  And 
upon  that  there  was  a Demurrer,  and  upon  the  Demurrer  it  was  by  the 
Court  adju  Igcd,  that  he  Should  anfwcr  over;  lh.it  is,  that  he  fhould  'plead 
in  Bar  of  the  Action  : And  this  is  all  that  l ean  dlfecrn  by  the  Cafe. 

Now,  Sir,  a ■ to  the  Rea  fens,  fence  this  Houfe  is  plealc.l  to  command 
me,  l will  (hortly  tell  you  what  my  Apprebenfions  wete,  and  upon  what 
Account  we  went  in  this  Cafe.  When  this  Afiion  was  pleaded  to  the 
Jurifdidtion  of  this  Court,  I confidcrcd,  und  could  find  no  Judgment  at 
all  againft  the  Jurifdifiion  of  tins  Court  in  any  fuch  Cafe,  nqr  any  Vote 
of  this  Houfe,  nr  any  Thing  or  Order  again  ft  it  at  all.  The  Cafe  chut  came 
ncareil  it,  was  the  Cafe  of  Sir  John  Elliot,  where  there  was  an  Information 
for  form;  Mifbchnviour  in  this  Houfe,  againft  Sir  John  Elliot,  and  others: 
They  did  there  plead  to  the  Jurifdifiion  of  the  Cv.urr,  and  thcrethe  Court 
over  rule  l ir.  it  is  true,  afterwards,  upon  the  R.turn  of  Kin  y Charles  II. 
there  was  a Wrir  of  Error  brought  upon  that  Judgment,  and  Errors  af- 
ligned  in  the  Lords  Houfe,  and  che  Judgment  was  rev or  led  ; but  there 
was  no  Error  aflignecl  in  over-ruling  the  Pl.-a  to  the  Jurifdifiion  of  the 
Court,  but  only  this,  that  it  was  in  the  Body  of  die  Information  laid, 
1 hut  ritey  did  (peak-  feme  Wontyia  Parliament  which  the  Court  of  King's- 
Bench  could  not  try,  becanfe  by  the  | udgment  of  the  Lords  Houfe  they  were 
not  cognizable  at  Law  ; for  the  Members  of  this  Houfe  have  always  had 
a Freedom  of  Speech  here  : And  upon  that  Account  it  was  reverfed.  But 
l mult  toll  you,  that  in  my  Lord  Vaughan’s  Report  hfc  did  allow,  that  as 
to  the  Mi fearrisge  chat  was  alledgcd  in  laying  Hands  upon  the  Speaker, 
the  Court  of  King’s  Bench  had  a Juriltii&ion.  Vide  Vol.  VII. 

And  finding  no  Footlleps  of  Law,  nor  any  tlftngof  this  Honourable 
Houfe  that  could  direfi  us^  I did  confider  then  what  was  reafonable  and 
fitting  to  be  done  ; I knew  we  had  a Jurifdifiion  in  the  Cafe  of.  fuch  an 
Afiion  as  this  is,  and  1 found  die  Objection  againll  it  was  only  one : 
That  this  Houfe  was  a fuperior  Court,  of  a higher  Nature  than  the 
King  s-Bench,  and  of  a greater  Authority ; and  that  the  KtngVBcr.ch 
h.ui  nothing  to  do  to  infpefi  the  Afiions  of  this  Houfe,  or  to  examine 
whai  was  .:011c  by  virtue  of  any  Order  of  this  Houfe.  And  then,  on 
the  other  lidc,  1 confidi-red,  if  the  Courts  of  Law  could  not  examine  it 
that  there  would  be  aCaufe  nruck  off  by  a bare  Allegation,  without  any 
more  to  do  : For  if  wc  had  no  Cognizance  of  it,  if  we  could  not  examine 
the  Matters  that  were  done  in  Purl'uancc  of  the  Order  of  this  Houfe,  how 
could  we  impaired  a Jury,  u;.J  to  what  Purpofc  Ihould  we  try  it  ? For  if 
it  were  found  agaiuft  him  that  he  had  exceeded  his  Authority,  if  we  could 
not  give  parjlagcs  for  it,  what  (hould  we  examine  for  r I thought  that  the 
Confequcnc: :his  would  b , That  that  which  was  allcdged  to  be  a dif- 
ordcriy  Execution  of  the  Vote,  muft  be  (truck  off  by  a bare  Allegation. 

Sir,  This  coming  before  us  in  a judicial  Way,  and  we  being  to  do 
femething  in  it,  citncr  throw  out  the  Caufe,  or  over-rule  the  Plea  to  the 
Juril'difi  oa  ; 1 thought  it  moil  tcufonable  that  this  Tiling  lltould  be  exa- 
mined in  that  Court. 


Then  l coiifidc-red,  that  where  Juftifrcations  arc  made  by  Virtue  of 
Afis  of  Parliament,  and  every  Body  1110ft  acknowledge  that  Court  is  of  a 
higher  Nature  than  the  KingVBonch,  yet  that  was  not  enough  to  exclude 
the  King's  Courts  from  their  Jurifdifiion. 

I confider--' in  Cafes  where  Jollification  is  made  by  Afi  of  Parliament, 
there  is  a Juftification  by  as  high  an  Authority  as  this  is,  that  will  be  al- 
lowed on  all  hands  ; for  there  are  not  only  the  Orders  of  this  Houfe,  but 
e ViUtho"C-v  of  thc  Houfc  of  Lords.  You  have  in  thofe  Cafes  fenced 
the  Matter  as  well  as  can  be  imagined,  and  taken  2S  much  Care  to  protefi 
them;  given  fome  Power  to  plc2<i  femmarily,  others  to  plead  Not 
Guilty,  and  juftify  by  giving  the  fpccial  Matter  in  Evidence  ; hue  I 
never  heard  that  there  was  any  Provifion  made  for  thc  Pleading  to  the  Ju- 
rifdifiion,  though  it  was  done  by  a higher  Authority  : Therefore  1 thought 
that  the  high  Authority  and  high  Nature  of  this  Court,  could  not  exempt 
u , 1 jgVfiencl1’  bcing  a Court  of  Law,  to  examine,  whether  what  was 
allcdged  to  be  done,  was  done  in  purfuance  of  your  Authority,  or  not  ? 

Ihen  I did  confider  with  myfclf.  Chat  if  this  Plea  fhould  be  over-ruled, 
the  Defendant  was  at  no  Prejudice,  for  the  lame  Matter  might  be  pleaded 
by  way  of  Bar.  And  it  would  have  been  admitted  a good  Bar  if  true,  and 
he  could  have  no  Manner  of  Prejudice  that  I know  of  by  pleading  as  the 
Court  directs.  We  did  not  queftion  the  Legality  of  your  Orders,  nor  the 
I ower  of  them  ; but  the  great  Bufinefs  was,  Whether  he  had  pinfeed  this 
Urder  of  the  Home  of  Commons,  and  that  was  the  thing  properly  exami- 
f»?ble  rn  ,tIlc  ,othcr  Si<3e»  a wouId  be  a monftrou*  Mifehicf  to  the 
Plaintiffs  if  fuch  a PI.  . w_s  allowed  to  the  Jurifdifiion  ; for  it  would  be 
agreed  on  all  hands,  if  Mr.  Tipham  had  abufed  his  Authorirv,  and  don- 
any  outrageous  thing}  if,  when  he  had  an  Order  to  bring  a Member  t> 
the  Bar  of  this  Houfe,  he  had  kept  him  extravagantly,  ami  not  brought 
him  thither,  bu»  exafied  Money  of  him;  if  the  Cafe  in  Fafi  was  fe,  it 
is  certain  he  ougru  to  have  been  punilhed,  and  to  return  Damages  to  the 
Pcrfon  injured . 


Then 
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upon  the  Cafe  of  Jay  and  T opham. 
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Then  in  this  Cafe,  you  know,  Mr.  Speaker,  That  this  Houfe  fometirrtes 
hath  a Reccfs  and  Pailiainents  have  Intervals.  When  this  Court  hath  a 
Rcccfs,  and  the  Parluuacnt  is  diil’olvcd,  (as  there  are  many  yiars  fome- 
times  when  there  is  no  Parliament)  then  in  the  Rc-ccfs  of  Parliament, 
(lupj.nling  there  was  a jyiod  Order,  and  a Man  had  a Damage  bv  the  Abufe 
of  this  Order  in  the  mi f- execution  of  it)  his  reafcnablc  this  Man  Ihould 
be  fatisfied.  But  peradventure  a Parliament  may  not  cuine  in  three  or  four 
Years,  perhaps  iix  or  leven  Years,  in  that  Cafe  lie  would  lofe  his  Action. 

But  that  is  not  all,  far  in  this  Cafe,  if  we  could  not  examine  t,  the  M in 
would  be  without  any  Remedy  in  the  World.  So  that  it  one  of  your  Of- 
ficers !h  mi  id  abufe your  Orders,  the  Pcrlon  that  he  hath  abufed  could  have 
no  Help,  if  the  Courts  of  Law  etiuld  nor  help  him.  This  was  my  Ap- 
prehenfiun  : This  Court  we  know  may  examine  their  Officers  fo  as  to  pu- 
nifb  them  forit  ; but  1 never  heard  nor  undcritood  that  this  Court  could  go 
in  fitch  a Method  as  to  give  Damages  • for  firft,  in  this  Caffi , the  Method 
of  the  Law  would  be  precluded  : Wc  know  ivhat  at:  the  Methods  nf  v. 
Man's  obtaining  Damages  j nrft,  he  mult  prove  his  Fait  by  Witnefits  ; 

I never  heard  this  Honourable  Court  did  coitdefccnd  lb  far  as  to  give  an 
Oath  ; next,  they  mud  be  afi’efled  by  a Jury  : There  is  no  other  Way  as 
I know  of  at  all ; 1 never  knew  this  Couit  take  upon  them  to  atlefs  Da- 
mages at  all. 

In  the  next  Place,  if  they  could  arrive  at  the  Jjnttcr  of  Damages,  I 
never  knew  any  Judgment  given,  or  Execution  awarded  for  Damages  by 
this  Honourable  Court.  So  that  my  A pprelteitfions  Were,  that  unlcfs  the 
Courts  at  Law  had  JurTdictim  of  nil  fuch  Action?  as  thcfc  were,  this  Man 
mult  be  remedilefs  if  he  had  Wrong:  On  the  other  Side,  he  would  have 
recovered  no  Damages,  if  lie  had  hone.  No  Man  would  have  faid,  That 
the  Houfe  fhould  not  have  mude  fut  h an  Order,  or  he  fhould  not  have  exc 
cared  it  fuch  a way  as  you  intended  it. 

Mr.  Speaker.  Thcfc  were  my  Apprchcnfions  in  this  Cafe;  I confidercd 
it  as  weli  as  1 could,  and  did  fee  a great  Mifchief  onone  Side;  if  the  ordi- 
nary Courts  of  Law  had  no  JtmfdifHon,  ami  could  apprehend  none  if  they 
liad,  in  feeing  whether  the  Oru  rs  of  this  Houfe  wee  fairly  executed  onto, 
when  1 am  confident  that  none  of  this  Houfe  would  allow  there  Ihould  be 
any  Abufe  of  the. r Order. 

Thcfc  being  my  Apprchcnfions  as  a Judge  of  the  Court,  I did  think 
that  1 was  bound  to  over-rule  the  Plea  that  was  to  the  Jurildiftlon  of  the 
Court.  If  1 was  milLken  m this  Calc,  it  was  an  Error  of  my  Judgment, 

I had  no  mind  ordefign  to  meddle  with  the  Affairs  of  the  Houfe,  nor  to 
pry  into  what  was  done  here;  my  Dcfign  was  to  do  Jultice.  What  weight 
thefe  Things  have  with  others,  1 mull  leave  with  this  Honourable  IIoulc  : 
But  this  was  that  that  induced  me  to  give  my  Opinion  for  the  over-ruling 
of  the  Plea. 

Mr.  Speaker.  Did  you  deliver  thcfc  Reafons  in  open  Court,  when  you 
gave  Judgment? 

Sir  French  Pemberton.  No,  we  very  rarely  give  any  Reafons  in  fuch 
Cafes. 

Mr.  Speaker.  Becaufc  if  you  had  given  rhefc  Rcafor.*,  it  would  have 
been  feme  Light  to  the  Serjeant  to  have  pleaded  afterwards. 

Sir  Francis  Pemberton.  i do  not  know  truly  what  hr  did  afterward*  ; 
but  this  1 am  fore  he  was  told,  that  he  might  have  pleaded  this  Matter  m 
Bar,  and  this  would  have  been  a good  Bar,  and  this  1 thought  Direction 
enough. 

Mr.  Speak: r.  Is  it  not  nfiia!  in  Cafes  of  great  Moment,  as  this  was,  to 
argue  the  Point  in  giving  Judgment  l 

Sir  Francis  Pemberton.  It  is  to  if  they  will  argue  it;  but  if  the  Coun- 
fel  on  both  Sides  let  it  go,  WC  examine  no  further. 

Sir  Francis  Pemberton  withdrew. 

Sir  Thomas  Jones  brought  in. 

Mr.  Speaker.  The  Occafion  I fuppofe  you  know  of  your  being  fent  for  ; 
his  to  know  upon  what  Reafons  you  over-ruled  the  Plea  to  the  Jurifdidlion 
between  Jay  and  Topham. 

Sir  Ihtimas  Jones.  Air.  Speaker,  iri  the  fir  fir  Place,  I ferioufiy  profefs  be- 
fore God,  and  this  Honourable  Houfe,  That  I never  di  figned  to  interfere 
with  the  Authority  and  Privileges  of  this  Houfe.  I have  had  the  Honour 
to  be  an  unworthy  Member  of  it  in  two  fcveral  Parliaments  ; and  truly  I 
did  always  conceive,  that  for  any  thing  tranfeiSled  in  this  Houfe,  no  oilier 
Couit  had  any  Jurifdiction  to  hear  and  determine  it : And  therefore  I was 
always  of  Opinion,  That  the  Judgment  given  in  the  Cafe  of  Sir  John  El- 
liot and  my  Lord  Hollis , was  a very  erroneous  and  unjuffiliable  Judg- 
ment; [Sre  Vol.  VII.  Page  249.]  and  the  rather,  becaufc  I knew  that 
there  was  an  Act  of  Parliament,  that  for  any  thing  done  in  this  Houfe, 
by  fpeaking,  debating,  or  any  rcafoning  whatfoever,  there  ought  to  be  no 
Suit  in  Accufation  or  Condemnation  concerning  it,  ’tis  utterly  void. 

But,  Sir,  wheu  1 did  give  this  Judgment,  1 co  confcfs  1 did  think  there 
was  a Difference  to  be  taken  in  Matters  that  were  merely  iranfaQcd  by 
this  Houfe,  and  may  be  complicated  of  the  Authority  and'  Commands  of 
this  Houfe,  and  of  the  Execution  of  the  Authority’  and  Commands  of 
this  Houfe  abroad ; and  that  was  the  Cafe  that  was  before  us  in  the  King’s 
Bench. 

Mr.  Topham  was  complained  of,  that  he  had  not  only  imprifoned  the 
Plaintiff  Jay,  but  kept  him  in  Prifon  till  he  had  paid  him  30/.  Now  I 
did  humbly  conceive  that  this  Declaration  ought  to  be  anfwered,  and  not 
to  be  put  off  with  a Plea  to  the  Jurifdiction  of  the  Court. 

’Tis  true,  as  I did  fay.  Where  the  intirc  Matter  is  tranfaclcd  in  this 
Houle,  there  a Plea  to  the  Jurifdidlion  of  the  Court  is  proper;  but  in  the 
prefent  Cafe  I did  conceive.  That  Jurifdidlion  was  moil  proper  that  could 
try  and  determine  the  whole  Merits  of  the  Caufe  between  both  the  Parties, 
especially  where  the  Privileges  of  this  Houfe  would  uo  way  fuller  nor  be  in- 


jured. Thereupon  I think  Mr.  Tophtm  wss  aJrifcd  and  toD,  that  he 
ought  to  plead  thi*  Matter  in  Bar,  w-'.cn  in  there  w.,ulJ  he  full  L’ur.  filt- 
ration, and  pcTfedt  Regard  given  to  the  Commands  and  An;:„-.ri;v  ,1  u;is 
Houfe,  ami  all  imaginable  Reverence:  If  h:  had  but  produced  a Copy  at 
moll  of  yyur  Journal,  that  baJ  been  fofficient,  and  uo  jndgr  would' have 
been  fo  filly,  or  imprudent  at  Icaft,  to  have  foul,  that  had  nor  beta  a ?nod 
and  fufficient  Authority.  But  Mr.  Ttpl-nt  thinks  it  not  fi;  at  all  to  anfwcr 
in  this  Plea  to  the  taking  the  3c/.  for  which,  if  it  was  Extortion  upon  the 
Subject,  Iain  furethat  whofoever  has  a Cate  of  the  Rightsof  the  Subi-cF 
as  you  have,  would  not  have  fufiered  the  Subject  to  have  gone  with uuc 
Remedy  and  Satisfaction. 

Sir,  as  to  what  may  be  faid  in  this  Cafe,  that  upon  Complaint  to  yod 
you  would  have  pumfhed  Mr.  Topham  t give  me  leave  to  fav,  that  I think 
ut  that  time,  when  Mr,  Topham  had  this  Pnfoner  in  Cfutody,  you  wcre 
rifen.  But  Ifefides,  to  let  that  go,  I do  conceive,  ami  I nev.  r found  it  in 
iny  Experience,  when  I was  an  unworthy  Member  of  this  Howe,  That 
you  have  ever  given  Damage  to  a Party  that  was  injured  hv  vour  Officer. 
’Tis  true,  you  would  punilli  your  Officer  for  the  Injury,  but  1 never  knew 
the  Party  injured  have  any  Satisfaction. 

S r,  another  Rcafon  is  this.  The  Authority  of  this  Court  argn-s  yrrv 
great;  but  with  all  Reverence  be  it  fouken  to  the  Authority  of  this  H -ufe 
r..c  Aui  homy  of  an  Act  of  Parliament  is  greater  than  the  Authority  of 
this  Coin:  : tor  although  for  1 lie  molt  part  in  Acb  of  Parliament  you 
have  the  firff  Production  and  Formation  of  the  Acts  of  Parliament,  'yet 
without  the  Confent  of  the  Lords,  without  the  Royal  Affirm  of  the  Km<f 
’tis  no  Law.  But  when  ’tis  a Law  by  all  thefe  Authorities,  not  only 
yours,  but  by  the  Content  of  the  Lords;  in  Cafe  one  Man  docs  any  thing 
by  Virtue  of  a Command  of  fuels  an  A Cl  of  Parliament,  fuppofe  it  be  un- 
der die  Commifiioners  of  f-ewers,  or  in  the  executing  of  a Rate  for  the 
Poor,  or  railing  yuur  Poll- Aft , if  any  other  Man  (hall  be  fo  hardy  as  to 
quell  ion  his  doing  his  Duty  according  to  your  Commands,  the  Parry  ft, 
queflioncJ  is  either  to  pk-ad  in  Bar  efpccialiy,  or.  which  indeed  you  have 
provided  for  the  Eafe  of  Pleading  in  many  Cafes,  he  may  plead  ,t  gene- 
rally, and  give  in  Evidence  the  Iptreial  Matter : But  it  never  was  known 
that  any  Man  Ihould  offer  to  fay,  I was  an  Officer  by  A of  Parliament, 
and  theiriore  demand.  Whether  you  will  take  Cognizance  of  the  Mut'or 
having  dime  what  1 did  hv  Ac!  of  Parliament. 

And  if  it  be  fo  in  Cafes  of  Aits  of  Parliament,  as  nobody  will  denv 
then  i thought  it  might  be  fo  when  there  was  only  a Command  of  the 
Houfe  to  do  fiirh  a thing  (the  Reverence  to  which  would  have  been  per- 
ceived if  there  had  I . tn  a Plea  in  Bar),  and  there  was  an  Abufe  of  , . ,,r 
Order,  in  the  exadting  thirty  Pounds  complained  of:  And  I 1 bought  tho 
rather  fo,  became  of  the  Act  of  Parliament  1 mentioned,  4 //.  Vlll  c 8. 
which  does  provide,  That  there  lhall  be  no  Pretention  or  Suit  for  any 
Tt  cubic  or  Grievance  thatisdonc  in  this  Houfe,  and  nukes  it  void.  Buc 
it  goes  further,  (it  orders  no  Plea  indeed  one  way  or  other,  cither  in  Bar, 
or  to  the  Junfdiction,  but)  in  the  Clofe  of  the  A&  it  fays.  That  jf  #ny 
the  Pcrlbiis  thereafter  fhould  be  vexed,  troubled,  or  otherw.iys  charged  for 
any  Caufe  as  aferefaid,  then  he,  or  they,  fo  troubled  for  the  fame,  (hculd 
have  an  Action  of  the  Cafe  againft  every'  luch  Pcrfon  or  Pet  Ions  fo  vexing 
and  troubling  them,  and  recover  trebleDamages  and  Caffs. 

And  upon  thcic  Reafons,  Sir,  I did  give  my  Opinion  at, hat  time,  that 
the  Plea  to  the  Jurifdifiion  of  the  Court  fhould  lie  over-ruled  ; which,  if 
not  agreeable  to  j our  Judgment,  1 mult  humbly  beg  your  I’.irdon  for  it’ 

Mr  Speaker . Did  you  tleliver  thvfe  Reafons  in  Court,  when  you  gave 
Judgment  for  over-ruling  the  Plea  ? 

b r Thomas  Jer.es.  1 mly.  Sir,  f cannot  fay  wc  did,  nor  cannot  fay  we 
were  dem,.  ided  our  Realous,  nor  cannot  fay  any  thing  was  moved  in  arrefl 
of  Judgment,  orfhewed  to  us  why  we  fhould  give  our  Reafons;  but  I be- 
lieve Mr.  Topham  Will  not  fay  but  he  was  advifed,  that  it  was  proper  for 
him  to  plead  ir  in  Bar,  and  then  all  Right  would  have  been  ritutc  to  the 
Authority  of  this  Court,  and  to  Mr,  Topham,  as  well  as  rotlic  Plaintiff. 

Mi  .Speaker.  It  Wo  .Id  huve  been  a Sulisfadtion  to  Mr.  T«pb«m  and  the 
whole  Kingdom,  if  you  had  given  your  Reafons ; and  we  take  it,  that 
upon  Demurrers  of  great  Confequcnee,  the  Court  ulcs  togwe  the  Realous 
of  their  Judgments. 

Sir  Thomas  Jones,  Truly 'tis  fo  long  ago,  I am  notable  to  fay  whither 
wc  did  or  did  no:  ; but  ’tis  not  ufual  for  Judgment  to  he  given  feriatim , ii 
all  the  Judges  of  the  Court  be  agreed  in  the  Thing,  ns  they  were  in  this  Cafe. 

Mr.  Speaker.  Where  the  Judges  agree,  the  Lord  Chief- Jultice  gives  the 
Opinion  of  the  Court;  but  then  in  Matters  of  this  Moment,  he  uftially 
gives  the Reafoti.  1 

Sir  Thomas  Jones.  As  far  as  I told  you  before,  we  did  give  the  Rcafon, 
that  it  was  more  proper  to  be  a Plea  in  Bar,  than  to  the  Junfdiction  of  the 
Court. 

Then  Sir  Thomas  Jones  withdrew,  and  the  Houfe  after  a Debate 
Refthed, 

“ That  Sir  Francis  Pemberton,  giving  Judgment  to  over- rule  the  Plea 
“ to  the  Jurifdidion  of  the  Court  of  King’s-  Pencil,  in  the  Cafe  betweea 
« Joy  and  Poph-m,  had  broken  the  PiiviLgcs  of  the  Houfe.-’  And  alfo, 

Refotyed, 

“ 1 hat  Sir  Thomas  Jones  giving  Judgment  to  over-rule  the  Plea  to  the 
“ Jurifdidion  of  the  Court  of  King’s-Bench,  in  the  Calc  between  Jay 
“ and  Tsphans,  had  broken  the  Privileges  of  the  Houfe.” 

And  by  Order  of  the  Houfe,  both  Sir  Francis  Pemberton  and  Sir  Thomas 
Jones  were  taken  into  Cuilody  for  the  faid  Breach  of  Privilege,  and  lay 
til  there  came  a Prorogation. 
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XLIII.  Proceedings  before  the  Houfe  of  Lords,  {from  Jan.  7,  1691  to  the  ijtb  of  Feb.  following) 
between  the  Duke  and  Dutchefs  of  Norfolk,  upon  the  Duke's  Billy  Intituled , An  Ad  to  diffolve  the 
Marriage,  8?c.  3 W.  & M. 


The  7th  of  January  the  faid  Bill  was  lodged  in  the  Houfe  of  Lords. 

/ The  8th  of  January. 

THE  Dutchefs  of  Norfolk  having  received  Intimation,  that  the]  Duke 
of  Sat  folk  was  this  Day  offering  a Bill  to  the  Houle  or  Lords,  for 
diffolvinz  the  Marriage  between  them,  and  that  the  fame  was  under 
bate  before  their  Lordlhips  ; fhc  was  advifed  to  prefent  the  following  Pe- 
tition. , , _ . . „ 

To  the  Right  Honourable  ike  Lards  Spiritual  and  Temporal  in  Parliament 
ajfrmblcd , 

The  humbUPttiti.it  of  Mary  Dutchefs  of  Norfolk, 

Sheweth,  , 

'T'HAT  your  Petitioner  being  informed,  that  the  Duke  of  Norfolk  ts 
at  this  time  offering  a Bill  to  your  Lordlhips,  for  diffolving  the 
Marriage  between  him  and  your  Petitioner, 

Your  Petitioner  humbly  prays  Ihe  may  be  heard  by  your  Lord- 
lhips,  before  fuch  Bill  be  received. 

And  your  Petitioner  will  ever  pray, 

M.  Norfolk. 

Upon  which  Petition,  their  Lordlhips  were  pleafed  to  make  the  follow- 
ing Older,  Die  Fitter'll  8 Januarii,  t6gi. 

A Bill  having  been  offered  to  this  Houfe,  on  the  Behalf  of  the  Duke  of 
Norfolk  to  diffolve  the  Marriage  between  the  faid  Duke  and  his  Dutchefs  ; 
it  was  ordered  by  the  Lords  Spiritual  and  1 cmporal  in  Parliament  af- 
fcmblcd  That  Her  Grace  fhall  have  Notice  thereof,  and  may  be  heard  by 
her  Counfel,  at  the  Bar  of  this  Houfe,  on  Tutfday  next  at  twelve  of  the 
Clock  what  fee  hath  to  objea  againft  the  receiving  the  faid  Bill : At 
which’ time  the  faid  Duke  may  alfo  be  heard  by  his  Counfel,  for  the  faid 
Bill,  if  he  (hall  think  fit.  Matth.  Johnfon,  Cler’  Parliamcntor’. 

Die  Mortis  12  Januarii,  1691. 

After  hearing  Counfel  this  Day,  at  the  Bar,  what  they  could  objea  for 
her  Grace  the  Dutchefs cf  Norfolk,  again!!  the  receiving  of  a Bill  offered 
bv  his  Grace  the  Duke  of  Norfolk,  to  diffolve  the  Marriage  between  him 
L his  Dutchefs  ; as  alfo  the  Counfel  of  his  Grace  the  Duke  o!  Norfolk 
for  receiving  the  faid  Bill.  And  after  Confideration  of  what  was  offered 
by  Counfel,  on  either  Side,  and  a long  Debate  thereupon : 

This  Qucftion  was  put, 

JVhether  the  Duke  of  Norfulk'r  Billjheuld  be  received?  It  was  re- 
folvcd  in  the  Affirmative. 

Which  Bill  is  as  followeth  : 

An  .41 7 to  diffo've  the  Marriage  of  Henry  Duke  of  Norfolk,  Earl  Marjhal 
of  England,  with  the  Lady  Mary  Mordant,  and  to  enable  the  faid  Duke  to 
marry  again. 

TT Orafntuch  as  Henry  Duke  of  Norfolk,  and  Earl  Marfeal  of  England, 
C bllving  been  married  to  the  Lady  Mary  Mordant,  hath  made  full  Proof 
that  his  laid  Wife  is  guilty  of,  and  hath  committed.  Adultery  on  her 
Part  : And  forafmuch  as  the  faid  Henry  Duke  of  Norfolk  hath  no  Iffuc, 
nor  can  have  any  probable  Expc&ation  of  Poftcrity  to  fuccecd  him  in  his 


Norfolk , and  of  fach  Effate  whereof  fee  feall  be  Dowable,  as  any  othe, 
Hufeand,  or  Wife  may,  or  might  claim,  have,  or  enjoy  : And  the  Child 
or  Children,  born  in  fuch  Marriage,  (hail  and  may  derive  and  make  Title, 
by  Defcent,  or  other  wife,  to,  and  from  any  their  Anceftors,  as  any  other 
Child  or  Children  may  do,  any  Law,  Statute,  Reftraint,  Prohibition,  Or- 
dinance, Canon,  Conffitution,  Prefcription  or  Cuftom,  had.  made,  exer- 
cifcd,or  ufed  to  the  contrary  of  the  Prcmiffcs,  or  any  of  them,  in  any  wife 
notwithftanding.  And  be  it  further  Ena&ed,  by  the  Authority  aforefaid. 
That  the  faid  Lady  Mary  feall  be,  and  is  hereby  barred  and  excluded  of,  and 
from  all  Dower  and  Thirds,  and  of  and  from  all  Right  and  Title  of 
Dower  and  Thirds,  unto,  or  out  of  any  the  Honours,  Manors,  Lands,  or 
Hereditaments  of  the  faid  Duke  ; and  that  all  Conveyances,  Jointures, 
Settlements,  Limitations  and  Creations  of  Ufes  and  Trulls,  of,  into,  or 
out  of,  any  Honours,  Manors,  Lands  or  Hereditaments,  at  any  lime  here- 
tofore made  by  the  faid  Duke,  or  any  of  his  Anceftors,  or  Trultecs,  unco 
or  upon,  or  for  the  Ufc  or  Benefit  of  the  faid  Lady  Mary,  or  any  the  I fi- 
fe e of  her  Body,  or  for  railing,  difeharging,  or  counter-fccuring  any  the 
Manors,  Lands,  or  Hereditaments  of  the  faid  Lady  Mary,  or  any  of  her 
Anceftors,  feall  be  from  henceforth  utterly  void,  and  of  none  Effcc!  : And 
all  and  every  the  faid  Honours,  Manors,  Lands  or  Hereditaments  of  the 
faid  Duke,  orany  of  his  Anceftors  or  Truftees,  feall  from  henceforth  re- 
main and  be  to,  and  for,  the  Ufc  and  Benefit  of  the  faid  Duke,  and  fuch 
other  Pcrfon  or  Perfons,  and  for  fech  Effaces  and  lutereffs,  and  in  fuch 
Manner  and  Form,  as  if  the  faid  Lady  Mary  was  now  naturally  dead, 
without  any  Iffue  of  her  Body.  And  alfo,  that  all  Limitations  and  Cre- 
ations, of  any  Ufc,  Effate,  Power  or  Trull,  made  by  any  of  the  Ancef- 
tors of  the  faid  Lady  Mary,  unto  or  for  theUle  or  Benefit  of  thefaid  Duke, 
his  Heirs  or  Alliens,  out  of  any  the  Manors,  Lands,  or  Hereditaments,  of 
any  of  the  Anccftorsof  thefaid  Lady  Mary,  feall  be  from  henceforth  void, 
and  of  none  Effect. 

REASONS  offered  to  the  Lords  in  Parliament,  for  receiving  the  before-men- 
tioned Bill  of  Divorce,  on  the  Behalf  of  bis  Grace  the  Duke  of  Norfolk. 

T-1  HE  not  having  a Sentence  for  a Separation  from  the  EcdefiaJHcal  Court , 
is  thought  to  be  no  Objection  again//  the  receiving  or  pajjing  the  Duke  of 
Norfolk*!  bill,  for  theft  Rcafons,  viz. 

I.  The  Houfe  proceeds,  in  this  Cafe,  in  their  legiflative  and  in  their  ju- 
dicial Capacity  ; and  in  their  legiflative,  all  things  muff  proceed  originally 
by  Bill. 

II.  That  a Sentence  in  the  Ecclefiaftical  Court  car.  give  die  Duke  no 
Relief,  as  to  what  he  feeks  by  his  Bill,  viz.  To  diffolve  his  Marriage,  and 
enable  him  to  marry  again  j but  that  Relief  muff  fpring  originally  from 
the  Parliament,  without  Relation  to  the  Eccltfiajlictxl  Court . 

III.  That  in  Cafe  there  was  fech  a Sentence,  yet  it  would  afford  no 
Affiltance  in  this  Cafe  : For  the  Parliament,  in  Cafes  of  this  Nature  do  not ' 
rely  upon  any  fech  Sentence  for  a fatisfadlory  Proof  of  the  Facl;  but  hear 
Witneffes  viva  voce,  and  thereupon  proceed. 

IV.  That  there  are  Witneffes  now  living  to  prove  the  Fail,  which  may 
be  examined  viva  voce  ; whereas,  if  they  die  during  the  tedious  Proceeding 
in  any  inferiour  Court,  then  diere  can  be  no'  other  Proof  but  Depeftions 
taken  in  Writing. 

V.  That  Mrs.  marten’s  Cafe  was  received  Originally  in  Parliament. 


Honours,  Dignities,  and  Effate,  unlefs  the  faid  Marriage  be  declared  void 
bv  Authority  of  Parliament,  and  the  faid  Duke  be  enabled  to  marry  any 
other  Woman  : The  King  and  Queen's  Moll  Excellent  Majcffies,  upon 
the  humble  Petition  of  the  laid  Henry  Duke  of  Norfolk,  having  taken  the 
Ptemifes  into  their  Royal  Confideration,  for  divers  weighty  Rcafons,  are 
pleafed  that  it  be  Enabled,  and  be  it  Enacted,  by  the  King  and  Queen’s 
.Moll  Excellent  Majcffies,  and  by  and  with  the  Advice  and  C'onfcnt  of  the 
L.-.rds  Spiritual  and  Temporal,  and  Commons,  in  this  prefent  Parliament 
affembled,  and  by  the  Authority  of  the  fame.  That  the  faid  Marriage  be- 
tween the  faid  He.iry  Duke  of  Norfolk,  and  the  faid  Lady  Mary  his  Wife, 
fe.ill  from  henceforth  be  null  and  void  ; and  is  by  Authority  of  this  prefent 
Parliament  Declared,  Adjudged,  and  Enacted  to  be  null  and  void,  to  all 
Intents,  Constructions,  and  Puipofes  whatfeever.  And  that  it  feall  and 
may  be  lawful  to,  and  for  the  Lid  Henry  Duke  of  Norfolk,  at  any  time  or 
times  hereafter,  to  contrail  Matrimony,  and  to  marry  (as  well  in  the  Life- 
time of  thefaid  Lady  Mary,  as  if  lhe  were  naturally  dead)  with  any  other 
Woman  or  Women,  with  whom  he  might  lawfully  marry,  in  cafe  fee 
faid  Lady  Mary  was  not  living:  And  that  fech  Matrimony,  when  had 
and  celebrated,  feall  bea  good,  juft  and  lawful  Marriage,  and  fo  feall  be 
adjudged,  deemed  and  taken,  to  all  Intents,  Conftruflions  and  Purpofes. 
And  that  all  and  every  Children  and  Child  born  in  fech  Matrimony  feall 
be  deemed,  adjudged  and  taken  to  be  bom  in  lawful  Wedlock,  and  to  be 
Legitimate  and  Inheritable,  and  feall  inherit  the  faid  Dukedom  of  Nor- 
folk, Office  of  Earl  Marfeal  of  England , and  all  other  Earldoms,  Digni- 
liesj  Baronies,  Honnuts,  and  Titles  of  Honour,  Lands,  Tenements,  and 
other  Hereditaments,  from  and  by  their  Fathers,  Mothers,  and  other  An- 
ceftors, in  like  Manner  and  Form,  as  any  other  Child  or  Children,  born  in 
lawful  Matrimony,  feall  or  may  inherit,  or  be  inheritable,  according 
to  the  Courfeof  Inheritances  ufed  in  this  Realm;  and  to  have  and  enjoy 
all  Privileges,  Prcheminences,  Benefits,  Advantages,  Claims  and  De- 
mands, as  any  other  Child  or  Children  bowi  in  lawful  Wedlock  may  have 
or  claim  by  the  Laws  or  Cuftoms  of  this  Kingdom.  And  be  it  further 
Enacted,  That  fee  faid  Henry  Duke  of  Norfolk  feall  be  intituled  to  be 
Tenant,  by  Courtefy,  of  fee  Lands  and  Inheritance  of  fech  Wife,  whom 
he  feall  hereafter  marry:  And  fech  Wife  as  he  feall  fo  marry  feall  be  inti- 
tuled to  a Dower  of  the  Lands  and  Tenements  of  fee  faid  Henry  Duke  of 


*3  Januarii,  1691. 

The  Duke  of  Norfolk’s  Bill  aforefaid  having  been  Yefterday  received 
and  read,  the  Dutchefs  of  Norfolk  prefented  the  following  Petition  to 
heir  Lordlhips  this  Day  : 

To  the  Right  Honourable  the  Lords  Spiritual  and  T tmpcral  in  Parliament 
AJftmbltd, 

The  humble  Petition  of  Mary  Dutchefs  of  Norfolk, 

.Sheweth, 

’T’HAT  your  Petitioner  being  mirricd  to  the  Duke  of  Norfolk  fourte'n 
Years  and  upwards,  never  had  or  received  from  her  Hufeand  any  In- 
timation of  a Mifdemeanor,  on  her  Part,  againfthim;  which,  joined  to 
her  lnnocency  of  fee  Crime  mentioned  in  the  Bill,  makes  this  Proceeding 
before  your  Lordlhips  very  ferprizing  to  her  : I ler  Pcrfon,  Efface,  and  Ho- 
nour, which  is  more  dear  to  her  than  her  Lite,  being  now  brought  in 
Qucftion  : 

Your  Petitioner  humbly  prays  fee  may  have  a Copy  of  the  particular 
Charge  againfther,  with  the  Names  of  the  Witneffes,  and  reafon- 
ablc  Time  allowed  her  toanfwcr  the  fame,  before  any  farther  Pro- 
ceedings upon  theBill.  Mary  Norfolk. 

Upon  which  Petition  the  following  Order  was  made. 

Die  Mercurii  13  Januarii,  1691. 

Upon  reading  the  Petition  of  Alary  Dutchefs  of  Norfolk,  It  is  Ordered 
by  the  Lords  Spiritual  and  Temporal  in  Parliament  affembled.  That  Sir 
Richard  Reyues,  Sir  Charles  Hedges,  and  Dr.  Oxtnden , do  attend  this  Houfe 
To-morrow  at  ten  of  the  Clock  in  fee  Forenoon. 

Afattb.  Johnfon,  Cler*  Parliamcntor.' 

14  Januarii , 1691.  After  having  heard  the  Civil  Lawyers,  fee  follow- 
ing Order  was  made. 

Diejovis  14  Januarii,  1691. 

After  hearing  this  Day  the  Civil  Lawyers,  purfusnt  to  the  Order  Yefi- 
terday,  upon  reading  fee  Dutchefs  of  Norfolk’s  Petition,  It  is  Ordered  by 
the  Lords  Spiritual  and  Temporal  in  Parliament  affcmblcd.  That  his  Grace 
fee  Duke  of  Norfolk  feall  bring  in  the  Charge  againft  his  Dutchefs,  and 
particularly  to  fee  Perfon,  Time  and  Place,  by  Saturday  next,  at  twelve 
of  fee  Clock.  Alattb.  Johnfon , Cler*  Parliamcntor’. 

3 16  Januarii , 
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and  bis  Dutchefs,  for  a Divorce. 
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16  Januarii,  1691. 

This  Day  the  Duke  of  Norfolk  brought  in  the  following  Charge  againft 
his  Dutchefs  : 

The  Charge  which  Henry  Duke  of  Norfolk,  Earl  Marjhal  cf  England,  doth 
exhibit  againft  his  Wife,  Mary  Dutchefs  of  Norfolk,  before  the  Lords  Spi- 
ritual and  Temporal  in  Parliament  affembled , pwrjuant  to  their  Ltrdjbips 
Order  of  the  14 tb  of  January,  1691,  is  fer  the  Crime  of  Adultery. 

TH  E Pcrfon  charg’d  to  commit  the  laid  Crime  with  the  faid  Dutchefs, 
ts  fshn  Germaine,  of  the  Parifh  of  St.  Margaret's,  in  the  Liberty  of 
Weftminjler. 

The  Times  when  the  faid  Crime  was  committed,  were  between  the 
Mouths  of  June  and  December , 1685,  and  fevcral  Times  fmce. 

The  Places  where  the  faid  Crime  was  committed,  are  at  Whitehall , 
JVtndfor,  and  within  the  Parifh cs  of  St.  Margaret’s  il'ejlminjler,  St.  Mar- 
tin 1 m the  Fields , St.  James’s , St.  Ann  s within  the  Liberty  of  Wejhnin- 
Jter : And  in  the  Parifh  of  Lambeth,  in  the  County  of  Surrey. 

Norfolk,  and  Marfhal, 

Upon  which  the  following  Order  was  made. 

Die  Sabbati,  16  Januarii , 1691. 

Upon  reading,  this  Day,  the  Charge,  which  Hetvy  Duke  of  Norfolk, 
Earl  Marfhal  of  England,  hath  exhibited  againft  his  Wife,  Mary  Dutchefs 
of  Norfolk,  for  the  Crime  of  Adultery  : It  is  Ordered  by  the  Lords  Spi- 
ritual and  Temporal  in  Parliament  affembled,  That  her  Grace  the 
Dutchefs  of  Norfolk  do  attend  this  Houfe  on  Monday  next,  or  fome  Per- 
fon  on  her  Behalf,  then  to  receive  a Copy  of  the  Charge  acainfl  her. 

Matth.  Jobnfon,  Clcr’  Parliamentor’. 
lo  Januarii,  1691. 

The  Anfwer  of  Mary  Dutchefs  ^"Norfolk,  to  the  Charge  exhibited againf!  her 
by  the  Duke  of  Norfolk,  before  the  Lords  Spiritual  and  Temporal  in  Par- 
liament ajjembltd. 

rT‘lH  1 S Respondent  is  advifed,  that  the  Charge  exhibited  by  the  Duke 
of  Norfolk  into  this  Honourable  Houfe  againft  her,  as  to  Time  and 
Place,  is  too  general,  and  is  not  purfuant,  nor  doth  anfwer  the  End  of 
your  Lord (hips  Order  of  the  14th  Inftant,  made  upon  the  humble  Peti- 
tion of  this  Respondent.  Wherefore  flic  doth  humbly  hope,  and  pray, 
your  Lordfhips  will  not  oblige  her  to  make  any  further  anfwer,  ’till  the 
Duke  fliall  bring  in  a particular  and  certain  Charge,  as  to  Time  and  Place, 
againft  her. 

And  this  Refpondent  doth  the  rather  humbly  infift.  That  your  Lord- 
Blips  would  pleafe  to  require  the  Duke  to  be  particular,  and  certain  in 
ihcfc  material  Circumftances  of  his  Charge  againft  her ; for  that  it  ap- 
pears, by  his  own  fhewing  therein,  that  the  fuppofed  Crimes  objected  to 
her,  and  alledged  to  be  committed,  were  above  fix  Years  before  the  Bill 
was  offered  to  this  Honourable  Houfe  : During  molt  of  which  Time,  at 
the  Advice,  and  by  the  Approbation  of  the  Duke,  was,  and  continued 
beyond  the  Seas,  to  cafe  him  in  his  Charge  and  Part  ; he  frequently  de- 
claring, that  when  he  Ihould  be  more  cafy  in  his  Fortune,  they  mould 
live  together. 

M.  Norfolk. 

Upon  which  Anfwer  the  following  Order  was  made.  And  the  Duke’s 
Second  Charge  delivered  in  the  fame  Day. 

Die  Martis,  19  Januarii,  1691. 

Ic  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  af- 
fcmbled.  That  her  Grace  the  Dutchefs  of  Norfolk  /hall  have  a Copy  of 
the  Duke’s  Charge  delivered  this  Day  againft  her;  and  that  fhc,  or  Sir 
Thomas  Pinfold , do  attend  this  Houfe,  to  Morrow  at  11  of  the  Clock,  in 
the  Forenoon,  to  anfwer  the  faid  Charge. 

Matthew  Johtfon , Clcr’  Parliamentor'. 
Which  Copy  is  as  followcth  : 

, The  Charge  which  Henry  Duke  of  Norfolk,  Earl  Marfnal  of  England,  doth 
exhibit  againft  hit  Wife , Mary  Dutchefs  of  Nor  folk,  before  the  Lords  Spi- 
ritual and  Temporal  in  Parliament  ajfemb/ed,  purfuant  to  their  Lordjhips 
Order  of  the  14//;  of  January,  1691,  is  for  the  Crime  of  Adultery. 

'T*  H F.  Perfon  charged  to  commit  the  faid  Crime  with  the  faid  Dutchefs* 

-*•  is  one  John  Germaine,  of  the  Parifh  of  St.  Margaret's  W/flminfter. 

The  Times  and  Places  when  the  faid  Crime  was  committed,  were  at 
Whitehall,  in  the  Months  of  June , July,  AuguJl,  fome,  or  one  of  them, 
in  the  Year  1685.  At  Windfor , in  the  Months  <'f  July , AuguJl,  or  Sep- 
tember, fome,  or  one  of  them,  in  the  faid  Year  1685.  In  the  Parifh  of  St. 
Margaret's  Weftminjler , Ala’.h,  April,  May,  June,  fome,  or  one  of  them, 
in  the  Year  of  our  Lord,  1690.  And  in  the  faid  Parifh  of  St.  Margaret's 
Weftminjler,  in  the  Months  of  July  oc  AuguJl,  1690.  In  the  Parifh  of 
Lambeth,  in  the  County  of  Surrey,  in  the  Months  of  May,  June , July , 
AuguJl,  fome,  or  one  of  them,  in  the  Year  1691. 

Norfolk,  and  Marfhal. 

'Served  by  Thomas  Bowen, 

19  Jan.  before  Six  of  the 
Clock. 

Upon  which,  the  next  Day,  viz.  the  2Cth  of  January,  1691,  the 
Dutchefs  of  Norfolk  prefented  the  following  Petition  : 

To  the  Right  Honourable  the  Lords  Spiritual  and  Temporal  in  Parliament 
affembled, 

T7:e  humble  Petition  of  Mary  Dut.brf  of  Norfolk. 

*T"  HAT  your  Petitioner  was  ferved  with  an  Order  of  this  Honourable 
Houfe,  late  lad  Night,  to  attend  your  Lordfhips  this  Day,  hy  Eleven 
of  the  Clock,  either  in  Perfon,  or  by  Sir  Thomas  Pinfold,  to  anfwer  to  a 
new  Charge  brought  in  againft  her,  by  her  Hufbandthe  Duke  of  No  folk. 

Your  Petitioner  is  advifed,  I hat,  for  her  juft  Defence,  it  is  neceffary 
to  alledge  in  her  Anfwer  fevcral  fpceial  Matters  relating  both  to  the  Duke 
and  herfolf. 

That  in  this  fhort  Time  appointed  by  your  Lordfhips,  vour  Petitioner 
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finds  it  impoffible  to  inftruct  Courtfel,  to  prepare  luch  Sn  AnTwer  a 
is  advifed  is  neceffary  to  put  in. 

Wherefore  your  Petitioner  humbly  prays  your  Lordfhips,  fire  may  have 
convenient  Time  to  put  in  her  Anfwer  to  the  faid  Charge;  t 

And  your  Petitioner  will  ever  pray.  Isle. 

M.  Norfolk. 

Cpon  which  the  following  Order  was  made. 

Die  Mercurii,  20  Januarii,  1691. 

Upon  reading  the  Petition  of  Alary  Dutchefs  of  Norfolk , praying  that 
file  may  have  convenient  Time  for  anfwering  to  the  Charge  put  in  againft 
her,  bv  his  Grace  the  Duke  of  Noifolk,  Yefterday  : It  is  Ordered  by  the 
Lords  Spiritual  and  Temporal  in  Parliament  aficmblcd,  That  her  Grace 
the  Dutchefs  of  Norfolk  fliall  peremptorily  anfwer,  by  hctfclf,  or  Proflor, 
to  the  faid  Charge,  to  Morrow  at  Eleven  of  the  Clock  in  the  Forenoon. 

Matth.  Johnfon,  Cler’  Parliamentor’. 

Accordingly,  January  the  sift,  the  Dutchefs  of  Norfolk  delivered  in  the 
following  Anfwer: 

T Alary  Dutchefs  of  N.rfotk , under  Protellation,  That  the  pretended 
Charge  of  Adultery  given  againftme,  in  the  Honourable  Houfe  of  Peers, 
was,  ana  is  general,  inefficient,  and  fuch  as,  I humbly  conceive,  1 ain 
not  bound  by  Law  to  give  Anfwer  unto;  Yet  knowing  my  own  Inno- 
cency,  and  that  I am  not  guilty  of  the  pretended  Crime,  this  Protcftation 
being  facrcd  to  me,  I fhall,  and  do,  under  the  Matters  and  Qualifications 
hereafter  mentioned,  anfwer,  and  fay,  hereby  affirming,  That  having 
been  married  to  his  Grace  the  Duke  of  Norfolk  for  near  15  Yeats,  lie  ne- 
ver did  (’till  this  pretended  Charge  given  againft  me)  in  the  leaft  pretend, 
or  intimate  unto  me,  that  I had  ever  injured  his  feed;  but  did  always 
treat  me  with  great  Kindnefs  and  Refpcfh  Anu  about  the  Year  1685* 
at  his  Requcfl  and  Dcfirc,  1 did  go  with  him  from  London  to  France,  and 
there  continued  with  him  for  fome  Time;  where  Ins  Grace,  being  under 
an  Indifpofition,  and  continuing  fo  for  fome  Time,  he  fhewed  luch  At- 
tention to  me,  and  put  fo  great  Trull  and  Confidence  in  me,  that  all  fuch 
Things  that  were  adminiftcr'd  to  him,  in  order  to  his  Recovery,  lie  did 
not,  nor  would  receive  any  of  them  but  what  came  from  my  Hands;  and 
1 did  with  great  Care  attend  him  : And  being  recovered,  he  told  me  his 
Occafions  required  him  togo  for  England , but  he  would  return  to  me  in 
France  within  fome  fhort  Time,  and  bring  me  home  to  England-,  and  at 
his  parting  with  me,  he  (hewed  great  Afredtion  to  me,  and  in  great  Paf- 
fion  of  Love,  with  Tears  in  his  Eyes,  faid.  He  had  Ten  Thoufand  Par- 
dons to  a(k  me,  defiring  my  Patience,  and  that  1 (hould  return  into  Eng- 
land to  him  in  fome  fliort  Time.  And  after  his  Grace’s  Return  into 
England,  he  having  Notice  from  me  that  my  Lodgings  was  inconvenient, 
and  defiring  his  Leave  to  chanee  the  fame,  he  wrote  me  Word  very  affec- 
tionately, that  God  forbid  he  (hould  conftrain  me  to  any  Incoiivenicncj', 
and  left  me  to  my  Liberty  therein.  And  before  his  parting  with  me,  in 
France , as  a Teftimony  of  his  Love  and  affedtion  to  me,  he  ordered 
400/.  yearly  to  be  paid  unto  me,  out  of  his  own  Eftate,  by  Quar- 
terly Payments,  over  and  above  the  feparatc  Maintenance  fettled  upon  me 
by  my  Father,  upon  my  Marriage  with  him.  And  that  after  his  Arrival 
in  England , he  made  fevcral  Vims  to  my  Mother,  the  Countcfs  of  Peter- 
borough ; and  with  great  Obfcrvancc  anil  Refpcdl,  afle'd  her  Bicffings,  and 
told  her,  he  had  left  me  well  and  fafe  in  France-,  and  faid,  that  Ins  own 
Debts  were  preffing  upon  him ; but  if  her  Daughter  (meaning  myfilfj 
would  confirm  that  the  Manor  of  Drayton,  and  other  Places,  (hould  he 
fettled  upon  him  and  his  Heirs,  he  (hould  thereby  he  made  a happy  Man. 
And  I coming  into  England,  his  Grace  having  put  off  Houfe- keeping,  and 
dwelling  in  the  Countcfs  of  Peterborough's  Lodgings  in  St.  James's  for 
about  T wo  Years;  and  I filing  him  for  Alimony  (the  laid  400/.  a Year* 
not  being  paid  unto  me),  he  did  nor,  during  that  Suit,  object  any  Crime 
againft  me,  which  had  been  proper  for  him  to  have  done,  to  avoid  Ali- 
mony, if  I had  been  guilty.  And  I,  the  faid  Alary  Dutchefs  of  Norfolk ,- 
being  at  Drayton  in  Nottbampttnjbin , his  Grace  did  write  very  affection- 
ately to  me.  And  that  Uifturbances  happening  in  thofc  Parts,,  in  No- 
vember, 1688,  I left  Drayton-,  and,  with  the  Confcnt  of  the  Duke,  w.-nc 
beyond  Seas,  and  there  continued  'till  fent  for  by  my  Father  and  Mother, 
and  then  returned,  which  was  in  or  about  October , 1691,  with  the  Duke’s 
Confcnt.  And  then  Applications  being  made  to  me  by  the  Duke  my  Huf- 
band,  to  join  with  him  in  the  Sale  of  Cajllt-Riftng , and  other  Kftates: 
But  1 being  advifed  this  mud  be  injurious  to  me,  could  liot  join  therein* 
which  I humbly  apprehend  to  be  the  true  Caufc  and  Occafion  of  this  Pro- 
ceeding againft  my  Honour,  on  the  Duke  my  Hufband's  Part. 

And  I the  faid  Alary  Dutchefs  of  Norfolk,  adhering  to  my  Proteftation 
of  my  Innoccncy,  and  denying  that  I am  guilty  of  the  pretended  Crime 
charged  againft  me,  and  being  unwilling  to  impeach  my  Hufband  of  any 
Crime  whatfbever ; yet  being  advifed.  That,  by  the  Laws  of  the  Land, 
a Hulband  fuing  a Divorce  for  the  Adultery  of  his  Wife,  he  ought  not  to 
obtain  any  Sentence  of  Divorce,  if  be  be  proved  guilty  of  the  fame. 

Wherefore  this  Refpondent  doth  aver,  and  is  ready  to  prove,  that  the 
Duke  her  Huibund  was,  and  is  guilty  of  Adultery,  and  hath  continued  in 
the  Courfc  of  Adultery  for  thefc  ten  Years  laftpaft,  and  doth  fo  continue. 

Ah  Lords, 

It  is  my  Misfortune  to  be  thus  accufed.  I had  rather  (land  charg’d  (or 
High-Treafon  before  your  Lordfhips,  than  with  this  ignominious  Crime. 
In  the  Charge  for  High-Treafon,  iff  Manner  of  Trials,  and  the  Way6 
of  Proceedings  are  known  ; fo  is  the  Punifhment  in  this  Cafe  againft  nte. 

Your  Lorduips  are  now  creating  new  Wavs  of  Proceeding  againft  mc« 
and  a new  Law  to  punilh  me;  and  this  for  a Crime  fuppolcd,  and  alledged 
to  be  committed  (even  Years~paft,  in  another  Reign,  after  publick  In- 
demnities 111  the  fieffions  of  Parliaments,  many  Sittings  of  Parliaments,  and 
Diffolutious  of  others,  without  mentioning  this  Crime  sg.iinft  me.  My 
Counfel  are  to  feek  how  to  advife  my  Defence  in  the  Proceeding,  being 
altogether  ftrange,  and  without  Precedent,  or  Example. 

I find  my  Profecution  now  to  be  very  violent,  anJ  my  Proceeding  to  be 
very  fwift  upon  me,  having  bad  but  one  Night  to  prepare  my  Anfwer 
to  this  General  Charge.  1 do  in  this  Place  publickly  declare,  1 am 
innocent  of  what  is  objected  to  me,  and  am  not  guilty  oi  defiling  my 
C Hufband } 
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huffcand’s  Bed  : I am  not  guilty  of  the  Crime  charg’d  againft  me.  I 
hope  (being  thus  accufed)  1 may,  without  Vanity  fay, 

what  is  well  known.  That  I am  not  only  the  Duke  of  Norfolk  s U ifc,  But 
;>  1 fo  born  and  deftended  from  Parents  and  Anccftors  of  the  ancient  Nobi- 
lity 
Houfe. 

I'wer  I t 

hope  you  will  excufe  me.  . 

And  if  your  Lordfhips  {hall,  in  your  great  Wifdom,  proceed  farther  tn 
this  Matter,  1 hope,  and  do  inoil  heartily  pray,  that  I may  hereafter  have 
convenient  Time  to  make  my  Proofs,  and  full  Defence;  and  then  I doubt 
not  o!  your  Lordfhips  Jufiice  to  me,  as  well  as  for  my  Hufband,  who  fits 
and  Votes  with  your  Lordlhips.  M.  Norfolk. 

Upon  the  delivering  the  {aid  Anfwcr,  the  next  Day  the  following  Or- 
der was  mode. 

Die  Veneris,  22  Januarii , 1691. 

It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  alte ta- 
bled, That  his  Grace  the  Duke  of  Norfolk  (hall  produce  his  Witneffcs, 
to  Morrow  at  Ten  of  the  Clock  in  the  forenoon,  to  be  (worn.  And  that 
her  Grate  the  Dutchcfs  of  Norfilk  do  attend  this  Houfe,  by  hcrfelf,  or 
Prodior,  at  the  fame  Time;  and  may  have  Orders  for  Witnefies  if  (he 
pleafcs.  Alatth.  Johnfon,  Clcr’  Parliamcntor’. 

Accordingly,  January  23,  tf'oi,  the  Duks’s  "Witneffcs  were  produ- 
ced ; and  whole  Names  arc  as  foilowetb, 

Alargaret  Ellvmd  Jehu  Hall  Mary  Boyle 

Ann  Batten  Alary  Halt  Bice  Jfnts 

Rowland  (horn  Rihurd  Owen  Arm  Janes 

Thomas  Hvdfon  William  Miles  John  Hojkini 

Simon  Vartljl  Andrew  Anderfon  William  Baity 

Peter  ScrsLer  Tbtmtas  Ptjler  John  Wood 

John  Reynolds  Margaret  Fajler  Henry  Daghy 

Thomas  Lloyd  Jane  Wadf worth  John  Calvin. 

After  thefe  fevcral  Witneffcs  were  produced,  on  Behalf  of  the  Duke  of 
Not  folk,  and  had  given  in  their  fevcral  Places  of  Abode,  £iV.  the  follow- 
ing Oath  was  adminiftred  to  them: 

rO  U Jball  t'tie  Anjivtr  male  to  all  fuch  Shtrjlions  as  /kail  beoficcl  you  by  this 
Honour  able  Houfe,  in  relation  to  ike  Charge  0)  Adultery,  brought  in  by  the 
Dale  f Norfolk,  again//  the  Dutchefs  of  Norfolk,  with  John  Germaine ; 
you  jijall  declare  your  whole  Knowledge  of  this  Matter , and  Jball  Jpeak  the  Truth , 
the  whole  Truth,  and  nothing  but  the  Truth , as  wed  upon  the  Matter  you  Jhall 
he  examined  on  Behalf  of  his  Grace  the  Duke  (/"Norfolk,  as  upon  fuch  Interro- 
gatories as  Jhall  be  exhibited  on  Behalf  of  the  Dutchefs  of  Norfolk,  without  Fa- 
vour or  Af/ettian  to  either  Party. 

So  help  you  God,  and  by  the  Contents  of  this  Book. 

After  the  Oath  adminifkr’d;  as  aforefaid,  the  following  Order  was 
made. 

Die  Sabbat! , 23  Januarii,  1691. 

It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  af- 
fembied.  That  the  Dutchefs  of  Norfolk's  ProClor  (hall  have  a Copy  of 
what  was  taken  upon  ("wearing  the  Duke  of  Norfolk's  Witneffcs  at  the 
Bar  ; and  that  the  Duke’s  Witneffcs  (hall  give  in  their  Evidence  at  the 
Bar,  on  Tuefday  next  at  Ten  of  the  Clok  in  the  Forenoon  ; and  that  the 
Dutchefs  of  Norfolk,  by  her  ft  If,  Proftor  and  Counfcl,  {hall  attend,  to- 
gether with  the  Duke’s  Protior  and  Counfcl,  at  the  fame  l ime. 

Mcctth.  Johnfou,  Clcr’ Pari  iamentor' . 

After  Examination  of  Witneffcs,  on  Behalf  of  the  Duke,  the  following 
Order  was  made. 

Die  Men  tis , 26  Januarii , 169T. 

AfterhearingthisD.lv,  the  Witnefies  on  the  Behalf  of  his  Grace  the 
Duke  of ''Norfolk-,  It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in 
Parliament  afi'cmbled,  That  Friday  next,  at  Ten  of  the  Clock  in  the  Fore- 
noon, (hall  be,  and  is  hereby  appointed,  for  her  Grace  the  Dutchefs  of' 
Norfolk  to  make  her  Defence  by  her  Prodlor  or  Counfel ; and  that  his 
Grace  the  Duke  of  Norfolk's  Counfcl  and  I’ro&or  be  then  preft  nt,  and  the 
Witnefies  who  this  Day  delivered  their  Evidence,  or  Oaths,  on  his  Grace’s 
Behalf:  And  that  the  Dutchefs  may  have  an  Order  for  fuch  Witnefies, 
as  (he  ihall  think  fit  to  make  ufc  of,  on  her  Grace’s  Behalf. 

Matth.  Johnfon,  Cler’  Pail  i amen  tor*. 
Upon  which  Order,  the  Dutchefs  was  advifed  to  prefent  the  following 
Petition: 

To  the  Right  Honourable  the  Lords  Spiritual  and  Temporal  in  Parliament 
affembled. 

The  humble  Petition  of  Mary  Dutchefs  of  Norfolk, 

Sheweth, 

rT*  HAT  fince  the  Examination  of  Witnefies  before  your  Lordfhips 
* againft  your  Petitioner,  upon  Tuefday  laft,  the  utmoft  Endeavour- and 
Diligence  hath  been  ufed,  to  prepare  for  her  Defence  againft  the  Time 
appointed  by  your  Lordftnps. 

That  your  Petitioner  is  very  much  concerned,  that,  for  the  neceffary 
Defence  of  herfclf,  (he  fliould  be  forced  to  lie  under  the  Charge  fworn 
againft  her,  one  Moment  beyond  the  Time  given  her  by  your  Lordfhips. 

But,  upon  2 Confultation  with  her  Counfel  and  Solicitor  laft  Night, 
(he  is  advifed,  that  it  is  abfolutely  neceffary  for  her  to  addrefs  to  your 
Lordfhips  for  Time,  ’ri',1  Monday  next,  to  bring  in  her  Defence,  fome  of 
her  nioft  material  Witnefies  being  remote  from  London-,  and  though  (he 
has  fent  for  them,'  and  ufed  all  Means  pofliblc  to  get  them  ready  by  the 
Time  appointed,  (he  cannot  be  able  to  have  them  here  before  Monday  next. 
Wherefore  your  Petitioner  humbly  prays  your  Lordfhips,  (it  being  a 
Cafe  of  the  higheft  Concern  and  utmoft  Importance  to  your  Petition- 
er; to  give  her  Time,  ’till  Monday  next,  to  bring  in  her  Defence. 
And  your  Petitioner  ihall  ever  pray,  (s V. 

M.  Norfolk. 

Upon  which  Petition  the  following  Order  was  made. 


Die  Veneris , 29  Januarii,  1691. 

Whereas  this  Day  was  appointed  for  her  Grace  the  Dutchefs  of  Nsrfoli 
to  make  her  Defence  ; upon  reading  the  Petition  of  her  Grace  the  Dutch- 
efs of  Norfolk,  praying,  (it  being  a Cafe  of  the  highell  Concern,  and  ut- 
moft Importance  to  her)  to  give  her  Time,  ’till  Altnduy  next,  to  bring  in 
her  Defence!  after  hearing  her  Counfcl  at  the  Bar,  and  upon  Oath  made 
that  fome  of  the  Dutchefs’s  material  Witnefies  arc  out  of  Town,  it  is  Or- 
dered by  the  Lords  Spiritual  and  Temporal  in  Parliament  affem bled.  That 
her  Grace  the  Dutchefs  of  Norfolk  hath  hereby  Time  given  her  for  mak- 
ing her  Defence,  until  Monday  the  Firft  Day  of  February  next,  at  Eleven 
of  the  Clock  in  the  Forenoon. 

Alatth.  Johnfon,  Cier’  Parliamcntor’. 

Accordingly  the  Dutchefs  of  Norfolk  began  her  Defence  ; and  the  fol- 
lowing Order  was  made. 

Die  Luntc,  I Februarii,  1691. 

It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  af- 
fembled.  That  on  Wtdnefday  next,  at  Eleven  of  the  Clock  in  the  Fore- 
noon, the  Houfe  (hall  proceed  in  heating  the  Dutchefs  of  Norfolk's  Evi- 
dence ; and  that  all  the  Witneffcs  that  have  been  fworn  on  either  Side,  do 
then  attend  the  Houfe. 

Alatth.  Johnfon , Cler’  Parliamentor*. 

Which  they  did,  and  the  following  Order  was  made. 

Die  Alerturii,  3 Februarii,  1691. 

After  having  this  Day  heard  fevcral  Witnefies  on  Behalf  of  her  Grace 
the  Dutchefs  of  Nerfe’k , as  alfo  for  his  Giaee  the  Duke  of  Norfdk,  It  ij 
Ordered  bv  the  Louis  Spiritual  and  Temporal  in  Parliament  affembled. 
That  her  Grace  the  Dutchefs  of  Norfolk's  Counfel  Ihall  proceed  in  her 
Grace’s  Defence  on  Saturday  next  at  Twelve  of  the  Clock. 

. Matth.  Johnfon,  Cler’  Parliamcntor’. 

They  proceeded  accordingly,  and  the  following  Order  was  made. 

Die  Sabbali,  6 Februarii,  1691. 

After  having  this  Day  heard  fevcral  Witneffcs  on  the  Behalf  of  the 
Dutchefs  of  Norfolk , It  is  Ordered  by  the  Loids  Spiritual  and  Temporal 
in  Parliament  affembled,  That  the  Counfcl  for  his  Grace  the  Duke  of 
Norfolk  (hall  proceed  to  examine  Witneffcs,  on  Tuefday  next  at  Twelve  of 
the  Clock. 

Matth.  Johnfon , Cler’  Parliamentor’. 

Which  accordingly  they  did,  and  the  following  Order  was  made. 

Die  Mart  is,  9 Februarii,  1691. 

After  hearing  fome  Witneffcs  this  Day,  on  the  Behalf  of  his  Grace  the 
Duke  of  Norfolk.  It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in' 
Parliament  affembled,  That  the  Counfel  for  his  Grace  the  Duke  of  Nor- 
folk, as  alfo  the  Counfel  for  her  Grace  the  Dutchefs  of  Norfolk,  (hall  be 
heard  on  Thurfday  next,  at  Twelve  of  the  Clock,  to  fum  up  the  Evidence 
on  either  Side ; and  that  Mrs.  Sawlridge,  and  Mrs.  Stourton,  do  then  at- 
tend to  be  heard. 

Alatth.  Johnfon,  Cler’  Parliamcntor’. 

The  Counfcl  attended  accordingly,  but  not  heard;  and  their  Lord- 
fhips were  pleafed  to  make  the  following  Order. 

Die  Jovis,  si  Februarii,  1691. 

It  is  Ordered  by  the  Lords  Spirjtual  and  Temporal,  in  Parliament  af- 
fcmbled,  That  the  Counfcl  for  his  Grace  the  Duke  of  Norfolk,  as  alfo  the 
Counfel  for  her  Grace  the  Dutchefs  of  Norfolk,  (hall  be  heard  to-Morrowr 
at  One  of  the  Clock  in  the  Afternoon,  to  fum  up  the  Evidence  on  either 
Side;  and  that  Mrs.  Sawbridge , and  Mrs.  Stourton , do  then  attend  to  be 
heard. 

Matth.  Johnfon , Cler’  Pa  ilia  men  tor’. 

After  Evidence  fummed  up,  this  following  Order  was  made. 

Die  Veneris,  12  Februarii , 1691. 

After  hearing  this  Day  the  Counfel,  and  a Civilian,  for  his  Grace  the 
Duke  of  Norfolk-,  and  alfo  Counfel,  and  a Civil  Lawyer,  for  her  Grace 
the  Dutchefs  of  Norfolk,  who  fummed  up  the  Evidence  for  their  Graces 
feverallv.  It  is  Ordered  by  the  Lords  Spiritual  and  Temporal,  in  Parlia- 
ment affembled,  That  on  Tuefday  next,  at  Twelve  of  the  Clock,  this 
Houfe  fhall  proceed  in  the  Debate  of  this  Bufinefs;  and  that  then  no  other 
Bufinefs  whntfoevcr  fhall  intervene:  And  that  all  the  Lords  in  and  about 
the  Town  fhall  be  fummoned  then  to  attend  ; and  that  the  Officers  that 
fummon  them,  give  the  Houfe  an  Account  of.what  Lords  they  fummon. 

Alatth.  Johnfon , Clcr’  Parliamcntor’. 

The  Matter  was  accordingly  enter’d  upon;  and,  after  fome  previous 
Debates  by  their  Lordfhips,  they  were  pleafed  to  adjourn  ’till  the  next 
Day,  when  they  proceeded,  viz. 

Die  Ahrcurii , 17  Februarii,  1691. 

The  Depofitions  taken  at  fevcral  Times  before,  on  the  Behalf  of  his 
Grace  the  Duke  of  Norfolk , as  alfo  rhofe  takfn  on  the  Behalf  of  her  Grace 
the  Dutchefs  of  Norfolk,  were  read  at  the  Table,  by  the  Clerk,  and  arc 
as  followeth,  viz. 

The  Proceedings  of  the  LORDS  upon  the  Evidence. 

Rowland  Owen  examin'd  on  the  Behalf  of  the  Duke  of  Norfolk,  againfl  the 
Dutchefs  of  Norfolk. 

\Owland  Owen  faith.  That  Mr.  Reyner,  about  Six  Years  fince,  being 
the  Duke  of  Norfolk's  Butler,  order’d  him  to  carry  the  Things  out; 
the  Lodgings  being  open,  he  faw  Mr.  Germaine  in  Bed' with  the  Dutchefs 
of  Norfolk,  the  Dutchefs  leap’d  out  of  the  Bed,  and  put  on  a Morning 
Gown,  and  Germaine  hid  himfelt  in  Bed  ; this  was  between  Five  and  Six 
o’Clock  in  the  Evening,  about  a Fortnight  before  Bartholomew  Day  ; he  did 
not  tell  the  Duke:  He  is  fore  it  was  Germaine-,  he  faw  him  often,  twice 
or  thrice  a Day ; the  outward  Door  of  the  Lodgings  was  (hut,  but  be 
opened  it  with  a Key  he  had. 

Rnvtand  Owen  examined  a fccond  Time,  faith,  he  nevfer  had  the  Key 
of  the  Lodgings  but  once,  that  Mr.  Reyner  gave  him  the  Key,  when  he  went 
(as  he  told  him)  to  the  Blue  Boils  in  the  Hay-Mark.:,  to  befpeak  the 
Dutchefs’s  Supper  ; lie  faith  he  faw  not  Frances  Knight  then  in  the  Lodg- 
ings, nor  any  other  Woman  but  the  Dutchefs  of  Norfolk ; he  faith,  he 
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hath  focn  Reyner  often  opt:,  the*  outward  Door  of  the  Lod  gings,  when  he 
hath  been  hv,  without  calling  Frames  Knight ; He  faith,  that  he  him- 
leif  opened  the  Hr  ft  Door  with  the  Key,  the  fecond  Dn»t  wi*  not  clofc  | 
flint,  and  the  third  Door  was  open  : He  frith,  two  of  the  Doors  ace  | 
ftraight  forward,  arid  the  third  turns  ajittlc  on  the  right  hand  ; he  faith, 
be  was  gone  in  at  the  third  Door  when  the  Dutchefs  leap'd  out  of  BcJ. 

IVilaeft  produced  io  the  Credit  af  Rowland  Owen. 

Tj1  Dtvord  Sylvefler  faith,  He  hath  known  Rowland  Outtft  three  or  four 
-*“*  Years,  ami  he  hath  trolled  him  in  BuJincfs,  and  he  hath  ever  been 
very  faithful  ; he  hath  t ruffed  him  in  Stores  to  the  King,  and  he  might  | 
have  embezzled,  but  ever  found  him  honeft ; and  he  hath  had  three  or  four  I 
Thoufand  Pounds  worth  of  Goods  that  he  might  have  embezzled,  and 
hath  had  Opportunities  of  doing  ill  Things,  but  he  never  did  : He  hath 
tr it  fieri  him  with  every  Thing  he  hath  ; he  hath  had  more  than  20?.  em- 
bezzled by  others,  but  he  never  embezzled  a Halfpenny  : He  knows  not 
well  who  recommended  him  to  him ; he  hath  an  hundred  Men  now,  and  he 
knows  not  that  three  of  them  were  recommended  : He  hath  miffed  him 
with  Goods  an  hundr.d  and  an  hundred  Times  that  he  might  have  embez- 
7.1  d ; and  others  that  he  hath  fo  truflcJ  have  cozen'd  him,  and  he  hath 
loft  2c/«  in  a Month’s  Time  by  them  ; he  works  at  our  Work,  -and  that 
better  than  Twenty  that  he  hath  bad,  and  he  is  no  Porter:  He  faith  he 
knows  not  Mr.  Negus,  nor  was  not  acquainted  with  him  'till  Yefterday. 

John  Jones  faith,  he  hath  known  Rowland  Owen  above  three  Years, 
and  that  he  is  a very  honeft  Man,  and  that  he  ever  found  him  faithful ; j 
thar  he  lodged  in  hi*  Houfc,  and  that  he  might  have  cone  him  Injuries  il 
he  would,  and  he  hath  been  employ’d  ellewberc,  and  he  never  heard  any 
IU  of  him  ; he  believes  he  is  a Man  of  a better  Principle  than  to  take  a 
falfc  Oath. 

Thomas  Cooke  faith,  That  he  hath  known  Rowland  Gwen  live  Years,  I 
and  knows  not  but  that  he  is  an  honeft  Man,  and  faith  that  he  maintains 
his  Family  by  his  Labour;  he  is  his  Neighbour,  and  never  heard  him 
taxed  with  any  Mildcmcanour. 

U'itr.ejfti  /worn  on  Behalf  of  the  Dutchtfs, for  Invalidating  the  Tefimony  of 
Rowland  Owen,  viz. 

■p Ranees  Knight  faith.  She  knows  Rowland  Owen  as  he  was  a Fcllow- 
Servant  in  the  Duke  of  Norfolk’s  Houfe ; fhe  hath  known  him  a Year, 
he  was  running  Porter,  to  carry  up  Coals  and  Wood  ; he  was  not  trufted 
with  any  Keys  ; flic  was  trufted  with  the  Keys  to  the  Lodgings,  and  Ihc 
always  kept  the  Key  to  the  outward  Door  to  the  Lodgings,  and  there  was 
no  other  Key ; and  that  flic  never  deliver'd  it  to  any  Body,  but  fometimes 
left  it  with  the  Lady  Peterborough’s  Houfe-keeper ; flie  never  let  this  Owen 
have  that  Key,  or  any  other  Key  to  the  Lodgings,  it  was  below  her  to  do 
it ; he  never  went  into  the  Inner  Rooms,  no  farther  than  the  Steps  to  the 
outward  Room ; he  is  a pitiful,  beggarly  Fellow  j he  laid  the  Steward’s 
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Clcth,  and  had  no  other  Livelihood  ; flit  lived  with  my  Lady  Gx  Years  and 
upwards,  and  all  the  while  hud  the  Key  to  the  outward  I)  rsx  : She  faith; 
you  mult  fir  ft  come  into  the  Room  called  the  Footmen’s  W aiting-Room, 
then  into  the  Dining-Room,  then  into  thcBed-Chamber;  the  Doors  are  Tide- 
ways: She  made  the  Dutchcfs’s  Bed  constantly  ; fhe  lock'd  the  Door,  and 
kept  the  Key  in  her  Pocket ; fhe  had  the  Key  of  the  Rooms  'till  the  Coun- 
tefs  of  IVejlmareland  had  the  Lodgings,  which  was  not  till  the  Duke  and 
Dutchefs  left  them,  which  was  ten  or  twelve  Days  before  Bartbtlsmtw- 
tide , fix  Years  ago. 

Henry  Reyner  faith.  That  he  knew  Rowland  Owen,  Street-Porter  ; be 
faith.  That  he  (this  Witnefs)  could  never  get  into  the  Lodgings,  but 
when  he  had  the  Key  from  Frances  Knight ; lie  faith,  Owen  never  came  into 
the  Lodings,  but  had  a Key  to  a Houfe  where  the  empty  Buttles  were, 
which  was  without  the  Lodgings;  and  he  himfclf  could  not  get  into 
tile  Lodgings  but  by  Frances  Knight ; he  never  had  the  Key  in  his 
own  Polleffion  ; he  never  law  Owen  farther  than  the  PalErge- Room ; 
he  faith,  that  the  Doors  are  not  oppofitc  to  one  another;  he  faith, 
Frances  Knight  never  gave  him  the  Key;  he  always  found  her 
there  to  open  the  Doots,  or  in  the  Room : he  never  had  any  Key 
that  would  open  the  Lodgings;  Owen  never  told  him  that  he  caught 
the  Dutchefs  in  the  Manner  as  is  f.iid  ; he  knows  not  of  any  Livclihod  he 
hud,  bvlidcs  laying  the  Steward's  Cloth : Owen  had  Wages  from  the 
Duke,  and  lodged  at  the  Duke's  Houfe  in  Sr.  James’s  ; he  lent  Bot- 
tles, Pewter  Plates,  Forks  and  Spoons,  Bread,  and  Linnen  fome- 
times by  him,  from  the  Duke’s  Houfe  to  the  Lodgings  in  li'hiuhyll : 
When  he  was  not  there  to  receive  them  himfclf,  he  gave  him  Directions 
to  deliver  them  to  Frances  Knight,  or  gave  him  the  Key  of  the  Cup- 
board. Being  afk'd  whether  he  hath  ever  gone  by  another  Nairn: 
than  Reyner  s'  We  deftred  to  be  excufed,  and  refuted  to  anfwei ; he 
refufed  alfo  to  anfwer,  whether  he  bad  known  any  Lady  g.-i  by  t!ie 
Name  of  Bateman  : Afterwards  he  faid.  He  did  know  one  to  do  To.  He 
faith,  fhe  went  by  the  Name  of  the  Dutchefs  of  Nor 'oik:  He  faith,  it  was 
the  Dutchefs  of  Not  folk  that  went  by  the  Name  of  Bateman,  and  flic  went 
I'o  he  believes  for  a Year ; it  was  at  Lambeth , but  he  knows  not  at  whole 
Houfe  there  ; he  never  f.iw  Germain:  there ; it  was  a Year,  or  Half  a Year 
fince,  he  knows  not  certainly;  the  Houfe  is  called  by  the  Name  of  Seri- 
her’s  Houfe,  a Dyer;  he  never  faw  Mr.  Germaine  at  Striker's  with  the 
Lady  Bateman  ; he  faith,  he  himfclf  went  by  the  Name  of  Goodman,  when 
he  lived  with  thisLady  Bateman-,  he  faith,  that  he  knows  not  that  Germaine 
was  ever  it  Lambeth,  by  that  Name,  or  any  other  : He  faith,  he  never 
paid  any  Rent  for  the  Houfe  at  Lambeth , nor  knows  that  Germaine  paid 
any  for  it.;  but  he  faith,  he  was  a Servant  to  the  Dutchefs  at  Lambeth , 
but  knows  not  what  Office  he  was  in,  but  fhe  paid  him  his  Wages. 

Henry  Reyner,  examined  to  what  Rowland  Owen  laid  at  his  fccond  Ex- 
amination, faith,  he  never  gave  him  the  Key  of  the  Lodgings,  and  faith, 
| he  never  had  the  Key  of  the  Lodgings. 

Margaret. 


The  following  Ohfervations  were  publijhed  with  the  above  Proceedings , in 
1692  ; by  her  Grace’s  Friends. 

QbfervJtions  upon  the  foregoing  Evidence. 

‘\T7E  arc  in  the  frjl  Place  to  conmler,  and  compare  the  Evidence  on 
’ ' both  Sides.  Secondly,  To  examine  the  Credit  of  the  Witnefies. 
Thirdly,  The  rcafonablc  Probability  of  the  Matters  Sworn,  according  to 
the  common  Courfc  and  Practice  of  the  World. 

Owen  (wears.  That  being  lent  by  Henry  Reyner,  the  Duke’s  Butler,  to 
carry  the  Things  out,  and  the  Lodgings  being  open,  hs  faw  Mr.  Germaine 
and  the  Dutchefs  in  Bed  ; and  to  countenance  the  Story,  he  fays.  That 
two  of  the  Doors  are  ftraight  forward,  giving  to  underftand  that  the  Doors 
being  open,  and  one  againft  another,  a Body  may  Ice  the  Bed  out  of  the 
fitll  Room  into  the  third  ; that  Reyner  gave  him  the  Key  of  the  outward 
Door,  and  upon  the  unlocking  of  it  he  made  this  Difcovery. 

Frances  Knight  encounters  this  Evidence  with  a Dcpofition,  that  flic 
kept  the  Key.  of  the  outward  Door  hcrfelf,  and  delivered  it  to  nobody, 
but  now  and  then  to  iny  Lady  Peterborough's  Houfc-kccper : That  Owen 
never  went  in  to  any  of  the  inner  Rooms,  and  that  the  Doors  are  Cdeways. 

Henry  Reyner  faith  alfo.  That  he  himfclf  could  not  get  into  the  Lodg- 
ings but  by  Frances  Knight ; that  he  never  gave  Owen  the  Key,  nor  ever 
h^J  it  in  his  Poffeffion  ; that  he  never  faw  Owen  beyond  the  Pafiage- 
Room,  nay,  that  Franees  Knight  never  gave  him  the  Key,  but  that  he  (till 
went  to  her  to  open  theDoor,  and  that  he  never  had  any  Key  to  the  Lodg- 
ings ; that  whenever  he  fent  Owen  with  Plates,  Spoons,  and  the  like, 
from  the  Duke’s  Houfe  to  the  Lodgings  in  Whitehall , he  was  either  there 
himfclf  to  receive  them,  or  directed  Owen  to  deliver  them  to  Frances 
Knight. 

Now,  if  theft:  two  Witnefies  fpeak  Truth,  Owen  was  never  in  the  inner 
Rooms  at  all ; he  never  had  the  Key  of  the  outward  Door,  and  the  Doors 
ate  not  flraight  forward  as  Owen  fwears  they  are,  which  is  a Matter  of 
Facteaftly  cleared. 

As  to  the  Credit  of  Rowland  Owen,  Edward  Sylve/ler,  John  Jones , and 
Edward  Cooke  are  produced  in  his  Favour.  The  firft  fwears,  he  never 
knew  him  fteal  or  cozen, as  if  the  cafe  were  Pilfcry.  The  fecond.  That 
Owen  might  have  done  him  Wrong,  and  did  not,  and  thence  infers  that 
he  would  not  take  a falfeOath.  The  third.  That  he  knows  nothing  to  the 
contrary  of  his  being  an  honeft  Man.  So  that  here  are  three  Surinifes  for 
the  Reputation  of  Owen,  which  are  juft  nothing  to  the  Purpofe,  on  the 
one  Hand  ; and  two  point-blank  Proofs,  upon  Oath,  againft  him  on  the 
ocher;  and  not  one  Syllable  all  this  while  to  difparage  theTeftimony 
of  cither  Knight  or  Reyner-,  though  rhereare  feveral  pinching  Pafiagcs  in 
the  Evidence,  that,  if  they  were  falfc,  might  be  detected  by  Hundreds  of  I 
Witnefies.  Anil  for  an  Inftance  of  Reyner' s Tendcrnefs  of  an  Oath,  he 
has  own'd  fome  Things,  upon  the  Clofe  of  his  Examination,  to  the  Teem- 
ing Prejudice  of  the  Dutchefs  herfelf.  This  is  meant  of  their  going  by 
borrowed  Names  ; but  as  Things  flood  at  that  time  with  many  Pcrfons 
of  Honour,  under  her  Grace’s  Circumftances,  it  was  no  Scandal  to  con- 
ceal either  their  Names  or  their  Abodes.  But  as  to  the  true  Reafon  of  the 
Dutchefs 's  Retirement,  and  living  in  a Manner  fo  Incognito:  The  Earl  of 


Peterborough  falling  defperately  fick  in  the  Tower,  her  Grace  came  over 
upon  it,  from  beyond  the  Seas,  to  be  within  Diftance,  in  Cafe  theSick- 
nefs  fliould  have  proved  mortal.  The  Dutchefs  had  at  that  Time  nothing 
to  live  upon  but  an  Exhibition  from  her  Father,  and  one  Half  of  that  was 
made  over  too  for  the  Payment  of  her  Debts;  fo  that  not  being  in  a Con- 
dition to  appear  an  fwcrabh:  to  her  Quality,  (he  thought  herfiTf  bound  ill 
Honour,  Prudence  ami  Jufticc  to  retrench  her  Expcnces,  which  fhe  could 
not  better  do;  than  by  fuch  a Retreat. 

It  is  in  the  next  Place  to  be  oblerved,  how  Ozurn  interferes  with  him— 
fclf ; the  Lodgings;  he  fays,  being  open,  he  faw  Mr.  Germaine  in  Bed  with 
the  Dutchefs  of  Norfolk,  the  Dutchefs  leap'd  out  of  the  Bed,  tic.  This  mull 
naturally  be  underftood  to  have  been  upon  the  opening  of  the'firft  Door  ; 
and  to  the  end  it  fliould  be  taken  f<>,  he  fays  that  the  uvo  firft  Doors  were 
ftraight  forward,  and  that  the  third  turns  a little.  Now  if  fo.  How  could 
he  fee  the  Bed  out  of  the  firft  Room  into  the  third  l And  then  he  forgets 
himfclf  again,  in  faying  that  the  fecond  Door  was  not  clofc  ihut,  and^rha 
third  open  ; Io  that  he  has  nowdouliled  the  Difficulty  : There  was  no  fee- 
ing into  the  Bed-Chamber,  both  becaufc  the  fccond  Door  was  alnioft  cli.fr, 
and  becaufc  die  third  was  fidewhys.  It  is  to  be  noted  alfo,  tint  the  Bid 
ftands  quite  out  of  Sight  of  the  Bed-Chamber  Door,  which  is  fufficient  of 
itfelf  alone  to  overthrow  Owen's  Teftimony.  But  upon  fecond  Thoughts, 
he  takes  himfelf  tripping,  and  inftead  of  mending  the  Matter,  makes  it 
worfc;  it  conies  into  his  Head  by  this  Time,  that  there  was  no  feeing  them 
in  Bed  out  of  the  firft  Room,  and  fo  thinks  to  help  it  out  with  a Flam  at 
the  wrong  End  of  his  Information,  that  indeed  he  was  in  at  the  third 
Door  when  the  Dutchefs  leap’d  out  of  her  Bed.  Now,  to  take  the  Tale 
his  own  way,  can  any  Body  imagine,  that  Owen  Ih»uld  unlock  the  out- 
ward Door,  lay  down  his  Lumber,  pals  thefe  two  Rooms  into  the  third, 
the  Dutchefs  and  Mr.  Germaine  both  awake  too,  and  all  this  Nuifc  not 
give  them  the  Alarm  ? 

T o come  now  to  the  Probability  of  the  Thing,  Reyner  gave  him  the  Key, 
he  fays,  only  for  once,  it  feetns,  for  he  never  lud  it  either  before  or  fince. 
Has  not  this  the  Face  now  of  a Contrivance,  calculated  for  a particular 
Turn?  Is  it  not  highly  improbable  again,  that  a piiifulTdrudging Fellow, 
that  earn’d  his  Bread  by  doing  Porter's  Work  for  the  Family,  fliould  have 
the  Dutchcfs’s  Bed-Chamber  lain  open  to  him  ? And  fo  for  the  Morning- 
Gown,  and  Germaine's  hiding  himfelf  in  the  Bed,  had  they  no  other 
deaths  or  Garments  lying  by  them  ? That  Owen  IhoulJ  have  the  Luck 
to  fee  juft  this,  and  nothing  clfe.  But  his  Leflon  was  to  fwear  Nudus  mm 
Null,  and  Solus  cum  Soli,  to  bring  the  Proof  up  to  the  Straiinefs  of  the 
Law,  and  that  was  the  Part  he  hid  to  play.  Or,  to  take  the  Cafe  yet  an- 
other way  : If  Owen  had  fec'n  them  out  of  the  firft  Room,  can  any  Body 
think  he  would  have  ventur’d  after  that  into  the  Bed-Ciiauiber  ? Or,  if 
he  did  not  fee  them  in  the  firft  Room,  what  had  he  to  do  in  the  other 
Room  at  all  ? But  over  and  above  all  the  reft,  far  an  Amour  of  this 
Quality,  to  be  carried  on  thus  in  the  Face  of  the  Sun,  the  Doors  and  the 
Curtains  open  ; let  any  Man  ask  his  own  Confidence,  if  he  does  not 
look  upon  it  as  an  Itnpofture,  withsu;  a Precedent  from  the  Creation  to 
this  Day. 
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Margaret  I.  w .od  examined  on  the  Behalf  of  tbe  Duke  of  Norfolk,  again/ 1 
tht  Dutchefs  *. 

MArgaret  EUwood  faith.  She  had  a Company  to  fee  the  Lodgings  at 
IVmdfor,  in  the  firft  Year  of  King  James's  Reign,  about  three  or 
four  Of  the  Clock  in  the  Afternoon  ; a Woman  told  her  that  my  Lady 
was  not  there,  hut  Ihe  opening  the  Door,  law  my  Lady  upon  the  Stools 
in  an  ill  Pollute,  Mr.  Germain/ s Breeches  were  down  ; he  pulled  them 
up,  and  laid  his  Hand  on  his  Sword,  laying,  God  damn  you  for  a IVbore , 
Hew  hevt  fi#  the  Impudence  to  tome  here  f My  Lady  bid  him  kick  me  down ; 
).e  feattcred  fomc  Concerns,  that  is,  Man’s  Nature,  on  the  Boards;  Ihe 
law  no  Nnkednefs  bet  her  Knee,  or  a little  above.  Another  Time  after, 
Ihe  found  Germaine's  Handkerchief  and  Ruffles  in  my  Lady’s  Bed  ; my 
Lady’s  Woman  laid  there  was  Germaine's  Name  upon  .them.  Another 
I ime,  flic  ftw  Mr.  Ct.rr.itul  let  Mr.  Germaine  out  of  my  Lady’s  Clofet : 
She  law  Germaine's  Legs  within  her’s  when  file  came  the  firil  Time  into 
the  Room,  and  his  Breeches  were  about  his  Heels.  The  firft  Time  was  in 
Bartboknuvj-Fair  Time ; Mrs.  Knifeton  told  her  it  was  Germaine's  Linncn.  [ 

TUtn’Jfes  produced  to  the  Credit  of  Margaret  EUwood. 

/"'’Aptniri  Charles  Potts  faith.  He  hath  kuown  Margaret  EUwood  fix  or 
fcVcn  Years,  and  that  lhc  was  Servant  to  the  Duke  of  Norfolk,  and 
that  flic  behaved  herfelf  well  and  prudently  there;  her  Hufband  was  a Sol- 
dier in  his  Company,  and  was,  as  he  hath  heard,  a Shoemaker. 

John  Faucet  faith,  he  knew  Margaret  ElftvOod,  while  Ihe  was  the  Duke 
of  Norfolk’s  Servant,  about  two  or  three  Years  ; he  never  heard  any  Scan- 
dal, or  Difgraccof  the  Woman,  but  that  (he  carried  hcrlelf  civilly  ; he 
knows  not  whether  (he  kept  an  Alehoufc  in  IVinafir. 

Lawrence  Purcell  faith.  He  knows  Margaret  EUwood,  (he  lived  in  his 
Houfe  in  Brooks- Market,  next  Eajler  will  he  two  Years  : He  knows  no- 
hing  amifs  of  her ; flic  rook  Care  for  her  Living;  he  never  knew  her 
keep  ill  Hours  ; lhc  took  a Room  in  his  Houle,  lome  of  the  Rent  is  be- 
hind, he  thinks  thirty-two  Shillings,  herHulband  and  the  Woman  gave 
him  a Bend  for  it. 

IVttneJfe ) fwtrn  on  the  Behalf  of  the  Dutchefs,  for  invalidating  the  TejUmony  of 
Margaret  Ellwood. 

■JVdT  I chad  Hadden  faith.  He  hath  been  acquainted  with  Margaret  EUwood, 
"*■  four,  live,  fix,  or  feven  Years  : When  he  firft  knew  her,  her  Huf- 
band was  a Soldier  in  the  Duke’s  Company,  and  (he  was,  as  he  hath 
heard,  an  under  Houfekecpcr ; he  believes  (lie  was  turned  out  of  the  Duke’s 
Service  ; afterwards  flic  fold  Drink  in  a Houfe  of  his  at  Hamlfir,  and  went 
away  in  his  Debt  by  Night,  without  paying  him ; flic  took  her  Goods 
with  her ; this  was  in  1689. 

Joyce  Heath  faith.  She  knows  Margaret  EUwood-,  (he  lived  in  a Cellar 
ofher’s,  and  in  a Back-Houfeof  her’s,  but  not  at  the  fame  Time,  three 
Quarters' of  a Year,  in  Brooks- Market,  about  Michaelmas  lall;  flic  paid 
the  Landlady  but  eleven  Shillings  and  Six-pence : Her  Courfc  of  Life 
was  not  good  ; flu*  was  in  an  inferior  Condition,  her  Hufband  was  aCob- 
ler  in  a Stall,  and  (he  had  five  Children. 


jff.&M.  (16) 

Alary  Treuis  faith.  She  hath  but  a Gender  Acquaintance  with  Alargaret 
EUwood  ; but  the  fiud  EUwood  font  to  borrow  a Scarf  of  her  the  Sunday 
after  Chrijlmas  lall;  and  faith,  Thar  going  the  next  Day  for  her  Scarf, 
lhc,  the  laid  EUwood,  defired  it  for  a longer  Time,  for  it  might  he  five 
Pounds  in  her  u ay,  for  flic  was  to  be  a \V  itnefs  for  the  Duke  of  Norfolk. 
who  was  to  be  divorced  from  his  butchcfs,  and  that  the  Duke  fent  his 
Chariot  for  her : 1 told  her  there  could  be  no  Separation  in  Marriage,  ex- 
cept Adultery  could  be  proved  ; and  that  I could  not  think  it  rcalonablc 
to  believe,  thatfo  mean  a Servant  as  (he  could  be  a Spectator  to  fo  iil  sn 
Action  as  that  was.  She  faid,  Ihe  thought  Ihe  could  da  the  Duke  no  Kind- 
nefs  in  going,  for  (he  never  faw  any  other  Harm  by  the  Dutchefs,  than 
that  flic  faw  Gentlemen  come  to  and  fro  to  the  Houle  ; but  the  Duke  bad 
fent  for  her,  and  (he  mull  go. 

Mary  Jones  faith.  She  knows  Alargaret  EUwood , who  lhc  heard  fay,  the 
Lady  Dutchefs  fent  for  her  a little  before  Chrijlmas  laft,  and  faid,  Alarga- 
ret,  I delire  you  to  (peak  the  T ruth,  I would  not  have  you  difoblige  mv 
Lord  in  the  leaft.  Margaret  EUwood  faid.  She  never  knew  no  Harm  by 
her  Grace.  'I  he  Dutchefs  demanded  the  Keys  of  her,  and  (he  gave  them 
her ; and  the  Dutchefs  gave  them  to  her,  the  faid  EUwood,  again  die  next 
Morning  The  Difcourfc  was  a few  days  before  Cbrjlmas  laft. 

Anne  Rofs  faith.  She  knows  Alargaret  EUwood,  who  came  to  her  Houle, 
and  told  her,  about  two  Months  finee,  that  the  Duke  of  Norfolk  fent  for 
her  to  Witncfs,  for  there  would  be  a Divorce  between  the  Duke  ami 
Dutchefs;  and  I afking  her  what  (he  could  fay.  She  anfwereJ,  (he could 
fay  little,  but  that  (he  knew  no  111  by  the  Dutchefs;  but  that  lhc  was  a 
good,  generous  fpirited  Lady,  and  flic  never  knew  any  ill  Action  by  her  in 
her  Lite;  I bid  her  have  a Care  what  flic  went  about,  for  that  would  do 
the  Duke  but  little  Kinducfs.  The  Dutchefs,  (he  laid,  called  for  the 
Keys  of  her  Lodgings,  but  gave  her  them  back  the  next  Morning.  She 
faith,  That  laft  Week  lhc  went  to  her  to  demand  a Debt,  and  Ule  pro- 
mifed  to  come  and  pay  it  her.  She  faith,  flic  went  to  the  Porter  at  the 
Duke’s  to  alk  for  her ; but  the  Porter  laid  Ihe  was  not  within  ; but  meet- 
ing with  her  Child  there,  (he  faid  (be  was  within,  and  brought  her, 
the  Witncfs,  to  her  in  die  Duke’s  Houle,  and  Ihe  made  her  very  wel- 
come, and  fent  her  Huiband  with  her,  lhc  Witncfs,  to  fee  her  Children’s 
Lodging  in  the  Green  Mews,  near  the  Duke’s  Houfe  : She  faith.  Ell-wood’ s 
Huiband  told  her,  upon  aflting  how  the  Caufe  went,  that  his  Wife  was 
to  have  30  /.  per  Annum  fettled  on  her,  and  to  go  to  IVmdfor  to  live,  awl 
to  have  the  (hewing  the  Caftlc  : She  faith.  That  upon  her  going  to  fee  the 
Children,  and  commending  their  Lodgings,  that  EUwopd's  Maid,  or  Wo- 
man, told  her  they  paid  four  Shillings  a Week  for  the  Lodgings  : She 
faith,  the  Children  were  well  cloathed,  with  good  Frocks  and  Top-knots, 
and  they  ufed  to  be  ragged,  and  that  her  Hufband  ufed  to  allow  her  but 
Six-pence  a Day  for  her  and  her  Children  : She  faith.  That  Margaret  EU- 
wood told  her  lhc  had  been  with  the  Dutchefs,  and  that  her  Grace  bid  her 
do  nothinj;  to  difoblige  her  Lord,  but  fpeak  the  Truth. 

Mary  Rofs  faith.  She  knows  Margaret  EUwood ; She  faith,  Ihe  heard 
EUwootCs  Huiband  fay,  that  the  Duke  of  Norfolk  had  taken  Care  of  his 
Wife  aud  Children,  and  fettled  thirty  Pounds  per  Annum  on  them,  and 
her  Habitation  was  to  be  at  JVindfor  Cajlle ; and  faid,  that  my  Lord  Duka 
would  he  divorced,  for  he  was  to  have  a great  Fortune  of  Twenty  Thou- 
fand  Pounds  a Year  : This  Difcourfe  was  the  laft  Week,  and  her  Father 
was  prefent,  and  her  Mother  was  juft  gone  out. 

Thomas 


4.3 . Proceedings  between  the  Duke  of  Norfolk , 


* Ohfervationi  upon  the  foregoing  Evidence. 

Here’s  a foul  and  afufpicious  Story  in  this  Depofition  of  Margaret  EU- 
wood, wherein  (he  Hands  fingly  upon  the  Credit  of  her  own  Teftimony, 
without  any  Colour  or  corroborating  Evidence  to  fupport  it : Only  Capt. 
Charles  Potji,  John  Faucet,  and  Laurence  Pur  cel,  are  produced  to  lpcak 
to  herPurlonal  Reputation.  The  firft  fays,  lhc  behaved  herfelf  well  and 

frudenilv  rti  the  Duke’s  Houfe ; the  fccond  and  third,  that  they  know  no 
II  by  her. 

There  were  produced  on  the  Behalf  of  the  Dutchefs,  and  to  invalidate 
the  Teftimony  of  Alargaret  Ellwood , thefe  fix  Witnefles,  Michael  Had- 
den, Joyce,  Heath,  Alary  Trevis , Alary  Jones,  Anne  Rofs,  and  Mary  Rofs. 
Alary  Trevis , Alary  Jones , and  Anne  Rofs,  do  all  depole,  that  about 
Chrijlmas  laft,  (peaking  of  the  Dutchefs,  and  Mr.  Germaine,  Margaret 
EUwood  told  each  of  thefe  Witnefles  refpectively,  that  flie  never  faw  or 
knew  any  Thing  of  111  by  the  faid  Dutchefs  ; and  yet  Etlwood’s  Accu- 
fation  bears  Date  in  the  firft  Year  of  King  James.  Mary  Trevis  fwears 
farther,  that  upon  the  next  Sunday  after  Chrijlmas  laft,  EUwood  told  her, 
upon  borrowing  a Scarf  of  her,  that  it  might  be  five  Pounds  in  her  way, 
for  theDuke  was  to  be  divorced  from  the  Dutchefs,  and  he  had  font  his 
Chariot  for  her,  and  flic  was  to  be  a Witncfs.  Anne  Rofs  fpeaks  alfo  to 
the  fame  Effect,  how  EUwood  told  her  there  would  be  a Divorce,  and  the 
Duke  had  lent  for  her  to  be  a Witncfs  ; and  likewife  faith.  That  EUwooifs 
Huiband  told  her,  that  his  Wife  was  to  have  thirty  Pounds  per  Annum 
fettled  upon  ber,  and  live  at  ll'indfor,  and  have  the  (hewing  of  the  Caftle. 

Mary  Rsfs  fpeaks  to  the  fame  Purpofe  alfo,  with  the  Witnefs  above,  as 
to  what  Ellwood’ s Huiband  faid  of  ll'indfor,  the  Settlement,  and  the  Di- 
vorce; adding  alfo,  that  the  Duke  was  to  have  a great  Fortune  (accord- 
ing to  the  common  F umour  then  about  the  Town ) ; Mary  Rofs’ s Father 
was  by,  and  heard  all  this : It  was  about  a Week  before  the  Date  of  the 
Information  that  Difcourfc  had  palled. 

Nay,  the  Dutchefs  was  fo  clear  in  the  Matter,  that  flic  fent  for  Ellwood 
a little  before  Chrijlmas  laft,  and  bid  her  fpeak  the  Truth;  as  EUwood 
herfelf  owned  to  Alary  Jones  and  Anne  Rofs. 

To  come  now  to  the  Quality'  and  Credit  of  Margaret  EUwood.  Hadden 
fays,  Ihe  was  his  Tenant  at  an  Alehoufe  in  IVmdfor,  in  1689,  carried  off 
her  Goods  by  Night,  and  went  away  in  his  Debt. 

Heath  faith.  She  lived  in  a Cellar,  led  an  ill  Courfe  of  Life ; her  Huf- 
band was  uCobler  in  a Stall. 

Anne  Ref  fays.  That  lhc  had  five  Children,  and  that  lhc  had  but  Six- 
pen  ce a D.iy  Maintenance  for  herfelf  and  them. 


This  was  her  Condition  till  near  Chrijlmas  laft,  when  all  on  a fudden, 
as  Anne  Rofs  depofes,  lhc  was  taken  into  the  Duke’s  Houfe,  the  Children 
new  clonth’d,  and  trick’d  up  with  good  Frocks  and  Top-Knots,  (which 
were  till  then  all  in  Rags,)  Lodgings  provided  for  them  at  four  Shillings 
a Week,  and  a Maid  to  look  to  them,  and  no  vifible  Means  of  doing  all 
this.  But,  in  fine,  the  Change  was  not  wrought  by  Miracle,  and  leans 
much  toward  the  Difcourfc  before-mentioned,  that  Anne  and  Mary  Rofs 
had  with  Ellwood' s Huiband. 

The  Qudtion,  at  laft,  is  briefly  this;  Whether  is  to  be  believed  a 
Woman  under  fo  many  fcandalous  Circumftances,  and  one  that  fwears  for 
herfelf  too;  or  fix  Witnefles  againftherof  fo  unqueftionable  Probity,  that 
not  fo  much  as  one  of  them  could  be  impeached  by  the  other  Party  ? 

To  pafs  now  to  the  palpable  unlikelihood  of  the  Story  barely  in  itfelf ; 
EUwood  was  carrying  Company,  flie  fays,  to  fee  the  Lodgings  at  IVmdfor, 
and  opening  the  Door,  (he  faw  and  heard,  as  in  her  Depofition.  How 
came  it  now,  that  none  of  this  Company  fliould  be  produced,  or  fomuch 
as  named  to  fecond  EUwood?  For  ’tis  to  be  prefumed,  they  muft  needs 
hear  and  fee  what  paffed  upon  this  Adventure,  as  much  as  lhc  herfelf  did  ; 
or  if  (he  had  but  named  the  Woman,  who,  flic  fays,  told  her  my  Lady 
was  not  there,  it  might  have  ferved  as  a collateral  Inducement,  for  the 
giving  of  fomc  Sort  of  Credit  to  it.  But  in  a Matter  of  this  Importance, 
to  have  fo  many  Witnefles  within  Reach  of  being  found  out,  and  none 
to  appear,  looks  very  ill  on  their  Part,  that  were  fo  much  concerned  to 
produce  them  : And  fo  for  Germaine's  threatening  her,  and  the  Dutchcfs’s 
bidding  him  kick  her  down,  no  People  in  their  right  Wits  but  would 
have  iry’d  to  flop  her  Mouth  with  fair  Words  and  a good  Bribe  in  fuch  a 
Cafe  as  this,  rather  than  provoke  her,  by  Menaces  and  ill  Language,  to 
run  open  Mouth  to  the  Duke  with  the  Story,  in  Revenge,  when  flie  had 
the  Duchefs’s  Honoui  and  Eflatc  fo  abfolutclv  at  her  Mercy. 

As  to  the  Builncfs  of  Mr.  Germaine's  Handkerchief  and  Ruffles,  and  his 
being  let  out  of  the  Clofet,  the  Contrivance  is  all  of  the  fame  Piece  with 
the  reft  ; for  why  were  not  the  Perfons  named  in  her  Depofition  pro- 
duced to  prove  the  Particulars  therein  mentioned,  ’as  well  as  EUwood?  It 
is  mod  certain,  that  the  Profecutors  could  catily  have  done  it,  and  that  it 
was  properly  thetr  Bufincfs  and  lntcreft  fo  to  do  ; for  what  fignifies  EU- 
wood's lingle  Teftimony,  under  her  Circumftances,  without  corroborating 
Proofs  ? She  tells  us  a Tale,  of  Company  to  fee  the  Lodgings ; a Woman 
that  told  her  fo  and  fo;  and  another  Woman  and  a Gentleman  that  laid, 
and  did  this  and  that,  and  yet  not  one  Creature  at  laft  to  fccond  her  Dc- 
pofition,  nor  any  Pretence  of  an  Exception  to  the  Evidence  on  the  other 
Side. 
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and  his  Dutchefs , for  a Divorce. 


(iR) 


Thomas  Hudfon  examined  on  the  Br'  slf  r f tin  Duke  Norfolk,  egainjl  lie 
Dutch'),  *. 

rT'Homa i Hudfen  fai'h.  That  the  Duke  of  Norfolk  being  at  Portfauutb,  lie 
was  Budcr  at  Winifdr,  when  Germaine,  and  the  Dutchefs,  and  Corn- 
wall went  to  play  ; Germaine  fent  his  Footman  for  clean  Linnen,  which 
he  brought  the  next  Morning.  Mrs.  Gwin  faid  to  the  Dutchefs,  The 
Dog  would  have  lain  with  me,  but  (lie  would  not  lay  the  Dog  where  the 
Deer  laid,  for  Ihe  knew  my  Ladv  Dutchefs  would  accept  of  him  ; after 
thar,  he  faw  a Shirt  and  a Waiftcoar  in  the  Clofet,  which  my  Lady’s 
Woman  and  Aunt  Burton  took  away.  My  Lord  being  abfcnr,  we  mur- 
mured amengft  ourfclvcs,  that  my  Lord  was  wronged  : I told  my  Lord  ; 
whereupon  my  Matter  Cregg  had  me  to  my  Lord  Peterborough’s  Lodging, 
and  threatened  me,  that  he  would  prefer  me  to  his  Brother  Richards , svho 
turned  me  off  in  Germany.  This  was,  he  thinks,  in  December,  or  Scpt/m-  1 
ter,  1685.  Mrs.  Gwin  fpokc  this  in  the  Great  Ileom,  and  he  was  in  a | 
Clofet  hard  by,  and  the  Door  open,  and  fo  heard  it. 

H'ltnjfci  fat  it  a on  the  Behalf of  the  Dutchefs  for  invttl. dating  the  TeJUmsny  of 
Thomas  Hudfon. 

TIT lUiam  Purchafe  faith.  That  he  knows  Thomas  Hudfon , who,  he  Ciys, 

* * was  never  Butler  to  the  Duke  of  Norfolk,  either  at  Wmdfcr,  or  any 
other  place:  He,  the  Witnefs,  was  Under-Butler  himfelf,  Reyner  was 
Butler  in  1685,  and  the  Witnefs  was  Under-Butler.  He  faith,  Hudfon 
waited  on  the  Gentleman  of  the  Horfc  and  the  Steward  ; he  was  not  the 
Duke’s  Servant,  nor  waited  at  the  T able  that  he  knows  of ; he  was  never 
flittered  to  come  into  the  Room  when  the  Duke  or  Dutchefs  was  at  Play. 
He  faith,  he,  the  Witnefs,  was  not  at  Windfor  at  the  Time  when  the 
Duke  of  Norfolk  was  at  Pertfmmtb,  but  he  was  fent  to  Drayton  in  Nsrth- 
amptonjhire,  and  was  then  the  Duke's  Servant  as  Under-Butler;  he  knows 
not  that  Reyner  was ; he  faith,  he  is  now  Servant  to  the  Lord  Peterbo- 
rough. 

Col.  Jacob  Richards  faith,  That  he  knows  Thomas  Hudfon , he  was  his 
Servant,  he  was  recommended  to  him  by  Mr.  Crajg,  he  was  his  Footman ; 
he  believes  he  was  in  his  Service  four  .Months,  he  parted  with  him,  be- 
caufc  he  found  him  a tricking  Fellow  ; he  told  him  his  Brother  Gragg 
was  to  be  killed  by  one  Curry,  and  another  Irijhman : He,  the  Witnefs, 
writ  to  his  Brother  Cragg,  and  he  advlfcd  the  Witnefs  to  part  with  him, 
for  he  did  not  think  him  fit  to  be  trufted  in  his  Travels ; whereupon  he 
paid  him  his  Wages,  and  gave  him  Money  to  hear  his  Charges  to  England, 
and  fent  a Trunk  by  him.  One  Mr.  Negus  travelled  with  the  Witnefs; 
and  his  Father,  who  then,  and  now  lives  with  the  Duke  of  Norfolk , writ 
to  us.  That  he  did  not  think  it  fit  for  us  to  keep  fuch  a Servant,  for  he 
was  a dangerous  fellow,  or  to  that  Elicit.  Hudfon  never  owned  any 
thing  of  the  Adultery  to  the  Witnefs,  but  pofitivcly  declared  to  him  he 
knew  nothing  of  it : This  was  in  January , 1685.  He  faith,  that  Gragg 
writ  him  Word,  that  Hudfon  mutt  needs  be  a tricking  Knave.  He  ne- 
gligently told  the  Witnefs  this  of  the  Adultery ; Curiofity  made  him  afk 
it  of  him,  for  he  had  lived  with  the  Duke  and  Dutchefs,  and  it  was  natu- 
ral for  him,  the  Witnefs,  to  afk  fuch  a Queftion.  He  faith,  he  believes 
Hudfon  faw  feme  of  his  Letters : He  faith,  there  were  printed  Papers  in  the 
Trunk  he  fent,  but  nothing  of  any  confiderablc  Value  : He  faith,  Hudfon 
never  cheated  him  of  any  thing  that  he  knows  of ; he  hath  trufted  him 
with  a tool,  at  a time  : The  Trunk  was  delivered  in  England,  and  lie 
believes  he  knew  what  was  in  it:  He  faith,  that  afking  Hudfon  whether 
he  knew  any  thing  of  the  Adultery  charged  on  the  Dutchefs  of  Norfolk? 
Hudfon  faid,  he  knew  nothing  of  it : He,  the  Witnefs,  told  him,  that  it 
was  faid,  that  it  was  he  that  had  betrayed  the  Dutchefs  ; he  faid,  it  was  a 
falfe  Accufation,  for  he  knew  nothing  of  it. 

Anne  Burton  examined  on  the  Behalf  of  the  Duke  of  Norfolk,  againft  the 
Duchejs  f. 

A Nne  Burton  faith.  She  was  fervant  to  the  Duke  and  Dutchefs  of  Nor- 
folk  : When  the  Duke  was  gone  to  Pertfmouth,  (lie  was  at  IVindfor, 
when  my  Lady  went  to  London  with  Germaine.  When  my  Lady  came 
Home,  after  Supper  (he  was  in  great  Haftc  to  go  to  Bed  ; when  (he 


was  undreft,  (he  faid  (he  would  lock  us  out,  becinfe  file  wool!  not  be 
difturbed  before  Eieven  o’Clock  the  next  Morning,  though  the  King  and 
Queen  (hould  come.  Hudfon  told  her  Germaine  was  ftiil  in  the  Houfe, 
whereupon  we  laid  Cha  rs  on  the  back  Stairs,  that  we  might  lwaf  him  if 
lie  came  down ; the  Chans  were  not  removed  die  next  Morning  ; wheif 
Germaine's  Man  came  with  Linnen,  he  faid  hi*  Mutter  was  there.  My 
Lady  ordered  a Fire  to  be  made  in  my  Lord's  Room,  where,  when  flic 
was  come,  Mrs.  Nelly  Gwin  came  in,  and  afkcd  her  how  (be  lik'd  her 
Night’s  Reft  r And  being  a Iked  for  Germain/,  flic  faid  (he  knew  nothing 
of  him.  My  Lady  complaining  of  her  Hair  being  out  of  Order,  Ntlh  an- 
fwered.  It  was  a hot  Night  with  her,  enough  to  put  her  Hair  out  of  Pow- 
der and  Curl  too.  Quickly  after,  Caftnonll  came  in,  and  afkcd  for  Go  - 
maine-,  and  my  Lady  faying,  fhc  knew  nothing  of  him,  Nelly  Gwin  faid, 
1 queftion  not  but  he  will  come  out  by-and-byc  like  a drowned  Rat  ; 
with  that,  while  I was  cleaning  the  Dining-Room,  Mrs.  Knifeton  called 
me,  and  {hewed  me  in  a Clofet  Germain' s Shirt  and  Wniftcoat,  and  af- 
terwards making  my  Lady’s  Bed,  faw  there  were  two  Prints  where  two 
had  laid.  The  Shirt  and  Waiftcoar  were  fent  by  the  Duke  to  the  Lord 
Peterborough's : She  faith  fhc  is  a Angle  Woman,  and  was  never  married  ; 
this  was  about  Barthohmew-Tide,  lix  Years  finee  : She  fuppofeth  the 
Bed  was  ftained  both  by  a Man  and  Woman. 


IVstneffes  Jworn  on  the  Behalf  of  the  Dutchefs,  for  invalidating  the  Tejlimony  of 
Anne  Burton. 


contrary,)  was  called  to  the  Bur  01  the  Lords,  and  there  faith.  She  way 
not  married  when  (he  was  at  Wsniftr ; finee  that  file  hath  been  married. 
Anne  B:utn  was  her  Maiden  Name  ; her  H u (Band's  Name  is  Btnjhin. 


Sufan  IVbealcroft  faith,  That  (he  knows  Anne  Burton,  and  that  (he  lodg- 
ed in  her  Houfe  fixteen  Weeks,  with  her  Hulband,  Robert  Bcnjbn  ; and 
flic  faid,  (lie  fiiould  have  a Parcel  of  Money  to  be  a Witnefs  for  the  Duke 
of  Norfolk,  againft  his  Dutchefs  ; this  was  about  March  two  Years  finee. 
Her  Hufbattd  faid,  he  ihould  have  a -ommidion  from  the  Duke  of  Dor- 
folk,  and  he  (hould  have  a great  deal  more  from  him,  for  his  Wile  is  to  be 
a material  Witnefs  againft  his  Dutchefs.  They  did  not  pay  her,  the 
Witnefs,  when  they  went  away,  nor  finee;  they  owed  her  (even  Pounds 
fifteen  Shillings;  (lie  hath  been  fee  king  after  them,  and  could  not  find 
them  ; lhe  left  a Trunk  with  Raggs  in  it,  and  went  away  privately,  car- 
rying away  her  Goods  by  Parcels. 

Maty  Sheriff'  faith.  That  (he  lives  next  Door  to  Warurici-Htufr,  in 
Holborn,  and  hath  kept  Houfe  there  near  feven  Years,  and  hath  known 
Anne  Burton  two  Years  ; Ihe  lived  with  my  Lord  dare:  While  fhc  was 
there  a Soldier  courted  her ; they  ufed  to  come  every  Day  for  a Fortnight 
or  three  Weeks  to  her  Houfe  to  drink  ; (he  owcJ  her  about  three 
Pounds : She  hath  told  her  feveral  Times  finee,  that  (he  was  to  be  a 
Witnefs  for  the  Duke  of  Norfolk  againft  his  Dutchels,  and  fhc  was  to 
have  Money  for  fpeaking  : She  heard  Mrs.  Tod  bid  her  always  keep  in  a 
Story,  and  fhc  would  do  well : She,  the  Witnefs.  heard  them  talk  of 
thirty  or  forty  Pounds  Mrs.  Burton  (hould  get  by  being  a Witnefs  ; (he 
is  not  paid  the  three  Pounds,  nor  knows  not  whether  ihe  (hall  be  paid  ; but 
loft  Winter  (he  found  her  in  Henrietta- Street,  and  fhc  ik fired  her,  the 
Witnefs,  not  to  take  Notice  of  her  Name,  nor  what  flic  laid  to  her,  for 
fhc,  die  Witnefs,  (hould  have  her  Money  in  a (hurt  time,  when  the  Trial 
‘ was  over.  She  told  her  the  fame  a little  before  that,  when  (he  lived  at 
Major  Wildman’s  j fhc  takes  it  to  be  this  Winter  w--  i • 've- month  ; (he 
thinks  it  was  the  Duke  of  Norfolk's  Trial  : She,  the  v\  1 ciefs,  keeps  a 
Coffee-Houle,  called  Joe’s  Coffec-Houfc. 

William  Purchafe  faith.  That  ho  knows  Anne  Btcrttn-,  (he  'ared  to 
him  about  a Year  and  a Half  after  the  Dutchefs  was  charged  w lying 
with  Mr.  Germaine , that  (he  knew  nothing  of  it,  and  that  the  Dun  -is 
was  wronged  as  much  as  ever  any  Woman  was,  and  that  (he  hoped  to  fee 
thofe  pUniflied  that  were  the  Caufe  of  the  Accufation.  He  faith,  he  went 
to  fee  her  as  a Fellow-Servant,  and  he  was  not  fent  by  any  tun,  and  go- 
ing to  drink  together,  they  fell  into  this  Difcoufc  : He  hath  talced  of  this 
Matter  feveral  times  (particularly  to  Mr.  We, borne ) finee  this  Bufincfs 
was  fpoken  of,  having  heard  lhe  was  to  be  a Witnefs  againft  the  Dutchefs. 

Simort 


* Olfervaltons  upon  Thomas  Hudfon’s  Evidence. 

JJfUdfin  fwears  himfelf  the  Duke's  Butler  at  Windfr.  William  Pur- 
■*-  ^ chafe  fwears  that  Hudfon  was  never  the  Duke's  Butler. 

Hudfon  fays,  that  they  went  to  Play,  and  that  he  over-heard  Mrs.  Gwin 
out  of  a Clofet,  laying  as  in  the  Evidence.  Mrs  Gwin  is  a dead  Witnefs, 
and  Hudfon  buc  a Clofet  Witnefs,  which  is  little  better;  now  Purchafe 
fays  again,  that  Hudfon  was  never  fuffered  to  come  into  the  Room  where 
the  Duke  or  Dutchefs  were  at  Play. 

Hudfon  fays  likewife,  that  the  Servants  murmured  amongft  themfelvcs, 
that  my  Lord  was  wronged,  and  that  he  told  my  Lord  of  it.  Colonel 
Jacob  Richards  depofes,  'I  hat  he  himfelf  telling  Hudfon  of  a Talk,  that  he 
had  betrayed  the  Dutchefs,  and  fpeaking  of  a Noife  of  the  Adultery ; 
Hudfon  made  Anfwer,  That  it  was  a falfe  Accufation,  and  knew  nothing 
of  it. 

Now,  as  to  Hudfon’s  Credit,  he  was  Colonel  Richard’s  Footman,  who 
turned  him  off  as  a tricking  Fellow,  and  not  fit  to  be  trufted.  Mr.  Ne- 
gus, the  Duke’s  Servant,  both  then  and  now,  was  of  the  fame  Opinion 
too,  and  adviled  by  Letter  the  putting  of  him  away,  as  a dangerous  Fel- 
low. 

The  Story  of  Mr.  Germaine’s  fending  his  Man  for  clean  Linnen  over 
Night,  and  ihe  bringing  it  next  Morning,  has  little  in  it,  even  fuppofing 
the  Fail  to  be  true.  Fiji,  The  Order  was  given  bare-faetd,  and  con-  I 
fequently  no  My  fiery  in  it.  Secondly , There  was  a Set-Company  at 
Play,  and  that  was  not  an  Opportunity  for  a Love  Intrigue.  Thirdly,  It 
is  110  new  Thing  for  People  to  fit  up  all  Night  at  Play,  and  change  their 
Linnen  next  Morning,  without  any  Offence  to  Honefty  or  good  Manners, 
where  they  may  have  a Privacy  fo  to  do  it.  And  if  my  Lady’s  Woman 
and  Anne  Burton  took  away  the  Shirt  and  Waiftcoat,  as  he  fays  they  did, 
there’s  no  great  hurt  in  that  neither ; though  it  is  much  to  have  three  fuch 
Confidants  to  fuch  a Secret,  an  under  Footman  privy  to  the  intrigue  of 
Germaine’s  Man  going  and  coming,  and  raking  in  the  Women’s  Clofet 
among  the  Linnen. 

Vox.  VIII. 


But  ftiil  the  only  proper  Witncffes  arc  kept  behind  the  Curtain  : Anne 
Burton  indeed  is  produced,  and  wc  lhall  fee  what  kind  of  Evidence  file 
proves  hcrfclf  in  the  next  Place. 

i Obftrvnlions  upon  Anne  Burton's  Evidence. 

A Nne  Burton  has  the  Story  over  again  of  the  Shirt  and  Waiftcoar,  and 
of  Mrs.  Gunn’s  Difcourfe,  to  which  enough  is  faid  already,  and  more 
needs  not  he  faid  upon  the  Evidence  of  a Pcrfon  fo  manifeftly  forfworn. 
In  her  firft  Oath,  file  fwears  herfelf  a finglc  Woman,  and  that  fhc  was 
never  married  ; but  upon  WitneiTes  appearing  to  prove  the  contrary,  fhc 
was  called  to  the  Bar  again,  and  owned  herfelf  to  be  married,  and  that 
her  If  u (band's  Name  was  Benjltin. 

This  Anne  Burton  had  been  a Lodger  fixteen  Weeks  to  Sufan  Wheat- 
croft , as  appears  by  Wheatcrift's  Depolition  ; (he  conveyed  her  Goods 
privately  out  of  the  Houfe  by  Parcels,  and  dipt  away  feven  Pounds  fifteen 
Shillings  in  her  Debt ; (he  told  WheatcT</fi  that  (he  was  to  be  a Witnefs 
againft  the  Dutchefs,  and  that  (he  (hould  have  Money  ; her  Flufbamf 
faying  alfo,  that  his  Wife  was  to  be  a material  Witnefs  againft  the 
Dutchefs,  and  he  himfelf  Ihould  have  a Commiffion,  and  more  than  that 
too. 

Alary  Sheriff  (ays.  That  preffing  Anne  Burton  for  three  Pounds  that  fhc 
owed  her,  her  Anfwer  was.  That  (he  was  to  be  a Witnefs  for  the  Duke 
againft  the  Dutchefs,  and  that  in  a fllort  Time  fhc  (hould  have  Mfiney, 
and  then  (he  would  pay  her- 

William  Purchafe  fwears,  That  about  a Year  and  Half  after  the  Report 
concerning  the  Dutchefs  and  Mr.  Germaine,  Anne  Burton  told  him  the 
Dutchefs  was  wronged,  and  (he  hoped  to  fee  her  Accul’ers  punifhed  ; and 
that  he  himfelf  hath  often  fpoke  of  this  Partage  to  feveral,  and  particular- 
ly to  Mr.  Welbornt-  Take  Notice,  that  theft:  Dcpofitions  for  the 
Dutchefs,  as  well  as  the  former,  have  parted  without  any  Contradiction  : 
That  Germaine’s  Man  is  neither  produced  nor  named  5 the  Linnen  (if 
any)  brought  as  openly  as  it  was  Cent  for.  No  Mrs.  Knifeton  appears, 
and  ibe  whole  Depofition  lefts  upon  the  Credit  of  a forfworn  Woman. 
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43*  Proceedings  between  the  Dute  of  Norfolk,  3 W.  & M.  ( 20  } 


Simon  Varelil  examined  on  the  Behalf  of  the  Duie  of  Norfolk,  againfl  the 
Dutchef,  «. 

C U.w  Varelji  fc'ith,  That  he  was  at  Wntlfcr  to  draw  the  Dutchefs  of 
^ Norfolk's  Piflure  abcrttt  fix  Years  fince,  and  had  the  Duke’s  Ciofet  to 
put  the  Pictures  in  : When  he  had  done,  and  had  been  at  Home  two  or 
three  Days,  Germaine  esne  to  him  much  concern’d,  and  faid,  You  can 
do  the  Dutchefs  an  extraordinary  Ki  mine  is,  and  will  oblige  the  Lord 
and  Ladv  Peterborough  in  the  higheft  degree  ; then  he  (hewed  me  a Letter 
of  the  Dutchefs  to  me,  and  read  it  to'me : before  that  lie  told  me  there 
was  a Shirt  and  Waiflcoat,  and  they  are  known  to  be  his:  He  faid,  I 
defire  you  to  fave  the  Dutchefs's  Honour  I defire  you  will  be  fo  much 
a Gentleman  as  to  own  them  to  be  yours,  and  that  you  left  them  there : 

I anfwered,  I was  much  concern’d  there  fhould  be  fuch  a Trouble, 
but  I defired  to  be  excufed,  I could  not  do  it  without  Prejudice.  He 
told  me  the  Lord  and  Lady  Peterborough  had  difeourfed  the  Duke  of  Nor- 
folk upon  it,  and  if  it  were  own’d  but  to  be  my  Linnen,  their  Difcourle 
had  wrought  fo  much  upon  him,  that  if  there  came  any  Evidence  to  a/fift 
them,  he  would  leave  off  the  Purfuit.  I refufed  ftiil ; he  offered  me  a 
Purfe  of  Gold,  and  told  me  1 fhould  make  my  Fortune  by  it ; but  I ftiil 
refufing,  Mr.  Germaine  went  away  very  much  d ifeon tented  : My  Wife 
bein'*  in  the  next  Room,  over-heard  the  Difcourfe  between  Germaine  and 
me,  'and  told  it,  and  (poke  of  it,  or  elfe  I bad  not  been  here  now. 

John  Rothmell  /worn  a Witnefs  cn  the  Behalf  of  the  Dutcbeft  of  Norfolk, 
for  invalidating  the  Ttjlimony  of  Simon  V arclfl- 
T Qhn  Rothmell  faith.  That  he  lives  in  Crown-Court  in  Covent-Garden, 

J and  is  a Tavlor  : He  faith,  he  knows  Simon  Varelfl , and  that  he,  the 
Witnefs,  married  his  Hslf-fifter  : He  faith,  that  about  a Quarter  of  a 
Year  after  the  Bufincfs  of  the  Ducchefs  happen’d  at  iVindfor , he  was  at 
Varelffs  Houle  about  Eleven  of  the  Clock  in  the  Night,  and  Varelji  lock’d 
the  Door,  and  told  him,  he  had  difparag’d  him  by  marrying  his  Sifter, 
and  faid,  he  would  be  his  Death,  and  drew  his  Sword,  and  com- 
manded him  to  ftrip,  that  he  might  flaflt  him  at  his  Pleafure;  and  the 
faid  Witnefs  did 'drip  for  fear  of  his  Life,  knowing  his  Frenzy  ; and  he 
ffruck  the  Witnefs  above  a dozen  times  with  his  Sword,  and  threatened 
dill  to  have  his  Life,  if  he,  the  Witnefs,  did  not  fetch  his  Wife  down 
that  Night,  which  was  about  twelve  o’Clock,  and  which  was  about  fix 
Weeks  after  flic  lay  in  ; and  he  was  to  bring  her  to  be  whipt,  and  to  bring 
fix  Rods  with  him : Upon  his,  the  Witncfs’s  Promife  to  do  this,  he 
let  h«n  go,  and  he  hath  not  feen  him  fince,  but  in  the  Street.  He  had 
Half  a Year  before  that  been  di  lira  died  for  fix  Weeks,  and  he,  the  Wit- 
nefs,  fetch’d  Dr.  Tenijon  to  him  once,  and  the  Doctor  came  feveral  times  , 
afterwards  to  him.  One  Night  in  that  Sicknefs,  he  got  from  the 
Woman  that  watch’d  him,  and  run  about  two  Hours  in. his  Shirt  and 
Waiflcoat,  in  a frofty  Night,  and  cut  his  Feet,  and  was  brought  Home 
by  the  Watch  : He  faith,  his,  the  Witnefs’s  Wife,  was  to  have  been 
here  this  Day  as  a Witnefs,  and  was  here,  but  not  having  an  Hour  to 
reckon,  and  being  ill,  is  gone  Home  with  her  Midwife:  He  faith,  he 
never  durft  go  near  Varelji  fince  he  abus’d  him : He  faith,  that  Mrs. 
Varelji,  after  fhe  came  from  IVindfor , faid.  That  the  Dutchefs  had  ill 
People  about  her,  and  that  (he  believ’d  her  to  be  much  wrong’d,  and 
faid,  fhe  could  clear  her  about  the  Scandal  of  the  Linnen  that  was  lound  ; 
for  whether  it  was,  or  was  not  Mr.  Varelji' s Linnen,  fhe  could  do  it ; 
and  faid,  fuppofing  1 had  brought  my  Hufband’s  Linnen  down  to  be 
wafh’d,  and  the  Landrds  fetching  of  it,  fhe  might  take  it  up,  and  leave 
fome  of  it  behind. 

Thomas  Fofler  examined  on  the  Behalf  of  the  Duie  of  Norfolk,  againj}  the 
Dutcbejs  f. 

’T'Hsmas  Fojier  faith.  That  he  was  Coachman  to  Mr.  Germaine,  and 
carried  the  Ducchefs  of  Norfolk  often,  about  two  Years  fince,  in  his 
Coach,  and  brought  her  Home,  and  the  Footmen  have  had  four  Half- 
Crowns  given  them  ; and  Marting,  a Dutchman , his  Helper,  called 
it  Hujb-Money  : It  was  by  Night,  againft  a Light,  that  he  faw  her  Pace 


in  the  Coach  ; it  was  about  feven  or  eight  of  the  Clock  at  Nigbr,  about 
this  time  a- Year;  he  had  feen  her  Face  once  in  rhe  Day-time,  fhe  look- 
ing out  of  a Safh-Window,  two  Stories  high,  ui  Mr.  Germaine's  Houfe, 
in  Park-fireet ; he  knows  her  Face  well  enough  ; he  hath  feen  her 
before,  and  fince  fhe  was  married. 

IVhnrJfts  j worn  en  BtbajJ  if  the  Datchefs  of  Norfolk,  for  invalidating  the 
fejlimovy  of  Thomas  Fofler. 

F'n  Hail  faith.  That  he  lives  at  the  Cojfn  in  Tuttle- fir eet,  and  is  a 
Joiner;  he  faith,  he  hath  known  Thomas  Fojier  two  Years;  and  that 
about  three  Weeks  fince,  they  being  drinking  together,  and  talking  con- 
cerning the  Duke  and  Dutchefs  of  Norfolk,  he  laid,  Mr.  Germaine  had 
done  ill  Things  by  him,  in  turning  him  off  in  Ireland , and  in  curning 
him  off  here  ; and  he  was  rcfolv’d  to  be  reveng’d  of  him. 

Hofea  Grimjley  faith.  He  lives  with  Mr.  Germaine , and  that  he  hath 
known  Thomas  Fojier  above  a Year  and  three  Months,  in  Mr.  Germaine’a 
Service  ; he  heard  him  fay,  in  the  laft  Week  of  December  laft,  in  Mr. 
Cook's  Houfe,  about  three  Days  before  he  was  turn’d  away.  That  he 
thought  it  no  more  Sin  to  murder  his  Mailer,  than  i;  was  to  kill  a Louie; 
He  faith,  he  hath  lived  with  Mr.  Germaine  about  a Year  and  a Half,  and 
that  he  never  faw  the  Dutchefs  of  Norfolk  with  him  ; and  that  he  hath, 
ever  fince  he  came  to  him,  lived  with  him  in  the  Place  where  he  now 
lives:  He  faith,  be  never  faw  Mr.  Germaine  with  a Woman  that  was 
called  the  Lady  Bateman , nor  knows  any  fuch  Name,  or  Perfon. 

Thomas  Lloyd  examined  on  the  Behalf  of  the  Duke  of  Norfolk,  againj?  the 
Dutchtjt  §. 

rT'H:mat  Lloyd  faith.  He  knows  one  that  went  by  the  Name  of  the  Lady 
-*■  Bateman , at  her  Houfe  at  Faux-Hall ; one  Germaine , a Wine  Mer- 
chant, took  the  Houfe  ; ihe  came  thither  about  Midfummer,  1689.  She 
was  off  and  on  there  ’till  laft  Michaelmas.  He  hath  feen  the  Perfon  that  wenc 
by  the  name  of  the  Lady  Bateman , and  it  is  the  Dutchefs  of  Norfolk. 
Goodman  was  her  chief  Man,  and  his  real  Name  is  Reynrr.  Her  Brother, 
as  was  pretended,  which  he  hath  heard  was  Mr.  Germaine , was  the  chief 
Man  that  came  there ; fometimes  he  came  once  or  twice  a Week,  fome- 
tiraes  oftencr ; he’s  certain,  as  the  Servants  faid,  it  was  Captain  Ger- 
maine that  came  there  ; every  Body  faid  it  was  he  : He  knows  him  not  by 
his  Name,  but  by  Hear-fay ; if  he  could  fix  him  now,  he  could  tell 
whether  it  was  he ; he  hath  not  feen  him  fince  the  Lady  went  away ; he 
believes  Germaine  was  there  every  Month  in  both  the  laft  Summers  ; he 
cannot  fay  that  Goodman  was  ever  there  when  Germaine  was  there ; he 
faw  him  feveral  Times  there  in  May,  fane,  July , and  Augujl,  1691. 
Germaine's  own  Hair  was  then  pretty  long  : He  cannot  pofitively  fwcar 
he  was  Captain  Germaine ; he  fuppofes,  if  he  faw  him  now,  he  could 
know  him. 


IVitneJfes  fwom  on  Behalf  of  the  Dutchefs  of  Norfolk,  for  invalidating  the 
Tejhmony  of  Thomas  Lloyd. 

A Lexander  Herman  faith.  That  he  ferved  Mr.  Germaine ; he  hath  left 
his  Service  a Year  and  a Half,  about  eight  Weeks  after  he  came 
from  Ireland  with  the  King  ; he  ferved  him  a Year  and  a Half : Mr. 
Germain/  was  in  Ireland  with  the  King,  in  the  Summer,  in  the  Year 
1690.  Hr  went  to  Ireland  two  Days  before  the  King  that  Summer  ; he 
continued  there  four  Months  : He  believes  he  went  the  laft  of  Aljy , or 
the  firft  of  June ; he  came  back  with  the  King.  He,  the  Witnefs,  ferved 
him  all  that  while  in  Ireland,  and  faw  him  every  Hour  and  every  Day,  and 
never  ftirr’d  from  him  ; he  came  from  Ireland  in  the  fame  Ship  with  the 
Lord  Fillers,  the  Earl  of  Mancheflcr,  and  Mr.  Felton ; and  he  went  to 
Ireland  in  the  Monmouth  Yacht,  with  the  Envoys  of  Holland  and  Branden- 
burgb,  and  the  Marquis  MompaviJIen.  He  faith,  Mr.  Germaine  was  at 
BruJJels  in  May  laft  : he  faw  him  there,  and  lpoke  with  him  there : He  faw 
the  Lord  Fillers  and  the  Lord  Lumley  there  with  him  ; he  lodged  in  the 
fame  Tavern  therewith  him,  for  four  Days,  and  faw  him  not  after: 
He,  the  Witnefs,  coming  then  for  England,  left  him  there.  He  never 

knew 


* Obferoations  upon  the  foregoing  Evidence. 

'T’Herc  needs  no  more  to  the  overthrowing  of  Varelfl’ s Evidence,  what- 
^ ever  it  is,  than  the  Teftitnony  of  John  Retbnell,  to  prove  him  Non 
Compos  -,  witnefs  his  Outrage  upon  Rothmell , the  fantaftical  Freak  of 
lending  at  Midnight  for  fix  Rods  to  whip  his  Siflcr-in-law  ; and  another 
Fit,  for  a matter  of  fix  Weeks,  when  Dr.  Tenifon  made  him  feveral 
virus  to  compofc  him,  his  Frenzy  being  fo  violent  upon  him,  that  he 
broke  loofe  from  his  Keepers  in  a frofty  mght,  and  ran  up  and  down  the 
Streets  in  his  Shirt,  till  he  was  taken  up  by  the  Watch.  This  is  the  Sum 
of  Rothmell's  Teftimony,  and  not  one  Word  oppos’d  either  to  the  Credit 
of  the  Witnefs,  or  the  Truth  of  the  Dcpofitions.  But  it  may  not  be 
amifs,  after  all  this,  yet  to  fpeak  a few  Words  to  the  Likelihood  of 
what  Varelji  has  here  depos’d.  • 

Mr.  Germaine  came  to  fee  him,  he  fays,  with  a Letter  from  the  Dut- 
chefs, which  he  read  to  him,  and  in  the  Name  of  the  Lord  and  Lady 
Peterborough,  defir’d  him  to  fay,  the  Shirt  and  Waiftcoat  were  his  ; hut  not 
one  Word  all  this  while  of  the  Concents  of  the  Dutchefs’s  Letter.  He 
fays  again,  that  the  Shirt  and  Waillcoat  were  known  to  be  his;  now  if 
they  were  known  to  be  Mr.  Germaine's , what  good  coul dVarejl  do  by  taking 
the  Matter  upon  himfelf;  when  he  faw  fair  Words  would  not  do,  there 
was  a Purfe  of  Gold  offer’d  him,  and  that  would  not  work  neither.  The 
Dutchefs  and  Mr.  Germaine  were  wonderfully  alier’d,  fore,  in  this  Cafe, 
from  what  they  were  in  the  Bufinefs  of  Owen  and  Ellwood ; there  was  no 
Purfe  ©f  Gold,  or  Dutchefs  Letter  to  (mother  the  Matter,  but,  on  the 
contrary,  Ellwood  was  threaten’d,  provok'd,  and  defy’d,  inftead  of  cajol- 
ing her.  And  what  was  all  this  for  at  laft,  but  only  to  remove  2 Jea- 
loufy,  and  moll  ridiculoufly,  at  the  fame  time,  to  condemn  themiclves 
by  a Confeffion  out  of  their  own  Mouths,  and  improve  the  Sufpicion  into 
a*Certainty.  Can  any  Body  imagine  that  they  would  not  have  done  more 
to  have  (uppreft  Owen  and  Ellwood' s Evidence,  than  Anne  Burton's,  or 


Simon  Varelfl’s,  who  fwcars  farther,  that  his  Wife  heard  all  this  Difcourfe 
betwixt  Germaine  and  himfelf  in  the  next  Room,  and  told  of  it  r Why 
was  fhe  not  produced  then,  or  the  Pcrfons  to  whom  file  told  it  i But 
Rothmell  fwears,  that  Mrs.  Varelji  laid,  the  Dutchefs  had  ill  People  about 
her,  and  was  much  wrong’d,  and  that  fhe  hcrfelt"  could  clear  her  about 
the  Scandal  of  the  Linnen  ; fo  that  ’tis  plain,  Mrs.  Varelji  was  not  an 
Evidence  for  the  prefent  Turn. 

f ’T’Here  is  not  one  Word  in  Fojier’ s Evidence,  true  or  falfe,  that’s 
A worth  the  heiring,  only  it  is  levelled,  upon  the  main,  at  the 
Dutchefs  and  Mr.  Germaine,  ana  John  Hall  gives  the  Rcafon  of  it ; for 
this  lame  Fojier , he  fays,  was  Mr.  Germaine’s  Coachman,  who,  he  laid, 
would  turn  him  off,  and  he  would  be  reveng’d  of  him.  Hofea  Grimjley 
teftifics  alfo,  that  fome  three  Days  before  Fojier  was  turn’d  away,  he  faid, 
he  thought  it  no  more  Sin  to  kill  his  Maftcr,  than  to  kill  a Loufe.  So 
that  the  Evidence  be  gives,  was  grounded  on  the  Malice  he  bore  his 
Mailer  for  turning  him  off. 

§ T Loyd's  Dcpolition  is  nothing  at  all  to  the  Purpofe ; or  if  it  were 
■*-*  never  fo  pertinent,  the  Falfitics  in  it  are  fuScicnt  to  fpoil  it : 
For,  in  Truth,  his  Evidence,  as  to  Mr.  Germaine's  being  at  Vaux-Hall, 
is  only  grounded  upon  Hear-fay  and  Report,  and  yet  he  ventures  to 
fwear  him  to  be  there  every  Month  in  both  the  laft  Summers;  and  parti- 
cularly, that  he  was  feveral  Times  there  in  May,  June,  July , and  Auguj ?, 
1691-  Whereas  Alexander  Herman  fwcars,  that  Mr.  Germaine  went  to 
Ireland  in  the  Summer  I £90,  on  the  laft  of  May,  or  the  firft  of  June, 
where  he  flay’d  about  four  Months,  and  that  himfelf  faw  and  l'erved  him 
there ; and  lays  farther,  that  he  was  at  Rrujfels  in  May  laft.  Anthony 
Merit  fays  alfo,  being  Barber  to  Mr.  Germaine,  that  he  went  beyond 
Seas,  and  the  Campaign  was  almoft  over  when  he  firft  Ihaved  him,  after 
he  came  back  from  Flanders,  which  is  a flat  Contradiction  to  Lloyd’s  Evi- 
dence. 
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knew  him  wear  his  own  Hair ; his  own  Hair  is  dark  brown : He  nevrr 
knew  him  appear  abroad  without  a Wig;  Ins  Ha«r  is  about  half  a 
Finger  long;  he  wore  a fair  Perriwig:  He  fiiith,  he,  the  Witnefs,  was 
quarter'd  in  a little  Tent  behind  him  in  Inland ; he  could  not  ttir  but  he 
heard  him  : He  faith,  that  four  Weeks  after  he  faw  him  in  Brujjti s,  he 
faw  him  walking  in  St.  Janus' s Park. 

An  isn)  Altrti  faith,  tie  was  Barber  to  Mr.  Germain* * * § ; the  firft  Time  he 
fhaved  him  was  about  five  or  fix  Years  fince;  his  own  Hair  is  brown ; 
he  fhaved  his  Head  very  often  ; he  fhaved  him  before  he  went  to  Holland , 
and  fince  he  came  Home  : He  never  faw  his  Hair  long  enough  to  cover  his 
Ears ; nor  faw  him  ever  wear  his  own  Hair,  but  a Perriwig  : He  fhaved 
him  for  a Year  and  half  before  and  fince  he  went  for  Ireland : He  lhaved 
him  always  at  his  own  Houfe  near  the  Park  : He  or  his  Man  fhaved  him 
ever  fince  he  came  from  Holland  to  this  Day  : He  or  his  Man  fhaved  him 
the  Night  before  the  Kang  went  for  Holland : He  faith,  that  Mr.  Grr- 
maim,  when  he  went  away,  fitid  it  would  be  a Month  or  two  before  he 
fhould  come  back,  but  he  knows  not  how  long  it  was  : This  was  at  his 
Houfe  next  Door  to  the  Cock-Pit ; he  fhaved  him  generally  fince  the 
King  came  into  England:  He  faith  the  Campaign  was  alinoft  done  when 
he  firft  fhaved  him,  after  he  came  from  Flanders. 

The  next  Witneffts  produced  by  the  Dub*  of  Norfolk,  were  Peter  Scriber, 
Andrew  Anderion,  Robert  Hemming,  John  Reynolds,  and  Margaret 
h offer  *. 

PE  hr  Scriber  faith.  That  he  lett  an  Houfe,  at  Faux- Hall , to  Mr.  Daniel 
Germaine , Midfu  turner  was  two  Years,  viz.  1689,  ut  Twenty-four 
Pounds  per  Annum.  He  told  him,  chat  two  Ladies  that  were  to  come 
from  Holland  were  to  live  there  ; one  was  Mrs.  Bryan,  the  other  the  Lady 
Bateman  ; they  went  by  the  Name  of  Daniil  Germaine's  and  Captain  Ger- 
maine’s Sifters.  The  Ladies  came  to  the  Houfe  about  ten  Days  after  it 
was  lett ; one  Goodman,  that  attended  them,  was  off  and  on  there  all  the 
Time  that  the  Lady  Bateman  lived  there,  which  was  off  and  on  till  Sep- 
tember laft  : This  Gcodman  is  the  fame  Man  that  was  heard  here  the  other 
Day,  as  Henry  R/yner  \ he  remembers  not,  nor  can  be  pofitive,  that  be 
hath  feen  Captain  Germaine  there  at  any  Time  ; he  cannot  fay  he  knows 
him;  he  hath  not  feen  him  feven  or  eight  Years.  He  faith,  he,  the 
Witnefs,  is  generally  abfent  in  the  Day-time  ; Goodman,  he  faith,  came 
oft  and  on  to  the  Lady  Bateman’s , from  the  Time  fhe  came  thither  'till  | 
the  Time  fhe  went  away. 

Andrew  Anderfn  faith.  He  knew  one  that  went  by  the  Name  of  the 
Lady  Bateman  a Y ear  and  half  ago,  at  Faux- Hall,  from  laft  Spring  was 
T wclve-months  ’till  near  laft  Aliehaelmas , but  hath  not  feen  her  fince ; 
he  knew  one  that  went  by  the  Name  of  Goodman  that  ufed  the  Houfe  ; and 
that  Goodman  is  Rryner : He  knew  a Gentleman  that  lived  by  the  Cock- 
Pit,  that  went  by  the  Name  of  my  Lady’s  Brother,  which  he  ufed  to 
take  into  his  Boat  at  Channel-Row,  and  carry’  to  Mr.  Scriber' s Houfe  at 
Faux-Hail.  He  carried  him  fcveral  Times  backwards  and  forwards ; 
fince  Midftemmer  he  hath  carried  him  twice;  he  ufed  to  carry  him  to  the 
back-Stairs  of  Scriher's  Houfe : The  fame  Day  he  fetch’d  him,  in  the 
Forenoon,  from  tile  Parli.tmcut  Stairs,  or  Channel-Row,  he  carried  him 
back  in  the  Afternoon  : He  had  a light  Wig.  He,  the  Witnefs,  hath 
carried  Wood  from  S.riber’ s Houle,  from  the  Perfon  that  went  by  the 
Name  of  the  Lady  Bateman,  to  the  Houfe  by  the  Cock-Pit ; one  Nicola 
ufed  to  receive  it  into  Carts,  at  the  Wool- Stable.  This  Nicola  was,  he 
fuppofes,  Servant  to  the  Gentleman  that  lives  in  that  Houfe  on  the  other 
Side  the  Cock-Pit ; he  hath  been  at  the  Door,  but  never  in  the  Houfe : 
He  faith  he  bought  the  Wood  of  the  Bargemen,  by  the  Perfon’s  Order 
that  was  call'd  the  Lady  Bateman. 

Robert  Hemming  faith.  He  knew  one  that  lived  near  the  Dyc-houfe  at 
Faux-Hall,  that  went  by  the  Name  of  Lady  Bateman ; he  faith,  he  was 
Gardener  to  the  Houfe  near  two  Years  fince,  after  Midfummtr  next  will 
be  three  Years  ; he  knows  not  the  Lady,  otherwife  than  by  the  Name  of 
Lady  Buteman ; he  hath  feen  Gentlemen  come  there,  but  he  knows  not 
their  Names;  he  knew  his  Servant  Goodman ; Mr.  Knolles , that  waited 
on  the  Lady,,  and  was  chief  Gardener,  paid  him  his  Wages ; he  knew 
Goodman  by  no  other  Name. 

John  Reynolds  faith.  That  he  faw  the  Lady  that  went  by  the  Name  of 
Madam  Bateman,  feveral  Times  walking  in  her  Garden,  living  conceal’d  ; 
that  is,  (be  lived  privately,  and  had  but  little  Conversation  amongft  her 
Neighbours.  The  fixth  of  November  laft,  being  invited  to  dine  at  a 
Friend’s  at  IVjlminjhr,  he  met  between  the  Lord  Peterborough's  and  the 
Ferry,,  a Lady  whom  lie  believed  was  the  fame  Lady  Bateman  ; and  be- 
caufe  he  would  not  be  under  a Miftake,  he  enquired  of  one  that  follow’d 
her,  and  he  told  him,  it  was  the  Dutchcfs  of  Norfolk ; his  Bulinefs  is  at 
the  next  Door  to  Scriber" s Houfe  : He  hath  feen  a Gentleman  walk  with 
the  Lady  in  the  Garden,  that  his,  the  Witnefs’s  Servants  have  told  him, 
was  Mr.  Germaine ; he  hath  known  the  Lady  live  in  that  Place  above  two 


* Obfervcticns  uo on  the  Drafttime  of  Peter  Scriber,  Andrew  Anderfon, 

Robert  Hemming,  John  Reynolds,  and  Margaret  Fofter, 

* | Hcfe  Tcftimotsics  areall  foreign  to  the  Charge againft  the  Dutchcfs; 
X her  Grace’s  being  at  Faux-Hall , and  the  going  under  borrow’d 

Names,  is  all  acknowledged,  and  the  Reafons  already  given;  befides, 
the  Miftakcs  in  them  are  fo  few  and  trivial,  that  it  is  not  worth  while  to 
detcCl  them. 

§ Obfcrvations  upon  the  Evidence  of  Jane  Wadfworth. 

JANE  IFudjwaith  1 wears.  She  faw  the  Dtitc!ief9  at  Mr.  Germaine’s,  and 
what  Dilcourfe  flic  had  afterward  with  Herman,  Mr.  Germaine's  Foot- 
man, and  that  a Dutihwoman  Cent  her  up  Stairs  for  a Pint  Pot,  by  which 
Accident  flic  faw  the  Dutchcfs:  She  fays  alfo,  that  fhe  few  Welch  F> a»i 
deliver  a Letter  to  Mr.  Germaine.  Frances  K right  being  produced,  W Aj- 
wotth  fwears  that’s  the  Woman  that  was  call’d  Wrfjh  Frank , and  that  fhe 
faw  her  give  another  Letter  once  to  Mr.  Nicola,  Mr.  Germaine’s  Gentle- 
man ; there  are  alfo  four  Wicneflcs  produced  for  her  Credit,  that  fay  they 
know  no  11!  by  her. 
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Years  and  half.  He  knew  Gosdmsr.,  that  lived  there,  who  now  goes  by 
the  Name  of  Reyner. 

Margaret  Fejltr  faith,  She  knows  one  Ni:  la,  he’s  Mr.  Germaine's  Gen- 
tleman, that  lives  next  Houfe  to  the  Cezk-i’it.  Mr.  Germa  ne  hath  liv'd 
there  two  Years;  her  Hufband  was  his  Coachmjn  , it’s  the  Royal  Ccck- 
Pit,  in  Pari- Street,  or  Carteret-  Sn  eet ; Mr.  Gu  mnitte  fent  for  her  on  Sun- 
day Fortnight,  to  enquire  for  her  Hulband,  who,  he  told  her,  was  a Wir- 
nefs  againft  him  ; and  his  Brother  (who  w.u  prefent)  told  her,  that  his 
Brother  did  not  fend  lor  her  to  bribe  her,  but  to  tell  her  Huibarid  he  fhould 
not  foriwear  himfelf,  for  there  was  a Pillory* 

Jane  Wadfworth  examined  on  the  Behalf  of  tkl  Duke  ef  Norfolk,  againft 
the  Du: chefs  §. 

JAne  Wadfworth  faith.  That  fhe  fold  Drink ; and  going  into  Mr.  Ger- 
maines Houfe,  a littie  before  the  King  went  into  Ireland,  for  a Pint 
Pot,  fhe  faw  a Dutihwanuin,  who  bid  her  go  up  Stairs  for  it;  and  going 
up  for  it,  fhe  met  the  Dutchcfs  of  Norfolk  in  a Night-Gown,  one  fide 
lapt  over  the  other  fide,  with  F/andirs- lac'd  Night-l.ioaths  on  her  Head, 
without  a Hood  on  : About  two  Hours  alter,  Herman,  Footman  to  Ger- 
maine, came  into  her  Houfe,  and  fhe  faying  to  him,  You  have  got  the 
Dutchcfs  of  Norfolk  at  your  Houle : He  laid,  No  Dutchels  of  Norfolk : t 
laid  it  was  fhe,  for  J had  feen  her  fornc  Hundreds  of  Times:  He  laid,  it 
was  his  Matter's  Lady,  and  his  Mailer’s  Dutchcfs,  no  Dutchcfs  of  N:r- 
foli  i why  fhould  not  my  Matter  have  a Dutchcfs  as  well  as  the  Duke  of 
Norfolk?  She  hath  known  Mr.  Germaine  three  Years  next  Mtdjummer, 
having  liv’d  there  fo  long.  Herman  enquiring  where  1 faw  her,  I faid, 
upon  the  Stairs  : He  told  me,  I fhould  not  have  gone  up  the  Stairs  : [ 
told  him,  the  Dutchwoman  bid  me  go  up;  it  was  about  Eleven  o’Cloclc 
in  the  Day-time  that  fhe  faw  her:  He  bid  me  fay  no  more  of  it;  for  if 
his  Matter  knew  it,  he  would  kill  the  Dutchxumsm.  She  faw  Wdeb 
Frank,  about  two  Months  fince,  deliver  a Letter  to  Mr.  Germaine,  and 
fhe  hath  feen  her  go  to  the  Houfe  often;  fhe  hath  known  the  Dutchcfs 
ever  fince,  and  before  lhc  wa9  married. 

Francis  Knight  (examin’d  before  for  the  Dutchcfs)  being  called  in,  the 
Witnefs  faith,  This  is  the  Woman  ihat  was  call’d  IFelch  Frank,  whom 
fhe  hath  often  feen  at  Mr.  Germaine’s ; fhe  faw  her,  about  the  Time  the 
King  came  home  from  Flanders,  give  another  Letter  co  Mr.  Nicola,  Air. 
Germaine’s  Gentleman. 

IFltneJfcs  produced  by  the  Duke  of  Norfolk,  to  fpsak  to  the  Credit  of  June 
Wadfworth.  J 

JOhn  Prince  faith,  He  hath  known  Jane  Wadfworth  twelve  Years,  to  be 
a good,  honeft,  poor  Woman,  and  of  good  Reputation,  to  the  bell  of 
his  Knowledge;  and  that  fhe  takes  Care  to  maintain  hei  Family;  he  be- 
lieves her  to  be  an  honeft  Woman,  and  that  fhe  would  not  take  a falfe 
Oath  ; lie  knew  her  at  the  Horfe-Ferry , and  in  Cartrret-Street. 

Emery  Arguts  faith.  That  he  hath  known  Jane  Wadfworth  thirteen  or 
fourteen  Years  ; he  never  knew  her  but  of  as  good  Reputation  as  any  in 
the  Parifh  : She  is  poor,  but  he  believes  file  would  not  take  a falfe  Oath. 

Robert  Elmes  faith.  That  he  hath  known  Jane  Wadfworth  twelve  or 
thirteen  Years ; he  thinks  her  a very  honeft  Woman  ; lie  never  heard  but 
fhe  was  an  honeft  poor  Woman,  that  endeavoured  to  live  and  maintain 
her  Family  ; fhe  is  of  good  Reputation. 

Ch, tries  Read  faith.  He  hath  known  Jane  Wadfworth  twelve  Years,  and 
fomething  belter ; he  never  knew  her  to  do  ati  ill  Thing,  but  flic  was 
always  a careful,  induftrious  Woman  ; lie  bath  known  her  married  all 
that  l ime,  and  fhe  never  was  a Servant  in  that  Time. 

Henry  Dagley,  Senior,  faith.  That  he  hath  known  J ne  Wadfworth 
fixteen  or  ftventecn  Years;  fhe  was  always  a very  civil  Woman,  and  he 
never  heard  other  by  her. 

IFitneJfes  fworn  tn  the  B half  of  the  Dutchcfs  ef  Norfolk,  to  the  invalidalh  g 
the  TejHmony  of  Jane  Wadfworth. 

GRace  Cook  faith,  That  fhe  knows  Jane  Wadfworth ; file  hath  lived 
near  her  four  Years;  flic  came  into  the  Witnefs’s  Haufe  with 
a Paper  in  her  Hand,  and  afked  her.  Who  left  it  ? faying.  She  knew  no- 
thing of  it : She  faid,  that  fhe  had  feid,  that  file  had  feen  the  Dutchrfsof 
Norfolk  in  Mr.  Germaine’s  Houfe,  but  fhe  had  not  feen  her  a great 
while,  and  now  that  /lie  had  feen  her,  fhe  was  fatisfied  that  it  was  noc 
her ; and  fhe  wifh’d,  that  fhe  might  burn  in  the  Fire,  and  never  go  Home 
to  her  Children,  if  fhe  would  take  her  Oath  of  ir.  The  Paper  was  to 
warn  her  to  this  Houfe ; it  wxs  the  firft  Night  the  Papers  came  out  that 
fhe  faid  this  ; Hofea  Grim/ley,  John  Hall,  and  Margaret  Condy  were  prefent 
when  fhe  faid  this  : She  faith,  fhe  lives  next  Door  but  one  to  Jane  Wadf- 
worth. 

John  Hall  faith.  That  he  hath  known  Jane  Wadfworth  above  a Year  • 
About  a Fortnight  fince,  flic  came  into  Mrs.  Cook’s,  with  an  Order 

in 


But  then  Grace  Cook,  on  the  other  Hand,  fwears.  That  Jane  Wadfworth 
told  her,  that  fhe  thought  the  had  feen  the  Dutchcfs  at  Mr.  Germaine’s  ; 
but  was  now  fetisfied  that  it  was  not  fhe,  and  curled  herfclf  and  her 
Children,  il  fhe  would  take  her  Oath  that  it  was  the  Dutchcfs  : This 
was  upon  her  receiving  a e>ubpa:nn,  to  appear  and  give  Evidence.  Ufa 
Grimjley,  John  Hall,  and  Men  genet  Condy , were  prefent  at  this  Djfcouric. 

J.bn  lta/1  (wests.  That  fhe  laid  that  fhe  law  ; he  Dutchcfs  Of  Norfolk  s' 
Captain  Getmaine’s,  but  upon  a farther  Sight  of  her,  Jhe  finds  fhe  was 
milt.. ken . 

Hofea  GriwJIty  fwears  to  the  Dilcourfe,  the  very  Words  of  the  Curfe, 
and  the  Pcrfons  that  were  in  Company;  all  agreeing  with  the  Depoficion 
of  Grace  Cock.  Margaret  Condy  fwears  to  the  very  fame  Parricuiars. 

Alexander  Herman  depoies,  That  he  never  faw  Wadfutnb  in  his 
Matter’s  Houle,  nor  ever  had  any  Dilcourfe  with  her  concerning  the 
Dutchefs ; and  he  being  a Perfon  turn’d  away  in  Dif-race  from  his 
Mafter,  would  have  made  no  Scruple  to  publifhany  Secret  of  that  kind, 
at  lcaft,  to  fwcar  the  Truth,  when  upon  his  Oath, 

Mary 


and  bis  Dutchcfs,  for  a Divorce. 
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in  her  Hand,  but  knew  not  who  left  it ; anJ  (aid,  Shetnuld  fay  nothing 
to  it : Mrs.  C::k  laying  again.  You  mud  lay  fomcthing  to  it,  cllc-you  had 
not  h-cd  this  Order  trout  the  Houfc  ; then  Ihc  fail,  (h=  ha  I been  at  the 
Dn\x  of  Norfolk's,  and  had  told  the  Duke,  that  (he  had  chanced  to  go 
into  Captain  Germaines  Haufe  foi  a Pint  Pot,  and  (he  chanced  to  fee  the 
Dutci.els  of  Norfolk ; but  (he  laid  ih:  might  he  mifhken,  for  flte  had  not 
(ecu  her  ip  feven  Years  before,  hup  (he  had  (ten  her  once  or  twice  fincc 
(he  came  out  of  Frame,  and  that  was  none  of  the  DitclielV  of  Serf  ilk 
which  flic  law  on  Captain  Germaine's  Sta  rs  ; whereupon  Hofia  Gnmfity 
atkiog  l»er,  if  (he  were  furc  U was  not  ffle  ? She  (aid,  (lie  was  fure  it  was 
not ; (he  wifliing  that  (he  might  bum,  and  never  go  home  to  her  Chil- 
dren, if  (he  would  (wear  it,  (or  lhc  could  not  (wear  it.  Hofia  Grimfity, 
Grrut  Cock,  and  two  other  VYomcn,  were  prcfe-it  in  Grax  Cock' s Houfc 
when  this  Difcourfe  happened,  which  was  the  very  Night  the  Order  came 
out.  He  faith,  he  wrought  in  Mr,  German::’*  Houle  ; he  faw  twice  or  thrice 
Ladies  there  in  Milks;  one  of  the  Ladies  in  the  Mafk  gave  Order  to  take 
down  a Partition  : She  was  reported  to.be  Captain  Germaine's  Sifter. 

2,'iargartl  Co i-dy  faith.  She  knows  Jane  TFadfwortb,  who  came  into  Mrs. 
Cere’s  the  firft  time  (he  was  fubpecna’d,  aud  afleed,  who  left  the  Paper 
in  her  Hand  for  her  i She  (aid,  lhe  went  to  Mr.  Germaine' s for  a Pot, 
and  (he  thought  lhc  faw  the  Dutchcfs  of  Norfolk  there ; but  lhc  faw  her 
fincc  her  coming  from  Frame,  and  was  fatisfied  it  was  not  her,  and  ivi(h- 
ed  lhc  might  never  F.e  her  Children,  and  burn,  if  ever  (he  faw  her  there. 

- jf  exander  Herman  faith.  That  he  knows  Jane  IVadfiuorth  well ; he  ne- 
ver had  any  Difcourfe  with  her  concerning  the  Dutcnefs  of  Nofolk's  be- 
ing in  Mr.  Germaine's  Houfc;  he  faith,  he  hath  drank  often  at  / Vadf- 
'u.ortb’s Haufe,  but  he  never  had  any  Difcourfe  with  her  concerning  the 
Dutchcfs  of  Norfolk,  not  never  faw  this  Woman  in  his  Mailer’s  Houfc  in 
all  his  Life  : He  waited  on  hi?  Maftcr  at  Table,  and  in  his  Chamber,  nil 
the  Time  of  his  Service,  which  was  a Year  and  a Half ; he  never  faw  a 
Lady  in  a Ma(k  in  his  Matter's  Hbufc. 

Mary  Pennington  faith.  That  (Ire  knows  Jane  TF adfviorth  \ (he  was  her 
Servant,  but  not  long,  (or  flic  was  not  honeft.  She,  the  Witncfs,  being 
gone  out,  ai  her  Return,  die  met  her  going  away  with  her  the  Witncls’s 
Linncn,  and  her  Hufijami's,  bundled  up:  This-  is  about  u Year*  Cnee. 

Francis  Knight  feith,  That  (he  knows  not  Jane  IVadfuienh,  nor  never 
difemirfed  with  her,  nor  never  faw  her  at  Mr.  Germaine's  Houfe,  nor  did 
die  Witncfs  ever  carry  any  Letters  thither. 

If'itneffis  examined  on  the  Behalf  of  the -Duke  Norfolk,  again]}  tie  Credit  of 
John  Hall. 

TJCEtiry  Dngley,  junior,  faith.  That  he  knows  John  Hal! ; he  was  a 
^ d-  Workman  at  Mr.  Germaine's,  when  he,  thcWitnefs,  wrought  there; 
and  Hal  hath  often  (aid  Co  him,  that  he  believed  it  was  the  Dutchefs  of 
Norfolk  that  was  there  in  the  Ma(k,  and  that  gave  him  Directions  in  his 
Work  there ; this  was  at  Mr.  Germaine's  Houfe  in  Park-Street : He  could 
not  atfirm  it  to  be  true,  becaufe  flic  was  malkcd,  but  really  believed  it. 

John  Hofiint  faith,  That  John  Hall  was  employed  by  Mr.  Germaine , 
and  a Lady  that  was  malkcd  ; the  Lady  was  the  lirft  that  ever  (hewed  him 
his  Work -what  he  was  to  do,  and  the  firft  Work  he  did  was  to  take 
down  a Partition  ; we  talking  amonglt  ourfelves,  that  it  was  the  Dutchcfs 
of  Norfolk.  John  Hall  has  laid,  that  that  Lady  was  the  Dutchcfs  of 
Norfolk  ; not  that  he  could  fay  fo  of  his  own  Knowledge,  but  that  he  hath 
been  often  told  it  was  fo  : He  faith,  that  Hall  told  him,  the  Day  he  the 
(aid  Hall  was  examined  here,  that  if  he  had  been  aiked  more,  he  could 
have  (aid  more. 

IVttntffis  fiuern  on  the  Behalf  of  the  Dutchefs  */‘fcorfolk,  intimating  a feeming 
" Reconciliation  *. 

MRS.  Judith  Stourt  on  faith.  That  (he  was  Servant  to  the  Dutchefs 
of  Norfolk,  when  the  Report  was  of  the  Dutchefs  and  Mr.  Ger- 
maine, which  was  about  a Week  before  the  Duke  and  Dutchefs  went  to 
France  : She  was  afleed  by  the  Lord  Peterborough,  in  the  Prefence  of  the 
Duke  of  Norfolk,  in  the  Duke’s  Houfe  in  St.  James's -Square  (where  they 
(hut  the  Door),  asfli£  would  anfwer  it  to  the  Face  of  Almighty  God,  if 
(he  did  know  whether  his  Daughter  was  an  Adulterefs : Her  Anfwer  was. 
That  as  (he  hoped  to  fee  God  in  Heaven,  the  Dutchefs  was  as  virtuous 
as  anv  Woman  alive,  for  aught  (lie  knew.  She  faitft,  that  what  (he  then 
Laid  is  true ; and  if  flic  (hould  pretend  to  fay  more,  (he  (hould  wrong 
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her.  She  faith.  That  no  one  was  prefent,  befides  the  Lord  Peterbtrrmoh 
and  the  Duke,  when  they  examined  'her  ; and  that  (hr  faw  no  Shirt  or 
Waittcoatat  that  Time;  and  that  (he  doth  not  remember  flic  faid  to  Mrs. 
IFilik  any  thing  concerning  the  Dutchefs  and  Mr.  Germaine,  and  t hints 
(he  never  fpokc  with  Mrs.  ll'e.-h ; and  (he  was  not  at  tPs-nfs*  when  rhe 
Duke  v.us  at  Ponf mouth  She  faith,  there  was  s Report  r.f  S capitals, 
which  (he  was'forry  for. 

Edith  Sawbridgc  and  Webb,  produced  on  the  Behalf  of  lb*  Date  ^Norfolk* 
to  dij. credit  the  Te/limcny  of  Mrs.  Stourton  f . 
p"  Dili  Sawbridgc  faith.  That  the  TuefJuy  following  this  unhappy 
Difcourfe  concerning  the  Dutchcfs  of  Norfolk , Mrs.  Stourtm  came 
into  her  Chamber,  and  (be  telling  her  what  had  happened  at  IVtnd- 
Jor,  Mrs.  Stourt  on  replied,  this  is  nothing  but  what  (he  expected  before 
now  : The  Witnefs  replied.  That  if  (he,  the  Witncfs,  had  been  as  near 
the  Dutchefs  as  the  (aid  Mrs.  Stsuriar , (he  would  have  prevented  all  this. 
To  which  Mrs.  Staserton  anfwered,  Would  you  have'had  me  whipt  at  the 
Cart’s-Arfe?  The  Difcourfe  wc  had  was,  that  Mrs.  Kn  fetor.  told  her,  when 
1 came  from  London  on  Friday  Night,  that  (he  told  me  (he  was  glad  I was 
come,  for  flic  expecled  her  Throat  to  be  cut  every  Night  fincf my  Lord 
Duke  went  to  Portfmsutb  j I aiked  her  the  Reafon  of  her  Fear ; ihe  an- 
fwered, Germaine  had  laid  with  my  Lady  Dutchcfs  ever  fincc  my  Lord 
Duke  went  to  Porlfmouth  ; tiiat  when  he  came  Home  be  would  hear  of  it, 
and  he  would  kick  her  fora  Bawd-;  and  if  (he  (hould  tell  my  Lord,  Ger- 
maine would  cut  her  Throat.  1 bid  her  have  a Gare  what  (he  faid,  far 
thefe  were  dangerous  Words  : How  can  yon  prove  this."1  She  faid,  it  Wfis 
very  true.  The  Witncfs  afleed  her  (Mrs.  Knif/ton)  how  die  knew  this  ? She 
faid,  Germaine,  inflead  of  going  Home,  went  into  the  Clofet : The  Wit- 
ncfs cannot  fay,  that  (he  fai  j all  this  to  Mrs.  Stonrton,  but  the  greateft 
Part  (he  did  fay.  Mrs.  Stourton  faid,  this  was  nothing  hut  what  file  ex- 
pected before.  This  was  the  TuefdayAici  my  Lord  Duke  came  from  Portf- 
nioutli ; this  was  about  Bartholmrw -tide,  in  the  firft  Year  of  King  James's 
Reign. 

Mrs.  Stourton  called  in,  to  confront  this  Edith  Sawbridgc,  and  examined. 
TVTRS.  Judith  Stourton  further  faith,  That  Ihc  faw  Mrs.  Sawbridgc 

A once  in  the  Duke’s  Houfc  in  St.  Jamfs-Square,  and  they  talked 
of  the  Slander  of  Germaine  and  the  Dutchcfs  of  Norfolk  : She  faith,"  flic,  the 
Witncfs,  never  heard  Mrs.  Sawbridgt  fay,  chat  Mrs.  Knlfetm  (hould  fay, 
that  Germaine  laid  with  the  Dutchefs  every  Night  at  IVindfor  : She  denies 
that  (he  faid  to  Mrs.  Sawbridgc,  that  flic  exp  tiled  to  hear  that  before  now  ; 
(he  never  faid  to  Mrs.  Sav'bridgr,  Would  you  have  had  me  whipt  at  the 
Cm’s-nrfe  ? She  faith,  flic  remembers  not  that  Mrs.  Sawbridgc  told  her, 
that  Mrs.  Knifiton  faid,  that  (he  was  afraid  that  herThroat  would  have  been 
cut  when  the  Duke  was  at  P or  tf  mouth  : She  remembers  not  that  lhc  a/ked 
Mrs.  Sawbridgc  the  Reafon  of  Mrs.  Kni felon's  Fear,  or  that  (he  told  her 
any  thing  of  Mis.  Knifeton  faying,  that  Mr.  Germaine  had  laid  with  mv 
Lady  every  Night  at  IVindfor:  Sne  faw  Mrs.  Sawbridgc,  and  difeourfed 
with  her ; but  (he  cannot  (ay  what  Difcourfe  flic  had  with  her. 

Mrs.  Elizabeth  Cametl  faith’.  That  lhe  went  with  the  Duke  and  Dutchefs 
of  Norfolk  into  France ; they  went  together  very  lovingly,  and  parted  fo  : 
She  thinks  the  Duke  (laid  with  her  about  a Fortnight ; the  Duke’s  F.ye 
was  ill,,  and  my  Lady  went  often  to  him;  and  when  flic  did  fo,  we  re- 
tired : My  Lady  dreft  his  Eve ; they  cat  and  drank  together  every  Day; 
they  did  not  lodge  together  that  (he  knows : My  Lord  told  her  at  parting, 
at  the  Grate  in  the  Monaflery,  that  he  would  fetch  her  away  fuddcnly  ; and 
they  parted  kindly  : Mrs.  Lttwfm  was  in  the  Monaftery  with  the  Dutchefs, 
the  Witncfs  continued  there  about  feventeen  Months ; my  Lord  expreft  a 
great  deal  of  Kindnefs  to  my  Lady  in  going,  and  while  lie  was  there; 
there  were  Tears  on  both  Sides  at  parting : When  my  Lord  and  Lady 
were  together  in  the  Houfc  called  L' Hotel  <U  Terrau , in  Paris,  we  ufed  to 
withdraw1,  not  knowing  what  they  had  to  fay  together. 

Mr.  Matthew  Scott  faith,  That  he  paid  (cvcral  Sums  to  the  Dutchcfs 
from,  the  Duke:  in  May,  1688,  be  paid  one  Hundred  and  twenty-five 
Pounds  for  the  Dutchefs  to  Mr.  Cragg : He  paid  two  or  three  hundred 
Pounds  into  France,  when  the  Duke  and  Dutchefs  were  there  : He  cannot 
fay,  that  he  remitted  any  Money  into  Frame  after  the  Duke  came  Home  : 
He  knows  not  that  any  Money  was  paid  to  Mr.  Mourton  for  my  Lady  by 
the  Duke’s  Order. 

Mr. 
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Mary  Pennington  fays,  That  Jane  IVadfmrth  was  her  Servant  a while, 
but  was  not  honeft,  and  that  (he  had  filched  fomc  of  her's  and  her  Huf- 
band’s  Linncn,  and  was  going  away  with  it. 

Frames  Knight  denies  the  Knowledge  of  IVadfworth,  or  any  Difcourfe 
with  her : She  never  faw  her  at  Mr.  Germaine's,  nor  ever  carried  any  Let- 
ters thither. 

But  here  are  two  Witnefles  brought  in  now  to  arraign  the  Credit  of 
Jebr.  Hall,  which  is  as  much  as  to  fay,  that  they  had  no  Exceptions  to 
anv  of  the  reft,  or  which  is  all  one,  to  the  Truth  of  .the  Matter;  for  John 
Hall's  Evidence  1%  by  them  confirmed  over  and  over.  And  what  is  it  that 
thefe  two  Witnefles  have  to  fay  at  laft  ? Henry  Dogley  fays.  That  he  be- 
lieved it  was  the  Dutchefs  he  faw  at  Mr.  Germaine’s,  but  could  not  affirm 
it.  And  John  Hojkins  fays.  That  they  faid  it  was  the  Dutchefs,  but  he 
rould  notVpeak  it  of  his  own  Knowledge ; which  amounts  to  no  more 
than  a bare  Hcar-fay. 

* Ohfervatiom  ttpm  the  Depoft lions  of  Mrs.  Judith  Stourton,  Edith  Saw- 
bridge,  Elizabeth  Camel!,  Mr.  Matthew  Scott,  and  Mr.  Robert  Wel- 
fcorne, 

THE  Reader  will  find  this  Dilconrfc  about  Mr.  Germaine  and  the 
Dutchcfs,  to  be  'a  Scandal  of  a Matter  of  fix  Years  (landing;  Hud- 
fin,  a cafi  Footman,  has  (’worn  to  the  Shirt  ami  Waiftcoat,  and  that  he 
immediately  told  my  Lord  of  it.  Anne  Burton  fwears  likewife  (with  an- 
other. falfc  Oath  between  her  Teeth),  that  this  Shirt  and  Waiftcoat  were 
fcht  by  the  Duke  to  the  Lord  Peterborough's.  It  follows  now  to  be  noted, 
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what  Courfe  has  been  taken  from  the  firft  to  the  laft,  for  a thorough  dif- 
covering  of  the  Truth  of  this  Matter,  and  how  it  comes  to  pafs,  that  the 
Thunderbolt  (hould  hang  in  the  Air  fo  many  Years  after  the  breaking  of 
the  Cloud. 

Mrs.  Stourton  is  here  upon  her  double  Oath,  firft  under  the  Shrift  of 
the  Duke  and  my  Lord  Peterborough,  who  took  her  privately,  and  adjured 
her,  as  ever  (he  hoped  to  fee  God  in  Heaven,  to  declare  what  (he  knew  as 
to  the  Dutchefs  being  an  Adulterefs ; (he  purged  herfelf  upon  her  Hopes  of 
Salvation,  that  the  Dutchefs  was  as  virtuous  as  any  Woman  alive  for 
aught  (he  knew  : She  (wore  the  fame  thing  over  again  at  the  Bar  of  the 
Houfe  of  Lords  ; and  being  interrogated  about  the  Shirt  and  Waiftcoat 
before  fpoken  of,  (he  fwore  likewiiV,  that  (he  few  no  Shirt  or  Waiftcoat 
at  that  Time. 

t Edith  Sawbridgc  was  now  produced  againfl  the  Credit  of  Mrs.  Judith 
Stourton,  and  lays  the  Strcfs  of  her  Evidence  upon  what  Mrs.  Knifeton  faid, 
which  has  been  the  very  Pinch  of  die  Queftion  throughout  the  whole 
Caufe,  and  the  Profecution  has  ftill  been  at  a Fault  when  it  came  to  any 
material  Point ; that  is  to  fev,  only  the  Hear- fay  Witnefles  are  produced, 
and  thofc  that  can  fpeak  upon  Knowledge,  and  pofitivcly  to  the  Fad,  are 
withdrawn,  or  concealed,  contrary  to  die  Practice  and  Reafon  of  all  ju- 
dicial Proceedings. 

Mrs.  Stourton  is  called  in  again  to  confront  Edith  Sawlridgc,  and  denies 
every  Article  in  her  Depofition,  one  by  one,  that  is  of  any  Moment ; 
but  at  the  feme  time  there  appears  no  Exception,  on  the  other  Hand,  to 
the  Credit  of  Mrs.  Stourton:  Neither  is  it  to  be  imagined,  that  any 

Woman 
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Mr.  Rolort  If'tlbinu  faith.  That  about  the  Middle  of  November  laft, 
the  Duke  of  Norfolk  fent  for  him  by  Mr.  Sctti,  to  meet  his  Grace  in  his 
Room,  by  the  Lords  Houfe,  which  accordingly  he  did  : His  Grace  told 
him,  there  had  been  fotne  MdTages  and  Propo’fais  by  Sir  Robert  C! tty  ton 
and  Sir  Robert  Uncord-,  but  he  looked  on  them  both  to  be  Men  of  great 
BUfmefs,  and  could  rot  attend  on  fuch  Matters,  and  therefore  he  fent  for 
him,  knowing  him  to  be  willing  to  do  any  Services  between  them.  The 
fir  ft  thing  his  Grace  defired,  was  to  acquaint  his  Wife,  and  the  Lady  Pe- 
t:>  borough,  and  he  thinks  he  named  the  Lord  Peterborough,  that  he  expect- 
ed to  be  indemnified  from  the  Dutchcfs’s  Equipage  ; for,  fays  he,  1 hear 
(he  is  fctting  up  for  a great  Equipage,  and  I defire  to  be  free  from  being 
obliged  to  pay  for  any  of  that : He  told  his  Grace,  that  he  thought  he 
was  mif-inform'd,  for  all  the  Equipage  he  faw,  was  a Coach,  Coachman, 
two  Footmen,  a Pair  of  Horfcs,  and  two  or  three  more  Servants.  But, 
fays  his  Grace,  1 formerly  paid  Money  for  her  to  one  Mourton,  and 
fhould  be  unwilling  to  do  fo  again.  I prefume,  my  Lord  Duke,  laid  he, 
that  was  a Debt  contracted  while  vour  Grace  and  the  Dutchcls  lived  to- 
gether. But,  fays  his  Grace,  pray  do  you  acquaint  them  of  it,  for  this 
js  what  I expcCL 

Next,  fays  his  Grace,  my  Wife  has  fomc  Pretenfions  upon  Cofllt- 
Rijir.g,  which  I could  fell  without  her  Confent,  by  lofingTwo  thoubnd, 
or  Two  thoufand  five  hundred  Pounds : And  befides,  I find  flic  hath  alfo 
a Prerenfion  upon  Billing , which  I never  knew  till  very  lately,  when  I was 
upon  felling  of  that  Reverfion  ; but  I Ihould  have  been  an  ill  Man  to 
pretend  to  do  that,  if  I had  known  of  any  fuch  Incumbrance ; there- 
fore, 1 would  have  you  tell  my  Wife,  that  if  {be  will  confenc  to  the  Sale 
of  thofe  Eflatcs,  and  make  me  cafy  in  that  Particular,  let  her  confider 
wlictein  1 may  make  her  cafy,  and  1 (hall  do  it : 1 know  (he  was  a great 
Lover  of  Drayton , and  I fuppofc  is  fo  (till  ; and  (he  did  once  offer  me  a 
confidcrable  Sum  of  Money  for  my  Life  in  it:  Therefore  let  herconlidcr 
of  this  Matter,  and  if  (he  can  propofe  any  thing  for  her  Eafe  and  Quiet, 
ou  thefe  Terms,  I (hall  comply  with  her. 


(26) 

I do  not  fay  it  to  threaten  her : But  I am  told,  that  for  the  Reafon  of 
there  being  either  One-and-t wemy,  or  T wo-and-twenty  Catb-.hck  Heirs  of ' 

my  Family,  before  one  Prctejlant  one,  if  I would ( Here  hi j Graeejlopt), 

fays  HU  Grace,  You  underhand  me;  Making  no  Anfuier , hit  Grate  teas 
p leafed  to  fay  again.  If  I would  bring  in  a Bill  of  Divorce,  I fliould  obtain 
it  on  that  Account.  He  told  His  Grace  he  would  be  forry  to  hear  of  any 
fuch  Thing;  but  in  Obedience  to  his  Grace’s  Commands,  he  (hould  ac- 
quaint the  Dutchefs  with  it.  Accordingly  he  did,  the  fame  Day,  and  Lady 
Peterborough  both.  Her  Grace  was  very  angry  at  the  Mefiage".  efpecially 
at  that  Part  that  mentioned  a Divorce;  and  he  teas  fent  the  next  Morn- 
ing to  Mr.  Stott,  to  defire  him  to  acquaint  the  Duke,  that  as  he  was  n>y 
Lord  Peterborough’s  Servant,  it  was  not  fit  for  him  to  receive  nor  bring 
fuch  Mefiages : But  if  his  Grace  bad  any  thing  to  fay,  it  was  mod  proper 
by  a Servant  of  bis  own,  or  to  fend  for  one  of  tier’s.  I carried  the  Mcf- 
fage  the  next  Morning  to  Mr.  Stott , and  at  my  Return  Home,  the  Dutch- 
efs (hewed  me  a Letter  (he  had  writ  to  the  Duke  to  the  fame  Purpofc,  and 
which  was  lent  to  his  Grace,  but  not  by  him  : The  Dutchefs  did  declare, 
when  he  propofed  the  Sale  of  CaJlle-Rjfw.g  and  Billing , as  the  Duke  had 
defired,  that  (he  would  never  confent  to  it.  By  any  of  this  Difcourfe  it 
did  not  appear  to  him,  that  the  Duke  (hewed  any  Inclinations  to  live  with 
the  Dutchefs,  nor  did  he  underftand  it  fo. 

The  Evidence  being  ended. 

After  a long  Debate  thereon,  the  Qucftion  was  put : 

IVhether  the  Bill,  Intituled , An  Act  to  diflolve  the  Marriage  of  Henry 
Duke  of  Norfolk,  Earl  Marlhal  of  England,  with  the  Lady  Mary  Mordant, 
and  to  enable  the  faid  Duke  to  marry  again ,jlall  be  read  a fetond Time  ? 

It  was  rcfolved  in  the  Negative. 

Matth.  Jobnfon , Clcr’  Parliamentor’. 


and  his  Dutchefs , for  a Divorce « 


Woman  Ihould  dare  to  fwcar  falfc,  in  a Cafe  where  two  fuch  Witnefles 
(hould  be  privy  to  the  Perjury. 

It  follows  now  to  be  noted,  what  Courfe  has  been  taken  for  a thorough 
Difcovcry  of  this  Intrigue,  according  to  the  ufual  Methods  of  Honour 
and  Juflice.  The  Examination  of  Mrs.  Stourton  by  the  Duke  and  my 
Lord  Peterborough , was  as  folcmn,  Ariel  and  private  as  the  Cafe  required  ; 
and  it  was  while  the  Clamour  was  frdh  too  : So  that  there  was  no  Time 
loft  when  they  enter’d  upon  the  Scrutiny.  It  will  be  feen  in  that  which 
follows,  by  what  Degrees  the  Heat  of  this  Calumny  cool'd,  and  what 
brought  it  on  again. 

The  Duke  and  Dutchefs  went  for  France  together,  about  a Week  after 
the  breaking  out  of  this  Clamour,  and  Elizabeth  Cornell  waited  upon  the 
Dutchefs,  who  fwears,  that  they  went  lovingly  together,  and  parted  with 
tears  on  both  Tides ; my  Lord  telling  her  Grace  at  parting,  that  he  would 
fetch  her  away  fuddcnly.  They  eat  and  drank  together  every  Day,  and 
were  frequently  together  in  private  hut  flic  cannot  fay  thev  lodg'd  toge- 
ther. So  that" thus  far,  in  all  outward  Appearance,  flic  Mifunderftand- 
ing  feem’d,  in  fomc  Mcafurc,  to  be  competed. 

Mr.  Scott  fpeaks  only  to  the  Matter  of  Monies  and  Accompts,  which  is 
little  or  nothing  to  the  Purpofc  in  this  Place,  except  only  as  to  the  One 
Hundred  Twcnty-and-FivcPou  d~>  mentioned  to  be  paid  by  him  for  the 
Dutchefs’s  Ufc;  which  was  a Quarterly  Payment  out  of  Five  Hundred 
Pounds  per  Annum,  adjudged,  and  ordered  by  the  High-CommilEon 
Court  to  be  paid  to  her,  inlieu  of  Alimony. 

But  Mr.  Robert  H'tlborue  comes  to  the  very  Merits  of  the  Caufc,  and 
the  prefent  State  of  die  Qucftion.  He  depofes.  That  in  November  laft 
the  Duke  lent  for  him,  and  told  him  (among  other  Things  by  the  bye), 
that  the  Dutchefs  had  foinc  Pretenfions  upon  Cajile-Rifmg,  anil  alfo  upon 
Billing ; and  thereupon  order’d  the  Wltnefs  to  give  her  Grace  to  under- 
ftand, that  if  (he  would  confent  to  the  Sale  of  thofe  Eftatcs,  and  make 
the  Duke  cafy  in  that  Particular,  let  her  but  confider  wherein  he  himfelf 
might  make  the  Dutchefs  cafy  too,  and  upon  thofe  Terms  he  would 
do  it. 

His  Grace  told  the  Witnefs  farther.  That  there  being  One  or  Two- 
and-Twcnty  Catholick  Heirs  to  the  Family,  before  one  Protrftant  Heir, 
if  (fays  his  Grace)  I would  bring  a Bill  of  Divorce,  (I  do  not  fay  it  to 
threaten  her)  I could  obtain  it  on  that  Account.  The  Witnefs  acquaint- 
ed both  the  Dutchefs  and  the  Lady  Peterborough , the  very  fame  Day,  with 
the  Subftance  of  this  Mcflagc,  her  Grace  taking  it  very  heinoufly  to  be 
told  of  a Divorce;  and  the  next  Day  the  Dutchel’s  (hewed  the  Witnclsa 
Letter  (he  wrote  to  the  Duke  upon  this  Occafion,  declaring,  that  for 
Cajlle-Rifirg  and  Billing  (he  would  never  part  with  them. 

It  appears  from  hence.  That  upon  the  Examination  of  Mrs.  Stourton, 
and  other  necefl'ary  Enquiries  into  the  Grounds  of  this  Scandal,  the  Vio- 
lence of  the  firft  Imprcflion  was  fo  far  taken  off,  that  according  to  the 
Evidence  of  Elizabeth  Cornell , my  Lord  was  pieafed  to  treat  the  Dutchefs 
with  ail  Infbnccsof  Tcn.krnefs  and|Refpe£t,  both  upon  their  Pafl'age  into 
Frame,  and  upon  the  Places  there,  thofe  of  the  Bed  only  excepted.  In 
this  State  Matters  have  continued  fome  five  or  fix  Years  now,  without 
any  Speech,  or  thought  of  a Divorce,  that  ever  the  Dutchefs  heard  of, 
’tifl  the  Middle  of  November  laft,  in  a Meflagc  by  Mr.  tVclborne  from  the 
Duke,  and  that  was  but  upon  a certain  Condition  neither  : however  it 
was  improved  afterwards  into  a Bill,  that  upon  the  feventh  of  January 
following  was  formally  brought  into  the  Lords  Houfe. 

The  Reader  will  need  no  other  Light  to  a true  UnderSanding  of  the 


Strait  her  Grace  was  in  upon  this  Surprize,  and  the  Difadvantages  (he 
was  expofed  to,  than  what  he  has  here  before  him,  in  the  Order  of  the 
Journal  itfclf : Where  he  will  find  the  Dutchefs  fo  Teamed  for  Time  to 
produce  Witnefles,  and  prepare  her  Defence,  that  it  was  a wonderful 
Providence  (he  fliould  do  fo  much  as  (he  did ; though  in  the  niran  while, 
her  Grace  has  loft  the  Benefit  of  feveral  confiderable  Witnefles,  for  want 
of  Time  to  find  them  out,  and  bring  them  together.  Now  as  for  Mr. 
IVelbome’ s Depofition,  it  carries  thcCouncenance  rather  of  a Treaty  than 
an  Accufation  ; the  Duke’s  Part  is  only  a calm,  deliberate  Difcourfe* 
confulting  the  reciprocal  Eafe  both  of  himfelf  and  of  the  Dutchefs. 
Terms  arc  propofed  and  promifed,  and  not  one  Word  or  Glance  nf  Re- 
proach from  one  End  to  the  other  of  it.  Mr.  IFielborne,  (upon  the  Duke’s 
alking  him,  at  the  Lords  Bar,  if  by  his  Difcourfe  he  underlined  an  In- 
clination to  live  with  the  Dutchefs)  'tis  true,  did  not  gather  from  his 
Words,  as  if  he  had  any  Thought  of  living  with  her  ; the  only  hard 
Thing  find,  was  that  about  his  Catholick  Heirs,  which  feem’d  to  turn 
the  Cafe  of  Adultery  into  a Cafe  of  Religion.  Let  any  Creature  judge 
now,  whether  the  Dutchefs  durft  to  have  flood  it  out  thus.  If  (lie  had 
been  guilty  of  fo  foul  a Crime,  when  flie  might  have  been  fafe  and  free, 
as  appears  by  the  Propofal,  upon  Terms  fo  much  more  cafy. 

To  make  a (hort  Summary  now  of  the  Whole,  a Word  firft  to  the 
Character  and  Quality  of  the  Witnefles. 

There  is  Chven,  a Street- Porter,  brought  in  as  a Witnefs  to  the  Priva- 
cies of  the  Dutchefs 's  Bed-Chamber,  bchdcs  feveral  unanfwerable  Excep- 
tions to  the  Particulars  of  his  Evidence.  There  is  Ellwood,  a Cobler’s 
Wife,  and  a jilting  little  Slur,  that’s  as  palpably  detailed  of  Falfity  as 
the  other.  Hudfon,  a poor  tricking  Footman,  that  was  turn’d  off  for  hia 
ill  Behaviour.  Burton,  a beggarly  Wench,  that  cheated  her  Landlady,  and 
forfwore  herfclf  in  this  Caufc  at  the  Lords  Bar.  Vareljl , a Painter,  and 
by  Intervals  a Madman.  Fefler,  a Coachman  that  was  turn’d  off  by 
his  Maftcr,  and  fworc  to  be  revenged  of  him.  Lloyd,  under  feveral  ma- 
nifeft  Miftakes,  but  nothing  to  the  main  Caufc.  Scriber , Anderfn,  Hem- 
ming, Reynold >,  and  Margaret  Fofter , fay  not  one  Word  to  the  Purpofc. 
IVadjkvortb,  a pilfering  Servant,  that  robb’d  her  Miftrefs,  and  her  Evi- 
dence moft  notorioufly  expos'd. 

Now,  as  thefe  Witnefles  are  of  very  little  Value  upon  the  Stock  of  their 
own  Credir,  fo  the  Wjtneffcs  againft  them  cannot  be  deny’d  to  have  a 
fair  Reputation,  on  the  other  hand.  And  it  is  very  extraordinary,  that 
after  the  naming  of  fo  many  Perfons  in  their  Dcpofitions,  that  laid,  or 
did,  or  heard,  or  faw  this;  that  the  Profccutors  have  not  brought  in  fo 
much  as  one  Creature  to  fecond  the  fwcaring  Evidence ; though  it  is 
fufficiently  known,  they  could  have  found  them,  if  they  would  have  ven- 
tured the  Caufc  upon  that  StTefs.  It  is  to  be  confidcr’d  once  more,  what 
a Difference  there  has  been  betwixt  the  Demeanour  of  the  one  Side  and 
the  other,  towards  the  Evidence.  What  Promifes,  Flatteries,  and  en- 
gaging Obligations  on  the  one  Hand,  and  not  fo  much  as  one  Word  or 
Deed,  directly  or  indiredly,  that  look'd  like  a Practice  or  a Piepoflefiion 
on  the  other  Part  of  the  Dutchefs. 

Let  this  be  taken  in  the  fofteft  Senfe  ; for  it  is  a great  Misfortune,  when 
officious  Inftrumcnts,  that  are  forewarn’d  to  broach  Scandals,  meet  with 
cafy  and  good-natur’d  Difpofitions,  that  are  too  open  perhaps  to  receive 
them.  1 his  may  ferve  in  fome  Meafure,  perhaps,  to  remove  the  Evi- 
dence of  thofe  that  arc  not  wilfully  deaf  and  blind  ; and  for  the  reff,  it  is 
left  to  Time  and  Providence  to  bring  the  Truth  to  light  in  its  due  Sea- 
fon,  and  to  vindicate  the  Caulc  of  the  Innocent  and  Opprefied. 
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44«  The  Trial  between  the  Dube  of  Norfolk) 
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XL1V.  The  Trial  between  Hf.nry  Dube  of  Norfolk,  Plaintiff,  and  Jons  Germaise,  Defendant,  in 
an  AElion  of  Trefpafs  on  the  Cafe,  at  the  Court  of  King’s  Bench,  Wcftoinfter,  November  24, 
1692.  4 W.  & M.  * 


TI-I  E Declaration  was  in  Trinity'Tctm,  the  Fourth  of  William  and 
Alary,  King  snd  Queen.  To  which  the  Defendant  pleaded  Not 
Guilty  within  fix  Years.  And  it  is  replied.  That  it  is  within  fix 
Years;  whereupon  Ifiue  was  joined,  and  a Jury  of  Twenty-Four  Knights 
and  Efquires  facing  returned.  Twelve  did  appear  at  the  Bar,  and  were 
fworn,  vise 

Sir  Afubael  Hostage,  of  St.  Andrew* s,  ILHorn. 

Sir  Thomas  Grantham,  of  Sunbury. 

Sir  Charles  Humfrevill,  of  Hfefiminjler. 

Sir  If'illiam  Hill,  of  Teddivgton. 

Ralph  Hawtry,  of  Ryfii >,  Efquire. 

Robert  Sheffield,  of  Ktnfsngim,  Efquire. 

259.4  Prig/tt,  of  Drayton,  Efquire. 

'ugh  Squire,  of  U 'cjhr.irjhr,  Efquire. 

John  C:ggJ,  of  St.  Clement  Danes,  Goldfinith. 

Charles  Pryor,  of  High; ale,  Efquire. 

Richard  Craddock,  of  Horn  ft),  Efquire:  And 
William  Withers,  of  Crip  pie  gale,  Efquire. 

After  the  Jury  were  fworn,  the  Counfcl  for  his  Grace  the  Duke  open'd 
the  Caufe. 

Mr.  I' atiip.tr.  May  ir  pi  cafe  your  Lorfhip,  and  you  Gentlemen  of  the 
Jury,  tlvs  is  an  Action  brought  by  Henry  Duke  of  Norfolk,  again  ft  one 
'film  Germaine.  The  Plaimifi  lets  forth.  That  the  Firft  of  April,  in  the 
"Second  Year  of  the  Reign  of  the  late  King  James,  the  Defendant  did,  by 
unlawful  Wav’s  and  Means,  entice  away  his  Dutchcfs,  by  which  Means 
lie  had  not  the  Benefit  of  her  Society  ; and,  by  lafeivious  Conversation, 
committed  Adultery  with  her,  and  caufed  her  to  commit  Adultery  : And 
litis  li-i  laycth  to  his  Damage  IOO,OCO/. 

If  wc  prove,  that  he  did  do  fo,  we  hope  you  will  give  us  good  Damages 
and  Colls. 

Mr.  All.  Gen.  May  it  pleafir  your  Lordlhip,  and  you  Gentlemen  of  the 
Juiy,  thi.  is  * vety  melancholy  Thing  to  be  told  j yet  it  is  fit  the  Age  we 
live"  in  may  know  it,  fo  as  the  Offender  may  be  punilh’d.  The  Duke  of 
Norfolk  is  the  firft  Duke  in  England-,  inflat'd  Knight  of  the  mod  Noble 
Older  of  the  Garter;  Lord  High  Marfhal  of  England,  and  one  of  die 
Lnrdsof  their  Majellies  molt  honourable  Privy  Council  : And  hetobethus 
sbufed,  perhaps  none  found  any  fuch  Caufe  to  come  before  any  Court.  It  is 
it  hard  Thing,  as  this  Cafe  is,  for  us  to  produce  Ilrong  and  pregnant  Evi- 
dence: But  "our  Proofs  arc  fuch,  as  I am  afhatned  to  repeat  them;  but 
defire  the  Witncffes  may  tell  your  Lord/hip,  and  the  Gentlemen  of  the 
Jury,  what  they  know.  It  was  not  kept  fccret,  but  it  was  known  fo  pub- 
lickly,  as  all  the  Kingdom  did  ring  of  it;  and  how  the  Defendant  had 
the  Dutchcfs  frequently  to  his  Houfe  j and  how  they  lived  in  Adultery  : 
My  Lord,  wc  will  take  that  Method  that  is  moil  plain ; therefore  it  will 
be  neceffar  v to  give  your  Lordlhip  an  Account  of  fomethJng  of  the  Begin- 
ning of  this  Matter. 

L.  C.  J.  As  to  the  Time. 

Sen.  Tremaine.  They  would  make  this  a Sort  of  a running  Account. 

Sir  it’.  William.  It  mull  be  within  fix  Years ; before  the  2bth  of  May 
Jail,  if  they  will  prove  any  Adultery ; before,  it  is  nothing. 

11.  C.  y.  If  the  VVitncucS  be  not  heard,  it  is  impulhblc  to  tell  whether 
it  be  within  the  Statute  of  Limitation. 

Mr.  Juft.  Eyres.  If  we  hear  it,  and  find  it  outof  Time;  then  when  wc  ' 
have  heard  it,  wc  can  tell  the  Jury  how  it  is,  whether  it  be  within  the 
Time 5 and  they  arc  to  take  Notice,  if  they  open  Evidence  that  goeth  be- 
yond fix  Years,  I hope  your  Lordlhip  will  not  fuffer  them  to  du  that. 

Mr.  Serj.  Thompftn.  Here  arc  Anticipations,  DirciElions,  and  what  not. 
Alt.  Gen.  Wc  will  call  our  WitnefTes,  if  vour  Lordlhip  plcafe. 

Court.  Rowland  Given,  Do  you  know  the  Dutchcfs  of  Norfolk  ? 
Rowland  Owen.  Yes. 

Alt.  Gen-  Do  you  know  John  Germaine  f 
Rowland  Owen.  Yes,  Very  well. 

Alt.' Gen.  Pray  tell  my  Lord  and  the  Gentlemen  of  the  Jury  what  you 
know  of  him. 

Ron-kind  Owen.  I have  fern  him  feveral  Times  dine  and  fup  at  my 
Lord  Duke's  Houfe. 

Alt.  Gen.  Tell  what  Familiarities  you  have  feen  pafs  bet  ween  the 
Dutchefs  and  Germaine. 

Rousl.  Owen.  I was  order’d  by  one  Henry  Reyner,  to  go  down  to  White- 
hall with  Plates  and  a Table-cloth,  and  he  would  go  to  the  Blue-Pofls 
for  fomc  Things,  and  there  was  a Supper  to  be  that  Night ; then  to  go 
uown  to  Whitehall : When  I came  there,  at  my  Lord  Duke’s  Apartment, 
J open'd  the  Door,  and  afterwards  going  into  a Room,  I faw  Mr.  Ger- 
maine and  the  Dutchefs  in  Bed  together;  and  the  Dutchefs  pulh’d  me  out, 
and  slat'd  me  how  I durft  be  fo  impudent  as  to  come  in,  and  chid  me. 

L.  C.  J.  Who  chid  you  ? 

Jtt.  (J.  -..  He  faith,  my  Lord,  the  Dutchcfs  of  Norfolk. 

Mr.  Serj.  Tremaine.  Pray  when  was  this  l 
Rswl.  Owns.  About  (even  Years  fince. 

Mr.  Serj.  T remoter.  Otto.  r,  you  fpcak  cf  fomething of  a Supper,  and  that 
you- went  down  to  Whitehall-,  Who  gave  you  the  Key  ? 

R-.zsl.  Owns.  One  Henry  Reyner. 

Sir  Too.  pewit.  What,  are  you  a Street- Porter  ? 

Rout!.  Owen.  1 was  U liver  of  the  Hall. 

Alt-  Gen.  You  were  Servant  to  the  Duke,  Were  you  not  ? 

Row!.  Owen.  Yes. 

Sir  'H  e.  Powis.  Were  they  at  Supper  that  Night  ? 

Row l.  Owen.  I cannot  tell. 

Sit  ’7 hi.  Powis.  You  carried  down  Plates  ? — R:wl.  Owen.  Yes. 


Sir  Tho  Powis.  This  you  fay  was  feven  Years  ago;  Who  did  you  tell 
it  to  -Rswl.  Owen.  To  the  Houfc-kceper. 

Sir  The.  Powis.  Who  was  {he? — Rswl.  Owen.  One  Mrs.  Webb. 

Sir  Tho.  Pawls.  Did  you  tell  no  body  die? 

Row!.  Owen.  No,  indeed,  1 will  not  lye. 

Att.  Gen.  We  will  call  another  Witncfs. 

Margaret  Eilwood,  Do  you  know  the  Dutchefs  of  Norfolk  ? 

Margaret  Eilwood.  Yes,  my  Lord. 

Ait.  Gen.  Do  you  know  John  Germains ? 

Marg.  Eilwood.  Yes,  my  Lord,  about  feven  Years  fince;  but  I do  not 
know  whether  I know  him  now. 

Att.  Gen.  Pray  tell  my  Lord  and  the  Jury  what  you  know. 

Marg.  Eilwood.  It  was  my  Bufinefs,  facing -Houlc-kecpcr,  to  look  after 
my  proper  Affairs,  and  I being  call’d  down,  1 faw  my  Lady  and  Germaine  ; 
and  faw  my  Lady  in  an  ill  Pollurc  upon  the  Stools,  and  my  Lady  faid  to 
Germaine , Kick  her. 

Mr.  Serj.  Thempfon.  Tell  how  you  faw  her. 

Marg.  Eilwood.  Why,  when  I law  her,  I faw  her  bare  Knee,  and  Ger- 
maine was  near  to  her;  and  then  1 came  away,  Ihc  being  angry,  ami  fo  he 
came  from  her. 

Court.  Was  his  Breeches  down  ? 

Marg.  Eilwood.  His  Breeches  was  down,  and  his  Hat  and  Sword  lay 
upon  the  Tabic. 

Att.  Gen.  What  Pofturc  was  the  Dutchefs  in  ? 

Marg.  Eilwood.  I faw  her  bare  Knee,  and  he — - 
Alt.  Gen.  Was  Ihe  lying  down  ? 

Marg.  Eilwood.  Yes;  and  the  Saturday  after  I did  fee  Mr.  Germaine 
come  in,  and  he  laid  his  IJac  on  the  Table,  and  unbutton'd  himlclf,  anJ 
went  to  Bed  to  her. 

L.C.  J.  How  do  you  know  that  ? 

Alarg.  Eilwood.  I open’d  the  Drawing-Room  Door,  and  look'd  through 
the  Ktty-hole  of  the  other  Door  where  they  was,  and  law  them  go  to  Bed. 

L.  C.y.  How  do  you  know  he  was  in  Bed  with  hci  ? 

Alarg.  Eilwood.  \Vhy  I faw  them,  for  there  was  a Wax  Candle  in  the 
Chamber,  and  I could  Ice  them  eafily. 

L.  C.  j.  What  Time  was  this  you  fay  you  faw  them  in  Bed  ? Had  they 
no  Curtains  ? 

Alarg.  Eilwood.  Yes,  my  Lord,  they  had ; tho’  they  were  drawn  on 
both  Sides  the  Bed,  they  left  them  open  at  the  Foot. 

Court.  Did  you  ever  pretend  this  before  ? 

Alarg.  Elhvood.  Yes,  1 did. 

Court.  Did  you  ever  fwear  this  before  i 

Alarg.  Eilwood.  Yes,  my  Lord,  in  the  Parliament  I did. 

Sir  Tho.  Powis.  You  have  liv'd  in  feveral  Places  fince;  did  you  never 
tell  any  body's  Servant  ? 

Alarg.  Eilwood.  To  nobody  but  Mrs.  Webb:  And  my  Lady  gave  Or- 
ders next  Morning,  that  I Ihould  be  put  away ; but  I beard  no  more  of 
it ; but  I fluid. 

Att.  Gm.  Do  you  know  any  thing  elfer 

Marg.  Eilwood.  I was  making  my  Lady’s  Bed,  with  one  Anne  Burton , 
and  I found  Mr.  Germaine’s  Handkerchief  and  Ruffles  in  the  Bed,  at  one 
Time. 

Ate.  Gen.  Do  you  remember  any  Shirt  and  Waiftcoat  that  was  found  ? 
Marg.  Eilwood.  Yes. 

L.  C.J.  Did  you  find  his  Handkerchief  and  Ruffles  in  my  Lady's  Bed  ? 
Alarg.  Eilwood.  Yes. 

L.  C.  J.  Did  you  never  fee  him  come  down  Stairs* 

Alarg.  Elwobd.  No,  my  Lord. 

L.  C.  J.  It  is  very  mtichyou  never  faw  him  come  down  Stairs. 

Alarg.  Eilwood.  We  fet  Traps  for  him  to  fall  over  ; but  he  never  came 
down  to  frdl  over  them. 

Serj.  Tremaine.  Do  you  know  of  any  thing,  but  in  the  firft  Year  of 
King  'James  ? — Marg.  Eilwood.  No,  my  Lord,  not  I. 

Alt.  Gen.  Wc  will  call  another  Witncfs,  Mrs.  Benjlcin.  1 think,  Mrs. 
Benfi-in,  you  are  married  ? — Mrs.  Benjkin.  Yes. 

Att.  Ger..  What  is  your  Chriftiau  Name  ? — Mrs.  Benjkin.  Anne. 

Att.  Gen.  Pray  tell  my  Lord  and  the  Jury  what  you  know. 

Mrs.  Benf.  My  Lord,  I was  Houfe-tnaid  and  Servant  to  the  Dutchefs, 
in  the  Sift  Year  of  King  J anus’s  Reign:  About  Bartholomew- tide,  my 
Lady  Dutchcls  went  to  London  with  Germaine.  Nell  Gwin,  and  fome 
others,  and  we  did  not  expedt  them  to  come  home  that  N ight,  but  Ihe 
did,  and  after  they  went  to  Supper;  after  that  they  went  to  Cards;  and 
then  my  Lady  Dutchefs  had  a great  Mind  to  go  to  Bed,  and  bid  us  to 
make  her  a Fire,  and  fo  we  did  ; and  my  Lady  went  to  Bed,  and  faid, 
Tho'  the  King  and  Queen  Ihould  fend  for  me,  1 would  not  rife ’till  Eleven 
o'ClockT o-momnv  Morning.  So  the  Candles  were  put  out,and  twoFoot- 
men  Hood  to  wait,  becaufe  Mr.  Germaine  ufed  to  be  generous  to  the  Ser- 
vants; and  thtty  waited  'till  Two  o'Ciock  in  the  Morning.  I alk’d  them 
whether  Mr.  Germaine  bad  come  down?  and  they  faid.  No;  for  they 
had  been  there  all  the  while;  and  if  he  came,  he  could  not  go,  for  they 
faid.  We  have  laid  Chairs  and  Stools  in  the  W ay,  that  if  he  come,  he  might 
fall  over  them ; and  the  next  Morning  I faw  a Man  with  a Paper-Box 
in  his  Hand,  and  he  alk'd  me  for  Mr.  Germaine  s Chamber,  or  Lodg- 
ings; I told  him,  I knew  none  he  had  there.  My  Lord,  the  next  Day, 
my  Lady  Dutchefs  ordered  me  to  make  her  a Fire,  and  Mrs.  Knife  ten 
was  combing  her  Head,  and  Nell  G-win  came  in,  and  faid.  Good  Morrow  to 
your  Grace;  how  did  you  reft  laft  Night?  She  faid,  very  well.  Then 
Col.  Cornwal  came  in,  and  faid  to  my  Lady  Dutchcfs,  How  doth  Mr. 
Germaine  do?  And  Ihe  faid.  Why  uo  you  afle  ine : And  Col.  Corn- 
wal faid.  He  did  not  lie  at  Home  laft  Night.  Then  Nell  Gwin  faid. 
We  fliall  fee  him  come  out  by-and-bye  like  a drownded  Moufc.  And  fo  1 


* Thu  Trial,  in  Order  of  Time,  Ihould  nut  follow  Uic  foi  rtolng ; but  as  it  relates  to  tie  fame  Bufmefn,  it  was  thought  proper  to  infcit  it  here. 
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Wnt  to  make  my  Lady  Du’flhefs’s  Bid,  and  found  a Handkerchief  and  | 
Ruffles.  And  Mrs.  Knifeton  car...-  and  laic!.  Come  hiih  r,  and  iwill  Ihcw 
you  a Sight:  and  whcn’l  came,  '.here  lay  a Shirt  and  VVaillco.it,  and  1 
took  them  away,  hecaufe  it  was  a Place  where  any  Body,  as  they  came, 
might  fee  them.  And  my  Lord  Duke  was  not  in  l own. 

Ate.  Gen.  How  came  you  to  take  Notice  of  the  Ruffles  and  Hander- 
chief  i 

Ar.nr  Benf.  Why.  Mrs.  Knifetsr.  faid  it  was  a Man’s  Ruffles. 

Sir  T'x.  Pnuis.  How  long  was  this  frncc  ? In  Lighty-five  ? Had  there 
not  been  ail  Appeal? — Aunt  Bert/.  Yes,  there  was. 

Serj.  Birth.  Was  there  any  Thing  remarkable  in  the  Bed  ? 

Anne  Benf.  The  Bed  was  ilaincd. 

Sir  Tho  Pewit.  What  is  your  Name  now,  Benfkin  ? — Amu  Benf.  Yes. 

Sir  Tin  Pewit.  What  was  your  other  Name  ? — Anne  Benf.  Bur  ten. 

Sir  The.  Pewit . Was  you  cvermarried  ? 

Ann:  Benf.  Sir,  you  know  I could  have  no  other  Name  if  I were  not 
.married. 

Sir  Tin.  Pewit.  You  have  lived  in  feveral  Places; 

Anne  Benf.  1 have  lived  with  my  Lord  of  Chrr , and  my  Lord  Fcrrtrt. 

Seri.  Bitch.  Did  Germaine  go  by  any  other  Name  than  he  gocth  by- 
now  ■ — -A Kin  Benf.  Not  as  1 know  of. 

Att.  Gen.  My  Lord,  we  will  call  another  Witncfs.  Thomas  Hudfon, 
Do  vou  know  the  Dutchcfs  of  Norfolk  and  Mr;  Germaine  ? 

Tho.  Hudfm.  Yes. 

Att.  Gen.'  Pray  what  did  you  obferve  betwixt  the  Dutchcfs  of  Norfolk 
and  Germaine  ? 

Too.  Hudfon.  Sir  I was  a Servant  to  Mr.  Scrtggs , that  was  the  Dutch- 
cfs’s  Steward, and  fohe  going  away  upon  other  Bufincfs,I  was  left  Butler  at 
I'/indfor , and  there  came  two  Captains  to  play  at  Cards  ; one  Captain  aiked 
if  Mr.  Germaine  was  there  ? I told  him,  No.  Now  his  Man,  as  I heard 
after,  had  brought  Germaine  a Shire  and  Wailicoatj  for,  as  loon  as 
his  Man  was  gone,  wc  found  the  Waiftcoat  and  foul  Shirt  : And  the  fame 
Day  the  Dutchcfs  treated  the  Queen  at  Windfor. 

L.  C.  J.  When  was  this  l— The.  Hudfm.  It  was  in  the  Year  1685. 

Sir  Tho.  Pewit.  Was  this  in  the  Year  1685? 

The.  Hudfm.  Yes,  it  was  fo,  for  I took  it  down  in  my  Book, 

Mr.  Join.  Did  you  fwear  all  this  before  the  Houfc  of  Lords  ? 

Tho.  Hudfm.  Yes;  but  only  the  Day  of  the  Month  L could  not  Well 
remember  then  : but  I refrefhed  my  Memory  fincc. 

Serj.  Thontp.  We  will  call  Mrs.  Ha/lings  and  Elizabeth  Knave.  Mrs. 
Frames  Hnjiingt , Do  you  know  the  Dutchcfs  of  Norfolk,  or  Mr.  Ger- 
main: ? 

Mrs.  Mailings.  I knew  nothing  or  them,  but  that  they  lay  at  my  Houfc. 

Ait.  Gen.  Did  you  know  Mr.  Germaine  ? 

Mrs.  Hafiings.  1 fa-.v  him  but  once. 

Att.  Gin.  Did  you  ever  fee  Mr.  Germaine  lie  at  your  Houfc  ? 

Mrs.  Hafiings.  Yes. 

Att.  Gen.  When? 

Mrs.  Hafiings.  The  fir  ft  Year  of  King  James’s  Reign. 

Alt.  Gen.  Mow  long? — Mrs .Hafiings.  A whole  Summer. 

Att.  Gen.  We  will  call  another  Witncfs.  Elizabeth  Knave , Did  you 
ever  live  with  Mrs.  Hafiings ? — Elizabeth  Knave.  Yes. 

Alt.  Gen.  How  long  ? Eiiz.  Knave.  A whole  Summer. 

Ait.  Gen.  Did  you  ever  fee  the  Dutchefs  of  Norfolk  ? 

Elia.  Knave.  Never. 

Att.  Gen.  Did  you  ever  fee  the  Dutchcfs  of  Norfolk  and  Mr.  Germaine 
together  ? 

Elia.  Knave.  No,  but  Mr.  Germaine's  Servant  faid  it  was  the  Dutchcfs 
of  Nerfotk  that  was  with  Mr.  Germaine ; and  as  he  and  I were  making  the 
Bed,  1 found  a Handkerchief,  marked  with  an  M,  and  a Coronet. 

Att.  Gen.  In  whofe  Bed  was  this  ? 

Eiiz.  Knave.  Why,  it  was  in  Mr.  Germaine’s  Bed. 

L.  G-  J.  How  Ion::  fincc  ? 

EHx.  Knave.  In  the  firft  Year  of  King  James’s  Reign. 

L.  C.  J.  Woman,  did  you  find  the  Handkerchief  ? 

Eiiz.  Knave.  Yes,  my  Lord. 

L.  C.  J.  What  Mark  had  it  1—Eliz.  Knave.  An  M and  Coronet. 

" Serj . ‘Ihompfon.  You  fee  how  far  we  are  gone. 

L.  G.  J.  All  without  the  Statute. 

Serj.  Tbompfon.  We  Ihall  (hew  your  Lordfhip,  and  the  Gentlemen  of 
the  Jury,  that  my  Lady  Dutchcfs  went  by  the  name  of  my  Lady  Bate- 
man, and  Mr.  Germaine  went  by  the  Name  of  her  Brother;  and  that  he 
did  take  a Houfc  at  Vaux-hall,  over  the  Water;  the  Man’s  Name  was 
Scriber-,  and  Ihe  lived  in  that  Place  for  three  Quarters  of  a Year  and 
more  ; and  then  Mr.  Germaine  came  conftantly  to  her  ; and  it  was  known 
to  be  the  Dutchcfs  of  Norfolk,  ihougli  Ihe  went  by  another  Name,  and  her 
Servant,  Henry  Reyner,4 alfo  : This  Reyntr  was  he,  that  the  firft  Witncfs 
fwore  gave  him  a Key  to  her  Chamber  at  Whitehall. 

[Henry  Reyner  did  not  appear .] 

Att.  Gen.  Peter  Striker,  Pray  do  you  know  one  Mr.  Germaine  ? 

Peter  Scriber.  Yes,  Sir. 

Att.  Gen.  Pray,  did  he  come  to  take  zny  Houfe  of  you  ? 

Peter  S.riher.  Yes,  Sir. 

Att.  Gen.  How  lor.j  fince  l— -Peter  Scriber.  About  two  Years  fince. 

Att.  Gen . Who  did  he  take  it  far  ? 

Peter  Scriber.  He  told  me  for  a Couple  of  Ladies  that  came  from  Hol- 
land, as  he  told  me. 

Att.  Gen.  By  what  Name  went  they  ? 

Peter  Scriber.  One  by  the  Name  of  Mrs.  Bryan , another’s  Name  was 
Madam  Bateman. 

Att.  Gen.  Did  you  know  any  Gentleman,  called  Mr.  Germaine,  that 
lived  near  the  Cock-Pit  ? 

Peter  Scriber.  lndecd,Sir,  I know  not  where  he  lived  : I have  feen  one  walk 
in  the  Garden,  that  went  by  the  Name  of  the  Lady  Bateman's  Brother. 

L-C.  J.  Where  is  your  Houfe  ? — Peter  So  iter.  At  Faux-hall. 

L.  C.?., Who  paid  you  the  Rent? 

Peter  Scriber.  One  Half-Year,  my  Lord,  was  paid  by  my  Lady  Bateman 

L Q.  J.  What  Servants  had  fhe?  1 1 

Peter  Scriber.  She  had  one  that  went  by  the  Name  »f  Goodman. 


f 36 1 

Att.  Gen.  We  will  cal!  another  Witnefs.  Thomas  Lloyd,  Do  yon  know 
the  Lady  Bauman  and  Mr.  Germaine  T — Tho.  Lloyd.  Yes,  Sir.  * 

Att,  Gen.  How  often  have  you  feen  Mr.  Jikn  Germaine  at  V.uxShall? 

Tho.  Lloyd.  Often. 

Ait.  Gen.  Who  was  this  Lady  Bateman  ? 

Tho.  Lloyd.  Tile  Dutchcfs  of  Nc-rfoVu 
Att.  Gen.  How  do  you  know  that  ? 

The.  Lloyd.  Becaufe  1 have  feen  her  coming  hut  Of  the  Houfe  of  Lords; 
and  they  laid  it  was  the  Dutchefs  of  Ncrfcik. 

Alt.  Gen.  Are  you  fure  of  that  1—Tbo.  Lloyd.  Yes,  Sir. 

Att.  Gen.  Did  you  know  one- Goodman?- — Tits.  Lhyd.  Yes,  Sir. 

Att.  G:n.  What  is  he  ? 

Tho.  Lloyd.  1 know  not,  but  I heard  after,  his  Name  was  Reyner ; but 
when  he  waited  on  the  Lady  Bateman,  he  went  by  the  Name  of  llsxlntau  : 
Before  Michaelmas laft  was  Twelve-month,  1 faw  Mr.  Germaine  thafSum- 
mer  walking  with  the  Lady  Bateman. 

Sir.  IV.  IVUliam.  You  fay  you  faw  Mr.  Germaine  walking  that  Sum- 
mer with  the  Lady  Bateman  . What  Summer  was  that  ? 

Tho.  Lloyd.  Yes,  that  Summer  was  Twelve-month. 

Sir  IV.  Williams-.  Are.you  fare  it  was  within  two  or  three  Years’ 

Tho.  Lloyd.  Yes,  that  1 am  fure  it  was. 

Sir  TV.  Williams.  W as  it  the  Beginning  or  Ending  of  the  Summer  ? 

Tho,  Lloyd.  It  was  about  the  Ilcighth  of  Summer. 

Att.  Gen.  Wewill  call  other  Witncflcs  ; ore  R-.bei  t Hemingway : Where 
do  you  live; — Rob  Hemingway.  At  Vaux-hall. 

Att.  Gen.  Dou  you  know  one  that  went  by  the  Name  of  the  Lady  Bale- 
man? — Rob.  Hemingway.  Yes. 

Att.  Gen.  And  you  are  fure  that  ftie  went  by  the  Name  of  the  Lady 
Bateman  : Is  flic  Dutchcfs  of  Norfolk  ?—Rob.  Hemingway.  Yes. 

An,  Gen.  Do  you  know  one  Goodman,  that  waited  upon  the  Lady  Bate- 

Rob.  Hemingway,  Yes. 

Att.  Gen.  Was  that  his  right  Name  ? 

Rob.  Hemingway.  No.  hisName  was  Reyntr.  . 

L-  C. Where  did  you  fee  her? 

Rob.  Hemingway.  Near  her  Father’s  Houfe,  my  Lord  Peterborough's. 

L.  C.  J.  Why,  How  did  you  know  this  was  trie  Dutchcfs  of  Norfolk? 
Rah.  Hemingway.  Why  all  that  ever  I knew  faid  fhe  was  fo. 

Att.  Gen.  Where  did  you  fee  the  Dutchefs  of  Norfolk  ? 

Rob.  Hemingway.  I have  feen  her  in  the  Houfe,  and  out  of  the  IloUfe 
of  the  Lord  Peter bortugh. 

L.  C.J.  What  Occalion  had  you  to  obferve  her  ? 

Rob.  Hemingway.  1 have  feen  her  at  her  Father’s  Houfc  by  the  Mill- 
Bank. 

Att.  Gen.  He  was  a Gardener  employed  there.  Wc  will  call  another 
Witncfs.  Andrew  Ar.derfon,  Do  you  know  the  Dutchefs  of  Norfolk? 

And.  Andtrfon.  Never  otherwife,  but  by  the  name  of  the  Lady  Bateman. 
Att.  Gen.  Do  you  know  a Lady  that  went  by  the  Name  of  the  Lady 
Bateman  ? 

Anl.  Andrrfsn.  Yes: 

Att.  Gen.  Do  you  know  one  Mr.  Germaine  ? 

And.  Andtrfon.  1 never  knew  his  Name  ; but  he  went  by  the  Name  of 
my  Lady’s  Brother : I have  carried  him  oft-times  by  Water  to  Vault-ball. 

Att.  Gen.  Have  you  carried  that  Gentleman  th^c  lived  nextDbor  to  the 
Cock-Pithy  Water  to  Vaux-hall? 

And.  Andtrfon.  Yes. 

Att.  Gen.  By  whatNamc  did  he  go  by  ? 

And.  Andtrfon.  By  the  Name  of  my  Lady’s  Brother. 

Att.  Gen.  What  is  his  Name  ? or  what  blame  doth  lie  go  by  now  f 
And.  Atsdirfon.  You  know  very  well. 

Att.  Gen.  Have  you  carried  any  W ood  from  Vaux-hall  to  the  Cock-Pit  ? 
And.  Andtrfon.  Yes. 

Att.  Gen.  From  whence  ? — And.  Andetfn.  From  my  Lady  Bateman. 

L.  C.  J.  When  you  did  carry  him  by  Water,  where  did  you  take  him 
up  ? 

And.  Andcfon.  Sometimes,  my  Lord,  at  Channel-Row,  fometimes  at 
one  Place,  and  fometimes  at  another. 

Att.  Gen.  My  Lord,  he  faith,  he  carried  from  Vuux-Hali  fomc  Wood, 
and  it  came  over,  and  it  was  carried  to  the  Cock-Pit. 

L.  C.  J.  When  you  faw  him  then,  by  what  Name  did  he  go  by  ? 

And.  Andtrfon.  I never  knew  him  then  but  by  the  Name  of  mv  Ladv's 
Brother.  y 

L.  C.  J.  What  Name  goeth  he  now  by  ? 

And.  Andtrfon.  Germaine : All  that  know  his  Name  know  it  to  be  Ger- 
maine. 

Att.  Gen.  Did  you  know  one  that  went  by  the  Name  of  Goodman,  that 
lived  at  Vaux-Hall  with  this  Lady  Bateman? 

And.  Andtrfon.  1 knew  not  but  that  was  his  right  Name  then  ; but  now 
I hear  his  right  Name  is  Reyner, 

L.  C.  J.  When  you  did  carry  him  by  Water,  where  did  you  carry 
him  ? 

And.  Andirfn.  My  Lord,  fometimes  te  one  Place,  and  fometimes  to 
another,  as  1 am  commanded  : I mull  obferve. 

Att.  Gen.  My  Lord,  we  will  prove  that  the  Dutchefs  hath  been  feveral 
times  with  Germaine  at  the  Cock- Pit,  and  that  Germaine  hath  gotten  a pri- 
vate Door  into  the  Cock-Pit  Yard,  and  fo  into  the  Park , foe  which  he 
pays  forty  {hillings  per  Annum. 

Att.  Gen.  Mr.  Bradbury,  Where  do  you  live? 

Hen.  Bradbury.  I live  next  Door  to  Mr.  Germaine’s, 

Att.  Gen.  Where  is  that? 

Hen.  Bradbury.  By  the  Park-Wall,  next  Door  to  the  Cock-Pit. 

Att.  Gen.  Tell  my  Lord,  and  the  Gentlemen  of  the  Jury,  how  it  was 
he  had  a Door. 

Hen.  Bradbury.  Why,  Mr.  Germaine  had  no  Way  where  he  could  go 
into  the  Park,  fo  he  fpake  to  my  Man,  that  he  might  have  a Privilege  to 
go  thtough  my  Door  into  the  Park ; fo  I ordered  my  Man  to  give  him,  er 
his  Servants,  rafiage.  About  a Year  after,  he  lent  a Workman  to  me, 
, that  he  might  make  a Door  out  into  the  Park,  and  I did  -aerec  with  him  for 
a Buck,  or  forty  Shillings  in  Money,  which  he  ple-ifcd-;  and  <0  a Door 
was  made;  but  fines  ht  bath  geuen  a Door  bimfelf  into  the  Park. 

Att.  Gen. 


and  John  Germaine. 
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Alt.  Gen.  John  Dagley , Pray  give  an  Account  of  what  you  know  of  the 
Dutchefs  of  Norfolk,  and  Mr.  I ’jermaine  ? 

John  Dagley.  1 was  ac  work  there,  and  I faw  a Gentlewoman  going  to 
and  fro,  up  and  down  Stairs,  and  I afked.  Who  that  was  ? And  1 was 
told  it  was  the  Dutchefs  of  Norfolk. — There  was  a brave  curious  Bed, 
and  I was  faying  to  feme  of  the  Houfe,  that  it  was  a very  fine  Bed  ; and 
alking  what  it  might  be  worth,  they  faid  it  coft  Seven  Hundred  Pounds  : 
And  I was  then  juft  married ; faid  I (I  have  a mind  to  bring  my  Wife 
hither,  and  give  her  a Jriurt  upon  it)  j and  wc  laid  all  our  heads  toge- 
ther as  if  wc  were  fettling  the  Nation  ; and  then  they  faid,  that  Bed  was 
for  the  Dutchefs  of  Norfolk ; and  1 few  a Perlbn  there,  who  they  faid  was 
the  Dutchefs  of  Norfolk. 

Serj.  Birch.  Richard  Owen , do  you  know  Mr.  Germaine  at  the  Cock-pit  ? 

Rich.  Owen.  Yes. 

Alt.  Gen.  What  Company  have  you  feen  with  him  ? 

Rich.  Churn.  Why,  I faw  a Lady  in  a Mafkl  may  fay  a hundred  times. 

Att.  Gen.  How  often  ? Rich.  Owen.  I may  fay  a hundred  times 

fn  a Mafk,  looking  about : Another  time,  I faw  my  Lord  Duke  of  Nor- 
folk walking  among  the  Trees  in  the  Park,  and  this  Lady  looking  out  of 
the  Window  towards  him,  in  Mr.  Germaine's  Houfe  ; This  I have  feen ; 
I fpeak  what  I know. 

Att.  Gen.  Jane  IVadfworth,  come,  tell  my  Lord  and  the  Jury  what  you 
know  ; fpeak  out : Do  you  know  Mr.  Germaine  ? IVadfworth.  Yes. 

Att.  Gen.  Where  liveth  he  ? 

IVadfworth.  In  Park-Street,  near  the  Royal  Cock-Pit. 

Att.  Gen.  Have  you  ever  feen  the  Dutchefs  of  Norfolk  at  Germaine’s 
Houfe  ? JVadfwortb.  Yes. 

Att.  Gen.  Upon  what  Occafion  ? 

IVadfworth.  I living  next  Door,  going  in  for  a Putt  Pot,  with  the  Dutch- 
woman that  belonged  to  the  Houfe,  and  a Iking  her  for  it,  (he  faid.  There’s 
never  a Pint  Pot  ncrc  ; it  was  above  Stairs,  and  bid  me  go  up  and  fetch 
it,  and  fo  I did  ; and  I met  the  Dutchefs  of  Norfolk  there,  the  had  a Night- 
Gown  on,  and  Flandcrs-Lace,  but  in  Night-Linnen. 

Att.  Gen.  W as  the  undreffed  ? — IVadfworth.  Undrcfled,  as  one  may 
think  •,  the  might  have  a Petticoat  on. 

L.  C.  J.  What  Occafion  had  you  to  go  there  ? 

IVadJwortb.  For  a Pint  Pot,  my  Lord,  and  going  up,  I few  the 
Dutchefs  of  Norfolk  going  from  one  Room  to  another  : And,  my  Lord, 
another  time,  I faw  the  Dutchefs  of  Norfolk  and  Mr.  Germaine  in  a 
Coach  together. 

Alt.  Gen.  When  was  that  ? 

IVadfworth.  It  was  in  March  laft  ; and  when  I few  the  Coachman,  1 
afked  him  who  it  was  that  he  fat  down  out  of  the  Coach;  and  he  faid,  an 
honeft  Gentleman,  that  gave  him  Two  Shillings  for  the  carrying  him 
from  the  Horfe-Ferry. 

Att.  Gen.  Have  you  ever  feen  Mr.  Germaine  at  the  Dutchefs’s  Houfe  ? 

IVadfooor th.  I did  difguife  myfelf,  and  followed  him  to  fee  where  he 
would  go ; and  I did  fee  him  go  into  the  Dutchefs’s  Houfe  at  Mill-bank. 

Att.  Gen.  When  was  this  ? IVadfworth.  In  May  laft. 

L.  C.  J.  What  Time  of  the  Dav  ? 

IVadfworth.  My  Lord,  at  nine  of  the  Clock  at  Night. 

Sir  Tho.  Pewit.  When  you  fay  you  went  for  the  Pint  Pot,  did  you  ever 
fey  any  Thing  to  any  Body  of  it,  that  you  had  feen  the  Dutchefs  of  Nor- 
folk ? — IVadfworth.  Yes,  to  one  Harman , that  1 had  feen  the  Dutchefs  of 
Norfolk.  How,  faid  he,  if  my  Mailer  had  feen  you  to  go  up  Stairs,  he 
would  have  killed  the  Dutchwoman. 

L . C.  J.  Do  you  know  my  Lady  Dutchefs  well  ? 

IVadfworth . Yes,  my  Lora,  I know  her  well ; lhe  had  Flandert  Horfcs 
flood  in  my  Stable,  when  I kept  the  Bear- bn,  and  lhe  came  often  to  fee 
them  ; I know  her  very  well. 

Serj . Birch.  Anne  Read , do  you  know  Mr.  Germaine’s  Houfe  ? 

Anne  Read.  Yes. 

Serj.  Birch,  Where  is  it  f — Anne  Read.  By  the  Cock-Pit. 

Serj.  Birch.  Do  you  know  him  ? — Ame  Read.  Yes. 

Serj.  Birch.  What  Company  have  you  feen  go  there  ? 

Ann*  Read.  In  April  laft  1 few  a Chair  go  by,  and  fome  Perfons  faid. 
That  was  the  Dutchefs  of  Norfolk , and  fo  I went  and  faw  her  in  the  Chair 
twice. 

Scsj . Birch.  Did  you  fee  her  with  her  Malk  off? 

Anne  Read.  I few  her  with  her  Mafk  off,  and  few  her  fet  down  at  Mr. 
Germaine’s  Houfe,  and  go  ina-Doors,  the  Door  being  immediately  opened 
for  her. 

L.  C.J.  Did  you  know  the  Dutchefs  before  ? 

Anne  Read.  Yes,  my  Lord. 

L.  C.  J.  Did  you  fee  her  before  this  Time  ? — Anne  Read.  Yes,  my 
Lord. 

L.  C.  J.  What  time  of  the  Day  was  this  ? 

Anne  Read.  Between  Two  and  Three  of  the  Clock. 

Alt.  Gen.  You  fay  you  faw  her  with  her  Malk  off,  and  fet  down  at 
Germaine’s  Houfe,  and  the  Door  was  immediately  opened  ? 

Anne  Read.  Yes,  my  Lord. 

Att-  Gen.  Now  we  will  call  another  Witnefs,  one  'Thomas  F after.  Do 
you  know  the  Dutchefs  of  Norfolk?— Thomas  Fofter.  Yes. 

Att.  Gen.  How  did  you  come  to  know  her  ? 

The.  Fofter.  I drove  her  often  in  a Coachwith  Mr.  Germaine. 

Att.  Gen.  How  long,  fince? — Tho.  Fofter,  About  this  Time  four  Years. 

Att.  Gen.  Where  did  you  ufe  to  carry  them  ? 

Tits.  Fofter.  Sometimes  into  Lomba-d- Street,  fometimes-'  to  one  Place, 
and  fometimes  to  another ; and  I looked  back,  and  faw  them  with  their 
Heads  laid  together. 

Ait.  Gen.  Arc  you  fure  it  was  the  Dutchefs  of  Norfolk  ? 

The.  Fofter.  Yes,  Sir,  1 knew  her  before  lhe  was  married,  and  I knew 
her  after. 

Sir  Thomat  Pawls.  Did  you  fee  them  with  their  Heads  together  ? 

The.  Fofter.  Yes. 

Sir  The.  Pewit.  When  you  was  on  the  Coach-Box,  you  fey  you  faw 
them  ? — Toe.  Fofter.  Yes. 

L.  C.  J.  Did  you  l$ok  hack  to  foe  them  l 


Tho.  Fofter.  Yes,  my  Lord,  and  their  Heads  were  laid  together. 

Serj.  Tremaine.  Where  do  you  live  now  ? 

Tho.  Fofter.  With  the  Duke  of  Norfolk. 

Att.  Grn.  We  will  call  another  Witnefs.  Mr.  Bswtft,  Pray  Jo  you 
know  Mr.  Germaine? — Mr . Bowtd.  Yes. 

Att.  Gen.  Do  you  know  the  Dutchefs  of  Norfolk  ?—  Mr.  Bow.  Yes,  Sir. 

An.  Gen.  Have  you  feen  her  ? 

Mr.  Bow.  Yes ; I few  her  come  out  of  Mr.  Germaine’s  Houfe,  in  a 
Chair,  into  S'.  James’s  Park. 

Att.  Gen.  Was  it  the  Dutchefs  of  Norfolk  ? — Mr.  B.w.  Yes. 

Att.  Gen.  Did  you  know  her  before? — Mr.  Bow.  Yes,  Sir. 

Att.  Gen.  Had  you  full  Sight  of  her  ? — Mr.  Bnv.  Yes,  Sir. 

dtt.  Gen.  What  Apparel  was  (he  hi  ? 

Mr.  Be w.  In  Man's  Apparel,  a Blue  Coat  and  Peruke, 

L.  C.  J.  How  long  have  you  known  the  Dutchcls  of  Norfolk  ? 

Mr.  Bow.  Thcfe  eight  or  t.n  Years. 

Serj.  Tremaine.  Do  you  believe  it  was  the  Dutchcls  of  Norfolk ? 

Mr.  Bow.  I do  verily  believe  it. 

Serj.  Tremaine.  Do  you  take  it  upon  your  Oath  ? 

Mr.  Bow.  I do  verily  believe  it:  The  Dutchefs  beiaj  in  a Chair,  the 
Maid  came  running  out  of  Germaine’s  Houfe  after  her  with  a HauJ-balket. 

Att  Gen.  When  was  this  ? — Mr.  Bow.  In  April  laft. 

L.  C.J.  Are  you  fine  k was  the  Butcliefs’s  Maid  ? 

Mr.  Bow.  She  gave  in  Evidence  as  fo  in  the  Houfe  of  Lords. 

Att.  Gen.  What  is  her  Name  ? 

Mr.  Bow.  France t Knight , and  lhe  had  a Hand-balket  in  her  Hand. 

Att.  Gen.  What  did  you  obferve  in  the  Hand-balket  in  her  Hand  ? 

Mr.  Bow.  I fuppofe  there  was  Cloaths,  for  I faw  the  Tip  of  a Coat,  or 
Gown,  hang  out. 

Att.  Gen.  My  Lord,  we  have  brought  this  down  fo  far ■ 

L.  C.  J.  Why,  all  is  not  within  the  Statute. — I muft  diredt  the  Jury. 

Att  Gen.  We  have  told  ybu  when  it  began.  However,  we  will  call 
another  Witnefs. 

Sen.  Thompfon.  Mary  Hall,  do  you  know  Mr.  Germaine  ? 

Mary  Hall.  Yes,  Sir. 

Serj.  Thompfon . Do  you  know  where  he  lives  ? 

Mary  Hall.  Yes,  at  the  Royal  Cock-Pit , in  Park-Street. 

Seij.  Thompjhn.  Did  you  ever  fee  the  Dutchefs  of  Norfolk  in  your  Life- 
time? 

Mary  Hall.  I canot  tell  whether  I did  or  not,  for  I do  not  know  her, 
fo  I cannot  tell  when  I do  fee  her. 

Sir  IV . IViUiams.  They  have  called  about  nineteen  WitnclTcs  * for  the 
firll  five  we  pafs  over  them,  for  they  did  noc  fpeak  one  Word  of  any 
Thing  fince  86  : And  for  the  other,  they  have  not  proved  any  one  Act 
in  tlie  Time  of  the  Declaration  betwixt  Mr.  Germaine  \n d the  Dutchefs  of 
Norfolk  : They  have  not  proved  any  Thing  that  hath  any  Tendency  to 
it:  They  have  not  given  any  Manner  of  Evidence:  If  there  be  any 
Thing  that  hath  any  Tendency,  it  is  that  which  Jam  IVadfworth  faith": 
And  what  is  it  that  flu:  faith  ? Why,  lhe  being  a Woman  that  fold  Ale, 
lhe  had  let  a Pint  Pot  go  to  Mr.  Grrmaine’ s Houle,  fo  Che  went  for  it  -, 
and  the  Dutchwoman  that  lived  there,  directed  her  to  go  up  the  Stairs  for 
the  Pint  Pot.  She  fwearctb,  that  flic  law  the  Dutchefs  of  Norfolk,  and 
flic  had  a Petticoat  on ; and  this  is  the  Evidence  that  lhe  hath  given.  She 
doth  not  pretend  that  Mr.  Germaine  was  in  the  Houle,  or  in  Company 
with  the  Dutchcls  ; and  lhe  appeareth  to  be  a Stranger  in  the  Houfe,  anil 
yet  flic  muft  run  up  Stairs.  As  for  her  Reputation,  Hie  is  one  of  the  vilcft 
of  Women.  She  would  fey  fome  thing  in  March  or  May  laft,  but  there  is 
no  A£t  proved  by  her ; and  lhe  is  a vile  and  incredible  Witncfe,  wc  (hall 
call  Witneflcs  to  ftiew  it. 

Sir  Tho.  Powis.  Mv  Lord,  for  this  Woman  IVadfworth,  wc  will  not 
only  call  the  Pcrfon  fne  fpoke  to  of  this,  that  will  contradict  her,  and 
tell  what  fhe  did  fey,  but  go  to  her  Credit  and  Reputation.  So  that 
now,  my  Lord,  I believe,  upon  the  whole  Matter,  wc  cannot  do  the 
Duke  of  Norfolk  more  Honour,  than  taacquit  the  Defendant ; for  it  will 
be  more  Honour  to  the  Duke  of  Norfolk  to  have  the  Defendant  acquit- 
ted, than  Satisfaction  to  him  by  giving  him  any  Damages  whatfoever. 

Sir  IV  IVdiiams.  We  will  now  call  our  Witnefs,  Grace  Cook.  Do  you 
know  Jane  IVadfworth? — Grace  Cook.  Yes,  Sir. 

Sir  tV i IVdiiams.  Tell  my  Lord,  and  the  Jury,  what  Difcourfe  you 
and  Jane  IVadfworih  have  had  together. 

Grace.  I will.  She  and  I had  fome  Talk  together ; and  flic  then  faid, 
I could  do  them  no  Good,  for  I was  miftaken. 

Sir  IV.  JVtliiams.  When  did  flie  tell  you  this?  During  the  Sitting  of 
the  Parliament  ? 

Grace.  Yes : She  came  in  and  faid,  I can  do  them  no  Good  ; for,  faid 
lhe,  I did  go  into  Mr.  Germaine’s  Houfe,  and  thought  I had  feen  the 
Dutchefs  of  Norfolk , but  now  I fee  l am  miftaken. 

Sir  IV .IVHIiamr.  You  area  near  Neighbour  to  her? — Grace.  Yes,  Sir. 

Sir  IV . IVtlliams.  What  is  her  Reputation  ? 

Grace.  I cannot  fay  any  Thing  to  her  Reputation. 

Sir  IV.  IVdiiams.  Who  was  by  ? 

Grace.  There  was  another  Woman. 

Jane  IVadfworth.  I had  a Subpoena,  and  as  I was  going  to  Mr.  Ger- 
maine’s Houfe,  there  was  one  of  his  Servants ; and  i had  like  to  have- 
been  knocked  down  : And  there  was  one  Half  What,  faid  he,  you  arc 
to  go  to  be  Witnefs  ? What,  you  will  fwear  that  the  Dutchefs  lay  with 
Mr.  Germaine?  And  another  faid,  i deferved  to  beat  Bridewell. 

L.  C.  J.  Who  was  it  that  told  you  that  you  deferved  to  be  at  Bride- 
well ? 

Jam  IVadfworth.  Hefoa , his  Footman.  My  Lord,  it  was  not  a Fortnight 
Gncc  I was  robbed  : And  it  is  not  a Fortnight  fince  there  came  in  Perfons, 
and  threatened  me,  and  faid  what  they  would  do  to  me.  It  is  not  two 
Months  fince,  that  a Perfon  or  two  did  beat  me,  and  had  like  to  have 
knocked  me  down;  and  they  ran  into  this  Woman’s  Houfe  (Grace 
CooP  s).  1 

Serj.  Thompfon.  You  arc  allied.  If  thofe  Perfons  that  had  like  to  have 
knocked  you  down,  did  not  run  into  Mrs.  Cook’s  Houfe  ? 

Jane  IVadfworth.  Yes. 

3 Cry*. 
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Crytr.  Call  Hall. 

Sc^.  Tremaine.  The  Qucflioti  is,  Whether  what  Mrs.  Tfadjiiyrth 
fwore  was  true  ? 

Hall.  She  laid  fee  happen'd  to  go  tor  a Pint-pot  to  Mr.  Germaine's 
Houle,  and  going  up  the  Stairs  tor  it,  1 thought  1 had  Teen  the  Dutchcfs 
of  Norfolk  then  there,  but  1 faw  it  was  not  fhe:  And  one  Hofta  Grimjly 
a sit'd  if  the  was  fute  if  what  flic  laid  was  true?  She  feid  the  would  not 
fey  it  for  the  World. 

Att.  Gen.  What  Trade  arc  you  ? — HAL  A Joiner. 

Atl.  Gen.  Are  you  employ'd  by  Mr. Germaine?- — Hall.  Yes. 

Ms.  Gen.  How  long  fincc  ? 

Hull.  Why,  ever  Cnee  King  William  was  crown'd. 

An.  Gen.  Have  vuu  been  etcr  l’mcc employ'd  by  him  ? 

Hr.!/.  No  ; by  Times  I have  been. 

An.  Gen.  Upon  your  Oath,  Who  did  you  hear  this  Lady  was,  that 
•fed  to  come  to  Germaine's  Hotiffe? 

St  rj.  Levina.  By  the  Oath  you  have  taken.  Did  not  you  hear  it  was 
seponed  it  was  the  Dutchcfs  af'Norfeli  ? H '.l  Yes,  Sir. 

Serj.  Birth.  Did  you  not  whifper  daily  in  the  Ear,  and  fey.  That  you 
believed  her  to  be  tlie  Dutchefs  of  Norfolk  ? 

Hail.  1 cannot  remember. 

Serj  .Pemberton.  Was  that  Woman  in  fuch  a Condition  as  fhc  faith 
.fee  v/'.s  ? 

Hull.  No;  I think  that  fee  was  in  as  good  Condition  as  fhc  is  now. 

Serj,  Thtmpfon.  That  could  not  be,  flic  was  fain  to  be  carried  in  a Chair 
to  the  Houfe  of  Lords. 

Serj.  Trrm.  Trll  my  Lord  and  the  Jury,  what  you  heard  Feflcr,  the 
Duke  of :r  fill's  Coachman,  fay  of  Mr.  Germaine  ? 

Hail.  Why,  he  faid  Mr.  Germaine  had  done  very  ill  in  turning  him  off 
mi  Ireland,  and  he  would  be  revenged  of  him. 

- — Call  Ffhr, 

Th.  Pafiet.  My  Lord,  Mr.  Hall  and  I were  fpeaking  fomething  of  the 
Duke  amt  Dutchcfs  of  Nc> fill : Then  1 (aid  to  him,  that  Mr.  Germaine 
had  done  very  ill  by  me,  in  turning  me  off  in  Ireland , but  1 did  not  fay  I 
would  be  revenged  of  him. 

Halt.  I happen'd  to  goto  Spring-Garden,  I f.iw  Tiainai  Fcjhr  carrying 
Water  to  the  Horles  that  were  in  the  Stable;  and  after  he  and  1 had  fpoke 
to  one  another ; Whnt,  fays  he,  will  not  you  make  me  drink  this  Morn- 
ing ? I told  him  i did  not  care  if  I did,  and  fo  we  went  to  drink. 
Now,  faid  I to  him,  Thomas,  arc  not  you  a fine  Fellow  to  abufc  fo  good 
a M offer,  that  would  give  you  Money  when  you  wanted  it?  Arc 
not  you  ferry  for  it?  Yes,  but  it  is  too  lace : But  the  Devil,  I think, 
had  pt.fiirfa'd  me.  And  he  /aid  he  was  gotten  drunk,  and  when  a Man 
is  drunk,  he  will  fay  any  thing:  And,  faid  be,  I remember  not  a 
Word  I f.ud  : And  faid  he,  I hope  my  Matter  will  pardon  me  : And  he 
feid,  that  feme  were  pfomifed  good  Employments  in  the  Duke’s- Service, 
but  none  had  gotten  any  hut  one,  and  that  is  the  Houfc-kcej-er : And  he 
feid.  She  had  better  be  a Houfe-keepcr  in  Ilcll. 

‘f.  C.  y.  Did  he  fay  he  had  wrong’d  Mr.  Germaine? 

Hall.  Yes,  he  did,  and  faid  he  was  drunk. 

L.  C.  y.  Me  was  not  drunk  when  he  was  in  the  Houfe  of  Lords.  He 
faid  he  uas  forry  that  he  had  wrong'd  his  Matter,  2nd  he  hoped  that  he 
would  pardon  him, 

Serj*  Tim.  We  will  call  Alexander  Harman.  Did  you  ever  fee  that 
Woman,  Jane  INad/mrtb , in  Mr.  Germaine’s  Houle  ? 

A.  Harman.  No,  Sir- 

fane  IVc/lfworth.  Pray,  my  Lord,  give  me  Leave,  and  will  tell  you  how 
it  whs  Alexander  Harman  came  into  my  Houfe,  arid  I told  him  I had 
ft.cn  the  Dutchcfs  of  Norfolk  at  Germaines  Houfe  : I told  him  I wanted  a 
Pint-pot  that  J had  fent  to  Germaine's  Houfe ; and  going  thither,  afking 
the  Dut dvr onan  for  it,  Ihe  bid  me  go  up  the  Stairs  for  it ; and  fo  I did, 
and  them  1 faw  the  Dutchcfs  of  Norfolk.  Said  he  to  me,  you  fhould  not 
have  gone  up  the  Stairs  for  it;  for  if  my  Matter  feould  know  it,  he 
would have  killed  the  Dutchwoman. 

Sir  IN.  INtlliams.  We  will  call  another  Witnefs.  Margaret  Cindy, 
What  did  you  hear  this  Woman  Jant  INadfivortb  fay  r 

Margaret  Cosily.  She  came  to  Mr.  Cook’s  with  a Paper  in  her  Hand, 
and,  faid  fhe,  1 thought  t had  feen  the  Dutchefs  of  Norfolk  at  Mr.  Ger- 
maine’s Houfe ; but  now  fhe  laid  fhe  is  better  faiisficd,  that  Ihe  never  did 
fee  her  there. 

Sir  IN.  iniliams.  Did  fhe  complain  fhe  was  beaten  and  bruifed  ? 

Alar  gar et  Candy.  Not  as  I know  of. 

Serj.  Trm . She  and  others  were  examined  in  the  Lords  Houfe,  and  the 
Lords  would  not  believe  them. 

L.  C.  J.  Wc  do  not  know  what  the  Lords  did  believe,  or  difbclieve, 
they  were  examined  fo  far  as  to  cuablc  them  to  make  a Law ; we  mutt 
now  hear  what  the  Wirncffcs  fay. 

Sir  IN.- Williams.  We  will  call  another  Witnefs.  Frances  Knight,  Pray, 
was  you  ever  at  Mr.  Germ  aim’s  Houfe  ? — F.  Knight.  No,  my  Lord. 

L.  C.  J.  The  Woman,  faid  flie,  talk’d  with  you  there. 

F.  Knight.  She  will  not  fay  fo  to  my  Face. 

L.  C.  y.  Did  you  ever  carry  a Letter  from  the  Dutchefs  to  Mr.  Ger- 
tfsaine's,  or  to  any  Per  foil  in  his  Houfe  ? 

F.  Knight,  No,  my  Lord- 

L.  C.  J.  Mr.  Bcwtell  faith,  that  he  faw  the  Dutchefs  and  this  Maid. 
Was  not  you  there  in  fee  Summer  r — F.  KnKbt.  Never. 

L.  C.  j.  Never  carried  a Baflcct? — F.  Knight.  Never. 

L.  C.  J.  Did  you  ever  go  with  a Chair? — F.  Knight.  No. 

L-  C.  J.  Call  Mr.  Bow  tel  I again.  Is  this  the  Maid  that  had  the  Baf- 
fctt  of  Clothes  ? 

Mr-  Bov  tell.  Yes,  I fuppofed  them  to  be  Clothes. 

Alt.  Gtn.  Did  fhc  come  out  of  the  Houfe  when  the  f hair  came? 

Mr.  Bistitell.  The  Chair  came  firft  out,  and  file  tallowed  it  prefen tly  ; 
and  then  I was  near  her,  and  knew  her  Face. 

Atl.  Gen.  Is  this  the  Dutehcfs’s  Servant? 

Mr.  Bin  tell.  Yes,  Sir;  ’ris  the  fame  that  followed  the  Chair.  She  was 
the  Dutchefs’s  Servant,  1 faw  her  then. 

Att.  Gen.  When  was  this  ? — Mr.  Boutell.  \n  April  \z&, 

Alt.  Gin.  F.  Knight,  was  you  not  (upon  your  Oath)  ia  Germaine's 
Houfe  in  April  laii  ? — F.  Knight.  I broke  my  Lea  then. 

Vot.  VIII. 


Att.  Gnt.  How  long  ago  was  it  you  broke  your  Leg  ? 

F.  Knight.  It  was  two  Years. 

Sir  IN.  INilltamt.  Was  you  in  April  tall  in  Germaine's  Houf?  ? 

F.  Knight.  No,  Sir. 

SirT.  Frtvis.  Was  this  in  open  Day  ? 

Mr.  Bstviell.  Sun  was  about  Half  an  Hour  high. 

SirT.  Pswis.  Wcwill  call  another  Witnefs,  or.c  Mary  Peningtcn^  Do 
you  know  one  Jane  Wadftvortb  ? W as  fhe  your  Servant  ? 

M.  Ptningto:.  She  was,  and  pretended  to  be  fick  ; ami  as  I was  inform- 
ed afterwards  fhe  was  not  : For  there  was  a Man  that  gave  Phyfrck,  and 
I b*d  him  go  and  look  upon  my  Maid,  and  he  did  lb,  and  came  to  me 
and  feitL,  Your  Maid  may  be  Cullen,  but  fhe  is  not  fick;  and  coming  to 
her,  I found  her  fullen.  And  afterwards  I met  her  out  of  my  Houfe;  laid 
I,  Jur.e,  What  do  you  do  here?  She  made  fome  Excufe,  and  faid.  She 
was  no:  well.  I told  her  I would  take  care  of  her  : And  how  that  they 
did  not  deferve Servants  that  would  not  take  Care  of  them  when  they  wen: 
ill.  I few  her  muffled,  and  her  Coats  truffed  up ; I walked  after  her,  and, 
faid  I,  fane,  whither  art  thou  a-going?  and  bid  her  let  me  fee  what  Ihe  had. 
in  her  Coats;  and  I thought  it  was  good  to  have  Witnefe.  I fpaks  to 
one,  and,  faid  1,  Gaffer  Hall , come  hither ; do  yon  take  notice  that  this 
Linner.  is  all  mine.  A good  while  after,  I faw  this  'Jane  INadftvorth  Hand- 
ing at  Mr.  Bird’s,  faid  Ij  fhe  was  my  Servant  feveral  Yeats  ago  ; and  my 
Loid,  this  happened  when  the  Difference  was  betwixt  the  Duke  and 
Dutchefs  ; for  they  faid,  fhc  was  a grievous  Witnefs  agair.ft  the  Dutchcfs. 
Upon  this,  Mr.  Tsbfon,  my  Lord  Peterborough's  fervant,  feut  for  me.  Then 
I came  to  be  a Witnefs. 

Serj.  Thampfn.  How  came  fhc  to  you  firft  of  all  ? 

Al.  Ptninglon.  She  was  recommended  to  me  firft;  and  fae  being  minded 
to  go  away  foon  after  fhe  came,  I faid,  7 am,  if  you  will  go,  go : And 
then  I observing  when  file  went  away,  her  Clothes  to  he  trufkd  up,  I 
walked  after  her  into  Dtan' t-Yetrd : 1 feid  to  her,  Jane,  what  have  you  in 
your  Coats  ? and  there  l found  my  Littnen. 

Couufel for  the  Dtf  We  will  call  another  Witnefs,  Mrs.  Petting  ton’s 
Maid. 

Aiuid.  I faw  the  Linncn  that  my  Mittrcfs  took  from  her,  as  fhc  faid. 

Ait.  Gen.  Did  you  fee  any  ?- — Maid.  Yes. 

C.-.unfel for  the  J >ef  We  will  call  the  Defendant’s  Man  William.  How 
long  was  your  Matter  in  Flanders?— Will.  A Month. 

Ccunltl  for  the  Def.  W as  you  and  your  Matter  with  the  King  in  Irelaud? 

Will.  Yes  ; I went  with  hiniy  and  came  back  again  with  him. 

Sir  IN.  IVilliams.  It’s  faid,  he  was  at  Faux-Hull  about  thtce  Years  fincc. 

Will!  We  were  out  of  the  Kingdom  four  Months, 

SirT.  Pewit.  There  is  no  material  Evidence  but  what  this  Wo- 
man is.  Now  we  will  call  another  Witnefs.  Mr.  Welbttnr , Pray,  tell 
my  Lord,  and  the  Jury,  what  Difcourlb  you  have  had  with  the  Duke  of 
No  folk  concerning  his  Dutchcfs. 

Mr.  INelbanu.  My  Lord,  about  the  Middle  of  Dee/mler  laft,  my  Lord 
Duke  was  plcafcd  to  fend  for  me  to  come  to  him  ; and  fo  I came  to  Mr. 
Negus,  and  he  carried  me  into  the  Duke  of  Norfolk's  own  Room.  Said  he, 
there  arc  fome  Treaties  betwixt  me  and  my  Wife  ; Sir  Robert  Clayton  and 
Sir  Robert  Howard  arc  concerned  in  them. 

There  is  one  Thing  that  I find,  my  Wife  is  fetting  up  to  have  a great 
Equipage  ; this  I do  not  like.  1 hear,  faid  he,  fhc  is  about  to  have  a Coach, 
Horfes,  arid  two  or  three  Footmen  : And  this  is  not  all,  there  is  Caflle- 
Riftng  that  my  Wife  hath  a Prctenfion  to,  and  Billing  : Now  if  fhe  will 
part  with  her  Pretenfions  in  them,  I fhall  take  it  well,  and  it  may  be  for 
our  good,  and  we  may  be  reconciled.  I know  Drayton  is  a feat  that  fhe  hath 
a Kindncfs  for : Pray  tell  my  Wife  of  it,  and  let  her  confider  of  it ; if  fhc 
be  willing  to  comply  with  me  in  this,  1 fhall  comply  with  her  in  that.  And, 
faid  he,  I am  told,  if  I bring  a Bill  of  Divorce  into  the  Houfe  of  Lords, 
it  would  take  Effect.  And  fo  1 went  from  the  Duke  of  Norfolk  to  the 
Dutchcfs,  and  told  her  what  the  Duke  faid  : And  my  Lord  of  Peterbo- 
rough hearing  of  it,  he  was  angry  that  1 went  to  the  Duke. 

Sir  IV.  Williams.  Did  you  acquaint  the  Dutchcfs,  that  if  fhe  would  part 
with  her  Pretenfions  in  Ca/llt-RiJing  and  Billing,  all  Tilings  might  be  re- 
conciled ? Mr.  JVtlborne.  I did. 

The  Bill  of  Divorce  was  lodged  in  the  Houfe  of  Lords  in  yanuary  fol- 
lowing. There  is  one  Thing,  my  Lord,  that  theDuke  faid,  that  I bad 
forgotten  : He  did  fpeak  of  fwo  thoufand  five  hundred  Pounds,  or  fome 
fuch  Thing,  he  could  make  of  Ca/lle-Rifing  3nd  Billing. 

Alt.  Gen.  My  Lord,  we  will  call  fome  Witncfics  as  to  Mrs.  Wadfworth's 
Reputation,  becaufe  they  fpeak  againft  it.  Mr.  Dagley , Senior,  Do  you 
know  Mrs.  Wadfwortb? Mr.  Dagley.  Yes. 

Att.  Gen.  Pray,  what  Reputation  is  fhe  of? 

Mr.  Dagley.  Very  good  Reputation. 

Alt.  Gen.  Was  fhc  ever  upon  the  Patifh  ? 

Mr.  Dagley.  Never  in  her  Days. 

Att.  Gen.  Mt.  Prince,  Pray  do  you  know  Mrs.  Wadfwortb  ? 

Mr.  Prince.  Yes,  Sir. 

Alt.  Gen.  What  is  her  Occupation  ? 

Mr.  Prince.  A Pains-taking  Woman. 

Att.  Gen.  What  Reputation  is  fhe  of  ? 

Mr.  Prince.  Of  good  Reputation. 

U'adfxucrth.  My  Lord,  1 would  not  live  with Penmgton  any  longer,  for 
flic  kept  a difordcrly  Houle. 

One  of  the  yury.  Pray,  what  is  that  fhe  faith  ? 

L.  L.  J.  fchc  faith  Mis.  Pestmgtiu,  with  whom  fhe  lived,  kept  a difor- 
derly  Houfe. 

yaue  INadfwerth.  My  Lord,  I kept  a Houfe,  and  paid  Sixty  Pounds 
a Year  for  the  Bear-Inn ; and,  my  Lord,  my  Ilufband  lay  fick  a great 
while;  and  he  having  a mind  to  go  into  the  Country  for  his  Health,  I had 
fifteen  Shillings  of  the  Church-wardens,  or  Ovcrfcers;  and  that  was  all 
that  ever  1 had. 

Att.  Gen.  Wc  will  call  another  Witnefs,  one  Emry  Argus.  Pray  how 
long  have  you  known  Mrs.  U'adfwoitb ?' Mr.  Argus.  Many  Years. 

1 ht . Gen.  What  Reputation  was  fhe  of? 

Mr.  Argus.  She  was  always  accounted  anhonett,  labor  ious,  Pains-taking 
Woman. 

Att.  Gen.  Whether  fhc  did  keep  the  Bear- Inn  ?—-Argu:.  She  did. 

Att.  Gent  Was  fee  ever  kept  at  the  Perife  Charge? 

f Argot, 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


( 35) 


44-  'lhe  Trial  between  the  Duke  of  Norfolk,  &c. 


4 W.  & M.  ( 36  ] 


Argus . No. 

An.  Gen.  Was  (he  ever  in  the  Poor’s  Book? 

Ait.  Gat.  We  have  proved  by  three  fubftnntial  People,  who  all  fay, 
that  fhc  was  always  accounted  an  honefl,  laborious  Woman. 

L.  C.  7.  Do  you  obferve  what  you  have  proved  ? You  have  proved  no 
lafcivious  Converfation ; bccaufe  you  fpeak  oi  that  in  the  opening  c.l 
the  Evidence.  You  have  not  proved  any  lafcivious  Convcmtion  within 
thefe  fix  Years.  , , L r i 

■in.  Gm.  The  Court  faith.  That  we  have  not  proved  the  Dutchefs  to 
no  bevond  Sea.  We  will  call  a Witncfc,  Mr.  Negui.  Pray  did  the 
Dutchefs  go  over  with  the  Duke?  The  Duke  came  back;  did  the 
Dutchefs  come  with  him  ? . 

Mr.  Negui.  The  Dutchefs  came  over  again  in  Eighty-fix  ; after  that, 
fht  lbycd  in  England  fome  time : And  about  the  time  of  the  Revolution, 
then  it  was  given  our  that  flic  was  gone  over  amiin. 

Alt.  Gtn.  What  Time  was  it  that  you  heard  fhc  came  bact  r 
Mr.  Negui.  In  Eighty-nine:  I can  inform  the  Court,  if  they  pleaie; 
the  Time  when  my  Lord  was  fued  for  Alimony. 

(A  Litter  via!  that  read  In  C.url,  from  the  Duke' to  the  Dutthefs.) 

Serj.  Tl'tnnff.n.  This  Caufc  hath  been  in  the  Houl'c  of  Lords  : Whe- 
ther they  believed,  or  not  believed,  was  not  the  Queftion  ; but  they 
would  have  fome  Time  to  make  fome  Proofs  at  Law. 

Ait.  Gen.  For,  as  all  unlawful  Converfations  mud  have  a Beginning, 
it  is  nccciliiry  we  fhonld  (hew  fomething  of  that,  and  the  Time,  and 
that  doth  fortify  the  Evidence  that  is  given  within  the  Time. 

Sol.  Gen.  Pray,  my  Lord,  if  your  Lordfhip  pledes,  this  is  the  Ufe 
we  make  in  giving  in  Evidence  fome  Things  before,  to  fliew  the  Fail 
within  the  fix  Ycafs,  their  frequent  meeting  in  a lafcivious  Manner  ; 
and  we  make  Ufe  of  that  before  the  fixth  Year,  to  explain  what  Ulc  we 
inakc  of  it  in  Matters  done  within  the  fix  Years. 

Serj.  Tremaine.  I do  appeal  to  your  Lordfhip,  and  all  that  near  me, 
whether  within  thefe  fix  Years  they  have  proved  any  lulcivinus  Action, 
or  anv  indecent  Action  ; fo  that  this  will  not  charge  the  Defendant: 
For  if  the  Dutchefs  will  conic  to  his  Houfc  when  he  is  not  at  home,  he 
cannot  help  it.  All  the  Proof  is  without  the  fix  Years,  and  no  Proof 
within  the  fix  Years,  to  charge  him  to  commit  fuch  a Crime  : If  they 
had  carried  it  down,  as  to  have  proved  Aits  within  thefe  fix  Years, 

I fhould  have  faid  they  had  done  (omething. 

L.C.J.  Have  you  done  ? 

Gentlemen  of  the  Jury,  You  underftand  very  well  the  Nature  of  this 
Aition,  and  die  Record  hath  been  opened  to  you,  which  was  to  this 

E,rm;t  the  Defendant,  the  firft  Day  of  April , in  the  fecond  Year  of 
King  James,  did  entice  away  the  Plaintiff’s  Dutchefs,  whereby  he  had 
rot  the  benefit  of  her  Society  ; and  that  he  had  lafcivious  Converfatton 
with  her,  lived  in  Adultery  with  her,  and  caufed  her  to  commit  Adultery. 

The  Defendant  pleaded.  That  lie  did  not  commit  any  thing  within 
thefe  fix  Years  : Wh.t  hath  been  before,  is  not  now  to  be  takcii  Notice 
of.  But  the  Plaintiff's  Counfel  hath  given  in  Evidence  fome  A<3s  be- 
fore, which  is  not  for  any  Damage  they  expe£t,  but  to  explain  fome 
Actions  that  have  been  between  them. 

For  my  Part,  1 mull  declare,  diat  thefe  Matters  may  be  given  ill  Evi- 
dence to  explain,  but  they  are  not  to  be  given  in  Evidence  to  any  other 

The  firft  Witncfs  is  one  Otven,  and  he  tcllcth  you,  that  he  was  fent 
to  iVbittbull,  and  lie  faith.  That  he  went  into  the  Lodgings  there,  and 
then  he  did  fee  the  Dutchefs  and  Germaine  in  bed  together. 

Then  there  is  another  Witnefs  proves  it  at  another  Tin 


rime  and  Place, 


Then  there  is  another  Witnefs  proves 
that  is,  Margaret  Elhvoed,  and  fhe  telleth  you  in  what  Manner  (he 
found  the  Dutchefs  and  Germaine,  and  Germaine  was  very  angry  at  her- 
and  that  his  Hat  and  Sword  lay  upon  the  Table  : And  you  are  told  b; 
her,  that  looking  through  the  Key- hole,  fhe  perceived  them  in  Bed  . 
llie  faid  the  Curtain  at  the  BedVFcct  was  actually  open,  and  fhc  faw 
them  in  Bed  together,  and  found  Germaine’s  Handkerchief  and  Ruffles  in 
my  Lady’s  Bed. 

The  next  Witnefs  is  one  Anne  Benfiin,  and  fhe  faith,  They  were 
Expectation  of  him  one  Night  at  IVindjor  : They  flayed  up  till  Two 
o’Clock,  and  laid  Chairs  and  Stools  in  his  Way,  that  if  he  came  he 
might  fall ; but  he  did  not  come  down  that  Time:  All  this  is  about 
faven  Years  ago,  and  out  of  the  Time  mentioned  in  the  Declaration, 
And  then  after,  they  come  and  begin  about  the  Year  Eighty-nine,  and 
they  tell  you  of  a Lodging  at  Vaux-Hall,  at  one  Scriher's  Houfc,  for  a 
Couple  o.  Lillies,  one  went  by  the  Name  of  Bateman,  and  the  other 
Brian  ; during  that  Time,  the  Man  of  the  Houfc  knew  nothing  of  one 
that  went  by  the  Name  of  Mr.  Germuine,  but  of  my  Lady's  Bro- 
th;r,  he  had  been  fecn  walking  in  the  Garden  : They  tell  you,  they 
have  feen  the  Lady  that  went  by  the  Name  of  the  Lady  Bateman,  and 
-hat  very  Lady  was  the  Dutchefs  of  Norfolk,  And  the  Waterman  faith, 
that  he  hath  carried  him  often  by  Water,  and  he  went  by  the  Name  of 
my  Lady  Bateman’s  Brother  ; he  hath  carried  him  from  the  Stairs  at 
Caamul-Rtw  to  Vaux-Hall,  when  the  Lady  Bateman  lodged  there  ; and 
h_th  carried  Wood  from  Vaux-Hall , by  the  Lady  Bateman’s  Order,  to 


the  Co.k-Pit : And  there  is  nd  manner  of  Queftion  but  Mr.  Germaine's 
Houle  is  at  the  Cock-Pit.  But  then  they  come  to  Mrs.  fVadfivorih,  and 
flic  is  a Woman  that  lived  next  Door;  and  fhc  had  occalion  to  go  to 
Germaine’s  Houfe  for  a Pint  Pot,  and  there  coming,  fhe  met  with  a 
Dutchwoman , and  afked  her  for  the  Pint  Pot ; fhc  faith,  fhe  hid  her  go 
up  Stairs  for  it,  which  fhe  did  ; and  then  flie  faw  the  Dutchefs  of  Nirf  k 
undreffed  in  a Moming-Gown  : She  faid,  fhe  very  well  knew  her,  fhe 
had  fern  her  very  many  times,  and  fhe  was  fure  this  was  the  Dutchefs 
of  Norfolk.  She  tcllcth  you,  that  at  another  time,  I think  it  was  in 
Alay  lxft,  fhe  did  fee  Mr.  Germaine  go  to  the  MU-tank ; lhe  was  Pure  it 
was  him,  and  fhe  did  think  he  would  go  there,  and  thereupon  fhc 
dodged  him  from  that  very  Place, 

She  faid,  flic  told  one  Hannan  that  fhe  had  feen  the  Dutchefs  of 
Norfolk. 

How,  faid  he,  if  my  Mailer  had  fecn  you,  he  would  have  killed  the 
Dutchwoman. 

Then  cometh  one  Ftfler  the  Coachman,  and  faith.  That  about  four 
Years  fince  he  had  carried  the  Dutchefs  of  Norfolk  and  Mr.  Germuine 
oftentimes;  and  one  time  he  driving  them,  looking  back,  he  faw  Mr, 
Germaine  and  the  Dutchefs  of  Ni’f.ii  lying  with  their  Heads  together. 

hen  cometh  Boiutell,  and  he  telleth  you,  that  in  April  Lit  he  faw  the 
Dutchefs  of  Norfolk  conic  out  of  Germaine's  Houfe  in  a Chair,  and  flu* 
was  the  Dutchefs,  and  in  Man’s  Appatd  : Aud  he  laid  there  was  an  old 
Maid  had  a Hand-balker,  with  fome  Cloaths,  as  he  believed  ; fhc  fol- 
lowed the  Chair : And  this  was  the  Servant  of  the  Dutchefs  of  Norfolk . 

Now,  Gentlemen,  thefe  are  the  WitnefLs  that  prove  to  you  the  liluc 
in  the  Time  mentioned. 

Now,  Gentlemen,  they  have  called  fome  to  diferedit  thefe,  they  begin 
with  Jane  IVadfwortb ; they  bring  one  Condy  that  fhould  fay,  that  flic 
heard  Jane  ifadfuortb  fay,  That  fhe  thought  at  the  firft  it  was  the 
Dutchefs  of  N.rfolk , but  fhe  was  miilaken.  Then  they  call  fome  more 
Witnefles,  that  is,  Mrs.  Penington , that  was  her  Miftrefs  twelve  Years 
ago ; and  file  faid,  that  file  pretended  to  be  fick  a-vvhilc  after  flic  had 
been  with  her,  and  fo  going  away,  fhe  feeing  her  Cloaths  tuck’d  up, 
went  to  fee  wliat  was  the  matter ; lhe  had  fome  of  her  Linen  : She  faid, 
fhc  lived  with  her  not  above  a Fortnight,  and  fo  fhc  parted.  She  faith, 
fhe  was  indigent  and  poor ; and  her  Maid  faith  the  fame. 

And  then  they  bring  another  Witnefs  againft  one  Fojler  the  Coach- 
tan,  telling  him  of  what  he  had  faid  againft  Mr.  Germaine:  He  faid, 
he  was  gotten  drunk,  and  when  a Man  is  drunk  he  will  fay  any  thing. 

Then  as  to  Bowtell;  whereas  he  faith,  he  faw  tile  Dutchefs  in  Man’s 
Apparel  come  out  of  Mr.  Germaine's  Houle,  and  the  Maid  was  there  } 
and  the  Maid  cometh  and  faith,  that  fhe  was  not  there,  fhc  was  ill,  and 
her  Leg  was  broke,  and  denieth  that  ever  the  Dutchefs  was  there,  or 
that  fhc  faw  her  in  a Chair,  or  in  Man’s  Apparel. 

Now,  for  Anne  Read-,  no  Evidence  at  all  is  againft  her  Teftimony, 
and  fhe  is  very  pofitivc  of  what  was  done  in  May  laft. 

They  have  called  one  IVelbame , who  faith,  that  the  Duke  fent  for 
m.  and  after  fome  other  Difcourfe,  fpokc  to  him  about  Billing  and 
Cajlle- Riftng ; and  he  faith  the  Duke  fent  to  him,  to  let  the  Dutchefs 
know,  if  fhe  would  not  comply  with  him,  he  did  not  queftion  but  to 
profecutc  a Bill  of  Divorce  in  the  Houfe  of  Lords  with  effect.  They 
tell  indeed  of  Fojler,  that  Germaine  had  turned  him  out  of  his  Service; 
that  he  fhould  fcy,  he  would  be  revenged  on  him  ; buc  he  denied  that. 

And  then  the  Dutchcfs's  Lctcer  in  Eighty-fevcn  was  read  : 1 cannot 
fee  what  Inference  you  can  make  of  it,  but  that  the  Duke  had  no  Dc- 
fign  of  fhewing  an  Unkindnefs;  you  have  heard  the  Letter  read,  and 
you  may  make  your  Inference  as  you  will. 

Then  as  to  Mrs.  IVadfwortb  ; they  have  brought  fome  Perfons  to  fpeak 
to  her  Reputation,  and  they  tell  you  fhe  is  an  indullrious  Woman,  and 
of  fair  Convention,  and  rented  a Houfc  of  Sixty  Pounds  per  Annum. 
As  to  what  they  alledgcd  fhe  was  kept  by  the  Parifli,  it  is  no  fuch 
thing ; but  her  Hulband  being  lick,  and  about  going  into  the  Country, 
the  Church-Wardens  helped  him  with  about  fifteen  Shillings  : That  fhe 
was  never  in  the  Poor’s  Rates,  or  in  the  Poor’s  Books.  And  then  as  to 
Mrs.  Penington,  what  fhe  faith  againft  her,  lhe  anfwereth  thus,  that  why 
fhe  did  live  no  longer  with  her,  (lie  faith,  her  Miftreli  kept  a difordcrly 
Houfe. 

The  Queftion  will  be.  What  was  betwixt  the  Dutchefs  and  the  De- 
fendant within  fix  Years;  if  you  are  fatislied  that  there  hath  been  any 
fuch  lafcivious  Convention  ? For  if  fo  be  that  it  was  only  before  the 
fix  Years,  to  what  Purpofe  was  their  meeting  at  Vaux-Hall,  and  taking  a 
Houfe  at  Vaux-Hall  •,  and  to  what  Purpofe  the  Dutchefs  came  to  (Jer- 
maine's Houfe?  So  that  it  is  left  to  you.  Gentlemen,  to  confider,  if 
there  hath  been  unlawful  Convocation,  and  lafcivious  Intercourfe  be- 
tween the  Dutchefs  and  the  Defendant  within  thefe  fix  Years;  if  fo, 
you  are  to  find  for  the  Plaintiff;  but  if  not,  you  are  to  find  for  the 
Defendant. 

The  next  Morning  the  Jury  brought  in  their  Verdict  into  Court,  and 
being  afked,  Whether  they  found  for  the  Plaintiff,  or  Defendant  ? faid, 
for  the  Plaintiff. 


Being  alkcd  what  Damages?  They  faid  One  Hundred  Marks  Damages, 
with  Colts  of  Court*. 

Upon  which  they  had  a fevere  Reprimand  from  the  Court,  for  giving 
fo  final  1 and  fcandalous  a Fine. 


* The  Complete  Kiftorr  of  Tjs^\xs\A,  {puilijbtd  ly  Biibop  KrsxEr),  Vol.  HI.  pag-  66$,  faje.  That  “ During  this  SefTion,  the  Town  was  entertained  with  the  Trial  of 
*u  indecent  Caufc  in  HejiaunJter.llaU.  The  Duke  of  Norfolk  bearing  with  Irupaticiicc  ttie  mfpeiied  Commerce  which  Mr.  Germaine  had  maintained  with  Iris  Dutchefs, 
bid  the  lad  winter  lodged  a Bill  of  Drc-t.-e  in  the  Houfe  of  Petri ; hut  tbeir  Lerdftriu  being  tatwillhtg  to  proceed  in  I bat  Affair,  before  there  were  fome  P-afi  of  tin  Fait  made 
e*  1 be  Courfi  of  the  Common  Law,  Hi*  Grace  did  thereupon  bring  an  A&ion  of  Adultery  againft  Mr.  Germaine , before  the  Court  of  Kmfi-Benb.  Ttii-  not  at  bus  Caufc 
rra*  tried  on  the  Twenty-fourth  of  November,  and  upon  a full  Hearing  of  many  ohfeeue  Evidences,  the  Jury  found  for  the  Plaintiff,  and  allowed  His  Grace  One  hundred 
il„  i,  Damage/,  with  Colh  of  Court : Where  the  Slightncfs  ol  Satisfaftion  wna  aimoft  as  great  a Reproach  as  the  Crime  itfclf." 

The  Bifliup  fays,  Tie  Duke  bad  lodged  a Bill  of  Divorce,  See.  But  by  the  foregoing  Proceedings,  it  appears  they  examined  WitneJTei,  heard  Count'd,  and  then  flung 
out  the  Bill. 

But  in  it;?,  Hit  Grace  obtain'd  an  Aft  of  Parliament  for  a Divorce,  (Sec  Vol.  V . p.  539.)  and  the  Dutcljefs  afterwards  married  Sir  Join  Germaine,  Bart. 
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XLV.  I he  Proceedings  again]}  the  Bifiop  of  Rochefler  * before  the  Lords  of  the  Privy  Council > 1692, 
4 Will.  & Marie,  in  Relatmi  to  a Plot  to  Before  King  Janes  the  Second. 

Written  by  the  Bishop  Himfelf. 


ON  Saturday.,  the  feventh  of  May,  of  this  prefent  Year  1692,  in  the 
Evenin'?,"  as  1 was  walking  in  the  Orchard  at  Bromley,  meditating 
on  lomethinfl  defined  to  preach  the  next  Day,  I law  a Coach  and  four 
Horfes  flop  at  the  Gate,  out  of  which  two  Pcrfons  alighted.  Immedi- 
ately I went  towards  them,  believing  they  were  foir.e  of  my  Friends 
coming  to  give  me  a Vilit.  By  that  Time  I was  got  to  the  Gate,  they 
were  entered  into  the  Hall,  and  met  me  about  the  Middle  of  the  Court. 
The  Chief  of  them  perceiving  me  to  look  wiflly  on  them,  as  being  alto- 
gether Strangers  to  me,  fr.id,  My  Lord,  perhaps  you  do  not  know  me : 
my  name  is  Dyvt ; I am  Clerk  of  the  Council,  and  here  is  one  of  the 
Kin"’?  Meflengcrs.  I am  ferrv  I am  lent  on  this  Errand  ; but  I am  conic 
to  aueft:  you  upon  Sufpicionof  High  Treafon. 

Sir,  fa  id  1,  I fuppofe  you  have  a Warrant  for  fo  doing  j I pray  let  me 
fee  it.  "He  fbewed  it  me  : I read  it  j and  the  firft  Name  1 lighted  on  being 
the  Ear!  of  Nottingham's,  I faid , Sir,  I believe  this  is  my  Lord  Nottingham' s 
own  Hand,  and  1 fubrr.it.  What  are  your  Orders  how  to  difpofc  of  me  ? 
My  Lon!,  find  he , I mull  firil  fcarc h your  Perfon,  and  demand  the  Keys 
you  have  about  you.  My  Keys  I prcfcntly  gave  him.  He  fearched  my 
Pockets  and  found  no  Papers,  but  forne  poor  Notes  of  a Sermon,  and  a 
Letter  from  Mr.  B.  Fairfax  about  ordinary  Buftncfs. 

Now,  fays  he.  My  Lord,  1 muft  require  to  fee  the  Rooms  to  which 
thefe  Keys  belong,  and  all  the  Places  in  the  Houfc  where  you  have  any 
Papers  or  Books.  I ftraighc  conducted  him  up  Stairs  into  my  Study. 
This,  Sir,  ftid  I,  is  the  only  Chamber  where  I keep  all  the  Books  and 
Papers  I have  in  the  Houfc.  They  began  to  fearcli,  and  with  great  Rea- 
dinefs  turned  over  every  Thing  in  the  Room,  and  Clofets  and  Prcffcs, 
Ihaking  every  Book  by  the  Cover,  opening  every  Part  of  a Chcft  of 
Drawers,  where  were  many  Papers,  particularly  iome  Bundles  of  Ser- 
mons ; which  I told  them  were  my  proper  Tools,  and  chat  all  that  knew 
me,  could  vouch  for  me ; it  was  not  my  Cultom  to  have  any  Treafon  in 
them.  They  read  fcvcral  of  the  Texts,  and  left  them  where  they  found 
them.  But  in  one  Corner  of  a Prcfs,  which  was  half  open,  they  met 
with  a great  Number  of  Letters  filed  up.  I allured  them  they  were  only 
Matters  of  ufual  friendly  Correfpondence,  and  moll  of  them  Were  of  laU 
Year’s  Date.  Mr.  Dyz's  looking  on  fomc  of  them,  found  them  to  be  fo ; 
and faid , If  he  had  Time  to  view  them  all,  he  might,  perhaps,  fee  Rea- 
fon  to  leave  them  behind  ; but  being  exprefly  commanded  to  bring  all 
Letters,  he  muft  carry  them  with  him.  I left  him  to  do  as  he  pleafed  ; 
fo  they  lealed  them  up. 

Then  they  went  into  my  Bed-chamber,  and  the  Clofets  adjoining, 
doing  as  they  had  done  in  my  Study,  feeling  about  the  Bed  and  Hang- 
ings, and  knocking  the  Waiufcot  in  feveral  Places,  to  fee  if  there  were 
any  private  Hole,  or  fecret  Conveyance. 

After  that,  they  came  dawn  Stairs,  and  fearched  the  Parlour  and 
Drawing  Room  on  that  Side  of  the  Houle  with  the  like  Exactnefs.  In  all 
thefe  P.ooms  lobferved  they  very  carefully  pryed  into  every  Pan  of  the 
Chimnies;  the  Mcffcrrgcr  putting  his  Hand  into  every  Flower-Pot, 
which  1 then  fpmewhat  lmiled  at : But  fincc  I found  he  had  but  too 
much  Reafon  fo  to  do. 

When  they  had  done  fcarching  in  all  thofc  Rooms,  and  in  the  Hall,  as 
they  were  going  out,  and  had  taken  with  them  what  Papers  they  thought 
lit,  they  catried  me  away  in  the  Coach  that  brought  them.  By  the  Way, 
wc  met  my  Servant,  Mr.  Moor,  coming  from  London:  I called  out  to 
him.  Have  you  any  Letters  for  me?  He  gave  me  three  or  four,  which  I 
delivered  to  Mr.  Dyvt  to  open,  who  found  nothing  in  them  but  Mattcis 
of  private  Concernment,  or  ordinary  News.  And  fo  between  Ten  and 
Eleven  at  Night  wc  arrived  at  IVhitthall,  and  1 was  brought  to  my  Lord 
Nottingham,  whom  1 found  alone  in  his  OiEce. 

My  Lord,  faid  /,  1 am  come  upon  vour  Warrant ; but  certainly  there 
muft  be  fome  great  Miftakc,  or  black  Villainy  in  this  Bufsnefs : For  1 de- 
clare, as  in  the  Prefcncc  of  God,  I am  absolutely  free  from  any  juft  Ac- 
cufation  relating  to  the  Government.  His  Lordjhip  told  me,  lie  himfelf 
was  much  fur  prized  when  he  heard  my  Name  mentioned.  1 intreated  him 
I might  be  examined  that  Night,  if  any  Witneffcs  could  be  produced 
attain  l!  me.  fit  faid.  That  could  nut  poftibly  be,  becaufetlrc  Lords,  who 
had  ih:  Management  of  fuch  Affairs,  were  feparated,  and  gone  Home: 
Butth.it  1 waf  to  appear  before  them  the  next  Day;  and  in  the  mean 
Time,  all  the  Civility  fhould  beCaewn  tne,  that  could  be  cxpeclod  by  a 
Man  in  my  Condition. 

My  Lord ,fudl,  I hope,  it  being  fn  very  late,  you  will  fuller  me  to 
lie  at  my  own  Houle  at  ll'fhn  nftr,  He  replied.  You  lhall  do  fo;  but 
you  muft  have  a Guard  of  Soldiers  and  a Mdlenger  with  you.  A Guard 
of  Soldiers , fold  I,  My  Lord,  mcthinksis  not  fo  necefiary  to  fccurc  one  of 
my  Profclboit;  I Ihould  rather  offer,  that  I may  have  two  or  more  M«f- 
fengers  to  keep  me,  though  that  may  put  me  to  greater  Charges.  My 
Lord,  fail  he,  1,  for  my  own  Part,  would  be  glad  if  I might  take  your 
Parole  ; but  I muft  do  what  I may  anfwer  to  others,  and  therefore  1 pray 
be  content. 

At  this  I acquicfced ; only  adding.  My  Lord,  here  are  divers  Papers 
brought  up  with  me,  which  upon  my  Credit,  are  but  of  common  Im- 
portance ; yet,  bccaulc  they  arc  theft  ofthem  private  Tdk  among  Friends, 
there  may  be  fome  Exprcflions,  which  no  Man,  if  it  were  his  own  Cafe, 
would  be  willing  to  have  divulged;  and  therefore  1 defire  your  Lordihip 
-will  take  Care  they  may  not  be  Ihcwn  to  the  Prejudice  of  any.  He  an- 
fivtred.  You  have  to  do  with  Men  of  Honour  : And  you  lhall  have  no  Oc- 
cafion  to  complain  upon  that  Account. 

And  fol  was  conveyed  Home  to  WeflminjUr  by  Mr.  Dyvt  and  Mr* 


Knight,  Mcflcngcr,  in  the  Coa'h  with  me,  and  a Guard  attending  on  each 
Side.  After  we  came  to  the  Dtariery.Mr.  Dyvt  having  diligently  fur -.eyed 
rny  Lodgings,  and  the  Avenurs  to  them,  left  me  about  .Midnight,  with  a 
Uriel  Charge  to  the  Mcfiengcr  and  Soldiers,  not  to  gi\e  me  any  unne- 
cdlary  Difturbancc ; but  to  uatch  carefully  at  my  Bed-Chamber  Door, 
’till  further  Orders,  which  tiny  did. 

The  next  Day,  being  Sundry,  ALy  the  eighth,  Mr.  Dyne  came  again 
to  me  about  Noon,  to  acquaiit  me.  That  I was  to  attend  the  Committee 
of  the  Council  that  Evening  by  Six  of  the  Clock.  And,  fays  be.  My 
Lord,  I fuppofe  you  have  he.-?  alfo  at  Wrjlminjlcr,  a Room  where  you 
keep  the  reft  of  your  Books  and  Papers.  I told  him,  I had.  Then,  fid 
j he,  I have  a Commifliou  to  fea  ch  there  likewife ; particularly  in  your  Ca- 
I binet.  I {hewed  him  my  Library,  and  gave  him  the  Keys.  *de  opened  all 
the  Prefics  of  Books,  and  viewed  particularly  every  Shelf,  and  examined 
every  Drawer  in  the  Cabinet : But  Ending  nothing  there  of  a lat;  ‘Date,  or 
that  might  afford  any  the  leal:  Shadow  of  a T raitorous  Correfpondence, 
he  went  away  without  removing  any  one  Paper  thence. 

At  the  Time  appointed,  1 vas  brought  by  the  Mcfiengcr  and  Guard  01 
Whitehall,  where  a fele&Numlcr  of  the  Lords  of  the  Council  were  aiTem- 
bled  at  my  Lord  Nottingham's  Lodgings.  There  were  prefent,  (as  I re- 
member ) tire  Earl  of  Dtvonjbht,  Lord  Steward  ; the  Earl  of  Dsrjit,  LorJ 
Chamberlain;  the  Earl  of  Nttingham,  Secretary  of  State;  the  Ear)  of 
Rochefler , the  Earl  of  Portland,  the  Lord  Sydnty,  Lord  Lieutenant  of  Ire- 
land, and  Sir  Edward  Seymour. 

When  I was  entered  the  Rcom,  and  come  to  the  End  of  the  T able, 
my  Lord  Nottingham  began. 

Earl  of  Nottingham. " My  Lord,  you  cannot  but  think  it  muft  be  fome 
extraordinary  Occafion  whiclihas  forced  us  to  fend  for  you  hither  in  this 
Manner. 

Bijhop  o/Rochcfter.  My  L>rd,  I fubmit  to  the  Niecfililes  of  State,  in 
fuch  a Time  of  Jcaloufy  and  Danger  as  this  is. 

Ear!  of  N.  My  Lord,  I am  to  alk  you  fomc  Queflions,  to  which  wc 
delire  your  plain  and  true  AttlVers. 

Bijhop  of  R.  My  Lords,  I afore  you  mine  lhall  be  fuch ; as,  I hope,  I 
have  been  always  taken  fora  Man  ofSimpIicity  and  Sincerity. 

Earl  of  N.  Have  you  comprfed  a Declaration  for  the  prtlent  intended 
Dcfccntof  the  late  King  'fame  into  England ? 

Bijhop  of  R.  1 call  God  to  Witnefs,  I have  not. 

Earl  o/N.  Did  you  ever  dmv  up  any  Heads,  or  Macrtials  for  fuch  a 
Declaration  ? 

Bifuop  of  R.  Upon  the  lamcfolemn  Afleveration,  I never  did. 

Earl  of  N.  Wcreyou  ever  hllicited,  or  applied  to  by  any  Perfon,  for 
the  undertaking  fuch  aWork  i 
Bijhop  of  R.  I never  was. 

Earl  of  N.  Do  you  hold  an)  Corrcfpondcncies  abroad  in  Frame  ? 

Bijhop  of  R.  I do  not  hold  aty. 

EarlfN.  Have  vou  ever  igned  nnv  Affociation  for  reftoring  the  late 
King  fames? 

Bijhop  of  R.  I never  frgned  rny. 

Ea<  l of  N.  Do  you  know  of  any  fuch  Afibciation  ? Or  any  Perfons  that 
have  fubfer  ibed  one  ? 

B’Jitop  rf  R.  Upon  the  Word  of  a Chriftian,  and  a Pifhop,  I know  of 
no  fuch  Thing  ; nor  of  any  Pr.-fon  who  has  fobferibed  any  Paper  of  that 
Nature. 

Sir  Edward  Seymour.  My  Lord  Bifliop  of  Rochefler,  Wc  have  exa- 
mined the  Papers  "that  were  felted  in  your  Clofct  at  Bromley  : Wc  find  no- 
thing in  them  but  Matters  of  ordinary  and  innocent  Converffttion  amonv 
Friends;  only  we  have  one  Soup!-,  That  there  are  few  or  no  Letters 
among  them  written  finer  Lad-Day  Lift. 

Bijhop  of  R.  Sir,  I fuppofethcre  may  be  fome  of  a Date  fince  that 
Time  in  the  Bundles  : If  I hal  preferved  more,  they  would  have  been  of 
the  fame  Nature  with  the  reft  that  you  have,  that  is,  concerning  com- 
mon Intelligence,  and  the  Talk  of  the  Town  ; not  any  Scctets  oT  Stare, 
oragairift  tine  Government.  VI y Lords,  I hold  no  Correfpandencics  of 
that  Kind.  When  lam  in  tic  Country,  I defire  fomc  Friend  or  other 
here,  to  let  me  know  how  the  World  g a s,  that  1 may  inform  invfelf,  and 
the  neighbouring  Gentlemen,  of  theTruth  of  Things,  and  prevent  the 
fpreading  of  falle  News:  Andafrcrwards  I file  up  fucli  Letters. accordin'* 
to  their  Dates  fas  you  may  jrrccivc  1 did  thclc),  that  at  any  Time! 

1 may  have  a prefent  Rccourfc  o them  to  refreih  my  Memory  in  any  pail 
Tran  faction. 

My  Lords , Thofc  arc  all  I bought  worth  keeping  of  this  Kind  thefe 
two  raff  Years  : And  I hope  the  Clerk  of  the  Council  has  done  rnc  the 
Juftice  to  acquaint  your  Lordlips,  how  1 was  apprehended,  out  of  my 
Houle  j and  how  narrowly  I rrylelf,  and  my  Study,  and  Lodging-Cham’- 
ber,  and  other  Rooms,  were  barchcd  : So  that  it  was  irnpoilible  for  me 
to  have  fuppreffed  or  finotherrd  any  one  Writing  from  you  4 and  really 
1 believe  there  was  not  a Nttc,  or  leuft  Scrip  of  Paper  of  any  Coni;- 
quence  in  my  Pollcffion,  but  they  had  a View  of  it. 

Earl  of  Devon,  But,  my  laird,  it  is  probable  a Man  of  your  Intcreft 
and  Acquaintance,  muft  haveeccivcd  more  letters  lince  than  are  hereto 
be  found.  We  fee  here  are  rainy  concerning  Affairs  that  palled  juft  be- 
fore that  Time. 

Bijhop  of  R.  My  Lords  ; A Ittle  before  the  Ccneluiior.  of  the  laft  SelE- 
on  of  Parliament,  1 obtained  Leave  of  the  Houle  of  Lords  to  re: ire  into 
the  Country  for  tire  Recovery  of  my  Health.  During  my  Abode  there, 
as  long  a$  the  Parliament  coninued,  1 was  lomtwhac  curious  to  ltarn 

what 


* Dr-  Sprat. 
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what  nafe’d  in  both  Honk;  ; an.!  therefore,  as  your  Lord fhip  has  obferv'd, 

1. otters  came  thicker  to  me  about  that  time  : But  when  the  Parliament 
was  up,  very  little  happening  that  was  remarkable  in  that  Interval,  I 
was  r.ot  fa  mindful  to  prclerve  the  Letters  that  came  to  me,  whillr  all 
Things,  buth  Abroad  and  at  Home,  were  rather  in  Preparation  than 
Action.  T 

Bcfides  that,  fince  the  Time  your  Lordfhips  fpeak  of,  1 was  twice  or 
<hnce  in  Town  for  fevcral  Days  together  ; oucc  cfpccially,  upon  a pub- 
lick  Occalion,  the  Annual  Ele&ion  of  IFeft.injhr School,  which  detain  d 
me  here  about  a Week : AnJ  thefo  arc  the  true  Reafons  why  you  find  fo 
few  Leitrrs  to  me  fince  the  Date  of  Time  vour  Lordfhips  have  mentioned. 

Eal  ,/N.  Will  it  pleafe  your  LmdCiips  to  aft:  the  Biftiop  of  Rt- 
tX-tfler  ahV  more  Qurllions  ? 

Tbcv  being  all  blent,  / [aid,  . , , 

My  Lords  , l cannot  imagine  how  it  comes  to  pals,  that  t mould  t>e 
thus  fofpe^ed  to  be  guilty  of  any  Contrivance  again tl  the  Government : 

I think  I may  appeal  to  all  that  know  me,  1 am  fore  1 may  to  all  my 
Neighbours  In  the  Country,  where  I live,  that  there  has  no  Man  fob- 
inittcd  to  it  more  peaceably  and  quietly  than  I have  done,  ever  fince  the 
Rrtsiuiim r ; and  1 n.trft  own,  I di.i  it  bot  h upon  a Principle  of  Confcience 
and  Gratitude.  Of  Confcience  ; becaufe  1 cannot  fee  how  the  Church  of 
England , and  the  Wholt  Prati/lont  Religion,  can  be  preferv’d,  but  upon 
this  Foundation;  fiiurc  an  Invafion  from  France cannot  but  be  deftrucuve 
to  Bltb.  And  of  Gratitude;  becaufe,  as  you  all  know,  1 happen'd  to 
be,  in  die  late  Reign,  engag’d  in  an  Affair,  which  fince  1 have  been 
taught  was  illegal.  [The  EccleEaftteal  Csnmiffion-3  And  though  l may 
lay,  I Hopp’d  betimes,  and  did  no  great  Hurt,  hut  hindered,  as  much  as 
1 could,  whilft  I acted  ; yet  1 afi«l  fo  long,  that  I might  have  expected 
to  he  fevcrtlv  runifh’d  for  what  I did.  But  the  King’s  and  Queen’s  1 art, 
in  the  General  Pardon,  was  fo  gracious  and  benign,  in  making  it  their 
own  Aa,  and  not  excluding  me  out  of  it,  that  their  Majdlies  have 
thereby  laid  on  me  an  Obligation  never  10  be  forgotten. 

Upon  this  1 was  hid  to  withdraw  ; and  about  an  Hour  after,  the  fame 
Clerk  of  the  Council  was  fer.t  to  tell  inc.  The  Lords  had  order’d  I 
fhould  return  to  my  own  Houfc,  and  be  under  the  lame  Confinement  as 
before,  of  a MeCcngcr,  and  a Guard  of  Soldiers : And  there  I fhould 
Shortly  hear  what  their  Lordfhips  would  determine  concerning  me.  He 
Hknvifc  alii  the  Mtffengtr  and  the  Guards,  That  he  had  a Uriel  Command 
to  them,  to  ufe  me  with  all  Refpcct ; only  to  take  Care  that  I fhould  be 
fafely  kept,  and  forth-coming.  Nor  indeed  had  I any  thing  to  objedt 
againft  their  Behaviour:  For,  as  Mr.  Dytn  demean'd  himfelf  always  to 
me  like  a Gcnleman,  and  the  Mdl'enger  was  very  Civil,  fo  the  SoIJiers 
thcmfolvcs  were  as  cal'y  and  quiet  to  the  reft  of  my  Family,  as  if  they  had 
been  a Part  of  it.  . , 

The  fume  Evening  Mr.  Djvt  came  Home  to  me,  and  brought  me  all 
my  Papers,  telling  me.  That  the  Lords  had  heard  him  read  them  over  : 
ond,  having  no  Exception  againlt  them,  had  fent  him  to  return  them  all 
fufc  to  me  again. 

Thus  guarded,  I continued  from  that  Day,  ’till  the  iSih  of  May, 
tinder  the  Cuftody  of  a Meflengcr,  and  of  four  Ccnlincls,  who  watched 
Day  and  Night,  and  were  relieved  every  cigbt-and-forty  Hours. 

But  then,  having  hoard  nothing  in  the  mean  lime  from  the  Lords,  I 
■wrote  this  Letter  to  the  Earl  of  Nottingham. 

My  Lord,  . n. 

« /VS  I have  all  this  while,  according  to  my  Duty  to  their  Majclties 
it  - x Government,  with  Patience  and  Humility  fobmjtted  to  my  Con- 
11  finonent  under  a Guard  of  Soldiers  and  a Meflengcr  ; fo  now,  fcar- 
“ ing  that  my  longer  Silence  maybe  interpreted  as  a Miftruft  of  my 
“ limoctr.cy,  I think  it  becomes  me  to  make  this  application  to 
« vour  Lordlhip,  carncitly  entreating  you  to  reprefent  my  Condi- 
«*  tion  and  Rcqueft  to  the  Mod  Honourable  Board,  where  I was  'exa- 
ct mined.  I entirely  rely  on  their  Juflice  and  Honour,  that,  if  they 
“ find  nothing  real  againlt  me,  (as  God  knows,  I am  confcious  to  myfelf 
«i  they  cannot)  they  would  be  pleated  to  order  my  Enlargement.  1 am 
« forced  to  be  the  more  importunate  with  your  Lordlhip  in  this  Bufincfs, 

•i  becaufe  it  is  very  well  known,  in  what  a dangerous  Condition  of 
•*  Health  1 went  out  of  Town  towards  the  latter  End  of  the  Scllion  of 
“ Parliament:  And  I find  my  Diltcmpci  very  much  incrcafcd  by  this 
“ clofe  Rcftraint,  in  a 'l  ime  when  1 was  juft  entering  upon  a Courfc 
“ of  Phyfick  in  the  Country. 

My  Lon/, 

J am  Your  Lordjhtp's  meji  humble, 

and  mjl  obedient  Servant, 

Uaj  it’.  IF#*.  Tho.  Roffen. 

To  Hie  Right  Honourable  the 
E.iri  of  Nottingham,  Principal 
Secretary  of  State. 

This  Letter  was  read  in  the  Cabinet-Council  that  Day,  and  it  had  the 
drifted  Effcdt;  for  thereupon  I was  ordered  to  lie  difeharged  that  Even- 
ing ; which  accordingly  was  done  at  Ten  at  Night,  by  Mr .Shorter,  a 
Meftengcr  of  the  Chamber,  coming  to  my  Houfc,  and  difmiffing  the 
Mefllngcr,  and  taking  off  the  Guard. 

The  next  Morning,  being  May  the  19th,  to  prevent  any  Concourfc, 
or  Congratulations,  ufoal  upon  foch  Occafions,  1 retired  early  to  Brm- 
irr,  where  I remained  quiet ’till  June  the  ninth,  little  dreaming  of  a worfe 
Mifchicffti.il  hanging  over  my  Head. 

But  that  Day,  being  Tbwjday,  as  I was  upon  the  Road,  coming  to 
tPeJlmi«/itr,  to  the  Meeting  ol  Dr.  Bujhy’s  Preachers,  who  affcmblc  once 
a Term  at  my  Houfc  there,  I was  ftopt  by  a Gentleman,  that  brought 
me  this  Letter  from  my  Lord  Nottingham. 

Mv  Lord,  IVhiuhall,  June  8,  1692. 

/Mull  defne  war  Lordjhip  to  be  at  my  Office  on  Friday  Morning  by  Ten  ef 
tue  Choi. 

1 cm  your  Lordftiip's 

Moft  humble  Servant, 

Nottingham. 

For  the  Right  Kocrcnd  the 
L-:rri  RHfcop  of  Rectc/ter, 
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I afkcd  the  Bearer,  whether  he  h2d  any  farther  Orders  concerning  me  l 
Htanfwered,  No:  But  was  forthwith  to  return,  I deli  red  him  to  ac- 
quaint his  Lord,  that  1 was  now  going  to  Town  upon  other  Butins f;, 
but  that  l would  prefentiv  wait  on  him  at  Wtietr/ujl:  Accordingly  ir.-n 
Lambeth  I went  to  his  Office.  When  my  Lord  came  to  me,  i told  him, 
that  having  met  with  his  LonUhip’s  Letter  accidentally  in  my  Way  to 
Wejlminjler,  1 thought  it  bell  to  come  prcfonUy  to  know  his  Plcafure. 

Earltf  N.  My  Lord,  there  is  a Miltakc ; I gave  you  Notice  to  be 
here  To-morrow  Morning  ; And  that  is  the  Time  you  are  appointed  to 
appear  before  the  Committee  of  the  Council. 

'B'J'hp  of  R.  However,  My  Lord,  being  in  Town  ©seasonally,  I 
thought  it  became  me  to  urct'eut  myfelf  U>  you  as  foon  as  I cou!  i : And 
I now  make  it  my  Rrqucii,  if  vour  Lordlhips  have  any  thing  forth- : to 
fay  to  me,  I may  be  convened  neforc  you  this  Day. 

Earl  of  Is.  1 fear  you  cannot' be  fo,  for  there  is  much  Bufincfs  to  be 
this  Afternoon,  both  at  the  Great  Council,  and  the  Committee;  but  1 
will  fend  you  Word  to  the  Deanery,  if  you  can  be  called  this  Evening - 
In  the  mean  Time  you  have  your  foil  Liberty  to  go  where  you  pleqfo. 

Thus  I went  Home  : but  having  no  Notice  from  my  Lord  that  Night 
the  next  Day,  being  June  rhe  10th,  about  Ten  of  the  Clock,  1 came  to 
his  Loidlhip’s  Office,  where  were  met  the  fame  Lord;  as  before ; only,  1 
think,  the  Ezrl  of  Portland  was  not  there,  and  the  Earl  of  Pembroke, 
Lord  Privy-Seal,  was. 

When  I was  called  in,  bcfides  the  Privy  Councillors  that  fat  about  the 
Table,  there  was  Handing  againft  the  Wall  a very  ill-favour’d  Man,  who 
afterwards  prov'd  to  be  Blackhead-,  with  whom  Ilnait  perceiv’d  1 was  font 
for  to  be  confronted. 

For,  as  foon  as  I was  in  the  Room,  my  Lord  < Nottingham  faid.  My 
Lord,  Do  you  know  that  Perfon  ? 

Bijhtp  c/"R.  My  Lord,  1 have  ten  this  Man's  Face,  but  I cannot 
immediately  recoiled!  where. 

Earl tf  N.  1 pray  view  him  well.  Has  he  never  brought  you  any 
Letters  from  one  Mr.  Young  ? 

Bilhsp  of  11.  1 do  call  to  Mind,  he  has  brought  me  a Letter.  I can- 

not in  a Moment  remember  from  whom  it  was. 

Em  l of  H.  He  lays  it  was  from  one  Yeung. 

liijhip  of  R.  I think  it  was  at  my  Houle  at  Bromley  chat  he  deliver’d 
it  me ; bu  t I verily  believe,  it  was  not  from  any  of  the  Name  of  Young. 

Blackhead.  I was  with  the  Bilhop  of  Rrcht/ler  at  Bromley:  1 brought 
him  a Letter  from  Mr.  Yeung , and  1 received  an  Anfwer  to  Mr.  Young 
back  again  from  the  Biftiop. 

Thus  far,  during  the  beginning  of  this  Examination,  I Hood  with  my 
Face  againft  the  Window,  and  my  Eyes  being  fo  very  teuder  and  focbi« 
as  they  arc,  1 had  not  a perfect  View  of  Blcclh/ady  but  he  fo  confidently 
affirming.  That  he  had  of  late  carried  Letters  between  me  and  one  Young, 

1 changed  my  Station,  and  got  the  Light  on  my  Back ; and  then  imme- 
diately, having  a true  Sight  of  his  very  remarkable  Countenance  and 
Habit,  and  whole  Perfon,  and  being  alfo  much  affifted  by  his  Voice, 
which  is  very  loud  and  rude,  I did  (by  God’s  Blcfiing)  perfectly  call  him 
to  Mind. 

Bifi’.p  of  R.  Now,  my  Lords,  by  the  Advantage  of  this  Light,  I do 
exactly  remember  this  Fellow,  and  Part  of  his  Bufincfs  with  me  at  Brom- 
ley. yVhat  he  fays  of  Young  cannot  be  true.  I know  not  for  what  Pur- 
pofc  he  affirms  this ; but  upon  my  Reputation,  it  is  utterly  falfo,  that  he 
ever  brought  me  a Letter  from  one  Young. 

Earl  of  N.  My  Lord,  He  fays  particularly,  it  was  upon  a Faft-dny. 

Bijhop  cfR.  My  Lords,  1 do  remember  this  Fellow  was  with  me  at 
Breathy  on  a Fatt-Day  : By  the  fame  Token,  1 told  him,  he  lhoul.1  ftaf 
'till  after  Evening-  Prayers,  and  mult  expedt  only  a falling  kind  of  Meal. 
But  1 hen  l would  return  an  Anfwer  to  Ills  Bufincfs. 

Blackhead.  It  was  upon  a Faft-Dav.  1 did  cat  with  the  Bifliop’s  Ser- 
vants; and  1 received  an  Anfwer  from  his  own  Hand,  to  the  Letter  1 
brought  him  from  Mr  .Young. 

Btjhop  of  R.  My  Lords,  This  that  he  fays  of  Young  is  a wicked  Lye: 
All  my  Corrcfoondcncies  are  fo  innocent  (as  I hope  your  Lordfhips  can 
teftifv)  that,  if  I had  received  a Letter  from  any  Mr.  Young,  I ftiould  have 
no  Rcafon  l'o  pofirivcly  to  deny  it.  I bel'ecch  you,  examine  this  Fellow 
thoroughly,  and  I doubt  not  but  you  will  difeover  lame  impudent  Knavery. 

1 Hand  to  it ; I am  fore  there  is  no  Perfon  whofe  Name  is  Young,  with 
whom  l have  of  late  Years  maintain’d  any  Intcrcourl’c  by  Letters. 

Earl  of  Devonfhire.  My  Lord,  Is  there  no  Perfon  of  the  Name  ol' 
Young,  a Clergyman,  with  whom  you  are  acquainted  ? 

Bijhop  of  R.  Oh!  My  Lord,  there  are  two  excellent  Pcrfons  of  the 
Name  of  Young , both  Clergymen,  to  whom  l have  the  good  Fortune 
to  be  very  well  known:  The  one  was  your  Brother  Ojforys  Chaplain,  and 
is  now  Prebendary  of  /FinclufUr ; the  other  was  Canon  of  IVindfar,  when 
I was  a Member  of  that  Church,  and  is  there  ft  ill.  But  I luppofc. 
neither  of  tlicfc  are  the  Yeungs,  whofe  Corrcfpondence  this  Man  objects 
to  me.  I fhould  take  it  for  an  Honour  to  correl’pcnd  with  them.  But, 
in  Truth,  it  has  fo  happtn’d,  that  I have  neither  written  to,  nor  received 
one  Letter  from  either  of  them  thefc  many  Years,  to  the  heft  of.  my 
Knowledge. 

Blackhead.  The  Biftiop,  if  he  pleafe,  may  remember  it  was  Relnt 
Ytung,  from  whom  1 brought  him  a Letter. 

Earl  of  1$.  How  long  ago  fay  you  it  was  ? 

Blackhead.  It  was  about  two  Months  ago. 

Bijhopef  R.  I have,  indeed,  my  Lords,  feme  obfeu re  Remembrance, 
that  Ionic  Years  ago,  there  was  one  writ  to  me  out  of  Newgate,  under 
the  Name  of  Robert  Ytung,  pretending  to  be  a Clergyman;  and  I local 
foincthing  of  the  Contents  ot  his  Letter.  It  was  to  tell  me.  That  he 
and  his  Wife  lay  in  Prifon  there  upon  a falfo  Accufation,  of  which  he 
hop’d  they  fhould  be  fpeedily  clear'd.  In  the  mean  Time,  be  defired  ate 
to  recollect,  that  he  had  officiated  l’ome  Weeks  for  the  Chaplain  at  Bnxley- 
College,  and  had  preached  once  or  twice  in  the  Parilh-Church  there.  He 
intreated  me  to  give  him  a Certificate  of  this,  becaufe  h would  ffond  him 
in  much  Stead,  in  order  to  his  Juftification  : And  withal,  that  I woulJ 
fend  him  fotr.ethmg  out  of  my  Charity,  for  his  and  his  Wife’s  Relief 
in  their  great  Diftrefs. 

This,  my  Lords,  1 dare  fay,  was  the  whole  Subftar.ee  of  that  Letter; 
and  this  was  twe  or  fhrtS  Years  ago  at  Icaft. 

4 T« 
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To  that  Letter  I am  Pure  I made  no  Reply  in  Writing.  Only,  having 
not  the  lead  Remembrance  of  hint  tnyielf,  j enquired  in  the  -Neighbour- 
hood, a nd  among  the  Widows  in  the  College  j intending  to  have  lent  him 
(hmc  Alms  fuitab'e  to  his  OnJiiion  and  mine,  had  1 found  him  worthy. 

But  upon  Enquiry,  l received  from  all  Hands  to  very  ill  a Character 
both  of  this  Ysnnr  and  Iris  Wife,  that  1 rcfolv’d  to  give  him  no  Anfwcr 
at  all  ; and  1 have  never  hreitJ  any  thing  more  of  him  to  this  Day. 

But  now,  I b.- fetch  your  Lordfljrps,  to  give  me  Leave  to  fpeak  to  this 
Pertbn,  myfelf : And  they  intimating  I fhould  do  as  1 though:  bert,  J Lid 
to  Kim  ; 

I conjure  you,  in  the  Prefrnce  of  thefe  Noble  Lords,  and  efperiftlly  of 
the  Great  LORD  of  Heaven  and  Larin,  that  you  will  declare  the 
Truth  of  what  1 am  going  to  elk  you. 

When  you  e rne  to  my  Houfe  "at  Brtmhy,  upon  a Fad- Day  it  was,  I 
think  the  tii  lE  Fart  of  this  Year ; Did  not  you  defire  to  fpcak  with  me,  as 
having  a Letter  lot  me  ? When  I came  to  you  Into  my  HJI,  Did  not  you 
Sill  kneel  down,  and  alk  me  Blcffing  r lira  you  nor  then  deliver  ine  a 
Letter,  affirming  it  was  from  a Country  Minillcr,  a Doctor  of  Divinity  ? 
Did  not  you  tell  me,  You  were  hie  Servant,  or  Badiff?  And  that  your 
Mafter  had  lent  you  on  purpoi’c,  many  Miles,  to  receive  an  Anfwcr  your- 
Iclf  to  that  Letter  ffbni  my  own  Hand  ? 

Blockhead.  I never  brought  a Letter  to  the  Bifltnp  nf  Rtiltfltr  from  a 
Country  Minifter;  J know  no  fuch  Doctor  of  Divinity:  Nor  ever  was 
Servant  to  any  : 1 only  brought  a Letter  to  tht  Bifimp  fiom  Mr.  Yeung. 

B.jlep  of  R.  My  Lords,  what  I fay  is  moil  certainly  true.  This  Man 
bad  never  any  oihtf  Bulinefs  with  me,  hut  in  relation  to  that  Li  tter, 
'pretended  by  nim  [for  now  I find  it  was  hut  a Pretence)  to  be  written  to 
me  by  an  eminent  Country  Divine  in  Buckinghimjhire,  a Pcrfon  of  a con- 
fidcrablc  Euate,  »s  he  told  me.  My  Lon!*,  1 cannot  yet  call  to  Mind 
the  Doctor's  Name;  but  the  Bufinefs  of  the  Letter  I atn  in  great  Part 
Matter  of,  and  it  w.u  to  this  Purpufe : 

That  t litre  was  .1 1'  rfo»,  ( naming  him.)  who  had  apply’d  to  him  to  be 
his  Curate;  but  that  lie  had  Reafon  to  fulpccfc  he  had  counterfeited  my 
Hand  and  Oral  for  Holy  Orders:  Therefore  he  defired  me  to  lend  him 
Word  tinder  mv  cwn  M,»nd  by  tile  Bearer,  his  Man,  whether  I had  Or- 
dain’d fuch  a One,  in  fuch  or  fur  St  Years  . That  if  i bad,  he  would 
v 11c our ••ge  and  entertain  him  j if  not,  he  would  lake  cate  he  fhauid  be 
pnnilii'd  for  his  f orgery. 

Now,  my  Lords,  upon  the  Receipt  of  fo  friendly  a Letter  by  this  very 
M lli  iirci,  1 bid  him  flay  a little,  and  I would  give  his  Matter  Satisfac- 
tion out  of  my  Uroits,  whether  l had  Ordain’d  sny  Muu  of  that  Name; 
which!  tiiought  1 had  not.  Accordingly,  my  Secretary,  and  I,  did  fe- 
derally turn  over  all  my  1'apers  relating  to’  fuch  Affairs,  as  carefully  aswc 
could ; sad  fending  no  fuch  Man’s  Name  in  them  ; in  which  w«  could  not 
bet-alily  deceiv’d,' becaufc  1 keep  methodically  (as,  no  doubt,  every  Bi- 
fhop  di.es J all  Recommendations,  Subfcriptions,  Teilimonials,  and 
Tulcsoi  thole  1 admit  into  Orders  ‘ 1 wreuc  the  fuppofed  Author  of  the 
Letter  as  civil  an  Anfwcr  as  he  fee med  to  deferve. 

That  i was  extremely  pleafed,  and  thankful,  tlut  3 mere  Stranger  to 
me  fhould  be  fo  careful  of  my  Reputation:  That  mv  Sccrctaiy,  and  1, 
had  diligently  examin’d  all  tfic  Books  where  fuch  Tningvarc  recorded: 
And  1 could  allure  him,  I never  had  Ordnin'd  any  fuch  Petfon  either 
Pricft  or  Deacon,  within  the  Space  limited  in  his  Letter,  or  at  any  other 
Time:  That  I fhould  look  upon  irasalignal  Service  dope  to  the  Church 
lit  g«  ncral,  and  a fptcial  Favour  to  me  in  particular,  if  be  would,  us  lie 
prortiired,  caufc  the  Counterfeit  to  be  apprehended,  lo  that  the  Cotirfe  of 
I.awmighl  pafe  upon  him. 

This  Letter,  my  Lords,  all  written  with  my  own  Hand,  I deliver’d  to 
tht:  Pcrfon  here  prefent : And  he  went  away  with  it,  .ifking  me  Blcffing 
again  upon  his  Knees,  and  promifing  I fhould  fpcedily  be  made  acquaint- 
ed with  the  Succcfs. 

E, irl  of  Dc-vo till. ire.  I prav,  my  Lord,  how  was  the  Letter  fuper- 
ferib’d  you  fent  back  by  this  Man  ? 

11  ft,',?,  of  R.  My  Lord,  it  was  to  the  feme  Perfnn,  with  the  feme  Su- 
per fcription  as  he  fubfnib'd  himfelf,  and  direfled  to  the  fame  Place, 
where  he  feid  he  was  Min  liter  ; tho’  the  Name  of  Place  or  Minifter  1 can- 
not yet  recover.  But  let  tha:  Letter  of  mine  be  produced,  and  it  will  put 
an  End  to  this  whole  Controverfy. 

BlackLeed.  The  Letter  I received  from  the  Bifhop,  was  fuperferib’d  to 
Mr.  Tiling,  ami  to  no  other. 

Bijbsp  of  R.  My  Lords,  this  is  a horrid  Falfchood.  I well  remember 
bow,  this  Follow  was  at  my  Houfe  a fecond  Time,  feme  Weeks  after  the 
firlt.  V.' hen  he  came,  1 was  in  the  Garden  with  feme  Gentlemen,  my 
Neighbours ; v.ht-rr,  firli  afking  me  Blcffing,  he  told  me.  His  Mafter, 
the  Doctor  had  taken  up  the  Pcrfon  who  had  forg'd  my  Orders:  Tint  the 
Man  flood  upon  his  Vindication ; but  that  his  Mafter  was  bringing  him 
Up  to  Lennon ; end  then  I fhould  hear  farther  from  him  : Adding,  That 
his  Mailer  was  a Man  ef  fuch  a Spirit,  and  fuch  a plentiful  Eftate,  that 
whenever  hefufjxded  a Man  to  be  a Rogue,  or  a Cheat,  be  v/ouid  fpare 
ao  Pains  to  difeovrr  him,  nor  think  any  Coft  too  much  to  get  him  pu- 
rifh’d.  Thefe,  my  Lords,  1 veil  remember,  were  the  Knave’s  very 
Words:  And  1 hope  your  Lordfhips  will  likcwilc  deal  with  him  in  the 
fame  Manner.  1 took  this  fecund  Mdlagc  Itiil  more  kindly,  and  order'd 
my  Servants  to  entertain  the  Me  denser  very  civilly. 

Blackhead.  I brought  no  fuch  Menage?  All  my  Bufinefs  with  theBi- 
fbop  was  from  Mr.  Young,  which  I fuppofe  was  of  another  Nature. 

Bi/tcp  of  R.  What  1 fay  is  fo  true,  that  I am  confident  feveral  of  my 
Servants  do  remember  the  Particular*.  For  this  Man  ftuck  not  to  declare 
his  Bufir.eA  before  them  all  ; very  much  magnifying  his  Mafter,  and  his 
Houfe-k’.c  p;r.:?,  and  vapouring  what  an  Example  he  would  make  of  the 
counterfeit  Pried,  without  putting  me  to  any  Trouble  or  Expencc. 

Earl  if  Devonfhice.  Has  vour  Lordfhip  none  of  thole  Servants  near  at 
Hand  r 

Bijtsp  of  R.  My  Lord,  fomc  of  them  arc  in  Town  ; and  one,  my  Se- 
cretary, Mr.  Mmrc,  bv  an  accidental  good  Fortune,  came  hither  with 
me:  He  was  without  when  1 was  call’d  in.  I doubt  not  but  be  will  fe- 
tisfv  y our  Lordfhips  what  was  this  Man’s  Errand  to  me : He  is  a young 
Vol.  VIII. 
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Man  of  great  Honefty,  and,  I believe,  would  not  tell  a Lye  to  feve  my 
Life  ; I am  fure  1 would  not  have  him. 

VVhilll  tire v were  calling  in  Mr.  M::rr,  ladled ; My  Lords,  I appeal 
to  the  great  God  of  Heaven  to  judge  between  me  and  this  Wretch,  touch- 
ing the  Truth  or  Falfhotxl  cf  wlut  we  fay,  and  to  deal  with  us  both  ac- 
cordingly at  the  laft  Day  of  Judgment : And  I d-re  alfo  appeal  to  yout 
Lordfhips  to  judge  between  us  by  what  appears  to  you  : For  did  you  ever 
fee  greater  Villainy,  and  ConfciouJncls  of  Guilt  in  any  Man’s  Counte- 
nance rhaii  in  his? 

By  this  Time,  Mr.  Moori  being  come  in,  I faid,  Moore,  Apply  your- 
lelf  to  my  Lord  Nottingham.  I charge  you,  do  not,  for  any  Confedera- 
tion or  me,  fpeak  any  Thing  which  you  cannot  juftify  for  Truth. 

Earl  ./"N.  Mr.  Mure,  Do  you  know  that  Perfem  there?  {feinting  to 
Blackhead.) 

Mr*  Moore.  My  Lord,  1 do  know  him  fo  far,  that  I have  feen  him 
once  or  twice  at  my  Lord’s  Houfe  at  Bnmltj. 

Earl  of  N.  What  Bufinefs  had  he  at  Bromley  ? 

Air.  M.  The  firft  Time  he  brought  a Letter  to  my  Lord. 

Earl  ef  N.  From  whom  r 

Air.  M.  My  Lord,  it  was  from  a Country  Minifter  in  BuAingbamJhire, 
a DoSor  of  Divinity,  as  he  wrote  himfelf ; his  Njme  was  Hcole. 

Eijhtp  of  R.  My  Lords,  1 now  very  well  remember  that  was  the  Name, 
Ho.kt,  or  l'omcthing  very  near  it.  There  may  b.  the  Difference  of  a Let- 
ter : I will  not  ftand  upon  that,  or  can  it  be  expected  I,  or  my  Servant, 
fhould  he  politive  as  to  every  Letter  of  a Name,  in  fofuddena  Quiftion. 
Earl  of  N.  Mr.  Moon,  What  was  the  Bufinefs  of  that  Letter  r 
Mr.  M.  My  Lord,  it  wa6  concerning  one  that  offered  himfelf  to  be  the 
DoCior’s  Curate,  whom  he  fufpccted  to  have  counterfeited  my  Lord’s  Let- 
ters of  Orders.  The  Dotlr.r  delired  my  Lord  to  look  into  his  Books, 
whither  he  had  Ordain'd  any  fuch  Pcrfon.  My  Lord  and  1 did  thereup- 
on fearch  all  the  Places  where  the  Memorial*  ol  fuch  Affairs  arc  krpt,  anil 
we  found  no  fuch  Name ; and  fo  my  Lord  himfelf  wrote  back  to  the  Doc- 
tor, bv  this  veev  Man  that  (lands  here. 

Earl  of  N . Mr.  M.  re.  Will  you  talc  your  Oath  of  all  this  ? 

Mr  M.  I am  ready  to  take  my  Oath  of  it,  if  you  plead:  to  give  it  me. 
Earl  cj  N.  What  fey  you,  Bltcllnai  ? You  fee  here  is  a young  Man, 
the  Biftiop’s  Secretary,  comes  in  by  Chance,  and  confirms  puiiclually 
what  the  Bifhop  had  laid  before,  concerning  your  Mcflagc  to  his  Lord  ; 
and  he  offer?  to  take  Ins  Oath  of  ir.  If  you  did  bring  a Letter  from  one 
Dr.  LI:  it.  Why  do  you  not  corifcfs  it  ? It  can  do  you  no  Hurt. 

Bai.kheinl.  1 know  ul  no  fuch  Divine  a<  Di.  Hooke,  nor  any  thing  con- 
cerning our  that  countcricitod  the  Bifhop’s  Orders.  The  Letter  I bropgbt 
wa?  from  Mi.  Toting. 

M>.  M.  My  Lord,  this  Fellow  cannot  hut  know,  that  what  he  fays  is 
flraireiuily  fefe  ; f afTrri  you,  1 have  the  Original  Letter  at  Home  to 
produce;  and  doubt  not  but  divers  of  my  Lord's  Servants  remember 
him,  and  hi*  Bufinefs,  . % well  us  1 do  : For  he  was  a fecond  Time  at 
B-omlry . fomc  Weeks  after. 

Earl  of  h.  Wfc«t  ww  liis  Bufinefs  then  ? 

AI>  M.  Ik*  faid,  lie  came  to  acquaint  my  Lord,  that  his  Mafter,  Dr. 
floetr,  had  .red  on  the  Pcrfon  who  had  forg’d  his  Orders.  My  Lord 
alk’d  Inm,  Whether  lie  had  alfo  fetz'd  the  Ftufc  Inftrument  ? And  if  he 
had,  defired  it  might  be  tranfmitted  to  him.  TTiis  Man  anfwcred.  He 
believed  his  Mailer  had  oot  it : That  he  was  coining  up  to  Linden,  and 
bringing  the  Cheat  with  him ; and  had  been  there  fooner,  had  lie  not 
Iprain’d,  or  hurt  his  Leg : But  when  he  was  come,  the  Da&or  would 
give  my  Lord  Notice,  or  himfelf  wait  upon  him.  My  Lord  was  much 
pleafed  with  this  fecond  Mclfegc,  and  gave  Orders  to  have  the  Bringer  of 
it  well  ufed.  He  was  fo  ; ami  freely  difeourfed  with  the  Butler,  and  the 
other  Servants,  touching  Ms  Bufinefs  there.  So  that  I am  verily  peefuad- 
ed  feveral  of  them  remember  all  thefe  Circumftznccs  of  it,  and  perhaps 
more  than  I do. 

Upon  this.  Blackhead  being  again  urg’d  by  the  Lords  with  fo  plain  a 
Teftimony,  perfectly  agreeing  with  what  1 had  faid,  and  he  ftiil  per  fe- 
vering obftinutely  to  deny  every  Part  of  it;  I,  and  Mr,  Moore  were  or- 
dered to  withdraw,  Blackhead  (laying  behind, 

Asl  was  going  out,  I (aid.  My  Lords,  I cannot  comprehend  to  what 
Purpnfc  thi>  F'Jlow  periifts  in  this  Lye;  I am  fure  he  can  never  prove 
that  ! have  injured  the  Government  in  Word,  or  Deed,  or  Writing. 
Then  I could  r.ot  but  again  obferve  to  the  Lord,,  what  vifible  Marks  of 
Falfliood  and  Treachery  there  wire  in  Blukhe.iT ■ Face : For,  indeed,  all 
the  while  he  look’d  as  ir  he  would  have  funk  into  the  Ground  ; trio’,  as 
I was  told  afterward*,  before  1 rame  into  the  Room,  he  !.ud  appear’d  very 
brifk,  and  bold,  and  full  of  Talk.  But,  upon  my  firft  coming  in,  his 
Complexion,  which  was  naturally  very  fallow,  turn'd  much  paicr  and 
darker;  and  he  war  almoft  fpecch lefts,  faying  nothing  to  any  i'urpofe, 
more  than  what  lie  thought  was  neceflury  to  keep  him  iiom  the  main  Lye, 
That  he  bad brn-gbl  me  a Later from  one  Yowic,  and  mother. 

But  after  my  bring  withdrawn  about  Half  an  Hour,  I was  called  in 
again,  and  Bh.khead  lent  forth. 

Earl of  S.  Now,  my  Lord,  the  Bufinefs  is  out,  the  Fellow  has  con- 
fefs’d  he  brought  the  Letter  to  you,  written  no:  in  tile  name  of  Yung, 
but  as  from  one  Dr.  Hooket ; I: hakes  was  the  Name,  not  Hooke:  Your 
Lordlhip  was  in  the  right,  in  laying,  you  would  not  Hand  upon  a 
Lctrer. 

Bijbap  cf  R.  My  Lords,  I could  not  truft  my  Memory  fo  far  as  to  a 
Letter : But  one  Thing  I was  fure  of.  That  wsu  the  only  Letter  this 
Rafcal  ever  brought  me;  and  it  was  not  from  any  whole  Name  was 
Yeung. 

Earl  of  N.  Well,  that  Bufinefs  is  over,  he  has  cor.fefs’d  it;  and  now, 
my  Lord,  Pray  take  a Chair,  and  fit  down. 

Earl  of  Devon.  Pray,  my  Lord,  fit  down. 

Brfiief  cfR.  No,  niy  Lords,  I defire  you  toexcufeme. 

£a.'  I of  N.  My  Lord,  we  have  fomc  lew  Qucttions  to  slk  you,  and 
therefore  pray  repofc  yourfelf. 

Bfr.cp  cfR.  If  you  plcafe  to  permit  me,  I had  rather  anfwcr  what  your 
Lordfhips  have  farther  to  fey,  handing  thus  as  I am'at  tlic  Tabic. 
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gar!  if  K.  Then,  my  Lord,  we  (hall  ask  you.  Have  you  overwritten 
to  the  tar!  of  Marlborough  within  tbele  three  Months  ? 

Bijhob  if  R.  I think  I may  fafcly  uffirm,  I never  writ  to  my  Lord  Marl- 
horougb'ln  my  Life:  But  I am  certain,  and  upon  the  Faith  of  aBilhop,  1 
declare,  I have  not  written  one  Word  to  him  thefc  three  Months. 

E.  f N.  Have  you  received  any  Letter  from  my  Lord  Maribcrough 
Nvirhin  thefe  three  Months  ? 

Bi/hep  a/R.  I protert  folcmnly,  I have  not  received  any. 

£.  of  N.  Have  you  received  any  written  or  printed  Papers  from  my 
Lord  of  Mar  thorough  within  that  Space  of  1 ime  ? 

Bijh'.p  of  Vi.  As  in  the  prefence  of  God,  I declare,  I have  not.  My 
Lords.  1 have  had  feme-  Acquaintance  with  my  Lord  Mat  llmough,  both  in 
King  Jamt j’s  Court,  and  in  the  Parliaments  fince ; but  I cannot  call  to 
mind  that  ever  I wrote  to  him,  or  he  to  me. 

E.  e/N.  Then  I think,  my  Lords,  we  have  nothing  more  to  do,  but 
to  wiin  my  Lord  Biftiop  a good  Journey  to  Bnmlrt. 

With  that  they  all  rofe  up,  and  falutcd  me,  teftifying  their  great  Satif- 
fadlion  that  I had  Co  well  cleared  myfclf,  and  confounded  my  Adverfary. 
More  cfpccially  Two  Noble  Lords  of  the  Company,  to  whom,  I faid,  I 
would  now  particularly  appeal,  gave  me  an  ample  Tcflimony  of  their  Be- 
lief'of  my  Innocency  in  this  Acculatiou,  and  of  my  dutiful  Dil'pofition  to 
the  Government. 

My  Lord  Nottingham  then  told  me,  in  the  Name  of  all  the  reft,  7 'hey 
had  nafurtl.tr  Trouble  tight  me.  I in  treated  them  to  fuffer  me  to  add  a 
few  Words:  They  permitting  me,  I fetid. 

My  Lords , 1 heartily  thank  you  for  confronting  me  with  this  Fellow ; 
elfc  I could  not  fo  well  have  made  out  my  Innocency  ; but  I might  ftill 
have  lain  under  a Sufpicion,  whereof  I had  not  known  the  lcaft  Ground. 
Had  this  been  a Trial  for  my  Life,  I lhould  have  been  glad  to  have  fuch 
Honourable  Pcrfons  for  my  Judges.  But  now  I have  much  more  Rea  fun 
to  blcfs  God,  that  you  have  been  my  Compurgators : That  you  are  Wit- 
ndTcs,  as  well  as  Judges,  of  the  Dctcdfion  of  this  Villainy  againft  me; 
whereof,  I muft  acknowledge,  as  yet,  I do  not  fathom  the  Bottom. 
Wherefore  I mull  iiitrcat,  That  I may  put  myfelf  under  your  Protc&ion 
for  the  future.  For  aliho’  this  Fountain  of  Wickednels  has  been  now 
flopped  in  this  Particular,  as  to  myfclf,  yet  it  feems  to  run  under  Ground 
ftill : And  uni:  fs  fpecial  Care  be  taken,  it  may  break  forth  again  in  fome 
other  Place,  on  fome  other  Occafion,  to  the  Ruin,  if  not  of  me,  yet  of 
fome  other  innocent  Perl'on. 

Ear!  of  Devon.  No,  my  Lord  : You  need  never  fear  this  Fountain  can 
break  forth  any  more,  to  do  you,  or  any  other  good  Man,  any  Prejudice ; 
he  having  been  fo  palpably  cunvicted  oi  Knavery  and  Lying. 

Bijhsp  of  R.  My  Lords,  I hope  fo  : As  for  myfelf,  1 take  mv  own  In- 
nocence to  be  abundantly  vindicated  by  this  your  general  Declaration  in 
my  Favour.  I make  no  Quellion  but  your  Lordlhips  will  next  vindicate 
yourfclvcs,  and  the  Juftice  of  the  Government,  by  bringing  this  wicked 
Man  to  condign  Punilhmenr,  and  by  examining  the  main  Drift  of  his 
Doftgn,  and  who  have  been  his  Accomplices. 

They  all  affuring  me  1 might  rely  upon  them  for  it,  I withdrew. 

All  this  while  I had  not  the  lcaft  Conjecture,  or  Imagination,  who  this 
Y ring  fliould  be,  with  whom  Blackhead  pretended  I held  fo  clofe  a Cor- 
’ ondence.  , 

nt  my  next  Appearance  before  the  Committee  of  the  Council , will  clear 
up  what  remains  of  the  whole  wicked  Myftery, 

In  the  mean  Time,  returning  Home  that  Evening  to  Bromley,  I pre- 
fcntly  met  with  a plentiful  Concurrence  of  Evidence  from  mod  of  my 
Servants,  of  their  Difcourfe  with  Blackhead , and  their  Knowledge  of  his 
Bufinefs,  in  reference  to  Dr.  Hookah  Letter. 

Firjl,  The  Butler,  Thornes  Warren,  told  me.  That  according  to  my 
Order  to  ufe  him  kindly,  he  had  done  fo  both  Times  he  was  with  us  . 
Particularly  the  fecund  Time,  he  had  entertained  him  with  one  of  the 
Petty  Canons  of  I'/.nAfor,  who  came  thither  by  Chance,  in  the  Parlour 
next  the  Garden : That  thcncc  he  brought  him  down  into  the  Cellar, 
where  Blackhead  drank  my  Health  with  Knees  atmoft  bended  to  the 
Ground:  That  then  he  earneftly  delired  him  to  (hew  him  my  Study  ; 
faying,  1 have  heard  vour  Lotd  has  a very  good  Study  of  Books : My 
Matter  Hookes  has  a very  good  one;  he  often  lets  me  go  into  it,  and  I 
doubt  not  but  you  have  the  fame  Liberty  . I pray  let  me  fee  his  Books. 
The  Battler  anfvjtr’d.  My  Lord  has  but  few  Books  here,  only  fuch  as  he 
brings  from  Time  to  Time  from  IVeJlminJhr  for  prefent  Ufe,  and  they  are 
lock’d  up  in  Prcffes,  fo  that  1 cannot  fticw  them  if  I would.  I pray  then, 
faid  Blackhead,  let  me  fee  the  Room,  1 hear  it  is  a very  fine  one.  The 
Butler  faid.  He  could  not  prefume  to  do  it  without  my  Leave.  Then, 
faid  Blackhead,  let  me  Ice  the  reft  of  the  Houfc.  The  Butler  cxcufcd  his 
not  being  able  to  do  it  then,  becaufc  there  were  fome  Ladies  with  his 
Miftrefs.  The  fame  Requeft,  he  allured  me,  Blackhead  repeated  almoft 
twenty  times;  but  ftill  he  deny’d  him. 

Then  Theme.!  Philips , my  Coachman,  and  John  five!,  my  Gardener, 
confirmed  moft  of  what  the  Butler  had  faid  ; all  ot  them  agreeing,  that 
both  the  Times  he  was  at  Bromley,  cfpccially  the  fccond,  he  had  talked 
publickly  with  them  of  the  Bufinefs  he  came  about  from  his  Mafter  Dr. 
Hookes  j "enlarging  much  in  Commendation  of  the  faid  Dodtor,  what  a 
worthy  Man  he  was  ; what  Hofpilality  he  kept ; and  how  he  would  never 
reft  fill  he  had  brought  tu  Ptmilhment  the  Knave  that  had  forged  my 
Hand  and  Seal  for  Orders.  They  added.  That  after  1 had  difmiiVd  him, 
he  linger’d  about  in  the  Garden,  the  Hal!,  and  the  great  Parlour,  a long 
Time;  and  was  full  of  fuch  Dil'courfcs. 

Moreover,  the  Gardener,  and  William  Hardy,  the  Groom,  and  Tloomas 
Fiench,  and  one  or  two  of  the  other  Servants,  who  remained  at  Bromley 
whilft  I was  in  Cuftudy  at  Wflminjitr,  did  all  allure  me,  that  this  Man, 


who  brought  firfl  the  Letter,  and  thcii  tht  Mdft.ige,  from  Dr.  Hookes , 
had  been  a thifd  time  st  my  Houle,  whilft  I was  under  Confinement; 
That  it  was  upon  a Sunday,  which  by  Computation  proved  to  be  Wbit- 
funday.  May  the  15th  : That  they  found  him  in  the  miff  ft  of  the  Houfe 
before  they  knew  he  was  entered.  Hi  told  ibenu  That  patting  that  Wav, 
he  came  to  condole  for  my  Mifiiap,  and  to  inquire  what  the  Matter  was  ; 
hoping  it  was  not  fo  bad  as  was  reported  at  London.  They  anjtvtr'd , They 
knew  nothing  of  Particulars;  yet  doubted  not  but  I was  Innocent.  That 
he  then  again  defined  to  fee  the  Houfe;  but  all  the  Doors  were  locked, 
except  the  great  Parlour,  which  has  no  Lock  upon  it.  That  he  would 
have  enticed  them  to  Town  to  drink  with  him,  which  they  refilled,  buc 
made  him  drink  there  ; and  he  coming  after  Dinner,  they  perfuaded  a 
Maid-Servant  to  provide  him  fome  Meat ; which  (be  did,  but  unwilling- 
ly, telling  them,  She  did  ntf  like  the  Fellow's  Looks-,  that  perhaps  he  might 
come  to  rob,  or  fet  the  Houfe,  now  fo  few  Servants  were  at  Home  : That 
he  rather  looked  (as  indeed  he  did)  like  fome  knavilh,  broken  Trades- 
man, than  an  honeft,  rich  Clergyman’s  Bailiff,  or  Steward  (as  he  alio 
call’d  himfelf) ; and  it  has  proved  fince,  that  her  Conjecture  was  true. 

All  this,  and  more,  my  Servants  repeated  to  me,  touching  Blackhead’s 
Behaviour  in  my  Houfe,  and  his  Difcourfe  coheerning  his  Mailer,  Dodtor 
Hookes-,  and  they  offered  to  depofe  it  all  upon  Oath.  And,  above  all, 
the  next  Day,  being  Saturday,  June  the,  nth,  Mr.  Moo-e  coming  from 
London , immediately  found  the  Original  Letter  that  Blackhead  had  brought 
me  from  the  pretended  Dotfitor. 

Wherefore,  being  furnilhed  with  all  thefc  frclh  Materials,  efpecially 
with  the  Letter  itfelf,  and  being  not  a little  furprized  to  hear  that  the 
Rogue  had,  the  fecond  Time  of  his  coming,  been  fo  earned  to  get  into 
my  Study,  or  any  of  the  other  Rooms;  and  that  he  had  the  Diabolical 
Malice  againft  me,  to  come  to  my  Houfe  a third  Time,  on  Pretence  of 
condoling  my  Misfortune,  which  I then  thought,  it  was  probable,  had 
chiefly  proceeded  from  his  malicious  Perjury  againft  me  : All  this  con- 
fider’d,  1 rcfolved  to  go  to  London  on  Monday  Morning  with  thefe  Ser- 
vants, and  to  carry  the  Letter  that  he  brought  me  as  from  Dr.  Hookes,  to 
lay  the  whole  Bufinefs  before  the  Lords  of  the  Committee,  and  to  tfefire 
their  farther  Examination  of  Blackhead  upon  thefe  Particulars. 

Accordingly,  on  Mandat,  June  the  13th,  I went,  and  attended  the 
Meeting  of  the  Lords  that  Morning  in  the  ufual  Place.  When  there  was 
a full  Committee,  I fcntto  them  by  a Clerk  of  the  Council,  iru  rearing 
that  I might  have  a fliort  Audience.  After  fome  Time,  I was  introdu- 
ced: There  were  prefent  (befides  moft  of  the  Lords  before-mentioned) 
three  others,  whom  I had  not  feen  there  fince  my  firft  Appearance  before 
them,  the  Marquis  of  Carmarthen,  Lord  Prefident ; the  Lord  God-Jphin, 
and  Sir  John  Lowfbtr. 

When  I came  into  the  Room,  and  was  juft  going  to  propofe  the  Bufinefs 
that  brought  me  thither,  my  Lord  Nottingham  prevented  me,  and  laid, 

My  Lord,  Do  you  know  that  Perfon  there  ? Pointing  to  a Man,  who 
ftood  behind  the  Privy  Counfellors,  near  the  Door  which  leads  into  the 
publick  Room. 

Bijhsp  of  R.  My  Lord,  I do  not  know  him. 

Earl  of  N.  My.  Lord,  I pray  obferve  him  well. 

Bi/hop  of  R.  Upon  my  Credit,  1 never  faw  this  Man  before  in  my  Life, 
to  the  utmoft  of  my  Knowledge. 

Then  the  Perfon  Handing  there,  looked  boldly  upon  me,  and faid.  Do 
you  not  know  me,  my  Lord  ? Do  not  you  remember,  thac  1 officiated  fome 
Weeks  at  Bromlty-College,  for  Mr.  Dcbfon,  in  King  James’s  Time  ? And 
that  I preached  in  thcParifh  Church  there  once  or  twice  ? 

Bijhcp  of  R.  My  Lords,  I folcmnly  affirm,  1 do  not  know  this  Man  : I 
never  faw  him  before  : I never  knew  that  he  officiated  in  Bromley-Csllege  : 

I never  heard  him  preach  in  the  Church  there  : He  is  a mere  Stranger  to 
me : He  may  have  ferved  for  the  Chaplain  of  that  College  in  King  James's 
Time  ; but  I was  not  then  concerned  who  officiated  there.  He  may  have 
preached  in  the  Church,  and  I not  have  heard  him;  for  about  thac  Time 
I was  Clerk  of  the  Clofet,  and  was  feldom  or  never  at  Bromley  on  Sundays , 
by  reafon  of  my  Attendance  on  the  Princefs  Anne  of  Denmark,  cither  at 
Whitehall,  or  IVmdfor,  os  Hampton -Court,  or  Richmond. 

The  fame  Perfon  prefently  took  me  up,  with  infolent  Confidence,  You 
will  know  me  better  when  Captain  Lawe  appears  : I warrant  you  don’t 
know  Capt.  Lawe  neither. 

Bifliop  of  R.  My  Lords,  if  any  of  your  Lordlhips  pleafe  to  ask  me  anv 
Thing,  I (hall  anfwer  with  all  RcfpccL  But  I do  not  underftand  that  1 
am  bound  to  fatisfy  this  faucy  Fellow’s  Qirettions  : Yet,  bccaufe  he  has 
ask’d  me  fo  familiarly,  touching  my  Acquaintance  with  one  Captain  Lawe , 
I allure  you,  I know  not  any  fuch  Man  in  the  World  as  Captain  Lawe. 

But,  my  Lords,  by  this  Perfon’,  Difcourfe,  I am  induced  to  bclievc,he 
may  be  the  Young,  with  whom  the  other  Knave  Blackhead  pretended  the 
laft  Time  that  I held  a (Iridt  Corrcfpondcncc  by  his  Means. 

E.  of  N.  This  Man’s  Name  is  Young,  Revest  Young. 

Bijhsp  of  R.  Then,  my  Lords,  beet  ufe  my  Lord  Prefident,  and  fome 
of  the  other  Lords,  were  not  here  then,  1 mutt  beg  Leave  of  thole  that 
were,  that  I may  repeat  what  I then  remembered,  concerning  one  Robert 
Young.  Whereupon  I rccolleifted  the  Subllancc  of  what  1 had  faid,  of  a 
Letter  I had  received  fome  Years  fince,  dated  at  Newgate,  from  one  of  the 
fame  Name,  who  pretended  himfelf  to  be  a Clergyman. 

/ added.  It  feems,  my  Lords,  by  his  own  Confeffion,  this  is  tire  very 
fame  Young.  But,  as  1 never  faw  him  before  he  was  in  Newgate,  fo  1 de- 
clare, upon  the  Faith  of  a Chriftian,  I never  faw  or  heard  from  him  fince 
that  Letter:  However,  I am  very  glad  you  have  him  now:  I make  no 
doubt  but  he  will  be  found,  in  the  End,  fuch  another  Villain  as  Black- 
head was  proved  to  be  on  Friday  laft*. 

But, 


* Slepb.-n  Blackhead  was  a Prifoncr  in  Newgate,  and  convided,  Jar..  15,  1689,  tofland  in  tlierillory,  and  to  lofe  his  Earl,  and  be  imprifoned  fer  a Year,  for  Forgery; 
but  got  his  Sentence  remitted.  . 

Young,  who  alfo  went  by  the  Names  of  Erct-jn,  Smith,  Hull,  Jonn,  Great,  &c.  in  Dublin  was  called  liarfh,  and  in  Raptor,  liopkinj,  forged  the  ArchliHhop  of  CaJheWs, 
\ lie  Bifliop  of  HatrrforJ’%,  and  fevcral  Clergymen's  Hands,  to  Tcflimonials  of  hi.  Murals  and  Learning ; whereby  he  got  Deacon’s  Orders  from  the  Bilhop  of  Kill  aloe.  He 
afterwards  run  sway  with  * Horfefrora  Tatloga  i and  at  CaBUReah,  fled  for  getting  a Ballard  ; and  at  Cavan,  was  imprifon'd  for  having  two  Wires,  and  there  was  de- 
graded by  the  Bifliop  of  Kjhnorr,  fearing  he  might  he  bang’d  in  his  Gown.  Afterw  ards  lie  came  to  England,  and  produced  counterfeit  Orders  from  the  Bifliop  of  Clegber  to 
Archbiihop  Sauere/t,  begging  Preferment,  as  a diftrefTcd  biB,  Clergyman.  After  this,  he  fcnt  a Woman,  (whom  be  call’d  his  Wife)  by  the  Name  of  Mary  Green,  to  the 
Kmg,  at  I'.rai/or,  pretending  that  her  Hufband  was  taken  Captive  by  the  Pirates  of  Sallee,  therefore  pray'd  the  King  would  recommend  her  to  the  Clergy  of  England : This 
1 Petition 
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But,  my  Lonlf,  fa!J  1.  the  Bufinch  that  brought  me  to  wait  on  J-ou 
now,  is  In  in  treat  you  to  take  that  fame  Blackhead  into  further  Exami- 
nation, and  to  enquire  a little  more  into  his  Part  in  this  wicked  Contri- 
vance, whatever  it  is. 

My  Lords,  fince  I went  to  Bromley , my  Servant,  Mr.  Metre ; has  had 
the  good  Fortune  to  letrieve  the  very  Original  Letter  that  Blackhead 
brought  me  from  his  counterfeit  Mailer,  Doiftor  Hookes.  Then  I deli- 
ver'd the  Letter  at  the  Table,  and  my  Lord  Nottingham  read  it  aloud. 
And  to  (hew  with  what  a treacherous  lnfmuation,  and  Plaufibility  of 
Style  it  was  written,  to  draw  from  me  an  Anfwcr  under  my  own  Hand, 
1 here  fet  down  the  very  Letter  itfelf.  Word  for  Word. 


My  Lord; 

T>  King  dcilitute  of  a Curate,  one  Mr.  James  Curtis  came  to  me,  who 
^ produced  Letters  Dimiftbry  (bearing  Date,  March  13th,  1691),  and 
likewife  Letters  of  Orders  under  your  Hand,  and  Lfpifcopal  Seal.  Now, 
my  Lord,  willing  1 am  to  employ  any  that  your  Lordlhip  Ihall  recom- 
mend, and  give  him  all  the  Encouragement  imaginable ; but  being  fince, 
by  his  own  Words,  fufpicious  that  his  lnftrumcnts  arc  forg'd,  I have 
therefore  on  Purpofe  fent  my  Man  to  know  the  Truth  thereof;  and  in 
order  thereunto,  l humbly  beg  your  Lordlhip  to  give  an  Account  in  yours 
by  this  lkarer,  promifing,  for  the  Church  of  England’s  Credit,  and  like- 
wife your  Lordfhip's  Honour,  that,  if  he  he  aft  iaipoftor,  I will  fee  him 
brought  to  condign  Punilhment  for  fuch  his  Forgery;  but  if  he  be  not, 
I beg  your  Lordfhip’s  Pardon  for  this  Trouble,  oCfaGoivd  by  my  candid 
Affection  for  your  LordCtip,  and  all  Clergymen,  being  not  willing  to 
have  them  impos’d  upon. 

I am  you  Lordfhip's 

Mod  Obedient  Servant, 

Jp6?~9 J.  X#*rt  Hookes,  D.  D. 


Now,  my  Lords,  1 thought  it  would  be  for  your  Service  to  acquaint 
you.  That  1 haVe  received,  from  divers  ot  my  Servants,  a farther  Ac- 
count of  all  Blackhead's  Demeanor,  the  firft,  fecond,  and  third  Time  he 
wax  at  my  Houfe  at  Bromley,  for  he  was  there  a third  Time  alfo,  which 
1 knew  not  of  before  I went  Home  on  Friday. 

Then  I fumm’d  up  what  has  been  faid  before,  my  Servants  were 
toady  to  depofe  to  that  Purpofe : Concluding  thus.  My  Lords,  my  Ser- 
vants are  attending  without ; I pray  that  Blackhead  may  be  brought  before 
them  Face  to  Face,  and  that  they  may  be  admitted  to  give  in  upon  Oath 
what  they  have  to  fay  concerning  him. 

Upon  this,  fcveral  of  the  Lords  (aid,  Send  for  Blackhead-,  and  he  was 
fent  for. 

But  before  he  came,  they  call’d  in  Mrs.  Young,  the  Wife,  it  feems,  of 
the  aforefaid  Robert  Young-,  but  what  a kind  of  Wife,  and  which  of  the 
two  Wives  he  had  at  one  and  the  fame  Time,  will  appear  in  what  follows. 

When  fhe  was  come  in,  my  Lord  Nottingham  faid  to  her,  Mary  Young, 
Whence  received  you  this  Paper?  Taking  up  a Paper  that  lay  upon  the 
Table. — Mary  Young.  I had  it  from  Captain  Lawe. 

E.  of  N.  What  did  he  fay,  when  he  gave  it  you  ? 

Mrs.  Young.  He  bid  me  deliver  it  to  my  Hufband. 

E.  of  N.  What  did  lie  fay  it  was  ? 

Mrs.  Young.  He  faid  it  was  a Socials,  or  fomc  fuch  Word. 

E.  of  N.  What ! Did  he  deliver  you  a Paper  of  this  treafonable  Na- 
ture, in  the  Manner  as  it  is,  to  be  given  to  your  Hufband,  without  fealing 
it  up,  or  incloftng  it  in  another  Paper  ? 

Mrs.  Young.  Yes,  my  Lord,  he  did. 

E.  of  N.  Did  he  tell  you  any  of  the  Names  to  it  ? 

Airs.  Young.  Yes  ; he  faid,  there  were  the  late  Archbifhop  of  Canter- 
bury's, the  Bifhop  of  Rochtjler's,  and  fome  other  Lords  Names  to  it. 
li.  of  N.  What  pai's’d  afterwards  between  you  about  it  ? 

Mrs.  Young.  I gave  it  my  Hufband  ; and  when  Captain  Lome  came  for 
it  again,  my  Hufband  faid.  No,  thefe  Lords,  whofe  Names  arc  fubferibed, 
have  not  been  fo  liberal  in  their  Relief  of  my  Wants  as  formerly  ; and 
therefore  I will  make  another  Ufe  of  this  Paper : And  fo  lock'd  it  up.  • 
By  this  Time  Blackhead  was  brought  in,  and  the  Woman  order’d  to 
withdraw,  and  to  be  kept  by  herfelf. 

£.  of  N.  Blackhead,  the  laft  Time  you  confefs’d  you  brought  the  Bi- 
fhop  of  Rr.cbtfler  a Letter  from  Robert  Young,  under  the  falfc  Name  of 
Doflor  Hookes. — BLckbcad.  Yes,  I did. 

E.  of  N.  Can  you  know  that  Letter  when  you  fee  it  ? 

Blackhead.  I cannot  tell ; I doubt  I cannot  know  it. 

E.of  N.  Here  it  is;  (and  it  was  given  into  his  Hand ) ; Is  that  the 
fame  Letter  you  deliver'd  the  Bifhop  ? — Blackhead.  1 am  not  furc  it  is. 

E.  of  N.  Confider  it  well;  look  on  the  Superfcription,  you  cannot  but 
lemember  that.  You  began  to  befomewhat  ingenuous  la ft.  Friday,  if  you 
jelapfe,  it  will  fare  the  worfe  with  you. 

Blackhead.  Yes,  this  may  be  the  Letter ; this  is  the  very  fame  Letter. 
E.of  N.  And  you  received  an  Anfwer  to  this  from  the  Bifhop  for 
Doctor  Hookes , which  you  carried  to  Robert  Young  ? 

Blackhead.  Yes,  I did  5 I own  it. 

E.  of  N.  But,  What  made  you,  when  you  were  at  Bromley  the  fecond 
Time,  fo  earneflly  to  defire  of  the  Bifhop’s  Butler,  and  his  other  Servants, 
that  you  might  fee  the  Rooms  in  the  Houfe,  efpecially  his  Study  ? 

Blackhead.  No,  I do  not  remember  that  I defired  to  fee  the  Study : 
The  Houfe  I might,  out  of  Curicfity. 

E.  of  N.  But  here  are  fome  of  the  Bifhop’s  Servants  without,  who  arc 
ready  to  fwear,  that  you  prefs’d  very  often  to  <tet  a Sight  of  his  Study  ; 
faying,  you  had  the  Freedom  at  your  Matter  Hookes  to  fhrw  any  Stran- 
ger his  Books,  and  you  doubted  not  but  the  Butler  could  do  the  fame  there. 

Blackhead.  I cannot  deny  that  1 did  defire  to  fee  the  Bifbop’s  Study  ; 
The  other  Rooms  I am  furc  I did. 


E.  of  N.  What  Rcafbn  had  you  to  be  fo  importunate  to  fee  tfinr,  or 
any  of  the  other  Rooms  : Had  you  any  Paper  about  you,  that  you  defign'd 
lo  drop,  or  leave  In  any  Part  of  the  Bifhop’s  Houfe  ? 

Here  Blackhead  Hopp'd,  as  very  loath  to  out  with  it ; ’till  divers  of  the 
Lords  urg'd  him  to  tell  the  1 ruth.  At  laft  lie  went  on,  though  with 
much  Hefitancy. 

Blackhead.  Yes,  I mu  ft  confcfs  1 had  a Paper  ill  my  Pocket,  which  I 
defign’d  to  put  fomewhere  in  the  Houfe. 

E.  of  N.  What  did  you  with  it  ? 

Blackhead.  I did  leave  it  in  the  Parlour  next  the  Kitchen. 

E.  of  N.  In  what  Parc  of  the  Parlour  ? 

Blackhead.  In  the  Flower-Pot  in  the  Chimney. 

Good  Lord  blefs  me,  cried  /,  I feriemfly  proteft,  I never  heard  that  any 
Paper  was  found  there  by  iny  Servants.  To  be  furs  they  would  have 
brought  it  mb. 

E.  a/’N.  But,  my  Lord,  it  will  be  worth  your  while  to  fend  prelcntly 
to  Bromley,  to  fee  whether  chere  be  any  Paper  (nil;  and  'what  it  is. 

Bipop  of  R.  My  Lord,  I will  fend  one  away  immediately.  Only  my 
Servants  are  without,  expelling  to  be  (Worn.  Be  plcaicd  fir  ft  to  call  than 
in,  and  difpatch  them. 

E.  of  N.  Nay,  my  Lord,  there  is  no  need  of  their  Teftiraony  now, 
for  this  Fellow  has  faid  already  more  than  they  know.  He  lias- con fefs'd, 
not  only  that  he  defired  to  fee  your  Hou'e,  and  particularly  your  Study, 
but  that  he  did  it  with  Intention  Co  leave  a Paper  fomewhere  in  it;  and 
that  he  did  leave  one  in  your  Parlour,  and  in  the  Flower-Pot  of  the 
Chimney. 

Bp.  of  R.  Then,  my  Lord,  T will  fend  away  forthwith. 

E.  of  N.  Stay,'  my  Lord,  let  us  firft  examine  him  a little  farther. 
Blackhead,  What  Paper  was  it  you  left  in  the  Eifhop’s  Chimney  in  the 
Flower- Pot  ? — Blackhead.  It  was  the  Aflociation. 

E.of  N.  Was  it  this  Paper  here?  Shewing  the  Affectation  that  lay 
upon  the  Table. — Blackhead.  Yes,  it  was. 

E.  of  N.  Mow  came  you  by  it  ? And  who  advifed  you  to  lodge  it  there  ? 
Blackhead.  I had  it  from  Mr.  Young , and  he  advifed  me  to  leave  it  in 
the  Bifhop’s  Houfe,  as  I did. 

E:  of  N.  Did  Yeung  direct  you  to  put  it  into  the  Flower-Pot  in  the  Par- 
lour ? 

Blackhead.  Yes,hc  did  ; and  I put  it  there  accordingly  in  the  Flower- Pot. 
E.  of  N.  But  were  not  you  a third  Time  at  the  J5  (hop’s  Houfe  ? It  was 
upon  a Sunday,  which  it  feems  was  IVhitfundtty. — Blackhead.  I was. 

E.  of  N.  You  pretended  to  Condole  for  the  Bifhop’s  Imprifonment : It 
is  manifeft  that  could  not  be  your  Bufinefs.  What  wax  it  ? 

Blackhead.  I was  defired  by  Mr.  Yeung,  feeing  the  Afibciation  was  not 
found  by  thofe  who  apprehended  the  Bifhop,  logo  to  Bromley,  and  try  to 
recovct  it,  that  being  the  Original.  J did  ib  ; I came  inro  the  Houfe  be- 
fore any  of  the  Servants  were  aware,  I went  into  the  Parlour  unfecn,  and 
took  the  Paper  cut  of  the  fame  Place  where  I had  put  it,  and  deliver’d  it 
again  to  Mr.  Young. 

Bp.  of  R.  My  Lords,  I am  very  much  fur  prized  at  all  this.  I cannot 
but  admire  the  wonderful  Gbodncfs  of  God  in  this  my  extraordinary 
Deliverance.  It  appears  by  what  this  Fellow  confefics,  that  this  forged 
Afibciation  was  in  my  Houfe,  ia  a Flower- Pot,  for  many  Days  together  : 
and  that  it  was  there  at  the  very  Time  I was  feized  on  by  your  Lordlhips 
Order.  For  he  fays  he  put  it  there  the  fecond  Time  he  was  at  Bromleys, 
which  was  a pretty  while  before  I was  in  Hold  ; arid  took  it  not  out  ’till 
the  third  Time,  which  was  upon  IVbitfunday,  the  Ninth  Day  after  1 was 
under  Confinement.  And  by  a ftrange  and  marvellous  Providence,  that 
Parlour,  where  he  fays  it  lay  fo  long  in  the  Chimney,  was  never  fcarch’d 
or  enquired  after  by  fhe  Cleric  of  the  Council,  or  the  Mcfllnger. 

The  other  Part  of  the  Houfe,  on  the  Left-Hand  of  the  Hall,  where  my* 
Study  is,  and  Bed-Chamber  above  Stairs,  and  a Parlour  and  Drawing- 
Room  below ; all  thefe  they  fcarchcd  very  accurately.  Particularly, ~I 
well  remember  the  Meffcnger  thruft  his  Hand  into  the  Flower-Pots  in 
every  Chimney  : Which  feemed  very  odd  tome  then  : But  I now  under- 
Rand  the  Meaning  of  it. 

At  this,  my  Lord  Sidney,  my  Lord  Nottingham,  my  Lord  Dtvonjhre, 
and  fome  others  of  the  Council,  affirm’d.  That  they  perfectly  remember'd, 
both  Bulkhead , and  Young,  did  efpecially  direct  them  to  give  Order  to 
thofe  who  fhould  be  fent  to  take  me,  to  fcarch  all  the  Flower-Pots. 

By  this  Time,  it  was  thought  ftafonable  by  the  Lords,  to  confront 
Blackhead  with  Young. 

But  in  the  mean  while,  the  Counterfeit  Afibciation  being  handed  about 
the  Tabic,  was,  at  length,  deliver'd  to  me.  It  was  to  this  Purpofe,  as 
much  of  it  as,  by  a tranfient  View,  I could  carry  away  in  my  Memory. 


THAT  we  whofcNames  were  fubferibed,  fhould  folcmnly  promife  in 
the  Prefence  of  God,  to  contribute  our  utmoft  Afltlknce  towards 
King^a/wri's  Recovery  of  his  Kingdoms.  That  to  this  End,  we  lhoulJ 
have  ready  to  meet  him  at  his  Landing,  Thirty  Tlioufnnd  Men  well 
arm’d.  That  wc  fhould  feize  upon  the  Perfon  of  the  Prineefs  of  Orange, 
dead  or  alive;  and  take  Care  that  fomc  ftrong  Garrifon  fhould  be  forth- 
with deliver’d  into  his  Hands  : And  furnifh  him  with  a conhderabie  Suta 
of  Money  for  the  Support  of  his  Army  ; or  to  this  Senfe. 

March  oa, — 9*. 

And  the  forged  Subfcriptions  were,  as  1 remember,  after  this  Manner : 

TV.  Cant. 

Marlebereugh.  Salijbury.  The.  Rofen. 

Cornbwy. 


Boftl  Fir  eh- act.  John  IVUeexe. 

Now  upon  the  firft  Sight  of  this  Paper,  I prefently  faid,  I proteft,  my 
Lords,  1 am  very  much  amazed  to  fee  my  Hand  fo  well  counterfeited. 


Petition  being  refcrrM  to  the  Archbifhop,  and  the  Bifhop  of  London,  (he  never  came  for  an  Anfwer  to  the  Reference  ; hut  they  forged  the  two  Bifhops  Hands,  and  went 
about  the  Country,  cheating  the  King's  SuhioSs  ; but  briny  (letcifrj  at  Bury,  in  SuffUJr,  he  and  Ihc  were  committed  to  Gaol,  try  d and  found  guilty,  and  fentene  d to  Hand 
in  the  Pillory  at  Bar},  OSclrtr  6,  tCSs,  where  he  lay  in  Gaol  about  a Year,  having  noMoriey  to  pay  his  lees.  After  wants  he  went  and  contmittedmany Villainies  at  St.  J/to' a 
and  other  Places ; and  about  i638,  Was  committed  to  Rent ’gate,  and  afterwards  tried,  convicted,  and  fined,  for  forging  Bills  of  Exchange,  and  cheating  People,  : <■  And 
lying  in  Rcvegatt  fome  time,  he  there  contrived  the  Afibciation,  againft  the  Bifhop,  <5?r.  The  l.ivca  of  thefe  two  infamous  l’erfons,  with  the  Records  of  their  Gonv'c- 
tions,  the  forged  Tcflimotiiuls,  forged  Bills  e/e.  of  Toucyft,  are  to  be  teen  at  large  in  the  Btihop’s  Account  of  the  two  Authors  of  this  Forgery.  Printed  is  Quarto, 
which  he  called,  The  Second  Pori  of the  wicked  Contrivance  ^Blackhead  and  Young. 

All 
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All  the  Difference  Is,  they  have  cone  me  the  Favour  to  write  it  finer  than  1 
1 can.  (Jtherwife,  I acknowledge  it  is  fo  like,  that  I verily  believe,  I 
myftlf,  had  1 feen  it  in  anotner  Place,  ftiouIJ  have  been  apt  todnubt  whe- 
ther it  were  of  my  Writing  or  no.  I am  confident  it  might,  upon  the 
fir  ft  Blufti,  deceive  tha  beft  Friends  I have. 

But,  my  Lords,  fine  is  another  innocent  Perfon's  Name,  whofc  HanJ 
I kn  w very  well.  And  i dare  venture  to  fay,  it  :s  even  better  forged  than 
mine.  I mean  Archbifhop  Sanerift's. 

Lird  G-Jarphin.  My  Lords,  I sin  very  well  acquainted  with  Archbifliop 
Sdturnft'i  Hand.  And  rcallv  it  is  here  moft  exactly  counterfeited. 

Moreover,  my  Lord  GtJtbbin,  tnv  Lord  Sjdrry,  and  others,  faid.  That 
the  Earl  of  Afarlkt trough's  Hand  h ;tl  been  lo  well  feigned  in  a Letter  pre- 
tended in  be  written  to  Ytting  himfelf,  that’ it  was  very  difficult  for  his  mnft 
intimate  Friends  tooblciv.-  any  Diftindiion.  And  in  that  Letter  the  B.fhop 
of  Rumfitr  was  fa  id  to  have  the  Paper  in  his  keeping,  which  appears  now 
to  haw  been  meant  of  the  falfe  Aiidctatinn’s  being  in  my  Curtody. 

Nav,  my  Lord  Svdtitg  allured  me,  tbefe  very  lmpcftors  had  brought  hint  a 
Letter,  fuppofeu  atfo  to  be  written  by  me  to  Young,  which  being  bur  of 
ordinary  Mattel  -:,  he  thought  not  worth  the  keeping,  but  he  well  remem- 
bered the  Subfcription  of  my  Name  was  very  like  this  in  the  Affociation, 
as  well  indeed  it  might. 

By  this  Time.  lours-  being  come  into  the  Room,  my  Lord  Nottingham 
fpokc  to  him  Young,  look  upon  that  Letter,  ((hewing  him  his  own  to 
me,  under  th-  Name  of  Doctor  Hides)  Do  you  know  that  Hand? 

Young.  No,  1 don't  know  it. 

Lari  of  N.  Did  not  you  fend  that  Letter  to  the  Bilhop  of  R ochtjltr  l«y 

BhcVead? 

Young.  No,  I know  no  Hooka.  J never  writ  to  the  Bilhop  of  Recbtjier 
but  in  my  ownNaroc,  with  my  own  Hand. 

Lari  of  N.  What  fay  you,  Iliacikead  ? 

BladunJ  I did  receive  that  very  Letter  fiom  Mr.  Young's  own  Hand, 
and  delivered  it  to  the  Bifliop  of  ilahylsr  with  mine. 

Lari  of  N.  (Taking  up  the  Aflociaiion,  ami  {hewing  it  to  Young,)  Did 
not  you  give  this  Paper  to  Bladhead,  and  order  him  to  put  it  into  a Chim- 
ney in  the  Hi  (Lop  of  Roche/ltr’s  Houfc,  and  into  a Flower-Pot,  if  there 
were  any  i 

Young.  No,  I never  defired  him  to  carry  it  thither,  or*  to  put  it  into  a 
Flower-Pot. 

Lari  of  N.  What  fay  you,  Bhuilmri  ? 

Bladhead.  Mr.  Young  did  give  me  that  Paper,  and  dirciflcd  me  to  leave 
it  in  thcBiftsoj’s  Houle  ;-cnd,  if  I could,  to-p.it  it  in  a Flower-Pot  in  foms 
Room  j which  1 did,  in  the  Parlour. 

Young.  There  is  no  fuch  Matter,  I ablolurrly  deny  it, 

L'pon  this,  the  Karl  of  Nottingham}  rut-  Lord  Sydney,  and  fome  others 
of  the  Councillors,  diked  Young,  Why  then  did  you  give  us  fuch  exprefs 
Direction?,  to  fend  and  fcarch  the  Flower-Pots',  among  other  Places  in  the 
Bilhop’s  Houfc  ? 

Yeung.  I faid  nothing  of  Flower  Pots.  I bid  you  take  Care  that  the 
Bilhop's  Perfon  fhould  bccxadly  fcarchcd  ; becaufe,  when  he  went  abroad, 
he  carried  the  Aiibciation  about  him  ; when  lie  was  at  home,  he  put  it  in 
fome  private  Place,  for  Fear  of  furprizc : Perhaps  1 might  fay  in  the 
Chimney. 

The  Lords  replied.  Nay,  wc  all  well  remember,  you  particularly  men- 
tioned the  Flower-Pots. 

Earl  of  A'.  Young,  When  you  perceived  that  the  Pcrfons  fent  to  feize  on 
the  Bifhop  had  miffed  the  Afiociation,  did  not  you  then  defire  Rind  hr  mi  to 
go  a third  Time  to  the  Bilhop’s  Houfc,  and  to  take  ir  out  of  the  Pot,  where 
he  had  laid  it? — Young.  No,  I know  nothing  of  it. 

Eail  of  N.  What  lay  you,  Blatkher.d  ? 

Blatkhcad.  At  Mr.  Yeung's  Requeft,  1 went  to  the  Bilhop’s  Houfe  a 
third  Time;  it  was  upon  a Sunday  j J privately  get  into  the  Parlour,  and  j 
took  the  Allbciatiou  Out  of  the  lame  Flower-rot  where  1 had  laid  it,  and 
returned  it  back  to  Mr.  Young. 

Yeung.  This  is  a Combination  between  the  Bilhop  of  Rtxhtjkr  and 
Llschhend,  to  baffle  the  whole  Difcovcry  of  the  Plot. 


Which  Saying  of  Young s could  not  but  raife  a general  Smile  among  aft 
the  Company,  they  lifting  up  their  Hands  with  great  Indignation  at  his 
unparalleled  impudence. 

Biiliop  of  R.  I thought,  my  Lords,  rhelaft  Time  I was  here,  Blatiltni 
was  the  molt  brazen-faced  Fellow  that  ever  1 faw  ; but  now  1 find  this 
fame  Yeung  to  be  a much  viler  Mtfcrcant  than  he.  This  is  fo  bafeaSug- 
geltion  ag.iinir  me,  and  fo  impoffibls  forme  to  be  guilty  of,  and  I know 
your  Lordiliips  fo  little  fufpedi  it  of  me,  that  I need  not  make  any  Anfwer 
to  it  in  my  Defence. 

Lord  Prtftdcni.  Young.  Thou  art  the  ftrangeft  Creature  that  ever  I heard 
of:  Doft  tiiou  think  wc  could  imagine,  that  the  Bilhop  of  Rtxbejler  would 
combine  with  this  thy  Confederate,  to  have  an  JJTcdnticu  written,  with 
h i own  Hand  to  it,  and  then  laid  in  his  own  Houfc,  in  a Flower  Pot 
there;  which,  if  it  had  been  found,  muft  have  endangered  his  Life? 
And  wc  Ice  it  was  the  moll  remarkable  good  Fortune  to  him  that  almoftevcr 
happened  to  any  Man,  that  it  was  not  found  there. 

But  Y: tong  ilill  pctfillfng,  that  he  believed  I had  taken  Bind- bind  off, 
they  were  both  ordered  to  withdraw.  And,  Iaffure  my  Reader,  that  during 
this  whole  Examination,  though  lead’s  Forgery  was  fo  evidently  con- 
vicled  by  the  Confcffion  of  his  own  Companion,  and  Inftrument,  yet  he 
behaved  himlcif  with  a daring  unconcerned  Confidence,  with  a bold  and 
tr&U  Countenance,  though  it  had  naturally  very  much  of  a Villain  in  it. 
Hi*  whole  Carriage  indeed  was  fuch,  as  became  the  Difciplinc  he  has  un- 
dergone for  thefe  divers  Year  ; having  fo  long  been  almoft  a cnnlhmt  In- 
habiunt,  together  with  his  Wife, of  many  of  the  common  Gaols  in  England 
and  Ireland’. 

Then  the  Lord  Prcfident  called  for  the  Letter  which  Yoi/nghid  fent  to 
me  under  the  Name  of  Hooka.  When  his  Lordfilip  had  viewed  it  delibe- 
rately, he  alked  alfo  for  the  AJJbdation,YsnA  having  compared  them  for  fome 
con  filterable  Time,  he  broke  lorth  in  thefe  Words  ; Really,  my  Lords,  it?  is 
a very  great  Proviileiice  that  this  Letter,  fent  by  Young  under  the  Name 
of  Hooka,  to  the  Bilhop  of  Rochtflsr,  was  preferred  by  his  Servant ; fur  this 
very  Letter,  and  the  Ajfetiatttn,  were  both  apparently  written  by  the  fame 
Hand  ; you  mav  perceive  there  is  no  manner  of  Difference  in  the  Writing, 
but  only  that  tne  Letter  is  written  in  a lefs  Hand,  as  Letters  arc  wont  to 
be,  and  the  Affod ittisB  in  a greater,  as  a publick  Inftrument. 

At  this  the  whole  Board,  one  after  another,  had  a perfect  Sight  of  both, 
and  all  applauded  the  Happincfs  of  the  Difcovery  : For  it  was  as  clear  as 
Light  to  ail  that  were  pretent,  that  the  Letters  anJ  Words  uf  both  were  of 
the  very  fame  Form  and  Figure. 

Particularly,  my  Lord  fi-.dtl-.lin  farther  obferved,  anJ  made  it  plain  to 
them  all,  chat  the  IV.  in  IV.  Cunt,  in  the  Subfcription  was  the  very  fame 
Letter  with  the  IV-  in  Ithcreas,  which  was  the  firfl  Word  of  the  Counter- 
feit Affidation. 

For  my  Part,  I could  not  forbear  exclaiming,  Great  is  Truth,  and  it 
will  prevail ! 

After  all  this,  I afsing  the  Lords,  Whether  they  had  any  farther  Ser- 
vice tocommnnd  me  r And  they  faying.  No  : I (poke  thefe  few  Words. 

My  Louis,  I muft  always  acknowledge,  that,  next  the  Signal  Providence 
of  God,  in  fo  vifibly  protciiling  an  innocent  Man,  your  Lordfhips  fair 
and  honourable  Way  of  proceeding  with  me,  in  not  {hutting  me  up  dofc 
in  the  Totutr  immediately  upon  my  fiift  Accufation,  but  in  openly  con- 
fronting i.  c with  thefe  Varlcts,  whilll  the  Matter  was  frefti  in  my  Memo- 
ry; and  in  fo  ftrictly  and  impartially  examining  them  now,  has  been  the 

firincipal  Occafifui,  that  mylnnocency  has  met  with  a Vindication  as  pub- 
ick  and  unqucftionable,  as  I .myfclf  could  have  wilbcd  and  prayed  for. 
Bur  (lill,  my  good  Lords,  1 do  again  moil  humbly  recommend  to  your 
Lordfttipr,  the  Protecuiion  of  this  Black  Contrivance  to  the  Bottom,  lor 
the  Sake  of  Truth  and  Juiticc,  and  for  the  Safety  of  every  other  hoi^eft 
Man,  whofc-Lot  this  might  have  been  as  well  as  mine,  i am  furs  your 
Lordlhips  all  believe,  that  there  cut  be  no  greater  Service  to  the  Govern- 
ment, elpcoislly  at  this  Time,  than  to  have  fuch  perjured  Informers,  fo 
plainly  difeovered,  to  be  fevcrcly  punilhed  according  to  their  Demerits. 

And  fo  I took  my  Leave  of  their  Lordfhips. 


* «*  I crave  Liberty  to  remind  you  Wbtit  Yeung  the  Parian,  in  Conjunftion  with  MarkueaA,  had  contrived,  in  order  to  the  murdering  fcverai  of  the  Fil'd  Qnnlity  in  the  KinF- 
“ dnm,  brfidet*  diem  Ctentlemcn  of  lower  Degree  ; for  thefe  Fellows,  judging  it  too  littft  ontl  a.  cm  ter  IVrfoua  uf  their  Trnnfcccdeuey  in  Villainy,  merely  tu  fwear  that  fuch 
“ ami  fuch  bad  cunfpircdlu  combine  ani  nlUire,  ami  rc-cfiab|i(li  King  ynena, they  had  the  ai.dieioiu  and  the  unprecedented  Inipiuii  nee  to  forge  a n Affoeiatiou^ffd  to  count er- 
“ feit  ai.d  affix  the  Hands  and  Nairn"  of  Honourable  Peers,  ami  worthy  Perfun:.  unto  if;  importing,  thtir  having  muiually  and  jointly  undertuok  to  difpollc'fs  King  Klllitan, 
“ and  to  bring  back  anil  re- advance  King  y<unri.  Ar.d  though  it  was  morally  impodible,  as  well  » altogether  incredible,  that  had  'there  been  fuch  a Defign,  and  fo  con- 
“ ccruil  and  ItipaUtcd,  Wretches  of  the  Meaimrfc  uf  Ycvn;  and  KLilktaJ  (hcraiil  liave  been  admitted  upon  a Secret  of  fuch  Importance  in  itfclf,  and  whereof  the  Difco- 
“ very  would  luve  rendered  tbofcconccrneiHiab'c  to  the  Lofa  of  Life,  Honour  and  Eftatcs : Yet  nut  only  with  what  Hn  fine  is,  but  Lctchery,  was  the  Belief  of  it  enter- 
“ taii.’cd,  by  divers  of  our  Supreme  and  reputed  Wifi  Miuifiers  \ and  notwilliftamliug  its  being  in  the  whole  Matter  of  it,  more  Ludicrous  than  Farce,  or  Bunbobmevt-Fair- 
“ .VAr«.',  than  to  1c  entertaiaed  hy  Slatefcien,  yet  with  what  Srtioufnefs  and  Gravity  wan  it  brought  totlic  Cnuneil-Board,  and  received  there  as  u Subject  worthy  of  weighty  and 
“ fohmn  Dciwte."  See  a Letter  to  the  Right  Honourable  Sir  John  Ihlt,  King!;',  Loril-Chief-Judicc  uf  the  £in/j  Lcat^,  occafioned  by  tire  Noii'c  of  a Plot.  The  Second 
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Amlin  t!:c  Ijuv  letter,  Page  5 1 and  11.  Tin  Author  fays,  Nor  could  the  Minifters  be  fo  great  Strangers  to  the  Infamous  Chambers  of  the  WitnclTca,  (whofc  many  and  m>- 
torioti?  Crimea  had  fufiicientty  publifticd  them  before  through  the  whole  Nation  as  Ratcnls,  who  had  rorftited  all  Right  to  be  believed  and  credited)  ns  to  Impc  to  have  their 
Integrity  ind  Ri;!-.lcoufntf»  juftitied  iu  feizing  and  pnuecutmg  any  upon  their  TeOjuumy  : And  yet  liail  it  nut  been  for  tl.c  mitteig  of  the  foigcd  Paper,  when  it  was  at  Grit 
naiTiiufy  fe-Li.rd  for  at  the  ltilhop  of  Rotuefler'o,  where  one  of  tire  Kogu<*»  tr.iitoronny  and  ul  onion  fiy  liHlgcl  it,  it  it  I'caree  to  be  conceived,  tow  time  of  our  Siat.fr.  t 


it  hail  brer,  fuurul  by  the  Cl/rit£  the  Council  -ir.il  tlie  yaeflfriyrrs,  when  it  was  fo  indulirioufly  fought  for.  Ami,  truly,  my  Lord,  had  not  Teung  bboured  under  a ftr.mgc  Dr- 
fca  of  Mt'f’i,  he  was  incomparably  qualified  iti  all  other  Re  fpcfls  to  have  been  a teleit,  finguiai  and  Handing  il'itmt/i  fi  r the  State  .-  For  a>  he  ha>  a Sufficirncy  of  Wit,  and 
Pretence  of  Mind,  tube  aide  to  give  Tilings  the  lid!  CUf:  and  readied  Turn  of  Tlioiiglit,  folic  is  furuillieil  with  a larger  Stui  uf  Impudence  and  Aliurancc  th-n  mod  Men  in 
the  World  arc  : Of  which  your  Lordfhip  uasanadoniO.cd  Witncfs  when  you  had  him  before  you  at  the  Ear,  to  be  tried  for  the  rcigtn  which  I have  mentioned,  audio  t-e 
cimdcuin.jJ  to  ter  1 no  gentle  ar.d  feeble  Pvnriffi  meat  which  the  lay.' kntli  ordained  for  it.  For  with  what  Confidence  did  be  fiand,  net  only  under  the  Load  of  a Tte.ufand  inf.-., 
irons  Adi.jv  •,  of  \ hit  h aii  llie  Court  tnew  him  to  have  been  guilty,  but  under  the  fnllcftand  cleared  Proof  of  the  malicious  Forgery  for  which  he  was  thru  arraigned  ! Y<  i, 
with  what  t‘Yr:...‘r  7 and  Air  of  Impudence,  to  the  Amazement  of  all  there,  did  he  continue  to  nflert  his  own  iunocent-v,  and  pirl'cvcrc  in  his  Criminal  ion  of  oiticrr  ? Hut 
that  which  .fib-th  .'.Jen  muft  vrilh  Sorrow,  iu  reference  to  that  TranJadtion,  and  which  keeps  Utcu»  under  difijisictirg  fears  ever  (iuec,  is,  that  IhOflgli.  Yeung  and  0 bribe  ad 
were  Inlinimcn!,  ink,  yet  l’top'-c  c.f  iiwtlicr  Fipue  mud  have  lwen  the  firft  Contrivers  and  Authors  of  it : An.!  the  Unuing  Money  to  iHcetbrnd,  while  kept  in  Ci;‘i«ty  by 
jiUtu  :ii;  M : , v.-er,  and  conniving  at  bis  E tea  pc  from  thence,  give*  us  more  than  a Sirfpicion  of  it,  ami  llttK  1:6  th  i>-  1 moral  Certainty  : For  that  Rogue  navlr.^  b.-.u  the 
Ted,  em'iloyr.lloo  with  T.  wg,  by  the  fupetior  .Msiuter«,  and  having  threatened  to  fqurak  in  cafe  given  up  and  iSandon-J  to  a publick  Fnnillimini,  it  was  to onic red,  th>c 
he  crjgUt  cot  only  be  permitted  to  get  a Way,  hut  he  (he'.tered  and  maintained  in  Ireland,  whither  he  withdrew,  ami  from  whence  '.lie  Guv  eminent  might  have  eafdy  Wiught 
him  l.aet,  v..- ^re  tluirnot  a ldyfiery  in  that  Affair,  which  it  it  not  for  fome  People'*  Honour  to  have  unravtUoi  Ivor  was  the  Mcfictiger,  out  of  whole  lloulc  end  L uii.tey 
|.  - madi  : i.  i i':a;-rt  ever  punifhcd  for  his  Careleffnete  and  Neglcrt  s bn!  after  a little  Menacing  and  Repritnand,  which  war  rrcre  G-imaer,  he  hath  been  trei!<d  all  along  Ui.ec 
with  rr.urr  difiinguiilbr.g  i'nvcur  than  fell  to  the  Share  of  lira-  Fellow- Officers.  Neither  durft  te  mcan  and  crct|>ing  Wretches  a.>  Yeung  ar.d  Bla.  tbeud,  (how  impudent  and 
rnaliciom  1>  c-ver  tiir.y  are!  hr.ve  artzckei!  Perbm>  tit  the  Earl  of  Martieroug/’,  and  the  Bilhop  of  Rotlrejlrrs  Rank  and  Quality,  and  Who  had  merited  fo  well  of  the  Govern- 
iv  dan  Eted  .,1  1 it  I imeto  to  I fit  *0  Tc-m*  of  Painwis  with,  had  lltry  not  been  prompted,  nidod,  and  • ■ ounged  to  it,  by  lVri.uu  of  Authority,  iir.ni- 
iletir  and  £r.ii;.i-i,cy.  And  b^.d  the  Yilbir.s  ndlcd  tnccrly  under  their  own  Conduct,  and  hy  tl.c  Influence  of  Ptribnal  Malice  and  Avarice,  they  would  harc.finglcd  out  fuch 
!•' be  act  of  0,  er-  t.tij  Iruiifc-vct,  Talkative  and  Rafli,  and  with  whom  it  might  hare  been  likely  for  item  to  have  t.ad  tome  Converfaiioo  ; and  ur.t  reriuin  . 1 the  grralelt 
IVudenci , v_i-  iiniijv-rtluo  end  ll».'cr>ednr{»  of  any  in  live  Kingdom,  and  into  wh«fe  Society  it  was  morally  impoCihl'  tteit  any  form  1 jute;,  them  to  have  beer,  admitted,  n..,  lo 
Ulichu  into  llui:  Vre'euct,  un'n,  as  Bsyrars  and  Indigent  Supplicant..  S«  that  this  Confpiracy,  by  folKur.iup  tv...  iti  famous  Rate  and  of  obtainii:g  thcrebr  Lredil  to 
a Pint,  1 ; r ;r.e  Edict  of  which,  tevcral  Noble,  Reverend,  and  uoithy  Pertems,  were  to  have  Ixeu  involved  under  Guilt  of  Ruin,  may  ferve  to  infiroft  yirur  Loullh'-p  not  tu 
be  hall  y ar.d  forward  in  giving  Credit  to  t he  pretent,  importunate  and  uoiff  Clamours,  and  to  make  you  extremely  wary  ho-, v you  proceed  to  Uic  Conii&ica  and  Condemnation 
of  tuofc  that  arc  sccuted  and  Uireatcucd  to  be  anaigr.cd.- 
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Black  head  and  Young  were  afterwards  tried  and  convicted  for  this  Forge- 
ry i and  in  the  Year  170c,  Yeung  was  executed  at  Tyburn  for  Coining,  and 
a:  the  Gallows  delivered  the  following  Speech  to  the  Reverend  Mr.  Allen, 
the  Ordinary. 

A trut  Copy  ef  the  Paper  deliver  id  by  Robert  Young  to  the  Reverend  Mr.  Al- 
len, Ordinary,  tit  Tyburn,  on  the  Uyth  of  April,  1700. 

Publijhed  by  PtrmiJJiin  of  Authority. 

T Cannot  but  be  very  fenfible,  howjuftlyl  have  provoked  a mod  nterci"  ; 
* ful*and  juft  God  to  Anser,  by  manifold  Offences  I have  committeds 
and  therefore,  for  the  nccetiary  Difcourngement  of  others,  who  (hall  en- 
deavour to  tread  in  my  Step?,  and  parallel  my  Forgeries  ; I conceived  it  a i 
Duty  incumbent  on  me,  to  leave  to  the  World  a true  and  faithful  Nar- 
rative of  my  prevaricating  Steps : But  the  Shortnefs  of  Time  allotted  j 
me,  being  not  fuficicnt  to  fnrnilh  fucli  a Work  in,  1 will  mention  only 
thefe  few  Paflages  of  my  Life. 

And,  Firft,  1 think  myfelf  cfpcclally  obliged  todifeover  to  the  Publick,  I 
how  far  1 was  concern’d  in  that  pretended  Plot,  fuppofed  to  be  carried 
on  by  the  Earls  of  Msrlborcngh  and  SAijbury,  the  Lord  Bifliop  of  ReiLejl/r,  ] 
and  fnme  others ; the  Truth  of  which,  I call  God  to  witnefs,  is  as  fol- 
lows : I was  committed  to  Newgate,  ’till  I di  (charged  a certain  Fine  im- 
pofed  on  me;  during  my  Confinement,  one  Henry  P/arfon , a Surgeon,  1 
think,  was  committed  to  the  lame  Place  for  Debt,  lie  perceiving  me  to 
be  very  expert  in  counterfeiting  Hands,  told  me,  that  if  1 could  contrive 
a (ham  Plot,  and  father  it  upon  thofe  Noble  Peers,  ] might  foon  have 
Money  enough  to  pay  mv  Fine : Being  in  very  low  Circumftanccs,  I 
readily  coofented  to  this  WopoCal,  but  told  him,  nothing  could  be  done 
in  that  Matter,  ’till  he  was  releafed,  which  in  a (hort  Time  was 
cSeStjd,  As  foon  as  he  was  at  Liberty,  he  employed  one  Blackhead 
to  carry  Letters  between  u-=.  T happened,  by  a certain  Stratagem,  to  fee 
the  Earl  of  Marlborough's  Hand  ; this  1 counterfeited  fo  cunningly,  that 
it  was  very  difficult  to  difeern  the  true  from  the  falfe;  then  1 drew  up  an 
Affociation,  and  affixed  to  it  the  Hands  of  the  Earls  of  Marlborough  and 
S'llijbury,  as  slfo  Sir  Baftl  Ft  retrofit ; the  Lord  Bifhop  of  Rccbe/Jer’s,  and 
the  Lord  Cornlury' s was  wrote  by  another  Hand,  according  to  my  Re- 
queir.  And  that  the  more  Credit  might  be  given  to  this  pretended  Plot, 

1 wrote  fevcral  Letters  in  the  Name  of  the  Lord  Marlborough  (for  1 was 
perfectly  acquainted  with  his  Way  of  Writing),  fuppofed  to  be  directed 
to  me,  which  Blackhead xifed  to  bring  me  again  ; and  yet  lie  fwore  before 
the  Lords  of  the  Council,  that  the  Lid  Earl  fent  them  to  me;  whereas, 
to  his  Knowledge,  I myfelf  forged  them,  and  ordered  them  to  be  fent 
after  that  Manner.  This  is  the  Truth  of  that  Bufincfs,  which  has  made 
fo  great  a Noife  in  the  World ; and  humbly  beg  the  Pardon  of  thofe 
Noble  Peers,  and  do  declare  once  more,  in  the  Prefcnce  of  God,  that  I 
did  not  fet  the  Lord  Bifliop  of  Reehe/ler's,  or  the  Lord  Cornbury  s Hand 
tothefaid  Paper,  yet  it  was  done  by  my  Confent,  by  another  Perfon. 


fs° ) 

And  whereas  I am  accufed  with  writing  fevera!  threatening  Letters  to  the 
laid  Lord  Bifliop,  if  he  did  not  IcaveaHundred  Pounds  in  a certain  Place; 
I declare,  as  1 am  a dying  Man,  I was  not  concerned  in  it.  As  for  this 
Crime  of  Coining,  for  winch  I die,  I declare  before  God,  I am  no  other- 
wife  guilty  than  by  being  a Spcfbcor. 

But  though  I am  not  guilty  of  this  Fafl,  yet  I muft  lay  my  Hand  upon 
my  Mouth,  and  confers  that  the  Lord  is  righteous,  and  his  Judgments 
upright,  lor  1 have  injured  my  Neighbour  fo  often  by  Forgeries,  Cheats, 
lAc.  that  I think  it  fcarce  pofiible  to  recount  them.  ‘ But  that  1 may  not 
totally  omit  them  neither  : In  the  Year  1695,  I removed  myfelf,  by  Ha- 
beas Corpus,  from  the  King  i-BenJ)  to  the  Fleet , where  1 came  acquainted 
with  Mr.  Hunter , now  living  in  Biiliter-Lane,  Mr.  George  Allbver , alias 
BloJt,  Mr.  Dtrwfon , Mr.  Greenfield,  Mr.  Coin,  and  others  whom  1 have 
forgot.  lit  the  End,  wc  concluded  to  cheat  one  Mr.  Thomas  Lafnlj , of 
Leeds  in  Ybrtfiire , out  of  Cloth,  to  the  Value  of  135/.  which  accordingly 
was  effected,  and  the  Cloth  delivered  at  the  Bear-Inn  in  Bafmghall-Strett. 
In  the  Year  97,  1 was,  by  the  Warden  of  the  Fleet,  removed  back  again 
to  the  King's- Bench,  where  I came  acquainted  with  Mr.  John  Carey, 
George  llm fin,  and  James  Roberts,  and  by  falfe  Bills  of  Exchange,  and 
forged  Letters,  endeavoured  to  cheat  Mr.  Seth  Loftboufe , a Goldfmitb  in 
Fleet-Strut,  and  Mr.  Peter  Block  Mtubielt , a Merchant  in  Amfitrdam , out 
of  1600/.  but  that  failed,  though  Carey  was  pilloried  for  it.  In  the  afore- 
faid  year  97,  I came  acquainted  likewile  with  one  Mr.  John  Griffin  of 
Tuttb-Street,  Wefimnjler , and  by  forged  Lcafcs,  as  under  one  Dr.  Tho- 
mas Lamplugh's  Hand,  I have  cheated  Men  in  Town  out  of  fcvcral  Hun- 
dred Pounds  by  Way  of  Mortgages.  Sir  John  Jobitfen,  an  Alderman  and 
Goldfmith  in  Cheap  fide,  fince  deccafcd,  very  narrowly  efcapcd  of  being 
cheated  out  of  2CO /.  by  Virtue  of  one  of  the  aforementioned  Leafes. 

In  the  Year  98,  the  aforefaid  Perfons,  and  I,  cheated  Mr.  Azariah 
Reynolds,  an  Undertaker  in  CheapfiJe , of  a Velvet  Pall,  two  Cloaks,  (Ac. 
by  a forged  Letter,  as  from  his  Correfpondcnt  in  the  Country’,  for  which 
1 was  committed  to  Newgate,  and  fined  200  Marks  at  Guildhall,  where  I 
received  my  T rial,  and  was  convi&cd. 

In  Newgate,  I came  acquainted  with  Jones,  the  Evidence,  whom  I 
faw  coin  in  the  Debtor’s  Hall,  feveral  Sums  of  Money.  How  far  1 was 
concerned  with  him,  I have  already  obferved  ; but  I forgive  them,  and 
do  humbly  beg  God,  and  die  Perfons  I have  wronged,  to  forgive  me  thofe 
wicked  Actions  I have  committed.  Into  thy  Hands,  O God,  I com- 
mend my  Spirit ! Lord  Jefus,  receive  the  Soul  of  the  unhappy  and  mi- 
fcrable 

Robert  Young. 

This  is  a true  Copy, 

Dated  April  10, 

1700.  , 

John  Allen,  Ordinary. 


XL  VI,  Proceeding s againft  Charles  Knowles,  Efq.  (commonly  called  Earl  of  Banbury)  for  th$ 
Murder  of  Philip  Lawson,  Gent  *.  4.  & 5 Will.  & Maria;,  1692-3. 

Tide  IiNDICTMBN  T. 


Rex  verfts  Knowles,  alias  Com’  Banbury, 

Hill.  4 & 5 W.  & M. 


Jmb'&ment  MidtP  ff.  .%  Lias  fcilt’  die  Mercur*  fcilt’  7 die  Scptem-  ! 
for  Murder  f\  bris  Anno  Rcgni  Domini  & Dominc  nof- 

TJw^'r  tror'  Gu,ie1’  & Marie  Dei  Gra’ AngP  &c.  | 

by  thTSatne  Regis  & Rcgine  fidui  delenfor’  & c.  quarto  ad  general’  fel- 
©f  Cbiorte*  lion'  pacis  Domini  Regis  & Domine  Rcginc  tent’  p’  adjorna- 
Kr.&w!es,E(tj-  ment’  p*  Com’  Midd’  apud  Hicks’-Hall  in  St.  John-Strcet  in 
atw  I,  Com’  pred’  coram  Carolo  Lee  Mil*  Lanccloto  Johnfon  & al’  I 
iaMsddh/ex’  A>c,'s  fu'*  juftic*  diiflor’  Domini  Regis  & Domine  Reginc  ad 
and  removed  paccm  in  Com’  pred’  confervand’  necnon  ad  diverfas  felon’ 
by  Certiorari  rranfgr’  & al’  malefacta  in  eodem  Com’  p'petrat’  audiend’  & 

inio  the  terminand’  affijjn’  per  fncr’um  ducidccim  jur’  probor’  & 

the  *eaa*‘um  *lorri’  Uom*  pred’  adtunc  & ibid’ jurat’  k oncrat’  ad 

Defendant  i-'iquircnd’  p’  diet  is  Domino  Rege  & Domina  Regina  &cor- 
beiitg  ar-  pore  Com’  predict’  prelentat’  exiftit  quod  Carolus  Knowles, 

raiyned  imp'  de  paroch’  Sancli  Egidii  in  Campis  in  Com’  Midd’  Ar’ 

thereon,  he  Jycum  p-e  oculis  fuis  non  habens  fed  ir.fligatione  diabolica 
numer  in  a-  lr,ot'  ^ deduct’  6 Decembris  Anno  Regni  Domini  & Do- 
haUn  cut  of  mine  i-.oftror’  Gullel’  & Mari  a:  Dei  Gra*  AngP  &c.  Regis 
the  Indict-  Sc  Reginc  fidei  defenfor’,  hi c.  4.  vi  fc  armis,  &c.  apud  pa- 
s-.e r.t,  173.  roch’  pred’  in  Com’  pred’  in  & fup’  quendam  Philippum 
*^**^.,s  E-  Lawfon  gen’  in  pace  Dei  & did’  Dorn’  Regis  fie  Domine 
and  feUout  Reginc  nunc  adtunc  (i  ibidem  exiften’  felonice  voluntaric  Si 
the  King's  ex  malitia  fua  precogitat’  infult’  fecit  & quod  pred*  Carolus 
Letters  Pa-  Knowles  cum  quodam  gladio  Anglice  a Sword,  de  ferro  & 
reuttobis  chalybe  confect*  valor’  quina;  folid*  quem  ipfc  idem  C.  K. 
suUhc'Dc-  ***  manu  fua  dextra  adtunc  k ibid’  extraft*  habuit  & tenuit 
feentrtohim-  pTat’  Philippum  Lawfon  in  Si  fup’  finiflram  partem  corpo- 
fclf.  The  At-  ris  ipfius  P.  adtunc  & ibidem  felonice  voluntaric  & ex  nia- 
tomey  Gene-  litia  fua  precogitata  p’cuffit  & pupugit  dans  cidem  P.  L. 
rjJ  replies,  a<]tunc  ibidem  cum  gladio  extra di‘  pred’  in  Si  fup’  p'd’ 
Defendant  finiiiram  partem  corporis  ipfius  Philippi  L.  prope  did'  breves 
petitioned  cotes  ipfius  P.  un’  vulnus  mortal’  Anglice  me  mortal  Wound 
the  Houle  of  latitud'  un’  pollicis  & profuiiditat'  fex  polliciu*  de  quo  qui- 
L«.id*  t©  be  dem  vulncre  mortal’  p’d’  P.  L.  adtunc  & ibidem  inftant’ 
thh  ludirt-  jur’  P’d’  <licunt  f«*p’  facr’um  fuum  quod  p’d’ 

cent,  and"  C.  T-  p’fill’  P.  L.  rnado  & forma  p’d' adtunc  & ibidem  fc- 


lonice  voluntaric  & ex  malicia  fua  p'cogitat’  intcrfecit  Sc  thatthereup 
murdravit  contra  pacem  didor’  Domini  Regis  & Domine  on  it  was  ad - 
Rcgine  nunc  Coron’  & dignitat’  fuas.  Sic.  Quod  quidem  iud|Cj’ lhat 
Indidament’  Dominus  Rex  & Domina  Regina  nunc  Coram  Ri-htto the 
eis  poftca  cerris  de  caufis  venir’  fecer*  terminand’,-  Sic.  p’  CiidEarldom. 
quod  p’ccpt’  fuit  Vic’  Coni’  p’d’  quod  non  omitt’.  Sic.  quin  To  this  Re-" 
caperct  eu’  ft,  & c.  ad  refpond’,  See.  Et  modo  fcilt’  die  Plication  the 
Martis  prox’  poll  Odab’  Sci’  Hillar’  ifto  eodem  termino  PcfclM,ant 
coram  Domino  Regc  & Domina  Regina  apud  Weltin'  yen’  foTAtto’mev 
Carolus  Comes  Banbury  fub  cuftod’  Will’  Richardfon  gen’  General  joins 
cuftod’  Gaol’  Dominor’  Regis  & Regine  de  Newgate  virtute  in  Demurrer, 
brevis  Dominor’  Regis  & Kegine  dc  habend’  corpus  ad  fubjiciend’,  See. 
ei  inde  dired’  in  cujus  cuftod’  p’antea  ex  caufa  p’d’  p’  nomen  Caroli  Comi- 
tis  Banbury  al’  did*  Caroli  Knowles  Ar’  comifs’  fuit  ad  bair’ 
hie  duet*  in  propria  perfona  fua.  Et  ftatim  de  p’mifs’  ci  fupe-  Pbdtum 
rius  impost’  alloquutus  qualiter  fe  velit  inde  acquietari  dicit 
quod  ipfe  eft  perfona  in  Indidment’  p’d’  mentionat’  & intens’  per  nomcn 
Caroli  Knowles  de  paroch’  Sancli  Egidii  in  Campis  in  Com’  Midd* 
Af  SU,Ctn  ^didapient’  p’d’  p’lat*  exiftit  p’  fclonia  & murdro 

predid  . Et  die  quod  iplc  ad  IndidamenL’  ill’  refpondere  compclli  non 
debet  quta  die  quod  Dominus  Carolus  Primus  nup’  Rex  Anal*  &c. 
p htetas  fuas  Patcntes  fub  magn’  Sigillo  fuo  Angi’  geren’dat'  apud  Ban- 
bury 18  die  Auguft.  Anno  Reg’  fui  Secundo  quas  quidem  literas  Paten’ 
fubmagno  bigtUo  eiufdem  nup'  Regis  AngP  ftgillat’  p’d’ C.  comes  B. 
r?  "iful  P *crt’  “e  g™’  fua  fpeciali  & cx  certa  feient'  k mcro  motu 
(ms  Will  adtunc  Vic’  Wallingford  ad  ftatu’  gradu’  dignitat’  Si  honorem 
Comitis  Banbury  erexit  p’fecit  & creavit  cidmq;  Will’  11  omen  ftatu’  ftylu* 
dignitat  titulu'  & honorem  Comitis  Banbury  impofuit  dedit  & orebuit  n* 
cafdcm  hteras  Paten*.  Ac  ipfum  Will'  eodem  nomine  ftat’  titulo  ftvfo 
honor  & dignitat1  Comitis  per  gladii  cir.duram  Cape  honoris  & circuit 
aurci  impofitionem  infignivit  inveilivit  k real  it’  nobilitavit  p’eafdcm  literas 
paten  habend’  & tenend’  cadcm  nomen  ftatu'  gradu’  dignitat’  ftvlu’ 
tytulu  & honorem  Comitis  Banbury  cum  omnibus  & iingulis  pre- 
heminentiis  honoribus  ceterifq;  hujufmodi  nomini  (hum  oradui  dfc- 
mtat’  ftylo  titulo  & honori  Comitis  p’tincn’  five  fpectan’  pYat’  Wiliiel* 
Sc  hcredibus  mafculis  de  corporc  fuo  cxcun’  imp'petuum  volen’  & 


Vot.  VIII. 


* Brother  to  Sir  Henry  Lau/en,  of  Rrottgb,  in  Tbrtjbire,  Bait- 

H 


pex 
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pareafdcm  literzs  paten'  crmceden’  p’  fc  hcred’ & fuccefforibus  fuis  quod 
tYcfat*  Wiilielmus  X hercd’  fui  mafcul  t pred’  nomcn  (latum  gradu*  mu- 
la*  fc  honorem  pred’ fucccffi  ve  jercrcnt  & habrrent  & corum  quilibet  ge- 
rcrret  fc  hilwrcc  fc  per  nomen  Comitis  Banbury  fuceeffive  vocarentur  fc 
'eorum  tjuilibet  vocaretur  prout  per  eafdcm  litcras  paren’  plciiius  apparet 
virtute  quarum  quidcm  literar’  paten’  pred*  Willidmus  fuit  Comes  Ban- 
bury & icit’  de  ftatu  gradu  titulo  5c  honore  Comitis  Banbury  in  dominico 
1'uo  ut  dc  feodo  talliat’  videlt’  fibi  5i  hercd’  mafcul’  dc  corporc  fuo  exeun’. 

Et  (re  inde  feit’  cxiften’  idem  Wiilielmus  Comes  Banbury  obiit  fic  indc 
feit*  feilt’  apud  p'd’ paroch’  Sancti  Egidii  in  Campis  in  Cam’  Midi’  p’d' 
pofl  cuius  mortem  ftat us  gradus  titulus  fc  honor  Comitis  Banbury  p’d’ 
xlefcen  achat  Edwardo  Knollts  ut  fil’  & hercd'  mafcul’  de  corpor’  p’d’ 
Williclmi  Comitis  Banbury  per  quod  idem  Edwardus  fuit  Comes  Ban- 
bury & feit’  dc  ftatu  gradu  titulo  fc  honore  Comitis  Banbury  pre«l’ 
in  dominico  fuo  ut  dc  feodo  talliat’  vitltrlc’  fibi  & heredibus  malcu- 
lis,  de  corpor*  pred’  Willielmi  exeun’  feilt’  apud  paroch’  SamSti  Egidii  in 
Campis  pred’.  Et  fic  inde  feit”  exifien’  idem  Edwardus  Comes  Banbury 
obiit  inde  reit1  fine  hercd’  mafcul’  de  corpore  fuo  exeun’  feilt"  apud 
paroch’  pred’  pod  cujus  mortem  status  gradus  titulus  & honor  Comitis 
Banbury  pred’  defeendebat  Nicholao  Knollis  ut  hercd’  mafculo  dc  cor- 
porc pred’  Williclmi  Comiiis  Banbury  videlt’  fratri  & hercd’  pred’ 
Edwardi  fil’  fc  hcred’  pred’  Willielmi  per  quod  id.m  Nicholaus 
fuit  Comes  Banbury  & feit’  dc  data  gradu  fc  honore  Comitis  Ban- 
bury pred’  in  dominico  fuo  ut  de  feodo  talliat*  videlt’  fibi  fc  hercd’ 
mafcul’  dc  corpore  prod’  Williclmi  tunc  nup’  Comitis  Banbury  exeun’ 
feilt’ apud  paroch’  Sanfti  Egidii  in  Campis  pred’.  Et  fic  inde  feit’  exifien’ 
idem  Nicholaus  Comes  Banbury  obiit  inde  fic  feit’  feilt’  apud  paroch’ 
pred’  poft  cujus  mortem  flatus  gradus  & honor  Comitis  Banbury  predict' 
defeendebat  pred’  Carolo  ut  hercd’  mafcul’  de  corpore  pred’  Williclmi 
nuper  Comitis  Banbury  exeun’  yidelf  fil’  & hcred’  pred*  Nicholai  nup’ 
Comitis  Banbury  fratr'  & hcred’  pred’  Edwardi  fil’  fc  hercd'  ejufdcm 
Williclmi  per  quod  idem  Carolus  tempore  caption'  Indifbmenr  pred’ 
fuit  & adhuc  cxillil  feit’  de  fc  in  ftatu  gradu  fc  honore  Comitis  Banbury 
pred’  in  dominico  fuo  ut  de  feodo  talliat*  videlt’  fibi  & hercd’  mafcul’  de 
corporc  pred’  Willielmi  exeun’  fc  Comes  Banbury  adhuc  cxiftit  feilt’ 
apud  pred’  paroch’  SamSti  Egidii  in  Campis.  Et  hoc  paiat*  ell  verificare 
unde  ex  quo  non  nominatur  in  Indidtameni’  pred’  per  pred’  numcn  Comi- 
tis Banbury  pet’  Judic*  dc  Ind  clamenr’  pred’  & fi  ipfc  ad  Indictaincnt’ 
ill’  ultcrius  refponderc  compelli  debeat,  fcc. 

CrtfxetU  Levitts. 

Bartholomew  Shower. 

Rep!.  Et  Johannes  Somers  Mil’  Attorn’  Domini  Regis  fc  Doniine 
Regine  nunc  general'  qui  proeifdem  Domino  Regex  Domina  Re- 
gina in  hac  parte  fcquitur  proteftando  non  cognofccndo  aliqua  in  placito 
pred'  Caroli  fore"  vera  dicit  quod  pred’  C.  Knowles  in  Indl&nment’ pred’ 
nominated  Indi&ament'ill'  refponderedebet  quiadicitquod  ipfc  idem  C.  K. 
per  nomcn  Carol  iComit’  tie  Banbury  alias  fcilt’i  jdicDccembris  AnnoRegni 
di&or'  Domini  Regis  & Dominc  Regine  nunc  quarto  exhibtiitquandam  pc- 
titioncm  fuam  infeript’  Dominis  fpiritual'  fc  temporal’  in  Parliament’  ad- 
tunc  fc  adhuc  tent’  apud  Wcftm’  in  Com’  Midd’  afl'cmblat’  per  ean- 
dem  petition'  allcgan’Sr  pretenden’  quod  ipfc  idem  Carolus  Jure  hcredi- 
tar'  adtunc  fuit  Comes  de  Banbury  ac  un’  magnat’  huius  Regn’  AngP  nc 
adtunc  indidhu’  pro  morte  pred'  P.  L.  unde  idem  Carolus ci Idem  Dominis 
fpiritual’  fc  temporal’  adtunc  & ibidem  in  eodem  parliament’  affcmblat’ 
humillime  fupplicavit  quod  ipfc  idem  Carolus  dc  & pro  morre  pred’  P.  L. 
triat’  eflet  per  magnar'  cjufdcm  Re»ni  taliterq;  fuperinde  procefs’  fuit 
quod  poftea  feilt’  die  Martis  17  die  Januarii  Anno  Regni  diiftor’  Domini 
Regis  fc  Dominc  Regine  nunc  quarto  per  cofdcm  Dominos  fpiritual* 
fc  temporal*  in  eodem  Parliament’  adtunc  fc  ibidem  afl'cmblat’  fecun- 
dum  legem  & confuetml*  Parliament'  refolut’  confiderat'  fc  ordinal'  fuit 
quod  pred'  Carolus  non  habuit  aliquod  jus  pred’  titulo  fc  honori  Comitis 
Banbury  quodq;  iftacadetn  pClttio  abindedimifs’efle  ficut  per  record'  inde 
inter  record'  Parliament’  hie  apud  Weftm’  pred’  remanen’  plenius  liquet 
& apparet.  Et  hoc  parat’  eft  verificare  unde  pet’  judic’  & quod  Indicta- 
ment'  pred’  bon’  adjudicctur  quodq;  pred’  C.  K.  ad  Indidtament’  illud 
uhcrius  refpondcat,  fcc. 

y.  Sinters. 

T.  Trevor. 

y.  Trema'tn. 

Demurr’  E*  Prc^'  Carolus  in  propria  perfona  fua  wen’  fc  die’  quod  pred' 
placitum  prefat'  Attorn'  Dominor’  Regis  & Regine  nunc  ge- 
neral’ in  forma  pred’  fuperius  replicando  placitat’  marcriaq;  in  eodem 
content’  minus  fufficicn’  in  lege  cxiftunt  ad  compellcnd'  eundem  Carol' 
cidcm  Indiflaroento  ulterins  refpondereunde  pro  defedtu  fufficicn' replica- 
tion’ ad  placitum  pred'  prefac’  Caroli  in  hac  parte  placitat’  idem  Carolus 
ut  prius  pet’ judic’  de  Indidtament’  ill’  fc  quod  ipfc  de  Indidtament’  pred’ 
per  Cur'  hie  exonerttur  fc  dimittatur,  fcc. 

fuiadcr  Et  Edwardus  Ward  Ar’  Attorn'  di&or’  Dominot'  Regis  & 

' ' Regine  nunc  general'  qui  pro  cifdcm  Dominis  Rege  fc  Regina 

in  hac  parte  fequitur  pro  cifde.n  Dominis  Rege  fc  Regina  dicit  quod 
placipim  pred'  Attorn'  Dominor’  Regis  fc  Regine  nunc  general’  in  for- 
ms p’d’  fuperius  replicand’  placitat'  materiaq;  in  eodem  content’  bon'  fc 
fufficicn’  in  lege  exiftunt  ad  compcllend'  eundem  Carol’  eidem  Indidla- 
roent’  ulterius  refpomiere.  Quod  quidem  placitum  fuperius  replicando 
placitat'  materiaq;  in  eodem  content’  idem  Attorn’ didlor’  Dominor’  Regis 
5c  Rczine  nuttc  general*  proeifdem  Dominis  Rege  & Regina  nunc  parat’ 
eft  verificare  prouc  Cur’,  fcc. 

Edward  Ward. 

Thomas  Trevor. 

yohn  Tremain. 

22  Marsh , 1693. 

It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  m Parliament  af- 
fttnblcd.  That  JVlr.  Attorney-General  do  give  tthis  Houfc  an  Account  in 


Ch.  Knowles,  Efq,  4 Sc  5 W.  & M.  ( 52  ) 

Writing  of  the  Proceedings  in  the  Court  of  King's- Bench,  againft  the  Per- 
fon  who  claims  Lite  Title  of  Earl  of  Banbury. 

t r April,  l6ni. 

Then  their  Majcfties  Attorney-General  delivered  in  an  Account  of  the 
Proceedings  in  the  Court  of  King's • Bench , againft  the  Pcrfon  who  claims 
the  Title  of  the  Earl  of  Banbury,  which  was  read  as  follows,  viz. 

An  Account  of  the  Proceedings  in  the  Court  of  King’s- Bench,  ngainjl  the  Per- 
fsn  who  claims  the  Title  if  Ear!  sf  Banbury,  deliver'd  in  by  their  Majeflits 
Attorney-Central,  pur fu  ant  to  an  Order  of  the  Right  Honourable  the  Lards 
Spiritual  and  Temporal  in  Parliament  ajfemb'.ed , the  22 el  of  March, 

1 

A Bill  of  Indictment  being  found  at  Hicks’s- Hall,  in  December,  1692, 

againft  Charles  Knowles,  Efq.  for  the  Murder  of  Philip  Lawful,  Gent, 
it  was  removed  into  the  King' s-Bench,  and  the  laid  Charles  Knowles  was,  irt 
Hillary  Term  following,  arraign’d  thereupon  in  the  King  s- Bench,  and 
put  in  a fpccial  Plea  in  Writing  to  this  Effect,  Thai  he  ought  not  to  ba 
compelled  to  anfwcr  10  that  Indiflment,  becaufc  King  Charles  the  Firft, 
by  Letters  Patents  under  the  Great  Seal,  which  he  produced  in  Court, 
dated  the  iBth  of  Augttfl,  in  the  fecond  Year  of  his  Reign,  created  Wil- 
liam, then  Vi  (count  Wallingford,  Earl  of  Banbury , and  confer  r’d  upon  him 
the  Name,  Stile,  Title,  and  Dignity  of  Ear! -of  Banbury,  to  hold  to  the 
find  William,  and  the  Heirs  Males  ol  his  Body  for  ever : That  Earl  IFil- 
liam  thereby  became  feized  of  the  Honour  of  E3rl  of  Banbury,  to  him,  and 
tile  Heirs  Males  of  his  Body,  ar.d  died  thereof  fo  feized  ; and  that  the 
faid  Honour  defeended  to  Edward,  his  Son  and  Heir  Male  of  bis  Body, 
who  became  feised  thereof  in  Fec-Tailc  to  him,  and  the  Heirs  Males  of 
the  Body  of  the  faid  William , and  that  he  died  feized  without  any  lflue 
Male  of  his  Body  ; after  whole  Death,  the  laid  Title  and  Honour  of 
Earl  of  Banbury,  defeended  to  Nicholas  Kn  -wles,  as  Heir  Male  of  the 
Body  of  the  laid  William,  (that  is  to  fay)  Brother  and  Heir  of  Edward, 
who  was  Son  and  Heir  of  the  faid  William,  by  which  the  laid  Nicholas  was 
Earl  of  Banbury,  and  feized  of  the  Title  and  Honour  of  Earl  of  Banbury , 
iu  his  Dcmefnc  as  of  Fee,  to  him,  and  the  Heirs  Male  of  the  Body  of  the 
faid  Wiliam,  then  late  1 arl  of  Banbury , Bluing ; and  being  thereof  fo 
feized,  the  faid  Nicholas  died  ; after  whole  Death,  the  faid  Title  and  Ho- 
nour of  Earl  of  Banbury  did  delcend  to  the  Defendant  Charles,  as  Heir 
Male  of  ihc  Body  of  the  faid  William , late  Ear!  of  Banbury,  viz.  Son  and 
Heir  of  Nicholas,  Brother  and  Heir  of  Edward,  who  was  Son  and  Heir  of 
William-,  whereby  the  Defendant  came,  and  yet  is  feized  of,  and  in  the 
State,  Degree,  and  Honour  of  Earl  of  Banbury,  in  his  Lcmefne  as  of 
Fce-Tailc,  to  him,  and  the  Heirs  Males  of  the  Body  of  the  laid  William 
iffuing,  and  yet  is  Earl  of  Banbury,  which  lie  is  ready  to  verify  ; and 
therefore  he  the  faid  Defendant  Charles,  not  being  named  in  the  Indictment 
by  the  Name  of  Earl  of  Banbury,  pray’d  Judgmentof  the  Indi&mcnt,  and 
whether  he  ought  further  to  be  compcll'd  to  -nfwcr  to  it. 

To  which  Plea  their  Majcfties  Atturncy-Gencral,  by  Protcftation,  not 
acknowledging  any  thing  in  the  faid  Plea  to  be  true,  replied.  That  the  De- 
fendant ought  to  anfwcr  to  that  Indictment,  for  that  the  faid  Charles 
Knnule  , by  the  Name  of  Char  Its  Earl  of  Banbwy,  the  thirteenth  of  Decem- 
ber, in  the  Fourth  Year  of  their  Majcfties  Reign,  exhibited  a Petition  in 
Writing  to  rhe  Lords  Spiritual  and  Temporal  in  Parliament  aflemblcd, 
thereby  alledging,  and  pretending,  t hit  he  then  was  by  Right  of  Inhe- 
ritance Earl  of  Banbury,  and  one  of  the  Peers  of  this  Realm  ; and  then  In- 
dicted for  the  Death  of  the  faid  Lawfon,  and  humbly  prayed  tile  Lords 
Spiritual  and  Temporal  in  Parliament  aflembled.  That  the  faid  Charles, 
of  and  for  the  Death  of  the  faid  Lawfon , might  be  tried  by  the  Peers  of 
this  Realm.  And  that  it  was  thereupon  fo  proceeded,  that  on  the  feven- 
teenth  of  fanuary  following,  it  was  by  the  faid  Lords  Spiritual  and  Tem- 
poral in  Parliament  affemblcd,  according  to  the  Law  and  Cullom  of  Par- 
liament, Refoivcd,  Confidei cd,  and  Ordered,  That  the  faid  Charles  had 
not  any  Right  to  the  faid  Title  and  Honour  of  Earl  of  Banbury,  and  that 
the  Petition  (hould  be  dil'miffcd,  as  by  the  Record  thereof,  amougft  the 
Records  of  Parliament  more  fully  appeared.  And  prayed  Judgment,  That 
the  faid  Indiflment  might  be  adjudged  good,  and  that  the  Defendant 
might  anfwcr  over  to  the  Indiclmcnt. 

Some  Time  having  been  fpenc  in  Motions  about  the  Pleadings,  and  in 
giving  Rules  to  the  Defendant  to  rejoin  to  the  Attorney-General’s  Re- 
plication, and  about  3ailing  the  Defendant,  and  the  Defendant  having 
Demurred  to  the  Replication,  wherein  the  Attorney- General  joined,  not 
tnoving  to  have  the  Record  a Concilium  (as  is  ufual  for  the  Party  to  do 
that  Dcmurrs)  ; the  Attorney-General  moved  it  in  Michaelmas  T erm  lad, 
and  by  Rule  of  Court  it  was  made  a Concilium,  and  appointed  to  be  ar- 
gued the  then  next  Term,  which  was  Hilhry  Tcrmlafti  in  which  Term, 
near  the  Beginning,  it  was  argued  by  Coimfcl  on  both  Sides.  And  on  the 
Defendant’s  Counfel’s  Motion,  another  Day  was  appointed  for  a further 
Argument  the  fame  Term  ; at  which  Day  it  was  argued  on  the  King’s 
Behalf,  and  noCounfel  then  attending  for  the  Defendant,  the  Court  made 
a Rule  that  the  Defendant,  (hotild  anfwcr  over,  unlcfs  Caufc  fliould 
be  (hewed  to  the  contrary  the  Saturday  following  ; at  which  Time  it  was 
argued  for  the  Defendant  (there  being  then,  and  at  the  laft  Argument, 
only  Two  Judges  111  Court,  one  JuJgc  dying  in -the  Beginning  of  the 
Term,  and  another  being  abfent  by  Rcafonof  Siekncfs).  L'pon  which  lalt 
Argument  the  Court  difeharged  the  former  Rule;  and  upon  the  De- 
fendant's CountcRs  Motion,  a further  Concilium  was  made  of  it,  for  the 
next  Eajler  Term. 

The  Defendant  is  under  Bail,  Corpus  for  Corpore. 

Upon  reading  this  Day,  An  Account  of  the  Proceedings  in  the  Court 
of  King's-Bevch,  againft  the  Perfon  who  claims  the  Title  of  Earl  of  Ban- 
bury, It  is  ordered  by  the  Lords  Spiritual  and  Temporal  in  Par  i am  cut 
aflembled.  That  fuen  of  the  Jufticts  of  thei  r Majcfties  Court  of  King’s- 
Bench  as  arc  now  in  Town,  and  not  fick,  do  attend  this  Houle  on  Sa- 
turday next,  at  Eleven  of  the  Clock  in  the  Forenoon. 

13  April,  1694. 

Whereas  To-morrow  is  appointed  for  the  Judges  to  attend  upon  the 
Account  delivered  in  the  eleventh  Inftant,  by  their  Majcfties  Attorney- 

General, 
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Genei.il,  or  the  Proceedings  in  their  Majeftirs  Court  of  Kir.g  s-Bcnch, 
againlf  the  Perfon  who  claims  the  Title  or  Earl  of  Banbury,  it  is  ordered 
by  the  Lords  Spiritual  and  Temporal  in  Parliament  jJiernblcJ,  That  all 
the  Judges  now  in  Town,  do  attend  this  Houfe  thereupon  on  Monday  next, 
nt  eleven  of  the  Clock,  and  that  ail  the  Lords  be  fummoned  then  to  at- 
tend. 

1~  Ncv.  1694. 

A Debate  ari/ing  touching  the  Proceed  12^3  in  the  Court  of  King  s- 
Btncb,  relating  to  the  Pcribn  who  claims  the  Title  of  Earl  of  Banbury, 

The  Qarftioa  was  put.  Whether  Mr.  Attorney-General  lhall  give  this 
Houfe  an  Account  what  Proceedings  have  been  in  the  Court  et  King's- 
Berxb,  fincc  the  eleventh  of  April,  1694,  in  Relation  to  the  Perfon  who 
claims  the  Title  of  Earl  of  Banbury  ? 

I:  was  rtfolred  in  the  <»  ffirmarive. 

It  is  ordered  by  the  Lords  Spiritual  and  T cmporal  in  Parliament  af- 
fcmblcd,  That  their  Majeflies  Attorney- General  do  give  this  Houfe  an 
Account  on  Turf  Jay  the  fourth  Day  or  December  next,  what  Proceedings 
there  have  been  In  the  Court  of  King's- Bench,  relating  to  the  Perfon  who 
claimed  the  Title  of  Earl  of  Banbury,  iince  the  clcrcmh  o f Apt  it,  1694, 
and  that  all  the  Lords  be  fummoned  then  to  attend. 

4 Dec.  1694. 

After  their  Majefties  Attorney-General  had  given  the  Houfe  an  Ac- 
count of  the  Proceedings  in  the  Court  of  King's- Bench,  in  Relation  to  the 
Perfon  who  claimed  the  Title  of  Earl  of  Banbury,  and  Debate  thereupon. 
The  Queftion  was  put.  Whether  the  Route  lhall  be  now  adjourned  ? 
It  was  ufolvud  in  the  Negative.  And 

Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  aflembied. 
That  the  proper  Officer  in  the  Court  of  King's-Ber.tb,,<\o  bring  before  this 
Iloufe,  To-morrow  at  eleven  of  the  Clock,  the  Record  of  the  Judgment 
of  Charles  Knowles,  who  claimed  the  Title  of  Earl  of  Banbury,  and  the 
Proceedings  of  that  Court  thereupon. 

It  i«  ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  aflem- 
bk  !,  That  the  Debate  this  Day  touching  the  Proceedings  in  the  Court 
oi  King't-Btis.b,  in  Relation  to  the  Perfon  who  claimed  the  Title  of  Earl 
of  Banbury,  Puli  be  adjourned  till  To-morrow  Morning,  eleven  of  the 
Clock  in  the  Forenoon. 

5 Dec.  1694. 

The  Record  of  the  Court  of  King's-Benth  being  this  Day  brought  into 
the  Houfe,  (purfuant  to  the  Order  Ycftcrday)  relating  to  the  Perfon  who 
claimed  the  T itie  of  Earl  of  Banbury,  and  a Debate  ariling  thereupon,  it 
is  ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  aflembied, 
That  the  f.ud  D-baic  lhall  be,  and  is  hereby  adjourned  until  IVednefdny 
next,  the  twelfth  Day  of  this  inftant  December,  at  ten  of  the  Clock  in  the 
Forenoon. 

It  is  ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  afiem- 
bled.  That  the  Records  of  the  Court  of  King’s- Bench,  brought  in  this 
Day,  (hall  be  returned  to  the  proper  Officers,  and  that  they  attend  with 
them  again,  on  IVednefdny  the  twelfth  Day  of  this  inftant  December,  at 
ten  of  the  Clock  in  the  Forenoon. 

12  Dec.  1694. 

This  Day  being  appointed  to  refume  the  forefaid  Debate,  concerning 
the  Perfon  who  claimed  the  Title  of  Earl  of  Banbury,  and  for  the  proper 
Officers  of  the  Court  of  King' s-Bench,  to  attend  with  the  Records  of  that 
Court  relating  thereunto,  it  is  ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  afi’emblcJ,  That  the  laid  Debate  (hall  be,  and  is  here- 
by adjourned,  ’till  Monday  the  twenty-fourtb  Day  of  this  inftant  Decem- 
ber, at  ten  of  the  Clock  in  the  Forenoon,  and  that  the  proper  Officers  of 
the  Court  of  King’s-Bencb  do  then  attend  with  the  Records  as  was  former- 
ly ordered. 

26  Jan.  1697. 

A Petition  to  his  Majefty  being  this  Day  offered  on  Behalf  of  the  Per- 
fon who  claims  the  Title  of  Earl  of  Banbury,  and  his  Majcfty’s  Re- 
ference thereupon,  it  is  ordered  by  the  Lords  Spiritual  and  Temporal  in 
Parliament  affcmbled.  That  the  laid  Petition  and  Reference  dull  be  con- 
fidcred  on  Saturday  the  twenty-ninth  Day  of  January  inftant,  at  twelve  of 
the  Clock,  and  that  all  the  Lords  be  fummoned  then  to  attend  ; and  the 
Clerks  then  bring  the  Books  wherein  the  former  Proceedings  in  Relation 
to  this  Matter  are  entered. 

29  Jan.  1697. 

The  Order  being  read  for  conndering  the  Petition  of  the  Perfon  who 
claims  the  Title  of  Earl  of  Banbury, 

Ibe  Petition  to  his  Mayfly,  and  bis  Majcjly  s Reference  thereupon  to  this 
Houfe,  was  read  as  follows  : 

To  the  KING’S  Moil  Excellent  Majefty, 

The  bumble  Petition  of  Charles  Knowles,  Son  and  Heir  of  Nicholas,  Brother 
amt  Heir  of  Edward,  Son  and  Heir  6/  William,  late  Vifcotent  Walling- 
ford, and  Earl  of  Banbury, 

Humbly  Shewed', 

rr  HAT  his  late  mol  Excellent  Majefty  King  Charles  the  Firft,  by 
his  Letters  Parents,  under  his  Great  Seal  of  England , bearing  Date  at 
Can: bury,  the  ilsth  Day  of  Augujl,  in  the  fecond  Year  of  his  Rtign,  of  his 
Ipccial  Grace,  certain  Knowledge,  and  mere  Motion,  did  prefer  and 
create  William,  then  Vifcount  Wallingford,  to  the  State,  Degtee,  and 
Honour  of  Earl  of  Banbury,  and  did  give  to  him  the  Name,  Style,  and 
Dignity  thereof,  and  with  the  fame  Name,  DcgTcc,  and  Dignity  of  Earl, 
did  really  invift,  and  nobilicaie  him,  to  hold  the  lame  to  him  the  laid 
William,  and  the  Heirs-malrs  of  his  Body  iffuing  for  ever:  That  by  Force 
of  thefc  Letters  Patents,  the  laid  William  became  feized  to  him,  and  the 
Heirs- males  of  his  Body,  of  the  faid  Earldom,  and  accordingly  had  and 
enjoyed  Place  and  Precedency  in  the  Houfe  of  Peers  as  an  Earl  of  this 
Kingdom  : Thar  the  faid  William  died  fo  Icized,  leaving  Edward  and  Ni- 
cholas his  Ifl’ue  : That  Edward  died  under  Agr,  and  without  Iffuc ; where- 
upon the  faid  Title  defeended  to  your  Petitioner’s  faid  Father  Nicholas, 
and  he  became  thereby  rightfully  entituied  to  the  faid  Name,  Title,  and 


Dignity,  and  was  accordingly  deemed,  reputed,  and  taken  as  Ear!  o 
Banbury , and  as  fuch  lat  in  the  Houfe  of  Lords,  in  tile  Convention  Par- 
liament, upon  the  Reftoration  of  King  Char  it,  II.  That  afterwards,  fame 
Difpute  ariling.  the  Precedency  of  the  laid  Nicholas,  and  the  Influence  of 
the  late  King  fames,  then  Duke  of  York,  prevailing  againft  him,  your 
Petitioner’s  faid  Father,  he  was  forced  to  withdraw  and  forbear  the  tffeof 
his  Right  of  litting  in  die  Houfe  as  a Peer  of  this  Realm,  during  htsLilV, 
although  he  had  proved  his  Legitimacy  and  Heitfhip,  by  four  Wi  incites, 
fworn  at  the  Bar  of  the  Houfe  of  Peers,  and  examined  at  a Committee, 
who  made  a Report  accordingly,  in  favour  of  his  Right,  as  by  the  Pro- 
ceedings in  the  Houfe  more  fully  appears  ; That  by  his  Deceafc,  the  laid 
Title  and  Dignity  defeended  upon  your  Petitioner,  as  his  Son  and  Heir  : 
That  your  Petitioner  having  had  the  Misfortune  of  being  accufcd  and  im- 
prifoned  for  killing  Philip  Lawfon,  your  Petitioner  did,  for  his  Trial,  and 
in  order  to  have  it  according  to  the  Laws  of  this  Realm,  by  his  Peers, 
petition  the  Houfe  of  Lords  thereupon ; whereas  your  Petitioner  ought  in 
Duty,  and  according  to  the  legal  Methods  in  Calcs  of  this  Nature  ufed 
and  approved,  to  have  made  his  Application  to  your  moft  Sacred  M jefty, 
as  the  Fountain  of  all  the  Honour  within  this  Realm  ; and  accordingly 
the  mifadvifed  Petition  was  difmiffcd.  And  your  Petitioner  further  burnt  ly 
(hews,  'I  liac  then  your  Petitioner  was  indicted  for  the  Offence  committed, 
by  the  Name  of  Charles  Knowlei ; and  upon  his  Arraignment  in  the  King’s- 
Bench,  your  Petitioner  did  plead  the  Paid  Title,  and  the  Dcfcent  thereof  to 
him,  in  Manner  aforefaid,  and  that  therefore  his  Name  was  Chat  lei  Earl 
of  Banbury,  to  which  your  Majefty’s  Attorney-General  replied  the  Dif- 
miffiun  ui  the  faid  Petition  by  the  Houfe  of  Peers,  and  thereupon  your  Pe- 
titioner demurred  ; and  after  many  long  Arguments,  Judgment  was  given 
by  the  Right  Honourable  the  Lord  Chief-Jultice  Holt,  and  the  reft  of  the 
J uJgcs  there,  in  Favour  of  your  Petitioner’s  Name  and  Title : That  youf 
Petitioner  Hands  likewife  indited  by  the  Name  of  Charles  Earl  of  Banbury, 
for  the  fame  Offence,  and  that  the  fame  remains  undetermined,  for  the 
Rcafons  aforefaid.  That  by  Reafon  of  the  Premifes,  your  Petitioner  did 
fuffer  long  Imprifonmcnr,  and  great  Expenccs,  and  is  Hill  under  the  fame 
Accufation,  by  the  Name  pf  a Peer,  and  as  fuch  hath  been  taxed  upon 
thePoll-Acl,  and  during  your  Petitioner’s  Troubles,  Writs  have  iffued 
out  of  your  Majefty’s  Court  of  Exchequer , for  the  fame  Charge  as  a Peer, 
which  he  hath  fince  fatisfied. 

Now,  forafmuch  as  your  Petitioner  humbly  conceives  himfclf  well 
entitled  to  the  faid  Title  and  Dignity,  and  that  your  Petitioner 
may  the  better  be  enabled  to  fbew  and  manifeft  his  Zeal  for  your 
Majefty’s  Service,  as  by  the  Duty  of  his  Allegiance  he  is  obliged, 

Your  Petitioner  humbly  prays  your  Majefty’s  tender  Confideration 
of  the  Premifes,  and  that  you  would  be  pie  a fed  to  declare  your 
Royal  Plcafure  in  Favour  of  your  Petitioner’s  faid  Right,  by  grant- 
ing him  a Writ  of  Summons  to  Parliament,  or  to  recommend  your 
Petitioner’s  Cafe  to  an  Examination  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  aflembied,  in  order  to  your  M ..jelly's 
more  certain  Information  of  the  Truth  of  the  Premifes;  or  other- 
wife  to  do  herein,  as  your  Majefty’s  great  Wifdom  (hall  feem  molt 
meet. 

And  your  Petitioner  / hall , at  in  Duty  bound , daily  pray  for  your 
Mojcjly’s , & c. 

Banbury. 

IViUiam  R. 

\X^E  are  gracioufly  plcafeJ  to  refer  this  Petition  to  the  Houfe  of  Peers, 
to  examine  the  Petitioner's  Claim  and  Title  therein  mentioned, 
and  to  certify  us  how  the  fame  (hall  appear  to  them,  with  their  Opinion 
thereupon.  Given  at  our  Court  at  Kmfsngton,  the  18th  Day  of  January, 
>697,  in  the  ninth  Year  of  our  Reign. 

By  his  Majefty’s  Command. 

. J*.  Vernon. 

After  Debate  thereupon, 

Thefc  Lords  following  were  appointed  to  draw  up  a Reprefentation  to- 
be  prefented  to  his  Majefty,  of  wbat  Proceedings  have  been  formerly  in 
this  Houfe,  in  relation  to  this  Matter,  and  report  the  fame  to  this  Houfe. 

Dux  Some  fit. 

Dux  Bolton,  & c. 

Their  Loxdlhips,  or  any  five  of  them,  to  meet  on  Taefday  next,  at  eleven 
of  the  Clock  in  the  Forenoon,  in  the  Prince  s Lodgings,  near  the  Houfe 
of  Peers.- — And  it  is  ordered.  That  this  Committee  do  meet  aoain  on 
Tburfday  the  third  Day  of  February  next,  at  eleven  of  the  Clock?  in  the 
fame  Place,  to  confider  of  the  Proceedings  of  the  Court  of  Khtg’t-Bencb 
fince  the  Judgment  of  this  Houle,  17th  of  January,  1692,  in  relation  to 
this  Matter,  and  have  Power  to  fend  for  Pcrfons,  Papers,  and  Records 
and  report  to  this  Houfe  their  Opinion  thereupon.  ’ 

3 February,  1697. 

The  Earl  of  Ruhefler  reported  from  the  Committee  the  Reprefentation 
drawn  by  them  to  be  prefented  to  his  Majefty,  in  relation  to  the  Procecd- 
mgs  of  this  Houle,  upon  the  Petition  of  a Perfon  who  claims  the  Title 
1 of  Earl  of  Banbury,  which  was  read,  and  agreed  to  as  follows  vN 

We  the  Lords  Spiritual  anJ  Temporal  in  Parliament  afiembled,~havin- 
received  a Reference  upon  a Petition  to  your  Majefty,  from  a Perfon  who 
fbles  himlclr  Earl  of  Banbury , for  a Writ  of  Summons  to  fit  as  a Peer  in 
Parliament,  do  humbly  reprefent  to  your  Majefty,  That  above  five  Years 
fince,  the  fame  Perfon  did  petition  the  Houfe  of  Lords:  That  being  jn- 
dicled  for  the  Death  of  Philip  Lawfon,  he  might  he  admitted  to  his  Trial 
by  his  leers;  and  that  if  any  Queftion  (hould  arife  thereupon,  that  he 
might  be  heard  by  his  Counfcl  at  the  Bar  of  this  Houfe : Upon  which  the 
Lords  did  order  the  Petitioner  to  be  heard  by  his  Counfd  at  the  Bar  of 
their  Houfe,  for  the  making  out  this  Title  to  the  faid  Earldom  ; and  alfo 
your  Majefty ‘s  Attorney-General  to  be  heard  on  your  Majeftv’s  Behalf - 
and  upon  full  Hearing  on  both  Sides,  the  Houfe  came  to  this  Rcfolution 
and  Judgment, 

TM 
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46.  Proceedings  againft  Charles  Knowles,  Efq. 
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Thai  the  Petitioner  had  no  Right  to  the  Title  of  Earl  vf  Banbury. » and 
ordered  his  Petition  to  be  diunifled  ; which  Judgment,  the  Lords  have 
great  Kcalbn  to  believe,  was  not  made  known  to  your  Majefty  at  the 
Time  -•>;  making  the  atorefaid  Reference.  All  which  is  humbly  rcpre- 
fented  to  your  Majcfty. 

Ordered,  That  the  Lords,  with  white  Staves,  do  attend  his  Majefty 
with  the  K-preien  cation  of  this  Houle,  concerning  the  Pcrfon  that 
claims  the  T tile  of  Earl  of  Banbury. 

7 Ftbruary , 1697. 

The  Earl  of  Rcchtfler  having  offered  to  the  Houfe  what  he  was  ordered 
to  report  from  the  Lords  Committee,  appointed  to  confidcr  of  the  Pro- 
ceedings in  the  Court  of  Ksslg's-Bemb,  uncc  the  Judgment  of  this  Houfe, 
of  the  17th  of  January,  1692,  in  relation  to  the  Pcrfon  who  claimed  the 
Title  of  Earl  of  Banbury,  It  is  Ordered  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  aftcmbled,  That  this  Matter  fhall  be  confidered  on 
Tkutflay  next  at  Eleven  of  the  Clock. 

to  Ftbruary , 1697. 

After  reading  this  Day  the  Reports  from  the  Lords  Committee,  ap- 
pointed to  confidcr  of  the  Proceedings  in  the  Court  of  King's- Bench,  llnce 
the  Judgment  of  this  Houfe,  the  17th  of  January,  1692,  in  relation  to 
the  Perfon  claiming  the  Title  of  Eatl  of  Banbury,  and  fending  for,  and 
hearing  the  Lord-Ciiicf- Jufticc  of  that  Court,  and  Mr.  Jufticc  Eyrt,  ro 
the  Matter  of  the  laid  Report,  and  Debate  thereupon  ; It  is  Ordered  by 
the  Lords  Spiritual  and  Temporal  in  Pariiamcntaflcmbled,  That  this  De- 
bate fhall  be,  and  is  hereby  adjourned  to  Monday  next,  at  Eleven  of  the 
Clock  in  the  Forenoon;  and  that  the  faid  Lord- Chief- Juflicc,  and  Mr. 
Jufticc  Erre,  do  then  attend,  and  alfo  one  other  Judge  of  each  Court  in 
'iVejhn  infer-  Hull. 

But  there  was  no  further  Proceeding  in  this  Bufinefs. 

The  Proceedings  in  the  Houfe  relating  to  the  Title  of  tbre  Earl  of  Banbury,  be- 
fore 22  March,  1693,  is  as  followetb  : 

Earl  of  Banbury.  13  July,  1660. 

It  was  moved,  That  there  being  a Pei  Ion  that  now  fits  in  this  Houfe 
as  a Peer,  who,  as  is  conceived,  hath  no  Title  to  be  a Peer,  viz.  the 
Earl  of  Banbury , It  is  ordered,  that  this  Bufinefs  fli2ll  be  heard  at  the 
Bar  by  Counl'cl,  on  Monday  come  Sevcnnight. 

6 June,  1 60 1 . 

The  Lord-Great-Cliamberlain  fignified  to  the  Houfe,  That  the  King 
appointed  him  to  deliver  a Paper  to  their  Lordlhips  Confideration,  which 
was  presented  to  His  Majelly,  and  the  IIouic  commanded  the  fame  to  be 
read,  which  was  done,  viz. 

To  the  KING'S  Moll  Excellent  Majcfty. 

The  bumble  Petition  of  Nicholas,  Earl  of  Banbury, 

Humbly  Jbnuttby 

H’HAT  your  Majefty’s  Royal  Father,  King  Charles,  by  his  Letters 

Patents,  undertheGreatSe.nl  of  England , beaiing  Date  the  eigh- 
teenth of  Augufl,  2 Car.  for  the  great  and  many  Services  done  hy  your  Pe- 
titioner’s Father,  Sir  William  Knowles , Knight,  and  Vifcount  Wallingford, 
granted  to  him,  and  his  HeirsMalcs  of  his  Body  ill’uing,  tlic  Name,  Title, 
and  Dignity  of  Earl  of  Banbury , with  all  Privileges  of  State,  and  Voice 
in  Parliament,  as  other  Peers  of  the  Kingdom  had,  as  by  the  faid  Let- 
ters Patents  more  fully  appears. 

That  the  faid  Earl,  after  marrying  with  Elizabeth , Daughter  of  the 
Earl  of  Suffolk,  had  Iflucby  her,  Edward,  his  cldclt  Son,  who  died  with- 
out 1 11  tie,  and  youi  Petitioner  was  bom  in  January,  1630,  about  a Year 
and  a Half  before  the  faid  Earl’s  Death. 

That  your  Petitioner,  as  Son  and  Heir  of  the  faid  late  Earl,  fatcinlaft 
the  Parliament  ns  Earl  of  Banbury , as  of  Right  he  might,  and  hath  ufed 
and  had  all  Privileges  as  other  Earls  there ; but  having  no  Writ  of  Sum- 
mons to  this  prefent  Parliament  from  your  Majcfty,  as  other  the  Peers 
have,  hath  forborne  to  fit  there,  although  he  hath  done  nothing  to  deprive 
him  of  his  Title  thereto,  nor  to  his  Knowledge  to  incur  your  Majefty’s 
Dilplfafure. 

Your  Petitioner  therefore  humbly  prays.  That  your  Majefty  will  be 
gracioufly  plcafcd,  that  he  may  have  a Writ  of  Summons  to  this 
Parliament,  as  Earl  of  Banbury,  and  enjoy  all  the  Precedency  and 
Privilege  thereunto  belonging,  granted  by  your  Majefty’s  Royal 
Father,  by  his  faid  Letters  Patents. 

And  your  Petitioner  lliall  acknowledge  your  Majefty’s  Juft  ice  therein, 
with  due  Gratitude,  and  with  all  Alacrity  and  Fidelity  endeavour 
to  ferve  your  Majelly  with  his  Life  and  Fortune,  and  ever  pray  for 
your  Majefty’s  long  and  happy  Reign. 

Banbury. 

This  being  read,  the  Lord  Chancellor  acquainted  the  Houfe,  That  His 
Majelly  fignified  his  Plcal'urc  to  him,  that  no  Writ  lliould  be  iftued  out  to 
Summon  the  Earl  of  Banbury  to  this  Parliament,  upon  fomeQucftion  that 
was.  made  in  this  Houfe  laft  Parliament,  concerning  him. 

Hereupon  it  is  Ordered,  That  the  faid  Petition,  and  Contents  thereof, 
are  hereby  referred  to  the  Lords  Committee  for  Privileges,  who  having 
heard  the  Petitioner  by  his  Counfcl,  or  otherwifc,  and  Mr.  Attorney-Ge- 
neral on  the  King’s  Behalf,  arc  afterwards  to  make  Report  thereof  to  this 
Houfe,  and  their  Lordlhips  to  meet  when  they  plcafe. 

15  June , 1 66 id 

Upon  Report  of  the  Committee  of  Privileges,  That  the  Earl  of  Ban- 
bury defines  fiomcWitncfles  may  be  examined  on  his  Behalf,  among  whom 
is  the  Countefs  of  Salijbury,  It  is  Ordered,  That  the  Committee  have 
hereby  Power  to  fend  for  fuch  Witncfles  as  they  think  fit ; obferving  fuch 
Decorum  as  the  Quality  of  the  Perfon  requires  : And  further.  That  Mr. 
Attorney-General  do  attend  that  Committee  on  Monday  next  in  the  After- 
noon. 

20  June,  1661. 

Ordered,  That  the  Report  from  the  Committee  of  Privileges,  con- 
cerning the  Earl  of  Banbury,  Hull  be  made  on  Fr  iday  the  twenty-eighth  ol 
this  Imhm  Juts. 


I July,  166  r. 

Upon  the  Report  this  Day  made,  concerning  the  Petition  of  Nitb-lnt 
Earl  of  Banbury,  formerly  brought  into  this  Houfe  by  a Peer  of  tins 
Realm  from  his  Majefty,  whereby  the  Petitioner  preyCth  a Writ  of  Sum- 
mores  to  this  Parliament,  as  Earl  of  Banbury,  and  to  enjoy  all  iha  Prece- 
dencies and  Privileges  thereunto  belonging,  granted  by  his  Majefty 's  Let- 
ters Patents  to  the  laft  Earl  of  Banbury  ; It  is  Ordered,  That  the  Caufe 
fhall  be  heard  at  the  Bar  on  Monday,  the  eighth  Day  of  this  Inlbnt  July, 
by  Counfcl,  and  Witncfles  are  to  attend  at  the  faid  Hearing  ; at  which 
Time,  Mr.  Attorney-General,  and  others  of  his  Majefty's  Counfcl, 
(having  timely  Notice  given)  arc  likewil'c  to  be  heard  on  the  King’s  Be- 
half. 

9 July,  1661. 

This  Day  the  Caufe  of  Nicholas  Earl  of  Banbury , upon  his  Petition, 
wherein  he  prays  a Writ  of  Summons  to  this  Parliament,  as  Earl  of  Ban- 
bury, and  to  enjoy  all  the  Precedencies  and  Privileges  thereunto  belonging, 
granted  by  His  Majefty's  Letters  Patents  to  the  laft  Earl  of  Banbury,  was 
heard  by  Counfcl  on  the  Earl’s  Part  5 and  alfo  Mr.  Attorney-General, 
Serjeant  Maynard,  and  Serjeant  Glynn,  Counfcl  on  the  King’s  Behalf, 
were  heard  ; and  ir.  regard  it  was  now  late.  It  is  Ordered,  That  the  Refo- 
lution  of  this  Bulintls  fhall  be  taken  into  Confideration  To-morrow 
Morning, 

10  July. 

Upon  Confideration  of  the  Bufinefs  of  the  Earl  of  Banbury , heard  at 
this  Bar  Yellerday,  and  after  a long  Debate  thereof.  It  is  Ordered,  That 
the  Matter  now  in  Debate,  concerning  the  Earl  of  Banbury,  is  referred  to 
the  Confideration  of  the  Committee  of  Privileges  ; and  alfo  the  Matter  vf 
the  Right  of  Precedency  between  the  faid  Eail  of  Banbury , and  fevcral 
Peers  of  this  Realm,  and  to  make  Report  thereof  to  this  Houfe;  the 
Committee  to  meet  on  Monday  next,  at  Three  of  the  Clock  in  the  After- 
noon. 

19  July. 

The  Earl  of  Northampton  reported  from  the  Committee  of  Privileges, 
that  their  Lordfhips  have  confidered  of  the  Earl  of  Banbury's  Bulincls  re- 
ferred unto  them,  and  their  Opinion  is,  That  the  Earl  of  Banbury  is,  in 
the  Eye  of  the  Law,  Son  of  the  late  William , Earl  of  Banbury  ; the  Houfe 
of  Peers  fhould  therefore  advife  the  King  to  fend  him  a Writ  to  come  to 
Parliament. 

Alfo  their  Lordfhips  are  of  Opinion,  that  the  Earl  of  Banbury  ought 
to  have  Place  in  the  Houfe  of  Peers,  according  to  the  Date  of  his  Patent, 
and  not  according  co  the  Tenor  of  that  Part  thereof  which  ranks  him  be- 
fore other  Earls  created  before  William , Earl  of  Banbury.  All  which  the 
Committee  offer  to  their  Lordfhips  Judgment. 

Ordered,  That  this  Houfe  will  take  this  Report  into  Confideration  To 
morrow  Morning. 

25 

Ordered,  That  on  the  fccond  Tburfday  after  the  next  Meeting  of  this 
Houfe,  after  the  Adjournment,  this  Houfe  will  take  Jnto  Confideration 
the  Report  of  the  Earl  of  Banbury’s  Bufinefs. 

2%  Nov.  1661. 

The  Houfe  took  into  Debate  the  Report  concerning  the  Earl  of  Ban- 
bury formerly  made  to  this  Houle  ; and  the  Queffion  being  put.  Whether 
to  put  off  the  Confideration  of  this  Bufinefs  to  a further  prefixed  Day  ? 
It  was  refolved  in  the  Affirmative. 

9 Dee.  1661. 

An  Adi  was  read  a firfl  Time,  declaring  Nicholas,  Earl  of  Banbury,  to 
be  Illegitimate. 

26  OR.  1669. 

Upon  calling  of  the  Houfe  of  Peers  this  Day,  the  Houfe  taking  Notice 
that  the  Earl  of  Banbury's  Name  is  not  in  the  Lift  by  which  the  Lords 
were  called,  It  is  Ordered,  That  it  be  referred  to  the  Committee  of  Privi- 
leges, to  examine  why  the  faid  Earl  of  Banbury's  Name  is  left  out  of  the 
faid  Lift,  he  having  formerly  fate  as  a Peer  in  this  Houfe,  and  to  perufe 
all  former  Proceedings  in  this  Houfe  concerning  him,  and  to  make  Report 
thereof  to  the  Houfe. 

25  Nov.  1669. 

The  Earl  of  Effta  reported  to  the  Houfe,  that  the  Committee  of  Privi- 
leges, in  purfuancc  of  the  Order  of  this  Houfe,  have  examined  their 
Proceedings  concerning  the  Earl  of  Banbury ; the  Order  corififtcd  of  Two 
Parts,  Firfl,  Why  his  Lordfhip’s  Name  was  left  out  of  the  Lift  of  the 
Peers,  touching  which  the  Lords  have  fpoken  with  Sir  Edward  Walker, 
Principal  King  of  Arms,  who  delivered  in  the  Lift,  and  he  produced  a 
Book  out  of  the  Herald’s  Office,  where  it  appears  that  the  laft  William , 
Earl  of  Banbury,  died  in  the  Year  1632,  and  having  had  two  Wives,  Iclt 
no  Children. 

Likewtfc  he  produced  a Roll,  being  a Procedure  of  the  King  and  the 
Peers  to  Parliament  in  1640,  in  which  Lift  there  is  no  mention  of  the  Earl 
of  Banbury's  Name  among  the  Peers. 

Upon  thefe  Grounds  the  fired  Edward  Walker  left  out  the  Name  of  the 
Earl  of  Banbury  in  hisLiftgivcn  unto  this  Houfe. 
j The  fecond  Part  of  the  Order  was  to  prefent  to  the  Houfe,  an  Account 
of  the  former  Proceedings  in  this  Houfe,  concerning  the  Earl  of  Banbury , 
and  the  Lords  Committee  find.  That  6 June,  1661,  He,  being  a Recital 
of  the  Proceedings  before  fet  forth. 

23  Feb.  1669. 

A Petition  was  prcfcnted  to  this  Houfe  from  the  Earl  of  Banbury , 
which  was  read  as  follows : 

To  the  Right  Honourable  the  Lordi  Spiritual  and  Temporal  in  Parliament 
jjfembltd. 

The  Humble  Petition  ej  Nicholas,  Earl  of  B anbury, 

Shrweth, 

'T'H  A T your  humble  Petitioner  hath  the  Honour  to  be  a Peer  of  this 
Realm  by  Defcent,  and  is  legally  cntitulcd  by  Right  of  Inheritance, 
to  the  Dignity  and  Honour  of  the  Earl  of  Banbury,  and  ought  therefore 
to  have  and  enjoy  his  Voice  and  Seat  in  Parliament,  2nd  all  other  Prche- 
mincncies  to  fuch  Dignity  belonging;  and  hath  always,  in  all  Taxes,  and 
Payments  of  Poll-Money,  and  Benevolcncics,  paid  fuch  Sums,  and  in 
fuch  Proportions,  as  to  the  Quality  and  Degree  of  an  EngliJJj  Eaxl  did  ap- 
pertain. 

4 Never- 
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Nevmhclcfs  vaur  Petitioner  hath  not  yet  had  the  Honour  to  receive 
irom  his  Majcfty  fuch  a Writ  of  Summons  to  Parliament  as  is 
ufualiy  grants  J to  other  Peers  of  this  Realm.  Wherefore,  fince 
your  Petitioner  is  UtU  allured  that  no  legal  Impediment  can  be 
objected  and  proved -againft  him,  he  moft  numbly  prays  this  Mod 
Honourable  Houle,  that  he  may  receive  fuch  a Writ  of  Summons 
to  the  Parliament  now  Sitting,  as  may  enable  him  to  ferve  His 
Majefty  there,  according  to  the  Duiv  of  his  Place  and  Quality. 

And  your  Petitioner  /hall  pray,  fee. 

Banbury. 

Lpon  this,  the  Houfe  made  this  Order  following: 

Upm  reading  the  humble  Petition  of  Nicholat  Earl  of  Banbury  this 
Day,  praying,  'that  he  may  receive  fuch  a Writ  of  Summons  to  the  Par- 
liament now  Sitting,  as  may  enable  him  to  ferve  Mis  Majelh’  there,  ac- 
cordi-.-g  to  the  Duty  of  his  Place  and  Quality,  It  is  Ordered,  That  the 
faid  Petition  be  referred  to  the  Lords  Committee  for  Privileges,  whofe 
Lordfhips  having  confidcrcd  thereof,  are  afterwards  to  report  their 
Opinions  to  the  Houfe. 

to  June,  1685. 

Upon  reading  the  Petition  of  a Pcrfon  that  claimcth  the  Title  of  Earl 
of  Banbury , It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parlia- 
ment aflcmbled.  That  i;  be  referred  to  the  Lor  is  Committee  for  Privileges, 
to  examine  all  former  Proceedings  of  this  Houfe,  relating  to  that  Cafe, 
and  to  report  the  fame  to  this  Houfe. 

23  June,  1685. 

The  Earl  of  Aylefbsuy  reported  from  the  Committee  of  Privileges,  that 
their  Lordfhips  bad  read  the  Petition  of  the  Pcrfon  that  claimcth  the  Title 
of  Earl  of  Banbury,  referred  by  ihc  Houfe  to  them  to  examine  all  former 
Proceedings  of  the  Houfe  relating  to  that  Caufe;  that  their  Lordfhips 
find,  ifc.  being  a Narrative  of  all  Proceedings  before  recited.  Where- 
upon the  following  Order  was  made  : 

U pon  Report  from  the  Committee  for  Privileges  of  the  State  of  Proceed- 
ings in  the  Journals  of  this  l-loufe  in  the  Bufincfs  referred  to  them, 
concerning  the  Claim  of  a Perion  to  the  Title  of  Earl  of  Banbury,  It  is 
Ordered  by  the  Lords  •Spiritual  and  Temporal  in  Parliament  alfembled, 
That  this  Houfe  will  hear  His  Majdly's  Attorney-General  on  His  Ma- 
jdly’s  Behslf  ugainft  the  laid  Claim,  as  alfo  Counfel  for  the  IVrrfon  who 
claims  the  laid  Title  of  Earl  of  Banbury,  on  M.nday  the  Sixth  of 'July 
next,  at  Ten  of  the  Clock  in  the  Forenoon.  9 

1 3 December,  1692. 

Upon  reading  the  Petition  of  a Pcrfon  that  claims  the  Title  of  Earl  of 
Banbury , It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parlia- 
ment alfembled.  That  this  Houfe  will  hear  His  Majdly’s  Attorney- 
General  on  His  Majefty’s  Behalf,  and  alt  other  Perfons  that  may  be  con- 
cerned therein,  again  11  the  Lid  Claim,  as  alfo  Counfel  for  the  Pcrfon 
who  claims  the  feid  Title  of  Earl  of  Banbury,  on  Monday  the  9th  Day  of 
*y — -*  t—  „r  rU„  r'l^.o .u_  it.. whereof  the  Petitioner 

s Attorney-General, 

c may  be  concerned  in  the  faid  Claim. 
t)  January , 1692. 

After  hearing  Counfel  this  Day  at  the  Bar,  upon  the  Petition  of  the 
Pcrfon  that  cluimcth  the  Title  of  Earl  of  Banbury , and  Their  Majcfties 
Attorney  General,  and  Debate  thereupon.  It  is  Ordered  by  tile  Lords 
Spiritual  and  Temporal  in  Parliament  aficmblcd,  That  the  Conlidcra- 
tion  of  this  Bufincfs  fliall  be,  and  is  hereby  adjourned  to  Saturday  next  at  j 
Twelve  o’Clock,  and  that  the  Two  Inquilicipna  taken  formerly  concern- 
ing this  Cafe,  lhall  be  then  brought,  and  that  the  Heralds  do  then  attend, 
and  bring  with  them  all  fuch  Papers  and  Evidence  as  arc  in  their  Office, 
relating  to  this  Matter,  and  that  Their  Mujc  fries  Attorney-General  be 
then  further  heard  on  Their  Majcfties  Behalf,  and  all  others  that  may  be 
any  wife  concern’d. 

14  January,  1692. 

Coimfel  being  called  in,  and  after  feme  Time  withdrawn,  the  Order 
following  was  made ; 

It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  af- 
femblcd,  That  the  Officer,  who  hath  the  Cuftody  of  the  luquifitions 
taken  after  the  Death  of  William  Earl  of  Banbury , in  the  Counties  of 
Berks  and  Oxotl,  do  forthwith  attend  tins  Houfe  with  the  faid  Inquifitions. 

The  Attorney-General  being  appointed  to  attend  this  Day,  and  not 
being  pretent  when  the  Caufe  of  the  Pcrfon  claiming  the  Title  of  Eail 
of  Banbury,  was  to  be  argued  at  the  Bar  of  this  Houfe,  the  following 
Order  was  made  . It  is  Oidered  by  the  Lords  Spiritual  and  Temporal 
in  Parliament  alfembled.  That  an  Addrcfs  lhall  be  made  to  His  Majefty, 
that  the  Attorney-General  for  the  Time  being  may  attend  this  Houfe 
as  an  Affillanr,  and  that  it  be  referred  to  the  Lords  Committee  for  Pri- 
vileges, to  draw  the  fame,  and  tlut  the  Committee  meet «n  Tu/fday  next, 
at  Four  of  the  Clock  in  the  Afternoon. 

After  hearing  this  Day  the  Heralds  at  Arms,  as  to  the  Petition  of  the 
Pcrfon  that  claims  the  Title  of  Earl  of  Banbury,  as  alfo  the  Attorney- 
General  on  Their  Ms  jellies  Behalf,  againft  the  laid  Claim,  and  Counfel 
for  the  Pcrfon  claiming  ; It  was  refolvcd,  upon  the  Queftion,  That  the 
• Debate  thereupon  lhall  be  adjourned  until  Tutfday  Morning  next,  the 
full  Bufmels. 

17  January,  tCq?.. 

Then  the  Order  of  the  fourteenth  Inftant  being  read  for  rduming  the 
adjourned  Debate,  concerning  the  Petitioner  who  claims  the  Title  of  Earl 
of  Banbury,  and  the  lneuifitjon  formerly  taken  upon  the  Death  of  Wil- 
liam Earl  of  Banbury  being  alfo  read,  and  after  Debate  upon  the  faid 
Claim, 

This  Queftion  was  put.  Whether  all  the  Judges  lhall  be  heard  in  this 
Cafe ! 

It  was  refolvcd  in  the  Negative. 

Dtjfentitr.t  16. 

Then  this  Qireftion  was  propounded  ; 

Whether  the  Petitioner  hath  any  Right  to  the  Title  of  Earl  cA  Banbury? 
Ucon  which  the  previous  Queftion  was  put,  whether  this  Queftion 
flulfbc  now  put? 

Vuj..  VIII. 
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It  was  refolv’d  in  the, Affirmative. 

Then  the  main  Queftion  was  put. 

Whether  the  Petitioner  hath  any  Right  to  the  Title  of  Earl  of  Banbury? 

It  vras  refolved  in  the  Negative. 

Diffentieni  20. 

It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament 
aficmblcd.  That  the  Petition  prefented  to  this  Houfe  the  13th  of  D.-:r.n- 
her  laft,  by  a Pcrfon  claiming  the  Title  of  £ml  of  Banbury , lhall  be,  and 
is  hereby  difmified  this  Houfe. 

Tie  Arguments  tf  Bse Lord-Cbief-Juflic * Holt,  and  Jndyt  Pcwel,  In  she 
Controverted  Paint  sf  PEERAGE  : In  the  Cafe  of  the  King  and  Queen 
again/}  Charles  Knowles,  other  wife  Bar!  of  Banbury. 

The  King  and  Queen  again/!  Charles  Knowles,  othertvift  tbtE  rl ef Banbury. 
T_TE  was  Indicted  at  the  Old-Bailey  of  Murder,  and  removed  the  IndicE- 
■*  ment  by  Certiorari  into  the  King's- Bench,  and  there  pleaded;  in 
Abatement  of  the  Indvihncnt,  that  he  being  indicted  bv  the  Name  of 
Charles  Knowles,  Efq.  at  the  Time  of  the  taking  of  rite  Indictment,  was 
Earl  of  Banbury,  and  ought  to  have"  been  indicted  by  that  Name ; and 
by  his  Pica  intitles  himfelf  to  that  Dignity,  under  Edward  late  Earl  of 
Banbury,  whom  he  alledgeth  to  be  framed,  and  being  feized  eini;  inde 
Serjitus,  but  omitted  in  lire  Plea  fine  He-eds  Ahf  u!i  de'Ctrpore  jus  /x.nd’, 
be  making  his  Title  on  Failure  of  i Hire-Male  of  Edward.  Then  in 
another  Part  of  his  Plea  it  is  aliodgcd.  Per  qtesd  idem  Carolus  full  id  adbm 
exijlit  Seijitus,  omitting.  Tempore  Ctiprisnii  IndUtunumi  predict',  rl  10 
Attorney-General  had  replied  to  the  Plea:  But  before  any  other  thing 
done,  or  the  Pica,  or  Replication  entered  on  Record,  t is Del  -1:, Suit's 
Counfel  moved  they  might  have  Leave  to  amend  their  Plea  in  the  Particu- 
lars before-mentioned.  The  Chicf-Juftice  Ho  it,  my  Brother  Do  He;, 
and  rnyfclf,  beingonly  in  Court,  and  caking  Time  to  conliderof  it,  my 
Brother  Delben,  and  inyfelf,  delivered  our  Opinions,  that  he  might 
amend  it;  and  my  Reafons  were,  that  many  Amendments  had  been  made 
in  Criminal  Matters  by  the  Court,  as  appears  by  Sir  John  Curfsn’s  Cafe, 

2 Cr.  529.  and  Rolls  2 Rep.  59.  Dchridge’s  Cafe,  Siderf.  243,  225.  and 
Car.  Cr.  144.  And  that  none  of  thcl'c  Amendments  could  tre  made  by 
Force  of  any  of  the  Statutes  of  Jeofailes,  none  of  them  extending  to  any 
Criminal  Caufe,  or  other  Cuute,  wherein  the  King  is  a Party ; as  an 
Information  of  Inftruclion,  or  Warranto,  Car.  Cr.  312.  the  Kincr 
againft  Sheri ngton  Talbot ; and  therefore  thofe  Amendments  muft  be  mace 
by  the  Warrant  of  the  Common  Law ; and  if  the  Common  lotw  warrants 
any  Amendments  in  Criminal  Matters,  certainly  while  Matters  arc  in 
Fieri,  and  in  the  Court  by  Pleadings,  in  Order  to  bring  them  before  the 
Court  for  Judgment,  before  they  arc  entered  on  Record,  the  Coutt  may 
give  the  Party  Leave  to  Amend,  as  well  in  Criminal  Caufcs  as  Civil, 
before  the  Matters  arc  complcatcd  and  entered  on  Record.  And  I faid, 

I could  fee  no  Difference,  in  that  the  Pleadings  in  the  Civil-Side  were 
brought  into  the  Office  in  Paper;  and  in  the  Crown- Side,  in  Treafon, 
or  Felon v,  they  were  brought  into  the  Office  in  Parchment.  For  to  fey 
it  is  all  Paper,  in  order  to  induce  the  Court  to  allow  the  Amendments, 
is  but  a Phrafe  ufed  to  fignify  to  the  Court  that  nothing  is  entered  oit 
Record  ; and  ’till  then  the  Court  hath  Power  over  what  a agitated  there 
to  allow  reafonablc  Amendments,  in  order  to  bring  the  Matter  before 
the  Court,  and  relied  on  the  Calc  of  the  Attorney-General  agsinft 
Trinity- Houfe  ; Siderf.  FA.  54.  But  the  Chief- Jufticc  was  tetis  Hribui 
agiiiull  the  Amendments,  laying.  If  was  never  done  but  by  rcafoa  of 
our  Opinions. 

The  KING  and  E E N agahijl  Knowles. 

'TT1E  Defendant  ftands  indicted  by  the  Name  of  Charles  Knowles,  Eli;. 

A for  the  Murder  of  Philip  Lcwfn,  who  comes  and  pleads  in  .Abate- 
ment of  this  Indifimcnr,  that  Kang  Charles  the  Firff,  bv  his  Letters 
Patent,  under  the  Great  Seal  of  Great  Britain , dated  the  eighteenth  of 
Au'ujl,  in  the  Second  Year  of  his  Reign,  which  he  lhcws  t<fihc  Court, 
did  create  William,  then  Vtfcount  WaUir.gfsrd,  Ear!  of  Banlwy,  to  |u.!d 
to  him,  and  the  Heirs- Males  of  his  Body;  by  viriuc  of  which  Letters 
Patent  he  was  feized  of  the  Honour  in  his  Demeftre,  as  of  Fec-Tail,- 
and  being  fo  feized,  died  thereof  feized after  whofe  Death,  lire  Honour 
of  the  Earl  of  Banbury  defeended  to  Edward  Knowles , as  Hetr-Malc  of 
his  Bodv  ; who  afterwards  died  feized  of  that  Honour  without  Hcir-Mde 
of  his  Body;  after  whofe  Death,  the  Honour  defeended  to  Nicholas 
Knowles,  Brother  of  the  faid  Edward  Knowles , as  Heir-Male  of  the  Bodv 
of  iVilliam , whereby  he  became  Earl  of  Banbury  ; and  being  fo  feized  of 
that  Honour,  the  (aid  Nicholas  died  thereof  feiz>-d,  wh-reby  the  Honour 
defeended  to  the  Defendant,  Charles  Knowles,  as  Hcir-M.dc  of  the  Body 
of  Nicholas,  whereby  ho  is  feized  of  the  Honour  in  Fce-Trdlc  to  hint 
and  the  Heirs-Males  of  his  Body ; and  concludes,  is  her parr.i'  cl  verifssart- 
and  demands  the  Judgment  of  the  Court,  Whether  he  ought  to  aniWvr 
to  the  Indictment,  not  being  indided  by  the  Name  <■{  Earl  qf  Banbury. 
To  which  Pica  the  King’s  Attorney  hath  replied.  That  the  Defendant 
by  the  Name  of  Earl  of  Banbury,  did  exhibit  a Petition  to  tire  Lords 
Spiritual  and  Temporal  in  Parliament  alfembled,  thereby  alledging  and 
pretending,  that,  by  Right  of  inheritance,  he  was  Earl  of  Banbuc,  and 
one  of  the  Peers,  and  was  indidled  for  the  Death  of  Law  for,,  and 
prayed  he  might  be  tried  by  his  Peers ; and  that  taller  futerir.de  prose c 
fum  fuit ; that  by  the  faid  Lords  Spiritual  and  Temporal,  Se*n&m 
Legem  id  Con  fuel  ufnem  Parliamenti  reflutum , anftderatian , if  eraiaatiim 
fust,  that  the  Defendant,  Charles  Knowles , had  noc  any  Right  to  the 
Titles  and  Honours  of  Earl  of  Banbury,  and  that  his  Petition  fltould 
fi-anJ  difmilfed  ; whereupon  the  Defendant  demurs.  And  I am  of  O01- 
nion  that  Judgment  in  this  Cafe  ought  Co  be  given  far  the  Defendant 
and  that  his  Plea  is  good,  and  no  ways  avoided  by  the  Replication* 
there  having  been  two  Exceptions  taken  by  the  King’s  Counfel  araitift  the 
Plea,  .Which  I lhail  firft  anfwcr,  before  I fpcak  to  "the  Matter  0?  rire  Re^ 
plication.  The  firft  is,  T hat  the  Defendant  hath  concluded  his  Plea  with 
hoc  pafut'  ejl  vcrificare,  and  not  per  Recordum ; whereas  Peerage  car.  no  way 
be  tried  but  by  Matter  of  Record,  which  is  moft  true,  th^.t  Pc:; are 
by  Creation  is  triable  only  by  Record,  but  it  is  a non  feqisitsir,  that  tha/e- 
iorc  his  Pica  ought  to  conclude  with  a verlfeare  pa  Re.srduxi ; and 
1 HKj'csd 
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indeed  ihe  Plea  which  now  is  good,  h.d  been  bad,  if  it  had  foconcluJid  ; 
ioi  he  haring  pleaded  his  Letirrs  Patent  of  Peerage  to  his  Anceft.jr,  un- 
dci  wnoni  ho  iJ.  rives  his  Honour  with  a profit  in  C'ur*,  lie  hath  furEcient- 
1 y citified  thc-FoiincLtion  of  his  Peerage  hy  Matter  of  Record,  he  being 
acompleteNoblccian  by  his  Creation,  by  his  Letters  Patent,  without  any 
oihcr  Ceremonies,  as  appears  by  Penlm  and  Ri.Untid’s  Cafe,  Nay,  i 50. 
inf,  lb.  (',  jo.  the  12  Rrp.  yt.  And  if  he  be  to  br  arraigned  after  fuch 
Creation,  and  befote  the  Parliament  fits,  he  (ball  be  try’d  by  his  Peers. 
And  where  Letters  Patent  are  pleaded  and  lhcwn  to  the  Court  under  the 
Gicit  Seal,  the  adverfe  Party  can  not  deny  them,  nor  plead  Nut  tie i Retard, 
Eden’s  Cafe  in  the  6th  Report,  And  need  not  conclude  with  a veri/uareper 
R::trdum,  for  he  cannot  have  a Day  to  bring  in  the  Record  which  he 
hrth  rlicady  fhewn  to  the  Court,  bciidcs  the  Dcfcent  of  Eihvord  to  the 
Honour,  his  dying  without  ifTue,  whereby  it  came  to  Nicholas  ; and  his 
Death,  and  the  Dcfcent  to  the  Defendant  pleaded,  after  the  Letter?  Pa- 
tent let  forth,  are  ail  Matters  of  Fad,  triable  by  the  Country,  and  not 
hv  the  Record,  by  Reafon  whereof  he  eould  not  fo  conclude  his  Plea, 
there  being  no  Authority  in  Law  to  warrant  the  Conceit  of  the  King's 
Couufii,  that  there  n-.uft  le  a Writ  out  of  Chancery  under  the  Great  Seal, 
certifying  sii  thefc  Matters  the  Defendant  hath  pleaded  to  make  out  his 
Peerage,  the  Books  cited  by  them  no  ways  warranting  that  Opinion  ; for 
ti  e Bucks  m 35  lien.  V I.  46.  No.  7.  165,  and  347.  Reg.  287.  Dyer,  314. 
4I1  Juiw.  IIL’30,  iK  AJf.  PI.  6.  and  4 In/?.  12b.  arc  all  Writ?  of  Privi- 
lege, or  Cautionary  f P'1  it.,  as  may  be  fecn  in  the  Lord  Simile’s  Cal--,  Cm. 
Cr.ke.  205.  not  to  put  Peers  in  Juries,  or  make  other  Protcfs  againft  them 
than  by  i.ic  Law  ought  to  be,  and  nothing  to  the  purpofe.  And  the 
Book?  of  22  efjjrze  PL  24.  which  is  abridged  in  Br.  fit'  Ajf.  2jc.  which 
pivtirthc  greatefi  Umbrage.  So  this  Opinion  makes  out  no  more  but  that 
Peerage  is  triable  hy  Record,  and  not  by  Jury  ; for  it  is  plain  the  Plea 
there  pleaded  in  Abatement  was  ill,  that  lie  was  the  Son  of  an  Lari,  and 
not  named  Earl ; for  the  Foundation  and  Subfiance  of  his  Plea  being  a 
Matter  of  Record,  ought  to  have  been  certainly  alledged  by  him,  1 Hi. 
303.  And  he  ouahi  to  have  began  his  Plea  in  his  A need  or  Nohiiitutcd 
bv  ‘lie  M aimr  ol  Record,  and  then  deduced  his  Dcfcent  under  him.  which 
ciiufcd  the  Saying  there,  That  Peerage  was  not  triable  by  the  jfjfizet , but  hy 
the  Record  oi  l aj  Chant  try.  And  it  is  plain  from  that  Book,  the  Plea  was 
not  allowed  ; lor  they  did  plead  over  to  the  Affize  : So  how  this  can  be 
made  an  Authority,  that  a Writ  muft  be  had  out  of  Chancery,  certifying 
all  thefc  Matters  of  Fact,  and  that  they  mull  be  fo  faid,  I do  not  untlcr- 
iland.  My  Lord  Coke,  in  his  1 hi/!.  74.  tells  us  of  fix  Manners  of  Trial 
by  Certificate,  of  which  1 am  fare  this  is  none:  Neither  is  there  any 
fuch  Writ  or  Precedent  of  fuch  a Trial  to  be  found  in  any  of  our  Law- 
Books,  of  which  a Certificate  by  Writ  appears  ; and  Writs  being,  3s 
Fiti.- Herbert  tells  us  in  the  Preface  to  his  Nature)  Brevium,  the  Founda- 
tion on  which  the  Law  depends.  If  there  be  no  fuch  Wrir,  wc  may 
fairly  conclude  there  is  r.o  fuch  Law,  and  it  is  evident  bv  1 Inf.  16. 
and  ihtr  Ceuntefs  of  Rutland's  Cale  in  the  fixth  Report,  that  Nobility 
may  be  gain’d  by  M >tter  in  Fafl,  as  Marriage,  as  well  as  by  Creation 
and  Inheritance.  Nobility  may  br  alfo  gain’d  by  Defccnt  after  Creation  ; 
which  Dcfcent  and  Mairiagc  arc  Matters  of  Fadl,  and  triable  by  Jury, 
as  is  held  in  the  6th  Report  53.  and  therefore  the  Plea  here  well  con- 
cluded, and  is  good,  notwithffanding  the  Exception.  Neither  is  the 
other  Exception,  which  hath  been  taken  to  the  Plea,  of  more  Weight ; 
which  is,  that  it  doth  not  appear  by  the  Defendant’s  Plea  he  is  a Peer, 
the  Defendant  having  not  pleaded  his  Until  Parin'  httjut  Reg  it  i Anglia, 
nor  avert'd  Banbury  to  be  in  any  County  of  England ; which,  1 think,  he 
need  not  to  do,  and  that  it  is  now  better  pleaded  than  if  it  had  been  fo 
pleaded  ; for  he  hath  by  his  Plea  certainly  pleaded  the  Letters  Patent  of 
Creation  to  his  Anccftor  under  the  Great  Sea!  of  England , whereby  he 
was  made  Earl  of  Banbury,  and  flicws  them  to  the  Court  5 and  being  No- 
bilii.ued  under  the  Great  Seal  of  England,  he  is  a Peer  of  England,  tho’ 
the  Place  from  which  he  has  his  Name  of  Honour  be  notin  England,  but 
in  a foreign  Country  ; for,  that  a Lord  hath  the  Name  of  a Place  in  his 
St  vie,  is  of  no  further  NecdSty  than  that  the  Patentee  might  have  an 
Eftate  in  his  Honour  within  the  Statute,  e/e  Denis,  which,  without  fuch 
a Nagir,  would  be  a Fee-Simple  Conditional,  21  Rep.  81.  7 R/p.  33. 
Ntvl  /’ s Cafe.  And  I believe  no  Patent  of  Creation  of  an  Earl  can  be 
fhewn,  wherein  the  Name  of  Honour  is  mentioned  in  the  Patent  to  be  in 
any  County  : Of  Barons,  there  are  fomc  in  which  the  Place  is  named  to 
be  in  fuch  a County,  but  very  many  are  otherwife,  which  (hews  it  not 
necefiary.  But  I mull  agree  that  an  Irtjh  Peer  mull  be  created  under  the 
Great  Seal  of  England ; but  theu  they  are  diftinguifhed  from  Eng/i/h  Cre- 
ations bv  in  Terra,  or  in  Regno,  or  in  Domino  no/iro  Hthnr.nr,  or  the  like, 
in  due  Places  of  the  Patent,  Stlden’t  Titles  of  H-notn,  696.  Pry  it's  A dmad- 
vn /it ns,  216.  which  makes  the  Di!lin£tlbn  : For,  without  thofe  Words, 
it  would  bean  Engifib  Creation  puffing  the  Great  Seal  ; and  though  this 
be  in  a Plea  in  Abatement,  which  requires  a Certainty,  yet  that  Certain- 
ty is  to  be  but  to  a certain  Intent  in  general,  1 Inf..  303.  And  it  Noble- 
men made  under  the  Great  Seal  of  England,  are  generally  to  be  intended 
Peers  of  England,  then  this  Plea,  fo  pleaded,  contains  in  it  fufficient  Cer- 
tainty without  other  Averment,  or  the  precife  Words  of  Unus  Parium. 
It  is  true,  had  a Bilhop,  who  is  a Peer  ration.-  Bn  rent  a,  which  he  holds 
in  Ju't  Ecdtfsc,  had  Occafion  to  have  pleaded  fuch  a Plea,  or  a Plea  to 
the  Jurifdi&ion  of  the  Court,  he  muft  have  pleaded  his  Peerage  in  that 
Manner  that  hr  is  until  de  Paribus  Regni ; for  he  hath  no  Letters  Patent 
to  plead,  4 Inf.  15.  But  he  who  is  a Peer  ratione  Nohilitatls,  needs  not 
plead  his  Peerage  otherwife  than  according  to  his  Creation.  So  that  the 
Defendant's  Plea,  notwithfianding  thefe  Objections  to  it,  1 hold  good. 

The  next  Thing  to  be  cv.nfidered  is.  Whether  the  Replication  to  it 
doth  anyways  avoid  is ; which  is  no  more,  but  whether  this  Vote,  Judg- 
mrnt,  or  Order  of  the  Houfe  of  Peers,  for  in  all  the  Words  of  it,  it  is 
pleaded  rejbhtiuni , unfdtrisitim , fd  ordinal  am  full,  (and  I would  take  it  in 
its  large  It  Extent  the  Matter  itfelf  will  bear)  doth  any  ways  take  away  or 
barr  the  Defendant  of  his  Name  of  Dignity.  And  I am  s,f  Opinion  it 

* See  thefc  Cafes  In  a Book,  cntitulcd.  Proceedings,  Precedents , and  Argument!  on  G 
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doth  nr.;.  Nobility  is  fired  to  the  Identity  Of  the  Prrfon,  and  inherent 
in  the  blood  Nobiiitared  by  the  King,  and  cannot  he  granted  over  or 
burr'd  by  him  who  hath  it,  as  is  held  ill  'Jones  '-  Rep.  no.  and-  the  4'h 
l-jl.  196.  and  refolvcd  in  Parliament  in  my  Lord  Purbeek’ sC-fe,  Shaver's 
Calcs  in  Parliament,  Pag.  1.  And  if  it  bean  Honour  of  Inheritance, 
the  Heir  of  the  Peer  on  whom  it  defeends  cannot  wave  it,  or  the  Privi- 
lege of  it  as  to  be  tried  by  his  Peers,  and  is  fo  held  in  the  Lord  Deltrwart’s 
C.ife  in  1 1 Rrp.  ar.d  3 in  ft.  30.  And  uf  a Peer  cannot  dived  himfelf  of  his 
own  Honour,  or  the  Privilege  of  it,  fo  his  Peerage  can  by  no  Law  of  this 
Kingdom,  as  I know,  be  taken  trom  him,  but  by  Acl  of  Parliament, 
Attainder  ofhis  Pcrfon,  or  by  the  Sure  Euoas,  to  repeal  his  Patent,  if  the 
Creation  is  by  Letters  Patent;  for  where  the  Creation  is  by  Letters  Pa- 
tent, they  being  once  under  Seal,  the  King  cannot  countermand  them,  as 
is  held  in  the  LorJ  Abergavenny’s  Cafe,  12  Rep.  71.  though  where  he  is 
defigned  tobcenobled  by  Writ,  the  King  may  fuperfede  die  Writ  after  it 
is  under  Seal,  and  before  the  Parliament ; but  Letters  Patent  under  the 
Great  Seal  are  a Conveyance  at  the  Common  Law,  and  the  Patentee  hath 
an  littered  fettled  in  him  in  Things  thereby  granted,  which  is  to  be  di- 
rected and  governed  by  the  Rules  of  Law  ; and  therefore  a Peer,  if  he  be 
created  by  Letters  Patent,  his  Eflatc  of  Inheritance  in  thofe  Patents  muft 
be  limited  hy  apt  Words,  or  dfe  the  Grant  will  be  void  j bccaule  it  is 
fcttltd  in  him,  and  by  a Conveyance  at  the  Common  Law,  as  is  held 
1 Inf.  16. 

And,  bv  fuch  a Creation,  ah  H nouf  may  be  intail'd  within  the  Sta- 
ture IP'fin.  2.  and  the  Defccnt  of  it  is  to  be  governed  according  to  the 
Rules  of  the  Common  Law;  and  it  is  refolvcd  to  be  an  Hereditament  for- 
feitable for  T rcafon  within  26  H.  VI II.  NevilPs  Cafe, 7 R*p.  34.  and  there- 
fore the  Defendant  having  bv  his  Plea  inritied  himfelf  to  an  Elfate  Taile 
in  this  Honour,  if  dor  the  Letters  Patent  to  Vifeount  TVclIhsgf.rd,  and 
the  Heirs-Males  of  jvs  Body,  as  a lineal  Drfcendant  under  that  Intail, 
hath  a Freehold  and  Inheritance  in  that  Honour  veiled  in  him  by  Com- 
mon Law,  to  te  protected  in  it,  and  governed  according  to  the  Rules  of 
Law  ; and  cannot  he  difinherited,  or  debarred  of  it  by  the  known  Laws  of 
the  Kingdom,  unl.cfs  it  be  Judicium  Parium , or  per  Legem  terra,  which 
my  Lord  Cite  in  his  2 Inf.  fo!  49  and  5c.  fays,  is  by  due  Procefs  of  Law, 
or  lawful  Trial  in  Cotirfe  of  Judicature,  on  neither  of  which  is  this  Vote 
or  Order  founded.  For  though  the  Houle  of  Peers  be  a fupremc  Court 
of  Record,  yet  every  Vote  there  pafled  is  not  an  Acl  of  Judicature,  un- 
lcfs  the  Proceedings  111  order  to  it  had  been  judicial ; which  in  this  Cafe, 

I think,  is  pretty  dear  they  were  not : For  the  Defendant's  Petition  to 
be  tried,  being  indidlcd  of  Felony,  could  give  them  no  Jurifdidtion  over 
his  Peerage  ; and  as  a Houfe  of  Peers,  I take  it,  have  no  fuch  Power,  un- 
less the  King,  on  a Petition,  refers  the  Matter  to  them,  which  gives  them 
a Jurifdiclion,  which  before  they  had  not.  And  this  appears  by  the  Lord 
Delnxvare’ s Cafe  in  the  11  Rrp.  And  the  Lord  ft'illoug/sby’i  and  the  Earl  of 
Oxford's  Cafe,  in  Janes’s  Pep.  96.  and  the  other  Precedents  cited  by  my 
Brother  Levina  of  my  Lord  Abergavenny's,  the  Lord  Purbeek 's,  the  Lord 
Fttzwa/ter’s,  * the  Lord  Berth’s,  the  Lady  Obr tan’s,  the  Lady  Frejckeivill's , 
and  the  Lady  Felton’s  Cafes,  which  were  all  determined  by  the  King’s 
Reference  on  their  Petitions  to  him  in  the  Houfe  of  Peers  ; For  the  King, 
being  the  Fountain  of  Honour  from  whence  all  Dignities  are  derived  (for 
none  can  be  a Peer  without  the  King’s  Creation,  or  his  Cnufcnt  by  AA 
of  Parliament ; for  it  is  h id  in  Jones’s  Rep.  104.  an  Ordinance  of  the 
Houfe  of  Lords  cannot  make  a Peer),  the  King  hath  an  lnterefl  in  the 
Pcrfon  fodignifi'd  for  his  Council  in  Peace,  and  Defence  in  War,  as  ap- 
pears in  the  7th  Rrp.  34,  and  9 R/p.  49.  And  by  reafon  ofhis  great  Truft 
and  Confidence,  the  Honour  cannot  be  taken  from  ihcPeer,  or  transfer- 
red by  him,  being  an  Incident  infeparable  to  him,  without  the  King’s 
Content ; 12  Rep.  28.  4 /«/?.  126.  and  by  the  Common  Law,  the  King 
having  a Prerogative  to  try  his  Caufe  in  what  Court  he  pleafes,  4 Inf.  17. 
when  a Petition  is  exhibited  to  him  for  any  Right  the  Subjcdt  pretends 
to,  be  it  Peerage,  or  other  Thing,  the  King  may  indorfe  that  Petition  cs 
he  plcafeth  ; which  Indorlcnicnt  the  Party  muft  purfue,  for  the  lndorfc- 
ment  is  the  Warrant,  and  gives  the  Jurtidiclion  : Siandford’t  Prertgativ* 
738.  Therefore  without  fuch  Reference,  by  Indorfemenc  of  a Petition, 
they  can  have  no  Jurifdidlion ; for  then  Peerage  might  be  taken  away 
witlioutthe  King’s  Confent,  which  by  Law  1 have  proved  it  cannot  be; 
And  no  Precedent  hath  been  cited,  nor  I believe  can  be  found,  where  the 
Houfe  of  Lords  did  ever  take  on  them  to  determine  Right  of  Peerage  with- 
out fuch  Reference  on  a Petition  firfl  made  to  the  King,  or  did  vote  or 
adjudge  a Man  to  have  no  Right  to  his  Peerage,  who  petitioned  to  lie 
tried  by  his  Peers;  and,  v/hcre  there  is  no  Example,  nor  Precedent,  it  is 
a forceable  Argument  that  the  Law  will  not  bear  it,  for  what  never  has 
been  done  {hull  be  prefumed  never  could  be  done  : I muft  agree  that  the 
Houfe  of  Peers  have  Jurifdiclion  over  their  own  Members  in  Martcrs  of 
Privilege,  Precedency,  and  for  anv  other  Thing  relating  to  ihe  Parlia- 
ment, which  are  to  be  determined  Secundum  Legem  iA  Confuetudmetn  Par- 
liaments, but  not  by  the  Common  Law,  4 Inf.  1 5,  and  363.  But  over 
the  Eflates  or  Honours  of  their  own  Members,  in  which  they  have  Free- 
holds and  Inheritance,  no  Law,  as  I know,  has  given  them  Power  ; nor 
made  them  any  Judicature  for  that  Purpofe,  they  being  to  be  determined 
and  governed  bv  the  known  Rules  of  the  Common  Law,  which  is  every 
Subject’s  Birth-right,  arid  to  which  he  is  born  inheritable  ; and  by  any 
other  Law  or  Cull.  ,;m,  though  the  Houfe  of  Lords  be  the  fupremc  Court 
of  Record  in  the  Kingdom,  and  its  Jurifdiclions,  and  die  Methods 
of  its  Proceedings  are  afeertained  by  that  Law ; and  therefore  though 
it  were  Ordered  in  the  Lords  Houle,  that  thofe  who  were  fent  Jufticcs 
to  Ireland  fnould  have  no  Excufc  ; yet  that  being  but  an  Order,  was 
void  to  bind  the  Subjcdl,  2 Inf.  47.  And,  I hope,  it  can  be  no  Dimi- 
nution of  the  Power ‘of  that  Honourable  Houfe,  whilft  1 affirm  they  can 
do  in  that  fupremc  Court  no  more  than  what  by  Law  they  may  do; 
and  if  they  exceed  that  Power  by  holding  Plea,  of  which  the  Com- 
mon Law  hath  not  given  a Jurifdi&ion,  what  they  do  will  be  void,  and 
of  void  Things  all  Pcrfons  may  take  Advantage.  And  no  fucil  Judg- 

1 inn  and  Centrtmtrfus  about  Baronies  by  Writ,  end  other  He-Kttn.  Fol.  Printed  1754. 
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n?cnt  or  Proceeding  can  bind  eny  inf- nor  Court  from  examining  of  him,  and  the  Matter  determined  in  a Courfe  of  Law,  on  folcrnrt  Hrar- 
it,  of  declaring  it  to  be  void  in  Law;  for  fuppolc  a Writ  of  Error  was  ir.g  a:  the  Bar  of  the  Houfc  on  both  Sides,  on  Dcpofitions  taken  in 
brought  in  the  Houfc  of  Lords  of  a Judgment  gi  ven  in  the  Corrunoa-Pieas,  the  Caufc,  agirated  in  infsriour  Courts,  they  voted  him  an  1 mp  .llnr  *, 
ns  was  attempted  by  the  Bilhop  of  tfcncitb  in  Edward  Third's  Time,  which  is  very  far  from  being  a Precedent  of  their  Lordfltips  (Original 
which  you  may  fee  "in  the  \ lnjl.  31.  and  the  Lords  fhould  reverfe  fuch  determining  Right  of  Peerage,  which  are  all  the  Precedents  which  have 

Judgment,  might  nut  the  Common-Pleas,  tho’  they  are  an  inferior  Court,  been  cited,  and  unto  which  I truft  that  I have  given  full  Anfwer  j 

judge  it  to  lie  void,  and  ifliic  an  Execution  on  that  Judgment,  the  Rever-  and  therefore  this  Order,  here  pleaded,  being  without  a Precedent,  1 am 

fai  being  void,  no  Writ  of  Error  lying  in  Parliament  of  any  fuch  Judg-  of  Opinion,  for  the  Reafons  I have  given,  that  the  indictment  ought  to 

nrent  ? And  if  this  be  a Judgment  or  binding  Order,  which  is  Cut  out  in  be  abated. 

the  Replication,  that  the  Defendant  hath  no  Right  to  the  Tide  or  Ho-  Ho!:,  the  Chicf-Jufticc,  held  the  Plea  good,  the  Defendant  having 
nour  of  Earl  of  Banbury:  One  or  both  of  their  two  things  muft  be  pleaded  the  Creation  of  the  Lords  his  Ancdlors,  and  a plain  Defeent 
wrought  by  it,  vis.  The  Patent  of  Creation  vacated  and  damned,  or  the  under  them:  And  fur  the  Earldom,  that  Banbury  was  averred  to  be  in 
Defendant,  or  feme  under  whom  he  derives  his  Defeent  to  this  Honour  England,  he  (aid,  it  was  ncedlcfs,  the  Creation  being  under  the  Great 

illegitimated,  neither  of  which  can  be  dnne  by  this  Method  of  Proceed-  Seal  ; the  Great  Seal  of  England  being  only  peculiar  to  England,  for 

ings  in  this  fupremc  Court  on  the  Defendant's  Petition  to  be  tried  : thereby  the  King  acts  as  King  ; and  had  the  Grant  been  made  belors  the 

For  the  Letters  Patent  being  a Conveyance  at  rile  Common  Law,  the  Conqueft  of  Ireland,  without  Doubt  it  had  been  a good  Grant ; and  the 
Patentee  is  cntieulcd  to  the  thing  thereby  granted  by  Matter  of  Record,  Conqueft  of  Inland  cannot  alter  the  Law  of  England ; beftdes,  it  would 

which  cannot  he  vacated  but  by  a Scirt  Facia-,  at  the  Suit  of  the  King,  be  a foreign  Conftruction,  to  intend  Banbury  in  It  thud-,  and  a Plea  (hall 

to  which  the  Patentee  may  have  his  Anfwer,  Dyer  198.  For  our  Lav.  not  be  made  bad  by  fuch  a Conflrudlioii; 

judge! h no  Man  before  he  be  heard  ; and  the  Defendant,  or  any  other  And  that  the  King  doth  gram  Honours  in  Ireland , under  the  Great 

of  the  DefcciiJaiits  in  the  Eftatc  Taile  to  their  Honour,  cannot  in  this  Seal  of  England,  is  by  his  r.blolute  Prerogative,  and  therefore  there  mull: 

fummary  way  by  a Vote  be  batbrdized  without  a lawful  Trial  j which  he  Special  Words  in  the  Patent,  to  (hew  that  it  is  an  Irijb  Title;  and 
in  general  Biftardy  mud  be  by  Certificate  of  the  Ordinary  ; or  in  parti-  Parents,  as  well  as  AcH  of  Parliament,  extend  not  to  Ireland,  unlcfs  it  be 
cular  Bnflardy  alledg.d,  it  muft  he  tried  by  Jury,  2 In/l.  99.  Sir  John  fpccially  named  ; but  for  England,  they  be  without  any  fuch  meaning. 
Davies,  Rep.  52.  And  no  Man  by  the  Law  can  bv  any  Means,  uniris  by  And  he  faid.  That  before  Edward  the  Third's  Time,’  there  were  but 

Act  of  Parliament,  be  made  illegitimate  after  liis  Death,  1 Iijl.  244.  Two  Titles  of  Honour,  Earls  and  Barons,  and  the  latter  we  re  created 

and  it  would  be  of  mifehievous  Confcqucnce  to  the  noble  Peers,  iliil  they  I by  Writs,  bv  being  called  to  the  Parliament ; there  we  re  alfo  Barons  bv 
hold  their  Honour  in  which  they  have  Freeholds  and  Inheritances,  Tenure,  and  after,  in  Richard  the  Second's  'Time;  they  cam-  to  be 
lubjeid  to  a Law  differing  from  the  known  Laws  of  the  Kingdom,  which  created  by  Letters  Patent,  and  it  was  anciently  an  Office  of  great 
Law  is,  as  Mr.  Attorney  phrafeth  ir.  Infer  arcana  Imperii  j and  not  to  Dignity,  as  alfo  of  Truft,  for  the  Defence  of  the  Kingdom  ; and  riiev 
l>c  underline*!  by  inferior  Couris  of  fP'efimttJler-Hall,  for  then,  1 fear,  were  called  Canutes  a Socteiate  regis,  9 Rep.  49.  and  being  an  Office, 
they  would  have  but  a dark.  Title  to  tht-ir  Honours.  And  as  it  is  the  De-  might  be  intailcd  within  the  Statute  dt  Donis,  and  they  nad  formerly 
feuilant’s  Turn  at  prefent,  what  Nobleman’s  Cafe  it  may  be  next  robe  large  Poffcfftons ; and  for  the  Relief  of  an  Earl,  was  100/.  becaufe  he 
voted  no  Peer,  I know  not  5 therefore  it  being  the  Intrreft  and  Title  of  died  feized  De  Integra  Comit’.  1 Injt.  83.  But  the  Efface  r.nd  Office  is 
even'  Peer  to  his  Honour,  which  I here  affert  and  maintain,  I truft  1 now  vanilhed,  and  nothing  but  the  Dignity,  or  Title  remains  ; and  in 
ihall  not  offend  sgainft  the  Jurifiliction  of  that  Houfc,  in  adjudging  this  thefe  Letters  Patent  of  Creation,  in  Henry  the  Eighth’s  Time,  the  Words 
Order  void,  and  no  Bar  to  the  Defendant's  Honour,  being  warranted  fo  to  to  have  Vtcem  id  Sedem  in  Parliaments  id  Conjiliis  noftris  were  added  ; but 
do  by  the  fupremeft  Power;  viz,  an  Act  of  Parliament  55  Edw.  111.  which  before  that  Time  they  were  not  put  in  thefe  Letters  Patent;  but  he 

Enads,  That  none  be  put  out  of  his  Franchifes  or  Freeholds,  unlcfs  became  a perfect  Peer  by  the  Letters  Patent  without  them : And  as  to 

he  be  duly  brought  in  to  Anfwer,  and  forejudged  of  the  fame  by  Courfe  the  Objection,  that  the  Defendant  had  not  pleaded  that  he  was  anus 

of  Law;  and  if  any  thing  be  done  to  the  contrary,  it  fliall  be  judged  Parium  bujur  Regni  Anglias,  he  faid,  the  Plea  was  only  pleaded  as  Monomer, 

(or  none  : And  if  the  Peers  enjoy  their  Honours  under  the  Security  of  in  Abatement  of  his  Name  ; and  all  one  with  his  Chriftian  Name,  and  he 
the  fame  Laws  they  hold  their  Eftatc*,  as  it  is  moll  evident  they  do,  was  to  be  named  by  it ; but  by  this  Plea  he  pleaded  no  Privileg- of  Pariia- 
then  this  Law  has  made  the  Proceedings  void,  unlcfs  it  can  be  (hewn  mem,  and  therefore  need  not  plead  tiiat  he  was  units  Pa’ item,  6 R.p.  53. 
that  the  Houfc  of  Peers  fincc  this  Ail  hath  fome  Authority  given  them  8 Hen.Vl.  9, 10.  nor  to  have  concluded  his  Pica  with  r erificarc  per  Re  ve- 
to warrant  this  Vote,  which  hath  not  yet  been  pretended  to,  other-  dum,  or  had  a Writ  out  of  Chancery  to  certify  the  Truth  of  this  Plea ; 

wife  than  hv  the  Precedents  cited  by  Mr.  Attorney  ; to  which  I (hall  the  Book  of  17Jjf.Pl.  24.  he  agreed  it  to  be  Low,  but  mifuoderftood  ; 

give  an  Anfwer  prcfently ; and  to  fay  that  the  Demurrer  is  a Con-  for  he  had  not  in  that  Plea  laid  a Foundation  in  his  Anccftor’s  being 
ftflion,  that  there  is  a Judgment  Secundum  Legem  id  Ganfuttudinem  Parti  a- - made  Lord  ; and  produc’d  a Writ  to  after  tain  that  Matter  of  Record  : 
menli,  I never  heard  that  a Demurrer  was  a Confcflal  of  more  than  There  can  be  no  Trial  of  it,  nor  Plea  of  Nul  Tiel  Record  to  it.  But 
Matters  of  Fail  well  pleaded,  and  not  of  any  Matters  of  Law  in  the  notwithstanding  the  Matters  of  Record  are  fo  afecruincd,  yet  the 

Judgment  of  the  Court,  and  confelTetli  not  the  Law  by  it  againll  him-  Matters  of  Fact  alfo  pleaded  are  iffuable,  and  to  be  tried  ; and  there- 

feif,  P/owd.  85.  5 Ref.  69.  Burton's  Cafe;  and,  I prefumc,  neither  fore  in  the  Letters  Patent,  being  here  pleaded,  there  can  b • no  Ifiiie 
Mr.  Attorney,  nor  Solicitor,  who  made  this  Objection,  do  think  that : taken  of  Earl,  or  not  Earl,  hut  only  on  the  Matter  of  Fact  here 

Whether  this  be  a Judgment  according  to  Law  and  Cullom  of  Parlia-  pleaded  : So  the  Conclufioit  of  the  Plea  with  a Parat ’ eft  verificare,  is 

ment,  is  Matter  of  Fact : then  for  the  Precedents  cited  by  Mr.  Attorney,  proper,  and  as  it  ought  to  conclude  ; and  he  held  the  Replication 

of  the  Earl  of  Pembroke,  the  Earl  of  Stafford,  the  Earl  of  Terrington,  and  ill,  and  that  the  Order  of  the  Houle  cf  Lords  therein  pleaded,  did 
the  Lord  Mob  ms's  Cafes,  which  arc  all  Petitions  for  Trial,  fitting  the  no  ways  preclude  the  Defendant  of  his  Title  and  Name  of  Honour; 
Parliament,  1 think  no  Man  who  beard  them  can  judge  that  they  any  anJ  that  for  thefe  Reafons  : F,r/1,  Became  this  Determination  v-;i,  n 
ways  warrant  this  Cafe  or  come  up  to  it ; for  a Peer,  indicted  for  Treafiin  2 Judgment,  in  the  Court  of  Parliament,  which  con  lifts  of  King,  L-’rds, 
or  Felony,  can  no  ways  wave  his  Trial  by  his  Peers,  3 lnft.  30.  and  and  Commons,  4 lift.  1.  D/er,  60.  Compton's  Jtirifd  if  ion  of[Courts,  1. 
therefore  if  he  be  defirous  to  be  tried  fitting  the  Parliament,  altho*  the  And  though  the  Judicial  Power  of  this  Court  be  exercifed  by  the 

Peers  be  during  the  Time  of  Parliament  J udges  of  the  Offence,  4 Injt.  23.  Lords  Reply,  yet  the  W 1 its  of  Error  me  returnable  Coram  Mi  is,  and  the 

it  is  decent  and  ufual  for  him,  to  apply  to  them  by  Petition  for  fuch  Judgment  is  always  per  Cur  Parliaments ; but  the  Determination  here 
Trial  ; but  by  it  he  doth  not  fubmit  his  Title  to  Peerage  to  their  Deter-  is  only  by  the  Lords  Spiritual  and  Temporal,  which  excludes  the 
mination  ; fur  That,  he  allcrts,  be  is  cntituled  to  by  his  Petition.  Neither  King  ; for  where  the  King’s  Authority  is  not  expitfled,  or  implied,  the 
is  the  King,  1 think,  bound  by  their  Order,  be  it  what  it  will,  on  fuch  King  is  excluded,  and  the  Lords  have  a double  Capacity ; and  by  the 

Petition  ; for  the  King  may  chufe  whether  he  will  appoint  a High-Steward  Title  of  their  Orders,  we  arc  to  diftmguifh  what  Capacity  they  act 

for  the  Trial,  and  without  fuch  an  Appointment  ihc  Offender  cannot  be  by  : When  the  Determination  is  by  them,  as  Lords  Spiritual  and  Tem- 
tried,  3 lnft.  31.  And  therefore ’till  a Precedent  be  form’d,  that  on  fuch  poral,  they  afi  as  a Houfc;  but  when  they  arit  as  Judges,  and  give 
Petitions  for  Trial,  the  Petitioners  have  been  voted  no  Peers,  I cannot  Judgment,  the  Stile  is,  per  Cur’  Parliaments,  and  their  Journals  are  nut 
be  of  Opinion,  that  this  Order  or  Judgment  is  Stiundum  Legem  id  Cor.-  the  Records  of  Parliament,  Hob.  110.  Secondly,  This,  as  to  tire  Detcr- 
fueludirum  Parliament i,  which  hath  its  Foundation  built  on  Ufagrs  and  mination  of  the  Defendant’s  being  an  Earl,  is  as  an  Original  Caufc, 
‘Precedents  ; and  where  there  is  no  Precedent  to  be  found,  it  may  war-  which  the  Houfc  of  Peers  being  rite  Dernier  Refort,  have  no  Connuzance 

mutably  be  concluded,  there  is  no  fuch  Law  or  Cullom  of  Parliament.  of  fuch  Caufcs,  being  mixed  with  many  Matters  of  Fail  which  the 

Th  n as  to  the  Precedent  of  the  Lord  Alountjoy's  Cafe,  cited  by  Mr.  Houfc  of  Peers  cannot  try  ; and  by  Realbn  of  their  Supreme  Jui  ildiclion, 
Attorney,  relating  to  the  Claulc  in  his  Patent  for  Precedency,  who  was  arc  not  to  be  troubled  with  ; and  therefore  no  Writ  of  Error  lies  in 

created  a Baron,  5 Injt.  3.  Cafe,  Pri.  it  is  nothing,  to  the  Cafe  hefore  us ; Parliament  for  an  Error  in  Fad  out  of  this  Court,  though  it  doth  on  alt 

for  it  is  plain,  tho’  the  King  by  his  Prerogative,  at  the  Common  Law,  Judgments  here  for  any  Error  in  Law  : Bur  for  any  Error  in  Fad, 
might  give  Precedency  to  his  Subjects  as  he  pleafed,  yet  that  Prerogative  is  in  this  Court,  the  Writ  muft  be  Coram  Nobis,  and  wc  arc  to  correil 
row  bound  by  the  Slat,  of  3 1 //.VI 11.  Ca.  to.  and  if  any  QucfUon  be  mov’d  our  own  Judgments  for  fuch  Errors,  which  the  Commons  could  not 

in  Parliament  for  the  Privilege  or  Precedency  of  a Lord  in  Parliament,  their  Judgment  for  E-rors  in  Fad,  by  any  fuch  Writ  to  be  brought 

it  is  to  be  decided  by  the  Lords  in  Parliament,  and  fo  it  is  exprdly  re-  before  them  ; but  the  Writ  of  Error  is  to  be  brought  into  this  Court ; 

folved  in  the  4 lnft.  363.  And  for  the  Lor  i Pref ton's  Cafe,  I know  not  and  he  find,  he  knew  not  any  other  Reafon  of  the  Difference,  but  trie  Dig 

hew  it  comes  to  be  made  tile  of  for  a Precedent  of  determining  Peerage,  niry  and  Supremacy  of  the  Court  of  Parliament ; that  it  was  below  that 
who  had  no  Creation  under  the  Great  Seal,  nor  ever  was  a Lord:  His  Houfe  to  be  troubled  with  Fads,  and  this  leficiicd  not  the  Jurii'difiton 
infilling  on  the  pretended  Patent,  produced  by  him,  being  a high  Mi  file-  <‘f  the  Lords,  it  being  bcloiv  their  Jurifdi&ion  to  hold  Plea  of  it ; mJ 
mcanor  bordering  on  High-Treafon  ; for  which  he  was  ordered  to  be  ihould  they  tty  Caufes Original,  the  Party  againll  whom  Sentence  is  given 
prefemed  as  a Criminal,  in  2 Courfe  of  Law;  and  for  James  Piercy’s  Cafe,  would  lolc  the  Benefit  of  his  Appeal ; for  from  their  Determination  no 

it  was  a Cafe  of  Privilege,  of  which  there  is  110  Qucftion  but  their  Lord-  Apjieal  or  Review  lies;  and  therefore  in  the  Earl  of  MactU ’pelfs  C.ffe, 

(hips  have  a Jurifdiftiou,  his  Petition  being  to  the  Place  in  the  Houfc  it  was  held,  that  no  Writ  of  Errror  lay  in  Parliament,  ’till  he  had  tirft 

of  Lords  of  the  Earl  of  Northumberland,  and  fubmitting  to  them  his  brought  a Writ  of  Error  in  die  Exchequer-Chamber;  aud  this  Cafe 

Pedigree,  and  Title  by  Defeent  to  that  Earldom,  in  order  10  re-  differs  nut  from  Common,  the  Dignity  being  created  under  the  Great 
(lore  him  to  that  Place;  aud  after  fcveral  Trials  at  Law  had  againll  Seal,  and  the  Defeent  of  it  directed  by  Rules  of  Law  : And  if  the  De- 

• This  "James  Pierrj  was  a Trunk-maker  in  the  Strand,  and  publiQTd  hi*  Cafe  -and  Pedigree  111  .about  34  Pages  in  Folio : One  of  his  Arguments  to  make  you  believe  him 

a true  Drfecndant  of  the  Piercu,  was,  Ti-at  le  m 1 born  suit b a Mole  on  bis  3c,<j  (as  other  of  the  FL-r.jj  had  been)  like  a half- Moon,  tide  hi*  Cafe,  P :6, The  Crdccnt 

being  the  Crcjlcl  the  1‘ieroys,  Earls  of  Utrtlmibtrlend. 

fondant 
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fendant  had  been  obflrufled  in  the  Enjoyment  of  his  Dignity,  His  Re- 
medy had  been  by  Petition  to  the  King,  Stamford , Prcr  72.  Thirdly, 
There  was  no  Plea  depending  in  Parliament,  containing  the  Right  of 
Earldom  ; foe  the  Petition  hfierts,  he  was  an  Earl,  and  the  Judgment  is* 
that  he  hath  no  Title  to  the  Honour  ; and  every  Judgment  mull  be  pro- 
portionable to  the  Demand  : And  it  is  plain  in  this  Cafe,  they  could  not 
have  given  Judgment  for  him,  to  have  had  the  Earldom,  and  therefore 
could  not  by  it  have  him  out  of  it.  Fourthly , Here  is  no  Judgment  given, 
thit  he  be  excluded  from  the  Honour,  only  that  the  Petition  be  difmifled, 
which  is  only  a difeharging  the  Petitioner ; and  every  Suit  mull  have  its 


proper  Judgment,  2 Car.  2P4.  ahd  no  Man’s  Inheritance  was  ever  de- 
termined See undum  Legem  (A  Cmftutvdhicm  Parliament!.  And  mv  Brother 
Gr trury,  and  my  Brother  Eyre , beinaof  the  fame  Opinion,  Judgment 
by  the  whole  Court  was  given  for  the  Defendant. 

And  the  Defendant  remains  untried  to  this  Day. 

See  Salt  eld's  Reports,  Vol.  II.  Pag.  501,  & feq  Alfo  Cartbew'i 
Reports,  Pag.  297.  Cur.hrbacb,  Pay.  273.  and  SiiimeAs  Reports* 
Pag.  336,  and  517.  where  this  Cafe  is  reported  at  large. 


XLVII.  The  Trial  of  William  Anderton,  Printer,  June  3,  1693,  before  the  Lord  Chief-  Juftice 
Treby,  Baron  Powell,  Sir  John  Fleet,  Knt.  Lord-Mayor , and  Sir  Salathiel  Lovell,  Knt.  Re- 
corder, at  the  Old-Baily,  for  High-Treafon.  5 W.  8t  M. 


1 As  Printed  in  the  Seffions- Paper  of  that  Time*.] 


ON  Thurfday,  June  I,  1693,  in  the  Afternoon,  IVilliam  Anderton,  \ 
Printer,  was  brought  to  the  Bar,  and  an  Indictment  of  High- 
Treafon  was  read  againft  him;  for  that  he  did  Compote,  Print, 
and  Publilh,  T wo  Malicious,  Scandalous,  and  Traitorous  Libels.  The 
Firft  entitled.  Remarks  upon  the  prefer!  Confederacy , and  late  Revolution  in 
England.  The  Second,  entitled,  A French  Conquefi,  neither  deferable  nor 
praUicabh. 

Alter  the  Indi&ment  was  read,  the  Prifoner  pleaded.  Net  Guilty ; and 
the  Court,  upon  bis  Rcqueft,  ordered  him  a Copy  of  the  Pannel,  and 
gave  him  till  Satwday  to  prepare  for  his  Trial : Accordingly  on  Saturday 
Morn  in",  about  Nine  of  the  Clock,  he  was  again  brought  to  the  Bar,  and 
the  Gentlemen  that  were  fuminoned  to  appear  to  try  thelffue  were  called 
ever,  and  their  Appearances  recorded,  and  the  Prifoner  had  Liberty  to 
make  his  Exceptions,  according  to  the  Prefcription  of  Law,  which  he 
did,  to  the  Number  of  Thirty-Five,  being  the  full  Number,  (Ac. 

The  Jurors  fwom,  were  thefe  Gentlemen  whofe  Names  follow,  viz. 


Crifpe  Grainge , 

j«*  m, 

jofph  Bowler , 
% Hynde , 
Robert  Hi  tide, 
Siam  Smith, 


Thomas  Ramidge, 
Robert  Long  land, 
Ralph  Hutchinjon, 
John  Oufing , 
Samuel  Fretbody , 
Mofts  Colwell. 


Then  the  King's  Counfel  opened  the  Nature  of  the  Matter  of  Fa£l  con- 
tained in  the  Indictment,  telling  them.  That  the  Offence  thatwas  con- 
tained in  it  was  High-Treafon  in  the  higheftDcgree,  viz.  The  compaffing 
and  defigning  thclleaih  of  the  King  and  Queen  ; and  there  mufl  be  fonie 
Overt-Adl  to  dilcovcr  the  Intention  of  the  Man  ; and  that  which  made 
the  Overt- Act  in  this  Cafe,  was  in  Compofing,  Printing,  Publilhing, 
and  Difpcrling  of  Two  Trcafonable  Libels,  as  they  had  heard  read  to 
them  ; in  which  there  was  contained  the  ranked,  vilclt,  and  moft  mali- 
cious Treafons  that  ever  could  be  imagined  by  any  Man  to  be  put  into 
Paper;  for  he  had  no  other  Name  for  the  King,  but  the  Prime  of  Orange-, 
and  the  Dcfign  of  it  was  merely  to  incite  all  the  King’s  Subjects  to  ftir 
up,  and  raife  War  and  Rebellion  againft  him,  and  to  reltore  the  late  King 
James. 

After  which,  tire  Evidence  for  the  King  were  called  and  fworn : 
The  firft  of  which  was  Mr.  Robert  Stephens,  Mcflcngcr  of  the  Prcfs,  who 
declared.  That  he  had  known  the  Prifoner  for  above  thefe  two  Years  to 
be  an  Offender  againft  the  Government,  in  Printing  Seditious  Libels, 
but  never  could  tell  where  he  worked,  'till  on  the  fecotid  Day  of  May 
Jail,  fpying  Two  Journeymen  Printers,  who  he  had  miffed  from  pub- 
lick-Printing-Houfcs  this  Half-Year,  he  followed  them,  and  faw  them 
go  exactly  into  the  Hcufc  of  one  Skudamore , (where  the  Prifoner  was 
found J,  and  where  he  fufpe&ed  they  worked  privately  : So  having  got 
the  Beadle,  and  another  Perfon  or  two  with  him,  to  affift  him,  he  went 
to  the  Door,  leaving  the  others  a little  Way  off,  to  avoid  any  Sufpicion, 
fcfr.  When  he  came  to  the  Door,  he  firft  afked.  What  Lodgers  they 
had  ; then  turning  his  Head  afide,  he  faw  the  Prifoncr’s  Mother  in  the 
Yard,  and  flic  well  knowing  Mr.  Stephens,  fhe  immediately  crycd  out. 
Thieves,  and  came  up  to  him,  (her  Daughter,  the  Prifoner’s  Wife,  be- 
ing with  her,  fell  upon  him,  and  tore  his  Hair  off  his  Head,  crying  out 
Murder  ; at  which  Time  the  Prifoner  came  out  of  the  Houfe,  and  fell 
upon  him,  and  abofed  him  in  a very  uncivil  Manner,  telling  him,  he 
feorned  to  be  a Subject  to  Hook-Nofe.  Then  the  Beadle  and  the  other 
Pctfon  came  to  his  AfEftance,  and  took  the  Prifoner,  but  not- without  a 
great  deal  of  Trouble. 

Mr.  Stephens , and  the  others  who  were  with  him,  made  a particular 
Search,  and  in  a Chamber,  which  the  Landlady  faid  was  the  Prifoncr’s 
Lodgings,  and  that  he  went  by  the  Name  of  IVilliams , and  a Lapidary 
by  Trailc,  and  where  he  owned  he  had  been  afleep.  There  they  faw  him 
fltovLng  a Bed,  which  run  upon  Wheels,  clofe  up  againft  a Wall,  which 
gave  Sufpicion  to  Mr.  Stephens  to  remove  it;  which  having  done,  there 
he  found  a Door  which  opened  with  a Latch,  and  entering  a Room, 


there  he  found  a Printing-Prefs,  Letters,  and  all  otb:r  Materials  jit  for 
the  Trade  ; and  fcarching  further,  he  found,  in  an  old  Trunk,  a great 
Quantity  of  Libels,  and  libcllmis  Pamphlets,  one  entitled,  A Caution  to 
the  Navy Another,  An  Hjjloricd  Romance  upon  the  Wars-,  A third,  A 
Second  Letter  to  the  Lord  Bijbop  of  Salilbury  ; and  there  was  an  Errata, 
and  an  (Ac.  found  let  in  the  Prels,  the  very  lame  that  were  in  the  Book, 
called  Remarks  upon  the  Csnfedtra  y ; and  in  the  Chamber  where  he  lay, 
there  was  a Delk,  (which  Mr.  Stephens  knew  well  to  be  the  Prifoncr’f, 
becaufe  he  had  let  zed  it-  before)  in  which  Delk  there  was  found  the 
Two  Libels,  fas  in  the  Beginning  of  the  Trial)  and  divers  others  of 
the  fame  Sort,  which  Delk  the  Prifoner  owned  to  be  his.  Thefe  they 
feizcd*and  fecured,  having  firft  put  their  private  Marks  upo»  the  Libels, 
that  they  might  know  them  to  be  the  lame,  and  conveyed  them  with  die 
Prifoner  to  the  Lord  Chicf-Jufticc  H.lt's  Chamber  in  a Coach  ; aud  be- 
ing alighted  at  the  Door,  whilft  Mr.  Stef  hem  was  looking  Money  to  pay 
tha  Coachman,  the  Prifoner  made  his  Efcape  through  Scrjcauts-Inn , but 
was  foon  overtaken  bv  the  Porter  : He  was  examined  bv  my  Lord,  and 
committed  to  Newgate  for  High-Treafon ; this  was  fully  and  clearly 
proved  againft  him  on  the  King's  Side,  and  the  Libels  were  fomc  Part  of 
them  read  in  Court,  in  which  was  found  Abundance  of  bafe,  vile,  fcanda- 
lous,  and  traitorous  Expreflions,  enough  to  make  any  honeft  EngHjliman 
to  hate  and  abominate  all  l'ueh  traitorous,  difafiefted  Principles.  That 
Libel,  called  A Caution  to  the  heavy,  which  was  taken  in  the  Printing- 
1 Room,  was  proved  to  be  corrected  by  the  Hand  of  the  Prifoner;  and 
thofc  Letters  that  were  in  the  Form,  upon  which  the  Caution  to  the  Navy 
was  printcJ,  was  alfo  proved  to  be  printed  with  one  and  the  fame  Letter 
and  Character,  (Ac.  as  the  Libels  he  was  indi&cd  for. 

Then  the  Prifoner  made  his  Defence,  telling  the  Court,  That  the 
Matter  that  was  given  in  Evidence  againft  him,  was  not  fufficicm  to 
make  it  an  Overt-Act,  therefore  could  not  be  adjudged  High-Ttcafon, 
praying.  That  he  might  have  Counfel  allowed  him  to  plead  it,  being  a 
Matter  of  Law.  To  which  he  was  anfwcred  by  the  Court,  That  the 
Qucftion  was.  Whether  he  printed -thofe  trcafonable  Books?  Which 
plainly  appeared  that  he  did,  for  they  were  all  found  (with  the  Prefs  alfo) 
upon  him,  and  his  fo  printing  of  them  was  an  Overc-Act  in  the  Judg- 
ment of  the  Law ; therefore  the  Perfon  fo  offending  mull  be  guilty  of 
High-Treafon  ; defiring  him,  if  he  had  any  Witnefies,  to  call  tnem  ; to 
which  he  replied.  That  he  had  none,  but  defired  that  lie  might  have 
Leave  to  put  the  Jury  in  Mind  of  two  or  three  Things,  which  in  general 
was  the  Opinion  of  my  Lord  Coke,  as  to  Matter  of  Law  in  this  Cafe, 
who  fays.  That  it  mujl  be  done  with  the  Intention  of  the  Mind,  and  that  it  mufl 
be  fine  Injury  done  to  tbr  King’s  Perfon , Ly  buying  a Gun , or  Gunpowder,  or 
Poifin , or  the  like,  before  it  can  be  accounted  an  Overt-dll ; and  there  was  no 
fuch  Thing  proved  againft  him.  To  which  the  Court  replied,  That  in 
primitive  Times,  before  Printing  was  invented.  Writing  was  found  to 
bean  (hurt -Alt ; and  made  High-Treafon;  therefore  Printing  was  more 
manifeftly  an  Overt-Ait : And  there  was  no  Room  forany  Counfel  to  be 
afligned  him,  for  there  was  no  Matter  of  Law  for  them  to  plead  to,  and 
therefore  defired  him  not  to  give  the  Court  any  unncceffary  Trouble. 
Adding,  That  it  was  the  Opinion  of  the  whole  Court,  that  he  had  no 
Grounds  for  fuch  a Plea;  but  if  he  had  any  Thing  to  offer  that  might, 
be  any  Ways  advantageous  to  him,  they  would  very  patiently  hear  it. 

Then  the  Lord  Chicf-Juftice  Treby  fummed  up  the  Evidence  to  the 
Gentlemen  of  the  Jury,  telling  them  what  dangerous  Con fequence  fuch 
trcafonable  Libels  were  of ; and  that  it  was  as  great  and  trial  icous  a Ttea- 
fon  as  ever  could  be  imagined  ; but  efpecially  when  confidercd  to  be  done 
againft  fo  good  a Prince,  who  had  done  fo  much  for  this  Nation,  with  fo 
great  a Mind,  and  fogood  an  Intent.  This  was  done  only  to  exafperate 
and  to  ftir  up  Sedition  and  Rebellion  amongftus  ; therefore,  if  they  did 
believe  what  the  Witnefies  for  the  King  had  fworn,  to  be  fufficient  Evi- 
dence, that  he  printed  the  Libel,  then  they  mull  find  him  guilty,  other- 
wife  acquit  him. 

Then  the  Jury  having  withdrawn  for  about  Three  Honrs  Time,-  they 
brought  a Verdict,  'That  the  Prifoner,  Mr.  fFilliam  Anderter.,  was  guilty 

of  High-Treafon  t- 


• The  Trhtl  of  Anirtoa,  as  printed  in  the  Soffions-Paper,  as  alfo  his  Trial  puhlilhed  by  his  Friends,  are  both  here  inferted,  for  the  Reader  s SitiifaSion,  am!  they  left 
to  make  their  owu  Gblcrvations  on  them. 

4 The  Author  tif  a Letter  concerning  Sir  William  Whitlock’/  Bill  for  regtdesting  of  Trial,  in  Cafes  af  lli$h-Trtaf*n,  written  *693.  Page  1.  ftp ; “ What  gorn!  Emfijcman 
“ is  not  affiifted  for  the  Death  both  of  Affix  an >\  Raleieb?  Can  any  Man  that  knows  our  Laws,  think  Sir  Henry  Kant  was  fairly  dealt  w ith  ? That  Finniei  ought  to  have 
“ been  tried  twice  ! Sidney  executed  upon  Similitude  of  Hands,  and  one  it  A'  ! Six  Tixma,  Amfmg  without  a Ttial,  before  tbe  Outlawry  compelled  hi*  comic# 
“ in  l Ajbto*  upon  prefumptWe  Trcafon  t Asul  JrJerlan  againft  tire  plain  Strife  of  fo  many  Statutes  ? ’ The  Blood  of  ihefr,  and  man;  more,  cry  for  % ergennee,  and  nd- 
“ monifli  us  to  provide  agjuuft  fuch  Extravagancies  hereafter.  Colleige  and  Cornijh  call  aloud  for  fuch  a Bill.  Had  fuch  a Statute  been  in  force,  could  the  great  Lord 
“ Rigplknc  died  for  only  endeavouring  to  prevent  the  wild  Attempts  of  others ; and  becaufe  Sir  Vromai  Artnjhir.- had  viewed  the  Guard.  ? But  it  :j  medleft  to  fet  dou  n 
“ the  fereral  Inftancs  iu  other  Reigns,  when  the  Trials  imdertbis  afford  but  too  pregnant  Reafons  to  conclude,  tiie  Judges  very  untoward  Counfel  for  the  Piitoncr,  and 
“ that  Jurymen  may  be  biafTcd  by  Pitjues  and  Animalities ; and  alfo  that  well-meaning  Men  of  a Jury  ought  to  hear  the  Law  fhtted  by  fuch  of  the  Robe  as  arc  not  in  the 
“ Pny  of  the  Crown  ! not  only  bccauie  the  Bench  too  often  prevaricates,  but  becaufe  the  Prifoners  arc  often  wearied  out,  as  the  great  Raleigh  was,  with  the  clamorous 
“ Harangues  of  the  Kings  Counfel,  and  fo  drop  their  Defence,  when  their  Lung,  (which  arc  not  fo  well  breathed  as  tkofe  of  I 'leader- j fail  them.'1 

The 
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The  I aft  Day  of  the  Seffions  he  was  brought  to  the  Carl  and  afked. 
What  he  had  10  fay,  why  Sentence  flinuld  not  pafs  upon  him  according  to 
Law  f He  icad  a Petition,  wherein  be  delired  the  Court  would  plcafe  to 
allow  him  Counfel  to  plead  to  a Point  of  Law  ; The  Court  told  him, 
there  was  no  Matter  of  Law  did  arife.  Then  he  defired,  that  he  might 
have  a longer  Time  than  the  reft;  to  which  he  was  anfwcred,  That  it  was 
in  the  Power  of  the  Queen,  and  not  in  the  Court. 

F iday,  June  16,  1693,  he  was  executed. 

Mr.  Samuel  Smith,  the  Ordinary,  gives  this  Account  of  Mr.  Andcrten, 
in  his  Account  of  the  Behaviour  of  the  Criminals. 

William  Andtrtoi 1,  Printer,  condemned  for  High-Treafon,  incompofing, 
printing,  publifhing,  and  difpcrfmg  malicious,  fcandalous,  and  traitorous 
Libels  : The  Defign  of  it  being  to  incite  the  King’s  Subjects  to  War  and 
Rebellion  againfl  him,  and  to  reftore  the  lace  fLina  James.  He  refuted  to 
come  at  any  Time  to  the  Ordinary  ; whereupon  he  went  to  the  Chamber 
of  the  faid  Anderton , and  offered  to  pray  with  him,  but  he  faid,77/,/r  be  bad 
Jucb  came  to  him , who  gave  him  Cottenrment  : And  aftera  fccond  Offer  to 
pray  with  him,  he  refuted  it.  The  Ordinary  told  him.  That  he  ought  to 
take  Care,  that  no  Man  might  extenuate  his  high  Crimes,  nor  flatter  him 
with  falfe  Hopes  of  Heaven,  Men’s  Hearts  being  very  prone  to  deceive 
rhemfelvcs  in  that  Refped  ; upon  which  Anderton  faid.  Leave  me  to  myjtlf, 
1 defir t not  to  be  further  foil  cited  or  exhorted  by  you.  Upon  this  the  Ordi- 
nary withdrew  himfelf. 

WilTtam  Anderton , for  High-Treafon,  and  John  Dudley,  for  Clipping, 
were  drawn  on  a Sledge  to  Tyburn,  and  were  firft  executed.  The  Right 
Worihipful  the  Sheriffs  being  prefent,  Anderton  defired  that  his  Brother,  ' 
and  a Miniffcr  his  Friend,  might  cotne  into  the  Cart,  which  was  granted. 

The  Minilleronly  prayed  for  him  in  the  Office  of  V idling  the  Sick  : 
When  he  had  nnilhed,  and  went  out  of  the  Cart,  the  Ordinary  exhorted 
Anderton  and  Dudley  to  beg  of  God,  that  they  might  be  Examples  of  true 
Repentance,  and  to  warn  the  People  by  their  fad  untimely  End,  but  they 
did  not;  therefore  the  Ordinary  commanding  Silence,  fpokethus  : Beper- 
fu-idcd  by  the  Sight  of  thefc  dying  Pcrfons,  not  to  contrive  any  thin" 
againfl  the  Government  of  this  Kingdom  ; God  will  bring  it  toLi^ht,  and 
in  Juftice  punifh  it;  and  exhorted  the  People  not  to  prophanc  thcSabbath, 
which  all  Criminals  bewail  when  they  come  to  die  publickly,  as  that  Sin 
which  brings  on  all  other  Crimes.  Anderton  told  the  Spc£la tors,  that  his 
Sentence  was  very  hard  and  fevere.  I told  him,  that  he  had  endeavoured 
to  overthrow  the  eftablifhed  Government.  He  (aid,  that  he  forgave  his 
Judges.  I replied,  that  they  needed  not  his  Forgivcncfs,  for  they  were  fatis- 
fied  in  their  Confciences  that  they  had  acted  juftly.  Then  I prayed  with 
them,  and  they  had  a confiderable  Time  to  pray  for  themfclvcs,  which 
they  did  fervently.  Anderton’ s Carriage  was  with  much  Confidence.  There 
wasa  Paper  came  to  the  Sheriff’s  Hand  for  the fufpending  the  quartering 
of  Anderton  He  thought  it  to  be  a Reprieve,  which  did  much  affeCt  him 
with  Thankfgivin"  to  God;  but  undemanding  it  was  only  that  his  dead 
Bodyfliould  be  delivered  to  his  Friends,  he  did  not  acknowledge  that  as 
any  great  Favour.  After  they  had  prayed  for  themfclvcs,  the  Ordinary 
committed  them  to  God's  Mercy,  with  afhort  Prayer  at  laft : So  praying 
again  for  themfclvcs,  they  gave  a Sign,  when  they  expected  to  be  ex- 
ecuted, and  the  Cart  theieupon  drew  away. 

The  T R l A L of  William  Anderton,  Printer,  at  the  Old-Baily,  before 

tie  Lcrd-Chicf-JuflitcT  reby,  Mr.  Ju/liee  Powell,  Sir  John  Fleet,  Knight, 

Lard  Mayor,  ana  Sir  Salathiel  Level,  Knight , Recorder  of  London.  I 

June  1,  and  3,  1693,  5 Will,  (sf  Mar.  for  Higb-Treafin  *. 

JV/f  R.  William  Anderton  knowing  himfelf  to  be  mortally  hated  by  fome 
iVJ  pcrfons,  had  abfeonded  for  a coi.fidcrahlc  Time,  as  it  had  been  the 
hard  Fortune  of  divers  great  and  good  Men  to  do  in  thefc  difficult  Times  ; ! 
but  being  betrayed  to  Mr.  Robert  Stephens,  Meflenger  of  the  Pref?,  and  his 
fwo:n  Enemy,  he  was  apprehended  on  the  fccond  of  May,  this  prefent  1693; 
and  Stephens,  not  content  with  his  Perfon,  plainly  plundered  the  Houfe,  car- 
rying away  Goods  to  a confiderable  Value,  which  there  was  no  colour  of 
Law  for  him,  or  any  Man  elfe  to  feizc ; and  this,  I fuppofc,  might  be  one 
great  Motive  to  make  him  fwcar  fo  defperately  at  the  Trial,  that  he  might 
take  away  a Man’s  Life,  who  otherwife  might  come  upon  him  for  robbing 
him  of  his  Goods  ; the  Booty  fecured,  away  he. goes. In  Triumph  with 
his  Prifoncr,  to  my  Lord-Chief-Juftice  Holt,  where  he  railed  againfl  him 
in  a very  indecent  Manner  ; the  Judge  was  very  calm,  and  faid  very  little 
to  the  Matter;  but,  upon  the  Accufation,  committed  Mr.  Anderton  to 
Newgate,  not  for  High-Treafon,  as  is  falfe  Iv  alledged  ; that  Judge  knew 
the  Law  better,  and, I believe,  is  not  in  himfelf  fo  very  forward  to  over-ftrain 
it.  Whilff  he  flood  thus  committed  for  Mifdemeanour  he  was  bailable; 
and  accordingly  very  fufficicnt  Bail  was  offered  for  him  ; but  Aaron  Smith, 
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whq^ifely  weighs  what  Advantage  is  to  be  made  of  every  Prifoncr,  and 
confident  not  only  the  Perfon  himfelf,  but  the  Inrcrell  he  is  engaged  in, 
and  theFriends  he  may  be  filppofed  to  have,  thought  too  fewGuihcus  were 
offered  ; and  therefore  ftill  kept  off  the  Bail,  endeavouring  to  make  s better 
Market ; but  while  Things  hung  thus  between  the  BaTl  and  the  Bail- 
mafter,  on  a fudden  the  Controverfy  was  ended  by  the  coming  of  a frefla 
Warrant  upon  the  former;  which  committed  the  Prifoftef  for  Hi»h- 
Treafon. 

FheTrial  began  Thurfday,  Junes,  hut  refpited  til!  the  Saturday  foWov:- 
■ng>  (June  3,)  that  this  Scene  might  be  adted  with  the  greater  Solemnity  ; 
Mr.  Anderton  being  brought  to  the  Bar,  was  arraigned,  and  pitaded  Not 
Guilty,  and  made  it  his  Reqticff,  That  he  mmht  have  a Copy  of  liislndiit- 
ment;  but  it  would  not  be  granted.  The  Crime  hid  to  his  Charge  was. 
The  Compofing,  Priming,  and  Publ  idling.  Two  malicious,  tieafon- 
able  Libels  : The  Full  entitled.  Remarks  upon  the  prefent  Confe- 
deracy and  late  Revolution  in  England  : The  Second,  A French 
Conquef,  neither  dfirable  nor  practicable. 

The  principal  Evidence  againfl  the  Prifoncr  was  Robert  Stephens,  the 
Mcffcngcr  of  the  Prefs,  who  made  Oath,  That  coming  to  Scudamore's 
Houfe,  where  the  Prifoner  lodged,  and  afleing  whit  Lodgers  they  had,  he 
faw  the  Prifoner’s  Mother  in  the  Yard,  who  crying  out  Murder,  the  Pri- 
foner came  out  of  the  Honfi , and  fell  upon  him ; and  that  at  the  Time  t.f 
Mr.  Anderton’ s Apprchcnlion,  he  did  in  Words  difown  the  Government; 
and  call’d  King  William  Hook-Nofe,  not  fubmitting  himfelf:  That  lie 
took  at  the  faid  Houfe  an  old  Trunk  fill'd  with  fedittous  Papers  and  Pam- 
phlets, and  that  he  had  feen  the  Trunk  formerly,  and  knew  it  to  be  Mr. 
Anderton's,  and  that  he  alfo  found  a Deflc,  and  took  out  of  the  faid  Dcfk 
Forty  or  Fifty  of  a fort  of  The  Remarks , and  French  Conquejl  f,  and  that  he 
faw  the  Prifoncr  fhovc  up  a Bed,  which  run  upon  Wheels,  behind  which 
wasa  Door,  which  he  open’d,  and  there  found  a Printing  Prefs,  Letters, 
and  other  Materials  proper  for  that  Trade  ; that  he  alfo  found  an  Errata, 
with  an  CJ tc.  fet  in  the  Prefs,  the  very  fame  which  he  believed  were  in 
the  Book,  called  Remarks  upon  the  prefent  Confederacy. 

Hooper,  the  Beadle  of  Staiioners-Hall,  feconded  the  aforefaid  T eftimony, 
as  alfo  the  Conllablc  and  his  Beadle  ; they  alfo  alledged  Forty  or  Fifty 
of  the  French  Conquejl  to  be  there  J.  Befidcs  Stephens,  the  Conjlabte,  and 
the  Beadle 1,  there  were  alfo  Two  Printers  fworn,  viz.  Roberts  and 
Snowden,  (a  Dilknter,  to  whom  Anderton  was  fome  Time  an  Apprentice) 
the  Subftance  of  whofe  Evidence  was.  That  they  had  feen  the  Charac- 
ters in  the  Hall,  together  with  the  f?V.  and  that  they  did  believe  it  was 
the  Letter  that  printed  that  Book,  (r.  e.  the  Book  then  (hewed  in  Court) 
as  alfo,  That  the  two  Books  were  printed  with  one  and  the  fame  Letter 
or  Character  [.  Another  Witnefs  made  Oath,  That  about  three  Quar- 
ters of  a Year  before,  he  had  fold  the  Prifoncr  Paper,  by  the  Name  of 
Willi  am  fin. 

The  Prifoncr,  with  a great  deal  of  Calmncfs,  and  Clearncfs  made  ap- 
pear the  Inefficiency  of  the  Evidence : He  peremptorily  denied  any  fuch 
Books  to  have  been  there,  as  fworn  to,  tho’  he  own’d  the  Deflc ; and  he 
ufed  an  Argument  to  convince  the  Bench  of  the  Truth  of  what  he  faid, 
drawn  from  the  very  Evidence  given  againfl  him,  viz.  That  the  Dclk 
was  fmall,  and  not  aide  to  contain  half  to  many  Books  as  were  fworn  to 
be  taken  out  of  it;  and  for  Proof,  defired  that  the  Deflc  might  be  brought 
into  Court,  for  the  Jury’s  Satisfaction  ; but  this  Rcqucft  was  not  com- 
ply’d  with,  and  the  Matter  put  off,  faying.  The  Number  of  Books  was 
only  Matter  of  Suppofal.  But  then  from  this  falfe  Suppofition  of  the 
Proof  of  Matter  of  Fact,  there  arofe  Matter  of  Law,  viz.  Whether  Print- 
ing were  Treafon  ? And  in  confequence  hereof.  Whether  it  were  with- 
in the  Purview  of  the  statute  of  the  25  Edw.  III.  ? To  this,  the  Prifoner 
defired  he  might  have  the  Benefit  of  Counfel,  and  pleaded  Ins  Right  to  it, 
urging  not  only  the  Privilege  of  every  Englijbman,  but  that  it  was  the 
Practice  of  all  our  Courts  of  Juftice,  and  that  no  Man  was  denied  Coun- 
fel where  any  Point  of  Law  arofe ; and  inftanccd  in  the  Cafe  of  Sidney,  and 
others,  to  whom  the  Judges  freely  and  readily  affigned  Counfel  as  to 
Matter  of  Law,  and  own’d  it  to  be 'their  Right.  But  che  Court  peremp- 
torily denied  to  him,  what  was  (as  the  Learned  in  the  Law  tell  me)  never 
denied  to  any  Man  before,  Counfel  as  to  Matter  of  Law.  Being  thus 
fhamclefly  over-ruled,  he  was  conftrain'd  to  be  his  own  Counfel,  and  de- 
liver’d in  the  following  Plea. 

Mr.  Anderton';  P L E A at  the  01d-Bai!r. 

My  Lord, 

T H AV  E a few  Things,  humbly  to  offer  to  your  Lordfhip's  Confidcra- 
* tion,  as  to  this  Indictment. 


»/  the  Old  Daily,  for  High- Treafon j 


* Taken  chiefly  from  a Quarto  Famphlct,  entitled,  An  Appeal  of  Murder,  &c.  wrote  by  Mr.  Crafcomb,  a Nonjuror.  Bui  Mr.  Atulerton  was  a flirted  in  his  Defence  by  Mi 
ihonthpry,  a Counfellor  at  Law,  who,  it’s  fuppos'U,  drew  hia  Pica,  Petition,  &V. 

f Asto  the  latter  of  thefc,  it  is  now  certainly  known  that  he  had  no  Hand  in  it,  am!  that  it  was  printed  at  a Prefs  which  he  never  law,  and  by  Pcefons  with  whom,  for  a 
long  Time,  he  had  no  Communication  : 1'or  the  Government  had  at  that  Time  in  their  Cuftody  thofe  Pcrfons,  who  knew  when  and  where  it  was  printed,  and  (as  it  was  faid  1 
had  made  a Difcovery  of  all,  pcihnpv,  of  more  than  they  knew.  The  Papers  of  that  Sort  taken  upon  the  Prifoncr  were  fent  to  him  the  Day  before  he  wa*  feized  : And"  fome 
have  a vehement  Sufpicion,  that  It  being  retired  lie  fliould  be  taken  the  next  Day,  thofe  Pamphlet*  were  fent  before- hand,  that  fnmclhing  might  cntainly  be" found  upun 
him ; hut  his  Innocence  in  that  Matter  hath  fmee  lieen  made  evident  to  all  the  World,  by  an  irrefragable  Tcltimnny  ; fur  this  September  Seflions  at  the  Old-Bniir  Britt  in 
open  Court,  made  Oath,  That  he,  and  the  Prifoner*  then  at  t lie  l!.ir,  Se-wboh  and  Busier,  printed  the  French  Conquejl.  Appeal  of  Murder,  pat.  6.  ' ’ ’ 

j It  is  certain,  there  was  not  the  fourth  Part  of  To  many  in  the  Houfe,  which  were  fent  him  the  Day  before,  and  which  the  Government  itfclf  now  (if  it did  not  then' well 
knows  were  not  printed  by  him.  And  yet  after  all  this  Multitude  they  were  content  to  tall  to  one  of  each,  that  they  might  be  particularly  fworn  to  ; and  wlien  Mr.  Confiable 
was  atked,  How  lie  knew  thofe  to  be  the  Books,  and  was  defired  by  the  Prifoncr  to  read  the  Titles  of  thofe  Books  whereof  he  aecufed  him,  ttulv  it  at-pcard,  that  tlx 
Gentleman  had  been  bred  to  no  fuch  dmgerous  Thingsas  Writing  or  Reading.  Now  could  a more  unqueftiotulile  Witnefs  have  been  produced  to  printed  Books,  and  their 
Titles,  than  a Man  that  cannot  read  I But  fora  Help  at  a dead  Liu,  it  was  faid,  That  he  had  made  his  private  Mari  on  the  faid  Books  ; hut  then  it  ought  to  be  cotrtider’il. 
That  his private  Mari  was  made  to  the  Two  Boohs  at  the  Lortl-Chicf-Juflice  HotYi  Chamlier,  which  Hnbin  Stephens  produced  out  of  his  Pocket,  when  the  Prilcnier  wa* 
brought  to  be  examined.  Now  what  did  hia  Mark,  fet  on  Two  Books  at  the  Lord-Chief- Jufticc's  Chamber,  which  were  all  the  while  before  in  another  Man  » Cuftody, 
fignify  to  prove  that  thofe  were  the  Books,  which  were  about  four  Hour*  before  taken  out  of  a Deik  in  St.  fames' e ? Robin  Stephens  might  have  ptoduccd  what  Books  he 
plrafrd,  ami  in  all  Likelihood,  this  Man  would  have  fet  his  private  Mark  on  them ; but  if  he  would  have  been  furc,  he  ought  to  have  fet  his  private  Mari  at  the  Time  of  their 
being  taken  out  of  the  Dcfk.  See  An  Appeal  of  Murder,  Pag.  ti  and  1;. 

||  Now  if  this  Evidence  lie  true,  it  ought  to  have  acquitted  him  ; if  it  be  falfe,  it  ought  not  to  have  hurt  him.  For  the  Government  well  knows  where  aiul  by  whom 
one  of  the  Books  wua  printed,  and  that  it  was  no*  printed  by  Mr.  .Lodertan,  nor  had  he  any  manner  of  Hand  in  it,  or  any  Communication  at  that  Time  wiih  thofe  Printer,  • 
and  if  both  the  Books  were  printed  with  the  lame  Letter  or  CluraGer,  then  1 think  it  is  a pretty  fair  and  clear  Inference,  That  lie  printed  neither  of  the  (aid  Books  " ami 
confcqucntlv  ought,  upon  this  Evidence,  to  have  been  discharged.  But  be  the  Matter  true  or  lalfe,  what  lignifiea  oeiin-ir-  in  this  Caw  ? 1,  one  Man  to  be  hang  d for 
another's  briirvirtg  ? Malice  is  put  to  its  Shifts,  when  without  any  Colour  of  legal  Evidence  it  is  forced  to  trlievr  a Man  out  of  his  Life.  But  if  fuch  Evidence  as  thia 
(hall  he  look’d  on  « good  and  fitisudory  in  Matter  of  Life,  I think  the  whole  Society  of  Printers  arc  deeply  concern'd  in  it,  and  that  they  are  all  in  verv  dan-crous  Cir- 
curaflanccs;  for  1 am  aflured  by  a very  undemanding  Printer,  that  there  is  not  a Printing- Houfe  iu  Town,  but  hath  of  the  fame  fort  of  Letter  cr  Character,  fo  that  upon 
fuch  an  Oath  as  this,  any  or  all  the  Printers  of  the  Town  might  have  been  taken,  and  whom  they  thought  fit  hang’d.  For  there  is  none  of  them  but  bad  CharaGtrs  as  fuit- 
ablc  to  the  Book,  as  that  which  was  fworn  to ; and  if  it  had  been  feized,  and  thus  fworn  to,  they  were  as  liable  to  be  hang’d  as  Ar.dtucn.  At  this  Rate  the  Government 
need  not  give  themfclvcs  the  Charge  of  a Mclfcngcr  of  the  Prcfi,  nor  the  Trouble  of  fuch  frequent  Searches ; but  as  foon  as  any  fcditious  or  treafonable  Pamphlet  come* 
abroad,  it  i;  but  going  to  the  next  Printer's,  and  furring  his  Letter,  and  having  found  fome  of  the  fame  Sort  of  Charailer,  to  get  a Couple  of  Rattle-headed  Fellows  to 
ftvear  i:,  and  hung  him  ; and  thus  they  may  pick  and  chufe  what  Printers  they  plcafe  to  hang.  W as  ever  fuch  a wife  Oath  made  by  T wo  Printers  ? But  Sntveden  wa,  made 
Choice  of,  for  his  notorioufty  known  Malise  againft  the  Prifoncr.  See  An  Appeal  of  Murder,  P.  15  and  14. 
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t.  As  to  the  compa5Sig,  or  imagining  the  Death  of  the  King  and 
Queen,  my  Lord  Cilt  faith  exprefsiy  in  his  3 Tdjl.'p.  6.  That  it  is  the 
very  Rule  of  the  Acl,  that  jt£ik\  non' foot  Ream.  rtiji  Meta  fit  Rea ; and  if 
the" (aid  Act  be  not  within  the  exprefs  Words  of  the  Aft,  then  by  Force  of 
a Claul'e  hereafter,  viz  El  pur  eeo  que  pjufirr  auters  ns,  it  cannot  be  ad- 
judged Treafon,  until  it  be  declared  Treafon  in  Parliament ; which  is 
the  Remedy  which  the  Lawmakers  have  provided  in  that  Cafe. 

2.  As  to’  the  Levying  War,  he  fays.  p.  9 That  a comparing,  or  con- 
fpiring  to  levy  War  is  no  Treafon  ; for  there  mull  be  a levying  War  in 
Faflo.  Per.  10,  he  fays.  In  citing  the  Lord  Dyer’s  Cafe,  in  Sir  Ar.  Throg- 
mtrtou’s,  that  during  the  Life  of  the  Queen,  viz.  Elies,  a Confpiraev  to 
levy  W ar  was  High-Treafon,  iho’  no  War  levied  : But  when  Bradfhaw 
and  Burton,  and  others,  were  indicted  of  High  Treafon,  for  confpiring 
to  make  War,  it  was  refolved  by  all  the  Judges,  that  it  was  no  Treafon 
within  the  25  Ed.  III.  for  the  Words  in  this  Law  are  Lcvie  Guerre : A11 
actual  Rebellion,  or  Infurredtion,  is  a levying  War  within  this  AS;  as 
if  any  with  Strength  and  Weapons  invafivc  and  defenlive,  doth  hold  and 
defend  a Gallic  or  Fort  againll  the  King  and  his  Power  ; that  is  levying 
War  within  this  Statute. 

3.  Adhering  to  the  Enemies  of  the  King  and  Queen.  This,  my  Lord, 
in  the  fame  p.  to  he  likcwifc  explains  ; viz.  in  giving  Aid  and  Comfort 
to  the  King’s  Enemies  within  the  Realm,  or  without.  Delivery  or  Sur- 
render of  the  King’s  Cattles,  or  Forts,  by  the  King’s  Captains  thereof,  to 
tile  King’s  Enemies  within  the  Realm,  or  without,  for  Reward.  This, 
fays  he,  is  adhering  to  the  King’s  Enemies,  and  declared  Treafon  by  this 
Acl : And  for  this,  my  Lon),  he  cites  fevcral  acknowledged  Authorities 
and  Acts  of  Parliament. 

4.  As  to  the  Proof  of  thefe,  or  any  of  thefc  Particulars,  the  faid  LoTd 
Coke,  p.  12.  explaining  this  Branch  of  the  Statute,  Et  de  ieo  prcvnbUment 
foil  attaint  per  even  Fait  per  gens  de  lour  Condition,  fi\t\\  thus;  which.  Gen- 
tlemen of  the  Jury,  I beg  of  you  take  particular  Notice  of.  In  this 
Branch,  faith  hr,  four  Things  are  to  be  obferved  ; but  I (ball  only  take 
Notice  of  three,  firft,  this  Word  Prcual.'enicnt,  probably,  i.  e.  upon  dirctSl 
and  manifelt  Proof,  not  upon  conjectural  Prelumptions,  or  Inferences,  or 
Strains  of  Wit ; but  upon  good  and  fufficient  Proof.  And  herein  the 
Adverb,  Prevab/ement , probably,  hatha  great  Force,  and  figniticth  a di- 
rt cl  and  plain  Proof;  which  Word,  the  King,  lairds  and  Commons  in 
Parliament  did  ufe,  for  that  the  Offence  was  fo  heinous,  and  was  fo 
heavily  and  fo  fevcrcly  punifttrd,  as  none  otiicr  rite  like;  and  therefore 
the  Offender  Jmull  probably  be  attainted  ; which  Words  are  as  forccablc 
as  upon  direfi  and  manifelt  Proof.  Note,  faith  he.  The  World  is  not  Pro- 
bably, for  the  Commune  Argumentum  might  have  ferved ; but  the  Word  is 
Piovaliy  be  attainted  : And  png.  26,  he  tells  us,  That  TwoWitrufics 
arc  required,  and  I remember,  faith  he,  no  Authority  in  our  Books  to  the 
contrary ; and  the  Common  Law  herein  is  grounded  upon  the  Law  of 
God,  exprefl  both  in  the  Old  Te  flame  nr  and  the  New.  In  ore  dmrum 
out  trium  Ttjlium  peribit  qui  inter feietur.  Nemo  oecidatur  uito  centra  ft  dicente 
T jUmonmm,  M.  Brae/.  ForteJ.  1 E.  VI.  5 E.  VI.  n.  Secondly,  This 
Word  Attaint,  neccffarily  implieth  that  he  be  proceeded  with,  and  at- 
tainted according  to  the  due  Courfc  and  Proceedings  of  Law,  and  not  by 
ahfolutc  Power,  or  by  other  Means,  as  in  former  Times  hath  been  ufed. 
Thirdly,  Per  Oven  Fait,  per  r.pertum  FaSlum.  This,  faith  he,  doth  alfo 
flrengthen  the  former  Expolition  of  the  Word  Provabiement,  that  it  mu/l 
b cptcvably  by  an  open  Acl,  which  mull  be  manifeftly  proved  ; an>J  this 
manifeft  Proof  he  thus  explains : As  if,  faith  be,  divers  do  confpirc  the 
Death  of  the  King,  the  Manner  hove,  2ml  thereupon  provide  Weapons, 
Powder,  Foil'on,  Affays  with  Harncfs,  or  fending  Letters  to  put  this  their 
Conspiracy  in  Execution.  Thcfc,  Cent  lenten  of  the  Jury,  are  the  Expofi- 
tiens  of  the  unexceptionable  Lord  Cole,  whole  Authority  I the  rather 
chofe  to  rely  on,  liecaufe  his  Learning  in  the  Law,  and  his  Veracity  in 
the  Delivery  of  his  Opinion,  is  univtrfally  acknowledged. 

5.  As  to  the  Fail  allcdged  in  this  Indictment,  which  is  to  prove  the 
2:drel’aid  Crime,  or  ctlicrwil’c  the  whole  Indictment  falls  to  the  Ground  ; 
and  that,  my  Lord,  is  Priming.  Now  the  Queftion  is,  my  Lord,  Whe- 
ther Printing,  as  fuch,  can  be  conllrued  ro  be  within  the  Purview  of  this 
Statute?  And  I humblv  conceive  not  ; becaufe  the  Statute  of  1 Mary  en- 
acts, That  no  Adi,  Deed,  or  Offence,  being  by  Ad  of  Parliament,  or 
Statute  made  Treafon,  Petit-Treafon,  or  Mifprilion  of  Treafon,  by 
Words,  Writing,  Ciphering,  Deeds,  or  otherwife  whatfoever,  (hall  be 
taken,  had,  deemed,  or  adjudged  to  be  High-Treafon,  Petit-Treafon,  or 
Mifprifion  of  Trcal'on,  but  only  fuch  as  be  declar’d  and  expreffed  to  be 
Treafon,  Petit-Treafon,  or  Mifprilion  of  Treafon,  in,  or  by  the  Ad  of 
Parliament  made  in  the  25th  Year  of  the  Reign  of  the  Mott  Noble  King 
of  famous  Memory,  King  Edward  the  Third,  or  any  other  Declaration, 
or  Matter,  to  the  contrary  in  any  wife  notwithllanding.  Now,  my  Lord, 
the  World  well  knows,  that  Printing  was  not  pradifed  in  England  till  fe- 
vcral hundred  Years  after  the  making  of  this  Statute  of  25  E.  III.  and 
therefore  iinpoffiblc  to  be  exprefs 'd,  and  confequcntly  not  Trealbn.  And 
it  is  likcwifc  well  known,  that  Printing  was  in  Ulc  in  England  long  be- 
fore the  Reign  of  Queen  Mary , and  yet  this  Statute  pofuively  excepts  it, 
as  not  being  mentioned  in  that  of  25  E.  Ill,  And  my  Lord  Cole,  p.  23. 
Jap,  That  before  this  Ad  of  t Mary,  fo  many  Treasons  had  been  made, 
and  declat’J  by  Parliament,  fincc  that  of  25  E.  III.  lome  in  particular, 
fomc  in  general,  and  in  fuch  fort  penn’d,  that  not  only  the  Ignprant,  but 
the  Learned  were  many  times  trapt  and  (hared,  and  Trcafons  made  in 
one  King’s  Reign  were  abrogated  in  another.  So  that  the  Mifchief  be- 
fore 25  £•  I1L  of  the  Uncertainty  what  was  Treafon,  and  whatnot,  be- 
came fo  frequent  and  dangerous,  that  the  fafeft  and  furett  Remedy  was 
by  this  excellent  Ad  of  1 Mary,  to  abrogate  and  repeal  all  but  fuch  as 
arc  Ipccified  and  expreffed  in  this  Statute  of  25  E.  III.  By  which  Law, 
fays  he,  the  Saf  ty  of  the  King  and  his  Subjects  is  wifely  and  fufficiently 
provided  for  in  fuch  Certainty,  as  nihil  rtlklum  eji  arbitrio  Judicis.  And 
p.  21.  explaining  the  Words,  Semblable  Treafon,  he  fays , In  this  Cafe 
the  Judge  (hall  not  judged  fimili , or  by  Equity,  Argument,  or  Inference 
of  any  Treafon,  nigh,  or  Petit,  for  no  like  Cafe  Hull  be  adjudged 
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Treafon,  High,  nr  Petit,  nor  no  other  Cafe,  though  of  as  high,  or 
higher  Nature,  (hall  be  adjudged  Treafon,  High,  or  Petit,  as  appeareth 
in  the  Cafe  of  Parricide.  And  p.  22.  explaining  this  Branch,  b^uc  n'tjl 
fpenfie  paramount ; This  Word  fpeuf.r,  faith  he,  is  to  be  fpecially  obferv- 
ed ; for  it  is  as  much  as  to  fay,  particularis’d  or  ft:  down  particularly, 
fo  as  nothing  is  left  to  the  Conll  ruction  of  the  Judge,  if  it  be  not  fprc’i- 
fied,  or  pat  ticulans’d  bv  this  Act.  And,  my  Lord,  he  breaks  out  into 
this  Rapture,  A happy  Sanfluary  ftr  Judge 1 to  fly  t:,  that  no  Man’s  BLt.l, 
and  Ruin  of  his  Family,  do  He  upon  their  CsnfitttHes  again/!  Law  ! And  if 
that  the  Conftruction  by  Arguments  a fimili , or  a nnnori  ad  majut,  had 
been  left  to  the  Judges,  the  Mifchief  before  this  Statute  would  have  re- 
mained ; wz.  Divernty  of  Opinions,  what  ought  to  be  adjudged  Trea- 
fon, which  this  Statute  hath  taken  away  by  exprefs  Words.  And  the 
Statute,  t Alary,  doth  repeal  ail  Treafon,  C?V.  but  only  fuch  as  be  de- 
clar’d and  exprefs’d  in  this  Adi  of  25  E.  III.  wherein  this  Word,  Expreffed, 
is  to  be  obferved.  And  again,  my  Lord,  on  the  Branch,  Tan  jut  per 
D’evant  !e  Roy  id  fin  Parliament.  By  this,  faith  he,  it  is  apparent,  tftac 
any  like  Cafe,  or  other  Cafe,  ought  to  be  declared  by  the  whole  Parlia- 
ment ; and  lb  it  was  done  by  the  whole  Parliament  in  3 R.  II.  and  many 
Other  Acts  of  Parliament.  Nay,  p.  24,  he  fits,  that  no  former  Judg- 
ment, Attainder,  Precedent,  Rcfolution,  or  Opinion  of  Judges,  orjuf- 
tice,  of  High-Treafon,  Petit-Treafon,  or  Mifprifion  of  Treafon,  other 
than  fuch  as  arc  fpecificd,  and  cxprelVd  in  the  (aid  Aft  of  25  £.  III.  arc 
to  be  followed,  or  drawn  to  Example  ; for  the  Words  are  direct  ami 
plain,  that  no  Adi,  Deed,  or  Offence,  ifle.  (h.t!!  be  taken,  had,  deemed, 
or  adjudged  to  be  Treafon,  Petit-Treafon,  or  Mifprifion  of  Treafon,  but 
only  fuch  as  be  declared  and  exprefs’d  in  the  faid  Acl  of  25  li.  III.  any 
Acl,  Statute,  Declaration,  or  Matter  to  the  coimary  notwithllanding. 
But  now,  my  Lord,  to  come  a little  nearer  to  the  Matter i How  can 
bare  Printing  be  deemed  jn  Law  an  Overt-Aft  of  com  palling,  or  ima- 
gining tlie  king’s  Death  r (Which  is  the  Treafon  allcdg’d,)  when  ’tis  10 
far  from  ncced'anly  proving  ir,  that  it  is  ten  times  more  natural  to  fup- 
pofe  that  the  Printer  (whoever  he  be)  prints  for  his  Gain  in  his  Way 
of  Bulincfs,  than  out  of  nny  intendcdly  treafonable  Defign.  Befidcs, 
in  Treafon  Books,  the  Law  ever  look’d  fevcrcly  after  the  Author,  or  Pro- 
curer, but  very  little,  or  not  at  all  regarded  the  Printer  as  fuch,  being 
look'd  on  in  Law  as  a mere  Mcchanick,  till  the  Statute  I3and  J4  Car.  II. 
e.  33.  which  makes  it  an  Oflenee,  and  allows  the  Punilhmcnt,  which  is 
for  the  firft  Offence,  Difabjlity  for  following  the  Trade  for  three  Years  ; 
and  for  the  fecond,  a perpetual  Difability  and  a Fine,  Iniprifonmcnt,  or 
other  corporal  Pumfiimcnt,  net  extending  to  Life  dr  Limb.  My 
Lord,  the  very  Stile  of  the  Aft  is.  An  AS  for  preventing  Abufts  in  Print- 
ing Seditious,  Treafonable , and  Untie enjed  Boob  and  Pamphlets,  and  for  Re- 
gulating of  Priming,  and  Printing- Preffts ; which  plainly  (hews,  that  die 
Government  was  at  a Lofs  how  to  punifh  Printing,  as  fuch,  before; 
which  the  Government  could  not  have  been  at,  if  tbc  Printer  had  flood 
chargeable  before,  for  Matters  and  Things  contained  in  the  Books  and 
Pamphlets  he  printed.  Nay,  my  Lord,  the  very  Statute  of  13  Car.  II. 
e.  t.  which  made  fevcral  Things  Treafon  during  his  Life,  did  not,  as  I 
conceive,  extend  to  the  Printer,  but  to  fuch  as  (hould  procure  to  be  print- 
ed the  Trcafons  therein  contained.  I have  but  one  Thing  more,  my 
Lord,  to  urge  upon  the  Matter,  and  that  is  the  Cafe  of  A/gcrnoon  Sidney. 

In  (hort,  he  acquitted  himfelf  fo  well,  that  all  indifferent  Pcrfons  were 
abundantly  fatisfied,  and  yet  it  proved  to  no  more  Purpofe  than  a Wail- 
Eeiiure. 

In  fumming  up  the  Evidence,  two  or  three  old,  mnfty,  impertinent 
Precedents  were  brought  in,  which  had  not  feen  the  Sun  for  many  Ascs, 
the  Chief  of  which  was  that  of  Sir  John  Oldcaflle , Lord  Colburn,  and  he 
might  as  well  have  urged  the  Cafe  of  the  Man  in  the  Moon : For  what  was 
my  Lord  Cobham' s Cafe  to  Priming  ? That  famous  Wici/evite  lived  in  the 
Reign  of  Richard  the  Second,  fomc  Scores  of  Years  before  Printing  was 
thought  on,  which  came  not  into  England  till  the  Reign  of  Henry  the  Se- 
venth ; and  the  Prifoner  had  very  well  obferved.  That  what  is  not  expref- 
fed in  the  Statute  25  Edw.  III.  (and  it  is  impoflible  Printing  (hould  be  cx- 
preffed  there,)  is  barr’d  from  being  any  ways  adjudged,  or  interpreted 
Treafon,  by  the  Statute,  1 Mary.  In  fhort,  in  fumming  up  the  Evi- 
dence to  the  Jury,  every  thing  was  aggravated  to  the  utmoft,  every  little 
Punctilio  was  made  ufekof,  which  was  thought  might  be  any  thing  fer- 
viceablc  to  beget  in  the  Jury  an  hard  Opinion  of  the  Prifoner  ; the  Bed 
with  Wheels  was  not  let  alone;  every  little  Trifle  was  fetched  in,  with 
all  the  witty  Malice  imaginable  ; nay,  the  very  Soul  of  the  Man  was 
looked  into,  and  the  Jury  told  what  was  within  him  ; he  was  an  ill-mind- 
ed Man,  a difaffefted  Perfon  ; he  was  no  Lover  of  the  Government ; and 
that  Printing  a as  an  Overt- A tt  : So  the  Jury  were  fent  out  to  confider  of 
their  Verdict. 

After  two  Hours  Debate,  the  greater  Part  of  the  Jury  became  very  well 
inclined  to  have  found  Not  Guilty  ; hut  there  was  one  amongfl  them  who 
loved  Mifchief,  and  he  was  for  hanging  Men  for  being  Jacobites,  not  for 
being  Guilty  : And  being  fincc  toltl  of  the  Severity  of  their  VerdiQ,  he 
readily  acknowledged.  That  the  Evidence  did  not  amount  to  the  Proof  of  the 
Fu£! ; but,  faith  he,  What  of  that  ? 1 believed  he  was  guilty,  and  I will  hang 
a hundred  of  them  for  half fi  much  Evidence. 

When  the  Jury  appeared,  the  Qucfiion  was  afked,  Whether  they  were 
agreed  of  their  Verdi  It  ? A zealous  Man  atifwercd.  No.  Whereat  the 
Court  frowned,  and  (hewed  themfclvcs  much  dilpleafed,  when  the  Fore- 
man of  the  Jury,  (defirous  that  all  Men  may  have  fair  Play  for  theit 
Lives)  put  this  Queftion  to  the  Bench,  Whether  the  having  thefe  Things  by 
him,  vjitb.ut  mating  any  further  Ufe  of  them,  did  cffelt  the  Prijoner  as  to  Life  ? 
Now  this  Queftion  was  very’  pertinent,  though  nothing  pleafing;  but 
after  fonie  frowning  and  pouting,  the  Court  anfwercd.  No.  But  that 
was  not  theft  Bufinefs,  they  were  to  find  it  Printing,  and  that  was  a fuf- 
ficient  Ovcrt-A4L 

Some  of  the  Jurymen,  by  way  of  Complaint,  faid  thus : My  Lord , 
our  Foreman  is  of  Opinion,  tbit  Faff  is  not  prr.-ed.  Court.  Whether  it  be prtv/d 

or 
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tr  no,  you  ought  net  to  determine ; the  bare  finding  the  Booh  in  his  Cufiody  1 
would  not  be  Trtetjtn  ; but  the  Cafe  it.  Gentlemen,  Sere  is  a Alan  that  has  a 1 
Printing- Pr/fi,  to  which  no  Man  has  Admiffim  hut  himfelf-,  and  this  Alan  j 
it  found  with  <m  Errata,  and  ice.  Jo  that  t>e  muff  needs  print  the  Treqfon. 
To  this  a Juryman  anfwcred,  "tit  n very  firong  Pnfmptton,  my  Lord. 
And  then  Baron  P-wtll  clenched  the  Nail  with  this  grave  Saving,  A vio- 
lent P e fumptisn  is  cs  much  as  if  a Alan  bad  been  there  and  done  it  himfelf 
Thefe  Anfwcrs  being  returned  to  the  Quettiuns,  the  Jury  were  fent  | 
back  again,  where  almoft  three  Houra  more  were  fpent  in  debating  the 
Matter,  before  they  could  come  to  a Conclufion,  and  then  complied,  and 
brought  in  die  Prisoner  Guilty.  The  Court  told  them.  That  they  hud  done  like 
bcriejl  and good . Men,  and  had  breught  in  a Per  dial  agreeable  to  their  Evidence  *. 
Sentence  according  to  Courle,  was  pur  off  to  the  latt  Dav  of  the  SelBons ; 
in  the  mean  Time  the  Prifoner,  that  he  might  cither  iuve  his  Life,  or 
leave  thofc  who  fought  his  ftuwl  without  Excufc,  had  a Petition  drawn 
and  delivered,  which  is  as  followed! : 

To  /be  Right  Honourable  Sir  John  Fleet,  Lord  Mayor  of  the  City  of  London, 

and  the  refi  of  the  Commijfionert,  for  the  Gaol- Deb  very  o/- Newgate, 

The  humble  Petition  of  William  Andcrton,  a csnviclcd  Pri finer  in  Newgate, 
Shcweth , 

ct  rr  ’HAT  whereas  your  Petitioner  has  been  by  the  Jury  found  Guilty 
“ -*■  cf  Printing  the  Books  laid  in  the  Indidlment,  amf  thereby  is  con - 
“ eluded  from  queftionitig  the  legal  Evidence  they  had  for  it,  though 
“ your  Petitioner  humbly  appeals  to  your  Lordfliips  Obfervations  and 
44  Confcicnces,  whether  all  that  was  fworn,  came  up  to  more  than  bare 
“ circumflantial  Evidence  of  his  bare  Printing  them;  which  in  Cafes 
u of  Treafon,  as  your  Petitioner  is  informed,  has  never  been  allowed. 

44  And  whereas  your  Petitioner  was  aflvifed,  That  bare  Printing  thefe 
“ Books  (admitting  the  fame  was  proved),  could  not  by  the  Laws  be 
M couftrutd  as  .ut  Overt- AS  of  Treafon  in  the  bare  Printer;  and  your 
“ Petitioner  ret;  . . lied  the  Court  again  an  1 again.  That  this  Matter  might 
“ be  argued  by  his  Counfel,  which  the  Court  were  pleafed  not  to  permit. 
u Your  Petitioner  yet.  uotwithllanding,  not  doubting  of  your  Lordfliips 
“ Inclinations,  not  only  to  do  him  ail  Jufticc,  but  to  fliew  him  all  the 
“ Mercy  and  Favour  you  can,  that  may  confitl  with  your  Lordfliips  Juf- 
44  ’tice ; and  humbly  conceiving.  That  this  Court,  by  further  conlidcring 
41  your  Petitioner's  Cafe,  may,  even  yet,  be  capable  of  relieving  your 
“ Petitioner,  cfpeciaUy,  if,  upon  hearing  what  your  Petitioner  cau  fay, 
“ your  Lordlhips  lliall  he  finished,  That  your  Petitioner  happened  to  be 
" fconv fitted  through  any  Error  or  Milt-kc  (as  no  Man  was  ever  exempt 
44  from  Error,  and  the  bell  of  Men  arc  always  readieft  to  confcfs  it). 
“ Your  Petitioner  therefore  humbly  befeecheth  your  Lordfliips  Patience, 
41  forioufly  to  read  and  confidcr  feme  few  (of  many)  Rcafons  which  your 
“ Petitioner  hath  heard  from  others,  which  he  herein  has  fet  down  as 
44  briefly  as  he  can,  as  followeth  : 1'irfi,  They  lay  down,  that  the  Trea- 
4t  Ion  laid  in  the  Indictment,  being  that  of  the  Intent  of  the  Heart,  (ex- 
“ pteffed  in  the  Statute,  bv  compafling and  imagining  the  King’s  Death,) 
44  requires  by  Law  two  Proofs,  the  011c  of  the  FaS,  the  other  cf  the 
44  Inference,  and  that  both  thefe  mull  be  plain:  That  of  Fa<2,  (called  the 

Overt- Act),  mult  be  proved  by  dirciS  and  pofitive  Evidence  by  two 
44  Witncffcs  at  lealt,  and  not  by  Circumlhntials  only  (as  this  ofPrint- 
44  ing  was  aer.Lnft  your  Petitioner,  there  being  no  pofitive  Proof  at  all, 
44  not  fu  inucii  as  by  One  Witncfs,  given  of  his  Printing  either  of  the 
44  Books  laid  in  the  Indidtmem).  And  then  that  of  FaiSt  being  thus 
44  proved,  mutt  by  Necefiity  of  Inference  as  evidently  and  certainly  prove, 
44  That  the  Party  in  doing  fuch  Overt-Ait,  could  intend,  or  imagine 
“ thereby  nothing  left  than  the  King’s  Death  : And  if  cither  of  thefe 
44  Proofs  fall  fhortoffuch  ncceffary  Certainty,  fuch  Imlidlmcnt  mult  fail, 
44  the  Law,  for  great  Rcafons,  regarding  only  fuch  plain  and  diredt  Proofs 
44  in  thefe  great  Charges. 

44  Now,  can  a Primer,  quater.us,  only  the  Printer  of  thefe  Books,  be 
44  thereby  inferred  to  aflent  to,  and  approve  of  the  Matters  and  Things 
44  contain’d  in  thefe  Books,  and  that  necellarily  too,  quatenus,  the  Prin- 
44  ter?  By  the  fame  legal  Logick,  every  Printer  may  be  proved  to  have 
44  in  his  Hcait,  and  approve  of  all  the  Opinions,  Notions,  and  Imagina- 
15  tions  contained  in  all  the  Boeks  he  ever  Printed  : For  a Quatenus  ad 
44  antne  valet  Csnfequentia. 

44  ’Tis  true,  (fay  they.),  Writing  and  Speaking  have,  in  fome  Inttan- 
44  ccs,  been  accounted  as  Overt-Adls,  and  there  might  he  good  Reafon 
44  for  it,  as  a Man  expreffing  his  own  Mind  by  his  own  Writing,  and  by 
44  his  own  Words,  which,  according  to  the  Manner  of  his  Writing,  or 
44  Speaking,  may  evidently  appear  to  come  from  his  own  Heart : And  your 
44  Petitioner  doth  not  doubt,  but  that  the  Writing  a Book,  as  in  Cardi- 
44  nal  Poole  s Cafe,  and  the  Signing  the  Warrant  for  the  Execution  of 
44  King  Chat  Us  the  Firft,  as  in  the  Cafe  of  the  Regicides,  which  Cafes 
44  were  urged  by  fome  of  the  Court  again  It  your  Petitioner,  were  fuffi- 
44  cient  Overt- Acts,  to  prove  the  compafling  and  imagining  the  King’s 
44  Death.  But  can  thefe  In  Stances  be  any  thing  to  the  Cafe  of  a Printer, 
44  whole  iiufincfs  it  is,  as  a Printer  only,  to  print  the  Thoughts  of  others, 
44  being  accounted  in  Law  only  as  a mere  Mcchasjick,  and  whofc  End 
44  thereby  is  to  get  Money  for  his  Work  ? And  for  further  Reafon  in  this 
44  Matter,  they  obferve,  That  as  it  doth  not  appear  that  bare  Printing 
14  was  evet  pretended  to  be  an  Overt-Act  within  Stat.  25.  Edw.  HI.  fo 
44  when  the  Parliament  of  13  Car.  II.  carried  up  Trcafon  to  the  highelt, 
44  for  the  Prefervation  of  the  King’s  Perfon  duiing  his  Life,  and  (among 
41  other  Things)  particularly  therein  took  Notice  of  Printing,  yet  would 
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44  they  not  thereby  lay  fo  great  a Penalty  upon  the  Printers,  as,  no  Doubt* 

44  considering  the  Unreafonablencfs  of  comprrfing  fuch  Tools  and  Me- 
44  chanicks,  within  an  Adt  intended  for  Pcrfons  of  higher  Deligns : But 
44  this  Parliament  kept  the  Printers  in  their  Remembrance,  as  intending 
44  to  con  fide  r them  by  themfelves  in  another  A£t,-  as  they  very  foon  after 
44  did  ; for  the  fame  Parliament,  in  13  and  14  Car.  II.  made  an  AS,  which 
44  they  Itilc,  Art  Ad  for  preventing  Abufes  in  Printing  Seditious,  Trtafon- 
44  able,  and  Vnlicmftd  Booh  and  Pamphlets,  and  for  regulating  Printing  and 
44  Preffes ; and  therein,  as  they  fix  them  their  Rules  and  Bounds,  fo  they 
44  allot  them  their  Punifhment : Which,  for  the  firft  Offence,  is  Difabi- 
44  lity  for  three  Years;  and  for  the  lecond,  perpetual  Difability,  Fine, 

44  Irr.prifonmcnt,  or  other  Corporal  Punilhment,  at  Difcretion. 

44  Wherefore,  the  Premifcs  thoroughly  weighed  and  confidered,  your 
44  Petitioner  humbly  implores  your  Lordlhips,  Thar,  in  Favour 
44  of  Life,  in  a new  and  extraordinary  Cafe,  and  that  too,  of  High 
44  Treafon,  your  Lordlhips  would  be  pleafed  to  extend  fo  much 
44  Mercy  to  your  Petitioner,  as  to  fufpend  your  Judgment,  and 
44  pronouncing  Sentence  upon  him,  until  your  Lordlhips  Ihall 
44  have  heard  what  can  be  further  offered  by  Counfel  on  his  Behalf* 
And  your  Petitioner  Jhall  ever  pray,  &C.” 

This  Petition  fpeaks  for  itfelf : When  the  lall  Day  of  the  Seflions  came, 
and, the  Prifoncr  was  alked  in  Courfc  what  he  had  to  fay.  Why  Sentence 
fhould  not  be  patted  upon  him?  He  defired  that  his  Petition  might  be 
read  ; but  the  Court  not  being  willing  to  take  Notice  of  the  Knowledge 
of  any  fuch  Petition,  thereby  to  elude  his  Requcft,  he  forcleeing  it,  had 
proved  one  ready,  and  offered  it  to  be  read,  but  no  Man  daring  to  take 
and  read  it,  he  took  the  Freedom  to  read  it  himfelf,  and  then  offered  thefe1 
Things  further  iu  Arreft  of  Judgment. 

Hit  Plea  in  An  efi  of  Judgment . 

My  Lord,  In  Arreft  of  Judgment,  I have  thefe  Things  humbly  to 
move: 

1.  Whether  if  a Jury,  not  being  competent  Judges  of  the  Matter  of 
Fact  whereof  they  are  to  judge,  and  bring  in  their  Verdidt  againlt  the 
Dcfcndaut  contrary  to  Law;  1 fay,  whether  Judgment  ought  to  pafs  up- 
on the  Defendant  becaufc  of  that  Verdict  l 

2.  Whether  if  a Judge  (who  is  Counfel  for  the  Defendant,  and  there- 
fore indifpenfibly  bound  to  take  particular  Cognizance  of  what  the  Defen- 
dant urgeth  111  his  own  Behalf,  as  well  as  what  is  alledged  againlt  him), 
in  fumming  up  the  Evidence,  doth  omit  (out  of  Forgetfulncfs,  or  other- 
wife)  the  only  material  Point  upon  which  the  whole  Indictment  is  found- 
ed, and  which  the  Defendant  fo  much  urged  in  his  own  Behalf ; and  alfo 
which  inevitably  led  the  Jury  into  this  Miftake  of  their  Verdict ; whether, 

I fay,  this  be  not  fufficient  to  (lay  Judgment  ? 

3.  Whether  any  Judge,  (Ac.  can  conltrue  Printing  to  be  a fufficient 
Overt -Act,  till  it  be  fo  declared  by  Parliament  ? 

4.  Whether  the  Stert.  of  13  Car.  II.  does  not  plainly  intimate  the  con- 
trary ? And  like  wife  the  13  and  14 .Car.  11.  lately  revived  ? 

The  Prifoner  did  make  it  his  humble  and  lall  Rcqucll,  That  thefe  Things 
being  Matter  of  Law,  he  might  be  allowed  Counfel  to  plead  them,  or  any  other 
Matter  of  Law , in  his  Cafe.  And  he  back’d  his  Rcqueft  with  this  modeft 
Pscafon,  That  being  Matter  of  Law,  be  thought  the  Satisfaction  of  the  Judge’s 
Conftitnct  concerned  in  it,  as  well  as  bis  Life ; but  if  his  Counfel  could  be 
fatisfied,  or  fairly  over-ruled  in  it,  be  would  acquiefce  without  more  ado. 

The  Matter  now  lay  wholly  before  the  City  Recorder,  Sir  Sa/athiel 
Lovell,  who  after  a Flourilh  or  two  of  empty  Rhetorick,  proceeded  to  pro- 
nounce that  dreadful  Sentence,  which  the  Law  allots  to  Treafon ; to  have 
the  Heart  and  Bowels  torn  out,  and  burnt,  and  the  Body  difmembered, 
and  the  Quarters  fet  up,  or  difpol'cd  as  Authority  orders. 

Whillt  Mr.  Andcrton  was  preparing  for  his  Death,  his  Friends  were 
ftruggling  for  his  Life  : He  had  many  Friends  upon  the  Account  of  his 
known  Ability,  lnduftry,  and  Integrity;  others  were  taken  with  his 
manly  Behaviour,  and  clear  pleading  upon  his  T rial ; and  many  more  were 
forward  to  move  in  his  Cafe,  in  Pity,  or  Indignation,  at  his  UTage. 

The  Queen  (as  (till  upon  Occafion  it  was  anfwered)  could  do  not- 
thing  without  the  Council,  nor  the  Council  without  the  Queen  ; if  the 
Council  was  met,  the  Queen  was  not  there,  or  if  fhe  was  there,  there 
wanted  fuch  and  fuch  of  the  Council,  without  whom  nothing  could  be 
done;  and  thus  Things  at  every  Turn  were  fhuffled  off;  but  where  the 
Danger  is  imminent,  and  Time  fhort,  Perfons  are  willing  to  watch  hard, 
and  look  out  (harp.  Talcing  this  Courfc,  his  difconfolate  Wife  had  at 
lad  fo  fairly  fet  the  Council,  that  it  was  thought  they  could  not  avoid 
giving  her  a direct  Anfwer;  for  though  they  were  rcfolvcd  he  fliould  not 
live,  yee  (the  Matter  being  fo  warmly  debated  amongft  all  Sorts  of  Pcr- 
fons) they  were  not  willing  to  fay  peremptorily  he  fliould  die.  To  put 
her  by  now,  this  Artifice  ferved  effectually  ; a Number  of  Waiters  attend- 
ing about  the  Council-Chamber,  fell  foul  upon  the  poor  Woman  in  no 
very  courtlv  Language,  reproaching  and  reviling  her.  That  the  did  not 
bring  her  Hu  (band  to  Confeflion : in,  fhort  they  fo  tcazed  and  plagued 
her,  that  they  drove  her  away. 

From  the  Time  of  his  Commitment,  to  the  very  Moment  of  his  Death, 
he  was  of  a very  even  and  fweet  Behaviour,  being  modeftly  coura- 

Bous;  chearful  without  Lightncfs;  and  devout  without  Oftcntation. 
e made  it  his  particular  Rcquelt,  that  fome  Minifter,  or  Mmiffcrs, 


• 44  For  AaJ.ncx,  who  i;  the  laft  that  finre  the  Revolution  hath  been  Executed  foi  High-Treafon  of  this  Kind,  there  needeth  no  more  to  (hew  both  the  Perjury  of  the 
" WitudTes  that  fw  -re  agiinft  him,  and  tht  Severity  nml  Ilafliuefi  of  his  Conviction  and  Condemnation,  than  that  a Perfon  arraign’d,  and  condemned  fince  at  the 
44  fame  Place,  hath  openly  confefs’d  and  avow’d,  that  he  Printed  and  Publilhed  the  Book,  for  which  JW  Anierton  was  Call  and  Executed.  Nor  is  it  for  the  Credit  of  thofe 
“ lhai  fate  as  Judges,  or  were  upon  the  Jury,  that  fo  infamous  a Fellow  as  Stephens  was  the  Principal  Wjtnefi  at  the  Trial,  and  the  Perfon  upon  whofe  Tcftimonv  efpe- 
41  dally  the  arraigned  w r.  c.id  : For,  betides  his  being  univerfally  known  for  a Rafcat,  that  will  be  purchas'd  to  perpetrate  any  Villany,  provided  he  may  find  Impunity  in 
“ doing  it,  his  whole  Behaviour  at  that  Time,  when  he  gave  his  Evidence,  was  fo  cxccffive  rude  and  rancorous  towards  the  Prifoner,  as  might  give  any  indifferent  Man  a 
“ juft  Caiifc  to  believe,  jiut  he  was  provok’d  l.y  Malice,  or  fway’d  by  Command,  and  encourag'd  by  Reward,  to  what  he  did.**  Set  a Letter  to  the  Bight  Honourable  Sir 
John  Hull,  K.t.  L«rd-Ctit<fji'Uee  ef  the  Kins’s-Beneh,  otufmed  '1  ;be  Hoijeofa  Plot,  the  Second  Edition,  *694.  Pagt  8 and  9. 
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would  be  with  him  every  Morning  and  Evening  to  read  the  Prayers  of  the 
Churchi  and  perform  fuch  other  Offices  as  in  luch  Cal'e  as  his  "did  belong 
to  that  Function,  which,  except  one  Day  in  the  Week,  was  duly  obferved^ 
and  foinetimes  oftner ; for  when  any  Clergy  came  accidentally  to  vilit 
him,  if  they  did  neglect  to  offer,  he  commonly  requeued  them  to  pray 
with  him.  He  gave  little  or  no  Entertainment  to  any  Hopes  of  Life,  as 
being  fenfible  that  it  was  rather  Malice,  than  Matter  againft  him  ; and 
that  a Crime  may  be  pardoned,  but  Malice  is  not  to  be  fatisfied  without 
the  Dcftrudion  of  its  Enemy,  if  he  once  come  in  its  Power.  He  often  ex- 
ported a great  Satisfaction  in  the  Caufc  for  which  he  fuffered,  faying. 
That  it  mnijltrtd  to  him  both  Cos: fart  and  Courage,  and  that  he  doubted  not  Cut 
that  God  would  acquit  whom  the  Court  had  condemned.  As  to  the  Ordinary 
(Mr.  Smith),  he  indeed,  in  Point  ofConfcience,  refufed  to  communicate 
with  him,  yet  mildly  and  modeftly  telling  him,  that  he  was  defirous 
to  give  him  no  Trouble,  and  requefted  of  bim,  that  he  would  not  any  ways 
concern  himfelf  with  him,  or  about  him;  at  which  Mr.  Smith  fell  into 
fuch  an  unfcemly  intemperate  Fit  of  Rage;  that  h«  reviled  the  Prifoner 
with  bitter  Words,  and  very  generoufly  damned  both  him,  and  all  the 
Miniftcrs  that  came  at  him,  to  Hell ; But  he  took  it  patiently,  and  re- 
turned not  the  lead  Word  that  might  feem  to  found  harfhly.  As  his  Wife 
once  laid  her  Hands  on  his  Fetters,  and  wept,  he  intreated  her  to  forbear, 
faying.  He  was  left  than  a Man  that  could  not  bear  that ; but  that  her  Tears 
were  nure  grievous  to  him  than  his  Fetters : Another  Time,  as  he  was  hang- 
ing a Link  on  the  Chair,  thereby  to  cafe  himfclf  fomewhat  from  the 
Weight  of  his  Fetters,  and  perceiving  his  Wife  to  look  very  heavily  at  it, 
he  faid  chcarfully  to  her,  My  Dear,  thefe  are  my  Arms,  alluding  to  the 
Arms  of  their  Family,  being  Sable , two  fingle  Shack- bolts,  and  one  double. 
Argent. 

When  Tucker  told  him  that  the  Dead  Warrant  was  come,  and  that  he 
was  in  it,  he  gave  him  Thanks  for  giving  him  Notice  of  it,  that  he 
might  be  furc  he  had  now  nothing  elfe  to  do,  but  to  prepare  to  die  ; fly- 
ing further.  The  LorcT s Will  be  done.  He  received  the  Holy  Sacrament 
twice  during  his  Imprifonment ; but  whether  it  be  cuftomary,  or  that  they 
had  particular  Order,  the  Keepers  all  (except  Walker , who  was  all 
along  not  only  civil,  but  even  compaffionatc  towards  the  Prifoner),  the 
Evening  and  Morning  before  he  fuffered,  became  exceeding  rugged  and 
harfh,  not  only  to  bim,  but  to  all  that  came  to  him  ; infomuch  that  his 
Mother  and  Brother  coming  that  Morning  to  receive  the  Communion 
with  him,  could  neither  beg,  nor  buy  Admiflion ; and  the  poor  old 
Woman  was  forced  to  depart,  without  joining  in  the  laft  Ad  of 
Chriftian  Communion  with  him,  or  fo  much  as  taking  her  intended  laft 
Farewel  of  him. 

Other  very  unbecoming  Adions  towards  him  I could  mention,  which 
I (hall  forbear,  being  unwilling  to  fet  forth  that  Barbarity  which  fomedc-  I 
light  to  a&.  When  he  was  brought  down  to  go  to  the  Place  of  Execu-  \ 
tion,  he  entered  into  the  Sledge,  and  rode  along  in  it  with  that  calm  Be- 
haviour, and  decent  Courage,  as  ftruck  the  Beholders  with  Remorfe  and  I 
Amazement,  and  made  his  Enemies  gnafh  their  Teeth  with  Indignation,  j 
to  fee  him  triumph  over  their  Malice  even  in  his  Dtath.  In  his  Pallage 
all  the  Way,  the  People  rather  feemed  forrowful,  than  inclinable  to  offer  j 
any  Abulc,  except  near  St.  Giles's  Church,  where  a rude  Fellow  treated  , 
him  with  very  fpiteful  Language,  to  which  he  made  no  Return,  hut  lift- 
ing up  his  Eyes  to  Heaven,  faid,  O fwret  Jefus  ! How  much  more  had  thou 
fuffered for  me,  and  for  Mankind  ? And  Jhall  not  1 learn  of  thee  patiently  to 
bear  the  undeftrved  Reproaches  of  this  inconfiderate  Man? 

As  he  was  coming  up  to  the  Place  of  Execution,  a Clergyman  got  up 
into  the  Cart  to  be  ready  to  receive  him  ; at  which  the  Ordinary  feemed  to 
be  much  incenfed ; for  he  gave  him  very  ill  Words,  bidding  him  get 
down,  and  fayin".  He  ought  not  to  be  there, nor  fhould  he  be  fullered  ; the  , 
Miniftcr  replied  little,  but  ftay’d  {till;  till  (fee  how  one  ill  Nature  helps 
another)  Major  Richardfon  came  up,  and  with  Threatnings,  and  his  Cane 
lifted  up,  forced  him  to  come  down,  who  immediately  thereupon  applied 
himfelf  to  the  Sheriffs,  (for  by  this  Time  they  were  come  up)  when  I 
fame  ill  Pcrfon  fuggefted  that  he  was  a Popijl,  to  which  the  Prifoner  pre-  1 
fently  anfwercd.  Air.  Sheriff',  upon  the  Words  of  a dying  Man  be  is  not,  but  1 
a Mmijler  of  the  Church  of  England. 

The  Ordinary  made  all  the  Oppolition  he  could  ; but  the  Sheriff  granted  J 
the  Prifoner’s  Requeft,  bidding  the  Ordinary  hold  his  Peace,  and  fayine  \ 
it  was  a Thing  never  denied  to  a dying  Man.  Being  in  the  Cart,  and  alfo 
the  Prifoner’s'Brother,  he  iil'cd  an  Office  which  feemed  to  be  collected 
out  of  fcvcral  Offices  in  the  Common -Prayer  Book,  with  fuch  fmall  Alte- 
rations as  might  lerve  to  adapt  them  to  the  prefent  Occafion  ; being  fmee  i 
alkcd  the  Reafon,  he  faid  that  he  did  it  both  for  the  Authority  of  the  ' 
Thing,  and  alfo  to  avoid  any  Cavils  that  might  be  made  at,  or  any  Snares 
that  might  be  laid  for,  3nyof  his  own  Conceptions.  But  when  he  came 
to  mention  the  Creed,  he  put  thefe  particular  Queftions  to  the  Prifoner  : 
Do  you  believe  thefe  Articles  which  you  art  now  about  to  rehearfe  with  me,  to 
contain  that  Faith  which  hath  all  along  been  received  by  the  Church  of  Chrift, 
and  particularly  by  the  Church  of  England  ? And  is  this  the  Faitb  wherein 
you  die , and  wherein  you  hope  for  Salvation  ? The  Prifoner  making 
Anfwer,  I do  fo  believe,  and  am  now  ready  to  die  in  that  Faith , and  in 
that  Faith  hope  for  Salvation.  Then  faid  the  Minifter,  If  jo , fay  after  me  : 
Then  they  repeated  the  Creed,  railing  their  Voices  fomewhat  higher 
than  ordinary  ; after  that,  the  Miniftcr  alked  him  fcvcral  Queftions 
concerning  his  Repentance,  his  Charity,  his  Endeavours  of  Reftitution 
for  any  Wrongs  by  him  done,  his  forgiving  of  others  anyWrongs 
done  to  him,  and  the  like.  And  then,  at  the  earneft  Requeft  of  the  dying 
Man,  he  denounced  the  Abfolution,  then  proceeding  to  divers  other 
Prayers,  they  concluded  with  that  Sentence  in  the  Office  for  the  Burial 
of  the  Dead : O holy  and  merciful  Saviour,  tbou  mofl  worthy  judge  eternal, 
fuffer  me  not  at  my  lajl  Hour  for  any  Pains  of  Death  to  fall  from  thee.  This 
being  over,  the  Minifter  (whether  that  he  could  not  endure  to  fire  the 
Man  die,  or  that  he  would  not  communicate  with  the  Ordinary,  or  for 
lomc  other  Reafon  beft  known  to  himfelf),  after  he  had  particularly  em- 
braced Mr.  Anderton , fervently  recommended  his  Soul  to  God,  and  taking 


his  laft  Farewel  ofhifii,  went  down  Out  of  thcCart.  TheSheriffs  civilly 
commanded  a Way  to  be  made,  and  were  readily  obeyed,  lie  parting  thro* 
the  Crowd,  not  only  with  Kale,  but  Rci'pcd.  During  the  ’I  ime  the  Pri- 
soner was  at  his  private  Devotions,  an  Order  came  to  remit  the  Quarter- 
ing «f  his  Body,  which  being  by  fomc  thought  a Reprieve,  it  was  handed 
to  him,  and  having  read  it,  and  tind.ng  it  no  more,  he  returned  it,  faying, 
/ thank  you,  Mr.  Sheriff,  the  Will  cf  the  Lord  be  done.  Having  Leave  from 
the  Sheriffs  to  fpeak  his  Mind,  if’he  had  any  Thing  to  fay  to  the  Peo- 
ple ; he  began  to  fpeak;  but  being  troublcfomely~ interrupted  by  the 
Ordinary,  and  alfo  finding  he  could  not  be  heard,  he  defired  a Speech  he 
had  prepared  might  be  taken  out  of  his  Pocket,  and  given  to  the  Slit  riff; 
to  be  by  them  printed,  which  is  as  fvlloweth  : 


To  my  Countrymen, 

' LIbert/  ani*  ProPcrty  katb  for  fomc  Years  made  an  hideous  Cry  in 
1 thefe  Kingdoms,  and  nothing  more  than  the  Rights  and  Privileges 
‘ of  the  Subjed  is  the  Pretence  of  our  prefent  Deliverers;  and  doubtiel* 
“ it  was  for  Die  Sake  of  thefe  that  fo  many  of  my  infatuated  and  blind 
“ Countrymen  rebelled  againft  their  lawful  and  injured  Monarch,  whilft 
“ Religion  (Rebellion’s  Umbrage)  was  made  the  Covert  of  the  hidden 
‘ Defigns  of  thofc  who  have  now  dumonltrativcly  Ihevvn,  that  they  foughc 
“ nothing  lcfs  than  our  Ruin  : And  that  thefe  were  only  Pretences  to  gain 
“ their  Ends,  the  very  blind,  although  they  cannot  fee,  yet  mull  certainly 
“ feel  it.  Under  the  like  Pretences  do  our  Deliverers  ftill  continue  to  deli- 
' ver  us  even  from  what  they  picafe,  that  they  think  will  but  in  the  lcaft 
‘ help  to  effed  what  they  came  for:  Under  the  Notion  of  the  Ncccffitv 
1 of  a War,  they  deliver  us  from  our  Money,  and  from  our  Traffiek  and 
1 Commerce,  by  which  fo  great  a Part  of  the  Kingdom  is  fuftained  : 

‘ Under  the  Notion  of  carrying  it  on,  they  kidnap  our  young  Men,  the 
‘ Flower  of  our  Kingdom,  and,  drredly  contrary  to  Law,  tnmfport  them  ; 

‘ and  to  fave  their  own  Foreigners,  pin  them  in  the  fitft  Onfets  of  their 
‘ Battles,  as  the  Heathens  did  the  Chrillians  of  old,  that  their  Enemies 
‘ Swords  might  be  blunted  with  killing  them,  before  they  came  to  en- 
1 counter  them  : They  exhauft  all  our  Stores  both  for  Sea  and  Land,  and 
‘ carry  away  all  our  Artillery  ; and  if  any  Man  feem  but  to  di  (approve  of 
‘ thefe  their  Proceedings,  under  the  Notion  of  Law  they  murder  him  : 

‘ Nay,  if  they  do  but  To  much  as  fuppofe  him  not  to  be  on  their  Side, 

1 he  tnuft  be  a Traitor,  and  no  Matter  what  the  Law  fays,  they  fay  he 
‘ (ball  die. 

“ Can  any  Thing  be  more  plain  to  demonftrate  this,  than  my  prefent 
1 Calc?  My  fuppofed  Crime  was  Printing,  and  all  the  Witnell'cs  cooM 
“ pcrfonally  fay  againft  the,  was.  That  I was  a Man  againft  th;  Govcrn- 
“ ment,  and  had  called  the  Prince  of  Orange  Hook-nofc,  though  I pro- 
“ left  I never  did  : not  one  of  them  could  fay,  nor  did  they  offer  to  fay, 
“ that  1 ever  printed  the  Books  of  which  they  accufe  me,  or  procured 
‘ them  to  be  printed,  or  publifhed  any  of  them,  or  that  the  Materials 
‘ were  mine,  or  that  I hired  the  Room  where  they  were  found  ; but  I 

* was  an  ill  Man,  and  that  was  fufficient:  By  which  ’tis  plain,  that 
“ they  were  refolved,  right  or  wrong,  to  have  my  Life. 

“ That  they  defigned  not  to  try,  but  to  convict  me,  is  as  plain;  for 
“ they  refufed  pofitivcly  to  allow  me  Counfel  to  fuch  Matters  of  Law, 
“ as  was  never  refufed  to  any  before  ; and  though  1 caufed  fcvcral  Sta- 
“ tutes  to  be  read,  fome  to  prove  that  there  muft  be  Two  Withefles  at 
“ lcaft  to  the  Fad  ; others,  that  though  there  had  been  two,  as  there  was 
“ notone,  yet  pofitivcly  declared  that  it  was  not  Treafon  : Nay,  the  very 
“ laft  Seffion  of  Parliament  was  itenaded,  That  the  Printer  of  feditious 
“ and  treafonablc  Books  fhould  for  thefirft  Offence  be  punifhed  no  other- 
“ wife  than  not  to  follow  his  Trade  for  three  Years  ; and  for  the  fccond 
“ Offence,  never  to  follow  it  more,  and  fuch  farther  Punifhment  as  feemed 
“ fit  to  the  Court,  not  extending  to  Life  or  Limb.  Now  though  mine 
“ (had  it  been  proved)  had  but  been  the  firff,  yet  you  fee,  contrary,  and 
“ in  dired  Oppolition  to  the  Law,  they  make  it  High-Trcafon : And 
“ when  ihe  Jury- could  not  agree  to  find  meguilty,  and  came  down  to  arte 
“ the  Court,  Whether  the  finding  thefe  Things  there,  and  fuppofing 
: them  to  be  mine,  fince  it  could  not  be  proved  that  I printed  thefe 
1 Books,  or  had  made  any  Ufe  of  them,  could  affed  my  Life?  I fay, 
“ when  the  Jury  afked  this  Queftion,  and  the  Lord-Chief- Jufticc  Trely 
“ told  them  pofitivcly.  No,  it  did  net ; yet  withal  he  told  them,  That 
‘that  was  not  their  Buftnef,  their  Bufincf  was  to  find  me  guilty  of  Printing  : 

‘ And  while  they  ftay’d,  the  Court  frowned  upon  them  to  that  Decree, 

‘ that  the  Foreman  told  them,  he  was  not  to  be  frighted  ; upon  which 
‘ they  pub! icldy  reviled  them,  calling  them,  ill  Men,  ill  SubjeSs,  and  a 
1 Pad  of  Knaves-,  and  fo  terrified  them  into  a Compliance.  That  this  is 
‘ true,  thofewho  were  near  know  too  well,  although  the  partial  Writer 
“ of  the  Trials  hath  mofl  perfidioufly  publifhed  not  only  an  unfair,  im- 
“ per  fed,  and  lame  Account,  but  hath  alfo  fluffed  it  with  downright  Un- 
‘ truths  and  Falfhoods,  and  left  out  whatfoever  made  for  me°  not  fo 
“ much  as  mentioning  the  Contradidions  of  the  Witnefies  in  what  they 
“ did  fwcar,  their  (wearing  to  fomc  Things  that  made  for  nic,  and  when 
‘ 1 took  hold  of  them,  they  denied  them;  nor  hath  he,  in  the  lcaft,  told 
“ the  World  of  the  Judge’s  over-ruling  whatfoever  1 offered,  without 
“ giving  any  other  Anfwer  than  that  itjbould  be  Jo,  becaufe  they  would  have 
“ it  fib  ; with,  many  other  fuch  Things,  which  the  confcicntious  Audi- 
1 tors  can  teftify 

“ And  now  I pray  confider  where  is  this  Liberty  and  Property  ? 
‘ Where  the  Rights  and  Privileges  of  the  Subjed  ? Nay,  where  the 
‘ very  Laws  themfelves  ? And  confequentlv  where  is  the  Security  of 
“ any  Man  ? Why,  even  in  the  Deliverers  Pockets,  where  your  Money 
“ is,  and  where  alfo,  without  all  Doubt,  if  you  look  not  well  to  your- 
“ felves,  your  Eflatcs,  ere  long,  will  be  likcwife.  What  are  the  Pro- 
‘ ccedings  but  arbitrary  in  a fuperlativc  Manner,  and  fuch  as  no 
c Reign  ever  produced  before  ? Thefe  were  they  you  were  heretofore 

* °nly  afraid  of,  being  jealous  without  juft  Caufe  j but  now  vou 

* fiec  them  adually  come  upon  you.  I hope  you  yourfelvcs  will  put  a 

Stop 


• This  Trial  here  fpoken  of,  is  the  foregoing  one,  printed  in  ihe  Seflions-P»pcr  of  that  Time. 
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“ Stop  to  tlvem,  by  laying  theft;  Proceedings  before  the  Parliament,  foe 
o bad  it  been  fitting  at  this  prefer.t,  theft*  Proceedings  durft  not  have 
\*  been  praclifed  ; and  1 pray  God  to  put  fo  i'pccJy  an  End  to 
“ them,  that  as  I am  the  hr  ft,  fo  [ may  be  the  lail  that  may  fuffer 
“ by  tecitt. 

**  1 have  hitherto  lived  a Member  of  the  Orthodox  Church  of  Eng- 
«*  land , as  by  Law  eftablilbed,  and  1 declare  I now  die  in  the  Unity  of 
« the  fame : Therefore,  according  to  its  Difcipline,  I hold  m vie  If 
« obliged  to  alk  Pardon  of  the  whole  World,  of  every  particular  Pcr- 
« fun  whom  l have  any  ways  offended ; and  I do  freely  and  linccrely 
u forgive  every  one  that  has  offended  me,  particularly  my  moft  falfc 
u and  perjured  Witneflcs,  and  among  them  more  particularly  Robin  Ste- 
pheets  iny  moft  unjuft  and  uoriehteous  Judges,  and  my  repenting 
“ Jury:  and  I pray  God  may  not  lay  this  their  Sin  of  wilful  Murther 
m to  their  Charge  at  the  General  Bar,  where  they  fliall  appear  as  Cri- 
w minals,  and  not  Judges, 

“ May  the  Almighty  blcfs,  preferve,  profper  and  reflore  our  Sove- 
u tri^n  Lord  King  yarns.,  to  the  juft  PofiLfion  of  his  indubitable  law- 
*s  ful  Crowns  s ftrengthen  him  that  he  may  vanquilh  and  overcame  all 
his  Enemies  hereon  Earth,  and  crown  him  with  eternal  Glory  hcrc- 
it  after  : And  that  he  may  never  want  Heirs  to  inherit  his  Crown,  bids, 
s*  l bcfccch  thee,  O God,  his  Royal  Highncfs  the  Prince  of  Wales,  and 
vs  give  him  fuch  a numerable  iiTue,  that  there  may  never  want  one  of 


Lords  of  the  Council \ ( 74  } 

“ his  Loins  to  fway  the  Scepters  of  thefe  Kingdoms  fo  long  as  Sun  or 
“ Moon  endure.  Amin.  Ament 

June  iSt  ««93*  WlLLI/.M  AnDERTOK. 

During  the  Time  that  the  Ordinary  buffed  himfclf,  he.  was  obfaved 
not  to  mind  him,  but  to  employ  himlclf  in  his  private  Devotions,  and 
after  the  Delivery  of  his  Speech  to  the  Sheriffs,  his  Cap  pulled  over  his 
Eyes  ready  for  Execution,  he  prayed  thus  : “ Moft  great  and  moft  mer- 
ciful  Lord  God  ! Do  thou  look  down  upon  me  thy  poor  unworthy 
“ Servant  in  this  Hour  of  my  great  Extremity,  and  have  Mercy  upon 
“ me!  Sweet  Jefus,  receive  my  Soul  into  thine  ever!  ailing  Kingdom, 
“ fur  into  thy  Hands  do  1 commend  my  Spirit,  becaufc  thou  haft  re- 
“ deemed  it,  O Lord  God  of  Truth  ! Come,  Lord  Jefus,  and  receive 
“ my  precious  Soul  ; Father  of  Mercy,  have  Mercy  upon  me;  O God 
“ the  Son,  Redeemer  of  the  World,  have  Mercy  upon  me  ! Lord,  com- 
“ fort  and  fiipport  my  Soul  in  thefe  my  iaft  Minutes  ! Come,  fweet 
“ Jefus,  come  quickly,  and  fave  me  fweet  Jefus  ; by  thy  moft  precious 
“ Blood,  by  thy  Agony  and  bloody  Sweat,  and  by  the  coming  of  the 
“ Holy  Ghoft,  O Lord,  do  thou  deliver  me  !”  Here  the  Ordinary  put 
in,  faving,  you  muft  give  a Sign  when  you  are  ready;  whereupon  the 
Sheriffs  charged  him  not  to  interrupt  him : and  as  he  was  proceeding, 
his  Sifter  deltrcd  to  fpeak  to  him,  which  was  granted  ; who  killing  him, 
and  weeping  over  him,  faid.  Be  of  good  Csmfirt,  though  there  ii  no  Pardon 
for  you  Lere,  yet  there  it  above.  So  when  they  had  taken  a Chriftian  Leave 
of  each  other,  he  returned  to  his  Devotions,  when  after  a ihort  patheti- 
cal  Prayer,  couftantly  calling  upon  his  Saviour,  the  Cart  drove  away. 


XLVIII.  Proceedings  before  the  Lords  of  the  Council,  and  the  Admiralty ; in  relation  to  the  Trials 
of  John  Golding,  Thomas  Jones,  John  Ryan,  Darby  Collins,  Rich.  Shivers,  Patrick  Quidley, 
John  Slaughter,  and  Gonftantine  De  Hartley,  as  Pirates , though  aiding  under  King  James  the 
Second's  Commiffion.  September,  1693.  5 Will.  & Maris. 


SINCE  the  Commencement  of  King  William' S War,  fevcral  Pri- 
vateers having  been  taken  and  detained  in  Prifon,  acting  by  King 
James  s,  Commiffion,  it  was  refolved.  about  July,  1692,  by  the 
Lords  of  the  Privy  Council,  That  they  fhould  be  try’d  as  Pirates,  hav- 
ing no  Commiffion^from  Kings  or  Sovereign  Powers  whatfoever ; and 
accordingly,  about  November,  11:92,  the  Lords  of  the  Admiralty  or- 
dered Dr.  Oldijh  to  proceed  again  ft  them  as  Pirates;  but  he  declined  the 
doing  thereof,  and  gave  his  Opinion  in  Writing  under  hie  Hand,  That 
they  were  no  Pirates,  nor  ought  to  be  profecuted  as  fuch  : Upon  which, 
September , 1693,  Dr.  Oldijh  was  fumtnon’d  before  the  Cabinet  Council, 
with  Sir  Thomas  Pinfold,  Dr.  Newton,  Dr.  fiaiker,  Dr.  Littleton,  and 
Dr.  Tindall. 

The  Lords  of  the  Council  prefent,  with  the  Secretaries,  the  Earl  of 
Nottingham  anJ  Sir  John  TrenJsard,  were  the  Earls  of  Devsujhiie  and 
Pembroke,  and  the  Louis  of  the  Admiralty. 

Mr.  Secretary  Trenci/arA  demanded  the  Reafon  of  his  Opinion. 

Dr.  Qhlijh.  Pirates  are  common  Enemies  to  all  Mankind,  having  no 
legal  Authority  for  what  they  do ; but  llrey  fliew  a Commiffion  figii’d 
J.  R.  dated  at  the  Court  of  St.  Germaine's,  together  with  Articles  and 
Jollruclions  annexed,  in  the  fame  Form  as  Privateers  have,  giving  Cau- 
tion and  Security  to  bring  Prizes,  and  Judgment  into  the  Court  of  Ad- 
miralty, before  Thomas  S adford,  at  Bre/l,  orclfewhcrc;  This  does  no 
way  agree  with  Piracy,  or  the  Character  of  a Pirate,  who  is  a Robber, 
and  has  thereby  loft  hi>  Right  in  the  Law  of  Nations. 

Sec.  Tremhard.  But  King  James  has  loft  his  Sovereignty,  in  that  lie 
has  ported  with  Ills  Crown,  and  confequcntly  with  the  Power  of  grant- 
ing fuch  Commiflions. 

'Dr.  Oldijh.  A King  may  be  depofed  of  his  Crown,  but  cannot  lofc 
his  Right.  So  fays  Grains,  Jus  Regis  foies  ipfm  manet , utcunquePoJ- 
JfjfiKem  ami fn it,  A King,  therefore,  in  cafe  he  he  Uepoled  of  his  King- 
dom by  the  Law,  he  has  a Right  to  War,  and  if  fo,  he  has  all  the 
Ways  and  Confequences  of  War,  smongft  the  reft,  Pignorations  and 
Rem  if, its,  which  is  a Powei  of  granting  Letters  of  Mart  and  Rcprifal. 

Sec.  Tremhard.  This  inay  be  Law,  in  cafe  where  the  King  is  dc- 
pofed  ; hut  what  if  the  King  abdicates  r 

Dr  Oldijh.  If  he  did  rcaily  abdicate,  as  did  the  Emperor  Charles  the 
Fifth,  or  the  Queen  of  Sweden,  then  he  is  no  other  than  a private  Pcr- 
fon,  and  cannot  legally  grant  any  Commiffion.  Cut  whether  a Priva- 
teer, acting  by  Commiffion  granted  him  de  faZlo  by  King  James,  not 
knowing  that"  hr  had  abdicated,  whether  luch  an  Error  will  cxcufe 
d Poena  delicti  ? For  that  a reputable  Power  is  equivalent  to  a real  011c 
iu  fuch  a Cafe. 

Sec.  TrenJard.  To  clear  this.  Doctor,  wc  muft  examine  the  Cir- 
cumltanccs  of  the  Cafe,  and  fee  if  they  be  fuch  as  may  occafion  and  in- 
duce a common  Error,  whereby  many  may  be  deceived,  as  well  as  Pri- 
vateers. 

Dr.  Oldijh.  'Tis  notorious  to  os,  and  ?1I  the  World,  that  King 
James  was  once  a lawful  King,  and  acknowledged  by  us,  and  all  the 
World,  to  be  fo  ; that  when  his  Army  deferted  him,  he  fled  to  his  Ally 
in  Fiume  for  Aid  ; then  he  went  into  Ireland  to  recover  his  Kingdoms, 


as  his  Declaration  fets  forth;  there  he  grants  Commiflions:  tliofe  who 
fought  under  thofe  Commifiions,  and  Were  taken,  were  not  ufed  as 
Thieves  and  Robbers,  but  as  Prisoners  of  War;  whereby  his  Claim 
fecm'd  to  be  allow'd  by  his  vefy  Enemies  ; and  thofe  Per  Ions  who  acted 
under  him  in  Ireland  were  treated  as  Enemies,  not  Rogues,  tho’  they 
acted  under  no  King  but  King  James,  and  by  his  Command  ; that  upon 
thcir-Rcturn  to  France,  they  repair’d  to  King  James,  their  King,  and 
thought  him  as  well  impowered  to  grant  Commiflions  by  Sea  as  Land, 
and  upon  Receipt  of  Commiflions  from  him,  came  out  onimo  hijliii,  as 
Privateers,  ntn  animo  furandi,  as  Pirates:  That  a colourable  Authority 
remaining  in  King  James,  will  excufe  thofe  who  acted  under  him  from 
being  Pirates,  finec  the  Abdication  was  never  publiihed,  nor  fo  much 
as  heard  of  in  France ; and  fmee  in  Piracy,  which  deferves  ultimnm 
fupplicitim,  if  proved,  all  favourable  Allowance  ought  to  he  made,  and  a 
general  Acknowledgment  of  a falfe  Authority  in  another  Country  (where 
the  Commiflions  were  taken)  will  free  them  from  a felonious  Intent  in 
taking  them,  and  confcqucmly  from  Piracy;  for  fo  it  is,  that  King 
James  owned  and  reputed  a King  in  France  ; and  therefore  in  this  Calc 
’tis  undoubted  Law,  Communis  Error  fact!  jus. 

Lord  Devon.  What  if  TqssrviUt  fhould  grant  fuch  Commiflions  to  any 
Euelijbman,  were  they  not  Pirates  who  adled  under  him  ? 

Dr.  Oldijh,  No,  even  the  Power  of  granting  fuch  Commiflions  being 
excepted  in  his  Patent,  yet  by  common  Intendment,  as  Admiral,  he  can 
gram  fuch  Commiflions  ; and  as  it  is  not  to  be  prefumed,  that  private 
Men  fhould  look  into  his  Patent,  fo  Neither  ought  they  to  fuffer  for  not 
having  (ten  it ; ’tis  fufficient  for  them,  that  he  is  reputed  to  have  fuch 
Power, 

Lord  Drain.  What  if  Monficur  Pompom,  or  any  other  Miniftcr  of 
State,  fhould  grant  fuch  Commiflions  ? 

Dr.  OldiJb.  Why  then  it  would  not  be  good  ; for  by  common  Pre- 
fumption,  a Secretary  of  State  would  not  grant  fuch  Commiflions,  tliat 
Power  being  proper  only  to  the  Admiral. 

See.  Tremhard  and  Lord  FanUtand,  in  great  Heat.  I Prav, 

Do&or,  let  us  deal  more  elofely  with  you,  for  your  Rcafons  arc  luch 
as  mount  to  High-Trcafon,  Pray,  what  do  you  think  of  the  Abdi- 
cation I 

Dr.  Oldijh.  That  is  an  odious,  enfiiaring  Queftion  ; however  it  mav 
be,  I think  of  the  Abdication  as  you  do  ; for  fince  'tis  voted,  it  hinds 
at  leaf!  in  England:  But  thofe  Gentlemen  were  in  a Foreign  Countrv 
and  knew  nothing  of  it;  and  tho’  King  James  be  not  King  litre,  yet  the 
Colour  of  Authority  remaining,  and  common  Reputation  of  him  as 
King  there,  excui’es  them,  as  I laid  before. 

Sec.  Tremhard.  What  fay  you  of  the  Pirates  under  Anthony,  Kin"  of 
Portugal ? 3 

D>.  Oldifn.  As  to  the  Cafe  of  the  Frenchmen , under  Anthony,  Kin"  of 
Portugal,  the  Book  fays,  TraBdti  funt  non  qunji  juf/i  hnfles,  fed  quafrPi- 
ratimsi  fuh  Antonis  militant;  and  the  Difference  of  this  Cafe  appears  in 
the  Reafon  of  it : For  there  the  Spaniards  never  owned  Anthony  as  King  ; 
here  it  Is  quite  otherwlfc,  for  King  James  was  really  and  truly  a King* 
owned  by  us,  and  all  the  World*, 

gif 


* Dr.  Tindall,  in  his  FJJar  concerning  the  Lata  of  Rations*  Page  jj.  z&,  : 7,  aS,  s<j,  and  30,  fays.  The  Occafion  of  fending  for  the  Civilians,  after  £ome  of  them  that  were 
cunfulted  had  given  the  ir  Opinions  in  Writing,  was,  as  the  I.urdi  told  Sir  Thomas  Pinfold,  and  Dr.  Oldj/h,  (who  had  declared  that  they  were  not  Pirates,  without  offering 
to  theiv  the  lead  Reafon  why  they  were  of  that  Mind)  to  heat  what  R -afon  they  had  to  offer  for  their  Opinion. 

Then  Sir  Thomas  Pinfold  faid.  It  was  impofliblc  they  Arnold  be  Pirates,  fora  Pirate  was  btflie  human  generis,  but  they  were  not  Enemies  to  all  Mankind,  therefore  they 
could  not  lie  Pirates.  Open  which  all  fmiled,  and  one  of  the  Lords  aiked  him,  Whether  there  ever  was  any  fuch  Thing  as  a Pirate,  if  none  cuuld  be  Pirate  hut  he  that 
wa»  actually  in  War  with  all  Mankind  ? To  which  he  did  not  reply,  hut  only  repeated  what  he  had  find  before.  Kofis  hnmaed  generis  is  neither  a Definition,  or  as  much 
*»  A Dcfcription  of  a Pirate,  but  a lttu  tnrie.il  invective  tu  Ihew  the  Odioufuc'ft  of  that  Crime.  As  a Man,  who,  though  he  receive*  l'rotcitiuu  from  a Government,  ,ml 
ha*  (worn  to  be  true  to  it,  yet  acts  again!!  it  .n  much  as  he  dares,  may  he  faid  to  be  an  Enemy  to  all  Governments,  becaufc  he  dcftroyclb,  as  far  as  ia  him  licth,  all  Go- 
vernment , and  all  Order,  by  breaking  all  thefe  Tlr*  and  Bonds  that  unite  People  in  a Civil  Society  under  any  Government:  So  a Man  that  breaks  the  common  Rules  of 
Hooefly  and  Juft  ice,  which  are  cflcnlial  to  the  Well-being  of  Mankind,  by  robbing  but  one  Nation,  may  jufiiy  be  termed  ho/! is  human  generis  ; and  that  Nation  has. 
the  fame  Right  :o  punilb  him,  as  if  he  had  Acinally  robbed  all  Nations. 

DorSor  O.Ji/h  raid.  That  the  late  King,  l>eii-g  once  a King,  had,  by  the  Laws  of  Nations,  a Right  to  grant  Commifiions  t and  that  though  be  had  loft  hi*  Kingdoms, 
he  (till  retained  a Right  to  the  Privileges  that  belong  to  Sovereign  Princes.  It  was  aiked  him  by  One  of  tlic  Lord  s Whether  he  could  produce  an  Author  nf  any  Credit, 
that  did  affirm,  that  he  that  had  no  Kingdom,  or  Right  to  any,  could  grant  Commifiions,  or  had  a Right  to  any  of  thofe  Privilege*,  that  beloag  to  SovcrOKB  Puu ct* ! And 
Vot.  VUL  L - * taR 
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48.  Proceedings  before  tie  Lords  in  Council,  & c.  5 W.  & M.  ( 76  ) 


Sir  Thsmas  Pinfold  being  alkcd  what  he  had  to  fay,  declared  himfelf 
of  the  fame  Opinion. 

Dr.  Newton,  and  Dr.  Walker , did  not  declare  their  Opinions,  but  de- 
fired  Time  to  confiderof  it.  Dr.  Newton  faid,  It  was  againlt  his  Con- 
ference to  have  a Hand  in  Blood. 

Dr.  Littleton  faid.  That  King  James  now  was  as  a private  Per fon  ; wc 
had  no  War  with  him,  nor  he  with  us  ; or  if  he  defi;>ned  to  have  any, 
/Frarium  non  habtt , he  is  not  in  a Capacity  of  making  War,  he  can  neither 
fend  nor  receive  Ambafiadors  ; and  thofe  who  adhere  to  him,  arc  not  Ene- 
mies, but  Rogues,  and  confequcntly  thofe  Perfons  are  not  privateers,  but 
Pirates. 

Dr.  Tindall  was  of  the  fame  Opinion  with  Dr.  Littleton. 

Dr.  Qldijb  hereupon  was  removed  from  his  Place  of  King's  Advocate, 
and  Dr.  Littleton  fucceeded  him,  who  tried  the  Perfons,  and  condemned 
them.  After  their  Condemnation,  they  prefented  the  following  Petition 
to  the  Houfe  of  Peers,  viz. 

To  the  Right  Honourable  the  Lords  Spiritual  and  Temporal  in  Parliament  ajfembhd. 
The  Humble  Petition  of  John  Goldin,',  Thomas  Jones,  John  Ryan,  Darby 
Collins,  Richard  Shivers,  Patrick  Quidley,  John  Slaughter,  and Con- 
il  an  tine  De  Hartley,  now  Prijbners  in  the  Mailhalfea,  lately  tried  and  con- 
demned ai  Pirates  and  Traitors, 

Shtweth , 

rT'  H A T whereas  your  Petitioners  have  been  lately  tried  and  condemn - 
cd  as  for  Piracy  and  Treafon,  for  acting  under  Commiffions  from 
King  James,  and  the  King  of  France:  Whereas,  as  your  Petitioners 
humbly  conceive,  and  are  advifed,  they  ought  not,  by  the  Laws  of  Na- 
tions, or  the  Laws  of  this  Land,  to  have  been  condemned  as  for  either ; 
but  to  have  been  ufed  as  Enemies  and  Prifoners  of  War. 

And  whereas  there  is  a Refcrvc  in  the  Statute  of  25  Edw.  III.  of  Trea- 
fon, That  where  any  Cafes,  in  Times  to  come,  {hall  happen  before  any 
Jullice,  which  may  be  fuppofed  Treafon,  but  are  not  therein  fpecificd, 
that  fuch  Juflicc  {hall  tarry,  without  going  to  Judgment,  'till  the  Caul'e 
be  fliewed  and  declared  before  the  King  and  his  Parliament. 

And  whereas  your  Petitioners,  at  their  Trials,  did  humbly  infill,  and 
often  requcil  the  Judges  that  tried  them,  that  their  Cafes  might  be  fpccial- 
ly  found  by  the  Juries,  and  that  they  might  have  Counfcl  aligned  to  ar- 
gue them  ; and  particularly  propofed  the  aforefaid  Refervation  in  the  faid 
Statute  for  Treafon,  to  their  ferious  Confiderations;  yet  nothing  of  all 
this  could  be  obtained  from  your  Petitioners  Judges,  or  prevail  with  them 
to  fufpend  the  condemning  your  Petitioners,  fo  much  as  for  one  Hour : 
Although  no  fuch,  or  fuch  like  Cafes  as  any  of  your  Petitioners  arc,  (con- 
fulerrd  with  all  their  Circumflances)  or  have  ever,  as  your  Petitioners  are 
advifed,  been  adjudged  Treafon,  as  will  fufficiently  appear  to  your  Lord- 
Ihips.  fas  your  Petitioners  believe)  if  your  Lordlbips  will  be  pleafed  to 
take  into  your  ferious  Confiderations  your  Petitioners  Cafe  hereunto  an- 
nexed, with  the  Reafons  added  thereunto.  Your  Petitioners  therefore 
humbly  appeal  to  your  Lordlbips  Juflice  in  the  Premifes,  befeeching  your 
Lordlhips  ferioudy  to  read  and  confider  your  Petitioners  faid  Cafes,  and 
extend  your  Jullice  and  Goodncfs  to  vour  Petitioners,  for  their  Relief,  as 
to  your  Lordlhips  great  Wifdoms  (hall  feem  meet,  and  to  intercede  for 
your  Petitioners. 

And  your  Petitioners  fall  ever  pray , Sic. 

Our  Cafes,  with  fome  Reafons  and  Confiderations,  humbly  offered  to 
your  Lordlhips  now  afi'cmblcd  in  Parliament,  why  wc  John  Golding,  Sic. 
lately  condemned  as  Pirates  and  Traitors,  ought  no:,  according  to  the 
La-.v  of  Nations,  fo  to  have  been. 

Our  Cafe  is  this : We  fay  (as  was  alfo  faid  at  our  Trial),  That  we  are 
all  Natives  o(  Ireland,  and  were  in  the  aflual  Service  of  King  fame'.,  and 
all  along  afted  under  his  Commiffions,  from  the  Time  that  the  Prince  of 
Oran invaded  England,  to  the  Time  of  the  Surrender  of  Limer'ui ; and 
the  Articles  made  upon  that  Capitulation,  ligned  by  Lieutenant-General 
Ginkle,  which  were  foon  after  publifbed  by  Authority : That  wc,  with 
feveral  Thoufands  more,  purfuant  thereunto,  were  conveyed  as  Enemies 
into  France,  with  Anns,  Horfes,  Brafs  Guns,  Mortar-pieccs,  and  Am- 


mumtion.  That  being  thus  conveyed  into  France,  we  were  continued  flill 
to  aft  and  ferve  unJer  King  James’s  Commiffions,  as  our  King  ; and  bo 
all  along,  both  whilft  we  were  in  Ireland,  and  after  wc  were  thus  convey- 
ed into  France,  continued  to  command  or  commilfion  us  as  his  Subjects 
And  we  the  faid  Richard  Shivers,  & c.  who  are  condemned  as  Piiates,  fay, 
(as  we  alfo  laid  at  our  Trial)  That  the  Sh'p  and  Goods,  for  the  taking 
of  which  we  were  charged  as  for  piracy',  we  took  as  Privateers,  by  Vir- 
tue of  a Commilfion  and  Inductions  from  King  James,  figned  and  dated 
from  his  Court  at  St.  Germains  in  France  ; where  he  exercifcs  a regal  Au- 
thority. And  we  the  faid  John  Golding  and  Thomas  Jones  fay,  1 hat  wc 
accepted  the  King  of  France’s  Commilfion,  and  acted  under  it,  (for  which 
we  were  condemned  as  Traitors)  by  the  PermiCGon  and  Confent  of  King 
James.  And  wc  all  fay,  (as  we  likewife  faid  at  our  Triab)  That  we  ne- 
ver owned  or  fubmitted  to  the  Authority  of  this  Government  in  any  Rc- 
fpeft  whatfoever,  or  ever  received  any  Protection  from  it,  or  from  King 
William , but  all  along  ferved  as  Subjects  to  King  James,  and  Enemies  to 
King  William  ; and  were  taken  as  in  actual  Hoiluily,  acting  under  the 
aforefaid  Cominifiion  and  InitruCtion.  VVe  alfo  fay.  That  there  arc  manv 
Thoufands  in  Flanders,  England,  Scotland,  and  Ireland,  who  hr.vs  all 
along,  and  ftill  do  act  promifeuoufly  under  King  James  and  the  King  of 
France's  Coinmilfions ; and  in  either  Cafe,  as  often  as  any  of  them  have 
been  taken  Prifoners,  they  have  been  treated  as  Enemies,  and  Pnfouers 
of  W ar. 

And  our  Cafe  being  thus,  we  humbly  conceive,  that  neither  by  the 
Law  of  Nations,  or  by  the  Law  of  this  Land,  wc  ought  to  be  treated 
otherwife  than  as  Enemies  and  Prifoners  of  War. 

And  Firjl,  We  hut  bly  beg  Leave  to  offer,  and  fay.  That  King  James 
was  at  the  Time  of  the  ivahon  of  England,  by  the  Prince  of  Orange,  ac- 
tually and  rightfully  King  of  thcic  Realms ; and  that  by  the  late  Invafton. 
of  England , Kiug  James  and  the  Prince  of  Orange  became  a dual  Ene- 
mies to  each  other ; and  that  the  Soldiers  taken  in  Arms  by  either  Party, 
ought,  and  were  looked  on  as  Enemies,  and  Prifoners  of  War. 

That  as  long  as  any  War  continue,  the  Prifoners  taken  on  cither  Side, 
arc  Prifoners  of  War. 

That  King  James's  withdrawing  from  England,  did  nor  put  an  End  to 
this  War  between  him  and  the  Prince  of  Orange ; and  that  the  War  itt 
Ireland  was  a Continuation  of  that  W*r. 

That  it  is  lawful  for  the  Subjects  of  thefe  Kingdoms,  to  Band  by,  and 
alfift  their  lawful  King,  as  long  at  lead  as  they  pleafe,  in  any  War  orDr- 
iign  railed  againft  him,  or  his  Government ; and  are  not  compellable  to 
quit  their  Service  to  fuch  lawful  King,  fo  long  as  he  will  continue  to  a£l 
as  King,  and  command  them  as  Subjects. 

That  in  cafe  of  any  Invafton,  and  Difpofieflum  enfuing  thereupon, 
the  SubjeQs  of  thefe  Realms  are  not  bound  to  abide  within  ihefc  Realms, 
and  fubmit  and  become  Subjects  to  the  DifpoflclTar,  at  the  Peril  of  Trea- 
fon ; but  may  lawfully  Bill  attend  their  King’s  Fortune  and  Service,  if 
they  chufe  fo  to  do. 

That  the  Pofieffion  of  thefe  Kingdoms,  obtained  through  any  Invafton, 
does  not  either  alter  the  Poffelfion  of,  or  Right  to  the  Subjects  Allegiance  j 
for  that  Allegiance  is  a natural  Relation,  and  follows  the  natural  Pcrfon 
of  the  King,  and  is  not  incident,  or  appurtenant  to  a Place,  like  a Fillein 
to  a Manour  ; for  this,  be  picafed  to  fee  the  great  Cafe  of  the  Union  of 
Scotland,  in  Moot's  Reports , p.  790,  foletnnly  confidcred,  and  adjudged 
in  Parliament. 

That  any  Difpoffeflorof  any  lawful  King  of  thefe  Realm?,  cannot  legally 
pretend  to  the  Allegiance  of  fuch  Subject*  of  fuch  lawful  King,  as  never 
were  within  his  Power,  or  Subjection,  or  ever  rccognizeJ,  or  fubmitted 
to  him,  or  had  any  Protection  from  him,  becaufe  fuch  can  be  no  Debtors 
to  him,  and  Allegiance  is  a Debt,  and  therefore  fuch  cannor  Band  ac- 
countable to  any  fitch  Difpoficiror  as  for  Treafon,  till  he  is  fomc  way  or 
other  poficiTed  of  their  Allegiance. 

That  the  Allegiance  of  any  Subjects  of  this  Kingdom,  cannot  be  trans- 
ferred to  theDifpofieflbr  of  a lawful  King,  by  the  ACt  of  others,  without 
fome  Confent,  or  ACt  of  their  own. 


tli.it  no  King  would  fuffer  thofe  Privileges  to  be  paid  to  Chrijlina,  when  ffic  ccafcd  to  be  Qijcen  of  Snssedcland : and  that  it  was  the  Judgment  of  all  the  Lawyers  that  ever 
mentioned  that  Point,  that  (lie  had  no  Right  to  them  ; and  he  did  hope,  that  thofe  that  had  fworn  to  their  prefent  Maieftics,  did  not  believe  the  late  King  had  flill  a Right : 
And  that  that  Point  was  already  determined,  and  would  r.ot  be  fuffered  to  be  debated  there.  To  nuhith  be  ecnjwerci.  That  King  fames  was  allowed  very  lately  the  Rights  of 
a King,  and  that  thofe  that  afted  by  his  Commiflion  in  Ireland  were  treated  as  Enemies  ; and  People  that  followed  his  Fortune,  might  ftill  fuppofc  he  had  a Right,  which 
was  enough  to  excufe  them  from  being  guilty  of  Piracy. 

One  of  the  Lords  then  demanded  of  him.  If  any  of  their  Majcftie*  Subjects,  by  virtue  of  a Commiflion  from  the  late  King,  fliould  by  Force  Tehee  the  Goods  of  their  Fcl- 
low-fuWeft*  by  Land,  Whether  that  would  excufc  them  from  being  guilty  at  leaf!  of  Robbery  ? If  it  would  not  from  Rubbery  , Why  fliould  it  more  excufe  them  from  Pi- 
racy ? To  which  he  made  no  Reply.  Then  the  Lords  afied  Sir  Thomas  Pinfold  and  him.  Whether  it  avere  not  Treafon  in  their  Majcftie*  Subjects,  .to  accept  a Commilfion 
from  the  late  King,  to  aft  in  a Iioftile  Manner  againft  their  own  Nation  ? Which  they  both  owned  it  was  land  Sir  Thomas  Pinfold  has  Cnee,  as  1 am  informed,  given  it  under 
his  Hand,  that  they  arcTraitors).  The  Lords  further  afied  than.  If  the  fei/ing  the  Ships  and  Goods  of' their  Maieftics  Subjefts  were  Treafon,  Why  they  would  nul  allow  it  to 
be  Piracy?  Becaufe  Piracy  was  nothing  clfc’but  fei/ing  the  Ships  and  Goods  by  no  Commiflion  ; or  what  was  all  one.  by  a void  or  null  one  ; cud fud,  That  there  could 
be  no  Commiflion  to  commit  Treafon,  but  what  muft  be  fo  : To  which  they  had  nothing  to  reply.  Only  Dr.  Oldjli  pretended  to  quote  a Precedent,  which  he  f*id  came 
up  to  the  prefcnt  Cafe , about  Antonio,  King  of  Portugal,  who  (as  he  faid),  afteT  he  had  loft  his  Kingdom,  gave  Commiflion*  to  Privateer*  to  feire  upon  all  Spans//.  Veil:  |., 
whom,  as  the  Spaniards  met  with,  they  hanged  as  1'irates;  (fo  far  bis  Precedent  is  againft  him  :)  But  an  Author,  without  naming  him,  was  of  Opinion,  .r,  faid.  That 
if  Antonio  had  ever  been  a rightful  King,  that  then  the  Spaniards  ought  not  to  have  treated  thofe  that  afied  by  his  Commilfion  as  Pirates.  This  was  all  that  wax  i'ii.1  by  the 
Doftor  in  behalf  of  the  late  King’s  Privateers;  upon  which  I mult  beg  Leave  to  make  a few  Reflections.  As  to  thofe  Privilege*  which  were  allowed  the  late  King  iu  Ire- 
land, they  were  not  allowed  him  upon  the  Account  of  any  Right,  nor  mis  it  an  owning  that  lie  had  any  Right  to  that  Kingdom,  but  barely  as  he  was  in  PoiTcffion  ; fur 
then  lie  had  Rrmpublicam,  Curiam,  See.  and  eoufcquently  a Right  to  be  treated  as  an  Enemy  ; and  not  only  lie,  but  whoever  had  been  in  Poflcftion,  would  have  had  a 
Right  to  have  been  ufed  after  the  fame  Manner,  and  is  no  more  than  what  is  praftiftd  in  all  Civil  Wars,  where  there  aie  juft  Force*  on  either  Side.  Thefe  Pibdeges  be- 
ing allowed  him  when  he  wasa  pubiick  Pcrfon,  and  in  Poffiflion  of  a Kingdom,  could  be  no  jult  Rcefon  to  induce  any  to  imagine  that  they  would  be  pennitlol  him  when 
lie  was  reduced  to  a private  Condition  : much  lefs  is  it  fuch  a Prcfumption  as  is  fufiicicnt  to  excufe  them,  who  afted  by  his  Commiflion,  from  I'uffcring  a*  Pirati  ■.  The 
very  taking  a Commiflion  from  him,  after  he  was  reduced  to  a private  Condition,  to  aft  againft  their  own  Nation,  wasa  Dcmimllialion  that  the  Govern  nunt  was  no  longer 
in  his,  hut  other  Hands,  who  could  not  rcafonably  be  prefumed  would  allow  tliat  he  had  ftill  any  Right,  or  that  they  that  acted  by  his  Commilfion  fliould' lie  dealt  with  .>* 
if  he  flill  had  a Right ; but  that  they  fliould  he  ufed  as  if  they  afted  by  no  Commiflion,  or  what  is  .ill  one,  a null  or  invalid  one.  Their  pretending  to  believe  he  has  Kill  4 
Riilit,  is  no  more  an  Excufe  in  the  Calc  of  Piracy,  than  of  Treafon,  which  every  Traitor  may  pretend  to. 

A*  to  the  Story  of  Antonie,  the  Doftor  is  (to  fnppofe  no  worfe)  abominably  miftaken  iu  the  veiv  Foundation  5 fer  they  that  differed  by  the  Spaniards  ar.  Pirates,  were 
French,  who  had’  not  their  Commiffions  from  .Lunnio,  hut  from  their  own  King,  as  AJberusu  Qrntiiis,  who  mentions  this  Story,  Lib.  1.  tap.  4.  faith,  At  ifi/if  ll/  .'o-in  n 
r<:a  'an  frsijfe  Pi  eat  ns,  per  literal  quas  Reg'u  fui  ejlcndebar.l,  etii  Regi  ferviebant,  mm  Antonio,  et  Ji  inaxime  pro  Antonio,  quod  illoi  non  tangcbal.  Autl  Conptaggius,  who  i>  llie 
Hi  dorian  he  refer-,  to,  and  who  has  given  an  excellent  Account  of  that  War,  faith,  It  was  the  Royal  Navy  of  Prana  (which  is  very  improbable  did  aft  by  any  Authority  but 
that  of  the  French  King's')  fet  out,  as  he  words  it,  Regis  fub  Aufpieiis,  with  which  the  Sfanjh  licet  engaged,  and  had  the  good  Fortune,  after  a long  and  bloody 
Fight,  to  rout  it,  and  took  3bovc  five  hundred  Prifoners,  of  which  almuft  the  firth  Part  were  Perfons  of  Quality,  whom  the  Spani/b  Admiral  was  le- 
fjlved  to  facriftce  as  Pirates,  becaufe  the  French  King,  without  declaring  War,  had  fent  them  to  the  A ffi  fiance  of  Antonio  : Againlt  which  Proceedings  the  Officer*  of 
thcSpanif!'  Fleet  murmured,  and  reprefented  to  their  Admiral,  that  they  were  not  Pirates,  becaufe  they  had  the  Frenrb  King's  Commiflion  ; but  That  they  chiefly  infilled 
on,  wait  the  ill  Cnnfcqucuce  it  would  be  to  thcmfclves,  who,  if  they  fell  into  the  Hands  of  the  French,  mult  expect  ihe  fame  t'figc.  A 1 to  the  French  Kiug’v  afti fling 
tenia  without  declaring  War,  they  fuppofed,  that  before  the  Sea  Fight,  the  two  Crown*  might  be  fhid  to  be  in  a State  ofWar,  by  Rcafon  of  lirqUcnt  Engsgemrti:  • they 
hid  in  the  Low  Countries.  This  is  the  Account  Conejlaggius  gives  of  it,  which,  how  little  it  it  to  the  Purpofe  the  Doftor  quoted  it  for,  i*  fo  viliblc,  that  Vlicrc  ■>  nu  Need 
oi  any  Word*  to  fliew it.  But  granting  (as  the  Doftor  fuppofctb)  that  Antonio  never  had  any  Right,  or  at  lealt  the  Spaniards  would  never  allow  he  had  ai.y  i yet  it  ia  evi- 
dent from  the  Hiftoeian,  that  they  allowed  him,  during  PolTdlion,  the  lame  Privilege*  as  tile  late  King  had  during  the  War  in  Ireland  .*  And  if  the  Spaniards,  by  the  I .w 
of  Nations,  after  Antmio  v.as  driven  from  liii  Kingdom,  might  treat  thofe  that  acted  by  his  Commiflion  aa  Pirates,  why  may  not  I he  F.ugUjb  deal  alter  the  fame  Manner 
with  thofe  that  aft  by  the  late  King's  Commiflwo,  fmcc  they  look  on  him  to  he  in  the  fame  Condition  a*  the  Spaniards  did  on  Antonio,  without  a Kingdom,  or  Right  to 
one  ? What  Difference  can  that  make,  that  one  had  never  a Right,  and  tbc  oilier,  though  he  had  once  aRight,  has  loft  it  l 

Thefe  two  Civilians,  I believe,  are  the  only  Pcrfotn  pretending  to  be  Lawyers,  that  arc  of  Opinion,  That  a King  without  a Kingdom,  nr  Right  to  one.  has,  by  the 
Daw  of  Nations,  a Right  to  grant  Commiffions  to  Privateers,  cfpccuUy  if  they  arc  Subjefts  (as  they  have  acknowledged  it ) to  that  King,  againft  whom  they,  by  their  Crmi- 
itilffion.i,  ire  to  aft.  Upon  what  Account  can  fuch  a Pcrfon  claim  thefe  Privileges  ? Or  for  what  reafon  fliould  Mankind  pay  them  to  him,  more  than  to  other  private 
Perfons?  Are  thefe  Privileges  like  the  Charms,  or  indelible  Charaftcrs,  the  Pap:, Is  fky,  .11  e infeparabie  from  the  Pcrfon?  of  their  Pricfls?  Which,  whatever  it  be  in  Ecck - 
fsafl'CaU,  is  no  fmall  Bigotry  and  Phanaticifm  in  Civil  Affairs.  And  it  i»  the  I bight  of  Folly,  Madncfs,  and  Snpcrllition,  to  believe  that  the  People,  who  have  eutmllcd 
tome  one  amoagft  them  with  Power  for  no  other  End  but  for  protecting  them,  can,  upon  no  Account  whatever,  refume  it- 

4.  That 
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That  a King  may  continue  to  wagi  VVjr  after  he  is  difpoficffed  of  his 
Kingdom,  awT  be  reputed  lt.ll  an  Enemy  by  the  Law  of  Nations,  and 
coitfcqucntly  all  thofe  of  his  Subjc£ts  that  continue  ftill  with  him,  with- 
out transferring  their  Allegiance  to  the  PoDeObr,  be  reputed  and  treated  as 
Enemies  ; for  it  would  be  abfurd  to  fay.  That  the  King  may  continue 
in  War,  where  the  Subjects  cannot. 

That  King  7 amts  having  no  .Erarium,  or  Treafury,  (in  cafe  it  be  fo) 
as  has  been  alledged  againft  the  Validity  of  his  Commiffion,  is  no  more 
Senfc,  than  it  would  be  to  fay.  That  no  Prince  by  the  Law  of  Nations 
can  continue  War,  but  at  his  own  Charge. 

That  the  War  between  King  IViUiam  and  King  Jamts  continued  on, 
after  King  James  and  his  Forces  left  Ireland , and  that  die  Articles  upon 
the  Surrender  of  Limerick , admit  it  fo  to  do,  if  the  permitting  fo  many 
Thoufand  Men  with  Arms,  Horfcs,  Guns,  and  Ammunition  to  go  into 
France  to  King  James , to  ferve  as  Soldiers,  commiflioned  by  him,  may  be 
any  Proof  of  fuch  Admiffion. 

That  the  faid  Article  being  figned  by  Lieutenant-General  Ginkle , Li- 
merick and  other  Places  having  been  furrendered  upon  the  Faith  of  thofe 
Articles,  all  concerned  in  them,  ought  by  the  Law  of  Nations  to  have  the 
full  Benefit  of  them;  and  that,  although  they  bad  never  afterwards  oien 
confirmed. 

That  King  James  is  {till  actually  in  War,  and  in  Confederacy  with  the 
King  of  Franc/-,  that  many  Thoufand  Englijh,  Scotch  and  Irijh  ftill  acl 
under  Commiffion  from  King  James , in  conjunction  with  tlie  French 
Forces:  That  they  have  hitherto  been  difeharged  and  exchanged  bv  the 
Confederates,  (as  Prifoncrs  of  War)  though  taken  fighting  again  ft  the 
En"iijb  that  a£l  under  King  H'illuim  s Commiffion;  and  if  fo.  Why  are 
K\n”James'$  Commiflions  annuli,  and  nothing  at  Sea  ? 

That  King  James  and  the  King  of  Frame  being  confederated  together 
in  War  againft  England , it  matters  not  in  the  Judgment  of  the  Law  of 
Nations,  under  which  of  the  Confederates  Commiffion  the  SubjciSls  of 
cither  adt  ; whether  under  King  James  or  the  King  of  France’ s j but  the 
Enemy  without  Diftincfion,  if  either  Subject  act  under  cither  Commif- 
fion,  ought  by  the  Law  of  Nations  to  treat  them  as  Enemies  and  Prifon- 
crs of  War. 

That  where  two  King?  join  in  War  againft  one  another,  after  one  of 
them  has  loft  Part  of  his  Dominions,  (as  King  James  had,  when  the  King 
of  France  fent  him  Forces  into  Ireland)  and  foon  after  he  became  wholly 
difpoficfi'ed,  would  it  not  be  abfurd,  for  any  one  to  fay  upon  this  Cafe, 
That  it  was  abfurd  by  the  Law  of  Nations  for  the  one  King  to  aflift  or 
join  with  the  other,  after  that  he  had  loft  Part  of  his  Dominions  ? or  if  he 
does,  that  yet  notwithftanding  the  War  is  wholly  at  an  End  as  to  the 
Lofer,  and  he  becomes  a private  Pcrfon,  though  never  fo  many  of  his 
Subjects  follow  him  in  Warlike  Manner  by  Capitulation  from  the  Ene- 
my, or  that  thefe  Subjects  are  di fabled  by  the  Law  of  Nations,  to  accept 
any  Commiffion  from  him,  (or  his  Confederate  King  by  his  Confcnt)  or 
ferve  him  any  moic  as  their  King  : Or,  if  they  do,  that  this  will  notex- 
cufe  them  from  being  Pirates  and  Traitors  to  the  Difpoffcffor.^ 

That  the  Law  of  Nations,  to  the  Judgmentof  which  our  Cafe  only  be- 
longs, is  thcGreatand  Imperial  LawofRightand  Equity  that  judges  of  the 
Rights  of  Kings  and  Nations,  with  refpe£t  to  each  other,  and  of  the  Rights 
of  War,  and  of  the  Rights  of  Peace  ; and  all  Nations  with  refpect  to  this 
Law  are  confidcrcd  as  one  great  Corporation,  and  each  Kingdom  or  Na- 
tion but  as  a Tingle  Member  or  Parc  of  this  Corporation.  And  therefore 
this  Law,  or  any  Rule  of  Right,  or  Notion  of  it,  cannot  be  altered,  con- 
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eluded  orefiopped  by  any  Votes,  Ordinances  or  Siafiites  of  any  particular 
Nation  or  Kingdom. 

That  every  Lawful  Eftablifhed  King,  in  the  Notion  of  this  Law,  has  a 
Right  to  hold  his  Kingdom,  during  his  Life  ; and  that  in  cafe  it  be  any 
fuch  King’s  Misfortune  to  be  difpoiTefied  through  any  War  or  Invafion, 
That  he  has  Jus  Belli  pro  R/gn:  Recuperation,-,  and  a Right  to  the  Affift- 
anceof  any  other  Prince,  who  fhall  think  fit  to  join  with  him  for  the  Re- 
covery of  his  Kingdom,  as  being  as  much  his  Legal  Remedy,  as  lor  any 
private  Perfon  for  the  diflehsing  his  Freehold  by  "the  particular  Laws  of 
any  particular  Kingdom. 

I'hat  ’tis  alfo  a Notion  and  Rule  of  this  Law,  That  no  Lawful  King 
can  !ofe  the  Name  and  Title  of  King,  unlefs  he  reiign  or  abdicate  his 
Kingdom  ; and  that  every  Abdication  or  Refignation  ought  to  be 
the  Voluntary  and  Intentional  A£l  of  fuch  King  fo  to  do,  or  elle  that  it 
is  no  Abdication  or  Reiignation.  That  every  fuch  Abdication  or  Rcfig- 
nation  by  this  Law  rauft  appear  otherwife  to  the  Judges  of  this  Law,  than 
only  by  a Vote  or  Statute,  made  only  by  the  Prince  and  Pcrfons  in  Pof- 
feffion  of  the  Kingdom  of  fuch  luppofed  Abdicated  King ; or  otherwife  thefe 
Judges  cannot,  by  the  Law  of  Nations,  admit  it  to  be  in  any  Cafe,  wherein 
the  Writ  or  IfTues  of  the  fame  Cafe  turns  upon  fuch  Abdication : Efpecialty, 
if  fuch  King  continued  to  act  as  a King,  and  to  grant  Commiffions  as 
fuch,  fcfr.  For  if  once  fuch  a Vote  or  Statute  fliould  be  admitted  as  Evi- 
dence in  our  Law,  (would  thefe  Judges  fay)  no  Prince  once  out  of  Pof- 
feffion,  however  he  came  fo  to  be,  could  retain  any  Right  to  his  Kingdom  : 
or  the  very  Nameof  a Prince,  unlefs  his  Enemy  would  pleafe  to  let  hint  * 
For  it  would  be  no  more  than  for  the  Enemy  to  vote  that  the  Prince  has  Rc- 
figned  or  Abdicated,  and  there  woulJ  be  an  End  of  the  Prince  ami  his 
Right;  as  to  be  fu  re  no  prevailing  Enemy  would  omit  to  do,  if  fuch,  or 
any  fuch  Vote,  or  Law  made  among  thcmfclvcs,  would  by  the  Law  of 
Nations  utterly  conclude,  and  unking  the  difpoffefled  Prince,  and  diflblve 
all  Relation  between  him  and  his  Subjedls,  as  confequenrly  it  mull  do; 
and  that  therefore,  however  the  Party  nuking  fuch  Vote,  and  receiving 
Protection  from  the  Prince  in  Pofleffion,  may  be  eftopped  and  bound  by 
it  by  their  own  A£ls  and  Confents,  yet  in  the  Eye  of  the  Law  of  Na- 
tions, (which  alters  not)  he  continues  in  all  the  Circumftanccs  and  Rights 
of  a difpoflefled  Prince,  until  he  fltall  appear  to  have  Religned  or  Abdi- 
cated, according  to  the  Law  of  Nations. 

Laflly,  Wc  molt  humbly  propofc,  and  appeal  to  your  LordOiips  Con- 
fiJcrations,  whether  the  Articles  of  Limerick,  which  were  produced  at  our 
Trial,  and  arc  ready  to  produce  to  your  Lordihips,  and  the  very  reputed 
Power  (in  cafe  he  had  no  other)  King  James  has  hitherto  had,  and  ufed, 
of  granting  Commiflions,  and  all  that  have  hitherto  a£lcd  under  his  Com- 
miffion having  been  ufed  and  treated  as  Soldiers  and  Seamen  ailing  under 
real  and  valid  Commiffions,  be  not  fufficient  to  excufc  us  (who  have  ne- 
ver been  within  this  Kingdom  fincc  the  Beginning  of  the  War,  'till  wc 
were  brought Prifoners  from  the  Condemnation  of  Pirates):  And  whether 
ailing  under  the  Kingof  France  s Commiffion,  being  in  Amity  and  League 
with  King  James,  and  by  his  Content,  can  be  in  us  Treafon  againft  King 
IViUiam , who  never,  in  any  Refpeil,  received  his  Protection,  but  adhered 
all  along  to  King  James,  as  to  out  King,  and  fought  againft  King  Wil- 
liam, as  King  James' s Enemy. 

Thefe  Confidcrations  are  humbly  fubmitted  to  your  Lordfhips,  be- 
ing, as  wc  conceive,  of  thegreateft  Confequence  to  all  the  Subjects 
of  England , as  the  Cafe  may  fometimes  happen. 

However,  fomc  of  them,  if  not  all,  were  executed. 
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TlseVtte  or  Refolution  and  Orders  made  lj  the  Lords  Spiritual  and  Temporal 
in  Parliament  AJfembleJ , relating  to  William  Fuller,  and  the  Boots  pub- 
lijhed  bp  him  (a). 

Die  Lunes  I g Januarii , 1 701 . 

WHEREAS  by  Order  of  the  Houfe  of  Peers,  of  the  Twelfth  In- 
(lnnt,  William  Fuller  was  Ordered  peremptorily  to  produce  before 
their  Lordihips  this  Day  Mr.  Thomas  Jones  ; and  Mr.  Fuller  attending  at 
the  Door,  was  called  in,  and  afkcd  Icveral  Quellions  relating  thereunto  ; 
but  the  faid  Fuller  not  producing  the  faid  Thomas  Jones , nor  making  any 
fatisfadlory  Excufc  to  the  Houfe  for  his  uot  producing  of  him:  The  Houfe 
came  to  the  following  Kefolution,  viz. 

it  is  Relblved  by  the  Lords  Spiritual  and  Temporal  in  Parliament  Af- 
fcmbled,  That  in  the  Books  publilhed  by  William  Fuller , one  intitled, 
Original  Letters  of  the  late  King’s,  and  others , to  bis  great/fi  Friends  in  Eng- 
land; the  other  intitled.  Twenty  fix  Depojitions  of  Pcrfons  of  Quality  and 
Worth , arc  contained  divers  Falfr,  Malicious,  and  Scandalous  Matters, 
rcfledling  upon  feveral  Members  of  both  Houfcs  of  Parliament ; which  are 
of  dangerous  Confequence  to  the  Government. 

And  thereupon  the  following  Orders  wcic  made  : 

It  is  ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  Af- 
fembled,  That  the  Directions  of  this  Houfe  given  to  the  Warden  of  the 

fat  Pi,-  Aiir.c  19  JanuarE,  1701.  It  is  Ordered  by  the  Lords  Spiritual  and  Tempon. 
reining  In  IFUliam  Fuller,  and  the  Books  Publilhed  by  him,  lliail  be  forthwith  Printed 
til  Jarre  »J.  William  Fuller,  that  branded  and  infamous  Importer,  being  by  an 
falfc  and  fcandalous  Ubrls,  the  one  entitled  Original  Letters  of  the  late  King  James, , 
ef  Perjons  of  Sfaliij  end  Worth,  rcflcAiug  upon  leveral  Members  of  both  Houfe*  ©f 
was  brought  to  the  guest's  Bench  Bar,  where  Sentence  was  pronounced  upon  him, 
fence  ; That  he  (liould  (hind  Three  Times  in  the  Pillory,  and  afterwards  be  Cent  to 
Till  the  14th  of  Odoher  next,  and  that  he  fliould  remain  in  Curtody,  'till  he  paid  a Fine 
and  was  moll  unmercifully  bandied  by  the  Mob  at  Cbarisig-Crofs  and  Temple- Bar,  but  w 
Pag.  53. 

(d  Pie  Sahiati  9 Maii,  i-tq:.  It  is  Ordered  by  the  Lords  Spiritual  and  Temporal 
Matter,  be  Printed  and  i'ubiifficd.  Matth.Jobnfor.,  C!rr‘  Parliament  or'- 


Fleet,  the  Eighth  Inftant,  that  he  fhould  not  confine  William  Fuller  fur- 
ther than  he  ufed  to  be,  be  fet  afide  and  vacated  ; and  that  William  Fuller 
{hall  be,  and  he  is  hereby,  committed  Prifoner  to  the  Prifon  of  the  Fleet. 

It  is  Ordered  bv  the  Lords  Spiritual  and  Temporal  in  Parliament  af- 
fembled,  'I'hat  His  Majcfty’s  Attorney-General  do  forthwith  profecute 
William  Fuller,  according  to  Law,  for  writing  and  publifhing  the  faid 
Falfc, Malicious  and  Scandalous  Matters;  and  that  his  Majefty’s  faid  At- 
torney-General do  alfo  forthwith  profecutc  Mr.  Peter  Buck  and  Mrs. 
— Baldwin , who  Printed  and  Publilhed  William  Fuller's  faid  Books  (b ). 

Mattb.  Johnfon , Cler*  Pari  i amen  tor.’ 

The  Proceedings  and  Refolution  of  the  Right  Honourable  the  Lords  Spiritual 
and  Temporal  in  Parliament  AJfembled,  on  Saturday  the  Ninth  of  May, 
1702,  upon  Part  of  the  Preface  to  the  Book,  intitled,  TheHiftory  of  the 
laft  Parliament,  began  at  Wejlminfler  the  Tenth  Day  of  February , in 
the  Twelfth  Year  of  the  Reign  of  King  William , Anno  Domini  1 700  (e)t 

Die  Luna  4 Maii,  1702. 

/■’’Om plaint  being  made  to  the  Houfe,  of  a PalTage  in  the  Preface  oi  a 
Printed  Book,  intitled,  The  Hijhry  of  the  laft  Parliament,  began  at 
WeflminRer  the  Tenth  Day  of  February,  in  the  Twelfth  Year  ej  the  Reign 
of  King  William,  Anno  Domini  170G. 

The  Paflagc  was  read  to  the  Houfe,  and  is  as  follows,  vis, 

in  Parliament  Affembled,  Thsttbc  Vote  or  Refolution  am!  Orders  made  (his  Day 
and  Publilhed.  Mattb.  Johnfon,  Cler’  Parliamcntfir/ 

Order  of  the  Houfe  of  Lords,  of  the  19th  of  J.tmiarj,  profccuted  for  Publifliing  two 
!"J  Others,  to  bis  greate#  ErierM  in  England  ; the  other  called,  Tvjentj-Jix  Vepsfitions 
Parliament  (particularly  the  Earl  of  Nottingham/,  and  being  fully  cOnvtfled  thereof. 
That  he  fhould  appear  in  all  the  Courts  of  Wefimiujtcr,  with  a Paper,  denoting  his  Of- 
thc  Iloufe  of  Correction  in  London,  there  to  be  whipped  and  continued  lo  hard  Lalwur, 
of  icc©  Marks.  Puifuant  tothis  Sentence,  Fuller  flood  Three  Times  in  the  Pillory, 
as  snore  favourably  ufed  before  the  Kept!  Exchange.  Armais  of  Queen  Anne,  Vol.  r. 

in  Parliament  AITcmblcd,  That  the  Proceedings  of  this  Houfe,  in  Relation  to  this 

And < 
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49-  Rcfolutions  of  the  Houfe  of  Lords,  i ° A.  { So  ) 


« And  perhaps  there  was  a third  Thing  in  Prol'peft  of  deeper  Reach 

* than  all  thefc;  which  was.  That  fliauld  it  have  ulcafed  God,  for  our  Sins, 

* to  have  (hatch'd  from  us  the  King  on  the  fudden,  by  Chance  of  War, 

« or  other  fatal  Accident,  during  the  Tumult  of  Arms  Abroad,  and  the 

* Civil  Diforders  they  had  rais’d  among  us  at  Home,  and  a numerous, 

» corrupt,  licentious  Party  throughout  the  Nation,  from  which  the  Houf 
‘ of  Commons  was  fometimes  not  free,  they  might  entertain  Hopes  from 

* the  Advantage  of  being  at  the  Helm,  and  the  Affiftancc  of  their  Rabble, 

* to  have  put  in  Pra&ice  their  own  Schemes,  and  have  given  us  a new 

* Model  of  Government  of  their  own  Projc&ion,  andfo  to  have  procured  to 

* themfelves  a lading  Impunity,  and  to  have  mounted  their  own  Bead,  the 

* Rabble,  and  driven  the  fober  Part  of  the  Nation  like  Cattle  before  ’em. 

4 That  this  is  no  groundlefs  Conjecture,  will  readily  appear  to  any  con- 

* fidering  Perfons,  from  the  Treatment  Her  Royal  Highnefs  the  Princefs 
« of  Denmark , the  Heirefs  Apparent  to  the  Crown,  met  with  all  along 
« from  them  and  all  their  Party.  They  were  not  contented  to  Ihew  her  a 
4 condant  Neglect  and  Slight" themfelves,  but  their  whole  Party  were  in- 

* ftrucled  to  treat  her  not  only  with  Difrefpect,  but  Sp;ght;  they  were 
‘ bufy  to  traduce  her  with  falfc  and  fcandalous  Afperiions ; and  fo  far 
‘ they  carried  the  Affront,  as  to  make  Her  at  one  Time  almod  the  com- 
‘ mon  Subject  of  the  Tittle-Tattle  of  almod  every  Coffec-Houfc  and 
‘ Drawing-Room,  which  they  promoted  with  as  much  Zeal,  Applica- 
« tion,  and  Venom,  as  if  a Bill  of  Exclufion  had  then  been  on  the  Anvil, 

* and  thefc  were  the  Introductory  Ceremonies.’ 

It  was  thereupon  Ordered  by  the  Lords  Spiritual  and  Temporal  in 
Parliament  AlTcmblcd,  That  Francis  Csggan,  Robert  Gibftsn , and  Thomas 
Htdgfin,  for  whom  the  fatd  Book  is  mention’d  to  be  printed,  (hall,  and 
they  arc  hereby  required  to  attend  this  Houfe,  on  Saturday  next  at  Eleven 
Of  the  Clock. 

Die  Merckrii,  6 Mali,  1 702. 

The  Houfe  being  inform’d.  That  Doctor  Drake  own’d  him  fell'  to  be 
the  Author  of  a Book,  intitlcd,  The  Hi/lory  of  the  lajl  Parliament,  for 
printing  whereof  fomc  Bookiellers  arc  Ordered  to  attend  on  Saturday  next; 
and  that  he  deft  red  he  might  be  appointed  to  attend  at  the  fame  Time: 
Thereupon  it  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parlia- 
ment Aflembled,  That  Doctor  Drake  do  attend  this  Houle,  on  Saturday 
next  at  Eleven  of  the  Clock. 

Die  Sahhati , 9 Mali,  1702. 

After  reading  the  Order  made  the  Sixth  Inftant,  at  the  Define  of  Do£tor 
Drake  for  his  Attendance  this  Day,  the  Houfe  took  into  their  Con  fulcra - 
tion  the  above-mentioned  Paragraph.  After  the  Reading  whereof.  Doctor 
Drake  was  called  in,  and  the  Order  of  the  Sixth  Inftant  read  to  him. 

The  Lord  Keeper  afk’J  him  what  he  had  to  fay  concerning  the  faid 
Book?  And  the  Book  and  the  faid  Paragraph  being ihew’d  him,  he  owned 
he  writ  the  Book,  and  that  Paragraph  in  particular;  and  he  thought  he 
had  juft  Reafon  to  write  it,  he  having  heard  her  Highntfs  talk'd  of  dif- 
xdpteft fully  in  almoft  every  Codec- Houle. 

Then  he  withdrew. 

And,  after  fome  Debate,  was  call’d  in  again ; and  the  Lord  Keeper  told 
him.  The  Houfe  was  not  fatisfied  with  what  he  had  faid,  but  thought  he 
trifled,  and  required  him  to  acquaint  the  Houfe  with  the  Grounds  of  his 
writing  that  Paragraph. 

He  anfwer’d,  He  found  it  mentioned  in  divers  anonymous  Pamphlets 
publilh’d  at  that  Time,  and  hoped  it  was  no  Hurt  to  anfwcr  thofe  Pam- 
phlets, and  dcfircd  Time  to  recollect  what  thofe  Pamphlets  were ; and 
then  withdrew.  * 

After  fome  Time  he  was  call’d  in  again,  and  alkcd  the  following 
Qucflions,  viz. 

If  he  could  charge  any  Pcrfon  or  Perfons  in  the  Kingdom,  with  the 
Matters  a flirted  by  nim  in  that  Paragraph  ? 

To  which  he  Anfwer’d,  That  he  did  not  know  any  fuch  Perfon. 

Then  he  was  afk’d.  Whether  he  had  heard  any  other  Perfons  fay. 
That  they  could  charge  any  Pcrfon  whatfoever  with  the  Matters  con- 
tain’d in  that  Paragraph  ? 

He  laid,  He  did  not  know  of  any  fuch  Pcrfon. 

Being  farther  afle’d,  If  he  had  any  other  Grounds  beftdes  the  Pam- 
phlets, and  what  thofe  Pamphlets  were  ? 

He  laid.  He  had  no  other  Grounds  beftdes  the  Pamphlets ; and  named  the 
fevcral  Pamphlets  following,  as  the  Ground  of  writing  that  Paragraph,  viz. 

The  Two  Legion  Letters;  The  Black  Lift;  The  Jura  Pepuli  Angli- 
cani  j and  Tolassd' s Realons  for  inviting  over  the  Princefs  of  Hanover. 

And  being  afk’d.  If  in  any  one  of  thefe  Pamphlets  there  was  any  thing 
faid  about  fetting  afidc  die  prefent  Queen  ? 

He  anfwer'd,  He  did  not  remember  there  was. 

Then,  he  being  withdrawn,  the  faid  Paragraph  was  taken  into  Con- 
federation, and  it  was  propofed  to  pafs  a Cenfure  thereupon. 

And  after  Debate, 

This  Queftion  was  put.  That  a Cenfure  (hall  be  now  put  upon  die 
faid  Paragraph. 

It  was  Refolved  in  the  Affirmative. 

Then  this  Queftion  was  put.  That  in  the  Preface  of  the  Book,  in- 
filled, The  Hi/lory  of  the  Inf  Parliament , began  at  Weftminfter  the  Tenth 
Day  u/Fcbruary,  in  the  Twelfth  Year  of  the  Reign  of  King  William,  Anno 
Domini  17OC,  there  arc  fevcral  Exprcfiions,  which  are  Groundlefs,  Falfe, 
anil  Scandalous,  tending  to  create  Jealoufies  in  Her  Majefty  of  Her  People, 
and  to  caufe  great  Milunilerftanditigs,  Fears,  and  Difputes  amongft  the 
Queen’s  Subjects,  and  to  difturb  the  Peace  and  Quiet  of  the  Kingdom. 

It  was  Rcfolvcd  in  the  Affirmative. 

It  is  Refolved  and  Declared  by  the  Lords  Spiritual  and  Temporal  in 
Parliament  Aflimbled,  That  in  the  Preface  of  a Book,  intided.  The 
Rijhry  of  the  l, if  Parliament , began  at  Weftminfter  the  Tenth  Day  of  Fe- 
bruary, in  the  Twelfth  Year  of  the  Reign  of  King  William,  Anno  Domini 
17CC,"  ( written  by  Dodlor  Drake,  as  he  own’d  at  die  Bar)  there  are  fevcral 
LxprclHons  which  are  Groundlefs,  Falfe,  and  Scandalous,  tending  to 
create  Jealoufies  in  Her  Majefty  of  Her  People,  and  to  caufe  great  Mif- 
nm.:rlh.»dings.  Fears,  and"  Difputes  amongft  the  Queen’s  Subjects,  and 
to  difturb  the  Peace  and  Quiet  of  the  Kingdom. 


It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  Af- 
fcmblcd.  Tint  Her  Majefty’s  Attprney-Gcneral  do  forthwith  cfftclually 
profecute  the  faid  Do&or  Drake  for  having  writ  the  faid  Paragraph. 

The  Proceedings  and  Reflation  of  the  Right  Honourable  the  Lords  Spiritual 
and  Temporal  in  Parliament  Affmbltd,  on  T uefday  the  Twelfth  of  May, 
1702.  upon  the  Paragraphs  contain’d  in  Page  89  and  90,  of  the  Book,  in- 
titled,  1 om  Double  Return’d  out  of  the  Country  : .Or,  The  True 
Picture  of  a Modern  Whig , fet  forth  in  a Second  Dialogue  between 
Mr.  fling  love  and  Mr.  Double , at  the  Rummer  Tavern  in  Sfuctn-firea  *. 

Die  Mart  it,  12  Mail,  1702. 


' | ' H E Order  being  Read  for  the  Matter  and  Wardens  of  the  Stationery 
Company,  and  John  Nutt,  to  attend,  to  give  an  Account  of 
what  they  have  done  in  Order  to  find  out  the  Author  and  Printers  of  the 
Book,  intitlcd,  Tom  Double  return'd  out  of  the  Country : Or,  The  Trot 
Piflure  of  a Modern  Whig,  fet  forth  in  a Second  Dialogue  between  Mr . 
Whiglove  and  Mr.  Double,  at  the  Rummer  Tavern  in  Qucen-ftrcet. 
They  were  call’d  in,  and  Mr.  Nutt  faid,  That  Mr.  Barber,  the  Printer, 
gave  him  the  Book  to  Publiftl,  and  they  withdrew. 

Then  the  Houfe  went  intoConfidcration  of  the  Paragraphs  in  the  Sgth 
and  90th  Pages  of  the  faid  Book,  which  were  read,  as  followeth,  viz. 

4 Whiglove.  I find  we  have  mifearried  in  one  great  Defign,  the  Train 
‘ would  not  take,  we  were  very  hot  upon  it  juft  before  the  Parliament 
4 met,  all  the  WhigCofFce-Houfes  rung  how  ncceflary  ’rwas  to  break  into 

4 the  Adis  of  Settlement,  and  to  exclude 

4 Double.  Mum,  Whiglove,  talk  no  more  upon  the  Subject,  I befetch. 

* you ; frcih  Orders  arc  iffued  out,  and  fincc  wc  are  not  ftrong  enough  to 
4 make  it  go,  and  that  on  the  contrary  it  has  alarm’d  and  provok’d  all  forts 

* of  Men,  we  are  now  directed  to  fay,  That  never  any  fuch  Thing  was 

* intended  by  our  Party,  tho‘,  God  knows,  it  was  the  whole  Dilcourfe  of 

* all  our  Clubs.  Under  the  Rofe,  this  was  one  of  thofe  Embrio’s  that 
‘ proved  abortive  upon  the  30th  of  December  laft;  but  tho’  it  be  not  fcafon- 
4 able  to  ftir  in  it  now,  never  fear  our  abandoning  a wicked  Defign,  wc 
4 never  quite  lay  slide  any  Mifchief : however,  fincc  it  has  already  open'd 
‘ the  Eyes  of  a great  many,  and  weaken’d  our  Intcreft  among  fevcral  of 
‘ our  own  Side,  whom  (with  Grief  of  Mind  1 fpcak  it)  wc  cannot  work 
4 up  to  be  guilty  of  fo  much  Injuftice,  let  us  take  all  Occafions  of  decla- 
4 ring.  That  wc  will  not  violate  thefc  Acts  upon  any  Account  whatfoever ; 

* which  wc  may  the  more  fafely  do,  becaufe  you  know  ’tis  our  Principle, 

‘ not  to  think  that  we  are  bound  by  any  Piotcftations  wc  make,  cither  in 
‘ Private  or  in  Publick  ; and’ tis  one  of  the  great  Advantages  we  have  over 
4 the  reft  of  our  Fellow-fubjedts,  that  wc  can  fetter  the  Conferences  of 
4 others,  while  our  own  are  at  perfect  Liberty.' 

Then  it  was  propofed  to  pafs  the  fame  Cenfure  on  thefe  Paflages,  as 
was  balled  on  Part  of  the  Preface  of  Dr.  Drake's  Book. 

After  Debate,  the  Queftion  was  put. 

Whether  the  Houfe  iball  be  now  adjourn’d  ? 

It  was  refolv’d  in  the  Negative. 

Then  this  Qiicftion  was  propofed. 

That  in  the  Paragraphs  which  have  been  read,  contain’d  in  the  89th 
and  90  th  Pages  of  the  Book,  inti  tied,  Tom  Double  return’d  out  of  the  Country , 
&c.  there  are  fevcral  Exprcfiions  which  are  Groundlefs,  Fallc,  and  Scan- 
dalous, tending  to  create  Jealoufies  in  Her  Majefty  of  Her  People,  and 
to  caufe  great  Mifundcrilandings,  Fears,  and  Difputes  amongft  the 
Queen’s  Subjects,  and  to  difturb  the  Peace  and  Quiet  of  the  Kingdom, 
Then  this  Queftion  was  put. 

Whether  the  Words,  Groundlefs,  Falfe , and  Scandalous,  fhall  be  left 
out  of  the  Queftion  ? 

It  was  refolved  in  the  Negative. 

Then  the  main  Queftion  was  put. 

That  in  the  Paragraphs  which  have  been  read,  contain'd  in  the  89th 
and  90th  Pages  of  the  Book,  intitlcd,  Tom  Double  retim'd  out  of  the  Gaun- 
try, & c.  there  are  fevcral  Exprcfiions  which  arc  Groundlefs,  Falfc  and 
Scandalous,  tending  to  create  Jealoufies  in  Her  Majefty  of  Her  P ople, 
and  to  caufe  great  Mifunderftandings,  Fears  and  Difputes  amongft  the 
Quceii’s  Subjects,  and  to  difturb  the  Peace  and  Quiet  of  the  Kingdom  l 
Jt  was  Refolved  in  the  Affirmative. 

It  is  Rcfolvcd  and  Declared  by  the  Lords  Spiritual  and  Temporal  in 
Parliament  Aflembled,  That  in  the  Paragraphs  which  have  been  read, 
contained  in  the  89th  and  90th  Paecs  of  the  Book,  intitlcd,  Tom  Double 
Return’d  out  of  the  Country : Or,  fixe  True  Picture  of  a Modem  Whig,  ft 
forth  in  a Second  Dialogue  between  Mr.  Whiglove  and  Mr.  Double,  at  the 
Rummer  Tavern  in  Quecn-ftreet,  there  are  feveral  Exprcfiions  which 
are  Groundlefs,  Falfc,  and  Scandalous,  tending  to  create  Jealoufies  in 
Her  Majefty  of  Her  People,  and  to  caufe  great  .Vlifunderftandirigs,  Fears, 
and  Dilputes  amongft  die  Queen’s  Suhjeds,  and  to  difturb  the  Peace  and 
Quiet  of  the  Kingdom. 

The  Reflation  and  Pioceedings  of  the  Right  Honourable  the  Lords  Spiritual  and 
Temporal  in  Parliament  Affimbled,  on  Saturday  the  Sixteenth  of  May,  1 702, 
upon  a Pamphlet,  intitlcd,  Animadvcrfions  upon  the  Two  laft  Thirtieth 
of  January  Sermons  : One  Preached  to  the  Honourable  Hou  e of  Com- 
mons : The  other  to  the  Lower  Houfe  of  Convocation  : In  a Letter. 
As  alf  upon  a Book,  intitlcd,  A Sermon  Preach'd  on  January  the  Thirtieth, 
IJ01-2,  in  King  Henry  the  Seventh's  Chapel,  before  the  Reverend 
Clergy  of  the  Lower  Houfe  of  Convocation.  By  W.  Binds,  D.  D.  a 
Prodtor  for  the  Diocefe  of  Litchfield  and  Coventry  }. 

Die  Sahhati,  16  Maii,  1702. 

("’Om plaint  being  made  to  the  Houfe,  of  a Pamphlet,  intided,  Animad- 
^ veirjma  upon  the  Two lafi  30th  of  January  Sermons-,  One  Preach’d  to  the 
Honourable  Houfe  of  Commons  : The  other  to  the  Lower  Houfe  of  Convocation  : 
In  a Letter. 

After  Reading  and  Confidcring  feveral  Paragraphs  and  Places  therein, 
and  Debate  thereupon  ; It  is  Refolved  2nd  Declared  bv  the  Lords  Spiri- 
tual and  Temporal  in  Parliament  aflembled,  That  the  Book  or  Pamphlet, 
intided,  Anieuadverfns  upon  the  Two  lajl  Tpth  of  January  Sermons  ; One 
Preach'd  to  the  Honourable  Houfe  of  Commons:  The  other  to  the  Lower 
Houfe  of  Convocation : In  a Letter , is  a Malicious,  Villainous  Libel,  contain- 


• It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  Aflembled,  That  the  Proceedings  and  Refutation  of  this  Houfe,  in  Relation  to  this  Matter,  be  forthwith 

Printed  and  PubUfit’d.  Matib.  Jolm/on,  Clcr’  Pirliamrntor’. 

* It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  Aflembled,  That  the  Refolution  aud  Proceedings  aboremeutioned,  (hall  be  forthwith  Printed  and 

Publi died.  Jfottb.  Jobn/ia,  Cler'  Paiiiamentor'. 

4 ’ ing 
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( 3 1 ) 1702.  50.  Evidence  given  at  the  Bar 

ing  very  many  Reflexions  on  King  Charles  the  Firft  of  ever-bieffed  Me- 
mory, and  tending  to  the  Subverfion  of  the  Monarchy. 

It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  A f- 
fcmbled.  That  the  Pamphlet,  intituled,  Ar.imadverfior.s  on  the  twolajl  30 tb 
tf  January  Sermons:  One  preached  before  the  Honourable  Houfe  of  Commons  : 
The  other  to  the  Lower  Htufe  of  Convocation  : In  a Letter , fhall  be  burnt  by 
the  Hands  of  the  Common  Hangman , in  the  Old  Palace-Yard,  Weftmin- 
Jler , on  Friday , the  2ad  Day  of  this  Inftant  May,  between  the  Hours  of 
One  and  T wo  of  the  Clock  in  the  Afternoon  of  the  faid  Day. 

To  the  Sheriffs  of  London  and M ddlefex, 
and  every  of  them. 

Die  S abb ali,  16  Mali,  1702  (a). 

THEN  the  Houfe  took  into  Confidcration  a Book,  intituled,  A Sermon 
preach, d on  January  the  30/A,  1701-2,  in  King  Henry  the  Seventh's 
Chapel , before  the  Reverend  Clergy  of  the  Lower  Houfe  of  Convocation,  By 
W.  Binckcs,  D.  D.  a Pro  ft  or for  the  Diecefi  r/’Luchticld  and  Coventry  (A). 
And  fome  Parts,  or  Paragraphs,  out  of  the  ninth,  tenth,  and  fifteenth 
Pages  of  the  faid  Book  being  read,  as  followeth,  viz. 

« And  firft.  As  to  the  near  Refemblance  between  the  Parties  concerned, 

‘ as  well  the  Actors  as  the  Sufferers,  comparing  thofe  in  the  Text  with 
« thole  of  the  Day. 

* And  here,  one  would  imagine,  the  latter  were  refolved  to  take  St. 

* Paul's  ExprefBon  in  the  molt  literal  Senfc  the  Words  will  bear,  Ar.d 
‘ crucify  to  themf  Ives  the  Lord  a-frejh , and  in  the  ncareft  Likenefsthat  could 
* be,  put  him  to  an  Open  Shame.  If,  with  Refpect  to  the  Dignity  of  the 
‘ Perfon,  to  have  been  born  King  of  the  Jews , was  what  ought  to  have 
‘ ikreened  our  Saviour  from  Violence,  here  is  alfo  one,  not  only  born  to 
* a Crown,  but  aXually  po  defied  of  it.  He  was  not  only  called  King  by 
* fome,  and  at  the  fame  Time,  derided  by  others  for  being  fo  called,  but 
* he  was  acknowledged  by  all  to  be  a King  ; he  was  not  juft  deeded  up 
* for  an  Hour  or  two  in  Purple  Robes,  and  falutcd  with  a Hail  King  / 

* but  the  ufual  Ornaments  of  Majefty  were  his  cuftomary  Apparel : his 
* Subjects  owned  him  to  be  their  King,  and  yet  they  brought  him  before 
‘ u Tribunal;  they  judged  him;  they  condemned  him ; and  that  they 
‘ might  not  be  wanting  in  any  Thing  to  fet  him  at  nought,  they  fpit  upon 
* him,  and  treated  him  with  the  titmoft  Contempt.  Our  Saviour’s  de- 
‘ daring  that  bis  Kingdom  was  not  of  this  World , might  like  look  ? Sort  of 
* Renunciation  ot  his  Temporal  Sovereignty,  for  the  prefent  defiring  only 
« to  reign  in  the  Hearts  of  Men  ; but  here  was  nothing  of  this  in  the  Cale 
* before  us;  here  was  an  indisputable,  unrcnounccd  Right  of  Sovereignty, 

* both  by  the  Laws  of  God  and  Man  ; he  was  the  reigning  Prince,  and 
* the  Lord’s  Anointed : and  yet,  in  defpight  of  all  Law,  both  Human 
* and  Divine,  he  was  by  direct  Force  of  Arms,  and  themoft  daring  Me- 
* thodsof  a flagrant  Rebellion  and  Violence,  deprived  at  once  of  his  Im- 
♦ perial  Crown  and  Life. 

‘ TheFaXof  this  Day  was  fuch  a vying  with  the  firft  Arch-Rcbel, 
‘ the  Apoftate  Angel,  Lucifer  ; it  was  fuch  a going  beyond  the  Old  Scr- 
‘ pent  in  his  own  Way  of  Infblcnce  and  Pride,  that  it  is  no  Wonder  if  he 
* then  began  to  raife  his  Head,  and  fet  up  for  Dominion  in  this  World, 
* when  thus  warmed  and  enlivened  by  a fiery  Zeal  in  fome,  and  Rage  in 
* others,  to  the  Degree  of  Drunkennefs,  thirlling  after,  and  fatiaiing 
* thcmlelvcs  in  Royal  BIcod ; and  in  which  refpedt  only,  heated  to  the 
* Degree  of  Frenzy  anil  Madnefs,  the  Pica  in  my  Text  may  feem  to  have 
* fome  hold  of  them,  Father , forgive  them , for  they  know  not  what  they  do.' 

After  Debate  thereupon,  it  being  propofed  to  ccnfure  thefe  Paragraphs, 
the  Houfe  came  to  the  following  Refolution  : 

It  is  Refolved  and  Declared  hy  the  Lords  Spiritual  and  Temporal  in 
Parliament  Aflembled,  That  in  the  Book  intituled,  A Sermon  preached  on 


of  the  Houfe  of  Commons,  ( 82  ) 

January  the  30 tb,  1701-2,  in  King  Henry  the  Seventh's  Chapel,  l fere  the 
Reverend  Cltrgy  of  the  Lower  Houft  of  Convocation,  by  W.  Binckcs,  D.  D, 
a PrsCItr  for  the  Diocefe  of  Lite  h held  and  Coventry  ; there  are  fcveral  Ex- 
preffions  that  give  jult  Scandal  and  Offence  to  all  Cbriftian  People. 

Then  it  being  propofed  to  Burn  this  Sermon,  this  Queftion  ;vas  put. 
Whether  this  Sermon  fhall  be  Burnt  ? 

It  was  Refolved  in  the  Negative. 

It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  Af- 
fembkd.  That  tot  Refolution  above  recited  fhall  be  communicated  to 
the  Lord  Bifliop  of  Litchfield  and  Coventry. 

The  Refolution  and  Proceedings  ef  the  Right  Honourable  the  Lords  Spiritual 
and  Temporal  in  Parliament  Ajpmhltd,  on  Saturday,  the  sloth  of  May, 
1702,  upon  Two  Puffages  in  the  Pamphlet , intituled,  I.  Reafons  for  Ad- 
dreiling  his  Majefty  to  invite  into  England  their  Highneffcs,  the  Elec- 
trefi  Dowager  and  the  EleCloral  Prince  of  Hanover.  And  likewife , 
11.  Reafons  for  Attainting  and  Abjuring  the  pretended  Prince  of  Wales, 
and  all  others  pretending  any  Claim,  Right,  or  Title  Irom  the  late 
King  James  and  Queen  Mary,  with  Arguments  for  making  a vigorous 
War  againft  France  (e). 

Die  Sabbat:,  lb  Mali,  170 2. 

/"'Omplaint  bring  made  to  the  Houfe,  of  two  Pafiages  in  the  Pamphlet* 
intituled,  I.  Reafine  for  Adds  effing  Hit  Majefiy  to  invite  into  England 
their  Highnejfes,  the  EleHrefs  D wager  and  the  Electoral  Prince  of  Hanover. 
And  likewife,  II.  Reafons  for  Attainting  and  Abjuring  the  pretended  Prince  of 
Wales,  and  all  others  pretending  any  Claim,  Right , or  Title  from  the  lute 
King  James  and  £)ufcn  Mary.  With  Arguments  for  making  a vigorous  War 
agairjl  France.  The  Pafiages  were  read  to  the  Houfe,  and  arc  as  fol- 
lowed, viz. 

1 It  appears  from  Hiftory,  that  all  free  People  have  fet  afide  the  Chil- 

* dren  of  Tyrants  for  Reafons  of  eternal  and  univerfal  Force,  as  inheriting 
‘ the  Principles  and  Defigns  of  their  Parents,  bearing  an  AffeXion  to 
‘ their  Friends,  and  owing  a Revenge  to  their  Enemies,  as  more  likely 

* to  grafp  at  a greater  Power  than  even  their  Parents,  the  better  to  fecure 

* thcmfclves  from  their  Difgrace,  and  being  under  extraordinary  Obi i- 

* gations  to  tliofe  foreign  Potentates  who  protected  or  reftored  them. 

XXXI.  ‘ In  fine,  whether  the  Abjurationhz  penal  or  voluntary,  (Tor 
‘ 1 cannot  doubt  of  one  or  the  otherl  1 hope  Cart  will  be  taken  that  it  be 

* tendered,  as  I faid  before,  to  all  Manner  of  Perfons,  not  excepting  the 
‘ King’s  Majefiy,  or  her  Royal  Highncfs  the  Princefs  f Denmark.  For  all 
‘ the  Securities  we  give  to  them,  they  owe  this  Security  to  us.  Not 
1 th3t  l doubt  either  of  them,  from  which  1 am  the  farrh’eft  of  any  Man 

* in  the  World  : But  they  both  of  them  very  well  know  what  Stories 
‘ and  Surmifes  our  Enemies  have  been  aXively  fpreading  to  amufe  and 
4 intimidate  the  People;  they  have  whifpered  horrible  Things  of  blind 
‘ anil  clancular  Bargains  ; but  CiESAR’s  Wife  ought  to  be  unfufpcXcd 

* as  well  as  innocent.’ 

It  is  Refolved  and  Declared,  by  the  Lords  Spiritual  and  Temporal  in 
Parliament  Aflembled,  That  there  are  in  the  Pamphlet,  intituled, 
i.  Reafons  for  Addreffmg  his  Majefiy  to  invite  into  England  th,ir  Highnejfes, 
the  Eletirejs  Dowager,  and  the  Electoral  Prince  y Hanover.  And  likewife, 
II.  Reafons  for  Attainting  and  Abjuring  the  pretended  Prince  of  Wales,  and  all 
others  pretending  any  Claim,  Right,  or  Title  from  the  late  King  James  and 
jjtueen  Mary.  With  Arguments  for  making  a vigorous  War  againjl  France  ; 
Aifertions  and  Infinuations  fcandalous  and  dangerous,  tending  to  alienate 
the  AffeXionsoF  the  SubjcXs  of  this  Kingdom  from  her  Majefty,  and  to 
difturb  the  Peace  and  Quiet  of  the  Kingdom. 


L.  7 he  Evidence  given  at  the  Bar  of  the  House  of  Commons,  upon  the  Complaint  of  Sir  John  Pa  e-s- 
in gton,  againjl  William  Lord  Bifop  of  Worcefter,  and  Mr.  Lloyd,  bis  Son , Together  with 
the  Proceedings  of  the  Houfe  of  Commons  thereupon*  1702.  2 A.  [cl) 


Lunts  2 die  Navembrit,  1702. 

A Complaint  being  made  to  the  Houfe  by  Sir  John  Pakington,  againft 
the  Lord  Bilhop  of  Jforcefier , and  Mr.  Lloyd  his  Son,  relating  to 
the  Rights  and  Privileges  of  the  Houfe  of  Commons; 

Refolved, 

That  a Day  be  appointed  to  take  into  Confidcration  the  (aid  Complaint. 

Ordered,  That  the  fame  be  taken  into  Confidcration  upon  Wtdnefday 
the  Eighteenth  Day  of  November  lnftant. 

Meretersi  1 8 die  Novcmbris,  1702. 

The  Houfe  (according  to  the  Order  of  the  Day)  proceeded  to  take  into 
Confiderarion  the  Complaint  made  by  Sir  John  Pakington,  the  fccond  in- 
ftanr,  againft  the  Lord  Bifliop  of  Worcefter , and  Mr.  Lloyd,  his  Son,  re- 
lating to  the  Rights  and  Privileges  of  the  Houfe  of  Commons.  And  Sir 
John  Pakington  in  his  Place  acquainted  the  Houfe,  That  he  had  reduced 
the  Matter  of  the  laid  Complaint  into  fcveral  Heads,  which  he  read  in 
his  Place,  and  arc  as  follow  : 

I.  rrHAT fom  after  the  Lift  Parliament  roft,  the  Bijhop  of  Worcefter  took 
* upon  him  to  fend  to  me  to  dftifl  from  flooding  to  be  elected  Knight  for 
that  County , and  to  threaten  me.  That  if  I would  not  defift,  he  jhould  think 
bimfelf  obliged  to  /peak  againft  me  to  his  Clergy. 


1 1.  He  fient  fome  Letters  himfef,  and  his  Secretary  fent  others , to  fcveral  of 
his  Clergy,  with  Directions  to  make  what  Jittereft  they  could  againft  me  in  their 
frjcral  Purifies , and  where  they  could  not  prevail  with  fuch  who  voted  ftngly 
for  me  in  the  laft  Election , to  give  a Vote  for  one  or  both  the  other  Candidate:, 
they  Jhiuli defer e them  to  flay  at  Home  ; and  in  order  to  this  bis  Lirdjhip  fent 
them  Copies  of  the  Pell  ft  their  refpeCtivt  Parijhts. 

HI.  die  afperfd  me  to  his  Clergy,  branding  me  and  my  Anceftsrs  with  fevc- 
ral  Vices  ; and  at  his  Confirmation  and  Vifttations  foil cited  his  Clergy  to  vote 
againjl  me,  npreftnting  me  as  vrty  unfit  to  ferve  in  Parliament,  and' threaten- 
ing them  with  his  Difpleafure,  if  they  did  not  vote  againft  me. 

IV.  He  afperfed  me  and  my  Anccjlers  to  fievtral  of  the  Laity,  who  were  his 
Tenants,  amt  threatened  them.  That  if  they  would  not  vote  againft  me,  they  Jhould 
never  renew  any  Ejlate  under  him,  and  that  he  would  fet  fuch  Marks  upon  thesis, 
that  his  Succejfon  Jhould  not  fufftr  them  nor  their  Children  to  renew  any  more. 

V . Mr.  Lloyd,  the  BtJbTp's  Son , afperfed  me,  and  gave  fcandalous  Cha- 
racters of  me  to  feveral  Freeholders,  whom  be  folicited  to  vote  againft  me,  and 
told  them,  / voted for  bringing  in  a F rench  Government. 

VI.  The  Bijhop' s Secretary  afperfed  me  to  feveral  Freeholders  in  the  like  Man- 
ner, representing  me  as  unfit  to  fit  in  the  Houfe,  threatening  them  with  thy 
Bijhop' s Difpleafure ; and  faid  they  might  as  well  vote  for  the  Prince  tf  Wales 
at  for  me. 


n Parliament  aflembled.  That  the  Refolution  and  Proceedings  abovementioned,  fhall  be  forthwith  Printed  and 

Mattb  Johnftm,  Cleric'  Parliamentor’. 


(a)  It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  ii 
Fublifhed. 

fb)  Afterwards  made  Dean  of  Li:  eh  ft  hi-  ... 

/t)  It  Is  Ordered  by  the  Lords  Spiritual  and  Tempotal  in  Parliament  aflembled,  That  the  Refolution  and  Proceedings  abovemcntioncd  fliall  be  forthwith  Printed 
and  Publiflud.  Matt/:.  ’Jcbnfon,  Cleric’  Parliamrntor' 

fjj  Mtrcurii  a Die  Krrrrjirij,  i;o*.  Ordered,  That  the  Evidence  given  at  the  Bar  of  this  Houfe,  upon  the  Charge  of  Sir  •Jobs  Pakington,  againft  Lord  Bilhop 

- .........  . L I.u  .t-^  Prosjcdingj  of  this  lloufc  thereupon-  Paul  JtJrrlf,  Cl’  Dum'  Com'. 


of  irorerjitr,  and  Mr.  Lloyd  his  Son,  be  printed  ; together  with  the  P 

Yo L.  VIII. 


M 


After 
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50.  Evidence  given  at  the  Bar  of  the  Houfe  of  Commons, 


Rich.  Markham 
Sam.  Smith 
Chriitopher  Gorey 

Mr.  ipcllens. 


.cvrt,  being  examined,  faith,  : * Vote  at  laft  Election,  his  Lordlhip  delircs  vmi’il  endeavour  to  prevail 
Letter  train  the  Lord  Biihop  j * with  them  to  Vote  for  Mr.  Bron.ity  and  Mr.'  IVajh.  I >rn  ‘ 
id  him  at  IVorajter  before  his  l Your  Friend  and  Servant, 


The  faid  Mr.  JVellen. 

r.  Eih i 


(»») 

After  which,  the  Witnc.Tcs  to  the  rcfp.'clivc  Heads  were  lcvcr-dly  called  j 
in  andesamiatd  a:  the  Bar  thereunto,  viz. 

Mr.  ii'iil't-ni  Htt(*n  being  examined  faith,  That  he  had  a Letter  from 
the  Lord  B.lbop  o!  H'rrcji. r's  Secretary,  Mr.  Ev..ns,  that  the  Biihop 
v/ould  fpcuk  with  him  ; that  he  went  accordingly  tiiat  Night  to  wail  upon 
his  Lordlhip,  and  upon  his  attending  his  Lordlhip,  his  Lordlhip  told  him,  | 

That  he  toolc  it  unkindly  that  lie  made  imereti  for  Sir  John  Paiiugten  ; [ ‘ 

That  in'  I.oiV.Liip  had  fent  his  BaiiifF  to  engage  Votes  for  Mr.  Bromle ■/  * 

and  Mr.  li'.tljh,  and  he  v.  :s  lorry  that  tnis  Examinant  Ihould  be  for  his 
Enemy  ait  Join  Fn  i;-gnn  ; and  that  his  LorJlhip  would  fend  to  Sir  John 
Pakington,  to  defift  from  handing  for  Knight  of  the  Shire ; and  it  he  would 
not  ■*— ,l  - 1 L:-  ' -“**  •— ..•~,u  «“  «•-**-*- 

P“  „ 

Realoiis 
lie 

do  any _ 

Mr.  Charles  Step hems,  Rector  of  Hampton  Lcvt 
That  on  die  jeth  ol  June  lull,  he  received  a 
< f li':r.i/}tr>  under  his  owr.  Hand,  to  a He: 

Lordfliip  went  his  Vifitation  ; this  Examinant  attended  his  Lordlhip  at- 
cottlingiy,  who  dclired  this  Examinant  to  delivei  a Meliagc  to  Sir  John 
Pakingim,  to  dcfill  from  Handing  for  one  of  the  Kniglus  of  tile  Sltirc; 
this  was  in  the  1' re  ft  nee  of  the  Chancellor:  He  fa  id,  that  Sitjohn  Ihould  i ui.13lu 
name  any  body  whom  he  plenfad,  and  that  his  Lordlhip  (hould  utke  ic  very  1 aj-[cr 
i;l  if  any  of  the  Clergy  voted  for  Sir  John  Pakington ; and  if  any  of  his  Lett  *.  , i 
Tenants  did,  they  (hould  not  renew  their  LeaTes  in  his  Time,  and  he  I M..*7 'lent  it 

would  leave  fuch  intimation  to  his  Sccccfibfs  asfhould  make  them  of  his  1 • 

Mind  ; ar.J  that  if  Sir  John  would  not  defift,  he  Ihould  be  obliged  to  fptak 
again!!  him  at  the  Vifit-uon.  This  Examinant  being  asked  wnat  Realous 
the  Bifluip  gave  for  his  being  againft  Sir  John  Pa  Ling  ton,  lie  laid  his  Lord- 
flip  urged  again!!  hint  the  Pamphlet  written  in  Defence  of  the  Bill  againft 
the  Ti  imitation  of  Bilhops  : Being  afkcd  if  he  knew  of  any  that  had  dif- 
perfed  anv  of  thefe  Pamphlets;  belaid,  that  the  Biihop  faid.  That  Sir 
John  Pa'ind-n's  Servants  had  difperfed  them ; but  this  Examinant  faith, 
that  he  had  none  given  hiru,  but  half  a Dozen  which  were  diredled  to  him, 
lie  knows  no:  by  whom,  but  believes  they  came  no  further  than  from  IVn- 
eefler,  being  brought  by  one  Davits  a Cairicr,  of  IVich,  as  he  thinks;  be- 
ing afkcd  levcral  ijucftions  about  divers  Pamphlets,  if  he  had  feen  them, 
he  faid,  he  had  bought  one  at  IVotieJltr , being  a Vindication  of  the  Bill 
againft  the  Translation  of  Bifhop;,  and  that  he  had  feen  another,  being  a 
pretended  Anfwcr,  which  was  lent  him  in  a blank  Cafe  from  London,  he 
knows  not  from  whom,  and  that  he  never  difperfed  any,  being  always  cau- 
tious in  fuch  Mattel  s : Being  alked,  if  that  Cover  was  franked  with  Sir 
John  P,  iinjton'i  Name,  he  laid,  it  was  not.  This  Examinant  faith, 

That  after  Dinner,  at  the  V iiitation  at  Bromjgrovf,  the  Lord-Bilhop  faid, 
every  body  might  expect:  Jultice  from  him,  butnot  Favour,  if  they  Voted 
for  Sir  John  Pakington.  Being  asked.  Whether  die  Biihop  charged  him 
upon  his  Canonical  Obedience,  he  laid  No,  but  that  his  Lordlhip  told  Mr. 
holies  of  HngLy,  who  faid  he  could  not  vote  as  the  Biihop  dclired  him, 
bring  obliged  by  his  Patron  to  Vote  for  Sir  John  Pakington ; the  Biihop 
replied.  And  arc  you  not  obliged  to  me  ? Have  you  not  lately  fworn  Ca- 
nonical Obedience  f 1 am  furc  you  have.  This  Examinant  being  alked, 
if  he  had  any  Living,  he  laid  that  Sir  John  Pakington  had  prefented  him  to 
Hampton  Level,  He  laid  further.  That  his  Lordlhip  charged  fcveral  1m- 


2 A.  ( 84  ) 


P.W 
B.  W 
W 


U'cr:ejler,  30  June,  1702. 


M Y Lord  6011:5  11121  ,!:c  Fielders  at  A Jr  id  and  Lulf.-y  voted  a9 
above,  the  laft  Elcdlion,  Twelve  of  them  fmgly  for  Sir  John 
Pdingten.  His  Lordlhip  does  not  think  him  a lit  Perfon  to  reprefent 
the  County  in  Parliament,  for  many  Rcafons,  and  therefore  deftres 
you’Djifc  J]  the  Into  reft  you  have  in  the  Gentlemen  above  to  vote  for 


Servant, 
Fra.  Evans. 


For  the  Rev.  M r.  JPeUens,  Cu  rate  of  Alfrkk  and  Lnifty.  Thcfc. 


being  farther  examined,  faith,  That  fame  Time 
fF weejlrr,  and  told  him  he  had  received  his 


he  charged  him  with  Drunkennefs,  Swearing, 
his  Lordlhip  infilled  at  his  Vifitation  very  much  upon  the  Pamphlets,  par- 
ticularly that  i'all’agc  about  cutting  down  Wood  ; and  his  Lordfliip  laid, 
that  he  could  give  a very  good  Account  of  that;  and  that  there  wsie  divers 
Paflages  in  the  Pamphlets,  reflecting  upon  fcveral  Bilhops.  That  after 
Dinu  r,  at  the  Vifitation  at  Brtntfgrtnte  aforefaid,  his  Lordfliip’s  Secre- 
tary, Mr.  Evens , ftcoJ  at  the  Door  to  endeavour  to  keep  every  body  in 
the  Room  until  his  Lordlhip  had  particularly  fpoken  to  them,  and  was 
not  willing  to  let  any  one  go  out  but  this  Examinant. 

Air.  Join  Cheat  It  being  examined,  faith.  That  he  was  at  the  Vifitation 
at  Bromjgr  ovt,  in  Jsei,  lull;  that  he  met  Mr.  Evans,  the  Loid-BUhop  s 
Secretary,  an  the  htairs-head,  who  pretfed  him  very  much  to  go  in  to  his 
Lordfliip,  which  this  Examinant  was  unwilling  to  do;  and  bung  dclirous 
to  know  the  Bufinefs  the  Lord-Bifhop  would  fpeak  to  him  of,  Mr.  Evans 
told  him,  my  Lord  expected  he  Ihould  vote  for  Mr.  Bromley  and  Mr. 
IPaijh ■ This  Examinant  told  him,  that  he  was  engaged,  for  he  had 
prom i fed  Sir  John  Pakington : That  the  Secretary  told  him  in  great  finger, 
That  then  he  mull  not  expect  ro  come  within  his  Lonlfhip's  Door  any 
more.  He  fays.  That  he  is  a Receiver  of  fame  of  the  Bilhop’s  Rents,  and 
that  he  voted  only  for  Sir  John  Pakington. 

Being  asked  a QudKon  which  related  to  the  faid  Election;  but  that 
being  a Difcourfc  that  the  Lord-Bifliop  had  with  him  alone,  the  Examinant 
faiJ  he  was  Receiver  of  the  Bilhop’s  Rents,  and  that  he  deiired  the  Judg- 
ment of  the  Houll-,  whether  it  was  lit  for  him  to  relate  that;  and  then 
withdrew.  And  the  Houfe  did  not  think  fit  to  examine  him  to  that  Point, 
but  called  him  in  toother  Matters. 

Mr.  Thomas  JPeilent , Curate  of  Alfrick  and  Ltiljley , being  called  in  and 
examined  about  a Letter  fent  to  him  by  Mr.  Evans,  the  Bilhop’s  Secretary, 
Mr.  IP, liens,  and  the  aforefaid  Mr.  Cheatle,  proved  it  to  be  Mr.  Pranas 
Evans,  theBifliop’s  Secretary’s  Hand.  The  Letter  was  read,  and  is  as 
followeth : 


u,  i^ut  tiiat  it  came  too  late,  his  Neighbours  being  engaged  before. 

I.  • » Pountney,  R.  Tor  of  Fhulhu’j,  being  examined,  faith.  That 

J ,ve  a Ltttcr  f't”n  the  Lord-Bill,  .p  of  It'aojler,  by  one  Taylor, 
....  Apparitoi;  and  die  Letter  being  fliewed  him,  he  owiiecl  it  to  be  the 
lame  Letter,  figned  by  his  Lordlhip’s  own  Hand.  He  faith,  That  he 
Clewed  Bis  Letter  to  Mr.  Hedge,  .is  the  Bifhop  defired  him  in  the  faid 
Letter.  I he  Letter  was  read,  and  is  as  follows,  viz. 

S/R  Hart! fury,  July  29,  1702. 

‘ T I liink  I have  more  Reafon  to  hope  for  fomething  of  Confideraticm 
from  you,  than  from  moft  others  of  the  Clergy  of  this  Dioeefc,  and 
t ,0l,!ct,JJng  alio  more  from  the  Freeholders  in  your  Parilh,  than  in  mull 
, Parts  of  the  County;  and  therefore  I thought  I had  Realbu  to 
take  it  ill  of  your  Neighbours,  that  they  Ihould  “give  their  Votes  as 
they  did,  for  the  diooling  of  Sir  J.  Pakington  to  be  Knight  oftfis  - .ore, 
when,  in  order  to  that  very  Eleiftion,  he  had  publilhcd  Two  Libels, 
t u * u Lies,  againft  ir.yfclf,  and  fcveral  others  of  the  Bifliops, 

, |bat  had  ncver  giwn  him  the  leal!  Provocation.  This  grieved  me  much, 
t “u.c  J’ct  1 ^ad  wherewith  to  comfort  myfelf,  in  believing  that  thofc  E'bels 
t mlght  not  have  come  to  their  Knowledge;  the.’  as  lfir.ee  underftand 
1 Was  ta*ccn  b7  Sir  John’s  Agents  io  publifli  them  ail  over  your 

Neighbourhood.  But  novy,  fince,  1 underftand  there  is  a T hird  Libel 
t come  abroad,  which  is  written  againft  me  in  particular.  The  declared 
Caufe  of  it  is  not  only  my  oppofing  Sir  J.  P.\  Elcdlion,  which,  al  ter 
my  coming  into  the  Country,  ^ml  finding  his  Libels  publilhcd  among 
my  I enants  by  his  Servants.  1 fent  him  Word  I thought  myfelf 
0 * obllTtd  to  do.  imlpl’c  K-  ,0n,.U  |M  ,.l,..r_.i  J-CO.  r. tt- rj:..-  ' r 

: 


oblig'd  to  Jo,  unlefs  he  would  be  pleafed  10  defift  from  ftandinj,  as  T 

.r..„  - , r 0-- , t WW  khn  todo  more  than  once  : Butthis  Author  hath  found, 

moialitics  upon  Sir  J ha  Pa.drgton,  and  being  alked  the  Particulars,  faid,  ! t l'!at  * '^-IS  'he  Writer  of  a printed  Half  Sheet,  called.  The  CharaStr  of 

he  charged  him  with  Drunkennefs,  Swearing,  and  Whoredom.  That  I 1 a Churchman,  and  that  this  was  written  againft  Sir  J.  P.  for  hindering 

£ his  Lledtion  ; and  for  this  he  fcourges  me  mo  ft  unmercifully,  with  fuch 

1 onguc  as  that  Sc.  James  defcribcs.  For  that  Character  of  a ChurJi- 


Alfritk, 

John  Field 
Reynold  Barber 
William  Woodcock 
Sam.  Hall 
Jof.  Joyner 
John  Gillam 
Richard  Kendrick 
Walter  Meeks 
Sam.  Meeks 
Tho.  Smith 
Fran.  Skinner 
Richard  Foreman 


P 

‘P.  B 


Luljley. 

Edmund  Kinuerd 


1 do  declare  to  you  in  the  Pretence  of  God,  That  I neither  writ 
it,  nor  know  the  Author  of  it;  bull  certainly  know,  that  Sir  J.P.  is 
not  once  mentioned  in  it,  nor  had  I at  the  Time  when  that  was  printed 

* any  Breach  with  Sir  J.  P.  nor  Occafton  to  do  this  with  rdpe&  to  the 

* Election,  far  it  was  printed  before  I came  to  London,  and  tlr  >t  was  be- 

* ,orc  Bie  Diflblution  of  the  former  Pailiamcnt,  which  if  1 had  forefetn, 
‘ f Kid  certainly  ftaid  longer  in  the  Country.  After  all  this,  ic  is  true 
‘ that  1 lent  agrcatNumbcr  of  thofc  Half  Sheets  ir.io  the  Country,  a;  I 
‘ did  of  fuch  other  fmall  Things,  upon  leveral  Accounts.  They  were 
‘ lent  chiefly  on  the  Account  of  our  unhappy  Differences  in  Convocation, 
‘ and  far  promoting  the  moft  pious  Defigns  of  Reformation.  On  this  laft 
‘ Account  it  was  that  I fent  this  Character  of  a Churchman,  without  inak- 
‘ '»g  any  Reflection  upon  any  particular  Perfan.  1 did  indeed  know, 

* that  the  Devil  would  be  mad"  at  me  for  it,  and  now  I have  found  the 
‘ Effect  of  his  Wrath:  He  hath  fet  a Son  of  his  tu  wiirc  againft  me, 
‘ which  1 thank  God  is  the  worll  he  can  do.  This  Account  I have  given 

* you  of  this  Third  Libel,  in  hopes  it  may  have  fame  Effeil  upon  you 

* and  your  Neighbour  Mr.  Hodge,  to  whom  1 defire  you  to  fliew  what  I 

* have  written.  I hope  you  will  both  of  you  conlider  whether  any  l'uch 
‘ Protnife  as  that  you  have  made  to  this  Gentleman,  to  make  him  your 
‘ Reprcfentaiive  in  Parliament,  can  oblige  you  to  any  thing  elfc  but 
‘ Repentance  of  your  having  made  fuch  a Promifc,  and  to  bring  forth 
‘ Fruits  meet  for  Repentance.  For  my  Part,  I leave  this  upon  your 
‘ Souls,  defiring  you  both  to  do  in  this  Matter  as  you  think  you  can  b.-ft 
‘ anfwer  it  to  God  at  the  great  Day,  which  I doubt  not  you  believe,  and 
‘ expect  as  well  as  I.  I pray  God  diredl  you.  1 am 

Your  Faithful  Friend 
and  Dioccfan, 

W.  Worcester. 

The  Enclofcd  is  a Lift  of  the  Voters  from  Fladbttry  at  the  laft  Election. 
I pray  God  direct  them  this  Time  to  vote  better,  or  to  flay  away. 


Hen.  Cocks 
John  Knowles 
William  Cole 
Tho.  W efton 
Richjrd  Hilyard 
Jof.  Gaudcrton 


Fladbmy. 

Tohn  Bachelor  P 
Tho  Day  P 

H.M.  T. Woodward  P 
H Wm.  Tomlins  P 
M.  John  Francis  P 
M.  Wm.  Gibbs  P 


Rich.  Tayler  P 

Rich.  Tandy  P 

H.M.  Arth.  Charlct  P 
H.M.  Rich-  Farr  P 

B.  Tho.  Barites  B.W 
Tho.  Hornblow  P 
James 
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againfi  William  Lord  Bipop  of  Worccfler,  &c. 


(86 ; 


Tames  Bcnfon  P John  Hopkins  P B.  Will.  Abry  P 

H.  M.  Tho.  Sanders  P M.  Will.  Wefton  P Will.  Bulliell  P 
Edward  Marfhall  P S.  G.  Jeffrey  Hopkins  P A.  M.  Rob.  Wright  P 


John  Bluck 
John  Smith 
Arth.  Guttcridge 
John  Weaver 
Wi 


P M.  Hm.  Gibbs 


P Bart.  Hopkins 

„ P St.  B.  Joini  Moor 

P Will.  Kings  B.W  Richard  Bulhell 
P Will.  Haywood  B John  Bluck 
P H.  M.  Jof.  Charlet  P.B  Tho.  Francis 
P S.  B.  John  Sale  P 


P John  Hopkins 
Will.  F- 


;T 


Will.  Francis 
Cl.  Perks 

To  it*  Reverend  Mr.  Poutnev,  Rtflor  e/Tladbury. 

This  Examinant  being  aiked  about  Pamphlets,  he  faith,  That  TJu 
Char  aider  of  a Churchman  was  brought  to  him  by  the  Churchwardens, 
who  received  it  with  the  Proclamation  from  the  Apparitor. 

Sir  'John  Pa  ting  ten  produced  another  Letter,  directed.  To  the  Reverend 
Jllr.  Mugg,  Re  it  or  ef  Inkberrow ; which  Mr.  ChealU  a fore I aid  proves  to 
be  the  Lord  Bilhop’s  Hand.  The  faid  Letter  from  the  Bifhop  was  cn- 
dofed  in  a Letter  from  Mr.  Mugg  to  Sir  John  Pakington,  and  delivered  by 
Mr.  Mugg  to  Sir  John  Pakington  s Servant,  who  delivered  it  to  his  Mailer. 
The  Letters  arc  as  follow,  viz. 

‘ S J R, 

|"  H ive  here  cnclofsd  the  Bifhop  of  Tf'otctJhF s Letter,  which  deterred 
• me  from  coming  to  your  !a(l  Election,  again  it  mv  own  mod  earned 

* Inclination,  to  attend  and  promote  it  as  formerly  I did;  and  refer  to 

* Mr.  jfppletrer,  and  other  Gentlemen,  to  lay  whet  Influence  it  had  more 

* than  my  lingle  Vote,  with  Refpc£l  to  my  Age  and  longer  Rcfidencc  in 
« the  County  than  others  of  the  Clergy.  But  this  Bilhop  has  been  lo 
« fcvcrc  in  promoting  and  abetting  unjud  Profecutions  againft  me,  to  my 
t yaft  Damage  and  Lois  of  Edate  in  another  Place.  And  dr.ee  his  cotn- 

* in®  into  this  Diocefe  have  I jud  Caufc  to  complain  of  that  Want  of 
‘ Dffciplinc,  which  from  his  Confiftory  Court  thould  have  been  exerted 
‘ a gal  nit  Lewdnefs  in  my  Parilh  ; which  I take  worfo  than  his  repeated 
« Endeavours  to  deprive  me  of  my  Edate.  I would  lay  the  Matters  in 
« particular,  and  give  pcrfonal  Tettimony  in  fcvcral  Inttances,  if  I may 
« be  permiitcd  a further  Day.  But  Ihurfday  next  muft  attend  a Com  - 
i million  then  held  at  Nottingham : Afterwards,  as  I have  Intimation,  all 
< Bxcufcs  and  Delays  fet  aGde,  (hall  be  ready  to  appear,  not  only  to  Icrvc 
c you  in  this  Caufc,  but  for  neceflary  vindicating  the  Right  of  the  Com- 

* nions,  and  that  Property  of  the  Subject  that  is  infringed  by  fuch  Means 

* and  Methods  as  I know  this  Bifhop  has  ufed.  1 am.  Sir, 

Your  mod:  Faithful, 

Humble  Servant, 

Hen.  Mugce,  Vicar  of  Inkbtrough.' 


15  Nov.  1702. 

To  the  Honourable  Sir  John  Pakington,  Bart.  Member  of  Parliament , 
humbly  preftnt . 

* si  R,  Ju!y  27,  j 702. 

c yOU  cannot  hut  have  heard,  and  probably  have  fecn,  how  the  Uilhnps 
1 * of  this  Church  in  general,  and  Five  or  Six  of  them  in  particular, 

» have  been  abufed  with  impudent  Lies  in  two  Libels  that  were  publilhcd 
« by  Sir  Join  Pakingtvi,  aimed  a Year  fmcc,  in  order  to  his  lad  Elcc- 

* txon.  At  th.it  l ime  I had  no*,  -iven  ban  the  lead  Provocation;  and 
« fnr  thc  other  abufed  Bilhops,  lew  of  them  knew  liis  Face.  Since  that 
1 Time,  finding  at  my  Return  from  Lend.-/:,  where  I was  all  thc  while  he 
« was  libeUing'mc  in  the  Country,  that  he  had  publilhcd  thefe  Libels, 

* fume  of  them  with  hi.  own  Hands,  and  the  red  by  his  Agents,  I could 

* not  but  think  myfelf  ubligcd  bv  all  honed  Ways  to  oppofe  his  Elcc- 
< tion,  if  he  would  it.-nd  ; which  f font  to  him  three  Times  to  let  him 
‘ know,  and  to  dcflrc  he  would  forbear. 

* Hereupon  there  comes  out  2 third  Libel  againd  me,  which  I have 
s on|y  fecn,  but  could  not  get  a Copy  of  it.  I never  law  any  thing  writ 

* with  fuch  a furious  Rage  of  railing,  and  fcoffing,  and  lying  ; which,  I 

* thank  God,  can  do  me  no  Hurt,  nor  will  it  do  him  Service,  if  1 may  fo 

* call  it,  in  promoting  his  Election,  which  I think  would  be  the  greateft 
« Hurt  that  could  happen  to  him. 

* It  is  for  thc  preventing  of  this  that  I write  to  my  Friends,  earncflly 

* to  deftre  them  to  get  what  Votes  they  can  for  Mr.  Bromley  and  Mr. 
« ffrjp, ; and  to  keep  away  as  many.as  they  can  of  them  that  will  vote 
‘ for  Sir  John  Pakington. 

* Your  Diligence  in  this  Matter  will  lay  a very  great  Obligation 
upon. 

Sir, 

Your  Faithful  Friend, 

and  Diocefan, 

W.  Worcester.’ 

1 I have  fent  you  the  enclofed,  to  Ihew  you  how  the  Votes  of  your 
« Parilh  went  at  the  laft  Election. 

T»  the  Rev.  Mr.  Mugg,  Reilor  / Inkberrow. 

Inkberrow. 

B Edward  Harriot 
P Sam.  Tandy 
W Rob.  Biddle 
P Nicb,  Hoblins 
P Tho.  Hopkins 
P Geo.  Gore 
P John  Churchly 
B.W  John  Applet  ree 
P John  Sheldon 
P Tim.  Walford 
P Tho.  Marfhat 
P George  Court 
P Hen.  Dyfon 


William  Mallard  P William  Soley  P Mich.  Jones  P.B 

Tho.  Lucas  P.B  Robert  Willis  P William  Hunt  P B 

Mr.  Thomas  Hodge,  Clerk,  being  examined,  faith.  That  the  Lard  Li- 
fhopof  IFtrcsfier  follicited  him  to  vote  againd  Sir  John  Poking:  on-,  and 
then  would  have  perfuaded  him  to  day  at  home  : But  he  faid,  he  had 
given  his  Promife  to  Sir  John.  His  Lordlhip  rold  him,  that  if  he  voted 
for  Sir  John  Pakington , he  Ihould  think  him  led  by  wicked  and  cam.il 
Principles.  His  Lordlhip  laid,  that  Sir  Jihn  had  afperfed  h-m  : This 
Examinant  faid,  he  hoped  not.  His  Lordlhip  told  him  of  a Book,  and 
faid,  he  believed  be  had  it;  which  this  Examinant  denied.  Hi  ..Lord- 
Clip  proceeded  then  to  give  fomc  Account  of  thc  Book,  and  to  vindicate 
himfelf  j and  Ciid,  that  Sir  John  Pakington  was  a Whoremonger,  Drunk- 
ard, and  Swearer;  and  no  fuch  were  fit  to  be  Law-Maker-.  This  Ex- 
aminant told  his  Lordlhip,  he  was  engaged  to  go  to  give  his  Vote  : The 
Bilhop  faid.  That  Sir  Jtbn  Pakington  had  afperfed  him  and  other  Bifhups  : 
And  in  Couclufion  his  Lordlhip  faid.  Whoever  voted  for  Sir  John  lii- 
kingtsn,  he  ihould  not  think  him  (it  to  be  a Clergyman.  And  when  ins 
Lordlhip  renewed  the  Difcourfc  another  time,  this  Examinant  told  Jii.-.i 
of  his  Promife:  His  Lordlhip  faid.  It  was  an  ill  Thing,  and  that  this 
Examinant  could  not  think  himfelf  obliged  to  do  an  ill  Thing.  Being 
aiked,  if  the  Bilhop  did  urge  any  thing  of  Canonical  Obedience  j he  an- 
fwered,  that  he  faid  nothing  of  it. 

Mr.  mUiemiBolIuot  Haglty,  being  examined,  faith.  That  at  the  Vili- 
tation  at  Biem/grove , thc  Lord-Bifhup  of  WorttfUr  told  this  Examinant, 
That  being  now  come  into  his  Lordlhip’s  Diocefe,  he  expected  he  Ihould 
not  give  his  Vote  for  Sir  John  Pakington ; and  if  he  did,  lie  muff  expect 
no  favour  from  his  Lordlhip.  This  Examinant  told  his  Lordlhip  iliac 
he  had  great  Obligations  tc*  his  Patron,  to  whom  he  had  promiled  ro  vote 
for  Sir  John  Pakington.  Thc  Bilhop  told  him,  that  he  had  Obligations  to 
him,  and  that  he  had  lately  fworn  Canonical  Obedience  to  him.  This 
Examinant  faid  to  the  Bifhop,  That  Sir  John  Pakington'*  Family  had 
been  always  of  great  Repute ; and  aiked  the  Bilhop  lus  Opinion  of  the 
Lady  Pahngt.n,  who  Was  faid  to  be  the  Author  of  The  I’/holt  Duty  of 
Man } his  Lordfhip  replied.  That  Lady  was  a very  excellent  Woman  ; 
but  that  Sir  John  had  inherited  the  Vices  of  the  Males  of  his  Family,  hue 
none  of  thc  virtues  of  thc  Females.  Being  aiked,  whether  the  Bilhop 
had  given  him  any  Preferment ; lie  faid,  liis  Lordlhip  lud  given  him  a 
(mail  Prebend  in  the  Church  of  LitihJU-l-1, 

Mr.  Thom, a Gihjon  of  Per  fine  being  examined,  faith.  That  thc  Lord 
Bilhop  of  IVorajfer  firft  fpoke  to  him  at  the  Confirmation  at  Prfiore , 
about  three  Days  before  the  VTfitation  at  Eonfiam , concerning  Voting 
a<r;.inlt  Sir  John  Pakington  ; and  follicited  him  much  to  vote  againd  him. 
The  Bilhop  told  him.  That  Sir  John  was  a very  ill  Man,  and  very  unfit 
to  reprefent  the  County.  He  told  his  Lordlhip,  he  was  under  an  Obli- 
gation, having  given  his  Word.  Thc  Bifhop  faid,  that  if  this  Exami- 
nant gave  his  Vote  for  Sir  John  Pakington,  he  fhouid  think  that  this  Ex- 
aminant thought  his  Lordlhip  not  fit  to  be  his  Bilhop.  Alter  this,  at 
the  Vifitatinn  ut  Evtfiam,  the  Lord-Bilhop  called  this  Examinant  before 


John  Philips 
John  Bennct 
John  Gore 
job  Watts 
William  Walford 
Geo.  Darby 
Rich.  Eaton 
William  Barber 
Hen.  Hunt 
Tho.  H unties 
Hen.  Smith 
Edward  Millard 
Edward  Grifan 


P Robert  Boney 
P William  Wren 
P R-.bcrt  Willis 
P Tho.  Briftow 
P Richard  Dcwce 
P.W  Henry  Glover 
P Tho.  Tomkins 
P.B  Tho.  Ganderton 
P Walter  Steward 
P.B  John  Harbage 
P.B  James  Hammings 
B William  Harvey  B.W 
B Hum.  Eaton  P 


thc  whole  Clergy,  and  aiked  him  if  he  had  confidcred  of  what  he  had 
fpoke  to  him  at  Perfiore  ? He  told  his  Lordlhip,  that  he  hoped  he  bad 
been  finished  with  his  Anfwcr  : His  Lordlhip  faid,  he  was  not ; and 
added,  that  if  this  Examinant  voted  for  Sir  John  Pakington,  lie  ihould 
look  upon  him  to  be  the  pooreft,  wretcheddt,  vileft,  deluded  Hypocrite 
in  thc  World  ; and  that  they  may  know  Sir  John  Pa1,  ing  toils  Party,  for 
thc  P.’.pitls  and  Quakers  were  for  him  : This  Examinant  replied,  The 
Papifls  have  no  V otes,  and  the  Dillcnters  and  Fanaticks  are  of  your  Lord- 
Blip’s  Side. 

Mr.  IPilKam  Thomas,  Clerk,  being  examined,  faith.  That  he  did  receive 
a Letter  from  Mr.  Evans,  thc  Lorii-Bifhcp’s  Secretary,  to  vote  for  Mr. 
Bromley  and  Mr.  Walfi-,  and  that  Mr.  Evans  laid,  that  if  this  Examinant 
voted  for  Sir  John  Pakington,  it  would  be  r.  ken  to  be  in  Opposition  to 
the  Lord-Bilhop.  This  Examinant  did  alfo  receive  a Letter  liom  Mr. 
Lloyd,  thc  Biihop’s  Son,  to  thc  fame  purpofe ; adding  further,  that  Sir 
John  Pakington  was  no  Friend  to  the  Church. 

Mr.  fVtiii.tm  Norton  was  again  called  in,  and  being  examined,  frith. 
That  the  Lord -Bilhop  of  Wouejhr  lent  for  him,  and  prsfled  hint  to  i>ivc 
his  Vote,  and  ufc  his  Intcrell  for  Mr.  Bi  onilry  and  Mr.  fk'iljh:  This  Ex- 
aminant tol>l  his  Lordlhip.  he  had  given  his  Word  to  vots  for  Sir  John 
P/kington:  His  Lordlhip  laid.  Sit  John  was  not  a Man  fit  to  fir  in  the 
Houfe  of  Commons;  That  he  was  a Man  that  ttrikes  at  the  Govern- 
ment; That  lie  was  debauched  and  lewd,  and  fo  was  his  b'-t/irr  and 
Grandfather;  That  his  Father  had  filled  him  fo  full  of  Jacobirifni,  that 
it  could  not  be  rooted  out : This  Examinant  faid.  That  he  thoui/ht  Sir 
John  Pakington  was  a True  Church  of  England  Man  as  by  Law  1 (la- 
blifhcd  ; his  Lordlhip  replied,  That  he  was  of  (he  Prince  of  fp y./o’s 
CImrch.  At  another  Time  his  Lordlhip  called  this  Examinant  to  him, 
and  aiked  him  if  lie  had  confidcred  of  what  he  had  Lid  ; this  Examinant 
faid  he  had,  but  he  could  not  depart  from  his  Word  which  he  h id  given. 
His  Lordlhip  faid.  Have  not  1 Ihewed  you  Kind  nets  in  renewing  vour 
Lcafc?  He  replied.  It  was  a very  hard 'Fine  he  had  paid.  The  "Bilhop 
faid,  Hard  or  eafy,  he  Ihould  never  renew  again,  as  long  as  he  lived; 
and  that  he  would  put  fuch  a Mark  upon  him,  that  he  IhouTil  never  renew 
it  in  his  Succdlbr’s  Time.  A few  Days  after,  Mr.  Evans,  the  Bi, 'hop's 
Secretary,  follicited  this  Examinant  tovotc  againft  $ir  John  Pafii^ton,  or 
if  not,  today  at  home,  and  not  vote  at  all,  orelfc  be  Ihould  difo’.ilige  the 
Lord-Biflinp ; and  added,  I f you  do  vote  as  his  Lordlhip  would  have  you, 
it  will  be  fomething  in  your  Way,  for  his  Lordlhip  would  bear  the  Charge 
of  a Law-Suit  this  Examinant  was  engaged  in. 

Mr.  Robert  Fidkin  bcimj  examined,  faith.  That  fomc  time  before  the 
laft  Election,  thc  Lord  Bifhop  of  H'ercejier  fern  for  him  on  a Sunday 
in  thc  Evening,  and  told  him,  he  was  refolved  to  moke  all  the  Op- 
pofition  he  could  to  Sir  John  Pakington  in  this  Election,  and  if  any 
of  his  Tenants  voted  for  Sir  John  Pakington,  they  Ihould  never  rcr.c-.v 
their  Eitatcs  any  more  as  longjis  ha  lived.  He  told  his  Lordfhip, 
he  could  not  vote  again!!  Sir  John  Pakington,  becaufe  lie  hail  pro- 
mifed  his  Vote  for  Sir  John  Pakington ; but  to  oblige  his  Lordfhip.  he 
was  willing  to  ftay  at  home.  His  Lordlhip  anfwcred,  he  had  us  lie/e 

he 
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he  fhoulJ  run  a Sword  againfl  him,  as  offer  him  that  Affront;  flaying  at 
home  fhould  not  ferve  his  turn  : That  unlefs  this  Examinant  would  vote 
againfl  Sir  John  Paiington,  he  fhould  never  renew  any  thing  with  him  ; 
and  he  would  fet  fuch  a Mark  upon  him  to  fliew  his  Succeffors,  that  nei- 
ther this  Examinant,  nor  any  of  his,  fhould  ever  renew  their  Eflates  any 
more.  This  Examinant  anfwered,  My  Lord,  you  have  often  told  me, 
that  I and  my  Anceflors  have  held  our  Eftate  under  the  Bifhoprick  for 
many  Hundred  Years,  as  appears  by  your  Books  ; and  I hope  your  Lord- 
Ihip  will  not  do  fo  ill  a thing  as  to  ruin  me  and  my  Children  : His  Lord- 
fhip  replied.  It  is  your  own  Fault,  you  may  thank  yourle'f  for  it.  Being 
afked,  Who  he  voted  for  ? He  faid,  for  Sir  John  Paiington  only. 

Mr.  Robert  IVilmot  being  examined,  faith.  That  prdently  after  Mr. 
Lloyd,  the  Lord  Bifhop's  Son,  came  from  Louden , before  the  laft  Election, 
he  fent  for  this  Examinant,  and  preffed  him  to  give  his  Vote  for  Mr. 
Bromley  and  Mr.  Waljh:  This  Examinant  told  him,  that  he  had  prornifed 
Sir  John  Paiington  already.  Mr.  Lloytl  told  him,  he  was  forry ; but  he 
mult  not  give  him  his  V ote,  for  he  was  unfit  to  be  a Parliament  Man, 
for  he  was  a Whoremonger  and  a Drunkard  : He  told  this  Examinant 
then  he  muft  engage  to  flay  at  home  and  not  vote;  and  bid  him  conlider 
of  it,  and  come  to  him  again.  Accordingly  this  Examinant  went  to  Mr. 
Lloyd  on  Monday,  whoafked  him  ifhehad  altered  his  Refolution  of  voting 
for  Sit  yahn  Paiington:  This  Examinant  infilled,  that  he  had  given  his 
Promifc:  Mr.  Lloyd  told  him  he  was  acquitted  from  that  Prom ife;  for 
Sir  John  was  a very  unfit  Perfon  : That  he  inherited  his  Father's  and 
Grandfather’s  Vices,  and  not  his  Grandmother’s  Virtues : That  he  would 
have  him  flay  at  home,  and  pretend  Bufinefs ; and  then  he  would  have 
perfuadtd  him  to  pretend  to  be  fick.  But  this  Examinant  ftill  infilled  that 
he  had  given  his  Promifc  to  Mr.  IVinington,  to  vote  for  Sir  John  Poking - 
ton.  Mr.  Lloyd  then  told  this  Examinant,  That  Sir  John  Paiington  voted 
for  bringing  in  a French  Government,  and  fo  did  Mr.  Winington,  and  all 
that  Party  : And  if  this  Examinant  did  not  pleafe  the  faid  Mr.  Lloyd  in 
his  Voting,  this  Examinant  muft  never  come  near  him  more. 

At  the  time  of  the  Election  Mr.  Lloyd  came  to  this  Examinant,  at  the 
Booth  where  the  Election  was,  and  told  him,  he  was  better  than  his 
Word,  for  he  had  not  only  voted  for  Sir  John  Paiington,  but  made  Inte- 
reft  for  him  ; and  further  told  this  Examinant,  He  would  be  even  with 
him.  And  accordingly,  when  this  Examinant  was  Hunting  with  him 
after  the  Election,  he  lent  his  Servants  and  broke  open  this  Examinant’s 
Stable-Door,  and  took  away  his  Setting-Dog,  and  his  Gun  and  Nets, 
which  this  Examinant  had  Leave  from  him  to  keep  in  the  Lord  Bifhop’s 
Manor,  and  the  faid  Mr.  Lloyd  had  often  made  ufe  of  them  for  his  own 
Diverfion  : And  when  hs  complained  to  Mr.  Lloyd  about  it,  he  reproach- 
ed this  Examinant  for  having  voted  and  made  Jmercft  for  Sir  John  Pai- 
inglon ; and  reminded  him  of  his  Promifc  at  the  Election,  That  he  would 
be  even  with  him.  This  Examinant  further  faid.  That  he  had  been,  be- 
fore the  Dog  was  taken,  to  wait  upon  the  faid  Mr.  Lloyd,  and  offered  him 
to  put  away  his  Dog,  Gun  and  Nets,  if  they  gave  him  any  Offence ; and 
that  Mr.  Lloyd  faid,  he  need  not  do  that,  that  thofe  were  Trifles  ; and 
therefore  this  Examinant  thought  he  would  not  have  feized  his  Dog : Mr. 
Lloyd  replied.  If  I had  told  you  what  I intended,  you  would  have  fencyour 
Dog  away.  This  Examinant  being  afked,  Whether  there  was  any  War- 
rant for  breaking  open  his  Stable,  laid.  That  he  underflood  Mr.  Selty  hsA 
granted  a W arrant  to  take  his  Dog  and  Nets ; but  that  there  was  no  Coil- 
liable  with  them  when  they  broke  open  the  Door. 

Mr.  Richard  Griffin  being  examined,  faith.  That  Mr.  Lloyd,  the  firfl 
Sunday  after  he  came  home,  afked  this  Examinant  whether  he  bad  pro- 
niifcd  his  Vote  for  any  one,  and  for  whom  ? He  replied,  he  had  prornifed 
Sir  John  Paiington.  Mr.  Lloyd  told  this  Examinant  he  did  very  ill  to 

K.ife  before  the  Lord  Bifhop  came  down  ; and  that  he  fhould  have  my 
's  ill  Will  if  he  voted  for  Sir  John  Paiington,  for  he  was  not  a fit  Man 
to  lit  in  Parliament,  for  he  aims  to  bring  in  a French  Government.  Four 
or  five  Days  before  the  Ele&ion,  Mr.  Lloyd  (e lit  to  this  Examinant  again, 
and  dcltred  him  to  vote  for  Mr.  Bromley  and  Mr.  Waljh.  This  Examinant 
replied,  that  he  ought  to  be  as  good  as  his  Word,  having  prornifed  Sir 
John  Paiington.  Mr.  Lloyd  then  told  him,  he  fhould  have  the  Lord  Bi- 
iliop’s  ill  Will,  and  would  have  him  flay  at  home.  This  Examinant 
then  faid,  he  would  go,  becaufc  he  had  prornifed.  Upon  that  Mr.  Lloyd 
replied.  If  you  do  go,  I wifh  you  may  lie  lame  a Month  after  it.  At 
another  time,  Mr.  Evans,  the  Lord  Bifhop’s  Secretary,  dcltred  this  Exa- 
minant to  flay  at  home,  and  not  appear  for  Sir  John  Paiington,  for  the 
Btlhop  would  be  very  angry  with  him  if  he  fhould.  This  Examinant  fur- 
ther faith,  that  lie  had  taken  in  a Piece  of  Land,  and  that  Mr.  Evans  told 
this  Examinant,  that  finer  he  would  not  pleafe  my  Lord  Bifhop  in  voting 
againfl  Sir  John  Paiington,  he  would  throw  open  his  lnclofurc  ; and  ac- 
cordingly the  faid  Inclofure  was  twice  thrown  open,  and  his  Quick  Hedge 
taken  away  : And  that  one  Greg/on,  a Servant  of  the  Bifhop's,  told  this 
Examinant  that  he  did  it  by  Mr.  Evans's  Order. 

John  H;n weed  being  examined,  frith.  That  fome  few  Days  before  the 
laft  Election,  there  was  a Meeting  of  fume  Neighbours,  where  Mr.  Evans, 
the  Bifhop’s  Secretary,  was  prefenr.  Mr.  Evans  told  the  Company, 
they  were  all  honcfl  Men  of  one  mind,  except  Harwood,  pointing  to  this 
Examinant;  for,  fays  he,  he  is  the  only  Man  that  will  vote  for  Sir 
Paiington,  who  is  not  fit  to  be  a Parliament  Man,  for  be  is  a Drunkard 
and  a Lover  of  Women  : Which  put  this  Examinant  into  a Paffion,  and 
caufcd  Kim  to  fwear  ; and  the  faid  Mr.  Evans  pretended  to  number  the 
Oaths  by  his  Buttons.  Afterwards  the  faid  Mr.  Evans  fent  the  Bifhop's 
Keeper  in  Mr.  Evans’s  Name,  to  fetch  this  Examinant  to  him,  who  told 
him,  he  muft  pay  five  Pounds  for  Swearing,  but  if  he  would  vote  for  Mr. 


Bromley  and  Mr.  IValfh , he  would  remit  it.  This  Examinant  told  him, 
he  would  confider  of  it.  Mr.  Evans  told  him,  he  had  as  good  vote  for 
the  Prince  of  Walts  as  for  Sir  John  Paiington.  Being  afked,  who  told  him 
he  would  remit  the  Five  Pounds  ; he  anfwered,  Mr.  Evans. 

Thomas 'Tusittj,  Gent,  being  examined,  faith,  That  the  Day  before  the 
laft  Election,  being  in  the  College  Church  at  JV’.rctJler,  juft  as  his  Lord- 
fhip  went  out  of  the  Church,  Mr.  Evans  the  Bifhop’s  Secretary  came  to 
this  Examinant,  from  his  Lordfhip,  and  told  him.  That  his  Lordfhip 
hoped  this  Examinant  would  nor  vote  for  Sir  John  Paiington,  for  that  Sir 
John  was  a very  ill  Man,  and  voted  ill  in  the  Houfe  of  Commons.  This 
Examinant  replied,  if  he  voted  at  all,  he  fhould  vote  ftngly  for  Sir  John 
Paiington.  And  this  Examinant  afked  Mr.  Evans,  What  was  the  Reafon 
his  Lordfhip  made  fuch  Intcreft  againfl  Sir  John  Paiington.  He  told  him, 
that  Sir  John  Paiington  had  abufed  his  Lordfhip;  and  afked  this  Exami- 
nant if  he  had  feen  The  Character  of  a Churchman,  and  Of  a Low  Church- 
man. This  Examinant  alkcd  him,  if  the  Lord  Bifhop  had  wrote  The  Cha- 
racter of  a Churchman  : He  faid,  he  could  not  tell,  but  that  his  Lord- 
fhip had  feen  and  approved  it ; and  that  his  Lordfhip  did  not  think  Sir 
John  Paiington  a fit  Perfon  to  teprefent  the  County.  And  then  he  was 
ordered-  to  withdraw. 

Sir  John  Paiington  inform’d  the  Houfe,  That  he  had  fevcral  other  Per- 
fons  to  fpeak  to  the  fame  Particulars  that  the  Witnefles  had  already  given 
their  Evidence  to  : But  that  having  detain’d  the  Houfe  fo  long  already, 
he  would  fubmit  what  his  Witnefles  had  fitid  to  the  Judgment  of  the 
Houfe,  and  fo  withdrew. 

Whereupon  the  Houfe,  after  mature  Confidcration,  came  to  the  fol- 
lowing Resolutions : 

Refolved  Nemine  Contradicente, 

That  Sir  John  Paiington  has  by  Evidence  fully  made  out  the  Charge 
which  lie  Exhibited  againfl  the  Lord  Bilhop  of  IVoreeJler. 

Refolved  Nemine  Contradicente, 

That  Sir  John  Paiington  has  bv  Evidence  fully  made  out  the  Charge 
againfl  Mr.  Lloyd , the  faid  Lord  Bifhop's  Son. 

Refolved, 

That  it  appears  to  this  Houfe,  That  the  Proceedings  of  William  Lord 
Bifhop  of  IVoreeJler,  his  Son,  and  his  Agents,  in  older  to  the  hindering 
of  the  Election  of  a Member  for  the  County  of  Worc/Jler,  has  been  Mali- 
cious, Unchriftian,  and  Arbitrary,  in  high  Violation  of  the  Liberties 
and  Privileges  of  the  Commons  of  England. 

Refolved , 

That  an  humble  Addrefs  be  prefented  to  HerMajefty,  That  flic  will  be 
gracioufiy  pleafed  to  remove  William  Lord  Bifhop  of  IVoreeJler  from  being 
Lord  Almoner  to  Her  Majcfty  *. 

Ordered, 

That  the  faid  Refolution  and  Addrefs  be  prefented  to  Her  Majcfty  by 
fuch  Members  of  this  Houfe  as  are  of  Her  Majefty’s  moft  Honourable 
Privy-Council. 

Ordered, 

That  the  further  Confederation  of  the  Matter  relating  to  the  Lord  Bi- 
fliopof  Worcejler , be  adjourned  till  this  Day  Sevennighr. 

Ordered, 

That  Mr.  Attorney-General  do  profecute  Mr.  Lloyd,  the  Lord  Bifhop 
of  IVoreeJler’ s Son,  for  his  faid  Offences,  after  his  Privilege  as  a Member 
of  the  Lower  Houfe  of  Convocation  is  out. 

V meets  20  die  Ncvemhris,  1 702. 

Mr.  Comptroller  reported  to  the  Houfe,  That  their  Refolution  and  Ad- 
drefs to  her  Majcfty  for  the  removing  IVtliiam  Lord  Bifhop  of  Worcejler , 
from  being  Lord  Almoner  to  Her  Majcfty,  had  been  prefented  to  Her 
Majcfty  ; and  that  Her  Majcfty  was  plealcd  to  give  this  moll  gracious  An- 
fwer : 

JAM  very  forry  that  there  is  Occafon  for  this  Aldrtli  againfl  the  Bifhop  of 
Worcellcr : I fhall  order  and  dirtfl,  that  he  Jhall  no  Unger  continue  to  fuf  ply 
the  Place  of  Almoner , but  twill  put  another  in  bis  Room  to  perform  that  Office. 

Rcflvcd, 

That  the  moft  humble  Thanks  of  this  Houfe  be  returned  to  Her  Ma- 
jefty,  for  Her  Majefty’s  moft  Gracious  Anfwer  to  their  Addrefs  relating 
to  William  Lord  Bifhop  of  Worcejler. 

Ordered, 

That  Mr.  Comptroller  of  Her  Majcfty 's  Houfrhold  do  return  the  faid 
moft  humble  Thanks  of  this  Houfe  to  Her  Majcfty, 

Menurii  25  die  Novembris,  1702. 

The  Order  of  the  Day  for  taking  into  further  Confideration  the  Matter 
relating  to  the  Lord  Bifhop  of  Worcejler,  being  read  ; 

0>  dered. 

That  the  Evidence  given  at  the  Bar  of  this  Houfe,  upon  the  Charge 
of  Sir  John  Paiington  againfl  William  Lord  Bifhop  of  Worcejler,  and  Mr. 
Lloyd  \s\s  Son,  be  printed ; together  with  the  Proceedings  of  this  Houfe 
thereupon. 

Ordered, 

That  the  Clerk’s  Books  in  relation  to  the  faid  Evidence  be  examined  : 
And  that  Mr.  Speaker  do  take  Care  of  the  Printing  the  laid  Evidence  and 
Proceedings. 

Ordered, 

That  the  further  Confideration  of  the  Matter  relating  to  the  Lord  Bi- 
fhop of  IVoreeJler  be  adjourned  till  this  Day  Sevennight. — The  further 
Confidcration  of  this  Affair  was  twice  adjourn’d,  and  then  dropr. 


The  I.orde,  alarm’d  at  thefe  warm  Proceeding*  of  the  Common;,  agninfl  a Member  of  their  Illuftrious  AfTcmbly,  and  one  who  was  eminently  confpicuous  for  hi*  Piety, 
Chanty,  fl"d  Le^rmnir  dul  or.  the  .9lh  ngree  Upon  an  Addwf.  to  the  Quern,  wherein  they  humbly  look  Leave  to  reprefent  to  her  MajeQy,  “ That  it  is  the  undoubted  Right 
« i M°ra  r : j£d  } to  °PP£rtunity  of  making  his  Defence,  before  he  fuller  any  fort  of  Pumfhmcnt ; and thcre- 

fore  humbly  deGred  Her  Mtjefty,  1 hat  Ike  would  be  pleafed  not  to  move  the  Lord  fbfhop  of  H\r:!ftCr  from  the  Place  of  Lord  Almoner,  nor  to  Ihcw  any  Mark  of  her 
lliing  A^ifvvre^"’'11’11*  him’  U hC  **  f0U‘‘d  e^  T °f  f0nie  Cnmc’  by  due  Courlc  of  Law-  Which  being  prefented  to  the  Queen  on  the  aoth.  Her  Majcfty  made  the  fol- 

J «Xr"tb*t  every  Peer  and  Lord  of  Parhamest,  end  infied  every  offer  Perfon,  ought  to  have  an  Opportunity  of  being  heard,  to  any  Matter,  oljeSed  againji  him,  be- 
fore  be  be  pumjbed.  I tu me  not  yet  recensed  any  Comp  .uni  of  the  Brjbep  of  Worctfter,  but  / look  upon  it  as  my  undoubted  Right  to  rontin-.u  or  dljfUe  any  See - 
'.unit,  attending  upon  my  oosn  Perfon,  -when  I Jhalt  think  proper. 

The  fame  Day-tbc  Lords  Refolved  and  Declared  unammouny,  “ That  no  Lord  of  that  Houfe  ought  to  f.ilfer  any  fort  of  Punifhment,  by  any  Proceeding*  of  the  Honfc  of 
1 the  known  * ndai ncicnt  Rules  and  Mrth<^.  of  Parliament.^  On  the  other  Hand,  Sir  Edvard  Seymour,  Comptroller  of  Her  Ma- 
jdty  . lioufrhold,  hav.np  attended  the  Queen  with  the  Refolution  and  Addrefs  of  the  Commons,  for  the  removing  the  Bilhop  of  K'orctflcr , ham  bting  Lord  .Almoner  to  Her 
lUaiefty,  the  was  pleafed  to  anfwer  ntpapra.  Annals  of  igucea  Atme,  Voi.  L Page  *45,  146.  *■ 
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LI.  Proceedings  in  the  Houfe  of  Commons,  Houfc  of  Peers,  and  in  the  Court  of  Queen’s- Dench,  in 
the  Great  Cafe  of  Ashby  and  White,  &c.  1703,  170+,  2 & 3 Ann.  Reg. 


MATTHEW  ASHBY,  having  commenc’d  and  profecuted  an 
A&ion  at  Common  Law  againft  William  Whitt.,  Mayor  of  Ayles- 
bury, and  others,  the  Conftablcs  of  that  Town,  for  refufing  to 
receive  his  Vote  at  an  Ele&ion  of  Burgeffes  to  ferve  in  Parliament,  for 
the  faid  Borough  ; but  being  calf,  he  brought  a Writ  of  Error  into  the 
Houfc  of  Lords,  who,  upon  flri&  Examination  of  Witnefles,  and  upon 
mature  Deliberation,  gave  Judgment  in  Favour  of  Ajhby.  The  Commons 
looking  upon  thelc  Proceedings  as  an  Incroachmetn  on  their  Privileges, 
proceeded  as  follows. 

D.  hates  of  the  Houfe  of  Commons,  upon  the  Great  ^ttejlian,  IVhether  an  ABion 
lies  at  Common  Law  for  an  EleBor,  -who  is  denied  bis  Vote  far  Members  of 
Parliament? 

Luna  17  die  Januarii,  1703. 

The  Houfc  facing  inform’d.  That  there  had  been  an  Extraordinary 
Judgment  given  in  the  Houfe  of  Lords  upon  a Writ  of  Error  from  the 
Court  of  Queen 's-Bench,  in  a Caufe  between  Matthew  Ajhby  and  J Vi  Hi  am 
If' hit* , wherein  the  Privileges  of  the  Houfe  were  concerned,  appointed 
fomc  of  their  Members  to  fearcli  the  Journals  of  the  Houfe  of  Lords  as  to 
their  Proceedings  upon  the  faid  Writ  of  Error,  and  to  report  the  fame  to 
the  Houfe. 

They  alfo  ordered  the  fame  Members  to  infpcfl  the  Journals  of  the 
Houfc  of  Lords,  as  to  what  they  had  done  formerly  in  the  Calc  of  Saame 
and  Barnardi/ion ; and  likewife  to  report  that  Matter  to  the  Houfc. 

Mortis  18  die  Januarii , 1 703. 

The  Houfe  ordered,  that  the  Members  who  were  appointed  to  fcarch 
the  Journals  of  the  Houfc  of  Lords  as  to  their  Proceedings  upon  a Writ 
of  Error  from  the  Court  of  Queen’s-Bench,  in  the  Caufe  between  Ajhby 
and  White , fhould  likewife  fcarch  the  fevcral  Offices  of  the  Court  of 
Queen 's-Bench,  for  the  Record  of  the  Judgment,  and  all  other  Proceed- 
ings there  iu  that  Caufe,  and  report  the  fame  to  the  Houfc. 

Jevis  20  die  Januarii,  1703. 

Ordered,  That  <he  Report,  with  relation  to  the  Proceedings  of  the 
Houfc  of  Lords  and  Court  of  Queen’s- Bench,  in  the  Cafe  of  Whitt  and 
Ajhby , fhould  be  made  on  the  morrow  Morning. 

Veneris  2i  die  Januarii,  1703. 

Mr.  Freeman  reported.  That  the  Members  appointed  to  fcarch  the  Lords 
Journals,  touching  their  Proceedings  upon  a Writ  of  Error  from  the 
Courr  of  Qucen’s-Bench,  in  a Cafe  between  White  and  Ajhby , and  what 
the  Lords  had  done  in  the  Cafe  of  Scame  and  httmctrdijlm,  had  fcarch  0 the 
fame  accordingly ; and  he  read  in  his  Place  what  they  found  therein,  and 
he  deliver'd  the  fame  at  the  Table,  where  the  fame  was  read.  Ami 

Mr.  Brewer  alfo  reported.  That  the  Members  appointed  had  alfo  fearch'd 
the  Offices  of  the  Court  of  Qucen's-Bench,  for  the  Judgment  and  Pro- 
ceedings there  in  the  Cafe  of  Ajhby  and  IVhite , and  had  obtain'd  a Copy 
of  the  Record  of  the  Judgment,  which  he  delivered  in  at  the  Table. 

A C O P Y of  the  Record  inter  Ashbv  & White,  & al. 

Placita  ter  am  Domino  Reft  apud  WtJlmanejJltrium  de  Termino  SanBi  Hilarii , 
Anno  Regrii  Domini  Williebni  Ttrtii,  nunc  Regis  Anglit , 13  c.  dtcimo  ter  tin, 
Rotule  460. 

Bucks, yj.TVTATTHEUS  ASHBY  ponet  loco  fuo  Robertum  Grccnway 
juniortm  Attornatum  fuum  verfus  Willielmum  White,  Sc 
Richardum  Talboys,  Willielmum  Bell,  ft  Richardum  Hcvdon,  de  pla- 
cito  tranfgTeffionis  fuper  Cafum. 

fs.  Wiilielmus  White,  Richardus  Talboys,  Willielmus  Bell,  & Ri- 
chardus  Heydon  ponunt  loco  luo  Johannem  Burnham  Attornatum  fuum 
verfus  Matthcum  Afhby  dc  placito  predicto. 

fs.  Memorandum  quod  alias  fcilicet  Termino  fancli  Michael  is  ultimo 
preterito  coram  Domino  Rege  apud  Wcflmonaftciium  venit  Mattheus 
Aftlby  per  Robertum  Greenway  juniorem  Attornatum  fuum  & protulit  hie 
in  Curia  didii  Domini  Regis  tunc  ibidem  quandam  Bil'am  fuam  verfus 
Willielmum  White,  Richardum  Talboys,  Willielmum  Bell  & Richard- 
um  Heydon,  in  cullodia  Marefchalli,  Sec.  de  placito  tranfgrellionis  fuper 
Cafum,  5c  font  plcg.  dc  profequendo  fcilicct  Johannes  Doe  ft  Richardus 
Roe:  qua:  quidem  Billa  fequitur  in  hrec  verba fcilicct  Bucks  IT.  Mat- 
theus Afhby  queriturde  Willie! mo  White,  Richardo  Talboys,  Williel- 
mo  Bel!  & Richardo  Heydon,  in  cuftodia  Marefchalli  Marefehalfice  Do- 
mini Regis  coram  ipfo  Rege  de  exiftciuibus  pro  eo,  videlicet  quod  cum 
viccfimo  fexto  die  Decembris  Anno  Regni  Domini  Willielmi  Terri!  nunc 
Regis  Anglic,  See.  duodecimo  e Curia  Canccllarifc  ipftus  Domini  Regis 
nunc  apud  Weflmonafterium  in  Comitatu  Middlafexie  emanavit  quoddam 
breve  ipfius  Domini  Regis  nunc  tunc  Viceconiiti  Comiutus  Bucks  pre- 
diifli  dtrefhim,  recitando  quod  didtus  Dominus  Rex  dc  advifiuncuto  fc 
aiTcnfu  Concilii  foi  pro  quibufdam  arduis  St  urgentibus  aegotiis  eundem 
Dominom  Regem  (latum  k defenfioncm  Regni  foi  Anglic  hi  Ecclefie  An- 
glicane  conccrncntibus  quoddam  Parliamentum  fuum  apud  Civitatcm  | 
foam  Weltmonaftcrii  fexto  die  Fcbruarii  tunc  proximo  foturo  teneri  or- 
dinaverit  & ibidem  cum  Prelatis  Magnatibus  & Procei  ibus  difti  Regni  , 
foi  colloquium  habere  fc  tra&atum  ; Idem  Dominus  Rex  nunc  tidem 
tunc  Vicecomiti  Comitatus  Bucks  per  dictum  breve  preceptum  lirmiicr 
injungens  quod  fa£ta  Proclanutioiic  in  proximo  Comiutu  luo  roll  re- 
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ceptionem  cjufdem  brevis  tenenda  de  die  he  loco  predifiis  duos  MiliteJ 

Eladiis  c.ncios  magis  idorieos  & difcrctos  Comitatus  predifti  Sc  qua!: bet 
‘ivitate  Comitatus  illius  duos  Gives  Sc  de  quolibet  Bufgoduus  Bmgcnfes 
dc  difcrctioribus  Sc  magis  fufficicntibus  libere  fc  indifferent- 1 per  illos  qui 
hujufntodi  Proelamationibus  in  ter  lor  cut  juxta  f-'raum  Staiuri  ic  ed  ti  Sc 
provifi  eligi  & nnniina  eorundem  Militum  Civium  A-  £>  rgcnfium  (ic  cli- 
gendonim  in  quibufdam  Indenturis  inter  ipfum  tunc  Viceeomiccm  Sc  illos 
qui  hujufmodi  electionibus  interforent  inde  conficiendis  licet  hujufinoJi 
cligendi  prefentes  forent,  vcl  abfentes,  infer i,  cofquc  sd  dicto's  diem  fc 
locum  venire  faceret;  ita  quod  iidem  Millies  plenum  & fufficientem  po- 
teftatem  pro  fe  Sc  Communitate  Comitatus  illius  ac  difli  Civts  Sc  Bur- 
genfes  pro  fc  Sc  Communitatibus  Civitacum  & Burgoruir.  prctli  jorum 
divifim  ab  ipfis  haberent  ad  faciendum  & confcutiendum  hits  que  tunc 
ibidem  dc  communi  Confilio  didli  Regni  ipfius  Domini  Regis  nunc  (fu- 
vcme  Domino)  contigcrint  ordinari  fuper  negodis  antediclis,  ita  quod 
pro  dcfe£tu  potellatis  hujufmodi  feu  propter  improvidam  efeQioncm  Mili- 
tum Civium  aut  Burgcnfium  preditSlorum  dieia  negocia  infcifl.  non  re- 
manerent  quovifmodo  5c  Eleetioncra  ilium  in  pleno  Comiutu  ipfius  tunc 
Vicecomitis  faclam  diftin&e  Sc  aperte  fob  figillo  fuo  £c  figillis  corum  qui 
ElcSionibus  illis  interforent  cidem  Domino  Regi  nunc  in  Cancellariuui 
fuum  ad  difios  diem  Sc  locum  ccrtificaret,  indilate  remittens  cidem  Do- 
mino Regi  alteram  partem  indenturarum  predieforum  cidem  brevi  confo- 
tarum  una  cum  brevi  illo;  quod  quidem  breve  pollea  & ante  prediefom 
fextum  diem  Fcbruarii  In  brevi  prcdiclo  mentionatum,  fcilicct  viccfimo 
nouo  die  Decembris,  anno  duodecimo  lupradidlo,  apud  Burgum  de  Aylef- 
bury  in,  didto  Comitatu  Bucks,  cuidam  Roberto  Wceden  Armigero  ad- 
tunc  Vicecomiti  ejufilem  Comitatus  Bucks  ddiberatum  fuir  in  forma  Juris 
exequendum  ; Virtute  cujus  quidem  brevis  pred ictus  Robertus  Wceden 
Vicccomcs  Comitatus  Bucks  preditDi  ut  prefertur  tunc  & "ibidem  cxiftens 
poftea  & ante  prcdidtuni  fextum  diem  Fcbruarii  fcilicct  tricefimo  die  De- 
cembris Anno  duodecimo  fopradicio  apud  Burgum  dc  Aylclbury  piedidlum 
in  dido  Comitatu  Bucks  fecit  quoddam  preceptum  fuum  in  fciiptis  fob 
figillo  ipfius  Robcrti  Wceden  Officii  foi  Vicecomitis  Comitatus  Bucks 
p redid!  Conftabulario  Buigi  de  Aylcfbury  predicti  directum,  rcciuntcm 
diem  & locum  Parliament!  predidi  tenenui,  ptoinde  cos  requirens  & eis 
in  mandato  dans  quixf  fada  Piaclamationc  infra  Burgum  .picdidum  de 
die  St  loco  in  eodem  prcccpro  recitatis  caufarent  libeic  & inJifi'-. renter  eligi 
duos  Burgcnfcs  Burgi  illius  de  difcrctioribus  Sc  magis  fofficientibus 
per  ipfos  qui  hujufmodi  Proclamationibus  interforent  juxta  formant 
Statuti  in  talibus  caufibus  editam  Sc  provifam  & hoiiiina  didorum 
Burgenfrim  lie  eledorum  licet  prefentes  forent  vcl  abfom.es  inferi  in 
quibufdam  indenturis  inter  didum  Vicccomitem  & illos  qui  haberent 
intereSe  in  hujufmodi  Eledionibus,  Sc  quod  eos  venire  faceret  ad  diem 
& locum  in  eodem  preccpto  recitatos,  iia  quad  didi  Burccnfes  habe- 
rent plcnatn  Sc  fufficientem  potefbtem  pro  fc  &.  Communitate  Burgi  pre- 
dict! ad  faciendum  Sc  conlvmiendum  hiis  qux  tunc  ibidem  de  communi 
confilio  didi  Regni  (favente  Domino)  contingcrent  ordinari  fuper  negotiis 
antediclis  ita  quod  pro  dcfvctu  hujufmodi  potellatis  aut  propter  improvi- 
dam cledionem  Burgcnfium  prediCtorum  ditifa  nevoua  infccta  non  rema- 
ncrcnt  Sc  quod  cle&ioncm  indilate  cidem  tunc  V icccomiti  certificarcnt, 
mittentes  cidem  Vicecomiti  alteram  partem  indenturarum  prcdictarum 
dido  preccpto  annexarum  ut  idem  Vicccomcs  eaudcin  certificaret  dido 
Domino  Regi  in  Cancellaria  fua  ad  diem  locum  predidos;  quod  qui- 
dem preceptum  poflea  & ante  predictum  fextum  diem  Fcbruarii  fcilicet 
eodem  tneefimo  die  Decembris  anno  lupradido  apud  Burgum  de  Aylcf- 
bury predidum  in  dido  Comitatu  Bucks  cifdcm  Willielmo  White  Rich- 
ardo Talboys  Will icJ mo  Bell  Sc  Richardo  Heydon  ad  tune  & ufque  ad 
Sc  poft  retornatum  ejufdern  brevis  Conffobulariis  Burci  dc  Aylclbury 
predidi  exiflcntibus  in  forma  Juris  exequendum  drfiberatuni  foit; 
quibus  quidem  Willielmo  White  Richardo  Talboys  Willielmo  B.-ll  Sc 
Ridiardo  Heydon  rationc  Officii  foi  predidi  Conit.bulariorum  Burgi 
predidi  exccutio  prcccpti  illius  de  jure  ad  tunc  fc  ibidem  pertinuit, 
virtute  cujus  quidem  precepri  nc  vigore  brevis  predidi  BurgcniL-s  Burgi 
predidi  exiftentes  in  ea  pane  debite  premoniti  poflea  Sc  ante  predidum 
fextum  diem  Fcbruarii  fcilicct  fexto  die  Januarii  anno  duodecimo  fu- 
pradido  apud  Burgum  de  Ay fclbury  predidi  coram  cifdcm  Willielmo 
White  Richardo  Talboys  Willielmo  Bell  & Richardo  Kcyuon  Con- 
(tahulariis  Burgi  predidi  alTemhlati  lucrum  ad  duos  Burgenfes  pro  Buroo 
illo  eligendos  Iccunduin  txigentiam  brevis  Sc  precepti  predidorum  ac  du- 
rante alTemblatione  ilia  ad  ituentiooem  iliaru  Af  antequam  hujufmodi  duo 
Burgcnfcs  virtute  brevis  & precepti  predidorum  elect!  lucrum  fcilicet  die 
& anno  ultimis  fupradidis  apud  Burgum  de  Aylcfbury  predidum  in  co- 
mitatu predido  idem  Mattheus  ,\  by  ad  tunc  & ibidem  tomans  Buieer.s 
Sc  Inhabitans  Burgi  predidi  6t  Eleemofmas  ibidem  aut  al-bi  ad  tunc  ?ut 
antca  non  rccipiens  fed  debire  qualificatus  & intttulatus  cxiltens  ad  luftra- 
gium  fuum  ad  cligendum  duos  Burgenfes  pro  Burgo  predicto  fecundum 
exigcntiam  brevis  & precepti  pretlidorum  dandiim  coram  eifdem  Wiiliei- 
mo  White  Richardo  Talboys  Willielmo  Bell  Sc  Richardo  Heydon  qua- 
tuor  Conllabiilariis  Burgi  illius  quibus  tunc  & ibidem  Qtbite  pertinuit  ad 
foffragium  ipfius  Matthei  Afhby  de  fc  in  premiffis  capicndum  fc  allocan- 
duin  parat.  foit  fc  obtulit  fuffragium  fuum  dare  pro  clitcndo  Thomam  Lee 
Baroncttum  fc  Simonem  Mayuc  Armigerum  duos  Burgenfes  pro  Parlia- 
mento  illo  virtute  fc  fecundum  exigentiatn  brevis  f:  precepti  piedidorum, 
ac  fufrfagium  ipfius  Matthei  Atliby  ad  tunc  Sc  ib  Jem  dc  jure  dchuit 
admitti,  et  predicti  Willielmus  White  Richardus  Talboys  Willtelmus 
Bell  fc  Richardus  Heydon  fie  Conftabulani  Burgi  predicti  tunc  Sc 
ibidem  exlllcntes  ad  tunc  fc  ib  dem  rcquifiij  fuerudt  per  iplum  Mat- 
thenm  Afhby  ad  fufFragium  ipfius  Matthei  Afhby  prediefum  in  pre- 
miffis recipiendum  fc  allocaadum,  udem  tamen  W;ll;elmtis  White 
N Richaidu4 


Printed  image  digitised  by  (lie  University  of  Soutliampton  Library  Digitisation  Unit 


f 9 1 ) 5r-  Proceedings  in  the  Houfe  of  Commons,  2 & 3 A.  ( 92  ) 


Richardus  Talboys  Willielmn*  Bell  & Richardus  Heydon  ad  tunc 
& ibidem  ut  prefer! ur  Confhbularii  Burgi  predidti  exillentcs  pre- 
niiflorum  non  ignari  fed  machinantes  & fraudulentcr  k malitioft  inten- 
dentes  eundcm  Mattheum  Afhby  in  hac  parte  damtnhcnrc&  oe  privilegio 
fuo  dc  & in  premiffis  prediittis  impcdirc  totaliter  frultraic  eundem  Mat- 
thcum  Afhby  fuffragium  fuum  in  ca  parte  dare  ad  tunc  « ibidem  o'bftrux- 
erunt,  & ad  tunc  k ibidem  penitus  recul'avcruni  eundem  Mattheum  Afhby 
fuffragium  fuum  ad  eligendos  duos  Burgenfcs  pro  Burgo  illo  ad  Parlia- 
mcinum  predidlum  dare  permittendum  ac  fuffragium  ipftus  Matthei  pro 
elceiioiie  ilia  non  recepcrunt  neque  allocavcrunt  ac  duo  Burgcnfes  de 
Burgo  illo  pro  Pailiatnento  predicto  Mattheo  Afhby  fic  ut  prefertur  ex- 
clulo  line  aiiquo  fuffragio  ipftus  Matthei  Afhby  ad  tunc  k ibidem  virtute 
brevis  k precepti  predict  el&fti  fucrunt  in  enervation,  predi&i  privilegii 
ipfius  Matthei  Afhby  de  & in  premiflis  prcdi£tis.  Unde  idem  Mattbcus 
Afhby  dicic  quod  ipfc  deterioratus  eft  A-  damnum  habec  ad  valentiam 
duccntatuin  Librarutn  Semite  producit  Sefiam,  &c. 

Et  modo  ad  hunc  diem  fcilicer  diem  Veneris  proxim.  poilOclabas  fanc- 
ti  Hilarii  iflo  codem  Tcrmino  ufque  quern  diem  predidi  Willielmus 
White  Richardus  Talboys  Willielmus  Bell  & Richardus  Heydon  habue- 
runt  licentiam  ad  Billam  prcdi&am  interloquendi  & tunc  ad  refponden- 
dum,  Stc.  coram  Domino  Regeapud  Weftmonaftcrium  vfcniunt  tam  pre- 
dictus  MattheusAfhby  pcrA  ttornatum  fuum  predidum  quam  predifli  Wil- 
lielmus White  Richardus  Talboys  Willielmus  Bell  ft  Richardus  Hey- 
don per  Johannem  Burnham  Attornatum  fuum  : Et  iidem  Willielmus 
White  Richardus  Talboys  Willielmus  Bell  it  Richardus  Heydon  defen- 
dant vim  k injuriam  quando  Sec.  Et  dicunt  quod  ipfi  non  funt  inde  cul- 
pabiles  k de  hoc  ponunt  fe  fuper  Patriam  k prediefus  Mattheus  Afliby 
fimiliter  & c.  Ideo  ven’  inde  Juratorcs  coram  Domino  Rege  apud  Wefl- 
niotiallerium  die  Jovis  proxime  port  O&abas  Purificationis  bcatc  Marie 
Virginis  it  qui  ncc  &c.  ad  recognrtioncm  itc.  quia  tam  itc.  idem  dies  da- 
tus  ell  partibus  predi&is  ibidem  itc. 

Poftea  continuato  inde  procefTu  inter  partes  predi&as  de  placito  pre- 
dicto per  Juratum  Patric  inde  inter  cos  in  refpc&u  coram  Domino  Rege 
apud  Wcllm.  ufq;  diem  Mcrcurij  proximo  pofl  quindenam  Pafche  extunc 
proximam  fequentem  nifi  Jufliciarii  Domini  Regis  ad  Affifas  in  Comitatu 
rcdi£to  capicndas  afligtiati  prius  die  Lunc  nono  die  Martii  apud  Aylef- 
ury  in  Comitatu  predi&o  per  formam  Statuti,  &c.  venerint  pro  de- 
fect u Juratorum,  itc.  ante  quem  diem  di£lus  Doininus  Willid- 
nius  Tcrtius  nuper  Rex  Anglic  &c.  diem  fuum  claufit  extremum  ac 
eti im  ante  eundem  diem  loquela  predifta  adjournata  fuit  per  breve  Do- 
mine  Anne  nunc  Reginc  Anglic  itc.  de  communi  adjournamenro  coram 
cadcm  Domina  Regina  apud  Weftmonaftcrium  ufu;  a die  Pafche  in 
tres  feptimanas  ad  quas  quidem  tres  feptimanas  Pafche  coram  ea- 
dem  Domina  Regina  apud  Weftmonaftcrium  venit  predidlus  Mattheus 
Afhby  per  Attornatum  fuum  predidlum  & prefati  Jufliciarii  coram  qui- 
bus,  itc.  miferunt  hie  Recordum  fuum  coraineis  hie  in  hec  verba,  fcili- 
cet,  Poflca  die  fit  loco  infra  contentis  coram  Edwardo  Ward  Militc  Ca- 
pitali  Barone  Scaccarij  Domine  Anne  nunc  Refine  Anglie,  itc.  it  nuper 
Capitali  Barone  Scaccarii  Domini  Willielmi  lettij  nuper  Regis  Anglie 
St  Thoma  Knight  Armigcro  hac  vice  aflociato  eidem  Edwardo  Ward,  it 
Thoma  Bury  Milite  uno  Barone  Scaccarii  didle  Domine  Reginc  nunc  it 
nuper  uno  Barone  Scaccarii  didti  nuper  Regis  Jufticiariis  ipfius  Domine 
Regme  ad  Affifas  in  Comitatu  Bucks  capicndas  affignatis  per  formam  Sta- 
tuti, itc.  prefente  prefato  Thoma  Bury  non  cxpedlato  virtute  brevis  de  ft 
non  omnes,  Stc.  venerunt  tam  infra  nominatus  Mattheus  Afhby  quam 
infra  feripti  Willielmus  White  Richardus  Talboys  Willielmus  Bill  it 
Richardus  Heydon  per  Attornatos  fuos  infra  contentos  St  Juratores  Jure’ 
unde  infra  fit  tnentio  exadli  fimilitcr  venerunt  qui  ad  veritatem  de  infra 
contentis  dicend  eledli  triati  it  jurati  dicunt  fuper  Sacramentum  fuum 
qui’-d  predidti  Willielmus  White  Richardus  Talboys  Willielmus  Bell 
Sc  Richardus  Heydon  funt  culpabiles  de  premiffis  in  narrationc  in- 
fraferiptis  interius  cis  impofitis  modo  it  forma  prout  predi&us  Mat- 
theus interius  verfus  cos  queritur.  Et  affidunt  damna  ipfius  Mat- 
thei occafione  infra  contcnta  ultra  mifas  St  cuftagia  fua  per  ipfum 
circa  Scdtam  fuam  in  hac  parte  appofita  ad  quinque  libras  St  pro 
Mifis  it  Cuftagiis  illis  ad  quadraginta  folidos  ; fed  quia  curia  didle 
Domine  Regine  nunc  hie  de  Judicio  fuo  de  & fuper  premiffis  reddendo 
nondum  advifatur,  dies  inde  datus  eft  prefato  Mattheo  Afhby  coram  Do- 
mina Regina  apud  Weftmonaftcrium  ufq;  diem  Veneris  prox'  pofl  crafti- 
nutn  Sandle  Trinitatis  dc  Judicio  fuo  inde  audiendo  co  quod  Curia  didle 
Domine  Regine  nunc  hie  inde  nondum,  Sic.  Ad  quem  diem  coram  Do- 
mina Regina  apud  Wcftmonafterium  venit  prcdidlus  Mattheus  Afhby  per 
Attornatum  fuum  predidlum;  fed  quia  curia  dkfte  Domine  Regme 
nunc  hie  de  Judicio  fuo  de  it  fuper  premiffis  reddendo  nondum  advifatur 
dies  inde  datus  ell  prefato  Mattheo  Afhby  coram  Domina  Regina  apud 
Weflmonifterium  ufq;  diem  Venerisproximum  pofl  tres  feptimanas  Sandli 
Michaelis  de  judicio  fuo  inde  audiendo  eo  quod  curia  didle  Domine  Re- 
ginc nunc  bic  inde  nondum.  See.  Ad  quem  diem  cor3m  Domina  Regina 
apud  Weftmonaftcrium  venit  prcdidlus  Mattheus  Afhby  per  Attornatum 
fuum  predidtutn,  fed  quia  curia  didle  Domine  Regine  nunc  hie  de  Judicio 
fuo  de  St  fuper  premiffis  reddendo  nondum  advifatur,  dies  inde  datus 
eft  prefato  Mattheo  Afhby  coram  Domina  Regina  apud  Wcftmona- 
fterium ufq;  diem  Sabbaci  proximo  pofl  Odtabas  Sandli  Hilarii  de  Judicio 
• fuo  inde  audiendo,  eo  quod  curia  dicic  Domine  Regine  nunc  hie  inde 
nondum,  &c.  Ad  quem  diem  coram  Domina  Regina  apud  Wcftmonafte- 
rium venit  prcdidlus  Mattheus  Afhby  per  Attornatum  fuum  predidlum,  fed 
quia  curia  di£le  Domine  Regine  nunc  hie  de  Judicio  fuo  de  k l’upcr  pre- 
miffis reddendo  nondum  advifatur,  dies  inde  datus  ell  prefato  Mattheo  AQiby 
coram  Domina  Regina  apud  Wcftmonafterium  ufq;  diem  Mercurii  proxi- 
rnum  pofl  quindenam  Pafche  de  Judicio  fuo  inde  audiendo,  eo  quod  curia 
didle  Domine  Regine  nunc  hie  inde  nondum,  &c.  Ad  quem  diem 
co:am  Domina  Regina  apud  Weftmonaftcrium  venit  predidlus  Mattheus 
Afhby  per  Attornatum  fuum  prcdiclum,  fed  quia  curia  dicte  Domine 
Regine  nunc  hie  de  judicio  fuodeit  fuper  premiffis  reddendo  nondum  ad- 
vifatur, dies  inde  datus  cfl  prefato  Mattheo  Afhby  coram  Domina  Regina  . 
apud  Wcftmonafterium  ufq;  diem  Venerisproximum  poll  craftinum  Sandle  I 
Trinitatis  de  judicio  fua  inde  audiendo,  eo  quod  curia  didie  Domine  Re-  | 


gine  nunc  hie  inde  nondum,  &c.  Ad  quem  diem  cofam  Domina  Regina 
apud  Weftmonaftcrium  venit  prcdidlus  Mattheus  Afhby  per  Attornatum 
fuum  prcdiclum,  fed  quia  curia  didle  Domine  Regine  nunc  hie  dc  judicio 
fuo  de  k fuper  premiffis  reddendo  nondum  adv  fatur,  dies  iude  datus  eft 
prefato  Mattheo  Afhby  coram  Domina  Regina  apud  Wcftrnnnaftc- 
ritun  ufq;  diem  Sabbati  proxime  pofl  tres  feptimanas  fimeti  Michaelis 
de  judicio  fuo  inde  audiendo,  eo  quod  curia  didle  Domine  Reginc  nunc  hie 
inde  nondum,  itc.  Ad  quem  diem  coram  Domina  Regina  apud  Weftmo- 
naftcrium venit  prcdidlus  Mattheus  Afhby  per  Attornatum  fuum  predic- 
tum fuper  quo  vifis  & per  curiam  dicic  Domine  Regine  nunc  hie  plenius 
intcllcclis  omnibus  Sc  fingulis  premiffis  maturaq;  deiiberatione  inde  habita 
confideratum  cfl  quod  prcdidlus  Mattheus  Afhby  nil  capiat  per  Billam 
fuam  predidtam  fed  pro  falfo  clamore  fuo  fit  inde  in  mifcricordia,  itc.  Et 
predidti  Willielmus  White  Richardus  Talboys  Willielmus  Bell  ft  Ri- 
chardus Heydon  cant  inde  fine  die,  &c. 

Mr.  Sptai/r,  (Mr.  Harlry , afterwards  Earl  of  Oxfcrd)  after  the  Reports 
were  over,  told  the  Houfe,  That  he  thought  it  to  be  his  Duty  to  put  them 
in  mind  of  the  great  Confequcnce  and  Importance  of  this  Matter,  and  that 
it  behoved  them  to  take  very  great  Caution  in  their  Proceedings,  not  only 
that  the  Grounds  and  Foundation  be  good,  bur  alfo  that  the  Method  and 
Manner  of  treating  it  be  according  to  ancient  Ufage  and  Cullom  of  Par- 
liament; AnJ  to  that  End  he  defires  the  Houfe  would  give  him  Leave  to 
ftate  this  Matter,  as  it  appear’d  to  him,  and  according  to  what  occurr’d 
upon  the  fudden  to  his  Memory,  that  the  Houfe  might  take  proper  Me- 
thods upon  this  Occafton. 

Mr.  Speaker  then  proceeded  to  give  the  Houfe  an  Account  of  the  State 
of  Elections  by  Cuftom  or  Common  Law,  and  that  the  great  Alteration  in 
Point  of  Elc&ions  was  in  the  Beginning  of  Hen.  IV’s  Time,  finer  whofe 
Reign  the  Returns  for  Parliament  have  been  made  by  Indenture.  That  by 
the  Statute  of  7 H.  IV.  there  is  a Method  preferib’d  of  Elcdion  and 
Return,  and  the  Occafton  he  took  to  be  this:  H.  IV.  came  to  the 
Succcffion  of  the  Crown  by  the  Dcpofition  of  R.  II.  when  the  Par- 
liament was  fitting.  That  Parliament  was  continued  to  H.  lV's 
Time:  For  tho’  in  the  Rolls  it  wxs  call’d  a New  Parliament,  and  P.c- 
turns  were  made  as  by  the  Sheriffs  of  the  Counties,  and  alfo  by  the 
Boroughs,  as  if  it  was  a new  Parliament  ; yet  it  was  the  fame  Parlia- 
ment, for  they  were  the  fame  Men,  and  there  were  too  few  Days  between 
one  Parliament  and  the  other,  to  have  a new  Elcflion.  But  Henry  IV. 
having  made  fuch  an  extraordinary  Step,  he  would  not  leave  it  as  a Prece- 
dent to  be  found  out.  Afterwards,  when  Times  were  a little  more  fet- 
tled, in  his  feventh  Year,  and  that  Praftice  was  neccffary  to  be  condemn’d, 
it  was  provided,  at  the  great  Complaint  of  the  Commons,  that  it  fhould  be 
dope  by  Indenture,  that  the  fame  or  like  Deceit  fhould  never  be  put  upon 
the  Kingdom  afterwards,  and  one  Parc  was  to  be  kept  below.  This  con- 
tinued for  about  four  Years,  when  there  was  another  Complaint  of  the 
Proceedings  of  Sheriffs  (he  faid  he  need  not  mention  the  Regulation  of 
forty  Shillings  a Year,  and  fome  other  Things  which  are  not  dirc&ly  to 
this  Cafe)  ; and  upon  that  there  was  a Penalty  put  upon  the  Sheriffs  of 
a hundred  Pounds,  which  he  took  to  be  in  the  eleventh  Year  ; and  it  was 
put  under  the  Inquiry  of  Judges  of  Affizc,  and  fo  it  flood  all  that  King’s 
Reign  ’rill  H.  V.  And  then  there  was  another  Law  made  for  Electors 
and  Elected,  that  they  fhould  be  all  refident.  Some  of  the  Law  Books 
give  a pretty  Conftru&ien  of  it,  that  tho’  there  was  fuch  a Law,  yet  the 
Cuftom  of  Parliament  was  to  be  the  Rule.  But  he  faid  he  thought  it  to  be 
a better  ConftruQion,  That  it  being  then  reckon’d  a Service,  auJ  a 
hard  Service,  none  but  Rcftdcnts  in  the  Borough  were  compellable. 
Thus  it  continued  till  about  H.  Vi’s  Time,  ana  then  if  the  Sheriffs 
had  made  a wrong  Return,  if  indi&ed  or  profecutcd  at  the  Affizcs,  there 
was  to  be  immediate  Execution  for  this  Hundred  Pounds,  without  any 
Traverfe.  Upon  this  there  was  a Statute  to  allow  the  SheriffaTra- 
verfe  for  this  Hundred  Pounds,  and  tha  the  fhould  not  be  liable  to  it  till  he 
was  legally  convifted  ; fo  it  flood  till  about  a Year  afterwards,  that  the 
Parliament  thought  it  neccffary  to  make  another  A£t  about  8 H.  VI.  and 
then  there  was  [great  Complaint  again  of  the  ill  Proceedings  of  She- 
riffs : And  the  Law  was  enforced  again,  and  it  was  declared  who  fhould 
be  the  Electors ; and  the  Sheriff  was  made  liable  to  the  Penalty  of  an 
Hundred  Pounds,  and  Imprisonment  without  Bail  or  Mainprizc,  and  it 
was  inquirable  by  the  Judges  of  Affize.  Another  Statute  was  made 
the  10  H.  VI.  which  enforced;  the  Manner  of  Elections,  fo  it  flood. 
Then  23  H.  VI.  there  are  two  Statutes,  one  relating  to  the  Wages  of 
Knights,  Citizens  and  Burgcffcs,  and  how  they  fhould  be  levied;  an- 
other reciting  the  Statute  of  H.  V.  and  H.  VI.  and  it  fays.  That  there 
were  not  fufficient  Penalties  on  Sheriffs,  who,  befides  that  fometimes 
they  fent  no  Writs  to  Boroughs,  made  inefficient  Returns,  &c.  And  the 
Mayors  and  Bailiffs  were  guilty  of  the  fame  ; and  therefore  over  and  above 
the  firlt  Penalty  of  a Hundred  Pounds,  they  laid  another  Penalty  of  an  Hun- 
dred Pounds  more,  which  was  to  the  Plaintiff,  with  Colls  of  Suit;  and  this 
was  to  be  tried  before  the  Judges  of  Affize,  and  the  Courts  at  W‘'jhninjlert 
and  at  the  Seffions  ; and  thcAclion  is  to  lie  cither  for  a Knight,  or  Burgkl's, 
or  any  other  Perfon  that  would  bring  the  fame,  but  within  a Time  limited, 
three  Months  from  the  Commencement  of  the  Parliament;  Thus  Elec- 
tions flood  in  Point  of  Law,  ’till  the  modern  Alteration  within  every 
Body’s  Memory.  And  he  hop’d  whatever  time  Gentlemen  rook  this  Mat- 
ter into  Confideration,  they  would  do  it  as  became  the  Houfe  of  Com- 
mons, and  examine  all  Particulars,  as  well  as  the  Judgments  of  Law, 
and  they  would  do  what  became  a Houfe  of  Commons,  and  that  nobody 
would  lee  the  Dignity  of  the  Iloufc  of  Commons  impair'd.  And  however 
Differences  were  between  them  in  other  Things,  they  would  be  unani- 
mous in  prel'erving  the  Rights  of  the  Commons,  and  of  doing  it  in  a 
right  and  juftifuble  Manner:  And  offer’d  to  their  Confideration,  whe- 
ther it  would  not  be  bed  to  proceed  in  the  old  Method,  by  going  into  a 
grand  Committee  for  the  Courts  of  Juftice  to  confidcr  this  Matter, 
and  that  by  taking  thisCourfe,  they  would  walk  in  the  Steps  of  their 
Predecefl’ors,  and  avoid  many  Inconveniencies,  which  were  cafily  to  be 
forefeen  would  happen,  by  taking  another  Courfe. 

But  it  being  moved  and  fcconded.  to  confidcr  of  the  faid  Reports  in  a 
Committee  of  the  whole  Houfe,  the  Queftion  was  put,  and  carry’d.  That 

tho 
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the  Houfe  on  Tuefday  then  next  following,  would  refolve  itfelf  into  a allowed  his  Vote  here,  in  cafe  he  had  Right,  and  it  flu'll  avail  the  Can- 
Committee  of  the  whole  Houfe,  to  confider  of  the  faid  Reports.  didatc  as  much  as  if  the  Vote  had  been  received  below ; and  the  Commit-- 

Ordered,  That  the  fame  Members  do  alfo  fearch  the  Offices  of  the  tec,  after  Judgment  upon  the  Cafe,  report  to  the  Houfe  all  the  fpccial 
Court  of  Quecn’s-Bcnch,  what  Proceedings  were  there  in  the  Cafe  of  Matter,  and  their  Rcfolulionsj  where  the  wholcMattcr  may  be  a-fr.lh  da- 
B amor  diflan  and  Soanu , and  for  a Copy  of  the  Record  of  the  Judgment  bated,  and  the  Houfe  agree,  or  dtfagree,  with  the  Committee,  as  fit  ail 
in  that  Cafe,  ar.d  report  the  fame  to  the  Houfe.  appear  renfonable ; fo  that  this  Determination  and  Method  of  Trial  hath 

Luna  2+  Januarii,  1703.  two  DigciUons,  and  more  likely  to.be  wed  founded  than  that  of  a common 

Mr.  Brnurr  reported.  That  the  Members  appointed  to  fearch  the  Jury,  who  wc  know  are  made  by  Under-Shcrifls.  and  often  of  P-rions  fo 
Offices  of  the  Court  of  Qiieen’s-Bench,  as  to  what  Proceedings  were  corrupted  or  ignorant,  that  new  Trials  are  often  granted  by  the  Judges, 
there  in  the  Cafe  of  Barnar  difitn  and  Ssamt , and  for  a Copy  of  the  Judg-  Rut  it  may  be  objc&ed,  that  no  fvnglc  Petitioner  will  be  received  by  the 
ment  in  that  Cafe,  had  fearched  the  fame  accordingly;  and  he  prefented  Houfe:  In  Anfwcr  to  this,  I fay  he  may  ; and  I have  known  Petitions 
to  the  Houfe  a Copy  of  the  faid  Judgment,  the  Consideration  whereof  was  touching  Elections  preferred  by  a very  few  Perfons,  and  by  the  fame 
referred  to  tlve  Committee  of  the  whole  Houfe,  who  were  appointed  to  P.cafon  may  by  one : I am  fuse  we  have  no  Order  of  the  Houfe  againft 
cor.fuier  of  the  Report  relating  tothe  Cafe  of  AJhby  and  IVhite.  it ; and  if  Gentlemen  object  that  no  fingle  Petition  of  this  Nature  was 

Marin  25  Januarii,  1703.  ever  received,  if  they’ll  Ciew  me  when  it  were  offered,  1 will  lhaw  them 

This  Day  the  Houfe  refolved  into  a Committee  of  the  whale  Houfe  to  when  ’twos  received  ; I believe  they  can’t  ihew  me  ’twas  ever  refufed. 

take  into  Conftderation  the  Report  of  the  Lords  Journals  touching  But  I would  aik,  if  they  can  Grew  me  that  fuch  an  Action  as  this  was  ever 

their  Lordfitips  Proceedings  on  a Writ  of  Error  in  the  Cafe  between  AJhby  brought  again  ft  the  Officer,  as  in  this  Cafe.  I'm  fure  they  can’t,  and 
and  White , Id  at.  and  alfo  touching  their  Lordfhips  Proceedings  in  the  which,  in  our  Law,  is  allowed  a good  Argument,  that  no  Action  lies ; 
Matter  mention’d  in  the  Petition  of  Mr.  Bathurji ; in  which  laft  Cafe  of  cfpccially  it  being  a Cafe  which  can’t  be  preiUm’d,  but  may  happen 
Mr.  Bathurji,  as  it  was  allcdgcd,  their  Lordfitips  had  taken  upon  them  an  very  often,  almoft  in  every  Election : And,  I believe,  there  never  was  a new 
original  Jurifdiflion,  in  controuling  an  Order  made  by  the  Court  of  Ex-  Parliament  called,  but  frequent  Occafions  might  have  been  taken  for 
chequer  for  the  filing  of  a Record  that  had  been  lcvctal  Years  lodged  in  fuch  an  Action,  and  better  founded  than  this  of  the  Plaintiff’s,  who  was 
Air.  Granges’s  Chamber  of  the  Temple.  But  the  Committee  in  the  firft  a poor  Hoftler,  and  remov’d  from  that  Parifii  by  the  Order  of  two 

Place  agreed  to  go  on  with  the  Bufinefsof  AJi&j  and  IVhite ; and  the  Dc-  Jufticcs,  as  being  likely  to  become  chargeable.  But  it  feems  our  A11- 

bate  of  that  Matter  was  carried  on  with  great  Order  and  Temper,  and  eeftors  repofed  a Confidence  in  their  Rcprcfentatives  to  have  Right  done 

was  to  the  Effect  following.  them  in  fuch  Cafes : They  fought  not  Relief  from  common  Juries. 

Mr.  Freeman  in  the  Chair.  And  what  is  now  done  by  this  Attempt  ? Why,  the  Judges  upon  their 

Mr.  Brewer.  Sir,  we  are  now  in  a Committee  of  the  whole  Houfe  upon  Oaths  fay,  that  they  have  no  Cognizance  of  the  Caufc ; but  notwitliftand- 
thc  Conftderation  of  the  Cafe  of  AJhby  and  IVhite,  which  I take  to  be  ing,  the  Lords  fay  they  have  Cognizance,  and  reverie  that  Judgmenr ; 
a Matter  of  the  laft  Confcqucnce  to  the  Privileges  of  the  Houfe  of  Com-  and  the  Confequencc  of  that  is,  the  Lords  will  judge  of  this  our  uttdoubc- 
mons,  which  I think  arc  dangcroufly  invaded  by  the  Lords  Pretence  of  ed  Privilege,  never,  ’till  now,  drawn  into  Qucftion;  and  by  the  fame 
Judicature  upon  them.  But  as  1 don’t  doubt  every  Gentleman  here  Rcafon  and  Law,  the  Lords  may  fit  in  Judgment  upon  all  other  our  Pri- 
thinks  it  his  Duty  to  fupport  and  maintain  the  juft  Rights  and  Privileges  vileges,  and  thereby  we  become  depending  upon  them  : which  fome  with- 
of  this  Houfe,  as  intruded  by  thofe  who  fent  us  hither;  fo  wc  (hull  out  Doors,  l find,  are  willing  to  fubmit  to,  for  that  they  fay,  where  one 
do  it  in  fuch  a Manner  as  will  confift  with,  and  maintain  a due  Carre-  is  deprived  of  his  Right,  he  ought  to  have  Damages,  which  the  Houfe  of 
fpondence  with  the  Lords.  I ftiall  open  the  true  State  of  the  Cafe,  with  Commons  can’t  give.  I allow,  where  one  is  injured,  he  lhall  have  Relief 
the  Judgment  given  upon  it  in  IVeJlminJler- Hall,  and  fome  of  the  Reafons  by  our  Law,  in  one  Place  or  other,  but  we  have  not  one  Shop  to  cure 
which,  in  my  Opinion,  fupport  that  Judgment;  and  then  fpeak  to  the  all  Diftempers.  The  Quccn’s-Bcr.ch  relieves  chiefly  in  Matters  Crimi- 
Revcrfal  of  it  by  the  Lords,  (which,  with  Submiffion,  I take  to  be  a n?.l  ; the  Common-Pleas,  in  Civil  Pleas  between  Party  and  Party  ; the 
new  Attempt  of  their  Lordfhips,  to  bring  this,  and  all  our  Privileges  Exchequer,  in  Matters  of  Revenue ; Chancery,  in  Cafes  of  Fraud  ; and 
before  them  in  Judgment)  which,  I believe,  neither  this,  nor  any  in  the  Cafe  in  Qucftion,  Relief  may  be  had  (as  iitiJ  before)  in  the  Houfe  of 
other  Houfe  of  Commons  will  endure,  nor  want  Will  or  Power  to  relieve  Commons  by  Law  and  Ufage  of  Parliament,  which  3II  Lawyers  know  is 
themfelves  againft  fuch  an  Ufurpation.  a very  confiderable,  known,  and  approved  Part  of  the  Laws  ot  England. 

The  Plaintiff  declares  againft  the  Defendants,  That  whereas  on  the  Anil  tho’  no  Damages  arc  ufually  given  here,  yet  the  Officer,  for  Mif- 

26th  Day  of  December,  in  the  12th  Year  of  King  IVUliam  the  Third,  a behaviour,  and  arbitrarily  refufing  Votes  who  had  Right,  may  be,  and 

Writ  i flued  to  the  Sheriff  of  Bucks,  commanding  him  to  caufc  to  be  has  been  punifhed  by  the  Power  and  Authority  of  the  Houfe,  and  even 
defied  Two  Burge ifes  for  Ayltjbttry ; the  Sheriff  directed  his  Precept  ac-  at  Common  Law,  as  when  an  Alderman  is  refufed  by  the  Mayor,  or 
cordingly  to  the  Conftables,  to  whom  it  belong’d  to  execute  that  Precept ; other  Pcrfon  who  ought  to  admit  him,  the  Remedy  is  by  Mandamus,  which 
and  the  Burgcfles  being  affembled,  and  the  Plaintiff  duly  qualified  to  give  tho’  it  is  chargeable  to  the  Pcrfon  injured,  yet  I don't  know  any  Damages 

his  Vote,  he  offered  to  give  it  for  Sir  Tho.  Lee  and  Mr.  Moyne ; but  die  arc  given  him,  otherwife  than  that  the  Party  injured  is  admitted,  which 

Defendants  falfly  and  malicioufly  intending  to  defeat  him  of  that  Privi-  is  a Relief,  the  Alderman  having  what  he  complained  for  : And  fo  the 
lege,  did  refufe  to  receive  it,  which  he  lap  to  his  Damage,  and  Iffue  Elector,  his  Vote  is  allowed  as  good  as  if  the  Conftable  had  took  it  And 
being  joined,  that  Caufc  was  tried  at  the  Affixes,  and  a Verdict  for  the  by  the  way,  give  me  Leave  to  obferve  how  (mall  a Relief  the  ncw-dcviicd 
Plaintiff,  and  e l Damages.  Remedy  by  Damages  is  : 1 dare  affirm  and  dcmonftrate,  that  the  Plaintiff 

The  l*'a£t  being  thus  tried,  the  Matter  in  Hand  (that  is  to  fay,  Whe-  in  'he  Cafe  in  qucftion  is  above  too/,  out  of  Pocket  more  than  the  Cofta 
thcr  this  Action  is  maintainable  by  the  Rules  of  Law,  or  not)  was  and  Damages  recovered,  which  I take  to  be  infelix  vicloria.  But  if  Gen- 
often  argued  by  Coutifel  learned  at  the  Bar,  and  afterwards  confederal  by  tlcmen  fay,  the  poor  Hoftler  could  not  expend  lb  much,  1 believe  fo  too; 
the  Judges  in  the  Quecn’s-Bench,  and  upon  their  mature  Confederation,  bur  if  at  the  ex  pence  of  any  great  Man,  I thinkitis  lefs  juftifiable,  to  make 

Judgment  was  given  for  the  Defendants,  that  is,  that  the  Plaintiff  had  no  a Fool  of  that  poor  Fellow,  perhaps  in  order  to  enlarge  a Juril'didtioii. 

good  Caufc  of  Action.  I muft  confcfs  1 take  the  Cafe  of  th:  Elected,  to  be  much  ffrongcr  than 

Now  I underftarid  the  chief  Rcafon  was,  for  that  the  Right  of  voting  the  Cafe  of  the  Electors ; and  yet,  in  fuch  Cafes,  Relief,  at  Common  Law, 
in  fuch  Cafes  hath  ever  been,  and  ought  to  be  cognizable  and  determin-  was  always  denied,  as  in  the  Cafe  of  Sir  Samuel  Barnardijton  and  Soame, 
able  by  the  Houfe  of  Commons,  and  not  clfcwhcrc  : For  by  the  Law  and  there  titc  Sheriff  made  a double  Return ; and  in  the  Cafe  ot  Mr.  Onflow  *, 
Ufage  of  Parliament,  the  Houfe  of  Commons  have  heard  and  determined  a falfe  Return  ; and  the  Pcrlons  injured  by  thole  Returns  were  put  to  very 

the  Right  of  their  own  Ele&ions,  and  confequcntly  and  ncceffarily  °reat  Chafes,  and  kept  long  from  their  Scats  in  the  Houfe,  and  yet  at 

the  Right  of  the  Ele£tors  to  vote  : and  for  this  Purpofe,  at  the  opening  Common  Law  could  never  obtain  a Relief.  The  Judges  were  of  Opi- 
of  all  Parliaments  a Committee  of  Ele£iions  is  nominated  of  Members  nion  (as  they  noware  in  the  Cafe  of  the  Elector),  that  it  was  a Matter  of 
of  our  own,  to  hear  and  determine  of  fuch  Right  of  Elections,  to  whom  Parliamentary  Cognizance,  of  which  they  were  not  competent  Judges. 
Petitions  (after  prefented  to  the  Houfe)  arc  referr’d ; and  if  any  Elector  And  fhould  we  now  admit  this  Matter  to  be  determined  by  the  Courts  be- 
had  been  refus’d  his  Vote  in  the  Country,  he  is,  notwithftanding,  low,  what  great  Confufton  and  Inconvenience  would  follow?  I prefume 

no 

■ The  CASE  of  Denzil  Onslow,  Efq.  was  tried  at  the  Affixes  holden  for  Surry  on  Weiut/Jay  the  aoth  Day  of  July,  in  the  Year  of  our  Lord  168:,  at  fu-igjlon 
upon  Hamei,  before  the  Lord  Chief-  JuJHce  of  Ragland,  Sir  Francis  Pemberton. 

The  DECLARATION. 

Denzil  Onflow,  Efq.  had  brought  his  Afiion  on  his  Cafe  in  the  Court  of  Common  Pleas,  againft  Hi Warn  Rapley,  late  Bailiff  of  the  Borough  of  Hnfllmere-,  thereby  letting 
forth.  That  Hafilmere  was  an  ancient  Borough  that  ufeil  to  fcod  Burgeflcs  to  Parliament : That  a Writ  iflued  to  the  Sheriff  of  Surry,  to  caufc  Knights  ami  Burgcffcs  to  lx: 
ahofen  for  the  Parliament  to  be  held  the  17th  Day  of  OSobtr,  Anno  j 1 Caroii  Regis.  The  Sheriff  made  a Precept  to  the  Burough  of  AaJeUuere,  to  ehufe  Burgefles.  That 
Augufl  3 r,  Anno  5 r Caroii  fectmdi,  the  Plaintiff  waa  duly  elected  one  of  the  Burgefics.  and  returned  by  Indenture  with  Sir  William  Moore.  That  the  Defendant,  intending  to 
deprive  the  Plaintiff  of  the  Honour  and  Benefit  of  his  Elcftion,  did  by  another  Indenture  return  Sir  William  Moore,  Bart,  and  James  Grejham,  Efq.  as  duly  elected,  whereas 
tiic  laid  Grejham  was  not  duly  defied  ; whereby  the  Plaintiff  was  hinder'd  from  fitting  in  Parliament,  and  put  to  great  Charge  to  affect  his  Right,  to  his  Damage  of  aoo 

After  Not  Guilty  pleaded,  upon  Evidence  given  on  both  Sides  at  the  Trial,  the  Cafe  appear’d  to  be  thus. 

The  CASE  and  EVIDENCE. 

At  the  Elcftion  in  this  Borough  for  the  laft  Parliament  at  Wefiminfler,  there  were  Four  Competitors,  mis.  Sir  William  Moore,  the  Plaintiff,  Mr.  Dorringtm,  and  Mr.  Grejham. 
The  Elcftors  meeting  and  voting,  the  Poll  was  demanded,  granted,  and  taken : The  Defendant  took  Time  to  perufe  and  eonlider  the  Poll,  until  the  Afternoon  i and  having 
confider’d  of  it,  came  again  to  the  Place  of  Elcftion,  and  declared  the  Plaintiff  and  Sir  II  illiam  Moore  had  the  Majority  of  the  ancient  and  lawful  Burgcffcs,  and  proclaimed 
them  Two  to  be  duly  defied,  and  feaPd  an  Indenture  thereof  accordingly  ; and  Mr.  Grr/ham  being  then  prefent,  oppofed  not  the  fame,  but  defired  that  Sir  William  Moore 
(with  regard  to  his  Title  and  Quality)  might  be  firft  named  in  the  Indenture,  although  (as  was  then  admitted)  Mr.  Onflow  had  the  Majority  of  him  ; which  was  done  ac- 
cordingly, Mr.  Onflow  readily  and  gcncroufly  contenting  to  the  doing  thereof. 

That  about  a Week  or  a Fortnight  alter,  the  Bailiff  was  prevail'd  with  to  fcal  and  return  another  Indenture,  whereby  Sir  William  Moore  and  Mr.  Grejham  were  return'd  as 
defied.  Whereupon,  Mr.  Onflow's  Right  to  fit  was  controverted,  and  he  fufpended  from  fitting ; and  was  put  to  his  Petition  to  the  Houfe  of  Commons,  who,  upon  hearing 
of  the  whole  Matter,  and  Confidcration  had  of  the  indirefi  Dealing  of  the  Defendant  and  others,  declared  Mr.  Onflow  duly  defied,  and  committed  the  Defendant.  And 
Mr.  Onflow  fate  in  the  talk  Parliament  at  Weflmirflrr  for  that  Borough,  and  that  Mr.  Onflow  had  been  at  great  Charges  to  clear  hi»  Elefiion. 

Firfl,  The  Defendant’s  Counfel  infilled  on  the  Statute  of  t H.  V.  cap.  1.  That  a rerlon  defied  mull  be  tree,  refiant,  and  dwelling  within  the  Borough.  To  which  it  was 
am  wcr'J,  and  refolv’d  by  the  Court,  Tliatliulc  or  no  Regard  was  to  be  had  to  that  ancient  Statute,  furafmuch  as  the  common  Practice  of  the  Kingdom  had  been  ever  fiuce 
to  the  contiarjr;  and  it  wav  the  way  to  fill  the  I'ar'.iamctit-IIoufc  with  Men  below  the  Employment : And  the  Ojefiioo  was  ditillow'd. 

Secondly,  It  was  agreed  unto  by  the  Parties  and  their  Counfel  on  both  Sides,  That  the  Right  of  Choice  of  BUrgcffc*  for  this 'Borough  to  Parliament,  lay  in  the  Burgage  Free- 
holders, refiant,  and  inhabiting  within  the  Borough,  and  none  others. 

Then  the  Plaintiff’s  Counfel  infilled  and  proved.  That  there  voted  for  him  Thirteen,  having  good  and  unqtieftionable  Votes  ; unto  one^whereof  the  Defendant’s  Counfel 
excepted,  for  that  he  before  the  elefiion  had  mortgaged  his  Eftate : Which  the  Party  btmfelf,  prefent  in  Court,  denied  upon  Oath  ; and  the  Court  was  of  Opiuion,  it  had 
not  been  3 good  Objefiion,  if  true,  fo  long  as  • he  Mortgager  continued  the  Poffeffion,  and  bad  the  Benefit  of  Redemption  in  him. 

The  Defendant’s  Counfel  faid.  There  voted  fur  Mr.  Grejham  Fourteen,  haring  good  Votes  ; which  if  fo,  would  have  made  a Majority : but  the  Plaintiff" & Counfel  excepted 
to  Six  of  the  Fourteen,  as  being  nr.  good  Eltfiors,  for  that  one  of  them  lived  not  within  the  B«rough  ; which  was  proved  by  ancient  Reputation  and  Perambulation,  Tha'  the 
Houfe  where  he  lived  was  left  without  liie  Bounds.  As  to  the  other  Fire,  the  Objefiion  was,  they  were  no  real  Burgage  Tenants;  and  that  if  any  Conveyances 
had  been  made  to  them  of  Burgage  Lands,  they  were  lately  made,  and  fraudulently  contrived,  to  make  Votes  againft  an  Elefiion  : And  hecaufe  the  Defendant's  Counfel  could 
not  deny  but  thefe  Conveyances  were  lately  made,  the  Court  put  the  Defendant  to  produce  ami  prove  them,  which  was  done  j and  upon  reading  of  them,  it  appear  d Two 
of  the  Fiye  were  made  after  the  Tcft  of  the  l’arliaincntrWric,  anil  Three  of  them,  in  order  to  carry  on  Sir  Philip  Floyds  Ekftiun  in  the  Borough  about  five  Years  fiuce. 

Two 
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nobody  will  pretend  to  exclude  the  Jurifdi£tion  of  the  Houfe  of  Cam-  \ from  them.  Suppofe  any  Member  of  this  Houfe  (as  I think  bv  the  Pri- 
mdns  in  ttils  Cafe  ; snd  yet  if  they  judge  one  way,  and  the  Courts  below  j vileges  of  this  Houfe  he  mav)  ftould  in  this  Houfe  havojufl  Occafionrta 
another,  and  neither  have  Power  to  fuperfede  or  reverie  the  Determination  take  Noticcof  feme  great  Misdemeanor  in  any  great  Officer  of  the  Crown, 
of  *the  other,  under  what  Uncertainty  will  the  Officersand  all  Parties  con-  | and  fhould  aflert  Matters  highly  inirer.ching  on  the  Honour  of  2 Peer  of 
cerned  lie  ? Whereas,  in  ether  Cafe?,  where  one  Court  errs,  a fuperior  ■ England ; and  fuppofe,  when  the  Parliament  was  up,  the  Peer  fhould 
Court  reverfes  ; but  here  both  Adjudications  lhall  fhind  together,  though  I bring  his  Aftiori  of  Seandalunt  Magnatttln  again!!  the  Member  at  Law  for 
•nconfiiteiit  theone  with  the  other.  | Words  that  he  had  fpoken  here,  and  :ay  them  as  fpoken  clfcwhcrc,  (for  fo 

in  atranfitory  Action  hemay)  and  he  ihould  jullify  that  they  were  fpoken 
in  the  Houfe  of  Commons,  where,  bv  the  Privileges  of  the  Houfe,  Frce- 


But  'tis  laid  in  this  Cafe  the  Action  lies,  beeaufe  the  Defendant  refilled 
the  Plaintiffs  Vote  matitiofr  id  faifi  : I take  thofc  to  become  Words  of 
Courfe,  and  no  Evidence  nf  that  is  given  to  the  Jury. 

Sir,  to  conclude,  the  Houfe  lately  paffed  a Refolution,  That  no  Lords 
Ihould  intermeddle  at  any  of  our  Elections:  But  if  this  is  allowed  as  Law, 
they  may  at  the  lafl  judge  and  make  (for  aught  1 know)  all  our  Elcflions. 
But  for  my  Part,  1 am  for  continuing  the  rofleffion  of  this  and  all  other 
juft  Privileges,  as  derived  down  to  us  from  our  Predeceflors,  who  ever  en- 
joyed and  cxcrcifed  them  as  now  we  fhould  ; and  I hope  before  we  rife  we 
flrall  think  of  fomc  Remedies,  and  not  lie  wholly  under  the  Power  or 
Mcrcyof  the  Lords. 

Sir  Tho.  Pewit . Mr.  Freeman , 1 believe  I fhould  hardly  have  rofe  up 
in  this  Matter,  but  that  I think  it  more  particularly  my  Duty  to  fpeak  to 
this  Thing,  if  it  were  pofliblc,  than  any  other;  for  in  truth  l have  had  a 
more  particular  Opportunity  of  knowing  the  Nature  of  this  Cafe,  and  the 
Proceedings  in  ir,  and  what  the  Confequcnccs  of  it  will  be,  than  many 
others  have  had. 

|J1  muft  acquaint  you  I was  of  Counfcl  in  this  Caufe  in  the  Houfe  of 
ccrs  upon  theAVrit  of  Error  with  IVbite,  and  the  other  Conftables  that 
were  profecuted  in  this  Action,  and  did  to  my  Power  defend  what  I took 
to  he  the  Rights  and  Privileges  of  this  Houfe. 

1 would  (land  right  in  the  Opinion  of  every  Body  ; for  what  I did  there 
for  my  Client  in  the  Courfe  of  my  Profefiion,  I don’t  think  myfelf  obliged 
...  1. c..,  ,n  An 


dom  of  Speech  is  allowed;  and  fuppofe  Judgment  in  that  Calc  (as  in  this 
it  was)  fhould  be  given  againft  the  Plaintiff;  aud  afterwards  this  by  a Writ 
of  Error  Ihould  be  brought  before  the  Peers,  and  they  ihould  reverie  this 
Judgment,  and  give  Judgment  for  the  Plaintiff;  Can  any  thing  he  more 
deftrudtive  to  the  Conftitution  of  Parliament,  if  luch  a Cafe  as  this  fhould 
happen  ? And  muft  the  Commons  in  fuch  Cafe  fit  down  by  it? 

Suppofe  any  Man  fhould  prefume  to  arreft  any  Member  as  he  was  going 
into  the  Houfe  of  Commons,  nay,  the  Speaker  him  fell',  and  afterwards  he 
is  committed  by  Order  of  the  Houfe,  and  the  Pcrfon  committed  fhould 
bring  his  A£lion  for  taking  him  into  Cuftody,  and  the  Seijeant  who  took 
him  into  Cuftody  fhould  plead  this  Matter,  and  the  Judges  give  Judgment 
for  him  as  they  did  for  the  Defendants  in  this  Cafe,  and  by  Writ  of  Er- 
ror, it  being  brought  into  the  Houfe  of  Peers,  they  fhould  reverfe  this 
Judgment,  and  give  the  Plaintiff  his  Damages;  Will  anyone  fay,  we 
could  not  take  Notice  of  this?  Would  it  not  deflroy  all  our  Rights  and 
Privileges  ? 

So  no  doubt  in  this  Cafe,  though  they  have  gone  by  way  of  Action  at 
Law,  and  Judgment  in  Wtjtmtnfln  - Hall , and  Writ  of  Ertor  in  the  Houfe 
of  Peers,  it  cannot  be  fa  id,  but  if  it  concerns  our  Rights,  v.e  may  take 
Noticcof  it.  In  the  Cafe  of  Sit  John  Elliot , ide.  (Vol.  VII.  p.  2+2.) 
the  Commons  declared  the  Judgment,  5 Cur.  I.  illegal,  and  againft  the 


tor  my  valient  in  tne  v_ouric  01  my  rroremon,  1 1 unu  uiyicir  ouiigco  me  «_uiuuiuu»  ucciaicu  me 

to  maintain  here;  for  then  it  was  my  Duty  to  do  my  beft  for  him  as  nis  1 Privilcgesof  Parliament. 

Counfcl,  but  now  he  hath  done  with  me,  and  I have  done  with  him  in  this  j It  is  my  poor  Opinion  ’tis  our  Right  (and  I think  nobody  can  doubt  it). 
Place.  j for  we  arc  in  Poffeffion  of  it,  to  determine  our  own  Elections ; and  I would 

It  hath  been  to  the  great  Honour  of  fomc  Judges  in  TVtJiihinJUr-Hall , be  glad  to  bcacquainted  when  lirft  we  began  to  bearand  determine  our  own 
who  have  argued  in  Cafes  below  at  the  Bar,  and  have  been  brought  on  the  I Elcdlions ; I believe  nobody  will  fay  with  Certainty  when  we  did  not. 
Bench  before  the  Caufe  hath  been  determined.  That  they  have  argued  at  | 1 know  we  have  a turbulent  Author,  who  generally  affected  to  be  in  the 


the  Bar  one  Way,  and  when  upon  the  Bench  have  given  Judgment 
other  Way  againft  their  very  Clients,  and  thereby  done  their  Duty  in  both 
Places. 

Now,  when  I have  faid  this,  I hope  I do  ftand  fair  and  clear,  that  I now 
fpeak  as  a Member  of  the  Houfe  of  Commons. 

You  are  upon  a Point  which  I wi!h  had  never  happened,  for  there  is 
nothing  I enter  upon  with  greater  Reluftancy  than  what  looks  like  a Dif- 
pute  with  the  other  Houfe;  for  no  Man  pays  a greater  Honour  to  the 
Houfe  of  Peers,  and  to  every  Peer  there,  than  I do  ; however,  as  I am  in- 
trufted,  I (hail  endeavour  to  maintain  the  Rights  of  this  Houfe.  And  1 
do  fay,  if  the  Peers  of  England  can  determine  all  our  Properties  at  Law 
upon  Writs  of  Error,  and  all  our  Rights  in  Equity  upon  Appeals  ; and  if 
they  can  determine  all  our  Elections  in  confequence  of  this  Action,  (as 
lam  of  Opinion  they  may,  if  this  Action  prevails)  they  have  a greater 
Power  than  ever  that  Houfe  had  in  the  Days  of  their  Noble  Anceftors, 
when  they-  were  in  their  greateft  Grandeur. 

I will  mew  you  what  will  be  the  ill  Confequences,  and  I think  it  very 
fit  for  you  to  take  this  Matter  into  Confideration,  if  there  beany  way  to 
come  at  ir.  Firji,  I can't  deny,  but,  generally  fpeaking,  a Man  has  Right 
to  bring  his  Action  at  Law  ; but  then,  I hope,  though  a Man  hath  a 
R'ight  to  bring  an  Action,  yet  he  can’t  bring  it  in  Detriment  to  any  other 
Man’s  Privilege  ; for  if  a Member  of  this  Houfe  be  fued  in  Time  of  Pri- 
vilege, though  a Pcrfon  have  a Right  to  fuch  Action,  yet  he  can’t  profe- 
cute  it  in  Breach  of  the  Privilege  of  fuch  Pcrfon,  much  lefts  can  a Man 
profccute  an  Action  in  Breach  of  the  Privilege  of  this  Houfe.  And  fup- 
pofe this  Ihould  come  before  the  Lords  in  Qucftion  by  Writ  of  Error,  and 
the  Ihould  be  in  poffeffion  of  the  Caulc ; fure  every  Determination  of  the 
Lords  upon  a Writ  of  Error  is  not  withouc  more  ado  to  be  conclufive  to 
the  Commons  in  their  Rights  and  Privileges,  foas  that  they  may  not  take 
an  Alarm,  and  be  concerned,  if  all  their  Privileges  are  about  to  be  taken 


Wrong,  and  though  a Member  of  this  Houfe,  made  it  his  Bultnefsto  write 
againft  their  Privileges,  and  was  always  hunting  among  the  Records  of  the 
Tower,  from  whence  he  brought  away  a great  deal  of  Dirt  with  him,  and 
yet  could  never  pretend  or  produce  more  than  two  Inftances,  where  the 
Commons  reforicd  to  any  other  Place  for  the  fettling  the  Right  of  their 
Elections  ; The  Man  I mean  is  Mr.  Prynne  ; he  takes  occafion  todo  it  from 
what  is  faid  by  my  Lord-Chief- Juftiee  Coke,  (who,  with  your  Favour,  I 
muft  take  Noticcof  fo  far,  as  to  fay  he  was  not  only  a very  great  Man  in 
our  Profeflion,  but  had  been  Speaker  of  the  Houfe  of  Commons  in  his 
Timejand  he,  inhis  1 Injl.fol.  116. and  4 /«/?.  i.cap.foL  14,  15  and  23.  af- 
ferts.  That  the  Lawof  Parliament  is  as  much  Part  of  the  Law  of  the  King- 
dom,as  any  other,  and  indeed  the  higheft  : He  calls  it  Lex  id  Confuetudo  Par- 
liamenti,  and  fays, This  isa  Lawthat  each  Houfe  hath  Po(TeIuonof,and  judg- 
cth  by,  and  each  Houfe  is  a Houfe  of  Judicature;  and  he  puts  upon  this  a 
great  many  Inftances,  and  fomcof  them  may  feem  ftrange  to  thofc  who  have 
run  upon  the  Commons  of  late.  He  tells  you  of  a Cafe,  8 Elite,  at  that 
Time  Onjloxu  was  Speaker,  (and  it  is  in  fol.  1 9.  of  the  Book  of  the  Houfe  of 
Commons  of  that  Year)  one  Long  was  returned  a Member  for  IVejlbury ; 
and  it  being  complained  of  that  be  came  into  the  Houfe  by  undue  Practices, 
it  was  enquired  into  by  the  Houfe  of  Commons,  and  found  thache  had  given 
four  Pounds  to  the  Mayor  of  IVeflbury ; and  they  having  examined  and 
tryed  this  Matter,  they  did  not  only  expel  Long,  but  they  lined  and  impri- 
soned the  Mayor  of  IVe/lbury , J'ecundum  Legem  id  Confuetudinem  Parlia- 
menti.  Mr.  Prynne,  the  Author  I mentioned,  fuppofeth  there  was  a Time 
when  the  Commons  ufed  to  apply  to  the  King  in  cafe  Wrong  was  done 
in  the  Matter  of  their  Elections ; and  in  his  Comment  on  the  4 Injlit . 
31.  goes  back  to  12  E.  II.  There  the  King  was  plealed  by  Com- 
miffion  to  appoint  feveral  Pcrfons  to  hear  the  Matter  of  an  Election. 
He  pretends  to  another  Inftancc,  and  that  is  in  Henry  the  Vlth’s  Time, 
in  the  Cafe  of  Huntington  ; and  there  was  a Petition  to,  and  a Commif- 
T wo  of  them  were  Conveyances  by  one  Vatlor,  who  had  a Carden  nf  about  thirty  Rods,  and  conveyed  to  each  of  hla  two  Sons*  Piece  of  it,  containing  about  ten  Rods, 
of  which  they  had  made  Jointures  to  their  Wives,  each  Share  being  worth  at  btft  it.  per  Annum.  Another  of  the  Five  was  made  by  a Father  who  had  a Chile  containing 
two  Acrtfi  and  made  a Conveyance  to  his  Son  of  aliout  a Quatter  of  3n  Acre,  which  always  after  lay  undivided,  and  was  cciiftatitty  enjoyed  by  the  Father.  Another  Con- 
veyance was  made  by  a Son-in-law  to  his  Father-in-law,  of  a Cart-houfc.  The  lafl  was  a Conveyance  to  one  Jaeb/tm,  of  11  little  Tenement ; hut  it  was  proved  that  collate- 
ral Security  was  given  to  ro-convey,  and  that  the  Grantor  had  repaired  it.  As  to  all  Five,  tiicre  appeared  feveral  Badges  of  Fraud,  Ji  a continued  Poficiliuu  in  the  Gran- 
tors, 1st.  and  the  feveral  Confeflions  of  the  Purpofc  and  Intent  of  making  them  for  the  Elections. 

The  Court  eenfured  fuch  Proceedings  as  evil  and  nnlawful : Mr.  IV.  (Recorder  oF  G.J  oncof  the  Defendant's  Counfei,  flood  up  to  julHfy  thefe  Proceedings,  and  fikl  it 
was  Part  of  the  Conflitution  of  our  Government  to  do  fo.  At  which  the  Court  feemed  very  angry,  and  wondered  that  anv  tine,  cfpecially  a Man  of  the  Gown,  Ihould  lay  fo  ; 
and  faid,  Do  you  think  our  Government  hath  no  better  Conftitution  ? With  which  the  Gentleman  not  being  fatisfied,  he  was  told  by  the  Court,  he  defmed  to  be  taken  .No- 
tice of  for  faying  fo,  and  that  he  feemed  to  have  advifed  the  Thing  done. 

To  conclude  the  Evidence,  the  Plaintiff’s  Counfei  delivered  into  Court  Ten  or  Twelve  feveral  Conveyances  that  were  proved  by  the  Party  that  wrote  them,  to  have 
been  made  by  Mr.  G's  Order,  to  make  fo  many  Votes  at  a former  Election,  wherein  Mr.  Gn/bam  was  concerned  ; and  the  Eleftlon  being  over,  they  were  cancelled  and 
delivered  up,  concerning  which,  Mr.  Grrjham  endeavoured  to  fay  fomething  by  way  of  Excufe,  but  was  told  by  the  Court,  it  was  too  had  to  be  exeufed  ; and  it  was  well 
an  Aft  of  general  Pardon  had  palled  fincc  this  was  done,  cite  lie  Ihould  have  anfwcrcd  it  in  another  Place.  During  the  whole  Time  of  the  Trial,  the  feme  was  managed  with 
great  Patience  and  Circumfpeftion  ; for  fo  foon  as  the  Caufe  was  opened  by  the  Plaintiffs  Counfei,  the  Court  perceiving  the  Nature  of  ii,  commanded  Silence  and  At- 
tention in  the  Jury  : the  Court  declaring  it  was  oj  great  Weight,  as  great  as  any  that  evercame  there  to  be  tried.  Ami  the  Evidence  being  fully  given  on  both  Sides, 
the  Court  by  way  of  Direction  told  the  Jury,  that  the  Plaintiff  need  not,  as  this  Cafe  is,  prove  anv  exprefs  Malice  in  the  Defendant ; forit  lhall  be  intended  when  a Man  Olall 

do  fuck  an  evil  Thing  as  this  u,  contrary  to  hi»  v-«~i-a j «•  -»*■  " - ...... 

Witneticf,  that  a little  Time  b ' " ‘ 

ther  told  the  Jnry,  that  this  w . . ....  e <M...  .........  *■><•  unlaw- 

ful Thing,  and  tending  to  the  Dcfhuftion  of  the  Government,  and  debauching  of  Parliaments : And  although  fomc  of  the  Conveyances  were  made  fomc  Time  before  his 
Election,  to  ferve  a Turn  at  a former  Choice;  yet  that  they  were  fraudulent,  and  void  in  their  Creation,  and  ought  not  to  be  made  life  of  at  any  Time  againft  any  other  Per- 
ron ; and  that  it  was  fenfelcfs  to  think  fuch  Practices  were  Purl  of  the  Conflitution  uf  our  Government,  or  to  imagine  that  Perfons  whom  we  entruft  with  our  Lives  and  For- 
tunes ought  to  be  made  and  chcifen  by  luch  evil  Devices;  and  that  fuch  Praft  ices  deferve  to  be  fevercly  punilhcd,  and  direfted  the  Jury  to  give  fignai  Damages  : Where- 
1 upon  the  Jury  withdrew,  andaltcr  albert  Stay  gave  a Vcrdift  for  the  Plaintiff,  and  50/.  Damages. 

And  the  Court  in  the  Conrlc  of  Evidence  having  obferved  one  BtUingbttrft  to  be  much  concerned  in  the  Proof  and  Management  of  their  fraudulent  Deeds,  conceived 
him  to  be  privy  to  much  of  the  Practice  thereabouts,  and  commanded  him  to  flay  in  Court  until  the  Jury  had  given  in  their  Vcrdift  ; which  when  they  had  done,  the  Court 
required  him  to  find  Sureties  to  appear  m the  Court  of  Kmg's-Bench  next  Aid  car! mat  Term,  to  anfwer  to  an  Information  touching  the  faid  Mifdemcanur  1 and  in  ihe  mean 
Time  to  be  of  good  Behaviour,  which  accordingly  he  did  do;  and  Sir  IVilliam  AT  we  and  Sir  George  Woodruff  (whom  he  had  fcfved  in  the  hid  Elrftion  at  Bafelmert)  were 
his  Sureties.  And  the  Court  required  the  Plaintiff,  Mr.  Onjiovt,  to  fee  that  an  Information  be  preferred  ; which  he  promifed  to  do;  And  the  Court  declared  it  was  a verv 
great  Offence,  aud  (lionld  be  fevercly  punilhcd.  ’ 

1 lhall  give  a few  Jultances  of  what  the  Houfe  of  Commons  have  done  in  former  Ages  to  pnnilh  and  prevent  Evils  about  Elcftions. 

«•  Aa’:o  -a  Jacobi,  Doctor  Burnt,  Minifler  of  Blecbingfy  in  Surry,  for  milbchnvilig  himfelf,  by  preaching,  and  otberwHe,  about  Election  of  Members  of  Parliament,  upon 
Complaint,  was  called  to  the  Bar  ot  the  Houfe  ut  Commons,  and  there,  as  a Delinquent,  on  his  Knees,  had  Judgment  to  confds  his  Fault  there,  and  in  tnc  Countr.  in 
Ihe  Pulpit  of  his  Parilh  Church,  on  Sunday  before  the  Sermon.  ” 

. 1.  Anno  1 1 Jacoli,  lngrej,  Under-Sheriff  of  Cambj  iigejldre,  for  refilling  the  Poll,  upon  the  Promife  of  Sir  Toemat  Steward  to  defend  him  therein,  kneeling  at  the  Bar 
received  his  Judgment,  to  ftand  committed  to  the  Serjeant  at  Arms,  and  to  make  Submiflkm  at  the  Bar,  and  acknowledge  his  Offence  there,  and  to  make  a farther  Submif- 
fion  openly  at  the  Quarter  Scffions,  and  there  alfo  to  acknowledge  his  Fault. 

3.  Anna  to  Jacobi,  the  Mayor  of  Arundel,  for  miibchaving  himfelf  in  an  Eteftion,  bv  putting  the  Town  to  a great  deal  of  Charge,  not  giving  a due  and  -eneral  Warn, 
ing,  but  packing  a Nitmbre  of  Electors,  was  lent  for  by  Warrant,  and  after  ordered  to  pay  all  tiic  Charge  ; and  the  Houfe  appointed  certain  Perfons  to  adiuft  the  Charges 
a.  And  l«Ry,  3 Gar.  I.  Sir  William  Wrtj , anil  others,  Deputy-Lieutenants  of  Cornwal,  for  affuming  to  tliemfelves  a Power  to  make  whom  they  p'l.aicd  Knights 
and  defaming  thole  Gentlemen  that  then  ftood  to  be  choien,  fending  up  and  down  the  Country  Letters  for  the  Trained  Bands  lo  appear  at  the  Day  of  the  Klcftion  and 
menacing  the  Country  under  the  title  ot  his  Majtfty's  Pleafurc  ; had  Judgment  given  upon  them,  to  be  committed  to  the  W;.  a. To  make  a Recognition  of  their  Offence 
at  the  Bar  of  the  Howcjupcm  their  Knees ; which  was  done.  3.  To  make  a Recognition  aud  SubnilEoa  at  the  Affixes  in  Coronal,  in  a Form  drawn  by  a Committee  See 
this  Cafe  m a FoUoPamphlet,  printed  >68 1. 
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lion  from  the  King  in  like  Maimer.  The  lateft  of  thefc  Inftanees  is 
above  two  Hundred  Years  ago,  and  neither  of  them  make  any  thing  for  a 
Power  in  the  Lords  to  determine  the  Ele&ions  of  the  Commons  ; but  on 
the  contrary,  rather  for  a Power  to  be  delegated  by  the  King,  and  the 
Inftanees  are  but  T wo. 

Now,  I fay.  Sir,  we  arc,  and  have  been  in  Pofleffion  of  this  Right  for 
a very  great  Length  of  Time,  and  have  it  confirmed  to  us  by  A£t  of  Par- 
liament ; for  the  late  Aft  of  7 and  8 of  King  William , hath  in  effeft  de- 
clared, that  the  Determination  of  the  Right  of  the  Electors  is  in  the 
Boufc  of  Commons ; for  it  fays.  That  the  Sheriffs  and  Officers  of  all 
Sorts,  lhal!  follow  the  !aft  Determination  of  the  Houfe  of  Commons,  as 
their  Rule  and  Guide  in  fuch  Cafes.  And  furely  nothing  is  more  abfurd 
than  to  fay,  that  this  Houfe  tb  ill  examine,  try,  and  determine  who 
arc  defted  ; and  yet  IV ftminJler-B.aU,  And  the  Lords  lhal  I examine  and 
determine  the  Right  of  the  Electors : How  can  any  one  examine  the 
Election,  but  the  firft  Step  he  takes  mud  be  to  confider  and  determine 
who  are  the  Electors  ? And  the  determining  the  one,  is  determining 
the  other. 

I would  trouble  you  2 little  with  the  Reafons  they  give  why  this  Action 
fhould  lie.  It  hath  been  find,  and  J think  'cis  true,  for  the  Honour  of 
England*  and  I believe  it  hardly  can  be  found  to  fail.  That  where  a Man 
hath  a Right,  and  a Wrong  done  him,  he  is  foinewhere  to  have  a Re- 
medy ; but  now  let  us  fee  the  Application  of  this  Rule.  Are  they  not 
bv  the  fame  Law  that  fettles  the  Right,  and  declares  the  Wrong,  to  en- 
quire where  the  Remedy  is  to  be  had  ? For  though  you  have  aReipoly, 
you  miftakt:  that  which  is  the  proper  Remedy  ; and  the  fame  Law  that 
fettles  the  Right,  and  declares  the  Wrong,  gives  the  Remedy  ; you  muft 
therefore  go  to  the  Place  where  the  Law  direfts  your  Remedy,  not  where 
yourfelf  would  delire  the  Remedy.  Therefore,  fays  my  Lord  Coke,  in 
his  Preface  to  his  4 letfiit.  and  likewife  fol.  14  and  15.  Wc  have  feveral 
Jurii'di&ions,  fome  Ecclefiaftical,  fome  Temporal,  Idc.  fomc  governed  by 
one  Law,  and  fome  by  another ; and  all  mull  have  their  Rules  and 
Bounds,  which  mull  be  obferved.  If  your  Right  he  Ecclefiaftical,  as 
for  Inilance,  before  the  Statute  of  Tithes,  could  you  in  JVtjbnimfltr-Hall 
have  brought  your  Action  ? Or  if  I flue  had  been  joined  in  fuch  an 
Action,  and  the  Parties  had  gone  to  Trial,  will  any  Body  fay,  but  that 
the  Judges  muff  have  arrefted  Judgment,  and  faid  that  ’twas  out  of  their 
Jurifdiction  ? If  a Lord  of  a Manor  fhould  refufe  to  admit  a Man,  to 
whom  a Surrender  is  made  of  a Copyhold  Eftatc,  the  Lord  has  done  him 
Wrong,  and  Damage  too ; but  yet  he  cannot  bring  his  A&ion  at  Law 
for  it,  for  it  is  an  equitable  Right,  and  he  mult  go  to  a Court  of  Equity 
for  his  Remedy  ; and  fo  I could  put  a thoufand  Inftanees,  but  I will  not 
fpend  your  1 ime.  So  that  I fay,  *tis  not  enough  to  fay  you  have  a 
Right,  and  mult  have  a Remedy,  and  therefore  you  may  bring  your 
Aflion  at  the  Common  Law ; but  you  muft  feet  it  in  a proper  Place, 
though  perhaps  Colts  and  Damages,  and  a Trial  by  a Jury,  may  be  more 
defirabli-  by  the  Party. 

Now,  in  this  Cafe,  I would  know,  Whether  this  is  not  a Matter  of  Par- 
liamentary Jurifdiction,  and  alfo  a Parliamentary  Right?  Is  any  Thing 
more  plain  ? He  that  hatha  Right  to  vote,  hath  a Right  to  fend  a Pcrfon  to 
represent  him,  and  fit  in  Parliament;  therefore  'tis  a Parliamentary  Right : 
Where  then  mult  be  your  Remedy  ? In  the  Houfe  of  Commons,  where 
you  have  a Right  to  fend  a Pcrfon  to  fit  and  reprefeot  you  ; there  you 
may  complain,  I was  denied  my  Vote,  or  mifufod  upon  the  Election. 
This,  by  the  Law  of  Parliament,  lhall  be  examined  here,  and  for  this 
Purpofe  you  conftantly  appoint  a Standing  Committee  of  Elections. 

Indcca  1 cannot  but  wonder  at  the  bringing  of  this  new-invented  Ac- 
tion ; for  if  there  be  any  thing  certain  in  the  Common  Law,  'tis  this.  That 
where  you  claim  a Right  to  any  thing,  it  muft  be  founded  upon  common 
Ufage  in  that  Cafe,  or  in  tome  Cafe  that  carries  the  fame  Reafon,  and  is 
juft  like  it;  for  the  Common  Law,  generally  fpeaking,  is  nothing  elfe  but 
Common  Ufage.  Now  let  us  fee  for  the  Ufage  in  this  Cafe,  and  whe- 
ther there  has  been  any  thing  like  this  Aftion  before.  Say  they,  How 
do  you  know  but  fuch  Actions  have  been  brought  before  ? I do  not  fee 
that  there  can  be  a ftronger  Negative  Proof  in  any  other  Cafe  than  in 
this  ; for  wc  have  had  Parliaments,  as  appears  by  our  Statutes  in  Print, 
for  five  hundred  Years,  and  we  have  had  Parliaments  in  every  Reign 
•fince,  and  in  feveral  Reigns  a great  many  Parliaments:  And  let  us  con- 
fider, wiicther  this  Cafe  would  not  have  happened  frequently  in  five  hun- 
dred Years,  in  fo  many  Elections  in  Counties,  Boroughs,  anJ  Cities, 
whirs  there  are  fuch  infinite  Numbers  of  Electors  : And  therefore  this 
Cafe  muft  frequently  have  happened  if  fuch  an  Aftion  lay  at  Law.  If  it 
be  afked.  How  do  I know  th3t  fuch  an  Action  hath  not  been  brought  be- 
fore ? I anfvvcr,  ’Tis  wonderfully  plain  there  never  was  fuch  an  Action 
Brought  before  ; for  as  we  have  our  Acts  of  Parliament  in  Print,  fo  we  have 
faithful  Reports  of  all  our  Law-Cafes,  which  we  call  the  Year-Books, 
and  which  arc  Memorials  of  all  Cafes  fo  long  back  as  from  E.  IPs  Time, 
that  is,  400  Years,  followed  by  a Scries  of  Reports  ’till  this  Time,  and  are 
now  grown  fo  numerous,  that’  they  become  a Burthen.  And  I will  defire 
any  Gentleman  of  the  Law  here,  or  in  England,  to  (hew  me  the  Footfteps 
of  any  fuch  ACtion  as  this,  or  of  this  Kind  till  now,  ever  brought  be- 
fore. We  have  always  faid.  Our  Forefathers  wire  wifer  Men,  and  greater 
Lawyers  than  we  are  ; and  fo  they  were  : But  fuch  an  Action  as  this  never 
entered  their  Thoughts. 

But  it  may  be  faid.  How  does  it  appear  that  there  was  Occafion  for 
thefe  kind  of  Actions  formerly,  for  Men  heretofore  were  unwilling  to 
ferve  in  Parliament,  they  were  hired,  and  almoft  prefled  to  it,  and  it  was 
hard  to  get  Men  to  come  up  ? I anfwer.  It  was  fo  far  otherwise  for 
many  Years  paft,  that  fo  early  as  H.  IV. ’s  Time,  there  were  great  Con- 


tefts  about  Elections,  and  the  Sheriff's  in  thefe  Days  were  apt  to  do 
wrong,  as  appears  by  7 B IV.  cap,  15.  And  therefore  : 1 H.  IV. 
cap.  j.  there  was  oppofod  One  Hundred  Pounds  Penalty  to  the  King, 
on  the  Sheriff  tha:  did  not  do  his  Duty,  according  as  the  Statute  does 
direct : So  that  it  does  appear  there  was  Occafion  for  jhefo  Aftio;ts,  if 
they  had  lain  by  Law  ; and  yet  you  will  find  that  never;  till  23  It.  VI. 
did  it  enter  into  the  Thoughts  of  any  Man,  that  an  Action  at  Com- 
mon Law  could  be  brought  for  an  Injury  in  an  Election  ; and  therefore 
that  Act  recites,  that  there  was  not  before  that  Time  a fuflkknt  Remedy 
for  the  Party  grieved,  and  therefore  gives  a Hundred  Pounds  to  the 
Party,  and  Cods  if  a Knight,  and  Forty  Pounds  if  a Citizen  or  Burgefs, 
and  that  by  a Law  made  on  purpofe  to  lielp  the  Party  to  an  Action  where 
there  was  no  fuch  Remedy  before.  Thus  it  refted  till  the  famous  Cafe  be- 
tween Ne’jiU  and  Strode , in  2 Sides  fin,  fol,  16S.  fin  that  Times  they  font 
five  Knights  of  the  Shire  out  of  Btrkjhire ) Mr.  Ntviil  brought  his  Action 
againft  Strode  the  Sheriff;  and  he  alledgcd,  that  he  being  One  of  the  Five 
chofen  for  that  County,  Strode  had  malicioufly  and  fallly  refilled  to  return 
him,  fs’r.  and  the  Jury  gave  him  Fifteen  Hundred  Pounds  Damages. 
This  Action  made  a great  Noife,  and  the  Judges  looked  upon  it  as  .1 
great  Novelty,  and  thought  fit  to  confute  the  Parliament  in  it  •;  (in  for- 
mer Days  ill  Matters  relating  to  the  Parliament,  they  ufed  to  confult  the 
Parliament)  and  the  Judges  heretofore  when  they  were  alkcd  their  Opi- 
nion in  difficult  Matters  relating  to  the  Parliament,  or  Law  of  Pailia- 
ment,  would  fay.  This  ;vas  above  us,  and  therefore  to  be  decided  by  Par- 
liament. And  this  Cafe  being  referred  to  the  Parliament,  they  looked 
upon  it  as  fo  extraordinary  an  Attempt,  that  though  Mr.  Nev'll  had  a 
Verdict  for  fifteen  hundred  Pound^Datnages,  yet  he  never  got  a Farihmg 
of  the  Money,  or  any  Benefit  by  the  Verdict : Sed  ibi  dorrmvit. 

A6fir  this,  came  the  great  Caufc  that  hath  been  mentioned  of  Ssamrvn d 
Bamardijlon ; and  mttlnnks  this  deferves  very  much  our  Consideration, 
and  how  far  the  Determination  of  the  Iioufe  of  Peers  ought  to  be  a Rule 
in  ihis^ery  Cafe.  That  Caule  fet  forth  with  great  Piofpeft  of  Succcfs  : 
Sir  Samuel  Bamardijlon  in  that  Cafe,  did  not  flight  the  Determination  of 
the  Houfe  of  Commons,  but  firft  petitioned  this  Houfe  as  the  proper 
Place  to  determine  his  Right,  and  had  it  decided  for  him.  That  he  was 
the  Perfon  duly  elc&cd,  and  the  other  Return  was  taken  off  the  File ; and 
then  he  brought  his  Aftion  at  Common  Law,  and  fet  forth  this  whole 
Matter,  and  that  the  Sheriff  fallly  and  malicioufly  returned  another  with 
him,  whereby  he  was  kept  out  of  his  Right,  life.  a long  Time,  and  put 
to  very  great  Expcncc  and  Cods.  This  came  to  b.-.  tried  at  the  Bar  of 
the  King's-Bessih,  and  there  was  a Vcrdift  given  for  Sir  Samuel  Burner- 
dijlon  for  eight  hundred  Pounds.  This  was  looked  upon  as  a great  Cafe, 
and  my  Lord  Chicf-Juftice  Halt  bid  all  Perfons  about  him  taxc  Notice, 
that  they  did  not  determine  the  Right  of  the  Elcftion,  for  the  Judgment 
in  that  Cafe  belonged  to  the  Parliament ; but  faid,  fince  the  Houfe  of 
Commons  had  determined  the  Right,  he  thought  they  might  follow  their 
Judgment  to  repair  him  in  Damages,  and  fo  gave  Judgment  for  the  Da- 
mages the  Jury  had  given  the  Plaintiff. 

This  Cafe  was  looked  upon  fo  improper  for  the  Common  Law,  that 
upon  a Writ  of  Error  brought  in  the  Exchequer-Chamber,  that  Judg- 
ment was  reverfed,  bccaufe  the  Common  Law  could  not  any  way  inter- 
meddle with  Elcftions  to  Parliament,  further  than  was  directed  by  Afts 
of  Parliament.  It  might  have  been  faid,  and  i know  'twas  faid,  that 
the  P.everlal  of  this  Judgment  was  by  an  extraordinary  high  Hand  : And 
therefore,  upon  the  Revolution,  in  the  very  beginning  of  King  William's 
Reign,  Sir  Samuel  Bamardijlon  brought  a Writ  of  Error  in  Parliament, 
complaining,  that  in  the  Exchequer-Chamber  they  had  reverfed  this 
Judgment  unjuttly,  and  went  upon  thefe  Rcafons,  as  may  be  obferved 
from  the  Journal  of  the  Houfe  of  Lords,  which  were  the  Rcafons  of  fome 
very  few  protefting  Lords. 

rirjl , Becaufe  it  was  a denying  Sir  Samuel  Barnam'jlon  the  Benefit  of 
the  Law,  which  gives  Relief  as  to  all  Wrongs  and  Injuries;  and  here  is 
a very  great  Damage  to  the  Plaintiff,  and  therefore  lie  ought  to  be  repaired. 

Secondly,  Say  they,  if  it  fhould  be  allowed  that  Sheriffs  and  Bailiffs  may 
make  Life  Returns,  and  no  Remedy  but  a Hundred  Pounds  Forfeiture,  it 
would  ba  of  dangerous  Conlequence,  and  might  tend  to  the  packing  of 
a Houfe  of  Commons,  which  may  overturn  the  whole  Couftitution. 
But  the  Peers  then  did  not  think  thefe  Rcafons  fufficient  for  this  new 
Aftion  3t  Common  Law,  and  accordingly  the  Houfe  of  Peers  affirmed 
the  Judgment  of  Reyerfal  in  the  Exchequer-Chamber,  and  faid,  the 
Judgment  was  well  reverfed  ; for  that  no  fuch  Action  did  lie  at  the  Com- 
mon Law,  though  the  Injury  done  did  tend  to  the  Plaintiff’s  Damage  ; 
and  all  the  other  Mi  (chiefs  which  are  now  fuggefted,  were  infilled  on  - 
and  thus  it  ftands  to  this  Day.  And  yet  now  'tis  faid  upon  the  fame 
Rcafons,  the  Action  does  lie  for  this  Perfon,  though  lie  be  only  an 
Elector,  and  muft  receive  much  left  Damage  than  the  Perfon  elected  - 
and  there  is  no  one  Reafon  far  the  Elcftor,  but  holds  more  ftrongly  for 
the  Elected.  The  Elected  cannot  maintain  an  Action,  and  yet  now  'tis 
clear  that  one  of  the  Electors  may,  though  he  can  have  no  fubftantial 
Damage;  for  if  a Man  comes  and  gives  his  Vote  (as  here  in  this 
Cafe),  ’tis  not  in  the  Power  of  the  Officer  to  hinder  him  of  the  Benefit  of 
it;  for  his  Vote  will  be  as  well  given,  as  if  the  Officer  had  put  it  down, 
and  tliis  with  Refpcct  both  to  the  Perfon  who  gave  the  Vote,  and  him 
for  whom  he  voted  ; and  fo  really  ’tis  no  fubftuntial  Damage  to  any  Man. 

The  next  Thing  1 fhall  mention  to  you  is  another  Cafe  of  Mr. 
Gafina:  He  brought  his  Aiftion  againft  the  Sheriff  of  Surry  for 
making  fuch  a Return  upon  him  (I  believe  I have  the  Gen  tie - 
1 man  in  my  Eye  who  brought  that  Aftion)  ; he  declared  in  the  fame 
Manner  that  it  was  done  faifly  and  malicioufly,  and  had  a Trial  2nd  a 


• Sir  Humphry  Afaekuiorth,  in  bis  Vindication  cf  the  Fundamental  Right  of  the  Common  "/England,  Page  *7,  litith,  In  tlie  Cafe  of  Strode  and  Sen-ill,  An.  in  an  Adion 
cm  tlie  Cafe,  againft  the  Sheriff  for  a falfe  Return,  to  the  Damage  of  ecool.  after  Vcrdift  for  the  Plaintiff,  and  tyool.  Damages,  t he  Court  of  King’s  Bench  adjourned  the 
Cafe  into  Parliament,  propter  djgicultatem.  Whether  the  Aftion  did  Ge  or  not  ? Where  it  is  t«  he  obferved,  that  it  was  no;  adjourned  into  the  Houfe  of  Peers,  but  into 
the  Houfe  of  Common,,  as  the  only  proper  Judges,  in  all  Cafes  of  that  Nature  concerning  Eleflions  : So  careful  were  they  of  the  Rights  of  the  Commons. 

And  letncrttbeImquityofthofcTixncsofRcbclliuubeobjracdtolliislnflar.ee;  the  Argument  from  thence  extremely  confirms  the  Right  of  the  Commons : for  if  it 
be  confidcrcd  that  Cromwell  had  then  created  a new  Houfe  uf  Lords,  and  wanted  nothing  but  a Houfe  of  Commons  to  efUhltfli  his  Ufurpatiou  that  to  this  Purpofe  he 
had  formed  a new  Model  of  an  Houfe  of  Commous,  and  oveiturned  the  Method  of  Elcftion,  depriving  all  the  Boroughs  of  their  Rights,  and  caoGng  the  Choice  and  Returns 
of  Members  to  be  made  by  the  County ; yet  the  Name  of  a Houfe  of  Common,  remained  ; and  rven  that  was  I o reverenced  in  thofe  Days,  that  none  would  attempt  to 
deprive  them  of  their  efiectial  Privilege,  of  judging  of  Elcftions ; No  lu3ucucc  could  biafs  the  Judges  ; they  thought  it  fo  inherent,  that  they  would  not  prciuir.e  to  inttr- 
ntcddlc  in  it.  _ 

Vol.  VIII.  O Vcrdift  ; 
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Verdict ; and  yet  notwithftanding,  the  Court  of  Common-Pleas  (being 
govern’d  by  Sir  Samutt  B.iniarttijlsns  Cafe)  did  unaninioufly,  33  Car.  II. 
fay.  We  mu  ft  not  prefume  ro  determine  the  Merits  of  L lections  or  Re- 
turns, there  is  a proper  Jurifdiction  far  it;  and  they  gave  Judgment  jlgalnll 
the  Adhon,  and  I think  he  hath  acquiefced  in  it  ever  finec.  I am  fure  I 
have  heard  no  more  of  it ; the  Reafons  given  by  the  Court,  appear  in  the 
Report  of  the  Cafe  in  3 Levinz,  fit.  29,  and  30.  and  are  worth  the 
reading. 

There  was  a Cafe  a Year  ago  between  Pridtaux  and  Msrris , in  the 
County  of  Comwii.  Mr.  Stratford  was  return'd,  and  Mr.  PriJnrux 
brought  an  Action  in  the  Common-Pleas,  in  the  Time  of  King  TVUliam, 
againft  the  Viandtr,  for  making  a lalfe  Return  againft  him  to  his  great 
Damage,  and  laid  it  with  all  Aggravation.  This  went  to  a Trial  in 
Cvrmual,  and  there  was  a fpeciat  Verdict  found ; and  the  Qucftion  was, 
Whcthir  this  Action  would  lie  before  the  Commons  had  determin’d  the 
Right  of  Election?  And  the  whole  Coutt  unanimoully  gave  Judgmcnr, 
that  the  Action  could  not  be  brougHr,  till  the  Matter  had  been  fir  ft  brought 
before  the  Houfc  of  Commons,  and  they  had  determin’d  the  Right. 

Nowhere  is  a total  Silence  in  all  Books  of  the  Law,  that  any  fucli 
Action  as  this  is  doth  lie  : Here  arc  the  A£ts  of  H.  VI.  and  King  Iftlliam, 
which  provide  Remedies  at  Law,  bccaufc  there  was  no  other  ProviCon  be- 
fore. Here  are  not  only  thefe  folemn  Judgments  in  IFeJIminflir-- Hall,  but 
the  Judgment  of -the  Hnufe  of  Peers,  in  the  Cafe  moil  like  to  this  of  any 
that  can  be  thought  of,  that  no  fuch  Aftion  doth  lie  : And  vet  I can’t  tell 
how,  there  arc  abroad  Pcrfons  that  endeavourto  run  upon  the  Houfc  of 
Commons,  and  ufc  them  ill  on  all  OccafioiiR,  and  are  zealous  fbr  this 
Caufc,  which  feems  to  be  feton  foot  to  undermine  all  our  Election?,  Kind 
bring  them  to  another  Judicature.  < *j 

Now  fee  the  Confcquence  ; No  Man  ought  to  have  a-foot  againft  him 
two  Judgments  at  once  in  two  fevcral  Courts,  whereby  one  may  'p-.imlh 
him  at  the  fame  time  for  doing  a thing,  and  the  other  for  not  doing  it. 

1 believe  fuch  Proceedings  would  Be  look’d  tipon  as  barbarous,  even  in 
Turit  , and  yet  that  will  be  juft  our  Cafe  : A Gentleman  petitions  the 
Houfe  of  Commons,  and  fays.  The  Right  is  in  fuch  a Sett,  of  ‘Sort 
of  Men-;  as  for  Example,  in  all  the  Freemen,  or  free  Burgeflcs;  and 
that  according  to  that  way  of  Elc&ion  he  was  chofcn,  and  not  the  Pci  Ion 
that  is  return’d  ; and  this  is  determin’d  by  the  Committee  of  Elections, 
2nd  afterwards  by  this  Houfe,  againft  him  that  petition’d.  This  Man 
goes  immediately  and  brings  an  Ad  ion  in  JVrJImihJIer-Hall  againft  the 
Officer  that  return'd  the  other;  nay,  every  one  of  rhefe  Pcrfons  that  he 
affirm’d  the  Rich*  of  Election  to  be  in,  bring  their  Actions,  and  it  comes 
into  lyrjiminfltr-Htill  to  be  trv’d,  and  the  Jury  find  the  Right  to  be  in 
thefe  Men,  as  he  has  alledg’d,  contrary  to  the  Determination  of  the 
lloufe  of  Commons,  and  Judgment  is  given  againft  the  Officer  in  every- 
one of  thefe  A&ions  for  the  Men  you  have  determin’d  the  Right  not  to 
br  in.  You  can’t  fet  one  of  thefe  Judgments  againft  the  other;  I 
can't  defend  myfelf  in  ll'r/lmhiJier-Hall,  by  faying.  The  Houfe  of  C m- 
mons  have  determin’d  that  thefe  Men,  who  fue  me,  have  no  Right  to 
vo.c.  There  is  nothing  like  this  in  the  World,  two  independent  Courts 
can’t  commit!  one  another,  but  both  may  go  on  together  in  the  fame 
C.-.ufc,  ah’d  both  having  a Right  to  judge,  one  judges  one  way,  and  the 
other  t’other,  and  the  Officer  is  crucify’d  between  them. 

Let  it  be  confide! ’d  again,  that  at  this  Rate  none  but  Knaves,  or  Beg- 
gars, will  be  Mayors,  or  Bailiffs,  in  an  Election- Year : For  fuppofc  as 
at  ll'ejiminjler,  where  1 think  there  are  Ten  Thoufand  Electors ; or 
flip  pore  it  be  as  in  fome  Towns  near  Wales,  for  one  of  which  I have  the 
Honour  to  (erv-,  where  Defendants  of  every  Burgcfs  claim  a Right  to 
vote,  and  by  Confcquence  they  will  bring  it  in  Time  almoft  to  all  the 
Sons  of  Mam  -,  for  all  the  Sons,  and  all  the  Daughters  Hulbands,  and  all 
their  Defendants,  claim  a Right  to  vote.  Now,  what  a miferable 
Calc  mull  that  Officer  be  in,  when  Pcrfons  lhall  come  from  Eaft,  Weft, 
North  and  South,  and  fay  their  Pedigree  is  fo  and  fo,  (for  they  are  good 
at  Pedigrees  in  thofc  Countries)  yet.  What  a Condition  is  he  in  ? He’s 
bound  to  determine  whether  they  have  a Vote  or  not ; and  tho’  he’s  no 
Lawyer,  or  Herald,  vet  however  he’s  bound  to  give  Judgment  one  way 
or  another,  at  the  Peril  of  an  Aiftion : And  fuppofc  but  a hundred  Men 
lhould  bring  their  Actions  againft  the  Officer,  what  Man  can  Hand  a 
hundred  Aaions,  tho’  he  be  in  the  Right  ? 

There  are  not  only  thefe  Difficulties  in  the  Cafe,  but  there  is  Revenge; 
and  in  popular  Elections  there  are  thofc  Heats,  and  the  Voters  engage 
with  that  Animofity,  that  the  lofing  Side  next  Day  will  be  ready,  per- 
haps only  for  Revenge,  to  fend  for  a Multitude  of  Writs,  and  have  the 
Plvafure  of  ruining  the  Officer  who  was  againft  them,  tho*  he  was  in  the 
Ri^ht;  for  every  one  has  a Right  to  bring  his  Action,  whofc  Vote  was 
dilal  low’d,  tho'  it  lhould  be  found  at  laft  that  lie  had  no  Right. 

As  tci  the  Words  falfo  & malitife  laid  in  this  Declaration,  which  feem 
to  be  a great  Ingredient  in  this  Aclinn,  I agree,  in  fome  Cafes  where 
there  is  a'Juriidiction,  thefe  Words  may  make  a great  Aggravation  of  the 
Offence ; but  they  can’t  make  a thin»  unlawful  that  is  lawful,  nor  give 
a Juiifdiclioii  where  there  was  none  before  : For  no  Man  will  fay,  if  a 
Ptrlon  (hould  brmgan  Action  at  Common  Law  fora  Legacy,  anJ  ai ledge. 
That  the  Executor,  tho’  he  had  fufficient  AfTets,  yet  he  folio  id  metRnye 
refus’d  to  p2y  it;  that  would  give  a Jurifdiction  to  the  Courts  of  Com- 
mon Law.  Thefe  Words  arc  verba  Cltricorum,  Words  of  Courfe  for  the 
motl  part.  BcGdes,  how  dangerous  and  hazardous  it  would  be  for  an 
Officer,  tho’  ever  fo  innocent,  to  depend  upon  thefe  Words,  when  every 
Body  knows  that  Falfity  and  Malice  reit  in  thcMind,  they  are  in  the  Ima- 
gination, and  the  Jury  that  arc  to  try  this  Action,  arc  at  Liberty  to  judge 
with  what  Mind  the  Officer  acted  ; that  would  be  the  hardeft  thing  in 
the  World  for  an  Officer  to  undergo  in  every  Aftion.  It  would  be 
enough  for  the  Jury  to  prefumc  it  was  done  malicioufly,  (feeing  few 
Mayors,  or  Bailiffs,  but  have  their  Inclinations,  and  give  their  Votes 
thcmlelves  for  their  Friends,)  becaufe  the  Officer  made  an  Intereft  For  the 
other  Side ; and  the  confcquence  of  this  new-invented  Action,  if  coun- 
tenanc’d, will  be,  that  every  Triennial  Parliament  will  bring  a Trien- 
nial Hr.rvclt  to  li'\;!minJler-Hu!i.  l fpeak  againft  my  own  private  ln- 
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tereft,  if  that  was  to  be  confidcr’d.  Elo&ions,  without  Actions,  keep  up 
Animofities  too  long,  fothat  they  arc  hardly  heal'd  in  three  Years  l ime  ; 
but  thefe  Aiftioits  will  help  to  vex  and  worry  Corporations  from  three 
Years  to  three  Years ; and  Mayors  and  Bailiffs  will  cc  the  moil  imicruble 
Men  in  the  Kingdom,  and  ought  to  run  their  Country,  rather  than  hand 
a popular  Election;  whereas  the  Officer  is  accountable  to  you  for  his 
Behaviour  at  the  Election. 

This  is  not  a Matter  that  ffor.ds  in  need  of  the  Aid  and  Affiftance  of 
IV/JlminJler- Hull,  that  they  fliould  invent  a new  Action  and  Remedy,  as 
if  there  was  a Failure  of  Jullicc.  Has  any  one  come  with  a Complaint 
againft  any  Officer  to  this  Flout!-,  and  they  have  noi  been  willing  to  near  it? 
Have  not  the  Committee  a Right  to  hear  and  report  Matters  with  refpect 
to  the  Electors,  as  well  us  the’  Elected  r And  have  we  nor  known  that  the 
Electors,  tho’  but  a fmall  Number  of  them,  (as  in  a Ltc  Cafe  or  this 
forty  Town  of  Afcjbury)  about  Five,  I think,  of  the  Ekclors  came  and 
Complain'd,  and  their  Complaints  were  fully  heard.  And  if  any  fingle 
Elector  lhould  come  with  a Petition,  and  reprefent  that  he  was  abufed  by 
any  Officer,  or  ill  treated  by  any  Mayor,,  or  Bail.ff  at  the  Election,  I 
don’t  think  but  the  Houfe  would  be  ready  to  do  him  Juftice:  And  they 
have  a Right  fo  to  do,  for  the  Officer  is  accountable  to  them  for  his  Be- 
haviour. ’Tis  not  now  only  fo  praclifed,  but  always  was  lo,  for  in  the 
fame  T reatife  of  my  .Lord  Carr’s,  4 lie  Infl.  ftl.  49.  he  fays,  that  they  will 
make  him  change  his  very  Return  ; they  will  make  him  raze  out 
the  Name  ol  one,  and  put  in  the  Nume  ot  the  other.  So  they  have  a 
Jurifdiction  adequate  in  this  Cafe  ; and  furely  if  they  can  hear  trie  Com- 
plaint of  feveral  Electors,  they  can  hear  thcConiplaint,of  any  one  Elector. 

1 would  not  trouble  you  with  Arguments  that  may  be  proper  in  IVejl- 
minjUr-Hall,  bccaufc  wc  arc  here  upon  a Matter  of  our  Conllitution  ; but 
1 know  no  Action  more  obnoxious  to  ihc  true  Rea  Ion  of  the  Common 
Law,  which  abhors  Multiplicity  of  Aclions  ; and  a Man  (hall  never  have 
a particular  ACtion  for  that  winch  naturally, draws  on  Multiplicity  of 
Aclions,  and  may  be  reform'd  in  a more  compendious  Manner.  Upon 
this-Rcafon  that  famous  Cafe  in  5 Rrp.  call’d  Hilton’s  Cafe,  is  founded  : I f 
a Man  builds  a Dovc-houfe  near  a Common-field,  wltvie  Men  make  all 
their  Profit  by  Plowing  and  Tilla«e,  and  therein  keeps  a great  Number 
of  Pigeons  that  live  upon  his  Neighbours  Corn,  is  not  thu  a great 
Wrong  and  Injury  ro  them  ? And  vet  no  Action  lies  ; for  it  on.  Man 
that  is  wrong'd  thus  may  bring  his  Action,  a great  many  more  may  du  the 
like,  and  fo  there  will  be  i-ifiuite  Actions  ; therefore  ii  lliai!  be  pi.-fentcil 
in  the  Court  Lect,  as  that  Book  lays.  So  there  is  that  Cafe  of  ll'Hiianis  m 
the  fame  Book,  where  the  Lord  of  a Manor  had  a Chapel  for  iinnfclf  and 
Tenants  to  repair  to,  and  to  hear  Divine  Service,  within  the  Parish  of 
Aldbun : He  brought  his  Action  againft  the  Vicar,  who  was  obliged 
to  officiate,  for  that  he  had  neglected,  Idc.  tho’  he  nad  ufed  Time  . ut 
of  Mile!  to  officiate,  and  had  an  Allowance  for  it : Says  the  Cafe,  If 
this  Action  lhould  be  allow’d,  all  the  Tenants  and  Servants  of  Uic  Lord 
might  have  the  like  Action,  and  fo  there  would  be  a multiplicity  of  Ac- 
tions, and  therefore  he  lhall  not  have  this  Action;  but  if  it  had  been  to 
have  been  perform’d  in  bis  own  private  Houfc  or  Chapel,  lie  alone  might 
have  had  an  Action.  But  fince  it  would  draw  on  a great  many  Actions 
which  may  ruin  any  Man,  therefore  the  Remedy  mult  be  taken  in  fuch 
Manner  as  it  is  given  where  there  is  a public*  Offence.  In  the  Cnl'e 
before  us,  every  Pcrlon  is  chofcn  pro  bsno  publics ; for  tho’ lie  be  chofcn 
for  a particular  Place,  he  ferves  fur  the  whole  Kingdom ; and  for  that 
Real’on  you  lhall  not  proceed  by  way  of  Action,  bur  in  fuch  Manner  us 
it  hath  been  always  ufed,  where  the  whole  thing  fhall  be  examined  at 
once,  and  all  determined  upon  one  Petition,  wherein  all  the  Parties  in- 
jured may  join,  inftead  of  a Multitude  of  Actions. 

1 (hall  not  propofc  to  you  any  Thing,  but  hope  you  will  at  lead  come 
to  fome  Dctcrminaci  n chat  may  afl'ert  our  Right  in  this  Point,  that  this 
Door  may  not  be  open  to  bring  in  a new  JuriftliSion  to  examine  and  de- 
termine whether  any  of  us  fit  here  rightfully  or  not. 

’Tis  a Handing  Order  of  the  Houfe,  that  no  Peer  hath  a Vote  in  the 
Election  of  a Commoner;  but  in  the  next  Elections,  if  this  be  allow’d, 
every  Peer  may  vote,  for  they  are  Freeholders,  and  many  of  them  Bur- 
geffes  and  Members  of  Corporations,  and  they  may  all  come  and  demand 
your  Votes,  and  if  refufed,  bring  their  Actions. 

Thefe,  and  many  more  Inconvciiicncics  are  obvious,  if  this  Action 
fliould  be  allow’d,  and  1 believe  it  may  have  a great  Effidt  upon  our  Con- 
futation. Very  much  more  might  yet  be  fold,  but  1 have  taken  up  too 
much  Time  already. 

Sir  John  Hawhes  (Sollicitor-Gcnera!,  Temp.  Will.  HI.).  Mr.  Freeman , 
wc  arc  jealous  of  our  Privileges,  and  I think  we  have  juft  Rcafon  fo  to  be; 
but  we  mull  take  care  that  that  docs  not  carry  us  too  far  out  of  ihe  Way: 

1 would  not  have  it  taken  for  granted,  that  what  fever  is  fuid  againft  the 
Lords  here,  tends  to  affert  the  Privileges  of  this  Houfc,  or  that  what  is 
laid  for  the  Lords  here,  is  againft  this  Houfe.  1 am  as  much  for  the  Pri- 
vileges of  the  Commons  of  England  as  any  Man,  and  I own  they  have 
loft  a great  deal  of  Power  : I think  the  Commons  had  a great  Power,  when 
the  greateft  Part  of  the  Judicature  of  this  Government  was  their  foie 
Right  ; l mean  that  of  trjing  the  Fadl  of  Caufes,  which  heretofore  was 
in  the  Commons  alone  ; Nay,  if  a Peer  had  had  ,a  Matter  of  Coined  with 
another  Peer,  or  with  a Commoner,  and  Iffue  was  join  d,  that  Iffue  was 
to  be  try’d  by  Commoners,  and  not  by  Peers.  ’ Pis  true,  if  the  I'rof.-cu- 
tion  of  a Petr  was  in  a Capital  Matter  at  the  King's  Suit,  it  was  to  be  try’d 
pan  by  Commoners,  and  part  by  their  Peers;  the  Bill  of  Indictment  was 
to  be  found  by  Commoners,  but  the  Iffue  was  to  be  try’d  by  Peeis  ; But 
if  a Peer  was  profecuted  in  a Capital  Matter  by  a Commoner,  or  a Peer, 
as  by  an  Appeal,  the  Iffue  was  to  be  try’d  by  Commoners.  I muftconfefs, 
as  to  the  Lords  Jurifdi^liori  in  Matters  of  Equity,  the  Commons  have 

freat  Reafon  to  be  jealous,  becaufe  there  all  Fadls,  as  well  as  Law  and 
.quity,  come  to  be  try’d  and  judg’d  by  the  Lords  alone. 

Sir,  I fay,  when  all  Fafis'  were  try’d,  ami  rnoft  of  the  Officers  of 
• Government  were  chofen  by  the  Freeholders  of  the  County,  the  Commons 
were  fomewhat  greater  than  now  they  are;  when  they  had  the  Election 
the  Sherilfs  of  the  Counties;  when  they  had  the  Election  of  what 

they 
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they  called  the  Conf.rvatnrs  of  the  Peace,  Officers  that  were  the  fame  with 
our*  now  Juftkes  of  the  Peace,  with  this  Difference  only,  thofc  the  Com- 
mons made,  thefe  the  Crown  makes.  The  Commons  had  a great  Power 
when  they  were  to  elect  thiir  Captains  that  led  mem  out  to  War,  which 
heretofore  they  did,  and  had  a Right  to  do,  'till  it  was  taken  away  from 
them  by  the  Act  that  fettles  the  Militia,  though  1 own  it  was  difulcii  many 
Years  before.  The  making  of  Sheriff's  is  now  plac.-ii  in  the  CroWn;  we 
have  nothing  left  now  but  Matters  of  Trials  in  particular  Calcs,  and  even 
that  is  fa  far  erttmpt,  that  the  Jury  is  returned  by  an  Officer  that  the 
Crown  puts  upon  the  County. 

But  yet  I am  not  for  carrying  Things  further  than  wt  have  a Right  to  do ; 

I am  for  keeping  what  we  have,  and  for  that  Reafon  1 arnnot  for  encroach- 
ing upon  the  allowed  Jurifdifiion  of  the  lloufc  of  Lords;  wc  have  always 
nl lowed  them  a Right  to  hold  Plea  of  Writs  of  Error.  The  Parliament,  in 
Hem  IVth'sTnne,  did  declare  the  Night  of  Judicaturcto  be  in  the  Houi'c  of 
Peers;  and  1 never  found  any  Inconvenience  in  it,  if  the  Pccis  kept  only 
tr>  Matters  of  Law,  and  left  the  Fuels  to  be  trved  by  the  Commons,  nor 
did  1 ever  know  that  Right  of  the  Lords  qurftioned  till  now. 

A great  deal  hath  been  faid  for  and  againft  « he  Right  of  bringing  this 
Afiion;  1 do  not  think  that  that  is  now  the  Quell  ion  : The  Qurllion  is. 
Whether  a Judgment  being  given  in  the  Kings-Bruh,  a Writ  of  hrro- 
does  not  lie  in  the  Houle  of  Lords?  But  whether  the  Lords  did  right  in 
eiving  that  Judgment  they  have  now  given  in  the  Cafe  btforc  you,  that 
i«  another  Thing.  I fpcak  to  the  Right  of  holding  Pica  of  this  particular 
Writ  of  Error;  nobody  hath  denied,  but  that  they  have  a Right  to  hold 
Plea  of  a Writ  of  Error  in  generd  upon  aJuJgmciit  given  in  fFeJlmi»/l/r- 
Hati ; but  fay  they,  the  Lords  ought  nut  to  have  done  it  in  this  particular 
Cafe  ; and  fcvcral  Rcafnns  have  been  given  for  it. 

Firfl,  here  is  the  Privilege  of  the  Houle  of  Commons  in  qurftinn  in  the 
Cafe:  That  hath  been  argued  and  infilled  on;  but  I conftfg,  that  Argu- 
ment docs  not  influence  me.  The  Lords. have  held  Plea  of  a Writ  of 
Error,  in  which  the  Privilege  of  the  Commons  hath  been  in  Qucftion ; 
and  the  Lords  have  done  Right  to  the  Commons  in  it,  particularly  in  that 
Matter  of  the  Parliament  of  1640,  when  (time- were  fuppofed  to  li-vc  done 
irregular  Things  in  the  Houfe  of  Commons,  and  were  profi-cutcd  for  it  by 
Information  in  the  King's- Bench,  and  were  fined  in  King  Chen  Its  !.’  Time, 
whereupon  a Writ  of  Error  was  brought  in  the  Houfe  of  Lords,  and  that 
judgment  reverfed  in  the  Time  of  King Cbarle,  II.  There  the  Lords 
did  Right  to  the  Commons  in  the  Matter  of  Privileges  of  the  Commons 
fur  it  was  for  laying  Hands  upon  the  Speaker  in  this  Houfe;  and  1 'hink 
every  body  commended  what  was  dune  in  that  Matter  by  the  Houi'c  of 
Lords,  and  nobody  ever  laid  hut  that  they  had  a Right  to  to  do.  Some 
Things  are  not  to  b>  come  at  otherwife,  than  by  a Writ  of  Error  in  the 
Houle  of  Lords ; and  1 believe,  if  you  look  a little  back,  there  have  been 
Judgments  given  in  IVe/lminj/er-Hu A1,  not  only  in  Matters  of,  but  again!!, 
the 'Privilege  ot  the  Commons;  and  thefe  Judgments  Hand  unreverfed, 
though  I think  they  are  fit  to  be  reverfed,  and  I know  no  other  Method  to 
don,  but  by  Writ  of  l.rror  in  the  Houfe  of  Lords.  1 think  there  is  one 
Judgment  upon  an  Information  again  ft  the  Speaker  for  liccnfing  Papers  to 
be  printed,  which  he  did  by  Order  of  the  Houfe. 

'I  here  is  another  Inftancc  ot  .1  Pet  fan  taken  into  Cuflody  by  Order  of 
this  Houfe ; it  was  the  Calk  of  Mr.  Ttpfwm,  Serjeant  of  this  Houfe:  Ihe 
Party  brought  his  Action,  the  Serjeant  pleaded  his  Warrant,  that  it  was 
done  by  Order  of  the  Houfe  of  Commons,  and  Judgment  was  given  againft 
him,  and  this  Judgment  Hands  u lire  vet  led. 

Now  what  Method  have  you  to  reverie  thefe  Judgments,  but  by  Writ  of 
Error?  If  you  think  to  do  it  by  a Bill  in  this  Houfe,  that  mui!  likewifc 
pafs  the  Houfe  of  Lords,  and  fo  will  be  the  fame  Thing  as  a Writ  of  Er- 
ror. 

Another  Thing  is  faid.  That  this  Perfon  \yas  not  damnified  ; or  if  he 
was,  there  are  fuch  a Number  of  Pcrfons  who  were  then  likewife  damni- 
fied, that  may  bring  their  Afiions,  that  nobody  will  execute  fuch  an  Of- 
fice. I think  that  Argument  ought  not  to  prevail,  for  at  that  Rate  you 
will  allow  the  Officer  not  only  to  be  a Judge,  but  thefuprcinc  Judge,  and 
the  Pat  tics  damnified  (hall  be  without  Relief ; he  ir.av  do  what  lie  pirates, 
andhefhall  never  be  qucilioncd  afterwards,  favc  in  this  Houfe,  which  I 
will  confider  by-and-byc.  *Tis  agreed,  you  may  punifli  an  ( iffiecr  that 
milbthaves  himfelf  in  Matters  of  Elcfiions,  anil  that  is  prafiifcd  now  very 
much;  but  at  the  fame  Time  you  ponifh  the  Officer,  the  Perfon  damnified 
hath  no  Satisfaction,  though  our  Law  allows  Satisfaction  in  Cafes  where 
he  that  did  the  W rong  fhall  not  be  punifhed  ; and  allows  Satisfaction  in  all 
Cafes  where  a Perfon  is  puniCuible,  if  another  hath  received  a particular 
Damage, 

A Llan  5s  liable  to  be  fined  to  the  King  or  Queen,  that  is  a Punifhmcnt ; 
but  if  he  pays  fo  much  to  the  Party  damnified,  that  is  Satisfaction,  if 
a Man's  Horfe  breaks  into  another’s  Grr.unJ,  he  (hall  nut  be  punifhed,  but 
the  Perfon  damnified  fliall  have  Satisfaction  : But  in  this  Calc  you  allow 
the  Officer  fliall  be  punifhed,  bnt  you  will  not  allow  the  Man  injured  any 
Satisfaction  for  the  Damage  he  has  received,  which  cannot  be  fupported  by 
jRcafon,  or  by  the  Authority  of  any  particular  Cafe. 

In  all  Cafes  I take  it  to  be  true,  where  a Man  is  punifhed  for  doing  an- 
other Damage,  the  Perfon  damnified  (hall  have  Satisfaction.  But  that 
Rule  does  not  bold  true  in  the  contrary’. 

It  is  raid  there  arc 2 great  many  Perions  concerned,  and  ifyou  give  every 
one  an  Action,  there  will  bcnoEnJ  of  thefe  Actions,  and  therefore  none 
fliall  have  an  Afiiotr.  This  is  a ftranae  Argument : If  a Man  injures  one 
or  two  Pcrfons,  each  fliall  have  an  Action  lor  their  rcfpcfiiyc  Damages, 
but  if  he  injures  an  hundred,  none  of  them  fliall  havean  Action  ; as  if  when 
a Man  is  moderately  injur  ions  he  fliall  make  Satisfaction  ; but  if  he  is 
extravagantly  injurious,  he  ihall  be  Scot-free,  and  make  Satisfaction  to 
none.  This  relfs  to  he  maJe  good  c ither  by  Rcafonor  Authority,  which 
hitherto  hath  not  been  done.  The  Cafe  cited,  I own,  is  true,  but  you 
rntifl  take  ifwilh  this  Difference,  if  any  Thing  is  done  which  might  have 
been  of  Damage  to  a hundred  People,  bur  was  of  Damage  to  none,  none 
fliall  bring  their  Action,  though  the  Criminal  fliall  be  puuifhed  ; but 
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where  thrre  is  particular  Damage  done  to  any  Perfon,  an  Aflron  will  |i« 
for  the  Damnification  of  that  Perfon.  If  a Man  digs  a Pit,  any  Man  may 
fall  into  it,  and  no  Perfon  fhall  bring  an  Action  for  that ; but  if  any  Per- 
fon doth  fall  into  it,  and  hath  particular  Damage  by  it,  lie  fliall  bring  an 
Action,  and  have  Matisfafiicm.  And,  with  Submillion,  that  Argument 
will  n*t  hold,  that  became  a Perfon  rr.a,-  be  ruined  if  he  be  ubfiged  to 
make  Satisfaction  for  the  VVrong  he^h  ith  done,  therefore  he  fhall  not 
make  Satisfaction  to  any  particular  Perfon  he  hath  damnified. 

It  hath  been  faid,  admitting  it  to  be  fb,  that  the  Parry  ought  to  have 
Satisfaction,  yet  lie  ought  to  take  his  Remedy  in  a proper  Court;  as  if  a 
Legacy  was  given,  an  Action  would  not  lie  in  the  Queers' s-Bench  for  i', 
which  is  true.  But  it  would  have  been  well  if  that  Gentleman  had  told 
us  which  was  the  prop;  r Court  10  . ivc  Satisfaction  for  the  \V rong  fuppolcd 
to  be  lone  in  this  Cafe.  If  the  Queen' i- Bruch  be  not  the  proper  Court, 
what  Court  is  r 'Tis  laid  the  Houle  of  Commons  is  a Court : I was  al- 
ways of  Opinion  it  was  fo:  'Tis  a Court  of  J udicature,  my  Lord  Czie  fays, 
and  a Con r of  Record.  I wonder,  when  all  this  is  allowed,  it  Ihould  be 
•aid  this  Court  bath  not  a Power  to  adminiltcr  an  Oath  to  a Witncfs;  I 
think  that  was  never  denied  to  any  other  Court  wfcatiVvcr.  Every 
Court  of  Record  ha-  Power  to  adniiuiiter  an  Oath  ; but  though  this  be  a 
Court  of  Rccoi.!,  this  can’t,  it  hath  not  that  Power.  It  would  have  been 
very  well  if  thole  who  arc  againll  this  Action,  could  fhew  us  that  this  is 
a Court  tha:  can  gi  c Satisfaction  ; fume  Courts  can  punifli,  but  cannot 
give Satisfaction,  whereof  I think  this  one  : Satisfaction  was  never  given 
nrre  that  1 know  of.  Was  it  ever,  or  pretended  to  be  had  here?  In 
the  ii.  ft  Inflancc,  'tis  true,  tins  Houfe  hath  punifhed,  and  by  fuch  Punilh- 
ment  compelled  the  Delinquent  to  make  Satisfadrion  to  a Per  Ion  by  in- 
creating  or  remitting  fuch  PniiAimcnt ; but  that  is  not  the  Cafe  before  us. 

t hath  been  laid,  there  has1  been  no  lnftauce  of  .his  Kind  of  Afiion 
brough',  and  that  the  Court  of  Queen's- Bench  have  declared  they  have 
nothing  tp  do  with  the  Bufincfs  of  Elefiiuns,  for  that  the  Right  of  Erec- 
tions ought  to  be  determined  here  ; and  for  that  Purpofc  the  Declaration 
of  rhe  Lord-Chicf-Juilice  Hale,  in  the  Cafe  of  Barnardr/it-:  and*  Scame, 
has  been  cited.  1 mull  coi.fefs  I cannot  but  wonder  at  t iat  Cafe  : Wc 
did  lately  think  that  the  Judgment  given  in  the  King' s-Bcnch  in  that  Cafe 
was  rightly  given  ; and  afterwards,  when  it  wa:  reverfed.  People  were 
altoniflicd  at  tile  Reafon  of  it,  and  more,  when  that  Judgment  of  Rcverl'al 
came  t be  affirmed  in  the  Houfe  of  Lords.  Nobody  hath  ever  faid  why 
that  Judgment  was  reverfed  ; I do  not  fee  but  on  the  f me  Reafon  fcvcral 
Judgments  within  thefe  lew  Years,  nay,  even  in  tin's  Reign,  mar  be  re- 
verie d likewife.  For  the  Court  of  King’s- Bench  in  that  Cafe  did  ii»t  pre- 
tend to  a Judicature  of  determining  the  Right  of  Elefi.ons,  the  Matter  in 
that  Cafe  had  been  determined  before  in  this  Houfe;  but  they  only  gave 
Damages  for  the  Wrong  fuftained  ; that  was  nil  the  Court  did  in  that  Cafe, 
and  yet  that  Judgment  was  reverfed.  I believe  thrre  hath  been  feme 
Judgment  given  by  this  Houfe  within  thefe  Twelve  Months,  that  where 
the  Houfe  hath  determined  the  Right  of  Elefi-on,  the  Party  grieved 
lha'l  be  allowed  to  maintain  an  Action  at  Law  for  Ills  Damnifi- 
cation. 

But  I take  it  that  there  is  a Difference  between  the  Cafe  of  Bsmareiif- 
tan  and  Sennit^  and  this  prefent  Cafe.  Time  was  wh.-n  it  was  doubted, 
where  a Man  that  was  defied,  and  the  Officer  rrliifed  to  return  him, 
whether  t ie  i'erfon  clecte  l was  damnified  or  uot.  ’Tis  Very  certain  here- 
tofore Perions  were  not  fo  ambitious  of  fitting  in  this  Houfe  as  now  they 
arc;  and  forne  Parians  purchufcd  Charters  ol  Exemption,  to  be  cxcufeJ 
fitting  in  this  Houle  : And  fo  it  had  been  prafiifcd  in  the  Houfe  of 
Lords.  The  Ac*  that  hath  been  mentioned  before  exprefsly  commands, 
that  the  Perfon  chofen  ihall  come  and  he  prefent  in  Parliament.  And  zt- 
terwards  there  was  a Penalty  put  upon  luch  as  were  chofen,  if  they  did 
not  appear  here;  to  which  another  Pumfliment  was  added,  which  was. 
The  Perfon  defied,  if  he  did  not  come  hither,  he  ihould  loie  his  Wages. 
It  was  not  reckoned  a Damage  that  any  Perfon  was  not  returned  a Bur- 
gefs to  fit  here,  but  a Kindncfs;  but  that  did  not  hold  fo  in  the  Cafe  of  an 
hlefior.  Every  body  agrees,  as  the  Electors  had  a Right  to  chufe,  fo 
there  was  no  Statute  to  compel  them  foto  do  ; but  they  looked  upon  it 
noi  only  as  their  Right,  but  their  Intcreft,  to  be  prefent  at  the  Elcfiions: 
And  none  can  fay,  but 'tis  a Man’s  Intcreii  to  make  Choice  of  fuch  a Per- 
fon to  ferve  in  larliamcnt,  who  hath  ihe  Power  over  his  EiUte.  and  Life 
too  for  aught  I know,  as  he  could  iruff.  Nobody  ever  doubted  that  u 
Perfon  who  had  a Right  to  vote  had  an  Intereft,  and  might  be  damnified 
if  his  Vote  was  rel'ufcd.  So  that  none  of  the  Cafes  that  have  been  put  of 
til-  Right  of  the  Perfon  elected  to  ferve  in  Parliament,  as  Knight  of  the 
Shire,  or  as  Burgefs,  come  up  to  the  Cafe  in  Queftion.  ° 

I would  fay  one  thing  as  to  the  Damnification  of  the  Pcrfons  defied  ; 
there  is  a late  Afi  that  gives  double  Damages  where  the  Return  is  con- 
tra-y  to  the  lall  Determination.  Now  I do  take  it,  that  Act  fiippofes 
that  a Man  might  have  been  damnified  before ; and  if  he  was  damnified  be- 
fore, he  was  lo  by  the  Common  Law,  for  no  Statute  Law  gives  him  any 
Damages  : ‘Tis  true,  that  Statute  gives  double  Damages,  but  flill  that 
Statute  fuppof-s  there  was  a Damage  before,  and  builds  Cupon  that  Foun- 
dation ; fo  that,  with  Submiffion,  that  very  Statute  runs  aeainft  all  the 
Cafes  that  have  been  put  as  to  the  Pcrfons  defied. 

'Tis  laid,  at  this  Rate,  the  Lords  may  conic  to  vota  in  Elcfiions. 
I am  of  Opinion  the  Lords  have  no  Right  to  vote  in  Elections  for  a 
Knight  of  a Shire,  or  a Burgefs;  and  the  Reafon  I go  upon  is  this, 
every  Perfon  who  had  a Right  to  vote  ought  to  have  contributed  to  the 
Expences  of  him  that  was  defied.  If  he  was  a Freeholder,  he  was 
an  hlefior  for  the.  County  ; if  a Burgefs,  for  the  Borough  ; and  the 
Expences  of  the  Knight  of  the  Shire  were  to  be  levied  of  all  the  Free- 
holders, and  the  Expences  of  the  BurgdTes  upon  ail  that  were  reliant 
in  the  Borough.  But  the  Lords  were  cxcufcd  of  that  Charge,  they 
were  not  to  be  Contributors  to  the  Expences  of  a Knight  of  the  shire, 
or  Burgefs,  becaufe  they  were  of  another  Houfe.  There  was  a Law  made! 
which  lays,  that  for  Lands  purchafed  by  any  Lords,  fuch  Lands  Ihould 
continue  chargeable  to  the  Expences  of  Knights  of  the  Shire,  as 

they 
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they  were  before  fuch  Purchafe : fo  that  ’tis  plain  before  that  Aft,  the 
Lands  the  Lords  were  fazed  of,  or  purchafcd,  were  excufed  of  that 
Charge. 

But,  Sir,  I think  this  Matter  is  not  to  the  Cafe  in  Queftion  : This  is  no- 
thing but  a Collateral  Action  for  a Damnification,  whereof  the  Confe- 
nucnce  is  not  much,  not  above  five  Pounds ; though  l acknowledge  the 
Smallncls  of  the  Sum  does  not  influence  this  Cafe.  Nor  is  the  Queftion, 
■Whether  the  Lords  have  done  right,  or  not,  in  reverfing  the  Judgment 
given  in  the  Quern’s- Bench  ? Humanism  tjl  errors.  If  they  have  a Jurif- 
oiction,  we  can't  jullly  complain ; though  I am  of  Opinion  they  have 
done  right,  I think  the  Plaintiff  in  this  Cafe  was  damnified,  and  1 think 
the  Court  of  Queen' s- Bench  ought  to  have  given  Judgment  againft  thofe 
who  did  him  the  Injury  for  the  Damage  he  fuftainea ; and  I think  the 
Lords  have  done  right  in  reverfing  that  Judgment,  and  in  giving  fuch 
Judgment  as  the  Court  of  Queen's- Bench  ought  to  have  given. 

Sir  Edtoard  Seymour.  ’Tis  enough  for  me  that  we  have  the  Law  on  our 
Side,  and  wc  arc  very  much  obliged  to  the  Pains  and  Underftanding  of 
thole  learned  Gentlemen  that  opened  this  Debate,  in  prefenting  us  with  a 
true  State  of  our  Dileafe;  it  only  remains  now  for  your  Prudence  to  ap- 
ply a Remedy.  And  I cannot  but  take  Notice,  that  this  is  an  Aftioti 
without  any  Precedent  to  warrant  this  Proceeding  ; and  I believe  it  might 
have  remained  fo  ftill  (fori  don't  think  there  was  Virtue  enough  in  the 
Cobler  of  AtUJbury , nor  had  he  Purfe  enough),  if  a Lord  had  not  a&ed 
that  Parc. 

For  my  Part,  Sir,  I do  not  think  this  to  be  the  (ingle  Inftance  of  the 
Houfe  of  Lords  we  have  Reafon  to  compiain  of : I think  in  a great  Mea- 
ftire,  by  their  Proceedings,  they  feem  to  hold  forth.  That  the  Ax  it  laid  to 
the  Rest,  and  that  they  have  a Diflikc  of  this  Houfe  of  Commons,  and  en- 
deavour to  get  rid  of  there.  I fhall  not  inftance  in  Particulars,  but  I 
hope  there  is  one  you  will  not  let  go,  without  applying  fome  Remedy  to, 
and  that  is,  that  noble  Reprcfcntation  in  which  they  have  vilified  you  to 
the  higheft  Degree,  and  lay  all  the  Mifchiefs  of  the  laft  Reign,  and  this, 
at  your  Door.  I could  fhew  you,  there  is  nothing  in  it  but  Stuff,  Poftu- 
lUm  fallen-,  and  we  fee  the  Confequcnce  of  it,  and  what  Pains  and  En- 
deavours they  have  taken  to  difperfe  it  all  over  the  World,  to  make  Im- 
preffions  upon  the  People.  But  that  which  I would  have  fome  Rcfort  to, 
is  this.  That  thefe  worthy  Perfons  that  have  fpoke  before,  though  they 
have  truly  reprefented  the  State  of  our  Condition,  yet  they  have  been  very 
tender  of  applying  a Remedy. 

It  does,  1 think,  confift  of  two  Parts ; one  is  what  relates  to  the  infe- 
rior Courts,  the  other  to  the  Judgment  of  the  Houle  of  Lords  upon  this 
Writ  of  Error.  Now  that  there  is  a Right  to  bring  a Writ  of  Error,  the 
learned  admit ; but  I would  take  away  the  Foundation,  and  make  this 


jjcciaration  ; 

That  no  inferior  Court  below  fltould  prefume  to  intermeddle  with  the 
Elections  of  the  Houfe  of  Commons  ; and  I am  hire  then  there  will  be  no 
Foundation  for  a Writ  of  Error.  In  the  next  Step,  with  relation  to  the 
Judgment  given  in  che  Houfe  of  Lords,  ’tis  true,  the  Lore's  make  a great 
Complaint,  That  in  Matters  of  Parliament  we  have  addrefled,  without 
advifing  and  confuting  with  them.  1 will  not  fav  how  far  'tis  juftified 
by  their  Proceedings;  I need  not  remind  you  of  tne  Add  refs  they  made 
without  you,  when  you  addrefled  againft  my  Lord  of  Worctjler ; before 
you  had  prefented  your  Addrefs,  thev  presented  a Counter-Addrefs  to 
yours.  But  I take  the  Diftimftion  to  I>e  here,  ’tis  one  Thing  in  Matters 
of  State,  and  another  Thing  when  the  Matter  depends  between  the  two 
Houfcs : Where  it  is  a Matter  of  State,  with  relation  to  the  Queen's  Pre- 
rogative being  violated  and  invaded,  as  you  are  her  great  Council,  you  are 
to  advife  the  Queen  in  that  Matter,  and  not  let  any  Thing  of  that  Kind 
pafs  upon  her. 

But  howfoever  I would  go  the  regular  Way,  by  condemning  this  Judg- 
ment in  relation  to  the  Houfe  of  Lords ; and  after  you  have  made  that 
-Condemnation,  1 would  apply  to  the  Houfe  of  Lords,  to  fee  if  they  would 
recede  from  this  Judgment  of  theirs.  But  I am  afraid  Arguments  or  De- 
bates will  help  your  Cafe  but  little,  you  mull  have  Recourfc  to  Remedies 
that  are  in  your  own  Power.  Wc  fee  what  they  did  upon  the  laft  Occa- 
fion  when  they  thought  their  Privileges  were  concerned  ; they  adjourned, 
and  all  to  prepare  the  Way  to  make  the  World  believe  they  were  injured, 
and  prepare  them  for  their  Proceedings  afterwards. 

And  I fay,  this  is  not  a Thing  that  falls  out  by  Chance,  but  carried 
on  by  all  their  Power,  to  reprefent  you  as  inconftderable,  and  to  make  you 
aifeful  for  nothing  but  giving  Money,  and  then  to  fend  you  Home  into  the 
Country.  But  if  you  do  not  keep  the  Power  in  your  own  Hands,  you 
will  be  without  Remedy.  I conclude  with  what  1 mentioned  in  relation 
to  the  Courts  below,  to  declare,  that  they  have  no  Power  to  intermeddle 


in  Matters  of  our  Eleflions. 

Marquis  of  Hartington  (afterwards  Duke  of  Derumjhire).  1 mall  not 
pretend  to  follow  that  honourable  Gentleman  near  the  Bar,  in  all  the  Steps 
he  hath  made,  though  I think  1 may  be  as  regular  as  he.  I think  he  hath 
only  (hewed.  That  there  is  not  fo  much  Reafon  in  this  Cafe  to  find  Fault 
with  the  Lords,  but  it  is  neccflary  to  find  Fault  with  them  one  Way  or 
another. 

I think  this  is  a Matter  of  great  Confcquence,  and  as  long  as  I lit  here, 
»nd  as  long  as  I live,  1 (hall  be  as  tender  of  the  Privileges  ol  this  Houfe  as 
any  Body.  1 think 'tis  upon  the  due  .Balance  of  both  Houfcs  that  the 
Safety  of  the  whole  docs  confift ; and  I mud  confefs,  I think  the  Liberty 
of  a Cobler  ought  to  be  as  much  regarded  as  of  any  Body  clfe;  that  is 

the  Happinels  of  our  Conftitution.  _ 

I think  it  was  very  well  obferved  by  an  experienced  Member,  That 
this  Writ  came  very  regularly  before  the  Lords  : If  fo,  then  I think  the 
Queftion  is  between  us,  and  the  Perfons  that  eledied  us ; and  1 think, 
though  Gentlemen  would  not  formerly  allow  of  any  Diflindiion  between 
the  Privileges  of  the  Houfe,  and  thofe  of  the  People  of  England , yet  they 
mull  allow  it  now,  or  they  can’t  complain  that  this  Action  is  any  Pre- 
judice to  this  Houfe.  For  when  a Perfon  offers  his  Vote  at  an  Eledlion, 
and  is  not  admitted  to  give  it,  and  upon  fuch  Rcfufal  brings  his  Action  in 
the  Courts  in  IVtjiminjler-HaH , (which  1 take  to  be  the  prefent  Cafe)  if 
jiving  Judgmeut  upon  it  be  contrary  to  the  Privileges  of  this  Houfe, 


then  'tis  pretty  plain,  that  our  Privileges  do  interfere  with  the  Rights  of 
the  People  that  elected  us. 

I (hall  plainly  give  you  my  Opinion  in  this  Cafe : 1 can’t  think  this 
Adiion  to  be  a Breach  of  the  Privilege  of  this  Houfe ; for.  Sir,  the  Partv 
grieved,  can  be  no  way  relieved,  hut  by  applying  to  the  Law,  and  I thin5c 
the  learned  Gentleman  below,  is  out  in  all  his  Inftancev ; for  he  hath 
given  an  Account  of  People  injured  applying  to  you,  but  they  were  Can- 
didates, and  certainly  that  was  their  proper  Remedy  ; but  in  the  Cafe  of 
an  Elector,  I don’t  fee  he  can  have  Satisfaction  by  applying  to  you. 

Gentlemen  talk  of  die  Law  of  Parliament ; I can't  fee  how  that  can 
give  any  Interruption  to  the  Law  of  the  Lane,  that  it  (hall  not  do  Right 
to  the  Party  grieved  : How  dial  1 a Man,  injured  in  the  Manner  I have 
mentioned,  receive  SatisfaSion  by  applying  to  the  Parliament  ? ’Tis 
true,  the  Officer  offending  may  be  pumlhed,  but  the  Party  injured  can’t 
receive  that  Satisfadlion  he  would  in  the  Courts  below,  by  giving  him  his 
Damages. 

1 think  this  is  a Matter  of  great  Confideraion,  and  it  is  ncceflary  to 
confidcr  well  of  it,  and  not  to  determine  ralbly.  I think  it  mav  he  of 
Dfe  to  us,  fince  there  arc  Judges  who  have  been  of  Opinion,  That  the 
Subjedt  ought  not  to  have  his  Remedy  in  this  Cafe.  A Judge  that  will 
out  of  Fear,  or  any  Regan!  to  on:  Houfe,  do  contrary  to  his  Oath,  1 be- 
lieve at  another  Time  will  be  influenced  by  the  other.  I think  ’tis  the 
Duty  of  a Judge  to  act  according  to  Law,  and  not  be  afraid  of  cither. 

Mr.  Lewndet.  Sir,  There  is  no  Doubt  but  all  the  Judges  (as  hush  been 
faid)  and  every  Body  clfe,  arc  obliged  to  behave  themfelves  according  to 
the  Laws  of  the  Land  : But  the  Queftion  is,  What  is  the  Law  of  England  in 
th>3  Cafe  ? If  the  Houfe  of  Commons  has  an  original  Right  to  determine 
all  Matters  concerning  Eledtions  of  their  own  Members  (as  it  hath  been 
always  underftood  to  have),  and  if  wc  have  a Power  to  punifli  Officers  for 
making  falfe  Returns,  or  any  other  Misfeazanccs  committed  by  the  re- 
turning Officers  ; then  it  will  not  be  ncceflary  that  the  Judges  in  IVejU 
minJler-Halll houlJ  have  anyjurifdidtion  at  all  in  the  Matter  now  in  Quef- 
tion ; and  if  they  have  none,  then  by  confequencc  the  Lords  will  have  as 
little  by  Writ  of  Error. 

I do  confefs.  Sir,  when  I firft  heard  of  this  Cafe,  it  gave  me  fome  Ap- 
prehenfion  that  it  might  be  of  fata!  Confequcnce  (by  Reafon  of  the  No- 
velty of  it)  to  your  Privileges,  which  arc  indeed  the  Privileges  of  Che  Com- 
monalty-of  England  which  wc  reprefent : But  fince  I have  thought  of  it 
from  Time  to  Time,  and  it  hath  been  better  opened  by  the  learned  Gen- 
tlemen that  have  Ipoke  in  this  Debate,  1 conceive  our  coming  to  fome 
Rcfolutions, .declaratory  of  our  Right  in  this  Affair,  may  preferve  the  Li- 
berties of  this  Houfe,  and  of  all  the  Commons  of  England , who  have  cn- 
trufted  us  with  the  Prefcrvation  of  their  Rights. 

1 think  the  learned  Gentleman  over-the-way  took  his  Ground  too  nar- 
row; I might  yield  him  this  Point,  That  where  there  is  a Writ  of  Error 
brought  from  a Judgment  in  IVtjiminJler-HaU,  in  Cafes  where  a Writ  of 
Error  lies,  and  where  that  Court  and  tbs  Houfe  of  Lords  have  a Junf- 
didtion,  there  the  Houfe  of  Lords  arc  at  Liberty  to  give  what  Judgment 
they  pleafe.  But  I have  read,  the  Houfe  of  Lords  is  not  an  unlimited  J u- 
rifdidlion.  but  is  bounded,  as  well  as  the  Courts  of  WeflminjUr-Hall , bv  the 
Law  of  England.  1 fpeak  it  with  ihe  greateft  Reverence,  that  the  &r«ral 
Power  (which  is  the  mod  Supreme  in  England ) is  obliged  to  the  Obfcr- 
vance  of  the  Laws ; and  it  would  be  abfurd  at  the  lame  Time  to  fay,  That 
any  Part  of  the  Parliamentary  Conftitution  is  not  limited  by  the  known 
Laws  of  the  Land,  orjhe  Laws  and  Cuftomsof  Parliament ; and  I doubt 
not  but  it  will  appear,  a Writ  of  Error  doth  not  lie,  and  never  did  lie  be- 
fore the  Lords  in  fuch  a Cafe  : ^nd  fo  it  comes  at  laft  to  this  Point,  What 
is  the  Law  of  England  in  this  Cafe  l And  I will  tell  you  my  Thoughts  o!  it. 

I have  read,  and  learned,  and  believe  ’tis  true.  That  Matters  of  Parlia- 
ment are  to  be  determined  by  the  Laws  and  Culloms  of  Parliament ; and 
I believe  there  is  as  good  Authority  for  it,  as  there  is  for  Writs  of  Error, 
or  any  thing  clfe  ; and  that  this  Law  and  Cuftom  of  Parliament  is  a prin- 
cipal Part  of  the  Law  of  England , and  to  be  learned  by  Experience  and 
Precedents,  and  I reckon  that  we  muft  come  to  them  at  laft.  Now,  Sir, 
let  us  fee  what  Experience  or  Precedents  wc  have  to  found  this  Jurif- 
diclion  of  the  Houfe  of  Commons  upon,  for  examining  and  determining 
Matters  concerning  their  own  ElcQions.  ’Tis  true,  we  have  no  Jour- 
nals extant  before  E.  VI.’s  Time : And  there  is  a Book  they  call  Seymour, 
I think 'tis  a Book  of  no  great  Authority;  and  if  it  be,  there  is  but  a 
(mail  Matter  in  it.  I have  read  it  over  carefully  myfelf  more  than  once, 
and  find  only  Titles  of  Bills  depending,  and  when  they  were  read  ; and 
all  I learned  from  it  was,  that  lomeiimes  Bills  in  thofe  D<ys  were  read 
four  Times.  And,  Sir,  there  is  as  little  concerning  Elections  in  Queen 
Mary's  Reign  ; but  in  the  Beginning  of  Queen  Elizabeth,  you  have  the 
Matters  of  Ele&ions  plainly  fee  down,  and  fo  they  have  been  ever  fince. 
And  from  that  Time  to  this,  it  hath  been  a (landing  Rule  in  the  Houfe  of 
Commons,  in  the  Beginning  of  every  Parliament,  and  (as  I take  it)  of 
every  Seffion,  to  appoint  a Committee  to  examine  all  Matters  concerning 
Elections.  Now,  if  the  Right  of  Electors  is  not  a Matter  concerning  th« 
Election,  then  I own  myfelf  under  a Miftakc  But  if  that  be  a material 
Part,  and  comprehended  within  the  general  Words  ; and  if  thofe  Com- 
mittees have  from  Time  to  Time  proceeded  to  examine  the  Right  of  Elec- 
tors, and  this  Houfe  hath  proceeded  from  Time  to  Time  to  give  Judg- 
ment in  fuch  Cafes,  fometimes  according  to  general  Qualifications  fettled 
and  adjufted  in  the  Houfe,  and  very  frequent]  v upon  examining  anil  con- 
fidcring  the  Rights  of  particular  Voters,  then  t think  wc  have  as  good  Au- 
thority for  the  Jurifdiction  of  this  Houfe  in  the  Matter  of  thefe  Elections, 
as  can  be  had  for  any  Thing  whaifoever. 

I do  fay  in  this  Cafe,  we  ought  to  take  our  Ground  and  Foundation 
upon  the  Right  which  the  Commons  of  England  have,  and  ever  haJ,  by 
the  Law  and  Cuftoms  of  Parliament,  to  be  cxcrcifcd  by  the  Reprcfenta- 
tivcs  of  their  own  chufing ; which  Right  is  grounded  upon  manifold  Pre- 
cedents and  conftant  Ufage.  For  if  wc  have  a Power  to  hear  and  determine 
the  Right  of  the  EleSors,  and  to  punilh  Officers  for  abridging  them  of 
their  Right,  and  give  Satisfadion  to  the  Party,  all  which  rnoft  evidently 
appears,  not  only  in  your  Journals,  but  by  a continued  and  uninterrupted 
Practice,  Time  out  of  Mind ; then  1 think  wc  need  look  no  further. 

I do 
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1 Jo  fay,  that  from  Time  to  Time  there  has  been  never  a Scflion  of  in  the  Extbtqsur ; and  Judge  Ellis  In  his  Argument  fays  pLinly,  That 

Parliam.  n’t,  but  tiiis  Power  has  been  exercifed  ; and  in  your  Committees  the  Right  of  determining  Flexions  belongs  to  the  Houfe  of  Commons 

they  have  often  conic  to  Rcfa:  .jtior.  > to  determine  ti>e  Right  of  all  Lice-  and  t ; .c  Houfe  ot  Commons  have  uc  ter  mined  .t  lor  Sit  Sanuul  L.:i  cat diji.n, 

tors,  and  frequently  of  particular  Electors  ; and  for  that  Purpofc  only  they  ana  for  that  Rtafonyou  ought  to  affit  in  tins  Judgment, 
have  examined,  wiiethc;  Perfons  had  Burgage  Tenures,  or  have  paid  Scot  TbU  Matter  was  brought  prcfcntly  after  the  Revolution  into  the  Houfe 
and  Lot,  or  have  been  Freemen,  and  other  Circumltances  rccefiaxy  for  of  Lords;  and  when  it  came  there,  all  but  Fiveci  Six  Lr.id>»vr«.  for  al- 

the Information  of  the  Committees;  ami  as  Matters  have  appear’d,  they  firming  the  Reverfa!._  Now,  Sir,  by  reading  the  Renfons  of  tfefo  Five 

have  judged  them  qualified  Or  unqualified  ; And  where  the  Votes  of  Per-  or  Six  Lords  that  dillcntcd,  we  may  eafily  infer  v.-.ia:  were  th.-  Reasons 

foils  haiing  Right  have  bi  n offered,  thu«  gh  refuted  at  the  Election,  the  that  induced  the  whole  Houfe  to  affirm  the  Rcterf.il.  Two Rcafcji.  w.-  : 

Committee  have  ulu.  .l!v  ...  .v  d lin  k- V Ties  as  if  they  had  been  gii.n,  gi'.t.  : Firft,  laid  they,  becaufe  othc.-w  ife  there  w iil  be  a I)ci. 
and  upon  their  Dcurminat.on  the  Houfe  have  agreed  with  the  Committee  ticc.  One  may  infer,  if  thefe  Five  or  iix  Lords  were  of  Opuifon,  t|m 

■ very  frequently,  and  fomc times  have  difimrecd  with  die  Committee, :.s  the  there  Would  be  a Defect  of  Ju flics,  all  rht-  other  Lords  were  of  Opinion, 

Merits  of  the  Caufc  have  appeared  to  the  Houfe.  So  that  nothing  is  plain-  there  would  Lcno  Defect  of  Juilice.  The  Five  or  Six  Lords  that  liiflkm- 
cr,  than  that  die  Houfe  of  Commons  have,  from  Time  to  Time,  excrei-  cd,  fa  id.  That  the  Pluindft  ought  to  have  this  Action  by  the  Comnwa 

I fed  this  JurifJ.clion  in  all  the  Parts  of  it  ; and  fometitnes  El« dions  have  1 Law.  Ccitainly,  if  the  other  Lords  had  been  ot  this  Opinion,  they 

been  tried  at  the  Bar,  and  determined  by  the  Houfe  upon  fuch  Tiinl.  would  have  maintain'd  the  Action  ; but  they  concluded  no  fuch  Action 

Thun  how  comes  this  Action  to  be  brought  in  IVejhninjUr-hall ? I have  did  lie  ; becaufe  no  fuch  Action  was  given  by  the  Common  Law. 

I conlidercd  that  Point,  and  take  nothing  to  be  plainer  than  this.  That  | 1 take  this  Matter  to  be  of  infinite  Moment,  and  I think  ilurc  is  np 

1 Wejhnsnjler-  Hi  It  r.cvcr  had  a Power  to  meddle  widt  Eli  ftions,  hut  where  1 Degree,  or  State  in  this  Realm,  but  n hat  is  bound  by  the  known  Laws 

by  fomc  fpecial  Act  of  Parliament  you  have  given  them  Power.  1 know  of  the  Land  ; and  if  the  Jmrds  in  Parliament,  and  the  Judges  are  limited 
I that  there  are  fomc  Opinions^  that  Elections  have  been  try’d  in  Chance-  by  the  Laws  ul  the  LanJ,  (o  that  they  have  no  Tun  fiction  in  tiiis  Calc, 
ty,  and  in  the  Houfe  of  Lords : But  1 can’t  find  any  tiling  of  that  Na-  then  I do  not  fee  how  a Writ  of  Error  can  give  them  Junfdielion. 
lure  ever  fettled,  though  fomc  Attempts  have  formerly  been  made  that  Sir,  I appeal  to  you,  and  all  the  Gentlemen  here,  Whether  what  hath 
I way.  I know  that  Wien  dies  have  been  carried  up  fomttimes  to  the  Houfe  been  laid  on  one  Side  hath  been  at  all  anfwcrcd  by  the  other : if  an  Ac- 

t>f  Lords  Bar  to  be  fworn,  but  the  Trial  of  Elections,  and  of  the  Right  non  oi  Stnndulum  Magnotum  fhould  be  brought  ueamft  a Member  for  what 

of  the  Electors,  hath  always  been  in  the  Houfe  of  Commons ; fo  that  here  he  has  faid  in  this  Houfe,  no  doubt  but  that  Member  would  plead  the 
woul  1 be  no  Defect  of  Power,  or  Juftiec,  if  nobody  clfc  meddled  in  this  Privilege  of  this  Houfe,  and  ’tis  to  be  hoped  the  Judges  would  allow  it. 
Matter.  and  pm  the  Plaintiff  off  fust  dit.  But  notwithstanding,  a Writ  of  Error, 

Then  confider  what  Acts  have  altered  this  Original  Right : I think  according  to  this  Doctrine,  might  be  brought,  and  the  Lords  might  give 
th  re  are  two  that  arc  moft  material  to  he  confidcred  ; one  is  that  of  23d  Judgment  that  this  Action  docs  lie,  and  then  what  would  become  of  your 
H.  Vi.  tap.  15.  What  is  the  Importance  of  that  ? Ittakes  Notice,  that  Liberty  of  Debate  ? This  is  an  Inflance  worthy  yon:  RegaxJ. 

Convenient  Remedy  for  the  Party  griev’d  was  not  ordaia’d  in  the  former  H Hnih  been  told  you,  how  the  Lords  have  taken  Notice  of  the  Privi- 
Statutcs  againft  Sheriffs,  Mayois,  and  Bailiffs  offending;  whereby  one  leges  °f  Biis  Houfe  in  the  Cafcol  He  His  and  Elliot.  Let  chat  be  fet  in  its 
would  infer,  that  the  Parliament  in  thofe  Days  did  not  think,  or  (mow  truc  Colours,  and  fee  whether  any  Thing  can  be  drawn  from  that  Cafe  to 
any  thing  of  the  Remedy  now  endeavoured  to  be  fet  up  in  IVjlminJier-  fortify  the  Judgment  lately  given  in  the  Houfe  of  Lords.  There  was  a 
halt,  and  the  Houfe  of  Lords.  And  this  Statute  provides,  that  if  any  Difordcrin  the  Houfe of  Commons,  and  the  Speaker  was  violently  forc’d 
Sheriff  do  contrary  to  the  Statutes  about  Elections,  bclhall  incur  the  Pc-  back  into  the  Chair,  and  fcandalous  YVords  againft  the  King’s  Privy 
unity  of  the  former  Statutes,  via.  one  hundred  Pounds  to  the  King,  and  Council  and  Judges  were  utter’d  by  EUiot,  Hollis,  and  others  ; and  up- 
a Vcar’s  Inapt  ifonment,  and  fhall  forfeit  a hundred  Pounds  more  ; To  °J  that  a Piofecution  was  brought,  5 Car.  prtmi,  againll  thofe  particular 
| whom  r To  the  Party  that  ought  to  have  been  return’d,  and  if  he  do  not  Gentlemen  in  Wijbninjhr-hall,  as  well  for  me  Wends  fpoke  in  the  Houfe 
fuc,  there  is  an  Action  given  for  the  fame  to  any  body  clfe  : And  a Mayor,  °f  Commons,  as  for  the  I-ortc,  and  Fines  were  let  upon  them.  This 
or  Bailiff,  for  a falfe,  or  undue  Return,  is  to  forfeit  to  the  King  Matter,  alter  the  Restoration  of  Charles  II.  was  brought  before  the  Lords 
forty  Pounds,  and  forty  Pounds  to  the  Party  that  flitiuld  be  return’d  ; and  111  a Conference,  and  they  took  Notice  of  the  Privileges  of  this  Houfe, 
if  he  do  not  fuc,  then  a popula;  Action  is  given  for  the  laft  Penalty:  So  not  *"ct  them  alidc,  but  to  confirm  them  ;^and  their  Lordfiiips  declared 
it  is  plain  by  this  Statute,  no  Action  is  given  to  the  Voter,  who  had  his  the  Judgment  to  be  illegal,  and  againft  the  Freedom  and  Privilege  of  Par- 
ltemcdy  in  die  Houfe  of  Commons.  Your  Anccftors  were  fo  careful  of  Lament,  and  defired  the  Lord  Iiollls  to  brin»  the  Roll  before  them  by 
your  Liberties,  that  they  never  trufted  their  Elections  to  all  Perfons  ■,  fuch  Writ  of  Euor;  and  fo  by  Agreement  the  Judgment  was  revers’d,  us 
as  held  in  Villenago,  all  Cuftomary  Tenants  who  held  at  the  Will  of  being  againft  the  Frcedorn  of  Speech  in  Parliament  allow’d  by  Stn-.^as 
their  Lords,  and  might  be  influenced  by  them,  and  (as  I take  it)  Tc-  Act,  whiclt  their  Lordfltips  acknowledged  to  be  declaratory  of  the  ancient 
nanis  by  Efcuage,  ’till  Efcuagc  was  reduced  to  Certainty,  were  excluded,  an^  neceflary  Rights  and  Privileges  of  Parliament.  Their  Lordihips  then 
and  afterwards  all  Freeholder  under  forty  Shillings  a-Vcar : And  when  would  not  'et,  ‘inl’  ^acter  appear  upon  Record  to  ilcltroy  the  Commons 
the  Officers  were  by  Law  to  admit  fomc  Votes,  and  reject  others,  they  * f*v,'e&e*>  £n“  I wonder  how  tiiis  Precedent  comes  to  be  cited,  to  loftily 
were  to  ufe  the  bell  of  their  Judgments,  without  being  liable  to  Multipli-  3 * folding  which  tends  diieflly  to  take  away  your  Privileges, 
city  of  Actions,  (unlcfs  in  the  Cafes  1 hive  mentioned,)  but  for  their  De-  * W!‘b  w,tb  , ^eart  tbc  Houfe  would  have  appointed  fomc  Perfons 
faults  were  always  refponfible  to  the  Houfe  of  Commons.  *°  have  fcarched  1 rcccdenti,  and  I am  lure  they  would  have  found  an  in- 

Let  us  confider  then  the  Statute  in  King  milium's  Time,  1 think  ’tis  ft,,‘t.c.^nlbcI; t0  b.c  Produced,  to  have  juftified  the  Power  of  the  Houfe 
in  the  fevcnih  Year  of  his  Reign  ; there  the  Statute  takes  Notice  of  the  lniS  Cafe,  how  it  hath  been  in  their  Power,  Time  out  of  Mind,  how 
Injury  done  to  Gentlemen  by  double  and  falfe  Returns,  and  thereby  a lbc)'  b,^c  :i  owcr  10  punifh  Officers,  ami,  in  fomc  Inilances,  they  have 
double  Return  is  made  a falfe  Return  ; and  by  that  Statute ’tis  provided,  given  Damages. 

That  ii  any  returning  Officer  return  contrary  to  the  laft  Determination  1 remember  one  in  my  Time ; Mr.  Tanired  caufed  a Perfon  to  be 
of  the  Houfe  of  Commons  of  the  Right  of  Election,  fuch  Return  is  there-  brought  hither,  and  he  clear’d  himlclf ; and  the  Houfe  (as  I remember ) 
by  adjudg’d  to  be  a falfe  Return,  and  void.  made  an  Grdcr,  That  at  he  was  the  Occafion  of  the  Man’s  coming  up, 

’ This  bcatute  of  the  feventh  of  King  milium , admits  the  very  Detcrmi-  a"“  *' 33  done  him  an  Injury,  he  fliould  make  him  Reparation,  and  he  was 
nation  of  the  Right  of  Election  to  be  in  the  Houfe  of  Commons  ; it  dyes  1 do  it,  by  paying  him  a Sum  of  Money. 

not  fay  the  Determination  of  the  Election,  but  of  the  Right  of  Election.  Not  that  I would  go  fo  far  as  to  lay.  That  this  Houfe  is  a proper  Court 

I will  cndeavour  to  avoid  Repetition.  impeding  tines : But  if  thev  arc  not  a proper  Jurifdiction  for  the  Bu- 

But  how  docs  this  Matter  (land  by  the  Law  and  Cuftom  of  Parliament,  “uefs  ot  their  own  Llcciions,  1 think  they  have  no  Jurifdiction  at  all.  I 
which  is  a moft  material  Part  of  the  Law  of  England ? The  Houfe  of  w'l‘  . not.  'df  this  Houfe  has  a Power  to  fine:  I know  we  read  fomeihim' 
Commons  have  the  Jurifdiction  in  thefe  Matters  of  tllcir  Elections,  but  by  °f  that  in  your  Journals,  but  I think  thofe  Fines  came  to  nothing,  bc- 
onc  or  two  Statutes,  the  Houfe  of  Commons  have  given  Power  in  one  or  ca ub - there  was  no  Means  to  eftreat  them,  or  caufc  them  to  be  levied  ; 
two  Cafes  to  proceed  in  the  Manner  therein  preferib’d;  but  none  of  the  and  fo  that  Matter  has  flept  ever  fince,  and,  I hope,  will  for  ever. 

Cafes  allow’d  by  thofe  Statutes,  are  like  th:  Cafe  of  this  Man  at  AjltJbu-  Bu.'  not  onl>'  you,r  1 of  Debate,  but  Right  of  Sitting  in  this 

ry,  for  he  is  not  a Perfon  who  has  fuffer’d  becaufe  he  was  not  duly  re-  • UlC,’. lS  conc*rn,d  '[*  this  Cafe : And  if  you  have  not  a Power  to  deter- 
turn’d,  nor  the  Perfon  mention’d  in  7 H'illiilmi  ; nor  is  his  Action  found-  nl‘i*c  i“a-tt*rs  ot.  Licit  ions  to  this  Houfe,  I wonder  how  any  Author  comes 
ed  upon  any  Statute ; fo  that  this  Cafe  is  left  out  of  the  Statutes,  and  it  *ay tbiS  has  any  Judicature  at  al] ; for  if  they  have  not  a Juril- 
muft  be  determined  according  to  the  Law  and  Cuftom  of  Parliament.  diction  to  this,  they  have  no  Jurifdiction  to  any  Purpofe  whatfoever. 

As  to  the  Cafe  of  Mr.  Nevill,  it  never  came  to  be  determined  in  Parli-  * this  Point  be  lettlcd.  That  this  Power  belongs  to  the  Houfe  of  Com- 

ament : YVe  read  it  was  put  off  to  the  Parliament,  bccaufe  of  the  great  mons, , the  next  Confideiation  will  be,  how  to  attain  it;  and  in  this,  I 

Weight  of  it;  and  the  Judges  were  of  Opinion,  That  it  was  a Matter  too  l°Pe  Gentlemen  will  take  fuch  Steps  as  are  proper  for  them,  and  for  thofe 

bigh'fbr  them.  And  in  the  Cafe  of  Mr.  OnJJsiv,  where  the  Cafe  of  Mr.  ,beX  reprelcnt ; tor  we  arc  fent  here  ad  traftmdm,  &c.  in  the  Name  of 

AW// was  cited,  they  pofitively  find.  It  was  a Matter  of  too  great  Prc-  ''.c^reprcicm  \yc  have  but  a delegated  Power,  and  can’t, 

1'umption  for  the  Judges  to  meddle  with  it.  without  Breac.r  of  7 ruft,  give  up  the  Rights  of  tlic  Commonalty.  For 

Then  how  comes  it  to  pafs,  if  this  Action  might  have  been  brought  at  °wn.  a a!!t’  r have  taken  an  Oath  to  preferve  the  Privileges  of  the 
Common  Law  ; 1 fay,  how  comes  it  to  pafs,  that  this  A£lion  was  never  ^ 'i , tnat  cholc  me,  but  without  luch  an  Oath,  fliould  be  of  Opinion, 

brought  before t Certainly  that  is  an  Argument  it  never  lay,  for  there  that  1 «nnoi  give  up  this  Privilege  which  I am  to  execute  on  their  Be- 

mult  have  been  Occafion  for  fuch  an  Aiftion,  if  the  Common  Law  would  hab  ,*  btlt,  Wl  u,c  •'['  tbc  lawful  and  juft  Methods  I can  to  come  at  it, 

have  maintain'd  it.  But  the  Judges,  who  knew  belt  the  Grounds  and  mid  1 tlunfc  you  may  do  this,  without  interfering  with  the  Houfeof  Lords, 

Reafons  for  (his  pretended  Adtiou,  have  refu fed  meddling  in  this  Mat-  01  tbe  J11,^5’  , bcre.  i»  n°  doubt,  but  the  Judges  in  H't/bninjlrr-bnll 

ter,  becaufe  it  concern'd  the  Parliament,  and  the  Parliament  had  not  en-  arc  hound  ro  take  Noticejudi^ially  of  your  legal  Proceedings  here  ; and 

iruited  them  with  it.  ” cornc  ta  make  a Declaration,  **  That  the  Power  of  hearing  and 

As  to  the  Cafe  of  Bamnr.ii/lcn  and  Soarnt,  firft  adjudg’d  in  the  King's-  * determining  all  Matters  concerning  Elections  docs  belong  to  the 
Bend,  the  Rea  fun  was,  bccaufe'it  had  been  adjudg’d  in  Parliament  ; °fer  Commons  in  Parliament,’*  i doubt  not,  but  they  will  take 

Sir  SamuA Br.rtut d'Jfon  had  a Majority  bv  near  a Hundicd,  and  the  Houfs  Notice  o!  it  as  becomes  them.  And  give  me  Lcaie  to  fay,  nobody  cun 

of  Commons  had  tried  the  Cauic,  and  "gave  him  his  Right  of  fitting  in  b5.P  Lr.r.^ing  this  Aiftion  as  this  w..s  done ; for  a Perfon  nuv  t-kc  out  a 

this  Houfe  ; fo  that  one  would  have  thought  that  he  had  Liberty  to  have  **  an~  declare  upon  it,  and  carry  it  down  to  Trial,  without  the  Privit  v 

gone  into  JVtJlmhifltr-b}!,  But  afterwards  this  Judgment  was  revers’d  or  Know  led  |<c  of  any  Court ; and  then  when  the  Caufc  istried,  the  other 
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Side  comes  and  moves  in  Arreft  of  Judgment,  and  the  Court  gives  Sentence  that  were  made  ufe  of  for  this  Judgment  in  that  Cafe  were  rejected*  and 
liut  I with  the  Defendant  had  dcniurr’d,  and  then  that  would  have  put  it  the  Judgment  of  the  Lords  was  then  dtredlly  contrary.  1 fhould  be  very 

as  a Point  of  Law  to  the  Judges  ; and  if  they  had  determin'd  it  judicially  glad  to  hear  how  the  Lords  Judgment  of  Rcverfal  in  that  Lafc,  atid  in  this, 

for  you,  I believe  it  would  have  gone  no  further.  For  it  is  one  Thing  are  reconcileabic.  The  Cotnmcn?,  at  that  Time,  would  fcarce  have 

to  determine  it  upon  Demurrer,  and  another  Thing,  when  theCaufe  has  fufifcr’d  fuch  an  Attempt  upon  their  Privileges,  and  l hope  we  Bull  be  as 

been  try’d,  and  Damages  given,  to  have  the  Court's  Opinion  ex  pojl  fc{!».  careful  and  as  zealous  to  picfeive  ours:  Wc  have  as  much  Power  as  our 
The  Judges  determined,  the  Action  does  not  lie ; but  as  Matters  (land  Predcceffor-,  wc  (hall  never  buffer  for  want  of  Power,  if  wc  do  not  buffer 
bow,  perhaps,  in  the  like  Cafes,  there  will  be  brought  a Writ  of  Error  for  want  of  Will  to  exert  it. 

before  the  Lords,  and  they  will  give  fuch  a Judgment  as  they  have  given  I expcvft  to  hear  of  the  great  Authority  of  one  learned  Judge,  that  dif- 
now,  for  aught  1 know.  I Ibould  not  think  it  proper  to  come  to  any  fer’d  from  the  reft  -,  1 have  the  utmoft  Rftcetn  for  his  Judgment,  but  am 
Queftion  now,  by  which  you  (ball  determine  your  Right,  if  you  arc  not  forty  to  hear  anv  Infintiation,  thru  thole  Judges  who  have  given  their 
folly  finished  about  it;  but  it  ought  to  be  cnnlidcrcd  tarther.  The  Law  Opinion  otherwlfe,  arc  guilty  of  a Breach  of  their  Oaths,  i:  hath  been 
ami  Cullom  of  Parliament  is  to  be  found  out  by  Experience  ar.d  Prccc-  touch’d  upon.  That  whenever  any  Queftion  lias  b:eit  nfit’d  the  Judges 
dents  : Cut  if  you  are  Lritficd,  then  I think  the  proper  Queftion  is,  “ That  concerning  the  Privileges  of  the  I d%,  or  the  Pi  it  iVgc*  of  the  Commons* 

««  hy  the  Law  and  Cullom  of  Parliament,  the  bearing,  examining,  and  . their  Anfwer  is  recorded  for  the  Ir.ftru&iar.  of  all  th  .-.r  ifoccclFnrs,  and  to 
“ determining  all  Matters  concerning  klcdllon  of  Members  to  ferve  in  j the  Honour  of  both  Houfcs  of  Parliament,  That  it  was  a Matter  above 
•*  the  Houfe  of  Commons,  is  to  beliy  the  fame  Houfe.”  I think  that  is  their  Knowledge  : The  Law  of  Parliament  is  above  the  Ju:'  ;is  of  the 
to  be  your  Queftion,  or  to  that  Effect.  Common  Law,  and  is  not  to  be  fubjedl  to  their  Judgment ; :;s  aiieni  f ri. 

The  Conference  will  be.  If  this  be  Part  of  the  Law  of  England,  as  And,  Sir,  as  I have  been  inform'd,  this  was  the  An  fiver  yiven  ill  the 
it  plainly  is,  you  mar  as  well  (land  upon  that  Declaration,  as  upon  any  Houfe. of  Lords  by  one  of  the  prefent  Judges,  and  by  what  I have  heard, 
new  Law  to  be  made  by  Paiiiament,  if  you  could  get  it:  But  1 believe  it  was  well  he  efcap'd  their  Cenfure , (hewing  too  much  Rrfpsdt  to  this 
you  have  no  great  Reafon  to  expefl  a new  Law  in  this  Cafe  to  pafs  in  the  | Houfe  gave  very  great  Offence. 

Houfe  of  Lords.  Then  what  would  you  do  ? If  you  fhould  uy  to  get  a I I beg  Gentlemen  to  confide r,  {l  (hull  not  enter  into  Particulars  that 
new  Law,  and  fail,  it  will  be  ccnftrucd,  that  you  had  not  this  Pov/tr  ( have  been  mention'd)  Whether  any  thing  of  this  kind  would  not  make 
before,  but  endeavoured  to  get  it,  and  the  Houfe  of  Lords  denied  it  you.  you  defpicabte,  to  the  lowed  degree  in  the  World,  and  cXpofe  ElcQors 
But  'tie  plain  and  clear  you  have  this  Power  already,  and  a fiimcient  | to  fuch  Mifcbicfs  that  none  could  endure?  Upon  every  Ekelion  that 
Ground  to  ftand  upon  ; and  1 doubt  not,  but  IPtJlminjhr-HalS  will  take  comes  before  you,  ’tis  irr.poffible  to  judge  the  Right  of  Election,  but  by 
Notice  of  it,  and  the  Houfe  of  Lords  too:  If  they  do  not,  (bert  Mr.  I the  Right  of  the  Electors.  If  you  will  endure  any  Pcrfon,  after  you  have 
Lowndes  i vat  interrupted  by  a Koife  madr  by  fome  few  of  tbt  Members,  who  \ Lid  he  has  no  Right,  to  go  into  (VeJtminfler-HoU,  and  bring  aii  Adlion 
fair!.  What  then  ? But  he  proceeded),  1 fay,  if  they  do  not,  it  will  be  Time  in  the  Courts  there,  a Jury  may  find  a Veididt,  That  the  Hoiil'.-  of  Corn- 
enough  to  confer  with  them  afterwards  : And  give  me  Leave,  I am  not  mons  arc  miftaken,  and  that  this  Pcrfon  hath  a Right,  and  Judgment  (hall 
afraid  to  fay,  if  a private  Man,  much  more  the  Houfe  of  Commons,  have  be  given  accordingly.  Will  not  this  Proceeding,  that  very  Moment, 
the  Law  of  England  on  their  Sides,  let  them  be  undermin’d  ever  fo  much,  fubmit  your  Rcfolutions  to  the  Examination  and  Cenfure  of  tile  inferior 
one  Way  or  other,  they  will  obtain  their  Right  fooner  or  later.  The  Courts?  May  not  they  fay,  They  Vote  fur  one  another,  wc  have  de- 
Rights  of  the  People  of  England  arc  fafer  in  the  Hands  of  their  Rcprcfen-  tedled  them  all.  That  they  arc  a Parcel  of  People  pack’d  together,  and 
tatives  than  any  other  : If  they  do  not  like  them,  they  can  turn  thunout,  not  one  of  them  clccled  as  they  fltould  be. 

and  cluifc  new  ones  ; but  they  can't  do  fo  in  the  Calc  of  the  Lords.  What  Condition  the  Magiftratc  will  be  in,  hath  been  mention’d  al- 

I ben  Pardon  for  my  great  Prolixity-,  1 take  it  to  be  of  Importance,  to  ready}  when  a Multitude  bath  a Right,  and  every  body  may  bring  his 
avoid  all  Cornells  with  'the  Houfe  of  Lords,  and  with  IVeJlmwjler-Hall , Adlion,  Can  any  Magiftrate  (a  Conihible,  as  in  this  Cafe)  bear  the  Ex- 
and  1 think  you  may  do  it  by  propofing  andadjufting  a plain  Declaration  penccs  of  a hundred  or  a thoufand  Adlions  at  Law  \ There  will  not  be 
of  your  Right  by  the  Law  and  Cullom  of  Parliament.  wanting  fome  to  profecute  a Magiftrate  with  all  the  Violence  poffible. 

Mr  So/Ecitt  r-  General  {Sir  Simon  liar  court,  afterwards  Lord  liarcourt , Tho'  I can  by  no  Means  agree.  That  this  Matter  is  to  be  determin’d 

and  Lord  Chancellor).  After  what  hath  been  faid  at  large  concerning  the  according  to  the  common  Rules  and  Methods  of  Lew,  but  according  to 

Law  in  this  Cafe,  cfpccially  finev  it  hath  received  no  Contradiction  in  any  the  Courfcof  Parliament;  yet  1 (hall  compare  it  with  fome  other  Cafes 
lnftancc  what  foe  ver,  I will  avoid  the  Repetition  of  what  has  been  already  in  the  Law. 

offer’d,  and  endeavour  to  fltorten  your  Debate,  by  bringing  it  fotnething  That  which  makes  thefe  Pcrfons  Hardlhips  the  greater,  is,  Thefe  Ma- 

towurds  a Point.  giftratts  are  not  People  that  officiouily  interpole  to  take  a Poll  at  Elec- 

It  hath  been  faid,  That  the  Queftion  now  before  you  is,  Whether  lions,  and  make  a Return  ; but  thefe  are  Men,  who,  by  the  Duty  of  their 
Judgment  being  given  in  the  Court  of  Queen's- Bench,  a Writ  of  Error  Office,  are  oblig’d  to  do  it ; ami  if  they  do  not  execute  their  ( JinCe*  you 
docs*  not  lie  in  the  Houfe  of  Lords,  to  reverfe  that  Judgment?  I cannot,  * punifb  them  ; and  if  they  do  execute  their  Office,  and  give  you  Satisfac- 
by  any  Means,  agree  that  to  be  the  Queftion.  tion,  yet  if  you  let  this  be  examin'd  in  another  Place,  after  you  have  faid 

1 But  that  which  I take  to  be  the  proper  Queftion  before  you  i«.  Whether  thev  have  done  well,  they  may  be  pumfllcd  for  di  log  .fo. 

or  no  it  be  the  foie  Right  of  the  Lommons  of  England  to  determine  their  1 will  compare  this  with  one  or  two  common  Calcs  that  have  not  been 
own  Elcdtions  ? If  you  arc  of  that  Opinion,  never  let  your  Difeafe  grow  mention'd:  Suppofe  a Pcrfon  (hould  exhibit  an  Indictment  again  11  ano- 
to  fuch  a Head  as  to  put  you  upon  the  Neccffity  of  complaining  of  a J udg-  tiler  malicioufly,  he  does  this  wilfully,  ar.J  an  Ac!  ion  does  1-  agaiiift  him  ; 
ment  of  the  Lords,  but  rather  check  it  in  its  Infancy.  but  if  a Grand  Jury-man  find  a Bill  againft  a Man,  the  Law  will  not 

It  may  perhaps  found  harfli.  That  a Man  (hall  not  be  admitted  to  admit  an  Averment  that  it  was. done  malicioufly,  hi-caufe  he  was  oblig’d 
make  Ufc,  and  have  the  Benefit  of  the  Law  ; and  yet  when  that  Thought  by  his  Office  to  do  it:  So  it  is  in  the  Cafe  of  a Witncfs,  becauic  he  is 
is  thoroughly  digcllcd,  I believe  no  Gentleman  in  this  Houfe  but  will  brought  in  by  the  Procefs  of  the  Court : So  it  L in  the  Cafe  of  Judges, 
agree.  That  there  may  be  many  fuch  Inllnnces,  where  you  will  not  cn-  And  is  it  not  equally  the  Duty  of  a Magiftret-..  to  determine  upon  the  Poll, 
dure  any  Suit  at  Law.  I can't  give  you  any  better  Inftanccs,  than  what  and  afterwards  to  make  a Return  ? nd  is  not  that  examinable  before  you  ? 
have  been  mention’d  to  you  by  a learned  Gentleman  on  the  other  Side,  A great  deal  might  be  (aid  further  upon  this,  but  I hope 'tis  pretty  un- 
who  approves  of  this  Proceeding  by  Writ  of  Error,  the  Profecution  againft  neceffary  : And  that  nobody  can  have  any  doubt  but  that  our  Privileges 
Sir  IVill'am  Williams  for  publilhing  a Libel  (as  it  W3s  call'd)  by  Dircc-  arc  very  much  concern'd  in  this  Queftion,  and  what  the  Cenfcqucnces 
tion  of  this  Iloufe,  and  an  Adlion  againft  the  Serjeant  for  obeying  your  would  be  ; therefore  1 would  humbly  propofe  for  the  Queftion  whatano- 
Commands.  If  fuch  an  Adlion  (Wild  be  brought  againft  the  Speaker  or  ther  Gentleman  hath  hinted  at,  which  may  reduce  this  Dcbat?  to  a par- 
Scrjeant,  (hoiild  we  lit  (1,11  here  to  fee  what  they  would  do  in  the  Courts  ticular  Point. 

Kfow,  and  afterwards  wait  for  the  Event  in  the  Houle  of  Lords  by  Writ  We  certainly  have  fuch  a thing  as  the  Law  and  Cuftom  of  Parliament, 
of  Error  ? and  that  is  very  well  known  j ami  upon  that  Foot  I defire  you  would  put 

'Tis  very  true,  thefe  Judgments  that  are  mention'd  by  that  Gentle-  a Queftion  to  this  Effedl: 

man  continue  dill  unrevers’d.  As  to  that  given  againft  the  Speaker,  he 

mention’d  it  as  a Precedent  not  fit  tobc  follow'd;  indeed,  ’tis  a Reproach  “ That  the  foie  Right  of  examining  and  determining  all  Matters  re- 
to  the  Houfe  to  mention  it,  fince  no  Parliament  hath  reverfed  it.  As  to  £t  luting  to  the  Election  of  Members  to  Li  ve  in  Parliament,  except  in  fuch 
the  other  Action  againft  the  Srijeant,  he  Lys,  Judgment  was  given  againft  “ Cafes  as  are  olherwife  provided  for  by  Adi  of  Parliament,  is  in  the 
him  ar.d  that  (lands  in  full  Force ; as  1 remember  that  Cafe,  it  went  off  | “ Houfe  of  Commons ; and  that  neither  the  Qualification  of  the  Ekc- 
upon  the  Form  of  Pleading.  j “ tors,  or  the  Right  of  the  Perfons  cledlcd,  is  elfewhere  cognizable,  or 

But  nothing  of  that  Kind  being  the  Queftion  now,  I beg  Leave  to  ftr.e  • “ determinable.” 
what  this  Adlion  is  that  is  now  before  us  : For  Gentlemen  in  the  Country,  I 

who  have  frequently  met  with  Actions,  profecuted  without  Cenfure  for  I Members.  The  Qiicflion,  the  Queftion. 

Matters  relating  to  Elections,  may,  perhaps,  be  furprifed,  'till  they  come  Mr.  Smith.  Sir,  l (peak  only  to  your  Ordr,  That  Gentlemen  would 
to  confider  what  the  Point  is.  This  is  not  an  Adlion  grounded  upon  any  not  interrupt  one  another  by  calling  for  the  Queftion,  but  give  diligent 
Statute  whatsoever.  'Tis  agreed  an  Adlion  maybe  maintain’d  where  a Attention  to  the  Debate,  for  this  is  a Matter  of  great  Confluence, 
Statute  gives  a particular  Remedy,  but  this  is  an  Aclion  founded  upon  the  ! Then  Mr.  Freeman  {in  the  Chair)  dated  a Queftion  on  his  Paper  to  the 
Common  Law.  Whatever  your  Privileges  are,  if  you  will  confent  to  an  j Effedl  propos’d  by  Mr.  Szllicitor,  and  read  the  fame  to  the  Committee. 
Adt  of  Parliament  to  make  other  Perfons  Judges  of  thofe  Privileges,  fo  far  j Sir  Cbri/ltpher  Mufg’ave.  I am  very  willing  to  hear  any  Gentleman  that 
as  you  confent,  if  they  purfue  the  Power  given  them  by  Adi  oJ  Parlia-  will  (land  up  and  fpeak,  and  you  have  had  a very  good  Hint  given  you 
mcnt,  there  is  no  Wrong  done  you  : But  an  Adlion  brought  at  Common  I by  an  honourable  Pcrfon,  that  this  is  a Bufinefs  of  great  Moment;  and  I 
Law  is  chat  which,  1 think,  intet feres  with  the  inherent  Right  of  this  hope  we  (hall  continue  to  do  as  we  have  done,  that  is,  to  hear  Gentle- 
H.-mfe.  mcn  patiently;  and  that  we  may  not  be  guilty  of  any  D. finder,  I move 

Wc  have,  1 think,  attain’d  to  one  Piece  of  Knowledge  upon  this  De-  you  for  Candles  to  be  brought  in. 
bate.  That  this  was  the  firll  Adlion  that  was  ever  brought  of  this  Kind  ; Then  the  Queftion  was  put,  and  carried  for  Candles, 

and  Gentlemen  will  not  much  wonder  why  this  is  brought  now,  when  they  And  they  were  brought  in  accordingly. 

confider  what  Endeavours  have  been  ufed  to  make  this  Houfe  contemptible.  Mr.  Dormer  (afterwards  a Judge).  Mr.  Freemen,  you  have  now  a 

1 believe  this  mav be  thought  the  mod  probable  Method  to  attain  thacEnd.  Queftion  upon  your  Paper,  but  that  which  I take  to  be  the  Queftion,  is, 

1 would  not  repeat  the  Precedents  that  have  been  quoted,  yet  I can’t  “ Whether  a I-rceholder,  or  a Freeman,  who  hath  a Right  to  give  b:s 
but  take  Notice  of  that  of  Lnniardijhn  and  Scame:  Fhol'c  Arguments  “ Vote  for  his  Rcprefenutives  in  Parliament,  may  arbitrarily  2nd  ma- 
2 “ licioufly 
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t<  licioufly  be  deprived  of  that  Privilege,  without  any  Rolrefs  in  any  dial  ; and  therefore  the  Saying,  faljl  lit  naHiieft , being  put  to  a Thing 
« Court  whatfoever?”  that  w.v,  in  itfeif  right,  i:  would  not  alter  the  Nature  of  the  Thing.  A11- 

This  1 take  to  be  the  Cafe  before  you;  *tis  (aitl  to  be  of  great  Con  ft-  other  Rcafou  they  went  upon  w;vs,  they  faid  this  double  Return  wn$  a 
(luence,  and  I do  take  it  to  be  of  as  great  Confequcncc  as  any  1 hing  that  voi  I Return,  and  lor  that  Rea  ton  the  Aciion  d.-l  not  lie;  and  upon  thefe 
ever  came  before  either  Houfe  ; and  1 don’t  look  upon  it  only  to  concern  Rcafons  depended  that  Ju.'gm-".:.  That  Gentleman  who  laid  tha:  only 
the  JtirifdiSion  of  the  Lords  and  Commons,  but  to  affctil  every  Part  of  four  or  five  Lords  difienterf,  is  under  a great  Miftake ; four  or  five  Lords 
the  Conftitution,  and  the  Queen,  the  Head  thereof,  in  the  higheft  Dc-  only  I believe  entered  their  Dilfint,  but  there  was  a great  Number,  and 
gree.  For  it  comes  to  this.  If  the  Lords  have  not  a Right  to  determine  near  an  Equality  againft  that  Judgment ; and  divers  Lords  now  in  that 
in  this  Matter,  which  by  Writ  of  Error  is  regularly  brought  before  them,  Houfe  were  agatnft  that  Judgment,  that  did  uot  enter  their  Diffent. 
we  fliall  betumed  intoaStateofViilenagc,and  the  People  will  be  deprived  Then,  Sir,  there  is  the  Calc  of  N 0/7/ and  Strode  ; and  that  was  firft  a 
ofehufing  their  own  Reprefcntatives  without  Relief,  and  (hall  not  have  Judgment  in  the  Common-Pleas*  and  when  it  had  taken  its  Progrefs  in 
Relief  by  her  Majctty  in  the  Court  of  Queen's- Bench,  nor  before  her  in  (Vejhninjler-Hall,  it  came  before  the  Houfe  of  Lords;  and  chc  Lords  rc- 
thc  Court  of  Parliament,  where,  in  Confuieration  of  Law,  lhc  is  always  turned  it  back  again  to  IV: fun  - ~.jlrr-  Hall,  and  ordered  all  the  Judges  of 
prefent,  and  where  by  our  Law  is  the  lafl  Appeal  ; and  there  will  be  a Evgh.-nd  to  deliver  their  Opinion  in  it.  That  was  founded  upon  an  Or- 
Fstiure  and  an  Interruption  of  Jufi ice,  and  cur  Conftitutiou,  i:t  relation  di nance  of  thofe  Times,  Berkjhire  was  to  fend  five  Knights,  and  Kevill 
to  ourfelvcs,  will  be  fo  far  changed,  that  'twill  be  imj'offiblc  there  fhouIJ  was  one  of  them  that  were  circled,  but  not  returned  1 There  they  faid,  irf 
be  any  right  Reprefcntatives  of  tiic  People : For  'twill  not  be  the  People  that  Cafe  that  Ordinance  was  intirelv  r.ew,  and  that  Calc  d:d  .".at  re- 
then  that  will  chufe,  but  the  Officer  may  arbitrarily  refufc  and  return  commend  itfeif  by  the  known  Laws  of  the  Laud,  and  for  that  Keaton  they 
whom  he  thinks  fit,  and  the  particular  Pcrfon  will  be  without  Remedy,  would  not  give  Judgment,  for  Wages  could  not  be  levied  for  five  fuefi 
For  whatever  Gentlemen  apprehend,  if  the  Right  of  Return  be  not  con-  Knights.  And  when  afterwards  they  were  to  give  Judgment,  the  right 
troverted,  which  Way  can  any  particular  Man  bring  his  Cafe  before  you  : Conllitution  had  recovered  itfeif. 

And  what  Remedy  wall  he  have,  if  not  by  Adlion  ? I will  not  fay  there  Now,  as  to  the  Lords  Right  to  receive  a W rit  of  Error  in  this  Cafe  : 
has  not  (but  I will  turn  the  Argument,  and  put  it  upon  them  to  fhew  You  haveaddrcfl'cd  to  them  that  they  would  receive  a Writ  of  Error  at  a 
there  has),  hut  I believe  there  never  was  any  particular  Application  to  Time  when  your  Privileges  were  invade  . Thit  Was  the  Cafe  of  rny  Lord 
the  Committee  of  Privileges,  where  the  Injury  has  been  done  to  a parti-  Holds,  who  with  others  was  informed  againll,  5 Car.  for  having  (poke 
cular  Man,  which  is  the  prefent  Cafe  : And  this  Matter  is  Found  by  a Words  in  this  Houfe  that  did  nffc£l  the  Government : And  he  pleaded  to 
]ury  that  wa*  llruck,  and  not  one  Man  of  the  Jury  but  of  Quality,  and  the  JuiilJiction  of  the  Court  (Is  there  any  fuch  Thing  here  ? No,  they 
approved  on  both  Sides ; And  l think,  though  it  never  came  before  the  have  fubmitted  to  it)  ; and  the  Court  over-ruled  their  Pica  to  thic 
Parliament,  nor  die  Committee  of  Privileges,  they  might  confider  of  a Jurifdidion,  and  that  Judgment  continued  in  Force  (as  fome  others 
particular  Injury.  which  have  been  fine?  do  now,  which  it  were  well  if  they  were  reverted). 

Ami  as  fi  r the  Notion  that  hath  been  taken  up.  That  where  the  Houfe  ’till  this  Houfe  took  Notice  of  it  ;and  in  1667,  they  dclircJ  a Conference 
of  Commons  have  a Jurifdi&iun,  there  the  Party  is  in  all  Cafis  without  with  the  Houfe  of  Lords.  The  Chairman  wss  my  Lord  Chief-Juftice 
Remedy  in  any  other  Court:  Sure  that  is  not  according  to  Truth  ; for  Vaughan,  and  this  Houfe  there  complained  how  they  were  grieved  by  that 
in  the  Cafe  of  "a  fall's  Return,  there  is  a publick  Injury,  that  docs  not  bin-  Judgment;  and  after  repeated  t onicreaces,  both  Houles  aid  confent  to 
tier  the  Party  from  obtaining  Satisfaction  as  to  his  particular  Injury ; andif  this  Expedient,  That  my  Lord  lltll'n  being  the  only  Survivor,  fhould  be 
no  Action  lies,  there  Can  be  no  Satisfaction ; for  this  Houfe  hath  not  award-  defired  to  bring  a W rit  of  Error  in  the  Houfe  of  Lords  ; and  he  did  fo, 
td  Damages  in  anv  Cafe,  notwithftanding  the  Cafe  cited  ; for  that  was  and  the  Lords  in  that  Cafe  did  you  Juft  ice,  anJ  revel  fed  the  Judgment, 
only  Culls  for  the  ’.Man's  Trouble  in  coming  up  to  be  examined  before  As  to  jour  palling  this  Vote,  what  it  will  fignify,  1 cannot  tell.  What 
this  Houfe.  And  if  they  fliouhl  award  Damages,  there  is  no  Way  ofle-  fignified  a Vote  you  patted  before  about  the  Year  Eighty,  That  the  put- 
vying  thofe  Damages:  What  Writ  can  we  iftue  out?  And  if  this  Per-  ting  the  Laws  in  Execution  acaittft  P rote  Hunt  Difi’enters,  was  an  Injury 
4'oti  be  without  Remedy  at  Law,  he  mull  fit  down  without  any  Redrcfs  to  the  Publick,  ami  a Subvcriron  to  the  Government ; and  that  thofe  that 
Whatsoever . put  them  in  Execution  Humid  be  looked  upon  as  Enemies  to  the  King  and 

There  maybe  a Multitude  of  Cafes  where  this  Houfe  hath  a Jurifdiftion  Kingdom?  The  Confequence  was.  That  all  the  Laws  again  ft  Popery 
as  far  as  concerns  the  Publick  and  themfelvcs,  and  the  Party  fhall  have  were  put  in  Execution  againll  Protdbnts  more  than  they  were  before, 
hjs  Action  alfo.  The  Judges  in  IVeJlminJIer  Hall  laid.  This  Vote  had  not  palled  into  a 

If  I receive  a Blow  in  this  Houfe,  *tis  a Violation  of  the  Privilege  of  Law,  and  they  could  not  take  Notice  of  it.  1 hope  we  fhall  do  nothing 
this  Houfe,  and  this  Houfe  can  take  JurifdiiSlion  of  it,  and  cenfure  the  that  will  leflen  ourfelves,  nor  any  Thing  but  what  will  be  effectual  lor 
Perfion  that  hath  done  the  Injury;  but  will  any  Man  fay;  That  an  Adi  ion  the  Ends  for  which  ‘tis  propofed. 

of  Battery  will  not  lie  at  the  Common  Law  In  that  Cafe?  Sir  Jifiph  Jbkyll  (afterwards  Matter  of  the  Rolls).  Mr.  Frtemnni  I con- 

Thtre  was  the  Cafe  of  Sir  Thomas  Clatjes : At  the  Time  of  his  Election  fider  you  have  been  a long  l ime  in  this  Debate,  and  a great  deal  cf  it 
there  was  one  Roc  fpnkc  Words  to  his  Prejudice ; he  might  certainly  have  has  been  ffient,  cither  in  Sugseftionf  contrary  to  what  appears  before  you, 
complained  to  this  Houfe  of  il  (you  had  an  Inftancc,  1 think,  lafl  Scf-  or  clfe  in  Queftlons  altogether  improper  for  the  Confideration  ol  the 
lion*  of  one  that  complained  for  fome  fuch  Injury  againfl  the  Lord  Biiliop  Committee  ; and  therefore  it  is  necclEny  to  lock  bark  to  that  which  gave 
ol  lioivjler , and  the  Houfe  took  it  into  Confideration,  which  Sir  Thomas  Uccafioii  to  the  prefent  Dilputc. 

Chirps  niiclu  have  done) ; blithe  brought  his  Adlion,  and  recovered  con-  The  Committee  hath  a Copy  of  the  Proceedings  of  this  Aflion  referred 

fiJeralde  Damages  ; and  afterwards  a Writ  of  Error  was  brought  in  the  to  them,  but  it  hath  not  been  read;  and  I am  confident,  ir  it  had,  and 

Kim’ i-Bntch,  and  Judgment  was  affirmed.  had  been  attended  to  by  Gentlemen,  they  would  lcarce  have  faid  that  the 

There  is  a Cafe  not  within  any  Provilion  of  your  Law,  and  that  is,  Lords,  in  the  Judgment  they  gave,  did  any  Thing  in  Oppofition  to  your 

where  a Sheriff  made  a Return,  and  he  delivered  this  to  a private  Mef-  Judgment,  or  in  Derogation  of  vour  Privileges. 

fcnger  to  bring  up  to  the  Crown  Office.  The  Mellcnger,  by  the  Way,  Before  the  Action  was  brought,  there  was  a Rifolution  of  the  Houfe 

thought  fit  to  vitiate  the  Return,  and  make  another  Return  than  what  he  of  Commons,  That  the  Right  of  El  cl  ion  lor  the  Borough  of  A 'yle/bury, 
received  from  the  Sheriff : For  this  an  Adion  was  brought,  and  he  reco-  was  in  the  Inhabitants  not  receiving  Alms.  ’Tis  from  that  Refolutiou 
vered  at  Law  againll  this  Mclfengcr  for  the  private  Damage  he  had  done  the  Plaintiff  hath  taken  his  Rife,  and  has  brought  his  Action  ; for  by  this 
him.  Certainly  otherwife  the  Law  would  be  defective.  Declaration  he  makes  his  Cafe  to  be,  that  he  was  an  Inhabitant  of  that 

In  another  Cafe,  the  Sheriff  adjourned,  in  prejudice  to  a C?n-  Borough,  not  receiving  Alms  ; and  that  the  Conftables  falfeiy  and  ma!i- 
didatc,  to  a Corn  Field  ; yn  Action  was  brought  againll  this  Sheriff  cioufly  obilruclcJ  and  hindered  him  fioin  giving  his  Vote  at  the  Elciftion 
at  Law  for  the  Damages  he  had  done  this  Gentleman,  and  it  was  main-  there.  The  Conftables  plead,  Net  Guilt y ; and  the  Matter  goes  to  a 
tain’ll } and  I dare  fay  more  Cafes  may  be  put  : Which  (hews  that  you  Jury,  and  they  find  for  the  Plaintiff,  and  give  him  five  Pounds  Da- 
having  a Jtirifdiclion  as  to  what  concerns  the  Publick,  docs  not  exclude  mages:  Which  is  in  effect  a finding  that  the  Plaintiff  was  an  Inhabi- 
the  Party,  bu:  he  may  have  an  Action  for  his  private  Injury.  tant,  not  receiving  Alms,  and  that  lie  was  obftrudted  and  hindered  from 

A great  many  Pofi&ops  I have  heard,  which  I take  noi  to  be  true,  par-  Voting  by  thole  Conftables,  and  that  was  done  falfo  lit  m -lit  to  ft,  and  to 
ticularlv  this,  “ That  there  is  no  Remedy  at  Law,  but  in  Calcs  pro-  his  Damage.  AnJ  this  may  ferve  to  demonftrate,  that  the  Proceeding 
«*  vidca  tor  by  the  Statures That  is  not  fo,  theft:  Statutes  imply  the  at  Law  has  not  been  in  Oppofition,  but  in  Conformity  to  your  Judg- 
conuaiy.  Tile  firft  lavs,  Whereas  there  was  not  a fufficicnt  Remedy,  men t. 

therefore  that  gives  a more  compleat  Remedy,  and  fo  the  Judges  declared  Now  1st  us  confider,  whether  the  bringing  of  this  Aflion  is  a Violation 
in  the  Calc  of  Barna-dijlan  and  Soame.  of  your  Privileges  ? A great  many  things  have  been  feiJ  not  proper  for  you 

Sii,  1 hey  have  told  us  of  the  Cafes  of  Baniardijlon  and  Sen  me,  and  of  to  deliberate  upon  ; one,  that  this  will  encourage  a Multitude  of  Suits  ; 
Nevi/J  and  Strode-,  with  bumble  Submiffion  to  you,  thole  Cafes  go  fo  far  another,  that  this  Aflion  was  never  brought  before;  and  fescral  other 
as  to  prove  the  JurifdiQion  of  the  Lords  and  the  inTcriour  Courts  : That  Matters  which  go  to  the  Qucltion,  whether  the  Aclion  will  lie.  Now  that 
of  'Bani'trJt/lsu  and  Soame,  was  an  Aflion  tried  before  the  Court  of  is  not  the  Qpeftion here ; but  the  true  and  only  Qncftion  before  you  i', 
K-r.-'t- Bench,  tsnd  a Sett  of  as  learned  Judges  as  ever,  were  before,  or  fiuce.  Whether  tins  Action  was  brought  in  violation  of  vour  Privileges  ? for  if 
and  three  of  them  were  of  Opinion  for  the  Action,  and  my  Lord  Chief-  there  be  no  Breach  of  Privilege  in  it,  I know  of  no  Authority  wc  have 
J lattice  Hale  wa'  one  of  them  ; oho,  the  Term  before  he  furrendered  his  to  flop  the  Courfe  of  legal  Proceedings. 

Character,  did  thu*  expreis  himfclf:  “ He  gave  Thanks  tt>  God  that  he  And  as  to  that,  but  one  thing  (as  I conceive ) has  been  faid  mate- 

“ had  (par.  d him  to  that  Time  ; that  he  was  able  to  keep  his  Culhion.  and  rially,  which  is  this.  That  this  is  a Parliamentary  Cafe,  and  appertains 
“ declare  his  Conference  in  that  Place.*’  But  afterwards  it  had  its  Fate,  to  your  Jurifdiction  ; and  the  Judges  of  the  Common  Law  are  not 
a Writ  of  Error  was  brought  in  the  ExcE  qucr-Chamber ; Mr.  Jufticc  Judges  of  the  Law  of  Parliament,  and  iherLfcrc  they  ought  not  to  have. 
Ltvir.z,  that  reports  it,  fays  it  appear-’,  That  thofe  who. argued  againfl  given  the  Plaintiff  his  Judgment  (and  ic  mull  be  admitted  the  Lords 
the  Judgment  in  the  Koig’s-Bevch  were  made  Judges,  ami  they  themfelvcs  ought  not  to  have  given  any  Judgment  but  what  the  JuJges  ought  to 
afterwards  determined  the  Cafe.  And  ever  , body  knows  how  valuable  it  have  given).  To  maintain  this,  it  hath  been  faid,  and  uiidoubted°y  it  is 
was  at  that  Time,  to  know  the  Price  of  an  Houfe  of  Commons,  and  an  true,  that  this  Houfe  hath  a Right  to  judge  of  Elections  j and  it  is  as 
EngHJk  Parliament.  Three  Judges  were  then  made  in  the  Exchequer,  and  true,  that  in  order  to  come  to  that  Determination,  it  is  incidemly  ne- 
1 think  two  in  the  Common -Pleas-  Afterwards  it  came  into  the  Houfe  of  ceflary  that  the  Houfe  do  judge  of  the  Right  of  the  Erectors ; and  it  has 
Lords,  and  there  the  Revcrfal  in  the  Exchequer  was  affirmed,  for Rcaftms  been  laid,  (but  that  I deny)  that  the  Right  of  the  Electors  is  by  :h; 
different!:,  what  sue  urged  now,  and  1 believe  for  ftvcral  good  Rcafcns.  The  Law  ot  Parliament. 

Sheriff  in  that  Cafe  had  made  a double  Return,  and  the  Sheriff  might  do  I take  the  Right  of  every  Ek&or  in  England  to  accrue  to  him  by  the 
it  for  his  own  Indemnity,  for  it  was  no  more  than  finding  a fpccisl  Vcr-  Common  Law,  for  he  is  under  one  or  o:her  of  thefe  Qualifications: 

Either 
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Either  he  is  a Freeholder,  and  then  he  has  a Right  to  vote  for  Knights  of 
the  Shire  ; or  he  lias  a Right  by  Charter,  or  a Right  by  Prefeription; 
which  two  1 ait  Rights  take  in  the  Right  of  voting  in  all  Cities  and  Bo- 
roughs. Now  I v/ould  be  glad  to  know,  whether  the  Right  of  a Freehol- 
der is  not  by  the  Common  Law  r Is  it  not  an  Eftatc,  with  all  its  Privi- 
leges and  Services,  created  by  that  Law  ? Whether  a Right  by  Charter 
is  not  by  the  Common  Law  ? Is  it  no:  that  Law  that  enables  theCtown 
to  giant  Charters,  and  qualifies  that  Power  ? Whether  a Right  by  Pre- 
Icriptioa  is  not  by  the  Common  Law  t Is  not  Prefeription,  Common 
Ulliue  ? And  is  the  Common  Law  any  Thing  but  Common  Ufage  ? 
So  that  the  Right  of  every  Elector  being  by  the  Common  Law,  the  Judg- 
ment of  that  Right  is  primarily  and  originally  in  the  Courts  of  Law. 
The  Freeholders” Right  of  voting,  is  of  the  EiTence  of  his  Freehold  ; and 
you  may  as  well  takeaway  his  Freehold,  as  take  away  his  Right  to  vote, 
which  he  has  by  Virtue  of  that  Freehold,  and  then  tell  him  he  inuft  come 
to  the  Houle  oi'  Commons  to  recover  it.  And  the  fame  may  be  fiiiii  of 
thofc  fcveral  Interefts  which  give  a Right  of  voting  in  Cities  and  Bo- 
roughs. And  thus  I hope  I have  made  it  out,  that  a Right  of  voting  is 
not  a Parliamentary  Right,  but  an  ordinary  legal  one,  and  the  Com- 
mon Law.  Jud;.c5  have  the  Judgment  of  it  originally;  and  it  is  inci- 
denily  only  that  the  Houle  has  a Power  of  judging  of  it,  and  that  too  ac- 
cording to  the  Rules  of  the  Common  Law  ; which  is  a further  Denion- 
ftration  that  it  is  a Common-Law  Right;  for  it  would  beabfurd  to  fay, 
a Man  has  a Right  by  one  Law,  which  is  to  be  judged  by  the  Rules  of 
another. 

Then  what  Courfe  has  the  Plaintiff  taken  ? He  has  a Right  by  the 
Common  Law  to  chufe  BurgelTcs  for  Aylfjbury : That  Right  has  been 
invaded,  and  he  has  gone  to  the  Common  Law  for  Rcdrcfs,  and  from  no 
other  Power  could  he  have  it ; for  this  Houfc,  or  the  Committee  of  Elec- 
tions, cannot  give  a Remedy  in  this  Cafe,  that  is,  cannot  make  the  Per- 
fon  injured  Reparation  for  the  Damages  done  him,  by  obrtrucling  him  in 
the  Exercise  of  his  Privilege  : And  that  is  the  Thing  the  learned  Gen- 
tlemen, who  have  fpoke  in  this  Debate,  have  paffed  by ; and  thefe  are  the 
material  Points,  that  this  is  a Right  at  Common  Law,  and  this  Houfe 
cannot  apply  a Remedy. 

But  it  has  been  faid.  That  the  Houfe  will  examine,  not  only  on  Be- 
half of  the  elected  Perfon,  but  of  the  Electors.  ’Tis  true,  but  in  order  I 
to  what  ? To  fee  whether  you  have  a right  Member  here,  and  for  no 
other  End  for  I challenge  any  Gentleman  to  fhew  me  one  Inftunce  of  a ' 
Angle  Man  who  came  h hirer  and  complained.  That  he  had  a Right  to 
vote,  and  was  hindered  from  voting,  and  made  that  folely  to  be  the  Of- 
fence of  the  Officer.  Did  the  Houfc,  or  would  the  Hoilfe  ever  receive 
fuch  a Complaint  ? And  yet  he  may  go  with  that  Complaint  to  the 
Law,  for  whether  the  Perfon  he  would  vote  for  be  returned  or  not,  the  J 
Injury  is  die  hindering  him  from  enjoying  his  Privilege  ; And  it  cannot 
l-c  made  an  Injury,  or  not  an  Injury  by  Matter  ex  pift  facia,  that  is,  by 
the  Officer's  returning,  or  not  returning  the  Candidates.  And  dio’  the 
Officer  fliould  repent  him,  and  not  carry  his  Injullice  fo  far  as  to  make  a 
falfe  Return,  yet  it  is  of  Ufe,  that  the  Law  will  redrefa  the  Wrong  done 
to  the  Voter,  and  thereby,  perhaps,  flop  the  full  Steps  or  Approaches  to- 
wards a falfe  Return. 

But  if  I Ihould  admit  the  Houfe  would  receive  the  fiogle  Petition  of  a 
Voter,  who  was  refufed,  and  when  the  Perfon  he  would  have  voted  for 
was  returned,  yet  the  Houfe  cannot  make  him  Reparation  ; all  we  can 
do,  is  to  ccnfure  the  Officer,  but  we  cannot  make  the  Perfon  complain- 
ing whole,  in  Point  of  Damages.  Indeed  it  has  been  faid,  the  Houfe  can 
give  Damages,  and  there  was  an  Infhmcc  given  of  Mr.  Tanlred,  who 
complained  againft  a Clergyman,  and  the  Houfe  ordered  Mr.  Tankred  to 
pay  him  Colts  : So  was  Sir  Georg*  Meggol  ordered  to  pay  Colls  to  the 
Member  he  caufelefely  petitioned  again!!  ',  and  tile  like  is  provided  for 
at  the  Beginning  of  every  Scffion.  But  are  thofc  Inllances  of  any  Peti- 
tioner repaired  in  Damages  by  this  Houfe?  No,  thefe  are  Inllances 
againft  Pctidoncrs,  not  in  Favour  of  them  ; nor  arc  Damages  given  in 
thofe  Cafes,  but  Cofts  ; all  that  is  provided  far  is,  that  Pcrfons  frivo- 
loudy  complained  againft  fliall  not  be  out  of  Pocket.  And  by  a Mean 
you  have  a Jurifdiclion  in  Point  of  Expellees,  but  not  in  Point  of  Dama- 
ges, for  you  may  order  the  Wrong-doer  into  Cuftody,  and  make  his  Pay- 
ment of  Colls  to  the  injured  Perfon  the  Price  of  his  Liberty  ; but  there 
is  no  direct  Remedy  even  for  Colls. 

But  it  is  apprehended,  here  may  be  a clafliing  of  JurifdicYtons,  and  if 
die  Party  Ihould  be  allowed  to  go  to  Law,  the  Courts  of  Law  may  be 
of  one  Opinion,  and  this  Houfc  of  another.  This  is  a Suppofition  the 
Law  docs  not  allow  of,  for  this  is  to  fuppofc  Couits  of  Juftice  will  not 
do  Right.  It  will  be  allowed  to  me  your  Determination  will  always  be 
juft,  and  other  Courts  the  Law  fuppofes  will  do  tight  too,  ar.d  then 
they  will  determine  as  you  do  ; and  your  Determination,  and  that  of  the 
Law,  as  1 laid  before,  has  been  the  fame  in  this  Cafe.  But  then,  as  the 
Suppofition  of  Law  is,  that  all  Courts  will  do  right,  fo  human  Frailty 
fuppofes  there  may  be  an  Error  in  Judgment : And  yet  Courts  mull  have 
Juriidiciion,  or  clfc  there  can  be  no  Adminiftration  of  Juftice  among 
Men,  ftnee  there  is  no  Judicature  fliort  of  another  World  that  can  pre- 
tend to  an  unerring  Judgment. 

And  now  I will  ihew  you  where  feveral  Courts  have  different  Jurif- 
diviions  of  the  fame  Fact,  and  -the  Law  allows  them,  noiwithftanding 
then-  may  be  Divcrfity  of  Judgments.  The  Court  of  Common-Pleas  may 
punilh  a Perfon  for  alTsulting  an  Officer  in  the  Execution  of  their  Pro- 
cess, as  a Contempt  to  that  Court ; bur  at  the  fame  Time,  for  the  fame 
Matter,  the  Offender  may  be  punUhcd  in  the  King's- Bench,  as  it  is  a 


Breach  of  the  Publick  Peace;  and  the  Officer  may,  if  he  pleafvs,  bring 
his  Aclion  in  the  Court  of  Exchequer  for  the  Damage  done  him. 

I would  obferve  a little  upon  the  Cafes  cited,  and  that  as  Ihort  as  pof- 
fibk.  The  firft  is  that  of  Nevill  and  Strode-,  I have  looked  into  the 
Journal  of  1659,  and  the  only  Book  of  our  Law  where  that  Cafe  is  re- 
ported, and  that  is  Siderfin's  fecond  Reports ; and  that  was  upon  Writs 
i flued  out  by  Cromwell,  whereby  he  appointed  Counties  to  chufe  different- 
ly, fome  Three,  fome  Four,  fome  Five  Members  : Mr.  Ntvill , who  was 
a Member  of  the  Long  Parliament,  Hood  for  one  of  the  Five  Knights  for 
the  County  of  Berts-,  they  chofe  him,  but  he  was  not  returned,  arid 
therefore  he  brought  his  AiSiun  in  the  Cemmor.-Pleas  : That  Action  de- 
pended there  fome  Time,  and  thereupon  the  Juft  ices  brought  the  Record 
into  this  Houfe  for  Difficulty,  and  defired  the  Houfe  would  come  ro  z 
Determination  in  it,  (and  by  the  Way  there  was  no  Houle  of  Lords  in 
being  at  that  Time;  for  it  was  in  the  Time  of  the  Long  Parliament, 
who  had  ufurped  the  whole  Lcgiflutivc,  as  well  as  the  Executive  Power) 
and  no  wonder  the  Judges  complimented  them  with  the  Determination 
of  that  Queftion,  fincc  they  were  their  Creatures,  and  had  their  Corn- 
millions  from  them.  Will,  but  the  Record  being  brought  in,  the  Houfc 
appointed  a Day  to  confider  of  the  Matter,  and  when  they  faw  the  Plain- 
tiff had  proceeded  according  to  the  known  Methods  of  Law,  thev  gave 
no  Judgment  in  it,  but  lent  it  back  to  IVeJhninjler-HaU , and  there  it  was 
again  argued,  but  never  adjudged.  And’  that  there  was  no  Judgment 
given,  is  cafy  to  account  for,  il  the  Judges  thought  fuch  an  A<£lion  would 
fie  j for,  at  that  Time,  the  Long  Parliament  was  upon  the  Point  of  bring- 
ing in  the  King,  and  reftoring  the  Laws  : And  if  they  had  given  Judg- 
ment for  the  Plaintiff,  they  had  given  a Sanction  to  the  higheft  Usurpa- 
tion of  the  Protestor,  and  all  his  wild  Fancies  of  changing  tiic  Cooftitu- 
tion  at  his  Will  and  Pleafurc.  And  indeed  the  Plaintiff  had  difaffirmeJ 
the  Authority  of  the  Long  Parliament,  which  he  had  with  great  Zeal  af- 
ferted,  and  of  which  he  was  himfeif  a Member.  But  if  the  Judges  had 
thought  fuch  an  Action  would  not  lie,  they  might,  without  any  Scruple, 
have  given  Judgment  for  the  Defendant.  And  this  feems  to  me  a ftrong 
Authority  that  IVeJImnfUr-HaU  thought  fuch  an  Action  would  lie  : And 
it  is  very  remarkable,  that  when  that  Houfe  of  Commons  (as  they  called. 
thcm(elves)  had  ufurped  the  exorbitant  Power  I mentioned  before,  they 
did  not  proceed  to  affurae  the  Jurifdiclion  of  the  Common  Law. 

The  next  Cafe  is  that  of  Soesme  and  Bamardijlon,  in  which  If’rjlmn/itr - 
Hall  was  divided  : My  Lord  Hale  was  ol  one  Opinion,  and  my  Lord 
North  of  another,  and  there  were  Six  and  Six  of  a Side,  and  the  Matter 
came  by  Writ  of  Error  into  the  Houfc  of  Lords,  and  a Gentleman  faid, 
800/.  was  worth  contending  for.  But  l am  apt  to  think  Sir  Samuel 
Barnardijltn  did  not  hope  to  recover  one  Farthing  of  the  Money,  for  Ss/ipse 
was  dead,  and  I believe  without  Affels  : For,  in  ail  the  Proceedings  in  the 
Houfc  of  Lords,  none  appeared  on  the  Behalf  of  his  Widow,  Ihc  had  no 
Counfel  there ; but  it  was  argued  againft  Sir  Samuel  Barmrdtflon,  by  Mr. 
Montague,  the  late  Lord  Chief  Baron,  to  vindicate  the  Proceedings  of  the 
Exchequer-Chamber,  and  Judgment  was  given,  as  hath  been  faid,  in  the 
Houfc  of  Lords. 

But  what  happened  next?  The  Commons  were  fo  uneafy  under  that 
Judgment,  and  the  Injury  which  might  be  done  to  the  People  from 
whom  they  derived  their  Authority,  by  double,  or  falfe  Returns,  that  the 
next  Thiilg  was  the  Interpolation  of  the  Lcgifiature  to  apply  a Remedy, 
and  the  Lords  came  into  it,  though  it  was  a great  Difcredit  to  the  Revcr- 
fal  of  that  Judgment;  for  the  Act  of  the  7th  of  the  late  King,  declares 
falfe  Returns  to  be  againft  Law,  and  provides  an  Action  lhalT  lie  where 
an  Officer  makes  a Return  falfly  and  maliuou/ly  ; they  never  thought  ic 
an  infnaring  Thing,  but  knew  Malice  might  be  tried  in  that,  as  well  as 
in  many  other  Cafes  : And  I wonder  to  hear  Jidfo  & malitiofe  Ihould  be 
fo  much  Words  of  Courfe.  Men  are  tried  lor  their  Lives  every  Day, 
where  Malice  is  the  main  Point  in  Iflue.  If  a Mart  does  without  any  Pro- 
vocation kill  anotlier,  the  Law  intends  Malice,  and  that  is  Murder  : So 
here,  if  an  Officer  refufeth  the  Vote  of  one,  who  hath  a clear  and  indif- 
putable  Right,  the  Law  prefumes  it  done  malicioufly;  but  if  the  Officer 
refufes  a Man’s  Vote,  and  there  is  any  probable  Caufe  or  Colour  to  do  it, 
or  his  Right  of  voting  is  doubtful,  the  Judge  will  tell  tile  Jury  they  ought 
to  find  for  the  Defendant;  and  therefore  it  is  only  in  a plain  and  glaring 
Cafe  that  a Man  can  prevail  in  fucll  an  Action.  And  tilts,  by  tKe  way, 
is  an  Anfwcr  to  that  Objection,  that  fuch  Actions  as  thefe  will  bring’  all 
your  Elections  to  be  determined  by  the  Lords  : Since  an  Officer  can  ne- 
ver be  found  guilty  by  a Jury  upon  this  Action,  where  there  is  a Con- 
troverly  or  Difpute,  much  lefs  can  the  Lords  try  or  determine  any  thine 
of  the  Right.  * 

There  is  another  Cafe,  and  that  is  the  Cafe  of  Mr.  Onf.nv  againft  the 
Bailift’  of  Hafclmere ; that  Judgment  was  againft  the  Action,”  and  was 
given  by  my  Lord  Chief- Juftice  North , and  the  reft  of  the  Judges  of 
the  Common- Pleas,  upon  the  Authority  of  the  Judgment  in  the  Cafe  of 
Soame  zsid  Barnardifton  in  the  Exchequer-Chamber ; and  no  wonder  they 
would  not  give  a Judgment  contrary  to  what  fome  of  themfelves  had 
given  in  another  Place. 

Sir,  this  Queftion  hath  been  before  this  Iloufc  not  long  fince.  Whe- 
ther a Candidate  Ihould  be  hindered  from  proceeding  upon  an  Aclion  at 
Law  before  he  had  come  to  this  Houfe  for  their  Determination,  whe- 
ther he  was  chofcn  or  no  ? And  this  Houfc,  upon  a folcmn  Debate,  ad- 
judged, that  he  might  go  to  Law  before  he  had  come  hither  ; and  1 ilcfire 
your  Clerk  may  read  a Word  or  two  in  your  Journal,  ’tis  Monday, 
March  13,  98. 

Clerk  reads.  “ The  Houfe  being  acquainted,  that  "John  Butter,  Efq. 


• The  CASE  of  Sir  Ceorrr  Meggot.  11  Act.  8 fFi Ihelmi  R.  A Complaint  being  made  to  the  floufe,  That  Sir  George  Meggol  had  profecuted  at  Law  feveral  Perfons  for 
what  they  had  teftilicd  the  US  Scflior.s  at  the  Committee  of  Privileges  and  Election:-,  upon  hearing  the  Matter  touching  the  Election  for  the  Borough  of  Sixetiairi  ; it 
w.iz  referred  to  tW  Committee  of  Privileges  to  examine  the  Matter  of  the  Cud  Coroplaiut,  and  report  their  Opinion. 

4 Dec.  S IfitlMmi.  A Report  was  made  of  the  Matter  of  FaS,  and  that  tire  Committee  had  conic  to  tllia  Rcfulution,  “ That  Sir  George  M.-ggot  having  profecuted  at 
“ Law,  'Ibomaj  AUdir.  am\  John  LaH,  for  what  they  tcfbtiid  at  the  Committee  of  Privileges  anil  Elections  the  laft  Scffion,  upon  hearing  oi  the  Malta  touching  the  lilec- 
••  tion  tor  the  Borough  of  Souib<zouri,  was  guilty  of  a Breach  of  Privilege.” 

The  Houfe  then  agreed  with  the  Committee,  and  ordered  Sir  George  Meggol  to  he  taken  into  Cuftody  of  the  Serjeant  at  Arm*. 

The  CASE  of  Mr.  Tankred.  ao  Jan.  9 GVIitlwi  R.  Mr.  Tankred  complained  to  the  Houfe  of  a Breach  of  Privilege  againft  Mr.  EJzsard  Morris,  Minifter  of  MMore:<zb,  in 
the  County  of  Turk  ; tor  that  the  laid  .Men is  had  intercepted  Letters  of  Mr.  TssnirnEs,  which  were  Tent  by  the  Poft. 

u l-'.-i- 10  It  illielmi  II.  Mr.  Morris  attending,  was  brought  in,  and  the  Hmife  having  heard  him,  and  his  WilncfTcs,  Rcfolvcd,  “ That  there  was  no  Ground  of  Complaint 
“ of  Breach  of  Privilege,  and  ordered  that  Mr.  Morris  fliould  be  difdurged  from  any  further  Attendance,  and  that  lie  fljould  be  paid  the  Charge  of  hi*  Atuudancc  by  Mr. 
**  HuitnJ." 

4 I*  who 
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{ 1 13  ) 1703-4.  in  the  Great  Cafe  of 

« who  was  Candidate  at  the  Election  for  Choice  of  Members  to  ferve 

* in  this  prefcnt  Parliament  for  the  Borough  of  Lekard  in  the  County 

* of  C*rinra.\  hath  brought  an  Action  upon  the  Sucu:  - made  iti  the  yth 

* Year  of  bis  Majcfty’s  Reign,  againft  Mr.  Ritbard  R:l  ris,  Mayor  of 

* the  faid  Borough,  for  the  Sum  of  500/.  for  making  a fab*  Return 
« of  If'dlirwi  Bridges , Elq.  although  the  faid  Mr.  Butter  never  peti- 
« tinned  againft,  or  quellioned  the  laid  Return  in  this  Houfe,  and  a De- 
.*  bate  atiling  thereupon,  refotved,  That  the  Debate  be  adjourned  till 
« IVedetfday  Morning  next.’ 

Sir  Jejepb  JtkyH.  Now  1 ddire  you  to  look  upon  Widnefdaj  the  15th 
Dav  of  AJarib , when  that  Debate  was  returned. 

Cltri  rends.  This  was  the  15th  of  Mareb.  * The  Houfe  refumed  the 

* adjourn’d  Debare  relating  to  Mr.  Butler ; and  after  a long  Debate, 
« the  fame  fell,  without  any  thing  done  thereupon.’ 

Members.  Well,  what  then  ? 

Sir  Jefeph  Jelj It.  I take  this  to  be  a plain  Authority,  that  will  go- 
vern the  Cafe  before  you  ; for  if  it  was  not  rcalbnablc  to  reftrain  a Man 
from  proceeding  at  Law  upon  the  Statute,  before  he  had  come  hither  for 
a Determination,  when  it  was  to  controvert  the  very  Election,  which 
was  undoubtedly  proper  for  the  Judicature  of  the  Houfe,  much  lefs  will 
it  be  rcafon-ble  to  refirain  a Proceeding  at  Law.  which  is  not  to  con- 
trovert the  Eledion,  and  upon  a Cafe  not  proper  fir  the  Judicature  of 
the  Houfe ; and  the  Houfe  doing  nothing  upon  that  Complaint,  is  i De- 
claration, that  the  Houfe  could  not  juftly  do  any  thing  upon  it : For 
if  a Man  makes  a Motion  in  any  other  Court,  and  the  Court  declares 
they  will  do  nothing  upon  it,  1 delirc  to  know  whether  that  be  not  a 
Declaration  of  thatCnuit,  That  the  Motion  is  unreafonabie,  and  it  is 
all  the  Judgment  the  Court  gives  in  fuch  a Cafe.  And  I had  the  Ho- 
nour to  lit  in  Parliament  when  that  Motion  was  made,  and  very  much 
pteiTcd  ; and  fome  that  have  fpoke  in  this  Debate  wetc  then  of  an  Opi- 
nion contrary  to  what  they  are  now,  and  were  not  lor  flopping  the 
Courlc  of  Law. 

Sir.  I apprehend  the  Action  is  well  founded  in  this  Cafe;  this  Man 
"had  a Right  to  vote,  he  had  an  Injury  done  him  in  rclped  to  that  Right, 
he  hath  fought  to  be  repair’d  in  a proper  Way,  and  he  could  not  be  re- 
pair'd in  any  other : I sin  for  doing  nothing  to  his  Prejudice,  and  there- 
fore am  againft  your  Queftion. 

Mr.  Harley  {Sprain  ).  Sir,  I fhall  trouble  you  but  with  a few  Words 
after  this  long  Debate  : And  rather  to  underftand  the  Terms  you  are  de- 
bating on,  than  to  think  any  Thing  I can  offer  to  be  of  any  great 
Weight.  But  I take  the  Queftion  not  to  be  as  fome  have  repreftn ted  it, 
but  to  be  fiogiy  this  in  general.  Whether  an  Action  docs  lie  at  Com- 
mon Law  in  the  Cafe  before  you  ? 

There  is  no  need  to  mention  the  particular  Circumftances  of  AyUJbury 
Eledion,  for  if  that  was  the  Angle  Cafe,  you  might  have  taken  another 
Method.  I will  not  infift,  that  in  this  very  Eleflion  a great  Number  of 
thofc  Inhabitants  petitioned  this  Houfe  upon  this  Point,  That  their 
Votes  were  deny’d  : And  after  this  Petition  hnd  lain  in  the  Houfe  fome 
Time,  it  was  withdrawn  by  their  own  Confent : I do  not  trouble  mvfclf 
whether  this  particular  Man  was  among!!  them,  nor  will  I trouble  you 
with  what  may  rcafonably  be  urged  from  this,  but  leave  that  to  other 
Gentlemen. 

But  I defirc  we  may  underftand  the  Terms  upon  which  we  are  debat- 
ing ; we  have  had  Maxims  of  the  Common  Law,  and  the  Rights  of 
Parliament  mention'd.  The  Common  Law  is  the  Common  Ufage  of 
the  Realm  ; 1 take  the  Laws  of  Parliament  to  be  the  Common  Law’  01  the 
Land,  and  the  Ufage  of  Parliament  to  be  the  Law  of  Parliament ; 
and  the  Law  of  Parliament  is  to  be  known  by  Ufage,  as  the  Common 
Law  is. 

Then  how  fhall  we  know  whether  this  belongs  to  the  Common  Law  ? 
If  there  be  any  other  Way,  I fliould  be  glad  to  be  inform’d  ; but  I 
think  there  is  no  other  Way  of  knowing  whether  an  Adion  will  lie  at 
Common  Law,  but  by  Reafon  or  Ufage,  and  Precedents.  Now,  if  by 
Rcafon,  it  is  to  be  made  out  by  what  neccfiarily  attends  this  Cafe,  or 
fome  other  Cafes  like  it.  And  pray  what  do  ihey  offer,  that  lies  at  Com- 
mon Law?  Do  they  give  you  any  Precedent  l W hat  Reafon  do  they 
offer  ? I fuppofc  that  which  was  read  laft  is  no  Precedent  in  this 
Cafe,  for  that  was  an  Adion  upon  the  Statute ; or  that  the  Courts 
below  take  upon  them  a Lcgiflature  inflead  of  a Judicature,  which  muft 
be,  if  there  be  no  Rule  for  them  to  go  by.  I take  the  Queftion  you 
have  read  to  confift  of  Two  Parts ; one  allerting  your  own  Right ; the 
other  is  negative.  That  no  other  Courts  have  any  Right,  but  in  Cafes 
particularly  direded  by  the  Statute. 

I cannot  think  this  of  Eledors  andEle&ed  a Privilege  ; I take  it  to  be 
a Service  both  in  the  Electors  and  Eleded ; and  formerly  it  was 
reckon’d  an  hard  Service ; I know  not  how  they  find  it  now.  ’Tis  a 
Service,  I take  it,  becaufe  all  who  are  Electors  are  liable  to  pay  the 
Wages,  and  1 take  that  to  be  a Burden  : And  not  only  from  that,  but 
the  very  Towns  that  were  Boroughs,  and  eleded,  when  one  paid  Fif- 
teenths, the  other  paid  Tenths;  fo  that  I take  it  to  be  a Service:  And 
if  a Franchife,  fee  the  Confcquence,  it  will  be  in  the  Power  of  the 
Crown  to  create  as  many  Boroughs  as  they  pleafc. 

Then  confidcr,  this  Houfe  is  in  PofTcllion  of  this  Pow.-r,  as  of  Right ; 
and  I do  not  find  the  Common  Law  in  Poffeffion  of  any  fuch  Right. 
Then  what  do  they  offer  to  bring  it  in,  but  that  there  would  be  fome 
Failure  of  Juftice  ? Now  I took  it.  That  the  Judges  are  Jus  tlieert,  and 
not  Jus  dan  : If  any  thing  want  a Provifion  to  be  made  for  it,  it  muft 
be  done  by  the  Legiflative  Power ; and  if  the  Eledors  want  it,  Provi- 
fion muft  be  made  for  them,  that  they  (hall  have  an  Action.  And  thofc 
Gentlemen  who  think  that  neceflarv,  may  bring  in  a Bill  to  that 
Purpofe,  and  take  the  Senfe  of  the  Lcgiflature  upon  it  in  a regular 
Way. 

The  Queftion  before  you  now  is.  Whether  the  Examination,  Hear- 
ing, and  Determination  of  all  Matters  relating  to  Eledions,  where 
fome  Statutes  have  not  particularly  directed  otherwife,  does  not  belong 
to  this  Houfe  ? There  was  a famous  Cafe  of  Godwin,  that  was  a Cafe 
contefted  by  the  Crown,  and  the  Crown  pretended  to  fend  out  another 
Writ.  And  there  they  fay.  That  as  to  Members  of  Parliament,  their 
Attendance,  is'e.  they  #re  the  foie  Judge.  And  this  they  lay  before 
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King  Jcmei  in  the  firft  Year  of  his  Reign,  and  claim  ft  ns  their  fol 
Ki“ht,  and  the  King’s  fecond  Writ  was  derermin’d  to  be  void. 

Rut  a Gentleman  makes  an  Argument,  if  one  fliould  (bike  another  in 
the  Houfe,  what  Remedy  ? Why  there  is  an  Act  made  for  that  Cafe  in 
Henry  Vi’s  Time. 

I think  now  the  Matter  will  turn  upon  this:  Say  they,  ’tis  trtle  you 
can  try  Eledions,  and  who  are  the  Electors ; but  here  is  one  Thing  re- 
mains, that  is,  to  give  Satisfaction.  Have  they  any  Precedents  for  this? 

I believe  rhe  Precedents  arc  without ; the)’  have  a Power  for  what  is  ne- 
ccflary,  nothing  lefs  than  a Law  can  give  the  other. 

Gentlemen  fay,  there  may  be  a Difference  in  Judgment  in  Courts  be- 
low, but  they  arc  fiibordinate,  and  there  lies  an  Appca'  : But  in  this 
Cafe,  all  Courts  will  be  co-ordinate  with  you  ; and  therefore,  if  that  be 
a Grievance,  nay  a Solecifm  in  Government,  prevent  it  now. 

’Tis  faid.  What  will  your  Vote  do  ? That  is  pretty  odd  : If  they 
would  have  an  Ad  of  Parliament,  your  Vote  muft  be  the  Ground  of  it. 

You  arc  Judges  of  the  whole  ; but  fay  fome,  you  can’t  give  thfc  pe- 
cuniary Satisfaction.  Well,  fuppofe  fo;  but  you  can  reftore  all  to  their 
Right.  But  let  me  fay  this,  If  you  would  not  fee  up  a co-ordinate 
Power  with  you  in  Matters  of  Elections,  and  which  will  here©  harl 
for  you  at  la(i,  I hops  it  will  be  a Warning  to  you,  to  take  more  Care 
in  the  judging  of  your  Elections  for  the  time  to  come. 

If  the  Judgment  belongs  to  you,  and  you  are  poflefs’d  of  it  for  fo 
long  a Trad  of  Time,  that  nobody  can  offer  any  Thing  aaainft  it  fince 
H.  IV. 's  Time;  ’til!  Gentlemen  fliew  me  fome  Keafoti,  why  the  Com- 
mon Law  fliould  lay  hold  of  ir,  1 muft  be  of  Opinion  that  it  dots  be- 
long to  you,  and  no  Court  can  take  Cognizance  of  it  but  you,  except 
where  'tis  otherwile  provided  for  by  Statute. 

Sir  Tbimas  Meres.  Sir,  1 (hall  not  enter  into  a Difcourfe,  and  repeat 
what  1 remember  of  former  Times ; I will  fay  Hut  this,  let  others  an- 
fwer  it  better  if  they  can  : As  to  the  Words  fatji  (A  malitiejey  it  feem?, 
one  Chicf-Juftice  faid.  They  were  Words  of  Importance,  and  muft  be 
prov’d:  Anoihcr  Chief-Juftice  faid,  They  were  only  Words  of  Courfe, 
that  is,  like  Pepper  and  Vinegar  to  a Slice  of  roall  Beef;  fo  there  i9 
one  Chicf-Juftice,  that  fpoke  laft  but  one,  againft  another. 

At  to  making  Satisfaction,  I confefs,  I like  very  well  what  that  Gen- 
tleman faid  on  the  right  hand.  If  there  was  any  Precedent  for  it,  1 agree 
it  w.  uld  do  very  well,  that  this  Houfe  could  give  Damages,  and  wc  will 
make  the  beft  of  it;  but  moll  of  thefe  Things  have  Spite  in  them,  and 
thefe  Adions  are  brought  with  Spite.  Now  this  we  can  do,  we  can 
punilh  the  Officer,  and  there  is  Revenge  in  that,  and  that  is  a I'vveet  Bit, 
and  fome  Satisfadion.  What  further  occurs  to  me  hath  been  Ipokcn  by 
other  Gentlemen,  better  than  1 can  do  it;  and  1 (hall  not  repeat  it, 
being  fo  late  in  rhe  Night. 

' Mr.  Cowptr  (afterwards  Earl  Cstifsr),  I perfectly  agree  wirh  that 
honourable  and  learned  Gentleman  that  fpoke  laft  but  One  in  this  De- 
bate, in  what  he  laid  down  as  an  undoubted  Maxim,  or  GroUnd-work, 
for  the  Opinion  he  deliver’d.  That  the  Law  and  Cuftom  of  Parliament 
is  Part  of  the  Law  of  the  Land,  and  as  fuch,  ousht  to  be  t^cen  Notice 
of  by  all  Pcrfons.  And  I think  ’tis  the  exad  Standard  by  which  wc 
ought  to  walk  ; and  the  Deduction  my  poor  Judgment  is  apt  to  make 
from  that  Principle,  is  this,  that  we  ought  not,  out  of  Zeal  ro  our  own 
Jurifdidion,  to  go  one  Step  farther  than  that  known  Law  and  Cuftom 
of  Parliament  will  warrant  us  to  do. 

Now  I take  it  upon  this  Debate,  That  this  Law  and  Cuftom  of  Par- 
liament doth  not  give  tile  Subjed,  who  is  injur’d  by  his  Vote  being  de- 
nied him,  any  Satisfaction  or  Recompence  tor  that  Damage  : And  am 
the  rather  confirm’d  in  that  Opinion,  becaufe  that  verv  learned  and  ho- 
nourable Gentleman,  who  is  particularly  knowing  in  the  Laws  and  Pic-* 
cedents  of  Parliament,  has. not  pleas'd  to  reprefent  to  you  any  one  Pre- 
cedent, where  the  Subjed  fo  injur’d  hath  complain'd  to  the  Parliament, 
and  had  Redrcfs  in  that  Particular  ; but  all  Petitions  have  been  either 
from  the  Candidates,  or  Electors,  complaining  of  an  undue  Return.  So 
that  it  cannot  be  fliew’d,  that  it  hath  been  the  Law  and  Cuftom  of  Par- 
liament to  give  that  Remedy,  or  Relief  in  Parliament,  which  is  the 
Subjed  Mutter,  or  End  of  Adion  now  in  queftion. 

I go  likewife  along  with  him,  and  every  Gentleman  thafhath  fpoke  it 
in  this  Debate,  That  by  the  Law  and  Cuitom  of  Parliament,  none  but 
yourfelves  can  determine  who  are  rightlv  oleded,  in  order  to  difplace,  or 
place  them  here;  and  incident  to  that  End,  you  have  the  foie  Right  of 
confidering  the  Right  of  the  Eledors  ; I fay  fo  far  forth,  as  it  is  nccef- 
farily  incident  to  determine  who  fhall,  and  who  fhall  not  fit  here;  and 
no  other  Court  can  confidcr  the  Right  of  the  Electors,  in  order  to  de- 
termine the  Right  of  atiy  to  fit  in  this  Place,  further  than  you  by  fume 
Ad  of  Parliament  have  given  them  Leave.  But  this  Matter  having  now 
been  dilputed  a great  while,  you  have  had  it  fully  reprefented  to"  you, 
how  they  came  to  hold  the  Scales  in  this  Adion  in  IVtjithtnJitr-  H.i//,'  nnt 
as  in  a Cafe  where  the  Right  of  Eledion,  or  the  Privileges  or  this. 
Houfe  was  a Subjed-Mattcr  of  the  Queftion  ; the  Action  was  brought 
there  only  to  intitle  the  injur’d  Subjed  to  Damages.  And  this  Matter 
ought  to  be  conlider’d,  as  it  relates  to  different  Ends  and  Putpofes,  and 
upon  that  it  turn'd  in  the  Cafe  of  Soanse  and  Barnwdi/hn.  They  who 
thought  that  Action  lay,  thought  the  Courts  below  might  try  the  Merits 
of  an  Eledion  to  repair  in  Damages,  not  to  determine  who  fhouid  be 
admitted  to  fit  in  Parliament. 

And  I will  venture  to  fay.  That  the  Judgment  of  the  Houfe  of  Lords 
that  confirm’d  that  Reverfal,  was  in  no  wile  at  that  Time  fatisfadoiy  to 
the  Commons  of  England. 

But  the  Ad  of  Parliament  that  hath  been  mention’d,  was  built  upon 
this,  that  the  Reverliil  of  the  Judgment  between  Bamardtjion  and  S~cne 
was  nut  right,  and  fo  that  Ad  was  procur’d  to  fet  up  the  Right  cf  the 
Commons  of  England^  that  was  thought  to  be  invaded  by  that  Reverlal, 
or  Judgment,  that  the  Action  upon  tne  Cafe  did  not  lie. 

1 will  go  a Step  farther.  That  as  you  have  the  foie  Power  to  try  the 
Right  of  Eledion,  and  confider  the  Right  of  the  Eledors,  to  the  End 
1 mention’d,  to  determine  who  (hall  be  admitted  here;  fo  I grant  it  hatti 
been  the  Law  and  Cuftom  of  Parliaments  (how  antiem  I will  nut 
enquire)  to  punilh  the  Offenders,  particularly  the  Officos  and  Mari- 
ftrates  prefiding  at  the  Eledion,  for  doing  any 'Wrong  or  Injury  in  his 
Q_  Office 
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Office  on  that  Occafion,  in  order  to  mate  him  an  Example,  or  as  an  Of- 
fender againft  the  Fublick,  and  the  Conftituiion  of  Parliament : So  far  I 
grant  you  have  a ju  It  Right  to  go,  and  nobody  ought  to  interfere  with  you. 

But  now  weare  carrying  the  Matter  yet  further  : The  Queition  now  is 
not.  Whether  we  have  the  fo!e  Right  to  punilh  the  Officer  as  a publick 
Offender  ? This  Action  is  not  brought  to  that  End,  nor  is  there  a Word 
in  the  Declaration,  wno  was,  or  was  not  duly  elected,  or  that  the  Conftt- 
tuiion  or  Privilege  of  Parliament  was  violated : But  the  Plaintiff  only  fays, 
he  had  a Right  to  vote,  and  that  he  was  injurioufly  denied  it,  ( whether  the 
right  or  wrong  Member  was  return'd,  he  meddles  not  with  it)  and  he  I'ub- 
mits  it  to  the  Court  and  the  Law,  Whether  he  ought  not  to  have  Da- 
mages for  that  Wrong?  And  the  Queffion  now  is.  Whether  that  Demand 
of  Damages  was  not  well  founded  ? Or,  Whether  there  is  any  thing 
in  this  contrary  to  the  Law  and  Conftituiion  of  Parliament  ? Law  de- 
pending on  Cuftom,  certainly  conftfts  not  in,  and  is  not  to  be  made 
out  by  one  Adi,  but  by  often  reiterated  Acts  : And  that  muft  be  very  far 
from  being  the  Law  and  Cuftom  of  Parliament,  which  is  fo  far  from  be- 
ing a frequent  Repetition  of  Acts,  or  Precedents,  that  in  this  Cafe,  there 
is  not  one  lnftance  where  an  Elector  hath  brought  his  Petition,  without  re- 
gard to  the  Return  made,  and  deftred  his  particular  Right  to  vote  might 
be  tried  and  afierted,  he  having  been  obftructed  and  injured  in  giving  his 
Vote ; nor  was  ever  fuch  Elector  repair’d  in  Damages  here,  nor  ever  had 
his  particular  Right  to  v<>te  refolv’d,  or  affericd  by  any  Judgment,  or 
Declaration  of  this  Houfe. 

The  learned  and  honourable  Pcrfon  upon  whofe  Reafoning  I am  humbly 
offering  myThooghts, with  great  Deference,  was  pleafed  toinftance  in  the 
Cafe  ©f  Five  Perfons  in  the  ’Town  of  Aylesbury,  who  exhibited  a Petition, 
and  complain’d  of  an  Injury  done  them  at  an  Election  lor  that  Town,  at 
which  their  Votes  were  refus’d.  And  ifthey  complain'd  of  nothing  fur- 
ther, and  did  not  conclude  to  the  Right  of  the  Return,  and  complain  chat 
they  were  unduly  reprefented,  I admit  it  had  been  fo  far  an  lnftance  to  his 
Purpofe.  But  if  they  had  fo  complain’d  only  of  the  Injury  done  the 
Petitioners  in  denying  their  Votes  ; yet  he  is  pleafed  to  tell  you,  this  Pe- 
tition was  withdfawn,  and  by  the  Content  of  the  Perfons  who  preferred 
it,  and  fo  came  to  nothing.  I fuppofe  this  is  the  fingle  Precedent  to  prove  the 
Law  and  Cuftom  of  Parliament,  becaufe  there  is  no  other  lnftance  given. 
It  does  not  appear  upon  what  Ground  or  Reafons  it  was  withdrawn  ; and 
1 having  no  particular  Memory  of  that  Paflage,  you  will  pardon  me,  if  I 
am  miliaken  in  my  Conjefturc.  I believe  no  Man,  that  feeks  a Re- 
medy would  dclift,  if  he  cxpciSled  to  fucceed  ; fo  I lake  the  moft  probable 
Ration  (’till  another  appear)  to  be,  that  they  were  hopelefs  of  doing  any 
good  with  it:  And  one  Petition  not  profecutcd,  will  hardly  fliew,  that 
Parliaments  ufed  to  give  Redrefs  in  fuch  Cafes.  Now  if  that  Precedent 
had  been  fuccefsful,  if  the  Petition  had  been  referred  to  a Committee, 
if  Damages  had  been  given  upon  the  Complaint,  and  a declarative  Vote 
had  pafs’d  toaflert  the  Petitioners  Right,  (but  I did  not  obferve  there  were 
any  fuch  Proceedings)  then,  indeed,  I muft  admit,  that  it  was  one  Prece- 
dent in  Point,  and  a very  material  one ; and  it  would  have  proved,  That 
we  had  once  held  Plea  of  this  Matter,  and  by  confequence,  if  we  had  of- 
ten done  fo,  that  nobody  elfe  had  to  do  with  it.  But  if  thac  Precedent  be 
defective,  and  none  can  fhew  that  ever  any  Petition  was  exhibited  by 
any  Eleftor  for  a perfonal  Injury  done  him  in  rejefting  his  Vote,  tho’  the 
Perfon  he  would  have  voted  for  was  return’d,  this  Adtion  may  lie  for 
fuch  an  Injury  done  to  an  Elcdtor,  without  interfering  with  any  Law, 
or  Ufage  of  Parliament,  that  hath  yet  been  made  evident ; and  that  brings 
me  to  another  Matter  of  that  honourable  Perfon’s  Difcourfc,  and  1 acknow- 
ledge he  enter’d  into  it  with  a great  deal  of  Candour  and  Fairnefs. 

He  was  pleafed  to  lay.  He  thought  it  was  admitted  in  this  Debate, 
That  the  like  Adtion  is  not  to  be  found  in  all  the  Reports,  or  Books  of 
Law.  I would  allow  his  Objection  its  due  Weight,  and  admit  what  I 
take  his  Meaning  to  be,  That  this  Action,  in  the  particular  Species  of  it, 
may  be  new,  tho’  ’ris  old  in  its  Genus,  or  the  principal  Materials  on 
which  it  is  built ; and  I take  it,  if  by  the  general  Rule,  or  Reafon  of  Law 
for  fuch  an  Adtion  it  be  warranted,  this  Adtion  (as  aThoufand  other  Ac- 
tions on  the  Cafe  may)  will  lie,  tho’  in  all  the  Parts  ’tis  not  to  be  exadtly 
parallel’d  ; for  it  is  the  very  Nature  of,  and  imply’din  the  Name  of  an  Ac- 
tion upon  the  Cafe,  that  every  Man  may  maintain  it  on  his  particularjCafc, 
provided  it  carry  in  it  the  general  Reafon,  or  Ingredients  required  by 
Law  to  fupport  fuch  an  Adtion,  tho’  in  many  Circumftances  it  may  be 
perfcdlly  new.  1 fee  that  honourable  Perfon  underftands  clearly  the  ne- 
ceffary  Incidents  of  that  Adtion  ; that  is,  there  arc  to  be  damnum  inju- 
ria, which  I take  to  mean  a Damage  to  the  Subiedi,  not  arifing  from  a 
lawful,  but  which  is  the  Confequence  of  an  unlawful  Adt.  Now,  fays 
he,  firft,  here  is  no  Damage,  becaufe  antientiy  the  Attendance  was  thought 
a Service  and  a Burden,  and  the  Right  of  Eledling  was  a Service  too,  and  i 
in  being  deprived  of  a Service,  there  can  be  no  Damage;  and  therefore  \ 
one  of  the  main  Ingredients  of  an  Adtion  of  the  Cafe  is  wanting.  This 
is  clear  Reafoning,  and  either  to  be  anfwer’d  or  fubmitted  to. 

It  is  faid.  The  Right  of  Eledting  was  a Service ; how  true,  I doubt  up- 
on the  Reafon  of  the  Thing : A Service  was  often  a part  of  the  Tenure, 
by  which  a Man  held  his  Land  ’till  it  came  up  to  the  Crown  ; and  the 
Service  was  originally  created  by  Grant  and  Refervation.  Now,  can 
any  one  imagine,  that  where  one  holds  a fmall  Freehold,  any  fuch 
Tenure  was  created  between  him  and  his  immediate  Lord  originally  by 
Refervation,  as  that  he  fhould  vote  to  fend  Members  to  Parliament  ? 

But  if  it  might  be  confider’d  as  a Service  fo  created,  it  will  not  do  the 
Bufincfs  of  the  Argument,  unlefs  you  conilder  it  alfo  as  a Service  of 
Burden,  without  Advantage  or  Privilege;  for  if  it  be  a Privilege 
too,  (tho’  in  its  Creation  it  might  be  a Service)  then  the  depriv- 
ing a Man  of  it  is  an  Injury.  Now  nobody  can  think  but  that  the  Right 
to  eledt  a Parliament-Man,  which  is  a diftinguifhing  Chara&er  from  the 
Vulgar,  and  hath  its  Weight  in  the  Legiflature,  is  a Privilege  ; and  there- 
fore to  be  deprived  of  it,  is  to  be  deprived  not  only  of  a Service  and  Bur- 
den, but  of  a very  valuable  Privilege  : And  1 believe  any  Englijhman  would 
think  wc  dealt  hardly  by  him,  to  deprive  him  of  it,  tho’  ws  Ihould  tell 
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him,  at  the  fame  Time,  wc  depriv’d  Lira  only  of  a Service  or  Burden,  and 
not  of  a valuable  Privilege, 

There  is  another  Thing  that  occurs  on  this  Head  : Wc  have  been  fo 
far  from  thinking  the  being  elected  a Service  or  Burden  only,  that  in  the 
Nature  of  a Repeal  of  thole  Judgments  of  Soatne  and  Barnet'  diflen,  by  a 
pofitive  Law  we  have  given  the  Elected  double  Damages  if  he  be  depriv- 
ed of  that  Service.  Therefore  by  oar  own  Notion,  and  in  our  own  Cafe, 
’tis  a Privilege  thac  ought  to  be  recompcnfcd  even  with  double  Damage*, 
that  is  to  fay,  when  it  concerns  ouriclves.  And  fbail  we  declare  it  a mere 
Service  in  the  Cafe  of  our  Eledtors,  not  to  be  recompcnfcd  even  by  fingle 
Damages,  3nd  that  after  the  undoubted  Methods  of  the  Common  Law 
have  adjudged  it  their  Due?  For  I do  not  find  any  body  doubts,  whether  this 
Man  has  proceeded  in  the  legal  Method  throughout,  even  in  the  lift  Rc- 
fort.  The  Lords  have  not  judged  the  Fact,  they  are  bound  as  to  the  Faffc 
by  the  Verdict,  and  they  are  unquefliouably  the  Judges  of  the  Law  on  a 
Writ  of  Error.  And  therefore,  as  to  what  hath  been  laid.  That  any  Fadt 
of  an  Elc&ion  might  come  to  be  determined  before  the  Lords,  it  is  a 
great  Miftake,  for  they  judge  purely  of  the  Law  on  Writs  of  Error,  as 
everyone  knows,  that  knows  any  thing  of  our  Conftituiion.  Give  me 
Leave  to  fay,  Wc.  upon  this  Occaiion,  judge  of  this  Matter  only  as  a Mat- 
ter of  Law,  which  may  aftedt  our  Privileges;  and  tho’  we  have  Autho- 
rity to  confider  what  is  Law,  as  it  relates  to,  or  may  intrench  upon  our 
Privileges,  nobody  that  fits  here  can  think  that  there  lies  an  Appeal  in 
this  Place,  or  a fccond  Confidcration  of  this  Matter  after  the  Lords  Judg- 
ment, as  ’tis  a Point  of  Law  only,  and  as  it  regards  the  Right  of  the 
Subject,  bo  that  an  Objection  in  Point  of  Law  here  to  the  judgment 
of  the  Lords,  will  not  hold  otherwife  than  as  it  relates  to  our  own  Pri- 
vileges ; for  nobody  will  fay.  That  we  arc  the  dernier  Refort  in  any  other 
Refpect.  And  tho’  that  is  the  only  Point  that  brings  it  propcily  under 
our  Confidcration,  yet  I fear  we  aro  taking  from  the  Subject,  in  Effect, 
what  the  Law  hath  adjudged  his  Right,  and  revcifing  a legal  Judgment 
given  in  the  Subject’s  Favour.  There  are  other  Arguments  Hung  in, 
to  make  up  the  Weight  only,  as  thit  which  compares  the  prcl'cnt  to  the 
Cafe  of  aDove-houfe ; in  which  Cafe,  in  regard  of  the  Multitude  of  Ac- 
tions that  would  follow,  an  Adtion  will  not  lie  for  every  one  that  is  in- 
jured by  the  eredting  of  it.  It  is  true,  where  a Multitude  are  injured  by 
one  and  the  fame  Fact,  it  (hall  not  be  punifh'd  by  a Multitude  of  Ac- 
tions ; but  the  Public  is  to  take  Care  of  it,  becaufe  the  Injury  is  of  a 
publick  Nature.  But  by  the  fame  Standard  and  known  Laws  of  Eng- 
land, if  one  Man  is  fo  ralh  as  to  commit  a Multitude  of  Injuries, 
which  feverally  aftedt  fcveral  Perfons,  it  was  never  faid,  that  he  be- 
came unpunifhablc  by  the  Multitude  of  his  Offences,  but  every  one  in- 
jured has  his  Action  again!!  him.  I have  heard  it  faid,  dtfendit  Numeru r; 
but  that  is  fpoken  as  to  the  Number  of  Offenders,  not  the  Num- 
ber of  Offences  committed  by  the  fame  Man.  And  thefe  Injuries 
which  conlift  in  denying  the  Subjedt  to  vote,  when  of  Right  he  ought, 
will  not  be  multiply'd  (as  is  objected)  by  letting  the  Subject  know,  Thac 
as  they  may  come  into  Parliament  to  punilh  the  Officer  as  a publick  Of- 
fender againft  the  Conftituiion  ; fo  the  particular  Perfon  injur'd,  by  be- 
ing denied  his  Vote,  may  alfo  have  an  Action  for  the  private  and  particu- 
lar Injury  done  to  him  only. 

1 would  mention  one  Thing  more : They  who  have  fpoke  for  the  other 
Opinion,  feetn  to  take  it  for  granted,  (which  l do  not  take  to  be  a true 
Way  of  Reafoning)  that  becaufe  in  determining  who  have  a Right  to  fit 
here,  we  do  incidently,  and  only  can,  in  order  to  that  End,  determine 
who  have  a Right  to  vote,  therefore  no  other  Judicature  can  try  the  fame 
Matter  or  Right  to  vote,  tho’  it  be  to  different  Ends  and  Purpofes. 

Now  if  you  will  confider  the  different  Jurifdidtions  in  the  Conftitution 
of  this  Kingdom,  there  is  nothing  more  common,  and  many  lnftances 
may  be  given  of  it.  There  arc  Variety  of  Jurifdidtions  that  try  the  fame 
Fadt,  and  yet  each  hath  a foie  and  feparate  Jurifdiftion  in  that  Matter, 
to  different  Ends;  and  thefe  Jurifdidtions  are  not,  in  that  Rcfpcdt, 
fubordinate  to  one  another  : Take  the  Spiritual  and  Temporal ; the  Spi- 
I ritual  is  not  fubordinate,  but  only  rcftrainable  by  the  Temporal,  where 
they  intrench  upon  the  Temporal ; as  in  ihe  common  lnftance  of  Matri- 
mony, which  diredtly  and  abftracted  from  other  Purpofes,  is  triable  in  the 
Spiritual  Court,  and  no  where  elfe:  But  yet  if  that  comes  to  be  a Quei- 
tion of  Fadt  in  relation  toa  Title  at  Law,  or  to  make  out  a Defcent,  why 
the  Temporal  Courts  every  Day  try  it,  though  per  ft,  and  taken  by  itfclf, 
it  belongs  to  the  Jurifdidtion  of  the  Spiritual  Court ; and  yet  thefe  Courts 
are  not  in  that  rcfpcdt  fubordinate  one  to  another. 

So  in  the  Cafe  touched  upon  of  a Battery,  'tis  not  triable  in  ihe 
Common  Pleas,  as  ’tis  an  Offence  againft  the  publick  Peace,  by  In- 
didtment,  in  order  to  a Fine,  but  triable  in  thofc  Courts  only  thac 
have  a Criminal  JurifdidHon ; but  as  ’tis  a private  Injury,  and  in 
order  to  recompcnfe  the  injur'd  in  Damages,  lha:  is  triable  in  the  Court  of 
Common  Pleas,  and  other  Places,  which  have  Cognizance  of  Civil  Ac- 
tions only:  And  this  is  not  in  refpedt  that  one  Court  is  fubordinate  to  the 
other,  but  one  holds  Plea  of  the  fame  Fact,  in  order  to  one  End  ; and  the 
other  in  order  to  another  End  : And  there  is  no  clafhing  of  Jurifdidtions 
in  fuch  Cafes. 

For  what  hath  been  objedted,  That  this  may  create  Variety  of  Judg- 
ments concerning  the  fame  Right:  This  does  not  weigh,  it  feems,  in  our 
own  Cafes,  for  wc  may  bring  our  Actions  for  double  Damages  for  a 
falfe  Return,  and  yet  thac  may  produce  the  fame  Variety  of  Judg- 
ments. So  W3S  the  Opinion  of  the  Houfe  in  the  Cafe  behind  me  cited  j 
and  the  Law  is  plain.  That  though  the  laft  Determination  of  this  Houfe, 
where  there  hath  been  any,  {hall  determine  the  Right  of  Eledtion,  and 
there  the  Judges  and  Jury  fliall  be  bound  by  the  laft  Determination, 
and  to  aft  by  the  fame  Rule  ; yet  in  Towns  where  there  has  been 
no  Difpute  of  the  Right  fettled  here  one  Way  or  other,  the  Candi- 
date may  notwithftandmg  bring  his  Adtion,  and  he,  or  the  People 
of  the  Place,  may  all’o  petition  the  Houfe  of  Commons.  And  then 
there  is  the  fame  Objection,  for  there  may  be  Variety  of  Judgments 
touching  the  Right  of  Election,  one  in  the  Houfe  of  Commons,  and 

another 
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another  in  the  Courts  beldw.  And  upon  the  Trial,  in  drder  to  obtain  to  the  Courts  of  Chancery,  Admiralty,  S tanneries,  and  of  the  Fofcft- 

Damagw,  a Jury,  in  fuch  Cafes,  where  the  Righc  had  never  been  Laws.  The  Subject  cannot  bring Adlions  at  Common  Law,  in  Cafes  ting 

fettled  in  Parliament  before  the  Election  in  Queftion,  are  not  directed  by  belong  to  the  Jurisdiction  of  other  Courts.  And  when  my  Lord  Chief 

the  Judgment  of  your  Houfe  on  the  fame  dilputed  Election,  nor  is  any  Juflice  Coke  enumerates  the  lercrai  Laws  in  this  Kingdom,  he  gives  the 

Jury  bound  to  follow  luch  Tudgmenc.  And  if  you  will  go  upon  a Sup-  Precedence  to  the  Law  and  Cuilom  of  Parliament,  which,  he  tells  us,  is 

pofition,  that  a Judge  and  Jury  may  go  contrary  to  Law  and  Right,  or  fuperior  to  the  Common  Law  in  Wef.minjltr-Hall.  And  as  every  Court 

the  Determinations  of  this  Houfe  in  the  Calc  before  you,  ’tis  an  Ob-  at  Law  has  its  Cuftoms  and  Privileges  peculiar  to  iifelf,  and  is  foifc 

je&ion  which  you  have  over-looked  in  your  own  Cafes ; and  therefore  why  Judge  of  them,  fo  alfo  the  High  Court  of  Parliament,  fuh  fteprih  legibus 

ihould  it  be  an  Objection  to  hinder  the  Perfon  whom  you  reprefent,  of  ht  confuetudmihm  fulfii'ii:,  hath  its  own  proper  Laws  and  Cultures,  and  is 

his  Remedy  for  the  Injury  done  him  ? foie  Judge  thereof.  And  if  an  ASion  at  Common  Law  will  not  lie  for  a 

Upon  the  Whole,  I am  for  fo  much  of  your  Queftion  as  ferves  only  Legacy;  where  the  Spiritual  Court  has  a Junfdiction,  tho'  the  Tempo- 

to  declare.  That  you  have  the  foie  Power  of  determining  the  Right  of  ral  Courts  have,  in  many  Rcfpedls,  a fuperior  Authority  ; fuch  an 

all  Elections,  and  even  the  Electors  Right  to  vote,  to  the  End  to  try  who  Adtion  will  much  lefs  lie  in  a Cafe  concerning  the  Parliament,  which  is 

is  your  Member,  or  to  punilh  the  Officer,  as  an  Offender  againft  the  the  highelt  Court  of  the  Kingdom,  and  who  arc  foie  Judges  of  all  Cales 
Conftitution  : fo  far  is  agreeable  to  the  conffant  Law  and  Practice  of  relating  to  thcmfclvcs  : But  lome  cam'  this  further,  and  fay,  that  every 
Parliament.  But  for  that  Part  of  the  Queftion  which  relates  to  the  Right  muff  have  a Remedy  with  Damages.  This  may  be  true  in  molt 
reftraining  the  Electors  from  bringing  their  Actions  for  the  pcrfonal,  or  Cafes,  where  a Man  is  deprived  of  Rights  of  Property  and  Poffeffion  ; 
piivate  Damage  done  to  them,  I think  it  is  not  agreeable  to  the  Law  or  but  there  are  many  Inftances  to  be  given,  where  a Right  of  Franchile 
Conihtution  of  Parliament.  or  Privilege  is  not  intitled  to  any  Damage  ; as  a Perfon  elected  Mayor 

Sir  Humphrey  Maekiu.rtb.  Mr.  Freeman , wc  are  much  obliged  to  the  of  a Corporation,  if  the  proper  Officer  refufes  to  ftvear  him,  has  no 
Gentlemen  that  have  argued  On  both  Sides,  who  have  brought  the  Matter  Action  at  Law  for  Damages,  but  Ins  Remedy  is  by  a Monde.. r.us  out  of 

of  this  Debate  into  a narrow  Compafs  : The  Queftion  is  this,  “ Whe-  the  Queen  s-Ben.h : There  is  a Remedy  by  Quart  imped:},  but  not  to  re- 

“ ther  an  Elector  be  intituled  to  an  Aflion  at  Common  Law  againft  the  cover  Damages.  In  a Writ  of  Right,  you  ihall  recover  the  Land,  but  no 

“ Officer  for  Recovery  of  Damages,  in  cafe  his  Vote,  which  he  offered,  be  Damages:  So  in  this  Cafe,  the  proper  Remedy  is  to  have  the  Vote  a llow- 

not  taken  down  iu  Writing,  and  entered  on  the  Poll  ? or.  Whether  ed,  which  can  only  be  done  by  the  Houfe  of  Commons.  Some  Gentle- 

“ the  Houfe  of  Commons  have  the  foie  Privilege  of  examining  and  de-  men  have  found  out  a new  Dillinction,  which  I never  heard  before,  that 

“ termining  the  Right,  or  Qualification  of  every  Elcdlor  to  give  his  the  Houfe  of  Commons  have  the  folc  Privilege  to  judge  of  the  Rights  of 

“ Vote,  and  to  judge  of  the  Behaviour  of  every  Sheriff,  and  other  Electors,  and  of  the  Behaviour  of  Officers,  to  one  Intent,  but  not  to 

“ Officer,  in  taking  the  Poll  on  the  Election  of  Members  to  ferve  in  Par-  another;  that  is,  in  order  to  determine  who  are  the  legal  Reprefentatives, 

“ liament?”  but  not  to  give  Damages  to  the  Part v injured.  But,  with  great  Sub- 

lam of  Opinion,  with  great  Submillion  to  better  Judgments,  that  million,  there  is  no  YVeight  at  all  in  this  Dillinction  . For,  as  it  is  plain, 
the  Houfe  of  Commons  have  a foie  Right  of  Judicature  in  thefe  Cafes,  that  the  Elc&or  is  not,  in  this  Cafe,  deprived  of  his  Vote,  and  therefore 

and  that  the  Eledlor  is  not  intitled  to  an  Action  at  Common  Law.  I fuffers  no  Damage  ; fo  it  is  alfo  evident,  that  the  Judgment  of  the  Houfe 

Ihall  endeavour  to  fupport  this  Opinion,  by  anfwering  the  Arguments  of  Commons,  in  Matters  properly  cognizable  before  them,  cannot  be  con- 
that  have  been  made  ufe  of  to  prove  the  contrary  : And  firft,  I crave  tradi&cd  by  any  other  Judicature ; and  therefore  their  Judgment  of  the 
Leave  to  obferve.  That  the  Gentlemen  who  have  argued  on  the  other  Side,  Qualification  of  the  Elector,  and  of  the  Behaviour  of  the  Officer,  mult 

have  not  taken  Notice  of  a Diftindtion  which  Items  to  be  very  material  be  condufivc  to  all  Intents  and  Purnofcs  whatfoever.  It  is  contrary  to 

in  this  Cafe,  and  that  is,  between  an  aiiual  Force,  or  Violence  done  by  the  Keafon  of  all  Laws,  that  the  Behaviour  of  an  Officer  Ihould  be  fub- 
the  Officer,  and  a bare  Omiffion  in  Point  of  Duty.  It  is  agreed,  that  je<2  to  the  Determination  of  two  independent  Jurifdidlions : Or  that  he 
in  cale  the  Officer  docs  by  Force,  or  Violence,  obftrufi  or  hinder  an  Ihould  be  innocent  by  the  Judgment  of  a fuperior  Court,  and  guilty  by 
Eledlor  from  offering,  or  pronouncing  his  Vote  at  an  El  dtion  for  which  the  Judgment  of  an  inferior  : Or  that  he  Ihould  be  twice  punilhed  for  the 
of  the  Candidates  he  plcaies,  the  Elector  will  be  intituled  to  an  Aiilion  fame  Offence.  No  Man  can  ferve  two  Mailers : The  Officer,  at  this 
at  Common  Law  for  Recovery  of  Damages ; for  that  is  a Perlonal  W rong,  Rate,  will  be  every  way  enfnared,  and  made  liable  to  Punilhmenr,  whe- 
and  does  not  concern  the  Right  or  Qualification  of  an  Elector  to  vote  in  ther  he  does  his  Duty  or  not : If  he  accepts  illegal  Votes  on  the  Poll,  he 
Elections  : But  in  cafe  the  Officer  docs  permit  ihc  Ele&or  quietly  to  will  forfeit  500/.  by  the  Statute,  for  a falfe  Return  ; if  he  refufes  them, 
offer,  or  pronounce  his  Vote,  (as  he  did  in  the  Cafe  of  Ajhby,  who  pro-  he  may  be  ruined  by  a Multitude  of  Actions : fur  if  one  may  bring  an 
nounced  his  Vote  for  Sir  Thomas  Lee  and  Simon  Moyne,  Efq.)  but  does  not  Adtion,  there  may  five  Hundred  ; fincc  every  Mail,  at  this  Rate,  may 
think  fit  to  enter  his  Vote  upon  the  Poll,  the  Elector  in  this  Cafe  is  not  offer  a Vote,  and  bring  an  Adtion  for  not  entering  it  upon  the  Poll. 

How  is  this  confiftent  with  the  Freedom  of  Elections,  in  which  there 
ought  to  be  no  Terror,  neither  on  the  Electors,  nor  on  the  Officers? 
But  as  the  Electors  lliould  be  free  to  offer  their  Votes,  fo  the  Officers 
Ihould  be  free  to  judge  whether  they  ought  to  be  entered  on  the  Poll,  or 
not;  and  they  ought  not  to  be  accountable  to  any,  but  the  Houfe  of 
Commons,  whole  Servants  they  are,  in  all  Matters  relating  to  Elections, 
and  who  are  entrufted  with  the  Determination  of  all  Matters  and  Cafes 
relating  thereto ; and  they  may  as  well  punilh  them  for  taking  iilco-a! 
Votes  on  the  Poll,  as  For  not  taking  thofe  that  are  legal.  In  nWthcr° of 
which  Cafes  have  the  Judges  of  the  Common  Law  any  Jurifdiclion,  tho’ 
there  is  the  fame  Rea  Ion  in  both,  to  take  Care  that  every  the  mcaneit 
Subject  may  have  Relief  for  any  Injury  done  him  ; but  we  are  not  to  rake 
more  Care  of  the  meaneft  Subject  than  of  the  whole  Houfe  of  Commons. 
The  grew ft  Subject  in  England  ought  to  have  no  Relief  but  what  is  eon- 
fiftcnc  with  the  Law  of  Parliament,  and  the  Safety  of  the  Confticution. 
If  an  A diion  lies,  and  upon  a Judgment  on  that  Action  a Writ  of  Error 
lies  in  the  Houfe  of  Peers,  the  Lords  will  be  the  foie  Judges  at  lad,  who 
have  V otes  to  chufc  a Houfe  of  Commons  ; which  is  directly  contrary  to 
the  fundamental  Maxim  of  the  Law  and  Cuftom  of  Parliament,  that  the 
two  Eloufes  are  mutual  Checks  to  each  other,  and  foie  Judges  of  their 
own  Privileges. 

This  is  an  excellent  Conftitution,  and  admirably  well  contrived  for  the 
common  Safety : But  how  can  this  Confticution  be"  preferved,  if  the  Lords 
can  punilh  our  Officers,  and  govern  our  Ete&ions  ? This  will  be  the  Way 
todeftrov  all  Checks,  and  to  make  the  Houfe  of  Commons  dependent  on 
I 'he  Lords ; and  then  I cannot  fee  upon  what  Foundation  you  can  be  faid 
to  fit  here  to  do  any  Service  for  vour  Country. 

Others  infill,  1 hat  this  is  a Right  that  is  incident  to  the  Freehold  and 
Freedom  of  Electors ; therefore,  as  their  Freeholds  are  cognisable  at 
Common  Law,  fo  is  every  Incident  belonging  to  it.  This  Argument  is 
plaufiblc  at  firft  Sight;  but,  in  Reality,  there  is  nothing  in  it : For  tho’ 
the  Commons  of  England  have  fubmitted  their  private  Differences  to  Ar- 
bitrators, or  Judges,  indifferently  chofcn  and  appointed  by  the  Prince, 
the  common  Parent  of  the  People ; yet  they  have  never  fubmitted  their 
fundamental  Rights  and  Privileges,  which  they  hold  in  their  publick  and 
politick  Capacities,  as  a free  Branch  of  the  High  Court  of  Parliament,  to 
any  other  but  their  oiyn  Reprelentatives,  who  are  chofen  and  appointed 
by  thcmfelvcs.  This  is  not  a Cafe,  properly  fpcaking,  between  Party 
and  Party,  but  between  the  Lords  and  Commons,  becaufe  the  Determi- 
nation of  this  Cafe  brings  the  whole  Right  in  Queftion,  Who  have  a Pri- 
vilege to  judge  of  the  Qualification  of  Electors  to  give  their  Votes  in 
Election  of  Members  to  ferve  in  Parliament,  Whether  the  Lords  or  the 
Commons  ? It  is  not  now  the  Queftion,  Who  hath  the  bed  Riohttoa 
Freehold,  or  Freedom,  or  to  any  thing  that  is  incident  to  it  ? But^  Wba- 
thcr  the  Commons  of  England  Ihall  have  any  Freeholds,  or  Freedoms  at 
all  1 Or,  which  is  the  fame  Thing  in  effect.  Whether  they  Ihall  haveany 
Security  for  thofe  Rights  or  not?  For  if  the  Lords  are  J udges  of  your 
Privileges,  you  can  hold  no  Right  but  during  their  Plrafurc. 

The 
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intituled  to  an  Action  at  common  reaw  tor  Recovery  01  uamages,  dc- 
caufe  lie  has  neimer  fuffered  any  Force  or  Violence,  nor  is  by  fuch 
Omilfion  deprived  of  his  Vote:  For  a Vote  being  once  pronounced,  the 
Law  takes  it  for  the  Benefit  of  the  Public,  tho’  the  Officer  be  wanting  in 
his  Dutv ; and  none  have  Power  to  determine,  whether  the  Elector  had 
a legal  Vote,  and  whether  the  Officer  had  fufficient  Reafon  to  refufe  to 
enter  the  faid  Vote  on  the  Poll,  but  the  Houfe  of  Commons.  If  any 
others  Ihould  have  Authority  in  this  Cafe,  they  will  be  able  todeftroy  the 
Freedom  of  Eledions,  and  the  Conftitution  of  Parliament. 

It  is  infilled  by  fomc  Gentlemen,  that  the  Eledors  have  no  proper  Re- 
medy in  this  Cafe  in  the  Houle  of  Commons,  and  therefore  they  mull 
have  their  Remedy  at  Common  Law  : But  with  great  Deference  to  their 
Judgments,  the  Electors  have  a very  proper  Remedy  in  this  Houfe  in 
every  refped;  for  here  their  Votes  will  be  allowed,  the  legal  Reprefen- 
tatives reftored,  and  the  Officer  will  be  punilhed  for  any  wilful  Default 
in  the  Execution  of  his  Office.  This  is  a Remedy  that  anfwers  the  End 
for  which  every  Eledor  is  intituled  to  give  his  Vote,  which  is  not  for  a 
private  Advantage  to  himfclf,  but  for  the  general  Advantage  of  the  whole 
Kingdom.  But  the  Action  at  Law  is  no  proper  Remedy  in  any  refped  : 
For  iince  a Vote  that  is  offered  and  refufed,  is  as  good  by  the  Law  of 
Parliament  as  a Vote  that  is  offered  and  received,  and  is  fo  adjudged  on 
the  Trial  of  every  Eledion  in  the  Houfe  of  Commons,  or  ellc  they  could 
not  fill  their  Houfe  with  legal  Reprefentatives;  it  is  not  proper  or  rea- 
fonablc  that  an  Officer  ftiou id  pay  Damages  to  an  Elector  that  has  nor 
fuffered  any,  nor  that  a publick  Offence  mould  he  punilhed  by  a private 
Satisfadion  ; which  is  not  likely  to  prevent  the  Evil,  prcferve  the  Vote, 
and  reftorc  the  Rcprefcntative  ; nor  is  the  fame  confiftent  with  the  Confti- 
tution, or  the  publick  Safety. 

The  Qualification  of  Electors,  and  the  Behaviour  of  Officers  in  all 
Elections,  are  Matters  of  Parliament,  and  fuch  Matters  arc  not  cogni- 
zable elfewhere,  as  hath  been  often  declared  by  all  the  Judges  of  England : 
A Parliamentary  Calc  requires  a Parliamentary  Remedy.  And  fince 
Votes  have  been  refufed  in  all  Elections  ; if  Elcdtors,  in  this  Cafe,  had 
been  intituled  to  an  Action  at  Law,  it  mull  be  prefumed,  that  lome 
Time  or  other,  fuch  an  Action  would  have  been  brought,  which  yet  was 
never  once  attempted  in  any  former  Reign  ; and  all  thofe  Acts  ot  Parlia- 
ment that  were  made  to  give  Damages  in  Cafes  relating  to  Elections,  do 
demonftrate  that  no  fuch  Damages  could  be  recovered  at  Common  Law ; 
for  if  they  could,  there  had  been  no  Occafion  for  making  any  of  thofe 
Statutes, 

It  is  infilled.  That  every  Right  mult  have  a Remedy ; but  then  the 
Subject  mull  be  firft  deprived  of  that  Right,  which  in  this  Cafe  he  was 
not ; and  even  when  he  is,  he  mull  have  his  Remedy  in  a proper  Man- 
ner, and  in  a proper  Court.  There  are  fevcral  Sorts  of  Rights,  and  feve- 
ral  Sorts  ol  Laws  in  England , and  there  are  fcvcral  Courts  of  Juftice,  for 
the  Atltr.ini  I! ration  of  thofe  Laws : A Man  that  has  a Right  to  a Legacy, 
cannot  bring  an  Action  at  Common  Law,  but  be  has  a proper  Remedy 
in  the  Spiritual  Court.  The  like  may  be  obferved  of  Cafes  that  belong 
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The  Lords  feem  to  contend  for  the  Right  of  the  Subject,  but  I wife  it  to  fupport  ? If  Ufage  be  nothing  ell'e  but  the  Reprtition'of  the  like  ASt, 
^ not  for  a Power  to  enable  themfelvcs  to  judge  and  determine  as  they  then  this  Action  (according  to  the  Gentleman's  Rule,  that  Ufage  is 
think  tit  of  all  our  Rights  and  Liberties;  for  this  is  the  ncceflary  Con-  the  Foundation  of  Right)  cannot  be  rightful,  unlds  there  hath  been  a 
icqucncc  of  allowing  an  Elector  to  have  a Remedy  in  any  other  Place  Repetition  of  the  like  Action. 

but  within  thefc  Walls.  Nor  can  it  be  faid,  that  this  is  the  firft  Time  any  Rich  Caufeof  Adtioa 

This  is  my  humble  Opinion ; and  if  I am  miftaken,  other  Gentlemen  has  arifen,  and  that  therefore  it  could  not  have  been  brought  before ; lor 
will  fet  me  right.  This  is  certainly  a Matter  of  the  higheil  Importance  there  has  fcarec  been  a Parliament  call’d  in  any  Reign,  but  fome  or  other 
to  the  Welfare  of  the  Subject,  and"  I doubt  not  but  they  will  very  well  has,  without  doubt,  been  wrongfully  refus’d  his  Vote:  So  that  the 

confidcr  it,  before  they  give  way  to  the  tftablilhing  a Precedent  that  tends  Caufc  having  been  frequent,  it  muft  have  had  the  like  Effedt  ere  now, 

to  tk-hroy  the  Privileges  of  this ’Hnufc,  or  the  Liberties  of  their  Country.  in  Cafe  fuch  a Wrong  could  have  been  redrefs’d  by  bringing  fuch  an 

A great  Tcndernefs  is  exprcls’d  for  this  poor  Man,  whofe  Vote  has  Action, 
been  refus’d  ; but  whether  he  had  a Right  to  give  his  Vote,  is  very  much  But  no  Gentleman  has  pretended  to  fay.  That  any  Action  of  this  Na- 
queltioncd,  and  never  yet  determined  by  this  Houfe,  which  has  the  pro-  ture  was  ever  brought  before;  and  therefore  we  may  infer  from  the  learned 

per  Judicature  thereof.  But  admitting  he  had  a Vote,  Whether  ought  Gentleman’s  own  Pofition,  as  likewife  from  the  Authority  of  Littletcr. ’s 

to  be  preferr’d  a private  In tereft,  or  the  publick  Safety  ? Whether  will  Text,  That  fmee  none  has  been  brought,  none  can  be  brought.  And 

be  mod  for  the  Honour  of  this  Houfe,  and  the  Intercll  of  our  Eledlors,  this  has  been  the  conftant  Opinion  of  the  Courts  in  W'eJltnir/lcr-Hall,  the 
The  Care  of  a private  Perfon  by  new-invented  Adlion,  neither  warranted  Judges  having,  upon  every  Occafioti,  where  the  Rights  of  Parliament 
by  Rcafon,  Precedent,  or  any  eftablilh’d  Law;  or  the  Care  of  the  Par-  have  fallen  under  their  Confideralion,  in  all  Times  declared,  That  no- 
liament,  and  the  Conftitution,  on  which  depend  the  Rights  and  Liber-  thing  of  that  Kind  is  within  their  Jurisdiction  : Nor  can  they  judge  of 
tics  of  all  the  Commons  of  England?  any  fuch  Matter,  farther  than  as  they  are  impower’d  by  particular  Statutes. 

Sir,  I be?  Pardon  for  takine  up  fo  much  of  your  Time,  but  I mufi  And  this  was  the  Reafon  why  the  Judgment  in  Barnardi/lon' s Cafe, 
confefs  it  feems  to  me,  that  our  All  depends  upon  a right  Determination  i given  in  the  King's-Bencb , was  rcvers’J  in  the  Exchequer-Chamber,  be- 
ef this  Matter ; for  I cannot  fee  any  other  Reafon  why  this  new  Device  caufc  it  was  a Thing  purely  of  Parlinmrtttary  Cognizance,  the  Houfe  of 

is  fupported  by  the  Lords,  but  only  to  render  you  precarious  and  Commons  having  the  folc  Power  of  determining  all  Matters  relating  to 

ufelefs.  Eledlions  and  Returns,  except  in  St3tute-Cafcs.  Nay,  the  Court  of 

Sir  Gilbert  Ddbcn  (afterwards  a Judge  in  Ireland).  Mr.  Freeman , I King's-Bencb  had  declared,  They  would  not  have  proceeded  in  that 
{hall  not  trouble  you  very  long  at  this  time  of  Day:  l think  the  Point  in  Action  of  Barnardi/lon,  had  it  not  been  grounded  upon  a precedent 
Debate  has  been  truly  ftated  by  the  Gentlemen  who  have  infilled  on  this  Judgment  given  in  the  Houfe  of  Commons.  But  the  Judges  in  tin? 
Queftaon,  “ Whether  an  Action  will  lie  for  an  Elector,  for  having  been  Exchequer-Chamber  thought,  that  even  the  Determination  of  the  Houfe 

“ refus’d  his  Vote  at  the  Election  of  a Member  to  ferve  in  Parliament?”  was  not  a fufficicnt  Authority  to  the  Courts  below,  to  hold  Plea  in  an 

A learned  Gentleman  would  have  the  Qucftion  to  be,  not  “ Whether  an  Aflion  relating  to  the  Rights  of  Parliament,  tho’  the  ASion  was  ground- 
“ Action  will  lie  i but.  Whether  this  Houfe  has  the  folc  Right  of  deter-  cd  upon  that  Determination  ; and  therefore  they  revers’d  the  Judgment 
“ mining  that  Matter,  and  of  giving  Remedy  in  it  ?”  I confefs  I think  given  in  that  Action  : And  (which  is  a mighty  ftrong  Circumftnnce  in  rhe 
it  is  more  properly  ftated  the  other  way:  But  the  thing  is  fcarce  worth  Calc)  that  Revcrla!  was  afterwards  affirm’d  in  the  Houfe  of  Lords.  So 
a Difputc,  fince  which  way  foever  you  turn  the  Tables,  it  comes  to  the  that  it  is  plain,  tven  the  Lords  themfelvcs  were,  at  that  Time,  of  the 
fame  Point,  and  one  of  the  Queftions  will  in  confequence  be  refolv’d  by  fame  Opinion  with  the  Judges,  That  nothing  which  concern’d  Elections 
the  Refutation  of  the  other:  For  if  that  Qucftion  be  put  which  is  pro-  was  cognizable  in  IVeJlminJler-Hall:  For  otherwife  they  could  not  have 
pos’d  by  the  Gentleman,  and  carried  in  the  Affirmative,  That  this  Houfe  affirm’d  the  Judgment  given  in  the  Exchequer-Chamber,  which  was 
has  the  foie  Right  of  determining  this,  and  all  other  Matters  whatfoever  grounded  intirely  upon  that  Maxim. 

that  concern  the  Right  of  Eledtion ; then  it  muft  follow,  that  whoever  is  This  appears  farther,  by  what  their  Lord (hips  did  in  the  Cafe  of  Hollis 
wrong’d  in  any  fuch  refpeft,  cannot  be  redrefs’d  by  Adlion,  fince  the  and  Elliot , againft  whom  Judgment  had  been  given  in  the  King's-Bencb 
Right  of  determining  in  Cafes  of  this  Nature,  is  not  in  the  Courts  below,  for  what  they  had  faid  and  done  in  this  Houfe.  In  the  Year  1667, 
but  folcly  in  this  Houfe.  Houfe  of  Commons  voted.  That  the  Judgment  given  in  the  King's-Bencb 

I (lull  not  offer  you  any  Arguments  to  prove  this  folc  Right,  many  againft  thofe  Perfons  was  illegal,  as  being  againft  the  Privilege  of  Parlia- 
having  been  urg’d  by  others;  but  I will  confidcr  fome  Things  (without  ment.  And  this  Vote  was  (as  I remember)  deliver'd  to  the  Lords  at  a 
taking  up  much  of  your  Time)  that  have  been  offer’d  as  Objections  to  it.  Conference,  with  a Dcfire  of  their  Concurrence  to  it : Accordingly,  the 

Some  Gentlemen  have  made  a Diftindlion  in  this  Cafe,  between  the  Lordsfenta  Mcffage,  That  they  did  concur.  Nay,  they  were  fo  zealous. 
Right  of  the  Electors,  and  of  the  Eledled  ; and  they  will  have  it,  as  to  defire  the  Lord  Hollis  to  bring  a Writ  of  Error  upon  that  Judgment; 
That  the  Courts  below  may  decide  the  firft,  but  not  the  laft  : Where-  which  was  done,  and  the  Judgment  was  revers’d.  From  whence  it  muft 
as,  in  my  poor  Opinion,  the  Decifionof  the  Electors  Right  muft  neceffa-  be  inferr’d,  that  their  Lord  (hips  were  then  of  opinion,  whatever  Judgment 
lily  in  many  Cafes  decide  who  has  Right  to  be  eledted.  For  fuppofc  a is  againft  the  Privilege  of  Parliament  (that  is,  of  either  Houfe  of  Farlia- 
common  Cafe,  That  one  of  the  Candidates  infills  upon  an  Eledtion  by  a ment)  is  an  illegal  Judgment. 

iclect  Number,  and  the  other  upon  a popular  Eledtion : If  in  this  Cafe  Now  to  lay  thefe  two  Opinions  of  the  Lords  together:  If  the  Houfe 
one  of  the  Populace  be  refus’d  his  Vote,  upon  a Pretence  that  he  is  not  of  Commons  has  the  foie  Privilege  of  judging  all  Matters  relating  to 
of  the  felcdt  Number,  whereupon  he  brings  his  Action  againft  the  Eledlions  (upon  which  Ground  their  Lordlhips  affirm'd  the  Rcvcrfal  of 
Officer;  will  not  the  Event  of  that  Trial  determine  (in  confequence)  the  Judgment  in  Barnardi/lon' s Cnfc),  and  if  every  Judgment  given 
the  Right  of  the  Candidates  ? Surely  it  muft;  fince,  if  it  go  for  the  againft  the  Privilege  of  Patliament  be  illegal  (as  their  Lordfhips  both 
Plaintiff,  he  for  who  n the  Plaintiff  offer’d  to  vote,  and  who  had  the  refolv’d  and  judg’d  in  the  Cale  of  HoUisawA  Elliot),  how  comes  it  to  pafs, 
popular  Intercft,  will  appear  to  have  had  the  Right  of  Elcdtipn  ; and  fo  that  the  Lords  have  lately  thought  fit  to  reverfe  the  Judgment  given  in 
will  the  other  Candidate,  if  it  go  for  the  Defendant.  Several  other  this  Cafe  of  A/hby  and  fViiite,  which  was  grounded  upon  that  very  Opi- 
Cafcs  to  the  fame  Purpofc  might  be  put:  So  that  if  an  Action  of  this  nion,  eltablifli’d  by  their  Lordlhips  in  the  Cafe  of  Barnardi/lon,  That  all 
Nature  Ihould  lie,  it  mull  (as  I apprehend)  unavoidably  follow.  That  Matters  concerning  Elections  are  determinable  only  in  the  Houfe  of 
JVtJhninJltr-Hull  by  original  A&ion,  and  by  Writ  of  Error  the  Houfe  of  Commons  ? And  confequcntlv,  how  can  wc  avoid  laying,  (purfuant  to 
Lords,  will  have  Power  to  determine,  (at  lead  confcquentially)  who  has  the  other  Opinion,  and  to  the  judgment  they  gave  in  tile" Cafe  of  Hollis) 
Right  to  lit  in  this  Houfe,  and  who  not.  And  how  confident  fuch  a That  their  Lordlhips  Judgment  of  Rcvcrfal  given  upon  the  Writ  of  Error 
Determination  will  be  with  your  undeniable  Right  (acknowledg’d  on  in  A/hby  s Cafe,  being  againft  what  themfelvcs  have  own’d  to  be  the  Pri— 
all  Sides)  of  determining  the  Eledlions  of  your  Members,  exclufivc  of  vilegc  of  the  Houfe  of  Commons,  is  an  erroneous  (not  to  fay  an  illegal) 
all  other  Jurifdiclions,  I leave  to  Gentlemen  to  confidcr.  Judgment  ? 

A learned  Perfon  was  pleas’d  to  object.  That  Right  is  founded  upon  I confefs  I cannot  much  wonder  at  its  being  fo,  when  I confidcr,  that 
Ufagc  ; and  if  this  Houfe  had  the  foie  Right  of  judging  in  a Cafe  of  this  the  Steps  their  Lordlhips  made  in  proceeding  to  this  Judgment  of  Re- 
Nature,  where  a Angle  Elector  is  wrong’d,  doubtlefs  there  would  be  verfal,  were  fo  very  hafty,  as  not  to  afford  them  fufficicnt  Time  to  weigh 

feme  Precedent  of  Relief  given  to  fuch  an  injur’d  Perfon.  But  (fays  and  to  deliberate  upon  a Matter  of  luch  Importance.  This  Caufc  had 

the  Gentleman)  there  is  no  fuch  Precedent,  and  therefore  it  muft  fol-  depended  near  a Twelvemonth  in  the  King’s-Bencb,  it  had  been  argued 

low.  That  this  Houfe  has  not  the  folc  Right  of  relieving  in  that  Cafe.  fcvcral  Times  at  the  Bar,  and  at  length  feriotim  by  the  Juftices,  Three 

I think  I may  fafely  deny  his  firft  Propofition,  as  he  applies  it  to  the  of  whom,  upon  the  Reafon  of  former  Refolutions,  gave  Judgment  againft 

Rights  of  this  Houfe,  wnich  (generally  fpcaking)  are  not  founded  upon  the  Plaintiff,  that  the  Action  does  not  lie:  And  yet,  no  fooncr  was  this 

Ulage.  Sir,  the  Rights  of  Parliament  are  chiefly  founded  upon  the  Nature  W rit  of  Error  brought,  but  the  Errors  are  immediately  argued  ; and  upon 

and "Conditution  of  Parliaments.  Ufagc  is  indeed  a Corroboration,  and  the  firft  Argument,  the  Opinions  of  the  Judges  are  required  ; and  not- 
an Evidence  of  thole  Rights ; but  the  Foundation  of  them  is  our  being  withilanding  they  defired  Time  but  ’till  the  next  Day  to  confider  of  the 

a Part  of  the  Legiflature,  whereby  we  neceffarily  become  invefted  with  Cafe,  the  Lords  (as  I am  very  well  allured)  would  not  allow  them  an 

fuch  Rights  and  Privileges  as  enable  us  to  a cl,  and  to  difeharge  our  Hour,  but  obliged  them  to  deliver  their  prefent  Thoughts,  which  tho* 

Duty  in  that  great  Capacity : So  that  it  is  not  fo  much  what  has  been  fcvcral  of  them  exprclftd  very  doubtfully,  and  feveral  others  were  for 

us’d,  as  what  is  neceflary  to  the  Support  of  our  Conflitution,  that  muft  affirming  the  Judgment ; yet  their  Lordlhips  were  fo  very  clear,  and  fo 

be  the  Rule  and  Mcafurc  in  determining  the  Rights  ol  the  Houfe  of  determinate  in  the  Point,  that,  without  any  farther  Confideration,  the 

Commons.  Judgment  was  revers’d. 

But  neither  has  Ufage  been  wanting  in  this  Cafe:  For  whereas  the  And  now  1 defire  Gentlemen  to  judge,  whether  in  this  Inftancc  the 
Gentleman  afferts.  That  there  is  no  Precedent  where  this  Houfe  has  given  Lords  have  (hewn  that  Regard  cither  to  the  Privileges,  or  to  the  Dignity 

Relief  to  a wrong’d  Elector,  (with  Submiffion)  feveral  fuch  Precedents  of  this  Houfe,  which  their  Anceftors,  and  themfelvcs,  had  formerly 

appear  upon  your  Books,  particularly  in  the  Cafe  of  Banbury,  where  four  exprefs’d  upon  the  Occafions  before  mention’d. 

or  five  of  the  Inhabitants  complain’d,  and  the  Houfe  gave  a Remedy.  I will  take  Notice  but  of  one  Thing  more,  which  fell  from  a learned 
And  I cannot  fee  why.  if  it  has  been  given  to  four,  it  may  not  be  given  Gentleman,  who  infilled,  that  the  Election  to  Parliament  i?  not  a Scr- 

to  one;  nay,  I Ihould  think,  if  more  than  one  have  been  reliev’d,  a vice,  but  a Privilege,  bccaufe  double  Damages  are  given  by  die  late  A3 

fortiori  one  Ihould  be  relievable.  concerning  Returns.  I have  call  my  Eye  upon  that  Ait,  and  I think. 

But  it  feems  to  me,  that  the  Argument  drawn  from  Ulage,  goes  much  if  the  Preamble  be  read,  it  will  appear,  that  Gentleman  was  fomewhat 

further  than  the  learned  Gentleman  intended  it  Ihould ; for  if  all  Right  unfortunate  in  appealing  to  it;  for  the  Preamble  calls  the  Election  to 

be  founded  upon  Ufage,  all  Right  of  Achon  muft  be  fo  founded;  and  Parliament  a Service,  in  exprefs  Terms,  and  certainly  with  good  Rca- 

theu  what  becomes  of  this  A&ion,  which  the  Gentleman  has  laboured  fen.  If  the  Houfe  will  give  me  Leave,  I'll  read  it. 

t “ Whereas 
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**  Whereas  falfc  and  double  Returns  of  Members  to  ferve  in  Parliament 
“ are  an  Abufe  of  Truft  in  a Matter  of  the  greateft  Confequence  to  the 
“ Kingdom,  and  not  only  an  Injury  to  the  Perfonsduly  chofen,  by  keep- 
“ ing  them  from  their  Service  in  the  Houfe  of  Commons,  and  putting 
“ them  to  great  fcxpcncc  to  make  their  Elections  appear,  but  alfoto  the 
“ Counties,  Cities,  Boroughs,  and  Cinque-Ports  by  which  they  are 
“ chofen,  and  the  Bufincfs  of  Parliament  diftutb’d  and  delay’d  thereby  ; 

“ Be  it  therefore  enacted 

Sir,  not  to  trouble  you  any  longer,  I am  entirely  for  the  Queftion,  as  it 
is  Bated. 

Mr.  King  (afterwards  Lord  Sing,  and  Lord  Chancellor).  That  which 
calls  me  up,  in  the  firft  Place,  is  what  that  honourable  Gentleman  juft 
againlt  me,  was  pleas'd  to  intimate,  as  if  the  Right  of  Electing  was  only 
a Service,  and  not  a Liberty,  or  Privilege  ; and  I find  a worthy  Mem- 
ber, that  (poke  laft,  is  of  the  fame  Opinion.  Truly,  I am  loth  to  tell 
you  my  own,  without  defiling  the  Act  25  Car.  II.  9 cap . may  be  read. — 

Member!.  No,  no. 

Mr.  King.  ’Tis  an  A&  to  enable  the  County  Palatine  of  Durham  to  fend 
Members  to  Parliament;  and  it  recites.  That  they  had  not,  before  that 
Time,  had  the  Liberty  and  Privilege  of  electing  and  (ending  any  Mem- 
bers to  Parliament : Where  you  fee  the  Legiflaturc  call  it  a Liberty  and  f 
Privilege  ; and  if  the  Legiflaturc  call  it  fo,  I think  I may  venture  to  call  j 
it  fo  too.  And  if  it  be  a Liberty  and  Privilege,  then  the  Queftion  will  be, 
Whether  it  docs  not  Band  on  the  fame  Bottom  with  our  Liberties  and 
Privileges  ? In  Cafe  of  any  other  Franchife  or  Liberty,  an  Aifiion  lies  at 
Common  Law  for  the  Breach  thereof;  and  why  an  Action  fhould  not  lie 
at  Common  Law  for  the  Breach  of  this  Franchife,  as  well  as  for  the 
Breach  of  every  other  Franchife,  is,  to  me,  vdrjr  ft  range.  Gentlemen  ' 
take  it  for  granted,  this  is  purely  an  Action  at  Common  Law,  and  no 
Statute  hath  any  Influence  on  it.  Now  there  is  a Statute  which  hath  not 
been  mentioned,  ("only  I mufl  firft  premife  chat  which,  i think,  no  body 
will  deny,  viz.  That  wherever  an  Adi  of  Parliament  does  fotbid  any 
Thing,  if  any  body  be  injured  by  the  doing  of  the  Thing  fo  prohibited  by 
that  Act,  in  confequence  of  Law,  the  Pcrfon  injur’d  hath  an  Action)! 
lay,  there  is  a Statute  that  forbids  DiB.urbanccs  or  Hindrances  in  Mat- 
ters of  Elections;  and  by  confequence  of  Law,  that  Stature  gives  an  Ac- 
tion to  the  Party  injur’d,  againB  the  Pcrfon  diflurbingor  hindering  him  1 
in  his  Election.  The  Statute  I mean,  is  the  3 U.  I.  5 cap,  that  is  a po-  ' 
fitive  Law  whereby  all  Diiturbanccs  in  Elections  arc  forbid  : Every  Alan  I 
is  forbid  to  hinder  or  diflutb  by  Force  of  Arms,  by  Alalice,  or  menacing 
any  Man,  to  make  a free  Election. 

i Bull  only  inftance  in  one  parallel  Cafe,  tho’  I could  in  many  more  : 
The  Statute  in  Rich.  IPs  Time,  de  Scandalis  Magnesium,  only  forbids  the  1 
fpeaking  Evil  of  great  Men  ; there  is  not  one  Word  of  an  Action,  yet,  by 
Operation  of  Law,  it  was  always  held,  that  an  A&ion  would  lie  upon  1 
that  Statute  for  a Scandal  of  a great  Man,  becaufc  it  was  prohibited  by  | 
that  Statute.  So  here,  the  Statute  forbids  thediflurbing  of  any  Man  by  1 
Force  or  Malice  to  make  free  Election  ; the  Jury  have  found,  that  the  | 
Defendants  did,  in  this  Caufc,  malicioufly  difturb  and  hinder  the  Plain- 
tiff from  voting  at  the  Election  ; and  by  a like  Confequence  and  Opera- 
tion of  Law,  this  Action  is  maintainable. 

Gentlemen  fay,  this  is  a new  Adlion  never  heard  of  before  : It  is  true, 
this  particular  Action  was  never  brought  before,  but  Actions  of  the  fame 
Kind  and  Nature,  and  grounded  on  the  fame  Principles  and  Rcafons  of 
Law,  have  been  brought  before.  Et  ubi  eodem  tjl  ratio  idem  jus.  I could 
give  you  many  Infiances  of  this  Kind.  Was  itever  heard,  ’till  the  20th 
or  2 ifi  Car.  11.  that  an  Adtion  lay  againft  an  Officer  for  denying  a Poll  to 
one  who  flood  Candidate  for  a Bridge- tnaftcr  ? The  Mayor  denied  the 
Poll,  and  faid,  he  was  Judge  of  the  Election : And  upon  this,  the  Per-  I 
fon  injured  brought  his  Action,  and  recover’d.  At  the  fame  Time  it  was 
faid,  there  was  no  l’uch  Action  ever  heard  of  before ; ’tis  true,  not  that 
Species,  but  the  Genus  was  heard  of.  Another  Action  was  brought  30 
Car.  II.  (which  was  never  heard  of  before)  againft  a Mayor,  for  refilling 
the  Plaintiff’s  Vote  for  a fucceeding  Mayor. 

1 believe  every  body  knows,  that  all  the  Law-Books  for  400  Years,  fay, 
That  the  Revcrfioner  had  Liberty  to  go  into  an  Eftate  of  a Tenant  for 
Life,  to  fee  if  he  commit  Wafte.  And  no  Action  was  ever  brought  ’till 
16  Ja.  I.  by  a Reveriioner  againft  a Tenant  for  Life,  for  refilling  to  let 
liim  into  fee  whether  Wafte  was  committed.  No  Action  was  ever  brought 
againft  a Mailer  of  a Ship  for  the  negligent  Keeping  and  Lofs  of  Goods 
on  board  his  Ship,  ’till  about  the  24  tar.  II.  and  yet  the  Action  lay. 

There  was  another  Adtion  in  K.  Car.  lft’s  Time,  brought  for  a falfe 
and  malicious  Profecution  of  an  Indictment  of  a Man  for  Treafon. 
There  was  the  fame  Obje&ion  ; and  it  was  faid.  That  this  would  deter 
People  from  profccuting.  And  nobody  ever  dreamt  of  it  before,  ’tis  true, 
but  it  Hood  upon  the  general  Reafon  of  the  Law;  ifvou  do  me  a Wrong, 

I mult  have  a Remedy.  And  as  to  what  a worthy  Gentleman  hath  faid, 
That  there  arc  inftances  at  Common  Law,  where  a Alan  fliall  recover  and 
yet  have  no  Damages ; ’tis  true  in  real  Actions,  but  let  him  give  me  an 
inftance  of  that  in  an  Adtion  of  the  Cafe.  He  recovers  nothing  there;  if 
he  does  not  recover  Damages  in  real  Adtions,  he  recovers  the  Land  it- 
fclf 

Member s.  The  Queftion,  the  Queftion. 

Mr.  King.  I find  Gentlemen  are  very  uneafy,  I will  trouble  you  no 
further. 

Members.  Go  on,  go  on. 

Mr.  King.  1 agree,  the  determining  the  Right  of  Election  belongs  to 
the  Houle  of  Commons  ; and  they  ought  to  apply  to  the  Houfe  of  Com- 
mons in  that  Cafe:  And  1 (hall  not  depart  from  that,  1 chink  I can’t, 
without  ruining  the  Conftitution  ; but  that  which  I fay  is.  That  this  Ac- 
tion does  not  at  all  relate  to  the  Right  of  Election.  This  Adtion  is 
brought  by  a Man  that  hath  an  undoubted  Right  of  voting,  againft  an  I 
Officer  for  malicioufly  refilling  his  Vote.  Put  the  Cafe  this  had  happen’d  j 
in  a County,  (for  the  Law  would  have  been  the  fame)  that  a Freeholder,  I 
who  had  a Right  to  vote,  had  tendered  his  Vote  to  the  Sheriff ; and  tho’ 
he  knew  he  was  a Freeholder,  yet  the  Sheriff  fhould  malicioufly  refufe  his 
Vote : Hath  the  Sheriff"  done  this  Alan  an  Injury  or  no  ? This  Man  does 
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not  bring  his  Adtion,  bccaufc  the  Perfon  he  would  have  voted  for  is  not 
return’d,  but  ’tis  became  there  is  an  Injury  done  to  his  Franchife.  If  I 
thought  the  Right  of  Eledtion  was  concern’d  in  this  Cafe,  I would  go  as 
far  as  any,  for  I think  that  does  belong  to  the  Houfe ; but  I don't  tbink 
this  is  concern’d  in  the  prelent  Cafe. 

Sir  Thomas  LittUlors.  I fhall  be  {hotter  than  feme  imagine.  It  has  been 
difeourfed.  Whether  this  be  a Privilege,  or  a Burden,  Let  them 
think  it  a Burden  that  call  it  fo  : if  it  be  a Burden,  ’tis  filch  a Burden  3S 
fome  Men  fpend  a great  Part  of  their  Eftate  for,  as  if  it  was  a Privilege. 

I think  this  Rcfolution  which  is  propos'd,  tends  to  the  encouraging  one 
Alan  to  injure  another  Man’s  Franchife  without  any  Reparation,  which  I 
believe  is  not  verv  confiftent  with  Law,  or  Realon.  You  have,  no  doubt, 
a Power  of  punifhing  the  Offenders,  but  you  can’t  give  Damages : 1 
think  this  is  a plain  Cafe  j here  was  a Man  who  had  a Right  to  vote,  and 

was  not  admitted.. 

Members.  No,  no. 

Sir  Thomas  Littleton.  That  is  admitted  upon  the  Judgment  : For  the 
Cafe  is  made  upon  the  Right  ; and  if  he  had  not  prov’d  his  Right,  he 
could  not  have  recover’d.  Then  if  he  was  denied  his  Right,  nobody 
will  fay.  We  can  give  him  Damages.  What  would  you  have  a poor 
Alan  do,  come  with  a Petition,  and  fee  Counfel,  and  attend  the  Parlia- 
ment for  a Month  together  r The  Man  it  feems  thought  it  better  to  go 
this  way.  I think,  if  he  had  complain’d,  we  might  have  punilh’d  the 
Officer  ; but  for  Damages,  he  could  have  them  no  way  but  this. 

Suppofe  the  Judges  in  WtJlminfier-HaU  had  been  <•!  Opinion,  That  this 
Adtion  did  lie,  and  the  Conftablcs  had  brought  a Writ  of  Error ; What 
would  you  have  faid  in  a Cafe  where  a Man  had  been  denied  his  Privilege 
of  Voting,  and  the  Law  had  given  Damages,  if  the  Lords  had  faid  No, 
there  lhaTl  be  no  Adtion  ? I think  the  Lords  have  done  what  is  right,  I 
think  they  have  reliev’d  the  Perfon  injur’d  according  to  Juftice  ; and  it 
does  not  interfere  with  your  Rights,  for  be  founds  his  Adtion  upon  your 
Determination. 

Members.  No,  no. 

Mr.  Walpole.  Mr.  Freeman , 1 defirc  to  have  the  Queftion  read. 
Accordingly  Mr.  Freeman  in  the  Chair  read  the  Queftion  again. 

Mr.  Serj.  Hooper.  A Gentleman  that  fpoke  laft  but  one,  was  pleas’d  to 
fay.  That  if  he  thought  the  Right  of  electing  Members  was  any  ways 
concern'd  in  this  Queftion,  he  would  come  hcartilv  into  it : I know  not 
what  that  Gentleman  means  by  it,  but  believe  all  future  Eledtimis  will 
depend  much  upon  the  Determination  you  make  now.  If  you  give  the 
Lords  this  Juriklidtion  to  take  Cognizance  of  Matters  relating  to  Elec- 
tions, we  mult  come  to  them  to  know  whether  we  have  a Right  to  fit 
here.  One  Gentleman  faid,  he  could  not  tell  whether  the  fitting  here 
was  a Burden,  or  a Privilege,  i believe  it  is  a Privilege  to  fome,  who  by 
fitting  here  obtain  a good  Place;  but  I think  as  toothers,  it  may  be  look- 
ed upon  as  a great  Burden,  for  to  come  up  and  fpend  a great  deal  of  Money 
for  the  Publick  Service;  and  all  the  Privilege  that  I know  they  have  is, 
to  protect  their  Eftatcs,  and  ferve  their  Country. 

t here  is  no  extravagant  Thing  but  may  be  brought  into  the  Houfe  of 
Lords,  if  you  countenance  them  in  the  Jurifdidtion  they  have  now  taken 
upon  them.  Any  Action  whatfoever,  let  it  belong  to  any  Temporal  Ju- 
rifdiction,  may  be  there  determin’d.  I will  (till  fuppofe,  notwith Handing 
what  is  ohjedted  againft  the  Judges,  they  will  do  their  Duty;  but  TVtJl- 
minJler-Hail  is  now  no  Barrier ; for  whatever  is  there  determin’d,  may  be 
biought  by  Writ  of  Error  into  the  Houfe  of  Lords,  and  they  will  deter- 
mine it  as  they  think  fit.  In  the  Cafe  of  Seame  and  Barneerdijun,  the  Law 
was  taken  to  be,  that  Wejlminjlcr-Hall  had  not  a Right  to  intermeddle  in 
thefe  Matters.  What  the  n bath  fince  altered  the  Law,  unlefs  the  Lords 
have  the  Lcgiflative  Power  in  them?  Mid  that  I dare  fay  they  will  have, 
if  you  allow  them  this. 

This  I muff  take  Notice  of  from  the  Report  now  before  you,  that  here 
is  a Step  made,  which  if  it  had  been  made  in  another  Jurisdiction,  I fhould 
have  given  a hard  Name  to  ft. 

• I think,  in  the  firft  Place,  the  Party  fhould  be  brought  in  by  the 
Queen's  Procefs.  When  Errors  are  to  be  affign’d,  there  iifes  to  go  out  a 
Scire  Facias,  which  is  the  Queen’s  Writ ; but  here  is  only  an  Order  made, 
and  for  wbai  ? That  the  Party  fhall  join  lithe  upon  the  W rit  of  Error. 
Suppofe  there  had  been  a Releafe  of  Errors,  mull  nr  have  join’d  Iffue  up- 
on the  Errors  ? And  ye:  it  is  here  fo  ordered  before  the  Party  is  h-ard.  I 
fay,  if  they  have  a Jurifdidtion,  the  Party  ought  to  be  called  in  bv  Scirt 
Facias  : And  no  Judge,  or  Judicature  can  grant  Execution,  or  Procefs, 
but  it  mult  be  in  the  Queen's  Name.  As  for  your  Queftion,  I come 
heartiiy  into  it. 

Sir  William  Striciland.  Air.  Freeman,  I think  this  Queftion  depends  up- 
on two  Pas  ts,  and  1 beiieve  it  the  belt  way  to  divide  your  Quell  ion.  One 
Part  of  it  concerns  the  Rights  and  Liberties  of  this  Houle,  and  I think 
every  body  will  come  up  t<>  it : And  c>  I would  not  leflen  the  Privileges 
that  belong  to  the  Houle  of  Commons,  fo  I would  not  leffen  any  Privi- 
lege of  thi-  Commons  of  England , whom  we  here  reprefent.  As  one  are 
the  Privileges  of  this  Houfe,  fo  the  other  concerns  the  Liberties  of  the 
People  of  England,  who  cannot  otherwife  come  to  a Remedy  when  they 
are  abufed  in  this  Manner.  The  Gentleman  that  called  it  a hard  Service, 
if  he  would  tell  his  Country  fo,  1 believe  he  might  be  excus’d,  and  they 
would  fend  another  in  his  Room. 

Air.  Walpole  (afterwards  Sir  Robert,  and  Chancellor  of  the  Exchequer, 
and  afterwardsEarl  of  Orfortl).  1 will  trouble  you  very  little  at  this  Time  : 

1 think  the  Point  of  Learning  and  Law  hath  been  fo  well  fpoken  to  by 
thole  learned  Gentlemen  that  have  been  againft  the  Queftion,  that  if  I was 
able,  1 ftiould  fay  nothing  more  to  that.  But  I think  the  Queftion,  as  ’tis 
going  to  be  put,  is  not  right;  for  as  the  Qurfhon  Hands,  tho’  I cannot  give 
my  Negative  to  one  Part,  I think  ’tis  impoffible  to  give  my  Affirmative  to 
the  ether.  The  Matter  before  you  comes  to  this  angle  Queftion,  Whether 
you  will  encourage,  and  give  a Power  to  an  Officer,  be  he  whom  he  will, 
to  act  arbitrarily,  or  rather  chufe,  in  fuch  a Cafe,  to  do  fomething  in  Favour 
of  the  Electors  ? I am  fure,  if  1 defire  to  be  elected  by  rhofe  tr.at  had  the 
Right,  I would  never  give  the  Officer  an  Authority  to  the  Prejudice 
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of  the  Electors.  Where  you  come  to  fay,  that  the  foie  judging  of  the 
Qualification  of  the  Electors  belongs  to  the  Houfe  of  Commons  only, 
thofe,  1 apprehend,  sre  Words  of  too  large  Extent  and  ill  Conference. 
Suppofe  there  was  an  Aiftion  brought  upon  the  laft  Adi  of  Parliament,  for 
a faife  or  double  Return . 

Mr.  Freeman.  There  is  an  Exception  in  the  Quellion  as  to  that. 

Mr.  Walpole.  I know  there  is;  but  fuppofc  an  Action  is  brought  upon 
that  Statute,  the  Officer  may  have  proceeded  with  the  greareft  Impartiality, 
may  have  taken  the  Poll  with  thegreatell  Exa&nefs  and  Juftice,  and  there 
may  appear  to  be  an  equal  Number  of  Votes  for  each  Candidate,  whereupon 
he  maxes  a double  Return,  and  this  brings  it  to  be  determined  by  the  Com- 
mittee of  Elections,  and  they  vote  one  of  them  duly  eledted.  This  Gen- 
tleman that  had  the  Favour  of  the  Committee,  (though  afterwards  poflibly 
it  might  be  made  appear,  that  by  Bribery  or  Corruption,  and  at  a great 
Expence,  he  procured  himfelf  to  be  elected)  after  you  have  voted  him 
duly  deified,  he  hath  nothing  to  do  but  to  try  his  Aiilion,  and  fee  if  he  can 
make  his  double  Damages  amount  to  his  Expences.  The  firft  Thing 
he  is  to  do,  is  to  produce  the  Vote  of  the  Houfe  of  Commons  that  declar’d 
him  duly  elected,  contrary,  perhaps,  to  the  laft  Determination  in  Parlia- 
ment, which,  in  every  Place,  is  to  be  the  Guide  to  the  Returning  Officer. 
But  ftiall  there  then  be  given  in  Evidence  no  Qualification  of  the  Elec- 
tors ? Nothing  to  prove,  that  the  Perfcns  admitted  to  vote  were  qualified 
according  to  !uch  laft  Determination  ? Or  flull  that  Vote  of  the  Houfe  of 
Commons,  that  was  intended  only  to  bring  him  into  this  Houfe,  recover 
him  5 or  600  /.  Damages  ? I take  it  to  be  fo,  as  the  Law  Hands.  Now  it 
ought  to  be  fern  who  hath  the  greater  Number  of  legal  Votes,  and  whe- 
ther duly  qualified  ; and  in  that  Cafe  you  muft  fuffier  the  Matter  again  to 
be  tried  by  the  Court,  and  you  do,  in  fome  Meafure,  make  them  Judges 
of  the  Qualifications  of  the  Electors  ; if  it  were  otherwife,  they  could  not 
enquite  into  the  Majority  of  legal  Votes. 

What  happens  in  the  Cafe  of  3 Mayor,  may  be  in  the  Cafe  of  a Sheriff: 
If  a Mayor  or  a Conltable  may  deny  a Man  his  Vote  that  hath  an  uncon- 
troverted  Right  in  a Corporation,  a Sheriff  may  refufe  a Freeholder,  and 
ftrike  off  enough  to  make  a Majority  for  whom  he  pleafes.  You  had  once 
the  Cafe  before  you.  Whether  a Sheriff  could  refufe  a Scrutiny;  and  one 
or  two  Gentlemen  would  have  given  that  Power  to  a Sheriff ; but  a learn- 
ed Gentleman  thought  it  a dangerous  Queftion,  and  he  defired  to  come  to 
the  Merits  of  the  Elcdlion  ; and  that  was  determined,  and  you  voted  the 
worthy  Member  duly  eledlid,  and  thought  it  a da-  gerous  Thing  to  de- 
termine, Whether  tne  Officer  had  that  rower  one  YV ay  or  another?  I 
think  that  Part  of  the  Queftion,  which  concerns  the  Qualification  of  the 
Electors,  ought  to  be  left  out. 

Mr.  Frttman.  1 will  read  the  Queftion.  ( Which  be  did. ) 

Marquis  of  Hmtingtcn.  Sir,  1 think  it  is  a conftant  Rule,  where  a Quvf- 
tion  is  complicated,  ’tis  the  Right  of  every  Member,  if  he  defire  it,  to 
have  the  Queftion  divided,  and  I think  it  regular  to  do  it  by  an  Amend- 
ment; and  therefore  I fecond  that  worthy  Gentleman,  that  you  would 
leave  out  thofe  Words  that  relate  to  the  Qualification  of  the  Elciftors. 

Mr.  §ol.  Gen.  My  Lord  is  undoubtedly  right  in  what  he  defircs;  That 
if  there  be  any  Words  in  the  Queftion  to  which  Gentlemen  have  a Dif- 
I kc,  that  Queftion  is  not  to  be- put ; but  only.  Whether  thofe  Words 
flull  (land  Part  of  the  Queftion  : Therefore  if  thofe  Words  of  the  Qua- 
lification of  the  Electors  do  give  Offence,  it  muft  be  put.  Whether  they 
(hall  (land  Part  of  the  Queftion  ? But  I hope  at  the  fame  time  Gentlemen 
will  apprchenJ,  that  leaving  out  thofe  Words,  leaves  out  all  that  you  have 
debated  on. 

Sir  Chrijhpher  Mufgretve.  No  doubt  If  any  Queftion  is  complicated, 
Gentlemen  do  not  know  how  to  give  an  Affirmative  or  a Negative,  and 
you  muft  divide  it : But  1 hope  Gentlemen  will  confidcr  the  latter  Part 
of  the  Queftion  is  the  main  Thing  whereon  you  have  debated  ; for  if  you 
do  not  aflerc  that  you  have  the  Power  of  determining  the  Qualifications  of 
the  Electors,  you  give  up  the  Right  of  the  Commons  of  England : I do 
agree  that  the  Queftion  may  he  divided. 

Mr.  Freeman.  That  which  is  debated  now,  is,  Whether  thefe  Words 
(hall  Hand  Part  of  the  Queftion  ? 

Sir  Th'-mas  Merer.  Sir,  I think  the  Queftion  ought  to  be  divided. 

Mr.  Freeman.  The  Queftion,  as  1 have  it  upon  my  Paper,  is  this: 

“ That  according  to  the  known  Law  and  Ufage  of  Parliament,  neither 
the  Qualification  of  any  Elcftor,  or  the  Right  of  any  Perfon  elected,  is 
cognizable  or  determinable  cl  fewhere  than  before  the  Commons  of  Eng- 
land in  Parliament  affcmblcd,  except  in  fuch  Cafes  as  are  fpccially  pro- 
vided for  by  Aft  of  Parliament.” 

But  fome  Gentlemen  ate  for  leaving  out  thefe  Words,  [“  Neither  the 
“ Qualification  of  any  Elector,  or”J  So  that  I muft  put  a Queftion, 
Whether  thefe  Words  (hall  Hand  Part  of  the  Queftion  ? 

Members.  Aye,  aye. 

Then  Mr.  Freeman  put  the  Queftion,  and  the  Committee  divided. 

Teller  for  the  Ave’s,  Mr.  Gtd/hn,  215 

Teller  for  the  No’s,  Mr.  Wjldt,  ■ 97 

So  it  was  carried,  that  thofe  Words  (hould  Hand  Parc  of  the  Queftion. 

And  the  main  Queftion  being  put, 

Rtfclvtd, 

a.  That  according  to  the  known  Law  and  Ufage  of  Parliament,  nei- 
ther the  Qualification  of  anvEle&or,  or  the  Right  of  any  Perfon  defied, 
is  romvzableor  determinable  clfcwhcrc  than  before  the  Commons  of  Eng- 
land fn  Parliament  affembied,  except  in  fuch  Cafes  as  are  fpecially  provid- 
ed for  by  Aft  of  Parliament. 

Refolved, 

3.  That  the  examining  and  determining  the  Qualification  or  Right  of 
any  Elector,  or  any  Perfon  defied  to  l'ervc  in  Parliament,  in  any  Court 
of  Law,  or  d fewhere  than  before  the  Commons  of  England  in  Parliament 
affembied,  except  in  fuch  Cafes  as  are  fpccially  provided  for  by  A&  of 
Parliament,  will  expofe  all  Mayors,  Bailiffs,  and  other  Officers,  who  are 
oHiied  to  take  the  Poll,  and  make  a Return  thereupon,  to  Multiplicity 
of  Actio  s,  vexatious  Suits,  and  unfupportablc  Expences,  and  will  fubjefl 
them  to  different'and  independent  JurifJiftions,  and  inconfiftent  Deter- 
minations in  the  fame  Cafe,  without  Rdicf. 

Refoked, 

4.  That  Mai  them  Ajbby  having,  in  Contempt  of  die  Jurifdiction  of 
tliis  Houfe,  commenced  and  proftcuted  an  Aftiou  at  Common  Law  againft 
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William  IVhite , and  others,  the  Conftables  of  Aylejbury , for  not  receiving 
his  Vote  at  an  Election  of  Burgeffcs  to  ferve  in  Parliament  for  the  faid  Bo- 
rough of  Aylejbtoy,  is  guilty  of  a Breach  of  die  Privilege  of  this  Houfe. 
Rtfohed, 

5.  That  whoever  (hall  prefume  to  commence  or  profecute  any  Aftion, 
Indictment,  or  Information  at  Common  Law,  which  (hall  bring  ihe  Right 
of  Electors,  or  Perfons  defied  to  ferve  in  Parliament,  to  the  Determina- 
tion of  any  other  Jurifdiclion  than  that  of  the  Houfe  of  Commons,  except 
in  Cafes  fpccially  provided  for  by  Act  of  Parliament,  fucii  Perfon  and  Per- 
fons, and  all  Attornies,  Solicitors,  Counfellors,  Serjeants  atl^aw,  loli- 
eiting,  profecuting,  or  pleading  in  any  fuch  Cafe,  arc  guilty  of  a h gh 
Breach  of  the  Privilege  of  this  Houfe. 

Ordered , 

That  the  faid  Refolutions  be  fixed  up  on  IVeJlminJler- Hall  Gale,  figned 
by  the  Clerk. 

Thefe  Refolutions,  with  this  (to  wir, 

Refolved , 

j.  That  according  to  the  known  Laws  and  Ufage  of  Parliament,  it  is 
the  foie  Right  of  the  Commons  of  England  in  Parliament  affembied,  ex- 
cept in  Cafes  otherwife  provided  for  by  Act  of  Parliament,  to  examine  and 
determine  all  Matters  relating  to  the  Right  of  Eledions  of  their  own 
Members). 

Before  palled  in  the  Committee,  were  reported  to  the  Houfe. 

Mercurii , 26  Januarii , 1703. 

Mr.  Freeman  reported  the  five  Refolutions  agreed  to  by  the  Committee; 
the  firft  Rcfolution  was  not  oppofed,  but  after  die  fecond  Refolution 

That  according  to  the  known  Law  and  Ufage  of  Parliament,  neither 
the  Qualification  of  any  Ekdtor,  or  the  Right  of  any  Perfon  elected,  is 
cognizable  or  determinable  elfewhcrc  than  before  the  Commons  of  Eng- 
land in  Parliament  afleinbled,  except  in  fuch  Cafes  as  are  fpecially  pro- 
vided for  by  Act  of  Parliament) 

Was  read  the  fecond  time  by  the  Clerk,  the  Queftion  (according  to 
Order)  being  propofed  to  agree  with  the  Committee  in  that  Refolution, 
the  Marquis  of  Hartington  flood  up  in  his  Place,  and  fpoke  to  this 
Effedt: 

Marquis  of  Hartington.  I do  not  expect  the  Houfe  will  be  of  a different 
Opinion  from  the  Committee  ; but  I think  it  is  my  Duty,  when  I appre- 
hend what  you  are  doing  will  be  of  ill  Confequence  to  the  Conftitution, 
to  give  my  biffent  in  every  Step.  I think  it  will  be  dangerous  to  the  very 
Being  of  this  Houfe:  If  this  Maxim  had  been  allowed  formerly,  I think 
there  would  have  been  no  Need  of  taking  away  of  Charters,  and  of  Qua 
Warranto ’s  ; by  the  Influence  of  Officers  they  might  have  filled  this  Houfe 
. with  what  Members  they  had  plcafcd,  and  then  they  could  have  voted 
thcmfelves  duly  defied. 

Sir  William  Strickland.  Mr.  Speaker,  I cannot  agree  to  this  Rcfolu- 
tion;  1 think  it  deprives  the  People  of  England  of  their  Birth-right:  For 
they  who  have  Freeholds  in  any  of  your  Counties,  or  Freedoms  in  any 
Corporation,  have  as  much  Rignt  to  vote  in  Eleftions  to  Parliament  as 
they  have  to  their  Eftates.  And  if  any  Gentleman  would  fubjccl  them  to 
fuch  arbitrary  Proceedings,  that  a Sheriff’,  or  any  other  Officer,  may  de- 
ny them  litis  Privilege,  give  uie  Liberty  to  fay,  I inuft  be  always  againft 
any  fuch  Thing ; for  though  you  can  punifh  the  Officer,  you  cannot  give 
any  fatisfactinn  to  him  that  receives  the  Injury. 

Mr.  St.  John.  Sir,  I do  not  rife  up  to  trouble  you  long,  but  to  freak  to 
one  Point  that  was  mentioned  by  a Noble  Lord  over  the  Way.  I (Hail  be 
as  tender  as  any  Man  alive  of  doing  any  thing  againft  the  Liberty  of  the 
People;  but  1 am  (or  this,  bccaufc  I take  it  to  be  the  greatefl  Securi- 
ty for  their  Liberty.  The  Noble  Lord  was  plcafcd  to  take  Notice,  that 
in  the  Confequence  the  Crown  would  have  a great  Influence  on  thofe  that 
are  to  return  the  Members  of  the  Houfe  or  Commons  ; and  when  they 
were  in,  they  might  vote  for  one  another.  I cannot  think  that  the  Liber- 
ties of  the  People  of  England  are  fafer  in  any  Hands  below,  or  that  the  In- 
fluence of  the  Crown  will  be  ftronger  here  than  in  other  Courts. 

Marquis  of  Hartington.  I think  that  Gentleman  hath  not  ani'wered  what 
I faid.  I (bail  never  have  any  Sufpicion  of  any  that  fit  in  this  Houfis 
now;  but  when  thofe  that  have  no  Right  are  returned,  and  make  a Ma- 
jority, 1 think  it  will  not  b«  fitfe. 

Mr.  Ward.  I do  not  apprehend  that  Confequence  from  this  Refolution. 
I think  if  it  was  fo,  this  lliould  have  been  offered  before  the  firft  Refolu- 
tion w.is  paffed,  which  hath  palled  in  the  Houfe  and  Committee,  Nemine 
contradicente ; for  you  cannot  determine  the  Right  of  any  Members  fitting 
here,  without  determining  the  Right  of  the  Electors. 

Mr.  Lowndes.  1 cannot  but  think  it  w ill  be  harder  to  influence  this 
Houfe  to  get  an  ill  Vote,  than  it  will  be  in  another  Place:  However,  if 
lam  a Freeholder,  and  have  a Right  to  vote  in  a County,  or  a Freeman, 
and  have  a Right  to  vote  in  a Borough,  by  admitting  Perfons  to  vote  that 
have  no  Right,  it  may  be  as  much  Prejudice  t»  me,  for  that  may  make 
my  Vote  fignify  nothing:  And  there  is  as  much  Injury  one  Way  as  the 
other.  If  all  the  People  of  England , who  have  a Vote,  (hould  go  toge- 
ther by  the  Ears  in  WeJlminJltr-HaU , and  dilpute  there  who  has  a Right 
to  vote,  and  who  not,  I believe  the  Judges  of  the  Common  Law,  and 
Noble  Peers  of  the  other  Houfe,  would  be  glad,  in  a little  time,  to  reftore 
the  Right  where  it  is,  it  would  breed  fo  much  Confufion.  IF  Gentlemen 
are  not  (atisfied  already,  they  may  cafily  be  fo.  That  there  is  no  Defect  of 
Power  in  this  Houfe,  but  they  have  a rower  to  do  Juftice  in  all  Cafes  of 
Elections;  and  1 hope  every  Body  will  take  Care,  not  only  to  maintain 
the  Rights  of  the  People  that  lent  them  hither,  but  the  T rufl  lodged  in 
them,  which  they  cannot  depart  from  by  the  Rules  of  Juftice. 

Then  the  fecond,  with  the  other  three  Refolutions  paffed  in  the  Com- 
mittee, was  agreed  to  by  the  Houfe  without  a Dlvifion,  with  this  Amend- 
ment only,  o(  leaving  out  [af  Common  Law]  in  the  fifth  Refolution. 

But  the  Houfe,  though  they  voted  Ajbby  guilty  of  a Breach  of  Privilege, 
in  commencing  and  prolccuting  the  (aid  Action,  yet  there  having  been 
I no  Declaration  of  the  Houfe  in  that  Cafe  before,  they  made  no  Order  for 
| taking  him  into  Cuftodv,  as  ul'ual  in  Cafes  of  Breach  of  Privilege. 

Upon 


Printed  image  digitised  by  line  University  of  Southampton  Library  Digitisation  Unit 


( 125  ) I7°3"+- 


in  the  Great  Cafe  of  Afhby  and  W bite. 
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U pin  thefe  Proceedings  of  the  Houfe  of  Commons,  the  Houfe  of  Lords 
appointed  a Committee,  who  drew  up  The  Stale  of  the  Cafe  upon  the  Writ 
ej  Error  in  their  Houfe ; which  is  as  foiloweth  : 

fie  REPORT  of  the  Lords  Committees  appointed  ts  draw  up  The  Srate 
of  the  Cafe  upon  the  Writ  of  Error,  lately  depending  in  the  Houfe  of 
P,e  : v. herein  Matthew  Afhby  teas  Plaintiff \ and  William  White,  and 
liters.  Defendants.  With  the  Reflations  of  the  Houfe  of  Peers , relating 
thereunto  £. 

Ajhby  againft  Whin,  If  aP  f . 

'"pHE  Plaintiff  in  this  Action  declares.  That  the  26th  of  December,  in 
f the  12th  Year  of  King  Wiliam  the  Third,  a Writ  iffued  out  of 
Chancery,  directed  to  the  Sheriff  of  Buds,  reciting.  That  the  King  had 
ordered  a Parliament  to  be  held  at  WcjlmitJler , on  the  6th  of  February 
following  : The  Writ  commanded  the  Sherift’to  caufc  to  be  elected  for 
the  County,  two  Knights  ; for  every  City,  two  Citizens  ; and  for  every 
Borough,  two  Burge- lies ; which  Writ  was  delivered  to  the  Sheriff,  who 
made  a Precept  in  W rising,  under  the  Seal  of  his  Office,  directed  to  the 
ConfTblcs  of  the  Borough  of  Ayhfbury,  commanding  them  to  caufe  two 
Burgc-fl'es  of  the  faid  Borough  to  be  elected,  ifc.  which  Precept  was  deli- 
vered to  the  Defendants,  to  whom  it  did  belong  to  execute  the  fame.  By 
virtue  of  which  Writ  and  Precept,  the  Burgclies  of  chat  Borough  being 
fummmed,  did  alfi-mble  before  the  Defendants,  to  clc-61  two  BurgelTes; 
and  they  being  fo  aflcmbled,  in  order  to  make  fuch  Election,  the  Plain- 
tiff being  then  a Burgefs  and  Inhabitant  of  that  Borough,  being  duly 
qualified  to  give  his  Vote  at  that  Election,  was  there  ready,  and  offered 
bis  Vote  to  the  Defendants,  for  the  Choice  of  Sir  Thomas  Lee,  Bart,  and 
Simon  Moyne,  Efq.  and  the  Defendants  were  then  required  to  receive  and 
admit  of  his  Vote.  The  Defendants  being  not  ignorant  of  the  Premiffes, 
but  contriving,  and  fraudulently  and  malicioufly  intending  to  damnify 
the  Plaintiff,  and  to  defeat  him  of  that  his  Privilege,  did  hinder  him 
from  giving  his  Vote,  and  did  refufe  to  permit  him  to  give  his  Vote ; fo 
that  the  two  Burgdles  were  elected  without  any  Vote  given  by  the  Plain- 
tiff, to  his  Damage,  fjfi.  Upon  Not  Guilty  pleaded,  the  Caufe  went 
down  to  Trial,  and  a Verdict  was  given  for  the  Plaintiff,  and  Five 
Pounds  Damages,  and  alfo  Cofts. 

It  was  moved  in  the  Court  of  King' tr Bench,  in  Arreft  of  Judgment, 

That  this  Action  did  not  lie,  and  that  Point  was  argued  by  Counfcl, 
and  afterwards  by  the  Court. 

The  Lord  Chief-Julticc  Holt  was  of  Opinion,  That  Judgment  in  this 
Cafe  ought  to  be  given  for  the  Plaintiff;  but  Mr.  Juftice  Powell,  Mr. 

Jultice  Pewit,  and  Mr.  Jufticc  Gold,  being  of  a different  Opinion,  Judg- 
ment was  entered  for  the  Defendants : Whereupon  the  Plaintiff  brought  a 
Writ  of  Error  in  Parliament;  and  the  Caufe  being  argued  at  the  Bar  of 
ibe  Houfe  of  Lords  by  Counfel,  and  ten  of  the  Judges,  who  were  prcfent 
in  the  Houfe,  being  heard,  and  the  Matter  fully  debated  by  the  Lords  t, 
the  Houfe  was  of  Opinion,  That  the  Judgment  given  in  the  King'i- 
Jpgncb  was  erroneous,  and  that  the  Plaintiff  had  a good  Caufe  of  Adtion, 
and  ought  to  have  Judgment. 

To  maintain  this  Opinion,  thefe  three  Pofitions  v;ere  laid  down  : 

I.  That  the  Plaintiff,  as  a Burgefs  of  this  Borough,  had  a legal  Right 
to  give  his  Vote  for  the  Election  of  Parliament  Burgclies. 

I I.  That,  as  a neccffary  Confcquence  thereof,  and  an  Incident  infepa- 
table  to  that  Right,  he  mull  have  a Remedy  to  affert  and  maintain  it. 

III.  That  this  is  the  proper  Remedy  which  the  Plaintiff  hath  purfued, 
being  fupported  by  the  Grounds  and  Principles  of  the  ancient  Common 
Law  of  England. 

To  make  good  the  firll  Pofition,  That  the  Plaintiff  has  a legal  Right  to 
give  his  Vote  at  the  Ele&icn  of  BurgelTes  for  this  Borough,  it  was  faid. 

That  it  is  well  known,  the  Houfe  of  Commons  confilts  of  Knights, 

Citizens,  and  BurgelTes. 

The  Knights  of  Shires  reprefent  all  the  Freeholders  of  the  Counties. 

* Die  Lmirr,  S7  Mortis,  >704.  It  is  Ordered  hy  the  Lords  Spiritual  and  Temporal  it 
*d  to  draw  up  the  State  of  the  Care  upon  the  Writ  of  Error,  lately  depending  in  this  Houle,  wherein  Matthew  Ajhby  w 
dan!11,  and  the  Ucfolutions  made  this  Day  relating  thereunto,  Dial!  be  forthwith  printed  and  published, 
f Salkeld  » Reports,  fol,  19.  in  Cafe. 

J The  CASE  of  William  White,  Richard  Talleys,  William  Bell,  and  Richard  Ileydon,  Conftables  of  the  Town  of  Aylejbury,  in  the  CouDty  of  Buths,  in  the  Year  1700.  In 
a Writ  of  Error  brought  in  the  Iloufc  of  Lords  by  Matthew  Ajhby,  upon  a Judgment  given  for  the  Conftables  againft  him  in  the  Court  of  Queen’s- Bench,  laft  Michael  - 
mas  Term,  as  drawu  tip  by  their  Counfcl,  and  prefen  ted  to  the  Houfe. 

The  Plaintiff  Ajhby  being  a poor,  indigent  Perfon,  and  coming  to  fettle  in  AjlrJbury,  the  Overfcers  of  the  Poor  there  warned  him  out  of  the  Parilh,  unlefs  he  would  give  Se- 
curity to  rave  the  Parifli  harmlcfs,  and  to  that  Purpofe  complained  to  the  next  juftices  of  the  Peace,  to  get  an  Order  to  remove  him  ; whilft  this  Matter  was  in  Contro- 
vcify,  the  Election  for  Burgefl'es  of  Parliament  came  on,  and  the  faid  Ajhby  offering  himlelfto  be  polled,  the  Conftables  (now  the  Defendants)  refnfed  to  receive  him  to  poll, 
hein-  lin  their  Opinions)  no  fettled  Inhabitant  there,  nor  did  he  ever  contribute  to  the  Church  or  Poor,  either  before  or  fince  the  Election.  After  the  Election  Was  over, 
th-  l rd  Af  r brought  hi*  Action  on  the  Cafe  againft  the  Conftablea,  wherein  he  lets  forth,  that  he  had  Right  to  vote  for  BurgelTes  there,  and  that  at  that  Election  he  of- 
fered to  poll  for  Sir  Thomas  Lee  and  Mr.  Mayne,  and  that  the  Conftables  refund  to  receive  his  Poll,  to  his  Damage  of  zool. 

The  Corflables  pleaded  Not  Guilty,  and  thereupon  a Trial  was  had  at  the  Aflizes  at  Bucks,  and  Ajhby  got  a Verdict  againft  them,  and  had  Five  Pounds  Damages  given. 
Whereupon,  according  to  the  conftant  Courfe  of  that  and  all  other  Courts,  it  was  moved  in  Aircft  of  Judgment  in  the  Queen's- Bench,  where  the  Aflion  was  brought. 
That  notwithf.anding  the  VcrdiCt  which  only  feund  the  F;c£t,  yet  no  l'uch  Action  did  by  Law  lie  againft  the  Defendants ; and  after  fevcral  Arguments  at  the  Bar,  and  at  lalt 
»tthc  Bench,  Three  Judges  (againft  the  Chief  Juftice)  held,  that  the  A&ion  did  not  lie,  and  fo  Judgment  was  given  for  the  Conftables. 

And  now  the  Plaintiff  bath  brought  a Writ  of  Error  in  Parliament. 

The  Defendants  conceive  the  Judgment  in  the  Queef  s -Bench  well  warranted  by  Law. 

1.  No  fuch  Action  hath  ever  been  brought,  notwithftanding  the  many  Elections  that  have  been  controverted  every  new  Parliament ; whereby  ’tis  evident,  that  it  hath  been 
the  conftant  Opinion  of  all  Lawyers,  and  others,  in  all  Ages,  that  fuch  ACiion  would  not  lie. 

1.  Several  ACU  of  Parliament  have  been  made  to  give  Remedy  by  Actions  in  Wcjlmin/ler-tlall,  in  tome  particular  Cafes  of  Elections  to  Parliament,  Which  ihew  there  was 
no  Remedy  at  Common  Law  in  thofe  Courts.  . 

3.  There  never  were  but  Three  Actions  upon  the  Cafe  brought  hy  Candidates  for  falfe  Returns,  viz.  Arol/  s Cafe  in  the  late  Times,  and  Sir  Samuel  Baniardi/loni  Cafe, 
and  Onflow's  Cafe  in  the  Time  of  King  Charles  the  Second  ; in  all  which  Cafes  the  Defendants  prevailed  upon  the  Point  of  Law,  viz.  That  fuch  Adion  would  aotlie. 

And  if  fuch  Action  does  not  lie  for  one  elected,  much  lef*  will  it  lie  for  an  Elector. 

4.  To  fupport  every  ACiion  upon  the  Cafe,  there  mull  be  Damage  in  prafenti,  or  a Poffibility  of  Damage  in  futuro,  which  there  cannot  be  in  this  Cafe,  unlefe  it  be  pre- 
sumed, That,  contrary  to  the  Act  of  Parliament,  the  PJaintiff  was  to  have  Money  for  his  Vote. 

5.  If  there  was  Damnum  (which  there  is  not),  yet  it  cannot  be  pretended  there  was  Injuria  ; and  Damnum  ahfque  Injuria,  is  not  fuflicient  to  fupport  an  Action  upon  the 
Cafe.  As  at  the  Common  Law  : If  the  lawful  Patron  p re  fen  ted  his  Clerk  to  the  Bilhop,  and  he  refuted  to  admit  him,  it  is  conceived,  no  Afiiou  upon  the  Cafe  lay  againft 
the  Bidiop.  but  a ^uare  Impedit,  in  which  at  Common  Law,  no  Damages  were  given,  which  i>  a much  ftrongerCafe  than  this. 

6.  Tim 's  not  to  be  compared  to  other  Cafes,  where  the  Party  hath  no  Remedy  elfewhcre  than  in  Wejlminfier-llall  ; for  here  the  Plaintiff  hath  a proper  Remedy  bv  apply- 
ing to  the  Houfe  of  Commons ; it  being  ufuai  for  Electors,  who  think  themfelves  aggrieved  by  the  Chief  Magiftrates  in  an  Elcition,  to  petition  the  Houfe  of  Common’s, 
although  the  Election  is  uotconlefted  by  the  Candidates,  and  parliamentary  Caufes  are  to  be  determined  iu  Parliament : And  therefore, 

’ conceived.  That  fince  this  Matter  concerns  the  Election  of  Members  to  ferve  in  Parliament,  the  Courts  of  We/lmin/ler-IIaii  being  not  empowered  by  any  ACt  of 
Parliament  in  this  Cafe,  have  no  Cognizance  of  it ; but  the  Houfe  of  Commons  havelhe  Determination  of  it : And  this  JurifdiCtion  is  confirmed  to  them  bv  Parliament ; for 
by  the  A a 7 and  8 HI  111.  cap.  7.  If  any  Perfon  (hall  return  a Member  to  ferve  in  Parliament,  contrary  to  the  laft  Determination  in  the  Houfe  of  Common’s,  of  tbe  Right  of 
Elcftion  in  fuch  Place,  the  Ktuirn  Ihnll  he  .ui  iudged  a falfe  Return  : by  which  tis  evident,  that  the  Commons  are  tbc  only  Judges  in  all  Matters  where  the  Right  of  Elec- 
tion m.iy  come  in  queftiuD,  as  it  mull  of  Nccetlity  do,  in  all  Cafes  where  tlieQueftion  is,  who  are  the  Electors.  . 

X.  If  this  Adion  Ihould  prevail,  the  Chirf  Magiftrates,  in  alf  Places  where  Elections  are  made,  would  be  iu  aroiferaWe  Condition  upon  every  new  Parliament,  by  reafon 
cf  a Multitude  of  Aftiotis  which  probably  would  be  brought  againft  them  upon  all  contefted  Elections,  and  by  the  different  Judgments  that  poffibly  may  be  given  in  the 
Houfe  of  Commons,  2nd  in  We/imh/nr-ifall,  touching  the  fame  Election. 

0.  The  laying  it  to  he  d'  ce  faifo  hr  malitiofe  (which  arc  grown  to  lie  almoft  Words  of  Courfe  in  Actions  on  the  Cafe)  cannot  give  a JurifdiCtion  where  it  was  not  before  ; 
and  if  1 bofe  Words  iliall  be  liifHcient  by  bci  ng  anucxed  to  a Man’s  Intention,  almoft  all  a Man's  Actions  may  be  brought  into  Wtjlminflcr-Hail  by  thofe  Words,  and  fubjeCtcfi 
to  tbe  Power  of  a Jury.  Powys,  Can.  Rhippi. 
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Anciently,  every  the  leaft  Freeholder  had  as  much  Right  to  give  his  Suf- 
frage, as  the  greateil  Owner  of  Lands  in  the  County.  “"This  Right  was  a. 
Part  of  his  Freehold,  and  inherent  in  his  Perfon  by  Reafon  thereof,  and 
to  which  he  had  as  good  a Title,  as  to  receive  the  natural  Profits  of  his 
Soil.  This  appears  oy  the  Statute  of  8 H.  VI.  cap.  7.  which  recites  the 
great  Inconvenience  which  did  arife  in  the  Election  of  Knights  of  the 
Shires,  by  Men  that  were  of  fmall  Subftancc,  who  pretended  to  have  an 
equal  Right  with  Knights  and  Efquires  of  the  fame  County,  therefore 
that  Right  was  abridged,  and  confined  only  to  fuch  Freeholders  as  had 
Forty  Shillings  per  Annum  ; but  thereby  it  appears,  that  the  Right  which 
a Freeholder  hath  to  vote  in  the  Ele&ion  for  Knights  of  the  Shire  is  an 
original  and  fundamental  Right  belonging  to  liim  as  he  is  a Freeholder. 

The  fecond  and  third  Sort  of  Men,  which  compofe  the  great  Reprefcn- 
tation  of  the  People  of  England , are  Citizens  and  BurgelTes,  who,  though 
they  differ  in  Name,  yet  arc  in  Effence  and  Subftance  the  fame  ; for  every 
City  is  a Borough,  and,  as  fuch,  fends  Members  to  Parliament. 

There  are  two  Sorts  of  Boroughs,  the  one  more  ancient,  the  other  more 
modern. 

Of  the  firft  Sort  are  the  mod  ancient  Towns  of  England , whofe  Lands 
are  held  in  Burgage,  and  by  Reafon  thereof  had  the  Right  and  Privilege 
annexed  to  their  Eftates,  of  fending  Burgefl’es  to  Parliament. 

The  fecond  Sort  are  thofe  Cities  and  Boroughs  that  have  a Right  by 
Prefcription,  Time  immemorial,  or  by  Charter,  within  Time  of  Me- 
mory, to  chufe  Burgeffcs  for  the  Parliament ; both  thcle  are  upon  fevcral 
Foundations,  the  one  as  belonging  to  their  Burgages,  the  other  as  belong- 
ing to  their  Corporations  ; the  hrft  is  a real  Right  belonging  to  their 
Houles  and  Lands,  the  other  is  a perfonal  Right  belonging  to  their  Body 
Politick. 

As  for  the  firft,  it  is  fufficicntly  deferibed  in  Littleton's  Tenures,  Sell. 
162,  163,  164.  A Tenure  in  Burgage  is  a Tenure  in  Socage,  and  is 
called  a Tenure  in  Burgage,  becaufc  thefe  are  the  moft  ancient  Towns 
in  England,  and  from  thence  came  the  BurgelTes  to  Parliament,  and  they 
‘who  have  this  Privilege,  have  it  as  belonging  to  their  Eftates  or  Pol- 
feffions. 

The  other  Right  of  chafing  Parliament  BurgelTes  is  not  annexed  to 
any  Freehold  or  Eftatc  in  Poflcffion,  but  veiled  in  the  Corporation  of  the 
Place,  and  is  created  in  this  Manner,  viz. 

When  a Town  was  incorporated,  a Grant  was,  either  then  or  after, 
made  to  the  Body  Politick,  that  they  fhall  have  two  BurgelTes  for  the 
Parliament,  to  be  chofen  either  by  all  the  Freemen  and  Inhabitants  of  the 
Place,  or  fuch  a feledtcd  N umber  as  is  preferibed  by  the  Charter. 

The  Inheritance  of  this  Privilege  is  in  the  whole  Corporation  aggre- 
gate ; but  the  Benefit,  Pofleflion,  and  Exercife  is  in  the  Perfons  of  thofe 
who,  by  the  Conftitution  of  thofe  Charters,  are  appointed  to  elect. 

And  in  all  Cafes,  where  a Corporation  hath  luch  a Privilege,  the 
Members  thereof,  in  their  private  Capacity,  have  the  Benefit  and  Enjoy- 
ment thereof,  becaul'e  the  Corporation,  as  fuch,  is  not  to  be  reprefent!  d: 
For  it  is  not  neccffary  that  it  fliould  have  any  Eitate ; but  by  being  a Cor- 
poration, they  have  only  a Capacity  to  have  Eftates.  fanes  165.  Upward 
If  Fulcher.  For  as  the  Citizens  and  Freemen  of  a Puce  arc  incorporat- 
ed for  the  better  Government  of  thofe  of  the  Place,  fo  is  this  Privilege  of 
having  BurgelTes  given  for  the  Advantage  of  the  particular  Members 
thereof,  whofe  Eftates  are  to  be  bound  by  the  A£ts  of  their  Reprefentatives. 

And  therefore  the  Wages  of  Citizens  and  BurgelTes  were  always  levied, 
no:  upon  the  Eftates  or  Goods  of  the  Corporation,  but  upon  the  Goods 
and  Eftates  of  the  Members  thereof  §. 

It  appears  by  other  Inftances,  that  it  is  ufuai  and  proper  for  Corpora- 
tions to  have  Intercfts  granted  to  them,  which  enure  to  the  Advantage 
of  the  Members  in  their  private  Capacities.  Moore  832.  Sir  Thomas  Wal- 
ler verfss  Hanger.  The  King  granted  to  the  Mayor  and  Citizens  of  Lon- 
don, That  110  Prifage  be  taken  and  paid  for  Wines  of  the  Citizens  and 
Freemen  of  London.  This  enures  to  the  Benefit  of  every  Citizen  and  Free- 

Pnrliamcnt  Aflcmbled,  That  the  Report  made  from  the  Lords  Committee*  appoint- 
' ‘ Plaintiff,  and  William  White,  and  others,  Dcfen- 

Mattb.  Johnjon,  Cleric’  Parliamentor'. 
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man  of  London  for  his  own  Wines,  in  which  the  Corporation  of  the  City 
hath  no  Intercft. 

But  there  is  no  fuch  Notion  in  the  Law  of  England  as  a Right  with- 
out a Remedy. 

The  fame  Thing  appears  by  the  Cafe  of  Haller  and  Spattman,  i Sound. 
and  by  the  Cafe  or  tXUUtr  and  Walker.  Thcl'e  Inftances  make  it 
fufficicntly  appear,  that  though  the  Inheritance  of  this  Franchife  be  in  the 
Body  Corporate,  yet  it  is  for  the  Benefit  of  the  particular  Members  there- 
of : And  it  is  certainly  a great  Advantage  for  the  Men  or  Inhabitants  of 
a Place  to  chufc  Pcrfons  to  reprefent  them  in  Parliament,  who  thereby 
will  have  an  Opportunity,  and  be  under  an  Obligation,  to  reprclent  their 
Grievances,  and  advance  their  Profit. 

Of  this  Opinion  have  two  Parliaments  been,  as  appears  by  two  feveral 
Ails,  the  one  34  If  35  H.  VIII.  cap.  13.  the  other  25  Car-  J1-  cal>-  9- 
The  full  is  an  Ad  formating  Knights  and  Burgcfles  within  the  County 
and  City  of  Chtftcr , which  begins  in  this  Manner,  In  bumble  wifejhnv  to 
ysur  Majejly,  the  Inhabitants  of  jour  Grate's  County  Palatine  of  Cheftcr, 
That  they  being  excluded  and  ftparattd  from  your  High  Court  of  Parliament 
to  !]aVe  any  Burgejfes  within  the  ] did  Courts  by  Reafon  whereof,  the  Inhabitants 
ha-je  hitherto fujlair.ed  manifold  Lojfes  and  Damages , as  well  tn  their  Lands 
as  Goods  and  Codies  ; therefore  it  was  enabled.  That  they  fliould  have 
Knights  for  the  County,  and  Citizens  for  the  City,  of  Cbejler.  The  other 
A3,  which  conftitures  Knights  and  Burgcfles  for  the  County  Palatine  and 
City  of  Durham  recites,  That  the  Inhabitants  thereof  hitherto  had  net  that 
Liberty  and  Privilege  of  eleiling  and  fending  Knights  and  Burgejfes  to  the 
High  Court  of  Pari, ament. 

The  Application  of  thefe  Two  Afts  is  very  plain  ; the  firft  faith.  To 
be  excluded  from  fending  Knights  and  Burgefl'cs  to  Parliament,  is  a Da- 
mage to  Lands , Goods,  and  Body  : the  other  faith.  That  it  is  a Liberty  and 
Privilege  to  fend  them. 

Thus  the  Right  of  Eleftion  is  explained,  and  fhewed  to  be  a legal 


T*hat  of  clefting  Knights  of  Shires  belonging  to  and  inherent  in  the 


rrccnoiu. 

The  othcrof  electing  Burgcfles  is  belonging  in  fome  Cities  and  Towns 
to  the  real  Eftates  of  the  Inhabitants ; and  in  others,  is  veiled  in  the 
Corporation,  for  the  Benefit  of  the  particular  Members,  who  are  the  Elec- 
tors ; the  having  of  which  is  a great  Benefit  and  Advantage  to  the  People 
thereof,  and  will  prevent  great  Lofs  and  Damage  that  otherwife  would 


emue. 

II.  It  follows.  That  in  confequencc  of  this  Right  or  Privilege,  the 
Poffcflbrs  thereof  muft  have  a legal  Remedy  to  afleri  and  maintain  ir. 

It  was  laid.  That  there  arc  many  Rights  for  which  a Man  has  no  Re- 
medy by  the  Common  Law,  as  in  Cafe  of  a Legacy  given,  if  it  be  not 
paid,  the  Party  cannot  bring  an  Aftion  for  it.  This  is  very  true,  but  not 
applicable  to  the  prefent  Purpofe ; for  the  Conftitution  of  the  Englijh  Go- 
vernment has  wifely  dillributed  to  feveral  Courts  the  Determination  of 
proper  Caufes,  but  has  left  no  Subjcft,  in  any  Cafe  where  he  is  injured, 
without  his  adequate  Remedy,  if  he  will  <jo  to  the  right  Place  for  it.  If  a 
Man  will  feck  for  a Remedy  at  Common  Law,  for  a Legacy,  which  by  our 
Conftitution  is  to  be  recovered  in  the  Ecclcfiaftical  Court,  it  is  his  own 
Fault  if  he  do  not  recover,  as  it  would  be  if  he  fhould  begin  3 Suit  for 
Land  in  the  Court  of  Admiralty,  or  go  for  Equity  to  the  Common  Plea*.. 

He  who  lofcsor  quits  his  Remedy  lofcs  his  Right  ; If  a Man  has  a Bond 
for  Payment  of  Uue  Thoufand  Pounds,  he  has  no  Remedy  to  recover 
this  Money  but  by  Action;  there'uie,  ii  he  releafes  all  Actions,  he  lofes 
his  Right  to  t.i-  Moi.  -y-  he  caul,  he  has  given  away  the  Means  to  recover 
it.  Coke’s  6th  Rep.  58.  Bredman’s  Cafe.  If  a Man  purchafcs  an  Advow- 
fon,  and  at  the  next  Avoidance  fufiers  an  Ufurpation,  and  brings  not  the 
.'la are  Inspedit  in  Time,  he  hath  loft  all  manner  of  Remedy,  and  in  con- 
icqiir.Qce  his  Right,  to  which  neither  he  nor  his  Heirs  can  ever  be  reftored. 

Would  it  not  look  very  ftrange  in  a Conftitution  fo  formed,  chat  the 
Commons  of  England  have  an  undoubted  Share  in  the  Legiflativc  Au- 
thority, which  is  to  be  cxcrcilcd  by  their  Reprefcntatives  chofen  by  them- 
felvesj  in  which  every  Freeholder,  of  Forty  Shillings  per  Annum,  hath  a 
Right  to  rote  for  the 'County,  every  Citizen  for  a City,  and  every  Burgefs 
for  n Borough  ; that  if  the  Sheriff,  or  other  Officer,  who  is  to  caufe  the 
Election  to  be  duly  made,  fhall  hinder  or  deprive  3ny  of  thofc  Eicftors  of 
his  Right,  the  Pcrfon  injured  fliall  have  no  Remedy,  chough  the  Injury  be 
denc  to  fuch  a Right,  upon  the  Security  whereof  the  Lives,  Liberty  and 
Property  of  all  the  People  of  England  fo  much  depend  r 

1 hat  the  Defendants,  in  this  Cafe,  by  hindering  the  Plaintiff  from 
voting  have  done  ill,  cannot  be  denied  ; bccaufe  they  have  excluded  one 
who  has  a Right  from  his  Vote.  Then,  if  the  Law  doth  not  allow  an 
Action  to  the  Party  injured,  it  tolerates  the  Injury,  which  is  abfurd  to  fay 
is  tolerable  in  any  Government. 

There  was  much  Wright  laid  upon  the  Cafe  of  Ford  and  Hojkins , 
2 Cro.  388.  Mo.  842.  which  is,  that  where,  by  the  Cuftom  of  the  Manor, 
everv  Tenant  for  Life  might  name  his  Succeffor  for  his  Life,  whom  the 
Lord  is  to  admit ; if  one  be  named,  and  the  Lord  refufes  to  admit  him,  it 
was  held,  an  Action  on  the  Cafe  would  not  lie,  becaufc  the  Nominee  had 
no  Right  without  being  admitted.  But  the  Reafon  given  for  that  Opi- 
nion (hews  it  has  no  Relation  to  this  Cafe,  for  the  Plaintiff’s  Right  of 
voting  is  veiled  in  him  without  any  previous  Admittance ; therefore, 
though  it  fliould  be  r.  Law  that  no  Aftion  will  lie  for  not  giving  a Right, 
yet  certainly  an  Afiion  muft  lie  for  defrauding  and  injuring  a Man  to  en- 
joy a Right  that  he  hath. 

When  any  Statute  requires  an  Act  to  be  done  for  the  Benefit  of  an- 
other, or  to  forbear  the  doing  of  an  Aft,  which  may  be  to  his  Injury, 
though  no  Aaion  be  given  in  exprefs  Terms  by  that  Statute,  for  the  Omif- 
fion  or  Commiilion,  the  general  Rule  of  Law  in  all  fuch  Cafes  is.  That 
the  Party  injured  fliall  have  an  Action,  Coke  10.  Rep.  75.  The  Calc  of 
the  Marjhalfea,  12  Rep.  100.  Co.  Mag.  Car.  118.  This  is  a Maxim  al- 
lowed and  approved  of  in  all  Ages. 

There  is  the  fame  Reafon  where  the  Common  Law  gives  a Right,  or 
prohibits  doing  a Wrong  : But  in  this  Cafe,  An  Ad  of  Parliament  is  not 
wanting,  for  the  Statute  of  IVejl.  j.  cap.  5.  enaCts,  That  Elections  Jhall  be 


fret ; if  he  who  hath  a Righc  to  vote  be  hindered  by  him  who  is  to  take  hi* 
Vote,  or  to  manage  the  Eleftion,  that  Election  is  not  free,  fuch  an  Im- 
pediment is  a manifeft  Violation  of  that  Statute,  as  well  as  an  Injury  to 
the  Party  whofe  Vote  is  refufed.  This  Statute  of  IVejl.  t.  flirws  what 
Opinion  the  King  and  Parliament  had  of  the  great  Confequencc  it  was 
ro  the  whole  Realm,  That  People  fhould  have  their  Freedom  in  Choice; 
and  though  the  Common  L2W  was  the  fame  before,  as  appears  even  by  the 
Statute  itfelf,  the  Words  whereof  are.  Elections  ought  to  be  Free ; yet  it 
was  judged  nsceflary  to  add  the  Sanction  of  an  Act  of  Parliament  there- 
unto ; The  King  comer,  andeth  upon  great  Forfeiture , That  no  Great  Man,  or 
other , by  Force  of  Arms,  or  by  Malice  or  Menaces , Jbatl  dijlurb  any  to  max* 
Free  EleSien.  The  Defendants  did  not,  by  Force  of  Arms,  drive  the 
Plaintiff  away  from  the  Eleftion,  nor  by  Menaces  deter  him,  but  they 
did  malicioufly  hinder  him  (foil  is  charged  by  the  Plaintiff  in  the  Decla- 
ration, and  it  is  found  by  the  Jury  to  be  done  by  Fraud  and  Malice),  and 
fo  the  Defendants  are  Offenders  within  the  very  Words  of  the  Statute  of 
IVejl.  1.  Where  the  Law  is  fo  clear  as  to  the  Right,  and  the  Duty  fo 
flriCtly  enjoined  by  Act  of  Parliament  to  beobferved,  it  feems  a great  Prc- 
fumption  to  make  it  but  a light  Thing. 

It  being  apparcntchat  the  Plaintiff  had  a Right,  and  that  the  Defen- 
dants have  done  him  Wrong,  and  that  by  Contequcnce  of  Law  he  muft 
have  fome  Remedy  to  vindicate  his  Right,  and  to  repair  the  Wrong, 

III.  The  third  thing  to  be  fliewn  is.  That  the  Remedy  the  Plaintiff 
purfued  by  bringing  this  Action  is  the  proper  Remedy  allowed  by  the  an- 
cient Law  of  England. 

This  Aftion  is  that  which  is  called  in  the  Law  an  Aftion  upon  tlie 
Cafe  ; that  is,  founded  upon  the  particular  Cafe  of  the  Party  injured. 

The  Law  in  all  Cafes  of  Wrong  and  Injury  hath  provided  proper  and 
adequate  Remedies. 

1.  When  a Man  is  injured  in  his  Pcrfon,  by  being  beaten  or  wounded, 
the  Law  gives  him  an  Action  of  Trefpafs,  Affault  and  Battery;  if  by 
being  imprifoned,  an  Aftion  of  falfe  Imprifonmcnt. 

2.  If  his  Goods  be  taken  away,  or  Trefpafs  done  unto  his  Houfe  or 
Lands,  an  Action  of  Trefpafs  lies  to  repair  him  in  Damages. 

3.  If  a Man  hath  a Franchife,  and  is  hindered  in  the  Enjoyment  there- 
of, the  proper  Remedy  is  by  an  Adi  ion  upon  the  Cafe. 

The  Plaintiff  in  this  Cafe  hath  a Privilege  and  a Franchife,  and  the 
Defendants  have  diflurbed  him  in  the  Enjoyment  thereof,  in  the  moft  cf- 
fcntial  Part,  which  is  his  Right  of  voting. 

4.  Where  any  Officer  or  Minifter  of  Juftice,  intruded  with  the  Exe- 
cution of  theProcefs  of  Law,  does  an  Injury,  an  Action  of  the  Cafe  lies 
againft  him.  If  the  Sh'-rlfF  will  not  execute  a Writ  by  arrefting  the 
Party-Defendant,  or  taking  his  Goods,  the  Party  fhall  have  his  Action 
upon  the  Cafe,  bccaufe  he  refilled  to  do  his  Duty,  to  the  Plaintiff’s  Da- 
mage. 

The  Precept  which  the  Defendants  received  from  the  Sheriff*  in  this 
Cafe  was  founded  upon  the  King’s  Wr.t ; and  the  Defendants  are  com- 
manded to  caufe  two  Burgcfles  to  be  elected  for  the  Borough  of  Aylesbury , 
of  which  they  are  to  give  Notice,  and  to  admit  every  one  who  hath  a Vote 
to  make  ufeof  it  if  they  ref.ife  any  Man  to  vote  who  hath  a Right,  they 
aft  contrary  to  the  Duty  uf  their  G..».  c. 

It  was objefted,  Th?t  it  did  not  appear  that  the  Pcrfons  for  whom  the 
Plaintiff  voted  were  elected,  nor  that  they  would  have  been  cleftcd,  if 
his  Vote  had  been  admitted. 

The  Anfwer  is.  That  it  is  not  material  whether  the  Pcrfon  for  whom 
the  Plaintiff  voted  was  chofcn,  or  would  have  been  chofen,  if  his  Vote 
had  been  taken  ; his  Right  and  Privilege  is  to  give  his  Suffrage,  to  be 
a Party  in  the  Election  ; if  he  be  excluded  from  it,  he  is  wronged,  though 
the  Pcrfons  for  whom  he  would  have  given  his  Vote  were  elected. 

The  Right  of  Action  muft  accrue  upon  the  Ref u fa!  of  the  Vote,  and  is 
never  to  be  made  better  or  work  by  the  Return,  which  is  a Matter  ex  pojl 
facto. 

It  was  faid  in  the  arguing  this  Cafe,  That  the  Plaintiff  had  no  Da- 
mage; or  at  lcaft,  that  there  was  no  fuch  Injury  or  Damage  done  to  hitn 
as  would  fupport  an  Aftion. 

The  Anfwer  to  that  is.  That  the  Law  will  never  imagine  any  fuch 
thing  as  Injuria  fine  Damns.  Every  Injury  imports  Damage  in  the  Na- 
ture of  it.  If  a Man  pick  a Lock,  and  come  into  an  Houfe  without  the 
Confent  of  the  Owner,  perhaps  there  is  no  pecuniary  Damage  done  to  the 
Value  of  a Farthing,  yet  the  Owner  fhall  have  an  Aftion  againft  him, 
and  recover  Damages  for  the  Invaliou  of  his  l’ortcffinn  and  Property. 
There  are  many  Cafes  of  the  fame  Nature,  which  have  been  determined 
upon  this  Ground.  In  the  Cafe  between  Starling  and  turner , 24  Car.  II. 
in  Com.  Ban.  (fee  Ventris  full  Parc,  p.  206.)  and  afterwards  in  Ban.  Reg. 
The  Plaintiff  Turner , amongft  others,  flood  to  be  one  of  the  Bridgc- 
Mafters  of  London- Bridge,  which  Officer  s to  be  elected  by  a Common - 
Hall  of  the  City  of  London  : The  Queftion  was,  Who  had  the  created 
Number  of  Voices?  The  Plaintiff  demanded  the  Poll,  and  the 'Defen- 
dant, being  then  I.ord  Mayor  of  London,  reiufed  it  : It  was  adjudged. 
That  the  Aftion  was  maintainable  for  rc/ufing  the  Poll,  bccaulc  every 
Candidate  has  a Right  to  have  it ; and  though  perhaps  if  the  Poll  had  been 
granted  to  the  Plaintiff  in  that  Aftion,  it  might  have  been  againft  him, 
yet  the  Denial  of  that  Right  was  a godd  Ground  of  Aftion. 

Upon  the  fame  Reafon,  the  Cafe  2 q E.  il  l.  18.  was  determined  ; and 
alfo  tho  Cafe  of  Hunt  and  Dtvmon,  2 Cr.  478.  2 Rolls  21  ■ 

It  is  apparent  by  what  has  been  laid.  That  the  Plaintiff*  in  this  prefent 
Cafe  hath  been  injured,  in  being  denied  his  Right  ; and  no  good  Reafon 
canbeaffigned  that  fo  affects  this  C.sfe,  as  1 • make  it  differ  from  other 
Cafes;  though  to  that  Purpofe  feveral  Matt ••  rs  \v  -c  urged  and  infilled 
upon.  As  firft,  that  this  would  be  theOec.ifion  of  many  Aftions. 

If  that  be  fo,  there  is  the  greater  Ream:  fupport  this  Aftion, 

to  punifh  the  many  Wrongs  that  have  b erme,  which  will  pre- 
vent any  more  of  the  like  Nature.  If  Offences  multiply.  Remedies 
againft  them  ought  to  be  advanced.  If  other  Officers  of  Boroughs 
have  been,  or  fhall  be  jjuilty  of  the  like  Misfeafances  as  thefe  De- 
fendants have  been,  it  is  fit  they  fliould  be  liable,  as  thefe  Defendants  arc, 
' to  make  Satisfaction.  If  one  Man  be  beat  and  imprifoned,  is  it  any 

Objection 
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fc)l>je&idri  againft  his  having  an  Action,  becaufe  all  others  who  Qlall  be  as  An  Adlion  agaiofl  the  Matter  of  a Ship,  for  that  the  Ship.  !)  mg  in  tjie 

evilly  tr.-ated  as  he  hath  been,  (hall  have  the  like  Remedies  ? The  only  River  of  Thames , was  robbed,  was  maintained  upon  the  fame  Reafon  w 

Means  to  hinder  Corruptions  that  will  foon  become  frequent  amdngll  thofe  againft  a common  Carrier  ; yet  fuch  an  Adlion  was  never  kn-wn  until 
Officers  of ' Boroughs  and  Corporations,  is,  to  let  them  fee  that  they  are  23  Car.  II.  in  the  Cafe  of  Aloft  and  Slue.  1 Cr.  15.  Jena  03.  Palmer  313. 

6b.nox;ous  to  the  Law,  and  chat  their  Purfc-t  mo  ft  make  Satisfaction  to  Smith  anJ  Cra-Jhaut,  an  Action  of  the  Cafe  was  brought  tor  maliciiu.fly, 

all  whom  they  dial!  injure  in  this  Manner.  I:  i;  true,  if  one  A<9  which  and  without  any  probable  Caufc,  indidting  the  Plaintiff  of  Higb-Trca- 
tends  to  the  Injury  of  many  Pcrfons  be  committed,  no  one  Perfon  injured  fou:  This  was  the  firft  Adlion  that  was  ever  brought  in  fuch  a Cafe  ; 
fhall  be  allowed  to  have  an  Action,  becaufe  the  reft  might  have  the  fame,  and  yet  it  was  adjudged  maintainable  upon  the  fame  Reafon  as  upon  a 
Co.  5.  Rep-  72.  IVi/liaKi's  Cafe,  3 Cr.  664.  P intux  vor‘  Hevtmhn  ; as  malicious  Indictment  of  Felony.  2 Lev  r.z.  250.  Htming  and  Beal,  an 
the  Cafeof  not  faying  Divine  Service  in  a Chapel  of  a Manor  to  the  Lord  Adlion  of  the  Cafe  was  brought  againft  the  Mayor  of  a Town,  for  re- 
am! Tenants  ; or  for  Hopping  of  a Lane  or  Common-way,  becaufe  the  fufmg  the  Plaintiff  to  give  his  Vote  at  the  Choice  of  a new  Mayor  ; and 
Defendant  for  one  Adi  would  have  a Multitude  of  Suits  againft  him,  the  there  was  nor  any  Scruple  maoe,  but  that  the  Action  did  well  lie*  though 
Injury  alike  alfedling  a Multitude:  But  the  Refufal  of  every  Vote  is  a that  was  the  firft  Precedent. 

diitindt  Adi : The  Party  grieved,  whofc  Vote  was  denied,  can  only  bring  it  is  granted.  That  if  a Freeman  who  hath  a Right  to  give  h:s  Vote  for 

an  Adlion  for  the  Refufal;  :hc  others,  whofe  Votes  were  admitted,  are  the  Choice  of  a Mayor  be  denied  his  Vote,  he  may  maintain  an  Adlion 

not  concerned.  And  if  an  Officer  denies  an  hundred,  who  have  a Right,  upon  the  Cafe. 

ihefc  arc  a hundred  fevera!  Wrongs,  for  which  he  ought  to  be  liable  to  as  There  can  be  no  difference  between  that  Cafe  and  this,  unlefs  ic  can  be 

many  leveral  AQions.  As  if  a Man  will  make  it  his  Bufinefs  tolling  fuppofed  that  the  Right  to  vote  at  the  Election  of  a Mayor  is  of  higher 

Stones,  and  fhaLI  hit  a hundred  feveral  Men,  he  muft  make  Satisfaction  to  F.llimation  in  the  Eye  of  the  Law,  than  a Right  tochufe  Members  to  ferve 
them  ail  : But  furcly  this  is  lo  far  from  being  an  Objedtion,  that  it  is  a in  the  High  Court  of  Parliament. 

fttong  Argument  to  fupport  the  Action  : For  if  the  Mayor  or  Bailiff  of  a This  Adlion  is  not  only  founded  upon  the  Reafon  of  the  Common  Law, 

Borough  fh.il!  have  Liberty  to  refute  Men  who  have  Votes,  he  can  eaftlv  but  it  hath  the  Sandtion  of  an  AS  of  Parliament,  viz.  the  Statute  of 
make  a Majority  to  vote  on  his  Sid-:  and  then.  What  will  become  of  ff'e/J.  2.  cop.  24.  which  fays.  That  whenfoevtr  from  thenceforth  it Jhell fortune 
Eledlions  ? The  Officer  will  return  him  that  is  eledt.d  by  a Majority  of  in  Chancery,  that  in  one  Cafe  a fVrit  it Jour.d,  and  in  a like  Cafe  falii-  g under 
his  own  making,  by  excluding  the  Votes  of  others  that  have  Right.  like  Right,  and  wanting  like  Remedy , none  is  found , the  Clerk  of  the  Chance/ y 

This  would  encourage  Officers  to  be  partial  and  corrupt,  and  to  return  jhnll agree  in  making  a Writ,  and  hy  Confcnt  cf  Men  learned  m the  Law,  a 
divers  Perfons  to  be  elected  in  that  Manner,  who  at  leaft  muft  have  Pof-  IVrit  Jhall  be  made,  Itjl  it  jhould  happen  hereafter  that  the  King  s Court  might 
jeffion  in'  Seat-  in  the  Houfe  of  Commons  for  fome  time,  and  give  Voices  fail  in  minifirring  Ju/li.e  to  Complainants. 

in  the  maklngof  Laws,  and  impofing  of  Taxes,  until  the  Right  of  Elec-  The  Objedtion  moll  infilled  on  was.  That  this  is  a Matter  relating  to 
tion  be  determined.  Parliaments,  and  ought  to  be  determined  by  the  Law  and  Cuftom  of  Par- 

And  though  upon  hearing  the  Caufc  in  the  Iloufc  of  Commons,  this  liaments  and  for  that  Reaion  is  not  cognizable  in  the  Queen's  Courts. 
Matter  may  be  fet  right  at  I aft  ; yet,  what  can  compenfatc  for  tho  Mil’-  In  Anfwer  to  this  Objection,  it  was  flvewed,  firft.  That  this  Cafe  is  pro- 
chief  that  may  be  done  to  the  Kingdom  in  the  mean  time,  by  the  Votes  of  per  in  the  Nature  of  it,  to  be  determined  in  the  Queen’s  Court, 
thofe  who  fha'l  be  partially  returned,  and  arc  not  the  Reprcfcntativcs  of  2.  There  is  no  other  Provi (ion  made  for  the  Plaintiff,  who  is  highly 
the  People  of  the  Place  who  are  to  chufe  them  ? injured  in  his  Right,  but  by  bringing  his  Adlion  in  the  Courts  of  Law, 

Bcfides,  the  foremen tioned  Rule  againft  multiplying  Adrians  is  confined  that  have  Power  to  determine  of  Men’s  Lives,  Liberties  and  Propcr- 
to  fuch  ACts  where  there  is  another  Remedy  ro  be  had  ; but  where  there  ties. 

is  no  other  Remedy  but  an  Action,  the  \Vrong-dot-r  mult  anfwer  to  fo  Firft,  The  Cafe  in  the  Nature  of  it  is  proper  for  the  Queen's  Courts, 
many  fcvcral  Adiions  as  there  arc  Perfons  injured.  Suppofc  a Man  will  This  will  be  apparent,  if  the  feveral  Rights  of  elcdtirig  Members  to  ferve 

plough  up  the  Ground  in  which  a hundred  Perfons  have  a Common,  he  in  the  Hpufe  of  Commons  be  conftdcred. 

muft  anfwer  all  their  Adtiotis.  If  the  Inhabitants  of  a Town  have  a The  Right  of  chuftng  Knights  of  the  Shire  is  founded  upon  the 
common  Watering-place,  and  a Stranger  flops  the  Current,  whereby  Electors  Freehold.  Matters  o?  Freehold  are  determinable  originally  and 
the  Water  is  diverted,  every  Inhabitant  (ball  have  his  Adlion,  becaufe  there  primarily  in  the  Queen's  Court,  by  the  Rules  and  Methods  of  the  Com- 
is  n"  other  Remedy.  mon  Law,  by  a Jury  {‘worn,  and  by  the  Evidence  of  Witneff  s upon 

The  injured  Plaintiff  in  this  Cafe  has  no  other  Remedy  bcfides  this  Ac-  Oath:  And  as  the  Right  of  the  Freehold  is  determinable  there,  I'o  are 

tion;  no  Indictment  lie?,  becaufe  it  is  a perfonal  Wrong  to  the  Party,  all  Benefits,  Rights  and  Advantages  depending  thereupon,  or  belong- 

and  no  Wrong  to  the  Publick,  but  only  in  the  Confcquence  of  it,  as  an  ing  thereto.  0 

evil  Example ,°  which  tends  to  the  Encouragement  of  other  fuch  Officers  If  a Freeholder’s  Voice  be  refufed  by  a Sheriff,  what  is  it  fhould  hin- 
to  commit  the  like  T ranfgreffions : Nor  is  there  any  Danger  to  an  honed  dcr  the  Queen’s  Court  from  trying  and  determining  this  Matter,  like  all 
Officer,  that  means  ro  do  his  Duty;  for  where  there  is  a real  Doubt  other  Queftions  of  Freehold,  by  a Jury,  upon  the'Oaths  of  Witneffes, 
touching  the  Parties  Right  of  Voting,  and  the  Officer  makes  ufc  of  the  or  Evidence  in  Writing,  whether  the  Plaintiff’  that  fuppofes  himfclf 
bcfl  Means  to  be  informed;  and  it  is  plain  his  Miftake  arofc  from  the  wronged  was  a Freeholder,  or  not  ? 

Difficulty  of  the  Cafe,  and  not  from  any  malicious  or  partial  Defign,  no  The  R gilt  of  chufing  Citizens  and  Burgeffes  depends  cither  upon  Pre- 

J'iry  will  find  an  Officer  guilty  in  fuch  a Cafe,  nor  can  any  Court  diredt  feription  or  Cuftom,  or  upon  Letters  Patents;  thefe  are  alfo  primarily 

them  to  do  it  for  it  is  the  Fraud  and  the  Malice  that  intitles  the  Party  and  originally  cognizable  by  the  Queen's  Courts : Cuftoms  and  Prcfcrip- 
to  the  Action  : In  this  Cafe,  the  Defendants  knew  the  Plaintiff  to  be  a lions  arc  triable  by  the  Country,  that  is,  by  a Jury  of  Twelve  Men  of  that 
Burgefe,  3 nd  yet  fraudulently  and  maliciouily  hindered  him  from  his  County  where  the  Cuftom  is  alledged  to  be  : This  is  known  Law  in  all 
Ri-rht  of  voting  ; and  Juftice  muft  require  that  fuch  an  obftinate  and  un-  Cafes  without  Exception. 

jult  miniftcrial  Officcrfhould  notefcape  with  indemnity.  And  as  to  Letters  Patents,  if  pleaded  fpecially,  the  Court  muft  judge  of 

J That  the  Officer  is  only  miniftcrial  in  this  Cafe,  and  not  a Judge,  nor  them  ; and  if  either  Party  conceives  the  Court  hath  judged  amifs,’’ he  hath 
acting  in  a judicial  Capacity,  is  molt  plain;  his  Bufmcfs  is  only  to  exe-  his  Remedy  by  Writ  of  Etror,  ’til!  at  laft  it  comes  where  it  will  receive 

cute  the  Precept,  to  aflcmblc  the  Electors  to  make  the  Elcdtion,  byre-  a final  Judgment.  So  that  every  Right  which  an  Elector  can  have  is  pre- 

ceding their  Votes,  computing  their  Numbers,  declaring  the  Elcdtion,  per  for  the  Determination  of  the  Queen's  Courts.  There  are  various 
and  returning  the  Perfons  elected:  The  Sheriff,  or  other  Officer  of  a Bo-  Ways  of  Elcdtion  in  different  Boroughs,  but  they  all  depend  upon  Ch;-.r- 
rou'rh,  is  put  to  no  Difficulty  in  this  Cafe,  but  what  is  abfolutcly  neccf-  tersor  Cuftoms;  and  therefore  arc  not  more  difficult  to  detenninc  than 
fary°  in  all  Cafes  If  an  Execution  be  againft  a Man’s  Goods,  the  She-  other  Franchifes  or  Liberties  which  depend  upon  the  fame  Foundations, 
rift'  muft,  at  his  Peril,  take  Notice  what  Goods  a Man  has.  And  whereas  it  was  laid,  That  by  a late  Adi  of  Parliament  in  the  7 W 8 

Another  Objedtion  was  made  in  refpecl  to  the  Novelty  of  the  Adlion  ; IV.  III.  the  laft  Determination  ot  the  Houfe  of  Commons  concerning 
it  was  faid.  Never  any  fuch  Adlion  was  brought.  the  Right  of  Eledlions  is  to  be  purfued,  ic  amounts  to  no  more  than  this. 

In  Anfwer  to  this  Objedtion,  it  may  be  faid,  That  probably  there  have  That  the  Officer  who  is  to  make  the  Return,  is  to  take  Care  to  return  him 

not  been  many  Occaftoits  given  for  bringing  fuch  Suits.  It  is  to  be  tobeelcdlcd,  who  is  chofcn  by  a Majority  of  Eledlors  qualified  accnrd- 

h-iped  that  verv  few  have  ever  been  fo  prefumpruous,  as  to  dare  to  make  ing  to  the  laft  Determination  of  the  Houfe  of  Commons  ; if  he  docs  fo,  he 

an  obftinate  and  malicious  Refufal  of  an  undifputed  Vote.  If  the  Cafe  incurs  no  Danger,  he  is  not  liable  to  an  Action  ; but  the  Houfe  of  Cod.- 

has  happened  before,  perhaps  the  Party,  out  of  Conftderation  that  only  mons  itfclf  is  not  hound  by  that  Rule.  Now  fuppofe  the  Officer  will 
fmall  Damages  were  to  be  expedted,  might  be  difeouraged,  and  think  it  deny  a Man  a Vote,  who,  according  to  the  laft  Determination  there, 
better  to  acquiafcc.  And  it  is  probable,  the  ill-defigning  Officer  would  ought  to  have  one,  and  this  the  Officer  did  well  know,  what  is  it  hin- 
bc  at  leaft  fo  cautious  as  to  refufe  the  Votes  of  fuch  Perfons  only  as  he  tiers  him  that  had  Right  according  to  that  Determination,  from  bringing 
thought  bv  reafon  of  the  Mcannefs  of  their  Circumftances,  were  unable  his  Adlion  againft  the  Officer  who  hath  injured  him  ? It  cannot  be  ihiDAdt 
to  vindicate  their  Right.  It  is  not  every  one  that  has  fuch  a true  BngSJb  of  Parliament,  for  the  Queen’s  Courts  are  by  Law  the  firft  and  original 
Spirit  as  the  Plaintiff,  who  could  not  fit  down  meanly  under  a Wrong  Expounders  of  the  Statutes  of  this  Realm. 

done  to  him  in  one  of  the  moft  valuable  Privileges  of  an  Engiijh/r.an.  It  But  fccondly.  There  is  no  other  Court  of  Jurifdidlion  appointed  by 
is  not  the  Novelty  of  the  Aclion  that  can  be  urged  againft  it,  if  it  can  be  the  Law  of  England  for  determining  the  Right,  and  repairing  this  Iuju- 
fup ported  by  the  old  Grounds  antf  Principles  of  Law  : The  Ground  of  rv,  but  the  Courts  of  fVeJlminJler. 

Law  is  plain,  certain,  and  indeed  univerfal,  that  where  any  Man  is  injured  It  is  a general  Rule,  that  whoever  impeaches  the  Jurifdidlion  of  one 
in  his  Right,  by  being  either  hindered  in,  or  deprived  of,  the  Enjoyment  Court,  muft  intitle  fome  othcrCourt  to  have  a Jurifdidtion  of  that  Caufc  j 
thereof,  the  Law  give*  him  an  Adlion  to  repair  himfclf.  but  that  is  impoffible  to  be  done  in  this  Cafe. 

The  Cafeof  Hunt  and  Dowmem,  which  was,  16  Jet.  I.  Ann.  Dorn.  1618,  It  was  faid,  that  the  Determination  of  the  Right  of  EleSions  of 
of  an  Action  by  the  Landlord  againft  the  Tenant,  for  hindering  him  Members  to  ferve  in  Parliament,  is  the  proper  Bufinefs  of  the  Houfe 
from  fearching  his  Houfe  to  fee  whether  it  was  in  Repair,  was  never  of  Commons,  which  they  would  be  always  very  jealous  of ; and  ihisju- 
brouaht  before  that  tunc;  and  that  of  Turner  and  Starling  was  not  brought  rifdiction  of  theirs  is  uncontefted.  That  they  exercife  a great  Power 
»tiH  Car.  II.  ,n  ,haC  Matter>  for  they  oblige  the  Officer  to  alter  his  Return  scco.-d- 

The  Law  of  England  is  not  confined  to  particular  Precedents  ing  to  their  Judgment;  and  that  they  cannot  judge  of  the  Right  of 
and  Cafes,  but  confifts  in  the  Reafon  of  them ; which  is  much  more  Elcdtion,  without  determining  the  Right  of  the  Eleaors  ; and  if  Elec- 
extenfive  than  the  Circumftance  of  this  or  that  Cafe.  Ratio  Legit  tors  were  at  Liberty  to  protecute  Suits  touching  their  Right  of  giving 
ell  Anima  L/ris ; ttli  tadim  Ratio , ibi  idem  Jus , arc  known  Maxims.  Voices  in  other  Couits,  there  might  be  different  Judgments,  which  would 

J vo h.  vjn.  s 
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make  CnnfuGonf  and  be  difiionotirablc  to  the  Houfe  of  Commons,  and 
that  there  fere  fuch  .in  Action  was  a Breach  of  their  Privilege. 

As  to  cht  fe  Objection;,  Ccver.il  Anfwcrs  were  given. 

It  was  admitted,  That  the  Moufc  of  Common;,  esercjfe  a JuHfiliclion 
tn  determining  the  Right  of  Election  of  ihtir  own  Members  ; and  though 
the  Time  may  be  alfign’d,  when  that  Jurifdtfiinn  was  cxercifed  in  ano- 
ther Place,  yet  there  has  been  a Ufage  Ions  enough  to  hinder  that  Point 
from  being  drawn  in  Queltion.  efptcTally  ahrr  the  Sanfiion  given  to  it  by  I 
the  Afi  made  in  the  Seventh  Year  of  Kin;;  dl',  Ham's,  Reign. 

Buttho’it  be  true.  That  the  Merit  of  the  Election  of  a Member  be  a 1 
proper  Subject  for  the  Houfe  of  Commons  to  judge  of,  bccaufe  they  only 
can  give  t'nc  proper  and  moll  cffufiual  Kemrdv,  by  excluding  the  Ufur- 
per,  ami  giving  PufTiffion  of  the  Place  ro  h m who  has  tile  Right ; yet 
there  is  a gTer.i  Difference  between  the  Right  of  the  Elector*,  and  the  | 
Right  of  tlie  Elected  1 the  one  is  a Temporary  Right  to  a Place  in  Parlu-  I 
mint,  pro  h.n  via,  the  other  is  a Freehold,  or  a Franchifc:  Who  has  a 
Right  to  fit  in  the  Houfe  of  Commons  may  be  properly  cognizable  there  j 
but  who  has  a Right  to  chufc,  is  a Matter  originally  efiablilh’d,  even  be- 
fore there  is  a Parliament:  A Man  has  Right  to  his  Freehold  by  the 
Common  Law,  and  the  Law  having  annexed  his  Right  of  voting  to  his 
Frrrhold,  it  is  of  the  Nature  of  Ins  Freehold,  and  mull  depend  upon  it. 
The  fame  Law  that  gives  him  hi?  Right,  mull  d fend  it  for  him,  and  any 
ether  Power  that  will  pretend  to  take  away  his  Right  of  voting,  may  as 
will  pretend  to  take  away  the  Freehold,  upon  which  it  de  1 t d-. 

1 o fay  the  Plaintiff,  in  this  Cafe,  may  apply  to  lire  Houfe  of  Com- 
mons, is  not  fufficicnt,  unlcfs  proved  j never  any  finglc  Elector  of  any 
County  or  Borough,  3‘id  complain  to  the  Houfe  of  Commons,  that  he  was 
debarr'd  of  his  Vote,  and  drlire  them  to  determine  his  particular  Right. 
Sometimes,  feme  ol  thofe  who  have  Right  to  cliufe  in  a Borough  have 
complain’d.  That  Perfons  have  been  return’d  by  the  Officer  who  were 
not  duly  elected,  as  being  an  Injury  done  to  the  whole  Community  of 
the  Borough,  to  have  a Pcrfon  without  Right  lit  there  as  their  Rcprefen- 
tativc;  but  this  is  only  to  bring  the  Merits  of  the  Elefiion  in  Queftion, 
of  which  that  Houfe  hath  Cognizance,  and  therefore,  as  incident  and 
neerflary  thereto,  they  may  try  the  Right  of  Electors,  which  of  them,  by 
Cuftorn,  or  Letters  Patents,  have  Voices;  but  this  is  no  more  than  all  I 
Courts  have.  In  the  EcclrfiaitiCa)  Courts,  which  proceed  according  to 
the  Civil  Law,  if  the  Suit  be  originally  proper  for  their  Juril’diction,  they 
have  Power  to  determine  Things  foreign  thereto  ; as  if  Letters  Patent',  or  I 
Conveyances  of  L.nd>  come  in  Queltion,  though  primarily  and  original-  | 
ly  determinable  in  the  Courts  of  Common  Law.  Matrimony  is  properly 
under  the  JurifdiiHon  of  the  Ecclcfiafticnl  Court ; and  if  a Qucilion  urifes  1 
bciwicn  thc  fuppofed  married  Parties  in  their  Life-time,  or  upon  Dower 
or  Battardy,  ic  Mali  be  tried  anJ  determin’d  there;  But  when  an  Afiion 
is  brought  by  3 Man  anil  Woman,  fuppofing  her  to  be  his  Wife,  if  the 
Defendant  pleads  in  Abatement,  that  they  were  not  married,  it  fhall  be 
tried  by  a Jury  where  the  Action  was  brought ; fo  if  any  one’s  Title  to 
Lands  depends  on  a Marriage,  if  an  Action  be  brought  to  try  the  Title, 
the  Marriage  may  be  determin’d  by  a Jury.  This  inews  plainly.  That 
bccaufe  the  Houfe  of  Commons  may  determine  who  are  Fiedlers,  and 
who  arc  not,  incident!)?,  and  fo  far  only,  as  it  is  ncccflary  to  try  the 
Right  of  the  Election,  it  doth  not  follow,  that  when  the  Right  of  Elec- 
tion is  not  in  Qucflion,  they  can  try  the  Right  of  an  Elector. 

When  the  Right  of  the  Candidate  is  examin’d  in  the  Houfe  of  Com- 
mons, it  is  in  order  to  determine  which  Perfon  hath  the  Right  to  join 
with  them  in  the  making  of  Laws,  and  other  publick  Services;  ana  'll’, 
in  order  to  the  determining  this  Point,  the  Houfe  of  Commons  muff  judge 
of  the  Electors,  they  do  it  only  to  this  Purpole.  But  the  Courts  of  Law 
judge  of  an  Elector’s  Right  wholly  to  another  End,  as  it  is  a legal  Right, 
to  affert  that,  and  to  repair  in  Damages  the  Elefior  who  is  wrongfully 
hinder’d  from  excrei  fin  g it.  This  is  what  the  Houfe  of  Commons  can- 
not do,  nor  to  this  Day  was  there  ever  any  Application  made  to  them  to 
do  it,  and  it  may  be  rcafonably  fuppofed  they  will  not  now  begin  to  take 
it  upon  them. 

It  commonly  takes  up  a great  Part  of  the  Time  of  a Seffion,  to  de- 
termine the  Cafes  of  Elections,  btfore  they  can  be  fure  the  Houfe  is 
compofed.of  fuch  as  have  a Right  to  fit ; but  (houIJ  they  once  pretend  to 
take  Cognizance  of  particular  Men’s  Complaints,  in  order  to  decide  the 
Rights  of  Electors,  it  would  be  im’pofiiblo  for  them  to  have  any  Lcifurc 
to  employ  themfelves  about  ihe  j Irtiutt  & Urgtntia  N/gilia  Regni,  the 
Safety  and  Defence  of  the  Kingdom,  foe  which  the  Writ  calls-thcm  to- 
gether. It  is  granted.  That  the  deciding  of  the  Right  of  Electors  is  a 
Matter  of  ereat  Weight,  and  in  confequence  concerns  the  Lives  and 
Liberties  of  the  Subjefis  of  England-,  but  the  Law  hath  provided  a pro- 
per Remedy  to  be  purfued  in  the  ordinary  Methods  of  Jullicc,  a Remedy 
that  is  adequate,  where  Damages  may  be  recover’d.  The  Plaintiff,  in 
this  Cafe,  knew  he  had  a Right  by  Law  to  give  his  Vote,  and  when  he 
found  himfeif  deprived  of  it,  he  reforts  to  the  Law  for  his  Remedy  -.  And 
it  is  probable,  mod  of  the  Electors  of  England  will  be  of  his  Mind,  and 
think  it  for  their  Interell  to  refort  to  the  Courts  of  IVtflmin/itr-HaU , for 
aflerting  this  great  Right  of  theirs  upon  Occafion,  where  they  may  prove 
their  Cafe  by  WitneflTs  upon  Oath,  and  have  their  Damages  affefs’d  by 
their  Countrymen  duly  fworn ; nothing  of  which  can  be  done,  if  they  arc 
to  feek  fur  a Remedy  in  the  Houfe  of  Commons. 

Where  a Man  is  injured,  if  he  cannot  bring  his  Afiion  to  recover  the 
Thing  itfell  he  hath  loti  by  the  Injury,  the  Law  will  always  give  him 
Damages  in  Lieu  thereof. 

It  was  laid  in  the  Debate  of  this  Cafe,  That  Inftances  were  to  be  gi- 
ven, where  the  Party  injured  did  not  recover  Damages;  as  in  Cafe  where 
one  has  a Right  of  Prefcntation,  and  is  difturb’d,  he  could  not  recover 
Damages  at  the  Common  Law,  and  that  was  refembled  to  the  Right  of 
an  Elefior,  which  was  laid  to  be  only  a Right  of  Nomination.  But  the  , 
Anfwcr  to  this  Objefiion  is  plain,  there  the  Eaw  gives  the  Party  a Re-  I 
medy  to  recover  the  Prefcntation,  the  Thing  that  was  taken  from  him;  to  1 
which  he  is  reftored  by  the  Judgment ; but  in  the  prefent  Cafe  there  is 
no  Poffibrlity  for  the  Plaintiff  to  recover  the  Thing  he  has  loll,  which  1 


W3s  his  Vote  at  the  Election,  for  that  Election  is  over,  and  can  never 
be  had  again,  lb  tiiat  the  Plaintiff  cannot  polfibly  have  any  Reparation, 
unlcfs  it*b=  in  Damages,  and  this  Sort  of  Reparation  the  Houfe  of  Com- 
mons cannot  give  him. 

If  the  Plaintiff,  and  all  other  injured  Electors,  fhnuld  he  obliged  to  go 
to  the  Houfe  of  Commons  for  Satisfafiion,  it  may  be  reafonablv  fuppof- 
ed, the  Parlisment  may  be  diit>  Ivtd  before  it  could  come  to  his  Turn  to 
have  his  Caufe  heard  ; What  would  be  the  Ccnlrquencc  of  this  f If  the 
Plaintiff  mult  be  thereby  without  Remedy,  Would  not  the  Law  be  noto- 
riously ilefefiivc?  And  yet  none  will  lity,  that  another  Parliament  did 
eves  take  Cognizance  of  any  Injury  done  upon  Account  of  an  Eiefiion  to 
a preceding  Parliament : Bus  fuppofc  the  mx:  Houle  of  Commons  will 
determine  ir.  What  endiefs  Woik  would  the  Houfe  of  Commons  be  en- 
gaged in  i For  probably,  the  cn Cuing  Election  would  make  as  many  new 
One  ons  as  (hat  whuii  went  before,  and  which  the  Parliament  did  uoC 
live  long  enough  to  difpatch. 

As  to  what  was  objected,  that  the  fame  Matter  may  come  in  Qucilion 
in  the  Houfe  of  Commons,  where  it  may  be  determin'd.  That  this  Plain- 
tiff hath  no  Right,  fo  that  great  C .r.fufion  would  arife  from  different 
Judgments  in  different  Courts,  it  is  no  more  than  what  may  happen  cvc- 

3 Day  in  Wtflm inflir- Ha  //,  where  the  Icveral  Courts  may  be  of  various 
pinions  upon  the  fame  Qucflion,  and  yet  no  Hurt  is  done  to  the  Pub- 
lick  ; nnv,  this  is  no  more  than  hupp.  11s  often  in  the  H »ufe  of  Commons, 
where  the  Right  of  Election  in  the  lame  Borough  is  JccidrJ  different 
Ways  in  different  Parliaments,  and  they  do  not  think  themfelves  diflto- 
r.our’J  by  it. 

This  Contrariety  of  Judgment  c:n  never  appear,  for  the  Houfe  of 
Commons  never  gives  a direct  Judgment  on  this  or  that  individual  Elec- 
tor's Right  ; the  Voting  is  either  upon  a general  Qucilion  of  the  Compe- 
titors, ur  where  the  Right  of  Eiefiion  in  the  Borough  is  placed,  whether 
all  Inhabitants,  or  thole  under  a particular  Qualification  ; or  whether  the 
whole  Commonalty,  or  a fclcfied  Number  have  Voices,  and  all  thefe  arc 
but  Ways  and  Means  to  determine  the  Right  of  Elefiion. 

If  the  Houfe  of  Commons  judge  of  the  Right  of  a particular  Elector  at 
any  Timr,  it  is  only  pn  i/h  via,  fo  far  as  it  relates  to  the  particular  Cafe 
before  them  ; but  finely 'the  Houfe  never  thought  the  Elector’s  Freehold 
finally  concluded  thereby,  bccaufe  he  is  no  Party  to  that  Suit,,  his  Right 
came  not  there  in  Queltion  originally,  but  confequcntially,  in  a Caufc 
litigated  between  other  Perfons,  to  which  he  is  no  Patty  ; and  it  cannot 
be  agreeable  to  right  Reafon,  or  the  Principles  of  Law,  for  a Man’s 
Right  to  be  conctufivcly  determin’d  in  aCaui'e  between  other  Parties. 

And  after  all.  Where  is  the  Damage  to  the  Publick,  if  there  fliould  be 
a Variety  in  the  Determination  of  the  Houfe  of  Commons,  anJ  the  Courts 
of  Wiflminjhr  ? It  is  not  impoffiblc,  in  the  Nature  of  Things,  for  the 
Courts  of  Law  have  great  Advantages  which  the  Houfe  of  Commons 
want ; they  want  the  Help  of  Juries,  and  the  Power  of  giving  Oaths  ; 
and  they  ought  not  to  be  difuleafcd  with  their  Electors,  if  \faty  refort  to 
Courts  provided  with  thefe  Powers  for  aliening  their  Ri->ht  ol  Election, 
efpccially  when  it  is  confider’d.  That  the  Pcrfon  whofe  Pictenfions  the 
Houfe  of  Commons  approves  of,  will  fit  there,  which  is  all  they  are  con- 
cerned in  : They  arc  the  Elefic  1 ; and  it  would  be  ft  range  if  that  Ihould 
inticle  them  to  challenge  the  foie  Power  of  deciding  the  Rights  of  their 
Elefior  3,  which  is  indeed  to  chufc  their  Electors. 

It  was  urged  as  a great  Argument  againft  the  maintaining  this  Afiion, 
That  it  had  been  adjudged  in  the  Cafe  of  Mr.  Onflow,  in  the  33d  Year  of 
King  Charlie  the  Second,  (fccond  Van.  37.)  That  no  Aclion  did  lie  at  I 
Common  Law  for  a falfe  Return  of  a Member  to  fit  in  Parliament ; and  | 
that  in  the  Cafe  of  BarnarJiflon  and  Siam/,  it  was  adjudged  the  Candi-  I 
date  could  not  maintain  an  Afiion  againll  the  Sheriff  lor  a double  Return ; 
and  if  the  Perfon  defied  to  ferve  in  Parliament  cannot  maintain  an  Ac- 
tion againll  the  Officer,  it  was  urged,  a fortiori , That  the  Pcrfon  clcfi- 
ing,  who  perhaps  is  but  a Cobler,  ought  not  to  be  allowed  to  have  fuch 
an  Action. 

It  was  nnfwcrcd.  That  the  Law  of  England  lias  no  refpefi  to  Perfons : 

If  an  Elefior  be  a Cobler,  he  is  a Freeman  cf  England,  and  has  that  great 
Privilege  belonging  to  him,  ro  be  reprefented  in  Parliament.  It  was  re- 
membered, with  what  great  Variety  of  Opinion  among  the  Judges  that 
Calc  of  Sir  Samuel  Barnardiflon  was  determined,  and  what  an  Alarm  that 
Judgment  gave  to  the  Houle  of  Commons,  to  luch  a Degree,  that  in  the 
Seffion  of  Parliament,  1679,  a Committee  was  appointed  to  enquire  into 
it  as  a Grievance.  And  it  was  obferved,  That  the  great  Dcfi!rn  of  the 
Act  of  Parliament  made  in  the  feventh  Year  of  the  late  King  (vvbich  was 
often  mentioned  in  the  Debate  of  this  Cafe  to  other  Purpofes),  was  to 
cure  the  many  Jnconvcniencics  arifing  from  that  Judgment,  ar.d  the 
Judgment  in  Mr.  Onjlrw’s.  Cafe,  which  only  followed  Barndrdiflin’s,  and 
was  judged  upon  the  Authority  of  it.  But  there  is  no  Rcfemblancc  be- 
tween thofe  Cafes  and  the  Calc  of  an  Elefior.  In  Barnardifl.n's  Cafe  of 
a double  Return  of  Members,  the  Reafon  on  which  the  Judgment  was 
founded,  was,  That  a double  Return  was  no  Return  which’  the  Law 
took  Notice  of,  but  was  only  allowed  of  by  the  Cuilom  of  Parliament. 
When  an  Officer  who  doubts,  makes  a double  Return,  he  I'ubmilS  to  the 
Judgment  of  the  Houfe  of  Common* ; and  if  that  Houfe  admits  of  fuch  a 
Return,  as  they  had  often  done,  it  would  be  hard  the  Law  Ihould  fubjefi 
a Man  to  an  Afiion  for  fubmitting  a Matter  of  Fafi  (the  Truth  of  which 
the  Officer  doubts)  to  the  Determination  of  thol'c  who  have  a Jurifdifiion 
of  the  Matter,  and  approve  the  Manner  of  fuch  a Return. 

In  the  other  Cafe  of  a falfe  Return  of  a Member,  ftvrral  Reafons  may 
be  affi»ncd  for  the  Judgment,  which  are  not  applicable  to  the  Caie 
of  an  Elefior;  perhaps  it  might  be,  bccaufe  fuch  a Return  is  a nuni- 
feil  Injury  to  every  one  of  the  Elcfiors  (though  principally  to  the  Candi- 
date), and  therefore  it  might  fall  within  the  Reafon  of  Williamf s Calc 
above  mentioned.  That  every  Elector  might  fuc  him  ; and  therefore 
nme  of  them  fcverally  can  maintain  the  Afiion.  But  there  is  another 
Realbn  very  obvious,  bccaufe  the  Candidate  has  a proper  Remedy  to 
recover  his  Place,  from  which  he  is  excluded  bv  the  falfe  Return ; the 
Right  of  Election  is  cognizable  in  the  Houfe  of  Commons,  there  he  will 

recover 
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recover  his  Scat  iu  Parliament,  which  is  what  the  Law  has  the  principal 
Regard  to,  ami  there  is  no  Rcafou  he  fliould  have  auoth.r  Remedy  elfe- 
wherc- 

Ii  is  ahfurd  to  fay.  The  Elector's  Right  of  chu/ing  is  founded  Upon  the 
Law  and  Cullom  of  Parliament ; it  is  en  original  Right,  Part  of  die  Con- 
ftjmrion  Of  the  Kingdom,  as  much  as  a Parliament  is,  and  from  whence 
the  heroins  circled  to  ferve  in  Parliament  do  derive  their  Authority,  and 
can  have  no  other  but  That  which  is  given  to  them  by  tbofe  that  have  the 
original  Right  to  chuf=  them  ; this  doth  not  touch  the  Jurifdiction  claim- 
ed and  excrci  led  by  the  Houle  of  Commons,  to  try  the  Right  of  the  Flec- 
tion of  their  own  Members  ; they  who  pretend  to  be  admitted  to  fit  there, 
ought  to  make  out  their  Right  ro  the  Hoofs ; but  there  is  no  Ground  to 
infer  from  thence,  that  the  Houfc  hath  Power  to  try  or  determine  the 
Right  oJ  other  I’crfor.s  who  are  not  their  Members,  and  do  not  pretend  to 
any  Place  among!!  them. 

It  was  faid,  That  if  tins  ARion  were  allowed,  there  would  be  a Way 
found  out  for  the  Lords  to  let  themfelves  into,  to  judge  ol  the  Right  of 
the  Members  of  the  Houle  of  Commons  to  fit  there,  and  by  Parity  of  Rea- 
fou  to  judge  of  their  own  Privileges,  as  if  Acltpns  were  brought  for 
Words  fpoken  in  the  Houfc  of  Commons,  or  other  Things  happening  in 
that  Houle,  which  would  be  of  ill  Conlcqu-ncc 

Rut  it  was  faid,  in  the  fir  it  place.  That  this  Objection  was  little  appli- 
cable to  the  picfcnt  Cafe,  becauie  it  has  no  Relation  to  the  fitting  of  that 
Member,  fur  whom  the  Elector  who  brings  his  Action  gave  his  Vote. 

And  fecondly.  If  things  arc  fo  ordered  by  the  Confutation  of  the  Engliflt 
Government,  that  the  ultimate  Relate  in  pain:  of  Judicature  is  lodged 
with  the  Lords,  le:  the  Cafe  concern  what  it  will,  when  it  is  brought  be- 
fore them  by  Writ  of  Error,  they  are  bound  to  give  Judgment  one  way  or 
ot..cr  ; and  as  to  the  particular  loftancc  mentioned,  relating  to  WorJs 
fpoken  in  the  Houle  of  Commons,  it  was  faid  there  never  was  a greater 
Attempt  made  upon  Liberty  of  Speech  in  the  H >ufc  of  Commons,  than 
by  the  Information  brought  in  the  King's- Batch,  5 Car.  1.  again!!  Sir 
John  Eiiiil,  Denzil  Holies,  and  Benjamin  FaLntine,  E (quires,  for  Words 
fpokc  in  the  Houfc  of  Commons  ; they  pleaded  to  the  Jurililtcriou  of  the 
Court,  as  being  for  what  was  done  in  Parliament,  and  therefore  ought  not 
to  be  examined  or  punifhed  clfcwhcrc;  but  Judgment  was  given  again!! 
them,  and  great  Fines  impofed  upon  them  [Cm.  Car.  181].  In  the  Parlia- 
ment, which  met  in  1640,  tbefe  proceedings  were  taken  into  Confidcra- 
lion  with  great  Warmth,  and  the  8th  of 'July,  1641,  it  was  refolvcd  in 
the  Houfc  of  Commons,  That  the  exhibiting  of  that  Information  was  a 
Breach  of  the  Privilege  of  Parliament;  and  chat  the  overruling  of  the 
Plea  to  the  JurifdiiStion  of  the  Court,  and  the  Judgment,  and  all  that  fol- 
lowed thereupon,  was  again!!  the  Law  and  Privilege  of  Parliament ; and 
many  other  fevcrc  Votes  were  palled.  Thus  the  Matter  relied  ’till  after 
the  Reiteration  of  King  Charles  the  Second  ; but  when  Things  grew  to 
be  fettled,  and  there  was  Leifure  to  confidcr  the  Confequences,  ol  former 
Proceedings,  the  Houfc  of  Commons  began  to  think  that  thole  Votes  were 
not  to  he  depended  upon  as  a fufficienc  Security,  ill  a Cafe  ef  fo  high  a 
Nature,  fince  upon  Liberty  of  Speech,  all  Parliamentary  Debates  were 
founded  ; and  they  could  not  think  that  great  Privilege  fafe,  while  fo  fo- 
Icmn  a Judgment  Hood  in  Force,  Therefore,  in  1667,  the  Conliilcration 
of  this  Matter  took  up  a great  part  of  the  Sclfion,  and  the  bell  Expedient 
they  could  find  out,  was,  fiifl.  To  come  to  a Refolution  among  them- 
fclvi-.  That  the  Judgment  given,  5 Car.  I.  in  that  Cafe  was  an  illegal 
Judgment,  and  again!!  the  Freedom  and  Privilege  of  Parliament;  and 
then  to  prelent  this  Refolution  of  theirs  to  the  Lords  at  a Conference, 
which  was  done  10  December , 1667,  and  to  defire  their  Concurrence.  The 
next  Day  the  Lords  concurred  in  the  Refolution,  and  at  the  lame  time 
(which  was  a thing  aimed  at,  and  defired  by  the  Houfc  of  Commons) 
the  Lotlls  ordered  the  Lord  Holies  to  bring  a Writ  of  Error  in  Parliament, 
to  the  end  there  might  be  a judicial  Determination  of  that  great  Point, 
which  was  done  accordingly  ; and  on  the  15th  of  April,  1668,  that  Caufe 
coming  to  be  heard  in  Parliament,  the  Judgment  in  th n King's- Bench 
was  reverfed,  to  the  great  Satisfaction  of  the  Houfc  of  Commons. 

So  little  did  the  Houfc  of  Commons  entertain  Jealoufies  of  this  Lin, 
that  they  themfelves  reforced  to  the  Judicature  of  the  Lords,  in  the  Man- 
ner that  has  been  mentioned,  upon  fo  weighty  an  Occafion. 

It  was  objected,  that  many  inconvenicucics  would  follow,  if  this  Ac- 
tion were  allowed  ; but  they  were  very  fparing  in  giving  particular  In- 
ILnces  of  thofe  Inconvenicucics. 

But  nothing  is  plainer  than  that  by  the  Plaintiff’s  prevailing  in  this 
Action,  great  1 neon veniencies  will  be  prevented,  and  the  Subjects  Right 
and  Property  fecured  again!!  the  Partialities  and  Corruption  of  Officers, 
who  arc  trufted  in  a Matter  of  fo  great  Moment,  as  the  receiving  and  al- 
lowing the  Suffrages  upon  Elections. 

This  tends  to  encounter  falfe  Returns  in  the  fir  ft  Approach  ; and  to 
have  juft  Returns  is  all  the  Houfe  of  Commons  ought  to  defire. 

How  endiefs  would  the  Inconvenicucics  be,  if  this  A£lion  did  not  lie  ! 
How  frould  Occalions  of  Complaint  be  multiplied  ! The  Officers  who 
had  the  Return  would  become  the  Matters  of  Elections,  and  admit  and 
rejeii  Electors  as  they  plea  fed,  with  Impunity ; for  if  the'Et^tors  are  on- 
ly to  feck  for  a Remedy  before  the  Houfe  of  Commons  it  would  be  aRe- 
medy  worfe  than  the  Difeafe ; the  greateft  part  of  their  Cafes  would  never 
be  determined  for  want  of  Time ; and  they  who  could  get  theirCafcs  heard, 
could  have  no  Amends  ; that  is,  no  Damages  given  them  for  Reparation 
of  the  Wrong,  beildcs  the  Abfurdity  or  having  for  th:  moft  pan  the  Parties 
to  the  Injury,  thofe  who  lit  by  a falfe  Peturn,  Panics  to  the  Judgment. 

So  that  to  deny  this  ASion,  is  to  deny  the  Benefit  of  the  Law  in  a 
Matter  of  the  moll  tender  Concern  to  an  Englijhman. 

To  pretend  it  to  be  a Breach  of  Privilege  of  the  Houfe  of  Commons, 
for  an  Ele<ftor  to  feck  for  Remedy  at  Law,  if  he  be  wrongfully  excluded 
of  his  Vote,  is  very  ftrange. 

That  certainly  can  never  be  etteemed  a Privilege  of  Parliament,  that 
is  incompatible  with  the  Rights  of  the  People.  Every  Englijhman  is  in* 

• Mar  lit  t J Hr  Marti!,  1704.  Ordered,  Tint  all  the  Proceedings  in  relation  to  thi 
Reports  of  the  Conferences,  and  of  the  free  Conference,  be  printed. 

Ordered, 

That  Mr.  Sweater  do  appoint  the  Printer  of  the  laid  Proceedings  and  Repot  ti. 


titled  to  Repartition  for  the  Injuries  done  to  his  Rights  and  F ranch! fes 
in  the  ordinal y and  common  AUriu.ds  of  Juftice,  where  the  Juries  who 
tty,  ami  the  Wi indies  who  give  Evidence,  ate  to  he  upon  their  Oaths. 
Magna  Charts , Cap.  29.  is  'cry  cxpre&.  .V*  Freeman  flail  I.  iijjiijid 
of  hi s Freehold,  or  Liber  ties,  or  Free  Li./hms,  u/d.j)  by  the  lauful  'Judgment 
of  his  Peers,  or  by  the  LalV  of  the  Laud. 

By  the  lauj'-i  'judgment  of  the  Peers,  in  the  Cafe  of  a Commoner,  is 
meant,  by  a Jury  of  lawful  Men  upon  their  Oaths. 

If  one  be  injured  in  fuch  a Manner  as  the  Plaintiff  in  this  Adiion  hath 
been,  no  Man  can  fay  that  per  Legem  Terra,  by  the  Law  of  the  Land, 
lie  can  have  a Remedy  fur  Satisfaction,  and  nlferting  his  Right  in  the 
Houfe  of  Commons  ; if  there  be  any  fuch  Law,  it  mui!  be  either  Statute 
Law  or  Common  Law.  No  Statute  gives  him  fuch  a Remedy,  nor  doth 
the  Common  Law,  becaulc  that  is  conftant  Ul’age  for  Time  immemorial ; 
and  there  is  not  one  Precedent  can  be  produced,  that  ever  any  Man,  upon 
fuch  an  Occafion,  did  ever  apply  to  the  Houfe  of  Commons  for  Relief. 

Upon  the  Fourteenth  Day  of  January,  1703,  the  Houfc  or  Lords  re- 
verfed thejudgment,  and  gave  Judgment  that  the  Plaintiff  (hou hi  recover. 

This  State  of  the  Cafe  being  read  and  approv’d  of,  the  Houfc  came  to 
the  following  Refolution*,  viz. 

TT  is  Refolvcd  by  the  Lords  Spiritual  and  Temporal  in  Parliament  sf- 
1 fembled,  That  by  the  known  Laws  of  this  Kingdom,  every  Freeholder, 
or  other  Pcrfon,  having  a Right  to  give  his  Vote  at  the  Elccion  of  Mem- 
bers to  ferve  in  Parliament,  and  being  wilfully  denied  or  hiudered  fo  to 
do  by  tile  Officer  who  ought  to  receive  the  fame,  may  maintain  an  AAIon 
in  the  Queen's  Courts  again  ft  fuch  Officer,  to  afi'ert  his  Right,  and  re- 
cover Damages  for  the  Injury. 

TT  is  Refolvcd  bv  the  Lords  Spiritual  and  Temporal  in  Parliament  af- 
1 fembled,  T tut  the  afferting  that  a Perfon  having  Right  to  give  his 
Vote  at  an  Election,  and  being  hindered  fo  to  do  by  the  Officer  who  ought 
to  take  the  (sipej*  without  Remedy  for  fuch  Wrong  by  theordinary  Courfc 
of  Law,  is  dcllruitive  of  the  Property  of  the  Subject,  again!!  the  Freedom 
of  Elections,  and  maniicftly  tends  to  encourage  Corruption  and  Partiality 
in  Officers,  who  arc  to  make  Returns  to  Parliament,  and  to  fubjeiS!  the 
Freeholders,  and  other  Electors,  to  their  arbitrary  Will  and  Plcalure. 

I T is  Refolvcd  by  the  Lords  Spiritual  and  Temporal  in  Parliament  af- 
* fembled.  That  the  declaring  Matthew  Afliby  guilty  of  a Breach  of  Pri- 
vilege of  the  Houfe  of  Commons,  for  prolecuting  an  Atftion  again!!  the 
C'onilablesof  Aylesbury,  for  not  receiving  his  Vote  at  an  Ele&ion,  after 
he  had,  in  the  known  and  proper  Methods  of  Law,  obtain’d  a Judgment 
in  Parliament  for  Recovery  of  Iris  Damages,  is  an  unprecedented  At- 
tempt upon  the  Judicature  of  Parliament,  and  is,  in  effisft,  to  fubject 
the  Law  of  England  to  the  Votes  of  the  Houfc  of  Commons. 

TT  is  Rcfolved  by  the  Lords  Spiritual  and  Temporal  in  Parliament  af- 
A fembled.  That  the  deterring  tIc£!ors  from  profccuting  Actions  in  the 
ordinary  Courfc  of  Law,  where  they  are  deprived  of  their  Right  of  vot- 
ing, and  tc.-rifying  Attornics,  Sollicitors,  Counfellors,  and  Serjeants  at 
Law,  from  folliciting,  profccuting,  and  pleading  in  fuch  Cafes,  by  voting 
their  fo  doing  to  be  a Breach  of  Privilege  of  the  Houfe  of  Commons,  is  a 
manifell  afl'uming  a Power  to  controuT  the  Law,  to  hinder  the  Courfc 
of  Juftice,  and  fubjc-St  the  Property  of  Englijbmen  to  the  arbitrary  Votes 
of  the  Houfe  of  Commons. 

The  Declaration  and  Lenity  of  the  Houfe  of  Commons  to  AJhbi , had 
not  that  Effect  as  might  have  been  expected  ; for  before  the  then  follow- 
ing Scffions,  not  only  Execution  was  taken  out  upon  the  faid  Judgment, 
but  Mr.  Mead  brought  Actions  of  like  Nature  for  John  Petty,  John  Oviat , 
John  Paton,  Jun.  Henry  Baffle,  and  Daniel  Home,  hvrother  Inhabitants  of 
Aylesbury , for  being  denied  their  V otes  at  the  Elcflion  of  Members  to  ferve 
in  Parliament  for  the  faid  Borough  of  Aylesbury,  of  which  Complaint  being 
made  to  the  Houfc  of  Commons,  they  proceeded  as  follows  : 

All  the  Proceedings  in  relation  to  the  Aylefbury-  Men,  committed  by  the  Houfe 

of  Commons:  And  the  Report  of  the  Lords  Journal,  end  Reports  ef  the 

Conferences,  and  of  the  Free  Conference  *. 

Atari  is  21  die  Nevcmbris,  1704, 

A Complaint  being  made  to  the  Houfc,  That  Robert  Mead,  an  Attor- 
ney  at  Law,  had  proceeded  in  the  Caufe  of  AJhby  and  tVhite , and 
others,  fince  the  laft  Sclfion  of  Parliament,  and  taken  the  Defendants  in 
Execution,  in  Breach  of  the  Privilege  of  this  Houfe: 

Ordered , 

That  the  Matter  of  the  faid  Complaint  be  heard  at  the  Bar  of  this  Houfc 
upon  Thurflhty  Morning  next. 

Ordered, 

That  the  faid  Robert  Mead  do  attend  this  Houfe  upon  Thurflday  Morn- 
ing next. 

Jams  23  die  Nevcmbris,  1 704, 

The  Order  of  the  Day  being  read  for  the  hearing  the  Matter  of  rhe 
Complaint  again!!  Robert  Mead,  an  Attorney  at  Law,  for  having  pro- 
ceeded in  the  Caufe  of  Ajbby  and  ffhite,  and  others,  fince  the  laft 
Sclfion  of  Parliament,  and  taken  the  Defendants  in  Execution,  in  Breach 
of  the  Privilege  of  this  Houfc : 

Ordered, 

That  the  Hearing  the  Matter  of  the  faid  Complaint  be  adjourn'd  until 
T eefday  Sevennight. 

Ordered, 

That  the  laid  Robert  .Mead  do  attend  this  Houfe  upon  Tuefday  Seven- 
night- 

A further  Complaint  being  made  to  the  Houfe,  That  fince  the  Re- 
folutions  of  this  Houfc  the  laft  Sclfion,  upon  the  Cafe  of  Aflhby  and  If 'bit/, 

Jtlefivrj-Mcn,  committed  by  this  Houfe,  and  this  Report  of  the  Lords  Journal,  and 

Paul  Jodrell,  Cl.  Dorn.  Com. 

there 
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there  had  been  fcveral  new  Actions  brought  by  Jtbn  Pat/,  John  Oviat, 
John  Paton,  Junior,  and  Henry  ISaJJi , and  profccuted  by  the  faid  Robert 
Mead,  againft  the  Conftables  of  Aylesbury , in  Breach  of  the  Privilege 
of  this  Houfe : 

Ordered, 

That  the  Matter  of  the  faid  Complaint  be  alfo  heard  at  the  Bar  of  this 
Houfe  upon  Tuefdej  Scvennight. 

Ordered, 

That  the  faid  John  Paty,  John  Oviat,  'John  Paten,  Junior,  and  Henry 
Bajj't,  do  attend  this  Houle  upon  Tutfday  Scvennight. 

Ordered , 

That  Copies  of  the  Original  Declarations  in  the  faid  Actions  be  laid  be- 
fore this  Houfe. 

Veneris  2+  die  Novembris,  1 704. 

Ordered, 

That  Daniel  Horne,  a Plaintiff  in  one  of  the  Actions  brought  againft 
the  Conftablcs  of  Aylesbury,  of  which  Complaint  was  made  to  the  Houfe 
Yeftcrday,  do  attend  this  Houfe  upon  Tuejday  Scvennight. 

Mart  is  5 die  Decembris,  1704. 

The  Orders  of  the  Day  being  read  for  the  Hearing  the  Matter  of  the 
Complaints  of  fcveral  Breaches  of  Privilege  committed  by  Robert  Mead, 
John  Paty , John  Oviat,  'John  Paton,  Junior,  Henry  Bajfe,  and  Daniel 
Horne,  and  for  their  attending  this  Houfe : The  Serjeant  at  Arms  was 
called  upon,  to  give  an  Account  of  what  had  been  done  for  the  Summon- 
ing of  them  ; and  he  acquainted  the  Houfe,  that  his  Meffcnger  had  been  at 
Aylesbury,  and  left  a Copy  of  the  Order  at  Mr.  Mead's  Houfe,  and  at  his 
Chamber  in  Tbavies-Inn,  but  that  he  does  not  attend ; but  that  all  the 
other  Pcrfons  had  been  fummoned,  and  do  attend. 

And  thereupon,  Mr.  Arthur  Crabb  was  called  for,  and  brought  in  with 
the  Mace  to  the  Bar,  who  faid  : 

That  he  was  Attorney  for  the  late  Conftablcs  of  Aylesbury  in  five  feve- 
ral  Actions,  at  the  fcveral  Suits  of  John  Paty,  John  Oviat,  Jtbn  Paton, 
Junior,  Henry  Bajfe,  and  Daniel  Horne  : And  that  he  did  ferve  Mr.  Robert 
Mend,  the  6th  of  March  laft,  with  the  Rcfolutions  of  this  Houfe  of  the 
laft  Scffion  of  Parliament,  relating  to  the  Proceedings  in  the  Caufe  of 
AJbby  and  IVhite,  and  others,  by  giving  him  a Copy  thereof,  and  (hewing 
him  the  Rcfolutions  iigned  by  the  Clerk  of  this  Houfe  : And  that  he  af- 
terwards, t list,  thcioth  of  June  laft,  had  from  Mr.  Mead  Copies  of  five 
Declarations  in  the  faid  Adtions,  viz.  one  from  Mr.  Mead  nimfelf,  and 
the  otherfour  left  at  his  Houfe,  which  Mr.  Alead afterwards  owned,  and 
that  he  paid  Mr.  Mead  for  them  all. 

Which  Copies  of  Declarations  the  faid  Mr.  Crabb  produced  to  the 
Houfe,  together  with  Notice  in  Writing  from  the  laid  Mr.  Mead,  the 
22dof  y/</paft.  That  he  would  try  one  of  the  faid  A&ions,  but  not  the 
other  four,  at  the  then  next  Affiacs. 

And  then  he  withdrew. 

And  the  Notice  was  read. 

And  the  Copy  of  the  Declaration  between  Paty  and  IVhite  Id  aP  was 
alfo  read,  and  is  as  followcth  (a)  : 

Pafcha,  Anna  Tittle  Annm  Regina. 

Buds  If.  fOhanncs  Paty  queritur  de  Will’o  White,  Ric’o  Talboys, 
J Will’o  Bell,  Sc  Ricardo  Heydon,  in  Cuftod’  Mar’  &c.  pro 
co,  viz.  quod  cum  vicefimo  fexto  die  Decembris  Anno  Regni  Dora’  Wil- 
liel'  Tcrtii  nuper  Regis  Ang*  &c.  duodecimo c Cur’  Cancellar’  ipfius  nuper 
Regis  apud  Wcflm’  in  Com’  Mid’  cmanavit  quoddam  Breve  ipfius  nuper 
Regis  tunc  Vic’  Com’  Bucks  pred’  direft’  recitando  quod  diiSt’  nuper 
Rex  dc  advifamento  & aflenfu  Concilii  fui  pro  quibufdam  arduis  & ur- 
gentibus  negotiis  cund’  nuper  Rcgcm  Statum  & Defcnfioncm  Regni  fui 
Ang’  & Ecclcfie  Anglicane  conccrnen’ quoddam  Parliamentum  fuum  apud 
Civitat’  fuam  Wcftm'  fexto  dieFcbruarii  tunc  prox’  futur’ tencri  ordinavit 
& ibidem  cum  Prelatis  Magnatibus  & Proceribus  <!i£ti  Regni  fui  collo- 
quium habere  & traftatum  Idem  nuper  Rex  eidem  tunc  Vic’  Com’  Bucks 
predict*  Breve  precepit  firmiter  injungend’  quod  fa£ta  Proclamationc  in 
prox’  Com’  fuo  port  reception’  ejufd’  Brevis  tenend’  de  die  U loco  predict’ 
duos  Militcs  Gladiis  cinSos  magis  idoneos  Si  diferetos  Com’  pred’  & de 
qualibctCivitatc  Com’ illius  duos  Cives  & de  quolibct  Burgo  duos  Bur- 
genfes  de  dife.-etioribus  & piagis  fufficien'  libere  & indifferenter  per  illos 
qui  hujufmodi  Proclamation'  interforent  juxta  form’  Statut’  inde  edit'  & 
provif.  cligi  & nomina  corundcm  Militum  Civium  & Burgegfium  lie  el i- 
gend’  in  quibufdam  Indentur’  inter  ipfum  tunc  Vic'  Sc  illos  qui  hujufmodi 
Election’  interforcntindeconficiend'  licet  hujufmodi  eligend’  prefentes  fo- 
rent  vcl  abfentes  inferi  eofq;  ad  divtos  diem  & locum  venire  faccrct  ltaquod 
iidem  Milites  plcnam  & fufficien’  Poteftatem  pro  fs  & Communique  Com’ 
illius  ac  diifti  Cives  & Burgcnfes  pro  fe  & Communitate  Civitat’  Sc  Bur- 
gor’  pred’  divifim  ab  ipfis  haber’  ad  taciend’  Sc  confentiend’  hiis  que  tunc 
Ibidem  dc  Communi  Concil*  dicti  Regni  ipfius  nuper  Regis  (favente  Deo) 
contigerent  ordinari  fuper  negotiis  antediftis  Ira  quod  pro  dcfectu  potef- 
tat’  hujufmodi  feu  propter  improvidam  Election’  Militum  Civium  aut  Bur- 
genfiutn  pred'  dicta  negotia  infefla  non  remanerent  quovifmodo  & Elec- 
tion’ ill’  in  plcn’  Con/ipfius  tunc  Vic’  fact’  d.ftinetc  & aperte  tub  Sigillo 
fuo  & Sigillis  eorum  qui  Election’  ill’  interforent  eidem  nuper  Regi  in  tunc 
Cancellar*  fua  ad  di£t*  diem  & locum  certificaret  indilatc  remitten*  eidem 
nuper  Rcgi  alteram  partem  Indentur*  pred' eidem  Brcvi  cons’  una  cum 
Brevi  illo.  Quod  quidem  Breve  poftea  Si  ante  prcdi&um  fextum  diem 
Febr’  in  Brevi  pred’  mentionat’  fcil’  vicefimo  nono  die  Dcccmb’  Anno  duo- 
decimo fup’  di£to  apud  Burgum  de  Aylefbury  in  dicto  Com’  Bucks  cui- 
dam  Roberto ^Veedon  Arm'  adtunc  Vic’  ejufd'  Com’  Bucks  deliberat’  fuit 
in  forma  Juris  cxequend’  Virtute  cujus  quidem  Brevis  piedidtus  Robertus 
Wetdon  Vic’ Com’  Bucks  pred'  utprefertur  tunc  Sc  ibidem  exiften’  poftea 
& ante  pred  i£t' fextum  diem  Februar’ fcil’ tricefimo  die  Decemb’  Anno 
duodecimo  fup’  diSo  apud  Burgum  de  Aylefbury  pred'  in  didtoCom’  Bucks 
ferit  quoddam  prcceptum  fuum  in  Scriptis  tub  Sigillo  ipfius  Robert i 
Wecdon  Officii  fui  Vic’  Com’ Bucks  pred’ Conftabular’  Burgi  de  Aylefbury 
pred’ direct’  (recitand’  diem  Si  locuinParliamcnti  pred’  tenend’  pci  inde  cos 


reqtiiren*  Sc  cis  in  mandato  dans  quod  faSa  Proclamation^  infra  Burg'  pred' 
de  di-  & loco  in  eodem  Preeepto  recitat’  caufarent  libere  & indiftcrenter 
etig;  duos  Burgenfes  Burgi  ill’  dc  diferctioribus  Si  magis  fufficien’  per  ip- 
fos  qui  hujufmodi  Proclamztione  interforent  juxra  form’  Statut’  in  talib* 
cafib’  edit'  & provis'&  nom*  dictor’  Burgens’  fic  eiect’  licet  prefentes  fo- 
rent  vel  abfentes  inferi  in  quibufd’  Indentur’  inter  dictum  Vic’&  illos  qui 
haberent  intereffe  in  hujufm*  Election’  & quod  eos  venire  facerent  ad  diem 
& locum  ineodem  precept’  recitat'  Ita  quoddicti  Burgenfes  haberent  plea’ 
& fufficien’  poteflat’  pro  fe  & Communitate  Burgi  pred’  ad  faeiend’  & con- 
fentiend’ its  que  tunc  ibidem  dc  com’  Conciiio  dicli  Regni  (favente  Deo) 
contigerent  ordinari  fup’  negotiis  antedict’  Ita  quod  pro  defedtu  hujufmodi 
poreffat’  aut  proprer  improvidam  Election’  Burgenfiuin  pred’  di£ta  negotia 
infe&a  non  remaner’  Et  quod  Eledtion’  indilatc  eidem  tunc  Vic’  certifi- 
carent  mittend’  eidem  Vic'  alteram  partem  Indentur’  predict’  Precept’  an- 
nex’ ut  idem  Vic’  candcm  certificaret  diifto  nup’  Regi  n Cancellar’  fua  ad 
diem  & locum  predict'  Quod  quidem  Prcceptum  poltea  & ante  predict’ 
fextum  diem  Februarii  fcil*  eodem  tricefimo  die  Decemb'  Anno  duodecimo 
fup’  diet*  apud  Burgum  de  Aylefbury  pred'  in  dicto  Coin’  Bucks  eifdem 
Will’o  White  Ric’o  Talboys  Will’o  Bell  & Ric’o  Heydon  adtunc  Si  uf- 
que  ad  & poll  retorn’  cjufdem  Brevis  Conftabular’  Burgi  dc  Aylefbury 
predict’  exiften’  in  forma  Juris  exequend’  deliberat’  fuit  quibus  quidem 
Will'o  White  Ric’o  Talboys  Will’o  Bell  & Ric’o  Heydon  ratione  Officii 
fui  pred’  Conftabular'  Burgi  pred' executio  Precepti  ill’  de  jure  adtunc  & 
ibid’  pertinuit  Virtute  cujus  quidem  Precepti  ac  Vigore  Brevis  pred’  Bur- 
genfes Burgi  pred*  exiften’  in  ea  parte  debite  premoiiiti  poftea  & ante  pre- 
dial’ fextum  diem  Februarii  fcil’  fexto  die  Jan’ Anno  duodecimo  fup’  dicto 
apud  Burgum  dc  Aylefbury  pred*  coram  eifdem  Will'o  White  Ric'o  Tal- 
boys VVill’o  Bell  Si  Ric’o  Heydon  Conftabular’  Burgi  prcdi£l’  aflemblat’ 
fucr’  ad  duos  Burgenfes  pro  Burgo  ill’  eligend’  fecund’  exigentiam  Brevis 
& Precepti  pred’ ac  duran’  afleniblation’  ill’  ad  intention’  ill’  & antequam 
hujufmodi  duo  Burgenfes  Virtute  Brevis  & Precepti  pred’  eleiSli  fuer’  fcil’ 
die  & Anno  ult’  fup’  dicl’apud  Burg’  dc  Aylefbury  pred'  in  Com’  pred’ 
idem  Johannes  Paty  adtunc  & ibidem  exiften’  Burgcn’  & Inbabitan’  Burgi 
prediQ’ & Elecmozinas  ibidem  non  recipien’ fed  debite  qualificai' & inti- 
tulat’  exiften'  ad  fuffragium  fuum  ad  eligend’  duos  Burgenfes  pro  Burgo 
pred’  fecundum  exigentiam  Brevis  & Precepti  pred’  dand’  coram  eifdem 
Will’o  White  Ric’o  Talboys  Wi.'*o  Bell’  Sc  Ric’o  Heydon  quatuor  Con- 
Rabular’  Burgi  ill’  quibus  tunc  & ibidem  debite  pertinuit  ad  Suffragium 
ipfius  Johannis  Paty  de  & in  premiffis  capiend’  Si  allocand’  parat’  fmt  & 
obtulit  fuffragium  luum  dare  pro  eligend’  T.homam  Lee  Bap  & Simon 
Mayne  Ar’  duos  Burgenfes  pro  Parliamento  ill’  Virtute  Si  fecundum  ex- 
igentiam Brevis  Si  Precepti  pred’  ac  fuffragium  ipfius  Johannis  Patv  adtunc 
Si  ibidem  de  jure  debuit  admit'.i  & pred'  Will’us  White  R c’us  *Talboys 
Will’ us  Bell  & Ric’us  Heydon  fic  Conftabular'  Burgi  pred’  rune  & ibi- 
dem exiften’  adtunc  & ibidem  requifit'  fuer’  per  ipfum  Johan’  Paty  ad  fuf- 
fragium ipfius  Johan’  Paty  pred’ in  premiffis  recipicnd’  & allocand’  iidem 
tamen  Will'us  White  Ric’us  Talboys  Will’us  Bell  & Ric’us  Heydon  ad- 
tunc & ibidem  ut  prefertur  Conftabular’  Burgi  pred’  exiften’  prcmiffonim 
non  ignari  fed  machinan’  & fraudulent’  Sc  malitiofe  intenden’  eundem 
Johan’  Paty  in  hac  parte  dampnificare  & de  Privilegio  fuo  de  Si  in  pre- 
miffis pred’  impedire  Si  totalit’  fruftrare  eundem  Johan’  Paty  fuffragium 
fuum  in  ea  parte  dare  adtunc  & ibidem  obflruxcr’  fc  adtunc  & ibidem  peni- 
tus  recufaver’  ad  eundem  Johan’  Paty  fuffragium  fuum  pro  Sligend’  duos 
Burgenfes  pro  Burgo  ill’  ad  Parliament’  pred1  dare  permittend'  ac  fuffra- 
gium ipfius  Johan'  Paty  pro  Elcctione  ill'  non  rcceper’  neq;  allocavcr’  Ac 
duo  Burgenfes  de  Burgo  ill’ pro  Parliament'  pred’  (predi£lo  Johanne  Paty 
fic  ut  prefertur  cxclus’)  fine  aliquo  fuft'ragio  ipfius  Johannis  Paty  adtunc 
Sc  ibidem  Virtute  Brevis  Sc  Precepti  pred’  elccii  fuer’  in  enervation’  pred’ 
Privileg’  pred’  Johannis  Paty  de  Sc  in  premiffis  pred’  Unde  idem  Johannes 
Paty  dicit  quod  ipfe  dctcriorat’  eft  Sc  dampnmn  habci  ad  valcntiam  ducen- 
tar’  lib’  ac  inde  producit  Scctain  Sec. 

J.  Tomfon  prn  Quer.  7 p. 

Crab  per  ja.  Clofe  proDcf.  6kC* 

The  other  Declarations  were : 


Johannes  Oviat, 
Johannes  Paton,  Jim. 
Henry  Bajfe, 

Daniel  Horne, 


} 


Verfus 


{Thomas  Play  & 
aV  Conjlabu- 
lar’.  Burgi  de 
Aylesbury. 


And,  snutatis  mutandis,  were  the  fame  with  the  former  Declarations 
againft  IVhite  and  others  {b). 


Then  the  faid  John  Paty,  John  Oviat , John  Patsn,  Junior,  Henry  Bajfe, 
and  Daniel  Home,  were  feverally  called  in  to  the  Bar,  and  examined,  and 
then  withdrew. 

Refolved , 

That  it  appears  to  this  Houfe,  That  John  Paty  of  Aylesbury  has  been 
guilty  of  commencing  and  profecuting  an  ASlion  at  Common  Law  againll 
IVilliam  IVhite,  and  others,  late  Conftables  of  AyUthury,  fur  not  allowing 
his  Vote  in  the  Election  of  Members  to  ferve  in  Parliament,  contrary  to 
the  Declaration,  in  high  Contempt  of  the  Jurifduflion,  and  in  Breach  of 
the  known  Privileges  of  this  Houfe. 

Refolved, 

That  it  appears  to  this  Houfe,  That  John  Oviat  of  Aylesbury  has  been 
guilty  of  commencing  and  profecuting  an  Action  a*  Common  Lawaga  nft 
the  late  Conftables  of  Aylesbury , for  not  allowing  his  Vote  in  the  Elec- 
tion of  Members  to  ferve  in  Pari  ament,  contrary  to  the  Declaration,  in 
high  Contempt  of  the  Jurifdiclion,  and  in  Breach  of  the  known  Privileges 
of  this  Houfe. 

Refolved, 

That  it  appears  to  this  Houfe,  That  John  Patsn,  Junior,  of  Aylesbu- 
ry, has  been  guilty  of  commencing  and  profecuting  an  Action  at  Common 
Law  againft  tfie  late  Conftablcs  of  Aylesbury,  for  not  allowing  his  Vote  in 
the  Election  of  Members  to  ferve  in  Parliament,  contrary  to  the  Declara- 
tion, in  high  Contempt  of  the  Jur.fdi&ion,  and  in  Breach  of  the  known 
Privileges  of  this  Houfe. 


(el  Thi»  Declaration  of  Paty  relates  to  the  Elcftion  of  Members  to  ferve  in  the  Parliament  called  in  the  ittb  Year  of  his  late  Majeltys  Rcigo. 

( b)  Tlicfc  Declaration*  relate  to  the  Elc&ion  of  Member*  to  ferve  ia  the  Parliament  called  in  the  Firtt  Year  of  her  prefent  M.<jeffv*»  Reijn. 

Reft  vei. 
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in  the  Great  Cafe  of  Afhby  and  White. 


( *33  ) 


Rfihed, 


That  a appears  to  this  Houfe,  That  Henry  BaJJe  of  Aylejbnry,  has  been 
guilty  of  ci'tnrncacing  and  prof.cuting  an  Adrian  at  Common  Law 
agaiiifi  the  late  Goal  tables  of  AyU finny,  for  not  allowing  his  Vote  in  the 
Eic&ionof  Members  to  ferve  in  Parliament,  contrary  to  the  Declaration, 
in  high  Contempt  of  the  Juiifdi&ion,  and  in  Breach  of  the  known  Pri- 
vileges e.f  this  Houle. 

R. filled.' 

Tb-:-  it  appears  to  this  Houfe,  That  Dnniel  H;n:e  of  Aylesbury,  has  | 
bten  guilty  of  commencing  and  profecuting  an  Action  at  Common  Law 
a gain'll  the  late  ConiLbk-,  c,f  Aylesbury,  for  not  allowing  his  Vote  in  the 
flection  of  Members  to  ferve  in  Parliament,  contrary  to  the  Declaration, 
in  high  Contempt  of  die  J urifdicticn,  and  in  Breach  of  the  known  Pri- 
vileges of  this  Houfe. 

. Refihed, 

That  it  appears  to  this  Houfe,  That  Robert  Mead  has  been  guilty  of 
foliating  and  profecuting  (as  Attorney  at  Law)  divers  Actions  at  Com- 
mon Law  againil  William  White  and  others,  late  Conflables  of  Ayltf- 
hun-,  far  nor  allowing  divers  Votes  in  the  Election  of  Members  to  ferve 
in  Parliament,  contrary  to  the  Devi  . ration,  in  high  Contempt  of  the 
JurifdicHon,  and  in  Breach  of  the  Privileges  of  this  Houfe. 

Ordered, 

That  tf.e  faid  ‘John  Paly  be,  for  his  faid  Offence,  committed  Prifoncr 
to  her  Majc-fty’s  Gaol  of  Newgate ; and  that  Mr.  Speaker  do  iflue  his 
Warrant  accordingly. 

Ordered, 

That  the  laid  John  Oviat  he,  for  his  faid  Offence,  committed  Prifoner 
to  her  Majefty ’s  Gaol  ot  Newgate,  and  that  Air.  Speaker  do  iflue  his 
Warrant  accordingly. 

Ordei  ed, 

Thar  the  faid  J>hn  Palm  Junior  be,  for  his  faid  Offence,  committal 
Pri loner  n.  her  Majefty’s  Gaol  of  Newgate ; and  diat  Mr.  Speaker  do 
ifTue  his  Warrant  accordingly. 

Ordered, 

That  the  laid  Henry  BaJJe  be,  for  his  faid  Offence,  committed  Prifoncr 
to  her  Majelly’s  Gaol  of  Newgate ; and  that  Air.  Speaker  do  ifltte  his 
W arrant  accordingly. 

Ordered, 

That  the  faid  Daniel  Herne  be,  for  his  faid  Offence,  committed  Pri- 
fonvr  to  het  Majefty’s  Gaol  of  Newgate-,  and  that  Air.  Speaker  do  iflue 
his  Warrant  accordingly. 

Ordered, 

Tiv.it  the  Serjeant  at  Arms  attending  this  Houfe  do  take  care  that  the 
faid  Warrants  be  executed. 

Ordered, 

That  the  faid  Robert  Mead  be,  for  his  faid  Offence,  taken  into  the 
Cuilody  of  the  Serjeant  at  Amts  attending  this  Houfe. 


Joi'ii  i die  Februarii,  1704. 

Ordered, 

That  the  Keeper  of  Newgate  dn  To-morrow  Morning  bring  to  this 
Houfe  John  Paty,  John  Oviat,  John  Paton  junior,  Henry  Bafe,  and 
Daniel  Horne,  commuted  by  this  Houfe;  and  that  Air.  Speaker  du  ilfuc  his 
Warrant  or  Warrants  accordingly. 

Veneris  1 die  Februarii « 17C4. 

The  Houfe  being  informed.  That  the  Keeper  of  Newgate  attended 
(according  to  Order)  with  John  Paty,  John  Oviat,  John  Paton  Junior, 
Henry  Bojfi,  and  Dar.iel  Home,  committed  by  this  Houfe,  feveral  of  them 
were  fevcrjliy  called  in  and  examined,  and  then  withdrew. 

And  alfo  the  Keeper  and  his  Clerk,  and  Turnkey,  and  one  Edward 
Hill,  were  called  in  and  examined,  and  then  withdrew. 

Ordered, 

That  the  faid  John  Paty , John  Oviat,  John  Paton  Junior,  Henry  BaJJe, 
and  Daniel  Horne,  be  remanded  Pri  Toners  to  her  Majully’s  Prifon  of  New- 
gate ; and  chat  Air.  Speaker  do  iflue  his  Warrants  accordingly, 

Subbati  24  die  Februarii,  1704. 

The  Houfe  being  informed.  That  there  have  been  Endeavours  to  bring 
2 Writ  of  Error  on  the  Proceedings  in  the  Court  of  Queen’s- Bench,  upon  a 
Habeas-Ceipus  granted  there  for  the  Perfons  committed  by  this  Houfe  to 
Newgale  for  Breach  of  their  Privilege,  and  thereby  to  bring  the  Commit- 
ments of  this  Houfe  under  the  Examination  of  the  Houfe  of  Peers*  : 

Refilled, 

That  .in  humble  Addrcfs  be  prefented  to  her  Majefty,  humbly  to  lay 
before  her  Majefty  the  undoubted  Right  and  Privilege  of  the  Commons 
of  England,  in  Parliament  aflemblcd,  to  commit  for  Breach  of  Privilege  ; 
and  that  the  Commitments  of  this  Houfe  are  not  examinable  in  any  other 
Court  wnatfoever  : And  that  no  fuch  Writ  of  Error  was  ever  brought, 
nor  doth  any  Writ  of  Error  lie  in  this  Cafe.  And  that  as  this  Houfe  hath 
exprefl'cd  their  Duty  to  her  Majefty,  in  giving  Difpatch  to  all  the  Supplies, 
fo  they  have  an  entire  Confidence  in  her  Majefty’s  Goodncfs  and  Juflicc, 
That  "ihe  will  not  give  Leave  for  the  bringing  a‘ny  Writ  of  Error  in  this 
Cafe;  which  will  lend  to  the  overthrowing  the  undoubted  Rights  and 
Privileges  of  the  Commons  of  England. 

Ordered, 

That  the  faid  Addrcfs  be  prefented  to  her  Maiefty  by  fuch  Members 
of  this  Houfe  as  arc  of  her  M.i jelly's  mod  Honourable  Privy  Council. 

Refihed, 

That  ’ 

Profecuti  ...... 

Toners  committed  by  this  Houfe,  and  ftnee  thair  bang  remanded  have  en- 
deavoured the  procuring  Writs  of  Error,  are  guilty  of  confpiring  to  make 
a Difference  between  the  Lords  and  Commons  in  Parliament  aflemblcd, 
are  Diflmbers  of  the  Peace  of  the  Kingdom,  and  have  endeavoured,  as 
far  as  in  them  lay,  to  overthrow  the  Rights  and  Privileges  of  the  Com- 
mons of  England  in  Parliament  Aflemblcd. 


Ordered, 

That  a Committee  be  appointed  to  examine  what  Perfons  have  been 
concerned  in  foliating,  profecuting,  or  pleading,  upon  th’e  Writs  of 
Habeas  Corpus,  or  Writs  of  Error,  on  the  behalf  of  the  Pe.-fons  com- 
mitted to  Newgate  for  Breach  of  the  Privilege  of  this  Iloule ; or  what 
other  Pcrfinr.  have  promoted  or  abetted  the  fame. 

And  a Committee  was  accordingly  appointed ; and  th.it  they  do  meet 
this  Afternoon,  as  foon  as  the  Houle  ;s  rifen,  in  the  Spcaka's  Clum- 
ber, and  have  Power  to  fend  for  Perfons,  Papers,  and  Records ; and  to 
fit  dt  die  in  die/tt. 

Luntr  26  die  Februarii,  1704. 

Mr.  Secretary  Hedges  acquainted  the  Houfe,  That  their  Addrcfs  of 
atunluy  laft,  in  relation  to  the  Writs  of  Error  therein  mentioned,  having 
been  prefented  to  her  Majefty,  according  to  Order,  her  Majefty  was 
plea  fed  to  give  this  gracious  Anfwerj  viz. 

Her  M.ijjly  is  much  troubled  to  find  the  Houfe  of  Commons  of  Opinion , 
That  her  granting  the  Writs  of  Error , mentioned  in  their  AJ.tr. -ft, , is  again/} 
their  Privileges,  of  which  her  Ahjejiy  will  always  be  ns  tender  us  of  h/r  own 
Prerogative  ; and  therefore  the  Houfe  of  Commons  may  depend,  her  Alajjly 
will  not  do  any  thing  to  give  tbestfaiey  juft  Qccajim  ef  Cimplaitst : But  ' tins 
Alatter , relating  it  the  Caurft  of  judicial  Pruecnings,  being  of  the  higbe/1  Im- 
portance, her  Mnjfly  thinks  it  ntcejfi.n  h weigh  and  cwjider  very  care  fully 
what  may  be  proper  for  her  to  dt  in  u thing  of  fi  great  a Content. 

Refihed,  That  this  Houfe  will  take  her  Majefty’s  Gracious  Attfwcf 
into  Confideration  To-morrow  Morning. 

The  Earl  of  Dyfirt  reported  from  the  Committee  appointed  to  examine 
what  Perlons  have  been  concerned  in  foliciting,  profecuting,  cr  pleading 
upon  the  Writs  of  Habeas  Corpus,  or  Writs  of  H*ror,  on  the  behalf  of 
the  Perfons  committed  to  Newgate  for  Breach  of  the  Privileges  of  this 
Houfe,  or  what  other  Perlons  have  promoted  or  abetced  the  fame,  the 
Matter  as  it  appeared  to  them ; which  they  had  directed  him  to  report  to 
the  Houfe,  which  he  read  in  his  Place,  and  afterwards  delivered  in  at 
the  Clerk’s  Table,  where  the  fame  was  read,  and  is  as  foil. .wroth  ; 

Upon  the  Examination  of  feveral  Perfons,  it  appeared  to  the  Com- 
mittee, That  Mr.  Alexander  Denton  (afterwards  Mr.  Juflicc  Denton) 
moved  in  the  Court  of  Queen’s- Bench  for  the  Writs  of  H.btot  Corpus , on 
behalf  of  the  Perfons  committed  to  Newgate  for  Breach  of  the  Privileges 
of  this  Houfe  l. 

That  Mr.  Serjeant  Hoik  moved  in  the  Court  of  Queen's- Bench,  to 
(horten  the  Day  for  the  Return  of  the  faid  Writs. 

That  Mr.  Francis  Page  (afterwards  Mr.  Juflicc  Page),  Mr.  James 
Aftteniague,  Mr.  Nicholas  Lechmtrt,  and  Mr.  Ahxander  Denton,  pleaded 
on  the  Returns  of  the  faid  Writs. 

That  Mr.  James  .Mount ague  (late  Lord  Chief  Baron),  and  Mr.  Nicholas 
Lrchmrre  (late  Lord  Leehmere)  attended  as  Count'd  at  the  Lord  Chief 
Juflicc //a/r’s  Chamber,  to  confidcr  what  Entry  fhould  be  made  of  the 
Remittitur. 

HMisgJhead,  a Mcflenger  attending  this  Houfe,  informed  the  Com- 
mittee, I hat  he  endeavoured  to  ferve  the  Summons  upon  Mr.  Lee  of  Cle- 
ment s- Inn  ; but  not  meeting  with  him,  he  llicv/ed  his  Clerk  the  original 
Order  of  Summons,  which  his  Clerk  refilled  to  read;  thereupon  he 
offered  him  a Copy  of  it,  which  he  refufed  to  receive  : However,  he  left 
the  Copy  in  Mr.  Lee’ s Chamber. 

Kinghcim,  another  Mcflenger,  informed  the  Committee,  He  had  per- 

fonally  ferved  . Harris  with  the  Order  of  Summons,  and  he  faid 

he  would  attend  : But  neither  Lee  nor  Harris  attended  the  Committee-, 
according  to  the  Summons  of  the  Committee. 

Refilved,  That  it  appears  to  this  Houfe,  That  Mr.  Lee,  of  Clement's- Inn, 
having  been  fummoned  to  attend  a Committee  of  this  Houfe,  and  not 
actemfino  thereupon,  is  guilty  of  a Contempt  and  Breach  of  the  Privi- 
lege of  this  Houfe. 

Ordered , That  the  faid  Mr.  Lee  be,  for  his  faid  Contempt  and  Breach 
of  Privilege,  taken  into  tltc  Cuilody  of  the  Serjeant  at  Arms  attending 
this  Houle. 


t whoever  has  abetted,  promoted,  countenanced,  or  aflifled  the 
ution  of  the  feveral  Writs  of  Habeas  Corpus,  brought  for  the  Pri- 


Refelved,  That  it  appears  to  this  Houfe,  That Harris  hav  ing 

been  fummoned  to  attend  a Committee  of  this  Houfe,  and  not  attending 
thereupon,  is  guilty  of  a Contempt  and  Breach  of  the  Privilege  of  this 
Houfe. 

Ordered,  That  the  faid  Harris  be,  for  his  faid  Contempt  and 

Breach  of  Privilege,  taken  into  the  Cuftody  of  the  Serjeant  at  Arms  at- 
tending this  Houfe. 

A Motion  being  made,  and  thcQucflion  being  nut.  That  the  farther 
Confideration  of  trie  faid  Report  be  adjourned  till  To-morrow  Morning ; 

It  pafled  in  the  Negative. 

Then  a Debate  arifing  upon  the  faid  Report,  and  the  time  being  come 
for  the  Houfe  to  attend  her  Majefty,  as  lhe  had  appointed,  with  an 
Addrefs : 

Refilved , That  the  Debate  be  adjourned. 

Rejolved , That  the  Debate  be  adjourned  till  Six  a-Clock  in  the  Even- 
ing. 

Pcjl  Meridiem. 

The  Houfe  refumed  the  adjourned  Debate  upon  the  Report  from  the 
Committee  appointed  to  examine  what  Perlons  have  been  concerned  in 
foliating,  profecuting,  or  pleading  upon  the  Writs  of  Habeas  Corpus, 
or  W rits  of  Error,  on  the  behalf  of  the  Perfons  committed  to  Newgate 
for'Breach  of  the  Privilege  of  this  Houfe ; or  what  ocher  Perfons  have 
promoted  or  abetted  the  fame. 

Refihed,  That  Mr.  Francis  Page,  in  pleading  upon  the  Return  of  the 
Habeas  Corpus , on  behalf  of  the  Prifoners  committed  by  this  Houfe,  is 
guilty  of  a Breach  of  the  Privilege  of  this  Houfe. 

Ordered , That  the  faid  Mi . Francis  Pag:  be,  for  the  faid  Breach  of 
Privilege,  taken  into  the  Cuftody  of  the  Serjeant  at  Aims  attending  this 
Houfe. 


■ What  inceafed  the  Common!  yet  more,  vras  the  Behaviour  of  ’John  Paty  and  John  Oviat,  two  of  the  Prifoners,  who  thinking  themfclres  wronged  in  their  being  remand- 
ed to  Artig.v.v,  humbly  petitioned  the  Quecti  for  a Writ  of  Err <11,  in  order  to  bring  the  Judgment  of  the  Court  of  Queen’s -Serue  before  her  Majefty  in  Parliament.  The 
Commons  were  no  foourr  informed  of  thrlc  Petitions,  hut  they  made  the  above  Votes.  Armais  of  Queers  Anne,  Vol.  111.  p.  188. 
f The  Argumrnts  on  the  Habeas  Ce/pus  arc  infcrled  after  thefe  Proceedings,  that  there  may  be  no  Interruption  in  the  Proceeding*  of  the  HoUfe  of  Commons. 

Vol.VIU,  T Ordered, 
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Refclved,  That  Mr.  James  Mountaguc,  in  pleading  upon  the  Return  of 
the  ttchetu  Corpus , on  the  behalf  of  the  Prifoncrs  committed  by  this  Houle, 


In  purfuance  of  the  Orderof  this  Day  made,  Daniel  71:  rue,  Henry  BaJJe , 
Join  Palin , Jun.  John  Paly , and  John  Oviat,  Prifonen  in  Newgate,  (cut 
the  Names  of  their  Counfel  and  Ageuts,  viz. 

Jamas  Alctentague,  Eft]-! 

TatJt'Z',  y Counfcllofs  at  Law* 

J 


Attornies  at  Law. 


is  guilty  of  a Breach  of  the  Privilege  of  this  Houfe. 

Ordered,  That  the  faid  Mr.  James  Moantagiee  be,  for  the  faid  Breach 
of  Privilege,  taken  into  the  Cufiody  of  the  Serjeant  at  Arn\s  attending 
this  Houfe. 

Rtfolved,  That  Mr.  Nicholas  Ltchmere,  in  pleading  upon  the  Return  of 
the  Halt m Corpus,  on  the  behalf  of  the  Prifoncrs  committed  by  this  Houfe, 
is  guilty  of  a Breach  of  the  Privilege  of  this  Houfe. 

Ordered,  That  the  faid  Mr.  Nicholas  Lech  mere  be,  for  the  faid  Breach  of 
Privilege,  taken  into  the  Cuftody  of  the  Serjeant  at  Arms  attending  this 
Houfe. 

Rrfohcd,  That  Mr.  Alexander  Denton,  in  pleading  upon  the  Return  of 
the  Habeas  Capas,  on  the  behalf  of  the  Prifoncrs  committed  by  this 
Houfe,  is  guilty  of  a Breach  of  the  Privilege  of  this  Houfe. 

Ordered  J That  the  faid  Mr.  Alexander  Denton  be,  for  the  faid  Breach  of 
Privilege,  taken  into  the  Cuftody  of  the  Serjeant  at  Arms  attending  this 
Houfe. 

Ordered,  That  Jeln  Paly,  Prifoncr  in  Newgate  by  Order  of  this  Houfe, 
for  a Breach  of  the  Privilege  of  this  Houfe,  be  difeharged  from  his  faid 
Confinement  there,  and  immediately  removed  and  delivered  over  into  the 
Cuftody  of  the  Sericant  at  Arms  attending  this  Houfe. 

Ordered,  That  John  Oviat , Prifoner  in  Newgate  by  Order  of  this  Houfe, 
for  a Breach  of  the  Privilege  of  this  Houfe,  be  dilcharged  from  His  faid 
Confinement  there,  and  immediately  removed  and  delivered  over  into  the 
Cufiody  of  the  Serjeant  at  Arms  standing  this  Houfe. 

Ordered,  That  John  Paton  Junior,  Prifoncr  in  Newgate  by  Older  of 
this  Houfe,  fora  Breach  of  the  Privilege  of  this  Houfe,  be  difeharged  from 
his  faid  Confinement  there,  and  immediately  removed  and  delivered  over 
into  the  Cuftody  of  the  Serjeant  at  Arms  attending  this  Houfe. 

Ordered,  That  Hairy  BaJJe,  Prifoncr  in  Newgate  by  Order  of  this  Houfe, 
for  a Breach  of  the  Privilege  of  this  Houfe,  be  difeharged  from  his  faid 
Confinement  there,  and  immediately  remov  ed  and  delivered  over  into  the 
Cufiody  of  the  Serjeant  at  Arms  attending  this  Houfe. 

Ordered,  That  Daniel  Horne,  Prifoncr  in  Newgate  by  Orderof  this 
Houfe,  for  a Breach  of  the  Privilege  of  this  Houfe,  be  difeharged  from 
his  faid  Confinement  there,  and  immediately  removed  and  delivered  over 
into  the  Cuftody  of  the  Serjeant  at  Arms  attending  this  Houfe. 

Ordered , That  Mr.  Speaker  do  iffue  his  Warrants  for  the  Removal  and 
Delivery  over  of  the  faid  John  Petty,  Jd"i  Oviett,  John  Paten,  Juijior, 

Henry  Bap,  nnd  Daniel  Horne,  into  tilt  Cufiody  of  the  Serjeant  at  Arms 
attending  this  Houle.  * 

Marti > 27  die  Ft&rtiurii,  1 704. 

The  Houfe  calling  upon  the  Serjeant  to  give  an  Account  what  he  had 
done  in  Execution  of  the  Orders  of  this  Houfe  made  Ycfterday,  he  gave 
the  Houfe  an  Account  thereof  accordingly,  as  followcth,  viz. 

That  he  had  received  into  his  Cufiody  the  five  Pcrfons  which  were  com- 
mitted to  Newgate,  this  Morning,  and  had  found  Mr.  James  Mountague 
at  his  own  Houfe,  and  taken  him  into  bis  Cuftody ; but  that  he  (hewed  a 
Protection  from  the  Houfe  of  Lords,  upon  the  Petition  of  the  faid  Per- 
form, by  which  the  faid  Mr.  Mountague  and  Mr.  Page,  Mr.  Ltehnitrt  and 
Mr.  Denton,  and  William  L/e  and  John  Harris  (who  were  Ycfterday  or- 
dered to  be  taken  into  Cuftody)  were  alfigned  Counfel  and  Attornies  for 
the  faid  Pcrfons,  and  protcifted  by  the  Houfe  of  Lords  ; and  that  all  Of- 
ficers, Serjeants  at  Arms,  and  other  Pcrfons,  were  thereby  forbid  to  med- 
dle with  them  ; with  which  Mr.  Serjeant  told  Mr.  Mountagut  he  would 
acquaint  this  Houle. 

That  he  had  alfo  like  to  have  taken  Mr.  Nicholas  Le,bmere,  but  that  he 
got  out  of  his  Chamber  in  the  ‘Temple,  two  Pair  of  Stairs  high,  at  the 
back  Window,  by  the  Help  of  his  Sheets  and  a Rope  ; and  that  the  faid 
Harris  was  alfo  taken  into  Cuftody  ; but  that  Mr.  Page  and  Mr.  Denton, 
and  Mr.  Lee,  were  not  then  found. 

Ordered,  That  feme  Members  be  appointed  to  fearch  the  Journals  of 
the  Houfe  of  Lords,  what  Proceedings  have  been  in  that  Houle,  in  rela- 
tion to  the  five  Pcrfons  committed  to  Newgate  for  Breach  of  the  Privilege 
of  this  Houfe  ; and  report  the  fame  to  the  Houle. 

And  fome  Members  were  appointed  accordingly. 

The  Orders  of  the  Day  being  read  : 

Ordered,  That  the  Confideration  of  her  Majcfty’s  Gracious  Anfwer  to 
the  Addrcfsof  this  Houfe  of  Saturday  laft,  relating  to  the  Writs  of  Error 
therein  mentioned,  be  adjourned  till  To-morrow  Morning. 

Mtrcurii  28  die  Februarii,  1 704. 

Mr-  Bromley  reported,  That  the  Members  appointed  to  fearch  the  Jour- 
nals of  the  Houfe  of  Lords,  what  Proceedings  have  been  in  that  Houfe, 
in  relation  to  the  five  Pcrfons  committed  to  Newgate  for  Breach  of  the 
Privilege  of  this  Houfe,  had  learchcd  the  fame  accordingly,  and  had  taken 
thereout  what  they  found  relating  to  the  fame ; and  alio  Copies  of  two 
Petitions  of  the  Hid  Pcrfons ; which  he  read  in  his  Place,  and  afterwards 
delivered  in  at  the  Table,  where  the  fame  were  read,  and  arc  as  follow. 

Die  Luna,  26  Februarii,  1704. 

Upon  reading  the  Petition  of  Daniel  Horne,  Henry  Bap,  and  John  Pa- 
lm, Jun.  as  alfo  the  Petition  of  John  Paly,  and  John  Oviat,  Prifoncrs  in 
Newgate,  in  relation  to  fomc  Proceedings  for  obtaining  the  Writs  of  Er- 
ror, and  praying  (amongft  other  Things)  the  Protection  of  this  Houfe  for 
their  Counfel  and  Agents : 

It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  Af- 
fcmblcd.  That  the  faid  Petitions  (hail  be  taken  into  Confideration  To- 
morrow at  Twelve  o’Clock,  and  all  the  Lords  fummoned  to  attend  ; as 
alfo  the  J udges  in  T own,  who  are  to  come  prepared  to  fpeak  to  the  Point, 

Whether  a Writ  of  Error  be  a Writ  of  Right,  or  a Writ  of  Grace  r And 
that  the  Petitioners  have  Notice,  That  when  they  fend  to  this  Houfe  the 
Names  of  their  Counfel  and  Agents  they  defire  to  be  protected,  they  (hall 
have  the  Protection  of  this  Houfe  for  them. 

• Though  the  Commons  had  refolved  before  to  take  Her  Majefty  s Anfwerinto  ConGdcration,  yet  being  apprchctvGvc  left  Ilcr  Majcftv  fliould  grant  the  Writs  of  Error 
whereby  the  Ei\e  Ayb/baij-hlca  might  be  difeharged  from  their  Imprifonment,  they  ordered  them  to  be  removed  from  Negate,  and  taken  into  the  Cuftody  of  their  Scrieant 
at  Arms ; which  Order  was  executed  at  Midnight,  with  fuch  Circumftanecs  of  Severity  and  Terror,  a»  have  been  feldom  excrcifed  towards  the  created  Offenders  Anna's 
»f  Ogeea  Anne,  Yol.  UL  p.  189. 

That 


Francis  Page , 

William  Lee, 

John  Harris, 

Whereupon, 

It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  Af- 
fembled.  That  James  Mountague,  Liq.  Nicholas  Ltchmere,  Alexander  Den- 
ton, and  Francis  Page,  Counfellors  at  Law,  and  William  Let,  and  John 
Harris,  Attornies  at  Law,  fltall,  and  they  have  hereby  the  Protection  and 
Privilege  of  this  Houfe,  in  the  advrfing,  applying  for,  and  prolecuting 
the  faid  Writs  of  Error;  and  that  all  Keepers  of  Prifons,  and  Gaolers, 
and  all  Serjeants  at  Arms,  and  other  Pcrfons  what  fewer,  be,  and  they 
are  hereby  (for,  or  in  refpeit  of  any  the  Caufcs  nforefaid)  flrictiy  prohi- 
bited from  arrefting,  imprifoning,  or  other  wile  detaining  or  molefting, 
or  charging  the  faid  James  Mountagut,  Efq.  N.  ' :lcs  Ltchmere,  Alexanrl.r 
Denton,  Francis  Page,  William  Lee,  and  John  Harris,  or  cither  of  them  ; 
as  they  and  every  of  them  will  anfwer  the  contrary  to  this  Houfe. 

To  the  Right  Honourable  the  Lords  Spiritual  and  Ten:! oral,  in  Parliament 
Apmbled. 

The  humble  Petition  of  Daniel  Horne,  Henry  Bade,  and  John  Paton,  Jun. 

Shewetb , 

T'HAT  your  Petitioners  having  a Right  to  vote  at  the  Election  of 
Members  to  ferve  in  Parliament  for  the  Borough  of  Aylefbury , were 
refu fed  their  Votes,  to  their  great  Wrong  and  Damage. 

That  the  Lords  having  given  Judgment  in  the  Cafe  of  AJltby  and  White, 
viz.  That  by  the  known  Laws  of  this  Kingdom,  every  Freeholder,  or 
other  Perfon,  having  a Right  to  give  his  Vote  at  the  Election  of  Mem- 
bers to  ferve  in  Parliament,  and  being  wilfully  denied  or  hindered  fo  to  do 
by  the  Officer  who  ought  to  receive  the  fame,  may  maintain  an  Action  in 
the  Queen's  Courts  againft  fuch  Officer,  to  affert  his  Right,  and  reco- 
ver Damages  for  the  Injury ; your  Petitioners  thereupon  brought  the  like 
Actions  in  their  own  Cafes. 

That  they  have  for  to  doing  been  committed  to  Neugate,  by  Virtue  of 
a Warrant  from  the  Speaker  of  the  Houfe  of  Commons. 

That  your  Petitioners  have  endeavoured  to  obtain  their  Liberty  by  fuch 
legal  Methods  as  by  their  Counfel  they  have  been  advifed,  without  Suc- 
cess ; fo  that  they  nave  been  deprived  of  their  Liberty  for  about  Twelve 
Weeks,  for  no  other  Rcalon,  but  the  endeavouring  to  purfue  their  legal 
Remedies,  according  to  the  Judgment  of  this  Honourable  Houfe. 

Wherefore  your  Petitioners  humbly  befeech  your  Lordlhips  to  take 
the  Premiires  into  Confideration,  and  to  do  therein  as  to  your  great 
Wifdoms  you  (hall  think,  fit. 

And  your  Petitioners,  as  in  Duty  bound  Jball  ever  pray,  &c. 
Daniel  Horne, 

Henry  Bafle, 

John  Paton,  Jun. 

His  -f-  Mark. 

To  the  Right  Honourable  the  Lords  Spiritual  and  Temporal , in  Parliament 
Apmbltd. 

The  humble  Petition  of  John  Paty,  and  John  Oviat. 

Shewetb, 

'T'HAT  your  Petitioners  having  a Right  to  vote  at  the  Election  of  Mem- 
1 bers  to  ferve  in  Parliament  for  the  Borough  of  Aylijbury , were  refuted 
their  Votes,  to  their  great  Wrong  and  Damage. 

That  the  Lords  having  given  Judgment  in  the  Cafe  of  Ajbby  and  WAte, 
viz.  That  by  the  known  Laws  of  this  Kingdom,  every  Freeholder,  or 
other  Ptrfon,  having  a Right  to  give  his  Vote  at  the  Elc&ion  of  Mem- 
bers to  ferve  in  Parliament,  and  being  wilfully  denied  or  hindered  fo  to 
do  by  the  Officer  who  ought  to  receive  the  lame,  may  maintain  an  Ac- 
tion in  the  Queen's  Courts  againft  fuch  Officer,  to  alTcrthis  Right,  and 
recover  Damages  for  the  Injury  ; your  Petitioners  thereupon  brought  the 
like  Actions  in  their  own  Cafes. 

That  they  have  for  fo  doing  been  committed  to  Netugale,  by  Virtue  of 
Warrants  from  the  Speaker  of  the  Houfe  of  Commons,  Copies  whereof 
arc  annexed. 

That  they  did,  by  the  Advice  of  their  Counfel,  on  the  5th  Day  of  this 
Inftant  February , move  for  their  Writs  of  Habeas  Corpus,  directed  to  the 
Keeper  of  Newgate,  to  bring  your  Petitioners  before  Her  Majcfty’s  Court 
of  Queen  s- Bench  : Whereupon  the  laid  Court,  viz.  Mr.  Juftice  Powell, 
Mr.  Juftice  Powys,  and  Mr.  Juftice  Gould,  did  grant  the  faid  Writs,  di- 
recting the  fame  to  be  made  returnable  on  the  toth  Day  of  February  afore- 
faid,  notwithftanding  that  your  Petitioners  Laid  Counfel  did  infift.  That 
the  fame  was  an  unufual  Return,  and  prejudicial  to  your  Petitioners  • on 
which  faid  Day  of  Return,  your  Petitioners  Counfel  did  argue  on  their 
Behalf,  That  by  Law  they  ought  to  be  difeharged  ; but  by  the  Opinion  of 
the  faid  three  Judges,  they  were  remanded  to  the  laid  Prifon. 

That  your  Petitioners  being  thereupon  advifed,  there  was  a manifeft 
Error  in  the  faid  Judgment,  and  that  they  were  properly  relicvable  by 
bringing  a Writ  of  Error  returnable  before  Her  Majcfty  in  this  Hfeh 
Court  of  Parliament,  they  did  levcrally  exhibit  their  Petitions  to  Her  Ma- 
jcfty, letting  forth  the  Proceedings  upon  the  faid  Writs  of  Habeas  Corpus-, 
and  humbly  pray'd.  That  a Writ  of  Error  might  be  granted  to  them  rc- 
fpcctivcly  returnable  in  this  High  Court. 

That  your  Petitioners  have  not  been  able  as  yet  to  obtain  Her  Majeftv’s 
Warrant  for  authorifing  the  Curfitor  to  make  out  the  laid  Writs  of  Er- 
ror, as  is  ufua|  in  fuch  Cafes, 
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That  your  Petitioners  being  advifed;  That  a Writ  of  Error  is  a Writ  of 
Rjj/ht,  do  humbly  bcfcech  your  Lard  (hips  to  take  the  Premifics  into 
Confiderntioii,  and  to  give  fuch  Directions  thereupon,  as  to  your 
Lordlhips  lhall  feem  juft : And  yoUr  Poitioners  do  further  pray. 
That  your  Lordfhips  will  be  plcafcd  to  give  the  Protection  of  this 
Houfc  to  your  Petitioners  Counfel  and  Agents,  employed  by  them  in 
the  advifiitg,  applying  for,  and  profecuting  the  laid  Writs  of  Error  ; 
without  which,  they  refufc  to  affift  your  Petitioners. 

And  year  Petitioners,  as  in  Duty  hound,  ftxtll  ever  fray,  &c. 

John  Paty, 
Hit  H Mark. 
John  Oviat, 
His  O Murk. 

The  Dates  of  the  Warrants  annexed  to  the  Petition. 

Mrttii  5 die  Dectntbris,  1704.  far  John  Oviat. 

Kauris  2 die  Pebruarii,  1704.  Dina. 

Marta  5 die  Dectmbris,  1 704,  for  John  Paly. 

Veneris  2 dit  Pebruarii,  1704.  Ditto. 

The  Sctjeant  at  Arms  being  called  upon  to  give  an  Account  what  hc 
had  done  puifuant  to  the  Orders  of  the  Houfc  on  Monday  laft,  fince  thc 
Account  he  gave  Ycfterday  * 

Hc  gave  the  Houfe  an  Account  accordingly  ; That  he  had  found  Mr. 
Denton  at  his  own  Chamber,  and  had  him  in  Cuftody ; but  that  he  could 
not  find  thc  other  Perfons. 


A Mcflagr  from  the  Lords,  by  Mr.  Juflice  Tracy,  and  Mr.  Baron  Smith . 

Mr.  Speak- r , The  Lords  dclire  a prefent  Conference  with  this  Houfc  in 
the  Painted  Chamber,  about  Come  r.ntient,  fundamental  Liberties  of  thc 
Kingdom. 

R.flved,  That  this  Houfe  doth  agree  to  meet  the  Lords  at  a prefent 
Conference  as  dclired. 

And  the  Meflcngers  were  called  in  again,  and  Mr.  Speaker  acquainted 
them  therewith. 

Then  Managers  were  appointed,  who  went  to  the  Conference. 

And  being  returned. 

The  Lord  Marquis  of  Hartingt-.n  reported  thc  Conference,  and  that  it 
was  managed  by  the  Earl  of  Sunderland,  who  expreffed  himfelf  as  followcih  : 

That  the  Lord-  have  d, fired  this  Conference  With  the  Houfe  of  Commons,  in  I 
order  to  a good  Corrtfpcn'denct  between  I be  Two  H ujes.  which  they  will  ul- 
us ys  endeavour  to  prefrve.  When  either  Houfe  of  Parliament  have  appre- 
hended thc  Proceedings  of  the  other  to  he  liable  to  Exception,  the  entient  Par- 
liamentary M thod  has  been  to  aJJc  a Conference,  it  being  ever  fuppfed,  that 
when  the  Matters  are  fairly  laid  open,  and  delated,  that  which  may  have  been 
amifs  will  be  reR  fed , or  tlfe  the  Houfe  that  made  the  Objections  will  be  fa- 
in fed,  that  their  Complaint  was  not  well  grounded. 

Such  Hopes  as  thefe  have  induced  the  Louis  to  c.mmand  us  to  acquaint  you, 
That  upon  Confederation  of  the  Petition  of  Daniel  Horne,  Henry  Bafl’r,  mid 
John  Pa  ton.  Junior,  and  alfo  of  the  Petition  of  John  Paty  and  John  Oviat, 
complaining  to  the  Houfe  of  Lord:,  That  they  nave  been  Prtfincn  in  Newgate 
fr  ab'.ut  Twelve  Weeks,  upon  fivcretl  Warrants,  figrted  by  the  Speaker  of  the 
Houfe  of  Commsns , bearing  Date  the  feh  of  December  lesfl,  for  their  having  I 
commenced  aid  profecute/l  ASitits  at  Common  Law  ogaitfe  the  late  Conjlub'm 
of  Aylefbnry,  fr  not  allowing  their  Poles,  at  an  EleSlion  of  Members  tc 
Jct'Ve  in  Parliament ; which  Alliens,  they  allcdged,  they  were  encouraged  to 
bring,  lyreofots  of  a Judgment  given  in  Parliament  upon  a Writ  of  Err:r 
brought  in  the  life  Sefficn  by  one  Alhby  again/!  White,  and  others  ; and  alfo 
reprejrnting  A>  the  fame  Purlieus,  what  had  been  d.nt  by  them  refpeQivetj  fence 
their  fid  Commitment,  in  order  to  obtain  th.ir  Liberty,  and  praying  the  C;n- 
fed.  ration  of  the  H uf  of  Peers  upon  the  whole  Matter  ; and  alfo  upon  Confe- 
deration of  a printed  Paper,  entitled.  The  Votes  of  thc  Houfe  of  Com- 
mons, fegneel  with  the  Speaker's  Name,  and  dated  the  24 lb  of  this  Injlani  Fe- 
bruary ; the  Houfe  of  Lords  fund  themfehes  obliged  to  come  to  feveral  Refolu- 
iionj,  which  they  have  commanded  us  to  communicate  to  you  at  tins  Conference-, 
and  arc  as  follow  : 

1.  “ It  is  Rcfolvcd  by  the  Lords  Spiritual  and  Temporal  in  Parlia- 
“ menr  aflembled.  That  neither  Houfe  of  Parliament  hath  any  Power, by 
« any  Vote,  or  Declaration,  to  create  to  themfclves  any  new  Privilege 
« that  is  not  warranted  by  thc  known  Laws  ami  Cuftoms  of  Parliament. 

Refhed, 

2.  “ That  every  Freeman  of  England,  who  apprehends  himfelf  to  be 
« injured,  lias  a Right  to  feck  Rcdrels  by  AcSion  at  Law  ; and  that  the 
“ Commencing  and  Prolecuting  an  Aaion  at  Common  Law  againft 
««  any  Pcrlon,  (not  entitulcd  to  Privilege  of  Parliament)  is  no  Breach 
“ of  thc  Privilege  of  Parliament. 

' Refined, 

3.  “That  the  Houfe  of  Commons,  in  committing  to  Neivgate  Daniel 
“ Horne,  Henry  Ruffe,  and  John  Paten,  Junior,  John  Paty  and  John  Oviat , for 
« Commencing  and  Profecuting  an  Action  at  Common  Law,  againft  the 
“ late  Con  (fables  of  Aylefiury,  for  not  allowing  their  Votes  in  Election 
« of  Members  to  ferve  in  Parliament,  upon  Pretence  that  their  fo  doing 
««  was  contrary  to  2 Declaration,  a Contempt  of  the  Jurifdiction,  and 
“ 3 Breach  of  the  Privilege  of  that  Houfe,  have  affirmed  to  themfclves 
*‘  alone  a Legiflativs  Authority,  by  pretending  to  attribute  the  Force  of 
“ a Law  to  Unit  Declaration,  have  claimed  a Jurifdiction  not  warranted 
“ by  the  Conftitution,  and  have  sffumed  a new  Privilege,  to  which 
“ they  can  fliew  no  Title  by  the  Law  and  Cullom  of  Parliament;  and 
“ have  thereby,  as  far  as  in  them  lies,  fubjcctcd  the  Rights  of  Englijh- 
« men,  and  thc  Freedom  of  their  Perfons,  to  the  arbitrary  Votes  of  the 
“ Houfe  of  Commons. 


Refined, 

4.  " That  every  Englifman,  who  is  imprifoned  by  any  Authority 
1 whatfoever,  has  an  undoubted  Right,  by  his  Agents,  or  Friends,  to 
‘ apply  for,  and  obtain  a Writ  of  Habeas  Corpus , in  order  to  procure 
1 his  Liberty  by  due  Courfe  of  Law. 

Rejoined, 

5.  “ That  for  the  Houfe  of  Commons  to  ccnfure,  or  punifh  any 
• Perfon,  for  affifling  a Prifoner  to  procure  a Writ  of  Habeas  Corpus, 
t or  by  Vote,  or  otherwife,  to  deter  Men  from  foliciting,  profecuting. 
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£c  and  pleading  upon  fuch  Writ  of  Habeas  Corpus , in  Behalf  of  fuch 
“ Prifoner,  is  an  Attempt  of  dangerous  Confequcnce,  a Breach  of  the 
“ many  good  Statutes  provided  for  the  Liberty  of  thc  Subject,  and  of 
“ pernicious  Example,  by  denying  the  ncceffary  A Ctlhr.ce 'to  the  Pri- 
“ foner,  upon  a Commitment  of  the  Houfe  of  Commons,  which  hits 
“ ever  bcrti  allowed  upon  all  Commitments  by  any  Authority  whattoever. 

Refined, 

£>.  “ That  a Writ  of  Error  is  not  a Writ  of  Grace,  but  of  Right, 

“ and  ought  not  to  be  denied  to  thc  Subject,  when  duly  applied*^ for 
“ (though  a:  the  Rcquclt  of  either  Houfe  of  Parliament),  tin-  Denial 
“ thereof  being  an  Obftruclion  of  Juliice,  contrary  to  Magna  CluutaP 
In  thf  Reflations,  the  Houfe  ef  Lords  have  exprrffed  that  Regoi  d aid  Tei- 
derrtejs  which  they  have  always  hod,  and  will  ever  maintain  for  the  Rig1  Is  f 
the  People  of  England,  and  for  the  Liberties  of  their  Perfons-,  and  alfo  their 
Zeal  ogai/fe  all  Innovations  to  the  Prejudice  of  the  known  Conrfe  if  Lose, 
whereupon  the  Htippitufe  of  our  Confutation  does  depend : And  tier  bp:  then, 
upon  Recalledlion,  the  Houfe  of  Comment  will  be  of  the  fame  Option  in  all  the 
Partimlars  R fifed  by  the  Lords,  and  agree  with  their  Lordfhips  therein. 

Ordered, 

That  the  luid  Report  be  raken  intoConfideration  To-morrow  Morning. 

Jovis  1 Die  Martii,  1704. 

The  Houfc  (according  to  Order)  proceeded  to  take  into  Confulera- 
tion  the  Report  from  thc  Conference  with  the  Lords  Ycfterday. 

Ordered , 

That  it  be  referred  to  thc  Managers  that  managed  the  laft  Conference, 
to  draw  up  what  is  proper  to  be  offered  to  thc  Lords  at  the  next  Confe- 
rence ; and  that  they  do  withdraw  into  the  Speakers  Clumber,  and  <!.» 
fit  de  Die  in  Diem,  and  have  Power  to  fend  for  Perfons,  Papers,  anil 
Records. 

Sabbati  3 Die  Martii , 1704. 

The  Earl  of  Dyfert  reported  from  the  Committee  appointed  to  examine 
what  Perfons  have  been  concerned  in  foliciting,  profecuting,  or  pleading 
upon  the  Writs  of  Habeas  Corpus,  or  Writs  of  Error,  on  the  Behalf  of 
the  Perfons  committed  to  Newgate  for  Breach  of  thc  Privileges  of  this 
Houfe,  or  what  other  Perfons  have  promoted  or  abetted  the  fame  : That 
upon  thc  Examination  of  Witncftes,  it  appeared  to  thc  Committee, 
That  one  Mr.  • Clifton  being  fummoned  to  attend  thc  faid  Com- 
mittee, did  not  appear,  tho*  bis  Wife  owned  hc  had  the  faid  Summons, 
and  told  her  he  would  attend  accordingly.  Mr.  Smith,  one  of  thc  Officers 
of  the  Prifon  of  Newgate,  laid.  That  the  faid  Mr.  Clifton  tried  to  come 
often  to  the  Prifon,  to  vilit  the  five  Prifonrrs  commiticJ  thither  by  this 
Houfc  ; and  he  has  received  of  him  about  fifteen  Pounds  for  their  Lodg- 
ing, and  about  five  Pounds  more  of  the  Turnkey,  that  has  been  left 
with  him  upon  thc  fame  Account,  by  Perfons  unknown  to  him.  That 
there  is  nothing  owing  for  their  Lodging  but  fincc  Saturday  Night.  That 
they  paid  fifty  Shillings  per  Week  fur  their  Lodging,  and  ufed  to  pro- 
vide their  Diet  from  the  Sutler’s.  And  that  thc  Committee  having  tllticd 
out  feveral  Summons  for  Mr.  Henry  Cefar,  one  of  the  Cutfnors  of  Lon-, 
dm  and  M diltfx,  to  attend  them,  in  order  to  give  thr  Committee  an 
Account  what  Perfons  had  applied  to  him  to  make  out  Writs  of  Error 
on  the  Behalf  of  John  Oviat,  and  the  other  Prifoner*  lately  committed 
by  this  Houfe  to  Newgate  : Ir  appeared  (upon  the  Examination  of  King- 
ham  the  Meflenger,  who  ferved  thc  faid  Summons),  That  he  left  a Copy 
of  the  Summons  on  Ttiefdity  Night  at  Mt.  Cefar' % Chamber  at  Synoneh- 
Inn,  with  his  Laundrefs,  he  not  being  within.  That  the  faid  Meflenger, 
fincc,  left  a (econ.4  Summons  at  the  faid  Mr.  Cefar’ s Chamber,  who  has 
not  obeyed  thc  fume. 

And  a Debate  arifing  in  the  Houfe  upon  the  laid  Report  ; 

And  a Motion  being  made,  and  theQucllion  being  put,  That  the  De- 
bate be  adjourned ; 

It  pafi'cd  in  the  Negative. 

Rtfolued,  That  it  appears  to  this  Houfe,  That  Mr.  Clifton  bavin"  been 
fummor.ed  to  attend  a Committee  of  this  Houfe,  and  no:  attending 
thereupon,  is  guilty  of  a Contempt,  and  of  a Breach  of  the  Privilege 
of  this  Houfe. 

Ordered , That  thc  faid  Mr.  Clifton  be,  for  his  faid  Contempt  and 
Breach  of  Privilege,  taken  into  the  Cuffody  of  the  Serjeant  at  Arms  at- 
tending this  Houfc. 

Rtfkied,  That  it  appears  to  this  Houfc,  That  Mr.  Henry  Cefar , one 
of  the  Curfitors  of  London  and  Mhliiefx,  having  been  fummoned  to  at- 
tend a Committee  of  this  Houle,  and  not  attending  thereupon,  is  guilty 
of  a Contempt,  and  of  a Breach  of  thc  Privilege  of  this  Houfc. 

Ordered,  That  the  faid  Mr.  Henry  Cefar  be,  for  his  f.iid  Contempt  and 
Breach  of  Privilege,  taken  into  the  Cuilody  of  thc  Serjeant  a:  Arms  at- 
tending tilts  Houfe. 

Martis  6 dit  Martii,  1704. 

The  Serjeant  at  Armsattcndingthis  Houfc  acquainted  thcHoufe,That  a 
Perfon  had  this  Morning  brought  him  a Writ  of  HiDas  Cirpu-,  under  the 
Great  Seal,  for  Mr.  Mountague  (in  his  Cuftody  by  Order  of  this  Houfc) . to 
be  brought  (as  he  was  informed)  before  the  Lord-Keeper  of  tile  Great 
Seal  of  England ; And  he  delivered  thc  Writ  (under  Seal)  in  at  the 
Tabic.  And  it  appearing  by  the  Label  to  be  returnable  immediate,  but 
not  before  whom  be  was  to  be  brought,  nor  any  Officer’s  Name  thereto, 
the  Writ  was  opened  by  thc  Clerk,  and  read,  and  is  as  followcth  : 

Anna  Dei  Gratia  Ang’  See'  Fran'  id  Hbern'  Regina  FiJei  Deftvfr,  hs'e. 
Sitmucli  P-.lvel  Ar’  Sens'  ad  Arma  attended  Honorab'  D-.rn  Commnn  tjus  Dt- 
putato  id  Dtputatis  Salut  m.  Precipitous  vsbis  id  euilibet  v.ferum  quid  C.r- 
pus  Jacobi  Mountague  At'  nuper  eapt'  id  in  CuJleeT  vejlra  vtl  ahcujiu  vel 
unites  veftrum  ut  dicitur  detent'  fib  folvo  id  feeuro  Conduct  ana  cum  Die  id 
Caufa  Cap ti mis  id  Detentisnis  pred  Jacobi  Moiintugue  quicunq-  nomine  idem 
Jacol'  Ah nnt ague  cnifeatur  in  eadem  habeatii  feu  ahquis  vet  unus  vjlrum 
hubeat  cor'  prcdileSta  id  fideC  mjleo  prehonor, ti> ’ Nathan  Wright  MU’ 
Dorn'  Cufeed’  Mag'  Sigif  nferi  Angl’  apud  Doin'  ManfumaV  Juam  in 
Parochia  San  SI  i EgieLi  in  Camp  is  in  Cent'  Mid  immediate  pojl  Reception’ 
hunts  Brevis  ad  faciend’  fubjiciend'  id  rttipiend’  ea  omnia  id  Jinguti  qur 
did  us  Dominus  Cujlos  Magni  S:gil‘  nojlri  Aug!  de  co  tunc  id  ibidem  Cons' 
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in  hac  parti  haheasis  feu  aligns  t vel  units  vtftrum  habeat  ibi  hoc  Breve • 
Trjlt  ntttpfa  apud  TVtJtm'  fexts  Die  Martii  Anno  Regni  ncjlr't  trrtio. 

'The  Label.  Samuel’ Powel  Ar’  Servien'  ad  Anna,  (Ac.  H.  Corp’  pro 
Mount  ague  Ar'  R.  immediate 

End  or  IctL  Per  Statutuns  trice fm’  prim’  Carols  Sccur.-li  Regis. 

J N.  Wright,  C.  S. 

The  Serjeant  alfo  acquainted  the  Houle,  That  he  heard  there  was 
another  Habeas  Corpus  granted  for  Mr.  Dentin,  in  his  Cuftody  ajfo. 

While  the  Matter  (upon  occafion  of  the  laid  forementioned  Writ)  was 
debating,  the  Serjeant  acquainted  the  Houle,  That  the  other  Writ  of 
Habeas  Corpus  was  juft  ferved  upon  his  Deputy,  who  had  Mr.  Denton  in 
his  Cuftody  : And  he  alfo  delivered  the  fame  in  at  the  Clerk’s  1 able, 
where  it  was  read  ; and  was  the  fame,  mutatis  mutandis , with  the  former. 

And  the  Precedents  of  what  was  done  in  the  Year  1675  were  (by  Order) 
read  : And  feveral  Members  mentioned,  upon  their  Memory,  what  was 
done  in  the  Year  1680,  in  the  Cafe  of  one  Mr.  Sheridon. 

But  the  Houfc  were  of  Opinion,  That  any  Perfon  committed  by  the 
Houfe  of  Commons  was  not  bailable,  within  the  Act  of  Habeas  Corpus 
of  31  Car.  II.  But  came  nor  then  to  any  Rcfolutron. 

Mortis  6 die  Martii,  1 704. 

Mr.  Bromley  reported,  from  the  Committee  appointed  to  draw  up  what 
is  proper  to  be  offered  to  the  Lords  at  the  next  Conference,  I hat  they 
had  drawn  up  the  fame  accordingly,  which  they  had  directed  him  to  re- 
port to  the  Houfc;  which  he  read  in  his  Place,  and  afterwards  delivered 
in  at  the  Clerk’s  I able,  where  the  fame  was  read,  and  (with  fome  Amend- 
ments) agreed  unto  by  the  Houfc:  And  the  fame  is  as  follows,  viz. 

The  Commons  have  drfired  this  Conference  with  your  Lordfhips,  in 
order  to  preferve  that  good  Corrcfpondcncc  between  the  1 wo  Houfes, 
which  the  Commons  lhall  always  finccrely  endeavour  to  maintain,  and 
which  is  fo  particularly  ncceflary  at  this  Time  of  common  Danger,  that 
the  Commons  would  not  engage  in  any  thing  that  looks  like  a Dil'puce 
with  your  Lordfiiips,  were  it  not  for  the  Neccffity  of  vindicating,  from  a 
manifeft  invafton,  the  Privileges  of  all  the  Commons  of  England,  (with 
which  the  Houfc  of  Commons  is  entrufted)  even  thofc  Privileges  which 
are  eflential  not  only  to  the  Well-being,  but  to  the  very  Being  of  an 
Houfc  of  Commons ; and  the  preventing  the  ill  Confequences  of  thofe 
Mifundcrftandings,  which,  if  they  arc  not  fpccdily  removed,  muff  other- 
wife  interrupt  the  happy  Conclufioii  of  this  Seffion,  and  the  Proceedings 
of  all  future  Parliaments. 

It  was  this  Con  fidcr  at  ion  alone  has  fo  long  prevailed  with  the  Houfc  of 
Commons,  not  to  infill  on  due  Reparation  for  thofe  violent  and  unpar- 
liamentary Attempts  made  by  your  Lordlhips  upon  their  Rights  and  Pri- 
vileges at  the  End  of  the  laft  Seffion  of  Parliament,  but  to  apply  them- 
feives  to  the  giving  the  fpeedidl  Difpatch  to  thofe  Supplies  which  her 
Majcfly  fo  carncftly  recommended  from  the  Throne,  which  are  fo  necef- 
farv  to  enable  her  Majcfty  to  purfuc  the  Advantages  that  have  been  ob- 
tained againft  the  common  Enemy  by  the  great  and  glorious  Succefles  of 
her  Majcfty’s  Arms ; and  which  arc  now  delayed  in  your  Lordfiiips  Houfe, 
in  fo  unufual  a Manner. 

The  Commons  do  agree  to  your  Lordfhips,  That  when  either  Houfe 
of  Parliament  have  apprehended  the  Proceedings  of  the  other  to  be  liable 
to  Exception,  the  ancient  Parliamentary  Method  has  often  been  to  a/k  a 
Conference;  becaufe  it  ought  to  be  iuppofed,  That. when  the  Matters 
are  fairly  laid  open  and  debated,  that  which  may  have  been  amifs  will  be  rec- 
tified, or  elfethc  Houle  that  made  the  Objections  will  be  fatisfied  that  their 
Complaint  was  not  well  grounded.  But  your  Lordfiiips  feem  fo  little  to 
defire  to  have  Matters  fairly  laid  open  and  debated,  that,  to  the  great  Sur- 
prize of  the  Commons,  when  your  Lordfiiips  had  invited  them  to  a Con- 
ference, about  fame  ancient,  fundamental  Liberties  of  the  Kingdom,  they  found 
only  the  ancient  and  fundamental  Rights  of  the  Houfe  of  Commons,  and 
their  Proceedings,  cenfurcd,  and  treated  in  a Manner  unknown  to  former 
Parliaments ; and  that  your  Lordfiiips  had  anticipated  all  Debates,  by 
delivering  pofitive  Rcfolutions  ; and  thefe  Proceedings  of  your  Lordfiiips 
grounded  only  upon  the  Petitions  of  Criminals  that  had  fallen  under  the 
juft  Cenfure  and  Difpleal'ure  of  the  Commons,  and  upon  a printed  Paper, 
which  was  not  regularly  before  your  Lordfiiips. 

Though  this  Manner  of  Proceeding,  as  well  as  the  Matters  of  your 
Lordfiiips  Rcfolutions,  might  have juftified  the  Houfcof  Commons  in  re- 
fufing  to  continue  Conferences  with  your  Lordfiiips,  as  their  PredcccITors 
have  done  upon  lefs  Occafions ; and  though  the  Commons  cannot  fubmit 
their  Privileges  to  be  determined  or  examined  by  your  Lordfiiips,  upon 
any  Pretence  wbatfoever ; yet,  that  nothing  may  be  wanting  on  their  part 
to  induce  your  Lordfiiips  to  retradl  thefe  Refolutions,  they  proceed  to 
take  them  into  their  Confideration. 

Your  Lordfiiips  firft  Refolution  is,  viz. 

That  neither  Houfc  of  Parliament  hath  any  Power,  by  any  Vote  or 
Declaration,  to  create  to  themfclvcs  any  new  Privilege,  that  is  not 
warranted  by  the  known  Laws  and  Cufioms  of  Parliament. 

As  the  Commons  have  guided  themfclvesby  this  Rule,  in  aliening  their 
Privileges,  fo  they  wifli  your  Lordfhips  had  obferved  it  in  all  your  Pro- 
ceedings. This  had  entirely  taken  away  all  Colour  for  Difputes  between 
her  Maj city’s  Two  Houfes  of  Parliament,  and  many  juft  Occafions  of 
Complaint  from  thofe  the  Commons  reprefent.  This  would  effectually 
put  an  End  to  that  Encroachment  in  Judicature,  fo  lately  alTumed  by 
your  Lordfiiips,  and  fo  often  complained  of  by  the  Commons ; we  mean 
the  Hearing  of  Appeals  from  Courts  of  Equity  in  your  Lordfiiips  Houfc. 
This  would  have  hindered  the  bringing  of  original  Caufes  before  voui 
Lordfiiips,  and  your  unwarrantable  Proceedings  upon  the  Petition  oi  lho- 
sv.as  Lord  barton,  complaining  of  an  Order  of  the  Court  of  Exchequer, 
bearing  Date  the  15th  of  July,  1701,  for  filing  the  Record  of  a Survey 
of  the  Honour  of  Richmond  and  Lordlbip  of  Middlcham  in  the  County  of 


York  -,  an  Attempt  which  (contrary  to  the  antient  legal  judicature  of  Par- 
liament heretofore  exercilcd,  for  the  Relief  of  the  Suljc/t  tppreffed  by  the 
Power  of  the  great  Men  of  the  Realm)  was  in  favour  of  One  of  your  own 
Body  to  fupprefs  a publick  Record,  which  all  her  Majctty's  Subjects  had 
an  undoubted  Right  to  make  ufe  of ; an  Attempt  that  tends  to  render  all 
Fines  ar.d  Recoveries,  and  other  Records  (upon  which  Eftatcs  and  Titles 
depend)  precarious;  and  confequcntly  fubjcdL  the  Rights  and  Properties 
of  all  the  Commons  of  England  to  an  illegal  and  arbitrary  Power. 

A due  Regard  to  the  lame  Rule  would  have  prevented  your  Lordfhips 
entertaining  the  Petitions  mentioned  at  the  laft  Conference,  which  let  forth. 

That  the  Lords  having  given  Judgment  in  the  Cafe  of  Alhby  and  W hire, 
viz.  That  by  the  known  Laws  of  this  Kingdom,  every  Freeholder , or  other 
Per  fin,  having  a Right  to  give  his  Fete  at  the  E le bison  of  Members  to  jerve 
in  Par  liament , and  being  wilfully  denied  or  hindered  fo  to  ds  h the  Officer 
who  ought  to  receive  the  fame,  may  maintain  an  Allion  in  the  Even's  Courts, 
again/}  fuel)  Officer,  to  ajfcrt  bis  Right,  and  recover  Damages  for  the  Injury; 

The  Petitioners  thereupon  brought  the  like  Adlions  in  their  own  Cafe's. 

Whereby  an  extrajudicial  Vote  of  your  Lordfhips  is  ftated  as  a Judg- 
ment of  Parliament  and  Standing  Law  in  thar  Cafe,  your  Lordfiiips  hav- 
ing no  Foundation  for  the  entertaining  fuch  Petitions,  unlcfs,  that  after 
having  affumed  to  yourfelves  the  Hearing  of  Appeals  from  Courts  of  equi- 
ty, you  would  now  bring  Appeals  to  your  Lordll.ips  from  the  Proceedings 
of  the  Commons,  who  are  not  accountable  to  your  Lordlhips  for  them. 

Your  Lordlhips  Second  Refolution  is. 

That  every  Freeman  of  England,  who  apprehends  himfelf  to  be  in- 
jured, has  a Right  to  feck  Redrcfs  by  Action  at  Law  ; and  that  the 
commencing  and  profecuting  an  Action  at  Common  Law,  again  fl- 
an y Perfon  (not  entitled  to  Privilege  of  Parliament),  is  no  Breach  of 
the  Privilege  of  Parliament. 

To  which  the  Commons  fay.  That  every  Freeman,  and  every  Subject 
of  England,  has  a Right  to  feek  Rciltcfs  for  any  Injury ; but  then  fuch 
Perfon  mull  apply  for  that  Redrefs  Co  the  proper  Court,  which  hath  by 
antient  Laws  and  Ufagc  the  Cognizance  of  fuch  Matters  : For  Qtould 
your  Lordfiiips  Refolution  be  taken  as  an  univerfal  Propofition,  all  Dif- 
tindlion  of  the  feveral  Courts,  viz.  Common-Law,  Equity,  Ecclcfialli- 
cal.  Admiralty,  and  other  Courts,  will  be  ddlroy’d  ; and  in  this  Cou- 
fufion  of  Jurifdi&ion,  the  High  Court  of  Parliament  is  involved  in  your 
Lordfhips  Refolution. 

However,  the  Commons  conceive  it  no  Wonder  your  Lordfiiips  fliould 
favour  the  univerfal  Propofition,  That  nil  Rights  wbatfoever  arc  to  be 
redrcfl'cd  by  Actions  at  Law,  when  your  Lordlhips  pretend  to  have  the 
laft  Refort  in  Calcs  of  Judicature  by  Writs  of  Error  fo  that  your  Lord- 
fliips  arc,  in  this,  only  extending  your  own  Judicature,  under  the  Colour 
of  a Regard  and  Tcndcrncfs  for  the  Rights  of  the  People,  and  Liberties 
of  their  Perfons. 

The  Commons  are  furprifed  to  find  your  Lordfiiips  aflert.  That  the 
commencing  and  profecuting  an  Action  againft  a Perfon  not  entitled  to 
Privilege  of  Parliament,  is  no  Breach  of  the  Privilege  of  Parliament, 
lince  it  is  moll  certain.  That  to  commence  and  profecurean  Action  which 
would  bring  any  Matter  or  Caufc  folcly  cognizable  in  Parliament,  to  the 
Examination  and  Determination  of  any  other  Court,  is  more  deftructive 
to  the  Privileges  of  Parliament,  than  to  commence  and  profeeute  an  Ac- 
tion againft  a Perfon  only  who  is  entitled  to  fuch  Privilege. 

That  fame  Matters  and  Caufes  are  folcly  cognizable  in  Parliament,  hath 
ever  been  allow’d  by  the  fame  Judges  of  Law,  and  is  evident  from  many  | 
Precedents;  and  to  bring  fuch  Caufes  to  the  Determination  of  other  Courts, 
ftrikes  at  the  very  Foundation  of  all  Parliamentary  JurifJidlion,  which  is  1 
the  only  Balis  and  Support  even  of  that  Pcrfonal  Privilege  to  which  the 
Members  of  either  Houfe  of  Parliament  are  entitled  ; and  confequently, 
to  commence  and  profeeute  any  A&ion,  whereby  to  draw  fuch  Caufes  to 
the  Examination  of  other  Courts,  is  equally  a Breach  of  the  Privilege  of 
Parliament,  whether  the  Defendant,  againft  whom  fuch  ACtion  is  brought, 
is  entitled  to  the  Privilege  of  Parliament  or  not,  which,  befidcs  the  Na- 
ture and  Reafon  of  the  Thing,  is  fully  evident  from  the  conftam  Ufage 
of  each  Houfe  of  Parliament,  in  committing  for  Contempts  only  againft 
their  refpedlive  Bodies,  as  appears  from  many  Precedents  upon  the  Jour- 
nals of  both  Houfes. 

Your  Lordfiiips  Third  Refolution  is  thus,  viz. 

That  the  Houfe  of  Commons,  in  committing  to  Newgate  Daniel 
Herne , Henry  Bajfe,  and  John  Paten,  Junior,  John  Pa'.y,  and  John 
Ovid,  for  commencing  and  profecuting  an  Aclion  at  Common 
Law  againft  the  Conftables  of  Aylefbury,  for  not  allowing  their 
Votes  in  Election  of  Members  to  ferve  in  Parliament,  upon  Pre- 
tence, that  their  fo  doing  was  contrary  to  a Declaration,  a Con- 
tempt of  the  Jurifdidlion,  and  a Breach  of  the  Privilege  of  that 
Houfe,  have  aii'umed  to  themfclvcs  alone  a Legillativc  Authority, 
by  pretending  to  attribute  the  Force  of  a La  w to  their  Declaration  ; 
have  claim’d  a Jurifdiclion  not  warranted  by  the  Conftitulion  ; 
and  have  aflumed  a new  Privilege,  to  which  they  can  Ihew  no 
Title  by  the  Laws  and  Cuftoms  of  Parliament ; and  have  thereby, 
as  far  as  in  them  lies,  fubjc&cd  the  Rights  of  Englijhmen,  and  the 
Freedom  of  their  Perfons,  to  the  arbitrary  Votes  of  the  Houfe  of 
Commons. 

In  Anfwer  to  which,  the  Commons  affirm.  That  the  Lid  Commit- 
ment is  juftified  by  antient  Precedents,  and  by  the  Ufagc  and  Culbmsof 
Parliament,  which  is  the  Law  of  Parliament,  and  the  Rule  bv  which  ei- 
ther Houfc  ought  to  govern  their  Proceedings  ; and  that  the  Terms  of  af- 
fuming  to  thcmfelves  alone  a Legiflative  Authority,  or  attributing  rhs 
Force  of  a Law  to  their  Declaration,  of  claiming  a Jurifdiclion  not  war- 
ranted by  the  Conftitution,  of  aftuming  a new  Privilege,  to  which  they 
can  Ihew  no  Title  by  the  Law  and  Cuftom  of  Parliament;  and  of 
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arbitrary  Votes ; are  more  applicable  to  this  Refolution  of  your  Lord- 
fhips, which  hath  no  one  Precedent  to  juftify  it. 

According  to  the  known  Laws  and  Ufagc  of  Parliament,  it  is  the  foie 
Right  of  the  Commons  of  England,  in  Parliament  uflembled  (except  in 
Cafes  otherwife  provided  for  by  Act  of  Parliament),  to  examine  and  de- 
termine all  Matters  relating  to  the  Right  of  Election  of  their  own 
Members. 

And,  according  to  the  known  Laws  and  Ufage  of  Parliament,  neither 
the  Qualification  of  any  Elector,  nor  the  Right  of  any  Pcrfon  elected,  is 
cognizable  or  determinable  el  few  here,  than  before  the  Commons  of  Eng- 
land in  Parliament  afilmbled,  excepting  fuch  Calcs  as  arc  fpecially  pro- 
vided for  by  Act  of  Parliament. 

And  were  it  otberwfc,  the  Mayors,  Bailiffs,  and  other  Officers,  who  are 
obliged  to  take  the  Poll  at  Elections,  and  make  a Return  thereupon, 
would  be  expoftd  to  Multiplicity  of  A£tions,  vexatious  Suits,  and  infup- 
portabic  Expenccs  ; and  fuch  Officers  would  be  fubjeited  to  different  and 
independent  Jurifdictions,  and  inconfillent  Determinations  in  the  fame 
Calc,  without  Relief. 

And  the  Exercifc  of  this  Power  by  the  Houfe  of  Commons  is  war- 
ranted by  a lon^  uticonreflcd  Pofleffion,  and  confirmed  by  the  Aft  that 
pafTcd  7 id  S Gull.  Ill-  Cap.  And  the  Houfe  of  Commons  mud  be 
owned  to  be  the  only  Jurifdiftlon  that  can  allow  the  Elector  his  Vote,  and 
fettle  and  edablilh  the  Right  of  it ; the  lad  Determination  in  that  Houfe 
being,  by  that  Ac!  of  Pailiamcnt,  declared  to  be  the  {landing  Rule  for 
the  Right  of  Election  in  each  refpeftive  Place.  Nor  can  any  Eleftor 
fuller  either  Injury,  or  Damage,  by  the  Officer’s  denying  his  Vote  : For 
when  the  Eledtor  hath  named  the  Pcrfon  he  would  have  to  reprefent  him, 
his  Vote  is  effectually  given,  both  as  to  his  own  Right  and  Privilege,  and 
us  it  avails  the  Candidate  in  his  Election;  and  is  ever  allowed,  when  it 
comes  in  Queftion  in  the  Houfo  of  Commons,  whether  the  Officer  had 
any  Regard  to  it  or  no. 

In  the  Beginning  of  the  Parliament,  held  28  Eliz.  Mr.  Speaker  ac- 
quaints the  Houfe,  That  he  had  received  by  the  Lord  Chancellor  Her 
Majefty’s  Pleafure;  That  lhc  was  forry  the  Houfe  was  troubled  with  the 
Matter  of  determining  the  choofing  and  returning  of  Knights  for  the 
County  of  Norfolk : That  it  was  improper  for  the  Houfe  to  meddle  in  it, 
which  was  proper  for  the  Lord  Chancellor,  whence  the  Writs  iflued  out, 
and  whither  they  were  returnable : That  Her  Majefty  had  appointed  the 
Lord  Chancellor  to  confer  therein  with  the  JuJgcs  ; and,  upon  examining 
the  fame,  to  fet  down  I’uch  Courfe  as  to  Judiccand  Right  fhould  appertain. 

Nov.  9.  A Committee  was  appointed  to  examine  and  date  the  Circum- 
ftances  of  the  Return  of  the  Knights  for  the  County  of  Norfolk. 

AnJ  on  Frida \ , Nov.  u.  Mr.  Cromwell  reports  the  Cafe  of  the  Norfolk 
Eleftion  very  largely,  in  which  Report  are  thefc  following  Relolucions : 

X.  That  the  faid  Writ  was  duly  executed. 

2.  That  it  was  a pernicious  Precedent,  that  a New  Writ  fhould  ifTue 
without  the  Order  of  this  Houfe. 

3.  That  thedifeuffing,  or  judging  of  this,  and  fuch  like  Differences, 
only  belonged  to  the  laid  Houle. 

4.  That  rho’  the  Lord  Chancellor  and  Judges  are  competent  Judges  in 
tbeir  Courts,  they  are  not  fo  in  Parliament. 

5.  Thar  it  fhould  be  entered  in  the  Journal-Book  of  the  Houfe,  That 
the  fird  Election  is  good  ; and  that  the  Knights  then  chofen  were  re- 
ceived and  allowed  as  Members  of  rhe  Houfe;  not  out  of  any  Rcfpeft  the 
Houfe  had,  or  gave  to  the  Lord  Chancellor's  Judgment  therein  palled, 
but  merely  by  Rcafou  of  the  Refolution  of  the  Houfe  itfelf,  by  which  the 
faid  Election  had  been  approved. 

6.  That  there  fhould  be  no  Meflagc  lent  to  the  Lord  Chancellor,  not 
fo  much  as  to  let  him  know  what  was  done  therein  ; becaufe  it  was  de- 
rogatory to  the  Power  and  Privilege  of  the  faid  Houfe. 

It  alfo  appears.  That  Sir  Edmond  Andcrjon , Lord  Chief  Judicc  of  the 
Common  P.tas , was  acquainted.  That  the  Explanation  and  Ordering  of 
the  Caufe,  appertained  only  to  the  Cenfurc  of  the  Houle  of  Commons, 
not  to  the  Lord  Chancellor  and  the  Judges  ; and  that  they  fliould  take  no 
Notice  of  their  having  done  any  thing  in  it. 

Accordingly  Mr.  Farmer  and  Mr.  Gre/ham  were  received  into  the  Houfe, 
and  took  the  Oaths  ; being  admitted  only  upon  the  Cenfureof  the  Houfe, 
not  as  allowed  by  the  Lord  Chancellor,  or  the  Judges ; and  fo  ordered  to 
be  fet  down  and  entered  the  Clerk. 

And  this  Right  of  the  Commons  to  determine  their  own  Elections,  has 
never  been  difputcd  fince  the  Cafe  of  Sir  Francis  Goodwin , 1 Jac.  1.  when 
the  Lords  would  have  enquired  into  the  Proceedings  of  the  Houfe  of 
Commons  upon  his  Eleftion  : But  the  Commons  then  told  their  Lord- 
fhips, “ It  did  not  (land  with  the  Honour  of  die  Houfe  to  give  Account 
“ to  their  Lordfhips  of  any  their  Proceedings  or  Doings.” 

And  in  the  Regions  of  their  Proceedings  in  that  Cafe,  which  they  laid 
by  Petition  before  the  King,  among  other  Things,  the)’  fay,  “ They  are 
“ a Part  of  the  Body  to  make  New  Laws  5 yet,  for  any  Matter  of  Pri- 
“ vileges  of  their  Houfe,  they  are,  and  ever  have  been,  a Court  of  thent- 
**  fclvcs,  of  fufficient  Power  to  difeern  and  determine  without  the  Lords, 
“ as  the  Lords  have  always  uled  to  do  theirs  without  them. 

In  which  Reafons,  as  well  as  in  their  Apology  afterwards  to  that  Prince, 
the  Houfe  of  Commons  did  above  a hundred  Years  fince,  fo  clearly, 
and  with  fo  much  Strength  of  Rcafon,  aflert  their  Right  in  the  Matter  of 
the  Election  of  their  Members.  The  Commons  think  it  their  Dury  to 
refill  all  Attempts  whatfoever  to  invade  them. 

And  upon  this  Occafion  it  may  not  be  improper  to  cite  the  Opinion 
the  Houfe  of  Commons  had  of  the  Judges  intermeddling  in  Matters  of 
their  Elections,  as  they  have  delivered  it  in  the  aforefaid  Apology,  in 
thefe  Words,  viz. 

Neither  thought  we  that  the  Judges  Opinions  (which  yet  in  due 
Place  we  greatly  reverence,  being  delivered  with  the  Common  Law), 
which  extends  only  to  inferior  and  Handing  Courts,  ought  to  bring 
any  Prejudice  to  this  High  Court  of  Parliament ; whoItT Power,  be- 
ing above  the  Law,  is  not  founded  on  the  Common  Laws,  but  they 
have  their  Rights  and  Privileges  peculiar  to  thcmfclves, 
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When  the  Earl  of  Shaftefbury  was  Lord  Chance!!  .;,  VV tits  ifiiled,  dur- 
ing a Prorogation  of  Parliament,  lor  elefting  Members  in  the  Room  of 
thole  that  were  dead  ; The  King  hnnfclf  was  fo  cautious,  as  to  the  Re- 
gularity of  this  Pioceeding,  anu  had  to  much  Regard  to  the  Privileges  of 
the  Houfe  of  Common-.,  that  at  the  next  Seffion  of  Parliament,  5 Fib. 
1672,  he  fpoke  to  the  Commons,  from  the  Throne,  in  thefc  Words: 

One  Thing  I forgot  to  mention,  which  happened  during  this  Pro- 
rogation ; I did  give  Orders  for  the  ifluing  fome  Writs  for  the 
Eleftion  of  Members  inftcad  of  thole  that  are  dead,  that  the  Houfe 
might  be  full  at  their  Meeting : And  1 am  miiiakcn,  if  this  be 
not  according  to  former  Proceedings.  But  I defire  you  will  not 
fall  to  other  Bufinefs,  'till  vou  have  examined  that  Particular; 
and  I doubt  not  but  Precedents  will  juftify  what  is  done  : I am  as 
careful  of  all  your  Privileges,  as  of  my  own  Prerogative. 

February  6,  1672.  The  Houfe  of  Commons  took  that  Matter  into 
Confidcration  ; and  fever.il  Precedents  being  cited,  an  J the  Matter  at  large 
debated,  and  the  general  Senfe  and  Opinion  of  lhc  Houfe  being,  “Thar, 

“ during  the  Continuance  of  the  High  Court  of  Parliament,  the  Right 
“ and  Power  of  iffiiing  Writs  for  ek fling  Members  to  fcrve  in  this 
“ Houfe,  in  fuch  Places  as  arc  vacant,  r in  this  Houfe,  who  are  the  pro- 
“ per  Judges  allb  of  l.lcct ions,  and  Returns  of  their  Members 
Thereupon  i t was  Re  fluid , 

“ That  all  Elections,  upon  the  Writs  iiTucd  force  the  laft  Seffi  m.  arc 
“ void;  and  that  Mr.  Spinier  do  i flue  out  his  Warrant  to  the  Clerk  of 
“ the  Crown,  to  make  out  New  Writs  for  thnfe  Places.” 

[IFiiicb  was  done  accordingly. 

No  other  Court  than  the  Houfe  of  Commons  hath  ever  had  the  D. ter- 
mination of  the  Elections,  or  any  Cognizance  of  fuch  Caufe,,  except 
where  by  Afts  of  Parliament  directed  : And  fuch  an  Action  as  thofeagainft 
the  late  Conftables  of  Aylejbury,  to  bring  the  Right  of  Voting  in  an 
Election  in  Queftion  in  the  Courts  of  Law,  is  a New  Invention,  never 
heard  of  before  : which  (as  New  Devices  in  the  Law  arc  generally  at- 
tended with  Inconvcnicncics  and  Abfurdities)  was  plainly  to  fnbjeft  the 
Elections  of  all  the  Members  of  the  Houfe  of  Commons  to  the  Determi- 
nation of  other  Courts. 

This  undoubted  Privilege  and  Jurifdiftirn  the  Commons  think  will 
warrant  thefc  Commitments,  if  the  late  Declaration  (which  is  agreeable 
to,  and  cannot  IcfTcn  their  ancient  Right)  had  never  been  made. 

For  it  is  the  ancient  and  undoubted  Right  of  the  Houfe  of  Commons, 
To  commit  for  Breach  of  Privilege:  And  the  Tuftances  of  their  com- 
mitting Pcrfons,  not  Members  of  the  Houfc,  for  Breach  of  Privilege, 
and  that  to  any  Her  Maj -fly’s  fififcns,  are  fo  ancient,  fo  many,  and  l‘o 
well  known  to  your  Lordlkips,  that  the  Commons  think,  it  neoilcfs  to 
produce  them. 

And  it  being  'hi-  Privilege  of  the  Houfe  of  Commons,  to  have  the  foie 
Examination  and  Determination  of  all  Caufcs  relating  to  their  Elections, 
as  aforefaid  : 

It  follows,  That  any  Attempt  to  draw  any  fuch  Caufcs  to  the  Deter- 
mination of  any  other  Court,  is  a Breach  of  the  Privilege  of  the  Houfe  of 
Commons  ; for  which  the  Perfon  offending  may  be  committed  by  the 
Commons. 

And  here  we  cannot  but  take  Notice  of  that  unreafonable,  as  well  as 
unnatural  Infinuation,  whereby  your  Lordfhips  endeavour  to  fcparate  the 
Intcrcftof  the  People  from  their  Reprefcmativcs  in  Parliament,  w ho  pre- 
tend to  no  Privileges,  but  upon  their  Account,  and  for  their  Benefit ; and 
are  furry  to  fay,  they  are  thus  fcveicly  reflected  on  by  your  Lorufhip*,  for 
no  other  Reafori,  but  for  their  interpofing  to  preferve  the  P,ights  of  the 
People,  and  their  Liberties,  from  your  Lordfhips  arbitrary  Determinations. 

Your  Lordfhips  Fourth  Refolution  is. 

That  every  Engljlsman,  who  is  imprifoned  by  any  Authority  what- 
foever, has  an  undoubted  Right,  by  his  Agents  or  Friends,  to 
apply  for,  and  obtain  a Writ  ol‘  Hubeai  Corfu,,  in  order  to  pro- 
cure his  Liberty  by  due  Courfe  of  Law. 

The  Commons  do  not  deny  that  every  EngliJLman , who  is  imprifcned, 
by  any  Authority  whatfoever,  has  an  undoubted  Rght  to  apply,  by  his 
Agents  or  Friends,  in  order  to  procure  his  Liberty  by  due  Courfe  of 
Law;  provided  fuch  Application  be  made  to  the  proper  Place,  and  in  a 
proper  Manner  : As  upon  the  Commitments  of  the  Houfe  of  Commons 
(which  fometimes  arc  not,  as  other  Commitments,  in  order  to  bring  to 
T rial ; but  are,  in  Cafes  of  Breach  of  Privilege  and  Contempt,  the  proper 
Punifhment  of  the  Houfe  of  Commons)  the  Application  ought  to  be  to 
that  Houfe. 

The  Commons  arc  fo  willing  to  allow  and  encourage  evert'  Er.glijhmoA 
to  apply,  by  his  Friends  or  Agents,  to  obtain  a Writ  of  Habeas  Corpus, 
in.  order  to  procure  his  Liberty  By  due  Courfe  of  Law,  that  they  have  not 
cenfured  any  Perfon  merely  for  applying  for  fuch  Writ  of  Habeas  Corpus, 
even  in  Cafes  where  by  due  Procefs  of  Law  the  Prifoners  cannot  bedif- 
charged.  For  the  Commons  muft  obferve,  that  in  many  Cafes  a Pi  ifoner 
cannot,  upon  a Writ  of  Habeas  Corpus , obtain  his  Liberty  ; as  in  Cafes  of 
Commitment  in  Execution,  or  for  Contempt  to  any  Court  of  Record,  or 
by  Virtue  of  Mcfne  Proccfs,  or  the  like  ; and  in  the  Afto f Habeas  Corpus , 
fcvcral  Cafes  are  exprcfly  excepted  : And  that  no  Peifon,  committed  for 
any  Contempt,  or  Breath  of  the  Privilege,  by  the  Houfe  of  Commons, 
can  be  difeharged  upon  a Writ  of  Hab. as  Corpus,  or  by  any  other  Autho- 
rity than  that  of  the  Houfc,  during  that  Seffion  of  Parliament,  is  plain 
from  the  following  Precedents : 

23  Maii,  1 Jac.  1. 

Jon/s , the  Prifoncr,  to  be  lent  for  hither,  and  to  attend  his  Difcharge 
from  the  Houfc. 

That  the  Prifoners  committed  by  us,  cannot  be  taken  from  us,  and 
committed  by  any  other. 

In  May  1675,  the  Houfe  of  Commons  having  Refofoed,  That  there  lav  no 
Appeal  to  rhe  Judicature  of  the  Lords,  from  Courts  of  Equity; 
and  that  no  Member  of  the  Houfe  fhould  profccute  any  Appeal  trom 
any  Court  of  Equitv,  before  the  Houfc  of  Lords;  Seri  cant  Pemherte-, 
U ' Serjeant 


in  the  Great  Cafe  of  Afliby  and  White. 
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Serjeant  Pick,  Sir  John  Churchill,  an-.’  Charles  Porter , Efq.  were  commit- 
ted to  the  Cuftody  »f  the  Serjeant  of  the  Houfe,  for  a Breach  of  Privilege, 
in  having  been  el  Counfel  at'the  Bar  of  the  Houfe  of  Lords,  in  the  Prote- 
ction of  a Can.''-  depending  upon  an  Appeal,  wherein  Mr.  Dalmahty , a 
Member  of  the  Houfe  of  Commons,  was  concerned. 

But  the  Serjeant  having  been  by  Force  prevented  keeping  them  in  Cuf- 
tody,  the  Commons  did,  the  4th  of  June,  1675*  acquaint  the  Lords,  at 
a Conference,  as  followeth,  viz. 

We  are  further  commanded  to  acquaint  you.  That  the  Enlargement  of 
the  perfons  imprifoned  by  Order  of  the  Houfe  of  Commons,  by  the  Gen- 
tleman Ulher  of  the  Black.  Rod ; and  the  Prohibition,  with  Threats,  to 
all  Officers,  and  other  Perfons  whatfoever,  not  to  receive  or  detain  them, 
is  an  apparent  Breach  of  the  Rights  and  Privileges  of  the  Houfe  of  Com- 
mons : And  they  have  therefore  caufed  them  to  be  reuken  into  the  Cuftody 
of  the  Serjeant  jt  Arms,  and  have  committed  them  to  the  Tower. 

The  fa  id  Counfel  were  afterwards  committed  to  the  Tower  for  a Breach 
of  Privilege,  and  Contempt  of  the  Authority  of  the  Houfe : And  the  Houfe 
being  informed.  That  the  Lords  had  ordered  Writs  of  Habeas  Corpus  for 
bringing  the  Counfel  to  the  Bar  of  their  Houfe  ; 

The  Commons  then  pafl"cd  the  following  Rcfolutions : 

7 7™7,  >675- 

Refohed,  Nemine  contradicente. 

That  no  Perfon  committed  for  Breach  of  Privilege  by  Order  of  this 
Houfe,  ought  to  be  difeharged  during  the  Scflions  of  Parliament,  but  by 
Order  or  Warrant  of  this  Houfc. 

Refohtd,  Nemine  contradicente. 

That  the  Lieutenant  «f  the  Tower,  in  receiving  and  detaining  inCufto- 
dy  Sir  John  ChurcbiU , Serjeant  Peck,  Serjeant  Pemberton,  and  Mr.  Porter, 
performed  his  Duty  according  to  Law  ; and,  for  fo  doing,  lie  {hall  have 
the  Affiftance  and  Protcaion  of  this  Houfe. 

Refohed,  Nemine  contradicente. 

That  the  Lieutenant  of  the  Tower , in  cafe  he  hath  received,  or  fhall 
receive  any  Writ,  Warrant,  Order,  or  Commandment,  to  remove  or  de- 
liver any  Perfon  or  Perfons  committed  for  Breach  of  Privilege,  by  any 
Order  or  Warrant  of  this  Houfe,  {hall  not  make  any  Return  thereof,  or 
yield  any  Obedience  thereunto,  before  he  hath  firft  acquainted  this  Houfe, 
and  received  their  Order  and  Directions  how  to  proceed  therein. 

Ordered , 

That  thefc  Rcfolutions  be  immediately  fent  to  the  Lieutenant  of  the 
Tower. 

Afterwards  the  Lieutenant  of  the  Tower  gave  the  Houfe  an  Account,  that 
he  haJ  refufed  to  deliver  the  Counfel,  upon  the  Lords  Order,  fignified  to 
him  by  the  Black  Rod,  bccaufe  they  were  committed  by  this  Houfe  ; and 
that  alter  he  had  received  the  Votes  of  this  Houfe,  he  had  Writs  of  Habeas 
Corpus  brought  him,  to  bring  the  Counlfl  to  the  Houfe  of  Lords  at  ten 
o’Cloik  the  next  Morning,  and  humbly  craved  the  Direction  of  the  Houfe 


wnat  to  go. 

Me.  Speaker  intimated  to  him.  He  Jhould forbear  to  return  the  Writs. 

And  the  Iloufc  came  to  fiveral  other  Relolutions. 

9 Junii,  1675. 

Refohed,  Nemine  contradicente. 

That  no  Commoner  of  England , committed  by  Order  or  Warrant  of 
the  Houfe  of  Commons,  for  Breach  of  Privilege,  or  Contempt  of  that 
Houfe,  ought,  without  Order  of  that  Houfe,  to  be,  by  any  Writ  of  Ha- 
beas  Corpus,  or  other  Authority  whatfoever,  made  to  appear,  and  anfwer, 
and  do,  and  receive  a Determination  in  the  Houfe  of  Peers,  during  the 
Seffion  of  Parliament  wherein  fuch  Pesfon  was  committed. 

Refohed,  Nemine  contradicente , 

That  the  Order  of  the  Houle  of  Peers,  for  the  ifluing  out  of  Writs  of 
Habeas  Corpus  concerning  Serjeant  Peck , Sir  John  Churchill,  Serjeant  Pem- 
berton, and  Mr.  Charles  Porter , is  infufficicnt  and  illegal  ; for  that  it  is 
general,  and  exprefles  no  particular  Caufe  of  Privilege,  and  commands 
the  Kind's  Great  Seal  to  be  put  to  Writs  not  returnable  before  the  faid 
Houfe  of  Peers. 

Refohed,  Nemine  contradicente. 

That  the  Lord-Keeper  be  acquainted  with  thefc  Refolutions,  to  the 
End  that  the  faid  Writ  of  Habeas  Corpus  may  be  fuperfeded,  as  contrary 
to  Law  and  the  Privileges  of  this  Houfe. 

Refohed,  Nemine  contradicente, 

That  a Mcflage  be  fent  to  the  Lords,  to  acquaint  them.  That  Serjeant 
Peck  Sir  John  Churchill,  Serjeant  Pemberton,  and  Mr.  Charles  Porter,  were 
committed  by  Order  and  Warrant  of  this  Houfe,  for  Breach  of  the  Pri- 
vilege and  Contempt  of  the  Authority  of  this  Houfe. 

22  Mart  ii,  1697. 

Charles  Dancomb,  Efq.  having  been  committed  by  Order  of  this  Houfe, 
and  afterwards  difeharged  by  Order  of  the  Houfe  of  Lords,  without  the 
Content  of  this  Houfe  : 

ThafiloVerfon  committed  by  this  Houfe  can,  during  the  fame  Seffion, 
be  difeharged  by  any  other  Authority  whatfoever. 

Refohed, 

That  the  faid  Charles  Duncomb  be  taken  into  the  Cuftody  of  the  Ser- 
leant  at  Amts  attending  this  Houfc.  . 

Tbefe  are  fome  Inftanccs,  among  many  others,  that  might  be  produced 
upon  this  Occatton  } and  the  laft  cannot  but  be  particularly  remembered 
by  fome  Noble  Lords  that  then  fat  in  the  Houfe  of  Commons,  and  ftre- 
nuoutty  afferted  this  Privilege  of  the  Commons. 


Your  Lordffiips  fifth  Refolution,  viz. 

Refohed,  That  for  the  Houfe  of  Commons  to  cenfurc  or  punifli  any 
Perfon  for  affifting  a Prifoner  to  profecute  a Writ  of  Habeas  Cor- 
pus, or  by  Vote,  or  otherwife,  to  deter  Men  from  foliciting,  pro- 
fecuting,  and  pleading  upon  fuch  Writ  of  Habeas  Corpus,  in  be- 
half of  fuch  Prifoner,  is  an  Attempt  of  dangerous  Confequence,  a 
Breach  of  the  many  good  Statutes  provided  for  the  Liberty  of  the 
Subject,  and  of  pernicious  Example,  by  denying  the  neceffary 


Affiftance  to  the  Prifoner,  upon  a Commitment  of  the  Houfe  of 
Cotrimons,  which  has  ever  been  allowed  upon  all  Commitments 
by  any  Authority  whatfoever. 

Tiie  Commons  take  this  to  be  another  Irifhnee  of  your  Lordffiips 
Breach  of  your  own  Rule,  your  Lordfhips  being  no  Judges  of  their  Pri- 
vileges ; though  by  this  Refolution  you  feem  to  m-ike  a Judgment,  with- 
out having  heard,  and  knowing  what  the  Commons  have  to  ali.dge  for 
them. 

This  Attempt,  therefore,  in  your  Lordfhips  is  of  dangerous  Confe- 
quence,  tending  to  a Breach  of  the  good  Underftandmg  between  the  Two 
Houfcs,  and  of  moft  pernicious  Example.  1 he  Commons  late  Proceed- 
ing, in  cenfuring  and  puniflung  the  Counfel  that  have  pleaded  upon  the 
Return  of  the  Writs  of  Habeas  Corpus,  in  behalf  of  the  Prifoner*,  if  duly 
confidered,  is  a great  Inltance  of  the  Temper  of  the  Houle  of  Commons: 
For  this  Houfe  did  not  interpofe  when  the  Prifoncrs  apulied  to  the  Lord- 
Keeper,  and  the  Judges,  to  be  bailed ; and  had  the  Lawyers  {hewn  fo 
much  Modefty,  as  to  have  acquiefced  in  the  Opinion  of  the  Lord-Keepef 
and  all  the  Judges,  That  thel'e  Piifoncrs  were  not  bailable  by  the  Statute 
of  Habeas  Corpus,  the  Commons  had  never  taken  any  Notice  of  it : But 
they  would  not  reft  fatisfied  without  bringing  on  again  this  Cafe ; and  the 
Privileges  of  the  Commons  were,  wiih  great  Licentiouiiiefs  of  Speech, 
denied,  and  infulted  in  publick  Court;  not  with  any  Hope  or  Profpedt  of 
Relief  of  the  Prifoncrs  (who  in  this  whole  Proceeding  have  apparently 
been  only  the  Tools  of  fome  ill-defigning  Perfons,  that  are  contriving 
every  Way  to  difturb  the  Freedom  of  the  Commons  Elections),  but  in 
order  10  vent  thele  new  Doftrincs  againft  the  Commons  of  England,  and 
with  a Dcfien  to  overthrow  their  fundamental  Right.  And  alter  fo  much 
Inveteracy  ffiewn  to  the  Commons,  they  could  do  no  left  than  declare  the 
Abettors,  Promoters,  Countenanced , or  Affifters , of  a Proucutior.  fo  carried 
on,  to  be  guilty  of  confpirir.g  to  ma.ee  n Difference  between  the  Two  Unfit  of 
Parliament,  to  be  Dijlw  bers  of  the  Peace  of  the  Kingdom,  and  to  have  endea- 
voured, as  fur  as  in  them  lay,  to  overthrow  the  Rights  and  Privileges  of  the 
Commons  of  England  in  Parliament  affembled. 

And  the  Commons,  in  committing  the  Lawyers,  have  only  done  that 
Right  to  their  Body  which  your  Lordffi  ps  have  frequently  pra&ifcd,  in 
Cafes  of  perfonal  Privilege,  where  any  lingle  Member  ol  your  Lordffiips 
Houfe  is  concerned. 

Your  Lordffiips  laft  Refolution,  viz. 

That  a Writ  of  Error  is  not  a Writ  of  Grace,  but  of  Right,  and 
ought  not  to  be  denied  to  the  Subject,  when  duly  applied  tor,  (cho’ 
at  the  Requeft  of  cither  Houfe  of  Parliament)  the  Denial  thereof 
being  an  Cbftruction  of  Juftice,  contrary  to  Magna  Charta. 

The  Commons  fhall  not  enter  into  any  Confidcration,  whether  a Writ 
of  Error  is  of  Right,  or  of  Grace-,  they  conceiving  it  not  matciial  in  this 
Cafe,  in  which  no  Writ  of  Error  lies,  nor  was  ever  any  Writ  of  Error 
brought  or  attempted  in  the  like  Cafe  before  ; and  the  allowing  it  in  fuch 
Cafes  would  not  only  fubjeftall  ihe  Privileges  of  the  Houfe  of  Commons, 
but  the  Liberties  of  all  the  People  of  England , to  the  Will  and  Pleafurc 
of  the  Houfe  of  Lords. 

And  when  your  Lordffiips  Exercifcof  Judicature  upon  Writs  of  Error 
is  confidered,  how  unaccountable  in  its  Foundation,  how  inconfiltent  it 
is  with  our  Conftitmion,  which,  in  all  other  Rcfpccts,  is  the  wifeft  and 
happieft  in  the  World,  to  fuppofc  the  laft  Refort  in  Judicature  and  the 
Legiflature  to  be  differently  placed  ! 

And  when  it  is  confidered  how  that  Ufurpation,  in  hearing  of  Appeals 
from  Courts  of  Equity,  fo  eafily  traced,  though  often  denied  and  proteffed 
againft,  yet  ftill  cxercifed,  and  almoft  every'  Seffion  of  Parliament  ex- 
tended, it  is  not  to  be  wondered,  that  after  the  Succefs  your  Lordffiips 
have  had  in  thofc  gTeat  Advauces  upon  our  Conftitution,  you  ffiould  now 
at  once  make  an  Attempt  upon  the  whole  Frame  of  it,  by  drawing  the 
Choice  of  the  Commons  Reprel'cntarives  to  your  Determination;  for  ihae 
is  a ncccfiary  Confequence,  from  your  Lordffiips  encouraging  the  late  Ac- 
tions, and  your  countenancing  a Writ  of  Error ; which,  if  allowed  upon 
fuch  a Proceeding,  might  as  well  be  introduced  upon  all  A3s  and  Proceed- 
ings of  Courts  or  Magiftrates  of  Juftice  : And  though  the  prefent  Inftance 
has  been  brought  on  under  the  fpecious  Pretence  of  prei’erving  Libeity,  it 
is  obvious  the  fame  will  as  well  hold  tocontxoul  the  bailing  and  difeharg- 
ing  Prifoners  in  all  Cafes. 

And  the  Commons  cannot  but  fee  how  your  Lordffiips  are  contriving, 
by  all  Methods,  to  bring  the  Determination  of  Liberty  and  Property  into 
the  bottomlefs  and  infatiable  Gulph  of  your  Lordfhips  Judicature,  which  would 
fwallow  up  both  the  Prerogatives  of  the  Crown,  and  the  Rights  and  Li- 
berties of  the  People ; and  which  your  Lordffiips  mull  give  the  Commons 
Leave  to  fay,  they  have  the  greater  Realon  to  dread,  when  they  confider 
in  what  Manner  it  has  been  cxercifed;  the  In/lances  whereof  they  forbear , 
becaufe  they  hope  your  Lordfhips  will  reform  : And  they  dtjire  rather  to  compofe 
the  old,  than  to  create  any  nnu  Differences. 

Upon  the  whole,  the  Commons  hope,  Thar,  upon  due  Confideration 
of  what  they  have  laid  before  your  Lordffiips,  you  will  be  fully  fatisfied 
they  have  a£led  nothing  in  all  thefe  Proceedings,  but  what  they  are  fuffi- 
cicntly  juftified  in  from  Precedents,  and  the  known  Laws  and  Cuftoms  of 
Parliament;  and  that  your  Lordffiips  have  aflumed  and  cxercifed  Judica- 
ture contrary  to  the  known  Laws  and  Cuftoms  of  Parliament,  and  tend- 
ing to  the  Overthrow  of  the  Rights  and  Liberties  of  the  People  of  Eng- 
land. 

Refohed,  That  a Conference  be  defired  with  the  Lords,  upon  the  Sub- 
ject Matter  of  the  laft  Conference. 

Ordered , That  Mr.  At  flaky  do  go  to  the  Lords,  and  defire  the  faid  Con- 
ference. 

Alercurii,  7 die  Martii,  1 704. 

Mr.  Ajiaby  reported,  That  he  having  been  at  the  Lords  (according  to 
the  Order  Ycfterday)  to  defire  a Conference  upon  the  SubjeS  Matter  of 
the  laft  Conference,  the  Lords  return  an  Anfwer, 

That  they  do  agree  to  a Conference  accordingly,  and  appoint  the  fame 
prefently  in  the  Painted  Chamber. 

Ordered , 
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Or in e3. 

That  the  Managers  who  managed  the  loft  Conference,  do  manage  the 
Conference  which  is  to  be  prcfently  with  the  Lords. 

And  the  Managers  went  to  the  Conference. 

And  being  returned, 

Mr.  Bromley  reported.  That  they  had  been  2t  the  Conference,  and  de- 
livered to  the  Lords  what  the  Houle  had  directed. 

A Meflage  tiom  the  Lords  by  Sir  Richard  Hclford and  Mr.  Pitt.  Air. 
Speaker,  The  Lords  dcfire  a free  Conference  with  this  Houfe  To-mor- 
row at  One  of  the  Clock,  in  the  Painted  Chamber,  upon  the  Subject  1 
Matter  of  the  laft  Conference. 

Refolved, 

That  this  Houfe  will  fend  to  the  Lords  an  Anfwer  by  Meflengers  of 
their  own. 

And  theMcfiengers  were  called  in  again  ; and  Mr.  Speaker  acquainted 
them  therewith. 

Jovis,  8 die  Marti:,  1704.  Anno  4 Anna  Regina. 

Refolved , 

That  a Meflage  be  fent  to  the  Lords,  to  acquaint  them.  That  when 
their  Lordfhips  fent  Yefterday  in  the  Afternoon,  after  Three  o'Clock,  to 
delire  a free  Conference  upon  the  Subject  Matter  of  the  latt  Conference, 
the  Houfe  was  juft  rifing  ; but  that  this  Houfe  will  meet  their  Lordihips 
at  a free  Conference,  as  their  Lordfhips  have  defired,  at  fuch  Time  as 
their  Lordfhips  fhall  appoint,  the  Time  named  Yefterday  by  their  Lord- 
fhips  being  now  paft. 

Ordered , 

That  Sir  Thomas  Hanmer  do  carry  the  faid  Meflage. 

Ordered , 

That  the  Managers  who  managed  the  laft  Conference,  do  manage  the  : 
faid  free  Conference : And  feme  others  were  added  to  them. 

Sir  Thomas  Hanmer  reported,  That  he  having  been  at  the  Houfe  of 
Lords,  to  deliver  the  Meflage  directed  by  this  Houfe,  he  found  that  the 
Lords  were  juft  up. 

The  Serjeant  at  Arms  attending  this  Houfe,  having  acquainted  the 
Houfe,  That  he  had  received  T wo  VV rits  of  Habeas  Corpus  under  the  Great 
Seal  of  England,  to  bring  before  the  Lord  Keeper  the  Bodies  of  'James  Meun- 
tague,  Efq,  and  Alexander  Dentoni,  Efq.  (who  arc  committed  to  his  Cuftody 
by  Warrants  from  the  Speaker  of  this  Houfe  for  a Breach  of  Privilege), 

The  Houfe  again  aflumed  the  Confederation  of  that  Matter:  And  after 
Debate, 

Rtfolved,  That  no  Commoner  of  England,  committed  by  the  Houfe  of 
Commons  for  Breach  of  Privilege,  or  Contempt  of  that  Houfe,  ought  to 
be,  by  any  Writ  of  Habeas  Corpus,  made  to  appear  in  any  other  Place,  or 
before  any  other  Judicature  during  that  Scfflon  of  Parliament  wherein 
fuch  Perfon  was  fo  committed. 

Refolved , That  the  Serjeant  at  Arms  attending  this  Houfe,  do  make  no 
Return  of,  or  yield  any  Obedience  to  the  faid  Writ  of  Habeas  Corpus ; and 
for  fuch  his  Refufal,  That  he  have  the  Protection  of  the  Houfe  of 
Commons. 

Refolved,  That  the  Lord  Keeper  be  acquainted  with  the  faid  Refolutions, 
to  the  End,  that  the  faid  Writs  of  Habeas  Corpus  may  be  fuperfeded,  as 
contrary  to  Law,  and  the  Privileges  of  this  Houfe. 

Ordered,  That  the  Clerk  of  this  Houfe  do  acquaint  the  Lord  Keeper  of 
the  Great  Seal  of  Englandwhb  the  faid  Refolutions. 

Veneris,  9 die  Martii,  1704. 

The  Clerk  acquainted  the  Houfe,  That  he  did,  purfuant  to  their  Com- 
mands laft  Night,  wait  upon  the  Right  Honourable  the  Lord-Keeper  of 
the  Great-Seal  of  England,  and  acquaint  his  Lordlhip  with  the  Refolu- 
tions of  the  Houfe  Yefterday*  relating  to  the  Writs  of  Habeas  Corpus ; 
and  left  the  Refolutions  with  his  Lordlhip. 

Sir  Thomas  Hanmer  reported.  That  he  having  been  at  the  Lords  with  rhe 
Meflage  order’d  Yefterday,  the  Lords  do  return  Anfwer,  That  they  do 
agree  to  meet  this  Houfe  at  a free  Conference  this  Day,  at  Two  o’  Clock, 
in  the  Painted  Chamber. 

Then  the  Managers  went  to  the  free  Conference. 

And  being  returned, 

Mr.  Broinley  reported.  That  the  Managers  appointed  had  met  the  Lords 
at  the  free  Conference,  which  had  lafted  very  long;  And  that  when 
the  Managers  for  the  Commons  took  Notice  of  feme  Invafions  of  the 
Houfe  of  Lords  in  point  of  Judicature,  particularly  as  to  Appeals,  the 
Lords  broke  up  the  Conference. 

Ordered,  That  the  Managers  do  draw  up  what  had  palled  at  the  Confe- 
rence, and  lay  the  fame  before  the  Houfe  with  all  convenient  Speed. 

Mortis , 13  die  Martii,  1704. 

Mr.  Bromley  reported.  That  the  Managers  of  the  free  Conference  with 
the  Lords  had  (according  to  Order)  drawn  up  what  had  palled  at  the  faid 
free  Conference,  which  they  had  dircflcd  him  to  report  to  the  Houfe,  which 
he  read  in  his  Place,  and  afterwards  delivered  inat  the  Clerk’s  Table. 

Ordered,  That  the  faid  Report  be  enter’d  upon  the  Journals,  and  is  as 
folio weth,  viz. 

That  the  Lords  who  appear'd  as  Managers,  and  fpokc  at  this  free  Con- 
ference, were,  the  Earl  of  Sunderland,  the  Lord  Ferrers,  the  Bifhopof  Sa- 
lisbury, the  Lord  Halifax,  and  the  Lord  IVharter.,  and  the  Duke  of  Dtvon- 
Jbire,  Lord  Steward. 

That  the  free  Conference  was  begun  by  the  Managers  for  the  Lords, 
who  faid.  This  Conference  was  delired  to  maintain  a good  Correfpon- 
dcnce  between  the  T wo  Houfes,  which  was  never  more  neccffary  than  at 
this  Time. 

That  the  delivering  Refolutions  at  their  firft  Conference  was  Parlia- 
mentary; and  inftanced  the  Refolutions,  3 Car.  I.  which  produced  the 
Petition  of  Right. 

That  the  Lords  look  upon  the  Commons  to  be  a great  Part  of  the  Con- 
flitution,  which  cannot  be  preferred  but  by  doing  Right  to  both  Houfes. 

That  every  Part  of  the  Body  Politick,  as  well  as  the  Body  Natural, 
ought  to  be  kept  within  due  Bounds ; an  Excefs  in  any  Member  will 
weaken  the  whole. 

That  this  Conftitution  is  the  Wonder  of  the  World,  and  Glory  of  this 
Nation ; ’tis  founded  upon  Liberty,  and  Property : And  the  Houfe  of 
Commons  hath  been  a great  Fence  and  Bulwark  of  Liberty. 

That  the  Lords  Refolutions  are  very  well  founded,  and  juftified  by  the 
Laws  of  the  Land,  as  is  their  Judicature  in  this  Calc. 


That  it  was  proper  for  them  to  receive  the  Petitions,  and  make  thefe 
Refolutions  thereupon. 

• That  the  Lords  are  the  great  Court  of  Judicature;  and  when  the  Courts 
below  have  differed  in  Opinion,  there  has  been  refort  to  the  Lords  for  their 
Judgment,  as  in  the  cafe  of  Kindred  of  Half-blood  claiming  Shares  of 
Intel} ate  Eftates.  , 

That  when  fuch  a Complaint  comes  before  the  Lords,  they  ought  to 
give  their  Opinion  as  to  the  Law  of  the  Lai)d  ; and  that  was  the  Founda- 
tion of  their  prefent  Refolutions. 

1.  That  the  Firft  Rcfolution  was,  in  effect,  agreed  to  by  the  Com- 
mons, tho’  they  go  off  to  Foreign  Matters,  of  which  tile  Lords  take 
no  Notice. 

That  the  Law  of  the  Land  can  be  altered  only  by  the  LcgiflaCure. 

2.  That  the  Second  Refolution  afl'erts  the  Subjects  P,etl:c?s  by  Action 
at  Law,  (Ac. 

That  all  Conftitutions  have  reckon’d  this  their  Safety,  That  every 
Man,  from  the  higheft  to  the  loweft,  hath  the  Protection  of  the  Law. 

That,  according  toourCqnliitution,  rhe  Subject  may  Cornell  his  Righ 
with  the  Crown,  and  upon  equal  Terms,  with  that  refpevft  which  it 
due. 

That  this  Refolution  only  aflerts  the  Right,  does  not  ftatc  the  refpec- 
tivc  Courts,  where  the  Rcdrefs  is  to  be  had  : If  the  Party  miftakes  the 
Court,  he  is  punilhcd  by  Colts  of  Suit. 

The  Term  of  privileged  Caufes  is  new,  and  the  DiftinCUon  un- 
known. 

To  fupport  the  Third  Refolution,  it  was  urged, 

’hat  the  Breach  of  Privilege  was  not  well  grounded. 

That  it  belongs  to  the  Crown  to  make  Declarations  ; the  Commons  did 
indeed  make  Ordinances ; and  when  their  Prince  was  murdered,  they  came 
to  Declarations. 

That  a Law  without  Promulgation  cannot  have  Force  to  make  an 
Offence. 

'I  he  Liberty  of  Men’s  Pcrfons  is  the  greateft  Privilege,  and  not  to  be 
taken  away,  but  in  known  Cafes  ; the  invading  of  it  has  111 00k  the  belt 
Conftitutions. 

That  tile  taking  away  the  Liberty  of  one  mean  Perfon,  once  endan- 
ger’d the  Government  of  Rome. 

That  botli  Houfes  may  commit  for  Breach  of  Privilege,  but  cannot  de- 
clare any  thing  to  be  a Privilege,  without  good  Grounds  ; nor  confequent- 
ly  make  any  thing  a Contempt,  that  is  not  known  to  be  fo. 

That  Commitments  or  Cenfures  have  not  been  ufual  upon  Actions  at 
Law,  though  fuch  Actions  have  brought  the  Proceedings,  or  Privileges, 
of  either  Houfe  in  Queftion. 

That  in  the  cafe  of  Freedom  of  Speech,  which  is  the  greateft  Privi- 
lege, there  was  a Judgment  in  King  Charles  the  Firft’s  Reign,  in  the  Heat 
of  thofc  Times,  againft  fome  Members,  for  Speeches  in  Parliament : 
This  the  Commons  firft  condemn'd  ; and  then  by  Conference  brought 
it  before  the  Lords,  who  came  to  a Refolution,  That  it  wascrroncous,  and 
defired  the  Lord  Hollis  to  bring  his  Writ  of  Error;  and  thereupon  it  was 
reverfed  by  the  Lords,  in  the  Time  of  Charles  the  Second ; which  Ihews 
the  Care  the  Lords  had  of  the  Commons  Privileges. 

That  in  Seaweand  Barnardijlon' s Cafe,  the  Commons  did  not  concern 
themfelvcs,  only  in  Support  of  the  ACiion,  when  in  1678  they  examined 
thejudgment  of  Revcrfals  as  a Grievance. 

That  the  Lords  had  not  interpofed  in  any  Suits  which  concern’d  the 
Proceedings  of  their  Houfe. 

That  the  Earl  of  Banbury  (as  he  was  called)  was,  by  the  Lords,  ad- 
judged to  be  no  Peer  : This  was  examin’d  in  the  King's-Bench,  where,  in 
Abatement  of  an  Indiclment  for  Murder  againft  him,  as  Charles  Knowles, 
Efq.  he  pleaded  his  Title  of  an  Earl ; and  in  Avoidance  of  that,  the  Order 
of  the  Lords  was  replied,  and  was  examin’d  by  the  Court,  and  difallow’d. 

That  the  late  BKhop  of  St.  David's  was  profecutcd  in  the  Spiritual 
Court,  and  depriv’d,  tho’  a Member  of  that  Houfe ; and  the  Lords  did 
not  interpofe. 

That  it  is  the  Wifdom  of  all  Governments,  to  have  the  I.aw  open  ; 
and  that’s  the  Difference  between  a Legal  and  Arbitrary  Government. 

That  the  Lords  do  not  meddle  with  the  Commons  Right  of  determin- 
ing their  own  Elections  ; they  have  a fettled  pofl'cfiion  of  it,  which  is  a 
Right But  if  all  the  Rights  of  Subjects  concerned  in  thofc  Elections  are 
to  be  determined  there,  that  will  bring  all  Queftions  of  Frcehuld,  and  the 
Allowance  of  all  Charters,  and  all  Liberty  and  Property,  before  them. 

That  a Freeholder  of  Forty  Shillings  per  Annum  has  a Right  of  Inhe- 
ritance, to  which  he  is  born  ; and  if  his  Vote  is  denied,  he  is  damnified, 
and  lofes  the  Credit  of  his  Vote  ; and  if  he  fhall  only  come  to  the  Houfe 
of  Commons,  they  can  neither  give  him  Damages,  nor  Colls  of  Suit. 

That  a Freehold  cannot  be  determined  by  any  Court  which  cannot  give 
an  Oath. 

That  the  Precedents  produced  concern  only  the  Right  of  determining 
Elections  in  .general. 

And  an  Adlion  by  an  Ele&or,  for  bis  Right  of  voting,  does  not  avoid 
the  Election. 

4 To  maintain  the  Fourth  Refolution,  they  faid. 

That  it  may  be  lawful  for  a Man  to  apply  for  his  Liberty,  where  he 
cannot  have  it. 

That  the  Proceedings  in  1675,  produced  as  a Precedent  in  this  Cafe, 
were  upon  a Matter  contelled  between  the  Two  Houfes,  and  refolved  dif- 
ferently in  the  Lords  Houfe:  Topham  anJ  the  Lieutenant  of  the  Tower 
were  both  turn’d  out ; and  the  Ferment  was  fo  high,  that  the  Parliament 
was  prorogued,  and  toon  after  diffolvcd. 

5.  The  Fifth  Refolution  is  a Confequence  of  the  Fourth  : 

That  the  Commitment  of  the  Lawyers  was  not  lor  licentious  Speech,  as 
was  infinuated  at  the  laft  Conference,  but  for  pleading  upon  the  Return  of 
the  Writs  of  Habeas  Corpus. 

That  ’tis  the  particular  Chara&cr  of  that  odious  Court  call’d  the  In- 
quifition,  that  nobody  dares  appear  for,  or  refort  to  a Perfon  impnfan'd 
there,  but  he  is  left  to  the  Mercy  of  thatCourt. 

The  Lawyers  arc  not  to  be  anfwerable  for  every  thing  they  argue ; they 
are  to  do  their  Duty  for  their  Clients,  and  the  Court  is  to  judge  of  it. 

6.  The  Commons  declining  the  laft  Refolution  is  an  agreeing  it,  though 
not  fo  Parliamentary  as  it  would  have  been  to  have  agreed  it  direiily. 

T|iac 
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That  the  Lords  are  the  only  proper  Judges,  Whether  the  Writ  of 
Error  lies  before  them. 

? s thefe  Argument*  the  Managers  for  the  Commons  Anfwered , 

That  they  agreed  the  Neceffity  oF  a good  Correfpotidence  between 
the  Two  Houfes,  cfpccially  at  this  Time  of  common  Danger}  and  that 
the  Commons  had  fully  lhewn  their  Defers  to  maintain  that  good  Cor- 
refpondcnce,  by  condescending  to  meet  their  Lordlhips  at  this  free  Con- 
ference, allho'  their  amient  and  fundamental  Privileges  had  been  call’d  in 
Qufliion,  and  denied  by  their  Lordfhips,  and  that  in  an  extraordinary 
and  very  unparliamentary  Manner. 

That  the  Delivery  of  Refolutions  is  fo  far  from  being  the  only  Method 
of  Conferences,  that,  the  more  ufual  Method  has  been  to  offer  Rcafons, 
without  Refolutions } and  it  would  be  very  difficult  to  give  any  Inftance 
(before  this)  of  either  Houfc  delivering  pofitivc  Refolutions  at  a Con- 
ference, without  the  Rcafons,  at  the  fame  Time,  to  fupport  them,  and 
that  induce  them  to  make  fuch  Refolutions. 

t.  That  the  Commons  Anfwer  to  the  Lords  Firft  Refolufon  Is  not 
foreign  tothe  Subject  Matter  of  the  Conference  ; bccaufe  the  Commons 
apprehended  the  Subject  Matter  to  be  their  Lordfhips  denying  the  Privi- 
leges of  the  Commons  on  the  one  hand,  and  their  extending  their  own 
Judicature  beyond  its  proper  Limits  on  the  other:  And  therefore  the 
Commons  could  not  but  take  Notice,  hosv  far  their  Lordfhips  had  tranf- 
greffed  in  rhcExcrcifc  of  an  unwarrantable  Judicature,  in  Contradiction 
to  that  very  Rule  they  had  laid  down  for  the  Teft  of  the  Proceedings  of  the 
Commons,  and  by  which  the  Commons  had  itriclly  govern’d  theinfelves. 

That  the  Commons  cannot  create  new  Privileges  ; yet  in  Coke's  13 
ferts,  Fo.  63.  ’tis  laid,  the  Privilege  of  Parliament,  either  of  the  Upper 
Houfc,  or  of  the  Houle  of  Commons,  belongs  to  the  Determination  or 
Dtciiion  only  of  the  Court  of  Parliament  -,  for  every  Court  hath  a Right 
to  adjudge  their  own  Privileges,  according  to  the  Boole  of  E.  IV.  Sir 
John  PaJ ton's  Cafe. 

2.  To  their  Lordfhips  Arguments  for  their  Second  Resolution  your 
Managers  anfwer’d. 

That  every  Pcrfon  injured  hath  a Right  to  leek  Redrcfs } but  then 
that  Rcdrefs  mull  be  fought  in  the  Place  where  the  Matter  is  properly 
cognizable. 

3.  To  what  the  Lords  offered  upon  the  Third  Rcfolution,  your  Ma- 
nagers anfwered.  That  Matters  of  Election  do  not  belong  to  the  Courts 
below,  but  only  to  the  Houfc  of*  Commons,  which  hath  been  in  long 
Poflelfion  of  them : That  there  was  an  Adi  of  Parliament  made  in  the 
Time  of  King  Henry  the  Sixth,  to  give  an  Action  for  a falfe  Return  of 
Members  to  ferve  in  Parliament,  becaule  no  fuch  Action  lay  at  Common 
Lav/,  it  relating  to  Elcitions. 

That  double  Returns  not  being  within  that  Statute,  no  Adlion  lay  in 
the  Courts  of  Common  Law  for  making  any  double  Return,  ’till  the 
Statute  7 (A  8 IFilliam  III . 

That  bclides  the  Inftances  given  in  the  Anfwcrs  the  Commons  gave  to 
the  Lords  Refolutions  at  the  laft  Conference,  this  Diftindlion,  as  to 
privileged  Cafes,  is  fully  and  undeniably  warranted  by  the  Statute  made 
in  the  Firft  Year  of  King  IVUtiam  and  Queen  Mary , entitled.  An  Ail 
declaring  the  Rights  and  Liberties  of  the  Subjeil , and  fettling  the  Succejfun  of 
the  Crown-,  where,  among  other  Endeavours  of  the  late  King  James  to 
fubvert  and  extirpate  the  Laws  and  Liberties  of  the  Kingdom,  thefe  are 
mentioned,  by  vi dating  the  Freedom  of  Eletlion  of  Members  to  ferve  in  Par- 
liameut,  and  Prtfecutient  in  the  Court  of  KingVBcneh,  for  Matters  and 
Caufes  oi./y  cognizable  in  Parliament. 

Be  tides.  That  there  are  privileged  Cafes  as  well  as  privileged  Perfons, 
appears  from  hcncc : A Prohibition,  anti  afterwards  an  Attachment,  lies 
for  filing  in  the  Spiritual  Court  for  a Temporal  Caufe  determinable  in 
the  Temporal  Court.  There  are  divers  Laws  withjn  this  Realm,  of 
which  the  Common  Law  is  but  one,  as  appears  in  Coke’s  1 Jnjl.  Fo.  1 1.  B. 
where  he  mentions  Lex  £5"  Confuetudo  Parliament i,  (A  Lex  Communis , as 
diftincl  Laws. 

As  there  are  feveral  Laws,  fo  there  are  feveral  Courts  and  Jurifdiclions, 
and  feveral  Caufes  proper  for  thofc  feveral  Laws  and  feveral  JurifdiiSlioiis  : 
Of  thefe  the  High  Court  of  Parliament  is  the  Firft } Lex  (A  Confuetudo 
Parliaments  is  a great  Branch  of  the  Law  of  England ; and  many  Caufes 
are  to  be  determined  only  by  that  Law,  as  appears  in  the  Inft.  Fo.  23. 

With  fuch  Caufes  as  are  in  their  Nature  Parliamentary,  and  to  be  de- 
termined by  the  Law  of  Parliament,  the  Common  Law,  and  Common-Law 
Judges  have  nothing  to  do  ; as  further  appears,  4 lnjl.  fo.  14, 15.  where 
the  Expreffions  are  very  fuitable  to  the  prefent  Controverfics. 

That  the  Perfons  perfefling  in  the  Profecucion  of  fuch  Aftions,  after  a 
Prohibition  by  the  Commons,  for  that  fuch  Caufes  belong  to  their  Juris- 
diction, the  committing  them  for  the  Breach  of  their  Privileges  in  chat 
Particular,  is  no  more  than  is  done  by  the  Common  Law  Courts  for  a 
like  Contempt,  when  Perfons  will  fue  after  a Prohibition  to  the  Spiritual 
Courts  : And  the  Commons  ufual  way  to  defend  their  Privileges  againft 
fuch  Invafions,  has  been  by  committing  the  Tools  and  Inftruinents 
thereof. 

It  is  a fundamental  Maxim  of  the  Law  and  Cuftom  of  Parliament, 
which  is  the  higheit  and  noblefl  Part  of  the  Law  of  England,  and  parti- 
cularly adapted  to  the  Prefcrvation  of  the  Liberties  of  this  Kingdom,  That 
the  Two  Houfes  are  independent  of  one  another,  and  foie  Judges  of  their 
Rights  and  Privileges  : That  their  Lordfhips  did  admit,  the  Commons 
have  a Privilege  to  judge  of  the  Rights  of  their  own  Elections  to  one 
Intent,  but  not  to  another:  But  if  the  Commons  have  fuch  a Privilege 
to  one  Intent,  they  mull  be  Judges  of  it  to  all  Intents  and  Purpofes 
whatfoever ; and  being  foie  Judges  thereof,  their  Judgment  cannot  be 
legally  call’d  in  Queftion,  either  by  Writs  of  Habeas  Corpus,  Writs  of 
Error,  orotherwife,  in  any  other  Court ; and  confequently  the  Proceed- 
ings in  IVeJlmin/ter-Hall,  and  in  the  Houfe  of  Peers,  and  the  Judgment 
given  there,  are  all  null  and  void,  (A  coram  non  Judice. 

The  Commons  Commitment  for  commencing  thefe  A&ions,  is  no  more 
than  what  they  and  their  Predcceffors  have  in  all  Times  pradtifcd  in 
Cafes  of  Breach  of  Privilege. 

4.  In  Anfwer  to  what  the  Lords  had  offered  upon  the  Fourth  Rcfolu- 
tion, your  Managers  infilled.  That  Application  of  Friends  for  the  Li- 
bert)- of  any  Pcrfon  imprisoned,  ought  to  be  in  a proper  Place,  and  in  a 
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proper  Manner,  which  in  this  Cafe  ought  to  have  been  only  to  the  Houfe 
of  Commons,  and  by  the  Petitions  of  the  Perfons  they  had  committed.  I 

That  the  Proceedings  in  1675  were  fo  well  grounded,  that  they  muft 
be  Precedents  to  the  Commons  to  follow  at  ail  l imes  upun  the  like  Oc-  1 
cafions. 

5.  To  what  the  Lords  offered  upon  the  Fifth  Refo'ution,  your  Mana- 
gers anfwered  ; 

The  Liceniioufnefs  of  Speech  ufed  by  the  Lawyers,  was  only  men- 
tioned among  other  Particulars  of  the  Provocations  they  gave  the  Houfe 
of  Commons,  but  they  were  committed  for  pleading  upon  the  Returns  of  j 
the  Writs  of  Habeas  Corpus,  in  behalf  of  the  Prifoncrs  committed  by  the 
Houfe  of  Commons,  which  the  Commons  (who  are  the  only  Judges  of 
their  own  Privileges)  take  to  be  a great  Breach  of  the  Privilege  of  their  I 
Houfe. 

6.  Tothe  laft  Rcfolucion  your  Managers  infilled.  That  no  Writ  of 
Error  lies  in  that  Cafe;  and  that  there  may  be  Cafes  wherein  no  Writ  of 
Error  lies,  was  their  Lordfhips  Opinion  in  the  Cafe  of  the  late  Bifhop  ! 
of  St.  David’s , who  brought  his  Writ  of  Error  upon  the  Court's  not 
granting  him  a Prohibition. 

The  Cafe  of  Sir  Thomas  Armjlrong,  mentioned  by  their  Lordfhips,  was 
particular,  in  that  the  Commons  then  apprehended  he  was  entitled  to  a 
Writ  of  Error  within  the  Meaning  of  the  Statute  of  Edward  the  Sixth. 

Your  Managers  further  urged  the  Novelty  of  the  Adlion  in  the  Cafe  of 
AJhb j and  IVhite,  of  which  no  Footfteps  can  be  folind  in  any  Book  of  the  1 

Law,  or  in  any  Record,  although  wrc  have  faithful  Reports  of  all  memo-  ■ 

rable  Cafes  for  four  hundred  Years  paft ; and  the  Occafion  of  fuch  an  | 

Action  muft  frequently  have  happened. 

The  Lords  themfclves  (when  they  haJ  no  Delian  upon  the  Privileges  I 

of  the  Commons)  were  of  Opinion,  in  the  Cafe  of  Sir  Samuel  Darnardi/hn,  j 

in  the  firft  Year  of  the  Rtign  of  King  ll'ilVtam , That  no  fuch  Adtion  | 

lay  ; and  there  is  no  one  Reafon  can  be  offered  to  maintain  this  Adiion,  but 
held  more  ftrongly  in  the  Cafe  of  Sir  Samuel  Bar r.ardijl on,  as  Damages, 
Colls,  (Ac.  And  it  is  an  abfurd  Diftinclion  to  fay,  That  in  this  Cafe  the 
Right  of  Election  cannot  come  in  Queftion,  becaufe  the  determining  of  the 
Right  of  the  Electors  doth  generally  determine  the  Right  of  the  Elected; 
and  al molt  all  controverted  Elections  depend  upon  the  Qualifications  of 
the  Electors. 

That  the  Commons  had  fhewn  fuch  a Difpofition  to  maintain  a good 
Correfpondence  with  their  Lordfhips,  though  their  Lordfhips,  in  the 
Cafe  of  Ajhby  and  IVhite,  had,  contrary  to  the  Judgment  of  the  Courts 
below,  allowed  the  Aftion  upon  which  the  Plaintiff  had  taken  out  Execu- 
tion, and  levied  the  Money ; that  the  Commons  took  no  Notice  of  it,  and 
were  willing  to  let  the  Matter  fall,  which  might  occafion  any  Contcll  in 
this  Time  of  publick  Danger  : But  when  other  Adlions  of  the  like  Na- 
ture were  ftill  commenced  and  profecutcd,  whereby  all  Eledlions  would 
be  brought  to  the  Determination  of  the  Lords,  or,  at  leaft,  in  time 
fo  influenced,  as  that  the  Lords  would  in  cffcdl  chufc  the  Commons,  and 
thereby  the  Independency  of  the  Two  Houfes  would  be  deftroyed,  which 
is  the  great  Safety  of  the  Conftitution  ; then  it  concerned  the  Commons, 
who  are  the  Reprefcntativcs  of  the  People,  to  oppofe  what  would  be  fo 
fatal  to  our  Conftitution. 

The  bringing  Writs  of  Habeas  Corpus  upon  the  Commitments  of  the 
Commons,  and  a Writ  of  Error  thereupon  before  the  Lords,  would  bring 
all  the  Privileges  of  the  Commons  to  be  determined  by  the  Judges,  and 
afterwards  by  the  Lords,  upon  fuch  Writs  of  Error. 

Nay,  fuch  Writs  of  Error  upon  every  Habeas  Corpus , would  bring  the 
Liberty  of  every  Commoner  in  England  to  the  arbitrary  Difpofition  of  the 
Houfe  of  Lords. 

And  if  a W rit  of  Error  cannot  be  denied  in  any  Cafe,  and  the  Lords 
alone  are  to  judge  whether  the  Cafe  be  proper  for  a Writ  of  Error,  then 
all  the  Queen’s  Revenue,  all  her  Prerogatives,  and  all  the  Lives  and 
Liberties  of  the  People  of  England,  will  be  in  the  Hands  of  the  Lords; 
for  every  Felon,  Burglar,  and  Traitor,  will  be  entitled  to  a Writ  of 
Error  before  the  Lords ; and  they  will  have  even  Power  of  Life  and 
Death. 

And  by  Writs  of  Error  and  Appeals,  as  already  excrcifed,  they  will  have 
a’l  our  Properties;  by  fuch  new-invented  Action  they  will  have  all  our 
Eledlions;  and  by  fuch  Writs  of  Habeas  Corpus,  and  Writs  of  Error 
thereupon,  they  will  have  all  our  Privileges,  Liberties,  and  even  Lives, 
at  their  Determination  ; who  determine  by  Vote,  with  their  Doors  fhut, 
and  it  is  not  certainly  known  who  it  is  that  hurts  you. 

The  Novelty  of  thofc  Things,  and  the  infinite  Confcqiicnces  of  them, 
is  the  greateft  Argument  in  Law,  That  they  are  not  of  Right. 

The  Commons  are  not  contending  for  a fmall  Thing,  but  for  their  All : 

Efpecially  fince  the  Lords  have  found  out  a way  to  diftrefs  the  Govern- 
ment, by  detaining  the  Money  given  by  the  Commons,  which  muft 
come  laft  to  them,  becaufe  the  Money-Bills  muft  begin  with  the  Com- 
mons ; and  if  by  that  Means  they  can  extort  Writs  of  Error  where  they 
never  were  heard  of,  the  Commons  muft  commit  the  Perfons  employed  in 
all  fuch  Innovations,  or  clfc  they  muft  lofe,  by  fuch  Contrivances,  All 
that  they  have. 

In  the  Cafe  of  Denzil  Hollis,  Sir  John  Elliot,  (Ac.  in  1667,  the  Com- 
mons declared  the  Judgment  given  in  5 Car.  1.  to  be  an  illegal  Judgment, 
and  againft  the  Privilege  of  Parliament : And  this  they  did  of  themfclves, 
before  they  acquainted  the  Lords  therewith. 

Afterwards,  bccaufe  it  concerned  the  Lords  as  well  as  the  Commons, 
they  imparted  their  Refolutions  to  the  Lords,  who  concurred  with  the 
Commons  ; and  the  W rit  of  Error,  which  was  afterwards  brought  at  the 
Defire  and  Inftance  of  the  Lords,  and  not  at  all  by  the  Defire  of  the 
Commons,  they  refted  upon  their  own  Rcfolution,  That  it  was  an  ille- 
gal Judgment.  Fid.  Vol.  VII.  p.  242. 

The  Lords,  by  way  of  Reply,  faid  further.  That  this  is  a Caufe  of 
Liberty  and  Property,  and  judicial  Proceedings,  which  the  Commons 
had  endeavoured  to  flop. 

That  the  Conference  therefore  alked  by  the  Lords  upon  the  funda- 
mental Rights  and  Liberties,  was  proper. 

That  they  are  the  fame  Terms  the  Commons  ufed,  3 Car.  when  their 
Liberties  were  attacked. 

That 
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That  the  true  Method  of  Conference  is  not  by  way  of  Queftlnn  and 
Anfwef,  but  by  Rifolutions,  which  arc  not  fo  binding;  but  if  the  Lords 
are  convinced  by  Arguments,  they  may  rctraft  them. 

That  the  Lords,  jure,  may  regularly  take  Notice  of  this  printed  Paper, 
when  it  coi  t-.ins  fuch  Declaration  as  all  Pcrfons  arc  bound  to  take  Notice 
of  at  the  Peril  of  Commitment. 

That  the  Right  of  the  Houfe  of  Commons  to  determine  their  own  Elec- 
tions is  not  in  Queftion,  or  intended  to  be  changed  ; but  the  two  Prece- 
dents produced  to  fupport  them  are  very  much  roiftaken. 

That  the  Cafe  of  Sir  Francs  Goodwin  is  not  fairly  Hated,  the  Word 
Order  being  omitted  in  the  Commons  Anfwer  to  the  Lords  Meflage,  re- 
lating to  the  Commons  Proceedings  in  this  Cafe  ; w hich  refers  to  a par- 
ticular Ordtr  of  the  Hcut'c  of  Commons,  they  having  before  determined 
that  Election.  That  it  is  not  taken  Notice,'  that  the  Lords  went  with 
the  Commons  to  the  Kmg,  and  were  Mediators ; and  that  at  the  iaft  a new 
Writ  iflued  for  a new  Election. 

That  in  the  Hating  the  Precedent,  28  Eliz-  the  Commons  have  not  tak- 
en Notice,  That  the  Election  was  in  that  Cafe  determined  by  the  Judges. 

That  the  Commons  did  not  confine  their  R fetation  to  Anjl-eig' s 
Cafe;  but  it  is  general  and  abfolute,  That  a Wr.t  of  Error  in  Felony,  or 
Trcafon,  is  of  Right,  and  not  of  Grace. 

That  by  the  Writ  of  Error,  brought  in  the  late  Rifliop  of  St.  David's 
Calc,  upon  the  Denial  of  a 1 inhibition,  and  difallovveu  by  the  Lords,  it 
appears,  when  a Rccotd  comes  improperly  before  them,  they  are  lo  iufl 
as  to  dilmits  it. 

That  inficad  of  proving  the  Law,  the  Confcquenccs  are  urged,  which 
is  not  right  arguing. 

That  1 he  Qneflion  is,  Whether  the  Queen  is  hound  to  grant  a Writ 
of  Error  ? If  She  is,  it  will  be  hard  for  any  Body  of  Men  to  interpofe  with 
the  Crown,  and  flop  it  to  hinder  that  Ft#/}  which,  by  the  Opinion  of 
the  judges,  She  ought  to  give. 

She  is  obliged  too,  by  Magna  Charta : Nulli  ntgahimus,  nulli  drftremns, 
Jujhtiam. 

That  whether  a Writ  of  Error  lies  or  not,  will  afterwards  be  proper 
fur  the  Judgment  of  this  Courr,  as  ’tis  of  any  other  Court  where  a Writ 
of  Error  is  returnable. 

That  the  Commons  arc  very  fafe,  and  may  depend  the  Lords  will  be 
as  tender  of  their  Privileges  as  of  their  own. 

1 hat  whatever  Privileges  accrue  to  the  Commons,  will  accrue  to  the 
Lords  alfo  : If  the  Commitments  of  the  Commons  are  free  from  the  Cog- 
nizance cf  the  Courts  below*  thofe  of  the  Lords  will  be  fo  too. 

That  3 Car.  the  Commons  maintained.  That  the  Mcafurc  of  Pcrfons 
being  baifablc,  is  r.ot  from  the  Authority  which  committed,  but  from  the 
Cauic  of  Commitment. 

Your  Managers  further  obf*  veil,  This  Subjeft  Matter  was  fcarcecver 
in  Conference  before  between  the  Lords  and  Commons,  and  will  feem 
ftrange  to  Poflerity. 

That  the  Lords  Concern  for  Liberty  and  Property  cannot  be  equal 
with  that  of  the  Commons  ; for  the  Lords  Liberty  is  better  fenced,  anti 
ctmftquenlly  their  Property  roo,  thun  that  of  the  Commons. 

The  Lords  ate  lefs  inu  ieflcd  in  the  Event  of  this  Conference  than  the 
Commons,  who  ate  the  Trufttcs  of  thofe  who  lent  them,  and  arc  bound 
in  Duty  and  IntercH  to  preferve  their  Liberty  and  Property  : And  having 
but  a i rienniul  Duration,  which  is  at  this  Time  near  expiring,  it  is  not 
to  be  imagined  they  will  infringe  what  they  are  entrufied  with,  and  to 
much  concerned  to  maintain;  and  that  fo  notorioufly,  that  the  Lords 
fhould  complain,  who  arc  much  left  concerned,  but  more  to  be  feared, 
as  their  Defigns,  as  well  as  Honour,  may  be  Hereditary. 

At  the  firlt  Conference,  fix  Kcfolutions  were  delivered  as  Matters  of 
undoubted  Truth  and  Law. 

Am!  the  Proceedings  of  the  Commons  are  to  be  tried  by  thefc  Rules, 
though  they  were  no  Parties  to  the  making  them. 

j.  Ther'irfl  is  not  to  be  excepted  againft  ; only  is  an  Infinuntion,asif 
the  Commons  had  praftifed  the  contrary  which  they  arc  notconfcic.us  of. 

7.  To  the  Second,  There  arc  many  Injuries  for  which  no  Action  at 
Law  is  allowed  ; as  if  a Judge  gives  a wrong  Judgment,  the  Rcdrefs  by 
Writ  of  Error  is  no  Satisfaction  for  the  Damage. 

So  lor  other  AcL  of  a Judge,  or  Court  of  Juflicc,  3s  denying  a Writ 
of  Halms  Corpus,  or  Bail,  no  Action  lies,  but  upon  the  late  Statute. 

That  the  r Lordfhips,  not  making  any  Diflinftion  between  Matters 
rttd  Caufes  which  were  exempt  from  the  Cognizance  of  the  Common 
Law  Courts,  as  bcirg  folely  cognizable  in  Parliament,  and  Caufes  which 
were  exempt  only  in  r-fpecl  of  the  Pcrfons  fued,  being  entitled  to  Privi- 
' lege  of  Parliament,  feems  to  be  the  Occafion  of  the  Miftakes  their  Lord- 
flops  have  entertained  in  relation  to  the  Proceedings  of  the  Commons: 
That  the  Houftof  Commons  isa  Court  of  Judicature  in  many  refpefts; 
and  as  fuch,  hath,  as  well  as  other  Courts,  Caufes  proper  and  peculiar 
to  its  Jurifdiftion. 

That  the  L-w- Books,  ar.d  particularly  the  Lord  Celt,  fpeaks  of  Mat- 
ters of  Parliament  which  art  net  to  It  determined  by  tit  Common  Law,  but 
according  to  the  Low  ar.dUjngt  cf  Parliament. 

That  all  Matters  moved  are  dint  in  Parliament,  muji  be  qujrioncd  and  de- 
termined tine,  and  not  elfewhere , has  been  heretofore  affirm'd  by  the  Houfc 
of  Commons,  as  their  ancient  and  undoubted  Right,  and  has  been  allow- 
ed both  by  the  Judges  of  Law,  and  by  their  Lordfhips.  And  when  the 
Judges  in  the  King' 1- Bench,  in  the  fifth  Year  of  King  Cherries  the  Firfl, 
upon  an  Information  again!!  Sir  J*bn  Eliot,  Ms.  Ho  lts , and  others,  held, 
7 b:.t  Matters  done  in  the  H.uje  of  Commons,  if  n l done  in  a Parliamentary 
Way,  might  be  qurjlicned  elj eu.h ere ; that  Judgment  was  afterwards  reverfed 
in  Parliament. 

That  their  Lnrdflrips  allowed,  all  Matters  relating  CoElcftions  ought 
to  be  determined  folely  by  the  Commons  : And  though  their  Lordfhips 
attempted  to  make  a Diftinclion  between  the  Right  of  Elections,  and  the 
Right  of  EhSors,  yet  their  Lordfhips  cannot  find  Room  for  filch  a Di- 
ftiitciion,  unlefs  they  would  fay,  the  Right  and  Qualification  of  the  Elec- 
tors was  a Matter  not  relating  to  Elections. 

Vol.  VIII. 


That  by  the  Parliament  Rolls,  it  Rich.  II.  it  appears  n Petition  was 
exhibited  by  Parliament,  and  allowed  l*y  the  King,  That  tin  Liberties  and 
P’ivteges  of  Parliament  jhsuLi  be  dfcvffeu  by  the  P .r Lament,  00, l /.« t h,  any 
other  Courts,  nor  by  Common  0 Civil  Law  j and  therefore,  when  the  Judges 
have  been  afktd  their  Opinions  in  Matters  of  Parliament,  they  have  *11- 
fweted.  That  the  Privilege < f Par  ■ament  ought  te  be  determined  there,  and  net 
by  any  other  ; as  they  did  in  the  Cafe  of  Tbmp,  Speaker  of  the  iluulc  of 
Commons,  31  H.  VI. 

That  rhefe  Matters  are  not  exempt  from  the  Determination  of  other 
Courts,  in  rcfpcft  of  the  Ptrlun  fued  ; for  then  they  might -be  determined 
thereafter  the  Time  of  Privilege  was  expired  ; whereas  it  is  evident,  ! hat 
fuch  Matters  and  Caufes  cannot  be  determined  in  any  other  Courts  than 
that  of  the  Parliament,  after  the  Expiration  of  the  Time  of  Privilege,  any 
more  than  before. 

That  thefc  Matters  are  determinable  in  Parliament,  although  the  Pcr- 
fons  profccutcd  arc  not  entitled  to  the  Privilege  of  PaiHamenr,  as  ap- 
pears lw  many  InHances,  particularly  by  that  cf  the  Mayor  of  IV. jibury, 
in  the  Eighth  Year  of  Queen  Elixab. : h,  who,  for  taking  Fmr  Pour dt  10 
get  a Pcrfon  elect'  d a Durgcfs  for  that  Borough,  was  fin  d and  imprifbned 
by  the  Houfe  ef  Commons,  a 1 hough  he  was  not  a Pcrfon  entitled  to  me 
Privilege  o(  Parliament. 

That  it  may  as  well  be  faid.  That  an  A fit  ion  is  maintainable  for  refu- 
ting any  of  the  Lords  a Right  of  Precedency  in  Parliament  ; yet  it  can  >e 
be  imagined  the  Houfc  of  Peers  would  be  content  fit'  fame  fhould  be 
brought  in  Queftion  in  any  the  Courts  of  Law,  and  decided  by  a jury  of 
Commoners. 

But  the  fame  Arguments  will  hold  for  maintaining  fuch  an  Aftir-n,  to 
recover  Damage  for  refilling  Precedency  to  him  that  h<tb  Right  1 it,  as 
for  maintaining  an  Adi  ion  to  recover  Damages  for  refilling  t<»  rake  down 
upon  the  Poll  the  Vote  of  an  Elector:  For  it  may  with  equal  Reafun  be 
faid  in  both  Cafes,  That  the  Plaintiff  hath  a Right,  That  the  Defendant 
rciuf.d  him  that  Right  That  fuch  Refufal  is  an  Injury,  and  confequent- 
ly  ought  to  be  repaired  in  Damages. 

3.  s to  the  Third  Refolution,  the  Commons  are  not  accountable  to 
the  Houfc  of  Lords,  or  any  other  Court,  for  what  they  did  in  th  .t  Matter. 

'1  heir  Privileges  being  Rights  peculiar  to  that  Houfe,  what  is  their 
Privilege,  and  tnc  Breach  of  it,  is  only  examinable,  and  to  bejudged  by 
thcmfi.Tvcs. 

That  the  Courts  of  JV/ftminfler-Hall  have  that  Deference  for  each  other’s 
Judgment,  that  in  Commitments  for  Contempt,  or  Mifdemeanor  which 
arc  frequent  every  Term,  another  Court,  though  Superior,  will  nor  re- 
drefs  the  Prifoner  by  Habeas  Corpus , or  otherwife,  but  lie  mull  addrefs  to 
the  Court  which  committed  him  much  lefs  can  an  inferior  Court  do  it. 

The  Houfc  of  Commons  therefore  expected  the  fame  Deference  from 
thofe  Courts  which  they  pay  each  other,  and  alfo  from  the  Lords  Houfc 
what  is  due  to  a co-ordinate  Jurifdiftion : 1 he  Commons  taking  them- 
felvcs  to  be  fuperior  to  any  Court  in  Wiflmsjlcr- Hall,  and  not  allowing 
any  Court  in  this  Government  to  be  their  Superior,  no  more  than  their 
Prcdeceflbrs  have  done. 

The  Commons  do  not  intend  by  their  Declaration  to  make  a new  Law, 
but  barely  declare  what  the  Law  was,  and  prohibit  any  Pcrfon  to  aft 
contrary; 

The  Term  Declaration  is  not  peculiar  to  the  Prince,  but  is  a familiar 
Term  in  Weflminjler-Hall. 

The  Commitment  was  not  for  acting  contrary  to  the  Vote  of  the  Com- 
mons, hut  lot  acting  contrary  to  Law,  after  the  Law  was  notified  to 
them  by  that  Declaration,  and  they  thereby  prohibited  to  proceed  in  tlut 
Courfi. 

To  fet  this  in  a true  Light,  If  a Man  fucs  in  the  Admiralty,  or  Ec- 
clcfiaftical  Court,  for  a Matter  properly  cognizable  at  Common  Law, 
the  Party  fhall  not  indeed  be  committed  for  commencing  that  Suit ; but 
if  the  Defendant  in  fuch  Suit  obtains  a Prohibition,  which  declares  what 
the  Law  is,  znd  gives  the  Plaintiff  Notice  that  his  Suit  is  contrary  to  Law, 
and  therefore  prohibits  him  to  proceed  any  further  therein  ; if  he  does 
rr.cetd,  an  Attachment  will  iffue  to  arrefl  him  for  Breach  of  the  Prohi- 
ition,  as  it  is  faid,  though  in  Truth,  it  i:  for  acting  contrary  to  Law, 
after  he  had  been  adtnommed  what  the  fame  was. 

Now  there  is  no  Difference  between  the  Declaration  complained  of, 
and  the  Prohibition  mentioned,  but  in  the  Name  only  ; both  declare  what 
the  Law  is;  both  sdmonilh  the  Peifon  offending,  anti  both  command  him 
not  to  proceed  ; fo  that  there  is  as  much  Rea  foil  to  complain  of  a Prohi- 
bition at  Law,  as  of  the  Declaration  mentioned  in  the  Refolution. 

4.  To  the  Fourth  Refolution,  if  it  refpefts  the  Prifoucrs  committed  by 
the  Commons,  they  apprehend  the  Application  ought  to  be  to  their  Houfc. 

5.  For  the  Fifth  Refolution,  the  Commons  have  the  fame  Exceptions 
to  it  as  they  had  to  the  Third  Refolution  : For  if  Counfel,  Attornies,  or 
Solicitors,  arc  piohibitcd,  and  aft  contrary  to  the  Order  of  any  Court, 
they  are  guilty  of  a Contempt  of  that  Court;  and  for  fuch  Contempt  they 
may  be  taken  into  Cuflody. 

To  their  Lordfhips  lift  Refolution,  it  is  very  true.  That  in  the  laH 
Reign  the  Houfe  of  Commons  did  fo  rcfolvc  in  the  Caufe  of  Sir  Tbemat 
Armjltcng  as  hath  been  cited ; which  Cafe  was.  That  Sir  Thomas  Arm- 
Jirottg  was  indifted  for  High-Xreafon,  and  afterwards  fled  beyond  Sea, 
where  he  was  at  the  Time  of  the  Exigent  awarded  againfl  him  ; ana 
aft<  rwards,  within  a Year  after  the  Exigent  awarded,  he  was  brought 
Prifoner  into  England,  and  would  have  a Write \f  Error,  but  it  wa » denied 
him  ; upon  which  the  HottJe  of  Commons  made  the  Refolution  mentioned. 
At  the  Common  Law,  if  a Pcrfon  had  been  guilty  of  a capita],  or  any 
other  Crime,  and  had  been  in  England  at  the  I ime  of  the  Indictment 
found  againft  him,  but  was  beyond  Sea  at  the  Time  of  the  Exigent 
awarded,  and  thereupon  an  Outlawry  was  had,  the  Perlon  outlawed  might 
any  "I  ime  afterwards  have  reverfed  that  Outlawry  for  that  Error  in 
Faft:  The  Practice  whereupon  was.  That  PerGms  guilty  of  Trea- 
fon,  would  fly  beyond  Sea,  and  there  Hay  ’till  the  Witncffcs  againft  them 
were  dead,  and  then  return  into  England,  reverfe  their  Outlawry,  and 
become  fafe.  To  remedy  which  Mifchief,  was  the  btatute  of  Edw.  VI. 
made,  which  takes  away  that  Error  in  Trcafon,  unlefs  the  Pcrfon 
X Outlawed 
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Outlawed  rendered  himfclf  to  the  Chief- Juftice  within  a Year  after  the 
Outlawry  ; within  which  Exception  was  the  Cafe  of  Sir  Thomas  Arm- 
firing,  as  the  Commons  apprehended,  which  was  the  Reafon  of  the  Re- 
solution : And  in  other  Cafes  the  PraS'ice  fince  that  Refolution  has  been 
otherwife  ; for  in  the  Cafe  of  Salisbury , who  was  attainted  of  Felony  for 
counterfeiting  the  Scamps,  a Writ  cf  Error  was  denied  him,  though  he 
petitioned  for  the  fame.  But  if  this  Refolution  is  aimed  at  a IVrit  of  Er- 
ror for  denying  a Habeas  Corpus,  or  denying  to  bail,  or  difeharge  1 erfons 
committed  by'rite  Houfe  of  Common,,  this  “Refolution  is  very  wide  from 
the  Purpofe;  for,  whether  a IVrit  of  Error  be  a Writ  of  Right,  or  a IVrit 
of  Grate , in  all  Cafes  where  a IVrit  of  Error  does  lie,  yet  their  Lord  (hips 
Refolutions  cannot  be  carried  fo  far  as  to  make  a IVrit  of  Error  lie  ina  Cafe 
where  there  is  no  Judgment  pronounced,  as  there  never  is  in  the  Cafe  or 
an  Habeas  Corpus,  or  in  any  thing  relating  thereunto;  for  if  an  Habeas 
Corpus  is  denied,  or  if  granted,  and  thePerfons  thereupon  denied  to  be  bailed 
or  difeharged,  this  is  no  fuch  Judgment,  but  that  the  fame,  or  any  other 
Court,  may  grant  an  Habeas  Corpus , and  dtfchargc  or  bail  the  Perfon 
committed.  _ . 

Your  Managers  added.  The  Commons  hoped  it  would  be  no  Difficulty 
to  convince  the  Lords,  that  thefe  Refolutions  were  both  unrcafonable  and 
unparliamentary,  and  they  have  not  been  much  juftified;  and  certainly  it 
cannot  be  parliamentary  or  rcafonable,  for  the  Lords  to  condemn  the 
Commons  in  the  Cafe  of  their  own  Privileges,  when  the  Lords  are  no 
Judges  of  them  : And  therefore,  though  the  Commons  have  now  entered 
into  this  Debate  with  their  Lordlhips, ' it  was  never  meant  to  fubjeft  their 
Proceedings  to  the  Lords  Examination,  but  only  to  fatisfy  the  Lords,  and 
all  Mankind,  that  the  Commons  have  not  done  any  extravagant  Thing. 
That  a Noble  Lord  laid.  They  did  not  intend  to  interrupt  the  Commons  in  the 
Determination  of  their  Eleflions.  The  Commons  are  beholden  tn  them  for 
that;  for  otherwife,  when  they  thought  fit,  they  might  as  well  meddle 
with’  that,  as  feveral  ocher  Thing?  they  have  of  late  taken  upon  them. 

The  Commons  hope  their  Lordfhips  will  confider  what  the  Conftitution 
is  and  think  it  not  rcafonable,  that  any  Part  fhould  exceed  its  due  Bounds  : 
But  there  have  been  great  Invafions  made  upon  it  by  their  Lotdfhips,  and 
fome  Infhnces  of  that  kind  have  been  delivered  at  the  laft  Conference; 
and  it  would  be  eafy  to  fhew,  That  the  Judicature  which  of  late  has  been 
aflumed  by  the  Lords,  is  not  confident  with  the  Conftitution. 

A Writ  of  Error  in  this  Cafe,  the  Commons  take  to  be  fuch  : And  the 
Commons  would  be  blameablc  for  admitting  of  it,  fince  no  fuch  Writ 
docs  lie  ; and  the  Commons  have  done  well  in  advifing  Her  Majcfty  not 
to  grant  it,  fince  it  is  againft  Law:  The  Commons  find  no  fuch  Writ 
ever  brought.  . 

'Tis  faid,  their  Lordfhips  will  do  Right  to  the  Commons  upon  it ; but 
the  Commons  can  never  think  it  rcafonable  to  truft  the  Liberties  of  the 
People  of  England  to  their  Lordfhips  Pleafurc,  for  they  that  have 
Power  to  do  Right  have  Power  to  do  Wrong;  and  Power  is  fo  often 
abufed,  that  the  Commons  can  never  fufier  the  Lords  to  affume  this  new 
Power  to  themfelves.  Were  we  certain  Power  could  never  be  abufed, 
an  Arbitrary,  and  what  is  called  a Tyrannical,  Power  would  be  the  beft  in 
the  World,  for  that  not  being  tied  to  any  Rule,  would  apply  the  Reme- 
dies proper  in  all  Cafes;  but  fince  this  is  not  to  beexpedted,  the  Commons 
were  in  the  right  to  flop  this  Writ  of  Error  : They  find  one  Thing  has 
brought  on  another  ; and  therefore,  for  the  future,  (hall  oppofc  any  fur- 
ther Progrefs  of  this  Nature. 

It  was  further  urged  by  the  Lords,  in  Reply,  That  if  fuch  a Writ  cf  Error 
wants  a Precedent,  'tis  a new  Sort  of  Imprifonmeut  has  occafioned  this. 

That  the  Confequenccs  urged  by  Gentlemen  cannot  avail. 

That  if  the  Law  be  fo,  nothing  but  the  Legiflature  can  alter  ir. 

That  ’tis  faid,  the  Lords  cannot  judge  of  the  Privilege  of  the  Houfe  of 
Commons.  They  do  not  fay  they  can  ; there  may  be  no  Occafion  : But 
from  Precedents  it  appears  they  have  done  it  by  Writ  of  Error,  and  at  the 
Dcfire  of  the  Commons. 

That  not  only  the  Lords,  but  all  Mankind,  will  judge  of  what  is  not 
their  Privileges,  if  they  claim  that  which  neither  Senfe,  nor  Reafon,  nor 

LaThat1^ "the Commons  fay.  To  bring  an  Aaion  at  Law  againft  Per- 
fons  not  privileged  is  a Breach  of  Privilege,  all  Mankind  will  fay  it  is 


That  this  comes  upon  a Petition  of  five  Men.  to  the  Lords,  fetting  forth. 
They  have  been  imprifoned  by  the  Commons  for  bringing  their  Adions 
a ga i lift  the  Courtables  of  Aylesbury,  and  for  filing  out  Writs  of  Habeas 
Corpus,  and  are  at  leaft  delayed  in  a Writ  of  Error. 

The  Quell  ion  lies  in  a narrow  Compafs;  . 

Whether  they  have  a Righrto bring  their  Adtions  at  Law  ? If  fo,  it  is 

Iniuftice  to  imprifon  them  for  doing  it ; 

A Hardftiip  to  deny  them  Writs  of  Habeas  Corpus , and  a greater  to  mt- 
prifon  their  Counfcl  and  Agents,  for  endeavouring  to  procure  them  their 

^That  their  Right  is  fettled  by  a Judgment  of  Law,  which  will  ever  re- 
main, till  altered  by  the  Legiflature. 

That  a Declaration  of  one  Houfe,  or  both  Houfcs,  cannot  alter  the 

^a,That  the  Lords  intend  not  to  difturb  the  Commons  in  their  Right  of 

judging,  only  as  to  their  own  Members. 

That  the  material  Difference  is  between  judging  of  the  Right  of  the 

Elcdors,  and  the  Righr  of  the  Eleaed.  . . _ .. 

And  there  may  be  Cafes,  as  here,  where  the  Eleaion  is  not  in  Queftion, 
and  yet  the  Electors  receive  great  Damage  in  being  denyed  their  V ote. 

That  the  Right  of  Freehold  is  a Man’s  Birth-right,  and  cannot  be  taken 
from  him,  but  by  Law.  ...  , 

That  if  any  Perfon  be  injured  by  any  Officer  whatfoever,  he  may,  by 
Law,  feek  for  Reparation  : Otherwife,  there  is  a Right  without  a Re- 
medy, which  is  no  Right  at  all. 

In  Anfwer  to  this,  your  Managers  faid ; 

This  A&ion  is  of  the  firft  Imprcffion  ; and  tis  a good  Argument  no 
fuch  Aaion  lies,  becaufc  none  was  ever  brought  before ; and  cfpe- 


cially,  becaufc  Occafioas  cannot  be  prefumed  to  have  been  wanting  in 
every  new  Election  of  Members  to  Serve  in  Parliament;  nay,  many  more 
juilifiablc  than  in  the  late  Cafe  of  AjiAy  and  White,  where  the  Plaintiff 
was  a Perfon  likely  to  become  chargeable  to  the  Parilh,  and  therefore  re- 
moved by  the  Older  of  two  Juftices  : And  this,  by  the  way,  brings  in 
Mind  the  printed  Cafe  of  Ajhby  and  Whit-,  from  tin-  Report  of  the  Lords 
Committees,  where  ’tis  given  in  Anfwer,  No  fuch  Ad  ton  brf're  was 
brought,  That  few  had  fuch  a true  Englifli  Spirit  as  that  Plaintiff,  though, 
it  is  laid,  he  was  then  a Csbler,  and  formerly  had  been  an  Htfiler  ; and  "tits 
Brcaft,  it  feems,  was  firft  waimcd  with  this  true  E'.glija  Spirit,  wh.-cU 
was  rather  a Spirit  of  Faction. 

And  it  is  worthy  Obfcrvation,  That  in  this  Cafe  the  Caffs  and  Charges 
fuftained  by  Ajhby,  or  fomebody  for  him,  could  not  be  itfs  than  tec /. 
more  than  the  Colts  and  Damages  he  recovered  ; fo  that  ’twas  inftlix  vic- 
toria, and  no  Benefit,  but  a Lofs  to  him.  A Noble  Lord  was  pleated  to  fay 
further.  That  though  he  would  not  pretend  to  judge  of  the  Commons  Pri- 
vileges, yet  he  might  of  what  was  not  their  Privilege.  Tn.:  Argument 
appears  very’  ftrangr,  fince  the  Commons  fay.  The  Matter  in  Quell  ion  is 
their  Privilege  ; and  if  the  Lords  faying  ’tis  not  is  fufficiew  to  dived  them 
of  it,  the  fame  Method  may  dived  the  Commons  of  all  the  reft.  The 
Commons  are  not  going  about  to  create  new  Privileges,  but  continue  tlx: 
Poffcffion  of  thofe  which  their  PrcdcccUurs  ever  enjoyed  and  excrcilcd  ; and 
which  they  think  neither  this  or  any  other  future  Houfe  of  Commons  can 
ever  depart  from. 

The  Lords  afterwards  receded  from  the  Generality  of  their  fecond  and 
laft  Refolutions. 

They  faid,  the  fccond,  fo  far  as  that  every  one  who  apprehends  himfelf 
injured  has  a Right  to  feek  Redrefs,  was  general ; but  what  followed  of  an 
Action  at  Law  was  confined  to  the  prefent  Cafe. 

So  the  fixth,  though  it  was  general,  was  to  be  underftood  in  this  parti- 
cular Cafe. 

As  to  what  was  faid.  That  none  but  a fuperior  Court  can  take  Cogni- 
zance of  what  another  does,  it  was  anfwercd. 

That  when  the  Earl  of  Shaftesbury  was  committed  by  the  Houfe  of  Lords 
for  a Contempt,  be  was  brought  by  a Habeas  Corpus  to  the  Court  of  King’s- 
Bench  : This  was  complained  of  to  the  Houfe  of  Lords;  but  they  palled  it 
over,  being  of  Opinion,  a Man  might  feek  for  Liberty  where  he  would. 

The  Lords  Judicature  is  too  facrcd  a Thing  to  be  touched. 

Tour  Managers  thereupon  returned.  They  wifhctl  their  Lord  (hi,  s had  faid 
that  at  the  beginning,  it  would  have  faved  much  Time,  and  ftiortcned  the 
Debates ; for  the  Commons  think  their  Privileges  as  facred  as  the  Lords 
can  their  Judicature.  Your  Managers  proceeded  to  fay. 

That  as  nothing  offered  at  this  Conference,  or  the  laft,  was  meant  to 
fubrn  t or  Icflen  the  Privilege  of  the  Commons  ; much  Id’s  had  any  Thing 
in  the  Precedents  in  the  Time  of  Queen  Elizabeth  and  James  I.  produced 
at  the  iaft  Conference,  any  Tendency  that  way. 

And  in  Anfwer  to  foine  Objections  rr.  Je*  to  thofe  Precedents,  your 
Managers  faid.  The  Commons  did  not  take  upon  them  to  fet  for.ll 
the  wnole  Proceedings,  which  are  very  long  ; but  though  they  had  not 
their  Books  there  to  uuke  out  the  Quotations,  can  depend  upon  what  they 
have  dated  10  be  true. 

In  the  Precedent  of  Sir  Francis  Goodwin's  Cafe,  cited  by  the  Commons, 
there  are  no  Omillions  tliat,  duly  confidercd,  can  make  that  Cafe  lefs  to 
the  Advantage  of  the  Commons  on  ihisOccaiion  : lor  if  the  Word  Order  be 
omitted,  and  taking  the  Anfwer  to  have  been.  That  they  did  conceive  it  did 
notjiand  with  the  Honour  and  Order  of  the  Houfe  to  give  Account  of  any  their 
Proceedings  or  Doings,  that  will  little  alter  the  Cafe",  fince  it  is  plain,  from 
the  Entry  in  the  Journal,  the  Commons,  in  returning  this  Anfwer,  had 
Regard  chiefly  to  the  Precedent  then  quoted,  27  El  z.  when  the  Commons 
refufed  to  give  the  Lords  any  Rcafons  ^though  the  Lords  defired  them)  lor 
the  rejecting  at  the  firft  Reading  a Bill  the  Lord,  had  lent  down  to  the 
Common'  : The  Rcafons  for  the  Commons  Proceedings  in  this  Cafe  were 
prepared  by  themfelves,  which  they  did  communicate  to  the  Lords  j 
but  the  Lords  were  not  to  add  or  diminilh:  And  though  fome  Lords  were 
prefent  at  the  Commons  delivering  their  Rcafons,  there  is  a material  dif- 
tinCtion  upon  the  Commons  Journals  of  thofe  Lords  being  prefent  as  Lords 
of  the  Council,  and  not  os  Lords  of  the  Parliament. 

And  the  Noble  Lord  who  took  Notice  of  the  Commons  Omiflion  in  the 
ftating  of  this  Cafe,  and  pretended  to  (late  it  fully  and  truly  himfelf,  omit- 
ted, That  the  new  Writ  was  ordered  to  iffue  at  the  Kequeft  or  Sir  Francis 
Goodwin,  by  his  Letter ; which,  for  the  Satisfaction  of  the  Houfe,  was 
read  and  entered  on  the  Journal,  before  any  Qucftion  for  the  new  Elec- 
tion was  made. 

In  that  of  the  28th  Eliz.  the  Commons  did  not  at  the  laft  Conference 
omit  to  take  Notice  of  the  Judges  Determination  ; but  it  is  juftiy  (btedas 
a Matter  the  Commons  in  the  Examination  of  that  Cafe  were  informed  of, 
but  d:d not  refpecl  ; the  Commons  then  aflerting  themfelves  to  have  the  foie 
Determination  of  that  Cafe. 

Your  Managers  further  urged. 

Though  the  Commons  do  not  fubmit  their  Privileges,  it  may  be  proper 
to  afeertain  what  they  claim,  with  the  Rcafons  why' they  are  at  this  rime 
the  more  concerned  to  oppofe  all  Attempts  upon  them. 

They  do  agree,  the  Right  of  Voting  may  be  grounded  upon  Freehold, 
Charter,  or  Prefcription  ; and  they  do  not  pretend  to  draw  them  from  the 
Courts  of  Common  Law,  when  as  fuch  they  come  theie  originallj , im- 
mediately and  directly  in  Queftion. 

But  it  is  as  plain,  when  the  Right  of  Voting  in  an  Eleaion  is  the  Thing 
originally,  immediately  and  directly  in  Queftion,  that  is  folelv  cog- 
nizable in  the  Houfe  of  Commons,  whofc  Determination  is  the  landing 
Rule  for  all  Places;  and  if  the  Efeaions  only  were  examinable  by  the 
Commons,  and  every  Elector’s  Vote  was  examinable  clfewhcrc,  the  6on- 
fequence  of  fuch  different  Determinations  is  fully  ftated,  as  delivered 
at  the  laft  Conference  ; which  common  and  known  Difference  of  coming 
originally  or  collaterally  and  incidentally  in  Queftion,  will  anfw.-r  the 
Cafe  of  the  Earl  of  Banbury , where  the  Order  of  the  Houfe  of  Lords 
came  only  incidentally  in  Queftion  upon  an  Indictment  for  Murder ; nor 
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is  here  any  Injury  in  this  Cafe  that  requires  an  Action,  much  lefs  Da- 
mages ; the  Ele&or's  Vote,  upon  every  Eledion,  depends  upon  its  own 
true  Foundation,  as  the  Elector  then  {lands  intitlcd  by  Freehold,  Char- 
ter, or  Prefcription,  whether  he  was  entitled,  or  was  allowed  or  refufed, 
at  any  former  Election,  or  not. 

Nor  is  Damage  always  ncccffary  to  a Remedy  ; that  which  is  fpecilick, 
and  gives  the  Right,  is  the  inoft  noble  and  compleat  Remedy  ; Damages 
being  only  fccondary,  fubftituted  by  Way  of  Kecompence  where  the 
other  cannot  be  had,  as  appears  by  many  In  dances  in  the  Law. 

The  Commons  had  great  ReaVon  to  aflert  their  ancient  Right,  and 
withlland  thcle  late  and  new  Attempts  upon  the  Confutation,  which  in 
every  Step  have  been  unprecedented,  viz.  the  Attion , the  Habeas  Corpus, 
and  the  Writ  of  Error. 

The  Action  was  never  known,  though  the  like  Occafions  have  been 
as  frequent  as  Elections,  unlefs  thefe  AyUJbury  Men  have  more  refined 
Notions  of  their  Rights  and  Privileges  than  others  ever  had. 

As  to  the  Habeas  Corpus,  the  Argument  is  fo  much  llronger,  as  Liberty 
is  dearer  than  Property. 

As  to  the  Writ  of  Error,  though  the  Lords  Refolution  is  general,  they 
now  aftert  it  to  be  of  Right  only  in  this  Cafe. 

As  the  Commons  at  the  laft  Conference  waved  the  Point  of  a Writ  of 
Error  being  of  Right  or  of  Grace,  fo  they  do  now,  not  by  Way  of  Ad- 
miifion,  but  as  ’tis  not  material  in  this  Cafe. 

But  thus  much  may  be  obferved,  That  this  is  not  the  Common  Cafe, 
where  the  Qucflion  arifes  and  falls  under  the  Determination  of  the 
Judges  of  the  Law,  which  is  of  Petitions  of  Right,  and  Writs  of  Error  in 
the  Courts  of  Wcjbnihjl-.r  (as  that  of  Sir  Thomas  Armfirong  was)  where  the 
Queen  is  Party  ; there  it  is  in  the  room  of  a Suit  againft  the  Crown,  and 
it  denied,  the  Party  has  no  Remedy. 

This  Petition  to  the  Qiicen,  for  a Writ  of  Error  in  Parliament,  ispro- 
'pcrly  a parliamentary  Cafe,  and  is  the  fame  when  the  Queen  is  Party,  nr 
not ; and  feems  fame  Remnant  of  our  ancient  Conllitution,  where  all 
Petitions  were  to  the  King  in  Parliament,  or  to  the  King,  and  his  Great 
Council,  which  wasdiflind  from  thcHoufe  of  Peers,  and  were  examined 
by  Triers,  Whether  fit  for  the  Parliament  to  proceed  upon  or  not ; and 
to  fay.  That  upon  fuch  Examination  they  could  not  be  rejeded,  is  to 
fay.  That  Examination  was  infignificant. 

And  if  in  this  Cafe  no  Writ  of  Error  lies,  it  cannot  then  be  faid,  That 
the  denying  of  it  is  an  Obllruclion  of  Juilicc,  or  contrary  to  Mama 
Char  la. 

That  a Writ  of  Error  lies  not  in  any  Proceeding  on  any  Habeas  Crr- 
fus,  has  been  the  uniform  Opinion  of  former  Times,  as  appears  in  the 
Cufc  of  the  City  of  London,  7 Jac.  reported  by  the  Lord  Cliicf-Juflice 
Coke,  in  his  Eighth  Report,  where  one  under  an  Arrcll,  for  the  Penalty 
in  a By-Law,  brought  his  Habeas  Cor  fas  % and  the  Judges  took  it  for  a 
Ground,  That  no  iffue  or  a Demurrer  could  be  joined  upon  the  Return, 
nor  could  any  W rit  of  Error  lie  upon  their  Award  ; and  upon  that,  as  a 
Principle,  grounded  their  Refolution,  Fo.  128. 

And  that  this  never  came  diredly  in  Qucflion,  is,  bccaufe  a Writ  of 
Error  in  fuch  Cafe  was  never  afkcd,  much  lefs  had,  upon  a bare  Com- 
mitment of  any  Court  whatfoever : And  it  is  hard  to  imagine,  that  there 
is  any  lawful  Retort  or  Appeal  for  Liberty  left  untried  at  this  Day,  when 
fo  many,  in  all  Times,  have  had  Occalion  to  apply  for  it ; cfprcially  ton- 
fitlering  the  frequent  Commitments  of  both  Houfcsof  Parliament. 

That  the  Commons  are  not  furprized  to  find  the  Lords  make  fuch  a 
Shew  of  fubmitting their  Privileges  to  the  Courts  of  Wflmifbr,  when  it 
is  in  order  to  draw  all  the  Rights  and  Privileges  of  both  Houfes  to  their 
own  final  Determination  ; and  much  lefs  when  they  confider  how  infig- 
nificant  all  Courts  of  Juflicc  are  rendered,  while  their  Lordfhips  exercife 
the  laft  Refort  in  Judicature. 

The  fcvcral  Attempts  in  the  Way  of  Judicature,  which  have  been  made 
upon  the  Conflitution,  are  fo  many  Rcufons  for  the  Commons  at  lalt  to 
make  a Stand. 

The  very  Form  of  the  Writ  of  Error  in  Parliament  is  altered  in  a inoft 
material  Part. 

It  is  fliil  returnable  into  Parliament  generally  ; and  the  Judgment  is 
enteted,  per  Cur'  Parliament!. 

But  where  the  ancient  Form,  which  appears  in  Rafla'J’s  Entries , 
Fo.  302.  was,  Ut  e/e  Concilio  (A  Advfnmcnio  Dominorum  Spiritua/ium  (A 
Temporuliitin  a:  Commuuitatum  in  Par/iamento  nojlro  exifienlium  idler  tus  pro 
Error e corrigenda  fieri facinmus  eptod  de  jure,  (Ac. 

Of  late",  as  appears  by  a Writ  of  Error , printed  in  the  Lord  Chief- 
Jullicc  Saunders's  Second  Report,  Fo.  228.  (and  agreeable  to  that  are  all 
the  Modern  ones)  that  Word  (Cmmunitatum)  is  omitted. 

This  is  only  touched  for  an  Inflance,  That  even  the  higheft  Records, 
which  ought  to  derive  to  us  our  Laws  and  Conflitution  pure  and  entire, 
have  been  corrupted. 

And  to  procceed  to  inflance  fomc  Modern  Innovations  upon  our 
Conflitution,  in  Point  of  Judicature  : 

In  December,  18  Jac.  I.  it  appears  by  the  Lords  Journal,  That  an 
Appeal  to  the  Lords  from  a Court  of  Equity,  was  hy  them  acknowledged 
to  be  as  new  and  unprecedented  as  any  of  the  Attempts  which  occafion 
the  prefent  Conference. 

Here  the  Lords  interrupted  your  Managers,  affirming.  That  they  were 
ref  trained  from  entering  into  Debate  of  their  Judicature  of  Appeals  from 
Equity,  as  foreign  from  the  Subject  Matter  of  the  laft  Conference.  But 
it  was  anfwcred,  and  infilled  by  your  Managers,  That  this  was  Part  of 
the  Matter  offered  at  the  laft  Conference. 

And  your  Managers  declared. 

That  they  had  more  to  offer,  and  were  ready  to  proceed  upon  the  Sub- 
jed  Matter  of  the  laft  Conference  in  fuch  Manner  as  thev  thought  their 
Duty  to  the  Commons  of  England  required,  if  their  Lordfnips  thought  fit 
to  hear  them  : Whereupon  the  Lords  did  rife,  and  broke  off  the 
Conference. 

Retained,  That  the  Proceedings  of  this  Houle,  in  relation  to  the 
Aybjbwy- Men,  committed  by  this  Houfe  for  a Breach  of  P jvilcge,  and 
the  other  Proceedings  of  this  Houfe  in  that  Matter,  arc  in'  aintenance 
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of  the  antient  and  undoubted  Rights  and  Privileges  of  the  Commons  of 
England. 

Ordered , That  all  the  Proceedings,  in  relation  to  the  Aihsbury- Men, 
committed  by  this  Houfe,  and  the  Report  of  the  Lords  Journal,  and  Re- 
ports of  the  Conferences,  and  of  the  free  Conference,  be  printed. 

Ordered,  That  Mr.  Speaker  do  appoint  the  printing  of  the  faid  Prc^ 
ceeiiings  and  Reports. 

The  Proceedings  at  the  Court  of  Qucen’s-Bench  on  the  Habeas  Corptis. 

A Complaint  was  made  to  the  Honourable  Houfe  of  Commons,  That 

^ finee  their  laft  Rcfolurions  in  the  Caufe  of  AJlly  and  White,  federal 
Actions  h>ve  been  brought  by  J-  Paly,  % Oviat,  J.  Paten,  H.  Buff, 
and  D.  Herne,  and  profecutcd  by  R-  Altai,  againft  the  Conftables  of 
Aylesbury,  in  Breach  of  the  Privileges  of  that  Honourable  Houfe;  where- 
upon they  were  pleafed  to  order  the  Matter  of  the  faid  Complaint  to  be 
heard  at  the  Bar  of  their  Houfe,  and  ordered  the  Pcrfons  concerned  to 
attend  there  ; and  appointed  a Day  accordingly. 

The  Parties  appeared,  (all  but  Mead)  when  the  Witneflcs  were  exa- 
mined, and  they  feverally  called  to  the  Bar  of  the  Houfe,  and  then  with- 
drew. And,  upon  full  hearing,  the  Houfe  were  pleafed  t*.i  order  their 
Speaker  to  iffue  out  Warrants  for  committing  them  (being  taken  into 
Cuftody)  to  her  Majefty’s  Gaol  of  Newgate. 

In  Michaelmas  Vacation,  1704.  they  prayed  a Habeas  C:rpus  upon  the 
Statute  of  31  of  Cha.  II.  upon  the  Return  of  which,  all  the  Judges  met 
and  ndvifed,  whether  they  were  bailable  by  that  Statute,  who  were  uitani- 
moully  of  Opinion  that  they  were  not ; and  accordingly  they  were  re- 
manded. And  in  Hlhry  Term  following,  they  moved  the  Court  of 
Sheeen’s- Bench  for  a Habeas  Corpus  by  the  Common  Law,  which  was 
granted,  upon  the  Returns  whereof  the  Judges  of  the  Keren's- Bench  de- 
iired  the  Alliftanccof  the  reft  of  the  Judges,  \Vhethcr  they  might  be  dif- 
charged  ? Who  were  all  of  Opinion,  except  the  Lord  Chief-Juftice  Holt, 
That  they  ought  to  be  remanded  : But  it  was  argued  in  the  fhtect's  Bcu.h 
by  Counsel,  and  afterwards  the  Judges  delivered  their  Opinion  feriatim. 

Mr.  Page,  Mr.  Alountagi.e,  Mr.  Lcchmue,  and  Mr.  Denton,  were  Ccuin- 
fcl  for  the  Prifoners,  and  after  the  reading  of  the  Return  of  the  Commit- 
ment, Mr.  Page  faid.  That  the  Writ  of  Habeas  Corpus  is  a Writ  grounded 
on  Common  Law,  and  therefore  this  Court  can  bail  all  Pcrfons,  that  by 
the  Laws  of  England  are  bailable ; that  he  did  not  fay,  but  that  the  Houle 
of  Commons  hath  Privileges  that  belong  to  them,  and  may  commit  for 
Breach  of  fuch  Privileges;  that  he  did  now  only  inquire,  if  there  be  any 
Law  for  the  Commitment  of  the  Prifoners;  and  therefore  the  firll  Quel- 
tion  he  made,  was.  If  there  was  a Breach  of  Privilege  returned?  Adding, 
That  there  bring  no  Notice  in  the  Return,  rha^  the  Houfe  of  Commons 
has  any  Privilege,  he  needed  110c  argue,  whether  they  have  a Power  or 
riot,  to  reftrain  Men  from  fuing  in  the  Queen’s  Court.  The  Lord 
Chief-Juftice  Holt  told  Mr.  Page,  That  the  Queftion  was,  7/  they  were 
not  to  take  Notice  of  their  Power,  though  net  returned  to  that  Cowl  ? Mr. 
Page  anfwcred.  That  though  the  Court  would  take  Notice  of  any  Power 
of  the  Houfe,  yet  that  not  appearing  in  the  Return,  they  could  not 
judge  of  it,  the  Commitment  being  by  the  Speaker,  and  not  by  the 
Houfe.  The  Lord  Chief-Juftice  replying,  That  the  Commitment  was 
in  purfiinnce  of  the  Order  of  the  Houfe  ; Mr.  Page  fiibjoineU,  That 
then  it  fhould  be  {hewn  to  be  by  the  Houfe,  the  Speaker  lieing  in  the 
Chair,  which  was  not  mentioned  in  the  Commitment.  Bur  this  was 
over-ruled  by  the  Lord  Chief-Juftice,  who  fnid,  that  by  the  Houfe.  was 
to  be  undt  rrfood  the  whole  Houfe  fitting,  with  the  Speaker  in  the  Chair. 

Mr.  Mountague  continued  the  fame  Objection  to  the  Commitment, 
adding.  That  it  did  not  appear,  that  the  Prifoners  were  any  ways  related 
to  the  Houfe  of  Commons,  either  as  Members  or  Officers  : That  as  to 
the  Lord  Shaftesbury's  Cafe,  he  was  a Member ; that  he  agreed  every 
Court  mull,  and  have  Power  to  keep  Order  among  themfelves,  but  that 
to  take  a Man  out  of  the  Houfe,  who  was  not  of  the  Houfe,  nor  guilty  of 
any  Breach  of  Privilege,  for  aught  appeared,  by  a Return,  he  knew  no 
Law  for  it ; that  the  Cafe  affigned  was,  bccaufe  the'Prifoncrs  had  been 
guilty  of  bringing  and  profecuting  an  Action,  which  he  did  not  take  to 
be  a Crime  by  any  known  Law  ; that  in  the  Cafe  of  the  Conftables  of 
Aylesbury , there  was  a Judgment  at  Law  judicially  given,  which  could 
not  be  got  over,  until  Come  Ad  of  Parliament  interpofed  ; and  the  Law 
being  fo,  that  a Man  might  bring  his  Action,  he  did  not  know  what 
Clime  a Man  could  be  guilty  of  that  ufed  this  Law ; that  the  Words  of 
this  Commitment  went  further.  That  bringing  this  Action  is  contrary  to 
the  Declaration,  in  high  Contempt  of  the  fiue  jdiilion,  tend  in  Breach  oj  the 
known  Privileges-,  that  they  know  not  what  this  Word  Declaration  means 
neither  did  they  unJerftand  what  that  Breach  of  the  Jurifdidion  was  • 
that  as  to  the  Words,  againfl  the  btavn  Privileges  of  the  Houfe,  he  was  at 
a Lofs  what  Action  is  againft  the  Privilege  of  the  Houfe,  bccaufe  they 
can  have  no  Privilege  againft  Law,  and  he  was  fure  it  was  not  a»atnft 
Law  to  bring  any  Action.  Then  he  took  Notice,  That  the  Commit- 
ment was  during  PIcafurc;  adding.  That  he  had  known  Pcrfons  com- 
mitted per  Marsdaturn  Domini  Regis  bail  d,  and  therefore  by  ftrongcrRea- 
fon  ought  they  to  be  bailed,  if  committed  by  the  Houfe  of  Commons. 

Mr.  Lechmert  inforccd  what  had  been  alledged  by  the  other  Two,  add- 
ing.  That  one  Parc  of  the  Commitment,  which  "fee  forth  the  Reafons 
of  it,  was  for  bringing  an  Adion  at  Law,  contrary  to  the  Declaration  of 
the  Houfe  of  Commons,  in  Oppofition  to  which  Declaration,  lie  mult 
oppofe  the  Declaration  of  the  Lords;  that  this  Commitment  being  alfo 
faid  to  be  for  a Contempt  of  the  High  Jurifdidion  of  the  Commons, 
the  Lords,  in  the  Cafe  of  Afhby  and  HGsite,  had  declared  againft  it;  Then 
he  urged.  That  no  other  Court,  fave  that  of  the  Lords,  and  the  Courts 
at  Wejlminfler,  and  other  inferior  Courts  of  England,  can  execute  any 
Jurifdidion,  touching  any  Adions  at  Law,  and  that  Privileges 
which  are  againft  the  known  Laws  of  England,  are  in  themfelves  void. 
Another  Objedion,  or  Exception,  was.  That  the  Continuance  of  the 
Imprifor.ment  of  the  Prifoners  was  a new  Commitment ; That  the  Ha- 
beas Corpus  is  the  Way  the  Queen  takes  to  make  Difquifition  about  the 
Liberty  of  her  Subjects;  Thattho’  both  Houfes  of  Parliament  arc  | roper 
Judges  of  their  own  Privileges,  yet  this  Court  has  formerly  judged  of 
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their  Privileges,  to  which  Purpofe  he  in  (lanced  in  the  Lord  SLafitJiun's  \ 
Cafe,  wherein  Notice  is  taken  of  a Cafe,  where  an  Original  was  filed 
againll  a Member  fitting  in  the  Houfc ; and  that  in  the  Cafe  of  the  Lord 
Banbury , tho’  the  Lords  Temporal  and  Spiritual  had  declared  he  was  no 
Peer,  yet,  in  this  Court,  when  he  was  brought  to  be  tried  for  Murder, 
and  denied  the  Jurifdiciion  here,  infilling  upon  his  Peerage,  this  Court 
refufed  to  try  him,  and  allowed  his  Pica  ; That  the  Laws  of  Parliament  * 
are  the  Cuiloms  cf  Parliament ; That  there  is  no  Precedent  in  Parliament 
to  oppofeor  commit  a Man  for  profscuting  for  his  Freehold  or  Franchife; 
but  on  the  contrary,  he  believed,  in  the  Rolls  of  Precedents  there  might 
be  four,  1 a Cafe,  where  Bail  had  been  allowed  by  this  Court,  upon  a 
Commitment  of  the  Houle  of  Commons. 

Mr.  Dent:*  excepted  to  the  Return  of  the  Commitment,  allcdging  firft. 
That  the  Warrant  did  not  fufficiently  deferibe  the  Crime  ; Secondly, 
Thst  it  did  not  appear,  that  the  Party  committed  had  Notice  of  the  Vote 
or  Declaration  of  the  Houfe  of  Commons,  for  every  Man  is  not  bound  to 
take  notice  of  a Vote,  becaufe  it  is  but  a temporary  Thing ; Thirdly, 
That  it  not  appearing  by  his  Return,  that  the  Prifoner  was  a Commoner, 
he  might,  notwithllanding  any  thing  that  appeared  to  the  contrary,  be  a 
Lord,  and  then  it  mull  be  agreed,  the  Commons  had  no  Jurifdidtion  : 
That  if  it  had  been  a general  Commitment,  without  Ihewing  the  Offence 
particularly,  and  laid  for  a Breach  of  Privilege  only,  perhaps  it  had  been 
a good  Commitment ; But  here  the  Caufc  was  fet  forth,  and  it  appeared 
by  the  Judgment  of  the  Lords,  in  the  Cafe  of  AJhby  and  White,  that  was 
no  Caufc  at  all  of  Commitment;  that  bailing  the  Prifoners  in  this  Court, 
did  not  meddle  with  the  Privileges  of  the  Houle  of  Commons,  becaufe,  if 
bailed,  yet  they  arc  anfwcrablc  to  the  Houfe,  and  arc  Prifoners  in  Cujhdia 
Legit ; that  indeed  Juftiees  of  the  Peace  can  commit  for  a Riot  without 
Bail,  but  this  Power  arifes  from  an  exprefs  A&  of  Parliament  for  that 
Purpofe;  that  the  Queen  hcrfclf  canaot  commit  fo  as  to  bind  the  Power 
of  the  Law,  but  this  Court  can  in  fuch  Cafes,  and  always  have,  upon 
good  Caufc  fliewn,  bailed,  notwithftanding  fuch  Commitments  : Con- 
cluding, upon  the  whole,  for  the  Releafe  of  the  Prifoners. 

The  Counfcl  having  done  pleading,  the  Judges  proceeded  to  give  their 
refpedlive  Opinions. 

Mr.  Jullicc  Gould  and  Jullicc  Porvys  faid.  They  would  chiefly  infill 
upon  Lex  13  Confnctudo  Parliament i,  but  they  would  lirll  maintain  the 
Form  of  the  Warrant. 

Obj.  It  was  objected,  That  it  is  not  fet  forth  in  the  Return,  how  the 
Houic  of  Commons  have  a Power  to  commit. 

Anf  We  mull  take  Notice  of  their  Power  without  flicwing  it. 

Obj.  That  this  is  a Commitment  by  thcSpeaker  only,  for  that  the  War- 
rant does  not  run,  Ordered  by  the  Knights,  Citizens,  and  Burgejles  in  Par- 
liament ajfmbltd,  according  to  the  Precedent  in  my  Lord  ShafujOury' s Cafe, 

1 Mod.  144. 

An[  That  it  is  rood,  being  according  to  their  Form,  and  that  it  muff 
be  prefumed,  the  Speaker's  Warrant  was  by  Order  of  the  Houfe. 

Obj.  There  is  no  Seal  to  the  Warrant,  and  that  every  Warrant  ought 
to  be  under  Hand  and  Seal,  or  clfe  the  Commitment  is  unlawful. 

Anf.  Courts  don’t  ufe  to  commit  by  Warrant  undcrSeal,  but  a Jullicc 
of  Peace  muff  ; but  thry  at  the  Quarter  Scflions  don't  commit  under  Seal ; 
befides,  the  Cullom  of  Parliament  juftifies  this  Warrant. 

Obj.  This  is  not  like  my  Lord  Sltiftejlury’s  Cafe,  foi  he  was  a Member 
of  the  Lotus  Houfe  j alio  this  Commitment  is  for  a Matter  dene  out  of 
the  Houfe. 

Anf.  Then  they  mull  never  commit  for  Breaches  of  Privileges,  for  moll 
are  committed  by  others  than  their  own  Members,  and  for  Matters  out 
of  the  Houfe. 

Obj . The  Duration  of  the  Imprifonment  during  Pleafure,  is  illegal  and 
uncertain. 

Anf,  This  is  made  ufe  of  for  their  Advantage,  for  they  are  difeharged 
upon,  the  Parliament’s  r.fing;  but  alfo  this  Form  is  according  to  their 
Cuiloms.  And  for  Contempts  to  this  Court  we  commit,  without  ex- 
prefling for  what  Time,  which  is  by  Confequencc  during  Pleafure. 

Obj.  This  Commitment  is  for  bringing  their  Action  2t  Law,  and  for 
taking  the  due  Courfc  of  Law. 

Anf  What  is  Piivilegc,  but  difpenfing  with  the  Law?  The  generality 
of  Breaches  of  Privilege,  arc  for  talcing  the  due  Courfe  of  Law.  As  to 
the  Cafe  of  Ajhby  and  White,  that  is  objedlcd,  who  knows  whether  this  is 
the  fame  Cafe  r It  docs  not  appear  to  us  to  be  the  fame,  for  there  may  be 
different  Votes,  and  different  Circumflances  in  this  Cafe;  if  you  go  to 
the  fcannjng  the  Words  of  a Commitment,  Who  knows  not  that  moll 
Commitments  that  would  hold  for  fuch,  doexprefs  the  Caufe  butfliortly, 
and  but  juft  give  a Hint?  And  the  Law  does  prefumc,  that  the  higher 
Courts  do  underfland  what  .hey  do,  and  therefore  arc  not  tied  up  to  fuch 
Stri chiefs  as  inferior  Courts. 

Obj.  If  this  Court  of  Queen’s -Bench  can  difeharge  a Man  committed 
cr  Man-datum  Domini  Regis ; they  may  upon  a Commitment  by  any  Mctn- 
cr  or  Body  of  People  whatfoever,  if  not  legally  committed. 

A-f.  That  Commitment  is  not  good,  becaufe  the  King  does  not  act  in 
Pcrfon,  but  hath  committed  all  his  Power  Judicial,  fomt  in  one  Court, 
fomc  in  another,  fo  that  nobody  is  to  be  committed  to  Gaol  upon  the 
King’s  fpecial  Command.  But  what  is  done  in  Court,  is  of  greater  Au- 
thority, and  the  Law  does  adjudge  it  to  be  done  by  the  King. 

Olj.  Shall  the  Houfe  of  Commons  take  a defpotick  Power  to  regulate 
how  Actions  Ihall  be  brought,  and  what  Afiions  thall  not  be  brought? 

Anf.  Can  we  fuppofe  that  'High  Court  woulJ  Hop  the  Progrel3  of  the 
Common  Law  of  England?  ’Tis  highly  diflionourablc  to  have  fuch 
Thought?,  and  nobody  dares  think  lo,  or  will  prefumc  to  fay  fo ; and 
People  would  laugh  at  one  that  lhould  fay.  The  Houfe  of  Commons  will 
take  away  the  Liberties  of  the  People. 

There  is  no  better  Way  to  determine  the  Jurifdidlion  of  either  Houfe 
of  Parliament,  than  by  Ufage  and  Cuftom,  as  the  Bounds  of  Pariflics  arc. 
That  there  is  no  Precedent  or  Cafe,  nor  fo  much  as  an  Opinion  yet  cited, 
that  the  Courts  of  Weflminjhr-Hal!  have  a Power  to  judge  of  the  Autho- 
rity of  the  Houfe  of  Commons,  or  that  the  Orders  and  Commitment  of 
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the  Houfe  of  Commons  can  be  difeharged  in  IVefiminJltr-Hall,  nor  ever  be- 
fore attempted  to  be  difeharged  here,  upon  fuch  2 Commitment  by  the 
Houfe  of  Commons  ; which  is  a good  Argument,  according  to  my  Lord 
Cube’s  Rule,  that  wc  want  Power  to  do  it. 

’T would  be  impoffible  for  us  to  judge  of  the  Privileges  of  the  Houfe  of 
Commons,  for  there  arc  no  printed  Books  of  (heir  Pro  ili-grs,  nor  is  there 
any  Means  by  which  we  can  attain  to  the  Knowledge  of  them ; but  their 
Cuiloms  and  Privileges  are  kept  as  Arcana's  in  the  Rolls  „nd  Records  of 
their  own  Houfe,  and  their  Privileges  depend  altogether  upon  Precedents 
in  Parliament;  they  do  judge  it  is  a Contempt  aflJ  Breach  of  their  Pri- 
vileges; j\nd  who  ihall  fay  nay  ? They  arc  proper  Judges  of  the  Matter, 
and  upon  the  Return,  it  appearing  they  were  committed  by  the  Houfe  of 
Commons,  our  Jurifdiciion  cealcs;  and  cited  Fryr.nt’ s Animadverftint, 
foi.  4.  and  the  King  againft  Sir  John  Elliot,  and  ntlur=,  in  Cr.  C/s.  181. 
(Ante,  Pol.  VII.  p.  252,453)  That  upon  a Writ  of  Error  in  that  Cafe,  in 
the  Houfe  of  Lords,  it  was  refolvcd.  That  this  Court  hath  no  Jurildic- 
tion  of  a Mifdemtanor  committed  in  Parliament. 

Mr.  Juftice  Pcwct.  That  this  is  a Cafe  of  the  higheft  Confluence,  for 
it  concerns  the  Privileges  of  the  Houfe  of  Commons,  the  Liberty  of  the 
Subjcdl,  and  the  Jurifdiciion  of  this  Court ; ’tis  the  firft  Cafe  cf  this  Na- 
ture, for  the  Lord  Shaftefbury  was  a Member  of  the  Houfe,  and  there  may 
be  a greater  Jurifdiciion  in  lome  Cafes  over  their  own  Members,  than  over 
Strangers ; However,  they  had  not  any  Authority  upon  the  Return,  for 
they  are  committed  by  another  Law  chan  we  proceed  by  ; and  to  be  com- 
mitted by  one  Law,  and  tojudge  of  the  Commitment  here  by  another 
Law,  would  be  a ftrange  Thing:  For  the  Houfe  don't  commit  by  the 
Authority  of  the  Common  Law,  but  by  another  Law,  Legem  13  Confue- 
tudinem  rarliamenti ; for  there  arc  in  England  fevcral  other  Laws,  belid.s 
the  Common  Law,  viz.  the  Ecclcfiaftical  Law,  the  Admiralty  Law,  i3c. 
and  there  is  the  Law  and  Cuiloms  of  Parliament,  where  they  have  par- 
ticular Laws  and  Cuiloms  for  their  Di  reel  ions. 

To  ftatc  Judicature  will  help  to  dear  this  Cafe.  The  Houfe  of  Lords 
have  a Power  tojudge  by  the  Common  Law,  but  not  Originally,  but  a 
Dernier  Refort  upon  W rits  of  Error  and  Appeals ; and  for  that  Reafon  it 
is  provided  by  the  Conftitution,  for  the  Judges  to  give  their  Alfiltance, 
which  they  are  bound  to  do.  But  they  have  another  Law,  viz.  Leu  13 
Cotfueludo  Parliament's,  which  the  Judges  are  not  to  afliil  in,  or  give  any 
Opinion;  and  1 dare  fay,  the  Houfe  of  Lords  would  take  it  ill,  (houlil 
they  meddle  or  advife  therein,  for  they  have  their  Privileges  in  their  own 
Rolls  and  Books. 

That  the  Commons  have  alfo  a Judicature,  not  by  the  Common 
Law,  but  do  judge  of  Breaches  of  Privileges,  and  Contempts  to  their 
Houfe,  fecur.dum  Legem  13  Cmfuetudinem  Parliament i,  4 In/1.  23.  and  liy 
this  Law  thefe  Pcrfons  are  committed,  and  now  are  brought  to  be  difeharg- 
ed by  the  Common  Law.  The  Resolution  of  the  Commons  upon  the 
Breach  of  Privileges  is  a Judgment,  and  the  Commitment  an  Execution 
of  it,  which  cannot  be  controuled  ; for  this  would  be  to  draw  it  ad  aliud 
Examen , and  then  the  Commons  would  not  be  fupreme  Judges  of  their 
own  Privileges. 

That  the  Rcfolution  in  the  Houfe  of  Lords,  in  the  Cafe  of  Ajhby  and 
Whitt,  does  not  bind  the  Houfe  of  Commons,  nor  determine  their  Privi- 
leges ; for  they  judged  of  the  Privileges  of  the  Commons  as  an  Incident 
to  the  Action,  and  one  Court  may  judge  of  a Matter  within  thejurif- 
dittion  of  another  Court,  when  without  it  they  cannot  determine  the  Cafe 
before  them  ; as  this  Court  may  of  Admiralty,  or  Ecclcfiallical  Jurifdic- 
tion,  if  the  Qucftion  arifes  in  an  A&ion  depending  in  this  Court.  But 
fuch  a Determination  will  not  bind  another  Court,  which  has  an  original 
Cognizance  of  that  Matter,  as  in  Ejcclmcnt  now  depending  in  the  Com- 
mon Pleas,  the  general  Iffue  pleaded,  and  a fpecial  Vcrdidl ; the  Qucftion 
there  is.  If  a Quaker’s  Marriage  be  good  ? Now  if  it  lhould  be  held  in 
that  Court  a void  Marriage,  and  the  Judgment  lhould  be  affirmed  in  this 
Court,  and  upon  a Writ  of  Error  in  the  lioufe  of  Lords,  it  lhould  be  re- 
verted, this  would  not  bind  the  Ecclcfiaftical  Court,  but  they  might  pro- 
ceed there  for  Incontincncy  ; and  if  they  fliould  proceed  there  to  Excom- 
munication, finding  it  a void  Marriage,  and  the  Party  taken  by  the  Ex- 
communicato Capiendo  lhould  bring  this  Habeas  Corpus  upon  the  Return  of 
ir,  wc  could  not  difeharge  him.  But  this  is  a Matter  originally  arifing 
in  Parliament. 

That  this  Court  may  keep  other  inferior  Courts  within  their  Jurifdic- 
tions,  but  not  the  Houfe  of  Commons  ; for  no  Prohibition  was  ever  grant- 
ed to  that  Court,  though  they  exceeded  Jurifdidlion  : So  if  the  Houfe  of 
Lords  do  exceed,  or  take  Cognizance  of  Matters  in  the  firll  Inlbncc, 
no  Prohibition  would  lie;  for  no  inferior  Court  can  prohibit  a fuperior: 
And  no  Prohibition  was  moved  here,  nor  could  we  have  granted  it ; for 
the  Houfe  of  Commons  is  fuperior  to  all  ordinary  Courts  of  Law.  When 
the  Houfe  of  Lords  took  Cognizance,  and  proceeded  upon  the  Petition  of 
my  Lord  Whanon , complaining  of  an  Order  of  the  Court  of  Exchequer, 
for  filing  the  Record  of  a Survey  of  the  Honour  of  Ricbna-d,  and  Lord- 
Ihip  of  Middleton-,  which  the  Houfe  of  Commons,  upon  the  Petition  of 
Mr.  Bathurjl,  complaining  of  this  Proceeding,  Jan  28,  1703.  Refolvcd 
to  be  without  Precedent,  and  unwarrantable,  and  tending  to  the  fubjcift- 
ing  all  the  Rights  and  Properties  of  the  Commons  of  England  to  an  ille- 
gal and  arbitrary  Power  : They  alfo  Refolvcd  then,  Thst  it  is  the  un- 
douoted  Right  of  all  the  Subjects  of  England  to  make  ufe  of  the  Record; 
as  they  ought  by  Law  to  have  done,  before  tiie  faid  Proceeding  of  the 
Houfe  of  Lords.  PiJe  pojlea. 

In  4 lnjl.  50.  It  doth  not  belong  to  the  Judges  to  judge  of  any  Law, 
Privileges,  or  Cuiloms  of  Parliament  ; for  the  Laws,  Cuflo.ns,  Liberties, 
and  Privileges  of  the  Parliament,  are  better  to  be  learned  out  of  the  Rolls 
of  Parliament,  and  other  Records,  and  by  Precedent  and  continual  Ex- 
perience, than  can  be  exprefs’d  by  any  one  Man's  Per.. 

In  a,  lnp.  Every  Court  of  Juftice  hath  Laws  and  Cuiloms  for  its 
Direction  fomc  by  the  Common  Law,  fome  by  the  Civil  and  Canon 
Law,  fome  by  particular  Laws  and  Cuiloms ; fo  the  High  Court  of 
Parliament  fuis  propriis  Legilus  13  Confuctudsnibus  fuhjijtunt.  That  Judges 
ought  not  lo  give  any  Opinion  of  a Matter  of  Parliament,  becaufe  it  is 

not 
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not  to  he  decided  by  the  Common  Laws,  but  fecundum  Leg/m  Id  Cenftittu- 
dittetr.  Pm  :: ; and  C.  it  fav>,  /,?.’>  Lex  ab  omnibus  efl  quertnda , « mul- 
ch igmratn,  a pouch  cognita.  Now  who  /hall  adjudge  this  no  Breach  of 
Privilege*  wht  a the  Houfe  of  Commons,  who  are  the  proper  Judges  of 
their  own  Privilege:- y have  adjudged  it  to  bea  Breach  of  their  Privilege  ? 

That  it  is  to  no  purpnfe  to  talfcof  the  form  of  the  Commitment,  if hey 
have  nor  Jbrifcli&ioh  ; but  there  is  no fuch  Thing  as  Seals  of  the  Houfe  of 
Commons,  and  this  Commitment  during  Pleafure  does  not  tend  to  Yil- 
ler.age  or  STdVirjy  as  me*  ohiefled  by  Mr.  Mauntaguc,  unlefs  there  could 
be  a perpetual  Parliament,  which  there  cannot  he  now,  fo  that  might 
have  been  (pared  ; and  he  was  glad  YtlLnage  and  Slavery  were  fn  much 
forgot,  that  Count'd  did  not  know  what  it  was,  or  at  lean,  did  not  know 
how  to  apply  it. 

Ob).  But  it  was  objected,  That  they  do  no  more  in  bringing  thdr  Ac- 
tion, tlmn  wlmt  is  adjudged  by  the  Houfe  of  Lords  they  may  lawfully  do. 

Anf.  That  a good  Correfpondcncc  is  to  be  wiflied  for  between  the  Two 
Houles  by  all  true  Lovers  of  their  Country;  but  when  they  do  not 
agree,  there  is  no  Way  to  fettle  their  Jurifdidtions,  but  full  by  Conference, 
and  then  by  fret  Conference 1 ; and  the  Lords  might  have  defired  a free  Con - 
ference,  when  the  Coi&fiWns  took  this  Matter  under  Examination,  as  the 
Commons  did  with  the  Lords  in  the  Cafe  of  Skimers,  Coke  Ref.  13.  But 
it  may  be  faid,  What  if  one  Houfe  perfifh,  and  the  other  docs  fo  too?  As 
to  that,  all  fret  Conference  are  open,  and  the  People  of  England  maybe  pre- 
lrnl,  and  will  bur  Judges,  and  they  will  not  chufe  fuch  Per  tons  again  as  do 
commit,  nr  do  infill  upon  pretended  Privileges:  So  if  the  Lords  do  ex- 
ceed their  Jurifdiclihn,  the  Commons  may  dcfi:c  a free  Conference  q and  if 
they  do  perfift,  the  People  will  be  Judges,  and  will  chufe  fuch  a Parlia- 
ment as  will  deal  with  them. 

That  the  Lord  Shaftejbutfs  Cafe  is  an  Authority  in  Point  of  Want  of 
JurifdicVion  in  that  Court;  and  though  he  was  a Member  of  the  Houfe,  it 
docs  not  alter  the  Cafe  here,  for  there  arc  many  Inflances  that  the  Houfe 
ej  Common  commit  others  than  their  own  Members  : Thera  have  been 
many  Inltances  in  both  Houfes,  that  they  may  commit  Perfons  out  of  the 
Houfe.  4 Ikfiil.  23,  24-  Moore  57.  Ferraro.  Cafe  in  Dyer  and  Ploxvd/n , is 
a remarkable  Inffauce,  that  no  other  Punifhment  could  he  inflidied  for  a 
Breach  of  Privilege;  for  he  did  not  know  that  Indifiment  would  lie  for 
Breach  of  Privilege ; and  it  would  be  a Arrange  Thing  that  the  Houfe 
Jhould  have  Power  to  examine  into  and  judge  of  a Breach  of  Privilege, 
and  yet  have  no  Power  to  punilh  ; for  what  fignifies  the  Power  to  judge, 
without  the  Power  to  punilh  ? 

Lord  Chief  Jult.  Holt.  That  this  Cafe  does  depend  upon  the  Vote  that 
is  recited  in  the  Speaker's  Warrant  of  Commitment,  which  was  to  this 
Effcft  : 

That  it  did  appear  to  that  Honourable  Houfe,  that  John  Petty  of  Ay !ef 
bury , has  been  guilty  of  commencing  and  profccuting  an  Action  at  Com- 
mon Law,  again/!  IV.  TPhiti  and  others,  !.;te  Conftables  of  Aylefbury,  for 
not  allowing  his  Vote  in  an  Elc&ion  of  Members  to  ferve  in  Parliament, 
contrary  to  the  Declaration,  in  high  Contempt  of  the  Jurifdidion,  and 
in  Breach  of  the  known  Privileges  of  this  Houfe. 

That  he  own’d  hitnfelf  to  lie  under  two  Di  fad  vantages  j one.  That  all 
tbe  reft  of  the  Judges  do  agree  with  his  three  Brethren,  from  whom  he 
bad  the  Misfortune  to  diflent.  The  other.  That  he  oppos’d  the  Votes  of 
the  Jfetife  of  Commons,  and  did  begin  to  think  he  might  jullify  hitnfelf  in 
rc/igning  his  Opinion  to  the  reft;  but  that  he  valued  more  the  Dictates  of 
bis  own  Confciencc,  than  any  Thing  he  could  fuffer  in  this  World,  and 
by  that  and  his  Judgment  (tho’  it  were  but  weak)  he  would  he  guided. 

" That  this  was  not  fuch  an  Imprifonmem  as  the  Freemen  of  England 
ought  to  be  bound  by.  And  that  it  did  highly  concern  the  People  of  Eng- 
land, not  to  be  bound  by  a Declaration  of  the  Houfe  of  Commons  in  a Mat- 
ter that  before  was  lawful. 

That  neither  Houfe  of  Parliament  has  a Power  fcparatcly  to  difpofc  of 
the  Liberty  or  Property  of  the  People,  for  that  can’t  he  done  but  by  the 
Queen,  Lords,  ami  Commons ; and  this  is  the  Security  of  our  Englijb 
Conftitution,  which  cannot  be  altered  but  by  Act  of  Parliament. 

That  there  is  a Crime  charged  by  the  vote  for  commencing  an  Action  ; 
but  furc  that  cannot  be  a Breach  of  Privilege,  for  an  Original  may  be  filed 
againft  a Member  of  Parliament  during  the  Time  of  Privilege,  fo  that 
you  don’t  moieft  him,  and  it  is  no  Breach  of  Privilege  ; as  it  was  rcfolvcd 
in  Sir  George  Birticn' s Cafe,  14  Ch.  II.  for  otherwifc,  by  LapfcofTime 
in  fcveral  Actions,  he  may  be  barred  by  the  Statute  of  Limitations ; fo  that 
if  it  be  not  a Breach  of  Privilege  to  commence  an  Adiion  againft  a Mem- 
ber of  Parliament,  then  how  can  it  be  fo  to  commence  an  Action  againft 
tbe  Conflable  of  Aylefbury  ? 

But  then  the  Vote  goes  further,  and  fays.  For  commencing  and  profe- 
cuting  an  Adiion  : But  profccuting  may  not  be  a Breach  of  Privilege  nei- 
ther; for  entering  and  continuing  is  profccuting,  which  may  be  done 
without  a Breach  of  Privilege. 

That  it  does  not  appear,  that  the  Conftableof  AyLJlury  has  any  Privi- 
lege above  another Pt-ri'on,  for  no  Man  is  prefumed  to  be  privileged,  un- 
Jcf*  it  be  /hewn  ; and  he  has  no  Privilege  as  Con  (table. 

That  the  Vote  goes  yet  further,  and  fays.  For  not  allowing  his  Vote  in 
an  Election  of  Members  to  ferve  in  this  ptefent  Parliament : But  this  can 
be  noCrimc. 

That  he  udmitted  they  were  Judges  of  their  own  Privileges  5 but  the 
Law  muft  alfo  be  obferved.  By  2 Tlic.  HI-  Pel.  9.  it  appears,  it  was  no 
Ciime  by  the  Common  Law,  to  bring  an  Adiion,  though  never  fo  mali- 
cious, ffllfir,  or  groundlefs,  where  it  is  adjudged,  that  there  is  no  Punilh- 
jnent  for  it,  bccaufe  it  was  in  a Method  of  Juftice;  but  when  Bufincfs 
began  to  increafe,  Cofts  were  given  againft  the  Plaintiff,  by  23  Hen.  VIII. 
for  bringing  an  Adiion  caufelefsly.  A Peer  cannot  have  an  Adiion  of 
Sear.elnlum  jifeignatum,  where  there  is  no  Caufe  for  the  Adiion  wherein  he 
is  charged  witn  Scandal  ; fo  much  the  Law  regarded  the  Right  of  bring- 
Ine  Actions. 

That  when  Subjects  have  fuch  a Right  to  bring  Actions,  it  cannot  be 
ftopt  by  Privilege  of  Parliament,  for  no  Privilege  of  Parliament  can  intend 
lo  far  as  to  deftroy  a Man’s  Right. 

Vo*..  Vi II, 


That  it  has  been  adjudged  a good  Adiion  by  the  Law  of  the  Land,  and 
that  Damages  may  be  recover’d  for  the  Injury,  in  not  allowing  his  Vote; 
and  this  Action  is  the  fame  as  Afhby  and  finite,  which  lies  before  us;  and 
if  wc  confult  the  Records,  we  /hall  find  it  to  be  the  fame. 

That  the  latter  Part  of  this  Vote  is.  That  the  profccuting  this  Adiion 
is  contrary  to  the  Declaration,  in  high  Coiuemptof  the  Juttfdidtion,  and 
in  Breach  of  the  known  Privileges  of  this  Houfe. 

That  the  Privileges  of  the  Houfe  of  Commons  arc  limited,  for  there  is 
no  Privilege  in  cafe  of  Trcafon,  or  Felony,  or  Breach  of  the  Peace  ; for 
a Juftice  of  the  Peace  may  commit  a Member  for  Breach  of  the  Peace, 
and  ifhc/hould  be  indicted  for  it,  his  Plea  of  Privilege  would  nut  be 
allowed. 

That  nothing  can  make  a Privilege,  that  was  not  lb  before,  (for  the 
Breach  of  which  a Man  /hall  lofe  his  Liberty)  but  an  Act  of  Parlia- 
ment. 

That  each  Houfe  is  Judge  of  their  own  Privileges,  bccaufe  they  arc 
mote  converfant  with  the  Privileges  of  their  own  Houfe  ; fo  the  J udges  de- 
cline it ; but  if  they  come  incidently  before  the  Courts  of  Law,  they 
mult  determine  it  there. 

That  fuppofe  the  Houfe  of  Commons  had  not  meddled  in  this  Matter, 
but  the  Defendants  in  this  Action  had  pleaded  to  the  Jurifdidtion  of  this 
Court,  that  this  was  a Matter  examinable  only  in  the  Parliament,  and  the 
Plaintiff  Sad  demurr'd,  we  muft  then  have  determined  it,  and  be  Judges’ 
then  of  their  Privileges. 

Ctie's  I Inf.  Lex  tff  Confiicttulo  Parliament ! ab  omnibus  qutrendei,  <5  muf- 
tis ignerata,  a pa  teds  cognila ; and  the  Reafon  'tis  known  by  fo  few  is,  be- 
came they  do  not  feck  for  it.  We  are  bound  to  take  Notice  of  the  Cuftoms 
of  Parliament,  for  they  arc  Part  of  the  Law  of  the  Land  ; and  there  are 
the  fame  Methods  of  knowing  ir,  as  the  Law  in  It'ejlminJlcr-HaU. 

In  Clarendon's  Hiftorv,  Part  1.  Fiji.  310.  He  was  Lord  Chancellor  of 
England,  2 Man  of  great  Probity  and  Learning;  his  Obfcrvations  touch- 
ing Privileges  of  Parliament  are  thefe : 

“ It  is  not  to  be  believed,  how  many  fober,  well-minded  Men,  who 
“ were  real  Lovers  of  the  Peace  of  the  Kingdom,  and  had  a full  Submif- 
“ lion  and  Reverence  ro  the  known  Laws,  were  impofed  upon,  and  had 
44  their  Underftandings  confounded,  and  lb  their  Wills  pervert: d bv  tivc 
44  mere  mention  of  Privilege  of  Parliament;  which,  inftrsd  of  tm  rx 
“ and  intelligible  Notion  of  it,  was,  by  the  Dexterity  of  thofe  Beulifeus, 
“ and  their  Agents,  and  the  Soitilhiiefs  of  the  People,  rendered  fuch  a 
“ Myftcry  as  could  be  only  explain’d  by  themfclves,  and  intended  a*  far 
*c  as  thev  found  neccflary  for  their  Occafion*,  and  was.to  be  acknowledged 
“ a good  Reafon  for  any  Thing  that  no  other  Reafon  could  beoivtn 
“ We  arc,  fay  they,  and  have  been  always  confcfs’d,  theonlv  Judges  of 
“ our  own  Privileges,  and  whntfoever  wc  declare  to  be  our  Privileges  aie 
44  fuch;  otherwife,  whofoever  determines  that  it  is  nut  fo,  makes  him- 
“ felf  Judge  of  that  whereof  the  Cognizance  belongs  only  to  us.  And 
“ this  fophiftical  Riddle  perplexed  many,  who,  notwithftandmgthe  def- 
“ perate  Confcquence  they  few  muft  refult  from  fuch  Logic,  taking  the 
“ firft  Propolition  for  true,  which  being  rightly  uiidcrft.  i . , is  fo,  have 
“ not  been  able  to  wind  themfclves  out  of  the  Labyrinth  of  the  Con  cl  u- 
“ finn:  I fay,  the  Propofition  rightly  undertlood,  they  are  the  only 
“ Judges  of  their  own  Privileges  ; that  is,  upon  the  Breach  of  thofe  Pii- 
41  vileges  which  tho  Law  hath  declared  to  be  their  own,  and  what  Pu- 
“ nilhmehtis  to  be  inflicted  upon  fuch  Breach  ; but  there  can  be  no  Pri- 
41  vilege  of  which  the  Law  doth  not  take  Notice,  and  which  is  not  plead- 
“ able  hy  and  at  Law.” 

The  fame  Part,  page  312.  44  But  that  their  being  Judges  of  their  Pri- 
“ vileges  fliould  qualify  them  to  make  new  Privileges,  or  that  their 
“ Judgment  fhould  create  them  fuch,  as  it  was  a Dodtrine  never  before 
“ heard  of,  fo  it  could  not  but  produce  all  thofe  monftrous  Effects  we 
44  have  feen  : When  they  have  aflembled  to  fwallow  all  the  Rights  and 
44  Prerogatives  of  the  Crown,  the  Liberties  and  Lands  of  the  Church 
“ the  Power  and  Jurifdiclion  of  the  Peers ; in  a Word,  the  Religion, 
44  Laws,  and  Liberties  of  England,  in  the  bottomlefs  and  infutiable  Gulph 
44  of  their  own  Privileges.”  That  he  had  yet  a greater  Authority  than 
| this,  the  Opinion  of  King  Charles  I.  in  his  Anfwer  to  the  nineteen  Pro- 
politions  from  both  Houfes  of  Parliament,  in  Lord  Clarendon's  Hiftory 
firft  Part,  498.  which  Anfwer  is  in  the  King’s  own  Words  in  Ruf/jworth’l 
Collections,  3 ; Vo!.  Part  the  ift.  725,  730,  731. 

“ That  though  the  bringing  this  Adiion  be  contrary  to  the  Declara- 
44  tion,  ir  does  not  follow,  therefore,  that  it  muft  be  a Breach  of  Privi- 
44  lege;  for  this  Vote  has  not  obtained  rhe  Authority  of  a Law,  and  they 
“ have  no  more  Power  to  declare  the  Law,  than  they  have  to  make  a 
4t  Law.” 

That  if  bringing  an  A&ion  is  a Breach  of  Privilege,  why  was  not  Afhby 
laid  hold  on?  He  profcctited  to  Judgment  and '‘Execution';  but  thefe 
Perfons  are  committed  for  commencing  an  Action. 

How  can  the  bringing  an  Action  in  one  Court  be  a Contempt  to  ano- 
ther r 1 

K a Man  that  has  a Privilege  in  one  Court  is  fued  in  another,  he  /hail 
have  his  Privilege  : But  it  is  no  Contempt  in  the  Plaintiff  that  he  fues  in 
another  Court,  and  there  is  no  Punifhment  for  it;  much  lefsean  it  be  a 
Contempt  to  the  Houfe  of  Commons,  where  no  Adiion  can  be  brought. 

That  he  admitted,  the  Houfe  of  Commons  may  commit  any  Perfop, 
and  for  any  Crime,  bccaufe  they  may  impeach  any  Perfon  for  any  Crime 
whatfoever  ; but  that  courle  is  leidom  taken,  unlefs  where  the  Crime  re- 
quires aftrict  Profecution,  and  very  much  concerns  the  Publick. 

1 bat  the  Lord  Shaftefiurj’ s Cafe  is  riot  like  this ; for  he  was  a Member  of 
the  Houfe,  and  it  was  for  a Contempt  in  the  Houfe. 

The  Houfe  may  at  any  time  commit  a Man  for  a Contempt  in  the  Face 
of  the  Houfe;  whereas  the  Prifoners  arc  committed  not  for  a Breach  of 
Privilege  or  Contempt,  but  bccaufe  they  have  brought  their  Aelions  which 
ate  legal,  and  fo  adjudged  by  the  Lords  in  the  Writ  of  Error. 

Thar  he  did  not  quellion  but  that  the  Warrant  was  a good  Warrant. 

That  Lex  id  Confuetudo  Parliament i is  as  much  the  Law  of  the  Land,"  as 
any  other  Law.  ’ Hs  the  Law  gives  the  Queen  her  Prerogative:  ’Tis 
^ • the 
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lion  will  lie;  and  even  the  King’s  Ads,  it'  contrary  to  Law,  are  void. 
He  infilled  that  the  Lord  Banbury’ s Cafe  was  a great  Authority  f 


the  Law  gives  jurifdiftion  to  the  Houfe  of  Lords;  amf’tis  the  Law 
limits  the  Jurifihftion  of  the  Houfe  of  Commons. 

That  if  the  Ecdcfiaitical  Court  exceed  their  Jurifdiclton,  a Prohibl- 

’ w,  are  void 

for 

He  petitioned  the  Houfe  of  Lords  to  fit,  and  alfo  to  have  the  King’s 
Leave.  The  Lords  determined  he  was  not  a Lord  ; yet  when  he  was 
brought  upon  an  Indictment  by  the  Name  of  Charles  Knowles,  Eft],  he 
here  pleaded,  and  infilled.  That  he  was  a Peer ; which  Plea  was  allowed, 
and  he  was  not  tried. 

Tbo’  the  Lord  Chief  Juftice  was  fo  clear  in  his  Judgment,  yet  the 
other  three  Judges  being  of  a contrary  Opinion,  the  Majority  prevailed; 
and  che  Priioners  were  remanded  to  A evogate. 

Mr.  Lecbmere  moved.  That  the  Judgment  might  be  entered  upon  Re- 
cord. 

Lord  Chief  Juftice  Holt  alked  the  Clerk  of  the  Crown,  How  they 
entered  the  Judgment  in  theft  Cafes?  Who  anfwered.  That  they  never 
make  up  any  Roll,  but  only  enter  a Remittitur  generally  upon  the  Back  of 
the  Writ.  Lord  Chief  Juftice  Holt  told  him.  That  of  right  he  ought  to 
make  up  a Roll,  land  as  he  was  informed  he  had  the  Fees  allowed  for 
making  up  the  Roll),  and  then  bid  the  Counfel  come  to  his  Chambers, 
2nd  bring  Precedents;  and  afterwards  the  Judgment  was  entered  in  this 
Manner. 

The  Judgment : Quia  Csgnilio  Caufe  Captionis  id  Detention!  s prerdidl' 
Min  pertsnmt  ad  Curiam  Domina  Regina,  Idea  Remittitur. 

Upon  the  Commitment  of  thefc  five  Aylesbury  Men,  and  their  being 
remanded  to  Newgate  again,  the  Houfe  of  Lords  drew  up  the  following 
Rcprticiuation  and  AdJiefs,  viz. 

The  Humble  Representation  and  Addrefs  of  the  Right  Honourable  the  Lords 
Spiritual  and  ‘Temporal . in  Pai  liamnil  ajfembltd,  pnf.nted  to  her  Majrfl.y 
the  fourteenth  Day  of  March,  1704,  ami  her  Majjtds  lwijt  gracious  An- 
fttter  thereunto  : With  their  Lordjhips  Thanks  for  the  fame.  Together  with 
the  P.pcrs  annexed  to  the  /aid  Addrf,  and  laid  before  her  Aiajjly  *. 

Die  Mortis  1 3 Mart!!,  1 7O4. 

VLTE  your  Majefty’s  moft  Dutiful  and  Loyal  Subjects,  the  Lords  Spiri- 
tual  and  Temporal  in  Parliament  aflembied,  are  under  an  un- 
avoidable Nteefiiiy  ot  making  our  humble  Application  to  your  Majefty, 
upon  an  Occafiun,  which,  as  it  is  very  grievous  to  us,  fo  wc  fear  it  may 
be  uncafy  to  your  Majefty  : But  the  Proceedings  of  the  Houfe  of  Com- 
mons, in  relation  to  five  Burgefles  of  the  Town  of  Aylesbury , John  Paly, 
John  Oviat,  John  Put  on,  Henry  Betjfe,  and  Daniel  Home,  have  been  fo 
very  extraordinary,  that  the  Confequences  of  fuch  Proceedings  may  prove 
fti  fatal  to  the  Properties  and  Liberties  of  the  People  of  England,  and  fo 
direvily  tend  to  the  Interruption  of  the  Courfe  of  Juftice,  to  the  eluding 
the  Judicature  of  Parliament,  and  ro  the  Diminution  of  your  Royal  Pre- 
rogative, that  we  cannot  anfwer  it  to  your  Majefty,  to  the  Kingdom, 
and  to  ourfelvcs,  without  fitting  them  before  you  in  a due  Light. 

One  Matthew  Afhby,  a Burgels  of  the  Borough  of  Aylesbury,  brought 
an  Aftion  upon  the  Cafe  at  Common  Law,  ngainft  the  Couftablus  of 
the  Town  of  Aylesbury  (being  the  proper  Officers  to  return  Members  to 
ferve  in  Parliament  for  that  Place)  for  having,  by  contrivance,  fraudu- 
lently and  malicioufly  hindered  him  to  give  his  Vote  at  an  Election. 

In  this  A ion  a Vcrdidt  was  found  for  him  ; but  Judgment  was  given 
artainft  him  in  your  Majcfty’s  Court  of  Queen'  s-Bench,  which  was  rev.  rfctl 
upon  a Writ  of  Error  brought  in  Parliament;  where  he  obtained  Judg- 
ment to  recover  his  Damages  for  the  Injury,  and  afterwards  had  Exeeu- 
tibn  upon  that  Judgment. 

The  five  Pctfons  above-named  being  Burge (Te 3 of  the  fame  Borough, 
anJ  having  (as  they  conceived)  had  the  like  Wrong  done  them  by  the 
Con  (tables  there,  and  fuppofing  the  Law  to  be  equally  open  to  all  Ekg- 
li flymen,  did  feverally  commence  and  profecute  Actions  againft  thofe 
Officers,  in  order  to  recover  their  Damages. 

And  for  fo  doing,  they  were  feat  for  to  the  Bar  of  the  Hoyle  of  Com- 
mons, anJ  committed  Prifoners  to  Newgate,  the  fifth  Day  of  December  lad, 
durinc  the  Pleafure  of  the  Houfe  of  Commons,  as  having  acted  conti ary 
to  the  Declaration,  in  Contempt  of  the  Juriidiciion,  and  in  Breach  of 
the  Privileges  of  that  Houfe. 

Thcfe  Proceedings  arc  wholly  new  and  unprecedented.  It  is  the  Birth- 
right of  every  EngUjhtnan,  who  apprehends  himfclf  to  be  injured,  to 
feck  for  Rcdrcfs  in  your  Majcfty’s  Courts  of  Juftice : And  if  there  he  any 
Power  can  coutroul  this  Right,  and  can  preferihe  when  he  lhall,  and 
when  he  (ball  rot  be  allowed  the  Benefit  of  the  Laws,  he  ceafes  to  be  a 
Freeman,  and  his  Liberty  and  Property  are  precarious. 

The  Crown  lays  Claim  to  no  fuch  Power ; and  wc  are  fure  the  Law 
has  trufted  no  fuch  Authority  with  any  Subjects  whatfocvcr. 

If  a Man  miftakes  his  Cafe,  in  believing  himfclf  to  have  a good  Caufe 
of  Suit,  when  he  has  not ; if  he  miftakes  his  Conn,  by  applying  to  an  in- 
competent JurifditHion,  he  will  fail  of  Relief,  and  be  made  liable  to  Cofts, 
but  to  no  other  Punilhment : He  is  not  guilty  of  a Crime,  nor  is  it  a 
Contempt  of  the  Court  that  has  the  proper  JurifduEtion. 

But  thcfe  Men  were  guilty  of  no  Mi  flake  : the  Point  of  Law  was 
fettled  by  the  Judgment  of  that  Court,  which  is  allowed  to  be  the  lait 
Re  fort ; and  this  will  continue  to  be  the  Law,  ’till  it  be  altered  by  the 
Legiflative  Authority.  They  faw  their  Neighbour  quietly  and  unmo- 
1 cited  reap  the  Fruit  of  tire  Judgment  he  had  obtained  ; and  yet,  for  pur- 
fiiirtg  the  fame  Remedy,  they  arc  condemned  to  an  indefinite  iinprifon- 
incnt,  during  the  Pleafure  of  the  Houle  of  Commons. 

This  Method  does  introduce  an  Uncertainty  and  ConfuGon  never 
before  known  in  England.  The  moft  arbitrary  Governments  cannot  fbtw 
more  direil  Inftances  of  Partiality  and  Oppreffioii. 


The  Point  c f Law  is  judicially  fculcd ; and  yet  the  Houfe  of  Cnm- 
riions  take  upon  them  to  punilh  Men  by  Imprifoiuncnt,  for  cud-a.ouring 
to  have  the  Benefit  of  what  is  fo  cllabliihed  for  Law. 

We  humbly  obferve  to  your  Majefty,  That  the  firft  Thing  they  al- 
1 edged  in  the  Warrant  of  Commitment,  as  the  Offence  of  thele  five  Per- 
fons,  is.  That  thofe  Actions  were  brought  contiary  to  a Declaration  of 
the  Houfe  of  Common*. 

It  was  never  yee  heard,  (when  there  was  a Houfe  of  Lords  in  being, 
and  a Kinz  or  Queen  upon  the  Throne)  that  the  Houfe  of  Commons 
alone  claimed  a Power,  by  any  Declaration  of  theirs,  to  alter  the  Law, 
or  to  reftrain  the  People  of  England  from  taking  the  Benefit  of  it ; nor 
have  their  Declarations  any  fuch  Authority,  as  "to  oblige  Men  to  fubmit 
to  tlu  m at  the  peril  of  their  Liberty. 

If  they  have  fuch  a Power  in  uny  Cafe,  they  may  apply  it  to  all  Cafes 
as  they  plcafe  ; for  when  the  Law  is  no  longer  the  Mcafure,  Will  and 
Pleafure  will  be  the  only  Rule. 

The  Certainty  of  our  Laws  is  that  which  mates  the  chief  Felicity  af 
EngUJhmtn  : But  if  the  Houfe  of  Commons  can  alter  the  Laws  by  thrir 
Declarations,  or  (which  is  the  lame  thing)  can  deprive  Men  of  their  Li- 
berty, if  they  go  about  t»»  take  the  Benefit  of  them,  wc  (hall  have  no 
longer  Reaftm  to  boaft  of  that  Part  of  our  Conitiruriou. 

The  next  tiling  alfidgcd  in  che  W arrant  is.  That  the  commencing  and 
proficuttng  thcfe  Actions  was  a Contempt  of  the  Juriftlictiou  of  the 
Houfe  of  Commons. 

Such  2 Jurifdidiion  was  never  chimed  by  the  Houfe  of  Commons, 
’till  upon  this  Occafion  ; and  if  this  Novelty  of  a JurifthCrion  be  founded 
on  meir  new  Authority  of  IT.  I .ring,  they  will  (land  and  fall  together. 

The  Houfe  of  Commons  have  for  a long  time  exercifed  a Jui  ililiclion 
over  their  own  Members,  by  allowing  or  dilallowing  their  Elections, 
as  they  faw  Caufe  : But  they  have  never  before  entertained  a Notion, 
That  they  had  a Jurifdiction  over  their  Electors,  to  determine  (finally 
and  exclufively  of  all  other  Court)  the  particular  Rights  of  thole  to 
whom  they  owe  their  Being. 

Your  Majcfty’s  Royal  VV  rit  commands.  That  the  feveral  Electors  make 
choice  of  Per  Ions  to  repnfint  them  in.  Parliament,  in  order  to  do  ami 
confine  to  fuch  things  as  lhould  be  ordained  there,  relating  to  the  State 
and  Defence  of  the  Kingdom  and  the  Church,  for  which  the  Parliament  is 
called  : And  they  obey  the  Command,  in  proceeding  to  chufc  Members 
for  the  Parliament  then  lummcncd  but  neither  rile  Writ  which  requires 
them  to  chafe,  nor  the  Indenture  by  which  the  Return  is  made,  import 
any  thing  whereby  ic  may  be  inferred.  That  flic  Electors  put  into  the 
Power  of  their  Kcprcft-ntativcs  their  feveral  Rights  of  Election,  to  be 
finally  difpoftsl  of  at  their  Pleafure. 

1c  was  an  Imerelt  veiled  in  them  by  Law  before  the  Election,  and 
which  the  Law  will  preferve  to  them,  to  be  exercifed  again  in  the 
like  Manner,  when  your  Majefty  lhall  be  pleafid  to  call  anothtr  Par- 
liament. 

It  was  not  poffible  for  the  Electors  to  fufpect,  that  fuch  a Pretence 
would  ever  be  fit  up  by  their  Rcprefcn tatives,  when  in  the  Courfe  of  fo 
many  Ages  the  Houfe  of  Commons  had  never  taken  upon  them  to  try  or 
determine  the  Right  of  any  particular  Elector,  unlefs  incidently,  and 
only  in  order  to  decide  a Qiicftion,  of  the  Title  of  fomc  Member  of  their 
own  Houfe  to  fit  aniougll  tuem. 

The  Right  of  Election  is  a legal  Intereft  incident  to  the  FreeholJ,  or 
founded  upon  Cuftom,  or  the  Letters  Patents  of  your  Majcfty’s  Royal 
Anccllors,  or  upon  particular  Acts  of  Parliament,  r.ud  mult  be  tried  and 
determined  like  other  legal  Intcrcfts  : And  this  CoitfiUeration  docs  mani- 
feftly  (hew  the  Abfordity  of  pretending.  That  fuch  Rights  can  be  de- 
cided by  the  Houfi  of  Commons,  where  there  is  neither  a Power  of  admi- 
niltcring  an  Oath,  in  order  to  difeover  the  Truth,  nor  a Power  of  giving 
Damages,  which  is  the  only  Reparation  the  Elector  is  capable  of  receiv- 
ing in  fuch  a Cafe.  Therefore,  if  the  Electors,  when  they  arc  deprived 
of  their  Rights,  have  no  Place  to  refort  to  but  the  Houfe  of  Commons, 
the  Right  of  Election  would  be  a Right  without  a Remedy,  which  indeed 
is  no  Right  at  all r 

And  it  is  put  into  the  Power  of  the  Officers,  who  have  the  Return  of 
Members  to  lerve  in  Parliament,  to  reject  the  Votes  of  as  many  Elec- 
tors as  they  plcafe,  without  being  liable  to  make  any  Reparation  in  Da- 
mages to  the  Parties;  which  is  a Notion  not  very  likely  to  preferve  the 
Freedom  and  Impartiality  of  Elections. 

The  third  tiling  aJ Edged  ag  .inlt  thcfe  Men  In  the  Warrant  of  Com- 
mitment is.  That  by  bringing  thcfe  Actions  they  have  broken  the  Privi- 
lege of  the  Houfe  of, Commons. 

A Breach  of  the  Privileges  of  Parliament  is  certainly  a great  Offence; 
and,  of  all  others,  the  Houfe  of  LorJs  oughc  to  bi-  the  Lift  who  lhould 
go  about  to  lefien  or  cxcufi  it,  as  having  a like  Intereft  with  the  Com- 
mons in  the  Prcfirvarion  of  the  Privileges  of  Parliament. 

But  however  it  might  feem  the  Intereft  of  the  Lords  to  be  filent,  while 
the  Houfe  of  Commons  are  letting  a- foot  new  Pretences  of  Privilege,  be- 
caufi*  they  may  ihare  in  the  Advantage ; yet  wc  think  ic  our  Dufy  and 
our  Intereft  to  do  all  we  can  to  preferve  the  Couftituiion  entire,  and  not 
to  fit  quiet  when  we  fee  Innovations  attempted,  which  tend  to  the  Dimi- 
nution of  the  Rights  of  the  Crown,  or  to  the  Prejudice  of  the  Subject ; 
Bccaufc  the  belt  and  fureft  way  to  preferve  the  rightful  Privileges  of  Par- 
liament, is  to  abide  by  thofe  liiat  arc  certain  and  known . and  it  is  not  in 
the  Power  of  either,  or  both  Houles,  to  create  new  Privileges  to  them- 
fclvcs. 

It  never  was  thought  a Breach  of  the  Privileges  of  Parliament,  to  profe- 
cutc  an  Action  againft  any  Man  who  was  not  entitled  10  Privilege  of 
Parliament;  and  therefore,  fince  the  late  f'onfiablcs  of  Aylesbury  had  no 
Title  to  Privilege  of  Parliament,  at  the  Time  when  thofe  Actions  were 
commenced  or  profecuted,  we  cannot  imagine  upon  what  Foundation 
the  purfuing  thefc  Actions  can  be  voted  a Breach  of  Privilege  by  the 
Houfe  of  Commons. 

It  feems  very  neccfl'ary  it  {houlJ  be  known  upon  what  Rule  this  Pre- 
tence is  grounded.  That  the  People  of  England  may  be  at  a Certainty, 


• MeMrrcttrii,  1 4 Martii.  It  is  ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  aflembied.  That  the  Reprrfentation  and  Addrefs  this  Day  prefented  to  her 
M ijclly,  with  her  Majcfty’s  moft  Gracioua  Anfwer  thereunto,  and  the  Thanks  of  this  Houfe  for  the  func,  tocether  wiu,  the  v iper-,  itiaotcd  tu  lie  laid  -U.rikalation  aiul 
AdJreis,  and  laid  before  her  Majefty,  (hall  be  forthwith  printed  and  ptiblillicd.  Xatti.  JV!  /.«,  Clcr*  Paiiiaminioi  - 

and 
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and  fee  funic  Limits  fet  to  the  Claims  of  Privilege.  To  frrVe  the  turn, 
it  has  been  laid.  There  art  privileged  Cafes,  as  well  as  privileged  Per- 
ilous i but  no  Inftance  has  been  produced,  whereby  this  Diftinduun  c..n 
be  applied  to  juftify  thefc  Commitments. 

Actions  at  Common  Law  have  been  brought  upon  falfe  Returns  and 
double  Returns  of  Members  to  ferve  in  Parliament,  as  in  the  Cafes  of 
Sir  Samvel  Bnrnardijlcn  and  Mr.  Onflow , which  proceeded  to  Judgment, 
and  a Writ  of  Error  was  brought  in  one  of  them,  and  the  Plaintiffs  could 
not  prevail  in  cither  of  thofc  Suits ; and  yet  it  was  never  pretended.  That 
the  commencing  or  profccuting  thofe  Actions  was  a Breach  of  Privilege 
of  Parliament,  nor  were  the  Perfons  concerned  in  them  imprifoned  or  cen- 
fured,  tho'  there  was  a much  greater  Colour  for  fuch  Pretence  in  thofc 
Cafes,  becaufe  the  Queftion  there  di redly  concerned  the  Right  of  fitting 
in  Parliament;  and  confequentiy  thofc  would  have  been  indeed  privi- 
leged Cafes,  if  any  fuch  Diftimftion  had  been  once  thought  of  in  thofc 
Days:  Whereas  in  the  Actions  brought  by  theft  five  Men",  neither  the 
Plaintiffs  nor  Defendants  were  Members  of  Parliament,  nor  did  the  Ac- 
tions relate  in  any  manner  to  the  Right  of  lilting  there. 

ThcOpinion  ofthc  Houfc  of  Commons  at  that  time  was  very  different 
from  what  it  ts  now. 

When  the  Judgment  of  the  King’s-Bench  (where  Sir  MatlhiW  Hale 
‘fat  then  Chief  Juftice;  which  paffed  in  favour  of  Sir  Samuel  Barr.ardtjlan, 
That  the  Aflion  was  maintainable,  was  reverted  in  the  Exchequer-Cham- 
ber, the  Houfe  of  Commons  was  lo  far  from  thinking  it  for  their  Advan- 
tage, to  have  their  Members  deprived  of  the  Benefit  of  the  Common  Law. 
that  in  the  Year  1679  a Committee  was  appointed  to  enquire  touching  the 
revtrrfiijg  that  Judgment,  and  by  whofe  Procurement  and  Sollicitation, 
and  by  what  Ways  and  Means 'the  fame  was  reverfed,  and  the  Names  of 
the  particular  Judges  that  were  concerned  : And  when  afterwards  that 
Judgment  in  the  Exchequer-Chamber  was  affirmed  in  Parliament,  the 
Houfc  of  Commons  never  thought  thcmfelves  fccure  againft  the  Corrup- 
tions of  the  Officers  who  were  to  take  the  Poll,  and  make  Return  a; 
Elc&ions,  till  they  hadgot  an  Afi  in  the  feventh  and  eighth  Years  of  the 
late  King,  which  gave  a Remedy  in  IVjlmiiijhr-Hall  for  fidle  and 
double  Returns;  fo  little  contented  were  they  in  their  own  cafes  with 
the  Jurildi&ion  of  the  Houfc  of  Commons,  and  the  Remedy  to  be  had  there, 
which  now  they  fo  fiercely  contend  their  Electors  {hould  entirely  acquicfce 
in : And  we  cannot  but  think  it  manifeft  Partiality  in  thofc  Gentlemen, 
to  go  about  by  fuch  violent  Means  to  deprive  their  Electors  of  recover- 
ing of  Damages,  when  they  are  wronged  in  being  deprived  of  giving  Votes, 
fincc  they  thought  it  neceuary  for  thcmfelves  tohave  that  Advantage  when 
they  ate  injured  in  their  own  Elections. 

The  Sufferings  of  thefe  unfortunate  Men  have  not  ended  here,  and  the 
Rights  of  the  ftce-born  Subjects  of  England  have  received  a further  and  no 
lefs  dangerous  Wound  in  their  Perfons. 

Thefe  Jive  Men  having  endured  a long  and  chargeable  Imprifonment, 
and  defpairing  of  their  Liberty  any  other  way,  were  advifed  to  Cue  out 
Writs  of  Habeas  Carpus  returnable  in  yout  Majcfty’s  Court  of  Quccn’s- 
Bench,  hoping  to  obtain  their  Difcharge  by  the  Help  of  that  Court,  where 
the  Judgment  ought  to  be  given  according  to  the  Laws  of  the  Land, 
without  regard  to  any  Votes  or  Declarations,  or  Commands  to  the  con- 
trary : But  this  Endeavour  proved  unfuccefsful,  and  they  were  remanded 
to  Newgale  by  three  of  the  Judges  of  that  Court,  contrary  to  the  Opinion 
of  the  Lord  Chief  Juftice  Halt. 

We  {hall  not  prefume  to  offer  any  Opinion  to  your  Majefty,  upon  Oc- 
cafion  of  this  Judgment,  at  prefent,  becaufe  it  is  not  regularly  brought 
before  the  Hdufe  ; and  we  only  mention  it,  becaufe  the  Houfe  of  Com- 
mons took  fuch  offence  at  the  bringing  thefe  W 1 its  of  Habeas  Carpus,  that, 
on  the  twenty-fourth  of  February  laft,  they  voted.  That  whoever  had 
abetted,  promoted,  countenanced,  or  affilted  the  Profccution  of  thofc 
Writs,  were  Difturbers  of  the  Peace  of  the  Kingdom,  and  had  endea- 
voured, as  far  as  in  them  lay,  to  overthrow  the  Rights  and  Privileges  of 
the  Commons  in  Parliament. 

This  is  a heavy  Charge;  and  if  it  be  fo  criminal  a thing  for  a Prifoner 
to  pray  a Habeas  Corpus,  it  does  not  only  affect  thofc  who  are  at  prefent 
concerned,  but  ought  to  touch  every  Commoner  of  England  in  the  moft 
fcnfible  manner. 

Liberty  of  Perfon  is  of  all  Rights  the  moft  valuable ; and  of  which, 
above  all  other  things,  the  Law  of  England  is  moft  tender,  and  has  guard- 
ed with  the  greatett  Care,  having  provided  Writs  of  fcveral  kinds,  for  the 
Relief  of  Men  reftrained  of  their  Liberty  upon  any  Pretence,  or  by  any 
Power  whatfoever;  that  foin  every  Cafe  they  may  have  fome  Place  to  re- 
fon  to,  where  an  Account  may  be  taken  of  tbe  Rcafon  and  Manner  of 
the  Imprifonment,  and  the  Subject  may  find  a proper  Relief  according  to 
his  Cafe. 

No  Crime  whatfoever  does  put  an  Englijliman  into  fo  miferable  a Con- 
dition, that  he  may  not  endeavour,  in  the  Methods  of  Law,  to  obtain 
hi*  Liberty  ; that  he  may  not,  by  his  Friends  and  Agents,  fue  out  a Ha- 
beas Corpus,  and  have  the  Affiftancc  of  Sollicitors  and  Counfel  to  plead 
his  Caufc  before  the  Court  where  he  is  to  be  brought. 

The  Court  is  bound  by  the  Law  to  aflign  him  Counfel,  if  there  be 
Occafioo,  and  to  give  Judgment  upon  his  Cafe,  as  it  ftands  upon  the  Re- 
turn of  the  Habeas  Carpus,  and  to  remand,  difcharge,  or  bail  the  Prifoner, 
as  the  Caufc  of  his  Commitment  appears  there  fufficicnt  or  inefficient 
in  Law  ; and  if  whar  is  alltdged  as  the  Caufc  of  Imprifonment  appears 
to  be  no  Crime  in  Law,  it  is  not  the  Authority  of  thofc  who  made  the 
Commitment  that  can  excufc  that  Court  for  remanding  the  Prifoner. 

This  is  the  Law  of  England : But  according  to  thefe  Refolutions  of 
the  Houfe  of  Commons,  if  a Man  has  the  Unhappinefs  (tho’  through  Ig- 
norance or  Miftake)  to  do  an  Ad  which  fhall  be  voted  a Breach  of  Privi- 
Lee,  he  becomes  in  a worfe  Condition  than  any  Felon  or  Traitor;  his 
Confinement  makes  it  impoffible  for  him  in  Perfon  to  folicitand  procure 
a Habeas  Carpus,  and  if  any  have  Charity  enough  to  uflift  him,  or  to  plead 
for  him,  in  order  to  {hew  to  the  Court  the  Infufficicncy  of  the  Commit- 
ment in  Matter  of  Law,  they  become  liable  to  lofc  their  own  Liberty, 
tad  are  involved  in  the  fame  Guilt  of  Breach  of  Privilege ; So  that  let  the 
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Imprifonment  be  upon  the  moft  trifling  Occafion  imaginable,  if  it  lie  by 
Order  of  the  Houfc  of  Commons,  every  Commoner  mud  fuotnil  to  it 
without  Red  refs ; no  Friends  can  help  them,  no  other  Authority  can  de- 
liver them,  till  your  Majefty  {hall  put  an  End  to  that  Scffian. 

The  Loids  have  as  juft  a Concern,  as  the  Houfc  of  Commons  can  have, 
to  maintain  the  Authority,  and  keep  up  the  Awe  of  Parliamentary  Com- 
mitments : And  they  will  always  do  it,  as  for  as  Juftice  and  the  ufage  of 
Parliaments  will  allow. 

There  have  been  Caf.  s,  particularly  that  of  the  Earl  of  Shaftesbury, 
where  Perfons  committed  by  the  Houfe  of  Lords,  even  Members  of  that 
Houle,  have  fued  out  Writs  of  Habeas  Corpus ; and  upon  the  Returns  of 
(hole  Writ-,  have  been  brought  before  the  Court  of  King’s- Bench,  and 
their  Counfel  have  been  heard  on  their  behalf:  And  yet  no  Cenfure  ever 
paffed  upon  them  for  thefe  Endeavours  to  obtain  their  Liberty,  or  upon 
their  Agents,  Sollicitorsj  or  Counfel. 

The  Houle  of  Commons  formerly  aflsd  with  more  Rejerve  upon  fo 
nice  an  Occafion,  as  the  Liberty  of  tha  SubjnEt : For  in  the  Yc-r  j61>0, 
when  a VVric  of  Habeas  Carpus  was  ferved  upon  the  Serjeant  at  Arms  at- 
tending tbe  Houle  o{  Commons,  in  the  behalf  of  Mr.  She' idea,  who  ft  . 1 
committed  by  OrJcrof  that  Houfc;  after  the  Houfc  was  made acquainted, 
That  fuch  a Writ  was  ferved  upon  their  Officer,  and  had  entered  into 
very  long  Debates  upon  the  Matter,  they  did  not  think  fit  to  inurpufe, 
nor  to  pafs  any  Cenfures  upon  the  Pctfons  concerned  in  procuring  the 
Writ,  or  in  appearing  in  behalf  of  the  Prifoner  ; but  left  the  Serjeant  at 
Arms  at  Liberty  to  obey  the  Command  of  the  Habeas  Carpus ; which  he 
did  accordingly,  by  carrying  his  Prifoner  before  the  Judge,  where  xhcHar 
leas  Carpus  was  returnable. 

The  lloufcof  Commons  have  in  former  Ages  (hewn  a great  and  fteady 
Concern  for  the  Freedom  of  the  Perfons  of  their  Fcllow-Subjcets  : And 
upon  their  Petitions  many  excellent  Laws  have  been  made  to  protect  Li- 
berty againft  all  unlawful  Reftraincs  by  any  Authority,  even  that  of  the 
Crown  : But  now  it  is  infilled,  That  their  own  Imprifonmcnts  are  out  of 
the  Reach  of  thofc  Laws,  and  their  Legality  not  to  be  examined. 

In  the  third  Year  of  the  Reign  of  your  Royal  Grandfather,  the  Houfc 
of  Commons  made  a noble  Stand  for  the  Er.glijb  Liberties,  and  (hewed, 
by  undeniable  Evidence,  that  the  Caufcs  of  the  Imprifonment  mud  be 
expreffed  in  all  Cafes,  that  fo  it  might  appear,  u;on  the  Return  oT  the 
Habeas  Carpus,  whether  they  weie  fufficicnt  in  point  of  Law.  Vldt 
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It  could  not  then  have  been  imagined,  That  the  SucCcffors  of  thofc 
Men  would  ever  have  pretended  to  an  arbitrary  and  Unlimited  lJow«r  of 
depriving  their  Fellow-Subjcdls  of  their  Liberties,  or  to  vote  it  to  be  cri- 
minal fo  much  as  to  enquire  into  the  Validity  of  their  Commitments. 

There  is  another  Occafion  of  Offence,  which  the  Houle  of  Comm  ns 
have  taken  againft  John  Paly  and  John  Oviat , two  of  thefe  Prifoners,  whu 
thinking  thcmfelves  wronged  in  their  being  remanded  to  Newgate , by  the 
Opinion  of  the  major  Number  of  the  Judges  of  the  Court  of  Queen's- 
Bench,  humbly  petitioned  your  Majefty  for  a Writ  of  Error,  in  order  to 
bring  this  Judgment  before  vour  Majefty  in  Parliament : And  it  is  certain 
the  Subject  is  nerer  concluded  by  any  Judgment,  till  he  comes  to  the  foil 
Retort  fixed  by  the  Law  in  this  Cafe. 

The  Houfc  ol  Commons  being  informed  of  thefe  Petitions,  came  to  a 
Refolui ion,  which  they  laid  before  your  Majefty,  That  the  Commitments 
of  that  Houfe  were  not  examinable  in  any  other  Courts  whatfoever  ; That 
no  Writ  of  Error  lay  in  this  Cafe  ; and  that  as  they  had  expreffed  their 
Duty  to  your  Majefty  in  giving  Difpatch  to  the  Supplies,  fo  they  had 
an  entire  Confidence  in  your  Majefty,  That  you  would  not  give  Leave 
for  the  bringing  any  Writ  of  Error. 

The  firft  Pofltion  in  this  Vote  is  very  general,  and  the  Confequenccs 
of  it  are  plain  ; if  the  Commitments  oF  the  Houfe  of  Commons  are  ex- 
aminable in  no  other  Place,  then  no  Man  in  England,  how  innoa  nr  fo- 
cver,  is  fccure  of  his  Liberty  longer  than  the  Houfe  ol  Commons  picafes 
ami  Men  may  be  allowed  at  lcaft  to  wifh  that  ic  were  no:  fo,  tho'  m,-y  may 
have  a very  high  Opinion  of  the  Juftice  of  that  Houfe. 

It  has  been  held  as  an  undeniable  Maxim,  That  whoever  executes  an 
illegal  Command  to  the  Prejudice  of  his  Fellow-Subjects,  muft  be  an- 
fwerabie  for  it  to  the  Party  grieved. 

Let  it  be  fuppofcd  then.  That  an  ASion  of  falfe  Imprifonment  was 
brought  againft  the  Serjeant  of  the  Houfc  of  Commons,  and  that  the 
Defendant  juftifics  his  taking  the  Plaintiff  into  Cuftody,  bv  virtue  of  a 
Warrant  of  that  Houfe,  and  it  appears  upon  the  Face  of  the  Warrant 
That  the  Caufe  of  the  Commitment  was  no  Crime  in  Law,  and 
the  Plaintiff  demurs,  what  muft  the  Judges  do  in  fuch  a Cafe  i Will  it 
be  pofliblc  lor  them  to  avoid  examining  into  the  Commitment,  and  fo  give 
Judgment  one  way  or  other  ? Or  can  it  be  pretended.  That  a Writ  of  "Er- 
ror may  not  be  brought  upon  fuch  a Judgment  ? And  is  not  the  Court 
before  which  the  Writ  of  Error  is  brought,  under  a Ncccffity  to  do  Juftice 
thereupon,  as  the  Law  requires  ? 

As  to  the  fccond  thing  they  have  taken  upon  them  to  afl'err.  That 
no  Writ  of  Error  lies  in  the  Cafe;  we  affirm  to  your  Majefty  with  great 
Affurance,  That  by  our  Confliiution  the  Houfc  of  Commons  have  no 
Right  or  Pretence  to  determine  whether  that  be  fo  or  not.  The  Right 
of  judging  when  a Writ  of  Error  is  properly  brought,  is  by  Law  entruii- 
ed  to  that  Court  to  which  the  Writ  of  Error  is  directed  ; anti  therefore  wc 
(hall  not  at  prefent  fay  any  thing  to  your  Majefty  in  an  extrajudicial  wav, 
and  before  the  proper  Time,  as'to  that  Point,  Whether  a Writ  of  Error 
brought  upon  a Judgment  for  remanding  Prifoners  upon  a Habeas  Corpus, 
can  be  maintained. 

Which  way  that  Queftion  will  be  decided  hereafter,  when  the  Writs  of 
Error  are  returned  into  the  Parliament,  is  not  at  all  material,  in  rcfpeiEt 
to  the  Petitions  of  the  Prifoners  which  now  lie  before  your  Majefty 
For  unlcfs  your  Majefty  be  pleafcd  to  grant  the  Writs  of' Error  accord- 
ing to  their  Prayer,  the  Matter  cannot  come  to  the  proper  Dccifion  in  Par- 
liament, and  Juftice  will  be  manifellly  obftrueltd. 

Whether  the  Writs  of  Error  ought  to  be  granted,  and  what  ought 
to  be  done  upon  the  Writs  of  Error  afterwards,  are  very  different 

Things. 
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Things.  The  only  Matter  under  your  Majcfly’s  Confidcration  is.  Whe- 
ther in  Right  and  Jufticc  the  Petitioners  are  not  entitled  to  have  the 
Writs  of  Error  granted  ? 

We  are  fure  the  Houfc  of  Commons,  in  the  Year  One  Thou  fa  nd  Six 
Hundred  Eighty-nine,  was  of  Opinion,  That  a Writ  of  Error,  even  in 
Cafes  of  Felony  and  T reafon,  is  the  Right  of  the  Subjedl,  and  ought  to 
he  granted  at  his  Delire,  and  is  not  an  Act  of  Grace  and  Favour,  which 
may  be  denied  or  granted  at  Plea  fare : So  that  as  far  as  the  Opinion  of 
the  Houfc  of  Commons  ought  to  have  Weight  in  fuch  a Queftion  (what- 
ever the  prefent  Opinion  of  that  Houfc  is) ; they  then  thought  a Writ  of 
Error  was  the  Right  of  the  Subjedt  in  capital  Cafes  (where  only  it  had 
been  at  any  Time  doubted  of  ). 

But  that  it  is  a Writ  of  Right  in  all  other  Cafes,  has  been  affirmed  in 
the  Law-Books,  is  verified  by  the  confftint  Practice,  and  is  the  Opinion 
of  all  your  prefent  Judges,  except  Mr.  Baron  Price , and  Mr.  Baron  Smith. 

The  Law,  lor  the  better  Protection  of  Property  and  Liberty,  has 
formed  a Subordination  of  Courts,  that  Men  may  not  be  finally  concluded 
in  the firft  Inltance : But  this  is  a very  vain  Inftitution,  if  they  be  left 
precarious  in  the  Method  of  coming  to  the  fuperior  Court. 

All  Suits  are  begun,  as  well  as  carried  on,  by  the  Authority  of  your 
Majelly’s  Writs,  and  the  Subject  has  a like  legal  Claim  to  all' of  them. 

The  Petition  for  a Writ  of  Error  returnable  in  Parliament,  is  only 
Matter  of  Form,  and  Refpect  to  your  Majefty  (like  the  Petitions  which 
the  Speaker  makes  in  the  Name  of  the  Commons,  at  the  Beginning  of 
ever)1  Parliament,  for  thofc  Privileges  which  they  do  not  believe  to  de- 
pend upon  the  Anfwcr  to  thofe  Petitions),  and  is  no  more  to  be  refufed 
than  any  other  Writ  throughout  the  Caufe. 

To  affirm  the  contrary,  is  to  allow  an  arbitrary  Latitude  to  intercept 
Juilice,  and  to  make  it  depend  upon  private  Advices,  and  extrajudicial 
Determinations.  Whether  any  Caufes  at  all  fasti  be  brought  to  Judgment 
before  the  High  Court  of  Parliament  ? 

Thefe  Things  being  confidcred,  how  extremely  furprizing  is  an  Ad- 
drefs  from  fuch  a Body  as  the  Houfc  of  Commons,  That  your  Majefly 
would  not  give  Leave  for  fuch  a Writ. 

And  no  lefs  furprizing  is  what  they  infinuatt,  as  the  Reafon  of  their 
Confidence  in  your  Majefty,  that  you  would  hearken  to  fuch  an  Addrefs, 
That  they  have  given  Difpatch  to  the  Supplies  : They  proceeded  furely 
in  the  Matter  of  the  Supplies  with  a nobler  Aim,  for  the  Safety  of  your 
Majefly’s  Crown  and  Perfon,  and  lor  the  delivering  the  Kingdom  from 
the  Oppreffion  of  French  Power,  employed  to  fet  an  unjuft  Pretender 
upon  your  Majefty’s  Throne. 

Thefe  are  good  Rea  Tons  for  difpofing  of  the  People’s  Money.  7 heir 
Liberties,  and  all  that  is  valuable  to  them,  depend  entirely  upon  the  good 
Succtfsof  the  War,  and  they  have  ufed,  in  all  Ages,  to  part  freely  with 
their  Money  for  the  Defence  of  their  l iberties  and  Properties,  and  the  re- 
moving of  Grievances  and  Qpprdfions. 

But  this  is  the  firft  Time  a Iloufe  of  Commons  have  made  ufeof  their 
having  gfven  the  Peopled  Money,  as  an  Argument  why  the  Prince  faould 
deny  Writs  of  Right  to  the  Subjedl,  obllruift  tire  Courfc  of  Jufticc,  and 
deprive  them  of  their  Birth-rights. 

On  the  Twenty-fixth  Day  of  February,  the  Hnufe  'of  Commons  pro- 
ceeded to  carry  on  their  Refentments  to  greater  Extremities,  and  voted. 
That  the  Gentlemen  who  pleaded  as  Counfel  for  the  Five  Pri loners, 
upon  the  Returns  of  the  Writs  of  Habeas  Corpus,  and  the  Agents  and 
Sol  Heitors  who  affifled  them,  were  guilty  of  a Breach  of  Privilege,  and 
ordered  them  to  be  taken  into  CufloJy ; which  Order  has  been  executed. 

This  feems  to  be  fo  great  an  Exccfs,  that  it  is  hard  to  find  Words 
proper  for  expreffing  it.  When  CromsuU committed  Mr.  Maynard  to  the 
Itwer,  for  afiifting  one  Coney  as  his  Counfel,  upon  a Habeas  Corpus,  a 
celebrated  Author  cxprcfics  the  Dctellation  due  to  fuch  a Fact,  in  thefe 
Words : “ It  was  the  higheft  Act  of  Tyranny  that  ever  was  feen  in  Eng~ 
“ land : It  was  fliutting  up  the  Law  itfelf  dofe  Prifoner,  that  no  Man 
“ might  have  Relief  from,  or  Accel’s  to  iu" 

But  as  ftrangc  and  unjullifiable  as  this  appears,  we  beg  Leave  to  take 
Notice  of  another  Thing  yet  mote  irregular  (if  it  be  poflible) : While  the 
Matter  was  depending  before  your  Majefly  upon  the  Petitions  for  Writs  of 
Error ; after  the  Houfc  of  Commons  bad  made  an  Addrefs  to  your  Majefly, 
That  you  would  not  give  Leave  for  the  bringing  Writs  of  Error;  after 
your  Majefly  had,  by  your  gracious  Anfwcr,  Jlgnified  to  them,  “ That 
“ this  Matter  relating  to  the  Courfe  of  judicial  Proceedings,  w :sj>f  the 
“ higheft  Importance,  and  therefore  your  Majefly  thought'it  iiccclTury  to 
« weigh  and  confider  very  carefully,  what  was  proper  for  you  to  do  ;” 
and  after  they  had  voted  to  take  this  very  Anfwcr  of  your  Majefly1 s 
into  Confidcration  : The  Day  fallowing,  they  ordered  the  Five  Prifoners 
to  be  removed  from  Nnugotr,  and  taken  into  the  Cuftody  of  the  Serjeant 
at  Arms  attending  the  Houfc  of  Commons  ; and  this  Order  was  executed 
at  Midnight,  with  fuch  Circumilanccs  of  Severity  and  Terror,  as  has 
been  feldorn  excrcifcd  towards  thegreateft  Offenders. 

Your  Majefly  is  the  only  proper  Judge  how  highly  difrefpcctful  this 
ASion  is  to  vou’r  Royal  Perfon  and  Authority. 

But  it  concerns  us  to  fay,  That  fuch  a Proceeding  tends  directly  to 
the  depriving  the  Petitioners  of  that  Juilice*  which  they  were  endeavour- 
jn,t  to  obtain  by  Means  of  the  Writs  of  Error. 

'While  your  Majefly  was  deliberating  how  to  put  an  End  to  a Matter, 
which  they  only  had  made  difficult  by  an  unreafonable  Addrefs,  the  Houfe 
of  Commons  rightly  apprehended.  That  Jufticc  would  prevail  with  your 
Majefly  over  all  other  Conftdcrations,  and  therefore  (as  far  as  poflible  to 
difappoint  the  Prifoners  of  the  Fruit  they  expected  from  thefe  Writs  of 
Error,  when  granted)  they  transferred  them,  in  the  mean  Time,  to  ano- 
ther Prifon. 

This  Practice  of  removing  Prifoners  from  one  Cuftody  to  another,  has 
been  ever  complained  of  as  manifeft  Oppreffion,  and  mod  evidently  dc- 
ftruQlve  of  the  Liberty  of  the  Subject : It  is  a Mifehief  provided  againft 
in  exprefs  Words,  by  the  Act  made  in  the  Reign  of  your  Royal  Uncle, 
King  Charles  the  Second,  For  b.sttr  /.arsing  the  Liberty  of  tie  Subject ; 
Thai  if  any  Perfon,  being  a Subject  of  this  Realm,  fhall  be  committed  to 
«!iv  Prifon,  or  in  Cuftody  of  any  Officer  whatfoever,  for  any  criminal, 
or  fappofed  criminal  Matter,  That  the  Perfon  fhall  not  be  removed  from 
the  faid  Prifon  or  Cuftody,  into  the  Cuftody  of  any  other  Officer  (unlcfs 
4 


2 & 3 A..  ( 1 68  ) 

it  be  by  Habeas  Corpus,  or  fome  other  legal  Writ';  and  this  upon  the 
great  Penalties  mentioned  in  that  A3.  The  Penalties  in  the  A3  were 
new,  but  the  Law  of  England  was  the  fame  before  the  making  it.  The 
fhifring  of  Men  from  one  Prifon  ro  any  other,  while  they  are  ufing 
Means  in  a Courfe  oF  Law  to  recover  their  Liberty,  is  incxcufable 
Cruelty,  and  againft  the  plain  Rules  of  Natural  Jufticc;  for  by  fuch 
Artifices,  Imprifonments,  however  unlawful,  might  be  made  perpetual, 
and  the  Subject,  as  lie  was  at  she  Point  of  being  dife barged  from  one 
Prifon,  might  be,  without  End,  removed  to  another. 

May  it  pknfe  your  Majefly,  your  dutiful  Subjects,  the  Lords  Spiritual 
and  Temporal,  were  fo  '•licitous  to  avoid  any  ‘I  hint:  which  might  g:\e  a 
Pretence  to  interrupt  the  neceffary  :uid  early  Provilion  for  the  wf ar,  in 
order  to  improve  the  wonderful  Succcfles  God  had  given  to  your  Arms : 
That  though  they  were  fenGbie  the  Iroprifonmcnt  of  thefe  Men,  in  the 
Manner,  and  upon  the  P rates  eca  above-mer.rionrd,  wes  a tnanitef:  At- 
tempt to  elude  the  Judicature  of  Parliament,  and  of  pernicious  Example 
to  the  Liberty  and  Property  of  the  Subject,  yet  they  forbbr;  to  tact  >■’■» 
tiee  of  it,  ’till  they  were  in' a Manner  enforced  by  Petitions  from  the  P - 
Toners,  prefented  the  Twenty-fourth  of  February  left,  zr.d  by  the  unjufti- 
fiabie  Proceedings  of  the  Houfe  of  Commons  the  fame  Day,  which  we 
have  already  mentioned  to  your  Majefly. 

But  then  the  Lords  found  it  abfolutciy  necefluty  to  enter  into  a Confi- 
derarion  of  the  whole  Matter,  as  it  appeared  to  them  ; and  upon  the 
Twenty-feventh  of  February  they  came  to  the  following  Refolutions : 
Refolved,  That  neither  Houfe  of  Parliament  have  Power,  'By  any  Vote 
or  Declaration,  to  create  to  thcmfelves  new  Privileges  not  warranted  by 
the  known  Law  and  Cuftoni  of  Parliament. 

Rs/ohed,  That  every  Freeman  of  Engltipd,  who  apprehends  nimfclf  to 
be  injured,  has  a Right  to  feck  Redraft  by  Action  at  Law,  and  that  the 
commencing  and  profecutlng  an  Action  at  the  Common  Law,  againft 
any  Perfon  who  is  not  entitled  to  Privilege  of  Parliament,  i:.  no  Breach  of 
the  Privilege  of  Parliament. 

Refolved,  Thar  the  Houfc  of  Commons,  In  committing  to  the  Prifon 
of  Netvgate,  John  Paty,  John  Oviat,  John  Put  on,  Henry  Buffo,  and  Daniel 
Horne,  for  commencing  and  profecuting  AiSlions  .it  the  Common  Law 
againft  the  late  Con  flu  hies  of  Aylesbury,  for  not  allowing  their  Votes  in 
the  Election  of  Members  to  ferve  in  Parliament,  upon  pretence,  that 
their  fo  doing  was  contrary  to  a Declaration,  a Contempt  of  the  Jurif, Union, 
and  a Breath  of  the  Privilege  of  that  Houfe,  have  aflutned  to  thcmfelves 
alone  a legiflative  Authority,  by  p retell  ding  to  attribute  the  Force  of  a 
Law  to  their  Declaration,  have  claimed  a Jnrifdidlion  not  warranted  by 
the  Conftitution,  and  have  affu  tried  a new  Privilege,  to  which  they  can 
fticw  no  Title  by  the  Law  and  Cuftom  of  Parliament,  and  have  thereby, 
as  far  as  in  them  lies,  fubjedted  the  Rights  of  Englifhmcn,  and  the  Free- 
dom of  their  Perfons,  to  the  arbitrary  Votes  of  the  Houfe  of  Commons. 

Refolved,  That  every  Englijhman,  who  is  imprifoned  by  any  Authority 
whatfoever,  has  an  undoubted  Right,  by  his  Agents  or  Friends,  to  apply 
for,  and  obtain  a Writ  of  Habeas  Corpus,  in  order  to  procure  his  Liberty 
by  due  Courfe  of  Law. 

Refolved,  That  for  the  Houfe  of  Commons  to  cenfure  or  punifli  any 
Perfon  for  affiftiiiga  Prifoner  to  procure  a Writ  of  Habeas  Corpus,  or  by 
Vote,  or  otherwife,  to  deter  Men  from  foliciting,  profecuting,  or  plead- 
ing upon  fuch  Writ  of  H-ibeas  Corpus,  in  behalf  of  fuch  Prifoner,  is  an 
Attempt  of  dangerous  Gonfequence,  a Breach  of  the  many  good  Statutes 
provided  for  the  Liberty  of  the  Subject,  and  of  pernicious  Example,  by 
denying  the  nccvflary  Affiftnnee  to  the  Prifoner  upon  a Commitment 
of  the  Houfe  of  Commons,  which  has  ever  been  allowed  upon  all  Com- 
mitments, by  any  Authority  whatfoever. 

Refolved,  That  a Writ  of  Error  is  not  a Writ  of  Grace,  but  of  Right, 
and  ought  not  to  he  denied  to  the  Subject,  when  duly  applied  for,  (tho’ 
at  the  Rcquefl  of  either  Houfe  of  Parliament),  the  Denial  thereof  being 
an  Obftru&ion  of  Jufticc,  contrary  to  Magna  Chart  a. 

Thefe  Uefolutions  were  delivered  to  the  Commons  at  a Conference, 
the  Twenty-eighth  of  February,  and  they  took  Time  to  confider  of  them 
till  the  Seventh  of  March  ; upon  which  Day,  at  their  Defire,  a Iccond 
Conference  W3S  had  ; and  though  it  was  too  apparent,  by  what  was  deli- 
vered by  the  Commons  at  that  Conference  (which  confuted  of  injurious 
Invediives  againft  the  Houfc  of  lairds,  and  tedious  Recitals  of  Precedents, 
in  no  fort  applicable  to  the  prefent  Subject  of Debate),  chat  their  Dcfign 
was  either  to  provoke  the  Lords  to  fuch  a Degree,  as  might  ncceffitatc 
them  to  break  off  all  Corrcfpondence,  or  by  engaging  them  in  new  Mat- 
ters, to  draw  Things  to  fuch  a Length,  as  might  prevent  the  bringing 
thefe  Debates  to  any  I flue  during  the  Scffibn  : Yet  the  Lords  immediate- 
ly defired  a free  Conference,  which  was  afterwards  had  with  the  Com- 
mons. 

We  arc  fo  defirous  that  your  Majefly  ihould  be  made  fully  acquainted 
with  all  the  PalTages  relating  to  this  Difpute  between  the  Two  Houfes, 
that  we  humbly  beg  Leave  to  annex  to  this  our  Rcprefentaiion,  what  psfled 
at  the  firft  and  lecond  Conferences  ; and  alfo  (as  far  as  wc  have  been  ca- 
pable of  recollecting  in  fofhort  a Time)  the  Subftance  of  what  was  faid 
at  the  free  Conference,  and  in  our  Debates,  in  maintenance  of  the  Rcfo- 
lutions  of  the  Houfe  of  Lords. 

But  wc  take  it  to  be  a Duty  heceflarily  incumbent  on  us,  to  obferve  to 
your  Majefty  the  Manner  in  which  we  have  been  treated  by  the  Houfe  of 
Commons  at  thefe  Conferences;  fa' that  from  thence  your  Majefty,  ac- 
cording to  your  great  Wifdom,  may  judge  to  what  fuch  Proceedings  do 
naturally  tend.  They  told  us.  That  the  Judicature  of  the  Houle  of 
Lords  was  unaccountable  in  its  Foundation,  and  inconflftent  with  the 
Conftitution  : If  they  mean  it  is  fo  antient,  that  no  Account  can  be  given 
of  its  Foundation,  it  is  true;  but  there  is  Reafon  to  believe  it  began  with 
the  Monarchy,  and  we  are  fure  it  has  continued  without  Interruption, 
urilefs  during  that  unhappy  Interval,  when  3 pretended  Houfe  of  Commons 
deftroyed  the  Church  an  J the  Monarchy,  as  well  as  the  Houfc  of  Lords : 
As  many  Ages  as  the  Conftitution  of  the  Engftfb  Government  has  Ixftcd, 
this  Judicature  has  confided  with  it,  and  formed  a noble  and  necefery 
Part  of  it ; and  therefore  thefe  Gentlemen  will  hardly  be  believed  a^hinlt 
fo  long  an  Experience,  That  it  is  inconflftent  with  the  Conftitution.  ' 
They  alfo  charged  the  Lords  in  direct  Terms,  with  ufurping  the  Hearing 
1 Appeals,  with  making  Advances  upon  the  Conftitution,  with  contriving 
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to  bring  Liberty  and  Property  into  the  bottomin'*  and  infatiafcls  Gulph  of 
the  Lon! 5 Judicature,  anJ  with  direft  Reproaches,  as  to  the  Manner  in 
which  that  Judicature  has  been  cxercifed,  and  in  the  moil  contemptuous 
Wav  told  us  they  forbore  to  mention  the  Infbnces,  becaUfe  they  hoped  we 
would  reform. 

We  d elite  no  other  Judge  but  your  Majefty,  how  fuch  a Treatment  of 
us  becomes  tbefc  Gentlemen ; and  we  dare  "appeal  to  all  your  Subjects, 
for  WitneBs* of  the  irreproachable  Manner  of  aJminiflering  Jufticc  in  the 
Houfc  of  Lords. 

We  hope  the  great  Difplcafure  the  Houfc  of  Commons  has  conceived 
atrainft  us  may  prove  of  fotne  real  Service,  and  of  ufcful  Caution  to  your 
Muyefty,  for  it  has  drawn  them  dircftly  to  own  ^what  was  too  vifiblc  be- 
fore), that  they  were  aiming  at  more  Power,  and  a larger  Share  of  the  Ad- 
minitt ration  than  is  trufted  with  them  by  the  Nature  of  our  Government. 

They  dircftly  complained.  That  by  the  Constitution  the  Judicature,  in 
the  laft  Refort,  was  not  placed  in  the  fame  Hands  with  the  Legiflature ; 
though  they  cannot  lhcw  it  to  be  fo  in  any  Country  where  the  Govern- 
meiiT is  not  arbitrary,  and  the  Prince’s  Will  the  Law.  They  have  been 
Ion-* endeavouring  to  break  in  upon  the  Lords  Share  in  the  Legiflature, 
of  wdich  wc  could  mention  too  many  Imbnce;  to  your  Majefty.  From 
an  ancient  Claim,  That  Aids  to  the  Crown  arc  to  begin  in  the  Houfe  of 
Commons,  and  that  the  Lotas  could  not  alter  the  Sums,  they  have  of  late 
Years  pretended  (but  without  any  Reafon,  and  againft  the  known  Ufagc 
of  Parliaments),  that  we  could  make  no  Alterations  in  any  Parts  of  a 
Money-Bill,  though  it  have  no  Relation  to  cite  Money  : And  upon  that 
Foo  , when  they  have  had  a Mind  to  get  any  thing  palled  into  a Law,  of 
the  tReafonablenels  of  which  they  have  defpaired  to  convince  the  Lords, 
they  have  tacked  it  to  a Money-Bill,  in  order  to  put  the  Crown  anJ  the 
Lords  under  that  unhappy  Neccflity,  cither  to  agree  to  a Law  they  might 
think  prejudicial  to  the  Publick,  or  to  lofc  the  Money,  which  perhaps,  at 
that  Time,  was  abfolutely  neceflary  to  the  facing  the  Kingdom. 

By  this  Method  they  affume  to  themfelves  the  whole  Lcgiflative  Autho- 
rity, taking,  in effeft,  the  Negative  V'oice  from  the  Crown,  and  depriving 
the  Lords  of  the  Right  of  deliberating  upon  what  is  for  the  Good  of  the 
Kingdom  : For  this  Reafon  the  Lords  had,  in  a very  folemn  Manner, 
refolved  never  to  fuffer  fuch  Impofttions  for  the  future,  let  the  Importance 
of  the  Bill  be  never  fo  great.  This  Refolution  was  well  known,  and  yet 
in  this  prefent  Seffion  (as  appears  by  the  printed  Votes  of  the  Twenty- 
eighth  of  November  laft)  a great  Number  of  the  Gentlemen  of  the  Houfe 
of  Commons,  to  the  manifelt  Danger  of  difappointing  the  Supplies  of  the 
Year,  which  mult  have  been  the  Ruin  of  the  whole  Confederacy,  anJ  de- 
livering up  of  Europe  into  the  Hands  of  France,  made  an  Attempt  to 
tack  to  the  Land-Tax  a Bill  which  had  been  rejected  in  two  precedent 
Seflions  of  Parliament. 

Thus  the  Houfe  of  Commons  have  formerly  fet  on  Foot  fevcral  At- 
tempts againft  that  Share  in  the  Legiflature  which  is  placed  in  the  Lords: 
But  this  is  the  firft  Time  they  have  publilhed  their  Defire  to  be  let  into 
the  Judicature  of  Parliament. 

Whatever  they  would  infinuate  upon  this  Occafion,  we  defirc  not  to 
meddle  with  the  Choice  of  the  Commons  Rcprefentatives  ; we  willingly 
leave  that  Matter  where  it  is  : And  in  what  Manner  it  is  cxercifed  there, 
how  impartially  and  how  Readily,  is  fo  well  known  by  Experience  to  molt 
Parts  of  the  Kingdom,  and  fo  univcrfally  underftood,  that  the  People  will 
be  extremely  defirous  their  Ellatcs  anJ  Properties  fhould  be  fubject  to  fuch 
Determinations. 

It  is  not  (trange  the  free  Conference  ended  without  Succpfs  when  the 
Commons  came  to  it  with  fuch  a Temper  as  appears  by  the  Votes  of  the 
Eighth  of  March,  made  after  they  themfelves  had  confcntcd  to  the  free 
Conference:  If  thofe  Votes  had  been  publiflied  foon  enough,  it  would  have 
fully  convinced  the  Lords  how  vain  a Thing  ic  was  to  confer  with  the, 
further  upon  the  Matters  in  Debate  at  the  former  Conferences : for  m 
content  with  what  they  had  done  before,  upon  Information  that  their  Ser- 
jeant had  been  ferved  with  two  Writs  of  Habeas  Corpus,  returnable  before 
the  Lord-Keeper,  in  Behalf  of  Mr.  Mour.tague  and  Mr.  Denton,  two  of  the 
Gentlemen  who  had  been  of  Counfcl  with  the  five  Prifoners,  they  came  to 
a Refolution,  That  no  Commoner,  committed  by  them  for  Breach  of  Pri- 
vilege, or  Contempt  of  the  Houfe,  ought  to  be,  by  Habeas  Corpus,  made  to 
appear  before  any  other  Judicature,  and  required  their  Serjeant  to  make 
no  Return,  or  yield  any  Obedience  to  thofe  Writs;  and  that  fot  fuch  Re- 
fufal  he  had  the  Protection  cf  the  Houfe  of  Commons. 

It  has  been  always  held  the  undoubted  Prerogative  of  the  Crown  to  have 
an  Account  of  the  Reafon  why  any  Subject  is  deprived  of  Liberty,  and  it 
has  ever  been  allowed.  That  by  the  known  Common  Law  it  is  the  Right 
of  every  Subject  under  Refiraint,  upon  Demand,  to  have  his  Writ  ot  Ha- 
beas Corpus,  and  thereupon  to  be  brought  before  fotne  proper  Court,  where 
it  may  be  examined,  whether  he  be  detained  for  a lawful  Caufc  : And  the 
Statutes  made  in  the  Reign  of  your  Royal  Grandfather,  and  your  Royal 
Uncle,  have  cnafted,  That  in  all  Cafes  W rits  of  Habeas  Corpus  be  granted 
and  obeyed  by  the  rclpeftive  Officers  upon  great  Penalties. 

But  thefe  Votes  import  a direft  Repeal  of  thofe  Laws,  as  to  all  Perfons 

committed  by  tlie  Houfe  of  Commons. 

It  is  no  longer  worth  diluting,  Whether  a Pcrfon  committed  by  them, 
though  for  a Faft  which  appears  to  be  both  lawfiil  and  neoeflary,  may  be 
delivered  by  any  Court ; for  by  this  new  Law  he  Ihall  never  he  brought 
thither,  and  the  Serjeant  is  not  only  warranted,  but  commanded  openly  Co 
contemn  your  Majetly’s  Royal  Writs  of  Habeas  Corpus,  brought  upon  the 
Aft  of  the  Onc-and  thirtieth  of  King  Charles  the  Second,  which  is  an 
Invnfion  of  your  Prerogative,  never  before  heard  of  in  England. 

Your  Majefty  docs  not  claim  an  Authority  to  proteft  any  of  your 
Officers  for  aifooeying  a known  Law.  The  Habeas  Carpus  Aft,  in  Times 
of  imminent  and  viiiblc  Danger,  was  in  the  late  Reign  fufpended  by  Afts 
of  Parliament  for  lome  fhort  Time,  and  yet  (fo  facred  was  that  Law 
held)  that  thofe  Afts  palled  with  great  Reluftancy,  and  one  of  the  Ar- 
guments that  prevailed  moll  for  agreeing  to  that  Temporary  Sufpenlion 
was.  That  it  would  be  an  unanfwerablc  Evidence  to  all  future  Times, 
that  this  Aft  could  never  be  fufpended  afterwards  by  any  lefs  Authority 
than  that  of  the  whole  Legiflature  : But  wc  live  to  fee  a Houfe  of  Com- 
mons take  upon  tLem  to  fufpend  this  Law  by  a Vote. 
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They  Ordered,  That  the  Lord-Keeper  of  your  Great  Seal  (hould  be  ac- 
quainted with  their  Refolutiohs,  to  die  End  the  Writs  of  Halcetb  Corpus 
may  be  fuperfeded,  as  contrary  to  Law  and  the  Privileges  of  their  Houfe. 
They  are  contrary  to  no  Law,  but  that  of  thefe  Votes,  which  fiittlr  are 
none  of  the  Laws  the  Lord-Keeper  was  fworn  to  obferve.  But  yet  he 
is  to  aft  at  his  Peril.  Tncyhave  ordered  this  Law  to  be  publiflied  to  him 
by  their  Clerk. 

The  Lord-Keeper  is  a Commoner,  and  if  he  difobeys,  ’tis  a Breach  of 
Privilege  ; and  if  they  fhould  carry  it  fo  far,  as  to  order  him  into  Cullody, 
he  may  leek,  but  is  not  ro  have.  Relief  from  any  Habeas  Corpus. 

Wc  humbly  beg  Pardorl  of  your  Majefty  for  this  long  and  melancholy 
Reprc  :ntation,  which  we  could  not  avoid,  without  being  guilty  of 
Treachery  to  your  Majefty,  and  to  our  native  Country.  The  five  Per- 
fons immediately  concerned  are  but  poor  Men ; but  we  well  know  your 
Majefty ‘s  Juflice  and  Compaflion  extends  itfelf  to  the  mcanell  of  your 
Subjefts. 

The  Matters  in  Difpute  are  of  the  higheft  Confequencc : Your  Ma- 
jefty’s  Prerogative,  the  Reverence  due  to  Laws,  dnd  the  Liberties  and  Pro- 
perties of  all  the  People  of  England  are  concerned  and  at  Stake,  if  theta 
Encroachments  prevail. 

We  do  not  pretend  to  follicit  vour  Majefty  to  put  a Stop  to  thef?  Inno- 
vations, your  own  Wifdom  will  fuggelt  the  molt  proper  Methods:  We 
oured  to  do  our  Duty,  in  laying  the  whole  Matter  before 

Wc  humbly  beg  Leave  fo  far  to  refume  what  has  been  Giid,  as  to  prefrnt 
your  Majefty  a fliuit  View  of  the  unhappy  Condition  of  fuch  of  your  Sub- 
jefts as  have  Right  of  giving  Votes  for  choofing  Members  to  ferve.m 
Parliament,  which  has  been  hitherto  thought  a great  and  valuable  Privi- 
lege; but  by  the  late  Proceedings  of  the  Houfe  of  Commons  is  likely  to 
be  made  only  a dangerous  Snare  to  them,  in  cafe  they  who  may  b:  hereaf- 
ter chafcn  to  ferve  in  Parliament  fliall  think  fit  to  purfuc  the  Methods  of 
this  prefent  Houfe  of  Commons. 

If  they  refrain  from  making  Die  of  their  Right  in  giving  their  Votes, 
they  are  wanting  in  their  Duty  to  ihcir  Country,  by  not  doing  their  Parts 
towards  the  choofing  fuch  Reprefi  ntatives  as  will  ufc  their  T ruft  for  the 
Good  of  the  Kingdom,  and  not  for  the  Oppreflion  of  their  Fellow- 
Subjefts. 

If  the  Officer  who  has  the  Right  of  taking  the  Suffrages  refufe  to 
admit  them  to  give  their  Votes,  they  muft  cither  fit  down  by  it,  and  fub- 
ttiit  to  be  wrongfully  and  malicioufly  deprived  of  their  Rights ; or  if  they 
bring  their  Actions  at  Law,  in  order  to  aflert  their  Rights,  and  recover 
Damages  for  the  Injury  (as  all  other  injured  Men  may  do  in  like  Cafes), 
they ‘become  liable  to  indefinite  Imprifonment,  by  incurring  the  Difplca- 
fure  of  thofe  who  arc  elected. 

If,  being  thus  imprifoned,  they  feck  their  Liberty  by  Habeas  Corpus, 
(the  known  Remedy  of  all  other  Subjefts)  they  do  not  only  tye  their  own 
Chains  falter,  but  "bring  all  their  Friends  and  Agents,  their  Sollicitors 
and  Counfcl  into  the  fame  Misfortune  with  themfelves. 

If  they  think  themfelves  to  have  received  Injury  by  the  Judgment  upon 
the  Habeas  Corpus , and  feck  Relief  by  Writ  ol  Error,  (the  known  Refuge 
of  thofe  who  fuffer  by  any  wrong  Judgment)  all  that  afUft  them  in  that 
Matter  are  likewife  to  lofe  their  Liberties  for  it,  and  they  themfelves  will  be 
removed  to  new  Prilbns,  in  order  to  avoid  the  Julticr  of  the  Law. 

Wc  humbly  conclude  with  acquainting  your  Majefty,  That  we  have 
been  informed,  by  the  Petition  of  two  of  ihc  Prifoners,  that  they  have 
been  long  delayed  (though  they  have  made  their  Applications  in  due  man- 
ner for  VVrits  of  Error)  : Wc  are  under  a neo  lLry  Obligation,  for  the 
fake  of  Jultice,  and  aflerting  the  Judicature  of  Parliament,  to  make  this 
humble  Addrcfs  to  your  Majefty,  That  no  Importunity  of  the  Houfe  of 
Commons,  nor  any  other  Confiaeration  whatfoever,  may  prevail  wth  your 
Majefty  to  fuffer  a Stop  to  be  put  to  the  known  Courfe  of  Jufticc,  but  that 
you'will  be  plcafcd  to  give  effectual  Orders  for  the  immediate  iffuing  «f 
the  Writs  of  Error. 

Die  Mereurii  14  Mart  is,  T704. 

Her  Majefty’s  moft  Gracious  ANSWER  to  the  ADDRESS. 

My  Lords, 

7 Jhould  have  granted  the  Writ  of  Error  arfsred  in  this  Addrtfs  ; but  finding 
■*  an  abjolute  N.cejfsty  of  putting  an  immediate  End  to  this  S/Jfint,  I om  j'tn- 
Jible  there  could  have  beers  no  further  Proceeding  upon  that  Matter. 

Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  aflem- 
bled.  That  the  humble  Thanks  of  this  Houfc  be  prcfentcd  to  Her  Majefty, 
for  Her  moft  Gracious  Anfwer,  in  which  She  has  exprefied  fo  great  a Re- 
gard to  the  Judgment  of  this  Houfe,  fo  much  Compaflion  to  the  Peti- 
tioners, and  fuch  Tenderncfs  to  the  Rights  of  the  Subject. 

The  fame  Day  the  Queen  came  to  the  Houfe,  and  put  an  End  to  the 
Seilron,  and  the  Lord-Keeper  prorogued  the  Parliament  to  Tuej'day  the 
Firlt  of  May,  Which  put  an  End  to  this  Affair.  . 

The  Subllancc  of  what  was  offered  by  the  Lords,  at  the  Firft  and  Se- 
cond Conferences  with  the  Commons,  being  already  printed  in  the  Pro- 
ceedings of  the  Commons,  ante  Page  141,  142,  143,  144,  145,  :46,1s  the 
Reafon  it  is  not  here  again  inferred. 

Some  of  the  Arguments  that  were  made  ufe  of  ly  the  Lords  in  their  Debotes, 
and  at  she  frte  Conference,  to  maintain  their  o-U/n  Reflations,  and  anfwer  the 
ObfRior.s  cf  the  Commons. 

The  Houfc  of  Commons  made  two  Objection*  to  the  Manner  in  which 
the  Lords  proceeded  at  the  firft  Conft-vnce : They  faid.  They  had  anti- 
cipated all  Debates,  by  delivering  polir  ve  Rcfolutions,  wherea-  this  is 
the  proper  and  ordinary  Method  of  Proceedings  between  the  two  Houfes  : 
When  one  Houfe  has  formed  an  Opinion,  they  communicate  ic  to  the 
other,  to  the  End  that  if  it  be  found  reafonable,  it  may  be  approved  ; or, 
if  upon  Examination  it  be  difliked,  the  Caufes  of  the  DilVgreement  may 
be  fltewn,  in  order  to  convince  the  other  Houle  of  their  Miflake. 

The  Second  Objection  made  to  the  Manner  of  the  Lords  Proceedings 
was.  That  the  Refolutions  were  grounded  upon  the  Petitions  of  Cri- 
Z,  minals, 
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initials,  who  had  fallen  under  the  juft  Difpleafure  of  the  Commons,  and 
upon  a printed  Paper  riot  regularly  before  the  Houfe  of  Lords. 

As  to  the  firft  Part  of  the  ObjeXion,  the  Lords  did  (as  juft  Judges 
always  do)  confider  the  Matter  of  the  Petitions,  and  not  the  Perfons  of 
the  Petitioners.  And  as  to  the  fecond  Part,  the  Lords  faid.  The  printed 
Paper  mentioned  by  the  Commons,  was  the  Votes  of  the  Houfe  of  Com- 
mons, of  the  24th  of  February , figned  by  the  Speaker.  If  the  Commons 
had  difowned  that  Paper,  there  had  been  feme  Weight  in  this  Objection, 
but  if  they  think  it  regular  to  print  and  publilh  their  Votes  to  the  People, 
the  Lords  will  always  think  it  regular  to  take  Notice,  and  make  Ufeof 
thofe  Papers  as  they  fee  Occafton  ; and  it  feemed  ftrange  for  the  Commons 
to  objcX  to  the  taking  Notice  of  their  Votes,  when  the  only  Colour  they 
have  hitherto  pretended  for  their  firft  Difpicafure  at  the  five  Pri  Toners,  was. 
That  they  did  not  take  Notice  of  fome  Votes  of  theirs,  (which  they  call 
their  Declaration)  made  during  their  laft  Seffion.  And  the  printing  their 
Votes  is  the  only  Method  they  have  yet  taken,  for  the  Promulgation  of 
the  new  Laws  they  take  upon  them  to  make. 

The  Lords  had  noOccafion  to  fay  any  thing  in  Defence  of  their  firft 
Refolution,  becaufc  the  Commons  did  not  think  fit  to  avow  in  Words, 
That  they  had  a Power  to  create  new  Privileges  by  their  Votes,  though 
they  have  manifeftly  attempted  it  in  PraXicc,  and  particularly  in  the  Cafe 
of  the  five  Prifoncrs. 

As  to  the  unjuft  Reflexions  which  die  Commons  made  upon  the 
Houfe  of  Lords,  as  if  they  had  entertained  original  Caufes,  and  were 
guilty  of  fome  encroachment  in  hearing  Appeals  from  Courts  of  Equity  ; 

Toe  Lords  avowed  their  Claim  of  a JurifdiXion,  in  hearing  and  de- 
termining Appeals  from  Courts  of  Equity,  and  could  (hew  a continued 
Exercife  of  it,  more  ancient  than  the  Determination  of  EteXinns  in  the 
Houfe  of  Commons,  which  vet  the  Lords  do  nor  go  about  to  call  in  Quef- 
tion  : But  they  deny  their  having  meddled  with  any  original  Caufes.  or 
that  the  Cafe  particularly  mentioned  by  the  Commons  was  at  all  of  that 
Nature. 

The  Lords  did  not  underftand  what  the  Commons  meant,  by  faying, 
The  Lords  had  founded  their  fecond  Refolution  upon  an  extrajudicial 
Vote.  The  Judgment  in  the  Cafe  of  yfjhby  and  Whitt  was  given  with 
great  Deliberation,  and  founded  upon  undeniable  Rcafonsand  unqueftion- 
able  Authorities ; And  the  Lords  condcfcended  fo  far  in  that  Matter,  as 
to  dircX  the  State  of  that  Cafe,  and  the  Grounds  of  that  Judgment,  to  be 
drawn  up  and  printed. 

2.  The  fecond  Refolution  of  the  Lords  confifts  of  two  Affertions  : Fiji, 
That  every  Man  who  apprehends  himfeif  to  be  injured,  has  a Right  to 
feek  Red  refs  by  AXion  at  Law. 

Secondly , That  the  profccuiing  AXions  at  the  Common  Law,  againft 
any  Perton,  not  entitled  to  Privilege  of  Parliament,  is  no  Breach  of  Pri- 
vilege. 

What  the  Commons  objeXed  to  the  Univerfalitv  of  the  firft  Part  of 
that  Refolution,  as  if  it  would  deftroy  all  DiftinXions  of  Courts,  and 
make  a Confufion  of  JurifdiXions,  did  arife  only  upon  3 plain  Miftakc. 
The  Lords  mentioned  AXions  in  general,  without  confining  what  they 
faid  to  AXions  at  Common  Law,  or  affirming  that  AXions  for  all  Sorts 
of  Injuries  may  be  brought  in  anyone  Court. 

As  to  the  Infinuation,  that  the  Lords  had  no  other  Aim  than  to  extend 
their  own  JurifdiXion,  by  the  feeming  Regard  and  Tendcraefs  they  fhew'J 
for  the  Rigiits  and  Liberties  of  the  People;  the  Anfwcr  is.  The  only  juft 
Way  of  interpreting  Men’s  Meaning,  is,  by  obferving  what  they  aX. 

The  Lords  have  aXcd  with  true  Regard  to  Liberty  and  Property  on  this 
Occafton,  as  well  as  in  all  others  : They  have  voluntarily  owned  them- 
felves  to  be  reftrained,  at  the  fame  time  they  defirc  the  Commons  not  to  go 
about  to  create  new  Privileges  : The  Lords  claimed  nothing  new ; and 
the  Commons  cannot  with  Kcafon  defire  them  to  give  up  what  the  Law 
and  the  Conftitution  have  placed  in  them,  the  Judicature  in  the  laft 
Refort. 

The  principal  Thing  infifted  upon  by  the  Houfe  of  Commons  againft 
this  Refolution,  was.  That  there  arc  privileged  Cafes,  as  well  as  privi- 
leged Perfons ; but  they  do  not  think  fit  to  give  any  inftaners  of  fuch 
privileged  Cafes  as  were  anyways  applicable  to  the  Matters  in  Difputc, 
that  is,  That  were  fo  entirely  of  the  Connufance  of  the  Houfe  of  Com- 
mons, that  the  bringing  an  AXion  at  Common  Law  in  thofe  Cafes  was 
a Contempt  to  the  Houfe  of  Commons  ; and  unlcfs  that  could  be  done, 
this  DiftinXion  of  privileged  Cafes  from  privileged  Perfons  will  have  110 
Weight  to  juftify  the  Commitment  of  the  five  Ayleflbury  Men  : If  Men 
miftakc  and  bring  AXions  in  IVjluiinJiir-Hall , for  Matters  cognizable  in 
Parliament,  fo  that  they  can  have  no  Relief  in  the  Courts  below,  it  does 
not  follow  from  thence,  that  they  ought  to  be  committed  for  Breach  of 
Privilege  on  that  Account. 

The  determining  of  EieXions  is  admitted  to  be  the  Bufinefs  of  the 
Houfe  of  Commons,  and  yet  it  is  certain,  that  the  profccuting  AXions  at 
Common  Law,  for  falfe  or  double  Returns,  was  never  thoushc  to  be  a 
Contempt  to  the  Houfe  of  Commons,  nor  was  any  Body  punilhed  or  com- 
mitted upon  that  Account,  in  the  Cafes  of  Sir  Samuel  Barnardi/hn  and 
Mr.  Onflow. 

The  Freedom  of  Speech  in  Parliament,  is  the  moft  neceffary  and  the 
moil  acknowledged  Privilege  of  the  Houfe  of  Commons  : And  yet  when  an 
Information  was  brought  in  the  King’ t- Bench  againft  Sir  John  El/isl,  and 
others,  for  Words  fpoken  in  the  Houfe  of  Commons,  and  Judgment  was 
given  againft  them  in  that  Court,  the  Commons  did  not  think  it  fuffi- 
cicot  to  condemn  that  Judgment  bv  Votes  of  their  own  Houfe,  but 
brought  thofe  Votes  up  to  the  Lords,  and  defired  their  Concurrence, 
which  was  given  t and  immediately  thereupon  a Writ  of  Error  was 
brought  in  Parliament,  and  the  Judgment  regularly  reverfed  there:  And 
it  cannot  be  denied,  that  upon  this  Occafion  the  moft  valuable  Privilege 
of  the  Houfe  of  Commons  was  brought  under  the  Judgment  of  the  Lords, 
as  well  in  their  Judicial  as  in  their  Legislative  Capacity. 

The  Cafe  of  Richard  Strode , and  the  AX  of  Parliament  which  palled 
upon  that  Account,  in  the  fourth  Year  of  King  Htnry  the  Eighth,  was 
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that  which  was  principally  infilled  an  by  the  Houle  of  Commnnr,  in  the' 
Cafe  of  Sir  John  Elliot,  for  juftilying  their  undoubted  Privilege  of  Free- 
dom of  Speech,  and  (hewing  the  I muft  ice  of  what  was  dons  in  that  Cafe 
by  the  Court  of  King's- Ben Ji. 

The  Cafe  of  Strode  might  be  ufed  by  the  Lords  as  another  Inftsnce,  to 
(hew.  That  this  DiftinXion  of  privileged  Cafes  will  not  fc-rvc  the  Purpofc 
of  the  Houfe  of  Commons,  to  juftify  the  Commitments  of  the  jffltjbury 
Men.  He  was  profccuted  in  the  Stannary  Courts  for  Words  fpoken,  and 
Bills  offered  in  the  Houle  of  Commons,  in  order  to  be  palled  into  Liws, 
and  upon  that  Account  was  imprifoned  and  condemned  to  pay  conliderablc 
Sums,  and  petitioned  the  Houfe  of  Commons  to  be  relieved  in  that  Matter. 
The  Houfe  of  Commons  did  not  then  pretend  to  put  a Stop  to  thole  Suits, 
or  to  commit  the  Perfons  concerned  in  them,  but  thought  the  only  Re- 
medy againft  thofe  ProfeculiotiS,  and  others  of  like  Son,  was  to  prepare  a 
Bill,  in  order  to  be  palled  into  a Law,  (or  making  void  the  Judgments 
againft  Strode  ; and  took  that  Occafion  by  the  fame  Bill,  to  declare  the 
Law  in  general,  and  to  give  an  Action  to  ail  Perilous  who  (hould  be  afici- 
wards  vexed  or  molcftcd  lor  the  like  Caufes,  in  w hich  they  (hould  recover 
treble  Damages  and  Coils  of  Suit. 

There  is  no  Calc  that  can  more  properly  be  called  a privileged  Cafe, 
with  refpeX  to  the  Houfe  of  Peers,  than  the  determining  of  Peerage ; and 
yet  if  that  Matter  comes  to  be  incident!}'  a Point,  in  any  Cafe  depending 
in  the  Courts  in  IVeJlminJler  - Rail,  they  n.ull  proceed  to  determine  of  it, 
as  they  think  the  Law  to  be  ; and  the  Loros  have  not  gone  about  to  bin- 
der it,  nor  found  Fault  with  them  upon  thai  Account. 

The  Courts  in  IVeflminfltr-  Hull  mud  of  Neceffiry  judge  of  the  Privi- 
leges of  Parliament  in  many  Cafes  : When  any  Virion  prays  a Writ  of 
Privilege,  (which  was  always  the  Way  anciently  tvhui  Men  delired  the 
Benefit  of  Privilege,  and  it  is  often  praXilcd  yet  upon  Occafion)  the  Court 
where  the  Writ  is  prayed  mull  judge,  whether  the  Party  has  Ki  >!«  to  Pri- 
vilege or  not  ? 

Suppofc  the  Serjeant  of  the  Houfe  of  Commons  (hould  kill,  or  be  kill- 
ed, in  the  Execution  of  a Warrant  of  that  Houfe  ; upon  an  IndiXmcnc  for 
Murder,  the  Court  muft  ncccflarily  judge  of  the  Legality  of  the  War- 
rant. 

The  Commons  fuppofed  Cafes  of  Affronts  to  the  Pcrfon  of  the  Speaker, 
or  of  reproachful  Words  fpoken  of  the  whole  Houfe  of  Commons,  arc  ln- 
ftances  of  what  they  called  privileged  Cafes. 

There  is  no  Doubt,  but  cither  of  thefe  Cafes  would  be  Contempts,  and 
fuch  as  might  be  puniihed  by  the  floufe  ; but  moft  ccitainly,  thefe  were 
alfo  fuch  Offences  as  might  be  profccuted  in  IVflminJltr-Hall ; And  il  the 
Attorney- General  (hould  bring  Infoim-t  is  upon  them,  it  could  never 
be  pretended,  that  he  would  be  guilty  or  a Bleach  of  P -lege  of  the 
Houfe  of  Commons. 

It  was  urged.  That  in  privileged  Cafes,  the  Votes  oftthe  Houfe  of 
Commons  were  like  Prohibitions  to  the  Ecclefiaftiml  Courts*  and  that 
when  Prohibitions  were  ferved  upon  the  Judges  in  the  Admiralty, 
or  Ecclefiaftical  Courts,  it  was  a Contempt  for  them  to  proceed  far- 
ther. 

The  Anfwcr  to  this  it,  that  Prohibitions  to  the  Ecclefi allies!  and  Ad- 
miralty Courts,  were  founded  upon  a particular  Rcafon  The  Proceed- 
ings in  thofe  Courts  are  according  to  the  Civil  or  Canon  Law,  and  there- 
fore it  was  neceflary  to  preferve  ihc  Conftitution,  and  reftrain  thole  Courts 
from  making  Invafions  upon  the  Common  Law,  that  a G uard  (nould  be  fet 
upon  them,  and  a Power  fix  <1  to  rvftr.lin  them  ; and  this  Power  is  lodgcj 
iii  the  Courts  of  IV Jinunjh r-Hjll,  wn*»  are  trailed  with  the  t filling  Writs 
of  Prohibition,  to  the  Ecdeiiafticii  and  Admiralty  Courts  from  Time  to 
Time,  upon  Complaints  made  to  them  : And  thefe  Writs  of  Prohibition 
muft  be  ferved  perionaiiy  upon  the  Judge  of  the  Admiral  tv,  or  the  £c- 
clefiriftic.il  Judges,  who  will  be  liable  to  Attachments  if  they  proceed  af- 
ter fuch  Service,  until  filch  time  as  they  have  (hewn  the  Nature  of  the 
Suit  to  the  Courts  from  which  the  Prohibition  iffued  ; and  if  the  Suit  be 
properly  01  Ecclcfiurtical,  or  Admiralty  Connufance,  the  Court  muft  grant 
a Confutation,  whereby  they  are  at  Liberty  to  proceed  again.  This  is  a 
known  anJ  fettled  Method  of  legal  Proceedings,  but  the  Votes  of  the 
Houfe  of  Commons  were  never  yet  re  fern  bled  to  the  Queen's  Writs : No 
Court  is  bound  to  take  Notice  of  them ; on  the  comrary,  the  Judges 
arc  bound  not  to  take  Notice  of  them,  but  to  aX  according  to  the  known 
Law;  nobody  has  Power  to  prohibit  the  Courts  in  Il'ejimujler-Hall ; 
the  Judges  there  are  (worn  to  proceed  to  do  Juflicc,  notwithftaiiding  any 
Command  under  the  Great  Sr*l,  or  Privy  Seal,  or  by  any  ocher  Autho- 
rity whatfoever : And  the  SubjcXs  of  England  have  no  longer  an  Inheri- 
tance in  the  Common  Law,  if  the  Judges  are  to  take  Norite  of  the  Voces 
of  either  Houfe  of  Parliament,  and  regulate  their  Judgments  accordingly. 

The  Votes  would  not  always  be  uniform  in  ciclier  Houfe,  and  it  appears 
by  the  prefent  Difpute,  that  the  Two  Houfes  might  often  differ  in  Mat- 
ters o(  importance,  anJ  the  Judges  would  be  under  Difficulty  which  of 
the  Houfcs  to  obey  : And  if  they  yielded  Obedience  to  both,  they  would 
be  obliged  to  aX  very  contradictorily. 

3.  What  was  faid  a«ainft  the  Third  Refolution  of  the  Lords,  was, 
Firft,  That  thereby  the  Lords  took  upon  them  to  judge  of  the  Commons 
Privileges : To  this  it  was  faid.  That  if  the  Houfe  or  Commons,  under  the 
Name  of  Privilege,  would  proceed  to  r’o  Things  inconltiSent  with  the 
known  Prerogatives  of  the  Crown,  with  the  known  Pri  iieges  of  the 
Lords,  contrary  to  the  Laws,  or  deftruXive  to  the  Liberties  of  the  People, 
the  Lords  were  bound  to  tell  them,  Thefe  were  not  their  Privileges.  If 
by  faying,  they  only  are  Judges  of  their  own  Privil  ges,  they  wuulJ  de- 
prive the  Crown  and  the  Lords  from  taking  Notice  of  mam  fed  Innova- 
tions, and  objeXiog  to  them  as  there  was  Occafion,  the  Commons  might 
take  to  thcmfelves  the  whole  Government  without  Controul. 

They  were  challenged  to  produce  Precedents  to  warrant  the  Commit- 
ments of  Men,  only  for  proceeding  in  Suits  at  Law  againft  thofe" who  had 
done  them  Wrong,  and  had  no  Pretence  of  Privilege. 

The  Lords  did  not  difputc  the  Power  of  the  Commons,  in  examining 
and  determining  the  EieXions  of  tmsir  own  Members,  nor  of  enquiring 
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into  all  Matters  relating  to  the  Determination  of  that  Queftion,  particu- 
larly their  examining  into  the  Qualifications  of  Electors,  and  agreed 
that  what  they  determined  would  be  binding,  as  to  the  Right  of  the  Mem- 
ber to  (it  in  the  Houfe  : But  that  Determination  would  not  bind  the 
Right  of  any  Elector,  for  he  was  no  Party  to  that  Difputeof  the  Election, 
he  waS'not  heard  for  himfelf,  nor  was  his  Can (l-  in  Agitation  before  the 
Houfe  ; and  the  Adtion  brought  by  the  EletSor  has  no  manner  of  Rela- 
tion to  the  fining  of  the  Member,  but  is  only  for  Recovery  of  Damages 
upon  Account  ot  the  particular  Injury  done  him  by  the  Officer  at  the 
Election. 

Suppofc  there  was  a Conteft  about  two  Pcrfons,  which  was  Mayor  of  a 
Town  ; the  Court  where  that  Caufc  was  tried,  in  order  to  a Determina- 
tion of  the  Right,  mull  perhaps  examine  into  the  Rights  of  thofe  who 
voted;  but  would  it  be  pretended,  that  the  Electors  would  be  bound  by 
the  Opinion  of  the  Court  in  that  Cafe,  and  that  they  could  not  bring 
thiir  Actions  to  recover  Damages  againft  the  Officers  who  wilfully  refu- 
fed  their  Votes,  however  the  Queftion  was  decided  as  to  the  Mayor?  So 
that  it  was  begging  the  Qucltion  to  pretend,  that  bccaufe  the  Houfe  of 
Commons  can  try  the  Right  of  the  Member  to  fit,  therefore  they  only 
have  a Power  to  decide  finally  the  Rights  of  the  fevcral  Electors. 

There  is  no  Weight  in  the  Objection,  That  if  thefe  Suits  were  allow- 
ed, the  Officers  who  arc  obliged  to  take  the  Poll  would  be  expofed  to 
Multiplicity  of  Actions. 

The  Law  is  fo  in  all  Cafes  of  Elections  of  Officers  : He  who  is  to  take 
the  Poll,  is  bound  to  do  his  Duty  at  his  Peril ; if  he  at£ts  with  an  honed 
Intention,  though  he  fhould  be  guilty  of  a Miftake,  he  is  in  no  Danger, 
fer  no  Jury  ought  to  find  him  guilty  : But  if  an  Officer  wilfully  and  ma- 
licioufly  refufes  to  admit  thofe  who  have  Right  to  give  their  Votes,  every 
one  ot  them  may  Cue  him  in  any  proper  Court,  as  they  feecaufe;  and  the 
more  he  wrongs,  the  more  he  ought  to  fufter.  And  which  would  be  the 
greater  Mifchicf,  that  the  Officer  who  does  Injufticc  Ihould  be  fubjeflto 
Action-,  or  that  he  Ihould  beat  Liberty  to  reject  as  many  rightful  Votes  as 
hethnks  nt,  without  being  liable  to  make  any  Reparation,  and  which  is 
the  Part  a Houfe  of  Commons  ought  to  take?  The  Lords  obferved.  That 
the  natural  Orderof  Things  feemed  to  be  quite  inverted  in  this  Difpute; 
the  Hour  of  Commons  were  taking  part  againft  the  Freedom  of  Law, 
againft  the  Liberty  of  Men’s  Perfon.-,  and  againft  the  Right  of  their  Elcc- 

As  to  the  fevcral  Precedents  infifted  upon,  they  conclude  nothing  to  the 
prefent  Queftion,  every  one  of  them  relating  to  the  Right  the  Houfe  of 
Commons  claims  of  determining  the  Eledtionsor  Returns  of  their  Mem- 
bers, which  they  are  in  the  quiet  Poficffion  of;  and  the  general  Expref- 
fions  which  arc  found  in  the  Relation  of  thefe  Precedents,  can  be  undcr- 
ltood  only  with  refpedt  to  the  Subject-Matter  of  thofe  Cafes. 

The  firft  Precedent,  in  the  28th  of  Queen  Elizabeth  ^ is  of  a double  Re- 
turn for  the  County  of  Norfolk.  Though  the  Lords  do  not  deny.  That 
. fuch  Calcs  arc  proper  to  be  determined  by  the  Houfe  of  Commons  ; yet 
this  Precedent  does  not  go  far  towards  afferting  their  Right  j for  in  that 
Cafe  the  fccond  Writ  wasquafhed  by  the  Chancellor  and  Judges,  before 
the  Determination  made  by  the  Houfe  of  Commons:  And  in  the  citing 
this  Precedent  they  have  not  rightly  ftated  the  Words  of  the  Queen’s  Mef- 
fsge,  or  of  the  Rcfolutions  of  the  Houfe  of  Commons,  as  will  appear  by 
Sir  Simon  D’Ewc’s  Journal  ; and  they  could  not  (ay  they  had  any  original 
Journal  of  that  Time. 

As  to  thefecond  Precedent  they  cited,  which  is  the  Cafe  of  Sir  Francis 
Goodwin , in  the  firft  Year  of  King  'James  the  Firft,  which  they  made 
ufc  of  to  prove  their  own  power  of  determining  Elections,  and  that  they  i 
were  not  to  give  an  Account  of  their  Proceedings  therein  to  the  Lords  : It 
appears  by  their  own  Journal,  That  they  bad  not  ftated  that  Cafe  fairly ; 
ar.d  that  in  fact  the  Lords,  at  the  Del  ire  of  the  Commons  themfclvcs, 
were  Mediators  between  them  and  the  King  in  that  Difpute;  and  that 
the  Commons  at  laft  yielded  the  Point ; and  notwithfttuiding  their  Deter- 
mination in  favour  of  him,  fubmitted.  That  a new  Writ  ihould  i flue  for 
choofing  a Member  in  the  place  of  Sir  Francis  Goodwin.  And  though 
there  be  Mention  in  the  journal  of  a Letter  wrote  by  Sir  Francis  Goodwin , 
defiring,  Thar  this  Third  Writ  Ihould  iffue;  yet  that  could  make  no 
Difference  in  the  Cafe ; for  it  will  not  be  pretended,  That  a Member 
could  give  up  the  Right  of  his  Elc&ors,  and  the  Judgment  of  the 
Houfe, 

But  all  this  makes  nothing  to  the  Juftification  of  the  Commitment  of 
the  jfylefiury  Men. 

The  Precedent  cited  in  1672,  relates  only  to  the  Right  of  ifluing  Writs 
for  the  Election  of  Members  during  the  Continuance  of  the  Parliament, 
the  ordering  of  which  was  voted  to  be  in  the  Houfe  of  Commons  only, 
and  is  not  at  all  difputed  at  this  time. 

The  Loids  never  difputed  the  Commons  Power  of  committing  for 
Breach  of  Privilege,  as  well  Pcrfons  who  arc  not  of  the  Houle  of  Com- 
mons, as  thofe  who  arc : The  Queftion  is  only.  Whether  a Matter  that 
has  no  relation  to  the  Sitting  of  any  Member  in  Parliament,  maybe 
made  a Breach  of  Privilege,  by  being  called  fo  in  a Vote,  or  having  that 
Name  given  to  it  in  a Warrant  of  Commitment  ? That  is,  in  other 
Words,  Whether  they  have  Power  to  create  to  themfclvcs  new  Privileges 
by  tbeir  Votes  ? For  they  will  never  be  able  to  prove  an  Ufage  of  commit- 
ting Men  for  reforting  to  Law  in  fuch  Cafes,  and  it  will  be  hard  for  them 
to  convince  thofe  whom  they  reprelent,  that  this  arbitrary  oppreifing  poor 
Men,  is  or  can  be  underftood  to  be  only  an  interpofing  to  preferve  the 
Rights  and  Liberties  of  the  People  of  England. 

4.  The  Commons  did  not  deny  the  Lords  fourth  Rcfolution,  olherwife 
than  by  faying.  That  the  Application  was  to  be  made  to  the  proper  Place, 
and  that  where  the  Commitment  is  by  the  Houfe  of  Commons,  there  is 
no  Place  to  apply  to  for  Liberty  but  that  Houfe. 

The  Lords  thought  this  to  be  a Pofition  very  fatal  to  Liberty  ; for  it 
places  an  arbitrary  and  abfolutc  Power  of  Commitment  in  the  Houfe  of 
Commons.  Tyranny  may  be  in  many  as  well  as  in  a fingle  Perfon  : The 
thirty  Tyrants  of  Athens  carry  that  Name  with  as  heavy  an  Imputation  as 
*ny  fingle  Perfon. 

The  Lords  never  faid.  That  every  Prifoner  who  brings  his  Haleas  Cor- 


pus ought  to  be  difeharged,  or  that  there  arc  not  Cafes  excepted  out  of  the 
Habeas  Corpus  AS;  what  they  infill  upon  is,  That  a Prif.ner  brought 
before  a proper  Court  by  Habeas  Corpus , where  it  does  appear  that  the 
Matter  he  Hands  committed  for  is  no  Crime  in  Lzw,  ought  to  be  dif- 
eharged, by  whatfoever  Authority  he  was  committed,  or  by  whatfoever 
Name  the  Fact  is  called  in  that  Commitment. 

Several  Precedents  were  mentioned  by  the  Commons.  Fiji,  The  Cafe 
of  one  Jones ; but  it  did  not  appear  who  he  was,  nor  what  his  Cafe  was. 
nor  who  would  have  taken  him  from  the  Commons  ; and  therefore  there 
can  be  no  Pretence  to  draw  any  Inference  from  fuch  a Precedent. 

The  Lords  wondered  to  find  any  Weight  laid  on  the  Voses  palled  in 
the  Year  1675.  It  is  well  known  the  Kingdom  was  at  that  time  genc- 
rally  grown  weary  of  that  Parliament,  which  had  been  continued  above 
thirteen  Years  j and  there  was  a great  Number  in  both  Houfcs  who 
watched  for  any  Advantage  to  make  their  longer  Continuance  impracti- 
cable. 

And  there  happening  a Queftion  at  that  time.  Whether  there  might  be 
a Proceeding  in  Appeals  before  the  Houfe  of  Lords,  in  Cafes  where 
Members  of  the  Houfe  of  Commons  were  Parties  ? This  wasfo  managed, 
that  in  about  a Month’s  time  Matters  were  grown  to  fuch  a Height  be- 
tween the  Two  Houfes,  that  all  Correfpondcnce  was  in  a manner  broken 
off  between  them  ; and  they  proceeded  to  make  fuch  Votes,  ar.d  to  do  fuch 
Acts  from  Day  to  Day  on  cither  fide,  as  they  thought  would  mod  pro- 
voke. 

The  Commons  cited  fome  of  thefe  Votes  which  were  palled  in  their 
Houfe  towards  the  Height  of  the  Conteft,  and  the  Lords  might  as  well 
have  cited  other  Votes  of  the  Houfe  of  Lords,  in  contradiction  to  them, 
which  were  altogether  as  high,  and  are  at  leaft  of  as  much  Authority  as 
thofe  of  die  Houfe  of  Commons:  So  that  it  is  hard  to  imagine,  what 
Ufc  there  can  be  of  citing  fuch  Precedents,  which  did  occafion  two  Pro- 
rogations, one  after  the  other,  and  mull  always  have  as  bad  Confiden- 
ces whenever  they  are  followed. 

The  Houfe  of  Commons  took  the  fame  Exception  to  the  Lords  fifth 
Refoiution,  as  they  did  to  the  third;  That  they  therein  made  themfclvcs 
Judges  of  the  Privileges  of  the  Houfe  of  Commons : And  the  Lords  con- 
tented themfclves  with  giving  them  the  fame  Anfwen 

What  the  Houfe  of  Commons  faid  in  rcfpcct  to  their  cenfurrng  and  pu- 
nilhing  the  Counfel,  who  pleaded  at  the  Queen’s-Bcnch  Bar,  upon  the 
Return  of  the  Habeas  Corpus  in  bohalf  of  the  Prifoner,  feemed  veiy  re- 
markable, That  it  was  becaufe  they  were  not  fo  modeftas  toacquieicein 
the  Opinion  of  the  Lord-Keeper  and  the  Judges,  that  the  Prifon-res  were 
not  bailable  by  the  Habeas  Corpus  Act;  and  th:y  would  not  luve  taken 
Notice  of  them,  but  becaufe  they  would  not  reft  fati.-fied,  but  would 
bring  on  the  Caufc  again,  where  the  Privileges  of  the  Houfe  of  Commons 
were  with  great  Licentioufnefs  of  Speech  denied  and  infulted  in  publick 
Court,  w ithout  any  Hopes  or  Piofpedt  of  Relief  of  the  Prifoners,  but  irj 
order  to  vent  new  Dodtrines  againft  the  Commofi'. 

This  feemed  to  be  a kind  ofExcufe  lor  the  coc  : • • "the  Counfel  ; 

but  it  docs  in  no  fort  agree  with  the  Votes  relating  to  this  Matter,  which 
palled  in  general  Terms,  and  mav  be  cited  for  Precedents  hereafter,  fi<r 
committing  Counfel  (with  as  good  Rcafon  as  the  Votes  in  1 675 J,  where 
thefe  feerct  Motives,  which  induced  the  Houfe  of  Commons  in  this  Cafe, 
will  not  appear. 

The  Vote  ef  the  24th  of  February , ordered  the  Committee  to  examine 
what  Pcrfons  had  been  concerned  in  pleading  upon  the  Writ  of  Habeas 
Corpus , not  what  was  faid  by  Counfel  in  their  Pleadings;  and  the  Votes 
againft  the  fevcral  Gentlemen  of  the  26th  of  February , arc,  That  by 
pleading  upon  the  Return  of  the  Habeas  Corpus  on  hchalt  of  the  Priloners, 
they  were  guilty  of  breaking  the  Privileges  of  the  Houfe  of  Commons. 
It  does  not  appear  that  there  was  any  Complaint  of  what  they  faid,  at 
leaft  there  was  no  Vote  againft  them  lor  their  Words;  and  indeed,  if  the 
Charge  againft  them  had  been  for  Words  fuppofed  to  be  Ipokcn,  it  would 
have  been  an  unaccountable  Hardlhip  to  have  hurried  them  into  Ctiftody, 
without  ever  bringing  them  to  the  Houle  to  hear  their  Accufauon,  or  to  be 
heard  as  to  what  they  had  to  fay  for  thcmfelves. 

It  does  not  appear  that  thefe  Gentlemen  were  ever  heard,  or  indeed 
were  at  all  concerned,  as  to  the  Writs  of  Habeas  Corpus , brought  before 
the  Lord-Keeper  and  the  Judges  in  the  Vacation-time  : But  fuppofe  ihey 
had,  and  fuppofe  they  were  fatisfied,  that  as  the  Habeas  Corpus  Act  was 
drawn,  tlicfc  Men  might  not  be  fo  clearly  bailable  by  the  Judges  in  Va- 
cation-time, by  virtue  of  thefe  Writs,  which  were  formed  upon  that  Sta- 
tute ; and  yet  they  might  be  of  Opinion,  That  the  Prifoners  had  a rca- 
fonablc  Profpcdt  pf  obtaining  Relief  upon  Writs  or  Habeas  Corbus  brought 
at  Common  Law. 

If  they  thought  fo,  it  was  not  upon  (light  Grounds,  as  appeared  by  the 
Confcquence ; for  the  Lord  Chief-  JtiQicc  of  the  Court  of  Queen  VBench, 
whofe  Learning  and  Judgment  is  well  known,  and  as  univerfally  cfleciu- 
cd  as  his  Integrity,  was  clearly  of  Opinion,  That  they  were  entitled  to 
the  Relief  they  prayed  for  their  Clients. 

The  Commons  may  give  what  hard  Words  they  nleafe  to  thefe  Gen- 
tlemen's appearing  to  plrad  in  behalf  of  the  Prifoneis  upon  the  Writs  of 
Habeas  Corpus-,  thev  may  call  it  Inveteracy  (hewn  to  the  Commons,  and 
a confpmng  to  make  a Difference  between  the  Two  Houfes,  and  to  dif- 
turb  the  Peace  of  the  Kingdom  : But  after  all  that  can  be  faid,  the  F?£t 
will  only  be.  That  four  Gentlemen,  Lawyers  by  Profcffion,  retained  in  2 
Cafe  of  Liberty  upon  a Habeas  Corpus  brought  by  five  poor  Prifoners,  did 
their  Duty  in  their  Profcffion;  and  for  doing  fo,  were  thcmfelves  impri- 
foned  by  the  Houfe  of  Commons,  and  denied  th*  Benefit  of  the  Habeas 
Corpus  Ait : And  this  the  Houfe  of  Commons  called,  Doing  Right  to  their 


No  Lawyer  has  fuffered  for  ferving  his  Client  even  againft  the  Crown : 
If  the  learned  in  that  Profeffion  may  fafely  open  the  Laws  when  the 
Prerogatives  of  the  Crown  are  in  queftion,  it  will  fee m very  hard  they 
Ihould  be  pun  idled  for  doing,  it  in  a Cafe  of  Privilege.  To  deprive  Mere 
under  Reftraint  of  the  Affiftancc  of  their  Friends/ exceeds  the  Severity 
of  any  Court  but  that  of  the  Inquijttisn , the  very  Name  of  which  ought 
to  ftrike  all  EngUjkmrn  and  P rote  Hants  with  Horror. 
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The  lafl  Refo’ution  of  the  Lords  was  not  contradiSed  by  the  Houfe  of 
Commons  ; and  therefore  the  Lords  took  it  for  granted,  that  as  it  was 
no  longer  contetted,  but  that  a Writ  of  Error  is  a Writ  of  Right,  and 
not  of  Grace  ; confequauly,  that  the  Commons  did  no  longer  infill  upon 
that  Part  of  their  Addrefs,  That  the  Queen  would  not  give  Leave  for  a 
Writ  of  Error. 


2 & 3 A.  ( 176  ) 

As  to  what  was  faid  by  the  Commons,  That  it  was  not  material  whe- 
ther Writs  of  Error  were  of  Grace  or  not,  becaufe  they  did  not  lie  in 
the  Cafe  of  the  Petitioners:  The  Lords  faid,  That  whether  the  Writs 
of  Error  could  be  maintained  or  not  in  point  of  Law,  was  not  of  the 
Connufance  of  the  Houle  of  Commons,  nor  the  Matter  in  Difpuic  be- 
tween the  Two  Houfes. 


$2.  Proceedings  in  the  Houfe  of  Lords  and  Commons,  See. 


LII.  The  Proceedings  in  the  Houfe  of  Peers  and  Houfe  ot  Commons,  on  the  Cafe  of  Charles 
Bathurst,  Efq.  (mentioned  in  the  foregoing  Proceedings)  in  January,  1703 


Jo-vis  20  die  Januarii , 1703. 

A PETITION  of  Charles  Bathurj 7,  Efq.  was  prefented  to  the  Houfe 
of  Commons,  and  read,  touching  an  Order  made  by  the  Houfe  of 
Peers,  the  Twelfth  of  February,  1702,  with  relation  to  an  Order  made 
by  the  Court  of  Exchequer,  the  Fifteenth  of  'July,  Decimo  Tniio  Regni 
Regis  Gulitlmi  Tertii,  concerning  an  Inquifttion  and  Survey  of  the 
Boundaries  of  the  Honour  of  Richmond,  and  Lordlhip  of  Middleham,  and 
of  many  other  Honours,  Manors,  and  Lordlhips,  bounding  thereupon ; 
and  praying  the  Conlideration  of  the  Houfe  thereof,  and  fuch  Relief 
on  the  jJubjeift-Matter  of  the  faid  Petition,  as  fhall  be  thought  fit. 

Ordered , That  I'ome  Members  be  appointed  to  fesrch  the  Journals  of 
the  Houfe  of  Peers,  as  to  their  Proceedings  touching  the  Matter  aforefaid, 
and  alfo  the  Offices  of  the  Court  of  Exchequer,  touching  the  Proceedings 
there,  in  relation  to  the  faid  Inquifttion,  and  report  the  fame  to  the 
Houfe. 

And  feveral  Members  were  appointed  accordingly. 

The  CASE  of  Charles  Bathurst,  Efq.  Petitioner.  To  the  Honour- 
able the  Knights , Citizens,  and  Burgeffies,  in  Parliament  a/Jembled , in  order 
to  bis  Relief  agairjl  certain  Proceedings  in  the  Houfe  Of  Peers,  at  the  In- 
Jlance  of  the  Right  Hon.  Thomas  Lord  W harton,  Appellant,  from  an 
Order  of  the  Court  of  Exchequer,  hearing  Date  the  1 5/A  Day  a/’July,  1701, 
againjl  Robert  Squire,  Efq.  Refpondent. 

ya>  15.  '7°>- 

rTTIE  Court  of  Exchequer  made  an  Order  ex  officio  for  the  Prcfervation 
-*•  of  a Record  of  that  Court. 

Nov.  9,  1 702.  The  Lord  Wharton , finding  that  the  faid  Record  was 
made  ufe  of  as  Evidence  againll  him  in  a Trial  at  the  Queen’s- Bench  Bar, 
of  an  Blue  di reded  out  of  Chancery,  wherein  the  faid  Lord  Wharton  was 
Plaintiff,  and  the  faid  Petitioner  Mr.  Bathurjl,  the  faid  Mr.  Squire,  and 
others,  were  Defendants,  concerning  fome  Lead-Mines,  did,  on  the 
19th  of  December,  1702,  petition  the  Houfe  of  Lords  (by  way  of  Appeal) 
from  the  faid  Order  of  the  Court  of  Exchequer,  and  prayed  to  have  that 
Order  difeharged,  and  the  Record  taken  off  the  File. 

In  which  Petition  the  Lord  Wharton  complained.  That  the  faid  Record 
Was  irtipofed  on  the  Court  (by  contrivance  between  the  faid  Mr.  Squire 
and  Mr.  Thomfon,  a fworn  Clerk  in  the  Court  of  Exchequer),  and  therefore 
prayed,  they  the  faid  Mr.  Squire  and  Mr.  Thomfon  might  anfwer  the  faid 
Petition  (which  he  called  an  Appeal) ; and  accordingly  they  were  ordered 
to  anfwer  the  fame. 

Jan.  7,  1702.  Mr.  Squire  and  Mr.  Thomfon  petitioned  the  Houfe  of 
Lords,  fetting  forth,  That  no  Suit  was  ever  depending  in  the  Court  of 
Exchequer  between  the  Lord  IVharton,  and  the  faid  Mr.  Squire  and  Mr. 
Tfsotnfon  ; and  that  therefore  the  Lord  Wharton’s  faid  Petition  was  not  an 
Appeal,  but  an  original  Complaint  againft  them  for  a Crime  of  a high  Na- 
ture, for  which  they  ought  to  be  left  to  be  tried  by  the  ufual  Courfe  of 
the  Laws  of  the  Land  ; and  prayed  their  Lordlhips  to  difmifs  the  Lord 
IVharton  s Petition,  and  to  dil'charge  their  Order,  by  which  they  the  faid 
Mr.  Squire  and  Mr.  Thomfon  were  obliged  to  anfwer’the  fame. 

Jan.  2 1,  1702.  The  Lord  Wharton  put  in  his  Anfwer  to  their  Petition, 
infilling  on  his  Appeal  as  regular,  and  alledging  that  there  was  a Suit 
in  Chancery,  wherein  the  faid  Mr.  Squire  was  a Defendant  (among  others) 
concerning  the  Lead-Mines  in  Queftion,  and  that  the  Order  made  in 
this  Cafe  (tho’  in  the  Court  of  Exchequer)  affe&ed  the  Suit  in  Chancery, 
and  he  then  obtained  an  Order  to  hear  one  Counfel  on  each  Side  the  very 
next  Day. 

Jan.  22,  1702.  Counfel  were  heard,  and  their  Lordlhips  were  pleafed 
(on  Debate)  to  difmifs  the  Petition  of  the  faid  Mr.  Squire  and  Mr.  Thom- 
fon, and  to  order  them  to  anfwer  the  Lord  Wharton’ s Petition  (or  Appeal) 
on  Monday  then  next  following.  Againft  which  Proceedings  feveral  of 
the  Lords  entered  their  Diffcnt  (or  rroteft),  and  gave  Keatons  for  their 
fo  doing  in  the  Words  following;  viz. 

Firjl,  “ We  conceive  that  by  this  we  affume  a Jurifdidion  in  an 
“ original  Caufe  for  thefe  Reafons : 

iff,  “ Becaufc  there  has  been  no  Suit  between  the  Parties  in  the  Ex~ 
“ chequer ; and  confequently  this  Petition  cannot  be  called  an  Appeal 
“ from  that  Court. 

idly,  “ Altho*  there  was  a Suit  in  the  Court  of  Chancery,  yet  one  of  the 
« Perfons  required  to  anfwer  was  not  a Party  in  that  Suit;  and 
“ therefore  as  to  him  (at  leaft)  it  mull  be  an  original  Caufe. 

$dly,  “ Tho’  all  had  been  Parties  in  the  Chancery , yet  it  never  was 
“ heard  that  an  Appeal  lay  from  one  Court  that  had  no  Suit  depend- 
“ mg  in  it,  became  there  was  a Suit  depending  in  another  Court. 

Secondly , “ Becaufe  no  Court  can  take  any  Cognizance  of  a Caufe  in 


u which  that  Court  cannot  make  an  Order ; but  in  this  Cafe  the 
“ Houfe  of  Lords  cannot  make  an  Order  (becaufe  very  many  are 
“ concerned  in  this  Record  who  arc  not  before  this  Houfe)  therefore 
“ this  Houfe  cannot  take  any  Cognizance  of  it.” 

Jan.  25,  1702.  The  Lord  Ifharion  acquainted  the  Houfe,  That  he 
was  willing  to  leave  out  T). \omfm,  and  did  only  expert  Squire  ftiould  anfwer 
his  Petition  ; and  thereupon  he  obtained  an  Order  to  that  Purpofe. 

Feb.  2,  1702.  Mr.  Squire  put  in  his  Anfwer,  ftill  infilling,  as’ he  had 
done  in  his  faid  Petition,  That  it  was  an  Original  Complaint  againft  him 
and  could  not  be  called  an  Appeal,  there  being  no  Suit  depending  in  the 
Court  ot  Excleequer  between  the  Lord  Wharton  and  him,  and  that  the 
Record  *,  (which  the  Lord  IVharton  would  have  fupprell'ed)  not  only 
greatly  concerned  Her  Majefty,  but  the  Inheritances  of  feveral  Thoufands 
of  Perfons,  who  are  equally  concerned  (if  not  more  than  he)  in  the 
Prcfervation  thereof,  and  that  it  was  more  immediately  incumbent  on  the 
Barons  of  the  Court  of  Exchequer  to  juftify  their  own' Order ; and  there- 
fore prayed  their  Lordlhips  would  not  proceed  further  againft  him,  ’till 
all  Parties  concerned  might  be  duly  heard. 

Feb.  8,  1702.  The  City  of  London,  who  are  Grantees  from  the  Crown 
of  the  whole  Honour  of  Richmond,  and  Lordlhip  of  Mtddtcbam  ■ findin  r 
thcmfclves  mterefted  in  the  Prefcrvation  of  the  faid  Record,  petitioned 
the  Lords  to  be  heard  by  their  Counfel  againft  the  Petition  oi  the  L..  d 
IVharton,  and  their  Lordlhips  accordingly  order’d  Counfel  to  be  heard  for 
the  City,  on  the  Twelfth  of  February , being  the  fame  Day  .that  the 
Counfel  for  the  faid  Mr.  Squire  were  to  be  heard. 

Feb.  12,  1702.  Their  Lordlhips  heard  Counfel  for  the  Lord  Whartm 
and  Mr.  Squire,  fbutrefufed  to  hear  Counfel  for  the  City,  notwithftand- 
ing  their  faid  Order)  and  thereupon  were  pleafed  to  order  a Trial  at  Bar 
in  the  Court  of  Common  Pleas,  the  next  Eajer-Tn rm,  by  a Jury  of  Mid- 
dlefex,  wherein  this  was  to  be  the  feigned  IlTue,  viz. 

“ Whether  the  Skins  of  Parchment,  directed  by  Order  of  the  Court 
“ of  Exchequer,  of  the  Fifteenth  of  July,  i7gi,  to  be  filed,  are 
“ ,he  perfect,  unaltered,  exact,  and  entire  Commiffion  and  Re- 
“ lu/".firft  *?led  in  the  Court  of  Exchequer , in  the  Sixteenth  Year 
“ of  King  James  the  Firft 

And  Ordered  That  in  the  faid  Aaion  the  faid  Robot  Squire  ftiould  be 
Plaintiff,  and  take  the  Proof  of  the  laid  Iffue  upon  himfclf,  and  the  faid 
Lord  Wharton,  Defendant,  and  that  the  Skins  of  Parchment,  or  any 
Copv  thereof,  fhould  not  be  given  in  Evidence  in  any  Court  whatever 
until  the  faid  Tm  was  over ; and  that  the  faid  Skins  of  Parchment  (being 
ipon  the  File  by  Virtue  of  the  faid  Order  of  the  Fifteenth  of  July)  Ihouid 
not  be  allowed  as  any  Evidence  on  the  faid  Trial  for  the  Plaintiff;  and. 
that,  after  the  faid  T rial,  the  Verdid  given  therein  ftiould  be  certify’d 
and  returned  by  the  Court  ol  Common  Pleas  into  the  Houfe  of  Peers 

Mr.  Squire  did  not  decline  the  Trial  of  the  iffue  above  directed  as 
being  confcious  of  any  ill  Pradices  by  himfelf,  or  any  others,  or  for  [hat 
he  was  not  able  to  produce  fufficient  Evidence  to  prove  that  the  faid  Re- 
cord is  perfed,  unaltered,  exad  and  entire,  as  firft  filed  in  the  Court  of 
Exchequer  m the  Sixteenth  Year  of  King  James  the  Firft,  (tin'  Mr. 

could  not  but  think  that  it  was  a great  Har.ljbip  to  make  him  Plaintiff 
m the  faid  Aa,on,  to  put  the  Validity  of  the  whole  Record  upon  tk  faid  IlTue 
and  to  oblige  htm  to  take  the  Proof  thereof  upon  himfelf,  and  a l this  withou't 
hssConfent,  or  the  Confent  of  others,  who  art  more  immediately  concerned  in 
ge  Prefervatwn  of  the  fa, d Record)  there  being  better  Proofs,  in  order  to 
find  the  faid  Iffue  truly  in  the  Affirmative,  to  be  given  for  the  faid  Record. 

on„c  °f  thc  moil  Authentick  Records  in  any  of  the  Courts 
of  tv  flmmjler  (as  is  verily  believed).  For, 

I.  In  a Deem  of  the  Court  of  inrollerl,  made  in  the  Nine- 

teenth Year  of  King  Jem,  the  Firft,  thc  faid  Record  is  recited  and 
referred  to,  as  then  on  Record  in  the  Court  of  Exchequer. 

II.  The  faid  Record  is  entered  and  inrolled  Verbatim,  in  the  Book  of 
Jnrollments  of  Surveys,  is'e.  kept  in  a publick  Office  at  We/hninfler  be- 

tEif  Record  AUd‘t0r  ^ Y°rkJbirt'  2nd  lhe  faid  £ncrX  » * old  as 

The.  faid  Record  and  particularly  the  Boundaries  of  the  Honour 
ot  Richmond,  and  Lordlhip  of  Middleha/n,  (about  which  only  thc  Dif- 
putes  are  between  the  Lord  Wharton,  and  the  faid  Mr.  E.ihu.fl,  and  the 
other  Defendants)  are  fairly  entered,  and  remain  on  Record,  in  an  old 
Book,  kept  amongft  the  Records  of  the  City  of  London,  and  the  fame 
Entry  there  appears  to  be  made  in  the  Year  1628. 

IV.  Divers  ancient  Office  Copies  (and  other  Copies)  of  the  faid  Rc- 
“d  I “diP"',C“.a  r thc  Of  lhe  faid  Honour  of  RUbmnl, 

rmd  Lordlhip  o/Md’diiam,  have  been  taken,  and  the  fame  were  examined 
wi»o  the  faid  Record,  when  on  its  proper  File  in  the  Court  of  Excbc- 


* Kate.— The  Record  is 
than  One  Hundred  Miles  ii 


Circumference.;  whereas  the  BoundLfcfcomScdTy  noScTwot  3nd  more 


quer. 
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uer,  and  certified  to  be  true  Copies.  All  which  faid  Entries  and  Copies 
o exa&ty  agree  with  the  faid  Record,  now  on  its  proper  File.  And 
moreover,  there  are  many  other  Inftances,  Evidences,  and  Proofs  of  the 
Truth,  Validity,  and  Entirenefs  of  the  faid  Record. 

But  Mr.  Squire  being  apprehenfive  that  the  Houfe  of  Peers,  in  mak- 
ing the  faid  Order  of  the  Twelfth  of  February , 1702,  had  adorned  a 
Jurifdictioii  in  an  Original  Caufc,  could  not  (as  he  believed)  comply 
with  that  Order,  without  doing  Injury  to  the  Rights  and  Privileges  of 
the  Commons  of  England-,  and,  for  that  Rcafon,  did  not  think 'fit  to 
try  the  lfT'ie  as  directed. 

Afar.  9,  1702.  Note,  That  at  the  firft  Trial  at  the  Queen' s-Bentb  Bar 
of  the  Iffuc  directed  out  of  Chancery , (when  the  faid  Record  was  given 
in  Evidence)  the  Verdict,  upon  full  Evidence,  was  given  and  found  for 
the  faid  Mr.  Bathurjl,  Mr.  Squirt , and  the  other  Defendants  ; yet  the 
Court  of  Chancery  (as  is  ufual  where  a Right  of  Inheritance  is  to  be 
bound)  afterwards  directed  a fccond  Trial  to  the  fame  End  as  the 
former,  which  came  on  at  the  Queen's  Bench  Bar  in  Michaelmas  Term 
laft,  Nov.  23,  1703. 

That  at  the  laft-mentioncd  Trial,  the  Counfel  for  the  Plaintiff,  the 
Lord  Wharton,  infilled  that  the  faid  Mr.  Bathurjl,  and  the  other  Defen- 
dants, could  not  give  in  Evidence  the  faid  Inquifition  and  Survey, 
(tho*  on  Record  in  the  Court  of  Exchequer)  nor  any  Copy  thereof,  by 
rcafon  the  faid  Mr.  Squire  had  not  tried  the  Iffuc  directed  by  the  Houfe 
of  Peers,  the  faid  Twelfth  of  February , 1702. 

That  by  reafon  of  the  Premiffes  the  faid  Mr.  Bathurjl,  and  the  other 
Defendants,  were  deprived  of  that  fo  neceffary  a Part  of  their  Evidence, 
for  the  Support  of  their  Title  to  the  Matters  mqueffion  at  the  laid  laft- 
mention'd  Trial,  and  fo  (and  for  that  Reafon  alone)  loft  their  Caufe, 
which  otherwife  they  could  not  have  done  ; for  that  the  faid  Record 
(back’d  with  the  concurring  Tcftimonies  of  fo  many  ancient  and  credi- 
ble Wiuicdes,  produced  on  the  faid  Defendant’s  Behalf)  muft  neeeffa- 
xily  have  convinced  the  Jury  (as  fomc  of  them  have  fincc  own’d  and 
declared),  that  the  Boundaries  of  the  Mnnours  of  Helaugh  in  Sxvaledale , 
and  of  Arklegarthdiile,  arc  as  the  faid  Record  mentions  them  to  he,  and 
confequently,  the  Ifl'ue  and  Verdi  cl  muft  have  been  found  for  the  faid 
Mr.  Bathurjl,  and  the  other  Defendants. 

Sabbati  22  die  Januarii,  1703. 

Mr.  Ward  reported,  That  the  Members  appointed  to  fearch  the  Jour- 
nals of  the  Houfe  of  Peers,  and  Offices  of  the  Court  of  Exchequer , as 
to  their  Proceedings  touching  the  Matters  mentioned  in  the  Petition  of 
Cbarltt  Bathurjl,  Efq.  prefented  to  the  Houfe  on  Thur/day  laft,  had 
Starched  the  Journals  and  Offices  accordingly,  and  he  read  in  his  Place 
what  they  found  therein,  and  afterwards  deliver’d  the  fame  in  at  the 
Table,  where  the  fame  was  read. 

Ordered , That  the  Confidcration  of  the  faid  Report  be  referr’d  to  tile 
Committee  of  the  whole  Houfe,  to  whom  the  Coniideration  of  the  Re- 
port made  Yefterday,  relating  to  the  Cafe  of  A fitly  and  White,  is  referr’d. 

Ordered , That  the  fame  Members  do  fearch  the  Offices  of  the  Court 
of  Chancery,  for  the  Bills  and  Anfwers,  and  Order  on  Hearing,  made  in 
the  faid  Court,  between  the  Lord  Wharton,  and  the  faid  Mr.  Bathurjl 
and  others,  and  report  the  fame  to  this  Houfe, 

Mortis  25  die  Januarii , 1703. 

Mr.  Benfon  reported,  That  the  Members  appointed  to  fearch  the 
Offices  of  the  Court  of  Chancery  for  the  Bills  and  Anfwers,  and  Order 
on  Hearing,  made  in  the  faid  Court,  between  the  Lord  Wharton  and 
Mr.  Bathurjl , had  fearch’d  the  fame  accordingly,  and  had  Copies  of  the 
Bills  and  Anfwers,  and  Order  on  Hearing,  which  he  prefented  to  the 
Houfe,  and  the  Titles  thereof  were  read  : And  alfo  touching  their  Lord- 


fhips  Proceedings  in  the  Matter  mention’d  in  the  Petition  of  Mr.  Bathurjl, 
in  which  Cafe  it  was  alledged,  their  Lord(hips  had  taken  upon  them  an 
original  JurifUiflion,  in  controuling  an  Order  made  by  the  Court  of 
Exchequer,  for  the  filing  of  a Record  that  had  been  feveral  Years  in  Mr. 
Grange's,  Chamber  in  the  Temple. 

Ordered , That  the  Confidcration  of  the  faid  Copies  be  referr’d  to  the 
Committee  of  the  whole  Houfe,  to  whom  the  Report,  with  relation  to 
the  Petition  of  the  faid  Mr.  Bathurjl,  is  referr’d. 

Jsvil  2"J  die  Januarii,  J703. 

The  Order  of  the  Day  being  read,  for  the  Houfe  to  refolve  itfelf  into 
a Committee  of  the  whole  Houfe,  to  confidcr  further  of  the  Report  of 
the  Journal  of  the  Houfe  of  Lords,  and  alfo  of  the  Petition  of  Charles 
Bathur/l,  Efq.  referr’d  to  the  Committee : 

Ordered, 

That  tjic  Serjeant  do  go  with  his  Mace  in  Wcjlminjler-Hall,  and 
Courts  there,  and  Court  of  Requcfts,  and  Places  adjacent,  and  fum- 
mons  the  Members  there  to  attend  the  Service  of  the  Houfe. 

And  he  went  accordingly,  and  being  returned. 

The  Houfe  (according  to  Order)  rel’olvcd  itfelf  into  the  faid  Commit- 
tee of  the  whole  Houfe,  and  after  feme  Time  fpent  therein,  Mr.  Speaker 
refumed  the  Chair,  and  Mr.  Freeman  reported  from  the  faid  Committee, 
That  they  had  come  to  fomc  Refolutions,  which  they  had  directed  him 
to  report,  when  the  Houfe  will  plcafc  to  receive  the  fame. 

Ordered, 

That  the  Report  be  made  To-morrow  Morning. 

Veneris  28  die  Januarii,  1 703. 

Mr.  Freeman  (according  to  Order)  reported  from  the  Committee  of 
the  whole  Houfe,  to  whom  it  was  referred  to  confider  of  the  Report  of 
the  Journal  of  the  Houfe  of  Lords,  and  the  Petition  of  Claries  Bathurjl , 
Efq.  the  Refolutions  which  they  had  directed  him  to  report  to  the  Houfe, 
which  he  read  in  his  Place,  and  ..fterwards  deliver’d  in  at  the  Table, 
where  the  fame  were  read,  and  (with  fome  Amendments  to  the  firft  of 
them)  agreed  unto  by  the  Houfe,  and  are  as  follow: 

Rejoined, 

That  the  Houfe  of  Lords  taking  Cognizance  of,  and  proceeding  upon 
the  Petition  of  Thomas  Lord  Wharton,  complaining  of  an  Order  of  the 
Court  of  Exchequer,  bearing  Date  the  fifteenth  Day  of  July,  One  thou- 
fand  feven  hundred  and  one,  for  filing  the  Record  of  a Survey  of  the 
Honour  of  Richmond,  and  Lordfhip  of  Middleham,  in  the  County  of 
York,  is  without  Precedent,  and  unwarrantable,  and  tends  to  the  iub- 
jecting  the  Rights  and  Properties  of  all  the  Commons  of  England  to  an 
illegal  and  arbitrary  Power. 

Refolvcd, 

That  it  is  the  undoubted  Right  of  all  the  Subjc&s  of  England,  to 
make  fuch  Ufe  of  the  faid  Record  as  they  might  by  Law  have  done  be- 
fore the  faid  Proceedings  of  the  Houfe  of  Lords. 

After  this,  The  Houfe  of  Lords  took  into  Confidcration  the  Proceed- 
ings of  the  Houfe  of  Commons,  and  made  the  following  Refolution  : 
Die  Lunct  27  Martii,  1704. 

It  is  Refolvcd  and  Declared  by  the  Lords  Spiritual  and  Temporal  in 
Parliament  Affembled,  That  the  Houfe  of  Commons  taking  upon  them 
by  their  Votes  to  condemn  a Judgment  of  the  Houfe  of  Lords,  given 
in  a Caufc  depending  before  this  Houfe  in  the  laft  Seffion  of  Parliament, 
upon  the  Petition  of  Thomas  Lord  Wharton , and  to  declare  what  the  Law 
is,  in  Contradiction  to  the  Proceedings  of  the  Houfe  of  Lords,  is  with- 
out Precedent,  unwarrantable,  and  an  Ufurpation  of  a Judicature,  to 
-which  they  have  no  Sort  of  a Pretence  *. 

Matth.  Johnfon, 
Cler’  Parliamentor'. 


X-.II I.  The  Trial  of  Nathaniel  Denew,  Gent . John  Merriam,  Gent,  and  Richard  Britton,  Gent,  at 
the  Queen’s- Bench  Bar,  for  an  Ajfault  and  Confpiracy,  with  an  Intent  to  IV ound  and  Beat , &c. 
William  Colepeper,  Efq.  before  the  Lord  Chief-fujlice  Holt,  Feb.  14,  1703-4. 


[. Publijeied  ( from  the  T rial  taken  in  Short-Hand)  by  Mr.  Colepeper.] 


The  Q.  U E E N Plaintiff, 

AGAINST 

DENE  W , and  others.  Defendants. 

Tried  at  the  Quecn’s-Bench,  before  the  Lord  Chief- Jujliet  Holt,  Feb.  14, 

1703.4- 

A FTER  Proclamation  made  for  Silence,  the  Jury  was  Sworn. 


whofe  Names  are  as  follow : 


Richard  Beating, 
Thomas  Dodd, 
John  Mills, 
Robert  Rogers, 
John  Norton, 
John  IViJeman, 


Richard  Davifon , 
Simon  Smith, 
Eduard  Bennet , 
Andrew  Cook, 
John  Henty, 

John  Cleave. 


faid  County,  Gent,  end  Richard  Britton,  late  of  the  fame  Parijh,  in  the  fame 
County,  Gent,  being  Fighters , Swordfmen,  and  Difiurbers  of  the  Peace,  and 
Jkilful  and  verfed  in  fighting  Duels,  on  the  21JI  Day  of  Auguft,  in  the  fe- 
cond  Year  of  the  Reign  of  our  Sovereign  Lady  Anne,  by  the  Grace  of  God,  of 
England,  Scotland,  France,  and  Ireland,  Queen,  Defender  of  the  Faith, 
See.  did,  in  the  Parijh  of  Clement  Danes,  in  the  faid  County  of  Midd’, 
unlawfully,  clandejlinely,  devilijbly,  wickedly,  and  malicioufiy,'  under  Pre- 
tence of  Difcord,  Strife,  and  Contention  between  Sir  George  Rook,  Knt.f 
One  of  Her  Majejly's  MoJ l Honourable  Privy-Council , and  William  Cole- 
peper,  Efq.  then  and  before  mov'd,  bad,  and  being,  confult,  machinate,  pro- 
poje,  and  intend,  and  did  among  themfelves , and  ethers  to  the  Jurors 
unknown,  confederate  and  confpire,  and  each  of  them  did  machinate , 
propofe,  and  intend  to  beat,  wound , and  evilly  treat  the  faid  William  Cole- 
peper,  and  him  the  faid  VVilliam  Colepeper,  either  by  Duel  or  AJfaffination , 
fehnioufiy  and  malicioufiy  to  kill  and  murder  : And  that  afterwards , that  is  to 
fay,  on  the  21 ft  of  Auguft,  in  the  Year  afgrefaid , about  the  Hour  of  Ten  in 
the  Foremen  of  the  fame  Day,  in  the  Parijh  and  County  afortfaid,  the  faid 
William  Colepeper  being  in  the  Peace  of  God  and  the  Queen,  came  the  faid 
Nathaniel  Denew,  with  Force  and  Arms,  and  lying  in  wait  of  his  Malice 
fore-thought,  and  Ajfault  premeditated,  then  and  there  offered  hirnfef  to  fight  a 
mortal  Duel,  in  Behalf  ( as  be  faid ) of  the  faid  Sir  George  Rook,  again/!  the 
faid  William  Colepeper;  and  with  threatening, fpiteful,  and  epprobieu:  Words 


Proclamation  was  made  for  all  concerned  in  the  Trial  to  appear. 

Then  the  Record  was  read  as  follows : 

Midd’  ff.  CJ~HE  Jurors  for  cur  Sovereign  Lady  the  Queers  prefenl.  That 
■L  Nathaniel  Denew,  late  of  the  Parijh  of  St.  Clement  Danes, 
in  the  County  aforefaid,  Gent.  John  Merriam,  late  of  that  Parifit,  in  the 

* Die  Lmx  it  Maxtii,  1704.  It  is  Ordered  by  the  I.ords  Spiritual  and  Temporal  in  Parliament  Aftembled,  That  the  Refolution  and  Declaration  made  this  Dar,  with 
refpeft  to  the  Votes  of  the  Houfe  of  Commons,  in  relation  to  the  Judgment  of  this  Houfe,  given  upon  the  Petition  of  1 nomas  Lord  IFhartvn,  the  lall  Seffion  of  Parliament, 
fhall  be  foithwilh  Printed  and  PuUiflicd.  _ Matth.  Johnfon,  CUr'  Parlumentor1 . 

J When  Mr.  Cclefeper  hood  for  Knight  of  the  Shire  for  Kent,  Sir  George  Rook  vigoroufly  oppos'd  him,  and  wrote  Letters  to  fome  of  the  Freeholders  of  that  County,  im- 
porliny,  “ That  he  hoped  they  would  not  give  their  Votes  for  a Man- who  had  carried  up  a Petition  (Mr.  Colepeper  Being  one  of  the  Kentijh  Petitioners)  that  had  been 

!•  j r ui ialblent,  *rd  fedilious,  by  an  Eetghjk  Parliament,"  This  was  the  firft  Occafion  of  the  Quarrel  between  them. 

A 4 then 
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{ i fen  /%e  Trio/  of  Kathaaiel  Denew,  Ue0t\  See.  2 cc  3 A.  ( ibo  ) 1 

that  aoA tbd&*or  : .,  t.vhdfc  wtali-iivfy  and  Vel-emnlh  urged,  fnvcktJ,  they  would  make  I 'm  ! now  l.imfiif ; and  he  muff  fight  them  all,  or  be 
and jtirred  up  tie  /•—  \'  i » l.'ol.  t to  fgbt  with  him  tie  /aid  m.rtoi  intuited.  My  Lord*  «hi»  has  been  the  Behaviour  of  nitre  M<  n,  and  niv 

Du,:  , and  t at  erfl  -nr.i,  rt  fey,  e :'-r  22A  Day  of  t*H  Jaid  Mini  Client  A forc-.d  to  rathe  t.V  Matter  publick,  and  hath  ma  le  a Prole- 
ef  Augu'.l  tilt  Year  afirtfa'd,  **kt  Mur  a- Click  in  the  Meriting,  it  the  cution  agsinft  them  ; and  no  Man  as  Bout  a-,  II.-ti.-lii  will  lurTer  him  Celt 
rat i!h  afarefatd,  th  fail' William  Co!  peper  king  in  the  Pt  k*  of  Gtd  a J to  be  murdered,  or  As  upon  ! v tv.a.ty  M:n.  I v Lord,  w • will  make 
the  tbn  tars  the  felt  Ritha  ■!  li;i  :i,  with  Ftru  an.!  A rat,  Mtd'r.t  out  tins  to  be  our  Cafe,  and  titsub:  nut  but  the  Gentlemen  o!  the  Jury 

fere-thought,  art  .1  Tint  preae-d:  toted ; irid  t r.i  an.l  ihre  offered  bimfilf  la  will  do  us  Bight. 

• fight  a r.ntat  Dud.  tn  Behalf  (at-hefddj  of  tht  Jaid  Sir  George  Kook  ; ' Air.  Calcp-pvr  -.fiairtt. 

and  with  threatening  T/irdt,  darir.g'.  , v.  dtdlj,  muheintjh , and  vehemtmij  Cotau  Quttn.  Pray,  Sir,-v.-i!l  y.  u it  r ray  Lord  and  the  Jury  an  Ac- 
ur-i.-i,  provthd,  «nd Jllrrtd  up  tht  j.rd  WillijA  C'olcpejvr  la  fight  with  1 count  «.f  tn  - whole  .Vlctter,  . i o'.  timuGc;  tl*;me«  the  Defendants,  Mr. 
him  the  futd  mertat  IjbcI-,  mid  t h it  tin  /an/ Nathaniel  Dr  new,  trtd  John  | Dwhssy  AStr.  iam,  m&.Jiriutn? 

Merriam,  rn  tht  fame  22 d f Aeruft,  n the  l~.tr.  and  in  the  Parijh  af  t/-  Mr.  Corjrfec.  V. . Lord,  upon  the  nth  cf  Jut/  la(l,  I think  it  was,  I 
fii.d,  with  F.rcr  and  Amu,  with  Alaiite  fere-thought,  ly  tying  in  trait,  was  attending  at  VAudfir,  having  Bufindsbt Mie  the  Quccaand  her  Cuun- 
and  premeditated  Mur.it ■,  ejf.nl:.  d him  On  fail  William  Colepepcr  ; ani  cil,  there  v.-u*  aUentUmrm,  who  1 underftarid  is  fincc  gone  to  Ja.trita, 
tvstb  dr. .tin  Stardi  fiurjly,  cruefy,  and  twth  all  ihtir  Slringth  t<y.d,  and  I one  Colonel  Stjmaur ; I having  Butincls  cher-,  and  there  telog  an  l^xprcl's  i 
I'.h-  Litti.r.d/d,  ti  u.-3-jtu,  kill,  and  tttnrdtr  bin  : And  urd.fi  tbt  laid  William  come  from  the  Flet  r,  1 uioScn.iveiy  aiked  where  Sir  Gt-tgt  R .k  wis  ai  d 
bud  flrtnuanfi  and  with  Cm. 1-1  dtf/nd/i  bimftlf,  and  had  hen  ftaftnshlj  how  he  did  ! Me  coil'd  not  tell ; but,  lays  h , here  wa  Sir  Ja..i>  Ran  it 
rtj/u.d  by  J v.raltf  Her  A hit/:  v'r  SuljtSlt,  at  t at  Tm-.t  inter  fifing  letwttn  juft  now, he  c>u!d  j;i»e  m-  . funicular  Acr.nir : No,  1 told  i.,m,  latlted 
than,  r;  v,  th'  ]a‘J  ''/athani-1  Dentw  <v:i  John  Merriam,  had  thin  <.nd  there  on  a public!:  Account*  and  1 was  not  dtlirous  particularly  to  know  j fo 
fl  nlcufj,  v.!unt.:ri!) , ani  m dd'enfy  iilkd  and  murdered  him  ; and  that  the  aw.iv  I went.  About  an  Hunr  ..ftrrward*,  coming  back  to  the  lame  Place 
Jaid  Nathaniel  Denew,  Jolir.  M.  rriam,  and  Robert  Britton,  cmmltted other  ayain,  Sir  Jatcl  JJenei  ccmts  b.  hind  me,  and  pulls  me  round  about  by  the 
Ea : rmirict  to  th  fief  Willi.,  t.  Colcpctirr,  to  the  grievsut  Damage  if  the  Sleeve. 

fil'd  Willium  Colepepcr,  the  Danger  if  BltedjLed  end  Murder,  t*  the  great  L.  C.  JuJil.e.  When  was  this  f 

Scandal  and  ft  fame  cf  the  fid  Sir  George  Rook,  being  One  of  Her  Mnjtflf  1 Mr.  Calif.  "1  his  was  in  the  B.-”  inning  of  July. 

mtfi  Honourable  Privy  Cob  mil  cfottfid , in  Contempt  of  the  Jhuen  and  her  L.  C,  J.  Who  did  fo  ? 

Lews,  stiheev  l Example  ef  all  sOien  fa  the  like  Cafe  offending,  andagainjl  Mr.  Ctfp,  Sir  Jacob  Banks,  ray  Lord. 

jePeaio  of  the Jaid  Qtcn,  Her  Crown  and  Dignity.  C:un.  Ijhirm.  Begin  v/irh  Mr.  Detirw. 

Mr.  Colep.  If  you  pleafe,  my  Lord,  to  let  roe*  I’ll  deal  fairly  with  the 
After  which,  Mr.  Serjeunt  DitntrU  began,  and  opened  for  the  Queen.  Court  and  Jury,  and  rip  the  whole  Matter  up. 

Scrj.  Darnell.-  If  your  Lnrdliiip  plcafe7  I atn  Counfcl  in  this  Cause  for  L.  C.  J.  Go  on,  if  you  pleafe.  Sir ; what  lii id  Sir  John  Bai.kt  * 

the  Qui . n,  and,  my  Lord,  it  0 an  Indidmenr  that  is  brought  againftthe  Mr.  Ctfp.  Says  hr,  1 mull  fptak  with  you.  i difpatchcd  my  Bufiueffi 

Defendants  ; it  is  for  j very  go  at  ,'nfolcnce  and  AlTault,  in  fettmg  upon  with  the  L r-L';:^)cr,  and  wen:  to  him,  and  ;f::cd  his  Uufuicfs  Willi  me.  ! 
Mr.  Cilepefitr,  and  dcfraniiV ho  take  assay  his  Life;  and  truly,  nsy  Lord,  Says  hr,  What  uo  you  lay  of  Sir  George  i r'  Said  1 to  him  again.  No-  j 
it  is  a very  extravagant  Prel'pisf-i  as  I have  met  with.  The  Gentlemen  thing  at  all.  Says  he.  You  have  been  talking  of  Sir  Ciorge  Jin.-.  f.  bc- 
pretend  to  flic  Iter  their  ill  Defigns  againd  Mr.  Colefrper  under  the  Name  ing  at  the  Birth,  and  drew  his  Finger  crofs  mv  N oft  ; 1 drew  my  Finger 
of  a very  great  and  worthy  Pcrlon,  Sir  George  Rook ; they  pretended  they  ‘--rots  his  Nofe,  in  the  fame  manner,  and  In-  (truck  me  with  his  Cane.  I 
came  upon  his  Account  to  quarrel  with  Mr.  Cclepefrr,  truly  for  him  they  applied  myklf  in  n few  Days  after  to  the  Duke  of  Devmjhire,  who  is  Lord 
would  quarrel  with  Mr.  Coffper.  My  Lord,  Mr.  Cc.'efeper  told  them,  Steward  of  the  Queen's  Houfhold  : He  gave  an  Account  of  it  to  the 
that  if  Sir  George  Rook  had  taken  any  thing  ill  of  him,  he  knew  he  was  a Queens  =nd  l was  told  the  Queen  hat!  ordered  a Profecution  againft  Sir  . 
Gentleman  of  Quality  and  Worth,  and  -would  acquaint  him  with  it  him-  Jacsb  Banks  for  this  OS’criec1.  After  this,  on  the  21ft  Day  ui  AvgujR 
fell',  or  he  would  fpcak  with  Sir  (Je  ryi  Rick  about  it.  The  Gentleman  near  */ emple- Bar,  Mr.  Denew  and  Mr.  Mertiam  came  to  me  in  the  Toy- 
that  came  to  lum  was  a kind  of  M.-.fler  of  Defence,  and  upon  all  Oc-  Shop  by  the  Tempi. 

cations  hath  his  Sword  ready  at  any  Man’s  Service ; one  would  wonder  rt  Com/.  Queen.  Cor.fd-ir  about  what  Time  of  the  Day  was  this? 

his  coming  fo  roughly  upon  a groundlefs  Miftake,  for  he  had  nothing  Mr.  Colep.  About  9 or  10  o’Clock. 

againft  Mr.  CoUt.pef,  and,  my  Lo.;!,  the  Gentleman  with  fomc  futly  Conn.  What  Day? 

Irangua'i-r  Lft  him  ; end  my  Client  was  jealous  truly  what  might  be  the  Mr.  Co.'ep.  The  a tft  of  Augtjl , Mr.  Dentw  comes  clofe  up  to  me. 

Event  or  this  kind  of  Proceeding.  7‘ho’  Mr.  Colrpefer  is  known  to  he  and  whifpeis  me ; fays  he,  1 henre  to  fpcak  with  you.  1 was  going  with  | 
a Man  that  will  not  be  afraid  of  any  Man  of  Honour  whatfoeyer  ; and  Mr.  Denew  iotothc  Imur-Timple  Lane  5 and  as  I went  out  of  the  Shop, 
tltat  they  have  had  fufficient  Experience  of  upon  Occafion.  My  Lord,  Mr.  Merryam  gave  me  a wifhful  Look,  and  fays  nothing,  but  goes  his 
upon  that,  Mr.  Ccl.ptper  thought  it  proper  however  to  enquire  a little  way  into  the  R-.tin.hsw  Cofu  '-boufe.  b-  y Mr.  Denew,  1 have  a Mefiagc 

into  this  Matter,  and  went  to  wait  upon  Sir  George  Rook,  and  know  if  lor  you  from  Sir  Georg:  Ra-.t.  Puy,  Sir,  laid  i,  what  is  it?  Sir  George 

there  was  any  thing  real  in  it,  that  he  had  Occafion  to  take  ill  from  him  ; Real,  fays  hr,  is  informed  that  you  take  a Freedom  with  his  Name,  and. 
but  he  could  not  imagine  any  thing,  but  the  groundlefs  Pretence  tisefc  demands  of  you  a Gentlctaan-likc  Satisfaction.  Pray,  Sir,  laid  1,  who 

Gentlemen  had.  One  of  them  told  him  at  ITindfor,  Mr.  Go/rprper  allied  arc  you  r for  tho’  lie  is  my  Countryman,  and  I had  (ecn  him,  1 did  not 

liow  Sir  George  Rock  did,  or  where  he  was  ? A Queftjon  which  any  Man  recollect  who  he  was.  Says  he,  My  Name  is  Denew  1 then  recollefietl 
mightaik  without  any  Offisice  certainly  in  the  Worlds  tvis  they  did  pre-  his  Pci fon  and  Character.  Said  i,  Mr . Der.ew,  my  Circumftanccs  ate  • 
tend  to  ullage  againft  him ; the  Manner  of  the  Qpcftion,  that  was  the  very  particular;  1 Hull  wait  upon  Sir  Gwg*  Jtetij  1 have  beat  advifed  to 
Thing  was  taken  Notice  of,  as  if  a Man  (hould  lay.  How  docs  I'uch  a queftion  him  ; but  private  Rtvcngc  U not  n-.ucjt  rmr  Principle;  and  i think 

M.m  do?  And  he  cooid  not  fpe..k  this  without  an  A (Front,  it  is  very  ex-  1 have  the  Advant.ig  • of  Sir  G'tugt  Rash  in  the  Fighting  Port.  Says  Mr. 

traprdinary  indeed  ! But  Mr.  Co.'epeper  had  great  Rcafou  to  believe  there  Dentw,  Sir  George  lias  Friends,  and  there  will  he  a Way  found  out  far 
was  n Dciign  upon  him ; and  he  found,  that  there  were  two  or  three  that.  1 from  thcncc  immediately  imagined  (and  by  the  levenil  Letters  my 

Perfons  tliat  are  Gentlemen,  that  do  make  ufc  of  their  Swords  upon  Gc-  Mother  fent  to  me  out  of  cite  Country,  of  Mr.  Knaubhulis,  Sir  George 

cafion  ; ami  they  ore  now  Defendants  in  this  Caufc  ; and,  my  Lord,  Mr.  Book's  Friend,  coming  often,  and  lending  to  enquire  after  me)  that  1 was 

Calc  pi  per  finding’  himfeif  befet  very  plainly,  and  having  Notice  by  feveral  belei.  My  Lord,  l dclired  Mr.  D.rtw  to  ceil  at  11 . Sir,  Said  I,  if  you 
Letters  from  his  Relations,  that  there  were  feveral  People,  that  were  this  pleafe  to  come  to  me  at  j 1 oi  the  Clock  to  ir.y  Chamber  in  the  7etr.ple,  I 
Gentleman’s  Acquaintance,  that  were  hunting  after  him,  he  began  then  will  then  give  you  a farther  AnA-.-cr.  At  11  ..‘Clock  Mr.  Der.ew  came;  * 
to  look  about httn,  as  every  prudent  Man  would  do;  every  prudent  Man,  it  it  ruck  n juft  as  he  came  up  Stairs:  He  then  told  me,  I had  difap- 
thourh  never  fo  brave,  will  take  Care  not  to  be  murdered;  and,  my  pointed  Sir  George  R.ei.,  and  ga-.e  me  f.-veinl  Reflections,  which  l palled 
LortL  upon  this  lie  did,  I think,  walking  along  the  Street,  m;ct  with  this  <ncr,  app  .l.  nding  i..  Def’.; ••:.  Mr.  Dentw  infilled  that  1 (liould  go 
fame  Mr.  Dea. tv,  who  began  to  be  rough  with  him:  Mr.  Denew,  lays  down  pr-fintly  to  Sir  Ge.rge  R c ; 1 faiil  1 would  wait  upon  him  at 
Mr.  Gtltpeptr,  you  know  you  area  Man  that  is  known  to  be  flcilfu!  at  5 o’Clock,  and  did  not  uoufct  but  I llvould  fatisfy  him,  for  I had  110c 
your  Weapon1,  and  if  you  are  refolved  to  fight,  pray  lay  alide  your  Cane ; injured  him  : But  Mr.  Denew  was  no:  far  i l .-.d  with  that  Anfwer,  and 
Ays  he,  and  if  you  will  run  me  through,  as  you  talk,  pray  lay  slide  your  would  quarrel  with  me  if  1 would  not  engage  to  go  at  1 o’clock : So  I 
C.’utc.  No,  (ays  he,  and  takes  his  Cane,  and  was  going  to  ltrike  Mr.  did  ; but  it  was  on  condition  that  Mr.  Ih/uw  (liould  not  be  there.  Said 
• Cdiptptr  \ with  that  Mr.Colepefier  thought  it  time  to  draw,  and  Mr.  Denew  I,  Mr.  Denew,  ir.y  BulincL  is  with  Sir  G nge  Root,  and  my  Friends 

he  drew,  and  they  had  about  half  a Score  Pafics  atone  another ; and  this  arc  out  of  Town  ; n-.y  Hufir.tnl  is  with  Sir  G eng,  p.::  { ony,  and  not  with 

Gentleman  of  Defence  had  not  at  lead  more  Skill,  or  more  Courage  than  you  : So  lie  agreed  not  to  be  there  ; hu : after  wards  at  parting,  faid  lie  un- 

Mr.  Cxhfcper,  hut  he  thought  fit  to  throw,  down  his  Sword,  and  rub  off  a wares,  pray  don’t  difappoint  us.  Now  Mr.  Detteto  having  before  told 

in  the  Crowd  and  Mr.  Merriu.m  was  with  him  ; and  for  an  honourable  me  there  would  be  a way  found  cut  for  that,  and  that  Sir  George  Rook  had 
Retreat,  fays  he,  Mr.  Clipper  muft  have  Cure  how  he  manages  his  Friends,  and  1 thinking  on  rny  : iothcr’s  Letters  out  of  the  Country,  con- 

Tor.gue,  how  he  talks;  this  he  would  pretend  to  the  Mob  as  a Ration  eluded  that  I fliould  not  have  fair  Pl^  ; for  theft  Reafons,  inftead  of  go- 
of his  fettiug  up.ni  .Mr.  Ctff  fr . My*Lord-,  wo  (hall  (hew  to  your  Lord-  ing  to  Sir  George  Rett,  1 v.-rotc  a civil  Lc. ter  to  him,  of  which  I have  a 

ftiip,  a:  feveral  times  theft  Pci  funs  have  defign'd  and  endeavour’d  to  fet  Copy  in  my  Pocket,  th;  Subfrance  of  which  was.  That  I never  injured 

upon  Mr . Ctl.-peptr,  they  had  pretended  to  challenge  him  upon  their  own  him  at  Wrnifr,  and  that  1 would  wait  upon  him  at  5 o’clock  : Anil  I 

Account;  at  lull  it  v/.s  upon  the  Account  of  Sir  George  Rook,  as  they  ordered  my  Man,  Be  fure,  i .i.i  I,  do  you  take  Notice  whether  Mr. 

pretended  -,  then,  my  Lord,  they  came  to  him  again : 1 have  Ipokcn,  Denew  be  there,  and  what  other  Gentlemen  arc  there;  bccaufc,  as  I faid 
lavs  Mr.  Colepepcr,  to  Sir  George  Riot,  and  you  have  nothing  to  do^  to  before,  I did  apprehend  myiclf  to  be  befet.  My  Lord.  My  Man 

meddle  in  this  Matter.  Howl  fays  Denew,  the  Affront  is  to  me:  To  goes  with  this  Letter,  and  bangs  me  Word  that  he  had  feen  Sir  George 

you  1 fars  Mr.  Cohpiper,  How’s  that  ? Why  you  talked,  fays  he,  too  loud  Rook,  that  he  had  delivered  the  Letter,  and  that  he  had  fent  Word, 

for  me.  ’ This  Man  of  Courage,  if  a Man  dues  not  talk  to  pleafe  him,  he  That  if  1 did  not  come  to  him  by  5 o’Clock,  he  would  immediately 

is  angry  at  the  Talk,  and  -.villnght  him,  and  Meniom  was  upon  the  fame  fend  after  me  : At  the  fame  Time  my  Man  faw  Mr.  Denew  there. 

Terms’;  and  if  Sir  George  Rui  was  fttioiicd, , yet  however  they  muff  have  and  feme  others.  My  Lord,  feeing  I was  ufnl  in  this  manner,  I 

Satisfaction ; and  there  were  twenty  more  of  them  that  were  Friends  and  endeavoured  to  feck  lor  Friends  to  go  down,  becaufe  I was  loth 
Dependents  upon  Sir  George  Risk,  that  had  that  Eftecm  of  him,  that  to  go  naked  to  Sir  Gearge  Roai's.  To  this  Purpofc  I went  alour,* 

• Sir  yoeaii  Bax. ij  was  indicted  for  lUt*  at  the  Qjiartcr-Sefliotn  in  Bertjhirr.  See  tSo Jpa  Cafn  argufy  and  adjudged  in  tht  Court  of  Synteft-Beneb,  at  tbt  ulemd  j d Venn  cf 
gbupces  Ann:-  Page  *«,  where  the  Cafe  i»  at  large  «epoit?U.  a 
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fcr  an  &e.  upon  W,  Colepeper,  E/f. 


(•« 


lo  the’SMjyriw  Coficf-Houfc  in  the  and  to  JVm’s  Ccfier-Houfo 

in  CiVentrU*e  s«.  There  my  Sifter  St^td  lint  ire  Word  by  this  very 
Servant,  ti'5t  Mr.  ihetw  was  come  back  to  my  Lodgings  : I took  thar 
Occafmn  togs*  to  Si.-  bV//*  Houfcs  the  Time  appointed  tra« five 

o’CIock,  and  it  tv  as  bat  a little  turned  o!'  that  1 itne  when  I went  1 
sliced.  Whether  Sir  Ge >?:  A’..  •-  . . within  r The  Servant  anfwer  <J  in*, 
No;  but  in  furh  a tirtmtiT  t:.~  1 thought  he  was  within : said  1,  S'i 
(Jeargf  Ilt-.k  is  within:  Say  be,  lie  is  either  within,  or  hard  by:  Said  I, 
Tdl  hint  that  1 am  here.  The  Servant  wen!  immediately  from  me,  and 
jn  my  Eye  he  went  ro  it  - H-iug  i I kept  my  £yc  npoiv  him,  I think  he 
fpoke  to  no  Creature  ; but  he  r-iurcod,  and  Lid,  Sit  George  1 look  was  not 
St  h ).r.  ■ 'II. : • •:  r.ir,  nd  1 ordered  iny  Man  to  look  for 

bun  laid  I,  Look  in  Room  for  Sir  Gesrge  Reed-,  he  did  fo,  and  he 
was  not  thrre ; than  1 ordered  him  to  look  up  lairs. 

L ■ C.  J.  Where  was  inis ? 

Mr.  6 /*.  My  Lord.  tti  Sir  George  Rock  s Houfe.  After  I fsw  he  was 
sot  to  be  found  there.  I t.-nk  my  Coach  and  w*-nt  to  St.  'femet  s;  I dif- 
charged  my  Coach,  end  went  croft  the  Park,  and  front  thence,  by  Water, 
t.i  my  Loggings ; fcud  when  I c^tr.c  in,  my  Siller  told  me,  Mr.  Britten 
hail  been  to  fee  I r me. 

L-  C J.  Did  ycU  not  fee  Sir  Georg:  Root  at  that  time  f 

Mr.  CUtp.  No,  my  L-.rd. 

/,.  C.  J.  Did  ymfci.e  Mr.  Dtnnv  there  ? 

Mr  C .'-e,  B»y  Lord;  for  Mr.  Dearw  wa*  gone  to  my  Lodgings 
the  wean  time,  I tcok  that  time  togo  to  Sir  Georgs  R:s£\ : My  Bufi- 
nafs  was  !:•  .h  i-  Mr.  I),m c,  am!  to  fpeak  with  Sir  G/Jtgt  R-ei. 

J..  C J.  What  Time  of  the  Lay  ? 

Mr.  Calep.  At  5 o’Clock,  my  Lord,  the  Time  appointed,  or  a little 
after.  My  Lord,  my  Sifter  told  me  when  I came  home,  that  Mr.  Britton 
had  been  there  to  enquire  lor  tr.r,  and  Mr.  Denew  too,  and  ordered  her 
to  fend  for  him  to  a CofFce-Houfe  j fo  accordingly  fh«  font,  and  he  was 
gone.  About  to  o'Clock  at  Night  in  r;n-..-  -.Jr.  Dennv  again : Sir,  (aid 
he,  I defire  tu  fpeak  with  you  : Sir,  fa  11,  1 Juvr  no  Btifincfs  with  you  ; 

1 ihall  receive  no  more  Mefiagts  Itor.i  Sir  G'.o.  eReti  by  you,  n:>r  fend 
any  more MefTiges  to  Sir  George  Roth  by  you.  I laid  farther,  1 had  been  at 
Sir  George  Rook' ft  Houfe,  and  I believed  nc  was  denied;  t-.nt,  faid  1,  I will 
be  there  again  to-morrow:  But,  fays  Air.  /Vrrtr,  wcwill  end  it  ourfclvcs 
below  : I have  a Fr  irr.d,  fays  he.  Wow,  and  I fee  you  h we  a Friend  with 
you,  and  we  will  end  ir.  My  Lord,  this  was  about  10  o‘C:ocic  a:  Night. 

L.G-  J-  Who  was  with  you? 

Mr.  Cflrp.  My  Sifter  Ste  </,  one  Mr.  Cun: in,  and  Mrs.  Harlutktndcn. 
Mr.  Denew,  laid  I,  mv  Buftnefs  is  not  with  you,  but  with  Sir  Get'  f 
Rook:  Says  he.  That  ihall  not  ferve  your  turn  . Says  l,  i hear  you  Sir, 
fays  he,  By  God,  1 will  have  you  out:  SaiJ  I,  l hear  you:  By  God, 
fays  he,  1 will  have  you,  if  you  arc- to  be  had  above  Ground.  He  then 
went  away  that  time.  The  next  Day,  being  Sunday,  1 wa-  jlreOed  alniol! 
as  form  ss  it  wti*.  Light,  and  about  6 in  Ihe  Morning  I was  at  Sir  George 
Rack's  licufe.  J fluid  near  an  Hour  j about  7 he  cam  down  to  rue  : 1 
nr;  t into  hi<  Clofet  with  him  . Sir  tor  t R:  i took  Notice  of  chi*  Chal- 
lenge he  had  lent  by  Mr.  Demin,  and  renewed  it  himfelf.  Saul  1,  Are  1 
you  refolved  to  fight  wuh  me,  right  or  wrong?  II;  L.J  he  was  fat  is  tied 
in  the  Wrong  that  was  done  him,  und  fevers!  others  had  injunct!  him  by 
miking  Reflections  on  him  ; but  he  would  fee  if  Ire  could  find  them  out, 
ttr.J  de/trey  ell  Hi  linmiei.  Sir,  laid  1,  i Live  not  injmed  you:  the  Term 
arc  not  equal;  you  n.  hi  with  your  1' ...  •!.  u in  your  Pocket,  I fight  with 
the  Halter  about  my  Neck  : Therefore,  f..ul  I,  Sir,  if  you  preft  this  un- 
juft  Quarrel,  you  arc  obliged  to  make  1:  c I ernis  of  it  equal.  Said  he,  I 
am  going  10  Dtllund,  und  1 will  accept  of  our  SaJisfiuili  11  ■•pa  > the  Coaft 
of  Holland:  S..iJ  I,  if  you  infill  upon  1 will  wait  upon  you  *nt o Ihl- 
tand\  you  ihall  keep  the  Matter  fccici  hiwuii  ut.  and  Ft  me  haw  no 
mure  Meflugcs  from  other  Gentlemen,  who,  in  calc  of  ccidci.',  may  be 
Witnvfic*  againit  me  , but  fend  a Servant  or  Porter  to  me,  and  1 Will  irft- 
mediatcly  come  to  you,  and  the  Matter  ihall  be  conccritd  Utu.xt  our- 
felveS  in  private.  1 then  wentliamt: ; and  after  1 had  been  at  home  ah- ut 
half  . -in  i.  ••ri  ‘Ivlr.  IDriiton  came  in  : 1 here  wuc  with  me  m the  Room 
ray  Sifter  Stn-\  Mrs.  Iiariiuhnd.-n,  and  Mr.  iltnily.  Mr.  Britton  defir  J 
the  Company  to  wiihdraw,  fur  he  wanted  to  fpeak  with  me;  accordingly 
they  withdrew:  Says  he,  Mr.  Cclcfrfr,  i come  to  you  out  of  hriti  d 
lliip;  you  :ir * a <j«u:tleinan  of  Qiialif,  and  Sir  Gtsrge  Bask  hath 
thadght  fit  to  proceed  with  y u as  fuch,  anJ  hath  fi*nt  yon  a Challcng-: : 
Said  he,  l vva»  wilhlfim  Yellcrday,  afid  there,  fays  lie,  we  cqniuiicd 
together  * how  t.f  pftjcced  with  you;  and,  fays  he,  hertr  is  an  Af5- 
Jnvitcf  Colonel  Stymaur'i : 3 re’d  ihcAfEihvit;  U is  pretty  long;  but 
tr>  lhebcfl  of  my  Mentor)'  it  ^nftftint|  to  this,  t hat  1 a Iked  where  Sir 
Gears*  &>■*  wa*,  and  tiow  he  did,  ...  . c .J  w, inner.  Now 

Mr.  Britt-.n  hiving  d.-livertd  me  this  M luge,  lays  lie,  Mr.  CcleM.r, 

..  nil  if  you  will  lirrri 

it : Ke  read  th  - I aper  _fo  me,  and  IliewcJ  itKotneto  rcafl  : 1 (ball  know 
it  sfgain  whcn’l.  ire'll  ;“it  was  to  this  purpcC-’  Thai  I had  rtevet  fpokc 
amifs  of  Sir  George  Re:i  at  C;fUrt,  or  a:  -ity  Place  wbatfoever,  or  to  Sir 
yacob  Banh*  or  ariy  Pcrl'on’whatfoevty  ; tbr.t  i*f  1 had  laid  any  thing  .tEar 
could  be  taken  as  .1.  RaCedlion  by  him  pt  his  Friends,  i was, heartily  to 
aft:  hi  Pard nn.  Said  1,'Fh  • Paper  is  a nu  ll  f nv/erthy  Thing,  and  I will 
lofe  tfie  laft  Drop  of  m*  L before  I will  ‘ rn  it.  If  you  do  not,  faid 
Brit  wo  to  tne,  there  arc  luTcnty  nf  us  ; the  Quarrel  r fn  ns  own  Nature 
a pubhek  Qt.'.irrcl  : bfr  George  R.. A n the  H.jwerof  A<nr;  ii'.getsOffii 


and  I Ihall  have  no  fair  Play  : Draw  no;  your  Sword,  faid  1,  and  obfiirv 
tbat  I draw  not  mine  firil ; I’ll  be  upon  the  Defend ve  here,  Lid  L : And; 
when  I cane  to  St.  Chtkal  i Church,  Mr  Deneve oVCnook  n:tg,  ami  can.*' 
to  itic. 

Coun.  Zhucn.  What  Morning  ? 

Mr.  Goltp.  The  lame  Sunday  Morning,  about  two  or  three  Hour? after'’ 

I had  bc»  n with  Sir  Getrge  Rttk:  I had  my  k.-.-  s about  ine,  at  i Umu^ht^ 
it  concerned  me  to  have,  and  i otten  :.  >,’o  about  wj  fn-  who  v. c .:ii!iig.( 

I faw  Mr.  Drnnv  running  after  me  : Seeing  him  run,  1 thought  it  notl 
worthy  of  a Man  to  run  l»om  him : III  ft  he  com.  s up  to  b ; ifty  l.c. 
Well  over-token  : Said  I to  bin  -g-m,  your  Bu!u.-. 2ir  : Savi  he,  f 
coibc  to  demand  Sitiffailivii  of  you  . Said  lt  1 have  been  with  Sir  GVs.-tv 
R:oi,  and  have  fatiify’d  him : V.’cU  but,  lays  hr,  you  have  no;  i..r  uy  J 
me,  and  you  arc  a Scoundrel  and  a Rofe.l ; and  if  you  wifi  not  d.  .w,  T/l  “ 
cane  you.  1 thought  not  lit  to  return  h:»  ill  Language  again  at:  j ui  the 
ncx;  Place,  1 would  give  no  Colour  to  the  Quarrel,  b.tng  u;»..n  thrirown 
Accounts.  Said  i,  1 fee  you  are  Two  to  One,  bu-caufc  Mr.  jlierrium  was  , 
tlicrc.  Nt,  laid  Mr.  D inert:,  you  are  Three  to  Two,  fuf  I had  ’his  Mr. 
Cumin  3i>d  Mr.  pently,  my  Friends,  wilh  me:  No,  Lid  J.  1 will  engt-gs 
no  Man  in  ray  Quarrel,  but  1 will  go  with  you  myfelf.  So  I went  with 
him,  and  us  we  were  going,  faid  I,  Mr.  Dtrtfsu%_  WhatQiurrcl  have  you 
with  me?  Says  he,  \ou  tpread  out  your  Hands  thus,  ami  railed  your 
Voice.  Said  I,  Mr.  Britton  hath  been  with  me,  and  to:  ! mo  of  your 
Cunfultation  j but  Sir  George  Rock  will  not  thank  you  ;..r::.h,  for  1 have' 
bren  with  him.  Says  lie,  1 know  Sir  George  Resi  t Mind  Stid  1,  I have 
been  wnth  him  this  Morning;  Have  you  feen  Imn  fincc  ? I kno-.v  h:s  Mind 
better  than  you,  laid  he,  and  you  mult  fight  with  me.  So  I &cj,t  a 1,1,*  with 
him.  When  L came  to  the  Corner  of  LittU-Drury-Bar.e,  I obiervctl  him  to 
have  a great  Cane  in  liis  Hand  : Said  i,  you  have  a great  Cane,  which  is  a 
great  Advantage,  if  you  have  flcill  toufc  it;  you  mull  laydown  y.  urCane: 
Inlieatl  of  laying  it  down,  he  up  with  it  a;-  laft  as  he  could  t.  liriki*  me ; 
with  that  I itepp  d back  and  drew  my  Sword,  and  he  did  the  liuirw  • hue  he 
fumbled,  having  his  Cane  iu  hit  Hand,  fn  that  1 believe  my  ft-..  ! was 

out  rather  fanner  than  his:  l walk’d  back about  .th?  'Length  of  ihi  .ft-ur:.  | 
and  there  l flood  ; Mr.  Denmt  came  to  me.  Tho'  i knov.-  lirmr ;hc  of 
Fencing,  1 had  heard  lo  much  of  Mr.  Dene-x'%  Skill,  Gut  I v u not  bil- 
ling t<>  venture  my  Skill  againft  bis : 1 held  ray  Sword  clot*  to  my  fio.'y. 
With  the  Point  up,  and  thruil  without  parrying,  and  drew  it  back  again 
to  myfelf.  This  was  the  Way  of  u«y  Defence ; and  w 1.  id,  in  rhi«  li  n-  v 
ncr,  about  fcveiior  eight  Paiies  at  each  oilier:  At  lail,  feeing  (he  Atlinu-  ' 
tage  he  had  of  me  with  his  L’anc,  I threw  firft  my  Hat  at  him,  which 
miG’d  him  ; afterwards  I threw  my  Peruke,  which  hit  him  upon  hi-.  Should, 
dcr;  1 took  that  Opportunity,  and  made  a home  pals  at  him  : Say'  Mr.  , 
Denew,  That  is  not  fair,  and  dropt  his  Sword  ; that  i»  not  fair,  faid  he : 
Fair-— 1 laid  1 ; any  thing  tu  an  Allaflin  ; you  arc  a V illain  hired  by  . 
to  aftaffirtate  me.  This,  my  Lord,  was  what  1 faid. 

Geun,  .9jieer. . Mr.  Cilepefcr,  you  laid  at  the  firft  l ime.  That  Mr.  De-  t 
t-rw  replied,  that  Sir  George  Rook  had  Friends,  and  tlici c would  be  a Way  1 
found  out  for  that  : Wliat  was  it  ? 

Mr.  Ceitp.  That  hit  George  Root  had  Friends,  and  there  would  be  a 
Was  found  out  for  that. 

C:un.  Queen.  For  that : What  did  you  think  was  the  Meaning  ? 

L-  C y'.  Who  faid  that  ? 

Mr.  delep.  Mr.  Denem  to  me,  my  Lord,  in  the  htner-Templt-Lane. 

L.  y.  What,  at  the  Firft  Meeting  ? 

Mr.  Cslfp.  Yes,  my  Lard.- 

Com:.  Queen.  But  your  Servant  that  you  fent,  did  he  fee  him  there  ? 

Mr.  Ctiep.  Yes  j fo  he  faid. 

Ctvn.  Queen.  That  Day  you  was  at  Sir  George  Roe  Pi,  was  Mr.  D enrol 

there? 

Mr.  Gtfep.  1 did  norfee  him  there. 

Csun  Queen.  Who  was  by  when*  you  had  the  Scuffle  at  Little-Drun- 
Lnitf  ?■ — Mr,  Ctiep.  Mr.  Cumin , and  Mr.  Btntly. 

Cam.  Quern.  Was  Mr.  A/err  torn  thete  ? 

Mr.  Coup.  Yes ; he  cathe^ -with  Mr.  Denew,  and  was  ready  to  make 
G.  J-  Did  Mr.  Af err  imn  draw  his  Sword  ? 

Mr.  Ctiep.  No,  my  Lord,  he  ttood  by. 

Cam.  Queen.  Wh.it  did' Mr.  A! err  lam  fay  that  Time  in  your  heat  ing-? 

Mr.  Cc.it p.  1 did  not  hear  him  fpeak  any  thing. 

Gsnn.  Queen.  1 afk  you  this.  Did  he  fay  at  any  Time,  that  hq  had  takco 
Sir Gterge  ..isi’s Quarrel  upon  himfelf? 

Mr.  Ctiep,  Yes,  S-tiur.'L  v Night. 

Ctun.  D\f.  Don’t  lead,  don’t  lead. 

Mr.  Co./p.  My  Bufim-G,  faid  1,  is  with  Sir  George  ReeJt.  Mr.  Dentw 
faid.  He  had  anotheq  below,  and  he  would  end  it  there;  ftlyshc.  By  Grid, 
lit  have  you  out. 

Co  tit.  Qgtrcn.  What  is,  tin’s  D.neuiP 

A'lr.  Csltp.  1 don't  know  that  he  is  a Gentleman,  I believe  lie  is  not. 
Henas,  by  Report,  no  very  good  Fortune,  and  is  faid  to  have  fougfic  in 
other  People’s  Quarrel*  pretty  frequently. 

Court.  Qufenc  L he  a Soldier,  ora  Fencing-Mailer,  or  a Gentleman  i 

aftVhat  is  lie  l 

hAr.  Cchp.  He  is  one  th  .t  hath  great  Skill  in  Fencing,  and  I thought  him 
cbl  1 *1.  out  for  that  Rcafon. 

Conn.  Qttru.,  What  faid  Mr.  Britton,  at  the  Time  be  brought  Colonel 
Scyntcur  ’s  Affidavit  r What/Mid  he  talk  of  a Gonfuhation  ? 

QAx .‘Ctiep.  He  told  me,  he  was  with  Sir  George  Red  the  Day  before, and 


and  Piefcnhents  for  his  Friends;  and  tjjcrr  a«c  abrn-e  twenty  df  US  will  , , . 4, } 

ii.-r.d  Jnd  tall  with  him’ ; »nd^  Will  ftai.a  ' :;.n»  lor  on--,  and  I have  a thJt  t Vpy  were  confulting  how  they  might  proceed  with  me. 
Friend  or  two  hard  hy>;  if  you  wili  no:  lign  this  Paper,  co'mt  out.  Said  1 1 Ctun.  Qtieeu.  How  often  was  Mr.  A'U’riam  with  Mr.  Denew  ? 

a Lcit  j’C  Ge.'gr  Roei To-  ’ M ti Ctiep.  I faw  him  when  Mr.  Denew  firft  deliver’d  the  Challi 


Mvf  Britton,  you  tell  me  this  now,  hut  liave  y 

day  ? S*y*fc-‘,  I know  b!»  Mind  K:rer  1 in  you.  *wv  uoru,  nc  imn 
tcitdepM  rAr  tjie  Paper  again,  and  tol/melt  War  the  iau  time  that  1 fhc-uld 
bnvW.iit  Favour  oftftrvl  . and  Lid,  If  you  wiLfc  net  hgn  it,  you  Will  be 
inf  aired.  Said  I, ‘1  v.  • 1 1 h«uner.  die  :lu':T  f:gn  it ; 1 v-lll  defend  mvfblf. 
With  that  be  g«K»  out  at  the  Door  : S.v.or  Sft’.r,  Pray  go  to  the  Door 
with  him  : No,  Lid  1,  the  Villain  hath  1 . United  me. " f then  went  to 
Mr.  Bcntiy,  and  told  himvin  confidence  < 1 tcrecy,  vvljicli  lie  preimiftd, 
that  Sir  (j targe  Red  and  1 had  agreed  to  1 t upon  the  Coall  of  Hollo'd. 
Pray,  Sir,  laid  1,  go  along  with  me  in  the  Street,  for  they  go  in  Cluftcrt, 


T . - Challenge4a|id 

at  the  'pmc.of-thc  Afiault;  and  I underftood  he  was  in  a Coach  atTcft 
o'Clock  at  Night,  when  Mr.  Dtnnv  challenged  me  out. 

Cam.  Queen.  Did  Mr,  Britton  ufc  any  Words  about  faving  vour  Life 
or  Honour  ? 

Mr.  Co  Up.  Yes;  he  faid.  It  was  all  l bad  tofayemy  Life,  to  fign  th.A 
Paper. 

I-  C.  y.  Who  faid  fo  ? 

Mr.  Ctiep j.  Mr.  Bntur,  my  Lord,  Sunday  Morning,  stout  an  L’cur  ri.l 
a half  after  1 had  been  with  Sir  Getrg,  Jt-oL 
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Coun.  Qu  ten.  And  when  you  refilled  it,  what  did  he  fay  then  ? 

Mr.  Colep.  Says  he,  the  Quarrel  is  publick  in  its  Nature,  Sir 
Gorge  Rook  is  the  Flower  of  Kent , and  there  are  above  Twenty  Friends 
depending  upon  him;  and,  fays  he.  Come  out,  I will  fland  by  him. 

I told  him,  it  was  unworthy  of  him  to  tender  fuch  a Paper,  and  I would 
lofe  the  lafl  Drop  of  my  Blood  before  I would  fign  it. 

€ren.  Qt/e/n.  What  did  he  fay  then  ? 

Mr.  Colep.  Then,  fays  he,  you’ll  be  infulted. 

L.  C.  J.  Then  you  did  not  hear  Mr.  Alerriam  fay  any  thing,  or 
do  any  thing? 

Mr.  Colep.  Yes,  mV  Lord,  I faw  him  make  a Motion,  when  Mr. 
DernvJ  faid.  Here  is  Mr.  AJerriam,  and  I have  another  Friend  hard  by  : 
And  after  the  Scuffle  was  over,  I met  Mr.  Britton  hard  by. 

L.  C.  'J . How  far  r Mr.  Coltp.  It  was  near  ’Temple-Bar . 

L.  C.  J.  This  Side,  or  the  other  ? 

Mr.  Colep.  Juft  this  Side,  coming  through  as  it  were.  I was  firft  over- 
taken by  Mr.  Denew  near  St.  Clement’s  Church. 

L.  C.J.  What  Time  of  the  Day  was  this  ? 

Mr.  Colep.  It  was  during  the  Time  of  Divine  Service. 

L.  C.  'J.  Where  were  you  going  ? 

Mr.  Colep.  My  Lord,  1 am  a Man,  as  other  Men  are  ; I thought  my- 
felf  mod  barbaroufly  ufed,  and  lincc  I had  made  this  Agreement  with 
Sir  George  Unit,  to  give  him  Satisfaction  upon  the  Coaft  of  Holland, 

I went  to  tell  Mr.  Britton , that  if  he  would  go  over  with  Sir  George  Rook, 

I would  (peak  with  him  after  I had  fpoke  with  Sir  George  Rook. 

L:C.  J.  I a Ik  you  where  you  were  going  then  ? 

Mr.  Colep.  I was  going  from  my  Lodging  to  beyond  St.Clement’s  Church. 

L-  C.  y.  U pon  what  Occafion  ? 

Mr.  Colep.  My  Lord,  to  fpeak  with  Mr.  Britton. 

L.  C.y.  Did  he  lodge  thereabouts  ? 

Mr.  Colep.  Yes,  my  Lord,  I think  in  BofweU-Court.  I was  in  fo 
much  Paflion,  that  as  I went,  I felt  not  the  Ground  that  I trod  upon. 

Coun.  Queen.  How  foon  after  Mr.  Britton  was  gone  from  you  did  you 
go  out? Mr.  Coltp.  Immediately. 

Coun.  Queen.  How  loon  after  that  did  you  fee  Mr.  Denew  ? 

Mr.  Coltp.  Immediately  he  overtook  me. 

L.  C.  y.  What  need  had  you  to  go  after  Mr.  Britton  ? You  had  feen 
him  juft  before  at  your  Chambers  ; you  fay  you  went  to  fpeak  with  Mr. 
Britton ; you  fay  he  was  juft  before  at  your  Lodgings;  Why  did  you 
not  tell  him  fo  then  ? 

Mr.  Colep.  My  Lord,  my  Paflion  began  to  rife  afterwards,  upon  the 
Reflection. 

L.  C.  y.  Had  you  not  told  him  as  much  before  ? 

Mr.  Colep.  Yes,  my  Lord;  but  I had  not  bid  him  prepare  to  go, 
and  that  I would  take  him  after  Sir  George  Rook  in  Holland. 

L.  C.  y.  Did  you  intend  to  tell  him,  that  you  would  meet  with  him 
in  Holland,  and  deal  with  him  after  Sir  George  Rook? — Mr.  Colep.  1 did  fo. 

L.C.y.  Did  you  go  after  Mr  .Britton,  to  attack  him  immediately  ? 
Or  only  to  tell  him,  that  after  you  had  difeharged  yourfelf  of  your  En- 
gagement with  Sir  George  Rook,  you  would  engage  with  him  ? 

Mr.  Colep.  Yes,  my  Lord  : But  always  on  the  defenfive  Part  here. 

Coun.  Queen.  How  far  from  your  Lodgings  did  Mr.  Denew  (land  ? 

Mr.  Colep.  I lodge  in  Cecil-Street , and  he  overtook  me  about  St.  Cle- 
ment's Church ; and  he  run.  Mr.  AJerriam  was  with  him  at  that  Time,  and 
he  pointed  at  him  as  another ; I apprehended  Mr.  AJerriam  to  be  oneof  them. 

Coun.  Queen.  Was  he  there  the  firft  Day  Mr.  Denew  came  to  you  ? 

Mr.  Colep.  Yes,  the  firft  Day. 

L-  C.  J.  Did  Mr.  Metriam  lay  any. thing  to  you  ? 

Mr.  Coltp.  No,  ray  Lord. 

L.  C.  y.  Did  he  hear  what  Mr.  Denew  faid  to  you  ? 

Mr.  Colep.  Yes,  my  Lord,  at  the  Time  of  the  Afiault. 

L.  C.  y.  But  the  firft  Time  ? 

Mr.  Colep.  No,  my  Lord  ; he  gave  me  a wifliful  Look  at  going  into 
the  Coffee- Houfe. 

Coun.  Queen.  Did  he  lay  his  Hand  upon  his  Sword,  or  any  thing  ? 

Mr.  Colep.  No  ; I believe  not. 

Coun.  Def.  That  is  not  fair : Pray,  Sir,  be  pleafed  to  ar.f.vcr  me  a 
Queftion  or  two.  You  fay  you  was  going  to  Mr.  Britton’s,  Was  it  not 
with  a Dcfign  to  challenge  him  ? You  fay  likcwile,  Your  Paflion  was  fo 
high,  you  did  not  well  conceive  what  you  did.  Did  you  not  dcfign  to 
challenge  him  then  ? 

Mr.  Colep.  No;  neither  to  challenge,  nor  to  quarrel  with  him  in- 
ftantly.  But  I told  Sir  George  Rook,  at  parting;,  that  I hoped  he  would 
change  his  Refolution  ; but,  laid  I,  if  you  perfift  in  it,  I will  wait  upon 
you  ; and  if  he  would  perfilt  ill  the  Refolution,  then  I thought,  that  fince 
Mr.  Britton  had  ufed  me  in  this  Manner,  lie  was  filter  than'  another,  that 
was  an  innocent  Pcrfon. 

Coun.  Def.  I think  you  fay  you  had  a Challenge  from  Sir  George  Rook ; 
Was  it  in  Writing,  or  by  Word  of  Mouth ' 

Mr.  Colep.  By  Word  of  Mouth,  by  Mr.  Deirew. 

Coun.  Def.  You  fay,  Mr.  Denew  overtook  you  by  St.  Clement’s ; Do 
you  apprehend  that  they  came  thither  to  meet  with  you  ? 

Mr.  Colep.  I apprehended  it  wherever  I went;  1 looked  to  be  attacked 
in  the  Street,  and  lo  I told  Mr.  Bently,  and  defired  him  to  be  with  me,  and 
take  Notice,  that  I was  upon  theDefenfive,  for  there  will  be  Swords  drawn. 

Coun.  Def.  You  fay  you  lodged  in  Cecil-Street  ? How  could  you  think 
to  meet  them  there ? Did  you  think  they  would  lie  in  wait? 

Mr.  C.hp.  Yes,  and  that  they  were  waiting  for  me  every  where 
When  I arofe  in  the  Morning,  and  looked  from  my  Lodgings.  I faw 
fome  Pcrfons  ftand  at  the  End  of  Cecil-Strcet,  and  bob,  and  run:  Thefe 
I apprehended  were  Setters. 

Coun.  Def.  Mr.  Cilepeper,  the  21  ft,  you  fay,  was  the  firft  Time  that 
you  had  any  Difcourfe  with  thefe  People,  Did  you  not  fend  to  Mr.  Denew 
to  to  come  to  your  Chamber  r Mr.  Colep.  No. 

Coun.  Def.  At  Eleven  o’clock. 

Mr.  Colep.  No ; faid  I,  if  I Ihould  out-ftay  my  Hour,  coroe  at  Eleven 
to  my  Chamber-,  and  accordingly  he  came:  My  Reafon  was,  I found  he 
would  make  a Quarrel  of  it,  if  1 di&ppointed  him  but  a Moment. 

Coun.  Def.  Did  you  not  fend  your  Servant  for  him  ? 

Mr.  Colep.  No,  I fent  my  Servant  to  the  Cofiec-Houfc,  to  fee  whe- 
ther he  was  there. 

Coun.  Def.  Did  you  not  fend  for  Mr.  Britton  ? 


Mr.  Colep.  No,  I believe  my  Sifter  did ; (he  thought  him  to  be  a 
Peace-maker,  as  he  pretended  himfelf  to  be. 

Coun.  Def.  Give  me  Leave  to  alk  you  one  Queftion : You  fav  you 
were  in  great  Paflion,  you  thought  yourfelf  likely  to  be  attack'd.  Why 
then  did  you  go  out  that  Morning  to  Mr.  Britton’s  ? 

Mr.  Colep.  I have  given  you  an  Account  of  that  already  I was  pro- 
voked more  than  human  Nature  could  bear. 

L.C.y.  He  fays,  that  what  Mr.  Britton  had  offered  to  him ; made 
him  to  be  further  enraged,  and  went  after  him  to  acquaint  him,  that  after 
he  had  difengaged  Sir  George  Rook,  he  would  engage  with  him. 

Mr.  Colep.  I don’t  know  what  I Ihould  have  faid  to  him  ; but  thofe, 
my  Lord,  were  my  prefent  Thoughts. 

Csun.  Def.  When  Mr.  Dtr.au  met  with  you,  Were  there  not  fome 
hard  Words  that  palled  between  you  Two  ? 

Mr.  Coltp.  No,  not  any  on  my  Part. 

Coun.  Def.  Did  you  not  give  him  fome  abufive  Language  ? 

Mr.  Colep.  I did  not.  Sir  ; he  called  me  Scoundrel  and  Rafcal,  bat  I 
made  no  Return  to  him. 

Coun.  Def.  But  when  he  came  to  your  Chamber  at  Ten  o’Clock  at 
Night,  did  you  not  tell  him  that  you  had  been  at  Sir  George  R.ok’s.  and  that 
he  had  ufeil  you  like  a Scoundrel ; and  that  you  believed  him  to  be  like  him? 

Mr.  Coltp.  No,  nothing  of  that : I have  not  feen  Sir  George  Rook,  I 
faid,  and  1 believe  he  denied  himfelf.  * 

Coun.  Def.  Pray,  Mr.  Colepeper,  the  firft  Time  Mr.  Denew,  you  faid, 
faid  nothing  that  was  uncivil  to  you  : Then  he  only  fairly  delivered  to 
you  a M ullage. 

Mr. Colep.  And  that  Sir  George  Rook  had  Friends;  and,  that  there 
would  be  a Way  found  out  for  that. 

Conn.  Def.  What  fort  of  Reputation  had  Mr.  Britton  ? Is  he  ufed  to 
fight  Duels  ? Is  he  famous  for  Duelling  ? 

Mr.  Colep.  I know  nothing  of  him  : He  is  my  Country-man,  but  I 
live  a great  Way  from  him. 

Coun.  Def.  What  Age  is  he  of? 

Mr.  Colep.  He  is  an  able,  ftrong  Man  of  his  Age : He  is  in  Court, 
you  may  fee  him. 

Coun.  Def.  I afk  you,  on  your  Oath,  upon  the  Time  you  admit  he, 
Mr.  Denew,  was  civil,  did  he  give  any  Reflections  at  firft? 

Mr.  Coltp.  He  did  not  call  me  fcoundrcl  and  Rafcal  the  firft  Time. 

Coun.  Def.  You  admit,  the  firft  Time  he  was  civil  ? 

Mr.  Colep.  No,  Sir,  he  gave  me  feveral  Reflections,  but  did  not  call 
me  Scoundrel  and  Ralcal  at  the  firft. 

L.C.y.  Who  did  not? 

Mr.  Colep.  Mr.  Denew  did  not,  at  the  firft  Time. 

L.  C.  'J.  Did  he  ever  call  you  fo  ? 

Mr.  Colep.  Yes,  my  Lord,  at  the  Time  of  the  Affault. 

Coun.  Def.  Which  call  you  the  fecond  Time  ? 

Mr.  Colep.  When  he  came  to  my  Chamber  at  Eleven  o’Clock  in  the 
Morning,  that  was  the  fecond  Time,  then  he  would  quarrel  with  me, 
becaufc,  as  he  faid,  I difappointed  Sir  George  Rook. 

L.  C.  y.  When  was  this? 

Mr.  Colep.  Saturday  Morning,  at  n o’Clock. 

Conn  Def.  You  fay  he  went  away  fatisfied  ? 

Mr.  Colep.  I do  not  fay  he  was  fatisfied. 

Coun.  Def.  I afk  you  upon  your  Oath,  the  third  Time,  Whether  there 
was  not  angry  Words  on  both  Sides  ? You  gave  him  reproachful  Lan- 
guage, and  a iked  him  what  he  had  to  do  there  at  Ten  o’Clock  at  Night? 

I think  this  was 

Mr.  Colep.  There  was  none  on  my  Side:  He  faid  that  we  might  end  it: 

I faid  I had  been  with  Sir  George  Rook,  and  1 was  of  Opinion  that  he  was 
at  home,  and  deny’d  himfelf. 

L.  C.  y.  That  was  Sunday  Morning. 

Mr.  Coltp.  No,  my  Lord,  I had  been  there  Saturday  Afternoon,  and 
they  faid  he  was  not  at  home  then  : This  Gentleman  afked,  Whether  1 
did  not,  at  io  o’Clock  at  Night,  give  Mr.  Denew  hard  Words?  I faid.  No. 

Coun.  Def.  Did  he  quarrel  with  you  on  his  own  Account  ? 

Mr.  Colep.  No,  he  declared  it  was  upon  Sir  George  Root's  Account ; 
and  faid  he  would  take  the  Quarrel  upon  himfelf. 

Coun.  Def.  The  third  Time  I thought  you  faid  he  quarrelled  with 
you  upon  his  own  Account  ? 

Mr.  Colep.  Yes,  on  Sunday-,  then  I fpread  my  Hands  out,  I afked  him 
what  Quarrel  he  had  with  me  ? Said  I,  What  is  your  Quarrel  with  me  ? 
Says  he.  You  fpread  your  Hands  out  thus,,  and  fpoke  foo  loud. 

Coun,  Def.  Was  that  all  ? 

Mr.  Colep.  Yes  : Then  I afked  him,  /aid  I,  Sir,  is  this  a Reafon  you 
mud  fhed  my  Blood,  or  put  me  under  the  Neceffity  of  fhedding  yours  ? 

L.  C.  y.  When  was  that  ? 

Mr.  Colep.  On  Sunday  Morning,  when  he  overtook  me. 

Coun.  Def.  The  Queftion  I would  alk  you  is  this;  You  have  faid. 
Sir,  that  Mr.  Denew  overtook  you  by  Little  Drury-Lam  End  ? 

Mr.  Coltp.  No,  Sir,  he  overtook  me  behind  St.  Clement’s  Church. 

Coun.  Def.  Then,  pray.  Sir,  when  you  had  fome  Parley  with  him,  I 
would  alk  you  upon  Oath,  who  drew  the  Jirft  Sword  ? 

Coun.  Plaint.  He  told  you  that  before. 

L.  C.  y.  He  has  told  you  the  Manner’bf  it.  * 

Mr-  Colep.  I’ll  tell  you  again  : Says  I,  you  have  Skill  in  Fencing, 
that  is  enough ; you  muft  lay  down  your  Cane : With  that,  he  took  up 
his  Cane  to  ftrike,  I then  ftepped  back  to  draw,  and  he  was  flower  than 
I,  becaufc  his  Cane  hindered  itim. 

Coun.  Def.  Then  who  made  the  firft  Pafs  ? • 

Mr.  Coltp.  I cannot  tell ; I flood  my  Ground,  he  came  up  at  me. 

Coun.  Def.  I thought  you  faid  you  made  the  firft  Pafs  at  Mr.  Denew. 

L.  C.  y.  He  told  you  the  Manner:  He  faid  he  drew  his  Sword,  -and 
went  back,  and  Mr.  Denew  coxae  up  to  him. 

Coun.  Def.  I would  know  who  made  the  firft  Pals  ? You  fay  you 
threw  your  Hat  at  him. 

Mr.  Colep.  Yes,  I did  afterwards. 

Coun.  Def.  But  was  it  not  you  that  made^the  firft  Pafs  ? 

Mr.  Colep.  Indeed  I cannot  tell ; if  there  was  any  Advantage,  I be- 
lieve 1 might  take  it. 

Coun.  Def.  Where  was  the  Place  propofed  for  your  Fighting  with  Mr. 
Denew? 

Count.  Plaint . There  was  no  Place  ; he  way-laid  him. 

+ Mr.  Colep. 
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Mr.  G-  'r/i.  He  kept  dr.!;  tn  me,  and  would  not  let  me  ftir  a Foot  from 
him  ; but  f did  not  intend  to run  away  from  him. 

Cs  an.  Dtf.  But  you  fa  id  you  defign’d  to  meet  Sir  George  Rook  in  Holland. 
Mr.  Cite,'.  Yes. 

Ctui.  Dtf  Then  how  came  it  to  pals  you  did  not  meet  him  ? 

M r.  Cottf>.  Because  1 think  Sir  George  Kook  had  not  tiled  me  as  a Gentle- 
man ; and  1 don’t  think  tnyfclf  oblig’d  to  obferve  Rules  of  Honour  with 
him- 

Co nn.  Plaint.  That  is  not  fair. 

Coun.  Dtf.  Had  not  Mr.  Denew  his  Cane  in  his  Hand,  when  he  fought 
you  r 

Mr  Co/ep.  Yes  ; I am  glad  youalk  me  that  Queflion  : He  held  his  Cane 
jn  his  Left  Hand,  and  I found  it  inconvenient  in  my  PafEng  j.  find  1, 
Cowird,  lay  down  your  Cane,  but  he  kept  it  in  h;s  Hand  ; but  Enghjh 
Peopl  • love  fair  Play,  and  thole  that  ftooJ  behind  him,  cry’d  out,  Laydown 
vour  Cane;  and  then  he  fumbled  to  lay  down  his  Cane,  and  I threw  my 
Peruke  at  him,  and  made  a Pafs  at  him  : This  after  four  or  five  Paffss.  | 
Cain.  Dtf.  1 beg  the  Favour  of  you  to  alk  you  one  Qucftion,  You  fay 
the  Place  yotl  faw  Mr.  Denew  firlb  was  the  Toy-Shop? 

Mr.  Ce'Up.  Yes. 

Cam.  Dtf  Is  it  not  an  ufual  Place  where  Gentlemen  ufed  to  ftand  ? 

Mr.  C Up.  Yes. 

Court.  Plaint.  When  you  were  going  along  the  Back-ftde  of  St.  Cle-  j 
meat's  Church,  I alk  you  in  what  Manner  did  Mr.  Denew  come  after  you  ? . 
Did  he  walk  very  fall,  or  run  ? — Mr.  Coltjr.  -He  run. 

C un.  Queen.  Did  Mr.  Mer riant  run  ? 

Mr.  CoUp.  1 did  not  fee  him  till  he  came  up  to  me. 

C tin.  Df.  I alk  vou  this  ; At  the  Time  you  drew  your  Sword,  did  he 
offer  to  flrikr  at  you  firlt? 

L.  C,  J.  Has  he  not  told  you  plainly? 

Mrs.  Steed  fworn. 

Coun.  Plaint.  Pray,  Madam,  will  you  be  pleas’d  to  acquaint  my  Lord 
and  the  Jury  what  you  know  concerning  this  Matter,  and  what  pafs’d 
between  your  Brother,  Mr.  Colepeper , and  Mr.  Denew,  at  his  full  coming 

to  him  ? Mrs.  Steed.  On  the  21ft  of  Augujl 

Ceun.  Qtieen.  Speak  as  loud  as  you  can. 

Mis.  Steed.  On  the  gift  of  Augujl,  my  Lord,  I went  to  the  Temple  to 
my  Brother’s  Chamber,  to  go  along  with  me  into  the  Country,  according 
to  his  own  Appointment,  and  my  Brother  was  not  at  all  ready,  at  which  1 
was  mightily  furprifed  ; but  my  Brother  was  referved  to  me,  and  I could 
not  tell  the  Rcafon  ; I was  loth  to  leave  him  in  Town,  becaul’e  he  had 
fcvcral  Intimations  in  the  Country,  that  he  was  mightily  enquired  after : 
So  that,  at  length,  I did  fife  ic  out,  that  there  was  fome  Danger  in  the  Cafe ; 
and  fent  my  Coach  and  Equipage  to  Mr.  Steed  into  the  Country,  that  he 
might  not  come  up  to  expofe  himfelf  to  Danger  too  : At  length,  while  J 
was  at  my  Bioiher’sChambcr,  about  1 1 o’Clock,  aGentlcman  came  to  the 
Door,  whom  1 fince  underftood  to-be  Mr.  Denew,  and  though  1 could  not 
hear  diftinclly  what  he  faid,  but  fomething  about  Hours,  punctual  in  Hours, 
and  preeije  in  'Time-,  my  Brother  anfwer’d,  That  he  had  a Kcfpedt  to  Sir 
George  Rook,  and  Sir  Jacob  Banks,  on  the  Account  of  the  Ladies  they  had 
married,  and  thcFamily  he  had  married  into,  and  never  meant  him  Wrong. 

Court.  Plaint.  Say  that  again,  what  your  Brother  faid  to  Mr.  Denew  in 
relation  to  Sir  George  Rook. 

Mrs.  Steed.  I heard  him  fay  he  had  Rcfpcdt  for  them  on  the  Account  of 
th-  Ladies  they  had  married ; and  never  had  the  leaft  Intention  to  af- 
front or  wrong  them. 

Court.  Plaint.  What  faid  Mr.  Denew  to  the  Matter  ? 

Mrs.  Steed.  I do  not  know,  l know  no  farther  at  the  Temple.  We  went 
afterwards  to  Call-Street,  and  my  Brother  fent  a Letter  to  Sir  George 
Rook,  and  the  Mcffige  that  was  brought  back,  was.  That  he  expected  hiui 
at  his  Houfe,  or  would  fend  immediately  after  him;  and  quickly  after,  Mr. 
Denew  came,  and  iny  Brother  was  gone  out;  then  I thought  it  would  be 
Time  well  I'pent  to  have  Mr.  Dr  ew  in  my  Lodging  : Of  myfelf  I fancy’d, 
that  while  mv  Brother  was  abroad,  he  would  come.  1 knew  my  Brother 
was  at  Tom' s Coffee-  Houfe  in  Covent-Garden,  and  1 fcnc  my  Brother 
Word,  Mr.  Denew  was  with  me  : I alk’d  him  if  he  wanted  to  fpcak  with 
Mr.  Steed , my  Hulband  ? He  faid.  No,  it  was  with  Mr.  Colepeper,  him  he 
wanted  to  fpcak  to : I laid  I had  fent  to  him,  and  foon  after  Mr.  Denew  want- 
ed to  be  gone  ; and  I laid.  It  will  make  but  a Comedy  of  Errors  to  go  when 
I had  fent  and  expected  him  to  return;  foMr.  Denew,  after  fome  Time  fpent, 
went  zwav  : He  laid.  There  was  but  one  Coffec-Houfe  in  the  Strand,  and 
there  he  was  to  be  fpoken  with.  Juft  after  he  was  gone,  I went  to  feek  after 
my  Brother,  and  juft  as  I was  taking  Coach  with  Mrs.  H.trlatkenden , Mr. 
Britton  came,  and  alk’d  after  my  Brother,  Whether  he  was  thcre,^  or  at 
the  Temple  ? ! promis’d  he  fhould  know  where  he  was  ; fo  I took  Coach; 
and  when  I could  not  find  my  Brother,  I return’d.  My  Brother  came  to 
iiiy  Lodgings,  with  Mr.  Cumin,  a French  Gentleman,  who  fpcaks  EngUJb 
very  ill,  about  dark  ;'snd  a little  while  after,  my  Brother  fent  to  Mr.  Denew, 
to  the  Coffce-Houfe  where  he  had  appointed,  and  Mr.  Denew  came  in  a 
Coach,  and  came  up  into  the  Dining-Room  ; fays  he,  Mr.  Colepeper,  I muft 
fpeak  with  you  in  private  : Says  he.  Yon  may  fpeak  here  : No.  fays  Mr. 
Denew.  vou  muft  come  out : Says  my  Brother,  I have  been  with  Sir  George 
Ro.k,  and  I coulJ  not  find  him  ; either  he  denied  himfelf,  or  was  not  at 
Home : Says  Mr.  Denew,  That  lhall  not  ferve  your  Turn  ; let  us  make 
an  End  of  it  now:  Says  he.  Come  out ; God  I will  have  you  out ; God 
1 will  have  vou  out.  "There  was  a Multiplicity  of  Wotds,  but  my  Brother 
was  civil  and  inoffenfi-.e  all  the  while;  and  Mr.  Denew  menaced  fomewhat 
u on  the  Stairs,  and  went  off.  The  next  Morning  my  Brother  arofe 
virv  early,  and,  contrary  to  my  Defir*  very  much,  he  went  to  wait  upon 
Sir" George  Rati  I was  full  of  Terror  at  that,  and  thought  of  nothing 

eife  but  to  get  Surgeons  to  heal  the  Wounds  and  Stabs.  1 knew  nothing 
how  Matters  went ; fo  my  Brother  return’d,  and  about  Nine  or  Ten  Mr. 
Britten  came  again. 

L-C.J.  Where? 

Mrs.  Steel.  To  my  Brother’s  and  my  Lodgings  in  Ceeil-Street ; and  he 
enquinn1'  over  Night  for  my  Brother,  and  not  finding  him,  and  doubting 
whether  he  would  he  at  the  Temple,  or  at  Cecil-Street,  I fent  a Meficogcr 
to  tell  him  he  was  at  Cecil- Street,  and  I thought  him  to  be  a Mediator,  or 
c!fe  i Ciould  not  have  introduced  him  to  my  Brother-,  fo  when  he  came 
in  It  defir- ! tnat  Mr.  Bently , and  we  Women  would  withdiaw. 

* Vou  VIII. 


Coun.  Queen.  Who  defired  this  r 

Mrs.  Sued.  Mr.  Britton  defired  the  Women  to  withdraw,  of  whom  I 
was  one.  Mrs.  Harlackenden  and  I llood  at  the  Door,  to  hear  what  we 
could,  beine  very  inquifttive  in  fo  horrid  a Cafe  ; and  1 heard  them  read 
fomething,  but  what  that  was  I could  not  tell,  but  my  Brother  told  me 
fince,  it  was  Colonel  Seymour's  Affidavit. 

L.  C.  J.  Where  was  all  this  ? 

Mrs,  Steed.  At  Cecil-Street,  about  Nine  o’Clock  a Sunday  Morning  t I 
heard  him  pretend  to  be  a Mediator;  he  laid  he  was  a Mediator, and  that 
he  had  a Paper,  which  if  my  Brother  would  lien,  all  would  be  well ; and 
if  he  would  prel’crvc  himfelf  he  muft  fign  it ; I did  not  hear  what  the  Pa- 
per was,  but  my  Brother  told  him,  that  was  unworthy  of  him,  as  a Me- 
diator, to  tender  to  him  fuch  a Paper,  which  he  look’d  upon  as  ignomi- 
nious, and  would  rather  die  than  fign  it : Then,  fays  he,  you'll  be  infull- 
ed  ; then,  fays  my  Brother,  I (hall  defend  myfelf. 

Court.  Queen.  What  did  he  fay  then  ? 

Mis.  Steed.  He  faid,  Sir  George  Rook  was  the  Flower  of  Kent , and  the 
Quarrel  was  of  a publick  Nature  ; and  for  his  Part,  he  would  ftand  anJ 
fall  by  him,  and  fo  would  Twenty  more. 

Coun.  Queen.  Did  he  talk  of  any  Confultation  he  had  ? 

Mrs.  Steed.  He  faid  he  would  Hand  and  fall  by  him,  and  fo  would  T wen- 
ty  more. 

Ceun.  Df.  I hope  you  will  not  put  Qucftions  in  her  Moutfi. 

Another  for  Def.  Vou  do  not  alk  fair  Queftions. 

L.  C.  J-  She  has  anfwcr’d  very  fair;  pray  don't  quarrel. 

Ceun.  Queen.  What  did  lie  fay  farther  ? 

Mrs.  Steed.  Mr.  Britton  came  to  the  Door,  he  bid  my  Brother  not  to  be 
in  a Paffion ; I wondered  be  defired  my  Brother  not  to  be  in  a Paffion  : 
Said  I to  my  Brother,  Will  you  nor  go  to  the  Stairs  with  him  ? Says 
he,  A Villain,  he  has  challeng'd  me  out. 

Coun.  Qtitcn.  What  time  of  the  Day  was  this? 

Mrs.  Steed.  About  9 or  10  o’Clock. 

Coun.  Qtieen.  When  did  your  Brother  go  out  ? 

Mrs.  Steed.  He  wen!  out  immediately  after  that,  and  told  me  he  was  go- 
.ng  to  drink  a Difli  of  Coffee  : I was  full  of  Concent,  for  Mr.  Denew  over 
Night  had  challeng’d  my  Brother  out,  and  faid  he  had  a Friend  below  in 
a Hackney  Coach. 

Coun.  Queen.  Who  faid  fo  ? 

Mrs.  Steed.  Mr.  Denew  faid  he  had  a Man  in  the  Coach  below;  a 
Friend  he  had  too,  as  well  as  my  Brother. 

L-  C.  J.  Where  was  this  ? 

Mrs.  Steed.  It  was  at  my  Lodging  in  Cecil-Street. 

L.C.J.  Indeed  I miftook,  fori  thought  it  was  at  Mr.  Colepeper 's 
Chamber. 

Mrs.  Steed.  No,  my  Lord  ; it  was  in  Cecil-Street , and  when  Mr.  Brit- 
ten was  going : Said  I,  brother,  do  not  you  attend  him  to  the  Stairs  ? as 
I thought  in  point  of  Civility  he  ought  to  do : Says  my  Brother,  a Vil- 
lain, he  has  juft  now  challenged  me  out. 

L.  C.  J.  Who  faid  fo  ?— Mrs.  Steed.  My  Brother  faid  I'o. 

L.  C.  J.  Who  did  he  fay  was  a Villain  ? 

Mrs.  Steed.  My  Lord,  I faid  to  my  Brother,  Why  do  not  you  wait  on 
Mr.  Britton  to  the  Stairs  ? Says  my  Brother,  a Villain,  he  has  challeng’d 

Coun.  Queen.  Pray  give  an  Account  of  what  pafs’d  over  Night  between 
you  and  your  Brother. 

Mrs.  Steed.  I have  fpoken  to  it  already  ; if  you  will  have  it  again,  I will 
repeat  it. 

L.  C.  J.  She  hath  faid  it : Have  you  any  more,  Madam  ? 

Mrs.  Steed.  1 have  done  with  that,  my  Lord.  Juft  after  Mr.  Britton 
had  left  my  Brother,  Mr.  Beutly,  an  honeft  Gentleman  and  Friend  of  ours, 
went  out  with  my  Brother,  and  quickly  return’d,  and  told  me  of  the  Afiault 
my  Brother  had  had  in  the  Strand ; and  that  Mr.  Mtrriam  had  faid,  my 
Brother  had  been  too  free  in  his  Tongue  with  Sir  George  Rook. 

Coun.  Df.  You  fay,  your  Brother  faid,  the  Villain  challeng’d  me ; but 
you  did  not  hear  Mr.  Britton  make  any  Challenge  at  all  ? 

Mrs.  Sued.  He  faid  he  would  ftand  and  fall  by  Sir  George  Rook. 

L.  C.J.  He  faid  he  would  be  infulted  ; that  he  would  ftand  and  fall  with 
him. 

Coun.  Queen.  And  that  Twenty  more  were  engag’d  ; that  they  would 
make  an  End  of  it  now. 

Coun.  Def.  Madam,  you  were  pleas’d  to  fay,  you  apprehended  Mr. 
Bri  ton  to  be  a Mediator  : Pray,  wiiar  Rcafon  had  you  for  thinking  fo  ? 

Mrs.  Speed.  Bccaufe,  Sir,  he  had  been,  when  I was  a Child,  with  my 
Father  very  civilly  entertain’d  and  he  was  a Man  more  in  Years,  I 
, thought,  than  to  undertake  fuch  a Bully-Affair. 

] Conn.  Def.  Then  pray,  do  you  know  any  thing  of  Mr.  Britton's  being 
I fenr  for  to  make  up  this  ? 

Mrs.  Ste.d.  I myfelf  lent  for  him  by  my  Brother's  Servant,  bccaufe  he 
defired  the  Night  before  to  know  where  my  Brother  was. 

L.  C.  J.  When  did  he  come  to  you  ? 

[ Mrs.  Steed.  My  Lord,  he  came  Saturday  in  the  Afternoon,  to  know 
I whether  my  Brother  was  to  be  fpoken  with  at  the  Temple,  or  C.cil-Stre.t, 
or  where  : I told  him  he  fhould  know  if  he  had  a mind  to  it  ; and  ap- 
prehending him  to  be  a Mediator,  1 fent  to  him. 

Coun.  Df.  In  whofc  Name  did  you  fend  to  him  ? 

Mrs.  Steed.  1 did  not  mention  any  Name,  but  that  my  Brother  was  now 
in  Ceeil-Street. 


Coun.  Df.  Did  you  yourfrlf  fend,  or  know  of  his  being  fent  for  more 
than  once,  or  how  f — Mrs.  Steed.  Never,  1 dare  fay,  but  that  one  Time. 

Coun.  Qtieen.  I would  only  alk  you  this  Qucftion,  Was  there  any  Talk 
of  making  an  End  ? — Mrs.  Sired.  Yes. 

Coun.  Queen.  I only  afk  you  this,  at  the  Time  he  refufed  the  Paper,  did 
he  talk  of  making  an' End  of  it  ? 

Mrs.  Steed.  He  faul,  they  might  make  an  End  of  it  now  ; it  was  not  fo 
pefitiveas  Come  and  fight;  but  that  he  would  makeanEndof  ic  now- 

L-  C.  J.  Make  an  End  of  it  now.  Who  laid  fo? 

Mrs.  Steed.  Mr.  Britton. 

Cou<.  Def.  What  did  you  mean  bv  that  ? Your  Brother  did  nor  under- 
ftand  him  fo  ; he  thought  that  if  your  Brother  would  fign  that  Paper,  that 
that  would  make  a fpvedy  End. 

B b Mrs.  Ste.d. 
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Mr?.  Stiff/.  I Carnot  Jrfeant  upon  his  Meaning  ; his  Terms  were  high,  | 
an.!  I believe  ir  wight  be  fighting,  and  fo  I took  to  be  his  Meaning  of  hi=  ’ 
making  an  End  of  it. 

Coun.  Queen.  Did  he  talk  any  thing  of  a Friend,  then  at  the  Time 
that  lie  faiJ  Ke  would  make  an  End  of  it  ? Did  he  talk  of  having  a Friend  ? 

Mrs.  Stud,  Ko,  he  did  not. 

* Mrs.  ffarh.citnd.il  Sworn. 

Cum.  Queen.  Madam,  will  you  acquaint  my  Lord,  and  the  Jury, 
what  you  know  concerning  this  Matter  of  Mr.  Denrw  and  Mr.  Golipeper , 
what  you  know  of  the  win  !e  Matter? 

Mrs.  Harl.  Saturday,  betwixt  Five  and  Six  o'Clock,  there  came  a 
Gentleman  into  mv  Houle  in  Cedi-Street. 

L.  C.  J.  Pray,  (peak  out. 

Mrs.  fieri.  My  Lotd,  Saturday , betwixt  Five  and  Six  o'Clock,  there 
came  a Gentleman  to  my  Houfe  in  Cecil- Street,  where  Mr.  Colepeper  and 
this  Lady  lodg’d  j l alk'd  who  he  was?  I was  not  in  the  Room,  bu:  I 
law  him  ; flu  laid  it  was  one  Mr.  Denew  ; my  Lord,  he  (laid  and  walk’d 
about  about  Half  an  Hour,  and  then  went  away  again  : After  this,  we 
thought,  my  Lord,  that  Mr.  Cclepeper  was  then  with  Sir  George  ReJ ; 
going  about  Five  o’Clock  fiom  my  Houfe,  to  wait  upon  Sir  George  Rock, 
my  Coulin  and  1 being  apprehcnlivc  of  what  might  follow,  we  lent  for  a 
Hackr.cy  Coach  to  get  a Surgeon,  thinking  he  might  be  engag’d  in  a Duel 
with  >ir  G.orge  Rocs ; and  juft  as  wc  were  going,  Mr.  Britton  came  up  to 
the  Door;  Mrs.  Steed  made  a Curtfey  to  him,  and  find,  your  Servant,  Mr. 
Briton ; and  lie,  your  Set  vant,  Madam  : Where,  fays  he,  is  Mr.  Cclepeper  ? 

I do  not  know,  faysflie:  Docs  he  lodge  here  ? Yes,  laid  Ihe,  he  is  here 
fonietiir.es  : She  fai  j Ihe  did  no!  know  whether  he  was  at  the  Tempi*  at  his 
Chamber?;  irr.medi.iely  he  went  away  in  a Hackney  Coach  ; we  could 
not  hear  of  Mr.  Cofrpiper,  and  wc  came  home  again : About  an  Hour  af- 
ter Mr.  Co  efepir  came  in. 

Coun.  Queen.  When  was  this  ? 

Mrs.  Hail.  This  was  Saturday  the  21ft  of  Augufi,  Mr.  Colepeper  came 
in  with  a French  Gentleman. 

Ccun.  Queen.  What  Time? — Mrs.  Harl.  About  Eight  o’Clock. 

C un.  sheets.  Did  Mr.  Denew  come  that  Night  ? 

Mrs.  Hint.  Yes,  Sir,  about  an  Hour  after  that,  between  Nine  and 
Ten,  when  we  were  going  to  Supper. 

Cam.  Queen.  What  did  he  fay  ? 

Mrs.  Hinl.  Mr.  Denew  fent  Word  he  was  there  to  fpcak  with  Mr. 
CJ.pt ter ; Mr.  Colepeper  fent  for  him  up,  he  alk’d  him  his  Bufinefs ; fays 
he,  1 have  Bufineis  with  ycu ; but  demurr’d,  as  if  he  did  not  care  to  I'peak 
before  us;  we  ftill  continued  in  the  Room;  Mr.  Col.peptr  afk’d  him  his 
Bufmefs ; Sir,  fays  hr,  1 have  Bufinefs  with  you  : my  Coufin,  I,  and  the 
Gentleman,  ftill  continued  in  the  Room;  fays  Mr.  Colepeper,  Do  you 
come  from  Sir  Ge.rge  Rod?  if  you  do,  I have  been  with  him,  he  was  not 
at  home,  or  Would  not  be  at  home,  or  to  that  Effeft  : What,  fays  he,  do 
you  fay  Sir  George  Red  denied  himfelf?  No,  fays  Mr.  Colepeper,  (don't 
lay  Sir  George  Rock  denied  himfelf,  but  he  was  not  at  home,  or  would  not 
be  at  home:  Then,  fays  he,  you  did  not  go  at  the  Time : Yes,  fays  he, 

I did,  or  very  near  it : Well,  Sir,  faid  he,  I have  Bufinefs  with  you,  and 
I would  have  you  come  down  Stairs ; Sir,  fays  he,  I have  none  with  you, 
my  Bufinefs  is  with  Sir  George  Rock,  and  I don’t  queftion  but  I (hall  ac- 
quit my  lelf  like  a Man  of  Honour,  fays  Mr.  Cclepepcr : Says  Denew,  you’re 
a Man  of  Honour,  a Man  of  Honour  ! I don’t  queftion  but  you  will  ac- 
quit yourfelf  like  a Man  of  Honour  ! in  a deriding  Way  : Mr.  Colepeper 
made  Anfwer,  it  is  no  Bufinefs  of  yours,  faid  he,  and  I have  nothing  to 
fay  to  you  : Have  you  not,  fays  he,  you  will  find  I have  with  you,  Come 
down  Stairs  ; and  if  that  Gentleman  be  your  Friend,  let  him  come  too,  1 
have  mine  in  the  Coach.  Mr.  Colepeper  infilled  upon  it,  he  had  no  Bufi- 
nefs  with  him,  but  with  Sir  George  Rock,  and  he  did  not  queftion,  but 
that  he  Ihould  prove  himfelf  to  be  a Man  of  Honour.  Says  he,  going 
down,  veu  arc  a Man  of  Honour ! you  don’t  know  what  that  is,  you  are 
a little  Rafcal.  I called  to  the  Man,  JV-.lliam  Paks,  Will,  fays  I,  light 
this  Gentleman  to  the  Coach  : I thought  that  Word  was  fo  bafe,  to  call 
him  Little  Rafcal,  that  1 did  not  tell  it  to  Mr.  Colepeper  when  I came  up. 

Ccun.  Qtiecn.  Did  Mr.  Cohpiper  give  any  ill  Language  at  that  Time  ? 

Mrs.  Harl.  No,  indeed,  nothing  at  all  ; only  laid,  I have  nothing  to 
fay  to  you,  I do  not  know  your  Bulmcfs,  faid  hr,  and  I lhall  not  go  down 
in  the  dark  with  you  ; and  it  was  fo  dark,  my  Lord,  that  we  could  not 
fee  crofs  the  Sticet  when  he  came,  and  it  is  a very  narrow  Street  where  I 
live. 

Court.  Queen.  Do  you  know  of  Mr.  Brittons  coming  on  Sunday  Morn- 
ing ?—  Mrs.  Hart.  Yes,  Ida. 

Court.  Queen.  Pray  then  give  an  Account  of  it  ? 

Mrs.  Hurl.  He  came,  and  1 did  not  know  but  he  might  be  a Man  to 
accommodate  the  Bufinefs,  and  wc  did  fend,  for  Mr.  Colepeper  lay  in  my 
Houfe,  anJ  he  arofe  and  went  to  wait  upon  Sir  George  Rock,  and  when  he 
came  back,  he  told  us  he  had  been  with  Sir  George.  However,  l believe, 
the  Reafon  why  wc  fent  for  Mr.  Britton,  was,  becaufe  1 think  Sir  George 
Root  had  told  him,  he  had  fent  the  Affidavit  to  him,  as  it  prov’d  he  had, 
and  Ml.  Briiten  came  up  in  a very  Gentlcman-likc  Manner;  but  we  quit- 
ted the  Room,  and  went  into  the  Bed-chamber ; there  is  a Wainfcot  Door 
hctwei  n.  and  the  Doer  was  not  quite  Ihut  neither. 

L.  C.  7.  Who  fent  this  Affidavit  ? 

Mrs.  Harl.  Mr.  Britton,  my  Lord,  had  the  Paper  in  his  Pocket. 

L.  C.  J.  But  who  faid  tiic  Affidavit  thould  be  fent  ? 

Mrs.  Hurl.  Mr.  Colepeper  had  been  told  by  Sir  Reorge  Rook,  he  had 
fent  it  to  him  when  the  Quarrel  was  betwixt  them. 

L.  C.  J.  Now  give  an  Account  what  pafs’d  between  Mr.  Britten  and 
Mr.  Colpeper. 

Mis.  HmI.  We  left  the  Room  to  them,  and  they  fat  down  together, 
and  Mr.  Britten  told  him,  that  he  was  very  forry  for  this  Difturbauce  be- 
tween Sir  George  Rook  and  him  ; and  would  be  very  glad  to  accommodate 
Matters  between  them,  to  do  a friendly  Office  betwixt  them. 

L.  G.J.  Who  faid  fo? 

Mrs.  Harl.  Mr.  Britton,  my  Lord. 

L.  C.  J.  That  he  would  be  glad  to  accommodate  Matters  ? 

Mrs.  Hurl.  Yes,  my  Lord,  that  he  fliould  be  glad  todo  a friendlyOf- 
ficc  betwixt' them.  Mr.  Colepeper  faid  he  was  ignorant  of  the  O&iice 
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again!?  Sir  George  Reek,  and  afk’d  what  Sir  Gttrge  Rxi  alledg’d  agabtft 
him ; fo  he  pull’d  out  the  Paper  : We  faw  the  Paper  through  the  Door  ; 
Mr.  Colepeper  read  it,  and  faid,  it. was  but  of  very  little  Ccnfcqucnce  to 
make  fuch  a Quarrel : Mr.  Britten  faid,  it  was  that  which  was  highly  rc- 
fcuctd,  and  that  he  would  be  very  glad  to  be  feiviceable  on  both  Sides,  to 
mediate  in  this  Thine ; Mr  Britton  faid  this  tc  Mr.  Colepeper-,  they  talk'd 
pretty  low;  1 walk’d  backward  anil  forward  in  the  Room  ; I did  not  hear 
every  Word  that  was  faid,  but  at  laft  1 heard  him  fay,  that  lie  had  brought 
a Paper  to  him  from  Sir  George  Rook:  We  faw  him  through  the  Crevices 
of  the  Door  read  the  Paper;  Mr.  Colepeper  fa  id  to  Mr.  Britten  upon  the 
reading  of  it,  is  this  a fiicndly  Propofsl  ? before  1 will  oblige  myfelf  to 
fign  this,  1 will  lofc  the  laft  Drop  of  ray  Biood. 

Conn.  Plaint.  What  did  Mr.  Britton  propofe  he  Ihould  do  wish  that 
Paper  ? 

Mrs.  Harl.  Sign  to  it,  wherein  he  had  (hid  any  thing  agaiuft  Sir  George 
Rook,  to  acknowledge  it;  but  Mr.  Britton  got  up,  and  Lid  to  Mr.  Cdt- 
peper,  fays  he,  l find  you  are  re  Lived  to  he  hot : Mr.  C,  l,  piper  faid.  He 
would  lofe  the  laft  Drop  of  his  Blood  ; fays  he,  1 find  you  arc  hot,  and 
you  mult  expefi  what  follows ; far  Sir  George  Rock  is  a Man  of  Honour, 
and  hath  done  bis  Country  fuch  Service,  that,  fays  he,  every  Gentleman 
that  is  acquainted  with  him,  muil  needs  think  himfelf  obliged  to  efpoufe 
his  Quarrel ; and  ( am  one,  fays  he,  and  he  walk’d  out ; and  as  he  was 
going  away,  fays  he,  You  muft  expect  to  be  intuited. 

Lean.  Plaint.  Did  he  talk  of  any  Number? 

Mrs.  Harl.  1 did  not  hear  that. 

Conn.  Queen.  Did  you  fee  Mr.  Merriam  there  at  any  Time  ? 

Mrs.  Hurl.  No,  I never  faw  him  there. 

Coun.  Queen.  You  fay  Mr.  Colepeper  went  to  Sir  George  Rook’s  Houfe. 

Mrs.  Harl.  Yes. 

Coun.  Queen.  How  foon  afterwards  was  it  that  Mr.  Britton  brought  this 
Paper  ? 

Mrs.  Harl.  About  an  Hour. 

Mr,  Bently  Sworn. 

Court.  Def.  Call  Mrs.  Harlackendcn  again.  Who  was  in  the  Room 
Saturday  Night  ? 

Mrs.  Hurl.  Mrs.  Steed,  myfelf,  and  Mr.  Cumin. 

Coun.  Def.  Nobody  elfe  ? 

Mrs.  Harl.  No,  Sir;  Nobody  elfe:  It  was  between  Nine  and  Ten, 
when  we  were  going  to  Supper. 

Coun.  Def.  You  were  faying  that  Mr.  Colepeper  went  to  Sir  George 
Rook’s,  but  when  he  came  back,  he  told  you  he  had  fecn  Sir  George  Rook, 
You  laid  fo.  Did  you  r.ot  r — Mrs.  Hurt.  Yes,  I did. 

Court.  Def.  Was  this  as  loon  as  Air.  Colepeper  came  Home  ? 

Mrs.  Hurl.  Yes,  ir  was. 

Coun.  Def.  And  you  could  hear  as  much  of  what  was  faid  by  Mr.  Brit- 
ton as  Mr*.  Steed ; and  Mrs.  Steed  as  much  as  you  ? 

Mrs.  Harl.  I heard  what  1 h-ive  faid. 

Court.  Def.  Did  you  not  make  it  your  Bufinefs  to  obferve  what  was 
faid  at  that  'l  ime  ? 

Mrs.  Harl.  Yes,  without  doubt  1 heard  what  I have  faid,  or  I fliould 
not  (peak  it : We  were  afraid  the  Bufinefs  would  go  ill,  therefore  wc  were 
inqumtivc : And  this  that  I have  faid  I did  hear. 

Mr.  Bently’ s Evidence. 

Coun  Queen.  Will  you  acquaint  my  Lord  and  the  Jury,  Whether  or 
no  you  faw  the  Scuffle  between  Mr.  Denevj  and  Mr.  Colepeper,  at  the  End 
of  Drury- Lane  ? — Bent.  Yes,  I faw  it. 

Coun.  Queen.  Was  Mr.  Merriam  there? — Bint.  Yes,  he  was. 

Ccun.  Queen.  What  did  Air.  Merriam  either  do,  or  fay  ? 

Ber.t.  He  faid  nothing  at  all  in  the  Scuffle.  Mr.  Dene w overtook  us 
near  Lym’i-hm ; and  as  foon  as  he  overtook  us,  fays  he  to  Mr.  Colepeper , 
Well  overtaken  ! Says  Mr.  Colepeper,  1 have  been  with  Sir  George  Rook , 
and  I have  given  him  Satisfaction.  Says  Air.  Denote,.  That  is  nothing  to 
me,  you  muft  give  me  Satisfafiion  for  what  you  did  to  me  laft  N ight. 
Says  Air.  Colepeper,  You  are  Two  to  One  : No,  fays  Mr.  Denew,  you 
are  Three  to  Two;  but,  fays  he.  I’ll  call  another,  and  wc  will  end  it: 
No,  fays  Air.  Colepeper,  I’ll  engage  no  Gentleman  in  my  Quarrel : Then, 
faid  Mr.  Merriam,  we  will  ftay  behind. 

L.  C.  J.  Who  was  the  third  Pcrfon  ? — Ber.t.  Air.  Cumin,  a French  man. 

L.  C.  7.  Who  was  it  faid,  You  have  Three  to  Two? 

Bent.  Mr.  Denew  faid.  You  are  Three  to  Two;  I will  fetch  a Third, 
faid  he.  No,  faid  Air.  Colepeper,  I’ll  engage  no  Man  in  my  Quarrel. 
Then,  fays  Air.  Merriam,  I will  go  away. 

C un.  Queen.  So  that  it  is  evident  he  came  upon  fome  Defign.  Hark 
ye.  Do  you  know  any  Expreflion  made  ufc  of  by  Air.  Merriam  at  the 
Time  of  the  Scuffle  ? 

B. r.t.  I was  faying.  It  was  Pity  this  Thing  could  not  be  made  up  : 
Says  Air.  Merriam,  Mr.  Colepeper  ought  to  take  Care  what  he  fays. 

Coun.  Queen.  What  ill  Language  did  Air.  Denew  fay  Air.  Colepeper  had 
ufed  towards  him  r — Bent.  I do  not  know. 

Coun.  Queen.  Was  you  by  when  Air.  Britton  came  l— Bent.  Yes. 

Court.  Queen.  What  was  it  he  faid  l—B.nt.  I know  not,  lor  I retired. 

Coun.  Def.  Was  you  with  Air.  Colepeper  then,  when  Mr.  Denew  met 
him  by  Lysn’s-lnn  ? — Bent.  Yes. 

Court  Def.  Whither  was  he  going? 

Mr.  Colep.  I defired  him  to  go  along  with  me ; for,  fays  I,  I (hall  have 
enow  upon  me. 

C. m.Dtf.  Mr.  Bently,  where  were  you  going  then  ? 

Bent.  We  were  going  to  Bofwell-Ccurt. 

Coun.  Def.  Did  you  obferve  who  full  drew,  Mr.  D.new,  or  Mr. 
Colepeper  ? 

Bent.  I do  not  know,  for  I was  in  a fort  of  Confufion,  and  my  Eyes 
were  upon  the  Ground,  and  I do  not  know. 

Cmn.  Def.  Did  you  Ice  Air.  Colepeper  throw  his  Hat  at  Air.  Denew  ? 

Bent.  No  ; but  I faw  him  throw  his  Peruke. 

Ccun.  Def.  Did  he  make  a Pafs  at  him  at  the  fame  Time  ? 

Bent.  Y'cs,  he  did. 

L.  C.  J.  What,  did  he  take  his  Wig  off? 

Bent.  Yes,  my  Lord  ; he  took  his  Wig  off  with  his  Left  Hand,  and 
threw  it  at  him. 

Coun. 
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Ccun.  Dif.  What  did  Mr.  Dotm  fav  when  they  were  going  to  draw? 

B I d-i  not  k now,  1 was  a great  Way  oiT. 

Cs'ir.  Otf.  When  Mr.  Colepeper  cams  to  you,  or  fent  for  you,  did  no: 
he  tell  you  the  Reafon  why  he  fent  for  you: 

1 apprehend  Mrs.  Sired  had  fent  for  me. 

Conn.  D f.  You  went  along  with  Mr.  C:hpeper? — Bent.  Yes,  1 did  fo. 
C:u.r.  Dtf.  W hat  did  he  tell  you  he  was  going  to  do  ; 

Bent.  He  laid  he  was  going  to  (peak  with  Mr.  Britton-,  he  told  me  he 
defigned  to  hire  a Ycflsl  to  go  to  Holland,  to  meet  with  Sir  George  Rook, 
and  laid  it  would  coll  him  toe/,  and  after  that  he  had  fought  with  Sir 
Ge;<y  Rcsk,  he  would  fight  with  .Vlr.  Britain. 

Conn, Dtf.  Did  hciiot,  upon  your  Oath,  fay  lie  went  to  challenge  Britton? 
Bat.  NV>,  I do  not  remember  that. 

Conn,  Queen.  Did  you  obferve  any  Cane  in  the  Hand  of  Dauw  ? 
ffent.  Yes. 

C un.  Queen.  How  did  he  difpofc  of  it  ? 

B.ni.  Kir.  Ccbpeper  laid,  after  fomc  Pafies,  Coward,  lay  down  your 
Cane ; and  fo  he  laid  it  down. 

Cron.  Quern.  Who  j>aGl-d  firft? — Bent.  I do  not  know. 

Ctum.  Quern.  Did  Mr.  Deiuw  pafs  before  he  parted  with  his  Cane  ? 
Jhnt.  Yes,  he  did. 

L.  C.  J.  1 afk  you  this  Quell  ion  ; Mr.  Btntij , did  not  Mr,  Dtnew  lift 
up  his  Cane  at  Mr.  CoUptpcr , before  any  Sword  seas  drawn  ? Did  you  fee 
that  ? — Bent.  No.  ! did  r.ot  fee  that,  1 was  at  fome  Ditlancc,  and  in  a 
Holt  fort  of  a Confufion. 

L.  C.  y.  How  far  was  you  behind  ? 

Bent.  1 believe  half  the  Length  of  this  Hall- 

Cue  it.  Queen.  When  Mr.  Colepeper  drew  Ills  Sword,  did  he  make  up  to 
Mr.  Der.ew,  or  retire  liifl  ? — Bent.  He  retired  back  firft. 

Ccun.  Qtieen.  Ujion  your  Oath,  did  lie  otFcr  to  make  any  Pafs  at  Mr. 
D:uew,  'till  Mr.  Dtnew  came  up  with  his  Sword  drawn  ? 

Bent.  1 did  not  obferve  that. 

Conn.  Queen.  Mr.  Colepeper  retired,  and  Mr.  Denew  came  forwards  ? ' 

Beni.  Yes. 

Conn.  Dtf.  Did  he  not  throw  his  Hat  before  any  pafs  ? 

Bent.  I did  not  fee  that. 

Cum.  Drf.  Did  lie  not  throw  his  Wig  before  any  Pals? 

Bent.  No,  the  Wig  was  laft  of  all. 

Corn.  Qiieiii.  What  did  Mr.  Colepeper  do  then  ? 

Bent.  Mr.  Den.iv  laid  it  was  not  fair ; Yes,  fays  Mr.  Colepeper,  it  is, 
and  I will  take  all  Advantages  againil  Afluffinators,  as  1 take  you  to  be  for 
Sir  George  Root. 

Ccun.  Queen.  What  was  done  after  the  Scuffle  ? 

Beni.  '1  hey  run  away,  they  one  Way,  and  we  another ; this  was  at  the 
Moy-PAe  in  the  Strand.  We  met  Mr.  Britton  at  '1  empIt-Bor. 

Ccun.  Queen.  At  the  Time  they  met  at  Lyon’s- Inn,  did  Mr.  Colepeper 
decline  ?- 

Bent.  He  faid  he  had  been  with  Sir  George  Rock,  and  had  given  him 
Satisfaction. 

Mr.  Wells  opening  for  the  Defendant!. 

I am  in  this  Caufe  Counfel,  my  Lord,  for  the  Defendants,  and  as  for 
Mr.  Merriam , I think  here  is  nothing  that  they  offer  can  affecl  him,  as 
to  any  Challenge  that  he  gave:  He  was  in  Company,  ’tis  true;  he  did 
nothing,  but  only  gave  good  Advice  ; he  did  fay  indeed  at  laft,  Mr. 
Cohpep/r  muft  have  a Care  what  he  faid  ; and,  I think,  it  was  good  Ad- 
vice if  it  had  been  well  taken.  And  as  to  the  other  Two,  Mr.  Colepeper 
you  have  heard  is  the  material  Evidence  in  this  Matter.  Gentlemen,  you 
will  confidcr  who  are  the  Witneffes;  and  what  are  the  Circumftances  of 
this  Fa£t.  It  is,  my  Lord,  a thing  we  cannot  pofflbly  be  provided  with 
many  Witneffes  in,  being  tranfaCtcd  betwixt  Mr.  Colepeper  and  ihefs 
Gentlemen,  therefore  we  have  the  Difadvantage  in  this  Calc,  becaufe 
the  Law  does  fay,  I muft  own,  that  Mr.  Colepeper  is  allowed  to  be  a Wit- 
nefs,  but  wc  cannot  be  Witneffes,  Gentlemen,  for  ourfelves,  in  the 
Matter;  and  it  being  a private  Tranfa&ion,  it  is  not  to  be  prefumed 
that  we  can  make  any  great  Defence,  nor  have  any  pofitive  Witneffes; 
but  that  there  was  a Quarrel  between  himfelf  and  Sir  George  Rook,  is  de- 
clared by  them  : And  I believe  very  provoking  Language  hath  been  given 
by  Mr.  Colepeper , which  might  occalion  wbat  hath  happened.  As  for  Mr. 
Denctv,  he  ts"  a Gentleman  of  very  good  Fuffiior. ; a Gentleman  of  Eftatc 
and  Quality  ; a Jullicc  of  the  Peace  in  the  Country,  ami  not  fuch  a kind 
of  Perfon  as  Mr.  Colepeper  would  reprefent  him  to  be:  He  is  a Perfon 
that  Sir  George  Rook  hath  an  Intimacy  with,  and  has  had  for  a great 
while  together.  Being  at  Sir  George  Rock’s  Houfe  the  21ft  of  Aeeguji , the 
Day  that  is  fixed  upon",  then  truly  Sir  George  Rook  did  fay,  Mr.  Colepeper 
had  highly  offended  him,  and  he  did  expect  he  would  give  him  fome  Sa- 
tisfaction for  what  he  had  done  ; upon  that  we  do  own,  that  Mr.  Denr.v, 
as  from  Sir  George  Rook,  did  go  in  the  Morning  to  ex  populate  with  Mr. 
Colepeper  the  Reafon  of  this  Ufage  ; he  met  him  about  the  Temple-Gate , 
and  acquainted  him  with  it;  fays  he,  I cannot  come  to  you  thefe  two 
Hours,  if  you  go  into  the  Rainbow  Coffec-Hou !*e,  and  flay  two  Hours, 
I’ll  come;  but  he  did  not  come:  And  Mr.  Colepeper,  as  much  Appre- 
henfion  as  be  had  from  thofe  Allaffms,  fent  for  this  Gentleman  up  to  his 
Chamber  in  tiic  Morning;  and  when  he  came,  it  is  true  what  Mr.  Cole- 
prper  lays.  That  he  faid,  he  had  faid  nothing  of  Sir  George  Rook,  but  that 
he  was  a very  honeft  Gentleman. 

Mr.  Colep.  I did  not  fay  that  neither. 

Mr.  /Veils.'  Says  he.  If  you  will  fay  that,  I believe  Sir  G.orge  Rook  will 
put  it  up  ; for  Sir  George  Rook  is  a Man  that  will  have  his  Honour  vindi- 
cated, for  ir  is  not  fit  fuch  Language  as  you  have  fpoken  (houid  be  fpoken 
of  him.  Says  he,  If  you  will  go  to  Sir  George  Rook,  I fhall  be  glad,  be- 
caufe I believe  there  will  be  an  End  ofit.  No  truly,  Mr.  Colepeper  could 
not  go  then,  but  two  Hours  after  lie  would  go  : Says  Mr.  Dtnew,  You 
fay  you  will  come  within  thefe  two  Hours,  bu:  will  you  go  certainly  at 
the  two  Hours  End  ? Yes,  faid  he,  I will  be  there  within  two  Hours; 
then,  fays  he,  I have  nothing  to  fay,  I am  very  glad  youdelign  it.  My 
Lord,  he  afterwards,  as  he  frequently  did,  dined  with  Sir  George  Rook: 


Mr.  D.n/tv,  you  may  think,  did  acquaint  him  with  what  paffj  d between 
Mr.  Colepeper  and  him,  and  about  two  c'Clock,  after  D:nncr,  there  came 
a Maffagc  l.-om  Mr.  Colepeper  to  Sir  G.orge  Reel,  to  tell  him,  that  he  could 
not  inert  him  then,  but  lie  would  meet  him  at  five  o’Clock,  which  is  the 
Time  Mr.  CAet.eper  is  agreed  he  was  to  meet;  Truly  Mr.  Colepeper  did 
not  Come  according  to  hid  Appointment ; and  Mr.  Dentw,  ft y-  he.  1 have 
fluid  here  at  Home  on  purpofe;  I wonder  he  (hon'd  give  me  fo  much 
Trouble,  and  doth  not  come  according  to  his  Promife  and  Apj>ointmcnt; 
and  then  there  came  a Man  with  a Letter  from  Mr.  Colepeper,  n Meffage 
by  his  Servant : It  was,  That  he  could  not  come  then,  at  live  o'CIock, ; 
hut,  fays  he,  if  you  would  needs  have  me  meet  you,  if  you  appoint 
a Time  and  Place,  if  vou  infill  upon  it,  I will  not  fail  : Upon  that,  Mr. 
Dak. to  l^ing  there.  Tell  him,  lays  Sir  George  Rook,  I’ll  ftay  at  Flomeon 
Purpose,  'till  fuch  Time  as  he  comes ; for  I have  a great  D'  fuc  to  fptafc 
with  him,  and  know  the  Truth  of  this  Matter  that  is  fpread  fo  much 
abroad.  Hcwcnt,  and  lie  was  not  at  Home,  and  he  it  a id  till  ten  o’CIock 
at  Night,  and  then  he  came  up  into  the  Chamber  : Mr.  CApeper  was  til 
another  Room,  but  Mr.  CAjp.per  hearing  his  Voice,  fa  vs,  Let  him  come 
up  Stairs  (for  he  was  a Pair  of  Stairs  higher).  Mr-  Der.nv  comes  up; 
Mr.  Colepeper  5 holding  the  Door  in  his  Hand,  would  not  let  him,  at  full, 
come  in.  Your  Bufinefs,  Sir  ? fays  Mr.  Colepeper.  You  know  my  It  it  fi- 
ne.' well  enough,  faid  Mr.  Deiuw.  He  told  him.  That  he  came  from 
S;r  George  Rook-,  he  faid.  That  he  had  no  Bufincfs  with  him;  he  had 
been  with  Sir  George  Rook,  and  he  did  deny  himfelf,  likes  Scoundrel  Fel- 
low, for  at  Home  he  was,  but  would  not  fee  him,  and  he  believed  him 
to  be  fuch  another;  he  took  this  Mr.  Deiuw  10  he  a Scoundrel  Fellow 
too,  and  he  would  have  nothing  to  fay  to  him.  Mr.  D.-r.ew  faid,  my 
Lord,  he  did  not  expc St  fuch  Language  as  that  was ; and  whatever  your 
Quarrel,  Ir.id  he,  may  be  with  Sir  George  Rook,  is  no  Matter,  but  you  have 
given  me  Provocation  : Says  he.  If  you  have  been  with  Sir  George  Rook, 
you  have  heard  the  Matter,  and  (hall  not  talk  of  it ; but  fmee  you  have 
given  me  fuch  provoking  Language,  you  cannot  expect  I (houid  take  it 
very  calmly  ; and  away  went  he.  The  next  Morning,  my  Lord,  by  pure 
Chance,  about  Temple-Gate,  he  faw  Mr.  Colepeper  in  his  Paffage,  and 
there  he  told  him,  fays  he.  You  may  remember  the  Language  you  gave 
me  laft  Night;  it  is  not  fuch  Language  that  one  Gentleman  ought  to 
give  to  another,  and  you  muft  confiuer,  and  learn  better  Manner'.  Says 
Kir.  Colepeper,  What  need  have  you  to  trouble  vourftlf  with  Sir  G.orge 
Rook's  Buhnefs,  when  1 have  been  with  hint  ? Says  he.  It  is  my  Ilufi- 
nefs  that  I concern  myfelf  about ; and  upon  that,  there  was  fome  Sort  of 
a Challenge  upon  his  own  Account.  But  if  this  be  every  Tittle  tiue,  it 
will  not juftify  the  Indictment;  that  is.  That  he  offered  to  fight  the 
Duel  on  Sir  George  Rook’s  Behalf ; for  this  Quarrel  was  upon  the  Account 
of  that  Gentleman  himfelf.  When  he  came  to  other  Witneffes,  that 
Gentleman  who  came  laff,  he  tells  you.  That  it  was  upon  his  own  Ac- 
count, and  not  upon  the  Account  of  Sir  George  Rook  : So  that  fo  far  as 
there  were  any  Witneffes  prefent,  fo  far  they  give  you  that  Account. 
My  Lord,  as  to  this  Mr.  Britton,  there  is  no  great  Matter  fixed  upon 
him  : In  this  Caufe,  they  do  own.  That  Mr.  Britton  was  taken  lor  a 
Friend,  and  Mr.  Colepeper’s  Siller  lent  lor  him  as  a Mediator  ; (he 
looked  upon  him  as  a Fiicnd,  and  did  tightly  think  fo ; for  indeed,  he 
was  fo  purely  in  (his  Matter,  and  had  no  Dcfign  nor  Enmity  agairiil  Mr. 
Colepeper ; he  hearing  there  had  been  fuch  Provocation,  he  went  purely 
to  acquaint  him,  that  Sir  George  Rack  was  angry,  and  he  would  have  him 
make  up  this  Matter,  and  fign  an  Acknowledgment,  but  he  would  not ; 
and  thereupon  he  faid.  Sir  George  Rook  was  the  Darling  of  Kent,  and  he 
would  be  i mu  I ted  if  he  would  not  fign  that  Paper  ; every  one  would  ef- 
poufe  his  Quarrel,  and  he  among  die  reft,  if  he  would  not  acknowledge 
that  Rudcnefs.  My  Lord,  this  is  no  Challenge  ; Mr.  Br.-ttsn  only  toTd 
what  the  Event  would  be,  if  he  did  not  make  Acknowledgement  for  that 
Offence ; every  Gentleman  would  cfpoufe  Sir  Georg : Root's  Quarrel : 
This  was  only  to  (hew  the  Eficem  Sir  George  Rsot  had  in  the  Country; 
that  Mr.  Colep.per  would  be  infulted,  not  by  Sir  George  Rock,  bu;  by  the 
Country,  and  he  might  well  think  fo,  if  it  were  true  what  is  reported  of 
Mr.  Colepeper,  in  reference  to  Sir  George  Rook  : But  he  told  him  what  he 
believed  the  Confequcnce  would  be  ; and  he  came  purely  as  a Friend,  and 
nothing  die ; fo  that,  my  Lord,  there  is  nothing  to  be  fixed,  that  he 
challenged  Mr.  Colepeper  to  fight  upon  Sir  George  Rook’s  Account  ; he 
came  purely  as  a Friend,  and  nothing  elfb.  Your  Lurdfhip  hears  that 
they  would  infinuatc.  That  thefe  Gentlemen  layed  in  wait,  and  were 
hired  on  purpofe  to  affront  and  affault  this  Gentleman,  and  that  they 
were  Men  fit  for  fuch  evil  Practices  and  IXfigns;  but  there  is  nothin* 
that  hath  been  proved  of  that.  Thefe  Ladies  talk  of  Stories  they  heard 
in  the  Country  ; and  if  they  had  a Mind  to  affault  Mr.  Colepeper , he  was 
at  his  Chambers  to  be  heard  of;  what  need  they  fo  much  lie  in  wait? 
And  even  this  very  Day  he  went  abroad  when  this  Battle  happened. 
But,  my  Lord,  how  could  it  be  poffible  this  (houid  be  othervvifc  than 
Chance  ? Mr.  Cohpeper , he  lodged  in  CicU-Street,  in  the  Strand,  they 
met  him  at  IVub-Str.c:,  near  St..  Clement's  Church ; it  could  not  be  pre- 
fumed, that  they  (houid  lie  in  wait  there,  expefling  to  meet  with  him  ; 
fo  that  the  very  Circutnftance  of  the  Place  (hewed  there  could  be  no  De- 
fign of  their  meeting  him  in  that  Place  ; for  how  could  they  fuppofe  he 
(houid  come  there,  hnee  he  lodged  in  Cecil-Street  ? And  then,  my  Lord, 
it  (hews  he  had  not  thofe  Apprchenfions  of  Danger,  that  he  was  not  fo 
much  concerned,  as  he  would  have  us  conceive  ; fur  he  goes  immediately 
out,  took  two  or  three  with  him : It  was  to  challenge  this  Man  ; but  lie 
would  make  you  believe  it  was  not  a prefent  Challenge,  bu:  after  he  had 
fought  with  Sir  George  Reck  in  Holland,  he  would  fight  with  this  Gentle- 
man there  ; fo  that,  my  Lord,  this  (hews  he  was  far  from  thofe  Apprehen- 
fions  of  Dangcr-as  he  hath  pretended.  We  (ball  call  two  Noble  Lords  to 
thelc  Gentlemen's  Reputations,  that  will  give  an  Account  of  thefe  Gen- 
tlemen, that  they  arc  no  fuch  men  as  thev  pretend  ; and  then  we  hope, 
though  it  is  our  Misfortune  not  to  have  Witneffes,  the  Matter  will  be 
taken,  as  in  all  Probability  it  was. 

L.C.J.  Mr.  f Veils,  pray  tell  me  the  Affront  Mr.  CeLptpir  gave  Mr. 
Deiuw  ? — Mr.  Wells:  I did  open  it  to  your  Lordfliip. 


* Not  true,  nor  offered  to  be  proved  ; hut  being  not  to  the  Point,  was  let  paft,  a»  many  other  Things  for  the  fam^  Reafon. 


l.  c.  y. 
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L.  C.  J.  It  was  not  plain  enough  for  me  to  fee. 

Mr.  II  tils.  I am  ferry  for  that,  my  Lord,  it  is  often  my  Misfortune; 
but,  with  humble  Submiffior.,  it  was  at  Ten  o'Clock  at  Night  when  he 
came;  he  told  Mr.  Dennu , he  had  been  with  Sir  George  Root.  Mr,  Cclt- 
peper  ('aid,  fays  he,  I have  been  with  Sir  George  Rook,  but  like  a Scoundicl 
fellow  he  denied  himfeJf  at  home,  and  you  arc  fuch  another  Scoundrel. 

L.  C.  y.  Did  he  fay  that  ? — Mr.  We lie,  Yes,  my  Lord,  he  did. 

Con.  ,‘%u:en.  Have  ycu  any  Evidence  of  th-t  ? . 

Mr.  Wells.  Ivly  Lord,  we  have  nothing  but  Mr.  Dennv,  and  he  will 
give  his  Oath  on  it,  as  mil  as  Mr.  Colepeper  his  Oath  to  the  contrary. 

L.  C.J.  M t.  Colepeper,  you  arc  upon  your  Oath,  Did  you  fay  Sir  George 
Ruk  was  a Scoundrel  Fellow  for  denying  himfelf? 

Mr.  Celtp.  Never,  neither  then,  nor  in  my  whole  Life. 

L.  C.  J.  Did  you  fay  Mr.  Denrw  was  a Scoundrel  Fellow  ? 

Mr.  Colep.  No,  my  Lord,  never : I law  that  Mr.  Dennv  wanted  a 
Colour,  and  1 was  rcfulvetl  not  to  give  him  one. 

Another  Ceunfel far  the  Defendants. 

My  Lord,  it  cannot  be  cxpi-Sed,  as  this  Caufe  (lands,  that  we  can  be 
able  to  five  much  Evidence  : if  we  could  do  it,  1 would  not  take  up  your 
Lordfhip’s  Time  with  any  Obfervations  of  my  own  ; but  I think  it  is  very 
obferv-'ble  upon  she  Indivlmcnt,  that  th-.  Gentlemen  on  the  other  Side 
ha'  e fcarcc  l ivrn  us  Leave  to  make  211  Anfwcr  to  what  was  faid,  in  refe- 
rence to  the  Defendants. 

L.C.J.  You  had  bed  to  call  what  Witr.cfics  you  have;  and  then  if 
yon  have  a mind  to  make  Obfervations  you  may. 

’ Coun.  Bet  My  Lord,  wc  mud  firft  beg  Leave  to  introduce  another 
Piece  of  Evidence,  the  Paper  that  I have  in  my  Hand. 

Colonel  Lee  called- 

Coun.  Def.  Wc  would  firft  beg  Leave  to  (hew  how  Mr.  Britton  went  to 
Mr.  C l. neper  anJ  the  Gentlemen  that  we  muft  bring,  that  he  (hewed  the 
Paper  tofirll : I believe,  my  Lord,  it  will  appear  there  was  nothing  in  the 
Paper  but  what  any  Gentleman  might  fign. 

Coun.  Def.  (Speakhg  to  Col.  Lee.  j Did  Mr.  Britton  (hew  you  that  Paper 
at  any  Time,  and  011  what  Account  ? 

Col.  Lee.  Mr.  Bn'tton  and  I was  at  the  Coffec-Houc  upon  the  2 id  of 
Augu/I,  talking  of  the  Behaviour  of  Mr .Colepeper  to  Sir  George  R::k : 
Confide  ring  the  different  (a)  Characters  of  thefe  Gentlemen,  we  thought 
it  adviuble  to  have  ail  Accommodation;  and  in  order  thereunto,  wc  pro- 
p.»f,  d the  drawing  up  of  a Paper;  Mr.  Britton  drew  it  up,  and  upon  Pc- 
rufal  I (by approved  of  it,  anJ  did  think  there  was  nothing  in  it  but  what 
Mr.  Colepeper,  or  any  Gentleman,  might  fet  their  Hands  to,  without  any 
Riflcft ion  upon  their  Reputation,  and  thought  Sir  George  Rook  would  ac- 
cept of  it ; and  accordingly  Mr.  Britton  went,  and  faid  Mr.  Colepeper  was 
not  at  home.  My  Lord,  l'believe  this  is  the  Paper. 

Coun.  Qtt  en.  But  fuppofe  Mr.  Colepeper  would  not  fign  that  Paper : 
What  then  ? 

Col.  Lee.  There  was  not  a Word  fpoken  of  that. 

Coun.  Sueen.  How  many  Gentlemen  were  there  talking  over  this  Matter  ? 

Col.  Lei.  Nobody  but  Mr.  Britton  and  myfelfthat  I know  ; in  the  Room 
there  were  fome  other,  but  no  other  People  knew  any  thing  of  the  Matter. 

Scrj.  Darnell.  But  was  there  any  thing  faid  in  cafe  he  (houid  refufe  to 
fign  the  Note? 

Col.  Lee.  No. 

7 he  Paper  fhewn  to  Mr.  Colepeper. 

Coun.  Def.  Is  that  the  Paper  ? 

Mr.  Olep.  I am  almofl  lure  it  is  not. 

1_  C J.  What  do  you  fay  ? 

Mr.  Ce/ep.  Indeed,  my  Lord,  I believe  it  is  not. 

Coun.  Queen.  ( Speaking  to  Col.  Lee.)  Can  you  fay  it  is  the  fame  Paper  ? 

Col.  Lee.  I cannot  fav  it  is  the  fame  Paper. 

Coun.  Queen.  But  is  that  a Copy  of  the  Paper  that  was  drawn  up? 

Col.  Lee.  1 do  believe  it  is  the  fame  Paper. 

Coun.  Queen.  But  he  was  not  at  the  Delivery  of  the  Paper  to  Mr.  Cole- 
pep  r ; therefore  it  is  not  Evidence. 

Seri.  Darnell.  My  Lord,  it  cannot  be  read  ; for  to  read  it  is  to  make  it 
Evidence : And  it  does  not  appear  by  any  Proof  that  it  is  the  Paper,  but 
on  the  contrary  is  fworn  by  Mr.  Colepeper  not  to  be  the  Paper. 

L.  C.  y.  (S;  taking  to  Mr.  Colepeper.)  Can  you  fay  it  is  not  the  Paper  ? 

Mr.  Colep.  My  Lord,  to  ihc  beft  of  mv  Judgment  it  is  not  the  Paper, 
nor  the  Bigncfsof  it;  and  there  is  this  Claufe  left  out,  That  I ivai  to  fa- 
liify  Sir  Grorge  Rook,  and  all  his  Friends. 

L.  C.  J.  Was  that  in  the  Paper  you  had  ? 

Mr.  Colep.  My  Lord,  in  the  Paper  I had,  I was  to  a(k  Pardon  of  Sir 
George  Rook  and  all  his  Friends,  though  I had  never  fpoke  amifs  of  him. 

Coun.  Def.  My  Lord,  he  docs  not  believe  ic  to  be  the  fame  Paper. 

Mr.  Colep.  I do  not  believe  it  to  be  the  Hand. 

L.  C.  j.  It  cannot  be  read  as  Evidence. 

Coun.  Def.  We  do  not  oficr  it,  my  Lord,  as  the  Paper  that  was  actually 
(hewn  but  that  the  Jury  may  fee  that  Mr.  Bn'tton  went  upon  an  amicable 
Deficit  5 wc  offer  it  fo  far. 

Coun.  Queen.  Do  you,  Mr.  Colepeper , fay  it  was  the  fame  Paper  ? 

Mr.  Cali l . That  which  was  tendered  to  me  was  mod  ignominious. 

The  Lord  Winchelfea  fworn. 

Coun.  Def.  Pray,  my  Lord,  will  you  be  pleafed  to  give  an  Account  of 

what  you  know  of  thefe  Gentlemen. 

Lord  IVmchefea.  When  I underilood  they  were  under  fuch  an  extraor- 
dinary Prof-cution,  I could  do  no  lefs  Right  than  to  appear  for  them  here: 
I wonder  that  thefe  Gentlemen,  that  arc  known  to  be  Gentlemen  of  good 
E dates  and  great  Honour,  (houid  be  called  f-cncing-Mafiers  and  Duel- 
lers. I’ll  fpeak  firft  of  all  to  Mr.  Britton , who  is  a Gentleman  of  that 
Efteem  and  Worth  in  Town  and  Country,  that  I need  fay  but  a very  few 


Words  of  him;  I have  long  had  an  intimate  Acquaintance  with  him  ; 
there  is  nothing  can  be  lefs  injurious  to  any  Mau  than  he  : He  is  one  that 
values  himi'elf  upon  his  Honour  and  Reputation,  and  would  not  do  a bale 
Thing  for  the  World.  And  Mr.  Dencw  is  reprefented  as  a Fcncin^- 
Maftcr  and  Dueller,  a Mailer  of  Defence;  it  is  well  known  he  is  a Gen- 
tleman of  good  Repute. 

L.  C.  f.  He  is  efteemed  to  be  one  that  is  (kilful  in  Fencing. 

Lord  /Fine.  He  has  a Commiffion  from  the  Queen,  and  hath  a double 
Commiffion  from  the  Prince  at  this  Time,  and  is  now  in  as  good  Cireum- 
(lances  as  any  Man  in  the  Country,  and  is  well  known  to  be  of  a good  Fa- 
mily ; and  I am  furc  he  would  be  very  forry  to  Gunge  ( e)  Circumftanccs 
with  this  Gentleman  that  mikes  Complaint  againft  him;  I never  knew 
him  give  Offence  to  any  Man. 

Coun.  Def.  Was  he  a quarrelfomc  Man  ? 

Lord  [line.  He  is  a Man  of  Honour,  and  will  endeavour,  when  he  is 
injured  by  any  Man,  to  do  himlclf  Right : He  hath  a great  Regaid  to  his 
Reputation. 

The  Earl  of  Thanet  fworn. 

E.  of  Thanet.  I have  known  Mr.  Britton  for  near  thefe  twenty  Years 
pa!!,  and  1 never  heard  but  that  he  acquitted  himfclr,  in  all  the  Subnet's 
he  tranfaclcd,  like  a very  worthy,  honeft  Gentleman,  and  an  undciftanding 
Man  ; and  this  is  the  juft  Character  he  hath  in  the  World  ; and  this  did 
recommend  him  to  the  Station  he  is  now  in  to  ferve  the  Queen  : He  hath 
been  a very  civil,  honeft  Man,  and  1 never  heard  but  he  was  ready  and 
willing  to  do  all  kind  of  good  Offices.  As  to  the  other  Gentlemen,  I be- 
lieve Mr.  Dtr.txu  to  bean  honeft  Gentleman  ; but  as  to  Mr.  Mtrriam , I 
never  heard  his  Name  before. 

Coun.  Def.  Do  you  think,  my  Lord,  they  would  be  guilty  of  an  A IT- 21- 
nation  ? — E.  of  Thanet.  No,  indeed. 

Coun.  Def.  Is  Mr.  Britton  in  any  I lace  in  the  Government  ? 

E.  of  Thanet.  He  has  had  a Place  in  Dover  thefe  twenty  or  thirty 
Years;  and  l believe,  by  the  juft  and  good  Character  he  hath  had,  is  made 
One  of  the  Comm '(Sonets  of  the  Cuftom-Houfe. 

Coun.  Def.  Are  they  taken  Notice  of  to  be  Men  of  peaceable  Temper  ? 
or.  Arc  they  quarrel  fome  Pcrfons  ? 

E.  of  Thanet.  I believe  of  Mr.  Britton , by  all  that  I know  of  him,  that 
there  is  not  another  Man  in  England  can  believe  he  would  have  any  fucii  In- 
tention of  being  in  an  Affaffinatiou. 

Lord  Win.  As  to  Mr.  Merriam , hearing  his  Name,  1 (houid  have  (aid 
fomething  of  him.  He  is  now  adually  employed  under  the  Prince  and 
me;  and  I verily  believe  he  cannot  be  concerned  in  a bale  Aflion. 

Sir  Benjamin  Bathurft  fworn. 

Bathurjl.  I have  known  Mr.  Britton,  my  Lord,  thefe  twenty-feven 
or  twenty-eight  Years  : I never  knew  a Man  in  my  Life  more  inonenlive, 
or  more  defirous  to  do  any  good  Office  ; a Man  of  a very  good  Temper  ; ne- 
ver inclined  to  quarrel;  never  provoked;  but  is  always  ready  to  do  ail 
the  good  Offices  he  can.  Mr.  Deneu,  I hear,  hath  been  (lightly  fpoken 
of,  which  I wonder  at.  He  was  bred  a Merchant,  has  always  behaved 
himfelf  very  well,  and  is  aGeiuieman  of  a good  Family  and  plentiful  Eftate, 
and  hath  lived  in  great  Reputation,  and  did  fometimes  trade  as  a Mer- 
chant, and,  that  notanfwering,  he  lives  now  upon  his  Eftate  in  the  Coun- 
try : As  far  as  I have  heard  of  Mr.  Britton,  he  hath  a good  CharaiEler  of 
all  Mankind,  and  is  now  One  of  the  Commiflkncrs  of  the  Cuftom-Houfe, 
and  I believe  is  very  well  efteemed  by  all  that  know  him. 

Coun.  Def.  Do  you  think  he  would  have  been  guilty  of  an  Affaffination  ? 

Bath.  No,  indeed,  1 do  not. 

L.  C.  y.  (Speaking  to  the  Queen’s  C surf  el.)  I would  a(k  you  how  you  fix 
any  Crime  upon  Mr.  Britton  ? 1 will  fuppofe  the  Words  in  the  Paper 
Which  lie  (hewed  Mr.  Colepeper  were  too  feverc,  and  not  fit  for  a Man  co 
fign  : But  docs  that  make  him  Guilty  ? 

Coun.  Queen.  My  Lord,  he  challenged  him  in  exprefs  Terms. 

Scrj.  Darn.  My  Lord,  Mr.  Colepeper  fays,  Mr.  Britton  came  to  him, 
and  propofed  the  ligningofa  Paper;  and  that  now  they  (hall  bring  another 
Paper,  and  not  the  fame  that  was  firft  tendered  to  him,  I think  is  very  extra- 
ordinary, and  makes  againft  them  : But  then,  my  Lord,  after  the  Paper 
was  tendered  co  Mr.  Colepeper , (but  refufed  by  him)  immediately  after  that 
Mr.  Britton  gave  the  Challenge. 

L.  C.  y.  That  is  a Qucftion. 

Coun.  Queen.  Says  he.  Sir  George  Rook  is  the  Flower  of  Kent,  does 
friendly  Offices,  promotes  and  advances  his  Friends,  and  there  arc  twenty 
will  engage  themi'elves  in  his  Quarrel,  and  l myfelf  for  one. 

L.  C.  y.  Mr.  Colepeper,  Pray  tell  us  the  Matter. 

Colep.  Says  he,  1 fee  you  have  a Friend  here,  and  I have  one  hard  by; 
Come  out,  and  end  ic. 

L.  C.  y.  I have  a Friend  by But  this  is  not  an  Admit. 

Colep.  Says  he,  1 will  take  the  Quarrel  upon  myfelf,  and  I will  (land 
and  fall  by  Sir  George  Rock. 

Coun.  Queen.  Did  you  hear  him  fay  (ol— -Colep.  Yes,  my  Lord. 

Coun.  Queen.  And  Mrs.  Steed  faid  the  fame. 

L.  G.J.  Did  fhefay  the  fame  ? — Colep.  Yes,  my  Lord. 

L.  C.  y.  Mrs.  Steed , Did  you  hear  him  fay  that  he  had  a Friend  below, 
and  therefore  he  .would  have  him  go  down  and  end  it;  and,  that  he  would 
take  the  Quarrel  upon  himfelf? 

Mrs.  Steed.  He  faid  he  would  make  an  End  of  it  prefently  ; that  he 
would  (land  and  fall  by  Sir  George  Rook , and  fo  would  twenty  more;  and 
that  if  he  did  not  fign,  he  would  be  infulted  ; that  there  were  twenty  en- 
gaged in  the  Quarrel. 

L.  C.  y.  But  did  he  fay,  Come  out,  and  end  it  now ; I have  a Friend 
hard  by  ? 

Mrs.  Steed.  I did  not  hear  him  fay.  Come  out ; but  I heard  him  fay. 
There  were  twenty  more  would  (land  and  fall  with  Sir  George  Rack. 

Serj.  Darn.  Did  you  hear  him  fay  any  thing  of  coming  out  ? 

Mrs.  Steed.  He  faid,  wc  will  end  it  prefently. 

L.C.J.  Did  he  fav.  Come  out  l 


(a  I Mr.  Colepeper  is  glad  of  the  different  Charaflcr ; and  hopes  the  Reader  Will  think  it  well  made  out. 
(b)  Whether  this  is  any  Credit  to  the  Paper  ? 

(e)  ’Tis  prciumed  his  Lordfhip  might  be  mifinfonned,  nor  are  the  Defendants  indiflcd  for  Poverty. 


Mrs.  Steed. 
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Mrs.  Sited.  ^ He  laid.  We  will  make  an  End  of  it  prefcntly. 

L-  c.  y Call  Mr.  B.mtfy  again  : Was  he  there  then  i 
Cthf.  No.  my  Lord,  Mr.  Cumin  waj  there. 

L.  C J.  Mr.  Bently,  Was  you  by.  then?  Did  you  bear  any  fuch  Dif- 

courfc  ? 

B-'f.  No,  «r. y Lord,  I did  nor. 

L.  C.  y.  Was  you  by  when  Mr.  Britton  was  there  on  Sunday  Morning  ? 
B r.t.  i \v.u  by  when  he  fir  ft  came  in. 

L.  C.  J.  Did  you  hear  any  I iifcourfc  ? 

Bent.  No  ; 1 (re revived  they  deftral  to  be  alone. 

Conn.  Dtf.  My  Lord,  I Would  obferve,  th.it  the  Indictment  is  Lid  fe- 
veral  Ways  : Battles  the  Confederacy,  they  charge  us  with  particular  Of- 
fences in  Challenging.  As  to  the  Beginning  of  the  Indictment,  they  take 
in  all  the  Defendants!  there  arc  three  of  them,  and  they  lay  they  enteted 
into  a Confpiracy,  to  confult  and  contrive  how  they  might  do  a Mifchicf 
to  Mr.  Colepiprr.  They  begin,  my  Lord,  only  with  Kir.  D/new,  and 
lay,  That  Mr.  De:eu>  did  offer  himfelf  to  Duel  with  Mr.  Colepeper,  on 
Behalf  of  Sit  Georg;  And  as  to  Mr.  Merriam,  that  he  did  meet 

them,  and  hart  tome  Dvcourfc  with  Mr.  Colepeper.  My  Lord,  they  have 
endeavoured  to  fupport  a Confpiracy ; and  if  iliey  fail  of  the  Proof  of  it, 
they  know  iheir  whole  Indictment  fails  As  to  Mr.  Britton , and  Mr. 
Merriam,  there  is  no  Evidence  that  can  concern  them;  but  fuppoft  there 
IhoulJ  be  feme  warm  Words  between  Gentlemen,  are  thofc  Words  in- 
dictable, uiiLfe  there  be  feme  Thing*  premeditated,  in  order  to  brin®  to 
pals  fuch  a Coirfji  .'acy  r But,  my  Lord,  they  have  not  produced  any  Evi- 
dence whatlocvci,  ihuMr.  Britton,  one  of  them,  ever  fpoke  to,  or  faw 
the  other  two,  Mr.  D.new  and  Mr.  Mariam  j fo  that,  as  to  Mr.  Britton, 
there  can  nr  no  Manner  of  a Confpiracy.  It  does  not  appear  that  he  is 
guilty  of  any  pact  dirccllv  ; it  h s appeared,  indeed,  that  Mr.  Men iam 
did  retire  ; to  that  Mr.  Merriam  and  Mr.  Brittiu  are  out  of  the  Caufe  ; fo 
that  Mr.  Dene w is  alone  in  the  Confpiracy:  lie  confpited  by  himfelf,  and 
tltere  mull  be  * Three  to  make  it  a Confpiracy  ; and  wc  mull  fubmit  to 
our  Lordfljip's  Judgment  how  far  the  Challenge  is  imliclabli.  Suppo- 
ing  Mr.  B itton  haJ  laid,  Come  out.  How  is  that  indi£Lb!c,  unlefs  it  had 
bet  n to  order  to  an  Affauitution  ? And  as  to  Mr.  Britton,  uulefe  there  be 
a Confpiracy,  it  will  not  do. 

A ether  of  the  fame  Side.  They  have  Lid  it  a joint  Affaulc,  as  an  Aflion 
of  Battery,  juatnft  Two;  but  upon  Evidence,  my  Lord,  in  the  Indidl- 
ment,  we  fubmit  it  whether  it  muft  not  be  laid  feverally. 

Coun.  £hiitn.  It  is  in  the  Induftment  ; they  ate  all  fevcral  Overt -Adis 
of  the  Cunipir-cy. 

L.  C.  7.  Mr.  Britton  is  not  indeed  guilty  of  Fighting  ; but  the  Quef- 
tion  is.  Whether  or  no  what  he  laid  amounted  to  a Challenge  ? 

(Then  the  Lord  Chief- JuJiUe  read  over  f me  of  the  Inditimrnt. ) 

L.  C.  J.  This  concerns  Mr.  Dentw  and  Mr.  Man  iam  -,  but  not  Mr. 
Britton. 

Mr.  Wells.  My  Lord,  Here  they  have  got  Writers  in  Short-Hand  ; 
and  Mr.  Colepeper  hath  befpaiicrcd  Sir  George  Rook. 

Coun.  Queen.  We  defire  to  know  how  this  was,  if  it  fhould  come  abroad. 
Another  of  the  fame.  There  is  Nobody  fays  any  thing  againft  Sir  George 
Bui. 

Coon.  Def.  My  Lord,  wc  defirc  to  be  heard  for  Sir  George  Rook's  Ha- 

L.  C 7.  Here's  Nobody  quellions  Sir  George  Rook’s  Honour. 

Coun.  Def  Your  Lordlhip  will  plead-  to  remember  Mr.  Colepeper  did 
fay  in  his  Evidence,  that  he  fent  his  Man  into  the  Room  to  look  lor  Sir 
George  R ok,  that  he  was  not  there  ; and  he  fent  him  up  Stairs,  that  he 
was  not  found  there;  and  he  concluded  wiih  this,  that  he  did  verily  be- 
lieve that  he  w.s  at  Home.  We  will  call  our  Wiutefies  to  prove  that  he 
was  not  at  Home. 

Col.  Crawford. 

Coun.  Def.  Will  you  give  an  Account  where  Sir  George  Rook  was  on 
the  2 1 ft  of  Augtsfi,  Saturday  ? 

Col.  Cruwf.  My  Lord,  I came  to  Sir  George  Rook's  Iloufc;  I believe  it 
was  that  very  Afternoon  about  four  o'Glock  ; Says  i.  Sir,  you  appointed 
me  to  call  on  you  about  this  Time;  I am  ready  to  wait  upon  you  : No, 
fay s Sir  George,  I can’t  go  with  you  now,  bccaufe  Mr.  Co’tpeptr  hath  writ 
me  a Letter,  3nd  hath  appointed  five  o’Clock  to  come  and  ipeak  with  me, 
and  bath  writ  to  me  with  a great  deal  of  Compliment,  that  he  will  come 
at  five  o'Clock,  and  deftred  me  to  be  within.  Said  1,  Sir,  then  I will 
ft.iv  till  five  o’Clock,  and  ftaid  till  alnioft  fix.  Says  Sir  George , Nobody 
that  appoints  at  five  will  come  now : Says  he,  Wc  will  fend  for  a Coach, 
and  go  to  my  Lady  Halifax’s  Houfc.  We  went  therefore,  my  Lord, 
from  nis  Houfc,  and  went  no  where  clfe,  but  to  fee  my  Lady  Ha  lifax's 
Children.  1 ftaid  with  him,  my  Lord,  till  feven : bays  he,  when  he 
came  back,  (to  the  Porter)  Who  has  been  to  enquire  forme?  Says  be. 
There  was  fuch  and  fuch,  and  there  hag  been  Mr.  Ctlepeptr : How  long 
ago  } faid  Sir  George.  A little  while,  the  Porter  : This  is  very  well, 
fays  Sir  George  -,  almoft  feven,  and  he  appointed  five  o’Clock.  This  I have 
fworn  to. 

C.un.  Queen.  We  do  not  endeavour  to  affect  Sir  George  Rook's  Repu- 
tation in  any  Refpecl ; his  Reputation  i$+  indifpuuble. 

CoUp.  My  Lord,  1 lent  a Letter  at  four  o’Clock. 

L.  C.  y.  You  fay,  you  fent  one  at  one  o’Clock. 

Colep.  Yes,  mv  Lord. 

L.  C.  f.  And  then  fent  another  at  four  o’Clock  : Why  did  you  fend  it? 
Colep.  To  excufe  myfclf  for  not  coming  at  the  iirft  Appointment ; for  I 
faw  myfclf  befet. 

Cam.  Queen.  Wc  defire  to  alk  Mr.  Colepeper , what  Mr.  Britton  told 
him  of  a C>  nfultation  with  Sir  George  Rod? 

Colep.  Mr.  Britton  told  me*  he  was  in  a Confutation  with  Sir  George 
Rook  -nd  Mr.  Dcurw,  how  to  proceed  with  me:  When  my  Letter  came, 
he  was  there,  and  in  Confult. 

Cmn.  Def.  My  Lord,  We  infill  upon  it,  that  thefe  Fellows  Qic-uld  not 
go  on  Writing. 

Vox..  Vill. 

• This  not  Law.  t Very  obliging. 


upon  VV.  Colepeper,  Eft}.  ( Ig4  ) 

( Ordered , That  tie  Writer j he  turned  cut  of  the  Court.} 

And  accordingly  they  were  turned  out  at  the  repeated  Inftance  of  fetn- 
on  the  Part  ol  the  Defendants,  who  flawed  themf.  Ives' concerned  fer  Sir 
T!,P.  Honour,  and  feared  the  puMift.ng  a Cafe  that  would  ill  hear 
Light.  However,  thus  far  the  Short-hand  Writers  had  proceeded 
with  great  Exactnefs  ; and  they  are  ready,  by  their  Hand-writing  and 
-'Notes,  to  juftify  all  before-mentioned  in  tins  Trial,  which  by  this  Time 
was  very  near  ended. 

Wh,t  follows,  William  Colepeper  offers  to  the  Reader  from  himfelf  - Per- 
haps the  World  might  be  better  fatisfied,  if  the  Whole  had  been  taken  by 
the  Sh  ,rt. hand  Writers,  who  immediately  committed  all  to  |'aper . 
tl  ilham  Colepeper  being  under  a Difability  in  the  Cafe,  is  to  fuiiply  the 
reft  by  his  Memory.  And  if  any  Doubt  ftiould  arifc,  (as  he  hopes  and 
believes  there  will  not)  concerning  tne  little  Remainder  tlut  he  undertakes 
to  pirform,  he  muft  appeal  to  the  many  Periods  prefcnt  for  the  Fidelity 
and  Exadlnefs  of  his  Relation.  7 

Mr.  C-Lpeper  made  this  Anfwer  to  what  Colonel  C- aw  ford  depofed. 
h fi  f Was  .tell,nS  your  Lordlhip  and  the  Jury,  that  Mr.  Britton 

had  threatened  me  with  twenty  on  Behalf  of  Sir  George  Ro  t,  if  I would 
not  lubUnbe  the  I aper  before-mentioned.  My  Lor  i,  Mr.  Britten  named 

Mr  B./rl™XyW  Tn  fhoU-ht  il  to  mention,  after 

Colonel \rl'  ‘he.Njmc*  k"r  Gentlemen  on  fuch  an  Occofion;  hut  fince 
Colonel  Crawford comes  here  voluntarily,  anJ  is  fuffered  to  fwear  for  Sir 
Ceorge  Rods  Honour,  fas  I hear  it  called)  out  of  the  Caufe,  1 think  [ 
ought  to  tell  your  Lordftnps,  that  Colonel  C-auferJ,  who  makes  himfelf 
out  to  have  been  there,  (I  mean  at  Sir  George  Rook's  Houfc)  was  one  of  the 
twenty  particularly  named  to  me  by  Mr.  Britton:  And,  my  Lord,  I mult 
farther  obferve.  Colonel  Crenvford  has  /worn,  that  S r George  R ok  went 
to  fee  my  Lady  Halifax's  Chii  ren  ; but  Sir  George  Rook,  on  the  next  Day 
Morning,  when  1 wailed  on  him  at  his  Houfc,  told  me,  when  1 fpoke 
about  his  being  denied,  that  he  was  gone  to  a Committee  of  the  Council. 

1 hen  one  of  the  Counfel  for  the  Queen  Ip  .ke  to  this  E/F.-&J 

„ tr  1 rrl", IO  h”r  ,h“  D,,Putr  at>out  Sir  George  Rook's  being 

at  Home  when  Mr  Colepeper  went  to  Ins  Houfc;  What  Colonel  Crawford 
and  Mr.  Co.epeper  have  dcpofcd,  1$  very  confident ; Mr.  C letter  f .ys  he 
was  thereabout  five,  and  making  his  Mon  fcarch  for  Sir  G.or'e,  believed 
of  !u*n*  "°W  GtM  Crar.f.rd  comes  and  pul*  the°Mauor  out 

of  all  Doubt,  and  proves  that  bir  George  was  at  Home  at  the  rime 
Tu  ) « wi'*1  the Ojm.tiing  up ofwhich  hy  the  LordChlrf. 

Julhce  Holt , and  his  Lordlhip  s Remarks  to  the  Jury,  Mr  IVilliam  Co’c- 
prper  trunks  not  proper  lor  him  to  give  an  Account  of;  nor  wiU  he  u«- 
..crt.ke,  on  h.j  hare  Mcn.ory,  to  p int  any  tiling  faid  by  his  Lordfiiip. 

r;  Ml^m  &Upeper  only  notes,  That  his  Lnr  Jihip  was  felly  convin- 
ced of  thy  Cale,  and  that  the  Jury  were  fotoo;  for,  having  wnui.awn 
from  the  Bar,  and  confidercd  the.  Matter,  they  brought  in  their  Verdict  as 
follows,  and  ;s  now  on  the  Record  j 

John  Merriam,  Not  Guilty. 

C’f‘h°f>ht  Confpiracy,  nor  of  the  Ajfuult , hut 
guilty  of  the  rejl  of  the  Indictment,  in  Manna  and  Form  as  n .harp'd 
agent, Jl  him. 

Naihwiel  Dc.cw,  H>!  Gu.U,  ,J,f„  C,#™,  |» , ,r  .1  . 

,r-U  hMmm.  » Ud  tmfm  n k.r,  JZiVL  J 

Mr .C-Mfrr  doles  lus  Rel.iion  wi,h  P,„ic„|,4  »i?h  ^ich  ',h. 

XTL  Trill  w“  «■  th=  .»= 

The  Court  he,.,8  let,  anil  all  the  Jitdses  potfent,  the  three  Counfel  for 
the  Gentlemen  IpSte  „>  M,t,g,„on  of  the  Offence;  ,nd  though  inff  Afol 
mahverfions  might  be  rnn.le  o„  the  Mttte,  end  Mnnnet  of  their  d, foonrfi 
yet  as  the  Court  w.s  pleated  to  take  no  Notion  of  it,  Mr.  mUU « cl 
rOT.  11  "eo'ffsry  to  mate  any  Ohferv.tlont  upon  it, 

Mr.  Itfllmm  CcUp^jr  having  declined  any  Counfel,  appeared  in  hi. 
Goon  at  the  Bat,  and  fpoke  ,he  Cafe  himfelf,  a„d  after  Lv, on  open'd 
the  Nature  of  rite  Crrme,  and  bid  what  he  thought  con.enienf  ITthe 
Matter  oi  Law,  the  Particulars  of  which  he  troubles  not  the  Reader  with 
he  concluded  his  Difcouric  with  Words  to  this  Effecl  - * 

M,  L,ri.  Had  any  of  thefe  Gentlemen  challenged  m'e  really  upon  their 
“ h"“'r"  1 ”'Sj<  h»'  »a«d,  I ionld  not  na»=  rppl.ed 

mylelf  here  for  Redrels  ; but  Numbers  are  encased  »Kainfl  me  JnTJ 
,be  Quaitel  is  he,  Man's  M,  L,rJ, 

. Gentleman  of  an  ancient  Family  to  on.  Country  has  been  haignd  lor 
tdling  a Coachman  ; I am  under  Inch  unhappy  Circnmllanc.s,  ,h.~,  fomn 
<d  thofc  now  convifled  before  your  Lordlhip,,  and  other.  i„d,£l,d  wt,0 
have  been  engaged  in  the  .tll.inous  Machination,  and  Attempt,  attain? 
my  Lite,  have  been  Once  advanced  to  Places  of  Honour  and  Profit  6 
Here  my  Lord  Chief-Juftice  interrupted  Mr.  Wllim  ChWr  funno 
ling  him  to  reflect  upon  the  Government.  1 1 ’ UPP°“ 

hisALSdSpCh'  Mr'  >r'U'“m  Cd't't"  ''<cm  ™ wi,h  J“=  Suhtnidion  to 
W,  1 intend  no  Rejeftion  upon  the  Queen  or  Government ; Mej 
Majt-lty  I.  an  excellent  Perron;  but,  like  nil  Sovereign.,  foe  is  forced  fc 
hear  With  the  Lars,  and  fee  w.th  the  Lyes  of  others.  The  pea,  Man  of 
Malice  improves  the  Intereff  he  has  to  obtain  Preferments  for  his  £„. 
gincs.  My  L*rJ,  I am  ready  to  prove.  That  he  hat  employed-  fomc  of 
thete  Inittumcnts  upon  me,  a,  vrell  before  a Demand  of  Satisfaction  as 
>»  Agreement  of  ni.ing  It  him  in  hi,  own  Method  on  the  Coafl  of 
HeUani.  1 hope i your  I.Onlfllip,  and  the  red  or  the  Queen's  Judges  will 
inform  her  Majefty  of  her  Admiral,  and  that  be  will  be  made  a feverc  Ex- 
ample of  her  Juftice:  And,  My  Lor, l,  I defire  your  Lord  (hi  d anJ  all  the 
Court,  to  take  Notice  of  yvhat  1 now  lay  ; Sir  George  R,ai  is  ij,e  firft  Ad- 
miral of  England  that  ever  feni  a Gentleman  a Challenge,  aud  after  it  was 
accepted,  employed  others  to  fight  for  him. 

Here  my  Lord  Chief-Juftice,  and  the  other  Judges,  took  Notice  of  Mr. 
lyUHean  Colepeper  again  lor  thefe  Expreffions, 

Cc  M, 
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My  Lori,  faid  Mr.  IViUiam  Celepeper,  going  on,  I am  the  moll  injur’d 
Gentleman  of  my  Country  : The  Matter  of  my  Difcourfe  is  true  ; per- 
haps the  Manner  may  be  more  excufable,  than  juftifiable  : Mr.  Denew 
from  a Captain,  is  made  a Lieutenant-Colonel,  and  Mr. Knatchbul  has 
a Place  of  800 1.  per  Annum,  both  fince  their  Crimes.  ’Tis  no  wonder  if  ' 
the  extreme  Senfc  of  my  Wrong  Ihould  extort  from  me  Expreffions 
which  your  Lordfhip  thinks  do  not  become  me.  As  vour  Lordfhip  has 
reprehended  me,  I doubt  not  but  you  will  alfo  give  jufl  Judgment  on  the 
AQaflins. 


Lords  hi  Scotland,  ( 1 96  ) 

The  Counlel  for  the  Defendants  then  apprehending  a great  Vine,  put 
Mr.  William  Colepefer  in  mind,  that  he  had  faid  at  the  Trial,  Mr.  Denew 
had  but  a fmall  Eftate. 

Mr.  William  Celepeper  own'd  he  had  laid  fo,  and  referr'd  the  Fine  to  the 
Pleafurc  of  the  Court. 

Accordingly  Sentence  was  pall  upon  the  Defendants  as  follows : 
Nathaniel  Dtnnu  Fin’d  200  Marks. 

Richard  Britton,  ICO  Pounds. 


LTV.  The  Proceedings  before  the  Lords  of  the  Council  in  Scotland,  againfl  David  Baillie,  in 
Feb.  1703-4,  for  Defaming  the  Duke  of  Queensbury,  and  the  Marquis  of  Anandale. 


THERE  having- been  fcveral  Letters  Hopp’d  at  the  Poft-Houfe  in  Edin- 
burgh, wrote  in  Cyphers,  IA t.  which  gave  Alarm  10  the  Miniftcrs  of  a 
Plot  intended,  the  Government  caufcd  David  Baillie  to  be  feized,  who 
being  brought  before  the  Privy  Council,  the  Lord  Juftice-Clcrk  aik’d 
him,  Whether  am  Perfon  had  offered  to  entice  him  to  dtpefe againft  the  Duke  of 
Hamilton,  the  Duke  of  Athol,  and  his  Brother  the  Earl  of  Cromarty,  and 
other  : ; as  if  th/y  had  hem  in  a Plot  againfl  her  Majejly.  To  this  Quell  ion 
Bailie  had  his  An  fiver  ready  : That  the  «/‘Quecnfbury,  and  Marquis 
of  Anandale,  had  Inert  treating  with  him,  to  dtpofe  againfl  the  Perfsns  the 
Lord  Ju/Hce-Ctirk  had  named. 

The  Board  began  to  examine  Baillie,  Hew,  and  when,  and  upon  what 
Occafion  he  had  met  with  the  Duke  of  Qtuenfbury,  and  the  Marquis  of 
Anandale  P All  the  Anfwcr  they  could  get  of  him,  was.  That  he  Lad  writ 
a Letter  to  the  Duke  of  Hamilton,  which  contain'd  all  that  he  knew,  c>  could 
fay  of  iubat  had  been  afk'd  him.  He  was  told  in  Council,  That  he  mull 
declare  what  he  liad  writ  in  that  Letter ; it  not  being  enough  for  him,  in 
a Cafe  of  that  Nature,  to  refer  to  it  in  general  Terms.  And  in  the  mean 
time,  left  there  might  be  Irapreflions,  Informations,  or  Advices  given 
him  by  the  Party , which  it  was  their  Inccrcft  to  do,  he  was  committed 
etofe  rrifoncr,  which  is  the  tifual  Courfe  the  Privy-Council  takes  till 
the  Examinations  arc  over  : But  at  the  fame  time  he  was  allowed  Pen,  Ink, 
and  Paper,  r.r.d  defired  to  draw  up  in  W riling  all  that  he  had  to  fay,  of 
what  he  pretended  to  have  pad  between  the  Duke  of  ueenfbury , the  Mar- 
quis of  Anandale , and  him. 

Inftead  of  drawing  up  what  he  had  to  fay  in  Writing,  as  defired  by 
the  Privy-Ccuncil , he  writ  a Letter  to  the  Earl  of  EglingJen,  Prcfident  of 
the  Council  pro  tempore  ; acquainting  him.  That  upon  the  whole  Matter, 
he  could  fay  no  more  than  what  he  had  writ  in  that  Letter,  (meaning  his 
to  the  Duke  of  Hamilton,)  and  prefles  that  the  Lord  Jullicc-Clerk  might 
Chew  the  fame  to  the  Privy-Council  *. 

In  the  mean  time,  the  Lords  of  the  Privy-Council  fent  two  of  their 
Members  to  the  Duke  of  Hamilton  for  the  Lett  r Baillie  had  writ  to 
him  ; which  his  Grace  deliver’d  to  them,  upon  the  Clerk  of  the  Council 
returning  him  an  attefted  Copy.  Thereupon  Baillie  was  again  call’d 
before  the  Privy-Council,  and  afk’d,  That  fmcc  he  had  faid  in  general, 
that  the  Duke  of  j9 'ueenfbury , and  the  Marquis  of  Anandale,  had  endea- 
vour'd to  bribe  him  to  depofe  againft  certain  Noble  Perfor.s;  it  was  ex- 
pelled now,  he  (hould  give  the  Board  all  the  Particulars  of  that  Tranf- 
a£Hon.  Baillie  ftill  infilled,  That  he  could  make  no  An  Twer,  except  he 
had  a Sight  of  his  Letter  to  the  Duke  of  Hamilton.  The  Queen’s  Advo- 
cate told  him  in  Council,  That  by  the  Law  he  was  obliged  to  anfwer 
fucli  Qiieftions  as  were  put  to  h:m  by  the  Board;  and  that  if  the  Letter 
he  had  writ  to  the  Duke  of  Hamilton  were  tiue,  he  could  not  but  re- 
member the  material  Heads  thereof ; and  if  it  were  falfe,  he  ought  not  to 
continue  in  a Lye.  The  Queen’s  Advocate  put  him  alfo  in  Mind, 
how  unaccountable  a Thing  it  was,  That  lie  fhould  not  remember  what 
he  had  writ  but  five  Weeks  before,  which  was  the  Date  of  his  Letter 
to  the  Duke  of  Hamilton ; when  in  that  very  Letter,  he  pretended  to 
remember  a great  many  Things  which  had  happen’d  to  him  Five  Months 
before,  which  was  the  Time  he  had  met  with  the  Duke  of  Queenjbury. 
The  Advocate  infilled  further,  That  his  Shuffling  in  this  Matter,  car- 
ried with  it,  all  along,  a great  Probability,  that  the  Letter  he  had  writ 
to  the  Duke  of  Hamilton  had  been  di&atcd,  or  fuggefted  to  him ; and 
he  had  fince  quite  forgot  his  Leffon  ; whereas,  if  what  he  writ  then 
had  been  true,  (being  a Thing  in  itfclf  fo  cxtraordinaiy,)  though  he 
might  poffibly  forget  fome  minute  Circumftances,  it  was  iinpoffible  he 
could  forget,  in  fo  fhort  a Time,  the  Bulk  and  material  Parts  of  it; 
Truth  being  uniform  ; and  Lies,  for  the  moll  Part,  defeating  and  con- 
founding thcmfelvcs. 

Baillie  continued  deaf  to  all  that  the  Lords  of  the  Council  could  fay  to 
him  ; and  they,  to  give  a fair  Handle  to  recollect  bis  Memory,  agreed  to 
draw  up  fome  Interrogatories  in  Writing,  which  they  deliver’d  to  him, 
defiring  him  to  give  in  his  Anfwcrs  likewife  in  Writing,  againft  the  next 
Time  he  fhotlld  be  called  before  them. 

Accordingly  Baillie,  when  remanded  back  to  Prifon,  falls  to  writing 
fomething  like  AnfsVcrs  to  the  Interrogatories  which  had  been  given  him  : 
But,  upon  fecond  Thoughts,  he  breaks  off  abruptly ; and  to  cover  his 
Copfufion  and  Irrefolution,  throws  the  Ink-Bottle  upon  the  Paper,  of 
Dcfign  to  blot  out  what  he  had  writ  : Which  Paper  the  Keeper  of  the 
Prifon  brought  to  the  Council. 

The  Council  feeing  they  could  have  nothing  from  him  in  Writing, 
after  fcveral  Days  Time  given  him  to  do  it,  call’d  for  him  again  ; and 
defired  him  to  anfwcr  the  Interrogatories  Viva  Voce:  And  what  Anfwers 
they  were,  will  .beft  appear,  by  placing  the  Interrogatories  and  the  An- 
p.vcrs  in  Order. 

Baillie’s  Interrogatories  emd  Anfwers. 

1.  hderrogatcij  \Jl.  What  was  the  Rife,  or  Occafion  of  his  being  fent 
for  by,  or  going  to  the  Duke  of  Queenjbury,  and  Marquis  of  Anandale, 
about  the  Plot  l And , if  it  was  any  Difcourfe  he  had  had  with  any  of  their 


Servants  or  Dependants  ; or  that  either  he  inform’d  them,  or  they  dif* 
courfed  him  on  that  Subject  l 

Anfwer.  He  can  give’  no  Anfwer  thereto  at  alt. 

2.  Inter.  2 d.  Who  brought  him  to  the  Duke  of  Queensbury?  And 
what  was  faid  to  him  by  the  Perfon  who  defired  him  to  come  to  his 
Grace?  And  what  he  anfwcr’d  ? And  about  what  Time  this  happen’d, 
as  near  as  he  can  remember  ? 

Anf.  The  Time  was  about  the  latter  End  of  July,  or  the  Beginning 
of  Atigujl ; and  docs  not  remember  what  Mr.  Stewart , Servant  to  the 
Duke,  who  brought  him  to  the  Duke,  faid  to  him  ; and  the  Declarant 
anfwer ’d,  Nothing ; but  went  away  with  him. 

3.  Inter.  31/.  What  the  Duke  of  Queensbury  faid  to  him?  What  Ac- 
count he  gave  of  the  Reafon  or  Caufe  why  he  fent  for  him  ; or  that  any 
Perfon  had  recommended  him  ? And  who  the  Pcrlbn  was  r And  that  he 

Sve  Account  of  any  other  Circumftatice,  that  might  have  been  the 
aufe  or  Occafion  of  the  Duke's  Enquiry  ? 

Anf.  Does  not  remember  what  the  Duke  of  Queensbury faid  to  him; 
nor  can  he  anfwer  at  prefent,  what  was  the  Reaion  the  Duke  gave  for 
fending  for  him  : And  fays.  That  the  Duke  faid,  he  was  recommended  to 
him  ; but  would  not  tell  the  Declarant,  by  whom. 

4.  Inter.  *//;.  What  the  Duke  faid  to  him  ? What  he  inform'd  him  of 
either  as  to  Things,  or  Perfons  ? And  what  he  defired  of  him  ? And  for 
what  Caufe  ? And  what  Arguments  he  ufed,  to  induce  him  to  be  free 
and  plain  ? 

Anf.  He  cannot  recollect  himfelf  of  what  the  Duke  informed  him,  a* 
to  any  other  Perfon  ; and  will  not  anfwcr,  at  prefent,  what  the  Duke  de- 
fired of  him  : Nor  will  he  anfwcr,  what  Arguments  the  Duke  ufed  with 
him,  to  be  free  and  plain  with  his  Grace. 

5.  Inter.  5 th.  If  the  Duke  named  to  him  any  Perfons  ? And  what  the 
Perfons  were?  And  what  the  Duke  defired  to  know  of  hint  concerning 
them  ? And  what  he  anfwercd  about  the  (aid  Perfons,  or  any  thing  that 
was  difeourfed  to  him  ? 

Anf.  Yes : And  what  thefc  Perfons  were,  will  not  anfwer  at  prefent. 
What  did  (he  Duke  defire  of  him  concerning  thefc  Perfons  ? He  is  not  to 
anfwcr  that  at  this  Time  : What  Anfwcr  he  gave  to  the  Duke,  when  he 
defired  to  know  any  thing  of  thefc  Perfons,  (Ac,  ? Will  not  anfwer  that 
neither. 

6.  Inter.  6 th.  If  the  Duke,  at  parting,  appointed  him  a new  Time,  or  faid 
he  would  fend  again  for  him  ? And  to  what  Purpofc?  And,  if  he  bid 
him  enquire,  or  remember  himfelf  better,  as  to  any  Particular,  and 
bring  him  an  Account  of  it? 

Anf.  If  the  Duke,  at  parting,  appointed  a new  Meeting  with  him  ? 
Says,  No:  But  faid  he  would  fend  for  him  again.  If  the  Duke  did  bid 
him  to  remember,  or  enquire,  3s  to  any  Particulars,  and  bring  him 'an 
Account  of  it  ? He  cannot  anfwer  that  juft  now. 

7.  Inter,  -th.  When  he  met  with  the  Duke  the  fecond  Time?  And 
what  was  the  Occafion  of  it?  And  what  further  Difcourfe  was  betwixt 
them  ? And  iT  any  Perfons  were  then  named  ? Or  he  defired  to  witnefs 
againft  them  ; or  to  witnefs  any  Pare  of  the  Plot;  or  their  Hand  therein  ; 
or  any  Correfpondence  thereabouts  ? And  what  elfe  pafs’d  in  the  Second 
Meeting  ? 

Anf.  At  what  Time  he  met  with  the  Duke  the  Second  Time,  he  can- 
not remember:  And  what  was  the  Occafion  of  his  Meeting  with  the 
Duke  the  Second  Time,  he  cannot  anfwer.  As  to  that.  What  Difcourfe 
was  betwixt  them  the  Second  Time ; he  cannot  recapitulate  every  Parti-  1 
cular  that  pafs’d  betwixt  them  juft  now : And  if  be  named  any  Perfons  | 
to  him  ? Declares,  Yes  : And  what  thefc  Perfons  were  ? He  will  not  au- 
fwer  that.  And  if  he  defired  him  to  witnefs  againft  any  Perfon?  He  will 
not  anfwer  that  juft  now. 

8-  Inter.  8 tb.  How  long  after  was  the  Third,  and  then  the  Fourth 
Meetings  ? And  if  any  thing  occurr’d  in  the  mean  time  ? And  what  was 
the  Occafions  of  the  faid  Meetings  ? And  what  pad  therein,  either  as  to 
Perfons  or  Things  ? 

Anf.  When  was  the  Third  or  Fourth  Meeting  he  had  with  the  Duke? 

He  did  not  mind:  And  what  occafion’d  the  Third  or  Fourth  Meeting 
with  the  Duke  f He  will  not  tell  that  at  this  Time : And  what  pad  be- 
twixt them  at  the  Third  or  Fourth  Meeting,  either  as  to  Perfons,  or 
Things?  He  is  not  to  anfwcr  at  this  Time. 

0.  Inter,  esth.  That  you  anfwer  all  the  above  Queflioru : As  to  the  Oc- 
cafion and  Manner  of  your  coming  to  the  Marquis  of  Anandale  ? And 
what  he  faid  to,  and  demanded  of  you  ? And  what  you  anfwercd?  And  what 
Perfons  he  named  to  you  ? And  what  he  requi  red  of  you  as  to  thofe  Perfons  ? 
And  what  Encouragement  he  promifed  you  ? And  for  what  Caufe  ? 

Anf.  Who  brought  him  to  the  Marquis  of  Anandale  f Anfwcr’d,  A 
Gentleman,  whofe  Name  is  haru,  as  he  believes  : And  what  the 
Marquis  faid,  or  afk’d  of  him?  He  will  not  anfwer  at  this  Time:  And 
what  Perfons  the  Marquis  named  to  him  ? Anfwers,  He  not  to 
name  them  now.  And  what  he  did  require  of  you,  as  to  thefc  Perfons? 


• Thjfcj  and  the  ether  Letters,  are  all  inferled  together  at  the  Clofc  of  this  Proceedir.j. 


Anfwcr* 
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Anfwers,  He  cannot  anfwer  that  juft  now:  And  wh=:  Enrounigcmentshe 
jjid  promife  him  ? Anfwers,  He  will  not  tell  that  at  this  Time. 


(198) 


to.  Inter.  10 tb.  What  moved  vou  to  go  to  Duke  Hamilton,  or  to  write 
to  him?  Who  advifed  you  to  do  fo?  Who  introduced  you  ? And  what 
faid  you  ro  him,  when  you  gave  him  the  W riling  l Ana  if  it  was  fign’d 
by  you?  And  what  the  Writing  did  contain?  And  what  you  remember 
of  the  Contents  thereof?  Am!  if  youihew’d  it  to  any  other  Perfon;  and  to 
whom  ? And  what  his  Grace  faid  to  you  about  it  r And  if  you  was  with 
him  oftner  than  once  about  this  Matter  ? And  if  you  acquainted  any 
other  therewith  ; and  who  they  were  r And  what  pafs’d  betwixt  you  and 
them  upon  this  whole  Subject  ? 

A>f.  He  will  anfwer  no  Queftions  as  to  the  Duke  of  Hamilton,  at  this 
Time. 

The  Examination  being  over,  the  Lords  of  the  Council  found.  That 
his  refuting  to  anfwcr  the  interrogatories  put  to  him  was  againft  Law, 
and  an  high  Contempt  of  the  Board  ; and  deferved  a ft-vcrc  Punifbment : 

And  vet,  notwithftnndingof  their  jull  Deteftation  of  the  Man's  Villainy, 
their  Moderation  and  Patience  were  fuch,  that  they  did  not  proceed  to 
Cenfure  ’till  they  had  call’d  him  before  them  once  more.  Then  he  was 
told,  that  if  he  continued  torefufe  anfwrring  to  the  Interrogatories,  ac- 
cording to  Law,  they  were  obliged  to  ir.flidt  a Punifhmcnt  adequate  to  his 
Crime.  And  the  Queen’s  Advocate  told  him,  he  would  prolecute  him 
upon  the  Statute  ol  Leefing-making,  and  common  Grounds  of  the  Law 
againft  Defamation  and  Calumny. 

While  Bailie  flood  thus  mut<-  to  whatever  was  aik’d  him  in  Council, 
the  Duke  of  Hamihen  gave  in  a Petition  to  the  Board,  reprefenting,  That 
he  had  inform’d  the  Lord  Jultice-Clerk  of  the  Letter  he  had  received  from 
Baillie  ; and  defired,  that  the  Letter  might  be  read  to  Baillie  in  Council  ; 
and  that  Baillie  may  either  own,  or  deny  it  to  be  his  Writing.  On  the  I 
Twenty-lourth  o f February,  the  Indictment  was  brought  againft  him,  in 
the  Name  ol  fames  Duke  of  Sbueenfhury,  Principal  Secretary  of  State,  JPil- 
liem  Marquis  of  Antmaulc , Prefident  of  her  Majefty’s  Council,  and  the 
Queen’s  Advocate  for  Her  Majefty’s  Intereftj  to  the  following  Purpofe. 

The  INDICTMENT. 

* 'TH  AT  whereas  by  the  Laws  *f  this,  and  all  other  well-governed 
4 Realms,  The  Inventing,  Making,  and  Uttering,  by  Writ,  or 
e otherwife,  of  Lyes  and  Slanders,  to  the  charging  and  defaming  of  any 

* Perfon,  and  efpccially  of  Per  Ions  of  the  hieheft  Quality,  and  grcatcit 

* Trulls  and  Offices  in  the  Kingdom,  and  in  Matters  of  the  higheft  Im- 
4 portancc,  not  only  touchingthcir  Honours,  Lives,  and  Fortunes,  hut 

* tending  to  mifreprefent  them  to,  and  raife  and  endanger  Difeord  be- 

* twist  Her  Majeltv  and  them  : As  alfo  to  raife  Jealoulics  and  Difeords, 

‘ and  to  occafion  mod  dangerous  and  pernicious  Contentions  betwixt 
4 them  and  the  other  Peers,  of  the  noil  eminent  Quality  within  the  King- 

* dom,  arc  Crimes  of  a high  Nature,  and  ought  to  be  mod  ft  rerely  pu- 

* nifljed,  like  as  by  the  A£ls  of  Parliament  following,  it  is  Statute  and 

* Ordained  in  Manner  after-mentioned,  02.  By  the  A‘<  fa.  /.  par  2. 

* cap.  43.  That  nil  Leeftng-naieri,  and  Tellers  of  them,  which  may  endanger 
4 Di/coid  betwixt  the  King  and  his  Peon/e.  flail  be  thallengtd  by  them  that  Power 
4 Las . ar.d  tync  Life  and  Goods  tc  lie  King.  And  by  Ac!  fa.  Vtb.  par.  6. 

4 cap.  83.  The  cfor/Jiid  All  is  Ratifiu  and  Approval,  and  Unl.inti  to  be  put 
4 in  Execution  in  all  Point ; As  alfo  the  fame  is  again  ratified  by  Icveral  tub 
4 ftqucnt  A£ls  of  Parliament  ; fuch  as  fa.  Pith. , par  Iq.  cap.  jp 5.  Arid 
4 fa.  Pith,  par.  2C.  rap.  «j.  And  laftly,  Bv  the  Laws  both  of  this  and 

"4  all  other  Realms,  To  Inform  againft,  <>r  Slander,  or  Accule  P.  rlor.sas  j 
4 abominable  Suborners  and  Solicitors  of  others,  to  Accufc,  or  Bear  Wit-  | 

4 ncls  againft  Pcrlons  of  the  higheft  and  hell  Quality,  of  the  moil  wicked 
4 and  horrible  Crimes  and  Treafon,  and  Leefe-makmg  againft  tbc  Queen 
4 and  the  Kingdom,  is  a Scandal  and  wicked  Crimr  of  the  Higheft  Na- 
4 ture,  and  ought  to  be  moll  fcvcrcly  punilhed  : Never  the  left,  it  is  of  Ve- 
4 rity.  That  David  Baillie , Brother  to  Captain  Robert  Bailie  of  Mannoc- 
4 hall , and  now  Pi  iloncr  in  the  Toilseth  of  Edinburgh,  Ihaking  off  all  Rc- 
4 gatd  to  Truth,  Honour,  and  Honefty,  and  to  Her  Majefty’s  Laws  and 
4 Authority  ;.and  with  a moft  pernicious  and  wicked  Defign  (as  the  Mat  - 
4 ur  itlelf  declares)  to  engender  Difeord  betwixt  Her  Majeltv  and  Herbert 
4 Subjc&s  : As  alio  to  raife  Contentions,  and  Inflame  and  Incenfe  them 
4 one  againft  the  other,  by  infill  abominable  Lyes  and  Slanders ; did  up— 

4 on  one  or  other  of  the  Days  of  De, ember,  J703  ; and  more  particularly, 

4 upon  the  22d  Day  of  the  faid  Month,  take  upon  Hand  to  write  a moft 
4 Falfc,  Scandalous,  and  Abominable  Information,  by  way  of  Miffivc  Let- 
4 ter,  diricled  to  his  Gtace  the  Duke  of  Hamilton:  Which  Letter,  whcrc- 
4 of  the  Subftance above  rehearfed,  and  a Copy  herewith  given,  as  a Part 
4 of  thir  Libel,  the  Principal  put  in  the  Cler»-  of  the  Council's  Hand, 

4 where  David  may  freely  fee  it  is  a moft  grofs,  abominable,  and  defa- 
4 matory  Lye;  tending  to  raife  Difeords,  ami  the  grcatel*  Milchiifs  that 
4 can  be  imagined.  Like  as  the  faid  David  had  the  wicked  Confidence, 

4 after  having  Written  and  Subferibed  this  Letter  with  his  own  Hand  ; af 
4 can  be  proven  by  comparing  the  fame  with  other  W rits  under  his  Hand 
4 he  gave  in  to  the  Committee  of  the  Council,  anJ  arc  likewil'e  in  the 

* Clerk  of  the  Council’s  Hands,  where  he  may  fee  thrm,  to  give  or  fend 
4 the  fame  to  the  Duke  of  Hamilton,  who  received  it.  And  further,  when 
4 the  faid  DrfriV/acknowlcdged  before  the  Committee  of  (he  Count  il.  That 
4 he  had  given  a written  Information  to  the  Lord  Juftice-CIcrk,  Informei, 

4 whom  he  knew,  as  he  faid,  to  be  the  Caufcrofhis  Ituprifonment:  And 

* defired  both  the  Lord  Jufticc-CIerk  to  Ihewboth  his  Informer,  and  cotn- 
4 municate  the  Information,  as  David" > Declaration  to  the  Ear!  of  Egliug- 

• tots  (whereof  a Copy  is  alfo  given  to  him,  with  this  Libel,  and  the  Prin- 
4 cipal  in  the  Clerk’s  Hands  for  him  to  fee,)  bears  : And  the  Juftice  Clerk 
‘ had  named  the  Duke  of  Hamilton  for  his  Informer : His  Grace  was  plea- 

• fed,  when  defired  by  Two  of  the  faid  Committee,  to  exhibit  and  give  up 
4 the  faid  Principal  Letter  upon  the  Clerk’s  Receipt,  on  an  arretted  Double. 

4 By  all  which  it  is  evident.  That  the  aforefaid  David  baillie  is  guilty, 
4 A<9  and  Part,  of  moft  abominable  Leefing-making,  and  moft  defama- 

• tor)’  Libelling,  in  Writing  and  Vending  the  fame,  as  faid  is:  And  that 

* aggravate  with  ail  the  Pernicious  and  Mifehirvous  Confcquences  above- 
4 mentioned.  All  which  being  Found  and  Proved  before  the  Lords  of 
1 Privy  Council,  the  forefaid  David  Baillie  ought  to  be  fcvcrcly  Punilhed 


4 for  the  fame,  with  the  Pains  of  Law,  at  leafl  ; conform  fn,thc  4th  Act 
4 of  the  laft  Seffion  of  this  current  Parliament,  Entituled,  Ac:  again/}  Leej- 
4 ing-maieri,  in  his  Perfon  and  Goods,  to  the  Example  and  Terror  of 
4 others  to  commit  the  like  in  Time  coming/ 

Bailiie  was  brought  to  his  Trial  upon  this  Indictment ; and  before  he 
came  to  make  his  Defence,  he  judicially  acknowledged  and  own’d  his 
Letter  to  the  Duke  of  Hamilton  ; which  c;fed  the  Queen’s  Advocate  of 
the  Trouble  of  adducing  WUneffes  to  prove  his  Hand-Writing. 

Baitlic’s  Anfwers  to  the  Indies  merit. 

1.  It  is  .infwerrd  lor  Mr.  Baillie , Prims,  That  the  Subjccl  of  the  Com- 
plaint being  a Matter  of  great  Importance  to  him  ; and  that  the  Letter 
which  is  the  Ground  thereof,  making  mention  of  a Plot ; in  relation  ta 
which,  the  Declarations  and  Affidavits  of  feverai  Pctfnns  are  taken  at 
London,  that  may  tend  much  to  the  clearing  of  this  Matter ; of  which,  at 
p refen t,  Mr.  Baillie  is  not  Mailer,  but  is  in  Hopes  to  recover  them  : Pto- 
bab  y they  will  be  lent  down  here  to  the  Council.  And  that  it  fecros,  as 
yet,  there  is  not  a full  Difeovery  made  of  the  Plot ; Therefore  he  hum- 
bly craves,  that  the  Council  may  refer  the  faid  Complaint  to  the  Parlia- 
ment ; or  at  lcaft  delay  the  Proceeding  therein  stpreftnt  ; that  he  may  have 
a Time  to  recover  the  Declarations  and  Affidavits  that  have  been  taken 
at  London , and  other  Papers,  that  he  is  to  make  life  of  for  his  Defence  ; 
and  until  the  Enquiry,  as  to  the  Plot,  be  fully  concluded.  And  he  hum- 
bly defircs,  That  the  Council  may  take  the  Point  to  their  Confiderution, 
ip  the  firft  Place. 

2.  The  Complaint  being  principally  at  the  Inftancc  of  the  Duke  of 
Stueenflmry,  and  the  Marquis  of  Anarulale,  and  only  with  Concouric  of  Her 
. - deity's  Advocate,  which  goes  of  Courft  when  a Proccfs  is  railed  at  die 
Inftancc  of  particular  Perfons,  ad  vindiBurn  privatum  : And  thefe  Noble 
Lords  not  being  prefent  to  infill  in  the  Afition,  Procefs  ought  not  to  be 
luftain’d  at  their  Inftancc.  It  being  the  known  and  un controverted  Prac- 
tice, That  in  all  Criminal  A£tions,  either  intended  before  the  Privy 
Council,  or  Lords  of  Justiciary,  Procefles  arc  nor  luftain’d,  unl.cfj  the 
Profeculor  be  prefent.  And  the  Rcafon  is  evident : Beta nfc  if  he  were 
prefent,  the  Defonder  might  feck  his  Oath  of  Calumny,  if  he  had  juft 
Rcafon  to  iniift  in  the  Action  ; and  propound  feverai  Objections  againft 
the  Libel,  and  verify  them  by  the  Profecutor’s  Oath,  that  might  ex- 
clude the  Purfuit,  Of  which  1'cnefic  the  Defender  is  deprived,  when  the 
Purfuer  is  abfent.  And  Her  Majufty's  Advocate  hath  no  lmcn.lt  to  pur- 
fuc  this  Afilion  bv  himfclf;  bceaufe  it  being  Aflio  htjuriarum,  which  is 
but  priyata  Aflio  Legit  code  dt  injuriarum  ctmfa  non  publici  jttdkii,  fed  private 
ctntinet  qmeritum  ; and  the  Advocate,  rati  one  offi.ii,  can  only  purfuc  Ac- 
tions ad  vmditfum  publicum , but  not  ad  vindiBurn  privatum. 

2.  The  Complaint,  in  fo  far  as  it  is  founded  upon  the  Laws  and  Acts 
of  Parliament  againft  Leefing-makers,  and  Tellers  of  them,  is  no  ways 
relevant  to  infer  the  Conclufion  Libell'd  ; bceaufe,  as  to  the  g/i  Alt 
Par.  20.  fam.  VI.  it's  only  of  fuch,  who  (hall  by  Word,  or  Writ,  Dev  ft, 
utter , or  publifh  any  forefaid  Jl-.nderous  or  reproachful  Speeches  or  IVritct  of  the 
Eft  at  1,  People,  or  Country  of  England,  tending  to  the  Remembrance  of  the  an- 
cient Grudges,  birn  in  Time  f by-pe.ft  Troubles : vVhich  docs  not  at  all  concern 
this  Cafe.  And  as  to  the  other  Acts  ol  Parliament,  they  a’e  only  in  re- 
lation to  Leefing-makers  to  the  King,  of  his  Barons,  Great  Men,  and 
Lciges;  and  of  thofc  that  make  any  Evil  Information  of  the  Barons  and 
Leiges  to  the  King;  but  docs  no  way  concern  Lcifing-making,  or  flan- 
dcring  ol  one  fubjett  to  another,  as  is  clear  fom  the  Acts  of  Parliament 
mentioned  in  the  Complaint. 

f.  If  the  Duke  of  Sfuetnjbury,  and  Marquis  of  Anandule,  fpoke  the 
Things  to  Mr.  Baillie  in  private,  in  relation  to  the  Duke  of  Hamilton,  and 
the  other  Noble  Perfons,  which  the  Libel  mention'd  to  be  contain'd  in 
tlie  Letter  ; and  if  fuch  Exprdfions,  fpoken  of  Subjects  to  a Subject, 
would  infer  the  Crime  of  Leefing-making,  then  he  behoved  to  reveal  it, 
under  the  Pain  of  being  guilty  of  Leefing-making  himfclf:  It  being  ex- 
prelsly  provided  by  the  jog.  Ail  P<:r.  14.  fa.  VI.  anent  Leefing-makers, 
and  Authors  of  -danders,  which  fatisfics  the  former  Laws  about  Lcefing- 
m king,  and  further  (iatutes.  That  the  Concealers,  and  not  the  Revealers, 
jhul  incur  tie  He  Pain  and  Punifhmcnt.  So  that  if  any  fuch  thing  bad  been 
faid  to  Mr  Baillie,  he  being  obliged  to  reveal  it  by  the  Law,  it  was  no 
and  conlequcntly  he  cannot  be  liable  to  any  Puniflimcni ; accor- 
ding to  thatRulc  in  Law,  Lib.  169.  dt  Reg.  ful.  Ejus  vera  nulla  culpa  eft , 
mi  purer e nticjfeji:. 

As  the  Libel  is  not  relevant  to  infer  Leefing-making,  for  the  Rea- 
lms above  mention’d,  fo  it  is  not  relevant  to  infer  the  Crime  of  Defama- 
tory Libelling  : Bceaufe  the  Letter  was  only  written  to  the  Duke  of  Ha- 
milton for  private  Information,  r.on  anirno  injuriand.  ; as  uppears  from  the 
very  Beginning  of  the  Letter  ; where  it  mentions.  That  the.  Noife  which 
is  every  where  made  of  a Plot,  made  him  think  it  his  Duty  10  inform  the 
Duke  of  Hamilton  of  the  Matter  of  Fact  contained  in  the  Letter  : And 
the  laid  Letter  was  never  publifljed  nor  fpread  abroad  by  Mr.  Baillie ; fo 
that  it  is  evident,  he  had  no  Defign  to  calumniate  or  injure  thefe  Nqblo 
Lords.  And  it  is  clear  from  the  Common  Law,  and  all  Lawyers  that 
have  written  on  that  Subject,  Adieu  cm  Jniuriari/m  nur.quam  eomptUre,  r.ifi 
dolus  animus  infurhaidi  adjit ; quia  net  injuria  clique  ilolo  & ammo  injuri an- 
ti’ cemmittitur  ; which  can  never  be  faid,  when  a Man  makes  Difeovery' 
only  for  private  Information.  And  it’s  a Rule  in  Law,  That  non  fatlum, 
ftJ  JJ.ter.di  esufam  infpuiendum.  Lege  39.  Fl.de  Fur  tu- 
ft- By  the  Law  and  Practice  of  all  wcll-govern'd  Nations,  Informers  oP 
Crimes,  whether  there  be  Ground  for  the  Information,  cr  not,  (for  that 
depends  upon  the  L.\  ,ii  feat  ion  and  Trial)  ought  to  be  encouraged,  cfpc- 
ciiilly  as  to  Things  relating  to  the  Public  : So  that  when  any  Man  offers 
to  inform,  or  make  Difcoverics,  he  ought  not  to  be  puniftj’d  ss  a Leding- 
maktr,  ora  Slanderer,  albeit  he  cannot  prove  what  heinforms  j for,  ordina- 
rily, the  greateftof  Crimes,  fuch  as  T icalbn.  Murder,  Theft, or  the  like,  ae 
committed  with  the  created  Privacy,  or  Secrecy  : And  no  Mmicoouriniily 
ule  to  commit  thefe  Crimes  publickl  v,  bceaufe  th;ii  the  P<obation  would  be 
clear  againft  him.  As  forlnltancc.  It  any  Man  were  inform'd  ofaConfpira- 
cyagainft  the  Queen  and  Government,  and  he  Ihouid  difeover  it,  as  in  Duty 
he  is  obliged,  and  would  be  guilty  of  Treafon  if  he  did  it  not ; it  were  molt 
abfurd  to  pretend,  that  he  ought  to  be  punilhed  as  a Leefing- maker,  or 

“ $landciQCj 


Printed  image  digitised  by  the.  University  of  South  amp  ton  Library  Digitisation  Unit 


i 199  ) 54.  Proceedings  before  the  Lords  in  Scotland,  2 5c  3 A..  ( 2C0  ) 


Slanderer,  becaufc  be  cannot  prove  what  lie  inform’d.  And  the  like  in 
other  Crimes  fuch  as.  If  a Perfon  defign’d  to  murder  or  aflaflinate  ano- 
ther, and  if  that  Defign  was  communicated  to  a third  Party,  and  he 
fhould  acquaint  the  Perfon  again  ft  whom  the  Murder  and  Ainffinatinn 
were  intruded  ; it  were  agatnft  Senfe  to  think,  that  the  thitd  Perfon 
fiiould  be  liable  as  a Lcding-maker,  or  Slanderer,  becaufc  he  could  no: 
prove  the  Defign  : For  if  that  were  allow’d,  no  Perfon  hereafter  would 
ever  difeover  any  Crime,  of  which  they  have  not  clear  Proof ; and  by 
this  Means,  the  greateft  Crimes  fhouid  go  unpunilh’d,  and  umlifcovcr’d. 
Wherear,  if  thefe  Crimes  liad  been  timely  difeover’d  by  an  Informer, 
they  might  cither  have  been  prevented,  or  the  Committers  thereof 
brought  to  condign  Punifument. 

7.  Mr.  Baillit  being  call’d  to  be  the  Queen’s  Evidence,  and  to  give 
Information  of  what  he  knew  in  relation  to  the  Plot  that  was  fo  much 
talk’d  of;  if,  when  he  was  examin'd  before  the  Committee  of  Council, 
he  had  declared  all  that  was  contain’d  in  the  Letter,  upon  his  Examina- 
tion, it  would  have  been  no  Crime;  and  he  could  not  have  been  there- 
upon accufcJ  as  a Leefuig-maker,  or  Slanderer.  But  fo  it  is,  that  the 
Letter  written  to  the  Duke  of  Hamilton,  being  produced  before  the  Privy- 
Council  by  Order  of  the  Committee,  it  was  equivalent,  and  the  fame 
upon  the  Matter,  as  if  Mr.  Baillie  had  made  that  Declaration  before  the 
Committee.  And  the  Letter  to  the  Earl  of  Eglintin  mentions,  lie  de- 
fired  the  Information  might  be  produced,  which  was  not  verbal,  but  in 
Writing;  and  that  it  might  be  picfcntcd  to  the  Council,  that  he  might 
have  an  Opportunity  to  own  it : And  therefore,  if  he  had  made  the 
aforefaid  Declaration  before  the  Committee  of  Privy  Council,  as  it 
would  have  been  no  Crime,  but  bis  Duty,  to  have  declared  all  he  knew 
in  that  Matter,  he  being  call’d  as  the  Queen’s  Evidence;  lo,  by  the 
fame  Reafon,  he  cannot  be  guilty  of  any  Crime,  the  Letter  being 
brought  before  Council,  and  made  publick  by  Order  of  the  Committee, 

aS  8*'  That  Mr.  Baillit  had  no  Defign  to  calumniate  thefe  Noble  Lords, 
may  appear  not  only  from  a Letter  written  to  him  by  Mr.  Stuart,  the 
Duke  of  Qut/rfbury’’,  Secretary,  ready  to  be  produced  ; and  from  what 
the  Lord  Befident  of  the  Seffion  was  fo  juft  as  to  acknowledge  in  a 
Committee  of  Council,  with  relation  to  wha:  Mr.  Baillit  had  then  fig- 
nified  to  them,  concerning  the  cypher'd  Letters  mention’d  in  his  Li  tter 
to  Duke  Hamilton  -,  and  from  fuch  other  'circumftancial  Adminudes  as 
Mr.  BaiUu  ( ays  he  can  adduce;  but  alfo  from  his  Wiilinghefs  to  give 
Oath  of  Calumny,  That  he  had  no  Defign  to  calumniate  or  injure 
thefe  Noble  Lords  ; which  ought  to  be  admitted,  according  to  the  Opi- 
nion ol  the  moft  eminent  Lawyers  that  have  written  on  that  Subject ; 
and  particularly  C.vprrz , in  his  PraOiqu e No  Criminal.  Per.  2d  Q'-f 
®7-  ^yar.Jo  (A  quibus  cqfibus  liens  nth  fit  afliont  Injuriarttm.  Numb.  \<h 
and  ML  Who  is  exprcl's.  That  Ad  probaiiontm  quod  animism  injur  andi 
quit  nen  habnerit  non  requirunlur  exalt  a (A  plena  probation,  s,  jtd  (ujji.junt 
Cinjettum  t£  prerfumpittnis.  Et  ft  Rem  Conjiflurec  Julicii  In'.cutianim 
fuam  fujpeienter  proliar  e nequirit,  nibilsminus  teiiun  tetjlantei  ptrjrvtret Jt 
verba  animo  injuriandi,  non  protulifft  juramentum  purgtMrium  defuper  iff 
dtferendum  fi  jure:  ab  aclinic  injur iarum  abjohendui  rf  ; and  Giulei  lib.  2 d. 
Obfer.  t©6.  and  many  other  Lawyers  'by  him  there  cited-  And  he 
mentions  it  to  have  been  fo  decided  in  the  Imperial  Chamber.  So  if  Mr. 
Baillit  had  been  an  Accufer,  as  he  is  but  a private  Informer;  yet  feeing 
he  is  willing  to  give  his  Oath  of  Calumny,  That  he  had  no  D.-figii  to 
calumniate,'*  or  injure  thefe  Noble  Lords,  it  ought  to  liberate  him  from 
the  Imputation  of  a Lcciiug-maker  and  Slanderer,  according  to  Law, 
and  conftint  Practice  in  fuch  Cafe. 

In  rcfpeiS  whereof,  (Ac. 

To  thefe  Anfwcrs,  it  wes  reply’d  by  the  Queen's  Advocate,  and  the 
Gounfel  for  the  Duke  of  gueenjlury,  and  the  Marquis  of  Anandale,  as 
follows : 

That  the  Firft  Two  Anfwcrs  arc  in  the  Nature  of  Dilators.  And  as 
to  the  Firft,  it  was  reply’d,  That  the  Ordinary  Judicatures  are  compe- 
tent anJ  proper  to  determine  all  Adriens  and  Suits  that  can  stife  among 
the  Subjects  ; and  there  lies  no  Actions  in  the  hirft  Inftancc,  cognizable 
by  the  Parliament:  And  even  in  the  Second  Inftancc,  upon  Appeals, 
or  Reviews?  there  lies  no  ordinary  Remedy  by  railing  Proctts  before  the 
Pailiamcnt ; but  Parties  muft  firlt  apply  to  the  Parliament  for  a War 
rant  to  raife  Precedes  of  Appeal,  or  Review.  And  the  lame  thing  might 
be  allcdgcd  in  all  Civil  and  Criminal  Actions,  to  delay  Profccutions, 
upon  Pretence  of  remitting  them  to  the  Parliament.  And  in  this  Cafe, 
tht rc  was  nothing  but  a private  Procefs  for  a Defamation.:  For  Mr. 
Baillit  had  no:  mention’d  one  Word  of  cither  Infurreaion  or  Invafion  ; 
albeit  the  Warrant  had  been  obtained  from  the  Queen,  under  the  fpccious 
Notion  that  he  was  capable  of  making  great  Difcoveries  of  the  ill  De- 
fitrns,  in  relation  to  the  Infurre&ion  and  Invafion.  But  his  Difcoveries 
were  calculated  for*  private  Quarrels,  and  not  for  publick  Ufe;  and  by 
the  Law  and  Cuftom  of  Scotland,  the  Privy-Council  is  molt  competent 
to  cognize,  and  give  Rcdrefs  in  fuch  Matters. 

It  was  rcplyJd  to  the  Second,  That  no  Law  nor  fixed  Cuftom  had 
made  it  necvfiary,  that  Compfainers  fhould  be  pcrfonnlly  prefent : And, 
in  fume  Cafes,  it  had  been  found  that  it  was  not  neccditry.  And  the  Duke 
0f  Quemjbury,  and  Marquis  of  Anandale,  being  neceJLrily  abtent  upon 
Herfllajeftv's  Call  for  the  Publick  service,  it  were  unrcafonable  not 
to  allow  them  to  vindicate  their  Honour  and  Reputation.  Although  the 
Queen's  Ail vocate  cannot  purfuc  in  the  Name  of  private  Parties,  with- 
out their  Con  lent  and  Allowance;  vet,  in  this  Cafe,  both  the 
Duke  of  f'  .cnjbury,  and  Marquis  of  Anandale,  fen  l down  their  Decla- 
rations, inVclatioii  to  tin,  Matter:  in  which  they  do  ir.fift,  that  it  may 
be  tried  and  punifh’d  ; which  is  more  than  luflkient  to  inttjucl  their 
Warrants  and  Concurrence.  And  it  is  a frivolous  Pretence,  1 hat  if 
they  had  been  prefent,  Mr.  BaiUst  might  have  afk’d  their  Oaths  of  Ca- 
lumny ; that  is,  if  they  had  Keaton  to  deny  what  v».is  contain’d  in  his 
Letter*  or  to  mfi.v  in  thisPrcccfs.  For,  bcliJesthe  Ablurdities  and  Im- 
probilbiliti-s  in  the  Letter,  Mr.  BaiUtt  never  pretended  to  have  their 
Oa-iis  of  Calumny;  nur  docs  the  Law  allow  any  Oath  of  Calumny  to 
b-  afic’d,  in  relation  to  a Crime,  as'  Bribery  and  Subornation  of  Wit- 
nefici**,  Kum  nemo  tenetur  jurare  in  f ain  surpitudinm.  So  that  there  is 
tot  the  icaft  Reafon  to  demur  upon  the  Dilators. 
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At  to  the  Firft  and  Second  Perremptors,  which  nrr  ft.iird  flic  Third 
and  Fourth  in  the  Defence;  it  is  reply’d,  Thai  the  Complaint  is  found- 
ed upon  Two  diftiiwf  and  lirparite  Ground--,  sis,  Lee fm r- making, 
which  is  generally  understood  to  relate  to  the  Sovereign',  the  Ellates  f 
Parliament,  the  Great  Men  and  .Mmiftti s in  the  Gow.  nmtut.  So  :hH 
Complaint  from  the  Puke  of  $htr:njbsry,  and  Marquis  of  Ammda'e,  is 
well  founded  on  thefe  Laws  : Aid  albeit,  by  the  Ait  in  the  iaft  Seffion 
of  Parliament,  the  Laws,  in  relation  to  Lti  ling-making,  being  : ,<i  ge- 
neral, were  reftr  idled  from  Trcalim,  or  tmm  Punift-mcnts  itifctri.ig  tfi  - 
Lofs  of  Life  or  Limb:  Yet  it  is  Btorefiy  declared , That  the  Lews  do 
ftand  good,  and  the  Crimes  are  puiiifhable  by  ail  arbitrary  Punifhmenl ; 
that  is.  Fine,  Prifon,  Pillory,  and  Banifhmcnt. 

The  other  Ground  upon  which  the  Complaint  is  founded,  is  compe- 
tent in  the  Common  Law  to  every  Subjedt  again  ft  Defamation  and  Ca- 
lumny. And  in  this  Cafe,  the  Quality  of  the  Per  funs,  or  tire  Dignity 
of  their  Offices,  arc  only  brought  in  as  Aggravations  of  the  Crime  : 
And  whereas  it  is  pretended,  that  by  the  Laws  auainll  Slundtis  and 
Lqcfing-making,.  the  Hearers  are  bound  to  reveal,  and  are  r.unifhable  it 
they  conceal ; chut  does  only  relate-  to  Leeftng-making  and  Sunder  oa 
the  Sovereign,  and  ijsc  Efiater-of  Parliament ; and  while Lcefuig-making 
was  Trealbn,  and  consequently  the  concealing  of  it  was  Xtcafon.  But 
now,  when  it  is  neither  ‘IVeafon,  nor  infers  a Capital  Puniihinem. 
there  is  no  Danger  of  the  ■concealing,  cfpccially  when  it  relates  only  tt? 
Subjects  and  private  Pcrfons.  And  if  the  Law  had  obliged  Mr.  Baillit 
to  have  reveal’d,  yet  that  could  be  only  to  tlx-  Government;  and  to 
have  reveal’d  to  a particular  privare  Perfon  could  never  have  excufed  of 
feCured  Mr.  Baillit,  if  he  had  been  oblig’d  to  reveal,  as  indeed  he 
was  not. 

It  is  replied  to  the  Fifth,  That  in  Law  and  Reafon,  en  Information 
given  tci  a private  Party,  containing  a Slander  and  Defamation,  is  al- 
ways taken  in  Malum  Partem  (A  ex  Ammo  Injuriandi.  Whereas,  when  Pcr- 
fons inform  a Government,  make  Oaths,  or  Declarations,  being  call’d 
thereto  by  Authority,  it  is  always  taken  in  Botistm Par l tat,  and  believed  to 
be  the  Mind  and  Serif-  of  the  Informer,  who  is  in  his  Duty,  or  by 
Force  of  Law,  obliged  to  make  a Declaration  or  Uifcovery. 

It  is  reply’d  to  the  6th,  That  it  isdnJecd  the  Intcrcft  of  the  Publick, 
that  Pcrfons  in  their  Duty  declaring  Truth,  revealing,  or  difeoveting 
Crimes,  fhould  be  fife,  though  they  arc  not  able  to  prove  what  they  fay  ; 
btcaufv  moll  Crimes  are  perpetrated  privately  : But  this  holds  only  when 
Difcoveries  are  made  to  the  Government,  when  they  be  forced  to  de- 
clare by  Intel  rotatories,  or  Qncftions  put  to  them  by  Authority;  in 
which  Cafe,  every  Subject  is  bound  to  anfwer;  and  fo  it  is  no  officious 
cr  ultfomous  Abl ; and  therefore  the  Declaration,  or  Difcovcry,  ts  pre- 
fumed  to  br.  Dutiful,  and  to  be  True;  ^nd  except  fuch  Declarations  and 
Tdlimoiucs  were  re-argued  in  a Procefs  of  Perjury?  and  proved  to  be 
fallc,  the  I’arties  cannot  be  quarrelled  for  what  they  have  difeovered  to 
a Government,  or  declared  by  Force  of  Law  : But  where  Informations 
arc  given  to  private  Perfons  ultronioufly  and  officioufty,  cfpcctalJy  to  the 
Pcrfons  concerned,  to  endanger  Strife,  there  the  Informer  is  upon  his 
Hazard,  cither  to  make  good  what  lie  has  laid,  or  to  be  liable  in  Punifh- 
ment  as  3 Calumniator  ; becaufc  there  was  neither  Duty,  nor  Neccffity, 
that  obliged  him  to  inform ; and  if  he  has  done  it  voluntarily  and  petu- 
lantly, he  is  obliged  either  to  make  it  good,  - or  fuffer  for  it. 

It  is  replied  to  the  yth.  That  by  the  former  Anfwer  it  is  plain.  That 
Baillit  is  not  in  the  Cafe  of  the  Queen's  Evidence,  as  to  this  Letter,  bc- 
caufe  he  had  voluntarily  lign'd  and  delivered  the  fame  to  a private  Party, 
a Month  before  the  Queen's  Order  to  apprehend  hitm 
__  It  was  replied  to  the  laft.  Let  Mr.  Baillit  fay  now  what  he  plcafcr. 
That  what  he  inform’d  was  not  ex  animo  calutmiandi , but  only  to  inform 
the  Duke  of  Hamilton,  fine  fraudt  lAt  oh,  cannot  pals;  bccaufe  in  pri- 
vate Informations,  delta  iA  culpa  femper  prefumitar.  If  the  Informer  can- 
not prove,  or  make  good  what  he  had  faid  ; and  it  is  true,  that  Calumny 
being  a Crime,  cannot  be  committed  ftue  dole,  or  ill  Defign  : But  tire 
Law  fays,  lata  culpa  eqaparatur  doh  ; therefore,  if  that  Charity  could  be 
given  to  Baillit , That  be  had  no  ill  Defign,  and  was  only  inipofed  upon, 
or  befool’d,  yet  tit  at  Folly  is  f,.  grof's,  that  in  Law  and  Reafon  it  muft 
be  Conftrued  equal  to  an  ill  Defign  for  if  any  Body  will  refieft 
upon  the  Letter  itfeif,  they  will  find  it  ftuft’J  with  Vtralaue  and 
Medite. 

Upon  a full  Hearing  of  both  Sides,  there  being  Thirty-one  Privy-Cotin- 
fellort  prtfent.  Bail  lie  tent  found  guilty  of  Defamation ; declared  Infamous , 
and  banijn'd  the  Kingdom  for  Life,  without  one  contradictory  Vote,  amt 
fentenc’d  to  Hand  in  the  Pillory  by  a Majority. 

June  21,  T7C4.  A Petition  was  read  in  the  Parliament  of  Scotland,  of 
David  Be  Hite,  Pri  Toner  in  the  Caftle  of  Sterling,  by  Sentence  of  the 
Council,  for  accuiing  the  Duke  of  ^ ntenjburj  and  the  Marquis  of  Anna- 
tlale,  of  a Defign  to  fuborn  him  againlt  the  Duke  of  Hamilton,  the  Duke 
0/  Athol,  and  others,  in  relation  to  die  Plot,  praying  to  be  fet  at  Li- 
berty, which  was  granted,  upon  his  finding  Bail,  to  appear  before  the 
Parliament  when  call’d. 

The  ftvsral  LETTERS  relating  to  Baillic  and  the  Plot,  mentioned  in  the 
foregoing  Pricuding. 

Letter  to  the  Dutchds  of  Quunjbury. 

“ Minium,  May  it  pleaji  your  Grace, 

“ T AST  Night  I was  in  a Place,  where  the  Company  was  talking 
“ of  fome  Letters  that  were  fallen  into  his  Grace  my  Lord  Cum- 
“ miflioner's  Hands,  that  Nobody  could  read  almoft  : But  a Gcmle- 
“ man,  may  it  plcafe  your  Grace,  immediately  replied,  1 am  fine  I 
“ know  one  that  can.  Madam,  faid  he  to  me,  he  is  a Kinfman  of 
“ yours.  I afked  him  who  it  was?  And  he  whifpered  me,  Mr.  DnilJ 
“ BatUit,  to  xvnom  1 fuppofc  (continued  he)  the  Lettets  was  for,  for 
“ all  their  being  directed  to  David  Linefty : Nay,  Sir,  faid  I,  I can 
“ hardly  think  that,  for  many  Reafor.s,  and  particularly,  becaufc  I 
“ think'  Mr.  Baillit  has  more  Wit  than  to  be  brought  into  .1  Plot  : Yes, 

Madam,  faid  he,  I agree  with  you,  he  has  a great  deal  of  Wit ; and 

that  is  not  all,  for  be  is  very  fobtr  ; he  never  was  drunk  in  his 

Life-time ; 
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“ Life-time  ; and  thus  is  a Quality  makes  any  Pcrfon  capable  both  to 
“ manage  u:;J  conceal  his  Btmncfs  : And  1 do  aflarc  you.  Madam,  faid 
14  he  to  me- 1 do  think  there  is  no  Perlbn  fo  fit  10  carry  on  a clofc  Defign, 

44  as  Mr.  Bnhhr ; fur  though  1 know  there  has  been  nothing  done  this 
“ ten  Years  or  more,  from  the  other  Side,  but  what  he  has  been  acccf- 
“ izsy,  or  privy  to  ; yet  1 could  never,  notw.thftandinz  of  my  Religion 
“ and  Intimacy  with  him,  difeover  whether  he  was  fo  engaged  or  not, 

“ but  that  I knew  it  perfectly  well  from  another  that  is  concerned,  that 
“ I hope  to  fee  in  a W cek  or  two ; then  1 fhall  know  the  meaning  of 
“ thdV  Letters.  Soon  after  that,  may  it  plcafc  your  Grace,  I went  to 
“ call  for  Mr.  Baillie,  where,  near  his  Door,  upon  the  Stairs,  I met,  or 
“ rather  found  {landing,  a Black,  who  I have  fcen  in  a red  Coat,  laced  ; 

“ bur  lie  was  then  in  a dark  Grey.  I went  to  the  Door,  knocked,  iuid 
“ went  in,  and  enquired  for  \\t.  Bail/if,  the  Maid  told  me,  he  was  not 
41  within  ; then,  laid  I,  I will  go  into  his  Chamber,  and  fit  down,  and 
“ cool  myfelf ; and  fo  was  going,  but  the  Maid  flopped  me,  and  prayed 
“ me  to  walk  in  to  her  Mi  Are  is  ; who  told  me,  ! mutt  excufe  the  Maid; 

“ for  to  tell  me  the  Truth,  Mr.  Baillie  was  within,  and  a Gentleman  with 
*4  him  ; but  had  given  Orders  to  fay  he  was  out,  becaufe  he  was  to  be 
« bufy  i fo  prayed  me  to  fit  down  there  a little,  which  I did ; and  after 
“ feme  Time,  what  I had  heard,  which  was  a great  deal  more  than  what 
was  fit  to  fay  here,  becaufe  it  mentioned  the  Pcrfon,  who  I fancy  rhe 
“ Black  1 fee  upon  the  Stairs,  belongs  to,  gave  me  the  Curiofity  to  a(k, 

*•  If  they  knew  who  was  with  Mr.  Baillie  ? They  faid.  No.  Dear  me, 
faid  I,  how  flighted  was  1 juft  now  when  I met  the  Black  upon  the 
“ Suits  f What,  docs  he  belong  to  the  Gentleman  that  is  with  Mr. 

“ Baillie?  1 do  not  know,  faid  the  Miftrefs,  but  I fee  a Black  came  in 
44  to  Mi.  Buillit  this  Afternoon  ; and  it  is  very  like  he  came  to  fee  if  he 
“ w.is’within  ; for  I heard  Mr.  Baillie  fav,  as  he  went  out.  Give  my  Ser- 
“ vice,  and  I will  waitmyfelf  until  he  comes  ; and  fo  he  walked  up  and 
“ down  the  Entry  for  above  half  an  Hour,  and  then  the  Gentleman  that 
“ is  ftill  with  him,  knocked,  and  Mr.  Baillie  let  him  in  himfelf ; and  as 
“ foon  as  he  had  carried  him  in,  he  came  out  and  faid,  I am  not  within 
“ to  any  Body;  this  is  all  1 know,  faid  flic  : So  I was  obliged  to  go 
“ home  without  feeing  of  him.  But  I could  not  be  at  Eafe  till  I fee 
44  him,  and  fo  1 found  him  this  Morning  writing,  but  1 know  not  what ; 

44  yet  it  ferved  to  incrcafe  my  Sufpicion,  for  after  he  had  done  writing, 

“ he  put  what  he  had  wrote  into  a Play-Book,  and  rolled  it  up  hard,  and  > 
“ tied  it  with  a Pack-thread,  and  fealed  it ; and  in  lefs  than  half  an 
44  Hour,  which  was  ten  o’Clock,  there  came  a Man  who  I have  feen 
“ alfo  in  a red  Lively  Laced,  with  Good  Morrow,  Sir,  1 come  for  Cnu- 
“ ley,  if  you  think  fit  to  fend  him.  No,  anfwcred  Mr.  Baillie,  I cannot 
4*  fparc  him  : But  there  is  a Play  will  divert  as  well ; and  they  may  either 
“ keep  it,  return,  or  burn  it  as  they  pleafe;  fo  away  went  the  Man, 

“ who  was  in  black  ; and  I faid.  What  Man  is  this  ? But  Mr.  Bmllie 
“ waved  anfwcring,  and  talked  of  the  Weather,  and  indifferent  Things; 

“ fo  i bad  no  other  Way  left  to  ladsfy  my  Curiofity  but  to  call  out, 

“ Nay,  now  I believe  all  t heard  Yeftcrday  of  you,  Mr.  Baillie:  Pray, 

44  what  was  that,  faid  he?  Why,  that  you  are  a Plotter;  and  fo  1 told 
44  him  all,  and  what  Sufpicion  his  being  flmt  up  with  him  1 fancied  the 
44  Black  belonged  to;  and  his  fending  away  Writings  under  the  Covert 
“ of  that  Play  : lie  only  fmiled,  and  faid,  I think  it  is  certain,  there 
“ will  Nobody  that  knows  me,  believe  me  a Plotter;  fori  have  not  a 
44  Head  for  that,  and  1 know  nothing  of  any  Letters  at  all,  nor  of  any 
44  Body  that  would  write  to  me,  thac  need  to  do  it  obfcurely : But  if 
“ they  did,  I Ihould  not  trouble  any  Bodv  to  explain  them  ; neither,  if  I 
“ were  capable,  Ihould  I give  myfelf  the  fain  to  unlock  any  other  Perfons 
44  Letters : So  1 do  not  fix:  how  it  concerns  me  at  all ; for  that  Gentlc- 
44  man's  VVcakncfs  that  was  plcafcd  to  give  me  fuch  a good  Character,  as 
“ he  believed,  1 pity  him  for  it  if  he  defigned  it  kindly;  if  otherwife,  1 
44  defpilc  the  Impertinently  of  it,  as  being  altogether  groundlcis,  as  your 
44  Sufpicion  is.  Madam,  faid  he  : And  no  doubt,  whatever  is  contained  in 
44  thole  Letters,  is  very  well  known  before  this  Time;  for  1 believe  it  is 
44  only  a Trick  to  amul’c  the  People  with  an  Apprchcnfion  of  a Popiilv 
44  SuceeiTor,  that  they  may,  with  the  more  Eafe,  bring  about  the  Deiign 
14  of  having  Hanover  declared  here,  as  i n England.  And  this,  I fuppoie, 
“ is  Mr.  Scott'. s Plot, -and  his  Fathcr-in-Law,  the  Queen’s  Advocate,  and 
44  the  reft  of  our  Courtiers,  excepting  his  Grace  the  Commiilioner.  Nay, 
44  it  is  well,  faid  I,  you  except  him.  Yes,  Madam,  faid  he,  I except  him, 
44  not  hccaufc  he  is  Commiflioner,  but  hccaufc  he  is  the  beft,  if  not  the 
. “ only  good  Man  amongft  them.  For  though  1 am  no  Courtier,  I go 
“ fometimes  to  lee  them  fop;  but  the  Dutchcfs  looks  always  fo  hard  at 
44  me,  I believe  1 fhall  go  no  more.  At  firft  when  I obferved  her  Grace 
44  looking  fo  at  me,  1 thought  it  might  be  bccaufeof  my  Cloaths,  or  my 
44  Stockings,  being  fometimes  Pink-eolourcd,  or  blue,  which  arc  too 
44  youthful  for  me;  but  that  1 find  is  not  the  Thing:  For  the  laft  Time 
44  1 was  there,  her  Grace  Hill  looked,  though  I think  there  was  nothing 
44  remarkable,  or  very  monftrous  about  me.  But  I am  apt  to  imagine  his 
44  Grace,  the  Commiflioner,  knows  me  again  ; which  I wonder,  coulidci- 
44  inghe  never  few  me  but  once,  and  that  was  at  Night,  and  i was  in  my 
44  own  Hair  ; and  fo  had  (hewed  me  to  the  Dutchels  ; and  (he  wonders  1 
44  come  there.  Why*  faid  I,  Ihould  fhe  wonder  at  that?  Nay,  that  I 
44  cannot  tell,  faid  he  ; except  it  be,  that  fomebody  has  done  me  the 
44  Favour  to  let  the  Duke  of  £hte<nsbnry  know,  or  at  lead  believe,  lcould 
44  do  him  feme  Manner  of  Service  laft  Winter  while  1 was  at  London  : 
44  And  his  Grace  was  pleafed  to  fend  for  me  by  Mr.  Stewart.  But  tho’ 
“ I imagined  what  it  was,  yet  I feemed  ignorant,  hccaufc  1 could  not 
44  have  done  what  would  have  been  of  Service  to  his  Grace,  without  in- 
44  juring  others ; though  for  what  I know,  I might  as  well  have  done  it 
44  as  not.  Nay,  find  1,  if  it  be  fo,  why  do  you  not  do  it  ftill  ? No ; that 
“ Time,  fays  lie,  is  pad  : Not  but  that  I know  that  it  would  be  of  more 
“ Service  to  his  Grace  than  that  would  have  been,  or  any  Thing  elfe 
44  that  can  happen  to  him.  Pray,  for  God’s  fake,  tell  me  what  that  is, 
“ faid  I.  No,  no.  Madam,  faid  he,  have  a Care  of  that : It  is  not  for 
44  you,  or  any  Woman  to  know  that,  without  it  were  the  Queen  ; nor 
44  an  v Man,  except  it  were  the  Queen’s  Coramiuioncr.  And  if  he  knew 
Vot.  viu. 
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44  his  Enemies,  I think,  would  hare  a cold  Coal  to  blow  a(.  But,  Ma- 
44  dam,  we  have  faid  enough  of  this : So,  and  it  plrafe  your  Grace,  I 
44  ftaved  fometime  longer  ; then  bid  adieu  ; and  was  no  fo  uicr  got 
“ Home,  but  I undertook  to  give  your  Grace  this  Trouble ; which  I 
44  hove  done  with  all  the  Exadtncfs  my  Memory  would  ferve  me,  anJ 
44  which  I thought  myfelf  obliged  from  two  powerful  Restarts : Full,  I 
44  have  the  Honour  to  be  of  your  Grace’s  Country  ; and  the  next,  I have 
“ received  many  extraordinary  Civilities  from  your  Grace's  rr.oft  noble 
44  and  incomparable  Brother,  my  Lord  of  Bk.  li  gtsn : And  therefore,  if 
“ your  Grace  thinks  fit  to  take  Notice  of  this,  I hope  you  will  order  it 
“ fo,  that  Mr.  Bai  lie  may  not  fofpcct  me  for  having  given  your  Grace 
“ anv  Intelligence  ; for  that  might  prove  of  very  ill  Coisfcquence  to  me, 

44  being  a Stranger,  if  your  Grace  ihould  intimate  this  to  any  Pcrfon  but 
44  die  Commiflioner,  who,  no  doubt,  will  certainly  find  it  turn  to  zc-  „ 
“ count,  to  gain  Mr.  Baillie.  He  lodges  at  Mrs.  Arbutbrut’ s,  in  Ken- 
“ ntily’s  Clofc,  near  the  Troatu. 

44  May  it  pleafe  your  Grace, 

“ 1 am  your  Grace’s,  & c.’* 

About  the  nth  of  OBoher,  the  Day  before  the  Marquis  of  Anar.hh. 
left  Scotland,  to  attend  her  Majelby  upon  a fpecial  Call,  there  was  a Let- 
ter directed  to  him,  writ  in  the  fame  Hand  with  time  to  the  Dutchcfs  of 
Queensltury,  figned  Charlotte  Conjlabte , in  the  following  Words,  v/u. 

LETTER  to  the  Marquis  of  Anandalc. 

My  Lord, 

nr  H E Defirc  I have  to  ferve  your  Lordfliip,  puts  me  upon  giving 
your  Lord  (hip  this  Trouble;  which  is,  in  icw  Words,  to  let  you 
know,  my  Lord,  That  one  Mr.  Baillie  has  it  now  in  his  Power  to  do 
44  an  extraordinary  Piece  of  Service,  to  tiie  Advantage  of  tile  QUEEN'S 
44  Affairs,  and  your  Lordihip’s  Jutcrcfts,  which  to  me  terns  micparable  : 

44  Therefore  do  not  flight  the  Advice  of  her  that  loves  you,  arid  wiflies 
44  your  Profpcrity  and  Glory  ; but  fend  for  Mr.  Baillie , who  i,  truly,  to 
44  do  him  Jufticc,  a Perfon  of  great  Merit  and  clear  Scnfc,  and  gain  him 
44  to  be  yours.  And  though  1 inuft  not  he  particular  at  this  Time,  rny 
4‘  Lord,  yet  I will  tell  you  that  lie  is  able  to  advilc  you  of  what  will  put 
44  the  jjtewt’s  Enemies  and  your  own  into  your  Power,  and  for  ever  dc- 
“ feat  their  Dcfigns.  I tnink  I need  fay  no  more,  the  Queen’s  Service 
44  and  your  own  Ink; reft  arefofficicr.t  Pcrfuafivcs  to  Diligence  and  Care; 

“ only  1 am  to  beg  of  you,  thy  Lord,  not  to  fay  anv  Thing  of  this  Inti- 
“ mation  that  I hiive  given  your  Lordfliip,  to  any  Pcrfon  ; for  I fuppofe 
44  you  need  not  want  a Pretence  to  fetid  for  Mr.  Baillie  to  come  to  i'pcalc 
44  to  you ; and  1 have  as  little  Reafon  to  doubt  but  your  Lordihip,  if  he 
44  comes  to  you,  will  take  all  tile  kind  and  friendly  Ways  to  gain  the 
“ Point . To  make  which  the  mure  eal'y.  you  may  tell  him.  You  know 
44  very  well  that  at  tilts  very  'l  ime,  there  is  Dcligns  carrying  on  both 
“ in  England  and  Ireland,  as  well  as  in  Scotland:  And  though  you  do  not 
44  know  all  the  Particulars,  and  Perfons  concerned,  yet  you  know  that 
“ he  docs ; and  that  is  not  all,  for  your  Lordfhip  may  intimate  that 

“ you  know  that  my  Lord  D — d,  the  Night  before  he  went  out  of 

44  Town,  came  to  Mr.  Buillit  s Chamber  about  ten  o’Clock:  at  Night, 
44  and  (laid  ftill  Eleven  ; ac  which  Hour  came  a certain  Duke,  and  a little 
“ after  another  Titular  or  pretended  Duke  ill  Women’s  Cloaths,  and 
44  feveral  others,  to  the  Number  of  eleven  Perfons  ; and  ftaid  till  about 
44  four  o’Clock  in  the  Morning.  This  Hint  is  fofSeicnt  to  your  Lord- 
44  (hip,  for  you  mull  manage  all  with  Secrecy  and  Caution,  and  give  no 
44  Alarm  by  Unkindncfs  or  Violence.  Now,  my  Lord,  I am  to  tell 
“ your  Lordihip,  Mr.  Baili  e lodges  the  very  firft  Clofc  above  the  Sign 
44  of  the  Sun,  on  the  Soutn-fnlc  oi  the  Way,  at  one  Mr.  JCilies.  I am, 
44  my  Lord,  your  Lordfhip’s  unknown,  but  moli  loving  and  hearty 
“ W ell-wifhcr,  and  moll  humble  Servant, 

44  Charlotte  Constable/' 

The  Letter  directed  thus  t To  the  Right  Honourable  the  Marquis  of  An  - 
andale,  Lord  Prefident  of  Her  Ala' j! f.  Filly  Council.  And  jn  a Cover 
directed  to  Mr.  Campbell,  at  the  Marquis  of  Anundales.  And  wrote 
within,  Sir  deliver  the  inclcjeJ  immediately  tay.-ur  Lord. 

Upon  the  22-J  of  December,  Bard  e,  after  he  had  been  at  the  Lord  Bel- 
haven’s , came  to  the  Duke  of  Hamilton’s  Lodgings,  where  he  delivered  a 
fmned  Declaration,  by  Way  of  Letter  to  his  Grace,  in  the  following 
YVords:  * 

Edinbtcrgh,  Decani.  22d,  X705. 

May  it  pleafe  your  Grace, 

“ 'p  HE  Noife  that  is  every  where  of  a Plot,  makes  me  think  it  my 
“ ^Duty  to  inform  your  Grace  what  happened  to  me  during  the 
“ lift  SvfEon  of  Parliament;  which,  in  a few  Words,  was  this,  °T  he 
“ Duke  of  y$uetmbury,  then  Commiflioner,  fern  for  me,  (but  by  whofc 
“ Inftigation  1 was  never  able  to  learn)  and  alter  a great  ProfdEon  of 
14  Kindncfs,  and  Declaration  of  Readinefs  to  do  me  Service,  his  Grace 
“ did  alledge,  That  ho  had  it  from  very  good  Hands,  that  there  were 
“ Dciigus  carrying  on  in  Scotland,  England,  and  Ireland , to  fobvert  the 
“ prefent  Government,  and  to  rcifore  the  Prince  of  h Vales ; and  as  he 
“ allcdged,  I was  not  ignorant  of  them;  fo  that  he  hoped  and  cn- 
“ treated  me  for  his  Sak;,  as  well  as  my  own,  and  above 'all,  for  the 
44  Prcfervation  of  Her  Majclly’s  Perfon  and  Government,  to  let  him 
“ know  the  whole  Matter.  To  which  Demands,  1 was  obliged  to 
44  anfwcr,  though  not  without  Surprize,  and  extreme  cotifufioh:  Yet 
44  Truth,  which  I hope  fhall  ever  guide  me,  obliged  me  to  declare  my 
44  own  Innoccn*,  and  mv  Ignorance  of  all  fuch  wicked  Emcror  z-s. 

D d r.  But 
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“ Put  I ho  Duke  of  Qui’Hslarj  iHlj  infilling,  I was  obliged  to  offer  to 
•*  withdraw  ■,  but  when  I was  going,  be  called  me  back  from  the  Duof, 
«*  and  hi J ::-r  consider  his  Kindiul's  to  me,  for  he  had  now  not  only  of- 
“ fired  the  his  Service,  but  his  pcrfonal  Friendfhip  and  defined  me  to 
*l  ihitik  well  what  1 did,  for  he  would  not  lease  me  lb;  which  indeed  I 
found  to  my  no  final  1 Mortification ; fora  few  Days  after,  he  fent  Mr. 
" Stewart , the  fame  Geutleotan  that  he  had  employed  to  bring  me  to  him 
“ before  ; and  Mr.  Stewart  having  left  the  Room,  the  Duke  went  to  his 
11  Cabinet,  and  as  he  was  opening  it,  told  me,  lie  would  Ihcw  me  a Ra- 
»*  rity ; but  having  Ibarchcd  feme  of  the  Drawers  of  his  Cabinet,  he 
u feemed  as  if  he  had  been  furprized.  and  laid,  he  believed  he  had  left  what 
“ he  look’d  for  with  his  Wife,  and  had  forgot ; fo  he  went  to  the  Door, 
“ called,  came  back  again,  and  fat  down,  and  would  needs,  whether  i;  was 
t:  Reafon  or  not,  force  me  to  do  the  like:  And  then  he  told  me.  He  had 
»*  a mind  to  Ihcw  me  three  Letters,  that  were  carried  by  the  Miftakc  of 
“ the  Pcftnian  to  wrong  a Perfon,  that  it  feetns  was  of  the  fame  Name ; 
« that  nodoubt  they  contained  Matters  of  dangerous Confequencc  again!! 
**  the  Government  : Julias  he  had  faid  that,  Mr.  Brown,  that  is  hisf'u- 
•«  Jet  tit  Chamb-e,  came  and  whifpered  him,  and  when  he  was  gone,  the 
**  Duke  told  me.  That  the  Dutchefs  had  let  the  Prcfidcnt  of  the  Scffions 
“ carry  away  the  Letters ; but  however,  faid  he,  I know  very  well  you 
“ know  what  is  in  them,  and  more  too.  Which  when  I replied,  it  was  im- 
“ poflible,  hav  ing  never  ften  them : He  fmiled,  and  faid,  l will  warrant  you  do 
“ not  know  nothing  of  my  Lord  Number  Three,  or  Seven,  nor  Phirlotheus : 
“ Not  indeed,  my  Lord,  I anfwercd,  I know  nothing  of  what  your  Grace 
“ means.  Then  you  do  not  know  Duke  Hamilton , my  Lord  of  Athol, 
“ nor  the  Chancellor;  nor  never  fo  much,  as  heard  of  my  Lord  Drum- 
“ mord,  Btlhcvtn , nor  rov  Lord  Tarbat , nor  B'antyre : Well,  well, 

»•  faid  he,  Mr.  Baillit,  you  will  fay  nothing  to  me,  but  you  fee  I am  not 
“ fo  ignorant  as  you  rake  tnc  to  be,  for  l know  very  well  who  are  Pcn- 
•*  tinners  to  France,  and  who  are  not;  Nay,  I know  my  Lord  of  Athol, 
“ and  vour  Convert,  the  Chancellor,  is  amongll  the  firft  of  them  now, 
“ tho’  may  be  they  have  not  been  fo  long  as  your  great  Duke  of  Hamilton, 
Martjjyal,  and  Bclhaven,  for  I know  the  Duke  of  Hamilton  has  been 
“ lb  thole  many  Years.  But  when  I again,  and  again  alVerted  the  Truth, 
**  That  ! knew  nothing  of  all  that,  and  that  if  your  Grace,  and  all  the 
“ reft  of  the  Noblemen  named,  were  as  ignorant,  and  as  innocent  as  I, 
“ certainly  they  were  mifrcprefcnted  to  his  Grace,  for  they  were  generally 
believed  to  be  the  beft  Men  of  the  Nation  : At  which  he  crycd  out 
“ mightily,  and  told  a great  many  wicked  Things  that  had  been  done  by 
“ your  Grace,  as  he  prctcnderl : But  i will  not  now  trouble  your  Grace 
“ with  a Relation  of  them  at  this  Time,  defigning,  if  it  pleafe  God  I live, 
“ topublifh  the  whole  Conference  at  large,  both  tofatisfy  my  Confcicnce, 
“ and  Country,  of  the  Duke  of  Queensbury’ s Praflices  to  gain  me  to 
“ make  the  moil  horrid  of  all  Lyes,  and  the  moll  dangerous,  for  he  of- 
“ fered  me  great  Preferments,  and  Money,  even  what  1 pleafed,  if  I would 
“ but,  as  he  termed  it,  tell  the  Queen  what  he  would  tell  me;  for  it 
“ feem<,  l would  force  him  to  be  plain  with  me,  becaufe  I would  not  un- 
derftand.  But  if  I would  go  to  the  Queen,  and  tell  her  Majcfty,  That 
“ Duke  Hamilton,  Athol , the  Chancellor,  and  the  above-named  Lords, 
11  are  actually  Penfioncrs  to  France , and  that  they  had  a Public  Bank  and 
“ Afaiagers  for  buying  up  Aims,  and  other  Stores  of  War,  then  he  would 
“ not  only  promife,  but  perform.  And  if  I could  undertake  this,  then  he 
“ would  immediately  let  me  fee  a Lift  of  all  thofc  he  would  have  brought 
“ into  the  Plot , and  he  would  fwcar  never  to  let  any  Perfon  know  but 
“ that  it  was  a real  Plot : And  that  1 had  made  the  Difcovcry  firft  to  him  ; 
•*  and  that  he  had  fent  me  to  the  Queen  : I fay,  provided  I would  fay  af- 
‘v  tcr  hint,  and  I'wear  to  it.  Your  Grace  may  imagine,  I was  not  a little 
“ pat  to  it  for  an  Anfwcr,  and,  as  I remember,  it  was  this:  That  1 
“ thought  his  Grace's  Advices  were  certainly  the  beft,  where  there  was 
'*  a re-1  PI  r : But  fora  Perfon  to  fwcar  a Lyc  to  the  Queen,  upon  Pcr- 
fons  that  were  altooether  innoccnr,  fo  far  as  I knew,  it  was  what  1 
“ hope  that  I (ball  never  think  of  but  with  Trembling  and  Detella- 
“ tiott : But  if  any  thing  recurred  tome,  the  Difcovery  of  which  might  be 
“ a Service  to  the  Queen,  or  my  Country,  none  would  be  readier  than 
•i  myfei'f.  This,  may  it  pleafe  your  Grace,  1 thought  fit  to  advertifeyou 
“ of,  being  a fhort  Abridgment  of  what  part  'twixt  the  Duke  of  ^ueem- 
“ bury  amfme.  But  it  feems  to  me,  he  having  failed  in  his  Attempt  on 
“ my  Integrity,  employ’d  the  Marquis  of  Anandale  on  the  fame  Defign  ; 
“ who  did°  to  do  him  Juftice,  ufe  me  after  another  manner.  For  having 
“ get  me  into  his  Clutches,  if  I may  fpeak  fo ; for  he  fent  for  me  the 
“ very  Day  before  he  went  to  London , and  would  not  part  with  me,  he 
“ faid,  till  I went  to  London  with  him,  to  let  the  Queen  know  how  well 
- (he  was  ftrved  b ythe  Duke  of  Athol,  who;  he  knew,  had  been  at  my 
« Chambers  with  your  Grace  in  Women’s  deaths,  and  that  there  came 
*i  there,  all  that  1 named  before,  and  my  Lord  Drummond , and  Jervifweed, 
“ and  feveral  others,  to  the  Number  of  Eighteen  : And  that  there  they 
“ treated  of  bringing  home  the  Prince  of  Wales,  and  all  that  was  neccfTary 
“ for  luch  an  Lntcrprize.  To  which,  when  I anfwercd,  there  was  never 
•*  any  luch  Meeting,  he  laid,  we  lhould  underftand  one  another  better 
u when  we  got  Uno  EnglijhQcound  : For  he  thought  it  was  unneeeffary  to 
“ tell  me,  That  I mull  not  only  fay  there  was  fuch  a Meeting,  but  fwcar 
c<  jt . which  if  1 did,  I would  have  it  in  nty  Power  to  make  myfelf  for  ever, 
“ and  mwht  be  an  Officer  of  Stale  before  I left  London  again.  But  when 
“ I rt  ply'd,  that  1 was  not  fond  of  fwearing  a Lye,  and  that  it  was  impof- 
“ fiblcfcrme,  to  bring  myfelf  to  think  of  fuch  a thing  •,  and  that  I would 
“ not,  tho'  I had  never  fuch  an  Inclination  to  go  to  London,  to  go  on  that 
it  Score,  therefore  1 hop’d  he  would  excul'e  me.  But  he  was  fo  far  from 
a thar,  he  flew  in  a Paifion,  and  fwore  he  would  be  revenged.  And  when 
a he  fie  that  did  not  prevail  neither,  he  fell  a coaxing  me  again;  but 
“ I thank  God,  lie  did  not  fucceed  that  Way  neither.  Yet  I told  hint  at 
« par  tin",  1 was  his  humble  Servant;  which  i really  would  have  been, 
a fs)  far  as  never  to  have  laid  open  this  moft  abominable  Villainy;  tho’ 
“ fure  nothing  could  be  more  provoking,  than  to  be  fent  for  by  People 
“ l bad  never  had  Convert  with,  nor  Obligation  to,  nor  Dependence  up- 
“ on : And  there  to  be  flattered  with  great  Rewards,  if  1 would  become  a 


11  Vllian,  the  moft  perjured  of  all  Lyars ; but  threatened  to  De- 
“ ftruition.  if  I retain  d my  Integrity  and  Loyalty.  For  furely, 

“ let  that  Sett  of  Men  pretend  what  they  will,  nothing,  can  be  more 
“ difloyal,  than  thus  to  abnfc  the  beft  of  Queens,  and  to  endanger 
“ the  bell  of  1'ubjeCls,  and  indeed  the  only  found  Part  of  the  Nation:  And 
“ who,  if  there  were  any  thing  to  be  attempted,  would  certainly  (land  by 
“ the  Queen,  and  Country,  when  fuch  Men  as  the  Duke  of  ^ueentbury, 
“ and  Marquis  of  Anandale,  would  defers  both.  May  it  pleafe  your 
“ Grace,  1 was  faying  before,  I would  never  faid  any  thing  of  this,  had 
“ not  ihc  Noife  of  a Plot  met  me  every  where,  and  I confefs  f had  no  longer 
“ Patience.  And  1 never  think  of  my  Silence,  but  am  ready  to  die  with 
“ Apprehenftons  of  the  Dangers,  that  the  Duke  of  Athol,  and  a great  many 
“ other  Perfons  are  fallen  into ; which  perhaps  I might  have  in  fome  mea- 
“ fure  prevented,  if  I had  fooner  given  your  Grace  theTruthof  this,  that 
ou  might  have  warned  the  Duke  of  the  Dcfigns  of  his  Enemies,  which 

hope  you  will  do  now  without  further  Delay.  May  it  pleafe  your 
**  Grace,  I am  Your  Grace's  molt  humble  Servant  in  all  Sincerity  and 
“ Truth. 

“ Sie  Sttbfuibitur, 

“ David  Baillie/* 

The  LETTER  to  the  Earl  of  Eglington,  Prcf.der.:  of  the  Council , 
pro  Tempore. 

My  Lord , 

“ T'  R O M what  my  Lord  Jufticc  Cleric  faid,  I find  that  l owe  my  pre- 
“ lent  Misfortune  to  him  ; and  that  it  was  liis  Lordlhip  that  procured 
“ my  Conlinement,  upon  the  Information  ijiven  him,  by  whom  I know 
“ not  : But  he  may  pleafe  to  know,  that  I gave  no  Information  to  any 
“ Perfon,  in  relation  to  that  Bufintfs  that  happened  to  me,  from  his 
“ Grace  t!ic  Duke  of  Qieeenibnry,  or  my  Lord  Marquis  of  Anandale  con- 
“ ditionally  : for  I left  it  to  them,  whom  I informed,  to  make  what  Ufc 
“ they  pleafed  of  my  Information.  So  confequcntly  my  Lord  Juftice 
“ Clrck  may,  without  the  leaf!  Semple,  produce  his  Inlotmer,  and  He 
“ my  Iiiformation,  which  was  not  Verbal,  but  in  Writing.  Therefore, 
“ my  Lord,  if  you  pleafe,  this  is  what  I think  moft  honourable  for  me  ; 
“ becaufe,  as  I underftand  my  Lord  Jufticc  Clerk,  it  was  three  Weeks 
“ fincc  he  had  notice  of  this  Buftncfs,  but  that  he  delayed  apprehending 
“ me,  bccaule  the  Perfon  that  fpokc  of  me  to  him,  did  not  think  it  fit  to 
“ attempt  it,  ’till  there  was  a Warrant  to  feizeme,  becaufe  I was  a Gen- 
“ tfoman.  Now,  my  Lord,  I think  what  he  was  pleafed  to  add,  would 
“ not  have  given  me  the  AITurance,  to  have  aftumed  that  Title  to  myfelf, 
“ for  it  is  a very  glorious  One,  and  it  fttall  be  one  of  the  chief  Studies 
“ cf  my  Life  to  maintain  it.  And  therefore,  my  Lord,  without  Preju- 
“ dice,  or  Difobligation,  or  Obligation,  to  cither  the  Duke  of  Dueensbury, 
“ or  the  Marquis  of  Anandale,  or  my  Lord  Jufticc  Clerk,  I do  plainly  fay, 
“ that  whatever  Information  I gave  on  this  Affair,  was  in  Writing,  and 
“ without  cither  Caution  or  Security  for  my  own  Safety ; which,  I think, 
“ will  by  my  own  Innocence  be  beft  fecured  to  me,  not  but  that  I hope  all 
“ Jufticc  from  the  Board,  where  my  Lord  Eglington  fits,  and  fodo  moft 
“ earncftly  beg,  that  your  Lordfhip  will  be  pleafed  to  dclirc  my  Lord 
“ Juftice  Clerk  to  fhow  the  Information  I have  already  given;  which,  1 
“ think,  will  abundantly  fhow  how  little  1 regard  the  Eafe  of  my  Perfon, 
“ when  it  comes  in  Competition  with  that  of  my  Confcience,  for  I will 
“ always  fpeak  Truth,  through  the  Afliftanc:  of  God,  whatever  be  the 
“ Confcquence.  Now,  my  Lord,  1 am  really  fo  ill,  that  I am  fcarceablc 
“ to  fay  any  thing  of  what  the  Earl  of  Glafgow  feems  to  lay  feme  Strefs 
“ upon  ; my  not  owning  rcadi  y enough,  (as  he  thinks)  the  Signification 
“ of  every  Word  in  Mr.  Steel  s Letter:  I will  only  fay  this,  That  Mr. 
“ Steel  and  I have  converfcd  long,  and  very  frequently,  and  with  great 
“ Freedom,  but  without  any  other  Defign  than  to  divert  and  amufe  with 
“ little  Jells  of  good  Humour:  For  femetimes  Hours  to  one  another  would 
“ be  all  Raillery,  after  our  manner ; fome  all  Tcndernefs ; fome  all  Scandal ; 
" fome  all  Gallantry  ; feme  all  Buftncfs ; feme  all  Devotion  ; and  feme  all 
“ togethcr;and  feme  all  Commendations,  and  Services,  to  the  Loid  knows 
“ who;  to  the  acquainted,  and  unacquainted.  But  I cannot  think  this, 
“ or  that  if  Mr.  5/rr/had  named  all  the  People  of  both  Nations  that  were 
“ at  London,  when  I was  there,  and  defired  ine  to  give  his  Service  to  them 
“ all,  if  I fee  them,  that  there  is  any  thing  in  this,  to  oblige  me  to  deny  ic; 
“ fori  think  Mr.  Steel  may  very  freely  own  anything  he  ever  wrote  to  me  in 
“ his  Life,  and  I am  furel  will  own  any  Letter  I ever  wrote,  to  Mr.  Steel. 
“ My  Lord,  excufe  this,  I amfenfible  l have  ftrayed  from  your  Lordfhip’s 
“ Orders,  but  the  Reafon  why  I did  fo,  was,  becaufe  my  Lord  Jufticc 
lt  Clerk  did  feem  to  fay  as  muth,  as  if  it  were  to  fecure  his  Infonncrfrom 
“ the  Sufpicion  of  a fallc  Accufer,  that  1 was  taken  into  Cuflody,  fearing 
“ I might  either  deny,  or  go  out  of  the  Way.  As  to  the  denying  Truth, 
“ I think  no  human  Force  could  induce  me  to  do  that : And  as  for  my 

« g'ting  out  of  the  Way,  I had  no  Inclination,  for  if  I had,  I am  fure  £ 

“ have  had  Time  and  Opportunity  enough  thefe  fix  Weeks  to  have  done 
“ that : For  upon  the  very  firft  breakingout  of  the  Plot,  at  leaf!,  fo  as  to 

“ be  publick  here,  1 fent  a written  Account  of  what  had  happened, 

“ which  l am  fure  is  Truth,  as  to  the  Matter  of  Fatfl  which  I am  fe  far 
*»  from  denying,  that  I defire  your  Lordlhip  may  procure  my  Lord  Juftice 
“ Clerk  to  prefent  the  Paper  to  the  Council,  if  you  think  fit ; tho’  1 do 
“ fay  it  was  not  to  his  Lordlhip  that  l fent  it ; yet  it  is  certain  it  has  been 
“ communicated  to  him ; and  1 defirc  to  have  an  Opportunity  to  own 
« ir,  as  well  to  free  the  Perfon  that  communicated  it  to  the  Jullice  Clerk 
“ from  the  Sufpicion  of  a malicious  or  fallc  Acculer,  as  to  fatisfy  your 
a Lordlhip.  To  do  which,  and  to  obtain  my  Liberty  again  I will  do 
tt  every  thing  becoming  a Chriftian  and  a Gentleman,  a Priloncr  but  no 
tt  Plotter.  My  Lord,  l beg  leave  to  lay,  that  l am, 

Edinburgh,  Talbootb,  “ % Lord>  Your  Lordlhip’s  moft  Humble  and 
Feb.  8,  iroa.  **  very  Obedient  Servant. 

To  the  Right  Honourable  “ S!{  Cubfcribitur, 

The  Eail  of  Egticgun.  “David  SaULIE.” 

LV.  Tbt 
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LV.  The  Trial  and  Condemnation  of  Capt.  John  Quelch,  and  others  of  his  Company , Sec  .for  fundry 
Piracies,  Robberies , and  Murder,  committed  upon  the  SubjeEls  of  the  King  of  Portugal,  Her  Ma- 
jeftys Ally , on  the  Coajl  of  Brafil,  6c c.  at  the  Court-Houfe  in  Bofton,  on  the  13 th  o/June,  1704. 


At  a Court  of  Admiralty  hell  at  Bofton,  in  Her  Majrfiyi  Pr evince  of  the 
Mafl'achufetts-Bay  in  Ncw-England,  in  America,  the  iyh  Day  of 
June,  Anno  Dom.  1704. 

PRESENT, 


Jofeph  Dudley,  Efq;  Captain-General  and  Governor  ifi  Chief  of  the 
Provinces  of  the  Alajfiicbufetts-Boy  and  New-Hampjhire , in  New-England, 
in  America , and  Preltdcnt  of  the  Court,  (Pc. 

Thomas  Pov/y,  Efq;  Lieutenant-Governor  of  the  Province  of  the 
Maffdchufetts-  Bay. 

\ John  U/her,  Efq;  Lieutenant-Governor  of  the  Province  of  New-Hamp- 
Jhirc. 

Nathaniel  ByfiAl , Efq;  Judge  of  the  Vice-Admiralty,  for  the  Pro- 
vinces aforefaid. 

Samuel  Sewell,  Efq;  Firft  Judge  of  the  Province  of  the  Maffacbufettt- 
Bay  aforefaid,  and  One  of  the  Council. 

Ifaac  Addingt-.n,  Efq;  Secretary,  and  One  of  the  Council. 
jahliel  Brenton , Elq;  Collector,  (Pc.  of  Her  Maj fifty’s  Cuftoms,  (Pc. 
ju  New- England. 

f Eliaiin  Hutcbinfin, 

I Penn  Townfend, 

| Edward  Brumfield, 

*(  Samuel  Legg, 

Samuel  Appleton, 

Members  of  Her  Majcfty’s  Council,  in  the  Province  of  the  Maffachufetts- 
Bay,  tic. 


Efqrs. 


The  COURT  being  Sot : Proclamation  was  made  for  Silence. 

AND  then  the  Statute  made  in  the  Eleventh  and  Twelfth  Year  of 
j\  the  late  King  William,  Emitulcd,  An  All  for  the  mere  effcilual 
Supfreff.cn  of  Pyracy:  And  alfo  the  late  King  William’s  Cominiflion  un- 
der the  Great  Seal,  purfuant  to  the  Act  abovefaid,  conftitutingthe  Court, 
(Pc.  were  publickly  read. 

After  which,  John  Valentine,  Gent.  Notary  Publick,  was  fworn  Re- 
giftcr  of  the  Court  by  the  President:  And  then  die  Regifter  adniiniftcrcd 
th«  Oath  preferibed  to  the  Prelidcnt ; and  then  the  Prehdent  administered 
the  Oath  to  the  other  Commiflioners  in  open  Court,  purfuant  to  the  Act 
aforefaid. 

And  then  the  Court  was  opened  by  Three  Proclamations,  as  a Court 
of  Admiralty,  for  Trial  of  Pirates,  (Pc. 

After  which  was  read  Her  Majcfty’s  Proclamation,  fignifying  Her 
Royal  Pleafure,  That  all  Perfons  being  in  Office  of  Authority,  or  Go- 
vernment, at  the  Dcceafc  of  the  late  King,  Ihould  fo  continue  till  Her 
Majefty’s  further  Directions:  Then  was  read  Two  Iuftru&ions  from 
Her  Majcfty  to  his  Excellency,  in  the  Trial  of  Pirates,  to  govern  the 
fame  according  to  the  abovefaid  Act  of  Parliament,  and  Cominiflion 
thereupon. 

A Warrant  having  been  figned  by  fcvcral  of  the  Commiflioners  to  the 
Keeperof  the  Prifon,  to  bring  Captain  John  Quelch  before  them,  to  an- 
f.ver  feveral  Articles  of  Piracy,  Robbery,  and  Murder,  exhibited  againft 
him  and  Company,  purfuant  to  the  Governor’s  Order  for  the  Setting  of 
the  Court  this  Day. 

The  Court  adjourned  to  Three  of  the  Clock  in  the  Afternoon. 

When  the  Court  being  met,  and  opened,  Matthew  Pim/r,  John  Clif- 
ford, and  James  Parrot  (the  firft  of  whom  had  furrendered  himlclf  quiot- 
ly  after  his  Arrival  to  his  Excellency  the  Governor),  were  brought  to 
the  Bar,  and  Arraigned  upon  feveral  Articles  of  Piracy,  Robbery,  and 
Murder,  drawn  againft  Captain  Quelcb,  and  others  his  Accomplices, 

Of  the  Tenor  following,  Alutatis  Mutandis. 

At  a Court  of  Admiralty , held  at  Bofton,  ir.  Her  Alajejly' s Province  of  the 
MalTachu fctts-Bay,  in  New-England,  in  America,  the  Thirteenth  Day 
if  June,  Anno  Dom.  1 704.  And  in  the  Third  Year  of  the  Reign  of  our 
Sovereign  Lady  ANNE,  of  England,  (Pc.  Qiuen. 

A RT 1 C L E S of  Piracy,  Robbery,  and  Alurder,  then  and  there  exhibited 
againjl  John  Quelch,  lute  of  Bofton,  in  the  faid  Province,  Mariner, 
Lieutenant  of  the  Brigantine  Charles,  whereof  Daniel  Plowman,  Adari- 
ner , deeeafed , was  late  Commander. 


You  Hand  here  accufed  of  Piracy,  Robbery,  and  Murder. 


Imprimis.  ryMl  AT  notwithftanding  the  faid  Brigantine  was  fitted  out 
X by  feveral  worthy  Merchants  of  Bofton,  good  and  loyal 
Subjects  of  Her  Majefty,  (againft  the  French  and  Spirjfi,  Kings,  their 
Vallals,  Subjects,  and  Allies,  the  declared  Enemies  of  Her  moil  Sacred 
Majefty  Queen  Anne)  who  obtained  a Commiifion  for  that  Purpofc, 
from  His  Excellency,  Jofiph  Dudley , Efq;  Her  Majcfty’s  Captain-Ge- 
neral, Governor,  and  Commander  in  Chief,  in  and  over  the  faid  Pro- 
vince ; by  Force  whereof,  and  in  purfuance  of  the  neccfliiry  1 nftru£tion$ 
to  your  Commander,  the  faid  Captain  Plowman  delivered  (whereof  you 
vrerc  apprized).  He,  with  his  Company,  failed  in  the  faid  Brigantine  from 
BoJ/on,  the  Fourth  Day  of  Augujl,  1703,  for  Newfoundland,  and  L’  Ac- 
fade but  falling  violently  lick,  anu  languilhing  in  his  Cabin,  you, 
with  divers  others,  for  fomc  Time,  bolted  the  Cabin  Door  upon  him, 
end  he,  fhortly  afterwards.  That  is  to  fay,  the  fixth  Day  of  the  faid 
Month  of  Augujl,  died;  you  neglecting  his  Orders,  and  thofe  of  your 
Owners,  to  return  with  the  laid  private  Man  of  War  to  Bojlon,  would  not 


fee  on  Shore  Matthetv  Pimer , and  John  Clifford,  Two  of  your  Company, 
who  (dreading  your  Piiatica!  Intention)  earncllly  defifed  the  fame;  but 
bore  up  the  Helm  to  Sea,  directing  your  Courfe  for  Ferdinand}  Ilian. i, 
and  the  Coaft  of  Brafel,  whereby  it  is  open,  manifeft,  yoit  intended  Mur- 
ders, Piracy,  and  Robberies;  which  afterwards  you  perpetrated. 

I.  For  that  you,  the  faid  John  Quelch,  with  divers  others,  on,  or 
about  the  liiteentn  Day  of  November,  1703,  in  the  Second  Year  of  Her 
Majefty’s  Reign,  at  or  near  the  Latitude  of  Seven,  South  Latitude,  on 
the  Coaft  of  Brofd,  at  or  near  Cape  St.  Augujline , by  Force  and  Arms, 
upon  the  High  Sea  (within  the  Jurifdiflion  of  the  Admiralty  of  Eng- 
land), piratically  and  feloiiiuufly  did  furprize,  feize,  and  take  a final  1 
Fiftiing  Vcflel,  (having  Portuguese  Men  on  board)  and  belonging  to  the 
Subjects  of  the  King  of  Portugal,  (Her  Majefty’s  good  Ally)  and  out  of 
her,  then  and  there,  within  the  Jurifdiiftion  aforefaid,  felonioufly  and 
piratically  did,  by  Force  and  Arms,  take  and  carry  away  a Quantity  of 
Fiih  and  Salt  to  the  Value  of  three  Pounds. 

II.  That  you,  the  faid  John  Quelcb,  with  divers  others,  on  nraboutthc 
Eighteenth  Day  of  November,  1 703,  in  the  Second  Year  of  Her  laid  Ma- 
jefty’s Reign,  in  or  near  the  Latitude  of  Eight  South,  near  Cape  S:.  Au~ 

" u/iine  aforefaid,  by  Force  and  Arms,  upon  the  High  .sea,  (within  the  Ju- 
risdiction of  the  Admiralty  of  England  aforefaid)  piratically  and  ftioni- 
oufly  did  furprize,  feize,  anJ  take  a fmall  Brigantine,  of  the  Burthen  of 
about  Fifteen  Tons,  (havii-g  Portuguefe  Men  on  board)  and  belonging  to 
the  Subjects  of  the  King  of  Pn  tngal,  ( Her  Majefty’s  good  Ally)  bound 
for  Parcncbuck ; and  out  ot  her,  then  anJ  there.  Within  the  aforefaid  Ju- 
rifdiiflion,  felonioufly  and  piratically  did,  by  Force  and  Arms,  take  and 

I carry  away  Five  Chcftsof  Brafil  Sugar,  to  the  Value  of  One  Hundred  and 
Fifty  Pounds,  Six  Barrels  of  Molailcs,  to  the  Value  of  Six  Pounds. 

[ 111.  That  you,  the  faid  John  Quelch,  with  divers  others,  on  or  about 

the  Twenty-fourth  Day  of  November,  1703,  in  the  Second  Year  of  Her 
Majefty’s  Reign,  at  or  near  the  Latitude  of  Nine  fouth,  near  Cape  St. 

| A gujlir.e  aforefaid,  by  Force  and  Arms,  upon  the  High  Sea,  (within  the 
Jurildidtion  of  the  Admiralty  of  England  aforefaid)  piratically  and  fclo- 
nioufly  did  furprize,  feize,  and  rake  a fmall  Brigantine,  of  the  Burthen 
of  about  Forty  Tons,  (having  Portuguefe  Men  on  board ) and  belonging 
to  the  Subjedts  of  the  Kingof  Portugal,  (Her  Majefty’s  good  Ally)  bound 
Sot  Parcncbuck-,  and  out  of  her,  then  and  there,  within  the  Jurifdidlion 
aforefaid,  felonioufly  and  piratically  did,  by  Force  and  Arms,  take  and 
carry  away  five  Chefts  of  Brafil  Sugar,  to  the  Value  of  One  Hundred 
and  Fifty  Pounds,  a Quantity  of  Mobiles,  Rice,  and  Farinc,  to  the 
Value  of  Ten  Pounds. 

IV.  That  you,  the  faid  John  Quelch,  with  divers  others,  on  the  Fifth 
Day  of  December,  1703,  in  the  Second  Year  of  Her  Majeftv’s  Reign,  ac 
or  near  the  Latitude  of  Thirteen  South  Latitude,  off  ot  Mora,  hyVorce 
and  Anns,  upon  the  High  Sea,  (within  the  Jutifdi&ion  of  the  Admiraliy 
of  England  aforefaid)  piratically  and  felonioufly  did  furprize,  feize,  and 
take  a fmall  Portugeufe  Shallop,  navigated  by,  3nd  belonging  to  the  Sub- 
jects of  the  King  of  Portugal,  (Her  Majefty  s gooJ  Allyfand  out  of  her, 
then  and  there,  within  the  Jurifdiiftion  aforefaid,  felonioufly  and  pirati- 
cally did,  by  Force  anil  Aims,  take  and  carry  away  a Quantity  of 
Earthen -ware,  Value  Five  Shillings,  Two  Jars  of  Rum,  Value  Ten 
Shillings,  a Quantity  of  Linen  Cloth,  Value  Ten  Shillings. 

V.  'That  you,  the  faid  John  Qiulcb,  with  divers  other;,  on  the  faid 
Fifth  Day  of  December,  1703,  in  the  Second  Yiarof  Her  Majefty 's Reign, 
ac  or  near  the  Latitude  of  Thirteen  South,  off  or  near  Mora  afurcfaid, 
by  Force  and  Aims,  upon  the  High  Sea  (within  the  Jui  ifdicTion  of  the 
Admiralty  of  England),  piratically  and  felonioufly  did  furpnze,  feize, 
ami  take  a Portuguefe  Boat,  navigated  by,  and  belonging  to  the  Subjects 
of  the  King  of  Portugal,  (Her  Majefty’s  good  Ally)  and  out  of  her,  then 
and  there,  within  the  Jurildi&ion  alorefaid,  felonioufly  and  piratically 
did  by  Force  and  Arms,  take  and  carry  away  fome  Pieces  of  Cloth,  Va- 
lue Five  Shillings,  Two  Pieces  of  Silk,  Value  Twenty  Pounds,  ar.d  funk 
the  faid  Boat,  Value  of  Thirty  Pounds. 

VI.  That  you,  the  faid  John  Quelcb,  with  divers  others  on  the  Ninth 
Day  of  December,  1703,  in  the  S-.cond  Year  of  Her  Majefty’s  Reizn,  ac 
or  near  the  Latitude  ot  Thirteen  South,  off  cf  Mora  atorciaid  by  “Force 
and  Arms,  upon  the  High  Sea,  (within  the  Jurifdidtion  of  the  Admiralty  of 
England  aforefaid)  piratically  and  feloniouily  did  furprize,  feiz.e,  and  take 
a Portuguefe  Brigantine,  Burthen  about  T iventy  Tons,  and  an  open  Boat 
navigated  by,  and  belonging  to  the  Subjeds  of  the  Kingof  Portugal,  I Her 
Majefty’s  good  Ally)  and  out  of  them,  then  and  there,  within  the  jiirif- 
diction  aforefaid,  felonioufly  and  piratically  did,  by  Force  and  Arms, 
take  about  Fifty  Pounds  in  Portuguefe  coined  Money,  a Negro  Bov,  Va- 
lue Twenty  Pounds,  fome  Rice  and  Farinc,  Value  Five  Shillings. 

VII.  I hat  you,  the  laid  John  Quelch , with  divers  others  on  the 
Twentieth  Day  ot  December,  1703,  in  the  Second  Year  of  Her  Majefty ’s 
Reign,  at  or  near  the  Latitude  of  Twenty-three  and  Forty  Minutes 
South,  upon  the  Coaft  of  Brafil,  near  the  I (land  of  Grandee,  by  Force  anJ 
Arms,  upon  the  High  Sea,  (within  the  Jurifdictiou  of  the  Admiralty  of 
England)  piratically  and  felonioufly  did  furprize,  feize,  and  take  a ! trull 
Portuguefe  Brigantine,  Burthen  about  Twenty-five  Tons,  navi-rated  bv, 
and  belonging  unto  the  Subjects  of  the  King  of  Portugal,  (H,  r M.ijeffy’s 
good  AllyJ  and  out  of  her,  then  and  there,  within  the  JurifJidion  afore- 
laid,  felonioufly  and  piratically  did,  by  Force  and  Anns,  take  and  carry 
away  Five  Chelts  of  Brofd  Sugar,  Value  One  Hundred  and  Fifty  Pounds, 
and  a fmall  Parcel  of  Psrtug.-ujc  Money,  fome  Gold  and  Silver,  Valua 
Fifty  Pounds. 

VIII.  That 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


( 207  ) 55*  Hje  Trial  of  Capt.  John  Quelch,  and  others , 3 A.  '(  208  ) 

VIII.  That  you,  the  faid  John  Shtoltb,  With  divers  others,  on  the  Fif-  I Bar  (lands  charged,  for  that  he,  the  faid  John  Quelch,  late  of  P.ejhn,  in 
teenth  Day  of  January,  1 70^,  in  the  Second  Year  of 'Her  Mnjefty’s  Reign,  j the  Province  of  the  AtoJjhehufttts-Baj,  Sic.  Manner,  Lieutenant  of  the 
at  «>r  near  the  Latitude  of  twenty  four  South,  upon  the  Coult  of  Hr  oft , , Brigantine  Char  la,  whereof  i Daniel  Plowman,  Mariner,  dcceafed,  was  late 
l>y  Force  and  Arms,  upon  the  High  Sea,  (within  the  JurifJiclion  of  the  ^ Cotpmandcr,  notwithftanding  the  laid  Brigantine,  hie.  Which  Article* 
Admiralty  of  England)  piratically  and  felonioufly  did  furprize,  icizc,  and  I when  we  have  prov'd  upon  the  Prisoner  at  the  Bar,  we  doubt  nut  bur 
t*kca  Poriugutfe  Brigantine,  buithcn  about  Thirty-five  Tons  j the  come  | your  Excellency,  and  the  reft  of  the  Honourable  Commifiioners  of  this 
from  Spirits  Sar.dts,  bwund  for  Rigineer,  navigated  with,  and  belonging  I Court  will  do  him,  our  Nation,  and  the  World  that  Jultice,  as  to  con- 
tu  the  Subjects  of  the  Kang  of  Portugal,  (Her  Majeftv’s  good  Ally)  and  ' demn  and  punifii  him  for  the  fame. 

cut  her,  then  and  there,  within  the  junHliction  aforeuid,  felonioufly  and  | Paul  Dudley,  Efq.  Attorney - G e rural,  and  Her  Majefty i Advocate  for  tbt 
piratically,  by  Force  and  Arms,  did  take  and  carry  away  One  Hundred  Court  of  Admiralty.  May  it  picafe  your  Excellency,  and  the  reft  of  the 
Weight  of  Gold  Dull,  Value  Six  Thoufand  Pounds,  and  Nine  Hundred  Honourable  Cumniiflioncrs  of  ibis  Court : TiiePriuwer  at  the  Bar,  Hands 
Pieces  of  coined  Gold,  Value  Nine  Hundred  Pounds.  articled  again:!  for,  and  charged  with  fevcral  Piracies,  Robberies  and  Mtir- 

IX.  That  you  the  Lid  John Sihuiib,  with  divers  others,  on  the  Seven-  dcr,  committed  by  Himfelf  and  Company,  upon  the  High  Sea  (upon  the 
tcemhDay  of  February,  1703.  in  the  Second  Year  of  her  Majefty ’s  Reign,  Subjects  of  the  King  of  Portugal,  Her  Mrjclly's  good  Ally),  the  worft 
at  or  near  the  Latitude  of  Thirty-five  aud  Fifty  Minutes,  near  the  River  and  moil  intolerable  of  Crimes  that  can  be  committed  by  Men.  A Pl- 
ot P/bn*,  by  Force  and  Arms,  upon  the  High  Sea,  (within  the  Jurifdic-  rate  was  therefore  juflly  called  by  the  Romani,  Ht/jlii  Humani  Ge/uris: 
lion  of  the  Admiralty  of  Engl.nd  aforefaid)  piratically  and  felonioufly  did  And  the  Civil  Law  faith  uf  them,  that  neither  Faith  nor  Oath  is  to  be 
furprize,  feize,  and  take  a Pertuguefe  Ship,  burthen  about  Two  Hundred  kept  with  them  ; and  therefore  if  a Man  that  is  a Prifoner  to  Pirates,  for 
Tons,  Twelve  Guns,  louden  with  Hides  and  Tallow,  bound  to  Bayes,  j the  Sake  of  his  Liberty  proinifc  a Ranfnm,  he  is  under  no  Obligation  to 
navigated  with,  and  belonging  unto  the  Subjects  of  the  King  of  Pot  tugal,  j make  good  his  Promife  ; for  Pirates  are  not  entitled  10  Law,  not  fo  much 
(Her  Majefty’s  good  Ally)  and  then  and  there,  within  the  Juriididtion  | as  the  Law  of  Arms : For  which  Reafon 'tis  faid,  if  Piracy  be  committed 
aforefaid,  did  felonioufly  kill  and  muidcr  the  Commander  thereof,  and  . upon  the  Ocean,  and  the  Pirates  in  the  Attempt  happen  to  be  overcome, 
wounded  fevcral  others,  and  out  of  her  piratically,  by  Force  and  Arms,  , the  Captors  are  not  obliged  to  bring  them  to  any  Port,  but  may  expofs 
did  take  and  carry  away  Twelve  Barrels,  and  a Pipe  of  Beef,  Value  Ten  ' them  immediately  to  Punilhment,  by  hanging  them  at  the  Main-yard; 
Pounds;  Four  great  Guns,  Value  Twenty  Pounds;  Four  Pattcraro’s  a Sign  of  its  being  of  a verry  diffeient  and  wnrfe  Nature  than  any  Crime 
Value  Forty  Shillings ; Twelve  finall  Arms,  Value  Six  Pounds;  One  committed  upon  tile  Land  ; for  Robbers  and  Murderers,  and  even  Tray- 
Hundtcd  Weight  of  Shot,  Value  Three  Pounds ; Two  Barrels  of  Pow-  tors  thcmfclves,  may  not  be  put  to  Death  without  palling  a formal  Trial  : 
dcr.  Value  Twelve  Pounds; a new  Main-fail,  Fore-fail  and  Foretop-fail,  And  if  the  Pate  of  the  Prifoner  at  the  Bar,  with  his  Company,  had  al- 
Valuc  Forty  Pounds  ; a Negro  Buy,  Value  Forty  Pounds  ; and  about  Two  lowed  them  to  have  been  overcome  in  their  Piracies,  (tit.  and  immediately 
Hundred  Pieces  of  Eight,  Spanijh  Money,  conn  ary  to  the  Statutes  in  that  hungup  before  the  Sun,  it  had  been  very  juft  upon  them.  But  being 
Cafe  made  and  provided.  i then  fuffered  to  live,  and  now  brought  unto  a Court  of  Juftice,  they  aie 

Upon  which  Articles,  Mutatis  Mutandis,  Matthew  Pinter,  John  Clif-  to  be  ufed,  treated,  and  tried,  as  the  Laws  of  England,  and  our  own 
ford,  and  James  Parrot , being  arraign’d,  fcverally  pleaded  Guilty.  Country  do  diredt.  Hereupon  I inuft  obferve,  that  until  the  Statute  of 

Ordered,  That  Matthew  Pimer,  John  Clifford,  and  James  Parrot,  be  | the  28th  of  Henry  the  Eighth,  all  Piracies,  Robberies  and  Murder  corn- 
received  into  the  Queen's  Mercy,  and  be  declared  Witncfics  in  Behalf  of  mined  upon  the  Sea,  were  Tiicd  before  the  Admiral,  his  Lieutenant,  or 
the  Queen,  againft  John  £hielcb  and  Company,  tor  their  fevcral  Piracies,  ! Commifl'ary,  after  the  Courfc  of  the  Civil  Law ; the  Nature  whereof  was. 
Robberies,  and  Murder.  j that  before  any  Judgment  of  Death  could  be  given  againft  the  Offenders, 

Ordeied,  That  Matthew  Pimer,  John  Cl fford,  and  Jams  Parrot,  ftand  cither  they  mult  plainly  confcfs  their  Offences  (which  they  will  never 
within  the  Bar,  ami  be  fworn  as  Witneffes  on  Her  Majefly’s  Behalf.  do  without  Torture),  or  elfe  their  Offences  be  fo  plainly  and  diiectly 

Ordered,  That  Captain  John  Quelch  be  brought  to  the  Bar,  where  be-  proved  by  Witncfics  indifferent,  fuch  as  (aw  their  Offences  committed, 
ingbrought,  he  was  arraign'd  upon  the  fevcral  foregoing  Artidcsof  Piracy,  which  was  next  to  impolliblc  to  be  had,  therefore  that  Statute  cnadled, 
isc.  to  which  the  faid  John fh.elcb  pleaded.  Not  Guiitv,  but  moved  lor  That  tire  faid  Crimes  fhould  be  Triable  in  any  County  in  England,  by 
Time  to  prepare  for  his 'Trial.  fuch  and  fuch  Commiflioncrs,  and  the  Trial  to  be  according  to  the  Courfc 

Ordered,  That  Time  be  given  him  ’till  Friday  Morning  next,  at  Nine  of  the  Common  Law  : This  Act  continues  in  England  in  Force  to  this 
of  the  Clock.  Day  ; and  ’till  very  lately  lerv’d  for  all  Piracies  that  were  committed  in 

The  Prifoner  alfo  moved,  to  know  whether  he  he  might  not  have  Coun-  the  Plantations,  or  any  Parts  beyond  the  Seas.  For  Kidd,  the  iaft  Pirate 
fel  allow’d  him,  upon  any  Matter  ot  Law  that  might  happen  upon  his  that  went  from  this  Country,  was  trv’d  upon  that  Statute;  but  it  prov- 
Trial.  ing  very  troublcfome  and  chargeable  "to  tranfpott  Pirates  and  ihe  Witncf- 

Curia.  The  Articles  upon  which  you  are  arraign’d  are  plain  Matters  fes  from  the  fevcral  Plantations,  there  was  another  Adi  of  Parliament 
of  Faci ; however,  that  you  may  have  no  Rcafon  to  complain  of  Hard-  made  in  the  1 ith  and  1 2th  Years  of  the  late  King  William,  that  pro- 
fhip,  Mr.  James  Mcinzies,  Attorney  at  Law,  may  affili  you,  and  ofier  vides  principally  and  particularly  for  the  Trial  of  all  Pirates  that  are 
any  Matter  of  Law  in  your  Behalf  upon  your  Trial.  feiz’d  in  any  of  the  Plantations.  It  is  by  virtue  of  this  Act  of  Parlia- 

Ordered,  That  the  Prifoner  at  the  Bar  have  a Copy  of  the  Articles  ex-  ment,  and  a Commiflion  purfuant  thereto,  that  your  Excellency,  and  this 
hibited  againft  him  ; and  then  he  was  remanded  to  Prifon.  Honourable  Court,  are  now  fitting  in  Judgment  upon  the  Prifoner  at  the 

Ordered,  That  a Minute  be  made,  that  it  is  declared  by  Pimer , Clifford,  Bar,  and  his  vile  Accomplices;  and  though  it  may  be  thought  by  fomea 
and  Parrel,  that  James  Thurbar,  of  Swanfry,  Was  not  ol  the  Company  j pretty  feverc  thing  to  put  an  Englijhman  to  Death  without  a Jury,  yet  ic 
belonging  to  the  Brigantine  Charles,  though  named  in  the  firft  Articles  inufl  be  remembered,  that  the  Wifdom  and  Juftice  of  our  Nation,  for  very 
for  the  Voyage.  fufficient  and  excellent  Reafons,  have  fo  ordered  it  in  the  Cafe  of 

Ordered,  That  John  Lambert,  John  Miller , U'iU.am  JVUdt,  Benjamin  Piracy ; a Crime  which,  as  l before  obferv’d,  fcarce  deferves  any  Law 
Perkins,  Chrijlopher  Siudamore,  Janus  Aufivt,  John  Dorothy , Nicholas  Ri-  at  all : Befides,  the  late  Statute  hath  appointed  fuch  Commiflioncrs,  as 
dia  rdf  on,  Richard  Lawrence,  John  Templeton,  John  Pitman , Charles  James,  will  cake  Care  to  do  equal  Juftice  to  the  Prifoner  on  the  one  Hand,  and 
[Hiltons  Jones,  Eresfmiet  Peterfon,  John  Ling,  Francis  Ling,  Char  1st  King , to  the  Crown  and  Allies  of  England  on  the  other.  The  Englijb  Word 
Peter  Roach,  Dennis  Carter , and  John  Carter  be  brought  to  the  Bar  j who  Pirate,  is  derived  from  a Word  that  fignifics  Roving ; for  Pirate-,  like 
being  placed  at  the  Bar,  were  fcverally  arraign’d  upon  the  Articles  of  Pi-  Beafts  of  Prey,  are  feeking  and  hunting  upon  the  Ocean,  for  the  Eftatcs, 
racy,. Robbery,  and  Murder,  before-mention  d,  Mutatis  Mutandis:  To  and  fometimes  the  Lives  of  the  innocent  Merchant  and  Mariner:  His 
which  they  fcverally  pleaded.  Not  Guilty,  and  then  moved  Jor  Counfcl,  Character  and  Defcription  is  thus ; A Pirate  is 011c  who,  to  enrich  h inl- 
and Time  to  prepare  for  their  Trial.  felf,  either  by  Surprize,  or  open  Force,  lets  upon  Merchants  and  others 

Ordered,  That  Mr.  Meinzies  aflift  the  Prifoncrs  in  any  Matters  of  Law,  trading  by  Sea,  to  fpoil  them  of  their  Goods  or  Trcafure,  and  oftentimes 
and  that  the  Prifoncrs  prepare  for  their  Trial  on  Friday  next,  at  Nine  linking  their  Vcffels,  and  bereaving  them  of  their  Lives:  And  ’tis  no 
o’Clock  in  the  Morning:  And  then  the  Court  adjourn’d  till  Friday  wonder  if  Piracy  be  reckon'd  a much  greater  and  more  pernicious  Crime 
Morning.  than  Robbery  upon  the  Land,  becaufc  the  Coufidcration  of  the  General 

Friday , June  16th.  Navigation,  and  Commerce  of  Nations,  is  far  beyond  any  Man's  parti- 

Proclaniation  being  made,  the  Court  was  opened,  and  Captain  Shtehh  cular  Piopcrty:  Bcfidcs,  whereas  Robbery  upon  the  Land  is  moft  corn- 
being  brought  to  the  Bar,  prefented  a Petition  in  Behalf  of  himfclf,  and  monly  from  particular  Perfons ; Piracy  is  from  many,  and  oftner  attended 
the  reft  of  the  Prifoncrs,  praying  for  further  Time.  with  the  Death  of  others  : Thus  it  was  in  the  Cafe  now  to  be  tried  ; one  of 

Ordered,  That  the  Prifoncrs  be  allowed  Time  till  Monday  Morning  the  Captains  of  one  of  the  PertvguefeV cffels  being  unfortunately,  if  not 
next  at  Nine  o’Clock,  and  then  peremptorily  to  come  upon  their  Trials;  bafely  kill’d  and  murder’d  in  the  Action.  But  before  we  proceed  to  the 
A Motion  was  alfo  made  by  rhe  Prifoners  Counfcl,  that  the  Queen’s  fevcral  Articles  upon  which  the  Piifoner  is  to  be  tried,  1 beg  Leave  alit- 
W iinefics  might  be  kept  alunder  till  the  Prifoncrs  came  upon  their  I rials ; tie  to  fet  forth  the  aggravating  Circumftanccs  of  the  Crimes  committed 
to  which  it  was  anl'wered  by  the  Coun  fel  for  the  Queen,  that  though  in  by  thqfe  vile  Men  : And  to  begin  with  their  Mutiny,  their  rebellious,  in- 

Cafes  of  High  Trc.ifon,  and  fume  other  Cafes,  the  Prifoners  have  been  fo  human,  1 with  1 might  not  fay,  their  murderous  Ufage  of  their  worthy 

far  favoured,  as  that  upon  their  Trials,  Approvers,  or  other  Evidences  Commander,  Captain  Plowman ; God  knows  how  far  their  Treatment  of 
for  the  Crown  have  been  kept  out  oi  hearing  of  one  another  while  they  him  might  haften  his  End  ; however,  tbatmuft  be  anl'wered  for  at  a higher 
were  giving  their  lcveral  Evidences,  yet  to  feparatc  them  before  their  Tri-  1 Tribunal.  The  next  Thing  1 would  obl'ervc  in  this  Matter,  is  their 
als,  was  without  Precedent;  upon  which  the  Court  deny  d the  Motion  I Commiflion  which  they  obtain’d  from  Her  Majefty’s Government  of  thi» 
of  the  Prifoners  Counfcl  in  that  Matter  ; but  dircdled  that  at  their  Exa-  Province,  a Sword  to  fight  the  open  anJ  declared  Enemies  of  Her  Sacred 
m nation  at  the  Bar  they  mould  be  feparatc.  Then  the  Court  adjourn'd  Majefty ; but,  inftead  of  drawing  it  againft  the  french  and  Spaniards,  they 
all  Monday  Morning,  Nine  o Clock.  _ have  flieatlied  it  in  the  Bowels  of  (bine  of  the  beft  Friends  and  Allies  of 

Monday,  the  19  th  of  June,  1704,  at  Tea  o Clock  in  the  Morning.  the  Crown  of  England  at  this  Day;  the  Portuguefe  being  Confederate 
The  Court  being  opened,  and  Capt.  .Quid,  fet  to  the  Bar.  with  Her  Sacred  Majefty  againft  the  French  and  Spaniards,  for  the  Peace, 

Ordered,  That  his  Irons  be  taken  off  during  his  Trial.  Rights,  and  Liberties  of  Europe : This  was  -be  Bafcnefs,  the  Treachery, 

Mr.  Newton,  of  Council  Jcr  the  gjueen.  May  it  plcafe  your  Excellency,  and  Cowardice  of  this  Matter,  (hat  inftead  of  fighting  for  Honour  with 
arid  the  Honourable  Commiflioncrs  of  this  Court:  The  Prifoner  at  the  the  French,  or  Money  with  the  Spaniards,  they  inuft  go  and  furprize  a 
1 few 
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few  honed  and  peaceable  Mur.,  ar.J  our  good  Friends,  in  their  lawful  Ordered,  That  Plmir  be  fworn,  the  other  two  Witr.cues  removed  out  of 
Occafions,  that  neither  thought,  nor  meant  any  Harm:  Thus  a Man  hearing.  Upon  ibis,  Pimrr’s  Examination  was  read,  which  lie  ftvore  to 
falls  before  wicked  Men.  The  third  Thing  I would  ohferve,  is  the  per-  the  Truth  of. 

fidious  Impudence  of  thefc  Men,  for  as  they  fail'd  along  ihe  Coait  of  Prftdeist.  What  Reafon  had  you  to  believe  they  were  P.  tugufe  that 
B'oJ-U  they  pot  in  at  one  or  two  Places,  and  adored  the  Fuelt-gsufeof  their  you  robbed  ? Cun  you  fpeak,  or  underftand  Ptrlugu/fe  ? 

Fricodfliip  and  Klodnefi  ; that  their  Dcflgns  were  againlt  the  French  ' Pimtr,  No,  Sir  ; I do  not  underftaiid  the  Laaguug  , but  b lievr  them 

and  St~r.ir.trl-,  and  yet  at  the  very  next  Port,  a few  Leagues  diftant,  all  to  be  Portugueft,  bccaufc  we  took  them  upon  :h  Coaft  of  Brajil  their 

they  rubbed  and  pltinJercd  fomc  of  the  Neighbours  :.nd  Friends  of  thofc  Lading  and  Enfigns  made  me  conclude  they  w;rc  P r-ig-  *[■-. 

they  had  feen  the  Day  before.  The  fourth  and  Uft  Thing  that  I would  Sfyttn’i  CsmftX  If  your  Excellency  nicafc,  wc  v.  , V*.-. 

tnention  is  the  Number  of  their  Crimes  \ for  it  was  not  once,  twice,  nefs'  upon  c«en  of  the  Article*  artd  Matters  the  I the  Bar  it 

nor  thrice,  thar  would  fctvc  their  Turns,  but  they  go  on  in  the  Repetition  charged  with  ; but  before  we  come  to  the  Articles,  we  will  examine  him 

of  their  Wicfccdncf.,  till  they  were  glutted,  and  thought  they  had  enough  as  to  the  Pril'oner's  15 chav  .or  towards  Captain  Pirn  -rum. 

of  it:  An  las  to  t lie  Prifoncr  now  at  the  Bar,  as  his  Share  in  juft  and  . Art' wj  Hchimg  was  the  Man  that  bored  tbr  Dor  unon  the 

lawful  Pracs  would  have  been  at  lenft  double  to  any  other,  fo  no  doubt  Captain,  the  Fnfoner  was  then  on  Shore,  but  came  on  board  that 

but  the  fame  Mcdfutc  will  be  of  his  Guilt  in  all  this  Matter:  We  Mini.:,  and  rcfolvcd  to  go  to  Sea,  and  after  the  Captain's  De«th  took 

final  1 now,  may  it  plrafs  this  honourable  Court,  proceed  to  prove  the' Command  of  the  Brig  min. •. 

the  fevers!  Articles  charged  upon  the  Pri loner ; and  our  Proof  will  Sfatm't  Ceunftl.  If  you.  Excellency  pleafe,  we  will  now  read  the  firft 
be  partly  Prrfimptivc,  partly  Grcumftanrial,  and  partly  PolTtivc  and  Article  of  Piracy,  and  fee  what  the  Witncfs  can  fay  to  it . Which  being 
Downright : The  Prefuroptive  Part  of  the  Proof  is  the  Manner  of  read. 

their  coming  to  this  Place,  being  in  that  Sort  .*.s  renders  them  fuf-  Pimtr.  There  were  five  Portugueft  on  board  that  Vcflel. 
picious  to  every  Body ; but  cfpeciallv  I would  ohferve  their  not  being  /!.  Was  the  Prifoncr  then  in  the  Command  of  the  Brigantine  ? 

able  to  give  any  tolerable  Account  from  whence,  they  came,  or  had  their  JPsmtr,  Inf.  ThePrifoncr  was  Commander  of  the  Brigantine  duiin-  the 
Trcafurc.  This  was  what  Induced  their  Gurnets  to  give  an  Information  whole  Voyage. 

to  th  - Government  of  the  Mat:..-;  ...id  our  own  Lav.-  in  this  Country  ft.-ft-  Did  none  of  them  you  took,  afk  the  Reafon  why  you  took 
agair.il  l mcies,  is  very  p!:.in  i,,  iin>  Point  of  iV^fumption.  lhc~. ; 

The  fee • •( id  i r»<"f  tii.it  \vr  ft:ai|  offer,  will  be  what  wc  call  Circum-  Jnf.  No,  not  that  I know  of;  our  Interpreter,  JvhnTwiji , had  a 

ft.intial  ; an.!  indr.d  the  Circumllance*  o.  this  Matter  are  fo  man),  lb..1  great  deal  of  Difcotirle  with  the  Men  wc  had  taken,  and  f.iiJ  they  were 

render  it  undoubted,  but  that  the  Prifoner,  with  hi '.Company,  have  Ivrai  Prrtugu-fe  that  were  taken  now,  and  fo  afterwards  : This  firft  V c llrl  was 

guilty  »f  the  Aiticlcs  charged  upon  him.  a frnail  Fifhing-Veflcl,  out  of  wli  ■ It  wc  took  fomc  Fiflj  and  Sr.lt. 

Tnen  in  the  third  Place,  there  is  that  which  we  call  pofitivc  and  down-  Art.  2.  S^uft.  Whn:  do  you  know  as  to  the  feconJ  Aniclc  1 

right  Proof,  viz.  the  Confeflion  and  Evidences  of  their  Accomplices,  A/if.  1 remember  ‘.he  taking  of  that  Brigantine,  much  in  (he  fame 

who  arc  now  the  Queen’s  Witnrlics.  Latitude  with  the  other,  but  nearer  the  Land;  three  white  Men,  and 

Mr.  John  Colman  and  Mr.  William  Clark  were  fworn  to  give  Evidence,  two  Negro1 - v. . on  hoard  of  hr.  This  Brigantine  had  fomc  Brajil 
lac.  and  then  produced  Captain  Daniel  Pbur  man's  Com  million,  which  Sugar  and  Molalfes,.  two  white  Men  and  a Negro  entered  thcmfclves  to 
was  read,  as  alio  his  Inftructions,  and  then  his  Owners  Orders ; as  alfo  gq  with  us,  our  Inter,  ' t-r  tdlmg  them  wc  intended  for  the  River  of 
the  faid  P/otemnu’s  Letters  from  to  his  Owners ; then  a Copy  Piatt,  and  :o  take  tl.  .arJ> ; hut  afterwards  as  we  took  Pi i/. ,,  the 

of  the  Owners  Letter  was  read,  which  they  fent  to  the  fcveral  Illands,  two  white  .'•’••.n  hid  tli  miclves,  that  their  Countrymen  might  not  fee, them, 
with  his  Excellency’s  Letter  to  the  fcveral  Governors,  fit.  A t.  3.  Shift,  as  before. 

Mr.  Colman  made  Oath  to  their  being  true  Copies  of  their  Originals  : Pimtr.  i renumber  the  taking  of  that  VefieJ,  the  Prifoncr  was  then 

After  this,  Mr.  Clark  brought  into  Court  fcveral  long  Spadha’s,  Per-  our  Commander,  and  went  on  board  of  her  bimfclf,  fhc  was  taken  111 
tugutft  Enfign,  two  Skins  lull  of  Sugar,  upon  one  of  which  was  a Dircc-  Sight  of  Land,  and  bound  to  Pamebuci. 

tion,  and  it  being  thought  to  be  in  Per  tugutft,  Edward  Lydc,  Efq,  and  Shift-  Did  not  thefe  People  feem  very  much  troubled  that  you  fliould 
Mr.  Samuel  Frazon,  being  Sworn  Interpreters,  acquainted  the  Court  that  take  them,  you  being  Engl  jhmen,  and  at  Peace  with  them  f 
that  Skinof  Sugarwas  directed  toa  Perfun  in  Lijbcn ; adding  withal,  that  Anfw.  They  were  told,  to  the  bell  of  my  Knowledge,  that  we  were 

if  it  had  been  Spent jb,  it  would  have  been  alSignior,  whereas  it  was  Pair  a,  Frenchmen. 

&c.  Whereupon  the  Skins  were  opened,  and  full  of  what  was  adjudged  Art.  4.  Shift,  as  before. 

to  be  Brttfti  Sugar.  Anf  1 remember  the  taking  of  this  Earthen-Ware  Vcflel  within  three 

Mr.  Lyde  alio  making  Oat  h,  that  having  been  at  Madcras,  he  had  feen  Leagues  of  the  Shore,  (he  had  three  Menop  board  her,  came  from  Bayes, 
fcveral  Hundreds  of  rhofe  Scrim,  or  Skins  of  Sugar  fent  from  Braft! , and  bound  to  fomc  Neighbouring  Port;  wc  gave  the  Men  their  Boat 
and  that  he  verily  believed,  that  what  was  now  pioduccd  was  Brajil  again,  and  they  went  to  Bafts,  the  Prifoncr  was  then  on  board  the  Tender 
Sugar.  that  took  her. 

The  Enfign,  or  Colours,  were  expofed  alfo  in  Court,  and  plainly  fecn  SBfft.  What  Tenders  do  you  mean  ? 

to  l<c  Portuguf ; and  Mr.  John  Colman  and  Mr.  IP  till  am  Clark  made  Aft.  Wc  made  ule  of  one  or  two  of  the  firft  Vcllels;  we  took  and  put 

Oath,  That  the  Spadha’s,  Skins,  Enfign,  3nd  other  Things,  were  taken  fomc  of  our  Men  on  board  of  her,  and  kept  her  the  great  eft  Part  of  the 
out  of  the  Brigantine  Charles , fmcc  her  Arrival  here.  Voyage. 

Mr.  John  Noyes,  Gnldfmith,  alfo  was  fworn,  and  made  Oath,  That  he  5.  Article  read,  and  Pimtr  being  aft’d,  faith.  He  remembers  the  rak- 
had  received  of  the  Prifoner  at  the  Bar,  fincc  his  Arrival  in  the  Brigan-  ing  of  this  Boat  within  three  Leagues  cl  the  Laud,  faw  the  Flag  of  the 
tine  Charles,  a confiderablc  Quantity  of  Coined  Silver  Money,  anJ  faw  Citftle  at  that  Time  file  was  taken  by  the  Tender,  SttcUb  anil  about 
many  of  the  Pieces  to  be  Portugal  Money,  and  judged  the  reft  to  be  fo  too,  T wenty-four  of  our  Men  on  board  her’-,  wc  took  two  Prizes  this  Day  ; 
but  he  cannot  fwear  ii,  the  Prifoner  at’  the  Bar  being  then  in  his  Shop,  the  Boat  we  took  at  this  Time  was  ftave-i  by  fomc  of  the  Company,  as 

and  melting  tinm  down  himfclf.  they  told  me,  and  afterwards  funk,  the  M<  n we  took  on  board  the  Boat 

After  this,  Mr  Trtfturtr , with  his  Deputy,  came  in  with  a Bag  of  were  all  Potiuguefe,  to  the  heft  of  my  Knowledge. 

Gold  and  Treafurc  brought  in  the  Briganrine  Charles,  which  being  feized.  At  licit  b.  being  read,  Pimtr  being  alked,  uuh.  That  this  Vefiel  was 
was  commuted  to  the  Cuftody  of  the  Treafurcr  of  the  Province  and  taken  with  the  Tender,  and  Sft' ch  or.  board  lirr;  the  Negro  Bo y Joa- 
others,  by  Order  of  the  Governor  and  Council.  chim  was  taken  out  of  this  Veil'd,  and  about  Fifty  Pounds’  in  Money. 

Mr.  Jeremiah  Alien  being  fworn,  depofed.  That  the  Bag  he  had  now  The  laid  Negro  Boy  being  now  examined,  faith,  there  was  young  Man 
in  Court  contained  the  Trcafure  that  was  committed  to  the  Treafurcr  on  board  that  had  fomc  Money,  and  that  it  was  in  a liaall  Canvas  Bag, 
and  others.  Pnur.  *Twas  a Canvas  Bag,  to  the  beft  of  my  Knowledge;  there 

Ordered,  That  Mr.  Colman  s.  Parcel  of  Gold  be  opened,  who  being  was  fome  Rice  and  Karine,  which  we  t.-ok  out  of  her,  and  then  let  the 
afkcd  whence  he  had  that  Gold  ? made  Anfwcr,  That  he  received  that.  Men  go  away  with  their  Veil'd  alter  we.  had  pillage.!  it. 
and  all  the  reft  of  the  Owners  Shares,  from  the  Prifoner  at  the  Bar : Article  7.  read.  Prrrur.  This  Vtficl  was  taken  near  the  Trcpiek  by 

U pon  viewing  the  coined  Gold,  they  were  all  found  Portuguese  Gold,  and  Shulch  in  the  Tender ; hut  1 was  then  on  board  the  Brigantine  C arles,  the 

fcveral  of  the  Piecis  were  found  to  be  coined  in  1703.  Upon  this  the  Quarter-Mailer  had  the  Money  that  was  taken  out  of  J..-r,  being  fome 
Piufident  obferved,  that  the  Money  being  coined  (o  lately,  it  was  very  coined  Gold  and  fome  Silver;  this  Vcfll-1  was  taken,  very  near  the  Shore, 
improbable  it  fliould  ever  have  been  out  of  portugueft  Hands,  Inhabitants  about  two  Iwagues  from  the  Place  whence  fhc  came,  and  was  bound  to 
of  Brftd.  Regiuttr.  1 faw  her  when  the;-  brought  her  out  of  the  Road,  there 

After  this,  fomc  Prints  that  came  in  the  Brigantine  Charles  were  ex-  was  but  one  white  Man  on  board  her,  he  laid  he  was  a Dutcwuir;  and 
amined,  and  found  to  be  in  the  Portugufe  Language.  afterwards  of  Jutland:  Bccaufe  the  Captain  would  not  give  him  a Share 

After  this,  a young  Negro  Boy,  brought  in  by  the  Prifoncr  at  the  Bar,  equal  with  the  reft,  he  threatened  he  would  inform  3"ainft  dum  ; whrre- 
and  Company,  was  let  up  by  Order  of  the  Court,  was  examined,  and  upon  the  major  Part  ordered  him  to  be  fent  on  Shore,  giving  him-a  Gun, 
the  Interpreters  acquainted  the  Court  that  he  was  a baptized  Negro,  his  and  fome  Powder  and  Shot;  he  could  fpeak  Portugurjc  very  well : This 

Name  Joachim  ; that  he  lived  with  a Portugufe,  his  Mailer's  Name  Jofe-  Veil'd  was  taken  near  the  Ifland  of  Grandee. 

pboGaltntr,  that  he  lived  in  the  Bay  of  Ail-Saints,  in  Brajil-,  that  lie  was  Article  8.  read.  Pimer.  1 was  in  the  Boat  that  took  the  Gold  Bri- 
taken  by  an  Englijb  Brigantine,  and  that  the  Prifonci*  at  the  Bar  was  then  gantinc,  and  commanded  to  do  it  by  the  Captain’s  Order;  we  iu  i found 
onboard  the  Brigantine  that  took  him  ; and  that  when  he  was  taken,  he  fome  of  the  Gold  before  the  Captain  came  on  board  ; lie  took  ihe  Gold, 
was  pretty  near  the  Land  in  an  open  Bo2t,  with  Fiftt  and  other  Things  and  carried  it  himfclf  on  board  the  Brigantine  Charles:  1 f-w  it  weighed 
in  it  and  that  there  were  two  Portugueft  Men  in  the  Boat  at  the  fame  about  three  Days  after : 1 faw  the  coined  Gold  taken,  it  had  s late  Date, 
Time.  _ fome  a Year  or  two  (landing.  The  Vcflel  came  from  Spirits  Sa-.cts,  was 

After  this,  the  Court  ordered  the  Interpreters  to  try  the  Negro  taken  within  two  Miles  of  the  Land,  and  under  Sail,  had  on  board 

Boy  by  SpaniJK  and  French  Qucftions : But  it  was  found  he  underftood  fourteen  Men,  all  Whites,  two  Women  of  good  Fafhion  : There  were 

neither.  ten  Hands  in  the  Boat  with  me  when  wc  took  her;  there,  was  nobody  on 

Shuerii  Counfel.  May  it  pleafe  your  Excellency,  and  the  reft  of  the  board  her  could  (peak  any  Language  I underftood  : Wc  kept  them  on 

Honourable  Commiflioners,  we  Ihall  now  proceed  to  an  higher  Proof  of  board  our  Brigantine  till  next  Day,  and  then  gave  them  their  Brigantine 

this  Matter,  by  examining  thofe  that  have  been  allowed  to  be  the  Queen’s  again. 

Evidence  agamft  the  Prifoner  2t  the  Bar,  and  the  reft  of  his  Coin-  Article  9.  Pimer  This  Ship  was  taken  by  out  Brigantine  Charier- , the 
pany.  Prifoner  at  the  Bar,  then  our  Commander,  being  on  Board ; the 

We  fhall  begin  with  Matthew  Pimer,  a (kilful  Mariner,  who  wnsfhip-  River  of  Plate  was  there  fix  or  feven  Leagues  over:  Wc  gave  her  Chace 

ped  by  Captain  Plowman  himft.lf,  to  go  again!!  the  French,  See.  about  two  Days,  {he  fired  three  Guns  at  us  before  flit  out  out  her 

Vot.  VIII.  £e  Colours, 
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Colours,  which  were  Portuguefe  ; her  Enfi/ns  was  not  up  till  within  Half 
en  Hour  netorc  fhe  was  taken ; l was  not  on  board  her,  but  Captain 
Qttekh  was,  though  many  0/  our  Men  had  entered  her  before  he  did; 
lire  had  about  vc  Men  and  twelve  Guns  : When  this  Snip  fired 

Upon  us,  we  had  Englijh  Colours  Hying;  we  ktplthe  Ship  for  fome  I imr, 
and  took  out  of  her  what  is  1st  forth  in  the  Ninth  Articl t.  This  Ship 
came  from  a Poitugu.fe  Cufilc,  had  been  out  .bout  twenty-four  Hours, 
and  was  bound  for  Baja. 

Pref  ideal.  Setup  the  Negro  Boy  who  was  taken  in  this  Ship ; which  being 
done,  and  examined  by  the  Intel  preters,  faith  his  Name  is  Emanuel  -,  that 
he  was  baptized;  lived  in  the  River  of  Plate  \ his  Mailer's  Name  was 
Bajliar. ; was  a Ftrtunirj'e , and  Captain  of  the  Ship  :ha:  was  taken  by  the 
Brigantine,  in  the  River  cf  Plate  ; that  he  law  one  cf  Queteb'i  Company 
Iboot. l-:s  Walter  wit.  a Piflol;  that  his  M.i.ltrdied  immediately  of  that 
WounJ  ; that  he  heard  fay  the  Words,  Kill  him : Says,  that  there  were 
r.o  more  Men  kill’d  on  board  beftdes  his  M.i'.cr,  only  two  wounded: 
Adu*,  that  his  dead  Mailer  was  thrown  over-board  immediately  alter  his 
Death  ; and  fays,  that  he  Taw  the  Prifoner  at  the  Bar  cotnc  on  board  the 
Portuguefe  Ship,  arm'd  with  a Cutlafs  and  two  Pillols. 

After  this,  the  Interpreters  vvcie  directed  to  examine  both  the  Negro 
Boys,  what  thttr  new  Mailers  bid  them  fay  of  themillvcj  when  they  catne 
to  Nnu-  England ; to  which  the  Negro  Boys  made  Anfwer,  That  their 
Mallets  bid  them  fay,  they  Were  not  Portuguefe,  but  Stanljh  Negro  Boys. 

Curl:.  Pimer , Have  you  any  thing  further  to  oiler  to  the  Court  re  la 
ting  to  dir  Prifoner  ? 

Pimer.  When  we  came  about  the  Latitude  of  Bermuda,  the  Company 
ordered  my  Journal  to  be  taken  from  me,  left  I had  writ  fomething  that 
might  do  them  Damage;  and  refu ling  to  tear  out  myl’clf  what  Captain 
Quelch  would  have  had  me,  he  tore  it  out  hlmfelf,  about  five  or  fix 
Leaves,  from  October,  to  February  20,  that  they  committed  their  Pira- 
cies. Captain  Quelch  made  a Speech,  telling  them.  What  they  fhould 
fay  when  they  came  on  Shore  ; as  that  we  had  met  with  fome  Indians , who 
had  got  great  Treafure  out  of  a Wreck,  of  whom  we  hud  our  Gold  ; and 
whereas  we  never  had  any  Gold  from  any  Indians,  it  being  but  once  that 
any  of  them  were  on  board  of  us,  and  then  we  did  not  trade  with  them. 

It  being  now  late,  the  Court  adjourn'd  till  Four  o’Clock  in  the  Afternoon. 

Morality,  Four  o'Clock  in  the  Afternoon  : Clifford,  the  fecond  Wic— 
nefs,  was  iworn,  and  Parrot  removed  out  of  hearing. 

Pref.  You  are  now  to  acquaint  Her  Majclly’s  Commiffioners  of  this 
Court,  cf  what  you  know  relating  to  the  Pr  ifoner  at  the  Bar,  his  being 
Guilty  of  what  he  is  charged  with  in  thofc  Articles  which  you  have  heard 
read. 

Lifford.  Yes,  Sir,  1 ihall;  and  1 will  begin  with  the  bolting  the  Door 
upon  our  Captain  Plowman.  Peter  Roach,  one  of  the  Company,  kept 
the  Door  by  Order  of  A -.t bony  Holding,  and  fome  others  that  role  up  to 
run  away  with  the  Veffel.  The  Prifoner  at  the  Bar  was  then  on  Shore,  but 
wltcn  he  came  on  board,  did  not  objeft  againft  what  was  done,  or  what 
they  were  intending  to  do : Quelch  then  at  that  Time  had  fome  Command, 
but  Holding  was  the  Ringleader,  ar.d  had  the  Majority  of  the  Crew  on 
his  Side.  Pimer  and  inyfelf  offered  to  go  to  the  Captain,  but  the  Centi- 
nel,  that  guarded  the  Door  with  a Sword  in  his  Hand,  would  not  let  us. 

Pref  Let  the  Articles  be  read,  and  let  the  Evidence  fay  what  he  can 
to  each  of  them. 

An.  1.  read.  Clifford.  The  ftrft  Prize  that  we  took  any  thing  out  of,  was 
a Filhitig-Boat,  out  of  whom  wc  took  fome  Fifti  and  fome  Salt,  near 
Parnebuek , and  that  which  induced  me  to  think,  it  was  a Portuguefe  Veffel, 
was,  becaufe  ’twas  taken  near  their  own  Shore : But  I do  not  underftand 
the  Portuguefe  Language. 

An.  2.  read.  Clifford.  This  was  the  Second  Vcftel  we  took,  a Brigan- 
tine that  wc  carried  with  us  during  the  Voyage,  Quelch  was  then  our 
Commander,  and  went  on  board  the  faid  Vifl'el  himlelf. 

Ait.  3.  read.  Clfford.  1 remember  well  the  taking  of  this  Veffel  by 
Squelch  himftlf;  we  carried  a Pilot  along  with  us,  who  rold  us  they  were 
Portuguefe.  John  Twifs,  who  is  fince  dead,  was  the  Linguifter’s  Name. 
One  of  the  Pri loners,  who  was  firft  taken,  underftood  a little  Enffjh  by 
this  Time,  and  then  alk’d  what  was  the  Real'on  that  we,  being  Englijh, 
took  the  Portuguefe.  And  one  of  our  Men,  named  Ifuac  Jobrfn,  the 
Dutchman , was  whipt,  for  telling  them  we  were  Englijh. 

Art.i,.  read.  Clifford.  I remember  the  taking  this  Veffel  very  well, 
flte  was  taken  by  owe  of  the  Prize  Veffels;  I law  the  Earthen- ware  that 
was  taken  ; wc  were  all  along,  duriug  the  Captions,  in  Sight  of  the  Shore, 
and  near  Mora. 

Art.  5.  read.  Clifford.  I remember  the  taking  of  this  Boat  by  Captain 
Queleh ; the  Men  that  we  took  were  Portuguefe,  as  we  were  told  by  our 
Interpreter.  1 do  not  remember  any  of  the  Vcfl'cls  we  bad  yet  taken  had 
Colours. 

An.  C.  read.  Clifford.  I faw  the  Bag  of  Money,  but  cannot  tell  how 
much  there  was  of  it.  The  Negro  Boy,  Cuffee,  was  then  taken;  at  ffrft 
he  waited  on  the  whole  Ship’s  Crew,  but  then  was  fold  at  the  Mail  to 
Benjamin  Pei  tint : This  Vcflel  was  taken  by  a Tender,  with  ubout  Fifty 
Pounds,  all  white  Money. 

Ait.  7.  read.  Clifford.  I remember  this  Veffel  was  taken  by  our 
Tender,  near  the  I hand  of  Grandee ; 1 law  the  Sugar  brought  on  board 
(the  Brigantine  Charles)  and  fome  of  the  Gold;  there  was  only  one 
Dutchman  in  this  Veffel,  who  en tir’d  himfelf  with  us  for  the  Voyage. 
But  becaufe  the  Company  voted  he  fliould  not  have  a full  Share,  he 
threaten’d,  when  he  came  on  Shore,  what  he  would  difeover;  upon 
which  they  voted  him  to  be  put  on  Shore,  Captain  Quelch  being  prel'tnt 
at  their  Vote. 

Art.i.  read.  Clifford.  1 was  not  in  the  Boat  that  took  this  Brigan- 
tine : 1 faw  the  Hundred  Pound  Weight  of  Gold  Duft  on  board  the  Bri- 
gantine Charles , which  Capt .Quelch  fhared  among  us.  There  might  be 
about  Fifteen  or  Sixteen  Men,  with  Two  Women,  on  board  the  Bri- 
gantine that  was  taken,  Ihc  came  from  Spirits  Sa/iflo,  and  was  bound  for 
Rivo  de  Januero,  flie  was  taken  by  our  own  Pinnace,  with  half  a Score 
Men,  the  Prifoner  not  in  it. 

Art. 9.  read.  Clifford.  I was  on  board  this  Ship  when  file  was  taken, 
and  lb  was  the  Priioner  at  the  Bar.  It  was  thought  the  Captain  of  Iter 
was  wounded  before  we  boarded  her;  but  there  was  fome  Difpute  among 
the  Men,  which  of  them  it  was  killed  him ; Capt.  Qjulch  commanded  the 
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Erigantine  when  we  took  her.  We  took  Ten  or  Twelve  Barn  Is,  and  a 
Pipe  of  Beef  in  her,  and  fundry  other  Things.  1 faw  luth  an  Eniign  as 
that  which  was  (hewn  in  Court  in  the  Forenoon,  on  board  the  Ship. 

We  took  ;.lfo  that  Negro  Boy,  who  was  in  the  Court  in  the  Forenoon. 

Then  Clfford  was  fet  by,  -nd  Pm  ret,  the  third  Wiuicfs  for  the  Queen, 
was  brought  in. 

Pnf  Parrot,  You  are  now  to  give  an  Account  to  Her  Majefty’s  Com- 
miflioners  of  this  Court,  of  what  you  know  relating  to  the  Pnfoncrat  the 
Bar,  his  being  guilty  of  what  he  is  charged  with,  m thofe  Articles  which 
you  have  heard  read. 

Parrot.  J can  fay  nulli  ng  as  to  the  Prl Toner's  Carriage  towards  Capt. 
Plstvman,  but  the  Cabbin  Door  was  bolted  upon  him,  and  1 believe,  was 
a contriv’d  Thing  before  we  went  eft  of  the  Land;  the  Prifoner  at  the 
Bar  was  not  on  board  'till  Night.  When  the  Captain  was  thrown  over- 
board, then  he  took  upon  him  the  Command,  and  order’d  us  to  fail  to  Sea. 

Art.  i.  read.  Parrot.  We  were  not  in  Sight  of  Land,  but  believe 
the  Veffel  to  be  Poi  tuguefe,  being  upon  the  Brafd  Cuaft. 

Art.i.  read.  Panot.  1 faw  the  Captain  of  this  Veffel,  which  was  a 
Brigantine ; file  was  taken  by  the  little  Fifhing  Shallop,  commanded  by 
Capt.  Quclch : 1 was  afterwards  on  board  her,  and  faw  the  Sugar  broughc 
on  board  the  Brigantine  Charles. 

Art.  3;  read.  Quef.  Do  you  remember  the  Caption  of  this  Vcffll  ? 

Parrot.  I remember  it  very  well ; Capt.  Quelch  was  on  boatd  the  V'ef- 
IV 1 that  took  her;  we  kept  her  two  or  three  Days. 

Art.  4.  read.  Quell.  Whac  Jo  you  know  concerning  the  takimr  of 
chi:  V cit'd  1 

Parrot.  I remember  the  Veffel  with  Earthen- ware  ; it  was  an  open 
Vtflcl,  taken  in  Sight  of  Land.  There  was  Molalles  in  the  Pors;  there 
were  Men  and  Women  on  board  her,  whom  we  took  on  board  the  Bri- 
gantine Charles.  We  lofl  the  Boat’s  Rudder,  fo  that  fhe  coulJ  not  fail, 
wherefore  wc  took  her  in  Tow ; and  taking  out  what  wc  had  need  of, 
wc  then  funk  her.  Capt.  Quclch  and  1 were  in  the  Brigantine  that  took 
this  Veffel. 

Art.  5.  read.  Qucf.  Do  you  remember  the  Caption  of  this  Veffel  ? 

Anf  Yes;  1 had  fome  of  the  Silk  taken  in  this  Veil’d  ; fo  much  as 
would  make  me  a Pair  of  Breeches.  We  took  all  thefc  Prizes  after  the 
firft  Fifhing-Boat,  in  Sight  of  the  Shore,  as  near  as  1 can  remember. 

Art.  6.  read.  Quejl.  as  before. 

Parrot.  Anf.  1 remember  this  Caption  ; the  Prifoner  at  the  Bar  was  at 
it ; they  were  Portugue/e  that  were  on  board.  1 was  put  on  board  that 
Boat  that  Cuffee  was  taken  out  of;  and  out  of  that  Boat  1 took  aoout 
Twenty  or  l nirty  Pounds  of  Portugal  Money.  Site  had  Rice  aud  Farine 
in  her,  which  we  took  out  of  ber. 

Art.  7.  read.  Quejl.  as  before. 

Parrot.  Anf.  1 believe  this  was  the  Brigantine  we  took  at  an  Anchor 
before  the  Town.  1 wen:  to  fetch  her  myfclf ; Capt.  Quclch  went  over 
with  us  ; we  took  Four  or  Five  Chcfts  of  Bretfil  Sugar ; all  the  Men  had 
run  away,  and  left  the  Brigantine,  only  one  Man,  who  at  firft  laid  lie  was 
a Dutchman,  but  afterwards  we  found  he  was  a ‘Jutlander. 

Art.  8.  read.  Quell,  as  before. 

Parrot.  Anf.  Quclch  did  not  take  this  Veffel ; fhe  was  taken  by  our  Boat, 
but  I was  not  in  the  Boat  that  look  her.  Capt.  Quclch,  the  Quarter- 
Mutter,  and  Carpenter,  fhared  the  Hundred  Pound  Weight  of  Gold  Duft 
among  us. 

Art.  9.  read.  Quejl.  as  before. 

Parrot.  Anf.  I was  prefent  at  the  Caption  of  this  Ship  : Capt.  Quelch 
was  the  Commander  of  the  Brigantine;  we  faw  the  faid  Ship  Two  or 
Three  Days  before  we  took  her.  1 law  the  Colours,  that  were  in  Court 
To-day,  lirft  on  board  our  Brigantine.  We  took  Beef,  Sails,  Shot, 
Powder,  four  Guns,  and  an  hundred  Pieces  of  Light,  and  odd  ; and  a 
Negro  Boy,  whom  one  George  Norton  bought.  The  Captain  was  ihrown 
over-board  before  I came  on  board  ; he  was  faid  to  be  kill'd  by  Scudamore, 
our  Cooper. 

Pref.  Quejl.  And  was  the  Prifoner  at  the  Bar  Captain  of  your  Bri- 
gantine during  all  this  Time  that  you  took  thefc  feveral  Vefl'eis  you  have 
mention'd  l 

Parrot.  Anf.  Yes ; and  a little  before  wc  came  in,  it  was  agreed  that  we 
fhould  fay,  we  took  our  Gold  out  of  a Veffel,  that  ran  ailioie  about  Port 
Mar  an'.:,  but  that  the  Indians  were  firft  at  work  upon  her ; Anthony  Hold- 
ing firft  called  us  upon  Deck;  Pimer  told  me,  they  had  torn  out  Part  of 
his  Journal,  and  that  they  order’d  every  one  to  throw  over-board  what- 
ever Portuguefe  Prints  they  had. 

Pref  Quejt.  Pimer,  or  Clifford,  have  you  any  thing  further  to  offer  ? 
Clifford.  Anf  1 faw  the  Captain  take  Pimer' s Journal  out  of  his  Hands, 
aud  Older  it  to  be  torn  out,  and  all  Portuguefe  Prints  to  be  thrown  over- 
board. We  were  all  upon  the  Deck,  when  it  was  concluded  wc  fliould 
fay,  we  had  taken  the  Gold  out  of  fotnc  Wreck  that  the  Indians  had 
acquainted  us  with. 

Pimer.  I law  the  Man  whipt,  that  told  them  the  Brigantine  belonged 
to  New- England.  The  Captain  and  Quarter-Mailer  order’d  him  to  be 
whipt ; Anthony  Holding  was  the  Man  who  whipt  him.  I was  down  beiow 
when  the  Agreement  was  made,  what  we  fhould  fay  when  vre  came  afhorc, 
and  was  abufed  by  Peterfon  when  I came  upon  Deck,  becaufe  I was  not 
prefent. 

Mr.  Newton.  May  it  plcafc  your  Excellency,  &e.  We  fhall  now 
(though  there  be  no  NecrfEty  for  it)  prove,  that  long  before,  and  at  the 
Time  that  thefc  feveral  Piracies,  Cl fc.  were  committed.  Her  Sacred  Ma- 
jefty  and  the  King  of  Portugal  were  entered  into  a Uriel  Alliance,  c fe. 

Upon  this,  Two  London  Gazettes,  dated  in  tile  Months  of  May  and 
July,  1703,  were  produced,  and  Two  Paragraphs  were  read,  viz. 

Whitehall,  May  24-  Fhe  Treaty  of  Alliance,  between  the  Emperor, 
Her  Majefty,  the  King  of  Portugal,  and  the  States  Genera!,  which  has 
been  folong  talk’d  of,  was  ftgn’d  at  Lijbotl  the  l6rh  Inilaut,  N.  S.  and 
is  brought  hither  by  anExprefi. 

Jl'hitehall,  July  14.  Yiilcrday  the  Ratification  of  the  Treaties,  lately 
concluded  at  Lijbsn  with  the  King  of  Portugal,  pafiVJ  die  Great  Seal. 

Pref.  Gendemen  of  the  Queen’s  CounfeS,  Have  you  now  done  on  the 
Quren’s  Part  ? 

Queen’s  Cswtftl.  Yes,  Sir;  we  have  gone  through  die  Courle  of  the 
Queen’s  Evidence  againft  the  Prifoner  a:  the  Ear. 

Pref  dent,  ■ 
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Prefafaet.  Gnpt.  2&trL L,  tins  Court  is  now  ready  tt>  hear  what  you  have 
to  offer  lor  yourfelf. 

QneU  . My  Counfcl  informs  me,  that  he  hath  fumiry  Matters  of  Law 
to  «)tfer  to  your  Excellency  on  my  Behalf. 

Pr'f.  Air.  Ahinzirs,  if  you  have  any  Matters  of  Law  to  offer  in  Behalf 
of  the  Pritomr  at  the  Bar,  we  would  hear  it. 

Mr.  M invfi.  I hove  frvcral  Matters  of  Law  to  offer  in  Behalf  of  the 
prifoncr,  (A..  but  before  I mention  them.  I pray  that  I may  not  be  thought 
any  wife  to  jtiftify  or  extenuate  the  horrible  Crimts  that  are  charged 
up  u the  Pi  i oner  ; fur  they  arc  I'uch.  that  all  the  World  mull  needs  de- 
t j!  and  abhor  : But,  as  ‘t is  equJ  Juttice  to  acquit  the  Innocent,  as  to 
con  Irtnn  the  Guilty  ; fo,  if  the  Evidence  which  has  been  produced  again!! 
the  I’rifoncr  at  the  Bar,  don’t  amount  to  make  him  guilty  of  the  feveral 
Articles  he  ftands  charged  with,  this  Court  mull  needs  acquit  him. 

The  I'trll  Objection  t make  to  the  Evidence,  is  what  was  laft  produced, 

I mean  the  Gazettes. 

Mr.  Nnuton.  The  Gazette  is  publifhcd  by  Authority,  and  has  been 
often  allowed  as  good  Evidence. 

Pref,  The  Strefs  of  this  Matter  does  not  lie  upon  the  Alliance.  Sup- 
pofc  they  were  not  in  Alliance  with  the  Crown  of  England,  yet  if  there 
was  rro  War  between  the  two  Crowns,  the  Prifoncr  at  the  Bar,  with  his 
Comp-ny,  had  been  guilty  of  Piracy.  Kidd  was  hanged  for  robbing  the 
Great  Atogul. 

Mr.  Memxht.  But,  may  it  pleafc  your  Excellency,  fuppofewe  Ihoiild 
bring  Proof,  that  the  GolJ  Dull  imported  in  the  Brigantine  Charles,  and 
now  (hewn  in  Court,  to  be  Spanijb  Gold  Duff. 

P‘ if.  Can  you  prove  it? 

Mr.  Aleinzus.  Wc  have  a Goldfmith  litre,  whom  I defire  may  be  fwnrn. 
David  Jtft  fworn  Says,  That  he  has  ften  a great  deal  of  th  Gold  Dull 
that  was  brought  in  by  thefe  Pirates,  but  hath  not  fo  much  Skill  as  to 
tell,  whether  it  be  Sga’iijh  or  Pertuguefc  Dull,  and  believes  nobody  elfc 
can  diiliugutlh  one  from  the  other. 

Pml.  You  attempt  a very  vain  Thing,  for  had  the  Dull  been  dug  in 
Mexico , yet  if  our  Friends  have  it  in  keeping,  it  is  Piracy  to  take  it  from 
them.  Befidcs,  what  Atifwer  can  you  give  to  all  the  coined  Gold  Ihewn 
in  Court,  with  the  other  Things,  which  appear  plainly  to  be  Portuguefe? 

Mi.  Man  iei.  The  next  Thing,  in  Point  of  Law,  that  I would  oHcr 
upon  the  Evidence  againll  Captain  Shield is.  That  the  feveral  Witncffes 
differ  very  much  as  to  the  Places  where  the  feveral  Veflels  were  taken, 
and  as  to  the  Number  of  Perfons  that  were  on  board  thole  Veflels. 

Pref,  That  Difference  is  very  immaterial  ; for  it  matters  not  what 
Number  of  Poriugutje  there  were  on  board,  fo  there  were  any  : And  as  to 
Difference  of  Place,  or  Latitude,  two  Artiils  may  differ  in  their  Obfcrva- 
tions  at  the  fame  Time  ; and  you  have  heard  the  Reafon  why  one  of  the 
Witncffes  cannot  be  fo  poftcivc  as  to  his  Latitudes,  viz.  bccaufc  Captain 
ijWi/icutout  his  Journal ; but  he,  and  all  the  roll,  are  poftcivc  it  was  done  j 
upon  the  Coalr  of  Bn]:l,  in  their  very  Harbour,  and  in  Sight  of  their  Forts 
and  Cafllcf. 

Mr.  Meinwes.  'Tis  plain,  that  none  of  the  Witncffes  underftand  the 
Par  tugueje  Language;  and  it  ought  to  be  very  pofitive  Evidence  to  take 
away  a Man’s  Life. 

Pr.f.  1 believe  her  M.  jelly's  Commillioners,  now  prefent,  will  think 
they  nave  very  pofttive  Proof ; however,  they  are  the  judges  of  that. 

Mr.  Atemzitt.  The  next  Thing,  in  Point  of  Law,  that  1 would  offer 
in  Behalf  of  Cttpt.  Sketch,  is,  That  whereas,  in  die  lull  Article,  he  is 
charged  with  the  Murder  of  the  Portuguefe  Captain  ; it  is  well  known  he 
was  not  the  Man  that  did  the  I'afil.  Now,  by  the  Civil  Law,  only  he 
that  gives  the  Stroke,  Wound,  or  the  like,  is  the  Murderer : So  fays 
A filley,  in  his  Trc.tife  De  Jure  Martt'mo,  in  his  Chapter  of  Piracy. 

Mr.  Ncutan.  But  the  fame  Book  fays,  That  if  the  Common  Law  have 
urifdi&ion  of  the  Caufc,  all  that  are  prefent,  and  affiiling  at  i'uch  a 
larder,  are  Principals.  Now  the  Statute  z8  Hen.  VIII.  makes  all  Pi- 
racies, Robberies  and  Murder  upon  the  High-Seas,  triable  according  to 
the  Rules  of  the  Common  Law,  as  if  they  had  been  committed  upon  the 
Land. 

Mr.  Meinzies.  May  it  pleafe  your  Excellency,  I have  yet  one  Thing 
further  to  offer  again  It  the  Quren’s  WitncUcsin  this  Matter:  That  is. 
That  they  are  not  competent  Witncffes,  having  not  had  tier  Majcity’s 
Pardon. 

Mr.  Newton.  It  has  never  been  thought  convenient  to  give  Approvers 
their  Pardon,  until  they  have  aft  ually  coiivi&cd  their  Accomplices  ; left, 
after  their  having  their  Pardon,  they  may  rcfiife  it}  although  after  they 
have  con  v idled  thole  they  approve,  their  Pardon  is  ex  Debit  a Jujhtia. 
This  is  the  Opinion  of  my  Lord  Cote  in  his  Pleas  of  the  Crowu,  and  fo 
has  the  Practice  been  iince. 

Mr.  Afunsies.  1 have  but  one  Thing  more,  may  it  pleafe  this  Honour- 
able Court,  to  offer  in  Behalf  of  Capt.  Sht/leb,  that  is,  upon  the  late  Acl 
of  Parliament  made  in  the  late  Reign,  which  appoints  this  Honourable 
Court,  for  the  Words  of  it  are,  Thut  the  Pmttd  ngs  of  tbit  Court,  in  ex- 
amiui'g.  Hying,  and  cwliuming  Pirates, /ball  be  near  ding  tt  the  Civil  Law, and 
the  A'JttbiL  and  tie  Rules  of  the  Admiralty. 

Now,  by  the  Civil  Law,  which  is  founded  upon  the  Reafon  and  Cuf- 
tom  of  Nations,  no  Accomplice  can  be  a Witnefs,  being  equally  guilty 
with  thole  he  accufes.  So  lays  SVtftmen,  Dodtor  of  the  Civil  Laws,  in 
his  Treatife  of  the  Civil  Law,  Chap.  8.  page  73.  And  in  the  fame  Book, 
touching  examining  Witneffcs  upon  Oath,  page  114,  and  1 ig.  And  the 
fame  Author  obferves.  That  among  the  Remans,  when  a Man  was  crimi- 
nally accufcd,  they  were  fo  tender  of  the  Lives  and  Safety  of  their  People, 
that' to  convict  a Man  by  Proof,  was  no  ealy,  but  a very  difficult  Thing, 
f Ac.  The  allowing  thefe  Witncffes  will  be  inconiiilent  with  the  Acl  of 
Parliament  itfclf,  whereby  the  Perfons  accufed  have  not  only  the  Benefit 
of  crofs-examining  the  W 'itneffes,  but  alfo  of  bringing  Evidences  for  their 
own  Vindication  ; and  it  may  bethought  as  proper  to  bring  fume  of  their 
own  Company  for  their  clearing,  as  the  other  Evidences  for  the  accufing 
them.  As  to  Witncffes  in  Piracy,  fee  Coke's  hjiituUs,  Pwt  3d,  page  24, 
25.  As  to  the  Admiral’s  Power  of  Jurifdicliun,  Coke's  Injhtuus,  Part  4, 
page  134;  and  PiccenLngs  on  Pinny,  pge  147,154.  and  Parted,  page 
l to,  192- 

Shi ten’s  JJvscalt.  What  Mr.  Aleinzies  fays,  may  it  pleafe  your  Excel- 
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lencr,  of  the  Civil  Law,  is  fo  Tar  certain,  flin.tr  the  Witneffss  iri  Cafes 
of  Piracy,  by  the  Methods  of  the  Civil  Law.  mull  be  fuch  .is  arc  ind.ffe- 
rent,  and  law  the  Fact  committed,  but  no  Ways  concerned  In  the  doin'' 
of  it  : But  this  Method  of  trying  of  P.rates,  the  Statue  of  Henry  VJiL 
complains  of  as  too  llrifl,  and  tending  rather  to  let  Pirates  efcspe,  than 
be  brought  to  Juftice ; and  docs  therefore  perfectly  j-rj-dl  it,  and  .Iocs 
cna£t,  That  for  the  future,  all  Piracies,  trV.  committed  upon  the  High- 
Seas,  fhall  be  tried  according  to  the  Courfc  of  the  Common  Lav.-,  as  if 
they  had  been  committed  upon  the  Land. 

Now  it  is  very  well  known.  That  by  the  Common  Law  Accomplices 
are  many  Times  admitted  to  be  Approvers  againll  thofe  that  were  Part- 
ners with  them  in  their  Crimes  ; am),  indeed,  in  many  Cafes,  there  hap- 
pens to  be  no  other  Way  to  bring  Criminals  to  tluir  juft  Ptmilhinem, 
but  by  fingiing  out  fome  of  their  Company,  thuc  may  be  the  Icaft  gmltv, 
anJ  make  ulc  of  them  to  cotividl  the  reft. 

Mr.  Ademziei.  1 don’t  take  myfclf  to  be  thoroughly  anfwered  by  Mr. 
Advocate,  as  to  what  I offered  in  the  laft  Place ; for  I take  the  Cafe  of 
Pirates,  that  may  he  tried  in  England,  upon  the  Statute  of  Henry  V III. 
to  differ  very  much  from  the  Cafe  of  Pirates  that  arc  tried  in  the  Planta- 
tions, by  Virtue  of  the  New  Statute  : For,  admit  that  in  the  former  Cafe, 
Accomplices  or  Approvers  may  be  allowed  as  Witnefles } ftnee  Pirates 
that  aie  tried  upon  chat  Statute  are  allowed  a Jury,  yec  in  the  latter  Cafe, 
thofe  that  arc  tried  for  Piracy  in  the  Plantations,  being  deprived  of  the 
Benefit  of  a Jury,  the  Statute  feems  to  defign  an  Equivalent  to  a Jury,  by 
directing  the  Commillioners  of  fuch  Courts,  to  proceed  according  to  the 
Ci  vil  Law,  and  Method  of  the  Court  of  Admiralty. 

Shieat’i  A. vacate.  As  to  the  Method  of  the  Court  of  Admiralty,  ’tis 
now  above  an  Hundred  and  Three-fcore  Years  fince  the  Statute  of 
Henry  VII I.  was  made  ; a Term  long  enough  to  make  a Method  of  any’ 
Court ; for  ever  lincc  tlut  Time  hath  the  Court  of  Admiralty  proceeded 
in  Cafes  of  Piracy  according  to  the  Rules  of  the  Common  Law.  And 
then,  as  to  dial  other  Part  of  the  new  Statute,  relating  to  Piracy,  that 
fays.  This  Court  is  to  proceed  according  to  the  Civil  Law;  with  Sub- 
million,  wc  underftand  it  to  be  of  the  luminary  Way  of  proceeding  by 
die  CommtffioncrSj  and  depriving  the  Prifoncr  of  a Jury;  for ’tis  moll 
certain.  That  the  late  Statute  againll  Piracy  doth  ftrengthen  and  eftablilh 
the  Statute  of  Henry  VIII.  And  it  would  be  very  odd  to  fuppofc,  that 
what  the  firft  Act  of  Parliament  in  thefe  Cafes  had  rejected,  and  con- 
demned, the  Method  of  the  Civil  Law,  in  the  Trial  of  Pirates,  CSV.  the 
fccond  Ail  of  Parliament  fhould  be  reconciled  to  dust  Method,  to  reftors 
and  let  it  up  in  the  Plantations,  especially  when  the  Title  of  the  new 
Ad  is  an  Act  For  toe  more  effectual  SupprrJJion  of  Piracy,  Sec. 

Pref.  Capt.  S>ue!cb,  if  you  have  afiy  'j  hing  further  to  offer  for  your- 
felf,  or  if  you  would  crcfs-cxaminc  the  Witncffes,  the  Court  will  hear 
you. 

Capt.  Sjhitlcb.  1 defire  P.rner  may  be  afked.  Whether  there  was  any 
Bolt  upon  the  Captain’s  Cabbin-Door,  when  wc  firft  failed  f 

AnJ.  Pimer.  It  was  fattened  with  a Marlin-Spike. 

Capt.  Shtehb.  Was  I then  on  board  ? 

Pref.  The  Witncffes  have  anfwered  as  t<>  that  already. 

Capt.  Shicleb.  1 defire  the  Witnefles  may  be  alkcd,  Vvhcthcr  they  know 
the  Gold  Dull  to  be  Portugutf  Dull  ? 

Pref.  This  is  not  material,  Capr.  S^ueltb. 

Capt.  £>ud.h.  1 defire  Pim.r  may  be  afked.  How  he  knows  the  firft 
Prize  was  taken  the  Fifteenth  of  November  ? 

P truer . I fay  it  was  on  or  about  that  Day;  I fet  down  the  very  Day 
in  my  Journal,  but  'twas  torn  out;  I cannot  now  fwear  to  a Day 

Capt.  Shttkb.  Flow  many  T un  was  the  fccond  V effcl  that  was  taken  ? 

PreJ.  Capt.  SftuJcb,  ibis  is  not  crofs-cxamining  the  Witnefs,  hut  rather 
examining  him  over  again  : If  you  would  lay  any  Thing  to  the  Purpofe, 
you  Ihould  acquaint  this  Court,  where  you  took  thofe  Quantities  of  Gold 
Dull,  and  coined  Gold,  thofe  Negroes,  lac.  that  have  been  (hewn  to  this 
Court : If  they  were  taken  from  the  French,  or  Spaniards,  let  us  fee  lome  of 
them  here,  or  fome  Evidence  of  their  being  fo  taken. 

^uten  s Advocate.  Wc  are  now  gone  through  the  Courfc  of  the  Queen’s 
Evidence  againll  Capt.  John Shield),  the  Prifoncr  at  the  Bar  ; and  befides 
what  his  Accomplices  have  declared  againll  him,  the  Circumllances  of 
this  Matter  are  fo  many,  as  put  it  beyond  all  Qucllion,  but  that  the  Pri- 
foncr at  the  Bar  is  guilty  of  what  he  ftands  charged  with  ; for  upon  his 
Trial,  we  have  feen  the  King  of  PortugaCr,  Eniign  flying,  his  Coin  cur- 
rent, his  Servants,  I mean  his  Negroes  waiting,  his  Merchandize  ex- 
poled  to  pubiick  View,  infomucii,  one  would  think  that  we  were  in 
Portugal  itfclf.  Upon  the  whole  Matter,  we  mull  leave It  to  H:r  Ma- 
jtily’s  Honourable  Com  mtlBoners  of  this  Court  toconlider,  whether  Cape. 
John  Shiehb  is  not  guilty  of  the  feveral  Piracirs,  Robberies,  and  Murder, 
that  he  ftands  charged  withal. 

Ordered , That  the  Court  be  cleared  immediately. 

After  an  Hour’s  Conlidcration,  the  Court  was  opened  again. 

Pref.  Capt.  John  £hie  cb,  'tis  now  fix  Days  lincc  this  Court  firft  fat,  by 
Her  Majdly’s  fpccial  Command  to  myf.lt,  and  thefe  Gentlemen  Cum- 
miflioncrs,  before  whom  you  have  been  ind idled  upon,  or  charged  with 
feveral  Articles  of  Piracies,  Robberies,  and  Murder;  and  you  have  been 
heard  thereupon.  This  Court  hath  weighed  and  confidcrcd  the  feveral 
Evidences  that  have  been  produced  on  Her  Majefty’s  Behalf  againll  you, 
and  your  own  Allegations  for  you  ; and  upon  the  whole,  have  found,  and 
adjudge  you  guiltv  of  the  levcral  Articles  of  Piracy,  Robbery,  and  Mur- 
der, wherewith  you  are  charged,  and  have  agreed,  that  Seutencc  Ihould 
be  pronounced  againll  you  for  the  fame  accordingly. 

R g’/ltr-  Make  Proclamation  of  S.lence, 

Cryer.  All  manner  of  Perfons  are  commanded  to  keep  Silence  while 
Judgment  is  giving,  upon  Pain  of  linprifonment. 

And  then  Sentence  was  pronounced  by  the  Prefident  of  the  Court,  as 
the  Law  direfils  in  Cafes  of  Piracy,  (Ac. 

Then  the  Court  adjourned  ’till  nine  o'Clock  the  next  Morning. 

Tucfday  20  tb  of  June,  1 704,  in  the  Altming. 

The  Court  being  opened,  and  Proclamation  made,  three  Negroes,  be- 
longing to  Capc.*Wfi£'s Company,  were  fet  to  the  Bar, viz.  Cajai -P unpeg. 
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Charles,  and  Mir.gi,  and  arraigned  upon  the  Article*  of  Piracy-  iAc.  afore- 
fjid,  ( Mutnth  Mutandis)  and  fcvcrally  pi  cad  .-d,  Not  Guilty. 

Qu/ea’s  A tvecate.  May  it  pleafe  your  Excellency,  and  the  reft  of  the 
Honourable  Cou-mi  formers  ot  this  Court,  the  three  Prifoncn  now  at  the 
liar  arc  of  a different  Complexion,  ’ris  true,  front  the  reft  that  have  been 
arraigned  upon  thclc  Articles;  but  it  is  very  well  known,  that  the  firft 
and  tnoft  tamous  Pirates  that  have  been  in  the  WorlJ  were  of  their  Co. 
Jour;  ami  Negroes,  though  Slaves,  areas  capable  of  taking  away  the 
Lie  s and  i.ft-ttes  of  Mankind,  as  any  Freemen  in  the  World  ; and  if  we 
prove  that  thflc  Fellows  have  been  as  active  in  all  this  Matter  as  the  re  t 
of  the  Company,  we  doubt  not  but  you  will  think,  and  adjudge  them 
equally  guiltv  with  the  others. 

‘ Pref.  Pima , look  upon  the  Prifoners  now  at  the  Bar,  and  acquamr  the 
Court,  Whether  they  were  on  board  the  Brigantine  Charles  during  your 
hie  Voyacc,  and  how  they  '•chavcd  thsmfclves  while  they  wereon  board. 

Pimer.  (Looking  in  the  Pitfeners.)  Thee  three  Nfgroes  were  on  bon  id 
during  the  whole  Voyage,  but  were  not  adtivc,  nor  did  they  any  thing 
but  as  they  were  commanded  : Cafetr-P ontpey  and  Charles  were  the  Cooks 
til  the  Brigantine,  and  founded  the  Trumpet  when  they  were  commanded, 
but  handled  no  Arms  ; neither  did  Minpo. 

Clifford  and  Pamt  being  examined,  affirmed  the  fame  Thing. 

Pmer  farther  added.  That  hr  knew  Mingo  to  have  been  Capt.  Pic'.u- 
/»(,  j's  Slave,  and  that  he  brought  him  from  Guinea. 

Mr.  John  Caiman  informed  the  Couit  alfo.  That  the  other  two  Negroes, 
C.rfjr-Pomp.y  and  Charles , wire  his  Brother  Colonel  Hobbej's  Slaves : That 
they  did  not  run  away  from  their  Matter,  but  were  forcibly  carried  away 
hv  Capt.  and  Co-rpany. 

L pon  this,  the  Court  being  cleared,  in  lefs  than  Half  an  Hour  was 
opened  again,  and  the  three  Negroes  aforclaid  brought  in. 

Pref.  Ceefar-Pamtey,  Charles , and  Mingo,  you  have  been  charged  with 
fct-cral  Articles  of  Piracy,  (Ac.  to  which  you  have  pleaded.  Not  Guilty  ; 
this  Court  has  coniidcrcd  of  the  Matter,  and  declare  you  to  be  Not  Guilty. 
Whereupon  they  were  ordered  upon  their  Knees,  Ide. 

After  th-:,  Mr.  Meinzies  moved  for  feme  farther  Time  for  the  reft  ol 
the  Prifoners:  and  then  the  Court  adjourned  ’till  three  o’Clock  Afternoou. 
Three  P.  M. 

The- Court  was  opened,  and  Proclamation  made:  Then  Lambert , 
IPiUlty  Scudamore,  Roach,  Perkins,  and  James,  were  fet  to  the  Bar,  and 
alter  feme  little  Time  fpent,  John  Lambert , and  Charles  James,  defired 
that  they  two  might  be  tried  by  thcmfclves  ; upon  which  the  Court  order- 
ed the  reft  to  be  taken  from  the  Bnr ; and  then  the  Court  proceeded  to  ex- 
amine the  Wirueffes  on  Behalf  of  the  Queen  againlt  the  Prifoners. 

Pref.  Pimer,  What  do  you  know  as  to  Lambert's  being  concerned  in 
confining  Capt.  Plowman,  and  altering  the  Voyage  ? 

Pimer,  I can’t  fay  that  either  he  or  James  were  concerned  in  bolting 
the  C.'bbin  Door,  but  they  were  both  on  board  when  we  came  to  fail  ; 
and  thoufei  they  declared  they  were  unwilling  to  go  to  the  Southward,  yet 
; fur  Capt.  Plowman's.  Death,  there  was  a Conlultation  held,  and  both 
L imb.rt  and  James  were  at  it ; and  I know  nothing  to  the  contrary,  but 
that  they  continued  with  the  Majority. 

Court.  Pleafe  to  let  the  Articles  be  read  to  the  Witnefles,  and  then  alk, 
how  far  Lambert  and  James  were  concerned  in  all,  or  any  of  them. 

Art.  j.  read.  Witneffes.  Lambert  and  James  were  on  boaid  when  we 
took  that  Vcficl,  and  fo  at  the  Second  and  Third,  Fourth  and  Fifth. 

Prtf.  And  as  adtivc  as  any  of  the  reft  f 

Witneffes.  Yes.  . 

Art.  6.  read.  JVitntJfs.  They  were  both  on  board  our  Brigantine  when 
this  was  done,  and  aitilted  at  the  Seventh  and  Eighth  Captions. 

Ait.  q,  read.  IPitr.eJpt.  Lambert  was  on  board  the  Fender,  above  a 
Mile  off  at  that  Time,  but  James  was  one  that  boarded  the  Ship. 

PreJ.  Lambert  an  ! "fames.  Would  you  a(k  the  Witneffes  any  Queftions? 
Lambert.  I was  fick  down  in  the  Gun-room  when  they  bolted  the 
Door  upon  the  Captain,  and  never  gave  my  Confent  to  go  to  the  South- 
ward. What  I did,  I was  forced  to. 

Pref  Pimer,  Did  you  ever  hear  Lambert  proteft  againft  any  of  thefe  pi- 
taiirnl  Aflions,  or  did  he  defire  to  be  fet  on  Shore  ? 

Pimer.  He  did  defire  to  be  fit  on  Shore  ; but  it  was  before  the  Captain 
went  from  A 'antafl  t.  1 never  heard  any  of  them  manifift  their  Dillikc  as 
to  our  going  to  i'rnfl,  but  were  as  forward  as  the  reft  were. 

Pref  Pimer,  Dj  you  know  whether  Lambert  and  James  had  their  Share 
of  the  Treafurc  ? 

Witneffes.  They  had  each  of  them  their  Shares. 

Pref  What  fay  you,  James  ? 

James.  I was  c’onttrained  againft  my  Will  to  go  to  Sea,  and  was  delud- 
ed by  faife  Pretences. 

Pref.  Pimer,  What  fay  you  as  to  James  ? 

Pimer.  1 cannot  fey  that  he  laid  any  Thing  of  what  he  pretends  he  faid, 
but  that  he  was  unwilling  to  pilot  the  Ship,  which  I judged  was,  bccaufe 
he  was  averfe  to  the  Voyage.  . 

Pref  DiJ  you  hear  Lambert  advife  the  Captain  to  gooff  from  the  Coaft 
of  B-a/il  againft  feme  known  Enemy  ? 

Witneffes.  No,  we  never  heard  him  give  any  fuch  Advice. 
pimer.  I have  heard  him  feveral  Times  declare  himlclf  againft  the 
Voyage,  but  never  exprefs  himfeif  forrowful  for,  or  proteft  againft  any  of 
the  Piracies,  nor  James  neither.  , 

Pref  You  have  brought  in  a very  confiderablc  l reafure  with  you, 
whereof  each  of  you  have  lad  your  Shares : Whence  had  you  it  ? Where 
ate  the  French  and  Spaniards  you  took  it  Irom  ? 

James.  It  was  the  Commander  did  it ; and  we  were  not  on  board  the 
V«tfiel  that  took  the  Gold  Dull.  The  Reafon  we  accepted  of  our  Shaics 
was,  becaufc  oibcrwife  they  would  have  killed  us,  or  fet  us  upon  fomc  de- 
flate I Hand,  where  we  Ihould  have  been  ftatved. 

Lambert.  I was  only  at  the  taking  of  two  of  the  Veffels  ; and  you  may 
be  fure  I would  never  have  come  Home  in  the  Veffcl,  if  I had  thought  I 
had  done  any  Thing  amifs,  or  that  I Ihould  have  been  arraigned  for. 

The  Prifoners  having  nothing  farther  to  offer,  the  Court  was  ordered 
to  be  cleared,  and  in  feme  fmallTime  after  opened  again,  and  the  Prifon- 
ers fet  to  the  Bar. 


Pref  John  Lambert,  and  Charles  James ; you  have  here  b.-en  arraigned 
upon  fcveral  Articles  of  Piracy,  (Ac.  committed  by  you  (with  others)  upon 
the  Subjects  of  her  M .ij city's  good  Ally,  iAc.  to  which  you  have  pleaded. 
Not  Guilty  : You  have  been  heard  thereupon,  what  you  had  to  fay  tor 
yourfclves : This  Court  having  confidercd  the  Evidence  for  the  Queen 
ag-intt  you,  and  you:  own  Allegations  for  you,  do  adjudge  each  of  you 
Guilty  of  the  fcvcral  Articles  of  Piracy,  (Ac.  Whit  have  you  to  fay,  why 
Sentence  of  Death  Ihould  not  be  pronounced  U; -drift  you  ? 

Anfur.  Wc  muft  leave  it  to  G >J  and  your  Honours  : We  arc  as  inno- 
cent as  the  Child  unborn  of  the  Things  vr.  arc  dutg  1 withal. 

Pref  Hearken  to  tire  Sentence  of  the  Court  ag.unft  you. 

Then  Sentence  was  pronounced  by  the  Prefidcnt  of  the  Court,  as  the 
Law  din-els  in  Cafrs  of  Piracy,  IP e. 

After  this,  Benjamin  Peril >ss,  IPiiliam  IVilde,  Ch/ijhpher  Scudamore,  and 
Peter  Reach,  were  fet  to  the  Bur. 

Ordered,  That  Siudu/nore  be  tried  by  himfeif,  and  the  reft  taken  from 
the  Bar. 

The  feveral  Articles  being  read  to  the  Witneffes,  they  all  fwore.  That 
Scudamore  was  with  them  all  the  Voyage ; that  he  was  very  active  in  every 
Thing,  and  that  he  had  his  Share  of  the  Gold. 

Jfyteen’s  Advocate.  May  it  pleafe  your  Excellency,  we  Until  farther  prove 
againft  the  Prifoucr  at  the  Bar,  That  he  was  the  only  Man  who  gave  the 
mortal  Wound  to  the  Captain  of  the  Portuguefe  Ship’. 

Pref.  Pimer,  What  do  you  know  as  to  that  r 

aiijw.  There  was  a Controvcrfy  on  board  our  Brigantine,  conccrn-n°- 
who  it  was  that  killed  the  Captain  of  the  Pertuguef  Ship,  Scudamore  lay- 
ing, it  was  he,  and  another  faid,  it  was  he  that  .li’l  it. 

Pref.  Set  up  the  Negro  Boy  who  was  taken  in  that  Ship. 

The  Negro  Boy  being  let  up,  was  bid  to  look  upon  the  Prifener,  and 
fay.  Whether  it  was  he  that  killed  his  Mailer  ? 

And  the  Interpreters  reported  to  the  Court,  That  the  Negro  Boy  Paid, 
That  was  the  Man  who  killed  his  Mailer,  and  that  he  killed  him  with  a 
Petard ; that  his  Matter  fell  down  immediately,  and  did  not  fpeuk  a 
Word. 

Pref.  What  fay  you,  Scudamore  ? 

Scudamore.  I did  not  kill  the  Captain  of  the  Portugutfe  Ship. 

Pref  Where  is  your  Gold  ! 

Scudamore.  1 can’t  tell : What  I feid  upon  my  firft  Examination  about 
it,  is  faife. 

Pref.  Have  you  any  thing  farther  to  fay  ? 

Scudamore.  No. 

After  this,  a Petition  wai  given  into  Court,  figned  by  feveral  of  the 
Pri  loners,  viz.  William  JViUe,  John  Dorothy,  Dennis  Cart  r,  Peter  Roach, 
Francis  King,  John  Pitman,  Richard  Laurence,  Benjamin  Perkin  , Erafmut 
Peterfon,  John  Carter,  Nicholas  Riibardfih,  John  King , James  Aujlxn , 
William  Jones,  and  Charles  King-,  preying  that  they  might  withdraw  their 
ievcral  Pleas  of  Not  Guilty,  am  he  admitted  to  confefs  and  plead  Guilty, 
hoping  thereupon  for  the  Queen’s  Mercy,  (Ac. 

Upon  which  they  were  each  of  them  afked.  Whether  they  fet  their 
Hands  to  that  Petition  ? And  they  all  fcvcrally  owned  they  did. 

Pref.  You  who  have  here  fubferibed  this  Petition,  muft  be  told.  That 
your  Commander,  and  feme  others  of  your  Company,  have  had  their 
Trials,  and  arc  found  Guilty  : We  don't  take  your  pi  ading  Guiltv  now 
to  be  any  Submiffian,  nor  will  it  of  itfelf  entitle  you  to  Mercy.  This  Court 
can  make  no  Bargain  with  you  : If  any  of  you  can  be  diftinguifhed,  as 
bring  forced  away,  profcfling  againft  the  Voyage,  Sicknefs,  or  the  like, 
this  Court  will  conlidcr  of  ic,  lb  far  as  is  proper  for  them. 

Mr.  Regijlcr.  You  muft  alk  each  of  the  Prifoners,  one  by  one.  Whe- 
ther they  arc  Guilty,  or  Not  Guilty,  of  what  they  are  charged  with  ? 

Reg  jit  r.  Huw  fay  you,  Richard  Lawrence,  Are  you  Guilty,  or  Not 
Guilty  ? 

Richard  Lawrence.  Guilty. 

So  fold  Ritofmui  Ptterfn,  John  Carter,  Francis  King,  Peter  Roach,  Sic. 
the  reft  of  the  Petitioners. 

After  this,  Jobss  Miller  was  fet  to  the  Bar. 

And  the  Queen’s  W itncffes  being  examined  about  John  Miller , made 
Oath,  That  he  was  on  hoard  the  Brigam.nr  Charles  during  the  Voyage, 
and  did  not  proteft  againft  going  upon  the  Coaft  of  Brafil  •,  that  he  was 
in  Health,  and  fervicealdc  at  the  Time  of  every  Caption,  as  the  reft  were, 
and  had  his  Share  of  the  Gold,  i ic.  that  was  taken. 

Miller.  Saying  he  was  lick  feme  Part  of  the  Voyage. 

Witneffes.  He  was  fo,  but  was  well  agai  , before  we  made  our  firft  Cap- 
tion. (Article 4th  read).  He  was  at  mis  Caption  well  in  Health,  and 
confi-ntmg  to  it;  fo  at  the  5th  and  6th  Articles,  and  at  the  taking  of  the 
Prize  in  the  7th  Article.  ( Article  8th  read.)  He  was  then  on  board  the 
Tender  that  took  the  Gold  Vcficl.  (9th  Article  read.)  He  boarded  that 
Ship  with  Sword  and  Piftol. 

Pref.  What  have  you  to  fay  for  your felf  ? You  have  heard  what  has 
been  proved  againft  you. 

Miller.  I was  at  the  taking  of  the  Ship  and  a Bark  j but  did  not  know 
what  they  were,  for  they  Or  wed  no  Colour*. 

P>ef  Pimer.  Did  you  ever  hear  any  of  your  Company  fay,  as  if  Miller 
was  one  of  Avery's  Crew  l 

Pimer.  I heard  feme  of  them  fay,  they  heard  him  fay  fo  himfeif ; fo 
faid  Clifford.  3 

Miller.  1 was  none  of  Avery’s  Company. 

PreJ.  Set  John  Templeton  to  the  Bar,  which  was  done  ; and  the  Queen's 
Witneffes  being  fworn,  depofed.  That  John  Templeton  was  on  board  the 
Brigantine  all  their  late  Voyage,  and  that  he  did  feme  times  bear  Arms  ; 
but  being  not  above  fifteen  Years  of  Age,  they  allowed  him  but  Half  a 
Share,  which  his  Matter  was  alio  to  have:  That  he  was  for  two  Months 
together  Cook  on  board  the  Tender,  but  bung  but  a Boy,  he  had  no 
V ote  with  the  reft  of  tile  Company,  but  was  ordered  as  every  one 
pleafed. 

Mr.  Henry  Frar.dlyn  being  fworn,  depofeth.  That  the  Prifener  at  the 
Bar  was  his  Servant,  and  that  he  put  him  on  board  the  Brigantine  Charles 
as  fuch,  upon  Captain  Plowman’s  Requcft  : That  fie  few  his  Boy  the  Sun- 
d:.y  Evening  after  the  Pirates  came  in,  and  that  his  S hate  of  Gold  was 

never 
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/icver  in  his  own  Keeping,  for  that  the  Company  would  not  trufl  him 
with  it,  but  he  receiv'd  it  for  him. 

Pr/f.  Templeton,  Wha:  have  you  to  f.y  ? 

Tempi:  ion.  I have  nothing  to  fay,  but  that  my  Matter  fent  me  out,  and 
I knew  not  whither  we  were  going. 

And  after  this,  William  Whiting  was  fet  to  the  Bar,  and  charged  with 
the  lame  Articles  of  Piracy,  Ue.  who  thereupon  pleaded  Not  Guilty. 

And  Pimer  and  the  reft  of  the  Witneffcs  being  examined  concerning 
him,  informed  the  Court,  That  from  the  firft  Time  of  their  coming 
upon  the  Coaft  of  B>afd,  unto  their  coming  Home,  Waiting  was  lick,  and 
never  bore  Arms,  being  utterly  uncapablcof  doing  any  thing. 

Pr/f.  Had  he  any  Share  ? 

Witn'JJis.  He  had  fixteen  Ounces  allowed  him  by  the  Company  ; but 
they  told  him  it  was  not  for  his  Deferts,  but  out  of  their  Gencrolity  that 
they  gave  it  him. 

Pref.  Did  he  exprefs any  Diflatisfa&ion  at  what  was  done? 

Witneffcs.  No,  not  that  I heard  ; but  he  was  taken  fick  on  the  Begin- 
ning of  November , and  came  very  lick  a-lhore. 

S.  SewaU , Efq.  Whiling,  upon  his  Examination,  told  me.  That  he 
had  been  acquainted  with  Captain  Plowman  at  New-York,  and  that  it  was 
out  of  Refpecl  that  he  had  for  him  that  he  came  hither,  and  went  the 
Voyage. 

Mr.  William  Clark  fworn. 

Depofed,  That  Captain  Plowman  fent  for  Mr.  Cohnan  and  himfelf,  and 
recommended  the  Prifoner  to  them  as  a Pcrfon  fit  to  be  Clerk,  or  Secre- 
tary on  board  the  Ship,  and  to  take  an  Account  of  all  their  Affairs  ; and 
that  Captain  Pl.wman  s Letters  to  them  were  written  by  the  Prifoner  ; 
and  when  he  came  alhorc,  he  was  in  a very  low  Condition;  but  faid, 
when  he  was  able,  he  would  do  them  all  the  Service  he  could. 

Pimer.  I know  of  his  writing  Letters  from  Captain  Plowman. 

Pref.  Would  you  fay  any  thing yourfclf,  Whiting? 

IPhiting.  I never  was  in  any  A&ion,  being  fick  all  the  while  we  were 
on  the  Coaft  of  Braftl,  and  did  net  difeover  their  Piracy  when  I came  on 
Shore,  becaufe  1 was  then  very  fick,  and  like  to  die. 

The  Qourt  was  ordered  to  be  cleared,  and  then  adjourned  to  nine  o’Clock 
next  Morning. 

H'tdnefday , June  7.1,  A.  M. 

The  Court  being  opened,  and  Proclamation  made,  John  Templeton  and 
Wiliam  Whiting  were  fet  to  the  Bar. 

Pref.  John  Templeton,  This  Court  has  confidcred  your  Cafe,  and  have 
been  very  indulgent  to  you  in  regard  of  your  Youth,  and  have  adjudged 
you  to  be  Not  Guilty. 

And  you  alfo,  William  fVbiting , the  Court  has  confidercd  of  your  Cafe, 
and  have  adjudged  you  alfo  to  be  Not  Guilty.  Upon  which  each  of  them 
upon  their  Knees  thanked  the  Court,  &e. 

After  which,  Chriflopher  Scudamore  and  John  Milter  were  fet  to  the  Bar. 

Pref.  Scudamore  and  Miller , upon  hearing  the  Queen’s  Evidences 
agatnft  you,  and  your  own  Allegations  for  yourfclves  ; this  Coutt  doth 
adjudge  you  both  to  be  Guilty  of  what  you  have  been  charged  with.  What 
have  you  to  fay,  why  Sentence  of  Death  Ihould  not  pafs  againft:  you  ? 

Scudamore.  1 had  no  Hand  in  altering  the  Voyage,  nor  killing  the  Por- 
tuguefe  Captain. 

Miller.  I was  never  a£tive  after  the  Voyage  wasaltereJ. 

Pref.  Attend  to  the  Sentence  of  this  Court  againft  you. 

Then  Sentence  was  pronounced  by  the  Prefident  of  the  Court,  as  the 
Law  direfls  in  Cafes  of  Piracy,  &c.  againft  the  faid  Scudamore  and  Miller. 

Ordered,  That  all  the  relt  of  the  Prifoners  thac  pleaded  Guilty,  be 
brought  to  the  Bar. 

Pref.  Set  feven  of  them  to  the  Bar. 

Then  William  Wilde,  John  Dorothy , Dennis  Carter , Peter  Roach , Francis 
King,  John  Pitman,  and  Richard  Lawrence , were  fet  to  the  Bar. 

Pref  You,  and  each  of  you,  have  been  arraigned  upon  feveral  Articles 
of  Piracy,  &c.  to  which  you  have  fevcrally  pleaded  Guilty.  What  have 
you  to  fay,  why  Sentence  of  Death  Ihould  uoc  pafs  upon  you  ? 

Anf.  Nothing. 

Pref.  Then  attend  to  the  Sentence. 

Then  Sentence  was  pronounced  by  the  Prefident  of  the  Court,  as  the 
Law  directs  in  Cafes  of  Piracy,  (sic.  againft  the  faid  feven  Pcrfons  laft 
named. 


Pref.  Set  the  reft  to  the  Bar. 

Benjamin  Perkins , Eraftnus  Peterfm,  John  Carter,  Nicholas  Ricbardfon, 
John  King , James  Aufhn , William  Jone:,  and  Charles  King,  were  fet  to 
the  Bar. 

Pref.  You,  and  every  of  you,  have  been  arraigned  upon  fevetal  Articles 
of  Piracy,  Robbery,  and  Murder,  unto  which  you,  and  each  of  you, 
did  plead  Guilty.  What  have  you  to  fay,  why  Sentence  of  Death  fhauld 
not  pafs  againft  you  for  the  fame  ? 

Anf  We  leave  ourfelves  to  God  Almighty, 

Prtf.  Attend  then  to  the  Sentence. 

Then  Sentence  was  pronounced  by  the  Prefident  of  the  Court,  as  the 
Law  dirccls  in  Cafes  of  Piracy,  (Ac.  agatnft  the  eight  Perfons  laft  named. 

And  then  the  Prifoners  were  all  remantled  to  Prifon,  and  the  Officer 
charged  to  take  great  C >re  of  them. 

On  Friday,  June  30,  1704,  John  Sfuelcb , John  Lambert,  Chriflopher 
Scudamore,  John  Miller,  Erafnus  Peterfm,  and  Peter  Roach , were  execut- 
ed In  Charles  River,  between  Brighton's  Warchoufe  and  the  Point. 

An  Account  of  the  Behaviour , and  lafi  Dying  Speeches,  of  the  fix  Pirates  that 
were  executed  on  Charles  River,  Button  Side,  on  Friday,  June  30,  1704, 
viz.  Captain  John  Quelch,  John  Lambert,  Chriflopher  Scudamore) 
John  Miller,  Erafmu*-  Petcrfon,  and  Peter  Roach. 
f")N  Friday  the  30th  of  June,  1704,  purfuanc  to  Orders  in  the  Dead 
V Warrant,  the  aforeuid  Pirates  were  guarded  from  the  Prifon  in  Bof- 
ton , by  forty  Mufkcteers,  Conftnbles  of  the  Town,  the  Provoft-Marfhal 
and  his  Officers,  lie.  with  two  Miniflers,  who  took  great  Pains  to  pre- 
pare them  for  the  laft  Article  of  their  Lives.  Being  allowed  to  walk  on 
Foot  through  the  Town,  to  Scarlet's  Wharf,  where  the  Silver  Oar  being 
carried  before  them,  they  went  by  Water  to  the  Place  of  Execution,  be- 
ing crowded  and  thronged  on  all  Sides  with  Multitudes  of  Spectators. 

At  the  Place  of  Execution,  they  then  fevtrally /poke  as  follows,  viz. 

I.  Captain  John  Quelch.  The  laft  Words  he  fpoke  to  one  of  the  Mini- 
flers at  his  going  up  the  Stage,  were,  I am  not  afraid  of  Death-,  / am  not 
afraid  of  the  Gallows-,  but  I am  afraid  of  what  follows:  I am  afraid  of  a 
Great  God,  and  a Judgment  to  come.  But  he  afterwards  f.emed  to  brave 
it  out  too  murh  agatnft  that  Fear : Alfo  when  on  the  Stage,  firft  he  pulled 
off  his  Hat,  and  bowed  to  the  Spectators,  and  not  concerned,  nor  behaving 
himfelf  fo  much  like  a dying  Man  as  fome  would  have  done.  The  Mini- 
flers had,  in  the  Way  to  his  Execution,  much  deftred  him  to  glorify  God 
at  his  Death,  by  bearing  a due  Tcftimony  againft  the  Sins  that  had  ruined 
him,  and  for  the  Ways  of  Religion  which  he  had  much  neglected.  Yet 
now  being  called  upon  to  fpeak  what  he  had  to  fay,  it  was  but  thus  much : 
Gentlemen,  ’ Tis  but  little  I have  to  fpeak  : What  1 have  to  fay  is  this,  I defire 
to  be  informed  for  what  I am  here  -,  l am  condemned  only  upon  Circumfiances  : / 
forgive  all  the  World:  So  the  Lord  be  merciful  to  my  Soul.  When  Lambert 
was  warning  the  Spectators  to  beware  of  bad  Company,  Quelch  joining. 
They  jhould  alfo  take  Care  how  they  brought  Matey  into  Ncw-England,  to  be 
hanged  for  it. 

II.  John  Lambert.  He  appeared  much  hardened,  and  pleaded  much  on 

his  Innocency  : He  deftred  all  Men  to  beware  of  bad  Company  ; he  feem- 
cd  in  a great  Agony  near  his  Execution  : He  called  much  and  frequently 
on  Christ  for.  ardon  of  Sin  ; that  God  Almighty  would  favc  his  inno- 
cent Soul : He  deftred  to  forgive  all  the  World : His  laft  Words  were. 
Lord forgive  my  Soul ! Oh,  receive  me  into  Eternity  l Bl/ffcd  Name  of  Christ  ! 
Receive  my  Soul. 

III.  Chriflopher  Scudamore.  He  appeared  very  penitent  fince  his  Con- 
demnation was  very  diligent  to  improve  his  Time  going  to,  and  at  the 
Place  of  Execution. 

• IV.  John  Miller.  He  feemed  much  concerned,  and  complained  of  a 
great  Burden  of  Sins  to  anfwer  for ; expreffing  often.  Lord!  What  jhall  I 
dotobefaved? 

V.  Erafmus  Petcrfon.  He  cried  of  Injuftice  done  him  ; and  faid.  It  it 
very  hard  for  fo  many  Mm's  Lives  to  be  taken  away  for  a little  Gold.  He  often 
faid.  His  Peace  was  made  with  God ; and  his  Soul  would  be  with  God  ; yet 
extreme  hard  to  forgive  thofe,  he  faid,  wronged  him  : He  told  the  Execu- 
tioner, He  was  a firong  Man,  and  prayed  to  be  put  out  of  Mifery  as  Joan  as 
pofiible. 

VI.  Peter  Roach.  He  feemed  little  concerned,  and  (aid  but  little,  or 
nothing  at  all. 

Francis  King  was  alfo  brought  to  the  Place  of  Execution,  but  reprieved. 


LVI.  The  Trials  ^Darnel  Dammaree,  a Waterman,  Francis  Willis,  a Footman,  and  George  Pur- 
chafe,  a Sheriff' s Officer,  for  High-Treafon , in  levying  War  in  the  Kingdom,  againjl  the  £%ueat, 
under  Pretence  of  pulling  dawn  Meeting-  Houfes.  9 Ann®,  1710. 


[. At  the  Seffions-Houfe  in  the  Old-Bailey.] 


Die  Marti s,  Decimo  Octavo  Die  Apr ilis.  Anno  Domini,  17IO,  Anno  Anna, 
Dei  Gratia,  Magna  Britannia , Franciee,  & Hibernia  Regina,  (tfe.  Nona. 

A BILL  of  Indidlment  for  High-Treafon,  in  levying  open  War 
againft  herMajefty,  having  been  found  Yeftcrday  by  the  Grand 
Jury  for  the  County  of  Middlefex,  at  Hicks's- Hall,  againft  Daniel 
Dammaree , Francis  Willis , and  George  Purcbafe,  the  Prifoners,  being  in 
Cuftody  of  the  Keeper  of  Newgate,  the  Court  proceeded  thus  ; 

Clerk  of  Arraigns.  Set  Daniel  Dammaree  to  the  Bar. 

(Which  was  done.) 

Clerk  of  Arr.  Daniel  Dammaree,  Hold  up  thy  Hand. 

(Which  he  did.) 

Vo l.  VIII. 


You  ftand  indi&ed  by  the  Name  of  Daniel  Dammaree,  late  of  the  Parilh 
of  St.  Clement  Danes,  in  the  County  of  Middlefex,  Labourer  j for  that 
you,  not  having  the  Fear  of  God  before  your  Eyes,  nor  weigntng  the  Duty 
of  your  Allegiance,  but  being  moved  and  fcduced  by  the  Inftigation 
of  the  Devil,  the  Love,  and  true  and  due  Obedience  which  every 
true  and  faithful  Subject  of  our  Sovereign  Lady  Anne , by  the  Grace 
of  God,  of  Great  Britain , France,  and  Ireland,  Queen,  Defender  of 
the  Faith,  ciV.  towards  our  faid  Lady  the  Queen  Ihould,  and  of 
Right  ought  to  bear,  wholly  withdrawing,  and  coufpiring,  and  with  all 
your  Strength  intending  the  Peace  and  common  Tranquillity  of  this 
Kingdom  of  Great  Britain  to  difturb;  the  firft  Day  of  March,  in  the  9th 
Year  of  the  Reign  of  our  faid  Sovereign  Lady  the  Queen,  that  now  is, 
at  the  Parilh  of  St.  Clement  Danes  aforefaid,  in  the  County  of  Middlefex 
f f stf»rcfa!d. 
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aforefaid,  falfely,  unlawfully,  devilifhly,  and  traitoroufly,  did  com- 
pafs,  imagine,  and  intend  open  War,  Infurrc£iion,  and  Rebellion, 
again  ft  our  faid  Lady  the  Queen,  within  this  Kingdom  of  Great-Britain , 
to  raife  and  levy:  And  your  faid  Treafons,  Compaffings,  Imaginations, 
and  Intentions  to  fulfil  and  bring  to  effect,  you  the  laid  Daniel  Dam- 
tr.afee  afterwards,  that  is  to  fay,  the  faid  Firft  Day  of  March,  in  the 
Ninth  Year  aforefaid,  in  the  faid  Parifh  of  St.  Clement  Dane r,  in  the 
County  of  MiddUftx  aforefaid,  by  Force  and  Arms*  againft  our  faid  Sove- 
reign Lady  the  Queen,  your  Sovereign  and  undoubted  Liege  Lady, 
w:th  a great  Multitude  of  Men,  to  the  Jurors  unknown,  to  the  Number 
of  Five  Hundred  Perfons,  armed  and  arrayed  in  a warlike  Manner,  that 
is  to  fay,  with  Colours  flying,  Swords,  Clubs,  and  other  Weapons,  as 
well  offenfive  as  defeftfivc,  unlawfully  and  traitoroufly  being  aflembled 
and  gathered  together,  publick  War  againft  our  find  Lady  the  Queen,  at 
the  Parifh  aforefaid,  in  the  County  aforefaid,  the  Day  and  Year  aforefaid, 
traitoroufly  did  prepare,  begin,  and  levy,  againft  the  Peace  of  our  faid 
Sovereign  Lady  the  Queen,  that  now  is,  her  Crown  and  Dignity,  and 
again  ft  the  Form  of  the  Statute  in  that  Cafe  made  and  provided. 

Gltr.  of  Arr.  How  fay  you,  Daniel  Dammaree , Are  you  Guilty  of  the 
High  T reafon,  for  which  you  have  been  indicted,  and  are  now  arraigned, 
or  Not  Guilty  ? 

Dammaree.  My  Lord,  I was  fo  much  in  Liquor,  that  I do  not  know 
’what  1 did. 

Mr,  Seri.  Rickardfon.  You  mu  ft  now  plead  either  Guilty,  or  Not 
Guilty.  If  you  plead  Not  Guilty,  you  will  be  put  upon  your  Trial,  and 
be  heard  fully  in  your  Defence,  by  yourfclf,  or  Couufel. 

Cler.  of  Arr.  Arc  you  Guilty,  or  Not  Guilty? 

Damm.  Not  Guilty. 

Clef,  of  An.  Culprit,  How  wilt  thou  be  tried  ? 

Damm.  By  God  and  the  Country. 

Cler.  of  Arr.  God  fend  thee  a good  Deliverance. 

( Then  the  Prifmtr  was  taken  away.) 

Cler.  of  Arr.  Set  Francis  IFillis  to  the  Bar. — {Which  was  done.) 

Cler.  of  Arr.  Francis  Willis , hold  up  thy  Hand. — ( Which  hedid.y 

You  ftand  indidted  by  the  Name  of  Francis  IFillis , late  of  theParifti  of 
St.  Andrew , Holbarn,  in  the  County  of  Middle  [ex.  Labourer ; for  that 
ou,  not  having  the  Fear  of  God  before  your  Eyes,  nor  weighing  the 
>uty  of  your  Allegiance,  but  being  moved  and  fcduced  by  the  laftigation 
of  the  Devil,  the  Love,  and  true,  and  due  Obedience,  which  every  true 
and  faithful  Subject  of  our  Sovereign  Lady  Anne , by  the  Grace  of  God, 
of  Great-Britain,  France,  and  Ireland,  Queen,  Defender  of  the  Faith,  (Ac. 
towards  our  faid  Lady  the  Queen  fhould,  and  of  Right  ought  to  bear, 
wholly  withdrawing,  and  confpiring,  and  with  all  your  Strength  intend- 
ing the  Peace  and  common  Tranquillity  of  this  Kingdom  of  Great-Bri- 
tain todifturb  ; theFirft  Day  of  March,  in  the  Ninth  Year  of  the  Reign 
of  our  faid  Sovereign  Lady  the  Queen,  that  now  is,  at  the  Parilh  of  St. 
Andreev,  Hotborn,  aforefaid, 'in  the  County  of  Middlefex  aforefaid,  falfely, 
unlawfully,  devilifhly,  and  traitoroufly  did  compafs,  imagine  and  intend 
open  War,  Infurrcdtion,  and  Rebellion,  againft  our  laid  Lady  the  Queen, 
within  this  Kingdom  of  Great-Britain , to  raife  and  levy  ; and  your  faid 
'Treafons,  Compaflings,  Imaginations,  and  Intentions,  to  fulfil,  and 
bring  to  cffcCl,  you  the  faid  Francis  Willis,  afterwards,  that  is  to  lay,  the 
faid  Firft  Day  of  March , in  the  Ninth  Year  aforefaid,  in  the  faid  rarilh 
of  St.  Andrew,  Holborn , in  the  County  of  Middlefex  aforefaid,  by  Force 
and  Arms,  againft  our  faid  Sovereign  Lady  the  Queen,  your  Sovereign 
and  undoubted  Liege  Lady,  with  a great  Multitude  of  Men,  to  the  Jurors 
unknown,  to  the  Number  of  Five  Hundred  Perfons,  armed  and  arrayed  in 
a warlike  Manner,  that  is  to  fay,  with  Colours  flying.  Swords,  Clubs, 
and  other  Weapons,  as  well  oftenfive  as  defenfive,  unlawfully  and  tr£i- 
toroufly  being  aflembled  and  gathered  together,  publick  War  againft  our 
faid  Lady  the  Queen,  at  the  Parifh  aforefaid,  in  the  County  aforefaid,  the 
Day  and  Year  aforefaid,  traitoroufly  did  prepare,  begin,  and  levy, 
againft  the  Peace  of  our  faid  Sovereign  Lady  (he  Queen,  that  now  is,  her 
Crown  and  Dignity,  and  againft  the  Form  of  the  Statute  in  that  Cafe  made 
and  provided. 

CUr.  of  Arr.  How  fay  you,  Francis  IFillis,  Are  you  Guilty  of  the 
High  Trcafon  whereof  you  arc  indided,  and  for  which  you  are  now  ar- 
raigned, or  Not  Guilty  f 

IFillis.  I am  entirely  innocent. 

Mr.  Serj.  Richardfon.  Then  plead  Not  Guilty ; and  if  upon  Trial  you 
appear  to  be  innocent,  you  will  be  acquitted. 

CUr.  of  Arr.  Are  you  Guilty,  or  Not  Guilty?  You  mull  ufe  the  Words. 

IFillis.  Not  Guilty. 

Cl.  of  Arr.  Culprit,  How  wilt  thou  be  tried  ? 

Cl.  of  Newgate.  You  muftfay.  By  God  and  your  Country. 

IF dlls.  By  God  and  the  Country. 

CUr.  of  Arr.  God  feud  you  a good  Deliverance. 

{Then  be  was  taken  from  the  Bar.) 

CUr.  of  Arr.  Set  George  Pur  chafe  to  the  Bar. — {Which  was  dim.) 

Cl.  of  Arr.  George  Purchafe,  hold  up  thy  Hand. — {Which  he  did.) 

You  ftand  indicted  by  the  Name  of  George  Purchafe , late  of  the  Parifh 
of  St.  Giles  in  the  Fields,  in  the  County  of  Middlefex,  Labourer;  for  that 
you,  not  having  the  Fear  of  GoU  before  your  Eyes,  nor  weighing  the 
Duty  of  your  Allegiance,  but  being  moved  and  fcduced  by  the  lnftigation 
of  the  Devil,  the  Love,  and  true  and  due  Obedience,  which  every  true  and 
faithful  Sabje&  of  our  Sovereign  Lady  Anne,  by  the  Grace  of  God  of 
Great-Britain,  France,  and  Ireland , Queen,  Defender  of  the  Faith,  kAc. 
towards  our  faid  Lady  the  Queen  fhould,  and  of  Right  oughr  to  bear, 
wholly  withdrawing,  and  confpiring,  and  with  all  your  Strength  intend- 
ing the  Peace  and  common  Tranquillity  of  this  Kingdom  of  Great-Britain 
todifturb;  theFirft  Day  of  March,  in  the  Ninth  Year  of  the  Reign  of 
our  faid  Sovereign  Lady  the  Queen,  that  now  is,  at  the  Parifh  of  St.  Giles 
in  the  Fields  aforefaid,  in  the  County  of  Middlefex  aforefaid,  falfely,  un- 
lawfully, dcvilifhly,  and  traitoroufly,  did  compafs,  imagine,  and  intend 
open  War,  Infurrc&ion,  and  Rebellion,  againft  our  faid  Lady  the  Queen, 
within  this  Kingdom  of  Great-Britain,  to  raife  and  levy ; and  your  faid 
Treafons,  Compaflings,  Imaginations,  and  Intentions,  to  fulfil  and 
bring  to  cffeift,  you  the  faid  George  Purchafe,  afterwards,  that  is  to  fay, 
the  laid  Firft  Day  of  March,  in  the  Ninth  Year  aforefaid,  in  the  faid 


Parifh  of  St.  Giles  in  the  Fields,  in  the  Colintv  of  MiddUfeX  aforefaid,  by 
Force  and  Arms,  againft  our  laid  Sovereign  Lady  the  Queen,  your  Sove- 
reign and  undoubted  Liege  Lady,  with  a great  Multitude  of  Men,  to  the 
Jurors  unknown,  to  the  Number  of  Five  Hundred  Perfons,  arfned,  and 
arrayed  in  a warlike  Manner,  that  is  to  fay,  with  Colours  flying.  Swords^ 
Clubs,  and  other  Weapons,  as  well  offenfive  as  defenfive,  unlawfully  and 
traitoroufly  being  aflembled  and  gathered  together,  publick  War  againft 
our  laid  Lady  the  Queen,  at  the  Parifh  aforefaid,  in  the  County  afore* 
faid,  the  Day  and  Year  aforefaid,  traitoroufly  did  prepare,  begin  and 
levy,  againft  the  Peace  of  our  faid  Sovereign  Lady  the  Queen  that  now 
is,  Her  Crown  and  Dignity,  and  againft  the  Form  of  the  Statate  in  that 
Cafe  made  and  provided. 

CUr.  pf  Arr.  How  fay  you,  George  Purchafe  ? Are  you  Guilty  of  the 
High  Treafon  for  which  you  have  been  indicted,  and  are  now  arraigned, 
or  Not  Guilty? 

Pure.  Not  Guilty. 

CUr.  of  Arr.  Culprit,  How  wilt  thou  be  tried  ? 

Pure.  By  God  and  the  Country. 

Cler.  of  Arr.  God  fend  thee  a good  Deliverance. 

Then  he  Was  taken  envoy , and  the  Court  adjourned  to  the  Day  following. 

Die  Mercurii,  19  Apr  ills,  1710,  9 Ann. z. 

Demina  Regina  verfus  Dammaree. 

PRESENT 

The  Right  Hon.  Sir  Samuel  Garrard,  Bart.  Lord-Mayor  of  the  City  of 
London-,  the  Right  Hon.  Sir  Thomas  Parker , Knt.  Lord-Chief- Juftice  of 
Her  Majcfty’s  Court  of  Queen’s  Bench  ; the  Right  Hon.  Sir  Edward 
Ward,  Knt.  Lord-Chief-Baron  of  Her  Majefty’s  Court  of  Exchequer  j 
the  Hon.  Robert  Tracy,  Efa;  One  of  the  Judges  of  the  Court  of  Com- 
mon-Pleas j the  Hon.  Sir  Thomas  Bury , Knt.  One  of  the  Barons  of  the 
Exchequer,  and  a numerous  Company  of  the  Nobility,  and  Perfons  of 
Quality  and  Diftinclion. 

Cler.  of  Arr.  Cryer,  make  Proclamation. 

Cryer.  OYes. 

Cler.  of  Arr.  Again,  again. 

Cryer.  O Yes,  O Yes.  All  manner  of  Perfons  that  have  any  thing 
more  to  do  at  this  General  Scflions  of  the  Peace,  Scflions  of  Over  and 
'I  erminer,  holden  for  the  City  of  London,  and  Gaol  Delivery  of  Newgate, 
balden  foe  the  City  of  London  and  County  of  Middlefex , and  adjourned 
over  to  this  Day,  Draw  near,  and  give  your  Attendance,  for  now  the 
Court  will  proceed  to  the  Pleas  of  the  fame  City  and  County. 

God  Save  the  Queen. 

Cler.  of  Arr.  Middlefex  Cryer,  make  Proclamation. 

Cryer.  O Yes,  O Yes.  You  good  Men  of  the  County  of  Middlefex, 
fummoned  to  appear  here  this  Day,  to  try  between  our  Sovereign  Lady 
the  Queer.,  and  the  Prifoners  that  fhall  be  at  the  Bar,  anfwer  to  your 
Names  as  you  lhall  be  called,  every  Man  at  the  firft  Call,  upon  Pain  and 
Peril  lhall  fall  thereon. 

{Then  the  Jury  that  were  returned  on  the  Panne l,  were  all  called  over,  and 
the  Appearances  of  all  thofe  that  anfwtred  to  the  Call,  were  recorded.) 

CUr.  of  Arr.  Set  Daniel  Dammaree  to  the  Bar. — ( Which  was  dope.) 

CUr.  of  Arr.  Daniel  Dammaree,  Hold  up  thy  Hand. — {Which  he  Aid.) 

CUr.  of  Arr.  You  the  Prifoner  at  the  Bar,  thefe  good  Men,  whom  you 
fhall  hear  called,  and  do  now  pcrfonally  appear,  are  to  pafs  between  our 
Sovereign  Lady  the  Queen  and  you,  upon  Trial  of  your  Life  and  Death. 
If  therefore  you  will  challenge  them,  or  any  of  them,  your  Time  is  to 
fpeak  to  them  as  they  come  to  the  Book  to  be  Sworn,  and  before  they  be 
Sworn. 

CUr.  of  Arr.  Call  Sir  Edward Gould,  Knt. 

Officer.  Here  he  is.  Sir. 

CUr.  of  Arr.  {To  the  Prifoner.)  There  is  Sis  Edward  Gould,  Do  you  chal- 
lenge him? 

Damm.  No,  my  Lord,  I don’t  intend  to  make  any  Challenges. 

CUr.  of  Arr.  Then  hold  Sir  Edward  Gould  the  Book. 

{ Which  was  done.) 

CUr.  of  Arr.  Look  upon  the  Prifoner. 

You  fhall  well  and  truly  Try,  and  true  Deliverance  make  between  our 
Sovereign  Lady  the  Queen,  aud  the  Prifoner  at  the  Bar,  whom  you  fhall 
have  in  Charge,  and  a true  V erdict  give  according  to  your  Evidence.  So 
help  you  God. 

Cler.  of  Arr.  Richard  Brcwne,  Efq; 

{Hi  was  Sworn.) 

The  Prifoner  making  no  Challenges,  the  following  Gentlemen  were 
Sworn. 

JURY. 

Sir  Edward  Gould,  Knt.  Giles  Riddle, 

Richard  Browne , Efq;  Thomas  Dodd , 

Peter  Lcvignt,  Efq;  Charles  Williams , 

Robert  Breedon,  Efq;  Thomas  Sutton , 

CharUs  Bateman,  Efq  j Daniel  Selrnan , 

Peter  Ltkeux,  Efq;  John  Collis, 

Cler.  of  An-.  Cryer,  Count  thefe. 

Sir  Edward  Gould,  Knt. 

C-ycr.  One,  andfo  of  the  reft. 

CUr.  of  Arr.  John  Collis, 

Cryer.  Twelve  good  Men  and  true,  ftand  together,  and  hear  vour 
Evidence. 

Arc  you  all  Sworn,  Gentlemen  ? 

CUr.  of  Arr.  Cryer,  make  Proclamation. 

Cryer.  Q Yes,  If  any  one  can  inform  my  LordstheQuecn’s  Juftices,  the 
Queen’s  Serjeant,  the  Queen’s  Attorney-General,  or  this  Inqucftnowto 
be  taken,  of  the  High  Treafon  of  which  the  Prifoner  at  the  Bar  Hands  in- 
dicated, let  them  come  forth,  and  they  fhall  be  heard,  for  now  the  Pri- 
foner Hands  at  the  Bar  upon  his  Deliverance  ; and  all  others  that  are  bound 
by  Recognizance,  to  give  Evidence  againft  the  Prifoner  at  the  Bar,  let 
them  come  forth,  and  give  their  Evidence,  or  tile  they  forfeit  their  Recog- 
nizance. And  all  Jurymen  of  Middlefex  that  have  appeared,  and  are  not 
Sworn,  may  depart  the  Court  for  this  Time;  and  give  their  Attendance 
here  again  To-morrow  Morning. 

CUr.  of  Arr.  Daniel  Dammaree,  hold  up  thy  Hand.  {Which  he  did  ) 

Gentlemen 
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Gentlemen  of  the  Jury,  look  upon  the  Prifoncr,  and  hearken  to  his 
0auie.  He  (hands  indicted  by  the  Name  of  DanUI  Dammaree,  late  of 
the  Bar'iCb  of  St.  Clement-Dams,  in  the  County  of  Middlefex,  Labourer, 
fir  that  be  r.it  booing  the  Fear  tf  God  before  bis  Eyes,  but  being  mov'd 
and  j‘ educ'd  by  the  lrjiigatin  tf  the  Devil,  kc.  (prout  in  the  IndiQmenl, 
mutatis  mutandis,)  againfl  tie  Pence  of  our  Ssv  reign  Lady  the  Queen,  her 
Crown  and  Dignity,  an  t ageinfi  the  Form  of  the  Statute  in  that  Cafe  made  and 
provided.  Upon  '.his  Indictment  he  has  been  arraign'd,  and  thereunto 
hath  pleaded  Not  Guilty,  and  for  his  Trial  hath  put  himfclf  upon  God 
arid  his  Country,  which  Country  you  are.  Your  Charge  is  to  inquire 
Whether  he  be  Guilty  of  the  High-Treafon  whereof  he  Rands  indicted, 
in  Manner  and  Form  as  he  lbuds  indicted,  or  Not  Guilty.  If  you  find 
him  Guilty,  you  are  to  inquire  what  Goods  and  Chattels,  Lands  and 
Tenements  he  had  at  the  time  of  the  High-Treafon  committed,  or  at 
any  time  fithcncc.  If  vod  find  him  Not  Guilty,  you  arc  to  inquire 
whether  he  fled  for  it:  If  you  find  that  he  fled  for  it,  you  are  to  inquire 
of  his  Goods  and  Chattels,  Lands  and  Tenements,  as  if  you  found  him 
Guilty.  If  you  find  him  Not  Guilty,  nor  that  he  fled  for  it,  you  are  to 
fav  fo,  and  no  more,  and  hear  your  Evidence. 

Foreman  of  the  fury.  My  Lord,  here  is  fuch  a great  Noifc  in  the  Court, 
that  unlcl's  a Stop  be  put  to  it,  we  fliall  not  be  able  to  hear  the  Counfcl, 
or  rhe  Evidence : Wc  humbly  pray  the  Court  may  be  kept  quiet. 

L.  C.  J.  Officer,  make  Proclamation  of  Silence. 

Cryer.  OYcs.  My  Lords,  the  Queen’s  Jufticcs,  ftriQIy  charge  and 
command  all  manner  of  Pcrfons  to  keep  Silence  upon  Pain  of  imprifonment. 

L.  C.  J.  Gcutlcmen  of  the  Queen’s  Counfcl,  be  pleas’d  to  proceed. 

Then  William  Thomfon  of  the  Middle-Temple,  Ejq.  ( afterwards  Recorder 
of  London,  and  Baton  of  the  Exchequer,)  of  Counfcl  for  the  Queen,  open'd 
the  IndiSlment  thus*. 

Mr.  Thomfon.  May  it  pleafe  your  Lordfhip,  and  you  Gentlemen  of 
the  Jury,  Daniel  Dammaree,  the  Prifoner  at  the  Bar,  (lands  indicted, 
for  that  he,  not  having  the  Fear  of  God  before  his  Eyes,  but  being  moved 
by  the  Inftigation  of  the  Devil,  and  defigning  to  withdraw  the  Cordial 
Love  and  Natural  Obedience,  which  true  and  faithful  Subjc&s  of  our 
Sovereign  Lady  the  Queen  do,  and  ought  to  bear  towards  Her,  and  in- 
tending to  difturb  the  Peace  and  common  Tranquillity  of  this  Kingdom, 
on  the  firft  of  March  laft,  in  the  Parifh  of  St.  Clement  Danes,  in  the 
County  of  Middlefex,  traitoroufly  compafs’d  and  imagin’d  to  levy  War, 
and  Itir  up  Rebellion  and  Infurreflion  againft  our  faid  Lady  the  Queen 
within  this  Kingdom  : And  that  he  mieht  accomplifh  his  laid  Traitorous 
Imaginations  and  Defigtis,  on  the  faid  firft  of  March,  and  in  the  faid 
Parilh  being  afiemblcd,  with  a Multitude  and  great  Number  of  People 
armed,  and  arrayed  in  a Warlike  Manner,  lie  did  then  and  there  unlaw- 
fully and  traitoroufly  levy  War  againft  our  faid  Lady  the  Queen,  con- 
trary to  the  Duty  ot  his  Allegiance,  againft  the  Peace  of  our  laid  Lady 
the  Queen,  her  Crown  and  Dignity. 

To  this  Indictment  he  has  pleaded  Not  Guilty. 

Gentlemen,  if  the  Evidence  for  the  Queen  prove  the  Charge,  as  laid 
in  the  Indidtmcnr,  ’tis  your  Duty  to  find  him  Guilty. 

Air,  Alt.  Gen.  May  it  pleafe  your  Lordlhip,  and  you  Gentlemen  of  the 
Jury,  the  Record  that  has  been  open’d  to  you  is  an  Indiiftment  of  High- 
Trcafon  againft  the  Prifoner  at  the  Bar  : It  charges  him  wilh  difturbing 
the  General  Peace  and  Quiet  of  the  Realm,  and  inciting  Rebellion  within 
your  County.  The  Crime  that  this  Indiclment  is  founded  upon,  has  in 
all  Ages  and  Countries  been  accounted  the  higheft  Crime  that  can  be  com- 
mitted againft  any  State,  or  Government.  '1  he  Laws  of  England  are  very 
exprefs,  that  if  any  Man  takes  himfclf  to  be  aggrieved  by  any  Law  what- 
foever,  and  endeavours  bv  Force  to  feek  Red  refs  of  thole  Grievances,  or 
to  get  any  Reformation  of  thofe  Things  he  complains  of,  and  this  againft 
the  Civil  Authority,  it  is  levying  of  War,  and  is  High-Treafon  within 
the  Statute  of  the  25th  of  Edv).  III. 

That  there  has  been  an  Infurre&ion  within  this  County,  not  only  in 
the  Place  mention’d  in  the  Indictment,  but  in  other  Places,  I believe  is 
fo  well  known  to  all  here,  that  it  would  be  mifpending  Time  to  call  rtiany 
Witncflcs  to  that  matter.  But  it  will  be  incumbent  on  us,  now  the  Pri- 
foner (lands  on  his  T rial,  to  (hew  what  particular  Part  he  had  in  this 
Bufinefs  ; and  therefore  wc  (hall  call  many  Witncflcs  to  prove  what  Part 
he  had  in  this  Affair:  And  if  they  give  the  lame  Account  that  they  have 
given  in  their  Informations,  we  fliall  make  it  appear  that  the  Prifoncr  at 
the  Bar  was  the  Ring-Leader  of  thofe  T umultuous  and  Rebellious  Pcrfons, 
that  afiemblcd  the 'firft  of  March  laft ; firft  to  pull  down  the  Meeting- 
Houfes  in  the  Neighbourhood,  ar.d  after  burning  them,  went  on  to  pull 
down  others. 

The  immediate  Defign  which  they  pretended  was,  the  pulling  down 
the  Meeting-Houfcs,  that  is,  thofe  Places  which  are  allowed  to  fuch  as 
are  unhappv  enough  to  diffem  from  the  Church  of  England,  to  meet  in 
for  their  Religious  Worlhip. 

Whether  Mr.  Burgefs  has  given  any  Offence  to  the  Prifoner,  or  whe- 
ther any  of  the  Congregation  have  given  him  any  Offence,  wc  (hall  hear 
from  himfelfj  but  no  Provocation  can  juftify  fuch  Rebellious  Tumults 
as  were  made  on  this  Occafion  : The  Pretences  that  are  mentioned,  will 
not  excufc  what  the  Law  makes  High-Treafon. 

It  will  be  in  vain  for  the  Prifoner  at  the  Bar,  or  any  Perfon  in  his  Cir 
cumftanccs,  to  pretend  that  he  is  a Friend  to  the  Government,  or  a Loyal 
Subject,  when  his  ACtions  (hew  he  is  guilty  of  High-Treafon.  The  Pri- 
foner at  the  Bar  (lands  doubly  obliged  to  bear  Faith  and  true  Allegiance  to 
HerMajeftv,  not  only  as  alt  good  Subjects  arc  obliged  to  it,  but  as  he  is 
a Menial  Servant  to  Her  Majcfty,  for  you  will  find  that  he  was,  at  the 
time  he  committed  this  Treafqn,  in  Her  own  Cloth,  wearing  Her  own 
Badge,  whilft  he  was  thus  aCting  in  Rebellion  againft  Her. 

That  this  tumultuous  Meeting  was  not  accidental,  will  appear,  when 
the  Witncflcs  (hew.  That  fome  Days  before  this,  there  had  been  great 
Disorders  in  the  Streets  : And  the  Night  before,  you  will  find  by  our 
Witnefles,  that  a great  difordcrly  Tumult  was  in  the  Temple,  and  there 
it  was  refolved  upon,  by  thofe  tumultuous  Pcrfons,  that  the  Night  fol- 
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lowing  they  would  pull  down  Dr.  Burgef’s  Mceting-Houfe,  and  all  the 
other  Mccting-Houfcs  thereabout.  You  will  find,  this  was  not  only  talk'd 
of,  but  put  in  Execution,  by  the  Prifoner,  and  others  with  him  : For, 
the  Firft  of  March,  they  faw  the  Prifoner,  and  abont  Five  Hundred 
others,  with  Staves,  and  Clubs,  and  other  Weapons,  in  the  Indictment 
mention'd,  both  off„nlive  and  defenfive;  there  they  weie  levying  War, 
as  the  Lawexpounds  .it.  And  tho’  the  Darkncfs  of  the  N'ght  would 
otheiwife  have  conceal’d  him,  yet  the  Fire  they  made  in  Lincoln’s- Inn- 
Field,,  with  the  Materials  of  that  Meeting- Houfe;  did  afford  Light  enough 
for  the  Witncflcs  to  give  an  Account  of  the  Prifoner : How  he  feemed 
more  forward  than  all  the  others ; and  that  he  was  not  content  with  doing 
the  Mi  (chief  he  defign’d  there,  but  afterwards,  as  Head  of  the  Mob, 
commanded  them  to  go  and  affift  at  another,  and  they  went  with  him, 
through  Qtuen-Stnet,  to  Drury-Lant,  to  another  Fire,  that  was  made 
by  another  Company. 

Wc  (hall  (hew,  that  it  was  not  only  at  thefe  Two  Places,  but  that  it 
was  a general  Defign,  to  pull  down  all  the  Mecting-Houfes  at  that  time. 
And  when  wc  have  made  out  this  General  Intention,  and  that  it  was 
executed  in  this  manner,  we  don’t  doubt,  but  you  will  all  be  fenfible,  that 
this  Piofecution  was  very  requifite:  For  it  is  the  Intereft  of  every  honeft 
Man  to  put  an  End  to  thefe  Tumults  and  Diforders,  be  their  (Opinions 
what  they  will.  It  is  the  Intereft  of  all  People  (in  order  to  enjoy  what 
God  has  blcfled  them  with,  be  it  more,  or  lets)  to  put  an  End  to  thefe 
Diforders:  For  thefe  are  like  the  great  Tumults  of  Waters,  that  bear 
down  all  before  them.  Wherever  thefe  things  are,  all  the  Burglars  and 
Robbers,  and  fuch  People,  join  with  them  to  do  Mifchicf. 

We  will  call  our  Witndies,  arid  give  an  Account  of  what  relates  to 
the  Prifoner,  and  they  will  make  it  appear,  that  he  was  chiefly  concern’d 
in  this  Infurre&ion ; and  not  only  aided  in  Lincoln  s-lnn- Fields,  but  in 
other  Places. 

Mr.  Sol.  Gen.  My  Lord,  The  Fails  that  have  been  open'd  by  Mr. 
Attorney,  we  take  to  be  fully  and  plainly  Rebellion,  and  High-Treafon  : 

I (hall  not  therefore  trouble  your  Lordftiip  with  faying  any  thing  more 
of  the  Fails,  but  only  (hortly  (late  the  Courfe  of  our  Evidence. 

W e (hall  (hew  that  there  was  a Defign,  the  Day  before  thefe  Meeting- 
Haufes  were  pull’d  down,  to  pull  them  down  : That  the  next  Day  that 
Defign  was  put  in  Execution  : That  the  Prifoncr  was  the  mod  a£livq 
among  them,  and  took  upon  him  to  be  the  Leader,  and  Captain  of  the 
Mob,  on  that  Occafion.  And  if  this  be  made  out,  I hope  it  will  give  your 
Lordfhip,  and  the  Jury,  full  Satisfaction,  that  he  is  Guilty  of  the  Crime 
laid  to  his  Charge  in  this  Indidlmcnt. 

Call  Thomas  Tolboy.  ( Who  was  Sworn.) 

Mr. -Alt.  Gen.  Pray,  give  my  Lord,  and  the  Jury,  an  Account  what 
you  know  of  the  Defign  and  Intention  of  pulling  down  Mecting-Houfes, 
anJ  when,  and  where  it  was. 

Mr.  Tolboy.  My  Lord,  I was  pnfling  through  the  Temple,  on  Turf  dap 
Night,  where  I (aw  a great  Mob  : 1 heard  them  confulc  of  dcmolilhing 
the  Mecting-Houfes  the  next  Day. 

Mr.  Att.  Gen.  What  Mceting-Houfes  did  they  talk  of? 

Mr.  Tolboy.  ’Twas  Mr.  Burgefs’ s in  Lincoln’s- Jan  fields. 

Air.  Att.  Gen.  W as  you  among  them  ? 

Mr.  Tolboy.  No ; 1 was  palling  through  the  Temple , and  heard  them 
talking  as  1 pafs’d. 

Mr.  Sol.  Gen.  How  many  were  there  together  at  that  time  ? 

Mr.  Tolboy.  I believe  there  were  fome  Thoulands.  * 

Mr.  Ssl.  Gen.  When  were  they  to  be  pull’d  down  ? 

Mr.  Tolboy.  Some  were  for  pulling  of  them  down  then,  and  fome  were 
for  leaving  of  them  ’till  the  next  Night,  and  others  were  for  leaving  of 
them  alone,  ’till  the  Event  of  Dr.  Sacheverer s Trial. 

Mr  S :l.  Gen.  What  was  the  Occafion  of  the  Meeting  of  that  Mob 
that  talk’d  of  this  ? 

M r.  Tolboy.  1 don’t  know  that. 

Air.  Sol.  Gen.  Do  you  know  that  that  Mccting-Houfe  was  pull'd  down  ? 
Mr.  Tolboy.  Yes,  I know  it  was  pull’d  down. 

Mr.  Sol.  Gen.  Did  you  fee  it  ? 

Mr.  Tolboy.  No,  I did  not  fee  it,  I only  heard  fay  fo. 

Mr.  IVhillakrr.  Did  you  fee  the  Prifoncr  at  the  Bar  in  that  Company, 

in  the  Temple F Mr.  Tolboy.  No. 

Mr.  m, tinker.  When  you  overheard  them,  were  they  talking  low, 
or  loud  ? 

Mr.  Talbot.  It  was  loud. 

Mr.  Whittaker.  How  came  you  not  to  give  Information  of  it  to  fome 
Magillrate  ? 

Mr  .Tolboy.  It  was  known  before;  they  had  broke  the  Windows  the 
Night  before. 

Mr.  Darnell.  Do  you  know  any  particular  Perfon,  that  exprefs’d  him- 

felf  for  pulling  down  the  Mecting-Houfes  ? Mr.  Tolboy.  No. 

Mr.  Darnell.  Who  then  did  you  hear  fay  there  was  fuch  a Defign  ? 
Mr.  Tolboy.  I heard  feveral. 

Mr  .Darnell.  Then  you  don’t  know  any  one  ? Mr.  Tolboy.  No. 

Mr.  Darnell.  Then  you  only  exprefs  vourfclf,  that  you  heard  the  Mob 
fay  fo  ? 

Mr.  Att.  Gen.  Wc  don’t  call  this  Witnefs  to  fpeak  in  particular 
againft  the  Prifoner,  but  to  (hew,  that  thefe  People  refolved  among  them- 
felves,  to  pull  down  the  Meeting-Houfes. 

L.  C.  J.  You  fay  you  was  palling  throtlgh  ; You  did  not  make  any 
long  Stay,  did  you  ? 

Mr.  Tolboy.  No,  my  Lord. 

L.  C.  J.  Were  they  come  to  a ConcJufion  of  the  Difcourfe  of  pulling 
them  down  ? Or  did  you  leave  them  talking  of  it? 

Mr.  Tolboy.  1 left  them  talking  of  it. 

Mr.  Sol.  Gen.  He  faid  there  was  an  Intimation  of  it  on  Monday  Night, 
I defirc  to  know  how  he  knew  or  heard  of  it  ? 

Mr.  Tolboy.  You  know  the  Windows  were  broke  on  Men  day  Night. 
Mr.  S:l.  Gin.  Did  you  fee  them  ? 

Mr.  Tolboy.  No,  but  I heard  fo. 

Air.  Sol.  Gm.  Who  told  you  fo  ? 
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Mr.  Telboy.  It  wsJ  a Man  tlm  lives  in  the  Houfe  with  me. 

Lard  Chief  Baron.  What  were  they  met  about  ? 

Mr.  Toiboy.  They  were  the  Mob  that  accompanied  Dr.  SatBevCrd  home 
to  the  Temple. 


9 Ann®,  (22+) 


Then  Captain  Edward  Orrel  was  fwtm. 

Mr.  Ait.  Gen.  Pray  look  on  the  Prifoner  at  the  Bar,  and  give  an  Ac- 
count of  all  you  know  of  this  Riot,  and  how  he  was  concerned  in  it. 

Capt.  Orrel.  My  Lord,  I heard  there  were  feveral  Difturbanccs  on  Mon- 
day Niwht  : On  Tuefday  N>ght  I was  at  a Coffce-Houfc,  where  there  were 
feveral  Houfe-keepcrs  : When  I was  there,  there  was  News  brought,  that 
they  had  pulled  down  Mr.  Burgefs' s Mecting-Houfe. 

Mr.  An.  Gen.  Who  ? _ 

Capt.  Orrel.  The  Mob  that  came  with  Dr.  Sachevertl.  Pray,  fays  I to 
Mr.  Leonard , who  keeps  the  Coffcc-Houfc,  (he  is  one  of  that  Congrega- 
tion) pray  ftep  up  and  fee  the  Truth  of  it,  and  whether  you  can  do  him 
,ny  Service  : You  will  find  his  Son,  and,  perhaps,  he  will  put  you  into  a 
Way  to  put  a Stop  to  it.  He  went  up  to  Mr.  Burgefs’ s,  and  found  that 
they  had  broke  the  Windows  of  his  Houfe,  and  Mceting-Houfe  ; and  af- 
ter they  had  done  that,  they  went  off.  From  thence  he  went  to  Mr.  Bur- 
r/j’s’s  Son,  and,  1 fuppofe,  he  went  to  the  Secretary  of  State.  On  Wed- 
nejday  I went  to  IVeJlminjler- Hall,  with  fome  Neighbours,  and  went  into 
Oliver’s  CofFee-Houfe,  where  I ftaid  rometime,  and  afterwards  faw  Her  Ma- 
jefty  return  through  the  Park  to  Sr.  James’s.  There  were  feveral  Papers 
oifperfed  about  a Prize-Fighting  ; I thought  they  had  been  the  common 
Papers  that  aredifperfed  about  fuch  Prizes,  hut  l found  it  was  about  a Prize 
between  Sachnurehnd  Hcadly.  When  1 returned,  I went  to  the  fame  Coffcc- 
Houfc,  and  when  I had  been  there  about  half  an  Hour,  heard  that  the 
Mob  were  "one  from  the  Temfle  to  Mr.  Burg  eft’s  Meeting  ; fays  I,  to  fome 
of  my  Friends  there,  I will  ftay  no  longer  here  j the  leaft  we  can  do  is  to 
endeavour  to  keep  the  Peace:  1 will  go  up,  and  fee  what  is  doing.  Ac- 


endcavour  to  keep  - 

cordingly  I went,  and  one  Friend  with  me  : I went  to  the  Houfe,  to  otter 
to  do  him  what  Service  I could,  though  I do  not  belong  to  him.  When 
we  came  firfl,my  Friend  was  fearful : Said  I,  I will  go  into  rheMccting- 
Houfc.  I met  feveral  that  alTaultcd  me,  and  made  me  pull  oif  my  Hat. 
When  I came  into  the  Mecting-Houfe,  I faw  them  pulling  it  down;  fe- 
vcral  Gentlemen,  in  very  good  Habits,  I believe  twenty  or  thirty,  were  bufy 
in  pulling  down  the  Pews  ; and  1 obferved  a little  Man  in  the  Pulpit  very 
hufy,  pulling  it  down  : I took  particular  Notice  of  him,  but  could  not  fee 
him  among  the  Prifoncrs  that  have  been  taken.  I came  out,  and  told  my 
Friend,  that  it  was  all  deftroyed.  We  ftaid  a little  while  at  the  Corner  of 
the  Street,  and  then  I went  in  again  : I went  in  feveral  Times,  'till  fome 
of  them,  that  were  pulling  up“the  Boards,  fwore  at  me,  and  faid.  Damn 
him  What  does  that  lazy  Fellow  do  ? And  I believe,  they  took  me  for  a 
Spy!  I went  again  to  the  CofFee-Houfe,  and  gave  this  Account  to  my 
Neighbours,  and  prefently  News  was  brought,  that  they  were  gone  to  fc- 
vcral  other  Meetings.  We  went  outagain,  andwentround  by  Fetter-Lane. 
1 faw  the  Conftable  and  the  Watch  were  very  much  infulted.  I fpoke  to 
the  Conftable  : He  faid,  I wifh  I could  do  any  Service ; but  we  have  our 
Lives  in  their  Hands  ; we  dare  not  do  any  more,  we  have  been  fo  much 
abufed.  1 went  into  Holborn , and  faw  the  Fire  lighted,  and  went  round  at 
a diftancc,  and  faw  feveral  Pieces  of  Timber  thrown  into  it.  From 
thence  we  went  again  to  Lincoln's- Inn- Fields-,  there  I heard  fome  afking. 
Which  was  the  Lord  Wharton's  Houfe  ? Others  faid,  St.  James’s : No, 
faid  others,  the  City,  the  City,  the  Bank:  Damn  them,  fays  an- 
ther we  will  have  all  the  Meeting-Houfes  down.  We  walked  down  that 
Row  where  Sir  Francis  Child’s  Son’s  Houfe  is,  and  went  towards  my  Lord 
Chancellor’s  Houfe:  I faw  a Chariot  Handing  at  his  Door;  faid  I to  my 


Capt.  Orrel.  I obferved  him  itrft  there,  but  did  not  know  him,  'till  they 
came  near  the  Arch,  and  there  they  confultcd  together,  which  way  to  go; 
and  by  that  time  they  came  to  Drury-lar.e , I believe  there  were  two  or  three 
Thoufand  of  them. 

Mr.  Att.  Gen.  At  Drury- lane,  you  fay,  there  was  a Tumult  of  two  or 
three  Thoufand;  pray  obferve  the  Prifoner,  and  cell  us,  whether  you  are 
fure,  that  he  is  the  Man  that  headed  the  Mob  at  the  Arch  in  Lincoln's- Inn- 
Fields,  and  led  them  to  Drury-lane  ? — Capt.  Orrel.  Yes,  he  is. 

Mr.  Sol.  Gen.  What  happened  afterwards?  Did  any  Guards  come  ? 
And  was  there  any  Oppofttion  given  to  them  ? Or  did  they  difperfe  them- 
felves  ? 

Capt.  Orrel.  My  Lord,  I was  in  Drury-lane  half  an  Hour  and  more. 
My  Friend  had  been  fome  time  in  a Houfe,  and  after  we  had  heard  all  this 
Noife,  Well,  lays  I,  I will  go  to  my  Neighbours  at  the  Coffee- Houfe, 
and  acquaint  them  what  has  happened.  As  we  were  going  into  Lincolu's- 
Inn- Fields  we  met  a Detachment  of  the  Horfc-Guards : I went  up  to  the 
Captain;  Sir,  fays  I,  this  is  the  beft  Way,  through  the  Arch,  for  there  is 
a very  great  Mob  : I run  back  along  with  them.  As  foon  as  the)’  came, 
t halted  at  Great  Queen- Street.  There  came  another  Detachment  of 


they  h 


Friend,  I believe  here  is  fomebody  from  Court,  I hope  there  will  be  fome 
Guards’  come  down  by  and  bye.  When  I was  lhere,J.  halted  a little,  and 


obferved  a fmall  Body  of  the  Mob  detached  from  that  Fire  ; they  run  after 
one  another,  croft  the  Fields  : I obferved  a pretty  tall  Man  at  the  Head  of 
them ; I kept  my  Eye  on  that  Party.  In  the  middle  of  the  Field  they  grew 
ftron^cr  and  then  they  divided  themfelves;  fome  went  towards  the  Arch, 
but  more  towards  Powis  Houfe:  I went  towards  thole  at  Powis  Houfe, 
and  there  I faw  Dammaree  in  the  Queen’s  Livery,  with  his  Badge;  and 
there  they  held  a Council  of  the  Mob,  as  I called  it.  God  damn  it,  fays 
Dammaree , we  will  have  them  all  down.  Some  were  for  going  into  Wifd- 
flreet-  Damn  it,  fays  another,  that’s  a Hen-Rooft,  the  other  is  worth  ten 
of  it : Says  Dammaree , I’ll  lead  you  on,  Boys ; Huzza  ! High-Church 
and  Sacheverd!  God  damn  them  all,  we  will  have  them  all  down. 
Some  of  them  turned  oft'  towards  IVild-ftreet,  and  others  towards  Powis 
Houfe.  Dammaree,  and  the  Mob  with  him,  went  through  Queen-freed,  and 
once  in  ten  or  twelve  Yards,  he  turned  about.  Huzza ! Why  don't  you  come 
on  Boys,  to  Drury-lane  ? God  damn  them,  we  will  have  them  all  down. 
I called  to  him,  ar.d  faid.  How  now,  Dammaree  ? He  turned  about.  Huzza  ! 
Come  along.  Boys  : but  he  made  me  no  Anfwcr.  In  this  Manner,  he  led 
them  on  from  Lincoln' s-Inn- Fields  to  Drury-Lone,  but  I never  faw  him  af- 
terwards. By-and-byc  comes  a little  Fellow ; I’ll  make  way,  fays  he  ;and, 
with  a Pick-Ax,  which  he  had  in  his  Hand,  endeavoured  to  break  open 
the  Mecting-Houfe  Door,  and  was  working  with  it  at  the  Bottom.  After- 
wards while  he  was  working  at  the  Door,  comes  another  Man,  one  Henry 
Sanders  about  my  Size,  ora  little  higher;  he  had  a Hatchet  in  his  Hand: 
He  comes  up,  and  fwears,  God  damn  you,  you  break  open  a Mceting- 
Houfe  1 You  don't  know  how  to  do  it ; and,  with  the  fecond  or  third 
Stroke,  he  broke  thorough.  I flood  clofe  by  him,  laid  my  Hands  upon 
him  and  looked  upon  him,  while  he  broke  open  the  Door,  and  made  the 
beft’Remarks  1 could  of  him : I have  fecn  moll  of  the  Prifoncrs,  but  could 
not  find  him  among  them ; but,  at  [aft,  was  informed,  that  he  was  Ap- 
prentice to  one  Wallis,  a Sawyer,  in  Parker  , -Lane. 

Mr.  Att.  Gen.  It  is  no  matter  to  give  an  Account  of  him  : I alk,  When 
they  had  broke  open  the  Door,  what  did  they  do  next  ? 

Capt  Orrel.  I went  into  the  Meeting-Houfc  with  them,  and  afkcd. 
Where  is  Jolly,  the  Queen’s  Waterman?  Says  one.  He  is  gone  to  the 
Back-Door  : No,  fays  another,  be  is  gone  to  my  Lord  Wharton's.  But  I 
never  faw  Dammaree  after  that. 

Mr.  Soil.  Gin.  You  fay,  be  led  them  from  the  Fire  at  Lincoln  s-Jnn- 

Fields  ? 


the  Horfe-Grenadiers,  and  met  them,  and  both  joined.  After  they  had 
drawn  themfelves  up  in  one  Line,  the  Officer  commanded  them  to  ride 
among  the  Mob,  and  difperfe  them,  which  they  did  ; but  were  very  fa- 
vourable, and  ftruck  them  with  the  Flats  of  their  Swords.  After  this,  a 
Fellow  drew  his  Sword,  and  got  under  a Bulk  ; I ftepped  up  to  him,  and 
as  foon  as  I came  up.  Sir,  fays  I,  What  the  Devil  are  you  doing?  I faw 
two  or  three  Grenadiers  ftrike  him  with  the  Flats  of  their  Swords  : He  flood 
with  his  drawn  Sword,  and  pricked  at  two  or  three  Horfes,  not  fo  as  to  do 
them  any  Harm. 

Mr.  Soil.  Gen.  Don’t  go  into  the  Particulars  relating  to  that  Man,  but 
tell  us.  Did  you  fee  any  other  Tumult  ? 

Capt.  Orrel.  1 went  down  with  the  Grenadiers  and  Life-Guard  to  Black- 
Frieri. 

Mr.  Sol.  Gen.  Was  any  Oppofition  given  to  the  Guards  at  Drury-lane ? 

Capt.  Orrel.  None  by  Dammaree,  nor  to  the  Horfc-Guards,  as  l faw. 

Mr.  Sol.  Gen.  Was  there  any  to  the  Grenadiers  ? 

Capt.  Orrel.  There  was  Oppofition  5 for  I faw  a Sword  drawn,  and  the 
Officer  affaulted,  and  he  fwore,  God  damn  them,  he  would  fight  the  belt 
of  them. 

Mr.  Sol.  Gen.  Do  you  know  of  any  other  Meeting-Houfes  that  were 
pulled  down  that  Night? 

Capt.  Orrel.  I went  to  the  Guards,  and  told  them  that  I heard  foine  of 
the  Mob  were  gone  into  the  City;  fome  faid  to  the  Bank-,  fome  faid  to 
Mr.  Shower’s,  and  others  faid  to  other  Places.  1 went  to  them;  Gentle- 
men, fays  I,  it  is  better  to  have  all  the  Meeting-Houfes  deftroyed  than  the 
Bank,  'pray  let  us  go  thither : I went  along  with  them  down  Holborn,  and 
brought  them  up  Fleet-lane ; there  I heard  they  were  not  gone  to  the  Bank, 
but  that  they  were  gone  to  Black-Friers : I mewed  them  the  Way,  and  , 
went  down  with  them  almoft  to  the  Mceting-Houfe,  and  fhewed  them  , 
where  it  was. 

Mr.  Sol.  Gen.  Was  that  Meeting-Houfe  pulled  down  ? 

Capt.  Orrel.  It  was  then  pulling  down,  but  it  was  prevented  by  the 
Guards. 

Mr.  Sol.  Gen.  Then  you  fpeak  as  to  Mr.  Burgefs’ s,  and  the  Meetings  in 
Fetter-lane,  Drury -lane^nd  Black-Friers  ? — Capt.  Orrel.  1 was  at  them  all. 

Mr.  Whittaker.  Pray,  What  Time  of  Night  was  it  that  you  faw  Mr. 
Dammaree  ? 

Capt.  Orrel.  I can’t  be  pofitive,  but  I believe  it  was  about  half  an  Hour 
after  Ten. 

Mr.  Wisittaker.  Pray,  In  what  Condition  was  he? 

Capt.  Orrel.  I did  not  much  obferve  it;  I believe  he  had  been  drink- 
ing, he  looked  fluftied. 

Mr.  Darnell.  I think  you  fay,  you  was  in  Mr.  Burgefs' s Meeting- 
Houfe,  and  faw  feveral  there  pulling  it  down  ; Now,  did  you  fee  Dammaree 
there  ? — Capt.  Orrel.  No. 

Mr.  Darnell.  Did  you  tee  Dammaree,  ’till  you  came  to  the  Fire  ? 

Capt.  Orrel.  No,  norat  the  Fire. 

Mr.  Darnell.  Did  you  fee  him  at  the  Meeting-Houfe  in  Drury-lane  ? 

Capt.  Orrel.  No;  nor  did  I fee  him  after  he  had  brought  up  chat  Party 
through  Quecn-Jlrert : ButI  believehim  to  be  thechicfPerfon  that  led  them 
from  Lincoln' s-  Inn-Fields  to  Drury-lane. 

Damm.  When  I was  in  Gaol,  you  aficed  me,  Whether  I was  the  Water- 
man ? Yes,  I am,  faid  I,  Do  you  know  me?  If  you  are  the  Waterman, 
faid  you,  l do. 

L.  C.  J.  If  you  have  a mind  toafk  him  any  Queftions,  you  may. 

Damm.  I defire  to  afk  him.  Whether  he  faw  me  in  any  of  the  Meetino-- 
Houfes?  0 

Capt.  Orrel.  I faid  before,  I did  not.  My  Lord  Sunderland  defired  me 
to  fee  the  Prifoncrs  in  Newgate  -,  I did  fo  : When  I came,  they  were  in  a 
dark  Hole.  I defired  to  fpeak  with  Dammaree  and  Purchafe  ; and  as  foot* 
as  we  went  into  a lighter  Room,  I knew  them  both. 


Then  Jofeph  Collier  was /worn. 

Mr:  Sol.  Gen.  Do  you  know  the  Prifoner  at  the  Bar  ? Tell  us,  whether 
you  ever  faw  him  before,  and  where  ? 

J.  Collier.  My  Lord,  I faw  him  at  the  Fire,  at  Lincoln' s-Inn- Fields. 

Mr.  Sol.  Gen.  W hat  Time  ? — J.  Col.  About  Eight  or  Nine  o’Clock. 
Mr.  Sol.  Gen.  What  Day  ? * 

J.  Cel.  Wednefday,  the  k irft  of  March  laft ; I faw  him  bring  the  Branch 
that  holds  the  Candles. 


Mr . Sol.  Gen.  Where  had  he  it  — J.  Col.  In  Dr.  Burgefs’ s Meeting, 
ith  it? 


Mr.  Sol.  Gen.  What  did  he  do  with  i 
J.  Col.  He  went  two  or  three  Times  round  the  Fire,  and  then  threw 


Mr.  Set.  Gen.  What  did  he  do  befides  ? 

J.  Col.  He  hallooed,  and  threw  up  his  Hat  and  Wig  feveral  Times, 
Mr.  Att.  Gen.  Where  did  you  fee  him  firft? 

J.  Cel.  In  Lincoln' 's- Inn- Fields. 

Mr.  Att.  Gat.  Did  you  go  into  the  Mesting-Houfe  ?—  J.  Cel.  No. 
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for  High-Treafon. 


Mr.  Att.  Gen.  Where  did  you  fee  him  with  the  Branch  ? 

J.  CJ.  Jutt  at  the  End  of  the  Alley. 

Mr.  Ait.  Gen.  Did  you  fee  him  come  out  of  the  Meeting-Houfe  ? 

J Cel.  I did. 

AI . A - Giu.  And  you  faw  in  his  Hand  the  Branch  ? — J-  Col.  Yes. 

Mr.  Alt.  Gen.  Where  did  he  carry  it  ? 

J.  Col  He  carried  it  to  the  Fire. 

Mr.  Ait.  Gen.  What  did  he  do  then  ? 

J.  CA.  He  went  about  hallooing  for  Saebeverel , and  went  round  tlic 
Fire  two  or  three  Times,  and  then  threw  it  in. 

Mr.  'Sol.  Gen.  What  was  that  Fire  made  of? 

y.  Cel.  It  was  made  before  I came. 

Mr.  Sol.  Gen.  How  long  was  he  there  ? 

J.  CA.  I believe  two  or  three  Hours. 

Mr.  S I.  Gen.  When  did  he  go  away  ? — J.  Col.  He  went  before  the 
Guards,  and  led  the  Mob  off  to  Dr  ury-Lane. 

Mr.  Sol.  Gen.  How  do  you  know  he  led  them  off? 

J.  Col.  He  Paid,  Let  us"  go  to  Drury- Lane,  and  he  went  with  them,  and 
1 law  them  go  up  Great  S^ueen-Streel. 

Mr.  Thom'/on.  What  Sort  of  Cloaths  had  the  Prifoner  that  Night  ? 

J.  Col.  His  Waterman's  Coat  and  Badge. 

Mr.  Sol.  Gen.  Who  appeared  to  be  the  moftaQrive  Manat  theFire? 

J.  Col.  The  Waterman  ; he  that  Hands  there. 

Mr.  Thom/on.  Do  you  know  of  any  Thing  elfc  fetched  by  this  Man, 
befides  the  Candleftick  ?— J.  Cot.  No. 

Mr.  IVbittaker.  What  Time  of  Night  did  you  firfl  fee  Datr.mirru  ? 

7-  Col.  I believe  it  was  near  Nine. 

Mr.  Whittaker.  Will  you  be  pofitivc  it  was  about  that  Time  ? 

7-  Col.  It  was  about  Nine,  or  Ten. 

Mr.  JVhit taker.  Will  you  be  pofitivc  it  was  before  half  an  Hour  after 
Ten  ? — 7-  Cot.  I cannot  be  pofitivc  to  half  an  Hour. 

Mr.  Whittaker.  Was  nor  life  Meeting-Houfe  pulled  down  before  you 
faw  Dammne? — % Go l.  Yes,  there  was  a Fire  before. 

Mr.  Whittaker.  What  Time  was  that  ? — J.  Col.  It  was  about  Nine. 

Mr.  libit  taker.  If  the  Meoting-Houfc  was  pulled  down,  did  not  they 
take  out  the  Candleflick  at  firfl,  before  they  pulled  it  down  ? 

y.  Col.  No,  there  was  a great  Fire  before  they  brought  it  away  : I was 
not  there  at  the  Beginning. 

Mr.  D.  until.  You  fay  you  came  after  theFire  was  lighted,  and  there 
you  faw  Dnmmaree,  but  you  did  not  go  into  the  Mecting-Houfe  ; how  then 
can  you  fay  he  was  in  the  Mecting-Houfe  r 

'j.  Col.  Bccaufe  I flood  at  the  End  of  the  Alley,  and  faw  him  come  out. 

Mr.  Darnell.  Why,  were  there  2«y  Lights  there  ? 

y.  Col.  Yes ; the  Alley  was  very  full  of  Lights,  and  the  Mecting-Houfe 
too. 

ywyrnan.  My  Lord,  I defire  he  may  be  afkcd.  Whether  he  faw  Dam- 
mam bring  that  Branch  out  of  the  Mecting-Houfe  ? 

Mr.  Alt.  Gen.  What  did  you  fee  him  bring  out  of  the  Meeting-Houfe  ? 

7.  Col.  The  Branch. 

L.  C.  y.  Could  you  fee  the  Door  of  the  Meeting-Houfe  where  you 
flood  ? — y.  Col.  Yes. 

L.C.y.  Did  you  fee  him  bring  that  Branch  out  of  the  Meeting-Houfe? 
~ " ’ " s-,  and  I faw  him  throw  it  into  the  Fire. 


Col.  Yes; 

vlr.  Darnell.  Was  you  near  the  Door  ?— J,  Col.  As  near  as  I a: 


Then  John  Still  was fwor 


1 to  you. 


Mr.  Alt.  Gen . Look  upon  the  Prifoner,  and  fee  if  you  know  him, 

‘J.  Still.  Yes,  I do  know  him. 

Mr.  Att.  Gen.  Where,  and  when  did  you  fee  him  ? 
y.  Still.  The  Night  that  the  Fire  was,  I faw  him  in  the  Alley,  that 
leads  to  Mr.  Burgrfs’s  Meeting-Houfe. 

Mr.  Ait.  Gen.  Where  was  you  ? — y.  Still.  Juft  in  the  Alley. 

Mr.  Att.  Gen.  Where  was  he  going,  or  from  whence  was  he  coming  ? 
y.  Still.  They  were  all  (landing  and  hallooing. 

Mr.  Att.  Gen.  Did  you  fee  him  do  any  thing  more  ? — y.  Still , No. 

Mr.  Att.  Gen.  What  time  was  it  ? 

y.  Still.  It  was,  as  near  as  I can  guefs,  about  Eleven. 

Mr.  Sol.  Gen.  Was  the  Mecting-Houfe  down,  or  not  ? 

y.  Still.  1 cannot  tell ; there  was  fuch  a Crowd,  1 could  not  get  to  it. 

Mr.  Sol.  Gen.  Was  you  at  the  Fire  ? 

y.  Still.  Yes,  but  1 did  not  fee  him  there. 

Mr.  Sol.  Gen.  Did  you  hear  him  fay  any  thing  ? 
y.  Still.  Nothing,  but  only  halloo. 

Then  John  Mitchell  was  fworn. 

Mr.  Sol.  Gen.  Was  you  at  the  Fire  in  Lincoln's-  Inn- Fields  the  firfl  of 
March  laft  ?— j.  Mitchell.  Yes. 

Mr.  Sol.  Gen.  Do  you  know  the  Prifoner? — y.  Mitchell.  Yes. 

Mr.  Sol.  Gen.  Where  did  you  fee  him  ? 
y.  Mitchell.  I faw  him  that  Night  at  the  Fire. 

Mr.  Sol.  Get-  What  did  he  do  there  ? 

y.  Mitchell.  I only  faw  him  run  about  the  Fire,  and  halloo. 

Mr.  Sol.  Gen.  Where  had  they  the  Wood  for  that  Fire  ? 

7.  Mitchell.  From  Dr.  Burgejs’s  Meeting-Place. 

Mr.  Sol.  Gen.  Did  you  lire  any  Wood  brought  from  thence  ? 
y.  Mitchell.  No;  it  was  all  laid  there  before  1 faw  it. 

Air.  Sol.  Gen.  Was  you  at  the  Meeting-Houfe  ? — y.  Mitchell , No. 
Air.  Sol.  Gen.  Was  you  there  when  he  went  from  the  Fire  ? 

J.  Mitchell.  No. 

Mr.  Att.  Gen.  What  time  was  i:  that  you  (aw  him  there  r 
y.  MctthfU  About  Eleven. 

Mr.  Sol.  Gen.  Pray,  who  appeared  the  mod  active  Pcrfon  there  ? 

7-  Mitchell.  I don’t  know,  they  were  all  active. 

Mr.  Thotnfin.  Did  you  hear  him  fay 


y.  Mitchell.  No;  only  halloo. 
Vol.  VIII. 


fay  any  thing  to  the  Mob  ? 


L.  C.y.  Did  they  force  him  to  holloo,  as  he  did  ? 
y.  Mitchell.  No ; there  was  no  forcing  of  him. 

Mr.  Sol.  Gen.  Did  he  afl  38  a Mao  that  was  forced  to  halloo  ? or  as 
one  that  did  it  willingly  ? 

7 Mitchell.  My  Lord,  he  had  no  Occafion  to  halloo  unlcfo  be  would. 
Mr.  Whittaker.  What  Time  of  Night  was  this? 

7.  Mitchell.  About  Eleven. 

Mr.  Whit  taker.  Was  you  there  when  the  Mob  went  away  to  Drury- 
Lane  ? — y.  Mitchell  No.  3 

Then  Francis  Morgan  mas  /worn. 

Mr.  Att.  Gen.  Pray  look  upon  the  Prifoner  at  the  Bar,  and  tell  us  if  you 
know  him. 

F.  Morgan.  My  Lord,  the  firfl  of  March  laft,  at  about  Ten  in  the 
Evening,  I heard  there  was  a Tumult  in  the  City  : 1 live  in  Soathwink, 
and  I came  over  the  Water,  with  another  Pcrfon,  to  fee  what  it  was  that 
occafioned  it.  I came  to  Dr.  Burgefs's  Metiinp-Houfe,  where  I few  a 
great  Number  of  Perfons  pull  it  down.  After!  had  viewed  rh.  m there 
a- while,  I went  to  Lincoln' s-hm- Fields,  and  I few  them  make  a Bonfire  ; 
and  there  I law  this  Man  in  the  Queen’s  Livery,  r.s  a Waterman  ; he 
excited  the  Mob  very  much  in  their  Proceedings,  and  1 few  him  pull  off 
his  Wig,  and  halloo,  and  Iccmcd  mightily  to  be  rejoiced  ; He  Went  round 
the  Fire,  with  feveral  other  Perfons,  that  had  Staves  in  their  Hands.  I did 
not  lee  him  have  any,  but  he  had  his  Wig  in  his  Hand  ; he  walked  round 
the  Fire  with  them,  in  Proceflioti,  with  a Bedftcad  that  was  goin«  to  be 
thrown  in. 

Mr.  Att.  Gen.  \ on  fay  it  was  ten  o’Clodc  at  Night  when  you  came 
there  It. ft ; was  the  E'ire  kindled  then  ? — F.  Morgan.  Yes. 

Mr.  Att.  Gen.  Did  you  fee  Dammaree  there  when  you  firfl  came  ? 

F.  Morgan.  I did  fee  him  : 1 did  not  then  know  his  Name ; but  that 
is  the  Man.  1 took  Notice  of  him,  bccaufe  of  his  Liverv. 

Mr.  Sol.  Gen.  Where  had  they  the  Materials  for  that  Eire  ? 

F.  Morgan.  1 faw  a great  many  bring  Wood  from  the  Meeting-Houfe ; 
I raid  to  fome  of  t^em.  Gentlemen,  what  arc  you  doing  ? The  Guards 
arc  coming.  Said  they,  Damn  the  Guards,  and  the  Parliament  too  ; w* 
are  ready  to  face  them  all. 

Mr.  Sol.  Gin.  Why  did  they  curfe  the  Parliament  ? 

F.  Morgan.  I don’t  know  that, 

Mr.  Sol.  Gen.  Pray  who  fcemed  to  be  the  moft  a&ive  Man,  and  Inci- 
ter of  them  ? 

F.  Morgan.  The  principal  Man  I obferved  was  the  Prifoner  at  the 
Bar,  whofeNarae  I undcrihuid  lince  to  be  Dammaree. 

Air.  Sol.  Gen.  How  long  did  you  flay  at  the  Fire  ? 

F.  Morgan.  About  half  a quarter  of  an  Hour,  and  then  I heard  them 
enquire.  Where  is  the  Fellow  that  foul  the  Guards  were  coming;  fo  I 
got  away  as  fall  I could,  for  I came  over  the  Water  in  my  Night-Gown. 
Mr.  Sol.  Gen.  Was  Lincoln  s- Inn- Fields  the  only  Place  v»u  came  to  ? 

F.  Morgan,  I faw  no  other  Fire ; I came  to  the  Meeting-Place  firfl, 
and  faw  them  pull  it  down,  and  then  went  to  the  Fire,  which  was  very 
great,  and  I faw  the  Prifoner  encourage  them  in  bringing  Things  to 
throw  in  : 1 few  him  walk  round  the  Fire,  and  feveral  about  him  with 
Sticks  in  their  Hands  ; but  as  to  him,  I obferved  none  in  his  Hand. 

Mr.  Att.  Gen.  How  many  People  do  you  think  might  be  there  at  that 
Time? 

F.  Morgan,  I believe  two  Thoufend. 

Damm.  What  Time  of  Night  was  this  ? 

F.  Morgan.  About  half  an  Hour  after  Ten,  or  Eleven. 

Damm.  Well,  my  Lord,  l am  very  well  fatisfied. 

Mr.  Them/in.  You  fay  you  faw  a Proceffion  before  the  Bedflead  was 
thrown  in  r Did  you  fee  any  Thing  elfc  that  was  thrown  in  ? 

F.  Morgan.  Yes,  the  Doors  of  the  Meeting-Houfe. 

Mr.  Thomfon. .Was  there  any  Proceffion,  or  Hallooing  before  them  ? 

F.  Morgan.  Yes,  and  I few  abundance  of  ocher  Materials  thrown  in. 
Mr.  77;«w/en.  Did  they  make  the  feme  Proceffion  before  all  of  them  ? 
F.  Morgan.  No,  not  before  all. 

Damm.  Did  you  fee  me  throw  any  Thing  in  ? — F.  Morgan.  No. 

! Juryman . Did  you  apprehend  him  to  be  drunk,  or  i'obet  ? 

F.  Morgan.  1 did  not  apprehend  him  to  be  difguifed  in  Drink : I took 
him  to  be  rather  a Madman,  than  any  thing  clfe. 

yupman.  Did  you  fee  him  with  any  of  the  Mob,  between  the  Meetine- 
Houfe  and  the  Fire  ? , “ 

F.  Morgan.  The  Mob  was  fo  large,  as  to  extend  from  the  Mcctimr- 
Houfe  to  the  F ire ; there  were  great  Numbers  running  to  and  a-ain,  butl 
few  him  at  the  fire.  * 

Then  John  Eaton  was  fworn. 

Mr.  A,t.  Gen.  Pray  give  an  Account  of  what  yon  know  of  this  Out- 
rage, and  of  the  Pnfoncr  at  the  Bar. 

ydm  Eaton.  I few  him  at  the  Place  where  the  Fire  was. 

Mr.  Sol.  Gen.  Was  you  there  at  the  making  of  the  Fire  ? 
y.  Eaton.  No. 

Mr.  S;!.  Gen.  What  was  the  Fire  made  of? 

J.  Eaton.  Of  the  Wood  brought  from  the  Mecting-Houfe;  I went  to 
the  Meetmg-Houfe  with  the  Gentleman  that  was  up  before. 

Afr . Set.  Gen.  What  did  you  fee  brought  out  ? 

J‘  ^ ^aw  * Brcat  n-.any  People  bring  out  Pieces  of  Board. 

Mr.  Sol.  Gen.  Did  you  fee  the  Prifoner  bring  any  thing  out? 

/.  Eaton.  No,  I only  faw  him  at  the  Fire. 

Mr.  Sol.  Gen.  How  did  he  behave  himfelf  there  ? 
y.  Eaton.  Hallooing,  as  the  refl  of  the  Mob  did. 

Mr.  Sol.  Gen.  What  Ceremony  did  they  ufe  to  the  Timber  before  they 
threw  it  in  ? * 

y.  Eaton.  They  hallooed  when  they  threw  it  in. 

Mr.  Sol.  Gen.  Did  they  walk  round  the  Fire  with  any  ? 
y.  Eaton.  Yes,  with  the  Bedflead. 

G g Mr.  Sol.  Ge~ 
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Mr-.  Hot  Gen.  "Who  <Jld  appear  to  be  the  moll  active  ? 

j.  Ea  on.  Thefe  were  many  as  active  as  hc ; but  he  was  very  active. 

Mr.  'SuL’Gett.  fray  what  Condition  was  he  in;  drunk  or  fober  ? 

J.  Eaten.  I am  no  Judge  of  that. 

Mr.  Ah.  Got.  There  can  be  nothing  in  that ; no  Weight  can  be  laid 
upon  ir. 

Mr.  Scl.  G n.  There  is  nothing  in  it : If  any  one  kills  a Man  when  he 
is  drunk,  he  mull  be  handed  when  he  is  fober. 

7)mm.  I defire  he  may  be  alked  what  Time  of  Night  it  was. 
y.  Eat  .n.  It  was  about  half  an  Hour  after  Ten. 

"Mr.  Ssl.  Gen.  Did  you  fee  any  Soldier  there  ? 
y.  Eaton.  Yes,  one  that  looked  like  a Soldier. 

Mr.  Sol.  Gen.  What  pafs’d  between  them  ? 

J.  Eaten.  He,  and  fome  others,  forced  the  Soldier  to  pull  off  his  Hat. 
Mr.  Sel.  Gtn.  Did  yon  fee  Dammaree  with  them  that  forced  him  to  pull 
off  his  Hat  ? 

7-  Eaten.  Yes. 

Mr.  Sol.  Gen.  Did  you  ftay  till  he  went  away,  or  did  you  leave  him 
there  r 

7-  Eaten.  I left  him  there. 

Mr.  Toomfen.  Did  you  hear  him  fav  any  thing  to  that  Soldier  ? 

7-  Eaten.  I heard  Him  fay.  Pull  off  your  Hat. 

Mr.  Darnell.  You  fay  you  faw  feverat  Perfons  bring  out  Materials : 
How  many  might  there  be  ? 

7.  Eaten.  1 can't  tell ; but  there  were  a great  many. 

Mr.  Darnell.  Did  you  fee  Dammaree  bring  any  thing  out  ? 

7.  Eaten.  No. 

Mr.  Darnell.  Where  was  he  ? 

J.  Eaton.  I faw  him  firllat  the  Fire,  and  I left  him  there. 

Mr.  Att.  Gen.  My  Lord,  there  was  a Quellion  alkcd  by  the  Counfel 
for  the  Prifoner,  which  wc  did  not  then  oppofe;  but  we  mull  be  in  your 
Lordlhip’s  Judgment,  whether  ir  can  have  any  Regard  to  the  Merits  of 
this  Caufc.  For  admitting  he  was  drunk  to  that  Degree  they  would  have 
ir,  that  is  no  cxcufe  of  his  Crime  ; I don’t  find  they  clear  that  Matter 
up:  But  if  it  be  fo,  it  is  no  Excufc  for  Felony  or  Trcafon.  The  only 
QucIKoii  is.  Whether  he  was  not  aflifting  in  this  Tumult? 

L.  C.  J.  It  is  almoft  neceffary,  that  when  a Man  goes  upon  fitch 
Atftions,  he  ftou'd  be  in  Drink;  and  I don’t  know  but  a little  more 
Drink  might  have  carried  him  to  St.  Jam  i’s,  to  have  pulled  that  down. 

Mr.  Alt - GVm.  My  Lord,  wc  have  done  with  our  Evidence  for  the 
Queen. 

Mr.  tVhiltahf.  May  it  plenfc  your  Lord  (hip,  and  Gentlemen  of  the 
Jurv,  I am  of  Counfel  for  the  Defendant : The  Defendant  Hands  acctifed 
of  avery  high  Crime  ; it  is  Trcafon,  and  levying  War  apind  the  Queen, 
underwhofe  Government  wc  are  the  happicil  People  in  the  World.  And 
I agree  with  the  Gentlemen  that  are  of  Counfel  with  her  Mujclly,  that  a 
Profccution  of  this  Nature  is  very  neceffary,  if  thefe  tumultuous”  A&tons 
amount  to  levying  War ; and  that  no  Tumults  are  to  be  borne.  But  the 
Quellion  is.  What  Share  the  Prifoner  had  in  this  Tumult  ? I agree  thefe 
Tumults  are  not  to  he  endured  in  any  Civil  Society,  nor  will  any  body, 
I believe,  fay,  that  thole  Methods  are  to  be  taken  with,  or  any  injuries 
whatever  to  be  ufed  to,1  nc  Diffcmcrs.  The  Law  is  their  Protection  as 
much  as  of  any  other  Subjects  of  this  Kingdom  : III  Ways  of  Force  and 
Violence  towards  the  Diffenters  are  unjuftifiablc,  and  thefe  Ways  are 
abominable ; and  no  fuch  vile  and  bafe  Methods  arc  to  be  ufed  towards 
them.  But  that  which  we  infill  on,  is,  that  the  Prifoner  had  no  Share 
<>t  Guilt  in  the  Action,  and  if  fo.  then  there  will  be  no  Colour  to  fay, 
that  he  is  guilty  of  a Riot,  much  lefs  of  levying  War. 

I beg  leave  juft  to  ftatc  what  has  been  fworn  againft  him,  and  then  apply 
myfelf  to  give  it  an  Anfwcr.  The  firil  Witnefs  was  only  to  prove  that 
there  was  a Dsfign,  and  that  the  Witnefs  heard  a Rumour  among  a great 
many  People  in  the  Temple,  to  pull  down  the  Meeting- Houle  of  Mr. 
Hurgefs ; but  he  did  not  fee  Dammaree  there,  nor  is  it  proved  that  Mr. 
Dammaree  was  any  ways  privy  thereto : And  wc  lhall  Ihew  that  he  was 
innocent  of  any  fuch  Defign.  Tile  next  Witnefs  is  Orrel:  He  fpeaks 
dirciStly  to  the  Prifoner  at  the  Bar  ; but  I would  obferve  that  he  does  not 
l'peak  to  him  till  half  an  Hour  after  Ten,  when  he  finds  him  in  Lincoln'  s- 
Inn- Fields,  at  the  Fire  of  the  Materials  of  Mr.  Burgefi s Meeting-Houfc. 
Indeed  he  does  fpeak  as  to  his  having  fome  Share  in  the  Difordcrs  of 
the  Mob;  but  wc  lhall  flirw  that  he  was  not  a voluntary  Agent  in  that 
Matter,  and  if  fo,  that  will  fufficiently  account  for,  and  thereby  wc  lhall 
anfwcr  the  Evidence  given  by  him.  Th*  next  is  Collier:  Wc  will  Ihew 
him  to  be  under  a grol's  Miltake,  and  that  it  is  impolliblc  that  what  he 
fwcars  can  be  true : He  confines  himfelf  to  about  Nine  o’Clock,  when 
this  Action  of  carrying  out  the  Branch,  and  throwing  it  into  the  Fire 
with  fuch  a formal  Proceflion  was.  We  lhall  Ihew  where  the  Defendant 
was  till  half  an  Hour  after  Ten  ; and  that  it  is  impoflible  for  him  to  have 
the  Ieaft  Hand  in  plundering  or  demoliihing  the  Meeting-Houfc : And 
if  that  be  anfwercd,  we  think  it  will  go  a great  way  towards  clearing  him 
of  this  Charge.  The  other  Witneffes  only  fpeak  to  his  being  among  the 
Rabble,  hallooing  amongll  them  : If  wc  give  an  Account  how  the'Pri- 
foncr  came  to  be  there,  and  that  he  was  under  a Necefiity  to  do  as  he  did, 
an-J  that  it  was  a perfect  Accident,  we  hope  the  Imputation  of  any  Crime 
for  his  being  an  Aftor  in  this  Matter,  efpecially  Trcafon,  will  not  be 
laid  to  his  Charge. 

The  Prifoner’s  Cafe  was  this : On  Wednesday  Morning  he  had  occafion 
to  apply  to  die  Officers  of  the  Blue-Coat-Hoftiital  for  a young  Fellow  that 
he  had  'a  mind  to  have  for  his  Apprentice : He  was  with  the  Beadles  from 
Ten  in  the  Morning  till  about  Two  o'Clock,  and  indeed  he  might  have 
better  employed  his  Time,  for  the)'  were  all  that  while  at  an  Alehoufe 
drinking.  After  this,  he  falls  into  Company  with  one  Weed,  with  whom 
he  continued  at  another  Alehoufe,  till  after  Ten  o'Clock  at  Night.  As 
they  were  drinking,  there  came  a Report  that  there  was  a Fire  in  the 
Strand.  The  Prifoner  and  the  reft  of  the  Company  were  furprized,  and 
got  up  ; fays  the  Prifoner,  There  is  a Lady  I ferve  with  Coals,  that  lives 


in  the  Strand,  I mud  go  and  take  care  of  her : He  comes  out  of  Watei  ■ 
Lane  into  Fleet-Street,  and  there  he  was  flopped,  and  floud  and  talked  fome 
lhortTime,  and  finding  there  was  no  Fire  in  the  Strand,  he  was  going  limit 
home ; he  thought  the  Strand  was  a troublefome  Place  to  go  through 
then,  and  therefore  chofc  to  go  the  Enckway.  Hi*  Companion,  Mr. 
Weed,  went  with  him  ; but  he  being  in  a better  Condition  than  Dam- 
maree, he  got  rid  of  the  Mob.  But  We  (hall  prove  that  the  Prifoner  was 
under  a Force,  and  by  fome  of  the  Mob  dragged  into  the  midft  of  them  : 
And  you  obferve  by  the  Witneffes  agaipft  tile  Prifoner,  that  they  treated 
every  Body  as  Spies  that  did  not  join  with  them  ; and  when  he  was  in  the 
Power  of  thefe  umuly  People,  and  acted  under  fueli  Force,  no  one  can 
fay  he  was  a Criminal.  And  there  is  no  Pretence  to  fay,  that  this  Man 
was  over  night,  or  at  any  time  before,  in  any  Defign,  or  was  acling  with 
the  tumultuous  Perfons  the  Night  before,  but  by  mere  Accident  came  in 
among  them  at  Night,  on  the  firft  of  March.  If  he  did  n.ilbehave  him- 
feif  there,  yet  we  hope  the  Court  and  the  Jury  will  be  of  Opinion  that 
he  was  not  a criminal  Actor  in  that  Cafe. 

If  the  Defendant  Ihould  be  fa  unfortunate  lobe  looked  upon  asacrirni- 
nal  Aftor,  yet  we  hope  die  Fact  will  not  amount  to  more  than  a Riot,  and 
not  to  levying  War,  nor  be  High-Trcafcn.  I Hull  not  take  up  your 
Lordfliip’s  Time  at  prefenc  in  i peaking  to  that  Point,  till  we  have  called 
our  Witneffes,  when  wc  fee  how  the'’Matter  then  Gandi.  If  any  Guilt 
Ihould  appear  againft  him,  or  the  Fail  be  doubtful  whether  lie  was  x 
willing  Agent  in  thefe  Irregularities  or  no,  the  Quellion  will  then  be 
proper.  Whether  it  amounts  to  levying  War,  or  not  ? Wc  will  call  our 
Witneffes,  and  hope  that  that  Point  lhall  be  referved  to  us. 

Mr.  DarmV.  My  Lord,  I beg  a few  Words  on  the  fame  Side : As  this 
Indictment  charges  the  Prifoner  with  levying  War,  there  muff  be  a Ptoof 
of  fuch  Fails  as  do  amount  to  a levying  of  War.  The  Witneffes  for  the 
Queen  have  fworn,  that  the  Prifoner  was  at  the  Fire  in  Lincoln's-  Inn- Fields, 
and  that  he  there  did  halloo  and  throw  up  his  Hat.  1 bTu:ve  that  muff  be 
□greed,  for  my  Inftnictioiis  are  that  he  diajb,  and  our  Witneffes  will  all 
fay  as  much.  But  if  that  were  all,  then  the  Witncffts  againft  the  Prifoner 
mull  be  equally  Guilty  : For  the  Chief  of  them,  Orrel , fays,  he  was 
forced  to  pull  oltliis  Hat,  and  it  was  known  to  be  the  Practice  of  the  Mob 
that  Night,  to  make  all  that  palled  by  pay  Obedience,  as  they  called  it, 
to  Dr.  Soibtverel,  and  High  Church.  But,  My  Lord,  that  which  I 
humbly  offer  on  behalf  of  the  Prifoner,  is,  that  unlcis  he  were  in  the 
Intention  of  pulling  down  the  Aletcing-Houfes  in  general,  and  did  fome- 
thing  in  Execution  of  that  general  Intention,  it  will  not  be  a levying  of 
War  againft  her  Mujefty.  My  Lord,  it  is  obferved  that  this  Matt  was 
at  the  Fire  in  his  Coat  and  Badge,  and  wc  think  a great  deal  may  be  in- 
ferred from  his  Habit,  that  lie  was  not  In  fo  evil  an  Intention,  as  levying 
War  againft  Her  Majelly,  whofc  Servant  he  was  fo  remarkably  difo 
tinguiftied  to  be ; but  a Man  who  had  fuch  a vile  Defign  to  execute, 
would  drefs  himfelf  in  fuch  a manner  as  would  beft  conceal  him  : There- 
fore we  think  his  being  prefent  at  the  Fire,  and  hallooing,  and  tile  reft 
of  the  Evidence  againft  him,  is  not  enough  to  prove  him  in  that  general 
Intention,  and  the  Execution  of  it. 

The  Gentlemen  of  the  other  Side  thought  it  neceffary  to  give  fome 
Evidence  of  a Defign  to  pull  down  the  Meeting-Houlcs  in  general  ; and 
for  that  purpofc  proved  that  a great  Number  of  People  were  got  together 
the  Night  before  in  the  Temple- Walks,  where  there  was  a Difcourfeby  fome 
of  them,  that  they  would  pull  down  Mr.  Burge  fib  Meeting-Houi'e;  but 
who  thole  People  were,  I don’t  hear,  nor  do  they  by  any  Means  bring  that 
home  to  the  Prifoner.  And  it  is  impoflible  for  us  to  give  an  Anfwcr  to 
that  Evidence,  for  to  lay  the  Mob  laid  fo,  is  to  fay  that  Nobody  hid  fo ; 
and  no  Witneffes  can  be  fulfilled  on  fuch  an  Evidence,  for  who  that  Mob 
were  is  not  explained.  And,  my  Lord,  if  mere  were  no  Intention,  or 
no  general  Intention  to  pull  down  Meeting-Houfes,  we  apprehend  there 
can  be  no  levying  of  War : If  the  Fail  were  fudden  and  accidental,  or 
only  intended  againft  a particular  Meeting-Houfc,  we  mud  fubmic  that 
to  your  Lordlhip,  whether  if  he  were  Guilty  of  chat  Fact,  it  would 
amount  to  High-Treafon  ? Wc  think  all  the  Cafes  go  on  this  Founda- 
tion, that  there  mull  be  an  Intention  to  commit  fuch  like  Offence  in  ge- 
neral ; and  an  Intention  to  commit  it  to  the  particular  Injury  of  a Perfon, 
or  Place,  will  not  be  fufficicnt.  The  Witneffes  againft  the  Prifoner  fay, 
there  was  an  Intention,  or  Dil'courfc  of  going  to  Mr.  Burgefis  Meeting- 
Houfc,  and  no  Talk  of  any  other;  but  when  thfv  were  there,  then  they 
went  to  a fecond,  and  on  to  a third  : But  the  original  Intent  by  the  Mob, 
doth  not  appear  to  be  more  than  to  go  to  Mr.  Burgefis  Mceting-Houfe, 
and  to  pull  that  down,  and  therefore  is  not  a levying  of  War. 

The  Cafe  in  Print,  in  the  feednd  Anderfan,  66.  where  the  People  in 
Oxferdfiiire  con fpire  to  affcnible  together,  and  move  others  to  join  them, 
and  to  pull  down  Inclofurcs,  was  attended  with  this  Circumftance,  that 
it  was  a general  Intent;  and  when  they  were  got  togerher  them  Hives, 
they  K.Tfuadcd  others  to  loin  with  them  ; thev  confpired  to  go  to  fcvcral 
Gentlemen's  Houfes,  ana  to  take  Arms  and  ffories,  and  to  kill  feveial 
Gentlemen,  and  then  to  come  to  London ; ar.d  their  Intent  was  general, 
not  to  pull  down  any  particular  Inclofure,  but  all  of  them,  for  the  En- 
largement of  Highways  and  Commons,  and  fo  to  reform  thac  which  the 
Law  ought  to  do. 

So  in  the  fame  Book,  in  the  Cafe  of  the  Apprentices  of  London , z An- 
derfen , 4,  5.  For  reducing  the  Price  of  ViBueth  in  general,  they  agreed  to 
break  open  the  Prifons,  to  relcafe  fome  of  their  Companions,  and  to  go 
to  the  Lord-Mayor’s  Houfc,  and  to  kill  him,  and  burn  his  Houfe,  ar.d 
then  to  break  open  two  other  Houfes  near  the  Tower,  where  there  were 
Arms  for  three  hundred  Perfons : Then  to  difperfe  Libels,  and  to  per- 
fuadc  other  People  to  join  with  them. 

There  is  a later  Calc  in  my  Lord  Chief  Jufticc  Key  ling's  Reports,  which 
was  the  Intention  of  pulling  down  Bawdy-Houles ; there  they  took 
upon  themfclves  Regal  Authority,  and  would  not  take  the  Courfe  the 
Law  preferibed ; but,  my  Lord,  thofe  Cafes  are  attended  with  many 
worfe  Circumftances  than  this  is,  for  there  they  affcmblcd  with  Arms ; 
there  they  had  one  they  called  Captain  to  lead  them,  with  his  Sword 

drawn ; 
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Jrswn ; they  had  Aprons,  anti  fuch  things  nn  Staves,  which  they  called 
Stat'd.irJs  and  Colours,  and  in  a military  Way  they  marched,  and  did  pull 
down  l.veral  Houle-,  which  they  called  Bawdy-Houfes : That  Cafe  is 
irpt'iicJ  in  my  Lord  Ktyiing'i  Reports,  fd.  70,  and  was  adjudged  levying 
of  YY  ar,  becaufe  the  Intent  was  general,  and  becaufe  they  took  upon 
thcrofelvcs  to  do  that  which  is  the  Bufinefs  of  the  Queen,  and  the 
LnWt  of  the  Kingdom  only  to  do.  But,  my  Lord,  in  that  Cafe,  there 
are  two  Perfons  who  feem  ui  have  as  great  a Charge  of  Guilt  upon  them 
as  the  Prifoucr  at  rhe  Bar,  am]  were  difeharged  from  thofe  Indictments 
for  levying  YVar,  by  the  Opinion  of  all  the  Judges.  One  of  them  was 
louml  to  be  at  the  Meeting  where  the  Difeourfe  was  of  pulling  down  thefe 
Bawdy-Houfes,  that  is  llilliam  Grten , that  he  went  along  with  them, 
catling  up  his  Cap,  and  hallooing  with  a Staff  in  his  Hand  ; but  becaufe 
there  was  not  any  particular  A&  of  Force  found  to  be  committed  by  him, 
be  was  difeharged.  Another,  one  Bedell,  was  found  among  the  Mob,  and 
when  the  Guards  came  to  difpcrfc  them,  and  he  was  putfued  by  one  of 
the  King’s  Soldiers,  he  called  out  to  his  Fellows  to  Face-about,  and  not 
to  leave  him.  This  We  think  is  at  leaf!  as  ilrong  an  Evidence  againft 
them  as  has  been  given  againft  the  Prifoner  at  the  Bar,  and  yet  they  were 
both  difeharged  by  the  Opinion  of  all  the  Judges. 

L.  C.  J.  That  was  not  becaufe  of  a Defect  in  tire  Evidence,  but  the 
Imperfection  of  the  Verdict.  The  Jury  did  not  in  their  Verdict  cxprefsly 
find  that  they  were  aiJing  and  afiilting,  and  therefore  the  Court  could  not 
fupply  the  Defect  in  the  finding  of  the  Jury. 

Mr.  Darnell.  The  Cafe  in  my  Lord  fiejlinr  is  thus : “ The  Jury  find 

that  a great  Number  of  Pei  Ions,  to  the  Number  mentioned  in  the  In- 
“ diflmenr,  armed  as  in  the  Indictment,  did  meet  together  in  Cltrktnwtl- 
" Green,  in  the  County  of  Middlefex,  on  Pretence  of  breaking  open 

Piil  'i.;,  and  relcafing  Prifoners;  that  oneof  them,  who  had  a Half- 
“ Pike  in  his  Hand,  owned  himfclf  to  be  their  Captain  : Ilia  t they  came  fo 
<c  afieuibled  together,  to  a Place  there  cal  led  the  New-Prifon,  being  a puh- 
“ lick  Prifon  of  the  County  of  Middlefex , and  then  and  there  laid,  That 
“ they  came  te  Latch  for  Prifoners,  and  break  open  the  Piifon  Doors, 

44  and  let  out  four  Prifoners,  two  whereof  were  committed  thither  for 
“ Felony',  and  two  for  other  Offences  •,  and  that  they  being  charged  to 
44  depart,  replied.  They  had  been  Servants  long,  but  now  they  would  be 
“ Mailer® ; that  fome  being  taken,  they  cried.  One  die,  and  all  die: 

44  That  Latimer  was  iimonglt  them,  and  active  in  breaking  of  the  Prifon, 

**  and  was  with  the  reft  in  the  Prifon  after  it  was  broke  open.  And  that 
“ BedeH  was  there,  ami  being  pmTued  by  one  of  the  King’s  Soldiers, 
“ called  out  to  the  reft  of  the  Company  to  Face-about,  and  not  to  leave 
44  him.” 

My  Lord,  where  a Fact  is  found,  which  Fscl  is  an  aiding  and  aflifting, 
we  think  it  cannot  be  a Defeat  in  the  finding  of  the  Verditft,  that  he  did 
not  aid  and  aflift.  The  Facts  they  found,  were  only  Inftances  of  aiding 
and  aflifting,  and  if  thcle  lnlhnccs  will  be  fufficicnt,  then  the  Court  were 
as  fully  polleHed  of  them  as  they  are  now  upon  this  Evidence. 

My  Lord,  as  to  the  Fad!,  we  think  we  have  a very  good  Cafe  of  it. 
Wc  have  Proof,  every  Hour  of  the  Day  of  the  firft  of  March,  where  the 
Prifoner  was,  from  Morning  ’till  Night.  That  he  was  not  at  the  Con- 
sult, the  Night  before,  with  the  MoE,  I think,  is  not  pretended  on  the 
other  bide.  Un  the  Day  in  the  Jndi&ment,  we  {hull  Ihew  he  was,  from 
Eight  or  Nine  in  the  Morning*  in  the  Company  of  feveral  Perfons,  that 
•we  have  here,  until  about  Ten  at  Night,  or  later:  That  at  that  Hour, 
he  was  at  an  Alc-houfe  in  /Pater- Lane,  in  Fleet- Street,  where  a Gentle- 
man’s Servant  came  in,  and  told  the  Company  there  was  a Fire;  the 
Prifoner  ftarted  up,  and  thought  it  had  been  in  the  Houfc,  but  finding  it 
was  not,  he  went  into  the  Street ; there  it  was  reported,  that  Mr.  Burgefs’ s 
Meeting-Houfc  was  pull’d  down,  and  burnt.  In  about  an  Hour  after 
that,  lie  came  along  Fleet-Street,  and  at  Hercules -Pillars- Alley,  near  the 
Temple,  there  was  a Senipftrefs  ftanding  at  her  Door,  with  whom  the  Pri- 
foncr  ftay’d  talking  fome  Time,  and  whilft  they  were  together,  feveral 
People  came  by,  and  faid,  that  Burgefs’ s Meeting-Houl'e  was  quite  down, 
and  burnt:  From  thence  he  went  up  Chancery-Lane,  3nd  through  Lincoln  s- 
Inn- Fields,  to  fee  what  was  the  Matter,  and  found,  as  it  was  reported,  that 
it  was  all  burnt.  The  Mob  that  were  then  about  the  Fire,  laid  hold  of 
him,  and  ufed  him  as  they  did  all  other  People  that  came’  hv,  and  made 
him  pul!  off  his  Hat,  and  halloo,  High-Church  and  Sachcvertl ; if  not, 
they  mull  have  a knock  on  the  Pate.  When  they  found  he  was  much  in 
drink,  they  pulh’d  him  about,  and  faid,  He  thould  be  their  Captain  ; and 
then  they  halloo’d,  and  fclutcd  him  Captain;  but  nothing  of  this  came 
from  himfclf,  but  they  gathered  about  him,  and  there  their  Captain  was 
in  the  middle,  more  like  to  fuffer,  than  command.  My  Lord,  the  Evi- 
dence againft  him  don’t  pretend  to  charge  him  to  be  in  Drury-Lane , only 
that  he  went  that  way  with  them.  Now,  as  to  the  Intention,  which  they 
would  fuppofc  the  Prifoner  had,  of  pulling  down  all  the  Mceiing-Houfes, 

I -fay,  my  Lord,  a Man  would  not,  from  being  a Captain,  and  from  fo 
great  a Zeal  to  the  Caufe,  delert  his  Companions,  even  in  the  firft  In- 
ilance  in  which  he  could  ferve  them  : For  I fubmir  it.  Whether  there  is 
any  Evidence  that  he  was  in,  or  at  any  one  of  the  Meeting-Houfcs,  after 
the  Fire  in  Lincoln’s- Inn- Fields  ? And’  if  he  was  fo  forward,  as  the  Wit- 
nefies  feem  to  charge  him  to  have  been,  finely  he  would  have  gone  to 
Drury-Lane,  at  Icatt,  and  done  fome  Aci  of  his  Authority,  but  that  is  not 
proved.  And,  my  Lord,  of  our  Side,  we  (hall  prove,  that  he  did  not  go 
to  Drury-Lane,  but  that,  at  Twelve  o’Clock,  he  was  in  Bed,  at  his  own 
Houle  in  Lambeth ; fo  that  there  will  be  no  Time  to  fuppofc  him  Guilty 
of  doing  any  thing  after  his  entering  upon  his  Office,  but  only  that  he 
wenc  oft  as  loon  as  he  could. 

There  was  one  of  the  Witncffes,  my  Lord,  that  faid,  he  was  in  Lin- 
coln’s-Jnn-Fiehls  about  Eight  or  Nine  o’Clock,  and  faw  the  Prifoner  there  ; 
ndw  we  lhall  Ihcw,  that  ’till  half  an  Hour  after  Ten  he  was  engaged  in 
Company,  \n  Water- Lane  ; But  there  is  a Circumftance  in  our  Evidence, 
which,  we  think,  may  reconcile  that ; for  we  can  prove,  that  at  Dr.  Bur- 
grfs's  Mecting-Houfe  there  was  a Waterman,  in  his  Livery  and  Badge, 
who  was  bufy  in  pulling  down,  and  carrying  away  the  Materials,  but  the 
Prifoner  cannot  be  fuppofed  to  be  the  fame,  for  that  Perfon  wore  his  own 
Hair,  and  the  Prifoner  has  worn  a Wig  many  Years;  and,  my  Lord,  if 
my  lnftru&ions  are  true,  we  have  Perfons  that  knew  the  Prifoner  before. 
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that  will  take  it  on  their  Oaths,  that  it  was  not  Dammaree-,  if  fo,  then 
the  Witnefs  that  proves  him  to  bring  out  the  Branch,  wc  hop®,  will  be 
reconciled  by  this,  that  there  was  another  Man  in  the  fame  Habit  h is 
an  eafy  thing  for  a Boy,  in  a Crowd,  to  make  fuch  a Miftake  * for  that 
was  the  Rcafon  why  he  knew  it  to  be  Dammaree , becaufe  he  had  his  YVa- 
terman  s Coat  and  Badge  on  : That  Man  is  not  found  out,  but  we  hope 
we  fhail  not  ftand  in  his  Place. 

My  Lord,  another  Circumftance  wc  have  of  the  Innocence  of  the  Pri- 
foncr,  is,  that  the  next  Morning,  when  he  got  up,  he  wer.c  to  his  com- 
mon Bufincfs,  to  work  upon  one  of  the  Queen’s  Barges*  and  there,  1 think, 
he  was,  when  the  Mcffenger  came  to  take  him  ; he  was  not  under  the  Jcalfc 
Apprchenfion,  that  he  had  done  any  thing  that  wouIJ  make  hi.n  Guilty 
of  a Crime,  cfpccislly  fo  great  a one  as  this  he  is  charged  with  ; if  he  had, 
he  would  have  taken  fome  Care  of  himfclf;  but  hi;  Innocence  was  all  the 
Proteiftion  he  made  ufe  of.  We  hope  our  Evidence  will  fatisfy  yoiir 
Loidfhip  and  the  Jury,  that  fome  of  the  Witncffes  againft  him  were  mis- 
taken ; and  outs  will  Ihew,  that  he  withdrew  from  the  Fire  as  foon  as 
poffiblv  he  could  ; and  vve  fliall  call  fome  other  Witncffes  to  Ihew  that  he 
is  a Man  of  another  Character,  than  to  be  guilty  of  fuch  an  Offence. 
The  Gentlemen  of  the  other  Side  faid,  he  was  doubly  obliged  to  bear  Al- 
legiance to  Her  Majefty  ; we  own  it;  that  he  was  Her  Waterman ; that  he 
always  behaved  himfclf  dutifully  towards  Her  Majefty  ; that  on  orher 
Occafions  he  has  exprefs’d  his  Abhorrence  of  any  thing  of  this  Nature. 
My  Lord,  if  lie  is  of  a good  Character,  zealous  for  the  Government,  and 
has  always  exorcis'd  himfelf  fo,  no  Man,  that  is  of  that  Character,  can 
be  Guilty  of  fuch  a Crime,  than  which  there  can  be  none  greater,  to  raife 
War  againft  Her  Majefty  in  the  Bowels  of  the  Kingdom  ; and  theGreat- 
nefs  of  the  Charge  is  that  which,  we  hope,  will  make  your  Lordfliip 
and  the  Jury  require  the  more  cxadl  Proof.  We  will  call  our  Witncffes 
to  make  out  our  Cafe,  and  then  fubrnit  it  to  yourLordlhip  and  the  Jury. 

Then  Thomas  Allen  was  fworrt. 

Mr.  IVhittaker.  Do  you  know  Mr.  Dammaree  ? 

T.  Allen.  Yes. 

Mr.  Whittaker.  Was  he  with  you  the  Firft  of  March  laft  ? 

T.  Allen.  Yes.  7 

Mr.  IVhitlaker.  At  what  Time? 

T.  Allen.  About  Ten  o’Clock. 

Mr.  Whittaker.  On  what  Occafion  was  he  with  you  ? 

T.  Allen.  To  have  a ’Premice  out  of  Cbriji's-  Hotphal. 

Mr.  Whittaker.  Was  it  Ten  in  the  Morning,  of ‘in  the  Evening? 

T.  Allen,  lu  the  Morning.  6 

Mr.  Whittaker.  Kow  jong  did  you  ftay  together? 

T.  Allen.  ’Till  about  Twelve. 

Mr.  Whittaker.  Where  did  you  leave  him  ? 

T.  Allen.  At  a Publick  Houfe  in  Grey-Friars. 

Mr.  Whittaker.  Who  did  you  leave  him  in  Company  with? 

T.  Allen.  There  was  one  Wood,  that  went  nut  of  the  Houfc  with  him; 

Then  Stephen  Pink  wa-  /worn- 

Mr.  Udsittaker.  Do  you  know  Dammaree  ? 

S.  Pink.  Yes. 

Mr.  Whittaker.  Was  you  with  him  the  Firft  of  March  laft  ? 

S.  Pink.  Yes;  on  Ived^efday,  the  Firft  of  March  laft. 

Mr.  Whittaker.  About  what  Time  of  the  Day  did  he  come  to  you  ? 

S.  Pink.  About  Ten  of  the  Clock  in  the  Morning. 

Mr.  Whittaker.  How  long  did  he  continue  with  you? 

S.  Pink.  ’Till  between  Two  and  Three. 

Mr.  Whittaker.  What  Bufmefs  was  he  about  ? 

S.  Pink.  He  came  to  the  Flofpital,  on  Account  of  taking  a Boy  to 
be  his  Apprentice.  ° ’ 

Mr.  Whittaker.  What  Time  did  you  part  with  him  ? And  where? 

S.  Pink.  1 left  him  at  the  Cock  at  Atncn-Corr.tr , with  Mr.  Wood,  be- 
tween T wo  and  Three  o’CIock. 

Then  S.  Wood  was  /worn. 

Mr.  Whittaker.  Was  you  in  Company  with  Dammaree,  on  the  Frftof 
A/arch  laft  ? 

Wood.  I was  in  Company  with  him,  from  Nine  in  the  Morning  'till 
paftTen  at  Night. 

Mr.  Whittaker.  How  did  you  employ  yourfclves  all  that  while  ? 

Wood.  Wc  went  from  Houfe  to  Houfc;  we  were  drinking  from  one 
Friend's  Houfe  to  another. 

Mr.  Whittaker.  What  was  the  laft  Alc-houfe  you  was  at  with  him  ? 

Wood.  It  was  at  the  Bell,  in  Water-Lane. 

Mr.  Whittaker.  What  Time  was  it  when  you  was  there  ? 

Wood.  It  was  a Quarter  after  Ten. 

Mr.  Darnell.  From  the  Time  that  Pink  left  vou  at  Amen-Ccrntr,  was 
you  in  Company  with  him  ’till  a Quarter  after  "Fen  ! 

Wood.  Yes,  I was. 

Mr.  Darnell.  Was  he  not  out  of  your  Company  all  that  time  ? 

Wood.  No. 

Mr.  Darnell.  I fuppofc  you  was  not  idle  all  that  while;  Was  you 
drinking  ? 

Wood.  Yes;  we  were  drinking  all  that  time. 

Mr.  Whittaker.  What  News  had  you  about  a Fire  ? 

Wood.  There  was  one  John  Light,  a Poflillion,  came  in,  and  faid,  there 
was  a great  Fire,  and  all  the  Street  was  light.  Mr.  Dammaree  ftarts  up* 
fays  he,  I have  a Gentlewoman  in  the  Strand  that  is  my  Acquaintance,  I 
mull  go  and  aflift  her. 

Mr.  Whittaker.  Was  there  any  Talk  of  the  Fire  being  in  the  Strand ? 

Wood.  Yes,  in  the  Strand. 

Mr.  Darnell.  Who  told  you  it  was  there  ? 

Wood.  It  was  John  Light. 

Mr.  Darnell.  What  did  Dammaree  do  then  ? 

Wood.  He  faid,  he  muft  aflift  the  Gentlewoman. 

Mr.  Darnell.  What  time  did  you  come  out  of  the  Alc-houfe  ? 

Wood.  It  was  not  half  an  Hour  after  Ten. 

Mr.  Darnell.  Did  you  come  out  of  the  Ale-houfc  with  him  ? 

Wood.  Yes:  * 
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Mr.  Darnell.  Did  you  flop any  where ? 

Wood.  No  where,  as  L know  of.  He  was  at? emfJe-Bar,  making  way 
to  the  Gentlewoman,  and  the  Crowd  forced  him  up  Sheer-Lane,  into 
Lincoln' s-hm-F'ulds ; and  when  they  faw  his  Badge,  they  faid.  Damn  ye, 
you  are  the  Queen's  Waterman,  you  lhall  go  with  us. 

Mr.  Whittaker.  Give  an  Account  of  what  parted  when  he  was  there. 

Woo d.  I faw  him  ftand  againft  the  dead  Wall,  and  they  took  hold  of 
him,  and  faid.  Damn  ye,  you  arc  the  Queen’s  Waterman,  you  fliall  go 
with  us,  or  we  will  tear  you  in  Pieces. 

Mr.  IVhittakcr.  Did  he  go  willingly  ? Or  what  did  he  fay  ? 

Wood.  He  faid,  God  bids  the  Queen,  Gentlemen,  I'll  do  any  Thing 
you  would  have  me,  don’t  knock  me  cm  the  Head. 

Mr.  IVhiUukcr.  Whereabout  was  this  ? 

Wood.  It  was,  I think,  juft  by  the  Street  they  call  Duie-Jlreet. 

Mr.  Att.  Gen.  You  fay  you  was  with  him  all  this  while,  and  came  along 

with  him,  and  at  Duke-jlreet , vou  fay 

Wood.  At  Duie-Jlreet , I think  they  call  it,  as  you  goto  Turn-SuU, juft 
at  the  Wicket,  as  you  go  through  Lincoln  s-Inn. 

Mr.  Alt.  Gen.  Where  did  they  lay  hold  of  him  ? 

Wood.  Juft  at  Lincoln's- Inn-Gate. 

Air.  Att.  Gen.  But  I thought  he  had  been  pulled  by  the  Mob  at 
Temple-Bar  ? 

Wood.  Wc  were  going  to  the  Gentlewoman’s  Houfc. 

Mr.  Att.  Gen  Why,  1 thought  flic  lived  in  the  Strand ; Was  Lincoln  s- 
Inn- Fields  the  W ay  to  the  Strand ? 

Wood.  The  Multitude  of  People  forced  him  from  Fleet-Street  up  Sheer- 
Lane. 

Air.  Att.  Gen.  Where  did  you  meet  them  at  firft  ? 

Wood.  He  was  going  through  Temple-Bar  to  the  Strand , and  they  faid. 
Here  is  the  Fire ; fo  we  turned  up  the  Lane : 1 here  was  no  palling  thro’ 
to  the  Strand,  there  was  fifth  a Crowd.  | 

Air.  Att.  Gen.  But  you  found  no  Crowd  afterwards,  I fuppofe.  Was 
the  Prefs  fo  great  at  Temple-Bar  that  you  was  forced  up  Sheer-Lane? 

Wood.  Yes.  . 

Mr.  Att.  Gtn.  You  did  not  touch  the  Ground  all  the  while,  did  you  r 
Wood.  I faw  them  force  him  all  the  Time. 

Mr.  Att.  Gen.  Did  they  force  you  too  ? 

Wood.  No,  I went  along. 

Mr.  Att.  Gen.  Was  you  forced  up  from  Temple-Bar  to  Lincoln'  s-Inn-Gate  ? 
Wood.  Forced  ? No,  Sir. 

Mr.  dtt.  Gen.  Why,  he  is  as  big  a Man  as  you,  how  came  they  to 
force  him,  and  not  you  ? 

Weed.  He  was  taken  hold  of  by  the  Mob  in  Duke-Street. 

Air.  Att.  G n.  Now  you  fay,  the  firft  Time  he  was  touched  by  them 
was  at  Duke- Street-,  can  you  fay  you  was  forced  from  Temple-  Bar  to  Lin- 
eoln'  s-lnn-Fieldt  ? 

Wood.  Yes,  we  were  forced  by  Violence. 

Air.  Att.  Gen.  Was  you  forced  for  one? 

Wood.  Yes,  wc  were  forced  among  the  Crowd  of  People. 

Mr.  Juft  ice  Tracy.  You  fay  you  was  carried  in  the  Crowd  from  Temple- 
Bar  ; How  far  was  you  carried  ? 

Wood.  To  Duke-Street. 

Mr.  Juftice  Tracy.  Where  is  Duke-Strcct  ? 

Wood.  It  is  behind  Lincoln's- Inn  ; you  go  through  a little  Wicket ; it  is 
where  the  Shopkeepers  are. 

Mr.  Sol.  Gen.  Where  is  this  which  you  call  Duke-Street  ? 

Wood.  I am  not  well  acquainted  with  the  Streets. 

Mr.  Sol.  Gen.  How  came  you  then  to  call  it  Duke-Street  ? 

Wood.  They  tell  me  it  is  called  fo : It  is  a narrow  Street,  juft  behind 
Lincoln’s- Inn.  When  you  come  through  the  Wicket,  you  muft  turn 
of  the  Right  Hand  logo  to  Turn-Stile. 

L.  C.  J.  You  fay  you  went  to  Temple-Bar  to  go  into  the  Strand,  and 
then  you  met  fo  great  a Prefs,  that  you  could  not  go  through.  Where 
did  you  go  then  ? 

Wood.  1 went  up  Sheer-Lane. 

L.  C.  7.  Did  the  Crowd  force  you  up  ? — Wood.  Y es. 

L.  C.  J.  Did  all  that  Crowd  that  you  met  at  Tethple-Bar  go  up  Sheer- 

Latte  ? 

Wood.  Some  went  one  Way,  and  fome  another. 

L.  C.  y.  Which  Side  of  Fleet-Street  was  you  when  you  went  to  Tem- 
ple-Bar ? 

Wood.  On  the  Side  next  the  Temple. 

L.  C.  J.  Then  how  came  you  tocrofs  the  Street,  when  there  was  fuch 
a Crowd  you  could  not  get  along? 

Wood.  They  forced  us  along. 

L.C.J.  I afk  you,  if  there  was  fuch  a Crowd,  that  you  could  not  get 
through.  How  could  you  get  crofs  the  Street  to  Sheer-Lane  ? 

Wood.  They  all  went  that  way. 

L.  C.  'J.  Then  you  fay,  that  all  that  Crowd  that  filled  up  the  Street, 
fo  as  tohinderyour  palling  into  the  Strand,  were  all  received  into  Sheer- 
Lane  : When  you  was  got  up  into  Sheer-Lane , where  did  the  Crowd  carry 
you  then  ? 

Wood.  Into  Lincoln’s- Inn. 

L.  C.  y.  When  you  was  in  the  Square,  Where  did  you  go  then  ? Did 
he  Crowd  carry  you  through  the  Wicket  ? 

Wood.  They  forced  as  hard  as  ever  they  could  force. 

L.  C.  J.  Then  you  fay,  when  you  was  in  the  open  Square,  you  could 
not  avoiil  being  carried  by  the  Crowd  through  the  Wicket.  Confidcr 
what  you  fay,  you  are  on  your  Oath.  How  could  you,  when  you  was  in 
the  Square,  be  forced  by  the  Crowd  through  the  Wicket?  In  the  next 
Place,  Where  did  you  get  out  from  the  Crowd,  when  you  was  got  thro’ 
the  Wicket  ? How  did  you  get  from  the  Crowd  ? 

Wood.  1 came  down  Lincoln’ s-lnn,  into  Sheer-Lane ; there  is  a way  that 
goes  backwards,  behind  theHoufcs:  I went  away,  and  left  them  all. 

L-  C.  J.  When  you  left  them,  where  was  Dammaree? 

Wood.  They  forced  him  to  the  Fire. 

L.  C.  y.  Where  did  they  lay  hold  of  him  ? 

Wood.  It  was  at  the  dead  Wall  g Duke- Street. 

L.  C.  J.  Is  that  between  the  wicket  and  the  Fields? 

Wood.  Yes,  it  is  oppofite  to  the  Wicket. 

L.  C.  y.  I afk.  Was  it  between  the  Wicket  and  the  Fields  1 
Wood.  Yes,  it  was. 

L-  C.  y.  I thought  you  had  not  gone  at  all  of  the  Right  Hand  towards 
he  Fields,  but  that  you  turned  down  towards  Sheer-Lone. 
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Wood.  No,  there  was  no  getting  that  Way,  I went  down  into  Chan- 
cery-Lane. 

L.  C.  y.  Now  tell  me.  Which  Way  did  you  get  into  Chancery-Lane, 
if  you  were  at  the  Backfide  of  Lincoln's- Inn,  and  did  not  go  into  the 
Fields?  Is  not  the  other  Way  the  Way  to  Sheer-Lane  ? 

Mr.  Sol.  Gen.  How  could  you  get  into  Chancery-Lone , without  going 
by  Sheer-Lane , or  into  Holhorn  ? 

Wood.  I went  the  Back. way. 

Air.  Sd.  Gen.  Then  tell  us  which  Way  did  you  go. 

Wood.  1 turned  on  the  Left-hand. 

Mr.  Sol.  Gen.  Where  was  you  Handing  when  you  turned  ? 

Wood.  Juft  at  the  Wicket. 

Mr.  Sol.  Gen.  Did  you  go  no  further? — Wood.  No,  no  further. 

Mr.  Sol.  Gen.  Then  how  could  you  fee  the  Mob  lay  hold  of  him  at  the 
dead  Wall  ? Pray  tell  us  wbete,  and  in  what  Manner  you  got  from  the 
Mob  to  go  Heme  ? 

Wood.  1 came  down  into  Fleet-Street. 

Air.  Sii.  Gen.  Where  did  you  come  into  Fleet-Street  ? 

Wood.  Juft  againft  the  lower  Temple-Gate. 

Air.  Sol.  Gen.  Which  do  you  call  the  lower  Temple-Gate , that  next  to 
the  Bar,  or  the  other? 

Wood.  1 mean  that  next  to  Fleet-Bridge. 

L.  C.  J.  At  that  Time  might  not  Dammaree  and  you  have  gone  away  I 
into  Chancery-Lane,  or  where  you  would  ? 

Wood.  No,  they  took  hold  of  him. 

L.  C.  'J.  Lf  they  feized  him  in  that  place,  whither  did  they  take  him  ? 
what  did  they  do  with  him  ? 

Wood.  They  took  hold  of  him,  and  pulled  him,  and  hauled  and  forced 
him  by  Violence. 

L.C.y.  Well,  did  you  fee  him  afterwards?  Did  he  not  go  along  with 
you  r 

Wood.  No,  when  I faw  they  laid  hold  on  him,  I left  him. 

L.  C.  y.  Then  you  faw  nothing  of  what  parted  in  the  Fields  ? 

Wood.  No;  nothing  of  that. 

L.  C.  J.  Now  you  have  been  telling  us  that  it  was  a Quarter  after  Ten 
when  you  parted  from  the  Belt,  in  Water-Lane  : How  came  you  to  be  fo 
exa£t  as  to  the  Time  ? How  could  you,  that  had  been  drinking  twelve 
Hours,  be  able  to  tell  to  a Quarter  of  an  Hour  what  Time  it  was?  | 
What  fay  you  to  it  l— No  An/wer. 

Mr.  Whittaker.  Do  you  know  the  Names  of  the  Streets  about  Lituolu's- 
Inn? 

Wood.  I know  the  Street  again. 

L.C.y.  He  hasdeferibed  the  Streets  fufficiently;  no  Advantage  muil 
be  taken  of  his  miftaking  the  Name. 

L.  C.  Baton.  You  fpeakef  fomc  that  took  hold  of  him  ; whereabout  was 
that  ? 

Wood.  Ac  Duke-Street,  behind  Lincoln  s-Inn  Wicket. 

L.  C.  Baron.  You  faid,  as  l'oon  as  they  laid  Hands  on  him,  you  left 
him:  Was  it  fo  Or  not  ? — Wood.  Yes. 

L.  C.  Baron.  Then  you  fay  no  more  ; you  faw  no  more  what  was  done 
by  him,  or  with  him,  after  that. — No  Anjwer. 

Then  F ucard  was  /worn. 

Mr.  Whittaker.  Did  you  fee  Mr.  Dammaree  on  the  firft  of  Alarch  laft  ? 
Fucard.  1 keep  the  Bell  Alehoufe  in  Water-Lane ; he  came  to  my  Houle 
about  Two,  and  ftaid  there  till  half  an  Hour  after  Ten. 

Mr.  Whittaker.  Arc  you  lure  of  that? — Fucard.  I am  lure  of  it. 

L.C.y.  Was  he  full  of  Drink  then  ? — Fucard.  Yes,  fullofDrink. 

Mr.  Darnell.  Do  you  remember  that  any  gave  an  Account  of  a Fire  in 
the  Strand  ? 

Fucard.  I knew  nothing  of  that. 

Mr.  Darnell.  Do  you  know  on  what  Occafion  he  went  away  ? 

Fucard.  He  went  on  no  Occafion  that  1 know  of,  but  being  in  Drink. 

Mr.  Darnell.  Did  you  hear  any  Thing  of  a Fire  ? — Fucard.  Nothing. 
Mr.  Att.  Gen.  Where  do  you  live  ? 

Fucard.  At  the  Bell,  in  Water-Lane. 

Air.  Att.  Gtn.  What  Countryman  are  you  l— Fucard.  A German. 

Air.  Att.  Gen.  Did  you  take  any  Account  when  he  went  away  ? 

Fucard.  Yes,  about  half  an  Hour  after  Ten. 

Air.  Att.  Gen.  How  came  you  to  take  fo  particular  Notice  of  the  Time? 
Fucard.  I can’t  tell  how  it  came. 

Mr.  Sol.  Gen.  Did  Nobody  come  in  and  tell  of  a Fire  ? 

Fucard.  I heard  nothing  of  it. 

Then  Charles  Bilhop  was  /worn. 

Mr.  IVhittakrr . Was  you  with  Dammaree  the  firil  of  March  laft? 

C.  Bijlsop.  Yes. 

Mr.  Whittaker.  How  long  did  youftay  with  him  ? 

C.  Bijlsop.  ’Till  half  an  Hour  after  1 en. 

Mr.  Whittaker.  Did  any  body  bring  any  Account  of  e Fire  ? 

C Bijhop.  Yes,  our  Portillion. 

Mr.  Whittaker.  What  was  done  then  ? 

C.  Bijlsop.  Wc  (laid  an  Hour  after  that. 

Mr.  Darnell.  When  was  it  that  they  brought  the  News  of  the  Fire  ? 

C.  Bijhop.  It  was  half  an  Hour  after  Eight,  or  Nine. 

Mr.  Darn/ll.  Pray  give  an  Account  what  parted  after  ? 

C.  Bijhop.  Wc  had  a Pound  of  Saufages,  and  fraoaked  a Pipe. 

Mr.  Whittaker.  When  he  went  away,  on  what  Occafion  did  he  fay  he 
would  go  ? 

C.  Bijhop.  He  faid  nothing  of  the  Fire,  but  parted  from  me,  and  was 
much  in  Drink. 

Mr.  Darnell.  How  long  did  he  flay  after  the  Talk  of  the  Fire  ? 

C.  Bijhop.  About  an  Hour. 

Mr.  Darnell.  Did  you  leave  him  there,  or  did  he  leave  you  ? 

C.  Bijhop.  He  left  me  ; I ftaid  a while  after,  and  I faw  him  afterwards 
in  Fleet-Strut  talking  with  a Woman. 

Mr.  Darnell.  Whereabout  was  that  ? 

C.  Bijhop.  Juft  by  the  Green-Dragon  Tavern. 

Mr.  Darnell.  Did  you  fpeak  with  them  there  ? 

C.  Bijhop.  No  j he  was  fo  much  in  Drink,  that  I did  not  care  to  fpeak 
with  him. . 

Mr.  Juftice  Tracy.  Was  Wood  with  him  then  ? 

C.  Bijhop.  No ; 1 did  not  fee  him. 

L.  C.  J.  Did  Wood  go  with  him  from  vou  ? 

C.  Bijlsop.  Yes. 
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L.  C.  J ■ Dn  you  remember  that  when  the  News  was  brought,  he  faid 
there  w a Gentlewoman  in  the  Strand  that  he  mult  take  Care  of  ? 

C.  Bsftnp.  No;  1 do  not  remember  it. 

Mr,  Darnell.  Our  Intent  in  calling  this  Witncfs,  is  to  fbcw  that  he  was 
st  tnst  Houle  till  half  an  Hour  after  Ten. 

L.  C.  J.  He  fays,  the  News  was  brought  at  half  an  Hour  after  Eight 
or  Nine,  and  that  they  parted  half  an  Hour  after  Ten  ; and  when  he  is 
sited  h"w  long  they  llaid  after  the  News,  he  fays,  about  an  Hour. 

L.  u.  Baron.  How  long  did  you  fit  after  the  News  of  the  Fire? 

C-  Bijhop.  I can't  exactly  tell  j but  we  flaid  'till  half  an  Hour  afterTen. 

L.  C.  Boren.  When  you  law  him  at  the  Tavern  Door,  was  IV mi  with 
him  f — C.  BiAtp.  No. 

L.  C.  Boron.  Fray,  what  time  was  it  yon  faw  him  there  ? 

C.  biftitp.  It  was  about  three  Quarters  afterTen. 

Tien  John  Light  tuas /worn. 

Mr.  Whittaker.  Was  you  at  the  Bill  Alehoufe  the  Firft  of  March  lalt, 
w ith  Daer.marut — J.  Light.  Yes,  I came  in  there. 

Mi.  Whittaker.  At  wh.it  time  of  Night  ? 

J.  Lght.  Between  Eight  and  NineVCIock. 

iVlr.  Whittaker.  What  Account  did  you  bring  of  a Fire  ? 

J.  Light.  I brought  in  the  News. 

Mr.  IVbiUuktr.  flow  long  did  you  tarry  with  him  after  that? 
y.  Light.  I did  not  urry  at  all  j I came  in  for  a Pint  of  Drink,  and 
went  away. 

Mr.  Whittaker,  Was  you  not  in  his  Company  after  that? 
y.  Light.  1 came  into  the  Houfe  before  they  went  away. 

Mr.  Whittaker.  What  rinse  of  Night  was  it  when  you  came  in  the  fc- 
cond  time? — J.  Light.  About  Tex.  o'clock. 

Mr.  JVhitluktT.  How  long  did  they  Hay  after  that  ? 

J.  Light.  'Till  between  Ten  and  Eleven. 

Then  Ward  was  /worn. 

Mr.  Whittaker,  Did  you  fee  Dominant  the  Firft  of  March , at  Night? 

Ward.  Yes. 

Mr.  Whittaker.  What  time  of  Night  was  it  ? 

Ward.  Half  an  Hour  after  Ten. 

Mr.  Whittaker.  Where  did  you  fee  him  ? 

Ward.  1 left  him  at  this  Gentlewoman's  Shop. 

Mr .Whittaker,  Where  does  Ihc  live  f — Ward.  In  Fleet-Street. 

.Mr.  Whittaker,  in  what  Condition  was  he  when  you  faw  him  there? 
Ward  He  was  drunk. 

Mr  Whittaker.  Did  you  fee  him  do  any  thing  indecent  ? 

Ward.  Yes,  he  reeled  about,  and  afked  what  is  the  matter?  We  told 
him  there  was  a Di'iurbsncc  ; lays  he,  I hear  there  is  a Fite. 

Mr.  Whittaker.  What  did  he  do  after  that? — Word.  I left  him  there. 
Mr.  Whittaker.  Was  any  body  with  him? 

Ward.  No,  none  but  him  ft  If. 

Mr.  Darned,  How  Jong  before  had  the  Fire  been  ? 

1 Va'd.  A long  time;  there  were  forty  People  had  come  and  faid,  that 
all  the  lniidr  of  the  Meeting  was  burned. 

Mr.  Darnell.  How  long  before  that  ? 

Ward.  I believe  it  might  be  an  Hour  before  ; about  Eight  o’Clock  ; 1 
was  going  into  the  City,  I faw  a great  many  People,  and  they  had  the 
two  Irons  that  bore  up  the  T op  of  the  Pulpit : What  is  the  Matter,  faid 
1 : W hy,  fay  they,  thofe  Men  have  the  Bars  that  kept  up  the  Top  of 
Mr.  Bingtji’s  Pulpit;  and  1 knew  them  to  be  thofe  Bars,  for  I have  feen 
them  often. 

Mr.  Darnell.  Where  was  it  that  you  faw  them  ? 

Ward.  It  was  at  St.  Bride’s  Church. 

Mr.  Darnell.  You  fay  the  Fire  had  been  an  Hour  before  you  faw  him 
ill  F Let- St  net  ? 

Ward.  Yes, 

L.  C.  Baron.  Who  told  you  they  were  the  Bars  ? 

Ward.  The  People  that  flock’d  after  them. 

Thm  Mrs,  Giles  was  fusorn. 

Mr.  Whittaker.  Do  you  remember  the  Night  that  this  Difturbancc  was, 
that  you  faw  Mr.  Dammam? — Mrs.  Giles.  I faw  him,  I believe,  about 
a Quarter  after  Ten  ; lie  flood  and  talked  with  me. 

Mr.  Whittaker.  How  long  did  he  flay  ? 

Mrs.  Giles.  Above  a Quarter  of  an  Hour. 

Mr.  Whittaker.  How  do  you  know  it  was  that  time  ? 

Mrs.  Giles.  After  lie  was  gone,  1 did  but  lock  up  my  Doors,  and  go 
up  Stairs,  and  it  flruck  Eleven. 

Mr  .Whittaker.  What  Condition  was  he  in  ?— -Mrs.  Giles.  Very  drunk. 
Mr.  Whittaker.  How  long  hail  the  Fire  been  before  that  ? 

Mrs.  Giles.  Along  time,  lome  Hours:  The  People  that  went  along, 
faid,  they  had  burnt  rile  lufide  of  the  Meeting.  About  Eight  o'Clock 
they  were  burning  it.  and  about  Ten  o'Clock  they  faid  it  was  all  burnt. 

Mr.  Juft-  Tray.  Did  you  hear  him  talk  of  any  Fire  at  a Friend’s 
Houfe  in  the  Strand  ? 

Mrs.  Giles.  He  faid  nothing  of  that,  but  afked  me  if  there  was  not  a 
File;  I laid  there  was  a Fire  in  Lincoln’s- Inn-Fields. 

Air.  Sol.  Gen.  Was  any  body  with  him  ? 

Mrs.  Cites.  Ncbody  but  bimfelf. 

Mr.  Att.  Gen.  Was  you  acquainted  with  him  ? 

Mrs.  Giles.  I never  Jaw  him  before,  that  I know. 

Air.  Att.  Gen.  Then  you  was  an  utter  Stranger  to  him  ? How  came  he 
to  be  talking  with  you  ? — Mrs.  Giles.  1 was  Banding  at  the  Door  with 
feme  others^  and  be  came  to  us. 

Air.  Att.  Gen,  Did  become  to  you  nn  any  Bufinefs? 

Mrs.  Giles.  He  came  as  he  was  walking  along,  and  afked  me.  What 
was  the  nutter  > 

Air.  An.  Gen.  Had  not  you  been  afked  that  Queftion  by  a great  many 
fcejoie  ?-— Mrs.  Giles.  By  a great  many. 

Ai> . An.  Gen.  D<-  you  remember  who  afked  you  the  Queftion  before 
him  ? — Mrs.  Giles.  No. 

Air.  Alt.  Gen.  Then  how  came  you  to  take  more  Notice  of  him  than 
cf  others  :har  alkcd  the  fame  Queftion  ? 

Vet,  via. 


( 234  1 

Mrs.  Giles.  Becaufe  he  flood  a great  while,  and  talked,  and  had  the 
Queen's  Coat  on  ; He  was  very  fuddled,  and  flood  and  talked  with  me, 
and  that  made  me  take  notice  of  him. 

Mr.  Att.  G.-n.  How  came  you  to  be  fubpccna'd  ? 

Mrs.  GAes.  Becaufe  I had  faid  ro  fevcral  Gentlewomen,  tliat  there  was 
fuch  an  one  taken  up ; they  faid  he  was  pulling  down  the  Meeting- 
Houfe : I faid  it  was  impoflible,  for  that  he  was  with  me  at  that  time, 
and  came  from  the  City-wards,  and  that  made  me  inquire  into  it. 

Mr.  Att.  Gin.  Then  you  was  lent  to  him,  was  you  ? 

Mrs.  Giles.  No;  I did  not  go,  but  a Gentlewoman  in  Arundil-Stnet, 
one  Mrs.  Pinkney  i id  : I know  nothing  of  him  : But  becaufe  I thought  he 
could  not  be  the  Man,  I was  willing  to  clear  him  if  l could. 

Mr.  Whittaker.  How  long  have  you  lived  where  you  now  do  ? 

Mrs.  Giles.  I have  lived  there  twenty  Years. 

Mr.  Sol.  Gen.  What  did  you  talk  about  ? He  could  not  be  a Quarter  of 
an  Hour  afking  that  Queftion. 

Mrs.  Giles  No ; but  a great  many  came  by,  and  afked.  Who  are  you 
for  ? and  what  arc  you  f And  he  faid,  Y ou  may  fee  who  I am  for  ; 1 am 
for  the  Que*-n. 

Mr.  Sol,  Gen.  Then  he  did  not  talk  with  you  fo  long  ? 

Mrs.  Giles.  I was  a:  the  Door  all  the  time,  and  he  talked  with  me  and 
others. 

Datum.  I defire  to  afk  her,  whether  I laid  any  thing  of  a Nurfc-Cbild  ? 
Mrs.  Giles.  He  faid  he  had  nurfed  my  Lord  Mayors  Children. 

Mr\Att.  Gen.  What  clfcdid  you  talk  of? 

I Mrs.  Giles.  I advifed  him  to  go  home ; and  I turn’d  about  and  went  in, 
and  he  faid.  Good  iMght,  Miftrefs; 

L.  C.  Bonn.  Did  he  talk  fenlibly  ? 

Mrs.  Giles.  He  talked  as  if  he  was  drunk. 

L.  C.  Baron.  He  gave  an  Account  you  fay  of  nurfing  Children  ; IIow 
came  that  ? 

Mrs.  Giles.  I faid  to  him,  I wiflied  my  Lord  Mayor  would  fend  out 
the  Guards  to  quell  the  Mob:  Says  he,  1 nurfed  his  Children  ; that  was 
the  Occafion  of  It. 

Mr.  Darnell.  Did  he  fay  any  thing  of  any  other  Nurfe-Children  ? 

Mrs.  Giles.  Yes ; he  find  he  nurfed  Sir  Richard Hoes Ps  ; Did  you  nurfe 
them,  faid  1 ? Yes,  fays  he,  we  did  at  home. 

Mr.  Att.  Gen.  Arc  you  fure  that  is  the  Man  ? 

Mrs.  Giles.  Yes ; for  1 went  to  A cwgate  to  fee  him. 

Mr.  Thotnfon.  How  came  you  to  remember  the  Time  fo  exaQIy  ? 

Mrs.  Giles.  Bicaufc  I had  flood  at  the  Door  fo  long,  and  heard  ll  veral 
go  bv,  and  lay,  'twas  fuch  an  Hour. 

Mr.  UTihtaker.  How  near  do  you  live  from  St.  Dunjlasi’%  Clock  ? 

Mrs-  Giles.  J uft  over-agai nft  it. 

Mr.  Whittaker.  We  will  now  call  fome  Witncfles,  to  fhew  that  he  was 
under  Force  and  Conftraint. 

Then  Air.  Cummins  was  /worn. 

Mr.  Darftell.  Do  you  remember  that  you  faw  Damniarer  the  Night  that 
the  Diilurbance  was  at  the  Mccting-Houfe  ? 

Cummins.  My  Lord,  1 don’t  know  the  Man  ; but  I did  fee  a Man  with 
the  Queen’s  Coat  and  Badge;  I keep  a Shop  in  Lincoln’ s-Iisu- Fields,  and 
a Houfe  in  TurnJUte:  I being  robbed  there  loine  time  before,  1 went  be- 
tween the  two  Shops  to  fee  they  did  me  no  harm : I fent  my  Servant  to  Bed, 
and  going  to  fee  if  he  was  there,  1 did  not  find  him;  but  going  back  again 
by  the  Fire,  the  Mob  cry’d,  Huzza,  Satheverel.  I thinking  of  the  lfoy, 
did  not  mind  to  pull  off  my  Hat,  and  they  ftruck  me  over  my  Head,  and 
then  I was  forced  to  halloo  as  they  did.  I met  my  Boy  prcfcntly,  and 
fent  him  to  Bed  : I went  away  immediately,  and  by  the  Fire  I fa'w  that 
Man,  and  fome  People  had  him  by  the  Shoulders,  and  tbruft  him  about, 
fume  one  way,  and  fome  another  : Sometimes  he  was  at  a diftancc  from 
the  Fire,  and  fometimes  very  near  it ; but  he  Icemed  asif  hecouldnotftand. 
Mr.  Darnell.  What  time  of  Night  was  this  ? 

Cumin.  As  near  as  1 can  guefs,  it  was  about  Eleven  o’Clock. 

Mr.  Darnell.  Did  you  fee  the  Mob  lay  Hands  on  him  ? 

Cnmrn.  I faw  them  pufh  him  from  Hand  to  Hand,  and  I could  compare 
him  to  nothing  but  a Dog  in  a Ring,  they  toiled  him  tip  and  down  ; but 
1 tion’t  know  the  Man,  but  only  by  the  Coat. 

Mr.  Darnell.  Do  you  rake  it  the  Mob  made  them felves  merry  with  him; 
or,  that  he  aided  them  ? 

Cumm.  I cau’t  be  a Judge  of  that  Matter? 

Air.  Att.  Gen.  What  time  did  you  fhut  up  your  Shop  ? 

Cumm.  I fhut  it  up,  as  near  as  I can  guefs,  at  Seven  o’Clock,  becaufe 
there  was  a great  Mob:  My  next  Neighbour  would  not  keep  open  any 
longer  ; fo  wefbur  up  our  bhopr. 

Mr.  Att.  Gen.  What  time  did  you  fend  your  Servant  to  Bed  ? 

Cumm.  I fent  him  out  about  three  Quarters  after  Ten,  or  more,  and  I 
run  down  after  him. 

Air.  Att.  Gen.  How  long  was  it  after  you  fent  him  away,  that  you  went 
to  look  after  him  ? 

Cumm.  1 went prcfentlv  after  him  ; I got  to  the  Shop  before  him. 

Air.. Sol.  Gen.  Were  noi  other  People  pufhed  about  bcfides  him  ? 

Cumm.  1 faw  Nobody  pufhed  about  but  him  that  had  the  Queen’s  Cloth 
on  ; I did  not  flay,  but  made  all  the  hafle  1 could  away. 

1..  C.  y.  Are  you  furc  the  Prifoncr  is  the  Man  you  fpeak  cf? 

Cumm.  No. 

L.  C.  J.  Do  you  believe  it  is  he  ? — Cumm.  I can’t  tell  ; I can’t  take 
upon  me  to  fay,  for  it  was  a Man  with  the  Queen’s  Cloth  on, 

L.  C.y.  W hereabout  did  you  lee  him? 

Cumm.  I was  coming  up  the  dead  Wall  under  Lincoln's- Inn  Garden  to 
fee  for  my  Servant,  and  at  the  lower  End,  juft  by  the  Shops,  there  was  a 
great  Number  of  People  made  a Ring,  like  that  where  they  play  at  Cud- 
gels : He  was  in  the  middle  of  them,  and  they  fhov’d  him  about  from  er.s 
to  another ; I met  immediately  with  my  Boy,  and  I took  him  a Box  on 
the  Ear. 

L.  C.y.  1 only  want  to  know  the  Place  where  you  faw  him. 

Cumtn.  In  Lincoln’s- Inn- F‘ elds,  within  the  Rails,  under  Lincoln  i- Inn 
Garden,  towards  Portugal- Row ; 1 believe  it  might  ba  fevcu  or  tight 
Yards  within  the  Rails. 

H ft  Damns. 
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Damm.  My  Lo:J,  this  Shirt  which  1 have  on  now,  was 
Then  Mary  Reading  was /worn, 

Mr,  l f Fii tinker . Was  you  near  this  Fire  ? 

M.  R ailing.  My  Lord,  I heard  there  was  a great  Fire,  fo  I went  out, 
and  f.'\v  a great  Light  ; 1 faw  one  of  our  Neighbours  ; fays  (he,  Where  is 
this  hire  ? I laid,  I heard  it  was  in  Lincoln  s-lnn- Fields  ; at  that,  fays  fhe, 
mv  Brother  was  here  juft  now,  I wifli  he  is  not  gone  to  it.  She  afked  me 
to  go  along  with  her;  we  went  into  Lincoln j- Inn- Fields,  and  faw  the 
Fire.  As  we  flood  there,  I law  a Sconce  brought,  and  thrown  into  the 
Fire.  I faw  a little  lhort  Man,  a black  Man,  in  black  Hair,  carry  the 
Sconce  round  the  Fire  three  times. 

Mr.  Whittaker.  WhatDrcfs  was  he  jn  ? 

M.  Reading.  I could  not  fee  what  Drefs  ; I faw  he  was  in  Waterman’s 
Cloaths,  but  1 could  not  fee  the  Colour ; but  that  is  not  the  Man. 

Mr.  Darnell.  Is  that  the  Man  ? 

Jf.  Reading.  No ; he  was  a little  fhort  Man  in  his  own  Hair. 

Mr.  Darnell.  Was  there  any  more  than  one  Sconce  thrown  in  ? 

Jit.  Reading.  I faw  no  more. 

L.  C.  7.  You  could  not  fay  what  Colour  his  Cloaths  were;  and  can 

you  fay  that  this  was  not  the  Man  ? M.  Reading.  Yes. 

Mr.  Darnell.  Did  you  fee  any  thing  more  ? 

M.  Reading.  When  1 came  away,  the  Fire  was  pretty  well  burnt,  3nd 
coming  along,  we  met  with  a Waterman;  fays  the  Woman  that  was 
with  me,  Lord  blcfs  me  ! Here  is  one  of  the  Queen’s  Watermen.  What 
have  you  to  fay  to  the  Queen’s  Waterman  ? fays  he:  Nothing,  faid  (he  : 
But  God  blefs  the  Queen,  and  her  Waterman  too.  Says  he.  You  are  a 
jolly  Girl,  and  I will  kifs  you. 

L.  C.  7-  Whereabouts  aid  you  meet  that  Waterman  ? 

M.  Reading . As  we  were  going  from  the  Fire,  we  met  him  going  up  to 
it ; and  this  is  the  Man  that  we  met  going  towards  the  Fire  when  we 
came  from  it. 

L.  C.  J.  Was  that  before  or  after  the  burning  the  Sconce  r 

M.  Reading.  It  was  afterwards. 

L.  C.y.  How  long  was  it  after  ? 

M.  Reading.  I can  lafely  take  my  Oath,  it  was  Half  an  Hour. 

L.  C.  7.  Was  any  thing  thrown  into  the  Fire  after  that  Man  came  ? 

M.  Reading.  I never  went  thither  after  it. 

Mr.  Alt.  Gen.  Where  do  you  live  ? 

M.  Reading.  In  St.  Andrews  Street,  near  the  Seven  Dials. 

Mr.  An.  Gen.  Did  you  ever  fee  him  before  ? — M.  Reading.  Never  before. 

L.  C.  "j.  Where  was  you  going  when  you  met  him  ? 

M,  Reading.  I was  going  homewards,  towards  Great  Queen- Street,  and 
1 met  him  coming  towards  the  Fire. 

L.  C.  7.  Was  there  at  that  time  any  Fire  in  Drury-Lone? 

M.  Reading.  They  were  pulling  down  the  Meecing-Houfe  in  Drury- 
Late. 

L.  C.y.  Then  you  met  him  coming  from  Queen- Street,  a little  time 
after  that  they  had’  begun  to  pull  down  the  Houfc  in  Drury-Lane ; and 
about  half  an  Hour  after  the  Branch  was  thrown  into  the  Fire  in  Lincoln' s- 
Inn- Fields  ? M.  Reading.  Yes,  it  was. 

L.  C.  Baron.  Did  you  fee  that  he  was  in  Drink  ? 

M.  Reading.  I believe  he  was  ; for  the  Woman  he  tiffed  faid,  he  fmelt 
flrong  of  Liquor. 

Mr.  Att.  Gen.  How  long  was  this  after  the  Sconce  was  thrown  in  ? 

AI.  Reading.  It  was  about  half  an  Hour ; I believe  rather  more  than  lefs. 
Then  Ifabel  Prince  was  [worn. 

Mr.  Whittaker.  Was  you  at  the  Fire  in  Lincoln' t-hm- Fields  the  firft  of 

March  laft,  at  Night? /.  Prime.  Yes. 

Mr.  Whittaker.  Do  you  remember  who  it  was  that  carried  the  Brafs 
Sconce  ? 

/.  Prince.  Sir,  I went  to  the  Fire,  becaufc  I have  a Brother  lives  by 
there,  and  was  afraid  that  he  might  come  to  fomc  Damage.  As  I was  go- 
ing, there  was  a vaft  Crowd,  and  a great  Ring  ; and  in  that  Ring,  as  I 
could  lee  between  them,  I faw  a little  Man  with  black  Hair,  very 
fhort ; he  carried  the  Sconce  three  times  round  the  Fire,  and  then  threw 
it  in. 

Mr.  Whittaker.  What  Sort  of  Man  do  you  fay  he  was  ? 

J.  Prince.  He  was  a black  Man,  a fhort  Man  with  his  own  Hair. 

Mr!  Whittaker.  Is  that  he  ? 1.  Prime.  No. 

Mr.  Whittaker.  Was  he  in  a Waterman’s  Habit  ? 

I.  Prince.  Yes  ; but  I can’t  fay  he  had  a Badge. 

L.  C.  'J.  Was  you  with  the  laft  Witnefs  ? 1.  Prince.  Yes. 

L.  C.j.  How  near  was  you  to  the  Fire  when  you  faw  him  carry  it 
round  ? 

I.  Prime.  As  near  as  I could  get  for  the  Crowd,  I believe  as  near  as 
that  Place.  [ Pointing  to  the  other  Side  the  Court.]  1 could  not  go  any 
nearer,  for  the  Fire  was  vullly  hot. 

L.  C.  y.  Was  there  any  Crowd  there  ? 

I.  Prince.  Yes,  a great  one  ; but  l was  of  the  Outfide  of  the  Ring. 

L.  C.  ‘J.  Then  if  he  W3S  a little  Man,  and  you  arc  no  tall  Woman, 
and  "you  were  of  the  Outfide  of  the  Ring,  how  could  you  fee  him  ? 

I.  Prime.  Becaufc  I looked  through  under  their  Arms  as  they  paffed 
along:  The  Crowd  was  ftill  going  to  fetch  Fire,  fo  that  they  many  times 
abated,  and  came  again. 

L.  C.  Y’ou  fay  you  diftinguifhed  his  Hair  to  be  black ; what  Colour 
was  his  Coat? 

J.  Prince.  I can’t  well  tell ; but  I believe  it  was  either  grey  or  black. 

L.  C.  y.  Had  he  any  Badge  ? /•  Prime.  I believe  he  had. 

L.  C.  J.  Where  was  it  ?. 1.  Prince.  I faw  it  upon  his  Arm. 

Mr.  Whittaker.  Was  the  Crowd  gteater  about  the  Fire  at  fome  times 
than  others  ? 

I.  Prinee.  Yes,  the  Crowd  abated  ; fome  went  to  Holism,  and  fome  to 
the  Right,  and  fome  to  the  Left. 

L.  C.  J.  The  laft  Witnefs  faid,  the  Fire  was  burnt  to  a Coal. 

1.  Prime.  Yes,  the  Fire  was  burnt  to  a Coal  ; and  as  1 was  going 
home,  I met  this  Man:  Says  I,  There  goes  the  Queen’s  Waterman: 
Says  he.  What  have  you  to  fay  to  the  Queen’s  Waterman  ? Nothing, 
fays  I,  but  God  bid's  the  Queen,  and  het  Waterman  too.  And  then  he 
gave  me  a Kifs,  and  there  we  parted. 


L.  C.  y.  I take  Notice  of  thar  Expreilion,  That  you  faid,  there  goe, 
the  Queen’s  Wateiman  : Had  you  heard  any  Talk  btfore  of  the  Queen* 
Waterman  f 

I.  Prince.  No  ; but  I heard  that  the  Guards  were  coming. 

L.  C.y.  You  did  not  take  the  Waterman  for  one  of  the  Guards,  did  ye? 

1.  Prince.  No. 

L.  C.  y.  But  had  you  heard  any  one  fpcak  of  the  Waterman  before  ? 

I.  Prime.  No. 

L.  C.  Baron.  Where  did  you  meet  him,  when  you  had  that  Favour 

from  him  ? 1.  Prime.  Within  the  Rails  ; he  was  going  to  the  Fire, 

and  I was  going  from  it. 

L.  C.  Baron,  Whence  did  he  come  ? 

I.  Prince.  1 think  either  from  the  Corner,  by  the  Duke  of  Nnucajlle's,  or 
from  Clare-Market ; I don’t  know  which,  for  I met  him  within  the  Rails. 

Then  Rowland  Walker  was  /worn. 

Mr.  Whittaker.  Did  you  fee  Dammaree  the  firft  of  March  laft  ? 

R.  Walker.  Yes. 

Mr.  Whittaker.  At  what  time? 

R.  Walker.  At  half  an  Hour  after  eleven. 

Mr.  Whittaker.  Where  did  you  fee  him  ? 

R.  Walker.  At  Strand-Bridge , I carried  him  in  my  Boat. 

Mr.  TVhittaker.  Where  did  you  carry  him  ? 

R.  Walker.  Crofs  the  Water. 

Mr.  Darnell.  Did  you  obferve  any  Clock  ftrike? 

R.  Walker.  Yes ; Somerfet-Houfc  Clock  (truck  two  Quarters  paft  eleven 
before  be  came  into  my  Boat. 

Mr.  Darnell.  Where  did  you  carry  him  ? 

R.  Walker.  To  Mar  fir's  Caufeway. 

Mr.  Darnell.  Does  he  live  there  ? — R.  Walker.  Yet,  juft  by. 

Mr.  Darnell.  Did  you  fee  him  home? 

R.  Walker.  No ; 1 helped  him  out  of  the  Boat ; but  I did  not  go  home 
with  him. 

Air.  Att.  Gen.  Was  you  d«  fired  to  take  Notice  what  o’Clock  it  was  ? 

R.  Walker.  No  ; but  I was  in  my  Boat  waiting,  and  heard  the  Quar- 
ters ftrike. 

Mr.  An.  Gen.  You  fay  it  ftruck  the  Quarters ; how  many  Strokes  de- 
notes it? R.  Walker.  Two. 

Mr.  Att.  Get u Then  you  did  not  hear  what  the  Clock  ilfelf  ftruck  ? 

R.  Walker.  Yes;  I heard  the  Clock  ftrike  eleven  before  he  came  down. 

Mr.  Darnell.  What  Hour  did  the  Clock  ftrike,  before  it  ftruck  the  two 
Quarters  ? 

R.  Walker.  The  great  Clock  ftruck  eleven,  and  I fat  in  my  Boat  and 
fmoaked  a Pipe,  and  at  the  fecond  Stroke  alter  eleven  I cook  him  into 
my  Boat. 

L.  C.  Baron.  What  Condition  was  he  in  ? 

R.  Walker.  Very  much  in  Drink. 

Then  He  ft  or  Hales  was  [worn. 

Mr.  Whittaker.  Did  you  fee  Mr.  Dammaree  the  firft  of  March  laft,  at 
Night? — H.  Hales:  Yes. 

Mr.  Whittaker.  Ac  what  time? — H.  Hales.  A little  after  eleven. 

Mr.  I Vhittaker.  At  what  Place  did  you  ice  him  ? 

H.  Hales.  At  the  Maypole,  in  the  Strand. 

Mr.  Whittaker.  Which  Way  was  he  going  ? H.  Hales.  I was  com- 

ing out  of  Fleet-Street,  and  he  was  going  the  other  Way. 

L.  C.  y.  Which  Way  was  you  going  ’ ” " 

of  Fleet-Street  home,  where  I live. 

L.  C.  y.  Where  do  you  live? 

FI.  Hales.  Over-agaiiift  Somerfet-Houfe. 

L.  C.  y.  Where  did  you  meet  him  ? — H.  Hales.  I met  him  by  tint  Maypole: 

L.  C.  y.  What  Place  did  you  come  from  ? 

H.  Hales.  I came  out  of  New-Street. 

L.  C.  y.  Which  Way  do  you  apprehend  he  had  come  ? 

H.  Hales.  I did  not  aflt  him  ; but  he  was  in  the  Strand,  going  along 
towards  Temple-Bar. 

L.  C.y.  Whereabouts  in  the  Strand? — H.  Hales.  On  the  other  Side 
the  Maypole,  going  towards  Strand-Bridge. 

L.  C.  J.  What  o’Clock  was  it  then  ? — H.  Hales.  A little  after  eleven, 

Mr.  Att.  Gen.  What  o’Clock  do  you  take  it  to  be  now  ? 

H.  Hales.  What  o’Clock  ! Why,  ’tis  paft  one. 

Mr.  Sol.  Gen.  Which  Side  of  Drury-Lane  was  it  you  (aw  him  ? 

H.  Hales.  On  this  Side  Drury-Lane. 

Then  Harbins  was  [worn. 

Mr.  Whittaker.  Did  you  meet  the  Prifoner  at  the  Bar  on  the  firft  of 
March  laft  ; and  at  what  time  ? 

Harbins.  I met  him  in  the  Strand,  as  I was  going  home  tumy  Lodging 
about  eleven  o’Clock  : He  was  ill  Drink,  and  I faid  ro  the  Gentlewoman 
with  me,  Pray,  have  a Care  of  the  Man,  for  he  is  in  Dtink. 

Mr.  Att.  Gen.  Whereabouts  did  you  meet  him  ? 

Harbins.  1 met  him  about  three  Doors  from  the  Swan  Tavern. 

Mr.  Whitaker.  Mv  Lord,  we  will  call  lbmc  Witncffcs  to  his  Repu- 
tation, to  ftjew  how  he  has  all  along  demeaned  himfclf. 

Then  John  Michaelmas  was  fiworn. 

Mr.  Writ  taker.  Do  you  know  the  Prifoner  at  the  Bar  ? 

y.  ATs.haelrr.as.  Yes. 

Mr.  Whittaker.  Do  you  live  in  the  fame  Parifh  ? — J.  ATichaelmas.  Yes. 

Mr.  Whittaker.  What  are  you  there? 

7.  Michaelmas.  The  Church-warden. 

Mr.  Whittaker.  What  Behaviour  is  he  of? 

T.  Michaelmas.  Of  very  good  Behaviour. 

Mr.  Whittaker.  Is  he  difaffeifted  to  the  Queen  and  Government? 

7.  Michaelmas.  I believe  no  Man  better  affected. 

Mr.  Whittaker.  Did  you  ever  hear  him  talk  difrcfpe&fully  of  the  Queen 
or  Government  ? 

y.  Michaelmas.  No;  quite  otherwife  : In  February  laft  he  came  to  me, 
and  afked  me.  Do  you  hear  what  a Noife  this  Mob  makes  ? Yes,  (aid  I ; 
I am  forry  for  it ; and  I am  forry  too,  fays  he : They  fay  the  Queen  is 
aggrieved  at  it,  and  it  troubles  me  to  think  of  it. 

Mr.  Whittaker.  At  any  times  when  there  has  been  publick  Rejoicings 
for  any  V i&ories,  how  has  he  behaved  himfclf  ? 

y.  Michaelmas, 


—H,  Hales.  I was  going  out 
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J.  Michaelmas.  The  moll  forward  Man  in  them. 

L.  C.  7.  1;  he  a fober  Man  ? — J.  APschaelmas.  Yes* 

L.  C.  j.  Does  he  ulc  to  drink  ? 
y.  Michaelmas.  I have  feen  him  in  Drink. 

L.  C.  J.  What  kind  a Man  is  he  then  ? 

J.  Auchaelmas.  A quiet  Temper  ; not  at  all  quarrelfome,  but  a fawn- 
ing, loving  Temper. 

L.  C.  y.  Did  you  ever  hear  him  talk  about  the  Meeting- Hou fes  ? 
y.  Mickaeemas.  No. 

L.  C.  y . I afk  that  Queftion,  bccaufc  there  has  been  a grofs  Miftake 
fpread  abroad  as  if  they  were  ferving  the  Queen,  when  they  made  that 
Buttle  ; that  is  a Miftake  that  has  gone  abroad. 

L.  C.  y.  Did  you  ever  hear  him  f3y  any  thing  of  Dr.  Sachcvtrtl  ? 
y.  Michaelmas.  Yes. 

L.  C.  J.  What  did  he  fay  of  him  ? 

y.  Michaelmas.  He  (aid , he  wilhed  the  Sermon  had  never  been  preached, 
or  printed  ; and  then  this  Trouble  had  not  been. 

Mr.  Whittaker.  Did  you  fee  him  after  this  ? 
y.  Michaelmas.  Yes,  I faw  him  the  next  Day  at  Noon. 

Mr.  Alt.  Gen.  Had  you  any  Difcourfe  about  the  Mccting-Houfcs  ? 
y.  Michaelmas.  No,  none  at  all. 

Mr.  Darnell.  Where  did  you  fee  him  the  next  Day,  and  at  what  Time? 
y.  Michaelmas.  At  Twelve  o’CIock  I faw  him  pafs  by  my  Door. 

Mr.  77 <omJon.  You  have  convcrfcd  with  him  : Did  you  never  hear  him 
oive  his  Opinion  of  the  DifTenters,  and  the  Mccting-Houfcs  ? 
y,  Michaelmas.  No  ; never. 

Then  Mr.  Pottingcr  was (warn. 

Mr.  Darnell.  How  long  have  vou  known  Mr.  Dammarte  ? 

Mr.  Pot  tinker.  I have  known  him  eighteen  or  nineteen  Years. 

Mr.  Darnell.  Do  you  take  him  to  be  diiaffcclcd  to  the  Government  ? 
Mr.  Pet  finger.  No;  not  in  my  Opinion. 

Mr.  Darnell.  When  you  convcrfcd  with  him,  how  has  he  declared 
himfelf  ? 


Mr.  Pottingcr.  Always  for  the  Government  as  much  as  any  Man  in 
jur  Parilb,  and  I believe  has  been  as  fcrviccablc  as  any  Man  in  getting 
Men  to  ferve  the  Queen  when  he  was  Matter  of  the  Company. 

L.  C.  y.  What  are  vou  ? 

Mr.  Pottingcr . I call  myfelf  a Timber-Merchant. 

L.  C.  y.  Then  I fuppofc  you  have  not  had  much  Converfation  with  a 
Waterman  ? 

Mr.  Pottingcr.  Not  a great  deal. 

Then  Mr.  Moor  was  J worn . 

Mr.  Whittaker.  How  long  have  you  known  Mr.  Dammaree  ? 

Moor.  I have  known  him  above  thirty  Years. 

Mr.  IVhittaktr.  What  Character  has  he  had  ? 

Mr.  Moor.  An  honeft,  civil  Man,  and  as  good  a Neighbour  as  can  be. 

Mr.  Whittaker.  How  has  he  carried  himfelf  to  the  Queen  and  Govern- 
ment ? 

Moor.  I never  heard  him  fay  a Word  againft  the  Queen,  or  Govern- 
ment, but  was  always  willing  to  ferve  the  Queen  ; and  particularly  when 
he  was  Mailer  of  the  Company,  in  fending  Men  into  the  Service. 

Mr.  IVhittaktr.  How  did  he  behave  himfelf  in  that  ? 

Aloor.  He  did  great  Service  to  the  Queen. 

Mr.  Whittaker.  Were  there  a great  many  Men  taken  up  by  him  ? 

Moor.  He  took  up  a great  many  Men. 

Then  John  Hatfield  was  J 'worn . 

Mr.  Whittaker.  How  long  have  you  known  the  Prifoner  at  the  Bar  ? 

y.  Plat ficlil.  Almoft  twenty  Years. 

Mr.  Whittaker.  How  is  he  with  refpeff  to  his  Principles  towards  the 
Government  ? 

y.  Hatfield.  I never  knew  any  III  by  him  : I never  heard  but  he  was 
honeft,  careful  Man  : I never  heard  but  that  he  lov'd  the  Queen. 

L.  C.  y.  As  to  the  Matter  of  his  Reputation,  I think  it  is  pretty  well 
eftabliflied,  and  they  fay  nothing  againft  it. 

Mr.  Att.  Gen.  Wc  come  to  try  the  Man  for  this  Fact  only,  and  have 

nothing  to  fay  to  any  former  Tranfaaions. 

Mr.  Whittaker.  My  Lord,  wc  will  call  no  more  Witnefics,  unlcfs  the 
Queen’s  Counfel  give  Occafion  in  their  Reply.  Wc  think  wc  have  proved 
that  he  was  not  a free  Agent,  but  tinder  the  utmoft  Force.  Wc  hope  wc 
have  made  it  appear  to  the  SatisfaSion  of  your  Lordlhip,  and  of  the  Ju- 
ry, that  this  Man,  though  he  had  the  Misfortune  to  be  prefent  when  thefe 
Tumults  and  Diforders  were,  yet  he  had  no  Share  that  was  criminal  in 

Gentlemen , You  will  remember  that  though  one  Perfon  did  fwcar  that 
he  carried  the  Sconce  in  Proceffion,  yet  wc  have  proved  that  in  point 
of  Time  it  was  imnoflible  he  (bould  be  there,  and  that  there  was  another 
Perfon  that  did  it.  * As  to  the  other  Witncfies,  they  take  upon  them  to 
lay  that  he  did  halloo  with  the  Mob;  wetnuft  appeal  to  you,  the  Gentle- 
men of  the  yurv,  and  don’t  doubt  but  you  have  taken  Notice  of  what  has 
been  fworn,  that  he  was  under  a Force  ; and  when  he  was  in  ^ Con- 
dition, and  in  fear  of  fuch  a tumultuous  Aficmbly,  if  to  fave  himfelf  he 
did  lb  far  comply  with  them,  that  will  not  make  him  guilty  of  Trca- 

fon,  and  levying  War  againft  the  Queen. 

I mult  oblerve  as  to  Urrel,  that  Witncfs  that  feems  to  affe.fl  us  moft, 
and  carries  us  fo  far  as  towards  Drwy-lxme,  he  does  not  pretend  to  give 
an  Account  of  any  thing  that  concerns  us  precedent  to  that.  Now  if  this 
Man  was  got  into  fuch  a Tumult  as  this,  and  he  did  go  along  with  them  a 
little  wav,  and  they  cannot  fhew  that  he  aded  any  thing  afterwards,  there 
will  be  no  Reafon  to  think  him  guilty  of  any  Crime,  at  kail,  not  of  levy- 
ing War,  and  fo  not  of  High-Treafon.  Wc  hope  we  (hall  ftand  fair  in 
the  Opinion  of  the  Jury,  that  he  was  not  a voluntary  or  free  Agent  in 
thefe  Diforders  : But  if  we  (hould  be  fo  unfortunate  as  to  be  thought  other- 
wife,  yet  wc  inuft  iitftft,  that  that  Point  which  the  Queen’s  Counfel  infill 
on,  to  wit.  That  the  Fad  attempted  to  be  proved  on  the  Prifoner  is 
levying  a War,  is  not  yet  fu  fettled  a Point,  bu  t maydeferve  a further  and 
deliberate  Confideration.  I am  fcnfible  there  is  one  Cafe  of  the  London 


Apprentices,  which  was  in  iting  Charles  the  Second’s  Time  ; there  was  x 
Rcfolution,  that  that  Fad  was  levying  of  War,  and  fo  H gh-Trcaion  ; 
but  I cannot  but  obferve  one  thing  that  my  Lord  ChlcfBaion  Hale,  who 
can  never  be  fpokc  of  but  with  the  greateft  Etteecn  that  may  be,  in  the 
very  Cafe  mentioned,  that  he  differs  with  the  other  Judges,  3nd  that  he 
was  of  Opinion  that  that  Fad  was  not  levying  War,  and  he  grounded  his 
Opinion  upon  that  which  we  think  was  great  Rcaibn,  and  that  is  the  Sta- 
tute primo  Alarits  1.  Cap.  12.  It  is  not  printed  at  large  in  Kettle,  but  it 
is  in  RaJlalT,  and  on  View  of  that  Ad,  his  Opinion  is  well  iuftified, 
for  that  Ad  of  Parliament  Ihcws,  that  all  the  levcral  Fads  for  which  the 
Apprentices,  in  King  Charles  the  Second’s  Time,  were  indided,  as  re- 
ported in  Keyling’s  Reports,  all  the  levcral  Circum fiances,  that  are  in  that 
Cafe,  were  not  looked  upon  then  to  be  High-Treafon.  But  even  in  that 
Queen’s  Time,  who  had  juft  Reafon  to  be  very  apprchcnftve  of  Tumults 
and  Wars,  is  this  Statute  made,  to  make  the  Adors  in  fuch  Tumults 
guilty  of  Felony  : And  if  fuch  Tumults  did  amount  to  levying  War,  and 
was  High-Treafon,  it  is  ftrange.  That  the  Parliament  lhould  make  fo 
unnccclTary  a Statute  as  this,  primo  Afariet.  And  before  Queen  Eliza- 
beth's Time,  no  one  can  give  an  Inftance,  that  a Tumult  of  thisNature  was 
looked  upon,  or  adjudged  as  levying  of  War.  That  it  was  not  fo  before 
the  Statute  of  13  Eliz.  is  plain,  becaufc  that  Statute  feems  to  be  made  on 
purpofc  tofliew  it  was  not  a capital  Offence,  and  that  fuch  Tumults  had 
not  been  adjudged  levying  War,  and  fo  not  Treafon,  before  that  .Statute 
of  the  13th  of  Queen  Elizabeth ; and  for  that  very  Purpofc,  and  to  pre- 
vent fuch  Riots  and  Tumults,  was  that  very  Statute  made  : And  the  Pro- 
vifion  made  by  this  Statute  of  Queen  Elizabeth,  which  was  a temporary 
Law,  was  the  Reafon  of  the  Re  fid  ut  on  in  the  Earl  of  Ejpx'%  Cafe,  and 
that  Statute  made  his  Infurrcdion  be  adjudged  levying  War  and  High- 
Treafon,  and  fhews  that  it  was  neccffary  to  have  another  Acl  beftdes  the 
25  Edw. III.  to  make  fuch  Tumults  and  Riots  Treafon. 

The  Cafe  in  Keyiing’s  Reports,  of  Mejfitngtr,  and  the  others,  fuppofing 
it  to  be  Law,  will  not  warrant  the  adjudging  this  Caf.-  to  be  Treafon, 
in  regard  there  appears  to  be  many  Circum  fiances  in  thole  Cafes  in  Key- 
lings  Reports , which  are  not  proved  in  this  Cafe  now  before  your  Lor  J- 
Ihip.  But  I mud  needs  fay,  the  Prifoner  at  the  Bar  has  had  (o  little  Care 
taken  of  him,  that  1 had  no  Notice  of  this  ’till  Eight  o’CIock  lafi  Night, 
and  have  not  had  Time  to  look  into  the  Cafes,  and  to  be  able  to  difeharge 
mv  Duty  to  my  Client  as  I ought ; but  I am  fure,  the  Gentlemen  that 
appear  for  the  Queen  have  fo  much  Candour,  that  they  will  not  deiirc 
any  thing  in  this  Man’s  Cafe,  but  what  {hall  be  a Precedent  in  all  future 
Cafes ; therefore  I (hall  (late  the  Calcs  reiv’d  upon  for  the  Authority 
of  the. Rcfolution  in  Ktfiing's  Reports,  as  well  as  1 can,  upon  this  fltorc 
Notice.  The  firft  Cafe  is  in  2 Andtrfon,  fol.  5.  it  was  the  Cafe  of  the  Ap- 
prentices of  London  and  Southwark  : They  aflcmblc  together  upon  a form- 
ed Defign,  concerted  and  contrived  amongft  them  before,  to  break  open 
the  Priions,  to  kill  the  Lord-Mayor,  to  burn  his  Houfe,  and  tofeize  fomc 
Arms  in  Houfes  near  the  Tower  of  London.  They  had  a Trumpet  before 
them,  and  a Flag  difplaycd  with  them,  and  that  was  adjudged  to  be  le- 
vying War,  within  the  13  Eliz.  1 mutt  obferve,  that  this  was  an  Opinion 
not  given  in  Court,  nor  upon  a fpccial  Vcrdid,  but  given  privately,  and 
not  otherwife ; fo  that  wc  think  the  Authority  in  that  Cafe  will  not  weigh 
very  much,  though  all  the  fubfequent  Calcs  in  Pofdiam's  Reports,  and 
Kryiing's  Reports,  arc  built  on  the  Authority  of  this  Cafe,  and  yet  the 
Judges  in  this  Cafe,  in  Anderfcn’s  Reports,  rely  for  that  Opinion  on  the 
Statute  of  13  Eliz.  and  that  Statute  was  on  very  great  Reafon  made  to 
prevent  the  ill  Dcfiens  then  on  Foot  by  the  Roman  Catholics.  There  were 
many  Roman  Catholic! s then  began  openly  to  (hew  their  Avcrfion  to  the 
Reformation  in  general,  and  it  was  then,  for  the  Prcfervation  of  that  good 
Queen  and  her  Government,  thought  neccllary  to  enlarge  the  25th  of 
Edw.  III.  and  alfo  to  make  the  Defign  to  levy  War  High-Treafon 
during  her  Life  only,  fo  that  that  Cafe,  in  2 Andtrfon , v/as  notrcfolvcd  on 
the  25th  of  Edw.  III.  but  on  the  13th  of  Elizabeth. 


Defign  of  the  Earl  to  have  Affiftancv  from 
the  City,  and  by  Force  to  remove  his  Enemies  from  the  Queen,  and  with 
armed  Force  to  go  to  the  Queen’s  Palace,  and  to  her  Perfon,  and  an  ac- 
tual Rifing  and  Appearing  in  Arms  accordingly.  This  was  confpiring 
the  Death  of  the  Queen,  and  levying  War  in  the  moft  notorious  Manner  ; 
and  this  was  one  of  the  Cafes  relied  on  in  AhJfenger'sCzic  : But  here,  in 
the  Cafe  now  before  your  Lordlhip,  there  is  no  one  Circumftancc  refem- 
blingthc  Earl  of  EJfiex's  Cafe.  There  is  one  Rcfolution  in  that  Cafe  ap- 
plicable to  ours,  and  that  is  the  Rcfolution  of  the  Judges,  in  the  Latl  of 
Mix's  Cafe,  that  where  People  by  Accident  came  among,  and  were  in 
Company  with  the  Earl  of  EJJex,  and  his  Adherents,  and  afterwarJs  de- 
parted upon  Proclamation  made,  they  (hould  not  be  guilty  of  the  Trea- 
fon. In  the  Cafe  before  your  Lordlhip,  it  appears,  thePrifouer  came  there 
by  Accident;  and  wchave  (hewn  bj>  Witnefles,  he  quickly  left  thefe  dif- 
orderly  People. 

Another  Calc  relied  on  in  Keyling's  Reports,  is,  that  in  Crake  Car.  the 
Cafe  of  the  People  that  befet  Lambeth  Houfe ; that  was  a moft  uujuftifiabie 
Act,  done  in  Dcfpite,  and  in  the  utmoft  Contempt  of  the  Crown  and  Re- 
gal Dignity,  and  with  an  armed  Force  with  Drums,  and  an  armed  Mul- 
titude ; and  the  Rcfolution  in  that  Cafe,  will  be  no  Warrant  for  the  ad- 
judging this  Cafe  of  the  Prifoner  Treafon,  fuppofing  wc  (hould  not  be  fo 
happy  as  to  have  our  Witnefics  believed,  that  we  were  brought  in  by 
Force  ; for,  in  our  Cafe,  here  are  no  Drums,  nothing  refcmbling  War 
but  only  a tumultuous  Rabble. 

The  Cafe  of  Bradjhaw  an d Burton,  in  Popharn's  Reports,  122,  is  whol- 
ly built  upon,  and  abfolutcly  depends  on  the  Authority  of  the  Cafe  in 
2d  Aider  fen ; and  yet  in  the  Cafe  of  Bradjhaw  and  Burton,  there  was 
a previous  Agreement,  to  go  from  Houfe  to  Houfe,  and  10  pull  down 
all  Inclofures.  It  is  true,  that  the  putting  this  Agreement  in  Execu- 
tion accordingly,  is  refolved  to  be  High-Treafon.  We  think,  that  th.t 
Agreement,  and  Rifing  according  to  it,  is  more  than  appears  in  this 
Cafe  of  the  Prifoner  at  the  Bar  ; and  befides,  it  is  a Rcfolution  in  the 
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•^gth  Year  of  Queen  Elizabeth,  whin  the  Statute  of  the  13  Eli z.  was  in  | 
Force,  and  depends  on  the  Authority  of  the  Cafe  1 have  mentioned  in  j 
2d  jfnderftn's  Reports  ; and  in  our  Cafe  there  is  no  Proof  that  wc  knew 
any  Thing  of  this  tumultuous  Meeting,  but  that  by  Accident  wc  fell  among  ' 
them.  We  hope,  that  if  the  Jury  (hall  think  there  is  any  Colour  to  be- 
lieve, that  we  have  not  anfwcred  by  our  Witnefles  (whole  Credit  is  not 
queflioned)  the  Evidence  produced  againft  the  Prifoncr,  dial  this  Point 
may  be  rrferved  to  us  ; for  we  apprehend,  that  it  is  no:  fettled,  that  this 
Cafe  of  MtJJtngir,  and  the  others  in  Keyling's  Reports,  is  Law  : But  fup- 
pofrng  it  fliould  be  Law,  yet  wc  hope  it  will  not  affeil  us ; for  it  goes  upon 
a previous  Agreement,  and  all  there  were  Partakers  of  it,  and  willing, 
and  outrageous  A$ors  in  it,  and  knew  of  the  Defign  b*iorc  executed  : 
And  there  was  this  Circuraftancc,  that  when  the  Captain  of  the  Guards 
cam*  to  appeafe  them,  they  afktd  if  it  was  the  Duke  of  York ; and  when 
they  apprehended  it  was  the  Duke  of  York,  they  called  out.  That  they 
cared  net  for  the  Guards,  and  that  they  would  come  and  pull  down  mite- 
hall:  So  that,  by  thefe  Declarations,  it  is  plain,  the  King  and  his  Autho- 
rity were  aimed  at.  Bui  in  this  Cafe  of  ours,  there  is  nothing  of  relifting 
Authority  charged  on  this  Man,  but  that  he  came  by  Accident,  and  acted 
only  by  Conllnunt  and  Force,  when  unhappily  amongft  a diforderly Mul- 
titude : Therefore,  my  Lord,  on  the  whole  Matter,  in  regard  we  do, 
with  Submifliun,  think,  that  the  Law  is  not  fettled  by  the  Rcfolutions  in 
Key  ling’s  Reports,  but  that  a Review  thereof  maybe  admitted,  and  in 
regard  wc  think  our  Cafe  is  far  difierent,  and  a much  better  than  any  of 
the  former  Cafes,  which  have  bet  n looked  upon  or  eftcemed  as  levying 
War,  we  hope,  that  in  cafe  the  Jury  fhould  think  we  are  guilty  of  any 
criminal  Adi,  that  whether  fuch  A fib  be  levying  of  War,  or  no,  Ihall  re- 
ceive a further,  and  more  deliberate  Determination.  1 fhall  therefore 
take  up  no  more  of  your  Lordlhip’s  Time. 

Mr.  Darnell.  My  Lord,  the  firll  Time  I heard  from  the  Prifoncr  relating 
to  this  Caufe,  was  laft  Night  late  ; and  mull  own  my  Opinion  to  be,  that 
a longer  Time  is  nccellary  to  encounter  the  Authority  of  the  Report  of  my 
Lord  Keyling.  But,  my  Lord,  without  disputing  the  Authority  of  that 
Book,  wc  mull  lay,  this  Calc  comes  far  fltort  of  that  Refolution ; for 
there  was  a plain  Hoftility,  a Captain,  with  a Sword  diawn.  Colours, 
two  Meetings  toconfult,  and  a Refolution  taken,  a refilling  and  wound- 
ing the  Conftablc,  and  ftriking  the  Officer  of  the  Guards,  and  their 
Intention  to  pull  down  Bawdy-Houfes,  which  might  be  any  Hotife  they 
thought  fit  to  call  fo.  As  for  the  Cafe  of  Oxfordjhire,  it  is  plain,  there 
was  an  arming  them fclves,  they  had  put  on  Armour  to  adf  offcnflvcly, 
as  well  as  dcfcnfively  ; they  propofed  to  come  to  London,  and  to  have  others 
join  with  them,  and  that  Calc  was  adjudged  High-Treafon.  For  the 
general  Intention  to  pull  down  Inclofurcs  : Where  there  is  any  Refolution, 
that  thefe  great  Tumults  amount  to  High-T reafon  ; it  is  on  this  Founda- 
tion, that  the  Dcfign  is  general,  and  is  an  cxcrciftng  of  a Regal  Autho- 
rity, which  Nobody  hut  Her  Majcfty  ought  to  make  ufe  of.  It  is  laid  in 
Jlfejfrnza’s  Cafe,  that  the  Intent  muft  be  fuch,  and  that  fuch  Intent 
mult  appear  by  fuch  Pioof  as  will  fatisfy  the  Jury.  Now  how  do  they 
offer  to  prove  the  Intent  of  this  Man  ? It  there  is  any  Tiling  to  prove  it, 
it  is  fubfequent  to  the  pulling  down  the  firft  Mccting-Houfc,  for  it  is 
lain  he  was  not  there  till  the  Dcfign  was  fo  far  executed,  and  the  Fire  had 
een  made  an  Hour  before  he  caine  : Now  if  he  comes  there,  and  hallooes, 
and  rejoices  at  it,  that  cannot  make  him  Guilty.  1 agree,  that  if  any 
Number  ol  Perfons  aie  going  to  commit  High-Treafon,  and  a Man  meets 
them,  and  joins  with  them  in  the  Execution  of  that  Fact,  he  is  Guilty  ; 
but  if  he  be  ignorant  of  their  Dcfign,  and  hallooes  and  rejoices  with  the 
Crowd,  that  will  not  make  him  Guilty.  And  in  this  Cafe,  it  appears, 
that  every  Body  that  palTcd  by  the  Crowd  that  Night  were  conftraincd  fo 
to  do;  but  where  fuch  Petfon,  who  is  got  into  fuch  a tumultuous  Aflein- 
bly,  doth  get  off  as  faff  as  he  can,  this  cannot  be  High-Treafon,  or  any 
Crime  whatfoever.  If  the  Prifoncr  had  gone  to  Drury-Lane,  and  they  had 
fhewn  that  he  did  any  Thing  there,  wc  fhould  have  had  a harder  Cafe 
than  we  hope  we  have  ; but  wc  think  there  is  no  Proof  of  the  Intention 
of  this  Man  to  commit  thofc  Facts  of  pulling  down  the  Mceting-Houfes 
in  general,  and  of  aflifting  in  the  Execution  of  that  intention.  My  Lord, 
if  our  Witnefles  (whofc  Credit  Hands  unimpeachcd)  be  believed,  it  is 
iir.pcflible  that  he  could  be  concerned  in  this  Dcfign,  or  the  Execution  of 
it,  or  know  any  Thing  of  it,  'till  it  was  executed  : For  it  don’t  appear, 
that  on  any  of  the  Days,  when  the  Mob  were  together,  that  he  was  among 
them,  or  that  he  ailed  any  tiling  ‘till  after  the  Meeting-Houfc  was  pulled 
down,  and  the  Fire  made.  We  have  fhewn  where  he  was  all  that  Day, 
and  that  it  was  near  Eleven  when  he  came  to  the  Fire.  I think  we  have 
fhewn,  by  the  Waterman  that  carried  him  Home,  that  there  was  not  room 
for  him  to  bear  any  {hare  in  this  Outrage  ; for  between  the  Time  of  his 
coming  to  the  Fire,  and  going  Home  by  Water,  there  is  no  room  for  him 
to  do  any  Thing  more,  than  to  go  between  thofc  Places.  There  is  no 
Proof  tha:  he  did  any  Thing  but  wnat  the  Mob  in  a Manner  forced  him  to 
do ; and  perhaps  it  might  have  coft  him  his  Life  in  fo  tumultuous  an  Af- 
fcmbly,  or,  at  leal!,  fome  bodily  Harm,  if  he  had  done  lefs. 

Mr.  Jit.  Gen.  My  Lord,  1 beg  leave  to  fay  a few  Words,  in  An  fiver 
to  what  has  been  inlifted  on  by  the  Prifoncr.  They  have  infilled  on  thefe 
three  Things;  Firft,  That  r.otwithftanding  our  Witnefles  have  given  that 
Account  which  you  have  heard,  yet  they  are  miftaken  in  the  Fact,  for  he 
was  not  the  Man  that  they  fay  was  there  bringing  the  Brafs  Candlellick ; 
that  it  was  another  Man,  a little  Man  in  his  own  Hair,  and  not  like  the 
Prifoner,  and  therefore  he  is  not  Guilty  of  the  Fa£t  charged  on  him.  In 
the  next  Place,  they  tell  you,  That  admitting  he  was  there,  and  that  our 
Witnefles  have  told  you  Truth,  yet  he  was  there  unvoluntarily,  and 
what  he  has  done  was  under  a Force,  and  therefore  he  can’t  be  looked  upon 
to  be  guilty  of  the  Treafon,  becaufe,  intentionally,  lie  did  not  go  along 
with  them"  in  that  Defign.  The  third  is.  That  admitting  you  fhould 
believe  all  that  the  Witnefles  fay,  that  he  was  there,  that  he  did  know  of 
this  Defign,  and  acted  in  it,  in  concert  with  the  reft,  yet  this  Charge 
don’t  amount  to  High-Treafon,  and  therefore  he  ought  to  be  ac- 
quitted. 
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Now,  tho’  this  is  the  laft  Thing  mentioned,  yet  it  is  of  the  moftCon- 
fcqucnce,  and  ought  to  be  taken  Notice  of  firft;  becaufe  if  lie  is  guilty 
of  the  Fa£t,  yet  if  it  don’t  amount  to  Treafon,  be  muft  be  acquitted. 
They  tell  you  it  is  a notorious  Riot,  fuch  a Tumult  as  is  not  to  be 
endured  ; that  a Punifhment  ought  to  be  inflicted  on  thofc  People  that 
were  concerned  in  it:  But  they  infift  on  it,  that  this  is  not  High-Trea- 
fon, as  charged  in  the  Indictment.  Now  I think  it  is  a plain  Pioprfition 
laid  down,  that  whenever  there  is  Force  ufed  againft  the  Government; 
whenever  there  is  a general  Intention  to  work  a Reformation ; whenever 
there  is  an  Oppreffion  complained  of.  and  the  People  ufe  force  in  order 
to  remedy  ir,  and  there  is  an  Aflcmbly  of  a Multitude  for  that  Purpofe, 
it  is  levying  War;  for  it  is  an  Oppolition  to  the  Government,  and  the 
Civil  MagilTratc. 

My  Lord  6v.fr  in  his  Comment  on  the  Statute  of  Treafon,  rakes  No- 
tice of  this,  and  fays,  That  if  any  go  about  by  Force  to  reform  any  thing 
they  cornpljin  of,  it  is  levying  War  ; becaufe  they  take  upon  them 
Royal  Authority,  which  is  againft  the  King.  The  Cafe  they  mention 
of  Bradjbaw , where  a great  Number  aflembled,  in  order  to  "fettle  the 
Rate  of  Wages,  they  thought  there  was  not  enough  given  them  for  their 
Labour : They  did  appear  in  publick  in  order  to  redrefs  that  Grievance; 
and  that  Appearance  in  publick  was  looked  upon  to  be  High-Treafon. 

It  is  no:  proper  here,  to  enter  into  all  the  Cafes  that  may  be  cited ; the 
laft  Book  they  take  Notice  of  is  my  Lord  Chief-Jufticc  Keyhng’s,  which 
was  printed  with  the  Approbation  of  all  the  Judges  of  the  Qttsrn  s-JJtnch ; 
and  every  body  knows  that  he  was  as  great  a Judge,  particularly  in  the 
Crown-Law,  as  any  that  went  before  him.  And  it  is  the  Opinion  of  all 
the  Judges,  excepting  one,  that  that  Cafe  is  Treafon  ; and  you  fee  on 
what  his  Opinion  was  founded,  that  it  was  not  High-Treafon,  becaufe 
there  is  a particular  Adi  of  Parliament  which  favs.  That  in  Cafe  Procla- 
mation Ihall  he  made  for  them  to  depart,  thofc  Perfons  that  do  not  depart 
on  that  Proclamation  Ihall  be  guilty  of  Felony.  That  Adt  relates  only 
to  the  Meeting  and  Aflcmbly  on  a private,  patticular  Account;  for  if  a 
Lord  cnclofc  a Wafte,  and  th'c  Tenants  rife  in  Opposition  to  that  Aft,  in 
order  to  redrefs  that  Inconvenience,  Nobody  will  pretend  to  fay,  it  ex- 
tends to  High-Treafon;  becaule  it  is  a private  Inconvenience  that  goes 
no  farther  than  that  Manour.  But  at  the  fame  Time  that  they  made  ufe 
of  this  Diftindlion,  it  is  taken  notice  of.  That  if  there  be  a publick  Law, 
that  is  looked  on  to  be  the  Grievance,  and  they  came  to  redrefs  the 
Grievance  arifing  from  that  Law,  that  is  oppofing  the  Publick,  and  is 
High-Treafon. 

Now,  to  compare  thefe  Cafes  : There  was  a Defign  on  Tuefdsy  Night 
declared  among  the  Mob,  that  on  thc-next  Day  they  would  deftroy  all 
the Mccting-Houfcs  thereabouts  : Sure  none  will  fay  (let  their  Opinions 
be  what  they  will),  that  deflroying  a Mccting-Houfc  is  more  Service  to 
the  Publick,  than  deftroying  a Bawdy-Houle?  And  yet  their  meeting  to 
pull  down  the  Bawdy-Houfes  was  adjudged  to  be  Treafon.  And  ihall 
they  be  hanged  for  pulling  down  Bawdy-Houfes,  and  have  nothing  but  a 
Fine  for  pulling  down  Meeting-HoufeS  ? Every  body  knows  they  arc 
allowed  by  Law.  The  Adt  of  Parliament  that  gives  Indulgence  to  the 
Diflcnters,  allows  them  to  meet  in  thofc  Places  : It  were  to  he  wilhed, 
there  were  no  fuch  Perfons  that  did  diflenc  from  the  Church  ; but  thefe 
Places  being  allowed  by  Law,  it  is  lawful  for  them  to  meet  there.  Now 
for  People  to  find  fault  with  this  Law,  and  to  fay.  We  will  redrefs  this 
Inconvenience:  Though  the  Publick  will  not  throw  tliefc  People  into  Jails 
for  meeting  there,  we  will  pull  down  their  Houfes  about  their  Ears  ; this 
is  an  Influence  not  to  be  luffcrcd.  This  is  affumiug  an  Authority  that 
don’t  lie  in  the  People ; every  body  that  lives  under  a Government  has 
Courts  ofjuftice  to  apply  to,  and  when  any  Thing  isadted  contrary  to  Law, 
the  Courts  of  Jufticc  arc  open  ; and  1 may  defy  anyone  to  fliew  that  there 
has  been  a Denial  ofjuftice  upon  due  Application. 

Now  for  People  to  meet  together  to  do  right  to  tbemfelves,  and  to  be 
Judges  and  Executioners  at  the  fame  time,  is  never  to  be  borne,  but  dc- 
ferves  the  moll  fevere  Profccution  ; and  it  is  a Senfe  of  this  that  brings 
this  Caufe  here.  For,  as  to  the  Man,  1 never  faw  him  before  ; Noboay 
bears  him  any  ill  Will ; but  it  is  known  that  there  have  been  thefe  Riots 
tfnd  Rebellions  committed  ; and  it  is  agreed  that  he  was  among  (hem. 
This  brings  me  to  take  Notice  whether  our  Witnefles  are  miihikcn  in 
faying  he  was  there:  They  knew  the  Man;  they  fpoke  with  him;  and 
they  are  pofitive  to  him  ; and  they  give  a particular  Account  of  what  he 
and  they  faid,  and  what  they  faw  him  do;  and  now  they  fay,  our  Wit- 
neffes  arc  miftaken.  As  to  the  Hours,  little  is  to  be  depended  on,  becaufe 
People  are  fo  uncertain  in  their  Computations  : It  is  plain  they  were  all 
fupprcflcd  by  Twelve  ©’Clock,  fo  that  he  might  (lay  as  long  as  any,  and 
yet  be  in  Bed  by  Twelve  o’Ciock,  for  by  that  Time  the  Guards  canie  and 
fupprejlcd  them.  They  give  an  Account  of  him  till  Ten  o’Ciock ; I find 
there  was  no  Bufinefs  that  detained  him  till  that  Time,  he  had  nothing 
to  do  ill  the  Alehoufe;  he  was  got  drunk,  and  he  ftaid  in  this  dilorderly 
Place  till  the  Time  was  proper  for  him  to  come  out,  and  rrsnfadt  this 
Matter.  For  it  was  about  Ten  that  one  of  our  Witnefles  faw  him  at  the 
Mecting-Houfc,  and  at  the  Fire,  and  he  went  along  with  him  towards 
Drury-Lane , and  there  he  left  him  : And  this  agr  es  with  what  his  own  two 
Witnefles  fay  ; they  fay,  they  faw  him  by  the  Duke  of  Nr.veaj!le\  Cor- 
ner, coming  from  Queen's- Street,  and  going  towards  the  Fire:  It  was 
after  this,  that  he  had  hallooed  them  away  to  Drury-Lane,  and  was  a^nin 
returning;  it  is  plain  by  the  Evidence  of  both  Sides,  that  he  was  there. 
All  that  they  infift  on,  is,  that  he  was  forced  into  the  Crowd  ; but  how 
agreeable  is  that  to  the  Story  of  the  Witnefles  that  law  him  bring  the 
Sconce,  and  carry  it  in  Proceflion  round  the  Fire,  and  throw  it  in  ? 

He  calls  Wood,  who  tells  you  he  was  his  Friend  ; that  he  had  been 
with  him  all  Day.  He  tells  you,  that  they  received  News  that  there 
was  a Fire  in  the  Strand ; that  the  Prifoner  was  concerned  for  a Gentle- 
woman that  lived  there,  and  that  they  went  away  immediately  to 
her.  IVood  lays,  he  went  with  him  as'  far  as  Temple-Bar,  and  there  the 
Crowd  was  fo  great,  that  they  were  forced  by  tne  Torrent  of  People 
up  Sheer-Lane,  and  through  L incoln's-Inn- Square,  and  they  could  nor  get 

away 
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Mn  :“.l  they  were  crowd  i through  ti,.-  UtiU  Gate,  and  three  they  took 
hblifcif  and  forced  hint  t*>  do  all  that  he  did  : We  mtifb  leave  that  to  vour 
Cor.lidl- ration  ; hut  we  think  it  v-ry  extraordinary.  Hut  fire  oth  .'VVit- 
nrffei  do  contTa  viiil  It  -,  If'urr!  and  iiiitj  lay,  that  he  flood  and  talked  with 
her,  and  (he  told  him  firlt  of  this  Rim,  and  t:—t  he  t*-.-  then  alone  and  No- 
body with  him.  I will  nor  repeat  the  particular  Ctrcumllanees  that  lave 
been  proved  : That  he  was  theteihey  have  proved ; ami  we  have  proved, 
that  there -was  a general  Delign  of  pulling  down  thtj-  Meeung-Muuf;*. 
tVe  cannot  prove  die  Defign  of  any  Man  but  by  his  Actions,  ft  u Man 
meet  with  People  t hatha ve  before  laid  a lietigr,,  and  he.  arts  with  the  :,, 
the  Law  fay;,  the  Intention  of  < v.ry  Man  there  i;  t->  .la  ivhat  »..v  the 
Delign  of  that  Meeting.  The  Delign  was  to  pull  down  thefe  Hanks, 
and  they  did  execute  it-,  and  it  king  done  by  Fore:,  we  think  it  docs 
maintain  the  Indirtmcnt,  and  that  he  is  guilty  of  the  Fact  charged  on  him, 
and  we  fubmit  it  to  y*mr  Lcrdfiiip  and  the  Jury. 

M<~.  Sal.  Gtn.  My  Lord,  there  are  two  Point;  to  be  confidcrcd  in  this- 
Cafe  : Ftrjl , Whether  ibis  Tumult  he  a levying  War,  and  High-Treafon  ? 
.And  in  the  next  Place,  how  far  the  Pcifoncr  may  be  concerned  in  it, 
"Whether  wlm  be  has  ..one,  ha-,  made  him  equally  guilty  witn  th-  others, 
luppofuig  the  general  Delign  and  the  Execution  of  it  to  lie  High-Treafonr  1 

We  take  it  that  thi=  Ddign,  to  p«U  down  thefe  Meeting- Ho ufe»,  was  j 
a general  Defign ; and  being  a general  Defign,  and  done  upon  pretence 
of  Reformation,  and  in  Defiance  of  the  Law,  that  this  is  High-Tieafon, 
and  levying  War  ; and  Fads  of  this  kind  in  alt  Ages  have  been  adjudged 
|i>.  The  general  Delign  is  proved  by  wnat  followed,  by  the  Action,  by 
pulling  them  down  j for  we  have  proved  that  four  were  pulled  down,  and 
that  there  was  an  Intention,  or  Declaration  that  they  would  pull  down 
Meeting-Hou fes . What  is  this  Delign  againfl  ? It  is  again!!  the 

Quern  : ft  is  levying  War  within  the  Re.-Jm,  which  I take  to  be  a ma- 
terial Word  in  the  25th  of  Eiltv.  111.  It  is  levying  War  againfl  her 
Sovereignty,  her  Power  and  Authority,  in  Matters  which  fhe,  either  as 
concerned  in  the  Legiflaturc,  or  in  the  executive  Power  of  the  Govern 
meat,  may  reform  and  corrert-  Thu  taking  Arms  in  defiance  of  any 
Law,  or  to  correct  any  Abufe,  or  to  deprive  the  Subject  of  the  Benefit  c f 
any  particular  Act  of  Parliament,  is  levying  War  and  High-Treafon,  and 
fo  adjudged  by  the  Statute  of  Queen  Elizabeth.  The  Calc  of  the 

was  long  before  that  Time ; the  Cafe  of  In- 
clnfurrs  was  a private  Inter#,  yet  the  getting  a Number  of  People  toge- 
ther, in  order  to  throw  down  all  Inc  tofu  res,  is  adjudged  to  be  High- 
Treafon  ; and  that  Rcfolution  has  always  been  afErnied.  That  is  "the 
Interrflof  private  Perfons,  and  therefore  will  fhew,  that  what  they  infill 
on  of  the  ocher  Side  again!!  the  Queen,  is  of  110  Confequancc;  for  if  it 
was  levied  againfl  her  Authority,  with  Subiniflibn  that  is  High- Treafon  : 
the  taking  up  Arms  age-nil  it,  though  there  was  no  immediate  Intention 
againfl  her  Pcrfon,  or  10  tleflroy  her.  Indeed  it  has  been  common  to  lay 
a Dt-fign  to  cotnpafs  and  imagine  the  Death  of  the  Queen,  and  the  Overt- 
Aft  ofthc  Treafon  has  brn  clie  Proof  of  that  Delign;  there  the  com- 
paring is  the  Treafon,  and  the  Overt-Art  is  only  the  Proof,  and  therefore 
n Defign  mull  be  laid  in  that  Cafe.  But  in  Cares  of  this  Nature,  the  le- 
vying Wor  is  the  Treafon,  and  therefore  the  proving  the  levying  War  is 
fuflkknt,  without  laying  any  Dcfrgn  to  compafs  or  imagine  her  Death. 
Now  that  this  is  again!!  the  Queen,  and  her  Sovereignty,  is  moft  plain, 
bccaufe  it  is  certain  thefe  Mecting-Houfes  are  tolerated  by  Law  : The 
Difi’enters  arc  indulged  in  the  Excrcifc  of  the  Worfhip  of  God  in  their 
own  Way,  by  the  Adi  of  Parliament : That  Art  of  Parliament  can  be 
taken  away  by  nothing  but  an  eipi.il  Power  : in  Which  the  Queen  mutl 
give  her  A lien  t,  snd  it  mull  have  her  Concurrence.  The  Queen  has 
the  Adminiflrst'on  of  Juilkc  under  her  Care,  therefore  taking  up  Arms  to 
dcflroy  Meeting-Hou  fes  in  this  Manner,  is  levying  War  againfl  the 
Queen,  and  levying  War  within  the  Realm  ; to  invade  that  Right  which 
by  the  Laws  of  the  Kingdom  thefe  People  arc  entituled  to : For  the  Law 
has  given  this  Riglr.  Now  to  take  up  Arms  10  violate  that  Right  is 
High-Treafon,  and  is  allronger  Cafe  than  any  that- have  been  mentioned 
and  agreed  to  be  Law.  The  Calc  of  an  Ir.el’ofure  is  a private  Imerefl; 
the  taking  Arms  to  enlarge  a Highway  is  lo ; to  dellroy  Bawdy-Houfes  is 
fo  ; to  take  up  Arms  to  remove  a publick  Nuifance,  which  ought  to  be 
the  particular  Care  of  the  Government,  that  is  levying  War. 

They  have  infilled  upon  the  Statute  of  the  13th  of  Eliza  be:/.',  which 
they  ufc  as  an  Argument  to  fhew  that  this  was  not  Treafon  within  the 
Statute  of  Edumrdxhe  Third ; but  that  Act  was  to  make  a Confjriracy 
to  kvv  War  High-Treafon.  But  then  how  flood  the  Cafe  of  the  ln- 
dofurcs  at  that  'l  ime  ? Several  People  confpired  to  throw  down  inclo- 
furcs,  and  that  was  adjudged  High-Treafon,  b-caulc  it  was  a Conipiracy  to 
levy  War;  and  how  comdthatbe  High-Treafon,  if  taking  Arms  to  throw 
down  Inclofures  were  not  fo  ? We  take  it,  that  the  Cafe  in  Anrkrhn  is  full 
in  Point,  and  thefe  Cafes  are  affirmed  by  tliejudgcs  intheCafeof  Jvltjpngtr: 
So  that  it  is  the  grcaccfl  Authority,  and  never  to  be  fhaken.  They  fay  rhe 
Cafe  in  Artdcrftmx f.  a piivate  Opinion  ; it  is  the  Opinion  of  the  two  Chief 
Jufliccs,  and  the  Muflcr  of  the  Rolls  ; the  others  are  the  Opinion  of  all 
the  Judges  : So  that  it  is  fuch  an  Authority  as  never  can  be  fhaken. 

This  ffcews  the  Foundation  that  there  is  for  this  neccfl'ary  Profccution, 
that  People  may  fee  that  it  is  not  in  the  Power  of  every  Man,  according 
to  his  own  Fancv,  to  find  Fault  with  the  Government,  and  alter  the  Laws, 
and  deprive  the  Subjcrt  cf  any  Benefit  he  is  entitled  to  by  Law,  it  is  an 
Invafiou  of  the  Royal  Authority  ; they  may  by  the  fame  Rea  Ton  fall  upon 
a Man’s  Perfon,  as  they  may  pull  down  his  Houfe;  and  things  of  this 
Nature  mull  run  into  endlrfs  Confufion,  and  none  can  be  Lie,  unlcfs 
People  that  are  thus  Guilty  be  brought  to  Punifhinem. 

Thefe  Authorities  then  being  fo  ftrong,  wc  hope,  thar,  as  the  Cafe 
Hands,  on  the  Evidence  for  the  Queen,  that  the  Prifbncr  has  been  proved 

Siilty  of  the  Charge  in  the  Incliclment  : For  that  there  was  a general 
efign,  appears  by  wlut  was  done  in  the  Execution  of  it.  The  only 
Qiieltion  is.  Whether  this  Man  was  privy  to  am-  precedent  Defign  ? And 
for  this,  I rclv  on  the  Lord  Ejftx’%  Cafe,  in  Mnsr's,  Reports,  which  was 
Voi.  Vllf. 
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fettled  by  all  the  Judges  in  England.  I fav,  that  it  is  not  ne.'rf.-y  : » 
prove  any  fuel;  previous  Intention,  any- mo:-  than  if  a .Man  flioold  h„-  to 
bold  as  to  nuirderu  Judge  on  the  Bar.ch,  mull  yuti  prove  that  there  was 
■any Defign  ? Don’t  the  Blow  that  was  givru  (how  the  Delign  ? And 
i-  it  not  Btgh-Treafon  in  cafe  of  counterfeiting  the  C-.  -n  ? Muf!  you 
rove  an  Intention?  No,  the  Treafon  is  in  {lie  Fact,  and  not  in  the 
ntenrion  : Where  it  is  in  the  Intention,  as  compelling  the  Death  cl  the 
Qi.  n,  there  mull  be  an  Intention  proved  ; but  where  it  is  in  Fart,  where 
the  b -.cf  is  Treafon.  no  previous  Ddign  is  neceffary  to  be  proved,  in  .. ny 
Cafe  whatfoever:  The  Fart  itlclf  ts  the  Treafon,  and  fpsaks  the  D.  tl;n  ; 
and  the  Man  that  commits  Treafcn,  mull  do  it  with  a «.  — liable  Intui- 
tion. And  in  the  Lord  EjJ  x' s Cafe,  it  was  adjudged,  that  my  L01J 
who  joined  wi.il  him  in  that  Fail,  which  was  adjudged  le- 
vying War,  v 1,  guilty  of  the  fame  Treafon,  though  he  did  not  know  vt 
the  Defign  of  the  Lord  Ejfex,  but  thought  he  meant  only  to  remove  focnc 
particular  Enemies  of  his  from  the  Queen. 

They  lay,  if  he  was  there,  he  was  only  there  by  Force:  As  to  his 
coming  there,  l think  ‘ is  as  fully  proved  as  can  Ik-;  but  fay  they,  it 
was  not  he  that  threw  the  Sconce  into  the  Foe,  for  he  was  at  en.tht  r 
Place  at  that  Time,  for  that  was  thrown  in  at  time  or  ten  o’Clutc,  and 
he  was  then  elf-wlvsre.  1 wonder  this  fhould  be  in  lifted  upon,  it  being 
only  a final!  Variance  in  Time;  and  as  he  was  obll-r. cd  to  do  1 hr 
Fart,  it  re  not  n.  -erial  as  to  the  Hofir : Th  re-fore,  uni  .,  what  tire  Wo- 
men % is  an  A ufwer  to  that  Evidence,  it  IliJI  remains  unanfwcred  ; and 
as  to  what  they  fay,  we  mull  fubmit  it,  whether  it  can  Ik.  believed,  whe- 
ther thry  defvivc  that  Credit ; whether  a Mjji  that  11  o J bv,  am!  faw 
every  thing  that  palled,  and  followed  him  op  tfie  Street,  to  the  1 kids  ; 
whether  they  can  defer that  Credit  that  this  Man  does;  for  what  they 
faw  was  only  at  the  I ire.  They  agree  .1  W atenjian  <iid  it,  but  it  , was  a 
ihort  Man  in  black  Hrir,  and  they  faw  him  only  by  lookim;  under  fomc 
People's  Arms;  they  could  nnc  dilcem  l*>  paruculurly  as  mi;  Man,  that 
faw  him  come  out  ot  the  Houfe,  and  followed  him  : cut  whether  iic  was 
concerned  in  that  Art  or  no,  is  not  material.  Hi;  going  from  the  Fields, 
and  hallooing  the  People  to  Di  ury-Lant , is  a Matter  they  have  tun  au- 
fwered,  they  have  given  no  Evidence  to  anfwcr  that;  and  if  that  w-.ie  fo, 
it  is  a fufficient  Evidence  of  nis  levying  War ; that  is  enough,  his  laying, 
he  would  lead  them,  and  cnco  uaging  then;  to  go  with  him;  tha7, 
no  doubt,  will  be  a full  Evidence,  joined  with  his  being  at  the 
Fire,  which  is  proved  by  five  or  fix  Witncfles;  and  this  k contra- 
dicted by  nothing,  but  laying,  he  did  it  by  Force,  and  if  that  were  Fart, 
then  certainly  he  would  not  be  guilty  : But  on  what  does  this  depend  ? 
On  two  Witnefics;  on  IFjoii,  whom,  1 think.  Nobody  can  believe, 
for  he  contradirts  hi  in  fell,  in  coming  to  the  Place,  and  going  from 
it  again ; and  how  defertive  he  was  in  every  Point,  I doubt  no:  your 
Loidfiiip  and  the  Jury  have  obferved.  But  when  they  call  their  oilier 
Witnefs,  they  make  it  clear:  for  if  any  Credit  is  tn  be  given  to  their 
oibcr  Witnefs,  IVe.d  is  not  to  be  believed,  for  he  fay  , the  PrilOncr  lett 
the  Alshoufe  to  ferve  a Friend  iu  the  Strand,  and  that  he  went  along  with 
him  ; but  this  is  contradict  'd  by  the  other  VV  itn.llb,  and  it  appears  that 
he  was  not  with  him  in  Fl/ct-St-  eet.  C rami'  > f.»v:  , the  Pn toner  was 
drunk,  and  thrufl  about  bv  the  Mob,  from  one  to  another ; but  he  don't 
prove  lie  was  under  any  Force,  if  lie  had,  they  would  have  treated  him 
otherwife,  but  they  .ire  continually  jullling,  and  playing  with  one 
another;  and  though  other  People  were  threao  r.il,  that  don't  prove 
that  he  was.  They  lav  he  was  drunk,  that  is  no  Extufe  at  all.  l was 
willing  the  Jury  tbouid  have  all  the  Cucomltjnces  before  tin  m,  and 
therefore  joined  in  alking  that  Qucllion;  but  it  cannot  be  material,  nor 
is  he  more  or  left  guilty,  whctlier  he  was  drunk,  or  luher ; fo  that  wc 
take  it,  there  is  no  Evidence  that  he  was  under  any  fuch  Force,  as  put 
him  under  a Neceffity,  for  his  own  Prcfcrvation,  to  join  w.ith  the  People 
in  this  Tumult.  If  he  was  not  under  an  abfolute  Neceffity,  he  cannot 
be  excufcd  ; fo  that  it  is  plain,  they  have  not  anfv/ercd  that  Matter  at  all. 
And  as  to  the  two  Women,  that  never  faw  h in  hcfpte,  but  met  himcnniimx 
back  to  the  Fire;  snd  as  to  the  Proof,  that  he  was  at  Home  at  twelve 
o'Clock,  that  is  no  ways  ineonfifttnc  with  our  Evidence.  The  Muter 
°f  Reputation  is  no  ways  to  be  confidcrcd  in  this  Cafe  : I would  not  fay 
any  Thine  more,  but  you  hear  what  was  the  Noife  of  the  Mob  ; and  that 
Cry  and  Hurry  that  was  made  on  this  fjccafiou  was  in  defiance  of  the 
Tulliceof  the  Nation,  which  was  rim  carrying  oq  in  the  moll  I;.|c-mn 
Manner.  But  wc  fubmit  it  to  your  Lordlh.p,  that  chi  Fr.rt,  tfiis  Defign, 
executed  in  this  Manner,  is  plainly  levying  War,  and  High -Treafon  ; 
and  the  Ptifonerat  the  Bar,  by  the  Evidence  that  has  bout  offered,  is 
guilty  of  the  Fart  charged  againfl  him  in  the  Indictment. 

Mr.  Thcmjin.  My  Lord,  i would  beg  Leave  to  add  a very  few  Words. 
As  to  what  the  Gentlemen  for  the  Prisoner  infill  on,  in  point  of  Law, 
that  this  don’t  amount  to  levying  War,  it  has  beep  fpoke  to  fo  fully, 
that  1 will  not  waile  your  Lordftup’s  l ime  uitnecuflarily  : The  Rule  of 
Law  is  very  plain,  rhat  wherever  any  Number  of  Perfuns  fliall  aflcmbje 
together  of  their  own  Heads,  without  Warrant,  pretending  a Reforma- 
tion of  what  they  think  an  Abu/e,  this  is  an  invading  the  regal  Autho- 
rity; and  if  that  Defign  is  executed,  levying  War,  and  His.lt- 
Treafon,  in  all,  as  well  thok  that  confpired,"  and  were  not  at  'the 
Execution,  as  thole  that  were  aiding  In  the  Execution,  and  were  not  in 
the  Conipiracy  : As  to  what  mentioned  of  pulling  down  Inclofures, 
if  it  he  a particular  Inclolure,  ’tis  tiuc,  it  j,  only  u Riot;  hut  wherever 
there  is  an  Intent  rxprefled,  to  pull  down  one,  and  then  another, 
and  fo  on,  that  is. levying  War,  and  High-Treafon.  And  here  you 
have  had  a Proof  of  ;,n  intent  to  pull  down  Mccting-HoulVx,  and 
an  nrtuul  Execution  of  that  Delign  in  fevt-rstl  : Whether  this  Mail 
knew  it  or  no,  is  not  material ; if  he  is  aiding  in  the  Execution 
of  that  Tieafem  which  was  defign cd  by  others,  he,  under  favour, 
muft  be  guilty  of  Treafon  too.  And  fo  is  the  Csfc  ot  my  Lord  Efftxt 
which  has  been  mentioned  ; and  fo  fays  my  Lord  Celt,  in  the  3J  Rcpore 
and  my  Lord  Hate  himfclf,  in  his  PUtn  f tbt  Cretan : And  this  Cafe 
I i ' goes 


for  High-Treafoa. 
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goes  farther  than  that  in  my  Lord  Keying,  of  the  Bawdy-Houfes, 
lor  they  were  Abufes  removesblc  by  Law  ; but  thefe  Mceting-Houfcs  are 
fu  far  tolerated  by  Law,  that  ’tis  not  in  the  Power  (I  may  take  leave  to 
fay)  even  of  the  Crown,  to  comraiffion  any  to  fupprefs  them.  The 
<£ueflioii,  my  Lord,  as  to  the  Fad,  is,  Whether  he  has  been  proved  to 
be  aiding  and  affifting  in  the  Execution  of  this  t>cfign  ? The  Evidence  for 
the  Queen  has  fworn  as  to  fcveral  Circumftanccs  ; his  going  to  the 
Meetmg-Houfe ; bringing  out  the  Sconce;  carrying  it  to  the  Fire; 
throwing  it  in;  and  going  from  thence  to  D-ury-Lane , to  pull  down 
another  Mceting-Houle,  at  the  Scad  of  the  Mob,  leading  them  nn,  and 
encouraging  them  to  follow  him  ; that  they  did  follow  him,  and  did  pull 
down  that  Mecting-Honfe,  What  do  they  fay,  my  Lord,  in  Anfwcr  ? 
They  produce  a great  many  Wkneffes,  fome  that  are  in  confident  with 
the  others,  and  foine  that  do  not  deferve  much  Credit.  They  fay,  we 
are  out  in  point  of  Time ; that  he  was  at  the  Alehoufe  ‘till  half  an  Hour 
after  Ten,  fo  could  not  throw  the  Sconce  in  the  Fire,  as  the  Witnefs 
fwore.  1 mud  obferve,  that  the  Witnefs  was  pofitivc  as  to  the  Man  that 
he  law,  and  the  Fad ; but  as  to  the  Time,  though  he  at  firft  declared  it 
about  Nine  or  Ten,  yet,  when  prclfcd  as  to  the  CcTtainty,  he  anfwcr'd, 
he  could  net  be  pofitivc  as  to  the  Time.  Then  they  fay,  that  the  Pri- 
foner  was  driven  to  the  Fire,  and  that  Wood,  the  Witnefs,  was  with 
him,  and  faw  him  forced  by  the  Mob.  Mrs.  Gilts,  another  of  their  I 
Witnefies,  fays,  that  Wood  was  not  with  him  when  he  was  going  to  the 
Fire.  Then,’  as  to  the  Innocence  of  his  Intentions,  ‘tis  laid,  the  Pri- 
foncr  left  the  Alehoufe,  to  help  a Gentlewoman  in  the  Strand,  upon  the 
News  of  the  Fire;  but  the  Pollillion  that  brought  the  News,  came  to 
him  foon  after  Eight,  and  the  Prifoncr  did  not  go  then,  hut  ftaid  'till 
after  Ten,  fo  that  is  only  a Pretence  of  Excufe,  but  no  real  one.  Then 
they  fay,  what  he  did  at  'the  Fire  was  not  as  a free  Agent,  but  by  Com- 
pulfion:  As  to  that,  wc  have  proved,  that  he  did  not  only  halloo,  and 
throw  up  bis  Hat  and  Wig,  and  huzza,  and  make  Proceffions  before  the 
Fire,  but  that  he  made  a Soldier  pull  off  his  Hat,  and  huzza,  and  do  as 
he  did,  which  feems  to  be  fomclbing  different  from  Compulfion. 

My  Lord,  the  other  Faft*,  befides  the  Sconce,  have  been  proved  by 
fo  many  Witnefies,  that  it  is  not  very  material,  whether  that  be  true. or 
not ; but  even,  as  to  that,  the  Cit  omittance  of  Time  is  fo  very  trivial, 
fu  ice  the  Witneflcs  would  not  be- pofitivc  to  that,  there  is  little  room  for 
doubt  of  it.  However,  as  to  the  reft,  'tis  very  plainly  and  fully  proved, 
and  we  fubmit  it  to  your  Lordfhip  and  ihc  Jury. 

L.C.J.  Gentlemen  of  the  Jury;  Daniel  Dnmmaree,  the  Prifoncr  at 
the  Bar,  ftands  indicted  for  High-Treafon  ; for  that  he,  on  the  Firft  of 
Mareb  left,  In  the  Paritti  of  Sr.  Clement  Dance,  did,  with  a great  Mul- 
titude of  Perfons,  to  the  Number  of  Five  Hundred,  armed  with  Swords 
and  Clubs,  raife  and  levy  publick  War  againft  the  Queen. 

There  arc  two  Things  infilled  on  to  bring  this  Matter  to  two  Points 
by  the  Cmmfel  of  both  Sides  : One  is  as  to  the  Fad,  which  will  be  pro- 
per for  your  Ccnfidcration,  to  confidcr  the  particular  Circumftances  : 
And  the  other,  as  to  the  Law  ; how  far  it  will  amount  to  High-Treafon, 
and  that  is  what  it  is  the  Duty  of  me,  and  the  other  Judges  here,  to 
direct  you  in.  I Ihall  firft  ftatc  the  Fad  as  it  ftands  on  the  Evidence, 
and  then  point  out,  as  well  as  I can,  where  it  will  reft  for  your  Con- 
fidcration ; and  if  I miftake,  I am  fo  well  nflifted,  thar  I am  lure  it  will 
be  fet  right.  As  to  the  Fad ; the  firft  Witnefs  produced  is  Tolboy,  who 
don't  fptak  any  thing  to  charge  the  Prifoncr  particularly,  but  gives  an 
Account,  that  upon  the  TutJ'day , the  Day  before  this  Matter  for  which 
the  Prifoncr  is  indided,  he  palling  through  the  Temple,  law  a great  Num- 
ber of  Perfons  that  had  conducted  Dr.  Sncbcvtrel  to  his  Lodgings ; there 
he  heard  a Difcourfeof  pulling  down  the  Mceting-Houfcs  : l)r.  Burgtf.’ s 
was  named,  and  fome  were  propofing  to  have  it  deferr'd  ’till  after  the 
Trial ; but  others  would  have  it  the  next  Day.  What  the  Refult  of 
that Difcourfe  was,  he  don’t  know,  for  he  made  no  Stay;  he  palled 
through  them,  and  lefc  them  difeourfiug. 

The  next  Witnefs  was  Grid:  He  gives  a particular  Account  of  the 
Piifoner,  and  the  Mceting-Houfcs  he  had  any  Concern  in  the  pulling 
down.  He  fays  (after  he  had  obferved  fomething  of  a great  Mob  ga- 
ther’d together,  a Night  or  two  before),  that  he  was  at  a Coffee-  Houfe, 
where  Word  was  brought,  that  they  were  pulling  down  Dr.  Burgcfs’ s 
Mccting-Houfe ; he  went  to  fee  what  they  were  doing  ; he  was  in  the 
Meeting-Houfc  three  or  four  Times,  and  went  to  and  fro.  He  takes 
Notice,  that  there  was  a' little  Man  in  the  Pulpit,  pulling  that  down, 
and  that  appears  to  be  pretty  early  : That  about  Ten  o'Clock  he  had 
Notice  of  their  pulling  down  another  Mccting-Houfc  : That  he  went  to 
Fitter-Lane,  and  there  was  the  Conftablc  infultcd  to  fuch  a Degree,  that 
he  was  forced  to  gooff:  That  Meeting  Houfe  was  pull’d  down,  and 
burnt  in  Holitrn ; lire  Materials  of  Mr.  Btergtfs* S were  carried  into  Lin- 
coln’s-h;n- Fields,  and  burnt  there  : That  thence  he  went  round,  and 
came  into  Lincoln' s- Inn-Fields  again,  and  found  them  very  bufy  about 
that  Fire.  He  tells  you  what  Quellions  were  there  alk’d,  and  what  In- 
fligations  were  ufed  one  to  another:  One  alkcd,  Where  is  the  Lord 
If'harton's  ? And  others,  Where  is  the  Bank  ? And  the  Cry  was.  To  the 
City,  to  the  Bank,  and  Damn  them,  we  will  have  all  the  Meeting- 
Hoiifcs  down  ; and  afterwards  Dammaree  was  one  of  them  that  ufed  that 
Exprcffion  hhnfelf : That  then  he  took  Notice,  that  from  the  Middle  of 
the  Fields  there  divided  a fmail  Body,  and  he  took  Notice  of  a pretty 
tall  Man  leading  them  on : I was  then,  fays  he,  too  far  off  to  diftin- 
guilh  him ; but  he  fays,  he  kept  his  Eye  on  him,  and  coming  nearer, 
he  found  it  was  Damman; : That  he  call'd  on  them  to  go  to  Drury- 
Lane  ; and  that  feme  propofing  to  go  to  Wild-Street , fome  of  the  Com- 
pany Lid,  That  was  but  a Bird's-Neft,  that  in  Drury- Lane  was  worth 
a great  many  of  it ; Dammaree.uB  the  I ime  encouraging,  and  damning 
them  to  come  on,  and  the  Cry  was,  High-Church  and  Sacbeverel.  Be- 
ing thus  attended.  Part  of  them  went  towards  the  Arch;  the  other 
Party,  which  Dnmmaree  led,  went  towards  Great  Qtuer.-Street : That  he 
faw  them  go  into  Great  Queen-Street,  and  then  he  law  no  more  of  Dam- 
tnaret.  He  fays,  that  he  went  into  Drury-Lane,  and  there  they  had 
pull’d  down  another  Mceti'ng-Houfc,  and  were  burning  it;  that  thtf 
Guards  coming  thither,  be  met  them,  and  told  them,  the  great  Body 
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was  in  Drury- Lane:  That  when  he  cam?  there,  the  Guards  were. refitted 
by  them.  One  Perfon  he  mentions  particularly,  but  it  was  not  thought 
material  to  go  into  thar ; he  drew  his  Sword,  and  laid.  Damn  thema  tic 
did  not  care  for  the  Guards,  nor  the  Parliament  neither;  that  there 
were  Swords  drawn,  the  Officers  and  Soldiers  were  attack'd,  and  that 
they  faid,  They  would  fight  the  beft  of- them.  Dammaree  don’t  appear 
to  be  there,  for  thefe  are  the  Perfons  that  he  had  led  on,  but  what  was 
become  of  him  don’t  appear  but  by  his  own  Witneflcs.  On  this,  Mr. 
Orrel  went  away  ; for  there  was  a Rumour,  that  a Body  was  gone  to 
the  Bant,  therefore  he  thought  to  lead  the  Guards  thither,  that  being  of 
grcatdl  Confequence  to  the  Publick;  and  tliofe  Perfons  that  had  it  in 
their  Heads  to  go  thither,  knew  they  (Loiild  have  given  a great  Blow  to 
the  Credit  of  the  Nation,  if  they  could  do  any  thing  there  : That  he 
found,  inftead  of  that,  they  were  gore  to  Block- Fliers : That  he  call’d 
on  the  Captain  of  the  Guard,  and  flievv’d  him  the  Way  to  the  Alectiug- 
Houfc  there.  This  is  the  Account  he  gives  of  the  Matter. 

The  next  is  Collier : He  fays  he  faw  Dammaree  in  Lincoln' s- Inn- Fields, 
at  the  Fire,  bring  the  Branch  from  the  Mecting-Houfe  : That  he  car- 
ried it  three  Times  round  the  Fire,  in  a Sort  of  Proceffion,  huzzaing, 
and  then  threw  it  in.  He  gives  an  Account  of  (bmething  cife  that  was 
brought  there,  and  carried  ltkcwife  about  in  Proceffion.  The  firft  Wit- 
nefs obferves,  that  he  threw  up  his  Hat  and  his  Wig  both,  that  yoi»- 
may  not  millakchim  for  the  Man  in  his  own  black  Hair;  and  anothcr 
being  alk’d.  What  he  hnd  in  his  Hand?  faid.  He  had  nothing  but  his 
Wig ; and  you  will  confidcr,  whether  the  Hair  lie  bad  on  then,  was  not 
the  iiiort  Hair  that  die  other  Witndlcs  (peak  of. 

The  next  Witnefs  fays,  That  he  faw  him  at  the  Fire  firft  about  Nine: 
That  he  believes  he  was  there  two  or  three  Hours ; and  that  he  call'd 
upon  them  to  go  away  to  Dewy-Lone,  and  that  he  went  with  them  that 
Way.  As  to  the  Mccting-Houfc  in  Drury-Lane , none  lay  that  they  faW 
him  there. 

Still  fays.  That  he  faw  Dmnmaree  in  the  Alley  about  Eleven,  and  fays, 
there  was  then  a Fire  in  the  Fields ; and  he  only  fays,  that  Dammaret 
halloo’d  among  the  rift  : But  it  maybe  material,  by  and  bye,  to  confidcr 
his  being  in  the  Alley  about  Eleven;  for  when  you  confidcr  the  Evi- 
dence of  the  Women,  of  bringing  the  Branch  to  the  Fire,  and  that  the 
Fire  was  dead  burnt  when  they  went  away  ; you  will  then  call  to  mind, 
that  the  bringing  the  Branch  was  one  of  the  lull  Things. 

Mitchell  fays  little  more,  than  that  he  faw  him  hallooing,  and  throw- 
ing up  his  Hat;  and  that  it  was  about  Eleven  o’Clock.  This  therefore 
only  confirms  that  he  was  there,  and  that  he  was  in  the  Alley. 

"i  tie  next  was  Morgan He  fays,  that  hearing  of  a great  Tumult  at 
the  Mccting-Houfc,  ha  went  thither,  and  found  them  at  work,  and  a 
Fire  was  made  before  he  came  : That  Dammaree  was  there,  in  his  Wa- 
terman’s Coat,  which  is  a Circumllance  all  the  reft  do  agree  in : That 
he  encouraged  the  Mob  very  much  : That  he  walk’d  round  the  Fire  with 
the  Bcdftcad  that  was  thrown  in,  and  fome  other  Things  were  thrown  in 
afterwards.  This  Man  alk’d  them.  What  they  were  doing?  The 
Guards  are  coming,  and  they  faid.  Damn  the  Guards,  and  the  Parlia- 
ment too,  wc  are  ready  to  face  them  all.  When  they  enquired  where 
that  Man  was  that  fpoke  of  the  Guards,  (for  he  was  a Difcouragcr  of 
the  Bufincfs)  thereupon  he  got  oft",  and  wen:  away.  He  fays,  he  faw 
the  Doors  of  the  Mecting-Houle  thrown  in,  after  they  had  been  carried 
in  Proceffion  ; and  that  it  might  be  Half  an  Hour  after  Ten,  or  more. 

I lie  next  is  Eaton : He  fays  he  faw  him  at  the  Fire,  and  faw  fcveral 
Things  brought  to  the  Fire,  but  did  not  fee  him  bring  any  Thing  j 
but  Dammaree  appeal’d  as  one  of  the  principal : And  that  Dammaree, 
and  fome  others,  compil'd  a Soldier  to  pull  off  his  Hat,  and  that-Dew- 
warce  fpoke  to  him  particularly ; and  the  Time  he  fpeaks  of  is  about 
halF  an  Hour  after  Ten. 

This  is  the  Strefs  of  the  Evidence  For  the  Queen,  by  which,  fup* 
poling  that  there  was  nothing  faid  to  oppofe  it,  it  is  fully  made  out  that 
he  was  engaged  with  thofe  other  Perfons  that  did  pull  down  Mr.  Bur - 
ge/i's  Meeting- Houfe,  nnd  affill  in  carrying  the  'Filings  to  the  Fire  in 
Lincoln’s- Inti- Fields,  and  burning  them  : That  he  led  them  away  to 
Drury-Lane,  and  that  he  and  otheis  faid  they  would  have  all  the  Meet- 
iug-Houfts  down.  There  was  an  Oppofition  given  to  the  Guards,  and 
you  will  find  that  the  like  was  done  in  other  Places* 

Now  you  are  on  die  other  hand  to  confidcr  what  Defence  is  made  for 
the  Prifoncr,  and  by  that,  to  weigh  what  Credit  you  will  give  to  this 
Teftimooy  on  the  Behalf  of  the  Queen.  They  attempt  to  give  an  Ac- 
count where  be  was  all  that  Day,  and  by  that  they  would  fhew,  that  the- 
Witnefies  produced  for  the  Queen  muft  be  miftaken  ; becaufe  it  is  ini- 
poffible  he  tttould  be  there  at  the  Time  they  fay  he  was,  for  they  under- 
take to  fltew  from  Ten  in  the  Morning  ’till  Eleven  at  Night,  where  he 
was.  And  another  Thing  they  infill  on  is,  that  what  he  did  was  by 
Force  and  Violence;  tho' they  don’t  denv  he  was  there,  yet  fay  they, 
he  did  nothing  more  than  the  Queen’s  Witnefies  did  : They  pulled  oft' 
their  Fiats,  and  made  the  fame  Outcries  for  their  own  Safety.  They 
fay  likewife,  that  the  Man  was  in  Drink;  and  I know  not  what  Ufe 
they  would  make  of  that,  whether  by  way  of  Excufe  of  his  Crime,  or 
whether  it  is  to  Ihew  that  he  could  not  do  what  he  is  alledgcd  to  have 
done.  They  call  eillea  and  Pink  to  fhew  where  he  was  in  the' Morning; 
they  only  fljew  how  early  they  began  to  drink:  And  as  [Food  fays,  ha 
continued  it  till  after  Ten  at  Night. 

The  next  is  Wood,  and  he  is  material,  if  you  can  give  Credit  to  what 
he  fays  : He  fays,  he  was  at  the  Bell  in  Water-Lane  ’till  a Quarter  after 
Ten  ; that  there  came  in  News  that  there  was  a Fire  in  the  Strand, 
and  that  was  the  Reafon  of  D,.:nmaree's  going  out  ; that  he  darted  up, 
and  faid  there  was  a Gentlewoman  in  the  Strand  that  was  an  Ac- 
quaintance of  his,  and  he  would  go  and  help  her ; that  thereupon  be 
and  Wood  went  out  to  nffift  this  Gentlewoman.  It  fell  our,  that  as 
they  were  going  through  Temple-Bar,  there  was  fo  gre.it  a Multitude  tha: 
came  out  of  the  Strand , thar  they  dope  them,  and  ihey  were  carricJ 
along  with  the  Stream  up  Sheer-Lane  through  Lincoln's- Inn,  thfough  the 
Wicket,  and  there  the  Mob  feized  him,  and  would  have  him  along  with 
them.  1 am  forry,  I muft  needs  fay,  that  wc  are  forced  fomcrimes 
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{0  fee  fuch  Meu  brought  into  a Court  of  Juilkc  ; I would  not  take  No-  / Ten:  But  is  is  no  Objection.  It  is  not  to  he  expend  that  People 
tice  of  it,  were  it  not  flagrant  no.'i  vifible  to  every  body's  View.  In  the  (hould  be  faexact  upon  fuch  an  Occafion  ; therefore  how  does  this  uppufc 
fii  ft  Place,  it  is  iuconftftenc  with  itielfj  that  he  fhouJd  be  going  along  Flics-  the  Evidence  of  the  other  Side  ? If  they  had  not  brought  fome  Wi: n;ffei 
gtreet  by  the  Tempi i at  Ten,  ot  between  Ten  and  hlcvcn,  and  that  there  them  fc  lvcs  to  prove  he  was  there,  they  might  as  well  have  ufed  it  as  art 
Qiuiild  befo  great  a Crowd,  when  the  Fire  hid  been  three  Hours  before,  as  Argument  to  prove  he  was  not  tlierc  at  all.  For  they  have  given  an  Ac- 
thry  would  have  it.  From  what  Place  could  this  Mob  come?  ’]  here  is  count  of  him  'till  Eleven  ; but  you  mull  caiwqer  what  Credit  is  to  be 
„<s  Account  of  any  Aflcmbly  of  a Mob  that  had  been  that  Way ; but  if  given  to  fome  of  their  own  Witneffes,  that  prove  he  was  there ; and 
(hrv  were  llopt  from  going  along,  how  con  <1  they  get  crofs  the  Street?  thrn  you  mud  confider  what  Weight  is  to  be  laid  on  the  Variance  of 
For  it  was  more  ealy  to  goalung  by  the  Walls,  than  to  crofs  the  Street  ; Time,  when  all  lies  in  tbs  Compafs  of  about  two  Hours.  You  obferve 
pnd  how  could  he  gt-t  into  that  Stream  : He  muff  force  himfclf  into  it  too,  that  they  give  no  Account  where  he  had  been  when  he  came  from 
fnft  ; and  how  could  that  great  Crowd  gc:  into  Sheer -Lane  ? Then  in  towards  Queen-Street ; for  if  it  be  true  that  he  was  ill  ufed  for  not  putting 
Ijntaln  s- Inn  you  are  got  into  a large  Place,  and  in  that  large  Square,  un-  off  his  Hat,  how  comes  he  to  be  coming  back  again  to  the  fame  Fire  i 
Id's  a Man  would  lay  hold  on  him,  it  is  iinpoffiUe  to  drive  him  through  Therefore  coniidcr  how  far  they  are  to  he  reconciled  ; for  if  there  i;  a 
that  narrow  Paffage  at  the  Wicket.  Then  what  became  of  him  after,  he  Way  to  reconcile  them  all,  that  will  be  an  Inducement  to  you  to  believe 
cannot  give  any  Account ; Sometimes  he  went,  by  the  dead  Wall,  fome-  they  all  fpcak  right. 

rimes  by  Sbeer-Ln.se,  and  fometirncs  by  Cbitsttrj  Lane,  Then  he  is  alked  Collier  fays,  He  faw  him  bring  the  Branch,  that -it  was  pretty  near  the 
where  they  feized  Dammar  te  ? He  lav-,  ngnm-l  the  dead  Wall  : l be-  Time  of  his  going  away  to  Drury-Lane,  and  it  was  not  long  before  the 
lievc  every  body  knows  there  is  no  dead  Wall  'till  you  come  to  Lin  .'tin's-  Time  that  the  Women  went  away,  and  met  him  coming  back  again  : So 
h.n-Fitld  , and  that  he  who  turned  on  the  Left-hand  from  the  Mob  could  that  though  it  was  begun  to  be  rifled  at  Eight  o’Clock,  yet  by  the  Evi- 
not  fee  them  feize  him  there.  But  all  that  he  fays  is  overthrown  by  the  dence  of  the  Women,  it  appears  that  the  Branch  was  thrown  in  between 

either  Witneffes,  for  they  contradict  him  as  to  his  going  loatGft  this  Gen-  Ten  and  Eleven  ; and  that  is  confident  with  the  Time  that  he  left  Mrs. 

tlcwoman;  no,  he  fluid  an  Hour  after  the  News  : Nay,  that  you  may  have  Gilts.  Then  if  that  be  fo.  What  is  there  that  contradicts  it?  Nothing 
an  lnftanccof  the  Uncertainty  of  the  Computation  of  Time,  that  Wit-  but  a Computation  in  Time,  and  ancafy  Suppofition  fets  thatrighc.  If 
jjefs,  which  is  Bijbtp,  fays,  the  News  was  brought  him  at  half  an  Hour  they  miftook  but  half  an  Hour,  or  an  Hour,  it  few  all  right ; anditiscafy 
pull  Eight,  and  that  he  (laid  'till  half  an  Hour  pull  Ten  ; and  then  being  in  fuch  a Hurry  to  miftake  it. 

;Uked,  How  long  after  the  News  was  brought  he  went  away,  he  fays,  Orrel  fays,  that  Dammaree  led  the  Mob  towards  Drury-Lane  through 
About  an  Hour:  And  this  is  an  Inftance  that  pcopiearc  notcxact  in  giving  Great  Qyeen -Street ; then,  when  he  had  done  his  Work  there,  and  the 
an  Flour  on  fuch  Occafions.  Guards  nad  difperfed  them,  he  comes  back  again,  and  the  Confequence  is, 

Fucard  came  mxt : He  fays  only  that  lie  ws  in  Drink.  But  that  Part  thacthofe  two  Women  (hould  meet  him.  This  falls  in  with  what  the  Wit- 
of  Hood's  Evidence,  whereby  he  would. have  you  believe  that  he  went  in  neil'cs  fay,  that  lie  led  them  towards  Quern- Street  about  Eleven,  and  they 
Kind nets  to  help  the  Gentlewoman,  is  coi.ir.idicled  by  Bijhsp  ; for  he  faid,  lay,  they  nwt  him  coming  from  that  Way  back  again,  about  Eleven  ; and 
tlvy  had  a Supper  after  the  News  of  the  Fire;  ami  die  i'oftill.on  fays,  they  don’t  pretend  to  give  any  Account  of  him  that  way,  though  it  might 

that  he  fluid  an  Hour  at  lead.  have  been  as  eafy  for  him  to  do  it,  as  to  give  an  Account  of  himlclf  in  I.m- 

il'arrl  and  Gilts  give  this  Account:  That  he  was  at  Giles's  Shop  in  coin's- Inn-Fields.  And  if  this  Man  was  only  forced  to  thtow  up  his  Hat, 
Fbet-Strect  about  half  an  Flour  after  Ten.  which  is  about  the  Time  that  and  Huzza,  and  got  from  them  as  (bon  as  he  could,  his  neareft  Way  to 
he  went  away  from  the  Bell:  That  hr  (laid  there 'till  three  Quarters  of  Strand- Bridge  was  not  by  Great  Queen- Street ; and  then  how  comes  he  to 
an  Hour  alter ; but  they  both  contradict  Wo:d,  for  he  fays  he  went  with  come  back  again  ? But  if  he  fet  them  on  in  Drury- Lane,  it  was  then  very 
Dammaree  ; but  they  fay,  he  was  not  with  him.  She  gives  this  Account : proper  for  him  to  come  back  and  vifit  his  Friends  that  he  had  left  in  Lin- 

'I'hat  they  heard  there  was  a Fire  in  Lincoln  s- Inn- Fields  long  before  this  ; aln's-Inn- fields,  and  fee  how  the  Work  he  left  them  to  do  went  on.  Then 

that  they  heard  of  it  about  Eight  o'clock,  and  that  about  that  Time  they  the  Time  that  the  Waterman  carried  him  over  is  right ; that  after  all  was 

law  two  Men  with  Irons,  which  they  fa  d were  the  Irons  of  the  Pulpit ; done,  he  (hould  go  home  ; but  it  don't  appear  which  way  he  went,  and  he 

and  he  fays,  that  he  knew  them;  which  does  prove  that  the  Bufuiefs.  might-do  all  thefc  Tilings  charged,  ami  yet  go  home  at  that  Time. 

She  was  alked.  How  (he  knew  him  to  be  the  fame  Man?  and  1 think  flic  As  to  his  Defence  that  he  was  forced,  there  is  only  ll'r.od  and  the 
gives  a good  Account  of  ir.  She  taker  Notice  of  one  thing  that  fome  Man  that  went  to  fee  his  Apprentice.  Cummins  only  law  him  receive  a 

stfked  hint,  Who  he  was  for?  He  did  not  make  Ar.fwer  that  he  was  for  Blow  for  not  pulling  off  his  Hat;  and  fays.  He  was  flioved  about  by 

Jiigh-Ghurcb  or  Sacbtvertl,  or  any  thing  of  that;  but  gave  a civil  An-  the  Mob:  But  it  is  plain,  he  was  one  of  them  that  forced  the  Soldier 

lv.tr : You  fee  who  1 am  for ; I am  for  the  Queen.  to  huzza,  and  pull  off  his  Hat,  and  there  is  nothing  to  contradict  that. 

Cummins  fays,  that  he  faw  a Waterman  in  the  Queen’s  Coat,  and  that  They  take  Notice  of  his  being  in  Drink;  it  is  reafonable  to  chink  it  was 

lie  faw  him  receive  a Blow  on  his  Head  for  not  talcing  off  his  Hat ; and  fo,  but  that  is  not  to  be  any  Excufcat  all : 1 believe  a great  many  of  thofe 

that  he  faw  him  pulhedto  and  again  ;and  that  heftemed  to  bevery  drunk  ; People  might  be  in  drink,  and  that  is  a lit  Preparation  for  fuch  Entcr- 

and  this  he  mentions  to  be  about  Eleven  o’Clock.  prizes  as  thefc ; when  Men  arc  going  to  a£t  fo  contrary  to  Law,  they 

The  next  are  Reading  and  prince  -,  they  came  together,  and  went  to-  ought  to  prepare  thcmfdves for  it  by  Drink,  and  a little  more  might  carry 
ge tiler : They  fay,  they  law  the  Sconce  brought  by  a ftiort  Man  in  his  them  to  any  other  Houfes  ; nay,  might  carry  them  to  St.  James's.  If  a 
own  black  Ilair,  and  that  this  Man  had  on  a Waterman’s  Coat  with  a Man  be  guilty  of  a Crime  of  fo  great  Confequence,  it  is  no  Excufe  that 

Badge,  but  they  could  not  diffinguife  it  ; they  could  not  diftinguifli  the  he  is  in  drink:  It  is  a Crime  that  he  is  in  drink  ; but  he  was  not  fo  fat 

Colour  of  the  Coat,  but  his  Huir  was  black,  and  he  a little  Man  ; and  difordcred,  but  he  knew  whathe  was  about : HccouldleadthemtoDrary- 

Ihough  they  were  not  near  him,  yet  they  were  near  Dammartt  fqon  after.  Lane,  tell  them  that  he  would  have  all  the  Mecting-FIoufvs  down. 

About  three  Quarters  of  an  Hour  after,  going  homewards,  they  went  to-  and  ufe -proper  Words  to  encourage  them  : Therefore  that  Drink,  that 

wards  Queen- Street,  and  there  they  met  Dammam  (thatwas  about  Eleven)  don't  difablc  him  from  doing  Mifchief,  muff  not  be  an  Excufe  for  doing 
coming  [rom Queen-Street,  and  going  to  the  F«re.  It  feems  they,  had  fome  it. 

Talk  with  him,  and  he  killed  one  of  tl:e:n,  and  they  are  fine  that  this  is  As  to  his  Reputation,  I ought  to  take  Notice  to  you  what  I think 

the  Man,  and  there  they  find  him  at  Eleven.  Cummins  faw  him  at  the  is  the  Nature  of  that  Sort  of  Evidence,  and  the  proper  Weight  that  is  to 

Fire  at  Eleven,  and  he  was  with  Mrs.  Giles  three  Quarters  nf  an  Hour  be  given  to  it.  When  a Man  is  accufed  of  any  Crime  that  is  wicked  or 
after  Ten.  Theft  Women  fay,  when  they  obferved  this  fltort  Man,  ddhoneft,  and  it  is  not  fully  proved  upon  him,  but  it  is  indoubt ; then 
they  were  without  the  Mob  ; when  they  came  to  the  Fire,  there  wav  a his  Reputation  is  of  great  Moment,  bccaufc  it  is  not  to  be  thought  that  a 
treat  Mob  about  it  ; and  as  you  have  heard  from  others  of  the  Wimefies,  Man  of  a good  Reputation  would  be  guilty  of  fuch  a Crime  as  carries 

iliaq  there  were  fome  Thousands,  you  may  imagine  them  fome  Hundred-.  Slander  with  it.  But  you  will  confidcr,  in  the  ftrtt  Place,  that  that  is 

They  were  behind  the  Mob,  and  he  a fliort  Man  : and  they  were  afkcd  not  to  prevail  againfl  pofitivc  Evidence,  if  you  believe  the  Witneffes  : 
how  they  could  fee  or  obferve  him  ? They  lay,  they  difeovered  him  as  they  If  fo,  a Man  muff  always  efcape  the  firft  Crime  he  is  guilty  of.  But 

looked  under  the  Arms  of  fume  of  the  People.  You  will  have  fome  Re-  there  is  another  unfottunate  Circumftance  I muff  obferve,  that  we  arc  in 

card  to  this  Evidence  hy-and-bve.  a Time  when  many  People  were  led  into  a Belief,  that  doing  thefc  Ac- 

Thc  next  is  Walker , who  is  a Waterman,  and  fays,  he  took  up  Dam-  linns  was  a commendable  Thing  ; that  it  was  a lhcwiug  their  Zeal  to  the 

aartftR  half  an  Hour  after  Eleven,  for  he  took  Notice  of  the  Clock  ; and  Queen  and  the  Church  ; and  1 doubt  not,  but  many  of  them  that  were 

. there  is  Rcafon  to  think,  that  while  he  was  waiting  in  his  Boat,  he  might  concerned  in  this  Matter  were  pour  tniftaken  Men  that  thought  they  were 

"obferve  the  Clock : He  therefore  I believe  may  be  relied  on.  He  (ays,  doing  their  Duty,  and  what  did  well  become  them.  And  if  that  be 
he  carried  him  crofs  the  Water,  and  fet  him  down  at,  or  near  home  ; and  the  Cafe,  then  his  Reputation  and  good  Behaviour  before  is  of  no  Con- 
ihcrefore  you  may  believe  lie  did  no  more.  (Deration. 

Males  fays.  That  lhc  met  hitn-st  the  Strand  Bridge  near  Eleven  ; there  It  is  unhappy,  indeed,  that  thefc  Mi  flakes  are  propagated;  but  it  is 
could  not  be  much  difference  in  that  Time.  Marlins  fays,  (he  met  him  with  monftrous  to  lee  how  People  may  be  miffed I;  that  they  (hould  fill 

Hales,  and  it  was  about  Eleven.  foul  on  the  Diffenters,  and  pull  down  the  Meeting-Houfes,  when  they 

This  is  the  Evidence  as  to  flic  Facis:  They  have  called  others  to  give  are  rather  the  Objeclsof  Pity  than  Anger.  If  they  are  not  fatisfied  with 

an  Account  of  his  Reputation  ; and  .is  of  the  one  Side  his  Reputation  is  the  Eftablifhed  Church,  which  is  the  beft  in  the’ World,  and  they  loft 

not  attempted  to  be  (bakco  before  this  Time,  lo  they  have  brought  Wit-  the  Benefit  and  Advantage  of  that  excellent  Conflitution,  they  are  to  be 

neil'cs  to  prove  him  a firm  Man  to  the  Church  and  Queen,  and  a peace-  pitied  for  their  Miftake  : But  why  (hould  any  one  be  angry,  bccaufe  they 

able  Man.  He  took  Notice  of  the  Proceedings  of  Dr.  Sacb-virel,  and  as  do  a Prejudice  to  themfelves  ? But  this  Matter  having  been  under  the 

one  of  the  Witneffes  fays,  he  wifhed  that  Sermon  had  not  been  printed,  Conftderation  of  the  Lcgiflature,  and  there  being  a Law  that  allows  them 

and  then  we  had  not  had  this  Buftle  ; and  that  (hews,  in  that  Inftance,  an  the  Liberty  of  fcrving-God  in  their  own  Way  ; lince  that  Liberty  is  al- 

jnclination  not  to  be  engaged  in  fuch  a Mob  as  this.  They  (hew  other  lowed  them.  Why  (hould  any  body  be  concerned  that  they  enjoy  it?  And 

why  (hould  their  Meeting- Houfes  be  pulled  down  ? But  Dr.  Saehtveret 
at  that  Time  (I  would  not  refledt  on  him  ; he  has  undergone  a Couture  in 
another  Place)  when  he  had  fallen  foul  on  the  Toleration,  and  reprefented 
it  as  an  Encouragementto  Scbifm,  and  a Ground  of  Danger  to  the  Church, 
thoft  People  that  thought  him  a Confeffor  for  the  Church,  thought  they 
could  do  no  lefs  than  pull  down  thofe  Mceting-FIoufes,  which  were  the 
Seminaries  of  Sebi/m.  And  this  Doctrine  of  Non-Rcfiftancs,  which  is  cried 


Jmtanccs  ol  his  prcmng  seamen  ter  tnc  Viuccn  ; anu  mis  is  tne  atrengtn 
of-  the  Evidence  on  the  other  Side. 

As  to  the  Uft*  they  would  make  of  the  Difference  in  point  of  Time,  I 
Would  obferve,  that  it  is  difficult  t<>  fet  that  tight  among  his  own  Wit- 
H-.  ffes ; and  it  is  almolt  itnpoffible  to  be  exacl  to  half  an  Hour.  For  Giles 
fays,  that  he  came  to  her  Shop  at  a Quarter  after  Ten,  and  the  other 
W itneffes  fay,  he  did  not  leave  die  Alehoufc  ’till  half  an  Hour  after 
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up  in  all  Cafes  to  be  the  Doctrine  of  the  Church,  this  Doarine  is  to  be 
p'lupazattai  by  Rcliftance  j thefe  People  will  refill,  to  fhctv  they  are  not 
for  rcUtiina,  and  oppofe  the  Queen's  Guard?  in  V indication  of  that  Doc- 
tiinc  that  Nobody  ought  to  refill:  But  it  Ihcws  that  when  a Madncfs  is 
got  among  the  People,  they  cannot  think  as  thev  ought  to  do,  and  many 
unaccountable  Things  \vi  f be  done;  and  thcrelore  he  might  think  it  no 
BlemiQi  to  his  Reputation:  And  Dr.  Sa.hsv.-rtl,  that  has  been  con- 
demned for  thofe  1 hings  by  the  Parliament,  and  funds  convicted  of  being 
guilty  of  them,  feme  People  having  made  it  honourable  to  him,  others 
thought  it  might  be  an  Honour  to  them  too,  to  dcmohfa  Mecting- 
Houfes,  and  to  raife  Seditions  and  Riots,  which  are  not  to  be  borne  in  a 
ciriliied  Country;  for  Nobody  knows  where  Popular  1 umults  will  end. 

This  brine  then  the  Matter' of  Fad  on  both  Sides,  and  what  there  is 
in  Fad,  and  in  Prefuroption  ; give  me  leave  to  take  Nonce  what  the  Law 
k in  this  Cafe.  For  it  has  been  infilled  .on  by  the  Counlcl  for  the  Pri- 
foner  (and  1 mud  do  them  Right,  they  have  taken  into  Confideratron  all 
1 hr  Cares  that  relate  to  this  Matter)— They  inlift  that  this  is  not  levying 
AVar  ; and  on  this  Ground,  that  he  was  not  proved  to  be  at  the  Meeting- 
Houle  in  Drury  Lent,  but  only  at  the  Fire  at  Dr.  Burgefs's  ; and  if  he 
was  only  at  one  Place,  one  Jnftance  would  notinake  it  levying  War.  If, 
fay  they,  there  had  been  a general  Intention,  it  would  have  gone  haid  with 
him  •,  there  was  an  Intention  the  Night  before,  and  Mr.  Burgefs's  was 
only  mentioned  ; and  it  is  not  certain  that  there  was  a general  Dcfign  to 
pull  down  the  reft.  Nay,  he  was  not  there,  and  it  was  by  accident  that 
he  came  to  Lincoln  s-Inn- Fields,  and  he  was  but  at  that  one  Place  ; and 
they  take  Notice df  fome  Cafe*,  cfpecially  that  about  the  Bawdv-Houfcs, 
and  that  the  Lord- Chief- JufBec  Mule  di fibred  from  the  reft  of  the  Judges. 

This  is  a Matter  that  ha*  been  often  under  Confidcration : 1 he  Adt  of 
the  e«h  Edward  the  Third,  which  is  the  great  Law  for  Declarations  of 
T teuton,  declares  what  (hall  be  adjudged  Trcafon  : Comparing  or  Ima- 
gining the  Death  of  the  King , and  levying  War  againft  the  Ling,  arc  two 
d.flina  Species  of  Trcafon.  Now  they  fay,  that  nothing  was  deftgned 
apainll  the  Queen.  If  the  levying  War  againft  the  Queen,  was  there 
m-atit  only  of  a War  againft  the  Queen's  Perfon,  it  would  have  been  idle 
to  mentimi  it  in  that  Adi,  becaufe  they  had  before  made  the  compaffing  her 
Death  to  be  Trcafon.  ... 

Now  he  that  levies  War,  docs  more  than  compars  and  imagine  the 
King's  Death  ; therefore  it  ha,  beenalwavs  ruled,  that  where  there  is  an 
nchrul  levying  of  War,  which  concerns  the  Perfon  of  the  King,  they  lay 
the  Trcafon  to  be  the  compaffing  the  Death  of  the  King,  and  given  Proof 
edit  by  levying  War.  Hut  there  is  another  levying  o!  War,  which  is  not 
irnmed  • - lv  2 ".'drift  the  Perfon  of  the  King,  but  only  between  fome  pur- 
lieu! r Per  tons.  There  is  a valt  Uift'crencc  between  a Man’s  going  to  re- 
tool c ; n Annoyance  to  him  fell,  and  going  to  remove  a publick  N mf.uice, 
•a.  the  Cate  of  the  Bavvdy-Houfes  ; and  the  general  Intention  to  pull  them 
down  all  i'  rheTi  afoi.':  For  if  thofe  that  wore  concerned  for  them  would 
defend  them,  and  the  others  would  pull  them  down,  there  would  be  a W ar 

,miu  thc^afr  of  Inclofures,  where  the  People  of  a Town  have  had  Part 
of  their  Common  inclof.d,  though  they  have  come  with  a great  Force  to 
throw  down  that  Inch.fure,  yet  that  is  not  levying  of  War;  but  if  any 
•will  co  to  pull  down  all  Inclofures,  and  make  it  a general  Thing  to  re- 
form that  which  thev  think  a Nuifancc,  that  nccellanly  makes  a W ar  be- 
tween all  the  Lords  and  the  Tenants.  A Bawdy-Houfc  is  a Nuifancc,  and 
may  In-  nunifliefi  as  fuch  ; and  if  it  be  a particular  Prejudice  to  anyone,  if 
he  him  fell  fhould  go  in  an  unlawful  Manner  to  redrefs  that  Prejudice,  it 
might  be  only  a Riot;  but  if  he  will  let  up  to  pull  them  all  down  in  ge- 
ne wl,  he  has*  taken  the  Queen’s  Right  out  of  her  Hand : Hellas  made  it 
-.1  general  Thing,  and  when  they  are  once  up,  they  may  call  every  Man  s 
Houle  3 Bawdy -Houle ; and  this  is  a general  1 hn.g,  it  affects  the  whole 

No'v  to  come  to  this  Inftance.  If  you  believe  the  Evidence,  Dammaree 
was  concerned  in  pulling  down  two  Meeting-IIoufes : He  was  not  pre- 
fent  at  Drury- Line,  that  is.  he  was  not  proved  to  be  there  : but  it  he  fee 
others  on  to  do  it,  it  is  his  doing,  and  he  as  much  pulled  down  that 
Mectimr-Houfe  in  Drury- Lane,  as  if  he  had  pulled  it  down  with  h.s  own 
uandc  = Befidcs,  they  tell  you  his  Declaration,  that  lie  would  have  all  of 
tliem  down  Aram, thflfd  Gentlemen  don't  feem  to  deny,  but  il  the  In- 
tention were  general,  it  would  be  levying  War : If  it  were  general,  where 
would  it  end?  And  it  is  taking  on  them  the  Royal  Authority  ; nay,  more, 
for  th-  Queen  can't  pull  then,  down  till  the  Law  is  altered  : therefore  he 
lias  hcreiaken  on  him  not  only  the  Royal  Authority  but  a Power  gat  no 
p in  England  has.  It  concerns  all  that  arc  agamll  thcMeeting-Houfcs 
on  one  Side,"  and  all  that  arc  for  them  on  die  other,  and  therefore  is  levy- 

‘n'ThcyrfaiJ,  they  would  deft  re  this  Point  to  be  referved  to  them  on  the 
Account  of  the  Opinion  of  the  Lord-ChicT-Juft.ee  Hake  But  I believe 
r'lis  Mater  has  been  fo  often  fettled,  that  it  would  be  ((range  lor  us  to  de- 
part from  fuch  a fettled  Rule  of  Law  ; for  thefe  are  only  the  fame  Argu- 
ments that  were  offered  by  the  Lord-Chiel -Julhce,  and  he  offered  the 
fame  Arsumcnts  that  were  ufed  in  Quein  Elizabeth's  Reign;  but  it  was 
then  held  to  be  Trcafon,  ana  has  been  held  loevtr  fincc.  His  Objc«io 
rrarle  them  cemfider  it  then,  and  they  did  fo  ; and  I fuppofe  they  will  n« 
expect  that  it  (hould  have  more  Weight  out  of  their  Mouths  than  out  of 
' 1.  w35  then  fettled,  and  has  been  taken  for  Law  at  all  I imes  liner, 
fo  that  it  is  not  a Matter  now  to  be  called  in  Queftion.  And  as  to  the 
Statute  of  1 v Eli*.  the  Intention  to  levy  War  furely  » notan  Intention 
to  do  a Thing,  which  when  it  is  done,  is  not  levying  War. 

Thus  the  Matter  ftands  in  Point  of  Law  ; 1 take  it  to  be  clear  that  tt 
U kvvin-  War,  if  you  take  him  to  be  Guilty  of  being  at  one  of  the 
Meeting-Pliers,  and  leading  them,  and  tempting  then .to  another. 
Whether  that  is  true,  or  not,  is  what  muft  be  lcl t to  your  Confiderotion. 
You  have  heard  what  has  been  laid,  and  what  Difficulties  ar.fe  in  Point 
of  Time,  and  on  the  other  Proofs  : If  you  are  of  Opinion,  that  he  was 
nrefent  at  Lincoln' ,-Inn- Fields,  end  did  encourage  them  and  afted  any 
JSerwife  than  by  Force ; if  you  believe  lie  led,  or  invited  them  to  another 


Place,  and  pulled  down  that,  then  you  will  find  him  Guilty  of  High 
Treaftm.  If  you  think  he  was  not  there,  or  was  under  a Compu! lion, 
then  he  will  not  be  Guilty.  As  for  his  being  drunk,  whether  hr  was  fo 
or  not,  ought  not  to  influence  one  Way  or  other. 

Clcr.  of  Arr.  Officer,  rake  Care  of  the  J ury.  Lay  your  Hand  upon’ 
the  Book.  ( Illicit  he  did.) 

You  fhail  well  and  truly  keep  every  one  fworn  of  this  Ipqucft  together 
in  fome  private  and  convenient  Room,  without  Meat,  Drink,  Candle, 
or  Lodging.  You  (hall  not  fuitcr  any  Perfon  wharf  ever  to  fpcak  to  them, 
or  anylif  them,  neither  fhail  you  yourfelf  (peak  to  them,  until  fuch  Time 
as  they  have  delivered  up  their  Verdict,  unlcfs  it  be  to  afk  thcm,  whether 
they  be  agreed  of  their  Verdict  ? So  help  you  God. 

Then  the  Prifoncrwas  taken  away,  and  the  Jury  withdrew  to  the 
Room  provided  for  them,  anJ  after  about  an  Hour’s  Coofultution,  agreed 
upon  a Verdict;  and  coming  into  Court,  were  called  over. 

Clcr.  of  Jrr.  Gentlemen  of  the  Jury,  anfwer  to  your  Names.  Sir 
Edward  Gould. 

Sir  Edward  Gould.  Here.  ( And  fa  of  the  red  ) 

Clcr.  of  Arr.  John  Collis.—John  Lelhs.  Here. 

Clcr.  of  Arr.  Gentlemen,  Are  you  agreed  of  your  Verdict  ? 

Omncs.  Yes. 

C/er.of  Arr.  Who  fhail  fay  for  you  I— Omncs.  Our  Foreman. 

Clcr.  of  Arr.  Set  Daniel  Dammaree  to  the  Bar. 

{IVhich  was  done.) 

Clcr.  of  Arr.  Daniel  Dammaree , hold  up  thy  Hand. 

{Which  he  Hi.) 

Gentlemen  of  the  Jury,  look  upon  the  Prifbuer.  How  fay  you.  Is  he 
Guilty  of  the  High  Trcafon,  whereof  he  ftands  indiifted,  or  Not  Guilty  I 
Foreman.  Guilty. 

Cltr.  f Newgate.  Look  to  him.  Keeper.  Guilty  of  High-T reafon. 

Clcr.  cf  Arr.  What  Goods  or  Chattels,  Lands  or  Tenements  had  he  at 
the  Time  of  the  High-T rt.non  committed,  or  at  any  Time  fincc  ? 

Foreman.  None,  to  our  Knowledge. 

Cl.  of  Arr.  Then  hearken  to  yourVerdifl,  as  the  Court  has  recorded 
it.  \ ou  fay  that  Daniel  Dammaree  is  Guilty  of  the  High-T reafon 
whereof  he  ftands  indietcJ,  and  that  he  had  no  Goods  or  Chattels,  Lands 
or  Tenements,  at  the  Time  of  the  H-'gh-Trcafon  committed,  or  at  any 
Time  fincc,  to  your  Knowledge : And  fo  you  fay  all. 

Omnes.  Yes. 

Clcr.  of  Arr.  Gentlemen  of  the  Jury-,  the  Court  difeharges  you,  and 
thanks  you  for  your  Service.  Cryer,  make  Proclamation. 

Cryer.  Q Yes,  Q Yes,  O Yes.  All  Manner  of  P-rfons,  that  have  any 
Thing  more  to  do  at  this  General  Seffions  of  the  Pence,  Scffions  of  Oyer 
and  Terminer,  and  Gaol-Delivery  of  Newgale,  holden  for  the  City  of 
London , Seffions  of  Oyer  and  Terminer,  and  Gaol-Delivery  of  Newgate, 
holden  for  the  County  of  Middlcfex,  may  depart  hence  for  this  Time,  and 
give  their  Attendance  here  again  To-morrow  Morning  at  Eight  of  the 
Clock. 

GOD  fa vc  the  Queen. 

On  Saturday  the  l\fl  of  April,  1710,  being  the  lajl  Day  of  the  Sejpens , the 
Lord  Mayor , and  Air.  Serjei.nl  Richnrdfon,  ; vh  ■ acted  as  Defutr- Re- 
corder, in  the  Alfenct  of  Sir  Peter  King,  Knt.  Recorder  of  the  Oily  of 
London,  with  Jeveral  Aldermen,  and  Jujlices  cf  the  Peace  for  the  Count,  of 
Middlcfex,  tame  into  Court  about  Six  in  the  Evening  ; and  the  Court  being 
refumed , the  Prifoncr,  together  with  Sampfon  Archer,  eottviOed  the  Janie 
Seffions,  for Jhtafing  a Horfe,  was  brought  to  the  Bar , to  receive  Judgment : 
When  the  Court  proceeded  thus : 

Cltr.  of  Art.  Daniel  Dammaree,  hold  up  thy  Hand. 

{Which  he  did.) 

You  have  been  indicted  for  High-Trcafon,  in  levying  open  War  within 
this  Kingdom,  againft  Her  Majcfty  j you  have  pleaded  Not  Guilty,  and 
have  put  your  feu  for  Trial  upon  your  Country,  which  Country  have 
found  you  Guilty  : What  can  you  fly  for  vourfelf,  why  the  Court  fhould 
not  pronounce  Judgment  againft  you,  to  die  according  to  Law  ? 

Dammaree.  My  Lord,  I a(k  Pardon  of  the  Queen  and  the  Law,  which 
I confcfs  myfclf  to  have  offended  in  a very  vile  and  unjuftifiable  Man- 
ner, and  humbly  beg  that  my  Cafe  may  be  favourably  reprefented  to  Her 
Majcfty  ; having  no  other  Dcpendance,  but  on  Her  Royal  Mercy. 

Mr.  Scrj.  Riehardfon.  Have  you  any 'Thing  to  offer  by  yourfelf,  or 
Counfcl,  which  may  be  of  fervice  to  you  in  Arrcft  of  Judgment  ? 
Dammaree.  No,  my  Lord. 

Mr.  Setj.  Riehardfon.  'Then  call  upon  the  other  Prifoncr. 

Cter.ef  Arr.  Sampfon  Art  her , hold  up  thy  Hand. 

{IFTiich  he  did.’) 

You  have  been  indicted  for  fclonioufly  ((>•  ding  a bay  Gelding,  the  Pro- 
perty of  William  Bird/:  You  have  pleaded  Not  Guilty,  and  put  yourfelf 
for  Trial  upon  your  Country,  which  Country  hath  found  you  Guilty: 
'What  can  you  fay  for  yourfelf,  why  the  Coutt  fhould  not  proceed  to  give 
Judgment  againft  you,  to  die  according  to  Law  ? 

Archer,  It  is  my  firftFafl,  and  1 gray  that  I may  be  tranfported. 

Mr.  Seri.  Riihardfon.  is  that  all  you  have  to  fay? 

Arch.  Yes,  my  Lord. 

Cltr.  of  Arr.  Then.  Cryer,  make  proclamation. 

Cryer.  O Yes.  All  Manner  of  Pc: for.*  are  commanded  to  keep  Silence 
while  Judgment  is  giving,  upon  Pain  of  Imprisonment. 

Mr.  Seij.  Riehardfon.  You  that  are  the  Prifnners  at  the  Bar,  you  have 
pa  fled  your  Trials  for  capital  Offence?,  of  which  you  have  been  fevc- 
rally  indicted  : You  have  had  patient  Hearings  : One  of  you  has  had  the 
Afliftancc  of  Counfcl  of  great  Skill  and  Ability,  and  all  the  Liberty  and 
Indulgence  you  could,  in  Reafon,  defire  or  wifn  for;  but  yctrr  Guilt  was 
fo  plain  and  evident,  that  every  one  that  heard  your  Trials  muft  ad- 
rnir,  that  you  ftand  juftly  convicled  by  the  Verdict  of  your  Country. 
Your  Crimes,  as  they  are  various  in  their  Nnturcs,  fo  they  fubjedt  you 
to  different  Puniftimcnts  ; but  your  Sentences  have  this  fatal  Similitude, 
that  they  both  terminate  in  Death  : Which,  though  tartible  in  its  Na- 
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tare,  muft  of  sbfolutc  neeefltty  be  infliiSed  by  the  Civil  Magiftratc,  where 
the  pubhek  Peace  is  rcbelliouflv  bioke,  or  private  Property  notoiioufly 
invaded.  Without  thefe  penal  Sanctions,  it  is  impoffible  that  Order  and 
good  Government  fhould  fublitl  in  any  Nation  5 and  how  movingly  fo- 
everyour  prefeat  melancholy  Situation  may  plead  for  Pity  and  Compaf- 
fion,_yct  the  good  of  the  Whole,  and  the  Protection  of  the  Innocent,  are 
t onfiderations  of  much  higher  Importance : And  you  have  the  left  to  offer 
for  youi  fi  Ives,  lincu  the  Nature  of  the  Crimes  you  have  committed  is  fuch, 
a1  that  they  muff  be  the  Effects  of  very  vicious  Principles,  or  extravagant 
Faffions  : One  of  you  hath  offer’d  Violence  to  a Body  of  People,  whom 
the  Law  has  thought  tit  to  tolerate  : and  your  manner  of  proceeding  was 
attended  with  fuch  dtfperaic  Circumffaoccs  of  Terror  and  Mifchievouf- 
uels,  as  threaten'd  Deftrudtion  and Defolation  to  an  innocent  Neighbour- 
hood, when  to  ycur  own  malicious  Aflions  you  added  the  Fury  of  an  Ele- 
ment more  cruel  and  mercilcf*  than  yourfclf.  You  have  indeed  endea- 
vour'd to  excufe  yourfelf  by  pleading,  that  your  Crime  was  the  Etfaff  of 
Drinking,  which  is  a much  weaker  Defence  than  your  Fellow  Prifoncr 
makes,  who  fays,  he  robb'd  out  of  Ncceffity.  Neither  of  thefe  Cafes  will 

i’uflify  a Breach  of  the  Law  in  the  leaft  degree,  much  lefs  will  it  cxcufe 
ligh-Treafon,  or  Felony.  The  necc/Iitous  Perfon,  indeed,  has  a fairer 
Claim  to  Pity  than  the  Drunkard  j for  the  latter  voluntarily  weakens  his 
Roafon,  and  inflames  his  Paffions,  and  by  that  very  Action  is  guilty  of  an 
Offence  again ff  common  Decency,  and  the  Laws  of  the  Land ; while  it 
is  poffiblc  the  Misfortunes  of  the  other  may  be  unavoidable,  though  they 
arc  too  often  the  Confluences  of  idlcm  fs,  Extravagance,  and  Debauch- 
ery. We  live  in  a Trading  Country,  and,  1 believe,  there  are  few  ln- 
ftanccs  where  a Man  in  Health,  ami  of  an  boneft  Chara£ter,  may  not 
earn  the  Bread  of  Induftry,  and  cat-«t  in  Security.  It  was  for  this  Pur- 
pofe,  for  the  Security  of  the  Innocent,  that  the  very  Laws  were  made  by 
which  you  arc  now  to  fuffer : And  as  thefe  Laws  arc  founded  upon  an 
higher  Inftitution,  cv?n  the  Laws  of  God,  you  will  do  well  to  confider 
youifclvcs  as  Offenders  againft  the  Laws  of  your  Maker,  and  accountable 
not  only  for  thefe  Crimes,  but  for  every  A&ion  of  your  Lives,  at  a higher 
Tribunal,  at  which  you  arc  likely  to  appear  in  a fhort  time,  perhaps  in  a 
few  Days.  Upon  thefe  Confiderations,  the  Lenity  of  our  Conffi ration 
gives  a fhort  Reipite  to  Pcrfons  in  your  deplorable  Circumftances ; and 
this  City  provides  a Clergyman,  whofc  Profcffion  and  Experience  enable 
him  to  advife  and  afliff  you  in  making  a proper  Preparation  againft  your 
approaching  Change;  to  which  important  Preparation  I fhall  difmil's  you, 


having  firft  difeharged  the  Court  of  the  Duty  incumbent  upon  it,  by  pro- 
nouncing the  fevcral  Sentences  the  Law  has  appointed. 

You  Daniel  Dammaree,  having  been  convicted  of  High-T reafon,  the 
Judgment  of  the  Law  is,  and  the  Court  doth  award  : 

That  you  be  carried  from  hence  to  the  Place  from  whence  you  came* 
and" from  thence  be  drawn  upon  a Hurdle  to  the  Place  of  Execu- 
tion, where  you  fhall  be  hane'd  by  the  Neck  ’till  you  are  aim  oft 
dead,  and  being  alive,  you  mall  be  cut  down,  your  privy  Mem- 
bers fhall  be  cut  off,  ana  your  Bowels  taken  out,  and  burnt  before 
your  Face:  That  your  Head  be  fever'd  from  your  Body,  and  your 
Body  divided  into  four  Quarters,  to  be  difpos’d  as  the  Queen  (halt 
appoint.  And  the  Lord  have  Mercy  upon  your  Soul. 

And  you  Sampf.n  Archer , having  been  convi&cd  of  Felony,  with  the 
Benefic  of  Clergy ; the  Judgment  of  the  Law  upon  you  is,  and  it  is  award- 
ed by  the  Court : 

That  you  return  from  hence  to  the  Place  from  whence  you  came,  and 
that  from  thence  you  be  convey’d  to  the  Place  of  Execution  ; 
where  you  are  to  be  bang'd  by  the  Neck  'till  you  are  dead  ; and 
the  Lord  have  Mercy  on  your  Soul. 

Dammaree.  My  Lord,  I defirc  my  Wife  and  Children  may  have  Liberty 
to  come  and  fee  me  in  Prifon,  in  the  Abfence  of  the  Keeper. 

Mr.  Serj.  Richardfon.  As  for  feeing  your  Wife  and  Children,  that  we 
don’t  deny  you  ; but  wc  can’t  allow  them  to  be  alone  with  you,  bccaufe 
it  may  occafion  an  Efcape. 

Dammaree.  My  Lord,  if  any  other  Miniftcr  will  be  fo  kind  as  to  vifit 
me  in  my  Diftrcis,  I hope  it  will  be  permitted. 

Mr.  Seij.  Richardfon.  Ay,  by  all  means.  'Tis  a Liberty  that,  I think, 
was  never  refufed.  'You  fhall  have  all  the  Favour  that  is  ufually  fhewn 
to  Perfons  in  your  Condition. 

Then  the  Prifoner  was  taken  away,  and  the  Court  proceeded  to  the 
other  Buftnifs  of  the  Seflions  j and  afterwards  adjourn'd  to  Wednefday  the 
25th  of  May  following. 

Upon  the  Report  of  the  Prifoners  Cafes  to  the  Queen,  they  both  were  re- 
prieved ; and fome  time  after  Dammaree  received  Her  ttuft  gracious  Pardon. 


LVII.  The  Trial  of  Francis  Willis,  a Footman,  for  High  Treafon , in  levying  ofen  War  againft 
Her  Majefty,  in  the  Kingdom,  under  Pretence  of  pulling  down  Meeting  Houfes.  9 Annas,  1710. 


[ At  the  Scfiions-Houfc  in  the  Old-Bailey.  ] 


Domina  Regina  vtrfus  Willis. 

Die  Veneris  Vicefsmo  die  Aprilis  Anno  Domini  (cf  Regina  pradiclo. 

TH  E Court  being  refumed,  as  in  the  Trial  of  Dammaree , and  the 
fame  Judges  being  prefent, 

Cler.  of  Arr.  Middlefex  Cryer,  make  Proclamation. 

Cryer.  O Yes,  O Yes;  You  good  Men  of  the  County  of  Middlefex , 
fumroon’d  to  appear  here  this  Day,  to  try  between  our  Sovereign  Lady  the 
Queen,  and  the  Prifoners  that  fhall  he  at  the  Bar,  anfwer  to  your  Names 
as  you  fhall  be  call’d,  every  Man  at  the  firft  Call,  upon  Pain  and  Peril 
fhall  fall  thereon. 


Then  the  fury  that  were  return’d  on  the  Pannel,  were  all  calf  d over,  and 
the  Appearances  of  all  thofe  that  anfwer' d to  the  Call , were  recorded, 

Cler.  of  Arr.  Set  Francis  Willis  to  the  Bar. 

(Which  was  done). 

Cler.  of  Arr.  Francis  JVillis , hold  up  thy  Hand. 

( which  he  did). 

Cler.  of  Arr.  You  the  Prifoncr  at  the  Bar,  thefe  good  Men,  whom  you 
fhall  hear  call’d,  and  do  now  perfonally  appear,  are  to  pafs  between  our 
Sovereign  Lady  the  Queen  and  you,  upon  Trial  of  your  Life  and  Death. 
If  therefore  you  will  challenge  them,  or  any  of  them,  your  Time  is  to 
fpeak  to  them  as  they  come  to  the  Book  to  be  Sworn,  and  before  they  be 
Sworn. 

Willis.  My  Lord,  I defire  that  none  of  the  Gentlemen  that  ferved  upon 
the  Jury  Ycfterday,  may  be  fworn  now. 

L.  C.  f.  You  have  a Right  to  challenge  Fivc-and-Thirty  peremptorily, 
without  fhevring  Caufe;  and  as  many  more  as  you  can  lhew  good  Caufe 
againft.  If  any  of  the  Jury  that  ferved  Ycfterday  appear  now,  it  will 
be  a proper  time  to  take  the  Exception. 

Mr.  Darnell.  My  Lord,  1 take  it,  the  Prifoner’s  Intent  by  this  Motion, 
is  to  fave  the  Time  of  the  Court.  He  does  not  intend  to  make  any  Chal- 
lenges, but  to  the  Jury  of  Ycfterday,  whom  he  conceives,  in  fome  mca- 
fure,  to  have  declared  their  Opinions  upon  the  Fact  already ; and  there- 
fore defircs  the  Clerk  may  pafs  over  their  Names  as  they  ftand  upon  the 
Pannel. 

L.  C.  J.  Let  it  be  fo. 

Cler  of  Arr.  Thomas  Nicbells,  Efq. 

( IVho  appea>’d). 

Cler.  of  Arr.  Hold  Mr.  Nichotls  the  Book. 

You  fhall  well  and  truly  Trj'i  and  true  Deliverance  make  between  our 
V OL.  VIII. 


Sovereign  Lady  the  Queen,  and  the  Prifoncr  at  the  Bar  whom  you  fhall 
have  in  Charge,  and  a true  Vcrdi£t  give  according  to  your  Evidence.  So 
help  you  God. 

Cler.  of  Arr.  Jofipb  Spencer. 

( He  appear'd,  and  uias  Sworn). 

In  like  manner  the  other  Ten  Gentlemen  appear'd,  and  were  fworn, 
whofe  Names  follow : 


JURY. 


Thomas  Nicholls,  Efq. 
ys/epb  Spencer , 

John  Partins, 

William  Hargrave, 

' John  Aiiili, 

Thomas  Phillips, 


William  Briakfpear, 
Charles  Gardner , 
Richard  Haoozard, 
Samuel  Brown, 
Francis  Higgins , 
Daniel  Browne. 


Cler.  of  Arr.  Cryer,  count  thefe. 

Thomas  Nicholls. 

Cryer.  One,  and  fo  of  the  -r.efi. 

Cler.  of  Arr.  Daniel  Browne. 

Cryer.  Twelve  good  Men  and  true,  ftand  together,  and  hear  your 
Evidence. 

Arc  you  all  Sworn,  Gentlemen  ? 

Cler.  of  Arr.  Cryer,  make  Proclamation. 

Cryer.  O Yes ! If  any  one  can  inform  my  Lords  the  Queen’s  Juftices, 
the  Queen’s  Serjeant,  the  Queen’s  Attorney-General,  or  this  Inqueft  now 
to  be  taken,  of  the  High  Treafon  of  which  the  Prifoner  at  the  Bar  ftands 
indicted,  let  them  come  forth,  and  they  fhall  be  heard,  for  now  the  Pri- 
foner ftands  at  the  Bar  upon  his  Deliverance ; and  all  others  that  arc  bound 
by  Recognizance,  to  give  Evidence  againft  the  Prifoner  at  the  Bar,  let 
them  come  forth,  and  give  their  Evidence,  or  elfc  they  forfeit  their  Re- 
cognizance. And  all  Jurymen  of  Middlefex  that  have  appear’d  and  arc 
not  fworn,  may  depart  the  Court  for  this  Time,  and  give  their  Attendance 
here  again  T o-morrow  Morning. 

Cler . of  Arr.  Francis  Willis , hold  up  thy  Hand. 

( Which  be  did). 

Gentlemen  of  the  Jury,  look  upon  the  Prifoner,  and  hearken  to  his 
Caufe.  He  ftands  indicted  by  the  Name  of  Francis  Willis , late  of 
the  Parifh  of  St.  Andrew,  Holborn,  in  the  County  of  Middlefex,  Labourer, 
fir  that  he  not  having  the  Fear  of  God  before  bis  Eyes,  but  being  moved 
and  /educed  by  the  Infiigation  of  the  Devil,  hie.  (prout  in  the  hid  lament, 
mutatis  mutandis),  again jl  the  Peace  of  our  Sovereign  Lady  the  Quern, 
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her  Crmun  and.  Dignity,  anil  againfl  the  Form  of  the  Statute  in  that  Co/e  wade 
and  provided.  Upon  this  Intlidmcnt  he  has  been  arraigned,  and  there- 
unto hath  pleaded  Not' Guilty,  anil  for  his  Trial  hath  put  himfclr  upon 
God  and  his  Country,  which  Country  you  are.  Your  Charge  is  to  en- 
quire, whether  lie  be  Guilty  of  the  Higli-Treafah  whereof  he  Hands  tn- 
dickd,  in  Manner  and  Form  a«  he  Hands  indicted,  or  Not  Guilty.  If  you 
find  him  Guilty,  you  arc  to  enquire  what  Goods  and  Chattel-,  Lands  and 
Tenement  , he  had  at  the  Tim  : of  the  H'.h-Treafon  committed,  or  at 
any  time  fi  thence.  If  you  find  him  N .s  ( j uilty,  you  are  to  enquire  whe- 
ther he  fied  for  it : If  you  find  that  he  (led  for  it,  you  are  to  enquire  of  his 
Goods  and  Chattels,  Lands  and  Tenements,  as  if  you  had  found  him 
Guilty.  If  you  find  him  Not  Guilty,  nor  that  he  fled  for  it,  you  are  to 
fay  fo,  and  no  more,  and  hear  your  Evidence. 

Mr.  Thom/on.  May  it  pleafe  your  Lordflup,  anil  you  Gentlemen  of  the 
Jury,  From  it  If'ilUr,  the  Prifoncr  at  the  Bar,  Hands  indifled,  for  that  he, 
not  having  the  Fear  of  God  before  his  Eyes,  hut  being  moved  by  the  In- 
flation of  the  Devil,  and  defining  to  withdraw  the  cordial  Love  and 
natural  Obedience,  which  true  and  faithful  Subjects  of  our  Sovereign  La- 
dy fhe  Queen  do  and  ought  to  bear  tow-  rds  her,  anil  intending  to  diflurb 
the  Peace  and  common  Tranquillity  of  this  Kingdom,  on  the  full  of 
Jldartb  IjH,  in  the  Panfh  of  St.  Andrew,  Holhorn,  in  the  County  ol  M'd- 
e'l.ftx,  tratm-oufly  compaiTcd  am!  imagined  '.o  levy  War,  and  Hir  up  Re- 
bellion ami  lii.urrcdlim  ag-ii'.li  our  faiJ  Lady  the  Queen  within  this  King- 
dom : And  that  he  nt  Liu  aero  piifli  It's  laid  trail  rous  Imaginations  and 
Dcfigr.<,  on  t'  ? la:  1 linl  ot  M"  <•,  ami  >n  the  laid  1’aiilb  being  alien. bicJ, 
with"!!  Multitude  and  great  Number  of  Pc.  pie,  armed  and  arrayed  in  a 
watlik  M . liner,  hr:  dm  then  sr.  ' there  unlawful  y and  traitoroufly  levy 
War  .ig  itnll  ...  u laid  Lady  th  Queen,  contrary  to  the  Duty  of  his  Allc- 
pi.int r,  i.gaudt  the  pea- c of  ot.:  Lid  Lady  the  Queen,  her  Crown  and 
Dignity. 

To  |.;;i  liuliflrr.rnt  r:  ha.  plead  d Not  Guilty. 

G«it.  n .11,  we  Hull  t ll  thr  Evidence  lor’ the  Queen,  and  if  they 
prove  the  Charge,  as  laid  in  the  Indictment,  wc  doubt  nut  but  you  will 
find  him  Guilty. 

Mr.  Alt.  Cm.  My  Lord,  tiie  Pti  finer  at  thr  Bar  Hands  charged  by  this 
Indictment  for  being  one  of  thwfe  svkked  rclicllious  Pcrfons,  that  had  fo 
little  Cuncctn  for  her  Majelly,  ami  his  Fellow-fuhjcfts,  that  upon  the 
firfi  Day  of  Marti  lull,  he  nlflfinlded  with  a great  Number  of  other  fed i- 
tious  and  uot Pious  Pit  tor.?,  1 • il>;  Dillurbance  of  the  Peace  of  :he  Queen, 
and  her  Sulij  l’.‘.  It  i-  lurprifing  to  confidcr,  that  under  the  Rci^n  of  a 
Prince,  It*  g«««l  as  lict  Mr  iiy,  anv  fbotild  lie  found  f*>  wicked  as  to  be 
liable  u>  Lc  charged  with  fuch  a Crime  as  this-.  When  the  Courts  are 
open  and  free,  to  parti  fli  any  that  ofiend  againfl  the  Laws  of  the  Land, 
that  it  ftioulJ  be  thought  nccefliiry  for  fuch  a Number  of  People  to  get  to- 
gether, to  do  wiiai  is  the  Duty  cf  the  Magiftrate,  a:id  for  them  to  take 
upon  them  to  punifli  Offendeis:  But  wc  know  there  are  fomc  that  would 
bring  i ll  Things  into  Gonfufion,  and  the  Way  to  do  it,  is  to  proceed  in 
this  Manner,  it  is  not  difficult,  indeed,  to  know  what  the  D.fignsof 
thefe  People  were;  you  will  hear  it  was  pretended  to  be  a Defign  to  pull 
down  the  Meeting  Houles,  that  is,  the  Houfcs  of  thofc  People  that  arc 
unhappy  enough  tn  dlllent  from  the  Church.  We  (bail  fljew  that  this 
ws  a Defign  formed  before,  and  relolvcd  to  he  executed  the  fit  Hof  March  ; 
'Phut  ii  w rclolvcd  by  a great  N umber  of  People  met  at  the  Temple,  that 
the  Night  following  t l»«-y  would  deflroy  the  Mcrting-Houles  thereabout: 

"1  hat  in  Execution  of  this  Defign,  there  were,  in  fcvcral  Parts  of  tins 
Countv,  .great  Nutr.hr rs  got  together,  and  that  they  did  make  Afiitults  on 
divers  of  her  M.vjelty'i  Subjects.  and  did  pull  down  many  Mcciing-Houfrs, 
gut  them,  as  they  call  it,  and  bring  the  Materials  to  their  Fites,  and 
there  deflroy  them.  We  (hall  (hew  that  this  Man  was  not  only  at  one, 
but  at  fevetal  of  thefe  Bonfires;  that  he  was  there  not  as  a Spectator,  but 
active,  and  had  the  Vanity  to  be  a Captain  of  the  IvJob;  that  lie  had  got 
n Curtain  belonging  to  the  Mecting-Houfc  in  Fetter-Lane,  that  he  put  it 
upon  a Pole,  arid  carried  it  at  the  HeaJ  of  the  Mob  ; that  he  came  from 
that  Place  to  another  Fire  in  Hatton-Garden , and  was  adiivc  in  throwing 
the  Timber  into  the  Fir:  there.  When  we  have  proved  this  Fad4,  upon 
him,  that  he  was  concerned  in  this  Manner,  your  Lordlhip  will  dirccl 
the  Gentlemen  of  the  Jury,  that  this  meeting  together  with  Force,  to 
work  a Reformation  .11  ihc  Stale,  in  order  to  pull  down  the  Mceting- 
Houiis,  that  tl-.is  will  amount  to  levying  War,  and  High-Treafon,  as  it 
is  laid  in  the  Indictment. 

Mr.  Scl.  Gm.  My  Lord,  the  Charge  in  the  Indictment  has  been  fully 
opened,  1 fhall  only  call  the  Witneffes;  and  if  we  prove  the  Fact,  I take 
it  to  be  clear,  that  it  is  levying  War  within  the  Statute  of  the  25th  of 
Edward  the  Thiid. 

Then  Thomas  Tolboy  was  /worn. 

Mr.  Scl.  Gen.  Pray  acquaint  mv  Lord,  and  the  Jury,  what  you  know 
of  any  Defign  to  pull  down  the  Mccting-Houfes. 

T.  Toll  y.  My  Lord,  as  I went  through  the  Temple , on  Tue/day  the  28th 
of  Fehraaty , I f-w  there  a great  Mob,  a great  many  ThoulanJs,  and  I 
heard  them  conlult  of  dcmolifliino  Mr.  Burgif’s  Meeting-Houfc. 

Mr.  Sol.  Gen.  What  was  the  Occafion  of  their  being  at  the  Tmple ? 

T.  Tell ve.  The y came  with  Dr.  SochevereP s Coach  home  from  IVtJlminf.er. 

Mr.  Sol.  Gen.  ’When  was  this  to  be  done  ? 

T.  Ttlbey.  It  was  to  be  done  the  next  Night. 

Mr.  Sol.  Gen.  You  heard  this  Difcourie  among  them  ; was  Mr.  Burgef’t 
Mecting-Houfc  pulled  down  the  next  Night? — T.  Tolboy.  Yes, 

Mr.  Npi.  Gere.  Were  there  any  others  pulled  down  ? 

T.  T ilk?.  I have  been  informed  fo-,  but  1 don't  know  rayfelf. 

Mr.  Dame!!.  Was  the  Talk  particularly  about  Mr.  BurgefFs,  or  were 
any  others  mentioned  l 

T.  Totbsy.  Mr.  Burge/’s  was  mentioned;  I don't  remember  any  other 
mentioned. 

L.  C.  "j.  You  fay  no  other  was  named.  Was  there  any  Dlfcourfc  of 
Meeting- Ho  u les  in 'general  ? 

T.  Isibiy.  I don’t  remember  any  but  his  mentioned.  Some  faid.  We 
will  go  ptcfctstly,  and  pull  down  Dr.  Burge/s' % Meeting-Houfe  ; others 
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were  for  deferring  it  'till  the  Morrow  Night ; and  others,  'till  the  Event 
of  the  Doctor’s  Trial. 

Then  John  Lunt  was  /worn. 

Mr.  At t.  Gen.  Look  upon  the  Prifoncr,  and  tell  us  if  yon  know  him. 

J.  Lunt.  My  Lord,  I flood  within  my  own  Door  in  Klrby-Strert , that 
Night  that  the  Mob  was,  and  about  eleven  at  Night,  he  came  over- 
againft  my  Door,  and  (poke  thefe  Words,  They  made  me  Captain  of  a Party 
To-night. 

Mr.  Darnell.  My  Lord,  I muft  object  againfl  his  giving  in  Evidence 
what  the  Prifoncr  told  him. 

Mr.  Sol.  Gen.  Surely  it  is  Evidence  what  a Man  fays, 

Mr.  Ait.  Gen.  You  fay  you  know  him ; do  you  remember  you  faw  him 
on  IVednefday,  the  firfl  of  Morel  Lit  ? 

J.  Lunt.  I forgot  the  Night:  It  was  the  Night  the  Mecting-Hotife 
was  pulled  down  in  Hatton-Garden. 

Mr.  Ait.  Gen.  Did  you  fee  him  alone,  or  were  there  others  w:th  him? 

J.  Lunt.  He  came  right  againfl  my  Door,  and  Nobody  fpoketo  him  as 
I mv ; but  he  (aid.  They  had  made  him  Captain  of  a Party  that  Night . 

Mr.  Ait.  Gm.  Stay,  wc  will  call  another  firfl. 

‘I hen  William  Grove  was /worn. 

Mr.  At!.  Gen.  Pray,  acquaint  my  Lord,  and  the  Jury,  whether  you 
faw  the  Prifoncr  the  firfl  of  March  lift. 

IF.  Grove.  I never  faw  him ’till  chat  Night.  I faw  him  with  a long 
Pole,  and  a Curtain  upon  it,  and  he  cried  out,  A High-Church  Standard! 
He  flopped  fcveraJ  Coaches,  and  got  Money  from  them,  and  made  them 
cry,  Figb-Church.  But  lo  I wear  that  this  is  the  Man,  I can’t. 

Mr.  An.  Gen.  How  many  were  there  together? 

IV.  Gieve.  Five  or  fix  hundrcJ. 

Mr.  Ait.  Gen.  Was  there  any  thing  like  Colours  before  them  ? 

IV.  G'  eve.  Yes,  there  was  a Curtain,  and  he  that  carried  ir,  cried, 
WJs-Cbunh  Staadafd  ! He  flopped  many  Coaches,  and  got  Money  from 
them,  and  made  them  cry.  High- Church. 

Mr.  Sol.  Gen.  Whence  did  he  bring  it? 

IV.  Grove.  From  Mr.  Bradbury's  Meeting,  in  Fetter-Lane. 

Mr.  Sol.  Gen.  Did  he  carry  it  nowhere  clfe? 

IV.  Grow.  I faw  it  nowhere  but  at  the  Fire  at  Holhorn. 

Mr.  Sol.  Gen.  Was  there  any  Fire  in  Hatton-Garden? 

IV.  Grave.  Yes,  there  were  three. 

Mr.  Sil.  Gen.  What  were  they  mideof  ? 

IV.  Grove.  Of  the  Materials  of  Mr.  Taylor's  Meeting-Houfe. 

Mr.  Sol.  Gm.  Du  you  know  of  any  others  that  were  pulled  down  ? 

IV.  Grove.  Yes,  Mr.  Burg  eft's. 

Mr.  Sol.  Gm.  Do  you  know  of  any  others  ? 

IV.  Grove.  I have  hrard  of  others,  but  don’t  know  them. 

Mr.  Alt.  Gen.  After  Vi his  was  taken,  you  went  to  Newgate ; not? 
give  an  Account,  did  you  make  anv  particular  Obfervations  at  the  Time 
you  fuw  the  M.m  difplay  the  Banner  ? Did  you  take  any  Notice  of  him  ? 

' IV.  Gnw.  Yes. 

Mr  Ait.  Gm.  What  did  you  take  Notice  of  him  ? 

IV.  Grove.  L took  fuch  Notice,  that  I thought  I fhould  know  him 
again. 

M'\  Alt.  Gm.  Now,  did  you  go  to  Newgate  to  fee  him  ? 

IV.  Grove.  Yes  ; but  the  Place  was  dark,  and  his  Cloaths  and  Wig 
were  altered. 

Mr.  Alt.  Gm.  Whitt  did  you  think  of  the  Man  you  faw  in  Newgate  P 
IV.  Gm.  . :.  f did  think  It  was  the  fame  Man. 

Mr.  Ait.  Gen.  Now  look  at  him,  find  lee  whether  this  is  the  fame  you 
faw  in  Newgate  ? 

IV.  Grove.  His  Cloaths  were  fomuch  altered,  that  I can’t  tell, 

Mr.  Att.  Gen.  Tell  U ',  is  that  Man  the  fame  ? 

IV.  Grcve.  I never  law  him  but  tuac  Night,  and  in  Newgate ; and  it 
was  fo  dark,  that  1 can’t  lay  this  is  the  Man. 

Mr.  Sol.  Gen.  Do  you  remember  what  Cioaths  he  had  ? 

IV.  Grove.  I can’t  tell  whether  they  were  Blue  or  Green. 

Air.  SA.  Gen,  Were  there  mere  that  flourifljed  Colours ; more  than  one  i 
IV.  Grove.  1 faw  but  one. 

Mr.  Darnell,  Pray,  at  me  Time  you  faw  that  Banner  difplayed,  was 
there  any  other  Fire  in  Hatton-Garden? 

IV.  Grove.  No  ; 1 believe  this  was  made  firfl ; and  then  the  Mob  faid. 
They  would  go  to  Mr.  Taylor's, 

Mr.  Darnell.  What  time  was  it  that  tbs  Fire  was  in  Holhorn  ? 

IV.  Grove.  About  ten. 

Mr.  Darnell.  What  time  was  that  in  Hatton-Garden  ? 

IF.  Grove.  About  eleven. 

Mr.  Darnell.  You  fay  this  Curtain  was  brought  out  of  Fetter-Lane 
Meeting.  How  do  you  know  ? Did  you  fee  it  brought  out  of  the  Meeting? 

IV.  Grove.  No;  but  1 faw  it  brought  cut  of  the  Lane,  and  the  People 
faid  it  came  from  thence. 

Mr.  Darnell.  Do  you  remember  what  coloured  Coat  he  had  on  ? 

TV.  Grove.  I can’t  tell  ; it  was  either  Biue  or  Green. 

Mr.  Darnell.  Do  you  remember  what  Sort  of  Hat  he  had  on  ? 

IV.  Grove.  No. 

Mr.  Darnell.  Was  it  a laced  Hat,  or  a plain  one  ? 

IV.  Grove.  I cannot  tell  indeed. 

Mr.  Darnell.  You  fry  you  looked  hard  at  him  ? 

IV.  Grove.  Yes  j but!  never  minded  his  Hat. 

Mr.  Sol.  Gen.  You  heard  People  fay,  the  Curtain  was  taken  out  of  Me. 
Bradbury’s  Meeting:  Who  were  they  that  faid  fo?  The  People  that  were 
concerned  in  the  Fite,  or  them  that 'flood  bv  ? 

IV.  Grove.  Them  that  flood  by,  as  1 might. 

L.  C.  Baron.  You  fay  you  went  to  Newgate  fhortly  after  this,  to  fee 

this  Man? -IV.  Grove.  Yes,  my  Lord. 

L.  C.  Baron.  And  the  M.m  that  you  faw  there,  do  you  believe,  or  do 
you  mu,  to  be  the  Prifoncr  at  the  Bar  ? 

IV , Grove.  Yes,  I do  believe  it  was. 

Mr.  Darnell.  Are  you  pofitive  this  is  the  Min  ? 

IV.  Grove. 
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IV.  Grove.  No,  I am  not. 

L.  C.  J.  When  you  went  to  Newgate,  the  Man  that  you  faw  there,  did 
vou  believe  him  to  be  the  Pcrfon  that  you  Caw  difplaying  the  Colours  ? 

IV.  Grove.  Yes,  1 did. 

L.  C.  J.  How  long  was  that  after  you  faw  him  at  the  Fite  ? 

IV.  Gretif.  About  ten  Days. 

L.  C.  Baron.  Pray,  what  makes  you  lefs  knowing,  or  believing  now, 
than  you  was  then  ? 

IV'  Grave.  My  Lord,  his  Cioaths  are  altered,  and  he  has  another  Wig  1 


on. 

Mr.  Darr.tll.  Pray  tell  us  any  one  thing  you  had,  to  knowthis  Man  by  r 

IV.  Grave.  No  other  Inftancc,  but  that  he  fiourifhed  the  Colours. 

Mr.  Darnell.  Do  you  know  the  Colour  of  his  Coat? 

IV.  Grove.  I believe  it  was  blue. 

Mr.  Darnell.  Are  you  fure  it  was  not  green  ? 

IV.  Grove.  1 am  not  furc. 

Mr.  Darnell.  When  vou  Caw  him  in  Newgate,  what  did  you  know  him 
by? 

IV.  Grove  By  his  Features,  I thought  he  was  the  fame  Man. 

Air.  Darnell.  Pray  deferibe  any  on;  Feature  you  knew  him  by. 

L.  C.  J.  It  is  difficult  to  def  eribe  a Man's  Face,  and  Co  it  is  to  deferibe 
bis  Hand.  If  you  were  afkcd  how  you  knew  a Man’s  Claud  ? it  would  be 
difficult  for  you  to  deferibe  it;  and  fo  if  you  were  a Cited,  how  you  know 
any  Man’s  Face  in  Court,  unlefs  there  was  foir.tthing  very  particu- 
lar in  his  Face ; and  yet  there  is  fomething  in  the  Coinpofition’ot  .1  Face, 
by  which  it  is  known,  which  none  perhaps  but  a Painrcr  can  deferibe. 

Air.  Sol.  Gen.  You  fay  he  is  altered  from  what  he  was  in  Newgate? 
Hus  he  not  the  fame  Cioaths  on  ? 

IV.  Grove.  He  has  quite  another  Dtefs,  and  another  Wig,  he  had  blue 
Cioaths  on  there. 

Mr.  Set.  Gen.  And  you  City,  you  believe  fhe  Man  that  hail  the  Colours 
bad  blue  Cioaths  ? 

IV.  Grove.  Yes,  indeed  I take  them  to  be  blue ; but  cannot  be  pofitivc 
whether  they  were  blue,  or  great. 

Mr.  Sol.  Gen.  You  have  fpolccn  about  this  Matter  already,  on  yourEx- 
amination,  you  have  Conner  I y confideud  it  coolly,  you  ought  to  conftder 
what  you  have  faid  l efo:  . and  to  rec..!T;cl  yourfclf.  The  Man  you  faw 
in  Newgate,  What  Coat  hail  he  on  ?— //  . Grove.  He  had  blue. 

Mr.  Sol.  Gen.  1 afo  you,  whether  the  Man  that  flourilhed  the  Colours 
bad  blue? 

//'.  Grove.  It  was  blue  or  green. 

Mr.  Sol.  Gen.  Which  of  the  Two  Jo  you  believe  it  to  be  ? 

IV.  Gtove.  Indeed  1 can’t  w II  tell. 

Mr.  Sol.  Gen.  The  Matt  in  Newgate,  What  kind  of  Wig  had  he? 

IV.  Grove.  A Wig  that  fell  more  off  from  his  Face. 

Mr.  Sol  Gen.  What  fort  of  Wig  had  the  \iw»  with  the  Colours  ? Was 
jt  that  kind  of  Wig  which  the  Min  had  in  Newgate? 

TV.  Grove.  I think  it  was  not. 

Mr.  Sol.  GVv.  Do  you  believe  ibis  Man  to  be  him  that  you  faw  in  New- 
gate? 

IV.  Grove.  Indeed  I can’t  believe  him  to  be  the  fume. 

Air.  Sol.  Gin.  Pray  who  brought  that  Man  to  you  ? 

IV.  Grove.  It  was  Mr.  mil,  the  Keeper. 

Air.  Sol.  Gen.  Is  he  here?  Let  him  he  called. 

2 hen  Mr.  Gill  was  f Worn. 

Air.  Alt.  Gen,  Do  you  remember  Mr.  G rev  ft  coming  to  fee  the 
Prifoncr  in  Newgate? 

Hill.  I never  faw  any  body  came  while  I was  there. 

Air.  Sol.  Gen.  Do  you  remember  that  he  came  to  fee  any  of  the  Pri- 
foner  s r 

IV.  Grove.  JufHce  Elae$ert)\  Clerk  came  with  me,  and  \ve  had  a 
Quartern  of  Brandy. 

Hill  I did  nc.t  r.  member  him  before,  but  I remember  Jutliec  Elatler- 
ty's  Clerk  came,  and  foroebody  with  him. 

Mr.  Sol.  Gen.  Who  did  you  fisew  him  ? 

Hill  The  prifoncr  at  the  Bar. 

Mr.  Sol.  Gen.  What  Dtefs  was  he  in  then  ? Do  you  remember  ? 

Hill.  No. 

Air.  Sol.  Gen.  Did  you  carry  him  to  any  other  but  the  Prifoncr  ? 

Hill  No  ; there  were  others  upon  the  .Stairs;  but  they  were  Women. 

Air.  Sol  Gen.  Was  there  any  other  Prifoncr  ? — Hill.  No. 

Air.  Sol  Gen.  And  is  this  the  Man  l— Hill.  Yes. 

L.  CAJ.  Do  you  remember  what  Cioaths  he  had  when  he  firft  came  to 
Newgate ; or  at  any  rime  after  ? 

Hill  I don't  know  sny  but  them  he  has  on ; I was  not  in  the  Way 
when  he  came  in. 

Mr.  Darndl  Did  you  go  up  with  that  Man  ? — Hill  Yes. 

Mr.  Da-nell  Did  you  go  into  die  Room  where  the  Prifoncr  was? 

Hill  I went  to  the  Grate*. 

Air.  Att.  Gen.  When  I aficcd  you  at  firft  whether  he  was  at  Newgate, 
vou  could  not  remember  till  he  refrelh'-J  your  Memoty  with  a Quartern  of 
Brandy. 

L.  C.  % Arc  vou  fure  you  fhew’d  him  the  Prifoncr  at  the  Bar  ? 

Hill.  Yes.  ' 


L.  C.  J.  Did  you  fhi-w  him  any  other  I— fill.  No. 

Mr.  Darnell.  You  fay  you  never  faw  him  in  any  other  Cioaths  than 
thole  he  has  on  ? 

Hit'.  No,  never;  I was  not  there  when  he  came  in. 

Then  Hugh  Victor  was  /worn. 

Air.  Sol  G:n.  Pray,  acquaint  my  Loid,  and  the  Jury,  what  you  know 
of  the  pulling  down  the  Meet  rng-Houl'cs,  and  what  Concern  the  Prifoncr 
had  in  it. 

H.  ViBor.  I was  by  at  a Neighbour's  Door,  near  the  Mcccing-Houfc 
)n  Leather- Lane. 

Air.  Sol.  Gen.  Where  was  the  Mob  then  ? 

H.  ViBor.  They  came  our  of  Hotborn  to  Leather-Lent. 

Air.  Sol  Gen.  Was  the  Eonfire  in  Holbom  made  before  that  in  Ltatkir- 
Lav.e  ? H.  Firlcr.  Yes. 

Air.  Sel  Gen.  That  Fire  in  Heltons,  what  was  it  made  of  J 

H-  ViBor.  I can’t  tell  any  thing  of  that. 
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Mr.  Sol.  Gen.  When  the  Mob  came  into  Fitter-Lane,  what  did  they  do  h 
H.  ViBor.  I believe  1 faw  one  hundred  and  fifty  Men  there,  ami  they 
were  as  hard  at  work  as  they  could  be,  in  breaking  down,  the  In  fide  of 
the  Mceling-Hnufic. 

Mr.  Sol  Gen.  What  did  they  do  with  the  Materials  ? 

H.  ViBor.  1 faw  feme  of  diem,  as  1 think,  ua  that  young  Man's  Back. 
When  the  thmgwas  almoft  over,  I went  near  Mr.  hunt's Dour,  and  I Uw 
him  with  famelBoards  on  his  Shoulders. 

Air.  Att  Gen.  Look  upon  him  ; Arc  you  fure  that  is  the  Man.? 

II.  ViBor.  Yes. 

Air.  Ait.  Gen-  What  did  he  do  ? 

H.  ViBor.  1 faw  upon  his  Shoulders  Home  Wood  ; be  carried  it  to  tho 
Fire,  and  threw  it  in,  and  made  an  Huzza : When  he  had  done,  hs  came 
up  again,  and  fpoke  fome  Words  to  Mr.  Lunt. 

Air.  Alt.  Gen.  Did  that  fame  Man  afterwards  come  up,  and  fpeak  ta 
Mr.  Lunt? 

II.  ViBor.  Yes  ; but  what  he  Cud  I can't  tell. 

Air.  Sol  Gen.  Do  you  know  what  Cioaths  he  had  on? 

H.  ViBor.  I don’t  know  his  Cioaths,  but  I can  remember  him  from  a 
thoufand  : I faw  him  throw  tn  the  Wood,  and  after  he  went  from  tho 
Fire,  1 kept  my  Eye  on  him  ’till  he  came  up  to  Mr.  Lam's  Door,  and  I 
afit’d  Mr.  L:,n:,  if  he  knew  him  ? Hr  faid.  Yes,  he  was  Mr.  Miles's  Man, 
Mr.  Darnell  What  did  you  take  Notice  of  him  by  ? 

II.  ViBor.  1 know  him  by  his  Face,  though  l never  law  him  before. 

Mr,  Darnell  What  is  there  remarkable  in  it  r 

H.  ViBor.  I obferved  him  as  he  threw  in  die  Wood,  and  kept  my  Eye 
on  him  till  he  cams  to  Mr.  Lnnt's. 

Mr.  Darnell.  What  Clpaths  had  he  on  ? 

H.  ViBor,  He  was  in  a Livery,  but  what  fort  of  a Livery  1 can’t  tell, 

Mr.  Darnell  When  did  you  fee  him  again  ? 

H.  ViBor,  The  next  Night : I knew  hun  when  I faw  him  before  the 
JulVice- 

Mr.  An.  Gen.  Arc  you  fure,  that  the  Man  you  faw  that  Night,  and 
the  next  Night,  is.the  fame  Man  1- — II.  ViBor.  Yes. 

Mr.  Darnell.  Was  it  not  dark  ? 

II.  ViBor.  There  was  the  Light  of  the  Fire. 

Mr.  Darnell.  Did  you  fee  him  by  no  other  Light  than  the  Fire  ? 

II.  ViBor.  No. 

Mr.  Dam, Jl  How  far  was  he  from  it  ? 

H.  ViBor.  As  far  ns  to  the  other  fide  the  Way. 

Mr  .Darnell  Were  there  not  a great  many  People  there  then  ? 

II.  ViBor.  Nut  fo  many  as  there  had  been  ar  fin l ; they  were  drawing 
away. 

Mr. Darnell  Which  Fire  was  this  at  ? At  Halten-Garden,  or  HA. born ? 
H.  ViBor,  At  Hatlon-Garden. 

Alr.StlGen.  You  fay  you  faw  him  at  Mr.  Lunt's  Door,  and  there  you 
took  notice  of  him  ; How  far  was  the  Fire  from  this  Door? 

H.  ViBor.  As  far  as  to  the  Middle  of  the  Yard. 

Then  Mr.  Lunt  wat  /worn. 

Air.  Att.  Gen.  Your  Houfe,  i think,  is  near  where  the  Fire  was  ? 

Lunt.  Yes;  within  three  l oors. 

Air.  Att.  Gin.  What  time  was  the  Fire? 

Lunt.  About  Eleven  o' Clock. 

Air.  Att.  Gen.  Was  rherc  a great  Number  of  People  there  ?-  —Lunt.  Yes* 
Air.  Att.  Gen.  What  was  thrown  into  the  Fire? 

Lunt.  I can’t  tell ; I did  not  fo  much  as  go  out  of  my  Door. 

Mr.  Att.  Gen.  Did  you  fee  the  Prifimer  that  Night? 

Lunt.  He  cantc  right  sga.nft  ray  Door : He  knew  me,  far  I work’d  for 
his  Mailer.  He  came  a gain  8:  my  Door,  and  fpoke  two  or  three  Words, 
but  1 gave  him  no  Arifwcr. 

Mr.  Att.  Gen.  Is  this  the  Man  that  Mr.  ViBor  aflt’d  you,  whether  you 
knew  him  ? 

Lunt  And  as  he  fpoke  thole  Words  to  me.  Mi . ViBor  afk’d  me  if  J knew 
him:  I faid.  Yes,  he  is  Mr.  Milts' % Man.  My  Boy  call’d  him  by  his 
N amc,  and  laid,  What,  Frank , are  you  among  them : And  that  made’ Mr. 
ViBor  afic,  I f I knew  him  r 

Air,  Sol.  Gen.  What  p f.’d  between  you  and  him? 

Mr.  Darnell.  My  Lord,  wc  humbly  fubmit  it,  that. what  he  has  faid* 
cannot  be  made  ufeof  arsir.fi  him  ; for  th  • Statute  ol  tin-  i.  vcnth  ofKir.g 
IVilliesm  directs,  that  he  fh.il I not  have  any  Evidence  given  again!!  .iim  re- 
lating to  his  Word  ; for  the  Act  diretls,  That  after  the  i^th  i t march, 
1696,  no  Pcrfon  fhall, be  attainted  of  High-  i'reafon  whereby  Corrup- 
tion of  Blood  may  be  made,  or  of  .Mifprifmn  of  fudt  Treafon,  b .t  by  the 
Oaths  and  Tellimony  of  two  lawful  Witncfies,  u trier  both  to  the  fame 
Overt-  Act,  or  one  to  one,  and  the  other  to  another  Ovett- A a of  the  Lm- 
Trcafon,  unlefs  the  Party  willingly,  in  open  Court,  confers  the  fame,  or 
(land  mute,  He. 

L.C.  y.  Where  do  you  find  in  that  A3,  that  what  be  confeffes  is  not 
to  lie  given  in  Evidence  ? 

Mr.  Darnell  Bccaufe  that  Ad  provides.  That  none  (hill  be  tried,  but 
upon  the  Oaths  of  two  Witncfies  to  an  Overt- Afl.  Unit  A the  i'eriou 
fhall  coufefs  in  open  Court,  he  fhall  be  tried  by  the  Oaths  of  Wuncffcs  to 
an  Overt-Ad.  Now  to  what  he  has  done  they  may  call  Wjtnefles  ; bus 
to  what  he  has  faid,  wc  hope  they  fhall  not.  Confclfiont  arr,  in  all  Cafe-, 
a dangerous  Evidence,  and  to  be  ufed  very  cautioufly.  Ithas  been  dif- 

Eutcd,  and  fo  is  the  Cafe  in  An'oJ  n.  Whether  any  Examinations  Ih-dl 
c ufed  agrainfl  them,  but  tbofc  which  are  bclore  a Magistrate  ? 

Mr.  Juftice Ti an.  It  wasqurc  othcrwife  in  the  Cafe  c?  C.vpt.  Smith. 
TheQueftion  is  only.  Whether  hc&all  be  ccnvidted  upontliai  Proof  alone? 

L.  C.J . If  you  make  any  Objection  on  this  Head,  it  will  be  proper  w hen 
they  dole  their  Evidence.  If  there  is  no  ether  Evidence,  vou  may  then 
maxc  this  Objection,  Whether  he  fhall  be  convicted  on  tha:  E.’iT  ne’e  fing- 
ly.  Suppofe  two  WitneffcB  prove  an  Overt -Ad,  and  bdidcs  them  there 
fhould  be  others  to  prove  his  Cuufcffion,  Is  not  that  A & ynmply’d  with, 
when  fume  prove  the  Fad,  and  others  come  in  Confirmation  of  them  ? It 
don’t  follow  hut  that  if  there  be  two  Witncfies  to  Overt-Ads,  there  nicy 
be  as  many  others  tc  prove  Confcffions  : It  don’t  fay,  that  no  Evidence 
fhall  be  given  but  of  Overt-Acts. 

L.  C.  Baron . If  a Man  confides  before  a Magi  ft  rate  that  he  is  guilty 
of  Treafon,  and  that  Confcilion  of  his  fhould  tut  proved  by  two  Wit- 
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nefTcs,  it  may  be  difputed,  whether  he  fhaJl  be  convided  on  that  Evi- 
dence, became  it  is  laid,  there  mull  be  two  WitnefTes  to  an  Overt-Ad. 
if  they  have  no  other  Evidence  but  his  Confeilion,  then  will  be  a proper 
Time  to  make  your  Objedion ; but  ’till  then,  there  is  no  reafon  to  objed 
again  ft  what  is  now  offer'd. 

Mr.  DarueU.  It  is  exprefsly  the  Words  of  the  Book,  that  Examina- 
tions before  a Magiftrate  (hall  be  Evidence,  which  feems  to  imply  the 
Negative,  that  others  Hull  not  be. 

Mr.  Sol.  Cur.  The  Qucftion  was.  Whether  that  Confeilion  was  fuffi 
cient  to  convict  ? And  not.  Whether  it  Ihould  be  given  in  Evidence ? 
Let  us  goon  ; if  our  Evidence  is  not  fufficient,  you  will  take  Notice  of  it. 

Mr.  Att.  Gen.  Mr.  Darnell  would  flop  the  Witnefs;  as  if  there  was 
fomething  in  that  A3,  or  in  the  Law,  that  (hall  reftrain  you  from  hear- 
ing what  this  Man  did  confefs  of  this  Fact : No,  finely,  there  is  nothing 
that  can  hinder  that  Evidence.  The  A3  don’t  hinder  any  thing  in  point 
of  Evidence,  when  it  fays,  you  (halt  not  convict  a Man  unlefs  there  be 
two  Witncfles  to  the  Fad  : It  don’t  fay  you  (hall  hear  no  other  Evidence. 
This  indeed  was  mention'd  in  the  Cafe  of  Capt.  Smith  : He  had  the  French 
King’s  Commiffion,  and  it  was  loft  among  other  Papers  : He  was  fhewn 
the  Parchment,  and  own’d  it,  and  that  Confeilion  of  his,  that  he  had 
fitch  Commiffion,  was  given  in  Evidence. 

Mr.  St!.  Gen.  According  to  this  Objection,  he  would  exclude  all 
Confeffions  from  being  Evidence.  He  oppofes  our  examining  to  the  Con- 
feffion  of  the  Prifoncr,  before  he  knows  what  it  was  that  he  did  confefs. 
Now  this  Ad  was  never  intended  to  exclude  all  Evidence  to  Confeffions ; 
all  that  it  requires,  is  to  have  two  Witncfles  to  Overt-Ads.  The  Qucftion 
is  not  now.  Whether  a Confeffion  (hall  be  an  Evidence  of  an  Overt- 
Ad?  But,  Whether  any  Confeffion  whatfoever  may  be  given  in  Evidence? 
And  furely  it  was  agreed  in  the  Cnle  of  Captain  Smith,  that  his  Confcf- 
(ion,  as  to  the  Circuinftances,  was  Evidence,  but  not  as  to  thcOvert-Ad. 
On  the  Trial  of  Ball*,  the  Qucftion  was.  Whether  he  was  an  Englijh- 
tnan  ? His  Confeffion  was  Evidence  to  that  Purpofe,  admitting  it  was  not 
to  the  Ovcrt-Ad.  We  (hall  not  call  this  Man  to  prove  a Confeffion  of 
an  Ovcrt-Ad,  but  to  prove  his  Confeffion  in  general,  what  was  the 
Occafion  of  his  being  abroad  that  Night,  and  that  is  proper  Evidence ; 
for  this  Tumult  muft  be  either  a Riot,  or  levying  War,  according  to  the 
Intention  of  thofe  that  got  together  r WhatihalT  explain  that  Intention, 
but  the  Confeffion  and  Declaration  of  the  People  that  were  got  together  ? 
So  that  we  hope  We  are  proper  to  examine  to  this  Point. 

M r. Darnell.  I remember  the  Cafe  of  Captain  Smith:  I remember 
they  brought  fomc  that  knew  the  Hand  of  the  Admiral  of  France,  to  prove, 
that  they  faw  his  Hand  to  the  Commiffion  ; but  his  Confeffion  was  not 
admitted  as  Evidence. 

Mr.  Juftice  Tracy.  I never  knew  it  difputcd,  but  a Man’s  Confeffion 
might  be  given  in  Evidence. 

Mr.  Darnell.  The  Ad  fays,  he  (hall  not  be  tried,  but  on  the  Oaths 
of  two  Witncfles  to  an  Overt-Ad,  unlefs  the  Party  willingly,  in  open 
Court,  confefs  the  fame;  which  (hews  what  Confeffion  it  is  that  is  to  be 
admitted  of. 

L.  C.  J.  Then  you  fay,  no  Confeffion  (hall  be  given  in  Evidence : 
Now,  pray.  What  Words  are  there  in  the  Ad,  that  fay  no  Confeffion 
(hall  be  given  in  Evidence? 

L.  C.  Baron.  A Confeffion  (hall  not  fupply  the  want  of  a Witnefs  ; 
there  IhciJ  be  two  Wit. -idles  to  the  Treafon  notwith  Handing : But  to  fay 
it  lhall  not  be  given  in  Evidence,  there  is  no  ground  for  it. 

Mr.  Alt.  Gen.  Mr.  Lunt,  pray  tell  us  what  was  it  that  pafs’d  between 
you  and  the  Prifoncr  ? 

Lunt.  All  thac  he  faid  to  me,  when  he  came  before  my  Door,  was, 
that  they  made  him  Captain  of  a Party  th3t  Night;  that  he  took  a Piece 
of  a Window-curtain,  and  made  it  a Colours,  and  we  burnt  the  Clock  in 
Hollcrn. 

Mr.  Alt.  Gen.  And  is  this  the  Man  ? Lunt.  Yes. 

Mr.  Sol.  Gen.  Do  you  remember  what  Cloaths  he  had  on  ? 

Lunt.  I don’t  remember  the  Colour. 

Mr  Sol.  Gen.  What  is  the  Livery  his  Matter  gives  ? Lunt.  A Blue. 

TVillis.  Did  I fay  I burnt  it,  or  that  the  Company  burnt  it? 

Lunt.  He  faid.  We  burnt. 

Mr.  Att.  Gen.  That  is,  he  and  the  reft  of  the  Mob. 

Mr.  Darnell.  Y ou  did  not  fee  him  do  any  thing  ? 

Lunt.  Nothing  at  all. 

Then  Robert  Cubwidge  was  /worn. 

Mr,  Sol.  Gen.  Do  you  know  Mr.  Grove? Cubwidge.  Yes. 

Mr.  Sol.  Gen.  Do  you  remember  you  went  with  him  to  fee  a Prifoncr  ? 

Cubwidge.  Yes. 

Mr.  Sol.  Gen.  What  Prifoncr  did  you  fee  there  ? 

Cubwidge.  The  Prifoncr  at  the  Bar. 

Mr.  Sol.  Gen,  Did  you  fee  any  other  Prifoncr  but  him  ? 

Cubw.  No 1 : W e faw  Dammam  and  Pstrebafe  below,  but  no  other  above; 

Mr.  Sol.  Gen.  What  Cloaths  had  he  on  then  ? 

Cubwidge . He  had  a blue  Livery  on. 

Then  Wiliiam  Orrcl  was  fworrt. 

Mr.  Att.  Gen.  Pray  acquaint  the  Court  and  the  Jury  what  you  know  of 
the  Tumult  which  was  the  Firft  of  March  laft,  in  thofe  Parts  where  you 
was. 

IV:  Orrcl.  I don’t  know  any  thing  of  the  Prifoncr  at  the  Bar ; but  when 
I came  to  the  End  of  Fetter-Lane,  there  was  a Footman  in  a blue  Livery, 
a clever-fhaped  Man  of  his  Size.  I faw  the  Conftablc  there,  and  faid  to 
him.  Here  is  a great  Riot,  I am  forry  you  can’t  put  a flop  to  it : Says  he, 
Hera  is  fuch  a Slob,  we  can’t  fupprefs  it : Says  he.  There  is  a Footman 
there,  I know  him  very  well ; I know  whole  Man  he  is.  I can’t  tell 
who  he  was,  but  I faw  a Footman  there  huzzaing,  and  bidding  them 
make  haftc.  I went  into  the  Meeting-Houfc  in  Fetter-Lane,  and  law  the 
Timber  pull'd  down,  and  thrown  into  the  Fire. 

Mr.  Alt.  Gen.  You  was  at  that  Meeling-Houfe  in  Fetter- Lane ; Was 
you  at  any  other  ? 

IV.  Orrel.  I was  at  Mr.  Burge  [s' t and  Mr.  Earl's,  and  at  that  in  Black- 
Friers:  1 went  with  the  Guards  thither. 


Mr.  Att.  Gen.  Give  an  Account  of  that. 

IV.  Orrel.  When  I was  in  Lincoln's- Inn-Fh  Ids,  the  Cry  was.  To  the 
City,  to  the  Bank.  When  I came  to  the  Guard;,  I uid  to  the  Captain, 
For  God’s  Sake  go  into  the  City,  for  if  they  go  to  the  Bank,  we  arc  un- 
done; for  there  was  a Report,  that  they  were  gone  into  the  City.  I alked 
fcver.il  Perfons  as  we  went  along.  Where  is  the  Mob  ? Arc  they  gone  into 
the  City  ? At  laft  I heard  they  were  gone  to  the  Meeting-Houfc  in  Blect- 
Friers,  and  were  pulling  it  down.  I went  directly  with  the  Guards  up 
FIeet-L<vu ; I headed  them  in  the  Old-Bailj , and  run  before,  and  got  the 
Gates  open,  and  told  them,  the  Queen’s  Guards  were  cumins  : I lhcw’d 
them  the  way  to  the  Meeting- Houle,  and  there  they  met  the  Mob  pull- 
ing it  down/ 

Mr.  Att.  Gen.  Do  you  know  of  any  other  Meeting-Houfc  that  was 
pull'd  down  ? Was  you  at  Mr.  Burgefs's  i 

IF.  Orrel.  I was  in  it  four  times  : I faw  it  full  of  People:  I law  the 
Galleries  and  Pulpit  beaten  in,  and  pulled  down ; and  as  I flood  upon  a 
Board,  a Fellow  was  pulling  it  up,  and  fwote,  God  damn  that  lazy  Fel- 
low, what  does  he  do  there? 

Mr.  Att.  Gen.  You  fay  you  was  there  four  times  ? 

TV.  Orrel.  Yes,  I was  in  Mr.  Burgefs’s  four  times,  twice  in  Mr. 
Earl's,  once  in  Mr.  Bradbury's,  and  at  the  Door  of  Black-Friers. 

L.  C.  y.  What  was  the  Cry  there  ? 

TV.  Orrel.  Nothing  but  in  general.  Damn  them,  we  will  have  them 
all  down.  I heard  Mr.  Dolbers' s Houfc  enquired  for,  but  they  mentioned 
my  Lord  TVlsarions,  and  Sc.  ‘James's,  often;  I believe  I heard  it  call’d 
out  a thoufand  times:  And  when  I was  at  Mr.  EarT s in  Drury-Lone,  I 
call'd  out,  Where  is  Jolly,  the  Waterman?  becaufe  I wanted  to  know 
where  he  was : Some  faid.  He  is  gone  to  St.  Janus's  ; others,  to  my 
Lord  barton's ; No,  faid  others,  he  is  gone  to  the  Back-door,  to  break 
it  open. 

Els.  Darnell.  You  fay  yo*  faw  a Footman  at  the  Fire;  pray,  What 
time  of  Night  was  it  ? 

!V.  Orre'.  About  Ten,  or  a little  after.  As  I went  from  Feller-Lane , 

I went  along  with  them,  as  they  carried  the  Wood  to Holborn,  (but  went 
at  a diftance  on  the  other  fide  the  way)  1 faw  the  Footman  at  the  End  of 
the  Alley,  as  you  come  out  of  the  Meeting. 

Mr.  Darnell.  Was  that  before  the  Fire  was  lighted,  or  after  ? 

TV.  Orrel.  It  was  after  the  Fire  was  lighted. 

Mr.  Darnell.  What  was  the  Footman  doing  ? 

TV.  Orrel.  He  was  hallooing  and  huzzaing  the  Mob. 

Mr.  Att.  Gen.  My  Lord,  we  have  done  with  our  Evidence  for  the 
Queen,  and  fubmit  it  to  your  Lordlhip. 

Mr.  Darnell.  My  Lord,  I am  Counfel  for  the  Pri loner,  who  Hands 
accufed  of  High-Treafon,  and  the  Inftance  is  in  levying  War  againft  the 
Queen.  To  make  this  out,  the  Gentlemen  of  the  other  Side  begun  with, 
(hewing,  that  there  was  an  Intention  to  pull  down  Mccting-Houfes  in 
general,  that  was  open'd  : To  make  that  out,  the  firft  Witnefs,  Ttlboy , 
lays.  That  as  he  was  going  through  the  Temple , he  heard  a great  Cry 
among  the  Mob,  that  they  would  go  and  pull  down  Mr.  Burgefs’ s Meet- 
ing-Houfc;  it  don’t  appear,  that  there  was  any  more  named.  I mull 
agree,  if  the  Defign  were  to  pull  them  down  in  general,  and  he  aded  in 
that  Defign,  I can  make  no  Qucftion,  but  it  would  be  High-Treafon  ; 
but  if  the  Defign  was  only  to  pull  down  Dr.  Burgefs’s,  it  was  only  a par- 
ticular Injury  to  him,  he  might  have  his  Remedy  cyan  Adion  for  it,  and 
the  Government  might  prolccutc  him  for  a Riot,  but  if  that  be  the  Cafe 
alone,  that  can’t  be  High-Treafon  : There  mutt  be  a general  Intent  to 

ull  down  Houfcs,  or  Inclofures,  and  not  to  pull  down  any  particular 

Ian’s  Houfe  or  Inclofure. 

After  he  has  given  this  Account,  the  other  WitnefTes  give  an  Account, 
That  at  fome  of  the  Fires,  there  was  a Difcourfe  of  going  further,  and  pull- 
ing down  all  the  Meeting-Houfcs  about  the  Town  ; but  the  original  In- 
tent was  only  to  pull  down  one.  If,  at  that  firft  Fire,  they  Ihould  take  a 
new  Rcfolution  to  pull  down  another,  that  would  Hill  be  a particular 
Injury ; and  fo  if  they  Ihould  carry  it  never  fo  far  that  way,  it  would  not 
be  High-Treafon,  otnerwife  than  as  it  is  an  Evidence  of  a general  Intent : 
But  if  the  Fad  were  particular,  though  they  took  that  Refolution  twenty 
times  one  after  another,  yet  it  would  not  amount  to  High-Treafon.  But 
to  bring  it  home  to  the  Prifoner,  to  Ihew  that  he  was  concern’d  in  the 
Defign,  we  fubmit  it,  that  there  is  not  fuch  Evidence  as  is  required  to 
fix  it  upon  him.  The  firft  Witnefs  to  that  Point  is  Grove:  He  fays  there 
was  a Man  in  a Lively,  whether  blue  or  green  he  can't  tell  : Sometimes 
he  faid  it  was  green,  fometimes  blue;  but  being afk’d,  he  is  not  fure  the 
Prifoner  is  the  Man  that  he  faw  with  a Banner  encouraging  the  Mob. 
If  he  can’t  be  certain  as  to  the  Man,  his  Evidence  can’t  be  confirm’d  by 
Lunt,  who  only  fpeaks  of  the  Prifoner’s  Confeffion ; for  they  faid  they 
would  not  ufe  that  Confeffion  to  fix  the  Ovcrt-Ad : And  if  it  is  not  fo, 
then  Grove* s Evidence  is  out  of  the  Cafe.  They  would  endeavour  ta 
fupport  it  by  the  Officer  of  Newgate,  who  carried  Grove  to  the  Prifoner  ; 
he  fays  there  was  no  other  Man  in  the  Room,  and  therefore  it  muft  be  the 
Prifoner  who  was  (hewed  to  Grove ; and  then,  fays  Grove,  The  Man  I faw 
in  Newgate,  I believe  to  be  the  fame  I faw  at  the  Fire  ; fo  that  it  is  alto- 
gether uncertain,  as  to  Grove’s  Evidence.  Then  they  call  Viciar ; he 
lays  he  faw  a Footman  carry  fome  of  the  Timber,  and  throw  it  into  the 
I'  ire  ; and  that  he  faw  the  fame  Man  talk  to  Lunt-,  and  Lunt  is  to  fupport 
that  Evidence,  by  faying,  that  the  Prifoner  came  and  talk'd  to  him  ; but 
Lunt  don’t  pretend  that  he  faw  die  Prifoncr  do  any  thing.  It  is  fcarce  to 
be  believed,  that  Fitter  Ihould  take  Notice  of  his  Features,  fo  as  to  know 
him  again,  cfpecially  feeing  his  are  not  very  remarkable,  and  there  was 
no  Light,  but  the  Light  of  the  Fire : And  3ftcr  all,  he  can’t  tell  you  any 
one  Feature  that  is  remarkable,  nor  did  he  take  Notice  of  his  Cloaths, 
or  any  thing  remarkable  about  him.  The  Defcription  of  a Pcrfon  is  a 
conftant  Evidence  that  you  meet  with,  in  Cafe  of  a Robbery,  or  the  like  ; 
you  have  the  Defcription  of  the  Colour  of  the  Horfc,  or  the  Man's 
Cloaths,  or  fome  fuch  thing  ; but  he  don’t  pretend  to  any  one  Citcum- 
llance  to  induce  him  to  believe  he  is  the  fame  Man,  but  only  that  he  is  fatif- 
fied,  for  Reafons  he  keeps  to  himfelf.  Thcfe  are  the  only  two  Perfons 
they  have  the  leaft  Colour  to  fay  arc  Witncfles  to  any  Overt-Ad,  and  with- 
I out  two  he  can’t  be  convided  ; and  thefe  are  to  be  fupported  by  hunt's 


* Mr.  Jufiice  Fejler,  in  hii  Reports,  p.  s^a.  lays,  “ I think  Fa ngbom's  ii  the  Cafe  cited  in  Witiui  Trial  by  the  Name  of  Bah." 

Evidence, 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


( 257  ) '7t°* 


for  High-Treafon. 


(258) 


Evidence,  that  the  Prlfonef  fold  him  they  had  made,  him  a Captain,  and  I 
that  he  had  made  Colours  of  a Curtain,  and  that  they  had  burnt  the  j 
Clock.  Wc  think  the  AS  is  net  fufficjently  proved  by  two  Witnefles, 
and  therefore  can’t  be  fuppoited  by  a Confeluoii,  which  is  but  a dange- 
rous Sort  of  Evidence  in  all  Cafes,  and  a Man  is  not  to  be  found  Guilty 
upon  a Gunfeffion  ; and  for  that  Rcalon,  the  Statute  takes  Care,  that 
there  Until  he  twoW'unelfcs  to  att  Ovcrt-Afi ; We  therefore  fubmit  it, 
that  this  Evidence  is  not  Efficient  to  convict  tbePrifoncr. 

But,  my  Lord,  the  Prifoner’s  Cafe,  wc  apprehend,  is  fuch,  as  will,  in 
s great  mcafure,  cxcufehiin  from  any  Guilt ; and  we  hope  to  farisfyyour 
Lordfljip and  the  Jury,  that  he  was  not  concerned  in  this  Defign,  or  in 
aiding  or  a Hi  fling  thole  that  were  Aiitors  in  it.  The  Prifuncr  is  a Ser- 
vant to  one  Madam  Milts,  who  lives  in  Greviil-Street,  near  Ballon-Garden-, 
he  has  lived  there  two  Years,  and  has  been,  all  that  Time,  a diligent 
Servant,  and  behaved  Itimfelf  well  in  the  Family  5 and  1 believe,  all  the 
AflUfancc  he  has  to  enable-  him  to  make  his  Defence,  is  owing  to  their 
Charity,  which  we  think  is  an  Argument  of  his  good  Behaviour,  that 
his  Matter  and  Miftrefs  will  interpol'e,  and  endeavour  to  bring  him  off  in 
u Thing  of  this  Kiud.  It  was  the  Firfl  of  March  lalt,  when  thislnfur- 
rcctlon  was  all  over  the  Town,  and  they  came  to  Ho'lorn,  and  with  the 
Materials  of  a Meeting- Houle  they  made  a great  Fire  near  this  Lady's 
Houfr : I think,  about  half  an  Hour  after  tcu  was  the  fiitl  Notice  that 
they  had  at  this  Houfe  that  there  was  a Fire : The  Lady  of  the  Houfe 
was  going  to  Bed,  and  in  her  Chamber  they  faw  fo  great  a Light,  that 
they  thought  the  Fire  was  near;  they  called  to  the  Prifoner,  and  he  was 
going  to  Bed  too;  they  ordered  him  to  go  and  learn  where  the  Fire  was, 
for  they  knew  not  what  Sort  of  Fire  it  was  : Upon  that  he  went  to  learn 
what  the  Occafion  of  it  was.  There  they  ferved  him,  as  upon  this  Oc- 
caflon  they  diJ  every  body,  they  made  them  pay  ObcJience,  as  they  call 
it,  and  halloo,  and  throw  up  their  Hats.  It  is  not  to  be  fuppnfcd  it  was  | 
very  readily  learnt  what  the  Defign  was,  and  where  they  had  the  Mate- 
rials: As  loon  as  he  had  informed  himfelf,  I think  sve  ihall  Ihew,  that 
he  got  our  of  the  Crowd  as  fail  as  he  could,  and  was  going  home  to  ac- 
quaint his  Lady  ; that  as  he  was  going  home,  he  was  told  there  was 
another  Fire  in  Half  an-  Garden ; and  he  thinking  he  did  not  purfuc  his 
Lady’s  Inftrudtions  without  learning  what  this  was,  accordingly  lie 
ltruck  over  the  Way,  and  went  into  Hatton- Garu<  n,  and  there  found  it 
was  tile  fame  Defign,  and  the  Materials  of  another  Meeting-IIoufe  were 
brought  thither,  and  burning.  As  foon  as  he  had  thus  inform'd  himfelf, 
he  came  to  his  Lady,  and  inform’d  her,  that  the  Mob  was  up,  that  they 
were  pulling  down  tbc  Meeting- Houles,  and  that  he  had  fecn  two  Fires. 
After  he  had  given  this  Account,  they  ordered  the  Doors  to  be  Ihut  up, 
and  the  Family  went  to  Bed,  and  after  that,  he  was  not  out  of  the  Houfe. 
Now,  as  to  the  Bufncfs  of  the  Banner,  there  is  nut  Evidence  to  fix  it 
upon  him  : And  if  wc  (hew,  that  he  went  alone  from  Helium,  it  mull  be 
believed,  that  it  was  fome  other  Footman,  in  fame  other  Livery  ; for  if 
he  was  their  Captain,  and  canied  the  Colours  upon  a Pule,  it  was  not 
his  Bufinefs,  nor  would  they  have  fullered  him  to  leave  them  there  in 
Holfam,  when  they  were  going  to  make  another  Fire.  It  is  pretty  ex- 
traordinary to  luppofe  where  he  could  get  a Pole  to  carry  a Banner  of 
that  Kind  : But  if  lie  was  coming  home  by  himfelf,  without  any  Moh 
with  him,  furc  it  is  pretty  extraordinary  that  the  Captain  of  the  Mob, 
fo  confidcral'lc  a Man  as  he,  could  go  in  fo  private  a Manner.  Wc  will 
call  our  Witnefi'cs,  and  hope  the  Evidence  will  make  it  plain,  that  he  did 
nothing  but  according  to  the  Commands  of  his  Miftrefs. 

Then  Mri.  Brifco  was  fuern. 

Mr.  Darnell.  Pray,  Madam,  acquaint  my  Lord  and  the  Jury,  whether 
tbc  Prifuncr  has  lived  at  any  time,  anJ  how  long,  with  Mts.  Milts. 

Mrs.  Brifco.  He  has  lived  there  two  Years  next  Ma  . 

Mr.  Darnell  In  all  that  Time,  how  has  he  behaved  himfelf? 

Mrs.  Brif.o.  A very  civil,  honeft  Fellow. 

Mr.  Darnell.  Did  you  ever  know  him  guilty  of  drinking,  orftayingout 
at  Nights  ? 

Mrs.  Brifco.  He  has  always  carried  himfelf  very  civilly. 

Mr.  Darnell.  Pray,  at  the  Time  of  this  Diftuibance,  Do  you  know  the 
Occafion  of  his  going  out  ? 

Mrs.  Brijco.  1 was  in  my  Mother’s  Chamber  while  five  was  going  to 
Bed,  and  I law  a Fire,  and  heard  a great  Noife;  I called  to  my  Sifter, 
who  was  below,  and  bid  her  fend  Prank  to  know  what  the  Matter  was. 

Mr.  Darnel!.  Did  be  go  accordingly  ? 

Mrs.  Brifco.  Yes. 

M r.  Darnell.  You  fay  you  bid  her  fend  Frank ; Who  do  you  mean  by  that  ? 

. Mrs.  Brifco.  I mean  the  Prifontr  at  the  Bar. 

Then  Mri.  Miles  was  /worn. 

Mr.  Darnell.  MaJam,  you  heard  whatMrs.  B/v/rsfaid,  that  file  defired  you 
to  fend  Frank , the  Prifoner,  to  fee  what  the  Matter  was  : Did  you  fend  him? 

Mrs.  Mile  j-  My  biller  called  to  me,  and  faiJ,  flic  believed  there  was  a 
Fire  in  HJbo'n,  and  bid  me  fend  him  to  fee;  which  I did. 

Mr.  Thrmfon.  Pray  what  time  was  this  ? 

Mrs.  Miles.  It  was  pafl  Ten  ; the  Clock  had  ilruck  before  my  Mother 
went  up. 

Mr  Thtmfon.  How  much  after  Ten  might  it  be  ? 

Mrs.  Milts.  Indeed  I can’t  tell;  but  I am  furc  it  was  pafl  Ten. 

Mr.  7b. tr.f  r..  What  Time  was  it  before  he  came  back? 

Mrs.  Miui.  I believe  the  Clock  had  not  Ilruck  Twelve,  to  the  bed  of 
my  Memory. 

Mr.  Darnell.  What  Account  did  he  give  you  when  he  came  back  ? 

Mrs.  Miles.  I did  not  fee  him  that  Night. 

Mr.  D -rntU.  What  did  he  fay  next  Day  ? 

Mrs.  Milts.  He  find. they!  had  burnt  the  Meetings:  I ailced  him  if  he  had 
done  any  tiling  ? He  laid,  nothine  to  harm  him. 

Mr.  Darnell.  Where  is  Mrs.  Miles’s  Houfe? 

Mrs.  Mites.  In  Grevili-Slreet ; the  Back  of  our  Houfe  looks  into  Furni- 
v el’s- Inn. 

L.  C.  J.  Had  not  you  theCun'ofity  to  know  what  Account  he  brought? 

Airs,  mills.  I was  not  below  ; my  Siller  was. 

L.  C.  J.  How  came  you  to  afic  him,  W'herher  he  had  done  any  thing  ? 

Mrs.  Miles.  Bccaufe  next  Day  he  had  Notice  given  him,  that  Lunt 
intended  to  fwcar  againll  hirn  : At  Supper  I faw  him  look  very  dull  j and 
Vox..  VIII.. 


having  heard  of  this  in  the  Houfe,  I allied  him  if  he  bad  done  any  thing 
to  occafion  it?  Hcfaid,  No,  indeed. 

L.  C.  J.  How  long  was  it  before  be  was  taken  up  ? 

Mrs.  Mi  lei.  It  was  Thurftly  Night. 

L.  C.  J.  1 would  afk  Mis.  Brifee , Pray  what  Account  did  Be  give  you  r 
Mrs.  Brifee.  I can't  be  particular  as  to  that ; but  only  that  they  had 
burnt  the  Mceting-Houfes,  but  he  did  not  fay  that  he  had  help’d  to  do  it. 

L.  C.  7.  About  what  o’Cloek  was  it  when  he  came  home  ? 

Mrs.  Brifco.  To  the  beft  of  my  Knowledge,  the  Clock  had  not  Ilruck 
Twelve. 

£ C.  J.  Was  not  you  impatient  at  his  flaying  fo  long  out  ? 

Mrs.  Brifco.  It  was  not  full  two  Hours. 

L.  C.  J.  Did  you  not  alk  him  why  he  flaid  fo  long  ? 

Mrs.  Brifco.  I was  angry  that  he  flaid  fo  long  : l think  he  faid, 
never  faw  a Mob  in  London  before ; and  to  my  Knowledge  he  was  pot  irj 
any  of  the  Mobs  before. 

L.  C.  J.  Did  he  give  no  Account  what  was  done  there  ? 

Mrs.  Brifco.  I don’:  r: member  he  did. 

L.  C.  J.  Did  he  give  you  any  Account  of  the  Curtain  he  carried  ? 

Mrs.  Brifee.  1 don't  remember  any  thing,  my  Lord. 

L.  C.  J.  That  is  a pretty  remarkable  Thing. 

Mrs.  Brifco.  1 heard  3itcrward3  of  a Curtain. 

L.  C.  J.'  When  did  you  hear  of  it  ? 

Mrs.  Brifco.  When  he  was  before  the  Jufiice. 

L.  C.  Baron.  Did  you  fee  any  more  Fires  than  one,  when  you  fent  hin| 
out  ? 

Mrs.  Brifco.  No,  my  Lord. 

L.  C.  Baron.  Where  did  you  expefl  the  Fire  to  be  ? 

Airs.  Brifco.  I thought  it  was  in  Holism. 

L.  C.  Boren.  Did  you  hear  of  any  Fire  in  Haft  on -Garden  ? 

Airs.  Brifco.  Yes,  afterwards  I did. 

L.  C.  Baron.  Bui  you  did  not  know  of  any  there  when  you  font  him  out  f 
Mrs.  Brifco.  No,  my  Lord. 

Thai  Mary  Hodges  was  fwom. 

Mr.  Darnell.  Do  you  know  the  Prifoner  3t  the  Bar  ? 

Hodges.  My  Lord,  he  is  my  Fellow-Servant. 

Mr.  Darnell.  What  time  of  Night  was  it  when  your  Miftrefs  fent  him 
out? 

Hedges.  It  was  part  Tem 

Mr.  Darrrll.  What  was  he  fent  for  ? 

Hodges,  It  was  to  fee  if  there  was  a Fire  in  Hollorn. 

Me.  Darnell.  Then  the  Fire  was  burning  before  he  went  out  ? 

Hodges.  Yes,  my  Lord. 

Mr.  Darnell.  How  long  had  it  been  burning  ? 

Hodges.  1 cant’t  tell;  my  Miftrefs  was  going  to  Bed  about  Ten,  and 
one  of  the  young  Ladies  faw  the  Fire,  and  call’d  out  to  him  to  go  and  fee 
what  it  was. 

Mr.  Darnell.  Was  you  there  when  he  came  back  ? 

Hedges.  I was  not  there;  for  I had  a Relation  that  was  ill,  and  my 
Miftrefs  gave  me  Leave  to  go  and  fit  tip  with  her. 

Then  Elizabeth  Elliot  was  fwom. 

Mr.  Darnell.  Do  you  know  the  Prifoner  at  the  Bar  ? 

Elliot.  Yes. 

Mr.  Darnell.  Do  you  remember  the  Night  the  Fire  was  in  Htliorn  f 
Elliot.  It  was  St.  David’s  Day. 

Mr.  Darnell.  Was  he  fent  out  that  Night? 

Elliot.  He  was  fent  to  fee  the  Fire  at  Holism ; my  Lady  fent  him  to  fee 
if  there  was  a Fire. 

Mr.  Darnell.  Did  he  go  out  for  that? 

Elliot.  Yes. 

Mr.  Darnell.  Was  you  there  when  he  came  back  ? 

Elliot.  Yes;  I let  him  in. 

Mr.  Darnell.  When  he  came  back,  what  did  he  do  ? Did  he  go  to  Bed  ? 
Elliot.  Yes. 

M r.  Darnell.  What  Account  did  he  bring  of  the  Fire  ? 

Elliot.  I don’t  know  what  Account  he  brought  of  it. 

Mr.  Att.  Gen.  Was  you  up  when  he  came  home? 

Elliot.  Yes. 

Mr.  Att.  Gen.  What  o’Clock  was  it? 

Elliot.  The  Clock  had  not  ilruck  Twelve. 

L.  C.J.  You'can't  remember,  it  may  be,  the  whole  Account  hc-g2V5 
when  he  came  back ; but  do  you  remember  nothing  of  it  ? 

Elliot.  No. 

L.  C.  J.  Not  a Word  ? 

Elliot.  No. 

L.  C.  J.  Was  he  not  alkcd  how  he  came  to  flay  fo  long  ? 

Elliot.  No,  not  in  my  Hearing. 

£•  C.  J.  Wereyour  youngMiftrcfics going  to  bed,  as  well  as  thcol  J one ? 
Elliot.  No  ; they  flaid  up  'till  he  came  in. 

£.  C.  J.  But  were  they  defigning  to  go  to  Bed  before  he  went  out  ? 
Elliot.  Yes  ; we  were  going  to  Bed  prefently. 

L.  C.  J,  Well  then.  When  you  had  (laid  up  fo  long  as  Twelve,  were 
there  no  l^iiellions  alkcd  how  he  came  to  keep  you  up  fo  long? 

Elliot.  The  Ladies  afleed  him,  what  made  him  flay  ? He  faid,  he  never 
faw  a Moh  before. 

L.  C.  J.  But  1 fuppofe  he  told  you  what  Diverfion  he  had  bad  there  ? 
Elliot.  No ; I did  not  hear  him  fay  any  thing  of  it. 

L.  C.  y.  He  told  you  nothing  of  the  Fire,  or  the  Colours  ? 

Elliot.  No ; nothing. 

L.  C.  y.  Did  not  the  Ladies  alk  what  that  Fire  was? 

Elliot.  Not  in  my  Hearing. 

Mr.  Sol.  Gm.  It  is  ftrange  he  fliould  be  fent  out  to  enquire  after  the 
Firr,  and  not  be  afkcd  any  thing  about  it : Was  no  Enquiry  made  of  thg 
Errand  he  was  fern  about? 

Elliot.  Not  in  my  Hearing. 

Mr.  Tbonfn.  Had  you  no  Difcourfe  with  him  ? 

Elliot.  No. 

Mr . Thsmfon.  Did  you  talk  nothing  of  it  the  next  Day  ? 

Elliot.  No. 

L I Mr.  S»L 
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Mr.  Sol.  G.n.  Did  he  give  no  Account  the  next  Day,  or  at  any  Time 
after,  of  what  paiTed  ? 

Elliot.  No,  not  in  my  Hearing. 

L-  C.  J.  What  Cloaths  was  he  in  that  Night  ? 

Elliot.  He  was  in  his  Livery. 

L.  C.  J.  What  is  his  Livery  ? 

Elliot.  It  is  blue,  with  black  Buttons,  and  trimmed  with  black. 

Then  Air.  Prvor  was  [worn. 

Mr.  Darnell.  Pray  acquaint  my  Lord  and  the  Jury,  whether  you  faw 
the  Priloncr  at  the  Bar,  any  Time  at  the  Fire  in  Holborn , and  before  that 
in  Hatton-Gardm  ? 

Pryor.  As  I was  coming  down  Holborn,  I had  been  at  IVtJlminJhr ; I 
came  to  Leather- Lane  End,  and  there  1 light  of  the  Ptifonerat  the  Bar. 

Mr.  DarndL  Where  was  you  going  ? 

Pryor.  I was  going  Home  to  CUrkemuell : I faw  Willis  in  Holborn : He 
cries  out.  Who  comes  there,  Mr  .Pryor? 

Mr  .Darnell.  Where  was  Willis  ? 

Pryor.  He  llood  at  the  End  of  Leather-Lane,  and  he  and  I walked  down 
together  along  Leather-Lane,  to  Grevill-S  net . He  told  me  he  lived  there 
with  Mrs.  Milts.  I afkcd  him.  Shall  we  drink  a Mug  of  Beer?  With  all 
my  Heart,  fays  he  ; but  my  Lady  has  fent  me  out  to  fee  what  the  Matter 
is  : So  we  walked  talking  together,  as  far  as  Brooks- Market  ; and  there 
were  a great  many  People  hallooing  for  High-Church  and  Sachevtre! ; fo 
we  parted  there,  and  did  not  go  in  to  drink,  becaufe  there  was  a great  Mob 
about. 

Mr.  Darnell.  You  fay  he  parted  from  you  to  go  Home;  Was  anybody 
With  him  ? 

Pryor.  No. 

Mr.  Darnell.  Was  there  any  Curtain,  or  Colours,  or  Stick  ? 

Pryor.  No. 

Mr.  Darnell.  Was  there  any  body,  or  any  Mob,  that  ciaimed  him  as 
their  Captain  ? 

Pryor.  No  ; I faw  Nobody  fpeak  to  him. 

Mr.  Darnell.  Did  you  afterwards  fee  the  Fire  in  Hattots-Getnlcn  ? 

Pryor.  They  were  juft  going  to  light  it. 

Mr.  Darnell.  What  were  they  doing  at  the  Meeting-Houfe  in  Leather- 
Lane? 

Pryor.  They  were  pulling  it  down,  and  carrying  it  to  Hatton-GarJrn. 

Mr.  Darnell.  Did  the  Prifoner  carry  any  of  it  ? 

Pryor.  I did  not  fee  him  cai  rv  any. 

Mr.  Att.  Gen.  What  Time  of  Night  was  this  ? 

Pryor.  It  was  Eleven,  or  thereabouts;  1 can’t  tell  whether  it  was  over 
or  under. 

Air.  Sol.  Gen.  At  which  End  of  Leather-Lane  did  you  lee  him  ? 

P/yor.  In  Holborn . 

Air.  Set.  Gen.  Was  not  the  Way  you  walked  with  him,  as  well  the 
Way  to  Hatton-Garden,  as  to  Grevill-Street  ? 

Pryor.  It  was  his  Way  as  well  to  the  one  as  the  other. 

Mr.  Sol.  Gen.  Did  you  leave  him  Handing  in  the  Street,  or  how  did 
you  pan  ? 

Pryor.  Wc  IhookHands,  and  he  faid,  I muft  go  and  tell  my  Lady  how  it  is. 

Mr.  Sol.  Gen.  What  Time  of  Night  was  it  ? 

Pryor.  As  nigh  as  1 can  guefs.  Eleven  o’Clock, 

Air.  So!.  Gen.  Where  did  you  part  ? 

Pryor.  Directly  over-agjiinft  Brooks- Aiarket. 

L.  C.  J.  Where  did  you  firft  fee  him  ? 

. Pryor.  At  Holborn,  at  Leather- Lane  End. 

L.C.  ‘J.  Where  was  the  Fire  ? 

Pryor.  Almoll  over-againft  the  End  of  the  Lane. 

L.C.y.  What  was  he  doing  r — Pr)cr.  Nothing;  only  flood  tolookon. 

/..  C.f.  Then  you  went  with  him  up  Leather-Lane  ?— Pryor.  Yes. 

L.  C.  y.  Where  did  you  part  with  him  ? 

Pryor.  At  Brooks-Markct ; we  walked  fo  far,  and  talked  of  drinking  to- 
gether : but  when  the  Mob  were  hallooing,  and  making  fuch  a Noifc, 


gether ; but  when  the  Mob 
we  did  not  go  in  to  drink. 


Mr.  Att.  Gen.  Did  you  alk  him  any  Qucfiions  about  the  Prifoner ; or 
did  he  tell  you  of  himfelf  r 

Fletcher.  He  told  me  he  had  been  at  Newgate  to  fee  Mrs.  Attics' s Man  : I 
afked  if  he  faid  any  Thing  ? He  faid  no ; that  is  not  the  young  Man  that 
I faw  with  the  Curtain. 

Mr  Darnell.  The  Account  I have  of  Grove , is,  that  he  was  a Trades- 
man, and  broke,  and  now  lircs  by  Gaming. 

L.  C.  ‘J.  If  you  have  any  Thing  to  examine  to  his  Reputation,  you 


it  was  the  Man. 

L.  C.  y.  Did  you  tell  him  that  you  believed  the  Man  that  had  the  Cur- 
tain was  in  a green  Coat  ? — G<ov  . No,  not  that  Night. 

Mr.  Darnell.  Did  you  tell  him  fo  at  any  Time  ? 

Grove.  Yes ; but  that  was  the  IVednefday  Night;  but  when  I went  to 
Newgate,  he  had  a blue  Coat ; but  1 always  believed  him  to  be  the  Line 
Man. 

L.  C.  y.  Did  he  tell  you  he  had  a green  Coat  on  that  Night  he  had 
been  at  Newgate,  or  before? — Fletcher.  It  was  bef  ire. 

L.  C.y.  Iunderftood  you,  that  when  he  came  back  from  Nnvgate,  he 
told  you  he  had  nothing  to  fay  to  this  Man,  for  that  the  Man  that  had 
the  Curtain  had  a green  Coat  and  brafs  Buttons  ? 

Fletcher.  He  faid  he  could  not  be  pofitive,  for  that  Man  had  a green 
Coat  and  brafs  Buttons. 

L.  C.  y.  Did  he  tell  you  that  Night  that  he  had  a green  Coat  and 
brafs  Buttons  ? 

Fletcher.  I can’t  tell  whether  it  was  chat  Night. 

Mr.  Darnell.  You  fay  once  he  told  you  he  had  a green  Coat  and  brafs 
Buttons : What  did  he  fay  when  he  cainc  from  Newgate  ? 

Fletcher.  He  faid  he  could  not  be  pofitive,  forth.it  he  had  a blue  Coat  on. 

Mr.  Juftico  Tracy.  Did  you,  after  you  came  from  Newgate,  fay,  you 
could  not  be  pofitive  he  was  the  Man  ? 

Grove.  I did  tell  him  I could  not  be  pofitive. 

Mr.  Thom/on.  Did  you  tell  him  you  believed  him  to  be  the  Man? 
rove.  Yes ; 1 faid  I did  believe  it,  but  1 would  not  fwear  it  was  he. 

Then  Holgate  tutu  /worn. 

Mr.  Darnell.  We  call  him,  to  Ihew  that  at  tt)c  Fire  there  was  a Man  in 
a green  Livery,  who  was  very  adtive  there  : Pray  tell  us,  Was  you  at  the 
Fire  in  Holborn , and  who  did  you  obferve  there  ? 

Holgate.  My  Lord,  ahout  half  an  Hour  after  Ten  I was  at  a Neigh- 
bour’s Houfc,  I heard  there  was  a Mob,  and  the  Mceting-Houfts  were 
burning;  upon  that  I went  from  thence  to  my  Wife,  and  told  her  the 
Meeting- Houfcs  were  pulled  down,  and  burning  in  Holborn  ; if  you  will 
go,  1 will  fee  what  they  arc  doing.  There  I law  a great  many  Boys 
bringing  Wood  and  Boards,  and  throwing  them  into  tne  Fire:  And  at 
the  1'irc  i faw  a Footman  in  a green  Livery  and  red  Buttons,  and  red 
Stockings;  1 faw  him  jumping,  and  very  jolly.  1 will  not  lie  pofitive 
that  he  is  our  Neighbour’s  Footman  that  is  lince  gone  off,  but  1 did  fee  a 
Footman  in  a green  Livery  at  the  r ire  in  Holborn,  at  Leather- Lant  End. 

Mr.  Darnell.  What  did  you  fee  him  do  ? 

ILIgate.  l law  him  jumping  and  waving  his  Hat. 

Mr.  Darnell.  What  Sort  of  Man  was  he  ? 

Holgr.te.  Much  fuch  a Sort  of  Man  as  the  Prifoner. 

Mr.  Darnell.  Did  you  know  the  Footman  that  is  gone  off? 

Holgate.  Yes. 

Mr.  Dan:. /I.  Did  you  fee  the  Prifoner  at  the  Fite  ? 

Holgate.  No;  I am  furc  1 fhtiuld  have  known  him,  if  T had  leenhim. 

Mr.  Darnell.  Did  you  ftnv  any  l ime  at  the  Fire  in  Holborn  ? 

Holgate.  1 did  not  flay  two  Moments,  but  went  up  to  Hatton-Garden, 
i and  there  I faw  a great  many  with  their  Clubs  anJ  Staves,  erving  out 
Sadxverel ; one  gave  me  a Stroke  on  the  Head,  and  alkcd  me.  Why  I did 


L.  C.  y.  Where  diJ  you  talk  of  going  in  to  drink  ? 

Pryor.  He  did  not  name  any  Place,  and  l was  a Stranger  there. 

Lie.  y.  How  came  you  to  walk  fo  far  as  Brooks-Market  ? 

Pryor  A don’t  know ; wc  were  talking  of  fevcral  Things  in  the  Country. 

L.C.  J.  Ilow  came  you  to  be  out  fo  late  ? 

Pryor.  I had  been  carrying  fomc  Glafs  to  Wejlminjler,  and  was  going 
2-Jonie  again. 

L.  C.  Baron.  Did  he  give  you  any  Account  of  the  Fire  in  Holborn  ? 

Pryor.  He  talked  nothing  of  the  Fire. 

L.  C.  Baron.  How  far  was  the  Fire  from  the  End  of  the  Lane  ? 

Prvor.  Jull  at  the  End  of  it. 

L.C.  Laron.  Did  you  fee  any  Thing  of  the  Fire? — Pryor.  I did  fee  it. 

L.  C.  Baron.  Did  he  fay  he  had  bccu  there  ? 

Pryor..  No  ; but  he  laid  his  Lady  fent  him  to  fee  where  it  was. 

Mr.  Thomjon.  You  faid  he  was  going  Home,  and  afterwards  you  fay 
you  went  to  Brooks-Market ; is  that  between  Fetter-Lane  and  Grevill- 
Sirect,  ot  is  it  beyond  it? — Pry  r.  It  is  beyond  it. 

Mr.  Thom/on.  How  came  he  then  to  go  beyond  Grevill-Strect,  in  order 
to  go  Home  to  hij  M lifrefs  J 

Pryor.  We  were  talking  of  Country  Affaire. 

Mr.  Darnell.  We  (hail  call  a Witnefs  to  prove,  that  after  Grove  had 
been  at  New- ale  io  fee  the  Prifoner,  lie  declared  he  did  not  believe  him  to 
be  the  fame  Man. 

Tren  Stephen  Fletcher  -.var  hum. 

Mr.  Darnell.  Had  vou  any  Dil.ourfc  with  Grove  after  he  had  feen  the 
Prifoner  in  Newgate  ? 

Fletcher.  When  lie  came  from  Newgate  on  Good-Friday  at  Night,  and 
h*l  been  to  lee  thcPiifoncr,  I aiked  him  what  he  faid  to  him  ? Nothing, 
fays  he  ; for  he  was  not  the  Man  that  carried  the  Curtain  ; for  the  Man 
that  carried  the  Curtain  had  a green  Coat  and  brafs  Buttons. 

Mr.  Att.  Gen.  Ax  e you  an  Acquaintance  of  Grove’s  ? 

Fletcher.  Yes  ; 1 live  in  the  fame  Houfe. 

Ah . Att.  Gm.  Was  it  Gisd-Friay  at  Night,  after  he  had  been  at  New- 
rate,  that  he  told  ycu  this  : — Fletcher-  Yes. 


not  pull  off mv  Hat? 

L.  C.  y.  Why  fhould  you  know  the  Prifoner  at  the  Bar,  if  he  had  been 
there,  and  not  know  the  Man  in  Green,  who  was  your  Acquaintance  too? 


Holgate.  My  Lord,  I was  at  a Diftance. 

L.  C.  y.  Would  not  the  fame  Diftance  have  hindered  you  from  know- 
ing the  other  ? 

Mr.  Darnell.  My  Lord,  I defire  to  call  3 Witnefs  ot  two  to  the  Manner 
of  Life  of  this  Grove. 

Then  Thomas  Clark  was/worn. 

Mr.  Darnell.  Do  you  know  Mr.  Grove? 

Clark  I have  known  him  many  Years. 

Mr.  Darnell.  What  was  he  l— Clark.  He  kept  a Baker’s  Shop. 

Mr.  Darnell.  What  became  of  him  ?—  Curb.  He  broke. 

Mr.  Darnell.  What  became  of  him  afterwards? 

Clark.  He  went  fomewhere  down  to  the  Water-  lide,  to  fome  Place; 
but  what  it  was  I don’t  know. 

Mr.  Darnell.  What  does  he  do  now  ? 

Clark.  I can’t  tell  ; but  they  fay  he  works  with  Isis  Uncle  : I know  no- 
thing of  him  ; but  he  never  had  a good  Charadlcr  in  his  L.ic. 

Bit.  Darnell.  How  does  he  employ  himfelf? 

Clark.  He  is  given  to  playing,  as  I have  heard  fay. 

Mr.  Darnell.  Do  you  know  any  Thing  particularly  ? 

Clark.  No,  indeed;  I never  took  fo  much  Nonce  of  him  : But  for  the 
Prifoner,  I have  known  him  two  Y^ars,  and  never  faw  any  nurt  of  him 
in  my  Life. 

Then  W ard  was  /worn. 

Mr.  Darnell.  Doyou  know  this  Grove?  —IVard.  Yes. 

Mr.  Darnell.  What  do  you  know  of  him  ? 

IVard.  He  was  a Baker  in  Hatton- Garden ; I knew  him  fcvcral  Years : 
I know  him  to  beaGamefter. 

Mr.  Darnell.  What  Inftances  can  you  give  of  his  Gaming  ? 

I Card.  He  has  played  with  me  for  one. 

Mr.  Darn. II.  How  often  ? — IVard.  Not  very  often. 

Mr.  Darnell.  What  do  you  know  of  his  Play  r Does  he  live  by  it? 

II  IVard.  I can’t  tell  whether  he  lives  by  it  or  no ; but  he  has  been  by 

relation  a great  Gameftcr. 

3 Mr.  Darnell. 
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Mr.  Darnell.  Do  you  know  or  any  body's  Servant  that.fuffbr’d  by  him  ? 
Ward-  No- 

Mr.  Darnell.  What  Sort  of  Games  did  he  play  at? 

Ward.  At  Dice.  , : 

Mr.  Att.  Gin.  Do  you  reckon  yourfclf  a Gamefter  r — Ward . No. 


nion,  made  it  High-T reafon  : But  as  to  Green  in  the  firft  fpccia!  Verdidt, 
and  Beadle,  they  agreed,  the  Verdid  was  not  full  enough  to  convi&  them. 

L.C.J.  The  Jury  found  the  Evidence,  but  did  not  find  the  Fact 
which  might  havearofe  from  that  Evidence}  but  ;f  they  had  found,  as  the 
Confequencc  of  that  Evidence,  that  they  were  aiding  and  atfifting,  they 


Mr.  Alt.  Gen.  Did  you  ever  know  that  Man  play  with  any  but  yourfclf?  would  have  been  Guilty.  And  though  the  Court  thought  there  w: 


Ward.  Yes,  at  the  Bell  Tavern  in  Gray’f-lnn-Lane. 

Mr.  At:.  Gen.  How  often  did  you  know  him  play  there? 
Ward.  But  once. 

Mr.  Alt.  Gen.  How  long  ago  was  that  ? 


fon  for  the  Jury  to  have  faid  fo,  vet  they  not  having  laid  it,  the  Court 
could  not  fay  it  for  them. 

Mr.  Darnell.  My  Lord,  we  fay  there  is  no  Intention  proved  again  ft 
him,  nor  afliftinii  in  doing  that  which  is  the  Crime,  in  pulling  down  the 


Mr.  Att.  Uen.  Mow  long  ago  was  mat  r ",u,»  ■»>*  “"-5  , ...  ...^ 

Ward.  I can’t  tdl  how  Igng;  another  time  he  play’d  at  our  Houfe  in  fccond  Mceting-Houfe:  And  as  tor  the  hrlt,  that  was  d down,  and 
dttsn-Gardtn.  burning  befote  he  came;  fo  that  be  could  not  alii  ft  in  that. 

Mr.  Att.  Gin.  How  long  ago  was  that  ?— Ward.  1 can’t  juftly  tdl.  WiUss.  I defire  hunt  may  be  a&cJ,  If  he  faw  me  carry  any  thing  to 

•Mr.  Darnell.  Do  you  know  the  Prifpner ? — Ward.  Yes.  the  Fire? 

Mr.  DarntU.  How  Ions  have  you  known  him  ? — Ward.  Two  Years.  hunt.  I did  not  fee  him  carry  any  thing. 

Mr.  Darnell.  How  has  he  behaved  himfelf  ? Willis.  Did  he  fee  any  of  the  Mob  take  Not.ce  of  me  ? 

Ward.  A very  honeft  young  Man  as  can  come  into  a Houfe,  by  all  re-  Lunt.  There  was  Nobody  with  him,  or  that  took  Notice  of  him  : He 
•10ns  that  1 ever  heard  of  him.  * went  from  thc  *‘rci  after  he  had  fpoke  thofe  Words,  very  quietly. 


fhntm-Garden. 

Mr.  Att.  Gen.  How  long  ago  was  that  ? — Ward.  I can’t  juftly  tell. 
Mr.  Darnell.  Do  you  know  the  Prifpner? — Ward.  Yes. 

Mr.  Darnell.  How  long  have  you  known  him? — Ward.  Two  Years. 
Mr.  Darnell.  How  has  he  behaved  himfelf? 

Hard.  A very  honeft  young  Man  as  can  come  into  a Houfe,  by  all  re- 
lations that  1 ever  heard  of  him. 

Then  Fariingtott  was  /worn. 

Mr.  Darnell.  Do  you  know  the  Prifoner? — Farrington.  Yes» 

Mr.  Damell.  How  long  have  you  known  him  ? 

Farrington.  1 knew  him  when  he  lived  in  Chancery-Lane. 

Mr,  Darnell.  What  do  you  know  of  his  Behaviour? 

Farrington.  A very  civil  young  Man;  he  ufed  to  fetch  Drink  at  my 
IJoufe:  l never  heard  hint  fwcar,  or  knew  him  guilty  of  any  ill. 

77;.' n Mr,  Miles  was  /worn. 

Mr.  Darnel!.  Pray,  Sir,  what  Account  do  you  give  of  thc  Prifoner  ? 
Mr.  Miles.  He  has  lived  in  our  Family  two  Years:  He  has  always  be- 
Jiavcd  himfelf  well,  and  loberly,  and  was  addicted  to  no  111. 

Mr.  Sol.  Gen.  Was  you  at  home  that  Night? 

Mr.  Miles.  No;  l was  out  of  Town. 

Air.  Sol.  Gen-  When  did  you  return  ? 

Miles.  The  Sunday  following.  . 


carry  the  Timber  ? . 

FiSor.  He  was  within  thc  Shop,  I believe. 

L.  C.  /.  You  told  us,  that  you  faw  feveral  People  in  the  Meeting, 
breaking  it  down  : Did  you  fee  the  Prifoner  there  ? 

FiSor.  No,  I did  not. 

L.  G.J.  Pray,  whence  did  he  bring  that  Timber  that  you  fattr  upon 
his  Shoulders  ? 

FiSor.  I can’t  .tell  that. 

L.  C.  J.  You  did  not  fee  him  bring  it  out  of  the  Mceting-Houfe,  did 
you  r 

FiSor.  No,  I did  not. 

Mr.  Sol.  Gen.  Mr.  Lunt , Was  FiSor  by  you  when  thc  Prifoner  fpoke 
to  you  ? 

Lunt.  He  Hood  lower  than  me  ; We  fill'd  up  the  Door-way  : My  Hand 
was  on  the  Side  of  the  Door : Every  now  and  then  the  Mob  would  ftrike 
at  me,  as  they  went  by,  and  were  carrying  the  Wood  from  the  Meeting 


Miles.  The  Sunday  following.  .to  the  Fire;  they  would  Huzza,  and  cry.  You  Dog,  who  are  you  for? 

Mr.  Darnell.  My  Lord,  we  will  not  trouble  your  Lordfhip  With  any  Mr.  Victor  and  1 flood  fo  about  half  an  Hour : 1 flood  there  befote  thc 

— I.,u.  U».|l  »rrn<.ntnl  fnr  tllr  Ylnv.  hr  .....  ,n,l  'fill  il,.  rom. 


more  Witnefles;  we  hope  we  have  well  accounted  for  thc  Time  he  was 
out  of  his  Miftrcfs’s  Houfe,  for  that  Teems  to  be  all  that  flicks  upon  him, 
that  his  being  out  fo  long  might  give  room  for  him  to  be  concern'd 
in  this  Tumult:  But  by  thc  Witnefles  it  appears,  that  the  Curiofitv  of 
feeing  a Mob,  which  he  had  never  feen  before,  might  take  up  fomc  Part 


Fire  was  lighted,  and  'rill  the  Guards  came. 

Mr.  Sol.Gta.  How  often  did  you  fee  thc  Prifoner  during  that  time  ? 
Lunt.  But  once  ; and  that  was  when  he  fpoke  thofe  Words  to  me. 
Mr.  Sol.  Gen.  Was  FiSor  by  you  then  ? 

Lunt.  Yes  ; of  the  Side  of  me. 


his  Time ; and  the  two  Fires  being  fo  near,  that  he  could  not  go  from  Air.  Sol.  Gen.  Then  fet  up  FiSor  again.  Pray  Sir,  about  this  Tim* 
c,  without  feeing  the  orher,  engaged  him  to  go  to  them  both.  '1  here  ber : You  fay  you  faw  him  with  fome'I  irober  on  nis  Back;  Who  was  by 


was  a Friend  too  that  met  him,  with  whom  he  walk’d  up  and  down  the  at  that  Time  ? VVas  Lunt  by  ? 


Street  an  Hour ; but  we  think  it  ihews  1 


not  a Ringleader,  c 


Victor.  I don’t  know  whether  he  was  at  thc  Door,  < 


aiding  or  allifting  in  pulling  down  the  Meeting-Houfcs,  for  that  Wit-  Mr.  7 Tnmfin.  Was  he  coming  that  Way  from  the  Meeting  with  the 

jicfs  (ays,  they  were  then  carrying  the  Materials,  and  the  Fire  was  light-  Timber? — FiSor.  Yes. 

jng  a!  the  Time  when  they  were  together  ; and  that  he  parted  with  him,  Mr.  Darnell.  Can  you  take  it  on  your  Oath,  that  thc  Man  that  fpoke 
In  order  to  go  home,  but  his  Guriofity  carried  him  to  lee  that  Fite  that  to  Mr.  Lunt  was  the  Mart  that  carried  thc  Timber  ? 

was  then  lighting,  th.tr  he  might  carry  "an  Account  of  it.  FiSor.  No,  l can't. 

But  upon  the  main  Queftinn,  we  muft  humbly  infift,  that  there  is  no  Mr.  Att.  Gen.  My  Lord,  wc  think  the  Proof  is  fuflicicnt;  and  notwith- 
Evidcuce  to  fix  it  upon  thc  Prifoner.  There  are  not  two  Witnefles  to  Handing  any  thing  that  has  been  faid  by  theCounfel  for  thc  Defendant, 
anv  Overt-Act  for  thc  fame  Treafon,  nor  do  thofe  Witnefles  ascertain  it  jt  Hands  unimpeadi’d,  and  it  is  clear,  that  the  Prifoner  is  Guilty  of  this 

to  he  ilic  Prifoner  ; for  now  it  appears  a little  plainer,  that  his  firft  Charge  Treafon.  The  Evidence  of  both  bides  makes  it  appear,  that  upon  this 
was  azrinlt  a Footman  in  a green  Livery:  He  declared  it  was  a Footman  Day  there  was  an  Infurrcction  of  thc  People,  in  order  to  pull  down  the 
in  Green  with  Brafs  Buttons  : and  when  he  came  to  Newgate  to  fee  this  Mccting-Houfes,  and  that  they  executed  their  Dcfign  by  pulling  down 
Man,  lie  believes  him  to  be  rise  fame  Man  ; that  is  the  mod  of  his  Evi-  feveral  at  that  Time.  Mr.  Darnell  don't  deny  but  that,  in  point  of  Law, 


dence  4 hut  when  he  came  home  then  to  his  Companion,  that  he  lived  in  all  thofe  People  that  were  gathered  together. 


e this  Dcfign,  are 


the  Houfe  with,  he  believed  it  was  not  the  fame  Man,  and  he  could  not  equally  Guilty  of  High-T reafon  : So  that  thc  Quefiion  is  only.  Whether 
fwear  it  was  the  fame  Man,  becaufe  he  had  a blue  Coat ; and  now  he  would  this  Prifoner  was  one  of  thofe  People  that  were  gathered  together  ? That 
carry  his  Belief  fo  far  as  to  believe,  that  he  then  bad  a blue  Coat,  with  which  he  infiHs  upon  is,  that  though  this  Man  was  there,  yet  no  Proof 
black  Buttons ; and  furcly.  Nobody  could  mifiake  a blue  Coat  with  black  is  made  that  he  was  aiding;  towards  the  carrying  on  this  Defign ; there - 
Buttons,  for  a green  Coat  with  brafs  Buttons  : Whatever  may  be  fup-  fore  we  think  what  our  Witnefles  fay  is  confident,  and  not  impeach'd  by 
pofed  o:  thc  Colour  of  Blue  by  Fire-light,  altering  by  that  Light  towards  what  was  faid  of  the  other  Side.  The  firft  Witnefs  that  we  call'd,  though 


a Green,  yet  it  can't  turn  Black  Buttons  into  Brafs  ones. 
buDPofuui  thc  Pci  fon  whom  Grove  pretends  to  accufe  were  here,  yet 
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was  not  acquainted  with  the  Prifoner,  yet  he  fays,  there  was  a Man 
a blue  Livery,  that  wasfo  remarkable  in  leading  the  Mob,  with  a Cutr 


there  are  not  two  Witnefles  to  an  Ovcrt-A&,  for  it  is  only  confirm’d  by  tain  on  a Pole,  that  he  could  not  but  take  Notice  of  it;  and  that  when 
the  Cori ll-ffion  which  is  proved  by  Lunt ; but  we  hope  the  Prifoner  is  not  he  went  to  Newgate , to  fee  the  Prifoner,  he  took  him  to  be  the  fame  Man 
thc  Pcrfon  thai  had  the  Colours",  and  therefore  there  is  no  Evidence  to  that  carried  thc  Colours;  and  though  he  can't  be  Co  pofitive  as  to  lwear 
make  him  guilty.  Wc  can't  differ  from  the  Refolution  in  thc  Books  in  direftly,  yet  he  now  believes  it  is  the  fame  Man,  though  he  can't  be 
Mejfengtr't.  Cafe,  much  lefs  with  your  Lordlhip’s  Refolution  Ycftcrday ; pofitive.  I ain  furc  I fhotild  be  very  far  from  preiung  any  thing  further 
but  the  Cafe  is  entirely  different  between  the  Waterman  and  this  Man,  for  than  thc  Nature  of  the  Evidence  will  bear;  therefore  I hope  1 don’t  mif- 
th.-rc  it  did  appear  that  he  carried  the  Branch,  and  threw  it  into  the  Fire ; repeat  what  he  fays:  Therefore  it  leaves  it  fomewhat  uncertain  yet, 
the;  from  the: ice,  he  halloo'd,  and  led  a Party,  and  offer’d  to  be  their  whether  thc  Prifoner  at  the  Bar  was  the  Man  that  carried  thofe  Colours? 
Captain,  ioDrurj~Lans,  and  in  that  manner  he  took  upon  him  to  lead  them.  But  that  which  puts  this  out  of  DifpUte,  and  makes  it  clear  that  this  is 
and  did  lead  them  ; but  there  is  not  any  one  Inlfance  of  that  Nature  the  Man,  is  Lunt’ s Evidence,  who  now  appears  not  to  be  an  Enemy  to 
here,  there  is  not  any  one  Witnefs  that  proves  him  to  be  in  a Meet-  the  Prifoner : He  tells  you,  that  that  Night  thc  Prifoner  told  him,  that 
ine-Houfe,  or  to  have  done  any  thing  there,  or  to  have  gone  from  otic  thev  had  made  him  Captain  of  a Party  that  Night ; that  he  had  made 
to  another.  If  he  had  join’d  with  them  at  thc  firft  Fire,  and  gone  in  Colours  of  a Curtain,  and  that  wc  had  burnt  the" Clock.  Now  i’t  is  very 
with  them  in  what  they  were  doing,  yet  wc  muft  infill,  that  it  would  not  ftrangc,  that  if  he  was  not  concern’d  in  carrying  this  Curtain,  that  he 
make  him  Guilty  of  High-Treafon.  In  the  Cafe  in  King  Charles  thc  fhould  talk  of  a Curtain  and  Colours,  and  fay,  that  he  had  made  Colours 
Second's  Time,  it  was  apparent  they  were  all  in  the  Dcfign  ; the  Verdict  of  a Curtain.  If  he  was  not  the  Man,  it  is  unhappy  that  he  fhould,  withirt 
found  that  they  affcmbled  ; that  they  arm’d  thcmfclves;  that  they  chofc  an  Hour  after  he  was  obferved  by  our  WitnelTcs,  fay,  that  he  was  the 

a Captain  ; that  when  the  Government  thought  fit  to  interpofe  to  fupprefs  Man  they  had  chofcn  ; and  that  he  had  made  a Colours  of  a Curtain  ; and 

them,  they  ftrui-k  at  the  Officer,  threw  Stones  at  thc  Captain  of  the  that  they  had  burnt  the  Clock.  It  is  not  to  be  imagined  he  would  have 
Guards,  express'd  their  Refolutions  of  going  to  Whitehall,  and  fhew’d  faid  luch  a thing,  if  he  had  not  been  the  Man  that  the  others  faw 
what  their  Intent  was;  but  no  Dcfign  is  proved  againft  this  Man,  and  carrying  it;  therefore,  putting  thefs  two  Witnefles  together,  (who  are 
nothing  to  make  it  agree  with  that  Cafe:  But  thofe  Perfcns  that  were  by  Perlons  that  no  ways  appear  to  be  concerned  to  bring  this  Man  to' 

all  the  Judges  acquitted  from  that  Treafon ; wc  think  the  Evidence  was  Juftice  more  than  any  other)  and  it  makes  it  plain  and  clear,  that 

much  flronger  againft  them,  than  what  is  offered  againft  this  Man:  For  this  is  the  Man  that  ftourifhed  the  Colours.  If  fo,  then  it  is  plain 
in  the  Cafe  of  Beadle*  he  was  proved  to  be  among  them ; and  when  the  this  is  one  Evidence;  and  I agree,  it  is  ncceffary  that  there  lhuuld 

Officer  purlucd  him,  he  turn’d  about,  and  cry'^  to  the  People  to  face  be  another  Witnefs  to  prove  fome  Fatft,  and  the  Tellimony  of  on* 

about,  and  not  to  leave  him : And  though  it  appear’d  he  was  in  the  De-  Witnefs  will  not  be  enough,  therefore  we  have  produced  FiSor,  that 
fign, and  called  to  thc  reft  to  reiift  in  his  Defence,  yet  he  was  agreed  not  perfonaily  knew  this  Man.  He  fays,  he  faw  him  with  a Pieceof  Timber  on 
to  be  guilty  of  High  Treafon,  becaufe  he  was  not  aiding  iri  pulling  down  his  Shoulders  ; that  he  faw  him  throw  it  into  the  Fire  : and  that  he  faw 

the  Houles;  which  in  thofe  Matters  wherein  the  Judges  gave  their  Opi-  I that  Man  go  afterwards  and  fpcak  to  Lunt,  and  Lunt  told  bim  who  he  was. 

I* 
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It  is  of  Confluence  to  all  Governments,  to  make  every  Body,  that  is 
any  ways  aiding  in  thefe  Diford ers,  equally  guilty ; for  it  is  impoffible  to 
tell  who  begins  in  thefe  Cafes  : You  may  know  who  carries  on  thefe 
Things,  but  you  can't  tell  who  begins  them  ; therefore  i:  will  not 
be  fuffi-ient  for  them  to  rely  on,  that  he  was  fent  by  his  Miftrefs  at  that 
time,  for  that  is  all  that  was  proved,  that  he  was  fent  out  to  fee  where  the 
Fire  was,  and  his  being  fent  out  for  that  Purpofc  will  not  make  him  the 
lefs  Gu  lty,  if  he  did  join  with  them,  and  aid  them  in  what  was  done  : 
For  if  Men  are  met  together  to  do  an  unlawful  Act,  and  thofc  that  don’t 
know  it  join  with  them,  they  are  Guilty  ; therefore  whether  he  knew  of 
that  Meet.ng,  or  was  only  fent  out  by  his  Miftrefs,  yet  if  it  is  proved 
that  he  did  join,  and  aid  and  affift  thofc  that  were  engaged  in  that  T rev- 
ion,  he  is  equally  Guilty.  As  to  what  was  faid  by  Prior,  who  was  his 
Companion,  that  appears  to  be  jull  at  his  being  fent  out  by  his  Miftrefs 
to  enquire  : He  told  this  Man,  that  he  was  fent  out  to  get  Intelligence, 
but  you  fee,  that  though  he  was  afleed  to  ftay  and  drink  with  this  Man, 
he  would  not,  but  left  him,  and  what  he  did  then,  he  could  not  tell ; it 
is  therefore  likely  that  he  afterwards  went  to  this  Bufinefs  that  he  was 
afterwards  unhappily  engaged  in. 

As  to  what  they  infill  on,  that  they  have  called  Witnefles  to  invalidate 
the  Teftimony  of  Grove , that  he  made  fome  Miltake  about  the  Colour  61 
his  Cloaths,  that  is  no  great  Matter  to  be  relied  on  ; for  blue  and  green, 
by  Candle-light,  are  pretty  much  of  the  lame  Call,  efpeci ally  at  a tranfient 
View  ; but  you  fee  the  View  he  had  was  fufficient  to  know  his  Face,  but 
the  Light  of  the  Fire  occafioned  another  Call  upon  his  Cloaths,  therefore 
his  thinking  it  to  be  green  when  it  was  blue,  will  make  no  Difference : 
And  though  he  don't  Ipeak  pofitively,  but  fpeaks  with  Caution,  and  not 
as  a Man  woulJ  do,  that  was  prejudiced,  and  came  to  take  away  a Man’s 
Life : Though  he  fays  he  can’t  pofitively  fay  this  is  flic  Man,  yet  he  fays 
he  docs  really  think  it  is.  As  to  the  Witneflcsth.it  prove  he  had  a Misfor- 
tune, and  broke,  that  may  be  many  an  honeft  Man’s  Misfortune  to  fail 
in  a Way  of  Trade  : I don’t  fee  th3t  they  do  impeach  his  Credit  at  all : 
Though  they  talk  of  his  playing,  I don’t  find  but  one  Mun  that  has  feen 
him  pfay,  and  moil  People  do  fome  time  or  other  : 1 don’t  find  that  he  has 
fwerved,  or  done  any  thing  foul  ; but  we  mull  fubmit  the  Matter  of  Fact 
to  the  Confidcration  of  the  Jury  : I believe  the  Matter  of  Law  is  agreed  : 

I believe  there  was  a Notion  in  the  World,  that  it  was  only  a Riot,  for 
which  they  might  be  fined,  and  the  like,  but  the  Law  is  now  agreed  ; 
and  as  to  thcFadt,  we  muft  fubmit  it  to  your  Lordihip's  Directions. 

Mr.  Sol.  Gen.  I think  Mr.  Darnell  does  agree,  ih.it  if  there  was  a ge- 
neral Intention  to  pull  down  Mecting-Houfcs,  it  would  be  Rebellion  and 
High-Treafon.  I take  it,  that  it  was  fo,  is  as  fully  proved  as  is  poffible, 
by  having  fo  many  pulled  down,  and  by  fuch  a Multitude  of  People  as 
were  got  together  for  that  Purpofc:  For  it  can't  be  thought,  that  the 
People  that  were  at  one  Houfe  intended  to  pulldown  that,  and  thofc 
that  were  at  the  other  Houfcs  intended  to  pull  down  them  only  ; but  it 
mull  be  a general  Intention  to  pull  down  Mceting-Houfes  in  general ; we 
think,  therefore,  the  general  Intention  is  proved,  therefore  what  Tolioy 
fays  don’t  confine  it : For  though  lie  fjys,  what  they  declared  Was  only 
in  regard  to  Mr.  Burgefs’s  Meciing-Houfe,  yet  that  don’t  take  off  from 
the  EviJence  of  what  palled  the  next  Day,  when  the  fcvcral  Mccting- 
Houfis  were  pulled  down  ; and  the  Fadl,  without  chat  Evidence,  (hews 
the  particular  Intention ; and  the  Mob  that  were  at  Lincoln's- Inn- Fields, 
fworc.  Damn  them,  they  would  have  them  all  down ; and  accordingly 
they  went  away  to  another,  and  pulled  that  down;  therefore,  that  there 
was  a general  Intention,  is  fufficiently  proved,  and  that  this  Man  did  ail 
in  that  Intention.  We  think  it  is  fuffiiicntly  proved,  ihat  he  was  at  two 
of  them  ; but  if  it  had  been  but  one,  it  had  been  the  fame  Cafe.  But  they 
objedl,  that  this  is  not  a legal  Evidence;  for,  fay  they,  the  Statute  re- 
flrains  it,  and  lays,  that  no  Confeffion  can  be  given  in  Evidence,  and  the 
Evidence  of  Lunt,  without  it,  will  not  do;  and  Grove's  not  (wearing  po- 
fitivcly  to  the  Man,  without  the  Help  of  Lunt,  will  not  be  a legal  Evi- 
dence, lb  as  to  prove  an  Overt- Act.  This  is  the  Strength  of  the  Objec- 
tion in  Point  of  Law,  and  God  forbid  that  wc  fliould  infill  on  any  thing 
but  what  is  legal  Evidence:  It  is  Juftice  to  him,  not  to  offer  any  fuch 
thing,  as  it  is  to  the  Crown,  to  inlift  on  what  is  legal  Evidence,  to  bring 
him  to  Punilhmcnt.  The  Words  of  the  A£t  arc.  That  no  Perfon  (hall 
be  indicted,  tried,  or  attainted  of  High-Trcafon,  whereby  Corruption  of 
Blood  may  be  made,  or  of  Mifprifion  of  fuch  Treafon,  but  by  the  Oaths 
and  Tcttimonies  of  two  lawful  Witnefles,  cither  both  to  the  lame  Ovcrt- 
Ai3,  or  one  to  one,  and  the  other  to  another  Ovcrt-Aiiof  the  fame  Trea- 
fon, unlel's  the  Party  willingly,  in  open  Court,  confefs  the  fame,  Cfr. 
Now  in  this  Cafe,  here  arc  two  lawful  VVitncffes.  Grave  is  a hwful  Wtt- 
nefs,  he  is  capable  of  being  a Wiuiefs/,  whether  what  he  fays  is  fufficient 
for  the  Proof  of  the  Point,  muft  be  left  to  the  Confidcration  of  the  Jury.  If 
there  are  two  legal  Witnefles,  to  which  there  are  no  legal  Objections,  it 
is  fufficient ; whether  what  they  fwear  is  fufficient  to  prove  the  Fa£t,  is 
of  another  Confidcration  ; but  there  is  not  one  Word  in  the  Adi  to  re- 
ftrain  a Confeiiion  from  being  given  in  Evidence  : He  (hall  not  be  con- 
victed on  a Trial,  without  two  lawful  Witnefles  ; that  is  the  Thing  that 
is  provided  for,  and  it  was  to  exclude  a Precedent  that  had  been  fettled  in 
Ting’s  Cafe,  in  iny  Lord  Chief-Jufticc  Keylmg's  Reports,  an  Evidence  of 
Confeffion  only,  that  was  proved  by  two  Witnefles,  and  that  was  the  Oc- 
cafion  of  nuking  this  Law,  that  his  Confeffion  alone  fliould  not  be  fuffi- 
cient, without  an  Ovcrt-AQ.  This  was  the  Rejfon  and  Ground  ol 
making  that  Adi  of  Parliament,  but  it  was  not  defigned  to  exclude  all 
Confcffions-  That  was  Evidence  at  Law,  and  always  muft  be  lb : 1 hat 
Evidence  that  comes  out  of  a Man’s  own  Mouth,  was  always  alloyed. 
The  Dcfign  of  the  Adi  was  to  exclude  Confeflions  from  having  the  Force 
of  a Conviction,  unlefs  it  were  in  a Court  of  Record,  and  to  prevent  a 
Confeffion  proved  by  two  Witnefles,  from  being  a lufficient  Ground  for 
a Conviction.  A Confeffion  is  a confiJcrable  Evidence,  and  in  many 
Cafes  clears  a Thing  beyond  Contradiction  ; end  in  this  Cafe  it  (hews 
how  necefiary  it  is  ; for  when  Things  are  iranfadtcd  in  the  Dark,  and  it 
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is  impoffible  for  Strangers  to  give  a clear  Dcfrription  of  Pctfons,  farely 
the  Confeffion  of  a Man  himl'Ti  is  the  mod  proper  Evidence  in  th  World, 
and  the  mod  fatisfadory.  This  then  being  a lawful  Evidence,  it  llands 
clear  of  ihat  Objedtion  : Here  are  two  Witneffirs  to  the  Overt- Act,  anl 
this  Evidence  of  Lunt  is  not  excluded,  but  this  Confcfficm  of  the  Party  is 
lawful  to  be  given  in  Evidence. 

This  being  the  State  of  the  Matter,  How  dr.-ids  it  then  ? It  is  agreed 
he  was  at  the  Bonfire  in  Hollar  n ; he  was  fent  out  for  that  Purpofc ; The 
Fire  was  feen  at  his  Miftrefs’.  Houfe,  and  he  was  fent  out  to  enquire  af- 
ter the  Matter.  That  there  was  a Man  there  in  a blue  Livery,  is  proved 
by  fcveral  People,  and  it  is  proved  tha  the  had  a blue  Livery.  Grave  lavs  be 
faw  a Man,  he  can’t  tell  whether  be  was  ia  blue  or  green,  with  a Standard, 
in  HMorn:  He  fays,  he  don’t  know  whether  he  was  in  blue  or  green,  but 
he  took  him  to  be  a M .n  of  tha  l Size,  and  he  Ampules  him  to  be  the  Man. 
But  here  is  ftill  a Doubt,  whether  this  is  the  Man  that  carried  the  Stand- 
ard ; and  how  is  that  cleared?  Now  this,  with  Submiffion,  is  cleared  by 
the  Man  himfelf,  if  that  be  Evidence,  which  we  iniift  upon  it  it  is.  This 
Declaration  to  Lunt,  that  he  had  made  Colours  of  a Cut  tain,  and  that  hi: 
was  chofc  Captain  of  a Party,  that  dees  explain  it,  and  is  not  anfwered 
by  any  thing  they  have  offered  to  the  contrary.  As  to  his  ailing  in  the 
Tumult  in  Leather-Lane , Vidor  fwears,  that  he  faw  him  with  a Piece  of 
Timber  on  his  Shoulder,  and  that  he  carried  it,  and  threw  it  into  the  Fire. 
Lunt , as  to  every  thing  he  fpcakr,  is  clear  : He  proves  that  he  fpoke  fume 
Words  to  him  ; and  as  to  what  I’ldor  fays,  lie  is  as  clear,  that  he  had  the 
Wood,  and  threw  it  in.  The  only  Queltioii  then  will  be.  Where  he  haj 
this  Wood  ? Whether  he  had  the  Wood  which  he  threw  into  the  Fire, 
made  of  the  Materials  of  the  Meeting  Houfe,  from  any  other  Place  ? They 
give  you  fome  Evidence,  that  he  was  going  home  quietly  ; and  that  they 
parted  about  Eleven  at  Brook i's  Market : But  it  is  plain,  lie  did  not  go 
home  'till  juft  Twelve,  for  fo  all  the  Family  agree;  fo  that  that  Tim--  is 
to  be  accounted  for,  which  he  might  have  fpent  at  this  Bonfire,  and  in  th'S 
Tumult.  There  is  another  Man  to  anfwcr  the  Bufinefs  of  what  they  call 
the  High  Church  Standard  : He  fays,  there  was  a Man  in  a green  Livery 
which  he  law,  and  thought  he  knew  him,  but  could  not  be  pofitivc,  be- 
caufe  he  was  at  a Difiance  ; but  if  it  had  been  this  Man,  he  believes  he 
fliould  have  known  him  ; but  there  is  as  little  Rcafon  for  him  to  know  the 
one  as  the  other.  The  Man  in  the  green  Livery,  he  fays,  is  run  a.vay, 
but  he  fays  nothing  as  to  the  Brafs  Buttons ; and  it  is  eafy  to  miltake  be- 
tween green  and  blue. 

I fliall  not  urge  the  Evidence  further  than  it  is  reafonablc;  thefe  are 
Circumftances  which  will  be  under  the  Confidcration  of  the  Jury.  But 
fuppofing  the  Man  to  be  concerned  in  this  Manner,  adiing  as  the  Queen’s 
Evidence  have  proved,  it  will  be  High-Treafon  within  the  Calc  in  rhy 
Lord  Keying’ s Reports,  and  is  not  diftingtnftisd  by  what  Mr.  Darnell  of - 
fared.  He  fays,  there  was  leading  and  arming,  and  they  ftruck  at  the 
Guards;  fohere  was  leading,  for  Nobody  denies  but  they  had  a Stand- 
ard : The  only  Queflion  is.  Whether  the  Prifoncr  carried  it  ? And  in  the 
other  Mob  in  Lincoln  i- Inn- Fields , they  were  led,  anJ  hallooed  away  to 
Drury-Lone.  And  as  to  the  Calc  of  Beadle,  which  he  would  compare  it  to, 
there  was  no  Act  that  was  done  by  him  ; befides,  the  Verdift  was  defec- 
tive, in  not  finding  the  aiding  and. afli fling;  for  though  they  found  the 
Fa£ls,  yet  they  did  not  draw  the  Cone! u lion  from  thofa  Fuels.  As  to 
what  has  hecn  (aid  to  the  Reputation  of  Grove , I don’t  find  it  any  ways 
affects  him ; it  is  not  proved  that  he  lias  cheated,  or  that  he  is  a common 
Gamefter,  or  that  he  lives  by  that  Way.  As  to  the  Reputation  of  the 
Prifoncr,  there  may  be  many  honeft  Men  that  might  think  they  did  Ser- 
vice at  this  time,  and  he  might  be  defired  among  the  reft  ; but  that 
is  no  Argument  why  he  (hould  not  be  concerned  in  the  Fact:  Whe- 
ther he  was  or  not,  is  what  we  mult  fubmit  to  the  Confederation  of  the 

Jury- 

Mr.  Thomfon.  My  Lord,  as  to  the  Matter  Of  Law,  it  has  been  fully 
fpoke n to,  and  that’  the  Intention  was  general,  is  proved  ; the  only  Quef- 
tion  is.  Whether  the  Prifoncr  was  aiding,  and  fo  proved  in  a legal  Man- 
ner ? I will  only  (late  how  each  Overt-Act  is  proved  : The  firll  A61  is 
his  going  with  a Piece  of  Wood  on  his  Shoulder,  and  throwing  it  into 
the  Fire  ; That  Vidor  fwears  pofitively.  1 alkcd.  Whether  he  was  coming 
with  it  as  from  the  Mseting-Houic  ? and  he  faid  he  was  : As  to  that,  it  is 
plainly  fworn  upon  him  as  to  the  Man. 

The  other  Ovcrt-Adt  is  from  Grave ; there  is  indeed  fome  Uncertainty 
as  to  the  Perfon,  Grove  was  not  indeed  very  pofitivc ; he  did  oblcrve  a 
Man  at  the  Fire;  he  could  not  fay  whether  he  had  on  a blue  Livery  or 
green;  but  when  he  went  to  Newgate  to  fee  the  Prifoncr,  he  did  fay  he 
believed  him  to  be  the  Man.  Indeed  they  pretend  that  he  faid  (omething 
contrary  to  his  Companion  ; but  all  fee  laid  then’ was,  that  he  could  not 
be  pofitivc,  but  he  did  fay,  he  believed  him  to  be  the  M m.  Now  there 
.being  this  Uncertainty,  what  do  wc  call  Lunt  to  his  Confeffion  off 
If  we  call  him  to  prove  the  Overt-Adl  by  his  Confeffion  only,  there  might 
be  fame  Colour  to  object  to  it : But  the  Fail  is  proved  to  be  done  by 
Grove , and  we  call  Lunt  only  as  to  the  Identity  of  the  Perfon.  He  only 
cxp'ains  what  Grave  had  fworn  before  : He  fworc  the  Colours  were  dis- 
played, and  the  Coufellion  is  only  3s  to  the  Identity  of  the  Pei  fan.  As  to 
the  Reputation  of  Grove,  they  did  endeavour  to  afperfe  him,  but  I think 
they  could  not  make  any  thing  out : They  don’t  pretend  to  prove  any 
Malice  in  him  ; nay,  he  is  the  rather  to  be  credited,  becaufc  he  will  not 
be  pofitivc.  If  he  had  had  any  Malice,  he  would  have  fworn  pofitively, 
but  you  fee  he  will  not  be  pofitivc. 

Something  was  mentioned  that  there  was  a Man  in  a green  Livery  there, 
from  whence  they  would  inter,  that  he  was  the  Man  that  was  thus 
Inftrumental,  and  that  itwas  not  the  Man  in  the  blue  Livery;  but  that 
can’t  be  he,  becaufe  he  bad  red  Buttons  and  red  Stockings;  fa  that  that 
feems  not  to  have  much  in  it.  They  pretend  to  account  far  him  as  if  he 
was  not  there,  when  Pryor  fays  he  met  him  at  Eleven,  but  he  did  not 
go  home  ’till  Twelve  : So  that  wc  think  having  thus  proved  by  Vidor  pofi- 
tively, by  Grave  thus  circumftanuatcd  in  this  Mauncr;  the  Man’s  Con- 

fclfioh 
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feifion  coming  afterward?  by  Lunt,  which  declares  him  to  be  the  Man  that 
did  the  Fad,  we  tbmk  it  brings  it  home  to  the  Prifoner.  But  we  fubmi: 
ji  to  your  Lord  (hip  and  the  Jury. 

Mr.  Darn!!.  My  Lord,  as  to  the  Matter  of  the  Confcfltott,  I think 
what  Mr.  St/lic  t-.r  General  fays,  by  way  of  Anfwtr,  will  lay  afide  the  Sta- 
tute of  King  William,  for  it  is,  in  Effect,  to  fay,  that  if  the  two  Witneffes 
ro  an  Overt- Act  are  uncertain  as  to  the  Perfon,  his  ConfelEon  muft  fix  it 
upon  him.  If  two  Witnefles  will  fwcar  that  a Man  in  a bine  Coat  did 
commit  High-Treafon,  but  are  uncertain  as  to  the  Man,  it  foall  be 
brought  home  to  any  Man  in  a blue  Coat,  if  he  ihall  come  and  fay  that 
he  did  the  Fact  ; fo  that  the  ConfefEon  is  entirely  the  Evidence,  for  the 
other  Evidence  could  netconvid  him  without  it. 

L.  C.  J-  Do  you  apprehend  that  Craw's  Evidence  is  not  to  be  confi- 
dered  by  the  Jury  ? Is  it  only,  that  fome  Man  or  other  did  difplay  the  Co 
lours  ? Does  not  his  Evidence  go  further?  He  fays  he  went  to  fee  the 
Man  in  Newgate,  and  he  believes,  that  Man  that  he  faw  there  was  the 
fame  : Now  how  far  that  will  weigh  with  the  Jun*,  is  of  another  Confi- 
deration  : And  as  to  the  Cafe  of  Beadle,  the  Fail  was  found  there,  but 
the  Jury  not  fimlingthat  he  was  aiding  and  aiEiling,  the  Court  could  not 
fupply  it  for  them. 

X.  C.  Baron.  You  have  laid  a Strefs  upon  that  which  is  found  in  the 
fpecial  Vcrdifh  See  what  the  Judgment  of  the  Judges  was.  But  as  to 
Green  in  the  firft  fpecial  Verdicf,  and  Beadle  in  the  third  fpecial  Vcrdiit, 
sveall  agreed,  that  the  Verdict  was  not  full  enough,  as  to  them,  for  us 
to  judge  it  Treafon  in  them,  becaufe  the  Verdict  only  finds  that  they  were 
prefent,  and  finds  no  particular  Adi  of  Force  committed  by  them;  and 
doth  not  find  that  they  were  aiding  and  afiifting  to  the  reft  : And  it  is 
poffible  one  may  be  prefent  among  fuch  a Rabble,  only  out  ofCuriofity  to 
fee,  and  whether  they  were  aiding  and  afiifting  is  Matter  of  Fadt,  which 
ought  to  be  exprefly  found  by  the  Jury,  and  not  be  left  to  us,  upon  any 
colourable  Implication  ; and  accordingly  thofe  two  were  difeharged. 

X.  C.  y.  Gentlemen  of  the  Jury,  Francis  IFillis,  the  Prifoner  at  the 
Bar,  Hands  indidlcd  before  you,  for  that  he,  upon  the  fir  ft  Day  of  Mareh 
Jaft,  with  a great  Number  of  others,  did  levy  publick  War  againft  her 
Majefiy.  The  Proof  that  has  been  offered  by  Mr.  Attorney,  and  the  Coun- 
fcl  for  the  Queen,  has  tended  to  (hew,  that  there  was  a general  "Defign  of 
pulling  down  all  the  Meeting- Houfes ; and  that  this  Prifoner  did  affift  in 
it,  did  carry  Colours  in  it,  and  did  other  Avis  that  gave  Alfiftance  in  it  : 
This  is  what  they  propofed  to  make  out  againft  him. 

The  Evidence  was  firft  Tolloy,  who  fays,  that  the  Day  before  he  was 

foing  through  the  Temple , and  there  was  a great  Mob  that  attended  Dr. 

acheverel  from  his  Trial,  and  among  them  he  heard  a Difcourfe  of  pul- 
ling down  Mr.  Burge/,’  s Mectitig-Houfe ; h«  heard  no  other  mention'd  ; 
fome  were  for  pulling  it  down  then ; others  were  for  leaving  it  ’till  the 
next  Night,  and  others  'till  the  Event  of  Dr.  Sadevenfs  Trial.  What 
Determination  they  came  to,  he  don’t  know,  for  he  went  away  ; fo  that 
his  Evidence  goes  no  further  than  proving  a Dcfign  to  pull  down  one 
Mceting-Houfc. 

The  next  Witnefs  is  Grove  ; he  gives  an  Account  of  two  Meeting- 
Houfcs  pull’d  down,  and  Fires  made  from  the  Materials,  one  in  Holborn, 
the  other  in  Hatton-Gsrden\  That  at  that  Fire  in  Holborn,  he  faw  a Man 
with  a Curtain  on  a Pole,  and  he  called  it  High-Church  Standard,  and 
was  a£tive  among  the  People  ; ftopt  Coaches,  and  got  Money  from  tliofe 
that  were  in  them,  and  made  them  cry  out  as  he  did.  As  for  the  Perfon, 
he  can’t  fay  the  Prifoner  is  he.  He  lays  he  took  notice  of  him,  he  was  in 
a Livery  ; and  that  he  went  to  Newgate,  and  faw  one,  who,  he  can’t  be 
pofitivc,  but  he  believes  to  be  the  fame  that  he  faw  carrying  the  Curtain  : 
but  whether  it  is  the  Prifoner  at  the  Bar,  that  he  can’t  fay  : For  he  fays 
he  has  nor  the  fame  Cloaths,  nor  Wig  on,  and  that  makes  him  doubtful. 
Being  a Iked,  What  Colour  his  Coat  was,  he  is  not  furewhether  it  was  blue 
or  green  ; but  lie  fuiJ,  he  rather  believed  it  was  blue. 

This  not  being  enough  to  bring  it  home  to  the  Prifoner,  they  call  an- 
other Witnefs,  who  was  Hill,  who  {hewed  him  the  Prifoner.  Arid  they 
brought  Cubwidgc,  who  went  with  him  ; and  they  tell  you,  that  the  Man 
they  foewed  to  him  in  Ntu/gate,  was  the  Prifoner  at  the  Bar  ; and  thefc 
being  laid  together,  it  amounts  to  the  fame  Thing  as  if  he  had  fworn 
againft  the  Prifoner,  as  he  did  againft  the  Man  in  Newgate  ; that  is,  that 
he  believed  him  to  be  the  fame  Fcrfon  that  carried  the  Colours. 

The  next  is  Vidor-,  he  fays,  that  after  tile  Fire  at  Holborn , they  came 
to  Leather- Lane ; that  they  got  into  the  Meeting- Houfe  there,  and  work’d 
hard  to  pull  it  down,  but  he  don’t  fay  the  Prifoner  was  in  die  Mect- 
ing-Houfc  : But  the  Fire  they  made  was  in  Hatton  Garden,  and  there  he 
f«w  the  Prifoner  carrying  a Piece  of  Wood,  and  throwing  it  into  the 
Fire,  and  making  an  Huzza.  He  don’t  fay  where  he  had  that  Wood  j he 
don’t  lav  that  he  faw  him  bring  it  out  of  the  Mceting-Houfc,  and  he  did 
not  know  him  at  that  Time,  but  he  kept  his  Eye  upon  him  ; and  not 
long  after,  he  came  by  Mr.  hunt's  Door,  and  the  Prifoner  {poke  t o Lunt : 
What  he  laid,  he  can’t  tell,  but  he  afk’d  Lunt  if  he  knew  him  ; Lunt  told 
him  he  did  ; and  when  he  was  come  fo  near,  he  does  take  upon  him  to  fay, 
that  he  remembers  his  Face,  and  he  takes  him  to  be  the  fame  Perfon.  He 
was  a Ik’d  as  to  his  Features,  but  he  don’t  go  about  to  diiiinguifo  them  ; 
and  it  is  difficult  for  a Man  to  deferibe  thofe  Particulars,  by  which  a Man 
diftinguilhes  one  from  another. 

Then  Lunt  is  call’d,  and  he  confirms,  that  the  Prifoner  was  at  the  Fire 
at  the  fame  time  that  Vidor  was  at  his  Door;  that  it  was  Eleven  at 
Night  ; and  that  the  Prifoner  fpoke  to  him ; that  his  Boy  afk’d  him. 
What,  Fr~n.i,  are  you  one  of  them  ? And  thereupon  he  laid.  They  have 
made  me  a Captain  of  a Party  ; I took  a Window-Curtain,  and  made  it 
Colours  ; and  we  burnt  the  Clock.  This  they  would  apply  to  clear  that 
which  Grove  fpezks  a little  more  doubtfully,  when  he  fays  only,  that  he 
believes  him  to  be  the  fame  Perfon  as  he  law  in  Newgate. 

The  next  Witnefs  is  OrreJ , and  he  can’c  charge  any  thing  upon  the 
Prifoner,  but  gives  an  Account  of  the  pulling  down  the  fevcral  Meet- 
ing-Houfes,  and  the  fevcral  Mobs  that  were  in  Lincoln's- Inn- Fields, 
Drury- Lane,  Holborn,  and  Blacl -Friers,  and  their  making  general  Decla- 
rations, that  they  would  have  them  all  down.  And  thus  far  his  Evidence 
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is  .material,  that  there  wasaDcfigti  to  pull  them  ail.Jmvn;  it  was  (mb' 
lickly  declared,  and  put  in  Execution,  a<  far  as  they  hid  T tnr.  Acliotti 
declare  the  Intentions  ; for  when  it  breaks  out  into  Action,  then  the  De- 
fign  appears.  Me  laid  fomething  further,  which  is,  that  he  faw  a Footman 
in  a biucLiverv,  that  was  bufy  at  the  Fire,  and  ertcourag  isg  the  People 
to  throw  the  Wood  in.  He  (ays  he  was  a well-made  Mail,  much  of  ihe 
Size  of  the  Prifoner.  This  is  theEvidence  produced  againft  the  Prifoner; 
and  upon  that  you  will  take  notice  it  is  made  out,  that  there  was  a 
general  Dcfign  put  in  Execution,  of  pulling  down  the  Meeting- 
Houfes;  and  that  he  was  at  one  Fire  in  Hatton -Garden ; and  there 
is  only  the  Belief  of  the  Witnefs  fo  lengthen'd  as  to  his  being  at  the 
other." 

On  the  other  Hand,  the  Prifoner  in  his  Defence  tells  you,  that  he  is 
Servant  to  a Gentlewoman  in  Grevill-Strert  ; that  the  Family  being  going 
to  Bed  about  Ten  o'Clock,  and  feeing  a Light  in  the  Street,  ordered  him 
to  fee  what  was  the  Matter : This  was  after  the  Clock  had  ftruck  Ten. 
He  went  into  Holborn,  and  faw  the  Fire  ; but  as  he  pretends,  did  not  come 
near  it ; and  then  he  came  back  to  his  Miftrefs's  Houfe  ; and  fo  they  infift,' 
that  they  have  given  an  Account  of  the  whole  Time  he  was  out.  The 
firft  Witnefs  they  produced  was  Mrs.  It rijes,  who  was  the  Daughter  of  his 
Miflrefs  j {he  tells  you  the  Occafion  of  fending  him  out ; that  foe  obferved 
a Light,  and  diredlcd  him  to  go;  and  tells  you  the  Time,  that  he  came 
back  before  the  deck  had  ftruck  Twelve  ; and  that  foe  did  exptefs  her 
Anger  for  his  {laying  fo  long.  Mrs.  Miles  confirms  the  fame;  and  bring 
afk’d  what  Account  he  gave  when  he  came  back,  both  they  and  the  Maids 
f.iy,  he  gave  no  Account  of  the  Fire  ; but  fue  hearing  that  Lunt  had  fome- 
thing to  fay  againft  him,  and  taking  notice  that  lie  was  dcjccled,  sik’d 
him.  If  he  had  done  any  thing?  And  he  faid.  Nothing  to  harm  him. 
Hodges  (peaks  of  his  going  out,  but  not  of  his  returning.  F.llist  fays,  (he 
let  him  in,  but  did  not  hear  him  fay  any  thing  at  all  about  the  Fire  ; but 
foe  fays  he  was  in  a blue  Livery.  Then  they  call  Pryor,  and  he  tells  you, 
he  was  coming  from  IVejtmiujUr  to  Clerienwtll , he  faw  the  Fite  in  Holborn, 
and  at  the  End  of  Leather-Lane  he  faw  the  Prifoner  looking  on,  hut  doing 
nothing,  none  of  the  Mob  with  him;  that  the  Prifoner  and  he  walked 
along  Leather- Lane,  and  it  was  propoled,  that  they  foould  drink  together, 
but  they  walking  together,  obferved  a Fire  making  in  HatUn-Garden ; 
that  they  walk'd  by  the  Street  where  his  Miftrcfs  lived,  as  far  as  Bnoks- 
Market , and  there  they  parted,  auJ  the  Prifoner  turn’d  towards  his  Mif- 
trefs's Houfe,  and,  as  he  thought,  went  home.  Then  they  produce Fietther, 
and  he  fpeaks  as  to  Grove's  Evidence  : And  to  take  oil  from  that  Ciedst 
that  otherwife  his  Tcftimony  would  have,  he  fays,  that  Good-Friday,  at 
Night,  he  told  him  the  Prifoner  was  not  the  Man,  for  the  Perfon  he  faw 
had  a green  Livery,  and  Brafs  Buttons  ; fo  be  faid  at  lirft  : but  upon  En- 
quiry a little  more  particularly,  he  did  not  tell  him  at  that  Time  that  it 
was  a green  Livery,  but  fome  Time  before:  And  Grove  being  call’d 
again,  docs  own  the  lame  ; and  that  he  faid  he  could  not  be  pofitive,  and 
that  is  what  he  now  fays,  and  only  fays,  he  believes  him  to  be  the  fame, 
and  that  he  told  the  Witnefs  fo  at  that  Time.  Hs/gate  favs,  that  about 
half  an  Hour  after  Ten  he  heard  of  the  Mob,  and  went  to  Ice  it ; that  lie 
went  to  the  Fire  in  Holborn,  and  there  he  faw  a Footman  in  Green,  but  he 
had  red  Buttons,  and  the Prifoner’s  Livery  was  Blue  trimm'd  with  Black, 
and  black  Buttons:  But  he  fays  he  faw  a Footman  there  in  Green,  which 
is  offer’d,  to  let  you  fee  that  there  might  be  another  Perfon  that  GVai-ei|id 
really  fee.  Then  Clark  is  brought  to  give  fome  Account  of  Grove ; he  fays 
he  kept  a Shop,  and  broke,  and  never  had  a very  good  Character.  Ward 
fays  the  fame;  and  thnt  he  was  aGamcfter  ; and  that  it  was  reported  he 
tiled  to  get  his  Living  that  way  : And  he  tells  you,  the  Prifoner  is  of  a 
good  Reputation;  and  thofe  of  the  Family  fay  as  much  of  him. 

This  is  theSubftance  of  the  Evidence  on’both  Sides.  The  Ufc  font 
the  Counfel  for  the  Prifoner  would  maky  of  their  Evidence,  is  firft, 
to  foe w that  they  have  given  an  Account  of  his  Time  ; that  he  was  other- 
wife  employed  than  in  the  Manner  the  Witneffes  for  the  Queen  have  given 
an  Account  of.  Now  it  is  certain,  they  have  not ; for  they  give  an  Ac- 
count only  of  a Walk  from  Holborn  to  Brooks- Mar ket,  whereas  his  own 
Witneffes  fay  he  was  out  at  lead  an  Hour  and  an  half,  fo  that  there  was 
Time  enough  for  him  to  be  there:  And  though  that  Witnefs  faw  him  go- 
ing homeward,  and  not  to  the  Fire,  yet  it  is  certain,  he  did  not  go  home 
then,  and  that  he  was  at  the  Fire,  bccaufo  two  Witneffes  fwcar  he  was  at 
the  Fire  ; and  it  does  appear  that  he  was  at  both  the  Fires.  Before  I Hate 
that,  give  me  leave  to  fay,  that  there  is  a full  Proof  of  a general  De- 
fign  put  in  Execution,  of  pulling  down  the  Mecting-Houfcs,  fo  any  one 
that  is  aiding  in  that,  is  guilty  of  High-Treafon,  though  he  were  not 
privy  to  the  firft  Dcfign  ; for  in  High-Trealbn  there  is  no  fuch  thin*  as 
Acccffarv  ; all  that  arc  Aclors  are  equally  guilty,  and  that  was  the  Cafe  of 
the  Lord  EJJix : He  went  with  fome  Forces  to  remove  fome  evil  Coun- 
fcllors,  and  came  to  the  City  to  defire  AIEftance  ; fome  Forces  he  had 
afl'cmblcd  in  his  own  Houfe  ; others  join'd  him  in  the  City  ; it  was  ad- 
judged they  were  all  guilty  of  High-Treafon,  though  thev  did  not  know.of 
his  Defign  ; and  thole  that  were  accidentally  there,  and  did  depart,  it  was 
faid,  were  entitled  to  Her  MajcIVy’s  Grace ; but  it  is  not  faid  they  were 
Not  Guilty.  So  was  the  Cafe  of  the  Bawdy-Houfes ; yet  it  is  not  Lid, 
that  any  of  them  were  the  Perfons  that  formed  the  Defign  of  pullin  - 
them  down. 

A ou  are  therefore  to  confider,  -that  it  is  not  enough  to  charge  the  Pri- 
foner, that  he  was  at  the  two  Fires  : It  is  not  enough  that  there  was  Tims 
for  him  to  do  what  he  is  charged  with,  but  you  are  to  confider  what 
is  proved  on  him  that  he  did.  You  obferve  what  is  objected  as  to  Grove, 
that  there  is  a great  Uncertainty  as  to  his  Evidence,  arid  that  his  Credit 
is  not  lair  : He  don’t  charge  the  Prifoner  poficively,  nor  ever  did.  He 
diflered  as  to  the  Colour  of  his  Cloaths  : And  though  it  is  rightly  ob- 
lerved,  that  Blue  and  Green  are  noteafily  diflinguifoed  by  the  Li -ht  of 
the  Fire,  yet  that  is  not  the  Obje&ion ; thcObje&iou  is,  that  the  Vfitnefs 
at  firft  declared,  lie  believed  it  to  be  Green,  and  now  he  has  told  you, 
that  he  believes  it  to  be  Blue,  and  that  is  not  confiftent,  and  does  there- 
fore a little  concern  his  Credit  in  this  Matter,  that  he  has  changed  his 
Evidence.  Then  they  fay,  that  he  did  not  fee  him  at  the  MettlBg-Houfe : 
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He  few  fomcbody  carrying  Colour?,  arid  believes  this  to  be  the  Man ; but 
he  feys,  he  was  not  near  enough  to  diftinguilh  his  Cloaths,  to  he  might 
not  be  able  to  diftinguiih  his  Face.  But  then  they  bring  fome  Witnefles 
to  {hew  he  is  not  a Man  of  fo  clear  a Credit,  but  they  don’t  charge  any 
great  Matter  upon  him.  As  for  his  having  broke,  that  may  be  a Misfor- 
tune that  may  attend  any  Man  : But  then  they  would  fupport  this  by  the 
Confeilion  he  made  to  Lunt , who  fwcars,  that  he  faid  he  made  Colours  of 
a Curtain.  Now  that  may  feem  to  give  fomc  Colour  to  it;  but  I ought 
to  take  notice  of  the  other  Part  of  his  Confeflion,  that  they  had  made  him 
Captain  of  a Party,  which  don’t  appear  to  be  likely;  for  as  he  was  moving 
from  one  Party  to  another,  it  would  be  very  natural  for  the  Captain  to 
have  his  Mob  with  hilti,  but  it  is  plain  he  was  unattended  in  going 
from  one  Fire  to  another.  When  he  was  at  that  Fire  in  Hatton-Garden , 
he  went  away  alone,  as  Lunt  feys : And  they  don’t  fay  that  he  did  en- 
courage the  Mob.  He  did  throw  down  a Piece  of  Wood,  and  huzza, 
but  he  did  no;  much  encourage  others.  As  to  the  Piece  of  Wood,  one 
of  the  Witnefles  did  not  fee  it,  and  the  other  that  did  fee  it,  did  not  fee 
him  in  the  Mecting-Houfe ; fo  that  it  is  not  proved  he  was  at  either  of  the 
Meeting-Houfes,  though  he  was  at  the  Fires.  And  you  may  confider 
another  Circumftance,  and  that  is,  that  this  Witnefs,  Victor,  did  not 
know  him  before,  nor  did  he  know  what  Cloaths  be  had  on ; and  if  he 
had  not  come  nearer  to  him,  to  Lunt’ s Door,  in  Probability,  he  had 
not  known  him  again  ; but  he  feys  he  few  him  throw  a Piece  of  Wood 
into  the  Fire ; and  he  feys  he  kept  his  Eye  upon  that  Man,  and  few  him 
ccme  up,  and  fpeak  to  Lunt.  Now  you  will  confider,  whether  fuch  a 
Man  might  not,  in  a Crowd,  flip  out  of  his  Eye,  and  he  might  take 
another  for  him ; for  Lunt,  that  knew  him,  feys,  he  did  not  fee  him  have 
any  Timber  at  all. 
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Thefe  are  the  Obfervations  that,  I apprehend,  may  be  mod  proper  for 
me  to  make  to  you.  As  for  the  Law,  if  you  take  it  that  he  is  the  Man 
that  had  the  Colours  in  Hoiborr. ■,  and  afterwards  came  to  the  other  Fire, 
and  threw  the  Piece  of  Timber  in  there,  be  is  undoubtedly  Guilty  of 
High-Treafon:  Therefore  you  mull  confider,  firft,  how  far  you  believe 
he  is  the  feme  that  carried  the  Colours  in  Holborn,  and  how  far  you  take 
him  to  be  concern’d  in  pulling  down  the  Meeting-Houfe  in  Leather-Lane. 
1 (hould  take  notice  of  another  Thing,  that  there  was  a Footman  in 
Green,  at  the  Fire  in  Hoiborr, who  was  very  a&ive ; and  that  Man  could  not 
miftake  the  Colour  of  Blue  and  Green,  bccaufe  he  knew  the  Prifoner: 
Now  that  being  fo,  it  does  appear  there  was  a Footman  in  Blue,  and 
another  in  Green,  that  was  active  at  the  Fire  in  Holborn,  and  one  of 
thefe  two,  perhaps,  had  the  Colours ; the  Queftion  is  Which  ? Grove  firft 
fays,  the  Man  that  had  the  Colours  was  in  Green,  and  then  he  feys  he 
was  in  Blue.  Now  if  the  firft  be  right,  that  he  was  in  Green,  it  does 
appear  there  was  fuch  an  one  in  Green  : If  you  believe  he  was  the  Per- 
fon  that  did  make  ufe  of  thefe  Colours,  and  that  he  was  afiiftin»  in 
pulling  down  the  Meeting-Houfe  in  Hatton-Garden , then  you  are  to  find 
him  Guilty : If  you  think  he  was  not  the  Perfon,  you  will  acquit  him. 

Then  the  Jury  withdrew,  and  the  Court  adjourn’d  till  Five  o’Clock, 
when  the  Jury  brought  in  their  Vcrdiift. 

Cler.  of  Arr.  Francis  IVillis , hold  up  thy  Hand.  Look  upon  the  Pri- 
foner : How  fey  you  ? Is  he  Guilty  qf  the  High-Treafon  whereof  he 
Hands  indicted,  or  Not  Guilty? 

Foreman.  Not  Guilty, 
j Cler.  of  Arr.  Did  he  fly  for  it  ? 

1 Foreman.  Not  that  we  know  of. 
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LVIII.  The  Trial  of  George  Purchase,  for  High-Treafon , in  levying  War  againfl  Her  Majefly , 
in  the  Kingdom , under  pretence  of  pulling  down  Meeting- Houfes.  9 Annas,  1710. 


[At  the  Seflions-Houfe  in  the  Old-Bailey.] 


Domina  Regina  verfus  Purchafe. 

Die  Sabbat!  Viceftmo  Primo  die'  Apr  His  Anno  Domino;  U?  Regina  pr edict o. 

THE  Court  being  refumed,  as  in  the  Trial  of  Francis  IVillis , and 
the  fame  Judges  being  prefent, 

Cler.  of  Arr.  Middle fex  Cryer,  make  Proclamation. 

Cryer.  O Yes,  O Yes;  You  good  Men  of  the  County  of  Middle  fex, 
furamon’d  to  appear  here  this  Day,  to  try  between  our  Sovereign  Lady 
the  Queen,  and  the  Prifoners  that  fhall  be  at  the  Bar,  anfwer  to  your 
Names  as  you  fhall  be  call’d,  every  Man  at  the  firft  Call,  upon  Pain  and 
Peril  fhall  fall  thereon. 

Then  the  Jury  that  wen  return'd  on  the  Pannel  were  all  tail’d  over,  and 
the  Appearances  of  all  theft  that  anfwer' d to  tbeJCall  were  recorded. 


Cler.  of  Arr.  Set  George  Purchafe  to  the  Bar.  (JVhich  was  done.) 

Cler.  of  Arr.  George  Purchafe , hold  up  thy  Hand.  (Which  he  did.) 

Cler.  of  Arr.  You  the  Prifoner  at  the  Bar,  thefe  good  Men,  whom  you 
fhall  bear  call’d,  and  do  now  pcrfonally  appear,  are  to  pafs  between  our 
Sovereign  Lady  the  Queen  and  you,  upon  Trial  of  your  Life  and  Death. 
If  therefore  you  will  challenge  them,  or  any  of  them,  your  Time  is  to 
fpeak  to  them  as  they  come  to  the  Book  to  be  Sworn,  and  before  they  be 
Sworn. 

Cler.  of  Arr.  Thomas  Sutton,  Efq.  (Who  appear’d.) 

Cler.  of  Arr.  Hold  Mr.  Sutton  the  Book. 

You  {hall  well  and  truly  Try,  and  true  Deliverance  make  between  our 
Sovereign  Lady  the  Queen,  and  the  Prifoner  at  the  Bar,  whom  you  {hall 
have  in  Charge,  and  a true  Verdift  give  according  to  your  Evidence. 
So  help  you  God. 

Cler.  of  Arr.  John  Furnefs.  ( He  appear’d,  and  was  fworn.) 

In  like  manner  the  other  Ten  Gentlemen  appear’d,  and  were  fworn, 
whofe  Names  follow : 


Thomas  Sutton , Efq. 
John  Furnefs , 

John  Par  fans, 
jofeph  Par  Jons, 


JURY. 
William  Hargrave , 
John  Meard, 
Edward  Befwell , 
Robert  Bteakfptar , 


Richard  Beatknife, 
Richard  Haxzard , 
Francis  Higgins, 
Humphry  Newman. 


Cler.  of  Arr.  Cryer,  count  thefe. 

Thomas  Sutton. 

Cryer.  One,  and  fo  of  the  reft. 

Cler.  of  Art.  Humphry  Newman. 

Cryer.  Twelve,  good  Men  and  true,  ftand  together,  and  hear  your 
Evidence. 

Are  you  all  Sworn,  Gentlemen  ? 

Cler.  of  Arr.  Cryer,  make  Proclamation. 

Cryer.  O Yes  ; If  any  one  can  inform  my  Lords  the  Queen’s 
Jufticcs,  the  Queen’s  Serjeant,  the  Queen’s  Attorney-General,  or 
this  Inqucft  now  to  be  taken,  of  the  High-Treafon  of  which  the 
Prifoner  at  the  Bar  ftands  indiifted,  let  them  come  forth,  and  they 
fhall  be  heard,  for  now  the  Prifoner  ftands  at  the  Bar  upon  his  De- 
liverance ; and  all  others  that  are  bound  by  Recognizance  to  give 
Evidence  againft  the  Prifoner  at  the  Bar,  let  them  come  forth,  and 

;ive  their  Evidence,  or  elfc  they  forfeit  their  Recognizance.  And  all 
urymen  of  Middlefex  that  have  appear’d,  and  are  not  fworn,  may  depart 
the  Court. 

Cler.  of  Arr.  George  Purchafe , hold  up  thy  Hand.  (IVhich  he  did.) 
Gentlemen  of  the  Jury,  look,  upon  the  Prifoner,  and  hearken  to  his 


Caufe.  He  ftands  indiifted  by  the  Name  of  George  Purchafe,  late  of  the 
Parilh  of  St.  Andrew,  Holborn,  in  the  County  of  Middlefex,  Labourer,  for 
that  he  not  having  the  Fear  of  God  before  his  Eyes,  but  being  moved  and  feduced 
by  the  Infligation  of  the  Devil , See.  (prout  in  the  Indictment,  mutatis  mu- 
tandis,) againft  the  Peace  of  our  Sovereign  Lady  the  bjhteen,  her  Crown  and 
Dignity,  and  againfl  the  Form  of  the  Statute  in  that  Cafe  made  and  provided. 
Upon  this  Indidment  he  has  been  arraign’d,  and  thereunto  hath  pleaded 
Not  Guilty,  and  for  his  Trial  hath  put  himfelf  upon  God  and  his 
Country,  which  Country  you  are.  Your  Charge  is  to  enquire  whether 
he  be  Guilty  of  the  High-Treafon  whereof  he  ftands  indicted,  in  Manner 
and  Form  as  he  ftands  indi&ed,  or  Not  Guilty.  If  you  find  him  Guilty, 
vou  are  to  enquire  what  Goods  and  Chattels,  Lands  and  Tenements  he 
had  at  the  time  of  the  High-Treafon  committed,  or  at  any  time  fithence. 
If  you  find  him  Not  Guilty,  you  are  to  enquire  whether  he  fled  for  it : 
If  you  find  that  he  fled  for  it,  you  are  to  enquire  of  his  Goods  and  Chat- 
tels, Lands  and  Tenements,  as  if  you  had  found  him  Guilty.  If  you 
find  him  Not  Guilty,  nor  that  he  fled  for  it,  you  are  to  fey  fo,  and^  no 
more,  and  hear  your  Evidence. 

Mr.  Thomfon.  May  it  pleafe  your  Lordlhip,  and  you  Gentlemen  of  the 
Jury,  George  Purchafe,  the  Prifoner  at  the  Bar,  ftands  indiifted,  for  that 
he,  not  having  the  rear  of  God  before  his  Eyes,  but  being  moved  by  the 
Inftigation  of  the  Devil,  and  defigning  to  withdraw  the  cordial  Love  and 
natural  Obedience,  which  true  and  faithful  Subic&s  of  our  Sovereign 
Lady  the  Queen  do  and  ought  to  bear  towards  Her,  and  intending  to 
difturb  the  Peace  and  common  Tranquillity  of  this  Kingdom,  orT the 
Firft  of  March  laft,  in  the  Parilh  of  St.  Clement  Danes,  in  the  County  of 
Middlefex,  traitoroufly  compafs’d  and  imagin’d  to  levy  War,  and  ftir  up 
Rebellion  and  Infurre&ion  againft  our  faid  Lady  the  Queen  wiihin  this 
Kingdom : And  that  he  might  accomplifti  his  feid  traitorous  Imaginations 
and  Defigns,  on  the  feid  Firft  of  March,  and  in  the  faid  Parifli  being 
aflembled,  with  a Multitude  and  great  Number  of  People,  armed  and 
arrayed  in  a warlike  Manner,  he  did  then  and  there  unlawfully  and  trai- 
toroufly  levy  War  againft  our  feid  Lady  the  Queen,  contrary  to  the 
Duty  of  Ibis  Allegiance,  againft  the  Peace  of  our  laid  Lady  the  Queen 
her  Crown  and  Dignity. 

To  this  Indiiftment  he  has  pleaded  Not  Guilty. 

Gentlemen,  we  fliall  call  the  Evidence  for  the  Queen,  and  if  they  prove 
the  Charge,  as  laid  in  the  Indiiftment,  we  doubt  not  but  you  will  find 
him  Guilty. 

Mr.Att.  Gen.  My  Lord,  the  Prifoner  at  the  Bar  ftands  charged  with 
an  Indiiftment  of  High-Treafon.  The  Species  of  High-T reafon  has  been 
open’d  by  the  Gentleman  that  open’d  the  Record  ; We  {ha!!  prove  it  by 
calling  Witnefles  to  {hew,  that  he  was  one  of  thole  wicked  Perl'ons  that 
did  afi'emble  themfelves  in  Drury- Lane : We  fhall  {hew,  that  this  rebel-, 
lious  Aflembly  was  got  together  to  do  Right,  as  they  call’d  it,  to  a Gen- 
tleman who  was  under  a Profecution  of  the  Houfe  of  Commons;  his 
Name  is  known,  I mean  Dr.  Sacheverel-,  they  refolved,  that  to  do  him 
Juftice,  they  would  be  revenged  on  the  Meeting-Houfes  of  the  Diflenters, 
and  therefore  they  refolved  to  pull  them  all  down  : That  this  Defign  was 
framed  in  that  Aflembly  that  ufed  to  attend  Dr.  Sacheverel  to  and  from  his 
Trial;  it  was  there  refolved  to  pull  down  the  Meeting-Houfes  in  and 
about  the  City : That  in  purfuance  of  that  Defign,  they  did  meet  in  leveral 
Places  in  this  County,  and  the  City  ? That  the  Prifoner  was  among  tbofe 
that  aflembled  in  Drury-Lane ; that  he  was  with  his  Sword  drawn  ; that 
when  the  Guards  were  come  (for  they  were  too  many  to  be  withftood  by 
the  Civil  Government)  the  Conftables  and  Watch  were  too  fewto  withftanil 
*bat  ^Tembl>'’ thereforc  >t  was  neccflary,  for  the  Prefervadon  of  all  honeft 
Men  s Lives  and  Eftates,  for  to  fend  the  Guards  to  fupprefs  this  Tumult; 
and  it  was  great  Grace  in  Her  Majefly  to  have  that  Regard  to  her 

People. 
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PeopIe.  When  they  came,  they  ufed  them  with  more  Tcnilerhefs  than 
they  need  have  done;  they  fpoke  to  this  Man  to  put  up  his  Sword,  and 
be  gone  : No,  he  came  with  a Rcfolution,  and  till  that  was  done,  he 
would  not  put  it  up.  They  came  the  fecond  Time,  and  alkcd  him. 

Do  you  know  that  you  are  refitting  Authority,  in  oppofmg  the  Queen’s 
Guards  ? You  are  oppofmg  the  Queen’s  Perfon,  therefoie  pray  he  gone  : 
No,  he  perfifted  in  it,  and  had  the  Courage,  or  Impudence,  to  alTauit  the 
Officer  that  was  at  the  Head  of  the  Guards,  and  would  have  killed  him, 
if  one  of  the  Guards  had  not,  by  a lucky  Stroke,  beat  his  Sword  down. 

He  was  fo  devoted  to  the  Caufe,  that  he  declared  he  would  lofe  his  Life 
in  the  Caufe  ; and  what  was  this  Caufe?  It  was  oppofing  a juft  and 
neceffary  Profecution,  that  was  carrying  on  by  the  Commons  of  England , 
before  the  greateft  Court  in  England,  and,  perhaps,  in  Europe ; and  they 
thought  fit  to  find  him  guilty  of  the  Charge  that  was  laid  againft  him. 
This  gave  thefe  People  Occafton  to  cxercife  their  Revenge  on  all  the 
Meecing-Houfcs.  We  have  had  the  Determination  of  the  Court  often- 
times, that  this  is  levying  War  within  the  Statute  of  25  Ediu.  111. 
When  we  have  made  this  appear,  we  don’t  doubt  but  the  Jury  will  find 
him  guilty. 

Mr.  Sol.  Gtn.  My  Lord,  we  will  call  our  Witnefles,  and  prove  the 
Fafts. 

7 b/n  Thomas  Tolboy  was  /worn. 

Mr.  Att.Gm.  Pray  give  an  Account  if  you  faw  any  Tumult,  or  I 
Number  of  People,  that  attended  Dr.  Sachevercl ; and  what  Difcourfe 
you  heard  among  them  ; and  what  Rcfolution  they  came  to. 

Tolboy.  As  I was  patting  through  the  Tempi/,  on  Tuefday  Night,  I faw 
a great  Number  of  People  that  attended  him  : I there  heard  them  refolvc 
upon  demolifhing  Mr.  Burgefs' s Meeting;  fome  were  for  doing  it  then  ; 
others  for  leaving  it  till  the  next  Night. 

Mr.  All.  Gen.  What  Night  was  this? — Tolboy.  It  was  tbeT.-iefday  Night. 
Mr.  Alt.  Gen.  Was  it  before  the  firtt  of  March? — Tolboy.  Yes,  itwas. 
Mr.  Alt.  Gen.  Was  it  refolvcd  by  more  than  one  ? 

Tolboy.  By  a great  many. 

Mr.  A’t.  Gen.  Then  you  take  it  to  be  general  ? — Tolboy.  Yes. 

Pur  chafe.  Did  you  fee  me  there  ? — Tolboy.  No. 

L.  C.  y.  Did  you  ftay  there  any  Time  ? 

Tolboy.  No  ; I only  heard  them  difcourfe  of  it  as  I patted  along. 

Mr.  Baron  Bury.  Did  you  ftay  till  they  came  to  a Rcfolution  ? Or 
were  they  only  talking  of  it  ? 

Tolboy.  Thcv  came  to  that  Rcfolution  then. 

Mr.  Baron  bury.  Did  you  ftay  till  they  were  agreed  upon  it  ? 

Tolboy.  It  was  agreed  to  pull  down  the  Mccting-Houfcs,  though  the 
Time  was  not  fixed. 

Mr.  Baron  Bury.  Did  you  know  any  of  them  that  this  was  agreed  by  ? 
Tolboy.  No,  none  of  them. 

Mr.  Baron  Bury.  What  did  you  hear  them  fay  ? 

Tolboy.  I heard  them  rcfolve  on  demolilhing  Mr.  Burgfs's  Meeting. 
Say  they.  Come  Boys,  we  will  demolilh  Dr.  Burgrfs's  Meeting;  others 
faid,  No,  we  will  defer  it  to  the  End  of  the  Trial. 

Then  William  Orrel  was  fworn. 

Orrel.  My  Lord,  before  I give  my  Evidence,  1 beg  Leave  to  fpeak  a 
few  Words.  Purchafe’s  Wife  has  been  in  my  Neighbourhood,  and  of- 
fered Money  to  feveral  People  to  come  and  fwiar  againft  me,  to  take 
away  my  Reputation  : And  Yefterdav  a Perfon  came  into  Mr.  Leonard' s 
Coftce-houfe,  and  faid  publickly,  That  I was  perjured  ; that  when  I 
furore  againft  Willis  I was  perjured  ; that  the  Jury  would  not  believe  me; 
and  that  I was  reprimanded  by  the  Court  and  the  Queen’s  Counfel.  My 
Lord,  I defire  I may  clear  myfelf. 

Mr.  An.  Gen.  There  is  an  Information  laid  before  me,  which  I fliall 
take  Notice  of  in  a proper  Place  ; for  it  is  an  intolerable  Thing,  in  any 
Government,  that  when  we  are  proceeding  in  a judicial  Way  ; that  when 
People  have  the  Benefit  of  the  Law  that  was  made  for  them,  a Copy  of  the 
IndiQment  and  of  the  Pannel,  Liberty  to  examine  Witnefles,  and  afk 
what  Queftions  they  think  proper  ; and  they  cannot  fay,  but  that  there 
has  been  aTendcmcfs  in  us,  that  are  the  Profecutors,  not  to  pre Is  Things 
further  than  the  natural  Import  of  them  ; yet  that  fuch  Practices  fliould 
be  ufed  to  difeourage  the  Queen’s  Evidence.  I have  an  Account,  that 

2 ohn  Roberts,  a Mathematical  Inftmment-makcr,  has,  at  Leonard's  Coffce- 
oufc,  affirmed,  that  the  Queen’s  Witncfs  was  a perjured,  forfworn  Vil- 
lain, in  giving  his  Evidence  here.  I (hall,  in  a proper  Time,  endea- 
vour to  bring  him  to  Juftice  for  it. 

L.  C.  y.  It  was  not  improper  for  him  to  mention  it  here.  I was  fo 
far  from  reproving  him,  or  thinking  his  Evidence  falfe,  that  1 never  heard 
a Man  give  a fairer,  or  better  Evidence  ; and  no  one  Witnefs  at  either 
Trial  oppofed  one  Word  he  faid. 

Mr.  Atl.  Gen.  Mr.  Orrel,  pray  confider  you  are  now  upon  your  Oath  ; 
therefore,  without  Regard  to  Threats,  you  mutt  fpeak  the  Truth,  and 
all  the  Truth,  and  God  forbid  you  Ihould  be  afraid  of  it. 

Mr.  Sol.  Gen.  Was  you  abroad  on  Wednefday  the  firft  of  March  ? 
What  did  you  obferve  of  the  pulling  down  any  Meeting-Houfes  ? Give 
an  Account  of  all  the  Places  you  were  at,  and  what  Concern  the  Prifoner 
had  in  it. 

Orrel.  About  ten  o’Clock,  or  a little  before,  I went  to  Leonard's  Coffec- 
Houfc,  and  hearing  that  they  were  pulling  down  feveral  Meeting-Houfes, 
I went  with  another  Gentleman,  Mr.  Hawkins,  directly  to  Fetter-Lane  : 
When  I came  there,  I faw  Abundance  of  People,  a great  Mob,  carrying 
the  Materials  from  Mr.  Bradbury's  Meeting-Houfe  into  Ho  Horn.  I afked 
the  People  where  they  carried  them  ? They  all  faid  to  Holborn.  When 
1 had  flood  there  a little  Time,  fays  I to  my  Friend,  Let  us  go  into  the 
Mceiing-Houfe ; I will  fee ; it  may  be,  I may  know  fomebody  there.  I 
went  through  a dark  Paffagc,  and  narrow  Entry : When  I came  in.  Lord 
have  Mercy  upon  me,  faid  I,  it  is  all  down  : I turned  back  to  my  Friend, 
Mr.  Hawkins ; This  is  deftroyed,  faid  I,  let  us  go  fee  where  thev  burn  it. 
Wc  went  to  Holborn,  and  all  the  Way  we  faw  Abundance  carrying  Wood 
quite  from  the  Meeting-Houfe  to  the  Fire  in  Holborn.  We  made  no  Stay 
at  the  Fire,  but  immediately  went  through  Tumjlilt , and  down  by  Lin- 
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coin's- Inn  Gsrd-r-Watl,  to  the  Fire  there,  %-liich  was  ~ :dc  of  Mr.  Bar- 
gefs's  Meeting-Houfe,  w'lich  I had  been  in  two  Hours  befhae,  and  faw  them 
pulling  it  down.  W nen  we  had  been  there  2 little  while,  I faid  to  my 
Friend,  Let  us  go  towards  the  other  Part  of  thcTowii,  and  fee  what  is 
doing  there.  Wc  went  along  that  Side  of  Lincoln's -Inn- Fields,  where  Mr. 
Child's  Houfc  is:  When  we  came  to  the  Corner,  by  my  Lord  Chancel- 
lor’s, at  mv  Lord’s  Door,  there  flood  a Chariot;  faid  1,  I believe  these 
is  fomebody  from  Court,  I hope  there  will  be  2 Power,  by-and-byc  we 
fhall  have  the  Guards.  We  made  no  Halt  there,  but  went  foftly  towards 
the  Arch  : Before  we  came  to  it,  I faw  a pretty  tall  Man  leading  a Body 
of  the  Mob  through  the  Fields  ; about  the  Middle  they  made  a Halt,  and 
became  a bigger  Number;  wc  walked  fofrly  to  meet"  them:  I krpt  my 
Eye  on  the  tall  Man,  which  proved  to  be  Dommcrte:  Some  of  them  were 
for  going  up  Sfxeen-Street , and  fome  were  for  going  through  the  Arch. 
When  they  came  near  the  Corner,  he  ftruck  fhort  off,  and  went  over  the 
Rails  juft  under  the  Wall,  about  the  middle  Way  between  Powb  Houfc 
and  the  Arch,  and  there  they  called  a Council  : Says  1,  There  is  a Coun- 
cil of  Mob  ; there  I faw  Dammar ee.  Said  they.  Where  fhall  wc  go  to 
now  ? To  Drury- Lane , or  Wsld-Street  f No,  faid  fome,  to  Drrry-Lu>.e , 
huzza  ! IVUd-St’eet  is  a Hrn-Rooft,  the  other  is  worth  ten  of  it.  Dam- 
maree  hallooed.  Come  along.  Boys,  we  will  have  them  all  dawn,  and  they 
carried  it  by  the  Majority.  I went  under  the  Piazzas  at  Pewit  Houfe, 
into  Qucm-Strect : When  he  was  in  uien-Street , he  made  ten  or  twelve 
Halts,  and  turned  about.  Huzza  ! High-Church  and  Sacheverell  God 
damn  all  his  Enemies  ; we  will  have  all  the  Mceifn  gs  down  to* 
night;  follow  me ; Why  don’t  you  come  along?  And  this  lie  many 
times  repeated  ; and  thus  he  headed  them  ’till  he  rame  to  Drwy-Lnne  ; 
there  fome  of  the  Boys  ran  to  find  the  Meeting-Houfe  Door,  but  they 
miffed  the  Door,  and  went  to  fome  of  the  Neighbours  Houfes;  but  they 
foon  found  ouc  the  Door,  and  there  came  a Tittle  Fellow,  with  a Pick- 
Ax,  to  break  down  the  Door.  A Woman  that  belonged  to  the  Place 
came  crying,  that  her  Sifter  was  in  the  Houfc,  and  would  be  killed  : Do 
not  be  afraid,  Miftrcfs,  faid  I,  I will  endeavour  to  pacify  them,  if  I can  : 
Butatlaftcame  another  Man  with  a Hatchet,  and  ftruck  through  the 
Door  the  fecond  or  third  Time.  God  damn  you,  fays  he,  don't  you  know 
how  to  break  down  a Meeting-Houfe  Door  ? That  Fellow  cannot  bo 
found.  I went  in  with  them,  and  there  I was  affaulted  by  a Soldier ; and 
when  I was  there,  they  would  have  me  go  up  Stairs  with  them.  Pray, 
fays  I,  don’t  go  up,  there  is  only  a poor  Woman’s  Room,  that  belongs  to 
the  Place.  What  will  it  fignify,  if  you  fhould  burn  an  old  Bcdftead  ? 
God  damn  you,  fays  lie,  are  you  againft  Sachevercl  ? Says  I,  I have  the 
Queen’s  Commiffion  : Upon  that  he  cries  out.  The  Church,  the  Church; 
God  damn  you,  you  fhall  go  up.  That  Man,  1 fuppole,  was  a Soldier  ; 
he  was  in  a looped  Waiftcoat  and  white  Stockings.  I went  up  with 
them,  and  it  proved  to  be  Mr.  Earl's  own  Lodging;  and  there  they 
took  up  a great  many  Papers,  Manufcripts,  which  I fuppofc  might  be 
Notes.  As  foon  as  I came  out,  1 faw  the  Clock  and  the  Cufhion  thrown 
down  into  the  Kennel,  in  Drury-Lam ; and  they  were  the  two  fiiit 
Things  that  were  brought  out,  as  I obferved.  I afkcd,  indeed.  Why 
they  began  to  complain,  and  give  me  ill  Language  ? Says  I,  Where  is 
Jolly,  the  Waterman  ? Oh  damn  you,  fays  one,  he  is  gone  with  a Party 
to  St.  James's  : Another  faid,  he  was  gone  to  my  Lord  Wharton s ; and 
others  faid,  he  was  gone  to  the  Back-Door  to  break  it  open  ; but  I faw 
him  no  more  after  that.  When  I came  out,  I went  to  the  Man  that 
keeps  the  Griffin  and  Pat  ret,  and  told  him,  I was  forry  to  fee  thefe 
Things  ; and  my  Friend  went  to  his  Brother’s  Houfe,  which  was  hard 

S.  After  my  Friend  was  come  again,  Well,  faid  I,  I will  go  into  the 
ty,  to  Leonard’s  Coffee-Houfc,  and  give  an  Account  to  our  Friends 
of  what  has  happened,  for  they  will  ftay  for  us,  and  will  not  go  to  Bed, 
if  1 don’t  go  back  to  Nioht.  We  agreed  to  go  home ; buc  my  Friend 
alkcd,  Where  was  the  Meeting-Houfe  in  Wild-Stic/t  ? Says  I,  1 know 
Wild- Street ; fays  he,  I believe  it  was  the  old  Mafv-Houfe  :'  So  we  went 
through  Wild-Street ; and  as  we  came  to  the  Arch,  wc  met  a Detach- 
ment of  the  Guard  coming  on  a full  Trot.  Says  I,  Gentlemen,  pray 
make  Hade,  they  are  pulling  down  the  Meeting  in  Drwy-Lane.  I put 
out  my  Hand  to  the  Captain,  This  is  the  belt  Way,  (aid  I,  throu"h 
Wild-Street : And  another  Detachment  went  another  Way.  As  foon^as 
they  came  (l  was  near  the  Officer),  he  commanded  them  to  file  off,  and 
difpcrfe  the  Mob;  and  they  rode  among  them  to  difperfe  them.  While 
1 was  there,  I faw  a Man  with  his  Sword  drawn,  near  the  Griffin  and 
Parrot,  who  was  the  Prifoner  at  the  Bar  : I went  over  the  Way,  and  fpoke 
to  him. 

Purchafe.  What  Time  of  Night  was  this  ? 

Orrel.  It  was  about  half  an  Hour  after  Eleven.  Several  of  the  Horfe 
rode  up  to  him,  and  then  he  retired  under  the  Bulk,  and  pulhed  with  his 
Sword  at  feveral  of  them;  and  fome  of  them  ftruck  at  him  with  the  Flats 
of  their  Swords.  Says  I to  my  Friend,  I wonder  they  don’t  cut  him  to 
Pieces.  I went  to  him ; Pray,  fays  I,  what  are  you  doing  ? Pray  go 
home.  He  turned  his  Back,  and  I thought  he  had  been  gone.  In  a 
Minute's  Time,  the  Guards  had  rode  round  the  Fire,  and  difperfed  the 
Mob  a little  : In  a Minute  or  two,  I faw  the  Prifoner  with  his  Sword 
drawn,  hallooing  and  fiourifliing  his  Sword  in  the  Middle  of  the  Street, 
juft  by  the  Kennel  in  Drury-Lane,  and  fronting  the  Guards.  I came  to 
him,  and  laid  my  Hands  upon  him,  and  pulhed  h:m  back.  What  are 
you  doing?  Two  Foot-Soldiers  came  tome,  and  laid.  What  do  you 
do  ? He  is  drunk;  he  is  an  honeft  Gentleman  : Says  I,  Take  him  away 
then,  if  he  i9  your  Friend.  Says  I to  him.  Do  you  know  what  you  do, 
in  oppofmg  the  Guards  ? You  oppofe  the  Queen’s  Perfon.  Says  he, 
God  damn  you,  arc  you  againft  Sr.ckewrel?  1 am  for  High-Church  ; I 
will  be  for  High-Church  and  Sacbcverel-,  I will  lofe  my  Life  in  tho 
Caufe  ; and  this  many  Times  repeated.  I went  over  the  Way,  and  he 
advanced  with  his  Sword,  and  run  at  the  Officer,  juft  at  the  left  Flank  : 
At  that,  I faw  a Gentleman's  horfe  fpring  forward,  and  he  ftruck  his 
Sword  down.  I went  back,  thinking  there  would  then  be  firing,  and  I 
might  be  killed. 

X.  C.  J.  Pray  repeat  the  Words  again,  which  he  fpoke  to  you,  when 
you  told  him,  that  refilling  the  Guards  was  oppofing  the  Queen. 

Orrel. 
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Ornl.  ] Oid,  Sir,  (I  thought  he  was  Come  Country  Gei 
that  he  was  in  Drin-)  Do  you  know  what  you  do  in 
Guaru- : You  oppose  the  Queen’s  Per  Ton  I fjioke  it  heartily  a 
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Gentleman,  and 
1 oppofsng  the 

e Queen’s  Pcrfon ; I fpoke  it  heartily  and  inFricnd- 
ihip,  1"  had  my  Hand  on  his  Breaft,  and  lie  had  his  Sword  in  his  Hand  ; 
fays  he,  God  damn  you,  are  you  againft  Safkrairel ? I am  for  High- 
Church  end  Sadr: -are).  Cied  damn  all  his  Enemies  ; I will  lofe  my  Life 
in  the  Caufe;  I will  fight  the  bed  of  them;  and  advanced  and  huzza'd; 
Boys,  I will  lead  you  on  for  High-Church  and  Satheuercl.  After  this  was 
over,  as  1 ohf-rvtd,  ha  run  at  the  Officer  : it  he  had  touched  him,  I be- 
lieve be  would  have  run  him, through  the  left  Flan!:,  fine  of  thcGcntle- 
rr.trn  of  the  Guards,  I (aw  his  Horfe  I’pring  forward  ; he  tea.'-  hed  over  his 
Horfc,  and  llruck  at  the  Prifoncr's  Sword  ; and  then  I retired,  and  went 
!•  -wet  into  the  Lane:  fur  1 thought  if  there  was  firing  1 Ibould  oc  in 
Danger. 

Mr.  S:!.  Gen.  Before  vou  go  from  this  Place,  where  he  flou rifted  his 
Sword,  let  me  alk  you.  Did  he  advance  towards  the  Guards,  or  did  they 
advance  towards  him  ? 

C rrel.  As  loon  as  that  Gentleman  had  fprung  forward,  and  ftruck  at 
his  Sword,  he  endeavoured  to  ftcltcr  himfeif  under  the  Bulk,  and  one  or 
two  of  them  rode  up  to  him. 

Mr.  Sel.  Gen.  Did  he  retire  under  the  Bulk,  after  he  had  palled  on  the 
Officci  ? 

Orrtl.  This  was  a fccond  Time,  when  he  palled  at  the  Officer : he 
pafi’ d at  the  Grenadiers  before,  but  thefc  were  the  Life-Guards. 

Mr.  Sol.  G-.n.  You  fay  he  run  at  the  Officer  ? 

Orrtl.  As  I run  over  the  Way  to  him,  he  laid,  God  damn  them,  he 
Would  lolc  his  Life  for  the  Caufc  ; he  was  for  High-Church  and  Soebeve- 
rel\  Damn  all  his  Enemies,  he  would  fight  the  beft  of  them.  Come, 
Bovs,  fall  on,  I will  lead  you  on;  and  flouvilhed  his  Sword  over  his  Head, 
and  wentdire&ly  at  the  Officer,  and  made  a Puft  at  him,  but  his  Sword 
was  beat  down. 

Mr.  Sd.  Gen.  Now  go  on. 

Ornl,  After  this  1 retired,  I never  flaid  to  fee  what  was  done  with 
him ; I thought  they  had  cither  killed  him,  or  confined  him  : I thought 
there  was  like  to  be  an  Engagement  between  the  Mob  and  the  Guards,  fo" 

I retired  down  the  Lane,  and  there  1 met  with  a Clergyman  at  a Tavern 
Door,  and  I Hood  and  talked  with  him,  till  the  Foot-Guards  came  by ; 
lays  T,  Captain,  the  Mol)  is  very  Itrong,  1 wifli  you  mod  Succcfs.  As 
the  Mob  went  by,  they  cry’d.  Damn  them,  we  will  be  even  with  them 
To-morrow  Night,  they  dare  not  fire  upon  us. 

Mr.  Alt.  Gen.  If  you  will  alk  him  any  Qucftions  you  may. 

Mr.  Darnell.  You  fay,  that  at  full,  when  you  faw  the  Prifoncr,  he 
retired  under  a Bulk  ? 

Orrel.  My  Lord,  the  Horfc  rode  among  the  Mob.  When  I faw  the 
Prifoncr  firft,  I was  on  a Bench  at  the  Pcwtercr’s  Corner;  and  I faw  him 
on  the  other  Side  the  Way  ; and  when  the  Horfes  came  up,  I faw  him 
under  the  Bulk,  with  his  Sword,  aud  I faw  him  flourilhhis  Sword,  and 
ballooc. 

Mr.  Darnell.  Was  that  before  the  Guards  came  up  to  him  ? 

Orrel.  The  firft  Time  that  I fee  my  Eyes  on  him  he  had  his  Sword  in 
his  Hand. 

Mr.  Darnell.  Therefore  I alk.  Whether  you  faw  him  before  you  faw  him 
under  the  Bulk  ? 

Orrel.  1 don’t  know  what  you  mean  by  under  the  Bulk. 

L.  C.  J.  1 underilood  hiui,  that  when  the  Horfe  came  up,  he  retired 
under  the  Bulk. 

Orrel.  When  I firft  faw  him,  he  was  near  the  Houfcs,  and  he  had  his 
Sword  then  drawn ; 1 had  no  Sight  of  him  till  his  Sword  was  drawn  ; 
afterwards  I run  crofs  to  him,  and  being  forry  to  l'cc  him  fo  defperate,  1 
fpoke  to  him. 

Mr.  Dat  mil.  I alk,  if  you  faw  him  do  any  Thing  before  he  was  under 
the  Bulk: 

Orrel.  He  had  his  Sword  in  his  Hand,  and  hallooed,  and  flourilhed  his 
Sword. 

Mr.  Darnell.  Did  he  do  any  Thing  before  they  rode  up  to  him  ? 

Orrtl.  1 law  him  with  his  Sword  in  his  Hand,  when  he  was  before  the 
Bulk  : What  I call  under  the  Bulk,  is  againft  the  Bulk. 

Mr.  Darnell.  Now  I alk.  Was  he  not  on  the  Ground,  when  you  fay  he 
was  under  the  Bulk  ? 

Orrel.  He  was  upon  his  Legs,  upon  the  Ground  : He  flood  upon  his 
Legs,  as  1 do  now  ; and  when  the  Guards  rode  up,  he  went  back  againft 
the  Bulk. 

Mr.  Darnell.  Did  the  Guards  ride  near  him  ? 

Orrel.  Yes,  I faw  one  or  two  of  them  ftrike  him. 

Mr.  Darnell.  What  did  he  do  when  they  came  up  to  him  ? 

Orrel.  tic  pulhed,  or  rather  poked  at  their  Horfes. 

Mr.  Darnell.  Now  where  is  the  fccond  Place  that  you  faw  him? 

Orrel.  I perfuaded  him  to  go  Home  ; but  1 faw  him  the  fccond  Time 
at  the  End  of  Long- Acre. 

Mr.  Darmll.  How  far  was  that  from  the  firft  Place? 

Orrel.  About  the  Breadth  of  this  Court. 

Mr.  Darnell.  Did  you  not  apprehend  him  to  be  mad,  or  very  drunk  ? 

Orrel.  I believe  he  had  been  drinking  hard. 

Mr.  Major.  Did  you  obferve  which  Way  he  was  coming,  when  you  firft 
&w  him  ?-  -Orrel.  He  was  Handing  flail. 

Mr. Meti.tr..  Did  you  fee  him  among  the  Mob? 

Orrel.  The  Mob  was  then  as  thick  as  could  be;  for  when  the  Guards 
rode  among  them,  they  divided  of  both  Sides  the  Street,  and  were  all  about 
him. 

Mr.  Major.  Which  Side  of  the  Street  was  you  of,  when  you  firft  faw 
him  ? 

Orrel.  When  I firft  faw  him,  I was  upon  a Bench,  on  the  Pcwtcrcr  s 
Side;  I faw  him  firft  on  the  other  Side  (of  the  Way,  by  the  Griffin  and 
Parr  l,  and  then  run  over  to  him,  and  defired  him  to  go  Home.  Two 
Foot-Soldiers  faid,  he  was  an  honeft  Gentleman ; then  pray,  faid  I,  take 
him  Home. 

Mr  Daniil.  When  you  fay  he  was  offering  to  pulh  at  the  Officer,  was 
the  Mob  dipper  Fed  ? 

Orrel.  As  foon  as  the  Guards  came  up  to  them,  they  would  run  back 
forty  or  fifty  Yards;  and  as  foon  as  ever  their  Backs  were  turned,  they  got 
together  again.  i 

Mr.  Darnell.  "When  he  made  the  Pull)  at  the  Officer,  were  they  not  dd-  i 
pC tied  l 


Orrel.  They  were  drove  into  final  let  Eodies,  of  fifty  or  one  hundred 
together,  and  filled  all  the  Doors  and  Bulks. 

Mr.  Darnell.  Did  the  Prifoncr  go  with  them,  or  Hay? 

Orrel.  After  the  Guards  had  lull:  rode  round  tile  Fire,  I loft  him 
fora  Minute  or  two,  till  1 had  turned  about,  and  was  looking  for  my 
Friend;  and  then  I faw  the  Prifoncr  with  his  Sword  drawn,  in  theMiddle 
of  the  Kennel-wav,  at  the  End  of  Long-Acre,  fronting  the  Bonfire,  and 
there  1 went  and  fpoke  to  him,  as  I told  you  before. 

Mr.  Baron  Bury.  Was  any  body  with  him  then? 

Orrel,  There  was  a pretty  many  Boys,  and  Mob  getting  together : The 
Mob  was  thick  of  both  Sides  of  the  Way,  and  on  die  Bulks  ; and  as  foon 
as  he  appeared  with  his  Sword  drawn,  they  gathered  together  very  thick. 

Mr.  Sot.  Gen.  Pray  defenbe  whereabout  is  the  Griffin  and  Parrot  ; ic 
may  be  material  by  and  bye.  You  fay  the  Pcwterer’s  Shop  is  the  Corner 
of  Queen-Street,  now  where  is  the  Grffin  and  Parrot  ? 

Orrel.  Juft  over-againft  it. 

Mr.  Att.  Gen.  How  many  do  you  compute  were  got  there  together, 
when  you  came  there  firll  1 

Orrel.  I cannot  tell;  the  Lane  was  fo  thick  from  the  Meeting- Houfc- 
Door  to  the  End  of  Long- Acre,  that  one  could  not  crofs  the  Way  without 
crowding  : There  might  be  two,  or  three,  or  four  Thoufand. 

Mr.  Ala  jar.  Did  you  obferve  a Watchman  that  was  near  him  at  any 
Time  ? 

Orrel.  There  were  feveral  of  them  in  Parties. 

Mr.  Major.  Did  you  obferve  any  Thing  faid  by  any  of  the  Guards  f 
any  Watchman  ? 

Orrtl.  Not  to  any  in  particular. 

Then  Richard  Ruflcl  was  /worn. 

Mr.  Att.  Gen.  Look  upon  the  Prifoncr,  and  give  us  an  Account  whe- 
ther you  know  him ; and  what  you  can  fay  of  his  being  among  the  Mob? 

Ruffil.  I wascommanded  to  go  with  my  Serjeant  into  Drury- Lane  \ I am 
one  of  the  Horfe-Grenadiers  : When  we  came  into  Drury-Lane,  We  wcie 
commanded  to  return  our  Bayonets,  and  draw  our  Swords ; and  when 
we  were  drawn  round  the  Fire,  over-againft  Queen-Jlreet  End,  this  Gen-, 
tleman,  the  Prifoncr,  came  down  the  Lane,  with  ins  naked  Sword,  huz- 
zaing, and  flourilhing  it  over  his  Head  with  that  another  Soldier  and 
I llruck  at  him  ; he  got  between  us,  and  made  feveral  Pulhes,  and  then 
we  were  commanded  on  the  other  Side  the  Way;  and  then,  I fuppofc, 
he  fell  into  the  Seijeant’s  Hands. 

Mr.  Sol.  Gen.  Did  you  know  him  before  that  Time  ? 

Ruffil.  I knew  him  when  he  rode  in  the  firft  Troop  of  Guards. 

Mr.  Sol.  Gen.  Then  he  has  been  a Soldier  ? — -Ruffil.  Yes. 

Mr.  Sol.  Gen.  Arc  you  fure  this  is  the  Man? 

Ruffitl.  This  is  the  Man  that  drew  his  Sword,  and  made  feveral  Pulhes. 

Mr.  SJ.  Gen.  Was  he  at  the  Head  of  the  Mob  ? 

Ruffil.  He  came  down  at  the  Head  of  them,  and  fwore,  God  damn  you. 
Are  you  for  Low-Church,  or  High-Church  and  Sacbtvtrtl?  I am  for  Sa- 
ebeverit. 

Mr.  Sol.  Gen.  This,  you  fay,  he  faid  at  the  Head  of  the  Mob  ? 

Ruffil.  Yes. 

Mr.  Att.  Gen.  Did  you  fee  him  at  any  Time  after  this  ? 

Ruffil.  I faw  him  feveral  Times,  but  did  not  come  near  him. 

Mr.  Sol.  Gen.  Arc  you  fure  this  is  the  Man  ? — Ruffitl.  Yes. 

Mr.  Sol.  Gen.  You  knew  him  before? — Ruffitl.  Yes. 

Mr.  Major.  You  fay  you  had  drawn  round  the  Fire : Was  there  any 
Oppofition  ? Or  did  the  Mob  difpcrlc  themfelves  ? 

Ruffitl.  They  were  very  tedious;  and  as  we  difperfed  them  one  Way, 
they  drew  together  in  another  Place.  Afterwards  we  were  commanded  to 
draw  into  a Line,  and  to  draw  back  our  Horfes  that  Nobody  might  get  be- 
hind us.  I drew  back  into  a Door-W ay,  and  he  was  got  behind,  by  the 
firft  Horfe,  between  our  Horfes,  and  then  we  ftruck  at  him. 

Mr.  Sol.  Gen.  Did  the  reft  of  the  Mob  endeavour  to  follow  him  ? 

Ruffil.  The  reft  were  more  afraid,  and  kept  off;  but  he  fwore,  Damn 
him,  he  would  come. 

Mr.  Sol.  Gen.  How  did  you  ftrike  him? 

Ruffil.  With  the  Flat  of  the  Sword. 

Then  Southerland  t teas  /worn. 

Mr.  An.  Gen.  I think  you  are  the  Officer  that  commanded  that  Party 
of  Grenadiers  ; look  upon  the  Prifoner,  and  tell  us  if  you  know  him. 

Souther  land.  1 never  law  him  before  that  Night;  but  1 am  confident 
that  is  the  Man  that  had  his  Sword  in  his  Hand,  for  1 faw  him  feveral 
Times  that  Night. 

Mr.  An.  Gen.  Now  pray,  what  did  you  fee  him  do  ? 

Southerland.  I was  commanded  by  the  Colonel  of  Foot  to  go  to  Lin- 
coln *- Inn-Fields  accordingly  I went  with  a Party  of  Grenadiers,  ami 
difperfed  the  Mob  there:  When  I had  done  that,  1 came  back  to  the 
Horfe-Guards  in  Drury-Lane : I drew  them  up  in  a Line,  and  gsvc  them 
Orders  to  let  none  pals  behind  them,  or  before  them,  and  then  I rode 
down  to  Captain  Horfy,  for  Commands  ; (for  when  we  had  joined  the 
Horfe,  I was  under  his  Command  :)  As  I came  back,  I law  Pwchaje 
flourilhing  his  Sword,  and  crying  out,  Sjcheverel,  Sr.chtverel  l I rode  up 
to  him;  lays  I,  Are  you  encouraging  the  Mob  ? Damn  you,  fays  he,  l 
am  for  Sen  Severe! ; with  that  I railed  my  Hand,  and  he  drew  back,  and 
offered  his  Point,  but  did  not  thruft.  Says  1,  You  arc  mad,  you  are 
diftractcd  ; go  to  your  Lodgings  : Says  he,  I am  one  of  the  Life-Guard  : 
FIc  faid  he  was  one,  or  had  been  one : Says  I,  the  more  Sh.  in:  for  you  to 
be  here.  I ftruck  at  him,  and  he  run  back  towards  the  Horfc-G’uards. 
I rode  down  again  to  Captain  H >fy,  and  I faw  him  again  ;.t  the  Corner 
of  Long- Acre  in  the  fame  Manner.  Seeing  him  there  again,  fays  I to 
Captain  Horfy,  This  Man  has  been  troublcfomc  to  me  on  my  Poit:  Says 
he.  Make  up  to  him,  and  cut  him  to  Pieces  : As  1 rode  to  him,  he  got 
into  Long- Acre,  and  I faw  no  more  of  him. 

Mr.  Sol.  Gen.  You  fay  he  offered  his  Point  to  you  ; Did  you  fee  him 
do  fo  to  any  other  ? 

Southerland.  No;  IfJwhimofFcrnoViol4r.ee. 

Mr.  Darnell.  Was  there  any  Mob  at  the  Corner  of  Long- An e with 
him  ? 

Southerland.  There  was  a Party  of  them,  and  the  Hcrfe-Guards  were 
difperfing  them. 

Mr.  Major.  When  you  rode  up  to  him,  and  h:  went  from  you.  Was 
there  any  body  with  him  ? 


Southerland. 
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Sa-'therhnd.  I can't  be  politic?  of  that. 

Mr.  Attrjtr.  DW  vou  oblcrvc  him  poke  at  any  Horfcs? 

Southerland.  No ; I law  uo  Inch  Thing. 

Then  George  Richardfon  was  /worn. 

Mr.  Att.  Gen.  What  Troop  of  Guards  arc  you  of? 

Richardfan.  The  third  Troop. 

Mr.  Att.  Gen.  Look  on  the  Prifoncr,  and  tell  us  whether  you  remember 
him. 

Ruhardfin.  1 know  him  well,  for  we  were  abroad  together  in  Flanders  : 
He  was  in  the  Firil  Troop bf  Guards  when  I was  in  the  Third. 

Mr.  Att.  G-.n.  Now  did  you  fee  him  among  the  Mob  thcF.ril  of  March 
at  Night? 

Riebarifn.  I was  upon  the  Guard  that  Night,  and  fomething  after 
Ten  an  Alarm  came  to  us,  that  the  Mob  was  up  r We  were  ordered  im- 
mediately to  mount,  and  fcaid  f -me  Time  till  the  Foot  parted  us  at  White- 
hall* When  v.c  came  near  Lincoln's- Inn- Fields,  we  left  the  Foot,  and 
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Mr.  Darnel!.  I afk,  When  he  puthed  at  the  Captain,  was  there  any 
body  clofe  to  him  ? 

Orrel,  There  were  fame  before  him  ; but  they  did  not  keep  16  clofe  to 
him. 

L.  C.  J.  Where  was  it  that  you  fay  he  called  to  them  to  fall  on  ? 

Orrel.  At  the  End  of  Leitg-A.re. 

L.  C.  y.  Now  were  there  any  others  coming  up,  or  following  him  ? 

Orrel.  A great  many  were  clofe  to  him  then  ; but  he  advanced  iarther 
than  they  would  follow  him. 

Mr.  Dss’n/Il.  Mv  Lord,  I fav,  this  Expreffinn  did  f pc  alt  a Madman,  or 
a Man  out  oi  his  Senfcs  in  Drink  ; but  the  Subltancc  of  what  he  laid  waS- 
only,  That  he  was  for  Sacheverel,  and  would  die  in  the  Caufo.  Rafjel, 
one  of  the* Hone-Grcnaiiers,  fays,  he  few  him  there  with  his  Sword; 
and  that  he  got  in  behind,  and  was  between  the  Horfcs  : So  that  he  mult 
come  in  among  the  Hotfcs  by  Accident;  if  he  had  been  refitting  the 
Guards,  doubt  lei's  he  would  have  been  at  the  Head  of  them,  and  not  have 


made  to  Drury-Lar.e  ; when  wc  came  there,  the  Officer  commanded  us  to  i got  in  between  them  : So  that  he  could  not  he  then  rclilbng  them,  but 


file  off,  and  difpeife  the  Mob,  which  we  did.  I was  riding  among  the 
reft,  for  they  filed  off;  not  four  together,  but  ftnglv,  and  when  1 came 
back  again  towards  the  Fire,  I law  there  Mr.  Purchale , and  my  Officer, 
Captain  Htnsbrattgh,  was  talking  to  Mm  5 what  he  fan],  I don’t  know,  hut 


come  there  for  Shelter,  rather  than  to  refill  them.  The  thiol  is  Sssethrr- 
Inti/f : He  fays,  he  f,iw  the  Prifoncr  hallooing  for  Sjtbtvercl,  and  in  a little 
lime  loft  Sight  of  him,  and  faw  him  afterwards  at  the  End  of  Ling- Acre-, 
and  that  Nobody  was  then  with  him.  Ruhardfin  fays  he  knows  him,  and 


as  he  palled  him,  Punhafe  made  a Thruft  at  him,  but  I beat  down  his  | faw  him  talk  to  the  Captain  of  trie  Guards;  and  it  would  have  been  pro- 


Point. 

Air.  Att.  Gtn.  Who  did  be  thruft  at  ? 

Richardfan.  My  Officer,  Captain  Henslnurh. 

JAr.  Alt.  Gen  Where  is  h e 1---R  chardfon.  In  the  Country. 

Air.  Att.  Gen.  Then  you  fay  you  beat  down  his  Point. 

Richest  elfin.  1 went  to  cut  at  him  ; fays  l.  You  Rales!,  have  you  a mind 
to  kill  my  Officer  ? I went  to  cut  at  him,  and  he  threw  himfclf  againft 


per  to  have  produced  the  Captain,  to  give  an  Account  what  palled  between, 
them,  to  know  whether  he  was  encouraging  the  Mob,  or  defending  the 
Guards.  The  Difcouvfc  that  palled  between  them,  v/c  think,  would  have 
been  material  : But  we  think  it  is  an  Evidence  for  us  that  it  was  ne  t what 
is  repicfcntcd  5 for  if  it  had  been  fuch  a Difcnurfr,  the  Captain  would 
have  ordered  him  to  be  feeured  : Therefore  we  think  it  looks  as  if  the  Cap- 
tain did  not  take  him  to  be  concerned  in  the  Matter.  They  Jo  not  prt- 


iulk,  and  I hit  the  Penthoufe  with  my  Puint,  and  my  Blade  broke  to  tend  to  (hew  that  he  was  at  any  of  the  Meeting-  Houles  ; that  he 
Pieces.  i flrumcma!  in  pulling  them  down  ; that  he  had  any  Part  of  the  Materials  ; 

Mr.  Darnell.  You  fay  you  faw  him  talking  with  the  Captain  ; Had  he  that  he  had  any  Enligns  or  Banners  : But  the  (fell  Account  they  give  of 


hr-  word  drawn  at  that  Time? — Richardfan.  Yes 
Mr.  Darnell.  Were  thereany  Mob  about  him  then? 

Richardfan.  Tncy  were  very  thick  about  us  of  every  Side;  weweredif- 
perfin*;  them  as  well  as  vve  could. 

L.  C.  y.  Did  the  Prifoncr  knew  Captain  Uentbrtugh  ? 

Richardfan.  L believe  he  did  : for  lie  was  abroad  with  us  at  the  fame 
Time  when  Captain  rlcmhourh  was  there. 

Air.  Att  Gen.  My  Lord,  we  have  done  with  our  Evidence. 


him  was  about  Half  an  Hour  after  Eleven;  and  then  mull,  iF  u..t  all 
die  Mifchicf  was  over  : So  that  all  they  can  fay  is,  That  became  in  at  the 
latter  End  of  it. 

As  to  our  Cafe,  we  will  Ihcw  that  the  Prifoncr  is  in  his  Employment  a 
Bailift’;  at  the  Time  that  is  mentioned,  wc  have  a good  Account  to  give 
of  him  all  the  Day  long:  In  the  Morning  about  Nine,  he  had  Bufimfe  to 
arreftonc,  and  fent  for  one  Amos  Winch , to  fetch  a Marflial's  Court  Wi  se 
reft  the  Man  in  Hatton-Garden  : About  Eleven  the  Plaintiff  and  De- 


Mr.  Darnell.  I am  of  Counfel  with  ihc  Prifoncr.  And,  my  Lord,  I 1 fendant  met  together  at  the  Crown  in  Chancery-Lane , to  end  that  Matter : 
fhalj  make  no  Difpute,  but,  as  the  Gentlemen  on  the  other  Side  fay,  there  j At  Twelve  lie  went  from  thence  to  the  Setvcy ; after  that  he  went  to  one 
was  a great  tumultuous  Aficmbly,  that  was  gathered  together  with  an  In-  | Grove' s,  that  keeps  a Brandy-Shop;  and  thofc  of  his  Employment  give 
tention  to  pull  down  the  Mecting-Houfes : And  I (hall  make  no  Difpute  shemfelvcs  a great  Liberty  in  drinking;  and  there  be  (laid  a while.  From, 
but  it  was  High-Treafon  in  all  that  were  guilty  of  that  Intention,  oraf-  | thcncc  he  went  to  the  Horfe-Shoe  Tavern  ; and  then  returned  to  the  Bran- 
ftftcd  thofc  that  were  fo.  But  on  the  other  Side,  wc  muft  beg  Leave  to  dy-Shop  again.  About  Nine  lie  went  to  his  own  Houle;  when  he  caino 
fay,  that  any  Perfon  that  was  going  along  the  Street,  and  fell  into  Com-  1 thither,  there  was  other  Bu  finds  required  him  to  go  abroad;  for  Mr. 

pany  of  thofe  that  bad  that  Dcfign,  though  they  might  ufe  fome  Expref-  | Broad  the  Bailiff  had  fent  for  him  to  the Tavern  in  Covent  Garden  ; 

lions  which  were  Evidences  of  the  Intention  ; yet  if  they  were  nor  in  the  | *nd  there  lie  (laid  till  Eleven.  He  was  fo  much  in  Drink,  that  as  he  was 
Intention,  nor  did  any  thing  that  was  affifting  in  the  Execution  of  it,  they  j going  home  to  Bed,  he  was  met  in  the  Street,  and  offered  2 Chair.:  But 
will  not  be  guilty  of  High-Treafon.  ! before  he  got  into  the  Chair,  the  Mob  were  got  together;  and  they  feeing 

They  have  offered  Evidence  to  (hew  there  was  fuch  an  Intention.  The  him  fo  much  in  Drink,  made  Sport  with  him  ; and  he  did  exprefs  himfclf 
firft  Witncfs  is  only  to  Ihcw,  there  was  a general  Intention.  And  I muft  . for  Sacheverel , as  every  body  was  forced  to  do.  After  they  had  ufed  linn 
take  Notice,  that  what  he  fays  does  not  (hew  fuch  a general  Intention  as  ! thus,  they  put  him  into  a Chair,  and  carried  him  home.  He  was  in  fo  lad 
is  neceflary  to  make  this  Fa£t  High-Treafon  : For  he  fays,  as  he  went  ( a Condition  wuh  Di  ink,  that  it  was  apprehended  he  would  have  died  ; his 
through  the  Temple,  he  heard  fome  People  fay,  they  would  go  and  pull  Wife  and  thofe  about  him  were  forced  to  fend  lor  a Phyfician  ; accord- 
down'  Burrefi'o  Meetinp-Houfe;  others  oppoled  It  : Some  were  far  going  1 ing'y  they  fent  for  one  Pla.vton,  and  lie  let  him  Blood  ; which  was  done 
that  Night,  and  others  for  deferring  it  till  the  Trial  was  over.  Now  if  I before  Twelve  o'CIock : And  he  continued  thus  ill  all  the  next  Day. 
they  came  to  no  other  Resolution,  than  that  fome  were  for  goingthatNight,  I This  will  Ihcw  that  he  was  notin  the  original  Intention ; tbat  he  came 
and  others  after  the  Trial  was  over  j then  the  Atlion  which  happened  the  1 accidentally  at  Eleven,  or  half  an  Hour  alter;  and  then  the  whole  Tranf- 


nrxt  Night,  and  before  the  Trial  was  over,  could  not  be  an  Execution  of 
that  Intention  ; nor  can  they  fay  that  any  one  of  thofe  that  were  at  the 
Temple  was  at  this  Execution.  And  therefore,  if  there  be  no  other  Evi- 
dence to  (hew  a general  Intent,  then  this  Action  will  (land  without  any 
previous  Intent,  and  only  be  a fudden  Execution  of  a Deftgn. 

The  firft  Witncfs  to  the  Fadt  is  Orrel:  And  I muft  beg  Leave  to  take 
Notice  of  the  Introduction  to  his  Evidence,  which  he  would  make  ufe  of 
as  a Rcficdtion  on  the  Prifoncr;  but  I believe  the  Gentlemen  of  the  Jury 
will  not  think  that  he  had  any  Hand  in  it.  There  may  be  wicked  People 
enough  to  fay  fuch  Things  : and  no  doubt  Mr.  Attorney  will  take  cate  that 
they  (hall  be  profecuted  according  to  their  Dcfcrts.  And  I would  take  this 
Opportunity  to  fay,  that  I don't  fee  but  he  is  free  from  any  fuch  Charge. 
I fee  no  Inc'onfiftcncy  between  his  Evidence,  and  that  which  W3S  given  for 
the  Prifoncr.  But  as  to  that  Suggellion,  that  the  Prifoner’s  Wife  has 
been  about  in  his  Neighbourhood,  I don’t  fee  any  thing  of  that  proved. 

As  to  the  Fndl,  he  fays,  he  came  up  Drury- Lane  half  an  Houi  pail  Ele- 
ven ; that  there  he  faw  the  Prifoncr  from  the  other  Side  the  W ay,  with 
bis  Sword  drawn  ; that  he  was  hallooing  and  waving  his  Sword  ; that 
the  Guards  coming  up,  he  retired  toward  the  Bulk  ; and  that  he  pu(hcd  at 
the  Guards.  The  next  Place  he  faw  him  at  was  a little  from  thence 
amomril  the  Horfc-Guards ; there  he  was  waving  his  Sword,  and  crying. 
Damn  all  Sacheverel’ s Enemies ; I will  fight  them  all  ; I will  loie  my 
Life  in  the  Caufc : Come  on,  P.oys  ; and  to  that  Purpofc:  And  that  he 


: he  (toed  (ingle,  and  there  were  none  to  fall 
it  fay  there  were  none  : He  faid  they  were  not  dif- 


when  at  the  fame 

L.  C.  J.  He  diil 

perfed. 

Mr.  Darnell.  I a!ked  whether  any  body  was  near  the  Priloner  when  he 
ufed  that  Expreffioit;  he  laid  they  were  divided. 

L.  C.  J.  Call  him  again,  and  fee  if  be  (aid  fo.  What  fay  you.  Did 
be  ftand  angle  and  alone,  and  all  the  reft  at  a Diftance  ? 

Orrel.  No  ; 1 faw  him  at  the  Head  of  a finallcr  Body  juft  at  the  Ken- 
nel In  Long- Acre:  I went  and  fpokc  to  him,  anJ  pufllcd  him  back;  and 
then  there  was  a greater  Number. 

Vo^.VIJl, 


action  was  over.  And  however  lie  might  behave  himfclf  through  tn.it 
Excefsof  Drink,  yet  tliey  muft  offer  fome  Evidence  that  he  was  in  the  In- 
tention or  Execution  of  that  Defign  ; for  the  Aftault  made  on  the  Guards 
is  barely  an  Aftault,  and  can’t  be  High-Treafon.  If  he  did  no  more  when 
he  met  the  Guards,  but  draw  his  Sword  to  defend  himfclfagainft  the  Unties 
that  were  coating  fonearhim-,  ifhedid  retire,  and  only  pufti  at  the  Hones, 
that  will  be  no  Manner  of  Offence  ; if  he  did  milbdiave  himfclf,  by  Uca- 
fonof  the  Exccfs  of  Drink,  and  offer  to  pufti  at  a Man,  if  he  had  killed 
him,  it  had  been  Murder;  but  it  could  not  have  been  High-Treafon, 
When  wc  have  proved  our  Cafe,  we  will  leave  it  to  your  Lordlhip  and  the 
Jury,  and  hope  there  will  be  no  Evidence  to  convii.1  us. 

L-  C.  y.  I would  afk  where  that  Caprain  is  r 

Richardfan.  He  is  in  the  Country ; He  married  a young  Lady  lately, 
and  is  gone  into  the  Country. 

L.  C.  y.  When  did  you  Ice  him  ? 

Richardfan,  Not  this  Fortnight. 

Mr.  Afajor.  My  Lord,  the  Offence  which  the  Prifoncr  (lands  charged 
with  is  a great  Offence,  nolcfs  than  Hsgh-Trcafon,  in  levying  Wnragamft 
her  Majefty  ; the  l’unilhment,  if  guilty,  will  be  the  moll  feverc  there- 
fore wc  hope  the  Gentlemen  of  the  Jury  will  expect  plain,  pofitivc  and 
dittft  Proof,  and  will  not  be  guided  by  private  Op.nion.  Prefumption  or 
Probability.  My  Lor  i,  I beg.  Leave  10  conlider  how  far  the  Evidence 
will  affefl  the  Priloner,  as  to  the  Crime  he  is  charged  with.  I hc 
” " --  11  ■ tVlcetiilg- 

conccrned 
. prove 

him  euilty,  by  aiding  and  affifting ~thofc  Persons  that " were  concerned  in 
that  Fact.  Now  it  will  not  be  pretended,  that  all  that  were  prefent  where 
thole  Mobs  were,  are  guilty  of  this  Crime  : Many  were  there  out  of  Curio- 
firy,  many  by  Accident,  many  paffing  along  on  their  Occafions ; which 
we  fay  was  the  Cafe  of  the  Prifoncr  : It  cannot  be  imagined  that  thofc 
Pcrfons  that  appeared  there  fingle  were  engaged  in  the  Defign.  Wc  fay. 
There  was  noReliftancemadehv  him  to  the  Guards,  that  he  fcconded  nobody, 
nor  did  any  body  fecond  him  : And  when  hecainc  to  the  Guards,  if  he  had 
appeared  lobe  a Leader  of  the  Mob,  he  was  then  in  their  Power,  and  they 
might  have  feeured  him.  One  of  the  Officers  of  the  Guards  (poke  to  lum  » 

N n bus 


did  pufti  a:  the  Captain  of  the  Guards.  I think  thefe  Expreffions  carry  a Treafon  they  have  given  Evidence  of  is  an  Intent  to  pull  down  Meeting- 
Face  of  MadneR,  or  great  Drunkennefs ; nobody  in  his  right  Senfcs  would  Houfes  in  general : It  is  not  pretended  that  the  Prifoner  was  concerns, 
think  himfclf  fit  to  fight  all  his  Enemies,  nnd  call  to  them  to  fall  on,  in  that,  or  was  at  any  of  the  Meeting-Moufcs  ; hut  only  they  would  provt 


I 
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but  what  pafied  don’t  appear.  If  this  Fact  had  happened  at  any  other 
Place  where  he  had  happened  to  meet  the  Guards,  and  he  had  affaultcd 
them  ; that  Fa&  in  itfelf  confidcrcd,  would  not  have  amounted  to  High- 
Trcafon.  As  to  the  Place,  that  it  was  near  where  the  Mob  was  gathered 
tog  ther,  that  will  be  accounted  for,  becaufe  it  was  in  his  Wav  home, 
and  near  the  Place  where  he  lived.  They  take  Notice  offeveral  Exprcf- 
fions  he  made  ufe  of  at  that  Time  of  ottering  to  fight  the  Guards,  and 
damning  Saebevtrtts  Enemies,  and  the  like;  we  think  thefe are  fuch  Ex- 
preflions  as  might  beexpeited  from  a drunken  Man,  a Man  in  the  Con- 
dition he  was  in  ; and  it  don’t  appear  to  be  in  Aid  and  Affiftance  of  that 
Fa£t,  which  thofc  tumultuous  Perions  were  about.  It  don’t  appear  that 
he  wa>  orivy  to  it,  and  the  Matter  was  over  before  he  came.  We  (hall 
give  an  Account  of  his  coming  to  the  Place  where  the  Guards  were  ; that 
he  was  not  among  the  People,  but  coming  in  his  Way  home.  And  if  it 
appears  not  to  be  done  in  Aid  of  that  traitorous  Defigii,  and  of  thofe  Per- 
fons  that  were  concerned  in  it,  it  will  not  be  Treafon  : For  a Man  to  be 
fingly  flourifhing  his  Sword  when  he  was  in  the  Power  of  the  Guards,  it 
(hews  the  Action  of  a Man  not  in  his  Scnt'es;  and  that  is  a more  probable 
Account  of  the  Matter,  than  that  he  did  it  in  Aid  of  thofc  traitorous  Pcr- 
fons.  So  that  if  that  be  only  doubtful,  and  the  Fa£t  is  not  levying  War ; 
if  it  be  only  doubtful,  and  is  capable  of  being  conftrued  the  one  way  or 
the  other  ; yet  in  the  Cafe  of  Life  the  Jury  will,  in  favour  of  Life,  incline 
rather  to  acquit  than  condemn.  We  will  call  our  Witneffes,  and  hope  to 
give  you  Satisfaction  that  he  i»  not  guilty  of  this  Crime. 

Then  Amos  Winch  was fusom. 

Mr.  Darnell.  Give  an  Account  to  my  Lord,  and  the  Jury,  Whether 
you  remember  Mr.  Punhaji  any  where,  the  Firft  of  March  lad?  And 
when  you  law  him  firft  ? 

Wmeb.  He  call’d  on  me,  between  Eight  and  Nine  in  the  Morning,  to  go 
with  him,  to  execute  a Writ : I went  with  him,  and  we  took  the  Perion. 

L.  L.  J.  I will  nut  hinder  you  from  taking  your  own  Method,  if  you 
think  it  will  be  of  any  Ufe  to  Ihew  where  he  was  all  Day. 

Mr.  D-rntll.  It  may  be  inferr’d  from  chat  Evidence,  that  he  was  not 
Concern'd  in  the  Defign. 

L.  C.  J.  Then  vou  would  make  ufe  of  it  to  (hew,  that  he  was  not  in 
the  Drfign  all  the  Day,  but  to  make  his  coming  there  accidental  ? 1 don’t 
find  that  the  Queen’s  Counfcl  fay  he  was  at  any  Confultation. 

Mr.  Darnell.  Pray  give  an  Account,  when  he  firft  came  to  you,  and 
when  you  parted. 

Winch.  • e came  to  me  in  Sheer-Lane , to  go  with  him  to  execute  a Writ ; 
and  it  was  between  Eleven  and  Twelve  when  they  paid  the  Money,  and 
then  he  weii t away  with  the  Plaintiff. 

Mr.  Jilt.  Gen.  Are  you  acquainted  with  the  Prifoner  ? 

W nib.  Yes;  very  well. 

M'.  Art  Gen.  What  Profefiion  is  he  of? 

If^ii:  h-  Hr  ;s  an  Officer  to  the  High  Bailiff  of  WefbmnJUrA 
Air.  A t.  Gen.  Who  is  he  an  Officer  to? — Wmeb.  To  Mr.  Huggins. 
Then  Cornelius  Johnfon  was  fworn. 

Mr.  Dnrnell.  What  Time  of  Day  did  you  Ice  Purchafe  upon  the  Firft 
of  A/arch  I all  ? — febn/on.  1 was  with  him  between  Eleven  and  Twelve, 
at  the  Crown  in  Chancery-Lane. 

M r.  Darnell.  How  long  did  you  (lay  ? — ‘ Johnfon . From  thence  we  went 
into  the  Strand,  and  I parted  with  him  at  the  Savoy. 

Mr.  Darnell.  What  Time  of  Day  ? 

Tuhr-fm.  About  half  an  Hour  after  Eleven. 

Mr-  Darnell.  Who  was  he  going  to  at  the  Savoy  ? 

J-jbnfn.  I don’t  know  to  whom. 

Then  Benjamin  Holden  was  fworn. 

Mr.  Darnell.  Pray  give  an  Account  what  Time  you  was  with  the  Pri- 
foner on  the  Firtt  of  March  lalf. 

II  Idea.  Mr.  ‘Johnfon  was  going  towards  Whitehall,  fo  we  went  all  three  I 
together;  and  Mr.  Purchafe  called  on  one  that  owed  him  fome  Money,  | 
but  he  was  not  at  home-;  but,  fays  he,  I will  find  him  out;  but  he  did 
not  meet  the  Man,  fo  wc  went  to  drink  a Pint  of  Wine,  and  we  agreed 
to  dine  together,  at  Two  o'Clock,  in  Chancery-Lane,  which  we  did; 
and  after  Dinner,  fays  I to  Punhafe,  Here  is  a fad  Noife  3nd  Rout,  no  Bu- 
finefs  is  to  be  done,  let  us  fit,  and  ftnoke  a Pipe;  fo  we  fate  ’till  hour 
o'Clock.  Says  1,  Where  are  you  going  ? I am  going  home,  fays  he;  but 
inftcad  of  that,  he  went  to  Grove’s  Brandy-Shop,  at  Long- Acre-,  there  he 
went  and  drank. 

L.  C.  y.  Did  you  go  with  him  ? 

Holden  No;  but  he  find  he  would  go  there. 

L.C  J.  How  do  vou  know  what  he  Jrank  l 
H:Lc-..  Grove's  Man  told  me  fo. 

L.  C J.  What  time  did  you  meet  him  again  after  you  had  parted  with 
him  going  to  JfT.itehall f — Holden.  It  was  about  Two. 

L . C J.  And  what  time  did  you  part  with  him  to  go  there? 

H Adm.  It  was  nigh  Twelve  o'Clock. 

Mr.  Alt.  Gen.  About  Four,  you  lay,  you  a Iked  him  to  fmokc  a Pipe ; 
Whar  did  you  fay  10  him  ? 

HAd  n.  Saysl",  There  is  a grcatNoife  about,  there  is  no  doing  Bufinefs. 
Air.  All.  Gen.  What  did  you  mean  by  that  great  Noife  ? — Holden.  I 
meant  about  Dr.  Su.hevnel ; there  was  a great  Noife  about  the  Temple. 

At’.  A I.  Gen.  Was  the  Mob  up  then  ?— -Holden.  No. 

Mr  Ail.  G-n.  But  he  would  not  flay  with  you  ? 

H-ltUn.  No,  be  find  he  would  go  home. 

Then  John  Lane  was  fivern. 

Mr.  Darnell.  Do  you  live  at  Grove’s  ? — Lane.  Yes. 

Mr.  Darnell.  What  time  of  Day  did  Pwchufe  come  to  your  Houfc  ? 
Lane.  A littie  before  Four  o’Clock  ; and  he  drank  with  myMaftertil! 
part  Five.  My  Mailer  gave  him  a Bufinrls  to  dun  a Gentleman,  and  then 
they  won  to  the  Hirft-S'u  e Tavern  and  fluid  there  till  Eight;  then  he 
came  back  s^ain,  and  drank  with  us,  and  was  very  drunk. 

L.  C.  y.  When  he  went  to  the  Tavern,  how  long  did  he  ftay  there? 
Lam.  T wo  Hours. 

L.  C.  y.  How  do  vou  know  ? 

Lane.  1 am  fure  of  it ; the  Man  of  the  Houfc  will  witnefs  it. 


Mr.  Darnell.  How  long  did  he  ftay  at  your  Houfc  ? 

Lane.  He  (laid  there,  and  about  the  Door,  till  half  an  Hour  after  Eight. 

Mr.  Darnell.  Where  did  he  go  then  ? 

Lane.  He  went  homewards,  1 fuppofe. 

L.  C.  y.  What  did  he  do  about  the  Door  ? 

Lane.  He  went  to  the  Door,  and  drank  there  with  fome  Men. 

L C.  y.  Who  were  they  ? 

Lane.  One  Acton,  and  Goring,  two  Officers. 

Then  Dupper  was fwent. 

Mr.  Darnell.  Do  you  remember  that  the  Prifoner  came  to  your  Houfc 
the  Firft  of  March  lift,  with  Mr  Grave? — Dupper.  Yes. 

Mr.  Darnell.  How  long  did  he  ftay  ? 

Dupper.  I believe  he  was  there  about  two  Hours. 

Mr.  Darnell.  What  time  did  they  come  in  ? 

Dupper  In  my  Opinion,  it  was  abuut  Five  or  Six  o’Clock. 

Mr.  Darnell.  How  long  did  they  ftay  ? — Dupper.  They  went  away  a 
little  before  Eight,  to  the  beft  of  my  Knowledge. 

Mr.  Darnell.  Were  they  there  all  that  while? 

Dupper.  Yes,  they  were,  upon  my  Oath. 

Mr.  Darnell ■ Did  the  Prifoner  ana  G’ eve  go  away  together  ? 

Dupper.  Upon  my  Oath,  they  did. 

L.  C.  y.  What  time  did  the  Mob  begin  that  Night? 

Dupper.  1 did  not  mind. 

Then  Sarah  Roch  was  fworn. 

Mr.  Darnell.  Did  you  fee  the  Prifoner  at  Mr.  Grove’s  ? 

Rcch.  I was  at  Mr.  G ove’s,  when  M r.  Purchafe  and  he  came  back  from 
the  Tavern  : I faw  him  in  Drink,  and  defired  him  to  go  home.  I was 
half  an  Hour  in  the  Shop;  when  he  was  there,  he  was  very  much  in 
Drink,  and  at  laft  he  went  home  along  with  me.  When  he  came  home, 
he  fent  for  two  Pots  of  Ale,  and  was  at  home  half  an  Hour,  and  there 
ame  a Porter  from  a T avern  in  Covent-G  irden,  to  iet  him  know  fomebody 
wanted  him  there,  and  he  took  Coach  to  go  there. 

Mi.  Dnrnell.  What  Time  was  that  ? 

Reels.  It  was  about  half  an  Hour  after  Nine. 

Mr.  Darnell.  You  fay  he  went  in  a Coach,  Was  he  in  Drink  then  ? 

Roch.  Yes. 

Mr.  Darnell.  Dili  any  body  go  with  him  l—  Roch.  Yes,  Mr.  Lovedoy. 

Mr.  Darnell.  Why  did  he  go  with  him?  * 

Rods.  His  Wife  defired  Mr.  Love  day  to  go  along  with  him,  becaufe  he 
was  fo  much  in  Drink,  anti  to  bring  him  home  again. 

Then  Thomas  Loveday  was  fworn. 

Mr.  Darnell.  Give  us  an  Account  when  you  faw  the  Prifoner  that  1 
Night. 

Lovtday.  I went  home  with  him  about  Nine  o'Clock,  and  he  fent  for  j 
two  Pots  of  Drink,  and  while  we  were  drinking  them,  Mr.  B oad  fent  for 
him  :o  a Tavern  in  Covent- Garden.  His  Wife,  at  firft,  would  not  have  ! 
had  him  go,  but  I (aid,  It  may  be  Mr.  Broad  had  Bufinefs  with  him  ; fo 
(lie  defired  me  to  call  a Coach,  and  to  go  with  him,  and  to  fee  if  Mr. 
Broad  was  there ; fo  1 went  with  him  to  the  Tavern,  and  left  him  there, 
and  came  home. 

Then  Jacob  Broad  was  fworn. 

Mr.  Darned.  Did  you  fend  for  the  Prifoner  that  Night  that  the  Mob 
was  ? 

Broad.  I have  known  him  fome  Years  : I happened  to  have  occafion  to 
have  fome  Goods  appraifed,  which  1 had  taken  in  Execution  ; 1 fent  for 
Mr.  Averell  and  Mr.  Holloway  to  appraife  them  ; and  when  they  had  ap- 
praifed  them,  I defired  them  to  go  to  fome  Houfe,  and  give  me  an  inven- 
tory ; then  we  agreed  to  go  to  the  Crf-Keys  Tavern;  this  was  about 
half  an  Hour  after  Seven.  I left  them  mere,  making  up  their  Inventory, 
and  went  to  a Coffee  Houfe  hard  by  : There  I heard  of  a Gentleman, 
that  was  to  be  in  thac  Tavern,  whom  I had  a Warrant  againft  (or  two 
Hundred  Pounds;  I had  Nobody  with  me;  I went  to  the  T-.vern,  and 
then  it  was  half  an  Hour  after  Eight;  fays  I,  I have  Nobody  with  me; 

1 will  fend  for  Purchafe:  He  came  to  me  in  a Coach,  much  in  Drink; 
fays  I,  What  do  you  come  to  me  for,  fuddled  ? You  are  not  fit  to  go  about 
Bufinefs:  1 will  not  go  again,  fays  he,  unlcfs  you  will  give  me  a Coach,  1 
and  a Pint  of  Wine.  I find,  it  was  neediefs,  1 had  rather  give  him  aBot-  I 
tie  another  Time  ; but  I diJ  give  him  a Pint,  and  he  (laid  'till  between  I 
Nine  and  Ten.  Mr.  Averell  iiad  occafion  to  go  away,  and  he  left  the  reft  j 
of  us.  He  was  much  in  Drink,  and  1 could  not  gel  h im  out  of  the  Room. 
When  he  is  fober,  he  is  a very  civil  Fellow,  but  when  he  is  drunk,  he  is  ! 
quite  mad.  About  Ten,  I took  my  Leave  of  Holloway,  and  went  over  \ 
Covent-Garden  with  him  ; he  hung  upon  me,  and  was  very  troublefome. 

1 bid  him  take  a Coach  ; fays  he.  It  is  a mobbing  Night,  i will  fee  you 
home:  Says  1,  You  (hall  not  fee  me  home:  Says  he,  I will  call  a Chair 
for  you,  for  you  are  drunk  ; though  I was  as  fober  as  I am  now.  He  call’d 
a Chair,  and  to  humour  him,  I went  into  it ; Now,  fays  1 to  him,  pray  do  1 
you  go  home  : Now  by  that  time,  I believe  it  was  within  a Quarter  of  | 
Eleven,  or  thereabout.  After  I left  him,  I had  not  been  at  home  above  an  | 
Hour,  but  I had  News  brought  me  that  he  was  beaten,  and  ufed  very  ill, 
and  carried  home  very  bad  ; and  this  is  all  1 know  of  the  Matter. 

Mr.  Major.  Where  did  you  part  with  him  ? 

Broad.  It  was  in  Bridges-Street. 

Mr.  Major.  Did  you  fee  which  Way  he  went  ? 

Broad.  I did  not  fee  which  Way  he  turn'd,  but  it  was  about  Eleven 
o'Clock,  and  he  told  me,  he  would  go  dirc&ly  home. 

L.  C.  y.  Was  the  Mob  up  in  Drury-Lant,  when  he  came  to  you? 

Broad.  When  wc  were  in  the  Tavern,  the  Mafter  of  the  Houfe  came 
and  told  us,  that  Mr.  Burgefs’s  Meeting-Houfe  was  pull’d  down,  and 
burning;  and  that  they  had  begun  to  pull  down  another.  This  was 
about  Ten  o’Clock. 

L.  C.  y.  Where  is  his  Houfe  ? 

Broad.  In  Drury-Lone , a little  way  from  Lo’g-A:  e. 

L.  C.  y.  Then  after  you  parted  with  him,  he  mull  go  through  the  Mob. 
Now  you,  who  were  as  fober  as  ever  you  were  in  your  Lif  , and  fenfible 
how  bad  he  was,  muft  have  taken  fo  much  Care"  as  to  confider,  which 
way  he  was  to  go  home  : How  comes  it  to  pafs,  you  did  not  fee  him  home  ? 

3 Broad. 
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B’ cad.  My  Lord,  I would  have  feed  him  home,  but  I am  not  a Man 
that  engage  myfelf  in  Mobs,  for  thofe  of  my  Employment  generally  fuffer 
in  Mobs  ; I avoid  them  if  I can  ; and  if  I meet  them,  I give  them  all  the 
good  Language  I can. 

L C.J.  But  there  is  another  way  you  might  have  fecured  him  from  the 
Mob,  for  I fuppofe  he  was  well  difpofed  to  have  ftaid  longer  at  the  Tavern. 

Broad.  Yes ; but  1 did  guefs,  that  at  Eleven  o’clock  thole  Mobs  are 
generally  over;  and  before  we  came  out  of  the  Houfe,  we  heard  the 
Guards  were  abroad,  and  I guefs’d  he  might  go  home  fefely  the  Way  he 
was  to  go. 

L.  C.  J.  You  have  given  anorher  Reafon  why  you  fliould  take  care  of 
him,  becaufe  he  was  troublcfome  in  Drink,  and  was  a BaihfF,  and  liable 
to  be  affronted  ; therefore  you  fhould  have  taken  care  of  him. 

Brea.!.  1 believe  if  it  had  been  another  Night,  I might ; but  if  I had 

fonc  with  him,  then  I might  have  been  in  the  fame  Condition  with  him  : 
don't  know  but  I might  have  been  forced  to  fay  fomething  or  other,  to 
five  myfelf  from  the  Mob. 

Purchafe.  My  Lord,  the  Mceting-Houfe  is  as  near  my  Houfe  as  it  is 
from  hence  to  your  Lordlhip;  at  a back  Window  1 can  hear  them 
preaching. 

Then  Mr.  Bcmbridge  was  /worn. 

Mr.  Darnell.  Pray  give  an  Account  of  what  you  faw  and  obfefved  of 
the  Priloner,  that  Night  that  the  Mob  was  up. 

Mr.  Bcmbridge.  My  Lord,  I was  at  an  Oil-Shop,  at  Long-Acre  End, 
with  fevcral  others,  about  Eleven  o'Clock,  when  the  Guards  came  and 
difperfed  the  Mob  that  were  there.  When  they  had  been  there  a Quarter 
of  an  Hour,  or  thereabout,  the  Prifoncr  came  to  the  End  of  Long- Acre, 
and  flood  there  by  himl’clf,  and  Nobody  near  him.  One  rode  up  to  him, 
and  talk’d  to  him  for  fome  time ; they  had  not  talk’d  long,  before  two 
more  rode  up,  and  fell  upon  him,  and  drove  him  a few  Doors  ; he  retired, 
and  there  they  left  him. 

L.  C J.  Who  were  the  others  that  were  with  you  in  the  Houfe  ? 

Mr.  hem.  There  was  one  'Jefferies,  who  lives  in  B loom  flu ty-Square, 
and  a Watchman  in  Gray  s- Inn  Faffege,  and  one  Mr.  Cheekly:  There  was 
another  Gentleman  of  the  Tempi/,  butl  don’t  know  his  Name. 

L.  C.  J.  What  was  your  Buiincls  there  ? 

Mr.  Bern.  I was  going  home,  and  the  Mob  was  there,  and  I got  in 
for  Shelter. 

L.  C.  J.  Who  did  you  fee  at  the  Fire,  befidcs  the  Prifoncr  ? 

Mr.  tern.  There  was  Nobody  there  then. 

L.  C.  J.  When  did  you  fee  the  Prifoner  firft  ? 

Mr.  Bern.  It  was  about  Eleven. 

L.  C.  J.  Were  the  Guards  there  then  ? 

Mr.  hem.  Yes  ; and  they  had  difperfed  the  Mob. 

L.  C.  J.  What  do  you  mean  by  the  Mob  being  difperfed  ? Was  the 
Street  clear  ? Or  were  they  of  the  Sides  of  the  Street  ? 

Mr.  Bern.  Some  of  the  Guards  rode  one  way,  and  fame  another;  and 

they  drove  the  Mob  before  them. 

L.  C.  J.  Were  there  none  of  the  Mob  in  the  Street  ? 

Mr.  Bern.  I faw  none  nearer  than  where  the  Guards  had  drove  them  to.  1 
L.  C.  J.  You  fay  you  faw  the  Prifoncr  there;  What  was  he  doing? 
Mr.  Bern.  Nothing  at  all. 

L ■ C.  J.  Had  he  his  Sword  drawn  ? Mr.  Bern.  No. 

L.  C.  J.  When  the  Gentleman  came  up  ftnglc  to  him,  and  they 

talk’d,  had  he  his  Sword  drawn? Mr.  Bern.  No. 

L.  C.  J.  How  long  after  that,  before  the  other  Gentleman  came  up  ? 
Mr.  Bern.  JnftzntTy. 

L.  C.  J.  When  they  came  to  him,  what  pafs’d  ? 

Mr.  Bern.  They  itruck  at  him. 

L.  C.  J.  What  did  lie  do  ? 

Mr.  Bern.  1 faw  him  do  nothing,  but  retire  back  towards  Long-Acre. 

Mr.  Major.  Was  any  Reftftance  made  by  him  to  the  Guards? 

Mr.  Bern.  No. 

Thcs  Henry  Avery  was  /worn. 

Mr.  Darnell.  Pray  give  an  Account  what  you  know  of  the  Prifoncr, 
the  Firft  of  Alarch  lait;  where  you  faw  him,  and  in  what  Condition  he 
was. 

H.  Avery.  I had  been  appraifing  fome  Goods  for  Mr.  Broad , and 
after  we  had  done,  heaik’d  us.  Where  we  would  go  to  make  up  the  Inven- 
tory ? Says  I,  To  the  Croft-Keys  in  Coveni-Garden.  When  we  had  made 
our  Inventory,  Mr.  Bread  came  in,  and  laid,  He  wanted  Purchafe.  He 
lent  for  him,  and  became  very  drunk  : Soon  after,  I was  call'd  out,  and 
left  them.  All  I know  of  him  is,  that  he  waS  very  drunk  : He  came  in  a 
Coach. 

'I hen  John  Holloway  was  (worn. 

Mr.  Darnell.  Were  you  at  the  Tavern,  when  Purchafe  came  in  ? 

J.  Holloway.  1 was  one  of  the  Apprailcrs;  wc  went  afterwards  to  the 
Grefs-  Keys,  to  make  our  Inventory. 

Mr.  Darn.  What  Condition  was  he  in  ? 

J.  Holloway.  Very  drunk. 

Mr.  Darn.  How  long  did  he  ftay  ? 

J.  Holloway.  He  took  part  of  a Quart  of  Wine. 

Mr.  Darn.  What  Time  was  it  ? 

J.  Holloway.  It  was  alter  Nine,  when  he  came  in  ; and  I believe  it 
•was  after  Ten,  when  he  went : We  came  all  away  together. 

L.  C.  J.  Where  did  you  go  ? J.  H lloway.  Home. 

L.  C.  J.  Where  do  you  live? — J.  Holloway.  I live  in  St.  Ann’s. 
L.C.j.  W here  does  Broad  live  ? — J.  Holloway.  He  lives  in  St.  Clement's. 
Then  James  Blaniicld  was  fuorn. 

Mr.  Darnell.  Did  you  lee  Purchafe  that  Night  ? And  at  what  Time  ? 

J.  Bhnfieltl.  About  a Quarter  after  Eleven,  I Saw  him  come  up  Drury- 
Lane , cowards  the  Fire,  when  the  Guards  were  drawn  up,  and  the  Mob 
were  gone. 

Mr.  Darn.  Were  the  Mob  gone,  when  he  came  to  the  Fire? 

J . Stanfield,  Y'es;  except  fome  old  Women  and  Children,  that  were 
not  concern’d. 

Mr.  Darn.  Who  was  with  him  ? 


J.BlmpelA.  There  was  Nobody  with  him  ; but  he  came  to  the  End 
of  Long- Acre , 3nd  had  not  time  to  Hand  there  long,  till  one  fpmr’d  up  to 
him,  and  then  he  feem’d  to  lift  up  his  Hand,  to  keep  off  the  Horfc;  and 
prefently,  another  ftruck  at  him,  but  he  retired  towarJs  Long- Acre,  and  I 
could  fee  no  more  of  him. 

Mr.  Dam.  Was  his  holding  up  his  Hand,  in  your  Opinion,  any 
thing  more  than  to  defend  himfclf  from  the  Horfc  ? 

J.  Blanfseld.  I believe  he  had  no  Defign,  but  to  defend  himfclf  from 
the  Horfe,  and  the  Blow. 

Mr.  Art.  Gen.  You  fay  there  was  no  Mob  when  you  was  there  ? 

J.  Blan field.  No. 

Air.  Ats.  Gen.  Did  you  fee  his  Sword  drawn  ? 

J.  Blanffld.  No : He  lifted  up  his  Hand,  with  his  Sword  in  his  Hand, 
but  it  Was  not  drawn. 

Mr.  Thonfn.  What  Time  was  this  ? 

J.  Blanfitid.  Between  Eleven  and  Twelve  o’Clock. 

Mr.  Thom  for..  How  much  after  Eleven  ? 

J.  Blanfseld.  I believe,  about  a quaitcr,  or  half  an  Hour. 

Mr.  Thomfln.  You  fay,  the  Guards  were  there,  but  no  Mob. 

J.  Blemfleld.  Yes,  a few  Women. 

Mr.  Thomfon.  What  did  the  Guards  do,  if  there  was  no  Mob  there  ? 

J.  Blanfseld.  They  rode  about  to  difpcrfe  the  Women,  and  other 
People  that  were  there. 

Mr.  Thomfon.  You  fey,  they  difpers’d  the  Women,  and  the  other 
People  there.  Wha:  other  People  do  you  mean  ? 

J.  Blanfseld.  People  that  1 fuppofe  were  flaring  on  : The  chief  Mob 
were  gone. 

Mr.  Thsmfon.  When  you  few  Purchafe  there,  there  were  fome  other 
People  befidcs  the  Women  ; Was  he  not  among  thofe  other  People,  as 
you  call  them  ? 

“ • fjc  came  up  by  hirafelf,  and  Nobody  with  him. 

Did  he  {land  in  the  Street  alone  r Or  did  he  join  thofe 


J.  BlanfitU. 
Mr.  Tho/nfn. 
other  People  ? 


There  were  no  others  to  join  with  him. 
1 his  Man  plainly  contradicts  himfclf. 


J.  Blanfseld. 

Mr.  Thomfon 

Then  ‘I  homas  Street  was  /worn, 

Mr.  Major.  Did  you  fee  the  Prifoncr  th.it  Night  the  Mob  was  up  ? 

T.  Sheet.  I am  the  Watchman  that  belongs  to  that  Part : I had  gone 
my  Round  at  Eleven,  and  coming  into  Long- Acre,  I few  two  or  three 
Gentlemen  riding  after  the  Prifoncr;  I llepp’d  over  the  way,  to  fee  what 
the  Matter  was,  and  I few  one  cutting  at  him  ; and  he  went  to  fevs  the 
Blow,  but  his  SWord  was  not  drawn,  but  he  fell  againft  a Bulk  of  a Door, 
at  the  End  of  Red- Lion-Court ; fo  fays  one  of  tiic  Gentlemen  to  me. 
Watchman,  go  and  knock  him  down;  fo  I ran  after  him,  and  overtook 
him:  Who  are  you?  fays  I;  fays  he,  Street,  it  is  I,  I am  drunk ; the 
Guards  have  abufed  me,  Snd  cut  at  mii  : And  fo  feeing  him  drunk,  1 let 
him  go. 

Mr.  Major.  What  Condition  was  he  in  ? 

T.  Street.  Very  drunk,  that  he  could  neither  Hand  nor  go. 

Mr.  Darn.  Then  you  did  not  fee  any  Reafon  to  knock  him  down  ? 

T.  Street.  No. 

Mr.  Darn.  And  being  a Houfckecper,  you  let  him  go. 

Mr.  Major.  Was  he  heading  the  Mob  r 

T.  Street.  No  ; I faw  a great  many  of  the  Mob  bring  a great  deal  of  the 
Wood  to  the  Fire,  hut  almoft  all  the  Mob  was  gone  before  he  appear’d. 

M>.  Alt. (Jen.  You  fey  he  was  fo  drunk,  he  could  neither  Hand  nor  go;  and 
yet  you  fay  he  went  into  Red- Lion-Court ; How  far  is  that  from  Long- Acre  ? 
T.  Street.  A little  way.  He  was  very  drunk. 

Mr.  Alt.  Gen.  I find  he  was  not  fo  drunk,  but  he  knew  you. 

T.  Street.  Yes;  but  lie  reel’d  very  much. 

Mr.  Major.  What  became  of  him  afterwards  ? 

T.  Street.  I don't  know  indeed. 

L.  C.  J.  Docs  he  live  within  your  Walk  ? T.  Street.  Yes. 

L.  C.  J.  Why  did  you  not  fee  him  home? 

T.  Street.  I was  a little  Ihort  in  that. 

L.  C.  J.  When  you  firft  had  Notice  of  the  Mob;  what  did  you  do  ? 

T.  Street.  I got  up,  and  went  my  Round,  at  Eleven  o'Clock. 

L.  C.  J.  Your  ordinary  Rounds,  as  you  ufed  to  do;  but  took,  no  No- 
tice of  the  Mob,  did  you  ? T.  Street.  No. 

L.  C.  J.  Did  you  not  go  among  them,  to  perfwade  them  to  go  home, 
or  complain  to  the  Conftablc : 

T.  Street.  There  were  Conftnbles  there  prefent. 

L.  C.  J.  Did  you  fee  any  among  the  Mob  you  knew  ? 

T.  Street.  No,  notone. 

Mr.  Att.  Gen.  You  knew  Purchafe,  did  you  not  ? — T.  Street.  Yes. 
Air.  Att.  Gen.  And  is  he  the  only  Man  you  knew  there  ? 

T.  Street.  Yes,  to  my  Knowledge. 

Air.  At.  Gen.  Did  you  take  up  anybody  that  Night  ? 

T.  Street.  1 a flirted  our  Conltable/who  took  up  fcveral. 

L.  C.  J.  What  did  you  do  with  them  r 
T.  Street.  Wc  carried  Seven  to  the  Watch-Houfe. 

L.  C.  J.  What  Time  was  that? 

T.  Street.  About  Two  or  Three  o’Clock  in  the  Morning. 

Then  John  Cheekly  was  /worn. 

Mr.  Major.  Did  you  fee  the  Prifoncr  that  Night  the  Mob  was  in 
Drury-Lar.e  ? And  in  what  Condition  was  he  ? 

J.Ciseeily.  My  Lord,  I had  been  at  the  Fleece  Tavern,  and  going  up 
Drury  Lane,  near  the  Cfile  Tavern,  1 met  a great  many  of  the  Mob : 
They  faid  they  had  been  pulling  down  a Meetiug-Houfe  near  Long-Ace, 
and  prefently  1 few  the  Guards  coming  down  very  fait.  When  the  Mob 
were  difperfed,  I few  the  Prifoner  coming,  w.th  his  Sword  on  his  Arm  : 
Prefently,  an  Officer  rode  up  to  him,  and  the  Prifoncr  held  up  his  Sword 
in  the  Scabbard  to  keep  off  the  Horfe,  and  Blow  from  him.  The  Gentle- 
man rode  up  to  him  again,  and  then  the  Prifoncr  did  the  fame  again.  With 
that  another  rode  up  to  him,  and  then  he  went  off  towards  Long- Acre. 

Mr.  Thomfon.  What  was  he  doing,  that  made  the  Captain  ride  up  to  him  ? 

J.  Cheekly. 
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J.  Chtekly.  He  was  {landing  in  a reeling  Pofture,  very  drunk  : When 
they  drove  him  to  the  Bulk,  it  was  as  much  as  he  could  do  to  keep  himfelf 
up. 

Mr.  Thomfon.  But  the  Queftion  is,  What  he  did  that  made  them  rid: 
up  to  him? — J.  Chetkly.  He  did  nothing  at  all.  ' 

Mr.  Thom  fan.  Did  you  not  fee  him  huzza,  or  flourilh  with  his  Sword  ? 

J.  Chetkly.  No. 

juryman.  What  o’Clock  was  it  then  ? 

j.  Cbetkly.  A few  Minutes  before  1 came  there,  I afk’d  the  Watchman, 
What  o'Clock  it  was  ? And  he  told  me,  it  was  halfan  Hourpaft  Eleven. 

L.  C.  J.  Where  do  you  liver— J.  Chetkly.  In Ruffel-Court. 

L.  C.  J.  What  are  you  ? 

J.  Cbetkly.  1 belong  to  the  Sea  ; I have  been  in  the  Queen’s  Service. 

L.  C.  J.  What  Ship  do  you  belong  to  ? 

y.  Cheek.  I was  paid  off  laft  Otlober , and  am  now  waiting  for  Prefer- 
ment. 1 have  been  a Volunteer,  with  the  Queen’s  Letter,  levcn  Years, 
and  a Midfhip-man. 

Then  Plaxton  was  /warn. 

Mr.  Darnell.  What  do  you  know  of  the  Prifoner  at  the  Bar,  that 
Night  the  Mob  was  ? Was  you  fent  for  to  him  ? 

Plaxton.  I was  fent  for  out  of  my  Bed,  between  Twelve  and  One,  to 
let  him  blood  : He  was  not  very  well  : He  had  been  abroad,  and  came 
home  in  Drink  ; and  his  Wife  fuppofej  he  had  had  fome  Hurt,  and  fent 
to  me  to  bleed  him,  for  fear  of  any  Misfortune. 

Then  John  Brooks  was  j want . 

Mr.  Darnell.  What  do  you  know  of  the  Prifoner  that  Night  ? 
y.  Brooks.  My  Lord,  I know  nothing  of  this  Bufinefs;  but  I never 
knew  anv  thing,  but  that  he  behaved  himfelf  very  Well,  while  I knew  him. 

Mr.  Darnell.  My  Lord,  we  have  a great  many  Witneffes  to  his  Repu- 
tation, hut  we  will  not  trouble  your  Lordlhip  with  them.  We  have  done 
with  our  Evidence. 

yuryman.  My  Lord,  we  defirc  to  alk  a Queftion  or  two  of  Rujfel  and 
Richardfan. 

Then  Richard  Ruffcl  was  calf  d again, 
yuryman.  You  was  fpeaking  of  the  Prifoner’s  coming  down  with  his 
Sword  flourilhing,  What  Time  was  that  ? 

Rujfel.  It  was  foon  after  we  came  to  Drury -Lam. 
yuryman.  How  foon  was  it  after  you  came  ■ 

Rujfel.  It  was  immediately  : Wc  had  rode  but  once  round  the  Fire, 
and  hecaine  as  if  he  came  from  Holborn- wards. 

Juryman.  Was  the  Mob  all  gone  away  at  that  time  ? 

Ruffe l . No. 

Juryman.  How  long  was  it  before  they  were  difperfed  ? 

Rujfel.  It  was  about  a Quarter  of  an  Hour. 

'juryman.  Can  you  judge  what  Time  it  was  ? 

Ruffe!.  It  muft  be  about  Eleven,  as  near  as  I can  guefs. 

Mr.  Att.  Gen.  Are  you  fure  he  had  his  Sword  drawn  ? 

Rujfel.  Yes;  heflourilh’d  it,  and  made  feveral  Fulhes  at  us. 

L.  C.  J.  When  he  came  in  this  manner,  were  you  marching  ? Or  did 
you  (land  with  your  Horfes  drawn  up  to  the  Wall  ? 

Rujfel.  Wc  were  {landing  with  our  Horfes  drawn  back  to  the  Wall. 

Mr.  Sol.  Gen.  Which  way  did  he  come  from? 

Rujfel.  He  came  the  way  from  St.  Giles's. 

Air.  Sol.  Gen.  Then  he  came  from  towards  Holborn.  That  clears  it. 
The  other  time,  when  he  came  up  the  Lane,  was  after  they  were  dif- 
perfed. 

L.  C.  J.  Were  you  between  him  and  Holborn,  or  between  him  and  the 
Strand  ? 

Rufftl.  He  came  from  St.  Giles’s,  and  we  were  between  him  and  the 
Strand. 

Mr.  Thomfon.  How  long  did  you  fee  him  firft,  before  the  Mob  were 
difperfed  ? 

Rujfel.  About  a Quarter  of  an  Hour. 

L.  C.  J.  You  fay  you  march’d  round  the  Fire,  and  as  you  went  of  one 
Side  of  the  Fire,  they  went  of  the  other. 

Rujfel.  Yes,  my  Lord  : And  afterwards  wc  were  drawn  up  of  one  Side 
of  the  Fire,  and  the  Guards  of  the  other. 

L.  C.  J.  When  they  were  quite  difperfed,  where  did  you  march  then  ? 
Rujfel.  To  St.  Giles’s , and  fo  to  Holbarn. 

Then  George  Richard fon  was  call'd  again. 

I..  C.  J.  What  Time  was  it  that  he  thruft  at  the  Officer  ? 

Richardfan.  It  might  be  about  Eleven  o’Clock,  but  I can’t  tell  po- 
fitively. 

L.  C.  J.  How  foon  was  it  after  you  came  to  the  Fire  ? 

Richardjon.  It  was  prefently  after  I came  up. 

Air.  Att.  Gen.  What  Time  did  you  come  from  JVhitehall  ? 

. Richardfan.  Something  paft  Ten  ; and  we  could  not  march  fall,  bc- 
caufc  we  had  the  Foot  before  us. 

L.  C.  J.  Did  you  fee  him  as  foon  as  you  came? 

Richardfan.  No;  there  was  a great  Crowd  of  People;  I rode  among 
them,  and  as  I came  back,  I faw  him  of  the  other  Side  : Captain  Hens- 
brough  fpoke  fomething  to  him,  but  wbat  1 know  not  ; and  then  he  made 
a Pals  at  the  Captain,  and  1 ftruck  down  his  Point. 

Purchafc.  I defire  to  know  which  Hand  I had  my  Sword  in  ? 
Richardjon.  I can't  tell  that. 

Mr.  Att.  Gen.  Are  you  fure  you  faw  his  Sword  drawn,  and  the  Thruft 
made  at  the  Captain  ? 

Richardjon.  Yes,  I am. 

Tf>en  Southerland  was  calPd  again. 

L.  C.  J.  Can  you  tell  about  what  Time  it  was  that  he  was  flourilhing 
his  Sword  ? 

Southerland.  It  was  half  an  Hour  after  Ten,  when  we  came  from 
Whitehall ; and,  by  the  beft  Calculation  I can  make,  it  was  about  half  an 
Hour  after  Eleven,  when  I law  him  flourilhing  his  Sword.  I a(k’d  him, 
Are  you  encouraging  the  Mob  ? He  anfwered  me,  Are  you  again!!  Sa- 
cheverel?  And  then  I lifted  up  my  Hand  at  him. 

L.  C.  J . Where  was  he  then  ? 


Southerland.  This  was  above  the  Fire,  and  I faw  him  afterwards  below 
the  Fire.  As  I went  to  Captain  Horfey  for  Orders,  1 call  my  Eye  to  the 
Corner  of  Long- Acre,  and  there  I faw  him  again,  in  the  fame  Pofture. 

L.  C.  J.  Are  you  fure  he  had  his  Sword  drawn  in  both  Places? 
Southerland.  I am  fure  of  it. 

L.  C.  J.  How  long  might  it  be  between  the  two  Times  you  met  him  ? 
Southerland.  A very  little  Time. 

Purchafe.  Which  hand  was  my  Sword  in  ? 

Souther. and.  In  your  Left  Hand. 

Mr.  Thomfon.  Was  it  immediately  upon  your  coming  into  Drary- lane, 
that  you  fpoke  to  hitn  ? 

Southerland.  Not  immediately  upon  our  coming  there. 

Mr.  Thomfon.  How  long  did  you  flay  at  that  Fire,  before  you  difperfed 
the  Mob  ? 

Southerland.  It  might  be  more  than  a Quarter  of  an  Hour. 

Mr.  Darnell.  We  have  done  with  our  Evidence  on  both  Sides.  I beg 
Leave  to  make  a few  Obfervations  upon  the  Evidence  in  Behalf  of  the 
Priloner.  We  think,  my  Lord,  though  he  is  a Bailiff,  (for  there  feems 
to  be  fome  Reflection  call  upon  him  for  that  Reafon)  yet  we  doubt  not* 
but  he  will  have  the  fame  Juftice  done  him  here,  as  if  he  were  a Man 
of  the  beft  Eftate  : For  whatever  is  determined  as  to  this  Man,  may  be 
the  Cafe  of  any  other  who  may  happen  into  the  like  Circumftances ; 
therefore  I beg  leave  to  obferve,  how  far  any  thing  is  proved  againft  him, 
that  may  make  him  guilty  of  High-Treafcn.  We  think  we  have  given 
a full  Anfwer  to  all  the  Prefumption,  that  he  was  engaged  in  the  original 
Intention  of  pulling  down  the  Meeting-Hem fes,  or  that  he  was  aiding  in 
the  Execution  of  that  original  Intention.  We  think  the  Evidence  on  both 
Sides  agree  in  this.  That  the  Prifoner  was  not  concern’d  in  the  original 
Intention  ; and  that  he  was  not  with  the  Mob  that  purfued  Dr.  Sadxvtrel 
to  D’cjlminfler,  and  brought  him  back  in  Triumph,  and  then  went  to  pull 
down  the  Meeting- Houfes  : But  theonlyThing  that  is  proved  againft  him 
is,  that  after  they  were  pull'd  down,  and  after  they  were  burnt,  when  the 
Guards  were  come,  and  they  were  difperfing  the  Mob,  chen  the  Prifoner 
is  fo  unfortunate  to  be  found  with  his  Sword  drawn,  hallooing,  and  af- 
ferting  the  Right  of  Dr.  Sachtverel,  and  that  he  would  (land  by  him,  and 
encouraging  the  People  to  do  fo.  This  is  the  moft  of  the  Evidence  that 
can  be  againft  him  : Then  the  Queftion  is,  Whether  this,  finglv,  can 
make  him  guilty  of  High-Treafon  ? For  if  his  Part  in  the  general  Inten- 
tion be  out  of  the  Cafe,  as  it  mult  he  if  he  came  after  the  Fadt  was  com* 
mitted,  then  the  Queftion  will  be.  Whether  a Man  that  comes  in  after- 
wards, by  faying  the  worft  he  can  fay,  {hall  make  himfelf  guilty  of  High- 
Treafon  ? 

My  Lord,  we  hope  the  Evidence  on  Behalf  of  the  Queen  is  reccncile- 
ablc  with  the  Evidence  for  the  Prifoner  ; and  that  the  Evidence  for  the 
Prifoner  {hall  be  believed,  that  he  only  defended  himfelf  againft  theGuards 
that  rode  up  againft  him  : For  Richardfan  fays,  he  did  not  fee  him  when 
the  Guards  firft  came  there;  and  that  agrees  with  the  Account  ihztBreed 
gave  ; for  he  fays  he  heard  the  Guard  were  marching  before  they  came  out 
of  the  Tavern.  Blenfield agrees  with  the  Evidence  that  Orrel  gave : Says 
he.  The  Mob  were  difperfed  under  the  Eaves  of  the  Houfes  Says  Blan- 
Jitld,  At  the  Time  the  Guards  ftruck  him,  there  were  People  under  the 
Houfes  : But  I don’t  look  upon  them  to  be  the  chief  Mob,  but  only  fome 
Women  and  People  looking  on.  And  then  the  Queftion  is  not.  Whether 
his  Sword  was  drawn  or  not,  but  on  whatOcCafiou,  and  wliat  his  Defign 
was  in  drawing  it?  Our  Witneffes  fay,  that  when  the  Guards  ftruck  at 
him,  he  only  held  up  his  Hand  to  defend  himfelf;  and  that  might 
fright  the  Horfe  ; and  he  being  angry  at  it,  fpurred  up  and  ftruck  him. 
It  is  natural  to  think  the  Guards  {liquid  ride  up  to  thofe  that  were 
{landing  in  the  Street,  and  enquire  who  they  were.  I don't  depend  on  the 
Circumftance  of  his  being  in  Drink,  that  it  is  any  Excufe  ; for  then  if  a 
Man  has  fuch  a Defign  as  this,  he  may  eafily  pretend  himfelf  to  be  in 
Drink,  and  he  will  give  himfelf  Drink  enough  to  encourage  himfelf 
to  do  fo  bold  an  Act : But  the  ufe  we  make  of  it  is  to  fliew,  that  he  had 
not  any  Intention  in  this.  He  had  drank  himfelf  too  far  for  to  have  a Dt>- 
fign  of  joining  with  any  Party,  or  do  any  particular  Thing.  And  my 
Lord  Coke,  in  his  Pleas  of  the  Crown,  where  he  is  giving  his  Opinion 
what  is  levying  War  againft  the  Queen,  fays,  that  the  Act  alone  is  not 
fufficient  to  convitl  the  Party  ; but  the  Mind  is  to  concur  in  it.  It  is  not 
barely  doing  an  Adt  that  is  fufficient  to  convidt  a Man  ; for  he  mull  do  it 
with  that  Defign.  Indeed  if  a drunken  Man  (tabs  another,  it  is  Murder; 
becaufe  Malice  is  fuppofed  where  fuch  a Fail  is  done.  But  in  Cafe  of 
High-Treafon  there  mull  be  an  Intention  proved  in  the  Party  that. doth 
the  Fait.  If  he  was  in  that  Condition  at  the  Time  he  came  out  of  the 
Tavern,  and  did  any  thing  by  way  of  encouraging  them,  we  hope  it  is 
not  fuch  an  Evidence  againft  him  as  will  make  him  guilty  of  any  Part  of 
the  Intention,  if  his  Mind  did  not  concur  in  it. 

Mr.  Juft.  Tracy.  My  Lord  Coke  fays,  in  the  Cafe  of  Oldcajlle,  where 
he  was  forced,  and  did  the  Fail  pro  timore,  that  l’uch  an  Act  could  nos 
make  him  guilty. 

Mr.  Major.  My  Lord,  we  hope  the  Evidence  is  not  fufficient  to  induce 
the  Jury  to  believe  he  was  concerned  in  the  general  Intent  to  pull  down 
tl\e  Meeting-Houfcs;  there  is  no  Proof  offered  that  he  had  any  Intention 
or  Part  in  that  Matter;  nor  does  it  appear  that  he  was  privy  to  it.  We 
have  Ihewn  where  he  was  till  the  Time  he  was  met  by  the  Guards.  As 
for  what  was  done  bv  him  then,  it  will  not  be  pretended,  that  barely  af- 
faulting  the  Guards  is  levying  War;  but  it  mull  be  conftrued  to  bean 
aiding  and  affifting  thofe  Perfons  in  that  Intent  to  pull  down  the  Meet- 
ing-Houfes.  As  for  that,  it  don't  appear  he  had  any  Part  in  it,  but  it  was 
done  before  he  came  to  them  : Nay,  he  could  not  be  affifting  to  the  Mob ; 
for  before  be  came  to  them,  the  Guards  were  come  down,  and  the  Mob 
were  foon  after  difperfed.  The  firft  Time  that  any  Account  is  given  of 
him  is,  when  he  came  behind  the  Grenadiers.  Now  can  it  be  fuppofed 
that  any  Man  that  intends  to  head  the  Mob  would  come  among  the 
Horics,  and  that  fingly?  Whatever  he  laid,  his  Curfing  and  Swearing 
that  will  not  make  him  criminal  in  this  Cafe  : It  appears  to  be  a tiling 
that  was  accidental  and  done  on  a fodden,  and  was  the  Effcdt  of  his  Drink* 
and  that  which  a Man  that  had  no  Intent  of  joining  in  the  general  Defign 
might  be  guilty  of. 

4 Mr. 
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Mr.  At.'.  Gen.  May  it  plcsic  vour  Lordfi.ip,  and  Gentlemen  r*f  the 
Jury,  tve  think  that,  uotwitlillanding  any  Thing  that  has  tern  laid  by 
the  Witncffes,  or  infilled  on  by  the  Counfcl,  it  is  a plain  Cafe  that  the 
Prifonrr  is  guilty  of  the  Crime  laid  to  his  Charge.  They  have  called  a 
great  Number  of  Witncflcs  ; and  I believe  their  intention  in  that  is,  that 
you  Ihould  take  them  by  Tale,  and  not  by  weighing  the  Evidence  and 
the  Force  of  it  ; lor  1 will  be  bold  to  fay,  as  to  all  the  WitnelTcs  that 
have  been  produced  to  prove  him  drunk,  nothing  which  they  have  faidas 
to  that  Point  can  make  any  Alteration  in  the  Cafe.  As  to  the  Witncffes 
produced  for  the  Qjtcen,  i don’t  find  they  pretend  to  fay  any  Thing  in 
Diminution  of  thcCredit  of  them  ; nor  can  they  fay  that  any  one  of  them 
is  likely  to  be  biaffed,  or  to  be  under  a Miftakc  ; only  one  of  them  that 
took  him  to  be  a Country  Gentleman,  when  he  proved  to  be  a Bailiff. 
As  Mr.  Dnrnt'.i  fays,  God  forbid  that  any  one  fhouid  have  hatdcrMcafure 
becaufe  he  is  a Bailiff,  but  that  he  Ihould  have  the  fame  Jullice  as  any 
other  Man  : But  I muff  fay.  It  is  an  cafy  Miftakc  to  take  him  for  a Gen- 
tleman, when  it  appears  by  the  Evidence,  that  one  Bailiff  can  go  to  the 
Tavern  in  his  Coach,  and  the  other  go  from  thence  in  his  Chair.  The 
Counfcl  for  the  Priloner  have  infilled,  that  our  Evidence  don't  maintain 
the  Charge  ; for  they  fay  this  Rifing  is  not  High-Trcafon,  if  there  were 
not  a gcnaral  Intent  to  pull  down  Mceting-Houfcs:  And  we  don't  bring 
it  home,  to  make  it  appear  that  he  was  privy  or  confenting  to  this  De- 
flgn  j but  wc  delire  they  will  confider,  the  fiiit  Witncfs  gives  an  Account 
that  a Refolution  was  taken  on  Tut  flay  to  pull  down  Burgejj's  Meeting: 
By  whom  was  that  taken  ? It  was  by  the  Friends  of  Sacbmeril  that  came 
hallooing  with  him.  Who  is  it  afterwards  that  pulled  them  down  ? 
1 hofe  that  halloo  and  cry  out  for  High-Church  ar.d  Sae  liner  el.  \V  hat 
did  the  Prifoner  fay  when  he  was  among  them  ? Damn  them,  he  was 
for  High-Church  and  Sachntrcl ; he  would  lofe  his  Life  in  the  Cauie. 
It  is  certain  thefe  Meeting- Houfes  were  pulled  down,  and  that  by  thofe 
People  thus  afi’emblcd,  and  who  cried  out  for  S/cbeverel,  <uid  were  the 
Friends  of  Saibevtrel , and  declared  they  would  oppofe  all  that  were  Ene- 
mies to  him,  and  this  Man  cried  out  as  loud  as  any  of  them.  But  we 
don’t  take  it  that  it  is  neccfliiry  to  prove,  that  every  Man  that  was  con- 
cerned in  this  Matter  was  originally  in  the  Confult  and  firft  Dcfign ; hut 
the  Evidence  gives  an  Account,  that  he  joined  with  them,  he  afliftrd 
them.  Ifdrawing  his  Sword  ; if  ftourilhing  it,  and  calling  out  to  them  to 
• refill  the  Guards,  and  pulhing  at  the  Officer  of  the  Guards,  is  refilling, 
Turcly  there  is  fufficient  Proof  again/!  him.  If  a rebellious  Number  of 
People  arc  got  together,  and  a Man,  that  knows  noFof  it  at  firft,  will  join 
with  them,  and  act  with  them,  and  that  which  they  are  doing  is  Trcafon, 
though  he  came  in  late  of  the  Day,  he  mult  deferve  the  fame  Reward  as 
thofe  that  came  in  early  in  the  Day. 

There  is  one  Thing  obfervablc  in  this  Cafe,  that  this  Mceting-Houfe 
was  not  fo  foon  deftroyed  as  Dr.  But  gift's  ; for  the  Fire  was  aim  oft  out 
there,  when  the  Waterman,  who  is  corn-idled,  hallooed  them  to  this 
Meeting  j that  it  was  burnt  firft,  and  then  they  came  to  this  Fire,  and 
that  was  much  later.  It  appears  he  lives  in  the  Neighbourhood  of  this 
Meeting-Houfc  5 for  he  fays  lie  can  hear  them  into  his  Houle  : Now  a 
Man  that  had  been  in  the  Neighbourhood  of  fuch  a Place,  and  bad  been 
a good  Subject,  if  there  had  been  a tumultuous  Dcfign  to  pull  down  Part 
of  his  Neighbourhood,  inllead  of  joining  with  thofe  People,  he  would 
have  endeavoured  to  have  hindered  them  from  doing  Mifchief;  but  in- 
ilead  of  endeavouring  to  prevent  it,  you  find  he  joins  with  them,  he  draws 
and  flout  ilhes  his  Sword,  and  a£ts  in  it  more  than  any  other  Perfon  i 
have  had  an  Account  of.  The  other  WitncITcs  arc  to  give  an  Account 
where  he  was  till  Five  in  the  Afternoon,  and  thenee  till  Eight  at  Night ; 
and  afterwards  he  is  fern  for  by  Mr.  Breed,  and  with  him  he  Hays  till  this 
Matter  is  t ran  ladled.  The  Places  he  has  been  at  before,  are  the  Alc- 
Houfe,  the  Brandy-Shop,  and  the  Tavern  : Are  not  thcl'e  the  proper 
Places  to  prepare  thofe  that  are  to  engage  in  thefe  Sort  of  Things  r For 
whenever  People  go  on  thefe  Attempts,  it  is  nccefiary  to  fortify  them- 
folves  by  ftrong  Waters,  and  ftrong  Liquors,  as  lie  did.  The  Witneffcs 
that  faw  him  there,  and  give  an  Account  of  him,  fome  of  them  lay,  he 
only  held  up  his  Hand  ; others  fay,  he  had  a Sword  in  his  Hand,  but  it 
was  not  drawn,  and  be  held  it  up  only  to  fave  himfelf  from  the  AffauJt 
of  the  Guards.  Now  the  Account  you  have  is,  that  the  Guards  ftruck 
with  the  Flats  of  their  Swords,  and  you  hear  of  Nobody  killed,  nor  any 

Ercat  Harm  done  to  any  body  ; therefore  it  is  not  to  be  thought  they 
iould,  without  Provocation,  fall  upon  this  Man,  and  attack  him.  As 
to  the  Exa&ncfs  of  Time,  there  is  little  Weight  to  be  laid  on  it,  for  the 
whole  Tranfaclion  don't  take  up  above  the  Compafs  of  two  Hours.  The 
Guards  came  Out  about  half  an  Hour  after  Ten,  and  before  Twelve  the 
Mob  was  difperfed.  But  that  which  you  will  take  into  Confideration 
will  be  the  Scries  of  the  Facts,  and  fee  how  they  Hand.  (Jrrtl  fays,  he 
faw  the  Prifoncr  with  his  Sword  drawn,  and  flourilhing  it,  and  when  the 
G uards  came,  fie  affaulted  them  in  the  Manner  you  have  heard  ; and  they 
have  faid  nothing  to  impeach  our  Evidence  ; what  they  fay  makes  it  ap- 
pear he  was  thexc,  and  thus  acting  among  them. 

Mr.  Sal.  Gen.  My  Lord,  the  Evidence  given  by  the  Prifoncr,  and  the 
Defence  made  on  his  Behalf,  is  fo  far  from  giving  any  Anfwer  to  our 
Evidence,  that  it  renders  the  Fadt  more  probable  chan  it  was  before  : 
For  they  have  proved,  that  he  is  a Man  likely  to  be  concerned  in  fuch 
an  Affairj  that  he  had  been  drinking  all  Day,  and  fit  to  engage  in  fuch 
a Matter  ; and  that  he  is  troublefome  in  his  Drink  ; which  arcCircum- 
ftanccs  thatlhew  the  Inclination  of  the  Man,  and  make  it  probable  that 
he  Ihould  engage  in  this  Matter.  The  Facb  wc  take  to  be  Hitjh-Trca- 
fon.  They  fay  on  the  other  Side,  it  is  not  fo,  breaufe  we  mult  prove  a 
general  Intent  to  pull  down  all  Mccting-Houfes,  and  the  pulling  down 
a Jingle  one  is  not  fufficient.  I will  not  now  difpute  that  point  with 
them  ; for  that  there  was  fuch  an  Intention  appears  mod  plainly  bv 
what  pafied  that  Night,  by  the  feveral  Meeting  Houfes  that  were  pulled 
down.  It  was  a general  Intention,  or  clfe  they  could  not  have  gone 
through  fo  many  tn  fo  fhort  a Time  : And  it  is  not  ueceffary  to  prove 
apy  previous  Confult,  for  the  Adi  itfelf  is  Trcafon  : Where  the  Inten- 
tion is  the  T rcafon,  there  the  Acl  mull  be  proved  that  (hows  it,  So  it 
Vox..  VIII; 
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it  is  in  the  Calc  of  counterfeiting  the  Coin,  Nobody  will  fay  there  is  any 
need  to  prove  any  Dcfign  : I hat  there  was  fuch  an  Intention  is  plain,  by 
what  was  committed ; and  any  one  that  joins  with  fuch  a N umber  cf 
People  who  arc  committing  Treafon,  is  equally  guilty  with  them,  if  he  . 
knew  nothing  of  it  till  he  faw  them,  yet  if  he  joins  with  them  in  art 
Action  that  is  Treafon,  he  will  be  equally  guilty  with  them.  They  fa/ 
he  had  not  his  Sword  drawn  ; that  he  was  going  home;  and  he  only  lifted 
up  his  Hand,  with  his  Sword  in  his  Scabbard,  to  defend  himfelf.  But 
that  Evidence  don’t  interfere  with  what  is  offered  on  Behalf  of  the  Queen  ; 
or  if  it  did,  yet  we  think  our  Evidence  is  of  greater  Credit  and  Weight 
than  what  they  offer  : For  they  that  encounter  a Man  who  has  his  Sword 
drawn,  can  never  be  miftaken,  but  deferve  more  Credit  than  thofe  that 
are  only  paffing  by,  and  have  no  Danger  from,  or  Concern  with  him ; 
but  this  is  all  confident,  for  Ruffs!,  and  thofe  who  fay  his  Sword  was 
drawn,  fay,  be  came  from  St.  Gila's  way,  the  others  fay,  it  was  after  the 
Mob  was  difperfed  ; ar.d  that  he  came  up  the  Lane;  and  that  he  went  off 
by  Leng-Acre , and  they  faw  him  no  more.  Now,  fincc  Nobody  faw  him 
home,  he  might  go  that  Way,  and  afterwards  corhe  down  and  join  the 
Moi»,  in  the  Manner  the  Soldiers  have  told  you,  and  then  he  might  be 
driven  off,  and  come  fome  way  round  again,  with  his  Sword  in  his  Scab- 
bard : And  thefe  mult  certainly  be  different  Times,  for  thofe  who  fpeak 
of  his  Sword  being  drawn,  fay,  it  was  when  he  came  from  Holism;  and 
they  that  fay  his  Sword  was  in  his  Scabbard,  fay,  it  was  when  he  came 
from  the  other  way,  and  then  there  can  be  no  Contradiction  between  the 
Evidence.  And  wc  take  it,  the  Law  is  as  plain  as  the  Fact,  and  that  it 
is  High-Trealon. 

Mr.  Tbomfen.  My  Lord,  I would  ftate  the  Objection  in  the  utmoft 
Latitude;  and  yet,  with  Submillion,  the  Fails  proved  on  the  Prifoncr 
make  him  guilty  of  High-Trcafon.  They  have  Infilled,  that  there  was 
no  previous  Intention  in  this  Man  to  pull  down  thefe  Mccting-Houfes ; 
that  at  that  Time  he  was  in  Drink,  and  not  capable  to  b3vc  any  Inten- 
tion cf  doing  any  paiticular  Act  whatever,  and  that  to  the  aiding  and 
affifting  Mats  mult  be  rta;  and  that  became  when  the  Meeting-Houfc 
(the  Materials  of  which  made  the  Fire  in  Drury-Lant ) was  pulled  down, 
and  all  was  over,  and  fo  neither  in  the  firft  Delign,  nor  affifling  at  the 
Execution  of  it.  This,  my  Lord,  I take  to  be  the  Strength  of  their  Ob- 
jections. As  to  the  previous  Intention,  that  is  not  nccclfary  to  be  prov- 
ed, and  has  been  fo  lately  determined,  that  I need  not  trouble  your  Lord- 
fliip  to  repeat  any  Thing  about  it.  If  a Man  joins  in  an  Undertaking  of 
this  Kind,  which  was  general,  though  he  comes  by  Accident,  it  nukes 
him  a Principal  in  that  Matter.  Then  they  would  make  ufe  of  his 
Drunkennefs,  to  excufc  him  from  his  affifting  in  the  Defign ; they  lay, 
if  he  had  not  his  Scnfes,  he  could  have  no  Intention  even  to  aid  or  affi’ft 
any  Dcfign.  Thofe  Gentlemen  know  very  well,  that  Drunkennefs  is  no 
Excufc  for  any  Adi  whatever  : If  a man  does  deprive  himfelf  of  his  Scn- 
fes,  and  commits  a Fad!  that  would  be  a Crime  in  a Man  nor  in  Drink, 
it  fliall  be  conftrucd  to  be  his  Adi,  as  much  as  if  he  had  bis  Scnfes.  Be- 
verly's Cafe,  in  the  4th  Report,  is  exprefs  in  that  Point.  Then  they 
fay,  the  Mceting-Houfe  was  pulled  down  before,  and  he  came  when  all 
was  over.  My  Lord,  I appeal  to  the  Memory  of  your  Lordlhip,  and  the 
Jury,  whether  they  arc  not  miftaken  in  that  Fact;  for  the  Fire  was 
burning  when  he  came,  and  the  Mob  about  it ; they  were  then  burning 
lire  Infidc  of  that  Mceting-Houfe  which  they  had  pulled  down-,  and  if 
[hey  had  not  been  dil'pei fed,  in  all  Probability  would  have  gone  on  with 
their  Dcfign  ; and  he  was  there  when  the  Guards  were  endeavouring  to 
difperfc  them,  and  prevent  their  going  on  to  do  further  Mifchief,  and  he 
oppofed  them.  They  fay,  there  was  no  Rcfiftancc  made  by  the  Mob, 
they  were  quiet ; but  this  Man  did  refill,  he  pulhed  at  the  Horfes,  and 
at  the  Men,  if  you  will  give  Credit  to  the  Witncffes ; and  he  did  as  much 
as  was  in  his  Power  to  animate  and  encourage  the  Mob  to  refill : By  his 
Exprcffions,  and  his  Actions,  he  endeavoured  to  hinder  the  difpcrfirtg  of 
that  Mob,  who  were  executing  a trcafonablc  Dcfign.  That  is  the  aiding 
and  affifting  of  them,  which  is  his  Crime.  Then  they  fay,  he  was  there 
accidentally,  and  fell  in  as  he  was  going  home  quierly.  I take  that  to 
be  otherwife  on  the  Evidence;  for  however  he  might  be  left  by  Mr. 
Bread,  lie  was  feen  coming  down  from  St.  Giles's,  whereas  his  Way  hotm; 
was  the  other  Way.  We  mull  fubmit  it,  my  Lord,  whether  his  aiding 
and  affifting  in  this  Manner,  does  not  make  him  guilty  of  Treafon,  as 
well  as  thofe  who  were  executing  the  traitorous  Deiign. 

L.C.J.  Gentlemen  of  the  Jury,  George  Pur  chafe  Hands  indicted,  for 
that  he,  with  a great  Multitude  of  other  Pcrfons  armed,  did,  the  firft  of 
Manbhd,  levy  open  War  againll  her  Majefty.  The  Evidence  that  has 
been  given  by  the  Queen’s  Counfel,  tends  to’fljcw  a Dcfign  to  pull  down 
the  Mccting-Houfes  about  this  Town,  and  that  Dcfign  executed  on  a 
great  many  of  them  : The  Guards  coming  to  difpcrfe  thofe  that  were  fo 
employed,  and  the  Prifoncr  refilling  the  Guards,  joining  with  the  Mob, 
and  affifting  them.  'Fo  prove  this,  they  produce  Tolley  to  give  an  Ac- 
count of  aDifcourfe,  rather  beginning  than  finillied,  of  a Defign  of  pul- 
ling down  Mr.  Burgeft’s  Mecting-IIoufe  ; fome  were  for  pulling  it  down 
immediately,  others  were  for  deferring  it  till  the  Morrow,  and  others  for 
letting  it  alone  till  the  Trial  was  over  : And  as  they  were  thus  talking, 
he  left  them.  He  calls  it  a Refolution  of  pulling  them  down,  bccaulc 
Nobody  did  oppofe  it,  only  differed  about  the  Time,  but  he  did  not  Hay 
till  they  came  to  any  fixed  Refolution.  The  next  Witncfs  is  Crrel,  who 
gives  you  a very  particular  Hiftory  of  this  Action  : He  tells  you,  at  Leo- 
nard's Coffee-Houfe  he  had  heard  that  they  were  pulling  down  Mr.  Bur- 
grj>y  Mecting-Houfe ; that  he  went  into  that  Mceting-Houfe  twice  or 
thrice  while  they  were  pulling  it  down  ; that  thence  they  went  to  Fetur- 
Lant ; that  they  had  al moll  finiflicd  the  Work  there;  he  found  alrnoft 
every  thing  there  down,  aud  they  were  carrying  the  Materials  to  Holho,, 
end  burning  them:  Thence  they  went  to  Lincoln  s- Inn-  Fields,  and  there  they 
found  a Fire,  where  they  were  burning  the  Materials  of  Mr.  A'l/rjr/i’s.Mcet- 
ing-Houfe.  He  tells  you  what  Outcries  there  were  there,  arid  fpeaks  of 
fome  that  called  them  to  Drury-Lant,  and  a Confult  that  was.  Whether 
they  ihould  go  thither,  or  to  IFHd- Street  f That  fome  that  headed  the 
Mob.  Iwore  they  would  have  all  the  Mccting-Houfes  down,  and  called 
O o them 


fot  1-iigii-Treafoil. 


Primed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


( 283  ) 5^-  Trial  of  George  Purdbafe,  9 Anns,  f 284 ) 

them  along,  and  led  them  to  Drury- Lane ; that  when  he  came  there,  he  Mr.  Bread:  He  was  much  in  Drink,  and  they  got  a Coach,  and  another 
found  them  breaking  down  the  Door  of  that  Mteting-Houfe.  He  tells  went  with  him  to  fee  him  there.  Lovtdtry  (ays,  he  Was  in  Drink:  and 
you  what  pafs'd  there;  that  he  went  afterwards,  and  met  the  Guards,  when  it  was  propofed  for  him  to  goto  Mr.  Bread,  Ibmc  Lid.  it  was  not 
conducted  them  to  Drury-Lane , and  run  before  them  ; rhac  the  Horfe  fit  for  him  to  go,  becaufe  he  was  in  Drink  ; and  this  Witncfs  went  with 
were  commanded  to  difpetfe  the  Mob  ; that  lie  faw  one  with  a Sword,  him,  to  fee  him  fafe  there.  Mr.  Bread  tell-  you  the  Occallou  of  being  ac 
that  was  flieltering  himfelf  under  the  Houfes,  and  there  he  pufh'd  at  the  the  Tavern;  fome  Goods  were  taken  in  Execution,  and  as  they  were 
Idorfes  with  his  Sword.  His  Exprefiion  is,  that  he  poked  ; he  did  not  making  an  Inventory,  a Warrant  was  brought  to  him  again  ft  a Gcntlc- 
make  a regular  Pafs,  hut  poked  at  them  ; that  feveral  of  them  ftruck  at  man,  and  he  fent  to  the  Prifoncr  for  his  Aififtance,  but  he  was  lb  drunk 
him,  and  drove  him  from  among  them  ; that  afterward  he  faw  him  Hand  he  did  not  think  him  fit  for  liufinefs,  and  bid  him  go  home  again;  which 
at  the  End  of  Ling-Acre  \ that  he  went  to  him,  and  perfuaded  him  to  go  he  would  not  do,  unlefs  he  would  give  him  a Pint  of  Wine.  When 
home,  but  he  did  not  think  fit  to  go  home;  but  when  the  Guards  came  they  came  away,  he  told  Mr.  Broad  it  was  a mobbilh  Night,  and  he 
up,  he  refilled  them  : Says  the  Witnefs  to  him,  Do  you  confider  wbat  would  lee  him  home,  and  fancied  he  was  drunk,  and  would  make  him 
you  do  in  oppofing  the  Guards  ? You,  in  effect,  oppofc  the  Queen  : go  into  a Chair,  and  then  the  Prifoncr  went  towards  Drury-Lane  in  order 

What  is  his  Anfwer  ? It  was.  Damn  you,  Are  you  againft  Sacbeverel ? to  go  home. 

Thereupon,  he  cries  out,  High-Church  and  Sacbeverel!  He  would  fight  '1  he  next  is  Btmbridge ; he  fays,  he  was  at  an  Oil-Shop,  at  Ling- Acre 

the  Guards,  and  he  would  lofc  his  Life  in  the  Caufc  ; with  fuch  like  Ex-  End ; that  about  Eleven  the  Guards  difperfed  the  Mob  ; that  afterwards 
prelfions,  which  he  repeated  feveral  times,  and  Ihews  how  refolute  he  was  the  Prifoner  ftood  at  the  End  of  Ling-Acre,  and  an  Officer  rode  up  to  him  j 
in  the  Matter.  He  tells  you,  that  he  refolutcly  made  a full  Pafs  at  one  of  that  the  Mob  was  then  difperfed,  and  the  Officer  having  fpoke  to  him,  fome 
the  Officers,  as  he  was  partly  pafs’d  by  him,  pointing  towards  his  Flank;  others  ftruck  at  him,  and  forced  him  away ; he  faw  no  Sword  at  all  that  the 
and  he  apprehends  he  mult  have  run  him  through,  but  that  another  Prifoner  had.  Avery  fays,  he  was  with  Broad  when  the  Prifoner  came  in. 
Soldier  ftruck  down  hi;  Point ; that  then  the  Soldier  ftruck  at  him,  and  and  fays  he  was  drunk.  Hsllnvay , the  Appraifer,  fays,  the  Prifoner  was 
the  Witnefs  apprehending  it  might  produce  more  Blows,  and  that  there  drunk,  and  that  he  went  away  with  Mr.  Broad  and  him  ; and  tells  you,  it 
might  be  firing,  he  thought  fit  to  retire  : That  he  went  down  the  Street,  was  after  Ten  when  they  parted.  Then  Bratbwaite  tells  you,  he  faw  him  a 
and  the  Mob  was  forced  by  them  that  way,  and  he  heard  fomc  of  them  quarter  after  Eleven  come  up  the  Lane  towards  the  Fire ; that  he  came 
declaring,  We  will  be  even  with  them  To-morrow  Night,  for  they  dare  all  alone ; that  one  of  the  Guards  fpurr’d  up  to  him,  and  fome  of  them 
not  fire  upon  us.  He  gives  you  an  Account  of  the  Place  where  he  firft  ftruck  at  him,  but  he  did  not  ftrike  at  them,  but  feem’d  to  lift  up  his 
faw  this  Man,  which  was  over-againft  the  Pewtcrer’s,  ac  the  Corner  of  Hand  to  prevent  the  Horfirs  from  coming  upon  him.  The  Watchman 
Sheen' i-Jlrtti,  which  is  between  Long-Acre  and  St.  Giles's.  tells  you,  it  was  a quarter  after  Eleven  ; that  the  Guards  ftruck  at  him. 

The  next  Witnefs  is  Rujfel,  who  is  one  of  the  Horfc-Grcnadicrs,  and  but  he  got  up  the  Court,  and  they  fent  the  Watchman  after  him  to 

one  of  the  firft  Body  that  came  into  the  Lane.  He  fays,  they  were  com-  knock  him  down,  but  he  knowing  him,  did  110c  think  fit  to  do  it.  Chctkly 
manded  todifperfe  the  Mob,  and  to  take  Care  to  place  themfclvesfo  againft  fays,  That  at  the  CaJlIeT  avem  he  met  the  Mob;  and  fomc  of  the  Guards 
the  Houfes  that  Nobody  Ihould  come  behind  them,  and  that  they  Ihould  rode  up  to  the  Prifoncr,  but  the  Mob  was  gone  a quarter  of  an  Hour  be- 

hindcr  any  body  from  palling  before  them.  That  Direction  was  prudent  fore  ; and  fays,  that  the  Prifoner  had  no  Sword.  Plaxtsn  only  fays,  thac 

andneedfary;  for  if  they  had  ftood  fo,  that  the  Mob  might  have  come  he  was  fent  for  that  Night  to  let  him  Blood:  And  Brooke  "gives  fome 
behind  them,  they  would  foon  have  had  them  off  their  Horfes.  He  tells  Account  of  his  Behaviour. 

you,  that  the  Prifoncr  came  down  from  towards  St.  Giles' s,  as  they  were  The  Matter  will  be  now  for  yon  to  compare  tbefe  two  Evidences  coge- 

arawn  up  in  this  Manner,  with  the  Horfes  Tails  to  the  Wall.  He  tells  thcr ; and  to  confider,  firft,  whether  chofe  things  are  true  which  arc  fworn 
you,  this  man  did  not  think  fit  to  pafs  before  the  Horfes  in  the  open  Street,  by  the  Queen's  Witnefles,  or  whether  they  arc  anfwercd  by  the  WitnclTes 
but  had  a Mind  to  get  in  behind  the  Horfes,  and  did  get  paft  one  of  them,  for  the  Prifoner  ; and  then  what  Strefs  is  to  be  laid  upon  his  being  in 
but  the  Wjtnefs’s  Horfe  being  drawn  back  between  two  Bulks,  he  could  Drink  : And  as  there  is  no  Objection  made  to  the  Witnefles  of  either 
go  no  further,  and  the  Witnefs  beat  him  out : That  afterwards  he  came  Side,  you  are  to  take  what  they  have  faid  to  be  true,  abating  the  little 
at  the  Head  of  the  Mob,  and  flourifh'd  his  Sword,  and  fvvorc.  Damn  Miftake  a Man  may  fall  into  as  to  the  Exaelnefs  of  Time,  and  the  like, 
you,  who  arc  you  for  ? Are  you  againft  Sachcvercl ? He  takes  Notice,  that  As  to  what  they  would  pretend,  of  his  going  ftraighc  home  from  the 
as  they  difperfed  the  Mob  of  one  Side,  they  gather’d  on  the  other  for  a Tavern,  you  will  obferve  there  is  time  enough  for  him  to  have  done  all 
while ; and  it  was  about  a Quarter  of  an  Hour  before  they  had  quite  dif-  that  he  is  charged  with ; for  it  all  happened  in  a quarter  of  an  Hour,  or  a 
porfed  them.  little  more.  If  he  parted  from  the  Tavern  about  Ten;  from  that  time 

The  next  is  Southerland.  He  tells  you,  that  he  faw  him  feveral  Times ; till  a quarter  or  half  an  Hour  after  Eleven  is  time  enough  to  do  all  that  has 
that  he  drew  up  his  Grenadiers  at  the  End  of  Quern' s-JIreet,  and  he  com-  been  lpoken  of.  I think  there  is  little  Strefs  to  be  laid  upon  the  Time, 
manded  them  to  draw  back,  fo  that  none  might  come  behind  them  ; that  becaufe  there  is  a Series  of  FaQs : The  firft  thing  done  by  him,  before  the 
he  faw  the  Prifoncr  llourilhing  his  Sword,  and  held  out  die  Point  to  him,  Mob  was  difperfed,  was  his  coming  behind  the  Horfes ; and  you  will  find  the 
but  did  not  make  a Pafs;  then,  he  fays,  he  loft  him  for  a while,  but  Rcafon  for  that  pommand  of  the  Officer  to  let  none  come  behind  him : 
afterwards,  when  the  greateft  Part  were  difperfed,  he  faw  him  Handing  But  he,  as  drunk  as  he  was,  knew  there  was  no  hurting  the  Guards, 
over-againft  Long- Acre , with  his  Sword  in  his  Hand,  and  told  the  Cap-  unlefs  they  could  get  behind  them.  He  had  been  in  the  Guards  himfelf; 
tain  he  had  been  troublefomc  to  him  before,  and  the  Captain,  thereupon,  and  you  muft  confider  what  Defign  he  had  in  getting  behind  them,  when 
bid  him  cut  him  to  Pieces,  as  his  Expreffion  was;  that  they  rode  up  to  the  Street  was  open  for  him  to  go  in.  But  if  he  had  a Defign  to  get  bc- 
bim,  but  the  Prifoner  made  his  Efcapc  into  Long- Acre.  hind  them,  that  the  Mob  might  pull  them  off  from  their  Horfes,  he  acted 

The  next  is  Richard/on:  He  is  a Trooper  in  the  Third  Troop  of  very  rationally,  though  he  was  drunk.  That  Fad  was  proved  by  Orrel 
Guards  : He  tells  you,  that  he  remembers  tne  Prifoncr,  when  he  rode  in  and  Rujpl.  Another  rad  was,  when  they  were  drawn  up  above  the  Fire 
the  Firft  Troop ; and  that  he  knew  him  abroad,  and  here.  He  gives  an  near  Holborn , he  was  then  coming  down  from  St.  Giles’ s : So  that 
Account  in  what  Manner  they  march’d  ; that  at  the  Corner  of  the  Street,  this  is  plainly  not  the  Time  that  the  Witnefles  fpeak  of  when  he  was 
Captain  Henjbroug />,  (whom  he  believes  the  Prifoner  muft  know,  becaufe  coming  up  the  Lane.  Then  this  was  only  when  the  Horfc-Grcnadicrs 
he  was  in  the  Guards  at  the  lame  Time)  fpokc  to  him,  but  what  he  faid  the  were  there ; and  the  other  was  when  the  Horfc-Guards  came,  when  they 
Witnefs  don’t  know  ; but  as  he  pafs’d  by  him,  the  Prifoner  thruft  at  were  drawn  up  below  Long-Acre ; and  there  they  fwear  he  made  a Pals  at 
him,  and  the  Witnefs  apprehending  he  intended  to  kill  the  Captain,  he  Captain  Henfbrough : And  RuJTtl  tells  you,  that  as  he  flickered  himfelf 
beat  down  the  Point  of  his  Sword,  and  ftruck  at  him  with  his  Sword,  but  under  the  Houfes,  his  Sword  ftruck  againft  the  Pcnthoufe,  and  broke  to 
the  Point  hitting  againft  the  Pcnt-houfe,  his  Blade  broke  in  Pieces.  This  pieces.  Southerland  fpeaks  of  another  time  when  he  was  at  the  Corner  of 
is  the  Subftance  of  the  Evidence  for  the  Queen,  and,  if  there  be  no  Long-Acre ; and  then  indeed  he  was  doing  nothing:  And  that  is  the  time 
Anfwer  made  to  it,  proves  him  to  be  aflifting  this  Mob,  and  oppofing  the  when  he  told  the  Captain  that  he  had  been  troublefomc  to  the  Grenadiers; 
Guards,  and  attempting  to  kill  the  Captain,  and  taking  the  bell  Advan-  thereupon  the  Captain  bid  him  go  and  cut  him  to  pieces : He  did  go;  and 
tage  to  do  it,  as  he  pafs’d  by  him.  than  the  Prifoner  made  off- : But  this  was  when  the  Mob  was  in  a great 

On  the  Prifoner's  Side,  they  have  produced  feveral  Witnefles,  a mcafure  difperfed.  Now  when  do  his  Witnefles  fpeak  of?  They  Ipeak 
great  many  in  Number.  They  begin  with  him  the  Morning,  and  of  a time  when  he  came  up  the  Lane.  That  furcly  is  nor  the  time  that  either 
give  an  Account,  That  in  the  Morning  he  came  to  Sheer-Lane  to  of  thofe  Witnefles  fpeak  of : They  fay  he  ftood  quiet,  and  a Soldier  rode 
execute  a Writ,  and  about  Twelve  the  Money  was  paid,  and  then  they  up  to  him,  and  ftruck  him.  You  will  confider  whether  that  was  not  the 
parted.  time  that  Southerland  fpeaks  of.  So  that  you  will  confider  whether  the 

The  next  Witnefs  is  Johnfon ; he  fays,  they  parted  at  half  an  Hour  Evidence  of  both  Sides  is  not  rcconcileable ; whether  after  he  parccd  from 
after  Eleven  ; fo  that  thefe  two  two  differ  in  their  Accounts  about  half  an  Broad,  he  might  not  join  the  Mob,  come  down  from  towards  St.  Giles’s , 
Hour ; for  one  fays  they  parted  at  Twelve,  and  the  other  fays,  at  half  an  get  behind  the  Horfe,  and  afterwards  make  a Pafs  at  the  Captain,  and  then 
Hour  after  Eleven  : This  I take  Notice  of  only  to  Ihcw  an  Uncertainty  be  driven  down  with  the  Mob  towards  the  lower  End  of  the  Street : If  fo, 
as  to  the  Time.  it  was  natural,  when  they  were  driven  down  the  Lane,  for  them  to  go 

Benjamin  Holden  is  the  next;  he  fays  he  went  with  the  laft  Witnefs,  and  home ; and  as  his  home  was  up  the  Lane,  he  muft  come  back  alone.  If 
the  Prifoner,  to  the  Savoy ; and  they  parted  at  Twelve,  and  met  again  you  do  believe  he  was  guilty  of  refilling  the  Guards  in  this  manner,  when 
at  Two.  One  Ufe  they  make  of  this  Evidence  is  to  (hew,  that  he  was  He  was  admonilhed  what  the  Confequencc  was,  anJ  lie,  inftead  of  making 
not  in  any  Cabal  that  Day,  for  they  (hew  how  he  employed  his  Time  : an  Anfwer,  only  alks.  Are  you  an  Enemy  co  Sacbeverel ? and  encourages 

But  you  will  obferve,  there  are  two  Hours,  from  Twelve  till  Two,  the : Mob  to  follow  him ; you  are  to  confider  how  far  this  will  make  him 
which  they  give  no  Account  of;  though  they  pretend  to  Ihew  where  he  guilty  with  the  reft:  For  the  Counfel  for  the  Prifoner,  though  they 
was  all  the  Day.  This  Witnefs  fays,  they  parted  about  Four  or  Five  object  to  the  Evidence  of  what  palled  in  the  Temple,  yet  they  agree  this 
©’Clock,  and  then  rhe  Prifoner  went  to  Grove's  Brandy-Shop  : Lane  fays.  Tumult  was  a rebellious  Tumult ; and  the  Fact  Ihews  there  was  fuch 
he  drank  at  his  Maker's  Houfe  till  paft  Five,  and  then  they  went  to  the  a Defign.  Indeed  they  did  not  pull  down  all  the  Meeting-Houfcs ; but 
Hcrfc-ShseTzvtin,  and  came  back  to  the  Brandy-Shop  about  Eight,  and  the  Reafon  was,  bccauie  the  Guards  difperfed  them.  They  admit  therefore 
continued  drinking  there  about  an  Hour.  this  was  levying  War  in  the  Pcrfons  concerned  in  it;  but  they  would  ex- 

The  next  Witnefs  is  Dupper , who  keeps  the  Tavern  ; he  fays,  they  cufe  him,  that  he  came  late  and  very  drunk,  and  did  nothing,  but  was 
came  to  his  Houfe  about  Five  or  Six  ©’Clock,  and  went  before  Nine ; anil  beat  by  the  Guards;  and  that  his  Drunksnnefs  difables  him  from  having* 
fatisfics  you,  that  during  all  that  time  they  were  in  his  Houfe:  Roch  Share  in  the  Defign;  and  therefore  he  can’t  be  guilty.  It  is  infilled,  that  it  is 
went  home  with  him  from  Grove's.  I Ihould  take  Notice,  that  all  thefe  necefiary  he  Ihould  be  engaged  in  the  original  Defign : But  there  is  no  need 
fay  he  was  drunk.  She  fays,  (he  got  him  home,  but  then  he  was  fent  for  by  of  that;  for  that  is  the  Earl  of  EJJex'%  Cafe  : It  is  there  adjudged,  thac 
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the  Ear!  of  Southampton  was  guilty  of  T reafon,  by  joining  the  Earl  of  Ef- 
ftx,  though  he  did  not  know  of  his  Defign.  And  thofe  that  difpcrfed  upon 
the  Queen’s  Proclamation,  it  is  faid  they  wvre  entitled  to  the  Queen’s 
Grace  ; but  it  is  not  fa;d  they  were  not  guilty  of  High-T reafon.  In  Fe- 
lony there  may  be  Accefl’aries,  thofe  that  are  concerned  in  contriving  the 
Felony,  or  afterwards  in  affifting  the  Perfon ; but  in  High-Treafon  al! 
are  Principals,  and  arc  guilty  equally  with  thofe  that  are  the  Actors.  If 
there  is  a Defisn  to  levy  War,  and  it  is  not  levied,  thole  who  were  in  the 
Dcfign  are  guilty  of  Trcafon  ; and  fo  thofe  that  act  in  it,  though  they 
were  not  in  the  origin*)  Defign,  are  guilty.  Say  they.  He  was  not  at  the 
pulling  down  any  Meeting-Houfe  : It  is  true;  but  he  was  defending  thofe 
that  old.  It  is  plain,  by  the  Courfe  they  took,  if  they  had  no:  been  dif- 
perfeu,  they  would  have  pulled  them  all  down.  It  is  not  indeed  accom- 
plilhed  ; fame  of  them  arc  Handing ; but  it  is  becuufc  they  were  difpcrfed. 
Now  is  not  this  aiding  them,  when  he  endeavours  to  kill  the  Captain  of 
the  Guards,  who  came  to  difeerfc  them  ? And  if  he  could  have  prevailed 
to  have  baffled  the  Guards,  they  might  have  gone  to  the  reft  ; and  when 
they  had  pulled  them  down,  they  might  have  pulled  down  every  Man's 
Houfe  they  thought  tit.  My  Lord  Coil's  Exprcfflon  is  made  ufeof.  That 
the  A3  don’t  make  the  Man  guilty,  unlcfs  the  Mind  be  mflty ; therefore 
they  would  infer,  that  he  mull  be  concerned  in  the  Dcfign  originally. 
This  is  a great  Fallacy  ; Oldiojllt  was  at  War  againflthe  King  ; feveral 
furnifiicd  him  with  Vi&uals  and  Drink,  and  it  was  found  they  did  it 
merely  for  Fear  of  Death ; but  as  foon  as  they  could  efcap:  from  him, 
they  did;  and  thereupon  they  were  adjudged  not  to  be  guilty  of  Trcafon. 
Now  you  maycafily  obferve  the  Difference  in  this  Calc  : If  a Man  be 
non  compos,  it  excufes  him  from  Felony,  and  all  other  Crimes.  That  Man 
can’t  be  criminal  that  has  not  the  Ufc  of  his  Reafon  ; but  can  that  be  ap- 
plied to  any  one  that  is  drunk  l That  Matter  is  Hated  in  the  fame  Cafe  . 
He  fays.  If  a Man  will  make  himfelf  drunk,  dull  this  voluntary,  this 
criminal  Incapacity  of  his  Mind  excufe  him  { No;  he  fays  it  (hall  not. 
And  it  would  be  of  dangerous  Confequencc  if  it  Qiould.  Indeed,  his  be- 
ing drunk  might  make  him  more  forward  than  otherwife  he  would  have 
been  ; but  you  fee  he  had  Scnfe  enough  to  get  between  the  Guards  and 
the  Wall,  and  to  attack  the  Captain  when  he  was  palled  by  him.  If  he 
can't  be  criminal  unlcfs  his  Mind  be  fo,  I would  alk,  If  he  had  killed  the 
Captain,  would  it  not  have  been  Murder?  If  fo,  then  if  the  A3  bcTrea- 
fon,  he  would  be  guilty  notwithftanding  his  Drunkennefs.  Therefore  if 
ou  do  believe  he  committed  theFa3s,  there  is  no  Regard  to  be  had  to 
is  Drunkennefs.  If  the  Witnefles  don’t  contradiS  one  another,  but 
they  may  be  reconciled,  you  need  not  then  weigh  which  Side  you  molt 
credit ; but  if  you  think  they  can’t  be  reconciled,  but  that  the  Witnefles 
overthrow  one  another,  then  you  mull  confider  which  of  them  is  of  mod 
Weight ; but  if  they  can’t  be  reconciled,  I think  the  Jury  can  go  in  con- 
fidering  Evidence : And  where  fuch  a Conftru3ion  can  be  put  on  it,  it 
ought  to  Hand. 

Mr.  Juftice  Tracy.  As  to  the  Matter  of  Law,  I concur  with  my  Lord 
Cbicf-Juftice. 

Mr.  Baron  Bury.  So  do  I. 

Then  the  Jury  withdrew  ; and  being  returned,  found  a fpecial  Vcrdi3. 

A Copy  of  the  fpecial  Verdin  in  the  Cafe  of  George  Purchafe,  tried  for  Higb- 

Treafon,  in  levying  War  againji  the  £>uetn,  under  Pretence  of  pulling  down 

Mc/ting-Houfet , 9 Anna;,"  17  to,  as  it  was  drawn  up  for  the  C.nf deration 

of  all  tie  'Judges. 

Midd.Jf  lVJEmorand’  qd  ad  Seflion*  Dn*  Rnx  de  Oicr  & Terminer 
tent>  pro  com>  Midd’  apud  Weltm’  in  com’  prxd’  die 
Martis  undccimo  die  Aprilis  anno  rni  Dnse  nrx  Annie,  he.  nono  coram, 
he.  prafentat’  exiftit  qd  Georgius  Purchafe  nup’  dc  paroch’  Sci  Clement’ 
Dacor’  in  com’  Midd’  Lab’  timorem  Dei  in  corde  fuo  non  hens  nec  dcbm 
ligeanc’  fux  pondcrans  fed  inftigationc  diabolica  motus  & fcJuftus  cordi- 
alem  dileccon’  Sc  veram  debit’  & nralcm  obedienc’  quas  veri  Sc  fidclcs 
fubdit’  fcreHtflimx  h illuftriffimae  Principis  Dnse  nra;  Ann*  Dei  gra’ 
Magn’  Britannia  Francis  fic  Hibernia:  Rn*  Fidei  Delens’,  he.  erg* 
jpam  Dnam  Rnam  gererent  & de  jure  gsrerc  tenent’  |>enitus  iubtrahens  ac 
machinans  ac  toils  viribusfuis  intendens  pacem  & cocm  tranquillitat’  hu- 
jus  Rni  pturbare  primo  die  Martii  anno  rni  dex  Dns  Rn*  o3avo  apud 
prxd’  paroch’  Sci  Clement’  Dacor’  in  com’  prsed*  proditoric  compalLvit 
imamnat’  fuit  fic  intendebat  guerram  rebellion’  & infurrcccon’  contra 
dcam  Dnam  Rnam  infra  hoc  Rcgnum  Magnx  Britannia:  levarc  & fufcitarc 
Etad  eafdem  pdicon’  imiginacon’  fic  intencon’  fuas  prxd’  pcrimplend’  fic 
ad  effcm  redigend’  idm  Georgius  Purchafe  prxd’  primo  die  Martii  arm- 
octavo  fupdico  vi  & armis,  he.  apud  poch’  Sci  Clement’  Dacor’  in  com’ 
prxd’  contra  dcam  Dnam  Rnam  veram  fic  indubitat’  Dnam  fuam  cum 
multitudine  gentium  jur’  prxd’  ignot’  ad  numcrum  quingeni’  pfon’ modo 
guerrino  armat’  h arraiat’  videlt  gladiis  baculis  Sc  fuffibus  Si  al  armis  tarn 
offenfivis  qm  defenfivis  illicite  Si  pditorie  adtunc  Si  ibm  airemblat’  fic  con- 
gregat’  "uerram  publicam  contra  dcam  Dnam  Rnam  pditorie  paravrt  or- 
dinavit  & levavit  contra  ligeanc’  fux  dcbm  contra  pacem  dc*  Dnx  Rn* 
nunc  coron’  & dignitat’  fuas,  he.  Necnon  contra  form’  StatuP  in  humoi 
cafu  edit’  & provis’  per  quod  prxeept’  eft  vie*  com’  prxd'  qd  non  omitt’. 
Sic.  quia  caperet  prsefat’  Georgium  Purchafe  fi,  he.  ad  rclpond’,  he. 
Qd  quidem  indicamem’  prxfat’  juftic’  dc*  Dn*  Rn*  per  Iras  patent 
ipius  Dnx  Rn*  fub  ma»no  Sigillo  fuo  ut  prxfcrt  confe3  poftea  feilt  ad 
deliberacon’  gaol’  Dn*  Rn*  de  Newgate  tent’  pro  com’  Midd’ prxd’  apud 
le  Juftice-Hall  in  !e  Old  Baily  in  fubuibiis  civrt’  London’  die  Luna  de- 
cimo  feptimo  die  Aprilis  anno  rni  dc*  Dn*  Ann*  Rnx^  Magn’  Britan- 
nix,"  he.  nono  fupdico  coram  Samuel’  Garrard  Bar’ Major’  civit’Lond 
Thom  a Parker  mil’  capital’  juftic’  Dnx  Rn*  ad  plita  coram  ipa  Rna  tc- 
nend’  aiflgri’  Edro  Ward  mil’  capital’  baron’  fccii  dee  Dn*  Rn*  Robto 
Tracy  arPun’  juftic’  dc*  Dnx  Rn*  dc  Banco  Thoma  Bury  mil’  un’  ba- 


ron' fccii  dc*  Dr*  Rn*  RieoLevett  mil*  Witte  Wither!  mil’  aldris  dvit* 
London’  Rico  Ricbardfon  ar’  un*  fsrvien’  ad  legem  ac  aP  foe  its  fuis 
juihe’ dex*  Dn*  Rn.e  *d  gsolarr.  rpius  D Rn*  de  Newgate  de  prifonar* 
m cadcro  exillcn’  dclihand'  affign’  per  manus  iu.is  propr’  delibavcr’  hie  in 
Cur’ de  Recordo  in  form’ ions  tvrminand’,  ficc.  Et  fejvri nde  ad  prxd’ 
deliberacon’  gad’  dex  Dnx  Knx  dc  Newgate  tent’  pro'  com'  pr*d’  apud 
Juflice-Ha!l  prxd’ dco  die  Lun*  dccimo  feptimo  die  Anri;  is  rnno  nnno 
fupdeo  coram  pro: fat’  juftic’  dex  Dn*  Rn*  ulc’  noiut  fit  aRfcc  is  prxi’ 
ven’  prxd’  Georgius  Purchafe  fub  cuftoJ*  Rici  Hoarc  mil’  h Thom* 
Dunch  mil’  vie’ com’  prxd'  (in  cuftod’  cujus  in  gaola  dc  Newgate  prxi’ 
pantea  ex  caufa  prxd’  commits’  fuit)  ad  bar’  hie  du3*  in  propr"  perfon’  fua 
qui  committitur  prxfat’  Vic’,  he.  Et  llatim  de  alt'  prodicon’  prxd'  in  m- 
dicament’  pr*d'  luperius  fpilicat  ei  fnpcriu*  impoit  alloquut'  qualit’  fe  vc- 
lit  inJe  acquietari  idm  Georgia  Purchafe  dicit  qd  ipe  non  eft  inde  culpa- 
bil’  fic  inde  de  bono  fit  main  ponit  le  taper  priam  Ideo  immediate  ven’  inde 
jur*  coram  prx  fat’ juftic’  dc*  Dnx  Rn*  ult’  noiat  Sc  al*  feci  is  fuis  hie 
&c.  jier  quos,  fire.  Et  qui,  ficc.  ad  rccogn’,  Sec.  Et  jur’  jurx  illius  per 
prx  fat1  vie’  ad  hoc  impanncILt*  feilt  Thomas  Sutton  Jones  Furncs  [ones 
Parfens  Jofephus  Parfons  Willus  Hargrave  Johes  Meard  Edrus  Bafwell 
Rnbtus  Break  fpcar  RIcus  Bratknife  Ricu«  Hazzard  Francus  Higgins  Sc 
Humfrus  Newman  exact'  ven’ qui  ad  vrrirat’ dc  fit  fep'  pixrnifs’  prxd’ 
dicend’ele3’  triat’  Si  jurat'  dicunt  ftrper  faerm  fuu’  qd  primo  die  Martii 
annoregni  Dnx  Ann*  nunc  Rn*  Magn1  Britannix,  he.  odhvo  multi- 
tudo  gentiu’  it  magnus  concurfu*  pnpuli  ad  aamcru*  quingent’  perfon’ 
modo  guerrino  armat’  Si  irraiat’  videlt  gladiis  baculis  & fuiHbus  Sc  atiis 
armis  cum  offenfivis  qm  defenfivis  apud  paroch’ Sci  Clement’ Dacor"  in 
coni’  Midd’  illicite  Si  proditoric  affemblat’  & congregat'  fuit  fub  colorc  Sc 
prxtextu  diruend’  h fpoliand’  domos  voeat’  Meeting- H-.ufts,  pro  affcmbla- 
conc  proteftan*  fubditor’  Dn*  Rn*  diflenrien’  ab  Ecclia  Anglican’  pro 
divin*  cul:u  allocat’  h approbat*  fedm  direccon’  cujufdm  A3*  in  Parlia- 
ment© Dni  Willi  & D11*  Mari*  nup’  Regis  & Rcgin*  Angl’,  he.  anno 
rni  fui  primo  Ia3’  intirlat’  An  Ait  fr  exempting  their  Majtjlict  Prcujhmt 
Subjells  df  intin • from  the  Church  of  England  from  the  Penalties  of  certain 
Laws  -,  h cum  1 itencon’  ail  caf  lm  domos  diruend’  & fpo'iand’  qdq;  diverie 
humoi  domus  in  vico  vocal’  Fetter-Lane , h inquodm  loco  vocai’  Lin.oln's- 
Irsp -Fields,  h aliis  locis  in  com’  Midd’  per  populu’  fic  ut  prefert*  affem- 
blat’  & congrcgat’  fpoliat*  fuer’  & fubfellia  Aiiitce  Seats , h ro  ra  Angee 
Pulpits , h al’  material’  eifdrn  domibus  fpe3an’ dirut  & in  apertis  locis 
infra  com’  prxd’  combuft’  & cum  igne  confumpt'  fucr’  populo  IIP  adtunc 
magnope  e*cultantc  vociferante  h *■  ciamantc  Et  jur’  prxd'  ulterius  dicunc 
lup"  faerm  I'uum  qd  magna  pars  eardm  perfonar1  aJ  numerii’  treemt’  per- 
fon*  de  concurfu  popul’  ill'  qui  fic  ut  prxfert'  prxJcam  domu’  in  prxd’  ioco 
vocat’  Lincoln  ; Inn-Fields  fpoliafienr  fi:  material’  inde  combufflffenc  & cum 
igne  confumpfillent  per  quendm  Daniel’  Dammarce  du3’  abinde  cr-»a 
quendam  vicu’  vocat’ Drury- Lane,  in  com'  prxd’  progrefii  fuer’  cxul- 
tantes  fi:  clamantes  qd  ipi  oes  humoi  domos  proteftm’  diffl-ntien’ 
ab  Ecclia  Anglican’  pro  afiemfelscor,*  in  cifdm  pro  divino  cultu  fic  ut  pr*- 
fert’  allocat’  fic  approbat*  diriiiiynt  fic  profterncreiit  qdq;  in  prooreifion' 
fua  prxd’  int’  cos  adtunc  agitat*  filit  qm  domu’  humoi  uornor’  proxime 
dirucrent  fic  fpoliarent  aliquibus  cor’  adtunc  fociis  fuis  proponen’  proftra- 
con'  & fpoliacon’  cujufdm  humoi  domus  in  Vico  vocat’  Wild-Street  in  com' 
prxd*  iituat’  cxillcn'  aliis  veroem’  proftracon'  & fpoliacon’  altius  bumoi 
domus  Iituat’ in  vico  prxd’ vocat ’ Drury-Lsr.t,  pro  eo  qd  prxd’ domus 
Iituat*  in  vico  prxd’  vocat’  Wtld-Jlitt,  pcrvlis  fic  nullius  valor’  fuit  & do- 
mus ill’  fituat’  in  vico  prxd’  vocai’  Drury- Lane,  maxime  eftimabilior  Ca- 
per quo  inter  eos  agreat’  fuit  qd  ipi  dcam  domu’  Iituat’  in  vico  prxd’  vo- 
cat' Drury-Lone,  proxime  dirucrent  Si  fpoliarent  fic  luperinde  ad  vicu’  ill’ 
fub  du3u  prxfat1  Daniclis  Dammarce  (codtn  Danicle  populu’  ill’  ad 
cundm  infequendum  adtunc  tnaxime  animantc  & incitantc)  progretfi  fuer' 
exultantes  fic  clamantes  Hu.xo,  High-Church  and  Sachevcrel  f h dtcla- 
r.intcs  qd  ipi  oes  domos  proteftan’  oificntien’ab  Ecclia  Anglican’ pro'  di- 
vino cultu  fic  ut  prxfcrt’  allocat’  dirucrent  & pr*d’  domu’  in  vico  pr*d' 
vocat’  Drury-Lane , adtunc  freger’  fic  fpoluver’  &c  fubfellia  roftrum  fic  al* 
material’  ad  inde  fpe3«n’  in  publico  vico  ibm  adti-nc  protulcr’  ad  combu- 
rend’  & cum  igne  poftea  in  coclm  publico  vico  ac  codm  modo  quoextera 
confumpfer’ Et  jur’  prxd’  ulrius  dicunt  fup’ faerm  fuu’ qd  dum  perfon* 
prxd’  fic  ut  prxfcrt’  affemblat'  fic  congrcgat’  material’  domus  ill’ in  vico 
prxd’  vocat’  Drury-Lane,  combuixbanc  idm  Georgius  Purchafe  in  indica- 
ment’  pr*di3'  menconat'  ibm  advenit  fic  popul’  ill*  cum  glaJio  feoextra3’ 
adtunc  defendebat  fit  ad  mat.  rial’  domus  ill’  comburend’  eos  maxime  ani- 
rnabat  led  idm  Georgius  Purchafe  ante  cemptis  ill’cu’  popul*  prxd’  non 
fuit  pi*  fens  fi:  adtunc  inultu’  potus  fuit  Et  jur’  pi  awl'  ultius  dicunt  fun* 
faerm  fuu’  prxd’  qd  fetellitibus  Dnx  Rn*  per  mandatu’  ejufdm  Dux 
Rn*  concurfu'  populi  prxd'  Jiiliparefi:  infurrcccon'  ill’  fupprimere  in  vie’ 
prxd’ vocat’  D’ury-Lane,  adtunc  fic  ibm  advenientibus  idm  Georgius 
Purchafe  popul’  ili’  fic  ut  prxfert’  material'  domus  prxd’  ibm  comburent’ 
fatellit'  ill’  rcpugnarc,  adtunc  Si  ibm  incit-^bat  fi:  m fit  fep1  ca-,itan’  fa. 
tellitiu’  prxd'  cum  gladiu  fuo  cxtra3*  infult1  fecit  fic  fcpal’  equos  fatellitiu* 
ill’ cum  gladio  fuo  prxd’ pcrcuffit  5:  per  quendm  adtunc  & ibm  pr*fen* 
admonitus  cxiftcns  qd  quicunq;  fatellit’  Dn*  Rna  repugnat  perfen’  etiam 
ipius  Dn*  Rn*  repugnat  adtunc  h ibm  lefprmdendo  dixie.  Are  you  an 
Enemy  U Sachevcrel  ? Qdq;  prxd’  Georgius  Purchafe  anteivit  Aligce  ad- 
vanced before  populu’  prxd’  cundm  Georgiu’  infequen’  contra  fatellit’ 
prxd'  duxit  vot  ilerans  fic  damans  his  verbis  fcquen’  videlt  lam  for  Higb- 
Church  and  Sachevcrel ; come  on,  Ee:,s,  I will  I ft  my  Life  :n  ih  Caufe , and 
will  fight  the  bjl  of 'em.  Et  jur’  prxd’  ultius  dicunt  fep’  faerm  fun’’  prxd,’ 
qd  gcneralis  exclamaco  populi  prxd’  ad  oia  feparal'  Ioca  prxd'  dum  fepa- 
ral’  domos  prxd’  fic  ut  prxfert’  fpoliaver'  fic  material’  inde  combufler’  uni- 
verfalit’  fuit  Higk-Cburds  and  S..chcvcrd  ; fed  utru’  fep’  tota  matia  prxd’ 
per  jur'  prxd'  in  form’  prxd’  compert’  viitebic*  juftic’  fic  cur’  hie  qd  pne- 
di3r  Georgius  Purchafe  culpabilis  fit  de  alt’  prodicon’  prxd’  in  indicament’ 
prxd’  Ipificat’  modo  St  form’  prout  per  indicament’  ill*  feppoit’  neene  jur’ 
prxd'penitus  ignorant’  Sc  inde  petun;  advifamcnt’juflic’ficcur’JiicEt  fi  fuper 
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tou  rr.atla  prfcJ*  per  jur*  prard'  in  fontt’  ptaJ’  rompert’  vnlcbii'  juilic’  & 
cur’  liic  qd  przd’  Georgius  PurchalcdP  culpabilis  e'e  alt'  predict  n’  pued’ 
in  iiidicamcnt’ p-sed’  fpificat’  modo  & form’  prout  per  indicauicnt’  ill’  fup- 
poit*  Tune  iidtn  jur"  dicunt  fuper  faerm  fuu'  qd  pried’  Georgius  Purchase 
ril  culpabilis  tie  sit'  prodicon*  prard’  in  indicarnent’  prred'  Ipiiical'  modo 
A form’  print  per  indicatnem’  piaid’  verfus  eu'  fuppoit’  qJq;  ipe  tempore 
alt*  predictin'  pried’  null’  huit  bon’  (eu  cataiia  terr’  five  tenta  ad  node’ 
jur’  prsed’ tat!  (i  liiper  tola  materia  prard’  per  jur’  pried'  in  form’  pried* 
compert’  t*cbit’  juftic’  k cur'  hie  qd  prsed’  Georgius  Purchafe  non  eft 
culpabilis  de  alt’  prodicon1  prasd’  in  indicarnent’  pried'  fpificat’  modo  k 
form'  prout  per  indicarnent’ ill’ verfus  eu’  fuppoit’  Tunc  iidm  jur’ dicunt 
fuprrl.icim  fuu*  qd  ptx-d'  Georgius  Purchafe  non  eft  culpabilis  de  alt’ 
prodicon’  prted*  in  indicarnent’  prard’  fpificat’  modo  k form’ prout  ipeidm 
Georgius  pro  fe  plitando  allegavit  nee  fe  occone  prxd'  unqm  retraxit  Et 
uia  prsefat’ juftic’ & cur' hie  de  jtrdicio  fuo  de  k fup’  prasmifs'  prard’  red- 
end’  nondu'  advifat’  Dies  inde  dat*  eft  pnefac’  Georgio  Purchafe  ufq; 
prox’  gaol'  delibacon'  de  Newgate  pried'  pro  com’  Midd’  prard’  tenend’in 
gaola  pratii'  fub  cuftod’  vie’  com’  prard’  interim  falvo  cuftoiliend’  &c.  de 
judicio  fuo  de  k fup’  prsemilV  prsed'  audiend’  ’ Eo  qd  prarfat’  juilic’  k 
cur’  hie  inde  nondu’  fee. 

T\/Jl DD  L E S EX,  to  wit.  Be  it  remembered.  That  at  the  Seflions 
'iVJ-  of  our  Sovereign  Lady  the  Queen,  of  Oyer  and  Terminer,  hidden 
for  the  County  of  Middhfx,  at  Wtjlminjler , in  the  County  aforefaid,  up- 
on Turf duy  the  eleventh  l5av  of  April,  in  the  ninth  Year  of  the  Reign  of 
our  find  sovereign  Lady  Queen  Anne , tAc.  before,  (Ac.  it  is  pref-nted. 
That  George  Purchafe,  lute  of  the  Pariih  of  St.  Clement  Danes,  in  the  Coun- 
ty of  Middltfex,  Labourer,  not  having  the  Fear  of  God  in  his  Heart,  nor 
weighing  the  Duty  of  his  Allegiance,  but  being  moved  and  (educed  by 
the  In  (ligation  of  the  Devil,  entirely  withdrawing  the  cordial  Love,  and 
the  true,  due,  and  natural  Obedience,  which  true  and  fairhful  Subjects 
of  our  moll  fcrcncand  illuftrioiis  Prill  eels,  our  Sovereign  Lady  Ann* , by 
the  Grace  of  God,  of  Great- Bi itain,  Frame , and  Ireland,  Queen,  De- 
fender of  the  Faith,  (Ac.  ought,  and  of  Right  are  bound  to  hear  towards 
her  our  faiil  Sovereign  Lady  the  Queen,  and  confpiring,  and  with  all  his 
Strength  intending  to  difturb  the  Peace  and  common  1 ranquillity  of  this 
Kiiiodom,  the  firft  Day  of  March,  in  the  eighth  Year  of  the  Reign  of  our 
(aid  Lady  the  Queen,  in  the  Patifli  of  St.  Clement  Danes  aforefaid,  in  the 
County  aforefaid,  did  traitoroufly  compafs,  imagine,  and  intend  to  levy 
and  raife  War,  Rebellion,  and  Infurrection,  again  ft  our  faid  Lady  the 
Queen,  within  this  Kingdom  of  Great- Britain ; and  to  complete  and  effect 
his  treafonable  Imaginations  and  Intentions,  he  the  faid  George  Pterchaft, 
on  the  faid  firft  Day  of  Morel:,  in  the  eighth  Year  aforefaid,  with  Force 
and  Arms,  tAc.  in  the  faid  Pariih  of  St.  Clement  Danes,  in  the  County  uforc- 
foid,  againft  our  faid  Lady  the  Queen,  his  true  and  undoubted  Sovereign, 
with  a Multitude  of  People,  to  the  faid  Jurors  unknown,  to  the  Number 
of  Five  Hundred  Perfons,  armed  and  arrayed  in  a warlike  Manner,  to 
wit,  with  Swords,  Staff’s,  and  Clubs,  and  other  Weapons,  as  well  of- 
fenfive as4defenltve,  unlawfully  and  traitoroudjr  then  and  there  aflemblcd, 
and  gathered  together,  did  traitoroufly  ordain,  prepare,  and  levy  open 
War  againft  our  faid  Lady  the  Queen,  againft  the  Duty  of  his  Alle- 
giance, againft  the  Peace  of  our  [faid  Lady  the  Queen  that  now  is,  her 
Crown  and  Dignity,  and  againft  the  Form  of  the  Statute  in  that  Cafe 
made  and  provided. 

Wherefore  the  Sheriff  of  the  County  aforefaid  was  commanded,  that  he 
ihould  not  omit,  (Ac.  but  that  he  Ihould  take  the  aforefaid  George  Pur- 
theft,  if,  (Ac.  to  anlwcr,  tAc.  which  faid  Indictment,  the  laid  Juft  ices  of 
our  faid  Lady  the  Queen,  appointed  by  the  Letters  Patent  of  our  faid 
Lady  the  Queen,  under  her  Great  Seal  as  aforefaid,  afterward*,  to  wit,  at 
the  Gaol-Deliverv  of  our  Lady  the  Queen,  of  Newgate , holden  for  the 
County  of  Middltfex  aforefaid,  at  Juftict-Hall  in  the  Old-Bailey,  in  the 
Suburbs  of  the  City  of  London,  on  Monday  the  feventeenth  Day  of  April, 
in  the  aforefaid  ninth  Year  of  the  Reign  of  our  faid  Lady  Anne,  Queen 
of  Great  Britain,  &c.  before  Sir  Samuel  Garrard,  Baronet,  Lord  Mayor 
of  the  City  of  London,  S\t  Thomas  Parker,  Knight,  Lord  Chief  Juftice  of 
our  Lady  the  Queen,  afligned  to  hold  Pleas  before  the  Queen  herfelf,  Sir 
Edward  Ward , Knight,  Lord  Chief  Baron  of  the  Exchequer  of  our  faid 
Lady  the  Queen,  Robert  Tracy,  Efquire,  one  of  the  Jufticts  of  the  Bench 
of  our  faid  Lady  the  Queen,  Sir  Thomas  Bury , Knight,  one  of  the  Barons 
of  the  Exchequer  of  our  faid  Lady  the  Queen,  Sir  Richard  Levett,  Knight, 
Sir  William  Withers,  Knight,  Aldermen  of  the  City  of  London,  Richard 
Richardfon,  Efquire,  one  of  the  Serjeants  at  Law,  and  others  their  Com- 
panions, Jufticcs  of  our  faid  Lady  the  Queen,  afligned  to  deliver  the  Gaol 
of  our  (aid  Lady  the  Queen,  of  Newgate,  of  the  Prifoners  being  in  the 
fame,  did  deliver  here  with  their  own  proper  Hands,  in  the  Court  of  Re- 
cord, in  Form  of  Law,  to  be  determined,  (Ac.  and  thereupon,  at  the  faid 
Delivery  of  the  Gaol  of  our  faid  Lady  the  Queen,  of  Newgate,  holden  for 
the  laid  County,  at  Jujlict-Hall aforefaid,  the  faid  Monday  the  feventeenth 
Day  of  April,  in  the  ninth  Year  aforefaid,  before  the  faid  Juftices  of  our 
faid  Lady  the  Queen  laft  named,  and  others  their  Companions  aforefaid, 
the  faid  George  Purchafe  came  under  the  Cuftody  of  Sir  Richard  Heart, 
Knight,  and  Sir  Thomas  Duncb,  Knight,  Sheriff  of  the  County  aforefaid, 
(to  whofe  Cuftody,  for  the  Caufe  aforefaid,  he  was  before  committed  to 
the  faid  Gaol  of  Newgate ) being  brought  to  the  Bar  here  in  his  own  pro- 
per Pet-ion,  who  is  committed  to  the  aforefaid  Sheriff,  tAc.  and  imme- 
diately being  a(kcd  concerning  the  High-Treafon  aforefaid,  in  the  faid  In- 
dictment above  fpecified,  charged  upon  him  as  above,  in  what  Manner  he 
would  acquit  himfelf  thereof,  the  (aid  George  Purchafe  faith,  that  he  is  not 
guilty  thereof,  and  of  the  Good  and  Bad  thereof  putteth  himfelf  upon  his 
Country  : Therefore  let  a Jury  immediately  come  before  tbe  faid  Juftices 
of  our  faid  Lady  the  Queen  laft  mentioned,  and  others  their  Companions 
here,  lAc.  by  whom,  tAc.  and  who,  tAc.  to  take  Cognizance,  tAc.  and  the 
Jurors  of  that  Jury  by  the  faid  Sheriff  for  this  I’urpofc  impannelled,  that 
is  to  fay,  Thomas  Sutton,  John  Furr.tf,  John  Perfons,  Joftpb  Parfons,  Wil- 


liam Hargreree,  John  Meard,  EtktarJ Bojwell,  Robert  Breakfptar,  Richard 
Leatinife , Rubai  d H.zzard,  branch  Hggins,  and  Humphry  Newman,  be- 
ing called,  appeared,  who  being  ebofen,  tried,  and  fworn  to  (peak  the 
Truth  of  and  upon  the  Premiffcs  aforefaid,  upon  their  Oaths  do  fay  : 

That  upon  the  firft  Day  of  Ma’cl,  in  the  eighth  Year  of  the  Reign  of 
our  Lady  Anne,  Queen  of  Great-Britain,  &c.  that  now  is,  a Multitude 
of  Men,  and  a great  Concourfe  of  People,  to  the  Number  of  Five  Hun- 
dred Perfons,  armed  and  arrayed  in  a warlike  Manner,  to  wit,  with 
Swords,  Staffs,  Chibs,  and  other  Arms,  as  well  off  nfivc  as  defenfrve, 
did  unlawfully  and  traitoroufly  affemble  and  meet  together  in  the  Pariih 
of  St.  Clement  Dunet,  in  the  County  of  Middltfex,  under  Colour  and  Pre- 
tence of  pulling  down  and  rifling  ihe  Houfes  called  Meeting- Houles,  al- 
lowed and  approved  for  the  affembling  of  the  Prcteftant  Subjects  of  our 
Lady  the  Queen,  diffcnting  from  the  Church  of  England,  to  perform  di- 
vine WorftTip,  according  to  the  Direction  of  an  Act  made  in  the  Parlia- 
ment of  our  Lord  i.nd  Lady  William  ard  Mary,  late  King  and  Queen  of 
England,  kc.  in  the  firft  Year  of  their  Reign,  intituled,  An  Ail  for  ex- 
empting their  Majefiies  Prcteflant  SuljeSt  dijfenting  fiom  the  Church  of  Eng- 
land from  the  Penalties  tf  certain  Laws,  and  with  Intent  to  pull  down  and 
rifle  the  fame  Houfes  ; and  that  feveral  Rich  Houfes  in  a Street  called  Fet- 
ter-Lane, and  in  a certain  Place  called  Lincoln  s-lnn-FiehL,  and  in  other 
Places  in  the  County  of  Middltfex,  v.crc  rifled  by  the  People  foas  afore- 
faid  aflemblcd  and  gathered  together;  and  that  the  Seats  and  Pulpits,  and 
other  Materials  belonging  to  the  faid  Houles,  were  pulled  down,  and 
burnt,  and  confumed  with  Fire,  in  open  Places  within  the  faid  Coupty, 
the  People  there  prefent  greatly  rejoicing,  (houting,  and  hallooing  : And 
the  faid  Jurors,  upon  their  Oaths,  do  further  fay,  that  a great  Part  of  the 
faid  Perfons,  to  the  Number  cf  Three  Hundred  Perfons  of  that  Con- 
courfe of  People,  who,  as  aforefaid,  had  tifled  the  faid  Houfe,  in  the 
Place  aforefaid  call’d  Lincoln i- Inn-Fields,  and  had  burnt  and  deftroyed 
with  Fire  the  Materials  therein,  being  led  from  thence  by  one  Daniel 
Dammar tt,  proceeded  towards  a certain  Street,  in  the  County  aforefaid, 
called  Drury- Lane , halloaing  and  crying  out,  that  they  would  pull  down 
and  level  with  the  Ground  all  the  laid  Houfes  allowed  and  approved  as 
aforefaid  for  the  affcmbling  of  the  Proteftants  diflentlng  from  the  Church 
of  England,  for  divine  Wot  (hip;  and  that  in  their  March  aforefaid,  it 
was  then  debated  among  them,  which  Houfe  of  the  faid  Houfes  they  ihould 
next  pull  down  and  rifle.  Come  of  them,  at  that  Time,  propofing  to  their 
Fellows  the  pulling  down,  and  rifling  a certain  Houfe  of  that  kind,  fitu- 
ate  and  being  in  a Street,  call’d  Wild-Street . in  the  County  aforefaid  ; 
but  others  adviling  the  pulling  down  and  rifling  another  Houfe  of  that 
kind,  fituatc  in  the  Street  aforefaid,  called  Dory-Lane,  for  this  Real'on, 
that  the  faid  Houfe,  fituatc  in  the  Street  aforefaid,  called  Wild-Street , 
was  mean,  and  of  no  Value,  and  that  Houfe  fituatc  in  the  Street  afore- 
faid, called  Drury  Lane,  was  very  confidcrable ; whereupon,  it  was 
agreed  between  them,  that  they  would  next  pull  down  and  rifle  the  faid 
Houfe,  fituatc  in  the  Street  aforefaid,  called  Drury-Lane ; and  thereupon 
they  went  to  the  faid  Street,  being  led  by  the  faid  Daniel  Dammuree,  (the 
faid  Daniel  Dammar  et  at  that  Time  greatly  exciting  and  encouraging  the 
People  to  follow  him)  (houting,  and  crying,  Huzza!  High-Church\and 
Sachevcrel  ! and  declaring  that  they  would  pull  down  all  the  Houfes  al- 
lowed, as  aforefaid,  to  the  Proteftants  diffenting  from  the  Church  of  Eng- 
land, for  religious  Worfliip  ; and  did  then  break  and  rifle  the  faid  Houfe, 
in  the  Street  aforefaid,  call’d  Drury-Lane,  and  did  then  bring  out  the 
Seats,  Pulpit,  and  other  Mateiials  thereto  belonging,  into  the  publick 
Street,  there  to  be  burnt,  and  afterwards  did  confome  them  with  Fire  in 
the  fame  publick  Street,  and  in  the  fame  Manner  as  the  reft  were  con- 
fumed.  And  the  Jurors  aforefaid,  upon  their  Oaths,  further  fay.  That 
whilft  the  Taid  Perfons,  afl’embled  and  gathered  together  as  aforefaid,  did 
burn  the  Materials  of  that  Houle  in  the  Street  aforefaid,  called  Drury- 
Lane,  the  faid  George  Purchafe,  in  the  Indidlmeiit  aforefaid  mentioned, 
came  there,  and  with  his  Sword  drawn  did  then  defend  the  faid  People, 
and  did  greatly  encourage  them  to  burn  the  Materials  of  the  faid  Houle  ; 
but  the  (aid  George  Purchafe,  before  that  Time,  was  not  prefent  with  the 
faid  People,  and  at  that  Time  was  much  in  Drink : And  the  faid  jurors, 
upon  their  Oaths  aforefaid,  further  fay,  That  the  Guards  of  our  Sove- 
reign Lady  the  Queen,  then  and  there  coming  by  the  Command  of  our 
faid  Lady  the  Queen,  to  difperfe  the  Concourfe  of  People  aforefaid,  and 
to  fupprefs  that  lnfurrc<flion  in  the  faid  Street  called  Drury-Lane,  the  faid 
George  Purchafe  did  then  and  there  incite  the  People,  then,  as  aforefaid, 
burning  the  Materials  of  the  (aid  Houfe,  to  refrft  the  faid  Guards,  and 
did  make  an  A Haul  t in  and  upon  the  Captain  of  the  faid  Guards,  with 
his  Sword  drawn,  and  with  his  faid  Sword  did  ftrike  feveral  Horfesofthe 
faid  Guards,  and  bein»  admonifhed  by  one  then  and  there  prefent,  that 
whoever  refifteth  the  Guards  of  our  Lady  the  Qudfii,  refifteth  alfo  the 
Perfon  of  our  faid  Lady  the  Queen  j he  then  and  there,  by  way  of  An- 
fwer,  faid.  Are  you  an  Enemy  to  Sachevcrel  l And  that  the  faid  George  Pur- 
chafe advanced  before  the  (aid  People  following,  he  the  faid  George  led 
them  againft  the  Guards  aforefaid,  hallooing,  and  crying  out  in  the  fol- 
lowing Words,  that  is  to  fay,  I am  for  High-Church  and  Sachevcrel  j 
Cane  on.  Boys  ; / will  loft  my  Life  in  the  Caufe,  and  will  fight  the  bt/1  of  them  : 
And  the  Jurors  aforefaid,  upon  their  faid  Oaths,  do  further  lay.  That 
the  general  Cry  of  the  People  aforefaid,  at  all  the  feveral  Places  aforefaid,' 
whifll  they  rifled  the  faid  feveral  Houfes,  as  is  before  let  forth,  and  burnt 
the  Materials  of  the  fame,  was  universally,  High-Church  and  Sache- 
vcrel. 

But  whether,  upon  the  whole  Matter  aforefaid,  found  by  the  faid  Ju- 
rors in  Form  aforefaid,  it  (lull  appear  to  the  Juftices,  and  the  Court 
here,  chat  the  aforefaid  Groige  Purchafe  be  guilty  of  the  High-Treafon 
aforefaid,  in  the  faid  Indictment  fpecified,  in  Manner  and  Form  as  by 
the  faid  Indi&ment  is  foppofed,  or  not,  the  Jurors  aforefaid  arc  entirely 
ignorant,  and  therefore  defire  the  Advice  of  the  Juftices,  and  of  the 
Court  here ; and  if,  upon  the  whole  Matter  aforefaid,  found  by  the 
faid  Jurors,  in  Form  aforefaid,  it  (hall  appear  to  the  Juftices,  and  to 
X the 
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the  Court  here,  that  the  (aid  Gtetgt  Pur  chafe  is  Guilty  of  the  High-Trea- 
fon aforetid,  in  the  faid  Indictment  fpecified,  in  Manner  and  Form  as  by 
the  faid  Indidhnctn  is  ftippoicd,  then  the  laid  J urors,  upon  their  Oaths, 
do  lay.  That  the  faid  George  Purchafe  is  Guilty  of  the  High-1  reafon  a fore- 
laid.  in  the  laid  Indi&mcnt  fpecified,  in  Manner  and  Form  as  by  the  faid 
Indi&mcnt  againft  him  is  fuppofed ; and  that  he,  at  the  Time  of  the 
High-Treafon  aforefaid,  had  no  Goods  or  Chattels,  Lands  or  Tenements, 
to  the  Knowledge  of  the  Jurors  aforefaid  ; but  if,  upon  the  whole  Mat- 
te: aforefaid,  found  by  the  faid  Jurors  in  Form  aforefaid,  it  (hall  appear 
to  the  Juftices,  and  to  the  Court  here,  that  the  faid  George  Purchafe  is 
not  guilty  of  the  High-Treafon  aforefaid,  in  the  Indictment  aforefaid 
fpecified,  in  Manner  and  Form  as  by  the  faid  Indictment  againft  him  is 
fuppofed  ; then  the  faid  Jurors  do  fay,  upon  their  Oaths  aforefaid,  that 
he  the  faid  George  Purchafe  is  not  guilty  of  the  High-Treafon  aforefaid, 
in  the  Indictment  aforefaid  fpecified,  in  Manner  and  Form  as  he  the  Lid 
G 1 or ge  Purchafe,  for  himfclf,  by  pleading,  hath  al lodged ; nor  did  he  ever 
withdraw  himfelffor  the  Occalion  aforefaid:  And  becaufe  the  faid  Juftices 
and  this  Court  are  not  ye:  advifed  of  giving  their  Judgments  of  and  upon 
the  Prcmifles,  therefore  a Day  is  given  to  the  faid  George  Pur  chafe,  to  the 
next  Gaol-Delivery  of  Newgate  aforefaid,  for  the  County  of  Muldlefcx 
aforefaid,  to  be  detained  in  the  Gaol  aforefaid,  under  the  Cuftody  of  the 
Sheriff  aforefaid,  in  the  mean  Time,  fafely  to  be  kept,  &c.  to  hear  their 
Judgment  of  and  upon  the  PremilTcs  aforefaid,  becaufe  the  faid  Juftices 
ijad  this  Court  are  not  yet,  tAc, 


The  following  is  the  Argument  of  the  Chief  Jujlict,  written  with  great 
Clearnef  of  Style , and  Strength  of  Re.ifn. 

A S to  D.immaree  and  others,  who  pulled  down  or  rifled  Meeting- 
■**  Houfes,  it  is  the  unanimous  Opinion  of  all  the  Judges,  That  they 
were  guilty  of  High-Treafon;  and  the  Species  of  that  Trcafon  is,  the 
levying  Wl ar  againft  the  Queen. 

For,  when  a Multitude  is  aflembled,  and  Force  ufed,  not  for  any  pri- 
vate EnJ  or  Revenge,  but  upon  a Pretence  which  ispublick  and  general, 
it  has  in  all  Ages  been  adjudged  a levying  War  againft  the  Crown,  and 
High-Treafon. 

Several  Cafes  have  been  at  feveral  Times,  in  the  Reigns  of  Henry  VIII. 
Queen  Elizabeth , King  Charles  I.  and  King  Charles  Jl.  under  the  Confi- 
deration  of  the  Judges ; and  particularly  fo,  if  a Multitude  aflembled 
with  an  Intent, 

And  actually  with  Forccattempt, 

To  remove  evil  Councillors, 

Surprize  a Privy-Councillor, 

Lay  violent  Hands  on  a Magiftrate, 

Expulfe  Strangers, 

Alter  Laws, 

Make  Reformation, 

Set  Price  on  Victuals, 

Inhance  Salatiesor  Wages, 

Pull  down  Inclofurcs, 

If  the  Defign  be  Kncial  j ?f”rred«riV pr£te“E 
2nd  not  only ) jury. 

Break  Prifons  generally. 

Pull  down  Bawdy-Iioufcs. 

And  in  all  thefe  Cafes  the  Perfons  concerned  therein,  though  they  had 
no  ill  Intention  againft  the  Perfon  of  the  King  or  Queen,  have  been  held 
guilty  of  levying  War  againft  the  King  or  Queen  : For  thefe  Infurrec- 
tions  are  of  a publiek  Nature,  and  Invasions  oF  the  Royal  Authority.  And 
this  Infurrection,  with  Intcn:  to  pull  down  Meeting-Houfes  tolerated  by 
Law,  is  of  a more  publiek  Nature  and  Concern  than  many  of  thofc,  and 
a higher  Violation  of  the  Publiek  Peace;  and  therefore  is,  in  the  Eye  of 
the  Law,  Rebellion,  and  levying  War  againft  Her  Mnjefty. 

As  to  the  particular  Cafe  of  Pur  chafe , the  Prifoner  at  the  Bar,  three  of 
the  Judges,  my  Lord  Chief- Juftice  Trevor,  my  Brother  Powell,  and  Bro- 
ther Price , arc  of  Opinion,  That  as  this  Verdiil  is  found,  he  is  not  guilty 
of  High-Treafon. 

But  all  the  reft  of  the  Judges  are  of  Opinion,  That  upon  this  Vcrdift 
be  is  guilty  of  High-Treafon. 

For  this  InfurrecHon,withan  Intent  to  pull  down  the  Meeting-Houfes, 
being  High-Treafon,  that  is,  being  a Rebellion,  and  in  the  Eye  of  the 
Law  a levying  War  againft  her  Majcfty ; 
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It  appears,  that  the  Dcfign  of  this  Rebellion  was  to  pull  down  and  rifle 
Meeting-Houfes  ; that  the  Manner  of  executing  that  Dcfign  was  by  pul- 
ling down  the  Pulpits,  Pews,  'and  other  Materials  of  the  Meeting-Houfes 
and  burning  them  with  great  T tiumph  in  publiek  Places ; and  when  they 
had  burnt  the  Materials  of  one,  then  to  go  on  to  another. 

It  appears,  that  when  Purchafe  came  to  the  Perfons  engaged  in  this  De- 
fign,  they  were  ftill  continued  alfcmblcd  upon  the  fame  Dcfign ; and 
though  the  pulling  down  of  the  Meeting- Houfe  in  Drury- Lane  were  over 
it  only  had  the  Preference  of  that  in  Wld-Street,  their  whole  Work  of 
pull  mg  down  Meeting-Houfes  was  not  over,  the  whole  Defign  of  rhis  Re- 
bellion was  not  yet  accomplilhcd,  but  they  were  proceeding  in  the  Me- 
thod in  which  they  had  begun,  and  were  burning  the  Materials  of  this 
Meeting- Houfe  in  Drury-Lane,  and  when  that  was  done,  they  would  be 
ar  Liberty  to  gooa  to  another,  and  fo  on  'till  all  fliould  be  tinifbed,  and 
all  the  Meeting-Houfes  deltroyed  ; So  that  their  Rebellion  was  then  con- 
tinuing. 

Punhafe  comes  up  to  them,  joins  them  that  were  thus  engaged  in  an 
AD  of  Rebellion  ; not  only  encourages  them  to  burn  the  Pews°and  Pul- 
pit, but  draws  his  Sword  in  Defence  of  thefe  Rebels,  then,  in  the  Eye  of 
the  Law,  in  VV.,r  againft  their  Queen  : And  when  the  Guards  came,  bv 
Her Majefty’s  fpecial  Command,  todifperle  them,  that  is,  to  flop  tins  Re- 
bellion, and  put  an  End  to  this  War,  he  actually  engages  the  Guards, 
makes  a Pafs  at  the  Captain  of  the  Guards,  and  pokes  at  other  of  their 
Horfes;  and  fodid  all  in  his  Power  to  keep  this  Rebellion  on  foot,  in  Op- 
pofition  to  Her  Majefty’s  Forces  : And  when  a Perfon  joins  himfclf » tliofc 
engaged  in  Rebellion,  and  fights  in  Defence  of  them,  while  they  ate  in 
the  Act  of  Rebellion,  this,  we  think,  involves  him  in  the  Guilt  of  this  Re- 
bellion; and,  by  thus  doing,  he  is  one  of  thofc  that  wages  War  againft 
the  Queen. 

It  is  not  indeed  found  in  exprefs  Words  by  the  Verdiift,  that  he  aided 
and  aflifted  thefe  Rebels,  but  'tis  found  in  eile<£t ; for  'tis  found  that  he 
defended  them  with  his  drawn  Sword,  and  he  fought  againft  the  Guards 
that  were  fent  to  difpcrfe  them:  Nay,  here  is  more  found  than  Aid  and 
Aififtance  implies;  fora  Man  is  properly  faid  to  he  aiding  end  adding 
thofc  that  make  War,  if  he  fupply  them  with  Arms  or  Provifmns,  or  other- 
wife  contributes  to  their  Afliftancc,  though  himfelf  is  at  a Diftaucc;  but 
here,  with  Sword  in  Hand,  he  is  found  a&ually  toattack  the  Guards,  and 
fo  himfelf  joins  in  making  War,  and  is  more  properly  an  Ailor,  than  an 
Aider  or  A (lifter. 

It  is  not  found  in  the  Vcrdift,  that  he  knew  of  the  Intent  to  pull  down 
Meeting-  Houfes,  and  vve  take  it  not  to  be  neceffary. 

j.  Here  is  Matter  found,  that  carries  a violent  Prefumption  that  he  did 
know  it. 

The  Notoriety  of  the  pulling  down  the  Meeting-Houfes  in  fo  publiek 
a Manner ; his  joining  to  fuch  a tumultuous  Aflembly ; his  encouraging 
them  to  burn  the  Materials  ; his  Eagcrnefs  in  defending  this  Aifcmbly; 
his  ufin»  the  Word,  which  appeared  to  be  the  Watch- Word  at  all  the  fe- 
vcral  Meeting  Houfes,  High-Church  and  Sachcverel,  declaring  himfclf  to 
be  for  High-Church  and  Sacbeverel,  which,  if  it  had  no  other  Meaning, 
was  yet  the  Cant  Word  of  thefe  Rebels  ; his  taking  upon  him  fo  far  the 
Knowledge  of  the  Caufc,  that  he  declared  he  would  lofc  his  Life  for  it  ; 
and  ufing  that  as  an  Inducement,  when  he  called  on  the  People  that  were 
engaged  in  the  Caufc  of  pulling  down  Meeting-Houfes,  to  follow  him 
againft  the  Guards,  feeni  very  ftrougly  to  import  his  Knowledge. 

2.  We  are  of  Opinion,  That  if  a Man  knowingly  join  with  others  in 
breaking  the  Peace,  and  adually  fights  the  Guards  in  their  Defence ; if 
in  that  Breach  of  the  Peace  they  were  Rebels,  he  is  fo  too,  whether  he 
knew  thqm  to  be  fo  or  not. 

In  Rebellions  it  is  frequent  that  few  arc  let  into  the  real  Dcfign,  but 
yet  all  that  join  in  it  are  guilty  of  the  Rebellion. 

It  is  not  for  a Man  to  fight  for  Perfons  a&ua!ly  in  Rebellion,  and  fay 
He  meant  indeed  to  break  the  Peace,  but  did  not  defign  Hfoh-Trcafon  - 
he  fliould  have  thought  of  that  before  he  joined  thofc  he  faw  engaged  in 
an  unlawful  Aft;  if  he  will  knowingly  break  and  contemn  the  f.aws  he 
tnuft  be  content  to  fuffer  the  fame  Puniftuncnt  with  thofc  lie  had  joined 
in  breaking  them. 

And  this  is  no  new  Point ; this  was  the  Opinion  of  all  the  Judges  of 
England , in  the  Cafe  of  the  Earl  of  EJfex,  and  Earl  of  Southampton,  in 
Queen  Elizabeth's  Time ; the  Earl  ot  EJfex  having  a Dcfign  to  remove 
fomc  of  the  Councillors  from  about  the  Queen,  and  marching  with  fe- 
vcral  armed  Men  for  that  Purpofe:  All  the  Judges  held.  That  all  that 
went  with  him  out  of  his  Houfe,  and  fo  adhered  to  the  Earl  of  EJfex,  who 
was  guilty  of  High-Treafon,  were  thetnfcJves  guilty  of  High-Tr«fon  too, 
though  they  knew  not  his  Intent. 

Purchafe  received  her  Majefly's  mod  gracious  Pardon. 


LIX.  Ihe  Trial  of  Edward  Arnold,  for  Felony  fin  malidoujly  and  wilfully Jhootmg  at,  and  wounding, 
the  Right  Honourable  the  Lord  Onslow),  at  the  Affixes  held  at  Kingflon  upon  Thames,  in  Surrey, 
March  20,  1723-4,  before  the  Honourable  Robert  Tracy,  Efq.  one  of  his  Majefly's  Juftices  of  the 
Court  of  Common-Pleas.  10  Geo,  I. 


Rex  verfus  Arnold. 

Edward  Arnold  brought  to  the  Bar. 

Surry  ff.  TUR'  pro  Domino  Regc  fop’  Sacrum  fuum  prefentant  quod 
I Edwardus  Arnold  nup’  de  Paroch*  Sci  Nicholai  Guild- 
„ ford  aliis  Guldeford  in  Com’  Surr’  predict’  poft  primum 
diem  Junii  Anno  Dom’  Millimo  feptingeritefimo  vicefimo  tertio  feilt  vi- 
cefimo  octsvo  die  Augufti  anno  Regni  Domini  nri  Georgii  Dei  Gratia 
Magne  Britannic  Franc’  & Hibcrnic  Regis fidei  Dcfcnforis,  Are.  decimo  vi 
At  annis.  Sic.  apud  Paroch'  Sci  Nicholai  Guildford  aliis  Guldeford  pre- 
di^r  in  vm'  Surr'  pred<  in  & rup’  PrehonorabiI’  Thomam  Dotninutn 


Onflow  Baron' Onflow  dc  Onflow  in  Com'  Salop  fc  do  Clandon  in  Com' 
Surrey  in  pace  Dei  & dicti  Domini  Regis  adtunc  & ibidem  exiften’  illice 
fclonice  voluntarie  malitiofe  & ex  malicia  fua  precogitat’  infuit’  fecit 
ct  adtunc  & ibidem  Idem  Edrus  Arnold  quoddam  Tormentum  An°cc  Gun 
valent  quinq  folid’eum  pulvere  Bombardino  Angce  Gunpnuder  Sc  plumbeis 
Glubulis  Angce  Leaden  Shot,  adtunc  & ibm'  onerat’  quod  quidm’  Tormen- 
lum  1 pie  id m Ldrus  in  rnanibus  fuis adtunc  & ibm’  habuit  & tenuit  in  contra 
ad  & verfus  prefat’  prehonorabil’  Thoma m Dominum  Onflow  (codem  pre- 
honorabilThoma  Domino  Onflow  in  alta  Regia  via  apud  Paroch’ Sci 
Nicholai  Guildford  als  Guldeford  predion  Com’  Surr* predict’  adtunc  cx- 

11  . } * “*??=  «n>m’  illice  fclonice  volantaric  malitiofe  A;  ex  malitiafua  pre- 

C?#,,?Vu,lpI°rit  ccexonTavit  Angce  did  Jboot,  pinde  adtunc  & ibm’ dans 
eidm  1 home  Domino  Onflow  in  & fop’  finiftrum  humerum  ipfius 
P P Thome 
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Thome  Domini  Onflow  unum  grave  vulnus  latitudinis  Sex  Pollicum 
ntotond Duorum  Pollicum  contra  paccm  di&i  Domini  Regis  nunc 
- Cnmum  Stalut*  in  hnmni 
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We  think  as  to  die  Subject-Matter  of  the  Petition,  your  Lordfhip  can’c 
grant  it,  from  the  inconvenicncies  that  may  attend  it. 

Mr.  Hunger  ford,  I 

Mr.  Serjeant  IVbilakrr.  My  Lord,  we  oppofe  his  fpcaking. 

Mr.  Hungerford.  I was  going  - 
Mr.  Juftice  Tracy.  It  muft  not  be. 

Mr.  Hungerford.  My  Lord,  I know  my  Duty  fo  well,  that  I fubffiit : 

But  I fee  your  Lordlhip  hath  more  Temper  and  Lenity.  I believe  it  is 
indifferent  what  Part  of  the  Court  his  Brothers  are  in,  if  his  Solicitor 
ftand  by  him.  I know  no  other  ufe  to  be  made  of  it  titan  to  call  his 
W itneffes. 

Mr.  Juftice  Tracy.  I can’t  do  it  with  any  Confent.  What  my  Brother 
fays,  the  Law  is  clear  in.  It  is  my  Duty  to  give  him  all  the  Afliftance 
I can  ; and  that  1 will  do. 

Mr.  Hungerford.  Let  the  Names  be  handed  to  fomebody  to  call  the 
Witnefl’es. 

Mr.  Serjeant  Chejhyrt.  Wc  that  are  Counfcl  for  the  King  will  do 
notiiing  that  is  hard. 

Mr.  Sesjeant  If'h't  laker.  No,  I never  will,  while  a Man’s  Life  is  at 
ftake.  None  of  us  will  do  any  thing  that  is  hard. 

Mr.  Juftice  Tracy.  I don’t  believe  you  will. 

Mr.  Ballard.  May  it  pleafe  your  Lordfliip,.  and  you  Genricmen  of  the 
Jury,  this  is  an  Indictment  at  the  Suit  of  the  King,  againft  Edward 
Arnold  j and  the  IndiClment  fets  forth.  That  Edward  Arnold,  late  of  the 
Parifh  of,  12  c. 

To  this  Indictment  he  hath  pleaded  Not  Guilty;  if  we  call  our  Wit- 
nefies,  and  prove  the  IndiCVmenr,  you  will  find  him  Guilty. 

Mr.  Serjeant  Cbejhyre.  May  it  pleafe  your  Lordlhip,  and  you  Gentle- 
men of  the  Jury,  1 am,  in  this  Cafe,  Counfel  for  the  King.  The  Pri- 
foncr at  the  Bar,  Edward  Arnold,  (lands  indicted  upon  an  Act  of  Par- 
liament of  the  laft  Seflion  of  Parliament ; and,  Gentlemen,  it  is  for  ma- 
licioufly  and  wilfully  (hooting  the  Lord  Onflow,  and  wounding  him,  as 
he  apprehended,  and  as  will  appear  from  the  Evidence,  mortally.  It 
pleated  God  to  preferve  him  ; but  notwithftanding  that,  the  Fa&  by  him 
committed  is  Felony,  without  Benefit  of  Clergy. 

And,  Gentlemen,  though  we  need  nothing  to  juftify  a Law,  made  ne- 
ccffary  from  Inftanccs  in  your  own  Ncigbourhood,  yee,  give  me  leave  to 
tell  you,  it  is  but  reviving  the  old  Law  of  England ; for  by  that,  if  a 
Perlon  did  an  Adt  to  another,  whereby  Death  mightenfue,  notwithftand- 
ing  the  Party  did  not  die  in  a Year  and  a Day,  it  was  Felony.  Wc  have 
Inftanccs  of  this  fo  early  as  Edward  the  Second,  and  Edward  the  Third  ; 
but  I own,  of  later  Years  this  hath  been  difeontinued,  and  held  an  Offence 
punifliablc  at  Difcretion,  yet  not  puniflfd  with  Death,  till  this  Acl  [ 
have  mentioned,  which  is  but  only  the  old  Law  of  England  revived. 
And  if  the  Barbarity  of  People  made  itneccflary,  it  became  the  Lcgilla- 
ture  to  make  it  Felony,  without  Benefit  of  Clergy. 

Gentlemen,  the  FaCt  this  Pcrfon  hath  been  guilty  of,  was  committed  in 
this  Manner.  On  the  twenty-eighth  Day  of  Augufl  laft,  within  lefs  than 
three  Months  after  pafiing  the  Act,  as  if  tbe  Fellow  had  ftudied,  and  been 
fond  of  being  the  firft  inltance  of  Cruelty  that  (hould  fuller  by  this  Act, 
this  noble  Lord,  mentioned  in  the  Indictment,  and  uponwhofe  Life  this 
Pcrfon  had  a deliberate  Dcfign,  had  been  out  with  Gentlemen  a hunting 
a Fox-Chact : Upon  his  returning  down  a Lane  in  the  King's  Highway, 
as  will  appear  by  the  Evidence,  one  Mr.  Flutter  was  on  my  Lord’s  Left 
Hand,  and  Mr.  E acute almolt  on  his  Right,  my  Lord  in  the  Middle;  Mr. 
Flutter  then  obferving  the  Prifoncr  at  the  Bar  coming  up  with  his  Gun 
cock'd,  and  the  Muzzle  towards  him,  alked  him.  What  was  the  mean- 
ing of  his  coming  in  that  manner,  with  his  Muzzle  of  his  Gun,  and  his 
Gun  cock’d  ? 'Inc  Man  makes  no  Anlwcr,  goes  on  a Pace  or  two,  turns 
back,  and  takes  Aim,  and  (hoots  at  this  noble  Lord.  The  Biaft  being 
fo  near,  it  ftruck  him  off  his  Horfc,  wounded  him  in  a cruel  manner  : It 
proved  (it  plcafed  God)  not  mortal,  and  that  bccaufe  he  could  not  buy 
fuch  Shot  as  he  defign'd.  My  Lord,  it  muft  naturally  (hike  Horror  to 
thofe  about  him,  who  had  no  Apprehenfions  of  this  kind,  to  find  the  noble 
Perfon  thus  (hoc.  You  will  ealtly  believe,  they  alighted  to  his  Aflift- 
ance, they  got  him  to  the  Bank  t hecry’d.  The  Villain  hath  kill’d  me; 
as  well  he  might ; Some  of  the  Company  obferving  the  Fellow,  he  went 
on  his  way  thirty  or  forty  Paces  : They  overtook  him,  and  he  refilled  at 
firft,  but  being  brought  to  the  noble  Lord,  whom  he  had  thus  wounded, 
he  makes  no  Excufe  ; he  feerned  to  ftrugglc,  according  to  the  Account  I 
have  in  my  Brief;  he  feem’d  to  be  pale  and  livid,  and  to  have  great  Ran- 
cour, and  aimed,  with  the  Musket,  to  do  tlnu  that  the  Shot  had  not  done  i 
but  that,  you  may  eafily  imagine,  was  prevented. 

Gentlemen,  one  would  wonder  how  a Thing  of  this  kind  could  enter 
into  his  Head  ; but  upon  enquiry,  this  cruel,  barbarous  Man  hath  medi- 
tated on  this  in  his  Thought  for  fome  time;  and  now,  after  Facts  are 
done,  People  are  apt  to  make  Difcovcrics,  and  they  knew  further  than 
they  knew  before.  One  would  be  apt  to  enquire.  What  could  be  the  Oc- 
cafion  of  this  ? One  would  think  this  noble  Lord  had  abufed  and  injured 
this  Man  to  the  laft  Degree ; fo  far  from  that,  that  this  noble  Lord  was 
unknown  to  the  Man ; tbc  Man  did  not  know  him,  but  was  forccJ  to  feek 
Opportunities  to  know  this  noble  Lord,  that  he  might  feek  this  Revenge. 
It  is  not  properly  Revenge,  bccaufc  Revenge  is  a Return  to  an  Injury,  but 
here  was  no  Injury  done  this  Man  by  my  Lord ; my  Lord  did  not  know 
him,  nor,  for  aught  I know,  the  Man  did  not  know  my  Lord.  But  how 
then  came  this  about  ? According  to  the  Tenor  of  his  ConfcflTon,  it  arofc 

i 111V„„ r-  from  the  moft  wicked  Things;  This  noble  Lord  is  known  to  you  all, 

hLSTriaLa  With  SubmiflTon,  I don't  know  any  Afliftance  he  is  capa-  | he  hath  always  appeared  in  the  Service  of  his  Country,  an  Aifertorot 


Cor  n’  .v  Disnitat’  fuas,  &c.  nec  nun  contra  form  am  Statut’  in  humoi 
cafe  edit’  ft  provis'. 

Clerk  of  Arraigns.  How  fay 'ft  thou,  Edward  Arnold,  Art  thou  Guilty 
of  the  Felony  whereof  thou  (landed  indided,  or  Not  Guilty  1 
Pri fsntr.  Not  guilty. 

Cler.  of  Am.  Culprit,  How  wilt  thou  be  tried  ; 

Pri finer.  By  God  and  my  Country. 

Cler.  of  Act.  God  fend  thee  a good  Deliverance. 

Clr  of  Art.  You  Edward  Arnold,  the  Prifoncr  at  the  Bar,  hearken  to 
what  is  laid  to  you.  Thofe  good  Men  that  are  now  called,  and  do  here 
appear,  are  thofe  that  arc  to  pafs  between  our  Sovereign  Lord  tbc  King  and 
you,  upon  your  Lift  mi  Dmth  . if  therefore  you  will  challcim  them,  or 
iny  of  them,  you  mu*  challenge  them  os  they  come  to  the  Book  to  be 
fworn,  before  they  me  fworn. 

[Then  tbe  Jury  were  fworn.) 

C/re.  sfufee.  Count  theft. 

Cryer.  Are  you  all  fworn.  Gentlemen  t 
Jury.  Yes. 

Clir.  ef  err.  Make  a Proclamation.  . n- 

Crier.  0 Yes;  if  any  of  you  can  inform  my  Lord  the  King  s Juiticc, 
the  King’s  Attorney,  or  Solicitor  General,  of  any  Treafin,  Murder,  Felony, 
or  other  Mil demeanor,  committed  by  the  Prfonerat  the  Bar,  come  forth,  and 
you  (hall  be  heard ; for  the  Prifoncr  at  the  Bar  now  Hands  upon  his  De- 
liverance : And  all  Perfons  bound  by  Recognizance  to  profecute  the  1 n- 
foner,  come  forth  and  profecute,  or  you’ll  forfeit  your  Recognizances. 

Cler.  of  Art.  Edward  Arnold,  Hold  up  thy  Hand.  Gentlemen  of  the 
fury,  look  upon  the  Prifoncr,  and  hearken  rohisCaufe;  he  (lands  m- 
dided  &c.  utfupra  upon  which  Imiidment  he  hath  been  arraigned  and 
pleaded  Not  Guilty  ; your  Charge  is  to  enquire  whether  he  be  Guilty  of 
the  Felony  whereof  he  (lands  indicled,  or  not  Guilty. 

Mr  Hunoerford.  I only  beg  Leave  to  trouble  your  Lordfhip  with  one 
Word  in  this  Bufinefs.  Your  Lordlhip  hath  been  applied  to  by  1 etition,  | 
and  an  Affidavit  thereto  annexed,  in  refped  tothcMan’s  Ctrcumftances,  j 
that  he  may  have  a Solicitor  by  him  to  call  his  Witneflcs  only.  1 pray 
they  may  be  read.  . . , . _ . . 

Mr  fufticc  Tracy.  Read  the  Petition  and  Affidavit.  1 

Cryer.  To  the  Honourable  Robert  TraCy , Elq.  12c.  The  humble  Pctt- 

Hunger  ford.  M v Lord,  all  that  wc  defire  is,  that  he  may  be  by  him, 
to  tell  and  to  aflifthim  in  calling  for  his  Witneffcs. 

Mr  Sericant  Chefhyre.  My  Lord,  1 am  commanded  to  attend  this  Ser- 
vice as  1 have  the  Honour  to  be  of  the  King’s  Counfcl ; and  1 appre- 
hend nothing  is  expeded  from  me  of  a Confent  to  a Thing  of  this  Kind. 
Your  Lordfhip  is  of  Counfel  for  all  the  Prifoners,  who  by  Law  can  have 
none,  as  this  Man  can’t  have  any.  1 h.s  is  a Defign  to  forcftall  the 
lufticc  this  Man  is  coming  undor,  and  to  anticipate  it.  My  Lord,  if  any 
thing  appears  in  the  Nature  of  this  Man’s  Defence  and  his  Bchav.our, 
vour  Lordfhip  will  take  care  that  the  Officer  calls  for  what  Evidence  is 
proper.  Nothimr  hath  appeared  in  this  Man’s  Condud,  as  1 am  in- 
formed • He  hath  been  called  to  his  Trial ; he  hath  pleaded  in  the  com- 
mon Method  as  other  People  do;  and  the  Man,  to  my  Sight,  feems  as 
finfiblc  nsinvfclf,  or  any  Perlon  in  Court : Therefore,  when  nothing  clfe 
will  do  they  muft  havc'Recourfc  to  the  Method  of  this  Affidavit.  What 
is  this  Affidavit  ? An  Affidavit  of  two  Brothers,  That  he  now  is,  and  hath 
been  &e.  which  is  more  to  blacken  tbc  Profccution  than  any  thing  elfc. 
If  they  thought  him  fo,  why  hath  he  not  been  reltramed,  anda  Com- 
iniffion  of  Lunacy  taken  out?  There  is  no  Pretence  of  that.  As  this  Perlon 
is  charged  with  to  horrid  a Fad,  I cannot  confent  to  this.  1 am  tore 
vour  Lordfliip  wi II  make  no  new  Precedent.  And  pardon  me,  my-Lord, 
if  I fay  vour  Lordlhip  is  of  Counfcl  tor  the  Prifoncr;  and  till  it  doth  ap- 
pear that  he  is  lunatic,  your  Lordlhip  will  make  no  new  Precedent. 

P Mr  Serieant  Whitaker.  My  Lord,  I am  hkewife  of  Cottnfcl  for  the 
Kimr’  and  I muft  needs  toy,  in  the  little  Experience  I have  had,  I never 

faw  any  Thing  of  this  Nature  offered.  I have  been  attending  often  on 

Indictments  at  the  Old- Bailey,  and  el fe where  and  fomettmes  when  mad 
Peonle  came  on  to  Trial,  and  have  been  really  in  that  Condition  that- the 
Perfons  would  fancy  the  Prifoncr  to  be  ; but  fuch  an  Attempt  as  this  I 
never  knew  before.  Your  Lordlhip  and  the  Court  will,  when  a Man 
r.lr«U  Not  GuiUv,  do  Right,  and  inquire  after  this  Matter:  If  there  is 
!ny P«ft“« A.iryft  !S  hi,  D.L;  but  that  thuCounftl  fo,  tbo 
King  (hould  give  it  up,  and  yield  that  he  is  fo,  cannot  be  expected ; for 

by  agreeing  to  this  Petition  we  do. 

It  is  very  extraordinary  to  hear  Counfel  fpeaking  till  they  arc  aflign- 
cd-  but  as  they  have  taken  that  Liberty,  1 don’t  blame  them  ; every  one 
is  to  do  the  belt  tor  his  Client : But  I hope,  tor  precedent  bake,  and  for 
Tuftice  Sake,  there  (hall  not  the  lead  Countenance  be  given  to  this  Mat- 
ter • 1 take  it  wc  can’t  confent  to  it.  By  Law  the  Pnfoner  cannot  have 
Counfcl ; therefore  1 hope  this  Petition  (hull  be  rejeded. 

Mr  Serieant  Comjns.  I (hall  not  trouble  your  Lordlhip  ; it  is  a Matter 
fo  new  and  furprifmg,  that  I need  not  add  to  what  hath  been  already  faid, 
but  (hall  tobmit  it  to  your  Lordfhip.  . 

Mr.  Mar/h.  Mv  Lord,  I beg  your  Lordfliip  will  indulge  me  one  \\  ord 
in  this  Matter.  The  Attempt  they  make  is  to  have  a Lunatick  aflitted 


bic  of : for  if  really  a Lunatick,  he  is  infcnfiblc,  fo  as  to  receive 
Afliftance,  fuppofing  he  committed  the  r 


the  Liberties  thereof,  always  endeavoured  to  fupport  the  prefent  Go- 
| vernmenr,  in  the  Houfe  of  Hanover , and  is  tor  the  Proteftant  Rc- 


As  to  calling  his  Witneflcs  to  prove  this  Infanity,  thefe  very  Brothers,  | ligion,  againll  Rebels,  and  for  fuppreffing  Clubs,  and  Places  of  Mee 

if  tney  ftand  in  any  Part  of  the  Court,  may  equally  call  them,  as  well  as  mg  for  People’s  wicked  Enterprises;  and  if  that  be  a fault,  I 

if  thev  had  any  Afliftance  of  an  Attorney  or  Solicitor  to  ftand  by  him.  I . hope  it  is  a Fault  moll  of  vou^are  guilty  of,  and  ^vvill  be  guilty  o;' 


if  thev  had  any . ..... , _ . « . . 

would  not  fling  any  Imputation  on  any  Perfon  ; but  it  the  Man  hath 
Defian  to  ad  a mad  Part,  as  the  Dcfign  will  appear,  ,f  he  be  really  fen- 
fibler  then  he  is  capable  of  receiving  the  Inftr.icl.ons  of  the  Agent,  if 
he  happens  to  be  out,  how  to  behave  himfelt*  mad  ; fo  that  no  good,  but 
a very  ' 


that  you  are  for  aflerting  the  Liberties  of  your  Country  and  your 
Religion,  and  for  fupporting  the  Crown;  and  if  this  Man  is  to  he 
believed,  rhe  People  had  infpired  him,  brought  him  to  a Pitch  of 

o - Enthufiafm,  1 don't  know  what  to  call  it,  rhat  my  LotJ  was  an  Eire- 

bad  Ufe  may  be  made  of  it.  As  to  the  Confent,  wc  can't  do  it.  \ my  to  his  Country,  and  he  thought  he  lhould  do  God  and  his  Coun- 
try 
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try  good  Service,  by  de&bvittg  him : Hence  it  is  neccffarv  to  (Hew  whit 
Evidence  wc  have  tr»  "pen  to  vnu,  and  tdl  you  what  Preparation  (it 
comes  out)  that  this  IV I low  made ; and  it  is  very  proper,  becaufc  that  per- 
fectly throws  slide  any  of  the  Pretences  whereby  to  throw  a Dult  in  your 
Eves,-  to  extenuate  the  Crime,  that  lie  had  acted  like  a Madman-,  he  had 
a Heady  and  relolute  Delicti,  and  tiled  all  proper  Means  to  effect  it. 

Gentlemen,  though  he  acted  like  a wicked  Man,  void  oERcafon,  you 
will  have  little  Rcaton  to  think  he  acted  like  a Madman. 

Every  Man  dial  fo  departs  from  Kcal'on,  every  wicked  Man  may  be  faid 
to  b?  a Madman  ; but  I hope  that  (hall  not  lkrecn  all  that  fo  act,  and  free 
and  exempt  them  from  Punifiunenc. 

My  Lord,  the  Morning  this  happened  he  went  to  the  Houfc  of  one 
Smith*  and  had  a Quarter  of  a Pound  of  Powder,  and  a Pound  of  Shot ; 
and  the  Pcrfon  directed  them  to  No.  2.  and  gave  him  that  Shot  which 
was  a target  Sort  than  he  ufed  to  have : And  it  teem*  hr  is  a Markfman, 
Sf  vou  will  hear;  it  was  always  his  Bulincfs  to  aim  at  the  Head. 

H bad  the  Powder  and  the  Shot;  and  that  Morning  he  was  met  by  one, 
•who  hearing  him  difeharge  his  Gun,  afkcd  what  he  had  been  doing,  what 
he  had  killed,  as  you  will  hear  from  one  of  the  Witneffes : Says  he,  I 
ouly  did.  it  to. ditch aige  my  Gun.  Gentlemen,  this  is  to  (hew  that  the 
Purpofe  was  fteady  in  him,  and  he  would  meet  with  no  Difoppointment, 
but  that  his  Purpofe  might  take  Effect.  You  know,  a Gun  that  hath 
been  charged  feme  Time,  and  laid  by,  fomc  Wet  or  Damp  may  happen 
to  it  to  prevent  its  going  oft' ; in  order  to  hinder  that,  he  lirft  difeharges 
pis  Gun*  and  then  loads  again,  that  he  might  be  fccurc  of  its  going  oft'. 
And  after  he  had  thus  prepared  himfelf,  the  next  Thing  was  to  be  ap- 
prized which  Way  my  Lord  was  gone,  which  Way  the  Dogs  went : He 
was  alked  the  Rcafoii,  Arc  you  going  a hunting  r He  falls  out  into  a 
Rage,  that  jny  Lord  Onflow  was  an  Enemy  to  his  Country  ; and  if  he 
could  meet  him,  he  would  (hoot  him.  Within  a few  Minutes  afterwards 
this  Noble  Lord  with  his  Company,  as  1 have  mentioned,  came  by.  The 
Man  being  thus  prepared,  difchargcJ  his  Gun,  and  executed  his  wicked 
Ddign.  My  Lord,  this  is  the  Naiuie  of  the  Thmg  ; and  this  coming  to 
his  Mailer’s  Ears,  he  could  not  but  bo  concerned  that  thofe  who  appeared 
eminent  and  zealous  in  his  Service  Ihould  meet  with  fuch  Treatment : 
Therefore his  Majcfty  hath  given  Directions  to  have  his  own  Servants  ap- 
pear in  this  Profecurion,  to  fee  that  Right  be  done:  And  if  we  make  out 
this  to  be  the  E-iCL  there  is  no  Need  of  Khcturick  or  Flourifli  of  Words  to 
deceive  you,  nor  1 believe  of  any  Thing  to  work  up  your  PalTtons,  or  to 
perfuadeyou  to  do  Right  between  the  King  and  the  Prifuncr;  which  is 
all  vie  dclire, 

Mr.  Serjeant  Iklntnker.  May  it  pleafe  your  Lordftiip,  and  you,  Gen- 
tlemen of  the  Jury,  1 am  Counfei  in  this  Cafe  for  the  King ; and  though 
we  have  the  Honour  to  ferve  the  King,  yet  we  defirc  nothing  but  ac- 
cording to  the  calm  Rules  of  Juftice.  If  the  Evidence  fatisfy  you,  that 
this  Pcrlon,  this  Man,  is  guilty,  then  we  cxpeH  you  find  him  fo;  if  it 
is  not  fufficicnt,  nothing  Hid  by  us  (hould  inlluenccyou  to  do  an  Injury  : 
Therefore  whether  the~M.ni  is  guilty,  and  a Proof  of  that  is  the  Matter 
which  is  to  be  laid  before  you,  we  won’t  ufc  any  Manner  of  Pcrfualion 
one  Way  or  other,  but  plainly  lay  the  Fact  before  you. 

Gentlemen,  this  Man  is  indiHed  upon  an  AH  of  Parliament  palled  the 
Lift  Si  IBons  ; and  this  AH  of  Parliament  every  body  thinks  a neceflary 
Act;  and  if  fo,  it  is  a juft  and  good  Act ; and  if  it  be  juft  anil  good,  it  is 
fit  ii  Ihould  be  put  in  Execution  when  it  is  tranfgrcflcd.  Gentlemen,  I 
(hall  take  up  little  more  of  your  Time  than  only  to  ftateonc  or  two  Facts, 
Which  we  mall  farther  lay  before  you. 

When  the  Wound  was  given  to  this  Noble  Lord,  there  was  fame  Dif- 
courle  with  him  about  it ; and  among  the  reft  one  Gentleman,  you  will 
obferve,  who  was  in  Company,  and  riding  by  my  Lord  Onjlsw,  alked 
him.  How  came  it  to  pufs  lie  had  not  (hot  him  ? Sir,  fays  he,  you  are  an 
innocent  Man.  This  wc  make  ufc  of  for  tlicfe  two  Purpofcs  : The  one 
to  (hew  that  he  had  particular  Malice  againft  my  Lord  Onflow ; upon 
what  Occafion  hath  been  opened  by  my  Brother,  and  1 (hall  not  repeat 
it:  The  other,  tofticw  that  this  was  done  with  great  Deliberation,  and 
done  atrair.lt  this  Noble  Lord.  Gentlemen,  then  further,  when  it  comes 
to  be  inquired  of  him  afterwards,  when  be  feemed  to  be  cool,  How  came 
you  to  do  this  f and,  It’s  Pity  he  (hould  be  guilty  of  fuch  an  Act ; he 
lays.  Have  no  Concern  for  me  ; 1 mult  anfwcr  for  it.  Gentlemen,  thefe 
Things  (hew  that  he  had  no  Manner  of  Remorfe,  not  the  lead.  One 
would  have  thought,  in  cafe  of  Palfion  and  Revenge,  when  People  had 
vented  their  Malice,  they  would  come  to  repent,  and  he  concerned  ; but 
inftead  of  that,  it  appears,  by  his  Difcourfe  afterwards,  he  had  not  the 
lead  Concern  or  Remorfe. 

Then  as  to  his  Preparation  for  this  FaH,  it  had  all  the  Deliberation  in 
it  as  could  be  : Fie  goes  to  a Shop  where  he  ufed  to  buy  his  Powder  and 
Shot ; but  they  happen  not  to  provide  him  with  fo  large  a Shot  as  heex- 
peclcd ; he  at  that  Time  afkcd  tor  the  largcft  Shot ; the  Matter  ol  the 
Houle  was  not  within,  but  the  Miftrefs  was;  lays  (he.  Go  and  fetch 
No.  7,  which  proved  not  to  be  fo  large  2s  he  would  have  had.  No.  2 is 
looked  out  for  him,  and  he  buys  a Quarter  of  a Pound  of  Powder  and  a 
Pound  of  this  Shot. 

This  Evidence  we  (hall  give,  and  add  to  what  hath  been  opened  al- 
ready; and  then  we  fhall  leave  it  to  your  Conferences  and  your  Judgments, 
whether  we  have  not  fufticiencly  proved  the  Charge  in  the  Indictment ; 
and  if  we  have,  we  (hall  appeal  to  your  Judgments,  and  to  your  Con- 
ferences, what  Verdict  to  bring  in. 

Mr.  Serjeant  Comyns.  My  Lord,  we  (hall  beg  leave  to  call  our  WitneiTes. 

Air.  Flutter  fiver  11. 

Mr.  Seri.  Cbejbyre.  Sir,  will  you  tell  my  Lord  and  the  Jury — Give  an 
Account  of  what  palled  when  this  Fafct  was  committed. 

Mr.  Juftice  Tracy.  Bid  the  Pri loner  come  up. 

King’s  Co  unfit.  We  defire  he  may. 

( Brought  up  accordingly  nearer  to  the  Court.) 

Mr.  Juftice  Tract.  ( To  the  Prifintr.)  As  all  the  WitneiTes  come,  if 
you  have  any  Queftion  to  alk,  put  it  to  me,  and  I will  alk  your  Queftion 
for  you  ; I will  give  you  all  the  Alliftance  that  lies  in  my  Power. 

Mr.  Flutter.  As  wc  were  coming  back  from  Hunting  with  my  Lord 
Oifiiw,  we  came  into  a narrow  Lane,  a fandy  Lane  near  Guildford-,  my 
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Lord  O-ficw  was  on  my  right  Hand,  I was  even  with  him  ; I faw  a Man 
coming  up  towards  us;  this  Man,  the  Prifoner;  and  1 taw  he  had  his 
Gun  clicked ; he  met  us. 

Mr.  Scij.  Chefhyrc.  Did  you  fay  any  Thing  to  him  ? 

Mr.  Flutter.  When  he  came  to  my  HoriVs  Head,  his  Countenance 
changed  pale;  then  I alked  him,  why  he  carried  his  Gun  in  chat  Man- 
ner ? He  made  no  Anfwcr,  but  immediately  turned  ihort,  and  IhotmyLord. 

Mr.  Sen.  Cb<jby>c.  In  what  Place  was  it  ? What  is  the  Name  of  the 
Place  ? 

Mr.  Flutter . I don’t  know  the  Name  of  the  Lane;  it  is  near  Katharine* 
Hi!!. 

Mr.  Scrj,  Chejhpt.  In  what  Parilh  is  it? 

Mr.  Flutter.  St.  .V»V/»/i»r’S  Parilh. 

Mr.  Serj.  Cbejbyre.  W hat  was  the  Effecl  of  his  (hooting  r 

Mr.  Flutter.  My  Lord  Onflow fell  off  his  Horfc  on  his  Face  ; my  Fiorfe 
Harried  at  the  Gungoingofr ; but  as  foon  as  1 could  turn  him,  and  come 
up,  I faw  the  Blood  come;  and  I laid.  My  Lord,  I will  go  to  GuUdfinlt 
and  get  Come  Surgeons ; and  accordingly  I went. 

Mr.  Mar]],.  What  became  of  the  Prilbner? 

Mr.  Flutter.  Fie  walked  up  the  fandy  Way ; but  I can’t  tell  what  be- 
came of  him,  bccaufe  I was  gone  for  the  Surgeon. 

Mr.  Scr.  Chejhpc.  Arnold,  would  you  alk  this  Witnefs  any  Qurilians  ? 

Mr.  Juftice  Tracy.  Put  it  to  me;  tell  me  what  Queftion  you  would 
have  alked,  I will  alk  it. 

Prifoner.  1 don’t  know.  Aft:  him  yourfelf,  if  you  have  a Mind  to  it, 

I don't  know.  I ufed  to  go  that  Way  every  Day.  1 am  lorry  lor  whet 
is  done;  and  I can’t  think  how  I came  to  take  that  Wav. 

Mr.  Scrj.  Cbejbyre.  The  Devil  worked  with  him,  /food  at  his  right 
Hand,  and  directed  him. 

Mr.  Parfons  [worn. 

Mr.  Serj.  Uf/i taker.  Mr.  Parfint , pray  give  an  Account  of  what  hap- 
pened on  this  28th  of  Augujl , as  you  was  returning  from  Hunting  with 
my  Lord  Onjlnu. 

Mr.  Pm fim . Wc  met  the  Prifoner  at  the  Bar,  Edward  Arnold. 

Mr.  Serj.  Whitaker.  Was  you  near  my  Lord  ? 

Mr.  Serj.  CheJhjre.  How  did  you  ride  ? 

Mr.  Parfint.  1 was  behind  Mr.  Flutter . 

M r.  Serj.  Cbejbyre.  You  were  pretty  near  together? 

Mr.  Parfint.  Yes,  very  near. 

Mr.  Scrj.  Cbejbyre.  What  did  you  obferve? 

Mr.  Parfint.  We  met  this  Man  coming  up  the  Lane.  1 faw  him  per- 
lent  his  Piece ; he  took  Aim,  and  llwt  my  Lord.  My  Lord  fell  off  t'rooS 
his  Horfe. 

Mr.  Serj.  ChePryre.  What  did  you  do  ? 

Mr.  Parfint.  I went  to  fee  whether  my  Lord  Was  dead : I faw  he  was 
not  dead  ; and  the  Prifoner  made  oft'. 

Mr.  Serj.  Cbejbyre.  In  what  Manner  did  the  Prifoner  make  off?  Did  he 
walk  or  run? 

Mr.  Parfint.  Fie  did  not  run.  T rid  after  hirh,  and  rode  him  againft  the 
Bank:  You  Villain,  faid  I,  you  have  killed  my  Lord:  you  will  bt 
hanged  for  it.  You  won’t  hang  me  to  day,  will  you  ? lays  he.  No,  not 
to  day;  but  you  will  be  hanged. 

Mr.  Serj.  Cbejbyre.  How  was  his  Countenance? 

Mr.  Parfint.  Very  pale  and  confufcd. 

Mr.  Serj.  Cbe/byre.  Did  he  futrendcr  himfelf  to  you,  or  make  any  Rc« 
fiftance  ? 

Mr.  Pmfint.  He  told  me,  lie  would  charge  again  : No,  fays  I,  you 
(han't : Then  I called  out  to  another  Man  to  take  him,  one  Green:  Where 
he  came,  I f:iid.  This  Villain  hath  fliotmy  Lord  Onflow. 

Mr.  Juftice  Tracy.  Did  the  Prifoner  Arnold  fay  he  would  charge  again  ? 

Mr.  Patfins.  He  laid  he  Would  charge  again  ; but  he  could  not,  for 
he  had  no  Time. 

Mr.  Serj.  Cbejbyre.  How  far  was  the  Prifoner  got  from  the  Place  where 
he  (hot  my  Lord  ? 

Mr.  Parfons.  About  thirty  Yards. 

Mr.  Scrj.  Cbejbyre.  What  did  you  do  ? 

Mr.  Parfint.  1 brought  him  back  to  my  Lord. 

Mr.  Scrj.  Cbejbyre.  What  happened  then  when  you  brought  him  to  m\* 
Lord  ? 

Mr.  Parfint.  When  I brought  him  in  Sight  of  my  Lord,  faysmv  Lord, 
You  Viliam,  you  have  killed  me.  ' 

Mr.  Scrj.  Cbejbyre.  What  did  he  fay? — Mr.  Parfons.  He  faid  nothin?, 

Mr.  Serj.  Cbejbyre.  Did  he  feem  to  ftrugglc  ? 

Mr.  Parfint.  He  did  feem  to  ftrugglc,  to  ftrive  to  come  at  my  Lord,  as 
I thoughr. 

Mr.  Juftice  Tracy.  What  did  you  think  ? 

Mr.  Parfons.  When  he  was  brought  by  my  Lord,  he  ftruggled,  and 
feemed  to  ftrive  to  come  at  him.  Says  I,  Mr.  Green , take  him  away,  for 
he  is  coming  at  my  Lord  again  : I thought  fo. 

-Mr.  Juftice  7 racy.  Had  he  his  G un  ? 

Mr.  Parfint.  His  Gun  was  taken  away  from  him. 

Mr.  Marjh.  You  fay  you  rid  behind  Mr.  Flutter  and  my  Lord  ; what 
Diilancc  was  there  between  you  and  them  ? 

Mr.  Parfins.  My  Lord  and  Mr.  Flutter  rode  a-breaft  ; I was  behind,  I 
believe,  about  tvVo  orthree  Yards. 

M c.Alarfh.  It  I underftand  you  right,  you  fay  you  faw  the  Prifoner 
aim  at  my  Lord  ; did  you  fee  him  aim  at  my  Lord  Onflow  ? 

Mr.  Parfins.  I fee  him  aim  at  my  Lord  Onflow. 

Mr.  Serj.  Corny nt.  In  what  Manner  did  he  feem  to  level  ? Towards  his 
Head,  or  how? — Mr.  Parfint.  1 thought  it  was  towards  his  Flcad. 

Mr.  Seij.  Comyns.  Where  did  he  (hoot  him? 

Mr.  Parfins.  In  the  left  Shoulder. 

Mr.  Scrj.  Cbejbyre.  Prifoner,  will  you  alk  this  Witnefs  arty  Qocfiion  ? 

Prifintr.  I don’t  know  what  to  fay  to  him. 

Mr.  John  Fawks  [worn. 

Mr.  Serj.  Cbejbyre.  Sir,  will  you  tell  my  Lord  and  the  Jury,  while  you 
was  in  Company,  and  attending  my  Lord  Onflow  from  Hunting,  what; 
happened  when  this  tragical  Fact  was  committed, 

Mr, 
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Mr.  Fawks.  My  Lord,  returning  from  Hunting  with  my  Lord  Onflow, 
coming  down  this  Lane  where  this  Accident  happened,  I efpied 
Mr.  Arnold  at  feme  Diftance  before  any  of  the  red  did  : I faid  to  Mr. 
Parfons , Here  is  Mr.  dr  mid  coming  op  the  Lane;  I will  be  hanged  if  he 
hath  not  a mind  to  (hoot  me.  Mr.  Arnold paffed  by  my  Lord  with  a (tern 
Look,  upon  him  ; I was  in  the  Road  j this  Mr.  Flutter  was  on  the  right 
Side  of  my  Lord,  and  I was  in  the  fame  road  with  my  Lord,  behind 
him  about  four  or  five  Yards.  He  paffed  my  Lord  Onflow , and 
comes  up  almoft  over-gainll  me,  rather  beyond  me;  'I  fee  him  look 
fternly  on  my  Lord  Onflow  and  on  me ; he  had  his  Piece  fo  as  they 
commonly  carry  them  when  they  (hoot  flying : He  comes  up  with 
his  Piece  and  (hoots  my  Lord  Onflow  in  his  Shoulder  : My  Lord  dropped 
by  Degrees  upon  the  Ground.  1 got  off  my  Horfe,  and  turn’d  my  Lord  s 
Face  from  the  Ground,  far  fear  it  (hould  be  fcratched  with  the  Duff, 
which  was  like  Pounce  or  fine  Sand  : So  1 turned  him  as  foon  as  I could, 
and  drew  him  to  the  Bank  : I laid  down,  and  iny  Lord  laid  down  upon 
me  upon  my  Souldcr.  I faid.  Take  care  of  the  Villain,  feize  the  Vil- 
lain he  hath  killed  rav  Lord  : 1 cried  out  to  feize  him,  as  well  tofecure 
him,  as  for  fear  the  Villain  (hould  turn  and  (hoot  again. 

Mr.  Juftice  Tracy.  You  fay  you  law  him  coming  down  the  Lane  ? 

Mr.  Fawks.  Yes,  my  Lord. 

Mr.Juft.7my.  You  fav  you  followed  myLord  Onflow  in  the  fame  Track? 

Mr.  Fawkt . Yes,  my  Lord,  1 did. 

Mr.  Juft.  Tracy.  How  far  was  you  from  my  Lord  ? 

Mr.  Fawks.  I believe  I might  be  in  the  fame  Track,  about  four  or  five 
Yards  from  him. 

Mr.  J ufticc Tracy.  Then'you  was  after  my  Lord? — Mr.  Fawkes.  Yes. 

Mr.  juftice  Tracy.  My  Lord  mull  be  between  you  and  the  Prifoncr ; 
how  came  you  to  take  Notice  of  him  ? 

Mr.  Fawks.  My  Lord,  this  Prifimer  rid  away  with  my  Horfe  a Week 
or  a Fortnight  before.  I called  at  my  Taylor’s,  and  put  my  Horfe  at  the 
Door;  in  the  mean  Time  1 went  in  ; and  when  I came  to  take  my  Horfe 
again,  my  Horfe  was  gone  : So  1 run  out  in  a Surprize,  and  feeing  No- 
body, a Man  that  was  by  told  me,  Ned  Arnold  hath  rid  away  with  your 
Horfe.  I coming  out  into  the  Street,  could  fee  into  the  Middle  of  the 
Town  ; where  1 faw  my  Horfe  three  or  four  Stones  Throw  off,  and  he 
walking  him  up  the  Town  ; 1 made  haftc 

Mr.  J uft.  Tracy.  I alk  you,  you  fay  you  faw  him  at  a Diftance,  and  you 
was  behind  my  Lord  ? 

Mr.  Fawks.  Yes,  I was  fo. 

Mr.  Juftice  Tracy.  Then  confcquently  my  Lord  was  between  you  and 
the  Prifoncr. 

Mr.  Fawks.  Yes,  the  Way  we  came. 

Mr.  Juftice  Tracy.  You  fay  my  Lord  was  between  you  and  the  Pri- 
foncr ; how  could  you  diftingui(h  the  Prifoncr  from  my  Lord  ? 

Mr.  Fawks.  Becaufc  he  was  in  the  Foot-way,  and  wc  were  in  the 
Horfe-way.  _ , , 

Mr.  Juftice  Tracy.  He  was  in  a dfferent  Track  ? 

Mr.  Fawks.  Yes,  my  Lord  ; he  comes  up  the  Foot-way  and  the  Way 
we  were  in  was  the  Horie-way. 

Mr.  Seri.  Cbcfayre.  As  you  was  riding,  could  you  perfectly  diltinguilh 
the  Man  ? — Mr.  Fawkt.  Yes,  1 could. 

Mr.  Scij.  Corny  ns.  Pray,  one  Word.  Thus  you  fay,  when  he  had  paf- 
fed by  Lord  Onftsw  he  turned  back;  what  did  he  do  at  that  Time? 

Mr.  Fawks.  He  gives  a Look  upon  my  Lord  ; (kill  kept  on,  and  gave  a 
Look,  and  went  a little  farther;  then  immediately  turns  round,  .and 
mounts  his  Gun  ; he  had  his  Piece  as  ufually  Men  have  when  they  (hoot 
flying  ; and  before  I could  (peak  my  Lord  Onflow  dropped. 

3 Mr.  Seri.  Comynt.  When  he  mounted  hisGun,  did  he  take  Aim  or  Level  ? 

Mr.  Fawks.  Yes,  he  made  a Level  as  if  he  would  (hoot  at  his  Head. 

Mr.  Seri.  Corny  ns.  Which  was  neareft,  you  or  my  Lord? 

Mr.  Fawks.  1,  rather;  1 was  nighcr  my  Lord  than  he  was. 

Mr.  Seri.  Chejhyre.  Prifoncr,  will  you  alk  this  Witnefs  any  Queltion  ? 

Mr.  Serj.  Comyns.  I defire  to  alk  this  Witnefs  one  other  Queltion.  Had 
you  any  Difcourfe  with  the  Prifoncr  afterwards? 

Mr.  Fawks.  Afterwards,  Sir,  when  ? , 

Mr.  Seri.  Comvns.  After,  when  he  was  in  Cuftody  for  this  Fact. 

Mr.  Fawks.  Yes;  when  1 went  to  him  in  the  Marfbatfen,  1 did  a(k 
him,  why  he  (hot  my  Lord  Onflow,  and  not  me ; becaufe  when  he  had 
rid  away  with  my  Horfe,  when  1 met  him  afterwards.  Says  I,  Mr.  Ar- 
nold, why  did  you  do  fuch  a Thing  as  to  take  my  Horfe  away  ? You  don’t 
know  the  Confequcncc  of  it ; you  arc  guilty  of  Felony.  He  faid,  I was 
a good  Man  ; my  Lord  Onflow  was  not. 

Mr.  Mar  fit.  1 defire  to  alk  one  Queltion.  * ou  fay  you  was  behind  my 
Lord  riding  in  the  fame  Track,  the  fame  Way  as  my  Lord  was  in  ; was 
that  when  the  Prifoner  pafled  by  ? ... 

Mr.  Fawks.  He  was  in  the  Foot-path,  and  turned  back. 

Mr.  Marfb.  Did  you  then  fee  him  aim  his  Gun  ? 

Mr.  Fawks.  I did.  I can’t  fay  1 faw  him  till  he  was  paffed  ; but  he 
had  his  Gun  as  they  commonly  carry  them  when  they  (hoot  flying  ; and 
he  prefently  mounted  his  Gun  and  fired. 

Sol.  for  tbo  Prifoner.  We  beg  Leave  to  know  from  the  Witneffes  for 
the  King,  whether  this  Prifoner  was  in  Difguife  ? 

Leave  to  a(k  them  one  other  Queltion ; Whether  thefe 
Gentlemen  that  give  Evidence  for  the  King,  whether  they  don’t  believe 

the  Prifoner  to  be  a Lunatick  ? 

Mr  Juftice  Tracy.  Will  you  a(k  this  Man  any  Queltion  ? 

Prifoner.  1 have  nothing  to  fay  any  more ; l don’t  know  what  more 

Juftice  Tracy.  Mr.  Fawks,  Whether  did  you  take  tin's  Man  to  be 

11  Mr.  Fawkt  Moll  People  that  lived  at  Guildford  have  known  him,  that 
he  was  alwavs  a furlv,  morofe-temper’d  Man  : As  to  his  being  lunatick, 
1 know  nothing  of  that ; 1 am  not  a J“dgc  of 

Mr.  Parfons  and  Mr.  H utter  cod'd  again. 

Mr.  Seri.  Cbejhyre.  How  long  have  you  known  the  Man  ? 

Mr  Parfons  Twenty  Years. 

Mr!  Sen.  Cbejhyre.  Do  you  take  him  to  be  a Madman, or  no? 

Mr'.  Par f ns.  No;  1 took  him  for  a morofe,  ill-natured  Man. 


Mr.  Serj.  Chefbyre.  What  is  his  Behaviour? 

Mr.  Parfons.  He  is  a fullen  fort  of  a Man,  a dogged  Fellow. 

Mr.  Scij.  IVbitakcr.  How  did  he  ufe  to  live  ? 

Mr.  Parfons.  I don’t  know ; he  had  a Houfe. 

Mr.  Serj.  Whitaker.  How  did  he  live  ? 

Mr.  Parfons.  He  ufed  to  go  a-fifliing  and  a-fhooting. 

Mr.  Serj  Whitaker.  Did  ever  any  Body  reftrain  him  from  the  Ufe  of  a 
Gun,  as  being  a Madman  ? 

Mr.  Parfons.  I never  heard  they  did. 

Prifoner.  I have  had  my  Gun  go  off  fcveral  Times  in  my  Hand  ; but 
never,  'till  now,  had  this  Accident. 

Air.  Scij.  Cbtjhyrt.  He  never  before  (hot  a Lord  in  the  Shoulder.  He 
can  aik  better  Qucftions  when  he  holds  up  his  Head  ; but  if  bis  Guilt 
makes  him  hold  it  down,  I can’t  help  it. 

Mr.  Serj.  IVhitaker.  Mr.  Fawks,  fince  they  have  afkcd  about  his  Sa- 
nity, wc  will  alk  one  Qpellion  about  what  he  faid  when  he  was  in  the 
Marjhalfea,  relating  to  this  Faft.  Had  you  any  Difourfc  with  him  then  ? 


good  Man,  and  my  Lorn  Onflow  was  not. 

Mary  Smith  Jworn . 

Mr.  Serj.  Comynt.  Will  you  go  on,  and  (hew  the  Preparation  that  was 
made  for  this  Fact  ? 

Mr.  Serj.  IVhitaker.  Smith , Do  you  know  the  Prifoner  at  the  Bar? 

Mrs.  Smith.  Yes,  I do  know  him. 

Mr.  Serj.  Whitaker.  How  long  have  you  known  him  ? 

Mrs.  Smith.  I have  known  him  fevcral  Years. 

Mr.  Serj.  Chejhyre.  Do  you  remember,  that  in  Augujl  lad — and  tell  ut 
when  he  came  to  your  Shop  ? And  for  what  Purpofe  ? 

Mrs.  Smith.  1 was  ironing ; my  Daughter  was  at  one  End  of  the 
Table,  my  Face  was  next  the  Door,  my  Door  flood  open  : and  Mr.  Ar~ 
nold  comes  in,  and  faid,  Mrs.  Smith,  I want  a quarter  of  a Pound  of 
Powder,  and  a Pound  of  Shot ; 1 told  my  Daughter  to  ferve  him  ; my 
Daughter  ferv’d  him  ; and  as  it  is  ufual  to  alk  what  Size,  my  Daughter 
aiked  him.  What  Size  ? Mr.  Arnold  a(k'd.  For  the  biggeft  you  have  ; anil 
fo  my  Daughter  took  the  Key,  and  went  to  the  Drawer  where  the  Shot 
was  : Mother,  fays  (lie,  there  is  none  of  the  biggeft  Shot  in  the  Drawer ; 
fays  I,  Serve  fuch  Sort  as  there  is ; and  my  Daughter  ferved  the  fecond 
Size ; and  when  (he  had  ferved  him,  he  took  up  the  Quarter  of  a Pound 
of  Powder,  and  the  Shot,  and  laid  down  Five-pence,  and  faid.  There  is 
your  Money. 

Mr.  Serj.  Chejhyre.  When  was  this  ? 

Mrs.  Smith.  The  Day  that  my  Lord  Onjlnv  was  (hot.  I believe  it  was 
about  an  Hour  after  that.  People  came  running  up  by  my  Door : I alk’d 
my  Daughter  the  Meaning  of  that  Noife?  My  Daughter  faid,  My  Lord 
Onflow  is  (hot. 

Mr.  Setj.  Chejhyre,  Had  you  fold  him  Shot  before  ? 

Mrs.  Smith.  Yes;  he  was  a pretty  good  Cuftomer. 

Air.  Serj.  Chejhyre.  For  how  long  ? 

Mrs.  Smith.  1 can’t  tell  how  many  Winters;  I believe,  two  or  three 
Years. 

Mr.  Serj.  Chejhyre.  Did  you  look  upon  him  to  be  a Madman,  and  fur- 
ni(h  him  with  Powder  and  Shot  ? 

Mrs.  Smith.  He  ufed  to  alk  for  Half  a Pound  of  Powder,  and  three 
Pound  of  Shot,  and  laid  down  a Shilling  for  it ; which  was  the  Price  l 
fold  it  for. 

Mr.  Serj.  Cbejhyre.  Did  you  at  any  of  thefe  Times,  for  the  Space  of 
three  Years  vou  have  furnilh’d  him,  take  him  to  be  a Madman  ? 

Mrs.  Smith.  No. 

Mr.  Serj.  Cbejhyre.  Would  you  have  done  this  if  you  had  look’d  upon 
him  to  be  mad  ? 

Mrs.  Smith.  No;  I look’d  upon  him  as  fenfible  as  any  Cuftomer  I ad. 

Mr.  Serj . Chejhyre.  All  that  Time  ? — Mrs. Smith.  Yes  ; all  that  Time. 

Mr.  Serj.  Chejhyre.  And  the  laft  Time  ? 

Mrs.  Smith.  Yes,  the  laft  Time. 

Mr.  Serj.  Comyns.  At  the  Time  when  he  came  laft,  in  what  manner  did 
he  deferibe  the  Shot  ? 

Mrs.  Smyth.  When  he  came  to  the  Door,  at  firft  he  alk’d  for  a Quarter 
of  a Pound  of  Powder,  and  a Pound  of  Shot : And,  as  is  ufual,  I alk’d 
him.  What  Size  ? And  he  faid.  The  biggeft  Size. 

Air.  Serj.  Comyns.  Doth  he  ufe  to  buy  the  biggeft  Size  ? 

Mrs.  Smith.  He  never  had  any  of  the  biggeft  Size  before. 

Air.  Serj.  Comyns.  He  never  bad  any  of  that  big  Sort  before  ; Did  he 
ever  ufe  to  come  for  a Pound  of  Shot  ? You  fay,  He  ufually  came  for 
three  Pounds. 

Mrs.  Smith.  He  ufually  came  for  three  Pounds. 

Mr.  Serj.  Comyns.  When  he  paid  for  it,  how  did  he  pay  for  it  f 

Mrs.  Smith.  He  paid  Five-pence  in  Half-pence. 

Mr.  Setj . Comyns.  Had  he  the  Change  ready? 

Airs.  Smith.  It  was  ready  changed. 

Air.  Serj.  Comyns.  Five-pence  changed ; Is  that  the  common  Price  f 

Mrs.  Smith.  Yes;  Three-pence  the  Powder,  and  Two-pence  the  Shot. 

Mr.  Serj.  Couiyns.  Is  that  the  Price  of  the  biggeft  Sort  ? 

Mrs.  Smith.  Yes. 

Mr.  Serj.  Comyns.  But  he  never  had  any  of  the  biggeft  before  ? 

Mrs.  Smith.  No. 

Mr.  Serj.  Comyns.  He  fays  it  was  Rabbit  Shot. 

Mr.  Serj.  Chejhyre.  1 believe  it  was,  becaufe  he  could  get  no  bigger. 

Mr.  Juftice  Tracy.  (Toths Prifoner.)  Will  you  alk  that  Witnefs  any 
Queltion  ? (The  prifoner  made  no  A r fiver.) 

Mr.  Flutter  call'd  again. 

Mr.  Serj.  Chejhyre.  Sir,  fince  you  have  been  here,  it  hath  been  defired 
vou  might  be  alk’d.  Whether  the  Prifoner  is  a Madman  r You  have 
known  him  fome  Time  before  this. 

Mr.  Flutter.  I never  was  in  his  Company. 

Mr.  Soj.  Cbejhyre.  But  you  have  known  him  ; You  have  known  there 
was  fuch  aPerfon. Mr.  Flutter.  Yes. 

Air.  Serj.  Chejhyre.  Did  you  ever  fee,  or  hear  that  he  was  reputed  a 
Madman  ? r 
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Mr.  Flutter.  I never  hail  any  Conversion  with  him,  but  as  other  Peo- 
ple have  faid. 

Mr.  Serj.  Chejhyre.  Since  this  Accident  ? 

Mr.  Flutter.  Ay,  fince  this  Accident. 

Mr.  Juftice  Tracy,  Do  you  live  near  . :m  ? 

Mr.  Flutter.  J live  at  Guildford , withi  a quarter  of  a Mile  of  him. 

Mr.  Serj.  Chejhyre.  D»d  you  hear,  before  this  Time,  that  he  was  re- 
puted a Madman  f 

Mr.  Flutter.  1 have  heard  he  would  do  odd  Things,  but  I never  heard 
that  he  was  a Madman.  I know  nothing  of  that  ; 1 never  heard  it. 

William  Smith  ftvern. 

Mr.  Serj.  Whitaker.  Pray,  give  an  Account,  Whether  you  fee  the  Pri- 
foner at  the  Bar  the  Day  this  Accidetil  happen'd  ? 

IV.  Smith.  And  plcafe  you,  my  Lord. 

Mr.  Serj.  CbrJkj’e.  This  is  the  bon  of  the  Witnefs,  Mrs.  Smith. 

Smith.  And  plcafe  you,  my  Lord,  I was  waiting  for  my  Lord  Qnjl.vf  S 
coming,  to  go  a Fox-hunting  ; it  was  between  Five  and  Six  in  the  Morn- 
ins?  : Accordingly,  1 ftaid  till  pail  Six  ; the  Hounds  came,  and  my  Lord 
dnl  not  come  : I was  going  up  to  Katharine- Hill. 

Mr-  Sty.  Che/lyre.  The  Place  where  this  was  done  ? 

Smith.  Yes.  1 was  to  go  there  tu  meet  my  Father.  Going  along  the 
tipper  Barm-  Field,  I met  Mr.  Arnold-,  fays  i.  Good  Morrow;  and  fays 
lie.  Good  Morrow;  this  was  in  the  Morning  about  Seven  o'clock. 

Mr.  Serj.  Chejhyre.  Had  you  any  Ccnvcrfation  with  him  ? 

Smith.  And  pleafe  you,  my  Lord,  I will  tell  you.  I met  the  Prifoner, 
an.l  i fays  to  him,  Good  Morrow;  Good  Morrow,  fays  he;  fays  he.  Is 
my  Lord  0”Jhw  gone  a Fox-hunting  ? Yes,  fays  1,  the  Hounds  are  come, 
but  n Lord  is  not  come.  He  afk'd  me.  Whether  my  Lord  was  come  ? 

I faid.  He  was  not,  but  the  Hounds  were,  and  they  were  to  flay  at  Mr. 
Searle't.  [ill  my  Lord  came.  Says  he.  What,  don’t  you  go  a Fox-hunt- 
ing ? N'o,  l faid,  1 mull  go  to  Farmer  Dent'*  ; I mull  go  thereto  help  to 
unload  Coal  upon  the  Hill : 1 went  up  the  Hill. 

Mr. : crj.  ( hejbyre.  Had  you  any  further  Difcourfe  with  him? 

Smith.  On! v thefe  three  or  four  Words. 

Mr.  Serj.  Chejh.re.  You  hid  him  the  Time  of  the  Day,  and  he  afk’d 
for  my  Lord  Or  flow? — Smith.  Yes. 

Mr.  Serj.  Chejhyre.  Had  he  his  Gun  ? 

Smith.  No,  he  had  no  Gun ; he  had  only  his  Hand-Baflcet  upon  his 
Arm,  coming  to  Guildford. 

Mr.  Serj.  Chejhyre.  At  that  Time;  you  have  known  him  fome  Time? 
Smith.  Yes ; thefe  ten  Years. 

Mr.  Seij.  Chejhyre.  By  his  Behaviour  that  Morning,  or  at  any  other 
Time,  did  you  look  oh  him  to  be  diftradted  ? 

Sm-th.  Nu;  1 never  did.  1 have  been  out  a Fifhing  with  him ; and 
fometimes  he  would  talk  very  well,  and  fometimes  he  would  not  give  me 
a Word. 

Mr.  Serj.  Chejhyre.  Did  he  behave  himfelfa  Fitting  as  other  People  do, 
that  underlined  the  Art  ? 

Smith.  He  was  more  clumfy  at  it,  and  would  have  Arong  Tackle. 

Mr.  Serj.  Chejhyre.  Some  are  moie  Artills  than  others, 

Mr.  Scij.  IVhitaker.  How  was  he  for  Fowling? 

Smith.  For  Fowling,  I can’t  fay  as  to  that. 

Mr.  Serj.  Whitaker.  You  have  known  him  carry  hi«  Gun  ? 

Smith.  Yes,  frequently:  1 have  been  out,  arid  met  him  with  his  Gun 
frequently,  in  the  Summer  Time  when  the  Rabbits  were  out. 

Mr.  Serj.  Chejhyre.  What,  he  is  a notable  Markfman  at  the  Head  of  a 
Rabbit  l -—Smith.  I can't  fay  nothing  to  that. 

Mr.  Serj.  Chejhyre.  (To  the  Prifoner .)  Will  you  alk  him  any  QueAion  ? 
Prifoner.  I do  not  know  wbat  to  fay  to  it. 

Mr.  Serj  .Chejhyre.  If  you  will  tell  me  any  QueAion,  I will  afk  him 
for  you. 

Prifoner.  If  you  pleafe,  I don’t  know  what  to  alk  him. 

John  Sturt  Jhuorn. 

Mr.  Seri.  Chejhyre.  Piay,  will  you  tell  my  Lord  and  the  Jury,  whether 
you  faw  the  1'rifoner  at  the  Bar  that  Day  my  Lord  (Inflow  was  ttot? 

Sturt.  Before  he  ttot  my  Lord  Onflow,  he  call’d  at  my  Houle,  and 
afk’d,  if  my  Lord's  Hounds  were  out  a Hunting?  I told  him,  1 did  not 
know;  with  that  he  flood  humming  and  talking  to  himfelf,  fwearing  and 
curling,  ar.d  damn'd  my  Lord  Onflow  fcveral  Times ; ami  Aood  fo  for  near 
a Quarter  of  an  Hour. 

Mr.  Marjh.  Did  you  aft  him  any  Reafon,  why  be  did  fo  ? 

Sturt.  Y’cs,  1 did,  but  he  would  give  me  no  Anfwer,  not  a Word. 

Mr.  Serj  CbtJhjre.  Do  you  remember  you  heard  a Gun  go  off? 

Sturt.  Not  till  he  ttot  my  Lord  Onflow ; not  before. 

Mr.  Marjh.  Did  you  ever  hear  him fay  any  thing,  by  way  ofthreatning  ? 
Sturt.  He  fworc  and  curs’d  : Says  he,  God  damn  him,  if  I fee  him,  i 
will  ttoot  my  Lord  Onflow. 

Mr.  Marfa.  Flow  long  was  this  before  ? 

Sturt.  About  a Quarter  of  an  Hour. 

Mr.  Marjh.  How  far  was  your  Houfe  off  where  my  Lord  was  ttot  ? 
Sturt.  Not  above  two  Stones  Throw. 

Mr.  Marjh.  How  long  have  you  known  this  Man  ? 

Sturt.  F rom  a Child. 

Mr.  Marjh.  Have  you  known  him  carry  a Gun? 

Sturt.  Yes,  fcveral  l imes. 

Mr.  Marjh.  At  this  Time,  or  any  Time  before,  did  you  take  him  for 
a Madman  ? 

Sturt.  He  never  talk’d  much  Senfe;  he  talk’d  to  himfelf:  He  would 
fit  and  rave  to  himfelf. 

Prifoner.  I never  was  guilty  of  Swearing. 

/ ySturt.  He  afk’d  me  for  a Mug  of  Beer ; No,  fays  I,  you  have  had  too 
much  already. 

Mr.  Serj.  Chejhyre.  Did  you  take  him  to  be  in  Drink  ? 

Siuil.  Yes,  I did. 

Vol.  VIII. 


SoUicitor  for  the  Prifoner.  We  defire  that  this  Pcrfon  may  be  afk'd,  whe- 
ther he  did  not  believe  the  Prifoner  to  be  a Madman,  and  void  of  Reafon  ? 

Mr.  Juftice  Tran.  What  do  you  fay  to  that  QueAion  ? Did  you  not 
take  him  to  he  a diftfafled  Man,  a Madman  ? . 

Sturt.  I did  not  take  him  for  a fober  Man  ; I thought  he  was  not  right 
in  his  Senfes,  he  took  to  Swearing  ib  much. 

Mr.  Serj.  Chejhyre.  Did  yoti  lake  that  to  proceed  from  Drunkennefs,  or 
From  Lunacy  ? 

Stun.  I don’t  know ; he  hath  fat  and  fworc  to  himfelf  fcveral  Times : 
He  would  talk  ATange  Things. 

Soilieitor.  W c defire  to  know  what  thofe  ftrangt  Things  were  ? 

Mr.  JuAice  Tracy.  Do  you  know  what  thofe  ftntnge  Things  were  ? 

Sturt.  1 have  heard  him  fwear  j he  would  talk  inwardly  to  himfelf,  that 
I could  not  diftsnguitt. 

M r.  Juftice  Tracy.  Did  you  ever  know  him  to  do  any  Hurt  ? — Stu-  r.  No. 
Sol  We  defire  to  know  whether  this  Man  hath  net  often  declared,  he 
thought  him  to  be  a Madman  ? 

Sturt.  Wc  did  not  take  him  to  be  in  his  right  Scnfcs:  He  was  very 
often  fo,  a great  many  of  the  Neighbours  know  ir. 

Mr.  Juftice  Tracy.  (To  the  Prifoner.)  Would  you  afk  him  any  Qucflion  ? 

Jqhn  White  Jhuorn. 

Mr.  Serj.  Whitaker.  Sir,  look  upon  the  Prifoner,  and  tell  us.  Whether 
you  fee  him  that  Morning  my  Lord  Onflow  was  ttot? 

White.  Yes,  I did. 

Mr.  Serj.  Whitaker.  Whether  you  fee  him  with  a Gun,  and  what  he  faid  ? 

White.  1 was  at  a Houfe,  which  is  call'll  at  the  Hope  and 

Anchor,  at  Kutha-  ine-Hill,  and  while  1 was  drinking  a Pint  of  Beer,  I 
heard  a Gun  go  oft";  lomc  Time  afterwards,  this  Edward  Arnold  comes  in, 
with  his  Gun  in  his  Hand  : Being  acquainted  with  him,  1 took  hold  of 
him  by  the  Coat,  to  look  under  it,  and  afk'd  him,  If  he  had  ihota  Rab- 
bit ? He  faid.  No:  Nor  a Bird?  No:  What,  did  you  ttoot  nothing ? 
No,  it  was  only  to  di (charge  my  Gun. 

Mr.  Serj.  Whitaker.  What  Time  was  this  ? 

White.  Upwards  of  Nine  o’Clock  ; near  half  an  Hour,  as  nigh  as  I 
can  gucIV,  before  my  Lord  Onflow  was  ttot. 

Mr.  Serj.  Whitaker.  The  Reafon  he  gave  was,  it  was  to  difeharge  his 
Gun  ? — -White.  Yes. 

Mr.  Serj.  IVhitaker.  Do  you  know  anything  further,  us  to  a new  Charge? 
Kbit/.  No ; he  went  out  at  one  Door,  and  I at  another. 

Mr  Serj.  Chejhyre.  Did  he  ufe  to  carry!  Rabbits  under  his  Coat,  con- 
ceal'd? Bccaule  you  look'd  there? 

White.  1 had  a Mind  to  knew  if  he  had  ttot  a Rabbit. 

Mr.  Serj.  Chejhyre.  Did  he  carry  a Cun  formerly  ? 

White.  Yes,  in  his  youthful  Days,  when  his  Father  was  living. 

Mr.  Serj.  Chejhyre.  Did  he  not  ufe  frequently  to  carry  a Gun? 

Whitt.  No,  not  frequently. 

Mr.  Serj.  Chejhyre.  When  did  you  fee  him  before  with  a Gun  ? Have 
you  feen  him  within  a Year? 

White.  1 can’t  pofitively  anfwer,  whether  I have,  or  no  ; I believe  1 have. 
Mr.  Seij.  Chejhyre.  Did  you  ever  take  him  for  a Madman  ? 

White.  No;  1 did  not  take  him  fur  a Madman,  or  a wile  Man,  nor  a 
Fool  ; he  was  cunning  enough  in  his  Dealings. 

Mr  Serj.  Cbejlyre.  What  Gbfcrvations  have  you  made  as  to  that  ? 
White.  When  i did  any  Work  for  him,  I was  as  much  troubled  to  get 
my  Money,  he  was  fo  near. 

Mr.  Seri.  Whitaker.  Near  ? What  do  you  mean  ? 

White.  Without  you  made  a Bargain  with  him,  he  was  a hard  Man  to 
deal  with;  but  he  would  pay  honefliy,  and  jultly. 

Mr.  Scij.  Chejhyre.  When  you  faid  a hard  Bargain,  I fuppofc,  by  that 
you  mean,  hr  would  pay  as  little  as  he  could,  and  have  as  much  as  he 
could  for  his  Money? — White.  Yes. 

Mr.  Juftice  Tracy.  You  talk  of  him  as  a Man  that  had  Dealings, 
What  Bullnrfs  did  he  follow  ? 

White.  No,  my  Lord,  it  was  only  for  his  Apparel. 

Mr.  Juftice  Tracy.  You  are  his  Taylor? — White.  Yes,  my  Lord. 

Mr.  Serj.  Chejhyre.  Have  you  heard  him  fay  any  tiling  of  mv  Lord 
Onflow  ? — White.  No,  not  lately. 

Mr.  Serj.  Chejhyre.  When  did  you  ? You  are  upon  your  Oath,  there- 
fore pray  recollect  yourfelf. 

Mr.  Seij.  Whitaker.  How  long  before  this  ttooting  at  my  Lord  Onflow 
was  it,  that  you  had  any  Difcourlc  wit  It  him  about  mv  Lord  Onflow? 

White.  It  was  fome  Time  before;  but  to  fay juftly  how  long,  1 can’t: 
I happen’d  to  be  in  his  Company  : I took  him  to  be  amifs : whether  he 
was  in  Drink,  or  no,  I can't  tell.  He  afk'd  me.  If  I knew  my  Lord  On- 
Jlow  ? 1 told  him.  Yes.  FIc  afk'd  me,  WhatSort  of  a Man  he  was  ? I (..id, 
Doubtlefs,  a very  good  Man.  He  afk’d  me,  tl  my  Lady  was  a good  Wo. 
man  ? Yes,  certainly,  a very  good  Woman,  I never  heard  the  contrary. 
Whether  he  was  in  Liquor  or  no,  l can’t  fay  : Says  he,  turning  himfelf 
about.  Why  doth  tte  not  cut  his  Throat? 

Mr.  Serj.  IVhitaker.  Repeat  the  Words  in  the  Manner  he  faid. 

White.  He  (poke,  as  his  Speech  is  low,  and  the  like;  after  that  he  had 
afk'd  me  thefe  QueAion*,  he  made  a Hum,  Why  don’t  flic  cut  his  Throat  ? 
Mr.  Serj.  Corny n 1.  Did  he  give  any  Reafon  why  he  (aid  fo  ? 

White.  No,  I left  him  ; and  I laid,  God  mend  you.  I went  away,  and 
left  him. 

Mr.  Serj.  Whitaker.  The  Morning  you  fee  him,  what  Temper  was  he 
in  ? How  did  he  appear  to  be  that  Morning  he  (hi  t rtiy  Lord  Onflow  ? 

White.  He  Teem'd  to  be  in  as  fciiaie  a Temper  as  ever  1 faw  him  in  mv 
Life.  7 

Mr.  Serj.  Whitaker.  I defire  another  Queftion ; Did  you  afk  the  Reafon 
of  his  difebarging  his  Gun  ? 

White.  Whar,  about  chaining  again  ? Nothing  further  pafs’d  : He  drank 
bis  Beer,  and  went  out  at  one  Door,  and  l a:  another. 

Mr.  Serj.  IVhitaker.  You  had  no  Talkofafrett  Charge? 

Q.q  ' Whiff. 
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JVUu.  No,  I don’t  remember  we  bad  any. 

Mr.  Mirrjh.  You  fay  you  got  hold  of  "him,  thinking  he  had  fhot  a 
Rabbit,  Whether  you  did  not  do  that,  becaufe  lie  went  after  that  Game  r 

Whitt.  His  Father  kept  Grounds  where  were  a great  many  Rabbits, 
and  he  ufed  ro  ufc  it  then. 

Mr.  Seri.  Ctv.jrt:.  Had  you  any  Difcourl'e  with  him  after  his  (hooting 
iny  Lord  Qrjttnv  ? 

JVhitt.  I did,  in  Good-will,  call  to  fee  hftn  in  the  Marfa! fee. 

Mr.  Seri.  C-mjm.  What  palled  then  ? 

IVhtic.  I alktd  him  how  he  did,  and  he  atked  me’  the  fame  ; and  he 
afed  me  what  People  faid;  Says  I,  1 am  forry  for  it,  but  the  Vogue  of 
the  People  of  our  Town  is,  that  you  will  be  hanged,  and  your  hriends 
arc  in  great  Grief  for  you  ; and  if  that  be  the  Calc,  I advife  you  to  get 
good  Books,  and  repent ; and  he  anl'wercd,  He  did  not  defire  that  any 
body  (hou’d  be  concerned  for  him. 

Mr.  Scrj.  Chejbyre.  Did  he  talk  rationally.' 

Whitt.  As  at  other  Times  : W c drank  a Mug  of  Ale  together,  and  fo 
we.  parted. 

Mr.  Murjh.  Had  you  any  Talk  about  my  Lord  Onjlow  being  dead  ? 

Mr.  Seij.  Chrjtjyrt.  At  any  other  Time,  whilft  he  was  in  the  Prifon  at 
Guildford,  in  the  Houfe  of  Corre<Sion  ? 

IVhite.  1 had  like  to  have  forgot ; I did  go  to  him  one  Time,  when  he 
was  in  rhe  Houfe  of  Correction,  and  1 told  him,  mv  Lord  Oxjlrw  was 
dead ; and  he  faid  if  he  was  dead,  he  could  hot  help  it ; and  laid  uo 
more. 

Mr.  Allen  /worn. 

Mr.  Scrj.  Cbtflyrt.  I think,  Sir,  you  have  the  Honour  ofafiing  in  the 
Com  million  of  the  Peace  r 

Mr.  Minn.  I have  the  Trouble  of  it,  I don't  think  it  any  Honour. 

Mr.  Scrj.  CLeJhyre.  Pray  tell  my  Lord  and  the  Jury,  what  you  know 
of  this  Matter. 

Mr.  Alien.  My  Lord,  T live  at  Guildford,  and  hearing  of  this  fad  Acci- 
dent, 1 went  down  to  the  Houfe  of  Correction,  and  examined  him,  and  1 
found  him  in  a very  fullen  Mood,  and  I could  get  nothing  out  of  him  for 
a long  Time,  a:id  he  could  tiot  look  me  in  the  Face  : With  a great  deal 
of  Difficulty  and  Perfualion,  at  1 aft  he  exprefted  himfelf  thus  : 1 dou’t 

Jrouhle  my  Lord  O'jisxv , why  do  you  trouble  me?  And  he  had  been 
pretty  much  teized  and  baited  by  the  People,  exclaiming  againft  him, 
and  coming  into  the  Piifon  to  fee  fuch  a Monflcr.  I thought  the  next 
Day,afrcr  hr  had  iiept  upon  it, he  might  be  in  better  Tempered  1 left  him 
then,  and  went  again  the  next  Day,  but  I did  not  find  him  fo ; for  he  run 
on  with  abundrnc-  of  Vehemence  anaiuft  my  Lord  O j low,  and  that  he 
was  the  Author  of  all  the  Tumults,  Difturbances,  and  Confuliom,  and 
wicked  Devices,  that  hadliappencd  in  the  Country,  lalked  him,  What  was 
theReafon  of  his  Animolity  ; and  if  any  Perfon  bad  given  him  any  Occa- 
fion  to  fay  fo?  He  laid.  No,  but  he  was  a very  ill  Man  ; and  repeated 
the  Lme,  That  he  was  the  Author  of  all  the  Confufions,  Tumult', 
*nd  Noile,  and  wicked  Devices;  that  he  had  over  a hundred  Times,  he 
was  very  fond  of  thofc  Words,  IVithtd  Devices.  In  the  Courfe  of  his  Ex- 
amination, 1 took  a great  deal  of  Pains  fcvcral  Times ; I put  the  fame 
Quell  ion  feveral  wajs,  to  fee  if  he  would  be  brought  to  anfwtr,  and  lie 
would  be  lilcnt.  What  fur  prized  me,  he  all  of  a luddJtn  Harts  up,  and 
looks  me  in  the  Face,  fu-ys  he.  Where  is  the  King  ? The  King,  faid  I ! 
wliat  have  you  to  do  with  the  King?  Says  he.  The  King  is  in  Fault, 
as  well  as  my  Lord  Qnjhw.  The  King  ! what  doth  the  Man  mean  ? He 
anfwcrcd  me  as  regularly,  and  as  fall,  as  1 put  the  Queftion.  Says  he. 
He  put  my  Lord  (Jnfow  upon  doiug  and  making  thcl'e  Difturbances  in 
the  Country,  or  he  I'ufTcrs  him  to  do  it.  Says  I,  Have  you  feen  the 
King?  Yes,  fays  he,  I have  feen' him  once,  Somebody  came  in  and 
faid,  he  had  been  at  London  to  fee  the  King  : Say?  I,  Did  you  go  to  Lon- 
don to  fpcak  to  the  King  ? Yes,  1 did  go  to  fee  if  I could  come  at  the 
King,  to  fee  if  he  could  not  mend  the  Matter;  and  feveral  Times  be 
itarted  up,  and  faid.  Where  is  the  King  ? Is  the  King  come  home  ? 
And  he  faid.  When  he  came  to  London,  he  was  gene  abroad  ; and  fo 
they  told  him  he  was  ftill  abroad. 

Sollicitor  for  the  Prifoner.  My  Lord,  wc  defirc  to  n(k  this  Gentleman 
this  Queftion  ; Whether  after  this  Examination  of  him,  which  he  took  at 
the  Houfe  of  Correction,  he  did  not  declare  he  believed  him  to  be  a 
Madman,  and  out  of  his  Scnfes  ? 

Mr.  Allen.  Some  Time  after  this,  I met  his  Sifters,  very  worthy  Gen- 
tlewomen . - - • 

Mr.  Scrj.  Cbtjhft.  Whofc  Sifters  ? 

Mr.  Alien.  The  Sifters  of  the  Prifoner,  Edward  Arnold.  As  to  the 
Queftion,  Whether  I have  not  feveral  Times  laid,  I looked  upon  him  to 
be  a Madman  t— 

Stlheitor.  Whether  you  did  not  declare,  after  you  took  his  Examina- 
tion, that  you  believed  Mr.  Arnold  to  be  a Lunatick,  ora  Madman? 

Mr.  Allen,  i r.  nu  mber,  fame  Days  after  1 had  examined  him,  I met 
with  two  of  his  Sifters,  Gentlewomen  of  very  good  Reputation.  They 
knew  me  firft,  and  told  me  who  they  were  : 1 being  (hort-lighted,  could 
not  fo  foon  recollect  them,  and  in  the  Night-time;  and  they  reprefented 
to  me,  how  miferably  affected  they  were  with  this  fad  Accident ; and  I 
faid.  To  be  furc,  it  is  very  deplorable.  They  replied,  To  be  Jure,  my 
Brother  is  mad  ; without  he  had  been  mad,  he  would  not  have  done  lb  : 
Why,  fays  I,  that  is  the  bell  Turn  you  can  give  to  it.  His  Behaviour 
is  very  extravagant,  that  I did  fay  ; fo  it  was,  to  be  fure  : What  could 
I have  faid  ? W ould  you  have  had  me  told  the  Ladies  what  a Rogue  they 
had  for  their  Brother  ) 

Mr.  Seri.  Chejbyre.  Did  you  know  him  before ? 

Mr.  Allen.  No,  I did  not. 

Sollieitcr.  My  Lord,  he  doth  not  anl'wcr  the  Queftion  ; he  doth  not 
fay,  whether  he  did  not  declare,  that  lie  believed  him  to  be  a Madman. 

Mr.  Alien.  I never  did,  as  I remember.  In  my  Opinion,  he  was  very 
much  out  of  the  common  Way  of  Men,  in  the  whole  Courfe  of  his  Life, 
and  his  Proceeding,  as  far  as  I could  gatner  from  his  own  Behaviour,  and 
the  Courfe  of  his  Examination  : But  that  1 faid  he  was  a Madman,  1 
can’t  remember. 

Sol.  If  you  pleife.  Sir,  one  Word  more  : Whether  the  Prifoner,  at 
the  Time  that  he  was  in  the  Prifon,  did  not  defire  Mr.  Allen  to  lhoot  him 
thro’  the  Head  ? And  whether  Mr.  Alien  did  not  declare  the  fame  ? 

Mr.  Allen.  He  faid  he  was  willing  to  die,  why  would  not  my  Lord 


Onflow  (hoot  him,  or  give  him  a Gun,  and  he  would  (hoot  himfelf  ? I am 
willing  to  die  ; for  I am  not  willing  to  bring  my  Friend  into  Trouble. 

Mr.  Scrj.  Chefoyre.  Pray  tell  the  Occ-lion  of  his  faying,  he  would  not 
bring  his  Friend  into  Trouble. 

Mr.  Allen.  The  Occafion  that  drew  him  into  that,  I had  a Notion, 
that  fomebodv  muft  let  him  to  work,  the  Act  appeared  fo  unprovoked, 
and  premeditated.  When  I examined  as  to  that  Circumftance,  efpecially 
when  lie  faid.  My  Lord  was  the  Author  of  thofe  Tumults  and  Difturban- 
ces, I afked  him,  What  Difturbances?  He  faid,  At  the  loft  Election  ; 
and  wherever  he  went.  People  ftill  damned  and  curfcd  my  Lord  Onflow. 
Says  I,  Did  you  ever  mention  any  thing  of  this  Delign  r He  told  me. 
He  had  lone  and  deliberate! v intended  to  murder  my  Lord  Onflow. 

Mr.  Scr.  Chef  tyre.  How  long  ? 

Mr.  Allen.  Ever  fince  laft  Horfc-Raee  was  Twelve-month  ; and  ho 
had  communicated  fuch  his  Intention  to  his  Friends,  and  they  had  en- 
couraged him  in  it. 

Mr.  Serj.  Chtfoyre.  Did  he  name  any  body  ? 

Mr.  AlLn.  He  did  name  two  Pcrfons  to  me. 

Mr.  Scrj.  Chejbyre.  We  defire  they  may  be  named. 

Mr.  Juntos  ‘ Tracy . What  Pcrfons  did  lie  name  ? 

Mr.  Alien.  He  named  them  as  Per  fans  that  he  had  communicated  his 
Intention  of  murdering  my  Lord  Onflow ; and  they  approved  of  it. 

Sol.  My  Lord,  if  I am  rightly  inftmdied,  thefc  very  Perfons  he  had 
named,  they  arc  Friends  of  my  Lord  Onjlnv.  Our  Defence  is  Lunacy  t 
and  if  he  declared  Pcrfons  chat  are  Friends  of  my  Lord  Onflow , it  is  an  Ar- 
gument for  us;  and  that  is  the  only  Reafon  why  wc  defire  Mr.  Aden  to 
anfwer  to  your  Queftion. 

Mr.  Alim.  As  foon  as  ever  he  named  the  two  Perfons,  fays  I,  There 
are  f.v.  r_!  Perfons  in  the  T own  of  the  fame  Name;  but  who  were  his 
Advifcrs  ? 

Mr.  Juftice  Tracy.  You  don't  fay  that  he  faid  they  were  his  Advifcrs  ? 

Mr.  Alien.  No,  not  his  Advifcrs ; they  approved  of  it,  and  encouraged 
him  hi  it ; and  when  he  found  me  folicitous  to  fix  tvho  thole  Peifons  were, 
as  I thought  it  behoved  me  to  be,  he  would  have  recalled  bis  W ends  ; 
fays  he.  Do  you  think  1 will  bring  my  Friends  into  Trouble?  No  ; 1 
am  willing  to  die;  why  don’t  they  kill  me?  Why  don’t  my  Lord  0*j!nu 
kill  me  ? Why  don’t  he  iet  me  have  a Gun  to  kill  niyfclf  by  ? Sap  he, 

I won’t  bring  my  Friends  into  Trouble. 

Mr.  Serj  .Chejbyre.  After  he  hari  owned  the  Perfons,  and  you  purfued 
the  Inquiry,  then  he  drew  in  his  Words  ? 

Mr.  Allen.  Yes,  after  he  had  named  them  ; but  he  would  not  bring  his 
Friends  into  Trouble. 

( After  fame  Difpute  about  naming  or  not  naming) 

Mr.  Serj .' Chejbyre.  Then  I afic  you,  and  defirc  you’ll  declare  upon 
your  Oath,  Were  thofe  Perfons  that  were  fo  named  by  the  Prifoner  re- 
markable Friends,  and  in  the  Intereft  of  my  Lord  Onflow , or  oppofed  him 
in  his  Intereft  ? 

Mr.  Allen.  They  very  remarkably  oppofed  him,  and  were  ever  under- 
flood  to  be  bitter  Enemies  to  my  Lord  Onflow. 

SoL  for  the  Prifoner.  My  Lord,  I ddire  to  know  of  this  Gentleman, 
Whet  her  Mr.  Arnold  did  riot  ddire  him  to  (hoot  him  through  the  Brains, 
or  Words  to  that  Purpofe  ? 

Mr.  Allen.  No,  my  Lord;  I don't  remember  thofe  Words : His  Words 
I remembfir,  for  I reduced  them  into  Writing.  I would  luve  taken  it  by 
way  of  Coufdfion  ; but  he  was  fo  ftubborn,  that  I fuppofe  if  I had  offered 
to  produce  Pen,  Ink,  and  Paper,  and  take  the  Words  from  his  Mouth, 
he  would  not  have  laid  one  Word  : But  in  a few  Days  l reduced  them 
into  Writing  ; and  I do  remember  very  well  he  faid  he  would  (hoot  him- 
felf : Why  don't  my  Lord  Onjlnv  (hoot  me  r Let  me  have  a Gun,  that 
I may  (hoot  myfelf:  But  I don’t  remember  Brains  to  be  mentioned. 

Sol.  We  defire,  my  Lord,  to  know,  whether  all  the  Pcrfons  named  were 
Friends  or  Enemies  to  my  Lord  Onflow  ? 

Mr.  Allen.  He  named  but  two  to  me. 

Mr.  Scrj.  Chejbyre.  My  Lord,  we  have  gone  through  the  King’s  Evi- 
dence; and  wereferve  what  is  our  Duty  to  reply,  if  there  be  any  Occa- 
fion ; At  prefent  we  reft  it  here. 

Mr.  Juftice  Tracy.  Prifoner,  you  know  what  is  doing  ; you  are  upon 
your  Trial  for  your  Life  ; the  Counfel  for  the  King  have  gone  through 
their  Evidence ; have  offered  all  that  they  think  material  againft  you  ; 
you  have  heard  all  that  hath  been  offered  againll  you : Now  it  comes  to 
your  turn  to  make  your  Defence  ; what  fay  you  for  yourfclf  ? 

Prifoner.  With  humble  Submiflion,  I dou’t  know  what  to  lay.  May 
God  forgive  ; if  it  is  my  Fault,  I am  forry  for  it.  I don’t  know  what 
to  fay  more. 

Mr.  Juftice  Tracy.  What  have  you  faid  ? Repeat  what  you  faid. 

Prifoner.  With  all  Submiflion  to  your  Lordfliip,  I don’t  know  what  to 
fay.  I alk  Pardon  for  all  my  Offences  and  Faults. 

Mr.  Juftice  Tracy.  How  came  you  to  attempt  this  ? 

Prifoner.  I don’t  know  how  it  happened. 

Mr.  Juftice  Tracy.  And  what  was  the  Caufc?  It  don’t  appear  that 
this  Noble  Lord  ever  did  you  the  lead  Injury.  Call  your  WitndTes  for 
the  Prifoner. 

Sol.  for  the  Prifoner.  Nathaniel  Arnold. 

Nathaniel  Arnold  /worn. 

Mr.  Juftice  Tracy.  Sir  you  are  called  here  oil  the  Behalf  of  the  Prifo- 
ner ; What  can  you  fay  ? 

Mr.  Arnold.  My  Lord,  he  is  my  Brother;  I have  known  him  a great 
many  Years ; I am  forry  I am  come  to  fpeak  any  thing  on  fuch  an  Oc- 
cafion : I know  him  to  be  a Madman  ; therefore  I hope  I (hail  (hew  fuch 
Things  of  him,  that  the  Court  will  think  linn  fo. 

I have  declared  to  my  Lord  Oflow,  that  I have  no  Intention  to  (kreen 
him  from  Punifliment ; but  to  endeavour  to  lave  him  from  the  Gallows. 
My  Lord,  when  he  was  young,  my  Father  hath  iried  io  put  him  Ap- 
prentice to  two  or  three  feveral  Places  : It  fignified  nothing  ; he  came 
home  again  ; Afterwards  Mr.  Fed,  who  is  a Brewer  at  Guildford,  per- 
fuaded  my  Father  to  let  him  be  with  him  : He  took  him,  he  ufcd  him 
like  his  Child,  laid  him  with  his  Son  ; but  he  would  not  flay:  He  was 
at  other  Places.  Some  time  afterward  he  had  a mind  to  make  me  a Vifit 
at  Lond.n  : I knew  what  an  ill-natured  Fellow  lie  was  to  my  Father  and 
Sillers  : | would  have  perfuaded  him  to  flay  with  me;  that  would  not 
•do.  Afterwards  I had  a Commiflion  from  mv  Father  to  allow  him  Fif- 
teen Pounds  a Year,  and  fend  him  into  Yerijhire.  I writ  a Letter  to  an 

Acquain- 
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Acquaintance  there,  and  had  a Place  provid'd  for  him,  equipped  him  and  grin  like  any  Madman  : Tf  J’oti  sBeed  turn  wiiat  He  talked  of,  fomc- 
with  Cloaths,  and  tent  i:ini  down  : He  came  back  again.  Nothing  we  times  he  would  give  an  Anfwer,  fometimes  not.  This  J have  oi  (cried 
eould  do  would  govern  him,  he  feetned  fo  like  a Madman.  VVhcn  mv  fcverul  Times ; as  to  the  particular  Times,  1 cannot  fet  it  fw.rli ; but 
Father  died,  he  left  him  Five  Pounds  a Quarter.  He  would  lay  under  this,  as  to  the  general,  that  I fometimes  hat  a dreaded  him.  Sometimes 
Barns,  Hay-Ricks:  I have  caught  him  under  my  own  Hay-Rick  in  a he  would  be  pretty  rational,  and  act  like  other  Men. 

Morning,  when  he  might  have  lain  in  his  own  Bed.  He  had  a Houfe  Mr.  Scrj.  Clrjhrt.  Do  you  take  that  for  the  Si*n  of  a Madman,  to 
jn  the  Neighbourhood  ; but  he  had  never  a Stool,  or  a Pan,  nor  no-  do  a very  wicked  Thing? 

thing  at  all  in  it.  1 don’t  know  whether  he  had  a Chair,  but  there  was  Mr.  Arnold.  Madmen  do  very  wicked  T!iii*»4. 

polled.  We  could  not  perfuade  him  off  this:  We  would  let  him  luve  Mr.Seij.  Chtjhyrt.  Do  rout  U.c  nil  to  hc.M  •m.n  thatdnw  YkedThinns? 

Money.  Mr.  Arnold.  Some  do  wicked  Things  for  the  Sake  of  Profit  and  Gain. 

Mr.  Juflice  Tracy.  He  would  live  by  himfelf.  Mr.  Scrj.  Chtjhyrt.  Was  you  one  that  paid  lum  any  Share  of  this  A!- 

Mr.  Arnold.  He  lived  bv  himfelf;  and  he  hath  known  when  Quarter-  lowance  ? 

Day  hath  come,  became  People  have  dunned  him  for  Money;  this  Mr  .Arnold.  I am  concerned  : Mv  Father  left  a (mall  M-.ttcr  to  my 

fVaite  the  Taylor,  Sturt  the  Alchoufe-Keepcr.  And  as  fooii  as  I came.  Brother  and  me,  to  pay  him  Five  rounds  a Quarter  j and  niy  Brother 

and  he  had  Notice,  he  would  dart  down  the  Hill  to  me;  where  I have  commonly  pay  • I im  : I have  afked  him  about  it  foiiictitncs ; and  he  uiu, 
been  furp'ized  by  his  Looks:  Sometimes  1 gave  him  good  Words,  the  Prifoner  would  run  in  Score,  and  then  Pet  Tons  would  duim  him. 
fometimes  bad  ; fometimes  1 gave  him  a little  Drink,  fometimes  none,  M r,  Scrj.  Ch/jfnrt.  How  do  you  know  this  ? 

For  fear  : He  appeared  as  much  like  a Madman  as  ever  any  body  did.  Mr.  Arnold  I have  heard  my  Brother  (ay  this. 

Mr.  Scrj.  Chjhyrt,  You  are  his  Brother,  and  you  would  fave  him  Mr.  Scrj.  Cbefliirc.  Then  you  know  nothing  but  what  your  Brother 


from  hanging ; it  is  natural,  and  I don’t  difeommend  you.  You  are  told  yoh  ? 
i ,i«-..  cv  i.. ‘.n-  ......  «7k.  M» 


uo  a very  wtcfceu  1 mng? 

Mr.  Arnold.  Madmen  do  very  wicked  Tilings. 

Mr.Serj.  Chejhyre.  Do  you  nkc  all  to  hcMnimcn  that  do  wicked  Things? 

Mr.  Arnold.  Some  do  wicked  Things  for  the  Sake  of  Profit  and  Gain. 

Mr.Serj.  Chtjhyrt.  Was  you  one  that  paid  him  any  Share  of  this  Al- 
lowance ? 

Mr.  Arnold.  I am  concerned  : Mv  Father  left  a fmall  Matter  to  my 
Brother  and  me,  to  pay  him  Five  Pounds  a Quarter  ; and  my  Brother 
commonly  pays  him  : 1 have  alked  him  about  it  foructimcs;  and  he  fu4* 
the  Prifoner  would  run  in  Scute,  and  then  Perfohs  would  duuu him. 

M r.  Scrj.  Chtjhyrt.  How  do  you  know  this  ? 

Mr.  Arnold  I have  heard  my  Brother  fay  this. 

Mr.  Scij.  Chtjhirc.  Then  you  know  nothing  but  what  your  Brother 


upon  your  Oath  ; and  Jutttcc  rauft  be  done.  Sir,  let  me  afle  you,  Whe- 
ther you  looked  upon  yourfelf  to  be  a Madman  in  treating  him  in  this 
Manner? 

Mr.  Arnold  No. 

Mr.  Scrj.  Chejhyre.  You  fay  this  Man  had  his  Memory  return  very 
quick  every  Quarter-Day ; as  foon  as  that  came,  he  would  come  to  you 
for  his  Money:  Did  you  ever  refufe  it  him,  becaufe  he  was  mad,  and 
not  fit  to  be  entrufted  with  it  l 

Mr.  Arnold.  No,  I never  did. 

Mr.  Scrj.  Chrjhyrc.  At  the  feveral  times  he  was  put  Apprentice,  like 
an  untoward  Boy,  he  would  run  away;  did  you  look  on  that  as  a Sign 
of  Madnefs?  When  he  was  put  to  a Brewer,  did  the  Perlbn  you  treated 
with,  or  you,  look  on  him  to  be  a Madman  ? 


Mr.  Arnold.  I did  underftand  that  he  thought  him  difordered  in  his  to  him  ? 


Mr.  Arnold.  I know  my  Brother  owed  Money. 

Mr.Serj.  Chejhyre.  The  People  ufed  to  trull  him. 

Mr.  Serj.  Clflyre . Mr.  Nathaniel  Arnold,  Sir,  when  you  paid  him  his 
Quarterage,  iii  j he  give  you  a Receipt  ? 

Mr.  N.  Arnold.  1 a I ways  writ  the  Receipt,  and  he  figoed  it. 

Mr.  Scrj.  Ci-ijb/re.  Did  you  not  read  it  uver  to  him,  or  let  him  read  it  ? 
Mr.  N.  A ndd.  Yes,  Sir. 

Mi  bcij.  Chejhyre.  AtQuarter-Davhe  would  he  pretty  well  in  bisScnfes? 
Mr.  jY.  Amo  d.  Becaufe  he  was  dun  tied  for  Money. 

Mr.  Srr j.Chejlyre.  Did  not  he  and  you  life  to  write  and  confer  by  Letters? 
Mr.  N.  A mid.  Never  in  my  Days,  as  1 know  of. 

Mr.  J ii (lice  Tracy.  Can  he  write  ?— Mr.  N.  Arnold.  Yes,  he  can  write. 
Mr.  J ulliee Tracy.  (Ajii  Mr.  William  Arnold)  Did  you  never  write 


Mr.  Serj.  Chejhyre.  As  every  untoward  Boy  is ; when  you  fent  a Let-  I 
ter  into  Torkjhire  only,  and  no  Pcrfon  with  him  to  take  Care  of  him, 
would  you,  if  you  had  thought  him  didra&ed,  have  fent  him  alone  to 
provide  for  himfelf  ? 

Mr.  Arnold.  We  did  not  fend  him  alone,  but  we  fent  him  on  Ship-  ] 
board  ; 1 fent  down  to  a Perfon  to  take  Care  of  him  when  he  came  there  ; i 
I did  not  think  him  fo  niuch  a Madman  as  to  be  chained. 

Mr.  Serj.  Chtjhyrt.  Would  you  take  it  to  be  proper,  you  that  arc  his 
Brother,  to  lend  him  on  Ship-board  into  a Country  he  bad  never  been 
in  before,  only  on  a Recommendation  of  a Letter,  if  you  had  thought 
him  fo  mad  as  not  to  be  able  to  provide  for,  and  govern  himfelf  ? 

Mr.  Arnold.  I fent  him  to  one  that  was  my  Cuitomcr. 

Mr.  Scrj.  Chejhyre.  Did  you  obfenre  in  thole  Letters  that  he  was  mad  ? 

Mr.  Arnold.  No,  I did  not. 

Mr.  Scrj.  Chtjhyrt.  Then  in  thefc  feveral  Fafiagcs  that  he  was  too 
{harp  for  you,  is  that  a Sign  of  a Madman  ? Arc  thefe  vour  folc  Reafons, 
becaufe  he  acted  like  a naughty  Man,  that  he  was  a Madman  ? 

Mr.  Serj.  IVbilaktr.  If  he  was  diftenipered,  why  did  you  not  let  him 
be  confined  ? 

Mr.  Arnold.  I did  not  think  him  fo  much  a Madman  as  to  confine  him. 

Mr.  Scrj.  IVbitaker.  I would  afk  you,  on  your  own  Knowledge,  Can 


Mr.  IV.  Arnold.  I don't  know ; it  is  a great  while  ago  if  I did. 

Mr.  Scrj.  Darntll.  A:  to  what  you  were  (peaking  when  he  ran  a Score, 
Did  they  ufe  to  puthim  in  mind  of  his  Quarterage  ? 

Mr.  IV.  Arnold.  Thole  I’erfon-  he  owed  Money  to  would  dunn  him. 

Mr.Serj.  Darnell.  And  when  they  did  dunn  him.  did  you  apprehend  he 
knew  what  thry  meant  by  it  (-Mr.  IV.  Arnold.  Yes,  lie  might. 

Mr.  Scrj.  Darntll.  When  he  was  told  Quarter-Day  was  at  hand,  what 
would  he  do  ? 

Mr  .’TV . Arnold.  I can’t  fay,  hut  he  hath  dunned  my  Brother  fur  Money. 

Mr.  Seri-  Darntll.  When  r 

B mb.  When  he  hath  wanted,  and  had  not  Money  in  his  Packets. 

Mr.  Serj.  Darntll.  Did  he  never  tel!  you  that  he  had  Debts  to  pay  ? 

Mr.  N.  Arnold.  Yes,  lie  hath. 

Mr.  Serj.  Darntll.  What  do  you  mean  when  you  fay.  He  was  fome- 
times in  lus  Senfes,  and  fometimes  not;  how  often  were  thofc  Intervals: 

Mr.  N.  Arnold.  1 can’t  fay  it. 

Mr.  Scrj.  Darntll.  Did  you  never  obferve  fome  Men  of  Difcretion 
act  indifcrctionally  ? 

Mr.  N.  Arnold.  Yes  certainly,  I may  have  done  it  rr.yfelf. 

Air.  William  Arnold  procttdt. 

The  tenth  of  July  lalt  he  came  to  my  Houfe  in  Cannon-Slrttt ; I find- 


Mr.  Scrj.  IVbitaker.  i would  alk  you,  on  your  own  Knowledge,  Can  ing  of  him  there,  1 allied  him  what  brought  him  to  Town  ? He  (aid,  he 

you  give  an  Account  of  any  thing  that  he  hath  done,  but  as  a fulteu  or  could  not  tell.  What  Bufincfs  luvc  ijyou  *n  Town  ? It  is  not  a proper 
cruel  Man  ? Place  for  you  ; you  have  nor  much  Money  to  fpend : Bclides,  you  may 


Mr.  Marjh.  You  don’t  look  upon  him  fo  mad  as  to  be  chained  ? 

Mr.  Am:ld.  No,  I did  not. 

Mr.  Marjh.  Dili  you  put  him  under  the  Care  of  any  Pcrfon  ? 

Mr.  Arnold.  No,  I did  not ; he  lived  at  large. 

Mr.  Marjh.  Did  he  ever  live  with  you  ? 

Mr.  Arnold.  Yes,  he  did. 

Mr.  Marjh.  How  did  hebehave  himfelf  then  ? 

Mr.  Arnold.  Very  oddly. 

Mr.  Marjh.  As  how  ? 

Mr.  Arnold.  As  a Madman,  I thought.  „ , , , 

Mr.Serj  .Cb/Jbyre.  Whether  or  no  did  he  ufe  to  carry  a Gun  ? about  my  Lord  ? Have  you  been  (hooting  in  my  Lord's  Manor:  No. 

Mr.  Arnold.  Yes,  often  in  his  Father’s  Time.  Says  I,  Pray  be  eafy ; don’t  dilhirb  yourfelf  with  thefe  wild  Notions; 

Mr.  Serj.  Chtjhyrt.  He  ufed  to  ufe  a Gun  ? pray  be  eafy.  1 then  gave  him  lume  godd  Words,  and  I gave  him  fomc- 

Mr.  Arnold.  He  ufed  a Gun  in  my  Father’s  Time:  thing  to  cat,  and  made  him  promife  to  return  home,  and  be  eafy;  which 

Mr.  Juftice  Tracy.  And  hath  hedone  fo  fence?  if  I would  give  him  Money  to  return  home,  he  would  do,  as  he  did  prb- 

Mr  .Arnold.  Yes,  feveral  Times;  and  I have  fecn  him  with  one  feveral  mife  me  he  would:  And  that  was  the  lad  Time  1 few  him  before  this 

Times  fincc.  unhappy  Accident  of  my  Lord  Onflow' s. 

Mr.  Scrj.  Chejhyre.  Why  did  not  you  take  it  from  him,  as  he  was  a Mr.  Scrj.  Darnell.  Did  he  give  you  any  other  Rcafon  of  his  coming 
Madman  ? to  J"own  ? 

Mr.  Arnold.  He  was  my  Brother,  and  I did  not  care  to  opprefs  him.  Mr.  IV.  Arnold.  I don’t  remember  he  did : After  fome  Hcfttation,  and 
Mr.  Serj.  Chejhyre.  Now  you  would  have  prevented  him  from  doing  a very  wild  Look,  he  laid,  I am  came  to  fee  you,  1 think, 
this  Mi  (chief,  if  you  had  done  fo.  Did  you  ever  farm  any  Land  ? Mr.  Serj.  Chtjhyrt.  Give  my  Lord  an  Account,  whether  or  no,  when 

Mr.  Arnold.  I have.  fip  lvas  talking  wildly  againft  my  Lord  Onjhw,  did  he  tell  you  who  put 

Mr.  Serj.  Chejhyre.  Did  vou  ever  employ  him  ? him  upon  that  ? 

Mr  .Arnold.  I have  employed  him  in  raking  of  Hay  or  Barley.  Mr.  IV.  Arnold.  If  you  plcafe,  I have  a Iked  him  thefe  Quefrions  : 

Mr.  Serj.  Chijbyrc.  Did  you  find  he  brought  it  together,  or  fcattered  How  come  you  to  do  this  wicked  Ad  ? Did  any  body  put  you  upon  it  ? 
it  about  ? No,  fay5  he.  1 am  forty  you  have  done  this  vile  Adion.  Did  my  Lord 

Mr.  Arnold.  He  brought  it  together,  but  in  fuch  a manner,  not  right  Onjhw  give  you  any  Provocation  ? Or  any  body  fet<upon  you  to  do  it  ? 
as  a Workman  ought  to  do.  Says  he,  My  Lord  Onflow  hath  bewitched  me,  was  always  a Plague  to 

Mr.Serj  .Cbefloyre.  Ay,  he  was  a naughty  untoward  Boy  from  his  Youth,  me,  and  was  the  Plague  of  the  whole  Country  ; and  feveral  Things  to 
William  Arnold  /worn.  the  fame  Purpofc. 

The  Prifoner  at  the  Bar  is  my  Brother ; 1 believe  him  to  be  a Madman.  Mr • Scrj.  Chejhyre.  You  talk  you  gave  him  Money  and  Drink,  I fup- 
Mr.  Serj.  Chejhyre.  Give  your  Reafons.  p°fe  y°u  gavc  him  both. 

Mr.  JiiiHcc  Tracy.  What,  is  he  a Lunatick  ? Mr.  IV.  Arnold.  I gave  him  Vi&uals  and  Drink,  and  Money  in  his 

Mr-  Amoid.  He  is  not  perfect  in  his  Senfes;  he  did  not  know  what  he  Pocket,  provided  he  returned  home,  which  he  promiled  me  he  would  do. 
did  at  fome  certain  Times  : I can't  fay  he  was  always  fo.  Mr.Serj.  Chejhyre.  If  you  looked  upon  him  as  a Madman,  why  would 

Mr.  Seij.  Chejhyre.  Goon,  and  give  your  Reafons.  you  give  him  Money,  and  be  f3tisfied  with  his  Promife  that  lie  would 

Mr.  Am  id.  In  my  Father’s  Time  I have  heard  himeurfehim,  and  return  home? 
call  him  wicked  and  abominable  Names,  without  any  Provocation  : I have  Mr.  IV . Arnold.  I never  knewthat  be  attempted  to  doany  body  Mifehief. 

heard  him  talk  to  himfelf,  fometimes  catch  at  his  Words,  fometimes  Mr.Seij  .Chejhyre.  How  did  you  know  but  he  might  do  you  or  himfelf 

break  out  into  Pafiions  of  Curling  and  Swearing,  without  any  Provoca-  a Mifehief : Pray  anfwer  the  Quedinn,  and  be  confident;  you  have 
tion  : After  this  l have  obferved  him  to  burft  out  into  a foolilh  Laughter,  faid,  you  looked  upon  him  as  a Madman,  and  that  he  could  not  give 

any 


i i:icc  tor  you  ; you  nave  not  muen  money  to  Ipentl;  Jielules,  you  may 
fall  into  bad  Company.  Says  he,  I come  to  fee  you,  I think ; whac 
cllc  luve  I to  do?  Says  he,  I can’t  be  eafy  ; my  Lord  Onflow  hath  be- 
witched me  ; he  plagues  me  Day  and  Night ; I can’t  cat  or  drink  ; if 
I cat  any  thing,  it  comes  up  : I am,  fays  he,  as  if  they  pumped  the 
Breath  out  of  my  Body. 

Mr.  Jufticc Tracy.  How  long  ago  is  this  ? 

Mr.  IV . Arnold.  The  Tenth  of  July  lad.  I then  a (Iced  him.  why  he 

urns  fri  rnnrprnp/1  ikn.,.  «...  T „.,l  I.  I C 


Says  be,  Aly  Lord  Onflow  hath  bewitched  me,  was  always  a Plague  to 
me,  and  was  the  Plague  of  the  whole  Country ; and  feveral  Things  to 
the  fame  Purpofc. 

Mr.  Serj.  Chejhyre.  You  talk  you  gave  him  Money  and  Drink,  I fup- 
pofe  you  gave  him  both. 

Mt.  IV.  Arnold.  I gave  him  Visuals  and  Drink,  and  Money  in  his 
P^r-tr«.  P- t ...h.Vk  k-  . > 
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any  good  Reafon  why  he  was  came  to  Lmdtn , but  faid,  he  is  come  to  fee 
you,  he  thinks  j and  you  gave  him  Money,  ar.d  Vi&uals,  and  Dunk,  on 
his  piomiline  you  to  return  home  again  ; Did  he  return  home  ? 

Mr.  IV.  Arnold.  I thought  he  did. 

Mr.  Scrj  Cbejhyre.  Now  the  great  Queflion  is,  Whether  he  or  you 
are  the  Madman  ? 

Mr.  IV.  Arnold.  I fubmit  that  to  you.  I did  a fl;  him  where  he  lodged : 
but  I could  not  get  it  out  of  him. 

Mr.  Seri.  Whitaker.  Did  you  rely  upon  his  Promife  that  he  would  go  I 
home?-; -Mr.  />'•  Arnold,  i can’t  fay  1 did  entirely  depend  upon  it. 

Mr.  Ala  Jh.  You  lay,  the  tenth  of  Jaif  your  Brother  came  to  fee  you 
in  L:>:d. it,  and  expreiied  Uneafintfs  in  being  plagued  by  roy  Lord  Onflow  ; 

D.  I he  fay  he  would  do  any  thing  by  way  u!  plaguing  my  Lord  Onjhw  ? 

Mr.  W.  Art.ol  . No,  he  did  nut. 

hr  Mur  ft.  Mr.  Nathaniel  Arnold,  did  you  fee  him  then  ? 

Mr.  N.  Arnold.  No,  1 was  not  there. 

Mr.  1 • t'.rjh.  Did  you  hear  him  at  any  other  time  fay  any  thing  of  my 
Lord  Onflow? 

Mi.N  Arnold.  I have  heard  him  fay  my  Lord  Onflow  had  bewitched  him. 
Mr.  Marjh.  Did  you  hear  him  exprefs  any  Kefentmenr,  or  that  he 
would  make  any  Retaliation? 

Mr.  N.  Arnold.  No,  nothing  at  all  of  that. 

Mr  IV.  Arnold.  1 did  wait  on  my  Lord  Onflow  when  he  ufed  to  lay  to  Sir 
M'’  < Mtfyneux’i  Lodge. 

Mr.  Scrj.  Cleft ye.  He  ufed  to  he  there  to  deftroy  his  Game. 

Mr,  IV.  Arnold.  1 don’t  know  ; I never  fee  him  there.  I did  wait  on 
my  Lord  Onflow-,  I humbly  begged  his  Lcrdfhip’s  Pardon  ; but  1 did 
really  believe  him  to  be  a Lunatiek. 

Mr.  J.ufl.  Tracy.  If  you  apprehended  him  to  be  a Lunatiek,  and  depri- 
ved of  his  Sends  and  Undcrflanding,  you  fliould  have  taken  more  Care 
of  him. 

Mr.  Arnold.  It  was  only  at  fomc  certain  Times  ; perhaps  more  in  the 
Spring  and  Fall  than  at  other  Times:  1 never  knew  he  did  any  Harm 
before 

Mr.  Scrj.  Darnell.  Don’t  you  know  of  any  Harm  he  did  to  one  of  his 
Sifters  ? 

Mr.  IV  Arnold.  He  hath  flruck  her;  I did  not  fee  him  ; I was  abroad  ; 
but  when  I came  home,  fhe  complained  to  me  that  her  Brother  had  {truck 
her. 

Mr.  Scrj.  Darnell.  What  was  her  Name? — Mr.  IV.  Arnold.  Elizabeth 
Ante  d.  I talked  to  him  about  it ; he  would  laugh  at  it. 

Mr.  Scrj.  Darnell.  Dul  you  take  it  to  be  the  Efiedt  of  Pa  (Son  or  Mad- 
rid's r 

Mr.  W.  An-old.  I don’t  know  any  Reafon  he  had  for  doing  it. 

Mr.  b'  ij.  Darnell.  Did  not  you  apprehend  that  fomc  Care  ought  to  be 
taken  of  him  r— A r.  IV.  Arnold.  My  Father  was  then  living;  fo  I had 
nothing  to  do  with  him. 

Mr.  Scrj.  Darnell.  What  have  you  known  of  any  thing  he  hath  done  to 
his  Father  ? 

Mi.  IV.  A nold.  I have  known  him  abufc  him,  and  call  him  Names, 
without  any  Provocation.  And  my  Father,  at  the  Rcqueft  of  thole  that 
wete  about  him,  about  ten  Years  ago,  ordered  me  to  go  to  the  late  Lord 
Onflow,  and  defire  him  to  gram  a Warrant;  for  his  Neighbours  had  ad- 
vi led  him  to  fend  him  abroad,  in  hopes  that  might  reclaim  him  : And  at 
tile  Bench  of  Jufticcs  at  Guildford  he  was  by  them  taken  up  and  lifted,  as 
a Marine  ; he  went  to  the  Baliitk , but  did  not  flay  long ; the  firft  Oppor- 
tunity he  ran  away,  and  came  home  again  naked  and  out  of  Repair. 

Mr.  Scrj.  Darnell.  I think  you  was  talking  of  his  being  fcnt  on  Ship- 
board. 

Mr  .Arnold.  That  was  when  I would  have  fcnt  him  to  Torifhire-,  but 
be  would  not  go. 

Mr.  Scrj . W'italer.  Mr.  William  Arnold,  you  fay  he  was  fcnt  abroad  by 
the  late  Lord  Onflow  ; have  you  heard  him  exprefs  any  Refcntmcnt  to  my 
Lord  Oiflou by  Reafon  of  nis  being  fent  abroad  ? 

Mr.  W.  Arnold.  I never  did  hear  him  myfelf,  but  I inquired  of  the 
Neighbours,  who  faid,  that  as  my  late  Lord  Onflow  had  fent  him  for  a 
Soldier,  People  would  fay.  If  you  don’t  behave  your/elf  well,  my  Lord 
Onflow  R tall  lend  you  for  a Soldier  again  ; and  that  run  in  his  Head,  and 
he  never  could  get  it  out  again. 

Mr.  Matfl).  He  came  away  from  his  Ship  without  Leave  ? 

Mr.  IV.  Anulil,  Yes,  I believe  he  did  without  any  Leave. 

Mr.  Scrj . Darnell.  Was  you  never  told  that  this  Prifoner  threatened  my 
Lord  Onflow  ? 

Mr.  N.  Arnold.  Never,  before  this  Accident  happened. 

Mr.  Scrj.  Darnell.  Not  by  any  Servant  of  the  Houle? 

Mr.  .V.  A’ nold.  I don’t  know  that  any  body  told  me  he  had  threatened 
the  Life  of  my  Lord  Onflow. 

Mr.  Scrj.  Darnell.  What  did  the  Servants  tell  you  relating  to  my  Lord 
Qnfl:w  ? 

Mr.  AT  Am. Id.  That  my  Lord  Onflow  had  bewitched  him. 

Mr.  Scrj.  D.rnetl.  Did  they  tell  you  of  any  Refolution  he  had  took,  up- 
on that  ? — Mr.  N.  Arnold.  No. 

Mr.  Scrj.  Darn'll.  Nor  of  any  thing  he  would  do  ? 

Mr.  N.  Arnold.  No,  I don’t  know  that  they  did  ; I don’t  remember  it. 
Mary  Arnold  /worn. 

My  Lord,  I b3 vS  feen  the  Prifoner  fevcral  Times  under  great  Difor- 
ders/  inlomuch,  that  I took  him  for  a Man  out  of  his  Scufes  at  fundry 
Times.  I have  been  tn  the  Family  eleven  Y cars  ; and  to  the  beft  of  my 
Knowledge  1 never  heard  him  (peak  fix  fenfiblc  Words  together  ; and  af- 
ter the  Death  of  my  Father  he  left  the  Houfe.  Before  the  Death  of  my 
Father,  I went  down  every  Summer.  I have  feen  him  in  great  Diforder. 
One  fine  Dav  in  the  Summer-Time,  his  Sifter,  his  own  Sifter,  went  in- 
to the  Garden  ; they  kept  a Dairy,  and  the  Po:s,  and  the  Milk-Pans 
were  out,  and  he  tnrew  a Stick,  and  lhe  reproved  him.  Pray,  don’t  you, 
fays  fhe,  you’ll  break  the  Milk- Pans : He  catches  it  up,  and  threw  it  at 
my  Sifter,  and  Itruck  her  with  it  about  the  Temples;  with  that,  flic  fell 
into  a Pafiion  of  Tears,  had  iike  to  have  fainted  away  ; we  got  Water, 
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and  recover’d  her ; but  we  Were  afraid  be  had  prejudiced  her  Eyes,  and 
that  {he  would  lofe  the  Sight  of  one  of  her  Eyes. 

Mr.  Juft.  Tracy.  What,  wirh  any  Hurt  be  had  gave  her? 

Mrs.  Arnold.  Yes,  my  Lord,  and  we  fent  for  Mr.  Thomas  Howard, 
and  he  came  to  us:  I don’t  remember  whether  it  was  juft  then,  but  he 
came  that  Day,  and  let  her  Blood.  Alter  the  Hurry  end  Surprize,  I 
went  to  him,  and  reproved  him  flverely,  and  aik’d  him;  How  hecould  do 
fuch  a wicked  Thing  to  his  own  Sifter  ? He  laugh'd  at  me,  and  I drew 
back,  for  fear  he  fhould  do  me  a Mifchicf.  Then  1 did  declare,  that  I 
believed  that  he  was,  at  Times,  a Madman.  When  he  fat  at  Table,  he 
would  nor  fit  like  other  People;  he  would  put  his  Fingers  out,  and  had 
ftrange,  furprifing,  antick  Ways,  which  I never  did  fee  in  any  Perfon  in 
my  Life  before.  And  after  the  Death  of  my  Father,  he  laid  at  an  old 
Woman’s  Houfc,  that  ufed  to  weed  in  the  Garden,  and  when  file  and  I 
have  talk’d  about  Edward,  the  old  Woman  would  fay.  Depend  on  it,  Mr. 
Edward  is  a Madman. 

Mr  Juu.  Tracy.  It  is  no  matter  what  fhe  told  you.  What  is  your  Ob- 
fervation  ? — Mrs.  Arnold.  It  was  always  my  Opiniou  : He  would  do  fe- 
veral  furprifing  Things. 

Mr.  J .ft  7 racy  What,  you  are  the  Wife  of  Mr.  Nathaniel  Arnold  ? 

Mrs.  Arnold.  Yes,  my  Lord,  I am. 

Mr.  Seri.  Cbejhyre.  Iiow  long  ago  is  it  that  you  made  thefe  Obfrrva- 
tions?-  Mrs.  Arnold.  I have  lived  eleven  Years  in  the  Family : It  is 
about  five  Years  fince. 

Mr.  Scrj.  Ch'Jhyrt,  You  knew  him  before? — Mrs.  Arnold.  Yes. 

Mr.  Serj  Cbejhyre.  How  came  you  to  obferve  it  then,  and  not  before  ? 
Mrs.  Arnold.  He  was  always  a very  ftrange,  unaccountable  poor  Crea- 

Mr.  Serj.  Cbefi/yrt.  But  you  reafon’d  with  him.  Why  would  you  throw 
tile  Slick  at  my  Sifter? — Mis.  Arnold.  I did. 

Mr.  Scrj.  chejbvre.  Did  you  talk  to  him  as  a Madman  ? Why'  would 
you  ufe  and  talk  Reafon  to  a Madman  ? 

Mis.  Arnold.  I ufed  to  reafon  with  him. 

Mr  Serj.  Cbejhyre.  Did  you  never  fpeak  to  them,  that  Care  fliould  be 
taken  of  him,  ami  he  ought  to  be  put  under  fomebody’s  Care  ? 

Mrs.  Arnold.  I have  often  pcrfu.ided  my  Brother,  and  Mr.  Arnold  about 
him  ; He  lived  by  himfelf ; tic  was  not  mifehievous  out  of  the  Koufe  ; we 
never  was  afraid  of  him  : About  his  Sifter,  that  was  the  only  Mifchicf 
he  did. 

Mr.  Serj.  Cbejhyre.  And  you  reproved  him  then  ? 

Mrs.  Arnold.  Yes;  and  after  that  Time  he  did  not  come  in  Sight  of 
any  of  the  Family. 

Mr.  Serj.  Cbejhyre.  Did  you  hear  of  his  Behaviour  out  of  your  Sight, 
thatit  was  in  a difordcrly,  diffracted  Manner? 

Mrs.  Arnold.  1 have  heard  talk  fo. 

Mr.  Serj.  Cbejhyre.  If  you  apprehended  it  to  be  fo,  would  not  everybo- 
dy be  amazed,  that  Nobody  took  Care  of  this  poor  Brother  ? 

Mrs.  Arnold.  It  was  hard  to  confine  a poor  Creature;  his  Father  did 
not  think  fit  to  do  it.  The  laft  Time  I fee  the  Prifoner,  he  came  to  my 
Houfc  ; it  was  about  a Month  before  he  committed  this  Fa<A  ; and  as  I 
was  fitting,  he  came  in  at  the  Back-Door,  and  in  a great  Contufton.  I 
had  a Niece  with  me,  that  had  never  feen  him  before  ; fays  I,  Don’t  be 
frighten’d  at  him,  he  won’t  hurt  you  ; but  he  talk'd  very  much,  and 
look’d  extremely  wild,  and  he  fat  in  a ftrange  manner,  and  tny  Maid  re- 
primanded him  for  fitting  fo  l Snys  I,  Will  you  have  a Difh  of  Tea  ? No, 
he  would  have  feme  Beer,  i ordered  them  to  mix  it  with  fomc  fmall  Beer, 
lor  fear  of  making  him  worfe.  He  talk'd  extremely  inwardly ; favs  1, 
Speak  out  like  a Man,  if  I can  anfwer  you,  I will.  He  told  me  he  was 
bewitch'd  ; he  talk’d  to  himfelf,  and  1 heard  him  curie  fcveral  Times  : 
Says  I,  Who  hath  bewitch’d  you  ? He  told  me.  The  Imps.  I afk’d  him 
what  he  meant  by  Imps  ? He  told  me,  they  danced  in  his  Room  all  Night, 
and  he  could  not  lie  in  his  Bed  for  them,  and  the  Devil  did  tempt  him, 
and  the  Imps  ftood  by  his  Bed.  After  fomc  Time,  he  would  have  ano- 
ther Mug  of  Drink,  but  I would  not  give  it  him : I told  him.  As  for 
this,  it  is  for  want  of  going  to  Church,  and  employing  yourfelf  in  good 
Things.  To  this  he  laid,  My  Lord  Onflow , Why  fliould  I be  plagued 
by  him  ? But,  to  the  beft  of  my  Knowledge,  I never  heard  any  thing 
about  my  Lord  Onflow  before,  or  of  the  Perfon  he  had  in  his  Mind. 

Eleanor  Arnold fotrn. 

I believe  this  poor  Prifoner  to  have  been  diffracted  for  near  feven  Y'ears, 
and  in  all  that  'l  ime,  he  hath  not  been  capable  of  forming  any  Defign, 
or  plotting  any  thing  againft  any  body,  but  hath  lived  in  a rambling,  tlif- 
crafted  way.  The  Twentieth  of  Lft  Augufl,  he  came  to  the  Parifh 
Church  of  St.  Nicholas,  in  fuch  a manner,  chat  fevcral  of  the  Congrega- 
tion obferved  him  to  be  diffracted,  and  told  me  fo,  and  fpokc  of  him  to 
me.  He  then  appeared  to  me  in  a difmal  Agony,  and  quite  out  of  his 
Scnfes.  The  fame  Day,  after  my  Lord  Onflow  was  fo  barbaroufly  flu.r, 
I fee  Mr.  Juflic e Allen,  and  afk’d  him.  If  be  had  fern  my  Brother?  Mr. 
Alien  told  me  he  hud,  and  had  been  with  him  twice  fmcc.  I afk’d  him, 
if  he  thought  my  Brother  to  be  diftraflxd  ? Mr.  Ailcn  faid.  He  appear’d 
to  him  to  be  fo,  and  to  be  an  Enemy  to  all  Mankind.  1 afk’d  him.  If 
the  Prifoner  had  given  him  any  Account  how  he  came  to  do  fuch  a hor- 
rid Fact?  Mr.  AL,n  anfwer’d,  "That  this  poor  Prifoner  defired  him  fcvc- 
ral  Times  to  fhoot  him  through  the  Brains,  i knew  it  is  reported,  that 
he  is  not  diffracted,  but  I affirm  it  ro  be  otherwife  : I have  feen  him,  for 
nine  Hours  together,  talk  T onfenfe;  fotnetimes  eurfc  and  fwear,  with- 
out the  leaf!  Provocation:  And  if  your  Lurdftup  will  give  me  Leave,  I 
can  relate  fcveral  Fafis,  as  1 nftanccs  of  his  being  di  d.  My  Lord, 
fometimes,  when  we  have  gone  out,  he  hath  £ot  the  Fuel,  fwept  it  up  to- 
gether, and  made  it  up  into  a great  Fire,  as  .(  ti-  would  fire  the  Houfc.  I 
have  feen  him  take  live  Coals  out  of  tin.  Wood  Fire,  and  throw  them 
into  his  Father’s  Plate  : He  would  often  talk  to  himfelf  fcveral  Hours  ; 
Sometimes  he  would  be  in  the  molt  tormenting  Agonies : And  I do  de- 
clare I have  been  in  terrible  Frights,  for  fear  he  would  do  fome  Murder. 

Mr.  Serj.  Chejbyrs.  If  you  apprehended  your  Brother  in  theic  melan- 
choly Circumflanccs,  why  did  not  you  take  Care  pf  him  ? 

Mrs  .Arnold.  We  applv’d  to  the  Minifter  of  the  Parifh,  who  was  a 
very  good  Man,  Mr.  Woodward,  and  deiired  that  he  would  endeavour 
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to  reclaim  him  : Hi-  talk’d  to  him,  but  at  laft,  he  declared,  lie  ought  to  1 
be  put  into  I'omc  Mad-Houfe. 

Mr.  Serj,  Chrjhyre.  When  was  this  ? 

Mrs .Arnold.  About  five  Years  ago. 

Mr.  Serj.  Whit.  Was  there  any  Difcourfe  of  apptcing  to  a Phyfician, 
(Ac.  ? You  fay  a Minifler  made  ufcol  Means  to  reclaim  lum,  I don't  hear 
of  any  Phyfician  confulted. 

Mrs.  ArnM.  He  never  had  any  Phyfician,  to  my  Knowledge. 

Mr.  Serj.  Wbh.  Had  he  ever  any  Phyfician,  or  any  Care  taken  of 
him,  as  if  he  was  a Madman  ? 

Mrs.  Arnold.  No. 

Mr.  J uftice  Tract,  fie  hath  (truck  you  ? 

Mrs.  Arnold.  No,  not  me,  it  was  another  Sifter. 

Mr.  Serj.  Darnell.  Did  you  apprehend  from  any  of  thefe  Circumftances, 
that  he  was  like  to  do  Mifchief  r 

Mrs.  Arnold.  Sometimes  l have  been  afraid  of  it:  He  would  make  a 
great  Fire,  and  (hut  the  Door,  and  keep  us  out. 

Mr.  Serj  Darn.  You  have  then  him  take  live  Coals,  and  throw  them 
into  his  Father’s  Plate  ? 

Mrs.  Arnold.  I did. 

Mr.  Srij.  Darn.  Was  yoa  not  afraid  he  would  have  fet  the  Houfc  on 
Fire?  Had  he  not  Scnfe  enough  to  do  that  ? 

Mrs.  Arnold.  I believe  he  had  done  it,  if  he  had  not  been  prevented. 

Mr.  Serj  Darn.  You  did  not  think  him  fo  mad,  as  that  it  was 
neceflary  to  confine  him. 

Mrs  .Arnold.  1 did,  in  my  Confidence,  think  fo. 

Mr.  Serj.  Darn.  And  you  did  not  confine  him  ? 

Mrs.  Arnold.  It  was  not  in  my  Power. 

Mr.  Marjh.  How  long  have  you  lived  at  Guildford ? 

Mrs.  Arnold.  Three  years  at  Guildford. 

Mr.  Marjh.  You  can’t  but  have  oblcrv’d  him  then  often  out  of  Order  ? 
Mrs.  Arnold.  Often  fo,  by  Fits. 

Mr.  Marjh.  One  of  your  Brothers  fays,  he  ufed  to  be  wOTfe  in  Spring 
and  Fall.  Did  you  ever  fend  for  any  Phyfician  ? 

Mrs.  Arnold.  No. 

Mr.  Marjh.  If  he  was  fo  Spring  and  Fall,  a little  Bleeding  would 
have  done  him  good. 

Mrs.  Arnold.  I don’t  know  but  it  might. 

Mr.  Marjh.  Did  you  ever  fend  to  your  Surgeon  to  bleed  him  ? 

Mrs  Arnold.  No. 

Mr.  Serj.  Darn.  Was  it  the  opinion  of  the  Family,  that  he  fliould  be 
fent  abroad  for  a Soldier  ? 

Mrs.  Arnold.  It  was  the  Opinion  of  many  of  his  Friends;  but  that  is 
eleven  Years  ago. 

Mr.  Sen.  Dam.  But  he  ufed  to  have  his  frantick  Tricks  then  ? 

Mrs.  Arnold.  Yes. 

Mr.  Serj.  Dam.  Whether  did  you  look  upon  it,  that  fending  him  for 
a Soldier  would  reclaim  him,  or  cure  him  of  Ills  Maducls  ? 

Mrs.  Arnold.  Some  were  of  Opinion  it  would. 

Mr.  Serj.  Darn.  What!  cure  a Madman  ? * 

Mr.  Marjh.  Pray,  how  long  hath  your  Father  been  dead  ? 

Mrs.  Arnold.  Five  Years,  la A OiHolrer. 

Mr.  Marjh.  How  long  before  his  Death  was  this  flinging  the  Coals 
on  his  Plate  r 

Mrs.  Arnold.  I don’t  know,  but  I believe  it's  more  than  feven  Years 
ago. 

Mr.  Marjh.  Do  you  know  any  thing  that  (hould  give  him  this  T urn 
of  Mind  ? Mrs.  Arnold.  No. 

Mr.  Marjb.  Whilft  you  have  lived  at  Guildford , hath  it  not  been 
known  and  heard,  that  he  went  a fporting  with  a Gun  ? 

Mrs.  Arnold.  Yes,  frequently. 

Mr.  Marjh.  Did  you  ever  caution  any  body  againft  letting  him  have 
a Gun,  or  Ammunition  ? 

Mrs.  Arnold.  No,  I never  did. 

Mr.  Marjh.  Was  he  under  any  body’s  Infpeclion,  or  Care  ? 

Mrs.  Arnold.  No. 

Mr.  Serj.  Whit.  Did  he  not  kill  Rabbits,  and  fell  them  ? 

Mrs.  Arnold.  I don’t  know. 

Mr.  Serj.  Whit.  Hath  he  not  taken  Fi(h,  and  fold  them  ? 

Mrs.  Arnold.  I don’t  know. 

Mr.  Serj.  Whit.  Did  you  ever  apprehend  any  Danger  from  his  ufing 

his  Gun  ? Mrs.  Arnold.  Sometimes  we  have. 

Mr.  Serj.  Hint.  How  comes  it  you  have  not  taken  it  from  him  ? 

Elizabeth  Arnold  fworn. 

Mrs.  Arnold.  My  Lord,  I have  lived  with  him  fomc  Years,  and  for 
more  than  feven  Y ears  I have  obferved  him  to  be  mad  at  fome  Times, 
though  not  fo  mad  then  as  he  hath  been  fincc : He  was  fo  very  mad  fome- 
timc°,  that  I was  very  apprehenfive  of  being  raifehief’d  by  him;  he 
would  have  Piftols  and  Guns,  but  i have  taken  them  all  away  from  him. 
Sometimes  he  would  let  off  his  Gun  in  the  Kitchen,  and  give  no  Warn- 
ing : A great  many  Times  he  would  fit  and  talk  to  himfelf,  and  fvvear  : 
Sometimes  he  would  talk  to  inhuman  Creatures  in  a different  manner 
from  what  I have  heard  anybody  in  their  Senlcs  do.  About  a Month 
before  my  Lord  Onjltnu  was  (hot,  1 obferved,  as  I could  by  his  Eyes  tell 
when  his  Fit  was  coming,  I obferved  him  to  look  more  wild  than  ever  I 
fee  him  in  my  Life  before^  The  twentieth  of  laft  Augufl,  he  came  into  the 
Parifti  Church  of  St.  Nicholas,  flood  in  the  Front  of  the  Congregation, 
with  hfs  Face  over  his  Bread,  and  his  Hair  in  fuch  a difimal  manner, 
that  Pfee  fever al  look  at  him  ; and  they  told  me,  when  I came  out  of  the 
Church,  that  my  Brother  look’d  (b  frightful,  that  the)-  would  not  meet 
him  for  ever  fo  much.  On  the  twenty-eighth  of  Augufl  laft  we  met 
Mr.  Juftice  Alien , and  wc  afk’d  him,  if  he  did  not  think  him  diftracied  ; 
he  faid,  He  is  a great  deal  fo,  and  he  appears  to  be  an  Enemy  to  all 
Mankind  ; that  he  would  give  him  no  Account  why  he  did  this  Action, 
but  defired  him  feveral  Times  to  (hoot  him  through  the  Brains.  As  to 
my  (elf,  the  Relation  my  Sifter,  Mary  Arnold , hath  given  of  it,  is  true,  he 
had  no  Provocation  from  me;  fo  far  from  that,  1 was  afraid  of  him,  and 
I faid.  Don’t  throw  ibf  Stick  at  me : but  as  foon  as  my  Back  was  turn’d, 
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he  took  up  the  Stick,  and  threw  it  at  me,  and  afterwards  laugh’d  at  it. 

Mr.  Marjb.  Where  did  he  live,  when  you  was  hl'raid  of  the  Danger  of 
his  Piftols  and  Guns.' 

Mrs.  Arnold.  Sir,  he  lived  in  my  Father’s  Houfe  at  Katharine- Hill, 
where  I lived. 

Mr.  Marjb . Then,  I find,  when  you  was  in  the  Family,  it  forms  you 
were  afraid  of  His  G tins  and  Piftols ; How  long  have  you  lived  at  Guildford  ? 
Mrs.  Arnold.  More  than  three  Years.  1 have  left  off  Houfe-kaepmg 
I five  Years. 

I Mr.  Marjb.  Have  you  not  known  him  have  his  Gun  at  his  Command, 
and  that  he  ufed  to  go  frequently  a (hooting  ? 

Mrs.  Arnold.  1 did  not  know  it  of  my  (elf,  but  I believe  he  did  : He 
had  no  Gun  of  his  own,  but  he  ufed  to  borrow  one : When  1 left  otr 
I Houfe-kccping,  I fold  my  Gun,  and  would  not  let  him  have  it. 

Mr.  Marjb.  Why  (hould  you  take  fo  much  Care  when  you  lived  to- 
gcthcrin  the  Family,  and  take  no  Care  afterward  ? 

Mrs.  Arnold.  I can  give  no  Account  of  that;  but  my  Father  hath 
liccit  advifed  feveral  times  to  put  him  into  a Mad-Houfc  by  Mr  Woodward, 
the  Minifter  of  the  Parifii ; and  Mr.  Woodward  advifed  my  Father,  in  my 
Hearing,  to  put  him  into  a Mad-Houfc ; for  he  faid  he  was  mad,  and  no* 

| thing  eHe  would  do  him  good. 

Mr.  Marjb.  Do  you  know  this  Mr.  Smith  ? 

Mrs.  Arnold.  No  ; I don’t  know  that  ever  I faw  him  in  my  Life  be- 
fore : I do  not  know  him.  When  I firft  of  heard  this  horrid  Action, 
body  faid  he  was  mad. 

Eleanor  Gittings  fworn. 

My  Lord,  I have  believed  him  to  be  a Luna'ick  ever  fince  I knew 
him,  which  is  almofl  nine  Years : I was  at  his  Father’s  Huufc  with  a Son 
of  my  Mailer’s;  I fee  him  do  a great  many  wild  Actions ; 1 have  heard 
him  (wear  and  curfe,  fling  Things  about  the  Houfe,  without  any  Provo- 
cation : 1 have  been  often  furprized  at  it ; but  hearing  he  had  never  ti  me 
no  Haim,  1 was  paflive  with  it.  My  Miftrefs  hath  been  at  Katharine* 
Hill  for  four  Years  laft  pall,  fix,  eight  Mouths  at  a time. 

Mr.  J nil  ice  Tracy.  What,  at  that  Houle  ? 

Mrs.  Gittings.  At  that  Houfe,  my  Lord  i and  hath  come  in  at  the 
Back-Door,  and  lut  in  the  Kitchen  ; and  feveral  times  I have  found  him 
| talking  to  himfelf : I have  come  in  and  fpoke  to  him,  and  he  hath  made 
no  Arifwer.  Laft  March  1 went  down  : My  Mailer's  Sun  was  fiefc,  and 
I Cent  for  him  to  go  a Filhing,  to  get  a little  FiJh.  A Day  or  two  alter 
he  earne  in  at  the  Back-Door  into  the  Kitchen,  he  fat  himfelf  down  ; I 
dcfmrd  he  would  go  a Fifliing,  and  get  fome  F.ifti  for  the  Child  : He  fat  in 
a co'nfufcd  Order;  and  at  iall  he  told  me  the  Child  was  well  enough. 

I fet  Victuals  before  him,  but  lie  did  not  incline  to  eac  or  drink,  but  he 
was  in  a great  Hurry  and  Confufion,  more  than  I have  feen  him  before  : 

I was  amazed  at  it,  an ! I alkcd  him  the  Realon  ; he  told  me  my  Lord 
Onjhw  difturbed  him  Day  and  Night;  and  alfu  he  had  lent  Imps  and 
Devils  into  his  Room,  and  he  had  no  Sleep,  and  lie  was  with  him  when- 
ever he  went.  I have  feen  him  fincc  this,  and  I always  found  him  in  great 
Difordcr,  always  complaining  of  my  Lord  Onflow’s  bewitching  him,  and 
lie  had  fent  into  his  Chamber  Devils  and  Imps,  and  lie  had  no  Reft,  and 
lie  could  not  go  a 1 ithing,  for  my  Lord  Onflow  was  with  him.  I in- 
quired at  that  time  whether  he  had  been  filhing  in  my  Lord  Onflow's 
Ponds,  or  had  offended  his  Lordfbip  with  any  clung  hi:  lutl  faid  / No;  he 
knew  nothing,  but  that  he  was  with  him  perpetually.  About  A’tay  he 
hurt  his  Arm,  by  jumping  over  a little  River  j and,  as  I was  told,  he 
Went  to  Mr.  Thomas  Howard. 

Mr.  J uftice Tracy.  Tiut's  nothing  what  you  was  told. 

Mrs.  Gluing}.  My  Lord,  I only  bring  this  as  a Circtrmfiance.  He 
went  there,  end  Mr.  Thomas  Howard  applied  a Plaiftcr,  and  rolled  it  up. 
The  next  Morning  he  (cut  his  Man  to  know  how  he  did  : The  Man  called 
at  a Neighbour's  Houfe  ; it  feems  he  did  nor  care  to  go  by  himfelf ; and 
when  he  came  into  his  Room,  there  he  found  the  Plaiftcr  and  Roll  thrown 
about  the  Room. 

Mr.  J uftice  Traiv.  Did  you  fee  this  ? 

Mrs.  Gifting:.  When  1 heard  of  it,  I went  to  him,  and  enquired  why 
he  fcrv'J  Mr.  Howard's  Man  lo,  and  would  not  let  him  do  up  his  Arm  ? 
Says  he,  Mr  .Howard  and  his  Man  are  Rogues;  they  only  wanted  to 
make  llfiues  in  his  Ann,  and  his  Arm  was  well  enough,  and  they  (hould 
do  nothing  to  it.  This  I heard  him  fay.  Some  little  time  after  that,  I 
underftood  that  Mr.  Waite's  Rooks  had  offended  him,  by  the  Noife  they 
made  in  the  Night,  that  lu  could  not  fleep  for  them.  I have  heard  abun- 
dance of  Stories  that  1 mull  not  repeat  here  ; fo  will  only  tell  you  fome. 
He  came  one  Day  into  the  Kitchen,  and  fitting  in  a difconfolate  .Manner, 
I afked  him  how  he  did  ? He  told  me  he  was  bewitched  and  difturbed, 
and  Mr.  Waite’s  Rooks  made  fuch  a Noife,  that  lie  could  not  fleep,  nor  be 
at  Peace  Day  nor  Night : I told  him  he  had  ufed  Mr.  Waite  ill  : He  Lid 
he  had  no  more  Bulinefs  to  keep  Rouks  than  he ; and  Mr.  Waite  is  a 
Rogue,  and  Nobody  loves  him  ; and  he  knew  his  Wife  did  not  love  him. 
This  he  told  me,  and  faid  they  had  diflurbed  him  all  Night  and  Day  ; and 
was  then  upon  the  Story  of  my  Lord  Onfaw  again ; I thought  he  had  got 
out  of  one  into  another. 

Mr.  J uftice  Tracy.  When  was  this  ? 

^ Mrs.  Gittings.  After  May,  between  May  and  June,  in  the  Middle  of 
June , I believe.  After  this  was  over,  that  the  Rooks  were  done  with, 
and  got  out  of  his  Head,  then  he  begins  with  my  Loid  Qr.Jhxa  a-froh  ; 
then  I often  heard  that  he  complained  of  my  Lord  Onflow's  plaguing  him 
Day  and  Night. 

Kir.  Serj.  Chtfio.  Don’t  tell  what  you  have  heard  from  uthcr  Folks. 
Mr.  Serj.  Whit,  Did  not  you  live  with  Mr.  Edward  Arnold ? 

Mrs.  Gittings.  I Ijve  now  with  Mr.  Nathaniel  Arnold. 

Mr.  Serj.  Whit.  Did  you  ever  bear  the  Prifoncr  threaten  my  Lord 
Onflow,  or  his  Life  ? 

Mrs.  Gittings.  Never  his  Life,  nor  nothing  like  it. 

Mr.  Serj . JVhit.  Did  you  never  tell  one  of  thefe  Brothers  that  you 
have  heard  him  thus  threaten  my  Lord  Onjhw? 

Mrs.  Gittings.  No,  1 never  did  hear  him  threaten  my  Lord  Onflow. 
Mr.  Scij.  Whit.  Did  you  tell  any  thing  of  the  Prifon’sr? 

Mrs.  Gittings.  Yes  : 1 told  my  Mailer's  Brother  that  I was  in  a great 
R r Fright 
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Fright  about  the  Prifoncr;  that  I believed  him  much  worfe  than  ever  I 
fee  him  ; and  much  feared  he  would  do  himfelf  a Mifchief. 

Mr.  Serj.  Whitaker.  What  Anfwer  did  he  make  ? 

Mrs.  Gittings . My  Mailer’s  Brother  feemed  furprized. 

Mr.  Serj.  IVhitaker.  Did  not  he  fay,  Mind  your  own  Bufinefs,  you  have 
nothing  to  do  with  it ; or  to  that  Purpofe  ? 

Mrs.  Gittings.  No ; I know  nothing  of  it  that  he  faid  fo.  I have  a great 
deal  more  to  lay,  my  Lord.  My  Miftrefs  and  I coming  from  Church  one 
Day,  fome  time  before  he  (hot  my  Lord  Onjkw,  and  coming  from  Church, 
a Shower  of  Rain  drove  my  Millrefs  into  the  Houfe  of  his  Landlady  ; I 
was  with  her  : The  Landlady  came,  and  my  Millrefs  afleed  where  the 
Prifoncr  was  ? She  faid  he  was  within  : My  Millrefs  told  her  that  flic  was 
very  angry  with  him,  and  did  not  defire  to  fee  him  ; fhe  was  very  angry 
that  he  Ihould  go  away  with  Mr.  Ferwks' s Horfe.  His  Landlady  told  my 
Miflrefs,  He  is  certainly  mad,  and  it  was  not  to  be  minded  what  he  laid 
or  did. 

Mr.  Serj.  CbtJbj'e.  What  you  have  heard  goes  for  nothing. 

Mrs.  Gifting • I was  to  fee  the  Prifoner  in  the  Gaol  in  Southwark  the  23d 
of  lall  Month,  being  the  firfl  time  I ever  faw  him  lince  he  Diot  my  Lord 
Onflow  : I found  him  in  great  Diforder  then,  and  1 afkcd  him  How  lie  came 
to  do  fuch  a wicked  thing  ? He  gave  roe  no  Anfwer,  or  none  that  I could 
make  any  thing  of.  1 afleed  him  If  any  Body  had  fet  him  to  do  it  ? and 
he  told  me  it  was  one  Swetman  and  Thomas  Farmer  ; which  I knew  to  be 
two  little  Boys : I wondered  at  his  Anfwer.  I alked  him  how  he  did,  and 
told  him  the  Time  drew  near  for  his  Trial  : He  took  no  Notice  of  that; 
he  faid  there  was  a great  Plague  in  the  World  ; and  alfo  that  he  knew  not 
how  it  camej  but  repeated  it,  God  take  his  Soul,  if  he  knew  how  the 
Plague  came,  or  any  thing  about  it : But  abundance  of  times  thefe  Words 
were  repeated. 

Mr.  Serj.  Cbtjhyre.  What  Words  ? 

Mrs.  Gittings.  God  take  his  Soul,  if  the  knew  how  the  Plague  in  the 
World  came.  1 enquired  what  he  meant  by  it?  He  told  me  the  Wicked- 
nefs  of  wicked  People  had  occafioned  it,  and  there  would  be  great  Mourn- 
ing in  all  the  World.  I enquired  what  he  thought  would  become  of  him 
if  he  was  to  be  tried  and  condemned  ? He  told  me  he  fhould  have  a Fort- 
night’sTime  to  go  where  he  would,  and  do  what  he  would  : Then  every 
Body  would  be  cafy,  and  all  would  be  at  Peace.  This  was  on  Saturday 
lall;  and  he  repeated  the  Words,  God  take  his  Soul,  if  he  knew  any  thing 
of  the  Plague  in  the  World,  or  any  thing  about  it. 

Mary  Martin  Jworn. 

Mr.  Edward  Arnold  was  in  my  Houle,  which  People  faid  was  mad  : 
Ned  Arnold,  mad  Ned  Arnold.  People  would  give  him  that  Report;  or 
crazy  Ned  Arnold.  Ned  Arnold  was  in  my  Houfe,  and  accordingly  called 
for  a Mug  of  Beer.  And  plcafe  you,  I keep  a Publick  Houfe.  When  I 
had  fetched  him  a Mug  of  Beer,  he  fat  himfelf  down  by  the  Fire  ; he  fell 
a fwearingand  curftng,  and  fworc  that  my  Lord  Onflow  was  in  his  Belly. 
Says  I,  Ned. , what  makes  you  fwear,  andcurfc  my  Lord  OnJlvw  fo  ? It  is 
Pity,  Ned,  but  my  Lord  Ihould  know  it ; if  he  knew  he  was  in  your  Belly, 
he  would  quickly  come  out  of  it.  Says  I,  If  you  will  have,  Ned,  a Chariot, 
you  and  I will  go  to  him.  Then  wc  concluded  what  time  to  go,  which 
was  about  eight  or  nine  o’Clock  the  next  Morning,  to  go  to  my  Lord 
OnJlvw' s,  and  tell  him  he  was  in  his  Belly.  Accordingly  he  got  out  of 
his  Chair,  and  took  a Knife,  and  fworc  he  would  carry  that  with  him. 

I tell  you  nothing  but  what  is  true.  So  then  comes  in  Harry , 

Air.  Flutter's  Man  that  belongs  to  the  Horfes.  He  comes  in  with  a Whip 
in  his  Hand.  1 laid,  Harry,  will  you  go  and  alfiil  Ned  and  I to  my  Lord 
Onflow's,  and  tell  my  Lord  that  he  is  in  Ned's  Belly?  Then  feveral  came 
in,  feveral  Carriers  to  drink  at  my  Houfe : And  this  fame  Man  fell  a 
laughing  heartily.  I faid,  Harry , will  you  go?  Yes,  fays  he.  But,  fays 
I,  Ned  Arnold  talks  of  carrying  a Knife.  No,  fays  he,  if  you  carry  a 
Knife,  we  may  carry  you  there,  but  my  Lord  will  take  Care  of  us,  and 
fend  us  to  the  Houfe  of  CorrciSlion.  Ay,  fays  I,  and  hang  you  too.  He 
had  been  in  my  Houfe  twice  before.  I will  leave  nothing  that  I can  re- 
member. 

Soil,  for  the  Prifoner.  I defire  (he  may  be  afked,  whether  he  did  not  open 
his  Boibm,  and  bid  her  feel  for  my  Lord  Onjkw  ? 

Mrs  .Martin.  Some  time  before  he  came  to  our  Houfe,  and  fat  fcratch- 
ing  his  Bofom,  and  feeling  and  looking  down  into  his  Bofom,  curftng  and 
fwcaring,  and  he  faid  my  Lord  Onflow  was  in  his  Bofom,  and  he  had  fuch 
an  Influence  over  him,  that  he  could,  neither  cat,  nor  drink,  norfleep,  or 
be  at  Eafo  for  him. 

Mr.  Serj.  Comyns.  You  fpokeof  carrying  a Knife;  Did  you  afk  him 
the  Reafon  why  he  would  carry  the  Knife  ? 

Mrs.  Martin.  No,  I did  not. 

Mr.  Serj.  Comym.  Did  you  apprehend  that  he  defigned  any  Mifchief? 

Mrs.  Martin.  No,  I had  no  Thoughts  about  it;  I only  talked  in  a 
jokerly  Way.  And  it  plcafe  you,  my  Lord,  he  was  there  looking  in  his 
Bofom.  One  time  he  comes,  fays  he,  There  is  Suiey  Monneux,  my  Lord 
Onflow  is  got  into  Sukey  Monneux's  Belly.  I did  not  know  there  was  fuch 
a Gentlewoman.  Says  he.  He  is  fuch  a Plague  to  her,  that  Ihe  cannot 
eat,  drink,  or  fleep.  Says  my  Daughter,  about  eighteen  or  nineteen,  not 
twenty  Years  old,  Can't  you  fhit  f Becaufe  he  had  faid  he  could  not  eat 
or  drink.  If  I (hit,  fays  he,  ic  won’t  (link  like  another  Man’s  Turd. 
My  Lord,  it  is  true.  1 think  I have  nothing  more  to  fay. 

Swetman  Jworn, 

I took  him  to  be  a crazy  Sort  of  a Fellow,  not  to  be  in  his  Senfcs  at  all 
Times.  He  would  fay  he  was  plagued  with  the  Buggs  and  Bollies,  that 
he  could  not  reft  a Night;  he  was  fain  to  ftop  his  ears  with  the  Rugg, 
or  he  could  not  fleep.  In  the  Morning  fometiines  he  hath  afleed  me  whe- 
ther I could  reft?  I told  him.  Very  well.  I afleed  him.  How  he  refted  ? 
Says  he,  I am  plagued  with  the  Buggs  and  Bollies.  He  lodged  at  my 
Houfe  fifteen  Months. 

Mr.  J uftice Tracy.  How  long  ago  is  it  fince  he  lodged  at  your  Houfe? 

Swetman.  He  lived  there  till  this  Accident  happened. 

Mr.  Serj.  Whitaker.  Did  not  you  lend  him  a Gun  ? 

Swetman.  Not  at  that  Time  ; I did  ufc  to  lend  him  a Gun  in  the  Win- 
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ter,  to  fhoot  Sparrows,  (Ac.  but  I did  not  lend  it  him  at  this  Time  that 
this  happened. 

Mr.  Scij.  fVhitaier.  Why  did  net  you  take  the  Gun  away  from  him  ? 
This  very  Gun  that  he  (hot  my  Lord  Onflow  with,  did  not  you  lend  him  ? 

Stvetman.  I did  not  lend  it  him  at  that  Time . I did  fay  he  might  have 
the  Gun  to  go  out. 

Mr.  Serj.  Whitaker.  You  gave  him  Leave  to  have  this  Gun;  then  I 
aik  you.  Would  you  lend  a Madman  your  Gun  ? 

Swetman.  I take  him  to  be  worfe  fometimes  than  other,  as  in  Sprhm  and 
Fall. 

Mr.  Serj.  IVhitaker.  Did  you  take  him  to  be  fenfible  at  this  Time? 

Swetman.  He  is  more  fenfible  in  the  Winter. 

Ssllicitor  for  the  Prifoner.  My  Lord,  I defirc  he  may  be  afked.  Whether 
he  did  not  hear  him  fay  any  thing  of  my  Lord  Onflow,  that  my  Lord 
Onflow  had  been  there  with  liis  Wife?  Or  what  he  nsard  pafftd  between 
this  Man’s  Wife  and  my  Lord  Onflows1 

Swetman.  He  faid.  My  Lord  Onflow  had  brought  a Hamper  of  Wine 
into  the  Kitchen,  and  fat  it  on  the  Drcflcr  over  Night,  and  when  he  rofe 
in  the  Morning,  the  Wine  was  drank  out  of  the  Hamper,  an.l  the  empty 
Bottles  were  upon  the  Dreffer.  When  I have  come  home.  It  is  true,  fays 
he,  my  Lord  hath  been  friggetting  here,  and  my  Lord  keeps  Company 
with  your  Wife,  and  your  Houfe  is  difturbed,  they  keep  dancing  above 
Stairs,  that  I can’t  refi.  I have  opened  the  Kitchen  Door,  to  (how  him 
that  it  was  not  fo ; that  there  was  no  Hamper  nor  Bottles  there. 

Mr.  Serj.  IVhitaker.  Pray,  give  an  Account  when  he  had  your  Gun 
at  firfl  ? 

Swetman.  Sir,  I can’t  do  it. 

Mr.  Serj.  IVhitaker.  I afk  you,  where  your  Gun  was  at  that  Time  ? 

Swetman.  It  was  at  tny  Houle. 

Mr.  Serj.  Whitaker.  What  Gun  had  he  when  he  (hot  my  Lord  Onjlno? 

Swetman.  It  hath  been  reported  that  it  was  my  Gun. 

Mr.  Serj.  IVlritaker.  How  came  lie  by  that  Gun  ? 

Swetman.  I will  tell  you  how  he  might  come  to  have  the  Gun  : I was  at 
Mr.  Waite's,  hooing  of  Turnips,  before  this  happened  ; hysMt.IV.au, 
Can  you  catch  my  Conies  ? Says  I,  I believe  fotne  can  do  i.  better  than  l : 
Says  he,  I will  give  Sixpence  a Coney  to  any  Body  for  c atching  of  them. 
When  I came  home,  I happened  to  drop  a Word  about  it ; my  Boy  was 
by  ; fays  he,  Ned,  fliall  you  and  I go  and  catch  Conies  ? Says  he,  1 hsve 
never  a Gun  : Says  he.  You  muy  take  my  Father’s  Gun  ; and,  fays  the 
Bov,  Wc  will  go  Halves. 

Mr.  Serj.  Whitaker.  Then  you  left  the  Gun,  as  he  might  take  it  ? 

Swetman.  I did  not  lock  it  up. 

Mr.  Serj.  IVhitaker.  How  came  you  to  let  a Gun  be  fo  in  the  Way,  as 
he  might  come  at  it,  if  you  apprehended  him  to  be  a Madman  ? 

Swetman.  In  former  Times  he  did  carry  a Gun,  and  he  came  of  a good 
Family : I thought  I might  let  him  have  a Gun,  when  I fee  him  in  his 
Senfcs. 

Mr.  Serj.  Comyns.  You  fay  this  Difcourfc  about  giving  Sixpence  to  kill 
Conies,  gave  occafion  that  he  had  your  Gun  r — Swetman.  Yes,  Sir. 

Mr.  Svrj.  Comym.  Did  he  hear  you  fpeak  it,  that  fuch  a one  would  give 
Sixpence,  lAc. 

Swetman.  Not  to  my  Knowledge ; but  my  Boy  took  it  up,  and  told 
him  him  the  next  Day. 

Mr.  Serj.  Che/hyre.  Pray,  This  Story  you  tell  us  about  a Hamper  of 
Wine,  when  was  it? 

Swetman.  A pretty  while  before  this  happened. 

Mr.  Serj.  Chrjbyr*.  What  do  you  call  a pretty  while? 

Swetman.  1 believe  it  might  be  half  a Year. 

Mr.  Serj.  Chrjhyre.  Did  not  he  ufc  fo  have  the  Key  of  your  Houfe  to  20 
in  and  out  as  he  pleafed  ? 

Swetman.  Wc  had  two  Keys ; he  had  a Key,  but  we  could  bolt  the 
Door,  and  keep  him  out  of  the  Kitchen : 1 was  afraid  he  would  fire  the 
Houfe. 

Mr.  Serj.  Cbejhyre.  He  might  come  in  and  out  when  he  would  ? 

Swetman.  We  did  not  trull  him  with  thatLiberty  to  go  into  the  Kitchen. 

Mr.  Serj.  Darnell.  Did  you  truft  a Man  in  your  Houfe,  that  you  was 
afraid  would  fire  it  ? 

Swetman.  He  could  not  come  to  that  Place  where  the  Fire  was. 

Mr.  Serj.  Darnell.  You  was  often  frightened  left  fuch  a Thing  fhould; 
happen  ? 

Swetman.  I was  going  to  turn  him  out : I told  my  Wife,  T"  's  Fel- 
low is  fo  mad,  that  wc  can’t  keep  him  any  longer ; he  is'  fit  to  go  to  Bedlam. 

Mr.  Serj.  Conyns.  Did  you  hear  him  (peak  of  mv  Lord  Onflow  ? 

Swetman.  He  hath  been  railing  fame  Time.  Yvhcn  my  Boy  was  alone 
with  him,  he  afked  my  Boy  for  my  Hog-Knife  ; the  Boy  afked  him,  what 
he  would  do  with  it?  And  he  faid.  He  would  kill  himfelf. 

Mr.  Serj.  Comynt.  Did  you  hear  this  ? 

Swetman.  I did  not  hear  him  fay  it,  but  my  Boy  told  me  when  I came 
home. 

Mr.  Serj.  Comynt.  Did  you  ever  hear  him  fpeak  by  way  of  threatenine 
my  Lord  Onflow  ? 

Swetman.  Sometimes  he  would  halloo  as  an  Owl  doth  ; fometimes  he 
would  fay  Cuckoo. 

Mr.  Serj.  Comyns.  Have  you  ever  heard  him  threaten  my  Lord  Onflow  ? 

Swetman.  I have  heard  him  curfe  and  damn  my  Lord  Onflow. 

Mr.  Serj.  Comyns.  Have  you  never  heard  him  threaten  him? 

Swetman.  One  Time,  about  a Twelvemonth  ago,  he  faid  he  would 
fhoot  my  Lord  Onflow  at  the  Horfc-Race,  and  looked  very  wild. 

Mr.  Marjh.  What  Horfc-Race  ? Guildford  Horfe-Race  ? 

Swetman.  1 took  it  to  be  fo. 

Mr.  Marjh.  Did  he  fay  he  would  fhoot  him  at  the  next  Horfe-Race  ? 
Or  he  would  have  (hot  him  at  the  former  Horfe-Race  ? 

Swetman.  I took  no  further  Notice  of  it ; for  I took  him  to  be  a crazy 
Fellow. 

Mr.  Marjh.  But  what  did  he  fay  ? 

Swetman.  He  faid  he  would  fhoot  my  Lord  Onflow  at  the  Horfc-Race. 

Mr. 
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Mr.  Marjb.  When  was  this  l Before  the  Horfe-Race  ? 

Swetman.  It  was  in  May  was  Twelvemonth  : There  was  one  Horfe- 
Race  parted  : I never  heard  he  did  motion  ir. 

Mr.  Marjb.  You  lay  this  was  May  was  Twelvemonth  ; How  often 
hath  he  had  the  Ufe  of  your  Gun  fincc? 

Stvitrr.an.  I don’t  know  how  often,  becaufc  1 did  not  [mind  : He  never 
did  no  Harm. 

Mr.  Marjb.  Hath  he  had  it  feveral  Times  ? 

Swetman.  He  hath  had  it  fcvcral  Times. 

Mr.  Seri.  Whitaker.  Had  he  not  the  Gun  whenever  he  would  ? 

Swetman.  No ; I ufed  to  carry  it  to  Woodbridge , to  Ihoo:  Sparrows. 

Mr.  Marjb.  Did  not  you  bring  the  Gun  Home  again  • — Swetman.  Yes. 

Sollicitor  far  the  Prifoner.  My  Lord,  as  to  the  Time  of  his  taking  the 
Gun,  to  go  to  Ihoot  Mr.  Waites  Conies,  Whether  it  was  not  the  fame 
Morning  that  my  Lord  Onflow  was  Ihot  l 

Mr.  Juftice  Tracy.  He  tells  you  he  was  not  at  Home. 

Sol.  According  to  his  Information,  whether  it  was  not  at  that  Time  ? 

Mr.  Juft  ice  Tracy.  He  faid  he  did  not  lend  him  his  Gun  then,  but  he 
had  it  then. 

Sol.  Whether  the  Lane,  in  which  this  Fact  was  committed,  doth  not 
lead  to  Mr.  Waite's  Turnip-field,  where  the  Contes  were  ? 

Swetman.  It  lays  the  fame  Way,  and  my  Wife  thought  he  went,  be- 
caul'c  my  Wife  fee  him,  and  had  lent  him  Money  to  buy  the  Shot  to 
ill  cot  the  Conics  with. 

John  Dedman /worn. 

Mr.  Juftice  Tracy-  What  do  you  know  of  this  Man  ? 

Dedman.  I know  him  to  be  a Madman. 

Mr.  Juftice  Tracy.  Why  ? 

Dedman.  By  rcafon  my  Lord  Onflow  was  always  in  his  Mind  ; he  was 
always  troubled  with  my  Lord  Onflow  ; he  could  never  take  no  Reft,  the 
Devils  and  Buggs  troubled  him  fo.  In  the  next  Place,  he  rented  a Houfc, 
he  had  neither  Goods,  nor  Beds,  nor  Chairs,  either  to  fit  or  lie  down  upon  ; 
he  bad  nothing  to  lie  down  upon.  He  would  corns  to  the  Houfc,  and  he 
would  beat  them  all  out  of  the  Houfc  : I have  been  called  from  my  Work, 
to  make  Peace  among  them. 

Mr.  Juftice  Tracy.  WhatHoufe?  To  whom  was  this  ? 

Dedman.  To  his  Friends,  to  his  Sifters. 

Mr.  Juftice  Tracy.  How  long  ago  is  this  ? 

Dedman,  About  five  or  fix  Years  ago. 

Richard  Wheatly  f 'worn . 

Wheatly.  I have  lhaved  him  thefe  two  Years,  and  lie  hath  come  into  the 
Shop  fometimes  fo  that  I have  been  afraid  to  (have  him  : Sometimes  he 
would  come  in,  and  go  out  again,  and  hathfpoken  never  a Word. 

Mr.  Juftice  Tracy.  Why  have  you  been  afraid  ? 

IVbeatly.  Bccaufe  hr  hath  fworc  all  the  Time  I have  been  /having  him. 

Sollicitor  for  the  Priftner.  My  Lord,  1 defire  he  may  bea/ked.  Whether 
he  did  not  ufe  to  defire  him  to  cut  his  Throat  ? 

IVbeatly.  One  Time,  as  I was  /having  of  him,  he  faid,  Dammee,  cut 
iny  Throat. 

Mr.  Serj.  Chejhyrc.  I fuppofe,  at  that  Time,  you  had  given  him  a Nick; 
I a/kyou,  VVhetherhc  laid,  Cut  my  Throat  ? Or,  You  will  cut  my  Throat? 

Wheatly.  He  faid,  Damn  you  cut  my  Throat. 

Mr.  Serj.  IVhitakcr.  What  Anfwcrdid  you  make? 

Wheat /.  None:  I was  afraid. 

Mr.  Serj.  Whitaker.  Did  you  take  every  Man  for  a Madman,  that  fwore 
when  you  cut  him  ? 

, Tydic  fworn. 

Tydie.  I have  known  Edward  Arnold  for  fcvcral  Year; ; and  I never 
knew  but  that  he  was  a crazy  Sort  of  a Man. 

Mr.  Serj.  IVhitaker.  What  do  you  mean  by  a crazy  Man  ? 

Tydie  He  had  feveral  fooli/h  Exprcflions. 

Mr.  Seri.  Whitaker.  Did  you  take  him  to  be  a diftra&cd  Man? 

Tydie.  Sir,  I could  not  take  him  to  beothcrwile. 

Sollicitor  for  the  Prifoner.  My  Lord,  I defire  he  may  be  alked.  Whether 
he  heard  him  exprefs  himfclf  about  the  Buggs,  andBollics?  Or,  Whether 
he  propofed  to  take  his  Gun,  and  /hoot  himfelf? 

Mr.  Juftice  Tracy.  Did  you  hear  him  talk  about  the  Bollies? 

Tydie.  I heard  him  fy,  that  the  Bolleroys,  and  the  Piagucs  plagued 
him  io,  that  he  could  not  take  his  Reft  at  Night. 

So/.  Whether  hedefired  that  he  might  take  his  Gun,  and  Ihoot  himfelf? 

Tydie.  I have  feen  him  feveral  Times. 

Mr.  Juftice  Tracy.  Did  he  fay  he  would  takehisGun,and  Zhoot  himfelf? 

Tydie.  I can’t  fay  that ; 1 don't  know  it,  I never  heard  it : I have  heard 
him  fit,  and  rail,  and  fwear,  and  damn  to  himfelf. 

Sol.  I defire  he  may  be  a/ked,  If  he  hath  ever  heard  him  fay  any  Thing 
about  any  Tranfaftion  between  my  Lord  Onflow  and  this  Swetman’sW\fel 

Tydie.  I have  heard  him  fay,  that  ray  Lord  Onflow  was  one  Night 
there,  at  Swetman’ s Houfe,  and  he  drank  out  a Hamper  of  Wine  there ; 
and  they  had  Fiddles,  and  danced  ; and  he  faid,  one  Sentiman  played  to 
tliem  : And  when  he  came  down  in  the  Morning,  there  was  the  empty 
Botdes  upon  the  Table. 

Thomas  Poulter  fworn. 

Psidter.  I ever  took  the  Man  to  be  not  as  another  Man  ; he  was  always 
out  of  bis  Mind. 

Mr.  Serj.  Whitaker.  How  long  have  you  known  him  ? . 

Poulter.  Sir,  I have  known  him  thefe  Nine  Years.  One  Time  he  came 
in  in  a Palfiori  where  I was,  and  faid  he  would  kill  me. 

Mr.  Serj.  Whitaker.  What  was  the  Reafon  ? 

Poulter.  I know  none  at  all ; but  it  palled  over,  and  he  never  did  me 
any  Harm,  or  any  Wrong.  About  a Fortnight  before  this  was  done,  I 
Was  working  in  the  Field,  and  he  came  to  me,  and  looked  mighty  melan- 
choly; he  fwore  and  curfed,  and  he  faid  at  laft,  Damn  Tom  Onflow ; and 
I a/ked,  how  my  Lord  Onflow  had  hurt  him?  He  faid,  he  had  bewitched 
him  four  or  five  Years  ago,  and  he  had  had  nothing  gone  through  him 
never  fincc,  and  he  fltould  never  be  able  to  go  up  May  Hill.  This  was 
about  a Fortnight  before  this  Accident  hap  pend. 
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Mr.  Serj.  Whitaker.  Where  do  you  live  ? — Poulter.  At  Godaiming, 

Mr.  Serj.  Whitaker,  Did  you  give  any  of  his  Relations  Notice  of  this  ? 

Poulter.  A great  many  People  knew  of  this  : He  faid,  he  wi/hed  he 
could  fee  him  to  (cratch  him  to  fetch  Blood  of  him,  bccaufe  he  had  be- 
witched him,  and  he  would  go  to  the  King,  and  know  the  Reafon,  why 
my  Lord  Onflow  plagued  him  fo. 

Mary  Morris  fworn. 

Morris.  My  Lord,  I have  known  him  almoft  thefe  five  Years  ; I ahvayj 
thought  him  mad,  by  his  mad  Actions,  as  I have  feen  him  in ; he  hath 
often  come  in  at  his  Sifter’s  Houfe,  and  hath  fat  himfelf  down,  and  hath 
talked  to  himfelf ; and  hath  fwore,  and  curfed,  and  talked  of  the  Plaauc. 
and  would  look  one  Way  and  t’other,  and  Hiked  to  himfelf : He  would 
fit  fo  an  Hour  together,  and  then  he  hath  got  up,  and  gone  away,  when 
his  Sifter  hath  not  been  at  Home.  On  the  Saturday  before  he '/hot  my 
LorJ  Onflow,  became  and  alked  for  fome  Small  Beer  : My  Miftrcfs  was 
not  at  Home;  / fetched  him  fome;  he  fat  himfelf  down,  grinned  his 
Teeth,  and  had  luch  Actions ; looked  one  Way  and  t’other,  and  with- 
out any  Provocation  curfed  and  fwore,  and  talked  of  Plagues . 1 was  fo 
frightened,  1 called  my  Fellow-Servant  into  the  Room  ; I was  afraid  to 
flay  with  him. 

Mr.  Juftice  Tracy.  Did  he  /hew  any  Marks  of  Raze  ? 

Morris.  Yes,  my  Lord. 

Mr.  Juftice  Tracy.  What  did  he  do,  befides  grinning  his  Teeth  ? 

Morris.  He  did  not  fay  much  : he  looked  about,  and  talked  to  hirtifelf. 

Mr.  Juftice  Tracy.  How  di«!  lie  talk? 

Morris.  He  talked  to  himfelf. 

Mr.  Juftice  Tracy.  How? 

Morris.  Oh  ! very  wildly;  with  his  Eyes  looking  one  Way  and  t’other, 

Mr.  Serj.  Whitaker.  Was  he  curfing  at  any  body  in  particular? 

Morris.  Not  as  I heard;  1 did  not  hear  him  mention  any  body’s  Name. 

Sollicitor  for  the  Prifoner.  My  Lord,  I defire  this  Witne/s  may  be  alked, 
What  T ranfa&ion  /he  faw  in  the  Man,  and  what  Directions /he  received 
from  the  Keeper,  in  the  Houfe  of  Correction  ? 

Morris,  1 carried  him  Victuals  every  Day,  while  he  was  there:  He 
faid  very  little  to  me,  but  behaved  himfelf  much  as  he  ufed  to  do.  The 
Gaol-Keeper,  Mr.  Flutter , and  John  Pullen  told  me,  that  my  Miftrcfs 
fhould  not  cut  him  Victuals  with  Bones,  nor  they  would  not  let  him  have 
a Knife;  they  were  afraid  he  would  make  away  with  himfclf;  they  /trip- 
ped the  Meat  off  from  the  Bones,  before  they  gave  it  him  : The  good 
Woman  of  the  Houfc  where  he  lodged,  and  the  Boy  went  w ith  me  to  fee 
him  ; fays  he,  Joe,  How  do  you  do  ? Do  the  Plagues  and  Bollies  plague 
your  Houfe  as  they  ufed  to  do  when  I was  there?  And  the  Boy  laughed 
at  it. 

Stephen  Fachin  fworn. 

Sollicitor  for  the  Prifoner.  My  Lord,  I defire  he  may  he  afkcd,  Whether 
he  hath  not  found  him  laid  in  a Lodge  all  Night  in  the  Air? 

Fachin.  My  Lord,  1 found  him  in  Loo fley- Lodge,  and  there  he  was  when 
I went  to  work  upon  a Place,  where  there  is  none  but  hard  Timber. 

Mr.  Juftice  Tracy.  When  did  you  find. him  there  ? 

Fachin.  I can’t  remember  the  Time. 

Mr.  Juftice  Tracy,  Was  it  Night  or  Day  ? ' 

Fachin.  It  was  in  the  Morning. 

Mr.  Juftice  Tracy.  Had  he  been  there  all  Night  ? 

Fachin.  As  far  as  I know,  he  had. 

Mr.  Serj.  Chijhyre.  How  long  ago  is  this  ? 

Fachin.  About  two  Years  ago. 

Mr.  Serj.  Chejhyrc.  What  Time  was  it  ? 

Fachin.  It  was  in  the  Morning  about  /even  o’Clock  ; wc  went  to  mend 
the  Tiling  of  the  Lodge  ; I can't  tell  the  Time  of  the  Year  it  was. 

Mr.  Serj.  Chefliyre.  About  what  Work  was  you  about  ? 

Fachin.  Mending  the  Tiling  of  the  Lodge  : It  was  the  Spring  of  the 
Year. 

Mr.  Serj.  Chcjhyre.  About  Lady-Day? 

Fachin.  It  was  then  about. 

Mr.  Serj.  Chcjhyre.  Did  you  afle  whether  he  had  been  there  all  Night  ? 

Fachin.  No  ; 1 did  not  find  him  at  firft,  but  he  popped  his  Head  out : 
When  I found  that,  I looked  up,  and  heard  a Man  cry.  Don’t  meddle 
with  my  Tobacco:  I was  furprized  at  it. 

Mr.  Serj.  Chcjhyre.  Who  brought  you  here  ? — Fachin.  I was  fubpeena’d, 

Mr.  Serj.  Chcjhyre.  Who  brought  you  — Fachin.  Mr.  Arnold. 

Mr.  Serj.  Chjhyre.  Which  of  them  was  ir? 

Fachin.  I don’t  know  both;  Mr.  Arnold,  of  Katherine- Hill. 

Mr.  Serj.  Chcjhyre.  Had  you  any  Promife  of  any  Money,  or  any  Thinr’ 
elfe,  if  you  could  fwear  him  a’Madman  l— Fachin.  No,  my  L-  • :.  V 

Mr.  Serj.  Chejhyre.  Were  you  not  told,  it  /Wild  be  worth  Thirty  or 
Forty  Shillings  to  you,  if  you  could  prove  him  a Madman  ? 

Fachin.  I had  nothing  promifed  me. 

Mr.  Serj.  Chcjhyre.  I a/k  you.  Whether  they  faid,  It  fhould  be  worth 
fo  much  to  you  r — Fachin.  No. 

Mr.  Serj.  Chejhyre.  Did  Nobody  fey  fo  to  you  1— Fachin.  No. 

Mr.  Seij.  Whitaker.  Have  you  i;6t  declared  that  this  Arnold  was  a 
Rogue,  and  no  Madman  ? 

Fachin.  I believe  he  is  a Lunatick  Man. 

Mr.  Serj . IVlAtakcr . 1 afk  you.  Whether  you  have  ever  declared  that  vou 
believed  hint  a Rogue,  and  no  Madman  ? 

Fachin.  I believe  I always  took  him  to  be  a Madman. 

Mr.  Serj.  Darnell.  Did  you  never  fey  to  any  body,  that  it  was  vour 
Opinion,  that  he  was  not  mad,  but  a Rogue  ? 

Fachin.  Sir,  I never  faid  any  fuch  Thing  in  my  Days : No,  indeed, 

I did  not. 

Mr.  Serj.  IVhitaker.  Did  you  not  fey  fo  to  one  Sentiman  ? — Fachin.  No. 

Mr.  Serj.  IVhitaker.  Had’you  no  Difcourle  about  it? 

Fachin.  No,  no. 

Robert  Dandy  fworn. 

Dandy.  My  Lord,  I have  known  him  a great  many  Years  ; I lived  near 
his  Father  s ; I never  thought  him  any  Thing  but  a craxy  Man,  feldorn 
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in  hisSenl'cs:  His  Father  ti2th  lent  for  me  I ever  a!  Timas,  to  defirc  him 
robe  civil : for  he  would  be  ready  to  beat  his  Sifters  3nd  his  Father  out  of 
Doors  : l told  him,  if  he  would  not  be  civil,  I would  fend  him  for  a Sol- 
dier.' 1 had  him  before  a Juftice  of  Peace,  to  frighten  him,  but  he  was  as 
bad  whtn  he  came  home  a^ain. 

Mr.  Juftice  Trea.  Did  you  hear  him  threaten  to  turn  his  Father  and 
Fillers  out  of  Doors  1 

Dandy.  I did  not  hear  him  : He  abufed  his  Father,  and  I had  him  before 
a J uftice  of  Peace;  I was Conftablc. 

Mr.  Serj.  Ghefhjrt.  Did  you  take  this  to  be  a Carriage  to  a Madman,  or 
to  a wicked  Man,  to  reclaim  him  ? 
i Dandy.  1 did  not  takehim  to  be  in  his  Scnfcs. 

Mr.  Serj.  Chejhyre.  Why  did  you  carry  him  before  a Juftice?  Was  he 
not  a wicked  Roeue,  an  untoward  Boy  : Was  not  that  the  Rcafon  why 
his  F ather  lent  him  for  a Soldier  ? Do  you  u(e  to  fend  Madmen  lor  Soldiers  ? 

Mary  Swetman  (worn. 

Sell,  for  the  Prifontr.  This  is  the  Wife  of Sweiman. 

Mr.  Juflicc  'Traiy.  What  have  you  to  fay  f What  is  your  Opinion  of 
the  Prifoner  ? 

Swetman.  I really  think  he  is  a Madman,  and  not  in  his  right  Senfcs. 

Mr.  Juftice  Tran.  He  lodged  at  your  Houle? 

Sturt  mu  n.  He  lodged  atmyHoufc. 

Mr.  Juftice  Tracy.  When?  About  this  Time  that  this  Accident  hap- 
pened ? 

Swetman.  Yes,  my  Lord  : Though  when  he  came  to  my  Houfe,  I took 
him  to  be  a pretry  fenfible  Man.  After  a little  Time,  he  grew  very  mad  ; 
and  one  Sunday  Morning  he  got  up,  and  walked  out  with  my  Son  up  the 
Chapple-ldill,  and  when  he  was  upon  the  Hill,  he  faid  to  my  Son,  Jo,  I 
won't  coine  to  your  Houfe. 

Mr.  Serj.  Chejhyie.  Was  you  there  ? — Swetman.  My  Son  told  me  fo. 

Mr.  Serj.  Chejh)!t.  That  won't  do. 

Swetman.  He  faid  he  would  not  come  to  my  Houfe  any  more  : It  rained 
that  Night,  but  hedid  come,  and  went  to  Bed.  The  next  Day  he  went 
a walking,  butl  don’t  know  where  : At  Night  he  came  home;  1 heard 
him  come  home  : About  Nine,  I dcfircd  him  to  come  in,  and  go  to  Bed, 
btc-ufc  mv  Hulband  was  not  at  home:  He  laid.  He  come  in,  he  would 
not  come  in,  1 had  goi  Rogues  hid  in  the  Houle  ; and  I faid.  No,  Mr. 
Arnold,  ox  Edward,  or  Ned,  I can’t  tell  which;  he  ftepped  over  the  way 
with  fuel)  a Fury,  and  faid;  He  would  not  come  in  To-night;  I thought 
he  Ihould  not  come  in  to  frighten  me  ; 1 locked  the  outward  Door  ; he  had 
a Key,  fo  had  1,  and  1 bolted  the  middle  Door,  that  when  lie  got  in  at  the 
outward  Door,  he  Ihould  come  no  further.  At  Two  o’Clock  in  the  Morn- 
ing he  conies  to  the  Door,  and  fat  there  'till  the  Clock  went  Three,  then 
he  came  in  ; I finding  him  there,  got  up,  and  opened  the  middle  Door  ; lie 
went  to  Ecd,  faid  nothing  to  me,  or  I to  him,  but  looked  out  of  Humour, 
in  a wild.  Haring,  diftracted  way  : A little  while  after,  my  Hulband  came 
home,  and  as  he  fat  by  the  Fire,  he  came  to  him  ; Stephen,  fays  lie,  you 
are  a pains-taking  Man,  but  you  have  a bad  Woman  for  your  Wife,  and 
he  made  me  out  as  if  1 was  nabghty  to  xnv  Hulband  ; fays  he.  She  hath 
fuch  Rackcttings  and  fuch  Doings  here  ; lhc  hath  had  Men  above  Stairs, 
fed  them  with  Victuals,  and  I could  not  reft  for  them.  He  faid.  He  came 
down  one  Morning,  and  he  faw  a Hamper  and  Bottles  of  Wine  Handing 
upon  the  Drcfler,  as  my  Lord  Onjlew  and  I had  drunk  out,  and  he  had 
beer,  there  friggetting;  and  I was  in  a Paflion,  and  my  Hulband  laid,  1 
was  to  blame  to  take  Notice  of  him,  for  we  took  him  fora  Madman. 

Sometimes  I have  delired  him  to  read  a Chapter  in  the  Bible,  when  my 
Hulband  hath  been  abroad,  to  pafsaway  the  Time,  till  my  Hulband  hath 
cctnc  home,  which  he  did  fcnfibly;  I defined  him  to  read  another,  he  did 
it  very  fenlibly.  Another  Time,  as  lie  was  fitting  down  on  the  Couch,  by 
the  Fire-Side,  I fee  him  look  very  wild,  and  I came  to  him,  and  laid, 
Come  take  the  Bible,  and  read,  and  put  all  thefe  abominable,  wicked, 
diftracted  Things  out  of  your  Mind  ; he  gave  me  no  Anfwer,  but  took  the 
Bible  out  of  my  Hand,  and  looked  in  it,  and  fworc  and  railed,  and  faid 
fuch  Things  as  I am  furc  could  not  be  in  the  Bible,  and  he  looked  very 
wild  and  very  mad. 

Mr.  Serj.  Chjbyre.  How  long  was  this  before  this  Accident  happened? 

Swetman.  1 can't  tell  how  long,  it  was  within  the  Time  he  was  at  my 
Houfe. 

Sclliiitsr  far  the  Prifoner.  Plcafe  to  afk  her  about  the  Rugg  at  her  Houfe. 

Mr.  Juftice  Tracy.  What  do  you  fay  relating  to  a Rugg  ? 

Swetman.  One  Morning,  in  a raging  Condition,  1 heard  him  fwcar, 
that  he  had  pulled  my  Rugg  tu  pieces,  and  had  ftopped  his  Ears  with  it. 
When  he  came  down  Stairs,  he  came  raving,  and  pulling  the  Stuff  out  of 
his  Ears,  and  raving  at  the  Bollks  and  Bollcroys,  and  1 know  not  what, 
and  faid.  The  Boilies  plagued  him,  and  he  thought  my  Lord  Onflow 
plagued  him. 

Sollicitar  for  the  Prifoner.  My  Lord,  I humbly  beg  the  Favour,  that 
(lie  may  be  alked,  relating  to  the  Tranfacbon  that  Morning,  when  this  un- 
happy Accident  happened,  that  lhc  would  give  your  Lordlhip  an  Account, 
if  you  plcafe  to  alk  her,  whether  he  lay  at  home  that  Nigh  t,  and  what  paffed 
between  her  and  her  Son,  relating  to  Mr.  Waite’s  Conies  ? And  whether  flic 
did  not  mention,  that  Mr.  Waite  would  give  Sixpence  for  every  Coney 
thcvcatched,  becaufc  they  cat  his  Turnips  ? 

Mr.  Tufiice  Tracy.  You  would  have  me  to  alk  thefe  Queftions  ? Did  he 
lav  at  home  that  Night  ? 

‘ Swetman.  My  Lord,  hedid  not  .ay  at  home  that  Night;  I never  heard 
ncr  fee  him  tilfabout  Six  o'Clock;  he  took  a Baflcct  of  mine,  and  went 
to  Guildford,  and  bought  a Loaf ; in  the  mean  Time,  i got  up,  and  he,  to 
the  belt  of  my  Knowledge,  alkeJ  me,  Whether  I had  feen  or  heard  any 
thing  of  the  Fox-Hounds  ? and  I laid.  No,  don’t  trouble  me,  I have  fome- 
thing clfe  to  mind  : That  was  in  the  Morning,  after  he  came  from  Guild- 
ford. r ■ , 

SqIL  Did  you  hear  him  fay  any  thing  about  Waite's  Conies  ? 

Swetman.  ‘Yes  ; after  he  came  home,  he  alked  me  if  I had  heard  or  feen 
anyth.iig  of  the  Fox-Hounds;  and  he  looked  lad  I y wild  and  indifferent. 
H*  went  out  of  Doors,  and  came  in  again  ; fat  down,  and  got  up  again. 


and  was  very  untoward.  My  little  Boy  came  in,  and  alked  him,  Whether 
he  would  co  and  fhoot  Mr.  Waite's  Conics  ? For  my  Boy  faid  Mr. 
Arnold  ihould  fboot  them,  and  he  would  bring  them  to  him ; and  Mr. 
Arnold  faid,  he  had  no  Powder  nor  Shot,  nor  Money  to  buy  any.  And 
my  Child  faid,  I will  go  with  you,  and  alk  my  Mother.  So  Mr.  Arnold 
alked  me  to  lend  him  a Shilling ; and  1 did  lend  him  a Shilling’s  worth  of 
Halfpence ; and  my  Child  wanted  to  go  with  him  to  Guildford  to  buy 
this  Powder  and  Shot:  1 faid,  he  ihould  not  go,  but  he  Ihould  go  to 
School ; and  Mr.  Arnold  was  to  go  to  Guildford  and  back  again. 

Soil.  Did  he  borrow  it  to  buy  Powder  and  Shot? 

Swetman.  He  bot  rowed  it  to  buy  Powder  and  Shot,  to  ihoot  the  Conies, 
fo  far  as  I know'. 

Soil.  Did  he  give  that  as  a Rcafon  ? 

Sweiman.  Yes;  my  Child  was  to  go  with  him;  and  he  was  overjoyed 
that  he  was  to  go  with  him  to  fliout  the  Conics. 

Mr.  Juftice  Tracy.  Then  he  went  away,  and  came  home  again  ? 

Swetman.  Yes. 

Mr.  Juftice  T racy.  How  far  do  you  live  from  Guildford ? 

Swetman.  About  half  a Mile.  After  he  had  got  Powder  and  Shot,  I 
fee  the  Gun  Handing  in  oneCorner  in  the  Kitchen.  At  laft  I thought  he 
had  not  a Mind  to  go  and  ihoot  the  Conics.  He  was  gone  out  of  the  Door  ; 
a Man  and  a Woman  came  and  dcfircd  me  to  ftand  at  my  Door,  there  was 
a Horfc  and  a Hamper  coming  by  ; 1 ufed  to  buy  FUn  of  them  as  they 
went  by.  I dcfircd  Mr.  Am  Id  to  fraud  at  the  Door,  while  1 went  up  to 
dfefs.  f took  it  he  would  ftand  at  the  Door  while  this  Horfe  and  Hamper 
went  by.  To  the  bell  of  my  Knowledge,  he  faid  he  would.  1 went  up. 
Afterwards  he  came,  and  faid,  Arc  you  coming  down  ? I faid.  No  : But 
I laid.  If  you  want  to  go,  you  may  go.  I thought  him  a tiufty  Steward. 
So  he  went  awav.  I looked  to  fee  which  way  he  went.  He  went  up  the 
Lane  towards  Mr.  Waite's  Turnip-held.  Then  I went  away  to  drefs 
my  Head.  I was  hut  juft  gone,  but  1 heard  the  Gun  gooff.  Thinks  1, 
this  Man  hath  ihot  fomctliing  in  the  Lane.  When*  I looked,  I faw  fomc 
Gentlemen,  and  lome  Horfirs,  and  Nobody  upon  them.  Then  I thought 
lie  might  have  frightened  the  Horfcs,  that  they  had  thrown  the  Gentle- 
men. Immediately  one  came  to  me,  and  faid.  Dame,  bring  a Chair  ; 
Which  I did.  And  I faw  a Gentleman  was  ihot : He  was  wounded  and 
bloody.  Somebody  faid.  Have  you  got  fome  good  Brandy,  or  fair  Water  ? 

1 went  and  fetched  both.  When  I came  again,  I did  not  know  that  this 
was  my  Lord  Onflow. 

Mr.  Serj.  Whitaker.  Mad  you  heard  him  fay  any  thing  that  Day,  or*  be- 
fore, threatening  my  Lord  Onflow  ? 

Swetman.  Yes;  I have  heard  him  fay,  he  would  kill  my  Lord  Onflow. 

Soil,  for  the  Prifoner.  And  Nobody  clfe  ? 

Swetman.  He  hath  faid  he  would  kill  me  ; and  he  hath  threatened  to 
kill  Srntiman ; and  he  hath  threatened  to  kill  my  Child;  for  you  are 
plagued,  and  I am  plagued,  and  your  Child  is  bewitched,  he  faid. 

Mr.  Marjh.  Where  did  this  Gun  ftand  ? 

Swetman.  It  ftood  fomciimes  in  one  Place,  and  fometimes  in  another. 

Soil,  for  the  Prifoner.  I beg  leave  to  examine  a Witncfsor  two,  to  con- 
firm this  W icnefs’s  Evidence. 

Eleanor  Arnold  called. 

Mr.  Juftice  Tracy.  Did  you  hear  what  this  Witnefs  faid  ? 

Eleanor  Arnold.  Yes  ; fi-.c  related  the  fame  thing  to  me. 

Mr.  Juftice  Tracy.  How  long  ago  ? 

Eleanor  Arnold.  About  a Fortnight  ago. 

Mary  Arnold.  Andfhe  gave  me  the  fame  Account. 

Mr.  Copeland  /worn. 

My  Lord,  I was  with  him  in  the  MaiJhalfea.  I ufkcd  him.  What 
could  induce  him  to  murder  my  Lord  Onflow?  He  made  me  little  Anfwer 
at  iirft;  but  at  laft  lie  faid.  My  Lord  Onflow  had  bewitched  him  ; and  if 
he  had  any  Money  in  his  Pockec,  he  could  not  fpend  it  in  any  Quiet ; my 
Lord  Onflow  troubled  him,  and  run  in  his  Head,  that  he  was  never  eafy, 
nor  never  quiet.  I a/ked  him.  Whether  any  body  had  put  him  upon  this 
Aftion  ? And  he  hefitated  pretty  much  at  firft,  and  afterwards  lie  faid. 
No;  nobody  had  put  him  upon  it.  I went  afterwards  once  more  to  him 
in  the  Marjhalfea,  and  1 alked  him  again.  Whether  any  body  h3d  put  him 
upon  doing  this  barbarous  Adlion  ? And  he  faid,  That  my  Lord  Onflow 
(the  People  had  faid)  was  the  Occafion  of  all  the  Troubles  in  the  Na- 
tion; he  faid.  That  he  could  not  have  any  Peace  nor  Quiet  in  himfelf  in 
his  own  Mind  ; and  he  was  in  a great  deal  of  Confufion.  1 could  not  tell 
what  to  make  of  it,  that  I could  not  but  judge  be  was  befides  himfclf, 
mad  I thought. 

Mr.  Darby  fworn. 

My  Lord,  by  Command  of  my  Lord  Onflow , I fevcral  Times  called 
this  Man  to  Examination. 

Mr.  Serj.  Chejhyre.  My  Lord,  I fubmit  it  to  your  Lordfttip,  Whether 
this  Evidence  ought  to  be  permitted  in  this  Cafe,  as  to  this  Man’s  Beha- 
viour fubfequent  to  the  Faift  ; the  Evidence  antecedent  to  the  Fadl  is  very 
proper;  but  the  fubfequent,  it  is  very  likely,  may  be  counterfeit. 

Mr.  Juftice  Tracy.  It  muft  be  fubmitted  to  the  Jury,  as  it  appears  to 
them,  both  before  and  after. 

Mr.  Darby.  My  Lord,  by  Command  from  my  Lord  Onflow,  I called 
this  Prifoner  feveral  Times,  to  examine  him,  to  fee  if  I could  find  the  true 
Caufc  why  he  did  this  Action.  I have  been  with  him  by  myfelf,  with  his 
Friends  and  his  Brothers;  but  I could  never  get  any  tolerable  Anfwer. 
He  faid,  my  Lord  Onflow  bad  bewitched  him,  and  was  a trouble  co  him. 

Soil,  for  the  Prifoner.  We  have 

Mr.  Juftice  Tracy.  You  have  had  an  Indulgence,  the  greateft  that  ever 
was  given  before ; but  I would  not  flop  you. 

Soil.  My  Lord,  1 humbly  fubmit  it. 

Mr.  Serj.  Cbejhyre.  Will  your  Lordlhip  pleafe  to  favour  me,  by  way  of 
Reply,  to  take  Notice  of  fomething? 

Mr.  Juftice  Tracy.  You  hinted  fomething,  I think,  by  a Qucftion.  You 
hod  one  of  the  Witncffcs  alked.  Whether  this  Man  was  in  aDifguifc  ? Do 
you  believe  there  is  any  thing  in  that?  if  you  affine  me  that  Mr.  Hunger- 
ford  tells  vou  there  is  any  thing  in  that  Matter^  I will  hear  him. 

* ‘ Mr. 
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Mr.  Hunger  ford.  I can't  tell  what  to  fay ; 1 have  looked  over  the  Act 
of  Parliament ; I hate  it  in  my  Hand. 

Mr. ‘Juft.  Tracy.  I alk  you.  Whether  you  believe  there  is  any  thing 
in  it  ? 

Mr.  Hungtrferd.  I believe  there  is  a great  deal  to  be  faid  for  it.  If  this 
Man  was  not  in  Difguifc,  he  is  not  within  the  A<3  of  Parliament.  As 
to  the  Attempt,  never  certainly  was  any  thing  more  barbarous  to  that  ho- 
nourable Perfon.  As  to  the  Prifoncr,  litre  hath  been  all  the  Faimefs 
human  Nature  can  expect.  I muft  f.,y,  that  as  to  the  Rations,  they 
have  had  all  the  Kindnefs  .and  Indulgence.  Ami  2s  to  the  Matter,  that 
is  proper  to  be  mentioned  when  we  have  gone  through  the  Evidence  on 
both  hides  : I beg  leave  to  do  it  very  ftiortly. 

Mr.  Juft.  Trey  Two  tilings  upon  the  Common  Rulcof  Conftruction : 

in  the  Repetition  of  the  Words,  or doth  not  ihew  it  to  be  two 

Claufts. 

Mr.  Hungtrjerfl,  Your  LortLfiiip  obferves,  that  the  Rule  of  interpreting 
all  A els  of  I -riffmem  is,  that  of  the  Preamble,  and  that  of  the  Title.  I 
believe  of  late  Years  in  the  minuted  Claufe  ir.  an  Act  of  Parliament  there 
is  lumcthing  of  it  hinted  at  in  the  Title  itfclf.  Your  Lordlhip  will  oh- 
ferve,  the  Title  here  is.  An  Ail  f Parliament)  is ft.  My  Lord,  it  can't  be 
frid,  there  is  nothing  of  that  Cafe  provided  for:  If  this  is  a Cafe,  the 
I sci  governs  ; that  this  Man  mult  be  in  iheClatjfe  of  the  AS  of  Parlia- 
ment, tiiat  this  Pcrlon  did  malicioufly  fnoot  at,  is’r.  It  fccms  tbc  firft 
Pa't  of  the  preamble  then,  and  the  being  in  Difguifc,  runs  through  the 
whole : Th rib  Rcafuns  give  me  fume  Hope  that  I fliall  be  in  tbc  Opinion 
of  the  Court. 

Ava  n,  in  relation  to  his  Majefty’s  Proclamation,  which  notifies  the 
fame  Offences  as  arc  enumerated  in"  this  A cl ; l have  here  this  very  Pro- 
clamation; and.it  doth  not  notify  it  oiherwilc,  than  fuppofing  being  in 
Dill; mii- ; that  is  a CLuife  which  governs  the  reft  ; and  the  Pmc'atn.-.tion 
is  a Role  fur  the  Act  i f Parliament.  The  Ait  of  Parliament  goes  no  far- 
ther than  the  Proclamation,  as  to  frvrral  Perfons  in  Difguifc,  Lfc.  So  in 
the  Proclamation  there  is  this  Exprefiion,  Being  in  difgui led  Habits,  and 
Blacks.  We  rca (on,  thr rcl’urc,  that  no  other  Perfon  is  luppofed  to  be 
criminal  here.  Lut  vs  In  u one  puts  a Cafe  upon  the  Ad  tha;  carries  the 
utmoft  Abftirdity  along  with  it,  ns  fo  it  will  be  if  this  be  allowed,  if  anv 
Perfen  that  wilfully  or  malicioufly  flioots  at  another  without  being  in  Dif- 
guile,  is  to  c.irtlrni:  :t  Felony  within  this  Ad  of  Parliament.  Suppoftng 
the  Militia  lit  \ljvir  tlxei'  lie,  two  People  go  out  to  fight  with  Sword  ait.! 
Pifto),  they  both  fliout  at  one  another;  neither  is  hurt ; yet  by  this  Act 
of  Parliament  both  of  them  are  Felons. 

Mr.  Juft.  'it  my.  I don't  think  that.  What  do  you  think  of  the  next 
Giaufo,  Send'itg  a Leu  without  any  Name  lubfcribcd  thereto,  or,  LA. 

Mi.  H.n.nfo . ./.  I here  is  this  Ciicuraftaace  attending  this  Noble 
7>ord’s  Cafe,  th.n  he  is  alive,  and  not  killed  by  this  Fact:  And  may  he 
lj t|]  live,  u>  puiluc  the  noble  Purpofes  and  Views  the  Serjpant  hath  men- 
tioned. My  Lord,  this  is  the  only  tiling  1 hnye  to  offer  on  thisOccafton. 

Mr.  Juft.  Tuny  Uvtuufe  1 knew  1 was  to  have  this. Caule  come  before 
me,  1 have  had  a Meeting  of  niy  Brethren,  to  have  their  Opinion  in  re- 
lation  to  this  Claufe  in  the  Ad  oi  Parliament,  livery  Judge  was  ol  Opi- 
nion, It  is  an  intin.-  Claufe  ol  itfclf,  and  it  had  no  relation  to  the  former 
Claufe  of  being  in  Diiguil'e,  f s'.-.  So  that  there  is  nothing  in  this  Objec- 
tion. I was  under  no  manner  of  Doubt  my  fell'  before,  but  I was  willing 
to  have  my  Brothers  Opinion. 

Mr.  Bains.  It  would  hr  Prefumption  in  me  to  offer  any  thing  further, 
if  i:  •.  the  Opinion  of  all  the  Judges. 

Mr.  Juft,  Tryuy.  It  is  indeed ; I did  intimate  it  to  Mr.  Hungtrfird, 

Mr.  Haiigcrfard.  1 humbly  thank  your  Lordlhip  for  the  Indulgence  you 
have  given  me,  and  I wave  it.  . 

Mr.  Serj.  Chcfryrt,  My  Lord,  I beg  leave  to  take  notice  of  the  Evidence 
that  hr.:h  b-rn  offered,  and  the  Defence  that  hath  been  made  on  the  bc- 
hull  of  the  Prifoncr ; and  as  the  Counfcl  have  waved  the  Objection  on  the 
indictment ; and  if  they  had  known  the  Rcfolution  of  the  Judges,  it 
cunht  not  to  ic  renewed  t But  fince  they  have  waved  it,  and  the  Matter  is 
fo  plain,  the  Matter  now  Bands  upon  the  Evidence ; and  I think,  as  it 
Hands  upon  the  King’s  Evidence,  there  can  be  nothing  plainer,  than  that 
the  Defendant, is  guilty  of  this  wilful  and  malicious  Shooting,  as  it  is  laid 
in  tire  Indidlment.  Gentlemen,  now  I may  fay  the  Fa£i  hath  been  prov- 
ed to  you  in  the  proper  way.  The  Adt,  the  Manner  of  the  Act,  and 
the  Behaviour  after  the  Act:  He  did  behave  himfelf  like  a Luuatiek ; 
but  I mult  fubmit  it  to  you,  whether  there  is  any  Appearance  in  his  Be- 
haviour like  a diftraiftcd  Man,  fo  as  to  have  the  Proiei'tion  of  the  Law. 
Gentlemen,  that  he  dcfigueil  this  Act,  you  have  Evidence  of  his  coming 
to  the  Witnefs  to  have  the  biggeft  Shot ; he  never  ufed  to  call  for  any  but 
that  fort  to  kill  Rabbits ; but  now  he  calls  for  the  biggeft  Sort;  he  had  a 
different  Ufc  for  it  than  he  uicd  to  have.  The  Preparation  is  very  fuit- 
ablc  to  the  Defign  ; at  that  time  his  Behaviour  is  as  ufuai ; that  he  calls 
lor  the  Powder  and  Shot,  and  pays  for  it,  in  the  fame  Proportion  as  he 
uffd  to  do:  There  did  not  appear  at  that  time  any  great  Dilbrder  in  hi- 
Behaviour:  As  to  the  Fact,  they  that  were  pteffni  could  find  he  was  ful- 
[tn  ; he  went  on,  he  took  Aim  as  well  as  any  body  could  ; and  his  Bcha- 
viour  afterwards,  his  Countenance  was  pale  and  livid,  which  Ihcws 
Guilt,  and  Thoughts  of  Kemorfe,  Anger,  and  Revenge.  As  to  the 
Man’s  Cafe,  upon  their  Evidence,  they  have  mr.de  the  Point  very  mate- 
rial, what  Condition  of  Undallanding  and  Sanity  ol  Mind  this  Man  had 
at  this  time.  1 mjift  agree  that  a Man  that  is  a Madpian,  a Lunatick  at 
the  Time,  he  can’t  in  the  Law  be  faid  to  fee  |uilty  of  Felony.  When  I 
have  fo  far  conlcnted  as  this,  that  the  other  Side  ftviuld  fer  it  is  all  ol  a 
piece  with  the  Ufage  the  Prifoncr  hath  met  with  ; buc  I muft  fubmit  it  to 
mv  Lord’s  Direction,  whether  they  have  given  any  Proof  that  the  Man 
was  at  the  Time,  or  before,  adifordcrcd,  Lunatick  Man,  deprived  of  his 
Senfes  by  the  V ifitation  of  God  Almighty.  And  as  to  the  Rule  of  judg- 
ing, it  is  not,  that  a Man  afls  like  a Madman,  and  doth  an  Aci  that  a 
Perfon  in  his  right  Rcafon  ought  net  to  do:  No  Man  that  kills  another 
voluntarily,  a&s  like  a Man  in  the  Ufc  of  his  Rea  ton : No  Man  that 
commits  a Sin,  a wilful  Sin,  <an  fay  that  hearts  with  Rcafon ; he  parts 
With  his  Beaton : But  conlidcr  what  the  Law  fays.  That  the  Man  that 
Vot.  VUL 
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commits  fuch  an  AO,  is  moved  by  the  Infrigation  of  the  Devil ; which 
is  brought  in  thereto  Ibew  the  Horror  of  the  Fail.  And  if  the  Man  doth 
aft  as  if  the  Devil  moved  him,  and  that  no  Man  in  his  Senfes  and  right 
Mind  would  do  To,  you  muft  not  interpret  it,  that  every  Man  that  acts 
thus  is  a Madman  ; then  vour  Lives  and  Fortunes  are  all  at  Sate,  ami 
at  the  Mercy  of  a wic  ked  Man.  Every  wicked  Man  ads  by  a malicious, 
wilful  \V.»U.  Therefore  conllJer  the  Evidence  given  is  of  tlvis  Kind, 
and  you  can't  blame  them.  I don’t  blamc  thcm  ; here  are  fi-c  of  the  Re- 
lations, two  Brothers,  two  Sifters,  and  one  Son-in-Law;  that  they 
fltould  come  and  do  all  they  can  to  lave  their  Brother  from  hanging  : It 
will  be  a Trouble  to  them,  and  a Difgrace.  Notwithftandine,  now 
they  {wear  that  they  have  always  looked  upon  him  to  be  Lunatick,  and 
deprived  of  his  Senfes  ; it  is  impolEble  to  believe  them  to  be  in  carneit, 
and  to  have  aeled  like  hoticft  Perfons  themfflvcs ; and  the  like  of  Suni- 
and,  which  brings  I think  nine  or  ten  of  their  Witnellcs  under 
this  Confederation,  Is  it  pofliblc  that  theft-  People  believed  and  thought 
what  they  now  fvvc.tr,  and  they  tell  you  for  the  Years  they  have  known 
of  him  ; and  bccaufc  they  have  looked  upon  him  as  a mad,  diffracted  Per- 
fon, deprived  of  the  Ufc  of  bis  Rcafon  ? None  of  them  have  done  any 
thing  to  reftrain  this  Man,  to  prevent  him  from  doing  any  Mifehief  am! 
they  tell  you  the  Rcafon  is,  they  feared  no  111  of  the  Man  : The  Ac- 
count they  have  given  of  him  is,’  that  he  was  an  untoward,  wicked  Boy  ; 
and  as  lie  grew  up  to  be  a Man,  he  ftill  grew  more  wicked  ; fo  that  he 
rather  appears  to  have  been  a wicked  Man,  than  a Madman  : Confidcr, 
therefore,  if  they  are  to  be  believed.  He  was  defigned  to  be  put  Ap- 
prentice in  Lander. ; buc  he  ran  away : They  afterwards  put  him  to  a 
Brewer,  or  intended  it : Did  they  tell  the  Perfons  they  puc  him  to.  We 
would  have  you  take  him,  he  is  mad  ? They  would  have  lint  him  into 
Yorkjhirt ; the  Boy  would  not  go:  So  that  he  would  not  fettle  any  where. 

Is  that  the  Sign  of  a Madman  ! No.  of  a naughty,  roving  Head ; anJ  if 
all  your  Sonsand  Servants  are  mad  thatadk  thus,  upon  my  Life  you  will 
cut  off  a great  Part  of  Mankind.  Confidcr  how  they  ufed  him  ; they 
have  complained  of  him  as  a wicked  Man,  and  they  would  put  him  in 
Terror;  We  will  make  you  do  fo  ami  fo;  and  they  did  fend  him  for  a 
Soldier.  Have  you  heard  tha;  the  Man  was  difehurged  out  of  the  King’s 
Service,  bccaufc  he  was  a Madman  { No,  he  ran  away : Nobody  but 
what  is  fatisfied  but  that  the  Man  had  Capacity,  if  he  had'  had  Diligence, 
but  was  an  idle,  roving  Man.  The  Previfion  made  by  the  Father,  and 
conftantly  paid  him  by.  the  Son,  ihcws  him  to  be  in  bis  right  Mind  : He 
was  a Spendthrift ; his  Money  would  not  lift;  he  ran  a Score;  which 
ihcws  him  a bad  Huiband  : But  is  it  noflible,  that  if  tbc  Father  lud  look- 
ed upon  him  as  a Madman,  he  would  not  have  directed  form-  Care  to  be 
taken  of  him  as  fuch  ? Would  this  Brother  that  pays  him  twenty 
Pounds  a-Ycnr,  and  the  Man  remember  the  Return  of  the  Period,  as 
fall  as  it  comes  r Did  he  with*  hold  ir,  and  fay.  You  we  no;  fitted  to  be 
trailed  ? Says  he,  j want  it;  therefore  let  me  have  ic.  Is  it  not  proper? 
Why  if  you  muft  have  it,  give  me  your  Receipt,  here  is  vour  Money. 
Would  he  not  reply,  You  are  woe  fit  to  betruiled  ; we  will  fee  your  Tay- 
lor, and  pay  him  ; we  will  fee  your  Score,  and  fee  you  arc  not  imposed 
on  i This  is  proper,  if  a Man  was  void  of  Rcafon but  as  foou  a>  the 
Quarter  cqnies,  he  comes  for  Ins  Money ; they  pay  him,  and  take  his 
Receipt.  Therefore  confidsr,  Gentlemen,  whether  their  Actions  don't 
falftfy  their  Oath  : They  fay.  It  is  a great  Trouble  to  have  luch  a Bro- 
ther ; we  have  offered  and  endeavoured  to  make  all  the  SatisfadUon  we 
can  : But  we  defire  to  fave  his  Life;  and  we  can’t  do  it  by  any  Ad  but 
thefe  things  which  we  fwear,  and  our  AcLons  will  contradict. 

It  would  not  become  me  to  run  through  the  Particular  of  every  Wit- 
nefs; I fliall  only  take  Notice,  that  not  one  of  thofc,  whether  Relations, 
or  Perfons  acquainted,  that  they  ever  applied  to  any  Perfon  to  have  fume 
Courfc  taken  with  him,  as  a Lunath  k,  or  a Madman.  You  know  there 
are  Methods  to  be  ufed  in  Spring,  and  Fall,  and  Summer  Time : Have 
you  found  that  this  Perfon  hath.cver  been  let  Blood  ? Hath  udv  thing  been 
done  towards  his  Recovery  ? I don’t  find  there  hath.  Confidcr,  Gen- 
tlemen, that  thefe  People  that  have  a Brother,  if  they  would  have  it  be- 
lieved that  he  is  thus  deprived  of  his  Senfes,  whether  they  would  have 
dealt  with  him  as  they  have  done  ? 

They  fent  Mr.  I'/oodward  the  Minifttr  to  bim  to  reclaim  him,  to  re- 
form him;  he  had  been  abufing  his  Sifter,  beating  her  with  a Stick : 
The  Parfon  comes  to  him,  adrnoniihes  bim;  tells  them  afterwards,  I 
have  faid  proper  Things  to  hinii  but  he  is  fitter  for  a Dodlor  than  for 
me.  Did  they  thetnfeives  believe  this,  and  would  they  not  have  taken 
the  Hiut?  No. 

If  in  cafe  a Man  that  bath  led  a vicious  Life,  been  a fullen,  morofe 
Man,  would  curfe  by  himfelf,  ami  would  live  by  himfelf,  if  that  Man 
would  work  himfelf  to  do  an  ill  A£tion,  this  Man  is  mad,  and  hath  been 
fo  for  twelve  Years,  (hough  Nobody  can  fay  he  was  fo  before.  He  looks 
otherwife  T o-day  than  lie  did  Yefterdsy  ; and  very  likely  he  may  have  been 
inftructed  by  his  Solicitor  and  Friends.  1 don’t  impute  any  thing  to 
any  body ; but  k is  a very  convenient  Art  for  a vicious  Perfon  to  make 
uf:  of. 

He  was  always  left  to  himfelf,  never  confined,  or  any  CommifSon  of 
Lunacy  taken  out.  The  Law  is  now  f ir  any  Juflice  of  Peace  to  have 
Power  to  confine  fuch  a Perfon  : It  is  dangerous  for  all  Men  ; it  would 
be  to  have  the  Lives  of  ail  Perfons  in  their  Power. 

It  is  very  remarkable,  that  this  Man  had  the  Uff-  of  a Gun,  mofi  of 
them  fpea.k  fora  great  many  Years  laft  paft;  he  had  it  in  his  Father’s 
Time:  It  feems  he  was  a good  Markfman;  he  ufed  to  fhoot  Rabbits. 
The  Witnefs  faid  he  bought  three  Pounds  ol  Shot  at  a time ; He  had  r.o 
Gun  of  his  own  ; the  Man  had  the  Ufc  of  the  Gun  bnt  at  the  time  when 
the  Man  himfelf  took  it  with  him  when  he  was  gone  a Malting.  Don’t 
you  think  thefe  were  wife  People  to  let  him  do  fo,  if  they  thought  him  a 
Madman  ; they  would  not  have  trufted  theft  Arras  for  him  to  have  Acccis 
to,  when  they  were  told  that  Morning  the  Man  was  gone  to  buy  Powder 
and  Ball,  if  they  looked  upon  him  as  a frantick  Man  ; fare  they  ought  to 
remove  thofe  Inftruincnts  of  Mifehief  out  of  his  way,  fo  true  it  Ja  iuld 
not  have  been  in  his  Power  to  do  what  he  did  do.  The  Fact  is  a Quef- 
tion  you  will  take  into  Confederation. 

S E My 
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My  Lord;  rt>e  fhall  lltew  firft  this  Man’s  Examination,  tiotwithftand-  Proof,  that  this  Man  lhould  be  brought  in  in  the  fame  Manner  as  every 
ing  he  was  afterwards  fullen ; and  as  he  expreffes  it,  What  doth  my  Lord  Boil?  clfe  is,  that  is  in  his  Scnlcs. 

fend  his  Fools  after  me  ? Mr.  Marjh.  This  Trial  hath  held  too  long  for  me  to  add  any  thing  to 

Wba:  is  put  down  in  Writing  is  what  we  fhall  lay  before  your  Lord-  take  up  more  of  your  Lordtliip’s  Time;  I only  beg  Leave  to  take  Notice, 
lhip,  fublcribed  by  his  own  Name  : Notwithftanding  they  would  have  it  thill  1 think  it  is  very  extraordinary  in  thefe  Relations,  that  they  fliould 
that  he  is  entirely  deprived  of  Reafon,  your  Lordlhip  will  find  fomc  Let-  not  take  Care,  when  they  apprehended  him  to  be  mad,  to  fccurc  him  : I 
rts  writ  by  himfelf,  taking  Notice  of  the  Difficulties  he  Was  under,  that  don’t  apprehend  that  he  Was  at  a Diftancc  from  any  of  them  ; but  as  to 

the  People  took  his  Cloaths  from  him  ; it  was  eafier  for  him  to  die,  ra-  two  of  the  Sillers,  that  lived  in  the  Town  where  this  Man  every  Day 

thcr  than  live  in  fuch  unhappy  Circumftances  ; and  defires  to  be  brought  came,  in  the  Neighbourhood  of  Guildford , they  fay,  they  lived  there  three 
to  his  Trial : This  was  during  his  Confinement,  and  is  very  proper  for  Years,  and  give  feveral  Inftanccs  of  his  Infanity : It  don't  appear  they 
your  Confidcration  ; and  for  thefe  People  to  come  to  fwear  he  is  a Mad-  ever  fent  any  Perfon  to  him  to  let  him  Blood,  or  to  give  him  any  Advice, 
man,  and  the  Man  to  look  fo  too,  is  very  furprizing.  We  will  lay  this  or  Phyfick ; that  doth  not  only  make  them  blame-worthy,  but,  I ap- 
Matter  before  you,  together  with  a Witnefs  or  two,  and  (hall  fubmit  the  prehend,  makes  the  Evidence  they  have  given  of  his  Infanity  incredible, 
whole  to  your  Lordlhip’s  Direction.  as  coming  from  them,  becaule  it  is  hardly  credible  he  lhould  be  fo,  and 

Mr.  Serj.  Whitaker.  My  Lord,  I beg  one  Word  by  way  of  Reply,  they  not  take  that  Care  of  him  as  they  ought.  They  own  that  they  knew 

They  have  given  fomc  Account  of  his  Behaviour  fince  his  Confinement,  he  ufed  to  go  out  a (hooting,  and  had  defperate  Weapons  ; they  never  fent 
Gentlemen,  1 cannot  but  take  Notice  of  his  Behaviour  at  the  Bar,  when  any  Body  that  went  after  him.  Some  of  the  Witneftcs  go  to  reprefent 
this  Man  hath  been  fpoke  to,  whether  he  bath  not  behaved  himfelf  as  a him  as  incapable  of  any  fcnfible  Action,  for  a great  many  Years,  and 
Man  of  Senfe  would  do  that  had  done  an  Injury  ? and  when  he  was  alked  therefore  he  is  fet  at  the  Bar  in  a Figure  different  from  the  reft  of  Man- 
what  he  had  to  fay,  whether  he  did  not  give  a rational  and  fenfible  An-  kind  ; But  even  here,  when  they  talk  of  the  Pofturc  of  his  carrying  his 

fwer  ? As  I take  it,  he  faid  he  was  forry  for  the  ill  Adi  he  had  done.  Gun,  he  fays  upon  that,  he  bath  often  had  his  Gun  go  off  in  his  Hand, 

What  can  the  moil  rational  Man,  if  he  hath  been  in  an  ill  Adt,  fay,  but  never  bad  the  Accident  before.  This  Man  they  arc  fettipg  to  the 

after  he  hath  done  it,  but  he  is  forry  for  it?  I believe  every  Man  that  Jury  as  a Man  of  Pity,  of  Companion,  capable  of  Companion.  Another 

has  done  an  ill  Acl,  and  is  forry  for  it,  is  a rational  Man.  Time  he  faid,  his  Shot  was  Rabbit-ihot.  The  Behaviour  of  him,  not- 

Then,  my  Lord,  they  give  an  Account  how  he  behaved  himfelf  after  withftanding  he  is  fet,  and  put  in  that  Form,  will  not  have  that  Influence 

this  Fadt ; and  there  hath  nothing  been  proved  of  any  Rcmorfe,  but  a upon,  but  that  if  you  are  fatisfied  he  haih  done  the  Fadt,  you  will  find 

fullen  Behaviour.  When  Mr.  Allin  was  with  him,  his  Behaviour  was  him  guilty. 

fullen  ; that  agrees  with  all  Accounts  that  have  been  given.  Then  wc  Mr.  Serj.  Chejhyrt.  I beg  your  Lordlhip’s  Leave  to  call  a Witnefs  or 
fhall  call  one  Witnefs,  who  will  give  you  an  Account  of  his  Behaviour  in  two : There  is  one  remarkable  Paffagc  your  Lordlhip  will  hear  from  the 
the  Morjhalfia  ; which  is  introdudtory  to  two  or  three  Papers,  which  we  Witnefs  : This  was  defigned  as  a Recognition  of  this  Fadl,  with  refpcift 
fhall  give  in  Evidence;  What  need  my  Lord  to  fend  his  Fools  after  me,  to  my  Lord  Un/low,  when  i:  was  finilhed,  they  had  thrown  the  Ink  upon 

(Ac.  ? For  a Man  to  do  this,  and  then  to  fay  he  is  out  of  his  Senfcs  1 it,  inltead  of  the  Sand  ; lays  he,  It  is  an  ugly  Accident,  it  mull  be  writ 

As  to  what  Mr.  Darby  fays,  that  the  Man  was  always  fullen  when  he  over  again,  you  had  better  ftay  till  it  be  writ  over  again.  I only  offered 

came  to  talk  with  him ; if  this  be  a Proof  of  his  Infanity,  it  is  rather  a it  as  a Paper  figned  with  thefe  Circumftances,  to  (how  his  Behaviour. 

Proof  that  he  underftood  himfelf  very  well,  and  bad  his  Senfes  : There  Barwell  Smith  fworn. 

is  no  Reafon  to  fay  that  this  Man  was  a Madman,  and  the  Law  will  ex-  Mr.  Serj.  Chejhyre.  Did  you  fee  him  ngn  that  Paper  ? 

cufe  him  from  being  a Criminal.  This  is  all  I fhall  trouble  your  Lord-  Mr.  Smith.  Yes,  J fee  him  fignic. 

fhip  with  : We  will  call  our  Witncffes,  and  then  fubmit  it  to  your  Lord-  Mr.  Serj.  Ch/Jhyre.  Who  writ  it  ? — Mr.  Smith.  I writ  it. 

ihip’s  Direction.  Mr.  Seij.  Chejhyrt.  I’ll  alk  you,  didhcdiiSlate  to  you,  as  you  writ  it  ? 

Mr.  Serj.  Comyns.  If  your  Lordlhip  pleafe  to  indulge  me  a very  fhort  Mr.  Smith.  I took  it  from  his  Mouth,  as  nearly  asl  could. 

Word  relating  to  the  Conftruflion  of  this  A£l  of  Parliament ; there  is  no  Mr.  Serj.  Cbtjhyre.  What  is  the  Import  of  it  ? 

Foundation  of  any  Doubt  on  the  ConftruiSion  of  this  A<Sl,  and  the  In-  Mr.  Smith.  It  is  a State  of  the  Calc  of  what  he  had  done  to  my  Lord 
tent  and  Dcfign  of  it.  Onjlow,  and  how  he  came  to  do  it. 

Mr.  Juftice  Tracy.  Another  thing  more  material;  It  was  adjudged  Mr.  Serj.  Chejhyre.  You  took  it  fairly  from  his  Mouth  ? 

fo  in  the  King  i-Bcmb,  and  fo  entirely  given  up,  that  there  was  not  the  Mr.  Smith.  1 did;  it  was  read  to  him  twice,  and  he  read  it  afterwards, 

leaft  Doubt.  Mr.  Serj.  Chejhyrt.  Did  he  fign  it  ? — Mr.  Smith.  Yes. 

Mr.  Serj.  Comyns.  My  Lord,  therefore  the  thing  to  be  confidered  in  the  Mr.  Serj.  Chejhyrt.  You  obferve  fomc  Ink  fallen  upon  it  ? 

Evidence  is.  Whether  it  is  a Proof  of  any  Offence  within  the  Words  of  Mr.  Smith.  After  he  had  figned  it,  I went  to  put  fome  Sand  upon  it, 

this  A£l  of  Parliament?  If  this  unhappy  Attempt  had  went  fo  far  as  the  and  in  Miftake,  I took  up  the  Ink,  and  turned  it  up  inftead  of  the  Sand. 
Noble  Lord  had  died,  l believe  it  is  hardly  to  be  imagined  that  any  Evi-  Mr.  Serj.  Cbtjhyre.  What  did  he  fay  ? 

dence  given  here  would  have  been  thought  fufficicnt  Ground  to  have  ex-  Mr.  Smith.  As  foonas  I had  done  it,  he  faid.  Why  you  have  blotted  it 

cufcd  the  Perfon  guilty  from  the  Punifhmcnt  of  the  Law.  fo  that  it  cannot  be  read,  it  mull  be  writ  over  again  : No,  fays  I,  I be- 

Then  in  cafe  (as  now)  he  recovers  of  thole  Wounds,  that  creates  a Sort  lieve  not,  if  you  think  it  will  fignify  ; he  then  faid.  Pray  do  all  you  can 

of  Tendcrnefs  and  Compaffion,  where  the  Confequencc  is  not  altogether  in  your  Power,  ufc  your  Endeavour  with  my  Lord  Onflow , to  nave  his 

fo  direful ; and  that  may  fuppofc  the  Perfon  to  be  regarded  with  more  Fetters  taken  off,  for  they  were  very  grievous  to  him.  There  was  one 
Tendcrnefs  than  in  another  Cafe : But  the  Cafe  is  the  fame  in  one  as  of  the  Keepers  in  the  Room,  and  I defired  him  to  take  Notice,  it  was  his 

in  the  other  Cafe ; and  therefore  he  that  doth  the  Ad  wilfully  and  mali-  own  voluntary  Deed. 

rioufly,  lAc.  is  guilty  within  this  A<£1  of  Parliament.  If  a Perfon  have  no  Mr.  Serj.  Chejhyre.  Look  upon  thofe  Papers. 

Mind,  he  can  be  capable  of  no  malicious  Dcfign  : Therefore  we  humbly  Mr.  Smith.  He  writ  that  Letter,  and  I gave  it  to  my  Lord  Onflow:  I 

fubmit  that  muft  be  the  Evidence  to  excufe  the  Perfon,  That  he  had  no  fat  by  him,  and  fee  him  write. 

Malice  or  Dcfign  in  the  Attempt  made  on  this  Noble  Lord  : But  if  upon  Mr.  Serj.  Chejhyrt.  Look  upon  that  other  Letter. 

the  Evidence  it  appears,  that  he  acted  with  Defign,  with  Deliberation,  Mr.  Smith.  I did  not  fee  him  write  this. 

with  Sedulity,  and  a long,  fixed,  defigned  Malice,  and  there  is  no  Evidence  Mr.  Serj.  Cbtjhyre.  You  take  it  to  be  his  Hand-writing  ? 

of  Infanity  that  can  Ihcw  he  had  no  Malice  to  excule  him;  then  he  is  Mr.  Smith.  Yes,  I take  it  to  be  his  Hand-writing. 

guilty  within  this  Ad.  (The  blotted  Paper  read.) 

Mr.  Serj.  Darnell.  My  Lord,  I am  very  unwilling  to  take  up  any  more  Clerk  reads.  Edward  Arnold,  now  in  the  Mar/halfea,  & c. 
of  your  Lordlhip’s  Time  : I apprehend,  the  Infanity  of  the  Man  muft  Mr.  Juftice  Tracy.  Did  lie  put  his  Name  to  it  himfelf  ? 

be  reckoned  at  the  Time  he  doth  the  Fad  ; if  he  hath  Intervals,  and  kills  Mr.  Smith.  Yes,  he  did,  he  defired  he  might : It  was  read  over  to  him, 

a Man  in  thofe  Intervals,  he  is  as  much  fubjed  to  the  Law  as  any  other  and  he  faid,  I muft  fign  it ; yes,  if  you  win,  but  do  not  fign  it,  if  there 
Man  ; therefore  taking  it  all  to  be  true,  that  the  Man  is  fometimes  out  is  any  thing  in  it  that  is  not  right. 

of  his  Senfes,  it  will  then  fall  under  this  Confidcration,  Whether  at  the  (The  Letter  produced,  dated  January  25,  1723J 

Time  that  he  did  this  Fad,  it  was  not  in  his  Intervals  ? And  if  fo,  he  Mr.  Smith.  This  I fee  him  write ; he  writ  it  himfelf,  without  my  fajr- 

muft  fuffer  the  Law.  My  Lord,  the  Evidence  hath  made  it  manifeft,  ing  one  Word  to  him. 

that  he  was  in  a Capacity  of  ading  that  Morning,  employed  to  buy  Shot,  Clerk  reads. To  the  Reverend  the  Lord  Onflow,  &c. 

employed  to  do  a Work  to  get  Money  ; he  doth  buy  Shot,  diflinguilhes  Clerk  reads  the  other  Letter.  My  Prayer  to  your  Honour  is,  that  you 

the  Sort  of  Shot,  a bigger  Sort  than  ordinary.  In  the  Morning  of  that  would  fend  or  write  Word,  which  way,  iAc. 

Day,  the  People  thought  him  capable  to  be  entrufted  with  Money,  and  Mr.  Coe  j ’worn . 

to  be  employed,  tAc.  lure  the  People  that  thus  employed  and  entrufted  Mr.  Serj.  Chejhyre.  Sir,  will  you  give  my  Lord  and  the  Jury  an  Ac- 
him,  looked  upon  him  that  Day  to  be  in  his  right  Underftanding : Tak-  count,  whether  you  was  with  him  while  he  was  a Prifoner  at  any  Time 
ing  that  finely,  if  at  that  Time  he  was  really  in  his  Senfes,  he  is  fubjed  to  during  his  Confinement?  And  what  palled  between  you?  What  Dif- 
the  Law.  My  Lord,  it  is  very  odd  to  hear  fo  many  Relations  come  into  courfe  f and  how  you  apprehended  him  to  be  by  his  Behaviour  ? Whe- 
Court,  and  confefs  themfelvcs  guilty  of  the  wickedeft  Pradice  ; they  fay,  ther  he  had  the  Ulc  of  his  Underftanding,  for  a Man  under  fuch  a Load 
they  apprehended  he  would  fet  the  Houle  on  Fire,  do  Mifchief,  and  yet  of  Guilt  ? 

fufrered  him  to  go  abroad.  Some  fay,  they  did  not  fear  him,  but  they  looked  Mr.  Cse.  I went,  the  Day  he  committed  the  Fad,  to  fee  him,  at  the 
upon  him  as  a Madman  ; therefore  not  to  lecure  him,  it  is  Matter  of  Houfe  of  Corredion  : I had  been  up  to  fee  my  Lord  Onjhw,  and  then  I 
Cenfurc  to  all  thofe  Relations,  to  look  upon  him  to  he  mad,  and  yet  take  went  to  fee  him. 

no  Care  to  confine  him,  or  to  cure  him.  I don’t  find  one  (ingle  lnftance  Mr.  Juftice  Tracy.  What  Time  was  it  ? 

to  affift  him  with  any  Care  for  a Cure  ; therefore  we  hope,  on  theRepre-  Mr.  Coe.  About  Ten  or  Eleven  o’Clock  : Then,  my  Lord,  he  fat 

fcntation  of  the  Relations,  this  Man  is  not  fuch  a Perfon  as  tobeexcufed  quite  double,  and  did  not  fpeak  a Word.  I went  the  next  Day,  and  he 

from  the  Law.  I think  it  is  very  much  to  be  weighed  in  the  Bread  of  was  brought  into  2 Room  ; he  fcemed  under  a Confufion,  but  not  Luna- 

the  Jury,  whether  this  Man  is  not  a Warning  toevery  wicked  Perfon,  and  tick;  under  a Horror  of  Guilt,  but  no  Remorfe;  fays  I,  What  could 
a Caution  to  Relations,  that  they  lhould  have  Regard  to  fuch  a Perfon.  induce  you  to  do  this  Fact?  Says  be.  My  Lord  Onjlow  is  the  Plague,  the 

It  is  a very  forry  Account  to  be  given,  when  a near  Relation  is  under  Occafion  of  all  the  Plagues  and  Troubles  in  the  Country : Who’ told 

thefe  Circumftances,  to  fay.  It  is  our  Relation  hath  done  it,  pray  don’t  you  fo  ? A hundred  People  fay  fo,  the  very  Boys  in  the  Street  cry  out 
convict  him,  though  we  have  let  him  go  abroad  in  the  World,  though  of  my  Lord  Onjlow.  I alked  him  Qucftions  feveral  Times,  but  it  was 
we  knew  he  was  out  of  his  Senfes  : This  llrikes  deep  in  their  own  Con-  very  difficult  to  get  Things  out  of  him  ; he  fpakc  low  to  himfelf,  and  you 
duct,  whatever  be  the  Event  of  this  Trial.  But  I think  there  is  fufficient  alk  feveral  Times,  before  you  get  an  Anfwer,  and  when  he  did  anfwer, 

it 
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it  was  always  rational.  He  would  rail  at  mv  Lord  Onflow,  and  that  he 
was  the  Occafion  of  all  our  Plagues  and  Troubles,  and  a Man  of  evil 
Devices.  Says  I,  Are  you  not  afraid  to  fuffer  Death  ? Savs  he.  It  is  bet- 
ter to  die,  than  to  live  miferably.  I went  to  fee  him  the  next  Day:  I 
afk’d  him.  Did  you  intend  to  kill  my  Lord  Onflow?  He  had  a dreaming 
way  of  fpeaking;  Yes,  to  be  fure.  I faid.  Where  did  you  intend  to  hit 
my  Lord  ? Says  he,  When  I {hoot  at  a Rabbit,  I always  aim  at  his  Head. 
Mr.  Setj.  Cbejhyre.  Did  he  defire  you  to  fay  any  thing  to  my  Lord  ? 

Mr.  Cot.  I went  afterwards  to  fee  him,  when  he  was  in  the  Marjbolfta ; 
he  was  very  ill  ; I afk’d  for  him,  and  the  Man  in  the  Bar  brought  him  to 
me  : I alk’d  him  if  he  could  drink  fome  White-wine  ; fays  he,  The  White- 
wine  here  is  too  fharp  for  my  Stomach  ; then  1 call’d  for  fome  Sack,  and 
he  had  it.  I afk’d  him  how  he  did,  and  he  held  down  his  Head,  and  faid, 
In  a bad  Condition.  I faid  to  his  Keeper,  1 believ'd  he  would  die,  he 
fhould  have  fome  Care  taken  of  him  j his  Keeper  faid,  It  was  common. 
The  Prifoner  faid,  Thefe  Irons  are  very  heavy  and  troublefome,  and  fat 
down  in  a Chair,  very  ill.  He  defired  me  to  fpeak  to  my  Lord,  and  tell 
him  how  he  was  iron’d,  and  they  ufed  him.  1 did  fpeak  to  my  Lord,  and 
afterwards  cametofee  him  again,  which  was  on  the  Twenty-ninth  of  Oc- 
tober, my  Lord  Mayor's  Day : I remember  the  Day,  bccaufc  1 fee  my 
Lord  Mayor,  and  the  Companies,  going  to  Wejlminjler  by  W ater.  1 told 
him  really.  It  is  a hard  Cafe,  that  a Man  of  fuch  a good  Family  fhould 
fuffer  fo,  you  ought  to  declare  all  that  you  know ; it  is  an  odd  t hing  to 
hate  a Man  extempore ; if  you  know  any  body  that  let  you  upon  this,  you 
ought  to  declare  who  it  is  ; but  have  a Care  you  don't  accufe  the  Inno- 
cent : But  he  never  did  name  any  body  to  me,  but  he  told  me,  I have 
lign’d  a Paper,  what  is  in  that  Paper  is  true : I prefs'd  him  to  tell  me  the 
T ruth,  but  he  faid  at  laft,  If  my  Lord  Onjlow  will  come  here  himfelf,  let 
him,  but  let  him  fend  no  more  of  his  Fools  after  me. 

Mr.  Scrj.  Cbejhyre.  Have  you  any  Rcafon  to  believe  that  he  wanted  the 
Ufe  of  his  Underlianding  ? 

Mr.  Coe.  No ; I went  to  School  with  him  ; we  were  in  the  fame  Clafs 
together:  He  was  a ft  range,  fullcn  Boy,  fuch  a Boy  I never  faw  the  like 
of  him  before,  which  made  me,  when  I left  School,  that  I never  fpoke 
to  him  fince,  till  about  two  Years  ago  ; and  as  I was  going  up  the  Hill, 

1 fee  him  have  a Perch  by  the  Tail ; I alk'd  him,  what  he  would  have 
for  it,  he  afk’d  a Shilling  for  it;  I told  him,  I would  give  him  Sixpence, 
and  a Pint  of  Ale  : No,  fays  he,  it  is  honcftly  worth  a Shilling,  and  a 
Shilling  I will  have. 

Mr.  Scrj.  Chrjhyre.  How  long  ago  is  this  ? 

Mr.  Coe.  Chriflmas  was  two  Years. 

Mr.  Serj.  Cbejhyre.  You  form’d  a Notion  of  him  from  a School-boy, 
that  he  was  a malicious,  furly  Fellow  ? 

Mr.  Coe.  I did  : I really  thought,  fuch  a Temper  as  he  fet  out  with, 
muft  produce  fuch  a Man  as  he  appears  to  be. 

Mr.  Juftice  7 'racy.  He  did  behave  himfelf  laft  Night,  when  he  pleaded, 
calmly,  and  as  much  in  his  Senfes  as  any  body. 

Gentlemen  of  the  Jury , 

This  Edward  Arnold , this  unhappy  Perfon,  is  indiQed  for  a great  Of- 
fence: The  Law,  on  which  the  lndi&ment  is  grounded,  is  an  Adi  of 
Parliament  that  paffed  the  laft  ScfEon  of  Parliament,  and  is  entitled.  An 
Adi,  Sec.  which  is  conformable  to  the  antient  Law  of  this  Kingdom,  but 
that  Law  hath  been  difeontinued  ; if  any  Man  did  aflault  another,  though 
Death  did  not  cnfiie,  it  was  made  Felony,  by  the  ancient  Law  of  the 
Kingdom  i but  the  Law  is  fince  altered,  and  it  was  not  fo,  till  this  Adi  of 
Parliament  was  made.  This  is  to  fhow  you,  that  though  it  is  a new  Law, 
it  is  juft,  and  he  that  hath 

not  if  the  Reafon  of  Law  : All  Laws  arc  of  equal  Force,  till  repeal'd, 
have  the  fame  Power,  but  when  they  are  repeal'd  they  arc  no  further  to 
be  confidercd.  There  can’t  be  a more  horrid  and  wicked  Thing  intended 
in  the  Defign  of  it,  than  malicioufly  to  fhoot  a Man. 

To  prove  this  lndidlment,  they  have  called  a great  many  Witneflcs: 
The  firft  Witnefs  they  call  is  Mr.  Flutter.  This  happen’d  to  be  done  on 
the  Twentieth  of  Augufl  laft,  in  the  Parifh  of  St.  Nicholas,  near  Katharine- 
Hill , as  he  was  coming  from  Hunting  with  my  Lord  Onflow.  When 
they  came  into  a narrow  Lane,  near  Katharine- Hill,  he  faw  this  Man  com- 
ing towards  them,  to  meet  them,  with  his  Gun  in  his  Hand,  and  hcob- 
ferved  his  Gun  was  cock’d,  and  he  faid  he  look’d  upon  him,  and  his 
Countenance  was  changed,  and  he  look’d  pale,  like  a Man  that  had  fome 
great  Concern  upon  him ; he  obferved  and  ask’d  him  the  Reafon  of  his 
carrying  his  Gun  in  that  Manner;  but  he  made  no  Anfwer,  went  on, 
curfing  as  he  went,  and  when  he  paft’d  them,  he  immediately  turn’d  fliort, 
fhot  my  Lord  Onflow , knock’d  him  off  his  Horfe,  and  he  fell  from  his 
Horfe  upon  his  Face.  This  is  the  Defcription  he  gives  of  the  Facl.  He 
is  then  ask’d.  Whether  ever  the  Prifoner  was  reputed  a Madman,  or  dif- 
tradled,  or  lunatick  ? For  you  are  to  underftand,  that  that  is  the  main 
Point  in  this  Cafe,  and  what  the  Prifoner  hath  (or  his  Defence : And  the 
Witnefs  fays,  he  never  heard  of  his  being  mad,  or  his  being  reputed  to  be 
mad,  or  out  of  his  Senfes,  notwithftanding  he  lives  at  Guildford,  and  this 
Prifoner  lives  very  near  him.  At  the  fame  Time  he  fays,  that  he  knew 
very  little  of  him  ; fo  that  what  he  fays,  as  to  that,  is  not  of  great  Weight. 
I told  the  Prifoner,  as  any  Witnefs  came  to  be  examin’d,  if  he  would 
have  them  ask’d  any  Queftions,  I would  ask  them  for  him  : Inftead  of 
asking  the  Witnefs  a Queftion,  he  faid.  He  pafs’d  that  Way  every  Day, 
and  he  was  forry  for  what  was  done. 

Mr.  Parfont  is  the  next  Witnefs;  he  fays  he  was  very  near  my  Lord 
Onflow  when  this  Accident  happen’d.  He  gives  you  much  the  fame  Ac- 
count as  the  other  Witnefs  did,  only  adds,  that  he  prefented  his  Piece, 
took  Aim,  and  Ihot  at  my  Lord  Onflow : The  Event  of  the  (hooting,  he 
deferibes  in  the  fame  Manner  as  the  other  Witnefs  doth  ; fo  upon  that, 
the  Man  went  on,  and  he  follow’d  him  ; the  Witnefs  follow’d  him,  and 
told  him,  he  had  kill’d  my  Lord  Onflow , and  he  would  be  hang'd  for  it ; 
What,  favs  he,  I lhall  not  be  hang’d  to  Day,  and  he  would  have  charged 
again ; with  what  Intent  you  ate  to  judge  of  upon  the  Circumftances  of 
the  C/fc.  The  Prifoner  was  brought  back  to  my  Lord,  and  on  Sight  of 
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him,  my  Lord  faid.  You  Villain,  you  have  kill’d  me  : The  W itnefs  thought 
he  had  a Defign  to  fall  on  my  Lord  Onflow  again,  that  is  uncertain  ; his 
Gun  was  taken  from  him,  but  he  apprehended  fomething  of  that  kind,  and 
that  he  intended  fome  further Mtfchief  againft  my  Lord  Onflow.  He  faid* 
When  he  (hot,  he  aim’d  at  my  Lord’s  Head,  but  the  Wound  was  only  in 
his  ShoulJer  : And  the  Prifoner  being  ask’d,  if  he  had  any  Queftions  to 
ask  this  Witnefs,  laid.  He  did  not  know  what  to  fay.  This  Gentleman 
fays,  be  never  took  the  Prifoner  to  be  a Madman,  but  a fullcn,  morofe 
Fellow;  and  he  ufed  to  go  a Shooting,  and  a Fiftiing. 

Another  Witnefs  is  Mr.  Fowls ; he  fays,  he  was  with  my  Lord  Onflow, 
and  faw  the  Prifoner  coming  up,  and  he  told  Mr.  Parfont,  that  he  believed 
he  had  fome  Defign  againft  him  ; for,  not  long  before,  he  had  taken  away 
his  Horfe,  in  the  manner  he  describes.  It  is  not  material  to  run  through 
all  the  Particulars,  and  hedid  not  know,  but  he  had  a Defign  upon  him; 
he  look’d  very  ftern,  and  after  he  had  pafs’d  my  Lord,  he  immediately 
turn’d  round,  and  (hot,  as  you  have  heard.  He  was  ask'd.  How  he  could 
fee  at  that  Diftancc,  when  he  was  behind  my  Lord,  in  the  fame  T rack  l 
fo  that  my  Lord  muft  be  between  him  and  the  Prifoner.  He  faid,  my 
Lord  and  he  were  in  the  Horfe  Track,  and  the  Prifoner  was  in  the  Foot 
Way,-  which  was  a different  Track.  This  Witnefs  is  ask’d,  Whether 
he  took  him  for  a Madman,  or  a Lunatick  ? Gentlemen,  he  fays  like- 
wife  the  fame  as  the  other  Witnefs,  That  he  always  was  a furly,  a mo- 
rofc  Fellow,  and  did  not  care  to  talk,  but  he  did  not  take  him  to  be  a 
Madman : The  Prifoner  then  faid.  He  had  often  had  his  Gun  go  off  in 
his  Hand,  but  never  had  fuch  an  Accident  before.  When  this  Witnefs 
ask’d  the  Prifoner,  Why  he  did  no:  Ihoot  him,  becaufe  he  had  talk'd  to 
him  about  running  away  with  his  Horfe,  rather  than  my  Lord  Onflow? 
He  faid,  You  are  an  innocent  Man. 

The  next  Witnefs  is  one  Mrs.  Smith:  She  fays,  he  came  to  her  Shop 
that  Morning  as  my  Lord  Onflow  was  (hot,  to  buy  fome  Powder  and  Shot; 
and  when  her  Daughter  came  and  asked  him  what  Size  Shot  he  would 
have,  he  faid;  The  bigeft  they  had  ; but  the  Daughter  came  and  told  her 
they  had  none  of  thai  in  the  Drawer : then  (he  bid  her  give  the  fecond 
Size,  No.  2.  which  (he  did,  and  he  paid  her  lor  it.  This  Witnefs  tells 
you,  he  had  been  a very  good  Cuftomer  ; and  that  the  Shot  he  ufually  had 
was  another  Sort;  and  he  never  ask’d  for,  or  had,  this  bg  Sort  before. 
That  (hews.  Gentlemen,  and  from  whence  they  would  infer,  and  it  is  fit 
for  you  to  confidcr,  whether  he  had  not  foine  more  than  ordinary  Defign, 
greater  than  what  was  ufual  when  he  went  to  kill  Rabbits;  which  is  a 
thing  much  relied  upan  in  the  Courfe  of  this  Trial.  When  he  is  asked 
If  he  will  ask  this  Witnefs  any  Queftion  ? He  fays  he  hath  (eyeral  times 
bought  Shot  of  her;  and  (he  is  asked  whether  (lie  took  him  fora  Madman? 
She  fays  (he  always  took  him  to  be  as  fenfible,  by  his  Dealings  with  her 
upon  the  Account  of  what  he  bought,  as  any  body  ; and  that  he  never  had 
any  of  the  biggeft  Shot  before  : She  tells  you  he  paid  for  it  as  he  ufed  to 
do.  And  this  Prifoner  on  this  Occafion  owns,  that  he  had  often  bought 
of  her  Powder  and  Shot  frequently. 

The  next  Witnefs  is  William  Smith:  He  fays  he  met  the  Prifoner,  and 
the  Prifoner  asked  him  if  my  Lord  Onflow  went  a Fox-Hunting.  This 
Witnefs  was  ask'd  whether  he  looked  upon  him  to  be  diffracted  ? He  faid. 
No,  he  never  did.  Sometimes  he  went  out  a fiftiing  with  him ; fome- 
tinics  he  would  talk  very  well,  and  fometimes  nor  give  him  a Word  ; that 
he  was  a morofe,  fullcn  Man  : He  fays  he  was  a great  Fifher,  but  his 
Tackle  was'ftrong,  a coarfc  gaming  Sort  of  Tackle;  he  was  no  great  Ar- 
tift  at  it ; and  that  he  often  (hot  Rabbits. 

1 he  next  Witnefs  is  John  Sturt He  fays  he  faw  the  Prifoner  the  fame 
Day,  and  he  asked  him  if  my  Lord  Onflow's  Hounds  were  out  a hunting? 
He  told  him  he  did  not  know  ; he  fell  a curfing  and  a damning  my  Lord 
Onflow,  and  faid.  If  he  faw  him  he  would  (hoot  him.  This  was  about 
two  Stones  Throw  from  the  Place  where  this  Accident  happened.  He  faid 
he  hath  fcvcral  times  fecn  him  a ihooting  with  a Gun,  very  often.  He 
was  asked  whether  he  took  him  to  be  a Madman  ? He  faid  he  never  talked 
much  Scnfe,  and  he  would  often  rail,  and  curfe,  and  fwearto  himfelf: 
Then  the  Prifoner  faid  himfelf  he  never  fworc ; the  Prifoner  obferved  it 
upon  that  Occafion,  that  he  never  fworc;  and  the  Witnefs  lays  that  ha 
took  him  that  Morning  to  be  in  Drink  ; and  when  he  was  asked^  Whether 
he  took  him  to  be  diftracled  ? he  faid.  He  did  not  take  him  to  be  fober,  he 
was  not  right  in  his  Senfes,  he  would  talk  and  fwear  fo  much  to  himfelf. 

The  next  Witnefs  is  John  White:  He  fays  he  faw  the  Prifoner  that  Day; 
he  fays  he  heard  his  Gun  go  off,  and  he  came  afterwards  into  a Publiclc 
Houfe  where  he  was,  and  the  Witnefs  asked  the  Prifoner  if  he  had  fnot  a 
Rabbit  ? He  told  him  he  had  (hoc  nothing,  it  was  only  to  difeharge  his 
Gun  : From  whence  they  make  an  Obfervation  for  the  king,  Why  &ould 
he  difeharge  his  Gun,  unlefs  it  was  that  he  might  be  more  fure  of  its 
going  off  when  he  charged  it  again,  for  it  might  be  wet  and  damp  by 
lying  by  ? That  (hews  his  Reafon  and  his  Judgment,  if  lie  did  this;  it 
(hews  it  was  not  the  Effedi  of  hidden  Rage  and  Diftr.dtion,  but  a preme- 
ditated thing,  laid  with  Defign  and  Artifice,  ar.d  that  he  had  the  Ufe  of 
his  Senfes  and  his  Reafon  : If  that  was  the  Caufe  of  his  difeharging  his 
Gun,  though  no  Reafon  is  given  for  it ; And  what  Reafon  could  it  be  ? 
for  they  do  not  offer  any  Reafon,  unlefs  it  was  to  fecure  it,  that  the  Gun 
(hould  go  off ; for  it  having  remained  charged  fome  time  before,  it  may 
be  moin,  and  fo  would  not  go  off:  Whether  he  difeharged  it  for  that 
Reafon,  1 muft  leave  that  to  you  ; he  only  faid  he  had  difeharged  it.  This 
Witnefs  fays,  he  was  at  that  time  in  a very  ferene  Temper,  and  he  never 
took  him  to  be  mad  or  diftradted : He  was  cunning  in  all  his  Dealings 
with  him.  This  Witnefs  was  a Taylor,  and  bad  Dealings  with  him  as 
a Taylor  for  fome  time ; he  faid  he  paid  him  very  honeftiy  and  well,  but 
he  was  always  very  hard  : He  fays  when  he  was  once  with  the  Prifoner 
before  this  Accident,  and  the  Prifoner  asked  him  what  Sort  of  a Man  mv 
Lord  Onflow  was,  and  what  my  Lady  Onflow  was;  the  Witnefs  gave 
them  both  a good  Character,  and  fpeaking  of  my  Lady  that  (he  was  a 
good  W oman  ; fays  the  Prifoner,  Why  don’t  (he  cut  my  Lord  Onflow's 
Throat  ? He  fays  he  ufed  to  (hoot  Rabbits : and  afterwards  he  went  to  fee 
him  when  he  was  in  the  Houfe  of  Corredlion,  and  he  ask'd  him  what  the 
People  faid;  and  he  (aid  the  Vogue  of  the  People  at  Guildford  was. 
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that  he  would  be  hanged  ; and  his  Friends  were  much  grieved  and  con- 
cerned for  him  : The  Prifoner  laid  he  defired  Nobody  fhould  be  concern- 
ed for  him.  This  Wicnefs  once  told  him  my  Lord  was  dead  ; fays  he.  If 
he  is  dead,  I can’t  help  it. 

Gentlemen,  the  next  Witnefs  is  Mr.  Alien:  And  he  tells  you,  that 
foon  after  this  F aS  was  done,  the  fame  Day  he  went  to  him  to  the  Houfe 
of  Correction,  and  examined  him  ; and  that  he  found  him  in  a very 
fallen  Mood,  and  he  could  get  nothing  out  of  him  a long  Time  : At  lalt 
with  fome  Perfaalion  he  expreffed  himlclf  thus  : 1 don’t  trouble  my  Lord 
Onflow,  pray  don't  trouble  me.  He  went  again  the  next  Day,  and  then 
he  alked  him  fcvcral  Queliions ; but  he  ran  on  with  Vehemence  againft  my 
Lord  Onflow , as  the  Author  of  all  the  Tumults,  Difturbances,  and  Con- 
fufions,  and  wicked  Devices  that  had  happened  in  the  Country.  This 
Witnefs  bein'*  alked,  whether  he  had  declared  that  he  was  mad  after  this 
Examination?  He  faid  in  Anfwcr  to  that,  that  he  met  with  the  Prrfoner's 
two  fillers,  who  afk'd  him  of  this  Matter,  they  alk'd  him  if  he  did  not 
believe  their  Brother  was  mad  ? He  faid,  it  was  the  beft  thing  they  could 
fay  for  him,  to  fay  that  he  was  mad  ; he  faid  die  Prifoner  behav'd  him- 
felf very  oddly,  but  pofuively  he  never  declared  that  he  was  mad  ; he  told 
him  he  was  willing  to  die,  and  why  did  they  not  kill  him  ? That  talk- 
ing to  him  further  of  this  Matter,  he  alked  him  if  he  had  any  long  delibe- 
rate Intention  to  kill  my  Lord  Onflow , and  if  he  had  communicated  his 
Defign  to  any  Perfons,  or  any  Pcrfons  had  encouraged  him  in  it  ? He 
named  two  Perfons,  but  they  were  not  named  by  the  Witnefs,  bccaule  it 
might  turn  to  their  Prejudice  one  way  or  other  ; but  it  was  afkcd,  Whether 
or  no  they  were  my  Lord  Onflow' s Friends  or  his  Enemies  ? He  faid,  on  his 
then  further  endeavouring  to  find  out  the  bottom  of  the  Matter,  on  the 
Prifaner’s  declaring  that  fuch  Perfons  had  fet  him  on  work  ; the  Prifoner 
then  intending  to  link  back,  faid,  he  would  not  bring  his  Friends  into 
Trouble,  'i  hefe  arc  the  Difcourfcs  of  a prudent  Man,  a Man  that  hath 
the  full  Ufc  of  his  U ndcrftanding  : No  Man  talks  in  a more  reafon able 
way  than  this.  I told  you  the  two  Perfons  were  not  named  on  Debate; 
it  was  determined  the  Witnefs  fhould  not  name  who  thol’c  twoPcrfons  were, 
but  fhould  declare  whether  they  were  Enemies  or  Friends  to  my  Lord  On- 
flow, he  declared  they  were  my  Lord  Onflow' s bitter  Enemies.  This  Wit- 
nefs eavc  you  a long  Account  of  this  Matter;  he  faid  he  had  reduced  it 
into  Writing  ; which  was  the  Reafon  that  he  fo  well  remembered  it ; and 
that  made  him  fo  very  particular. 

Upon  this  the  Count'd  for  the  King  flopped,  and  left  the  Matter  here. 
Then  the  Prifoner  being  afkcd  what  lie  had  to  fay  for  himfelf,  he  was  a 
good  while  before  he  fpoke  ; but  what  he  faid  was  to  this  Purpofc  j If  he 
was  guilty  of  any  Fault,  he  was  forry  for  it ; but  he  did  not  know  what 
to  fay.  'Phis  is  the  Subfiance  of  wh’at  he  faid. 

Then,  Gentlemen,  they  have  been  indulged  with  all  the  Favour  as 
can  be;  and  to  do  Right  to  this  Profecution,  and  the  Count'd  for  the 
King,  becaufe  there  hath  been  an  Affidavit  fworn,  that  he  is  not  perfect 
in  his  Senfcs,  they  gave  Liberty  to  another  Perfon  to  call  the  WitnclTes, 
and  put  what  Queliions  they  pleafed  ; they  have  had  all  the  Favour  and 
Indulgence  imaginable;  therefore  it  is  fit-to  be  taken  Notice  of,  for  the 
Honour  of  this  Profecution,  that  every  thing  hath  appeared  fair  to  the 
Country,  and  they  may  judge  of  it. 

They  hive  produced  a great  many  Wit nefies:  The  firft  is  Nathaniel  Ar- 
nold-, he  fpeaks  it  pofitively,  and  fays,  he  knows  him  to  be  a Madman  ; 
his  Father  bad  tried  to  put  him  Apprt mice  to  feveral  Places,  but  he  would 
not  Hay  : Once  he  came  to  fee  the  Witnefs  at  London,  but  he  would  not 
flay ; then  he  fent  him  a Ship-board,  in  order  to  go  into  Yorkjhire ; but  lie 
would  not  flay  ; Afterwards  he  looked  upon  him  as  an  unaccountable 
Man  ; and  his  Father  dying  he  left  a reafonable  Subliftence  to  keep  him 
from  flarving.  Twenty  Pounds  a-Ycar;  and  that  was  paid  him  quarterly 
by  this  Witnefs : Sometimes  he  was  fo  diflaadled  that  he  would  lay  out 
all  Night  upon  Hay-Ricks,  though  he  might  have  come  home  and 
laid  on  a good  Bed ; that  the  Prifoner  lives  by  himfelf,  but  hath  no  man- 
ner of  Convenience  about  him  : This  Man  exprefi'es  it  in  general,  that  he 
believes  him  to  be  a Madman,  and  always  adlcd  like  a Madman  ; though 
he  fays  he  was  not  fo  much  a Madman  as  to  be  chained  and  tied  up  ; He 
favs  he  never  had  a Letter  from  him  ; but  he  could  write,  and  he  would 
prefs  him  often  for  Money  as  Quarter-Day  came. 

The  next  Witnefs  is  another  Brother,  William  Arnold:  He  fays  his  Bro- 
ther was  always  diftradled,  and  not  in  his  Senfcs,  though  not  always  in  fo 
fad  Condition  as  at  other  times ; he  would  curfe  and  fwear  very  fre- 
quently : In  his  Father’s  Time  he  would  curfe  hint,  and  call  him  wicked 
and  abominable  Names,  and  then  burfl  out  into  a Laughter. 

He  fays  his  Father  left  him  Twenty  Pounds  a- Year;  he  was  always 
ready  for  his  Quarterage,  for  he  would  run  a Score,  and  the  Peplc  would 
dunn  him.  He  fays,  the  tenth  of  July  the  Prifoner  came  to  his  Houfe  in 
London,  and  told  him  he  could  never  beeafy,  for  niy  Lord  Onflow  had  bc- 
r/Kchod  him;  and  he  looked  wilder  than  he  uftd  to  look;  and  he  gave 
him  Monty  to  go  home. 

And  in  his  Father’s  Time  he  would  abufehis  Father  ; who,  at  the  Re- 
queft  and  Advice  of  his  Neighbours,  applied  to  the  late  Lord  OnJhw,who 
had  him  fent  for  a Marine  to  the  Baltic/: ; but  he  did  not  Hay,  but  came 
home  a fain  : And  when  he  milbthaved  himfelf.  People  would  tell  him. 
My  Lo'rd  Onflow  would  fend  him  again  for  a Soldier.  The  Witnefs  is 
alked,  if  hedid  not  hear- that  he  ever  threatened  the  Life  of  my  Lord  On- 
flow, or  fay  any  thing  he  would  do ; he  tells  you  he  doth  not  know  or 
remember  he  did. 

Another  Witnefs  is  Mary  Arnold,  the  Wife  of  Nathaniel  Arnold:  She 
fays,  the  hath  feen  him  often  in  great  Di lord-  s,  and  hath  feen  him  dif- 
tra&ed ; Ihe  hath  known  him  feveral  Years,  and  never  heard  him  fpeak  fix 
Words  of  Senfc  together.  He  (truck  his  Siller  fo  dangeroufly  with  a (lick 
he  threw  at  her,  that  (he  feared  Ihe  would  have  loll  the  Sight  of  one  of 
her  Eyes;  Ihe  reproved  him,  and  he  laughed  at  her  for  it ; and  at  Table 
he  did  not  fit  or  feed  himfelf  as  other  People  did  : She  never  heard  he  hurt 
any  body.  About  a Month  before  this  Accident  happened  to  my  Lord 
Onflow,  the  Prifoner  came  to  her  Houfe  in  a great  Confufion,  and  told  her 
he  was  bewitched  by  my  Lord  Onflow,  and  he  faid  the  Imps  danced  in  his 
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Room,  and  he  could  not  lie  In  his  Bed  for  them  ; and  that  the  Devil  did 
tempt  him,  and  the  Imps  Hood  by  his  Bed-lidc  ; that  to  the  belt  of  her 
Knowledge  fhe  never  heard  him  lay  any  thing  about  my  Lord  Onflow  be- 
fore, or  of  the  Defign  he  had  aga in’ll  him. 

The  next  Witnels  is  Eleanor  Arnold,  his  Siller:  She  fays,  the  Prifoner 
hath  been  diffracted  for  more  than  feven  Years  ago,  and  in  all  that  Time 
was  not  capable  ot  forming  any  Defign  : She  fays,  that  the  twentieth  of 
fall  Augufl  he  came  to  the  Parilh-Church,  and  behaved  himfelf  in  fuch  a 
Manner  that  they  all  talked  of  him  as  if  be  was  a detracted  Perfon  ; and  Ihe 
coutradicis  what  Mr.  Allen  faid,  and  doth  fay  that  Mr.  Alien  told  her,  af- 
ter the  Examination,  which  Mr.  Allen  hath  mentioned  to  you,  that  he  was 
adiftratfted  Perfon  at  thatTime,  and  that  was  his  Opinion  ; that  he  v/oulil 
for  Hours  together  talk  Nonfeofe,  and  curfe  and  fwear,  and  he  would  give 
no  Reafon  for  it:  She  laid  he  would  fonietimrs  mat.,  a great  Fite  tn  the 
Parlour  when  no  Perfon  hath  been  there,  as  if  he  would  fire  the  Houfe  ; 
fhehath  known  him  throw  burning  Coals  on  h.s  Father’s  Plate  when  Isa 
was  alive,  and  he  would  fall  often'into  fudden  Fits  of  Laughter  : Some- 
times Ihe  was  afraid  he  would  do  Mifchief  to  himfelf ; yet  no  Care  is 
taken  of  him. 

Another  Sifter  tells  you,  file  thought  him  di  fir. idled  and  mad,  though 
not  fo  much  as  of  late ; and  gives  you  feveral  In  tinners:  She  fays,  his 
fwear ing  and  curfing  to  himfelf,  and  his  hidden  Fits  of  Laughter,  and  his 
talking  to  inhuman  Creatures,  was  in  a dificrer.t  Manner  from  what  other 
People  did  ; fhe  mentions  the  fame  thing  about  his  going  to  the  Church, 
and  the  Opinion  and  Obfcrvation  the  People  made  on  his  Behaviour,  that 
they  could  not  imagine  but  he  was  mad.  This  Siller  fays,  that  Mr.  Alien 
did  tell  her  he  was  diftracled  and  mad  ; and  Ihe  owns  file  was  the  Perfon 
that  was  ftruck  by  this  Man  ; and  Ihe  fays  Ihe  never  gave  him  any  Pro- 
vocation for  doing  ir. 

Another  Witnefs  in  Gifting s : She  tells  you  Ihe  always  took  him  for  a 
Lunatick,  and  this  for  nine  Years  pad  : She  lavs  as  the  other  WitnclTes 
fay,  that  he  would  talk  to  himfelf,  and  fwear  and  curfe  without  any  Pro- 
vocation : She  fpeaks  as  to  hill  March,  and  that  was  the  firll  time,  and 
not  before ; fhe  lays  that  he  feemed  very  much  dilturbcd,  and  declared, 
and  often  complained,  that  he  was  plagued  by  my  Lord  Onflow  and  his 
Imps:  And  in  May  laft  he  had  hurt  his  Arms,  and  Ihe  want  to  one  Mr. 
Howard,  who  was  a Surgeon,  who  applied  u Hflifter  to  his  Arm  ; but  the 
next  Morning,  when  the  Man  came  to  drcrfa  it,  he  had  thrown  the  Plaifter 
and  Things  about  the  Room,  and  faid  to  t)i_-  Man  that  he  would  make 
Iflues  in  his  Arm.  Then  he  complained  that  Mr.  il hire’s  Rooks  dis- 
turbed him  ; then  after  he  had  coaled  totalis  of  <hi%  he  foon  began  again 
to  talk  of  tny  Lord  Onflow' s plaguing  him  Dry  and  Night : She  fays  file 
faw  the  Prifoner  in  Gaol  the  twenty-third  of  fall  Month  in  the  Aiarflml- 
flea,  and  that  he  was  in  great  Di  birder ; and  then  fh--  alked  him  how  lie 
came  to  do  fach  a wicked  Thing  ? And  that  he  gave  her  little  or  no  An- 
liver  that  fhe  could  make  any  thing  of;  and  flic  alked  him  if  any  body 
had  fet  him  to  do  ir,  and  who?  and  he  told  her  it  w*s  one  Swrinia.-i  and 
Thomas  Farmer , two  little  Boys,  one  about -ten,  the  other  about  eleven 
Years  old;  and  fhe  fays  he  told  her  there  were  great  Plagues  in  the 
World,  and  there-  would  be  great  Mourning  and  Lamentation.  Thcfe 
are  Inftanccs  fnc  gives  of  his  Madnefs. 

rhe  next  Witnefs  i«  Mr.rj  Martin ; and  ihe  fay-,  that  fhe  heard  him 
declare  that  my  Lorel  Onjlow  was  in  his  Belly  -,  and  I think  flic  fays  they 
appointed  a Time  to  go  to  my  Lord  Onflow,  which  was  the  next  Morn- 
ing ; and  that  he  opened  his  Breelt,  and  curfcd  and  fwote,  ar.d  faid.  My 
Lord  Onflow  was  in  his  Bolbm,  and  he  could  neither  ear,  nor  drink,  nor 
fleep,  nor  be  at  Reft  Cor  him. 

The  next  Witnefs,  Sxvctman,  tells  you  that  the  Prifoner  was  a crazy 
Fellow,  and  not  always  in  his  Senfcs  ; that  he  lodged  at  his  Houfe  fifteen 
Months  before  this  Accident  happened,  therefore  could  fpeak  more  par- 
ticularly as  to  him. 

.The  Witnefs  tells  you  that  he  ufed  to  lend  him  his  Gttn,  hut  he  did 
not  lend  it  him  at  this  Time  ; but  he  owns  that  the  Prifoner  had  the  Gun, 
though  without  his  Leave;  he  fays  he  was  generally  worfe  in  Spring  and 
Fall ; he  tells  you  that  the  Prifoner  told  him,  that  my  Lord  Onflow  had 
brought  a Hamper  of  Wire  one  Night  to  his  Home,  and  that  next 
Morning  he  found  all  the  Bottles  empty  ; and  he  faid  that  my  Lord  On- 
flow had  been  there  revelling,  and  making  fo  great  a Nolle  that  he  could 
not  be  at  Reft  far  him  : This  was  half  a Year  before  this  Accident  hap- 
pened. He  fays  that  he  haJ  th-  Gun  to  go  and  fhoct  Mr.  IVcsite’ s Co- 
nies, for  which  he  was  to  have  Sixpence a-pieec ; and  the  Lane  where  my 
Lord  Onflow  was  lhot,  leads  to  die  Turncp-Field  where  Mr.  (Vaite’s 
Conies  were;  which  is  made  fame  Ufc  of  in  the  Courfc  of  this  Trial  : 
He  fays  he  hath  heard  him  lay  formerly  he  would  iboot  my  Lord  Onflow 
at  the  Horfe-Race. 

The  next  Witnefs  is  John  De  lman,  who  fays  that  the  Prifoner  is  a 
Madman;  gives  an  Account  of  iiis  complaining  of  my  Lord  Onflow, 
fays  he  had  a Houfe,  but  he  had  i.o  Beds  or  Chairs  in  it  ’;  he  fays,  about 
five  or  fix  Years  ago  he  beat  his  ; ifters  and  Maids,  and  he  hath  been 
forced  to  go  and  make  Peace  among  them. 

The  next  Witnefs  it  one  R.  <d  IFheatly ; and  he  fays  he  was  his 
Barber;  he  fays  he  hath  fijived  the  Prifoner  thcfe  two  Years,  and 
fometimes  he  was  afraid  to  (have  him,  he  would  be  fwearing  all 
the  Time;  and  once  he  faid  to  the  Witnefs,  Damn  vou.  cut”  inv 
Throac. 

r The  next  is  John  Tvdie  : He  fays  he  is  a very  crazy  Sort  of  a Fellow  : 
He  is  asked  what  he  means  by  a crazy  Sort  of  a Fellow  ; he  fays  he  had 
feveral  foolifh  Exprefiions;  he  hath  heard  him  fay  rhe  BoJIeroys  and  the 
Plagues  plagued  him  fo,  that  he  could  not  reft  : He  heard  him  fay  the 
fame  as  to  the  Hamper  of  Wine  at  S wet  man’s  ; therefore  I will  not  repeat  it. 

Fhe  next  Witnefs,  Thomas  Boulter,  fays,  he  always  took  him  to  be  out 
of  his  Mind  ; once  he  threatened  to  kill  him,  about  a Fortnight  before 
this  Accident  happened  to  him,  in  a Field  where  he  was  working,  fwear- 
ing and  curfing  ; and  at  laft  he  faid.  Damn  Tom  Onflrui,  and  laid  he  had 
bewitched  him,  and  he  would  goto  the  King,  and  know  the  Reafon  why 
my  Lord  Onflow  troubled  him  lb. 

The 
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The  next  is  M-rj  Morris : She  fays  (he  always  thought  him  to  be  mad 
by  his  mad  A&ions ; {he  fays  he  would  curfe  and  fwear  ; and  that  the 
Saturday  before  he  (hot  my  Lord  Onflow  he  came  to  their  Houfe,  and 
talked  fa,  and  looked  fo  wildly,  that  {he  was  frightened  : When  nc  was 
in  Prifon  {he  carried  him  Victuals,  and  the  Go»ler  bid  her  bring  no 
Bones,  nor  Knife,  for  they  were  atraid  he  would  do  himfelf  a Mifchicf; 
then  he  asked  a Bov  that  was  with  her,  whether  they  were  plagued  with 
the  gotties  and  Buggs,  as  formerly  ? 

The  next  is  Stephen  Faehm : He  fays  they  found  him  in  Ltofley  Lodge, 
lying  only  upon  the  Wood,  in  a Morning,  about  two  Yeers  fmee,  in 
the  Spring  of  the  Year,  about  Seven  o’Clock  in  the  Morning. 

The  next  Witncfs  is  Robot  Dandy  j and  he  fays  he  always  thought  him 
a crazy  Man,  feldom  in  his  Senfes  ; he  (ays  he  hath  threatened  to  beat 
his  Father. 

The  next  is  Afary  Swetmem,  the  Wife  of S wet  man,  where  he 

lodged,  as  hath  been  obl'erved,  for  a matter  of  litteen  Months,  and  at 
that  Time,  the  fays*  file  thought  him  a Madman,  not  in  his  right  Senfes. 
Once  they  could  not  prevail  upon  him  to  come  into  the  Houfe,  becaufc  he 
had  fat'd,  'there  were  Rogues  hid,  and  lie  did  lie  out  that  Nteht.  She 
gives  you  the  fame  Story,  about  the  Hamper  of  Wine ; and  that  the 
Prifoner  talked  to  her  Huftand,  that  there  was  too  great  Familiarity  be- 
tween her  and  my  Lord  Onflow.  Sometimes  he  would  pfetend  to  read  in 
the  Bible : Onct  he  read  in  the  Bible  two  or  thfee  Chapters  very  well. 
Another  Time,  being  worfr,  flic  gave  him  the  Bible,  and  asked  him  to 
read  ; he  pretended  to  read,  but  repeated  moll  ftrange  Stuff  as  ever  was 
in  the  World:  He  then  talked  ol  niy  Lord  Onflow's  plaguing  him.  She 
tells  you,  that  he  did  not  lie  at  home  that  Night  before  this  Accident 
happened,  but  was  home  foon  in  the  Mornin" ; and  he  went  our,  and 
came  back  again,  and  then  the  Boy  told  him,  that  Mr.  Waite  wanted  to 
have  his  Rabbits  killed,  and  the  Boy  and  he  was  to  go  Halves,  and  the 
Mother  did  lend  him  a Shilling  to  buy  Powder  and  Shot  for  that  Purpofe. 
Now  it  feems,  the  Place  where  Mr.  Waite's  Conics  arc,  is  near  the  Place 
where  this  Accident  happened,  fo  that  they  would  have  you  think,  that 
this  Powder  and  Shot,  which  he  bought,  was  to  kill  thefe  Rabbits,  and 
that  he  was  going  that  Way  in  order  to  it.  You  will  remember  what 
was  proved  to  you  about  the  Shot,  that  it  was  not  the  ufual  Shot  that  he 
bought,  but  a bigger  Sort.  He  went  up  the  Lane,  the  Witncfs  tells  you, 
towards  the  Place  where  Waite's  Conies  were  : Soon  after  that,  flic  heard 
a Gun  go  off,  and  {bethought  he  had  been  killing  fame  of  the  Rabbits, 
but  foon  after,  (he  law  feveral  Horfes,  and  Nobody  upon  them,  and  fome 
Gentlemen,  and  they  came  and  asked  her  for  fome  Water  and  Brandy, 
to  relieve  my  Lord  Onflow  under  his  Misfortune;  and  then  (he  came  to 
hear,  that  the  Gun  that  went  off,  inftead  of  killing  Rabbits,  went  off’ 
agaiuft  my  Lord  Onflow.  She  fays,  fhe  hath  heard  him  fay,  he  would 
kill  my  Lord  Onflow:  She  fays,  he  hath  fometimes  threatened  to  kiil  her, 
but  yet  did  not  downer  any  Harm.  They  think  this  Evidence  fo  very 
material,'  that  they  have  produced  two  Witneffes,  that  tell  you,  that  they 
heard  this  Af  ity  Swetman  fay  the  very  fame  Things  to  them,  as  Ihe  hath 
now  giveii  in  Evidence. 

The  next  is  Mr.  Copeland ; he  fays,  be  was  with  the  Prifoner  in  the 
Alarfl.atflai  and  then  lie  asked  him,  What  induced  him  to  do  fo  horrid  a 
F act  ? He  (aid,  My  Lord  Onflow  had  bewitched  him  : He  asked  him,  If  1 
anybody  had  put  him  upon  it?  At  firll  he  hclitated,  but  afterwards  he  ' 
faid.  Nobody.  He  was  very  con fu fed,  and  he  thought  him  mad. 

The  next  is  Mr.  Dai  by ; he  laid.  He  often  examined  him,  could  get  no 
Anfwer  from  him,  but  faid.  My  Lord  Onflow  had  bewitched  him,  and 
was  a Trouble  to  him.  This  is  the  Evidence  on  behalf  of  the  Prifoner, 
to  {how  that  the  Prifoner  is  mad,  and  what  he  did,  as  fuch,  is  no  Crime; 
and  therefore  ho  great  Weight  ought  to  be  laid  upon  it. 

But  by  way  of  Reply,  they  have  read  Papers  under  his  own  Hand. 
Mr.  Ban  Will  Smith,  he  was  with  him,  and  he  hath  proved  them  to  be  his 
Hand.  One  Paper  is  the  State  of  his  Cafe,  and  the  Witncfs  writ  it ; 
but  he  took  it  from  his  own  Mouth,  which  is  the  fame  as  if  he  had  writ 
it  himfelf,  and  the  Prifoner  Ggned  it.  It  happened  to  be  blotted  ; this  is 
mentioned  to  fl\ow  his  Sepfe,  and  that  he  was  a Man  of  Diftinction ; 
fays  he.  You  have  blotted  it,  it  can’t  be  read,  it  muff  be  writ  over 
again:  The  Witncfs  told  him.  No,  it  would  do;  Well,  if  it  be  fo,  I 
will  be  fatisfied  ; and  he  dtftrcd  the  Witncfs  to  pray  my  Lord  Onflow, 
that  his  Irons  might  be  taken  off,  for  they  were  very  grievous  to 
him.  The  next  Paper  is  (here  arc  three)  a Letter  writ  with  his  own 
Hand  ; and  here  is  another  Letter  writ  with  his  own  Hand : Both 
Sides  azrec,  that  the  Jury  might  have  the  Papers  to  perufe.  In  this 

Paper,  he  fays,  He  was  excited  to  this  by and  the  Rc- 

femment  he  expicfftd  to  my  Lord  Onflow , proceeded  from  feveral  Per- 
form perfuading  him,  that  my  Lord  Onflow  was  the  Occafion  of  all 
his  Troubles,  and  feveral  Perfons  came  here,  and  took  the  Advantage 
of  it,  and  told  him,  that  he  was  the  Occafion  of  all  his  Troubles  : This 
he  g’ivcs  you  as  the  Occafion  of  his  great  Refentmcnt  againft  my 
Lord  Ovflw:  This  is  as  rational  an  Account  as  any  mortal  Man  can  give. 
Then  there  is  this  Letter,  there  he  writes  to  my  Lord  Onflow  it  is  di- 
rected, To  the  Reverend  Lord  Onflow ; but  in  the  Letter  it  is,  Pleafc 
your  Honour  to  take  into  your  Confidcration,  hfc.  and  the  other  Letter  is 
much  to  the  lame  Purpofe  : Thefe  you  will  have  along  with  you. 

Then  you  have  Mr.  Coe,  and  he  went  to  him  the  Day  the  Fact  was 
committed,  and  at  that  Time  he  would  fay  nothing  to  him  : The  next 
Day  he  went  again,  and  then  he  faid.  My  Lord  Onflow  was  the  Occafion 


of  all  his  Troubles.  The  third  Day  he  went,  and  asked  him.  If  he  in- 
tended to  kill  my  Lord  Onflow  f And  he  faid.  Yes,  to  be  lure  : Where 
did  you  intend  to  hit  him  ? Says  he.  When  I (hoot  at  a Rabbit,  I always 
aim  at  his  Head.  He  went  to  him  again,  when  he  was  in  the  Alarjka'jen, 
and  he  was  very  ill,  and  he  asked  for  fome  White-wine  for  him,  bit  he 
faid.  The  White-wine  was  too  {harp  for  his  Stomach  ; 3nd  then  he  called 
for  fome  Sack,  which  he  had ; and  he  held  down  his  Head,  and  ftetned 
in  a bad  Condition  ; That  he  preffed  him  to  know  who  fet  him  on  work ; 
and  he  faid,  If  my  Lord  will  come  here  himfelf,  let  him,  but  let  him 
not  fend  anv  more  of  his  Fools  after  me.— This  Gentleman  fays,  he  was 
his  School-Fellow  ; he  was  juft  of  the  fame  Nature  then,  a rugged, 
dogged,  humottrfome  Fellow,  hardly  cared  to  talk  or  fpeak  to  any  body; 
he  is  juft  the  fame  now,  though  he  hath  had  no  Convcifution  with  him 
fincc;  hut  about  two  Years  ago,  he  fee  him,  and  he  had  a H(h  in  his 
Hand  to  fell,  and  he  asked  to  buy  it,  and  offered  him  Sixpence  for  it;  No, 
fays  he,  it  is  honeftly  worth  a Shilling,  and  a Shilling  I will  have.  This 
is  mentioned,  to  (hew  that  he  was  a Man  very  fcnlible,  made  a very  fcnftble 
Anfwer ; no  Man  could  make  a properer  Anfwer  than  this  Man  did. 

This  is  the  Evidence  on  both  Sides.  Now  I have  laid  it  before  you, 
and  you  muft  conftdcr  of  it ; and  the  (hooting  my  Lord  Onflow,  which  i3 
the  FaS  for  which  this  Prifoner  is  indided,  is  proved  beyond  all  Manner 
of  Contradi&ion  ; but  whether  this  (hooting  was  malicious,  that  depends 
upon  the  Sanity  of  the  Man.  Thathelhor,  and  that  wilfully ; but  whe- 
ther malicioufty,  that  is  the  Thing  : That  is  the  QucfHon,  Whether  this 
Man  hath  the  life  of  his  Reafon  and  Senfe  ? if  he  was  under  the  Viftta- 
tion  of  God,  and  could  not  diftinguifli  between  Good  and  Evil,  and  did 
not  know  what  he  did,  though  he  committed  the  greateft  Offence,  yet  he 
could  notbeguilty  of  any  Offence  againft  anv  Law  whatfoever ; for  Guilt 
arifes  from  the  Mind,  and  the  wicked  Will  and  Intention  of  the  Man. 
If  a Man  be  deprived  of  his  Reafon,  and  confequently  of  his  Intention, 
he  cannot  be  guilty ; and  if  that  be  the  Cafe,  though  he  had  .usually 
killed  my  Lord  Onflow,  he  his  exempted  from  Punilhment  : Punifliment 
is  intended  for  Example,  and  to  deter  othcrPcrfons  from  wicked  Deligns  ; 
but  the  Punilhment  of  a Madman,  a Perfon  that  hath  noDcftgn,  can  nave 
no  Example.  This  is  on  one  Side.  On  the  other  Side,  we  muft  be  very 
cautious;  it  is  not  every  frantick  and  idle  Humour  of  a Man,  that  will 
exempt  him  from  Juftice,  and  the  Punilhment  of  the  Law.  When  a 
Man  is  guilty  of  a great  Offence,  it  muft  be  very  plain  and  clear,  before 
a Man  is  allowed  fuch  an  Exemption;  therefore  it  is  not  every  kind  of 
frantick  Humour,  or  fomething  unaccountable  in  a Man’s  Action  that 
points  him  out  to  be  fuch  a Madman  as  is  to  be  exempted  from  Punifti- 
inciit : It  muft  be  a Man  that  is  totally  deprived  of  his  Underftanding  and 
Memory,  and  doth  not  know  what  he  is  doing,  no  more  than  an  Infant, 
than  a Brute,  or  a wild  Beaft,  fuch  a one  is  never  the  Object  of  Punifti- 
ment ; therefore  I muft  leave  it  to  your  Confidcration,  whether  the  Con- 
dition this  Man  Was  in,  as  it  is  reprefented  to  you  on  one  Side,  or  t’other, 
doth  (hew  a Man,  who  knew  what  he  was  doing,  and  was  able  to  diftin- 
guilh  whether  he  was  doing  Good  or  Evil,  and  untlerftood  what  he  did  ; 
and  it  is  to  be  obferved,  they  admit  he  was  a Lunatick,  and  not  an  IJcot. 
A Man  that  is  an  fdeot,  that  is  born  lb,  never  recovers,  but  a Lunaticlc 
may,  and  hath  his  Intel  val$}  and  they  admit  he  was  a Lunatick.  You 
arc  to  conftdcr  what  he  was  at  this  Day,  when  he  committed  this  Fact. 
There  you  have  a great  many  Circumftance.-.  about  the  buying  the  Powder 
and  the  Shot ; his  going  backward  and  forward  : And  if  you  believe  lie 
was  fcnftble,  and  had  the  life  of  his  Reafon,  and  underftood  what 
1 he  did,  then  he  is  not  within  the  Exemptions  of  the  Law,  but  is  as 
fubjedt  to  Pumihment  as  any  other  Perfon.  Gentlemen,  I muft  leave  it 
to  you. 


Then  the  Jury  withdrew  to  bonCdef  of  their  Verdict,  and  in  a fliort 
Time  returned  again. 

Cler.  of  the  Arr.  Gentlemen,  anfwer  to  your  Names. 

Here,  and  fo  the  rtfl. 


CUr.  of  the  Arr.  Gentlemen,  arc  you  all  agreed  on  your  Verdict  ? 

fury.  Yes. 

CUr.  of  the  Arr.  Who  (hall  lay  for  you  ? 

fury.  Our  Foreman. 

Cler.  of  the  Arr.  Edwar<l  Arnold,  hold  up  thy  &nd.  (Which  h-did.)  . 
Look  upon  the  Prifoner,  How  fay  you.  Is  Edward  Arnold  guilty  of  the 
Felony  whereof  he  {lands  mdidtea,  or  Not  Guilty  ? 

Foreman.  Guilty. 

Ocr.  ./ ihtArr.  Wbit  Goods  or  Chattels,  Lands  or  Tenements  > 

Foreman.  None,  to  our  Knowledge. 

CLr  of  the  Arr.  Then  hearken  to  your  Virdia,  as  the  Court  hath  re- 
ra7.  15  ^ Felony  whereof  he 

ftands  indicted  ; and  that  he  had  not  any  Goods  or  Chattels,  Lands  or 
Tenements  at  the  Time  of  the  Felony  committed,  or  at  any  Time  fince, 
to  your  Knowledge,  and  fo  you  fay  all. 


, D . , 44  ’ ‘lliivcu  sentence  ot  Death  : But  at  the  Intcrccflion  of 
the  Right  Honourable  the  Lord  Onflow,  his  Execution  was  refpited;  and 
he  continued  a 1 rifoner  in  the  New  Goal,  Southwark,  upwards  of  thirty 
Years,  and  there  died.  3 
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APPENDIX. 


NUMBER  I. 

The  Arraignement  of  Sir  Thomas  Wiat,  Knight,  at  Wcftminfter,  xiiii  Martii,  Anno  Primo 

Mar.  R.  1554*. 


THO  U an  Indicted,  Sit Thomas  Wiat , Knight,  forthat  thou, on  the 
14th  Dale  of  Februarie , diddeft,  zi  Bran  for  de,  in  the  Countie  of 
Mtddleftxe,  lcavie  VVarrc  again  If  our  Soveraigne  Ladie  and 
Queene,  her  Crowne  and  Dignitic  : How  laiefte  thouc  ? Art  thoue 
Guiltie,  or  No  ? 

Wiat.  My  Lordes,  if  I fhould  pteade  Guiltie,  fhoulde  I not  be  then 
excluded  afterwards  to  ufc  certaine  Thinges  that  I have  to  faie  ? 

Count.  Youe  fhall,  Mr.  Wiat,  have  Leave  to  faie  and  be  heard  what 
you  can. 

Wiat.  Then,  my  Lordes,  mufl  I confefs  Guiltie,  as  in  the’nd  Trouthe 
muft  enforce  me  to  faie  ? 

I muft  acknowledge  this  to  be  a juft  Plague  for  my  Sinncs,  which  I 
mofte  grevoflie  have  committed  againft  God,  who  hatn  fuffred  me  to  fall 
into  this  beaftlie  Brutifliencs,  and  horrible  Offence  of  Trealbn. 

And  loe  in  me  the  like,  and  as  l'uche,  who  attempted  like  Entcrprifc 
from  the  Beginning : For  perufe  the  Chrouicles  thorowe,  and  you  (hall 
read,  that  never  Rebellion  againfte  their  natural  Prince  and  Countrie, 
from  the  Beginning,  profperid : Htnric  the  Illlth  was  but  a Rebell,  for 
fo  muftc  I call  him  ; he  continewed  not  long,  but  at  the’nd  definite,  it 
fell  into  the  right  Lyne  againe  : and  the  Ufurpation  revenged  in  his 
Blodd  : For  the  Love  of  God,  all  youe  Gentlemen  that  be  here,  re- 
membre,  and  be  taughte  by  Examples  pafte,  as  alfo  by  thys  my  prefent 
Infclicitic,  and  moft  heynous  Offence. 

O moft  m'lferahle,  mifehevous,  and  beaftelie,  furious  Imagination  of 
mine:  For  I thought,  that  by  the  Marriadge  of  the  Prince  ol  Spain:, 
the  fecond  Parlon  of  this  Rcaime  fhould  have  bene  in  Daunger. 

And  I who  have  lived  a Freeman  borne,  fhould  together  with  my 
Cuntrie  have  bene  brought  to  Bondage  and  Servitude  by  Aliens  and 
Straungers  ; which  brutifhe  Bcaftlines  then  feemed  Reafon,  and  wrought 
fo  farr,  and  to  fuch  Effect,  as  it  lead  me  to  the  Ufe  and  Practice  of  this 
my  committed  Treafon  : But  nowc,  underftanding  the  great  Commo- 
ditic.  Honor,  and  Suretie,  which  this  Realmc  fliall  reccuve  by  this 
Mariadge,  if  it  fhall  pleafe  the  Quene  to  be  merciful)  unto  me,  thereis 
no  Man  living  that  fhall  more  truflelic  and  more  faithfuliie  ferve  her 
Highenes,  whatfoever  the  Quarrcll  be  : I ferved  the  Quene’s  Highenes 
agiir.iie  the  Duke  of  Northumberland: , as  my  Lord  of  Arundtll  can 
witnes  : My  Grandfaihcr  was  upon  the  Rackc  for  Her  Majcftics  Grand- 
father: My  Father  ferved  King  Henrie  the  Vlllth,  and  I ferved  him 
likewies  ; as  alfo  her  Grace's  Brother,  and  in  Witncfs  of  my  Blodd  loft 
in  the  Feildc,  I carie  a Mayme.  1 alledge  not  all  this,  either  to  Merit 
or  Advaunce,  for  by  this  bealtclic  Brutifhencs,  to  which  muft  miferablie 
I am  fallen  unto,  1 have  not  onelic  procured  my  ownc  Dcathc,  but  over- 
throwne  my  Houle  and  Name,  and  defaced  all  my  Father’s  Well-doings, 
if  ever  there  weare  any. 

I will  not  juftefie  my  fclf  in  any  thing,  neither  can  I alledge  any  Ex- 
cufe  of  my  Offences,  but  mofte  humblic  fubmit  my  fclf  to  the  Queue's 
Majcflie’s  Mercie  and  Pittie  ; 

Defiring  youe,  my  Lord  of  Sujfex,  and  youe  Mr.  Hajiings,  with  all 
the  re fte,  to  be  a Meane  to  the  Queue's  Highenes  for  Mercie  ; for  Pittie 
is  the  greatefte  Treafure  that  ever  God  gave  to  Man,  and  it  is  that  which 
he  fpeciallic  bathe  chofcn  to  himfelf,  which  if  her  Highenes  will  vouchc- 
faulf  on  me  her  Mercie  to  bcftnwe  it  on  him  who  fhal  he  mollc  gladd  to 
ferve  her  Highenes,  and  rcadieft  ro  die  in  her  Grace's  Caufc  : For  I 
prou-tt  before  the  Judge  of  all  Judges.  1 never  ment  Hurte  againft  her 
Highenes  Partbn. 

Tl>t  Quent’i  Attornye.  Mr.  Wiat , youe  have  great  Caufe  to  be  forie  and 
repentant c for  the  FauJte  wherby  voue  have  not  onelie  undone  yourfelf, 
but  alfo  Nombres  of  other  Gentlemen,  who  being  true  Men,  might 
have  ferved  their  Countrie  : Yet,  if  vou  had  gone  no  further,  it  might 
the  hatter  have  bene  borne  withall : Not  fo  contented,  you  procured  the 
Duke  of  Suffolk,  a Man  fone  trained  to  your  Purpofe,  and  his  two  Brc- 
therne  alfo,  by  which,  without  the  Queue's  Mercie,  youe  have  over- 
throwne  the  noble  Houfe  : Yet  not  fo  fhtied,  youe  attempted  the  fccond 
Paxfon  of  this  Rcaime,  who  fhould  have  bene  all  our  Comfortes, 
wherby  her  Honnor  is  brought  in  queftion  ; or  what  End  it  will  come 
unto,  God  knoweth,  and  this  arc  youe  the  Author  of. 

IViat.  Good  Mr.  Atiurnye,  as  1 will  not  in  any  thing  juftefie  my 
fclf,  fo  being  in  Decaie  to  much,  ovcrchardge  me  not  with  more  Mil- 
chief,  and  make  or  fhewc  to  be  that  L was  not : I ain  loathe  to  touche 
any  Man  opcnlic,  but  that  for  myne  cwne  Difchardgc,  1 am  driven  for 
to  do  : And  as  I have  given  in  Confeflion,  fo  I affirmc,  that  my  Lord  of 
Devinjhirt  fent  Sir  Edward*  Rogers  for  me  to  come  to  his  Houfe,  and 
when  I came,  he  brake  the  whoalc  Treafon  unto  me  j he  faid,  that  he 
himfelf  woulde  go,  and  I cannot  tell,  but  he  faid  he  wouldc  doe  many 
Things  : This  proves  1 was  not  the  furfte. 

The  fluent'  1 Solhcitor.  As  Mr.  Attumey  hathe  moved  youe,  that  is, 

• From  tbe  MS.  of  D.  Brrreten  Sour  elder,  late  of  MtnteJlj  in  Qloeefiirfbire,  9007-  3 


to  repent  your  Ofience,  fo  I,  for  my  Parte,  wifhe  youe  the  fame  : But 
what  ment  you  furfte,  when  you  rofe,  to  write  to  my  Ladie  Elizabetht's 
Grace,  that  flie  fhould  remove  further  from  the  Quene,  and  after  that 
my  Lord  of  Norfelcie’s  Men  fledd  from  him  at  Rtcbtjlrr  Bridge  lo  youe, 
as  a joyful  Ncwrs  you  fent  to  my  Ladie  Elizabeth:  of  youre  good  Succcs, 
and  fhc  againe  fent  youe  Thanckcs  : Is  not  this  truer 
Wiat.  What  I have  written,  I confes,  and  ic  is  trewe. 

Tbe  MajUr  of  the  Horfe's  ghejlion.  Mr.  IViat,  weare  not  tbies  youre 
Wordes,  and  in  thefe  Termes,  when  Mr.  Cornwallis  and  I wear-  fent 
unto  youe  from  the  Quene,  youe  anlwcared  us.  That  the  Quene  fhould 
goc  to  the  Toure,  and  youe  to  have  her  Parfon  with  the  1 owrc  in 
keping,  alfo  the  Treafure,  and  futche  of  the  Councellors  as  you  would 
require  ; for  youe  faid  youe  had  rather  be  trufled  than  trufte. 

Solhcitor.  This  fhal  be  ever  called  Wiat's  Rebellion,  as  the  Rebellion 
of  Watt  Titer  was  called  Wat  Tiler’s. 

Attorney.  Mr.  Wiat,  weare  youe  not  privie  howc  the  Quene  fhould 
have  bene  flaine,  as  fhc  did  walke  f I do  not  burden  youe  to  confent  to 
this  ; for  thus  muchc  mufle  I faie,  youe  mifliked  it. 

Wiat.  Mr.  Attorney,  1 furfte  opened  this,  coming  to  my  Remcm- 
braunce  when  I heard  William  Thcmai  would  have  flaine  himfclfe,  for  it 
was  his  Devife;  and  he  brake  in  this  wics  to  Sir  Nicholas  Arnold: , Yf 
the  Quene  weare  killed,  quothe  he,  all  weare  well,  and  thereis  not  fo  file 
a Man  to  doe  it  as  John  Fitvwilliams.  Sir  Nicholas  ArnoLle  touldc  it  Sir 
James  Crcftes,  and  he  touldc  it  John  FitvwHliams,  and  John  Fitzwilliamt 
lould  it  me,  and  thus  at  the  4th  Hande  I hcardc  it.  Then  made  I 
a Cudgell  with  a whoalc  Brent  in  it,  with  a whoalc  Iron  and  haulf  a 

Yard  of in  it,  and  fought  John  Fitzwiilir.ini  a whoalc  Dale,  and 

could  not  finde  him.  The  next  Daie,  I fent  the  Cudgell  by  my  Man, 
and  badd  him  bobh  him  well,  for  the  Knave  is  but  a Spie,  and  to  utter 
it  he  durft  not,  and  therefore  be  boulde  to  beate  him  : Thus  my  Man 
carried  the  Cudgell  thre  Daics,  to  have  beaten  him  : By  this  it  imiic  ap- 
pere,  how  muche  I abhorred  that  Practife. 

Then  was  the  Letter  fhewed  which  he  wroate  to  the  Duke  of  SuffAk, 
Mr.  Wiat  being  then  in  Southewarke , that  he  fhould  mete  him  at  Kingjlon- 
Bridge,  and  fo  to  go. to  London  with  him,  althoughe  he  came  with  the 
ffewer  Coinpanyc.  Wiat  at  the  furfte  remembred  no  fuch  Letter;  but 
when  it  was  fhewed  him,  he  con  felled  his  Handc. 

It  was  demandid  of  him,  what  he  ment  to  write  to  my  Ladie  Eliza- 
bethe  ; and  after  his  Pardon  offred,  to  refufe  alfo  the  Bountifulnes  of  the 
Quene  to  my  Ladie  Eiizubetbc’s  Grace,  among  other  thinges  befide 
recited. 

Wiat.  My  Lords,  as  my  Faultc  is  mofte  vile  and  heynous,  for  the 
which  I afkc  God  Mercie,  and  next  him  my  Soveraigne  Ladie  and 
Quene,  whom  I mollc  grevouflie  have  offendid,  appealing  whoalie  to  her 
Mercie,  without  which  i cannot  cballendge  any  things  fithence  my  Of- 
fence committed.  I have  ferved  her  Highenes  in  fuchc  forte  and  degree 
as  I either  coulde  or  am  hablc ; for  1 have  uttred  what  I knowe  in  all 
thinges,  whereby  I might  deliver  her  Highenes  from  futche  after  Pcrill 
as  the  Concealemcnt  of  Traitors  or  Treafon  might  prejudice  or  hurte  : 
l have  done  this  for  her  Highenes  Suretie,  as  I am  bounds  rhenmto  by 
Dutve  and  T ruthc,  which  trulie  I have  declared  ; for  I thinkc  and  cer- 
taiulic  bclcvr,  fhc  is  as  carefull  over  this  Realm?  as  of  that  h<  r vhefeft 
Jewell ; I mufle  confes  that  of  all  the  Services  I have  bene  in,  chcr  was 
never  a more  defperat  Journic  taken  in  hande,  and  to  the’nd  continewed 
mofte  dcfpcrallic.  And  wheras  it  was  afkcd  whic  I reiufcil  the  Quehe's 
Highenes  Pardon  offrcil,  untnppic  Man,  whar  fhall  I faie? 

When  I was  once  entred  in  that  devillifhc  Defperatncs,  ther  was  no 
waie  but  to  wade  throughe  with  it  that  I had  taken  in  hande  ; for  I 
thoughte  others  had  bene  as  forwarde  as  I my  fclfe ; and  following  the 
Enterprizc,  ufed  all  polEbell  meancs  that  might  endure  the  fame,  as 
writing  to  my  Ladie  Elizabeth* , and  making  the  Proclamation  in  Southe- 
tuarke.  Well,  ther  refteth  nowe  in  the  Quer.c’s  Highenes,  either  of 
Juflicc  by  Death,  which  jufHie  I have  deferved  with  Watt  Tiler,  to  make 
me  an  open  Example  to  the  Worlde’s  Ende;  or  ells  of  her  Mercie  to 
Cave  me,  and  ufe  my  Service  in  fuche  forte  as  her  Highenes  thinckes  me 
mete  and  hablc  to  doc:  And  albeit  that  her  Grace  hath  this  my  Requrfte 
in  Writing,  yet  1 mofte  humblic  befeke  you  to  be  a meancs  to  the 
Quene’s  Highenes  for  her  Mercie  and  Pittie,  which  is  my  Jaftc  Hoape 
and  onclic  Refuge  : And  I befeke  God  that  the  Queue  maic  be  fo  merci- 
full  untome,  as  I meap.e  to  ferve  her  Majeflie  fkithefu; lie  and  trulie. 
God’s  Will  be  done  on  me.  Y f ther  be  but  two  true  Men,  I wil  be 
the  one  to  die  at  her  Grace’s  Foote  : And  fo  endid. 

The  Lordcspromeled  to  be  a meanes  for  him  : His  Countenaunce  was 
dole-full,  and  Tcares  gufbt-d  oute  continuallie. 

He  was  afterwards  executed. 
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VV  ynd,  and  down  the  back  Zairds  or  the  Canengeit,  and  to  the  faid 
tries  Lodging;  and  a>  yai  pail  the  Queues  Guardi  berore  fpecifyit,  futn 
oemmells  fpeirit  at  yamcquha  yat  war,  and  yai  anfwerit,  vai  war  Friends 
of  my  L.  RotbwriU ; and  a Is  fpeirit  quhat  Crak  yat  was,  aiid  yai  anfwerit 
yai  knew  not ; and  yat  the  Sentinels  Did  them,  if  vai  were  Scrvandisof 
my  L.  BothweiU,  to  gang  yair  Way. 

My  Lord  come  into  his  LuJgcing,  and  immediately  calJU  for  ane  Drink, 
and  tuk  off  his  Cloathes  incontinent,  and  zeid  to  his  Bed,  and  tarrict  in 
his  Bed  about  Half  an  Hour,  qulicn  Mr.  George  Hasket  come  to  the  Zet 
and  knocks,  and  defired  to  be  in  ; and  quhan  he  came  in,  he  appeared  to 
be  maneerm  fcffray,  and  was  black  as  any  Pile,  and  not  ane  Word  to 
Sk'  M;  Lord I enqmrir,  Quhat  is  the  Matter,  Man  ? And  heantwerit, 
J he  Kingis  Houle  is  blawn  up,  and  I trow  the  King  be  flavn.  And  mv 
Lord  cryct,  Ky,  Treafoun  ! And  yan  he  rajfe  and  pu  on  hisClaiths.  And 
yaretter  the  tile  Huntley  and  mony  came  in  to  iny  Lord,  and  yai  zeid  into 
the  Quenes  Houfe.  1 

Item.  Deponis,  Yat  upon  the  riixt  Nicht  efter,  my  Lord  defyrit  vis  De- 
ponar,  Pat  Jfilfin , Georde  Dalgleijh,  the  Laird  of  Qrmejhune,  and  Hsb  Or- 
mejlenate,  John  Hepburn,  and  zou ng  Tall,,  to  keip  lhair  Tongues  cloifs 
and  yai  luld  nevir  want  fa  iang  as  he  had,  and  yat  he  fuld  tend  the  De- 
ponar  and  Pat  JVHjon  to  the  Armitage,  and  yat  yai  fuld  be  boneftly  fuf- 
tainit.  And  being  inquirit,  Gif  this  Deporur,  at  my  Lord  Betlnvell,  De- 
rocht  anc  fyi'e  Lunt  of  any  of  the  Suddanis : And  anlwcrit,  Yat  he 
did  the  fame,  and  gat  a Piece  of  fine  Lunt  of  half  a Faddome,  or  yareby,. 
Ira  ane  ot  the  Suddartis,  quhais  Name  he  knawis  not,  and  dcliverit  to 
Johne  H.pburne  of  Bolieune , upon  Saturday  before  the  Kingis  Slaughter. 

/pud  Edinburgum,  3 Julii,  Ja.  Dm.  1567.  in  fr.fMin  D.min.rum 
Secret!  Concilii. 


The  Examinations  and  Depoftims  of  William  Powrie,  George  Da'gleifli,  folin  Hay  younger  of 
Talo,  and  John  Hepburn  of  Bowton,  concerning  the  Murder  of  the  King,  ^ tteen  Mary, Huf- 
band ; ■with  their  Trial  and  Sentence : As  atfo,  the  Declaration  of  Nicolas  Hubert,  a French- 
man,  commonly  called  Paris,  in  relation  to  that  Murder , and  other  Matters  * ; 

Wbo  were  all  executed  for  the  faid  Murder. 

The  Depofitions  of  JVUilam  Powrie. 

Afud  Edinburgum,  23  Junii,  Ann,  Dam.  156  7,  in  prrfentia  Daminorum 
Seereti  Concilii. 

WIr.LtAM  Pov.'rif,  borne  in  Kinfmunir,  Senator  to  the  Erie  of 
BcthweJ,  deponis.  That  ye  fain  Day  the  King  wes  (lane  at 
Night,  rhe  Erie  Boitlmill,  nccumpanyt  with  'James  Ormijlounc 
of  yat  Ilk,  Hob  Ormficune  his  Fa  tier  Bruthcr,  John  Hepburne  of  Ballot! , 
and  Jebnr  Hay  zouogcr,  zcitl  togidder  to  an  Counfcle  in  ye  nether  Hill  of 
ye  And  Erie  Bcthuielh  Ludgeing  in  ye  Abbay,  about  four  Houris  Eftir- 
rone,  or  yairby,  and  remanit  yairiu  Twa  Houris,  or  yairby;  quhat  yai 
dij  or  faid,  he  knawis  not. 

hem.  Deponis,  Yat  Jehu  Hepburne  of  Bolton,  at  Ten  Houres  at  Evin, 
commandit  the  Dcponar  and  Pat  IPilJbune  to  tak  up  ane  Carriage  of  twa 
Mjilb  and  ane  Ironk,  and  ye  vthir  an  leddirin  Mail,  quhilks  werelyand 
in  the  faid  ncthir  Hall,  quhilks  the  Dcponar  and  the  faid  Pat  put  on  and 
chargit  upon  twa  Horfes  of  my  Lordis,  the  ane  being  his  fown  Horfc,  and 
carriit  the  Anne  to  the  Zet  of  the  knteras  of  the  Black  Friers,  and  yare  laid 
the  fame  down,  quhair  the  Erie  BotlAvell,  acumpanit  with  Robert  Ormefi 
toim  and  Pari;,  called  Punch  Paris,  and  vtheris  twa  quhilks  had  Cloakes 
about  yate  Faces,  met  the  faidis  Dcponar  and  Pat  IVHfiun.  And  vat 
zoo ng  Tallo,  the  Lard  of  Orme/hune,  and  John  Hepburne  of  Boltoun , wes 
aw.nt.inJ  vpon  yc  Dcponar  and  Pat  IFilJcun,  within  the  faid  Zet;  and 
yat  yare  the  faidis  tbre  Pcrfouns  within  the  laid  Zet,  rcllauit  the  faids  twa 
Charges,  quhilks  the  Dcponar  knew  to  be  Pulder,  becaufe  the  fame  wes 
in  fundry  Polks  within  the  faid  Mail  and  Tronk;  and  ye  Dcponar  and 
faid  Pat  IVUfbun  helpt  yame  in  with  the  fame ; and  the  Powder  being 
taken  from  yame,  the  faid  Jobne  Hepburne  of  Bolton  fent  this  Deponar  for 
Candell,  ar.J  yat  he  toft  fix  Halpenny  Candell  fra  Georde  Burnis  Wife  in 
the  Cowgale,  and  deiiverit  to  the  faid  Johnne  : And  yat  ye  faids  Pcrfouns 
Rcflavans  of  the  Powder,  had  ane  Towel  with  them,  with  vr.c  littii  licht 
Candell;  and  the  (aids  Pcrfouns  within  the  faid  Zet  oppynic  the  Tronk 
and  Mail,  and  tuck  out  the  Polks  with  the  Powder:  And  eyerie  ane  of 
yame  tuck  yanc  upon  his  Back,  or  under  his  Ann,  and  carryit  the  fame 
awav  to  the  Buck-wail  of  thcZaird  yat  is  next  the  Trees,  and  yair  the 
faid  Laird  of  0/  mejhune,  Johnne  Hepburne  of  Bo, term,  and  zoung  Tallo, 
rciravit  the  Pulder  fra  yame,  and  wald  fuffer  the  Dcponar  and  his  Mar- 
row to  pafs  na  furdar.  And  quhen  the  Dcponar  and  his  Marrow  came 
bak  againc  to  the  faid  Frier  Zet,  the  twa  Hotfs  that  carryed  the  LidMaill 
and  Tronk  .wat  away,  and  zit  yay  carryit  the  faids  Mail  and  Tronk  again 
to  the  Abbay,  and  as  yay  came  up  the  Black  Frier  Wind,  the  Quenes 
Grace  was  gangand  before  yame  with  licht  Torches  : And  yat  the  De- 
ponar  and  his  Marrow  being  cumin  to  the  faid  Erles  Ludging  in  the  Ab- 
bay, thai  tarryit  yare  ane  Hour  or  mair,  and  yan  the  faid  Ede  came  in, 
and  immediaiely  tuk  affhis  Clnythes  yat  wer  on,  viz.  a Paii  of  blak  Vel- 
vet Hoife,  truilit  with  Silver,  and  ane  Doublet  of  Satin  of  the  fame  Maner, 
and  put  on  ane  vthir  Pair  of  black  Hoife,  and  ane  Doublet  of  Canwes,  and 
tuk  his  fide  ridcing  Cloak  about  him,  and  incontinent  paffc  furth.  and  ac- 
cumpanyt  with  Fttnih  Paris,  the  Dcponar,  Georde  Dalgleijh  and  Put  IVn- 
f-.ttn , and  came  down  the  Turnpike,  am)  alang  the  Back-wall  of  the 
Queues  Garden,  quhill  yai  came  to  the  Back  of  the  Cunzie-houfe,  and 
the  Back  of  the  Stabillis,  while  thay  came  to  the  Cannongate.  And  d;- 
ponis,  Yat  as  yai  came  by  the  Gait  of  the  Quenes  South  Garden,  the 
twa  Sentincllis  yat  ftude  at  the  Zet  yat  gangis  to  the  utter  Cloifs,  fpeirit 
at  ynmr,  Quha  is  yat  ? and  yai  anfwerit,  Friends.  The  Centincl  fpeirit, 

Quhat  Friends?  and  yai  anfwerit,  My  Lord  Bothvjtlh  Friends. 

Item.  Deponis,  Yat  yai  come  up  the  Canengate , and  to  the  nether 
Bow,  arid  A ml  and  the  Bow  (leikand,  Pat  JVHjn  cryet  to  John  Galloway, 
and  dclirit  him  to  opin  the  Port  to  Friends  of  my  Lord  Bothwtll,  quha 
came  and  oppynit  the  Port,  and  yai  entcrit,  and  zeid  up  aboue  Bajjyntina 
Houfe  on  the  South-fide  of  the  Way,  and  knockit  at  ane  Staire,  and  callit 
for  the  Laird  of  OrmrJIane,  and  Robert  UrmeJIane,  and  nane  anfwerit  yame, 
and  yai  yan  flippit  down  ane  Cloifs  beneilh  the  Frier  Wynd,  and  come 
to  the  Zet  at  the  Black  Friers,  and  enterit  in  at  yat  Zcr,  and  zeid  quhill 
yay  come  to  the  Back-wall  and  Dyke,  quhaire  the  Dcponar  and  Pet  Ilrtl- 
fbn  left  the  vtheris  Pcrfouns  before  exprymit,  with  the  PowJer  as  laid  is, 
and  yaire  the  Erie  Bothweille  pall  in  over  the  Dyke,  and  bad  the  Dcponar, 

Pat  IViljan,  and  Georde  Dalghijh  tarry  Hill  yaire  while  he  come  backwart  to 
them.  And  furder  deponis,  Yat  yai  tariit  yare  Half  an  Houre,  and  hard 
never  Din  of  any  Thing,  quhill  at  iaft  my  Lord,  accompanyit  with  zoung 
Tallo,  and  Johnne  Hepbt.rne  of  Bdtoune,  come  to  the  Dcponar,  and  vtheris 
a Pcrfons  being  with  him,  and  evin  as  my  Lord  and  thir  Twa  comes  to 


Jj/'Illtam  Powrie  re-examined,  deponis,  Yat  the  Can  a go  of  the  Tronic 
and  Mail  contcnit  iu  his  former  Dcpolitioun,  were  carrved  by  bint 
and  Pat  IViljone,  upon  ane  gray  Horfs  yat  pertained  to  Herman,  Paoe  to  my 
Lord,  at  twa  fundry  Tymcs,  and  war  carryed  and  eonveyit  by  yaim  into 
the  Place  container  in  his  former  Dcpofit,  slid  yat  at  the  Frier  Wynd  Fute 
yis  Deponar  faid  to  Pat  l ft II fin , at  the  conveying  of  the  lull  Carriage,  thir 
Herds,  jeiu,  Pali,  quhattin  ane  Gait  is  yis  wc  are  gangand?  I trow  it 
be  not  gude.  And  lie  anfwerit,  l trow  it  be  notgude;  but  wcill,  luld 
zour  Tongue. 

hem.  Deponis,  Qu ban  the  Deponar  anJ  Pat  IPtUfin  come  to  the  Frier 
/ct  with  the  lail  Convoy,  and  laid  the  fame  down,  Robert  Ormelloune 
come  furth,  and  faid  thir  Words  : This  is  not  gude  like,  I trow  this 
Purpois  will  not  come  to  this  Nychr,  I will  in  and  fe  quhat  yai  are  doing 
hem.  Yareftir  quhen  the  Powldcr  and  Greaith  wa<  carryed  inwarr  the 
Deponar  t .rryand  at  the  Dyke,  the  Laird  of  Ormjhun  of  yat  Ilk  came 
again,  and  laid  to  John  Ifpburne  and  young  Tallo,  thir  VV'ortis  (Paris 
Frenchman  being  witn  him)  fie  God  it  is  fair  in  Field,  cum  of  it  ouhac 
will, 'and  bade  the  Dcponar  and  Put  JVsIJon  gang  their  Way;  and  at  the 
fame  tvme  yat  yc  Deponar  and  Pat  IVtlfin  laid  down  the  'lull  Canape  at 
the  faid  brier  Gait,  the  E.  Bsthweill  came  unto  thame  utwith  the  Frier 
Zet,  accumpanyit  with  Thre  more,  quhilks  had  yare  Cloaks,  and  Mulis 
upon  yair  Feet. 

Item.  Deponis,  Yat  the  faidis  Johnne  H.phurnt  of  Boltone,  upon  Satur- 
dayxx  Evin  befoir  the  Kingis  Slaughter,  brought  the  Mail  and  Tronk 
quhairin  the  Powlder  wa«,  to  thcE.  of  Bothwiles  Ludgeinj,  and  laid  in  the 
lame  in  the  nether  Hail : And  the  Deponar  dedans,  Yat  at  the  lalfc 
Horfe  Cariage  he  bare  up  ane  toome  Pouldcr  Barr.l  to  the  fame  Place  yai 
carriet  the  Pulder,  and  yat  he  will  not  how  nor  be  quhome  the  fame 
came  in  the  Erie  Botl.-weils  Ludging  in  the  Abby. 

fern.  Deponis,  Yat  upon  the  Morn  efnr  the  Kingis  Slauchter  viz. 
Motion  day,  Jcbne  FLpburn:  of  Boltoun  gat  ane  gray  Horfe,  Mr.  yblng  of 
Tallo  ane  broun  Horfs  fra  my  L.  Biihwc.il.  * 

Item.  Inquirit  gyf  IFidium  Gedda  Depoiition,  bein'*  red  to  the  Deno- 
nar,  was  trew ; declaim  the  fame  was  all  trew,  except  the  Deponar  re- 
members not  quhidder  he  bad  and  counfulit  this  Gediks  no:  to  be 

on  the  Grit  yat  Nycht  or  not. 

This  is  tht  trew  Copy  of  the  Derfbkm  of  the  faid  K,W«eh,  maid 
in  rrelcnce  of  the  Lords  of  hecrcit  Counfall,  concordanJ  and  a^ricand 
Office  of  Joaiciaty.  colf.tionat 
f.S!r  7,hn  BdUnden  of Auchnotne,  Clerk  of  our  doueranc  Lordis 
Julticiane,  witneffing  my  Sign  and  Subfcription  manual. 

Jeannes  Belltnden , CUritus  JeJlidari «. 
The  Depofition  of  George  Dalgteijh. 

Apud  Edinburgum,  26  Junii,  Ann.  Dom.  1567,  prefentilu,  comitibus  de 
Mortoun  O Athol,  prefo/tto  de  Dundee,  id  dom, no  de  Grange. 
QEerge  Dalgleijt,  Seruande  in  the  Chalmcr  to  the  Erie  BatbwelL  of  the 
Aigeof  27  Zeir.s,  or  yare  by,  idc.  Deponis,  Yat  yc  Sunday  the  Kimr 
was  flayne  at  Nycht  the  E.  Bithweil,  accumpanyit  with  the  Luird  of 
Ormejhune  of  yat  Ilk,  Hob  Omtejhune , his  Fader  Bruthcr,  John  Hepburne 
TtiSiSthe  btft  ^ ^^ccountef  the  Murder  of  King  ^ ever  publifUcd,  aod 

x of 


the  Deponar  and  his  Marowis  at  the  Dyke,  thai  hurJ  the  Crack,  and  thai 
palt  away  togidder  out  at  the  Frier  Zet,  and  linderit  quhen  yai  came  to 
the  Gewgait , Pairt  up  the  Blackfrier  Wynd,  and  Pairt  up  the  Cloifs 
which  is  under  theEndmyllis  Well,  and  met  not  quhill  yai  came  to  the 
End  of  the  Bow,  and  zeid  down  ane  Cloifs  on  the  North- fide  of  the  Gait, 
t*>  hnif  loppin  the  Wall  of  Leith  Wynd,  and  yair  my  Lord  thoucht  it 
over  hcich,  and  came  again  aback  to  the  Port,  and  caufed  cry  upon  John 
Galltway , and  {aid  yai  war  Friends  of  my  Lord  Botbwilis.  And  John 
Galloway  rufe  and  let  them  furth,  and  fync  yai  paft  down  St.  Mm f t 
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of  Beltane , Johnne  Huy  of  S tallo  zounger,  war  togiddcr  in  the  nether  Hull 
of  the  faii  Erls  Lodging  in  the  Abby,  about  Four  Haures  in  the  Efiir- 
none,  and  remained  yarein  ane  Hour  and  a Half,  and  quhat  yai  did  ktuw- 
not,  be  rdibun  the  Deponar  remainit  for  die  mailt  Fart  in  my  Lords 
Chalmer. 

him.  Deponis,  Yat  my  Lord  his  Maiftcr  came  to  his  Chaimcr  about 
12  Hours  at  Evin,  or  yareby,  and  tukc  of  his  Clayths,  and  chinsir  his 
Hois  and  Doublet,  vz.  ane  Pair  of  Hoifs  (locket  with  black  YVelvct, 
pafcmcntil  with  Silver,  and  ane  Doublett  of  black  Satinof  the  fame  Mancr, 
and  put  on  ane  vrher  Pair  of  black  Hoifs,  and  ane  Canwcs  Doublet  white, 
and  tukr-  nis  fide  riding  Cloak  about  him,  of  lad  Ingiifts  Claiyh,  callit  the 
new  Colour.  And  incontinent  the  Erie,  French  Paris,  IViliiam  Penury 
Seruitor  and  Porter  to  the  faid  Eric,  Pr.it  tVilfoun . ar.d  the  Deponar,  zeid 
down  the  Turnepyke  altogiddcr,  and  endlong  the  Bak  of  the  Quenes 
Garden,  quhill  yow  cum  to  the  Bak  of  the  Cunzic  Houle,  and  the  Bak 
of  the  Stabillis,  quhill  zow  come  to  the  Cannogate  forcanent  the  Abbay 
Zct.  And  depones.  As  yay  came  by  the  Entry  of  the  Quenes  South 
Garden,  ane  of  the  Sentinels  yat  ftude  at  the  Zct  yat  gangis  to  the  utter 
Cloifs,  fpcirit  at  tharae,  Quhais  that  ? Yai  anfwerit,  Friends.  Quhat 
Friends?  Friends  to  my  Lord  Bothwell. 

Item.  Deponis,  Yai  came  up  the  Can-gait  to  the  Nethir  Bow,  quhilk 
wes  llcikit,  and  yat  PattWillfm  cryit  to  John  Galloway,  and  bid  him  come 
down  and  oppin  the  Port  and  let  yamc  in,  and  yat  yai  tarriet  ane  gude 
Quhile  or  Galloway  came  down  to  let  yame  in,  and  fpeirit  at  yamc, 
Quhat  did  yow  out  of  y air  Beds  yat  Time  of  Night  r andeftir  yay  enteric 
within  the  Porte,  yay  zeid  up  aboue  Baffyntincs  Houle  on  the  South  fide 
of  the  Gait,  and  knockit  at  ane  Dur  bencth  the  Swordflippers,  and  callit  j 
for  the  Lard  of  Ormejhiunts,  and  one  within  anfwerit,  he  was  not  yare; 
and  yai  paffit  down  a Cloifs  bencth  Frier  Wynd,  and  enterit  in  at  the  Zet 
of  the  Black  Friers,  quhil  thay  come  to  the  Bak  Wall  and  Dyke  of  the 
Town  Wall,  quhair  my  Lord  and  Paris  pall  in  over  the  Wall, *and  coni- 
mandit  ye  Deponar,  IViliiam  Powry  and  Putt  IVUtfoun,  to  remaync  flill 
quhill  yai  came  till  yamc,  and  quhatevir  yay  hard  or  law,  not  to  flur  or  de- 
part quhill  hecamagaine:  And  yatyis  Deponar  and  theuthcrTwa  tarreit 
y»r  Half  an  Hour  or  yareby,  and  in  the  meyn  time  hard  no  Din  of  any 
Thing,  quhill  at  laft  mv  Lord,  accumpanyit  with  John  Hay  zounger  of  1 
Tallo , Johne  Hepburne  of  Bolton,  come  to  the  Deponar,  and  vthcris  Twa, 
and  even  as  my  Lord  and  yay  Twa  came  to  the  Deponar  and  his  Com- 
pany, yay  hard  the  Crack,  and  pall  all  away  tosiddir  out  at  the  Frier 
Zct,  and  funderit  in  the  Cowgrit.  Nly  Lota,  Jolonne  Hepburne,  and  Pur 
IVtlftmne,  IViliiam  Powrie  and  the  Deponar  zeid  up  anc  W ynd  be-eft  the 
Frier  Wynd,  and  credit  the  Hiegait  at  the  Nether  Bow,  to  haiflopin  the 
Wall  at  Leith  Wynd,  hot  thai  thochtthe  Wall  over  hich,  and  cams  agane 
to  the  Port ; and  my  Lord  cauffit  cry  upone  Johne  Galloway,  and  faid, 
Yay  were  Scrvsnds  of  my  Lord  Botbweill-,  and  yat  he  rufe  and  oppynit 
the  Wickit,  quhaitwesyat  rufe,  ignorat : And  fyne  yay  paflit  down  St. 
Mary  Wynd,  and  down  the  Back  of  the  Cannyrjtit,  and  to  the  faid  Erics 
Ludging,  and  enterit  be  the  fame  Tumpicke  yat  yai  cam  forth  at.  And 
as  yai  paliit  by  the  Queues  Gardens,  anc  of  the  Sentinels  fpeirit,  Quha 
yay  war?  And  yai  anfwerit,  Yai  war  Friends  of  my  Lord  Btt'notiU.  And 
fo  foon  as  my  Lord  came  in  his  Ludgeing  he  cryit  for  ane  Drink,  and  in- 
continent yareftir  tuke  off  his  Claythcs  and  zeid  to  his  Bed,  and  lay  be 
the  Space  of  Half  ane  Hour  or  yareby  ; and  yat  Mr.  George  Hacbet  came 
to  the  Chalmer  about  Half  ane  Hour  eftir  my  Lord  lay  down.  Quhan  he 
cam'  in,  he  upper  it  to  be  very  effravit,  and  my  Lord  fpeirit,  Quhat  is  the 
Matter,  Man  r And  he  anfwerit,  Yat  he  heard  at  the  Kirk  of  Field 
like  th  Sc  hot  of  ane  Cannoun,  and,  as  I hear  fay,  the  Kingis  Houfe  is 
blawin  up,  and  1 trow  the  King  be  llayne.  And  incontinent  my  Lord 
raife  and  pat  on  his  Claytbs,  that  is  to  fay.  the  fame  Hoifs  and  Doublet 
yat  he  had  on  upon  Sunday,  quhilks  wer  Peffemcnts  with  Siluer,  and  fa 
fone  as  my  Lordis  Clayths  was  on,  hedepartit  furth  of  the  Chaltncr,  and 
the  Deponar  remanit  {till  in  the  Chaimcr. 

This  is  the  trew  Copy  of  the  Depofitione  of  the  faid  George  Dolgleijh, 
maid  in  Prefence  of  the  Lordis  before  expremit,  concordand  and 
agrccand  with  the  Principal!  remayning  at  the  Office  of  Julliciarie, 
collationat  by  me  Sir  John  Bcllendcn,  Knight,  Clerk  ofourSoveraigne 
Lordis  Judiciary,  witneffingmy  Signe  and  Subfcripticun  manual. 

Joannes  Bellenden,  Clericus  JuJliciaria:. 

The  Depofition  of  John  Hay  younger  of  Taft. 

Jpud  Edinburgum  13  die  mtnfts  Septcmbris,  An.  Dom.  1567,  in  Pre- 
fence  of  my  Lord  Regent,  the  Fries  of  Morton  and  Athol,  the  Lairds  of 
Lochlevin  and  Pctarow,  Mr.  James  Magyll,  and  the  Jujhee  Clerk. 

TH  E quhilk  Day,  John  Hay  zounger  of  Tallo  being  examinit  anent 
the  Kingis  Graces  Murther,  grantit  and  confeflit  himfclf  culpable 
yareof,  and  as  hr  wald  anfwcr  before  God,  deponit  and  dcclarit  the  Erie 
Bctkwele  his  Matters  Pairt  of  the  fame,  fa  far  as  the  Deponar  knew,  in 
Manner  following,  that  is  to  fay.  That  upon  the  7 Day  of  Februar  laft 
bypaft,  before  the  Kingis  Murther,  th’Erle  Botlnveil,  within  his  Chal- 
mer in  his  Ludging  in  the  Abbay  of  Halyrudhous,  fchew  to  the  Deponar 
the  Purpofe  of  the  Kingis  Murther,  foyand  thir  Words  or  liclike,  Johne, 
this  is  the  Mater,  the  Kingis  Deftruitioun  is  devyfit,  and  I mon  reveill 
it  unto  yc,  for  an  I put  not  him  down,  I can  not  ha  if  an  Lyfe  in  Scot- 
land, he  will  be  my  DeftruQion,  and  I reveill  this  to  the  as  to  my  Friend, 
and  gyf  zow  reveill  it  again,  it  will  be  my  DeftruCtion,  and  I fall  feik  yi 
Life  firft : And  yarwith  he  gave  the  Deponar  alfo  diverfe  Admonitions, 
and  alfo  fair  Promifcs  to  keip  the  Mater  fccret,  and  to  take  Part  with  him 
in  the  Kingis  Slaughter,  as  he  had  deviltt ; and  yat  vareafter  at  Evin,  in 
the  Prefence  of  John  Hepburn  callit  of  Bolton , the  laid  Erie  proponit  the 
fomyn  Matter  to  the  Deponar,  quhilk  John  Hepburn  was  on  the  Counfail 
yairof  of  before.  And  th’Erle  Bothwell  faid  to  the  Deponar,  I have  de- 
vifit  it  in  this  Manner,  and  ye  fall  do  the  fame,  that  is  to  fay.  He  faid  in 
Prefence  o (James  Ormijloun  of  yat  Ilk,  and  the  faid  John  Hepburn,  thir 
Words,  The  Pulder  mon  be  laid  in  the  Houfe  under  the  Kingis  Chalmer, 
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quhaiie  the  Queene  lulu  lye,  in  an  Buri?,  gyf  it  may  be  goltin  within  the 
B-inil,  and  the  fame  Barr  il  fall  haif  an  Hoii’l  at  the  nether  End  yareof 
and  an  Trc  holit  and  howkit  like  un  Troch  put  to  the  Halil  w the  Ban  ri, 
and  an  Lulit  yarciipon,  quhilk  fall  be  fyrit  at  the  far  End,  and  the  um'vrii 
End  laid  in  the  Hoill  of  the  Barril  in  the  Pulder*  And  this  Porpos  faid 
half  bene  put  in  Execution  upon  the  Saturdtiy  at  N ight,  and  the  Matter 
fay H it  yat  Night,  hecausall  Thingis  were  not  in  Rcddyncs  yairfor. 

Item.  Deponit,  Yat  upon  Sunday  yareftcr,  about  thre  or  four  Houres 
Afternone,  in  th’Erle  Botbwells  nedder  Houfe  in  the  Abba  ye,  the  faid 
Erie*  John  Hrpbum  of  Bolton,  and  the  Deponar,  devyfit  yat  my  Lord 
fuldgangup  to  the  faid  Laird  of  Ormijion' s Chalmer  (like  as  he  did)  fua 
fone  as  it  was  mirk,  and  yat  yare  pail  with  my  Lord,  quyet  on  Fute, 
John  Hepburn  of  Bolton,  the  Deponar,  and  Adt  Murray  met  yame,  and 
i’um  utheris  quham  the  Deponar  remembers  not,  at  the  laid  Laird  of  U>  - 
mijhns  Stairefutc  of  his  Chaimcr,  above  the  Bow,  on  in-  ■ -SyJcof 
the  Gait,  and  yat  my  Lord  commandit  the  faid  Adt  and  utheris  to  pafs  to 
Mr.  Job  Spcnjis,  and  remaync  yare  quhill  he  came  to  yamc ; and  yat  ray 
Lord,  John  Hrpbum  of  Belt  n,  and  the  Deponar,  enterit  in  the  faid  Laird 
of  Ormtjhns  Chalmer,  quhair  yay  fand  the  faid  Lard,  and  Hob  0 tnijlon 
his  Fader  Bruthir,  and  an  Bruthcr  of  the  Lards;  quhais  Name  the  De- 
ponar knaws  not,  and  was  put  to  the  Dur:  and  yai  r yai  confuilit  quhat 
Gait  vai  fold  gang  to  the  Kingis  Houfe,  becaus  yai  had  not  tanc  purpois 
yairupon  of  before  : And  fyne  ysi  zeid  all  down  togydder  to  the  Black 
Freir  Z-.it,  and  yc  faid  Lard  of  Ormifhn  zeid  in  throw  the  awl  i H iwlis 
and  Wallis,  and  pall  and  opynitt  the  faid  Freir  Zet  10  my  Lord,  the  Ds- 
ponar,  and  the  rell  fore  faid.  And  yat  my  Lord  and  the  Deponar  zeid  up 
and  down  the  Kenugate,  quhile  JVsllt  Pewry  and  Pate  H'illfn  biochc  the 
Powder,  quhilk  was  brocht  at  twa  fundry  Times,  furth  of  the  Abbay, 
from  the  Lrlis  Ludgeing,  and. yat  the  lame  was  in  a Tr  ink.  and  an  Mail, 
and  was  brought  upon  Hermanis  Naig,  and  yat  the  Powder  was  reffavit  in 
at  the  Black  Freir  Zeit  be  tbc  faid  Lard  of  Ormijion,  and  John  Hepburn 
of  Belttwn , and  yat  the  famyn  was  born  in  be  IVtlle  Powry,  Pate  IV  fen, 
and  the  Lids  Lard  of  Ormijion,  Hob  Ormijion  and  the  Deponar  is  the 
Trunk  and  Mail.  And  yareftir  the  Powder  yat  was  in  the  Trunk,  was 
taken  furth  of  die  fame,  and  put  ill  Polks,  and  the  Powder  yat  was  in 
baith  the  Tronk  and  Mail  was  caryit  to  the  Kingis  Houfe  in  Polks. 

And  it  is  of  Vericic,  that  Paris  the  French  Man  was  in  the  nedder 
Houfe,  under  the  Kingis  Chaimcr,  and  had  an  Key  of  thc.Backdowr,  and 
then  the  laid  Lard  of  Ormijion  pall  in  at  the  laid  Dur,  and  fpake  with  the 
faid  Hob  his  Fader  Bruthcr,  and  with  the  faid  Paris,  being  both  therein, 
and  fond  the  Time  convenient,  and  came  furth  again,  and  tauid  the  lamvn 
to  the  laid  Erie  and  hi*  Cumpany  ; and  yat  yai  had  with  yame  alfwa  a I're 
and  a Powder  Barrel,  lor  to  have  done  as  faid  is,  but  the  Barrel  was  fo 
meiklc,  it  could  not  be  gottin  in  at  the  Dur;  and  yan  yay  tuk  all  the 
Polks  and  carried  yame  within  the  faid  laich  Houfe,  and  teinit  yame  on  the 
Flour  in  an  Heip,  and  the  Polks  weir  taken  lurth  again,  and  yat  my  Lord 
was  in  the  Houfe  afoir,  and  had  left  the  faid  Paris  yarein,  and  the  laid 
Hcb  llandand  at  the  Dur  awaitand  upon  yair  Coming  : And  yat  the  faid 
Lard  of  Ormifltne  faid  to  the  faid  John  Hepburn,  Ze  ken  now  quhat  ye 
haif  to  do,  quhen  all  is  quyet  aboue  zow,  fyre  the  End  of  the  Lunt,  and 
cum  zour  Way.  And  yareftir  ihe  faiJ  Lard  of  Ontvjhn  pall  his  Wav 
with  Hob  with  him,  and  Paris.  John  Hepburn  and  ye  Deponar  taryit  ft  ill 
within  the  faid  laich  Houfe  a certain  Space,  and  Parts  lockit  the  back  Dur, 
ar.d  the  Dur  yat  palfcs  up  ihe  T urnpike  to  the  Kingis  Chalmer,  quhair 
the  King,  the  Quene,  and  ye  Erie  Bothwell,  and  vthers  were,  and  paffit 
up  to  yame,  levahd  behind  him  the  laid  Joen  Hepburn  and  the  Deponar 
lockit  in  the  faid  nedder  Houfe;  and  as  the  Deponar  believes,  Paris  {hew 
the  Erie  Botlnveil  that  all  Things  were  in  Readinefs,  and  fyne  fone  ya- 
reftir. the  Quene -and  the  Loidis  returnit  to  the  Abbay,  my  Lord  Bothwell 
being  in  her  Cumpany  ; and  yareftir  the  Eric  Bothwell,  accumpanyit  with 
Paris  and  Geordt Daigle ijh,  came  to  the  back  Zard,  and  the  iaiJ  Hepburn 
quha  had  twa  Keyis  of  the  back  Dur,  lichrit  the  Lunt,  and  came  with  the 
Deponar,  and  loclcit  the  Durris  after  yame,  and  fond  the  Erie  of  B-.thwtll 
in  the  Z3ird,  quha  fpeirit  at  yame,  gyf  they  had  done  that  quhilk  he  had 
bidden  yame,  and  fyrit  the  Lunt ; anil  yai  anfwerit  yat  it  was  done.  And 
eftcr  my  Lord  and  thai  tarryit  in  the  Zaird  ane  UngTyme  : and  quhen  my 
Lord  fow  yat  ye  Matter  came  not  hallily  to  pafs,  he  was  angre,  and  wald 
have  gen  in  himlelf  in  the  Houfe,  and  the  faid  John  Hepburn  ftoppit  him, 
faying  thir  Wordis,  Ze  neid  not.  And  my  Lord  faid  thir  Wordis,  1 will 
not  gang  away  quhile  1 fecit  done  ; and  within  ane  fchort  Space  it  fyrit, 
nuy  Lord,  John  Hepburn,  the  Deponar,  and  Paris  being  ganging  at  the 
Fute  of  the  Aley  in  the  faid  Zard,  and  quhen  they  law  the  Houfe  rifeand, 
and  heard  the  Crack,  they  ran  their  W ay,  and  come  down  the  W ynd  fra 
the  faid  Freir  Zett;  and  yat  my  Lord  yareftir  paft  to  the  Wall  at  Leith 
Wynd,  to  have  paft  over  it,  but  becaufc  he  thociit  it  over  hich,  heilurric 
yairwith,  and  came  back  again  to  the  neddir  Bow,  and  paft  fufth  at  the 
Port,  after  Johnne  Hepbumt  had  cried  upon  John  Galloway  Porter,  and  caulit 
him  oppin  the  Port;  and  that  the  fa  ids  John  Hepburn  and  Gesrde  Dal- 
gleifh  palht  afore  with  my  Lord,  and  fone  yareftir,  the  Deponar  and  Parts 
followit,  and  the  Deponar  paffit  to  his  Bed  in  John  Hepburns  in  die  Ca- 
nongait , and  my  Lord  paffit  to  his  awin  Ludgeing  in  the  Abb.y. 

The  Depofition  of  John  Hepburn,  called  John  of  Bewton. 

Apud  Edinburgum  8 die  merfts  Deccmbris,  An.  Dom.  1567,  in  Prefenee  of 
my  Lord  Regent,  the  Erie  ff/'Athol,  the  Lord Lindfay,  the  Z.urr/a/'Gnrage, 
and  the  Jujlice  Clerk. 

np  H E quhilk  Day,  John  Hepburn,  callit  Johnne  of  Bowttun,  being 
-*■  examinit  upon  the  Kingis  Murther,  grandt  himfelf  culpable  and 

til ty  yairof,  and  as  he  wald  anl’wcre  before  God,  deponit  and  declaryt  the 
rle  of  Bothwcile  his  Mafteirs  Part  of  the  famvn,  fo  far  as  the  Depo- 
nar knew  in  this  Matter,  that  is  to  fay.  The  firft  Tyme  yat  cjgr  the  Eric 
of  Bothusile  fpake  yis  Matter  of  the  Kyngis  Murther  to  the  Deponar,  was 
anc  Day  or  twa  aftir  the  bringing  of  the  Powder  furth  of  Dunbar , at 
quhilk  Tyme  he  faid  to  th*  Deponar  in  this  Manner,  Thair  is  ane 

Purpois 
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Purpois  divifit  amongs  fome  of  the  Noblemen,  and  amongs  the  red,  yat 
the  Kinge  fall  be  flanc,  and  that  every  ane  of  us  fall  lend  twa  Scrvandis  to 
the  doing  yarof,  owther  on  the  Fields,  or  otherwife  as  he  may  be  anpre- 
bendit ; and  yan  defirir  ye  Deponar  to  be  ane  of  the  Entrepryfers  for  him ; 
qunais  Aofwer  was,  Yat  it  was  ane  evill  Purpois,  and  zit,  becaufe  he 


mini  Campbell  id  Lome,  jitjliehrii  genrraSs  din!  S.  D.  X.  R.  tothureg- 
nifui  gtmralitcr  anJUtvti.  SeBis  mentis  id  curia  ajfrnsata. 


be  ane  of  the  Entrepryfers  for  him  ; ' I 'HE  quhilk  Day,  Johnt  K.flurntc allit  of  Billon,  Johne  Haye  appcrand 
evill  Purpois,  and  zit,  becaufe  he  of  Tails,  JFilhom  Powrit  and  G-trge  Dalgleijh,  being  prelent  in  judge - 


was  Servand  and  Coufignance  to  his  Lordfhyp,  he  wald  do  as  vtheirs  ment  in  the  faid  Court,  to  be  accufit  of  the  Ditny  aftir-fpecifeit,  were 
wald,  and  put  Hand  to  it.  One  the  Morne  yareftir,  he  callit  James  Or-  putt  to  the  Knawledgc  of  the  Pcrfons  underwritten,  quhilk  were  lawcful- 
mijlon  of  that  Ilk,  the  Deponar  and  John  Hoy  2ounger  of  Tails,  and  break  ly  fummonrd  to  pafs  upon  .yair  Afizc.  choifin  and  adnnttit  be  tliamcfciues, 
the  Purpois  to  yame,  and  maid  the  like  Declaratioune  to  yame,  yat  vthir  and  fworn  to  deliver  upon  the  Points  of  the  laid  Dittay,  viz. 


e up  the  Gait,  and  yai  all  with  him  to  the  f; 


Noblemen  had  as  far  Enteres  as  he  in  vat  Matter;  and  yai  maid  to  him 

evin  fic  Anfwer  as  he  had  done.  Quhether  my  Lord  had  fehewed  yame  John  Lectori  of  the  Bar,  7th » StcJJart  Burges  of  Edinburt. 

ye  Purpois  of  hefoir  or  not,  ye  Deponar  knawes  not.  Swa  every  Day  j~he  Laird  of  Capri  ns  on,  Wiiiiame  Strang, 

ya re  was  tauking  amongis  yame  of  the  famyn  Purpois,  quhill  within  twa  James  Campbell  of  Chankfltun , James  Freeman  Burges  ol  Edinburt. 

Dais  before  ye  Murther,  yat  the  faid  Eric  changed  Purpois  of  the  flaying  Heugb  Wallaa  of  Cornell,  Htugh  Brawn  van , 

of  the  Kinge'  one  the  Feildcs,  becaufe  yan  it  wald  be  knawn,  and  fehew  The  Laird  of  Mochrum , Charles  G ed.lt s, 

to  yame quhat  Way  it  mycht  be  ufit  better  be  ye  Pulder.  And  on  the  Sun-  William  St.  Clare  in  Gosfsird,  John  Watfon, 

day,  in  the  Gloming  before  Nicht,  ye  q Daie  of  Ftbruar  laft  bepaft,  the  Laird  of  Gajlntn,  James  Aickman . 

Deponar  fend  ye  faid  Johnt  Hayes  Man  for  ane  tome  Poulder  Barrel  to  the  Robert  Gray  Burges  of  Edinburt . 

Man  quhilk  johnt  Hate  had  coft  the  fame  fra,  yat  dwells  above  Sandie 

Bruces  Cloife  Head.  At  Even  my  Lord  fuppit  in  Maiilcr  Johnt  Balfsurs  And  immediately  aftir  the  chefing  and  fwering  of  the  faids  Perfonis  of 
Hous,  quhare  the  Bifchop  of  Argylt  maid  the  Banket,  and  eftir  Supper  Aflys,  as  Ufe  is,  the  forefaid  John  Hepburne,  John  Have,  William  Ptsvrit , 
my  Lord  came  up  the  Gait,  and  yai  all  with  him  to  the  faid  Lard  of  Or-  and  George  Dalgltijh,  being  accufit  be  Dittay,  oppinly  read  in  Judgement, 
mellonis  Chalmer.  quhair  ye  Deponar  and  Joint  Hesye  pall  in,  and  fand  the  of  the  Crymcs  following ; and  eftir  the  Reding  alfwa’in  Jugement  of  cer- 
faid  Lard  and  Hob  Ormjloun  his  Fader  Brother ; and  as  ye  Deponar  re-  rane  Anlweris  and  Depofitionis  maid  be  thatnc  of  before  at  particular  Ex- 
memberis,  yat  was  the  full  Time  yat  Hob  knew  of  yat  Matter,  and  yare  aminationis  of  yame  upon  ye  faid  is  Crymcs,  quhilks  pi  rccognofcit,  and 
yai  fpakc  togidder,  and  my  Lord  Ichewit  yame  ye  jClaner:  And  the  De-  confeffit  to  be  of  Verity  in  Prefence  of  the  faidis  Perfonis  of  Aliys,  the 
ponar,  the  laid  Lard  of  Ormrjhune,  Hob  Ormijlone , and  Jebsie  Haye,  pall  faid  Perfonis  of  AITys  removit  furth  of  the  faid  Court,  and  all  togiddir 
to  the  Fute  of  the  black  Freir  Wind,  havcing  fent  away  Willie  Potury  and  convenit  and  rclTonit  upoun  the  Pointis  of  the  faid  Dittay,  togiddir  with 
Pate  Wtlfent  for  the  Poulder.  And  before  yar  camming  furth  of  the  faid  ye  faidis  Depofitionis,  and  fyne  being  yairwith  rypely  avyfit,  reintcrit  in 
Chalmer,  my  Lorddepartit  with  his  Scrvandis,  quhair  ye  Deponar  knawes  the  faid  Court  of  Jufticiarie,  and  yair,  in  Prefens  of  the  faid  Juilice-dc- 
nor.  And  the  faids  Fourc  being  togidder,  as  is  befoir  wryttin,  at  the  pure,  be  yair  Deliverance  pronouncit  and  dcclarit  be  ye  Mouth  of  the 
Fute  of  the  Freir  Wind,  the  faid  Willie  Pouiry  and  Pate  IFilfone  cum  Spciker  John  Lochart  of  the  Bar,  Chancilar  of  the  faid  Aflys,  fand  and  de- 
agenc  with  the  Poulder,  quhilk  was  brocht  at  two  Times  in  ane  Tronk  liverit  the  faids  Joint  Hepburne,  John  Hoyt,  Wiiiiame  FaWry,  and  George 
and  anc  Mail,  and  yai  carreit  it  in  at  black  Frercs  Zct,  and  quhen  yai  Dalgleijh , to  be  culpable,  fylir,  and  convidl  of  Art  and  Part  of  the  cruel, 
war  changing  vc  Pulder  furth  of  the  Tronks  in  Polks,  my  Lord  come  (hamefulj,  trefonabiU,  ana  abhominabill  Slauchter  and  Murther  of  um- 
*nd  lpeirit,  Gyf  all  was  redy,  and  bad  yame  bailie  before  the  Queene  quhill  the  Kingis  Grace,  Fadir  to  our  Soverane  Lord,  in  hisawin  Lud- 
comc  furth  of  the  Kingis  Houfc,  for  gyf  fhe  come  furth  before  yay  ware  ging  for  the  Tvme,  within  the  Burgh  of  Edinburt,  befyde  the  Kirk  of 
reddy,  yay  wald  not  find  fic  Commodity.  And  yan  ye  Pulder  being  put  Field,  quhair  he  was  lyand  in  his  Bed,  taking  the  Nychts  Reft,  treafon- 
in  Polks,  the  faids  Laitd  of  Onr.i/lone,  HobOrmlJlor.e,  tliis  Deponar,  Johne  ably  rilund  Fyre  within  the  fame,  with  ane  grite  Quantitic  of  Pouder, 
Haye,  Willie  Pewry,  and  Pale  Wilfone  turfit  up  the  Pouder  to  the  Kingis  through  Force  of  the  quhilk  the  faid  haill  Lugcu  wes  railit  and  blawin  in 
Houfe,  and  fand  Paris  at  the  Dur,  quha  openit  the  famyn,  and  yay  af-  the  Air,  and  his  Grace  wes  murdcrit  trefonably,  and  maill  cruelly  (lane 
fayit  to  have  taken  in  the  faid  Barrel!,  and  it  wald  not  gang  in  at  the  and  deflroyit  by  yame  yarein : And  als,  for  Artand  Part  of  the  crcwall 
Dur,  and  yan  yai  liftitthe  famyn,  and  brocht  it  back  to  the  Zaird,  and  Slauchter  and  Murther  of  umquhil  William  Tailzer  his  Graces  Servitour, 
had  in  the  Pouder,  and  turning  it  furth  of  the  Polks  in  ane  Bing  and  Heip  and  umquhil  Andro  Macaig , trefonably  throw  raifing  of  the  Lid  Fyre,  as 
upon  the  Flur,  evin  directly  under  the  Kingis  Bed  ; and  yan  ye  faid  Laird  faid  is,  committit  in  the  Cumpany  with  James  fumetime  Eric  Bothwtll, 
of  Ormejlone,  Hob  Qrmjlon,  and  Paris  paft  away,  and  left  the  Deponar  now  Rebel,  and  dcclarit  Traitor  in  Parlimcnt,  and  at  the  Horn,  in  the 
and  John  Hay  within  the  faid  Houfe,  quhilks  tarryit  yarein  quhill  eftir  Moncth  of  Ft  bruarie  laft  bypall,  under  Seilence  of  Nycht,  upon  fettPur- 
twa  Hourcs  after  Mydnight,  and  yan  tuk  anc  Lunt,  with  ane  litlc  Tre  poles,  Provifioun,  and  fortliought  Fclonyc. 

quharon  it  lay,  and  placit  ye  fame,  yc  ane  End  in  the  PouJcr,  and  fyrit  And  thairloir  the  faid  J ufticc-dcputc,  be  Dome  pronuncit  be  the  Mouth 
ye  vthir  End,  and  cam  yair  Way,  and  lockit  ye  thre  Duris  behind  yame  ; of  Andro  Lindtfay  Dempftarc  of  the  faid  Court  of  Jufticiarie,  decernit, 
and  at  yair  turning  furth  to  the  Zaird,  yay  fand  iny  Lord  Bothwill,  Gear-  ordanit,  and  adjudgit  the  faidis  Johne  Hepburne,  Johne  Haye,  JViiliame 
die  Dalgleijh,  Pat  Wilfon,  and  IFillie  Pewry  y and  my  Lord  lpeirit  at  them,  Powrye , and  George  Dalgleijh,  to  haif  committit  the  Cryrnes  of  Trefoun 
(jyf  yay  had  done  all  Things  as  was  ordourit : And  yai  faid,  Zea  ; and  and  lefe  Majeftic  ; and  as  man  Heft  Traytours  to  be  demanit  as  followis, 
yai  tarryit  upon  ane  Quarter  of  ane  Hour  yaireftir,  and  my  Lord  thocht  that  is  to  fay,  the  faid  Johne  Hepburne,  Johne  Haye , IVilliame  Powrye,  to  be 
lane,  and  fpeirit  gyf  yair  was  ony  Part  of  the  Houfe  yat  they  mycht  fc  the  hangit  to  the  Dcid  on  ane  Gibbet  at  the  Merest  Croce  of  Edinburt,  and 


"burnand  anouch,  and  yai  faid,  Yare  « 


I yair  Hcddis,  Lcggis,  and  Armis 


Wundo  quhilk  wes  within  ve  Clois,  and  as  they  war  fpeeking  upon  it,  up  and  hangin  (as  for  Example)  on  the  Portis  of  Edinburgh,  and  vther 
the  Houfe  begouth  to  take  Fyre  and  blew  up,  and  yai  ran  away,  and  cum  Portis  of  the  principall  Borrow  is  of  yis  Realoic,  and  yair  Bodies  to  be 
up  black  Freir  Wind,  and  zeid  down  ane  Clois  to  haif  gotcin  over  the  brynt  and  confumit  in  Fyre  befyde  the  faid  Gibbet.  And  the  faid  George 
broken  Wall  at  Lath  Wind,  but  my  Lord  thocht  it  over  heich  to  loop,  Dalgleijh  to  be  hangeit  to  the  Deid,  and  his  Heid  to  be  cuttit  fra  his  Bo- 
becaufe  of  his  fair  Hand,  and  fwa  returnit  to  ye  neddir  Bow,  and  walk-  dye,  and  put  upon  the  Port  of  Edinburgh.  And  ficlyke,  decernit  and  or- 


and  my  Loru,  tne  ueponar,  rai  srujon,  anu  acorns  uasgiajn,  zciu  uomi  i^yicrcuus,  /scuoms,  ucous,  ana  an  vtners  yatruuus,  ivioveames,  a 
Saint  Mary  Wind,  ami  behind  the  Zairds  unto  my  Lordis  Ludgeing  in  the  U nmoveables,  to  be  inbrocht,  and  remaine  with  out  Soverayne  Lord, 
Abby.  And  in  yair  byganging,  Twa  of  the  Watchis  fpirit,  qunat  yai  his  Efchcat. 


Abby.  And  in  yair  byganging,  Twa  of  the  Watchis  fpirit,  quhat  yai 
•were,  and  yc  Deponar  anfwerit.  We  arc  .Servand s of  the  Erie  Bothwei/l, 


eangand  to  him  with  News  out  of  the  Town  ; and  fwa  my  Lord  paflh  to  ExiraBum  de  libra  oBorum  adjournalis  S.  D.  N.  Regis,  per  me  Johannem 
his  Bed,  and  yis  Deponar  lay  down  in  ane  Bed  in  ye  Hall.  And  fone  Bellenden  dt  Auchinoule,  udlitem,  ilericum  jujliciaria ejujdtm  gev.tr ale tn,  jub 
vareftir  Mr.  George  Hat  belt  came  in,  quha  told,  Yat  the  Houfe  of  the  mess fsgno  fubjeriptione  manualilus. 

L,-  . f r-.u - In  Air  lh.  Elnr.  Anrliuirhin 


'Kirk  of  Field  was  blawin  up  in  the  Air,  and  the  King  flanc.  And  within  _ „ , . , n ..  . 

Sort  Space  yairaf.er  mv  Lord  Uur.,l0  came  ip,  and  my  I.otd  E.thwoU  Jehannes  Bellenden  Cleccu!  Juiliaarne. 

raifs  and  put  on  his  Claithis,  and  paffit  into  the  Queenis  Houfe.  And  _ , _ , r ^ „ 

the  Deponar  tarryit  fum  Tyme  yareftir,  and  cumand  furth,  fand  the  Ab-  The  Examination  and  Declaration  of  French  Pans,  * 

bay  Zeit  clofit,  and  yan  ye  Deponar  fand  the  faid  John  Hay  in  his  Bed  in 

John  Hepburns,  and  lay  down  with  him.  A Sanflandre,  It  10  jour  cf  Aouft  1569.  Nicholas  Howbert  dlB  Paris  a 

J hem,  Dcponis,  Yat  yare  wes  Fourteen  falfe  Keys  maid  for  oppyning  ejli  interrogue  fur  Its  Articles  & Demands  qui  s’  enj'uivent,  &c.  id  premi/rt- 

of  all  the  Lockes  of  the  Dures  of  the  Kingis  Ludgings  at  the  Kiri  of  Field,  ment. 

quhilk  the  Deponar,  eftir  the  comitting  of  the  faid  Murther,  keilt  in  the  4 . ..  ...  , n „ r 

Ouaric  Hole  bl.wU.  yc  Abb.y  and  JTv wmguc  qu.n.  prem.cnncnt  ,1  cntn.  cn  cjdtl  »ucc  U Roync  R,/f. 

V'-  Que  ce  full  comme  la  Royne  full  a Ksltndar  allant  a Gla‘,g y,u, 

Thir  are  ye  true  Copies  of  the  Depofitionis  of  the  faid  John  Haye  qu’allors  die  luy  baylla  unc  Bourfe  la  ou  il  avoir  civ.  v:  an  ou  3 ou  400  Ef- 
zoungcr  of  Tallo,  and  Johne  Hepburne  callit  of  Boutcune,  maid  in  Prc-  cus,  pour  la  porter  a Monficur  de  Bcdnel,  lequel  aprez  aucir  rcceu  la 
fence  of  my  Lord  Regent,  and  the  Lords  before  mentionit,  in  Man-  dicte  Bourfe  fur  le  Chemin  entrc  Kalendar  & Glafgow  luy  dick,  que  lit 
ner  befoir  expremitr,  concordant  and  agreand  with  the  Originalis,  diift  Paris  s’en  allaft  aucc  la  Royne,  & qu’il  fe  tint  pres  d’dle,  & 
quhilks  are  remainand  in  the  Jufticiarie,  collationatc  be  me  Sir  John  qu’  il  regardaft  bien  a cc  qu*  die  feroit  lui  difant  que  ia  Royne  luy  don- 
Btllendin  of  Auchinoul,  Knight,  Clerk  of  our  Soverane  Lordis  Jufti-  ncrois  des  Lcttres  pour  les  luy  porter,  la  Royne  eftant  arriuee  a Glafc.su 


Joannes  Bellenden  Clericus  Jujlici 


luy  dick,  je  t’  envoy  era  a f Lijlbtwg,  tient  toy  prcll,  & avast  demeure 
la  deux  Jours,  aucc  lad.  Daine  laquelle  efeript  des  Lcttres  & a luy  les 
bailla  dyfant,  vous  dires  dc  bouche  a Manf.  de  Bodu/l  qu’  il  bailie  ces 


The  Tcval  anti  Sentence  of  the  faids  SSOWam  G„rg!  Ddgh.fh,  Lctttcs  qni  s’  adret&nt  a Menf  de  L„b,„gtm  a lui  tncfmcs,  S qu’  il  patle 

* yefjn  ijuo  and  John  Hepburn.  a lui,  & voyes  les  parlcr  cnfemble  & regardes  la  laflbn  dc  far  re  & qu’elle 

J jo  j miene  11k  feront  car  e’  eft  ce  difoyt  ellc  pour  fcauoir  lequrll  eft  mcil- 

r.uria  iuflidariet  S.  D.  X.  reps,  tenta  id  ineboata  in  prartorio  de  Edinburgh  lour  pour  loger  le  Roy  a Ctaigmillar  ou  a Kirk  a Field,  a fin  d*  auoyr  bon 
j: e.  t ::  n™,;.;  titles Smt,  Air  car  s*  II ' |nDM«r  ti  l'Ahhav.  I.-  Prior*  nmirn.ir  hip.,  nrrntlrr  f,  M,. 
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bayfer  mais  elle  ne  pas  vault  e de  pear  de  fa  Maladyc,  chofe  que 
Rayres  en  tcfmoignoroit  bien ; & plus  (cc  did  die)  vous  dircs  a Monf. 
dc  Bodutl  que  jc  nc  vais  jamais  vers  le  Roy  que  Rajrts  n’  y ell  & 
voyft  tout  ci*  que  je  fais.  Item.  La  Royne  lui  did,  Paris  haftez  vous  dc 
revenir  car  jc  nc  bougcray  d’  ici,  jufques  an  Temps  quc  m’  aures  raporte 
la  Refponfe. 

Eftant  led.  Paris  arryuc  a Lfleheurg,  trouuc  led.  dc  Bodutl  en  fon  Logis 
a I’Abbay,  lequcl  lui  dift,  Ha  Pari;,  tu  es  1c  bien  venue.  Monfieur 
did  il  void  dea  Let  ires  que  la  Roync  vous  envoye  & aufli  a Monfieur 
dc  Liddsr.gten , vous  priant  dc  les  luy  dcliurer,  St  que  jc  vous  vis  parler 
enfemblc  pour  veoir  voftre  fafion  dc  faire  Sc  comment  vous  accord iez 
enfcmblc,  fort  bien  dift  il,  car  j'  ay  ce  jourdhuy  parlc  a lui,  & lui  a donne 
vne  Haquiene.  Lc  lendemain  led-  Paris  dift  quil  vintau  Logis  dull,  lis- 
duel  par  trois  fois  lc  cherchcr,  a 8,  9 & 10  Hcures  6c  ne  lc  iceut  jamais 
trouuer,  mais  a la  fin  Pewrit  le  Portier  lui  dift  qu'  il  alall  cherchcr,  a la 
haulte  Viile  que  par  adventure  il  lc  trouueroit,  en  quelque  lieu  & 1’  ayant 
chcrchc  il  volt  venir  unc  Troupe  de  Gens  de  vers  le  Kiri  dc  Fitld , la  ou 
eftoit  led.  Sieur  dc  Bodutl  & Monf.  Jacques  Balfour  code  a cofte  enfcrable 
lefquels  s’ en  alloycnt  difner  au  Logis  dud.  Monf.  Jacques.  Led.  Pj-is 
pria  Monf.  de  Bodutl  dc  le  defpcchcr  vers  la  Roync,  apres  difner  die 
il  je  lc  feray,  & quant  ii  retourna  querir  fa  dcfpeche  apres  difticr  il  trouua 
le  Sieur  de  Bcdur!  St  led.  Mr.  Jacques  feuls  Tcfte  a Telle  en  unc  Chamber, 

& led.  Sieur  de  Bodutl  qui  eferivit  de  fa  propre  Main,  & apres  auoir  faift, 
il  dift  a Paris , voyla  la  refponfe  rctourne  t’  en  a la  Royne  Si  me  recom- 
mandcs  bien  humblcment  a fa  bonne  Grace,  & lui  diftez  que  tout  irabien, 
car  Monf,  Jacques  Balfur , St  moy  n’auons  dormis  toute  la  Nuir,  ains 
auons  mis  ordre  en  toute  it  auons  aprefle  le  Logis,  it  dites  a la  Royne 
que  je  lui  envoye  cc  Diamant  quc  tu  lui  porteras,  & que  fi  j‘  auois  mon 
Cocur  je  le  luy  envoycrois  tres  volonticrs,  mats  ie  ne  1’ ay  pas  moi : Va 
t'  en  a Monf.  de  Ltdington,  Sc  lui  demandez  s’  il  veult  referire  a la  Roync, 
cc  quc  led.  Paris  faifte  & lc  trouuc  a la  Chambrcdes  Comptes,  & lui  de- 
mands s’il  plaifoit  rendre  la  Refponfe  aux  Lettres  dc  la  Royne,  quc 
Monf.  dc  Bodutl  lui  auoit  bailees.  Oui  (dit  il)  & la  deflus  il  ptend  du 
Papier  incontinent  & efeript,  St  quant  faift,  led.  Paris  lui  diet  que  la 
Roync  1'  auoit  commandc  dc  lui  demander  lcqucl  dc  deux  Logis  feroit  le 
mcilleur  pour  le  Roy,  cardie  ne  bougcra  dc  la  jufques  ace  qu’  il  auroyd 
rapporte  fa  Refponce;  led.  Ltdington  lui  refpondit  quc  lc  Kit  k de  Field 
feroit  bon,  St  led.  Sieur  de  Bodutl  St  lui  avoent  advife  enfcmblc  la  deflus. 
Ainfi  led.  Paris  partit  pour  s’  en  a Glafcow  vers  la  Royne  Si  eftant  de  retour 
a Lifltbourg  & auoir  faift  fon  Mcflage  qui  lui  ciloit  donne  defd.  Seig. 
•le  bouche  la  Royne  lui  demandc,  s’  il  avoiet  veu  parler  Med’,  de  Bodutl 
Si  Lidington  enfcmblc  dift  que  non,  mais  quc  Monf.  dc  Bodutl  lui  auoit 
dift  qu’  ils  avoient  parler  de  bon  Vifagc  enfcmblc,  & que  led.  Sieur  dc 
Lediagtan  efloit  du  tout  a lui  & que  lc  Logis  eftoit  preft. 

Item.  Comme  elle  rctoumoit  dc  Glafteu  vers  LiJIelourg  avec  le  Roy  a Kill- 
lander  il  s’  addrefie  un  Homme  dc  Monf.  Bodutl  aud.  Paris  Sc  lui  bailie 
une  Lcttre  pour  la  prel'cnterala  Royne,  cc  qu’  ilfill,  laquellc  lui  demandc 
fy  1’  Homme  eftoit  feur,  je  penfe  dit  il  Madame  qu’  il  ncull  voulu  vous 
envoyer  un  Homme  qui  ne  full  four ; la  deflus  en  allant,  die  icfcript 
une  Lettrc  & y mill  dedans  un  Anocau  & la  lui  bailla,  pour  la  bailla 
aud.  Homme  porter,  cbofe  qu’il  fill,  pour  la  rapporter  aud.  Scig.  dc  Ba- 
duel.  Apres  la  Roync  & le  Roy  eftans  a Lythgow , die  dit  au  Paris  qu’ 
die  vouluft  mettre  Gilbert  Curie  Valet  dc  Chambre  chcz  lc  Roy  pour  ce 
qu’  i!  eftoit  dc  bon  Efprit  a fin  de  veoir  ce  qu’  il  feroit,  car  die  ne  fe 
fyoit  point  a Sar.de  Durham.  Dud.  lieu  Johan  Huy  full  par  elledefpcchc 
vers  Monf.  de  Bodutl , auquel  elle  parlc  alfra  long  Temps  ; en  apres  aufli 
Paris  avccqucs  ftes  Braflclctz  aud.  Sieur  Bodutl.  Led.  Paris  arrivant  a 
Lifltbourg  lui  bailie  les  Braflclctz,  lequel  Seigneur  eftoit  preft  a montcr  a 
Chcval  pour  a aller  trouuer  le  Roy  6c  la  Royne,  auecques  lequcl  led. 
Paris  alia  au  deu.uit  le  Roy,  lequcl  ils  conduirent  jufques  a fon  Logis  a 
Kirk  a Field. 

Interrogue  s’  il  fcauoit  aucunc  privautc  entre  la  Royne  & Bodutl  durant 
lc  Temps  que  le  Roy  gyfoit  a Kirk  a Field.  Refpond,  que  Monf.  Bodutl 
lui  auoit  dift  quc  toiites  les  nuits  Jebent  Hepburns  feroit  le  griet  foubs  les 
Galleries  a Sainfie  Croix,  ccpcndant  quc  Lady  Reins  iroic  bicn  tard  lc 
querir  pour  1’  amener  a la  Chambre  dc  la  Royne,  lui  defendant  aflauoir  a 
Paris  fur  la  Vie  de  ne  dire  que  fa  Femme  eftoit  auueques  lui. 

Interrogue  fi  fauoit  de  1’  Entrepris  du  meurtre  du  Roy  depuis  fon  Ar- 
rivement  a Kiri  a Field  jufques  au  jour  de  1’  Execution.  Refpond,  que 
non  autrement  que  ce  qu’  il  en  a deja  depofe  en  fa  Depofition  faifte  le 
gme  de  ce  mois,  cn  adjouftant  que  le  jour  que  Monf.  de  Bodutl  lui  auoit 
communique  lc  fait  de  meurtre  du  Roy  qui  full  le  mefme  jour  que  la 
Royne  couchaft  au  Logis  du  Roy  a Kirk  a Field  (ainfi  commc  i!  en  fouuient 
fort  bien)  Si  commc  led.  Paris  vouloit  drefler  Je  lift  de  la  Roync  cn  fa 
Chambre  qui  eftoit  droifte  foubz  la  Chambre  du  Roy,  aynfi  quc  Monf. 
de  Bodutl  lui  auoit  commande  lors  qu’  il  parlc  avecqucs  luy  au  trou  la  ou 
il  fe  defcafchoit  pour  fair  fes  Affaires,  led.  Sieur  de  Bodutl  defendift  aud. 
Paris  de  ne  drefler  le  lift  de  la  Roync  droit  I'oubz  le  lift  du  Roy  car  je  y 
veulx  mettre  la  Pouldre  en  cell  endroit  la  ce  dift  il  cette  quit  la  apres  que 
le  lift  fuft  drefle  en  la  Chambre  dc  la  Roync  ce  quc  jc  fis  au  mefmes  cn 
droit  la  ou  il  me  fuft  defendu  par  led.  dc  Bodutl,  la  Royne  me  dift.  Sot 
quc  tu  cs,  je  ne  veulx  pas  quc  mon  lift  foyt  cn  ceft  endrovt  la  & dc  faift 
le  feift  oiler,  par  lcfquells  paroles  j’  ay  apperceu  a mon  Efprit  qu’  elle  auoit 
Cognoi fiance  du  faift,  la  deflus,  je  prins  la  Hardicfie  de  lui  dire,  Madame, 
Monf.  de  Bodutl  m’  a commande  de  lui  porter  les  clefs  de  voftre  Chambre 
& qu'  il  a Envie  d’  y faire  quelque  chofc,  c’  eft  dc  faire  fautcr  le  Roy  en 
J*  air,  par  Pouldre  qu’  il  y fera  mettre,  ne  me  parlc  poynt  de  cela  ccfle 
hcurecy,  cedift  elle  fais  en  ce  que  tu  voudra.  La  deflus  je  ne  eflava  parler 
plus  auant:  A cefte  heuteci  jc  commence  a confiderer  quc  j’  clrois  cm- 
ploycz  en  ce  faift  merchant.  Auparauant  par  paroles  couucrtes  St  def- 
guifes  eftant  envoye  de  Glafcow  vers  Monf.  de  Bodutl  pour  '.‘auoir  lequel  des 
Losis  eftoyent  le  meilleur,  & par  cc  aufli  qu’  il  ma  refpondu  alors  quant 
il  me  renvoye  vers  la  Roync,  vous  la  dires  fi  elle  vous  demand  cc  quc  j’ ay 
fais  que.  je  veille  toute  cefte  Nuite  Sc  Monf.  Jacques  Balfour  pour 
aprifter  le  Logis  du  Roy. 

Voi.  VIU. 
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Eftant  interroguc,  fi  la  Roync  pafloit  plus  oultre  cefte  nuit  fur  ce  Purpos 
la,  dift  que  non,  mais  lc  preflayt  apres  plus  fort  que  jamais,  de  parler  a 
elle  du  propos  de  Monf.  de  Bodutl  de  fit  Femmes  & des  autres  choirs  Si 
eftant  couche  nc  dormoyt  poynr  toute  la  nuit,  ains  eferiuoit  des  Lettres  a 
Monf.  de  Bodutl  Si  les  envoye  par  led.  Paris  au  Sieur  de  Bodutl  enuiron 
1’onzc  a douzc  H cures  de  nuit,  mais  ricn  de  creance.  Et  ayant  deliure  cefte 
Lettrc  aud.  Sieur  de  Bodutl  il  referit  eftant  au  lift,  St  en  baillant  la  Re- 
fponce aud.  Paris , il  lui  dift,  dites  a la  Royne  que  je  ne  dormiray  point 
quc  jc  ne  afeheve  mon  Entreprife,  quant  je  deburoys  trayner  la  Pique  toute 
ma  Vic  pour  1'  Amour  d’elle. 

Eftant  Je  retour  vers  la  Royc  Vendredy  au  Matin,  luy  ayant  raccoinpte 
ces  mefmes  Paroles  que  luy  avoyt  diftes  Monf.  dc  Bodutl,  he  bien  Parti  ce 
dift  elle  (cn  riant)  il  n’en  viendra  jamais  fv  Dieu  plaifta  cc  poynt  la;  & 
fc  difoyt  cile  eftant  au  lift.  Et  comme  elle  s’abilioit  led.  Paris  prend  les 
deux  Clefs  de  la  Chambre  dc  la  Royne  felon  de  Commandement  dud.  Monf. 
de  Bodutl  St  les  lui  apport,  lequel  ayant  fait  fortir  tout  le  Monde  de  la 
Chambre  prend  la  clef  d’ung  CofFre  qu’  il  avoir  cn  fa  Pochette,  & apres 
auoir  ouuerte  le  dit  CofFre  entre  des  autres  clefs  contrefaicles  toute  neufues 
& en  regardans  les  unes  aupres  des  aultres,  dift  a Paris,  ha ! ouy  dies 
font  bicn,  raport  celles  la  & il  remeiil  les  contrefaiftes  dedans  le 
CofFre. 

Eftant  interrogue,  s’  il  fcauuoyft  qui  auoit  faifte  & bailies  les  defs 
contrefaifts  aud.  Sieur  de  Bodutl.  Refpond,  qu’  il  n*  cn  fcauoit  ricn  fi  non 
quc  led.  Sieur  de  Bodutl,  lui  dift,  qu’  il  auoit  toutes  les  clefs  des  Portes  de  ce 
logis  la,  St  quc  lui  & Maiftre  Jacques  Balfour  auoyem  eftc  toute  unc  Nuit 
pour  cherchcr  Sc  fcauoyr  la  meilleur  Entree  ; comme  il  a deja  depofe;  itiais 
ccpcndant  que  led.  Paris  efloyt  abfent  auecques  fes  clefs,  Archibald  Btlhun 
Huiflier  demand  les  clefs,  pour  lailler  fortir  la  Royne  au  jardin  & nc  les 
poquant  trouuer  la  Royne  en  fuft  fafebe  & dift  toy;  hatit  a Paris  a fon 
retour,  Paris,  pourquoy  auez  vqus  einporte  les  defs  dc  ma  Chambre, 
lequel  nc  lui  refpondit  mot  fur  1’  heure,  mais  apres  la  trouuant  a part  lui 
dill,  ha  Madame  pourquoy  m’  auez  vous  difte  deuant  le  Monde  que 
j’  auois  pris  les  defs  de  voftre  Chambre,  voynnt  que  vous  fcaucs  bien  le 
pourquoy ; ha  ce  difte  elle  Paris  c’  eft  tout  ung : Nc  lc  foucic,  ne  tc 
foucie,  & d'  autant  qu’il  en  pourroit  auoir  bon  Souuenance  comme  il  dift 
que  ce  Vendredy , la  Nuyt  la  Royne  coucha  encores  au  Logis  du  Roy,  St 
lui  renvoya  de  rcchcs  porter  des  Lettres  au  Sieur  dc  Bodutl. 

Interroguc,  s’  il  auoyt  rien  entendu  de  cc  purpos  le  Snmpmedy  au  Matin. 
Refpond,  Que  non,  fy  nop  que  la  Royne  dill  cn  Prcfencc  de  ceulx  dc  fa 
Chambre  qu’  il  y auoit  cn  quelque  Qucrrelle  entre  le  Roy  & Monf.  dc 
Suiincl  Creix  lequcl  auoyt  bon  moyen  a cefte  Heure  la  dc  tucr  le  Roy  car 
il  n’ v auoit  cn  la  Chambre  alors  qu'  elle  pour  les  departir.  Et  dift 
oultre,  qu’ apres  difner  led.  Sieur  dc  Bothuel  lui  commandc  de  prendre 
la  clef  de  la  Chambre  de  la  Royne,  chofe  qu’  il  n’  auoit  envie  de  faire, 
mais  commc  la  Royne  fortoit  de  fa  Chambre,  el(e  le  regarde  6c 
lui  commande  dc  prendre  la  dite  clef.  Et  au  (oyr  la  Royne  eftant 
a 1’Abbay  elle  enuoy  led.  Paris  vers  Monficur  tie  Bodutl,  lui  com- 
manda  lui  dire  de  bouchc  allcz  vous  en  a Monficur  dc  Bodu.i,  St  lui 
diftez  qu’il  me  fcmblc  qu’  il  feroyt  lc  mieulx  que  Monficur  de  St.  Croix , 
avccque  Guilliamt  Blackaire  aillent  a la  Chambre  du  Roy  faire  cc  quc  led, 
de  Bodutl  fcait,  & qu’  il  parlc  a Monficur  de  St.  Croix  touchant  ce  Purpos 
car  il  feroit  mieulx  ainfy  qu’ aultrement ; St  pour  ce  ne  feroit  qu*  un  peu 
Prifonier  dedans  lc  Chalteau  ; apres  auoir  led.  Paris  racomptc  ns  faicts  a 
Monfieur  dc  Bodutl,  il  lui  dift,  Je  parlerois  a Monficur  de  Sanifc  Croix, 
5c  puis  j’y  irois  parler  moy  mcfrac  al  a Roync.  Led.  Paris  n’  a Souue- 
nance d’aultrc  chofc  quc  ce  feift  ce  jour  la ; mais  le  reftc  eft  conrenue  en  fa 
premiere  Depofition,  jufqueace  que  la  Royne  arriua  en  1’Abbaye,  & 
Monfieur  de  Bodutl  s’ eftant  auffi  retire  en  fa  Chambre,  auecqueled.  Paris , 
furuint  Monficur  de  Hontcly  en  Compagnyc  dc  deux  ou  trovs  Seruileurs, 
& ce  par  le  chemin  dcrrierc  1’Abbaye,  qui  mene  droyt  au  Logis  de  fon 
Monfieur  de  Ruthven ; & apres  <ju’  ils  auoyent  parle  cn  1’  oreille  enfembie, 
comme  Monficur  de  Bodutl  avoit  deja  commence  de  changer  fes  Habillc- 
ments,  le  dift  Bodutl  deift  apres  au  dit  Paris,  quc  Monficur  de  Homely 
c’ eftoit  offerted’allcr  auecques  lui,  mais  qu’il  ne  le  vouloyt  mcncr,  quant 
Si  lui ; & apres  que  Monfieur  de  Honlely  ce  fuft  partic  pour  aller  coucher, 
led.  de  Bodutl  prend  le  Tailor  & Paris  auecques  lui,  comme  il  eft  dit  en 
fa  primiere  Depofition  a cefte  Marque  +.  Lc  Lundy  matin  entre  ncuf 
& dix  heures  led.  Paris  dift  qu’  il  entra  dans  la  Chambre  de  la  Roync  la 
quelle  eftoyt  bicn  clofe,  6t  fon  lift  tendu  du  noire,  enfigne  dc  Dueil,  Sc  de 
la  Chandcllcs  allumes  dedans  la  ruelle,  ou  Madame  de  Brians  luy  donnoic 
a dejeuner  ung  Ouf  la,  ou  aufli  Monfieur  de  Bodutl  arriue  St  parla  a elle 
fecretement  foubz  la  Courtine.  Ce  jour  la  Lundy  ce  pafle  ainfi,  fans  fc 
que  led.  Paris  parle  a elle  Manly  au  matin  elle  fc  lcise.  Si  le  dit  Paris 
eftant  entre  en  fa  Chambre,  la  Royne  lui  demanda  ( Paris  qu'  as  tu)  Hclas 
ce  dit  il  jc  vois  qucchacun  me  regarde  de  code,  sic  te  chaille,  dit  elle,  je 
te  feray  bon  Vifage,  Perfonne  ne  t’  oferoit  dire  mot  ccpcndant,  elle  ne  luy 
dit  chofe  de  Confequencc  jufques  a cc  qu’elle  alloit  a Stun,  alors,  elle 
luy  commandaft  dc  prendre  une  Cefiette  ou  il  y auoit — — — — — 

Sue  lc  Thefauticr  luy  auoyt  apporte  de  France  pour  la  porter  a la  Chambre 
e Monfieur  dc  Bodutl , qui  eftoit  a cefte  hour  la  loge  dedans  lc  Palais,  au 
deflus  de  la  Chambre  laoufetenoit  le  Confeil  St  puis  apres  lui  commanda 
dc  prendre  fon  CofFre  des  Bagues,  Sc  les  faire  porter  au  Chafteau,  & le 
dcliurer  entre  le  mains  dc  Sieur  de  Skirling  pour  lors  Capitaine  foubz 
Monfieur  de  Bodutl,  chofe  qu’  il  feift,  en  apres  elle  voyant  led.  Paris  tout 
fafchc,  elle  prefloyt  fouuent  de  faire  Seruice  a Monfieur  dc  Bodutl,  ce 
qu’  il  n’  auoit  envie  dc  faire  ains  demandoyt  fouuent  fon  Conge  & voyant 
cela,  a la  fin  elle  luy  dit,  Paris  allez  vous  confciller  auec  Monfieur 
Jacques  Balfour,  c’  eft  ung  Homme  d’  efprit  jc  moy  fuis  confolee  par 
pleufieurs  foys  & me  confoie  de  prefenc. 

Item,  Interroguc  du  premiere  privautc  qu’  il  a cognoiftrc  entre  la 
Royne  5c  Monfieur  Bodutl. 

Refpond,  Que  c’  eftoit  alors  que  led.  de  Bodutl  conduyfoit  la  Royne 
vers  Glafcow,  quant  elle  alloit  querir  le  Roy  a Kalandar  apres  fouper 
aflez  tard  Lady  Rtyrts  vint  a la  Chambre  de  Monficur  R duel 
X X St  VOJ  t 
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k vojt  ltd.  Pa’ It,  la  k demandc,  que  faicl  ce  Paris  ici  ? C’cft  tout 
ung  cc  dit  il  Paris  ne  dira  cliofe  que  je  lui  defend  dire,  & la  defies 
die  1’  amcnc  a la  Cbambrc  dc  la  Royne,  eeci  e’  eftoit  1c  fotre  deuanr, 
que  1c  lendemsin  la  Royne  envoya  la  Courfe  par  Paris  aud.  Monficur  dt 
Baduit. 

hem.  Eri  oultre  il  dit  k declare  qu'environ  le  Temps  que  led.  dc  JJed- 
url  full  fatifl  Due,  la  Royne  lui  baillaft  le  buffet  k vcfidle  d’ argent  de 
Monficur  le  Prince,  la  ou  eftoit  ecs  Armoyrics  pour  la  porter  a Monficur 
de  Bithwstlb  lequcl  luy  uicl  que  c’ eftoit  pour  cn  faireoftcr  la  Marque 
de  Prince,  & y mettre  la  fienne  ce  qu’il  delivra  a ung  qui  a efpoufe  unc 
Morgue  it  / Hifbren , (mais  il  ne  fcait  bonnenunt  l'on  nom)  lcquel  lui  dit 
qu’ii  1c  dsbttoit  baillcr  a Monfitur  ef acquit  Bo  fair  pour  1c  fain:  faire. 

Ison.  Il  di&  & confcfle  que  la  Nuyt  auparauant  que  la  Royne  fuft  ra- 
vyc  & cnlcvcc  dud.  Sieur  dc  Boducl , que  Monficur  d 'Ormtftm  vint  par- 
ler  a la  Royne  bicn  fccretement  a Lyihgtsu.  La  dcfi'us,  la  Royne  refeript 
unc  Lcttrc"  par  1c  dit  Paris , k parce  qu'il  ne  fcauoit  bicn  le  Cbcmin,  la 
Roynu  1c  feift  conduirc  par  led.  Or  me  float  chez  Monficur  de  Saltoun  la  ou 
led.  Monficur  dc  Bo  due!  eftoit  cn  bonne  Compaignuc,  5c  mefmes  les  Ca- 
pitaines  coucher  aupres  dc  luy  k d’aultres.  Et  trouucnt  led.  Seigneur  de 
Bidutl  endormy  ifcfveilla,  & luy  diet,  Monficur  voyla  dcs  Lcttres  que  la 
Royne  vous  envoye,  he  bicn  Paris  ce  dit  il  coache  toy  la  ungpeu  ccpen- 
dant  je  m’en  vays  eferire,  & apres  auoir  efeript  & didt  au  dici  Paris , re-  I 
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co  nmcndc  me  humfclemenl  a la  Royne  it  luy  dibits  que  j'iray  Sujourdhui 
la  trouuer  fur  le  chcmin  au  pont. 

Item.  Iiibint  incerrogue,  i'il  fattoit  pourquoy  Jtftpb  s’en  alia  de  ce  Pair. 
Refpond,  Que  la  Royne  lay  dici  ( Paris ) i!  fau:  que  tu  c'ntrouucrcz 
queique  cliofe  cn  toil  efprit  pour  faire  peut  a Jflpb  a fin  qu’il  s’en  ail.'e, 
k voyant  qu'il  nc  pouuoit  ricn  faire  die  luy  dir,  je  foray  faire  unc  Lettre 
quo  tu  pcrdcras derrier  luy  pour  luy  faire  peurnrais  lui  nc  pauusnt  ce  faire, 
eilclc  feift  dire  par  le  Juflice  Clerk  commr  il  peuft  qu’il  cufta  coinparoillre 
au  Parlcmcnt  cliofe  qu’il  l’affroyaft  enndement  5c  courut  ca  k la  deman- 
dant fon  Conge,  cn  fin  la  Royne  bailie  neufvingt a Pai  is  pou r 

les  bailler  a Jofcpbsx  fin  qu’il  s’cu  allafl,  ce  qu’il  lift,  & ainli  aysnt  1 tec u 
lad.  Somme  il  s’en  alia. 

/ten.  Dift,  que  Jibtm  Hay  fouiunt  apres  la  Mort  du  Roi  le  Cottfeilloit 
5c  le  Corofortoit  bicn,  k qu’  a ultra  ne  le  Confoloit,  que  fouucnt  comme 
Monficur  de  Hur.tly  le  vcoyt  le  Voyant  defait  ledemandoit,  Paris  qu’  as  tu  P 

This  is  the  true  Copy  of  the  Declaration  of  the  faid  NtcbJoi  Hultrt, 
alias  Paris , quhairof  the  Principal  is  mar  kit  every  Lcf  with  his  own 
Hand,  and  the  fame  being  red  again  in  his  Prefcccc,  he  a-  owit  tlie 
fame,  and  all  Parts  and  Claufcs  thereof  to  be  undoubtedly  trciv. 

Jta  ijl  Alexander  Hay  Seri  to  Secret!  Ce/fllii  S,  D.  N.  Rtgii,  ec  N.ta- 
1 mis  puhlicus. 


NUMBER  in. 

Per  IndiElamenta  Michael  xiij0  et  xiiij0  Elizabeth'  Regine*. 


Midd’  TNquifitio  capt*  coram  d’na  Regina  apud  Wcftmonaftcr’  die 
I Jovis  proxim’  poll  octabis  fancti  Martini  anno  Regni  d'ne 
■*"  Elizabeth’  Dei  gratia  Anglic  Fnfuncie  & Hibcrnic  Reg'ne 
fidci  defenforis,  fcc.  quartotfccimo  per  fitcr'm  Thome  Grcfliam  Militis 
Thome  Chamberlen  militis  Will’mi  Hollis  militis  Francifci  Newdigatc 
armiger*  VVill'mi  Ilawtrcc  armiger’  Will’mi  Wrightman  armiger’  Tho- 
me Higate  armiger'  Johannis  Marflu:  armiger’  Will’mi  Clarckc  armiger* 
Anlhonii  Colclothc  amiiger’  Edwnrdi  Olbornc  armiger'  Johannis  Ifeham 
armiger’  Robarti  Burbage  armiger’  Ric’  Bellamy  armiger’  Thome  Nor- 
ivod  armiger’  Jafper  Leake  armiger’  & Galfridi  Walkadcn  armiger’.  Qui 
dicunt  fupra  facr’m  fuum  qd  Thomas  Dux  NorPk  nuper  de  Rcmynhall 
in  Comitacu  NorPk  ut  falfus  proditor  contra  illuftriflimam  et  chriftianif- 
limnm  Principem  d’nam  nollrain  Elizabeth’  Dei  gratia  Anglic  Francic  et 
Hibcrnic  Rcginam  fidci  defenforem  ct  fup’matn  d'nam  fuam  timorem  Dei 
in  corde  fuo  non  habens  nec  debit’ lcgianc’ fue  ponderans  fed  infligatione 
diabolica  fedudl’  cordialem  dile&ionem  et  veram  debitam  obedicr.c’  quas 
veri  et  fidelcs  fubditi  diefe  d’ne  Rcginc  erga  ipfam  d’nam  Rcginam  gerc- 
rent  ct  de  jure  gcrerc  tenent’  penirus  fubtrahere  deiere  et  extingucre  in- 
tendens  vitefimo  fecundo  die  Septcmbris  anno  regni  d’ea:  d’ne  n're  Eliza- 
beth’ Rcginc  nunc  xim°  ac  diverfis  aliis  diebus  ct  vicibus  antes  et  poftea 
spud  Cburtcrhmft  in  Comitatu  Midd’  falfo  maliciofe  ct  proditoric  con- 
fpiravit  imaginat’  fuit  circu’ivit eccompafiavit  d'estn  D’nam  Rcginam  fu- 

Srernam  d’nam  fuam  non  folum  de  regal!  ftatu  tit’lo  poteftate  et  regimine 
.cgni  fui  Anglic  jKnitus  depri'rare  deponere  dcjicere  ct  cxhcrcditarc  ve- 
rsm  etiam  cand’m  d’nam  Rcginam  ad  mortem  ct  iinaicm  dellrudlionem 
adducerc  « poncrc:  Ac  feditioncm  in  diclo  regno  Anglic  fufcitarc  leva- 
re  ct  fiicere  ac  etiam  ftragem  miferabilem  inter  ;bdit’  didle  d’ne  Regine 
per  totu’  Regnu’  Anglie  geri’are  et  caufare,  ac  iniurrectioncni  et  rebel- 
lionem  verfirs  d’eam  d’nam  Rcginam  fupremam  ct  naturalcm  d'nam  fuam 
procurarc  ct  fufcitarc,  ac  guerram  publicam  ct  acerrimam  infra  hoc  Reg- 
num  fuum  AngP  contra  ipfam  d'nam  Rcginam  fufeitare  levare  et  habere 
ac  gubernatiouem  ejufdcm  Regni  ct  finccrntn  Dei  religioncm  in  codcm 
Regno  rc£b  et  pic  ftabilit’  pro  voluntate  et  liberfo  fuis  mutarc  ct  iilterare 
nccnon  ftatum  lotius  reipubliee  per  univerfas  fuas  p't’  bene  inftitut’  et  or- 
dinat'  totaliter  i'ubvcrtcre  ct  dilrruere  et  diverfos  extrancos  ct  alienigenos 
non  exiftenc’  fubdit’  dicie  d’nc  Regine  ad  hoc  regnu m Angi’  hoftilitcr 
invndend’  ct  gnerrsm  acerrimam  verfus  camlern  D’nam  Rcginam  in  eodem 
Regno  lcvand’  fufeipiend’  ct  factend'  incitare  procurarc  ct  induccre  : Et 
adniancquifiima  et  ntphandiflima  nroditoria  imaginationes  compalFa'cones 
intai’cones  ct  propofit’  fua  prsd'ca  pcrimplend’  ct  pcrficicnd’  ip'e idimTlio- 
rnas  DuxNorTk  fciensetpcrfedl’intelligciis Mariam  nuper Scotorum Re- 
inam  clamafie  et  pretendifil-  tit’lum  et  int’irfTc  ad  prefentem  poflefiiojiemet 
am’  imp’alis  Corone  hujus  Regni  Angl’  Scicnfquc  ct  pcrfefte  intelligens 
qd  predict  a Maria  nuper  Scotorum  Rcgin3  preantea  falfillimc  nequiffime 
ft  injuliiillfte  r.ficvcrafict  ct  aSLriuafiet  qd  prefat’  d’na  n’ra  Regina  Eliza- 
beth’ nullum  jus  neque  titulum  ad  Coronam  hujus  Regni  Angl’  li’uit.  Et 
etiam  feiens  po-fcflcque  intelligens  qd  prefat’  Maria  nuper  Scotorum  Re- 
gina lalfiffimc  nequiflime  ct  iniuftiflime  ufurpafiet  ftiiu’  titulum  ct  Regine 
nomen  hujus  Regni  Angl’.  Et  qd  ipfa  preiat"  M iria  nuper  Scotorum 
Regina  feripfiflet  ct  no’iaflet  feip’am  in  divers’  'litis  Script’  Rcginam 
Angl’ : Et  quod  ip’a  cad’m  Maria  nu[»cr  Scotorum  Regina  gefliflet  et 
conjungiffrt  arma  hujus  Regni  Angl’  cum  armis  Regni  Scotie  tarn  in  Si- 

fillis  et  vafibus  fuis  argenteis  q’m  in  aliis  rebus  fine  aliquali  difterens’  five 
iftinflionc.  Et  infuper  feiens  pcrfedleque  intelligens  quod  difta  Maria 
nuper  Scotorum  Regina  non  revocafict  nec  renur. crafts t iniqua  et  injufla 
dam’  et  ufurpac’ocs  fua  pred’ea  xxititi0  die  Septcmbris  anno  regni  d’cc  d'ne 
Elizabeth’  nunc  Rcginc  Anglic  xi"30  ac  diverfis  aliis  diebus  ct  vicibusan- 
tca  ct  poftea  apud  Cihartnhrife  pred'eam  in  Com’  Midd’  predict’  falfo  fub- 
dolc  k proditoric  querebat  et  conabat  fine  alTcnfu  confenfu  et  agreament’ 
prefat’ d’ne  n’re  Elizabeth*  Rcginc  fuprcrr.e  d'ne  fue  feip’m  conjungereet 
in  Mntrimonio  copulare  cum  prefat’  Maria  nuper  Scotorum  Regina.  Et 
cifdem  de  caufa  et  propo’ito  ip’c  idem  Dux  pred'eo  Xxiii««o  die  Septembris 


anno  undecimo  fupradiclo  ct  diverfis  aliis  diebus  et  vicibus  nntea  et  poftea 
apud  Charterhoufi  pred’eam  in  Com’  Midd’  prcdidl’  falfo  lubdoL-  ct  prodi- 
toric  feripfit  diverfas  literas  ad  prcfat3m  Mariam  nuper  Scotorum  Rcgi- 
nam ct  tarn  eafilem  I’rasquam  diverfa  figna  ct  pignora  voc’  Inaktr.s  a i iilam 
prelatam  Mariam  nuper  Scotorum  Rcginam  pred’eo  xxlii«>°dic  Septem- 
bris anno  undecimo  fupradiclo  ct  diverfis  aliis  diebus  et  vicibus  untca  et 
poftea  falfo  fubdole  ct  proditorie  tnitfit.  Nccnon  codcm  xxiij-i°  die  Sep- 
tembris anno  Regni  d’ce  Regine  xi“«  fupradiclo  ct  diverfis  aliis  dit  bus  et 
vicibus  antca  et  poftea  apud  Cf.-oi teihciji  pred’eam  in  Com1  Midd’  predict’ 
falfo  fubdole  et  proditorie  mutiio  dedi:  et  aecoramodavit  tarn  prefat’  Marie 
nuper  Scotorum  Regine  quam  amicis  et  adherentibus  fuis  plures  ct  di- 
verfas magnas  pecuniarum  finnmas  : Nccnon  a prefat’  Maria  nuper  Sco- 
torum Regina  pred’eo  xxiijtio  die  Septcmbris  anno  Ream  d’ce  d’ne  Eliza- 
beth’ Regine  undecimo  fupradict’  ct  diycn’re  aliis  diebus  et  vicibus  antca 
ct  poftea  apud  Cbartevhcuft  pred'eam  in  Com’  Midd’  predift*  diverfas  li- 
tcrasac  diverfa  figna  et  pignora  vocal’  Teab.-m  lalfn  fubdole  ct  proditorie 
recepit  et  h’uit  licet  prefat’  Dux  tunc  antca  per  prefat’  d’nam  Elizabeth’ 
Regtnam  fuper  debit’  leeianc’  fue  fp’ialrt’  prohibitus  et  vctiuis  fuit  quod 
nullo  modo  nitromittct  five  tractarct  de  maritagio  cu’  prefat’  Maria  nuper 
Scotorum  Regina  facicnd’  licet  etiam  prci.it us  Dux  per  diverfas  littcrasot 
inftrumeut’  manu  propria  ip’ius  Ducis  Icript*  et  per  prefat’  dueem  d’cc  d’ne 
Elizabeth’  Regine  fuj-rane  d’ne  fue  milla  ct  exhibit*  preantea  prefat’  ma- 
ritagium  penitus  rccufiiftet  ct  rcmuiriafi’et  protellans  ct  aflirmans  fit  in  co- 
dcm maritagio  nunquntn  iiummilfiirum  five  aliqualit’  procelmrurn  : Et 
etiam  iidem  Jur’  ultcrius-fiipcr  facr’m  fuum  prcd’c’m  prefentant  et  dicunt 
quod  cum  Thomas  Comes  Not  thumbr’  nuper  dc  Topdif  in  Com’  Ebor’ct 
Amia  uxor  cjus,  Carolus  Gomes Mfeftmerl’  nuper  dc  B<anfpnb  in  Comi- 
tatu Dunelm’,  Riehardus  Norton  nuper  de  Horton  Conyin  in  Count’  Ebor’ 
armiger,  Thomas  Markenfcild  nuper  de  Marktnftld  in  di£V  Cum’  Ebor* 
armiger  fimul  cum  aliis  falfts  proditoribus  rebellatoribus  k inimicis  pub- 
licis  d’ce  d’nc  Rcginc  Elizabeth’  Deum  pre  oculis  fuis  non  habemes  nec 
debirum  legiantiar’  fuarum  ponderant’  led  Inlligatione  diabolica  Icducl’ 
machinames  devifantes  ct  conlpirantes  d’cam  d'nam  Rcginam  Elizabeth’ 
de  regali  Statu  titulo  ct  poteftate  Regni  fui  Angl’  dcjicere  ctdilhcrcditare, 
nccnon  caud’m  d'nam  Rcginam  ad  mortem  ct  fiualcm  dcftruciioncm  addu- 
cere  ct  poncrc  ca  intentione  ut  illas  proditioncs  confpirationcs  et  imagina- 
tiones  fuas  perimplercnt  et  ad  eft'eflum  redigerent  decimo  fexto  die  No- 
vembris  anno  Regni  d’cc  d’ne  Regine  nunc  undecimo  ap'd  Rjppan  in  d'eo 
Com’  Ebor’  contra  diftam  d'nam  Reginam  fupremam  D’nam  fuam  ex  cot’ 
eo’i  propo’ito  et  afienfu  cum  magna  mithituiiine  gentium  ad  numcrum 
quatuor  mille  homin’  et  ultra  modo  guerrino  armati  et  armiat’  ferp’os  illi- 
citc  falfo  et  proditorie  infimul  congregaver’  et  allbmblavcr'  ac  guerram 
pubheam  et  acerrimam  verfus  dictasn  d’nam  Reginam  Elizabeth*  fupre- 
mam  d’nam  fuam  apud  Rs-pcn  predicbm  diifto  xvi  die  Novcmbris  anno 
undecimo  fuoradicto  falfo  et  proditorie  paraver'  ordinaver’  « Icvavcr’,  Dc 
quibus  omnibus  et  lingulis  proditionibus  rebellionibus  ct  confpirationibus 
pred’eis  dicli  Thonu.  Comes  Northumbr1  ct  Anna  uxorcj  is,  Carolus 
Comes  Wcftmed’,  Riehardus  Norton,  ct  Thomas  Markenfeldecum"  mul- 
tis  aliis  dieloram  fall'qrum  prodiiorum  ct  rebdlatonim  prcdici’  per  debit* 
legis  formam  legitime  ind'^rat’  et  poftea  fuperinde  legitime  utlagat’  ct 
::tiin£E  fucr’  ct  adhuc  exillunt  prout  per  feperal'  record-  ir.de  in  Cut’  d’ce 
d’nc  Regine  nunc  coram  ip’a  Rigina  n manen’  jilene  liquet  dc  record’ 
cumque  poll  perpetrationem  et  commiffionem  nequiffirnarum  proditionii’ 
predidarum  in  forma  pred’ea  per  in’os  fadtaru'et  commiflaram  pmdicli 
Thomas  Comes  Northumbr1  ct  Anna  uxor  cjus,  Carolus  Comes  Wcli- 
merl’,  Riehardus  Norton  ct  Thomas  Markenfelde,  ac  quamplures  alii 
falforum  proditorum  et  rebellatorum  prcdiitt'  xx™  die  Dcccmbris  anno 
Regni  d’ce  d’ne  Regine  nunc  undecimo  pro  proditionibus  illis  extra  hoc 
rcgmimAngl’in  regnum  Scotie  fugicr'et  recefter’et  ib’m  per  quofdam pro- 
ceres  ct  magnates  dicti  regni  Scotie  Icil't  j>cr  Jacob  um  DuccmChaftlelc  Rov, 

I Comitcm  dc  Huntley,  D’num  Harris,  D'nuni  Hume,  D’num  de  Buclughe 
I D’num  dcFcrmhurftc,  ct  alios  Scotos  Subditosd'ci  Regni  Scotie  exilien’ 
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jvcspt’  auxiliati  et  confortati  fue.',  ac  ifa  fids  in  d’na  Regina  Eli- 
zabeth’ detent’  in  et  verius  quos  proccres  ct  magnates  preti'ecs  d’ei 
Regni  Scotic  catiem  d’na  Elizabeth’  Rcgttta  poftea  ■■iq  cad  ail  cauls  per 
prenobilem  Thomam  Comitem  Sbfiex  ejufdem  d’ne  Regine  In  parti  bus 
boreaiibus  locu'  tenen’  fu'um  gcr.cralcm  cum  potent!  It  tarti  excrcitu  ar- 
niatorum  hominum  apertnin  S.  publicam  guerram  proclamavit  Jevavi*  & 
feeir,  unquam  verius  hoftes  & inimicos  fuos  er  regni  fui  Anglic,  rac’onc 
cujus  guerre  prefat'  Carolus  Comes  Weftmerl'  Anna  u:-:Or  etch  Thome 
Comitis  Northumbr'  Richardus  Norton  & Thomas  Markenfidde  a pre- 
difio  Regno  Scotic  ufquc  Antverpia  in  parti&ns  drabs;. tie  fugiei'  receiTer' 
et  iTwisfcravcr*,  ac  ib’dem  Carolus  Comes  Wcftmcfl'  Anna  uxor  liic- 
ti  Thome  Comitis  Northumbr’  Richardus  Norton  et  Thomas  Marken- 
feilde  contra  Jbgiantiarum  fuarum,  debit’  mnrabant’  in  manifeftum  con- 
tempt’ d'ce  domiiie  Reginc  nunc  k iegum  fuarumj  Pred’eus  tamcn  Tho- 
mas Dux  Norf'k  prcmillbrum  non  ignarus  fed  ea  omnia  & lingula  in 
forma  pred’ea  bene  6t  perfc&e  intelligcits  et  fciensvjdie  A ugu ft' an- 
no regni  d’ce  d'ne  Elizabeth*  Reginc  duodecimo  fuprudido  apud  Cbar- 
ttrhouje  pred'eam  >n  Com’  Midd*  predict’  ac  diverfis  aliis  diebus  et  vici- 
lius  antra  et  poftea  pred’eo  Carolo  Comiti  Wdtineri'  ac  prefat’  Anne  ux- 
ori  prediiti  Thome  Comitis  Northumbr’  diver  fas  pecuniarum  fummas 
pro  auxilio  adjuntent’  reicvaiuino  conforta’cosie  et  fuppcriatioiic  fuis  mit- 
ti  delib'rar’  cl  diftribui  falfo  et  proditorie  procuravit  et  caufavit,  Et  infu- 
per  quod  idem  Thomas  Dux  Norf'k  xvj  die  Julii  anno  regni  d’ne  n’re 
Elizabeth’  Regine  Angl’  tertiodecimo 'apud  Churierhoufe  pred'eam  in 
Com’  Midd'  predict’  ac  diverfis  aliis  diebus  el  vicibus  anteaec  poftea  eif- 
dem  prefat’  Jacobo  duci  Ghaftlc  de  le  Roy,  Comiti  de  Huntley,  D'no 
Harris,  D’no  Hume,  D’no  de  Budughe,  D'no  Fermhurft,  inimicis  pub- 
licis  dick-  d’ne  Elizabeth’  nunc  Reginc  Angl’  tunc  cxiftcn’  falfo  et  pro- 
ditorie fiiit  adherens  confortans  et  auxilians:  Et  ultcrius  Jur’  predieti 
per  facr’m  fuu’  predi&um  prefentant  et  dicunt  quod  cum  Pins  quintus 
rnodo  Ep’us  Romanus  eft  ec  cxiftit  et  nd’m  fuit  notabilis  capir’lis  ct  pub- 
licus  inimidus  d’ce  d'ne  n’rc  Reginc  Elizabeth’  ct  hujus  Regni  Anglic, 
Quod  idem  prefat’  1 liomas  Dux  Norf’k  hoc  bene  feiens  ct  intclli- 
gens  decimo  die  Marti i anno  regni  ejufdem  d’ne  Elizabeth’  Reginc  tertio- 
decimo apud  Charierkoufe  pred'eam  in  Com’ Midd'  predict'  ac  divcrlis 
aliis  diebus  ct  vicibus  antra  et  poftea  ca  inten’eone  ut  prodic’ones  pred'eas 
ad  eftlttum  produccret  falfo  fubdole  & proditorie  confcntiit  advifavit 
ct  procuravit  quendain  Robartum  Ridolphie  mercatorcm  alienig’ntim  cx- 
tri  hoc  regnum  Anglic  mitti  ad  prefat’  Ep'm  Romanu’  nec  non  ad  Phi- 
lippu’  Regem  Hifpaniarum  et  Ducem  de  Alva  ad  obtinend’  de  ip’o  pre- 
PaP  Ep’o  Romano  auafd’m  pecuniaru’  fummas  imponend’  exponend' 
circa  provifsoncm  ct  maintenrionem  exercitus  millitu’  ac  hominu’  ar- 
mafonmt  ad  intrand’  et  invadend’  hoc  regnum  Anglic  & ad  guerram 
lcvand’  fufeipiend’  maimcner.d’  in  codcm  iccmo  contra  ip’am  D’riam 
n’ram  Elizabeth’  reginam  : Ac  quod  idem  Rex  Hifpaniarum  per  mc- 
diationem  didti  Duels  de  Alva  mittcrct  in  hoc  regnum  Anglic  quendam 
exercitum  armarorum  hominu’  ct  militu'  ad  hoc  regno'  Anglic  invadend' 
ac  ad  guerram  publicam  ct  acerrimam  contra  d’eam  d’mim  Reginam 
Elizabeth’  lcvand’  fufeipiend’  et  maintenend'  : Et  etiam  quod  idem  Tho- 
mas Dux  Norf'k  eodeni  x°  die  Manij  anno  regni  di&e  d’ne  Elizabeth’ 
Regine  tertiodecimo  fupradifP  ac  diverfis  aliis  diebus  et  vicibus  antea  et 
poftea  apud  Charttr}>cvft  pred’eam  in  Com’  Midd’  predift'  falfo  nequiter 
et  proditorie  confpiravit  conlentiit  ct  agreavit  cum  prefat’  Rob’to  Ri- 
dolphie fufcitarc  & movere  et  excitare  infra  hoc  Regnum  Anglic  totam 
vim  & potentiam  quas  ip'e  pred'eus  Thomas  Dux  Norf’k  ct  confederati  fui 
aliquo  modo  valerent  five  potuiflent  faccre  vel  excitare  infra  hoc  regnum 
Angiiead  conveniend’  cum  prefat’  excrcit’  afmatorum  hominu’  per  dic- 
tu’  Regem  Hifpaniarum  ut  prefert’  mittend’,  ct  cum  eodem  excrcitu  ar- 
matorum  hominu’  ct  cum  talibus  aliis  fubditis  htijus  Regni  Anglie  quos 
idem  Dux  Norf'k  comparere  ct  procurare  potuifict  cor.jungere  cum  dic- 
to  excrcitu  per  dom'Rcgcm  Hifpaniaru'  ut  prefert’  mittend’ guerram  pub- 
licam contra  dictam  d'nam  Elizabeth’ Reginam  infra  hoc  Rcgnu’  fuu’ 
Anglie  levare  fufciperc  ct  manutenerc  ct  eandem  Mariam  nuper  Scoto- 
rum  Reginam  extra  cuftod'  et  pofleflionem  ejufdem  d'ne  n’re  Elizabeth’ 
Reginc  Anglie  cripere  ct  liberare  ac  pfedidhm  illuflriifimam  et  Chrifti- 
aniffimam  d’nam  n’ram  Elizabeth’  Reginam  de  regal i ftatu  titulo  po- 
telfate  preheminentia  & regimtnc  hujus  regni  fui  Anglic  penitus  depri- 
vare  drponere  drjiccre  et  exhereditare,  nec  non  fc  eundem  Thomam  Du- 
cem Norf’k  in  matrimonio  cum  prefat’  Maria  nuper  Scotorum  Regina 
conjuugere  et  copularr. 

Et  ultcrius  Jur’  pred’ei  fuper  fac'm  fuu’  pred’em  dicunt  et  prefentant 
quod  cum  prefat’  Robamts  Rtdoipbie  tres  feperaks  lVs  credcntiales  in 
no’ie  prefat’  Thome  Ducis  Norf'k  pro  ip’o  Robarto  Ridolphie  in  fuis 
falfis  nequiffimisetproditoriis  nuntiis  pred’ets  videl’t  unam  earundem  I’ra- 
rmn  ad  prefat’  Ducem  de  Alva,  alteram  ad  prefat’  Ep’m  Romanum,  ac 
tertiam  ad  prefat’  I’htllippu’  Hifpaniarum  Regem  mnsfcrcnd’ et  tranfpor- 
tarid’  compofuillet  et  feripfiflet  quod  poftea  ip’e  id’m  Thomas  Dux  Nor- 
flk  falfo  et  proditorie  in  ten  dens  volcns  et  a’io  fuo  confiderans  fucceffi- 
ortem  cffedlum  et  complemen’  in  prediffis  falfts  ct  proditoriis  nunciis  per 
prefat’  Robartum  Ridolphie  ut  preftrtur  miffis  quendam  \yiU*m  Barker 
gcncrofum  fervientem  iplius  T home  Ducis  Norf’k  xx°  die  Martii  an- 
no regni  d’ce  d’ne  Regine  nunc  tertiodecimo  fupradicto  apud  Cbarter- 
hsu/i  pred’eam  in  Comical*  Midd’  predi-3’  falfo  fubdole  & proditorie  ad 
Guerrau’  Dcfpes  amballatorcm  dicli  I’hillippi  Llifpaniarum  Regis  mifit  aJ 
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dclarana’  oftendend’  et  r.farmand’  predifio  ambiftatori  prcdicli  Pfcillippi 
Hifpaniarum  Regis  qurxl  ip‘c  id:m  Thomas  Dux  Nrefk  afunrubat  n af- 
firmaxc  vdlet  predict  as  Eras  creilentialcs  ad  prefat’  Ducem  de  Alva  Ro- 
mauu’  Ep'm  ct  Philip’  Hifpaniaru’  regem  no'ie  fuocompo'c  it  leript’  adeo 
valent'  & firmiter  prout  ipfetnet  idem  Thomas  Dux  Norfolk  eafdcm  ;na- 
nu  fua  propria  fubferipfiflet : Er  tnfuper  iidem  Jur’  fuper  facr'nt  fuu'  pre- 
dictum  prei.-ntant  et  dicunt  quod  prerficlus  Rob.mus  Iiidclpbie  xxvj0  die 
Manij  .mrio  regni  d'ce  d'ne  Elizabeth’  nunc  Regine  An  Jie  tertiodecimo 
fupradifio  apud  Datver  in  Com’  Cm*  extra  hoc  regnum  Anglic  ad  et  uf- 
que  partes  extfas  ct  tnmfmarinas  iter  I'uu*  arripuir  ad  pteficltnd’  pcr’rr.- 
plen' ct  exequend’ dia*  proditor  a nuncia  per  co-  farfutn  agrr.imcm*  prr- 
f..f  Thome  Duels  Norf’k  pofteaqur  prcd'c.is  Ridolphie  cadem  ncquiu:- 
nia  ct  proditoria  nuncia  fu3  in  part, bus  ext’is  et  tranfmarinis  tani  pre- 
fat’ Duci  de  Alva  quam  prefat’  Ep’o  Romano  tfarnwlt  retuht  et  declira* 
vttet  communicavjt.  Et  quod  pred’eus Robarttli  Ridolphie  poll  pred'em 
cxit’et  reccflSonem  fuu’  extra  hoc  re^nu’ Anglic,  sc  pud.  cad  cm  (alfa  nr- 
qutffima  et  proditoria  nuntia  fua  pred’ea  ptifst’  Duci  lie  Alva  narrat’  d.-~ 
cfarat’  ct  fa3’  una  I 'rant  fuain  in  quibuldam  fubdalis  al  enh  tt  inconfuetts 
cbaradleribus  et  notis  Anglic’  dia'  Cipher*  ad  frefat’  Thomam  Ducem 
Norf’k  (cribi  fecit  ct  mifit.  Quam  quidem  I’nuti  fie  ut  prefert*  feript' 
miffam  ip’e  idem  Thomas  Dux  Noil’lt  xviij“  die  Aprllis.  anno  regni 
d’ce  d’ne  Elizabeth'  Reginc  xiijp  fuptndidl'  apud  Cb&ritrkwft  pred'eam 
in  Com'  Midd’  predict'  falfo  ct  prod, tori'  rcccpit  ct  h’uit  ct  cand’m  ad- 
tunc  ct  ib'm  prefat’  Will ’mo  Barker  faivitmi  fuo  in  J’ias  coguit-s  et 
comm's  reduCcnd’  ct  dcciphernnd’  Anglic’  difl'  Vo  be  <lec'nhtred  lib'avic 
ct  dedit,  et  eand'm  l’ram  in  co'cs  ct  cogtiius  littetas  redikt’  ct  dcciphera- 
tam  Anglic’  diet'  deciphered  ip’e  id’m'Dux  poftea  xxv  die  Aprilis  anno 
regni  dine  d’ne  Elizabct'  nunc  tertiodecimo  lupradklo  apud  Cbarterhouft 
pred'eam  in  dicto  Com’  Midd'  falfo  ct  proditorie  recepit  infpexit  ct  per- 
Icxit  ct  penes  fc  adtunc  ct  ib’m  falfo  ct  proditorie  rerinnit  et  fcrvzvit, 

Er  quam  quidem  l’ram  predidtus  Robartus  Ridolphie  eidem  Thome 
ucl  Norf'k  inter  alia  fignificavit  cumque  ccrtiorcm  fecit  dc  benigna  au- 
dientia  fua  quam  ip’c  id'm  Robartus  h’uit  apud  prefat*  Ducem  de  Alva  in 
ncquilfimis  ct  proditoriis  nuntiis  fuprad’cis : Et  quod  id’m  Dux  de  Alva 
requ  fivit  et  voluit  ami  cos  ct  fautoies  confederation!'*  et  p’poit  predidt' 
pmatosefle  quandocunquc  potentia  |Kr  didlum  Hifpaniarum  regem  mit- 
tend' infra  hoc  Kcgnu'  Anglic  applicaret : Et  prctcrea  iid’m  Jur’  fuper 
facr’m  fuu’  pred’eu’  prefentant  et  dicunt  quod  pred’eus  Thomas  Dux 
Norf’k  X\'j°  die  Junii  anno  regni  d’cc  d’ne  Elizabeth’  Reginc  nui.c 
xiij<’  ftipradift'  apud  Cbarterhouft  prcdidl'  in  Com’  Midd’  predidt'  a 
prefat’  rjo  quimo  Romano  cpifeopo  unam  1'ram  cidcm  Duci  di- 
r’cam  falfo  et  proditorie  reccpit  per  quam  id'm  Epifcopus  Romanus  pro- 
mifit  fidem  Thorne  Duci  Norf’k  auxiliu’  ct  fupplcmcnrum  pro  adjuva- 
mine  predidto  Marie  nuper  Scotorum  Reginc,  ac  pro  ct  ad  nequilfima  ct 
proditoria  propo’it’  ct  intentions  predict'  exequrnd'  ct  perficicrul'  contra 
Irgiancic  fue  debitum  ac  contra  | accm  didle  d'ne  Elizabeth’  nunc  Regine 
Anglic  coronam  et  dignitat’  fuas  ct  in  Ic^um  hujus  Rrpni  Anglic  con- 
tempt' manifeftum.  Ncc  non  in  pcflimu’  et  pcrnitioliifimu'  cxemplum 
omhiu*  aliorum  in  tali  csfu  delinqucn'  ac  contra  forinam  diverforum  ijta- 
tut’  in  hujuftuodi  cafu  editor’  ct  provifor'  he. 

Et  modo  fciTd’co  inftantisdic  Martii,  viz.  xvj0 die  Januarii  annoxiiij^ 
fupnidiclo  coram  prefat'  Geoigio  Comite  Salop  preclaii  ordinis  Gancui 
militc  ct  hac  vice  Anglie  Scnei'callo  apud  Weftmonafter’  in  magna  tula 
pl’itorum  ib’m  ven’  prediA*  Thomas  Dux  Notf  fob  cuftod1  prefaci 
Owini  Hopton  Milit*  locum  tenen’  d’ne  Regine  di.fte  Turris  London'  in 
cujus  cuftod’  preantea  ex  caufa  prcdidla  & aliis  certis  de  caufis  commiftus 
fuit  ad  barram  hie  dmfl’  in  propr'  perfona  fua,  qui  committit'  prefato  lo- 
cumtcnemi.  Sec.  Et  ftatim  dc  omnibus  et  fingulis  fep'alibus  predititmi- 
bus  pred'eis  fibi  fuperius  feperatim  impo’it  alloquut’  qualitcr  fe  vellc 
mde  acquictari,  dicic  quod  iplc  in  nullo  eft  inde  culpabil'  ct  mde  de  bouo 
ct  malo  pon’  fe  fuper  pares  fuos,  hie. 

Super  quo  prediifti  Reginald’  Comes  Rand’  Will’mus  Comes  Wigorn’ 
ac  ccicri  atucdi&i  Comitis  et  Barones,  pred’ei  Thome  Ducis  Norf’k 
arcs  inftant’  fuper  corum  hdditatihus  ct  legianciis  difte  d’ne  Regine  de- 
it’  per  prefatum  Scnefcallum  Anglic  ab  inferiore  pare  ufque  ad  l'upre- 
mu'  pai’m  illorum  feperatim  publiee  examtnat’  quilib’t  corum  feperatim 
die’ quod  predict  us  Thomas  Dux  Norf’k  de  fepcralibus  p'ditio'b's  pre- 
dietis  fibi  feparatim  die’  quod  predidtis  fibi  I’eptiraiim  in  forma  prediifta  fu- 
perius impo’it  eft  inde  culpabil’  modo  ct  forma  prout  per  fcparales  indie- 
lament’  predict’  fuperius  fuppo’  See. 

Super  quo  inftantcr  Servicin'  d'ne  Regine  ad  legem,  ac  ipfius  d’ne  Re- 

E'ne  Attorn’  juxt’  debit’  legis  formam  petunt  verius  eundem  Thomam 
ucem  Norf’k  judicium  et  cxecutionem  fuperinde  pro  d’ea  u’na  Regina 
h’end'  See. 

Et  fuper  hoc  vis’  et  per  Cur’  hie  intellect’  omnibus  et  fingulis  premilns 
Con’  eft  quod  predictus  Thomas  Dux  Norf’k  ducat’  per  prefat'  Locum- 
tenen’  ufquc  diet’  Turrim  London’  et  dcinde  per  mediu’  Civitat’  Lon- 
don’ ufquc  ad  furcas  dc  Tibornt  trahatur  ct  ib’m  fufpendat’  et  vivens  ad 
terram  profternat'  ac  imeriora  fua  extra  ventrem  fuu’  capiam'  ip’oq*  vi- 
vente  comburent',  et  caput  ejus  amputetur  quodque  corpus  ejus  In  qua- 
tuor  partes  dividat’,  ac  quod  raput  et  quarteria  ilia  ponantur  ubi  d’no 
Regina  ca  atEgnare  volucrit,  Sec. 
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NUMBER  IV. 


The  bringing  Sir  Walter  Raleigh  to  Execution  *, 

SIR  Walter  Raleigh , by  Venue  of  His  Majcfty’s  Writ  of  Habeas  I give  unto  you  the  Oil  of  Comfort;  though,  in  refpeft  that  I am  a 
Corpus,  was  brought  to  the  King’s  Bench  Bar,  at  Wejlminjier , Minifter  of  the  Law,  mixed  with  Vinegar.  Sorrow  will  not  avail  you 

where  he  was  proceeded  againft,  as  follows.  in  fome  Kind : For,  were  you  pained,  borrow  would  not  cafe  you  ; were 

Firft,  the  Writ,  delivered  to  the  Judges  by  Sir  Walter  Apfly,  was  read,  you  afflicted.  Sorrow  would  not  relieve  you  ; were  you  tormented,  Sor- 
purporting.  That  whereas  Sir  Walter  being  long  before,  in  the  Prefence  row  could  not  content  you;  and  yet,  the  Sorrow  for  your  Sins  would  be 

of  divers  noble  Perfonages,  legally  convicted  of  High-Treafon,  at  'Win-  an  everlafting  Comfort  to  you.  You  muft  do  as  that  valiant  Captain  did, 

ebejltr,  was  then  and  there  adjudged  to  be  hanged,  drawn,  and  quartered,  who  perceiving  himfclf  in  Danger,  faid,  in  Defiance  of  Death  ; Death, 

After  the  reading  of  this  Writ,  Mr.  Attorney,  Mr.  Henry  i elver  ton,  thou  txptQeJ)  me,  but , maugre  thy Spite,  / expe&  thee.  Fear  not  Death  too 

fpakc,  in  Effect,  thus:  much,  nor  fear  not  Death  too  little;  not  too  much,  left  you  fail  in  your 

My  Lords,  Si  t Walter  Raleigh,  the  Prifoncr  at  the  Bar,  was,  Fifteen  Hopes;  not  too  little,  left  you  die  prefumptuoufly  : And  here  I muft  con- 

Years  fincc,  convicted  of  High-Treafon,  by  him  committed  againft  the  elude  with  my  Prayers  to  God  for  it ; and  that  he  would  have  Mercy  on 
Perfon  of  His  Majefty,  and  the  State  of  this  Kingdom,  and  then  received  your  Soul.  And  to  the  Lord  Chief  Juftice  ended  with  thefe  Words; 
the  Judgment  of  Death,  to  be  bang’d,  drawn,  and  quarter’d  : His  Ma-  Execution  is  granted. 

jefty,  ofnis  abundant  Grace,  hath  been  pleafed  to  (hew  Mercy  upon  him  Sir  Walter  Raleigh.  My  Lord,  I defire  thus  much  Favour,  that  I may 
till  now,  that  Juftice  calls  unto  him  for  Execution.  not  be  cutoff  fuddeniy;  fori  have  fomething  to  do  in  Difchargc  of  my 

Sir  Walter  Raleigh  hath  been  a Statcfman,  and  a Man,  who,  in  Regard  Confciencc,  and  fomething  to  fatisfy  his  Majefty  in,  fomething  to  fatisfy 

of  his  Parts  and  Quality,  is  to  be  pitied  : He  hath  been  as  a Star,  at  which  the  World  in ; and  I defire  I may  be  heard  at’ the’  Day  of  my  Death.  And 
the  World  hath  gazed;  but  Stars  may  fall,  nay,  they  mult  fall,  when  here  I take  God  to  be  my  Judge,  before  whom  I uia.ll  (hardy  appear,  1 
they  trouble  the  Sphere  wherein  they  abide.  It  is  therefore  His  Majefty’s  was  never  difioyal  to  his  Majefty,  which  I will  iuftify  where  I (hall  not 
Plcafure  now  to  call  for  Execution  of  the  former  Judgment,  and  I now  fear  the  Face  of  any  King  on  Earth  : And  fo  1 befecch  you  all  to  pray 
require  Order  for  the  fame.  for  me. 

Then  Mr.  Fanjhaw,  Clerk  of  the  Crown,  read  the  Record  of  the  Con- 

viflign  and  Judgnem,  »nd  csIW  to  the  Priforra,  to  hold  op  his  Hand.  2).  IPhranl. htiialt  fre  Occolktttmt  Walter!  Raleigh,  Militii. 

which  he  did.  I hen  was  the  Pnfoner  asked.  What  he  could  fay  for  him- 

felf,  why  Execution  fliould  not  be  awarded  againft  him  ? A.  D-  sCiS.  Rymer't  *JAA1ES , by  the  Grace  of  God,  King  of  England, 

Sir  Walter  Raleigh.  My  Lords,  my  V oicc  is  grown  weak,  by  reafon  of  Fadera,\o\.n.  ^ J Scotland,  France , and  Ireland,  Defender  of  the 
my  late  Sicknefs,  and  an  Ague,  which  I now  have;  for  I was  even  now  Pag'  11 5-  Edit.  1717.  Fait  he,  £sV.  To  our  rightc  Truftye  and  We  II-  beloved 
brought  hither  out  of  it.  Councilor  Francis  Lord  Ferulam , our  Chancellor  of  England ; Greeting. 

Lord  Chief  Juftice.  Sir  Walter , your  Voice  is  audible  enough.  Whereas  Sir  Walter  Raleigh,  Knighte,  late  of  thcParifhcof  Saint  Mar- 

Sir  Walter.  Then,  my  Lord,  all  that  I can  fay  is  this;  That  the  Judg-  tyn  in  the  Feilds,  in  the  County  of  Middltfex , with  others,  hath  been  in- 
ment  which  I received  todiefo  longfince,  I hope  it  cannot  now  be  drain-  difted  of  divers  High-Tteafons  by  him  committed  againft  Us,  and  therc- 
cd  to  takeaway  my  Life;  for  that  hnce  it  was  His  Majcfty’s  Plcafure  to  upon  hath  been  tryed,  and  found  Guiltye  of  the  fame,  before  our  dears 

frant  me  a Commifflon  to  proceed  in  a Voyage  beyond  the  Seas,  wherein  Coufine  and  Counfellor,  Thomas  Earle  of  Sujfolke,  then  Chamberlaine  of 
had  Power,  asMarflial,  on  the  Life  and  Death  of  others,  fo,  under  Our  Houfchold, 

Favour,  I prefume  1 am  difeharged  of  that  J udgment : For,  by  that  Com-  Gilbert  late  Earle  of  Sbrewjbury, 

million,  I departed  the  Land,  and  undertook  a Journey,  to  honour  my  Charles  late  Earle  of  Devon, 

Sovereign,  and  to  enrich  his  Kingdom  with  Gold,  of  the  Ore  whereof  Henry  Lord  Howard, 

this  Hand  hath  found  and  taken  in  Guiana ; but  the  Voyage,  notwith-  Robert  Lord  Cecill,  of  EJftngdon,  then  Our  Principal  Secretary, 

(landing  my  Endeavour,  had  no  other  Succefs,  but  what  was  fatal  to  me,  Edward  Lord  Wotton,  then  Our  Comptroller  of  ourc  Houfehold, 
the  Loft  of  my  Son,  and  wafting  of  my  whole  Eftate.  And  ot;her  our  Juftices  of  Oier  and  Terminer,  at  our  Cityc  of  Wmchtjier , 

Iieing  about  to  proceed,  he  was , by  the  Lord  Chief  Juftice,  interrupted,  inourCountyeof  Southampton , concerning  Treafons,  and  other  Offences, 
who  Jpabc.  lately  affigned ; which  faid  Sir  Walter  Raleigh  was,  for  the  fame  his 

Treafons,  by  them  adjudged  to  be  drawn,  hanged,  and  quartered,  ac- 
Lord  Chief  Juftice.  Sir  Walter  Raleigh , this  which  you  now  fpeak,  cording  to  the  Lawes  and  Cuftomes  of  this  our  Rcalmc  of  England,  in 
touching  your  Voyage,  is  not  to  the  Purpofe,  neither  can  your  Commifflon  that  Cafe  provided  ; which  faid  Commifflon,  with  the  faid  Judgment,  In- 
any  Way  help  you ; by  that  you  are  not  pardon’d ; for  by  Words  of  a fpe-  diriment,  and  the  Try  all  and  Proceedings  thereupon,  were  retourned, 
cial  Nature,  in  Cafe  of  Treafon,  you  muft  be  pardon’d,  and  not  impli-  and  doe  rcmaync  in  our  faid  Court  of  Pleas,  before  Us  tf>  be  houlden  ; 
citly.  There  was  no  Word  tending  to  Pardon  in  all  your  Commifflon,  and  although  the  faid  Sir  Walter  Raleigh  be  adjudged  to  dye  as  aforefaid  ; 
and  therefore  you  muft  fay  fomething  elfe  to  the  Purpofe;  otherwife,  we  yet  Wc,  mynding  to  difpencc  with  that  Manner  of  Execution  of  Jutig- 
muft  proceed  to  give  Execution.  ment,  doe  therefore,  by  theis  Prefcnts,  pardon,  remit,  and  releafe  the 

Sir  Walter  Raleigh.  If  your  Opinion  be  fo,  my  Lord,  I am  fatisfied,  faid  Sir  Walter  Raleigh , of  and  from  fuch  Execution  of  his  Judgment  to 
and  fo  put  myfelf  on  the  Mercy  of  the  King,  who  I know  is  gracious;  be  drawnc,  hanged,  and  quartered,  as  abovefaid,  and  inftead  thereof,  our 
and,  under  Favour,  I muft  fay  I hope  he  will  be  pleafed  to  take  Com-  Plcafure  is  to  have  the  Head  only  of  the  faid  Sir  Walter  Raleigh  cut  oft’, 
miferation  upon  me.  As  concerning  that  Judgment  which  is  fo  long  pad,  at,  or  within  our  Palace  of  Wejlminfter,  in,  or  upon  fome  fitt  and  convc- 
and  which,  I think,  here  are  fome  could  witnefs,  nay,  his  Majefty  was  of  nient  Place,  or  Scaffold,  to  be  provided  in  that  Behaulf,  and  that  in  fuch 
Opinion,  that  I had  hard  Mcafurc  therein.  Sort,  and  Order,  as  in  fuch  Cafes  have  been  heretofore  done ; the  faid 

Lord  Chief  Juftice.  Sir  Waller  Raleigh,  you  muft  remember  yourfclf ; Judgment  to  be  drawne,  hanged,  and  quartered,  or  any  Lawe,  or  other 
you  had  an  honourable  Trial,  and  fo  were  juftly  convicted ; and  it  were  Thing,  or  Matter  whatfoever,  to  the  contrary  notwithftanding : Willing, 
Wifdotn  in  you  now  to  filbmit  yourfclf,  and  to  confefs  your  Offence  did  charging,  and  hereby  exprefsly  commanding  you  our  faid  Chancellor, 
juftly  draw  upon  you  that  Judgment  which  was  then  pronounced  againft  That,  uppon  Receipt  hereof,  you  do  forthwith  direft,  under  our  Great 
you  ; wherefore  I pray  you  attend  what  I (hall  fay  unto  you.  1 am  here  Seale  of  England,  Two  fevcrall  Writtes,  one  to  the  Licutenante  of  our 
called  to  gram  Execution  upon  the  Judgment  given  you  Fifteen  Years  Tower  of  London,  or  his  Deputy  there,  for  the  Delyvery  of  the  faid  Walter 
fince ; all  which  Time  you  have  been  as  a dead  Man  in  the  Law,  and  Raw/eigh  to  the  Sheriffe  of  Middltfex , at,  or  within  our  faid  Palace  of 
ji-'phr  at  any  Minute  been  cut  off,  but  the  King  in  Mercy  fpared  you.  Wejhninfter  aforefaid  ; and  another  Writt  to  the  faid  Sheriff  of  Middlefex , 
You  might  think  it  heavy,  if  this  were  done  in  cold  Blood,  to  call  you  for  the  receiving  the  faid  Sir  Walter  Raleigh  of  and  from  the  Handes  of 
to  Execution,  but  it  is  not  fo ; for  new  Offences  have  ftirred  up  his  Ma-  our  faid  Lieutenante,  or  his  Deputye,  and  for  the  executing  of  him  there, 
jelly’s  Juftice,  to  remember  to  revive  what  the  Law  hath  formerly  call  up-  at  fome  fitt  and  convenient  Place,  to  be  there,  by  our  faid  Sheriff,  crofted 
on  you.  I know  you  have  been  valiant  and  wife,  and  I doubt  not  but  and  provided  for  that  Purpofe,  in  fuch  Manner  and  Form  as  in  fuch  Cafes 
you  retain  both  thefe  Virtues,  for  now  you  (hall  have  Occafion  to  ufe  hath  heretofore  bin  done,  or  ufd  to  be  done ; and  theis  Piefents  (hall  be 
them.  Your  Faith  hath  heretofore  been  aueftioned,  but  I am  refolvcd  your  Warrant  and  Difcharge  for  the  fame,  againft  us,  our  Heirs  and  Suc- 
you  are  a good  Chriftian,  for  vour  Book,  which  is  an  admirable  Work,  cellars  forever, 
doth  teftify  as  much.  I would  give  you  Counfel,  but  I know  you  can 

apply  unto  yourfclf  far  better  than  t am  able  to  give  you;  yet  will  I,  Witnefs  Our  Self,  at  Weftminfler,  the  Eight-and-Twcntictb  Day  of 

with  the  good  Neighbour  in  the  Gofpel,  who  finding  one  in  the  Way,  Oftobcr. 

wounded  and  diftrefled,  poured  Oil  into  his  Wounds,  and  refrefhed  him.  Per  Breve  dc  Privato  Sigillo. 

* People  have  often  wondered  how  an  old  Sentence,  that  had  lain  dormant  fo  lone,  could  have  been  put  in  Execution  ; cfpecially,  as  Sir  Halter,  by  the  King’s  Patent, 
had  Power  of  Life  and  Death  over  the  King's  Subjefi'. : And  as  what  is  printed  in  Vol.  I.  pag.  *19.  is  a very  fliort  and  imperfect  Account  of  the  Proceedings  againft  that 
Great  Man,  before  Sentence,  wc  hope  the  Account  which  we  have  procured  from  authentic*  MSS.  will  be  acceptable;  together  with  the  Warrant  of  his  Execution,  from 
Rjmir's  FmJcra. 
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NUMBER  V. 

The  Argument  of  William  Prynne  of  Lincoln’s-Inn,  Efq.  (a)  Hill.  20  Car.  I.  Eanc.  Regis,  in  the 
Cafe  of  the  Lord  Connor  Magvvire,  Baron  of  Inefkellin  in  Ireland,  ( the  chief  Contriver  of  the  late 
Irilli  Rebellion  and  M off  acre  of  the  Frotejlant  Englifli)  againfl  whom  he  was  ajfivned  Counfel  by  both 
Hottfes  of  Parliament , 


The  Cafe  2nd  Plea  of  the  Lord  Magwire. 

CO^ncr  Magwire,  by  the  Name  of  Connor  Magwire  of  London  i Efquire, 
was,  :ii  Michaelmas  Term  laft,  indiiftcd  in  this  Court  fur  jiverol 
High  Treafons  committed  by  himjtlf. i together  with  Hugh  Mai- Alabin 
and  divers  ether  Ctnfpirateri  and  falfe  Traylors  againft  our  Lord  the  King, 
within  the  Realm  cl  Inland  in  partibus  tranfmarinii,  on  the  23d  Day  of 
OSsber , 17  Cart !i.  Upon  his  Arraignment  at  this  liar,  after  Not  Guilty 
leaded,  bring  demanded,  How  he  would  be  tried  ? he  put  in  this  Special 
lea,  as  to  the  particular  Manner  of  his  Trial  only,  under  his  Counfcl’s 
Hand. 

That  by  the  Statute  of  Mag  Chart  a,  it  is  enabled,  That  no  Frtrman 
t right  to  bt  i’  prifoned,  lie.  Nor  will  lit  puts  upon  him , but  by  tht  lawful 

Judgment  of  bit  Piers,  or  by  the  Law  of  toe  Land.  That  after  this,  in  a 
arliament  held  at  Drogheda h in  the  Kingdom  of  Ireland,  in  the  10th 
Year  of  King  Henry  VII.  it  was  cnaded,  That  all  Statutes  late  made 
within  the  Realm  of  England  concerning  or  belonging  to  the  Common  and  Pub- 
lique  IVeal  of  the  fame , from  thenceforth  Jhould  be  deemed  good  and  effectual 
in  Law ; and  over  that,  be  accepted,  ufed , and  executed  within  the  Land  of 
Ireland  in  all  Points,  and  at  all  Times  requiftte,  according  to  the  Tenor  and 
EffeCl  of  the  fame  : A d that  by  Authority  uforefaid  they  and  every  of  them  be 
authorized,  approved,  and  confirmed  in  the  faid  Land  of  ] re  land  : I hat  be- 
fore the  Time  of  the  fuppofed  Treafons,  King.  Charles,  bv  his  Letters 
Patents  under  the  Great  Seal  of  Ireland,  bearing  Date  the  laft  Day  of  Au- 
girfl , in  the  4th  Year  of  his  Reign,  at  Dublin  in  Ireland,  did  create  Brian 
Magwire,  Father  of  the  faid  Conner  Magwut,  Baron  of  InifieUen  in  the 
County  of  Fnrmonagh  in  the  faid  Realm  ; and  granted  to  him  and  the  Heirs  i 
Males  of  his  Body,  the  Title , Honor,  and  Dignity  of  the  faid  Barony , and  to  j 
have  a Place  and  Foiie  among  the  Peers  and  Nobles  of  Ireland  in  the  Parlia-  \ 
meats  of  that  Realm : By  virtue  whereof  the*  faid  Brian  was  feifed  in  his  1 
DcmcJne  as  of  Fee  Tail  of  the  faid  Barony,  and  dyed  feifed  thereof  at  1 
Dublin,  1 Feb.  12  Carols,  before  the  fuppofed  TrrafonS  ; after  whofc  Death 
the  faid  Barony  defeended  to  him  as  Heir  in  Tail : That  by  virtue  of  thefe 
Letters  Patents,  before  the  faid  fuppofed  Treafons  committed , lie  was  one  1 
of  the  Batons,  Lords,  and  Peers  of  Parliament  in  the  Realm  of  Ireland  ; and 
at  the  Parliament  begun  and  held  then  the  16 th  Day  of  March,  16  Car.  at 
Dublin,  and  continued  until  the  17th  of  Augujl  then  next  following,  and  1 
then  adjourned  till  the  nth  of  November  next  enfuing,  and  ihcncc  pro- 
rogued to  the  24th  of  February  next  following , and  from  thence  continued 
till  the  24th  of  J une,  1 7 Car.  he  was  prefenl  as  cue  of  the  Peers  of  the  Realm 
ef  Ireland.  And  further  faith.  That  on  the  23d  of  Oflober,  17  Car.  he  was 
taken  and  airefh  d by  certain  Perfons  to  him  unknown  at  Dublin , in  Ire- 
land, and  there  committed  to  fafe  Cuftody  for  the  T reafons  pretended  to 
be  committed  by  him,  till  afterwards  he  was,  on  the  1 2th  of  June,  1 8 Cdr. 
by  certain  Perfons  to  him  unknown,  brought  in  fafe  Cuftody,  againft  his 
Will,  to  IPeJlmirt/hr  within  the  Realm  of  England,  and  then  and  there 
committed  to  the  Tower  of  London,  where  he  is  yet  detained.  And  there- 
fore prayeth,  That  he  may  be  tried  and  judged  by  his  Peers  of  the  Realm  of 
Ireland,  for  thr  f,‘!p’>ft‘b  Treafons  in  the  Indiflment.  To  this  Pica  of  his 
Mr.  Ashe,  the  King's  Attorney  in  this  Court,  hath  demurred  in  Law,  and 
the  Prifoner  hath  joined  in  Demurrer : And  Whether  this  Plea  of  the 
Pri  loner,  as  to  his  Trial  by  bis  Peers  ef  the  Realm  of  Ireland,  be  good  in 
Law?  is  the  folc  Qucftion  to  benow  argued. 

This  Cafe  is  of  very  great  Concernment,  and  yet  of  greater  Expec- 
tation : It  concerns  the  whole  Peerage  of  Ireland  in  fornc  Rcfpe&s,  on 
the  one  Hand  and  on  the  other,  the  Jufticc  both  of  the  King,  Parlia- 
ment, and  Kingdom  of  England,  in  bringing  a defperate  Rebel  and  Arch- 
Traylor  to  condign  Punilhment,  for  the  tnoft  horrid,  bloody  Treafon 
againft  the  King’s  Royal  Crown  and  Authority,  the  Protcftant  Religion, 
and  the  whole  Englijh  Nation  inhabiting  Ireland  (devoted  to  Deftru&ion 
by  this  Traylor  and  his  Confederates),  that  ever  was  plotted  or  executed 
under  the  Sun.  The  Fves  of  all  our  Three  Kingdomcs  (highly  concerned 
in,  and  deeply  fuffering  by,  this  Treafon),  but  more  especially  the  Eves 
and  Hearts  of  our  adjoyning  vigilant  Parliament  (which  hath  cfpccially 
recommended  it  to  '.his  Court,  and  affigned  myfclf,  among  others,  Coun- 
fcl  in  this  Cafe),  are  intentivcly  fixed  upon  the  final  Refult  and  ifiueof 
it.  1 wifh  my  Vacancy  to  ftudy  and  Abilitic  to  argue  this  publique 
Caufe,  had  been  fuch  as  "might  have  fatisfied  Expectation,  and  dilchargcd 


the  Truft  repofed  in  me ; but  other  publick  Services  having  much  inter- 
rupted me  therein,  I (hall  begin  to  argue  it  for  the  prefent  with  the  beft 
Skill  I may,  and  fo  leave  it  to  thole  learned  Gentlemen  of  the  Law  (if 
there  dial!  be  need  of  any  further  Arguments)  who  are  provided  to  argue 
after  me,  to  fupply  what  is  defective  in  this  my  procmial  Argument. 

All  blatters  ol  Fact  and  Form  ariliiig  in  this  Plea  have  been  already 
admitted  true,  and  fufEciently  pleaded  in  Law  by  mutual  Confent,  and 
nothing  but  the  tneer  Matter  in  Law  refts  now  to  be  debated,  which  I 
conceive  to  be  but  one  fhort,  fingls  Point. 

For  though  the  Prifoner  plead?,  1 bat  there  was  a Parliament,  ef  which 
he  was  a Peer  and  Member,  continuing  in  Ireland  by  Prorogation  at  the 
i Time  of  his  Apprebenfion  and  fending  ever  into  England  ; yet  this  Privilege 
of  Parliament  comes  no  ways  in  (Qucftion  as  tothe  Point  of  his  Trial,  now 
! only  in  illuc  (as  hath  been  falfly  fuggefted  to  the  Lords  Houfe,  and  inti— 
j mated  in  an  Otdinanccof  theirs  fince  revoked),  but  relates  only  lo  his  firft 
Apprehcnfion,  which  is  not  here  in  Controverfie.  Befidcs,  he  pleads  not. 
That  this  Parliament  is  yet  eontinuirsg  end  a finally  fitting  in  Ireland,  of 
which  he  ought  to  have  (h)  the  Privilege ; but  that  it  was  continued  till  the 
’ 24th  of  June,  17  Car.  which  is  three  Years  fiucc,  and  fo  intended  to  be 
I long  fince  ended  : Nor  pleads  he.  That  he  ought  to  be,  or  to  have  been 
tryed  for  his  Treafon  in  the  Parliament  of  Ireland,  nor  that  his  Privilege 
I ef  Parliament  ought  to  extend  tofecure  him  from  any  Afprebenjion  or  Indiflment 
'for  HighTreafon  (when  the  Treafon  is  vifible  and  real,  as  bis  is,  and  not 
imaginary  only),  in  which  Cafe  of  Turf  on  m Privilege  of  Parliament  is  to 
he  admitted,  us  hath  been  refolved,  S H.  VJ.  rot.  Par',  n.  57.  31  H.  VI.  rot. 
Pari.  n.  25, 26,  27.  Cook’,  4 InjHt.fi.  25.  So  as  the  Matter  of  his  Privilege 
of  Parliament  is  quite  out  of  Doors,  and  the  folc  Point  in  I%e  is  but  this : 

Whether  a Peer  of  Ireland  committing  High  Treafon  in  Ireland,  for  which 
he  is  there  appiehenJed,  and  afterwards  by  Order  of  Parliament  here  brought 
thence  into  England  againfl  his  H ill,  n.cy  be  indlfted and  tryed ftr  that  Tea- 
fon  in  this  Court  of  King’s-Bcnch  by  a J^rj  of  Middlcfex  only,  not  by  bis 
Peers  of  Ireland,  by  virtue  of  the  Statute  of  35  Hen.  VIII.  cap.  2.  ? 

And  under  favour,  I conceive  in  fome  Clcarnefs  affirmatively.  That  he 
may  and  Jhull  be  tryed  here  by  an  ordinary  Jury  of  Middlefex,  and  outed  of  his 
Peerage,  by  virtue  of  thii  All. 

The  Queftion  arifing  mccrly  upon  the  Adi  itfelf,  which  is  very  fhort, 
I (hall  firft  recite  it,  and  then  draw  my  Arguments  out  of  the  very  In- 
tention, Words,  and  Bowels  of  it. 

The  Afl  of  35  Hen.  VIII.  cap.  2. 

FSDrafinucf)  as  fome  ‘Cotiuts  anb  fTauCiomr  fialie  turn  mobcD,  STljat 
certain  kuU’s  of  Srcafons.  uSiiVnfiana,  aiiD  toncra  Brunts  of  Una. 
u,n0,  tssnr,  jirpitrart-D,  or  committed  out  of  die  Linear  ^aufrus  iXealin 
of  England,  anD  otljcr  I}!*  (3caces  tComir.tons,  cannot,  nr  map.  bp  die 
Common  : air£  of  tljis  llcaitn.  hr  tnquino  of.  iharO,  ano  Oftcrmituo 
Unfiiin  tips  his  faiO  IvCflim  of  England for  a plam  llimirp,  HErotr,  o:jd 
Stfclaranon  djercin  to  be  tpo  snu  maoe.  be  it  eiiartf  3 bp  ^tirijcntp  of  tl);s 
nrefenr  £arlmmrnt.  2tj.it  all  manner  of  JjDffmccs  being  alre.'.op  maor  or 
Bettered,  or  grafter  fo  be  inaOr  cr  DirtsrfB  bp  anp  the  Catos  anti  statutes 
of  ftiis  11  calm,  to  be Sreafcns,  •Bifpnfions  of  HT rrafbns,  0:  conualimnts 
01  Srcafoiiff,  covir.  3ito  perpetrates.  or  comm. mu.  cr  htnaftir  fobc  Bom-, 
jersetrafcB,  cr  lommirfrD,  bp  anp  jierfon  or  perfons  out  of  this  ISralm 
of  England.  Cjall  be  from  briickfortii  inquires  of,  IjearD  ana  ocdrmiino,  bi- 
lore  ti;e  Banos  Suffices  of  IjisIStttd),  for  iilvas  to  be  fyo'.Dtn  beforr  tj:m* 
1 felf,  b;>  good  ano  tetoful  OTn  of  the  lame  felnre  tolprc  tip  faiD  Eh  ml)  Q;a(l 
fit  ano  be  be ) t or  elfe  before  fach^ommiCstoia  rs.  sno  ui  fuel)  *-(j.re  of 
tip  Stalin,  as  Qiall  be  afs  cneb  br  dp  ^BaiiQira  Coramifieicn,  ar.t) 
bp  cooo  cnD  latoful  tPcn  of  the  fame  £l)lre,  m liter  fanner  ano  Form,  to 
ail  intnits  and  11;  poles,  as  if  fuel)  Sf  reafons,  Ql.fprJtcms  cf  arrncno, 
nr  (ioiufalmcnts  ot  2rt. -u'ons,  too  been  Boric,  pi  n erratm.  and  comm irfio 
toit.im  me  fame  £'lure  toljtte  rijep  0;au  be  fo  inquirrn  or.  ijeaeB,  ano  tttcr- 
muieO.  as  is  afoniaio. 

^roBiOtb  altoavB.  5"lat  if  anp  Hie  infers  of  this  llrslm  fiwll  Ijapprn  to 
be  inoiar  o of  anp  fuel)  ^rrafons  or  other  li’fftRccs  aimfsiB,  bv  autljorifv 
of  tljis  3, ft.  Hjat  then  after  fuel]  SiiDinmcnf  rljrv  Iiai*  tljrirSm!  bp 
djeir  j&ccrs,  in  fuel)  use  ^paiunr  and  jfonn  as  ijattj  been  ijirttofore  si* 
cuSomed. 


fa)  I apprehend  it  neither  unfratosable  nor  unprofitable  to  publifh  this  Argument  at  lawfonrt  ruing  the  Trial  of  hj/l  Peers  for  foreign  Treafons  eu.edbj  turn,  made  by  me 
r.r«  n Yean  pad,  in  the  Kir.g' ,-ii,n.b  Court  at  Il'rJntinJIeJ,  in  the  Care  of  Conner  Magwire,  an  InJ).-  Baron,  there  indifled  for  High-Trealon,  in  having  3 jinncipal  Unnd  in 
the  late  bl.iudy  Rebellion  in  Ireland-,  againfl  whom  1 was  (by  fpecial  Order)  affigned  Connfcl,  among  other!,  by  the  Parliament  then  Gtlmg;  upon  whnfe  Plea,  and  a De- 
murrer thereunto,  1 full  argued  this  new  Point  in  Law,  never  to.merly  diluted,  adjudged  in  open  Court,  Itheite,  Dn  Infh  Peer  for  Common.-  rj  comsmtlmg  Treafon  ir.  Ireland, 
fens  over  from  thrnre  into  England  againft  ba  Hill,  might  be  tnwfullj  tried  for  it  in  lie  King’.- Bench  at  Weflmimter  lj  a Middlcfex  Jury,  and  card  of  tvs  Trgal  by  Jrifti  Petrs  of 
bis  Condition,  by  thr  Slattnr  of  }:  li.  VllJ.c.a.?  Alter  two  folemn  Arguments  at  tht  Bar,  b)  myfclf  and [Serjeant  Rolls,  againft,  and  Mr.  Hula  and  Mr.  Twifdtnior  thePn- 
fnner,  and  Mr.  Jufticc  Ba.-cn’s.  Argument  on  the  Bench,  hil  Plea  wai  over-ruled,  adjudged  againft  him  ; it  being  re  fotetd,  le  ns-.rbt  and  ought  to  It  tried  only  ly  a Jury  ofW\A- 
dlefcx,  not  ty  bu  Pern  of  Ireland  : Whereupon  he  pleading  Hot  Guilty  to  his  Indiawent,  wa*  tried  by  a Subftantial  lury  (to  wliom  he  lock  hath  bis  peremptory  and  legal 
Challenges,  which  the  Court  allowed  him  ot. right),  and  after  a very  fair  and  full  Trial,  was  found  Guilty  by  the  lury,  upon  molt  pregnant  Evidence ; and  then  condemned, 
and  executed  as  a Traylor  at  iybum.  Pryn/iro  Prrfate  to  his  Argument,  P.  i,  a. 

This  Argument  Ihouhl  be  read  after  Lord  Magwire' s Pica  in  Vol.  1.  Page  939. 
fl)  Sec  5 S.  IV. ft  «.  in  Ireland. 

Vo l.  VIII.  ’ Y y From 
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( 3+3 ) A P P E 

From  this  Aft  I flull  deduce  feveral  Arguments  and  Conclufions  to 
prove,  that  the  Prifoncr  at  the  Bar,  though  a Peer  of  Ireland,  fliall  be 
tried  ty  an  ordinary  Jury  of  Middlefex  litre,  not  by  his  Peers  in  cr  of 
Ireland*  for  the  Treafons  committed  in  Ireland,  thereof  he  (lands  hurc 
indicted  : 

For  my  more  methodical  proceeding,  I fhall  divide  the  fingle  Point  in 
Controveifie  into  thefe  Three  fubordinatc  Queftions  : 

I.  UketbeT  this  Statute  exttnds  to  Treafons  committed  in  Ireland,  by  Irifh 
Commoners  ? 

II.  ( thither  it  rtaeketh  to  Treafons  in  Ireland  perpetrated  by  Irilh  Peers, 
as  well  as  by  Irilh  Commons  ? 

III.  Admit  it  extends  to  Irilh  Pens  at  ivt/l  as  Commoners , whether  it  doth 
not  then  in.vitoblt  out  them  cf  their  Trials  be  Irifh  Peers,  and  J'ubjcfl  both  of 
them  alike  to  a Trial  at  this  Bar , by  a Middlefex  Jury  ? 

For  the  Firft,  Whether  this  All  extends  to  Treafons  committed  in  Ireland, 
by  Irifh  Commoners?  There  is  but  little  Doubt  of  it.  Foe  l’utt.  It  is  as 
clear  as  the  Sun  at  Noon-Day,  that  this  Act  extends  to  all  Treafons  done 
or  perpetrated  in  Ireland  by  Irifh  Commoners  ; for  the  main  Scope  and  In- 
tent of  this  Law  being  to  make  all  manner  of  Offences  then  made  or  declared, 
or  hereafter  to  be  made  or  declared  to  be  Treafons,  A’Lfpri/um  of  Treafons , or 
Concealments  of  Treajons , by  any  Laws  or  Statutes  of  this  Realm,  done,  perpe- 
trated or  committed  by  any  Ptrfin  or  Ptrfons  out  of  England,  inquirable  or 
triable  within  this  Realm,  without  any  Scruple  or  Difficulty , either  in  this 
Court , or  before  fuels  Cemmifftoners  in  J'uch  Shire  of  this  Realm,  as  the  King 
by  his  Cemmjjion  Jhall  afiign  ( the  very  Sum  and  Subftance  of  this  Aft,  as 
the  exprefs  Letter  thereof  re folves),  the  Realm  of  Ireland  being  out  of  this 
Realm  of  England,  and  no  Part  thereof,  and  Treafons  therein  committed 
by  Commoners,  being  Treafons  done  and  perpetrated  out  of  this  Realm  of 
England  ; (as  is  clear  by  20  H.  VI.  f.  8.  a.  b.  19  H.  VI.  53.  b. 
32  II.  VI.  25.  b.  2 R.  III.  f.  12-  I H.  VII.  f.  3.  Plowden  368.  b. 
Dyer,  f.  360.  b.  Cook  7 Report,  f.  22,  23.  Calvin’s  Cafe,  1 II.  V.  c.  8- 
4EV.  c.  6.  Cook’s  Inftit.  p.  11.  18.)  thefe  Treafons  mult  certainly 
and  moft  neccfTarily  be  both  within  the  Intent  and  Words  of  this  Law, 
and  fo  confcquently  triable  in  this  Court  by  an  ordinary  Jury  of  Adiddlr- 
fex,  without  any  Scruple  or  Difficulty  : The  rather  becaufe  Ireland , 
though  out  of  this  Realm  of  England,  is  yet  Part  of  the  King’s  Domi- 
nions, and  a fubordinate  Kingdom,  united  and  annex’d  to  the  Crown  of 
England,  govern’d  by  the  Laws  of  England,  and  bound  bv  Afts  of  Parlia- 
ment made  in  England  in  many  CafcS,  as  is  refolved,  and  undeniably  evi- 
denced by  Pat.  6.  Johan,  m.  6.  n.  17.  Rot.  Pat.  8 Johan,  m.  1.  Ctauf 
1 1 II.  111.  m.  8.  Pat.  30  H ■ III.  m.  3.  14  H.  III.  't  he  Statute  of  Ire- 
land, Pat.  5 E.  III.  pars  1.  m.  25.  11  E.  III.  c.  2,  3,4,  5.  27  £.111. 
c.  3,  1 8-  I ?£.  I.  Slat,  de Mercat.  1 H.  V.  c.  8-  4 H.x.  c.  6.  1 //.VI. 
c.3.  3//.VU.C.8.  1 //.VI II.  c.  5.  32//.VIII.  c.4.  35//.VIII.  c.2. 
32  II-  VI.  Statutes  of  Ireland,  c.  1.  8 E.  IV.  in  Ireland,  c.  1.  10  H.  VII. 
tn  Ireland,  c.  4,  5,  22.  7 H.  VIII.  in  Ireland,  c.  1.  28  H.  VIII.  in  Ire- 
land, c.  2,  3,  5,6,  7,  8,  13,  15,  18,  19.  33  II.  VIII.  in  Ireland,  c.  1. 
j H.  VII.  f.  3.  Kelutay  f.  202.  b.  Cook’s 7 kep.  f.  22,  23.  Calvin’s  Cafe, 

1 Inftit.  f.  141.  b.  4 Inftit.  f.  349,  350,  (Ae.  3 Inftit.  p.  18.  Mr.  Saint 
John's  Argument  at  Law  at  Strafford’*  Attainder , vide  Rujhwortb's  Strafford's 
Trial,  p.694.  ft  fiq.  and  therefore  Treafons  there  committed  are  more 
apt  and  proper  to  be  tried  here  within  the  Letter  and  Intention  of  this 
Law,  than  Treafons  done  in  France,  Spain,  or  any  Parts  el  fe,  out  of  the 
King’s  Dominions,  where  our  Laws  and  Afts  of  Parliament  are  not 
obligatory. 

II.  This  Statute  (as  I conceive)  was  principally  made  to  punifh  Trea- 
fons, Milprifions  of  Treafons,  and  Concealments  of  Treafons  in  Ireland, 
where  they  were  more  frequently  done  and  perpetrated,  than  in  any  or 
all  Parts  of  the  World  out  of  this  Realm  of  England,  as  our  Hiftories  and 
the  (a)  Irifh  Statutes  record  : And  the  horrid  general  Treafon,  Infurreftion 
and  Rebellion  in  Ireland  (much  like  this  for  which  the  Prifoncr  is  in- 
dicted), mention'd  in  the  Statute  of  Ireland,  28  H.  VIII.  c.  1.  but  feven 
Years  before  this  Aft,  with  other  frequent  T reafons  and  Rebellions  there, 
were,  no  Doubt,  the  chicfeft  Ground  of  making  this  new  Law.  And  drat 
which  puts  it  out  of  all  Difpute,  is  the  Statute  of  28  H.  V III.  made  in  the 
Pari lament  at  -Di/Moi i n l eland, c.j.  which  reciting  thcStatuteof26//.VlII. 
c.  13  made  in  England,  concerning  Treafons,  and  enacting,  (as  this  of 

2 j H.  V III.)  “ That  if  any  of  the  King's  Subjcfts,  Denizens,  or  others, 
“ do  commit  or  praftife  uurof  ttlf  Lunas  ci  tliu>  Iftcalm  (of  Englmut) 
“ in  any  outward  Parts,  any  fuch  Offences,  which  by  this  Act  are  made, 
“ or  heretofore  have  been  made  Treafon,  that  then  fucli  Treafon, 
“ whatl'ocver  it  be,  that  fliall  fo  happen  to  be  done  or  committed,  fhall 
“ be  cnqulicd  and  prefented,  by  the  Oaths  of  Twelve  good  and  lawful 
“ Men,  upon  good  and  probable  Evidence  and  Wimel's,  in  fuch  Shire 
“ and  County  of  this  Realm,  before  fuch  Pcrlbns  as  it  fliall  pleafe  the 
“ King’s  Hignuefs  to  appoint  by  Coromiffion  under  his  Great  Seal,  in  like 
“ Manner  and  Form  as  Treafons  committed  within  this  Realm  have 
« been  ufed  to  be  enquired  of  and  prefented  ; and  that  then  upon  every 
“ Indiftment  and  Prcfentment  founden  and  made  of  any  fuch  Treafons, 

• “ and  certified  into  the  King’s-Betteb,  like  Procefs,  and  other  Circum- 
“ fiance  fliall  be  there  had  and  fued  againft  fuch  Offenders,  as  if  the  fame 
«*  Treafons  fo  prefented  had  been  lawfully  found  to  be  done  and  committed 
“ within  the  Limits  of  this  Realm,  (Ac.”  adds  this  memorable  Claufc 
thereto,  Confidtring  then  this  Statute  made  in  the  Realm  of  England,  is  mojl 
belief  dal  and  expedient  ts  have  due  Execution  Untfiin  tlje  i-tina* 3 lUllO  dtlD 

iDoinuuon  of  Ireland,  tipaiallP  m rttoirt  of  the  high  Rebellion  hrre  lately 
cominitttt).  that  the  edible  Infamy  againjl  the  King  and  $>uecn  in  the  fame  Alt 
exprejfid,  and  ether  Offences,  Abufes,  and  Abominations  there  mentioned , 
principally  ijftjc  been  promuisto,  p^onouuceo,  bone  a«D  arrunpreo  uorftm 

(a!  See  the  Statutes  of  Ireland,  3 E.  II.  c.  4.  18  8.  VI.  c.  s, 

18  H.  VI1J.C.  I,  3,  9,  11.  3 Ptil.  is  Mar. c.  1 J.  tEIrz.c.  6,  1;. 

i i;  See  Jfr.St.  John'*  Argument  againjl  the  Earl  ofatrafford, 
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tills  faio  Be  it  therefore  efial/ijhed , o- daiiied,  rr.d  entiled,  by 

Authority  of  this  Prefects  Parliament , That  the  afore faid  Statute  and  Ordinance, 
and  every  Thing  and  J htngr  therein  contained,  be  cjlabl /he  l,  confirmed,  accepted, 
diemed,  judged  and  taken  for  a gC0D  anO  figiff  La  to  toltiJUl  CM  felUJ’J  L3n0 
uno  L'oinmion  of  Ireland,  ano  ro  lit  as  uooD,  cfftfiual,  anu  m rfte  lame 
itrrngflj  ano  quality,  effrit,  f ; e . na  uertur,  to  all  in  cults  ar.D  purrofrs 
Uhttjm  t!ie  faio  Lana,  as  tin  i.-nu  is  cr  ou.-i’t  to  be  in  the  Isrsim  of 
England  ; end  that  the  fail  Statute  and  A”  made  in  England,  and 
every  thing  therein  contained,  tiv.’i  ft.iUi'  r.  Litton'  ano  flfeC  «5»a  uutaiil  Clj:»S 
' a no  Dt  Ireland  3g.-  i"  t ’ll  ‘DSVrtDirs  roarrsrp  to  f!F  ■*:nrm  thereof,  k. 
Now  that  Aft  of  26  II.  VIII.  c.  13.  wirh  this  of  35  H.  VIII.  c.2.  being 
principally  nude  and  intended  for  the  Treafons  done  and  committed  in 
Ireland,  as  this  Irifh  Parliament  refolvcs  in  terminis,  and  being  mojl  benefi- 
cial and  expedient  for  that  Realm-,  it  would  be  very  illegal,  yea  irrational, 
abfurd,  impolitick,  and  improvident,  to  exclude  Ireland  out  of  this  Law, 
where  Treafons  were  moft  frequent,  moft  dangerous  to  our  Kings  and 
Realm,  and  to  extend  it  only  to  other  Places  out  of  the  Realm,  where 
Treafons  were  feldom  done  or  perpetrated,  and  nothing  fo  perilous  to  the 
King  and  Realm  of  England,  as  Treafons,  Rebellions  in  Irtiar.d  have 
ufuaily  been  in  former  and  later  Ages. 

III.  It  hath  been  ajjudged  by  all  the  Judges  of  England  both  in  (b) 
Orourk's  Cafe,  33  Elia,  and  in  bir  John  Perrot's  Cafe,  24  Eliz.  cited  in 
Calvin’s  Calc,  Cook’s -j  Report,  1.23.  a.  in  his  1 Injlitutes  on  Littleton , 
f.  26.  b.  3 Infiitut.  p.  11,  24.  and  fo  it  w.is  agreed  without  any  Argument 
in  Hugh  Mac- Mahout's  Cafe,  this  laft  Michaelmas  Term  (the  Pri Toner’s 
Confederate  in  this  horrid  Treafon),  that  Treafon  committed  in  Ireland 
itfclf  by  an  Irijh  Commoner,  is  triable  in  this  Court  by  this  very  Statute, 
(contrary  to  the  fubitune,  extrajudicial  Opinion  of  Dyer,  M.  19  (d  20  Eliz. 
fol.  360.)  refolved  fince  to  be  no  Law:  Seeing  then  it  hath  been  thus 
frequently  refolved  heretofore,  and  In  Cafe  of  the  Treafons  now  iit 
queftion  this  very  laft  Term  without  any  Scruple;  That  an  Irifh  Com- 
moner committing  Treafon  in  Ireland,  and  brought  over  from  thence  hither 
again/!  bis  Will,  is  tt table  in  this  Court  by  a Middlefex  Jury,  there  is  no 
Doubt  at  all  of  the  firft  Queftion,  but  that  this  Statute  exttnds  to  Trea- 
fons committed  in  Ireland  by  Irijh  Commoners,  and  the  Doubt  (it  there 
be  any)  will  reft  merely  in  the  fccond  Point,  which  I am  already  arrived 
at;  namely, 

Whether  this  Ail  extends  to  Treafons  perpetrated  in  Ireland  by  Irilh  Peers, 
as  well  as  by  Irilh  Commoners  ? And  under  Correftion,  I conceive,  with 
much  Clearnefs,  that  it  doth,  for  thefe  en firing  Reafons. 

1.  From  the  Generality  and  Univerfality  of  the  Aft  itfelf;  wherein  I 
fhall  obi'erve  a four-fold  Univerfality,  which  fupplics  me  with  four  un- 
deniable Arguments,  to  prove  Irijh  Peers  within  this  Law,  as  well  as 
Irijh  Commoners. 

The  firft  is  a Univerfality  of  the  Kinds  of  Offences  fpecified  in  the 
Aft,  in  thefe  general  Terms  ; 4.U  milliner  Of  iiDf&ilCrS  being  already  made 
or  dtcltred,  or  hereafter  to  be  made  or  declared  by  any  the  l-au,i  or  Statutes  of 
this  Realm,  to  be  Treafons , Mifprtjha  of  Treafons,  or  Concealment  of  T rca- 
fons , dine  or  perpetrated  out  of  this  Realm  of  England,  Jhall  be  enquired  of  by 
■ the  King's  Jufiices  of  his  Bench,  &c.  Now  thefe  general  Words,  ^ilt 
manner  Of  iibffi’llCCn , $£.  mull  nccellarily  extend  to  all  manner  of  Trea- 
fons perpetrated  or  committed  out  of  this  Realm,  by  Peers  as  well  as 
Commoners;  to  this  Treafons  of  the  Lord  Migiuirc,  as  well  as  to  the 
Treafons  of  Mac-Mabone , Efq.  they  being  the  fclf-famc  Treafons  iu 
Subftancc,  and  a manner  of  Treafons  Jpecially  made  and  declared  by  the  Laws 
of  this  Realm , fince  there  are  no  reftriCtivc  Words  to  confine  thele  general 
Claules  of  Treafons  only  to  Commoners,  and  no  exprefs  Exception  for 
the  Offences  or  Treafons  of  Irijh  Peers  to  be  found  within  the  Statute; 
die  there  would  be  a Repugnance  and  Contradiftion  between  the  Text 
and  the  Glofs,  and  this  general  Ihould  be  turned  into  a fpecifical  in 
relpeft  of  the  Traitors  offending  : Therefore  this  general  Claufc  extend- 
ing to  all  Treafons  whatfoever  done  or  perpetrated  out  of  the  Realm, 
muft  neceflarily  extend  to  the  Treafons  of  all  Irijh  Peers  as  well  as  Com- 
mons; and  fo  both  of  them,  by  the  Words  and  Intention  of  this  Law, 
fliall  be  triable  in  this  Court. 

The  fecond  is  a Univerfality  of  Time.  All  manner  ef  Offences  already 
made  or  declared,  or  hereafter  to  be  made  or  declared,  Treafon , &rc.  done,  per- 
petrated, or  committed,  or  ii  rtaftfr  tube  Done,  perpetrarto,  or  ccmmitfrO, 
Jhall  be  enquired  of  be  the  King's  Jufiices  of  his  Bench,  &c.  which  extends 
to  all  farmer  Treafons  done  out  of  the  Realm  at  any  Time  before  the 
makin",  and  to  all  future  Treafons  fince  the  palling  of  this  Aft  : Now 
this  Univerfality  of  Time  extends  as  well  to  the  Treafons  of  Irijh  Peers  as 
Commoners,  to  the  Treafons  of  Baron  Magvcirt  as  well  as  of  Mr.  Alat- 
Mahone,  both  being  alike  Treafons  committed  after  this  Aft. 

The  third  is  a (c)  Univerfality  of  Place  : All  manner  of  Treajons  done , 
perpetrated,  or  committed  OUt  Of  ti).A  IStaljn  Or  durisrtD  that  is,  in  any 
Place  whatfoever  out  of  the  R-.alm  of  England,  be  it  in  Ireland,  Scot  laud, 
France,  Spain,  Germany,  Italy,  Bariary,  Turkey,  the  Fuji  or  I Fiji  India, 
as  was  refolved  in  Dr.  Stone's,  Cafe,  Hil.  13  Eliz.  Dyer  z.fi.  b.  2 3c  3 Phil. 
Zc  Mar.  Dyer  1 31,  1 42.  Now  this  extends  generally  to  ill  foreign  Trea- 
fons committed  by  Peers  as  well  as  Commons,  and  fo  to  the  Treafon  of 
the  Prifoncr  at  the  Bar,  it  being  done  in  Ireland,  out  of  this  Realm  of 
England,  and  fo  fully  within  the  Aft. 

The  4th  (whic!i*is  fatal  and  unanfwerabie)  Is  a U niverfality  of  Per- 
fons,  coupled  together  with  all  the  three  former  Generalities  in  thefe 
exprefs  Words  : All  manner  of  Offences  made  Tr-afon,  ftc.  done,  perpetrated, 
cr  committed  15)'  HIP  {Jtrfcil  cr  fttriOilB,  out  of  tins  Reaim  of  England, 
Jhall  be  from  henceforth  enquired  ef,  heard  cad  determined  betolt  the  ^King's 
Jufiices  of  his  Bench,  See.  Now  .1  up  £rrfon  or  £ riOiiS  b'-ing  a imivcr- 
fal  Exprcffion,  equivalent  to  all  manner  of  Ptrfons  whatfoever  cdhilivtly , or, 
to  all  and  every  Perfon  whatfoever,  dijlributivcly,  extends  to  Irijh  Peers,  as  well 
as  Commoners,  yea,  to  all  Subjects,  of  all  Ranks  whatfoever,  within  the 


3- s S H.  VI.  c.4,  j.  sSftVlc.1.  t E.  IV.c.s.  .jlT.IV.c.fi.  i9  fi.IV.c.i.  10//.  VII.  c.  <i,  8,9,  id,  .3,  ij,  ,9. 
17  Eti~.  c.  1.  Xi  E!a.  c.  8, 9.  1 1 Joe.  c.  4.  and  the  Annals  of  I.  cl.mil. 

, ia  Ru/baoortb’t  Sir affords  Trust,  P.  694.  (ej  See  Cock'i  5 hylio.  p..}*. 
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Compafs  of  this  Law,  in  regard  of  the  manner  of  Trial,  hut  fudi  only 
who  are  excepted  out  of  it  by  fjiedTa]  Provifo.  Now  Irijh  Peers  arc  none 
of  thofc  Perfons  excepted,  as  I (ball  prove  anon. 

That  thefe  Words,  eny  Perfon  or  Perfons , extend  to  Peers  as  well  as 
Commoners,  where  there  is  no  Exception  of  Peers,  is  undeniable. 

Firft,  Becaufe  a Peer  is  a Perfon,  though  of  a higher  Rant  or  De- 
gree than  an  ordinary  Commoner,  or  Freeman,  and  one  kind  of  Perfon 
in  Law  ; therefore  within  thefe  Words,  any  Prrjofl  or  Perjcns. 

Secondly,  Becaufe  general  Laws,  made  for  the  common  Good,  Safety 
of  the  Realm,  and  Puniflunent  of  the  grand  Crime  of  High  Treafon”, 
are  like  to  God  himfelf  (<r),  no  Refpeftcrs  of  Perfons,  but  bind  and  pu- 
iiiflj  all  alike.  Therefore  any  Ptr/on  tr  Pejesns,  in  fuch  a publick  Law 
as  this,  made  for  the  common  Good,  Safety,  and  Puniihment  of  the 
greateft  Treafons,  Evils,  mult  necefiarily  include  all  Perfons,  Sfibjefts 
whatf**vcr,  and  except  none,  efpccially  the  greateft,  whole  Examples 
and  Offences  arc  commonly  mott  dangerous  and  pernicious. 

Thirdly,  In  all  publick  Afts  witatfoever,  thefe  Words,  any  Petfn  rr 
Perfons,  rxtend  to  Peers  as  well  as  Commoners  ; and  I know  no  one  Pre- 
cedent to  the  contrary.  To  inftancc  :n  fomc  few  Afts,  inftead  of  many  : 
In  the  Statutes  of  26  H.  VIII.  c.  13.  and  5 and  6 E.  VI.  c.  it.  con- 
cerning Treafons,  Any  Perfon  or  Per  Jons,  or  any  of  the  King's  Subjtch, 
Denizen,  or  otters , that  Jhall  commit  cr  pradlije  Ten  fin  out  of  the  Limits  of 
this  Realm,  in  any  outward  Parts,  extend  to  Peers  at  well  as  Comtnon,  ; 
therefore,  in  this  Aft  of  the  fame  N aturc.  So  in  the  Statutes  of  1 Ed.  V I . 
c.  1.  2 and  3 E.  VI.  c.  t.  5 and  6 E.  VI.  c.  1.  and  1 Eliz.  c.  2.  If 
any  Per fn  or  Perfons  Jhall  deprave  or  revile  the  meft  tiffed  Sacraments,  or 
the  Book  of  the  Cnnmsn  Prayer , tic.  In  the  Statute  of  1 Eliz.  cap.  1.  and 
all'o  of  5 Eliz.  cap.  1.  If  any  Perfon  or  Perjons,  Sic.  [hall  extill,  Sic.  the 
Power  of  the  Bijhsf  of  Rome,  or  of  his  See.  13  Eliz.  c.  1.  If  any  Perfon 
or  Perfons  Jhall  bring  in,  or  put  in  ure  any  Bull  from  the  Bljhtrp  tf  Rome, 
Agnus  Dei,  Pi/Hurei , Crojfes,  Sic.  In  the  Statute  of  23  Eliz.  c.  2.  If 
any  Perfon  or  Perfni  Jhall , with  a malicious  Intent , ] peak  any  falft  or  /edi- 
tions A lews  of  the  Queen,  &_c.  In  27  Eliz.  c.  2.  If  any  Pejon  or  Perjons 
Jhall  ha’ hour  or  contribute  any  Monty  to  the  Maintenance  of  any  jefuiti,  Priefls, 
See.  In  all  thefe  Adis  (to  pretermit  (A)  many  others),  the  Words,  ary 
Perfon  or  Perfons , extend  to  Peers  as  well  as  Commons,  as  isrcfolved  in 
the  Bodies  and  Provifoes  of  all  thefe  Ails : Yea,  in  the  Statute  ot 

25  E.  III.  c.  2.  of  Treafons  (though  a nioft  Penal  Law),  the  Words  are 
only,  If  a Man  do  comiafs  or  imagine  tin  Death  of  the  King ; If  a Mon  do 
levy  liar  againjl  the  King  in  his  Realm , &c.  If  a Man  counterfeit  the  King's 
Broad  or  Privy  Sea!,  or  bis  Money , See.  Yet  it  hath  been  refolvcd  without 
Difputc  in  all  Times,  and  fo  agreed  by  Sir  Edward  Cook,  Injlitute  3. 

р. 4,5.  that  this  Word,  a Man,  extends  to  both  Sexes  alike,  including 
Women  as  well  as  Men,  Peers  as  well  as  Commoners,  Lords  as  well  as 
Peafams ; yea,  all  Ranks,  Callings,  Conditions  of  Men  who  arc  Sub- 
jefts ; and  that  this  Word  Mem,  in  the  lingular  Number  only,  extends 
to  many  Men,  to  any  Number  of  Men  committing  any  of  thcl'c  Trea- 
fons jointly,  as  well  as  to  a Tingle  Man,  or  Traitor,  becaufe  it  is  a ge- 
neral Law,  made  for  the  Safety  of  the  Ring’s  Perfon,  and  the  Realm. 
Much  more  then  mud  any  Perfon  or  Perfons,  in  this  Statute,  being  both 
in  the  Angular  and  plural  Number,  and  in  common  acceptation,  a far 
more  univerfal,  general,  and  comprehcnfive  Expreffion  than  this  of 
a Man,  in  25  E.  III.  c.  2.  extend  equally  to  all  Sorts,  Scfts,  and  De- 
grees of  Men,  as  well  as  it,  and  fo  to  Peers  as  much  as  it,  and  to  Peers 
as  well  as  to  Commons,  as  it  doth  in  the  Statutes  of  25  H.  VIII.  c.  22. 

26  H.  VIII.  c.  13.  27  H VIII.  c.  2.  33  H.  VIII.  c.  12.  and  20. 
5 £.  VI.  c.  11.  I Mar.  c.  6.  and  2 Phil.  & Mar.  c.  g,  io,  11.  5 Eliz. 

с.  1.  13  Eliz.  c.  2.  18  Eliz.  c.  1.  23  Eliz.  c.  1.  27  Eliz.  c.  2.  3 Jac. 
c.  4.  concerning  Trealons. 

Secondly,  My  fccond  Argument  to  prove  Irijh  Peers  within  this  Sta- 
tute, is,  becaufe  Irijh  Commons  are  within  its  Verge,  even  for  Trea- 
lons committed  in  Inland,  as  hath  been  adjudged  in  the  fore-cited  Cafes 
of  Growl.  Sir  John  Perrot,  and  Mac- Mahore : For  Laws  and  Law-givers 
being  no  Refpeftcrs  of  Perfons,  where  the  Offences  be  the  fame,  and 
there  bring  no  Claufe,  Word,  or  Syllable  in  this  Statute  extending  to 
Irijh  Commoners  Treafons,  but  which  doth,  may,  and  ought,  by  the 
felf-famc  Juflice,  Rcafon,  and  Equitv,  to  extend  to  the  Treafons  of 
Irjh  Peers,  (this  Statute  making  no  Uiftinftion  between  the  one  and  the 
other)  and  the  Commons  of  Ireland  having  as  abfolute  a Right  and  In- 
heritance in  their  native  Privilege  of  being  tried  by  their  Peers  in  Ire- 
land (which  yet  is  taken  away  by  this  Aft  in  Cafe  ol  Treafon),  as  the 
Peers  in  Ireland  have  in  their  Peerage  (to  be  tried  there  by  their  Irijh 
Peers)  : Wc  muff  not,  yea,  wc  cannot,  in  Point  of  Juflice,  diflinguilh 
between  the  one  and  the  other,  where  the  Law  itfclf  makes  no  Di- 
ilinftion  : Therefore,  lincc  the  Irijh  Commoner  is  undoubtedly  within 
the  Words  and  Scope  of  this  Aft,  to  be  tried  at  this  Bar  by  a Middle- 
lex  Jury,  the  Irijh  Peer  (unlefs  we  will  judge  with  Refpeft  of  Perfons, 
and  coin  a Diftinftion  not  warranted  by  this  Aft)  mull  be  alfo  tried  in 
the  fclf-famc  Manner.  The  Law  is  the  fame,  the  Crime  is  the  fame, 
both  in  Magwire'%  and  in  Mae-Mahone’s  Cafes;  therefore  the  Trial, 
and  Judgment  too,  muff,  in  Law  and  Rcafon,  be  the  fame  in  both. 

Thirdly,  It  will  be  granted  me,  without  Difpute,  That  if  an  Irijh 
Peer  commit  Treafon  in  any  Foreign  Parts,  out  of  England  and  Ireland, 
as  in  Spa  n,  France , Flanders,  Italy  or  Germany,  he  lhall  be  tried  in  this 
Court  by  an  ordinary  Jury,  if  Freeholders,  and  not  by  his  Peers  in 
Ireland,  by  vertue  of  this  Aft.  Nay,  if  he  commit  Treafon  in  Ireland, 
and  fly  into  England,  he  may,  and  (hall  be  tried  for  that  very  Treafon, 
bv  an  ordinary  Jury,  at  this  Bar  (f) ; becaufe  by  flying  his  Country,  and 
a legal  Trial  there,  he  hath  outed  himfelf  of  the  Benefit  of  his  Peers. 
Therefore  it  extends  to  Irijh  Peers,  even  for  Treafons  done  in  Ireland, 
elfe  they  could  not  he  triable  here  in  any  of  thefe  Cafes,  which  arc 
granted  on  all  Hands  to  be  Law. 
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Fourthly,  It  is  evident  by  the  Provifo  in  this  Aft,  thal  Enghjh  Pr?rs 
committing  any  manner  of  Treafons  our  of  this  Realm,  ate  triable  for 
it  in  England,  by  vertue  of  this  Law,  as  well  as  Englijh  Commoners, 
though  they  werfe  hot  fo  by  the  Common  Law.  Therefari  Ir  fh  Peers 
committing  Treafons  /hall  be  within  it  likewife,  and  fo  triable  here  as 
weil  as  Irfh  Commons,  elfe  theylhould  be  in  fi»r  better  Condition  than 
Euglijb  or  Sciti’h  Peers;  and  quite- exempted  out  ct'  this  Aft.  Now  the 
fame  Words  that  bring  Engljh  Peers  wiihin  this  Law,  mull  of  Ncceffity 
hook  in  Irijh  Peers  t o,  there  being  no  Claufe  which  exempts  cr  includes 
Che  one  more  than  the  other.  . 4 

Fifthly,  The  very  Letter,  Intent,  and  Scope  of  this  Aft  (aS  appears 
by  the  Body  of  ir;  and  likewife  by  the  Statutes  of  20  H.  VIII.  c.  13. 
and  5 and  o E.Vl.  c.  li.  to  the  lame  Effcft)  was,  to  make  all  Trea- 
fons done  or  committed  out  of  England,  by  any  Petfon  or  Perfons  what- 
for  ver,  triable  in  England,  either  before  the  Jufticcsin  this  Court,  or  [d) 
before  fpcdal  Commiifinncrs  in  fome  other  Counties;  but  to  be  rtiil  tri- 
able within  this  Realm,  as  the  Words  ( Ail  manner  of  Treafons  hereafter 
to  be  dsnti  perpetrated,  tr  committed  by  any  Perfon  or  Perjons  tut  of  the  Realm 
of  England,  Jhall  be  from  .11  nu  forth  enquired  of,  heard,  and  determined  be- 
fore the  King's  Jullicts  of  hit  Bench,  See.  ) clearly  refolvc  in  direft  Terms  : 
Therefore  to  make  the  Treafons  of  Irijh  Peers  committed  in  Ireland,  or 
elfewhere,  triable  here  in  England,  as  well  as  the  Treafons  of  Engljh 
Peers,  or  Irijh  Commoners.  And  to  fend  them  back  into  Ireland,  to  be 
there  tried  by  their  Peers,  when  once  they  are  here  in  Prifon,  and  indicted 
in  this  Court,  by  exempting  them  out  of  this  Aft,  contra-y  to  the  very 
Letter  and  Intent  of  the  Law,  is  to  run  Point-blank  againll  the  very 
Words  and  Meaning  of  this  Law,  and  the  Law-makers  : Therefore  he 
mutt,  by  this  Aft,  be  tried  at  this  Bar,  and  that  by  an  ordinary  Jury 
only,  as  I lhall  prove  anon. 

Sixthly,  The  very  Scope  ami  foie  Purport  of  this  Aft  is  not  to  make 
new  Treafons,  or  Traitors,  which  were  none  before,  but  to  bring  real 
Traitors  only,  for  Treafons  formerly  made,  or  hereafter  to  be  made  and 
declared  Treafons  by  tlte  Laws  and  Statutes  of  this  Realm,  to  exemplary 
Puniflunent  in  this  Kingdom,  for  the  Peace  and  Prcfcrvation  of  the 
King,  Realm,  and  the  better  Execution  of  Juftice  (the  very  Life  of 
Laws)  upon  Delinquents  only  of  the  higheft  Rank,  lor  the  moll  tran- 
fccndcnt  Crimes  of  High  Treafons,  or  Klifprifion,  or  Concealments  of 
Treafons,  not  for  Felonies,  or  Petit  Treafons;  which  Cortfiderutiun 
muff  ncceflarily  induce  us,  for  the  common  Good,  to  give  it  the  largeff, 
fuileft,  and  moft  equitable  Conftruftion  that  may  be.  Thus  the  Judges, 
in  former  Times,  have  always  interpreted  it,  as  appears  by  Dyer,  f.  132, 
298  . CeaPs  7 Rep.  Calvin's  Cafe,  (.  23.  a.  his  firll  Inllitur.  on  Littleton, 
f.  26.  his  third  lnflitut.  p.  24.  and  in  OrourP s Cafe,  wherein  the  Judges 
refolvcd,  Firft,  That  the  Statute  of  1 Mar.  Sell'.  1.  repealing  all  former 
Treafons,  but  thofc  within  25  E.  III.  and  of  1 and  2 Phil,  and  Mar. 
c.  to.  cnafting,  Tirol  all  Trials  hereafter  to  be  had  for  any  Treafon,  Jhall  be 
had  and  ufed  cr.ly  according  to  the  due  Courfrof  the  Common  Law  of  this  Realm, 
and  not  olherwj'e,  extends  not  to  the  taking  away  of  foreign  Treafons,  or 
their  Trials,  by  this  Law.  And  in  OrourPi  Cafe,  they  extended  it  by 
Equity  beyond,  and  in  fomc  fort,  againll  the  Letter  ol  the  Law  itfcll  •, 
for  he  Handing  mute,  and  refilling  his  Trial,  was  thereupon  condemn’d 
and  executed  for  a Treafon  committed  by  him  in  Ireland,  though  the 
Words  of  the  Statute  arc,  Th-t  Treafon  Jhall  he  enquired  of,  heard,  tend  de- 
termined before  the  JuJIicei  of  the  King's-B/tsch,  by  good  and  lawful  Men  of 
the  fume  Shire,  wbeie  the  Jaid  Bench  jh  ill  fit ; and  the  Aft  fpcaks  nothing 
at  all  of  Handing  mute.  But  this  being  a publick  Law  for  the  common 
Good,  to  bring  Traitors  only  to  their  Trial  and  juft  Puniflunent,  his 
Refufal  to  put  himfelf  upon  his  Trial,  was  adjudged  to  be  a Determi- 
nation and  Conviction  of  his  Treafons  within  the  Aft  ; elfe  any  Traitor, 
by  Handing  mute,  might  evade  and  irullratc  this  good  Law.  If  then 
this  Statute  may  thus  be  cuultruid  by  Equity,  and  dilated  beyond  the 
Words,  to  one  who  Hands  mute,  for  a Treafon  done  in  Ireland ; much 
more  may  it  be  extended  to  a Treafon  by  an  Irijh  Peer,  who  is  fully  within 
the  Words  and  Intent  of  it,  as  I have  already  nunifeited  : And  ir  would 
be  a moil  pernicious  Glofs  which  lliould  either  elude  or  nullify  this  be- 
neficial publick  Law. 

Seventhly,  It  is  clearly  refolvcd  in  and  by  our  Parliaments,  i^E.  1. 
Proem.  13  E.  I.  of  Statute  Merchants,  21  £.  III.  Rot.  Pari.  n.  67.  in 
the  Statute  of  5 H.  V.  ch.  6.  and  in  divers  of  our  Law  Books,  (r)  That 
Ails  tf  Parliament  made  in  England,  wherein  Ireland  :s  either  f.tciaUy 
named,  or  generally  and  necejjarily  included,  do  bind  thofc  in  Ireland,  b.th  Csm- 
ir.tners  or  Peers  alike.  This  therefore  being  fuch  a Law,  extending  and 
binding  thofe  in  Ireland,  as  hath  been  refolvcd  in  the  fore-cited  Calls,  it 
muff  certainly  bind  both  the  Peers  and  Commons  of  I-eland  to  a Trial 
at  this  Bar,  for  Treafons  done  in  Ireland , when  tlte  King  and  Kingdom 
deem  it  neceflary  or  expedient  to  try  them  here  in  England. 

Eighthly,  The  Provifo  in  this  Aft  for  Trial  of  Treafons  done  out  of 
this  Realm,  by  Peers  within  the  fame,  extends  only  in  pofitivc  Terms 
to  Peers  of  this  Realm  of  England,  becaufe  they  cnlv  arc  Peers  within 
England,  and  fo  only  triable  by  their  Peers,  for  foreign  Treafons  within 
the  fame;  not  to  Peers  of  Ireland,  who  arc  no  Peers  at  all,  nor  triable 
by  their  Peers  within  this  Realm  of  England ; therefore  this  Provifo  ex- 
tending only  to  Peers  of  this  Realm,  excludes  all  other  foreign  Peers, 
whether  Irijh  or  S.cts.  from  any  Trial  by  their  Peers  in  England,  for 
Treafons  acted  out  of  it. 

Ninthly,  There  is  very  great  Rcafon  why  natural  Irijh  Peers  and  Barons 
fliould  be  within  the  Compafs  of  this  Law  as  well  as  Commoners,  and 
rather  they  than  any  other  foreign  Peers ; becaufe,  as  our  (f~)  Hiftorians, 

I the  Iri/h  Annals,  Statutes,  and  our  Records  do  tell  ire,  ever  ftnee 
their  Conoueft  by  King  Hemy  the  Second,  and  Submiffioti  to  the  Kings 
of  England,  they  have  frequently  (almoft  every  Y’eat)  in  moll  Kings 


<a'i  A81  x.  5.  A-  Rom.  ii.  u.  Eph.  vi.  9,  Cal.  iii.  1 Pa.  i.  1 
m s£  «!lv ni.  c.  .0,  .3-  -.6  H.  VIII.  c.  5a  B.  VIII. 
c.  3.  1 and  a Phil,  and  Slur,  c-  3.  1 Eliz.  c.  6. 

(,1  Sec  Cock's  3 P-3*-  „ 

tj)  See  16  H.  VUI.  c.  13.  « E.  VI.  c.  « 1. 

C,\  , tf.  vn.  Co.  7-  Rep. Calvins  Cafe.  f.  16.  17,1 3.  Cook  -.  Injlit. 
(/’■  Mat.  I’aris,  An.  ujo.  Air.  Camden's  Ireland,  p.su,  to  140. 
166,  167,  iCS,  lift  *;olow». 


c.  4,  7,  9,  13.  j Eliz.  c.  9,  T4,  13,  si,  a*,  aj.  8 Elis.  c.  3,  3,  4.  13  Eliz.  c.  8.  i3»  nff* 


t p 31.  Sir.  St.  John'i  Argument  at  Laau,  at  Strafford'j  Attainder,  in  RuJ/nvortlJ,  Vo!.  VIII.  p.  £9?. 
The'-aWV  of  Ireland,  in  Mf.  Caen.  Britan,  p.  *j+,  Ij6,  ss7*  *j8>  S59>  «&>>  ‘«3.  *6+»  liS, 

Reigns, 
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Reigns,  broken  forth  I to  private,  petit',  nr  general  Rebellions  and  In-  Plea,  that  he  may  be  tried  by  lti>  Peers,  not  expn, fling  where  or  how, 
f- free  if  tins  againfl  the  Enghjh , (as  i .could  in fiance  in  fund.-y  Particulars)  and  intimating  that  he  would  be  lo  tried  hrre  in  England.  It  is  briefly 
in  which  Rebellions  I commoi.lv  find  a Mag'.vire,  a 'Aifc-ALbon,  and  this:  Admitting  an  Inlh  Peer  to  be  triable  in  England  for  aTnaJlit  commit- 
O/’tcI,  in  the  Van,  as  Ring-leaticrs  of  all  the  tell,  ns  they  were  in  this  ted  by  him  in  Ireland,  whether  tbit  doth  net  inevitably  cut  h m of  bit  Trial  by 
!afl  Rebellion,  wherein  mofl  of  the  native  1 rjh  Peers  and  griatdl  Septs,  Irifli  Pern,  and  fubjedb  him  tea  Trial  at  this  Bar  ly  an  ordinary  Jury,  as  well 

have  been  deply  engaged,  as  principal  Confpirators.  Among  other  Re-  a tan  Irifh  Commoner?  And  I eomeive  without  any  Scruple,  affirmuiAjely,  that 

brllions  I find  in  Story,  and  (which  is  mure  authentic*)  in  “the  cj.prcfs  it  d:tk,  fir  the/e  undertint  It  Rtafim  : 

Statute  made  in  the  Parliament  at  Dublin  in  Inland,  Anne  28  H.  V III.  c.  i . 1.  Ilccaufs  Iriftr  Peers  are  rcers  only  in  Ireland,  not  in  England-,  and 

(a)  (but  (even  Yeats  before  this  Law  ;)  That  Gert.lt!  Fitz-Gefald,  Kail  of  ccaie  to  be  luch  in  Judgment  of  Law  lo  foon  as  tier  rhev  arrive  in  Eng- 
Ku'dare,  the  Earl  of  Defmond,  with  divers  others  of  the  hijh  P-.ers  and  land,  both  petfonal.y  in  themfclvcs,  and  relatively  to  others,  being  here 

(Jentrv,  confpiring  together  to  extirpate  the  Enghjh,  and  deprive  the  King  in  judgment  hue  mere  Efquirts,  not  Lords,  and  jje  to  be  I'ucd  as  luch, 

of  his  Sovereignty  in  Inl.r.d,  did  fend  to  the  French  King,  the  Emperor,  not  as  Lords  or  Peers,  even  as  Peers  of  Saturn.!,  Ft  amt,  or  Spain  are,  as 

and  Bifhopof  R-.ir.e,  lot  Aid  and  nfliflanct  for  taking  the  fame  Land  out  ip  tefoived  and  adjudged  n E.  III.  Fitzb.N.  B'.  4.73.  8 R.  II.  Proeefs, 

of  cite  Kui-'s  and  Enghjh  PofiTOicms  ; and  thereupon,  with  Bannersd.-f-  Fitzh.  214.  20  £.  IV.  fc.  Back,  Ntfmt  tie  Dignity,  49  M.  iq  IA  20  Eliz. 

play'd,  and  gteat  Forces,  traimroufly  invaded  the  King's  Dominions  Djtr  36?.  b.  Co.Ps  7 Rep.  fi  15,  \b.  Calvin' v Cafe,  C’s.  9 Rep.  /I  f 1 7. 

there,  befieged  the  City  and  Caflle  oiDublin,  murder'd  the  King’s  good  the  Loi  J Sanquhar *s  Cuft  in  Paint,  and  Cook’s  3 Injht.  p.  30.  The  Prifoner 

Subjects,  who  withltood  them,  and  refifted  the  King's  Forcer  feat  trom  then  being  no  Peer  in  England,  it  is  impoffible  that  he  IhouIJ  be  tried  in 
hence,  Idc.  for  which  they  were  all,  by  this  Act,  attainted  of  High  T rca-  England  by  his  Peers. 

fon.  The  like  general  Rebellions  have  there  broke  forth  fundry  Times,  2.  Bccaufeno  fuch  Way  of  Trial  was  ever  y-t  h:arJ  of  in  any  Age.  of 
both  before  and  unce  that  Act,  but  none  fo  generally,  dangcioufly,  and  any  Irijh  or  other  foreign  Peer,  tried  here  in  Englv-.d,  either  by  F.nglijh 

bloodily,  as  this  for  which  the  Prifoncr  at  the  Bar  Hands  indidled.  The  ! Peers,  or  by  his  hijh  or  foreign  Peers  j therefore  fuch  a Trial  fliall  not, 
Treafons  therefore,  in  Ireland,  bring  commonly  fo  frequent,  fo  general,  nor  con  be  had  or  admitted  now. 

w hi  rein  mofl  of  the  native  hijh  Peers  (and  fomc  of  the  Englijb  Extraction  3.  Becaufe  neither  the  King’s  Bench,  nor  the  Commiilioners  before 
too)  were  ulually  chief  Actors;  there  was  very  great  Rcalon,  Policy,  and  whom  the  Statute  limits  thefe  foreign  Tteafons  to  be  tried,  nor  yet  die 
Juuice  tuo,  why  fuch  a Law  as  this  fliould  he  made  to  reach  to  Ireland-,  High  Steward  of  England  (if  any  fuch  Ihould  be  created)  have  any  Power 
and  why,  in  fuch  Cafes  as  tlicfe,  (Rebellions  there  brine  fo  univerfal,  or  JurifJiction  to  fummon  a Jury  of  Peers  out  of  Ireland  to  appear  before 
and  moll  of  the  Iripr  Nobility  Confpirators  and  Parties  in  them)  mat  them  here  in  England  upon  fuch  a Trial  3S  this ; neither  are  tile  Peers  of 
thefe  Peers,  and  die  chic  felt  Confpirators,  when  furprized,  fliould  be  heland  bound  by  any  Law  to  appear  or  attend  as  Peers  on  any  fuch  Ser- 
prefcntly  fent  over  from  thence  into  England,  and  tried  there  for  their  vice  or  Trial  here,  being  Peers,  and  bound  to  ferve  as  Peers  (which  their 
Trcafons-  Patents  exprefs)  only  in  Ireland,  and  no  Peers  here  : Therefore  a Trial 

Firfl,  To  fccure  their  Perfons  from  Efcapcs  and  Refcues,  which  might  by  his  Irijb  Peers  here  in  England,  is  an  Impoflibility,  as  well  as  an  ille- 
be  there  more  ealily  procured,  cfpccially  when  and  where  the  Irijb  Rebels  galiry. 

are  Mailers  of  the  Field  ; as  the  Statute  of  17  H.  V1L  in  Ireland , c.  14.  4-  Admit  a Jury  of  Peers  might  he  fummoned  and  fent  from  thence, 

rcfnives.  yet  it  would  be  a great  Delay  of  Juflice,  it  requiring  a long  Time  to 

Secondly,  To  avoid  a (b)  Failure  of  Juflice  there,  when  by  rcafon  of  procure  a full  Appearance  of  Peers  thence;  yea,  a betraying  of  Ireland  to 
the  many  l"jh  Peers  there  out  in  aflual  Rebellion,  or  by  means  of  Alii-  the  Rebels  at  this  inflarit,  to  fend  for  fo  many  Proteftam  indifferent  Peers 
ancc  of  mofl  other  Peers  to  them,  or  of  the  Flight  of  otlieis  thence,  or  the  now  from  thence  as  might  ferve  to  try  him  here.  Moreover,  it  would  be 
Employment  of  them  in  Service,  or  Places  of  Trull,  or  by  reafon  of  the  an  infinite  Expcnce,  Charge,  Trouble,  bclides  the  Danger  by  Sea,  to 
Interpofition  of  the  Rebels  Forces  between  them  and  the  Place  of  their  fummon  a Jury  of  Peers  from  thence;  and  if  they  failed  to  appear  in 
Trial  there,  a competent  Number  of  indifferent  Irijh  Peers,  lor  a fpeedy  England  upon  Summons,  as  is  probable  they  would,  and  lawfully  might. 
Trial,  cannot  be  aflemblcd  with  Safety  or  Conveniency  in  fre'.nd,  to  try  they  being  not  bound  lo  it  by  any  Law,  and  fo  no  Fine  certain  to  be  fee 
a rebellious  Traitor  by  his  Peers  there;  which  obvious  Defects  arc  all  upon  them  for  not  appearing,  nor  legal  Means  of  Coercion  to  compel 
fupply’d  by  this  Acl.  tnem  to  come  over  upon  fuch  a Trial,  there  fhould  be  a Failure  of  Juf- 

Thirdly,  To  prevent  all  Partiality  and  Injuftice  in  fuch  Cafes,  which  tice  for  want  of  fuch  a Peerage:  And  therefore  no  fuch  Trial  may  or  can 
might  happen  in  Trials  by  Peers  in  Ireland,  either  by  Conlanguinity,  or  be  expciflcJ,  which  would  elude  and  null  this  Law. 

Alliance  or  the  Peer  to  be  tried  to  the  Irijb  Peers  who  are  to  try  him,  or  5.  This  Stature  directs  the  Trial  of  foreign  Treafons  in  exprefs  Terms, 
by  Confederacy  of  the  Triers  in  the  fame  Treafon  with  the  Party  tried  ; to  be  before  the  Judges  in  the  King' s- Bench,  or  the  Commiffoners  appointed  by 

ot  through  Fear  of  Mifchief  or  Revenge  upon  the  Triers,  Jury,  Witncf-  the  King  in  any  County  of  this  Realm.  Now  no  Trial  by  Enghjh  or  Irijb 

fes,  and  Judges,  by  the  tried  Rebel’s  Friends,  Kindred,  and  Confede-  Peers  was  ever  heard  of  either  in  the  King’s-Bencb,  or  before  fuch  Corn- 
rates,  in  cafe  he  fhould  be  condemn’d  by  than,  and  executed  (none  being  niiffioners  ; but  it  always  hath  been,  and  ought  to  be,  eithvr  in  die  Houfc 
fo  vindictive  and  bloody  in  this  kind  as  the  Irijh).  Upon  all  which  of  Peers  in  Parliament,  or  before  the  Lord  High  Steward  of  England,  as  all 
weighty  Reafons,  there  was  a fpecial  Caufe,  why,  both  in  Juflice,  Poli-  former  Precedents  accord  ; and  15  E.  111.  t.  2.  1 H.  IV.  1.  10  E.  IV. 
cy,°and  Prudence,  all  Irijh  Peers,  who  by  publick  Rebellion  commit  High  6-  b,  13  II.  VIII,  12.  Brook  Treafon , 29.  3}.  Cook's  3 Infinite,  c.  1.  id  2. 
Treafon  in  Ireland,  fhould  be  fent  over  and  tried  here  by  ordinary  Juries,  p.  28,  29,  30.  4 E.  HI.  rot.  Pur!,  u.  1 . 50  E.  111.  ret.  Pari.  n.  21  to  31. 

to  prevent  the  forenamed  Mifchicfs  and  Failure  of  Juflice,  and  bring  them  34.  7 R.  II.  n.  15  to  24.  10  R.  II.  n.  6 to  18.  1 1.  n.  2.  n.  6.  7. 14  R.  11 . 

to  condign  Punilhment.  Now  in  this  Cafe  here  in  Judgment  at  the  Bar,  ".  14-  21  R.  II.  n.  12  to  17.  tA  Placita  Corona;  tt'cw  Dow.  Rege  in  Pari. 
all  thefe  recited  Reafons  hold  : For,  Firfl,  Mod  of  the  Irijh  Peers  were  in  n.  1 to  20.  1 U.  IV.  PLc.  Corona  in  Par!,  n.  1 to  j j.  IFalfingham  Hfl. 
a&ual  Rebellion  when  the  Prifoner  was  fent  over;  moll  of  the  Enghjh  and  Ang.  p.  402.  2 II.  IV.  n.  30,  31.5  If.  IV.  rot.  Purl.  12.  rcfolve. 
Proteftant  Irifls  Peers  there,  either  murder’d,  or  forced  to  fly  thence,  or  Therefore  no  Trial  can  be  in  this  Cafe  by  Peers,  cither  in  this  Court,  or 

fo  difperfed  and  employ’d,  that  they  could  not  aficmble  a competent  Num-  before  Commiilioners,  by  virtue  of  this  Act,  or  any  other  Law. 

ber  of  indifferent  Peers  to  any  Place,  with  Conveniency,  to  try  him  in  6.  This  Statute  is  introduclivc  of  a new  Way  of  trying  foreign  Trea- 

Ir eland.  Secondly,  The  Enemies,  and  /rr/A' Rebels,  were  then  Maftersof  fons,  done  out  of  this  Realm,  by  a Jury  within  England-,  which  by  the 

the  l-  icld  in  mofl  Places,  the  Prifoner  in  Danger  to  be  refeued  by  Force  Rules  of  the  Common  Law  could  neither  inquire  nor  take  notice  of  any 

from  them,  or  by  Treachery  likely  for  to  cfcape  out  of  their  Hands,  and  Treafons  or  Matters  committed,  perpetrated,  or  adled  beyond  the  Seas, 

the  Times  fo  troublcfome,  as  would  admit  no  Leilure  for  fuch  a Trial,  is  evident  by  the  Prologue  of  this  Adi,  the  Statutes  of  26  H.  VIII.  c.  13. 

Thirdly,  Mofl  of  the  hijh  were  ally’s!  to  M-.gwire,  or  engaged  with  him  5 E.  VI.  c.  \\.  M.  2 & 3 E.  I.  Coram  Rege  Rot.  56.  Hereford.  M. 

in  the  (elf-fame  Treafon  and  Rebellion  ; and  fo  neither  in  Law,  Juflice,  2£.II.  Ftzh. Obligation  15.  O’  Ushgary  18.  Tr.  S E.  11.  Fitzb.  Tijlamtnt\b. 
or  Prudence,  fit  or  indifferent  Perfons  to  pafs  upon  his  Trial  in  this  Cafe  6 E.  III.  fi  17,  18.  27  Ajf.  43.  41  £.  III.  19.  48  £.  ill.  2,  3. 
nf  mod  publick  Concernment.  Fourthly,  The  Judges,  Witneffes,  and  20  H.  VI.  28.  44.  15  £.  IV.  14,  13.  20  E.  IV.  Perkins,  Sect.  121.  494. 
Peers,  that  fliould  try  him  there,  would  have  been  in  extreme  Peril  of  737.  Cook  4 Injlit.  e.  17.  1.  lnjlit.fi  74.  Stamford  l.  2.  c.  14.  Cook  2 Rep. 
their  Lives,  and  of  exemplary  publick  Revenges  from  their  Confederate  49.  a.  Long  tA  Pecock's  Cafe,  5 Rep.  f.  jo;,  a.  3 Injht.  /'.  48,  49.  \V  hcre- 
Kebcls,  who  threaten’d  Revenge,  as  appears  by  Mac- Mahons  Speech  upon  it  altering  the  Common  I.aw  in  this  Particular,  it  cuts  all  Jormer 
(A-Iagwire’s  Confederate)  to  rhe  Jufticcs  upon  his  firfl  Examination  : l Doubts,  and  mofl  punctually  preferibes  ail  the  Particulars  and  Appurtc- 
em  note  (faid  he)  in  your  Handi,  and  you  may  d;  with  me  what  you  pleafr : lBut  nances  belonging  to  the  Trial  of  them,  from  which  there  neither  may 
lam  fure  Irifhm  fclr  Isai’ff  J flwu  be  rtumaca;  and  bylike  Words  of  Re-  nor  can  be  any  Variation  by  Law. 
venec  ufed  by  Chuen  Oneil  in  Flanders , fo  foon  as  he  heard  Mugwi'e  was  Full,  it  appoints  the  Place  where  they  fhal!  be  tried, 

apprehended.  Fifthly,  If  he  fliould  now  be  fent  back  from  hence  into  1.  In  general,  within  this  Realm  s/England. 

Ireltmd,  to  be  tried,  the  Rebels,  and  his  Party,  are  there  fo  predominant,  2.  In  peuli-.ular,  either  in  the  King’s-Bcnch,  wherever  it  fits,  or  in  fuch 

that  fcarce  any  Witnefles,  nor  Peers,  nor  Judges  cither,  would  or  durft  County  at  the  King  by  bis  Co/nmijf oners  Jhdl  ajfxgr.,  2.  The  Judges  before 
there  to  appear  openly  againfl  him  ; or  elfc  luch.  Means  would  be  tnadeto  whom  the  Trial  (hall  be  arc  thus  particularly  deferibed.  The  Jujli.es  tftht 
delay  or  elude  his  Trial  and  Execution,  that  by  fome  Device  or  other,  King’s-Bcnch,  or  fuch  CommiJ/ioners  as  the  Kingjlusli  appoint  under  the  Great 
there  would,  queftionlefs,  be  a Failure  of  Juflice  againfl  him.  There-  Seal. 

fore,  for  all  thefe  weighty  Reafons,  he  may,  and  ought,  by  all  Rules  of  3.  The  Jurymen  by  whom  they  fliall  be  tried  are  thus  defined  in  Ttrmi- 

Policv,  Equity,  and  Juflice,  to  be  arraign’d  and  tried  only  at  this  Bar,  nit  in  the  Adi,  By  good  and  lawful  Men  (not  Peers  or  Commons  of  Ireland') 
by  vertue  of  this  Acl,  which  fo  clearly  extends  unto  him;  That  Jo  the  of  tt|I  famr  filin',  where  the  laid  Bench  of  the  King  faall  fit , f the  Trial  JLJl 
Blood  of  (e)  above  One  Hundred  and  Fifty  Thoufand  innocent  Protejlacts , Jhed  be  in  the  King’s-Bench  ; and  if  befit  e C.mmiJJpners  ajjignedbj  the  King  m any 

in  Ireland,  in  left  than  four  Months  Space,  by  means  of  this  Rebellion,  which  J hire  tf  the  Realm,  then  by  the  goo-land  lawful  Alen  of  tin  fame  2>liirt  where 

cries  aloud  to  Heaven  and  Earth  for  Revenge  againfl  this  great  Contriver  the  Commifsencrs Jit ; which  it  doubled  (LEe  Pharaoh' s Dream)  to  mike  it 
and  Arch-promoter  of  it,  may  not  go  unrevenged  in  a way  of  publick  more  certain  : And  likewife prcctfely  enabled  by  tbebtatutcsol  a6  H.  VIII. 
juflice,  to  our  eternal  Infamy.  I have  quite  done  with  the  lecond  and  e.  13  & 5 id  6 E.  VI.  c.  it.  in  putfuanceof  this  Adt. 

main  Queflion,  and  proved  an  Irijh  Peer  to  be  within  the  Stature,  as  well  4-  The  Manner  how  the  Trial  lhall  be  is  thus  pundtually  fpccified; 

as  an  /rjh  Commoner.  ...  ?•'  fell  $&mmr  ano  J^crm.  to  all  .?nttnfg  anO  $*urpoffs.  as  if 

1 fliall  now  proceed  to  the  laft  Point,  arifing  from  the  Manner  of  this  fu.h  Treafons , See.  had  been  dm:,  perpetrated,  and  committed  within  the 

fa f See  1 -E-  in. rot-  pari.  0.4,  J.  6-  6 E-M.  n.  I«.  b E.  lit. Pari.  a.n.  3.  7R.II.  n.  4-  13  E.  n.  n.  a. 

i'i  1 Upon  which  Ground  Writ*  of  Error  lie  in  the  King' e- Kerch  in  England,  to  reverie  erroneous  Judgments  in  the  Courts  and  Parliaments  of  Ireland,  Cock's  4 Infi.  p.  ;<a. 
Ur.  it.  Jolnfj  Argument  at  Law  againfl  Straffurd,  in  Rujlcvcnb’,  CoHrhicni,  Vol.VIU.p.  6$6,  <58. 

[ej  Ur.  Jones,  and  other  printed  Relations,  co-ccrniug  the  Iri/u  Rebellion. 

fame. 
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funic  {c ) Shire  where  they  jhall  It  fa  inquired,  beard,  and  determined,  ai  it  ofert- 
Jaidc  \V liich  Lit  Words  (with  the  very  like  in  the  Statutes  of  26  Ji.  VIII. 

13.  id  5 B.  VI.  c.  11.  ixtcnding  to  our  Cafe)  put  an  End  to  the  Point 
in  Qucllion ; for  if  die  Lord  Maguire,  now  a:  the  Bar,  had  committed  the 
Tre.l’o'is  for  which  he  is  now  indicted  in  Jt^cjimnfter,  there  is  no  Doubt 
nor  Scruple  of  it,  but  he  fhould  have  been  tried  by  a Jury  of  Middlefex, 
notwithilanding  his  Peerage  in  Ireland ; and  he  could  neither  have  pleaded 
nor  demanded  his  Peerage,  as  is  refolved  exprefly  in  Calvin's  Cafe, 

C.  7 Rep.  f.  15,  16.  and  in  the  Lord  Sanquhar  sCafc,  6Ws  9 Rep.f.  r 17. 
who  was  tried  and  condemned  by  an  ordinary  Jury,  for  fubornmg  Cm  lit! 
to  iMtrlher  Turner  with  a Piilol  in  England,  though  a Peer  of  Scotland,  be- 
caufe  he  was  here  no  Peer  ; and  the  far  ceiled  Basis  (trt  exprefs,  that  the  /ante 
Law  hills  in  cafe  ef  a Peer  cf  Ireland.  Since  then  this  Law  cxprcllv  en- 
acts, That  the  Trial  of  all  foreign  TreafaiU  Jkali  be  by  good  and  lawful  Men  of 
the  fame  Shiie  where  the  King’s- Bench  Jhall  fit , in  Juch  Manner  and  Form, 
foall  fniynts  anD  2urrofff<.  as  if  tljr  hunf  Erpfoua  hud  been  committed 
inn  in  Middlcl’cx  where  the  King' s- Bench  fin  ; there  neither  may  nor  can  he 
any  other  Form  of  Trial  for  the  Prifoner,  not  in  any  other  Place,  nor  be- 
fore any  other  Judges,  nor  by  any  other  Jury,  but  luch  as  this  Statute  hath 
puudirally  defined,  and  that  is  by  a Jury  of  Middlefex,  to  all  JntUlfS  anh 
J.'tir  poles.  ’S  if  mr  ?■  nr, fans  far  which  the  Pi  ifoticr Jlandi  indiiled  had  been 
plotted  and  executed  in  Ibjjddlefex,  Therefore  to  admit  him  to  a Trial  by 
Irijh  Peers,  and  not  by  good  and  lawful  Men  of  Middlefex,  or  to  fend  the 
Prifoner  back  to  Ireland , there  to  be  tried  by  his  Peers,  is  to  run  quite 
counter  and  point  blank  again!!  this  unanfwciable  Claulc  of  the  Statute, 
That  b e flail  b.-  tried  by  goad  and  lawful  Men  ef  the  fame  Shire  where  the  King’s- 
Jlenth  Jits . to  nil  Intents  and  Purp/Jes  as  if  the  Treafsns  bad  been  there  cammit- 
trd.  Ami  had  they  been  there  committed  aduallv,  as  they  arc  legally  by 
the  exprefs  Purview  of  this  Law,  it  could  never  fo  much  as  be  fcruplcd  and 
made  a J^uere,  Whether  he  fhould  be  tried  by  his  Jrifb  Peers  here,  or  fent 
over  tube  tried  in  Ireland  for  Treafons  ailed  there,  alter  an  Indictment  for 
them  here  found  aipinlt  him  ? In  one  Word,  Statutes  which  preferibe  new 
Forms  of  T r:al  in  fuch  a particular  Way  as  this  Ac!  doth,  are  like  Letters 
nf  Attorney,  or  Licivfcs  of  Alienation  (b),  they  rnijl  be  nieft  jlrieily  purfued, 
ana  not  varied  fern  in  tie  leetjl  PunlHlit ; as  was  refolved  by  all  the  Judges 
of  Ergh-d.  HU.  21  Jac.  in  the  Cafe  of  Penal  Laws,  Co.  7 Rep.f.  36, 
37.  Therefore  no  other  Form  of  Trial  ought  to  be  admitted  in  this  Cafe 
than  what  the  Statute  prelcribcs,  and  that  is  only  by  good  and  lawful  Men 
c/'Middiefex,  not  by  Irijh  Peers. 

7.  The  Provifo  in  this  Ail  puts  a Period  to  this  Cafe : 

Provided  always.  That  if  any  the  Peers  of  this  Realm  Jhill  happen  to  be  en- 
difded  of  any  fricD  Treafsns,  or  other  Offences  aforefuidj  by  Authority  of  this  Ail, 
that  then  "fer  fuch  Endiflment  they  jhall  have  their  Tiittl  by  their  Peers,  in 
fuch  hie  Manner  as  hath  been  heretofore  aca'JhmeJ. 

4 Ft om  whence  1 fliall  obferve  thefe  five  Particulars  : 

1.  That  T realtors  committed  by  Engljh  Peers  in  foreign  Parts  are  tri- 
able here  in  England,  within  the  very  Body  and  Purview  of  this  Law. 
Therefore  by  the  Icif-fame  Reafon,  Law,  and  Juflicc,  Treafons  commit- 
ted out  of  this  Realm  in  Ireland,  even  by  Irijb  Peers,  arc  triable  in  England 
by  this  A<£t,  elfe  h tjh  Peers  fhould  lie  quite  out  of  this  Adi,  and  in  better 
Condition  than  Engljh  or  any  Irijh  Commoners,  who  arc  clearly  adjudged 
within  it. 

2.  That  Trial  by  Peers  is  fnved  by  this  Provifo  only  to  the  Peers  of 
this  Realm  which  both  in  tlie  Prologue  and  Body  of  this  Adi  is  exprefly 
filled  This  Realm  efEnglnnJ.  But  the  Peers  of  Ireland  are  no  [c)  Peers  at 
all  of  this  Realm  of  England,  as  is  refolved  in  11  Ed,  III.  Brief  473. 
20  E.  VI.  4.  Co.  7 Rep.f.  15,16.  b"  q Rep.  Lord  Sanquhar’s  Cafe, f.  117. 
Co.  3 f/jl.  p.  30.  b Dyerf.  360.  b.  Therefore  no  ways  within  the  Com- 
pafs.  Words,  or  Reafon  of  this  Provifo,  but  clearly  fecluded  out  of  it, 
and  fo  not  triable  by  their  Peers.  And  this  Statute  preferibing  a new  Way 
of  Trial  for  foreign  Treafons,  not  triable  here  by  Peers  before,  had  ex- 
cluded all  Englijb  Peers  from  Trial  by  their  Peers,  by  the  Body  of  the 
Law,  as  fomc  conceive,  had  it  not  been  faved  to  them  by  this  fpecial  Pro- 
vifo : Therefore  certainly  Irijh  Peers,  who  are  not  provided  for  at  all,  and 
no  Peers  in  England,  mull  iieccffarily  be  excluded  from  their  Peerage  by 
it  upon  their  Trial  here. 

3.  The  Reafon  why  this  Law  doth  fave  the  T rial  by  Peers  to  Peers  nf 
this  Realm  only,  and  to  no  others  (which,  as  fomc  conceived,  was  not 
faveJ  to  them  in  Cafes  of  foreign  Treafons  by  the  Statute  of  2b  //.  VIII. 
c.  13.  as  appears  hv  the  Lord  Gr aye's  Cafe  hereafter  cited),  makes  an  End 
of  the  Calc  in  Quell  ion,  bccau/c  Peers  of  the  Realm  of  England  arc  Peers 
in  every  Shire  and  County  of  England.  Therefore  by  the  Great  Charter 
of  England,  and  all  other  Acts  confirming  it,  and  the  Common  Law  itfclf, 
they  ought  to  be  tried  only  by  their  Peers  within  all  Counties  and  Places 
of  England : But  Irijh,  Scotch,  and  foreign  Peers,  are  no  Peers  in  any 
County  of  England,  as  the  forecited  Books  refolve.  Now  this  Stature  en- 
acting all  foreign  Treafons  to  be  triable  not  in  Ireland,  or  any  other  his 
Majcllv’s  Dominions,  but  in  England  only,  it  was  neccflary  and  conve- 
nient bv  this  Ipecial  Provifo  to  fave  the  Trial  by  Peers  to  all  Englijh  Peers 
to  be  tried  for  foreign  Treafons  only  in  England,  according  to  ( d)  Magna 
Chat  tel  and  the  Common  Law,  being  their  Birth- right,  becaufe  they  are  <c- 
tual  Peers  in  all  Places  of  England,  and  may  have  Englijh  Peers  enough  at 
Hand  to  try  them  without  Delay  upon  all  Occafions.  But  Irijh  and  other 
Peers  being  no  Peers  at  all  in  England,  and  it  being  a Thing  improper  to 
try  them  by  Englijh  Peers,  being  no  real  Peers  to  them,  and  a Thing  im- 
portable to  try  them  here  by  Iri/h,  or  any  other  foreign  Peers,  for  the  Rea- 
lms formerly  alledged,  and  this  Statute  confining  the  Trials  within  it 
only  to  Er.g’and,  it  had  been  a direct  Contradiction  and  Abfurdity  to  pro- 
vide, that  thefe  foreign  Peers  fhould  be  tried  here  by  their  foreign  Peers 
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for  Treafons,  and  not  bv  an  ordinary  Jury,  hccauf;  th*V  afe  neither  Peers 
thcmfelves  in  England,  nor  others  who  fhould  come  hither  from  Ireland, 
or  other  foreign  Parts,  who  lol’e  their  foreign  Peerage  as  foon  as  they  fee 
Foot  on  Engljh  Ground,  with  relation  unto  England,  where  their  Peerage 
prefcntly  ccafeth. 

4.  The  Statute  is.  That  the  Trial  for  Juch  Treafons , &c.  fall  he  in  fuch 
Manner  and  Form,  to  all  Intents  and  Pierptfes,  a.  if  they  had  been  committed  in 
England.  Now  if  Englijh  Peers  commit  T reafon  in  England,  they  Hull, 
by  the  Statute  of  Alaeva  Charta,  cap.  2q.  (yea  by  King  'John's  Charter, 
and  by  the  Common  Law  long  before,  as  Sir  Edward  Cook  proves  in  hi- 
Commentary  upon  it,  and  I luve  at  large  dcmonilratcd  in  my  je)  Pies  fn 
the  Lord 1 and  Houft  of  Peers')  be  tried  only  by  their  Peers,  and  not  by  any 
ordinary  Jury,  by  Englif  but  not  Irijh  Pccrsj  as  1 have  formerly  proved; 
Therefore  the  Ground  of  faring  Trial  by  Peers  to  Peers  of  Eagan J by 
this  Act,  is  an  mianfwerable  Argument  to  deny  fuch  a Trial  here  to  an; 
Peers  of  Ir  eland  by  Irijh  or  Englijh  Peer*. 

5.  The  laft  Words  of  this  Provifo  determine  the  Cafe  in  Qucllion  with- 
out more  Difpute  Provided  always.  That  ij  any  Peers  of  tins  Realm  happen 
tele  ittdilltd  of  any  fucb  Treajhns  aforcfaiJ  by  Authority  if  this  A:i,  they  J kill 
have  fitch  Trial  hi  their  Peeri,  in  fuch  Hie  Manner  as  hath  ban  heretofore  ,'C 
CtlRomcb.  It  being  always  thcCuffom  of  England  (f),  fince  Magna  Chain, 
and  ling  before,  in  Cafes  of  TraJ~.ni  at  the  King’s  Suit,  to  try  all  Eitgli'h 
Peers  in  England  only  by  their  Pern,  and  luch  a Privilege  (y)  Sir  Ed- 
ward Cook  holds,  they  cannot  wave  if  they  ttevdtl,  <11  it  was  adtudreU  in  t‘  t 
Lord  Dacrc’j  Cafe,  Pal.  28  H.  VIII.  a id  finer  in  the  Earl  / C.iitLhavc|iy 
Cafe,  7 Car.  But  on  the  other  Side  it  is  moil  certain,  that  it  hath  never 
been  acciiftomcd  heretofore,  that  hljh  or  any  oilier  foreign  Peers  Ibniild 
lie  tried  for  any  Trtalons  here  committed  by  Engljh,  Irijh , or  any  other 
foreign  Country  Peers  within  the  Realm  of  England-,  nay,  no  one  Prece- 
dent of  this  Rind  was  ever  heard  of;  and  it  is  an  impofiiblc  Thing  in 
Point  of  Law,  as  I have  proved  ; Therefore  no  fuch  Trial  by  any  Peers 
cun  he  once  thought  of  or  imagined  for  the  Prifoner  or  any  oilier  Peer  of 
Ireland,  within  the  Purview  or  Provifo  of  this  Ait. 

6.  I ih.ill  add  further,  ex  abundanti,  to  put  this  Cafe  out  of  a!!  Qucf- 
tion,  that  I have  made  fomc  curfury  Search  into  moll  of  the  Irijh  Annals, 
Hiflorics,  Antiquities,  Statutes,  ujion  this  Occafion  (and  I fliould  have 
made  a further  luquifition  bad  1 enjoyed  any  vacant  Hours  to  do  it),  yec 
I cannot  find  fo  much  as  one  Precedent  of  any  I'ijb  Peer  tried  in 
Ireland  for  T reafon,  or  any  other  Ottence,  by  his  Peers,  before  this  Sta- 
tute of  35//.  VIII.  and  I believe  the  Prisoner's  Counfcl  cannot  (as  in- 
deed they  neither  did  nor  could)  produce  one  Example  of  fuch  a Trial 
there,  by  Peers,  before  this  Law,  nor  any  A&  of  Parliament  in  that  Realm 
before  this  Statute  concerning  Treafons,  which  provides.  That  Irilh  P.ert 
Jhall  be  tried  by  their  Peers,  there  being  no  fuch  Claufe,  or  Icalt  hint  there- 
of, to  be  found  in  the  Siatutcs  of  18  //.  VI.  c.  1,  3.  jo  H.  VII.  e.  13. 

13  H.  VIII.  e.  1.  28  H.  VIII.  c.  1,  2.  7.  which  mukc  fundry  Ofi'cnccs 
Treafons,  and  extend  to  and  mention  Irijh  Lozim  atlO  ISebi  fS  by  Name, 
as  well  as  Commons;  all  and  every  ol  tnefe  A&s  leaving  both  the  I lifts 
Peers  and  Commoners  to  the  fell-lame  Trial  bv  a Jury.  And  fince  thia 
Ait  I prefume  they  cannot  produce  above  one  Precedent  (and  that  a verv 
late  one  in  cafe  of  Trcalon)  where  an  In  fit  Peer  was  tried  by  his  Peer-,  anil 
it  was  the  Cafe  of  the  L.  Slant,  much  about  twenty  Years  fincc  there 
tried  and  acquitted  by  his  Peers  in  Ireland,  as  I am  informed ; before 
which  'l  ime  it  was  then  confejjid by  the  Judges  there , they  never  heard  or  r ead 
tj  any  cru  Juch  Trial ufed  in  Ireland  ; and  fince  it  wc  have  hcaid  of  no  other 
Trial  there  by  Peers  to  fecond  it,  but  only  of  one  Noble  Lord  (the  Lord 
of  ValenVee,  V ifcouut  Norris)  there  extrajudicially  condemned  by  mere 
Martial  Law  in  a Council  of  War,  even  in  Times  of  Peace,  by  the  Earl 
of  Sir  off srd,  Ann.  Dim.  1635,  but  not  executed,  nor  tried  by  his  Peers  in 
a legal  Way  ; all  their  Peers  formerly  being  there  either  attainted  by  Act 
of  Parliament,  as  is  evident  by  the  Irijh  Statutes  of  28  II.  VIII.  c.  1. 

3 b?  4 PI>.  & M.e.  2.  it  El.  c.  1.  13  El.  c.  6,  7.  27  Elios,  c.  1 . 28  Elia, 
c.  8,  9.  11  Jac.  c.  4.  2 H.  VI.  rot.  Part,  tt.  8.  or  executed  by  Martial 
Law,  as  foon  as  apprehended  in  the  Wars,  or  cll'e  llain  in  actual  Rebel- 
lion, or  pardoned  upon  their  Submiilions,  without  any  Trial  for  their 
Treafons  by  their  Peers. 

For  Attainders  of  Irijh  Peers,  and  other  Traitors  and  Rebels  by  Act  of 
Parliament  in  Ireland,  1 find  the  Earl  of  Kildare , with  others,  attainted  for 
a Treafon  and  Rebellion  (much  like  this  for  which  the  Prifoner  {lands  hrre 
indicted)  in  a Parliament  held  at  Dublin  in  Ireland,  28  H.  VIII,  c.  1. 
Since  this,  in  1 1 Eii-z..  c.  1.  Shan  O Neale , a bloody  delpcrate  Rebel,  was 
attainted  by  Parliament  after  his  Death,  (being  hewn  in  Pieces  by  the 
Scots)  and  the  Name  of  O Neale  cxtinguiflied,  it  being  made  High-Trea- 
fon  for  anv  to  allume that  Name;  and  I find  a Mac-Mahon  and  Mag-wire 
forfeiiiug  Land  among  other  Rebels  in  that  Act;  which  largely  fets  forth 
the  Queen's  "I  itlc  to  I-elond.  17  Elia.  c.  1.  James  EuJlact,  Vifcount  of 
Bill ling  hi,  was  attainted  of  High-Treafon  for  a publick  Rebellion  againlt 
the  Queen.  28  Ehz.  c.  q.  1 find  Joint  Brown,  and  near  one  hundrcd°more 
Iriftmun,  by  Name  attainted  of  High-Trcafon  by  this  Act  for  an  open  Re- 
bellion. In  11  bf  J 2 Jac.  c.  4.  I find  Hugh  Earl  of  Tyrone,  Jury  Earl  of 
Trccnne/I,  Caconuugh  Jvlagwsre , Mac-Mahon,  and  above  twenty  more  chief 
Injit  Gentlemen,  attainted  of  High-Treafon  by  this  Act,  tor  their  open 
Rebellions.  But  for  a F rial  of  any  Irijh  Peer  for  any  Trealbn  in  Inland  by 
his  Peers,  I can  meet  with  no  Precedent  as  yet,  but  that  of  the  Lord  Shite 
only,  and  fliall  be  glad  to  be  informed  of  any  other  to  parallel  it. 

Indeed  in  the  primed  Statute  of  2 Elia.  c.  1.  made  in  Ireland,  for  re- 
Jloring  to  she  Crown  the  ancient  JnrifdiSion  ever  the  State  Ectlejiujlical 
and  Spiritual,  and  abolijhing  all  Poster  repugnant  to  the  fame,  ail’d  in  the  Sta- 
tute of  2 Elia,  in  Ireland,  cap.  6.  intituled.  An  Ail  whereby  certain 


ai  See  Drrr,  f.  31.  ijs.  *98.  360.  Cool's  ? Rep.  f.  13.  11  Rep.  f.  63.  (b)  *1  H.  VII.  ’.  Hr.  Alienation  9.  jc  E.  ID.  1?.  Br.  Alienation,  13  6 30.  (e)  StUen’s  Tit. 

oEHon.p.  837-  840,841.  (dl  Cap.  29.  See  Cool's  1 ln(t.  p.  48,  49.  (tj  Faje  ioz  to  307-  f/J  Sec  my  Plea  for  the  Lords  and  Uoufc  of  Peers,  aos,  10  j,  10309. 
where  this  is  largely  proved  5 & p.  434.  (g  1 3 InlV.  f-  30. 
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Offences  ore  made  High Tnafbn,  1 met  with  thefe  two  Claufes  concernin'; 
the  Trial  of  Irijb  Peers  for  Treafons  only  within  thefe  Afis.  “ And  if 
“ it  fhall  fortune  that  any  Peer  of  this  Realm  (hall  happen  to  be  indicted 
“ of  and  for  any  Offence  that  is  made  Premunire  or  Treafon  by  this  Act, 
“ that  then  the  fame  Peer  or  Peers  fo  being  indicled,  lhall  be  put  to  an- 
“ fwer  for  every  fuch  Indictment  before  fuch  Peers  of  this  Realm,  of 
“ Englijh  Blood  ( not  Irifh,  mark  it)  as  by  the  Lord  Deputy,  Governor 
“ or  Governors  of  this  Realm,  (hall  be  by  Commiflion  appointed  under 
“ the  Broad  Seal,  and  to  have  his  and  their  Trial  by  his  and  their  Peers; 
“ and  to  receive  and  have  fuch  like  Judgment  upon  the  fame  Trial  of  his 
“ or  their  Peers,  or  making  open  Conffffion  of  the  fame  Offence  or 
“ Offences,  as  in  other  Caffs  of  Treafon  or  Premunire  hath  been  ufed, 
“ or  is  ufed  in  other  Cafes  of  High  Treafon  and  Mifprifionof  Treafon  j 
“ which  latter  Claufes,  As  in  other  Caffs  of  Premunire  and  High  T rea- 
“ foa  hath  been  uffd,  and.  As  is  ufed  in  other  Cafes  of  High  Treafon, 
“ or  Mifprifion  of  Treafon,  relate  only  unto  thofc  Words,  To  receive 
“ and  have  like  Judgment  upon  T'rial  ; and  fo  only  to  the  Judgment  and 
“ Sentence  given  in  thefe  new  Treafons  and  Offences  enacled  by  thefe 
**  Adis,  not  io  the  Manner  of  Trial  by  Peers;”  which  is  merely  a new 
Kind  of  Trial  never  mentioned  in  any  other  Irijh  Ails  before  thefe,  and 
retrained  only  to  the  new  T reafons  and  Premunires  fpecified  in  thefe  Ails, 
in  Imitation  of  the  (<?)  Englijh Statutes  made  in  the  fclf- fame  Cafes,  which 
provide  a Trial  by  Petrs  jor  our  EngHJb  Peers ; which  was  never  heard  of  in 
any  other  Ails  of  Parliament  in  Ireland  till  thefe,  and  never  praiiifed  that 
I read  of  in  that  Realm,  cither  before  or  Cnee.  To  clear  this  up  more 
fully,  the  Statute  of  11  E.  III.  c.  4.  makes  mention  of  Prelates,  Earls, 
and  Borens  in  Ireland,  as  well  as  in  England : And  the  Statute  of  4 H.  V. 
c.  6.  prohibits.  That  any  one  of  the  Irifh  Nation  Jhould  be  cbofen  to  be  an  Arch- 
bijhop,  Abbot,  or  Prior,  within  Ireland,  becaufe  many  of  them  (againjl  a 
former  Aid  there  matle)  bad  been  made  Arcbbijhsps , Bijhops,  Abbots,  Priors, 
whereby  they  became  Peers  of  the  Parliament  in  the  fame  Land,  and  brought 
with  them  Irifh  Servants  to  the  Parliaments  and  Councils  there  holden,  whereby 
the  Privities  of  the  EnglUhmen  within  tlx  fame  Land  have  been,  and  be  daily 
difeevered  within  it  to  the  Irifh  People  Rebels  to  the  King,  to  the  "rent  Peril  and 
Alf chief  of  the  King’s  lawful  liege  People  in  the  fame  Land.  And  the  Statute 
of  10  H.  VII.  in  Ireland,  c.  16.  enacts,  That  the  Spiritual  and  Temporal 
Lords  of  the  Land  of  Ireland  Jhall  appear  in  every  Parliament  hoUlen  in  that 
Land  mtljur  ©art lament  IhcbrjB.  in  like  Manner  and  Form  as  the  Lords  of 
the  Realm  of  England  appear  in  the  Parliaments  holden  within  the  faid  Realm, 
under  Pain  of  forfeiting  100 s.  to  the  King  : IVhich  Ufe  of  Robes  they  had 
there  for  Penury  omitted  by  the  Space  of  20  or  24  Years.  But  there  is  no 
Mention  of  any  Trial  by  their  Peers  in  thefe  or  any  other  Englijh  or  Irifh 
Statutes,  but  thole  forfeited  of  z Lliz.  c.  t td  6.  Yea  the  Statute  of 
25  H.  VI.  in  Ireland,  c.  28.  cnaits.  For  that  there  is  a Law  efablijhed. 
That  cbm>  licro  that  is  called  a ’<!  orf  Of  tl)e  JDarliaimilf,  in  all  Picas , 
ferfonal  as  well  as  real,  in  which  Amerciaments  do  lie,  Jhall  be  amerced 
lOOs.  to  the  great  Impoverijhmtnt  of  the  faid  Lords,  forafmuch  as  their  Livings 
are  diminijhtd  and  wajled  by  War:  That  no  JlorO  Ot  i&srtiaUlftlt  Jhall  be 
amerced  from  thetufortuard  in  the  faid  Pleas,  OUjettoiff  than  Ofl)lT  ILi  riOlU. , 
notwithjlanding  any  Law  made  before  to  the  contrary.  The  Amerciaments 
therefore  of  Irijh  Lords  and  Commons  being  alike  by  this  Law,  it  is  very 
probable  their  Trials  by  Jury  were  both  alike,  and  that  they  were  not  tried 
by  their  Peers. 

Now  the  Prifoner’s  Counfel  have  pleaded  in  his  Plea,  That  Magna 
Charta  gives  the  Trial  by  Peers  in  Ireland , and  no  other  Law  but  it;  and 
that  it  was  not  accepted,  received,  confirmed,  and  ufed  as  a Law  in  Ire- 
land till  the  Statute  of  10  H.  VII.  and  the  Words  thereof  (if  it  be  con- 
firmed by  that  A<&)  are  moil  clear  in  it.  That  all  Statutes  Into  maOC. 
&c.  from  l)Ultt forth  be  deemed,  accepted,  ufed,  and  executed  within  this 
Realm  of  Ireland  in  all  Points ; and  if  it  were  made  a Law  there  by  the  Sta- 
tute 8 E.  IV.  c.  1.  (-which  l rather  believe)  the  Words  of  that  Adi  are. 
That  from  Ijmrffortl)  all  other  Statutes  and  Adis  made  by  Authority  of  Parlia- 
ment in  England,  be  ratified,  confirmed,  and  adjudged  by  Authority  of  this 
Parliament  in  their  Force  and  Strength , from  tl)f  ftl'M)  ©ftP  Of  March.  So  as 
Magna  Charta  was  not  a general  Law  in  Force,  Ufe,  Acceptance,  or  Exe- 
cution in  Ireland , at  leail  among  the  Irijh,  till  8 E.  IV.  or  10  H.  VII.  as 
is  evident  by  thefe  Adis.  Becaufe  I would  leave  nothing  concea'ed  or  un- 
anlwcred  that  might  make  for  the  Pri loner’s  Advantage,  I mull  acknow- 
ledge that  King  Henry  III.  in  the  firft  Year  of  his  Reign  fcnt  a Roll  of  the 
Liberties  which  his  Father  King  John  and  he  had  granted  to  this  Realm 
of  England  unto  Ireland,  out  of  his  fpecial  Grace,  by  unanimous  Confent 
of  all  his  Lieges,  and  confirmed  the  fame  to  all  his  Spiritual  and  Temporal 
Lords  and  faithful  Subjects  there  (for  their  Fidelity  tohim  and  his  Father) 
to  them  and  their  Heirs  for  ever,  as  a ftgnal  Badge  of  his  Favour,  by 
this  Patent : (b)  Rex,  Archiepifcoph,  Epifccpis,  Abbatibus,  Cmitibus,  Ba- 
rcnibtts , Mililibus , et  libere  lencr.tibus  el  ommbliS  fiOt'llbllff  fills  per  if  liET; 
mam  conlfltutis,  Salutem.  Fidelitatcm  vejlram  in  Domino  ccmmendantes , 
quatn  Domino  patri  nojln  fentper  exhibuijlis,  et  nobis  eJUs  diebus  nofiris  exhi- 
biti ; volumus  quod  in  figno  fidclitaiis  vejlre  turn  prudure  tom  infigniter 

3Ubertatibus  L-uguo  nostro  MigHe  a ¥>.ure  uoHro  et  nobis  concepts,  De 
grafts  noltra  et  Dono  in  l\eono  uoffro  ifiberme  gauOatis,  bos  et  beQn  im* 
pfjpetuum : Sf.‘as  dijlinllc  in  RotuLm  redactas,  be  conitmini  ccnfilio  mtu 
Ilium  fiwlutm  notltoruin  mbit  mittimus,  ftgnatas  figillo  Domini  Gualonis 
Apofioiica  fidis  Legal!,  et  fidtlijfimi  nqflri  Wiilielmi  Marefcalli  (<-)  Ucaoris 
II aim  ft  iXtjni  nuftrt,  quia  figillum  nondum  habuimus ; eafdem  broceffu  tem- 
per! s majorum  ccnifilio  woprio  figitlo  firmantas.  Tefie  apud  Gloverniam 
3 die  Februarii ; he  being  (d)  crowned  but  on  the  28th  of  Ollober  before 
at  Glocefltr,  where  this  Patent  bears  Date. 
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After  which  King  Henry  having  ratified  the  Great  Charter  of  Liberties 
in  England,  in  the  ninth  Year  of  his  Reign  (printed  in  all  our  Statute 
Books,  and  in  Cook’s  2 Inltiruce),  in  the  12th  Year  he  commanded  it,  or 
rather  that  of  Pat.  6.  Johan.  Reg.  m.  6.  to  be  publiflrcd  openly  in  Ireland 
by  his  Writ ; (r)  “ Hex,  dilcdlo  et  fideli  fuo  R.  Burgo.  Juftic.  fuo  Hi- 
“ brrniee,  falutcm.  Mandamus  vobis  firmiter  prsecipieutes,  quarsnus 
“ ccrto  die  ct  loco  facijtis  venire  coram  vobis,  Ascli.g:,.  Epfcpos, 

“ Abbates,  Prions , Canutes  id  Barents,  Artistes , et  libere  ter.entts , e:  Bal- 
“ lives  Jingulorunt  Comitotuum,  ct  coram  eis  publice  Iegi  facialis  Cfli fan 
“ Som.  Uf£lG  Joijamus  pa;rii  notin’  cui  figillum  fuum  appenfum  eft, 

“ quam  fieri  fecit  jurari  a Magnatibus  Hibernia:,  de  legibus  et  eonfuetu- 
“ dinibus  Anglia  obfcrvamlis  in  Hibernia.  Et  prtecipi.it is  eis  ex  parte 
“ uoftra,  quod  leges  illas  et  conflict  Uiiincs  in  Carta  praxliilia  conn  mas  da 
“ cartero  firmiter  teneant  ct  ohfervent.  Hoc  idem  per  nngulos  Corru- 
“ tatus  H, Hernias  clamari  faciatis  et  teneri  Prohibentes  firmiter  ex  parte 
“ uoftra,  ct  fuper  forisfafluram  noftrsm  ne  quis  contra  hoc  mandatuin 
“ noftrum,  venire  prafuir.ai,  co  excepto  quod  non  de  mortc  ncc  da  cu- 
“ taliis  Hibtrnenfium  occaftone  nichil  ilatuatur  ex  parte  noftra  citra 
“ quindecim  dies  a die  St.  Michqclis,  anno  r.  n.  12.  fuper  quo  refptehtm 
“ dim  as  Magnatibus  n fir  is  Hibc-rnix,  ufqut  ad  ttniia-.um  pradichun.  Ttjle 
“ meipf  apud  W dim.  8 die  M a i i , anno  12.” 

In  Cook’s  3 Inftit.  f.  141.  b.  4 Inflit.  p.  320.  b.  et  in  j8  H.  III.  Rot. 
Par.  m.  17.  ji.  21.  there  is  mention  made  ot  Conjuilitdines  et  Leges  Rcgni 
nojlri  Angliie,  qttas  Lena  memories  Deminus  Johannes  Rex  pater  rtojler 
be  cotnmitm  omuttitn  Or  li  ibnms  (oufintu  utWt  Uatmt  m terra  ;iia. 
Tcfte  Rege  apud  IP  inch.  28  die  Q: lob. 

In  the  thirtieth  Year  ot  Henry  III.  all  Laws  and  Cufloms  of  England 
were  effabliffied  in  Ireland  by  this  (f)  Patent:  i^itia  pro  communi  militate 
terns  Hibernia;,  et  pro  imitate  terrarum,  Rex  Visit,  CT  Ot  COitmutm  COttlillO 

ISestm  probilum  ill,  quob  omues  Leuts  itj^onfurtuOutisque  m Hreno 
Jnglie  fentnfur  in  ujut  rina  ttiuznrur,  tf  rafum  terra  uus  m if  minis  fiib- 
mnaf.et  per  fsfottn  rf£atur  /.«t  Johan.  Rex  cum  ultimo  effet  in  Hibernia, 
ffatllit  et  firmiter  UMtlOabit ; Ido  volumus,  quod  omnia  Breuia  de  communi 
jure  qua  currunt  in  Anglia,  Jim: liter  currant  in  Hibernia  fub  novo  fcillo 
nofiro , be. c.  Tef;  mcipfo  epud  Woodltock,  lq  die  Sepremb. 

The  Patent  of  King  John,  which  this  Patent  mentions,  is  that  of  Rot. 
Pat.  6 Johan.  Regis,  m.  6.  11.  17.  never  yet  printed.  Rex,  &c.  Jujliciariis, 
Baronibus,  Mflitibus , et  imnilus  fiddibus  fuis,  &c.  Sciatis  quod  d.dimus  po- 
tejlatcm  Jujliciariis  nofiris  Hibernise,  quod  Previa  ftta  currant  per  terrain 
nofiram  et  petefiatem  Hibernise,  f sheet  Breve  de  Recto,  de  feodo  Jimidia  Mi- 
litis,  et  infra  ; it  erit  terminus  de  merle  aut  pojl  transfrrtatiaicm  Henrici  pa- 
tris  nofirt  dt  Hibernia  in  Angliam.  Et  Breve  de  nova  dilfb^iina,  et  erit 
terminus pofi  primarn  Coronalicntm  nofiram  apud  Canr.  Et  Brcvte  de  Fum- 
livis  et  Nativis,  et  ejtts  erit  terminus  pfi  captionem  Dublin.  Et  Breve  de 
divijis  facicndis  inter  duas  villas , cxceptis  Baroniis  : Et  idco  vobis  mandamus 
et  firmiter  praeipimus,  quod  hero  ita  fieri  et  firmiter  teneri  per  totnnt  potejlalan 
nojlram  Hibernise  faciatis.  Tejte  mcipfo  apud  Wcftm.  2 Novcmb. 

In  the  41ft  Year  of  his  Reign  Clauic  41  H.  III.  nr.  u.  dorf.  I find 
this  memorable  Writ,  touching  the  Confirmation  and  Cufloms  of  England 
fettled  in  Ireland,  by  Affent  of  the  Prelates  and  great  Men  thereof : "Rex, 
Thefaurario  et  Baronibus  dc  Scaccario  Dublin,  falucem.  Quia  de  affenfu 
et  voluntate  Prxlatorum  et  Magnatum  terra  Hibernia  dudum  fuit  provi- 
fum  ct  conceffum,  quod  eifdem  legibus  uterentnr  in  terra  ilia  qtiibus  ho- 
mines regni  noflri  utunturin  regno  illo  ; ct  quod  cadem  Breviaquoad  ter- 
ras ct  tencmenta  rccuperanda  currerent  in  terra  ilia,  qua:  currunt  in  regno 
pradicto,  licut  noftis : El  dicla  provifio  ct  epneeflio  oir.nibus  retroaclis 
lemporib'js  I uci int  obtenta  ct  approbate  ; rniramur  quamplurimura,  quod 
ficut  ex  infinuatione  venerabilis  patris  TUma:  Lifts  or-  Eplfcopi  accepi- 
mus,  emanare  permififtis  ex  Cancdlaria  Eslv/arfi  lild  noflri  in  Hibernia , 
contra  confuctudinem  obtentain  ct  formam  Brevium  in  rei;no  noflro  ufita- 
tam,  Breve  fubfcripium  contra  prafatum  Epifcopum  'in  hxc  verba: 
E.  illuliris  Regis  Anglia  primogemtus  Vi c.  Waterford,  falutcm.  Precipe 
Thoma  Li f nor . Epifcopo,  quod  jufte  et  fine  dilatiuue  redd.it  IViiltcro  Eprf- 
copo  Waterford i Maneria  de  Archmordeglan,  Kilmordri  ct  Mila  cum  per- 
tinentiis,  quse  clamat  efi'e  jus  Ecclelia;  fum.etin  quse  idem  Epifcopus  non 
habet  ingreffum  niff  per  Alanum  quondam  Lifmor.  Epifcopum  cui  Grifiinus 
quondam  Lifmor.  Epifcopus  ilia  demifit,  qui  in  ilia  fe  imrufit  poll  mor- 
tem Robert i quondam  Lifmor.  Epifcopi,  qui  inde  injufte  et  fine  judicio 
diffefuit  Robertum  quondam  Waterford.  Epifcopum,  pr.edeceflorcm  Epif- 
copi poll  ultimum  reditum,  &c.  Quia  vero  dielum  Lreve  tam  diffoiiuni 
eft,  et  contra  leges  et  confuetudincs  in  regno  no'.lro  obttntas,  et 
formas  Brevium  noftrorum  ibidem  approbatas,  prafertim  cum  Breve  in- 
greffus  non  tranfeat  tertiam  perfonam,  nec  rutione  iinrufionis  in  terra-n 
aliquam  port  mortem  alicujus  competat  adlio  alicui  de  terra  ilia,  niii  illi 
cui  per  mortem  illam  jus  debetur  in  eadem:  Nec  ci.im  dicitur  intrnfor, 
qui  jure  haireditario,  vel  ratione  Eccleli®  fine,  fuccedi:  pra-decefioii  fuo 
in  hiis  de  quibus  idem  pradeceffor  fuit  feifitus  in  Domimeo  luo  ut  dc  feodo 
die  quo  obiit : Vobis  mandamus,  quod  fi  dielum  Breve  a Canceliaria  pra:- 
didta  in  forma  pra;dicta  emanaverit,  exccurioncm  ejufdem  Brevis  fupeife- 
deatis;  revocantes  fine  dilatione  quicquid  per  idem  Breve  actum  fucrit  m 
Curia  prafati  filii  noflri.  Tefte  apud  Wynd.  27  die  Jamtetr.  Eodcm 
mode  Icribitur  A lasso  le  Suche  Juftic.  Hibernia et  Waleranno  de  Wtllef.y,  et 
fociis  fuis  Jufticiariis  itincrantibus,  ut  fupra. 

In  the  fifth  Year  of  King  Edward  III.  rot,  Pat.  5 £.  III. parte  i.mctnb. 
25.  it  was  enacted  in  a Parliament  that  Year  in  LnglqrJ,  among  other 
Things,  Quod  una  et  eadem  Lex fiat  tam  .Hibernicis  quam  Anglicis,  txcepta 
fervitule  Vicagiorum  penes  Dominos  fuss,  &c.  by  a Parliamen't  then  holden 
in  Ireland. 


(a)  1 El.  c.  t.  6.  (*)  Pat.  1 H.  UI.  ro.  5. 

(■  ) King  Henry  being  then  a Minor,  and  under  his  Regiment  Ad)  Mat*  Paris  Hiil.  Ami  n.  *78. 

ff)  Claufe  ia  H.  m.  part  1.  in.  8. 

(f)  Rot.  Par.  30  it  III  m.  3.  Sir  John  Davis's  Irijb  Rep.  p.  37.  Cook’s  4 InlUt  p.  no.  « Inftit.  f.  i*,.  b.  Mr.  St.  John's  Arrument  at  Strajord’s  Attainder,  in 
Pojbwortb  s Coll.  Vol.  VIII.  p,  695.  J '■*' 
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Yet  noiwlliftanding  all  thefe  Patents,  Charters.  Afls,  the  Benefit  of  the  c . t,  or  10  H.  VII.  e.  22.  which'  eftablifhed  all  the  Statutes  matte 

Great  Charter,  ami  of  the  Liberties,  Laws,  and  Cuftoms  os  England,  cx-  I in  Eng’.an  concerning  or  befogging  to  the  Good  of  the  fame,  only 

tended  not  to  all  Ireland,  and  the  Irijb  therein  dwelling ; but  only  to  fuch  I as  to  the  Engli&ry,  or  Englijh  Pale  and  Counties,  not  to  the  Irifiry, 
Parts  of  Ireland  as  were  reduced  and  divided  into  Counties,  and  pofefi'cd  1 as  the  Statutes'ol  17  H.  V 11.  c.  S,  a,  10,  u,  13,  17,  iq.  35  II.  VI. 
Tv. the  Entlijb  Colonies,  and  to  the  Englijbmen  inhabiting  in  Ireland, , and  c.  3.  5 Ed.  IV.  c.  3,  41  5-  >3  VIH.  c.  4.  '2S  H.  Vlfl.  c.  15. 

1 Ch  Irijb  within  the  Englijb  Pale  as  lived  in  due  Subjection  and  Obe-  made  in  Inland , with  other  Acts  refolve,'  which  the  Lord  Maguire 

diene*  to  the  Kings  ot  England,  or  were  fpccially  eiidenzed  by  their  Pa-  confefleth  in  his  Plea,  and  his  Cmmfcl  cannot  deny.  Now  the  Lord 
tents  to  them,  not  to  the  Irijb  Countries  and  Colonies  which  ware  not  re-  Magmirt  being  none  of  the  Englijh  Pale,  or  Injb  Septs,  Liege  Subjects 
duetd  into  Counties,  and  under  the  Obedience  of  the  Kings  of  England  toour  Kings,  but  of  the  Injbry,  and  profels’d  Enemies  toour  Kings,  as  the 
(amounting  to  more  than  two  third  Parts  of  Ireland  in  Extent  ol  Ground)  Irijb  Annals  and  Statutes  inform  us  ; the  Statute  of  Magna  Charts,  and 
who  had  no  Benefit  of  the  Laws  or  Liberties  of  England,  but  by  fpecial  the  Laws,  Liberties,  and  Cuftoms  of  England,  granted  to  the  Engl-jb  and 
Grants  and  Charters  of  Indenization  from  the  Kings  ot  England,  which  loyal  Irijb  Subjects  in  Inland-,  and  fo  this  Trial  bv  Peers  could  not  cx- 
fbtnc Septs  of  the  Irijb  and  others  purchalcd  from  our  Kings,  as  Sir  John  tend  to  his  Anceftors  till  after  the  Statutes  of  8 E.  IV.  or  10  11%  VII. 
Davis  proves  at  large  in  his  Irijb  Reports,  in  the  Cafe  of  Ttwi/lry , fol.  37,  and  of  35  //.  VIII.  c.  !.  yea,  after  the  Statutes  of  3 and  4 Pb%  and  Met. 

7Q.  and  the  Records  there  cited  : To  which  I (hall  add  thefe  follow-  c.  3.  and  1 1 Eliz.  c.  9.  for  reducing  the  Irijhry  into  Counties,  and  un- 


Davis  proves  at  large  in  his  Irijb  Reports,  in  the  Cafe  of  Tunijlry , fol.  37,  and  of  35  //.  VIII.  c.  I . yea,  after  the  Statutes  of  3 and  4 Pb%  and  Ala. 
38,  79-  ani^  cbe  R^cor^3  there  cited  : To  which  I fltall  add  thefe  follow-  c.  3.  and  1 1 Eliz.  c.  9.  for  reducing  the  Irijhry  into  Counties,  and  lin- 
ing Records  not  mentioned  by  him,  fully  evidencing  this  I ruth.  Clauj.  der  the  Laws  and  Statutes  of  England , to  which  they  were  not  formerly 

77  H.  HI.  tn.  15.  Dorf.  Rrxjujlic.  Hibcrn:;e /e/ir/rm.  Monjiravil  mbit  fubjcct.  And  from  thefe  Patents  of  King  John  and  Henry  the  Third  forc- 
Riamofth  Offerthierim,  it  Rothcticus  paler  ejusqucdAaieceJforesfui  ti  cited,  and  the  Statutes  of  8 £.  IV.  and  to  II.  V'  II.  ‘till  35  H.  VIII.  cap.  1. 
i It,  licet  H'btrnicnfes  fuijjent,  ftmptr  tnmtn  prmiter  fueriint  ad  pdtm  it  no  one  Precedent  of  any  one  Irijb  Peer's  Trial  by  his  Peers  in  Ireland , In 
fervitium  nejlrum  et  pracdecrjforum  nojhorum  Regum  Anglic,  ad  Canquejlum  any  Calc  whatfoever,  cun  be  produced  ; therefore  certainly  there  was  no 

n.  .1.^1.  fn  • * Hiitim  fuo/r  Hi  bcrniciiffS.  Et  idro  nobis  mandamus,  auod  fuch  'Trial  known  or  in  nfc  in  Ireland . hrli.n-  W VIII  nnr  onu  [’’re. 


a/lum  e/I,  licet  Hibernienfes  Jhit,  quad  except  Pile  qua  repeliuntur  Ibcrncnfcs  for  aught  can  be  proved,  and  there  be  110  exprefs  A&  for  any  Trial  by 
ivtndicationc  tantrum  el  esliis  vepcllantur.  Telle,  (Ac.  Peers  there,  for  any  Trcafon,  but  only  the  A&  of  2 Eli*,  c.  1.  and  6. 

Bv  this  Record  it  is  apparent,  that  all  Irijbmen  but  thofc  whofe  Ancef-  and  that  only  for  Ipecinl  Treafons  within  thofs  Laws,  which  are  none  of 
tnis  invncd  with  our  Kings  in  the  Coucjudl  of  Inland,  and  were  loyal  thofc  for  which  thePrifoner  ftands  here  indi£ted  1 may  I'afcly  conclude, 
Subwas  ro  our  Kings,  had  no  Benefit  of  the  King’s  Writs  and  Laws  to  That  this  Law  of  3;  H.  VIII.  never  intended  to  preferve  to  Irijb  Peers 
claimoT  recover  Lands  in  Inland,  in  37  H.  111.  " 0 |j"J  ^ 'T-ut  ..~o 


a Trial  by  their  Peers  in  Ireland,  which  kind  of  Trial  was  never  before 


Hereupon  divers  native  Iriflmin  piirchafcd  feverul  Patents  from  our  had,  11  fed,  or  pradifed  in  that  Realm  ; and  therefore  the  Prifoner  lhall  be 
Kim’*  pranced  out  of  fpecial  Grace  to  enable  thcmfclvcs  and  their  Poftc-  tiicd  by  an  ordinary  Jury  at  this  Bar.  not  by  his  Irijb  Peers;  becaufe,  if 
riiy  to  enjoy  the  Benefit  nf  the  EngHjl  Laws  in  Ireland , for  which  I Dull  he  were  in  / eland,'  f for  aught  appears  yet  to  me)  he  IhoulJ  not  be  tried 
c tc  thefe  few  enfuing  Precedent',  niltead  of  many  of  like  nature.  Pat.  by  his  Peers  there  : rtnJ  in  both  thefe  Points,  the  Book  in  Dyer  (the  only 
17.  "faban.  Reg.  numb.  15.  together  with  Par.  12.  E.  I.  m.  n.  Pro  di-  Authority  which  feems  to  be  the  ftrongeft  againft)  is  for  me,  the  Worda 
vrfii  in  Hibernia,  qutduti  poffuit  Legibin  Angli.e  in  Hibernia.  Rex  omni-  whereof  are  thefe  in  Englijh : The  grand  Chancellor  up  Ireland  moved  tbit 
bus  Palivis  id  pdeiibus  juts  Hibernia;  ad  qua.  See.  p.iluttm.  Folentel  Gi-  y&ut/liin  to  the  pht  ten's  Counfel,  ip  an  Earl  cr  Lord  op  Ireland,  tubs  commits 
raldo pi.  Tobaiuiis'Hihernico,  gratiam  factre Jpecialem,  teniedimut  pro  nobis  Treafon  in  Ireland,  by  Rebellion,  Jhall  be  arraign'd  and  put  to  bis  Trial 
et  Uu  1 /dibits  njlris,  qu.d  idem  Gcraldus  et  lihtri  fni  quos  legit imt  prccrea-  in  England  por  this  Offence,  by  the  Statutes  of  2(3  II.  VIII.  13. 
vit,  banc  hal'iimt  iibcrtat/m,  quid  tpji  de  cictero  in  Hibernia  Utnntltr  UgibU&  33  H.  VIII.  c.  4.  35  H.  VII 1 . 2 or  3 E.  Vl.  And  it  was  held  by 
.iinytu'.itllB  . et  firmitn  inhibemus,  nequis  rot  contra  banc  comtjpontm  nopram  IVrty,  Dyer,  and  Gerrard,  Attorney  General,  Thai  he  could  not  : Mark 
vrxet  in  aliqvo , vcl  pc  tin  bet.  In  cuius,  Sic.  7*.  Rcge  apud  Carnaryan,  now  their  Rcafons,  for  be  cannot  have  bis  Trial  here  by  bis  Peers  (which 
70  die  Maij-  Cjipmtlesliter.r  babrt  Margeria  dc  Lcflan,  Henricus  dc  LelTan,  is  a full  Rcfolution  in  point  of  my  third  Qucftion,  agreeing  with  what 
f’etrus  dc  Leffan,  And  reus  de  LcHan,  Bcncdicius  phut  Johanhis,  Ardmagh,  1 have  endcavoui'd  wirh  Arguments  to  ptove,  and  is  an  unquenioti- 
Willielmus  Heuke,  Hibcrnici.  In  cujus,  &e.  Tcfte  ut  fupra.  able  Truth,  which  I fubmit  to).  Then  it  follows,  Nsr  can  be  be  hied 

Pat.  18.  /:'•  I-  m.  24-  Rex  omnibus  UqUivis  et  pdeiibus  puis  in  Hiber-  here  by  any  Jury  of  Twelve ; mark  the  Rcafon,  not  becaufc  he  is  a Peer 
iiia  ad  quos.  Sir.,  falutem.  Felonies  Ifaoiai.e  fliet  Oragilig,  et  Matilda:  of  Ireland,  and  therefore  ought  to  be  tried  by  Ills  Peers,  and  not  by 

fiiicz  OramUa,  Hibornicis,  gnti.'.ill  faifrc  IfTfifiiyil.  concedimut  pro  nobis  et  a Jury,  for  that  had  been  full  again  It  me,  .mil  it  is  now  t he  jouly  Knot 
heeredibits  liopris,  qutdeadem  Hamah  et  Matilda  ad  totam  vitam  fuam  banc  in  Qm-ftion,  but  becaufc  he  is  not  a Subject  of  England,  but  of  Ireland, 
labeont  libes  totem,  videlicet,  quod  ipfa  de  urttro  in  Hibernia  nt.ititur  Upl-  and  therefore  he  ihall  be  tried  there;  which  Rcafon  (extending  as  well 


Treafon  in  Ireland,  by  Rebellion,  Jhall  be  arraign'd  and  put  to  bis  Trial 
in  England  for  this  Ojfente,  by  the  Statutes  of  2b  II.  V 111.  e.  13. 
32  H.  VIII.  e.  4.  35  H.  VIII.  2 or  3 E.  VL  And  it  was  held  bv 
IVrty , Dyer,  and  Gerrard , Attorney  General,  That  he  could  not  . Marie 
now  their  Rcafons,  for  be  ean’iot  nave  bis  Trial  here  by  bis  Peers  (which 
is  a full  Rcfolution  in  point  of  my  third  Qucftion,  agreeing  with  what 


de  rnfiruunfra  f yn r 1 ' I conc.Jpmus  YVilticImo  Jilio  Carinok.  Clerico , quod  Cafe  (where  this  Opinion  of  his  was  vouch’d),  did  openly  difclaiin,  that 
iafe'-'t  ensues  bofferi pci  imperpetuum  Ilfoc  ft  toiUllftUDlur  ^nulirana  UCHlt-  ever  he  delivered  any  fuch  Opinion  as  this,  but  ever  held  the  contrary 

rur  I I UTW  tto.tra  utltmne  ha  quod  ipp  per  alias  leges  et  eonfueludtnts , per  to  it  ; and  fo  it  is  a Mifteport  in  this  particular  : Aftci  which,  the  Boole 

nos  <1  m'mffros  nepros  quoftunque  de  cater 0 non  dsdtic^r.iur  contra  volunsatem  concludes  thus  : And  it  is paid,  that  theVfage  (to  wit,  in  Ireland)  to  at- 

(nun  fed  aucel  if  ft  in  vita  Jua  et  mate  de  usterq  hbfrff.fr  gauDHUlt  Allfiil  taint  a Peer,  is  by  Porliamert , fUCUICt  bl>  RiU9,  which  comes  full  ir.ter- 
■L ,na  ’ J j„  cuius,  ate.  Tejit  Rege  r.pud  Afhcrurg.  22  die  Jan.  minis  to  what  1 have  laft  infilled  on,  and,  I am  certain,  cannot  be  difproved. 

The  like  Patent  is  granted  Maurich  de  lire.  Hilernico,  Pat.  24.  E.  1.  Wherefore  this  Authority  In  Dyer,  as  to  all  that  is  Truth  and  Law  in  it, 

7 Thefe  Records,  with  Clasp  2.  E.  III.  m.  17.  Rex  diUPio  it pdtls  is  wholly  for  me,  in  the  Reafon  of  the  Law,  and  againll  me  only  in  what 

frio  lohanni  Darcy,  de  Ncvicn,  Jsjliciario  fue  Hihctnxvs,  falutem.  Ex  parte  hath  been  fince  adjudged  to  be  no  Law.  I fhall  ch-fe  up  all  with  a 
cusrimdam  beminum  de  H ibernia  extitit  fuppiicatum,  ©f  )ir  ftatUfum  IllOi  (Longer  Cafe  and  Authority  than  this  in  Qucftion,  which  will  over-rule 
riittlioum  conature  UetilllUff.  qiiotl  onmt's  tijbfntin  qili  tolucrinf  leoibus  this  Cafe,  and  that  was  in  Trinity  * Term,  An.  33  H.  VIII.  in  the  Kmg’s- 
ItfSUtlir  inultcnnlB  If  i quob  mrcfTf  non  tabCiint  lltprr  tas  clBtias  aliqimfl  bench:  Edward  Lord  Gray,  immediately  before  having  been  Lord  De- 
u ncblB  tin  ft  f rare.  N«r  igilur  certiorari  volentes,  fs  psse  a lino  prxjudieis  putyof  Ireland,  vet*  indiclcd,  arraign'd,  and  attainted"  of  Iligh-Treafon, 
prermijlis  annuere  calea/r.ui,  vobis  mandamus,  quod  UOlunfatmi  magnarum  (,y  an  ordinary  Jury  in  the  King's-Bencb,  in  England,  for  letting  divers 
if rre  tllins  m p;etrtmo  JB«nJtetmntO  ibieem  ttuoipo,  fuper  hoc  cum  dth-  Rebels  out  oi  the  Caftle  of  Dublin,  and  difeharging  Irijh  Hoftages  and 
remia  prrfcru/nri  faeietis,  et  de  to  quod  invenerilis,  una  cum  vtflro  conciiso  pledges,  that  had  been  given  for  the  fccuring  the  Peace  of  Ireland ; and 
et  advifamctnc  nos  dijlinhle  et  aperle  turn  cr/eritate  qua  poltpis,  eertipcetis,  bic  not  for  punilhing  one  who  laid,  the  King  was  an  Heretick,  whilft  he  was 
breve  nojhuns  mbit  umittentes : Which,  compared  with  Clauf.  5.  £.111  • Lord  Deputy  in  Ire/andj  For  thefc  Tieafons  (all  a£teJ  and  committed 
part.  1.  m.  25,  Pro  hominiltis  terras  Hibcmire  de  Lego  Anglia: " 


in  Ireland)  though  an  Englifn  Peer,  he  was  tried  by  an  ordinary  Jury  in 


h i/h  who  lived  in'  Englijh  Counties  in  due  SubjcSion  to  the  Kings  of  Eng-  his  Judgment,  exclude  this  Irif)  Lord,  being  no  Engtipi  Peer,  from  any 
land  or  were  bv  fpecial  Charters  of  Indenization  enabled  to  enjoy  the  Be-  "Trial  by  his  Peers. 


nefit  of  them  ; who  were  but  few  in  confideration  of  the  reft  of  the  Irijb  Finally,  the  Prologue  of  this  Scatutc,  coupled  with  the  Body  thereof, 
Nobility,  Gentry,  and  Commons,  retaining  their  ancient  Brebon  Laws,  pUt5  a Period  to  this  Qucftion,  beyond  all  Doubt  orDifputc.  For aj much 
and  would  not  fubmit  to  the  Laws  of  England,  nor  Government  of  our  at  fmnc lErJUbtS  anb  tyUC8lOItff  raoe  b<m  tnotED,  that  certain  Kinds  of 


18  £.IV.  c.  2-  10  II.  V II.  c.  g,  10,  17,  19.  28/2.  \ III.  r.  1 1,  an.,  by  nrr  of  Trtafons,  hit.  committed  by  any  Perfon  or  Pirfsns  citi  of  this  Realm  of 
Srit  John  Davis’s  [rips  Reports,  in  the  Cafe  of  Tern  pry,  fol.  39.  the  Common  England,  hull  fctr,  from  tunriforrll  enquired  of,  heard,  and  determined  by  the 
Laws  and  Statutes  of  England  being  not  uni  ver  Tally  received  or  eftabliincd  King’s  Jujlices  of  his  Bench,  he.  by  good  and  lawful  Men  of  the  fame  Skin, 
throughout  the  whole  Realm  of  Ireland,  till  after  the  Statutes  of  3 and  whtrc  the  paid  Bench  ftall  fit  and  be  kept,  in  Hie  Manner  and  Form,  to  fill 
4 Phil,  et  Mar.  ,.  3.  II  Eliz.  e.  9.  and  King  James  his  Proclamation  intents  anb  ©lirpOffS . as  if jit  eb  Treafon  s had  been  done  within  thcfameShirtj 
in  the  third  Year  of  his  Reign  ; or  at  icaflwife  till  the  Statutes  of  8 E.  IV.  | where  i bey  pall  be  fo  enquired  op,  beard,  and  determined.  The  foie  Scope,  Etm^ 


* Mr.  St.  Jehue  Argument  at  StraffordV  Attainder,  in  Ru/lv.onL,  Vol.  VIII.  p-  6S?  & «9J- 
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and  Purpofc  then  of  the  King  anil  Parliament  in  this  Act,  being  to  take  Firft,  Betaufo  the  'Words  of  that  Statute  are  not,  Tint  all  Law.  made 
away  all  Doubts  and  Queftions  formerly  moved  in  Point  of  Law,  touch-  in  England,  flijl!  he  confirmed,  received,  and  executed  in  inland  in  ell 
ing  the  T rial  of  Trcafons  done  out  of  the  Realm,  before  the  King's  Juf-  Points ; bur,  that  all  Statute!  lute  made  with.  n t'.t  Rtaim  0;'  England*  an- 
ticcs  of  his  Bench,  and  Commilltoners  in  England,  by  a Jury,  and  to  make  timing  or  belonging  to  tlu  Co mrnonweal  (n.t  Peers)  if  tht  fame,  Jhail  hemefarth 
and  enact  a plain  Remedy  and  Declaration  therein  for  the  future,  in  Man-  lie  dremtdgoad  bud  rHeiluol  in  L>rw , did rtaivtdmid  executed  in  this  Rex  mof 
net  aforefaid,  I humbly  apprehend,  there  can  be  no  Doubt  nor  Queflion  Ireland.  Now  Ahgna  Chart*  being  no  Law  then  late  mud:  asil/tisa  tilt 
now  moved,  whether  this  Prifoner  ought  to  be  tried  bv  his  Peers  in  Ire-  Realm , but-  made  at  lealt  two  hundred  I’evcnty-one  Years  before  it, 
land  or  England,  for  this  his  moll  horrid  Treafoii  committed  out  of  the  can  hardly  (without  much  draining  of  the  Words  beyond  their  proper 
Realm  of  England-,  fince  this  Statute  fo  clearly  declares  and  refolves  the  Meaning)  be  brought  within  the  Cbmpals  of  this  Aft ; though  Sir  Ed- 
Contrary,  in  mod  plain  and  politivc  Words.  The  rather,  becaufe  the  ward  Coot,  in  his  fourth  Inditutc,  pag.  351.  informs  us.  That  lid. 
King's  Patent,  creating  him  Baron  of  Inejkellin,  under  the  Great  Seal  of  to  Joe.  it  was  rcfolvtd  by  the  two  Chief-  ju dices  and  Chief-Baron,  that 
Ireland,  inakcth  him  only  a Peer  in  Ireland,  and  gives  him  only  a J&Uf  this  Word  late,  in  this  A ft,  hath  the  Scnfe  of  before,  and  (hall  not  be 
.UlD  '.tnicr  amonp  Li-  £>-f  rs  miO  ^Obh'0  or  Jrclatlti.  in  fltr  IDin^mmrn  taken  in- its  proper  Scnfe  or  Meaning:  So  that  the  Act,  by  this  Con- 
bf  JrflnnO,  not  in  England,  as  he  lets  forth  in  his  own  Pita  fa),  in  prccife  llruction,  againll  the  Scnfe  of  the  Words,  extends  to  Magna  Charta,  and 
Terms;  as  the  Paten:  made  by  King  Edward  the  Fourth,  to  Robert  Bald,  to  all  the  Acts  of  Parliament  made  in  England,  licit  only  late,  but  even  long 
created  him  Baron  of  Ratbtetutb  in  Ireland,  and  conditutcd  him.  Union  before,  yea,  many  hundred  Years  before  this  Ac! ; which,  for  my  pari, 
Dominum  (A  Baronem  omnium  Id  fmgutorum  Parliamentorum  (A  mngnorum  (under  the  Favour  of  tliofc  reverend  Judges,  who  thus  interpret  it)  1 hold 
Csnciliernm  mjlroruin  ill  ttlTii  noflra  vjbtTll!!-  ttHfatdorum : Habendum,  ie-  itiil  difpucable,  yea,  erroneous,  and  no  Law  at  all,  especially  for  thefc 
murium  unet  cum  ji  b,  titulo , homine,  honor r,  loco  tt  fejjione  ir.de  fibi  ft  luereti-  , two  Rcafons  : 

but  fait  mat,  u/ii  nnperpetuum.  And  as  King  Henry  V’  III.  (b)  made  Thomas  1.  Becaufe  if  any  Law  introduced  and  confirmed  Magnet  Cbarta,  and 
f'ljieunt  Rockford,  by  the  felfi-fame  Patent,  both  Earl  of  IVUtJbire  infra  the  other  Laws  of  England  in  Ireland,  it  is  the  Statute  of  if  £.  1 V . cap.  1. 
rraiUtm  noUrinn  Snolir,  and  Earl  of  Ormond , ill  terra  ft  fiominto  noCrci  which  confirms  the  Statute  made  in  England,  in  the  Parliament  of  6 R.  II. 
iCIbtril'.f  only, with  fevcral  Claufesof  Inveftrtures ; fcveral  Habttidumi,  and  c.  0.  concerning  Rapes,  of  which  there  was  feme  doubt  made,  whether 
l-.-vcral  Creation-monies  for  each  Title  and  Kingdom  : And  as  the  Patents  it  extended  to  Ireland?  and  then  concludes  thus  : In  avoiding  all  inconvc- 
ofall  other  Irijh  Earls,  Vifcounts,  Lords,  and  Barons  in  Ireland,  create  nienee  that  might  happen,  bccaifi  of  -he  Ambiguity  of  the  /aid  Statute,  Be  it  en- 
and  make  them  Peers  only  in  Ireland , not  in  England , as  learned  Mr.  Set-  ailed,  confirmed,  and  ratified  by  Authority  of  tkt  find  Parliament,  77)01  the 
deu  informs  us  (:),  and  tlicir  very  Patents  refolve  iuterminh  j and  therefore  ftid  Statute  be  adjudged  and  approved  in  Voice  and  Strength,  and  may  be 
quite  exclude  the  Prifoner,  and  all  other  Peers  of  Ireland,  from  any  Trial  of  Force  in  this  Land,  from  the  Sixth  Day  if  March  lafl  p -jT,  and  that 
by  their  Peers  in  England,  either  by  the  Provifo  or  Body  of  this  Statute,  from  henceforth , the  faid  A el,  ,inh  all  ottjtr  flilD  aOtf.  made  ly 

or  their  Patents,  which  arc  point-blank  again!!  it.  Authority  of  Parliament  within  the  Realm  of  England,  be  ratified,  corfirin- 

And  now,  I hope,  I have  fully  made  good  the  Point  in  Queftion,  with  ed,  and  adjudged  hi  Authority  of  this  Parliament,  in  their  Fora  and 
all  the  fcveral  Branches  of  it.  That  this  Act  extends  to  Trcafon  commit-  Strength,  from  the  faid  Sixth  Day  of  March.  So  that  this  Law,  if  any 
tod  in  Ireland-,  yea,  to  Injh  Peers,  as  will  as  to  hijh  Commoner* ; and  at  all,  confirmed  Magna  Char ta,  and  all  the  Statutes  m.ulc  by  Autho- 
that  there  can  be  no  Trial  at  all  upon  it  here  of  an  Injb  Peer  by  Irfii  Peers,  rity  of  Parliament  in  England,  lobe  in  Force  and  Ufe  in  Ireland, 
nor  in  any  Place  clfe  within  England,  and  that  only  (as  the  Prifoner’s  (yet  only  as  to  thc  E«y/f///and  Lrijb  Subjects  under  the  King's  Obedience, 
Cafe  is)  by  a Middle fx  Jury.  And  lb  l have  finifiicd  my  aflertive  Part,  and  none  clfe,  as  1 have  proved),  and  this  Statute  of  10  Hen.  V 1 1 . 

The  firll  and  grand  Objection  is  that  which  [ meet  with  in  the  Begin-  which  confirms  only  the  Statutes  lately  made,  mull  and  doth,  in  Truth 
n ing  of  this  Pri  loner's  Pica,  the  Statute  of  Magna  Chart  a,  c.  29.  L Ijaf  and  Rcafon,  relate  only  to  the  Laws  made  in  England  liucc  that  Sta- 
no  JFmmsn  0;.l(i  brrahfn  or  impllfonro,  or  Dltrdl'cO  Of  Ins  ^rtlljolo.  If-  tutc  of  8 E.  IV.  c.  i.  not  formerly  there  confirmed  by  that  Act:  So 
nor  will  wepafs  upon,  or  condemn  him,  hut  by  the  lawful  Judgment  of  that  the Prifoner's  Plea,  That  Magna  Cbarta  was  confirmed  by  io  //.VII. 
his  Peers,  or  by  the  Low  of  the  Land  i which  Law  and  Statute  is,  among  is  but  a mere  Millake,  and  a void  Pica;  neither  are  die  Judges  here 
Others,  eftabliflied  for  a Law  in  the  Kingdom  of  Ireland,  there  to  be  put  bound  to  take  Notice  of  this  Irfii  Act  ot  8 E.  IV.  c.  1.  unlels  plead- 
in  ure  at  all  Times  when  Need  is,  by  the  Statute  made  in  the  Parlia-  cd  by  the  Prifoner,  being  no  Law  of  this  Kingdom,  and  no:  binding 
ment  held  at  Drogheriah  in  Ireland , in  the  tenth  Year  of  King  Hen.  VII.  here. 

c.  22.  and  by  vertue  of  thcli*  two  Laws  he  ought  to  he  n ied  by  his  Peers  2.  Becaufe  the  formicmioned  Charters  of  6 Jab.  12.  and  30  //.  III.  (Ac. 
in,  or  of  Ireland,  in  this  Suit  againlHiim  by  and  for  the  King.  confirming  the  Ufe  of  the  Laws  of  the  Realm  of  England  in  Ire- 

To  which  I (hall  give  thefc  fotisfaftory  Anfwcrs : tenet,  did  not  extend  to  fettle  Magna  Gloria  there,  (at  Icafi-wifc  not 

1.  That.lhc  Statute  of  Magna  Char  la,  in  itsoriginal  Creation  anil  Con-  as  to  the  Benefit  of  the  natural  Irfii,  but  to  the  Eneli/h  and  the 
ii mmdon,  was  made  and  granted  to  the  Aichiijhopt,  Bijhops,  Abbots,  Priors,  Irifo  within  the  Englfii  Pale  alone)  as’ is  agreed  bv  Sir  Edward  Cool, 
Ear!-,  Barons,  Towns,  audio  all  the  Freemen  tfthis  our  Realm  f England,  and  in  a manner  refolved  by  this  Aft  of  10  H.  V II.  as  the  Words 

and  ts  thnn  only,  to  he  kept  in  our  LillglOinof  CllSjanDfor  Cb(T,  whence  it  thereof.  From  henteforth  he  deemed  good  and  effectual  in  the  Law,  and 

is  intituled,  ■ ThtGrca • Charter  of  tit  Liberties  of  England,  as  the  Prologue  over  that  be  ufed,  accepted,  and  executed  within  the  Land  of  Ireland,  in  all 
of  it  rcl'olvcs.  The  firll  Chapter  thereof  is  peculiar  to  the  Church  of  Points,  at  all  Times  rtquifilt , import.  And  if  thole  Charters  extended 
England,  viz.  tlif  C ImKtl  Of  t£lt0ii!n3  Jhail  be  free,  and  enjoy  all  her  not  to  A-Iagna  Cbarta,  which  arc  fuller  than  this  Act,  I doubt  this 

Rights  and  Liberties  inviolable.  TVe  have  alfo  granted  to  our  Freemen  of  our  Law  will  hardly  do  it. 

Realm  «/ England  theft  Liberties  under-written,  to  have  and  to  hold  to  them  3.  Admit  the  Law  of  10  II.  VII.  extends  to  Magna  Cbarta  in  feme 

and  their  Heirs,  of  us  and  our  Hein  fir  ever.  So  cap.  12.  The City  of  Lon-  Particulars  thcicof  formerly  u fed  in  Ireland,  yet  It  reache  til  not  to  the 
don  /ball have  alt her  old  Liberties  and  Cujlomi,  and  all  ether  Cities,  Broughs,  trying  of  Irfii  Pceis  by  their  Peers  now  in  quellion,  for  thefe  enfuing 
Towns,  and  the  Barons  of  the  Cinque-ports , and  all  other  Ports,  flail  have  all  Reafons  : 

their  Liberties  and  their  Cujhm<.  Cap.  35.  One  Meafure  of  Iphie,  Zee.  JiiaJI  1.  Becaufe  Trial  of  Irfii  Peers  by  their  Peers  in  Ireland,  was  never 

be  ti  • sughiut  our  Realm.  Cap.  32.  Ad  Merchants  (if  they  v ere  r:t  openly  ufed  or  heard  of,  nor  L there  anv  one  Inflancc  to  be  found  before  or  lince 

( n- debited  before ) jhail  lave  fife  and  hurt  Conduit  to  debar!  cut  of  England,  to  Magna  Cbarta,  till  io  H.  VII.  which  there  fettled  that  great  Charter  for 
eome  into  England,  and  to  tarty  in  England,  as  well  by  Land  as  by  Water,  a Law,  nor  from  10  H.  VII.  till  35  //.  VIII.  nor  fince  that,  but  oflaie, 
esc.  In  Cap.  : {.  All  ITcersfhall  be  uUeny  put  d:wn  between  '1  hanics  an  ; in  one  Cafe  only,  about  twenty  Years  fince,  till  this  infiant.  Now 
Medway,  and  tbrtughout  all  England  : And  the  Conclufion,  cap.  37.  what  Littleton  notes  of  the  Statute  of  Met  ton.  Sect.  toS.  “ That  no 
concerns  tile  Realm  of  England  and  Englijhmen  only.  Neither  doth  the  “ Aftion  can  be  brought  upon  that  Statute  for  a Dil'paragement,  for  that 
Charter  of  King  John,  nor  that  of  the  1 1 of  //.  III.  nor  r8  /f.  III.  m.  1 j.  “ fmcc  the  making  of  it,  it  was  never  fecn  or  heard,  that  any  fuch  Ac- 
nu.  21.  nor  of  30  H.  ill.  nor  yet  of  13  E.  I.  cited  in  LW’s  4.  hfiit.  “ tion  was  brought  upon  it  again!)  the  Guardian  ; and  if  any  fuch  Ac- 
p.  34 1),  and  350.  and  in  his  hfiit.  on  Littleton,  f.  141.  efiablilh  Magna  “ tion  might  have  been  brought  upon  this  Matter,  it  will  be  intended, 
Cljnria  r.t  lealt  in  relation  to  all  the  native  Irfii,  but  Englfii  alone,  it  be-  “ that  feme  Time  i:  would  have  been  put  in  ure  The  like  Ihall  I fay 
ing  made  particularly  for  the  Realm  of  England , and  Englijhmen-,  and  concerning  Magna Charta,  and  the  Trial  of  hijh  Peers  b)  1 heir  Peers  in 
therefore  the  Prifoner  pleads,  it  was  fettled  there  only  as  a Law  to  lie  re-  A eland,  'fhat  if  the  Trying  of  hijh  Peers  bv  their  Peers  had  been  the 
ccived  and  put  in  iilc  (in  refpeft  of  the  hijh  then  living  only  in  the  Eng-  Common  Law  of  Ireland  -,  or  if  Magna  Charta,  and  10  H.  VI !.  had  eftu- 
ifi’  Pale,  and  the  King’s  loyal  Subjects,  not  of  any  hijh  Enemies  in  Hof-  blilhed  it  there  for  a Law,  it  would  fume  Time  or  other  have  been  there 
tility)  by  the  Statute  of  10  H.  V II  - cap.  22.  but  not  before:  And  fo  is  put  in  ure,  and  fome  Peers  there  would  have  claimed  ami  enjoved  this 
Sir  Edivard  Cs-.fs  Opinion,  in  cxprcl's  Terms,  in  his  4 Jnjftul.  pop.  35 1 . their  Privilege  in  point  of  Trial : But  fince  it  was  never  yet  in  Ufe 

By  which  it  is  mod  clear,  that  from  King  Henry  the  Second's  Days,  there,  for  audit  I find,  nor  anv  011c  can  prove  before  35 //.VI II.  J cannot 

(who  firfl  fubdued  Inland,  An.  1 1 7 1 .)  there  were  no  Trial*  in  Ireland  of  deem  it  the  common  Law,  nor  Privilege  of  the  Peers  of  h eland,  but  the 
any  Englfii  or  Irfii  Peers,  Subjects  to  our  Kings,  for  Treafon  by  their  peculiar  Privilege  of  our  Englfii  Peers,  both  by  the  common  Stacutc- 
Jrfiu  Peers,  by  virtue  of  Mogna  Chat  ta,  ’till  after  the  Statute  of  10 //.VII.  Law,  and  Great  Charter  of  'England,  and  no  Trial  of  Riglu  incident 

which  was  made  but  fortv-fix  Years  before  the  Statute  of  35  H.  VIII.  to  hijh  Peers,  as  it  is  to  Englijh ; therefore  tliis  kind  of  I nal  neither  is 

between  which,  and  this  later  Law,  we  read  not  of  one  Trial  of  any  hijh  confirmed  to,  nor  intended  to  be  conferred  on  hijh  Peers  by  Magna 
Peer  for  Trcafon  there  by  his  Peers,  nor  yet  fince,  that  1 can  find,  (but  Charta,  which  is  but  a Confirmation  only  of  our  (J)  common  Laws  of 

only  one  of  late  by  2 El.  c.  1,  6.)  till  this  very  Day  ; by  which  it  is moft  England,  ami  no  Introduction  of  any  new  Law  here ; and  fo  Ihould  in- 

apparent,  that  this  I rial  by  Peers  in  Ireland,  (a  Privilege  now  infilled  troduce  no  new  Law  there,  but  confirm  the  common  Laws  and  Cuftomi 

on)  was  never  actually  claimed  or  enjoyed  by  any  Peer  of  Ireland,  cfpe-  • there  formerly  ufed,  and  fo  the  Trial  bv  Peers  is  not  there  fettled  in  ra- 
cially by  thofo  in  anticnt  Enmity  and  Rebellion  again!!  our  Kings,  filled  fpeft  of  the  Irijh  Piers,  by  the  Statute  of  10  II.  VII.  Now  that  which 

Enemies  in  the  lijh  Statutes,  and  Englijh  RiconL,  before  the  Statute  of  principally  confirms  rne  in  this  Opinion, is  the  two  fpceial  Atfs  of  Parlia- 
P H.  VIII.  and  fo  it  can  be  no  Prejudice,  nor  Injuflicc  at  all,  nor  ment,  made  in  Ireland  in  2 Eliz.  c.  1.  and  6.  already  cited,  which  create  a 

Breach  of  Magna  Charta,  to  out  the  Prifoner  of  it-  Ipccial  Form  of  T rial  of  hijh  Peers,  not  by  their  Peers  there  of  Irijh  Blood 

2.  It  may  be  qucllioncd  upon  very  good  Rcalons,  Wheth  r the  Statute  but  by  their  Peers  of  that  Realm,  of  the  Englijh  Blood  idonc,  only  in  the 
of  1C  //.  VII.  cap.  22.  doth  confirm  this  Statute  of  Magna  Charta  ill  Ire  new  Trcafons  and  Prcmunires  fpccified  in,  and  created  by  thofe  two 

land,  or  not  r At  lead  as  to  Irijh  Peers,  cfpcculiy  thofe  of  the  old  Inf,  Afts,  but  in  no  other  Trcafons ; which  Claul'es  had  been  merely  nu- 

Blood,  (to  whom  it  relates  not,  as  I have  proved  in  the  Point  of  Trial  by  I gatory  and  fupcrfiuous,  had  the  Trial  of  Irijh  Peers  in  Ireland , by  Irijh 
Peers)  and  that  upon  thefc  Grounds.  | Peers,  been  the  Birth-right,  and  known  Privilege  of  Irfii  Peers,  cither  by 

4 ' Rot.  Pat-  S F.  IV.  iuCixnttl.  Hitermx  ; Mr.  SelJenn  Title ! of  l h nr,  nr.  Book  ;.  c.  6.  p.StO,  841. 

6 I rat.  ST  H.  Vlll.  p»r»j.  8 Lteemb.  (ej  Titlei  of  Honour,  Uuuk  s.'c.  C,  7.  (J,  Co.  a taflit.  Proem. 
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the  Commtfe  Law  there  ufed,  or  by  the  Cuitom  of  Ireland,  jsi  by  A/ aja 
Ciuvie,  with  this  Aci  of  to  H.  VI L confirming  it.  it  therefore  never 
bring  the  Intent  of  this  Act,  nor  of  Magna  Char  la,  to  gram  any  new 
Vnniegc,  or  form  of  Trial,  to  Irifit  Peers,  which  they  never  formerly 
enjoyeiJ,  neither  the  one  nor  other  v.-ill  fufficicntlv  fuppert  the  Prf- 
funcr's  Plea,  nor  indulge  him  any  Trial  here  or  there  by  his  Peers  of 
Intend  (at  K-afl  of  /ry»  .Blood)  for  fo  horrid  a Tneafoti  as  this;  which  T 
hope  is  a fath  fadary  Anfwcr  to  this  Obje£tion,  Cnee  Cuftom  is  the  heft 
Expofitor  of  all  ancient  Laws,  as  Sir  Edward  Cook  declares  in  his  Ctm- 
nsentnry  in  Littlelm,  S«l.  icS.  f.  8l.  b. 

4.  Admit  the  Objection  true.  That  Magna  Charm  extends  to  Ireland, 
by  vertue  of  this  Act  of  JO  I/.  VII.  fo  far  as  to  give  Irijh  Peers,  in  Ire- 
land, (though  no:  of  the  EigEjh  Pale)  a Trial  by  their  Peers,  which  they 
had  not  berate  its  Confirmation  there;  yet  then  l anfwcr,  That  this  Sta- 
tute of  35  //.  VIII.  c.  2.  upon  which  the  Prifi>n:r  is  arraigoed,  by  mak- 
ing all  Treafons  done  and  perpetrated  in  Inland  triable  in  England,  when 
there  is  jull  Occaiion,  (as  now  there  is,  in  this  Time  of  a univerfal,  hor- 
rid Rebellion,  and  in  fundry  other  fore-mentioned  Rcfpccts)  repeals  this 
< llanfe  of  Magna  Charm,  and  deprives  tile  Piifoner  of  the  Bcne.’t  of  his 
Peerage,  if  *1  all  conferred  on  him  by  it,  and  the  A£t  of  10  H.  VII. 
Since  it  is  moll  certain,  that  Statutes  made  in  the  Parliamcmsof  England, 
(being  thefupreme  Kingdom  and  Court,  to  which  Ireland,  and  its  Courts, 
are  fubordinatc,  and  whofc  erroneous  Judgments  in  their  High  Courts 
' and  Parliaments  there,  were  only  reverfible  here  in  England,  in  the  King'i- 

P „(T  1 ....  I...  . i;  til  . . - 


Rends  and  Pat  liament  of  England,  as  is  evident  by  CLu/.  7 //.III-  par.  2. 
m.  JO.  and  Glnuf.  29  £.  III.  m.  \2.  8 II.  VI.  rsr.  Earl.  n.  60.  Cook's 
4 Injiit.  p.  356.  Mr.  St.  Jobn’i  Argument  at  Law,  at  Strafford’i  J-t.  Rnjh- 
VJ3>th , Vol.  V 111.  p.  696,  69X.  Ktihvaj , f.  202.  b.  lir.  Error,  127. 

Nat.  Brt.  f.  24.  Co.  7 Rep.  f.  iS .a.  Calvin's  Cafe)  do  oblige  thufe  u 
land,  not  only  before,  but _ ever  finer  toll.  VII.  when  Intend  is 


Firz. 
of  Irt- 

. . : ------  „ — .j  eithci 

particularly  named,  or  generally  included,  as  is  agreed  by  Ra/tal's  Ate  idg- 
tnent,  Title  Inland,  1 1 £.  III.  c.  2.  and  10  E.  III.  ch.  8.  + £.  IV.  ch.  t. 
3 U.  Vil.  ch.  8.  14  //.  IV.  Raftal  Parrener,  2.  27  E.  UI.  of  the  Staple, 
ch.  t.  18.  14  £//s.  ch.  5.  t II.  VII.  of  3.  3 H.  VII.  fol.  10.  a R.  111. 
f.  12.  and  Cook's  7 Rep.  Calvin' t Cu/t,  f.  17,  22,  23.  4 lujl.t.  p.  35.  it 
being  fo  relbivyd,  as  to  this  Purptifr,  by  all  the  Judges  or  England,  in 
Orsuri' s,  and  Sir  John  Per  rot's  Calcs,  cited  in  C, Ivins  Cafe,  and  ad- 
judged in  M-e.- Mahon's  Cafe,  tried  at  this  Bar  the  hill  Term,  that  this 
Act  of  35  //.  VIII.  c.  2.  binds  thole  of  Inland,  for  Trcaltms  there  com- 
muted, and  makes  them  fubjcdl  to  a Trial  here,  whether  Peers  or  Com- 
moners, as  1 have  already  proved. 

5.  It  is  unqucllionable,  That  every  Commoner  of  Ireland  hath  as  large, 
ns  lull  an  Intcrc.s  in  Magna  Char  la,  the  Laws  and  Privileges  of  England 
and  Ireland,  and  as  much  Right  to  be  tried  in  Ireland , for  Tre.-.fon  there 
committed,  by  an  Irijh  Jury,  as  any  Peer  in  Ireland  hath  in  or  by  them 
to  be  tried  there  by  his  Peers,  thefe  Laws  being  no  Refpcctcrs  of  Pcrlbns, 
and  every  Mail's  Birth-right  alike,  ot  Commons  as  much  as  of  Peers, 
as  the  Laws  and  Great  Charter  of  England  are;  Magna  Charta  being  as 
largely  mauc,  and  as  amply  granted  to  the  meandl  Freeman,  as  to  the 
grcaiclt  Peers  of  England  ami  Ireland,  as  the  Prologue  and  9,  14,  15,  jg, 
21,  22,  26,  27,  29  Chapters  thereof  rcfnlve. 

Since  then  this  Adi  of  35  II.  VILI.  chap.  2.  doth,  without  all  Contro- 
verfy,  (as  hath  been  refolvcd  in  the  fore-cited  Cafe)  deprive  the  Com- 
moners of  Ireland  of  a Trial  in  Ireland  by  hide  Commoners,  and  fubjc&s 
them  to  a Trial  by  an  Ertgltjh  Jury  here,  fo;  Treafons  there  committed  ; 
for  which,  by  the  Common  Law,  the  Cutloms  of  Ireland,  and  Magna 
Charta,  before  the  Statute  of  26  II.  VIII.  and  this  Act  of  35  II.  Vul. 
they  could  be  no  where  tried,  but  only  in  Ireland , not  in  England,  as  i 
collected  from  the  Cafe  of  Sir  Ellen  AfiAtcrnham,  Tr.  ill  £.  III.  a ran 
Rege,  Rot.  14.  cited  by  Sir  Edward  Coat,  in  his  4 In/iit.  p.  356.  (tbi 
principal  Calc  that  can  be  objedied  againfl  me,  which , makes  nothing  to 
the  Purpofe,  being  long  before  llicfe  Statutes  were  made)  : Therefore, 
l..  .1...  I- 1.  .e....  n...n  Tr,,t  ,.e 


at  this  Bar,  or  before  Commiffioners  in  tiny  County  of  England,  as  I have 
already  proved  ; which  jury  here  arc,  in  Truth,  Peers  to  all  Irijh  Peers, 
being  here  no  Peers  at  ull,  put  only  Commoners. 

If  it  be  objected,  That  this  Law  of  35  H.  VIII.  chap.  7.  cannot  abro- 
gate Magna  Charta,  all  Acts  and  Judgments  againll  Alarna  Charta  being 
declared  void,  by  25  £.  I.  ch.  X,  2,  4.  28  E.  I.  c.  f.  auJ  42  £.  HI.  ch.  1. 
therefore  it  fiiall  not  take  pway  the  Trial  by  Peerage  from  Irijh  Peers : 

1 anfwcr,  1.  That  you  may,  by  like  Reafon,  objcdl,  that  it  cannot 
takeaway  a Trial  in  Ireland,  bv  an  Irijh  Jury,  from  Irijh  Commoners, 
feeing  it  cannot  repeal  Aligns  Charta,  and  the  Common  Law.  But  this 
Objection  is  yielded,  and  adjudged  idle,  in  cafe  of  an  Irijh  Commoner  ; 
therefore  it  i , and  civil  be  10  in  cafe  of  an  hi  fa  Peer. 

2.  Tlie  objected  Statures  do  make  void  and  null  all  Acts  and  Statutes 
made  againll  Magna  Charta , before  the  Parliaments  wherein  they  were 
made  ; but  they  extend  not  at  all  to  future  real  Parliaments  and  their  Afis, 
fubfequcrtt  Parliaments  having  always  had  Power  to  controul,  alter,  and 
abrogate  precedent  Ads;  yea,  the  very  Common  Law,  and  Great  Charier 
itfelf,  when  inconvenient  or  defective,  as  all  our  Books  accord  : There- 
fore Sir  Edward  Ciel,  in  his  4 Inflituu,  p.  42.  refolves,  and  proses  at 
large,  by  it  £.11.  c.  3.  5 rot.  Pari.  n.  22,  4S,  40,  1 II  IV.  c.  2. 
2 d.  IV . c.  22.  21  R.  U.  C.  16.  t H.  IV.  ».  48,  70,  144.  2!  R.  H. 
n.  70,71,  36,  37,  S5, 86,  89,  90.  Chat  “ Adis,  (yea,  and  Oaths)  againll 
**  the  lawful  P:>*er  of  fubfequent  Parliaments,  that  they  fhull  not  repeal 
**  fuch  and  fuch  Laws  (thi/  mifehievous  orunjufl)  bind  not  at  all,  and 
“ aremciely  idie:’”  For  etdemv.rdo  quo  quid  eerjtitultur  dlJfUvitur ; thofc 
who  have  Power  to  mckc  anv  Laws,  having  as  great,  as  full  a Power  to 
controul,  alter,  or  repeal  them,  when  they  fee  Caufe  and  Kcccfiity  for 
it ; as  you  may  read  in  Rajhtf s and  Paulson  i Abridgement!  of  Statute.,  r.nd 
the  Statutes  at  large,  repealing  former  Adis ; and  how  often  Magna 


Charta  l»2ih  been  altered,  fupplied,  or  (h)  repealed,  in  fonie  Particular', 
in  and  by  our  Parliaments,  fince  i;s  making,  by  fubfequent  Afls,  both  bv 
prelciibing,  creating  new  Imprifonmcnts,  Forfeitures,  corpofa!  Punifh- 
ments.  Fines,  E.xecutions, Treafons,  capital  Offences,  Cuiloms,  and  Irti- 
polls,  not  then  known,  or  different  Ways,  or  Plates  of  Trial,  r.ot 
then  in  Ufc,  in  Calcs  of  foreign  Treafons,  and  the  like,  by  a Jury  in 
England,  northen  ufuai,  but  fince  confirmed  by  the  Siatutcs  of  26  H.  V 111 
c.  13.  20  H.  VIII.  c.  25-  33  H-  VIII  c.  27.  35  H.  VIII.  c.  2.  5 and 
6 £.  VI.  c.  n.  contrary  to,  or  (c)  different  from  Magna  Charta,  and 
the  Common  Law,  2 E.  VI.  c.  24.  is  fo  well  known  to  all  Lawyer*, 
that  1 will  not  fpend  Breath  to  prove  it. 

3. 1 anl'wcr.  That  this  Adi  of  35  H.  VIII.  doth  both  alter,  and,  in  foyi  - 
forr,  repeal  Magna  Cherta,  and  the  Common  Law,  as  to  the  Point  a::J 
Place  ot  trying  foreign  T realbns  in  England  itfelf,  as  to  Englijb  Fcers  aud 
Commoners,  to  whom  alone  the  Great  Charter  Was  firfl  granted,  they 
being  not  triable  in  England,  by  Jury  or  Peer*,  for  any  foreign  Treafons, 
by  the  Common  Law,  or  Great  Charter.  Therefore,  a fsrfiori,  it  mull 
both  alter  and  repeal  the  Common  Law  and  Great  Charter,  as  to  irijh  Suf 
jefl-s,  for  whom  the  Grtxtt  Charter  was  never  originally  made,  nor  vet 
diredily  confitmcd  tp  them  by  10  H.  VII.  but  only  implicitly  and  doubt- 
fully at  moil,  as  I have  proved. 

4.  I anfwcr,  that  this  A£t  of  3s  II.  VIII.  doth  no  ways  abrogate  or 
alter  Magna  Charta,  in  Truth  or  Reality,  but  rather  ratify  and  conn  rut 
it,  in  the  Form  and  Manner  of  this  Trial,  Ihnugh  nor  in  thi  Plac.- : For 
Ala*  wire  being  only  a Peer  in  Ireland,  but  not  in  England,  r.yerv  Freeman 
of  England,  thatfliall  be  impannellcd  to  try  him,  is.  in  Truth  and  Law, 
his  Peer  here.  And  rhis  AS,  enabling  that  he  (hall  be  tried,  not  by 
Martial  Law,  or  the  Judges  themfelvcs,  but  by  good  and  lawful  men  Ot 
the  Shire  where  the  Ring’s- B/nth  fh.il I fit,  who  are  his  Equals  anJ 
Peers  in  England,  and  faving  the  Trial  by  Peers  to  every  Peer  of  ihis. 
Realm,  after  his  Indictment  found  by  Jury.  This  Way  and  Form  of 
Trial,  by  Jury  in  England,  being  (hen  and  now  the  Law  of  the  Land, 
i»  no  Contnuiiclion  or  Repeal  at  all,  but  a direct  Puxfuit  and  Con- 
firmation thereof,  according  to  its  Letter  and  Meaning.  Am!  fo  much 
in  Anfwer  to  this  giarid  Objection,  wherein  I have  been  oVer-tedious,  but 
fhall  recompcncr  it  wi'h  Brevity  in  the  Remainder. 

The  Second  Objection  (a  mere  Branch  of  the  former)  is  this : 

. That  if  Irijh  Peers  ftrould  be  triable  by  an  ordinary  Jury  within  this 
Law,  for  Treafons  done  in  Ireland,  this  might  prejudice  tlic  whole  Nobi- 
lity of  Ireland,  who,  by  colour  of  this  Act;  might  be  fent  for  out  of  Ire- 
land, and  tried  here  for  T reafons,  Mifprifions,  and  Concealments  of  Trea- 
fons there  committed,  and  fo  quite  deprived  of  their  Birth-right  of  Trial 
by  their  Peer?,  which  would  be  of  dangerous  Confequcncc. 

I anl'wcr,  1.  That  I have  manifellcd,  that  this  Trial  by  Peers  was 
never  deemed,  claimed,  nor  enjoyed  in  Ireland,  as  a Privilege,  by  Irijh 
Peers,  nor  ever  ufed  or  praciifcd  111  that  Land  before  this  Adi,  \md  hut 
once  claimed  fince,  aud  that  in  Ireland  -,  therefore  it  cannot  be  intended, 
that  this  Statute,  or  the  Makers  of  it,  ever  imagined  to  fave  this  Manner 
ot  Trial  by  Peers  only  (o  Ir.Jh  Peer-.,  which  they  never  enjoved,  nor  fo 
much  as  once  claimed  or  poUcffed  before  the  making  of  it.  Neither  can 
it  be  any  Injury  or  Injulticc  to  deprive  them  of  that  now,  they  never 
heretofore  claimed,  ufed,  or  enjoyed,  as  thcii  Privilege,  or  Birth-right, 
being  not  indubitably  fettled  on' them  by  any  Law  that  I have  feen  ; but 
only  in  Ionic  fpcciul  Calcs  of  Trcafon,  fince  35  H.  VII 1.  whereof  this  is 
none,  by  the  late  Acte  of  2 EE z.  c.  t and  6.  when  as  this  Privilege  is  taken 
from  them,  not  by  a bare-ftrained  Expofttion  or  Implication,  but  bv 
thisexprefs  Aa  of  Parliament  made  long  fince  for  the  common  Good  and 
Safcry  of  England  and  Ireland,  not  yet  repealed. 

2.  Thi.  ObKition,  wirt.  is  great  or  greater  Strength  and  Colour, 
might  be  made  for  all  the  Commons  of  Ireland,  (far  more  numerous  and 

j-confiderabje  than  thetr  Peers)  they  being  deprived  by  it  of  Trials  by  I HU 
Juries  in  their  native  Country,  than  for  Irijh  Peers  alone  ; which  Trial 
here  againll  Irrjh  Commons,  was  never  of  lure  excepted  agatr.fi,  this  Law 
having  been  fo  otten  adjudged  to  reach  to  them;  Therefore  there  is  no 
Colour  to  exempt  Irijh  Peers  out  of  it. 

3.  This  pretended  Prejudice  to  Irijh  Peers,  in  point  of  Trial  bv  their 
leers,  is  fidcly  in  Cafes  of  High -Treiufoh,  or  sMifprifion  and  Conceal- 

I menu  of  it,  and  no  other,  the  Statute  extending  to  no  Crimes,  but  there 
alone : 1 herefbre  the  Mifchicf  is  not  great  in  general ; and  no  In.h  Per-., 
I prefume,  hut  fuch  who  have  traitorous  or  diiloyal  Hearts,  will  deem  r , 

| Difparagcincnt,  or  Injuftice  to  tlu-m,  to  he  fecludcd  of.  a Trial  bv  their 
e mth1c^. Cafes  of  High-Tieafoit : And  if  others,  who  are  pro- 

fetied  Rebels  and  1 raitors,  murmur  at  it,  (as  none  elfc  will)  we  need  not 
much  regard  it,  nor  prefer  their  pretended  Privilege,  before  our  own 
b-mgs,  Kingdoms,  Religions,  yea,  Ireland's  Safety  and  Welfare,  in 
bringing  them  to  a Ipredy  T rial  and  condign  Pimifhmcnt  for  their  Tre- 
foils here  in  England,  by  vertue  of  this  Law. 

4.  Even  by  the  very  Common  Law,  before  this  A cl,  Trecfons  com- 
"f!.  m AvreiW  Dy  Pcers  or_  Commons,  were  triable  before  the  Marilrel 
o\  Lngtend,  so  England  ttle.f,  as  is  evident  by  the  Parliament  Roil  of 
• j ■ ",p'  -■  (fl  where  Lord  Talbot,  b.tmg  the  King's  Lieutenant 
in  Ireh.vd,  aeculcd  James  Botttler,  Earl  of  O-rr.or.d,  of  certain  Treafons 
v there1, aiticularly  recited)  by  him  committed  in  Ireland,  before  John  Duke 
o.  Bedford,  Con  liable  of  England,  in  his  Marflial's  Court;  which  Aeeufit- 
tions  the  King,  by  the  Advice  of  his  Parliament,  did  difeharge  and 
abolish,  to  appcalc  the  Differences  between  them  : Upon  which  clfc  he 
might  have  been  proceeded  againll,  though  an  lrijts  Peer,  without  anv 
Tnai  by  his  Peen  (fee  Cou's  4 Injiit.  f.  123,  .24.).  Therefore  j 
f.rt.en  this  fpccial  Act  of  Parliament  may  fubjedl  Irijh  Peers  to  a Trial 
by  a fubflamial  Englijh  Jury  in  England,  [ot  Treafons  done  in  Intend, 
hnce  triable  for  them  here  before  its  making  even  in  the  Marshal's 

5.  This  Statute  doth  not  fimply  take  away  the  Trial  of  ail  Treafons  com- 
mitted m Ireland,  from  thence,  only  it  makes  them  all  triable  here  when 
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the  King,  State,  and  Parliament  (hall  fee  juft  Caufc  or  Occaiion  for 
Trial  of  them  here,  as  now  they  do  in  thefe  Times  of  general  Rebellion 
there,  when  the  Rebels  are  fo  predominant,  and  the  Times  fuch,  that  no 
fufc,  fair,  or  indifferent  Trial  of  this  Traitor,  can  be  there  hud  or  ex- 
pected : And  feeing  the  Law  and  common  Realbn  will  inform  every  Man, 
that  the  King  and  State  will  never  be  at  the  Coft  and  Trouble  to  lend  for 
Traitors  and  vVitnclFcs  out  of  Ireland , to  try  them  here,  but  upon  a moft 
juft  Occafion,  and  urgent  Ncceffity,  to  prevent  either  a Failure  or  Delay 
of  Jufticc,  in  Cafe  of  horrid  Treasons  and  Rebellions:  And  no  Irijh 
Petr,  who  hath  any  Loyalty  in  his  Heart,  or  Reafon  in  his  Head,  will 
deem  it  a Dilhonouror  Prejudice  to  the  whole  Injb  Peerarge  in  general,  or 
the  traitorous  Peers,  fent  hither  to  be  tried,  in  particular,  to  be  outed  of 
a T rial  by  Irijh  Peers,  in  fuch  Cafes  of  Ncceffity,  and  Expediency  only ; 
it  being  better  and  fafer  for  this  Realm,  and  Ireland  too,  that  thefe  native 
Irijh  Peers,  who  have  been  proved  to  break,  out  into  actual  Rebellion,  in 
all  Ages,  (as  this  Prifoner’s  Anccltors  have  done,  as  much,  or  more  than 
any,  his  fir)  Grandfather  being  the  firft  Man  that  broke  forth  in.  7Ve«*’s 
Rebellion)  Qiould  be  fubjccl  to  Trials  for  the  fame,  by  ordinary  Englijh 
Juries  here,  and  outed  of  their  Peerage,  than  that  fuch  Arch-Traitors 
and  Rebels,  as  the  Prifoner  and  his  Confederates  are,  (guilty  of  the 
Effufion  of  many  Thou  finds  of  Pnttflanti  and  En°liJJjpten’s  Bloods)  fhould 
cfcape  uncondeinncd,  or  be  executed  by  Martial  Law,  And  our  Law,  in 
this  Cafe,  which  concerns  the  Safety  of  two  Kinsdoms  at  once,  will 
rather  fuffer  a particular  Mifchicf,  cfpccially  to  rebellious  Peers,  than 
a general  Inconvenience  to  both  Realms,  and  all  loyal  Subjects  in 
both. 

G.  Though  the  Trial  of  all  Englijh  and  Irijh  Peers,  by  a lecal  Indifl- 
ment,  Prelintmcnt,  and  Jury  of  their  Peers  alone,  and'  not  by  Martial 
Law,  or  CommilEoncrs  themfelvcs  alone,  be  an  cil'cntial,  fundamental 
Right  and  Privilege,  for  the  Security  of  their  Lives  and  Eftates,  which 
our  Parliaments,  in  all  Ages,  have  been  very  curious  to  preferve,  and 
not  to  alter;  yet  the  Trial  of  Peers  by  Peers  alone,  (not  by  a Jury  of 
other  Freemen)  for  the  moft  Fart,  (if  rightly  confidcrcd)  is  rather  a mere 
Pundtilio  of  Honour,  than  Matter  of  real  Privilege  or  Benefit  to  Peers  ; 
and  by  Intendment  of  Law  and  common  Experience,  a fair  and  legal 
Trial,  by  the  Oaths  of  twelve  honell,  Jubltantial,  indifferent  Englijh 
Gentlemen,  or  Freeholders,  to  whom  the  Prifoner  may  take  all  fotts  of 
lawful  Challenges  by  Law  (b),  which  Ihall  be  allowed,  if  there  b*  any  juft 
Caufe  of  Sufpicion  of  Partiality,  Injuftice,  Confanguinity,  iAc.  bdides 
his  peremptory  Challenge  of  thirty-hvc  Jurors,  wichout  Caufe,  (which 
Challenges,  (c)  Coot  affirms,  Ihall  not  be  admitted,  or  granted,  in  cafe  of 
Trial  by  Peers)  it  being  the  ulual,  ancient  (d)  Trial,  in  all  Cafes  between 
theK  ng  and  ordinary  Subjects,  between  Man  and  Man,  Peers  and-Com- 
moners,  both  in  all  Civil  and  Criminal  Caufcs  whatfoever,  it  is,  and  Will 
be  every  way  as  juft,  as  beneficial  to  a Peer,  in  point  of  Law,  as  a Trial 
by  Twelve  Peers,  upon  their  Honours  only,  (e)  without  Oath  : And  the 
Exchslige  only  of  the  Form  of  Trial,  by  twelve  indifferent  Englijh  Gen- 
tlemen of  Quality,  upon  their  Oaths,  for  twelve  Irijh  Peers  of  Englijh 
Blood,  nominated  and  appointed  only  by  the  King,  or  his  (f)  Lord  De- 
puty of  Ireland , upon  their  Honours,  without  Oath,  in  this  Cafe  of  Ne- 
ceffity,  can  be  no  Injuftice,  Injury,  or  Prejudice  to  the  Irijh  Peers  in  general, 
nor  yet  to  the  Prifoner  in  particular  : The  rather,  if  we  confidcr, 

1.  That  every  Indictment,  by  which  an  Enghfn,  or  Irijh  Peer,  is,  or 
can  be  tried,  muft  firfl  be  proved  before  a Grand  Jury  of  Commons,  (as 
this  very  Statute  preferibes)  and  found  by  them  upon  Oath,  not  by  a Jury 
of  Peers,  which  is  a kind  of  preparatory  Trial  of  a Peer  by  Jury,  without 
which  there  can  be  no  proper  Trial  by  Peers,  as  is  rcfolvcd.  Coot’s 
3 l rjlitule , p.  28,  30,  31,  32.  and  1 H.  IV.  1. 

2.  That  in  Cafes  of  Appeal  fgj  brought  by  a common  Porfon  for  Mur- 
der, Rape,  Robbery,  or  the  like,  and  likewife  in  cafe  of  a Premunire 
again  ft  an  Englijh  Peer,  where  his  Life  is  not  brought  into  queftion,  lie 
fliall  not  be  tried  by  his  Peers,  but  by  an  ordinary  jury  as  other  Men ; 
Trial  of  Peers  by  Peers  being  only  in  Cafes  of  Indictments  for  Trcafons 
or  Felonies  at  the  King’s  Suit,  and  no  other  ; as  is  clear  by  the  Statute 
of  Magna  Chart  a,  ch.  29.  Wither  will  we  pah  upon  him-,  or  condemn  him, 
without  the  lawful  Judgment  of  hit  Petri,  &c.  the  Words  only  of  the  King, 
not  of  the  Commons  : In  this  our  Books  are  exprefs  in  point,  all  cited  in 
Sir  Edw.  Coot's  2 Inftitute  on  this  very  Chapter  of  Magna  Charta , ch  29. 
in  his  Plan  of  the  Crown,  or  3 Inftit.  c.  a.  p.  30,  31.  Sc  20  Ed.  IV . 6.  h. 
Now  this  Cafe  in  qusftion  concerning  not  only  the  King,  but  the  whole 
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Kingdom  0/  England  and  Ireland,  and  thole  many  Thou  fa:  ds  of  comrfScn 
Peribns  whofe  innocent  Blood  hath  been  fhed  in  IreLmd  by  him  and  his 
confederate  Rebels,  crying  out  for  Vengeance  and  Jufticc  againli  him 
without  Delay  ; he  may  thereupon  be  jullly  tried  by  an  ordinary  Jury  of 
Commons,  as  well  as  in  cafe  of  an  Appeal  of  Murder  brought  by  a com- 
mon Perfbn. 

3-  Peers  of  Parliament,  even  of  this  Realm,  not  by  inherent  Nobility 
and  Birth-right,  but  only  in  ngh:  of  their  Baronies,  which  they  hold  in 
outer  Droit , as  Archbiffiops  Bilhop*,  Abbots,  Priors,  unci  the  like, 
Hull  not  be  tried  by  their  Peers  for  Trcafons  or  Felonies  at  the  King's 
Suit,  bur  cmlyby  an  ordinary  Jury;  as  Archbiihop  Scroop/  of  York.  Cras- 
n:er  Archbiihop  of  Canterbury,  ( h)  Auam  dr  (Jriien,  or  Tcrriton,  Bilhop  of 
Hereford,  Mark  Bilhop  of  Cat  life,  Eijhtr  Bilhop  of  Rocbejltr,  and  Others 
were  tried,  3 Ed.  III.  f.  6,  Kuwafi  Reports,  f.  184.  Stamford’s  Pleas  of 
the  Crown,  f.  135.  Crompton's  Jurifdi&ion  < f Courts,  /.  :2,  ig.  Hell's 
Chren.  6 II.  IV . f.  25.  Co.  3 Injt.f.  36.  Now  if  thefe  very  Englijh  Pears, 
to  whom  Magna  Charta  was  immediately  granted  by  Name  of  Arclibiihops 
Bifhops,  Abbots  (being  the  firil  Per  Ions  mentioned  in  the  Prologue  anJ 
ch.  1 and  29  of  this  Charter),  ftial!  be  outed  of  their  Peerage  in  thefe  Cafes 
of  Indictment  at  the  King's  Suit,  though  within  the  very  Letter  of  Magna 
Charta,  becaufe  they  are  no  Peers  of  England  by  Blood  or  Birth-right, 
but  in  right  of  their  Churches,  then,  a fortiori,  Irijh  Peer 3 Ihall  be  de- 
prived of  their  Peerage  by  this  fpecial  Act,  who  arc  not  within  the  Letter 
or  Intent  of  Magna  Charta,  never  made  for  them,  but  for  Englijh  Noble 
Blood.  And  ifit  be  neither  Injuftice,  nor  Injury  nor  Inconvenience,  to  de- 
prive thefe  Ecclefiaftical  Englijh  Peers  ot  a ’Trial  by  Peers  in  Cafes  of 
Treafon  or  Felony  at  the  King’s  Suit,  though  within  the  Letter  of  Magnet 
Charta,  and  to  try  them  by  an  indifferent  Jury  of  Freeholders  ; it  cannot 
be  reputed  any  Injuftice,  Injury,  Prejudice,  or  Inconvenience  at  all  now 
to  out  this  Irijh  Peer  of  his  Peerage  here,  where  he  is  no  native  Peer,  for 
fuch  a horrid  T reafon  as  this. 

4.  Irijh  Peers  arc  no  Peers  at  all  in  England  -,  upon  which  Account  and 
Rcalon  if  they  commit  Treafon  here,  they  Ihall  be  tried  by  an  ordinary 
Jury  : Therefore  to  tty  them  only  by  Freeholders,  not  by  Peers,  in  Eng- 
land, can  be  no  Injury  nor  Difhonuur  to  their  Peerage,  unlefs  it  were  in 
Ireland  where  they  are  Peers  ; arid  yer  have  been  fcldum  or  never  hitherto 
tried  there  by  their  Peers,  as  I have  proved. 

5.  The  very  Statutes  of  Ireland  itfelf,  made  by  the  Peers  and  Com- 
mons thereof  to  prevent  many  Mifchicfs  by  Thieves,  Murderers,  and 
Rebels  in  that  Realm,  Jo  deprive  both  the  Lords  and  Commons  there  of 
any  legal  Trial  at  all  both  fur  their  Lives  and  Eftates  too;  Witncfs  the 
Statutes  2HH.VI.  c.i.  3 k/ 5 E.  IV.  c.  12.  and  cxpol'e  them  to  the  Judg- 
ment, Slaughter,  and  Plunder  of  particular  Men,  in  fome  Cafes,  autho- 
rizing “ all  Manner  of  Men  that  find  any  Thieves  robbing,  breaking  up 
»*  Houfes  by  Day  or  Night,  or  going  or  coming  to  rob  or  fleal,  having  no 
tc  faithful  Man  of  good  Name  and  Fame  in  their  Company,  in  Englijh 
“ Apparel,  to  take  and  kill  thofe  Thieves  ( though  Peers),  and  cut  off  their 
“ Heads  (without  Indictment  or  Jury),  and  feize  their  Goods,  without 
“ any  impeachment  of  the  King,  his  Heirs,  Officers,  or  any  other,  for 
“ which  they  are  to  receive  a Sum  of  Money  from  every  Plow- land  and 
“ Pcrfon  of  Efface  within  the  Barony  where  they  Ihall  flay  and  behead 
“ fuch  Thieves.”  And  25  H.  VI.  c.  4.  Si  5.  “ If  any  EngHJhmm  Ihall 
“ have  any  Hair  or  Beard  upon  his  upper  Lip  like  the  Irijh,  it  Ihall  be 
“ lawful  for  every  Man  to  take  their  Goods,  as  Irijh  Enemies,  and  to 
“ ranfom  them  as’  Enemies  : And  if  any  Irijh  Enemies  received  to  the 
“ King's  Allegiance,  Ihall  afterwards  rob,  fpoil,  and  deftroy  the  King’s 
“ liege  People,  it  Ihall  be  lawful  for  every  Lri woman  that  may  meet  with 
“ him  aftcr-.vatds,  to  do  with  him,  aud  his  Goods  and  Chattels,  as  to 
**  Enemies  who  were  never  liege,  and  to  ranfom  them  at  their  free  Will, 
“ without  any  Impeachment  of  the  Law.”  And  ch.  6.  “ If  any  Men, 
“ except  Knights  and  Prelates,  Ihall  wear  gilded  Bridle,  Peycrels,  or  other 
“ Harnefs,  that  it  Ihall  be  lawful  to  every  Man  that  will  to  take  the  find 
“ Man,  bis  Horfeand  Hamcfs,  and  to  poffcfsthe  fame  as  his  own  Goods, 
“ without  Indictment  or  legal  Trial.”  All  which  would  be  monftrous  in 
England.  Therefore  it  is  much  more  legal  and  juft,  and  no  Injury  at  all, 
to  try  the  Prifoner,  an  Arch-Rebel,  i u England  (i),  in  the  Time  of  War 
and  Combuftion  in  Ireland , for  his  Trcafons  there  perpetrated,  by  an  in- 
different, honeft,  lawful,  Englijh  Jury,  upon  an  Indictment  found  by  the 
grand  Inquelt,  than  thus  to  kill  or  behead  fuch  Malcfadtors  in  Irrtand, 
and  feize  both  them  aud  their  Goods  as  Enemies,  and  ranfom  them  at 


(a)  Sec  Cambden't  Ireland,  p.  1 1 1 , 110,  111,  si)i). 

(h)  See  Stamf.  L 3.  c.7.  r II.  VU.  11.  Blank's  Challenge,  417,  Filzb.  Sint  hum's  and  Break's  Abridgement,  and  Jji.'s  Table,  Title  Challenge. 
lei  See  Cent’s  3 lnjitt.  p.  17.  fdj  bee  FitsE.  Brook,  AJb,  Title  Jurors,  Trial  luqm.il. 

ft)  1 H.  IV.  1.  t7  H.  VIII.  at.  5:  13  //.VIII.  1 1,  1*.  Brook's  Treafon,  19,  ;j.  io/MV.  6.  Cooh’t  % hijlit.  p.  18,  =9.  0 In /!.  p.  49.  (f)  s Eli*,  c.  r.  !t  6. 

/g)  Mr.  Prpime  in  his  Preface  to  this  Argument  lays.  That  Errors  themfelvcs  in  the  Courts  of  Ireland,  with  other  Grievances,  could  not  antienllybc  icdrefii.il  in  the  Par- 
liaments thereof,  but  only  in  England^  till  19  Ed.  III.  as  is  evident  by  litis  memorable  hitherto  unprimed  Record  nude  for  Relief  in  fuch  Cafes.  Crooks  1 Rtf.  m.  14  Car. 
p.511,  ill. 

Clatif.  39.  E.  111.  ra.  1 :.  De  erroribua  corrigcndis  in  Parliaments  tenendis  in  Hibernia:  Rex,  Jufiieiario  cr  Cancel/nrio  fuii  Hibernia;,  falutm.  Ex  parte  nonnuRorttm 
f delimit  ttojtrorum  Communism  :i  terra  nqflr.e  Hibcruix,  A ’obis  tfl  grander  conquer  unis,  monflratum,  ut  turn  ip/i  dampna  <5  gravamina  qUOMpturima  a magno  tempore  Jujhnurriat 
ex  hoc,  quod  ipfi  terras  fC  trKrmrnta  fan  in  manum  nojlram  per  minifiros  noj/roi  term  prxdslix,  cum  nomine  Jifiriflionii,  cum  ex  caufa  iranfgrrjftonii,  five  alienat'nnis  fine  lieer.tia 
no/lrafaflie,  veluntarii  S i ethfqne  eeifu  rationabili  eapta,  extra  manus  nojiras,  Bret  rit.  S' procejfu  deinte.  Me  penes  vat.  s'  alios  de  Confilio  nq/lrt  in partibsu  illis,  juxta  legem  c‘  ronfuetn- 
A no  _ / c— d..  « •*.* — D —'-  — - - » «*» — Reg.  m.  4.  n.  *6.)  Et  etietm  ex  hot,  quod  Emm  qni  in  Reeordii 


•n  terra  prxdiiix  profecuti  fnijjer.l  remperare  r 


& Proccfiibus  placitorum  contm  Julliciariis  noftris  & aliis  Curiis  So  l’iadtis  in  cadem  terra,  qux  Recordum  liahent,  habitis,  & in  redditiumbus  judiciorum  Sc  placitorum 
eornndcm  intervenifle  prtetendantur  in  l'.irtiamentii  in  eadem  terra  eerrigi  nequeunt,  ncc  alias  jufticia  indc  fieri  Jme  remedies  in  Anglia  qurrenclo  ; propter  quod,  quidam  propter 
/aborts  is!  ex  pen  fas  etrea  prxmijjh  oppojtas  ad  maximam  miftriam  C7  inepiam  ilrdueuntur,  C7  quldarr.  omniue  exbeeredati  exjlunt ; unde  iidem  fdeles  nqflri  Nobis  cum  injluncia  /ppli- 
ca.-ont,  ut  jiip:r  prxmifij  rrmed'mm  .otignmm  appor.i  fatiomut.  Et  quia  videlur  Nobis  St  Confilio  nofiro  durum  ejfe  is  grave,  quodconqucrcntcs  fiiper  afTccutionc  Jufiicia;  de 
injuriis  fthi  illatis  in  part  Unis  prxdiriis,  Ulitcr  abfque  remedio  fatigerentur ; per  quod  pro  quiets,  s ir.dtnepnitat*  populi  ntflri  in  terra  prxdilta  jub  no/lro  r.-gimine  exiftenth,  cui  in 
exhibitions  Jufticlz  fumus  dehitore*  ; onlin.ivimus,  quoit  de  omnibus  terris  cr  tenement'll  in  terra  frxdiEa per  Jupiciarior,  Ejcentaro:.  feu  quofevnqut  alios  Mini/lroi  wj/roi , Jub  Sigilfo 
no/lro  hi  manum  ncjlrani  tapth,  illis  qui  pro  eijdtm  terris  is  tenement'11  extra  mar.um  nojlram  debito  O jxfio  prcsejjii  coram  vobis  projequi  voluerint,  Juper  hot  plena  Jnftuia  iecurit!u;n 
legem  & confuetudinem  terra;  noftra:  Angler,  & dirts:  terra:  tioftne  Hibcrnir  fiat,  qutbufeunque  viandatis  nojlru  Jubmagno  vel pniato  Sigillt  nojlro  Angliz,  vobis  aut  aliis  3Iini/Iiit 
in  te-ra  prxdiBa  ante  hxc  tempora  dire  Sis,  non  obfiantibus.  (See  1 E.  III.  c.  8.  18  £.  UI.  Sut.  3.  20  E.  111.  c.l.  Clauf.  s E.  III.  part  1.  in.  37.  1 R.  II.  n.  96.  1 R.  II.  n.  51. 
Clnuf.  10  £.  III.  part  1.  dorf.  rj.)  El  quod  ad  prejeeutionem  omnium  is  jiuguloruxi  qui  conquer  iyilutrinf  Errors  t in  Uecordis  vel  Proccflihus  eo  rain  aliquitrus  ’jujliciariis,  fea  alia 
Mitiidrii  prxdiSis,  mtervenijfe.  Rot  till  rorundem  Recor  Jorum  (s  Proeejfuam  in  Parlinmciitis  uoftris  in  eadem  terra  tenendis,  per  jujii  iarioi  Jeu  Miniftros,  corum  quibns  Rtcorehs  ijj 
ProceJjui  ilia  faerini,  deferasitur  ; Sc  ibidem  cadem  Record.*  & ProcelTus  diligenter  iccitentur  St  examinemur,  & errores  fi  quo*  in  eifdcin  invenire  contigerit,  debite  c<im- 
gantnr.  Et  ideo  Fobis  mandamus,  quad  Ordinationem  /ii'^-.vV3rii«  in  terra  noftra prxdiSa  triteri , C?  partibus  eonqurrentibus  ftenam  ej  telerem  fuJUeiam  fieri  fadatis  in  forma  prx- 


B . a . , . is  eonqurrentibus  plena  _ _ 

diSa,  quibu/funque  manduft  vobis  aut  aliis  In  terra prxdiSa  antcbac  tempo'a  ir.  contrarium  direSit,  non  obftamibus.  lta  quod  aliquis  materiam  n 
fuprr  eafibus  prxdiRis,  de  extern  conqu/rrudi.  Te/le  Rrge  apud  Wcftm.  30  die  Augufti.  l'tr  ipfum  Begem  & CorfiUum. 

(h)  Godwin’t  Catalogue  of  Bi/bops,  p.ojt,  4?3,  fiO J,  t-'’- 

(i)  Air.  1'ijuoe  in  hi*  Preface  to  his  Argumeut  lays.  I Dial!  here  infert  one  pertinent  Record,  to  manifefi  that  the  trying  of  Irijh  Malcfaflors  in  England,  the  binding  them 
to  appear,  the  Recording  their  Defaults,  and  giving  Judgment  againft  them  for  not  appearing  here  for  Murders,  Robberies,  and  Felonies,  committed  or  arted  liy  tticm  in 
Ireland,  i(  no  Novelty  ‘.having  omitted  it  in  my  Argument),  it  being  in  ufe  in  the  ninth  Year  of  King  Joan,  a*  this  Patent  tnaiiiufts. 

Rot.  Pat.  Ann.  9 Johan.  Reg- n>.  4.  11.  eb.  Rex,  M.  fiiir  Hcnrici,  Jufiiciario  Hibernia:,  falnlem.  Mandamus  vobis,  quod  deduct  faciatil  ftcmdttm  juditium  Corr.it it  Dublin, 
Galircdum  lie  Marifco  CJ  alios  qui  reflate  funl  de  irxendlt,  (£f  roberia , is  morte  hominum,  cs?  aliis  reSis  qux  pertinent  ad  Caronam  nojlram,  unde  eis  dies  datltl  eft  coram  nobis  in 


in  babeat  Nobis  fro  defcSu  Jujticix, 


Galircdum  de  Marifco  C7  alios  qui  re flats  funl  deineendis.  Is!  roberia,  es  morte  hominum,  Sf  aliis  rcBis  qua  pertinent  a . _ ..  , 

Anglia,  a die  J'anfli  Micba/lii  ads 5 dies,  ad  quem  non  rencrurit,  ntc  pro  fe  rcfponfales  miferunt,  & abfentiam  fuam  die  illo  Attorn.itis  eis  in  dcfallam.  Et  ipfos  deduce  facialis 
jecur.dum  judicium prxdiBi  Comilij  de  vita  So  membrii  Sr.  obfidibui,  & vadiis,  & jtiegii*.  Trfir  mdpfo  apud  Theoukelbury,  1 j die  Novembns. 

pleafure, 
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pfeafure,  without  Trial,  Jury,  or  I mil  :lme«r,  and  rtot  only  to  indemnify 
bu:  reward  thofc  that  <lo  it,  by  Laws  there  made  by  the  En*ijh  and  Irijb 
themfelves;  which  will  anfwer  all  Object  ens,  and  wipe  off  the  Icail  Sha- 
dow of  Injufiice  in  this  Cafe  and  Trial. 

The  third  Objcdion  is  this.  That  i i h ijh  Peer;  had  been  within  this 
Lew,  there  being  fo  many  Rebellions  in  Jr  eland  fincc  its  .enacting,  v.c 
fhould  have  had  forr.e  Precedents  of  Irijb Peer;  here  fried  by  Jury  ere  this; 

Rut  there  is  no  fuch  Precedent  extant ; therefore  certainly  irijb  Peers,  for 
Treafons  perpetrated  in  Ireland,  arc  out  of  this  A«. 

To  this  1 anl'wer,  t.  That  no  Irijb  Peers  have  been  tried  by  their  Peers 
In  Ireland  for  Trealons  fincc  this  a cl ; ergo  they  arc  within  it. 

2.  That  this  Argument  'S  merely  fallacious,  and  noii-coucludant ; for 
the  Rcafons  why  no  Irjb  Petrs  have  been  tried  here  fincc  this  Law  bj  vir- 
tue of  it,  is  not  bccaofe  they  were  not  deemed  within  it,  but  lor  other 
Rcafons. 

1.  Becaufe  mod  of  the  Irijb  Peer;  who  have  been  in  aflual  Rebellion 
fince  this  Law,  were  (a)  cither  actually  (lain  in  the  Wars,  or  flrd  the 
Kingdom,  or  cl fe  were  received  into  Grace,  and  pardoned  before  Trial 
upon  thcii  SubniiiE*m$  ; or  elfe  attainted  and  executed  by  A'i  of  Pat  I la- 
ment, or  by  Martial  Law  in  Ireland.  And  by  thefe  means  only  avoided 
their  Trials  here. 

2.  Becaufe  foine  Irijb  Rebels,  as  great  as  Magwirt,  or  any  of  their 
Peers  in  Power  and  titan-,  have  been  heretofore  tried  and  executed  for 
T rcafons  in  England  by  virtue  of  this  Law,  though  brought  over  hither 
from  Ireland  again!!  ih-rir  Wills  • as  Orturi  and  Sir  Jehu  Ferret  of  old, 
and  Mac- A-fob  n the  Jaft  Term;  and  the  Trials  of  thefe  three  here  arc 
direct  Precedents  in  Point,  and  good  Warrant  by  this  very  Ait  for  the 
Trial  alfoof  this  Irijb  Peer,  as  1 hive  proved. 

3.  This  Statute  is  not  very  ancient,  yrt  ftill  in  as  full  Force  as  ever  ; 
and  if  this  be  the  firlt  Precedent  of  an  irijb  Peer  that  amt  judicially  in 
q 1 Irion  here  in  England,  to  be  tried  upon  it  fince  its  making,  it  is  no 
Argument  he  is  out  of  this  Law,  but 'rather  an  Inducement  to  make  him 
a leading  Precedent  to  thofe  rebellious  Peers  of  that  Nation,  who  have 
been  the  Ringleaders  of  the  ordinary  Commons  there  in  this  grand  Re- 
lic llion,  there  being  no  Precedent,  Judgment,  nor  folid  Rcafons  again!! 
it;  yea  f me  Judgments  in  cafe  of  Irijb  Commons,  and  many  uiunfwcr- 
ablcReafans,  for  it. 

The  fourth  Objefiion  is.  The  Opinion  of  the  Book  in  Dyer,  f.  360.  1. 
fbrecitcd,  recited  in  Cunpton  1 Jvrijeiiciion  ef  Count , f.  23.  a.  and  Mr 
St.  John's  Argument  at  law  at  Strafford’i  Attainder,  Thar  an  Irijb  Peer 
cannot  be  tried  here  in  England  for  Treafon  done  in  Ireland,  neither  by 
liis  Peers,  nor  by  a Jury  ; becaufe  he  is  ny  tiubjcil  of  Englund. 

To  this  1 have  already  given  an  Anfwer,  and  (hall  here  only  add, 

1.  That  the  only  Rcafon  given  in  the  Book  hath  been  fince  fevcral  times 
adjudged  to  be  no  Rcafon  at  all  nor  Law  by  all  the  Judges  of  England,  a 
Subject  of  Ireland  being  a Subject  of  the  King  of  England  in  all  Places, 
as  is  adjudged  in  Calvins  Cafe,  and  that  IVrey  difclaimed  any  fuch  Opi- 
nion delivered  by  him  as. is  tlicrc  reported.  Therefore  the  Rcafon  of  this 
Opinion  being  adjudged  erroneous,  and  no  Law,  the  Opinion  itfclf  ground- 
ed on  it  muft  needs  be  fo  too ; the  rather,  becaufe  the  Opinion  there  cited 
•was  upon  u Cafe  cafually  put  and  moved  out  of  Court  by  way  of  Dif- 
courfc,  without  Study  or  Argument,  and  fuddcnly  delivered  only  by  Dyer 
and  Gerrard  (fince  IVrey  difclaimed  it),  but  not  given  upon  any  Caufc  ac- 
tually depending  or  debated  and  argued  in  Courc.  2.  Th.it  it  is  a full 
Authority  for  me,  both  becaufe  it  determines  there  can  be  no  Trial  of  an 
Irijb  Peer  by  his  Peers  in  England  but  only  by  a Jury ; and  that  in  Ireland 
itfclf  Peers  3re  nor  11  fed  to  be  ttied  by  Peers,  bur  attainted  by  Act  of 
Paillament ; therefore  an  Authority  point-blank  a gain  ft  the  Prifiner’s  Plea. 

The  fifth  Objection  is,  Orouri’s  Cafe  ; which  in  Judge  Anderfons  own 
Book  of  Reports  ri  put  thus  ; Whether  (irourk,  an  Irijb  Subject  land  no 
Peer  or  Baron  of  Inland)  might  be  tried  bv  this  A«St  hero  in  England  for 
Treafons  committed  in  Ireland?  Which  Words  (relent  ejleant  un  Peer  ou 
B-rmde  Ireland)  in  the  putting  of  the  Cafe  feem  to  intimate,  that  in 
tb.it  Cafe  the  Opinion  of  the  Judges  was.  That  an  Irijb  Peer  was  not 
within  this  Acl. 

To  which  I lhall  return  this  brief  Anfwer,  That  this  Claufe,  Not  be- 
ing a Peer  or  Baron  in  Ireland,  in  the  putting  of  that  Calc,  was  only  a 
Dtfcnptirui  of  the  Quality  of  his  Pcrfon,  lie  being  no  Peer  or  Baron  ol 
that  Realm,  not  any  Point  in  or  Part  of  the  Cafe,  there  being  not  one 
Syllabic  in  the  whole  Debate  or  Argument  of  it,  by  way  of  Admiflion,  or 
olherwife,  that  an  Irijb  Peer  was  not  within  this  At5l : And  in  this  very 
Cafe  the  Judges  rcfolved  the  Book  in  Dyer  to  be  no  Law,  and  IVrey  dil- 
claimed  any  fuch  Opinion  nr  his  therein  reported,  as  Sir  Edward  Cask’s 
Inftitutions  on  Littleton , fol.  261.  b.  record. 

The  fixth  Obje&ion  is  this,  (intimated  in  an  Order  of  the  Lords  Houfe) 
That  this  may  much  concern  the  Peers  of  England-,  for  this  Law  for  try- 
ing foreign  Treafons  is  enacted  in  Ireland ; and  lb  by  Colour  of  it  Engiifn 
Peers  may  be  fent  over  into  Ireland,  to  be  tried  there  by  a Jury  of  Irijb 
Commoners,  for  Treafons  done  in  England,  as  well  as  Irijb  Peers  fent 
thence  to  be  tried  by  ordinary  Juries  here  in  England  for  Treafons  com- 
mitted in  Ireland. 

I anfwer,  1.  That  there  is  no  fuch  Law  extant  in  Ireland , that  I can 
find,  among  all  their  printed  Statutes  ; fo  as  this  is  a vain  Surmifc. 

Bdt,  2.  if  there  were  any  fuch  Law  there,  yet  England  being  the  fu- 
preme  Realm  to  Ireland,  may  make  Laws  in  the  Parliament  heie  to  bind 
the  Irijb  Peers  and  Commons;  but  the  Parliament  in  Inland,  being  a (b) 
fubordinate  Realm  to  England,  never  yet  did,  nor  can  make  any  Laws 
at  all  to  bind  any  Englijb  Peers  or  Commons  for  things  done  ip  England, 
until  the  Rebels  there  (hall  be  able  to  conquer  England  (which  1 hope 
they  never  lhall),  as  we  have  conquered  them.  Therefore  we  need  not 
fear  any  fuch  obliging  Laws  of  theirs,  or  the  Trial  of  EngHJb  Peers  in 
Inland.  So  as  this  vain  Fancy  is  quite  out  of  doors,  and  the  Lords  them- 
felves,  upon  Conference  with  the  Commons,  have  been  fully  fatisiied  that 

(a)  See  the  Annah  of  Ireland,  and  Mr.  CambJer.  in  Maud,  p.  iji  to  20a  (hi 

Icl  See  Hav.  p.  545,  546,  JJO.  IValfingbam  Hi/!.  Ang.  p.  48  to  j6.  Mat.  Pjrii  1 
fcedula  clauf.  34  £■  I.  dorf.  loclauf.  10  E.  III.  dorf.  y.  (JJ  1 Jae.c.  a.  3 Jo 
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this  Cafe  no  ways  concern eth  the  Peers  of  England,  whofe  Trial  by  their 
Peer;  is  by  direct  Ptovifo  faved  to  them  in  this  act;  and  therefore  cannot 
cane  m qoeflion,  or  be  taken  from  them  by  Pretence  of  any  fuch  Law 
eltablilheij  in  Ireland:  Whereupon  they  have  rclcrvcd  theit Order,  which 
fermed  to  give  fume  Colour  lor  this  Objection. 

Pat.  4K  H.  111.  pars  j.  m.  8. 1 find  this  memorable  Record  : “ Rex,  fs'e. 

“ omnibus  lalutem.  Cum  fecundum  confuetudiiu-m  haetcuus  in  Hibernia 
**  oh  ten  tarn,  Utlagati  in  Regno  noftro  An  tier  pro  Utlagstis  in  Hibernia 
*■  ht-beri  non  conlucverunt,  ct  Gregorius  le  Sumner,  rat  tone  Utlagaris  in 
: ipfiim  promulgate  in  regno  noflro  Anglia,  nupi  r captus  fuit  in  lliber- 
“ nin  et  in  Anglian)  reduclus  et  imprifonatus ; Noiumus  quod  fidcLbus 
"■  nsflns  Hibernia  aliquod  przjudicium  ex  hoc  in  pofterum  gravetur.  In 
“ cujus,  Isc.  Telle  Rcge  apod  Turrim  London,  26  die  Junii."  If 
EngHJl.'om outlawed  in  England,  could  not  by  the  Law  and  Cuilom  ot  Ireland 
bc  'relcen  upon  a Capiat  Utlagatum  in  Ireland,  or  reputed  as  outlawed  Per-  • 
finis  there,  as  this  Patent  refolves,  much  lefs  can  they  there  be  tried  for 
ar.y  Treafons  afled  in  England  bv  colour  of  this  Law,  nor  can  out  Eng- 
lijb Peers  be  there  tried  for  Trealons  here  by  an  Irijb  Jury. 

A feventh  Obje&ion,  which  1 have  heard  made  by  fomc,  is  as  vain  and 
abfurd  as  the  former;  That  if  JrjA  Peers  be  within  this  Act  for  Trea- 
finis  done  in  Ireland,  then  by  the  fame  Reafon  Peers  in  Scotland  might  be 
lent  for  an-  brought  into  England,  and  there  tried  by  an  ordinary  Jury 
by  virtue  of  this  Law,  for  Treafons  done  in  Scotland-,  which  would  be  a 
great  Prejudice  to  the  Peers  of  Scotland,  and  the  Privileges  of  that  K irigdom. 

1 anfwer,  1.  That  this  Acl  extends  not  to  any  Treafons  of  Sccu  Lotds 
or  Commons  committed  or  adied  in  Scotland,  and  triable  there,  though  it 
reach  10  Irijb  Lords  and  Ireland. 

1.  Becaufe  this  Adi  was  made  long  before  the  Union  betwixt  England 
and  Scotland,  by  1 Jac.  c.  2.  3 Jae.  c.  3.  4 Jac.  c.  1 . & 16  Carcli  ; whiles 
that  Scotland  was  under  the" ubfoiutc  and  immediate  Power  of  its  own 
King?,  and  not  of  the  Kings  of  Eugland-,  and  foie  cannot  extend  tothem. 

2.  Scotland,  although  the  (c)  Kings  of  it  have  often  done  Homage  to 
the  Kings  of  England  in  ancient  Times  (as  their  Sovereign  LnrdsJ,  was 
dill  an  al’lolut; , independent  Kingdom  in  this  rcfpedl  of  being  fubjcclonly 
to,  and  governed  by  its  own  Parliaments  and  Laws  ; but  not  fubordinate 
to,  nor  governed  by  the  Laws  or  Parliaments  of  England,  which  nrver 
bound  them  heretofore,  nor  now,  as  they  did  and  do  Ireland ; their  Laws 
and  Statutes  and  ours  ftill  continuing  different.  Therefore  this  Acl  nei- 
ther did  nor  could  bind  the  Scott  Peers  or  Commons  in  Point  of  Trial  here 
for  Treafons  committed  in  Scotland , a;  it  binds  the  Irijb  (dill  fubjedt  to 
our  Laws  and  Pai liaments)  for  Treafons  done  in  Inland. 

3.  The  very  Ails  of  Pacification  (d)  between  both  Kingdoms,  and  the 
Solemn  League  and  Covenant  paffed  this  Parliament  here  and  in  Scotland 
too  (which  do  cfpecially  referve  the  Trials  of  all  Traitors  and  Delinquents 
of  their  Kingdom  to  the  Trial  and  Judicatory  only  of  their  own  Parlia- 
ments and  Realms',  have  for  ever  provided  again!!  this  vain  Pretence,  and 
fccurcd  not  only  all  Scotrijh  Peers,  but  Commoners  too,  again!!  any 'Trials 
here  by  virtue  of  this  Adi  for  Treafons  done  in  Scotland ; therefore  l (hall 
give  it  no  further  Anfwer. 

The  laft  Objection  I can  think  of  is  this  ; That  in  every  Cafe  of  T rea- 
fon  or  Fclonv  new  made  by  Stslurt,  the  Lords  of  Parliament  in  Engla  d 
(hall  have  tlnir  Trial  by  their  Peers  faved,  notwithftanding  the  Statute 
provides  not  fur  it  by  exprefs  Words;  fo  that  Provilo's  of  Trial  by  their 
Peers  inferred  into  them  in  fuch  Cafes  are  but  idle,  and  ex  abundant-,  be- 
caufe it  is  provid'd  for  both  by  the  Comnion  Law,  and  by  Afug.-ia  Chart  a 
itfelf,c.29.  and  fo  was  it  adjudged  in  the  Cafe  of  the  Lord  Hingerford  here- 
tofore, and  in  the  Earl  of  CaJlUha-jen'%  Cafe  of  late  for  Buggery,  upon  the 
Statute  of  7.5  H.  Vlll.  c.  6.  Stamford'  1 Pleas  of  the  Crown,  f.  1 5?,  153.  & 
Crompton’s  JurifdiHion  of  Court;,  f.  29.  Therefore  the  Trial  of  Irijb  Peers 
by  their  Peers  mall  be  likewife  faved  to  them  within  this  Adt,  tho'  it  be 
not  expreffed,  as  well  as  the  Trial  by  Peers  is  to  Englijb  Peers  by  exprefs 
Provifo. 

I anfwer,  firft,  That  this  Rule  holds  generally  true  in  all  Cafes  of  new 
Treafons  and  Felonies  where  the  Offences  only  are  made  capital,  or  pu- 
nifhable  according  to  the  ancient,  ufual,  and  ordinary  Piocccdings  of 
Law,  and  the  Manner  of  the  Trial  of  them  left  at  large,  and  not  precifely 
limited  how  and  by  whom  they  lhall  he  tried  ; as  they  are  in  the  objedled 
Cafes  upon  the  Statutes  of  25  H.  VIII.  c.  6.  & ^Eliz.  ch.  17.  concerning 
Buggery;  where  the  Words  are,  “ That  this  Vice  (hall  be  adjudged  Fe- 
“ fony,  and  that  fuch  Order  and  Form  of  Procefsfliall  thereupon  be  ufed 
“ againft  the  Offenders,  as  in  Cafes  of  Felony  at  the  Common-Law,  and 
“ that  the  Offenders  being  thereof  conv idled  by  Verdidl,  Confcifion,  or 
“ Otlawery,  (ball  fuft'er  rain  of  Death,  fs'e.”  Which  Words,  without 
the  lead  Contradidlion,  (land  as  well  with  Trial  of  Peers  who  are  guilty 
of  it  by  their  Peers  alone,  as  oF  Commons  by  a Jury,  they  being  both 
according  to  the  Order  of  our  Common-Law,  and  a Vcrdifl  by  Peers 
is  as  properly  ftiled  a Verdidt  in  Law,  as  a Vcrdidl  by  Jury  ; Witnefs 
1 H.  IV.  j.  and  Cook's  $ hjlil.  ch.  2.  p.  30.  But  in  the  Statute  of 
35  H.  VIII.  there  is  no  Creation  or  Introduction  at  all  of  any  newTrea- 
lons,  but  only  an  Introdudlion  of  a new  Form  and  Way  of  Trial  for 
Treafons  formerly  made  and  declared  fuch,  then  done,  or  hereafter  to  be 
committed  out  of  this  Realm,  and  that  new  Form  of  Trial  precifely  limited 
in  all  Particulars,  and  cfpecially  cnadled  to  be  by  an  ordinary  Jury,  ex- 
cept only  in  cafe  of  our  Englijb  Peers:  Therefore  this  Statute  conies  not 
at  all  within  the  ObjetSion,  becaufe  it  particularly  defines  the  Place  where, 
the  Judges  before  whom,  the  Juries  by  whom,  with  the  whole  Form  and 
Manner  how  fuch  foreign  Treafons  (hall  be  tried,  with  all  other  Circum- 
flances  of  the  Trial ; and  exprefly  prel’cribes,  That  all  but  EngHfo  Peers 
indidled  for  foreign  Treafons,  (hall  be  tried  by  good  and  lawful  Men  of 
the  Shire  where  the  King’s-Bcnch  or  Commiffioncrs  (it.  Thtrefqre  to 
alter  this  Form  of  Trial,  precifely  preferibed  by  this  Statute,  by  introduc- 
ing a new  Trial  by  Irijb  Peers,  is  to  run  quite  crofs  againft,  elude,  and 
repeal  this  Statute,  as  I have  argued  and  pioved  at  large. 

See  C'oh'i  Ref.  p.  j,,,  511. 

lij}.Ang.  p.  417,  4:3,  666,  667-  *9 £•  I.  Rot.  Clayf. dorf  10  clauf  33  JE.  I.  dorf;  13. 
r.  c.  j.  4 Jae.  f.  • 
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I have  now  quite  done  with  my  Argument  of  this  new  untroden  Cafe  j 
. and  1 hope  therein  fufficicntly  nianifefted,  that  this  Pica  cf  the  Prifoner 
is  invalid,  and  fuch  as  ought  to  be  over-ruled  in  Point  of  Law : And 
therefore  as  he  hath  been  fent  for  over  from  Ireland,  by  the  Wifdom  and 
J uftice  of  our  Parliament,  and  by  the  Lords,  Jail  ices,  and  Council  there 
t ran fmi tied  hither,  to  receive  a juft  and  fpeedy  Trial  at  this  Bar  for  his 
bloody  Treafons,  which  there  (in  refpedlof  the  Rebels  Power,  Tumults 
in  that  Realm)  he  could  not  convcmcntlv  undergo ; l'o  I humbly  pray  on 
the  behalf  of  the  King,  Kingdom,  Parliament,  and  our  whoic  Englijh 
Nation,  to  a!)  which  he  hath  been  fuch  a capital  Traytor  and  Enemy, 
That  this  Pica  of  his  may  prefen tly  be  over-ruled,  and  himfelf  brought 
ro  his  fpeedy  Trial,  Judgment,  and  Execution,  for  his  unparalleled 
Treafons,  and  the  Blood  of  thofe  many  thoufands  0/  innocent  Englijh 
Protcftants  filed  in  Inland  upon  this  Occafion,  which  cries  for  Jufticeand 
Execution  again  ft  him  without  further  Delay;  the  rather,  becau.fi e nulli 
differemus  J.jluiam  is  one  Claufc  of  that  very  Adt  of  Magna  Cbarta, 
ch.  29.  which  he  hath  pleaded  in  Bar  of  his  Trial,  of  which  I pray  both 
he  and  the  whole  Kingdom  may  now  enjoy  the  Benefit,  by  his  undelay- 
cd  Trial  and  Execution  too,  in  calc  he  (hail  be  found  guilty  of  the  Trea- 
fons for  which  he  ftands  indicted  ; of  which  there  is  little  Doubt,  fincefo 
fully  confcflcd  by  himfelf  in  a W riting  under  his  own  Hand  ; and  we  arc 
ready  10  make  them  good  againft  him,  as  we  have  already  done  againft  his 
Confederate  Mac-Mabtnt,  by  the  Tcftimony  of  a Cloud  of  honourable, 
pregnant  Witneflcs,  in  cafe  he  Until  deny  it. 

Afccr  two  Arguments  at  the  Bar  on  both  Sides  of  this  Cafe,  Juftice  Ba- 
con argued  it  himfelf,  and  delivered  his  Opinion  and  Judgment  againft  the 
Prifoner’s  Piea,  That  though  he  be  a Baron  of  Inland , yet  he  was  triable 
fur  his  Treafon  by  a Middlefex  Jury  in  the  King's- Bench,  and  outed  of  his 
Peerage,  by  35  H.  V III.  c.  2.  Which  Judgment  was  approved  by  this 
Order  of  both  Houfcs  of  Parliament. 

Die  Lunse,  toFebruarii,  1644. 

Ordered  by  the  Lords  and  Commons  in  Parliament  ajjemblcd.  That  the  /aid 
Houfcs  do  approve  of  the  Judgment  given  ly  Air.  Jujlice  Bacon,  in  over-ruling 
the  P ea  ot  the  Lord  Magwire,  and  of  the  Manner  of  the  Trial  by  the  lndi£I- 
v unt  cf  High  frtafon  in  the  King’s  Bench  : And  the  Judge  is  hereby  required 
to  proceed  fpeedily  thereupon  according  to  Law  and  Jujlice. 

John  Brown,  Cler.  Pari. 

Henry  tiling,  Cler.  Part.  D.  C. 

Upon  which,  on  Monday , Fehr.  10,  1644.  he  was  brought  from  the 
Tower  of  London  to  the  King's- Bench  Bar,  and  there  arraigned  ; where  [tut- 
ting himfelf  upon  his  Trial,  he  challenged  twenty-three  of  the  Jury, 
which  appeared,  peremptorily:  Whereupon  a Dijlringas  was  awarded  to 
the  Sheriff  of  Middle jex  to  return  f^uadraginta  tales  the  next  Day;  of 
whom  he  challenged  twelve  more  peremptorily:  And  being  tried  by 
twelve  of  the  refidue  returned  (againft  whom  he  had  no  legal  Exception 
nor  Challenge),  he  was  upon  his  own  Confcfiions  and  pregnant  Evidence 
of  fifteen  Witneflcs  (Perfons  of  Quality)  found  guilty  of  the  Treafons  for 
which  he  was  inditElcd  ; and  thereupon  Ftbr.  it.  was  adjudged  to  be  drawn 
to  Tyburn,  and  there  hanged  by  the  Neck,  and  cut  down  alive,  and  then 
his  Bowels  to  be  taken  out,  and  there  burnt  before  his  Face,  his  Head  to 
be  cut  off,  and  his  Body  to  be  divided  into  four  Quarters,  and  then  to  be 
difpofed  as  the  Parliament  fhall  appoint.  Which  was  accordingly  exe- 
cuted the  20th  of  February. 

At  tile  End  of  the  Argument  Mr.  Prynne  fays  thus : 

To  fill  up  the  vacant  Pages  of  this  Sheet,  I fliall  annex  this  one  Re- 
cord, and  alfo  one  Irijh  Act,  being  both  very  pertinent  to  my  Argument. 

Pat.  T.  E.  I,  m.  20.  Hibernia. 

Venerabili  in  Chrifto  Patri  cadem  gratia  Midden  Epifcopo,  & dilectis 
& fidclibus  fuis  Mouricio  filio  Mauricii  Jufticiario  fuo  Hibern.  & Magiftro 
Johanns  Je  Saumjord , Efccatori  fuo  Hibern.  falutem.  Cum  defunfio  jam 
Celebris  memorix  Domino  II.  Rege  Patre  nollro  (cujus  anima:  propicie- 
tur  altiffimus)  ad  nos  Rcgni  Anglia  gubcrnacul.  & terra  Hibern.  Domi- 
nium pertineanr,  obquod  Prxlati,  Comites,  & Procercs,  ac  Communi- 
tas  Regni  noftri  nobis  tanquam  Domino  fuo  ligio  & Regi  fidelitatis  Ju- 
xamentum  & omnia  alia  qua-  nobis  rationc  Corona:  & Dignitatis  Regia: 
ab  ipfis  fieri  it  prarftari  nobis,  in  abfentia  noftra,  poterunc  plcnaric  & line 
omiflionc  aliqua  prompio  & libenti  aninio  pradliterint : Ac  Archiepifco- 
pi,  Epifcopi,  Abbatcs,  Priorcs,  Comites,  Barones,  Milites,  libere  te- 
nentes,  ac  iota  communitas  terra:  noftra:  Hibernia  nobis  tanquam  Regi  & 
Domino  fuo  ligio  confimile  facramentum  fidelitatis  pneftare  teneantur. 
Dedimus  vobis  poteftatem  rccipiendi  nomine  noftro  fidclitatcm  ipforum. 
Ita  tamen  quod  li  vosomnes  intcrcfle  ncquiveritis,  tunc  duovel  unus  vcf- 
trum  qui  ptafens  fuerit  nichilominus  plcnariam  habeat  poteftatem  recipi- 
endi  nomine  noftro  fidclitatem  ipforum  in  forma  prjedicta.  Et  ideo  vobis 
mandamus,  quod  fidclitatcm  praedictam  nomine  noftro  recipiatis,  prout 


melius  videbitis  expedire.  In  cujus,  Ide.  Dat.  per  manum  IV.  de  Mer- 
ton Cane . apud  IVejim.  7.  die  Deceir.br is. 

33  H.  VIII.  c.  1.  made  in  Ireland . * 

An  Act  that  the  King  and  his  Succefibrs  £hal!  be  Kings  of  Ireland. 

TTiDiafirmclias  tlje  Lina  our  tncsf  gracious  meat)  S>chrrcign  JLorE1,  ano  his 
A ©rare’s  moll  noble  J)roar tutors,  Kings 'of  England,  fiabt  been  Loros 
oft.ug  1.  ano  of  Ireland,  haling  sii  tmnut,:  of  Kmgir  jLiriftottion,  potorr. 
m-rnuncmfS,  ana  infix  ritj>  Kcpal  belonging  or  apptrr.ur.1n3  to  the 
Koval  Cffatc  ana  sttejiCP  of  a fcjng.np  flam*'  o.'Lord  of  Ireland,  toijrre 

ttje  lun;  '.i  f$auftp,anl>  his  noble  progenitors,  juiUy  and  rightfully  were. 

and  of  right  ought  to  be.  Kings  of  jlrelanO.  and  Ci  to  be  reputed,  taken,  na- 
med. and  called,  anO  for  lack  of  naming  the  Ling's  afcuuJr  ?uo  his  noble 
^rocmitors  Kings  of  Ireland,  according  10  their  laid  true  and  jull  Title,  Stile, 
and  Name,  therein  l|.itl)  Will  grist  ©itafion  tij.lt  tilt  Iritbnien  anO  Jnljabl? 
tants  tantljin  tins  Kralm  of  Ireland  have  not  been  fo  obedient  to  the 
King’s  Highncls,  and  his  moft  noble  Progenitors,  and  to  their  Laws,  as 
they  of  right  and  according  to  their  Allegiance  and.bounden  Duties  ought 
to  have  been.  SThmfore,  at  tljc  humble  &urfmr,  iDftinnu.  ano  SrqueS 
of  the  Lo  .Ds  Spiritual  anti  a' unporal,  ano  other  tlje  Ling’s  lo'omg,  faith* 
ful.  ano  obebimr  j&ubjeas  of  tins  fLanb  of  Ireland,  snb  bp  their  full 
lints,  be  it  enartrD.  orPainfD.  anti  tttablifljtB  by  this  prrfmr  £ ariiamrur, 
that  the  King's  Highncfs,  his  Heirs,  and  Succcfiors,  Kings  of  England, 
be  always  Kings  of  this  Land  of  Ireland , and  that  his  Majcfty.  his  Heirs, 
and  Succefibrs,  have  the  Name,  Stile,  Title,  and  Honour  of  King  of  this 
Land  of  Ireland,  with  all  manner  of  Honours,  I’rehemincnccs,  Preroga- 
tives, Dignities,  and  other  things  whatfoever  they  be,  to  the  Eliate  and 
Majefty  of  a King  appertaining  and  belonging;  and  that  his  Majcfty,  his 
Heirs,  and  Succefibrs,  be  from  henceforth  named,  called,  accepted,  re- 
puted, and  taken  to  be  Kings  of  die  Land  of  Ireland , to  have,  hold,  and 
enjoy  the  faid  Stile,  Title,  Majefty,  and  Honours  of  the  King  of  Ireland , 
with  all  manner  of  Prchcminence,  Prerogative,  Dignities,  and  all  ocher 
the  Premiffes,  unto  the  King’s  Highncls,  his  Heirs,  and  Succefibrs  for 
ever,  as  united  and  knit  to  the  Imperial  Crown  of  England.  3nft  be  it 
further  cnacteo  bv  lljf  SutljoritP  aforefoio,  Slut  on  this  Hoc  tbe  firfi  ©ap 
of  July  nerr  coming,  ©reclamation  fijall  be  mate  in  all  Shires  Uitljin  fluff 
Laud  of  Ireland,  of  tljc  STnour  ano  Sentences  of  this  aiet.  .ino  if  am* 
©e?fc.-n  ano  ©ejfons,  of  tolut  eftare,  i3icnirp,  or  Confition  focbfr  tljep 
or  ije  be,  fubiea  er  rrfianf  krirljm  tfjis  £anb  of  ireiaod,  afre;  Hjefeio  firit 
©ap  Of  July,  bp  tenting  or  tmpnnruig,  or  by  any  exterior  Adi  or  Deed, 
malicioufiy  procure  or  do,  or  caufe  to  be  procured  or  done,  any  thing  or 
things  to  the  Peril  of  the  Ling'ff  f^ajfrflp’ff  moll  RojWl  JBcrfon,  or  mali- 
cioufly  give  Occafion,  by  Writing,  Deed,  Print,  or  A£l,  whereby  the 
JSUng’ff  i^ajeftr,  his  Heirs,  or  Succefibrs,  or  any  of  them,  might  be  dif- 
turbed  or  interrupted  of  the  Crown  of  this  Realm  of  Ireland , or  of  the 
Name,  Stile,  or  Title  thereof,  or  by  Writing,  ©ft?,  5 rint.  or  2l(t, 
procun  or  do,  or  caufe  to  be  procured  or  done,  any  thing  or  things  to 
the  Prejudice,  Slander,  Difturbance,  or  Derogation  of  the  King’s  Ma- 
jefty, his  Hciis,  or  Succefibrs,  in,  of,  or  for  the  Crown  of  this  Realm 
of  Ireland , or  in,  of,  or  for  the  Name,  Title,  or  Stile  thereof,  whereby 
his  Majcfty,  his  Heirs,  or  Succeflbrs,  or  any  of  them,  might  be  diftur- 
bed  or  interrupted  in  Body,  Name,  Slilc,  or  Title  of  Inheritance,  of,  in, 
or  to  the  Crown  of  this  Land  of  Ireland , or  of  the  Name,  Stile,  Title,  or 
Dignity  of  the  lame ; tijat  fljcn  cberp  furlj  ©erfon  and  jeerfomr,  of  toljat 
©ttatf,  ©egtee,  or  Condition  tlicp  be,  fubiea  0:  Kffinnfff  toitljiti  the  faiD 
JUno  of  Ireland,  ano  tl|rir  Jliberff,  Counfiilorff,  ©ainfaimrs.  nno  3ibber» 
torff  MjrrPin,  ailDCfifru  Offllfin.  for  every  fuch  Offence,  fliall  be  adjudg- 
ed Hi^h  Traitors,  and  every  fuch  Offence  fhall  be  adjudged  and  deemed 
High-Trcafon,  and  the  Offenders,  their  Aiders,  Counfellors,  Maintain- 
ed, and  Abettors  therein,  and  every  of  them,  being  lawfully  convicted 
of  any  fuch  Offence,  by  Preferment,  Vcrdieft,  Confeflion,  or  Proofs, 
according  to  the  Cuftoms  and  Laws  of  this  faid  Land  of  Ireland,  fhall  fuf- 
fer  Pains  of  Death,  as  in  Cafes  of  High-Trcafon,  and  alfo  fliall  lofe  and 
forfeit  unto  the  King’s  Highncfs,  and  to  his  Heirs,  Lmgs  of  Hub  lli  alm 
of  Ireland,  all  fuch  his  Manors,  Lands,  Tenements,  Rents,  Reverfions, 
Annuities,  and  Hereditaments,  which  they  had  in  Pofleflion  as  Owner, 
and  were  folc  ficized  of  in  their  own  Right,  of,  by,  or  in  any  Title  or 
Means,  or  in  any  other  Perfon  or  Perfons  had  to  their  Ufc  of  any  Lftate 
of  Inheritance  at  the  Day  of  any  fuch  Treafon  and  Offences  by  them 
committed  and  done.  3nD  tljat  alfo  cfic’p  furh  ©ffcnBfr  (foil  loft  anD  for? 
fcit  to  tljc  Line’ff  jf.ioljutfs,  ano  to  Ijib  faid  li.cirs,  aff  toll  all  fuclj  efl.itrff 
of  jTftfljolo,  ano  intyjnt  for  JBearff,  of  jtanbff  ano  Kents,  23  alt  me 
©000.5.  cljatttlff,  anti  IDibtfl.  toljicl)  tijep  0;  anp  of  tljrm  iuti  at  the  time 
of  tljarContiitrioii  or  3ttair.0fr,  of  or  for  anp  fuclj  ©ffente ; fabinu  altoap 
to  c'jcrp  Virion  ano  £c ’Ions,  ano  loobies  j2clinck,  tijtir  ifnrff  , sucaf? 
fors,  anoaifTigns.  ano  to  cberp  of  ttjtin,  otljfr  tljan  fuclj  j2rrfo;iB  .15  Rail 
be  fo  ronbutco  cr  attamteo,  ttjrir  i‘;eir5  ano  *iurcfiTori?.  ano  all  otftcz 
cbimtns  to  thru  Eife.  all  fuel)  Kigfjt,  2Tit!r,  Life,  Jnceirfr  BofTefrion'. 
ConOition,  Kents,  Jfecff,  Suffices,  Annuities,  Commons,  ano  £*refire. 
folmlj  tlitpor  anp  0?  them  fhatl  happen  to  babe,  m,  to,  or  upon  anp  fuclj 
i^nnors,  iumos.  tenements,  Kents,  Krbirfions,  ^erburs,  finnuL- 
tits.  ano  ig'epeOitamfntff,  toijtctj  fo  fliall  happen  fo  be  Io2  ano  forfeited  bp 
reaionano  Occafion  of  anp  of  the  Sreafons  or  ©ffenres  abobe  rehtarfeb 
anp  time  before  tlje  faio  Sitafons  or  ©ffencts  committeo  or  cone. 


* The  Star,  of  Ireland  printed  at  Dublin,  i4ji.  p.  i8j. 
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NUMBER  VI. 

The  Dying  Speech  of  Mr.  Peter  Vowel]  fa),  executed  July  10,  1654. 


Gentlemen, 

AT  this  earthly  Bar,  from  them  that  pretend  to  have  a great  Mea- 
fure  of  Sanctity,  1 had  hard  Mcafure  : But  to  that  Bar  1 am 
now  going,  the  Bar  of  Heaven,  where  I (hall  have  Jultice; 
yea,  one  Day  JuJtice  againft  them,  except  they  water  their  Beds  and 
Couches  with  Tears  of  Repentance. 

The  Court  gave  fcvereand  rafh  Judgment  on  my  Body;  and  fenta  pi- 
tiful Fellow  (but  pitilefs)  that  gave  as  raftj  a Judgment  on  my  Soul  : But 
that  precious  Jewel  none  of  them  could  touch  to  hurt.  The  Souls  un- 
der the  Altar  cried  for  Vengeance,  loud,  long  ago  : How  many  more  of 
late  Years  have  been  added  to  them  to  help  the'Cry  ! The  Cry  is  loud 
0/  thofc  lately,  whofc  Blood  hath  been  unlawfully  fpilt.  But  Vengeance 
is  God's,  and  1 will  leave  it  to  him. 

The  Court  at  my  Trial  faid  I was  confident,  and  held  it  as  a Fault : 
He  alfo  whom  they  font  to  the  Town-  (I  know  not  if  to  intrap  me)  under 
pretence  to  comfort  my  Soul,  told  me  alfo  1 was  confident.  1 fay  the 
fame ; and  the  fame  Confidence  bring  with  me  now ; and  by  God’s  Af- 
fillance,  1 hope,  (hall  carry  it  out  of  this  World  with  my  Innocence. 

Gentlemen  Soldiers,  Amongft  the  ancient  and  mod  ravage  fort  of  Hea- 
thens they  had  a Law,  one  every  three,  fix,  or  twelve  Months,  to  offer  up 
a Sacrifice  of  human  Blood  to  their  God  ; and  that  their  God  was  a De- 
vil. Amoncft  us,  whether  Heathen  or  not  you  beft  know,  of  late  Years, 
we  have  had  a fatal  Cuftom,  once  in  three,  fix,  or  twelve  Months,  to 
make  not  only  a Sacrifice,  but  many  Sacrifices  of  humanlihrillian  Blood  : 
Our  hcatfnlds  have  recked  and  fmoaked  with  the  choiceft  Sort  of  Blood; 
but  unto  what  God,  do  you  judge.  What  God  is  he  that  delights  in  the 
Blood  of  a Man  ? Baal , the  God  of  Ekron  ; Beelzebub,  the  God  of  Flies. 

Among:!  the  Primitive  Chridians,  that  lived  neared  the  Time  of 
our  Saviour Chrid,  the  greatd!  Tyrants  and  Pcrlccutors  of  the  Chridians  I 
lived.  The  Pcrfecution  was  great ; and  yet  the  Courage  of  thole  perfe- 
cted Chrillians  wa*  fo  great,  that  it  excelled  the  Fury  of  the  Pcrfecutors; 
that  they  came  in  fader  to  be  killed,  than  they  could  kill  : They  offered 
their  Bodies  and  Throats  fo  thick  unto  the  Slaughter,  that  the  Hands  of 
the  Tyrants  were  weary  with  killing.  And  yet  Sanguis  Martyrum  was  Se- 
tnen  Ecclefite : And  many  Heathens  came  in  with  the  Chridians,  and  died 
Chrillian-,  and  died  with  them;  the  Chridians  dill  inercafed  the  more. 

Of  late  Years  there  hath  been  a great  Perfecution  in  this  Nation  ; and 
yet  the  Sufferers  have  been  fo  many,  and  prefemed  thcmfelves  fo  thick, 
in  the  Vindication  of  their  King,  Country,  and  Laws,  that  they  dartlcd 
tne  very  Enemy  himfclf ; t'ncir  Conllancy  fo  great,  that  the  Eyes  of  their 
Tudgtrs  dropt  Tears;  whether  real  or  true,  let  the  Judge  of  Judges  judge: 
They  dill  (land  amazed  at  their  Condancy ; though  they  exceed  the  old 
Heathens,  are  not  weary  of  killing. 

Oh  Soldiers ! how  many  of  you  have  been  brought  up  and  led  on  by 
blind  Principles,  wronged  in  your  Education,  or  feduced  by  your  in- 
tlifcreer,  hecdlefs,  and  heady  Teachers  ? How  many  of  you,  young, 
hast  for  fome  (mail  DifcontciU  departed  from  your  loving  M afters,  dear 
Friends,  or  tender  Parents,  and  lied  into  the  Army?  How  many  of  you 
driven  by  tyrannous  Opprdfion,  Poverty,  or  Cruelty,  have  left  your  dear 
Wives  and  Children  ? And  fome  for  Novelty  or  Wantonnefs  adhered  to 
this  Implnymcnt,  not  confulering  the  great  Danger  of  fpilling  innocent 
Blood.  How  many  of  you  have  drawn  your  Swords,  you  do  not  know 
for  what  ? How  many  of  you  keep  drawn  your  Swords,  you  do  not  know 
for  what  ? 


You  have  put  to  death  a pious  and  juft  King  ; and  in  his  ftead  have 
reared  up  even  another  Jeroboam,  that  makes  Ij'raei  to  fin : What  his 
Goodnefs  if,  you  beft  know. 

You  have  put  down  a good  old  Law,  and  raifed  up  another  of  your 
own  to  judge  the  People  by.  For  my  calling  for  the  Benefit  of  the  for- 
mer, and  for  the  Equity  even  of  your  own  La  tv,  I am  in  part  condemned 
here  to  die.  Be  you  Judge  of  the  Proceedings. 

How  many  of  you  have  had  a hand  in  putting  down  the  ancient  true 
Church,  and  raifed  up  in  your  own  Imaginations  a new  one  ? But,  alas  I 
you  know  not  wbat  you  do  : If  you  did,  you  would  grieve  to  fee  what  a 

B'orious  Church  you  have  ruihed;  you  would  never  have  pulled  up  the 
edges,  and  broken  down  the  Fences,  that  the  wild  Bealls  of  the  Forefts. 
Ihould  come  in ; that  the  little  Foxes  (hould  devour,  and  the  wild  Boar 
root  out  fo  (lately -a  Vine. 

When  the  Jews  were  led  into  Captivicy,  their  goodly  and  magnificent 
Temple  was  burnt : Butin  proccfs  of  Time  they  obtained  Favour  amongft 
the  Heathen  Kings  they  dwelt  amongft,  and  had  Liberty  wherewith  ta 
rebuild.  Rebuild  they  did,  and  finii&ed  a Second  Temple;  at  which 
Sight  all  the  young  Men  rejoiced,  to  fee  fo  gallant  a Temple-,  but  the 
old  Men  wept,  to  fee  how  far  different  and  (hort  the  Second  Temple  was 
from  the  Glory  of  the  Fitft.  So  you,  young  Men,  rejoice  at  your  ima- 
ginary Church  ; but  the  old  Men,  methinks  I fee  fome  weep.  Oh  ! weep 
not  lor  me  1 weep  for  your  Country  ! weep  to  fee  Religion,  Liberty, 
and  Laws  taken  from  you  ! weep  to  fee  fo  many  good  Men  Inatched  away, 
but  indeed  from  the  Mifcrics  to  come  ! and  weep  for  what  Mil'eries  your 
unhappy  felves  will  fuffer  ! 

Soldiers , However  you  flourifh  fora  time,  and  perhaps  many  of  you  may 
rejoice  a:  our  Deaths,  believe  it,  as  Samfon  pulled  the  Houfc  of  the 
Pbitijlines  down,  when  he  fell  ; fo  (lull  we  give  you  and  your  Caufe  a 
greater  Blow  by  our  Deaths,  than  Jiving  we  poflibly  could  have  done. 
You  may  for  a time  Ifourifli  ; but  remember  what  our  Saviour  faid  : ‘ All 
‘ you  that  make  ufe  of  the  Sword,  (hall  perifti  by  the  Sword.’  You  (hall 
be  cut  down  like  the  Grafs,  and  wither  away  like  the  green  Herbs. 

But  do  you  behold  yonder  glorious  Place  ? Do  you  b:  hold  the  fpang- 
ied  Heavens,  where  the  holy  Angels  dwell,  where  God  himfelf  is  fur- 
rounded  with  Thrones,  Principalities,  Powers,  and  the  ccleftial  Spirits  of 
juft  Men?  When  the  Trump  fhall  blow,  when  the  Dead  (hall  rife  at 
the  dreadful  Day  of  Judgment,  how  will  you  anfwcr  all  your  Rapes  and 
Murthers  ? Do  you  think  that  your  Hands,  which  have  been  bathed  in 
the  Blood  of  youi  King,  the  Blood  of  fo  many  of  your  eminent  Country- 
men, fo  unjuft ly  ; that  have  been  bathed  in  the  Blood  of  many  of  your 
Friends,  vour  Kindred,  perhaps  your  Parents,  can  ever  reach  yonder 
glorious  Place,  without  Repentance  ? Oh  1 no.  Repent  now,  there- 
fore, it  is  not  too  late  : Shake  off  your  bloody  ProtcSor  ; refeue  your 
antient  Laws ; and  call  in  your  Royal  young  Prince,  whom  you  have 
long  enough  wronged.  Make  your  Addrefles  to  the  great  Protector  of 
Heaven  and  Earth  ; and  deftre  him,  as  1 now  do  for  royfelf,  for  a Pardon, 
for  a Pardon  for  all  your  former  and  prefent  Tranfgreffions. 

1 die  an  obedient  Son  of  the  Church  of  England,  and  with  a dutiful 
Heart  to  the  King ; and  defire  that  none  prefent  that  loves  them  would' 
be  difticartcncd  by  my  Death,  but  continue  faithful  to  the  End, 

And  fo  farewel,  1 forgive  all  die  World. 


NUMBER  VII. 

A true  and  impartial  Relation  of  the  Death  [and  Dying  Speech)  of  Mr.  John  Gerard,  who  was 
beheaded 07i  Tower-Hill,  July  io,  1654  (b). 


[ Publifljed 


IT  was  thought  needlefs  by  the  Friends  of  Mr.  Gerard,  to  declare 
any  thing  concerning  his  Sufferings  to  the  World  more  than  in 
their  Sighs,  had  not  the  facrilegious  Malice  of  the  laft  weekly  Pam- 
phlet thrown  fome  Stains  upon  his  Name,  and  fo  inccnfcd  them  to  a 
V indication  as  pious  as  his  Death  was.  ’Tis  moft  certain,  that  there  can 
no  Blots  (lick  upon  true  Honour,  which  fuch  weak  Felons  endeavour 
againft  it  : Thefc  are  curfed  Beafts,  but  their  Horns  arc  (hort ; fepul- 
chral  Dogs,  that  ferape  up  Graves,  and  violate  the  Dead,  and  are  fierce 
and  ravenous;  but  yet  Dogs  (till.  And  all  worthy  People  will  call  their 
Railing,  Praife,  and  what  they  intend  a barking  Infamy,  the  greareft 
Merit.  Yet  becaufe  every  Undcrftanding  is  not  of  the  fame  Bright- 
nefs,  and  thofe  putrid  Libels  may,  by  ill  Chance,  fall  into  fome  innocent 
Hand  hereafter  (and  yet  furc  fuch  Vermin  (hould  not  be  endured  long), 
therefore  let  wife  and  good  Men  pardon  him  that  bath  undertaken  this 
Juflice  for  that  Gentleman,  and  be  pleafed  to  read  this  fad  Story,  not  for 
their  SatisfaQion  fake,  but  their  Sorrows  : It  may  dry  up  a friendly  Tear, 
perhaps  and  ftill  a murmuring  Groan,  to  fee  the  comely  Pofturc  of  his 
paffinn,  how  well  all  was  carried  by  him,  and  how  honourably  ; and  the 

(a)  From  the  MS.  of  Dr.  Richard  Drake,  late  Chancellor  of  Sarum. — "I 
(l)  Thii  ReUtiou  and  Speech  fliould  follow  his  Trial,  Vol.  D.  P.  jia  t 

Vol.  viir. 


his  Friends.  J 


honed  Circumftances  may  not  improbably  take  offfrom  the  Sadnefs.  Why 
Ihould  I grieve  thatDeath  which  had  fucha  livingGlory  in  it  ? ordilhonour 
that  Blood  with  feeble  Tears,  which  was  (hed  fo  like  the  holy  Martyrs? 
All  that  knew  this  Perfon,  cannot  hut  witnefs  his  general  Refolution,  and 
whether  his  great  Courage  fell  lefs  than  itfelf  (as  that  Viper  hiffeth),  or  did 
not  rather  rife  greater  now,  when  theChriftian  was  twilled  with  the  Gentle- 
man, let  this  faithful  Relation  witnefs : In  which,  though  all  Terms  and 
Syllables  may  not  beexaflly  the  lame,  yet  if  there  be  a material  FaHhood, 
or  a wilful  Flattery,  may  his  Neck  that  wrote  it  feel  a viler  Delliny  chan 
Axes  are,  or  Halters.  Amiens  Gerardus,  fed  magis  Arnica  Veritas, 

I rom  the  firft  Day  of  his  Imprifonment  he  forefaw  the  heavy  Sen- 
tence hovering  upon  him,  and  therefore  gave  all  Diligence  to  fc- 
curc  himfclf  againft  it  j that  however  he  underwent  a temporal  Con- 
demnation, he  might  efcape  an  eternal.  But  after  that  fad  Doom 
was  pronounced,  then  he  beftirred  himfclf  amain,  and  made  double 
Hafte  for  Heaven  : It  was  for  his  Life,  and  therefore  he  would  lofe 
no  Minute,  hut  the  fame  Night  gave  Directions  to  a dear  Friend  for 
a Miniller  (whom  he  knew  to  have  long  honoured  his  Family)  to  be 

tis  Speech  Ihould  follow  hi*  Trial,  in  Vol.  K,  P.  3, a to  j;?, 
at:* 

P b fe  Woughi 
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brought  to  him  early  next  Morning;  and  it  plea  fed  Authority  to  gra- 
tify him  in  this  great  Defire,  fothat  an  Order  was  fenc  freely  for  the  quiet 
Admiffion  of  any  fuch  Perlon  to  him.  With  this  fpiritua!  Friend  he 
fpent  fame  Hours  every  Day  in  Prayer,  and  other  ghoftly  Fefrefli- 
ments;  which  (God  be  praifedj  were  not  without  fwcet  Effect  and  Im- 
preffions  upon  his  Soul.  There  were  fome  other  Minifters  (Mr.  Bond 
and  Mr.  Caryl ) of  great  Obfervation  for  Gravity  and  Godlinefs  in  thde 
Times,  who  vifited  him,  and  who  I am  confident  will  put  their  Seal  to 
this  Truth  with  me*  that  they  found  him  meek,  humble,  modeft,  peni- 
tent, comforted,  and  not  far  from  the  Kingdom  of  God,  if  not  already 
in  it ; but  I have  good  Hope  he  was  in  Pcfieffion,  and  fo  had  he,  thro’ 
Grace.  Upon  the  Morning  (which  wa*  the  laft  he  muff  fee  until  that  of 
the  Refurredlion)  he  fubmitted  to  fome  wliolcfomc  Orders  of  the  Church, 
and  received  her  Comforts  by  them.  That  done,  he  proceeded  to  (the 
higheft  Enjoyment  of  Grace  that  can  be  adminiftcred  upon  Earth)  the 
holy  Communion,  whereof  with  his  Brother  Sir  Gilbert  Gerard  he  was  a 
Partaker,  with  as  much  Reverence,  Zeal,  Thank fulnefs,  holy  Sorrows, 
and  holy  Joys,  as  a devout  Soul  could  evidence  : He  wept  as  if  he  would 
have  waflied  his  Saviour’s  Wounds,  which  his  Faith  prefented  in  his 
Tears  ; and  yet  he  faid  he  was  admirably  ravilhed  with  all  inward  Peace 
and  Comfort  in  his  own  Confcience.  This  palled ; he  had  now  nothing 
to  do  but  to  die,  which  he  expected  that  Morning  very  fpeedily  : But  by 
the  Plcafure  of  Authority  both  the  Time  and  the  Place  of  his  Execution 
were  altered  ; fo  that  hcw3S  to  wait  a little  longer  until  Evening,  for  his 
Rclcale.  Many  Friends  and  Perfons  of  Honour  came  to  take  their  laft 
Leave  of  him,  who  can  gladly  witnefs  his  Undifturbednefs  and  civil 
Chcarfulncfs  to  everyone  of  them.  His  Brother  tarried  continually  with 
him,  and  they  eat  together  ; and  though  fome  Eruptions  of  Palfion  could 
not  be  reftrained  now  and  tiien,  where  Nature  W2S  fo  much  concerned,  yet 
they  were  generally  plcafant  ; and  at  laft  parted  (about  half  an  Hour  be- 
fore be  was  led  forth  to  Death)  with  as  much  Calmnefs  and  Placidnds 
as  if  they  had  been  to  meet  again  anon  fi  fe  and  unhurt,  as  they  had  done 
formerly.  So  have  I fecn  a windy  and  ftormy  Day  conclude  in  Stillnefs 
and  Sun-fhine,  as  if  weary,  and  defiring  to  reft  without  any  Breath  of 
Trouble.  The  Miniftcr  only  waited  on  him  to  the  laft;  and  about  Five 
o’Clock  enters  the  Lieutenant  of  the  Ttwef*  and  the  Sheriff  of  London ; 
(two  fure  Friends,  that  will  not  leave  him,  as  long  as  he  hath  Life  re- 
maining in  him  :)  They  told  him  a four  Meffage,  That  they  were  come 
to  conduct  him  to  his  Death’s  Blow.  He  replied.  They  were  very  wel- 
come ; and  received  them  fo  fearlcfs  and  untroubled,  that  the  Sheriff 
told  the  Miniftcr,  He  was  forry  to  fee  him  fo  unfit  for  that  Condition ; but 
(under  Favour)  he  miftook  his  Condition  : That  which  he  accounted  Fit- 
nefs  to  die,  our  Pamphlet-monger  would  have  called  Flagging  and  Cow- 
ardice. So  hard  a Thing  it  is  to  fatisfy  all  Curiofities,  even  with  our 
Blood,  and  nothing  more  ingenious  than  to  cany  this  bitter  Cup  even, 
when  fo  many  MifconftruiElions  fhakc  it.  At  his  Lodging,  hedefircd  the 
Sheriff'  that  he  would  permit  the  Miniftcr,  and  three  others  that  were  his 
Friends  and  Servants,  to  go  upon  the  Scaffold  with  him;  which,  as  it 
was  a fealbnablc  Wifdom  in  him  to  defire,  fo  was  it  a fortunate  Kindnefs 
from  them  that  granted  it,  elfe  it  may  be  their  Teftimony  might  have  been 
wanting  to  his  injured  Reputation.  He  took  Leave  particularly  of  the 
Houfhold,  where  he  was  a Prifoner,  and  was  fo  clearly  collciilcd  in  every 
Thing  he  did,  that  lie  went  out  of  his  Way  into  the  Kitchen,  to  bid  his 
Landlady  farewcl,  giving  Thanks  for  her  Refpe&s  during  his  Bond  , 
which  he  faid  he  fhould  die  in  to  her.  As  he  puffed  by  the  Guards  in  1 ,r. 
Tower,  he  gave  them  Money  twice,  and  told  them,  he  (h<>»)  J trouble  them 
no  longer,  being  on  his  Remove  to  better  Guards.  He  walked  along  to  the 
Scaffold  on  Tot ver-HUl,  lhcwing  a great  deal  both  of  Humility  arid  Re- 
fpect  to  the  People,  who  gen-  rally  lamented  him,  and  prayed  for  him.  As 
he  went,  he  was  bare-headed  for  the  moft  part,  carrying  his  Hat  in  his 
Hand,  and  fomcrimes  rdling  it  in  a carelefs  Bravery  on  his  Left  Side. 
When  he  came  to  (or  rather  leaped  upon)  the  Scaffold,  (for  he  was  fo 
far  from  flagging  when  about  to  tread  that  tragical  Stage,  that  many  ob- 
ferved  how  Iprightfully  Ira  feemed  to  (kip  up  the  Steps  to  it,  as  if  he 
had  gone  to  dance  there,  rather  than  to  die  I Ins  grim  Executioner  pre- 
fented himfclf  to  him,  to  whom,  with  a chearful  Smile,  he  faid.  Welcome, 
konejl  Friend-,  and  defiring  to  fee  his  Ax,  he  took  it  into  his  Hands,  and 
kiffing  it,  with  a pretty  Glance ot  his  Eye  (which  was  a natural  Lovcli- 
nefs  in  him ) towards  the  Miniftcr,  he  faid.  This  will  do  the  Deed,  I war- 
rant it.  The  Scaffold  was  very  much  crowded  with  People,  yet,  as  well 
as  lie  could,  he  made  fome  T urns  to  and  fro  upon  it,  with  a Paper  (which 
he  had  taken  out  of  his  Pocket)  in  his  Hand,  wherein,  it  teems,  he  had 
prepared  fome  Heads  of  a Speech,  which  lie  intended  to  have  delivered; 
but  the  Sheriff'  and  Lieutenant  told  him,  if  he  (poke  any  Thing,  it  mull 
be  vciy  brief,  and  that  they  muft  not  fuller  him  to  fpeak  any  Thing  that 
was  feditious:  “Well,  Gentlemen  (faid  be),  your  Will  be  done;  but, 
“ Gad  be  praifed,  I never  yet  had  to  do  with  any  Thing  that  was  fedi- 
“ tious ! I would  fain  have  fpoktn  fomething  to  clearmyfelf  to  the  World, 
« according  to  the  Cuflom,  if  it  might  have  been : But  come.  Sir, 
« (fays  hr,  turning  to  the  Minijter)  let  you  and  1 (peak  to  him  that  will  give 
«*  us  Leave;”  and  fo  kneeling  down  together  In  a Corner  of  the  Stage, 
the  Miniftcr  prayed  with  him  a fhort  Time  ; which  done,  they  ftood  up 
a"ain:  Then  turning  himfelf  to  the  People,  and  putting  oft' his  Hat,  he 
told  them.  That  he  was  not  permitted  to  fpeak  a few  Words,  accord- 
ing to  his  Intention,  yet  he  doubted  not  but  what  he  would  have  faid 
would  come  to  their  Eyes,  though  it  muft  not  come  to  their  Ears ; “ But 
“ this  I defire  all  to  take  Notice  of,  [and  this  he  fptie  with  a double  Vehe- 
mer.ee)  that  I die  a faithful  SubjeiSiand  Servant  to  King  Charles  theSe- 
“ cond,  whom  I pray  God  10  blefs,  and  reft  ore  to  his  Rights;  and  had 
“ 1 Ten  Thoufand  ‘Vhoufand  Lives,  1 would  gladly  lay  them  all  down 
«*  thus  for  his  Service.”  Here  he  was  interrupted,  and  the  Sheriff  wifhed 
him  rather  to  confefs  what  he  knew  concerning  the  horrid  Plot  he  was 
condemned  for ; he  anfwered.  That  he  had  confeffed  all  that  he  knew 
concerning  any  Plot ; that  he  thought  they  knew  more  of  the  Plot  that 
condemned  him,  than  he  did,  but  he  heartily  forgave  them.  The  Mi- 
nifter  told  him,  it  was  well  done  to  forgive  and  pardon  thofe  that  perfecute 
us,  that  was  an  Adi  of  true  Chriftian  Love,  but,  at  his  Cafe  ftood.  Love 


was  not  enough  ; he  ought  to  deal  in  this  Bufinefs  ( upon  which  his  Life 
lay)  with  all  Candour  and  Sincerity,  not  concealing  any  Thing  of 
that  Nature,  as  was  charged  againil  him,  as  far  as  he  might  glorify  God, 
and  ferve  the  Publick  Good.  Upon  which,  lifting  110  his  Eyes  towards 
Heaven,  and  laying  his  Hand  upon  his  Brcafr,  “ Oh  ! Sir,  fays  be,  if 
“ there  had  been  any  fuch  ’I  hingmthis  Breaft,  would  L not  have  revealed 
“ it  before  this  Time  ? 1 proteft,  in  the  Sight  of  Almighty  God,  1 know 
“ no  more  of  any  luch  Dtfign,  butonly  whatl  have  often  acknowledged, 

“ that  it  was  motioned  to  ine  by  Hinfnaw,  (who,  I confidently  believe, 

“ is  in  their  Hands,)  and  di  bated  twice  or  thrice,  when  I was  with  him  ; 

“ but  I never  entertained  it  at  all,  and  at  the  laft  flatly  difownetl  it,  and 
“ told  him,  I would  have  nothing  to  do  in  it.  He  was  many  Times 
“ prefling  me  to  nominate  what  Perfons  I knew  I could  bring,  and  to  have 
“ their  Names;  but  let  them  (hew  any  fuch  Thing,  if  they  can  again  ft 
“ me  : But  I am  certain  he  is  in  their  Hands.”  Pauling  here  a little,  and 
fetching  a Turn  or  two  on  the  Scaffold,  being  very  hot,  (as  he  had  been 
all  that  Morning)  he  called  for  fome  Small-Beer,  which  he  had  given  Or- 
der to  be  ready,  and  was  brought  thither  in  a Stone  Bottle,  of  which 
he  drank  a little  once  or  twice.  Then  the  Miniftcr  went  to  him,  and 
minded  him,  that  fomething  might  be  expected  from  him,  as  to  his  Reli- 
gion, and  Difpofition  to  die:  To  which  (gathering  up  3n  extraordinary 
Rcfolution  in  his  Face)  he  replied,  “ I die  a Chriftian,  a trueChrifti  n, 
“ according  to  that  Faith  and  Religion,  which  was  profeffed  by  the 
“ Church  of  England,  in  rhe  Time  of  our  late  King,  ofblcffed  Memory. 
“ And  I praife  God,  1 am  fo  fitted  and  ready  to  die,  that  I am  confident, 

“ by  theMeritsof  Chrill  Jcfus,  that  my  Sins  are  pardoned,  and  my  Sal- 
“ vation  is  at  Hand."  Then  turning  about,  he  called  for  his  Waiftcoat 
and  Cap,  and  throwing  oft’  his  Doublet,  put  them  on,  whilft  his  Servants 
helped  to  put  up  his  Hair.  His  Waiftcoat  was  not  very  clean,  which 
he  took  Notice  of  to  his  Man  : But  'tis  no  great  Matter , faid  he,  if  the 
Heart  be  clean,  all's  well  enough.  Being  thus  prepared,  he  calls  for  the 
Block,  and  viewing  it,  (as  with  Delight)  laid  himfclf  down  upon  it,  to 
fee  how  it  would  lit,  and  was  fo  far  from  Unking  at  the  Sight  of  it,  that 
healmoft  played  with  it ; and  rifrng  quickly,  pulls  a little  Prayer-Book 
out  of  his  Pocket,  which  he  gave  to  the  Miniftcr,  willing  him  to  find 
that  particular  Prayer  which  was  proper  for  that  Occafion;  but  theCrowd 
being  great,  he  could  not  quickly  find  it,  fothat  he  kneeled  down  with 
the  Bouk  open  awhile  in  his  Hand,  as  if  he  had  read,  but  quickly  flint  it, 
and  prayed  with  great  Exprcffions  of  Fervency  by  himfclf.  When  he  had 
done,  the  Lieutenant  faid  fomething  to  him  (as  it  feems)  concern::  his 

Brother  Charles , that  had  wi  unified  a gain  ft  him  ; I know  not  what  the 
Lieutenant  faid,  (for  Im  Ip  .ike  low)  but  Mr.  Cera-.i  fpakealoud,  and  re- 
plied paflionately,  “ Oh  ! Chrift,  Sir ! i love  my  po  B other  with  all  my 
“ Heart ! He  is  but  a Youth,  and  was  terrified  ; I know  tvt  he  was  dealt 
“ with;  till  him,  1 love  him  as  well  as  ever  1 loved  him  111  my  Life: 
“ And  commend  me  to  my  Brother  Sir  Gilbert,  wh  fe  Rcieafe  I befeech 
“ you.  Sir,  toaflift;  there  being  no  more  Caufc,  that  I know  of,  for 
“ hi > Lmprifonmcnt,  than  only  that  he  was  found  in  the  lame  Bed  with 
“ me,  which,  fury,  is  no  capital  Crime.”  Having  faid  this,  betook  his 
Leayc  with  him,  and  the  Sheriff,  anti  all  he  knew  on  the  Srage;  and 
turning  about  once  more  to  the  People,  defired  them  to  pray  for  him;  him- 
j ' if  kneeling  down  with  the  Miniftcr,  laid  his  Head  in  Ins  Bofom,  and 
■ they  prayed  together  the  laft  Time-  After  this,  he  bid  them  all  farewcl 
again,  and.  befougbt  them  to  remember  they  had  a poor  Sovereign  abroad, 
who  deferved  to  be  remembered.  Then  forgiving  the  Executioner,  and 
fainting  the  Miniftcr  with  his  laft  Embrace  anJ  KilTs,  he  bowed  bimfelf 
to. the  Stroke  of  Death,  with  as  much  Chriftian  iVlceknefs  and  noble 
Courage  mixed  together,  as  1 believe  was  ever  f ben  in  any  that  bad  bled 
upon  that  Altar  : And  this  all  the  People,  that  were  Spectators,  did  feem  to 
underftand  and  acknowledge,  beholding  his  fatal  Blow  with  a univerfal 
Sadncfs  and  Silence;  whereas,  when  the  other  Gentleman  fell  quickly 
after,  upon  another  Score  of  Blood  and  Riot,  they  gave  a great  and  general 
Shout,  as  applauding  the  Jufticeof  the  Portugal's  Death  •;  but  pitying 
and  bewailing  the  untimely  Fall  of  fo  brave  and  magnanimous  a Spirit,  as 
did  (through  all  the  Clouds  of  Death)  Ihine  glorioufly  in  this  unfortunate 


His  S P E E C H. 


1 Gentlemen, 


‘ AS  this  Kind  of  Spedtacle  is  no  new  Entertainment  to  your  Eyes, 
c for  you  have  had  a late  Glut  of  fuch  Objects,  fo  is  it  no  ftrange 
1 Thing  to  me  to  be  made  fuch  a Spectacle ; for  I have  been  bred  upon 
1 the  Theatre  of  Death,  and  have  learned  that  Part  fo  well,  though,  I 
‘ confcfs,  a very  hard  one,  as  to  perforin  it  pretty  handfomely,  both  as 
‘ becomes  a Gentleman  and  a Chriftian. 

“ Only  I muft  defire  you  to  cxpcdl  no  fine  Prologue,  or  Speech,  from 
‘ me ; I never  ftudied  to  make  Orations : A very  unfit  Man  to  lay  Plots 
‘ againfta  State,  who  am  fcarce  able  to  lay  a few  Lines  of  plain  Englifn 
‘ together,  as  I ought ; but  though  I cannot  fpeak  happily,  I doubt  not 
‘ but  I (hall  die  happily. 

“ f confcfs  royfelf  a great  Sinner  ; Who  is  innocent  ? God  be  merciful 
6 to  me,  a miferable  Sinner.  I adore  the  Juflice  of  God  in  all  this  that 
‘ ‘s  come  upon  me:  I have  deferved  to  die  long fince,  and  bleffed  be  God, 
1 who  hath  given  me  fuch  Time  to  prepare ; but  for  this  Crime  I /land 
‘ condemned  for  To-day,  I do  proteft  mine  own  Innoccacy,  as  to  any 
* Confcnt  or  Engagement  to  ail  in  it. 

“ I hope  you  will  believe  me,  when  you  confider  upon  what  (lender 
c Proofs  and  Tcftimor.ies  I fuffer;  none  of  them  legal,  or  pofuive,  but 
‘ circumftantia!. 


“ For  my  Brother  Charles , alas,  poor  Youth  ! how  he 
upon!  But  I defire  all  my  Friends  to  think  honourably  of  him 


wrought 


f or  my  Brother  Sir  Gilbert,  this  Imagination  of  a Plot  is  faid  to  have 
been  hatched  in  France,  but  I fear  the  Neft  was  at  Whitehall. 

“ As  for  the  King,  fu  far  from  concurring  to  fuch  a Deed,  that  I am 
only  unfatisfied  in  this,  whether  I (hall  die  right  in  his  Favour,  be- 
caufe  fufpeclcd  of  any  Thing  fo  unworthy  of  him. 

* Don  Psetaleon  Sa,  Brother  to  the  Portugal  Ambaffidor,  who  was  convicted  Jidj  the  6th,  With  others  of  Murder,  (in  the  Kiw  Exchange. t by  a Jury  of  fix  Alien;,  ami  Ex 
Denizens,  was  brought  to  the  Scaffold,  and  executed  with  Mr.  Gerard. 

“ I fear 
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(369)  A P P E 

“ I fear  he  loft  his  Kingdom  by  fuch  Pra£Kces ; but  whether  he  would 
“ recover  them  fo,  is  a Queftion  : God  hath  better  Ways,  when  it  Dull 
“ be  good  in  his  Sight  to  plead  his  Caufe. 

“ 1 was  lately  in  France , but  on  mine  own  Score ; for  I have  ccm- 
“ manded  there,  and  probably  might  again. 

11  For  my  paft  Life,  it  hath  been  but  a troublefome  one,  but  now  I 
“ hope  I lhall  reft  ! Since  I was  any  thing,  I have  fei  ved  the  King,  as  I 
**  was  bound ; and  I wilh  all  that  did  fo  had  done  it  as  faithfully ; He 
“ was  condemned  for  a Tyrant,  but  God 

“ For  ray  Religion,  though  a Soldier,  I am  able  to  profefs  I am  a 
“ Chri Ilian  Soldier,  a true  Son  of  the  Church  of  England , as  conft’ituted 
**  under  Queen  Elizabeth,  King  'James,  and  King  Charles,  of  btefled 
“ Memory  : Her  DoQrine  and  Government  I embrace,  her  Truth  and 
“ Peace  1 pray  God  to  reftore. 

“ I humbly  give  Thanks  to  God  Almighty,  for  providing  me  the 
**  Comfort  of  a Minifter,  on  whofe  Fidelity  I might  repofc  my 
“ Soul. 

“ And  I pray  God  to  bleft  the  poor  faithful  Miniftcrs  of  this  Church, 
“ and  give  you  Hearts  to  efteem  them;  the  Want  whereof  is  no  fmali 
“ Caufe  of  our  Mifcry. 


N !>  I X.  (370) 

“ My  Days  have  been  few  and  evil,  yet,  God  be  blcfled,  in  all  the 
“ Vanities  and  Folly  of  Youth,  I have  been  far  from  Athcifm,  or  Con- 
“ tempt  of  God's  Worftiip ; I had  always  awful  lmprel&ons  of  God’s 
“ Honour  and  Service,  which  is  now  my  Comfort. 

“ And  now,  dear  Countrymen,  fare  you  well ! I pray  Goa  blefs  you 
“ all,  and  this  whole  Nation. 

“ Alas,  poor  England  ! When  will  thefe  black  Days  be  over  ? When 
“ will  there  be  Blood  enough  ? I wilh  mine  may  fill  up  the  Meafurc. — 
“ I forgive  all. 

“ Once  more,  fare  you  well ! Commend  me  to  all  my  Friends,  pray 
**  for  me. 

“ I pray  God  make  you  as  faithful  and  loyal  as  I have  lived,  and  as 
“ happy  as  1 lhall  be  by-arid-bye,  when  I am  dead. 

**  Come,  Lord  Jcfus ! come  quickly  ! 

“ Father  of  Mercies,  have  Mercy  on  me ! 

“ Saviour  of  the  Wojld,  five  my  Soul  1 

“ O Lamb  of  God,  that  takes  away  the  Sins  of  the  World,  hear  my 
u Prayers ! 

••  Into  thy  Hands,  O Lord,  I commend  my  Spirit ! 

Lord  Jcfus  I receive  my  Soul !“ 


NUMBER  VIII. 

The  Trials,  Behaviour,  and  Dying  Speeches  of  Col.  Ok ey.  Col.  Barkftead,  and  Miles  Corbet,  Efq. 

April,  1662*. 

[Publilhcd  by  their  Friends.] 


CO’onel  Obey,  Colonel  Barkfiend,  and  Miles  Corbet,  Efquire,  be- 
ing involved  in  one  and  the  fame  Danger,  did,  fince  the  King’s 
coming  in,  Ihip  themfelves  for  Holland,  after  many  great  Difficul- 
ties and  Hazards.  Two  of  them,  viz.  Co!.  Barkjlead,  and  Col.  Wry, 
after  a ftiort  Stay  in  Holftsnd,  travelled  up  higher  into  the  Country,  and 
tit  length  fettled  themfelves  at  a Town  called  Hana , in  High  Get  many, 
where,  by  their  good  Carriage  and  obliging  Convention,  they  obtained 
the  Favour  and  Privilege  to  be  enrolled  Free  Burghers  of  the  faid  Town. 
They  continued  there  for  many  Months,  in  good  Efteem  With  the  In- 
habitants, and  with  great  Endearment  of  Affections  to  each  other.  Some 
urgent  Occafions  inviting  Col.  Barkjlead  to  return  for  Holland,  Col.  Okey, 
out  of  mere  Kindncfs  and  Refpcct  to  his  Friend,  refolvcs  to  accompany 
him,  and  fo  both  of  them  took  their  firrt  Convenicnev  for  Holland-,  hav- 
ing before  received  Encouragement  to  undertake  the  Voyage,  from  a 
Friend,  whom  they  had  employed  to  folicit  the  States  General,  that  they 
might  abide  for  a ihort  Time  within  their  Jurifdiction,  unmoleftcd,  to 
which,  as  their  Friend  informed  them,  they  did  raoft  freely  and  willingly 
condefccnd.  Another  alfo  was  more  particularly  engaged  by  Col.  Okey, 
to  acquaint  Sir  George  Downing  (the  King’s  Refidcnt  now  in  Holland,) 
with  their  Intentions  of  coming  fpcedily  into  that  Country  in  cafe  they 
might,  for  a few  Days,  remain  there  in  Safety,  and  that  he  had  no  Or- 
d-.r  from  the  King  his  Mafter  to  feize  them  : Sir  George  did  afture  that 
Gentleman,  that  he  had  no  Order  from  the  King  to  apprehend  or  mold! 
them,  but  that  they  might  be  as  free  and  fafe  there  a3  himfclf.  Upon 
this  iaft  Encouragement  they  did  very  much  depend,  Col.  Okeyel pecially 
being  confident  that  Sir  George  Downing  had  a particular  Kindncfs  for 
him,  who  gave  him  his  firft  Bread  in  England.  This  generous  and  plain- 
hearted  Colonel  (who  took  a Meafurc  01  all  Men  by  himfclf)  did,  with- 
out the  lealt  Hefitation,  repofe  a great  deal  of  Truft  and  Confidence  in 
one  whom  he  had  been  instrumental  to  raife  from  the  Dull.  They  had 
not  been  long  in  Holland,  before  their  Occafions  called  them  to  Delft, 
whereof  the  forementioned  Knight  had  timely  Notice  by  one  of  his  Spies 
employed  for  that  Purpofe,  and  having  in  Readinefs  a Warrant  from  the 
States  General  for  the  feizing  of  them,  the  Knight,  and  his  ruffianly 
Crew,  without  the  lead  Senfe  of  Humanity  or  Honour,  having  certain 
Knowledge  of  their  Arrival  at  Delft,  did,  the  vervr  lame  Night,  pro- 
ceed upon  their  Defign,  and  took  them  at  their  Lodging,  together  with 
Mr.  Corbet,  who,  upon  Notice  had  that  they  were  in  Town,  went  only 
to  give  them  a Vifit,  and  it  being  late,  was ‘even  ready  to  take  his  Leave 
of  them.  When  they  were  all  three  thus  feized,  immediately  they  were 
hurried  to  Prifon,  and  by  the  Procurement  of  Sir  George  Dawning,  were 
moil  barbaroufiy  ufed,  having  Shackles  and  Fetters  put  upon  them,  and 
fo  caft  into  a nafty,  moift,  and  dark  Dungeon,  having  nothing  elfe  but  I 
the  damp  Earth  to  repofe  upon,  and  there  continued  alTNight,  til!  two  of  ■ 
the  Clock  the  next  Day,  in  a very  fad  Condition  ; but  afterwards,  being  i 
treated  a little  more  like  Men,  fome  of  the  States  came  to  them  into  the 
Prilon,  bringing  one  of  their  chief  Miniftcrs  with  them,  and  between 
examining  of  them,  and  difeourfing  with  them  concerning  the  Fait  for 
which  the)’  were  feized,  and  the  Caufe  in  which  they  were  formerly  en- 
gaged in  England,  wherein  Col.  Barkjlead  efpecially  gave  them  fuch  Sa- 
tisfaction, that  all  of  them,  and  particularly  the  Minifter,  when  they 
took  their  Leaves  of  them,  feemed  to  have  a better  Opinion  both  of  their 
Pcrfons  and  their  Caufe,  than  they  had  before ; and  did  withal  give  them 
Affurancc,  that  they  fhould  not  be  delivered  up,  to  be  fent  for  England, 
until  they  had  had  a more  publick  Hearing  of  what  they  could  fay  in  their 
own  Defence.  But  by  the  extreme  Oflicioufncfs  of  Sir  George  Downing, 
and  his  continued  Solicitations,  accompanied  (as  is  reported)  with  ftrange 
Menaces,  thefe  Perfons  were  foon  after,  (not  only  contrary  to  the  parti- 
cular Engagements  of  the  Lords  before-mentioned,  but  alfo  agr.inft  the 
very  Laws  of  Nations,  and  of  all  human  Society  and  Commerce,  yea, 
againft  their  own  former  Prafiicc,  in  the  Cafe  of  Ravi  Ike,  who  mur- 
dered the  King  of  France, ) by  Order  from  the  States  General,  at  two  of 
the  Clock  in  tne  Morning,  taken  out  of  Prifon,  and  being  manacled  with 
Wrift-Irons,  Chains,  and  Locks,  were  rhruft  into  a VcfTcl  lying  at 


Delft , and  from  thence  conveyed  into  one  of  the  King  of  England's  Fri- 
gates, provided  for  the  Purpofe,  and  fo  in  a few  Days  were  brought  for 
England.  When  they  arrived  at  th fTsxvet  of  London,  they  were  forthwith 
difpofed  of,  by  Order  of  the  Lieutenant,  to  their  feveral  Prifon-Lodgings, 
and  there  continued  until  the  Sixteenth  of  April,  1662,  upon  which 
Day  they  were  carried  up  by  Water  to  the  King's-Bench  Bar,  to  receive 
Judgment,  having  been  already,  by  iA ct  of  Parliament,  attainted  cf 
High-Treafon,  for  comparting  the  Death  of  the  late  King  Charles  the 
Firft.  After  a very  fhort  Difpute,  whether  the  Prifoners  at  the  Bar  were 
the  Pcrfons  named  in  the  forementioned  Act  of  Attainder,  yfia  or  no  ? 
Witneflcs  being  produced,  who  made  full  Proof  in  the  Affirmative,  and 
the  Prifoners  themfelves  confeffing  it,  the  Jury,  without  going  from  the 
Bar,  gave  in  their  Verdict,  that  they  were  the  Perfons  named  in  the  faid 
Act,  whereupon  Judgment  was  given  againft  them  accordingly.  After 
Sentence  was  given,  they  were  remanded  back  to  the  Towers 

Colonel  Bark  s t eaii’j  Behaviour, 

rT,H  E Morning  of  his  Execution  being  far  {pent  in  difeourfing  wiill  h>3 
Friends,  the  Sledge,  about  eight  of  site  Clock  came  into  the  Tower, 
which  making  a great  Noifc  upon  the  Stones,  he  ran  to  the  Window 
with  a fmiling  Countenance  to  view  them,  and  faid,  Oh!  our  Chariots 
are  stove  come!  A little  while  after  th'c  Sledge  came,  the  Gentleman  Fors- 
ter, or  fome  other  Officer  in  the  Tower,  came  to  acquaint  him  with  it, 

, defiring  him  to  prepare  for  his  Departure  ; to  which  he  rejoicingly  an- 
fwered.  That  blcfled  be  God,  it  was  not  then  to  do ; and  fo,  with  much 
Chearfulnefs,  he  committed  his  Wife  into  the  Hands  of  the  Lord  God 
Almighty,  refting  upon  his  Promifc,  That  he  will  be  a Father  to  the 
Fatherlefs,  and  a Hulband  to  the  Widow.  A little  before  his  Depar- 
ture, he  defired  his  Wife  to  button  on  his  Cloak,  which  accordingly  fhe 
did,  and  prefcntly  the  Gentleman-Jailor,  and  a File  of  Soldiers  came,  by 
the  Lieutenant’s  Urder,  and  received  him  ; at  which  Time  he  parted  with 
his  Wife  and  Relations,  as  hirofelf  profefled,  with  as  much  Joy  as  ever 
he  received  them.  Now  being  brought  by  the  Jailor  to  the  Lieutenant’s 
Door,  that  being  the  Place  appointed  for  the  Sledge  to  receive  them  - 
and  although  it  was  the  Place  and  Houfe  in  which  he  lived  in  Plenty  and 
Honour,  yet  he  had  fo  much  eftranged  himfclf  unto  it,  that  he  did  not  fo 
much  as  call  his  Eye  upon  it;  and  no  Wonder,  if  his  Trea fur-  were  in 
Heaven,  that  his  Heart  was  there  alfo.  He  was  appointed  the  firft  that 
ihould  enter  the  Sledge,  and  fo  to  be  drawn  the  foremoit  of  rhe  three 
through  the  City.  Having  thus  entered  the  Sledge,  he  fat  down,  and 
looking  about  him  with  a chearful  Countenance,  and  fp-aking  comfor- 
table Words  to  fuch  Friends  as  were  near  him,  after  a-while  the 
Sledges  were  ordered  to  be  drawn  away,  which  accordingly  was  perform- 
ed ; and  coming  down  the  Church-Hill , oppoGtc  to  his  Prifon,  foliar 
his  Palace),  his  Wife,  with  lome  other  Friends,  {boiling  at  the  Win- 
dow, took  her  Handkerchief  out  of  her  Pocket,  and  {hook  it  at  him. 
which  he  perceiving,  took  off  his  Hat,  and  feveral  Times  fhaking  it  over 
his  Head,  cried  out  with  an  afton  idling  Chearfulnefs,  To  Heaven , I, 
Heaven,  to  Heaven,  my  Love,  and  Itaveyou  in  the  Storm  ! Thus  pa  fling  along, 
he  came  to  the  Tower- Gate,  where  fome  reviled  him  in  Words  and  Car- 
riages, not  only  his  Enemies,  but  his  former  intimate  Friends,  which  he 
rather  fmiled  than  was  troubled  at.  Near  Holbein  there  cime  a voun<r 
Woman  to  him,  being  very  earned  to  fpcak  to  him,  which  the  (Officers 
permitted  ; all  that  lhe  told  him  (he  had  to  fay  to  him  was  this,  That 
whatfoever  he  did,  flic  begged  of  him  to  go  on  chearfully  In  fo  glorious 
a Caufe.  Several  fpakc  to  him  in  the  fame  Manner : And  though  he  met 
with  feme  Revilers  in  the  Way,  yet  the  Number  of  his  Friends,  and  of 
fuch  as  btefled  him,  and  the  reft  in  the  Name  of  the  Lord,  far  exceeded 
them.  As  he  paffed  along,  feveral  Times,  a Friend  that  accompanied 
him,  afkcd  him  how  he  did  ! Who  told  him.  He  was  never  better  in  all  his 
Life,  and  that  he  grew  ftrongcr  and  ft  ranker  every  Moment.  And  going 
up  Holism,  being  in  Difcourfc  with  the  lame  Friend,  he,  with  a fmiling 
Countenance,  told  him.  That  he  evidently  faw  Jefus  Chriil  coming  down 


* This  fhould  follow  the  Trials  and  Speeches  of  the  Regicides,  Vol.  II.  p.  aij. 
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the  Hill  to  receive  ami  embrace  him  ; and  that  this  Hour's  Difficulty,  that 
he  was  now  to  go  through,  was  not  to  be  mentioned  with  that  Glory  he 
was  to  enjoy.  When  he  came  near  the  Place  of  Execution,  the  Multi- 
tude of  People  encreafing,  they  could  not  bring  the  Sledge  near  the 
Gallows,  fo  the  Sheriff  ordered  that  he  fliould  be  brought  on  Foot, 
which  accordingly  was  performed  ; and  a Cart  Handing  ready  under 
the  Gallows,  he  chearfully  got  into  it ; before  which,  fomc  of  his  Friends 
took  their  Leave  of  him,  he  leaving  this  Word  of  Counfel  with  them. 
To  truft  in  that  God,  that  hath  promifed  never  to  leave  nor  forfakc  thofe 
that  truft  in  him. 

Being  entered  the  Cart,  the  Executioner  tied  his  Hands  with  black 
Ribbons,  taking  off  his  Pcrriwig,  and  putting  on  his  Cap.  The  Sheriff  told 
him,  that  he  would  permit  him  to  fay  any  thing  between  God  andhimfelf, 
but  nothing  in  Juftihcation  of  the  Acl : But  he  refufed  to  fay  any  thing 
"till  Col.  (Jkey  came,  which  was  Immediately  after. 

Several  reviled  him  at  the  Place  of  Execution ; among  the  reft,  the 

Lord , bidding  him  (in  a fcoffing  way  ) Good- buoy,  Barkftead,  Good- 

buoy  ! To  which,  with  a Smile,  he  returned  this  Anfwcr,  Sir , you  are  no 
Gentleman.,  to  triumph  over  a dying  Man. 

Another  Thing  obfervable  was,  that  a Courtier,  by  way  of  Dctifion, 
told  him,  O Barkftead!  you  have  got  the  Comforter f (meaning  a little 
Strong-water  Bottle  that  he  had  in  his  Hand  ) To  which  he  replied.  That, 
blcffed  be  God,  he  had  a better  Comforter  than  that,  or  elfc  he  fttould  not 
be  able  to  Hand  there  fo  chearfully  as  he  did. 

To  conclude,  all  his  Carriages  and  Adlions  were  exceeding  chearful, 

E through  thofe  Difficulties  he  met  with,  with  an  undaunted  Rcfo- 
i,  to  the  Admiration  and  Aftonilhmcnt  of  his  Enemies,  and  the  great 
Rejoicing  of  his  Friends,  who  had  before  eaxncftly  befought  the  Lord  to 
vouchfafc  his  comforting  and  affifting  Prefcncc  to  him. 

Colonel  John  Okey V Behaviour. 

r'vN  Wedntfday  the  16th  of  April,  1662,  being  the  Day  that  Col.  Bark- 
/lead.  Col.  Okey , and  Mr.  Corbet  had  Sentence  paffed  upon  them  at  the 
King’s-Bcnch  Bar,  after  which  a Friend  went  to  vifit  Col.  Okey , and  found 
him  in  a fwcct  and  blcffed  Frame  of  Spirit,  and  very  chearful,  not  in  the 
lcaft  under  any  Difcouragcment,  but  acquainted  the  faid  Friend,  that  they 
had  been  up  at  Wejlminjler , and  that  Sentence  was  given  againlt  them  ; 
and  declared  he  was  not  in  the  kail  difquieted  at  ir,  but  thankfully  owned 
the  Providence  of  God,  in  bringing  them  from  the  Place  where  they  were 
beyond  Sea,  to  their  prefent  Condition,  wherein  he  profeffed  himfelf  to 
be  much  fatisfied,  and  declared,  he  had  rather  lay  down  his  Life  here, 
than  to  have  been  buried  in  another  Nation  j and  exprefled  further,  T hat 
for  what  he  was  charged  withal  and  condemned,  he  had  not  the  lcaft 
Trouble  upon  his  Spirit.  He  alfo  told  this  Friend,  That  he  defired  to 
blt-fs  God  for  the  Prayers  of  the  Lord’s  People,  for  he  found  the  Benefit 
and  Advantage  of  them  in  this  Time  of  his  Trial : And  with  much 
Chearfulncfs  of  Spirit,  afterwards  he  did  blefs  the  Lord  for  his  Goodncfs 
to  him,  declaring  he  had  got  more  Benefit  and  Advantage  in  the  Time  of 
thefe  his  Troubles,  than  in  many  Years  before  ; and  one  Day  efpccially, 
ftnee  his  coming  into  the  Tower,  he  faid.  He  was  reading  fomc  Vcrfes  in 
ihc  xvith  Chapter  of  John,  and  the  Lord  did  fo  fet  home  upon  his  Spirit, 
ver.  26,  27,  efpecially  that  Word,  The  Father  himfelf  loveth  you,  that  he 
was  fo  much  refrefhed  in  his  Soul,  that  for  an  Hour  together  he  was,  as  it 
were,  ravifhed  with  the  Joy  of  the  Lord;  the  Sight  of  which  Was  much 
Comfort  to  hb  dear  Wife,  and  did  much  refrefh  and  cheer  her  Spirit. 

And  upon  Friday,  the  Day  before  his  Suffering,  fcveral  Friends  went 
unto  him  about  One  of  the  Clock,  and  were  with  him  fomc  Hours  ; he 
fcveral  Times  fpakc  to  them,  faying.  Well,  Friends,  I Jholl  now  get  to 
Heaven  before  you,  and jholl  go  out  of  a Jinful , evil  World,  into  that  Place  where 
1 jholl  fm  no  more,  nor  Jorrow  any  more  ; 1 blefs  the  Lord,  he  is  good  to  me  in 
all  his  Difpenfations,  and  I could  not  have  been  without  any  of  thefe  Ajfliflions. 
Then  he  mentioned  divers  choice  Places  of  Scripture,  as  2 Cor.  iv.  8,  q, 
and  the  17  th  Vcrfc,  explaining  the  Words  to  fwcct  Advantage:  As  for  Af- 
flictions, faid  he,  they  are  but  flight  and  momentary , and  that  they  work  to 
Glory,  yea,  an  exceeding,  yen,' a far  more  exceeding  and  eternal  Weight  of 
Glory  : And  much  ftrengthening  himfelf  with  the  Promifcs  of  God,  Ija. 
xliii.  1,2.  upon  which  Scripture  he  did  thusdcfcant:  Though  Jacob  was 
but  a Worm , and  fo  trodden  upon  by  every  one,  yet  the  Lord  would  be  with  him, 
and  Jo  with  all  bis  Saints  and  People  in  their  Suffering!.  He  inilfted  alfo  upon 
that  Scripture,  Heb.  xiii.  5,  6.  together  with  manv  others,  which  were 
proper  to  his  Condition,  and  the  Lord  was  pleaied  to  make  every  one  of 
them  a ftrengthening  Cordial  to  him. 

The  Dav  of  Execution,  feveral  Friends  went  to  Col.  Obey,  by  Six  of 
the  Clock  ”in  the  Morning,  where  they  found  him  ready  dreffed,  and  with 
a fwcct,  chearful.Spirit  bid  them  welcome.  They  a Iked  him  how  be  did  j 
he  faid.  Never  better  in  his  Life,  and  had  found  the  Benefit  of  Prayers, 
and  it  had  been  a fweet  Night  unto  him,  being  fweetly  refrefhed,  which 
alfo  did  much  appear  by  his  chearful  and  frefh  Countenance  ; for  it  was 
obferved,  that  he  never  looked  better  in  all  his  Days.  He  declared  he  had 
much  Quietnels  in  his  Spirit ; and  faid.  As  for  the  Lofs  of  his  Eftatc,  it 
did  not  in  the  leaft  trouble  him : Then  a Friend  hinted  to  him,  the  part- 
ing with  his  Wife  and  Relations ; he  anfwercd.  She  had  been  a very  ten- 
der Wife  to  him,  and  had  exprefled  her  abundant  Love  and  Tcndernefs  in 
this  his  Diftrefs  ; but  he  was  not  in  the  leaft  troubled  at  their  parting,  be- 
ing affured  the  Lord  would  be  better  to  her  than  he  could  be  5 and  alfo  faid, 
that  though  his  Wife  had  loft  much  fince  ftie  knew  him,  as  to  outwards. 


NDIX.  (372) 

I yet  (he  had  gained  much,  as  to  the  better  Concernments,  (For  Fo  his  Wife 

(had  declared  unto  him)  which  doubtlefs,  well  conlideied,  will  ouc-weigh 
all  other  Loffes.  Some  of  thefe  Friends  fpent  fome  Time  in  Prayer  with 
, him  ; alfo  the  Colonel  himfelf  wenr  to  Prayer,  and  the  Lord  appeared  very 
j much  in  carrying  forth  his  Spirit  to  own  his  Hand,  and  to  fee  his  Good’- 
nefs  in  all  his  iJifpenfations,  and  to  implore  further  Affiftance:  And  be- 
tween the  Times  of  Prayer,  they  had  much  Fweet  Conference  with  him, 
in  all  which  he  manifefted  a very  gracious  ar.d  holy  Frame  of  Spirit,  and 
often  declared,  with  great  Chearfulncfs,  that  he  was  ready  to  be  offered  up. 
He  was  heard  often  to  alk,  Whether  his  Chariot  was  yet  ccrec,  or  no  r A nJ 
fotne  Friends  told  him,  Well,  now  the  Tcmt  draws  nigh-,  who  anfwercd,  lam 
ready , lom  rtady.  Then  came  the  Order  for  his  going  to  the  Sledge ; upon 
which  he  went  with  all  Chearfulnefs,  and  fo  wentforward  with  undaunted 
Courage,  to  meet  Death  in  the  Face,  like  aCUnftian  Soldier  indeed  ; who, 
through  the  Lord's  Affiftance,  prefently  obtained  more  than  aConqueft 
overall  his  Enemies. 

As  he  was  in  the  Sledge,  and  drew  near  to  the  Place  of  Execution,  a 
Friend  came  to  him,  and  faid.  Sir,  / have  a great  Deflre  to  know  how  it 
is  with  you,  and  how  the  Lord  is  pleafrd  to  manife/i  himfelf  unto  you,  ir.  tbr 
Condition  you  are  now  in.  The  Colonel  replied.  Friend,  I thank  you,  l 
blefs  tfre  Lord  I have  great  Caufe  to  prai/e  and  magnify  hit  great  and  gloritut 
Flame,  for  his  unfptaiallc  Gscdneft  towards  me,  ej'prcially  in  this  prejhit  Dif- 
penfaticn  ; for  1 can  truly  fay,  and  that  by  Experience,  that  the  Gosdnefs  of 
the  Lord  endures  for  ever  ; and  praifed  be  God  for  this  prefent  Trial ! The 
fame  Friend  further  replied,  and  faid,  1 pray.  Sir , An  you  not  at  all  detec- 
tedin  your  Spirits  ? Are  you  not  cajl  down  in  your  Mind  ? Have  you  net. hard 
Thoughts  of  God  for  this  his  Jlrange  Providence  towards  you?  The  Colonel 
replied.  Friend,  I jball  endeavour  to fatisfy  you  as  well  as  l can  in  this  Mat- 
ter ; and  1 let  you  know,  that  1 have  not  the  leaf  Trouble  upon  my  Heart,  nor 
I the  lee/l  Bu> den  upon  my  Spirit,  upon  the  Account  of  my  Sufferings ; neitb/t 
have  I any  hard 'Thoughts  of  God,  but,  an  the  contrary,  canjpeak  to  the  Praife 
1 of  bis  Grace,  that  his  Goodnefs  hath  carried  me  forth  above  the  Fear  of  alt 
thefe  Things.  And , my  Friend,  let  me  tell  you  further,  that  I have  had  mre 
' Experience  of  God , and  more  Acquaintance  with  God , within  thefe  three  or 
| four  Days,  than  ever  1 had  in  all  my  Life ; and  at  this  prefent,  J am  fo  far 
1 from  being  dejected,  tr  caff  down  in  my  Spirits,  as  that  1 am  fo  much  elevated 
j and  lifted  up  in  my  Soul,  that  / am  not  able  to  tell  you  how  it  is  with  me. 

And  when  he  was  ready  to  rife  out  of  the  Sledge,  another  Friend  came 
| to  him,  and  afked  him  how  he  did  r To  whom  hcanfwercd,  l blefs  the  Lord \ 
j / am  very  will,  and  do  no  more  value  what  l am  now  going  about,  than  tbit 
I Straw : (taking  up  a piece  of  Straw  in  his  Hand.)  / Five,  fays  he,  made 
many  a Charge  ir.  my  Time,  but  new  I have  but  one  Charge  mare  to  make,  and 
j then  1 jball  be  at  rejl. 

I Mr.  Corse  tV  Account  of  the  Proceedings  again ft  him  at  Weftminftcr. 

crHurfday,  April  17,  fome  of  his  near  Relations  and  Friends  came  to  vi- 
fit him,  and  having  heard  fome  malicious  Reports  to  his  Prejudice,  as 
that  he  had  denied  his  Name,  and  not  owned  himfelf  to  be  the  Pcrfon  that 
was  mentioned  in  the  A£t,  when  he  was  at  Wejlminjler,  at  the  King's- Bench 
Bar;  earneftly  defired  him  to  let  them  know  the  Truth  of  Things  from 
his  own  Mouth  : To  which  he  readily  anfwercd.  That  he  was  much  mif- 
underftood,  and  wrongfully  reprefented,  if  any  faid  fo  of  him  : And  more- 
over faid.  That,  he  bleffed  God,  he  was  neither  afhamed  of  his  Name,  nor 
of  his  Caufe,  nor  of  his  Mailer,  and  hoped  never  ihoulJ  ; and  then  related 
as  followed). 


That  his  Brethren,  Col.  Barkjiead,  Col.  Okey,  and  himfelf,  being 
brought  before  their  Judges,  were  there  called  all  by  their  Names,  to 
which  they  made  Anfwcr,  and,  as  they  wore  bid,  held  up  their  Hands. 
Then  the  Queftion  being  put.  What  they  had  to  fay  for  themfelves  con- 
cerning the  Fail  which  they  Hood  there  arraigned  for,  and  which  they 
were  charged  with  in  the  Acl  of  Parliament,  at  that  Time  read  before 
them  ? Mr.  Corbet  anfwercd.  He  did  not  take  himfelf  to  be  the  Perfon  named 
in  the  faid  Ail,  for  that  he  did  never  malicioufly,  wickedly,  and  rraitor- 
oufly  imagine,  contrive,  or  endeavour  to  murder  the  late  King,  as  was 
there  charged  upon  him  in  the  faid  A&,  and  therefore  defired  them  to 
prove  it.  What!  (faid  fomc  on  the  Bench)  will  you  deny  your  Names 
now  ? Did  you  not  anfwer  to,  and  hold  up  your  Hands  at  thofe  Names  f 
To  which  Col.  Okey  made  anfwer  (not  underftanding  Mr.  Corbet’s  Drift, 
which  was  to  have  a Proof  made,  that  they  were  Guilty,  in  Manner  and 
form  as  the  Ail  exprefferh  it).  He  would  never  deny  his  Name  for  the 
Matter  : No  more  will  l,  faith  Mr.  Corbel , neither  do  / ; but  may  there  not 
be  more  Men  of  my  Name,  faith  Mr.  Corbet,  that  perhaps  may  have  been  guilty 
of  Ala/ice  again//  the  King  ? though  for  my  su  n Pan  / never  was.  Then 
Col.  Okey  began  to  perceive  his  Miftakc,  and  Col.  Barkjiead  alfo : who 
being  thus  rectified,  Mr.  Corbet  proceeded,  and  told  the  Judge,  It  was  true 
they  were  called  by  their  right  Names,  and  d d accordingly  own  them  I 
let,  laith  he,  it  doto  not  judicially  appear  to  this  Court , that  we  are  the  Per- 
fons  meant  in  the  Act  (putting  an  Emphafis  on  the  word  judicially ).  No. 
iaithone,  the  Parliament  bath  adjudged  it,  and  you  are  the  Men-,  ret  bow- 
ever,  laid  fomc,  let  a Jury  be  empannellcd : And  then  the  Attorney-Ge- 
neral laying,  that  he  was  ready  fora  Trial,  a Jury  was  called,  aVainfl 
which  no  Exceptions  being  made.  Evidences  were  taken,  and  they* 
found  Guilty  (a).  The  Judge  then  afked  again.  What  they  had 
”0W.  to.  ,fay>  "'hy  Sentence  fttould  not  pafs  f Mr.  Corbet  replied. 
He  humbly  conceived  the  Proceedings  of  the  Court  were  not  regular, 
nor  agreeable  10  former  Precedents ; for  according  to  Law,  tncre  ou»ht 


(a)  The  King  ogainfl  Okey,  Barkftead  and  Corbet, 

They  having  been  attainted  by  Aft  of  Parliament,  fur  the  Murder  of  King  Charles  the  Pirft,  being  three  of  his  Judges,  which  fate  in  the  Hich  Court  or 
called  it,  and  having  eicapcd,  and  being  retaken  and  brought  to  the  Bar,  and  demanded  whether  they  were  the  fame  Pcrfons  in  the  Aft  mentioned  > They  faid,  thw  were  oV 
the  famcNr.mej^liutjhcre  might  be „ Sir'/^W  I!M  £““hey,  Court  ought  not  to  proceed  again  ft  them,  without  having  I Re^ 

~~ " -“•••  " ‘ ■"  "|  * * ’ ■’as  (made)  a Record  of  thin  Court,  and  produced  { 


cord  of  their  Attainder  here  in  Court, 


and  thereupon  the  Record  of  the  A«  of  their  Attainder  being  removed  by  a Certiorari  in  ta.Chaueer,,  amt  thence  fen:  hither  by  a was  read  unto  them-  whr.runon 

they  pleaded,  Fbat  they  were  not  the  fame  Perfon**  and  Ilfuc  was  taken  thereon,  and  a Jury  returned  immediately  to  try  it,  which  was  done,  and  *hcv  were  not 
,0  challenge  peremptorily ; for  they  are  not  now  to  but  (only)  of  the  Identity  of  Pcrfons.  and  the  jury  found  them  the  fame  Pcrfons ; and  C™ 

Sentence  of  Execution  was  immediately  given,  and  three  or  four  Days  alterward  they  were  executed  at  7, bunt.  Lcvin-s  Reports,  Vol.  1.  p.  61.  thereupon 


JC/wg’»  Reports,  p.  1 


a • , > Tllft  in  Eafter  Term,  14  Car.  11.  John  Barkfleai,  foba.Okey,  auJ  Miles  Corbet,  three  of  thofe  Pcrfons  who  nrefnmed  to  !n,W  tfc- 

Ute  King  to  Death;  were  apprehended,  they _ then  bring  ouUavyed  upon  the  former  Indictment  ; and  they  were  brought  to  the  lung',. Bench  Bar,  a nd? demoded  fcvSallr 
Vv  hat  they  could  fiy,  why  EsecuUou  Ihould  not  be  awarded  aga.nft  them  (alter  the  Indiament  was  firft  read  to  them)?  And  they  pleaded,  they  werenS. tS  jwrfl’ 
tons;  and  thereupon,  the  fame  Day,  a Jury  was  prefently  returned,  the  Court  tilting,  and  they  found  they  were  the  lame  Pcrfons,  and  1b  Execution  awarded  which  ™ 
after  done  accordingly.  * ■* 

Note,  So  it  the  Report  in  the  lianujeript,  but  the  Record  it  of  an  Attainder  by  AT  of  Parliament ; bat  ti.tr e might  bean  Outlawry  alfo, 

4 firft 
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firft  to  be  an  Indictment,  nn  Information,  and  Sort  Faria;,  fas  was  in  aimed  it,  and  did  believe  was  mien  Jed  by  tb*  late  King,  at  leaf)  afrer 
the  Calc  of  Sir  Waiter  Raleigh)  all  which  were  prc-rcquilite  to  an  Ilfuc  in  lome  time)  did  gtcatly  induce  him  to  look  into,  and  fully  inform  himfelf 
Law,  as  their  Lordfhips  well  knew  lb  that  here  was  a Conclirfion  with-  about  the  Matter  of  the  Charge  againft  the  laid  late  Ktnix. 
out  Prcmiitcs : Yet  if  it  fhould  pleafe  the  Judges  to  over-rule  it,  he  was  4.  That  upon  mature  and  long  Debates  ol  Parliamcnr,  and  fuch  as 
contented  (carrying  himfelf  with  much  Reverence  and  PvcI'peCl  unto  the  were  authorized  to  l'earch  into  the  Charge  uforefa'd,  he  found  things  full/ 
Court).  To  which  cither  the  Attorney- General,  or  Tome  other,  replied,  proved;  and  moreover  faid,  That  the  Mahers  objefted  were  of  a very 
That  Mr.  Cerbtt  faid  Truth,  as  to  ordinary  Proceedings,  but  here  it  Was  unufuai  and  high  Nature;  but  that  which  principally  fwayed  him  to  do 
extraordinary,  viz.  by  Aft  of  Parliament  in  a Bill  of  Attainder ; and  then  what  he  did,  was  the  Blood  of  Inland,  and  the  levying  War  againft  the 
cited  a Book  Calc  of  one  Stafford,  who  was  thus  proceeded  againft,  (en-  Parliament,  who  were  thereupon  forced  Tor  their  own  Defence  and 
fenced  and  executed  in  Henry  the  Vllth’s  Time.  To  which  Mr.  Corbet  the  Safety  of  the  People  (by  whom  they  were  trailed,  and  whom  they  did 
replied  again,  he  had  nothing  to  fav  to  that,  but  what  the  Authority  of  reprefent),  to  take  up  Arms*  and  fo  againft  their  Wills  to  maintain  a inoft 
the  Nation  had  made  L2W,  die  muft  fubmit  to ; and  did  acknowledge^  as  coflly,  dangerous,  and  unnatural  War. 

Things  flood,  they  did  proceed  according  to  the  Rules  given  them,  and  5.’  That  though  he  was  now  fully  f.ttisfitd  in  his  own  Mind  of  the 
in  that  refpedl  did  what  was  juft,  according  to  rhe  prelent  Law.  But  did  Lawfulnefs  of  the  Fad,  as  well  as  of  the  Power  by  which  it  was  dune, 
you  not  conf.fi tire  Fail,  faith  one,  by  your  own  Flight?  I:  being  a known  and  that  itywas  his  Duty  no  longer  to  ftand  out,  but  to  join  with  his 
Maxim,  J$jii  fugam  fiat  fotetur  f acinus.  To  which  Col.  Barkfltad  Brethren  as  an  Actor  in  it,  or  elfe  he  might  become  guilty  of  Unfaithful- 
anfwer’d,  1 hat  he,  for  his  Part,  fled  for  fear  of  an  Arrcft,  threaten'd  nefs  to  the  Caufc  of  God  and  his  Country ; yet  fuch  was  his  bale  and 
againft  him  for  Twenty  Thoufand  Pounds  for  pretended  falfe  Imprifon-  timorous  Spirit,  that  he  kept  back  and  would  not  appear  in  it;  the  rather, 
ment.  Mr.  Corbet  faid,  That  he,  for  his  Part,  did  nor  fly  for  Twelve  becxufc  he  was  much  fet  upon  by  his  Nephew,  Sir  Thomas  Corbet  (who 
Years  together  after  the  Faft  done,  and  that  any  body  who  had  a Mind  to  then  lived  in  the  Houfe  with  him)  not  to  meddle  at  all,  or  have  any  hand 
it,  might  calilv  have  feized  him,  it  being  well  known  where  he  was  all  in  it.  Now  this  Sir  Thomas  Corbet  having  a very  confiderablc  Eftate,  to 
that  tune ; and  when  he  did  fly,  it  was  not  prohibited,  nor  any  way  uu-  which  himfelf  was  next  Heir,  and  which  (in  cafe  he  fliould  go  crofs  to 
lawful,  as  conceived,  for  himfelf,  or  others,  (bio  do;  arid  now  that  he  his  Mind  in  this  Bufincfs)  he  had  Power  (by  cutting  off  the  Entail)  t» 
was  return'd  again,  he  knew  not  that  he  was  an  out-law’d  Perfon,  and,  if  give  away  from  him  and  his  Children,  he  was  loath  to  difpleafc  ; for  he 
Occafion  had  been,  could  have  been  ready  to  have  traverfed  any  Suit  law  appaiciitiv  which  way  his  faid  Nephew  was  bent.  Yet, 
commenced  againft  him.  And  as  lor  what  he  had  done  in  this  Bufmefs,  6.  Notwithftauding  this,  Coiifciencc  wrought  much  with  him,  and 
that  there  he  flood  accufcd  for*  he  faid,  he  was  engaged  in  it  by  the  thrn  would  not  fuller  him  (he  faid)  to  be  quiet  Night  nor  Day ; for  while,  uti 
Supreme  Publick  Authority  of  the  Nation,  the  Lawfulnefs  of  which  the  one  hand,  theft  carnal  Fears  and  difturb-d  Thoughts.pulled  him  from 
Authority,  he  laid,  at  that  Time,  was  every  where  acknowledged  and  re-  his  Duty  (fo  he  called  it),  yet,  on  the  other  hand,  it  pleafed  God  more 
puted  fo  to  be ; and  had  he  not  this  to  plead  for  himfelf,  he  mould  then  llrongly  to  draw  him  to  it,  by  often  bringing  and  letting  home  upon  his 

have  thoughr,  that  what  was  done  by  himfelf  and  others,  had  been  very  Heart  that  Scripture  in  Rev.  xxi.  3.  Tbc  Fearful  and  Unbelieving full 

wicked  and  abominable  : But  the  Authority  being,  fmee  that  Time,  hove  their  Part  in  the  Lake  that  burneth  with  Fire  and  Brimjhne.  This 
changed,  and  new  Laws  made,  by  which,  both  the  raft,  and  the  Power  Text  did  fo  work  and  work  in  his  Mind,  and  fo  powerfully  prevail  with 
itfcll  too,  by  vertue  of  which  it  was  done,  are  both  faid  to  have  been  in-  him,  that  though  he  had  deferred  to  appear  at  the  High  Court  of  Jufticc 
valid,  (though  the  Law-makers,  at  that  Time,  did  not  think  fo,)  he  had  till  the  very  laft  Day  of  the  Trial,  yet  then  he  durft  (lay  no  longer,  but 
nothing  further  to  add.  made  hafte  to  come  in  and  fit  among  them,  come  what  would  of  it  in  this 

This  is  a true  Relation  of  this  Matter,  as  near  as  poflibly  can  be,  taken  World,  left  the  aforefaid  Punilbment  of  the  Fearful  fhould  hereafter  for 
from  his  own  Mouth ; if  any  Miftake  be  in  a Word  ignorantly  related,  ever  befal  him.  And  what  he  now  did  (he  faid)  he  did  it  with  a free  and 
or  Sentence  mifplaccd,  the  Reader  is  defired  to  pardon  it.  refolvcd  Mind,  and  he  bluffed  God  that  had  conquered  his  cowardly 

This  Mr.  Corbet  having  been  heretofore  bred  at  Lincoln  s-Imt,  and  known  Spirit,  and  enabled  him  at  laft  (though  late)  to  come  in  and  do  his  Parr, 
to  be  a good  Lawyer,  and  late  Lord  Chief  Baron  in  Ireland,  and  alfo  and  in  fomc  mcafure  to  prove  himfelf  faithful  and  obedient  to  God's  as 
much  acquainted,  bv  long  Experience,  with  Affairs  of  State,  as  having  well,  as  the  Nation’s  Call  herein.  And  further  faid,  that  upon  the 
been  a Member  in  all  the  Parliaments  that  have  fat  fince  the  Beginning  of  Grounds  before  alledged,  if  ail  that  hath  been  done  were  to  be  afted  ovcA 
the  late  King’s  Reign ; and  being  alfo  further  known  to  have  been  an  again,  he  would  do  as  he  had  done,  and  would  not  abate  an  Inch  of  it ; 
ancient  and  long-experienced,  found  Chriftian,  a Man  of  a very  tender  which  Words  he  fpake  with  great  Subernds  ami  Settlcdncfs  of  Mind  but 
Confcience,  and  of  an  holy  Life  and  Convetikiion,  and  that  as  well  in  the  very  Day  before  his  Execution. 

his  greateft  Profperhy,  as  in  his  Adverfity ; it  was  the  cameft  Dcfirc  of  Laftly,  As  to  the  whole  Bulincfs,  he  faid  he  could  and  did  appeal  to 
many,  even  of  all  Parties  that  knew  him,  fully  and  clearly  to  underftand  God,  the  righteous  Judge  of  all  things,  that  what  he  did  (as  far  as  he 
from  his  own  Mouth  (efpecially  now  in  this  Time  of  his  Affliftion)  what  could  difeern  himfelf)  was  not  out  of  any  ill  Spirit  towards  the  late  King’s 
inward  Peace,  Quiet,  and  Satisfaftion  he  had  in  his  own  Confcience,  Perfon,  nor  out  of  any  the  leaft  Malice  or  Difaffcftion  to  him,  nor  yet  out 
touching  that  Act  which  he  was  condemned,  and  very  Ihortly  to  die  for,  of  any  unworthy  End  or  Dclign  of  his  own ; for  as  to  the  faid  King’s 
and  which  pafled  under  fo  many  dreadful  Names,  of  the  moft  horrid.  Lands  or  Goods,  or  other  publick  Title,  he  never  defired  nor  endea- 
heinous,  wicked,  and  unwarrantable  Aft  that  was  ever  done,  of  the  vileft  voured  to  get  any  of  them,  but  always  by  good  Providence  kept  himfelf 
Murder,  moft  execrable  Regicide,  deteftable  and  bloody  Crime,  that  Men  free,  that  neither  himfelf,  nor  any  of  his  might  grow  rich,  or  make  the 
ever  were  guilty  of,  and  like  unto  which  none  hath  been  faid  to  have  been  leaft  Advantage  that  way.  And  as  for  that  necdtWy  and  publick  Aft  of 
ever  perpetrated  in  this  World  before,  except  the  putting  of  Chrift  himfelf  Jufticc  (as  he  called  it ),  he  did  never  repent  at  all  that  he  had  a hand  in 
to  death.  it,  nor,  after  all  the  Searchings  of  Heart  about  it,  did  fee  Caufc  fo  to  do. 

His  Anfwer  to  this  Queftion  was  the  more  defired,  bccaufe  he  being  when  at  any  time  he  had  the  moft  ferious  and  calm  Rcfleftions  upon  it ; 
taken  for  fo  good  a Chriftian,  and  fo  able  and  experienced  a Lawyer  and  though  he  did  confefs,  as  to  the  Circumftanccs  of  that  Aft  (rhe  Subftance 
Statclmaii,  as  is  before  deferibed,  his  Opinion  therein  would  be  the  more  whereof  he  faid  he  muft  alwavs  own),  he  had  been  compared  about  with 
confiderablc,  and  his  Words  be  of  the  greater  Weight,  which  fide  foever  many  finful  Weaknelfes  and  Infirmities  in  the  managing  of  it,  as  lie  Had 
they  fliould  fall,  whether  to  the  Jollification  or  the  Condemnation  of  the  before  in  part  hinted,  which  he  hoped  and  believed  were  all  waflied  away 
Fa  ft.  in  the  Blood  of  Chrift. 

Now  to  this  Queftion  (which  he  faid  he  had  long  before  examined 
thoroughly,  and  very  welldigefled),  he  faid  he  would  make  this  true,  faith-  Mr.  Corbet'i  Behaviour. 

ful,  and  ingenuous  Anfwer,  and  hoped  he  fhould  ftand  to  it,  and  maintain 

it  to  his  Uft  Breath.  And  although  he  did  find  (he  faid)  fomc  near  Rcla-  Q N the  Day  of  his  Execution,  when  he  was  finifliinghis  Prayer,  there 
tions  were  not  of  his  mind  in  it,  yet  for  his  own  part  he  remained  ftcady  was  a noife  at  the  Door,  occalioned  by  fome  that  bailed  to  come  in 

and  unmoveable  therein ; and  before  fcveral  WitnefTcs  (which  he  had  now  (not  knowing  what  he  was  about),  to  tell  him  that  he  muft  prepare  for  the 
left  furviving)  that  heard  him,  declared  as  followcth : Sledge,  but  that  he  fliouid  he  called  for  the  laft  of  the  three. 

j.  He  faid.  When  he  was  named  and  appointed  by  the  Parliament  to  be  In  the  mean  while  he  fitted  himfelf  for  his  Journey ; and  firft  bethought 
one  of  the  Judges,  he  was  notprefent  in  the  Houfe,  nor  did  he  at  any  time  himfelf  of  his  Cap,  faying,  Muf  I not  cany  a Cap  tt  the  GalLwt  ? and*  fo 
give  his  own  pcrfonal  Content  thereto,  or  Approbation  of  it,  but  rather  looked  out  the  heft  he  had.  Italy  (faid  he)  I had eibnoji  forget  it ; but  it 
fullv  refolvcd  never  to  engage  in  that  Bufineis.  may  be  will  exeufd,  for  I have  not  Ren  uftd  to tie fe  things. 

%.  When  the  Bill  came  into  the  Houfe,  he  fpake  againft  it,  and  gave  Then  he  took  his  Bible  (which  lie  ptomifed  to  fend  back  and  give  to 
his  Reafims ; nor  could  he  be  drawn  by  any  Arguments  to  appear  in  the  his  Keeper  when  he  fliould  have  done  with  it)  and  put  it  into  his  Pocket, 
High  Court  of  Jufticc,  or  allow  of  their 'Proceedings.  to  carry  with  him  as  his  heft  and  fureft  Friend  and  Companion  both  in  the 

Yet,  3.  The  State  of  Affairs  being  as  then  they  were,  end  the  Confc-  Sledge  arid  at  the  Gallows.  Next,  he  put  a little  Bottle  of  Cordial  into 
quence  on  both  (ides  (cirherof  owning,  or  not  owning  and  joining  in  that  his  Pocket  for  his  life  by  the  Way,  if  Occafion  fhould  be  ; But  I hope 
Aft),  bein'1  with  much  Prayer  and  Confideration  well  weighed  by  him,  (faith  he)  I Jhall  find  a better  Cordial,  elfe  I know  I /hall  faint,  for  all  this. 
he  at  laft  came  to  a fixed  Settlement  in  his  Mind  about  thefe  enfuing  Parti-  This  done,  and  his  clean  Linnen  got  on,  via.  Band  and  Cufff,  with  his 
culars.  Cloak  clean  brufhed  arid  fitted  about  him,  and  alfo  a new  Pair  of  Gloves 

1.  That  the  fupremc  Authority  of  the  Nation,  as  then  it  ftood  (notwilh-  put  on,  which  his  Wife  had  provided  for  him,  and  which  he  called  his 

{landing  the  alterations  made  in  it)  being  generally  accepted  and  fubmitted  Wedding  Gloves,  he  was  nowin  Read  inefs  whenever  he  fliould  be  fen:  for; 
to  at  home,  and  owned  by  foreign  States  abroad,  without  any  Queftion  which  a Friend  taking  notice  of,  put  him  in  mind  of  a Speech  which  fell 
made  of  it  from  the  Body  and  Bulk  of  the  People  (though  here  and  there  from  him  the  Night  before,  faying.  Sir,  you  faid  Eft  Night,  the  Btide- 
fomc  fcrupled  it,  whofe  Tntereft  lav  contrary),  was  lawful  and  fufficient  to  groom  was  ready,  and  the  Marriage-Supper  was  ready,  and  the  Rohes  and. 
warrant  all  that  was  or  fhould  be  done  in  reference  to  the  late  King.  Crown  were  ready,  but  that  you  were  not  ready ; methinks  you  are  ready 

2.  That  the  folcmn  Appeals  made  to  God  on  both  fidcs,  both  by  the  now ! and  a very  trim  and  hand  Torn?  Bride ! To  which  he  fmilingly  replied. 

King  on  his  fide,  and  by  the  Parliament  on  their  fide,  all  the  time  of  the  Amlfo?  The  Lord  make  me  fo;  bleffed  be  God.  I can  fay  I am  willing  to  it. 
War,  and  anfwcred  fo  diftinftly  and  fully  from  Heaven,  on  behalf  of  the  as  I have  good  Realbn,  for  I am  furc  'tis  the  bell  Bridegroom  that  ever  was 
Parliament  (as  ail  Men  thrn  formed  to  judge)  did  further  confirm  him  in  that  I am  going  to.  And  you  need  not  be  afliamed- to  go,  faith  his 
the  Warrantablenefs  of  their  Undertakings,  and  Rightcoufhefs  of  the  Friend,  conlidering  what  Garments  you  are  cloathed  with,  and  how  you 
whole  Caufe.  are  decked  (alluding  to  thofe  Words  in  Ifa.  Ixi.  10.).  To  which  he  re- 

3.  That  the  Forefight  of  fuch  miferable  Changes,  as  by  return  of  the  plied.  Whatever  we  hove  of  that  kind,  it  is  all  of  our  Bridegroom's  own 
Hierarchy,  and  the  Concomitants  and  Effects  thereof  (which  he  faw  was  Coft*.  He  is  not  like  other  Bridegrooms,  for  he  purchafcth  his  Bride, 

Voi.  VIII.  Ctc  he 
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he  deaths  her,  and  he  adorns  her;  whatever  Beauty  file  hath  upon  her 
Perl' in,  or  Love  in  her  Heart  towards  the  Bridegroom,  ’tis  he  only  that 
put  it  in  her. 

Sdmc  of  the  Warders  at  the  Door  a iking  if  he  would  pleafe  to  go  ? Doth 
The  Gentleman  Jaylor  call  for  me  ? faith  he.  No,  faid  they.  Then,  faid 
he,  I have  not  my  Warrant  yet  to  go.  1 muil  day  for  that  firfi ; till  that 
come,  my  Duty  is  to  be  paffive ; it  being  with  me  as  it  was  with  Peter , 
who  was  to  be  carried  whither  he  would  not ; yet  when  I am  called,  I 
hope  then  I fhall  go  without  further  bidding.  Then  he  reminded  us  of 
being  in  the  Way  of  our  Duty,  and  in  that  to  truft  God ; but  take  Heed, 
■(faith  he;  of  Neglect  of  Duty,  take  Heed  of  linful  Compliances,  of  apof- 
tatizing  from  God  ; take  Heed  of  Superftitton,  Popery,  Idolatry  ; keep 
clofe  to  God  and  his  Truth  ; Oh  I truft  God,  truft  in  him,  and  then  he 
will  never  leave  you. 

And  now  a Meflenger  was  indeed  come,  to  tell  him  that  the  Sheriffs 
were  ready  for  him  : And  I for  them,  faith  he  ; and  fo  prefently  hallencJ 
away,  without  taking  Leave  of  his  Wife  ; which  one  perceiving,  faid  to 
him.  Will  you  not  fpeak  to  your  Wife  before  you  go  ? O yes,  faid  be  ; 
and  then  turning  hack,  faluted  her  and  committing  and  commending 
her  to  the  Lord,  bid  her  farewell  : But  (he  clinging  to  him,  cried  out. 
Oh,  my  dearHulband  ! my  precious  Hufband  ! what  an  Hulband  fhall  I 
now  Iofe ! whom  I have  not  prized,  whom  I have  not  improved,  .s  I 
ought  and  might  have  done!  Oh,  faitli  Die,  what  will  become  of  me  ! At 
which  Carriage  of  his  Wife,  though  fomc  Tears  were  ready  to  Hart  from 
his  Eyes,  yet  he  conquered  himlclf,  and  taking  his  Wife  by  the  Hand, 
faid,  O my  dear  Wife,  fhall  we  part  in  a Shower?  (which  Words  he  had 
tried  on  Occalion  once  before)  Be  contented,  f id  he,  God  will  be  an  Huf- 
band  and  a Father  to  thee  and  ihine  ; with  other  fuch  like  good  Words  ; 
and  f»  killing  her,  turned  to  his  Son  Mila,  whom  he  took  by  the  Hand, 
and  blcfled  him  alfo;  and  then  halfcncd  to  the  Sledge,  dcftrmg  a Friend 
to  flay  with  his  Wife  and  his  Son,  to  comfort  them. 

When  he  was  bound  in  the  Sledge,  and  ready  to  be  drawn  away,  one 
that  had  fhc  wed  him  fomc  Kindncfs  in  the  Time  of  his  Imprifonmenr, 
took  him  by  the  Haild,  and  afkcd  him  how  he  did  ? Methinks,  faith  he, 

I begin  to  fee  the  Lord  appearing,  looking  up  to  the  Skies  ; which  at  that 
time  (raid  lie  that  he  fpakc  to)  were  as  clear  and  bright  as  he  had  ever  feen 
them:  To  this  Friend  Mr.  Corbel  faid.  Farewell ; and  the  Lord  requite 
you  for  all  the  Civilities  that  1 h;ve  received  from  you. 

As  he  rid  along,  he  carried  his  Bible  in  his  Hand,  with  his  Eyes  much 
fixed  upon  the  World  over  him  that  he  was  now  going  to ; and  Iteiny  na- 
turally a very  black,  fwarthy,  melancholy  Man,  anJ  aged  alfo,  his  Coun- 
tenance Teemed  fai  and  dejected  at  a Difiance,  which  can  fed  fuch 
People  as  knew  him  not  to  think  his  Heart  within  too  was  like  his  Face 
without ; but  they  were  much  millakcn  ; fur  though  he  abounded  nor, 
nor  was  lifted  up  with  ravifhing  Joys,  as  fome  have  been,  yet  he  had  an 
inward,  firm,  folid,  well- fettled  Peace  and  Comfort,  which  was  not  now 
new  to  him,  but  which  he  had  fcnjoyed  and  lived  upon  many  Years,  as  is 
evident  by  many  Paffages  which  came  from  him  even  in  the  Sledge ; take 
two  for  liiftance,  'till  more  come. 

When  one  afkcd  how  it  was  with  him,  after  he  had  been  drawn  a good 
Part  of  his  Way  ; He  gave  this  chearful  Anfwer,  1 am  mil  now  (faith  he), 
lut  1 Jhi.ll  be  teller  anon,  when  I am  gotten  yonder , above  that  Plate,  point- 
ing to  the  Heavens  before  him. 

Nor  Ion"  before  he  got  to  the  End  of  his  Journey,  one  came  from  a 
Friend  to  the  Slcdge-fide,  to  tell  him,  that  Endeavours  were  ufed  to  get 
his  Body  for  Burial.  IVhat  care  I (faith  he)  what  beeomes  of  my  Body  when 
1 am  dead?  Let  them  do  what  they  will  with  it ; 1 blefs  God  my  Soul  is  fife. 


T/te  federal  SPEECHES  tf  Colonel  John  Okey,  Colonel  John  Bark- 
fiead,  and  Miles  Corbet,  Ejq.  at  the  Place  of  Execution,  Api  il  it},  1662. 

UPON  April  19,  1662,  being  the  Dry  appointed  for  the  Execution 
of  Colonel  John  Barkfiead,  Colonel  John  Obey,  mid  Miles  Corbel,  Efq. 
who  were  drawn  on  three  fcveral  Hurdles  from  the  Tinxtf  to  Tyburn,  Co- 
lonel Barkfiead  was  firfi  brought  to  the  Place  of  Execution,  anil  then  Co- 
lonel Okty,  and  then  Mr,  Corbet ; who  at. a good  Diftancc  of  time,  one  af- 
ter another,  mounted  a Cart,  which  was  prepared  for  them  to  Hand  in 
whilft  they  fpakc  to’  the  People. 

Colonel  John  Barkjhad  was  the  firfi  that  afeended  the  Cart ; and  as  foon 
as  he  was  in,  he  lifted  up  his  Eyes  to  Heaven,  and  faid,  Bhjj'edbe  God! — 
And  then  immediately  one,  fuppofed  to  be  of  the  Life-guard,  cried  out 
very  loud.  He  it  atmafi  dead  ; if  he  be  not  quietly  hanged , he  will  be  tlead  be- 
fore ; therefore  bang  him,  hang  him , before  he  he  quite  dead:  See  how  he  looks. 

But,  being  much  fpent,  he  waved  (peaking  to  that;  and  after  he  was 
tied  up,  finding  the  Rope  very  ftratt,  he  would  fit  on  the  Side  of  the  Cart 
to  reft  himfclf,  but  could  not  till  the  Rope  was  fomewhat  loofened.  Af- 
ter refting  himfclf,  it  was  cxpe&eJ  he  would  lay  ibmetbing  before  the 
other  Prifoners  came,  which  was  at  leaft  half  an  Hour’s  Diftance.  The 
Sheriff,  theieforc,  (pakc  tc  him  to  this  Effect : 

Sheiiff.  Youmufi  not  fpeak  any  thing  in  Jufiifieation  of  fuch  an  horrid  Of- 
feree, for  which  you  came  hither  to fteffer. 

J vrhi'h  Colonel  Bari/lead  r.  plied,  / cannot  fpeaimucb,  byrenfon  of  the 
Weakness  tf  my  Bode  \ I dejtrt  to  get  as  much  Refrejhment  as  lean  before  1 fpeak. 

Then  the  Sher  ff  fpakc  to  Mr.  Ha/lings,  who  was  Under-Sheriff  of  the 
County  of  Middlesex,  IVtli  not  you  difpatch  one  firfi  of  all? 

To  which  the  Under-Sheriff  anfwered,  lie  life  to  hang  all  together. 
Colonel  Barkfiead  then  lifted  up  his  Eyes  and  Hands  to  Heaven. 

Then  replied  the  Sheriff,  Let  it  be  according  as  it  ufed  to  be. 

Then  faid  the  Executioner  to  Colonel  Barkjlead,  You  may  be  going  on  in 
your  own  Prefers,  and  Iofe  no  Time. 

Barkftresd.  I fhall  be  bus  fhort.  And  taking  fomething  out  of  a Silver 
Box,  putting  it  into  his  Mouth,  and  lifting  up  his  Eyes,  faid,  7 blefs  God, 
/ have  a belter  Comforter  than  this. 

Then  bring  afked  by  fome  Perfon  of  QuaFty,  Whether  he  were  not 
forry  lor  what  he  had  done  ? He  anfwered.  Sir , 7 Jbuli  be  forty  for  what- 


ever the  Lord  convince th  me  to  be  a Sin  : Jf'lvn  the Lr 3 fits  h.fr.e  ibai  up-.r.  my 
Soul,  I fhall  exprtfi  it  unto  God  and  Man  ; and  truly  sbat  trmfi  be  from  him  alone. 

Then  Mr.  Thomas  Porter  fpakc  to  him,  1 etm  forty  to  Joe  you  there-,  but 
you  will  be  a happy  Alan  within  this  half  Hi  nr. 

Barkjltexd.  I have,  1 btefs  Gd,  an  Affutance , t'.msvgb  Jfu>  Cirji,  that  1 
fhall  be  fo.  But  feeling  the  Cart  ftir  under  him,  as  he  did  fcveral  times 
before,  and  thereby  the  Rope  pinching  him,  he  defired  it  might  Ire  cafcd. 

Then  Colonel  Okey  was  brought  towards  the  Cart ; and  warn  Colonel 
Bari  fiend  f;iw  him,  he  lifted  up  Ills  Eyes  and  Hands, 

S-me  of  the  Sneriffs  Officers,  when  (Buy  came  to  the  Cart,  faid  of 
him.  That  he  w^s  a lufty,  ffout,  brave  Man.  n ever  fought  in  England. 

Then  faid  the  Sheriff  to  Colonel  Okey,  1 hope  l need  not  give  you  this 
C'tthtn,  Th.it  you  make  no  JufiiJuaticn  of  this  hot  rid  Offtr.ee,  not  to  jujltfy 
that  Offence  for  which  you  are  brought  hither  this  Day. 

To  which  Colonel  Okey  made  this  Reply  : Sir  1 mufi  net  lye  for  God,  much 
lefs  for  you  ; 1 hope  yen  will  give  me  Leave  to  fptak  what  lies  up:n  my  Csnjiiistce , 
whether  I am  guilty  or  net  guilty  : IHe  will  fptak  Jemtthing  of  what  lies  upon  -to . 

Then  Mr.  Cot  bet  being  at  the  Cart  ready  to  come  up,  Culond  OLy 
(looping  down  10  help  him  up,  faid,  Gem/,  Brother  Corbet,  how  do  you  ? 
And  clapping  his  Hand  upon  his  Breaft,  faid,  1 thank  God,  I have  it  here. 
Then  fpeaking  to  the  Sheriff,  he  faid.  May  I bene  my  Hat  on,  or  fiand  lure  ? 

IFbichyou  pleafe , faid  the  Sheriff,  you  have  your  Liberty  for  that. 

Then  Colonel  Okey  addrelled  himfclf  to  fpeak  to  the  People  as  followeth  ; 

Colonel  Okey 's  Speech. 

Gentlemen, 

T’  H E Providence  of  God  hath  brought  me  to  this  Place,  to  pay  that 
which  every  Man  owetb.  I fhall  not  trouble  you  with  what  is  fu- 
perfluous,  which  is,  to  tell  you  of  my  Family,  which  of  all  the  Families 
in  Ijretel  was  the  lcafi,  and  I was  the  leaft  of  that  Family.  It  is  not  un- 
known to  molt  here,  what  Troubles  have  been  in  this  Nation,  and  how 
eminently  the  Hand  of  God  did  appear  therein.  Among  many  others  that 
were  called  forth  to  ferve  the  King  and  Parliament,  (as  rhen  the  Caufe  was 
Hated)  1 was  one,  which  1 did  faithfully,  according  to  the  beft  of  my 
Power  and  Knowledge.  I here  do  blefs  God,  that  I was  called  to  that 
Wbrli.;  for  1 am  perfuaded  in  my  Heart,  that  it  was  for  the  Glory  of 
God,  and  the  Good  of  his  People,  however  it  was  turned  nt  lafi  ; and  if  I 
had  as  many  Lives  as  1 have  Hairs  in  my  Head,  I fliould  have  ventured 
1 hem  all  in  that  Caufe.  1 have  nothing  upon  me  as  to  that;  and  I thank 
God,  1 am  fully  finished  as  to  that  Caufe ; But  I fhall  fay  no  more  to  that, 
but  only  this  in  general,  That  «>  the  Parents  of  him  that  was  born  blind, 
being  aiked  by  the  Pburtfes  how  be  came  to  his  Sight,  anfwered.  He  is  of 
Age,  let  him  fpeak  for  himfelf ; and  fo  the  Caufe  is  fufficiently  able  to  fpeuk 
for  itfclf.  But  as  to  that  which  I have  been  adjudged  for,  and  am  come 
hither  to  give  my  Life  for,  viz.  the  Death  of  the  late  King,  I Hull  only 
fay  thus  much.  That  I think  moll  of  you  know,  that  I was  none  of  the 
Counfcl  within  nor  without,  neither  did  I know  any  thing  of  the  Trial  of 
the  King,  or  who  were  the  Judges,  ’till  I f.iw  mV  Name  inierted  in  a 
Paper ; and  I did  lit  there  but  once  or  twice  : But  for  any  Malice  to  him, 
I had  no  more  than  to  my  own  Soul,  but  prayed  for  him  to  the  lafi  Hour 
of  his  Life,  as  I did  for  mylelf;  and  lo  I have  done  for  this  King  alfo, 
which  is  my  Duty  to  do.  1 have  many  hundred  Times,  fincc  1 went  out 
of  England,  this  two  Years  lafi  paft,  and  before  alio,  begged  with  Tears 
of  the  Lord,  if  there  were  any  Iniquity  or  Malice,  or  any  Thing  of  that 
Nature,  in  what  1 did,  that  God  would  fhew  it  to  me;  yea,  the  like  I 
did  this  very  Morning,  belecchmg  the  I.ord,  that  if  1 had  any  Guilt  of 
his  Majclty’s  Blood  upon  me,  or  any  Hatred  again!!  him,  he  would  re- 
veal it  to  me,  that  1 might  here  cornels  it  before  you  all.  But  I have  no- 
thing upon  my  Spirit  as  to  that.  And  whatever  other  Men  did,  I fhall 
fay  nothing  to  that;  as  for  myfelf,  I can  fay  again,  that  I got  not  any 
thing  by  it,  but  remained  in  the  fame  Condition ; I was  a Colonel  be- 
fore, anJ  was  no  more  fince  : 1 thank  the  Lntd,  I am  clear  in  that. 
(Then  making  a Stop,  he  faid,  There  is  fuch  a No  if-,  I cannot  fpeak.) 
And,  Sir,  I fhall  tell  you  now  what  is  upon  my  Spirit : I cake  what  hath  be- 
fallen me  as  righteous  and  juft  from  the  Lord,  for  my  unworthy  walking 
for  being  no  more  zealous  for  God  and  his  People,  no  more  fruitful 
in  my  Generation,  and  no  more  thankful  but  as  for  that  Thing,  I thank 
the  Lord,  I have  no  Guile  upun  my  Spirit.  And  as  for  all  my  other  Sins, 
I confefs  they  are  many  and  great ; but  I thank  the  Lord,  he  hath  given 
my  Soul  the  Pardon  of  them  all,  through  the  Blood  ofChrift,  for  his 
Name’s  Sake,  and  through  the  Riches  of  his  Grace,  and  his  abunJ.inc 
Mercy  towards  me.  And  now  1 will  only  fpeak  a Word  to  our  Friends 
here.  You  all  know  we  have  had  many  1 roubles,  and  much  Blood  hath 
been  fhed,  and  there  hath  been  a Vacancy  as  to  a fingle  Pcrfon : But  the 
Nation  did  carndlly  defire  him  that  now  reigns ; and  I wilh  from  my  Soul 
he  may  reign  glorioufly  and  righteoufly,  and  reign  here  fo,  that  he  may- 
reign  for  ever.  And  now  they  have  the  great  Mercy  they  did  deli  re,  I 
Wilh  that  they  would  make  a right  Improvement  of  it,  and  that  they 
would  walk  in  fome  Meafure  anfwerable  to  that  Mercy  that  they  have  fo 
much  defired.  I fhall  beg  this,  as  a dying  Man,  That  as  they  have  re- 
ceived a Mercy,  which  they  account  fo  exceeding  great,  that  they  would 
walk  anfwerable  to  it,  that  God  might  have  the  Glory,  and  the  Nation 
might  yet  flourifh  in  Peace  and  Righteoufneis.  I (hall  beg  of  thefe  Gen- 
tlemen, (fome  of  the  Guard)  and  all  otners  that  have  a great  Affection 
to  their  King,  that  they  would  pray  more  for  him,  and  love  him  more, 
and  that  they  would  l’wear  lefs,  and  drink  lefs  ; for  if  you  were  bevnnd 
Sea,  to  hear  what  I have  heard  of  this  Nation,  it  would  make  vour  Hair 
Hand  on  End,  and  your  Ears  to  tingle.  They  fay  certainly,  that  not- 
with  (landing  'b?  great  Anfwer  they  have  had  of  their  Defines,  yet  if  they 
goon  in  the  Way  of  Wickednels  and  Blafphcmy,  which  they  report  do 
abound  in  England,  ( for  my  Parr,  I have  been  a clofe  Pnfoncr,  an  I 
have  (poke  1 1 witn  Nobody  almoft  fince  I cams)  that  tnis  Nation 
cannot  fiand  hree  Years  together:  Therefore  1 fhall  make  it  mv 
humble  Rcqueft,  That  as  (his  Nation  hath  ilourifhed  and  gone 
beyond  other  Nations  in  Piety  and  Religion,  it  might  flourifh  ten 

times 
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times  more  tb.m  it  hath  done  thefe  many  Years  upon  the  fame  Ac- 
count . It  haUi  been  a Nation  that  hath  profefied  the  Gofpel,  which  in- 
deed hath  fio unified  here  more  than  in  any  other  Kingdom,  and  ft>  it  hath 
hed  more  Glory'  and  Honour  than  other  Nations ; and  I defire  it  may 
continue,  that  you  may  have  Peace  within  your  Palaces,  and  Plenty  with- 
in your  Dwellings.  Oh  that  every  Midi  would  Rutty  in  Ut»  Place  to  fear 
God,  and  honour  the  King,  ami  to  give  Glory  to  God,  and  walk  in 
lomc  mtafure  anfwcraWc  to  thofe  many  Mercies  they  have  end  do  enjoy  ! 
Ami,  that  as  they  huve  What  they  fo  much  deli  red,  every  Man  would  now 
b:g,  that  the  Gofpel  may  ftourilh,  and  that  Rightcoulnefe  and  Truth  may 
be  in  the  roidft  of  you  ! There  is  fomething  that  I lhall  fpeak  more  I 
would  be  loath  to  lpeak,  fo  as  to  offend  you  in  any  thing  (Then  replied 
the  Sheriff,  1 am  glad  to  bear  thefe  Kspicfiions  from  you).  Sir,  let 


As  for  the  particular  Way  of  Worlhip  tks:  I am  of,  I GualJ  only  fay, 
That  in  my  Judgment  and  Conference  I have,  and  do  underftand  that 
which  is  called  the  Congregational  Way  to  be  neareft  to  the  Word  of 
God  ; and  I do  freely  bear  rny  Teftimonv  to  the  Coiifeifion  of  it,  that  is 
extant,  which  was  made  at  the  Sarscy  But  with  this,  that  alfo  of  the  Af- 
lctnbly  of  Divines  that  was  made  in  the  Time  of  the  Long  Parliament, 
and  the  Declaration  they  made  concerning  Religion,  laving  only  as  to 
the  Difcjplftie-part  : As  to  the  other,  1 do  fully  fubferibe  unto  it;  for  1 
think  that  the  laid  Confeflioiis  arc  the  moll  clear  of  any  Proicllant  Con- 
felTions  (whereof  1 have  feen  divers)  that  arc  extant ; and  in  foreign 
Pans  they  will  conlefs  as  much. 

Air.  Sheriff,  as  to  what  I /hall  defire  for  the  Nation  (for  truly  we  are 
t illing  our  Leaves  of  it,  and  we  (ball  fee  your  Faces  no  morcj,  that  which 


tell  you,  became  i:  is  a very  great  Matter,  and  looks  like  a black  Thing  X upon  the  Knees  of  m/  Soul  do  beg  for  this  Nation,  is.  That  as  they 
that  is  charged  upon  us  in  the  Indictment,  I flionld  have  abhorred  it,  had  J arc-  Protertunts  in  Name,  and  take  that  upon  them  in  Profefiiosi,  fo  thur 
there  not  been  a Face  of  Authority,  an  Authority  that  then  was  owne-J  ; Lives  may  be  anfwerablc.  Truly  nothing  doth  more  dread  my  Spirit, 
had  it  not  been  fo,  I Ihould  have  abhorred  to  have  done  any  thing  in  that  and  caufe  me  to  fear  the  Wrath  of  God  to  ccmc  upon  this  Nation,  than 
Bufuicfs,  as  much  as  any  Gentleman  here:  Therefore,  1 thank  God,  I when  I hear  that  amongft  thofe  which  bear  the  Names  of  Protellants, 
have  Peace  as  to  chat,  and  Pence  as  to  all  my  Iniquities  whatloevcr,  thro'  j there  is  fuch  Profanenels,  Drunkennefs,  Swearing,  and  fuch  Abomina- 
rich  Grace  and  Mercy.  And  truly  as  to  the  Caiile,  I am  as  confident even  j tions  that  are  not  to  be  named,  no  not  among  moral  M rl.  Hie  Lord 
as  I am  of  mV  Refurreftion,  That  that  Cnufe,  which  we  firft  took  up  the  ' Hop  the  Courfe  of  them,  as  alfo  the  Growth  of  Popery  and  SuJjerllition, 
Sword  for,  which  was  for  Righteoufurfs,  and  fur  Jullice,  and  fur  the  Ad-  and  that  the  Truth  of  God  may  break  forth,  and  that  Men  may  love  it  j 
vanccment  cf  a godly  MsgiRraev,  and  a good  Minillry  (however  fomc  for  truly  the  Gofpel  is  worth  the  loving,  the  Truths  of  God  arc  worth 
Men  turned  about  lor  their  own  lends),  lhall  yet  revive  again  I am  coh-  j loving : And  if  we  love  them,  then  truly  God  will  Jove  Os,  and  blefs  us. 
fident,  I fay,  that  C.'.ule  for  which  lb  much  Blood  hath  been  Hied,  will  | Mr.  Sheriff,  for  my  own  Part,  il  there  were  any  here  that  l knew  I had 
have  another  Rt-fiftreclion  ; that  i>,  you  will  have  n blcfietl  Fruit  o|  thole  wronged,  I would  afk  them  Pardon  and  Forgivenefs,  if  I knew  them.  I 
many  thoufands  that  have  been  killed  in  the  late  War.  Hut  I would  leave  mull  confefs,  1 have  been  in  many  public  Actions  ; I have  been  of  all 
this  to  all  uiy  Brethren  and  Friends,  that  they  would  keep  their  Places,  i the  Parliaments  fmee  the  late  King’s  Reizn  ; and  in  the  beginning  of  this 
wait  upon  God,  (land  Hill  and  fee  the  Salvation  of  God;  and  rather  fuf-  Parliament,  I mull  cnnfcfs  (I  being  called  to  it),  did  think  it  was  my 


> deliver  them ‘elves  by  any  indirect 


or  utijuft  Duty  to  aci  according  to  the  Ability  God  gave  me,  and  to  deny  myfclf. 
rife,  or  if  ' l thank  God  fur  it,  1 came  with  an  Eftate  to  the  Parliament ; and  I bids 


fer  than  do  any  thin 

Ways.  If  hisMajefty  , „ 

1 had  come  over,  or  heard  (for  l had  a Warrant  lor  my  Return  intoEng-  God  for  it,  I fpen:  it  while  I fat  irt  the  Parliament : And  truly,  I thank 
lent1,  from  the  hmsfc  of  Commons  ; but  1 fell  (hart  two  Days,  and  fo  , God,  they  cannot  find  any  Elbte  that  I have  forfeited  ; for  1 have  none 
fain  to  go  back)  time  enough  of  the  Proclamation,  I would,  through  the  | to  forfeit.  This  Bufmefs,  that  we  arc  here  fur,  I was  very  far  from  heine 
Biding  of  God,  have  lived  quietly,  and  ratlici  have  fuffered,  (hull  have  ; a Contriver  of.  When  the  Bill  came  into  the  Hnufc,  1 mull  confefs,  I 


done  any  thing  auainfl  the  Lav/  of  the  Land ; and  X would  lay  this  to  ail 
good  Men  and  others,  rather  to  fuffer  than  take  any  indirect  Means  to 
deliver  theuil'elves,  but  to  w ait  upon  God,  keep  their  Way,  lland  Rill  and 
fee  the  Salvation  of  God : And  God,  when  it  lhall  make  moll  for  his  own 
Glory,  and  the  Goud  of  his  People,  will  deliver,  and  that  in  fuch  a Way 
that  himfelf  lhall  have  glory  in,  and  the  Gofpel  lhall  have  no  Reproach 
But  becaufc  fnmc  tnink  we  are  Enemies  to  MariRracy  and  Alinillry, 


being  a Member  of  the  Parliament,  did  fomcwltat  wonder  at  it,  and  1 did 
fpeak  againft  ir ; but  when  it  was  puffed,  and  l was  named  to  be  a Com- 
millioncr,  truly*  it  being  done  by  that  that  was  then  called  the  Authority 
of  the  Nation,  l did  think  I was  bound  to  obey  in  that  Refpeft.  I will 
fay  no  more.  I never  fat  but  once  in  that  they  called  the  High  Court  of 
Juilicc;  but  for  that  I’ll  fay  no  more.  1 do  not  come  to  condemn  that 
Authority  and  Power  ; neither  will  I now  (becaufe  the  Parliament,  and 


nefs  like  a mightv  River : And  that  lhall  be  my  Prayer  now, 
would  give  you  Peace  and  1 yitli,  and  fcattcr  them  that  delight  in  RlooU 
and  War. 

Mr.  Corbet’j  Speech. 

WE  are  now  dying  Men,  and  upon  dying  Ground,  arid  we  afe  now 
in  the  Prefence  of  the  great  God,  to  whom  we  are  now  going  ; 
Truly,  1 defire  to  fpeak  in  his  Fear,  touching  that  which  We  are  here 
come  to  fuffer  for.  1 will  only  fay  this,  (Mr.  Sheriff)  Both  the  levying 
of  the  War,  anJ  that  Aft  that  we  arc  nowaccufed  and  condemned  for, 
if  they  had  been  done  without  Authority,  they  had  been  abominable ; and 
to  jollify  that  Authority,  1 do  not  come  here  to  do  it.  The  Parliament, 
the  Wifdom  of  the  Nation,  that  now  is;  hath  decried it  down,  and  laid  ’tis 
void  ; and  the  Court  of  Jufticc,  where  w have  been  in  Puifuaricc  of  their 


Chapters  Lands ; l never  knew  whar  belonged  to  the  T radc 
of  buving  or  felling  Lands,  I thought  1 was  in  a better  Way,  looking  to 
that  Station  which  God  had  called  me  to.  And  as  my  Brother  laid* 
Let  Men  hold  to  their  Stations,  and  to  what  God  hath  called  them  ; and 
fo  ferve  God  and  their  Country;  and  let  them  not  be  afraid:  And  I think 
it  is  the  Honour  of  good  Chrifliails,  and  of  good  People,  to  be  obedient 
to  the  Government  they  arc  under,  and  to  uphold  it  to  the  Utter  moll.  I 
have  not  much  more  to  fay.  If  any  Man  hath  done  me  any  Wrong  (as 
I perceived  when  we  came  along  fome  People's  Tongues  were  againft  us), 
I pray  God  forgive  them.  I dclirc  not  to  open  my  Mouth  again  It  any  of 
thofe  Reproaches  we  met  with;  Some  1 perceived  did  exprels  their  Love, 
and  their  Love  to  my  Soul  ; and  I hope  God  will  hear  thc.r  Prayers. 
And  while  we  are  in  the  Land  of  the  Living,  I lhall  defire  to  do  as  we 


r your  Civility. 
Then  Ctltnel  Okey  fpakt  a fed)  I yards,  as  falhw.sh: 


lodgment,  hath  given  Judgment  again#  us:  Truly  fo  long  ns  that  Aft  have  done  fmee  his  Majclly  came  tothe  Government.  When  u 

of  Parliament  Hands  on  Foot,  JuJgcs  mull  give  Judgment  accordingly  ; Holland , we  did  pray  for  the  King  and  the  Government,  and  defired  of 
but  there  have  been  many  Appeals  about  that  Authority,  and  the  Nation  , the  Lord  that  they  might  fettle  Peace  in  the  Nation;  which,  if  we  love 
hath  been  aovirnad  by  it,  and  the  Nations  about  us  have  owned  it,  and  our  Country,  we  ought  to  rejoice  in,  and  our  private  Interefts  mult  give 
we  arc  now  zoin-v  to  God  who  is  the  righteous  Judge,  and  that  W ord  is  way  to  it:  And  truly,  1 lhall  deftre  even  from  my  very  Soul,  that  if  any 
upon  mv  Xl/Tirt,  ^l/a.  xxxiii.  22.  Trufy  Men  may  judge,  and  they  may  Man  here  or  elfewherc  hath  wronged  me,  that  the  Lord  would  forgive 
make  Laws  ; and’it  is  our  Duly  to  fubmit  to  the  Laws  of  the  Nation,  ( them.  And  truly  the  Court  of  Jullice  that  palled  their  Judgment  uporl 
or  leave  it  if  we  think  them  too  hard.  But  whatloevcr  Laws  are  made,  us,  as  the  Law  Hands,  1 think,  did  according  to  their  Places.  And  if 
God  13  our  Judge,  and  he  will  judge  this  Caufe.  and  God  is  our  Law-  j we  may  have  Liberty  in  a few  Words  to  commend  ourfclvcs  to  God,  £ 
giver : It  is  a Scripture  Pliraie,  Uid  is  cur  Lawgiver ; and \ he  ts  alio  aur  ^ Hull  trouble  you  no  further ; and  I thank  you  for  ~ " 

Kins,  and  he  will  lave  us  : He  tt id  juef^t  the  Caijr  cf  bit  Pe-pU  ; AuJ  I I 
hope  that  the  Minds  of  fober  Men  will  wait  for  that  Judgment.  I ruly, 

Mr.  Sheriff,  as  concerning  that  common  Alperfion  laid  upon  us.  That 
we  lliould  be  agair.R  Magiilratts  and  ivliluftcf  ; the  Lord  knows  it  is  my  | Mr.  Sheriff,  I will  not  trouble  you  with  any  thing  that  lie  haih  fiiiil. 

Principle,  and  I deftre  there  may  be  a fl.imiutg,  fettled  Government,  a only  fomething  which  I thought  to  fpeak,  as  to  my  own  Judgment.  But 

eodlv  Mag  ill  racy,  and  likewife  a godly  Miniftry  '»  this  Nation  : And  i this  I would  leave  among  you  that  live  in  tire  Land  of  the  Living.  I 
pray  God  grant  that  his  People  mav  be  bleffeil  under  them.  And  truly,  have  been  in  moll  reformed  Places  where  they  call  them  fives  Prctejlants  ; 
tor  tile  Magiilrate  that  now  is,  the  Hand  of  God  lut’.h  brought  him  into  but  I mull  tell  you,  there  is  a great  deal  of  Ditforcncc  between  theft  Mi- 
the  Throne  : While  I have  been  in  other  Nations,  1 have  blcffeJ  God,  itiftera  and  the  MiniRers  that  be  in  England ; and  fo  of  their  Profeffors. 
and  defired  the  Lord  that  he  may  rule  for  God,  and  be  a Terror  to  Evil-  | And  therefore,  as  God  hath  given  you  fuch  MiniRers  as  fcarce  any  other 
doers,  and  countenance  the  true  Proftffors  of  the  true  ProreRant  Rcll-  1 Nation  hath  belides,  fo  that  you  would  honour  and  refpeft  them  ; as  alfo 
2 ;on,  that  he  may  defend  both  Religion  itfelf,  and  the  Profeffors  of  it.  thofe  that  are  Profeffors  and  godly  People  ; not  fuch  as  have  a Shew  only. 
Truly  there  have  been  many  (as  they  call  tlrenij  Sects  and  Hercfics,  that  but  thofe  that  are  really  fuch,  that  you  would  countenance  them,  and 
have  fprung  up  in  thefe  later  limes;  but  bk-ffed  be  God,  there  have  been  honour  them  ; for  as  for  MiniRers  and  People  that  live  according  to  the 
alfo  oieat  Appearances  of  God,  and  much  Light  is  broken  out,  more  in  | Word,  I think  there  are  not  fuch  again  ill  the  World  as  arc  to  be  found 
this  Ffation  than  1 could  ever  hear  of  or  fee  in  the.  Nations  round  about,  in  thcl'e  Nations.  I lhall  add  one  Word  Further. 

£hou"h  they  profefs  the  fame  Religion.  I have  been  among  many  whom  | 1 was,  as  near  as  I can  reckon,  a Major  and  Colonel  fifteen  Years  id 

they *0111  Kdormcd-Prbtelbnts;  but  of  true  ProteRants,  fuch  as  hold  ; the  Army  (I  only  fpeak  that,  bccaufe  I have  a Word  to  fay  to  another 
their  Piofeflion  in  their  Lives,  there  are  more  in  this  Nation  than  clfc-  j thing),  1 do  not  know  whole  Ox  or  whofe  Afs  I took  away  in  that  fix- 
■where,  and  they  arc  not  to  be  compared  fur  Number,  bkffed  lie  God,  teen  Years  time;  and  if  I have  done  any  Man  any  Wrong,  I hope  and  de- 
hud  the  Lord  incrcal'e  them  and  multiply  them  daily  ; for  the  Glory  of  | fire  they  will  forgive  me,  as  one  that  had  many  Failings.  And  whoever 
s not  in  a Multitude  of  People  only,  but  of  fuch  as  lVar  the  j hath  proceeded  againll  my  Life,  either  in  England  or  H:!'tinJ,  for  there 

• ' ’ v'  ■ was  one  (who  formerly  was  my  Chaplain)  that  did  purfue  me  to  the 

very  Death,  where  I remained  but  two  Nights,  and  was  going  back 

again  (for  I had  done  my  Bufinefs),  but  both  him  and  all  others  upon 

the  Earth  I forgive  as  freely  as  1 dclirc  the  Lord  to  forgive  me.  X have  no 

Malice 


Lord,  and  worfhip  God,  and  lift  up  his  Name : And  truly  my  Dclirc 
2nd  Prayer  is.  That  the  Gofpel,  the  true  and  glorious  Gofpr.1  of  God, 
rhe  Golpel  of  Jdus  Chrifi,  may  have  a free  Courfe  in  this  Nation,  and 
may  be  glorified  in  the  Lives  of  Men,  as  well  as  in  their  Words. 
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Malice  either  to  Judge  or  Jure,  but  defire  that  the  Lord  would  forgive 
them  ; as  alfo  thole  in  Holland  that  fen:  us  over,  contrary  to  what  they 
did  engage  to  my  Friends:  We  will  fay  nothing  of  them,  but  pray  God 
that  our  Blood  may  not  be  laid  to  their  Charge,  nor  to  the  Charge  of  any 
in  England. 

Then  Colonel  Baaijlead  addreffed  himfclf  to  fpeak,  as  fdloweth : 
Colonel  BakkjteadT  Speeehi 

Mr.  Sheriff"* 

I Shall,  as  near  as  I can,  ohferve  your  Oriler,  and  not  willingly  do  any 
Thing  that  (hall  give  Offence.  I mull  confefs  the  Weaknels  of  my 
Body  is  fuch,  which  bath  not  been  of  a Day,  but  of  a long  Time,-  that 
it  will  not  give  me  Liberty  to  fpeak  much  ; and  I have  had  this  Advan- 
tage. that  my  Brethren  have  fpoken  before  me ; and  were  I to  fpeak  at 
large,  1 muff" fpeak  over  the  fame  Things  which  they  have  fpoken  already, 
and  1 am  unwilling  to  trouble  vou  with  that,  bccaufe  you  fald  your  Time 
was  oveillipt,  and  therefore  I fhall  only  fpeak  to  the  Caufc  as  it  was  at 
fir  ft  dated  ( and,  I hope,  without  Offence,  we  may  fay  fomething  to  that, 
fo  far  as  the  Adis  of  Parliament  have  fealed  it  up,  or  rather  left  it  open). 
Truly  therein  1 did  engage  very  freely  at  the  Beginning  of  the  War  for 
King  and  Parliament,  and  in  the  Place  to  which  Iwaschofcn,  I blefs  the 
Lord  lie  made  me  faithful  to  thofc  I ferved  : As  to  what  hath  been  fuice 
that,  1 fhall  forbear  to  fpeak  to,  only  in  the  general  fay.  That  before 
and  fince  I came  into  this  late  T rouble,  I have  begged  of  the  Lord  to  give 
me  a Sight  of  all  my  Sins,  and  Ihcw  me  a Pardon  in  the  Blood  of  Jefus 
Chrift  ; which,  through  free  Grace  and  Mercy,  I can  fay  the  Lord  hath 
done.  I could  not  have  itood  with  fo  much  Comfort  as  1 do  now  at  this 
Time,  if  he  had  not  given  me  an  Aflurance  of  the  Pardon  of  all  my  Sins; 
and  where  he  hath  fpoken  Peace,  there  is  none  can  fpeak  War  or  Trou- 
ble. 1 conceive  it  not  proper  to  give  you  here  an  Account  of  my  Faith  ; for 
if  1 ftiould,  I Ihould  go  very  little  a fide  from  my  Brethren  that  have  fpoken 
before  me:  That  which  hath  been  my  Judgment  and  my  Practice,  hath 
been  the  Congregational  Way;  I muft  own  that,  and  do.  I fheuld  much 
tcjoycc  to  fee  a Spirit  anfwcring  that  great  Mercy  that  the  Lord  hath 
given  to  this  Nation  ; I mean  that  great  Mercy  that  he  hath  beftowed  in 
giving  them  the  Gofpel,  and  that  in  fuch  a Manner,  as  truly  wc,  tho’ 
we  have  been  fomc  hundreds  and  thoufandsof  Miles  among  the  Protcftants 
abroad,  yet  1 do  not  know  it  to  be  fo  pure  as  it  is  in  this  lilc,  blelled  be 
the  Lord  ; and  I hope  to  the  Nation  of  England  the  Lord  will  give  Hearts 
to  walk  accordingly. 

And  as  to  the  Bufinefs  of  the  Government  of  this  Nation,  as  it  now 
Hands.  1 have  prayed  for  it,  and  can  pray  for  it,  and  (hall,  as  long  as  I 
have  Breath,  pray. for  it;  and  do,  from  my  Soul,  defirc  that  the  Lord 
would  blefs  the  King,  and  give  him  a Heart  to  rule  for  him,  and  his 
Glory,  and  then  I am  lure  the  Lord  will  profper  him. 

Indeed,  as  to  thofc  that  fear  the  Lord  in  the  Nation,  I could  with  that 
the  Lord  would  fettle  them,  and  make  them  of  one  Mind  ; but  that  is 
the  Work  of  the  Lord,  and  it  muft  lie  there ; and  truly  he  will  do  it  in 
his  Time.  I muft  confefs,  I fpeak  the  rather  to  that,  bccaufe  there  hath 
formerly  been  fomething  ailed  by  me  towards  Pcrfons  that  were  not  of 
my  Judgment,  which  1 have  feen  fince  was  very  hard  ; and  I blefs  God  I 
have  feen  it,  and  have  been  forry  for  it : And  therefore  I do  defire,  that  all 
that  fear  the  Lord,  would  makeit  their  Work  and  their  Bufinel's  to  fluffy  to 
love  God,  and  to  love  one  another,  and  to  love  the  Nation  wherein  they 
live,  and  to  give  no  Difturbance  to  it : For  certainly.  Sir,  I fljould 
leave  this,  as  that  which  the  Lord  hath  fettled  upon  my  Heart ; their 
Work  is  to  fit  ftill,  yea,  their  Strength  is  to  fit  ftill,  for  the  Lord  will  do 
his  Work  in  his  own  Time  ; and  when  lie  comes  to  do  the  Work,  there 
is  none  fhall  hinder.  I think  you  have  had  all  Experience  of  itin  the  late 
Works  which  the  Lord  hath  done;  for  1 muft  own  it  his. 

Indeed,  Sir,  I am  forry  that  my  Weaknels  of  Body  doth  prevent  me 
from  fpeak ing  more  to  you ; yet  1 do  blefs  God  that  1 have  this  Oppor- 
tunity. All!  fhall  fay  further  is.  That  there  is  a Truth  (and  1 hope  I 
may  fpeak  it  without  Offence)  that  is  much  upon  my  Spirit,  and  1 am 
confident  I fhall  fpeak  it  without  any  Offence  at  all.  I think  we  are  all 
here  Chriftians,  and  there  is  none  here  (I  think)  but  faith  the  Lord’s 
Prayer,  and  lays.  Thy  Kingdom  come , thy  tVill  he  done  in  Earth,  as  it  is  in 
Heaven , &c.  and  I hope  they  go  through  the  Prayer,  and  fay  why  they 
do  pray  that  Prayer ; and  alfo  fay.  For  thine  is  the  Kingdom , the  Power  and 
the  Glory,  for  ever  and  ever.  Amen.  God  hath  given  the  Kingdoms  of 
the  Earth  to  Jefus  Chrift,  he  fhall  reign;  and  happy  and  bit-lied  is  that 
King  and  Nation  that  hath  him  for  their  King.  And  certainly,  for  His 
Majefly  that  now  is,  to  reign  under  Jefus  Chrift,  is  no  Difhonour  at  all 
to  him  : For  Chrift  doth,  and  fhall  rule  over  all  the  Kings,  Princes,  and 
Nations  in  the  World.  And  therefore,  indeed,  this  is  that  Kingdom  that 
is  moll  certain,  and  that  we  do  defire,  and  all  pray  that  ic  may  come ; 
and  I do  wifb  that  all  Pcrfons  would  have  a Tenderness,  and  not  be  at 
Enmity  with,  nor  hate,  nor,  as  much  as  they  can,  cut  the  Throats  of 
thofe  that  own  that  Kingdom,  and  the  Coming  of  that  Kingdom. 

As  to  other  Things,  there  hath  been  fo  much  faid,  that  I fhall  forbear 
leaking ; only  this,  as  to  the  Bufincfs  of  the  King,  I blefs  God  I can 
fay  it,  I was  no  Aclor  or  Contriver,  either  within  or  without.  I was 
many  Miles  from  this  Place  when  that  was  doing : 1 was  put  in  by  the 
Authority  that  then  fat,  and  I was  called  and  chofrn  to  that  Work  ; and 
truly,  what  I did,  I did  without  any  Malice,  without  any  Contrivcmem 
in  die  leall ; and  did,  even  to  the  very  laft,  pray  for  him  : And  fince  His 
Majefty,  that  now  is,  came  to  the  Throne,  I have,  as  I have  prayed  for 
aiy  own  Soul,  prayed  for  him,  and  that  he  may  reign  in  Peace  and  Righte- 
oufncfs,  to  the  Glory  of  God,  and  the  Good  of  all  the  People  of  the  Na- 
tion. i fhall  not  trouble  you  with  more,  bccaufe  I fee  your  Time  ispaft, 
and  my  Weaknels  is  fuch,  that  I am  jiccclutawd  to  break  ofF. 


N d i t. 

Then  Cot.  Oket  /part  further,  as  follows tb. 

, Mr.  Sheriff", 

TT  is  not  only  our  Judgments  now,  but  it  was  our  Pra&ice  when  we 
were  bevond  the  Seas,  we  did  fhun  any  Difputes,  nay  we  avoided  Oc- 
cafions  of  feeing  our  own  Countrymen,  bccaufe  wc  would  have  nothing  to 
do  with  the  Affairs  in  England,  but  to  pray  for  them,  and  to  perfuade  to  be 
quiet,  and  to  fit  ftill ; fo  that  we  may  fay,  as  Paul  did  in  another  Cafe, 
They  neither  found  us  in  the  Temple  diff'uting , or  xur  angling,  or  Jlirrir.g  up  the 
People  ; only  our  Work  was  to  pfay  for  them.. 

Then  Mr.  Corbet  laid,  “ Now  we  have  done  (peaking  to  Men,  we  may 
“ now  fpeak  unto  our  God  ; truly,  he  muft  help  us,  and  give  us  his  own 
“ Spirit : Men  may  fay  Prayers,  and  read  them,  but  to  pray  in  the  Spi- 
“ rit,  and  to  pray  fo,  as  to  be  accepted  with  God,  required!  much 
“ Strength  and  AJliftance  from  him.”  Then  Mr.  Corbet  addrefTcd  him- 
felf  to  Prayer,  which  was  very  long.  The  Conclulion  was  omitted,  bc- 
caufe of  abuftling  among  the  Horfes. 

Then  Col.  Otey  addreffed  himfclf  to  Prayer. 

Then  Col.  Barkjlead  addreffed  himfclf  to  Prayer,  haying  firft  fpoken 
to  the  Sheriff  thefe  few  Words  following. 

Mr.  Sheriff", 

“ 1 do  fee  your  Time  is  fpent,  and  we  are  drawn  up  into  a very  narrow 
“ Compafs;  and  I hope  you  will  take  my  Word  now  as  before.  I fhall 
“ only  fpeak  a Word  or  two  unto  the  Lord,  and  no  more.” 

Then  Col.  Okcy  fpake  a few  Words  more,  as  followed! : 

“ I did  break  oft  Duty,  bccaufe  you  defired  it,  and  I would  not  be 
“ troublefome  to  vou.” 

Then  he  very  earneftly  exprefled  himfelf  further,  as  followed! : 

“ O love  thcLord,  and  hate  all  Things  that  are  evil.  I have  found 
“ by  Experience,  more  Evil  in  the  leaft  Sin,  than  Good  in  any  Thing 
“ this  World  can  afford ; therefore  1 beg  it  of  all  that  are  here,  to  love 
“ God,  and  to  hate  That  that  is  evil.  Tlie  Lord  give  you  Peace  and 
“ Truth  ! I hope  our  Relations  fhall  not  fare  the  worfe  for  us,  but  that 
“ you  will  fhew  them  Kindncfs.  And  as  to  what  my  Brother  laid,  I thank 
“ the  Lord,  I have  the  Aflurance  of  his  Love,  and  the  Pardon  of  mv 
“ Sins  through  the  Riches  of  his  Grace,  and  free  Love  in  Jefus  Chrift.” 

After  this.  Col.  Barkjlead  called  a young  Man,  who  was  known  to 
him,  and  taking  a Silver  Box  out  of  his  Pocket,  he  charged  him  to  give 
i it  to  bis  Daughter. 

Their  Speeches  and  Prayers  being  ended,  the  Executioner  cleared  the 
Cart  of  the  reft  of  the  People  who  were  gotten  in,  and  then  pulled  down 
their  feveral  Caps  over  their  Eyes,  and  upon  the  lifting  up  their  Hands, 
the  Cart  was  drawn  away;  at  which  Time,  Col.  Barkjlead  efpecially  was 
heard  to  fay.  Lord  Jefus , receivt  our  Souls  ! And  after  he  had  hanged  for  a 
lirtle  Space,  he  lifted  up  his  Hand. 

That  which  many  did  efpecially  take  Notice  of,  was.  That  there  was 
not  fo  much  as  the  leaft  Attempt  made  by  any  to  raife  a triumphant  Shout 
upon  the  drawing  away  of  the  Cart;  but  there  rather  appeared  the  Symp- 
toms of  an  univerfal  Face  of  Sadnefs  in  that  vaftand  generally  tumultuous 
Aflbmbly,  who  were  the  Spectators  of  their  feveral  Deaths. 

They  all  hung  near  about  a Quarter  of  an  Hour  : The  firft  that  was  cut 
down  was  Col.  Barkjlead,  who  was  quartered  according  to  the  Sentence; 
the  other  Two  hanging  all  the  while.  The  next  cut  down  was  Col.  Qkty , 
Mr.  Cories  hanging  ftill,  who,  after  Col.  Okey  was  quartered,  had  the 
Execution  done  upon  him  alfo,  according  to  the  Sentence.  Their  feve- 
ral Quarters  were  brought  back  to  Newgate,  about  Five  of  the  Clock  in 
the  Afternoon,  to  be  boiled. 

A brief  Account  of  Col.  Okey’j  Funeral. 

W HEN  Col.  O ley’s  Body  was  quartered,  it  plenfed  the  King  to  fend  a 
Warrant  to  the  Sheriff  of  London,  to  deliver  the  macerated  Body  to 
be  buried  where  his  Wife  Ihoujd  think  meet;  which  Thing  being  grant- 
ed, without  Petition  or  Application  from  her,  or  his  Relations  ;=and  the 
Rumour  of  his  Funeral  fuddcnly  flying  about  the  City,  and  the  Place  ap- 
pointed at  Stepney,  (where his  firft  Wife  lieth  in  a fair  Vault,  which  he 
purchafed  formerly  for  a Burying-Placc  for  him  and  his  Family,)  there 
was  a numerous  Concourfe  of  fober,  fubftantial  People  allembled  to  Chriji- 
Chttrch,  to  attend  the  Corpfe,  and  fome  Thoufands  more  were  coming 
thitherto  that  Purpofe;  l'o  that  there  were  in  View  about  Twenty  Thou- 
fand  People  attending  that  Solemnity  at,  and  coming  to  the  Place  afore- 
faid,  who  in  a folemn  and  peaceable  Manner  behaved  thcmfclvcs,  as  that 
Affair  required  : Yet  it  fo  picafcd  the  King  to  revoke  his  firft  Grant  to 
Mrs.  Obey,  and  by  the  Sheriff  of  London  to  difappoint  and  I'cnJ  Home 
again  the  Company  attending  the  Funeral;  which  the  Sheris'  with  much 
Harflinefs,  and  many  bitter  Words,  did  his  Work.  The  People,  though 
much  troubled  at  the  Difapppintment,  yet,  fo  foon  as  they  undcrllood  the 
King's  Plcafurc,  departed,  and  left  the  mangled  Limbs  to  the  Difpofal 
of  them  that  had  devoted  them  to  the  Gibbet  and  Ax : The  Company 
left  many  a thoufand  Sighs  to  attend  him  to  his  then  unknown  Grave. 

That  Night  tile  Body  was  carried  to  the  Tower  of  London,  and  there 
by  Mr.  Glenden,  Parfon  of  Barkin,  was  buried  with  the  Service-Book* 
atrcfli  wounding  his  bleeding  Limbs  thereby;  but  Rapes  arc  imputed  only 
to  the  Ravifher.  Mr.  Glen  don  could  not  but  fay,  that  his  Body  was  laid 
there,  in  fureand  certain  Hope  of  a joyful  Rcfuric£tion.  His  Tcflimony 
was  true,  though  a Poet  of  their  own.  And  now  there  he  lies,  and  the 
Tower  of  London  is  his  Tomb.  His  Epitaph  he  partly  writ  in  the  Hearts 
of  Thoufands  at  the  Place  of  Execution. 

For  a particular  Account  of  the  CbaraLlers  and  Behaviour  of  the  Regicides, 
and  their  Trials,  (as  given  by  their  Friends ) fee  Ludlow's  Memoirs, 
V»l  III./.  59,  to  93,  andp.  99,  to  104. 
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NUMBER  IX. 


The  Speech  and  Deportment  of  Colonel  James  Turner*,  at  his  Execution  in  Leadenhall-Street,  Janu- 
ary 21,  1663,  who  was  condemn'd for  Felony  and  Burglary,  in  breaking  open  the  Houfe , and  rob- 
bing of  Mr,  Francis  Tryon,  Merchant , living  in  Lime-Street,  London. 


flbcut  Eleven  o'CIock,  CA.  Tomer  ( attended  with  Mr.  Ordinary  of  New- 
gate. end  another  Minifler,)  was  drawn  in  a Cart  to  a Gibbet  trifled  in 
Leaden  hall-flreet,  ct  Lime-11  rect  End ; where  coming.  Cel.  Turner  call'd 
the  Exemtioner  to  him , told  him,  that  his  Fiitr.di  wen  dtftrtus  of  all  hit 
deaths,  and  that  in  Csrfdereticn  thereof  he  gave  him  50 s.  and  as.  6 d,  to 
drink » and  about  15  s.  to  the  Serjeants  and  Turner. , attending  to  fee  his  Body 
end  Chaths  deliver'd  to  cite  Mrs.  Smith  there : And  ji ending  in  the  Cart , 
/aid  as  followik; 

SI  R Richard  Ford,  and  you,  the  other  Mr.  Sheriff,  and  all  you  Gen- 
tlemen : I am  come  hither  to  pay  that  Debt  l owe,  and  that  every 
Man  owes  to  Nature;  'tjs  the  juft  Hand  of  God  upon  me  for  my  Sins, 
and  there  is  no  Man  hath  done  me  Wrong  in  it;  and  truly,  it  is  my  Sins, 
and  the  grcatnels  of  my  Sins  (and  that  1 am  very  fenftble  of)  hath  brought 
me  lmher ; and  tile  •■rented  Sin  that  troubles  me,  and  lies  upon  me, 
(which  1 hope  the  Blood  of  Jescs  Christ,  nay,  I am  confident,  the 
Blood  of  Jesus  Christ  hath  walked  all  my  Sins  away,)  is  that  Sin  which 
I was  much  addicted  to,  and  that  was  the  Sin  of  Prophanrnefs ; of  bl-if- 
phemingGod,  of  taking  his  Name  in  vain,  it  is  truth,  I mull  not  only 
accufe  myfclf,  but,  in  lomc  Senfc,  give  you  the  Truth  of  my  Confcience. 

I never  heard  any  Man  or  Woman,  or  whatever  they  were,  fwear  in  my 
Life,  but  1 did  tremble  to  hear  them  : For  keeping  of  Company  with 
Gentlemen  of  Honour  (they  were  Men  of  Quality,  though  that  were  an 
ill  Quality  in  them)  was  the  Occafion  of  it.  I never  kept  Company  with 
any  poor,  bafe,  inferior  People,  with  any  Thief,  or  any  fucb  like  bafe 
Pcrfon,  in  all  my  Life,  but  lied  from  them,  and  avoided  them,  ’till  this 
Accident.  Truly,  thofe  poor  Men  engaged  in  it,  I mull  free  them,  1 
brought  them  into  this  Builnefs  clearly  and  freely;  and  I beleech  you, 
Mr.  Sheriffs,  as  1 am  a dying  Alan,  that  you  will  help  thofc  People  in 
this  Bufincfs  ; poor  fill v Men  ! As  1 was  telling  you,  for  that  great  Sin 
of  Swearing:  Keeping  Company  with  Pcrfons  that  did  fwrar,  1 did  got  a 
Habit  of  Swearing,  though  1 hated  it  and  loath'd  it,  when  I obferved  it  in 
myfeif,  and  yet  may  be,  did  it  ag  .in,  forgetting  prcfcntly  and  not  obfer- 
ving,  being  of  a bally  Nature.'.  It  teas  my  Rafhncfs,  and  my  InconfiJcr- 
atenefs,  that  hath  brought  me  hither.  Gentlemen,  it  iscxpt&td  by  all 
the  City,  and  by  all  the  World,  that  knows  me,  that  i fhould  makefome 
great  and  notorious  Confcflion  ; it  is  Truth,  1 mull,  and  freely  do  here 
confefs,  as  I laid  before,  that  'tis  my  Sins  in  general,  and  that  Sin  of 
blafphuning  God’s  Name  ; f do  charge  mvfelf  particularly  with  that,  as 
the  Occafion  of  bringing  me  hither : As  for  the  FadMtfelf,  1 do  tell  ye, 
jt  was  my  own  Act,  my  own  Contrivance,  and  the  poor  Souls  that  are 
yonder,  knew  nothing  of  it. 

Gentlemen,  you  will  live  when  I am  gone : There  is  my  two  Sons ; I 
here  declare,  as  l cxpccl  Mercy  by-ar.d-byc,  at  the  Hands  of  my  Saviour 
ami  my  God,  they  arc  as  innocent  as  any  Pcrfon  that  looks  upon  me. 
For  the  youngeft,  my  Son  Ely,  he  never  knew  or  heard  of  one  Penny  of 
the  Money,  or  Bufincfs  at  all  ; thcici  're  he  is  clear;  he  was  in  his  Bed 
tl..-.t  Nigh':  it  was  done,  and  in  the  Morning  it  was  removed  from  my 
Hum  • : For  the  elder,  lie  never  knew  of  any  Monies,  or  any  thing  of  it ; 
only  1 did  trll  him,  that  it  was  a Merchants  Money  that  was  broke,  and 
that  1 would  fecure  it  for  Ins  Wife  and  Children  ; fo  that  he  was  clearly 
innocent  of  any  thing  of  the  Fnft  of  the  Robbery  of  the  Houfe  ; he  knew 
not  that  it  was"  Mr.  Tryon'1-  Money,  but  did  carry  that  Money  with  me  to 
* Jewtr-Hiil , a>  1 bid  him  ; f<>  that  he  is  as  innocent  as  the  younger.  You 
underftattd  me,  Mr.  Sheriffs ; if  you  bid  your  Servant  take  fo  much 
Money,  carry  it.  and  tlifpofc  of  it  as  you  direct  him,  What  is  it  to  him 
how  you  came  by  that  Money?  So  that  l fay,  this  elder  Son,  lie  is  (I 
Iptak  in  the  PrcE-nce  of  God)  as  free  as  the  other. 

1 do  beg  and  befeech  you,  Mr.  Sheriffs,  in  the  Bowels  of  tender  Mer- 
cy and  Compailion,  that  you  would  go  to  the  Lord-Mayor,  to  the  Court 
, j Aldermen,  that  thefe  two  poor  young  Men  may  be  difeharged;  let 
them  not  lie  there  until  the  next  Seflions,  among  Thieves  and  Murderers, 
for  they  will  be  utterly  undone.  They  a c come  from  the  Loins  of  good 
Parents  ; my  Father  was  an  ancient,  Reverend  Divine,  a Parkin  Jwithin 
eleven  Miles  of  this  Town,  a godly  Minifler,  forty  odd  Years  Minifler 
of  one  I’arilh  ; no  Man  more  beloved  than  he,  a Man  cf  Charity,  and 
for  Peace,  never  fuller'd  them  to  go  to  Law ; he  was  Juftice  of  Peace 
among  ft  them.  Mol  .a  tor  for  them ; if  any  Poor  wanted  any  thing,  they 
came  to  him,  he  relieved  them  ; he  did  all  the  Poor’s  Bufincfs,  anJ  com- 
poled  the  Difference-  <•:'  the  Rich  likewife:  I am  the  Son  of  that  Father, 
though  an  unfoituiuit-  Sun.  My  Wife  was  a Gentlewoman's  Daughter 
in  Ehrjetjhire,  her  Mother  had  a great  Portion,  and  is  yet  living;  they 
arc  of  the  Family  of  the  Fa  Us,  Scoo  /.  the  old  King  had  of  her  Uncle, 
which  was  lent;  they  were  PctJbns  of  Quality.  I cay,  thefe  Children, 
they  came  ftom  the  Loin  of  good  Pcrfons.  This  I 1 peak  iu  reference 
that  you  will  take  that  fatherly  Care,  that  thefe  two  poor  Boys  may  be 
turn’d  out  of  Prifon.  Th;  ir  Mother  hath  nothing  ‘o  luppeirt  them : Sup- 
pofe  it  your  own  W i fit’s  Cafe  ; aild  not  A/Hieiion  to  Affliction  ; Vellore 
her  Children  to  her  this  Night,  let  me  Leg  it,  that  God  may  be  pruifed 
and  glorified  in  the  Truth  of  ail  Things.  Will  you  promife  it,  Mr. 
Shcrffts,  that  you  will  endeavour  it  ? 


Sir  Richard  Ford.  I do ; I have  been  ready  at  all  Times  to  promife  you 
any  Thing  which  was  in  my  Power  to  perform  ;.  but  alk  not  that  which 
is  not  in  tny  Power  to  grant : You  d:lirc  they  may  be  difeharged  1 c* 
night. 

Turner.  That’s  but  comparatively  ; as  foot!  as  poflible. 

Sir  Richard  Ford.  I do  promife  you,  that  this  that  you  have  declared 
concerning  your  Sons,  (ball  be  communicated  to  tin-  piopcr  Judges,  and 
I will  endeavour  that  they  may  be  put  oat  of  our  Gaol. 

Richard  Rives.  And  1 will  ufe  rny  Endeavours  in  the  Thing. 

Turner.  Pray  do,  they  know  nothing  of  it;  pray  put  them  our,  my 
Wife  will  want  them  ; fbe  hath  no  Comfort  left,  and  this  will  ruin  her. 

Sir  Richard  Rives.  We  will  do  our  Endeavour  ; proceed  on. 

Tuner.  1 have  done,  that’s  for  the  ChilJrcn  ; then  for  William  Turner , 
what  he  did,  he  did  at  my  Inflation } he  a£lcd  this  at  my  Entreaty,  it 
was  wholiy  by  my  Dirciftion,  therefore  let  the  poor  Man  be  likewife  dif- 
churged,  if  there  be  no  other  Thing  againft  him  but  this  Fault. 

Sir  Ri.hard  Ford.  We  will  promife  that  we  will  take  all  Occafions  to 
give  an  Intimation  to  the  Lord  Chief  Juflice  what  you  have  declared,  iu 
extenuating  of  his  Crime,  as  he  was  a Hireling  of  yours. 

Turner.  1 have  told  you  that  it  was  my  Sins  that  hath  brought  me  hither; 
and  truly  I mull  deal  really  with  you,  this  Nation  is  very  full  of  Sin,  of 
crying  Sins,  of  Sins,  that  (without  God’s  wonderful  Mercies)  the  Land 
will  fuddcnly  mourn  by  his  Hand  : I have  every  Year  expected  the  fwccp- 
ing  Plague  to  come  anil  take  away  two-thirds  of  the  Nation  for  the  Sms 
that  lie  upon  us;  and  truly,  notwithftanding-  the  Minifters  of  God  do 
preach,  and  call,  and  cry  aloud,  yet  Nobody  regards  them.  Truly,  from 
the  Magiftratc  to  the  very  Peafant,  there  is  abundance  of  Neglect  to  the 
true  Service  and  Fear  of  God,  that  my  Soul  has  bled  and  groan’d  within 
me,  as  I have  gone  up  and  down  the  Streets,  and  as  I have  lain  in  my 
Bed.  And  I mull  ingenuoufiy  confcfs  to  you,  that  l have  not  onee  or 
twice,  nor  a hundred  Times,  but  a thoufand  Times,  wilh’d  myfeif  dif- 
folvcd,  and  in  another  World.  1 have  been  fide  of  it,  not  for  any  Want, 
but  with  the  mere  Trouble,  theDiflike  that  did  fo  difplcafeme,  to  fee  all 
manner  of  Bufmefe  in  Tumults  and  Difordcrs,  and  Sin,  and  all  manner 
of  Wickedncfs  ; that  truly  1 have  had  no  Plcafurc  (thefe  latter  Years)  in 
the  World  ; indeed  I have  not.  I have  (to  my  poor  WiftrJ  Ltd  many  a 
hundred  Times,  Lord  God,  that  thou  wert  in  thy  Grave,  and  J too, 
were  it  not  for  thefe  poor  Children  ; truly,  I could  beg  it  of  God.  ferine 
all  People  are  in  Combuftion,  none  tied  in  Love  and  Amity.  When  I 
was  a Boy,  there  was  no  fuch  Doings ; my  Father,  I told  you,  was  a 
Miniftcr,  there  was  eight  or  ten  Gentlemen,  adjoining  Families,  whd 
kept  a Houfe  of  Hofpitality,  loving  Friendship,  Peace  and  Qjiictnef; : 
but  now  there  is  no  fuch  thingin  the  World  : It  isa  new  Woild,  a World 
of  Malice  and  Difference ; and  ’tis  to  blame,  that  Brcthtcn  do  not  hang 
together  in  Unity. 

Jt  is  expected,  that  I flioiild  declare  here,  as  a dying  Man,  fomewbat 
to  free  myfeif  from  thofe  Afperfions,  Accufations,  and  Calumnies,  that 
have  been  laid  upon  me;  thofc  Mat  ks  with  black  Coals  that  People  have 
laid  upon  me  5 l do  declare  to  you,  there  are  a great  many  Scandals  that 
lie  upon  me.  I fhall  not  juftify  myfclf  at  all,  but  rather  accufi- myfclf, 
that  1 am,  as  St.  Patti  faith.  The  greatejl  of  Sinners.  But  for  thofe  Things 
that  arc  laid  upon  me,  I mull  clear  my  Family  and  my  Reputation,  as  I 
can  before  God, and  in  Jescs  Chkist.  It  is  laiJ  upon  me,  that  I fltould 
take  200 1.  of  Dr.  Hcwyt' s Lady,  for  to  aflift  her  in  the  helping  her  Huf- 
batid,  that  was,  in  the  getting  him  n Pardon  or  Reprieve.  To  that  I an- 
fwer,  (I  know  not  whether  1 flicw’J  you,  Mr.  Sheriffs,  mv  Ladvri  Cer- 
tificate or  no  : 1 beard  not  of  this  Bulinefs  ’till  within  thefe  two  Nighis) 
l never  heard  of  her,  nor  her  Hulband,  in  fuch  a manner;  no,  T would 
net  have  had  that  Sin  mix’d  with  my  Blood,  not  for  ten  Thoufand 
Worlds ; I fhould  have  thought,  whenever  it  had  enter'd  into  my  Cogita- 
tions, l Ihould  have  thought  myfclf  eternally  loft  : But  about  that,  I fent 
Mr.  Gray,  of  Blaei-Fri.rs,  who  rode  thirty-two  Miles  the  other  Night, 
and  he  hath  brought  a Certificate  under  her  Ladyftiip’s  Hand  to  the  King  ; 
which  Certificate,  if  they  will  go  to  my  Wife,  they  may  have  it,  and 
print  it.  She  writes,  fliewing  it  to  the  King’s  Mofl  Excellent  Majcfty, 
That  ihc  was  intorm’d,  that  fames  Turner,  Gent,  a Prifoncr  in  Newgate, 
is  accufcd  for  taking  2C0  /•  of  her  towards  the  reprieving  of  her  Hulband  ; 
ihc  doth  declare  flic  never  knew  him,  nor  heard  of  him,  therefore  Ihe  is 
bound  in  Confcience  to  free  him ; and  fo  flic  humbly  takes  her  Leave. 
This  isattefted  by  that  Gentleman,  with  an  Affidavit  under  the  Hand  of 
Sir  fohn  Bramp/hn,  Knight.  She  got  a Li  tter  from  Secretary  7 hut hw, 
wherein  he  writes,  and  lets  forth  all  the  Bufincfs,  That  one  Col.  Wv.t- 
t:n  had  235 /.  of  my  Lady  Heueyt,  to  procure  this  Bulinefs ; and  thur 
IVhttton  did  pretend,  that  he  had  given  Tbutitso  a Hundred  Pound  of  it  to 
that  Purpofe,  which  he  there,  under  his  Hand,  denied  that  he  ever  receiv- 
ed one  Penny,  dircfi’.y  or  indirectly ; fo  that  IVhetton  was  the  Pcrfon 
clearly  accufed,  and  flic  fent  me  Word,  Ihc  is  firing  him  for  tin-  Money ; 
fo  for  that  I hope  1 have  vindicated  myfclf  before  God  and  the  World. 

In  the  fecund  Place,  there  is  another  Calumny  thrown  upon  me,  and  that 
is.  That  1 fhould  cozen  or  deceive  the  King  that  now  is  of  Ibtue  Moneyy 
when  1 was  beyond  Sea  with  him  ; truly,  it  is  well  known  to  Thoufar.as 
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of  the  World,  I was  never  out  of  England,  never  beyond  Sea  with  the 
King,  never  cozen'd  him  of  a Penny  ; that  I have  fervid  him  and  his 
Father  with  all  the  Subftancc  that  1 had,  with  my  Blood,  and  with  all 
my  Fortune  and  Goods,  ;>?  a hearty  Subinft  Ibould,  and  1 pray  God  re- 
ceive my  Soul  but  with  a Drop  of  his  Mercy,  to  fure  as  1 ferved  the  old 
Kina,  and  pray’d  for  him,  a-d  loved  him. 

The  firi’t  Cominiffioit  that  ever  1 had,  was  clued  Captain  of  Horfc  to 

lit  am  Marquis  of  Newcajlle , in  his  own  Regiment ; I gave  him  the 
7 rcop,  Fourfeore  and  feventecn  Men,  well  Honed  ; I never  received  one 
Penny  Advance  for  tire  fsid  Troop,  and  but  one  Week's  Pay  for  myfelf 
and  Officers,  and  three  Weeks  Pay  for  my  T roopers,  in  all  my  Life,  not 
a Penny  more:  I ferved  him  faithfully  four  Years,  or  thereabouts.  I 
was  a Pri loner  at  Lsndon-Houfe,  at  fori,  in  the  Tower,  at  the  Council  of 
State,  the  Court-Martial,  and  the  Council  of  War  of  Oliver's : I was  a 
P.'ifoncr  at  Lahti  in  Bedfordshire ; bringing  the  King  up  from  Newark  to 
( Jrfard , 1 was  wounded,  lhot  in  the  Neck,  and  taken  Prifoncr : And 
’tis  very  well  known  by  Mr.  fFillittm  Cotton,  who  is  one  of  the  Gentle- 
men Harbingers  of  tile  King’s,  he  is  the  undented  to  this  King,  and  hath 
ferved  bis  Father  in  that  Office  ; it  was  his  Fortune  to  be  hard  by  when  I 
was  fliot,  who  was  then  a Stranger  to  me,  but  He  being  one  of  the  King’s 
Servants,  and  hearing  a Lieutenant  Colonel  of  the  King’s  was  (lain,  he 
came  in  ; after  i was  fliot,  I was  crept  into  a Hedge  among  Briers  and 
7'homs,  fo  deep,  that  he  was  forced  to  cut  a Wav  to  come  at  me,  and 
fo  drew  me  out,  or  I had  died  there.  1 was  Pntoner  ac  Luton,  lb  to 
St.  Alban  s,  where  I lay  in  Cure  in  the  Compter,  'dll  it  cofl  me,  my  firft 
Penny  reckoning,  fi.vty  odd  Pounds  in  Gold;  they  trufled  me,  and' took 
my  Word,  ’till  1 could  fen-l  u>  York,  where  my  Wife  lived,  nineteen 
Miles  beyond  York:  When  1 w-is  able  to  ride,  1 was  brought  to  Town, 
put  into  Londan-Houfe,  where  I abided,  and  paid  my  Ranlbm,  no  Ex- 
change would  be  allow’d.  The  King  that  is  dead,  (of  bk-lfed  Memory) 
fent  three  Exchanges  for  me,  his  own  Trumpet,  Sir  Mar-module  Long- 
dale’s  Trumpet,  and  my  own  Trumpet.  The  Committee  at  Sc.  Albans 
returned  the  Trumpeters  Word  that  I was  dead,  for  my  Wounds  were 
mortal,  and  fo  I believe  they  did  think  I was  dead.  Afterwards  I had 
Command  of  more  than  one  Troop,  and  1 was  Lieutenant-Colonel  to 
Sir  John  Prtjlvt,  and  was  eldeft  Captain  to  the  Marquis  of  Newcajlle. 

Sir  Richard  Ford.  I have  no  Plcafuie  to  interrupt  you  ; if  you  have 
any  thing  to  fay,  that  may  tit  you  for  your  Change,  as  Marks  (for  avoid- 
ing thefu  Inconveniences,)  to  the  People 

'furner.  1 have  done,  Sir  Richard. 

Sir  Richard  Ford.  I do  not  apprehend  this  a proper  Work  for  a dying 
Man  ; in  good  Eamcft,  methinks,  it  is  not  a proper  Work,  for  you  to 
give  this  Narrative  now  of  the  Affairs  in  the  Army. 

Turner.  1 have  but  a few  Words  more ; I have  wholly  told  you,  that 
it  was  my  own  Contrivance,  and  Nobody’s  elfe,  rhat  1 come  hither,  and 
therefore  I do  juftly  fuffer  here  by  the  Hand  of  God  and  Juliice  ; and  1 
do  defirc  all  Chriftian  People,  that  cither  hear  me,  or  fee  me,  or  (hall  hear  of 
me,  that  they  will  take  Warning  by  me  ; it  is  the  firft  Offence  of  this  Na- 
ture that  ever  I had  to  do  withal  in  mv  Life.  God  is  my  Witnefs,  as  1 
faid  before,  I never  knew  a Thief,  or  dilhonefl  Man,  but  1 avoided  them  : 
But  I fay,  and  I could  wifli  with  all  my  Soul,  and  1 defire  itearneftly, 
that  all  People  would  take  Warning  by  inc  this  Day,  and  to  avoid,  as 
much  as  may  be,  all  Sins  in  general : And  I rauft  declare  to  you  likewife, 
that  if  it  had  pleafed  God,  that  two  of  the  Officers  had  not  met  me,  and 
arrefted  me  in  St.  Mary- Axe,  between  Two  and  Three  of  the  Clock,  and 
carried  me  here  to  the Hoop-Tv/cvn,  where  they  flaid  me,  Mr.  Try s 11  had 
had  every  Pennyworth  of  his  Goods  and  Money,  and  not  loft  a Farthing, 
nor  a Hair  of  his  Head  ; but  God  forgive  them.  A great  deal  of  Blame 
hath  lain  upon  me  about  thofe  Villains,  who  were  half  drunk,  and  beat 
Mr.  Try  on.  I fay,  he  had  Wall  his  Goods  again.  God  above,  that  hears 
me,  knows  my  Soul,  it  was  not  intended  to  rob  him,  or  to  hurt  him,  it 
was  to  ingratiate  myfelf:  the  Reafons  I told  him  Yeftcrday.  He  is  the 
v/oi  feMan,  the  beft'part  of  10,000 /.  finee  his  Wife  died  ; and  I had  lately 
difeover’d  which  way  and  how:  I have  told  him  of  the  Perfon,  but  this 
is  not  a Place  to  name  him,  or  fpeak  of  thefe  Things;  I hope  God  will 
give  him  Wildom  to  avoid  Dangers,  and  to  make  Good  of  what  I told 
him  Yefrerday ; a worfc  thing  will  come;  for  he  will  be  robb’d  indeed, 
if  he  have  not  a. Care:  He  fliould  have  been  robb’d  about  a Year  fince, 
and  be  did  employ  me  to  enquire  after  it,  and  difeover  it : I have  given 
him  Warning  feveral  Times : He  is  an  honeft,  brave  Gentleman,  a good 
Chriftian,  and  an  honeft,  charitable  Man.  But,  Mr.  Sheriffs,  allure 
vourfclvcs,  fo  fure  as  1 am  going  to  Heaven,  I fhall  be  there  in  Glory, 
fo  fure  had  Mr.  T non  (if  I bad  not  met  with  thefe  two  foolilh,  timorous 
Officers)  have  had  his  Goods  and  Money  again,  there  never  had  one 
Word  of  this  Bufincfs  been  known.  ’Twas  a fad  Fate,  that  thefe  two 
Fellows,  out  of  a liule  Fear,  fliould  be  the  Occafion  of  my  coming 
hither;  but  God  forgive  them ; Stubs  and  Lyon,  I mean,  thefe  two  Vil- 
lains, 1 have  Nobody  to  thank  for  my  Blood,  but  them  ; and  yet  do  i free 
them,  and  freely  forgive  them  : And'l  forgive  the  whole  World,  as  freely 
as  I defirc  Gon  and  Christ  Jesus  fliould  forgive  me.  Mr.  Sheriffs,  are 
you  fatisfied  in  this  ? Would  you  have  me  fay  any  more  touching  the  Fact? 

Mr.  Sheriff.  It  is  Satisfaction  to  us,  if  you  are  fatisfied  ycurfelf. 

Turner.  This  Morning,  as  I was  coming  out  of  the  Prifon,  to  add 
Scandal  to  Scandal,  one  came  and  charged  me  I fliould  clear  myfelf  about 
3 Fire  in  Lothbury,  ill  the  new  Buildings,  whether  I had  any  Hand  in  that; 
the  Lord  Jcfus  Chrift  knows  my  Soul,  'till  even  now  they  aik’d  me  the 
Qtieftion,  I never  thought  of  it,  but  was  then  heartily  forry,  and  in  my 
Bed  when  I heard  of  it. 

Another  fent  me  a Letter,  but  1 tore  it,  one  John  Marjhall,  touching 
fame  Money  that  was  loft  in  Coleman- Street ; he  might  as  well  have  afleed 
the  Perfon  to  be  born,  as  have  aflted  me,  for  1 knew  not  of  it.  And  one 
brought  a Deed  of  on t Katharine,  I forgot  her  other  Name,  alack,  I know 
nothing  of  it.  There  was  another  large  Paper  put  into  my  Hands,  touch- 
ing a Man  that  di-d  in  my  Houfc,  one  Turner,  a tall,  proper  Gentleman, 
a Clothier  of  Kent ; he  came  to  my  Houfe,  and  defired  me  to  furnilh  one 
Pain  try  with  five  hundred  Pounds,  which  he  had  a Place  at  the  Cuftom- 
Houfc  for : This  T truer  was  a Stranger  to  me,  only  a Name-fake : It  is 
thought,  as  by  the  Paper  was  hinted,  that  he  ftiouid  have  fomethiog 
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put  in  his  Drink,  which  fliould  occafion  hi*  Death ; he  drank  nothing  at 
my  Houfe,  more  than  what  my  Wife  and  fclf,  and  two  or  three  honeft 
Gentlemen,  that  were  there.  He  told  my  Wife  once,  Couftn,  faith  he, 
/ am  very  ill,  pray  give  me  a Cup  of  your  Water ; he  had  drank  a Glafs  or 
two  of  Wine;  there  was  but  one  Bottle  among  live  of  them;  and  form 
after,  this  Gentleman  fell  afleep,  with  his  Hand  on  his  Check,  and  never 
waked  again:  He  died  of  an  Apoplexy,  or  Lethargy,  a>  the  Coronrf 
found  it.  1 mull  clear  myfclf  of  this,  becaufe  I have  received  « Paper,  it 
was  at  the  End  thereof  hinted.  Whether  I did  (mow  if  Paint ry  was  not 
concern’d  in  this  Bufincfs  ? The  Man  could  not  pm  any  thing  into  our 
Drink  fure  ; I have  heard  of  your  Spav.:Jh  T ricks,  but  I muff  free  Daint  y 
of  that,  according  as  I understand  it.  He  was  to  do  Da  in  try  the  Courtefy, 
and  furely  he  would  not  fo  reward  him.  I believe  Daintry  was  as  free  as 
any  body  ; but  the  Jury  and  Coroner  did  return,  that  he  died  of  God’s 
Vifitation,  a natural  Difcafe,  and  I hope  I have  fatisfird  th  .-  World  of  that. 

Air.  Ordinary  of  Newgate.  Pray,  Colonel  Turner,  know  you  nothing 
of  a Glafs  Jewel,  delivered  to  the  Countefs  of  Devon  fir:,  in  the  room  o ? 
another  r 

Tum/r.  I know  nothing  of  filch  a Thing ; I never  hod  any  Jewels  of 
her  in  my  Life;  flte  is  an  honourable  Perfon,  file  will  not  fpeak  of  fuch 
a Thing. 

I will  now  give  Account  of  my  Faith.  I have  been  bred  up  a true 
Prottjlant  of  the  Primitive  Church  of  England ; my  Father  bred  me,  and 
inftructcd  me  very  ftricily  in  the  Law  of  God  : I will  not  tell  you  when  1 
came  to  ’Prentice,  I’ll  let  that  alone : I am  free  of  the  Company  of  Dra- 
pers ; and  I have  lived  civilly  and  honcftly  in  St.  Martins,  at  the  upper 
End  of  Cheapfide ; I am  fure  there  are  a Thou  fa  nd  forrowful  Souls  and 
weeping  Eyes  for  me  this  Day. 

Sir  Richard  Ford.  Pray  put  that  little  Time  that  you  have  to  fpend 
here  to  good  U fe,  and  leave  off  thefe  Relations. 

Turner.  Have  a little  Patience,  let  me  fatisfy  the  World  of  foroe  Par- 
ticulars; 1 was  a conftant  Church-man,  'tis  well  known  to  my  Pari - 
Ibioncrs;  1 never  durft  fee  a Man  in  the  Church  with  his  Hat  on,  it 
troubled  me  very  much.  If  a Man  comes  before  a Judge  on  Earth,  he  is 
not  fuffer’d  to  wear  his  Hat,  much  lefs  Ihould  they  before  the  Magiftrata 
of  Magiftratcs,  the  God  of  Heaven. 

Sir  Richard  Ford.  Hear  me  one  Word ; thofe  reverend  Pcrfons  about 
you,  methinks  they  fliould  admonilh  you  to  leave  oft'  thefe  Dilcourfes. 

Mr.  Ordinary.  We  prefs  to  the  Condemnation  of  a Man’s  felf,  that  he 
might  be  jullified  in  God’s  Sight. 

Turner.  Mr.  Sheriff,  I will  hold  you  but  a very  little  while  longer ; I 
do  here  truly  confefs  that  1 have  been,  as  I have  laid,  a very  great  Sinner, 
guilty  of  all  the  Sins  in  the  World. 

Mr.  Ordinary.  Speak  to  fame  Particulars. 

Turner.  Pray,  be  quiet,  can  ye  ? Efpecially  that  of  Propbane- 

nefs ; .1  am  truly  fenfible,  heartily  forrowful  for  my  Sins  ; and  I do  beg  of 
God,  of  his  infinite  Mercy,  through  the  Merits  of  Chriil,  who  died  foe 
me,  to  wafli  away  all  my  Sins,  and  all  the  Sins  of  this  People  here  pre- 
fent,  and  all  the  bins  of  the  whole  World.  I do  beg,  that  God  will  open 
the  Heart  of  any  Man  that  flaggers  in  Faith,  to  confirm  him.  I do  fay, 
and  pawn  my  Salvation  upon  it.  That  no  Man  dare  gainfay  that  Jcfus 
Chriil  died  for  Sinners,  of  whom  I ain  Chief:  That  Man  that  lays  hold 
upon  Chriil  by  Faith,  the  Gates  of  HelJ  Ihall  never  prevail  again!!  him. 
Truly,  I am  thought  to  be  a great  Drinker,  a Company-keeper;  my 
Occaitons  did  call  me  to  Taverns,  but  I blefs  God,  I think  there  is  no 
Man  (pardon  me,  for  I will  not  fpeak  it  with  Oftcmation),  1 hope  no 
Man  ever  faw  me  difguifed  in  Drink,  to  my  knowledge,  except  it  was 
when  I was  a Boy.  1 am  truly,  heartily,  and  fincerely  forrowful  for  my 
Sins : I do  confeis  them  before  my  God,  ami  the  whole  World,  that  the 
lead  of  my  Sins  are  able  to  throw  me  into  Hell ; but  that  the  Blood  of 
Jcfus  Chrift,  that  doth  waih  away  the  Sins  of  the  whole  World,  hath 
purged  and  cleanfcd  mine.  I fay,  I do  here  heartily,  lolcmnly,  and 
wholly  confefs  my  Sins,  and  am  truly  forrowful  for  them ; cha:  is  my 
Confcffion,  with  more  Trouble  of  Soul  than  I am  able  to  exprefs.  Here 
l have  made  my  true  and  faithful  Confeffion.  In  the  fecond  Place,  I have 
made  Rcftitution,  fo  far  as  in  me  lay;  the  Gentleman  hath  every  one  of 
his  Jewels  again,  every  Farthing-worth ; nay,  he  hath  two  7’houfand 
Pounds  worth  more  than  he  mifs’d,  therefore  there  was  no  Intention  of 
Felony:  But  my  fad  Fate  in  meeting  with  thofe  two  fad  Officers,  God 
of  his  Mercy  cverlaftiiigly  forgive  them— — 

Mr.  Ordinary.  Exprefs  your  Charity  as  to  the  World. 

Turner.  Do  not  put  me  out  of  my  Way,  I mull  go  Stop  by  Step. 
Firft,  I have  given  you  my  own  Confcffion  : Secondly,  I have  made  Re- 
ftitution,  I have  rellorcd  nil  to  my  Power  : The  third  Thing  that  is  be- 
hind of  a Chriftian,  is  my  true  and  unfeign’d  Repentance,  and  my  Charity 
to  the  whole  World  ; that  God,  that  is  the  Searcher  of  all  Secrets,  that 
tries  the  Reins,  thvt  knows  all  the  inner  Parts,  knows  my  Soul,  that  I 
long  and  defire  to  be  with  Jefus  Chrift  in  Glory. 

Mr.  Ordinary.  Which  is  bell  of  all. 

Turner.  I am  in  perfect  Charity  with  the  whole  World  : It  is  expeeft. 
cd  by  fome,  that  I Ihould  fall  upon  fome  Pcrfons  to  recriminate  on  them  ; 
I Ihall  not  do  it,  the  Lord  God  of  his  infinite  Mercy  forgive  them.  It 
was  reported  to  His  Maiefty,  that  on  Sunday  laft  1 was  drunk,  and  that 
I abufed  this  reverend  Perfon  Air.  Ordinary:  This  News  was  brought 
me  by  fome  that  were  prefent  when  the  King  was  told  fuch  Stories,  that 
l was  drunk,  and  ranted,  am!  fwore  God  damn  me,  and  God  fink  me, 
and  that  I had  five  thoqfand  Pounds,  and  I woul  d have  a Pardon,  and 
cared  not  for  the  Bufincfs,  and  would  have  a Pardon  when  l pleafe. 
This  great  Reproach  was  thrown  upon  me  to  the  King,  and  rhat,  witli 
fome  other  Scandals,  has  taken  ;off  the  King's  Aftcdlions:  But  this 
is  altogether  ful fe;  for  Mr.  Hicis,  my  Landlord,  can  tell,  that  on  Sunday 
Morning  he  would  have  had  me  drank  my  Morning’s  Draught}  I 
told  him.  No,  I would  not  drink:  I only  drank  one  fmall  Cup  ofCyder 
in  the  Morning,  two  little  GlalTcs  of  Sack,  ami  one  Glafs  of  Claret  at 
Dinner.  I went  to  Church  with  this  reverend  Gentleman,  where  I re- 
ceived a great  deal  of  Comfort  to  my  Soul,  for  which  I thank  him : Hq 
made  a found  fcholar-like  Sermon,  and  fit  for  Pcrfons  in  our  Condition. 
1 did  perceive  they  wanted  a Clerk,  and  I took  upon  tn«  to  officiate 
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as  Clerk,  and  I was  happy  I had  that  Opportunity.  1 came  homo,  and 
remain'd  ill  ray  Chamber.  About  tight  or  Nine  (/Clock,  Juft,  ice  Stringer 
came  tome  in  Giants y-Leinr,  and  two  or  three  Knights  and  Perfons  of 
Quality,  eight  or  nine  in  all : They  had  one  Bottle  of  Sack  among  them, 
of  which  I drank  om  iittlo  Cap  . And  far  the  fwearing  ot  thofc  Ov.rhs, 

I did  not  do  ir,  1 hjt.-  them,  they  wgre  Untruths,  and  the  Lord  forgive 
them  that  rmfcd  that  Scandal. 

Sir,  I mull  defire  that  you  would  n-v.v  join  with  me  in  Prayer  [ ho:  l 
have  forgot  one  Thing,  it  isiliort  : That  Night  the  Setliuns  broke  up, 

1 was  pu:  in  die  Hole  : It  is  a moll  fearful,  Cad,  deplorable  Place  •,  Hell 
itfclf,  in  Compoiilun,  cannot  be  fuch  a Place;  there  is  neither  Bench, 
Stool,  nor  Stick  for  an,-  Pcrfca  there;  they  lie  like  Swine  upon  the 
Ground,  one  upon  another,  howling  raid  roaring ; it  was  more  terrible 
*0  me  than  this  Death:  1 would  humbly  beg,  tltar  Hole  may  he  provided 
with  lorae  kind  of  Boards,  like  a Court  of  Guard,  time  Men  may  lie 
down  upon  them  in  Bale;  for  when  they  fliould  be  bed  prepared  for  their 
Ends,  they  are  mofV  tormented,  lying  only  upon  the  Ground  ; they  bad 
better  take  them  and  hang  them  as  loon  as  they  have  their  Sci.tcnce. 

jackfon,  the  Keeper.  Seventren  out  of  Nineteen  made  their  Lfcapes 
out  of  that  Hole,  they  having  only  a Foim  there. 

Turner.  1 did  with  thefe  poor  Souls  ptay  heartily  } none  were  able  to 
pray,  poor  Creatures  I two  were  dying  ; 1 pr.ncd  with  them,  comforted 
them,  a Hided  then-.,  and  gave  them  live  Shillings  when  1 came  out  of 
the  Hole  : Mow  pray  join  with  me  in  Prayer. 

Sir  Ri-.bard  Feed.  If  1 did  think  there  wet;  a Reprieve. to  come  for 
you,  I could  be  contented  to  fpin  out  the  Time  thus;  hut,  in  good 
earned,  l cxpeil  none  ; u 11  lei’s  you  had  an  Apprehenfion  you  were  mu  to 
die,  you  would  not  thus  run  to  fi>  many  Impertincncics,  that,  me  thinks, 
cannot  lit  y*-u  for  Death. 

Turner.  Tifoy,  l exprei  none  ; prry  join  with  me  l:i  Prayer. 

(Then  br  praj'il  (i/nt  T.me , and  Mr.  Weldon,  lie  Or  Maury  f Newgate, 
jtin'ti  with  m in  Prayer.) 

Air.  0: (i maty.  Toe  Lord  Jefus  have  Mercy  upon  thee  ! 

Tuirtei.  Mr.  Sheriffs,  God  be  with  ye  : Pray  remember  my  Duty  and 
Jtei’prdb  (o  my  Lord  Mayor,  and  to  all  the  Aldermen,  raid  to  all  their 
Families. 

Turner.  Executioner,  I charge  you  meddle  not  with  my  Cloaths. 

Serjeants.  Col.  Turner,  we’ll  take  care  of  them. 

Turner.  Lord,  I am  allured  to  be  with  thee  in  Glory ; I do  rely  and 
depend,  all  in  all,  upon  Chrill : Rcflife  not  my  Soul  at  the  lad  liour, 
I have  none  in  Heaven,  nor  none  in  Earth,  nor  any  tiling  but  thee  to 
icly  upon  ; and  therefore  into  thy  Hands,  both  now,  and  for  ever,  1 
commit  my  Soul,  my  Body,  my  Spirit,  in  furc  and  certain  Hopes  of  a 
joyful  Rcfiirreclion  at  the  Day  of  Judgment,  where  I mull  appear  and 
give  Account  for  my  Sins  ; but  Jclus  Chrill  hath  waftjed  them  away 
in  his  BJood.  Pray,  Doctor,  let  me  beg  you  to  read  thofc  Verfes  in  the 
fecond  of  the  Hebrews,  to  comfort  me,  being  the  14,  15,  16,  17,  and  18 
Verfes.  Ferafmucb  then  us  the  Children  are  Partakers  of  Fitjh  and  Blood,  hi 
tttfi  bimjelf  iikeuiifr  look  part  of  the  fame , that  through  Death  hr  might  de- 
fray him  (hat  hud  (he  Perntr  of  Death,  that  is  the  Devil } and  deliver  them 


xth>,  through  ft  or  f Death,  were  all  their  Lift-tune  fubjeCl  to  B:nt,r.-r.  F:r 
verily  he  took  not  ok  him  the  Mature  of  Ar.gr  L.  but  be  teik  Cn  lues  He  Sri/ of 
Abraham ; wire  fore,  in  all  Tilings  it  behoved  him  to  be  mr.de  like  as  rs  hi: 
Brethren,  that  he  nigh  be  a merciful  and  faithful  Hgh-Prieft , •“  Tldngt.prr- 
t inning  to  GeJ,  1?  rn.de  Rsccnerliatitis  fr  tin  Sins  f the  People-,  f-.r  -,t:  that 
he  bhnfilf  hath  fuferd,  bring  tempted,  he  is  able  u futaur  them  lha!  are 
t.mpt/d 

A f:er  this,  he  gave  Forty  Shillings  to  a Mlniftcr,  to  be  given  to  the 
Poor  of  that  Parilh,  and  Eighteen  Shillings  and  Sixpence  more,  to  bo 
deliver’d  to  his  Wife,  to  be  given  to  his  young  Son's  School-Mailer. 

Turner.  Mr.  Jatkfon,  God  be  with  you  : Remembrr  me  to  my  Land- 
lord* and  all  there.  My  two  Children,  I hope,  will  be  freer*.  Mr. 
Sheriff,  mud  1 hang  all  Day  ? 

Sir  Richer ■/  Ford.  You  will  be  cut  down,  as  foon  as  you  arc  dead. 

Turner.  Pi  ay  tell  me  true,  Mr.  Sheriff. 

Sir  Richard  Ford.  You  will  not  hang  above  half  an  Flour. 

Thereupon,  he  directed  the  Executioner  to  take  off  his  Halter  from 
his  Shoulders;  and  afterwards  taking  it  in  his  Hand)  killed  it,  and  put 
it  on  his  Neck  himfetf : Then  after  he  had  IvttrJ  hi.  Cap,  and  put  it  on, 
he  went  out  of  the  Cart  upon  the  LaJdvr.  The  Executioner  tied  him 
up,  and  pulling  the  Rope  a little,  lays  Turner,  What,  doll  thou  wean 
to  choak  me?  Pray,  Fellow,  give  me  more  Rope:  What  a fimptc  Fel- 
low is  this  ! How  long  have  you  been  £xecu:.x;ic.*,  that  you  know  noe 
yrs  how  to  put  the  Knot  ? 

Mr.  Suker,  Mini Iter,  out  of  a Window  nc.ir.  Mr.  Turner,  have  yoa 
remember'd  thofc  four  Things  I fpuke  to  you  of? 

Turner.  1 have  done  them.  f 

Mr.  Seeker.  I irult  this  Hour  of  Heuvinefe  will  be  an  Hour  of  Hnp- 
pinefs. 

Turner.  I am  allured  of  it. 

Mr.  Seder . A living  Chriflian  in  a dying  How  is  the  belt  of  all. 
The  Lord  be  with  you,  and  the  Lord  carry  your  Soul  fufe  thorogh  the 
Jaws  of  Death,  to  the  Joys  of  Life  ! 

Tamer.  1 doubt  not,  but  throqgh  u dark  Cloud  1 fin'd  fee  a bright; 
Saviour.  Executioner,  look  ye,  turn  me  not  off,  ’till  you  have  tlur 
Sign  from  me,  which  (hall  be  by  laying  my  Right  Hand  on  ray  Left 
Shoulder.  The  Lord  God  forgive  thee,  I do. 

In  the  Midfl  of  fome  private  Ejaculations,  offering  to  pull  down  his 
Cap,  heefpieda  Gentlewoman  at  a Window  nigh,  kitted  his  Hand, 

laid,  Tour  Servant,  MJlrtfs. His  Cap  being  pull'd  down,  he  lifted 

up  his  Hands,  and  laid,  I di [claim  any  Dfe>  t f mine  ow,  the'?  :<  ntshfam 
in  me%  look  upon  me  through  Jefus  Cunjh  Lord  Jf".,  re.,..,  my  •}  „/  < And 
thereupon  giving  the  Sign,  the  Executioner  turn’d  him  off.  And  alter 
fome  fliort  Time  lie  was  cut  down,  and  his  Body  convey’d  to  a Houfe 
near,  there  to  reft  for  a Space,  ‘till  they  provided  I ir  him  1 If  cent  Burial. 

The  Confluence  of  People  from  the  Gaol  to  the  Place  of  Execution 
was  very  great,  beyond  the  Memory  of  any  upon  the  like  Uccifinn. 

During  his  Imprlfonmcnr,  and  to  the  Juft  Breath  of  Life,  his  Car- 
riage was  very  undaunted. 


NUMBER  X. 


Tide  Behaviour  and  Speech  of  Air.  John  Twyn,  at  his  Execution  *. 


IN  the  Interval,  betwixt  the  Condemnation  and  Execution  of  John 
Twyn,  divers  Applications  were  made  to  him,  in  order  both  to  Ins 
Temporal  and  Eternal  Good  ; and  in  particular,  Mr.  Weldon,  the  Ordi- 
nary of  Ketvgate,  fpent  much  Time  and  Pains  upon  him,  to  convince 
him  of  that  horrid  Crime  for  which  he  was  to  fuffer;  particularly  pref- 
ling him  to  a Confeffion  both  of  his  Offence,  and  of  the  Author  of  that 
treafonable  Piece  for  which  he  was  to  die.  His  Anfwcr  was,  That  it 
was.  not  his  Principle  to  betray  the  Author,  but  it  belong’d  to  others  ; 
whereupon  Mr.  Ordinary  demanded  of  him,  'V  hat  it  was  that  could 
prevail  with  him  to  undertake  the  Printing  of  it  ? He  laid.  He  was  a 
poor  Man  ; that  he  had  received  Forty  Shillings,  and  the  Promife  of  a 
larger  Sum,  whereupon  he  undertook  it ; but  who  it  was  that  made  him 
that  Promife,  he  would  not  difeover. 

Mr.  Ordinary  did  likewife  further  urge  him  to  a Confeflion  of  the. 
Author,  upon  a Confidence  that  fuch  a Difeovery  might  lave  his  Life; 
To  which  he  rcpliid.  That  he  neither  could  do  it,  nor  did  believe  him- 
fclf  obliged  to  it,  if  he  could  ; for  better  (fays  he)  one  fuller,  than 
many.  Being  prefs’d  to  receive  the  Bluffed  Sacrament,  he  icturrfd. 
That  he  was  not  free  to  do  it ; hu  was  againfl  receiving  according  to 
the  Forms  of  this  Church,  and  he  hoped  lie  might  do  well  cnouch  with- 
out it  ; and  in  this  Temper  he  continued  ’till  he  came  to  the  Place  of 
Execution,  where  going  up  tile  Ladder,  Mr.  Sheriff’  told  him.  That  il 
he  had  any  Thing  to 'lay,  he  IhoulJ  remember  the  Cautions  he  had 
given  him. 

Twyn.  I fuppofc  this  Appearance  of  People  doth  expect  that  I fliould 
fav  fometlnng  as  to  the  Matter  l come  here  for.  It  is  true,  l come 
here  condemn’d  as  a Traitor,  for  printing  a Book,  taken  to  be,  and 
own’d  to  be,  raid  judged  to  he,  fcamlalons  and  fcditious. 

Sir  R.  Ford.  And  treafonable,  put  that  in  too. 

Twyn.  For  my  own  Part,  I can  fay  this,  I knew  i;  net  to  be  fo,  till 
I came  to  the  Bar  to  be  tried  : 1 was  furpiiz-.d  in  the  doing  of  it,  both 
in  the  Becinning,  and  at  laff,  I wis  clear  and  free  in  my  own  Thoughts, 

as  not  to  intend  any  Sedition.  

Sir  R.  Ford.  I would  not  willingly  interhipt  a dying  Man  ; I told 
you  before  that  vou  mutt  not  declare  any  thing  in  Juftihcatiun,  or  Mi- 
ll ration  of  fo  foul  a Crime  ; but  if  you  had  any  thing  to  fay  that  was 
for  the  difourthening  of  your  own  Conference,  or  to  give  any  good  Ad- 
monitions to  the  People  to  beware  of  falling  into  the  like  Crime,  you 


fhould  be  patiently  heard  ; but  I wonder  you  fhouM  go  about  fo  juttify 
youtftlf  in  this,  when  you  did  confrls  both  to  my  Brother  here,  an.| 
my  lei  f,  after  Sentence,  that  that  which  wa»  patted  upon  vou  was  jult 
and  defcFved.  J 

Twyn.  I do  not  fay  othcrwilc  of  it,  hut  that  it  was  juft ; but  as  to 
my  Ignorance  of  the  Matter  of  intending  or  imagining  to  fomenr  and 
contrive  any  fuch  Thing  tending  to  fuch  Ends,  lmt  barely  for  dieting 
a little  Money  for  my  family  ;.I  was  as  clear  as  the  Child  unborn  o( 
any  other  Defign  knowingly,  of  any  fuch  Thing,  I do  look  upon  ii  as 
a Surprizai.  birfl,  I was  furprized  in  this  Matter,  by  r.  afon  of  that 
dangerous  Sicknefs  and  Weaknefs  I was  in  when  it  was  brought , 1 re- 
ceived it  with  iny  own  Hands,  but  it  was  wrapt  up  in  watte  Pape;,  and 
fo  l deliver’d  it  to  my  Servant,  he  went  on  with  it;  and  two  or ’three 
Days  after,  it  w«  taken  from  me  by  thofc  that  came  to  fcarch  my  Houfe, 


foon  as  it  was  brought  in,  the  third  Day  1 was  dtfcovrr’d  in  it,  by  fome 
way  of  Information  ; and  whether  thofc  that  were  the  Senders  of  it  in 
might  not  be  the  Difcov  irt,  I know  not.  Soma  Difoverv  was  made 
by  the  Confettion  of  thofc  that  fcarchrd  iny  Houle  : They  came  In  In- 
formation, not  by  Chance.  Then  when  they  had  taken  me,  I did  in- 
genuoutty  acknowledge  and  confetti  who  I had  it  of;  and  vet  for  all  this, 
the  fcarchin-  after  thnfe  Perfons  concern’d  was  neglected  that  whole 
Day,  cho  they  were  at  Home,  and  eafy  to  be  taken,  1 could  prove  it. 

Sir  R.  Ford.  Mr.  Tvyu,  give  me  Leave  t.>  tell  you  once  more,  that  I 
am  heartily  lorry  yon  have  given  me  the  Occaffon  to  interrupt  you  a 
fecond  l ime  ; all  thefe  Things  you  pleaded  at  the  Bar,  and  faid  as  much 
as  yoil  could  ; the  Wifdom  and  Juflice  of  the  Bench  did  not  think  this 
to  be  a foftreient  Excufc  of  that  Treafou  you  are  found  guilty  of ; I 
would  a(k  to  what  End  this  Difcouric  tends  ? Tell  me  your  E.id. 

fwyi.  My  End  is  this,  arid  it  plvafc  your  YVorftnp,  to  fliev.-  how  ig- 
norant and  unacquainted  I was  with  the  Nature  of  the  Thing;  and  how 
far  I w’as  in  my  Confcicncc  from  intending  that  Treafbn. 

Sir  R.  Ford.  You  lay  you  were  furprized.  and  that  you  knew  not  the 
( Treafon;  Was  it  not  clearly  and  plainly  (by  your  own  S-rvam)  proved 
that  vou  compofed  fome  Part  of  it,  and  printed  it  yourfdf,  and  correaed 
it?  Yoy  underffood  Engli/h,  or  elfc  you  could  not  corrici  ii  ; ,f  v<  u un. 
derftood  Engli/h,  or  Sen*,  you  could  not  be  ignorant  that  it  was  3 hor- 


• This  Speech  fliould  follow  hi;  Trial,  in  Vql.  II.  p.  454. 
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rid  Piece  of  T reafoir,  fuch  as  no  honed  Man  ought  to  fee  and  conceal  | 
one  half  Hour ; therefore  do  nor  juflify  yourfclf,  it  ferves  not  to  any  ' 
Purpofc  here,  or  in  the  World  to  come:  If  you  are  not  guilty  of  the  1 
Malice,  you  have  the  more  cafy  Acccfs  to  Comfort  hereafter  j but  that 
will  not  help  you  here  on  Earth  : Pray  fpend  that  little  Time  you  have 
to  fome  better  Purpofc  than  this  ; if  you  have  any  Thing  to  fay  that  may 
become  a modeft  Man  to  fay,  we  are  willing  to  hear  it : If  you  can  re- 
member any  Perfon  that  adifted  you  in  correcting  it,  or  otherwife  were 
concerned  in  it,  fay  it. 

Twyn.  No  Perfon  a (Tided  me,  I corrected  it  not ; it  was  carried  oat  of 
my  Houfe  to  correct,  and  brought  in  corrected . 

Sir  R,  Ford  You  fhall  not  fay  that  you  arc  denied  that  Chrifiian  Li- 
berty a dying  Man  ought  to  have  ; we  are  not  to  Aider  any  Reflections  on 
Urn  Buftnefs,  you  haJa  fair  Trial  : 1 fay,  we  would  not  deprive  you  of  1 
your  Liberty  of  fpeaking,  but  do  not  abufe  that  Liberty  that  is  given 

f<ou,  by  fpending  your  Time  impertinently,  and  fruitlefsly;  but  if  you 
lave  any  thing  further  to  offer  to  God,  which  is  more  for  your  Good,  go  , 
to  that. 

Tuyn.  I fhall  forbear  to  infill  any  further,  as  to  the  Narration  of  that 
Matter;  I fhall  be  very  unwilling  and  tender  of  reflecting  any  thing  upon 
the  King,  or  the  Government,  or  give  Offence  to  your  Worth ips  any  way. 
Sir  R.  Ford.  Nothing  but  that  mail  offend  us. 

Twyn.  I fhall  go  to  Prayer. 

Sir  R.  Ford.  Do,  do,  we  will  join  with  you,  and  pray  for  you. 

He  continued  in  private  Prayer  on  the  Ladder  fome  Time. 

Sir  R.  Ford.  Executioner,  do  not  turn  him  off,  'till  he  has  given  you  a 
Sign. 

Mr.  Ordinary  of  Newgate.  Mr.  Tityn,  give  a Sign  to  the  Executioner, 
when  you  have  done  ; you  mull  not  throw  yourfelf  off,  you  will  be  your 
own  Executioner  in  that. 

Tuyn.  Executioner,  when  I give  you  the  Sign,  by  pulling  you  by  the 
Shoe,  then  turn  me  off. 

Executioner.  1 will,  I will,  the  Lord  blcfs  thy  poor  Soul. 

Afterwards,  the  Executioner  coming  down,  Air.  Twyn  told  him,  the 
Sign  ihould  be  by  moving  his  Foot. 


Twyn.  0 Ls’d,  hear  the  Prayer  of  thy  four  Serva-t,  receive  me  hu  thy 
■Me  1 iy  t Lord,  in  the/  I believe , receive  my  Spirit  / Lard  Jefut  I let  my  Pray- 
ers It  acceptable  in  thy  Sight  ! O Lard,  my  Strength,  and  my  Redeemer  ! O La > d, 
I be  fetch  thee , receive  me  ir.ts  the  Arms  of  thy  Mercy  ; bt  me  have  an  Inheri- 
tance with  thee , ti  live  with  thee  for  ever,  and  then  come.  Lord  jefus ! came 
juicily/ 

Then  giving  the  Sign,  the  Executioner  did  bis  Office  ; and  being  cut 
down,  his  Head  was  fevered  from  his  Body,  and  his  Body  divided  into 
four  (Quarters,  which  arc  to  be  difpofed  of  as  the  King  fhall  dlign  ; fince 
which  Time,  his  Head  is  placed  over  Ludgatc,  and  his  Quarters  upon 
Aiderjgate,  and  other  Gates  of  the  City. 

U will  be  lure  convenient  to  make  Tws  Ohftrvatisns  s tin  the  Words  of  the 
Prfcuer. 

THIRST,  he  fays.  That  the  Proofs  were  fentoutof  his  Houfe  to  he  cor-1 
A reeled,  and  brought  back  again  corrected,  and  fo  not  corrected  by 
himfclf;  which  is  not  only  contrary  to  what  be  formerly  owned,  as  was 
made  out  by  fcvcral  Proofs  at  his  Trial,  concerning  his  own  correcting 
of  it,  but  to  his  folcmn  Declaration  at  the  Bar,  avowing,  that  he  knew 
nothing  more  of  the  Bufinefs  than  what  he  there  delivered:  For,  fuppo- 
Ang  fuch  a Confcflion,  the  next  Qucftion  would  infallibly  have  been.  To 
whom  was  it  carried  ? or,  Who  Corrected  it  i as  the  rcadieit  way  to  the 
Difcovery  of  the  Author. 

Secondly,  he  faVs,  That  the  Per  Cons  Concerned  (meaning  Culvert,  and 
her  Maid)  were  neglected  that  whole  Day,  being  at  Home,  and  cafy  to  be 
taken,  which  is  difproved,  both  by  his  own  Servants,  and  Mrs.  Calvert’s : 
And  likewife  proved,  on  the  other  Side,  That  if  he  himfelf  would  have 
ordered  his  Apprentice  to  have  look'd  after  the  Maid  ^as  he  promifed, 
and  was  directed),  Ihc  had  been  fccured  that  very  Morning  ; the  Fellow 
meeting  her  in  St.  Bdrtholmtw' s Chfe,  within  a Quarter  of  an  Hour  after 
his  Mailer  was  carried  away,  not  knowing  that  flic  had  any  Concern  in 
the  Bufinefs.  As  to  the  Miltrcfs  herfeif,  fhc  is,  at  prefect,  under  Cuftody. 


NUMBER  XL 

The  Earl  of  Clarendon’*  Vindication  of  Himfelf  againjl  the  Articles  of  Treafon  exhibited  againf  him 

in  Parliament  *. 


Mr.  Scymour’r  SPEECH  to  the  Houfe  cf  Lords, 

My  Lords, 

<*  fl'IHE  Commons  affembled  in  Parliament,  having  received  In- 
« I fonnation  of  divers  treafonablc  Practices  ami  Defigns  of  a 
“ great  Peer  of  this  Houfe,  (Eduard  Earl  of  Clarendon)  com- 

•*  mand  me  to  accufe  the  Lid  f Edward  Earl  of  Clarendon  of  Treafon, 
«*  and  other  Crimes  and  Mifdcmeanors ; and  I do  here  in  their  Names, 
“ and  in  the  Names  of  the  Commons  of  England,  accufe  Edward  Earl 
“ of  Clarendon  of  Treafon,  and  other  high  Crimes  and  Mifdeme3nors.  I 
««  anj  further  commanded  by  the  Houfe  of  Commons,  to  defire  your 
“ Lordfhips,  That  the  Earl  of  Clarendsn  may  forthwith  be  ftqucAered 
««  from  Parliament,  and  be  committed  to  fafe  Cuftody.  They  further 
« command  me  to  acquaint  your  Lordfhips,  That  they  will  in  con- 
venient  Time  exhibit  the  Articles  of  the  Charge  againft  him. 

November  14.,  1667.  The  Vote  of  the  Houfe  of  Lords. 
Refolvcd,  £sV. 

«<  That  the  Lords  have  net  complied  with  the  D/fire  of  the  Houfe  cf  Com- 
et mans,  concerning  the  Commitment  of  the  Earl  of  Clarendon,  one/  Jequejleriiig 
“ him  f om  Parliament ; bttauft  the  Houfe  of  Commons  have  only  accufedhim 
of  Treafon  in  general,  and  have  net  ajpgned  crjfecifed  any  particular  Treafon. 

ARTICLES  <f  Treafon  exhibited  in  Parliament  againjl  Edward  Earl  of 
Clarendon. 

I.  “'THAT  the  Earl  of  Clarendon  hath  defigned  a Standing  Army  to 
■*  “ be  railed,  and  to  govern  the  Kingdom  thereby  ; advifing  the 
««  King  to  difiblvc  the  prefent  Parliament;  to  lay  afidc  afl  Thoughts  of 
« Parliaments  for  the  future  ; to  govern  by  Military  Power,  and  to 
“ maintain  the  fame  by  Free  Quarter  and  Contribution. 

IL  “ That  he  hath,  in  hearing  of  many  of  his  Majefty’s  Subjects, 
« f.dfely  and  feditiouily  f.iid,  the  King  was  in  his  Heart  a Papift,  Popifh- 
“ ly  affected,  or  Words  to  that  Effect. 

III.  That  he  hath  received  great  Sums  of  Money  for  paffing  the  Canary 
*t  Patent,  and  other  illegal  Patents  ; and  granting  levcral  Injunctions  to 
“ Hop  Proceedings  at  Law  againfl  them,  and  other  illegal  Patents  rormer- 
“ ly  granted. 

I V.  “ That  he  hath  advifed  and  procured  divers  of  his  Majefty’s  Sub- 
<«  jeets  to  beimprifoned  again!!  Law,  in  remote  iflands,  Garrifpns,  and 
“ other  Places,  thereby  to  prevent  them  from  the  Benefit  of  the  Law; 

and  to  introduce  Precedents  for  Imprifoning  of  other  of  his  Majefty’s 
«*  Subjects  in  like  Manner. 

V.  “ That  he  hath  corruptly  fold  fevcral  Offices,  contrary  to  Law. 

VI.  “ That  he  hath  procured  hisMajcfly’s  Cuftoms  to  be  farmed  at 
«*  under  Rates,  knowing  the  fame;  and  great  pretended  D-bts  to  be  paid 
«*  by  his  Majefty,  to  the  Payment  whereof  his  Majefty  was  not  in  Strift- 


“ nefs  hound  : And  hath  received  great  Suras  of  Money  for  procuring  the 
“ fame. 

VII.  “ That  he  hath  received  great  Sums  of  Money  from  the  Com- 
“ pany  cf  Vintners,  or  fome  of  them,  or  their  Agents,  for  enhancing  the 
“ Prices  of  Wine,  and  for  freeing  them  from  the  Payment  of  legal  Pe- 
“ nalties  which  they  had  incurred. 

VHI.  “ That  he  hath  in  a fhort  Time  gained  to  himfelf  a far  greater 
“ Eftate  than  can  be  imagined  to  be  lawfully  gained  in  folhort  a Time:  And 
“ contrary  to  his  Gath,  hath  procured  fevcral  Grants  under  ihe  Great  Seal 
“ from  his  Majefty,  to  himfelf  and  Relations,  of  leveral  of  hisMajefty’s 
“ Lands,  Hereditaments,  and  Leafcs,  to  the  Dif-prolit  of  his  Majefty. 

IX.  “ That  lie  introduced  an  arbitrary  Government  in  bis  Majefty’s 
“ foreign  Plantations;  and  hath  cauicd  fuch  as  complained  thereof,  be- 
“ fore  tus  Majefty  and  Council,  to  be  long  impri toned  for  fo  doing. 

X.  “ That  he  did  reject  and  fruftratc  a Propofal  and  Undertaking, 
“ approved  by  his  Majefty,  for  the  Prcfervstion  of  Nevis  and  St.  Cbrijle- 
“ fheFs , and  reducing  the  French  Plantations  to  his  Majefty’s  Obedience, 
“ after  the  Commiflioris  were  drawn  for  that  Purpoie;  which  was  the 
“ Occafion  of  fuch  great  Loffes  and  Damages  in  thofc  Parts. 

XL  “ That  lie  advifed  and  effected  the  Sale  of  Dunkirk  to  the  French 
“ King,  being  Part  of  his  Majetly’s  Dominions,  together  with  the 
“ Ammunition,  Artillery,  and  all  Sorts  of  Stores  there,  and  for  no 
“ greater  Value  than  the  faid  Ammunition,  Artillery,  and  Stores  were 
“ worth. 

XII.  " That  the  faid  Earl  did  unduly  caufe  his  Majefly's  Letters  Pa- 
“ tents  under  the  Great  Seal  of  England  (to  oneDr.  Crewiber ) to  be  altered, 
“ and  the  Inrollment  thereof  to  be  unduly  razed. 

XIII.  “ That  he  hath,  in  an  arbitrary  Way,  examined  and  drawn 
“ into  Qtreftion  divers  of  hisMajefty’s  Subjefts  concerning  their  Lands, 
ct  Tenements,  Goods  and  Chattels,  and  Properties;  determined  thereof 
“ at  the  Council-Table,  and  flopped  Proceedings  at  Law  ; and  threatened 
“ fome  that  pleaded  the  Statute  at  17  Car.  I. 

XIV.  “ That  he  had  caufed  Quo  Warrant  t's  to  be  iffiicd  out  againft 
“ moft  of  the  Corporations  of  England  by  Act  of  Parliament,  to  the  in- 
“ tent  he  might  receive  great  Sums  of  Money  from  them  for  renewing 
“ their  Charters  ; which  when  they  complied  withal,  he  caufcd  the  fa/d 
“ 4Jw  Warranto' s to  be  difeharged,  and  Profecutiou  thereon  to  ceafe. 

XV.  “ That  he  procured  the  Bills  of  Settlement  for  I>  eland,  and  ro- 
“ esived  great  Sums  of  Money  for  the  fame  in  a mod  corrupt  and  unlaw- 
“ ful  Manner. 

XV I.  “That  he  hath  deluded  his  Majefty  and  the  Nation,  in  all 
“ foreign  Treaties  and  Negotiations  relating  to  the  late  War. 

XV I I . “ That  he  was  a principal  Author  of  that  fatal  Counfel  ofdi- 
“ viding  the  Fleet,  about  June  1666.” 

t THE  firft  Charge,  then,  that  is  primed  againft  me,  is,  That  the 
Earl  of  Clarendon  bath  defigned  a Jlanding  Army  ~ti  be  unfed , and  to  gs- 

* This  Vindication  Ihould  lx  read  after  the  Proceedings  againft  the  Earl  of  Clam  due,  in  Vol.II.p.  580. 

Montpelier , ’jtdyic.,  i«f8. 

-f  As  r.at!  iag  could  be  more  furprifing  to  me,  nor  I think  to  any  Min  elfc,  than  to  find  rnyfelf,  after  near  Thirty  Tears  Sendee  of  the  Crown  in  the  higiieft  Tmft  ; after 
having  puffed  all  the  Time  of  hia  Majefty1 s F'3e  wirh  him  beyond  the  Seas,  and  in  his  Service,  and  in  which  the  indefatigable  Pains  I took  wai  notorious  to  many  Nations; 
and  aftei  I had  the  Honour  and  ILppiiicfe  to  return  again  with  hit  Majefty  into  Ea;:.tnd,  and  to  receive  from  him  to  many  eminent  Mark*  of  his  Fasosr,  and  to  fcrvc 
him  hear  Eight  Year*  after  his  I'.elurn,  in  the  Place  of  the  greateft  Trull,  without  ever  having  difeovered  that  his  Majefty  was  offended  with  me,  or,  in  Truth,  that 
he  had  ever  the  leall  ill  Sncccfs  from  any  Cour.fel  I had  ever  given  him ; or  that. any  Perfon  of  Honour  arid  Reputation,  or  Irtcreft  in  the  Nation,  bad  ever  made 
the  leaft  Complaint  ayair.fi  me,  or  had  any  Thought  llvat  ihc  Mlfcarriiges  (for  Miieartiage*  were  enough  fpeken  of)  had  proceeded  from  me,  or  ai.y  Advice  of 
mine  : 1 fay,  as  after  ail  this  1 could  not  but  he  exceedingly  furprifed,  to  find  myfclf  on  a hidden,  when  1 had  not  the  leaft  Imagination  of  it,  bereft  of  the  King’s  Fa- 
vour ; and  fallen  fo  far  from  his  Kinducfi,  even  within  three  cr  four  Days  after  his  Majefty  had  vouchfafed  to  condole  with  me  rn  m y Houfe  for  the  Death  of  my  Wife, 
i hat  he  refotved  to  take  the  Great  Seal  from  me : So  it  was  no  Cin-ll  Comfort  to  me,  to  fee  and  know,  that  scry  few  Men  of  Honour  or  Reputation  approved  or 
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mern  the  Kingdom  thereby ; ado's  fed  t'cr  King  to  dijplve  the  prefent  P or ardent ; 
la  lay  ajide  all  Thoughts  ef  Pa’ Contents  for  the  futurt ; » govern  by  Military 
Pcv.  tr , and  to  maintain  the fume  by  free  Quarter  and  Contribution. 

It  is  no  great  Vanity  to  believe,  that  there  is  not  one  Pcrfon  in  Eng- 
land, of  any  Quality,  xo  whom  1 am  iu  any  Degree  known,  who  believes 
me  guilty  of  tuts  Charge  ; and  I want  no:  s Cloud  of  Wiineffes,  (betides 
the  T efttmony  that  1 hope  his  Majrfty  hitnfelf  will  vouchfafe  to  give  me 
in  this  Particulax)  who  imm  all  they  have  heard  xne  lay  iu.Council,  and 
iu  Converfation,  can  vindicate  me  from  this  odious  Opinion.  Having 
had  the  Honour,  by  the  I'pccial  Command  of  his  late  Majcily  of  blefied 
Memory  to  attend  the  Prince,  his  now  Majdly,  into  the  Parts  beyond 
the  Se  s,  and  tn  be  always  with  him  and  in  his  Service  thefe  many  Years 
of  his  Exile,  and  till  his  happy  Return  ; I always  endeavoured  to  imprint 
in  his  Majefty's  Mind  an  Affection,  Eftcein  and  Reverence  for  the  Laws 
of  the  Land;  without  the  trampling  <>i  which  under  Foot  hiinlelf  could 
not  have  been  opprtlTed  ; and  bv  tnc  \’ indication  and  Support  of  them, 
he  could  only  hope  and  expect  Honour  and  Security  tothr  Crown.  Upon 
this  Foundation  ind  declared  judgment,  I came  into  the  Service  of  his 
Father,  by  oppoling  all  illegal  and  irregular  Proceedings  in  Parliament; 
and  I never  fwerved  from  that  Rule  in  my  Advice  and  Counfcl  to  him  or 
his  Son.  From  the  Time  of  his  Majefty’s  happy  Return  from  beyond 
the  Seas,  I took  nothing  f>  much  at’He'art  a:  the  Eftablilhment  of  the 
due  Administration  of  lattice  throughout  the  Kingdom,  according  to 
the  known  Laws  of  the  Land,  as  the  belt  Expedient  1 could  think  ot  for 
xhc  conipofini'  she  general  Dillcmpers  of  the  Nation,  and  uniting  the 
Hearts  of  the  People  in  a true  Obedience  to,  and  Reverence  for  his  Ma- 
je fly's  Pcrfon  and  Government.  And  with  what  Succcfs  1 ferved  his 
Majefty  in  this  Province,  (which  lie  was  picafcd  principally  to  commit 
to  my  Care  and  Trull)  I mull  appeal  to  the  whole  Nation  ; and  whether 
iheoldett  Man  can  remember,  that  in  the  b.ft  Times  Juftice  was  ever 
more  equally  adminiftered,  and  with  lefs Complaint  and  Murmur  ; which 
hath  been  frequently  acknowledged  from  all  the  Parts  of  the  Kingdom, 
and  been  often  taken  Notice  of  by  the  King  himfelf  with  great  Approba- 
tion, and  confcIL-d  by  moll  of  the  Nobility  upon  fevcral  Occafions.  I 
have  often  declared  in  Parliament  the  King's  Aftcdlion  and  Reverence  for 
the  Laws,  and  his  Rcfelution  neither  to  fwerve  from  them  himfelf,  nor 
to  fiiffcr  any  hotly  clfc  to  do  fo : And  upon  the  publick  Occalions  of 
fwearing  the  Judges  in  any  Courts,  I always  enjoined  them  to  be  very 
ltrid  and  prccife  in  the  Adminiit ration  of  Juttice  according  to  Law,  with 
all  Equality,  and  without  Rifpect  of  Perfons,  which  the  King  expedted 
from  them  ; and  that  as  hercfolvcd  never  to  interpofe  by  Mcflage  or  Let- 
ter for  the  Advancement  or  Favour  of,  any  Man’s  Right  or  Title,  fo  he 
would  take  it  very  ill  if  any  Subject  (how  great  foever)  Ihould  be  able  to 
pervert  them  : And  I do  believd,  there  have  never  palled  fo  many  Years 
together  in  any  Age,  in  which  the  Crown  hath  not  in  the  lead  Degree  in- 
terpoied  in  anv  Ca.ifc  or  Title  depending  in  IVe/hni- Jhr-H.ul,  to  incline 
the  Court  to  this  or  that  Side;  or  in  which  the’  Crown  iticlf  hath  had  fo 
many  Can fes  judged  againft  it  iu  fcveral  Court-  ; at  icuil  in  which  for- 
mer Practice  and  Ul'agc  on  the  Behalf  of  the  Crown  hath  been  )efs  fol- 
lowed : And  nothing  is  more  known,  than  that  from  the  Time  of  the 
King's  blellcd  Return  into  England,  oven  to  the  Preparation  ol  this  Charge 
a gain'd  me,  I was  reproached  with  nothing  fo  much  as  too  rnueh  adhering 
to  the  Law,  ami  fubjctRing  all  Pcrlbns  to  it  •,  ami  this  Reproach  hath  not 
been  call  upon  me  by  any  to  bitterly  an  ! malicioudy,  and  in  Places  where 
they  thought  it  might  produce  molt  Prejudice  to  me,  as  by  thofc  who  now 
contrived  this  Charge,  and  who  have  always  been  great  Enemies  to  the 


All  this,  and  much  more  of  this  kind,  is  manifeft  to  all  the  World  ; 
and  therefore  I need  not  labour  more  in  this  Vindication.  Yet  I cannot 
but  obferve,  that  there  is  not  in  all  the  Kina’s  Forces,  nor  was  not  when 
his  Forces  were  then  much  greater,  one  Officer  recommended  by  me  ; 
and  mofl  of  them  fuch  who  profefled  publicklv  a great  Ammoficy  againft 
me  - having  been,  by  the  Malice  of  feme  Men,  very  unreafonably  per- 
fuaded  that  1 was  their  Enemy;  that  I tie  fired  that  they  might  be  dii- 
banJcd  ; at  lead  fo  obliged  to  the  Rules  of  Law,  that  they  Ihould  be  every 
Day  call  into  Prifon  ; and  they  had  indeed  found  that  in  feme  Infolencies 
they  had  committed  againft  the  Law,  and  fome  Pretences  they  had  fittdc 
to  Privilcaes  againll  Arrcfts,  and  the  like,  that  I had  always  oppofed  their 
Defircs.  ‘So  that  it  is  not  probable  lh.tt  I Ihould  contribute  my  Advice 
for  the  railing  a Standing  Army,  and  that  the  Kingdom  (Item Id  be  go- 
verned thereby,  when  there  were  very  few  Men  fo  like  to  be  dctlroycd  by 
that  Army  as  niyfelf.  . , , , , . , 

There  is  another  Part  of  this  Article,  how  improbable  and  impoffiblc 
foever,  which  in  many  Rclpcc'h  will  require  a more  ample  Dilcourle  and 
Defence:  That  l adv.fcd  the  King  to  d.lfelvc  the  prclent  Parliament  ; to 
lay  afnlcall  Thoughts  of  Parliaments  for  the  luturc;  to  govern  by  Military 
Power,  and  to  maintain  the  fame  by  free  Quarter  and  Contribution. 
Which  Particulars,  fo  compounded  and  put  together,  and  felenmly  un- 
dertaken to  be  proved,  even  by  two  Privy-Councillors,  who  pretended  to 
be  prefent  at  the  Debate,  was  in  Truth  the  Foundation  of  the  great  Pre- 


judice that  was  raifed  againll  me ; and  which,  though  known  to  be  falfe 
to  the  P»rfons  who  thfperfid  it,  and  appeared  very  impoffiblc  to  all  Men 
who  had  but  an  indifferent  good  Opinion  of  my  Integrity  or  Difcretion  ; 
yet  the  Manner  of  the  Infinuation,  and  the  Ciicumfhnices  with  which  it 
was  related,  and  the  private  Intimation  from  fome  PriVy-CoutlciUors  that 
they  would  prove  it,  got  fo  much  Credit  in  the  Haufe  of  Commons,  that 
they  thought  fit  to  make  it  a Part  of  my  Charge ; and  therefore  it  will  be 
ncccifary  to  fet  out  a clear  Narrative  of  that  whole  Debate,  upon  fome 
Particulars  whereof  thofc  Informers  againfl  their  Oath,  and  againll  ajl 
kind  of  Ingenuity,  have  grounded  their  Infinuation,  and  direct  ( though 
hitherto  fcerct)  Information  : All  the  Particulars  whereof  are  fo  well 
known  to  fevers!  Perfons  of  Honour  who  were  prefent,  that  I could  never 
have  doubted,  if  the  Matter  had  ever  been  brought  to  a public  Examina- 
tion, 1 fhoulJ  have  received  an  ample  Vindication  ; and,  in  Truth,  that 
the  Informers  themfclvcs,  how  confidently  foever  they  had  undertaken 
it,  would  never  have  juftified  their  Accufation. 

At  the  lifi  Recefs  of  tiie  Parliament  it  had  been  prorogued  to  the  tenth 
of  Ofloler  following,  1 being  at  that  time  indifpofed  with  the  Gout,  ami  fe 
not  able  to  be  prefent.  About  the  Beginning  of  June  (the  Treaty  being 
then  begun  at  Breda),  the  Daub  Fleet,  under  the  Command  of  De  R itter, 
came  upon  our  Coaft,  and  leetned  to  be  bound  for  the  River  of  Thames, 
which  caufeJ  a general  Terror  in  Kent ; upon  which,  Lieutenant-Gene- 
ral Bril ddl. ton  was  fuddcnly  fent  down  thither  to  draw  the  Train-bands 
together,  in  order  to  which  he  convened  them  to  Rocbrjler  : The  Fortifi- 
cations at  Sbeerneft  (which  the  King  believed  to  have  been  madedcfenfthle 
having  himfelf  made  a Journey  thither  in  the  Winter,  and  charged  the 
Cominiffioucrs  for  the  Ordnance  for  the  Profecution  of  it,  who  no  doubt 
failed  much  in  the  Execution  of  his  Commands)  were  found  fo  weak,  and 
fo  utterly  untenable,  that,  upon  the  Approach  of  the  Dutch  Fleet,  the  Sol- 
diers who  were  iu  it  (who  were  very  good  experienced  Men,  and  under 
excellent  Officers)  were  by  theii  Cannon  forced  to  quit  it,  anJ  the  Dutch 
prtfently  landed  upon  it,  and  feemed  to  have  a Relolution  of  fortifying 
it:  Upon  the  News  whereof,  and  of  the  general  Diilra&ion  in  "that 
Country,  the  Duke  of  AllemaiL  was  fent  down  to  Chatham  with  fuch 
Troops  of  Horic  and  Foot  as  could  fpcedily  be  drawn  together  of  the  Re- 
giments of  Guards,  and  luch  of  the  Train-bands  of  the  neighbour  Couna 
tries  as  could  be  perfuaded  to  march.  Upon  the  General’s  Arrival  at 
Chatham , he  writ  very  chearful  and  confident  Letters,  that  he  had  no 
Fear  of  the  Dutch , if  they  fltould  make  any  Attempt,  which  he  was  con- 
fident they  durll  not  do ; and  that  he  had  put  a Chain  over  the  River 
which  would  flop  their  Ships  from  coming  up : However,  the  next  Day* 
being  the  twelfth  of  June,  the  Dutch  Fleet  advanced,  having  without 
the  lead  Difficulty  broken  the  Chain,  and  Ihonly  after  taken  and  burned 
two  or  three  of  the  grcatell  Ship3  of  the  Royal  Navy  ( which  had  been  very 
negligently  left  there,  and  might  well  have  been  brought  into  Security), 
and  fix  or  feven  Merchant-Ships,  whereof  fome  were  Outward-bound  with 
lMsrchandife ; all  Tilings  being  in  fo  great  Diffraction  at  Chatham,  and 
thereabouts,  that  nothing  was  done  that  was  naturally  to  be  expected 
from  an  experienced  Commander,  who  had  excellent  Officers  with  him, 
reaJy  to  obey  his  Orders. 

The  Noiie  of  this  quickly  filled  the  Cit  y of  London  ; and  yet  the  Con- 
fufion  there  was  not  lo  great  as  in  the  Court  it  fell',  where  they  who  had 
moil  advanced  the  War,  and  reproached  thole  who  were  againft  it,  as 
Men  who  were  not  folicitous  for  the  Honour  of  the  Nation,  and  who 
never  fpokc  of  the  Dutch  but  with  Contempt,  and  that  they  fliould  be 
cudgelled,  were  the  moll  dejc&d  Men  that  can  be  imagined,  fp'-akin°- 
very  bitterly  againft  thofc  who  had  advanced  the  War : And  truly;  the 
Diffraction  was  fo  grept  in  Court  and  City,  as  if  an  Army  of  a hunJred 
thouland  Men  had  encompaficd  it ; and  though  the  Dutch  Fleet  returned 
out  of  the  Thames,  and  advanced  no  farther  than  Chatham,  yet  it  re- 
mained ftill  upon  the  Conft,  and  landed  about  Harwich,  and  attempted 
the  Caftlc  of  Langborne- Point,  and  kept  the  Counties  01  FJfex,  Norfolk 
and  Suffolk,  in  perpetual  Alarm  for  many  Days  : The  Train-bands  which 
had  been  drawn  together,  pretended  that  the  Time  was  expired  that 
they  were  obliged  to  maintain  themfclvcs;  and  therefore  required  Pay' 
or  Liberty  to  depart,  though  the  Enemy  was  in  View,  and  themfclvcs 
like  to  be  made  the  lirft  Prey.  The  Regiments  which  had  been  raifed 
without  Charge  to  the  King,  upon  the  lntcreft  of  fevrral  Perfons  of  Ho- 
nour and  great  Reputation,  had  upon  the  firll  Mullers  received  one 
.Month’s  Pay  ; but  that  Time  was  expired  ; and  they  mull  either  receive 
another  Pay,  or  take  free  Quarter  upon  the  Country,  which  the  Time 
would  not  bear.  In  this  Perplexity,  feme  Perfons  had  advifed  the  King  to 
furomon  the  Parliament  to  convene  upon  a fhort  Day,  notwithftjindifnr 
it  Hood  prorogued  till  (JSob.r.  And  when  his  Majdly  sfked  my  Opi- 
nion of  it,  I told  him  1 thought  it  could  not  be  done;  I was  fure  ir  never 
had  been  done.  To  which  his  Majelly  replied.  That  he  was  allured 
by  many  that  he  might  do  it,  and  named  Mr.  Pnnn  to  be  of  that  Opi- 
nion. Shortly  after  his  Majdly  appointed  the  whole  Council  to  meet 
upon  the  Debate,  of  which  1 knew  nothing  r 11  1 came  into  the  Room  • 
'1  he  King  himfelf  told  us  what  we  were  to  debate  upon  ; that  we  all  few 


liked  what  was  done  ; but  that  the  feme  was  contrived,  purfued,  and  brought  to  pals  by  Men  and  Women  of  no  Credit  in  the  Nation  ; by  Men,  who  had  never  ferved  Ids 
Ely  or  his  bMfed Father  eminently  or  Ulifully,  but  moft  «i  them  ofT.uft  and  Credit  under  CromtaeU,  or  never  of  Credit  to  do  him  the  lead  Service:  and  who  wereunly 
-m-Vv  i-ith  me  for  not  bcinsr  plealed  with  tbnr  vicious  and  debauched  Lives,  or  tor  oppoGng  or  diflii  uling  their  loofe  and  unreafonable  Counfcla,  which  they  were  am  D„v 
audoLoutly  ndminillrin;:  m Matters  of  the  blphcft  Moment,  with  great  Licence  and  Prcfumption.  But,  above  all.  it  was  of  the  bight*  CunloUtion  to  me,  when  it  « aspnb- 
bcklr  ami  iodun»iouny  dcclired,  that  the  King  was  tuirly  lefulvtd  to  dcflroT  roe,  and  woo  Id  take  it  » cry  well  iron  all  Men  who  would  outribue  thereunto,  by  bnne.ue  in 
anv  rlnn.f  ,,r  Accuf.tion  3*»m|l  me:  when  the  mud  notorious  Enemies  I had,  were  the  only  Perfons  IruUeilni  Employment ; Mcnwhohadmc.lt  eminently  diflervcit  and  roa- 
licmull  y traduced  the  King,  and  been  to  that  Time  looked  up  mas  fuch  by  his  Ma;efty ; an-J  all  wl,»  were  believed  to  have  Kinducf*  for  n:r,  w.-re  U.idmmienanccd ; when  Men 
of  all  Conditions  and  IKurces  were  daily  follldted  and  importuned,  by  Promifcs  and  Threats,  to  dcc'art  thettttlvr*  againll  me,  at  b all  ■!  they  would  not  be  wrought  over  to 
doai.v  Thiwt  aR-onft  their  Confeicncea,  tba*.  tliryabf.nl  thrmftlte* from  thofc  Debateii  that  all  tki»  Malice  and  Curlp.racy.  with  fo  long  Debt  or atinn  and  Confultation. 
Ihuiild  nut  be  aWc  at  belt  to  produce  and  exhibit  any  other  Ciurec  and  Accufation  againft  roe,  but  Ijuh  a one,  as  moft  Men  who  knew  me,  or  lud  any  T rmt  and  Employ  mtnt 
in  the  Publick  Mfairs,  were  well  able  to  vindicate  me  from  the  Guilt  of,  and  <»eu  roy  Loamies  themfclvcs  did  ro.t  believe  : The  Partreuiars  « nertof  (**  fir  ,s|  c“ 
take  Notice  of  them,  they  having  not  to  this  Day  been  reduced  into  any  Form,  fo  much  as  in  the  Beujtof  Commons  ilfclf)  I ihall  now  examine  ; 3ml  if  I Dull  aa. 
‘ ,cdioiis  in  the  Examination  and  D.fquifuion  of  them,  and  to  Ciy  more  than  1.  ncccifary  for  n.y  own  Defence,  and  to  mention  many  particular  Pcrfor,,  a„a- 
' n Occafions  of  this  Kind  ; I dr-fire  it  may  he  remembered  arid  coululered,  that  this  is  not  written  a>  a formal  AtHwer  to  an  Impeachment,  nor 


cation  being  fo  ftriciiy 
Domeftfek  Al^rirs,  and  the  Lett' 
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the  Straits  we  were  in,  the  general  Diftemper  of  the  Nation,  the  Info- 
lencc  of  the  Enemy  ; that  there  was  a Neceflity  of  having  an  Army ; that 
he  «;ad  no  Money,  nor  knew  where  to  get  any,  nor  could  iniag.ne  any 
other  Way  to  provide  againfi  the  Iiicor.vcniencies  which  were  in  View, 
than  by  calling  the  Parliament ; of  which  and  any  other  Expedient  he 
would  receive  our  Advice ; expirffing  fo  much  of  his  own  Svnfr,  that  it 
was  plain  enough  that  he  inclined  to  that  Remedy  : Upon  which  three  or 
lour  of  thole  who  (at  at  the  lower  End  of  the  Tabic,  and  who  were  known 
to  have  contrived  the  Counfcl,  expreffed  therafelves  at  large  ; formed  very 
confident  that  it  might  lawfully  be  done  ; that  no  o;hcr  Way  could  be 
found  to  raife Money , that  Men  could  not  be  kept  together  without  Money, 
and  defired  tiiat  they  who  were  of  anotherOpinion  would  propofc  fume  other 
Counfcl.  1 da  not  deny,  their  Reafons  did  in  no  degree  farisfv  me  ; and 
though  I knew  very  well  that  the  Rcfolution  was  upon  the  Matter  al- 
ready taken,  that  there  was  a great  Defirc  in  (bine  Men  (whofe  Malice  to 
me  was  enough  known)  to  lead  me  into  fome  Expreffions  of  which  they 
might  take  Advantage  ; yet  the  Obligation  of  my  Oath  to  deliver  myfelf 
freely,  the  conceived  Security  of  that  Place,  anil  the  Opinion  that  the 
Thing  propofed.was  not  rcafonahle,  and  would  produce  many  Inconve- 
niences to  the  King's  Service,  prevailed  with  me  to  difeharge  my  own 
Confidence,  God  knows,  according  to  the  bed  of  my  Underftanding  : 1 
faid,  I knew  well  the  Disadvantage  upon  which  l (poke  in  fo  tender  a 
Point,  and  too  impopular  a Thing  it  was  to  be  againib  the  convening  of 
the  Parliament  in  a Time  of  fo  great  Straits,  when  no  other  Remedy  could 
be  found ; yet  that  appearing  to  me  not  practicable,  1 thought,  it  ought 
not  to  be  embraced  : That  it  was  confeifed  by  all  hands,  that  in  the  Point 
of  Law,  the  convening  them  before  the  Time  to  which  they  were  adjourn- 
ed, was  at  lealt  very  doubtful ; and  to  me,  upon  all  the  Difquiltcion  1 
could  make,  it  was  very  clear  that  it  could  not  he  done-,  that  the  Tem- 
per of  both  Houfes  was  well  known  ; and  it  could  not  but  be  prefumed, 
that  when  they  came  together,  the  (lift  Debate  they  would  fall  upon  would 
be  of  thq  Manner  of  their  coming,  and  whether  they  were  in  a Capacity 
to  aS ; and  I doubted  very  much,  that  there  would  be  very  few  who  would 
lie  willing  topafsan  Aid  of  Parliament  in  lo  doubtful  a Scafon  ; and  then 
if  their  Meeting  was  only  to  confer,  when  they  might  fay  any  thing,  and 
conclude  nothing,  l thought  it  wed!  worth  the  confidering,  whether  in  fo 
general  a Diftemper,  fitch  an  A (Terribly  might  not  interrupt  all  other  Con- 
fultations  and  Expedients,  and  yet  propofc  none,  and  fo  cncreafe  the  Con- 
fufton  : I faid.  If  the  Necclfities  were  fo  urgent,  that  it  was  neceffary  to 
have  a Parliament  convened,  and  that  they  could  not  lawfully  rc-affcmble 
that  which  was  prorogued  till  the  Day  to  which  it  was  prorogued,  as  1 
was  confident  it  could  not  be,  there  could  be  no  Doubt  but  that  ir  was  in 
the  King's  Power  to  djflblvc  that  Parliament,  and  forthwith  illue  out 
Writs  for  the  calling  another  Parliament,  which  might  regularly  be  at- 
fcmbled  more  than  a Month  before  the  prorogued  Parliament  could  meet. 
And  there  were  many  more  of  the  Council  of  the  fame  Mind,  that  it 
would  be  bed  to  dillblve  the  Parliament,  land  to  call  another.  Many 
declared  themfclves  againft  this  Expedient ; profefling,  that  though 
there  had  at  fome  Times  appeared  many  ill  Humours  and  Mifapprchen- 
fions  in  the  Houfe  of  Commons,  yet  that  they  were  very  right  in  the  main, 
for  the  King's  Service;  and  that  there  is  no  Hope  ever  to  fee  another 
Houfe  fo  well  conBituted  for  Church  and  State ; and  the  King  him- 
fclf  feemed  to  have  the  fame  Opinion,  and  no  Inclination  to  diffolve 
it;  and  fo  refumed  the  former  Debate,  What  was  to  be  done  for  the  pre- 
fent  to  rail'c  Money,  or  to  maintain  his- Army,  if  he  fliould  not  call  the 
Parliament  to  meet  before  the  Day?  The  old  Argument,  That  there 
could  be  no  other  Wav  to  he  found  out,  was  urged  ; and  calling  with 
more  than  ufual  Eameftnefs  in  that  Place,  that  they  who  were  of  another 
Opinion  would  propofc  their  Expedient,  the  King  himfclf,  with  fomc 
Quicknefs,  alked  me  What  1 would  advife  ? To  which  I replied,  That  if 
in  Truth  that  which  Was  propofed  was  in  the  Nature  of  it  not  prac- 
ticable, and  being  praclifed  could  not  attain  the  Effedt,  it  ought  to  be  laid 
afidc,  though  another  could  not  for  the  prefent  be  propofed  ; that  I thought 
it  clear,  that  the  Parliament  could  not  he  affcmbled  in  lefs  than  twenty 
Days  ; and  that  if  they  were  met,  and  believed  themfclves  lawfully  qua- 
lified to  grant  a Supply  of  Money,  we  all  know  the  Formality  of  that 
Tranfaclion  would  require  fo  much  Time,  thar  Money  could  not  be  railed 
foon  enough  thereby  to  raife  an  Army,  or  maintain  that  Part  of  it  which 
was  railed  to  prevent  the  landing  of  an  Enemy  which  was  already  upon  the 
Coafl,  and  (as  many  thought)  ready  every  Day  to  make  their  Delcent  ; and 
yet  the  fending  out  a Proclamation  for  re-allcmbltng  the  Parliament,  would 
Inevitably  put  an  End  to  all  our  Councils;  that,  for  my  part,  I believed 
the  Duttb  had  fatisfied  ihcmfclves  with  the  Affront  they  had  siven  us, 
and  had  no  Thought  of  proceeding  farther ; that  they  could  not  Have  Men 
enough  on  board  to  make  any  Defcent,  without  our  having  Notice  of  it ; 
and  that  the  King  had  all  poflible  Security  from  the  King  of  France, 
that  he  had  no  fuch  Intention,  and  then  it  would  not  be  in  the  Power  of 
the  Dutch , with  their  own  Strength,  to  give  us  any  Trouble : However, 
for  the  prefent  Support  of  thofe  Troops  which  were  to  guard  the  Coafts, 
fmcc  Money  could  not  be  found  for  their  prefent  conftant  Pay,  without 
which  free  Quarter  could  not  be  avoided,  the  only  Way  that  appeared  to 
be  practicable,  and  to  avoid  the  laft  Evil,  would  be  to  write  Letters  to  the 
Lieutenants  and  Deputy-Lieutenants  of  thofe  Counties  where  the  Troops 
were  obliged  to  remain,  that  they  would  caufe  Provifions  of  all  Kinds  to 
be  brought  into  their  Quarters,  that  fo  the  Soldiers  might  not  be  com- 
pelled to  flraggle  to  provide  for  their  own  Victuals,  which  would  end  in  the 
word  kind  of  free  Quarter;  and  that  the  like  Letters  might  be  written  1 
to  the  neighbour  Counties,  wherein  no  Soldiers  were  quartered,  to  raife 
Money  by  way  of  Contribution,  as  had  heretofore  been  done,  that  fo  the 
Troops  might  be  enabled  to  (lay,  and  continue  in  the  Pofture  they  were 
In,  lor  Defence  of  the  Kingdom,  in  which  thofe  other  Counties  had  their 
Share  of  the  Benefit,  and  without  which  they  mud  themfelves  be  expofed 
to  the  Diforder  of  our  own  Soldiers,  or  to  the  Invailon  of  the  Enemy 
upon  their  Retreat,  or  to  both  : And  it  is  poflible,  that  in  the  Earncftnefs 
of  this  Debate,  and  the  frequent  Interruptions  which  were  given,  I might 
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ufe  that  Expreffion  of  raifing  Contribution,  as  had  been  done  in  the  late 
Civil  War;  but  how,  from  fuch  a Debate,  in  fuch  a Place,  and  with 
Inch  Circumftaiiccs,  every  Particular  whereof  will  be  jollified  by  many 
| Lords  of  the  Council,  who  were  then  prefent,  can  naturally  be  formed 
any  Conclufiou,  or  in  truth  any  reafonable  Imagination,  that  I have  de- 
figned  a Standing  Army  to  govern  the  Kingdom" by,  advifed  the  King  to 
difl'olvc  the  prefent  Parliament,  to  l.ty  afide  *11  Thoughts  of  Pailiaments 
for  the  future,  to  govern  by  military  Power,  ami  to  maintain  the  fame 
by  free  Quarter  and  Contribution,  1’  inuft  and  am  very  willing  to  refer 
and  lubmit  to  the  impartial  Judgment  of  the  Parliament,  and  cf  all  dil- 
cerning  Men. 


The  fecond  Article  is.  That  / ba nr,  in  the  1 hiring  cf  many  of  hit  £rU- 
j'Jifi  Sul4f£th  faljij  and  feditimfy  /aid , The  King  was  in  his  Heart  a 
Papift,  Popifhly  affected,  or  Wendt  a that  Effect . 

I have  Occanon  too  often,  throughout  this  whole  Charge,  to  acknow- 
ledge and  magnify  the  great  Goodncfs  of  God  Almighty,  that  fines  he 
thought  not  tit  (for  my  greater  Humiliation,  and  it  may  be  to  correct  the 
Pride  of  a good  Confidence)  to  preferve  me  entirely  from  thofe  Alperfions 
of  Infamy,  and  thofe  Flagella  Lingua,  thofe  Strokes  of  the  Tongue,  which 
always  leave  fame  Mark  or  Scar  in  the  Reputation  they  defire  to  wound, 
that  he  hath  yet  infilled  into  the  Hearts  of  my  Enemies,  who  fugaefted 
and  contrived  this  Profecution  again  It  me,  to  ley  fuch  Crimes  to  my 
Charge,  as  iny  Nature  is  known  molt  to  abhor,  and  which  cannot  only 
not  be  believed,  l.ut  mud  be  contradicted,  and  a Vindication  of  me  from 
that  Guilt  mult  be  made,  by  all  Men  who  know  me  to  any  degree,  or 
have  been  much  in  my  Company  ; and  as  Juftice  would  have  required  it, 
fo  the  ufual  Form  in  Cafes  of  this  kind  doth  exact,  that  in  lo  general  a 
Charge  they  (hould  have  named  one  finglcPcrfon  of  thofe  many  iii  whofe 
Hearing  I have  laid  that  odious  Imputation  upon  the  King;  and  every 
Man  will  prefume,  that  one  fuch  Perfon  would  have  been  named,  if  he 
could  have  been  found.  There  is  no  Man  now  alive,  who  hath  had  the 
Honour  to  be  fo  manyVcars  aboutornear  the  Perfon  of  thcKiog,  as  1 have 
been;  no  Man  who  knows  more  the  Temptationv  he  hath  undergone,  and 
the  Alia u Its  he  hath  fufiained  in  the  Matter  of  his  Religion,  during  the 
whole  1 ime  ol  his  Exile,  when  almoft  a total  Dcfpair  pofl’cffed  the  Spirits 
of  moft  Men  of  his  own  Religion,  that  he  would  ever  recover  his  Regality  ; 
and  the  Hopes,  and  Prumifes,  and  Affuranccs,  were  fo  pregnant,  of  very 
many  of  all  Conditions,  that  he  fliould  fuddcnly  recover  if  he  would 
change  it : No  Man  knows  fo  well,  with  what  Chriflian  Courage  he  re- 
pelled thofc_  Affaults,  or  with  what  pious  Contempt  and  Indigna- 
tion he  refilled  and  rejected  thofe  Temptations  ; nor  hath  °any 
Man  (I  think)  livid  more  Difcourles  with  his  Majefty  concerning 
Religion,  and  fooner  and  more  clearly  dlfccrned  the  Reproaches  he 
would  undergo,  from  that  innate  Candour  in  his  princely  Nature, 
which  difpofed  him  to  receive  any  Addreffes,  or  hear  any  Difeoufes,  which 
thofe  of  fcvcral  F actions  in  Religion,  with  greatPrcfumption,  have  ufed  to 

S relent  to  him  ; whilft  hisMsjcAy  hath,  with  equal  Temper,  and  Angular 
cmgnity,  heard  all ; and  pitying  their  Errors,  difmiffcd  them  with  Evi- 
dence, that  their  Arguments  were  too  weak  to  make  Imprdfion  in  his 
Judgment ; which  though  they  knew  well,  yet  cither  Party,  out  of  the 
Vanity  of  their  Hearts,  ufed  all  the  Endeavours  they  could  to  get  it  be- 
lieved that  the  King  was  propitious  to  them  and  their  Parry  ; and  the  Pa- 
pifts,  being  moil  prefumptuous  in  particular,  and  in  their  dark  Walks  in 
their  fcveral  Counties  making  it  a fpecial  Argument  to  their  Profelytes, 
and  thofe  they  endeavoured  to  make  fo,  lhac  the  King  favoured  them,  and 
was  of  their  Religion  in  his  Heart;  of  which  and  the  great  Prejudice  it 
brought  to  his  Majefty,  I frequently  received  Advcrtifcmeiits  from  many 
1 erfons  of  Honour,  and  of  warm  AfFc&ions  to  the  Government ; of 
which  1 always  informed  the  King,  who  was  exceedingly  offended  at  their 
holly  and  Prefumption,  and  wifhcd  that  fome  of  them  might  be  appre- 
hended, and  pro  feemed  with  the  uemoft  Rigour,  and  that  feme  fuch  Pro- 
fecution might  be  made  agamft  all  the  Reman  Catholicks,  that  thev  might 
all  be  convicted  ; which  I always  gave  in  Charge  to  the  judges  aecoTd- 
mgly ; and  upon  that  and  the  like  Occafions  had  a juft  and*  neceffary  Op- 
portunity lo  enlarge  in  the  Prcfencc  of  many  Perfens  of  Honour  and  In- 
terest in  the  Kingdom  upon  the  Sincerity  of  rhe  King’s  Religion,  and  his 
conitant  Lxcrcifc of  it  when  he  filffered  by  it;  giving  fiich  "inftances  of 
many  Particulars  as  were  pertinent  to  the  Dilcourfc.  Of  which  Endca- 
voure  cl  mine,  and  of  feme  Fruit  thereof,  I doubt  not  but  that  many  of  as 
conhuerable  Pcrfons  as  are  in  England  will  be  ready  to  give  me  their  Tef- 
timony  : And  I may  without  Vanity  fay,  that  I had  more  than  a common 
1 V?oun8 ^3nd  Pr°motirig  that  Act  of  Parliament,  that  hath 

made  thofe  feditiousDifcourfes,  of  the  King’s  being  a Papift  in  his  Heart, 
or  popilhly  affected,  fo  very  penal  as  it  is  ; and  therefore  there  is  need  of 
an  undoubted  and  uncontroulable  Evidence,  that  I did  fo  feon  run  into 
Artidfe1”16  wh<cli  is  ail  I lhail  for  the  prefent  fay  upon  the  fccond 


The  third  Article  is.  That  I have  received  great  Sums  of  Money  hr  paf- 
fing  the  Canary  Patent,  and  other  illegal  Patents ; and  granted  fevered  Jn- 
junSwn  to  jhp  Proceeding s at  Law  again/I  them,  and  other  illegal  Patents 
formerly  granted. 

I did  prefume  in  my  humble  Addrcfs  to  the  Houfe  of  Peers  to  affiire 
their  Lordflnps,  that  1 never  received  one  Penny  over  ami  above  the  juft 
Perquifitcjr  of  my  Office,  according  to  the  Precedent  and  Practice  of  the 
beft  Times,  which  I conceived  to  be  thofe  of  my  Lord  Coventry  and  my 
Lord  bhr.tjmore,  and  which  I had  made  my  Rule  in  all  that  i had  re- 
ceived, except  only  what  I had  from  the  immediate  Bounty  of  ihe  King. 
And  as  I did  always  all  lhat  was  in  my  Power  ro  prevent  and  flap  all  ilfel 
gal  Patents ; fo  I believe  there  are  more  found  in  the  Office  ftupj.ed  by  n:e 
than  by  any  of  my  Predeceflbrs  in  fo  long  Time : But  fince  the  Canary  Patent 
hath  made  fo  much  Difcourle  to  my  Reproach,  I (lull  enlarge  upon  ir,  and 
fet  down  very  punctually  all  the  Proceedings  1 know  in  that  Affair  By 
which  both  the  Reafonableners  and  Jutticc  of  that  Gram  will  appear,  and 
my  Innocence  and  Unconccrment  In  it. 

6 About 
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A'i'  Ut  the  firft  Clriihtut after  the  King’s  Return  into  Englmd,  the  Lord-  I 
Ttcaiurcr,  the  Lard  Privy-Seal,  myfclf,  and  the  two  Chief*  Jaftices,  (be-  I 
ing  tile  Perfens  appointed  by  the  Statute  for  that  Service)  met  together  to  \ 
fet  the  feveral  Piici»  upon  the fevtml  Wines  ; and  were  attended, according 
tft  CuBom,  fcjr  the  Company  of  Vintners,  and  the  chief  Merchants  in  the 
Citt  who  traded  in  that  Merchandise  5 and  being  firft  to  limit  the  Mer- 
chants to  a rcaibnabic  Rate,  before  we  could  fet  any  Price  to  the  Vraflkt  j 
upon  the  Rctale,  we  found,  byrht-bcll  Enquiry  we  could  makr,  that  the 
fill!  Prices  beyond  the  S<a*-  which  the  Merchants  paid  for  their  Wine  wcu 
('•  cxccffivc,  that  1 he  Rctale  could  not  be  brought  within  anyCompals  : 
and  that  fin.e  the  Beginning  of  the  Troubles  the  Price  of  Wine  in  gentral 
was  exceedingly  iucreafed,  and  particularly  that  of  tne  Canaria  wa  almofl 
double  to  what  i:  had  been  in  the  Year  1 6^0.  I knew  vt  ty  well,  by  the 
Correfpondcnrs  1 had  held  in  the  Can-tries,  (during  the  Time  I hud  fried 
his  Majefty  ,-s  lvs  Ambafliidor  in  Spain)  that  the  whole  Trade  o>  Canary 
Wines  was  driven  foldy  by  the  Englijb,  and  the  Commodity  entirely  vented 
in  the  King’s  Dominions,  all  Qbrj&nebm  belide  not  (pending  five  Pi  cs  cf 
Canary  Wtne  ; and  therefore  I allied  the  Merchants,  what  would  be  the 
Way  to  remedy  that  Mifchief,  and  whether  v.h  t I had  reported  was  not 
true?  They  confcflcd  it  to  be  very  true,  and  that  it  was  a keprnach  to 
©ur  Nation  to  be  fo  much  itnpofed  upon  in  a Trade  that  we  m.ght  govern 
ourfclvcs  ; am!  (hut  the  unr.  alonablc  Prices  oi  the  Wine  eves  not  rr e^reat 
eft  Prejudice  tm.t  was  befallen  that  Trade  : That  before  the  Troubles  they 
b..d  been  fo  far  from  employing  any  Stock  of  Money,  that  they  lent  then 
Ships  fully  laden  with  all  Commodities  th  ttnr,  which  yielded  v-  .y  e-’iod 
Markets,  being  Cent  from  thence  to  the  II  . :'- Min  in  their  Plate  h leers  ; 
that  the  very  Pipe-Staves  they  carried  did  very  near  difehafge  thr  Value 
©!  the  Wine,  fo  that  they  brought  home  the  Proceed  of  their  other  Com- 
oiouuics,  cither  in  Pieces  of  Eight,  or  fuch  other  Me.clunditc  as  had 
been  brought  thither  from  the  India,  and  upon  which  th<  y received  great 
Profit : That,  on  the  contrary,  the  Trade  !•>  now  whrily  driven  by  ready 
Money ; that  the  Commodities  they  fend  thither  will  not  be  taken  oft", 
except  at  their  own  Prices;  fo  that  they  have  lor  the  late  Years  fent  tluir 
Velltls  empty  thither,  except  only  with  fomc  ft  tv  Pipe-Staves,  which,  by 
the  DcftrucUon  in  Ireland,  they  c.nnc:  fend  in  any  great  Proportion  frorii 
hence;  and  their  Ships  return  from  thence  with  no  other  Lading  but 
thofe  Wines,  which  they  pay  for  in  ready  Money,  cither  with  Pieces  of 
Eight  feat  in  their  Ships  from  thence,  br  by  Bills  of  Exchange  charged  upon 
fomc  known  Merchants  in  Spain  ; that  over  and  above  this,  they  had  of 
late  fer  new  Duties  upon  the  Wine,  and  laid  other  Impolitions  upon  the 
Merchants,  than  the  Englijh  Nation  hath  been  ever  accuftomed  to:  They 
laid.  That  all  this  proceeded  from  the  immoderate  Appetite  we  have  for 
lh:ct  Sui  t of  Wine,  and  therefore  we  take  from  them  as  much  as  they  can 
make;  and  from  our  own  Difordcr  and  lircgularity  in  buying  them,  in 
contending  who  (hall  get  the  molls  and  lb  railing  the  Prices  one  upon 
another,  and  making  the  Spaniards  them  (elves  Judges  what  vve  (hall  pay. 
My  Lords,  upon  Confeltation  amongft  themfelvcs,  found  the  Matter  too 
hard  for  them,  and  that  the  Reformation  of  fo  much  Evil  mull  be  done  by 
Degrees  ; and  upon  a Rcprcfentation  of  all  the  Difficulties  to  his  Majefty 
and  his  Privy- Council,  whole  Wifdom  could  only  provide  a Remedy  pro- 
portionable to  the  Mifehicfs;  for  the  prefent,  as  they  were  rcfolved  not 
to  raife  the  prefent  Prices  at  which  the  Wine  was  bought  and  fold  (which 
they  believed,  how  reafonabk  foever,  would  be  very  unpopular),  fo  they 
thought  itvcrv  Unjiift  to  draw  down  or  abate  thofe  Prices,  fmec  it  appeared 
to  them  that  the  Wines  colt  mote  in  Proportion  upon  the  Places  of  their 
Growth : They  declared,  therefore,  to  the  Merchants  and  the  Vintners,  that 
though  lor  the’prcfent  they  would  permit  the  fame  Prices  to  continue  for 
the  next  Year,  which  they  hail  been  fold  for  the  prefent  Year,  and  which 
indeed  were  confirmed  by  the  Adi  of  Pail  iament,  they  (hould  hereafter  take 
Care  what  Markrtsthcy  mode ; for  that  they  were  refbived.the  next  Year 
to  make  the  Prices  much  lower,  both  to  the  Merchant  and  the  Vintner: 
And  upon  the  Report  made  of  the  whole  Matter  to  the  King  in  Council,  a 
Proclamation  was  puhliftied  accordingly. 

The  next  Year  both  the  Merchants  and  Vintners  were  very  earnefl  Suit- 
ors, thst  greater  Prices  might  be  allowed  j or,  at  lead,  that  ihc  fame  might 
be  continued;  making  it  very  evident  that  their  Wines  coll  them  more 
than  they  had  done  the  Year  before.  Upon  the  Debate  the  Canary  Mer- 
chants were  much  divided  ; feme  of  them  infilling  very  importunately  to 
have  the  Prices  railed,  bccaufe  it  was  notorious  that  they  had  paid  much 
more,  by  Reafon,  as  they  Lid,  that  the  Vintage  had  not  yielded  near  the 
Proportion  that  it  ufed  to  do  ; others,  though  confeffing  the  Encreafc  of 
Price,  yet  pretending  a more  publick  Spirit,  and  the  Neccffity  of  a Refor- 
mation, pieficd  carneflly  that  the  Price  might  not  be  railed,  but  that  they 
might  be  permitted  to  take  what  they  lud  done  already  for  this  Year.  It  was 
qufckly  perceived  whence  this  Moderation  proceeded,  and  that  the  laft 
Propofcrs  had  a great  Quantity  of  Wine  upon  their  Hands,  which  had 
been  provided  thc~Ycar  before,  and  fo  might  well  be  fold  at  thofr  Prices  ; 
but  that  the  former  had  no  old  left  upon  their  Hands,  but  were  fupplied 
with  a full  Provifion  of  new,  which  had  coft  them  fo  much  dearer.  Both 
the  one  and  the  other  defired  us,  that  whatever  Refolutmn  we  took  for  the 
prefent,  a Claufc  might  be  inferred  in  the  Proclamation,  that  the  next 
Year  after  Canary  Wine  fliould  not  be  fold  for  above  twenty-four  Pounds 
the  Pipe,  and  that  every  Year  after  it  fljnulJ  be  drawn  lower,  as  it  might 
well  be,  it  having  been  fold  in  the  Year  1640  for  twenty  Pounds ; though 
his  Majefty  found  it  at  his  Return  permitted  to  be  fold  at  Six-anJ-thirty  : 
Such  a Claufc,  they  Lid,  would  give  Notice  to  the  Illanders,  and  oblige 
them  to  fell  their  Wine  at  mote  rcafonable  Rates,  and  render  the  Mer- 
chants uncxcufablc,  if  they  (hould  give  greater.  My  Lords,  notwith- 
iiandingall  the  Allegations,  thought  ft;  to  bring  the  Prices  ol  all  Wines 
lower,  'which  they  did,  as  the  mol  tfteiliul  Warning  for  the  future;  but 
by  his  Majefty 's  Approbation,  that  Claufc  was  iufeued  in  til.  Proclama- 
tion as  they  defired. 

The  Year  following,  when  the  Lords  met  again  according  to  Cuftom 
(which  is,  as  hath  bren  laid,  about  Ckri/lmat),  they  found  not  the  lead 


N t>  I X.  (394) 

Reformation  ; on  the  contrary,  that  the  Canary  Merchants  had  paid  dearer 
than  ever,  which  made  them  ail  more  felicitous  to  have  the  Price  railed, 
and  the  Vintners  as  importunate  lor  their  Rttulr,  And  indeed  the  Vint- 
ners were  in  a much  werfe  Condition  than  the  Merchants,  they  making 
•c  appear  that  they  paid  the  Merchants  much  detrer.  without  which  they 
could  get  no  Wine,  and  !o  musi  give  over  their  Houh.--k«ping ; that  the 
Penalty  upon  the  Merchant  was  very  fatal!,  being  nnt  above  Forty  Shil- 
lings a Pipe,  and  the  Crime  not  cufy  to  be  jifeovered,  as  \vj-  maiilfeftby 
there  being  not  one  Merchant  quell  iuned  in  many  Years  nr  that  Trahi- 
greli-ufl  ; whereas,  on  the  contrary,  the  Penalty  upon  the  Vintners  was 
very  ft v ere,  and  fe  eafily  <li  (covered  by  any  Man  who  went  to  j Taycrn, 
and  would  be  an  Informer,  that  moll  of  the  Vintners  in  Lcr.dir.  were  then 
lucJ  in  the  Ex.btyjir  upon  thofe  Penalties,  which,  if  exacted,  mull  pro- 
duce their  prefent  Ruin.  The  Merchants  excun:  themfelve;  tor  thr:.- 
prefentPretcnre,  and  fur  thtir  having  given  more  than  was  lawful  I of 
them  to  hue  '.'one,  by  their  own  Debtc,  that  they  fed  done  their  belt, 
and  that  the  greateft  Trader'  amongft  them  had  cunfcntcd  not  to  fufftr 
the  Prices  to  be  raifed  upon  litem,  but  that  they  found  it  incfhdtu.;! ; and 
that  though  they  (hould  give  over  their  Trades,  it  would  produce  no  Re- 
formation ; that  the  Trade  was  open  to  all  Ac  venturers,  and  that  there 
had  been  marry  Ships  fent  from  England  that  very  Year  by  'Jewi  and  other 
Tradcfmen,  who  had  nrvtr  before  traded  to  the  Cananti ; infemurh  es 
when  they  who  had  been  long  bred  up  to  tile  Trade,  and  had  been  long 
Foftors  in  thofe  Illanib,  fent  rheir  Ships  thither,  thry  found  Other  Mng'-jb 
Ships  there,  and  tire  Wines  bought  at  a greater  Price  than  they  bail  al- 
lowed ihvir  Factors  to  give  ; fo  that  they  mull  eithrr  h..ve  their  Ships  re- 
turn empty  and  unladen,  or  take  the  Wines  ntthc  Prices  other  Men  g-.ve  j 
that  they  bad  chofen  the  latter,  as  well  to  continue  the  Trade,  as  to  draw 
home  feme  Part  of  the  Stock  they  had  in  that  Country  ; that  they  could 
imagine  hutt.vo  Ways  to  reform  that  Ex-efs;  the  on.?,  by  putting  the 
Trade  in  finh  a Method,  and  under  fuch  Laws,  M might  reftrain  that 
Licence,  nad  not  leave  it  in  the  Power  of  Per foos  who  never  had  been  in 
the  Trade  to  give  Law  to  it ; and  by  this  Means  the  Iflandcrs  would  find 
it  nectflarv  to  fet  reaf  nable  Prices  upon  their  Commodities,  and  to  yiclJ 
fuch  other  .•advantages  and  Privileges  to  the  Merchants  as  they  had  hereto- 
fore enjoyed  ; the  other,  tiiat  the  King  Would,  by  his  Proclamation,  prohi- 
bit the  Importation  of  any  Cauxiy  Wines  into  bis  Dominions  ; anJ  here- 
by he  would  quickly  receive  lucn  Propofitions  from  Spain,  as  woulJ  put 
it  into  his 'own  Power  to  make  the  Reformation  ; oth  rwi.b  the  Illanders 
were  perfuadtd  that  England  could  not  live  without  ih-ir  Wines.  The 
Lords  were  rdplvcd,  not«  ithftanding  all  that  had  been  faid.  that  they 
would  execute  the  former  Proclamation,  and  reduce  the  Prices  of  Wines 
to  what  had  been  then  determined  ; and  after  thsy  had  given  a full  Ac- 
count of  the  whole  ButintTs  unto  the  King  in  Council,  the  Rcfelunon 
was  approved,  and  o Proclamation  ift’ued  out  accordingly.  The  Mer- 
chants ami  Vintners  applied  themfelvcs  to  his  Majefty,  and  to  many  of 
my  Lords  of  the  Council,  and  thought  they  had  Encouragement  enough 
from  thence  to  hope  lor  Relief,  in  an  Appeal  by  Petition  to  the  King  and 
Council ; and  they  had  thereupon  a Day  given  them  to  be  heard  ; many 
of  my  Lords  thought  it  very  hard,  if  not  unjuft,  to  compel  men  to  fell 
cheaper  than  they  bought,  which  was  the  Truth  of  the  Cale;  and  which 
niuft  oblige  both  Merchants  and  Vintners  to  fophiftieate  and  corrupt  their 
Wines  to  preferve  their  Eftates,  which  might  probably  turn  to  the  great 
Damage  of  the  whole  Kingdom,  in  producing  Sickticfs  and  Difeal’es  ; and 
this  generous  and  charitable  Confideration  prevailed  with  the  major  Put 
of  the  Lords  to  be  well  contented,  and  to  wilh  that  feme  Indulgence 
might  be  excrcii'cd  towards  them.  On  the  contrary,  when  the  King  lud 
well  weighed  the  whole  Proceedings,  and  with  Trouble  and  Indignation 
confidcred  the  obftinatc  Y'icc  of  the  Nation,  which  would  make  us  ridi- 
culous to  all  tile  World,  he  exprcllcd  a pofitive  Relolution  to  vindicate 
himiclf  and  his  Government  from  this  Reproach.  He  thought  the 
adhering  firmly  to  the  Prices  which  had  been  rcfolved  upon  would  be 
the  beft  Preface  to  this  Reformation,  though  it  might  bring  particular 
Damage  to  particular  Perlcms,  who  had  yet  lels  Caufc  to  complain,  bc- 
caufe their  own  Advice  had  been  followed;  and  thereupon  declared, 
that  he  would  make  no  Alteration  1 liut  withal  told  them,  that  if 
they  coulJ  make  any  Propofttion  to  him  for  the  better  Regulation  of 
the  Trade,  (for  they  had  themlclves  mentioned  a Charter)  he  would 
grrcioully  receive  any  Propofitions  they  would  make,  and  gratify  them 
in  what  Was  juft  ; and  fo,  notwithftanding  all  Attempts  which  were 
often  repeated,  the  Price  let  by  the  Lords  was  ratified  for  theYcat  fol- 
lowing. 

5hortly  after  many  of  the  Merchants,  who  had  always  traded  to  the 
Canarin,  petitioned  the  King  that  they  might  be  incorporated,  and  that 
none  might  be  permitted  to  trade  thither  but  luch  as  would  be  of  that  Cor- 
poration. ai  d obferve  the  Conllitutions  which  (hould  be  made  by  them  ; 
Which  Petition  was  preftnied  to  the  Krog  at  the  Council-Board  ; ami 
being  read,  his  Majefty  (according  to  his  Cuftom  in  Matters  of  Difficulty 
and  publick  Concernment)  directed  it  to  be  laid  afide,  and  read  auain  on 
that  Day  Month;  in  which  Time  his  Majefty  prefum-d  that  all  who 
would  oppofc  it,  would  prefent  thtir  R talons  and  Objections  a->ainll  it^ 
which  he  was  very  defirous  to  hear.  At  the  Day  appointed,  though  there 
were  no  Pctitioiu  againlt  it,  yet  it  was  obfrrveJ  that  there  were  many  of 
the  mod  eminent  Merchants  of  that  Trade  whole  Names  were  not  to  "the 
Petition,  n-r  appeared  dt  f.rous  to  have  a Charter  granted  ; which  his  M*;- 
jefty  confidcring,  put  off  the  Debate  for  another  Week ; and  directed, 
that  the  other  Merchants  by  Name  (hould  be  defired  to  be  prefent,  and  to 
give  their  Advice  freely  upon  the  Point : And  there  was  at  that  Day  a 
very  full  Appearance;  when  his  Majefty  cireiled,  that  a Relation  Ihould 
be  made  to  them  of  the  whole  Progrefs  that  had  been  made  in  the  BultneQ, 
and  the  Damage  andDilhunourthc  Nation  underwent  in  carrying  on  of  that 
Trade ; that  many  Merchants  had  prefented  a Petition  to  him,  containing 
an  Expedient  to  bring  it  into  better  Order,  but  finding  them  not  to  aopear 
in  it,  and  being  informed  that  they  were  moll  engaged  m that  Trade,  he  had 
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lent  for  them  to  know  their  Opinion,  Whether  they  thought  what  was  pro- 
pofol to  be  reasonable,  and  fit  to  be  granted?  And  if  fo,  Why  they  did  not 
concern  tlieinfclvs  in  it  ? They  an  five  red,  That  the  Reafon  why  they  had 
nor  appeared  in  it  was,  bccaufc  they  Should  be  Lofersby  it,  and  therefore 
were  not  felicitous  to  obtain  a Grant  from  his  Majefty  to  their  own  Da- 
mage} and  to  enlarged  upon  the  Nature  of  the  Trade,  their  long  Expe- 
rience in  it,  and  the  Greatnefsof  their  Stock,  which  the  y ihould  not  be 
allowed  to  continue  under  any  Regulation  : But  as  they  did  not  tbink 
themfdves  obliged  to  be  felicitous  fora  Change,  f<>  they  could  not  deny, 
being  required  by  his  Majefty  to  lpeak  the  Truth,  but  that  the  I’ropofition 
that  was  made  was  for  the  pubiick  Good  and  Benefit  of  the  Kingdom,  and 
that  they  could  conceive  no  other  Way  to  redeem  that  Trade,  and  the 
Nation,  from  the  Infelence  which  the"  Spaniard  cxcrcifcd  upon  us  ; im- 
plying, that  if  his  Majefty  would  command  them,  they  would  likewife 
concur,  and  join  in  carrying  on  the  Service.  To  which  his  Majefty 
citing  them  gracious  Encouragement,  they  all  departed  of  one  Mind,  his 
Majefty  remaining  confirmed  m the  former  Opinion  lie  had  of  it.  But 
mere  remained  yet  an  Objection  which  ws  principally  infilled  upon  by 
the  Minittcrs  of  the  Revenue,  who  alledged  very  rcafonably,  that  this 
new-modelling  of  the  Trade  mutt  produce  feme  Alteration,  and  would 
mec:  feme  Oppofition  from  the  Spa-herd,  which  for  the  Time  would  lef- 
ftn  the  Cuftoms,  and  entitle  the  Farmers  to  a Defalcation.  The  Petition 
was  therefore  referred  ro  the  Farmers  of  the  Cuftoms,  who  were  to  attend 
the  next  Council  Day  : And  being  then  called  in,  they  acknowledged, 
that  the  Defign  propofed  would  prove  very  profitable  to  the  Kingdom  in 
many  Rcfpect-,  upon  which  they  enlarged  ; and  that  in  the  End  it  would 
r.ot  be  attended  with  any  Diminution  of  the  Cuftoms  ; but  for  else  prefent, 
they  (aid,  they  could  not  butexpeitt  that  the  Obftinacy  and  Contradiction 
of  the  Spaniard  would  give  fuch  a Stop  to  Trade,  at  lead  for  one  Year, 
that  if  his  Majefty  diJ  not  reimburfe  them  for  what  ihould  fall  Ihort  in 
the  Cuftoms  they  mutt  look  to  be  very  great  Lofers  ; the  Merchants,  on 
the  other  Hand,  offering  to  be  bound,  that  if  they  did  not  the  firft  Year 
bring  in  as  much  as  had  been  ufually  entered,  they  woulJ  makegood  what 
Ihould  be  wanting  to  the  Farmers  upon  a Medium;  and  his  Majefty  him- 
fcl ('declared,  that  he  wuubl  not,  for  a final  1 Damage  to  himfelf,  hinder 
the  Kingdom  trom  enjoying  fo  great  a Benefit ; and  thereupon  he  com- 
manded tne  Solicitor-Gcnrjal,  who  then  attended  the  Board,  to  prepare 
fuch  a Charter,  as  might  provide  for  ail  thole  good  Ends  which  were  dc- 
fired  in  the  Pet i, ion,  and  which  had  been  fo  largely  debated.  And,  l 
believe,  there  was  never  a greater  Concurrence  of  the  Board  in  any  Di- 
rediion. 

Many  Months  palled  before  the  Charter  was  drawn  ; in  which  Time  I 
never  heard  of  the  kail  new  Objc&iou  made  againft  it,  or  that  any  Man 
was  unfatisfied  with  it.  Aftcr'it  was  engroikd,  and  pafled  the  King's 
Hand,  it  was  brought  to  the  Greaf  Seal  ; and  then  the  Lord-Mayor  of 
Lend'.?,  and  the  Court  of  Aldermen  had  entered  a Caveat,  and  I appointed 
a Day  to  hear  Parties.  The  City  alledged  an  Order  made  a Year  or  two 
before  by  the  King  in  Council,  upon  a Complaint  then  exhibited  by  the 
Court  of  Aldermen  agaiuft  the  'Turly  Company,  and  oilier  Corporations, 
in  which  they  faid  there  were  very  many  Merchants  of  the  bell  Trades 
and  vr  au-ft  Eftates  in  the  City,  who  would  never  take  out  their  Freedom 
of  the  Ciiv,  and  fo  refilled  lo  bear  any  Charge  or  Office  in  it,  to  the  very 
git-u  Prejudice  ar.d  Difltonourof  the  City,  and  of  the  Government  there- 
of; they  being  by  this  Means  compelled  to  call  inferior  Citizens  to  be  Al- 
dennen,  before  they  had  Ellatcs  to  bear  the  Charge  of  it,  whilft  the 
graved  and  richelt  could  not  be  compelled  to  take  it,  bccaufc  they  were 
not  Freemen  : Btfidcs  the  Rules  which  the  King  gave  upon  the  Dift'c- 
rence  then  in  Quell  ion,  he  was  plcafed  to  declare,  and  appointed  it  to  be 
entered  as  an  Order  in  the  Council-Book,  that  Provifion  Ihould  be  made, 
that  in  all  Charters  whi-.h  he  Ihould  hereafter  renew  or  gram  to  any 
Companies  or  Corporations  within  the  City  of  London , that  they  fliould 
full  make  themlelves  Freemen  of  the  City,  if  they  were  not  fo  before  ; 
and  therefore  that  this  Charter  Ihould  not  pafs  the  Seals,  before  levcral 
Members  who  were  named  in  it,  had  made  themlelves  Freemen  of  the 
City,  by  which  they  might  be  made  liable  to  the  Charges  of  it.  The  Mer- 
chants could  not  deny,  that  many  of  them  were  not  yet  Freemen,  nor  re- 
fold to  be  : Thev  "laid,  they  had  never  heard  of  this  Order : And  I de- 
clared to  them,  that  1 could  not  feal  the  Charter  before  they  haJ  given  Sa- 
tUfa&ion  in  it;  and  they  feemed  as  poiitivc  that  they  would  rather  be 
without  their  Charter,  than  fubuiit  to  the  other  Inconvenience,  and  fo 
they  departed  then  ; but  lhortly  alter  they  agreed  to  the  Obligation,  and 
a Claulc  to  that  Purpofe  was  entered  in  the  Charter  in  the  King's  Pre- 
face, and  fo  returned  tome  to  have  the  Seal  fixed  to  it. 

There  weir,  by  this  Time,  f.vcral  other  new  Caveats  emcre  1 againft 
it;  all  which  I heard,  and  fettled  every  one  of  them  to  their  joint  Satif- 
Jadlion.  1 beau!  then  that  there  would  be  feme  Motions  for  the  flopping 
it  in  i he  Houfe  of  Commons  j and  fame  Parliament- Men  who  ferved  for 
the  Welkin  Boroughs  came  to  me,  and  defired  me  that  I would  not  fix 
the  Seal  to  it  till  they  fliould  be  heard,  fincc  it  would  undo  their  Wcllern 
Trade  ; and  tol«s  me"  they  rcfolved  to  move  the  Houfe  of  Commons  to  put 
a Stop  to  it.  1 informed  them  of  the  whole  Prog  refs  it  had  had,  and  told 
them  i believed  that  they  would  hardly  be  able  to  oft'erany  good  Resfens 
againft  it:  However,  fincc  it  was  known  that  the  Parliament  would  be 
prorogued  within  an  cr  twelve  Days,  I would  fufpend  the  Sealing  the 
Charter  whilft  the  Houles  fat,  to  the  End  that  they  might  make  any  Ob- 
iections  a>>ainft  if  they  thought  fit:  But  the  Parliament  rofe  fhortly  after, 
without  farther  taking  Notice  of  it ; nor  did  thofe  Parliament-Men,  or 
any  others,  farther  folicit  me  againft  the  palling  of  it ; and  fa  I affixed 
the  Great  Seal  to  it  according  to  my  Duty.  1 hereupon  the  Company 
chafe  a Governor  and  other  Officers,  according  to  their  Charter,  and 
made  fuch  Orders  and  By-Laws  as  they  thought  fit,  for  the  carrying  on 
and  Advancement  of  thur  Trade  which  they  might  alter  when  they 
found  it  convenient;  and  for  the  prefent  they  rcfolved  upon  a Joint-Stock, 
aligning  fo  many  Shares  to  particular  Men.  In  this  Compofition  and 
f)j if ri hution  there  happened  feme  Difference  between  themfdves,  which 
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could  not  be  taken  Notice  of  Abroad  ; and  even  feme  of  them,  who  firft 
petitioned,  and  were  moll  felicitous  to  procure  the  "Charter,  did  what  they 
couhl  to  hinder  the  £ffe£»  of  It ; lent  privately  to  their  Factors  at  the  Ca- 
naria to  oppofc  any  Orders  which  fliould  be  fent  from  the  Governor  and 
the  Company  ; and  that  they  thould  do  all  they  could  to  inccnfe  the  Spa- 
niards againft  the  Charter,  promifing  that  their  Wine  fliould  be  takenoff 
in  Spire  of  the  Corporation  : Whereupon,  great  Diferders  did  arife  in  the 
Canaries  between  the  Englijh  themlelves;  and  by  the  Conjunction  of  the 
Spaniards  with  thofe  few  Erglijh  who  oppofed  the  Charter,  they  proceeded 
fo  far  as  to  fend  the  principal  Factors  for  the  Company  out  of  the  llland  tr> 
Spain,  and  to  make  a public  A<2  by  tne  Governor  and  Council  there,  that 
no  Ship  belonging  to  the  Company  Ihould  be  fullered  to  come  into  the 
Harbour,  or  to  take  in  any  Lading  from  the  Iflaud : All  which  were 
trail  Gutted  there  many  Months  before  it  was  known  in  England,  and  pro- 
bablv  would  have  been  prevented,  or  daftly  rcfocmcd,  if  the  breaking  out 
of  tfic  Plague  at  London,  and  the  War,  had  not  retrained  all  E'itgiijh 
Shipping  from  going  to  the  Canaries  far  the  Space  almofl  of  a full  Year; 
which  imcrmiihon  likewife  gave  feme  Advantage  here  to  the  Merchants 
who  oppofed  the  Charter,  by  die  not  Return  of  their  levcral  S:ocks  with  in 
die  Time  promifed  by  the  Company. 

When  the  King  was  at  Oxford,  and  hearj^vhat  had  pallid  at  the  Ca- 
naries, feme  Merchants  appeared  there  to  petition  againft  the  Charter, 
whereof  there  were  fonie  who  were  the  firft  Petitioners  for  it : His  Ma- 
jefty appointed  a Day  for  the  fokmn  Hearing  of  it,  in  the  Prefence  of  his 
Privy-Council,  the  Governor  being  HkewifeTummoned  to  be  there.  Upon 
opening  all  their  Grievances,  the  Petitioners  themfdves  confided,  that 
they  could  not  complain  of  the  Charter  ; that  it  was  a juft  and  ncUffiry 
Charter,  and  for  the  great  Benefit  of  the  Kingdom,  though  feme  private 
Men  might  for  the  prefent  be  Lofers  by  it  ; that  their  Complaint  was  onlv 
againft  their  Conftitutions  and  By-Laws,  and  iheir  fevere  Profecution  of 
mem  contrary  to  the  Intention  of  the  Charter  itfelf ; inftancing,  among 
other  Things,  the  very  Ihort  Day  limited  by  the  Charter,  after  which  they 
could  not  continue  their  Trade  without  being  Members  of  the  Corpo- 
ration ; anJ  that  Day  was  fo  foon  after  the  Sealing  of  the  Charter,  that 
it  was  not  polfiblc  for  them  to  draw  their  Stock  from  thence  in  fo  Ihort  x 
Time.  When  they  had  iinilhcti  all  their  Objections,  the  King  obl'erved 
to  them,  that  they  complained  only  of  what  thcmfelvcs  had  done,  end 
not  at  all  of  the  Charter,  which  gave  them  only  Authority  to  chufe  a Go- 
vernor, and  make  Conftitutions  and  By-Laws ; but  directed  not  whac 
thofe  Conftitutions  and  By-Laws  fliould  be,  which  were  the  Re ful t of 
their  own  Confuliutions,  in  which  the  major  Part  mull  concur;  and  of 
that  Kind  their  Joint-Stock  was  one,  which,  with  the  reft,  they  might 
alter  again  at  their  next  Court,  if  the  major  Part  were  prieved  with  it  : 
But  bccaufc  they  had  complained  of  feme  Particulars,~"in  which  they 
feeir.ed  to  have  Real'on  on  their  Side,  his  Majefty  exprefleU  a Will  mo- 
nels to  mediate  and  make  an  Agreement  between  them,  and  thereupon 
bid  the  Govtrnor  anl'wer  fuch  and  fuch  Particulars,  which  feemed  to  have 
moll  of  Jullicc ; which  he  did  very  much  at  large,  making  it  clearly  ap- 
pear that  they  had,  in  Truth,  little  Caufe  of  Complaint;  as  to  the"lhorc 
Day  which  was  affigned  to  them  for  drawing  away  their  Stocks,  which 
had  thcgrcatcil  Semblance  of  Reufen,  he  faid  they  had  no  Reafon  to  com- 
plain of  Want  of  Warning,  far  that  the  Day  was  well  enough  known  to 
them  long  before  the  Sealing  of  the  Charter,  and  might  very  well  have 
been  complied  with;  but  that  they  knew  likewife,  that  afterwards  the 
Time  was  enlarged  to  a Day  defired  by  themlelves,  that  there  might  be  no 
Caufe  of  D i Icon  ten  t ; and  thereupon  lead  the  Order  of  the  Court  to  that 
Purpofe,  which  they  could  not  deny  in  Conclufion  ; fmeu  it  appeared  that 
their  Stock  lli'l  remained  there,  which  in  Juftice  belonged  to  them,  whe- 
ther by  their  Fault  or  Misfortune  it  had  not  been  drawn  over.  The  King 
perfuaded  the  Governor,  and  his  Afliftants,  to  give  them  fuch  Sati- faction 
in  that  Particular  and  others,  that  before  they  retired  from  his  Majefty’s 
Prefence,  they  were  unammoufly  agreed  upon  all  their  Pretences;  and 
though  feme  of  the  Lords,  upon  feme  Infinuations  and  Difeourfes  they 
had  heard,  had  believed  the  Company  to  be  in  the  wrong,  they  were  now 
fully  convinced  of  the  contrary,  and' believed  the  Charter  to  be  founded 
upon  great  Reafon  of  State,  and  that  the  Execution  of  it  had  been  very 
juftifiable,  and  with  great  Moderation  ; and  it  is  to  be  obferved,  that  the 
Parliament  being  then  allembled  at  Oxford,  there  was  not  the  leall  Com- 
plaint againft  that  Charter,  or  Corporation. 

This  was  the  whole  Progrel's  of  that  Affair,  and  all  rhat  I know  of  the 
Proceeding  in  it;  in  which  1 mull  confefs,  though  I had  no  Hand  in  the 
Contrivance,  I was  fully  facisfied  in  the  Juftice  and  integrity  of  ir,  and 
even  in  the  Neceffity  in  Reafon  of  State;  and  therefore,  upon  all  the  Ad- 
drefles  made  to  the  King  or  Council  in  that  whole  Tranfaclion,  I d.J,  it 
may  be,  appear  more  lolicitous  and  warm  for  the  Difpatch  than  other 
Men  ; and  yet  I never  remember  a fuller  Concurrence  in  the  whole  Board 
than  in  this  Advice;  nor  did  my  Inclination  towards  it  proceed  from  any 
oth»r  Motive  than  that  of  the  Pubiick  Good,  without  the  leall  Tempta- 
tion to,  or  Imagination  of  any  Profit  or  Advantage  tomyfelf,  to  which  I 
have  never  been  thought  to  be  ever  inclined  ; and'the  Delays  I ufed  in  the 
puffing  this  Charter,  after  it  came  to  be  fealed,  and  my  giving  Time  for 
the  weighing  all  Objections  and  fe  much  oppofing  the  Company,  with 
reference  to  their  being  made  Freemen  of  the  City,  that  they  departed 
from  me  with  a Refolution  to  profccute  the  Charter  no  farther  arc  no 
Signs  that  I had  fuch  a Mind  to  pleafe  them  as  a Man  would  have  who 
was  corrupted  by  them,  or  who  was  to  have  a Share  in  the  Profit  of  tho 
Patent.  For  the  grunting  any  Injunctions  in  Chantry  to  (lop  Proceedings 
at  the  Law,  againft  rhat  or  any  other  Charter,  1 cannot  comprehend  the 
Meaning  of  that  Charge ; and  do  prefome  that  I have  never  granted  any 
Injunctions  in  that  Court,  but  what  was  agreeable  to  the  Courfeand  Juf- 
tice of  ft,  and  I am  fare  was  always  done  in  pubiick,  and  upon  Debate 
in  the  Court. 

The  Fourth  Article  is.  That  I have  advifed  and  procured  div-s  of 
lis  Mayefly'  Subjects  to  be  imprifoned  again]}  Law,  in  remste  Ijhr.ds,  Gar- 
tifins , and  other -Places,  thereby  to  prevent  them  from  the  Benefit  of  the 
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L to ; and  la  inlreduct  precedents  far  impr  if  r,  lug  of  ether  of  his  Alajefy  s Sub- 
jiS  in  hie  mu 'int'. 

1 know  no:  what  to  anfwer  to  this  Article,  it  being  fo  general,  and  no 
particular  Pcil-.n  being  named;  but  it  is  generally  known,  that  I hate 
Jicv  i :sk-.  n upon  me  to  commit  any  Man  to  Prifon,  but  fiich  who,  by  the 
Couife  of  the  CLmi.rj  fur  Matters  of  Contempt,  are  juftly  committed.  It 
is  probable  that  I have  been  prefent  at  the  Council-Board  when  many 
Pcifons  have  been  orderrd  to  be  committed,  and  whofe  Commitment  hath, 
by  the  Wndum  of  that  Board,  been  thought  juft  and  ncccfiary  ; and  there- 
fore I am  nor  to  anfwer  apart  for  any  thing  done  by  them ; only  I may 
fay,  that  I was  frequently  of  Opinion  that  the  Commitments  were  very 
juft,  and  verv  nec  fiary  ; and  it  is  nocorioufly  known,  that  by  fuch  Com- 
mitments, a Rebellion  hath  fcecn  fometimes  prevented,  and  that  other  Per- 
fons,  who  have  teen  afterwards  attainted  and  executed  for  High  Trcafon, 
have,  upon  tbtii  Examination,  and  at  their  Death,  confefs’d  that  their 
Purpofc  had  been  to  rife  in  Arms  at  fuch  and  fuch  Times,  if  their  Friends, 
upon  whom  they  had  principally  relied,  had  not  been  then  committed  to 
Prifon ; and  I well  remember,  that  it  was  thought  fit  that  moft  ot  the 
Perfons  who  Hand  attainted  for  the  Murthcr  of  ihc  late  King,  his  .Ma- 
jefty’s Royal  Father,  fhould  be  removed  out  of  the  Tower,  and  difperfed 
into  fcvural  Iflands  and  Garxifous;  and  if  any  other  Pexfuns  have  been 
likewife  lent  thither,  I prefume  it  was  upon  fuch  Rcafon,  as,  upon  a due 
Examination  thereof,  will  make  it  be  thought  very  juft. 

The  Fifth  Article  is,  Tint  / have  corruptly  fold  fveral  Offices  contrary  to 
Lavs. 

Tin's  Charge  I utterly  deny.  -w 

The  Sixth  Article  is.  That  I have  procured  his  Ihlejefy's  Cnftovn  to  he 
Famed  al  under  Rates,  hewing  the  fume ; and  great  pretended  Debts  to  be  paid 
ht  L:  Al  jefy,  is  toe  Potmen!  whereof  bn  Alajejij  uieii  not  in  Stncinejs  bound ; 
ar.d  L.vc  reeved  g;  cal  Sums  of  Money  for  procuring  the  fame. 

1 have  never  had  any  thing  to  do  in  difpofing  of  his  Majefty’s  Cufioms, 
or  any  other  Part  of  his  Revenue;  only  for  iomc  (hort  Time  after  his 
Majdiy’s  fir  It  Arrival  in  England , I,  amongil  others  of  my  Lords  of  the 
Council,  was  a Conimlflioncr  of  theTreafury;  during  which  Time,  if 
I am  not  very  much  miltaken,  there  was  no  Farm  letr  of  any  of  the  Re- 
venue, and  the  Culloms  were  put  into  the  Hands  of  .Commiflioncrs,  to 
thccnJ  that  a Computation  might  be  made  as  nearas  was  pofiibleof  the 
true  Value  of  them,  before  that  it  fhould  be  put  into  a Fatm,  whithcvc- 
ry  Man  conceived  would  be  fit  to  be  done  as  foon  as  might  be.  The 
White  Staff  was  fhortly  after  given  to  the  Earl  of  Southampton,  anti  the 
Chancel lorth i p of  the  Exchequer  to  the  Lord  Ajhhy , I having  then  refigtt’d 
it,  and  having  been  before  poflefs’d  of  it  at  the  Time  when  the  King  re- 
turned into  England-,  and  from  the  Time  that  thefe  two  Officers  of  the 
Revenue  were  made,  which  determined  the  former  ConTmiffion,  1 never 
intermeddled  in  thcCuftoms,  or  any  other  Branch  of  the  Revenue;  ex- 
cept when  the  King  commanded  me  to  be  prefent  in  fomc  Confultations 
which  lie  had  with  piy  Lord  Trcafurcr,  when  there  were  other  of  my 
Lords  likewife  prefent  ; that  excellent  Perfcn  always  reforting  to  the 
King,  for  his  Direction  in  all  Matters  of  the  kail  Difficulty  which  oc- 
curred to  him  in  the  Admimftration  of  his  Office;  and  except  the  Lord 
Trealurcr  himfclf  (with  whom  1 had  the  Honour  to  have  held  a longand 
a fail  Fiieiidfhip)  did  defire  to  confer  With  me,  as  he  very  often  did  upon 
many  Particulars  of  his  Office,  believing  that  1 was  not  altogether  igno- 
rant in  that  Aiimitiiftration,  wirh  which  I had  been  formerly  fo  well  ac- 
iniltd  ; and  that  1 prtfumc  might  be  the  Reafon  why  he  did  oftentimes 

ocure  me  to  be  join'd  with  him  in  References  ftom  the  King,  upon 

auers  wholly  relating  to  his  own  Office.  But  I never  fuffered  particu- 
lar Applications  to  be  made  to  me  in  rhofc  Cafes,  nor  bad  ever  any  fecret 
Conference  with  any  Perfons  who  were  concerned  in  fuch  Prctenfions. 
What  is  meant  by  my  having  procured  his  Majclty’s  Cuftoms  to  be  farm- 
ed ai  under  Rates,  knowing  the  fame,  and  great  pretended  Debts  to  he 
paid  by  hisMajefty,to  the  Payment  whereof  his  Majefty  was  not  in  Strifi- 
nefs  bound,  I cannot  imagine,  except  it  relates  to  the  Payment  of  a 
Debt  due  from  his  late  Majefty  to  fomc  of  the  Farmers ; in  which,  tho' 
1 had  no  more  to  do  than  in  giving  Information,  and  my  particular  Ad- 
vice to  his  Majefty,  in  the  Prcfcnceof  my  Lord  Trcafurcr,  the  Chancel- 
lor of  the  Exchequer,  and  other  of  my  Lords,  and  fo  am  not  mylelf  tt- 
fponiible  f r what  his  Majefty  did  thereupon,  and  he  did  nothing  but  with 
the  Approbation  and  Content  of  all  the  reft;  yet  1 think  myfelf  obliged 
upon  this  Particular,  which  fo  much  concerns  the  Honour  and  Juftice  of 
the  late  King,  and  of  his  prefent  Majefty,  to  enlarge  and  relate  all  1 know 
of  what  their  Majefties  did,  and  what  induced  his  prefent  Majefty  to  do 
his  Part  of  it.  It  is  nocorioufly  known,  that  before  the  late  T roubles, 
and  in  the  very  firft  Entrance  into  them,  his  Majefty  was  neceflitatcd  to 
borrow  very  great  Sums  of  Money  from  his  then  Farmers  of  his  Cufioms, 
and  to  oblige  them  to  Hand  perfonally  bound  for  many  other  great  Sums 
of  Money  which  other  Men  lent  to  his  Majefty  upon  their  Security.  That 
thereupon,  ami  for  the  Repayment  of  thofe  Sums  of  Money  which  the 
Farmers  had  advanced,  and  for  fecuring  them  from  any  Damage  for  thofe 
Monies  which  others  nad  lent  upon  their  Obligations,  his  Majefty,  with 
the  Advice  of  the  then  Lord  Trcafurcr  and  Chancellor  of  the’  Exchequer, 
had  granted  a farther  Leafe  of  his  Cuftoms  to  thofc  Fanners  for  Three  or 
Four  Years  to  come,  after  the  Expiration  of  their  former  Leafe  ; with  a 
Covenant  on  his  Majcfty’s  Part,  to  pay  thejuft  Intereft  of  Eight  per  Cent. 
for  all  fuch  Monks  as  were  advanced  by  them,  or  for  which  they  Hood 
bound  ; and  likewife  that  they  lhould,  out  of  their  growing  Rent,  deduct 
all  fuch  Sums  of  Money  by  the  Year,  as  they  had  lent,  or  were  bound  for. 
It  is  as  well  known,  that  after  the  Beginning  of  the  Parliament  in  164.0, 
and  before  the  Commencement  of  the  fecund  Lcale,  the  Houft  of  Commons 
not  only  forced  the  faid  Farmers  to  pay  a very  great  Sum  of  Money  for 
their  Prcfumption  in  receiving  Cuftoms  and  ienpofitions  upon  Merchan- 
dize in  the  former  Years,  when,  as  they  pretended,  fuch  Payments  were 
not  due  ; but  took  alfo  from  them  thci'r  new  Leafe  granted  to  them  by  the 
King,  and  fo  left  them  without  any  Capacities  of  reimburfing  themfelves 
of  the  Money  they  had  lent,  and  likewife  in  the  Mercy  of  their  Creditors 
Vo L.  VIII. 
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to  whom  they  flood  bound  ; many  of  whom  quickly  began  to  exercifi  that 
Severity  towards  them,  that  many  of  the  poor  Gentlemen  hud  their 
Eftates  quickly  extended  upon  Judgments  and  Recognizances,  and  their 
Perfons  taken  " in  Execution,  and  committed  to  Prifon  ; where  fi.me  of 
them  who  had  been  known  to  have  great  Eftates,  as  Sir  Paul  Pt eider,  and 
others,  were  forced  to  end  their  Days.  There  were  very  few  Circumftan- 
ecs  in  the  late  King’s  Misfortune,  which  gave  him  fo  much  Trouble,  Ot 
fo  much  aftlidlcd  him,  as  the  Scnfe  he  had  of  the  hard  and  unjuft  .Suffer- 
ings thofc  poor  Gentlemen  underwent  for  him,  and  their  Affection  to  Ins 
Service  ; which  he  often  mentioned,  and  as  often  declared,  that  he  held 
himfclf  obliged  to  make  them  full  Reparation,  as  foon  as  God  lhould  en- 
able him.  And  after  he  bad  vouchfafed  to  make  me  his  Chancellor  of  the 
Extbequrr,  he  frequently  fpoke  to  me  of  it ; of  the  \ery  good  Opinion  he 
had  of  the  Men,  of  the  gtear  Services  they  had  done  for  him  ; and  com- 
manded me  cxprefsly,  that  whenever  it  fhould  fall  within  my  Power,  I 
would  do  them  all  the  Right  1 could.  And  of  this  I did  often  inform  his 
Majefty  during  the  Time  he  was  Abroad,  and  after  his  Return,  without 
any  other  Motive  than  his  Father's  Command,  and  his  own  Honour,  ha- 
ving myfelf  never  had  any  Degree  of  Fricndfhip  with  any  of  the  Perfons 
concerned,  and  a very  ordinary  Acquaintance  with  fotne  of  them.  Upon 
his  Majefty’s  happy  Return,  thofc  Gentlemen  who  were  alive  of  the  old 
Farmers  (which,  as  I remember,  were  Sir  'John  Jacob,  Sir  J-b  Hsrby,  Sir 
Nicholas  Crifpt,  and  Sir  John  Harr  if  on ) applied  themfelves  to  the  King, 
having  Lin  Icveral  Years,  and  then  remaining  in  Execution  in  fome  Pri- 
fon, and  having  had  their  Eftates  fold,  upon  the  Profccution  of  thofe 
Creditors  to  whom  they  were  bound  for  Monies  lent  to  his  Majefty.  As 
foon  as  Care  was  taken  for  collecting  the  Revenue,  thofe  Four  Gentle- 
men named  before,  and  T wo  others  who  had  ferved  his  Majefty  very  well, 
were  appointed  his  Cotrtniffioncrs  for  the  collecting  th<t  Cuftoms  and  Du- 
ties upon  Trade  ; in  which  Collodion  they  continued  for  above  a Year, 
or  thereabouts ; during  which  Time  many  of  their  Creditors,  who  had 
generoufly  forbore  to  profecute  them  whilll  they  were  in  Prifon  and  un- 
done, began  now  to  commence  their  Actions  againft  them,  prefuming 
they  were  then,  or  would  lhortly  bo  able  to  fatisfy  them  : Whereupon 
his  Majefty  n.mnumicd  my  Lord  Treafurer,  and  me,  with  fome  orher 
Lords,  as  I remember,  to  fcnd  for  thofc  Creditors,  and  to  declare  to  them, 
that  his  Majefty  would,  in  a thort  Time,  enable  his  Farmers  to  pay  them 
their  juft  Debt-,  which  he  Well  knew  were  contracted  for  his  Service;  and 
that  he  would  take  it  very  well  from  them,  if  they  would  for  the  prefent 
give  no  OliftruClion  to  his  Service,  by  the  Profccution  of  thofc  Perfons  at 
| Law,  whofe  Time  was  folely  taken  up  in  the  necefliiry  Service  of  his  Ma- 
I jelly  ; Whereupon  they  willingly  defifted  from  that  Profecution ; and 
many  of  them  finding  now,  that  by  his  Majcfty's  Favour  they  were  like  to 
receive  their  Debts,  which?  before  they  thought  defperate,  thry  frankly 
remitted  the  Whole,  or  Part  of  the  Intereft,  that  in  Srriclnefs  of  Law 
wus  ftill  due  to  them.  His  Majefty,  fhortly  after,  judging  it  belt  for  his 
I Profit  to  determine  the  CollcClion  lav  Commiffion,  and  to  icu  the  V/holi 
! to  Farm,  gave  DiriCtion  to  the  Lord  Trcafurcr  to  confer  and  treat  with 
I any  lit  Perfons  who  defired  the  fame.  Many  Overtures  were  made  by  fe- 
I vcral  Pet  ions,  and  fomc  applied  themfelves  dirtClIy  to  his  Majefty;  upun 
I which,  and  alter  a competent  Time  in  confidcring  all  that  was  propofcd, 

' the  King  appointed  a Day  when  he  would  be  attended  by  my  Lord  Trea- 
i finer,  and  other  of  my  Lords,  and  when  all  the  Pretenders  lhould  like- 
wife be  prefent,  and  he  would  then  and  there  declare  his  own  Judgment} 
I having  firft  declared  to  the  CommilBoners,  whereof  Four  were  old  Farm- 
ers to  whom  fo  much  Money  was  due,  that  whofoever  fhould  take  the 
Faim,  they  (hc'ujd  be  obliged  to  pay  them  their  juft  Debt  at  fuch  Times, 
and  by  fuch  Proportions  as  his  Service  could  bear;  but  as  to  the  Letting 
the  F arm  itfclf,  he  fhould  neither  conftder  the  Debt  lie  owed  them,  nor 
the  Sufferings  they  had  undergone,  but  only  the  Rcrmthey  fhould  offer; 
which,  if  as  much  as  any  Body  elfc  would  give,  he  w<® d prefer  their  Pcr- 
fonS  before  others  ; but  if  any  other  fit  Men  would  offer  more  than  they 
thought  fit  to  give,  they  fhould  be  his  Fanners  ; and  therefore  wiihed  them 
well  to  confider  what  they  would  propofc  to  him.  After  two  Days  fpent 
by  his  Majefty  in  Conference  with  fcvctal  Pretenders  apart,  and  finding 
that  the  Propoiitions  made  to  him  by  the  olu  Farmers,  with  whom  th» 
other  Two  were  to  be  joined  who  had  ferved  with  them  as  Commiffionets, 
were  at  Icaft  as  much,  if  not  more  for  his  Profit  than  any  which  had  been 
made  by  the  reft,  he  declared  ihat  the  Farm  fhould  lie  lett  to  thofe  who 
had  been  his  CommilBoners : Which  was  at  that  Time  underftood  to  be 
fo  far  from  a good  Bargain,  that  the  Two  Comm.flioncrs  who  were  not 
concerned  in  the  great  Debt,  utterly  refufed  to  meddle  with  the  Farm  at 
fo  great  a Rent;  the  other  Four  publickly  declaring  at  the  fime  time, 
that  they  would  not  give  the  Rent  but  in  Contemplation  of  their  Debt, 
which  they  thought  they  fhould  fooncr  and  better  receive,  when  it  fhould 
be  affign’d  upon  their  own  Collections,  than  when  it  fhould  be  char-cd 
upon  new  Farmers  ; but  were  Suilors  to  his  Majefty,  that  he  would  oblige 
the  other  Two  (Sir  John  fVoiJttnkolme  and  Sir  John  Shaw)  to  be  joint 
Farmers  with  them  ; which  his  Majefty  did,  by  making  them  a gracious 
Promifc,  that  if  they  fhould  be  Lofers  he  would  repair  them  : And  there- 
upon Directions  were  given  to  Mr.  Attorney-General  to  prepare  a Grant 
accordingly;  and II  do  not  know  there  was  one  diffenting  Voice  from  what 
his  Majefty  inclined  to  do  upon  the  whole  Debate  of  that  Matter,  the 
fame  appearing  to  every  Man  t > be  moft  juft  and  reafonable. 

The  Farm  being  thus  fettled,  the  old  Farmers  were  directed  to  bring 
their  Accompt  to  my  Lord  Treafurer;  by  which  it  fhould  manifeftly 
appear  how  much  the  late  King  was  juftly  and  truly  indebted  to  them, 
and  how  thofc  Debts  were  incurred ; that  fo,  upon  a juft  Computation, 
fuch  a Satisfaction  might  be  made  to  them,  as  was  conliftcnt  with  the 
prefent  State  of  his  Majefty’s  Occafions.  Many  Months,  if  not  a 
whole  Year,  were  fpent  in  the  Examination  of  thofe  Accomprs  before  the 
Auditors;  who,  beftdes  the  Exceptions  they  took  for  want  of  fome 
Formalities,  in  thcProof  of  fome  Monies  paid,  which  after  Twenty  Yehrs 
of  Licence,  in  which  all  their  Books  and  Papers  had  b-en  taken,  their 
Houles  plundered,  their  Perfons  impril'oned,  and  in  which  fo  many  Per- 
fons employed  by  theKing  to  receive,andby  them  to  pay  Money, were  d<jad. 
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could  hardly  be  made  with  the  ufuil  Exattnefs,  made  likewifc  feveral  Cer- 
tificates of  particular  Cafes;  which  required  further  DireSion  ; and  the 
Lord-Treafurcr  would  never  take  upon  himfclf  t‘»  give  thofe  Dire&'ons, 
indy  declaring  to  them,  which  he  had  frequently  done,  that,  in  regard  his 
Majefty  was  not  ftricllv  bound  in  jufticc  to  pay  that  Debt  due  from  his 
Fatner,  but  that  his  prefent  Mnjcfty's  generous  -nJ  royal  Difpofition  had 
prevailed  with  him  to  pay  that  juft  Debt,  whereby  they  might  be  preferved 
from  Ruin,  in  which  he  faid  he  fully  concurred  with  his  Majefty  ; but 
that  he  would  never  advife  him,  on  the  contrary,  he  would  always  dif- 
fuadc  his  Mnjcfty  from  paying  or  allowing  any  Intcrcft,  though  paid  by 
them,  which  would  fwell  the  Debt  to  fuch  a Proportion,  that  his  Majefty 
could  never  undertake  the  Payment  of  it:  Which  Determination,  how 
great  foever  their  Lofs  appeared  to  be,  feemed  to  be  (o  juft,  at  leal’  fo  ne- 
ccli'ary  for  the  King,  that  they  wholly  referred  it  to  his  Majefty  ; hoping 
that  it  might  prevail  with  many  of  their  Creditors,  not  to  exarf  it  from 
them,  though  the  Sale  of  their  whole  Eftates  had  made  Satisfaction  to 
feihers  for  the  whole  Intereft  as  well  as  for  the  Principal:  When  the  Au- 

ditors Certificate  was  ready,  and  all  the  Doubts  and  Queftions,  which  did 
arif-  thereupon,  were  clearly  ftated,  his  Majefty  vouchlafed  again  to  be  pre-* 
feut,  with  the  other  Lords,  who  had  from  the  Beginning  aflifted  in  the 
Examination  of  that  Bufinefs  ; and  then  the  Lord-T reafurcr  declared  to 
his  Majcfty,  what  he  had  before  faid  to  the  Pcrfons  concerned,  that  though 
he  willingly  approved  his  Majefty 's  Cioodnefs  in  taking  upon  himfclf  that 
great  Deb:,  yet  that  he  would  by  no  Means  give  his  Advice  or  Content 
that  he  fhould  pay  or  allow  any  Intereft  for  it.  Upon  the  whole  Matter, 
and  upon  all  the  Doubts  ftated  to  his  Majefty,  and  after  the  Rejection  of 
feveral  eonfidcrable  Sums  of  Money  demanded  by  them,  and  for  the  Pay- 
ment whereof  fuch  direct  Proof  was  not  made,  as  is  required  by  the  Courfc 
of  the  Exchequer ; though  I think  moll  Perfons  who  were  prefent  were,  in 
their  private  Confcienccs,  well  latisfied  that  thofe  Sums  had  been,  in 
Truth,  paid,  as  was  alledged  ; there  appeared  to  his  Majefty  to  be  juftly 
due  to  them  the  Sum  of  Two  Hundred  Thoufand  Pounds  Principal  Mo- 
ney for  almolt  Twenty  Years,  and  for  which  they  had  paid  lo  much  In- 
tel eft;  and  his  Majefty  thought  it  very  juft,  and,  with  many  gracious  Ex-, 
preflions  to  them  of  his  Purpofe  and  Refolution  further  to  repair  them  as 
he  fhould  be  able,  gave  Order  to  the  Lord-T rcaftirtr  that  the  laid  Debt  of 
Two  Hundred  Thoufand  Pounds  fhould  be  paid  to  them  in  Five  Years  ; 
that  is,  by  Forty  Thoufand  Pounds  for  every  Year  out  of  the  Rent  of  the 
harm;  and  that  all  Inftruments  neccilary  for  their  Satisfaction  and  Secu- 
rity fhould  be  prefcntly  given  to  them,  whereby  they  might  be  able  to 
comply  with  their  Creditors,  and  avoid  their  Importunity.  I do 
con  ft  Is  myfelf  to  have  been  prefent  at  thefe  Agitations,  and  to  have 
contributed  my  humble  Advice  and  Opinion  to  his  Majefty  that  he 
fhould  pay  this  Debt ; which  1 thought  myfelf  ooliged  to  do,  as  well  as  a 
faithful  Countellor  to  his  prefent  Majefty,  as  in  Difcbarge  of  my  Dutyand 
Obligation  to  hi.s  Father;  and  I have  very  good  Rcafon  to  believe,  that  if 
that  Two  Hundred  Thoufand  Pounds  be  paid  according  to  hisMajef- 
ty’s  Direction,  of  which  I know  nothing,  and  of  which  the  Heirs  and 
Executors  of  thofe  Farmers  who  are  dead,  as  well  as  the  four  prefent 
Farmers  have  their  equal  Proportions,  that  the  faid  Perfons  have  not  at 
this  Day  half  the  Eftates  which  they  had  in  the  Year  1640,  when  they 
entered  into  thofe  Engagements  for  his  Majefty  : Nor  was  there  any  one 
Perfon  prefent  at  the  Agitation  of  this  Affair,  who  feemed  in  the  leaft  De- 
gree to  differ  in  Opinion,  or  to  dift'uade  his  Majefty  to  give  that  Satisfac- 
uon  for  that  Debt  which  he  vouchfafed  to  do. 

I do  likewife  very  willingly  confcfs,  that  I have  in  the  manner  afore- 
laid,  and  being  Called  to  advife,  given  my  Opinion  for  the  Payment  of 
many  other  eonfidcrable  Debts  incurred  by  his  late  Majefty ; and  For  which 
many  Perfons  of  Honour,  who  adhered  to  him  during  the  War,  wereper- 
lbnailv  bound  for  him,  and  whofe  Eftates  had  been  extended,  and  their 
Perfons  iinprifoncd  for  the  fame ; many  of  whom  were  then  in  Execu- 
,;on  and  Prifon  when  his  Majefty  returned,  and  others  then  fued  in 
IVejUninfier- Hall,  in  his  Maieft/s  own  Court.  His  late  Majefty  having 
granted  under  his  Great  Seal  of  England,  to  feveral  Perfons  intruded  for 
the  reft,  many  of  his  Forefts,  Parks,  and  other  Lands,  for  their  Security 
anJ  Indemnity,  who  were  or  fhould  ftand  bound  for  him,  for  Monies 
which  were  then  borrowed  for,  and  applied  to,  the  neceffary  Support  of 
himfclf  and  his  Army,  and  to  no  other  Purpofe;  and  in  that  Grant  I 
was  particularly  entrusted,  as  well  by  the  Defire  of  the  Perfons  cortccrned, 
as  by  his  Majefty's  Command,  to  be  felicitous  for  their  Satisfaction  : And 
I cannot  deny  that  1 have  never  been  more  delighted,  than  when  I have 
been  able  to  procure  any  Satisfaction  for  thofe  Perfons  who  were  fo  bound 
and  fo  feemed  ; nor  ever  more  troubled,  than  that  I could  do  no  more, 
and  that  there  remained  fo  many  flill  unfatisfied,  and  almoft  undone  for 
thofe  Debts  fo  contracted,  of  which  Number  1 believe  thare  are  ftill  too 
many.  But  having  made  thefe  clear  Confeffions  of  what  is  Truth,  and 
what  I did  do  in  thefe  Tranfeaions,  1 muft  as  pofitivcly  deny,  that  ever 
I procured  or  advtfcd  the  letting  his  Majefty’s  Cuftoms,  or  any  other 
Part  of  his  Revenue  ; on  the  contrary,  that  1 ufed  all  the  Ways  I could- 
to  advance  the  Rents  without  refpect  of  Perfons  ; and  I prefume  I was 
never  prefent  at  the  Letting  of  any  Farm  that  any  Man  would  have  given 
mote  for  than  they  did  to  whom  it  was  lett,  what  Offers  foever  were  made 
afterwards  when  his  Majefty  had  contracted  himfelf,  and  a Grant  was  if- 
fued  accordingly,  under 'the  Great  Seal  of  England:  And  I do  as  pofi- 
tively  deny,  that  ever  I received  or  expected  the  leaft  Sum  of  Money,  or 
Money-worth,  for  any  Leafe  made  by  his  Majefty  of  his  Cuftoms,  or 
anv  other  Part  of  his  Revenue;  or  for  the  Payment  of  any  one  Debt  made 
by’his  Majefty,  to  which  he  was  or  was  not  bound  ; I having  never  had 
any  other  Motive  for  the  Performance  of  thofe  Offices,  but  the  pure  and 
entire  Confideration  of  his  Majefty’s  Honour,  Juftice  and  Profit,  and 
my  own  Inclination  to  gratify  worthy  Perfons,  who  in  Juftice  ought 
to  be,  or  might  with  Juftice  be,  gratified  and  obliged,  and  who  have 
commonly  been  fuch  Perfons  to  whom  I have  had  no  kind  of  Obli- 

^*The  Seventh  Article  is,  That  Have  received  great  Sums  of  Money  from 
tbt  Company  of  V intners,  or  fame  of  them,  or  their  Agents,  fir  enhancing  the 
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Prices  of  /Pines,  end  for  freeing  tb’m  from  the  Payment  f legal  Penalties 
which  they  had  incurred. 

If  I had  been  in  the  leaft  Degree  guilty  of  this  Charge,  it  would  very 
eaftly  have  been  proved,  and  the  Pin  men  would  very  gladlv  have  helped 
them  in  it,  being  Perfons  who  never  thought  thcmfelvcs  beholden  tome, 
and  fo  not  obliged  to  conceal  any  of  my  Corruptions.  They  well  knew 
that  I could  never  be  prevailed  with  to  confent  to  tHc enhancing  the  Prices 
of  their  Wine,  and  that  1 never  had  the  leaft  Sum  of  Money  from  them 
in  my  Life.  I femember,  at  a Time  when  hi?  Majefty  had  refuted  to  grant 
all  their  other  Petitions,  the  Company  of  Pintn.rs  did  complain  that  there 
were  fo  many  Informations  sgainft  them  profecutcd  by  Informers  in  the 
Exchequer,  that  they  mull  give  over  their  Trades,  and  be  likewife  undone, 
if  they  were  feverely  proTecuted  for  what  was  paft  ; and  therefore  be  fought 
his  Majefty  iu  Council,  that  he  would  pardon  what  was  paft,  snd  that  for 
the  future  they  would  rrefpafs  no  more.  Whereupon  bis  Majefty  thought 
it  worthy  of  bis  Mercy  to  fhefter  therrt  for  the  prefent  from  that  Profe- 
cution;  and  thereupon  commanded  his  Attorney-General  jo  call  the  In- 
formers before  him,  and  to  appoint  thelintners  to  pay  them  fuch  rea foil- 
able  Rewards  for  their  Pains  as  he  thought  fit,  and  thereupon  he  fhould  en  - 
ter  a Noli  Prcftqui ; but  his  Majefty  charted  them  for  the  future  not  to 
run  into  the  lame  Danger  : And  as  tills  Grdee  from  bis  Majefty  was  not 
upon  my  Promotion,  hut  purely  from  his  own  Bounty  and  Goodncfs, 
from  which  no  Perfon  there  diffuaded  him,  as  I remember,  fo  I never  re- 
ceived the  leaft  Profit  from  the  feme. 

The  Eighth  Article  is,  Thai  Fkave  in  a Jhsrt  Time  gained  to  myfelf  a 
far  greater  Ejlate  than  can  be  imagined  to  be  lawfully  gained  .n  fo  Jhsrt  a Time ; 
and,  contrary  to  my  Oath,  have  procured  feveral  Grants  under  the  Great  Seal 
from  his  Mtjcjiy , to  myfelf  and  Relations , of  jhieral  of  his  Majejly  t Lands, 
Hereditaments,  and  Leafes,  tt  the  Differ  jit  of  bis  Majejly. 

I wifh  with  all  my  Heart  that.the  Truth  of  this  Article  (which  I pre- 
fume  hath  drawn  on  all  the  reft)  were  clearly  known  to  all  the  World  ; 
that  they  who  in  Truth  believe  that  I have  fo  great.,  n Eftate,  were  very 
well  infoimed  what  it  is,  and  they  would  then  clearly  difeern  that  1 need 
not  be  afhamed  of  having  gotten  fuch  an  Eftate,  nor  needed  to  have  any 
Rccourfe  «o  anytitl  Arts  or  Means  fiyr  thc  obtaining  thereof ; they  would 
know  that  1 have  been  fo  far  from  procuring  feveral  Grants  under  the 
Great  Seal  of  England  from  his  Majefty,  to  myfelf  and  Relations,  of 
feyrnil  of  his  Majefty’s  Lands,  Hereditaments,  and  Leafes,  to  the  Dif- 
prqfitpf  his  Mujcftv,  that  I never  moved  his  Majefty  in  mv  Life,  for  any 
oneGraut  to  myfelf,  of  any  of  my  Relations.  If  his  Majefty’s  Koval 
Bounty  did  Uifpofe  him  to  confer  fomewhat  of  Benefit  and  Advantage 
upon  an  old  Servant,  who  had  waited  upon  his  Father  and  himfelf  near 
Thirty  Years  in  feme  Truft  and  Employment;  I hope  it  fhali  net  be 
imputed  as  a Crime  in  me  to  receive  his  Favours.  I am  far  Horn  believing 
or  imagining  that  the  poor  Services  I ever  did,  or  can  do,  were  in  any 
Degree  proportionable  to  his  Majefty’s  Bounty ; yet  fince  his  Goodncfs 
thought  me  fit  for  it,  I hope  many  others  will  think  fo  too  ; at  leaft  as  fit 
as  Ibmc  Men,  who  have  received  greater  Mai ks  and  Proportions  of  it  than 
I have  done,  and  who,  though  they  might  ferve  much  better,  had  not 
fervid  fo  long.  I forbear  to  enlarge  upon  this  particular  Charge,  becaufe 
I conceive  that  it  is  now  evident  ttfttiany  who  were  wrought  upon  by  thole 
who  did  not  believe  it  thcmfelvcs,  to  think  my  Eftate  to  be  very  great, 
that  the  Information  they  received  was  without  ground : And  whoever 
confiders,  that  the  firft  Year  after  the  King’s  coming  in  yielded  jufiJy  more 
Profit  to  the  Great  Seal  than  I ever  received  in  all  the  Years  following, 
and  Ibmc  particular  Acls  of  Bounty  in  his  Majefty  conferred  on  me,  with- 
out the  leaft  Suit  of  mv  own,  and  unthoughtof  by  me,  will  believe  that 
my  Fault  is  greater,  in  having  no  better  an  Eftate,  than  that  what  1 have 
hath  been  gotten  by  Corruption.  I have  none  of  his  Majefty’s  Lands 
but  what  I bought,  for  as  much  as  any  body  would  pav  for  it,'  of  thole 
who  had  .the  fame  granted  to  them  out  of  his  Majelly  s Bounty,  and  that 
Grant  confirmed  bv  A£l  of  Parliament;  and,  I prefume,  it  cannot  have 
fallen  from  his  Majefty’s  Memory,  and  I am  furc  is  well  known  to  fome 
Perfons  of  Honour  yet  alive,  that  when  his  Majefty  was  graciouilv  pleafed, 
at  his  firft  coming  over,  to  offer  me  feme  Land  which  had  never  yielded 
the  Crown  any  thing,  I abfolutely  refufed  to  receive  ir,  becaufe  it  was 
generally  thought  to  be  of  great  Value,  as  I believe  it  is;  and  therefore 
I would  r.ot  expo fe  myfelf  to  the  Envy  which  naturally  attends  fuch 
Donations,  having  in  truth  never  had  an  immoderate  Appetite  to  make 
h3fte  to  be  rich  ; and  as  much  apprehended  the  being  accui'cd  of  Witch- 
craft or  Burglary,  as  of  Bribery  and  Corruption,  fir  a Word,  I do  de- 
clare, that  my  Debts  being  difeharged,  for  which  I nay  Intereft,  all  mv 
Eftate  is  not  worth,  being  fold,  the  Money  I have  received  from  his  Ma- 
jefty’s own  Royal  Bounty,  and  far  from  being  fuitable  to  the  Quality  I 
yet  hold ; and  which  was  never  obtained  by  my  own  Ambition,  as  many 
Perfons  of  Honour  yet  alive  can  teftify. 

The  Ninth  Article  is.  That  1 introduced  an  arbitrary  Government  in  bis 
Majejlfs  foreign  Plantations,  and  have  eaufed  fuch  as  complained  there  f 
before  his  Majejly  and  Council,  to  be  long  imprifmed  Jar  Jo  doing. 

Though  i cannot  poffibly  comprehend  the  full  Meaning  of  this  Article, 
yet  becaufe  I have  heard  of  many  Difcourfes  made  of  the  Authority  I af- 
firmed over  the  Plantations,  and  the  great  Advantage  and  Profit  I have 
drawn  to  myfelf  from  thence,  I am  very  willing  to  take  this  Occafion 
to  relate  all  that  I know,  and  all  that  I have  done  with  Reference  to  any  of 
his  Majefty’s  Plantations  ; declaring  in  the  firft  Place,  that  at  his  Majefty’s 
Return,  anil  before,  I did  ufe  all  the  Endeavours  l could  to  prepare  and  dif- 
pofe  the  King  to  a great  Eftecmof  his  Plantations,  and  %'■  encourage  the 
Improvement  of  them  by  all  the  Ways  which  could  rcafonably  be  pro- 
pofcd  to  him;  and  1 was  confirmed  in  this  Opinion  and  Deiire,  as  foon  at 
I had  a View  of  the  Entries  in  the  Cuforr.-Houft,  by  which  1 found  what  2 
great  Revenue  accrued  to  the  King  from  rhofe  Plantations,  infbmuch  at 
the  Receipts  from  thence  had  upon  the  Matter  repaired  the  Dccreate  and 
Diminution  of  the  Cuftoms,  which  the  late  Troubles  bad  brought  up- 
on 
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on  other  Parts  of  Trade,  from  what  it  had  formerly  yielded.  The  fufl 
Confideration  that  offered  itfclf  before  the  Kin::,  that  related  to  the  Plan- 
tations, was  concerning  the  Hu-berdoer,  which  Having  been  noil  dilcourfcd 
of  fincc,  and,  as  I hear,  with  fume  ReHc<9ions  upon  me  of  Partiality  and 
Injufticc,  1 iball,  in  the  firft-  Place,  fet  down  all  1 know  in  that  Affair, 
and  how  I cair.c  to  f;  : in  it. 

Before  the  Beginning  of  the  late  Tro  ;hle=,  the  King  had  granted  the 
Ifland  of  the  B/y  India  tn  the  Earl  of  Carlijle  and  his  liens  for  ever, 
upon  a Suppofition  th.it  it  h id  been  firft  difeovered,  poffeffed,  anil  planted 
at  hi*  Charge  ; and  the  U>d  Karl  fent  a Governor  and  People  thither,  and 
enjoyed  it  to  his  Death,  and  by  his  Will  fettled  it  for  the  Payment  of  his 
Debt*,  which  were  very  grejt : The  Troubles  falling  out  in  a fhort  Time 
after,  little  or  no  Profit  had  been  drawn  from  thence  towards  the  Satisfac- 
tion of  thofe  Debts,  and  the  Executors  and  Truftces  totally  neglected  the 
taking  Care  of  it,  or  profecuting  the  Plantation;  but  in  anu  after  the 
"War,  mail)' Citizen*,  Merchants,  and  Gentlemen,  who  were  willing  or 
forced  to  withdraw  themlcjves  from  England,  tranfnorted  thcmfclvcs  thither, 
and  thrre  planted,  without  afking  any  body’s  Leave,  or  without  being 
oppofed  or  contradicted  by  any  hotly.  At) out  the  Year  164.7,  or  there” 
about.*.,  the  late  Earl  of  Cariijlt , Son  and  Heir  of  the  former  Earl,  to 
whom  the  Inheritance  of  that  Ifland  belonged,  treated  with  the  late  Lord 
Willoughby  of  P .i1  ham,  how  that  Ifland  might  be  fo  ordered,  that  the  Plan- 
tation might  be  advanced,  and  Profit  made  by  it,  which  would  at  laft 
redound  to  himfclt  whin  the  Debt  fhould  be  paid.  The  late  Kinc  was 
then  in  the  Hands  of  the  Army ; and  with  his  Approbation  and  Confent, 
it  was  agreed  between  the  fold  Earl  and  the  faid  Lord,  that  a Leafe  Ihould 
be  made  by  the  Earl  of  Carlijle  to  the  Lord  Willoughby,  of  all  the  Profits 
which  Ihould  arife  out  of  that  Plantation  for  the  Term  of  twenty-one 
Years,  as  i remember ; a Moiety  of  the  whole  Profits  to  be  received  by 
the  Lord  Wills  ughby  himfo'.f,  for  his  own  Ufc,  and  Rccompence  of  his 
Charge  and  Pains  ; and  he  was  JikcwiJe  to  receive  a Commiflion  from  the 
faid  Earl,  to  be  Governor  of  that  and  the  reft  of  the  Cariblee  itlands  (all 
which  were  comprehended  in  the  (.'barter  granted  by  the  King  to  the 
Earl  of  Carlijle ),  and  that  a Commiflion  fhnuIJ  likewife  be  procured  from 
the  King,  or  the  Piiuce  of  Walt!,  by  which  the  laid  Lord  Willoughby  was 
to  beconftituted  Governor  of  the  faid  Iflands.  About  that  Time  the  Fleet, 
then  in  thcDctowj,  returned  to  their  Obedience  to  the  King,  withdrawing 
themfelvcs  to  the  Coal!  of  Holland,  to  offer  their  Service  to  the  Piince  of 
Wales,  his  Majcfty  chat  now  is;  the  Lord  IViHwhly  coming  likcwii 
over  then  to  him,  to  ferve  him  in  any  Condition  lie  plea  led  to  employ  him. 

I need  not  fpcak  of  the  Difappofntmcnts  of  that  Summer,  and  the  ill 
Siicccfs  of  that  Fleet ; but  all  tnofe  Hopes  being  van i filed,  and  there  being 
110  prtfent  Employment  for  the  Lord  Wilhugh/y,  he  then  informed  the 
Prince  of  what  had  palled  between]  the  Earl  of  Carlijle  and  him,  with  tin. 
Father’s  Confent;  which  hi s Hi  dinefs  Jhad  likewife  received  from  thi 
King  himfelf,  with  much  Recommendation  of  the  Lord  IPilkughhy-  l 
was  then  atter.rting  upon  the  Prince  fn  Holland,  as  one  of  the  King’s 
Counfel  trffigned  by  him  for  that  Service,  Upon  the  under  (landing  of  this 
whole  Cafe,  the  Prince,  upon  the  unanimous  Advice  of  the  Council, 
thought  fit  to  grant  fuch  a Commiflion  of  Governor  of  the  Barbadw  and 
other  Iflands.  as  he  defired  ; and  he  had  the  more  Rcafon  to  defire  it  (not 
withftanding  the  Earl  of  Ca’lljle’s  Grant  and  Cominilfion),  becaufc  tile 
principal  Planters  upon  the  Barbe-lcn  had  been  Officers  in  the  King's 
Army,  or  of  manifeft  Affection  to  him,  or  always  looked  upon  as  of  his 
Party.  With  this  Commiflion  the  Lord  Willfughby  had,  at  his  great  | 
Charge  and  Expence,  tranfported  himfeif  to  the  Barbados,  and  was  there 
received  as  Governor;  and  made  a Contrail  with  the  Planters,  that  fo 
much  fhould  be  paid  ii|>on  the  Hundred  to  the  Earl  of  C.uijlr,  to  whom 
the  Propriety  of  the  Whole  belonged.  But  before  this  Agreement  could 
be  well  executed,  or  any  Profit  drawn  from  thence,  the  Ifland  was  re- 
duced to  the  Service  of  the  Parliament,  and  o f Grsimutll,  and  a Governor 
appointed  by  them  ; the  Lord  Willoughby  being  fent  into  England,  where 
he  remained  till  the  King’s  Return,  and  had  given  umjucllmr.ahlc  Evi- 
dence of  his  Afieftion  to  the  King's  Service,  for  which  he  had  oft.n  been 
committed  to  Prifon  before  and  after  CrimvelTs  Death. 

As  foon  as  the  King  returned,  the  Lord  lyilkughby  (who  had  then  eight 
or  nine  Years  to  come  of  his  Lcafc  formerly  granted  to  him  bv  the  Earl  of 
Carlijle,  who  was  then  likewife  living,  and  ready  to  do  any  other  A ilk  to 
the  Lord  JPiUoughby’s  Advantage)  refolvcd  to  return  himfelf  to  the  Bar- 
bados, and  defired  the  King  to  renew  his  Commiflion  to  him  for  the  Go- 
vernment; which  his  Majcfly  was  very  willing  to  do,  as  to  a Pcrfon  he 
efteemed  very  much,  and  who  had  fpent  very  much  of  bis  own  Fortune, 
as  is  notorioufty  known,  in  that  Serv  ice  : But  the  Barbados  and  all  thofe 
other  Iflands  wore  now  become  of  another  Confidci ation  and  Value  than 
they  had  been  of  before  the  Troubles  ; the  Barbados  itfclf  was  (by  that 
Confluence  and  Rcfort  thither  as  was  mentioned  before),  fo  fully  planted, 
that  there  was  no  Room  for  new  Comers,  and  they  had  lent  very  many  of 
their  People  to  the  other  Iflands  to  plant;  many  Citizens  of  London  had 
raifed  very  great  Eftatcs  there,  and  every  Year  had  a great  Revenue  thence; 
and  the  King's  Culloms  from  that  one  Ifland  came  to  a very  great  Sum  of 
Money  yearly.  All  thefe  Men,  who  had  entered  upon  that  Plantation  as 
a wall:  Place,  and  with  very  great  Charge  brought  it  to  that  Perfection, 
and,  with  great  Trouble,  began  now  to  apprehend  that  they  mull  depend 
upon  the  good  Will  of  the  Earl  of  Carlijle  and  Lord  WUksrghly  for  the 
Enjoyment  of  their  Eftatcs  there,  which  they  looked  upon  as  their  own  ; 
all  thefe  Men  joined  together  in  an  Appeal  to  the  King,  and  humbly 
prayed  his  Protection : and  that  they  might  not  be  opprefled  by  (hole 
two  Lords,  they  faid,  they  were  the  King’s  Subjects  ; that  they  had  re- 
paired thither  as  to  a dcfolate  Place,  and  had  by  their  Induftry  obtained 
a Livelihood  there,  when  they  could  not  with  a goad  Confidence  flay 
in  England ; that  if  they  were  now  left  to  thofe  Lords  to  ran  lbm  ehem- 
f-lvK,  and  compound  their  Eftatcs,  they  mull  leave  the  Country,  and 
the  Plantation  would  be  deflroyed,  which  yielded  his  Majeftv  fo  great  a 
Revenue;  that  they  could  defend  themfelves  by  Law  againfl  die  Earl 
of  Carlyle's  Title,  if  his  Majcfty  did  not  countenance  it  by  a new 
Grant  of  the  Government  to  the  Lord  Willoughby,  and  therefore  were 
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Suitors  to  his  Majerty  not  to  d-.flroy  them  by  that  Countenance.  At  the 
fame  Time,  the  Creditors  of  the  late  Eurl  of  C^rljlr  (whole  D.  Hts  ware  to 
to  be  iati&ned  bv  the  Profits  o|  that  Plantation,  by  the  Will  and  Settle- 
ment of  die  laid  Earl)  petitioned  the  King  that  they  might  be  firft  pro-* 
vided  for ; their  principal  Money  due  to  them  at  the  Death  of  die  Earl 
amounted  to  no  Ids  than  Fifty  thoufmd  PounJs,  of  which  they  had 
never  yet  received  one  Penny;  and  therefore  that  the  Profit*  which 
fhould  arife  ought  in  the  firft  place  to  be  applied  to  them,  there  having 
been  many  Families  utterly  ruined  for  want  of  their  Money  fo  due 
to  them.  The  King  appointed  to  hear  all  the  fevcral  Pretences  at  the 
Council-Board,  where  they  all  attended  wi'-h  their  Counfel ; and  after 
his  Majcfty  had  fpent  three  or  four  Days  himfelf  in  hearing  the  fevcral 
Allegations,  and  finding  new  Pretences  and  Difficulties  every  Day  to 
arife  (which  Inall  be  mentioned  anon),  his  Majcfty  appointed  fevcral 
of  my  Lords  of  the  Council  to  conlidcr  of  the  whole  Matter,  and  to 
confer  with  the  foveraJ  Parties,  and  if  it  were  poffible  *0  make  an  End 
between  them  by  their  own  Confent;  ctherwife  to  report  the  ft  rend 
Titles  to  his  Majcfty,  with  fuch  Expedients  as  in  their  Judgments  they 
thought  moll  likely  to  produce  a general  Satisfaction,  without  endanger- 
ing the  Plantation,  the  Prefer,  ation  whereof  his  Majcfty  took  to  Heart. 

I had  the  Honour  to  be  one  of  that  Committee,  and  took  very  much  Pains 
in  reading  the  Charters,  Grants,  and  Lcafcs,  and  many  other  Papers 
and  Dilpalcbes  which  concerned  that  Affair,  and  conferred  with  fevcral 
of  the  Pcrfons  interefted,  to  the  end  that  I might  the  better  difeern  what 
could  be  done,  having  never  undrrllood  or  heard  anything  of  the  Matter, 
or  that  concerned  that  Plantation,  uthenvifo  than  what  i have  before  foe 
down  upon  the  Dii’patch  of  the  Lcid  Willoughby  in  Holland ; nor  had  L 
the  leaft  inclination  or  Byas  to  any  Petty.  Upon  the  hearing  all  the 
Allegations  before  my  Lord*,  the  lev  oral  Pretences  and  Titles  appeared 
to  us  to  be  thclc  ; which  we  afterwards  reported  to  the  King. 

The  Lord  Willoughby  demanded  nothing  from  the  Kina  but  hisCommif- 
fion  to  be  Gbvci  1101  for  the  Remaindcr.of  the  Y tars  which  had  been  granted 
to  him  by  the  Eari  of  Ca’lille,  to  the  end  that  he  might  receive  one  Moiety 
of  thofe  Profits  which  Ihould  arife  to  ihc  Earl,  and  which  had  been 
alfigned  to  him  with  the  Content  and  Approbation  of  the  late  King,  and 
his  Majcfty  that  now  is,  upon  which  he  had  undertaken  that  Voyage,  and 
(pent  lo  much  of  his  Efface. 

The  Earl  of  Carhjle,  while  this  Contention  was  depending,  died,  and 
by  his  Will  .devil":  J liis  litre  reft  in  the  Barhadccs  to  the  E.  of  K'mnoul,  who 
iikcwne  petitioned  the  King  for  the  prelcrving  his  Right;  but  neither 
he,  nor  the  Pcrfon  under  whom  he  claimed,  had  any  Pretence  till  all  the 
L>-brs  were  fatisficd,  nor  did  the  E'.arl  of  Kinnoul  demand  any  thing  till 
then ; but  believed  the  Profit  would  arife  veariy  to  lo  much,  that  the 
Debts  would  quickly  be  fat  it  lied,  and  then  the  Whole  would  come  to 
him. 

There  was  another  Title  that  preceded  the  Earl  of  Garlijlt's,  which 
was  that  of  the  E.arl  of  A'larlbtrough,  who  al lodged  and  proved  it  to  be 
true,  dial  th  Barbudecs  ?.n d thole  adjacent  Iflands  were  full  granted  by 
the  King  to  his  Grandfather  the  Earl  of  Alai  .borough,  then  Lord  Hi'h- 
Trealurcr  ol  England,  before  the  Earl  of  Carlijle  had  any  Pretence  there- 
unto ; and  that  the  Lord  Trealurer  had  afterwards  confirmed  rival  the 
lame  Ihould  be  granted  to  tin  Earl  of  Carlijle,  upon  a full  Contract,  that 
he  fhould  firft  receive  forever  the  Sum  ol  1'hrcc  hundred  Found:,  by  the 
Year  cut  of  the  firft  Profits  of  me  Plantations ; which  Sum  of  three  hun- 
dred Pounds  had  nev.i  yet  ..ccn  paid;  and  therefore  die  Earl  of  Mark 
borough  defired,  as  Heir  to  hi-:  Grandfather,  to  have  Satisfaction  for  the 
Arrears,  and  that  the  growing  Rent  misfit  be. fee u red  to  him. 

The  Creditors  were  ol  two  kinds:  The  firft,  and  who  bad  firft  pe- 
titioned the  King,  as  was  fold  before,  had  an  Afti  nment  made  to  them  by 
the  Executors  and  Truflces  of  the  Earl  of  Car.ijlt  upon  liis  Will,  and 
who,  at  his  Death,  owed  them  die  full  Sum  of  Fifty  chouCind  Pounds, 
or  thereabouts  : "I  he  other  Creditors  con  lifted  of  foveral  Tradefmen  and 
Artificers,  to  whom  the  faid  Earl  was  indebted  for  Wares  and  Goods 
which  had  been  deli  voted  for  his  Ufc.  and  of  fevcral  Servants  for  their 
Arrears  of  Wages;  and  all  thefe  had,  during  the  late  Troubles,  exhibited 
their  Bill  in  Chan  eery  again  ft  the  Executor*  and  Ovo  leers  of  the  Jate  Ea:  1 
and  had  obtained  a Decree  in  that  Court  for  their  Satisfmftion,  out  ol  th? 
Profits  of  thofe  Plantations;  which  Decree ftood  confirmed  by  the  Acts 
of  judicial  Proceedings;  and  as  1 rtmcmb  r their  Debts  amounted  to 
Thirty  rhoufand  Pounds,  or  thereabouts : None  of  the  Creditors  in  ge- 
neral, of  one  or  the  other  Sort,  had  ever  received  one  Shilling  from  the 
Timerhat  the  Earl  had  firft  afligned  it. 

'The  Planters  infilled  pofitivc) y,  that  the  Charter  granted  to  the  E ir!  of 
Carlijle  from  the  King  was  void  in  Point  of  Law ; lor  which  their  Coun- 
fel alledged  many  Rcafons  : And  having  fpent  much  Time  upon  that  Ar- 
gumentation, they  concluded  with  two  humble  Propofitions  to  the  Kin^- 
hrft.  That  his  Majcfty  would  give  them  Leave  to  profecute  in  his  Name 
in  the  Exchequer,  and  at  their  own  Charge,  to  repeal  that  Grant  to  the 
Earl  of  Carljte ; by  which  they  Ihould  be  freed  from  the  Arbitrary  Power 
and  Opprefiioii  which  would  be  cxercif-.J  upon  them  under  the  Colour  of 
that  Charter,  and his  Majclly  might  receive  a great  Benefit  to  himfelf,  by 
taking  the  Sovereignty  to  himfelf,  to  whom  it  juftly  belonged  : And  in 
that  cafe  they  offered  in  their  own  Names,  and  for  the  reft  of  the  Planters 
who  were  in  the  Ifland,  to  confent  conn  Impofitinn  of  fo  much  upon  the 
Hundred,  which  they  confidently  avowed  would  amount  to  at  leaft  Ten 
thoufand  Pounds  a-Year ; out  of’ which  his  Majcfty’*  Governor  might  be 
well  fupported,  and  his  Majcfty  difpofe  of  the  Overplus  as  he  thought  fir. 
Secondly,  If  his  Majcfty  would  not  fuffsr  the  Charter  to  be  repealed, 
that  he  would  leave  thofe  who  claimed  under  the  Earl  of  CurljL \ Patent 
to  their  Remedy  at  Law,  and  leave  the  Planters  to  their  own  Defence  - 
which  they  hoped  in  Juilice  could  uot  be  denied  to  them,  lince  they 
alone  had  been  at  the  Charge  to  fettle  the  Plain  ation,  which  brought  fo 
great  a Revenue  every  Year  to  his  Majcfty,  when  the  Earl  had  not  been 
at  the  lead  Expence  thereupon  9 and  if  his  Majcfty  ihould  not  affiil  their 
Pretences  with  his  Royal  Authority,  they  mult  all  quit  the  Planta- 
tion, which  would  be  to  his  Majefty’s  great  Damage. 

Thefe 
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Thefe  being  the  feveral  £ retehees  of  the  feveral  Perfons;  and  nothing 
being  to  be  done  by  any  Agreement  between  thenifelyes;.  their  Intcrefts 
being  fo  diftin&  and  inconnftcnt  with  each  others,  his  Majefty  thought 
f.t<  in  the  firth  place,  to  refer  the  Confidetstron  of  the  Legality  and  Vali- 
dity of  the  Parent  to  his  Counfel  at  Law  ; who,  upon  full  Deliberation, 
after  the  hearing  of  all  Parties,  returned  their  Opinion,  That  their  Patent 
was  yoidj  and  that  his  Majeftv  might  take  the  fame  into  his  own  Power. 
This  Report  was  no  fooner  made^o  his  Majefty,  but  that  he  very  gra- 
cioufly  declared,  he  would  tint  from  hence  receive  any  Benefit  and  Advan- 
tage to  himfclf,  until  all  their  Pretences  had  received  Satisfaction  ; and 
that  he  would  make  no  other  Ufe  of  avoiding  the  faid  Charter,  than  to 
dilpofe  the  Profits  of  the  Plantation  to  thofc  who  in  Jufticc  had  any  Pre- 
tence in  Law  or  Equity  to  receive  the  fame ; and  therefore,  that  the  Lord 
Willoughby  fhould  proceed  in  his  Voyage  to  the  Barba  diet,  and  fhould  re- 
ceive according  to  his  Bargain  a Moiety  of  the  Profits,  and  that  the  other 
fliould  be  dirpofed  of  for  the  Satisfaction  of  the  Debts  and  other  Incum- 
brances ; in  order  to  which,  his  Majefty  appointed  the  fame  Committee 
of  fkc  Lords  to  meet  again,  and  to  cdjuft  the  feveral  Proportions. 

When  they  met,  they  had  all  the  Perfons  concerned  prefent  with  them, 
or  ready  to  be  called  in  upon  any  Occaiion  ; and  they  all  appeared  very 
glad  that  the  King  had  taken  the  Care  and  Protection  of  the  Plantation 
upon  himfclf,  which  was  all  the  Security  the  Planters  had  or  could  defire; 
and  the  Lords  firft  Care  was  to  make  fome  Computation  of  what  might  be 
depended  upon  as  the  yearly  Revenue  that  would  arife  upon  the  Impofi- 
tion  within  the  lfland  : But  the  Planters  could  not  be  drawn  to  any  par- 
ticular Agiet  mem  in  that  Point,  not  fo  much  as  to  confent  to  what 
fliould  be  impofed  upon  every  Hundred;  but,  on  the  contrary,  declared, 
that  too  much  had  been  undertaken  in  that  kind  by  one  of  their  own 
Number  (Mr.  Kendo  It ' in  his  Difcourfe  before  the  King  in  the  Council, 
and  declared  that  the  Plantation  could  not  bear  the  Impofitioli  he  had 
mentioned;  that  whatfoever  was  to  be  done  of  this  Nature  was  to  be 
tranfa&ed  by  an  Alterably  in  the  lfland,  and  that  all  that  they  could 
promife  for  themfclves  was,  that  they  would  ufe  their  utmoft  Endeavours 
with  their  Friends  in  the  lfland,  that  when  the  Lord  JVidiigbhy  fhould 
arrive  there,  and  call  an  Aflembly,  they  (hould  confent  to  as  great  an 
Impofition  as  the  Plantation  would  bear;  bv  which  a good  Revenue 
would  arife  to  the  King  for  the  Purpofes  aforefiiid. 

The  Creditors  had  great  Rcafon  to  be  glad  of  the  Refolution  his  Ma- 
jefty had  taken  ; for  though  it  would  be  a long  Time  before  they  could 
be  fully  fatisfied  out  of  a Moiety  of  the  Profits,  though  it  fhould  arife  to 
the  higheft  Computation  ; vet  in  Time  they  fhould  receive  all,  and  fhould 
every  Year  receive  fome  : Which  would  leflen  rheir  Debt,  and  relieve 
thole  who  were  in  the  higheft  Neceflitics,  of  which  there  was  a great 
Number  ; whereas  they  had  hitherto,  in  fo  many  Years,  received  nocone 
Pennjl;  and  it  was  evident,  that  without  his  Majefty ’s  Authority  they 
never  fliould,  fincethe  Planters  were  refolvcd  never  to  confent  to  any  Im- 
pofition, or  fubmit  to  any  Authority  that  fhould  be  exercifed  under  the 
Earl  of  Carlfe’ s PatenL  without  a due  Courfe  of  Law,  the  W ay  to  ob- 
tain’which  would  be  vety  difficult  to  find  out ; and  they  underftood  well 
enough,  that  without  his  Majefty’s  Grace  and  Bounty  to  them,  the  Re- 
peal, or  avoiding  the  Earl  of  Carll/Je  s Patent,  would  put  a quick  End  to 
all  rheir  Pretences. 

The  greateft  Difficulty  that  did  arife  was  from  the  Earl  of  Ktnnntl , to 
whom  the  laft  Earl  of  Carlfe  had  devifed  thcfe  Iflands  by  his  Will ; and 
he  haJ  a great  Mind  to  go  thither  himfelf,  and  take  Pofleffion  of  his 
Right ; and  his  Counfel  had  perfuaded  him,  that  the  King’s  Charter 
granted  to  the  firft  Earl  of  Carlijl t was  good  and  valid  in  Law,  and  that 
they  believed  they  could  maintain  and  defend  it  in  any  Court  of  Jufticc. 
Then  his  own  Eftate  in  Shetland  was  fo  totally  loft  by  the  Iniquity  of  the 
Times,  and  by  his  Father’s  having  fo  frankly  declared  himfelf  for  the 
King,  when  very  few  of  that  Nation  loft  any  thing  by  their  Loyalty,  that 
he  had  very  little  left  to  fupport  himfelf;  and  therefore  was  willing  to  re- 
tire into  any  Place  abroad,  where  he  might  find  but  a bare  Subfiftcnce  : 
But  when  he  confidcred  again,  that  he  could  have  no  Pretence  to  any 
thing  in  the  Barbado/s , till  after  all  the  Creditors  were  fully  fatisfied,  and 
how  long  it  was  like  to  be  before  they  could  be  fatisfied,  there  remaining 
ftill  due  to  the  Creditors  of  both  kinds  no  lefs  than  Fourfcore  Thoufaml 
Pounds  Sterling  principal  Money,  he  did  not  believe  that  his  infifting 
upon  the  Patent  would  be  worth  the  Charge  and  Hazard  he  mud  inevita- 
bly be  put  to ; and  therefore,  upon  further  Deliberation  with  his  Friends, 
he  willingly  rcfcrrcJ  himfclf  and  all  his  Intcrcll  to  the  King’s  gracious 
Determination,  as  all  the  reft  of  the  Pretenders  and  iutcrcfted  Perfons  had 
done. 

The  Cafe  being  thus  fully  ftated  to  the  Lords,  and  every  Man’s  Inte- 
reft  or  Pretence  clearly  appearing  to  them,  they  confidered  lerioufly 
smongft  themfclves  what  they  might  reafonably  propofe  to  the  feveral  Per- 
fons, in  order  to  their  Agreement  amongft  themfclves-,  and  that  proving 
ineffectual,  what  Advice  they  might  reafonably  give  his  Majefty.  They 
were  unanimoufly  of  Opinion,  not  to  advife  his  Majefty  to  caufc  the  Pa- 
tent to  be  called  in  Qucftion  ; for  though  they  doubted  not,  upon  the 
Opinion  of  his  learned  Counfel,  that  the  fame  would  be  adjudged  void 
and  illegal,  yet  they  did  not  think  it  a fealbnable  Time,  when  the  Nation 
is  fo  active  and  induftrious  in  foreign  Plantations,  that  they  fliould  fee  a 
Charter  or  Patent  queftioned,  and  avoided,  after  it  had  been  fo  many 
Years  allowed  and  countenanced,  and  under  which  it  had  fo  long  flou- 
riflied,  and  was  almoft  grown  to  Pcrfedlion ; and  that  fince  his  Majefty 
had  declared,  that  notwithftanding  any  Right  of  his  own,  all  poffible 
Care  fhould  be  taken  for  the  Satisfaction  of  the  Creditors,  as  well  as  for 
the  Prefervation  and  Support  of  the  Plantation,  it  would  be  cquallyequi- 
table  and  honourable  in  his  Majefty,  not  to  leave  the  Earl  of  Kinn.ul  the 
only  Perfon  uncontidered,  and  bereaved  of  all  his  Pretence  ; but  that  they 
would  humbly  move  his  Myjefty,  that  he  would  gracioufly  vouchfafe  to 
affi^n  fome  prefent  Maintenance  to  the  faid  Earl,  which  his  unhappy 
Condition  required,  out  of  the  Revenue  which  fhould  be  there  fi-ttlcJ, 
and  until  the  Debts  fliould  be  paid ; and  lhat  after  that  Time  fuch  an 
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Augmentation  might  be  made  to  him  as  his  Majefty  in  his  Royal  Bounty 
fliould  think  fit ; in  Confederation  whereof  the  Earl  Ihould  procure  the 
Patent  to  be  brought  in  and  furrendered  : Which  he  promifed  fliould  be 
done  accordingly,  as  foon  as  the  Settlement  fliould  be  made  of  chat  Pro- 
portion which  mould  be  afligned  to  him. 

"I  hat  the  Lord  Willoughby  fliould  enjoy  the  Benefit  of  his  former  Con- 
trail with  the  Esrl  of  Cor  life,  and  approved  by  his  Majefty,  during  the 
Remaindrr  of  thofe  Y ears  which  are  not  yet  expired  ; that  be  fliould  make 
what  Halle  he  could  thither,  and  call  an  Affemblv,  to  the  end  that  fuch 
an  Impofition  might  be  agreed  upon  to  be  paid  to  his  Majeftv  as  fhould  be 
rcafonable,  in  confideration  of  the  great  Benefit  they  had  already  and 
fhould  ftill  enjoy,  in  being  continued  and  fecurrd  in  their  feveral  Plan- 
tations, of  which  as  yet  they  were,  as  it  were,  but  Tenants  at  Will,  hav- 
ing no  other  Pretence  of  Right  but  the  Pofleffion  ; and  therefore,  that 
thofe  Merchants  and  Planters  who  had  petitioned  the  King,  Ihould,  ac- 
cording to  their  Obligation  and  Prcrcife  made  by  them  to  his  Majefty, 
ufe  all  their  Credit  with  thofe  in  the  lilar.d,  that  the  Impofition  might 
arife  to  fuch  a Proportiou  that  the  Revenue  might  anfvver  the  Ends 
propofed,  and  that  one  Moiety  of  lhat  Revenue  Iho'uld  be  enjoyed  by  the 
Lord  Wilkughly  for  his  T erm . 

That  the  Annuity  of  Three  Hundred  Pounds  a Year  fliould  be  paid  to 
the  Earl  of  Murlbcrcugk , according  to  the  original  Contract  mentioned 
before;  and  that  the  Alignment  that  his  Majefty  would  likewife  be 
pleafed  to  make  to  the  Earl  of  kirn  out,  ihould  be  likewife  firft  paid  ; and 
then  that  the  Remainder1  of  that  Moiety  fliould  be  received  to  the  Ufe  of 
the  Creditors;  and  that  when  the  Lotd  Willoughby’s  Term  Ihould  be  ex- 
pired, his  Majefty  fliould  be  deftred,  after  the  Refervatidn  of  fo  much  as 
he  fliould  think  fit  for  the  Support  of  his  Governor,  chat  all  the  remain- 
der might  be  continued  towards  the  Creditors,  whilft  their  juft  Debts 
fliould  be  paid. 

Thcfe  Particulars  appearing  reafonable  to  the  Lords,  all  Perfons  con- 
cerned were  called,  and  the  fame  communicated  to  them,  who  appeared 
all  well  contented  ; and  thereupon  the  Lords  refolvcd  to  prefent  the  fame 
to  his  Majefty,  which  they  did  accordingly  at  the  Board,  and  his  Ma- 
jefty, with  a full  Approbation  and  Advice  of  the  whole  Council,  ratified 
the  fame ; whereupon  that  Order  was  made  by  his  Majefty  in  Council, 
which  comprehends  all  the  Parcicdlars  mentioned  before,  wbich  was  de- 
livered to  the  Lord  J Willoughby , with  his  Majefty’s  exprofs  Command,  that 
he  fliould  fee  it  punctually  and  precifely  executed;  and  the  like  Order 
was  delivered  by  the  Clerk  of  the  Council  to  every  other  Pcrfoti  men- 
tioned, who  defired  the  tame  : To  which  Order  I do  for  the  more  Cer- 
tainty refer  myfelf,  being  in  no  Degree  confident  (having  at  this  Time 
noothcr  Help  than  myMemory)  lhat  it  is  let  down  with  that  Exadtnels  as 
it  ought  to  be.  As  I have  throughouriiis  Affair  taken  very  great  Pains  to 
reduce  it  to  this  particular  Agreement,  which  at  that  Time  feemed  to  be 
fatisfactory  to  all  the  Perfons  concerned,  fo  1 had  not  the  leaft  Tempta- 
tion of  particular  Benefit  to  myfelf ; and  I do  ftill  believe  it  to  be  very 
juft  and  reafonable,  and  agreeable  to  his  Majefty’s  J ullicc  and  Goodncfi, 
all  Circumftanccs  being  confidcred  ; and  though  it  mav  be,  in  Strictnels 
of  Law,  and  by  the  avoiding  the  Grant  made  to  the  Earl  of  Curlife , his 
Majefty  might  have  poffeffcd  himfelf  of  the  whole  lfland,  without  any 
tender  Confideration  of  the  Planters  or  of  the  Creditors,  1 am  notafliamed 
that  I never  gave  his  Majefty  that  or  the  like  Counfel,  in  this  or  any 
other  Matter  of  the  like  Nature  ; and  if  1 had,  1 am  confident  his  Ma- 
jefty would  have  abhorred  it,  and  not  have  thought  the  better  of  me  for 
giving  it. 

The  other  Part  of  this  Article,  That  I have  caufed  fuch  as  complained 
of  the  arbitrary  Government  in  the  Plantations  before  the  King  and  Coun- 
cil, to  be  long  imprifoned  for  fo  doing,  doth  refer,  I fuppofe,  to  the 
Commitment  of  one  Farmer ; who  being  fent  over  a Prifoner  by  the  Lord 
Willoughby,  in  a Ship  that  came  from  thence,  made  his  Appearance  at  Ox- 
ford, his  Majefty  being  then  there  in  the  Sicknefs-Tirr.c,  which  was  the 
firft  Time  I ever  heard  of  the  Man,  or  of  the  Matter  ; and  at  the  fame 
Time  one  of  the  Secretaries  of  State  received  a Letter  from  the  Lord  Wil- 
loughby, which  was  fent  by  the  fame  Ship,  in  which  his  Lordihip  had  lent 
a direct,  full  Charge  of  Mutiny,  Sedition,  and  Treafon  againft  him  ; and 
by  his  Letter  informed  the  Secretary  of  all  the  Behaviour  and  Carriage  of 
the  faid  Fanner,  with  all  the  Circumftanccs  thereof;  and  that  lie  had,  by 
his  feditious  Practices,  prevailed  fo  far  upon  a difaffeded  Parry  in  that 
lfland,  that  the  Lord  IVilkughby  was  obliged  in  the  inftant  to  fend  him 
aboard  the  Ship,  without  which  he  did  apprehend  a general  Revolt  in 
the  lfland  from  his  Majefty’s  Obedience  : And  the  Lord  Willoughby  like- 
wife defired  that  Fanner  might  not  be  fuffered  to  return  thither  before  the 
lfland  fliould  be  reduced  to  a better  Temper.  The  Man  was  called  in 
before  the  King  and  Council,  and  the  Charge  which  the  Lord  Willoughby 
had  lent  read  to  him  : The  greateft  Part  whereof  he  could  not  deny ; and 
in  his  Difcourfe  upon  it  behaved  himfelf  fo  peremptorily  and  infolentiy 
before  the  King,  that  his  Majefty  thought  it  very  necefery  to  commit 
him,  nor  did  any  one  Couileillor  then  prefent  appear  to  think  orherwife  : 
And  1 do  confels,  that  the  difeharging  him  from  his  Iniprifonmenc  was 
fome  time  afterwards  moved,  and  that  I was  always  again!!  his  Difcbame  ; 
being  of  Opinion  that  it  was  impoffibie  for  the  Lord  Willoughby,  or  any 
other  Governor  in  any  of  the  Plantations,  to  preferve  his  Majefty  s Right, 
and  fupport  the  Government,  if  he  Ihould  be  fo  far  difcountcnanced, 
that  a Man  fent  over  by  him  as  a Prifoner,  under  fuch  a particular  and  fo 
heinous  a Charge,  fliould  be  upon  his  Appearance  here  let  at  Liberty; 
but  my  Opinion  was,  that  he  Ihould  be  fent  back  a Prifoner  thither, 
that  he  might  be  tried  by  the  Law  and  Juftice  of  the  lfland,  and  receive 
condign  Punifliment  for  his  Offence.  And  I cannot  deny,  buc  that  i am 
ftill  of  the  fame  Opinion ; and  if  it  be  an  Error,  it  proceeds  from  the 
Weakncfs  of  my  Undcrftanding,  which  is  not  in  ray  Power  to  reform. 

What  l have  here  fet  down,  is  all  that  occurs  to  my  Memory  with  re- 
ference to  the  lfland  ot  the  Barbadoei ; which  being  not  particularly 
mentioned  in  the  Article,  but  comprehended  under  the  general  Ex- 
preflion  of  his  Majefty’s  foreign  Plantations,  I take  myfelf  obliged  10 

g«v? 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


APPENDIX. 


(4  c6) 


(40 5 ) 

give  fome  An  Twer,  even  to  that  General : And  I hope  it  will  not  be  im- 
puted as  a Crime  to  me,  if  1 have  taken  more  Pains  than  other  Men  in 
that  important  Service  of  his  Majefty  concerning  His  foreign  Plantations, 
which  i did  not  think  was  enough  taken  to  Heart ; and  if  my  Defire  and 
Readincfs  to  take  any  Pains,  or  give  any  Affiftance  to  the  Advancement 
of  that  Service,  did  induce  many  Pcrfons  to  apply  themfelves  to  me  on 
thofe  Occafions,  1 hope  it  fllall  not  be  charged  upon  me  as  over  Aftiviry, 
or  Ambition  to  ingrofs  more  Bufinefs  into  my  Hands  than  I was  ihtitlcd 
to;  for  which  1 have  this  Excufe  to  make  for  myfclf,  that  1 found  the 
Pains  t took  to  be  acceptable  to  his  Majefiy : And  I was  To  far  from  hav- 
ing any  particular  Defign  or  Advantage  to  myfclf,  that  I do  profefs  and 
declare,  that  fiom  all  or  any  of  his  Majefiy 's  foreign  Plantations  1 never 
had  the  leaft  Reward,  or  the  leafi  Prcfent  made  to  me,  except  that  the 
now  Lord  Uflloughby  once  told  me,  that  his  Brother  had  fent  over  fome 
Pieces  of  the  (peckled  Wood  which  grows  in  Surinam , with  Direction, 
that  if  1 liked  it,  1 might  have  what  1 would  of  it ; whereupon  1 had  fome 
Pieces,  which  I thought  might  have  been  applied  to  the  making  of  Cabi- 
nets, or  the  adorning  ofWainfcot ; but  as  they  were  very  final],  fo  the 
Middle  of  every  Piece  was  wind-fhaken  and  rotten,  that  they  could  not 
be  applied  to  any  confiderable  U/c;  and  except  fome  Blocks  of  Walnut- 
Tree  which  the  Governor  of  Virginia  fent  to  me,  and  of  which  i made 
fome  Table  Boards  and  Frames  for  Chairs,  the  Workinanfhip  whereof 
eoft  me  much  more  than  the  Wood  was  worth  : And  thefe  two  Particulars 
conrain  all  the  Rewards  and  Prefents,  or  Profit,  that  ever  I received  from 
all  his  Majcfty's  foreign  Plantations,  or  any  body,  to  my  Dfe. 

The  Tenth  Article  is,  That  I did  reject  and fruftrate  a Propofal  andUn- 
dertaking  approved  by  bis  Mujefly,  for  the  Preservation  of  Nevis  and  St. 
Chriftophcrs,  and  reducing  the  h rench  Plantations  to  his  Majefiy  s Obedience, 
after  she  Commijftans  were  drawn  for  shat  Purpofe  \ which  was  the  Occafun  of 
fo  great  Lcfi  and  Damage  in  thofe  Parts. 

I never  did  rcjeiSt  or  fruftrate  any  fuch  Propofal  or  Undertaking,  never 
taking  upon  me  in  the  leafl  Degree  to  make  a Judgment  of  Things  of 
that  Nature,  nor  was  ever  any  fuch  Propofal  made  tt»  me;  but  I do  very 
well  remember,  that  his  Majefiy  himfclf  did  once  deliver  to  the  Council 
a Paper,  which  he  faid  one  of  his  Servants,  Mr.  A/arJh,  had  delivered  to 
him,  containing  fome  Propofitions  for  Ships  and  Men  to  be  fent  by  his 
Majefiy  for  the  Recovery  of  St.  Chriflophers , which  had  been  newly  taken 
by  the  French.  Upon  the  reading  of  which  Paper  and  Propofitions,  the 
fame  were  referred  to  the  Conftdcration  of  the  Lord-General,  one  of  the 
Secretaiics  of  State,  and  to  the  Vice-Chamberlain,  as  1 remember;  who 
were  to  confer  with  Mr.  Marjh , and  fuch  ethers  as  joined  with  him  ; and 
they  were  at  the  fame  Time  appointed  to  confider  of  another  Propofition 
delivered  in  Writing  by  the  now  Lord  IVtUoughby  and  fome  Merchants  of 
London , who  were  Planters  in  the  Bar l-ado es,  for  the  fupplying  and  better 
fecunng  that  lfiand,  and  the  reft  of  thofe  Caribbee  Iflands  ; and  for  the  re- 
ducing and  recoveiing  any  of  them  which  were  or  fhould  be  taken  by  the 
Enemy;  upon  the  latter  of  which  fomewhat  was  afterwards  done : And 
if  the  other  concerning  Nevis  and  St.  Chriflophers  was  rejected,  of  which 
1 know  nothing,  I prefume  it  was,  becaufe  it  either  appeared  unpradli- 
cable,  or  not  confident  with  his  Majcfty's  other  Affairs. 

The  Eleventh  Article  is.  That  I advifed  and  effected  the  Sale  of  Dun- 
kirk to  the  French  King,  being  Part  of  his  Mayeflfs  Dominions,  together 
with  the  Ammunition,  Artillery,  and  all  Sorts  of  Stores  there , and  for  no 
greater  Value  than  the  /aid  Ammunition,  Artillery,  and  Stores  were  worth. 

It  is  very  well  known  to  his  Majefiy,  and  to  fcveral  Pcrfons  yet  alive, 
that  the  parting  with  Dunkirk  was  rcfolved  upon  before  ever  I heard  of 
it;  and  lhat  the  Purpofe  was  therefore  concealed  from  me,  becaufe  it  was 
believed  that  I was  not  of  that  Opinion,  and  that  1 would  not  concur  in 
the  Advice.  When  it  was  afterwards  propofed  and  debated,  when  I was 
prcfent,  there  likewife  attending  upon  his  Majefiy  and  his  Royal  High- 
nefs  the  late  Lord  Treafurer,  two  Secretaries  of  State,  and  fome  other 
of  the  Lords  of  the  Council ; the  Rcafons  that  were  given  for  the  parting 
with  it,  were,  firji , That  the  Profit  which  did  or  could  accrue  to  the 
Kingdom  by  keeping  it,  was  very  inconfiderable,  whether  in  War  or 
Peace;  that  by  Sea  it  was  very  little  ufeful,  it  being  no  Harbour,  nor 
having  Place  for  our  Ships  to  ride  fafe  in  ; and  that  if  it  were  in  the  Hand 
of  the  Enemy,  ii  could  do  us  little  Prejudice,  becaufe  three  or  four  Ships 
might  block  ;t  up,  and  keep  it  from  infefting  their  Neighbours  ; and  that 
though  heretofore  it  had  been  a Place  of  Licence  at  Sea,  and  had  much 
obftrucicd  Trade  by  their  Men  of  War,  yet  that  proceeded  only  from  the 
Unfkilfulncfs  of  that  Time,  in  applying  proper  Remedies  to ‘it;  which 
■was  manifeft  by  Cromwell's  blocking  them  up,  and  reftraining  them  when 
he  made  War  upon  them,  infomuch  as  all  the  Men  of  War  left  that  Place, 
and  betook  themfelves  to  other  Harbours  ; that  it  was  fo  weak  to  the  Land 
(notwithftandingthe  great  Charge  his  Majefty  had  been  at  in  the  Fortifi- 
cations, which  were  not  yet  finifhed),  by  the  Situation  and  the  Soil,  that 
it  required  as  many  Men  within  to  defend  it,  as  the  Army  fhould  confifl 
of  that  befieged  it;  otherwife,  that  it  could  never  hold  out  and  endure  a 
Siege  of  two  Months,  as  appeared  clearly  by  its  having  been  taken  and 
retaken  fo  many  Times  within  the  late  Years;  in  all  which  Times  it 
never  held  out  fo  long,  though  there  was  always  an  Army  at  no  great 
Difiance  to  relieve  it.  Secondly , That  the  Charge  of  keeping  and  main- 
taining it,  without  any  Accidents  from  the  Attempt  of  an  Enemy,  did 
amount  unto  above  One  hundred  and  twenty  thoufand  Pounds  a Year; 
which  was  a Sum  the  Revenue  of  the  Crown  could  not  fupport,  without 
leaving  many  other  Particulars  of  much  more  Importance  unprovided 
for;  and  this  was  not  lightly  urged,  but  the  State  of  the  Revenue, 
and  the  conflant  and  indifpcnfible  Iffues  were  at  the  fame  Time  prefented. 
Thirdly,  It  could  not  realonably  be  believed,  but  that  if  Dunkirk  were 
kept,  his  Majefty  would  be  fhorcly  involved  in  a War  with  one  of  the  two 
Crowns  : The  Spanijb  Ambaffador  had  already  demanded  the  Rcflitution 
of  it  in  Point  of  Juilice,  it  having  been  taken  from  his  Matter  by  the 
late  Uiurpcr,  in  a Time  when  there  was  not  only  a Peace  between  his 
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Majefty  and  the  King  of  Spain,  but  when  his  Majefty  refided  2nd  was 
entertained  by  the  Catholick  King  in  Flanders ; and  at  the  fame  l ime, 
both  France  ar.d  Spain  inhibited  their  Subjc&s  from  paying  thofe  {mall 
Contributions  to  the  Garrifon  at  Dunkirk , and  endeavoured  to  reftrain  the 
Governor  In  in  fell  from  enjoying  fome  Privileges  which  had  been  always 
enjoyed  by  him,  from  the  Time  that  it  was  pur  into  CrcnnuelPs  Hands ; 
and  it  was  then  conceived,  that  as  it  would  be  very  hard  for  the  King  to 
preferve  a Neutrality  towards  both  Crowns,  even  during  the  Time  of  the 
War  between  them  (which  Temper  was  thought  very  ncceffary  for  his 
Majcfty’s  Affairs),  fo  it  would  be  much  more  difficult  long  to  avoid  a War 
with  one  of  them  upon  the  keeping  of  Dunkirk , if  the  Peace  that  was  newly 
made  fhould  remain  firm  and  unfnaken.  Upon  thefe  Rcafons,  (the  major 
Part  whereof  were  out  of  my  Sphere,  and  I could  only  govern  myfclf  by 
the  Opinion  of  thofe  who  underftood  Matters  of  that  Nature,  nor  could  I 
anfwcr  any  of  the  Arguments  which  have  been  offered)  his  Majefty  re- 
folvcd  toeafe  himfclf  of  the  Burthen  of  maintaining  Dunkirk,  anii  to  part 
With  it  in  fuch  a Manner  as  might  be  moll  for  his  Advantage  and  Bene- 
fit. There  remained  then  no  other  Qucflion,  than  into  what  Hand  to  put 
it  ? And  the  Meafurc  of  that  was  only  who  would  give  moft  Money  for  it, 
there  being  then  no  Inclination  to  prefer  one  before  another.  It  W3S 
enough  underftood,  that  both  Crowns  would  be  very  glad  to  have  it,  and 
would  probably  both  make  large  Offers  for  it;  but  it  was  then  as  evident, 
that  whatfoever  France  fhould  contract  for,  the  King  might  befurc  to  re- 
ceive, and  the  Bufinefs  would  be  foou  difpatched  j whereas,  on  the  other 
Hand,  it  was  as  notorious,  and  as  evident  to  his  Majeflv,  and  to  all  who 
had  any  Knowledge  of  the  Court  of  Spain,  and  of  the  Scarcity  of  Money 
there  and  in  Flanders , that  how  large  Offers  foever  the  Spaniard  might 
make,  they  could  not  be  able  in  any  Time  to  pay  any  confiderable  Sum 
of  Money  and  that  there  would  be  fo  much  Time  fpent  in  Confults  be- 
tween Madrid  and  BruJ/ds  befote  it  could  be  difpatched,  that  the  keeping 
it  fo  long  in  his  Majcfty’s  Hands  would  bean  intolerable  Burthen  to  him; 
befides  that,  it  l'ccmcd  then  probable  that  the  Spaniard  would  fhorily  de- 
clare himfclf  an  Enemy*  for  befides  that  he  demanded  Dnnkirk  as  of  right, 
fo  he  likewife  required  the  Rcflitution  of  Tangier  and  Jamaica  upon  the 
fame  Rcafon,  and  declared,  that  without  it  there  could  be  no  lading  Peace 
between  England  and  Spain,  and  refufed  fo  much  as  ro enter  upon  a Treaty 
of  Alliance  with  the  King,  before  he  would  promife  to  make  fuch  a Ref- 
ritution.  There  wanted  not  in  this  Conference  and  Debate  the  Confide- 
ration  of  the  States  of  the  United  Provinces,  as  Pcrfons  like  enough  tode- 

Ifirc  the  Poffcllion  of  Dunkirk,  from  whence  they  had  formerly  received  lo 
much  Damage,  and  were  like  enough  to  receive  more  whenever  they 
fhould  be  engaged  in  any  War  ; and  if  in  Truth  they  had  any  fuch  De- 
file, more  Money  might  rcafonably  be  required  of  them,  and  probably  be 
obtained,  than  could  be  expected  from  cither  of  the  Kings.  But  upon 
Difcuffion  of  that  Point,  it  did  appear  to  every  Man's  Reafon  very  mani- 
fett,  that  though  they  had  rather  that  Dunkirk  fhould  be  put  into  the  Hand 
of  the  Spaniard  than  delivered  to  France,  or  than  it  fhould  be  detained  by 
the  Englijh,  yet  they  durft  not  receive  it  into  their  own  Puftefllon ; which 
neither  of  the  Kings  would  have  approved  of;  and  fo  it  would  have  cx- 
pofed  them  to  the  Difpleafure,  if  not  to  the  Hoftility  of  both  Crowns. 
Upon  this  full  Deliberation,  his  Majefty  inclined  rather  to  give  it  up  to 
France  than  to  Spain ; but  deferred  any  pofitive  Refoiuiion  till  he  had  im- 
parted the  Matter  to  the  Council-Board,  where  the  Debate  was  again  re- 
fumed,  principally  concerning  the  kreping  or  the  parting  with  it;  in 
which  debate  the  Memory  and  Mention  of  wlut  had  been  done  in  the 
Houle  of  Commons  heretofore  upon  that  t-ubjedl  was  not  omitted,  nor 
the  Bill  that  they  had  lent  up  to  the  Houfeof  Peers  for  annexing  it  infe- 
parably  to  the  Crown  ; but  after  a long  Debate  of  the  whole  Matter,  there 
was  not,  as  I remember,  above  one  Lord  of  the  Council  who  ottered  his 
Advice  to  his  Majefty  again ll  his  patting  with  it;  and  the  Ground  of  that 
Lord's  diffcnting  was  enough  underftood  to  have  nothing  of  Publick  in  it. 
In  conclufion,  his  Majefty  rcfolved,  for  the  Real'ons  aforefaid,  to  put  ic 
into  the  Hands  of  France,  if  that  King  would  fatisfy  his  Majcfty's  Ex- 
pedition in  the  Money  he  would  require  for  it. 

Monlieur  D'Eflrades  came  privately  over  to  treat  upon  it  without  any 
Chara£ler  ; but  pretending  to  make  it  his  Way  for  Holland,  whither  he 
ivas  defigned  for  Ambaffador.  After  he  had  waited  upon  the  Kine,  hi* 
Majefty  appointed  four  or  five  of  the  Lords  of  his  Privy-Council  (whereof 
1 was  required  to  be  one)  to  treat  with  Monficur  D'EJlrodes  upon  the 
Sale  of  Dunkirk ; and  at  that  our  firfl  Conference  together,  after  we  had 
in  vain  endeavoured  to  perfuade  him  to  make  fome  Cjffci,  we  did  demand 
the  Sum  of  fevcii  hundred  thoufand  Pounds  Sterling  to  be  paid  by  the 
King  of  France  for  the  Delivery  of  Dunkirk  and  Mardyke  (which  is  al- 
ways underftood  to  be  included  when  Dunkirk  is  mentioned)  into  his 
Poneffion.  Which  Sum  apptared  to  him  fo  ftupendous,  that  lie  fecmcd 
to  think  the  Treaty  at  an  end,  and  rcfolved  not  to  make  any  Offer  at  all 
on  the  Part  of  the  King  of  France  . and  lo  the  Conference  broke  up.  At 
the  next  Meeting  he  offered  three  Millions  of  Livres,  which,  accord- 
ing to  the  common  Account,  amounted  to  three  hundred  thoufand  Pilloles  ; 
which  we  as  much  undervalued  : So  that  any  further  Conference  was  dif- 
continued  till  he  had  fent  an  Exprefs  or  two  into  France,  and  till  their 
Return;  and  afterwards,  upon  our  infilling  upon  what  he  thought  too 
much,  and  his  Otter  of  what  we  efteemed  too  little,  the  Treaty  feemed 
to  be  at  an  end,  and  he  preparing  for  his  Return.  In  conclufion,  his 
Majefty  being  fully  as  defirous  to  part  with  it,  as  the  King  of  France  could 
be  to  have  it,  it  was  3greed  and  concluded,  that  upon  the  Payment  of  five 
hundred  thoufand  Pilloles  in  Specie  at  Calais  to  fuch  Pcrfons"  as  the  Kin* 
fhould  appoint  to  receive  it,  his  Majcfty’s  Garrifon  of  Dunkirk  fhould 
be  withdrawn,  and  that  Place  put  into  the  Hands  of  the  King  of 
France:  All  which  was  executed  accordingly;  and  I believe  was  a 
greater  Sum  of  Money  than  was  ever  paid  at  one  Payment  by  any 
Prince  in  Chriftendcm , upon  what  Occafion  foever.  And  that  all  this 
fhould  not  amount  to  a greater  Value  than  the  Ammunition,  Ar- 
tillery, and  Stores  were  worth,  which  were  delivered  with  it,  is 
very  ftrange,  and  cannot  be  fuppofed  by  any  reafonable  Computation. 
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1 do  very  well  remember,  that  in  the  Treaty  we  did  with  much 
Earneftnefs  and  Resolution  infill  upon  the  detaining  and  tranfporting  in- 
to England  the  Cannon  and  other  Artillery  and  Ammunition  ; but  Moii- 
fieur  D'Ejhadet  would  not  confcnt  to  it,  it  being,  as  he  faid,  ncccfTary 
for  the  Defence  of  the  Place,  which  probably  might  be  attacked  by  the 
Spaniard  within  few  Days  after  it  fhould  be  delivered  into  the  Hands  of 
the  French-,  and  upon  our  inferting  that  Exception  of  the  Cannon  anil 
Ammunition  in  our  Demand,  he  was  at  lull  induced  to  confcnt  to  the 
Payment  of  five  hundred  thoufand  Pilloles,  which  he  had  never  before 
yielded  unto;  and  when  his  Majeftv  plainly  difeerned  that  the  King  of 
France  would  in  Truth  give  no  more,  and  had  caufcd  fome  Eftimate  to  be 
made  of  the  Cannon  and  Ammunition,  the  Vaiue  whereof,  as  1 remcm- 
brr,  was  not  thought  to  arife  to  more  than  twenty  thoufand  Pounds  Ster- 
ling, or  thereabouts,  his  Majeily  refolved  to  accept  what  was  offered,  for 
which  I have  not  heard  that  he  hath  ever  fincc  been  lorry  ; and  his  Ma- 
jelly  did  at  the  fame  Time  rcfulve,  and  pofitivcly  declare,  that  all  the  Mo- 
ney which  fhould  be  received  for  Dunkirk , fhould  be  brought  to,  and  de- 
pofited  in  the  Tower  of  London,  and  no  Part  of  it  applied  to  any  ordinary 
Occafions,  but  to  be  preferred  for  fomc  preffing  Accident,  as  an  In  fur- 
red ion,  or  the  like,  which  was  rcafonably  enough  apprehended;  and  I 
prefume  it  was  all  ifiued  out  in  fuch  a Manner,  ami  at  fitch  Seatons,  as  his 
Majeily  found  neceffary  for  his  molt  important  Affairs  j of  the  Particulars 
whereof  1 can  fay  nothing.  This  is  all  1 can  fay  concerning  the  Sak  of 
Dunkirk,  and  of  my  Part  in  that  Tran  fact  ion  : To  which  I fhall  only 
add,  that  1 ailed  that  Part  in  it  which  I was  obliged  by  my  Duty  to  do, 
in  Obcdicncd  to  the  King’s  Commands ; and  that  before,  or  in,  or  after 
the  Transition,  I never  received  the  Vaiue  of  one  Shilling  for  Reward, 
or  Prcfcnt,  or  any  other  Confidcration  relating  to  that  Affair  ; and  I be- 
lieve the  Treatment  I have  received  fincc  my  coming  into  France  is  an 
unquestionable  Evidence  that  that  King  did  never  take  himfelf  to  be  be- 
holden to  me  for  that,  or  any  other  Service,  as  in  Truth  he  never  was. 

The  Twelfth  Article  is,  That  I did  unduly  cauft  hit  Mayfly's  Letters 
Patents  under  the  Great  Seal  of  England  (to  one  Dr . Crowthcr)  to  be  al- 
tered, and  the  Inrollmcnt  thereof  to  be  unduly  razed. 

When  I firft  heard  of  this  Charge,  1 could  not  comprehend  what  the 
Meaning  of  it  was,  being  moft  allured  that  1 had  never  caufcd  any  Alteration 
to  be  made  in  any  of  his  Majelly’s  Letters  Patents  under  the  Great  Seal, 
or  the  lnrollmenc  thereof  to  be  razed  ; but  upon  Enquiry  I was  informed, 
that  Dr.  Crowther,  who  was  Chaplain  to  his  Royal  Hignnefs  the  Duke  of 
Fork,  and  had  attended  upon  his  Perfon  during  the  whole  Time  that  his 
Highnefs  was  beyond  the  Seas,  upon  his  Majefty’s  Return  into  England, 
had  obtained  from  the  King  his  Royal  Prefcntation  to  the  Parfonagc  of 
Tteddington  in  the  County  of  Wortefler -,  which  Prefentation,  according 
to  Courfe,  palled  under  the  Great  Seal  of  England-,  that  when  he  brought 
his  Adlion  upon  the  Prefentation  againft  the  Intruder,  who  refuied  to  give 
him  Poflcffion,  and  the  Record  was  carried  down  to  the  Affizes  in  the 
Country,  when  the  Doctor's  Counfcl  was  to  open  his  Title,  and  there- 
upon was  to  produce  the  King’s  Prefentation,  they  found,  upon  Per- 
ufal  thereof,  that  either  bv  Mifinformation,  or  Negligence  of  the  Clerk, 
inffcad  of  the  County  of  iVorcefler , where  the  Rcdtory  was,  the  County  of 
Warwick  was  inferred  ; upon  which  Miftakc,  the  Doiflor  was  ncceffitatcd 
to  be  nonfuited  : And  thereupon  he  forthwith  made  a Journey  to  London, 

• toadvife  wiih  his  Counfcl,  and  the  moll  experienced  Clerks,  how  to  re- 
cover the  Misfortune  that  had  befallen  him,  and  that  his  Majefty’s  Right 
might  not  be  deftroyed  by  fuch  an  Overfight  in  theClerk;  and  itfeems  he 
was  by  them  advil'ed,  as  the  ufual  Way  in  Cafes  of  that  Nature,  to  petition 
the  King,  that  in  his 'Majefty’s  Prefence,  the  Prefentation  might  be  mend- 
ed, and  Wortefler  inferred  inftead  of  Warwnk,  and  that  thereupon  the 
Great  Seal  might  be  again  affixed  to  it ; all  which  was  done  accordingly, 
as  in  fuch  Cafes  is  ufual.  And  this  is  all  I know  of  that  Affair. 

The  Thirteenth  Article  is.  That  I have,  in  an  arbitrary  Way,  examined ar.d 
drawn  into  Quflion  divers  of  bis  Majefly’s  SubjeS/s  concerning  their  Lands, 
Tenements,  Golds  and  Chattels,  and  Properties ; determined  thereof  at  the 
Council-Table , and  flopped  Proceedings  at  Law,  and  threatened  Jomt  that 
pleaded  the  Statute  of  if  Car.  I. 

I mull  here  again  lament  my  own  Misfortune,  that  I am  expofed  to  pub- 
lick  Reproach  under  a general  odious  Charge,  without  aliening  any  one 
Particular,  to  which  I might  make  my  Defence  : I have  therefore  no  more 
to  fay,  but  that  I am  very  innocent  as  to  any  Crime  laid  to  my  Charge 
in  this  Article;  and  I have  been  fo  tar  from  examining  and  drawing  into 
Qucftion  any  of  his  Majefty’s  Subjects  concerning  their  Lands,  Tene- 
ments, Goods  and  Chattels,  and  Properties,  and  determining  the  fame  at 
the  Council-Table,  and  Hopping  Procecdingsat  Law,  thatl  do  not  know 
or  believe  that  any  one  Cafe  of  that  Nature  hath  been  ever  determined 
there,  at  leafl  when  1 have  been  prcfcnt;  I having  always  difcountenanced 
all  fuch  Addrefles,  and  procured  all  Petitions  of  that  Kind  to  be  rejected 
as  often  as  they  have  been  tendered  ; and  I take  myfclf  obliged  to  fay,  for 
the  Vindication  of  his  M.ijcfty’s  Honour  and  Juftice,  that  there  have  not 
been  fo  many  Years  palled  fince  the  Ereclion  of  the  Council-Table,  with 
fo  little  DiHurbance  or  Difquict  to  the  Subjecls  concerning  their  Lands, 
Tenements,  Goods  and  Chattels,  and  Properties,  as  hath  been  fince  his 
Majefty’s  happy  Return,  nor  hath  the  ordinary  Courfe  of  Proceeding  at 
Law  been  lefs  obftruclcd. 

TheFourteenth  Article  is,  Thatl  JidcaufeQnoWzrranto's  to  be  ijfued  out 
agairfl  mo/1  of  the  Corporations  of  England  by  del  of  Parliament,  to  the  Intent 
I might  receive  great  Sums  of  Money  from  them  for  renewing  their  Clrarters  ; 
which  when  they  complied  withal,  I caufed  the  faid  Quo  Warranto’s  to  be 
iifchargtd,  and  Profecution  thereon  to  etaft. 

i uever  caufed  any  Quo  Warranto  to  ifliie  out  againft  any  one  Corpora- 
tion in  England,  but  by  his  Majefty’s  exprefs  Command,  or  by  Order  of 
the  Board  ; which  was  always  upon  fome  Mifcarriagc  or  Mifbchaviour  in 
the  Corporation  : And  I do  not  remember  that  I ever  moved  the  King 
againft  any  particular  Corporation,  but  that  of  Wood/loci-,  and  which  my 
Duty  to  hisMajefty  obliged  me  to  do,  being  intrullcd  by  his  Majeily  with 
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the  Command  of  his  Houfeand  Parks  there,  and  being  his  Msicfty’s  Stew- 
arj  of  his  Honour  and  Manor  of  Wcsdfltck,  upon  which  the  Borough  had 
always  depended.  His  Majeily  having  conferred  that  Charge  upon  me, 

I was  no  fooncr  po  He  fled  of  it  by  the  Death  of  the  late  tar!  of  Lindfry, 
who  enjoyed  that  Place  before,  than  I received  a Petition  from  fevcral  In- 
habitants and  Burgeffes  of  the  Borough  of  Wood/leck , who  complained  that 
the  Mayor  and  Juftices  had  lately  procured  their  Charier  to  be  renewed, 
without  the  Privity  or  Confcnt  of  the  Borough  ; and  that  under  Pretence 
of  renewing  it,  they  had  procured  many  new  Claufes  to  be  inferred,  and 
thereby  reduced  much  of  the  Government,  which  before  depended  upon 
the  whole  Corporation,  into  their  own  Hands;  and  had  thereby  likewife 
procured  a Piece  of  Ground,  the  Benefit  whereof  did  formerly  belong  to 
all  the  Burgeffes,  and  was  ufually  applied  to  the  Relief  of  fuch  of  them 
who  were  decayed  in  their  Eftatcs,  to  be  now  granted  to  the  Mayor,  and 
afcledl  Number  of  the  Jufticrs,  and  the  Profits  thereof  to  beat  tlieirDif- 
pofal,  to  the  great  Prejudice  of  the  Borough  and  the  Inhabitants  thereof.  I 
referred  this  Petition  to  Mr.  Juftice  Morton,  who  lived  within  four  or  five 
Miles  of  U'oodflotk,  and  deified  him  to  examine  the  Truth  ol  thefe  Allega- 
tions, and  to  certify  me  whether  theComplaints  were  juft  and  rcafonable  : 
Whereupon  he  took  the  Pains  to  go  over  ro  the  Town,  and  confer  with 
the  Mayor  and  Juftices,  and  heard  the  Allegations  of  the  Petitioners  ; and 
upon  the  whole  Matter  certified  me,  that  he  found  fcveral  important  Al- 
terations in  the  new  Charter  from  what  ha  I been  in  the  old,  and  fome 
new  Conceffions  ; and  at  the  fame  Time,  Sir  William  Fleetwood,  who  is 
Ranger  of  the  Parks,  certified  me,  that  fincc  the  renewing  of  their  Char- 
ter, the  Mayor  and  Juftices  were  not  fo  good  Neighbours  to  his  Majeily 's 
Game,  as  they  had  formerly  been,  and  had  withdrawn  many  of  thoic  Ser- 
vices which  they  had  ufed  to  perform  j and  that  when  any  1 refpaiTcs  were 
committed  by  thofe  of  the  Borough  upon  his  Majefty’s  Woods  orGame, 
which  happened  very  frequently,  and  Complaint  was  thereof  made  to  the 
Mayor  arid  Juftices,  who  had  the  foie  JurifdiSion  within  the  Borough, 
there  was  fo  flight  and  perfunctory  Examination  thereof,  that  the  Prol’e- 
cutors  were  wearied  out,  and  no  Juflice  coulJ  be  obtained.  It  was  my 
Duty  to  inform  his  Majeily  of  thefe  Proceedings,  who  was  much  offended 
thereat,  and  thereupon  gave  Directions  to  his  Attorney- General  to  bring 
a Wart  onto,  and  to  repeal  that  Charter  which  haJ  been  fo  unduly 
procured,  and  in  which  his  Majeily  had  been  fo  grofly  deceived  and  abufi-d  ; 
and  I believe  there  was  the  lefs  V'igour  ufed  in  the  Profecution  of  that  Quo 
Warranto , bccaufc  the  Mayor  and  Juftices,  for  fomcTimc,  pretended  that 
they. would  furrendertbe  faid  Charter,  arid  receive  a new  one  in  fuch  Man- 
ner as  his  Majeily  thought  fit,  though  they  afterwards  changed  their 
Mind.  And  this  is  the  only  Charter  which  I gave  Dirc&ion  for  the  Pro- 
fecution of,  to  the  bell  of  my  Memory  : Nor  did  I ever  give  Direction, 
Upon  the  Receipt  of  any  Money,  to  difeharge  any  Quo  Warrantee,  or 
caufe  the  Profecution  thereupon  to  ccafc;  not  did  I ever  receive  the  lead 
bum  of  Money  for  the  granting  or  renewing  any  Charter,  other  than  the 
ulual  Fees  received  for  the  fame  by  the  Clerk  of  the  Hannaper,  and  ac- 
compted  to  the  Great  Seal  ; which  Fee,  as  I remember,  amounts  to  thir- 
teen Shillings  and  four  Pence,  or  thereabouts. 

The  Fifteenth  Article  is.  That  / procured  the  Bills  of  Settlement  for  Ire- 
land, and  received  great  Sums  of  Money  for  the  fame , in  a mofl  corrupt  and 
unlawful  Manner, 

I do  confcis,  if  I have  received  the  leafl  Sum  of  Money  for  or  upon  the 
palling  any  Bills  for  the  Settlement  of  Irtlaud,  I have  done  the  fame  in  a 
moll  corrupt  and  unlawful  Manner  ; [nor  indeed  have  I been  more  felicit- 
ous in  procuring  any  of  the  faid  Bills  to  pafs,  or  been  more  concerned  in 
or  for  the  palling  them  (except  for  his  Majefty’s  Service,  and  the  Publiclc 
Peace),  than  any  other  Councillor  prcfcnt  at  thofe  Debates  hath  been  ; but 
becaufe  this  Afperfion  upon  my  Honour  and  my  Honefty  hath  been  by  fo 
much  lnduftry  contrived  by  fome  Men,  who  very  well  know  my  Innocence 
in  that  Particular,  and  may  yet  have  gained  Credit  with  many  upon  the 
Confidence  of  bold  Reporters  I do  not  know  a better  Way  for  my  own 
entire  Vindication,  than  to  fet  down  an  entire  Relation  of  all  that  hath 
palled  by  my  Hand,  or  with  my  Privity,  with  reference  to  Ireland,  fince 
the  Time  of  his  Majefty’s  happy  Return  into  England.  When  his  Ma- 
jefty  found,  at  his  coming  to  Whitehall,  fcveral  Perfons  of  Honour  and 
Quality  deputed  from  Ireland,  to  tender  the  humble  Duty,  Obedience, 
and  Submiflion  of  that  Kingdom  to  his  Majefty’s  Government  and  Sub- 
jection ; the  prefeii t Government  of  Ireland,  at  that  Time,  being  execut- 
ed in  a Military  Way,  by  thofe  who  had  the  Command  of  that  Part  of 
the  Army,  which,  upon  the  Revolution  in  England,  lud  declared  their 
Purpofe  and  Refolutiun  to  return  to  his  Majefty’s  Obedience;  and  there 
could  not  be  too  much  Expedition  ufed  in  fettling  it  under  thole  Laws, 
and  that  Form  of  Government  it  had  been  formerly  accultomed  to. 
Every  Body  remembers  the  Multiplicity  of  Bufinefs  the  King  was  incum- 
bent to  at  that  Time,  berng  to  reduce  his  Three  Kingdoms  to  that  old 
Order  and  Form  of  Government  which  they  might  in  Juftice  require,  anti 
which  for  fo  many  Years  had,  by  the  Conftifion  of  the  late  Civil  War, 
been  difeontinued  ; and  therefore  it  will  not  be  much  wondered  at,  that 
the  Settlement  of  Ireland  did  not  proceed  with  that  Expedition  as  the  dif- 
tra&ed  Intercfts  of  that  Kingdom  did  require. 

Within  few  Days  after  the  King’s  Arrival  at  JVhitehall,  the  Commif- 
fioners  or  Deputies  from  Inland  (for  I know  not  under  what  other  Name 
or  1 file  to  mention  them)  faking  Notice  of  the  Trull  the  King  then 
repofed  in  me,  (a  greater  Trull  God,  and  the  King  well  know,  than  I 
was  in  any  Degree  ambitious  of ) addrefied  themfclvcs  to  me,  dc-firing 
rhat  1 would  receive  from  them  an  Information  of  the  prcfcnt  State  and 
Condition  of  that  Kingdom  ; which  his  Majeftv  had  likewife  commanded 
them  to  impart  to  me  ; and  that  I would  aflift  them  in  procuring  his 
Majefty’s  Favour,  that  as  little  Time  might  be  loft  as  was  pofiible, 
in  endeavouring  to  fettle  and  compofe  the  detracted  Condition  of  that 
Kingdom : And  upon  Conference  with  them,  I quickly  found  that 

it  was  in  a diffracted  Condition  indeed  ; fo  hopelcfly  diffracted,  that 
I could  not  comprehend  any  practicable  Way  to  compofc  it. 
There  had  besn  an  Act  of  Parliament  made  in  the  Beginning  of 
1 the 
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the  Rebellion  for  the  Encouragement  of  Adventurers  ; that  was,  to  en-  vants ; and  yet  there  remained  a general  Complaint  amongfl  the  Adven- 
couragc  all  PcVfons  to  bring  in  Mohey  for  the  carrying  on  the  War,  upon  turers,  that  they  were  in  no  degree  fatisfied  what  was  due  to  them  upon 

the  Affurance  of  having  3 Recompcnce  for  their  Money  out  of  the  for-  their  Adventures  by  the  A3  ot  Parliament,  and  defired  the  King  that 

feited  Lands  of  thole  who  were  or  ftiould  be  in  Rebellion,  according  to  they  might  receive  what  was  their  Due. 

an  Eftimate  of  the  Values  by  the  fa  id  Act  of  Parliament;  in  which,  for  Cromweilhad  not  exercifed  fuch  a Severity  as  to  eradicate  the  whole  Irijb 
their  better  Security,  there  was  like  wife  a Claute,  that  Ins  Majcfty  fltould  Nation  ; but  had  tranfplanted  them  with  fo  great  Rigour  out  of  the  other 
not  grant  aPardon  to  any  ofthofe  Rebels:  And  upon  this  Invitation  many  Provinces  into  the  Province  of  Ccnoughl,  that  there  was  fcarce  left  one 
honourable  Perfons,  and  others,  bad  brought  in  great  Sums  of  Money  for  Irijb  Family  out  of  Conought,  where  theUfurper  had  affigned  them  fe- 
the  carrying  on  that  War,  upon  the  Secutity  aforefaid.  But  the  Rebel-  vcrally  fuch  Proportions  as  he  thought  Recompcnce  enough  for  the  fmall 
lion  fhortlv  breaking  out  in  England,  the  Perfons  in  Power  in  both  Pofl’eilions  he  had  formerly  allowed  them  out  of  their  own  Eftates,  in 
Houfes  quickly  violated  that  whole  A&,  by  taking  the  Monies  raifed,  and  thofc  Places  where  their  Fortunes  had  lain  : A nd  to  this  T ranfplanration 

lent  for  the  Service  of  Inland,  without,  and  contrary  to  the  Content  of  they  had  been  forced  to  give  their  Content,  having  had  nothing  in  their 

thofe  who  lent  it,  and  applying  it  for  the  Support  of  the  Rebellion  in  Election  but  either  toacccpc  thcfc  Aflignations,  or  to  have  nothing  to  live 
England  ; and  employed  thole  Regiments  of  Horfe  and  Foot,  who  were  upon  in  any  other  Place.  But  now,  upon  his  Majclly’s  Return,  as  well 
levied  for  Inland,  toferve  againft  the  King,  under  the  Command  of  my  thofe  Men  who  had  been  tranfplanted  thither  out  of  other  Provinces,  as 
Lord  of  EJix,  and  who  did  feivc  under  his  Command,  at  the  .Battle  of  thofe  upon  whole  Lands  the  other  were  tranfplanted  as  forfeited  to  the 
Edge-Hill ; where  fome  of  them,  out  of  the  Deteflation  of  being  fo  be-  State,  were  now  Suitors  to  the  King,  that  every  one  might  be  reftored  to 
trayed  into  Rebellion,  quitted  my  Lord \EJJex  his  Arinv,  and  went  over  to  his  own  ; and  that  their  pall  Crime*  might  be  expiated  by  the  extreme 
the  King.  The  Service  of  Inland  being  thus  neglected,  and  to  fuch  a Sufferings  they  had  fuftained  for  many  Years;  and  that  thofe  Men  who 
Degree  mat  the  Rebels  thercjncrealed  in  Number  and  in  Strength,  many  had  been  as  deep  in  Rebellion  as  thcmfelves,  and  continued  much  longer, 
Perfons  of  Honour  in  that  Nation,  who  had  contained  thcmfelves  with-  and  profpered  better  in  it,  might  not  be  gratified  and  rewarded  with  their 
in  their  Obedience,  and  were  in  no  Degree  privy  to  the  firft  Infur-  Ellates  and  Fortunes. 

reflion  and  breaking  out  into  Rebellion,  founJ  it  now  ncceffary  for  their  Many  Perfons  of  Honour  and  Reputation,  as  is  faid  before,  had  rc- 
own  Pretervatlon,  to  fecurc  thcmfelves  in  thofe  Towns  and  Places  which  paired  to  the  King  whilft  he  was  beyond  the  Seas,  and  followed  and  at- 
were  pofteffed  by  the  Rebels,  and  fo  joined  with  them  in  their  Councils  ; tended  him  there;  many  Regiments  had  been  raifed  and  tranfported  with 

St  making  all  the  Profcffiuns  of  Duty  to  the  King,  and  of  an  impatient  the  Content  and  Approbation  of  Cromwell,  fat  the  Service  of  the  two 

wards  upo 
advanced  1 
vinces  of 

whilft  they  were  every  Day  diminilhed  by  their  Want  of  Victuals,  Want  Intelligence  always  with  many  of  his  well-affeded  Subjects  in  En’htnd 
of  Cloaths,  and  Want  of  Pay,  which  the  Parliament  neglc&cd  to  fupply  and  in  Scotland,  fo  he  haJ  likewife  done  with  fome  in  Ireland,  to  the  End 
them  with,  and  the  King  could  not.  His  late  Majcfty,  after  above  a that  they  might  be  ready  to  make  ufe  of  the  firft  Opportunity  thatlbould 
Year’s  Time  that  the  Rebellion  in  England  had  been  protecutcd  againft  be  offered  by  any  Divifions  in  the  Army,  or  other  Conjunctures,  tojoin 
him,  notwithftanding  all  Overtures  of  Accommodation,  found  it  ncecf-  with  thofe  who  were  molt  forward  to  advance  the  King’s  Reftitution; 
fary  to  make  a Ccffarion  in  Ireland-,  which  was  after  fome  Years  tranfacl-  which  many  confiderablcMcn  there  had  promifed  to  do.  and  in  fuch  Sea- 
cd  into  a Peace,  which  though  it  was  quickly  afterwards  moft  wickedly  fons  could  have  rendered  thcmfelves  very  ufeful and  all  thefc  Men  had 
and  perfid  oufty  broken  by  the  Irijb  to  their  own  Deftrucfion,  yet  many  fome  Pretence  to  the  King’s  Favour,  and  au  Expectation  to  be  reftored, 
principal  Perfons  of  Honour  and  good  Fortune  adhered  afterwards  con-  at  leaft,  to  Tome  Part  of  their  Eftates. 

flamly  to  the  King,  without  ever  fwerving  from  their  Allegiance  ; and  This  was  the  perplexed  Eflate  of  that  Kingdom  when  the  King  re- 
fucii  Men  believed  the  full  Benefit  of  that  Peace,  in  being  reftored  to  their  turned  into  England,  and  when  thefc  Commifftoners  attended  upon  his  Ma- 
Eftates  which  did  in  Juftice  belong  to  them,  and  expected  the  fame  ac-  jefty,  and  conferred  with  me  ; when  I protefted  to  them  that  there  were 
cordingly.  * fo  many  Intricacies  in  the  Bufinefs,  and  the  whole  Kingdom  involved  in 

After  the  Muidcr  of  his  late  Majirty,  the  King  that  now  is  receiving  fo  many  contradictory  Titles  and  Intctcfts  that  1 knew  not  what  Counfcl 
an  Addrcfs  from  his  Roman  Catholics  Subjects  in  Ireland,  with  great  Ac-  to  give,  or  what  to  propofe ; but  that  l would  in  publiek  Council  give 
knowlcdgmcnis  of  their  pall  Crimes  and  Errors,  and  of  ample  Profeffions  the  beft  Advice  and  AluftanccI  could  for  the  fettling  that  Kingdom,  when 
of  their  Dutv  and  Obedience  for  the  Time  to  come,  during  the  Time  of  they  ftiould  make  anv  fuch  Propofitions  to  his  Majcfty  as  were  practicable, 
his  being  in  France,  I fent  the  Lord  Marquis  of  Ormond  into  Ireland  as  his  That  which  was  firft  to  be  done,  and  which  could  only  make  all  other  Ex- 
Lieuttnant  of  that  Kingdom,  and  with  Authority  to  make  fuch  Conccffi-  pedients  to  be  practicable,  was  the  fettling  the  Government  in  fuch  a 
ons  to  his  Roman  CathoUek  Subjects  as  might  unite  them  to  his  Obe-  Form,  and  by  fuch  Rules,  as  the  Kingdom  had  been  accuftomed  to  before 
di:  nee  ; and  that  thereby  fuch  an  Union  might  likewife  be  made  between  the  Troubles  ; and  that  the  Courfc  and  Courts  of  Juftice  might  he  open- 
his  Englijbatvi  Irijb  Subjects  (the  Lord  Jnchiquin  having  reduced  the  whole  cd.  Then  the  Commilfioncrs  thcmfelves  propofol,  as  the  firft  Work  in- 
Provinecof  Munf.tr,  and  the  Army,  and  Garri fons  thereof,  to  make  Pro-  cumbent  upon  his  Majcfty,  in  Piety,  Honour  and  Juftice,  that  all  fuch 
feflion  of  Fidelity  to  tlieii  King),  that  Dublin  might  quickly  be  recovered,  to  whom  the  Lands  of  the  Church,  the  Lands  of  the  Marquis  of  Or- 
vftfich  was  the  only  conftdcrablc  Place  that  then  continued  in  Rebellion,  mind,  and  of  all  his  Majcfty’s  Friends  who  had  been  faithful  to  him, 
and  in  which  there  were  very  many  of  known  AffeQions  to  the  King,  who  ftiould  be  forthwith  removed,  that  the  right  Owners  might  immediately 
would  quickly  have  rendered  that  City  to  the  Lord  Lieutenant,  if  a great  be  put  iiv  Po Hellion  of  what  in  Right  belonged  to  them  ; which  was  the 
Supply  from  the  Parliament,  immediately  after  the  Murder  of  the  late  more  cafily. to  be  done,  becaufe  much  ofthofe  Lands  remained  undifpofed 
King/  had  not  unhappily  arrived  the  very  Day  or  two  before  the  Marquis  of,  and  rel'crvcd  for  Cromwell  himlclf,  and  much  of  the  reft  had  been  af- 
ef  Ormond  marched  with  his  Army  to  recover  Dublin  ; and  within  very  figned  to  thofe  Officers  who  had  been  the  King’s  Murthercrs  ; and  fb  thofe 
few  Weeks  after,  Cromwell  himfeif  landed  there  with  a great  Army  of  Lands  were  free  from  all  other  Title  or  Pretence,  but  what  the  King 
Horfe  and  Foot,  and  all  Provifions  ncceffary  for  the  Support  and  Mainte-  himfeif  could  make  to  them.  But  then  there  was  fome  Caution  and  Or- 
nance  of  it.  dcr  to  be  obferved  ; firft  to  affign  other  Recompcnce  to  fuch  who  were  pof- 

It  is  not  neccffary  in  this  Place,  and  upon  this  Occafion,  to  mention  kffed  (how  erroneouflv  lower)  of  any  Lands,  either  as  Adventurers  upon 
what  hcfel  that  unhappy  Kingdom  after  Cromwell’ s Arrival  there;  the  the  Statute,  or  as  Soldiers,  for  the  juft  Arrears  of  their  Pay  ; and  his  Ma- 
quick  and  I'pccdy  Reduction  of  Towns  and  Garrifons,  the  diffolving  and  jefty  had  declared  before  his  coming  into  England,  there  ftiould  he  Satif- 
difmiffing  of  the  Troops  anJ  Army  under  the  Command  of  the  Lord  fatftion  given  to  all  fuch  Perfons  ; and  the  Truth  is,  the  whole  Kingdom 
Lieutenant,  and  he  being  forced  to  withdraw  himlclf  out  of  the  King-  of  Ireland  was  at  that  Time  fo  much  poffeffcd  by  die  Adventurers  and 
dom  and  to  return  into'  France  ; which,  although  it  proceeded  from  the  Soldiers,  that  it  was  thought  very  ncceffary  in  Point  of  Prudence,  to  rc- 
mifcrnble  and  foolilh  Jcaloufics  of  the  Irijb,  and  then  from  their  Trca-  move  none  out  of  Pofleffion  of  what  had  been  formerly  affigned  to  them, 
cherv  and  Pcrfidioufiicfs,  yet  thofe  Crimes  did  not  cover  the  whole  Na-  and  according  to  the  Rules  of  that  Time,  until  fome  other  Lands  were 
lion  • yet  there  remained  Kill  very  many  Perfons  of  Honour  and  Quality,  aftmned  to  them,  which  was  not  difficult  to  be  done.  Then  the  Com- 
who'never  after  were  faulty  to  his'Msjelly,  and  therefore  expected  the  Be-  miffioners,  difeerning  how  much  his  Majcily  was  concerned  for  many  of 
nefitof  the  laft  Peace,  likewife  confirmed  by  his  Majcfty  that  now  is,  as  thofe  who  had  ferved  him  beyond  the  Seas,  an-J  for  others  who  claimed 
of  Juftice  belonging  to  them ; and  many  of  this  Condition  (fome  whereof  the  Benefit  of  the  firft  and  fecond  Treaty,  undertook  that  his  Majcfty 
had  never  been  in  Arms  againft  the  Crown,  but  had  faithfully  ferved  in  Ihould  not  be  prtfled  in  any  of  thofe  Particulars,  but  that  all  fuch  Pcr- 
his  Majcfty’s  Army  in  England  during  the  whole  Rebellion)  tranfported  fons  Ihould  be  preferved,  and  their  Eftates  fecured  ; and  thereupon  a Pre- 
thcmfelves  to  his  Majcfty  beyond  the  Seas,  and  many  others  were  taken  amble  was  prepared,  containing  thofe  Provifions  which  were  approved  by 
and  put  to  Death  tn'lrelar.J.  the  Commiffioners,  who  undertook  to  have  fuch  a Bill  tranfmitted  as 

After  all  Oppofition  to  the  Parliament  was  totally  fuppreffed  in  Ireland,  might  be  the  Foundation  for  a good  Settlement,  and  in  which  his  Majcfty 
and  the  Kingdom  entirely  at  their  Devotion,  they  began  then  to  think  of  mi^ht  make  fuch  Alterations  as  he  did  think  fit. 

executing  the  Ad  cf  Parliament  of  the  Seventeenth  Year  of  the  late  King,  There  were  more  Difficulties  appeared  in  fettling  the  Government 
for  Satisfadion  of  the  Adventurers*  But  as  they  had  from  the  Beginning  than  were  at  firft  apprehended  ; and  nothing  was  fo  ncceffary  as  fending 
violated  that  Ad,  by  the  mifapplying  the  Men  and  the  Money,  as  afore-  over  the  King's  Commiffion,  which  mreht  determine  all  other  Authorities 
faid  ; fa  they  now  preferred  the  gratifying  and  rewarding,  and  paying  the  of  Committees  and  Officers,  in  which  Men  had  been  invefted  by  a Corn- 
Arrears  due  to  the  Officers  and  Soldiers,  by  affigjiing  them  liberal  Proper-  moil  Confent,  or  rather  by  the  Prevalence  of  a Party,  which  already 
tionsof  the  Lands  which  they  called  forfeited,  before  they  did  any  Thing  grew  into  Fadions  and  Conteftations.  The  General  who  had  contri- 
for  Satisfaction  of  the  Adventurers,  except  fuch  only  who  for  fome  other  buted  fo  much  to  the  King's  Reftoration,  and  appeared  very  zealous  foe 
Merit  or  Intercft  had  a Title  to  their  Favour  } and  amongft  the  forfeited  the  Advancement  of  his  Service,  had  been  by  the  Parliament  and  Conn- 
Lands  they  reckoned  all  that  which  belonged  to  the  Church,  to  the  Mar-  cil  of  State  (as  they  called  them)  declared  and  created  General  of  all  the 
qu:s  of  Ormond,  the  Lord  Jnchiquin,  and  all  thofe  who  had  adhered  to  the  Forces  in  the  three  Kingdoms;  and  lohis  Orders  had  been  obeyed,  as  well 
King,  and  conllantly  oppofed  the  Rebels  there,  as  Part,  and  diftributed  in  Scotland  and  Irelaiu(,as  in  England,  before  his  Majcfty’s  Return;  and  the 
the  feme  accordingly.  So  that  at  this  Time,  when  the  Commiffioners  for  King  did  not  think  lit  in  any  degree  to  lellen  his  Trui't  and  Authority,  nor 
that  Kingdom  attended  his  Majcfty,  the  Officers  and  Soldiers  of  the  At-  had  the  General  any  Inclination  to  part  with  his  Power  in  Ireland,  where  he 
my,  and^fomc  Adventurers,  were  and  had  been  in  quiet  Poffcffion  for  bad  procured  a great  Eftatc,  and  could  beftfecure  it  under  his  own  Autbo- 
m’any  Years  of  all  the  Church-Lands,  of  all  the  Marquis  of  Ormond's  rity;  and  yet  he  refoived  not  to  go  thither,  and  indeed  his  Prefence  then. 
Lands,  and  the  Lands  of  all  other  his  Majefty’s  faithful  Friends  and  Ser-  about  the  King,  was  thought  very  ncceffary.  Hereupon  the  King  de- 
clared 


eiui.i  10  nuurouojecuon  ; wmen  many  01  tnem  maoegoou  alter-  t-rowns  01  nance  aim  again-,  anu  many  01  inoic  wmeers  nau  lervcu  111s 
n the  firft  Opportunity.  By  this  means  the  Rebels  in  Ireland  Majcfty  from  the  Beginning,  and  had  never  been  in  Rebellion,  and  upon 
:very  Day  in  rower,  and  had  feveral  Armies  in  the  fevcral  Pro-  his  Majefty’s  Command,  when  he  was  in  Flanders,  brought  their  Regt- 
the  Kingdom,  much  fuperior  in  Power  to  the  Englijis  Forces,  ments  over  thither  to  ferve  as  he  Ihould  direct : and  as  the  King  had  kept 
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clarcd,  that  he  would  make  the  Lord  Rolarts  Deputy  of  Inland ; 
who  was  willing  to  receive  that  Charge,  knowing,  at  the  fame  Time, 
tiiat  the  Duke  of  dlbemarle  was  to  continue  Lieutenant  of  that  Kingdom. 
But  there  quickly  arofe  fuch  Differences  between  the  General  and  the 
Lord  jitiarls,  about  the  drawing  their  Coromiffions,  the  latter  being  fo 
fcrupulous  and  nice  in  having  the  Ieafl  Dependance  upon  the  General, 
though  Lord  Lieutenant;  and  h'rs  Pride  arid  Morofity  was  fuch  towards 
the  Commiffioners  of  Inland , that  they  withdrew  themfelves  from  giving 
him  further  Attendance  and  Information;  fo  that  his  Majeftv  quickly 
difcerncd,  that  though  he  was  a Man  of  great  Parts  and  Knowledge,  yet 
his  Nature  and  Temper  was  not  fit  for  that  Employment,  and  therefore 
refolved  for  the  prefent  to  put  the  Government  into  tbe  Hands  of  three 
Lords  Juftices,  the  Lord  Chancellor  of  that  Kingdom,  the  Earl  of  Mon- 
troth , and  the  Earl  of  Orrery,  who  might  begin  to  reduce  the  Govern- 
ment into  fome  Order,  until  his  Majefty  could  take  a further  Rcfolution 
for  the  Eftablifbmcnt  of  it. 

As  foon  as  a Bill  was  tranfmitu-d,  according  to  the  ufual  Courfe,  to 
his  Majefty,  for  the  Settlement  of  Ireland,  with  fuch  a Preamble  as  is 
before  mentioned,  though  the  Body  of  the  Bill  did  not  in  Truth  cor- 
refpond  with  it ; his  Majefty  gave  Direction,  that  it  fhould  be  (hewed 
and  expofed  to  thofe  of  the  feveral  Interefts,  even  to  the  Irijb  themfelves, 
who  Here  the  moft  like  to  receive  Prejudice  from  it : And  after  a fuffi- 
cient  Time  allowed  for  every  Man’s  Confideration,  his  Majefty  appoint- 
ed a Time  to  have  it  read  at  the  Board,  and  to  hear  what  Objections 
could  be  made  againft  it.  The  great  Debate  then  was  upon  the  Pretences 
of  the  Irijh,  who  appeared  with  marvellous  Confidence,  and  complained, 
that  by  that  Acl  then  prepared,  and  under  Confideration,  the  whole  irijh 
Nation  would  be  extirpated,  all  their  eftates  being  thereby  taken  from 
them.  As  the  prefent  Government  in  Ireland,  which  had  declared  for 
the  King,  had  fent  over  Commiffioners  or  Deputies  to  attend  his  Majefty, 
and  know  his  Pleafirre,  as  is  mentioned  before;  fo  the  Body  of  Adven- 
turers had  likewife  chctfcn  fome  Pcrfons  to  prefent  their  Grievances  and 
Defires  : and  the  Irijh , under  the  Names  of  the  Roman  Catboluks  of  Ire- 
land, bad  likewife  chofcn  others  to  appear  on  their  Behalf,  whereof  fome 
were  Lawyers  and  Men  of  good  Parts,  who  well  knew  all  the  Trauf- 
aCtions  in  Ireland , from  the  Beginning  of  the  Rebellion,  throughout  all 
the  Changes  of  Government : The  chicfeft  Arguments  they  urged  for 
thcmfclves  were,  Firft,  Their  long  and  great  Sufferings;  the  £ufs  of 
their  Eftates  for  Five  or  Six-and-Twcnty  Years  ; the  wafting  and  fpend- 
ing  of  the  whole  Nation  in  Battles,  and  in  Tranfportation  of  Men  into 
the  Parts  beyond  the  Seas ; whither,  as  I remember,  they  reckoned  above 
Twenty  Thoufand  Men  to  be  tranfported  out  of  that  Kingdom  in  Four 
or  Five  Years;  the  great  Numbers  which  had  been  executed  and  mafiacrcd 
after  his  Majcfty’s  Government  had  been  forced  from  thence ; the  great 
Numbers  which  had  perifhed  br  Famine  and  the  Plague;  thofe  two  great 
Judgments  having  raged  over  tnc  Kingdom  for  two  or  three  Years;  and 
at  laft  the  tranfplanting  the  fmall  Remainder  of  the  Nation  into  one  Cor- 
ner of  the  Province  of  Conought,  where  yet  much  of  the  Land  was  taken 
from  them,  which  had  been  affigned  to  them  with  all  thofe  Formalities 
of  Law  which  were  pradlifed  under  that  Government.  Secondly,  They 
demanded  the  Benefit  of  the  two  Treaties  of  Peace;  the  one  in  the  late 
King's  Time,  and  the  other  confirmed  by  his  Majefty  that  now  is;  by 
both  which  they  (land  indemnified  for  all  ACts  done  by  them  in  the  Re- 
bellion ; and  infilled  upon  their  Innocence  Gncc  that  Tune,  and  that  they 
had  purfued  all  Ways  that  were  in  their  Power  to  manifeft  their  Affec- 
tion to  his  Majefty,  and  fo  entire  an  Obedience  to  his  Commands  whilfl 
he  was  beyond  the  Seas,  that  they  betook  thcmfclves  to,  andVithdrcw 
thcmftlvcs  from,  the  Service  of  France  or  Spain,  in  fuch  Manner  as  his 
Majefty  fignified  was  his  Plcafure  they  fhould  do.  Thirdly , They  urged, 
and  forced,  with  a little  more  Liberty  and  lndifcretion  than  became  them 
in  that  Conjuncture,  the  Unworthincfs  and  Incapacity  of  thofe  who  for  fo 
many  Years  had  poftlfled  thcmfclves  of  their  Eftates,  and  fought  now  a 
Confirmation  of  their  rebellious  Title  from  his  Majefty  : That  their 
Rebellion  had  been  more  infamous,  and  of  a greater  Magnitude  than  that 
of  the  Irijh ; who  had  rifen  in  Arms  to  free  themfelves  from  the  Rigour 
and  Severity  that  was  exercifed  upon  them  by  fome  of  the  King’s  Mini- 
fters,  and  for  the  Liberty  of  their  Conference  and  Practice  of  their  Re- 
ligion, without  having  the  lead  Intention  or  Thought  of  withdrawing 
thcmfclves  from  his  Majcfty’s  Obedience,  or  declining  his  Majefty’s 
Government:  Whereas,  (he  others  had  carried  on  an  odious  P.ebcllion 
againft  his  Majcfty’s  Sacred  Perfon,  whom  they  had  horridly  murthcred 
in  the  Sight  of  the  Sim,  with  all  imaginable  Circumftances  of  Contempt 
and  Defiance,  and  as  much  as  in  them  lay,  had  rooted  out  Monarchy 
itfelf,  and  overturned  and  deftroved  the  whole  Government  of  Church 
and  State  ; and  therefore  that  whatever  Puniffiment  the  poor  Irijh  had  de- 
ferved  for  their  former  Tranfgrcffions,  which  they  have  fo  long  fince  re- 
pented of,  and  departed  from  the  Rebellion  when  they  had  Armies  and 
Itrong  Towns  in  their  Hands,  and  put  thcmfclves  again  under  his  Ma- 
jcfty’s Protection ; this  Part  of  the  Englijb,  who  were  poflefied  of  their 
Eftates,  had  broken  all  their  Obligations  to  God  and  the  Kin",  and  fo 
could  not  merit  to  be  gratified  with  their  Ruin  and  total  Deftruction: 
That  it  was  too  evident  and  notorious  to  the  World,  that  his  Majefty’s 
Three  Kingdoms  had  been  very  faulty  to  him,  and  withdrawn  thcmfclves 
frtJin  his  Government,  by  which  he  had  been  compell’d  to  live  in  Exile 
fo  many  Years  • and  yet,  that  upon  their  Return  to  their  Duty  and 
Obedience,  his  Majefty  had  been  gracioufly  plcafcd  to  grant  a free  and 
general  Pardon,  and  Acl  of  Indemnity,  in  which  many  were  compre- 
hended who  had  in  truth  been  the  Contrivers  and  Fomentcrs  of  all  the 
Mifcry  and  Defolation  which  had  involved  the  Three  Nations  for  fo  many 
Years;  and  therefore  they  hoped,  that  when  all  his  Majefty’s  other  Sub- 
jects (as  criminal  at  lead  as  (be  others)  were,  by  his  Majefty’s  Clemency, 
reftored  to  their  own  Eftates  which  they  had  forfeited,  were  in  full  Peace, 
and  Mirth  and  Jos',  the  poor  Irijb  alone  fhould  not  be  tota’ly  exempt 
from  all  his  Majcfty’s  Grace,  and  left  in  Tears  and  Mourning,  and  La- 
mentation, and  be  Sacrificed  without  Redemption  to  the  Avarice  and 
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Cruelty  of  thofe,  who  had  not  only  fpoiled  and  opprefs’d  them,  but  had 
done  all  that  was  in  their  Power,  and  with  all  the  Infolency  imaginable, 
to  deftroy  his  Majefty  himfelf,  and  his  Pafterity,  and  who  now  return  to 
their  Obedience,  and  Submitted  to  his  Government,  when  they  were  iso 
longer  able  to  oppofe  it;  nor  did  they  yet  return  to  it  wjth  that  Joy  and 
Alacrity,  and  Refignation  as  the  Irijh  "did,  and  defired  to  do  : And  fo  con- 
cluded with  thofe  pathctical  Applications  and  Appeals  to  his  Majefty,  as 
Men  well  verfed  in  Difeourfes  of  that  Nature  are  accuftom’d  to  do. 

This  Difcourfe  carried  on,  and  urged  with  more  Palfion,  Vehemence 
and  Indilcrction,  than  was  fuitable  to  the  Condition  they  were  in ; and 
in  which,  and  the  Excefles  of  their  Rhetorick,  they  had  let  fall  many 
Expreffions  very  indecent  and  unwarrantable,  and  in  fome  of  them  con- 
fidently excufed,  if  not  juflified  their  firft  Entrance  into  Rebellion,  (the 
moft  barbarous,  certainly,  and  uncxcufablc,  that  any  Chriltians  have  been 
engaged  in,  in  any  Age,)  they  irreconcilcd  thcmfclves  to  many  who  had 
Campaffion  enough  for  them,"  and  gave  their  immediate  Adverfaries  (who 
flood  upon  the  advantage  Ground)  both  Provocation  and  Opportunity* 
to  fay  many  Things  to  their  Reproach,  which  probably  would  elfe  have 
been  forborne.  They  enlarged  upon  all  the  odious  Circumftances  of  the 
firft  Year’s  Rebellion,  thcmurthciing  of  above  a Hundred  Thoufand  Per- 
fons  in  cold  Blood,  and  with  all  the  Barbarity  imaginable;  which  Mur- 
thers  and  Barbarities  had  been  always  excepted  from  Pardon  : And  they1 
told  them,  that  if  there  were  not  fome  amongfl  thcmfclves  that  then 
appeared,  they  were  fure  there  would  be  many  found  amongfl  thofe  for 
whom  they  appeared,  who  would  be  found  guilty  of  thofe  odious  Crimes, 
which  were  excluded  from  any  Benefit  by  thofe  Treaties.  And  fo  that 
firft  Agitation  before  his  Majefty  vented  itfelf  in  fo  much  Bitternefs  and 
Animofity  on  both  Sides,  that  His  Majefty  thought  it  beft  to  conclude  it 
with  fuch  Reprchcnfions  and  Animadvcrfions,  as  might  difpofe  them  to  x 
better  Temper  when  they  fhould  be  next  admitted  to  his  Majefty’s 
Prefence. 

At  their  next  Attendance  upon  his  Majefty,  which  was  within  few 
Days  after,  the  Commiflionets  for  the  Proteftants,  taking  Notice  of  what 
the  other  Party  had  alledged  for  their  Defence,  the  Pretence  they  had  to 
the  two  A«fls  of  Pacification,  and  their  extolling  their  own  Innocence 
from  that  Time,  and  their  great  AfFc&ion  for  his  Majefty’s  Service,  de- 
clared, that  whatever  legal  Title  the  Adventurers  had  to  the  Lauds  they 
were  in  Poflcffion  of,  many  of  whom  had  always  faithfully  ferved  the 
King;  yet  they  would  be  content,  that  alt  thofe  who  had  in  Truth  pre- 
ferved  their  Integrity  towards  his  Majefty  from  the  Time  of  either  or  both 
the  Pacifications,  and  not  fwerved  afterwards  from  their  Allegiance, 
fhould  partake  of  his  Majefty’s  Grace,  and  Royal  Bounty,  in  fuch  a 
Manner,  and  to  fuch  a Degree,  as  his  Majefty  thought  fit  to  cxercife  to- 
wards them  : But  they  were  confident  they  Ihould  make  it  appear,  that 
their  Pretences  to  that  Grace  and  Favour  were  not  founded  upon  any  rea- 
fonable  Title;  that  they  had  never  contented  to  any  one  Ad  of  Pacifica- 
tion, to  which  the  Indemnity  had  been  annexed,  which  they  had  not 
violated  and  broken  within  Ten  Days  after,  and  then  returned  to  all  their 
Acts  of  Difloyalty  and  Rebellion  ; that  after  the  firft  Ad  of  Pacification, 
ratified  by  the  laft  King,  in  very  few  Days  after  they  treated  the  Herald, 
his  Majefty’s  Officer,  who  came  to  proclaim  that  Peace,  with  all  manner 
of  Indignity,  tearing  his  Coat  of  Arms  (the  King’s  Arms)  from  off  his 
Back,  and  beat  and  wounded  him  fo,  that  he  was  hardly  refeued  from 
the  Lofs  of  his  Life;  that  about  the  fame  time  they  endeavoured  to  fur- 
prife  and  murcher  the  iLord  Lieutenant,  and  purfued  him  to  Dul/lin , 
which  they  forthwith  befieged  with  their  Army,  under  the  Command  of 
that  General  who  had  figned  the  Peace;  they  imprifoned  their  Com- 
miffioners  who  were  authorized  by  them,  for  confenting  to  thofe  Articles 
which  thcmfclves  had  confirm’d,  and  fo  profccuted  the  War  with  as 
much  Afpcrity  as  ever;  and  refufed  to  give  that  Aid  and  Affillancc  they 
were  obliged  to,  for  the  Recovery  and  Reftorarion  of  his  late  Majeftv, 
who  was  then  in  Prifon  at  the  Ille  of  IVight ; the  Promife  and  Exposi- 
tion of  which  Supply  and  Affiftance,  was  the  foie  Ground  and  Confidcra- 
tion  of  that  Treaty,  and  of  the  Conccffions  therein  made  to  them;  thac 
they  thereupon  renounced  their  Obedience  to- his  Majefty,  and  put  them- 
felves  under  the  Protection  and  Difpofal  of  Rinueceni,  the  Pope’s  Nuncio, 
whom  they  made  their  General iffirno  of  all  their  Armies,  their  Admiral 
at  Sea,  and  to  prefidc  in  all  their  Councils.  After  their  Divifions 
amongil  themfelves,  and  the  Burthen  of  the  Tyranny  they  differed  under, 
had  difpofed  them  to  petition  this  King,  who  was  then  in  France , to  re- 
ceive them  into  his  Protection,  and  to  fend  the  Marquis  of  Ormond  over 
again  into  Ireland  to  command  them  ; and  his  Majefty  was  fo  far  prevailed 
with,  as  to  fend  the  Marquis  of  Ormond  into  Munjltr , with  fuch  a Supply 
of  Arms  and  Ammunition  as  he  could  procure ; where  the  Lord  Incbiquin, 
Lord  Prefidcnt  of  that  Province,  with  the  Proteftant  Army,  received  and 
joined  with  him  ; and  fhortly  after,  the  Confederate  Irijh  made  that  fecond 
Treaty  of  Pacification,  of  which  they  now  likewife  demanded  the  Bene- 
fit : But  that  it  is  notorioufly  known,  that  they  no  fooncr  made  that 
Treaty  than  they  broke  ir,  in  not  bringing  in  thofe  Supplies  of  Men  and 
Money  which  they  were  obliged  to  do,  and  the  Want  whereof  expofed 
the  Lord  Lieutenant  to  many  Difficulties ; and  he  had  no  fooncr  undergone 
the  firft  Misfortune  before  Dublin,  than  they  withdrew  from  taking  any 
further  Care  of  the  Kingdom,  raifed  Scandals  upon,  and  Jealouficsof  the 
whole  Body  of  the  Englijb ; who,  being  fo  provoked,  would  no  longer  ven- 
ture themfelves  in  any  Action  or  Conjunction  with  the  Irijh.  They  caufed 
an  Aficmbly  or  Convention  of  the  Clergy  to  meet  without  the  Lord  Lieu- 
tenant’s Authority,  and  put  the  Government  of  all  Things  into  their 
Hands;  who,  in  a fborc  Time,  improved  the  Jealoufy  in  the  Minds  of  the 
People  towards  the  few  Proteftants  who  yet  remained  in  the  Army,  and 
who  had  ferved  the  King  with  all  imaginable  Courage  and  Fidelity,  from 
the  very  firft  Hour  of  the  Rebellion  in  the  Three  Kingdoms,  to  that  de- 
gree, that  the  Marquis  was  even  compell’d  to  di (charge  his  own  Troop 
of  Guards  of  Horfe,  confiding  of  fuch  Officers  and  Gentlemen  as  are 
mentioned  before ; and  to  truft  himfelf,  and  all  the  remaining  Towns  and 
Garrilons,  to  the  Fidelity  of  the  Irijb ; prote fling,  that  upon  fuch  a 
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Confidence  the  whole  Nation  would  be  United,  as  one  Man,  to  his 
Majefty’s  Service,  under  the  Command  of  the  faid  Marquis  : But  they  had 
no  ’(baiter  received  Satisfaction  in  that  Particular,  (which  was  not  in  the 
Mjrquis’s  Power  to  refufe  to  give  them)  but  that  they  rsifed  feveral  Ca- 
lumnies againft  the  Marquis  himfelf,  and  declaimed  againft  his  Religion, 
and  inhibited  the  People  upon  Pain  of  Excommunication,  not  to  fubmit 
to  this  or  that  Order  enjoined  by  the  Marquis ; and,  upon  the  Matter,  in- 
hibited any  Obedience  they  paid  to  him  : Initead  of  railing  new  Forces, 
thofe  that  were  rai fed  run  from  their  Colours  and  difperfed  themfelves; 
they  who  were  traded  with  the  keeping  of  Towns  and  Forts,  either  gave 
them  up  by  Treachery  to  CisrmueU , or  loft  them  through  Cowardice  to 
him  upon  very  feeble  Attacks  : Their  Great  Genera!  Owen  0 Ntilh  had 
made  a formal  Contract  and  Stipulation  with  the  Parliament ; and  in  the 
End,  when  they  had  divefted  the  Marquis  of  all  Power  to  oppofe  the  Ene- 
my, an''  gave  him  great  Caufr  to  believe  his  Perfon  to  be  m great  Danger 
to  be  betrayed,  and  delivered  up  to  the  Enemy,  they  vouchsafed  to  peti- 
tion him  to  dcrarr  out  of  the  Kingdom*  which  they  could  eafily  compel 
him  to  do  ; and  thr.t  he  would  leave  his  Majefty’s  Authority  in  the  Hands 
of  one  of  his  Majefty’s  Reman  Cathe'Bci  Subje<2s,  to  whom  they  ptomifed 
to  fubmit  with  the  moft  punctual  Obedience.  Whereupon  the  Marquis, 
finding  that  he  could  not  unite  them  in  any  one  Action  worthy  of  the  Duty 
of  good  Subjects,  or  of  prudent  Men  towards  their  own  Prcfervation ; 
and  fo,  that  his  Refidencc  amongft  them  longer  could  in  no  Degree 
contribute  to  his  Majefty’s  Service  or  Honour;  and  that  they  would 
make  it  be  believed  that  if  he  would  have  committed  the  Com- 
mand into  the  Hands  of  a Roman  Caihslick,  they  would  have  been 
able  to  have  preferved  thofe  Towns  which  ftill  remained  in  their  Poffef- 
fion,  which  were  Limerick  and  Galloway,  and  fomc  other  Places  of  lefs 
Importance ; and  likewife  by  Degrees  recover  from  the  Enemy  what  had 
been  loft  ; which  was  very  poffiblc  for  them  to  have  done,  having  great 
Bodies  of  Men  to  perform  any  Enterprise,  and  fomc  good  Officers  to  lead 
tkem,  if  they  would  have  been  obedient  to  any  Command : Whereupon 
the  Marquis  had  refolved  to  gratify  them,  in  placing  the  Command  in  fuch 
a Prrfon's  Hand,  whofc  Zeal  for  the  Catholick  Religion  was  unqueftion- 
able,  and  whofc  Fidelity  to  the  King,  and  entire  Affedtiun,  was  unble- 
mished ; and  fo  made  Choice  of  the  Marquis  of  Clanrickard , a Name,  tno’ 
of  an  Englijh  Extraction,  had  for  fo  many  Hundred  Years  reftded  in  that 
Kingdom,  and  had  the  greateft  Fortune  amongft  them,  that  he  had  the 
Reputation  of  being  of  the  belt  Family  of  the  Irijh , and  whofc  Family 
had,  in  all  former  Rebellions,  as  well  as  in  this,  preferved  their  Loyalty 
unfpotted  to  the  Crown.  The  Roman  Cathclicks  of  all  Kinds  pretended  at 
leaft  a wonderful  Joy  at  this  Election, acknowledged  it  a great  Obligation 
to  the  Lord  Lieutenant  for  making  ic,  and  applied  themfelves  to  theother 
with  all  Protcflations  of  Duty  and  Submiflion,  to  induce  him  to  accept 
the  Charge,  who  indeed  knew  them  too  well  to  be  willing  to  truft  them  ; 
yet  upon  the  Marquis  of  Ormond's  earneft  and  folemn  Intreaty,  and 
out  of  his  great  Zeal  for  his  Majefty’s  Service,  and  to  fupport  his  Go- 
vernment there,  until  his  Majefty  could  procure  other  Supplies,  or  give 
better  Orders  tor  the  doing  it,  he  was  contented  to  receive  fuch  Commif- 
fions  from  the  Lord  I.icutenant,  as  were  neceflary  for  the  Execution  of 
that  Command,  and  Prcfervation  of  the  Government.  Upon  which  the 
Marquis  of  Ormond  embarked  himfelf,  with  fome  few  Friends  and  Ser- 
vants, upon  a little  Pink  that  was  bound  for  Prance,  where  he  arrived 
fafely  about  the  Time  that  his  Majefty  tranfported  himfelf  thither,  iftcr 
bis  miraculous  Efcapc  from  IVorceJter. 

The  Lord  Lieutenant  was  no  fooncr  gone,  but  that  the  Marquis  of 
Clanrickard , the  new  Lord  Deputy,  found  himfelf  no  better  treated  than 
the  Lord  of  Ormond  had  been  : That  Part  of  the  Clergy  which  had  con- 
tinually oppofed  the  Lord  Lieutenant  for  being  a Proteftant,  were  now  as 
little  fatisfied  with  the  Drputy’s  Religion,  and  as  violently  oppofed  all  his 
Dcfires,  and  violated  their  owii  Promifes,  and  quickly  made  it  evident, 
that  his  Aficflion  and  Loyalty  to  the  King  was  that  which  they  diftiked, 
and  a Crime  that  could  not  be  weighed  down  by  the  undoubted  Sincerity 
of  his  Religion.  They  entered  into  fecret  Correfpondence  with  the  Ene- 
my, and  Confpiracies  between  themfelves  ; and  though  there  were  fomr 
Perfons  of  Honour  and  Quality  with  the  Deputy,  who  were  very  faithful 
to  him  and  to  the  King,  yet  there  were  fo  many  about  him  of  another  Al- 
lay, that  all  his  Councils,  Rcfolutions,  and  Dc/igns,  were  foon  enough 
difeovered  to  the  Enemy  to  be  prevented  ; and  though  fomc  of  the  Letters 
were  intercepted,  and  the  Perfons  difeovered  who  gave  the  Intelligence, 
he  had  not  Power  enough  to  bring  them  to  Jufticc ; but  being  commonly 
Friars  and  Clergymen,  the  Privilege  of  the  Church  was  prcfcntly  infilled 
upon,  and  fo  they  were  refeued  from  the  fecular  Profccution  till  their 
Efcapc  was  contrived.  That  perfidious  and  treacherous  Party  had  fo  great 
an  Intercftin  all  the  TownS,  Forts,  and  Garrifons,  which  yet  pretended 
to  be  fubjefl  to  the  Deputy,  that  all  his  Orders  were  ftill  contradicted  or 
neglected  ; and  the  Enemy  no  fooncr  appeared  before  any  Place,  but  fome 
Faction  in  the  Town  caufed  it  to  be  delivered  up  and  rendered.  Not 
could  this  fatal  Sottilhncfs  be  reformed  even  by  the  Severity  and  Rigour 
which  the  Englijh  exercifed  upon  them;  who,  by  the  wonderful  Judg- 
ment of  God  Almighty,  always  executed  thofe  Men  who  put  themfelves 
and  the  Towns  into  their  Hands,  finding  them  to  have  had  fome  barba- 
rous Part  in  the  foul  Murders  which  had  been  committed  in  the  Beginning 
©f  the  Rebellion,  and  w ho  had  been,  by  all  the  Afls  of  Grace  granted  by 
the  fever.  1 Powers,  ftill  referved  for  Jufticc  : And  of  this  Kind  there  were 
fo  many  Inftanccs  in  and  about  Limerick  and  Galloway,  that  they  deferved 
to  be  collected  and  mentioned  in  a Difcourfe  by  itfclf,  to  obferve  and  mag- 
nify the  wonderful  Providence  of  God  Almighty,  in  bringing  heinous 
Crimes  to  Light  and  Punifhmcnt  in  this  World,  by  Means  unapprehend- 
ed  by  the  Guilty  ; inlomuch,  as  there  was  fcarce  a Perfon  of  the  Clergy 
or  Laity,  who  had  had  a finglcHand  in  the  contriving  and  fomenting  the 
firft  Rebellion,  and  in  the  Perpetration  of  thofe  horrible  Murders, "’who 
had  obftructed  all  Overtures  towards  Peace,  and  caufed  Peace  to  be  broken 
as  fbon  as  made  j who  had  adhered  to  the  Nuncio,  and  endeavoured  moft 
malicioufly  to  exclude  the  King  and  his  Royal  Poftcrity  from  the  Domi- 
nions of  Ireland-,  I fay,  there  was  fcarce  a Man  very  notorious,  and  emi- 
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nent  in  Tranfgrcffionsof  this  Kind,  who  did  not  by  fame  A-ft  of  Treache» 
ry  firft  endeavour  to  merit  from  the  Englf/b,  and  by  that,  or  by  fome  other 
Means,  fell  into  their  Hands,  and  were  by  them  publickly  and  reproach- 
fully executed  and  put  to  Death. 

This  being  the  fad  Condition  the  Lord  Deputy  was  in,  and  the  Irijh 
Party  having  without  his  Leave,  and  againft  his  expreis  Command,  taken 
upon  them  to  fend  Mcflcngers  into  Flinders,  to  define  the  Duke  of  Lor- 
rain  to  take  diem  into  his  ProtefV.on,  offering  to  deliver  feveral  important 
Places  and  Sea-Towns  into  his  Poffeffion,  and  to  become  his  Subjets ; 
upon  which  Invitation  the  Duke  fent  oyer  an  rtmbaflador  and  a good  Sum 
of  Money  for  their  prefent  Relief;  the  Deputy  was  in  a fhort  time  reduced 
to  thofe  Straits,  that  he  durft  not  remain  in  any  Town,  nor  even  in  his 
own  Houfc  for  three  Days  together,  but  was  forced  for  bis  Security  to 
thift  from  Place  to  Place,  and  fomctnrtes  to  lodge  in  the  Woods  2nd 
Fields  in  cold  and  wet  Nights,  by  which  he  contracted  thofe  Infirmities 
and  Djfeafes  which  fliortly  after  brought  him  to  his  Grave  ; and,  in  the 
End,  be  was  compelled  to  accept  a Pafs  from  the  Englijh , who  had  a Re- 
verence to  his  Perfon  and  unfipoitcd  Reputation,  to  tranfport  himfelf  irtto 
England,  where  his  Wife  and  Family  were,  and  where  he  died  before  he 
could  procure  Means  to  carry  himfelf  to  the  King,  which  he  always  in- 
tended to  do. 

When  the  EngUJk  Commiffioners  had  enlarged  themfelves  with  fome 
Coinmotion  in  this  Narration  and  Difcourfe,  they  again  provoked  the 
Irijh  Commiffioners  to  nominate  one  Perfon  amongft  themfelves,  or  thofe 
for  whom  they  appeared,  who  they  believed  could  in  Jufticc  demand  his 
Majelly’s  Favour ; and  if  they  could  not  make  it  evidently  appear,  that  . 
he  had  forfeited  all  his  Title  to  Pardon  after  the  Treaties,  anJ  that  lie  had 
again  been  as  faulty  to  the  King  as  brfore,  they  would  be  very  willing  he 
fhoiild  be  made  the  Objedl  of  the  King’s  Grace  and  Bounty,  and  be  rc- 
ftored  to  his  Eftate;  And  then  applying  themfelves  to  bis  Majefty,  with 
great  Duty  and  Submiflion,  they  concluded,  that  if  any  Perfons  had,  by 
their  fubfcquent  or  fecret  Services,  or  by  their  Attendance  upon  his  Ma- 
jefty, rendered  themfelves  grateful  to  him,  and  worthy  of  his  Royal  Fa- 
vour, they  were  very  willing  that  his  Majrfty  lliould  reftore  all,  or  any  of 
them  to  their  Honours  and  Eftatej,  in  fuch  M inner  as  his  Majefty  in  his 
Wifdom  ftiould  think  fit,  and  againll  all  Impediments  whntloever.  - And 
hereupon  feveral  Acts  of  Parliament  were  palled,  for  the  Indemnity  and 
the  reftoring feveral  Perfons ol  Honour  and  Imcrcft  to  their  Effaces;  who 
either  in  Jufticc  could  require  the  fame,  as  having  been  always  faithful  t* 
the  Crown,  and  fuffered  with  it,  and  for  it ; or  who  had  fo  mauifefted  their 
Affc&ion  and  Duty  for  his  Majefty,  I hat  he  thought  fit  in  that  Confidc- 
ration  to  wipe  out  the  Memory  of  whatfoever  had  been  formerly  done 
amifs : And  by  this  Means  many  were  in  a fhoit  Time  put  into  a full 
Poffeffion  of  their  Ellates,  to  which  they  could  make  a good  Pretence  at 
the  Time  when  the  Rebellion  begun. 

The  Confidcration  and  Debate  about  the  Settlement  of  Ireland,  upon 
the  Bill  propofed,  took  up  very  many  Days,  bis  Majefty  being  always 
prefer^,  and  in  which  there  arofe  every  Day  new  Difficulties.  Ft  appear- 
ed plainly  enough,  that  the  Guilt  was  fo  general,  that  if  the  Letter  of  the 
Adi  of  Parliament  of  the  Seventeenth  Year  of  the  late  Kina  were  flri&ly 
purfued,  almoft  an  Extirpation  of  the  whole  Nation  would  follow,  and 
which  at  bell  would  be  very  nviferablc.  Then  the  Tra nfpl in tatioi\  into 
Conought  had  been  a died,  and  finjQied  many  Years  before  (which  was 
very  prudently  done  in  Point  of  Government,  in  refpeift  of  the  unfteady 
Humour  of  that  People,  and  their  natural  Inclination  to  rebel,  if  the  fame 
had  been  executed  by  any  Rules  of  Juftice),  and  the  Soldiers  and  Adven- 
turers had  been  likewife  fo  many  Years  in  the  Poffcflion  of  their  Lots,  and 
had  laid  out  fo  much  Money  in  building  and  planting,  that  if  his  Majefty 
had  reviewed  all  that  had  been  done,  and  taken  thofe  Advantages  upon 
former  Mifcarriages  and  Mlfappiications  as  in  Law  he  might  have  done, 
the  whole  Foundations  upon  which  all  the  Hopes  relied  of  prefer ving  that 
Kingdom  within  their  Ooediencc  to  the  Crown  of  England  mu  ft  have  been 
ihiken,  and  even  diffolved.  And  then  the  Memory  of  the  Beginning  of 
the  Rebellion  in  Ireland  (how  many  other  Rebellions  foc»er  had  followed 
it,  as  bad  or  worfe  in  refpc<ft  of  the  Confluences  that  attended  them) 
was  as  frelh  and  as  odious  to  the  whole  People  of  England,  as  it  had  been 
the  firft  Year;  and  the  whole  Nation  upon  the  Matter  (though  there  were 
many  Perfons  of  it  of  great  Honour  and  Virtucj  was  fallen  into  that  Con- 
tempt, that  they  feemed  indeed  in  the  Eyes  of  ChriJUndom  worthy  of  die 
miferablc  Fate  thev  were  reduced  to:  And  no  Douiit  it  was  a Confidera- 
tion  that  reafonably  made  them  thought  lefs  worthy  of  extraordinary  Fa- 
vour and  Companion,  that  when  both  the  other  Nations  had  made  many 
noble  Attempts  lor  redeeming  their  Liberty,  and  for  the  Reftoration  of 
his  Majefty  (for  Scotland  iifelf  had  done  much  towards  it),  and  his  prefent 
Reftoration  was,  by  God’s  Bleffing,  and  only  with  his  Bleffing,  the  foie 
Effcdfi  of  the  Courage  and  Affciftion  of  his  own  Subjects  ; fo  that  England 
and  Scotland  had  in  a great  Degree  redeemed,  and  even  undone  what  had 
before  been  done  amifs  ; and  his  Majefty  had  approved  and  fecured  thofe 
Affciftion s to  them,  by  thofe  Promiles  and  Conceffions  which  he  was  in 
Jufticc  obliged  to  perform  : But.  the  miferable  Irijh  alone  had  no  Part  in 
the  Benefit  his  Majefty  had  received,  nor  had  God  fuffered  them  to  be 
the  leaft  lnftruments  in  bringing  his  good  Pleafurc  to  pafs,  or  to  give  any 
Tcftimony  of  their  Repentance  for  the  Wickednefs  they  had  wrought,  of 
of  their  Rcfolutions  to  be  better  Subjects  for  the  future;  fo  that  they 
feemed  as  a People  left  out  and  exempted  from  any  Benefit  from  that  blcfs- 
ed  Conjuncture  in  Ins  Majefty’s  Reftitution  : And  this  Di  fad  vantage  was 
improved  towards  them  by  their  frequent  Manifeftariqn  of  an  inveterate 
Animofity  againft  the  Englijh  Nation  pnd  Enghjh  Government;  which 
again  was  recompenced  to  them  by  an  irreconcil cable  Jealoufy  of  all  ihe 
Englijh  toward*  them  ; declaring  plainly,  that  they  could  be  no  longer  fc- 
cureof  any  thing  they  had,  or  mould  have  in  Ireland , than  it  ftiould  evi- 
dently appear  that  it  was  nut  in  the  Power  of  the  Irijh  to  take  it 
from  them ; and  to  this  Conclufion  their  prefent  Confidence  and 
Impudence  contributed  very  much:  And  it  appeared  plainly  enough, 
that  they  expected  the  fame  Conceffions  (which  the  Neceffity  of 
that  Time  had  made  fit  to  be  granted  to  them)  in  rcfpect  of 
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their  Religion,  and  Liberty  of  Conference,  as  they  called  it,  lhould  be 
now  like  wife  confirmed,  without  which  all  other  Graces  would  not  be 
/ufficicnt  to  contain  them  within  the  Limits  of  Subjcftion.  This  Stale 
am1  Condition  rff  Affairs,  and  the  Temp,  r of  the  People,  made  it  very  ne- 
cefiary  to  the  King  to  be  very  wary  in  difpenfing  his  ordinary  Favours 
(which  his  natural,  merciful  Inclination  prompted  him  to)  to  the  Irijb, 
and  in  the  Alterations  which  Juftice  obliged  him  to  make  in  that  King- 
dom, lhat  the  Manner  of  it  lhould  make  it  appear,  that  it  was  the  par- 
ticular Juftice  in  a particular  Cafe,  which  could  not  be  attended  with  a 
Con feq uence  prejudicial  to  any  general  intereft. 

There  appeared  in  this  Debate  an  Intention  in  the  Soldiers  and  Adven- 
turers, which  was  to  have  great  Countenance  and  Approbation  in  the  Bill 
now  under  Examination,  to  deftrov  all  Intails  and  Settlements  at  Law 
upon  Confideration  of  Marriage,  or  any  other  Contracts  which  had  been 
made  before  the  Rebellion  ; nor  had  there  been  in  the  whole  former  Pro- 
ceedings, in  the  Time  of  the  Ufurpation,  any  Confideration  taken  of  Mort- 
gages or  Debts  due  by  Statute  or  Recognizance,  or  upon  any  other  Secu- 
rity ; fo  that  all  fuen  Debts  muft  be  either  loft  to  the  Proprietors,  or 
irtnain  ftill  with  the  Intcrcft  upon  the  Land,  whofoever  had  enjoyed  the 
Benefit  or  the  Profit  thereof : All  which  feemed  very  unreafonablc  and 
unjuft;  and  that  fitch  Eftates  lhould  remain  forfeited  by  the  Treafon  of 
the  Father,  who  had  been  only  Tenant  for  Life,  againft  all  Defcents 
and  legal  Titles  of  Innocent  Children,  and  of  which  in  all  legal  Attain- 
ders the  CVown  never  had  or  could  receive  any  Benefit.  Yet,  how  un- 
reafonable  foever  thefe  Pretences  appeared  to  6c,  the  Rules  and  Direc- 
tions for  the  Remedy  thereof  were  not  very  cafy ; the  Engli/b  declaring, 
that  if  fuch  Titles  were  preferved  and  allowed  to  be  good,  there  would 
not  iu  that  univerfal  Guilt  which  upon  the  Matter  comprehended  and 
coveted  the  whole  Jr  i/a  Nation,  there  would  not  be  one  Eftate  forfeited 
for  Treafon,  but  Intails  and  other  ufcful  Conveyances  would  be  forged 
to  defend  and  fecure  the  fame;  nor  would  there  be  Wjtnefles  wanting  to 
juftify  and  prove  what  foever  their  Evidence  could  be  applied  to:  And 
if  thofe  Trials  were  to  be  by  the  known  Rules  and  Cuftoms  of  the  Law 
in  Cafes  of  the  like  Nature,  there  was  too  much  Reafon  to  fufpeft  and 
fear  that  there  would  be  little  Juftice  done,  ftnee  a Jury  of  Iri/h  would  be 
fure  to  find  againft  the  Englijb ; and  there  was  as  much  Reafon  to  ap- 
prehend that  the  Engli/h  would  briltg  in  their  Verdift  againft  the  Irijb, 
let  the  Evidence  on  cither  Side  be  what  it  would.  However,  the  King 
was  in  no  degree  inclined,  upon  any  Suggcftions,  to  countenance  fuch  a 
barefaced  Violation  of  the  Law  by  any  Declaration  in  the  Aft ; and  after 
many  Alterations  and  Amendments,  and  there  remaining  ftill  fo  many 
Difficulties  and  Intricacies,  he  forefaw  that  all  Matters  were  not  yet  fo 
cleaily  ftated,  lhat  the  Settlement  could  be  made  by  this  Bill;  but  that 
fuch  Preparations  might  be  made  towards  it,  and  fuch  Examinations 
taken,  and  feme  Particulars  fettled  and  adjufted,  and  what  remained 
Hated  with  more  Cleafnefs  for  his  Majefty’s  Determination,  he  palled 
the  fit  ft  Aft  of  Parliament,  and  committed  the  Execution  thereof  to 
too  many  Commiffioners,  nominated  to  his  Majcfty  by  thofe  whp  were 
moft  converfant  in  the  Affairs  of  Inland ; none,  or  very  few  of* which 
were  known  to  his  'Majcfty,  or  to  any  of  thofe  who  had  been  fo  many 
Years  from  their  Country,  in  their  conftant  Attendance  upon  his  Ma- 
jefty’s Perfon  beyond  the  Seas.  And  upon  this  Conclufion,  and 
this  Difpatch,  the  Commiffioners  from  Inland  of  all  Kinds  returned 
thither,  the  Earl  of  Orrery  being  one  of  the  three  Jufticcs  who  were  cn- 
tr lifted  with  the  Government. 

After  a Year  fpent  in  the  Execution  of  this  Commiffion,  there  was 
very  little  done  towards  the  fettling  the  Kingdom  ; but,  on  the  contrary, 
the  Breaches  were  made  wider,  anil  fo  much  Paffion  and  lnjufticefhcwcd, 
that  Complaints  were  brought  to  his  Majcfty  from  all  Parts  of  the  King- 
dom, and  from  all  Pcrfons  in  Authority.  The  Number  of  the  Comroif- 
fioners  were  fo  great,  and  their  Intcrcft  fo  different,  that  they  made  no 
Difpatch;  very  many  of  them  were  in  Pofleffion  of  thofe  Lands  which 
others  fued  for,  and  bought  the  broken  Titles  and  Pretences  of  others  for 
inconftdcrablc  Sums  of  Money,  winch  they  fupported  and  made  good 
by  their  own  Authority;  and  thofe  Men,  who  had  their  own  particular 
Concernment  chiefly  to  maintain,  attended  the  Service  very  diligently  : 
The  few  who  were  more  indifferent,  by  having  no  Intereft  of  their  own 
at  ftakc,  were  weary  of  their  Attendance  ami  Expcnce  (there  being  no 
Allowance  for  their  Pains),  and  offended  at  the  Partiality  and  Injuftice 
they  faw  praftifed,  withdrew  them  (elves,  and  would  be  no  longer  prefent 
at  thofe  Tranfaftions,  which  they  could  not  regulate  or  reform : All 
Intcrcfts  were  equally  offended  and  inccnfed;  and  the  .'oldicrs  and  Adven- 
turers complained  no  lefs  of  the  Corruption  and  Injuftice  than  the  Irijb  did  ; 
fo  that  the  Lords  Jufticcs  and  Council  found  it  nccclfary  to  tranfm  it  another 
Bill  to  his  Majcfty,  which,  as  1 remember,  they  called  an  Explana- 
tory Bill  of  the  former ; by  which  they  had  provided.  That  no  Perfon 
who  lived  in  Inland , or  had  any  Pretence  to  an  Eftate  there,  lhould  be 
employed  as  a Commiffioner  : but  that  his  Majcfty  lhould  be  defired  to  j 
fend  over  a competent  Number  of  well-qualified  Perfons  out  of  England 
to  attend  that  Service  ; upon  whom  a fit  Salary  lhould  be  fettled  by  the 
Bill,  and  fuch  Rules  fet  down  as  might  direft  and  govern  the  Manner  of 
their  Proceedings;  an  Oath  being  likewife  included  in  the  Bill  which  the 
Commiffioners  were  to  take  for  the  impartial  Admiuiftration  of  Juftice. 
And  for  the  Profccution  of  this  new  tranfmitted  Act,  feveral  Perfons 
were  lent  over  to  attend,  anil  inform  his  Majcfty  and  the  Council  upon 
any  Difficulties  or  Scruples  that  might  arife  upon  the  feveral  Claims  and 
Pretences  which  were  made. 

The  feeond  AS  took  as  much  Time  as  the  former;  all  that  had  been 
faid  in  the  former  Debates  being  again  repeated,  and  almoft  with  the 
lame  Paffion  and  Impertinence  ; the  Irijb  making  large  Obfcrvations  upon 
the  Proceedings  of  the  late  Cotpmiffioners,  to  juftify  thofe  Fears  and 
Apptchenltons  they  had  formerly  urged.  And  there  is  too  much  Reafon 
to  believe,  that  their  greateft  Deftgn  now  was  rather  to  keep  uff  any 
Settlement,  than  that  they  hoped  to  procure  fuch  a one  as  they  delired  ; re- 
lying more  to  find  their  Account  from  a general  Difiatisfaftion,  and  the 
Dillraftion  and  Confufion  which  was  like  to  attend  it,  than  from  any 
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Determination  that  was  like  to  be  given  in  their  Favour : YVbich  yet  they 
did  not  defpair  of,  as  well  by  fomc  Promifes  their  Friends  at  Court  had 
made  to  them,  upon  great  Promiles  made  firft  by  them,  as  w<!l  as  for 
the  Prejudice  they  found  was  generally  conceived  againft  fonte  or  the  Sol- 
diers, and  many  of  the  Adventurers,  who  were  like  to  gait,  moft  upon 
the  Divifion.  And  though  the  Iri/h  were  in  general  Dread  and  De- 
teftation  for  the  Rcafons  aforelaid;  yet  there  were  many  particular  Men, 
both  of  the  Soldiers  and  Adventurers,  who,  in  refpeft  of  many  notori- 
ous and  opprobrious  Aftions  againft  the  Crown  throughout  their  whole 
Employment,  were  as  little  fatisfied  with  this  Revolution  as  any  Men 
could  be,  and  were  fo  univerlally  odious  both  in  England  and  Ireland , 
that  if  the  King’s  Juftice  could  have  been  obferved,  and  their  particular 
Cafes  fevered  from  the  reft,  without  Violation  of  the  Rule  which  fecured 
the  reft,  any  thing  that  could  have  been  done  to  their  Detriment  would  have 
been  grateful  enough.  However,  after  a very  tedious  Debate  his  Majefty 
being  affuted  by  thofe  who  were  thought  to  undetftand  Ireland  very  ex- 
actly, and,  upon  the  Surveys  which  had  been  taken  of  Inland  with  great 
Punctuality,  undertook  that  there  was  Land  enough  to  fatisfy  all  the 
Soldiers  and  Adventurers,  and  that  there  would  be  enough  left  for  the 
Accommodation  of  the  Irijb  m a liberal  Proportion;  and  having  given 
fome  Rules  likewife  and  Limitations  to  the  immoderate  Pretences  amt 
Demands  of  the  Soldiers  and  Adventurers  upon  the  Dublin  Ordinance, 
and  imperfeft  Admeafurcments  and  fomc  other  Irregularities  which  in  the 
Execution  of  the  former  Commiffion  they  had  indulged  to  themfelves, 
his  Majefty  likewife  difpatehed  the  fccohd  Bill. 

Whilft  this  feeond  Bill  was  under  Deliberation,  there  felt  out  fomc 
Accidents  which  produced  great  Altercations  with  reference  to  the  Affairs 
of  that  Kingdom  : The  Earl  of  Mcnlretb , who  was  one  of  the  Jufticcs,  was 
lately  dead  ; and  it  had  been  very  apparent,  (hat  whilft  he  was  alive, 
the  Difference  between  the  three  Juftices,  and  their  different  Humours 
and  Affcftions,  had  little  advanced  the  fettling  the  Government ; fo  that 
they  who  took  the  moft  impartial  Survey  of  all  that  was  done,  did  con- 
clude that  nothing  could  be  fo  reafonably  done  towards  a Ociclcmcnt,  as 
the  deputing  one  fingle  Pctfon  to  cxcrcife  that  Government  : And  the 
Duke  of  Albemarle  bimfelf,  who  had  a very  confiderable  Eftate  in  that 
Kingdom,  which  made  him  long  for  a Settlement,  and  who  had  both 
before  the  King's  Return,  and  ever  iihee,  paffionatcly  infilled  that  the 
Duke  of  Ormond  lhould  nor  be  employed  there ; who  likewife  had  as 
great  an  Avetfion  front  the  Thought  of  it ; I fay,  the  General  now  hail 
fo  totally  changed  his  Mind,  that  he  told  the  King,  that  there  Was  no 
Way  to  explicate  the  Kingdom  out  of  thofe  Intricacies  in  which  it  was 
involved,  but  by  fending  over  a Lord  Lieutenant  thither : That  he  thought 
it  not  fit  for  lus  Majcltv's  Service,  that  himfelf,  who  had  the  Commif- 
fion of  Lotd  Lieutenant,  lhould  be  abfent  from  his  Majefty ’s  Perfon  ; 
and  therefore  that  he  was  very  ready  and  deftrous  to  give  up  his  Com- 
miffion; and  that  in  his  Judgment  Nobody  would  be  able  to  fettle  and 
compote  the  feveral  Fa&ions  in  that  Kingdom  but  the  Duke  of  Or - 
msnd,  which  he  thought  would  be  very  grateful  to  all  Sorts  of  People; 
and  therefore  his  pofitive  Advice  was,  that  his  Majefty  would  as  foon  as 
was  poffiblc  grant  his  Commiffion  of  Lieutenancy  to  him,  and  fend  him 
over  into  Ireland ; and  both  the  King  and  the  General  had  fpoken  with 
the  Duke  of  Ormond , and  prevailed  with  him  to  accept  the  Charge,  be- 
fore ever  I heard  of  it ; all  of  them  believing  that  the  Uncertainty  of  his 
being  able  to  do  the  King  Service,  in  fo  general  a Difunion  and  Jealoufjr 
of  Perfons,  and  Contradiction  of  Imerefts,  and  the  great  Affection  and 
Friendihlp  I had  for  the  Duke  of  Ormond , would  make  me  diffiiade  him 
front  expofing  himfelf  to  fo  hazardous  an  Undertaking;  which  was  very 
true  : But  his  Majcfty  believing  that  it  was  very  neccftary  for  his  Service, 
and  the  Duke  having  always  refigned  himfelf  to  his  Majefty’s  Difpofal, 
he  chearfully  undertook  the  Employment ; and  his  Majefty  named  and 
appointed  Sir  Richard  Rains  ford,  Serjeant  at  Law,  (fin  re  made  one  of 
the  Barons  of  his  Majefty’s  Exchequer  at  IVeJtminJler)  Sir  Edward  Smith, 
one  of  the  Benchers  of  the  Middle-Temple , (afterwards  made  Chief 
Juftice  of  his  Majefty’s  Court  of  Common-Pleas  in  Ireland)  Henry  Co- 
ventry, one  of  his  Majefty’s  Bed-Chamber, Sir  IVtnJlan  Churchill,  Colonel 
Edward  Cooke , Sir  Edward  Deering , and  sir  Tho.  Beverly , all  Perfons  of 
very  good  Parts  and  very  clear  Reputations,  to  be  his  Commiffioners  for 
the  Execution  of  the  Bill  of  Settlement  of  Inland:  And  with  tbefe,  and 
all  other  Perfons  who  attended  thar  Intereft,  the  Duke  of  Ormond  en- 
tered upon  his  Journey  for  that  Kingdom  about  'July  or  Augujl,  in  the 
Year  One  Thoufand  fix  hundred  fixty-four,  full  four  Years  after  the 
King’s  happy  Return  into  England.  And  when  Mr.  Coventry  Ihortly  after 
procured  his  Majefty’s  Leave  to  return  to  his  Attendance  upon  his  Perfon, 
Sir  Alien  Broderick  was  appointed  toferve  in  his  Place  as  a Commiffioner. 

It  was  fome  Months  before  the  Commiffioners,  after  their  Arrival  in 
Ireland , could  fetrlc  thofe  Orders  and  Rules  for  their  proceeding,  which 
were  neccftary  before  they  appointed  the  People  to  attend  : and  "it  was  as 
neceflary  that  they  lhould,  in  the  Order  of  their  Proceedings,  firft  proceed 
upon  the  Iri/h ; both  bccaufe  there  lhould  be  no  Settlement  of  Soldiers 
or  Adventurers  in  Pofleffion  of  any  Lands,  before  the  Title  of  the  Irijb 
was  determined  ; and  becaufe  there  W3S  a Claufe  in  the  laft  Aft  of  Parlia- 
ment, that  all  the  Irijh  lhould  put  in  their  Claims  by  fuch  a Day,  and 
be  determined  before  fuch  a Time  ; which  Time  might  be  prolonged  for 
once  by  the  Lord  Lieutenant  and  Council.  So  that  the  Delay  for  fo 
many  Months  before  the  Commiffioners  far,  gave  great  Argument  of  Com- 
plaint to  the  Irijb,  tho’  it  could  not  poffibly  be  avoided^  in  regard  that 
the  Commiffioners  themfelves  had  not  been  nominated  by  the  King 
above  twenty  Days  before  they  began  their  Journey  for  Inland:  fo  that 
they  could  never  lo  much  as  read  over  the  Afts  of  Parliament  together 
before  they  came  to  Dublin  ; and  then  they  found  fo  many  difficult  Claufes 
in  both  Afts  of  Parliament,  and  fo  contrary  to^ach  other,  that  it  was 
no  eafy  Matter  to  determine  how  to  govern  themfelves  in  Point  of  Right, 
and  to  reduce  themfelves  to  any  Method  in  their  Proceedings  : But  after 
thqy  had  adjufted  all  things  as  well  as  they  could,  they  publtlhed  their 
Orders  in  what  Method  they  meant  to  proceed,  and  appointed  the  Irijb  to 
put  in  their  Claims  by  fuch  a Time,  and  to  attend  the  Profecution  of 

them 
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them  accordingly.  And  they  had  no  fooner  entered  upon  their  Work, 
but  the  Englijb  thought  they  had  begun  it  foon  enough  i for  they  .heard 
every  Day  many  of  the  Irijh,  who  had  been  known  to  be  the  moft  for- 
ward in  the  firu  Beginning  of  the  Rebellion,  and  the  moft  malicious  in 
carrying  it  on,  declared  innocent ; and  Deeds  of  Settlement  and  Entails, 
which  had  been  never  heard  of  before,  and  which  would  have  been  pro- 
duced (as  they  reafonably  believed)  before  the  former  Commiflioners}  if 
they  had  had  them  to  produce,  now  declared  good  and  valid}  by  which 
the  IriJ),  were  immediately-  put  into  Pofleflion  of  a very  great  Quantity  of 
Land  taken  ftom  the  Englijb  : So  that  in  a ftiorc  Time  the  Commiflioners 
bad  rendered  themfelves  as  generally  odious  as  the  hijb , and  were  looked 
upon  as  Perfons  corrupted  for  that  Imereti,  which  had  every  Day  Succcfs 
aimoft  in  whatlocver  they  pretended  ; and  their  Determinations  happened 
to  have  the  more  of  Prejudice  upon  them,  bccaufe  the  Commiflioners  were 
always  divided  in  their  Judgments  ; and  it  is  no  Wonder  that  they  who 
feemed  molt  to  adhere  to  the  Englijb  liitcreft  were  moft  efteemed  by  them. 
The  Parliament  in  Inland  was  then  fitting,  and  the  Houfe  of  Commons 
(confiftmg  of  very  many  Members  who  were  either  Soldiers  or  Adventu- 
rers, or  had  the  like  lniereft)  was  very  much  oftendctl  at  the  Proceedings 
of  the  Commiflioneis,  made  many  Votes  againft  them,  and  threatened 
them  with  their  Authority  and  JurifdiSion  : but  the  Commiflioners,  who 
well  knew  their  own  Power,  and  that  there  was  no  Appeal  againft  their 
Judgments,  proceeded  ftill  in  their  own  Method,  and  continued  to  re- 
ceive the  Claims  of  the  Irijh  beyond  the  Time  that  the  Adi  of  Parliament 
or  the  Adi  of  State  limited  to  them,  as  was  generally  underftood  j and  du- 
ring their  Jail  eight  or  ten  Days  Sittings  upon  thofe  Claims,  they  pafied 
more  Judgments  and  Determinations  than  in  near  a Year  before,  indeed 
with  wonderful  Expedition-,  when  the  Englijh , who  were  diipoffelTcd  by 
thofe  Judgments,  had  not  their  Witncfles  ready,  prefuming  that  in  Point 
of  Time  thofe  Caufcs  could  not  have  been  heard.  By  thefe  Sentences 
and  Decrees,  many  hundred  thoufand  of  Acres  were  adjudged  to  the  Irijh , 
which  had  been  looked  upon  as  unquellionably  forfeited.  This  raifcd  fo 
great  a Clamour,  that  the  Englijb  refuted  to  yield  Pofleflion  upon  the  De- 
crees of  the  Commiflioners ; who,  by  an  Omiflion  in  the  Acl  of  Parlia- 
ment, were  not  qualified  with  Power  enough  to  provide  for  the  Execu- 
tion of  their  own  Sentences : The  Courts  of  Law  eflablilhcd  in  that 
Kingdom  would  not,  nor  indeed  could,  give  any  Afliftancc  to  the  Ccm- 
mifSoncrs  ; and  the  Lord  Lieutenant  and  Council,  who  had,  in  the  Be- 
ginning, by  their  Authority,  put  many  of  thofe  into  Pofleflion  of  thofe 
Lands  which  the  Commiflioners  had  decreed  to  them,  were  now  more 
tender  and  referved  in  that  Multitude  of  Decrees  which  had  lately  pafl'ed  : 
fo  that  the  Irijh  were  ufing  their  utmoft  Endeavours  by  Force  to  recover 
the  Pofleflion  of  thofe  Lands  which  the  Commiflioners  had  decreed  to 
them,  whilft  the  Englijb  were  likewife  refolved  by  Force  to  defend  what 
they  had  been  fo  long  poflefled  of,  notwithftanding  the  Commiflioners 
Determination;  and  the  Commiflioners  themfelves  were  fo  far  troubled 
and  diflatisfied  with  thefc  Proceedings,  and  with  fomc  intricate  Claufts 
in  the  Ail  of  Parliament  concerning  the  future  Profccution  of  that  Affair, 
that  though  they  had  not  yet  made  any  Entrance  upon  the  Decifion  of  the 
Claims  of  the  Englijb,  or  of  the  Irijh  Proteftams,  they  declared  that  they 
would  proceed  no  larclier  upon  the  Execution  of  their  CommifEon,  until 
they  could  receive  his  Majcfly’s  Pieafurc  ; and  for  the  better  doing  there- 
of, they  defired  his  Majclly’s  Leave  that  they  might  attend  his  Royal  Pcr- 
fon ; and  there  being  at  the  fame  Time  fcvcral  Complaints  made  againft 
them  to  his  Majcfty,  and  Appeals  made  to  him  from  their  Decrees,  his 
Majcfly  gave  the  Commiflioneis  Leave  to  return  ; and  at  the  fame  Time 
all  the  other  Intercfts  fent  their  Deputies  to  folicit  their  Right:  In  the 
Profccution  whacuf,  after  much  Time  fpent,  the  King  likewife  thought 
fit  to  receive  the  Advice  and  Affiftance  of  his  Lieutenant ; and  fo  the 
Duke  of  O'niMid  likewife  attended  his  Majefly,  and  the  Settlement  of  Ire- 
land Was  the  third  Time  brought  before  his  Majcfty  and  his  Council ; 
there  being  then  likewife  rranfmittcd  a third  Bill,  as  additional  and  fup- 
plcmental  to  the  other  two,  and  to  reverfe  many  of  the  Decrees  made  by 
iheCommifliiinrrSjthcy bearing  the  Reproach  of  all  that  had  been  done, or 
had  fucccededamifs,andof  all  Perfons  who  were  grieved  ofany  Kind  foever. 

The  King  was  very  tender  of  the  Reputation  of  his  Commiflioners, 
who  had  been  always  c’ftecmed  Men  of  great  Probity,  and  unqucftionable 
Reputation  ; and  though  he  could  not  refufe  to  receive  Complaints,  yet 
he  gave  thofe  who  complained  no  farther  Countenance,  than  to  give  the 
others  Opportunity  to  vindicate  themfclves;  nor  did  there  appear  the 
leafb  Evidence  to  queftion  the  Sincerity  of  their  Proceedings,  or  to  make  | 
them  liable  to  any  reafonable  Sufpicion  of  Corruption ; and  the  Com-  . 
plaints  were  ftill  profccuted  by  thofe  who  had  That  taken  from  them 
which  they  defired  to  have  kept  for  themfclves.  The  Truth  is,  there  is 
Reafon  enough  to  believe,  that  upon  the  fir  ft  Arrival  of  the  Commiflion- 
ers  in  Ireland , and  fome  Convcrfation  they  had,  and  the  Obfervation  they 
made  of  the  great  Bitterncfs  and  Animofity  from  the  EngHJb,  both  Soldiers 
and  Adventurers,  towards  the  whole  Irijh  Nation,  of  what  Kind  foever; 
the  fcandalous  Proceeding  of  the  late  Commiflioners  upon  the  firft  Acl, 
where  they  had  not  been  guided  by  any  Rules  of  Juftice,  but  rejecting  all 
Evidence  which  might  operate  to  the  taking  any  thing  from  them  which 
they  refolved  to  kesp,  the  Judges  themfclves  being  both  Parties  and  Wit-  ; 
nefies  in  all  the  Caufcs  brought  before  them  ; together  with  the  very  ill 
Reputation  very  many  of  the  Soldiers  and  Adventurers  had,  for  extraor- 
dinary Malice  to  the  Crown,  and  to  the  Roval  Family;  and  the  notable 
Barbarity  they  had  cxercifed  towards  the  Irijh , who,  without  Doubt, 
for  many  Years  had  undergone  the  moft  cruel  Oppreflions  of  all  Kinds 
that  can’ be  imag;ned,  many  tboulands  of  them  having  been  forced,  with- 
out being  covered  under  any  Houfe,  to  perifti  in  the  open  Fields  for 
Hunger;  the  infamous  Purchafes  which  had  been  made  by  many  Per- 
sons, who  had  compelled  the  Irijh  to  fell  their  Remainders  and  lawful 
Pretences,  for  very  inconfidcrable  Sums  of  Money:  I fay  thefe,  and 
rraiiv  other  Particulars  of  this  Kind,  together  with  fomc  Attempts  that 
had  been  made  upon  their  firft  Arrival,  to  corrupt  them,  againft  all  Pre- 
tences which  fliouid  be  made  by  the  Irijh,  might  probably  difpofc  the 
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Commiflioners  themfelves  to  fuch  a Prejudice  againft  many  of  the  Cnglijh, 
and  to  fuch  a Companion  towards  the  Injh,  that  they  might  be  too  much 
inclined  to  favour  their  Pretences  and  Claims;  and  to  believe  that  the 
Peace  of  the  Kingdom  and  his  Majefly's  Government  might  be  bettor 
provided  for,  by  their  being  fettled  in  the  Lands  of  which  they  had  been 
formerly  poflefled,  than  by  fupporting  the  ill-gotten  Titles  of  thofe  who 
had  manilefted  all  imaginable  Infidelity  and  Malice  againft  his  Majefly, 
whilft  they  had  any  Power  to  oppofe  him  ; and  had  not  given  any  Tefti- 
mony  of  their  Converfion,  or  of  their  Resolution  to  yield  him  for  the  fu- 
ture a perfect  and  entire  Obedience,  when  they  could  oppofe  him  no  long- 
er ; as  if  they  defired  only  to  retain  thofe  Lands  they  had  gotten  by  Re- 
bellion, together  with  the  Principles  upun  which  they  had  received  them, 
until  they  fliouid  have  an  Opportunity  to  juftify  both  by  tome  new  Power 
or  Concurrence  amongft  themfclves.  Whcncefoevcr  it  proceeded,  it  was 
plain  enough  the  lnjb  had  received  more  Favour  than  was  cxpe&rd  or 
imagined  ; and  in  the  very  Entrance  into  the  Work,  to  avoid  the  Parti- 
ality which  was  too  apparent  in  the  EngHJb  towards  each  other,  and  their 
Animofity  againft  the  Irijh  as  evident,  very  ftriitl  Rules  had  been  fet  down 
by  the  Commiflioners,  what  Kind  of  Evidence  they  would  admit  to  be 
good,  and  receive  accordingly  ; and  it  was  provided,  that  the  Evidence 
of  no  Soldier,  or  Adventurer,  fliouid  be  received  in  any  Cafe,  to  which 
himfejf  was  never  fo  much  a Stranger;  as,  if  his  own  Lot  had  fallen  in 
Munfter,  and  that  he  had  do  Pretence  to  any  thing  out  of  that  Province, 
his  Evidence  fliouid  not  be  received  as  to  any  thing  that  he  had  feen  done 
in  Ltmpjler,  or  Csnought,  or  U//lerf  wherein  he  w-s  not  at  all  concerned  ; 
which  was  thought  to  be  a very  unjuft  Rule,  after  fo  many  Years  ex- 
pired, and  fo  many  Perfons  dead,  who  had  likewife  been  prefent  at  thofe 
Actions  : And  by  this  Means  many  Perfons  were  declared  not  to  have 
been  in  Rebellion,  when  there  was  full  Evidence  that  they  had  been  pre- 
fent in  fuch  and  fuch  a Battle,  and  in  fuch  and  fuch  a Siege,  if  the  Wit- 
nefles  might  have  been  received,  who  were  then  prefent  at  thofe  Actions, 
and  ready  to  give  Tcftimony  of  it,  and  of  fuch  Circumllanccs  as  couid 
not  be  feigned,  if  their  Evidence  might  have  been  received.  That  which 
raifcd  the  greateft  Umbrage  againft  the  Commiflioners  was,  that  a great 
Number  of  the  moft  infamous  Perfons  of  the  bljh  Nation,  who  were  look- 
ed upon  by  thofe  of  their  own  Country  with  the  greateft  Dcccflation,  as 
Men  who  had  been  the  moft  violent  Foinentcrs  and  Prqfecuiors  of  the 
Rebellion,  and  the  greateft  Oppofers  of  all  moderate  Counfcls,  and  of  all 
Expedients  which  might  have  contributed  towards  a Peace  in  the  late 
King’s  Time,  whereby  the  Nation  might  have  been  redeemed,  and  who 
had  not  had  the  Confidence  fo  much  as  to  offer  any  Claim  before  the  late 
Commiflioners,  ware  now  adjudged  and  declared  Innocents,  and  fo  refto- 
red  to  their  Eftates  ; and  that  many  others,  who  had  in  Truth  never  been 
in  Rebellion,  but  notorioufly  ferved  the  King  againft  che  Rebels,  both  in 
England  and  in  Ireland,  and  had  never  been  put  out  of  the  Pofleflion  of 
their  Eftates,  were  now  upon  fome  flight  Evidence,  by  the  Interception 
of  Letters,  or  Confcflion  of  Meflcngers  that  they  had  feme  Correspon- 
dence with  the  Rebels,  though  it  was  evident,  that  even  that  Correfpon- 
dencc  was  perfunctory,  and  only  to  fecure  them  that  they  might  purfuc 
his  Majefty’s  Service,  were  condemned,  and  had  their  Eftates  taken  away 
from  them.  Many  who  had  formerly  made  their  Claims,  without  infill- 
ing upon  any  Deeds  of  Settlement,  or  other  Conveyances  in  Law,  now 
produced  formal  Settlements,  in  confidcration  of  Marriage,  or  orher  like 
good  Confiderations  in  Law,  made  before  the  Beginning  of  the  Rebellion; 
which  being  now  proved  by  Wicncfll-s  enough,  Decrees  were  every  Day 
obtained  for  the  Reftitution  of  great  Quantities  of  Land  upon  thofe  Deeds 
and  Conveyances  : though  tile  Forgeries  of  thofe  Deeds,  and  Perjuries  of 
the  Witncfles,  were  very  notorious,  and  fomc  Inltances  were  given  of  the 
Manifellation  and  diredt  Proof  made  of  the  Forgery  of  Deeds,  upon  which 
Decrees  had  been  made,  to  the  Satisfaction  of  the  Commiflioners  them- 
felvcs,  within  a very  flrort  Time  after  the  pronouncing  fuch  Decrees, 
and  yet  no  Reparation  was  given,  but  the  faid  Decrees  proceeded,  and 
were  executed  with  all  Rigour.  The  Commiflioners  anfwered.  That 
they  had  made  no  Decrees  but  according  to  their  Confcicnces,  and  fuch 
as  they  were  obliged  to  make  by  the  Courfe  and  Rules  of  Juftice;  that 
they  did  not  doubt,  bur  in  truth  did  believe,  that  there  had  been  evil 
Practices  ufed,  both  in  forging  of  Deeds  and  corrupting  of  Witncffes, 
and  that  the  fame  was  equally  practifed  by  the  Englijh  as  well  as  the  Irijh ; 
and  therefore  that  they  had  been  obliged  to  make  that  Order  which  had 
been  fo  much  excepted  againft,  not  to  admit  the  Tcftimony  of  any  Eng- 
lijh Adventurer  or  Soldier  in  the  Cafe  of  another  Adventurer  or  Soldier: 
for  that  it  was  very  notorious  they  looked  upon  the  Whole  as  one  joint 
Imereft,  and  fo  gratified  each  other  in  their  Teftimonies;  and  of  this 
they  gave  many  fad  Inftances,  by  which  it  was  too  evident,  that  the 
Perjuries  were  mutual,  and  too  much  entertained  by  the  one  and  the 
other  Side : That  they  had  ufed  the  beft  Providence  and  Vigilance  they 
could,  by  the  careful  Examination  of  the  Witncffes,  which  were  produced 
ap3«,  and  never  in  the  Prefence  of  each  other,  and  by  alking  them 
all  fuch  material  Qucflions  as  occurred  to  their  Underftandings,  and 
which  they  could  not  expccl  to  be  afkcd,  to  difeover  the  Truth,' and  to 
prevent  and  manifeft  all  Peijury  : That  they  had  likewife  ufed.  their  uc- 
mofl  Diligence  and  Care  to  prevent  their  being  impofed  upon  with  falfe 
and  forged  Deeds  and  Conveyances,  by  taking  a precife  and  Ariel  View 
themfelves  of  all  Deeds  produced  ;and  interrogated  the  Witncfles  with  all 
the  Cunning  they  could,  upon  the  Matter  and  Confidcration  upon  which 
fuch  Deeds  had  been  entered  into,  and  upon  the  Manner  and  Circumlran- 
ces  in  the  Execution  thereof;  which  was  all  the  Providence  they  could 
me  ; and  tho'  they  met  with  many  Reafons  oftentimes  to  doubt  the  Integri- 
ty of  the  Proceedings,  and  in  their  own  private  Confcicnces  to  ap- 
prehend there  might  be  great  Corruption,  yet  that  they  were  obliged 
judicially  to  determine  according  to  the  Tcftimony  of  thofe  Witnetfcs, 
and  the  Evidence  of  thofe  Deeds  in  Law,  againft  which  no  Proofs 
were  made : That  they  had  conftanrly  heard  all  ihat  the  adverfe  Party 
thought  fit  to  object,  both  againft  the  Credit  of  any  Witncfles,  and  the 
Truth  of  any  Conveyances  which  were  produced  ; upon  which  they  had 

‘ rcje&ed 


Prin  ted  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


Rejected  many  Witness,  and  difaliowed  fome  Conveyances  : blit  when 
the  Objections  were  only  founded  upon  Prefumptions  and  Probabilities, 
as  molt  ufually  they  were,  they  could  not  weigh  down  the  full  and  cate- 
gorical Evidence  that  was  given  1 That  if  they  had  yielded  to  the  Im- 
portunities of  the  Pcrfoiis  concerned,  who  oftentimes  prefied  to  have  fur- 
ther Time  given  them  1 6 prove  fuch  a Perjury,  or  to  difprove  fuch  a 
Conveyance,  it  mult  have  made  their  Work  endlcfs,  and  (topped  all  Man- 
ner of  Proceedings,  for  which  it  appeared  that  they  were  ftreightened  too 
much  in  Time,  anti  that  in  truth  would  have  but  opehed  the  Doors  wider 
for  Perjury  and  other  Corruptions  ; finee  it  was  very  plain  to  them,  that 
either  bide  could  bring  as  many  Witnefles  as  they  pleafed,  to  prove  what 
they  pleafed,  and  that  they  Would  bring  as  many  as  they  believed  rieteffary 
for  the  Work  in  hand : And  therefore  that  the  Commiflioners  having 
before  preferibed  a Method  and  Rules  to  thcmfelvcs  for  their  Proceeding, 
and  that  no  Man  could  have  a Caufein  which  he  was  concerned  brought 
to  hearing  without  his  knowing  when  it  was  to  be  fo  heard,  and  fo  it  was 
to  be  prefumed  that  he  was  well  provided  to  fupport  his  own  Title;  and 
therefore  that  they  had  thought  fit,  upon  mature  Deliberation  amongft 
themfclves,  to  adhere  to  the  Order  they  had  preferibed  to  themfelves  and 
others,  and  to  conclude  that  they  could  not  be  able  to  prove  that  at  ano- 
ther Day,  which  they  were  not  to  prove  then  : For  the  Difcoverv  of  any 
Forgery  after  the  Decrees  had  been  parted , and  upon  which  they  had 
given  no  Reparation,  they  confefled  fome  few  fuch  Difcoverics  had  been 
made  to  them,  by  which  the  Forgery  appeared  very  clearly  ; but  as  they 
had  not  Power  by  the  Aft  of  Parliament  ro  punifh  either  Forgery  or  Per- 
jury, but  muft  leave  the  Examination  and  Punilhmenr  thereof  to  the  Law, 
ana  to  the  Judges  of  the  Law;  fo  that  they  had  only  Authority  to  make 
Decrees  upon  fuch  Grounds  as  fatisfied  them  in  their  Confciences,  but 
had  not  any  Authority  toreverfc  thofe  Decrees  after  they  were  once  made 
and  publilhcd,  upon  any  Evidence  whatfoever.  They  concluded  with 
their  humble  Defire  to  the  King,  that  the  ftrifteft  Examination  might  be 
made  of  their  Corruptions,  in  which  they  were  fure  to  be  found  very  in- 
nocent, againrt  all  the  Malice  that  was  difeovered  againft  them  : That  they 
had  proceeded  in  all  Things  according  to  the  Integrity  of  their  own  Hearts, 
and  the  Deft  of  their  Undemandings ; and  if  they  had,  through  the  Defect 
of  that,  cried  in  any  Part  of  their  Determinations,  they  hoped  their  Want 
of  Wifdom  fliould  not  be  imputed  to  them  as  a Crime. 

Many  who  had  a very  good  Opinion  of  the  Perfons  and  Abilities  of 
the  Commiflioners,  were  not  yet  fatisfied  with  their  Defence ; nor  did 
they  believe  that  they  were  foftriftly  bound  to  judge  upon  the  Dcpofition 
of  fufpefted  Witnefles  : But  that  they  were  therefore  trufted  with  an  ar- 
bitrary Power,  bccaufc  it  was  forefeen  that  Juries  would  not  have  been 
intire ; fo  that  they  were,  upon  weighing  all  Circumftanccs,  to  declare 
what  in  their  Confciences  they  believed  to  be  true  and  juft  : That  if  they 
had  bound  themfelves  up  by  too  ftrift  and  unrcafonablc  Rules,  that  they 
(hould  rather  have  in  Time  reformed  thofe  Rules,  than  thought  to  fup- 
port what  was  done  amifs,  by  the  Obfervation  of  what  they  had  preferibed 
to  themfelves;  and  it  was  believed  that  the  intire  Exclufion  of  the  Englijh 
from  the  proving  of  what  could  not  in  Nature  be  otherwife  proved,  was 
not  juft  orreafonable : That  their  Want  of  Power  to  reverfe  or  alter  their  ! 
own  Decrees,  upon  any  emergent  Reafons  which  could  afterwards  occur, 
was  a juft  Ground  for  their  ferious  Deliberation  in  and  before  they  parted 
any  fuch  Decrees  ; and  their  Excufe  for  not  granting  longer  Time,  when 
it  was  prefied  for,  upon  Reafons  which  were  veiy  vifiblc,  was  not  to  be 
juftified,  it  not  being  poffiblc  for  any  Man  to  defend  himfelf  againft  the 
Claims  of  the  Irijh,  without  knowing  what  Deeds  or  Witnefles  they  would 
produce  for  making  good  their  Suggcftions;  and  therefore  it  was  as  im- 
portable for  them  to  have  all  their  Evidence  upon  the  Place  : Bcfides  that, 
it  was  very  evident,  that  in  their  laft  ten  Days  of  their  Sitring  (which 
were  likewife  thought  to  be  when  their  Power  as  10  thofe  Particulars  was 
determined,  and  in  which  they  had  made  more  Decrees  than  in  all  the 
Time  before)  they  had  made  fo  many  in  a Day  (contrary  to  their  former 
Rule  and  Method),  that  Men  were  plainly  furprifed,  and  could  not  pro- 
duce thofe  Proofs  which  in  a very  (hort  Time  they  might  have  been  fup- 
plicd  with  ; and  the  refufing  to  allow  them  that  Time,  was  upon  the 
Matter  to  determine  their  Intcreft,  and  take  away  their  Eftates;  without 
being  once  heard,  and  upon  the  bare  Allegations  of  their  Adverfaries ; 
and  in  thofe  latter  Decrees  many  Inftances  were  given  of  that  Nature, 
wherein  the  Evidence  appeared  to  be  very  full,  if  Time  had  been  given 
to  produce  it. 

There  was  one  very  notable  Cafe  decreed  by  the  Commiflioners  ex- 
tremely complained  of,  and  cried  out  upon  by  all  Parties,  as  well  Irijh 
as  Englijh ; and  for  which  the  Commiflioners  themfelves  made  no  other 
Excufe  or  Defence  but  the  Receipt  of  a Letter  from  the  King ; which 
was  not  thought  a good  Excufe  for  fwom  Judges,  as  the  Commiflioners 
were  : It  was  the  Cafe  of  the  Marquis  of  Antrim ; which  Cafe  having 
been  fo  much  upon  the  Stage,  and  fo  much  enlarged  upon,  to  the  Re- 
proach of  the  King,  and  even  to  the  traducing  of  the  Memory  of  his 
blefied  Father;  and  fome  Men,  who  moll  contributed  to  what  was  un- 
warily done  in  that  Affair,  having  done  all  they  could  to  wound  my  Re- 
putation, and  to  get  it  to  be  believed,  that  1 mifled  his  Majefty,  by  my 
Advice,  to  oblige  that  Marouis ; I think  it  a Debt  due  to  Truth,"  and 
to  the  Honour  of  both  their  Majcftics,  as  well  as  for  my  own  Vindica- 
tion, to  fet  down  a very  particular  Narration  of  that  whole  Affair ; by 
which  it  will  appear  how  far  the  King  was  from  fo  much  as  wilhing  that 
any  Thing  fhould  be  done  for  the  Benefit  of  the  Marquis,  which  (hould 
be  contrary  to  the  Rules  of  Jufticc.  Whilft  his  Majefty  was  in  foreign 
Pans,  he  received  frequent  Advertifements  from  England  and  from  Inland , 
that  the  Marquis  of  Antrim  behaved  himfelf  very  undutifully  to  him ; 
that  he  had  made  himfelf  very  grateful  to  the  Rebels,  by  calumniating 
the  late  King ; and  that  he  had  given  it  under  his  Hand  to  lreton,  or 
fome  other  principal  Pcrfon  employed  under  Cromzv-ll,  that  his  late  Ma- 
jefty had  fent  him  into  Ireland  to  join  with  the  Rebels,  and  that  he  was 
not  offended  with  the  Irijh  for  entering  into  that  Rebellion.  Which  was 
a Calumny  fo  falfe  and  fo  odious,  and  rcfkftcd  fo  much  upon  the  Honour 


of  his  Majefty,  that  the  King  was  long  refolved,  as  foon  as  God  fhould 
put  it  into  his  Power;  to  caule  the  drifted  Examination  to  be  taken  con- 
cerning it : The  Report  having  gained  much  Credit  with  his  Majefty, 
by  the  Notoriety  that  the  Marquis  had  procured  great  Recommendations 
from  thofe  who  governed  in  Inland  to  thofe  who  governed  in  England ; 
and  that  upon  the  Prefumption  of  that  he  had  come  into  England,  and  as 
far  as  St.  Albans  towards  London ; from  whence  he  was  forced  fuddenly  to 
return  into  Inland  by  the  Aftivity  of  his  many  Creditors,  who,  upon  the 
News  of  his  coming,  had  provided  for  his  Reception,  and  would  unavoid- 
ably have  call  him  into  Prifon  ; and  no  Recommendation  could  have  in- 
clined thofe  who  were  in  Authority  to  do  any  thing  extraordinary  for  the 
Froteftion  of  a Pcrfon,  who  from  the  Beginning  of  the  Irijb  Rebellion 
lay  under  fo  ill  a Character  with  them,  an<l  had  1b  ill  a Name  throughout 
the  Kingdom. 

The  King  bad  been  very  few  Days  in  London,  after  his  Arrival  from, 
the  Parts  beyond  the  Seas,  when  he  was  informed  that  the  Marquis  of 
Antrim  was  upon  his  Way  from  Ireland  towards  the  Court ; and  the  Com- 
miflioners  from  Inland,  Who  have  been  mentioned  before,  were  the  firft 
(if  1 remember  Well)  who  gave  his  Majefty  that  Information  ; and  at  the 
famc-Time  told  him  all  that  his  Majefty  had  heard  before  concerning  tfie 
Marquis,  and  of  the  bold  Calumnies  with  which  he  had  traduced  his 
Royal  Father,  with  many  other  Particulars ; all  which  they  affirmed 
would  be  proved  by  unqucftionablc  Evidence,  and  by  Letters  and  Certi- 
ficates under  his  own  Hand.  Upon  this  full  Information  (of  the  Truth 
whereof  his  Majefty  entertained  no  Doubt),  as  foori  as  the  Marquis  came 
to  Town,  he  was,  by  the  King’s  fpecial  Order,  committed  to  the  7atvrr; 


nor  could  any  Petition  from  Hir.i,  or  lmreaty  of  his  Friends  (of  which  he 
had  fome  very  powerful)  prevail  with  his  Majefty  to  admit  him  into  his 
Prefcncc;  but  by  the  firft  Opportunity  he  was  fent  Prifoncr  to  Dublin , 


where  he  was  committed  to  the  Caftlc,  his  Majefty  having  given  Direc- 
tion that  he  (hould  be  proceeded  againft  with  all  Striftilel's  according  to 
Law;  and  to  that  Purpofc  the  Lords  Jullices  were  required  to  give  a)t 
Orders  and  Directions  necefl'ary.  The  Marquis  ftill  profefltd  his  Inno- 
cence, and  ufcd  all  the  Means  lie  could  to  procure  that  he  might  be  fpec- 
dily  brought  to  his  Trial,  which  the  King  likewife  expefted  ; but  after 
a Year’s  Detention  in  Prifon,  and  nothing  brought  agumft  him,  he  was 
let  at  Liberty,  and  had  a Pafs  given  him  by  the  Council  there  to  come 
into  England.  He  then  applied  himfelf  to  his  Majefty,  demanding  no- 
thing of  Favour;  but  expefted  Jufttce,  and  that  after  fo  many  Years 
being  deprived  of  his  Eftatc,  he  might  at  laft  be  reftored  to  it,  if  nothing 
could  be  objefted  againft  him  wherein  he  had  diflerved  his  Majefty.  He 
was  a Gentleman  that  from  his  Youth  had  been  bred  up  in  the  Court  of 
England ; and  having  married  the  Dutehefs  of  Buckingham,  he  had  been 
very  well  received  by  both  their  Majeftics,  and  was  frequently  in  their 
Prefcncc;  he  had  fpent  a very  vaft  Ellate  in  the  Court,  without  ever  hav- 
ing received  the  lcaft  Benefit  or  Advantage  from  it ; he  had  retired  into 
Ireland,  and  lived  upon  his  own  Eftate  in  that  Country  fome  Years  before 
the  Rebellion  broke  out ; in  the  Beginning  whereof  he  underwent  fome 
Sufpicion,  having  had  fome  Correfpondence  with  them,  and  poffibly 
made  fome  Undertakings  to  them  ; but  he  went  fpcedily  to  Dublin,  and 
from  thence  tranfported  himfelf  to  Oxford  to  his  Majefty,  to  whom  he 

Bve  fo  good  an  Account  of  all  that  had  parted,  that  the  King  had  no 
oubt  of  his  Affeftion  to  his  Service,  though  he  had  little  Confidence 
in  his  Judgment  and  Underftanding,  which  were  never  very  remarkable : 
Bcfides  that,  it  was  well  known  that  he  had  a very  unrcafonablc  Envy 
towards  the  Marquis  of  Ormond,  and  would  fain  have  it  believed  that  his 
Intcreft  in  Ireland  was  fo  great,  that  he  could  eafily  reclaim  that  whole 
Nation  to  his  Majefty ’s  Obedience ; but  that  Vanity  and  Prefumption 
never  gained  the  lcaft  Credit  with  his  Majefty. 

Upon  the  Scots  entering  into  England  with  their  Army  upon  the  Obli- 
gation of  their  Covenant,  and  all  his  Majefty’s  Endeavours  to  prevent  ic 


draw  together  fuch  a Body  of  Men  as  might  give  his  Countrymen 
Caufe  to  call  for  their  own  Army  out  of  England  to  fecurc  themfelves  ; 
and  with  this  Overture,  or  upon  the  Debate  thereof,  that  the  Earl  of 
Antrim  (for  he  was  then  no  more)  might  be  likewife  fent  into  Ulfler^ 
where  his  Intcreft  lay,  from  whence  he  would  be  able  to  tranfport  a Body 
of  Men  into  the  Highland],  where  he  had  likewife  the  Clan  of  the  Mac- 
donald t,  who  acknowledged  him  to  be  their  Chief,  and  would  be  confe- 
quentlv  at  his  Devotion ; by  which  means  the  Marquis  of  Mir.tr of]  would 
be  enabled  the  more  powerfully  to  proceed  in  his  Undertaking.  The 
Earl  of  Antrim  entered  upon  his  Undertaking  with  great  Alacrity,  and 
undertook  to  the  King  to  perform  great  Matters  in  Scotland,  to  which 
his  own  Intereft  and  Animofity  enough  difpofed  him,  having  an  old  and 
fliarp  Controverfy  and  Contcftation  with  the  Earl  of  Argyll,  who  had 
difportefied  him  of  a large  Tetritory  there.  All  Things  being  adjufted 
for  this  Undertaking,  and  his  Majefty  being  well  pleafed  with  theLhcar- 
tulnels  of  the  Earl’s  Undertaking,  he  created  him  at  that  Time  a Mar- 


all  the  Afliftance  he  could  with  Convenience  for  the  carrying  on  that  Ex- 
pedition for  Scotland ; and  for  the  better  preventing  any  Inconvenience  that 
might  fall  out  by  the  Rafiinefs  and  Inadvertency  of  the  Marquis  towards 
the  Marquis  of  Ormond , his  Majefty  lent  Daniel  O'Neil,  one  of  his  Bed- 
chamber, into  Ireland  with  him,  who  had  great  Power  over  him,  and 
very  much  Credit  with  the  Marquis  of  Ormond,  and  was  a Man  of  that 
Addrcfs  and  Dexterity,  that  no  Man  could  fo  well  prevent  the  Inconve- 
niences and  Prejudice  which  his  natural  Indifcretion  and  Levity  might 
tempt  the  Marquis  to,  or  more  difpofeand  incline  the  Lord  Lieutenant  to 
take  little  Notice  of  thofe  Vanities  and  Indifcretion s ; and  the  Kin”  did 
likewife,  having  no  Dcfire  that  the  Marquis  (hould  ftay  long  in  Dublin , 
and  he  promt  ling  at  his  going  from  Oxford , that  he  would  in  Pcrfon 
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go  imo  SMlffi  whhliis  Force?,  give  him  Leave  to  hold  that  Corret^on-  J fending  him  to  he  tried  in  Inland  by  thefe  who  enough  W lifted  his  Dr* 
hence  with  the  hijh  Rebels  (who  had  the  Command  of  the  mod  Nsrthsru  ftruftiun;  and  that  they  had  not  been  "able  to  m«ke  the  Icail  Prbt:f  azunft 
Parts,  and  without  whofe  Connivance  at  kail  he  would  very  hardly  be  him,'impre«<i  his  Majvfty’s  good  Difpofmon  towards  him  : Yet  .Hu  re- 
able  to  make  his  Levies,  and  tranfpori  his  Men)  as  was  ncccllary  to  that  fufed  pofitively  to  write  a Letter  to  the  Commiffioners  on  Ins  il-halQ 
End  : Within  the  Limits  of  which  it  is  probable  enough  that  he  did  not  which  the  Marquis  molt  importunately  defired,  as  the  only  Thing  tint 
contain  himlelf,  and  might  fay  many  Things  which  he  had  not  the  kali  could  do  him  good  ; but  his  MtijcfiydircStd  a Letter  to  be  prepared  to  the 
Authority  to  warrant  him  in.  Lord -Lieutenant,  in  which  all  his  Allegations  and  SugeelHons  Ihould  be 

Upon  his  coming  to  Dublin,  the  Lord-Lieutenant  gave  him  all  the  fet  down,  and  the  Truth  thereof  examined  by  the  Lorif-Lieutcnar.t ; and 
Countenance  lie  could  wife,  and  shifted  him  in  all  the  W ays  he  could  to  thar  if  he  feould  be  found  to  have  committed  no  greater  Faults  againft  his 
profccutc  his  Dcfign  j but  the  Men  were  to  be  railed  in  or  near  the  Rebels  Majefty  than  thofe  avhich  he  confefFed,  that  then  the  Letter  feould  be  lent 
Quarters:  And  it  cannot  be  denied  but  that  the  Levies  he  made,  and  fent  to  the  Commiffioners,  that  they  might  fee  both  their  Majefties  Teftimo- 
cver  into  Seethnd,  under  the  Command  of  Kalins , was  the  Foundation  nies  in  fuch  Particulars  as  were  known  to  themfelves.  And  this  Letter 
of  all  thofe  wondciful  Aids  which  were  afterwards  performed  by  the  Mar-  was  very  warily  drawn;  and  being  approved  by  his  Majefty,  was  fent  ac- 
quis of  AIor.tr  of > ; they  were  Fifteen  Hundred  very  good  Men,  with  very  cordittglv  to  the  Lord -Lieutenant ; and  feortl  v after  was.  contrary  to  his 
good  Officers,  all  fo  hardy,  that  neither  the  ill  Fare,  nor  the  ill  Lodging  Majefty’s  Refolution,  and  contrary  to  my  Advice,  and  without  my  K now- 
in  the  Highlands  gave  them  any  Difcourag:ment,  and  gave  the  firit  Re- ■ ledge  and  Privity,  likewife  feat  to  the  Commiffioners  ; who  had  there- 
putation  to  the  Marquis  of  msntrtft  of  being  at  the  Head  of  an  Army,  upon  made  fuch  a Decree  as  i?  before  mentioned,  and  declared  that  they 
under  which  he  drew  together  fuch  of  the  Highlanders,  and  others  of  his  had  made  it  only  upon  that  Ground  : Which  gave  his  Majefty  feme 

Friends  who  were  willing  to  repair  to  him  ; but  upon  any  Military  Ac-  Trouble,  and  obliged  him  to  infert  a Claufc  in  the  next  Bill  concern  mg 

lion  and  Defeat  given  by  them  to  the  Enemy,  which  happened  as  often  that  Affair.  And  this  was  the  whole  Proceeding  that  related  to  the  Mar- 
as they  encountered  the  Sals,  they  went  always  home  wife  their  Booty  quisof  Antrim,  in  which  I had  no  Temptation  of  any  Kind  to  in  line 
to  their  llnufes,  and  the  irijh  only  Haul  together  with  their  General.  And  me  ; and  f do  yet  want  Underftanding  u>  comprehend  how  there  was  more 
from  this  Beginning  the  Marquis  of  Mintr-.fs  grew  to  that  Power,  that  Favour  feewed  towards  him  by  his  Majefty,  than  he  might  in  Ttush  wry 

after  many  Buttles  won  by  him  with  notable  Slaughters  of  the  Enemy,  in  reafenably  pretend  to,  what  Noife  foever  hath  bern  raifed,  and  what  GloU 

one  of  which  he  defeated  the  Marquis  of  Argyll,  with  his  Army  of  above  fes  foever  have  been  made  upon  that  whole  TranfadHcm. 
treble  the  Number  of  what  Msntrtft  had,  and  in  which  the  Marquis  of  When  his  Majefty  entered  upon  the  Debate  of  this  Third  Bill,  which 
Jrgyie  was  forced  to  make  his  Efcnpc,  by  putting  himfelf  almoft  linglc  was  tranfmitted  to  him  for  a Supplement  and  Addit  ion  to  the  former  Two, 
into  a Boat,  and  fo  putting  himfelf  oft"  into  the  Sea,  having  left,  befides  he  quickly  found  the  Settlement  propofed,  and  which  was  the  End  of  the 
others,  many  of  his  own  Name  and  Family  dead  upon  the  Ground  ; alter  Three  Bills,  was  now  grown  more  difficult  than  ever  ; All  the  Measures 
which  the  Marquis  of  Alantrofs  marched  viclorioufly  with  his  Army,  till  which  had  formerly  been  taken,  from  thegreat  Proportion  of  Land  which 
hematic  himfelf  Maftcr  of  iftktthroueh,  and  redeemed  out  of  the  Prilon  would  remain  to  be  difpofed  of,  were  no  more  to  be  relied  upon,  but  appeared 
there  the  Earl  of  Crawford,  Lord  Ogilhy , and  many  others  of  his  Friends,  to  have  been  a wrong  Foundation  from  the  Beginning  ; which  was  now 
who  had  been  taken  and  fent  thither,  with  the  Refolution  that  they  feould  made  more  defperutc,  by  the  vaft  Proportions  which  had  been  nffigned  to 
all  lofc  their  Heads  ; and  the  Marquis  of  Montrofs  himfelf  did  always  ac-  the  Irijh  by  the  Commiffioners  Decrees  ; and  fomewhat  had  intervened 
knowledge,  that  the  Rife  of  his  good  Sueccfs  was  due  and  to  be  imputed  by  feme  Acts  of  Bounty  from  his  Majefty,  which  had  not  been  carefully 
to  that  Body  of  Irijh,  which  had  in  the  Beginning  been  lent  over  by  the  enough  watched  and  reprefented  to  him.  The  King  had,  upon  puffing 
Marquis  of  Antrim  ; to  whom  the  King  had  acknowledged  the  Service  the  former  Bills,  and  upon  difceining  how  much  the  Irijh  were  like  to  fuf- 
bv  fevcral  Letters  all  in  Ins  own  Hand,  in  which  were  very  gracious  Ex-  fet,  refelvcd  to  retain  all  that  feould  by  Forfeiture,  or  ofeenvife,  come  to 
preffions  of  the  Swife  his  Majefty  had  of  his  great  Services,  and  his  Refe-  his  Majefty,  in  his  own  Power,  to  the  End,  that  when  the  Settlement 
lution  to  reward  him.  It  is  true,  the  Marquis  of  Antrim  himfelf  had  not  feould  be  made,  he  might  bcable  to  gratify  thofe  of  the  Irijh  Nation,  who 
gone  over  with  his  Men,  as  lie  promifed  to  do,  but  ftayed  behind  in  hr-  had  had  any  thing  of  Merit  towards  him,  or  been  Icaft  faulty  ; but  lie  had 

land  under  Pretence  of  raifmg  a greater  Body  of  Men,  with  which  he  unawares  fwervod  from  that  Rule,  and  had  made  feveral  Grunts,  out  of 

would  venture  his  own  Pcrfen  ; but  either  out  of  Jcaioufy  or  Difplea-  his  Royal  Bounty,  to  many  of  his  Servants,  who  had  been  encouraged 
fure  again  ft  the  Marquis  of  Montrofs,  or  having,  in  truth,  no  Mind  to  that  by  their  Friends  in  Ireland  to  make  thofe  Suits,  and  haJ  procured  Certni- 
Scrvice,  he  never  purfued  the  one  nor  the  other,  but  remained  not  only  in  cates  from  tlicncc;  which  being  produced  to  his  Majefty;  IwJ  difpofed 
the  Enemies  Quarters,  but  in  their  Councils,  taking  all  Occsfions  to  him  to  thofe  Concdfions,  which  otlierwife  he  would  not  fo  cafily  have 
crofs  whatfeever  the  Lord- Lieutenant  molt  defired  ; by  which  lie  gave  fo  pafi'cd  : Tlicre  was  befides,  in  all  fuch  Grants,  a new  Claufe  introduced, 
great  Advantages  againft  himfelf,  and  might,  in  Stridncfs  of  Law,  have  of  a very  new  Nature  -,  for  they  being  grounded  always  upon  Letters  out 
been  as  feverely  punilbed  by  the  King  as  the  worft  of  the  Rebels.  At  laft,  of  England,  and  pulled  under  the  Great  Seal  of  Ireland,  the  Letters  were 
after  he  had  been  taken  Ptifoher  by  the  Er.gHjh  or  Sttuh,  and  made  his  formed  there,  and  tranfmitted  hither  only  for  his  Mujefty’s  Sign  Manual  ; 

Efcape  out  of  their  Hands,  he  traiiiported  himfelf  into  Flanders,  and  from  fo  that  neither  his  Majefty’s  learned  Counfc-I  at  Law,  nor  any  other  his 

thence  came  into  the  Weft  intothe  Harbour  of  Falmouth,  when  the  Prince  Minifters  (the  Secretaries  only  excepted ) had  any  Notice  of  fuch  Grants, 
(his  Maietty  that  now  is)  was  in  Cornwall-,  to  whom  lie  immediately  The  Claufe  was.  That  if  any  of  thole  Lands  fo  granted  by  his  Majefty 
roadeTendcr  of  his  Service  with  two  good  Frigates  which  he  had,  and  in  fliould  be  otherwife  decreed,  his  Majefty’s  Grantee  feould  be  repnzed 
which  were  likewife  a Quantity  of  Arms,  and  feme  Ammunition,  which  sviih  other  Lands  ; fo  that  in  many  Cafc9  the  greateft  Inducement  to  his 
he  had  procured  in  Flanders,  for  the  Supply  of  Ireland.  Mod  of  the  Arms  Majefty’s  Bounty  being  the  Uncertainty  of  his  own  Right,  which  the 
and  Ammunition  were  employed,  with  iiis  Confent,  for  fupplying  of  the  Pcrfen  to  whom  it  was  granted  wasobliged  to  vindicate  at  Ins  own  Charge, 
Troops  and  Garrifons  in  Corn-wall ; and  his  Majefty  made  ufe  of  one  of  his  Majefty  was  now  bound  to  make  it  good  if  his  Grant  was  no!  v did  ; 

the  Frigates  to  tranfport  his  Pcrfen  to  Stilly,  and  from  thence  to  Jrrfey  ; and  fo  that  which  was  but  a contingent  Bounty,  was  turned  into  a real 

without  which  Convenience,  the  Prince  had  been  cxpofcd  to  very  great  and  fubftantia!  Benefit,  as  a Debt  from  his  Majefty  : Which  created  an- 
Difficulties.  And  after  all  which,  Dublin  being  given  up  to  the  Parlia-  other  Difficulty  in  the  Settlement ; which  was  yet  the  more  hatd,  bccaiil'e 
ment  and  the  King's  Authority  withdrawn  from  that  Kingdom,  he  again  there  were  many  Claims  of  the  Irijh  themfelves  yet  ui.hear(l,all  the  Ule  Ad- 
tranfported  himfelf  into  Ireland , and  joined  with  the  Irijh,  and  was  by  meafurements  to  beexamined,  and  many  other  Uncertainties  to  be  deter- 

them  fent  into  France . to  defirc  the  Queen-Mother  and  the  Prince  to  fend  mined  by  the  Commiffioners,  which  lelt  thofe  who  were  in  PoftVfficn,  as 

the  Marquis  of  Ormond  to  exercife  his  Majefty’s  Government  in  that  well  as  thofe  who  were  not,  in  the  higheft  Infccurity  and  Apprehenfion. 
Kinedom  • which  was  done  accordingly,  in  the  Manner  as  is  mentioned  This  Intricacy,  and  even  Dcfpair,  which  pofteffed  all  Kind  of  People, 
before  * o of  any  Settlement,  made  all  of  them  willing  recontribute  toany  that  could 

The  Marquis  of  Antrim  alledged  all  thefe  Particulars,  and  produced  be  propofed.  They  found  his  Majefty  very  unwilling  to  confent  to  the 

many  original  Letters  from  the  late  King,  the  Queen-Mother  and  the  Repeal  of  the  Decrees  made  by  the  Commiffioners  ; which  nmft  have 

Prince  in  all  which  his  Services  had  been  acknowledged,  and  many  Pro-  taken  away  the  Confidence  and  Affurance  of  whatfeever  feould  be  done 
inifes  made  to  him  ; and  concluded  with  a full  Proteftation,  that  he  de-  hereafter,  by  making  Men  fee  that  v.-hat  was  fettled  by  one  Aft  of  Par- 
fired  no  Pardon  for  any  Thing  he  had  ever  done againft  the  King ; but  if  liament  might  be  unfettled  by  another;  fo  that  there  was  no  Hope  by 
that  there  was  the  lcalt  Proof  that  he  had  failed  in  his  Fidelity  to  him,  or  fuch  an  Expedient  to  increafe  the  Number  of  Acres,  which  bring  left 
had  not  according  to  the  heft  of  his  Undemanding,  advanced  his  Service,  might  in  any  Degree  comply  with  the  leveral  Pretences : The  Irijh  found 

he  looked  for  no  Favour  : But  if  his  being  in  the  Irijh  Quarters,  and  con-  that  they  might  only  be  able  to  obftruft  any  Settlement,  but  feould  never 

f.ltinz  with  them,  without  which  he  could  not  have  made  his  Levies  for  be  able  to  get  fuch  a one  as  would  turn  to  their  own  Satisfaction : The  Sol- 
Scotland  and  his  joining  with  them  afterwards,  when  his  Majefty’s  Au-  diers  and  Adventurers  agreed  lefs  among  themfelves ; and  the  Clamour 
thority  was  withdrawn  from  thence,  do,  by  theflrift  Letter  of  the  Law,  was  as  great  againft  thole,  who  by  Life  Adineafuremcnts  had  got  more 
exoofc  him  to  Ruin  without  his  Majefty’s  Grace  and  Favour,  he  did  hope  than  they  feould  have,  as  from  thofe,  who  had  received  lefs  than  the.r 
his  Maieih'  would  redeem  him  from  that  Mifery,  and  that  the  Forfeiture  Due ; and  they  who  leaft  feared  any  new  Examination  could  not  yet  have 
«f  his  Eftale  fliould  not  be  taken,  as  if  he  were  a Traitor  and  a Rebel  to  any  fecurc  T itle,  before  all  the  reft  were  fettled.  In  a Word,  all  Men 
the  King  • And  it  appeared,  that  if  he  were  reftored  to  all  he  could  pre-  found  that  any  Settlement  would  be  better  than  none  ; and  that  more 
tend  his  Debts  were  fe  great,  and  his  Creditors  had  that  legal  Incum-  Profit  would  arife  from  a fmaller  Proportion  of  Land,  quietly  pofielTcd, 
V ranee  upon  his  Fortune,  that  his  Condition,  at  belt,  would  not  be  li-  and  hufeanded  accordingly, _ than  of  a much  greater  Proportion  under 
able  to  much  Envy.  Though  the  King  had  never  been  taken  Notice  of  a doubtful  Title,  and  an  Uncertainty  whichmuftdifeeartcnanylndu- 
to  have  any  great  Inclination  to  the  Marquis,  who  was  very  little  known  ftry  and  Improvement.  Upon  thefe  Confiderations  and  Motives  they 
to  him;  yet  this  Rrprefcntation,  and  clear  View  of  what  he  had  done,  met  amongft  themfelves,  and  debated  together  by  what  Expedient  they 
and  what  he  had  fuffered,  raifed  great  Compaffion  towards  him  in  his  might  draw  Light  out  of  this  Darknefs : There  appeared  only  one  Wa’v 
Maicfty’s  Royal  Breaft ; and  he  thought  it  would,  in  feme  Degree,  re-  which  adminilkred  any  reafenable  Hope,  which  was,  by  increafing  tiie 
flecl  upon  his  own  Honour  and  Juftice,  and  upon  the  Memory  of  Stock  for  Rcprifals  to  fuc'n  a Degree,  thatall  Men’s  Pretences  might,  in 
hUbklkd  Father,  if,  in  a Time  when  he  pafi'cd  by  fo  many  heinous  feme  Meafure,  be  provided  for;  and  there  was  no  other  Way -to  arrive 
Tranfgreffions,  he  feould  leave  the  Marquis  to  the  Fury  of  his  Enemies,  to  this,  but  by  every  Man's  parting  with  fomewhat  which  he  thought 
for  no  other  Crime  upon  the  Matter,  than  for  not  having  that  Prudence  his  own  : And  to  this  they  had  one  Encouragement,  which  was  of  the 
and  Tuflice  in  his  Endeavour;  toferve  the  King,  as  lie  ought  to  have  had  ; higheft  Importance  to  them,  which  was,  that  this  Way  an  End  would  b= 
and  the  Rigour  he  had  exercifed  towards  him  upon  his  fitft  Arrival,  in  put  to  the  unlimited  Jurifdiftkat  of  the  Commiffioners,  (which  was 
Vot.  Vlll.  1 1 ‘ ' my 
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very  terrible  to  them)  who  from  henceforth  would  have  little  other  Power 
than  to  execute  what  Ihould  be  here  agreed  upon.  In  conclufion,  they 
brought  a Propofition  to  the  King,  railed  and  digefted  between  them- 
felvcs,  that  all  Pcrlbns,  who  were  to  receive  any  Benefit  by  this  A ft, 
fliould  abate  and  give  a fourth  Part  of  what  he  had  towards  the  Stock  for 
Reprifals ; all  which  the  Commifiioners  fhould  diftribute  amongil  thofc 
Irijb  who  fhould  appear  moll  fit  for  his  Majefty's  Bounty  ; and  this 
Agreement  was  fo  unanimous,  that  though  it  met  with  fomc  obftinate 
Oppofition  after  it  was  brought  before  his  Majefty,  yet  the  Number  ot 
the  Oppofers  was  fo  fmall  in  refped  of  the  others  who  agreed  to  it,  that 
they  grew  weary  and  afhamed  of  fiuthcr  Contention  ; and  thereupon  that 
Third  Aft  of  Settlement,  as  fupplcmcntal  to  the  other  T wo,  was  con- 
fcr.ted  to  by  the  King  : who,  to  publifh  to  the  World  that  nothing  ftuck 
with  him  which  fcctned  to  reflect  upon  the  Commiflioners  to  their  Pre- 
judice, refolved  to  make  no  Change ; and  fo,  though  Mr.  Baron  Rr.ins- 
ford,  and  Sir  Thomas  Beverly,  made  their  humble  Suit  to  his  Majefty, 
that  they  might  not  return  again  into  Ireland,  his  Majefty  did  not  grant 
their  Requeft,  and  continued  Sir  Edward  Smith,  who  was  now  Chief 
Jufticc  of  the  Common- Pleat  in  that  Kingdom,  Sir  Edward  Deering,  Sir 
Allen  Broderick,  (who  had  fuccecdcd  Mr.  Coventry  in  that  Office,  when 
he  returned  to  Court)  Sir  Wlnflan  Churchill,  and  Colonel  Cooke,  his  Com- 
miffioners,  to  execute  what  was  done  by  this  new  Aft,  and  fo  to  perfeft 
the  Settlement.  Thcfc  were  all  the  Tranfaftions  with  reference  to  Ire- 
land, which  1 was  privy  to,  and  in  which  I affillcd,  as  all  the  reft  of  my 
Lords  of  the  Council  who  were  prelent  did  ; and  did  very  little  more  in 
it  than  any  of  the  reft  did,  except  when  any  Difficulties  occurred  in  their 
private  Meetings  and  Debates,  they  fometimes  reforted  to  me  for  Advice; 
which  I was  very  ready  to  give  them  to  the  belt  of  my  Undetflanding, 
being  very  ready  and  willing  to  take  any  Pains  which  might  make  that 
very  difficult  Work  more  eafy  to  be  comparted  ; but  as  1 never  deferved 
any  Reward  for  fo  doing,  fo  I never  received  the  Benefit  of  one  Shilling 
in  Money,  or  Monies-worth,  for  any  thing  that  was  done  in  that  Affair; 
am!  was  fo  far  from  entertaining  any  Overture  made  to  that  Purpofc,  thac 
it  is  notorioufly  known  to  fome  Perl'ons  of  Honour,  who,  I prefumc,  will 
be  ready  to  tellify  the  fame,  that  when,  upon  his  Majefty’s  firfl  Return 
into  England,  fome  Propofttions  were  made  to  me,  of  receiving  the  Grant 
of  fome  forfeited  Lands,  and  for  the  buying  of  other  Lands  there,  upon 
the  Dcfirc  of  the  Owners  thereof,  and  at  fo  low  a Price,  .that  the  very 
Profit  of  the  Land  would  in  a Ihort  Time  have  paid  for  the  Purchafe; 
and  other  Overtures  of  immediate  Benefit  in  Money,  which  others  did, 
and  lawfully  might  accept;  I rejected  all  Propofitions  of  that  kind,  or 
relating  to  it,  and  declared  publickly  and  privately,  that  I would  neither 
have  I^inds  in  Ireland,  or  the  lead  Benefit  from  thence,  till  all  Differences 
and  Pretences  there  were  fo  fully  agreed  and  fettled,  that  there  could  be 
no  more  Appeal  to  the  King,  or  repairing  to  his  Majefty  and  Council  for 
juft  ice ; in  which  1 told  them,  I fliould  never  be  thought  lo  competent 
an  Advifcr,  after  I had  any  Title  of  my  own  in  that  Kingdom,  to  bvas 
my  inclinations ; and  1 never  took  a firmer  Refolutioii  in  any  Particular 
in  my  Life,  than  to  adhere  to  that  Conclufion  : Yet,  bccaufe  it  is  noto- 
rious enough,  that  I did  receive  afterwards  fome  Money  out  of  Ireland,  and 
have  a very  lawful  Title  to  receive  more,  it  is  ncccffaiy,  for  my  own  entire 
Vindication,  to  fet  down  particularly  how  that  came  to  pafs,  and  to 
mention  all  the  Circumftances  which  preceded,  accompanied,  or  attended 
that  Affair. 

Amongft  the  Bills  which  were  firft  tranfmitted  from  Ireland  after  his 
Majefty’s  happy  Return,  there  was  an  Impofition  of  a certain  Sum  of  Mo- 
ney upon  fomc  fpccificd  Lands,  in  the  1'cvcral  Provinces,  (the  Nature 
whereof  1 cannot  charge  my  Memory  with)  which  were  to  be  paid  to  his 
Majefty  within  a limited  Time,  and  to  be  difpofed  of  by  his  Majefty  to 
jfuch  Pcrfons  who  had  ferved  him  faithfully,  and  l'uffcred  in  fo  doing'  or 
Words  to  that  Effect ; for  1 may  with  a very  good  Confcicnce  fay,  that  I 
never  to  this  Minute  read  the  Aft  of  Parliament,  and  am  almoft  confi- 
dent that  1 never  heard  of  it  at  the  Time  when  it  palled,  being  often  ablent 
from  the  Council,  by  reafon  of  the  Gout,  or  other  Accidents,  when  fuch 
Matters  were  trailfafted.  But  very  near  two  Years  after  his  Majefty’s 
Return,  1 received  a Letter  from  the  Earl  of  Orrery,  that  there  would  he 
in  his  Hands,  and  the  Earl  of  Anglejty  s and  Lord  Mazxarin’ s,  (who  it 
feems  were  appointed  Trcafurcrs  to  receive  the  Money  raifed  by  that 
Aft  of  Parliament)  a good  Sum  of  Money  for  me;  which  he  gave  me 
Notice  of,  to  the  End  that  I might  give  Direction  for  the  Difpofal  there- 
of, whether  I would  have  it  returned  into  England  to  me  in  Money,  or 
laid  out  in  Land  in  Ireland-,  and  he  wilhed  that  I would  fpeedily  fend  ray 
Direction,  bccaufc  he  was  confident  that  the  Money  would  be  paid  in  at 
leaf!  by  the  Time  that  my  Letter  could  arrive  there.  No  Man  can  be 
more  furprized  with  any  thing,  than  1 was  at  the  Receipt  of  this  Letter; 
believing  that  there  was  fome  Miftakc  in  it,  and  that  my  Name  might 
have  been  ufed  in  Truft  by  fomebody  who  had  given  no  Notice  of  it; 
and  without  returning  any  Anfwer  to  the  Earl  of  Orrery,  I writ  by  that 
Poll  to  the  Lord-Lieutenant,  (for  it  was  after  his  firft  going  into  Ireland ) 
to  inform  him  what  my  Lord  of  Orrery  had  writ  to  me,  and  to  defire  him 
to  inform  me,  by  his  own  Inquiry,  what  the  Meaning  of  it  might  be. 
Before  1 had  an  Anfwer  from  the  Lord-Lieutenant,  or  indeed  before  my 
Letter  could  come  to  his  Hands,  I received  a fccond  Letter  from  the 
Earl  of  Orrery ; in  which  he  inform’d  me,  that  there  was  now  paid  in, 
to  my  Ufe,  the  Sum  of  Twelve  Thoufand  Six  Hundred  Pounds,  or  there- 
abouts, and  that  there  would  be  the  like  Sum  again  received  at  the  End  of 
Six  Months;  fending  me  likewife  a particular  Direction  to  what  Perfon, 
and  in  what  Form,  I was  to  fend  my  Order  for  the  Payment  of  the  Money. 
I forebore  likewife  to  anfwer  this  Letter,  till  I had  received  an  Anfwer 
from  the  Lord-Lieutenant ; who  then  inform’d  me  at  large,  what  Title  I 
had  to  tliis  Money,  and  how  I came  to  have  it ; That  (hortly  after  the 
paffing  of  that  Aft  of  Parliament  which  had  given  his  Majefty  the  Dif- 
pofal of  the  Money  bcforc-mention’d,  the  Earl  of  Orrery  had  come  to 
him,  and  putting  him  in  mind  how  the  Chancellor  had  rejected  all  Over- 
tures which  had  been  made  to  him  of  Benefit  out  of  that  Kingdom, 
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(which  Refuf.il,  and  marry  others,  which  Crew  how  imfolicitons  I have 
always  been  in  the  Way  of  getting,  is  not  more  known  to  any  Man  living 
than  to  the  Lord-Lieutenant)  wilhed  that  he  would  move  his  Majefty  to 
confer  fome  Part  of  that  Money  upon  him  ; which  the  Lord-Lieutenant 
very  willingly  did,  and  his  Majefty  as  chcarfully  granted  : That  a Letter 
was  accordingly  prepared,  and  his  Majefty’s  Royal  Signature  procured 
by  Mr.  Secretary  Nicholas,  who  was  at  the  fame  Time  commanded  by 
t fie  King  not  to  let  me  know  of  it;  3nd  to  which  Purpofc  there  was 
likewife  a Claufe  in  the  Letter,  whereby  it  was  provided  that  1 Ihould 
have  no  Notice  of  it,  which  the  Lord-Lieutenant  laid  was  by  his  Ma- 
jeftv's  Direftion,  or  with  his  Approbation  ; bccaufc  it  was  (aid,  that  if  I 
had  Notice  of  it,  I would  be  fo  foolilh  as  to  obllruct  it  myfclf : And  that 
there  was  a Claufe  likewife  in  the  find  Letter,  which  directed  the  Payment 
of  the  faid  Money  to  my  Heirs,  Executors,  or  Affigns,  if  l fliould  die 
before  the  Receipt  thereof.  Of  all  which  being  thus  fully  advertifed  by  the 
Lord- Lieutenant,  and  of  which,  till  that  Time  I had  not  the  leaft  Notice 
or  Imagination,  I defiled  Mr.  Secretary  Nicholas  to  give  me  a Copy  of 
that  Letter,  (which  hid  been  fince  palled  as  a Grant  unto  me  under  the 
Great  Seal  of  Ireland,  according  to  the  Form  of  that  Kingdom)  which 
he  gave  me,  with  a larger  Account  of  many  gracious  Circumftances  in 
the  King's  granting  it,  and  the  Obligation  laid  upon  him  of  Secrecy,  and 
the  great  Caution  that  was  ufed  that  I might  have  no  Notice  of  it.  After 
I was  inform’d  of  all  this,  I did  not  think  there  was  anything  left  forme 
to  do,  but  to  make  my  humble  Acknowledgement  to  fiis  Majefty  for  his 
Royal  Bounty,  and  to  take  care  for  the  receiving  and  tranfmittiug  the 
Money  to  me,  and  that  I might  receive  the  fame  very  honcftly : I did 
thereupon  wait  upon  his  Majefty  with  that  Duty  which  became  me  and 
his  Majefty  was  gracioufly  pleafcd  to  enlarge  his  Bounty  with  thofc  Ex- 
preffionsof  Favour,  and  the  Satisfaction  he  had  vouchfafed  to  take  himfelf 
in  the  conferring  his  Donative,  that  my  Joy  was  much  greater  from  thac 
Grace,  than  in  the  Greatncls  of  the  Gift. 

At  the  very  fame  Time,  and  the  very  Day  that  I received  the  Letter 
from  the  Lord-Lieutenant,  the  late  Earl  of  Portland  had  come  to  me,  and 
informed  me  of  a Difference  that  was  fallen  out  between  the  Lord  Lovelace, 
and  S i r Buljlrode IVhitlocke,  upon  a Defeft  in  the  Title  to  certain  Lands  pur- 
chaficd  heretofore  by  the  faid  Sir  Bu/J/rode  Whitlock e from  the  Lord  Love- 
lace, and  pofleffed  by  the  other  for  many  Years  : That  the  Lord  Lovelace 
had  been  eompcll'd/in  the  late  ill  Times,  for  the  railing  of  Money  to  pay 
his  Compofition,  and  other  neccfl'-iry  Ules,  to  make  Sale  of  his  Manor 
of  Blunfdtn  in  the  County  of  Wilts,  and  that  Sir  Bul/lrcde  IVhitlocke  had 
purchalcd  the  fame  from  him  at  a lefs  Price  than  in  truth  it  was  worth ; 
That  though  the  Conveyances  had  been  made  and  executed  with  all  tho 
Formality  the  Doftrinc  of  that  Time  required;  and  that  the  Lord  Love- 
lace had  covenanted,  that  his  Son,  who  was  then  under  Age,  Ihould  join  in 
the  fame  Affurance  when  he  Ihould  accomplilh  the  Age  of  Onc-and- 
Twenty,  which  he  had  now  newly  done  about  the  Time  wc  arc  men- 
tioning ; and  that  the  Lord  Lovelace  was  refolved,  though  he  was  in  his 
Perfon  liable  to  the  Covenant,  to  take  Advantage  of  the  Alteration  of  the 
Times,  and  to  compel  Sir  Buljlrode  IVhitlocke  to  pay  him  more  Money; 
or  thac  his  Son,  who  was  Tenant  in  Remainder,  fliould  enter  upon  the 
Land.  The  Earl  faid,  that  he  defired  to  make  an  End  between  them  ; 
and  that  the  Lord  Lovelace  (whofc  great  Friend  he  was)  Ihould  receive 
fomc  more  Money,  which  his  Condition  required,  without  fo  great  a 
Damage  to  Sir  Buljlrode  IVhitlocke,  as  by  the  Law  he  would  be  liable  to, 
however  the  other  might  fuffer  in  his  Perfon  ; that  upon  Conference  be- 
tween them,  he  found  that  the  Manor  of  Bluufden  was  joined  to  Ibme  Land 
I had  in  Wiltjhire,  and  would  be  very  convenient  to  me,  and  therefore 
wilhed  that  I would  purchafe  it  at  a jull  Value,  which  would  produce  a 
Satisfaftion  to  both  che  other.  This  Propofition  being  made  upon  the 
very  Day,  as  is  faid  before,  that  I received  ihc  Letter  from  the  Lord- 
Lieutenant  of  Ireland,  by  which  it  appeared  that  there  was  near  as  much 
Money  already  received  for  me  as  would  pay  for  that  Purchafe,  befides 
vyhat  would  be  more  received  within  Six  Months  after,  I wilhed  the 
Earl  of  Poitland  to  bring  both  the  Pcrfons  concern'd  to  me  within  Two 
Days,  in  which  'l  ime  I would  refolve  what  to  do;  nor  did  I need  much 
Time  to  confider  of  it;  the  Perfon  who  then  rented  the  Whole,  and  the 
Land  ilfelf,  being  very  well  known  to  me:  So  that  when  they  all  came 
to  me  at  the  Time  appointed,  after  a wry  Ihort  Conference  together 
wc  agreed  upon  the  Purchafe,  and  appointed  the  Writings  to  be  pre- 
pared and  executed  as  foon  as  might  be ; when  I promifed  to  pav  more 
Money  together  than  is  ufual  in  fuch  Purchafes,  prefuming  1 could  not 
at  all  be  difappointed  in  the  Return  of  that  Sum  or  Money  from  Ireland, 
which  was  the  foie  Ground  and  Encouragement  i had  to  undertake  that 
Bargain  : But  the  very  next  Letters  I received  from  thence  informed  me, 
that  the  Neceffitics  of  that  Kingdom  had  been  fuch,  that  they  could  only 
return  me  Six  Thoufand  Pounds,  and  that  they  had  been  forced  to  make 
ufe  of  the  reft  for  the  Publick,  which  would  without  doubt  rake  care  to 
repay  me  again  within  a few  Months ; and  fo  I found  my  lei  f engaged 
in  a i urchafe  which  I could  not  retraft,  upon  a Prcfumpuon  of  Money 
which  in  that  manner  I was  difippoinccd  of : And  I have  not  only  never 
fince  received  a Penny  of  what  was  due  upon  the  Second  Payment 
(and  which  I prefuined  would  have  been  fo  certain,  that  I aifigned 
it  upon  the  Marriage  of  my  Second  Son  to  him,  as  Part  of  his  Po,- 
non),  but  the  Remainder  of  the  liril  Sum  was  fo  borrowed  or  taken  from 
me,  that  no  Part  of  it  hath  been  fince  paid  to  me,  ot  to  my  Ufe; 
By  which,  and  the  Inconvcnicncics  and  Damage  which  hath  fince 
enfued  to  me  from  thence,  I may  reafonably  fay,  th.it  I am  yet  a 
Lofer,  and  involved  in  a great  Debt  by  that  fignsl  Bounty  of  his  iVIa- 
jclly,  which  I hope  will,  in  due  Time,’  be  made  good  to  me  under  fo 
good  a Security  as  an  Aft  of  Parliament;  and  1 have  great  Reafon  to 
complain  of  thofc  my  very  good  Friends  who  firft  difpofed  his  Majellv 
to  that  Act  of  Grace,  and  were  not  afterwards  felicitous  enough  in  their 
fevcral  Places  to  make  it  cffcftual  to  me.  And  this  is  a very  true  Ac- 
count of  all  thac  Bufinefs,  and  of  all  the  Money  which  i ever  received 
from  Ireland,  with  all  the  Circumftances  thereof;  which,  I hope,  in  the 
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Judgment  of  all  impartial  Men,  will  not  reflect  to  the  Prejudice  of  my 
Integrity  and  Honour. 

The  Sixteenth  Article  is,  'Thai  I h.njt  deluded  and  betrayed  his  Majtfly 
and  the  Nation , in  all  Foreign  Treaties  and  Negotiations  relating  to  tU  late 
JVor. 

1 do  heartily  wife  that  thofc  particular  Treaties,  and  the  Particulars  in 
thofc  Treaties,  had  been  mentioned,  wherein  it  was  conceived  that  I had 
deluded  and  betrayed  his  Majefty,  that  1 might  have  at  large  fet  down 
whatfoever  I have  known  and  done  in  thofc  Treaties,  and  then  ic  would 
eaiily  have  been  made  appear  hew  far  1 have  been  from  betraying  and  de- 
luding him.  It  was  never  any  Ambition  of  my  own  that  brought  me  to 
have  a Parc  in  any  Treaty  ; God  knows,  I heartily  wifecd  to  have  med- 
dled in  nothing  but  the  Adminiftration  of  that  great  Office  the  King 
thought  fit  to  entruft  me  with  ; but  his  Majrity  had  fo  good  an  Opinion 
of  me  then,  that  he  required  and  commanded  my  Service  in  many 
of  thofc  Treaties  j and  therefore  it  will  be  neceffary  for  me,  according  to 
the  Method  I have  hitherto  ufed,  to  mention  every  particular  Treaty  that 
hath  been  entered  into,  fince  the  Time  of  his  Majefty’s  Return  into  Eng- 
land, and  the  Part  that  1 have  had  in  it:  Being  as  willing  to  he  called  to 
the  ftricteft  Account  for  any  other  Treaty  he  had  made  when  he  was 
Abroad,  or  for  any  other  Counfcl  I have  ever  given  in  my  Life,  pubiick 
or  private;  wherein,  I doubt  not,  I (hall  be  found  to  have  behaved  my- 
felf  (according  to  the  weak  Abilities  God  Almighty  hath  given  me)  with 
Fidelity  to  my  Matter,  and  with  all  imaginable  Affection  to  my  Country, 
how  unhappily  foevet  I am  reprefented. 

The  firft  Treaty  was  with  the  Crown  of  Portugal , in  which  T was  none 
of  the  Comraiifioiicrs  who  treated,  and  was  only  prefent  when  any  Report 
was  made  by  the  Commiffioners  to  fee  Council-Board,  where  all  the  Ar  ti- 
cles were  debated  ; and  I do  not  remember  feat  there  was  any  Difference 
of  Opinion  upon  any  of  them  ; and  that  Treaty  hath  been  generally  held 
the  beft  that  hath  been  made  with  any  Crown,  the  Merchants  having 
thereby  greater  Advantages  in  Trade  than  they  have  in  any  other  Place, 
befidcs  many  other  great  Benefits,  wife  a great  Enlargement  of  his  Ma- 
jefty's  Empire. 

The  fecond  Treaty  was  with  the  States  of  the  United  Provinces , in 
which  likewife  l was  none  of  the  Commiffioners  whotreated  ; butall  that 
was  by  them  tranfa^kd  was  fell  brought  to  the  Council-Board,  and  de- 
bated there  in  his  Majefty’s  Prcfcnce  ; in  which  the  Rule  by  which  his 
Majcfty  guided  himfdf  was,  as  I remember,  that  he  would  not  remit  any 
of  thole  Conceffions  which  had  been  formerly  made  by  them  in  their  latt 
Treaty  with  Cromwell-,  and  theirUnwillingnefs  to  content  to  that  was  the 
Rcafor.  that  their  Ambaffadors  proceeded  to  flowly : And  his  Majcfty  had 
the  lefs  Rcal'on  to  be  felicitous  for  Expedition,  becaufe  the  King  of  France 
had  given  him  his  Roynl  Word,  and  propofed  it  himfeif,  thac  the  two 
Crowns  might  proceed  in  their  fevcral  Treaties  with  the  Dutch  together, 
that  fo  they  might  be  brought  to  fuch  good  Conditions,  that  they  might 
live  like  good  Neighbours  with  both  the  Crowns,  which,  he  obferved, 
they  were  not  naturally  inclined  todo;  and  promifed  pofitivcly,  that,  for 
his  Part,  he  would  not  conclude  any  Thing  with  the  Dutch,  before  he 
had  entirely  communicated  the  fame  to  his  Maiefty.  Notwirhftanding 
which  Engagement,  France  entered  into  and  finilncd  their  Treaty,  and  in 
it  made  that  fccrct  Article,  which  they  declared  afterwards  to  be  the 
Ground  and  their  Obligation  to  affift  the  Dutch  in  fee  enluing  War. 
However,  his  Majcfty  proceeded  not,  till  the  Holland  Ambaffadors  con- 
fented  to  all  which  had  been  granted  before  to  Cromwell ; which  being 
done,  thePcnccwas  madeand  ratified  on  both  Sides,  and,  without  Doubt, 
with  more  Advantage  and  Honour  to  the  Englijh,  than  ever  had  been  pro- 
vided by  any  former  Treaty  between  fee  Crown  of  England  and  thofc 
States. 

From  the  two  Crowns  of  Sweden  and  Denmark,  Ambafladors  Extraor- 
dinary arrived  here  feortly  after  his  Majefty’s  Rcinrn,  and  fee  feveral 
Treaties  were  made  with  both  thofc  Crowns  before  rite  Departure  of  the 
Ambaffadors;  in  neither  of  which  Treaties  1 was  a Commilfioner,  nor 
knew  any  Thing  that  paffed  in  either,  but  as  it  was  rcprelcnted  at  the 
Council-Board,  and  debated  in  his  Majefty’s  Prefence;  nor  did  I ever 
hear  that  either  of  them  was  reckoned  a difadvantagrous  "1  rcaty,  both  of 
them  containing  us  much  Benefit  to  fee  Englijl)  as  any  Trratics  which  had 
been  made  before  with  thofc  Crowns.  It  is  very  true,  there  were  feme 
unufual  Expreffions  of  Kindnefs  and  Friendfeip  in  the  1 reaty  with  Den- 
mark ; which  in  rcfpccl  of  that  King’s  being  at  that  Time  in  a very  low 
Condition,  under  the  difadvantag-ous  Conditions  of  the  Treaty  of  Co- 
penhagen newly  fubinitted  to,  and  under  almoft  as  ill  a Treaty  extorted 
from  him  by  ihcDi/to&.and  yet  being  in  terrible  Apprchenfion  of  feme  new 
Oppreffion  from  the  one  and  from  the  other,  the  Ambaffador  did  very  car- 
neilly  folicit  to  have  inferred,  and  were,  upon  great  Deliberation,  allow- 
ed and  in fcited  by  his  Majcftv’s  own  particular  Direction ; in  confide- 
nuion  of  the  near  Alliance  in  Blood  between  his  Mnjefty  and  that  King; 
and  the  Civilities  and  Obligations  his  Majcfty  had  received  from  Denmark , 
during  his  Majefty’s  being  in  Holland,  after  the  Murthcr  of  his  Father;  and 
duiin^  his  being  in  Scotland,  when  the  King  of  Denmark  fent  him  Horfes, 
Arms°an.l  Ammunition  ; of  which  his  Majcfty  had  fe  great  a Senfe,  that 
he  was  often  heard  to  fay.  That  if  it  had  pleafed  God  to  have  brought  him 
Home  before  that  difad'vantagcous  Peace  at  Copenhagen  had  been  made, 
which  was  done  by  the  Countenance  of  the  Englijh  Ships,  and  the  Threats 
of  thofc  who  were  then  Ambaffadors  from  fee  governing  Power  in  Eng- 
IxrJ,  that  he  would  have  done  fee  beft  he  could  to  have  defended  and  pro- 
tected him;  and  therefore  he  did  very  readily  yield  to  that  Article  drawn 
by  the  Ambaffador  ; his  Majcfty  declaring  at  the  lame  '1  ime,  that  he  was 
very  willing  that  thofc  Princes  who  were  Neighbours  to  Denmarky  and 
from  whom  thatiKingdom  apprehended  new  Oppreffions,  feould  know  his 
Majefty’s  Refelution  to  fupport  that  King,  and  defend  him  from  new  In- 
juries, to  whhh  the  Policy  of  his  Government,  as  wcU  as  his  Inclination, 
united  and  obliged  him;  though  it  is  very  true,  the  King  of  Denmark  did 
feortly  after  make  very  ill  Returns  to  his  Majcfty  for  that  his  lo  fignal 
Affection. 

Thcfe  were  all  the  Treaties  made  by  fee  King  before  fee  War  with  the 
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Dutch,  for  there  was  very  little  Progrc-fs  mace  either  with  F.Jou*  or  Spain 
for  the  Rcafons  mentioned  before,  except  only  a Ihoit  Treaty  w rn  the 
Eledtor  of  Urandenburgb ; which  Treaty,  for  tiemott  Part,  was  particu- 
lar wife  reference  only  to  the  Prince  of  0 ar.ge,  his  Majefty’s  Nephew,  and 
for  the  better  ordering  of  his  Affairs  ; in  which  Treaty  Ins  Majcfty  like- 
wile  employed  five  or  fix  of  his  Privy-Councillors  ; and  fee  few  Articles 
between  his  Majcfty  and  that  Elector  in  Point  of  State,  were  like wjle 
tranfacted  by  them,  and  debated  and  confidercd  a.  the  Council-Board,  and 
in  which  all  Things  were  inferted  for  his  Majefty’s  Benefit  and  Service ; 
and  if  they  had  not  been  afterwards  violated  by  the  Elector,  his  Majcfty 
Had  reaped  much  Fruit  and  Advantage  even  by  feat  Treaty. 

After  the  War  was  entered  into  with  Holland,  his  Majefty  font  Mr. 
Coventry  to  Sweden,  and  Sir  Gilbert  Talbott  to  Denmark,  to  dilpofe  thofe 
two  Crowns  to  a Confidence  in  each  other,  and  then  to  difpofc  them  bofe 
to  adhere  to  his  Majefty,  or  at  leaft  not  to  favour  or  affift  the  Dutch.  The 
Treaty  with  Sweden  luccccded  to  his  Majefty’s  Wife,  and  was  concluded 
in  a League  Defcnfivc,  very  much  to  the  King’s  Satisfaction,  and  with 
the  full  Approbation  of  the  whole  Board;  that  Crown  having  manilefted 
fo  much  Affcdion  to  his  Majefty,  and  fuch  an  Inclination  to  an  entire 
Conjunction  with  him,  that  upon  very  reafonablc  Conditions  they  would 
have  been  induced  to  have  entered  into  a League  OfFcnfive,  and  even  in  the 

Errfent  War  againft  the  Dutch  : In  order  to  which,  they  lent  their  Am- 
afTadors  hither,  at  the  fame  Time  when  Mr.  Coventry  returned,  and  they 
became  the  Mediators  for  the  Peace  ; having  firft  declared  to  his  Majcfty. 
thac  if  the  7’rcary  fhould  prove  ineffectual,  the  Crown  of  Sweden  would 
immediately  join  with  his  Majcfty  in  the  War  againft  the  Dutch. 
What  became  of  fee  other  Treaty  with  Denmark  is  puhlickly  known, 
his  Majefty  having  declared  to  all  the  World  how  perfidioufly  be  was 
treated  by  the  Dane, 

There  remains  only  One  other  Treaty  to  be  mentioned,  which  is  the 
laft  with  the  Dutch,  upon  which  the  Peace  was  made  ; and  therefore  it 
will  be  nceeffary  to  fet  down  the  Inducements  to  that  Treaty,  the  whole 
Progrefs  and  Conclufion  of  it : By  all  which  it  will  eafily  appear  that  his 
Alujefty  was  neither  betrayed  or  deluded  in  it ; or  if  he  were,  that  it  was 
not  done  by  me.  After  fo  many  Encounters  and  various  Succeffes  in  the 
War,  which  had  been  carried  on  with  a mucli  greater  Expcncc  than  his 
Majefty,  at  his  firft  Entrance  into  it,  was  perfuaded  it  would  coll  him, 
when  he  faw  the  Strength  and  Power  of  the  Dutch  Co  much  incrcafcJ  by 
the  Conjunction  of  France  and  Denmark,  which  fupplied  them  with  Mo- 
ney, Ships,  and  (what  they  had  more  wanted)  with  Men  as  many  as  they 
dcilred;and  that  all  the  Propofirions  he  could  make  to  Spain  could  not  in- 
duce them  to  enter  into  fuch  an  Alliance  with  him  as  might  embark  them 
againft  France  ; notwithflanding  it  was  evident  to  all  but  themfelves,  that 
the  French  refill  ved  to  break  the  Peace  with  them,  having  at  that 'Time 
publifeed  thofc  Declarations,  which  they  afterwards  made  the  Ground  pf 
the  War:  His  Majcfty  clearly  difeemed,  that  the  Dutch  grew  lefs  weary 
of  the  War  than  they  had  before  feemed  to  have  been ; and  that  they  would 
be  able,  with  that  Affiftancc  and  Conjuniftion,  to  coptiuue  the  VVarwitlj 
Id's  Inconvenience  than  his  Majcfty  was  like  to  do.  He  had  found  it  ne- 
ccflary  for  the  ftreightening  the  Trade  of  the  Enemy  (fee  depriving  theny 
of  which  could  only  induce  the  Dutch  to  delirc  a Peace,  and  which  he 
could  not  do  by  the  Strength  of  his  own  Ships,  which  were  ftill  kept  to- 
gether to  encounter  their  Fleet)  to  grant  as  many  Commiffions  upon  Letters 
of  Mart  to  private  Men  of  War  as  defired  the  lame,  and  with  fuch  ftrift 
Orders  and  Limitations  as  are  neceffary  in  thofe  Cafes;  and  he  found  in- 
deed the  Advantage  very  great,  in  the  Damage  thofc  Men  of  War  did  to 
the  Enemy,  which  was  cqnGdcrable,  and  gave  them  great  7' rouble : On 
the  other  bide,  the  common  Seamen  chofe  much  rather  to  go  on  board 
thofe  Men  of  War;  where  their  Profit  out  of  their  Shares  of  the  Boory 
was  greater,  and  their  Hazards  much  lefs  than  in  the  King’s  Ships,  where 
they  got  only  Biows  without  Booty,  though  their  Pay  and  Provifions 
were  much  greater  than  they  had  been  in  any  former  7‘imcs;  fo  that  wher> 
the  Royal  Fleet  was  to  be  fent  out,  there  was  greater  Difficulty  in  pro- 
curing Seamen  and  Mariners  to  man  it.  And  then,  whereas  fee  Ad- 
vancement of  Trade  was  made  the  great  End  of  the  War,  it  was  now 
found  neceffary  to  fupprefs  all  Trade,  that  there  might  be  Mariner? 
enough  to  furnifh  fee  Ships  for  the  carrying  on  the  War;  and  this  In- 
convenience produced  another  Mifchief;  fur,  by  the  great  Diminution  and 
even  Suppreffion  of  Trade,  there  was  likewife  fo  great  a Fall  in  the 
Culioms,  Excife,  and  all  other  Branches  of  the  King’s  Revenue,  that  it 
was  evident  enough,  that  his  Majefty  would  have  very  little  to  carry  on 
the  War,  but  what  feould  arife  by  Impofition  in  Parliament  upon  the 
People  ; who  already  complained  loudly  of  the  Dtcav  of  their  Rents,  of 
thclinall  and  low  Prices  which  their  Commodities  yielded  by  the  Collation 
of  Trade,  and  efpcciaily  by  the  carrying  out  of  afl  the  Money  in  Specie 
from  the  fevcral  Counties,  to  London,  for  the  carrying  on  of  the  War  ; 
and  the  Parliament  itfelf  appeared  to  be  fo  weary  of  it,  that  inftcad  of 
granting  a new  Supply,  proportionable  to  the  Charge,  they  fell  upon  Ex- 
pedients to  raife  Money  by  Sale  of  Part  of  fee  King's  Revenue,  which 
was  already  too  fmall  to  fupport  fee  ordinary  and  neceffary  Expense  of  the 
Crown  : But  above  all,  his  Majcfty  was  moll  difeouraged  by  the  extreme 
Licence  of  fee  Seamen  in  general ; but  efpeciallv  of  chofe  who  were 
called  Privateers,  fet  out  in  fee  particular  Ships  of  War  upon  Adventure, 
who  made  no  Diftindion  between  Friends  and  Foes  ; but,  as  if  the  Sea 
had  been  their  own  Quarters,  they  fcizqd  upon  all  Ships  which  came 
within  feeir  View,  and  either  pillaged  them  entirely,  and  fo  difmiffcd 
them,  (which  they  ufually  did  to  thofe  which  they  forefaw  would  be  de- 
livered by  fee  Courfeof  Juftice)  or  elfe  brought  them  into  the  Harbours 
after  they  hod  taken  from  them  what  they  beft  likt-d.  And  then  the 
formal  Proceedings  in  the  Court  of  Admiralty,  were  fo  dilatory  and  in- 
volved in  fo  many  Appeals,  that  the  Profecmion  of  Juftice  for  Injuries 
received  grew  as  grievous  as  the  Injury  itfelf ; which  drew  a univerl'al 
Clamour  from  all  Nations,  that,  without  being  Parties  to  the  War,  they 
were  all  treated  as  Enemies.  France  had  made  fee  Damage  they  had  this 
Way  received,  and  the  Interruption  of  their  Trade,  a great  Part  of  their 
Quarrel,  and  one  Ground  of  feeir  Conjunction  with  the  Dutsh.  From 
Spain,  which  really  wifecd  better  to  us  thantoour  Enemies,  fee  Complaints 

were 
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were  as  gfc.lt;  that  their  wnole  Trade  was  deftroyed  ; their  Ships  of 
Flanders,  which  fuppl led  Spain  with  what  they  wanted  for  themfelvcs,  and 
with  what  was  neceffary  for  their  Trade  and  I n tcrcoii rfe  w ith  the  India, 
were  ail  taken  as  Dutch,  becaufe  it  was  very  hard  to  diftinguifh  them  by 
their  Language;  which  was  Ilkcwifc  the  Cafe  of  all  the  Hans-Trwns, 
which  made  grievous  Complaints,  and  had,  without  doubt,  received  great 
Damage.  1 hofc  Provinces  of  Italy,  whofe  Dominions  reached  to  the 
Sea,  as  the  two  Republics  of  Venice  and  Qcr.se , and  the  Duke  of  Fioren.e, 
expuftulated  very  gricvouQy  for  their  fcvcral  Ships  taken  by  thofe  Prce- 
bootersof  Scotland  and  of  Inland,  both  which  Nations  enriched  themfelvcs 
very  much  upon  fuch  Depredations ; and  how  much  foever_  the  Royal 
Navy  was  every  Day  weakened,  the  Number  of  the  Men  of  War  wonder- 
fully metcafed  ; So  that  thofe  Kind  of  Ships,  of  England,  Scotland,  and 
Ireland , covered  the  whole  Ocean ; and  of  thofe  Ships  which  were 
taken  and  carried  into  Scotland  or  Inland,  (in  England  mete  were  many 
Re-deliveries)  it  was  obferved,  that  there  were  Ve/Hgia  nulla  retrerfum. 
Even  Sweden  itfelf,  with  whom  n new  ftriclcr  Alliance  was  then  entered 
into,  with  as  fevere  Rcftruftions  to  that  Licence  of  the  Men  of  War  as 
could  be  contrived  far  the  Liberty  and  Security  of  the  Trade  of  that 
Crown,  complained  exceedingly  of  the  Violation  of  all  thofe  Cori- 
ceffions  and  Provifions,  and  that  their  Ships  were  every  Day  taken 
and  plundered.  And  this  univerfal  Complaint  began  to  awaken  all 
Princes  to  a Jealoufy,  that  the Englijh endeavoured  to  reflrain  all  Trade, 
till  they  could  make  themfelvcs  the  entire  Matters  of  it.  And  it  is 
very  true,  in  the  firft  Entrance  of  thb  War  there  had  been  many  un- 
fkilful  Expreffions,  even  in  the  Parliament,  as  well  as  in  the  frequent 
Difcourfcs  of  Parliament-Men,  that  by  this  War,  and  by  fuppreffing 
tile  Dutch , (of  which  they  made  not  the  leal!  doubt)  the  King  would  be 
able  to  give  Law  to  all  the  Trade  of  the  World,  and  that  no  Ships  Ihould 
pafs  the  Sea  without  paying  feme  Tribute  to  England ; which  Liberty 
and  Ralhnefs  in  Difcourfc,  made  a great  Impreffion  upon  thofe  who 
wilhcd  any  Mifchicf  to  the  Dutch,  till  they  faw  what  Danger  might 
enfuc  to  ihcmfelves  by  the  Succefs  of  the  Englijh ; and  thereupon 
wifked  that  they  might  break  themfeves  upon  each  other,  without 
Advantage  to  either  Party : And  this  general  Temper  and  Complaint 
made  the  deeper  Impreffion  in  hisMajefty,  by  his  difeerning  an  extreme 
Difficulty,  if  not  ail  Impoffibility,  to  give  a juft  Remedy  to  it  ; and,  con- 
fequemly,  that  he  ihould  be  ihordy  looked  upon  as  a common  Enemy. 
He  had  taken  very  great  Pains,  upon  deliberate  Conliiltations,  to  fupprefs 
that  odious  Irregularity  and  dcftru£tive  Licence  that  was  praftifed  amongft 
the  Seamen,  and  had,  in  many  particular  Cafes,  himfelf  examined  the 
F.xccfs,  and  caufcd  exemplary  Juftice  to  be  done  upon  the  Offenders,  and 
Rettitution  to  be  made  of  what  had  been  taken,  at  lead  of  what  was  left ; 
for  no  Juftice  could  preferve  the  injured  Pcrfons  from  being  Lofers  : He 
granted  fuch  Rules,  and  Privileges,  and  Protection  to  the  Ports  of  Flan- 
ders, and  to  others  of  his  Allies,  as  thcmfelvesdefired,  and  looked  upon  as 
their  full  Security  but  then  he  quickly  found,  that  from  thofe  very  Ports, 
and  in  thofe  very  Ships  which  enjoyed  thofe  Privileges,  the  Trade  of  the 
Dutch  was  driven  on  : So  that  it  was  evident  enough,  that  by  that 
Liberty  which  other  Nations  thought  themfelvcs  in  Juftice  intitled  to,  if 
not  retrained,  the  Hollander!  themfelvcs  would  be  caftly  able  to  carry  on 
their  whole  Trade  in  the  Ships  of  Flanders,  Hamborough , and  the  other 
Free  Towns,  or  in  their  own  Ships  owned  by  the  other ; and  that  the  Rc- 
ftraint  would  be  likewife  impoffible,  without  a total  Suppreflion  of  the 
Men  of  War,  and  a Revocation  of  all  Commiffions  granted  to  any  of  them; 
which  mull  likewife  be  attended  with  the  Freedom  and  Security  of  Trade 
to  all  his  Majcfty’s  Enemies.  In  the  laft  Encounter  at  Sea,  the  Prince 
Royal , and  Three  others  of  his  Majcfty’s  Navy,  had  been  loft  ; and  an- 
other (the  London)  had  been  burnt  in  the  River  by  the  Negligence  of  the 
Seamen  ; for  there  was  never  any  DiKo very  made,  that  there  was  any  Pur- 
pofc  or  Malice  in  it : The  French  had  obliged  themfelvcs,  that  the  Duke 
de  Beaufort,  Admiral  of  France,  fliould,  with  the  whole  Fleet  under  his 
Command,  amounting  to  Eighteen  good  Ships,  join  with  the  Dutch ; and 
the  King  of  Denmark  was  likewife  engaged  to  fend  all  his  greateft  Ships, 
which  were  Ten  or  a Dozen,  in  order  to  the  like  Conjunction.  So  that 
hisMajefty  clvarly  difeerned  that  the  Enemy  would  be  much  fuperior  to 
him  in  Strength  and  Power,  though  he  Ihould  have  been  able  to  have 
manned  and  let  out  all  his  Royal  Navy;  which  he  very  well  forefaw  he 
Ihould  not  be  able  to  do,  both  for  Want  of  Money,  and  Want  of  Sea- 
men, who  were  already  in  great  Difordcr  and  Mutiny  for  Want  of  their 
Pay,  of  which  there  was  indeed  a great  Arrear  due  to  them ; and  which  was 
worfe,  there  was  grown  fuch  an  Animofity  among!!  the  principal  Officers 
of  the  Fleet  between  themfelvcs  that  the  whole  Difcipline  was  corrupted  ; 
fo  that  it  was  hard  to  refolvc  into  what  Hands  to  put  the  chief  Govern- 
ment thereof,  if  it  could  have  been  made  ready.  Upon  which,  and  the 
whole  State  of  Affairs,  upon  Deliberation  and  frequent  Confutation  with 
the  principal  Officers  of  the  Sea,  and  fuch  others  whofe  Experience  in 
fuch  Matters  rendered  them  moft  capable  to  give  Advice,  his  Majefty 
found  it  moll  counfellable  to  refolvc  to  make  a defenfive  War  the  next 
Year,  and  to  lay  up  all  his  great  Ships  ; and  to  have  Ibme  Squadrons  of 
the  lighter  Vefluls  continue  in  fcvcral  Quarters  affigned  to  them,  which 
Ihould  be  ready  to  take  any  Advantage  which  fhould  be  offered  ; and  that 
there  Ihould  be  likewife  ready  in  the  River  another  good  Squadron  of 
Ships  again!!  the  End  of  the  Summer,  which  being  ready  to  join  with  thofe 
which  lay  out,  when  the  Enemy  was  weary',  and  their  Ships  foul,  (hould 
be  able  to  make  many  notable  Advantages  upon  them ; of  which  they 
whoadvifed  it  were  fo  confident,  that  they  did  believe  this  Defenfive  Way, 
thus  ordered  and  profecuted,  would  prove  a greater  Damage  to  thcEne- 
my’in  their  Trade,  and  all  ocher- Refpedts,  than  they  had  ever  yet  under- 
gone. And  in  all  this  Counfel  and  Kefolution  I had  no  other  Part  than 
being  prefent ; and  not  underftanding  the  fubjedl  Matter  of  the  Debate,  I 
thought  myfelf  not  to  be  able  to  anfwer  any  of  the  Rcafons  which  had 
been  alledged. 

Thefe  Confiderations,  upon  a full  Survey  of  his  ill  Condition  at  Home 
and  Abroad,  induced  his  Majefty  to  wifli  that  there  were  a good  End  of 
the  Warj  which  Inclination  his  Majclly  vouchfafsd  to  inform  me  of. 
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well  knowing  that  I would  be  very  glad  to  contribute  all  I could  to  it, 
as  the  Thing  I defired  moft  in  this  World,  and  which  1 thought  would 
prove  the  greateft  Benefit  to  the  King  and  Kingdom  ; and  his  Majefty 
likewife  told  me,  tint  he  found  all  thofe  who  had  been  mol!  forward  ani 
impatient  to  enter  into  this  War,  were  now  weary  of  it,  and  would  be 
glad  of  a Peace  : So  that  there  remained  now  nothing  more  to  do,  than  for 
his  Majefty  to  advife  with  whom  he  thought  fit  (lor  there  feented  many 
Reafons  to  conceal  both  the  Inclination  to  Peace,  and  the  Refolution  not 
to  fet  out  a Summer  Fleet,  from  being  publickly  known)  what  Method  to 
obferve,  and  what  Expedients  to  make  ufe  of,  for  the  better  fecuring  this 
wifhed-for  Peace,  without  appearing  to  J»c  too  folicitoas  or  importunate 
for  it,  or  fo  weary  of  the  War  as  in  truth  he  was  ; and  to  this  Confuta- 
tion his  Majefty  was  plenfed  to  call,  together  with  his  Roval  Brother, 
Prince  Rufert,  the  General,  the  Lord  Treafurer,  myfeif,  and  thofe  other 
honourable  Pcrfons  with  whom  be  ufed  to  advife  in  his  moft  fecrct  and 
moft  important  Affairs. 

That  which  occurred  firft  was,  to  ccnfidcr  whether  there  were  any 
Hope  of  dividing  the  Feenth  from  the  Dutch ; upon  which  Suppofition 
the  ProfpeJt  was  not  unplcafant,  the  War  with  one  of  them  beinij  hope- 
fully enough  to  be  purfued  ; the  Conjunction  was  only  formidable  : And 
to  this  purpofc  fcvcral  Attempts  were  made  both  in  France  and  Holland ; 
both  Sides  being  equally  rcfolvcd  not  to  frparate  from  each  other,  'till  a 
joint  Peace  Ihould  be  mode. with  England,  though  they  both  owned  a Jea- 
loufy of  each  other,  thofe  of  Holland  having  a terrible  Apprchenfion  and 
Forelight  of  the  King  of  France’s  Defigos  upon  Flanders,  which  would 
make  his  Greatncfs  too  near  a Neighbour  to  their  Territories  j befides, 
that  the  Logick  of  his  Demands  upon  the  Devolution  and  Nullity  of  the 
former  Treaty  upon  the  Marriage,  was  equally  applicable  to  their  whole 
Intercft,  as  it  was  to  their  Demands  from  the  King  of  Spain : And  France, 
upon  all  the  Attacks  they  had  made  both  in  France  with  the  Amballador 
there,  and  in  Holland  by  their  own  AmbaJIidor,  found  clearly,  that  they 
were  to  expert  no  Affiftance  from  the  Dutch  in  their  Dcfigns,  and  that  ac 
lead  they  wilhcd  them  ill  Succefs,  and  would  probably  contribute  to  it 
upon  the  firft  Occafion  ; and  this  made  them  willing  to  determine  their 
fo  ftri£l  Alliance,  which  was  already  very  chargeable  to  them,  and  not 
like  to  be  attended  with  any  notable  Advantage,  except  in  weakening  an 
Ally  from  whom  they  probably  promifed  themfelvcs  more  good.  How- 
ever, neither  the  one  or  the  other  could  be  induced  to  enter  into  any 
Treaty  apart,  though,  they  both  feeracd  willing  and  defirous  of  a 
Peace ; in  order  to  which,  the  Dutch,  through  the  Swedes  Ambaffa- 
dor’s  Hands,  had  writ  to  the  King,  to  offer  a Treaty  in  any  fuch  neutral 
Place  as  his  Majefty  Ihould  make  choice  of ; prqfdfing  that  they 
fhould  make  no  fcruplcof  fending  their  Ambaffadors  dire&ly  to  hisMa- 
jefty, but  that  their  Conjun&ion  with  the  other  two  Crowns,  which  re- 
quired a neutral  Place,  would  not  admit  that  Condefcenfion ; and  at  the 
fame  Time  they  intimated  to  the  Swedes  Ambafladors,  that  the  King  of 
France  would  not  fend  his  AmbaffaJors  into  Flanders,  or  any  Place  of  the 
King  of  Spain's  Dominions  ; and  therefore  wifhed  that  his  Majefty  would 
make  choice  of  Dijfthlorp,  Cullen , or  Frankfort,  or  Hamborough,  or  any 
othcrPlacc  which  hisMajefty  fhould  think  more  convenient  than  the  other, 
under  that  Exception  : All  which  Places,  and  in  truth  any  other  out  of 
the  King  of  Spain's  Dominions,  were  at  fuch  a Diftance  (the  Winter  be- 
ing now  near  over),  that  there  could  be  no  reafunable  Expectation  of 
the  Fruit  of  the  Treaty  in  Time  to  prevent  more  Ails  of  Holtility. 

About  this  Time  the  Earl  of  St.  Albans  having  been  fent  into  England 
by  the  Queen-Mother  upon  her  own  particular  Affairs,  Monficur  De 
Ruvigny  did  write  to  him,  that  that  Court  did  carneftly  defire  a Peace  ; 
and  that,  if  he  were  in  France , he  did  believe  fame  Expedient  might  be 
found  that  would  produce  the  fame  ; and  he  continued  for  many  Weeks 
together  to  write  very  carneftly  to  the  Eail  of  St.  Albans  to  come  into 
France  with  Authority  to  treat  and  conclude  a Peace,  and  that  it  might 
be  made  before  fufpeck-d.  All  which  Letters  the  Karl  (hewed  to  his 
Majefty.  Mr.  De  Rstvigny  was  a Perfon  very  well  known  to  the  Kins, 
and  many  orhers  in  the  Court,  to  be  too  wife  a Man  to  write  upon  lucha 
Subject,  and  in  fuch  a Manner,  without  very  good  Authority  ; and  that 
he  was  likewife  a Man  of  Honour,  and  would  not  fjffcr  himfelf  to  be 
made  ufe  of  upon  any  unworthy  Ddizn  ; and  therefore  his  Majefty  con- 
cluded, that  it  would  be  fit  that  the  Earl  of  St.  Albans  fhould  tranlporc 
himfelf  into  France ; who  having  difpatched  all  the  Bufinefs  for  which  he 
was  lent  by  the  Queen,  his  Return  could  adminifter  noCaufe  of  Jealoufy 
to  any;  nor  had  he  fo  much  as  a Letter  of  Credit  from  the  King,  and 
only  had  Direction  to  underftand  from  Monfieur  De  Rtevigw/,  upon 
what  Ground  he  had  fo  earnefUv  invited  him  over,  and  to  receive  any 
Propofitiun  he  or  any  body  clfc  fhould  offer  in  order  to  Peace,  which  be 
Ihuukl  tranlmit  to  his  Majefty,  and  expea  an  Anfwer;  with  a pofttive, 
negative  Inftru&ion,  that  ii  any  Propofition  fhould  be  made  to  him  to 
oblige  his  Majefty  to  affill  the  French  again!!  Flanders , he  fhould  utterly 
reject  it.  1 

At  the  fame  Time  the  Baron  De  IJfola,  who  was  Envoy  from  the 
Emperor,  and  a much  more  dexterous  Man  than  the  Spanijle  Ambaf- 
fador,  and  fo  more  relied  upon  in  Madrid  as  well  as  Vienna,  in  thofe 
Affairs  which  concerned  their  Joint  lntcrcft,  pretended  to  have  re- 
ceived Letters  from  Holland,  by  the  Con  fen  t and  with  the  Privity  of 
De  Witt,  that  they  had  there  a great  Mind  to  Peace  ; and  that  it  De 
Wilt  (who  was  looked  upon  as  the  only  Man  that  oppofed  it)  might 
receive  any  Affurance  of  the  Good-will  and  Prote&ion  of  the  King, 
he  would  be  willing  to  negotiate  the  Pease,  whether  Frame  fhquFi 
be  willing  to  it  or  110;  and  the  Baron  (who  had  nothing  more  to 
folicit  on  the  Emperor’s  Behalf)  offered  immediately  to  take  his 
Leave  and  return  to  Rruffth,  and  from  thence  lie  would  go  in. cgr.it o 
to  the  Hague,  and  confer  with  De  Witt,  and  would  thereupon  give 
his  Majefty  Advcrtifemcnt  what  he  might  depend  upon.  The  Kin<r 
would  have  thought  the  better  of  any  Peace  that  had  been  procured 
without  the  Jnierpofit.on  of  France,  and  therefore  willingly  con  fen  ted 
to  his  Journey;  and  gave  biin  Leave  to  allure  De  Wat,  that  he  fhould 
find  all  poffible  Good-will  and  Friendfbip  from  his  Majftv,  and 
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that  his  Majefty  dcfired  nothing  more  than  a juft  and  an  honourable 
Peace,  and  upon  Fuch  Conditions  as  might  make  it  lading. 

Whilit  the  It  Matters  were  in  Agitation  in  Franc/  and'  in  Holland,  the 
Swedes  Ambafliidors  carncltly  lolicitcd  for  an  Anl’wcr  to  the  Letter  they 
prefented  to  his  Majeity  from  the  States , concerning  a Neutral  Place; 
which  put  h<>  Mjjctfy  to  another  Deliberation.  Nut  to  mum  any  An- 
fwer,  would  be  interpreted  a Refulal  of  the  Treaty,  and  lb  make  his 
Majefty  appear  to  ali  Chriftian  Princes  to  he  better  p.cafcd  with  the 
War.  To  accept  of  any  of  thofe  Places  infntuated  from  the  Dutch, 
would  be  agamft  his  Dignity,  in  To  far  condefctnding  to  the  unreafon- 
able  Impofition  of  the  Kini>  of  France  % and  vet  to  nominate  any  Place 
in  Flankers  for  the  Treaty,  after  France  had  to  pofitiwly  declared  itfclf, 
would  be  interpreted  both  by  France  and  H Aland  as  a Krj  &ion  of  the 
'Treaty,  at  I calf  would  make  France  lefs  ibiiciious  for  a guod  End  of  it. 
When  his  Majefty  call  d that  Committee  of  the  Board  to  confult  upon 
fomc  Expedient  in  this  Affair,  he  propofcd  himfelf  one  Expedient,  which 
1 am  fure  i had  not  heard  of  before  ; which  was,  to  make  Choice  of  the 
Hague  for  the  Place  to  treat  in.  The  Condefcettftoit  to  Holland , in 
fending  his  Ambaiiadors  to  treat  in  their  own  Province,  was  not,  upon 
a Difquiluion  of  it,  thought  to  be  of  that  Importance,  as  to  neglect  the 
Ben  this  ami  Conveniences  which  might  rcafonaby  be  expected  from 
the  having  it  in  that  Place.  The  People  were  not  only  g.ncrally  very 
weary  of  the  War,  and  drfirous  of  a Peace,  but  the  States  themfelves 
were  very  much  divided,  and  De  Wttt  had  Seen  expofed  to  many  Diffi- 
culties and  Reproaches,  under  the  Character  of  being  the  folc  Pcrlbn 
who  defiled  the  Piolccutiod  of  the  War;  and  he  had  prevailed  mol),  by 
faking  upon  him  to  affure  the  States , that  the  King  had  no  Thoughts  of 
Peace,  but  only  labouird  to  feparnto  Fiance  from  them,  and  divide  them 
antongft  thcmft-lves.  There  could  not  be  a greater  Mailift-ftation  of  his 
Majelty’s  ardent  Dtlirc  of  Peace,  than  by  offering  to  fend  his  Ambafia- 
dors  to  the  Place  where  the  Body  of  the  States  themfelves  refided,  and 
who  would  be  the  only  Judges  of  the  Rcafonablenefs  of  what  his  Ma- 
jefty Ihould  propofe,  and  by  being  upon  the  Place  might  give  all  Expe- 
dition to  the  Work  : Beftdes,  that  all  other  Princes  concerned  had  their 
Minillcrs  likcwife  there  ; and  therefore  if  his  Majcfty’s  Overture  in  this 
Particular  fhouid  be  rejected,  all  the  World  would  conclude  that  tile 
Dutch  would  not  endure  fo  much  as  to  hear  of  Peace.  And  upon  thefe 
Keatons  the  Refutation  was  taken  to  name  the  H-gue  for  the  Place  of 
the  Treaty  ; and  his  Majefty ’s  Letters  were  difp.itchcd  accordingly. 

The  fir  ft  News  wc  heard  from  Paris  and  the  Hague,  after  the  Ea'l  of 
Sc.  Albans  being  arrived  there,  and  the  Baron  D/  ljj.la  at  Rrujpls , was  a 
great  Complaint,  that  the  King  had  fent  the  Baron  De  ljjolu  privately 
to  the  Hague  with  Overtures  of  Peace  ; but  efpecially  with  Dcfign  to 
divide  Holland  from  France , and  to  perfuade  them  to  break  their  Alliance 
with  them  ; in  which  there  were  foine  particular  Exptcffions  which  his 
Majrfty  had  in  truth  ufed  to  the  Baron  De  IJfola,  and  many  other  which 
he  had  never  ufed.  'I  he  King  had  Reafon  to  conclude  from  hence,  that 
De  fVitt  was  never  to  be  treated  withal  privately;  and  that  the  Baton 
De  ljjita  was  not  to  he  trufted,  he  having  perfuaded  and  prevailed  with 
his  Majefty  to  give  him  Leave  to  fpeak  with  De  Wut  upon  fomc  Letters 
he  had  flu  wed  the  King  from  Monfieur  Friquett , the  Emperor’s  Envoy 
at  the  Hague,  a Gentleman  not  unknown  to  hts  Majefty,  and  of  a very 
clear  Reputation ; wherein  there  was  Mention  of  a Difcourfc  made  by 
De  fVitt  to  hint,  which  might  very  well  encourage  the  King  to  give 
that  in  Charge  to  the  Baron,  which  his  Majefty  had  in  truth  commended 
to  him  : Nor  in  truth  had  it  been  material,  if  he  had  faid  no  more  than 
his  Majefty  gave  him  Leave  to  do;  which  yet  he  promifed  not  to  men- 
tion, except  he  clearly  dilcerned  the  other  to  be  very  willing  to  deal  as 
freely  with  Itis  Majefty  ; but  it  plainly  appeared  that  the  Baron  had  far 
exceeded  his  Commifliort,  and  faid  many  Things  for  which  he  had  not 
any  Power,  and  which  in  truth  had  never  palled  in  Difcourfc  between 
the  Kim*  and  him.  And  as  the  King  of  France  had  always  expreffed  the 
greateft 'Prejudice,  and  the  molt  bitter  Jealoufy,  front  the  Time  that  the 
Baron  was  defigned  for  England,  as  a Pcrfon  who  delighted  in  nothing 
fo  much  ns  in  puzzling  and  perplexing,  and  creating  intricacies  in  all 
Treaties  in  which  he  had  ever  been  engaged,  which  had  been  many  in 
feveral  Courts  ot  Chrjleniltm ; fo  indeed  Ins  Parts  were  ntoft  proportioned 
for  embroiling  and  for  preventing  any  Coitctafion,  in  which  he  gave  him- 
felf  Leave  to  fay  and  do  any  Thing  which  he  thought  would  contribute 
to  his  End,  without  the  lea'll  Conlideration  of  Ingenuity  or  Sincerity  in 
the  Matter  ; though  otherwife  it  cannot  be  dented  that  he  was  a Man  of 
great  Parts,  and  of  u univcrfal  Underftanding  in  the  Affairs  of  Chriflendom, 

At  the  fame  time  the  King  of  France  complained  of  the  Authority 
given  by  his  Majefty  to  the  Baron  De  Ijfola , we  found  in  the  Dutch  primed 
Gazette  the  Copy  of  a Letter  written  then  by  the  King  of  France  himfelf 
to  the  States ; in  which  he  informed  them  of  the  Earl  of  St.  Albans  being 
newly  come  to  him  with  Propofitions  from  the  King  of  England  in  order 
to  Peace ; and  that  he  had  a Plenipotentiary  Commilfion  to  treat  and 
conclude,  mentioning  fomc  of  the  Conditions  he  had  offered  ; and 
therefore  d. fired  that  they  would  arm  their  Ambaffadors  in  France  to  join 
in  the  Treaty.  This  gave  his  Majefty  great  Offence,  and  juft  Caufe 
to  fufpedt  that  whatever  Pretences  France  had  made,  it  did  not  at  all  de- 
fire  the  Peace  ; any.  he  hail  the  more  Rcaftm  to  complain  of  this  Injury, 
bccaufc  there  was  not  the  lead  Colour  or  Ground  of  Truth  in  the  Rela- 
tion, the  Earl  of  St.  Albans  having  not  any  thing  like  a Commilfion  ; 
nor,  as  he  protefted  upon  this  Occafioii,  (whereof  he  had  ltkewil'e  taken 
Notice  at  Paris,  and  complained  before  he  could  have  any  Advertifcment 
from  England)  had  lie  ever  pretended  to  have  the  leaft  Tower  from  his 
Majefty ; nor  had  he  ever  mentioned  any  of  thofe  Particulars  to  any 
t'erlbn  which  were  fo  formally  inierted  in  that  King’s  Letter  to  the 
Stain  : And  hi-  Majefty  was  the  more  confirmed  in  his  Belief  that  France 
would  not  contribute  to  the  Peace,  bccaufc  they  did  at  this  very  Time, 
with  equal  Paflion  to  De  fVitt  himfelf,  oppofc  the  Treaty  at  the  Hague  ; 
again fl  which  they  could  have  no  Resfon  to  except,  if  they  had  a Mind 
to  the  Peace,  unlefs  they  hoped,  by  the  Trick  that  is  mentioned  before, 
to  have  got  the  Treaty  to  Paris  by  a Commiflion  to  the  Earl  of  St. 
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Albans-  which  they  had  tried  all  the  Ways  they  could  to  obfaitt,  and 
his  Majefty  had  as  pofttively  tefufed  to  grant,  and  then  rcfolved  to  infill 
on  the  Hugs,e,  or  upon  fomc  Place  in  Flanders,  let  the  Succefs  be  Wha: 
it  would. 

During  this  Agitation,  =n  Exprcfs  was  lent  over  from  the  Earl  of  St. 
Albans,  with  two  Papers  which  he  had  received  from  Monfieur  De  Lj- 
onnr,  and  both  in  his  own  Hand,  which  Originals  were  fent  to  the  King  ; 
the  one  contained  a Propofilion  for  the  Peace,  that  there  ftmuld  be  no 
Mention  of  the  Charges  of  the  War,  or  trie  Damages  received  by  it  on 
cither  Side  ; but  that  it  llioulJ  be  in  his  Majeily's  Choice,  whether  all 
Things  Ihould  remain  in  the  State  they  wrre  at  prefent,  cither  Side  to 
keep  what  it  had  taken,  and  were  poffcflcd  of  by  reafori  of  the  War; 
or  that  both  Sides  Ihould  come  to  an  Accompt,  and  either  be  repaired  by 
the  other  for  the  Damages  it  had  fuftained  ; and  that  after  his  Majefty 
i had  made  his  Election  of  thofe  two  Particulars,  from  thence  the  Peace 
Ihould  be  ooferved  between  the  King  and  the  Dutch,  according  to  the 
tali  Treaty  which  had  been  made  at  Lon  dm  after  his  Majefty's  Return. 

■ The  other  Paper  was  a Propofition  made  to  his  Majefty,  that  he  would 
I promile  under  his  Hand  that  he  would  not,  during  tic  Space  of  a Year 
| ro  come,  enter  into  any  Treaty  to  the  Prejudice  of  France,  nor  give  any 
I Afiiftancc  againft  F-ance  during  that  Year,  this  Overture  bring  made 
1 about  the  Beginning  of  March-,  and  in  Cunfidcration  hereof,  the  King 
of  France  would  reftorc  the  Ifland  of  Sr.  Chriflefbtr's , which  he  had 
[ newly  taken  from  the  Englijb,  and  w«uld  undertake  that  the  Dutch 
Ihould  confcnt  to  the  Peace  upon  the  Conditions  formerly  mentioned  ; 

1 and  that  the  Treaty  Ihould  he,  if  his  Majclly  dcfircJ  it,  at  Dover  or 
Canterbury,  fince  it  would  not  he  pnffible  to  pertuadc  De  fV.tt  ever  tocon- 
lenr  that  it  Ihould  be  at  the  H.gue ; which  he  looked  upon  as  a Difign 
only  to  countenance  the  Party  of  his  Enemies  : And  at  the  fame  time 
the  States  writ  again  to  the  King,  and  offered  to  treat  at  Dover  or  Can- 
terbury. 

Though  his  Majefty  had,  in  all  hts  Anfwcrs  to  the  Dutch,  demanded 
Satisfaction  for  the  Damages  he  had  fuftained,  and  for  the  Charge  of 
the  War;  and  made  little  Doubt,  if  France  had  not  entered  into  that 
Conjunction,  th.it  they  would  have  been  induced  to  have  made  fomc 
Compcnlation  towards  it;  yet  the  Cafe  was  now  altered,  and  they 
thought  themfelves  by  the  new  Alliances  to  Hand  upon  the  Advantage 
Ground,  fo  that  his  Majefty  found  anv  Demand  of  that  kind  would  not 
be  fulimtttcd  to  ; nor,  in  truth,  had  tfic  iike  been  infilled  upon  in  any 
Treaties  of  this  Age,  after  the  longeft  or  fliarpeft  War  that  had  been 
made.  Hereupon,  after  full  Deliberation,  his  Majefty  was  well  con- 
tented to  accept  of  the  Propofitions  made  by  the  King  of  France  for  the 
Peace,  and  made  choice  of  the  Eirft  Alternative,  that  both  Parties 
Ihould  be  contented  to  enjoy  what  they  had  got  without  any  Accompt, 
the  Dutch  having  loft  very  much  moie  than  the  Englijb ; and  we  having 
taken  from  them  in  Guinea,  and  upon  that  Coaft,  more  important  Places 
than  they  had  taken  from  Us  : And  the  Rcllitution  of  St.  Chrj/op'er' s 
by  the  King  of  France , put  his  Majefty  into  the  fame  Condition  tn  his 
Plantations  in  the  IVrJI- Indies,  as  he  had  been  before  the  War. 

When  his  Majefty  thought  that  all  Things  upon  the  Matter  had  been 
adjufted,  and  cured  the  lei’s  where  the  Treaty  fhouid  he;  and  having 
fent  fuch  an  Anfwcr  into  Fran.e  as  was  punctually  agreeable  to  what  had 
been  thence  delired  ; he  received  another  Difpatch  front  thence,  with  in- 
finite Excufcs,  and  Protcftations  of  Sincerity,  that  the  Dutch  had  ex- 
prelly  refuted  to  confent  to  a Peace,  except  the  Kin-'  would  remit  and 
part  with  the  111  mid  of  Pdaroene  in  the  E Jl-Indics  ; art  Ifland  which  had 
been  formerly  taken  by  the  Dutch  from  the  Englijb  with  very  foul  Cir- 
cuntllanccs,  and  the  Rc-dclivery  whereof  was  promifed  by  them  lit  their 
Treaty  with  Cromwell,  and  again  renewed  in  their  Tift  Treaty  with  the 
King,  and  his  Majefty  had  lent  Ships  thither  to  receive  it;  which  not 
being  delivered  upon  Pretence  of  W ant  ol  fomt  Formality  in  the  demand- 
ing, it  was  one  of  the  Grounds  of  the  prefent  War,  as  an  Indignity 
and  Breach  of  Faith  towards  tas  Majefty  : though  they  protefted  that  it 
was  only  the  Fault  of  their  Governour  in  thofe  Parts,  who  for  want  of 
an  Order  from  the  Eajl-India  Company,  though  he  did  receive  the  Order 
of  the  Statei-General , had  not  reful’cd,  but  delayed  its  Delivery  ; and 
that  that,  and  all  other  Orders  that  could  be  required,  were  a^ain  renew- 
ed, and  already  fent  thither,  and  they  were  confident  the  Place  was  by 
that  time  given  up.  It  was  alledgcd  by  the  King  of  France,  that  the 
Dutch  had  always  declared  to  him,  in  all  the  Dilcourfcs  which  had  been 
between  them  of  a Treaty,  that  they  would  never  reftore  Pttla-o.nc  : 
And  Monfieur  De  Lyonne  protefted,  that  he  had  never  known  that  the 
Reftitution  thereof  was  comprehended  in  the  hit  Treaty,  but  conceived 
that  it  would  fall  within  the  Alternative,  if  the  King  Ihould  make 
Choice  of  that ; which  he  had  done,  oroihtrwifc  would  fall  into  thr  A-  - 
compr  : and  concluded  with  a very  earned  Dcfire,  that  the  King  would 
rather  yield  in  that  Particular,  than  break  the  Treaty  for  an  Hland  which 
was  nothing  worth  for  the  prefent,  nor  could  be  made  valuable  in  lets 
than  feven  Years ; with  a Proteftation  ftill,  that  he  would  do  all  that 
was  in  his  Power  to  perfuade  the  Dutch  to  part  with  Pdaroone ; but  if 
they  Ihould  deny  to  do  it,  he  could  not  frparato  himfelf  from  them  upon 
that  Point,  fince  they  had  Hill  mentioned  it  as  a Condition  .-  but  if  his 
Majefty  would  yield  in  that  Particular,  all  Difficulties  Ihould  be  remov- 
ed, and  the  Treaty  concluded without  any  new  Obftruclion.  Tin's  un- 
reafonable  Litigation,  and  the  receding  from  what  had  been  (o  fully  un- 
dertaken before,  removed  all  Confidence  from  his  Majefty  of  the  li’nccre 
Intentions  of  France  ; nor  could  he  forefee  what  other  new  Scruples 
would  anfc  from  the  one  hand,  and  be  admitted  by  the  other.  How- 
ever, after  a full  Deliberation  with  his  Council  upon  the  whole  State  of 
his  Affairs,  and  after  having  communicated  to  them  ail  that  had  palled, 
he  did  refolve  not  to  reject  the  Treaty,  hut  was  contented  that  Lir.de 
lljoulJ  be  the  Place  ; not  thinking  it  fit,  for  many  Rsafons,  to 
bring  the  Treaty  to  Dover  or  Canterbury,  ro  give  the  Enemy  that 
Advantage  if  it  Ihouid  prove  ineffectual,  that  it  Ihould  be  broken  in  his 
own  Dominions;  or  to  makeotlier  Advantages  by  lnfulions  to  the  People, 
who  were  generally  mote  diffatished  than  they  hud  Reafon  to  be  : 
K k k ’ And 
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And  thereupon  his  Majefty  named  the  Lord  HMis,  and  Mr-  Henry  Coven- 
try of  his  Majefty’s  Bed-Chamber,  for  his  Amb::iTado:s  in  that  Treaty, 
Men  very  well  qualified  for  the  Service,  who  were  difpatched  to  Breila  as 
foon  as  wasrpoffible,  which  was  about  the  Beginning  of  May ; France 
having  promifed,  that  the  Fleet  under  the  Command  of  the  Duke  De 
Beaufort  Ihould  remain  in  the  Port,  and  that  he  would  ufc  his  utmoft 
Power  to  difpofe  the  Dutch,  in  the  Entrance  into  the  Treaty,  to  content 
to  a Ceffation,  that  fo  there  might  be  no  more  Afis  of  Hoilility  on  cither 
Side,  un:ii  it  mightappear  what  Succefs  the  Treaty  was  like  to  have  to- 
wards a Peace  : And  concerning  the  Bufinefs  of  Polaroent , be  gave  them 
Charge  to  infift  upon  the  Delivery,  and  fent  to  the  Eajl-India  Company, 
who  had  the  foie  Xntereft  in  chat  [flam),  to  fend  their  Deputies  to  the 
Treaty,  who  ihould  be  privy  to  all  that  ihould  be  treated  upon  that  Af- 
fair, and  who  might  propofc  or  accept  wlnufoever  they  thought  bed  for 
liirmfelves  ; towards  the  obtaining  whereof,  France  was  fo  fully  engaged 
to  ufc  their  utmoft  lnterpofition. 

What  pafii’d  during  the  Treaty  is  known  to  fo  many,  that  I need  not 
mention  it  here,  every  Difpatch  from  the  AmbaiTadors  being  read  and  de- 
bated at  the  Council-Board^  3nd  when  fuch  Difficulties  did  arite  that 
the  Ambaftadors  would  not  take  upon  them  to  make  any  Conclufion  with- 
out a particular  Communication  of  the  Temper,  and  Difpofition,  and 
Refolution  of  all  the  Pcrfons  concerned,  they  thought  fit  that  one  of  them- 
felvcs  (the  Lord  Ambaftador  Coventry ) fhould  attend  his  Majefty,  beirfg 
obliged  to  return  with  his  Majefty’s  Anfwer  within  fo  many  Days ; and 
as  form  as  he  arrived,  he  gave  his  Majefty  a full  Account,  before  the 
whole  Council-Board,  of  all  that  had  palled  "in  the  Treaty  ; that  the  Dutch 
behaved  themfelvcs  very  infolently,  and  that  the  Authority  of  De  IFitt 
was  fo  great  at  the  Hague  with  the  States,  that  Nobody  durft  oppofc  any 
thing  he  adv ifed  ; that  the  Dane,  by  his  Inftigation,  had  made  Demands 
of  a very  infnlenr  Nature  ; that  they  believed  that  the  French  Ambafta- 
dors  had  behaved  thcmfelves  very  well,  and  done  all  that  was  in  their 
Power  to  do,  and  had  reftrained  the  Dutch  from  their  Infolcnce  by  Threats 
and  Menaces,  which  they  likewife  uted  towards  the  Dane : In  fine,  he 
read  all  the  Articles  which  were  concluded  between  them  ; with  all  thofc 
which  remained  undetermined  and  uncontented  to,  on  either  Side ; with 
what  the  French  Ambaftadors  refolved  to  perfuade  and  reduce  the  Dutch 
to  confent  to  yield  to,  or  to  declare  againft  them  in  their  Mailer’s  Name. 
Upon  which  Report,  every  particular  Article  was  at  large  debated  at  the 
Board,  which  took  up  many  Days.  The  Ambaftador  laid,  there  was 
not  the  leaf!  Hope  of  having  Polaroont  reftored  to  the  Englijh ; that  they 
faid  it  was  contained  in  that  Alternative  which  the  King  had  made  Choice 
of ; and  when  it  was  replied  to  them,  that  the  Words  of  that  Alternative 
clearly  determined  the  contrary,  for  that  cither  Side  was  to  remain  pof- 
fefted  of  what  they  had  got  by  rcafon  of  the  War,  which  could  not  be  ap- 
plied to  tiiis  Ifland,  which  they  had  unjuftlv  taken  and  ufurped  fo  many 
Years  before;  and  that  they  were  obliged,  by  the  laft  Treaty,  to  reftorc 
it,  fo  that  the  War  had  no  Operation  upon  that;  to  this  they  anfwcred. 
That  they  had,  according  to  the  Treaty,  fent  Orders  for  the  Rc-dclivcry 
of  it,  and  that  they  believed  it  had  been  delivered  accordingly;  and  that, 
upon  the  News  of  the  War,  their  Subjects  had  re-taken  it  again,  which 
would  bfing  it  within  the  very  Letter  of  the  Alternative  : And  this  our 
Eajl- India  Company  was  fa  far  from  con  trad  idling,  that  they  believed  it 
to  be  true,  and  had  fliewed  rnc,  before  the  T reaty  began,  a Letter  they 
had  received  from  one  of  their  Factors  in  th c Indies,  that  there  was  a Re- 
port there,  that  the  Dutch  had  delivered  up  Polaroone  to  thofe  who  were 
tent  to  receive  it,  and  that  Ihortly  after  that  they  had  taken  it  from  them 
again  ; and  therefore  they  defired  that  a fpecial  Article  might  be  inferred 
in  the  Treaty,  whereby  the  Dutch  might  be  obliged  to  give  it  up  again, 
if  they  had  in  truth  fo  indirectly  delivered  it,  that  they  might  again  rc- 
poffcls  thcmfelves  of  it ; which  could  not  but  be  underftood  to  be  a plain 
Violation  of  their  Publick  r aith,  or  a vile  Artifice  to  elude  it.  The  Am- 
bafiadors  replied.  That  if  it  had  been  in  truth  delivered  by  them,  though 
fo  indirectly  taken,  they  could  not  infift  upon  it,  but  allow  it  to  be  in  the 
Alternative  ; they  defired  only  that  it  might  be  inferred  in  the  Article, 
that  if  in  Truth  it  had  never  been  delivered,  they  fhould  be  obliged  to  do 
what  fo  long  fince  they  fhould  have  done.  The  Dutch  anfwcred,  That 
the  End  of  this  Treaty  was  to  eftablifh  a firm  Peace,  and  therefore  they 
would  admit  of  no  doubtful  Expreffions  which  might  create  future  De- 
putes. The  AmbaiTadors  faid.  It  was  very  evident,  and  the  French  Am- 
baffadors  had  acknowledged  the  fame  to  them,  that  they  were  refolved 
never  to  part  with  the  Ifland  ; fo  that  there  remained  no  more  to  be  con- 
fidcred  upon  that  Particular,  but  whether,  upon  the  Refufal  of  Polaroone, 
the  War  fhould  be  continued.  The  Eaji-Itulia  Company  were  fent  for 
to  deliver  their  Opinion;  and  they  very  frankly  declared,  that  they  be- 
lieved a Peace  to  be  very  ncceflary  for  the  Kingdom,  and  therefore  would 
not  that  the  War  fhould  be  continued  upon  any  particular  Intercft  of 
theirs;  and  it  was  evident  enough,  that  if  the  War  continued,  their 
whole  Eajl- India  Trade  muft  be  deftroyed,  the  Dutch  being  fo  much  fu- 
perior  in  Shipping,  and  all  kind  of  Strength,  in  thofe  Parts.  Hereupon 
the  King  refolved  to  confent  to  their  keeping  of  Polaroone ; and  I do  not 
know  that  there  was  one  Man  at  the  Board  of  another  Opinion.  To 
conclude,  after  a long  Debate  for  fo  many  Days  upon  every  Particular, 
the  King  refolved,  with  the  Concurrence  of  the  whole  Board  (one  or 
two  Pcrfons  only  excepted),  to  confent  to  the  Peace  upon  fuch  Conccf- 
fions  and  Provifions  as  the  French  Ambaftadors  had  obliged  themfelves  to 
bring  the  Dutch  to  confent  to  ; and  thereupon  the  Ambaftador  returned 
with  full  Power,  and  in  a fliort  time  after  that  Peace  was  concluded  and 
publiflied.  And  therefore  1 cannot  underftand  how  his  Majefty  could 
be  deluded  or  betrayed  in  that  Treaty,  which  patted  with  fuch  a full 
Examination  and  Difquifition  ; and  in  all  which  Debates  his  Majefty 
himfelf  had  taken  the  Pains  to  difeourfe  more,  and  to  enlarge  himtelf  in 
the  Anfwer  of  all  thofe  Obje&ions  which  were  forefeen,  than  I had  ever 
known  him  to  do  upon  any  other  Article, 
it  is  vary  true,  that  I had  been  commanded  by  the  King  to  write  moft 
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of  the  Letters  and  Directions  which  had  been  fent  to  the  Esrl  of  St.  AH 
ham  from  the  Time  of  his  going  over,  concerning  the  Treaty,  his  Lord- 
fHip  having  (I  prefume  by  the  fame  Direction)  directed  moft  of  his  Let- 
ters to  me  ; and  moft  of  the  Difpatchcs  to  the  AmbaiTadors  were  likewife 
prepared  by  me,  they  being  by  their  Inftru&ions  (without  my  Defire  or 
Privity),  to  tranfmit  their  Account  to  one  of  the  Secretaries,  or  to  my- 
fcif ; But  it  is  as  true,  that  I never  received  a Letter  from  cither  of  them, 
but  it  was  read  intirely  in  his  Majefty’s  Pretence  to  thofe  Lords  of  the 
Council,  who  attended,  where  Dire&ions  were  given  what  Anfwer 
ihould  be  returned  ; and  I never  did  return  any  Anfwer  to  either  of  them, 
without  having  firft  read  it  to  the  Council,  or  having  firft  fent  it  to  one 
of  the  Secretaries  to  be  read  to  his  Majefty  ; and  I can  with  a very  good 
Confcicnce  proteft  to  all  the  World,  that  I never  did  the  lead  Thing, 
or  gave  the  lead  Advice  relating  to  this  War,  or  relating  to  the  Peace, 
which  I would  r.ot  have  done  if  I had  been  expiring,  and  to  have  given 
an  Account  thereof  to  God  Almighty  that  Minute:  And  as  his  Majefty 
prudently,  and  pioufly,  and  paffionately  defired  to  put  an  End  to  that 
War;  fo  no  Man  appeared  more  delighted  with  the  Peace  when  it  was 
concluded  than  his  Majefty  himtelf  dief;  though,  as  far  as  I could  make 
any  Judgment  of  the  Publick  Affeftions,  the  Publication  of  that  Peace 
was  attended  with  the  moft  univerfal  Joy  and  Acclamation  of  the  whole 
Nation,  that  can  be  imagined  : Nor  is  it  eafy  to  forget  the  general  Con- 
ftemation  that  the  City  and  the  People  of  all  Conditions  were  in,  when 
the  Dutch  came  into  the  River  as  high  as  Chatham',  and  when  the  Dif- 
tcff.pcr  in  the  Court  itfelf  was  fo  great,  that  many  Perfons  of  Quality 
and  Title  in  the  Galleries  and  Privy-Lodgings  very  indecently  every  Day 
vented  their  Paffions  in  bitter  Execrations  againft  thofc  who  had  firft 
counfelled  and  brought  on  the  War,  wilhing  that  an  End  were  put  to  it 
by  any  Peace ; fome  of  which  Pcrfons,  within  very  few  Days  after,  as 
bitterly  inveighed  againft  the  Peace.  3nd  againft  the  Promoters  of  it.  But 
I am  fo  far  yet  from  repenting  or  being  afhamed  of  the  Part  I had  in  it, 
that  I look  upon  it  as  a great  Honour,  that  the  laft  Service  performed  for 
his  Majefty  was  the  tealin^  the  Proclamations,  and  other  Inftrumcnts  for 
the  Conclufion  and  Pcrfe&ion  of  that  Peace,  the  Great  Seal  of  England 
being  that  very  Day  fent  for,  and  taken  from  nic. 

The  Seventeenth  and  laft  Article  is.  That  I was  a principal  Author  of 
that  fatal  Counfel  of  Dividing  the  Fleet  about  June,  1666. 

How  far  1 have  always  been  from  giving  Advice  in  the  Profccution  of 
the  War  either  by  Land  or  Sea  (except  by  being  prefent  ar  fome  of  the 
Debates ) 1 have  at  large  fet  down  before;  I never  in  my  Lite  having 
pretended,  cither  in  the  Time  when  I ferved  his  late  Majefty  during  the 
War,  or  in  this  King's  Time,  to  underfland  any  thing  of  that  Affair  : 
But  when  I have  been  prefent  in  Councils  of  that  Nature,  I have  always 
governed  mytelf  by  their  Opinions  who  had  the  greateft  Reputation  of 
Skill  in  that  Profeffion  ; and  I never  prefumed  lefs  in  my  Life  to  give  an 
Advice,  than  1 did  in  this  Particular  concerning  the  Divifion  of  the 
Fleet ; and  I fhould  make  a full  Anfwer  to  this  Charge,  if  I fhould  fay 
no  more,  than  that  I am  not  guilty  of  it.  But  fince  it  hath  made  fo 
much  Noifc,  to  the  Difadvantagc  of  the  King,  and  of  the  Conduct  of 
his  Affairs,  and  that  no  Care  hath  been  taken  to  inform  Men  of  the 
whole  Carriage  in  that  particular  ; I will,  as  I have  done  3t  large  to  the 
other  Articles,  for  his  Majefty’s  Honour,  and  for  the  Vindication  of 
thofe  of  his  Council  who  were  prefent  in  thofe  Debates,  (how  unjuft  fo- 
ever  many  of  them  have  been  to  me)  fet  down  very  particularly  all  that 
I know  of  that  Matter,  and  how  the  Fleet  came  to  be  divided  ; upon  the 
View  of  which,  I am  of  Opinion,  what  Misfortuue  foever  attended  it, 
no  Man  will  haveCaufe  to  be  afhamed  of  any  Fault  he  committed  in  it. 
From  the  Time  that  his  Majefty  refolved  to  fend  Prince  Rupert  and  the 
General  with  a joint  Power  and  Authority  to  command  the  Licet,  there 
was  Caufc  enough  to  apprehend  that  there  would  not  have  been  fo  good 
an  Accord  between  them  as  the  conducting  fo  great  a Service  required  ; 
and  I was  then  thought  to  have  fo  great  an  Jntereft  in  both  of  them,  that 
his  Majefty  commanded  me  to  ufc  the  utmoft  Endeavours  to  difpofe  them 
to  a good  Underftanding  towards  each  other;  and  I believe  they  will 
both  confefs,  that  I performed  all  the  Offices  I could,  and  with  fome 
Succefs,  to  that  good  End  : And  I was  the  more  folicitous  in  it,  becaufe 
I found  that  the  Prince  was  much  unfatisfied  with  the  Refolution  his  Ma- 
jefty had  taken,  that  they  Ihould  both  go  in  one  and  the  fame  Ship ; and 
that  his  Highnefs  was  very  defirous  to  be  in  a Ship  by  himfelf,  and  even 
to  command  a Pjrtof  the  Fleet  upon  any  Enterprise  that  fhould  offer  it- 
felf, feparated  from  the  other  : And  there  was  too  general  an  Opinion, 
from  what  Ground  I know  not,  even  at  the  Time  when  our  Fleet  was 
ready,  and  when  the  two  Generals  went  to  it,  that  the  Dutch  were  not 
in  any  degree  ready  to  come  out ; that  the  greateft  Ships  had  not  taken 
in  their  Provifions,  and  that  they  had  not  Men  enough  to  man  the  Fleet; 
and  that  they  had  no  Dcfign  to  come  out  of  their  Port  till  the  Duke  de 
Beaufort  fhould  be  ready  upon  the  Coaft  to  join  with  them  ; which  Fleet 
was  then  at  Brejl , and  in  great  Readinefs.  I had  no  Part  in  managing 
the  Intelligence,  nor  in  truth  fo  much  as  a Correfpondence  by  Letter  at 
that  Time,  with  any  Man  in  France  or  Holland.  The  two  Generals 
were  not  many  Days  at  Sea,  when  my  Lord  Arlington  informed  his  Ma- 
jefty and  my  Lords,  that  he  had  received  Intelligence  from  a good  Hand, 
that  the  Dutch  were  in  no  degree  ready  to  come  out  with  their  Fleet  j and 
that  the  Duke  de  Beaufort  on  fuch  a Day  of  the  Month  had  all  his  Fleet 
ready,  and  his  Men  on  Board,  to  take  the  firft  Opportunity  of  the  Wind  to 
fet  fail  from  Brejl-,  that  the  Wind  had  been  fair  thefe  two  laft  Days,  and 
therefore  that  it  might  he  prefumed  that  he  was  by  that  time  at  Sea,  and 
making  his  Courfc  for  Holland.  Whereupon  it  was  confulted,  whether 
any  Order  fhould  be  fent  to  the  Fleet,  that  Prince  Rupert  with  Part  of  it 
might  bend  his  Courfe  towards  Brejl,  whilft  the  General,  with  the  other 
Part,  waited  the  Hollanders  Motion-  There  had  been  a long  Profpcft  and 
frequent  Debates  upon  this  Contingency,  and  how  advantageous  a thing 
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it  would  prove,  if  we  could  have  timely  Advertiferocnt  of  the  Duke  dt 
Breufjrfs  Motion,  that  a Part  of  the  Fleet  might  be  lent  to  encounter 
him  before  his  Conjunction  with  the  Dutch  ; and  to  that  Porpofc  the  Lord 
Arlington  had  taken  all  the  Pains  he  could  to  get  particular  Intelligence  of 
the  Motion  of  that  Fleet.  When  this  Intelligence  was  communicated, 
forat  were  of  Opinion  that  his  Majefly  Ihould  lend  prefent  Orders  to  the 
Generals,  that  Prince  Rupert  Ihould,  with  fuch  a Number  of  Ships  as 
they  Ihould  think  fit,  bend  his  Courfe  as  is  before-mentioned.  The  late 
Lord  Trcafuter  and  I were  prefent  at  this  Debate  ; and  though  we  fcldom 
offered  Advice  in  fuch  Calcs,  yet  being  now  both  of  one  Opinion,  wedib 
defire  the  Kmg,  that  he  would  not  take  upon  bimfelf  to  fend  pofitive  Orders 
in  an  Affair  of  fuch  Moment,  upon  an  Intelligence  that  might  not  be 
true  ; though  we  believed  it  to  b very  probable,  that  the  Generals  were 
like  every  Day  to  know  more  of  the  Motion  of  the  Enemy  than  we  could 
do  : Anu  therefore  we  humbly  ottered  it  to  his  Majcfty,  whether  it  might 
not  be  fit  in  this  Cafe  to  lend  fomc  of  the  Council  then  prefent,  and  who 
had  feen  the  Intelligence,  and  heard  the  whole  Debate,  prcfcntly  to  the 
Fleet,  to  inform  the  Generals  of  what  his  Majefly  had  heard,  and  of  the 
Conlideratioits  which  had  been  thereupon;  and  if  they  had  received  no 
Advertilcment  to  the  contrary,  and  upon  Conference  together,  thought 
fit  to  divide  the  Fleet,  and  that  Prince  Rupert  Ihould  let  Sail  in  order  10 
engage  the  Duke  i/t  Beaufort,  his  Majefly  would  be  very  well  content 
that  they  Ihould  put  that  Dclign  in  Execution,  without  flaying  for  far- 
ther Orders.  His  Majefly  was  plealcd  (with  the  concurrent  Opinion  of 
every  Perfon  prefent)  to  approve  nf  this  Propofition  ; and  immediately 
made  Choice  of  Mr.  Vice-Chamberlain,  and  Sir  William  Coventry,  to  ulc 
all  poffible  Expedition  to  find  out  the  Meet,  and  inform  the  Generals  of 
all  that  had  pall'  d.  I mull  not  forget  to  fay,  that  at  this  Conference, 
and  before  the  Meffengers  wore  difpaiched,  Mr.  Secretary  Morrice  inform- 
ed the  King,  that  he  had  received  Intelligence  very  different  from  what 
my  Lord  Arlington's  was;  which  was,  that  the  Dutch  Fleet  was  even  ready 
to  come  out,  all  their  Men  being  aboard,  which  was  likcwifc  commended 
to  thofc  two  honourable  Pcrfons  to  make  Part  of  their  Information.  The 
Winds  were  fo  favourable,  that  the  two  Meffengers  went  to,  and  returned 
from  the  Fleet  with  more  Speed  than  could  reafonably  have  been  expect- 
ed ; they  reported  to  the  King,  that  they  had  imparted  all  his  Commands 
to  the  Generals,  and  that  they  had  had  full  Conferences  together  upon 
it;  that  by  all  the  Intelligence  they  had  received,  they  did  conclude,  that 
the  Dutch  were  not  ready  to  come  out ; and  therefore  they  thought  it  very 
counleilablc,  that  the  Prime  Ihould  endeavour  to  meet  with  tiic  Dukerfe 
Beaufort ; and  in  order  to  that,  they  had  agreed  before,  their  coming  away, 
and  had  agreed  what  Ships  Ihould  attend  Prince  Rupert,  and  what  Ihould 
Hay  behind  with  the  General,  which  they  refoivcj  Ihould  be  executed  by 
fuch  a Time,  if  they  did  not  receive  his  Majelly’s  Orders  to  the  contrary  ; 
which  his  Majcfiy  did  not  think  fit  to  fend,  lince  they  were  of  the  fame 
Mind,  and  fo  they  feparated  each  from  other,  as  was  agreed,  I have 
heard  (but  I was  not  then  prefent)  that  upon  a more  certain  Intelligence 
that  the  D-tcb  Fleet  was  come  out.  Orders  were  lent  to  hinder  the  Prince 
from  goingout ; which,  if  they  had  been  tranlinitted  with  Care  enough, 
would  have  come  to  him  in  Tune  : But  there  being  lonie  Negligence  in 
that,  they  came  not  to  him  Time  enough  to  return  till  the  fecond  Day  of 
the  Engagement ; which  is  lo  well  known,  that  I need  not  enlarge  upon 
it.  And  this  is  all  that  I know  of  the  dividing  the  Fleet;  in  which  1 do 
not  know  that  any  Man  can  be  juftly  blamed  With  more  Rcafon  than  all 
Men  may  be,  whofc  Counfds  have  not  that  Succefs  which  is  defin'd; 
and  if  there  were  any  Fault  committed,  I am  Cure  there  is  no  Colour  to 
impute  it  to  me,  nor  am  I in  the  lealt  Degree  rcfponftblc  for  any  Conle- 
qucnce  upon  it. 

t have  now,  according  as  my  Memory  hath  been  able  to  fupply  (for  I 
have  not  any  Paper  or  Note  by  roe  for  my  Affiftance),  anfwered  every  par- 
ticular Charge  agaiufl  me ; 1 hope  fo  fully,  that,  how  powerful  foever 
my  Enemies  Ihall  be  yet  able  to  appear,  as  they  do  continue  very  power- 
ful, all  indifferent  Men  will  abfolve  me  from  any  Guilt:  Ami  though  1 
neither  do  or  can  expeft  any  thing  of  Juitice  or  Ingenuity  Irom  thofc 
Peifons  who  have  by  all  the  evil  Arts  imaginable  connived  my  Deliruc- 
tion,  by  infufing  into  his  Majefty’s  Ears  Stories  of  Words  fpoken,  and 
Things  done  by  me,  of  which  I am  as  innocent  as  I was  when  I was 
born,  and  other  Jealouftes  of  > Nature  fo  odious,  that  themfelves  have 
not  the  Confidence  publickly  to  own;  yet,  I fay,  notwithllanding  all 
thisDifadvantage  for  the  prefent,  1 do  not  doubt  but  that  Pollericy,  it  not 
the  prefent  Age,  will  clearly  difeern  my  Integrity  and  Innocence  in  all 
the  Particulars  which  are  objected  againit  me,  and  lament  my  prefent  Suf- 
ferings, that  after  fo  many  Years  of  very  faithful  and  painful  Service,  I 
Ihould  be  banifhed  my  Country,  and  forced  to  1'cek  my  Bread  in  foreign 
Parts  at  this  Age.  However,  it  concerns  me  very  much  to  wipe  off  one 
.Reproach  which  1 may  feem  to  have  brought  upon  myfelf,  by  my  with- 
drawing and  fecretly  flying  out  of  the  Kingdom,  to  avoid,  as  it  may  be 
thought,  the  Juftice  of  Parliament ; which,  as  it  is  made  the  Ground  and 
Foundation  of  the  Aft  of  Banilhment,  fo  I may  reafonably  prefume  that 
it  hath  made  deep  Iropreifion  in  the  Minds  of  many  worthy  Peri'ons,  who 
were  not  ovcr-inclinrd  to  entertain  a Prejudice  againfl  me,  and  who,  by 
my  withdrawing,  may  reafonably  believe,  that  if  I were  in  Truth  fo  in- 
nocent as  I have  profefled  myfelf  to  be,  I would  not  have  declined  the 
moll  levcre  and  ftrictell  Examination  of  all  my  Aftions,  of  which  I ought 
to  be  very  ambitious  ; and  that  an  exaft  Inquifuion  might  be  made  into 
my  whole  Life,  from  which,  and  from  which  only,  if  I am  fo  innocent 
as  I pretend  to  be,  I might  reafonably  promife  to  myfelf  fuch  a full  Vin- 
dication, as  might  amply  repair  me  in  Point  of  Integrity  and  Honour,  not 
only  to  the  Shame  of  my  Enemies,  but  to  my  full  Reparation  for  the 
Damages  I have  fuftained,  if  I could  prove  fuch  a grofs  Combination  and 
Confpiracy  againfl  me  as  ] have  feemed  to  accufe  them  of : And  therefore 
it  concerns  me  very  much  to  make  fuch  a Defence  for  myfelf  in  a clear 
Relation  of  all  the  Motives  and  Circumftances  which  prevailed  with  me 
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at  that  Time  to  withdraw  myfelf,  after  I had  fo  often  tcj-ftcJ  all  Over- 
tures and  Advice  to  that  Puipole,  and  fo  publickly  declared  that  I would 
rather  undergo  ail  the  Danger  and  Ruin  which  might  attend  my  being 
brought  to  a Trial,  than  to  contribute  to  my  own  Infamy  by  endeavour- 
ing to  decline  the  Trial : And  I hope  that  when  1 have  made  a faithful 
Narration  of  all  thofe  Reafons  and  Motives  which  obliged,  and  even  for- 
ced me  to  do  what  I did,  I fliall  be  thought  by  all  di fpaflior.ate  Men  not 
Only  not  to  have  deferted  and  betrayed  my  own  Innocence,  but  to  have 
complied  with  that  Obligation  and  Duty  which  I have  always  paid  to  his 
Majefly,  and  to  his  Service  ; and  againfl  which  1 hope,  and  am  moil  con- 
fident, that  God  Almighty  will  always  preferve  me  from  committing  the 
leaft  Fault  or  Omiflion. 

When  his  Majefly.  wasplcafed  firft  to  lend  me  an  Intimation  of  his  Pur- 
pofe  to  take  the  Sral  from  me,  which  was  by  the  Duke  of  York,  he  vouch- 
fafed  to  ufc  all  the  gracious  Exprelfions  that  can  be  imagined ; the  great 
Satisfaction  and  Benefit  he  had  received  by  my  Service,  the  Afiurancu  ho 
had  of  my  Fidelity,  and  that  be  was  confident  nothing  could  be  objefted 
againit  me,  which  I would  not  be  well  able  to  anfwcr ; but  that  the  Par- 
liament had  contracted  fo  great  a Prejudice  againfl  me,  that  if  they  htd 
fat  but  one  Day  longer  before  their  laft  Adjournment,  they  would  have  ac- 
cufed  me  of  High-Treafon,  and  that  he  was  moil  allured  that  they  con- 
tinued in  that  Refolution,  and  would  execute  it  the  firft  Day  of  their  next 
Meeting  ; that  1 well  knew  the  Condition  of  his  Affairs,  and  how  much 
he  depended  upon  the  Houle  of  Commons  for  a Supply  of  Money,  with- 
out which  he  Ihould  not  be  able  to  fupputt  his  Government : His  Advice 
therefore  was,  that  I Ihouid  deliver  up  the  Seal  to  him  out  of  iny  own 
Choice,  by  which  he  fltould  be  able  to  proteft  me  from  further  Inconve- 
nience; and  it  would  be  fo  grateful  to  the  Parliament,  that  he  Ihould,  in 
Conlidcration  thereof,  receive  all  that  he  could  defite  from  them.  It  will 
caftly  be  believed  that  1 was  enough  lurprifcd  with  this Mcflage,  it  being 
at  a Time  when  my  Mind  was  broken  with  the  Lofs  of  my  Wife;  for 
which  his  Majefly  had  vouthlalcd  in  his  Royal  Perfon  to  condole  with 
me  very  few  Days  before,  and  when  my  Condition  in  all  Rcfpefts  was  in 
no  Degree  pleafant  to  me  : I defired  the  Duke  that  he  would  procure  an 
Audience  for  me  with  his  Majefly ; which  his  Royal  High  nets  had  not 
the  lea  Doubt  of  obtaining,  and  made  as  little  Doubt  but  that  his  Ma- 
jcfty, in  refpeft  of  my  Lament  1$  and  Indifpofition,  would  be  gracioufly 
pleafed  to  come  to  my  Houfe;  which  hi*  Majefly  the  next  day  promiftd 
to  do;  but  upon  Conference  with  others,  afterwards  changed  that  his 
gracious  Purpofe,  and  appointed  me  to  attend  him  in  a Morning  in  my 
own  Chamber  at  fffhtttaall,  which,  being  a Ground  Room,  would  not 
put  me  to  the  Trouble  of  going  up  Stairs;  and  thither  his  Majefly  did 
vouchsafe  to  come  to  me,  there  being  Nobody  then  prefent  but  his  Ma- 
jefly and  thcDuke.  The  King  received  me  very  gracioufly,  with  all  thofe 
Exprelfions  which  he  had  ufed  to  the  Duke  ; and  when  I alked  him 
whether  he  had  taken  any  Offence  at  my  Carriage,  and  whether  I had 
inilbehavcd  myfelf  in  his  Service  ? Hefeid.No,  but  the  contrary,  that 
I had  lerved  him  very  well,  and  that  he  believed  no  Prince  had  a better 
Servant ; and  that  the  Refolution  he  had  now  taken  was  for  my  Good  and 
Prcfervation;  and  fo  enlarged  bimfelf  upon  the  Refolution  the  Houfe  of 
Commons  had  taken  to  accufe  me  of  High-Treafon,  amJ  the  Prejudice 
they  had  againfl  me.  I told  him,  that  he  might  poiflbly  be  deceived  in 
that  Information  ; and  that  if  he  examined  it  betrer,  he  would  find  that  I 
was  not  a Mail  lo  univerfally  odious  to  any  Pcrfons  of  Power  and  Imereft 
to  ferve  him  ; at  leall,  that  my  Lord  Arlingtn  and  Sir  William  Coventry, 
who  were  my  known  Enemies,  would  not  be  found  to  be  more  popular  than 
myfelf ; that  the  Manifcftacion  of  hts  Difpleafurc  in  this  Manner  would 
be  lo  far  from  preferving  me,  that  it  would  infallibly  expofe  me  to  the 
Malice  of  my  Enemies,  and  was  upon  the  Matter  to  call  for  Aerufa- 
tions  againfl  me  to  gratiiy  his  Majefly;  and  1 told  him  then,  as  I bad 
done  before,  that  Sir  William  Coventry  h.d  taken  upon  him,  upon  the  Day 
of  the  lall  Prorogation,  to  offer  fomc  leading  Men  of  the  Houfe  of  Com- 
mons, that  the  Chancellor  Ihould  be  facrificed  to  them,  if  that  would 
content  them.  His  Majefly  told  me,  That  he  knew  much  more  of  the 
Combination  that  was  againfl  me  than  I did  ; and  that  he  was  moll  al- 
fured,  that  if  1 were  not  removed  before  the  Parliament  met,  it  would  not 
be  in  his  Power  to  prefeveme;  but  if  I voluntarily  gave  up  the  Place, 
and  withdrew  into  the  Country,  he  would  undertake  I Ihould  not  receive 
the  leaft  further  Trouble.  I tolJ  him,  the  Seal  was  in  his  own  Difpofal, 
he  might  take  it  when  he  pleafed ; but  that  I would  not  bring  the  Re- 
proach upon  myfelf,  by  voluntarily  giving  it  up,  that  I dclerted  hiv  Ser- 
vice at  a Time  when  fome  Men  would  believe  that  I might  be  of  feme 
Ufe  to  him.  His  Majcfty  feemed  to  be  refolved  upon  the  Matter,  but 
difmi fil'd  me  with  many  gracious  Exprelfions  of  his  good  Opinion; 
which  he  continued  long  after  to  do  to  thofe  Pcrfons,  who  of  themfelves 
taking  Notice  of  this  Diicuurle  in  the  Court,  prefumed  to  fpcak  to  his 
Majefly,  and  to  dtfitude  him  from  proceeding  in  that  Manner  towar  s 
me;  as  the  Atchbifliop  of  Canterbury,  the  Lord  General,  the  Err!  of 
Bridgwater , 3nd  others;  to  all  whom  his  Majefly  mentioned  me  as  a Per- 
fon of  whole  Affeftion  and  Integrity  to  his  Service  he  had  an  unqueftion- 
able  Affurancc : And  I do  in  T ruth  believe,  that  his  Majefly  at  that 
Time  had  been  perfuaded  to  believe  that  my  Removal  was  ncceffary  for 
his  Service,  and  had  in  himfclf  no  Difplealure  towards  me,  in  order  to 
any  further  Profccution. 

As  loon  as  the  Seal  was  taken  from  me,  and  delivered  to  the  King,  I 
heard  that  Mr.  May  had  killed  the  King’s  Hand,  and  told  him  he  was 
then  King  of  England,  and  never  before ; and  then  every  Day  my  Ene- 
mies declared  their  Animofities  againfl  me  ; and  Sir  I Vi  Hi  am  Coventry 
declared  publickly  in  all  Places,  that  he  had  advilld  the  King  to  remove 
me,  as  a Thing  upon  which  his  Welfare  depended:  My  Lord  Aring- 
ion  had  perfuaded  the  Duke  of  Buckingham,  that  I had  been  the  foie  Per- 
fon who  had  contrived  the  Profccution  that  had  been  lately  againfl  him  ; 
whereas,  in  Truth,  I had  never  heard  any  thing  of  it  till  the  King  told  it 
me,  and  the  Lord  Arlington  brought  me  the  Examinations  which  had 
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been  taken,  and  allured  me  there  would  be  much  more  proved  again (1  him ; 
upon  which  I gave  fuch  Advice  as  my  Duty  obliged  me  to  do  : but  fo  (at 
was  i from  Malice  towards  the  Duke,  that  1 did  him  all  the  Offices  I 
could  with  the  King,  and  contributed  at  lead  as  much  as  anjr  Man,  as 
foon  as  1 found  by  the  Lord  Arlington  that  fume  of  the  Witnefles  were 
dead,  and  that  the  Proofs  would  nor  make  all  that  good  which  he  had 
pretended  } but  the  Duke  of  Buckingham  was  informed  rhat  1 was  the  only 
Caufe  of  his  Suffering,  and  thereupon  inveighed  againft  me  with  his  ufual 
Bitterncfs. 

As  fbon  as  the  Parliament  came  together,  it  quickly  appeared  that  my 
Enemies  had  fofar  prevailed  with  his  Majifty  as  ui  declare  his  own  Dif- 
pleal'ure  againll  me,  and  againft  all  thofe  who  appeared  to  have  no  ill 
Opinion  of  me  ; and  then  nothing  was  fpoken  1b  much  of  as  the  Refla- 
tion to  take  my  Life;  and  the  Lady  CaJiUmtnn  declared  that  the  Duke  o! 
Buckingham  was  to  fit  Lord  High  Steward  of  England  upon  my  Trial, 
many  Wagers  being  laid  in  the  Court  that  1 fhould  lofc  my  Head;  and 
Sir  Thomas  Ofborn,  a Perfon  of  great  Intimacy  with  the  Duke  of  Bucking- 
ham, had  declared  in  the  Country,  before  his  coming  up  to  the  Parlia- 
ment, that  if  the  Chancellor  were  not  hanged,  he  would  be  hanged  him- 
lelf.  All  which  unulual  Proceedings  did  not  in  the  leaft  degree  terrify 
me-,  only  the  Manitcftation  of  the  King's  fo  great  Difplvafure  againft  me  I 
(for  what  Caufe  God  of  Heaven  knows,  1 cannot  to  this  Day  imagine) 
did  afflict  me  as  it  ought  to  do  : Upon  which  1 writ  to  the  King,  bcl’ecch- 
ing  him  not  to  give  Ear  to  the  Reports  railed  by  my  Enemies;  but  to  let 
me  know  in  what  1 had  offended  him,  and  to  befeech  him  to  be  fatished 
with  the  Difgrace  and  Damage  1 had  already  received. 

From  the  Beginning  of  the  Profecution  in  Parliament  againft  me,  fome 
Perfons  who  wifhcd  me  very  well,  and  were  well  informed  of  the  fevere 
Intentions  againft  me,  carncrtly  udvifed  me  to  withdraw  myl'clf,  and 
thereby  to  provide  for  my  Security  ; which  I utterly  refuted  to  do.  And 
it  is  well  known,  that  the  Day  when  the  Houfe  of  Commons  fent  up  their 
General  Impeachment  of  High-Treafon  againft  me,  that  my  Coach  was 
n ady,  and  waited  three  or  four  Hours  to  carry  me  to  the  Houfc,  I expell- 
ing to  be  fent  for  till  the  Riling  of  the  Houle.  When  the  Debate  grew 
fo  hot  in  the  Houle  of  Peers,  and  that  after  many  Expostulations  from  the 
Houfe  of  Commons,  the  Houfc  of  Lords  ftill  refilled  to  commit  me  to 
Prifon,  I received  new  Importunities  from  my  Friends  to  make  my  Ef- 
cape  ; and  they  were  perfuaded  by  fome  who  had  had  the  greateft  Hand 
in  contriving  iny  Ruin,  to  believe  that  it  would  be  grateful  to  the  King, 
and  that  there  mould  be  no  Means  ufed  to  obltrudt  my  going  away  : 
And  when  nothing  of  this  could  work  upon  me,  the  Bilbop  of  Herefrd 
(who  had  not  carried  himfcif  fo  well  towards  nte  as  fome  Melt  thought  1 
had  deferved  from  him)  firft  fent  to  the  Bifliop  of  IVtniheJler , to  pcrlu.ide 
him  to  get  me  out  of  the  Kingdom  ; and  confcft’cd  to  him,  that  it  was  the 
King’s  "Delire,  though  he  would  not  own  it  to  any  body  clfc  : and  then 
came  to  me  himfcif,  preffing  the  fame  Thing  to  me ; and  undertook,  upon 
his  Salvation  (which  was  his  own  Exprrffion),  that  I fhould  neither  be 
flopped  in  my  Palfage,  nor  fuller  in  the  leaft  Degree  in  my  Honour  or  my 
Fortune  by  my  Abfence ; which  he  laid  I could  not  believe  he  would  un- 
dertake without  very  good  Authority : and  thereupon  enlarged  upon  the 
Calamities  the  Kingdom  mull  fuft'er  by  this  Difference  between  the  two 
Houfes,  of  which  I fhould  be  looked  upon  to  be  the  foie  Caufe,  and 
therefore  had  Reafou  to  apprehend  what  Senfe  the  People  were  like  to 
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have  of  it ; and  Mr.  Seymour  had  the  Confidence  to  tell  a Noble  Lord  of 
the  Houfc,  who  had  vigoroufiy  oppofed  my  Commitment,  that  if  the 
Houfe  of  Peers  did  not  comply  with  the  Houfe  of  Commons,  tile  People 
would  not  only  pull  down  my  Houfc,  hut  the  Houfes  of  all  thole  Lords 
who  adhered  to  me.  I told  the  Bilhop,  I was  very  innocent  in  all  Things 
laid  to  my  Charge,  and  therefore  I was  not  to  he  terrified  by  any  Threats ; 
however,  if  it  were  thought  fit  for  his  Majcfty’s  Service  that  I ablentcd 
myfelf,  I would,  without  any  Confederation,  how  fax  I might  fuffer  in 
Point  of  Reputation,  lubmit  to  his  Majelly’s  Direction ; only  1 defired 
that  I might  have  fuch  a Pals  as  might  fecurc  me  from  being  ftopped,  and 
exppfed  as  a Spectacle  to  the  People,  and  as  a Man  running  away  from 
Juftiee  ; which  the  Bifhop  thought  I might  rcalbnably  require,  anil  made 
no  Doubt  of  fendine  it  me  accordingly  : But  the  next  Morning  he  told 
the  Bifhop  of  ly.nclitfltr,  that  if  the  King  fhould  grant  fuch  a P-fs,  it 
might  give  great  OfKnce  to  the  Parliament,  which  Ha/aird  his  Majcfty 
would  not  run,  but  renewed  all  the  Afl’uranccs  he  had  before  given  for 
the  Security  of  my  Paffage  : And  1 as  pofuivcly  refufed  to  accept  thereof; 
and  fo  continued  in  my  Houfc,  and  fpoke  every  Day  publickly  with  many 
Perfons  a full  Week  after  the  Time  that  the  Bilhop  nad  been  with  me, 
notwirhftanding  the  daily  Advice  and  Importunity  I received  from  my 
Friends  and  neareft  Relations  to  withdraw. 

It  pleafed  God  that  the  Duke  of  York  had  been  for  fome  Weeks  lick,  of 
the  Small-Pox,  fo  that  Nobody  had  fpoken  with  him  of  any  Bulinefs  for 
the  Space  of  near  a Month  ; but  the  Malignity  of  the  Difeafe  being  (pent, 
his  iVlajefty  himfelf  had,  upon  the  laft  Fridas  in  November,  vihted  his 
Royal  Highncfs ; and  faying  little  more  then,  than  in  congratulating  his 
Recovery,  and  exprefllng  his  own  great  Joy  in  it,  he  came  again  to  him 
the  next  Morning  early,  and  had  fome  private  Conference  with  him. 
And  the  King  no  faoncr  departed  from  him,  but  the  Duke  bid  his  Wiic 
lend  prefcnrly  to  me,  and  conjure  me  preft-nrly  to  be  gone  ; that  flic  fhould 
let  me  know  that  it  was  abfolutely  ncccl&ry  for  the  King’s  Service;  and 
that  1 might  be  very  confident  and  fecure,  that  1 fhould  meet  wirh  no 
Obftruclion  in  the  Way,  nor  undergo  the  leaft  Damage  in  my  Honour 
or  Fortune  by  being  gone.  And  upon  this  Authority  and  Command  I 
did  the  fame  Night,  on  Saturday  the  laft  of  November,  one  thou  find  fix 
hundred  fixty  and  feven,  leave  my  own  Houfe,  and  went  by  Coach  to 
Erif,  where  I embarked  ; and  it  pleafed  God,  after  four  D'.ijs  ftruggling 
with  ill  W ind  and  Weather,  I at  rived  at  Calais  the  Wcdr.efday  following.  And 
1 did  no  more  in  this  Adventure,  whatever  Prejudice  I have  undergone  by 
it,  than  I hull  always  do,  in  facrificing  my  Honour,  and  my  Life  itfelf, 
upon  the  leaft  Intimation  of  his  Majefty's  Pleafure,  and  whenever  he 
thinks  his  Service  may  be  advanced  by  ir.  And  if  any  Man  fhall  yet 
think,  notwithftanding  all  that  I have  laid,  that  I ought  not  to  have 
withdrawn  myfelf,  but  to  have  remained  there  in  Prifon,  or  any  other 
Condition  they  would  have  put  me  in,  until  I had  been  fully  cleared  upon 
a fair  Trial  ; he  will,  I hope,  have  fo  much  Compaffion  of  rite,  as  to 
think  I had  great  Difficulties  to  contend  with,  and  will  lament,  on  my 
Behalf,  that  I am  forced  to  undergo  fo  hard  a Fate,  after  the  Age  of 
Threefcore  Years,  whereof  Thirty  have  been  fpent  in  the  Service  of  the 
Crown  ; and  for  the  Profjfcrity  whereof,  and  the  Happinefs  of  his  Ma- 
jeftv’s  Royal  Perfon,  my  daily  Prayer*  fhall  be  poured  out,  in  what  Con- 
dition foever  I am  in,  and  in  what  Corner  of  the  World  loever  I ihall  be 
confined  or  condemned  to. 


NUMBER  XII. 


Tide  Proceedings  before  the  Lords  of  the  Articles , See 
Depute , for  Perjury , in  having  given  a faljt 

\ PARLIAMENT  being  fummoned  and  holden  at  Edinburgh  the 
28th  Dav  of  July , 1681,  by  his  Royal  Highncfs,  thejiing’s  High- 

* Commiffioner,  on  the Day  of , ff-’i/liam  Noble,  of 

Dtnotter,  did  deliver  the  following  Petition,  or  Accularion,  into  the 
Hands  of  the  Lord  Regiltcr,  to  be  by  his  Lordlhip  prefented  tohisRoyal 
Highncfs,  and  the  Lords  of  the  Articles. 

To  bis  Royal  Higfmrfs,  bis  Majejlys  High-CommiJJioner,  and  the  Right  Ho- 
nourable the  Lords  of  the  Articles, 

It  is  humbly  repreferrted, 

TH  A T,  Whereas  the  deceafed  Mr.  James  Mitcbcl  being  convened 
before  the  Juftices,  lor  attempting  to  aflaffinate  the  late  Archbilhop 
of  St.  Andrews,  and  his  Confvffion  before  the  Duke  of  Lauderdale,  his 
Majefty’s  Commiffioner  for  the  Time,  and  the  Lords  of  the  Privy-Coun- 
cil, being  adduced  in  modum  Probations,  againft  him,  the  faid  Mr.  James 
pn  poned  this  Defence,  that  his  Confeffion  was  emitted  upon  Promifc 
and  AfTurancc  of  Life  made  to  him  for  proving  whereof,  he  did  adduce 
Charles  Maitland,  Lord  Thefaurer-Depute,  as  a Witnefs,  who  deponed  ne- 
gative, notwithftanding  that  by  Letters  under  his  Hand,  dirc&ed  to  the 
late  Earl  of  Kincardtis,  he  exprefsly  writes.  That  he  faid  Mr.  James  bad 
csnfejfed  upon  Ajfuranct  made  to  him  of  bis  Life.  And  that  he  neraj  thought  that 
his  Punt  fitment  would  be  the  Lojs  of  his  right  Hand,  which  Perjury  will  be 
clearly  proven  by  Production  of  the  faid  Letters  and  Deposition  ; for 
which  is  humbly  craved,  a Warrant  may  be  granted  againft  the  Havers 
for  Exhibition  of  the  fame,  and  that  the  Lord  Thefaurer-Depute  may  be 
declared  infamous,  and  fuffer  the  other  Pains  appointed  by  Law  in  fuch 
Cafes.  

Sic  Subfcribitur, 

W.  Noble. 

• This  (bould  tie  read  after  M 


■ tigainjl  Charles  Maitland,  o/'Halton,  Treafurer 
Tefimony , at  the  Trial  of  James  Mitchel  *. 

The  Letters  which  the  Petition  refers  to,  and  upon  which  the  whole 
Accnfation  is  founded,  are  thefe  two  that  follow,  both  fent  to  mv  Lord 
of  Kincatdm. 

Hlyrsod-hcufe,  jo  Feb.  1674. 

“ ’T’HIS  Afternoon  yours  came,  which  mould  have  come  this  Morn- 
“ >ngi  ft*  that  the  Poll  is  now  more  regular. 

“ I read  it  all,  and  it  is  a full  Account  of  all  Pafiages  : I hope  fhortlv 
“ we  may  find  Matters  grow  better,  and  indeed  there  is  great  Need  of 
“ it  fit-re,  for  at  prefent  we  arc  out  of  Joint.  Saturday  laft,  in  the  Mom- 
“ ing.  Information  was  given.  That  one  Mr.  James  MucLe!,  who  was 
“ alledged  to  have  (hot  at  the  Atchbifhop  of  Sr.  Andrews , was  difcovered 

**  bv— and  Sir  IVilliam  Sharp,  and  being  fecn  to  come  down  Sir 

“ JVdtiani  s own  Clofe,  by  Sir  William,  .-.nd  two  of  his  Brother’s  Foot- 
“ men,  he  called  to  AJt.be!,  and  carried  him  back  to  his  Houfe  (the 
“ Signet-Office).  . He  had  a long  Iron  Pillol,  3nJ  a fliort  Sword  about 
“ him,  in  Shoes  3nd  Stockings;  and  though  he  was  fo  armed,  yet  he 
“ diil  not  refill,  though  none  came  up  to  him,  but  Sir  IE" Ilium  alone, 
“ till  he  came  up  his  Stair.  Being  alked  his  Name,  he  denied  ii,  and 
“ varied  in  feveral  others  of  his  Anfwers  ; and  by  W arrant  o/ihe  Chan- 
“ cellar  was  committed  clofe  Prifoner.  This  Day  hr  w..s  examined  by 
“ Order  of  Council,  by  the  Chancellor,  Rcgifter,  Advocate,  and  me : The 
“ Commiffioner  had  ordered  us  to  charge  him  with  bts  being  in  the  Rc- 
“ bellion,  and  that  he  was  excepted  by  Nam?  out  of  the'Acf  of  In- 
**  demnity,  and  fo  let  him  He  his  Condition,  to  be  Jed  to  Execution  : 
<*  This  was  done  very  foon,  and  againft  h:s  next  Examination  he  con- 
“ ft"64  hi4  ^ing  with  the  Rebels,  hut  denied  this  Alfailination  of  the 
“ Archbiihop,  yet  acknowledged  his  being  in  Town  at  that  Time,  and 
“ that  the  Pillol  he  was  taken'  with  he  had  bought  at  that  Time;  fo  it 
“ was  moved  by  one.  That  the  Chancellor  might  take  )nm  apart,  to  fee 
“ what  he  would  then  fay  : 'This  being  done,  upon  AiFurancc  of  Life,  he 

beta  Trial,  Vol.  IL  Pag.  636. 

«*  fell 
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**  fell  upon  his  Knees,  and  conftffed  it  was  he  that  (hot  the  Bifhop  of 
“ Orbrej,  and  which  he  aimed  at  the  Archbifhop ; and  here  ss  his  Con- 
11  ft  (lion,  the  Double  of  it  figned  by  him,  the  Chancellor,  and  ub. 

“ His  Punilhmcnt,  it  is  thought,  will  he  the  Lofs  of  his  Right  Hand, 

“ and  condemned  to  perpetual  Imptifonment  in  the  Baft.  1 think  1 
“ told  you  before,  that  his  Grace  had  retrenched  his  Allowance  to  ten 
**  Pounds  Sti  rling  a Day,  fince  the  10th  ; thuiigh  his  Charge  be  Hide 
“ retrenched,  for  his  Table  holds  yet  24  Per  for?.  I hope,  when  Matters 
“ arc  over,  you  will  give  us  forne  Account  of  his  Majcfty’s  Pleafure 
“ about  tin:  Miners  Affairs,  wherewith  ye  know  their  Friends  have  been 
“ fufficiently  reproached,  without  any  Shadow  of  Rcafon.  And  fo,  my 
“ Good  Lord,  Adieu. 

Hobrctd-Hinfe,  12  Feb.  1674. 

“ rT'  H T S Day,  Mr.  Mltditl,  who  afiliifinnted  the  Arch  bifhop  of  St. 

“ A / Indrnvs , was  again  examined  in  Face  of  the  Council,  and  faid 
“ nothing  but  whit  hefriid  to  us  of  the  Committee  : He  is  remitted  to 
“ the  Jullice  Court,  to  receive  his  Indictments,  and  Sentence,  to  have 
“ hi«  Right  Hand  cut  off  :t  the  Oofs  of  Edinburgh,  and  the  Forfeiture  of 
“ his  whole  Goods  ?nd  Poiterity.  This  Iaft  Part  is  not  to  be  put  in  Exe- 
“ 1 1 lion  till  his  Majeftv  be  acquainted,  becaufe  Affurance  of  his  Life 
11  was  given  him  uj-ou  hi  . Confetuon.  The  cutting  off  his  bland  is  to 
“ be  executed  by  the  Hand  of  the  Hangman.” 

The  Dcpiifttion  which  is  pretended  to  be  corn  rad  i£tory  to  what  is  de- 
livered here  in  thefe  two  Letters,  from  whence  Penury  is  inferred,  is  in 
VoI.II.  Page  634. 

This  Petition  being  read,  the  Lord  Trcufurer  Depute  defired  that  he 
might  have  it  delivered  to  him  in  common  Form,  and  might  have  Li- 
berty toiput  in  his  Anfwer  to  It  ; and  became  further  an  humble  and 
e.'ircib  Suitor  to  their  Lordfbips,  that  he  might  be  put  to  a fpeedy 
Trial',  whereby  he  Ptiebt  make  his  Innocence  appear  to  the  Parlia- 
ment, and  the  whole  World,  which  his  Rovnl  Highncfs,  and  the  Lords 
cf  the  Article?,  were  p leafed  to  grant;  not  becaufe  they  Found  anything 
in  the  A ec uf.uion  relevant  again!!  him,  but  that  they  might  gratify 
his  l.urdlhip’s  earned  Defirc,  cf  being  put  upon  his  Trial.  Afterwards, 
William  Noble  was  called  in,  who  owned  his  Accufation,  and  did  again 
ficn  it  in  Pretence  of  his  Royal  Ilighncjs,  and  Lords  of  the  Articles;  and 
being  afleed  by  the  Prcfidcnc  of  Parliament,  the  Marquis  of  Avail,  if  he 
knew  the  Lord  Treafurer-Dcputc,  or  was  acquainted  with  him  ? He 
anfwered.  No  : Being  then  interrogated  how  he  came  to  accufc  his  Lord- 
fliip  upon  the  Head  of  Perjury  ? Or  whether  it  did  jail  within  his  proper 
Knowledge?  Or  whether  he  did  ever  fee  the  Lord  TrcaJutcr  Dcputc’s 
Letters,  or  Depoiiticm  ? He  replied.  No;  but  that  he  was  fo  informed, 
and  that  lie  Was  induced  to  do  it  as  a Member  of  Parliament : And  being 
the  cupun  alke  I,  Who  he  received  his  Information  fiomf  He  refufed  to 
make  any  Reply  to  that  Qaeftiew. 

Prefently  after  this,  the  Lord  l Mien, put  in  his  Anfwcr  to  the  Infor-  , 
mat  ion  exhibited  agamfl  him,  which  is  as  followeth  : 

“ HERE  AS  it  is  repreffijtred,  That  Mr.  Jams  Afitchel,  in  his 
“ * * Tim!,  having  .•Hedged  that  his  Confeffion  was  emitted  upon 
“ Aflurai-.t's-  <>f  Lift,  -1, 1 having  adduced  the  Treafuter-Deprite  as  a 
“ Wit nt Is  in  bis  Exculpation  Inr  proving  the  tame,  he  deponed  Ne- 
“ katiye,  itniwithiliiiidiu:1.,  fit  a Letter  under  his  Hand  to  the  Earl  of 
“ A Incardiu,  he  a ilerts,  that  he  had  confided  upon  AiTurancc  of  Life  ; 
“ which  lie  oilers  to  ptovc  by  the  Miflive  Letter  nu-.v  produced,  and 


1 therefore  ccndudcs,  nut  the  Treafurer-Drputc  is  guilty  of  Pnjury, 
* and  ought  to  be  declnied  imam;,  us,  and  fubjeded  to  other  legal  Penal- 
1 lies  thcrc-n  nr. 


“ It‘s  anlV.  i'rd,  that  rhi»  Aei  nffition  i;  neither  relevant  nor  proven, 
for  as  to  the  Relev.  I . v,  IVijmy  being  a high  Crimv,  is  not  to  be  pre- 
“ fumed  again!!  any  Man,  mm  It  lets  .1  i'citon  cf  fo  Inch  Quality  and 
“ Office,  except  the  Dm.:.  interring  .the  Perjury  were  of  Knowledge, 
“ and  directly  contradict urv  ; and  to  infer  Pcijury  mutt, nut  only  be  De- 
« pofition,  contradicting  another  Dcpolition  v.h.i  h iS,  upon  the  Matter 
« falfe,  becaufe  a Man  rr.av  depone  .m  Error,  Una  /r/r^  through  Forget- 
“ fulnefs;  but  Perjury  mtill  lie  a falfe  Dcpi.iitimi  mill  one’s  Know- 
“ lcdec  ; and  fo  he  mutt  be  Scion  CA  vtUnt.  .So  that  tv.u  Oaths  after  the 
« Interval  of  four  Years  (which  is  die  Di funic  between  the  Letter  and 
“ Depofition),  fuppofc  they  bad  contradicted,  yet,  in  Charity,  a Pcifon 
“ of  entire  Fame  might  be  txcufed  from  Peijurv ; but  where  the  Con- 
te tradition  is  only  alledgcd,  betwixt  a t ran  fun  t Miffivc  Letter  of  News, 
“ and  an  Oath  emitted  four  Years  after  the  Date  of  the  Letter,  110  ra- 
“ tional  Man  can  think,  that  albeit  thefe  did  contradittt,  it  could  infer 
“ Pctjury,  but  only  an  Error  nr  Miflake  in  the  Miffivc  Letter,  and  the 
« writing  of  a Miffivc  upon  Miflake  or  Defign,  though  it  were  produced 
“ to  a Party,  when  he  is  called  to  depone  ; if  he  were  convinced  that  lie 
“ had  been  miltakcn  in  his  Miflive,  he  behoved  CO  depone  accoid.ng  to 
« his  Knowledge,  and  the  Truth,  though  that  contradicted  his  Letter, 
•«  which  can  never  infer  the  lcaft  Infinuarion  of  Perjury,  fuppofc  the 
“ Letter  had  been  obligatory  and  ferious ; whereas  this  Letter  was  only 
« an  overly  indige fled  Account  of  News,  and  unfuhfcribed. 

“ 2.  As  the  Accufation  is  no  ways  relevant,  fo  it  is  not  at  all  proven; 
« becaufe  both  the  letter  and  the  Oath  are  confident,  in  fo  Gras 
« Miuhtl  bciii'j  examined  before  a Committee  of  the  Council,  in  the 
“ T rexfury- Chamber,  he  did  deny  the  Attempt  of  aflaffinating  the  Pri- 
“ mate  ; but  lb  icafter,  the  Chancellor  having  n tired  with  him  to  the 
“ Council-Chamber,  after  tv  little  Time,  they  did  return,  and  Miicbtl 
“ did  cor.lcfs  the  Attempt  before  the  Committee,  and  fomc  Days  after, 
««  reiterated  that  Confcflion  before  the  Council  , and  it  was  generally 
“ rrported,  and  until  the  Chancellor  deponed  the  contrary,  it  was  uni- 
\tiulh  belli  ved,  that  the  Chancellor  had  given  him  Ah'urance  of  Life 
*«  privately  : But  it  neither  is  piobable  that  A durance  was  promiled  by 
««  the  Committee  or  Council,  nor  did  Mr.  Jama  Afiuhti  aflret  it  in  his 
“ Trial,  and  therefore  the  univexfal  Report,  that  Affurancc  was  given 
•»  privatclv,  was  a f'ufEcicnt  Foundation  for  the  Treafurcr-Depute's 
Letter  ;■  but  when  he  came  to  be  examined  in  the  Exculpation,  whc- 
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“ ther  he  heard  Afiurance  given  him,  fuppofc  he  had  all  the  Grounds  of 
“ Credibility,  yet  he  could  not  depone  that  he  heard  Affurance  given, 

“ except  he  had  been  Ear-Witncfs  to  the  Promifc ; and  by  this  Letter 
“ that  appears  impoffible ; for  it  bears.  That  it  was  moved,  that  the  Chan- 
“ cellor  and  MitcM  fliould  retire,  and  this  being  done,  upon  Affurance 
**  he  confefs'd  ; fo  that  the  Affurance  related  in  the  Letter,  was  not 
“ given  in  the  Committee,  or  where  the  Treafurer-Dcputc  was  prefent, 

“ 6u:  where  the  Cluncellor  had  retired  with  Afittbd  in  the  Council- 
“ Chamber:  And  the  T reafurer-Depu te  is  fo  cautious  in  his  Depofition^ 

**  that  he  reft  riels  it  to  two  ptreife  Times,  viz.  When  Mitch/J  confefs’d 
“ in  the  Committee,  and  when  he  renew'd  his  Confcflion  before  the 
“ Council  ; and  he  depones.  That  being  prefer.:  at  thefe  two  Times,  he 
“ heard  neither  Affurance  aftkl  nor  offer’d  ; fo  chat  albeit,  at  any  other 
“ Time,  Affurance  had  been  given  him,  it  doth  not  at  all  contradict  the 
**  Oath  : And  it  had  been  Ferjury,  if  :he  Treafurcr-Dcpute  had  deponed 
“ Affirmative,  though  lie  had  heard  the  general  Sormifc,  or  though  this 
“ Letter,-  written  upon  the  Faith  of  that  Report  or  Rumour,  had  been  in 
f*  his  Hand,  And  in  this  Calc,  the  Treaiurvr-Deputc's  Depofition  being 
“ a concurring  Tcftimony  with  fevcral  other  Pcrfons  of  the  grcateil 
“ Emirtcncy,  Truft,  and  integrity,  in  this  Kingdom,  fome  whereof 
“ deponed  in  telation  to  their  proper  Faft,  and  who  were  only  pretended 
“ to  have  given  the  Affurance,  his  Q>tb  can  never  he  fufpcckd,  whh- 
“ out  the  preateft  Reflection  upon  the  conlidcublctt  Part  of  the  King’s 
“ Principal  Minifters. 

“ From  all  which,  it  is  evident  that  this  Accufation  is  a mail  unjuft,’ 

**  calumnious,  and  fcandalous  Libel,  to  which  the  Accufer  hath  been 
“ hounded  out,  tending  to  diminilh  the  Confidences  of  the  Lieges  amt 
“ Subje-ils  to  his  Majcfty’s  Officers  ol  State,  and  thereby  wounding  his  . 
“ Majelly's  Authority,  and  weakening  his  Government  by  fuch  prefump- 
“ tuous  Attempts  again!!  his  Minifters : And  it  is  humbly  hoped  and 

expelled  from  his  Royal  Highnefs,  and  the  Lords ‘of  the  Articles,  that 
“ fince  the  Letter  founded  upon  doth  not,  in  the  lentt,  inl'tudt  the  irre- 
“ ltvant  and  illegal  Accufation,  which  is  only  probable  by  Writ,  accord- 
“ ing  to  our  Law;  that  therefore  the  Treafurer-Dcputc  may  be  vindi- 
“ catcd  and  atTbllzied  from  (this  falfe  and  infamous  Libel  ; and  that  the 
“ Calumniator  may  be  punifti’d,  by  being  declared  infamotu,  and 
“ otherwife  in  his  Perfon  and  Goods,  according  to  the  Demerit  of  his 
“ Ci  ime,  and  to  tlic  Terror  of  others," 

This  Anfwer  being  given  in  by  my  Lord  Halter.,  it  was  fo  full  and 
clear,  that  unlefe  fomc  other  Trick  were  found  out,  the  Lords  of  the 
Articles  could  not  but  immediately  proceed  ro  give  their  Judgment  in 
favour  of  his  Lordlliip  ; Mr.  Noble,  therefore,  who  had  before  reftrain’d 
his  Proof  of  the  Accufation  to  thofe  two  letters  written  to  my  Lord  of 
Kinttnrdln , and  to  which  the  Anfwcr  referr’d,  that  he  might  buoy  up  his 
finking  Caufc  as  long  qs  he  could,  was  pleafed  (by  a fecund  Petition)  to 
defire  that  WitiTcflcs  might  be  fummon’d  in,  and  the  Regifters  of  the 
Council  and  jufticc  Court  produced  to  prove  the  Contents  of  his  Accu- 
fation; and  the  Treafurer-Dcputc  ilill  preffing  for  a fair  Trial,  the  Ar- 
ticles, before  they  would  give  Anfwer,  allowed  him  to  coitdefeend  upon 
all  the  Sedcrunts  of  Council,  and  all  the  Members  of  Council  at  that 
Time,  when  Mitchcl  was  examin’d  at  fcveral  Diets,  and  craving  further, 
fevcral  other  Witncflcs  to  be  examin'd,  and  the  faid  Regifters  to  be  pro- 
duced. This  being  again  conlidcr’d  by  the  Articles,  the  Treafurcr- 
Dcpute  begg’d  Leave  to  anfwcr  for  himfelf,  and  for  his  Defence  faid  ; 

“ 1 . That  in  Law,  no  Man’s  Letter  can  invalidate  his  Oath,  even 
“ though  it  contradict,  his  Oath,  but  that  his  Letters  are  confident  with 
“ his  Oath,  being  diverfly  related,  and  to  divers  Times  and  Circumftances. 

“ 2.  That  Noble’s  Accufation  having  reftridted  the  Manner  of  Proof 
“ to  Haltin’s  Letters  only,  he  could  not  now  refile  from  that,  without 
“ giving  in  a new  formal  Accufation  again  ft  him  : And-  though  rhe  Senfi; 

“ of  his  own  Innocence  bad  induced  him  to  prefs  a legal  Trial,  yet  he 
“ could  not  content  to  fuffer  !tis  Accufcr  to  lhift  himfclf  off,  by  ptopo- 
“ ftng  new  and  illegal  Methods  of  Probation,  to  procure  Delay. 

“ 3.  That  the  Ctime  of  Perjury  could  not  be  inferr’d  but  by  contra- 
“ diitorv  Uaths,  which  could  not  be  alledgcd  againft  him  in  this  Cafe. 

“ +.  That  the  Ctime  of  Perjury,  by  the  L3W0!  S.olLiid,  was  not  pro- 
li  bable,  nor  could  be  proven  byWUnefles,  but  by  Writ  only,  and  that 
“ cfpccially  by  Oaths  contradicting  one  another. 

“ 5.  That  in  this  Calc,  his  Oath  did  conclude  that  he  did  not  hear 
“ Afitchtl  a!k  Affurance  of  Life,  or  any  Period  give  it  him,  and  that 
“ therefore  no  Witncfs  could  fwcar,  that  Huksn  heard  the  Affurance 
“ given  to  Alii d/cl,  urilefs  his  Ears  had  been  fix’d  in  that  Wirnefs’s  Brain, 

“ which  is  impoffible ; and  unlefs  they  ftvore  fo,  it  would  not  prove  this, 

“ or  any  Crime  again!!  him;  and  though  it  were  poffiblc  to  prove  he  heard 
“ Afiurance  given,  yet,  after  fo  long  Time,  he  might  have  forgot. 

“ 6.  The  Trcafurcr-Dcpute  wav  a concurring  YVitncfs  with" the  late 
“ Chancellor,  the  late  murthered  Archbifli  p of  St.  Andrews,  the  Duke 
“ of  Lauderdale,  and  the  Now  Bifhop  of  Edinburgh ; and  though  Wit- 
“ neflbs  were  allowable  in  this  Cafe,  as  thev  were  no:,  vet  they  cannot 
“ be  led  again!!  thefe  Pcrfons  deponing  with  iiim  in  MitesrVs  Trial,  who 
“ are  ci’.hcr  dead  or  al^fcnt : Be  I ides  that,  what  they  might  be  prefumcJ 
“ to  fwear,  be  what  it  will,  would  rather  rake  into  the  Graves  and  Allies 
“ of  thofe  noble  Pcrfons,  now  dead,  than  militate  any  thing  again!!  the 
“ Treafurer-Depute. 

“ 7.  As  to  any  Regifter  craved  to  be  produced,  that  can  operate  no- 
“ thing,  unlcfs  they  contain  Papers  fign’d  by  the  Treal  i re r- Depute,  and 


“ mi: ted  himfelf  to  his  Royal  Highuefs,  and  their  Lordfbips  Dctcrmina- 
“ tion.” 

Upon  this  his  Royal  Highnefs,  and  the  lairds  of  the  At  tides,  haring 
fully  confidcPd  the  Accufation,  and  the  Letter,  upon  which  it  is  fnund^ 
ed,  and  alfo  the  Lord  Treafurcr-Depute’s  Anfwcrs,  and  bis  Depofition, 
concurring  with  the  Dcpofitions  of  the  Lord  Chancellor,  Archbifliop 
L 1 1 cf 
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of  St.  Andrews,  and  Duke  of  Lauderdale,  His  Royal  Highnefs  was  plcaf- 
ed  to  fay  in  the  Articles,  that  he  did  not  fee  how  he,  being  the  King’s 
Commiifioner,  could  give  Way  to  any  fuch  Accufation  againft  one  of  his 
Majefty's  Servants  and  Officers  of  State,  or  that  any  fuch  Matter  fhould 
come  to  a Trial,  unlefs  it  had  been  the  Treafurcr-Ucputc’s  own  carncft 
Defire : And  that  now  their  Lordfhips  having  feen  and  confidercd  the  whole 
Matter,  it  was  fit  for  them  to  confider  what  was  to  be  done.  Whereup- 
on, the  Lords  of  the  Articles  declared  their  Senfe  of  the  Treafurer-De- 
pute’s  Innocence  in  this  Crime  of  which  he  was  accufed  ; and  they  did 
humbly  offer  to  his  Royal  Highnefs,  that  he  would  be  pleafed  to  tranfmit 
the  whole  Affair  to  his  Majefty,  and  fubroit  the  lame  to  his  Royal  Con- 
fideration  ; to  the  End  his  Majefty  might  declare  his  Royal  Pleafure,  both 
for  the  T reafurer- Depute 's  V indication,  and  punifhing  the  Accufcr  ac- 
cording to  the  Pains  ufually  by  Law  inflicted  in  fuch  Cafes. 

What  follows  is  the  Copy  of  JlditehtPs  two  ConfclEous. 

Edinburgh,  ro  Feb.  16-4. 

the  Prefence  of  the  Lord  Chancellor,  the  Lords  Regifter,  Advocate," 
and  Treafurer- Depute. 

James  Mitchel  being  call'd  before  the  Committer,  and  examin'd  as  to 
-*■  his  Accejfton  it  the  Rebellion  in  tit  Year  1 666,  acknowledges  he  was  in 
that  Rebellion , and  join'd  with  them  at  the  Burgh  of  Air,  and flay'd  with  them 
until  the  Night  before  Pentland,  at  which  Time,  at  the  Dejire  of  Captain 
Arnot,  be  came  into  Edinburgh,  to  freak  with  one  Mr.  James  Sterlinc,  and 
Mr.  Robert  Fcrgufon,  and  the  Laird  of  Pcn2ene,  who  were  then  in  Edin- 
burgh, anent  an  Addrefs  to  be  given  in  to  the  Council,  in  Behalf  of  thofe  in 
the  Rebellion,  declares  he  was  in  Edinburgh,  and flay’d  in  the  Houfe  of  Griflel 
Whytford,  in  the  Cannon-Gate,  before  he  went  cut ; and  having  Notice 
from  Col.  James  Wallace,  Copt.  Arnot,  John  Lindfay,  and  one  William 


APPENDIX. 


( ++°  ) 


Young,  from  whom  he  brought  a Hcrfe,  went  out  sfEJinburgb,  about  Eight 
o' Click  at  Night,  and  immediately  • ode  towards  Air,  and  join'd  with  thofe  that 
were  there  in  the  Rebellion.  Declares , that  it  was  in  the  Houfe  cf  one  H'idow 
Rob;  fan  in  Currie's  Clefe,  that  he  /poke  with  Pcnzcrie. 


Sic  Subfcribitur, 
James  Mttchel. 


Rothes. 

A ■ Primrofe. 
Jos.  Ntjhct. 


Edinburgh,  10  Feb.  1674. 


JN Prefence  of  the  Lord  Chancellor,  Lords  Regijler , Advocate,  and  Tea- 
* Jurer- Depute,  Air.  James  Mitchel, P>  ifimer,  being  tail" d,  d-.dfr. ely  cenfefi 
he  wa  the  Perfon  who  Jhot  the  Pijlsl  at  the  Archhijhop  of  St.  Andrews,  when  toe 
Bijhop  (/‘Orkney  was  but  thereby , in  the  Y.ar  |66S.  And  depones  upon 
Oath,  That  no  living  Creature  did  f erfwade  him  to  it,  or  was  upon  the  Know- 
ledge of  it. 


Sic  Subfcribitur, 
James  Mitchel. 


Rothes. 

A.  Primrofe. 
Jos.  Ntjbet. 
Ch.  Maitland. 


It  is  certain,  that  Mr.  Noble  had,  by  the  Advice  of  his  own  Friends, 
without  the  Knowledge  of  my  Lord  //u.Yv/r,  fubferibed  a Paper,  wherein  he 
renounced  and  retracted  his  Accufation,  and  that  he  had  (hewn  the  fame 
to  John  Cmnpp.ll,  of  Suceuh,  Commifliuncr  lor  Argyll  Shire,  after  it  was 
fubferibed  by  him  before  Witnefles.  He,  at  firft,  was  piealed  to  think  fit 
to  deny  it,  but  being  immediately  confronted  with  the  faid  Mr.  Campbell 
before  the  Articles,  he  then  confeilcd  he  had  fhcwu  that  Paper  fubferibed 
by  him  to  that  Gentleman  ; by  which  a Man  may  caftiy  conjecture  at  the 
Nature  of  both  his  Accufation  and  Accufcr. 


NUMBER  XIII. 


An  Account  of  the  digging  up  of  the  Quarters 
Treafont  for  that  his  Relations 

WHEREAS  TVilliam  St  ay  ley,  being  found  Guilty  of  High-Trca- 
fon,  at  the  King' s-Bench  Bar,  on  Thvrfday  the  aift  Day  of  No- 
vember, 1678,  received  then  his  Sentence,  to  be  drawn  on  a 
Sledge  to  the  Place  of  Execution,  there  to  be  hang’d  by  the  Neck,  cut 
down  alive,  his  Quarters  to  be  lever’d,  and  difpofed  of  as  the  King  fhould 
think  fit,  and  his  Bowels  burnt ; which  Sentence,  on  Tuefday 1 next  fol- 
lowing, was  accordingly  executed  at  the  common  Place  of  Execution, 
and  his  Quarters  were  brought  back,  and  left  at  Newgate , in  order  to 
their  being  fet  up  on  the  Gates  of  the  City  of  London,  and  his  Head  on 
London- Bridge,  as  Traitors  Quarters  ufually  are.  But  the  faid  inUiam 
Stayley  having  behaved  himfclf  very  penitently,  from  the  Time  of  his 
ConvifUon  until  the  Time  of  his  Execution,  which  was  attefted  by  the 
feveral  Minifters  that  vifited  him  during  that  Time : And  rhe  Relations 
of  the  faid  IIrslliam  Stayley  humbly  petitioning  his  Mod  Sacred  Majefty, 
that  be  would  be  gracioufly  pleated,  that  his  Quarters  might  be  de- 
livered back  to  them,  to  be  ptivately  buried,  and  not  to  be  fet  up  on  the 
Gates  of  the  City  : Which  his  Moft  Sacred  Majefty,  out  of  his  Princely 
Clemency  and  Companion,  was  plcafed  to  grant,  and  ordered  the  Sheriff 
of  the  County  of  Middlefex  to  deliver  the  Quarters  to  his  Friends,  by 
them  to  be  difpofed  of  as  aforefaid ; which  were  delivered  accordingly. 


of  William  Stayley,  lately  executed  for  High- 
abufed  the  King's  Mercy  fa). 

But  fincc  that,  (to  the  great  Indignity  and  Affront  of  his  Majefty’s 
Mercy  and  Favour)  the  Friends  of  the  faid  Stayley  caufed  feveral  Malles 
to  be  faid  over  his  Quarters,  and  ufed  other  Ceremonies,  according  to  the 
Manner  of  the  Church  of  Rome,  and  appointed  a Time  for  his  Inter- 
ment, viz.  Friday  the  29th  of  November,  1678,  in  the  Evening,  from 
his  Father’s  Houfe  in  Covent-Garden,  at  which  Time  there  was  made  a 
pompous  and  great  Funeral,  many  People  following  the  Cnrpfe  to  the 
Church  of  Saint  PuuP<,  Cevent-Garden,  where  he  was  buried  ; which  his 
Majefty  hearing  of  was  juftly  difplealed,  and  commanded  the  Coroner 
of  the  Liberty  of  JVeJiminJltr  to  take  up  the  Body  of  the  faid  J Pi  Hi  am 
Stayley,  and  delivered  it  to  the  Sheriff  of  the  County  of  Aiiddlefex,  and 
that  the  faid  Sheriff  fhould  caufe  the  Quarters  to  be  let  up  on  the  Gates  of 
tire  City  of  London , and  his  Head  on  London-Bridge.  The  Coroner,  ac- 
cording to  his  Majefty’s  Command,  did  immediately  go  to  the  Church- 
wardens of  Saint  Paul's,  Cavcnt-Gard-.n,  and  caufed  the  Body  of  the  faid 
William  Stayley  to  be  taken  up,  and  the  Coffin  to  be  broken  open,  to  fee 
that  he  had  the  right  Body,  whiclr  when  he  had  done,  he  caufed  the  Body 
to  be  carried  to  Newgate,  and  there  delivered  it  to  the  Sheriff  of  Middlt- 
fex,  to  be  difpofed  of  as  aforelaid. 

William  Scroggs. 

Imprimatur  November  30,  1678. 


NUMBER  XIV. 

Mr.  Ireland  and  Mr.  Groves  were  carried  on  the  2\th  of  January,  1678-9,  to  Tyburn,  ’where 
Mr.  Ireland  made  this  following  Speech  {/> J. 


E an  come  hither,  as  on  the  !afl  Theatre  of  the  World,  and  do  there- 
fore conceive  we  are  obliged  to  freak. 

Firfi  then.  We  do  eonftfs,  that  we  pardon  all  and  every  one  what- 
foever,  that  have  any  Interejl,  Concern,  or  Hand  in  our  Deash. 

Secondly,  We  do  publickly  prof  eft  and  acknowledge,  that  we  ai  e here  obliged,  if 
we  were  guilty  ourfelves  of  any  Treafon,  to  declare  it ; and  that,  if  we  knew 
any  P.rfcn  faulty  therein , (although  be  were  our  Father)  we  would  detect 
and  difeuver  him  ; and  os  for  ourfelves , we  would  beg  a Tboufand  and  a 
The: find  Pardons,  both  of  God  and  .Man  : But  feeing  we  cannot  be  believed , 
we  mufl  beg  Leave  to  commit  ourfelves  to  the  Mercy  of  Almighty  God , end 
hope  to  find  Pardon  of  him  through  Cbrifi. 

As  for  my  own  Part,  having  been  twenty  Years  in  the  Low-Countries,  and 
then  coming  ever  in  June  was  Twelvemonth,  I had  return’d  again,  had 
net  / been  hinder'd  by  a Fit  of  Sicknefs.  On  the  third  of  Augufl  lafl  I 
took  a Journey  into  Staffordfliire,  and  did  not  come  back  to  Town  before  the 
fcurteeiitb  of  September,  as  many  ean  witnefs  ; fir  a Hundred  and  more 
faw  me  in  Staffordfliire  ; therefore , how  I fnoulel  in  this  Tim:  be  ailing  here 
Treaf enable  Stratagems,  / do  ns!  well  know  or  underjland. 

Here  Mr.  Sheriff  advertifed  thePrif  ncr,  he  would  do  well  to  make 
better  Ufe  of  his  Time,  than  tofpend  it  in  furh-like  Expreflions,  for  no 
Body  would  believe  him  ; not  that  thcy_  thought  much  of  their  l ime, 
for  they  would  Gay  ; but  fuch  kind  of  Words  did  arraign  the  Proceedings 
yf  the  Court,  by  which  they  were  tried. 

(a}  To  be  read  after  his  Trial,  in  Vol.  II.  Pag.  6 si. 


Wherefore  Mr.  Ireland  concluded,  and  faid  ; I do  here  leg  of  God  Al- 
mighty to  Jhrwtr  down  a Tboufand  and  a Thsnfind  liUJJings  upon  his  Ma- 
jefy,  on  her  Sacred  Majtjly,  on  the  Duke  of  York,  and  all  she  Royal  Family, 
and  a If)  on  the  whole  kingdom.  At  for  thofe  Catholicks  that  are  here,  we 
defire  their  Prayers  for  a happy  Paffage  into  a better  World , and  that  he  would 
be  mer  iful  to  all  Chriflian  Souls.  And  as  for  all  our  Enemie  , we  earnejUy  de- 
fire that  God  would  pardon  them  again  and  again,  f ir  we  pardon  them  heartily  , 
from  the  Bottom  of  our  Hearts  j and  fo  I brjeech  all  good  People  to  pray  for  us 
and  with  us. 

Then  Mr.  Groves  faid  ; 

We  are  innocent ; we  life  our  Lives  wrongfully  ; we  pray  God  to  forgive 
them  that  are  the  Confers  of  it. 

Pickering  was  reprieved  ’till  the  Ninth  of  May,  1679,  at  which  Time 
he  was  alfo  executed.  Arriving  at  the  Place  of  Execution,  he  appear’d  to 
the  Spe&ators  (after  a Manner  very  unufual  to  1’erfons  in  his  Condition) 
with  a Countenance  not  only  calm,  fweet,  and  ferene,  but  even  chear- 
ful,  finding,  and  pleated  ; folemnly  protefting  upon  his  Salvation,  He 
was  innocent  in  Thought,  Word,  and  Deed,  of  all  that  was  laid  to  his 
Charge.  T hen  heartily  praying  for  his  Accufers  and  Enemies,  he  faid 
to  the  Hangman,  Friend,  do  thy  Office ; and  foon  after,  quietly  left  the 
World. 

(b)  To  be  read  after  their  Sentence,  ia  Vo!.  U.  Pag.  720. 

NUMBER 
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NUMBER  XV. 

An  Account  of  ( together  with)  the  Writing  itfelj \ that  was  found  in  the  Pocket  of  Lawrence  Hill,  at 
the  lime  he  and  Green  were  executed  (Friday,  the  zifi  of  February,  1678-9 ),  for  the  Murder  of 
Sir  Edmundbury  Godfrey,  Knt,  ( a ) 


I S very  fit  the  W orld  Ihould  have  fome  Account  of  what  was  fitid 
I at  the  Execution  of  thefc  Men,  and  how  they  came  to  fay  what 
they  did. 

Their  Confcflion  (as  ’tis  called)  was  a Denial  of  the  Fa&,  which  was 
penned  and  prepared  in  a very  formal  Manner,  and  taken  out  of  the 
Pocket  of  Hill,  who  had  neither  Pen,  Ink,  nor  Paper,  all  the  while  he 
was  in  N.wgute  ; yet,  after  he  was  dead.  Captain  Richardfon , the  Matter 
of  Newgate,  faw  the  Executioner  take  it  out  of  his  Pocket ; which  is 
Verbatim , as  follows. 

J NOW  come  to  the  fatal  Place  where  I mutt  end  my  Life,  and  I hope 
with  that  Courage  that  may  become  my  Innocence:  I mutt  now  appear 
before  the  Great  Judge,  who  knows  all  Things,  and  judges  rightly  ; and 
I hope  it  will  be-  happy  for  me,  a Sinner,  that  f am  thus  wrongfully  put  to 
Death.  I call  God,  Angels,  and  Men,  to  witnefs,  that  I am  wholly  ig- 
norant ol  the  Manner,  Caufc,  or  Time  of  the  Death  of  Juttice  Godfrey  j 
sltho’,  on  that  Account,  by  the  Malice  of  wicked  Men,  brought  to  this 
fiiaraefu)  Death,  which,  I hope,  will  give  me  a fpcedy  Pafiage  to  eter- 
nal Life:  In  this  Hope  I die  chearfully  becaufe  of  my  Innocence,  and  the 
Benefit  of  the  precious  Wounds  of  my  blcficd  Saviour,  by  wtiofc  Merits 
I hope  for  Salvation.  I die  a Roman  Cathoiick , defiring  all  fuch  to  pray 
for  me  : And  I befeech  God,  in  his  Juttice,  to  difeover  this  horrid  Mur- 
der, with  the  Contrivers  thereof,  that  my  Innocence  may  appear.  And 
though  from  my  Heart  I forgive  my  Accufcrs,  yet  I cite  all  fuch  as  have 
had  a Hand  in  tbis  bloody  Contrivance,  before  the  great  Tribunal  of 
God’s  Juttice,  to  anfwcr  for  the  Wrong  they  have  done  the  Innocent; 
and  particularly  the  Lord  Chicf-Juftice,  and  the  Brbthers  of  Sir  Etlmund 
Godfrey , with  Jury,  Witnelles,  and  all  their  Partakers.  O Lord,  blefs 


and  pfeferve  his  Majetty,  and  be  merciful  to  this  poor  Nation,  and  lay 
not  innocent  Blood  to  ’its  Charge.  So  I bid  you  all  Farewel  in  Jcfus 
Chrift,  into  whole  Hands  I commend  my  Spirit. 

Then  turning  to  forncof  the  Officers,  he  laid  ; There  is  a Report  up 
and  down,  that  I have  confcfl'ed  the  Murder  of  Sir  Edmundbury  Godfrey  to 
Dr.  Lloyd  ■,  I do  deny  it. 

This  Paper  was  fhewn  to  HilTs  Wife  ; and  fhc  heing  demanded  whe- 
ther it  was  her  Hufband’s  Hand- writing,  affirmed  it  was  not : And  being 
further  a/ked,  whether  (he  conveyed  it  to  him,  file  protefted  (lie  knew 
not  how  he  came  by  it ; and  declared  that  Ihe  never  faw  it  before. 

Then  Mr.  Green  fold-, 

I Defire  all  your  Prayers  : And  as  for  Sir  Edmundbury  Godfrey , I know 
not  whether  he  be  dead  or  alike ; lor  in  my  Days  1 never  faw  him  with 
my  Eyes,  as  I know  of;  and  if  falfc  People  will  fwcar  a train'll  me,  I 
cannot  help  it.  I pray  God  to  blefs  my  King,  and  all  good  People. 

Then  Captain  Richnrdfon  told  him,  lie  had  a fair  Trial,  and  wifiied 
him  not  to  reflettt  on  others,  but  to  prepare  himfelf  for  Death  : To  which 
Mr.  Green  replied,  I pray  God  Almighty  to  forgive  them  all  : I never 
faw  Sir  Edmundbury  Godfrey  (to  my  Knowledge)  in  my  Life. 

Mr.  Berry  being  a Protc/lant  of  the  Church  of  England,  was  reprieved 
till  the  28th  of  the  fame  Month,  in  hopes  he  would  make  fome  Difcovc- 
rics . Nevcrthekfs,  when  he  came  to  the  Gallows,  he  absolutely  denied 
all  Knowledge  or  Concurrence  in  the  Fact  for  which  be  died  j as  will  be 
feen  by  the  following  Account  of  his  Behaviour. 


NUMBER  XVI. 

/I  Relation  of  Mr,  Berry’s  Behaviour  and  Difcourfe,  from  Seven  o' Clock  in  the  Morning,  'till  he  was 
executed.  Written  fo  foon  as  I got  Home  (h).  George  Willem* 


WHEN  I came  to  him  in  Newgate,  I found  him  upon  his  Knees, 
at  his  Prayers,  with  Dr.  Putrid’ s Devotions  in  his  Hands,  He 
told  me  he  was  glad  I was  come,  and  defired  my  Afliftance  in  Prayer.  After 
1 had  for  fome  while  prayed  with  him,  which  he  did  very  fervently,  I be- 
lieve, for  almolt  ail  the  Time  he  wept  ; we  then  both  rofe  up  together, 
®nd  had  fr-mc  little  Dilcourfe.  I told  him,  that  as  the  Law  had  con- 
demned him,  fo  I could  noc  but  conclude  him  guilty;  and  therefore 
did  allure  him,  that  there  was  a Uriel  Tribunal  after  this  Life,  be- 
fore which  we  mutt  all  appear;  and- in  particular  for  him,  that  there 
were  but  two  or  three  Hours  before  he  mull  fuffer  Death,  and  come 
to  Judgment;  and  therefore  I did  defire  him,  that  he  would  reveal 
to  me  what  lie  knew  of  the  Murder  of  Sir  Edmur.d  Godfrey , that  God’s 
Juttice  might  be  glorified  in  his  Death  ; and  that  he  would  not  eo  out  of 
the  World  in  his  Sin,  unrepaired  of ; which  it  mutt  be,  if  he  did  not  ab- 
hor it,  and  confels  it.  He  anfwcred  me,  He  keew  not  any  Thing  of  the 
Fact  for  which  he  was  condemned  : This  was  fpoke  with  fome  Aficvc- 
ration.  I hearing  him  give  this  Anfwsr,  alkcd  him,  what  were  the  par- 
ticular Things  that  were  witnefled  again!!  him,  for  which  he  was  con- 
demned ? As  1 did  corjeclure  then,  I thought  he  leaned  to  be  unwilling 
to  (peak  of  this  Matter ; nor  did  his  Words  feem  10  come  freely  from  him  : 
But  he  told  me,  that  Mr.  Prance  (c)  had  accufed  him  for  afltfting  in  the 
carrying  Sir  Edmund  Godfrey,  after  he  was  murdered,  into  a Room  in  i'«- 
n.erJet-Uouje : He  laid,  He  could  not  fay  he  had  never  been  in  the  Room 


Mr.  Prance  fpoke  of,  for  he  believed,  one  Time  or  other,  that  he  had 
been  in  all  the  Rooms  of  the  Houfe;  but  that,  to  the  bell  of  his  Re- 
membrance* he  had  never  carried,  in  all  his  Life,  a Two-penny  Weight 
into  that  Room  ; but  did  acknowledge  God’s  Juttice  in  his  Death,  for 
changing  his  Religion  for  Intereft  Sake.  Hearing  him  thus  pofitively 
to  deny  the  Fadt,  confidering  Dr.  Lloyd  had  been  with  him  two  or  three 
Days  before,  I did  not  further  preishim,  bccaufe  1 came  to  him  only  for  to 
aflift  him  in  Prayer:  And  therclore,  after  this  little  Difcourfe,  we  went 
to  Prayers  again,  and  before  we  had  done,  the  Ordinary  of  Ncutgatc  came 
in,  to  whom  I gave  Place. 

Fie  begun  to  tell  Mr.  Berry , that  he  had  found  him  of  a more  ingenu- 
ous Temper  than  the  reft  were;  and  wondered  who  had  been  tampering 
with  him,  to  make  him  perltft  in  the  Denial  of  the  Murder,  which  if  he 
would  have  confclfed,  there  was  ence  Flopcs  of  a Pardon  ; but  if  lie 
would  at  I aft  confcls  it,  he  would  endeavour  what  he  could  to  have  him 
faved  : And  told  him  alfo,  that  it  was  no  Argument,  that  others  had 
foolilhly  thrown  away  their  Lives,  that  therefore  he  mutt  do  fo  too : thercr 
fore,  fays  Mr.  Ordinary,  come  tell  me  what  is  truth.  Mr.  Berry  air- 
fwered.  You  have  been  before  very  prtffing  upon  me ; I cannot  tell  what  you 
mean  (and  (hewed  his  Avcrfcncfs  again  to  fpcak  of  the  Murder).  J 
mean,  fays  Mr.  Ordinal)-,  that  thou  wouldjl  tell  me  what  is  Truth  'and 
prithee  come  tell  me  what  is  Truth  ? Truth,  fays  Mr.  Berry,  is  not  to  tell  a 
Lye  ; not  to  fpcak  that  a Man  does  not  know ; cr.d  this  it  Truth . I Fell,  f.v/% 


(c)  To  be  read  after  their  Sentence,  Yol.  II.  p.  587. 

(A)  From  a MS.  in  the  Library  belonging  to  tlieChurcli  of  St.  Martin’s  in  the  Fields.  Read  tbis,  and  the  MS.  Declaration  of  Hill,  after  their  Trials,  Vol.  II.  Pag.  787. 

(0  An  ACCOUNT  of  tie  proceeding  10  S.nfence  againfWkt  Prance,  for  Wilful  Perjury  ; ivbo  nuat  Sentenced  in  the  Court  r/King’s-Bench,  Wettminfler,  upm 
aCosrviBien.  by  hi,  own  ConfejJisn,  en  the  :j/i  yjunc,  1686,  in  -wilfully  forfwtar,  ng  bimjelf  at  the  Trials  ef  Robert  Gcecn,  Lawrence  Hill,  and  Henry  Berry  i£c. 
in  relation  to  the  Murder  of  Sir  Edmundbury  Godhey. 

JuflLES  PRANCE,  a Silvcifmitb,  having  been,  the  lail  EaferTerm,  arraigned  upon  an  Information  of  Wilful  Perjury,  exhibited  agalnft  him  in  the  Court  t>?  Ktnft. 
JV‘  ll-.nch,  for  wilfully  forfwearing  himfelf  ajjainf-  Robert  Green,  Lawrence  hr:!!,  and  Heimj  Derry,  See.  in  relation  to  their  murdering  Sir  Jidmundtury  Godfrey  ; and  for  which, 
upon  his  Ualh,  cc.  they  were  executed  fur  ti  c laid  MurricrajLWrtra  ; and  he  confining  himfelf  Guilty  of  the  Perjury  fpecified  iu  the  fame  Information,  was,  on  Turfdr.j, 
the  tjlh  of  this  Inltant  June,  again  bronchi  to  :!;c  Court  of  King  s- Dench,  to  receive  his  Sentence.  The  Court  having  a while  confidcred  the  HcinoUfnef:  of  the  Crime,’  ami 
putting  him  in  Mind  cS  told  him.  It  vves  vvrlL.-.e  wav  fo  (cnfible  of  hit  Offence,  it  being  fo  great  a one,  at  to  extend  to  the  taking  away  the  Lives  of  innocent  IVrftmi, 
which  did  aggravate  it  ; though  one  that  had  luriWe  lum  been  found  Guilty  of  two  notorious  Perjuries  in  that  Court,  continued  ubftinate  to  the  lall » and,  foi  aught  appears, 
h is  not  hitherto  llievvn  any  Remnrte.  Yvt  feeing  he  meaning  the  Frifnner)  wa»  fcnliblc  of  his  Crime,  and  had  confefled  it,  the  Court  had  e.inlidercd  hi*  Condition-  and 
would  have  foruc  Companion  on  a true  Penitent.  T1  c Sentence  of  the  Court  was.  “ That  he  Ihoutd  pay  a Fine  of  One  Hundred  Pound"  to  the  King  ; That  he  Should  appear 
<*  before  each  Court  in  tFrJtminfler-S’all,  <:<.  with  a Paper  upon  htsForehead,  exprefliug  hi*  Crime  : That  on  Stondoj  txtt  hr  Should  (bind  dt  Weflntinjier  in  the  Pillory,  hc- 
“ tween  the  Hours  of  Eleven  and  One,  for  the  Space  of  an  Hour ; on  It'cdn/fJaj  the  like,  before  the  Exchange  j and  on  the  following  Monday,  at  Charing-  Crcf  ,+iid  lie  was 
“ likewife  Sentenced  to  be  Whipped  from  Newgate  to  Tthum  ; and  he  to  continue  in  Prifon  'till  all  was  performed." 

Prance,  upon  the  aforementioned  Exhortation,  declared.  That  hi*  latt  Confeffion  was  the  Truth  ; and  that  he  was  very  fcnGblcof,  and  forty  for  what  he  had  done  s upon 
which  the  Court  drilled  God  to  continue  him  fo. 

•I  he  Sentence  patted,  the  Keeper  of  the  Galdiouft  waa  ordered  to  take  back  bis  Prifoncr,  w hich  be  accordingly  did,  conveying  him  to  the  Gsteiaufc  Frifoo,  where  be  now 
fjuneii,  16S6J,  remaim  in  Cuftody. 

3 Mr.  Ordinary, 
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Mr.  Ordinary,  am  tell  mi  what  th.u  inowtfl  of  the  Murder,  and  tie  net  damn 
thyftlf.  Says  Mr.  Berry , But  I think  you  xvouid  have  me,  by  your  thus  pref- 
Jing  cf  me-,  f$r  1 did  net  know  any  Thing  of  it,  for  a Fortnight  after  it  was 
dene.  Mr.  Ordinary  then  told  him,  he  would  deceive  himfclf  if  he 
thought  that  any  Abfolution,  or  any  Indulgence,  of  either  Prictt  or  Pope, 
could  fare  him,  without  true  Repentance.  He  laid,  he  did  not  believe  any 
fuch  Thing.  Mr.  Ordinary  perceiving  that  this  Difeourfe  did  but  dis- 
order him,  and  had  put  him  out  of  that  Compofurc  and  Calmnefs  he  was  in 
before,  gave  it  over,  and  went  to  Prayers,  till  the  Sheriff  fent  to  him,  to 
come  aw-ay  to  Execution.  When  we  were  coming  out  of  his  Prifon- 
Ch amber,  Mr.  Ordinary  alkcd  him,  if  he  fliould  go  along  with  him  to 
his  Execution  : Mr.  Berry  begged  heartily  that  he  would  not,  but  defired 
me  to  go  along  with  him  : Mr.'Ordinary  faid.  It  was  his  Place,  and  he 
would  go.  Wc  both  went,  and  got  into  the  Catt  to  him,  at  the  Place  of 
Execution  : When  he  had  prayed  by  himfclf  a good  while,  Mr.  Ordinary 
defired  him  to  confefs  to  the  People  his  Crime,  which  was  fcconded  by 
others  -hat  ftcod  bv,  faying.  There  was  no  Repentance  without  publick 
Confeflion.  Mr.  Berry  being  thus  prefled  again,  he  declared  (otherwife 
I believe  he  would  not  have  faid  anything,  but  have  gone  out  of  the 


World  without  fpeaking  one  Word  of  his  Tnnocencv,  or  of  the  Murder; 
for  he  fccroed  to  be,  born  before  and  after,  when  periled  again  to  confefs, 
to  be  averfe  to  it}  he  was  as  innocent  as  the  Child  that  is  new  born.  Pre- 
fently  the  Sheriff  flopped  hi. n from  Using  any  thing  more,  android  him, 
he  was  not  to  fuffer  him  there  to  defame  an  honourable  Court,  but  il  he 
had  any  other  Thing  to  fay,  he  might:  He  anIWered,  He  did  not  blame 
either  Judm:  or  Jury  (and  had  before  at  tirfl  prayed,  as  for  the  King  and 
Queen  and  Church,  fo  for  the  Magiftratcs,  that  God  would  protect  them 
in  their  Duty),  but  for  his  Aceufers,  He  muft  fa y they  had  done  him 
W rong,  for  he  was  not  guilty  of  that  for  which  he  fuffered  ; but  he  prayed 
God  to  forgive  them,  and  that  his  Death  might  be  the  laft  innocent  Blood 
that  might  be  ftied  in  the  Land  ; and  prayed  that  his  might  never  cry  for 
Judgment.  After  which,  Mr.  Ordinary  prayed  for  him,  which  was  very 
uneafy  to  him,  and  he  deiired  hint  not  to  do  it.  Then  he  defire J me  to 
pray  for  him  ; after  which,  1 did  not  hear  him  fay  any  thing,  but  left  him 
praying:  And  when  the  Cart  was  drawing  from  under  him,  he  lifted  up 
his  Hands  towards  Heaven,  and  faid.  As  l am  innsee/il,  fo  receive  my  Soul, 
O Lord  Jefus! 


NUMBER  XVII. 

Mr.  Samuel  Atkins  his  Account  of  his  Examination  before  the  Committee  of  Lords,  appointed  to  exa- 
mine after  the  Murder  of  Sir  Edmundbury  Godfrey  [a). 


JTTOFEMBER  ifl,  1678,  being  Friday,  in  the  Afternoon,  about  Five 

' o’Clock,  Mr.  Smith , one  of  the  King's  Meflcngers,  came  to  Mr. 
Lawrenfon  s,  at  the  Rheniftl  WineHoufe  in  tt'ejlminjler,  (in  Company  with 
Mr.  Hanch,  Chamber-keeper  to  Mr.  Secretary  Coventry)  and  fent  from 
thence  to  Derby  Houfc,  to  fpeak  with  me;  who  being  then  not  in  the 
W ay,  Mr.  Walband  went  over,  fuppofing  he  might  have  done  what  Buft- 
nefs  they  came  about ; but  he  prefemly  returning,  upon  their  telling  him 
their  Bufmefs  was  with  me,  I went  over  to  them," and  after  I had  fata  very 
little  while,  Mr.  Smith  told  me,  his  Errand  was  to  defirc  me  to  go  witn 
him  to  Mr.  Secretary  Coventry,  to  which  I aflented  moll  readily,  and  ask- 
ing him,  if  he  knew  what  the  Occaflon  of  it  was,  he  told  me.  No,  and 
then  pulled  a Warrant  out  of  his  Pocket,  for  the  apprehending  me  ; but 
told  me,  he  had  Commands  from  Mr.  Secretary,  not  to  tell  me  of  it,  or 
put  it  in  Execution,  urilefs  upon  my  Refufal  to  go  with  him  ; to  which  I 
anfwcred.  There  ftiouid  be  no  Occalion  for  the  Warrant,  being  very  free 
to  go  with  him  ; which  I thereupon  prefcntly  did,  and  coming  to  Mr.  Secre- 
tary’s Office,  I met  Mr.  Thinn,  and  enquired  of  him,  If  he  knew  the  Rca- 
fon  of  Mr.  Secretary’s  Meflage  to  me  ? He  anfwercd.  That  it  was  ground- 
ed from  a Letter  he  had  newly  received  from  a Committee  of  Lords  ap- 
pointed to  examine  after  the  Murder  of  Sir  Edmundbury  Godfrey,  defiring 
him  to  find  out,  and  fend  to  them  one  Samuel  Atkins.  After  a little  Stay 
at  Mr.  Secretary’s  Office,  he  came  in,  and  immediately  gave  Orders 
for  the  preparing  a Letter  to  the  Committee,  to  accompany  me  thither, 
which  was  accordingly  done,  and  I went  under  the  Care  of  the  aforc- 
faiil  Meflenger,  to  the  laid  Committee,  then  fitting  at  the  Lord  Marquis 
of  J4rmchejltr' s Houfc,  in  Lincoln' s- Inn-Fieds ; when  being  come,  and 
the  letter  from  Mr.  Secretary  fent  in  to  them,  I was  inllantly  called  for 
before  them,  who  were  the 

Duke  of  Buckingham,  Lord  Halifax,  Lord  EJfex, 

Lord  Sbaftsbury.  Lord  M.  IVincheJler , Lord  Bilhop  of  London. 

And  Sir  Philip  Howard,  attending. 

And  the  following  Queftions  were  afked  of,  and  anfwercd  by,  me. 

Ld.  Sbaftsbury.  Pray,  Mr.  Samuel  Atkins,  do  you  know  one  Mr.  or 
Capr.  Charles  Atkins  ? — Samuel  Atkins.  Yes,  my  Lord. 

Ld.  Shafisb.  How  long  have  you  known  him  r 

S.  Atk,  About  two  or  three  Years,  I think. 

Ld.  Shaftsb.  Arc  you  related  ? 

S.Atk.  No,  my  Lord,  only  for  Name-fake  have  called  Coufins. 

Ld.  Shaftsb.  Do  you  know,  or  believe,  he  has  any  Reafon  to  do  you  a 
Prejudice  r 

S.  Atk.  No,  my  Lord,  I know  of  none,  nor  ever  gave  him  Occalion 
to  have  any. 

Ld.  Shaftsb.  Did  you  ever  tell  him,  upon  Difeourfe  about  the  Plot, 
that  there  was  no  Kind  nets  (or  a Wane  of  Friendfhip,  1 think  ’twas) 
’twixt  Mr.  Pepys  and  Sir  Edmundbury  Godfrey? 

S.  Atk.  No,  ray  Lord,  1 never  mentioned  Sir  Edmundb-ry  Godfrey’s 
Name  to  him  in  my  whole  Life,  upon  any  Occalion  that  1 rcmeniDor; 
nor  ever  talked  with  him  about  the  Plot. 

Ld.  EJfex.  Do  you  know  one  Child  ? 

S.  Atk.  No,  my  Lord  ; 1 have  heard  of  fuch  a Man’s  being  concerned 
in  the  Vi£luallit:g  of  the  Navy,  but,  to  my  Knowledge,  never  faw  him. 

Ld.  EJfex.  No,  no,  this  is  another  fort  of  a Alan,  and  one  whom  you 
will  be  found  to  know  very  well. 

S.  Atk.  My  Lord,  if  upon  feeing  him  I (hail  fo,  1 Cull  not  flick  to 
own  it. 

( Hereupon , Child  was  called for  in,  and  appeared  to  be  an  ordinary  Sort 
of  a Seafaring  Man.) 

Ld.  EJfex.  Now,  pray,  don’t  you  know  this  Man  ? 

•S.  Atk.  No,  Sir,  I never  faw  him  in  my  Life,  to  my  Remembrance. 

Ld.  EJfex.  No  ! What  fay  you.  Child , don’t  you  knowhim? 


Child.  No,  my  Lord,  I never  faw  him  in  my  Life. 

C 'Then  Child  was  prefently  carried  out  of  the  Room,  and  Capt.  Atkins 
called  for , who  came  in  at  another  Door  of  the  Room,  and  after  mutual 
Salutations  ’twixt  us,  the  following  Qucjlian t were  ajk.  d. ) 

Ld.  Sbaftsbury.  Pray,  Capt.  Chat  Ls  Atkins,  What  did  Mr.  Samuel  At- 
kins tell  you  about  Mr.  Pepys  and  Sir  Edmundbury  Godf  ey? 

Charles  Atkins.  My  Lord,  he  told  me  there  was  a Difference  ’twixt  his 
Mafter  and  Sir  Edmundbury  Godfrey,  and  I alkcd  him.  If  Sir  Edmundbury 
Godfrey  was  a Parliament-Man,  or  no  ? He  faid.  No.  I afked  him.  Whe- 
ther the  Difference  was  upon  Occalion  of  Mr.  Pepys' s being  formerly  ac- 
culed  fur  a Papift  in  the  Houfeof  Commons?  Ami  whether  Sir  Edmund- 
bury Godfrey  might  not  be  concerned  in  doing  that  ? lie  anfwcied,  l\o; 
and  that  it  was  upon  this  Occafion. 

Samuel  Atkins.  My  Lord,  I guefs  not  at  what  has  ]••  ' Capt.  Atkins  to 
fay  this ; l allure  you,  I ii-vcr  told  him  in  my  Life  one  Word  of  it,  never 
talked  to  him  about  the  Plot,  or  mentioned  Sir  Edmundbury  Godfrey’s 
Name  tobim  (as  I remember)  on  any  Occalion  ; I am  fine  i never  mads 
him  a Subjcdt  for  any  Difcourle. 

Ld.  Sbaftsbury.  Did  you  not,  Mr.  Samuel  Atkins,  all:  Capt.  Atkins , 
Whether  this  Child  was  a Man  of  Courage  and  Secrecy,  and  bid  him  fend 
Child  to  Derby  Houfe,  to  enquire  for  your  Mailer,  but  be  fure  not  to  afle 
for  you  ? 

S.  Atk.  No,  Sir,  not  in  my  Life,  one  Word  like  it. 

Capt.  Atkins  then  anfwcred  me.  You  know,  Mr.  Atkins,  this  Difeourfe 
was  between  us  in  the  Lords  Room,  at  Derby  Houfe,  in  the  Window. 

Cspt.  Ailin',  fays  I,  God,  your  Conference,  and  1,  know  ’tis  notori- 
oufly  untrue : The  laft  Time  1 faw  you  at  Derby  Houfc  was,  as  1 re- 
member, on  a Monday,  Mr.  Beverly  (late  Lieutenant  of  the  Montague)  be- 
ing there  prefent ; which  1 well  remember,  bccaufcwcaJl  three  came  out 
of  Derby  Houfe  together,  about  Oneo’Clock  at  Noun,  and  parted  in  King- 
Jireet ; 1 went  to  Dinner,  and  you  two  towarJs  Whitehall-,  Mr.  Beverly, 
to  whom  I talked  all  the  Waygoing,  having  invited  me  to  dine  the  next 
Day  at  his  Houfc,  being  7 utjday,  which  1 accordingly  did.  All  that 
palled  between  us  then  (our  Stay  alone  together,  ss  i believe  Mr.  Beverly 
remembers,  being  not  half  a Quarter  of  an  Hour),  was.  That  coming  all 
three  out  of  the  little  Office  together,  into  the  Lords  Room,  you  pulled 
me  to  the  Window  next  the  Office  Door  in  the  laid  Room,  and  afked  me 
to  lend  you  a Crown,  to  which  1 aflented  ; and  lb  going  down  Stairs,  1 
(laid  back,  Mr.  Beverly  going  down  firlt,  and  pulled  you  by  the  Coat,  and 
put  the  Crown  into  your  Hand,  to  prevent  Beverly’s  obferving.  This 
paffed  the  lall  T inte  1 faw  you  ; the  Time  before  was  about  the  Middle 
of  Augujl,  a little  before  Baribdcmtxu  Fair,  when  you  came  tome  in  the 
Lords  Room,  with  one  Capt.  Hurjl  (your  Familiar,  but  a Stranger  to  me, 
having  never  but  once,  that  I know  of,  feen  him  before),  and  told  me, 
there  was  a Friend  of  Capt.  HurJV s (poffibly  you  might  name  his  Name, 
and  it  might  he  Child,  but  I don't  remember  it)  that  wanted  the  Employ- 
ment of  a Purfer  in  one  of  the  King’s  Ships,  and  had  applied  h'mfelf  to 
Capt.  Hurjl,  to  do  him  what  Kindnefs  he  could,  and  ottered  him  ten 
Guineas  to  be  afliilant  to  Km.  Now,  fays  Capt.  Atkins  to  me,  Playlet’s 
bringrhc  Man  to  you,  and  upon  your  promifiug  to  do  him  what  Kindnefs 
you  can,  Capt.  Hurjl  and  1 lhall  have  the  ten  Guineas,  and  you  know 
five  Guineas,  fays  lu-,  will  do  very  well  for  me,  this  BarthAemexv -Fair- 
Time.  I then  alked  you.  What  the  Man  was  ? Whether  he  had  been  at 
Sea  ? And  whether  he  had  good  Certificates  ? You  anfwcred  me,  Y ou  could 
not  tell,  being  a Strangei  to  you,  but  you  would  bring  him  to  fpeak  with 
me:  I then  bid  you  fo  to  do  ; and  told  you,  all  I could,  or  had  in  mv  iower 
to  do  for  him,  was  to  lay  his  Papers  before  the  Secretary,  who,  if  he  ap- 
peared a good  Man, would  lay  them,  with  others,  before  the  King,  whenOc- 
cafton  offered : You  replied  then.  That  that  was  enough,  and  all  you  ex- 
pelled. After  this,  I called  you  (as  I know  vou  remember)  to  the  other 
Side  of  the  Room,  from  Capt.  Hurjl,  and  told  you  my  Delires  were,  vou 


(a)  The  Trial  of  Mr.  Samuel  Atkins,  for  the  Murder  of  Sir  Edmundbury  Godfrey,  is  printed  in  the  Second  Volume  of  the  State-Trials,  p.  ygg.  It  difolofrs  a Fa3,  which 
h-ctm  to  have  been  iaduftrioully  concealed  by  the  Court,  at  that  Time,  anil  is  no!  mentioned  by  any  HUtorinn  tlut  w « know  of  : As  every  new  CircumHanci-  mult  he  apree- 
ablc,  which  tends  to  clear  up  that  myftcrious  Piece  of  Hi  (lory,  the  Popilh  Pint,  wc  hope  wc  lhall  not  be  blamed  for  prefervinx  the  following  Account,  which  we  have  co- 
pied from  the  MSS.  of  Samuel  Fefyi,  EIq.  formed/  Secretary  tu  the  Admiralty,  which  are : preferred  in  Magdalen  Oolite,  Cambridge-,  it  giving  a further  light  into  the 
Charaftcr  of  one  of  the  principal  WitncfTcs  oa  that  Occauon  ; and  withal,  lhcws  the  miieral-le  Condition  even  of  inuoccnt  Pcrfons  whole  Misfortune  it  u to  fall  under 
State  Profccutions. 

3 ihould 
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fliould  not  engage  me  in  this  Matter,  to  get  the  poor  Man’s  Money,  for 
that  i would  not  do  it  for  any  Confidcration  ; You  faid,  indeed,  you  would 
nor,  nor  would  have  me  do  any  Thing,  ’till  I had  feen  and  difeourfed 
with  the  Man.  You  then  call'd  to  Capt.  Hurjl,  and  invited  him  and 
me  to  come  to  Dinner  on  the  Morrow,  to  your  Lodging  ; to  which  I 
agreed,  and  afk'd  you  where  you  lodg'd  j you  faid,  you  had  told  me  oft 
enough,  but  I had  ne’er  been  fo  kind  to  come  to  fee  you,  and  then  told 
me  where  it  was,  which  I have  now  forgot,  but  think  it  was  in  or  near 
IVild-jhcif.  After  this  Difcourfe,  you  know,  we  parted,  and  you  and 
Capt.  Hiojl  left  meat  Drby-  Houfe,  and  expected  me,  I fuppofe,  at  Din- 
ner next  Day  ; but  I,  indeed,  defirous  to  be  quit  of  any  Thing  that  ap- 
pear’d fo  ill  as  the  Bufinefs  propofed  to  me,  came  not  to  you,  nor  ever  heard 
more  of  it  from  yourfelf,  or  Capt.  Hurjl ; nor  faw  you  again,  till  the 
aiorcfaid  1 wenty-firft  of  Oclsber.  This,  Capt,  Atkins,  you  know,  is  all 
true  ; I apr«al  to  yourfelf  if  it  be  not.- 

Ld.  Shaftsb.  Come,  come,  Mr.  Atkins,  you  are  a feeming  hopeful 
young  Man,  and,  for  aught  I fee,  a very  ingenious  one : Capt.  Atkins  has 
fworn  this  pofitively  aoainft  you,  to  whom  he  bears  no  Prejudice,  or  Ma- 
lice, but  has  acknowledged  fcveral  Obligations  from  you  and  to  tell  you 
truly,  I don’t  think  he  has  Wit  enough  to  invent  fuch  a Lye;  be  ingenu- 
ous, prithee,  with  us,  and  confefs  what  you  faid. 

S.  Ati.  1 allure  your  Lordfhip,  upon  my  Faith,  which  I am  ready  to 
bind  with  my  Oath,  if  you  pleafe,  I ne’er  faid  one  Word  in  all  my  Life 
like  it. 

Ld.  Shaftsb.  Indeed,  we  believe  Capt.  Atkins  to  be  a Man  that  has 
loved  Wine  and  Women,  and  been  a debauch’d  Man;  but  whence 
would  you  have  us  to  think  him  to  be  a Rafcal  ? 

S.  Atk.  Why,  my  Lord,  I would  offer  this,  and  fubmit  to  you  to  judge 
how  far  a Coward  is  to  be  reckon’d  fo.  And  hereupon,  l related  at  large 
the  furrendering  of  the  King’s  Ship  bafely  to  the  T urks,  and  being  now  a Pri- 
fonir.  To  which  no  Anftuer  was  given. 

Ld,  Sbaftsb.  Pray,  Mr.  Atkins,  What  Religion  are  you  of? 

S.  Aik.  A Proteftant,  Sir,  and  my  whole  Familyevcr  fo. 

Ld.  Shaft. b.  Did  you  ever  receive  the  Sacrament,  or  take  the  Oaths  ? 

S.  Atk.  No,  Sir ; but  was  under  an  Intention  to  do  it  on  Sunday  next. 

L.  Effex.  ’Tin  indeed  Time. 

Ld.  Shafts.  Now,  I am  furc  you  won’t  do  it;  you  can't  forgive  Capt. 
Atkin  s ? 

S.  Atk.  Yes,  my  Lord,  I allure  you  I can,  and  do;  and  to  Ibew  it  to 
you,  I a! lb  remit  to  him  the  Money  he  owes  me,  (about  Fifty  Shil- 
lings,) and  am  ready  to  receive  the  Sacrament  with  a clean  Confcicnce.  I 
confefs  I have  not  done  it,  as  not  thinking  mylelf  oblig'd  by  any  Employ- 
ment 1 had  to  do  it,  and  many  Thoufands  of  my  Age  (Good  Pioteflants) 
will  be  found  not  to  have  done  it. 

Ld.  Shaftsb.  How  long  have  you  lived  with  Mr.  Pepys  ? 

S.  Ati.  Four  Years  lair  Augufl. 

Ld.  Shaftsb.  How  old  are  you  ? 

S.  Atk.  Twenty-one  Years,  the  twenty-ninth  of  that  Month. 

Ld.  Sbaftsb.  Where  did  you  live  before  you  came  to  Mr.  Pepys  ? 

S.  Atk.  1 lived.  Sir,  formerly  with  Commiflioner  Middleton. 

Lord  Sbaftsb.  Then  I am  fure  he  was  a Preteftant : But  now  you  are 
brought  into  Bufinefs,  and  have  Accefs  to  St.  fames  s ; ’tis  to  be  fear’d 
ou  may  be  oilicrwife,  for  we  are  apt  to  fufpeft  People  inclining  to  the 
ea. 

S.  Atk.  I never  had  Temptation  from  within,  or  without,  to  alter  my 
Religion,  and  hope  in  God  I never  fhall.  Then  the  Duke  of  Bucking- 
him  came  from  the  other  Side  of  the  Room  towards  me,  and  faid , 

D.  Buck.  Well,  Mr.  Atkins , I ne’er  faw  you  before  that  I remember; 
but  T fwcar  you  are  an  ingenious  Man  : 1 lee  (putting  hit  Finger  to  bis 
Forehead)  the  great  Workings  of  your  Brain,  and  would  gladly,  for  your 
own  Sake,  have  you  declare  to  us  what  you  know  of  this  Matter. 

S.  Atk.  My  Lord,  I can  never  fay  otherwife  than  I have,  (I  thank  your 
Lordfhip  for  your  good  Thoughts  of  me)  nor  do  1 know  one  Word  more. 

And  to  this  Effect,  one  after  another,  did  mojl  of  the  Lards  of  the  Committee 
urge  me  to  fay  fmewhat,  repeating  wry  often  their  good  Opinion  of  me, 
aid  their  great  Sorrow  for  my  Objlir.acy , which  would  bring  the  Preju- 
dice to  myfelf,  while  by  a Conftffion  1 could  not  injure , but  advantage 
myfelf-,  Captain  Atkins  joining  with  them  to  urge  me  lo  it,  with  Pro- 
mifcs  of  making  my  Fortune  thereby  : l/lill  gave  the  fame  Anfwer , 
declaring  my  utter  Inability  to  fay  one  IVord , and  avowing  / never  had 
to  Captain  Atkins. 

Hereupon  we  were  both  order  d to  withdraw , which  we  did , and  after  a 
little  Stay  without , they  call'd  me  again  lo  them , and  my  Lora  Shal'ts- 
bury  began. 

Ld.  Shaftsb.  Mr.  Atkins,  truly  we  are,  every  Lord  of  this  Committee, 
verv  forry  to  be  thus  plain  with  you,  but  here  being  fo  politive  an  Oath 
agamil  you,  wc  cannot  anfwer  to  the  Parliament  the  doing  lefs  than  com- 
mitting you  to  Newgate.  ....  . , , . , , T 

5.  Ask.  What  your  Lordfhips  pleafe ; if  you  fend  me  to  be  hang  d,  I 

can  fay  no  more,  or  otherwife. 

Then  they  again  repeated  their  Advices  fcverally  tome,  to  declare  what 
I knew  and  greatly  pitied  me  in  the  ill  Fortune  which  otherwife  would 
attend  tne.  I as  often  repeated  what  I faid  at  firft,  of  my  knowing  nothing  of 
what  Captain  Atkins  had  fworn.  At  laft  Sir  Philip  Howard  (who  flood 
by  all  this  while)  told  me,  1 could  not  have  lived  fo  long  Time  in  an  Of- 
fice of  Bufinefs,  but  1 mull  know  the  Laws  of  this  Nation  to  be  fuch  as 
would  bring  me  under  fevere  Punifhraent,  if  I fhould  be  found  to  conceal 
this  Matter,  which  I am  well  perfuaded  you  mult  know  of,  (fays  he,) 
for  that  I have  fo  ferioufly  and  very  ftriSly  examin’d  Captain  Atoms 
about  it,  and  1 know  he  would  not  tell  me  a Lye.  Befidcs,  he  has  no  Rea-  ^ 
fon  to  do  it  towards  you,  and  being  a Gentleman,  Son  of  Sir  ‘fanatban  At-  i 
Uns  my  Nephew,  otherwife  well  related,  and  won't  want  an  Eftateof  his 
Father  (if  he  pieafes)  when  he  dies,  he  can’t  be  thought  to  attempt  to  do 
it  a-rainfl  anv  Rody.  I told  him,  I very  well  knew  the  Laws  of  this  !Na- 
bVoL,  VIII. 
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I tion  in  that  Point,  and  as  well  knew  the  Laws  of  God  fo  be  fuch  as  would 
draw  a worfc  Punifhmcnt  upon  my  Head,  if  I could  tell  a Lye,-  or  invent 
any  thing  to  the  Prejudice  of  another  Man,  and  that  I mult  dcr,  if  I laid 
any  thing  in  this  Matter  different  from  what  I have  done. 

After  ihis,  1 was  ordered  to  withdraw,  and  Captain  Richardfsn,  Keeper 
of  Newgate  ^ (who  waited  without  with  the  afoiefaid  Child,)  culicd  in,  and 
a Warrant  deliver’d  to  him  in  the  following  Words,  for  his  keeping  me 
in  his  Cuftody,  viz. 

You  art  herewith  to  receive  the  Body  of  Mr  Samuel  Atkins,  for  Stf- 
picion  of  Felony,  in  concealing  the  Murder  of  Sir  Edmundbury  God- 
frey, and  him  fdfelj.to  keep,  until  he  fhail  be  thence  deliver’d  by  due 
Courfe  of  Law  : And  for  fo  doing,  this  jhall  be  your  Warrant  fuf- 
ficimt.  Given  under  our  Hands  and  Seals  this  firjl  Day  of  No- 
vember, 1678; 

Ssgn’dt 

To  the  Keeper  of  the  Gaol  of  Buckingham* 

Newgate,  for  the  City  of  W inchcfter, 

London,  and  County  of  F-  Howard. 

Middlefcx. 

Memorandum.  The  Depofition  made  by  Captain  Atkins  againff  me, 
from  whence  thefe  Examinations  proceeded,  and  my  being  commuted  to 
Prifon  was  grounded,  hereafter  follows  in  the  weprefs  Words  thereof,  as 
they  were  reported  by  the  Committee  to  the  Houfe  of  Lords,  and  en- 
ter’d in  their  Book,  viz. 

Die  Martis  12°  Novcmb.  1678. 

The  Examination  of  Charles  Atkins,  Efj.  taken  upon  Oath  before  me.  One 
of  His  Majefly’s  fuflices  of  the  Peace  for  the  County  of  Middlefcx, 
and  Liberty  of  Weftminfter,  this  firfl  Day  of  November,  1678. 

S A I T H,  That  in  Derby- Houfe,  being  in  D fcourfe  with  Samuel 
Atkins,  (Clctk  to  Mr.  Pepys,  Secretary  of  the  Admiralty  1 the  faid  Samuel 
did  fay.  That  Sir  Edmundbury  Godfrey  had  very  much  vilified  his  Mailer, 
and  that  if  he  liv’d  long  would  be  the  Rum  of  him  ; up>m  which  the 
faid  Samuel  did  afk  this  Examinant  whether  he  did  think  Child  to  be  a 
Man  of  Courage  and  Secrecy  ; to  which  this  Examinant  did  reply,  I hat 
the  faid  Child  had  been  at  Sea,  and  had  behaved  himieJf  very  well,  as  he 
had  been  inform’d ; upon  which  the  faid  Samuel  did  bid  this  Examinant  fend 
the  faid  Child  to  his  Matter,  Mr.  Pepys , but  not  to  him  the  faid  Samuel, 
for  that  he  would  not  be  feen  to  know  any  thing  of  it.  This  Examinant 
did  endeavour  to  find  out  the  faid  Child,  but  did  not  meet  with  him  ull 
the  Day  after  this  Difcourfe  had  happened  betwixt  him  and  Samuel  Atiins, 
at  the  Three  Tobacco-Pipes  in  Holbourn,  where  this  Examinant  did  tell 
Child , that  Secretary  Pepys  would  fpeak  with  him  ; and  the  next  Time 
that  this  Examinant  did  fee  the  laid  Child,  (after  that  he  had  given  him 
that  Direction)  he,  the  faid  Child,  did  endeavour  to  engage  the  laid  Ex- 
aminant to  join  With  him  in  the  Murder  of  a Man.  The  Particulars 
of  which,  this  Examinant  hath  declared  before  the  King  and  Council, 
IVednefday  laft  paft. 

Taken  before  me.  One  of  Hit  Majefly s JuJUces  of  the  Peace  for  the  County 
and  Liberty  above-mentioned. 

P.  HoWAIUj. 

Upon  this  Depofition  was  grounded  the  afore-recited  Warrant  for  my 
Commitment,  by  Vcrtuc  whereof.  Captain  Richardfon  carried  me  prefent- 
ly  to  Prifon,  where  I remained  in  a Room  of  his  own  Houfe,  without 
having  Liberty  to  write  to.  Ice,  or  fpeak  with  any  Body,  till  Wedntfday 
the  fixth  Day  of  November,  1678,  when  having  well  ruminated  on  wiiac 
had  paft  at  my  late  Examination,  I do  fired  Captain  Richardfon  to  ac- 
quaint the  Lords  of  the  Committee,  that  at  their  next  Meeting  1 would 
pray  to  be  brought  before  them  ; which  he  promifed  to  do,  and  did  ; and 
on  the  faid  fixth  of  November,  1678,  being  IFidnefday,  1 was  carried  by 
him  to  the  Committee,  confifting  of  the  fame  Lords  as  before,  then  fit- 
ting at  the  Lord  Privy-Seal's  Chamber  by  the  Pailiament-Houfe,  where 
the  following  Qucftions  were  afkcd  : 

Ld.  Halifax.  Well,  Mr.  Atkins,  we  hope  you  have  confidcr'd  Xov.  6, 
of  this  Bufinefs,  and  arc  ready  to  give  us  fome  Light  in  it.  i6rb- 

I S.  Atk.  My  Lord,  1 have  well  indeed  confiaer'd  of  it,  and  I hope 
am  prepar’d  to  fhew  your  Lordfhips  that  nothing  is  to  be  cxpe&cd  from 
| me,  and  fomy  Liberty  will  not  be  denied  me. 

Ld.  Halifax.  Nay  then.  Mr.  Atkins , if  you  come  to  that,  you  muft  flay 
till  we  fend  for  Captain  Atkins,  if  it  be  aught  you  would  fay  againft  him, 
or  his  Accufation. 

S.  Atk.  My  Lord,  I hope  I fhall  confute  him  in  fevcral  Circumftanccs, 
which  I have  better  confi-Jcrcd,  and  clear  to  you  my  Innocence. 

Ld.  Shaftsb.  Why,  Mt.  Atkins , Captain  Atkins  declares  to  us  he  has 
much  more  againft  you,  and  fcveral  other  Circumftanccs,  by  which,  he 
iays,  you'll  appear  the  worft  Man  living. 

S-  Atk.  My  Lord,  if  you  pleafe,  I di  lire  he  may  be  lent  for. 

Upon  this  I was  ordered  to  withdraw,  and  Captain  Atkins  being  fent 
for  to  Sir  Philip  HotvarTs,  in  Scotland-Yard,  came  in  about  Half  an 
Hour,  and  meeting  me  in  the  Paffagc  leading  up  the  Stairs  to  the  Cham- 
ber where  the  Council  was  fitting,  I obferved  his  Countenance  al- 
tered extremely,  and  took  Notice  of  it  to  him  : He  palled  by  me,  and 
went  up  the  Stairs,  and  flaying  there  in  Expectation  of  being  call’d,  I 
went  to  him  with  my  Keeper,  (Mr.  Lion,)  and  difeourfing  together,  I 
afk’d  him  what  bad  induced  him  to  bring  this  Mifchief  upon  me,  and 
whether  he  defign’d  to  ruin  me,  that  had  preferv’d  him  from  it  ? He  an- 
fwer'd.  No,  no,  not  he.  I further  afk’d  him,  if  llook’d  like  one  that  had 
done,  or  knew  of  any  Murder;  and  whether  he  thought  in  his  Confcicnce 
I did  ? No,  faith,  fays  be,  1 dare  fwcar  for  you  for  that  Matter,  only  thefe 
Words  paft  between  us : Well,  fays  I,  you  fay  ’twas  between  us,  fo  ’tis 
impoifible  to  contradict  your  Oath  ; but  God,  you  and  I know,  'twas 
not  fo.  Hereupon,  after  fome  little  ether  Difcourfe,  he  went  down 
M m in  Stairs, 
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? t irs,  and  I following  him,  afk’d  him  over  again,  Whether  he  had  any  j 
Tning  more  to  fay  againfi  me,  or  whether  indeed  he  thought  Tkr.cw  any 
T n»g  of  t hr  Murder  ? To  which  he  aufwercd  (2 * before,)  No,  not  he,  I 
he  did  no.  think  it;  of  which  I defired  Mr.  Lion  to  take  Notice;  aud 
pr-.f.-mly  after  this,  the  Lords  call’d  for  us  both  in,  and  faid; 

Ld.  Shaft#.  Well,  Mr.,4fc»,  What  is  it  you  have  to  fay? 

5.  Atkin.  I defirc.  my  Lords,  if  you  pleafc,  that  Captain  Atkir.r' s In- 
formation may  be  read  to  me,  or  elfc  I Stall  repair  to  my  Memory  to  re- 
peat it. 

Lords.  Do,  repair  to  your  Memory. 

Then  1 recited  it  as  ’tis  herein  before-mentioned,  and  anfwer'd  to  it 
thus  t,  As  to  bis  pofitive  Oath,  my  Lords,  about  the  Difference  he  fays 
1 told  him  was  between  Sir  Edmundbury  Godfrey  and  Mr.  Pepys,  that  can 
admit  of  no  more  than  mv  denying  it ; anu  being  ready  and  defirotis,  if 
you  plcafe,  to  (wear  to  the  Truth  ot  what  I fay.  As  to  his  Qucflion, 
Whether  Sir  EdmunJbtuy  Godfrey  was  a Parliament  Man  or  not,  and  the 
Anfwer  he  fay*  I (hould  give  him,  that  he  was  not,  I am  alfo  as  ready  to 
depofe,  that  to  this  Minute,  1 don't  know  whether  he  was  fo  or  no,  and 
fo  could  not  make  him  that  Anfwer.  Then  as  to  the  Rife  of  the  Diffe- 
rence to  he,  as  he  calls  it,  1 /pen  tbit  Occafton , the  laft  Time  I faw  Captain 
Atkins  (before  Sir  Edmsmdbuty  Godfrey' s Death)  was  about  the  Middle 
of  Attgujl,  a little  before  Bartholomew  Fair-Time,  and  long  enough  before 
any  Difcovrrv  was  made  of  the  Plot ; fo  pray  what  means  he  by  ut>en  tbit 
Occafton  ? Befidcs,  I afFure  your  Lordfhips,  I did  not  know  till  alter  the 
Death  of  Sir  Edmmtdbury  Godfrey , that  he  took  any  Depofitions,  or  was 
oiherwife  inftrumeupl  in  difeovering  any  Part  of  the  Plot  ; and  the  firft 
Noti  e 1 had  of  it,  was  from  my  Fellow  Clerk,  Mr.  lVulkank , who  told 
me  ( 1 think  on  the  Midday)  in  this  Manner  of  it : Poor  Sir  E/imundbury 
Godfrey!  Why,  fays  I,  pray  what’s  the  Matter  with  him?  Why,  they 
fay,  replies  he,  he  is  murder'd  by  the  Papt/h , having  been  gone  from  hss 
Houle,  and  nut  heard  of  this  Day  or  two  : Lord,  fays  I,  why  Ibould  he 
be  murder’d,  a very  good  and  honeft  Gentleman  ? 1 but  (fays  IVaibanl ) 
the  Reafon  of  it  was,  as  ’tis  faid,  breaufe  he  was  the  firft  that  took  the 
Depofirions,  tie.  about  the  Plot.  Upon  this  the  Lords  all  cry’d  out, 
they  did  not  believe  ’twas  polfiblc  I that  liv’d  in  an  Office  of  fo  great  Bu- 
ftnefs,  (hould  not  hear  of  his  taking  the  Depofitions  till  after  his  Death, 
fince  they  were  done,  (1  think  they  (aid  a Month  before  the  King  went  to 
Nuimarket)  and  carried  to  the  Council.  I anfwcrcd,  ami  induftrioufly 
after  ted,  what  was  really  Truth,  that  I did  not.  But,  my  Lords,  fays  l, 
pray  fuppofe  (what  is  fo  utterly  in  Facl  untrue)  I had  (aid  to  Captain  At- 
kins what  he  (wears  I did  ; I m’uft  now  declare  1 had  no  Ground  to  fay  fo ; 
and  that  it  mufr  arife  purely  from  my  own  Invention,  and  if  I invented  a 
Lye,  1 mutt  fuffer  fordoing  it;  And  pray,  my  Lords,  what  will  come 
©n’t?  Nay,  nay,  fays  my  Lord  Sbafrjbury,  leave  us  to  make  the  Ufe  of 
it ; do  you  but  confels  it,  you  (hall  be  fafe,  and  we’ll  apply  it.  My 
Lord,  lays  I,  1 can’t  doit;  I hope  I never  (hall  tell  a Lye  to  any  Man’s 
Prejudice,  though  I meet  with  ne’er  fo  great  Danger.  My  Lord  Sbaftf- 
lury  anfwer'd.  Indeed,  Mr.  Atkins,  Ten  then  may  fwcar  againft  you,  and 
for  aught  I know  all  bclye  you ; And  are  you  innocent  ? You’re  molt  un- 
fortunate, and  Captain  Atkins  the  gtcatcit  Villain  in  the  World.  Pray, 
look  one  another  in  the  Face,  (fo  wc  gazed  very  carnettly)  and  my  Lord 
Sba/ifiury  went  on,  fpeaktpg  to  Captain  Atkins:  Come,  Captain  Atkins, 
conlcfs  truly  and  ingenuoufly,  Have  you  belyed  Mr.  Atkins,  or  no?  May 
be  you  may  have  rtnftakcit;'  pray  confider  it,  and  remember  the  Injury 
you'll  do  this  young  Man,  if  this  be  not  true  ; You  won't  have  more  to 
anfwer  for  before  God,  if  you  Ihould  waftc  and  deftroy  an  Emperor  and 
his  Country,  than  you’ll  have  if  you  wrongfully  ruin  him,  who  is  in  him- 
fclf  ('as  every  Man  is)  a little  Emperor.  After  this  Sott  my  Lord  Shaftf- 
Lury  prefled  Captain  Atkini  very  home,  and  while  lie  was  doing  fo,  and  wc 
looking  ftedfaftlv  upon  each  other.  Captain  Atkins' t Countenance  chang’d 
very  white,  which  I taking  Notice  of,  and  obferving  to  the  Lords,  my 
Lord  Marquis  of  Wincbtjhr  cried,  Where,  where  ? 1 don’t  fee  it.  My 
Lord,  fays  I,  I humbly  conceive ’tis  very  apparent : I,  I,  where?  fays 
his  Lordthip,  turning  his  Head  away;  the  other  Lords  faid  nothing. 
Then  Captain  Atkins  having  a Tobacco-Pipe  rolling  about  in  his  Fingers 
upon  the  Table,  threw  it  down,  and  faid.  Why  ihould  I lay  fo,  my 
Lords,  if  he  had  not  told  me  ? Thereupon  I grew  indeed  angry,  and  pref- 
fed  very  hotly  for  my  Liberty,  avowing  my  Innocence  with  (event]  Pro- 
teflations;  but  all  was  too  little.  My  Lord  Bifhop  of  London  (whom  I 
took  to  be  mote  tender-hearted  than  the  refl)  I apply’d  myfclf  to,  and 
talk’d  about  my  Religion,  and  of  my  having  never  gone  to  Mafs,  nor  ever 
known,  or  fecit  anv  Fried  in  my  Life  that  I remember'd.  He  at  laft  was 
plcafcd  to  fay.  Truly  l helieve  you  are  a Proteftant ; but  this  Oath  is 
greatly  againft  you,  'and  he  Bill  affirms  it  pofttively.  My  Lord,  fays  I, 
’tis  very  ftrange  I (hould  invent  fuch  a Lye  to  tell  Captain  Atkins  of  my 
Mailer;  I hope  I (hall  not  be  found  fo  fnithlefs  a Servant,  when  I never 
in  my  whole  Life  heard  Mr.  Ptpys  mention  Sir  Edmundbury  Gidfrry's  Name, 
that  1 remember,  but  upon  an  Occafion  (which  1 mention'd  at  large)  of 
our  going  before  him  about  fome  Money  loft  from  Mr.  Ptpys’s  Houfc,  and 
then  they  appear'd  as  great  Friends  as  could  be,  and  (hew’d  mutually 
very  great  Expreffions  of  Kindncfs  and  Rcfpeft.  "Tis  ftrange  I (hould 
alk  him  of  the  Courage  and  Secrecy  of  a Man  1 never  faw  ; and  as  ftrange 
to  bid  him  find  him  to  my  Mailer ; who  will,  I fuppofe,  declare,  whe- 
ther I ever  fpokc  to  him  about  any  fuch  Man,  as  l am  fure  I did  not,  nor 
could.  At  laft,  my  Lord,  fays  1,  I avow  to  you,  Mr.  Pepys  never  in  his 
Life  committed  any  Secret  tome  of  any  Kind,  nor  ever  mentioned,  up- 
on any  Occafton,  one  Word  about  Sir  Edmundbury  Godfrey.  And  this 
your  Lordfhips  would  eafily  believe,  if  you  knew  how  tottering  I (hnd  in 
his  Opinion,  having  been  once  parted  fxovft  him,  and  at  this  Moment  I 
believe  remain  under  his  ill  Apprehenfton.  Why,  fays  my  Lord  Bifliop, 
are  you  given  to  Drink,  or  Debauchery  ? No,  my  Lord,  I thank  God 
not.  But  Mr.  Pefys  is  very  fevere  in  his  Houfc,  and  for  the  leaft  Abfence 
from  it  without  his  Knowledge,  will  difc3rd  any  of  his  Servants  from 
his  Favour:  I coming  very  young  to  him,  was  inclin’d,  through  Boy- 
iihnefs,  to  too  much  Defirc  of  Erne  ami  Liberty,  and  fo  begot  and  conti- 
nued his  Severity  towards  me. 

While  I was  thus  talking  to  toy  Lord  of  Louden,  Captain  Atkins  was 
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difeourfing  to  the  other  Lords,  at  the  other  End  of  the  Room  ; and  my 
Lord  Sbafrjbury  obfcrving  wlut  wc  both  faid,  turn'd  tov  a'.is  me,  and 
flopp’d  my  going  on  : Why,  you  talk,  Mr.  Atkins,  (fays  m>  Leri)  "twill 
be  made  appear,  that  you  are  the  greateft  Favourite  he  has  ; you  re^d  all 
his  Letters,  read  to  him  by  Night;  and  what  fay  you,  if  I can  prove, 
from  the  Servants  in  your  own  Houfc,  that  you  arc  reputed  a Papift  ? My 
Lord,  fays  I to  that,  if  your  Lordihip  can  do  thnr,  or  any  Man  in  the 
World,  prove  1 am  in  the  leaft  wife,  or  ever  was  inclined  that  Wav,  I’ll 
be  contented  to  be  banged,  without  faying  a Word  more.  Mv  Lord 
Sbaftjbury  goes  then  on  again;  Pray,  Mr.  'Attests,  What  Books  did  you 
ufe 'to  read  to  Mr.  Ptpys  ? My  Lord,  fays  I,  I have  not  lately  read  any  to 
him  ; but  formerly  I have  read  the  Bible,  ar,d  other  good  Books ; I’omc- 
times  Hillory,  other  Times  Divinity. — Never  any  Popifh  Books  ? —No, 
never  in  my  Life,  I affureyour  Lordfliip,  never  any  ; hat,  as  I remem- 
ber, one  Book  of  an  Eaglijb  Divine’s,  about  their  Error  in  their  Doiflrtne 
of  T ranfobftantiation,  but  the  Book's  Name  I forget. 

After  all  this,  I found  I mud  return  to  Prifon  ; I offered  Bail,  which 
being  deny’d  me,  I pray’d  Liberty,  th2t  my  Sifter  might  come  to  icc  me  ; 
which  was  granted  me  Ihould  for  one  Time,  the  Keeper  of  the  Prifon  to 
be  by  while  (he  flay’d  with  me  ; and  after  that  l withdrew,  and  Captain 
Atkins  together  ; he,  as  foon  as  I was  out,  flopped  in-  to  the  Lords  again, 
and  (as  l underflood  afterwards)  defired -the  Keeper  might  have  Orders  for 
his  coming  to  me,  upon  his  Suggcftion  to  the  Lords,  lie  would  bring  me 
to  confels,  which  was  granted  he  (hould  ; and  fo  I was  rccarried  to  Pri- 
fon, and  remain’d  there  'till  Friday  the  Eighth  of  Kit-ember,  without  hav- 
ing heard  from,  or  feen  any  Perlon,  faving  my  Sifter,  who  cams,  to  me 
the  Day  before,  and  remained  in  the  Room  Half  a Quarter  ol  an  Hour, 
with  Captain  Riebardfin. 

Friday  Morning,  being  the  Eighth  of  November,  Cap- 
tain Aikint  comes  up  to  my  Chamber  (with  Capuin  Ri.b-  November  9, 
etrdftn , in  whofc  Houfc  I (till  remain'd),  and  finding  me  in  1 ' ' 
Bed,  throws  open  the  Curtain,  and  bids  me  Gcod-Mmrow  ; I feeing  who 
it  was,  leap’d  out  of  the  Beil,  and  returning  his  Good-Morrow,  called  to 
Captain  Riebardfin,  who  was  going  dmvn  Stairs  again,  and  pray’d  I might 
fpcak  a Word  with  him,  and  fo  taking  him  into  the  next  Room,  For 
God’s  Sake,  fays  1 to  him,  don’t  leave  me  alone  with  this  Man,  who 
having  already  fworn  falfely  againft  me,  will,  for  might  I know,  go  back 
to  the  Lords,  and  fwcar  any  thing  more  he  lifts;  Captain  Rtchardfin  an- 
fwered.  The  Lords  had  dire  (fled  he  mu  ft,  and  he  mull  he  alone  with  you  ; 
Oh  ! pray,  (ays  1,  fuffer  it  not,  for  I vow  I won’t  fpcak  one  Word  to 
him  alone.  Notwitliftanding  this,  Captain  R ebardjon  pull’d  to  the 
Door,  and  left  us  both  together,  promifing  to  return  immediately.  The 
Door  was  not  fooner  (hut,  and  Captain  Riehuntfm  gone,  than’Captain 
Atkins,  wringing  his  Hands,  and  crying  with  the  Tears  upon  his  Face, 
faid  to  me.  Oh!  Mr.  Atkini,  wc  are  both  undone)  How  undone?  fays  1. 
Oh  Lord!  fays  he,  there's  a Man  come  to  Town  lalt  Night,  lay  at  Mr- 
Secretary  WtlEamfen'i,  was  examin’d  two  Hours  by  the  King,  and  has 
fworn  pofitivcly  againft  you,  That  you  were,  or  were  to  have  been  at  the 
Murder  of  Sir  Edmundbury  Godfrey,  I am  not,  fays  he,  very  perfect  whe- 
ther. Well,  fays  I,  God  bids  him:  Bur  how.  pray,  are  you  undone  ? 
’Tis  I am  fo,  if  this  be  true : Says  he,  (dill  crying,  and  laying  his  Hand 
upon  his  Bread)  I am  undone.  That’s  true  indeed,  fays  I,  your  Guile 
upon  your  Confcience,  in  bringing  this  falfely  upon  me,  has  undone  you 
to  the  Purpofc.  But,  pray,  who  is  this  Mari  ? Do  you  know  him  ? I 
don't  know  his  Name,  fays 'he,  nor  ever  faw  him  but  once  before,  and 
that  was  in  EJJex  Buildings;  the  Woman  of  the  Houfc  being  arrefted 
where  we  were,  he  and  I refeued  her  frntn  the  Bailiffs.  ‘Tis  ftrange,  fays 
I,  he  (hould  come  and  enquire  for  you,  and  find  you  out  as  foon  as  e’er 
lie  came  to  Town,  and  you  not  know  him,  nor  ever  faw  him  but  once. 
’Tis  fo,  fays  he;  he  came  to  me,  to  enquire  about  a Gentleman  we  had 
Bufinefs  with  before  he  went  out  of  Town.  Well,  I anfwerctl,  I can't 
help  what  he  has  done;  I thank  you  for  all  this,  but  won’t  doubt,  if 
Twenty  fwear  againft  me,  I (hall  appear  innocent,  I am  fort  I (hall,  to 
the  laft  Moment  of  my  Life.  Pray,  Mr.  Atkins,  fays  he,  confidcr  of  it : 
My  Uncle,  Phil.  Howard , bid  me  come  to  you,  to  tell  you  of  it,  and  pray 
confefs,  before  ’tis  too  late,  and  you  repent  you  did  not ; there’s  nothing 
can  hurt  you,  but  your  Fortune  may  be  made  by  it;  and  what  need  you 
care  for  your  Mailer  ? Pray,  fays  1,  Why  don’t  you  as  well  a(k  me  to 
forego  my  Salvation  ? A Thouland  Deaths  dull  not  extort  a Lye  from 
me ; and  you  know  1 can  fay  nothing  : Pray,  confidcr  you  of  it,  and  re- 
] pair  the  Injury  you  have  done  me,  as  well  as  you  can.  In  the  Middle  of 
our  Difcourfc,  walking  together  in  the  Room,  he  fudJcnly  flood  Hill, 
and  turning  toward  me.  You  did  not  tell  me,  fays  hr,  your  Mailer  had  a 
Houfc  at  Ram,  in  France,  neither,  did  you  ? Oh  (fr  inge  • Lys  I ; Why, 
have  you  fworn  that  too?  No,  not  I,  replied  he,  Wlut  (hould  I fwear 
it  for?  But  you  told  me  fo.  At  which,  being  greatly  furprized  and 
amazed,  l could  not  prefently  fay  any  Thing  to  him,  and  while  1 was 
filent  he  goes  on.  And  you  know,  (ays  he,  you  defired  me  to  impeach 
your  Matter  about  this  Murder,  becaul'e  he  Ihould  kc-p  it  off  from  the 
Duke  of  York.  Oh  ! Lord  of  Heaven  I fays  I,  And  have  you  dapofcd 
that  too?  No,  not  I,  fays  lie;  Wlut  Ibould  1 fwcar  it  for?  But  you 
know  you  told  me  fo.  Mr.  Atkins,  fays  I,  you  are  the  greateft  Villain, 
and  word  Man  in  the  World,  Hnd  1 am  lute  you  will  repent  the  cur  fed 
Mifchief  you  have  endeavoured  to  do  me,  by  your  damn’d  falfe  Inven- 
tions and  Oaths  : And  while  I was,  after  this  Sort,  talking  to  him,  he 
interrupted  me,  bidding  me  confidcr  of  it  againft  the  Afternoon,  when  he 
faid  I (hould  be  call’d  for  before  the  Committee  ot  Lords ; aud  (o  took  bis 
Leave,  and  went  away. 

In  the  Afternoon  of  the  faid  Friday , being  the  Eighth  of  November, 
1678,  Capt  Riebardfin  fent  for  me  out  of  my  Chamber,  and  cauling  a 
Pair  of  Irons  to  be  put  upon  my  Legs,  he  fearch’U  me,  and  took  what  Pa- 
pers he  found  in  my  Pockets,  into  hrs  Pofteflion,  and  immediately  carried 
me  to  the  Committee  of  the  fame  Lords  as  before  at  my  Lord  Privy-Seal’s 
Chamber,  adjoining  to  the  Parliamcnt-Houfc ; where  having  waited 
without  fome  Time,  the  Lords  font  for  me  into  the  Room,  where  l 
found  a Perfon  (landing  on  the  far  Side  of  the  Table,  with  ablackilh  Pcrri- 
wig»  2nd  a Campaign  Coat  (and  whom  I fince  underftand  to  be  Mr. 

Bedlow)  ; 
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Bedlow );  he  came  toward  me  at  my  coming  in,  looked  me  carneftly  in  tlic 
Face,  lalutcd  me,  which  I returned,  and  fo  went  again  to  the  further 
Side  .>(  tiie  Table;  and  thefe Queftions  were  allied,  anJ  thus  anfwcrcd: 
Ld.  Shaftfbury.  Mr.  Atkins , Do  you  kfiowthis  Gentleman  ? 

S'.  Atkin-.  No,  my  Lord,  I don’t  know  I ever  faw  him  in  my  Life. 

Mr.  Btdlow.  1 believe.  Sir,  I have  feen  you  fomewlicre,  1 Wink,  but 
Cannot  tell  where:  I don’t,  inched,  remember  your  Face. 

D ■ Buckingham.  Is  this  the  Man,  Mr.  Btdlow?  (Pointing  to  me.) 

Mr.  Bedim.  My  Lord,  I can’t  fwcar  this  is  he  ; ’tv.- as  a young  Man, 
and  he  told  me  his  Name  was  Atkins , a Clerk,  belonging  to  xhrijy-Houfc, 
but  I cannot  (wear  thisis  the  fame  Per  Ion. 

Ld  .London.  Where  were  you,  Mr.  Atkins , on  Monday  the  Fourteenth 
Day  of  Oehber  laft,  between  Nine  and  Ten  at  Night? 

S.  Ati.  I can’t  well  remember,  my  Lord,  but  I fuppofe  at  Home,  for 
1 am  Icldotn  out  at  chat  Time  of  Night. 

Ld.  London.  Were  you  in  the  Pell-Mell,  or  that  Way,  that  you  re- 
member ? 

5.  Ate.  No,  ray  Lord,  I believe  verily  not. 

(Hereupon,  the  Gentleman,  Mr.  Hcdlow,  t vat  crd.red  to  withdraw, 
and  mj  Lord  Shaftfbury  falling  me  to  him , /aid  to  me-,) 

Ld.  Shaft /bury.  Mr.  Atkins,  if  you  are  innocent,  you’re  the  mod  un- 
fortunate \Vtre:ch  living.  Pray  attend  to  what  1 fay  ; I allure  you,  ’tis 
good  News  fur  you.  1 lie  re  remains  but  one  Way  in  the  World  to  five 
thy  Life,  and  that  I would  have  you  make  Ufe  of;  and  you  may  do  it 
without  Injury  toyourfclf,  if  you  will.  Confefsall  you  know,  and  make 
a Difcovery  of  this  Matter,  and  your  Life  (hall  be  fttved. 

S.  Aik  My  Lord,  had  1 any  to  make  ; could  1 fay  one  Word,  more 
or  lefs,  in  this  Matter ; or  were  1 at  all  guilty  in  any  Part  of  it,  I fup- 
pole  you’ll  plcal'e  to  believe,  that  the  Horror  of  mv  Conference,  and  the 
Punilhmcnt  I (liould  jufily  expect  from  God  and  Man,  lor  fuch  Offence, 
would  lead  me  to  make  an  ingenuous  Confotiion,  to  fiive  my  own  Life, 
that  I might  thereby  ger  Time  to  repent,  and  beg  Forgivcnefs  from  God 
Almighty.  But  as  I am  innocent  in  every  Part  of  what  is  faid  about  me, 

I hope  you’ll  neither  udvife,  or  deftre  me  to  so  about  to  wrong  my  Con- 
fcicnce, ordain  my  Soul,  to  endeavour  to  live  a few  Moments  in  this 
World,  and  to  avoid  Death  for  a Time,  which  will,  at  length,  overtake 
every  body.  I allure  your  Lordfhips,  my  Prayers  arc  to  God  Almighty, 
to  give  me  Grace  and  Strength  to  go  through  to  the  laft,  and  rather  fufrer 
a Thou  find  Deaths,  than  as  much  as  tell  a (olernn  Lye  to  the  Prej  udice 
of  any  Perfon. 

Ld.  Shaftjb.  Then  I tell  you  what,  Mr.  Atkins,  and  that  I ne’er  faid  to 
you  before;  fince  you  are  fo  gallant,  Iaffure  you,  you'll  cither  be  hang’d, 
or  knighted  ; if  the  Papifis  rile  and  cut  our  Throats,  you’ll  be  knighted; 
if  not,  you’ll  be  bang’d.  Here’s  hr  ft  what  you  faid  to  Mr.  Atkins,  and 
then  this  Gentleman's  Oath,  which  chough  not  pofitive,  yet  with  fuch 
t.'ircumftanccs  againft  you,  as  I doubt,  whether  a Jury, "in  this  Calc, 
won’t  find  you  Guilty ; bcf.Jes  other  collateral  Circumftanees  there 
maybe:  And  another  Thing  there  is,  that  there  are  feveral  others,  well 
known  to  this  Mr.  liedlnv,  to  have  been  concerned  in  it. 

D.  Buckingham.  And  are  here  in  the  Houfe,  in  Cuftody. 

Ld.  Sbr.ftfb.  And  if  one  of  thofc  fwcar  you  were  in  it,  all  the  World 
cannot  fave  you. 

S.  Ati.  My  LorJ,  my  Prayers  are,  and  (hall  be,  that  one  Perfon  may 
but  be  detailed  who  was  really  in  the  Murder,  and  1 am  fure  I (hall  be 
acquitted  ; and  I cannot  fuller,  but  from  the  Thing’s  being  mifplaccd. 

D.  Buck.  Oh,  lie’ll  confefs  nothing,  he  experts  a Pardon. 

Ld.  Shti/l/b.  I'll  fecurc  him  from  that,  1 warrant  you;  there’s  Three 
Hundred  to  One. 

S.  Ati.  My  Lord,  I expcfl  no  Pardon,  but  defire  Death  when  I am 
found  to  deferve  it : I have  nothing  to  truft  to  but  my  Innocence,  next 
to  the  Goodntfs  and  Juftiucof  God  Almighty,  to  whom  I commit  rny- 
felf. 

(After  this,  I was  direiled  to  withdraw , and  the  Keeper  ordered  to  carry 
me  bock  to  Prifon , which  was  accordingly  done.) 

Memorandum.  The  Deposition  made  this  8th  of  November,  1678,  lie- 
fore  the  Lords  of  this  Committee,  by  Mr.  Bedim,  concerning  this  Mat- 
ter, hereafter  follows  in  the  exprefs  Words  thereof;  as  they  were  re- 
ported l>y  the  faid  Committee  to  the  Houfe  of  Lords,  and  entered  in  their 
Journal  Book,  w't. 

Die  Mat  tis,  itt®  Novembtis,i6  78. 

The  Examinations  taken,  November  the  2th,  1678,  at  tin  Committee  of  Lords, 
far  enquiring  into  the  Murder  of  Sir  Edmuutlbury  Godfrey,  wire  reedas 
follow: 

jjrrllliam  Bedim,  being  fworn  in  the  Lords  Houfe,  was  called  in  and 
examined,  faith  on  his  Oath,  That  this  Examinant  being  treated 
with  by  Mr.  Lee  fair/,  and  Mr.  Welch,  who  are  two  Jcfuits,  about  the 
Beginning  of  O'Bober,  laft,  they  offered  him  a Reward  of  4000/.  if  lie 
would  be  one  of  the  Four,  or  Six,  that  (hould  kill  a Man,  rival  was  a 
great  Obflaclc  of  their  Dcfign  ; he,  this  Deponent,  pram  1 fed  to  lie  one 
to  do  it,  upon  their  giving  him  Notice.  Afterwards,  (viz.  rhe  Friday 
before  Si x Edmundbury  Godfrey  was  miffing)  Mr.  Leefaire  met  him,  this 
Deponent,  about  Four  of  the  Clock,  in  Grays-Inr.-I'Falks , and  appointed 
to  meet  him  again  in  the  fame  Place,  about  Four  of  the  Clock  the  next 
Day,  to  do  that  Bulincfs:  That  upon  taking  the  Sacrament  to  do  it,  he, 
this  Deponent,  (hould  have  the  Money  paid  to  himfclf,  or  any  Friend  he 
(bould  name ; hut  he,  this  Deponent,  not  Rfcing  the  Dcfign,  failed  of 
meeting  him  : The  next  Night  after,  being  Sunday,  he  met  Mr  .Leefaire, 
again,  by  Accident,  in  Fleet-Street,  going  into  Red-lion- Court,  about  Five 
ot  the  Clock;  Mr.  Leefaire  then  defined  Him  •not  to  fail  of  meeting  him 
the  next  Night  (being  Monday),  about  the  fame  Hour,  at  the  Palfgravts- 
Head  Tavern,  that  he  might  employ  this  Deponent  in  fome  other  fpecial 
Bu finds  ; but  this  Deponent  came  rarer  than  the  Time  appointed,  and  fo 
failed  to  meet  him  there,  but  left  ord  at  the  Bar  of  that  Tavern,  that 
he  would  meet  him  at  Eight  of  the  Clock  in  the  Cloifter  of ' Somerftt- 


Hcufr  Court ; and  accordingly,  betwixt  Eight  and  Nine  of  the  Clock* 
this  Deponent  came  thither,  and  found  Leefaire  walking  there,  who  faid* 
he  had  ftay’d  almofl  ail  Hour  for  him  ; they-  puffed  the  Time  tbire  about 
Half  an  Hour,  Leefaire  telling  him  how  much  the  Chuich  of  Rome , and 
the  Pope,  wet e >.bliged  to  him,  and  what  Rewards  he  (Loulu  have  (or  his 
Secrecy  and  Fidelity  to  them. 

Aitmvards  he  defired  him,  this  Deponent,  to  walk  into  the  Midft  of 
the  Court,  where  he,  the  faid  Leefaire,  might  fay  fomething  to  this  De- 
ponent, and  Nobody  ovcr-hcar  it , and  there  he  told  this  Deponent,  that 
the  Perfon  whom  he  was  to  kill,  was  killed,  and  his  Body  then  lay  m 
Simcrfet- Houfe ; and  that  he  did  believe,  that  the  Excuft  which  this  De- 
ponent had  made  him  before,  fat  not  coming  to  die  murdering  of  him, 
was  real ; and  that  he  knew  his  Fidelity  was  fuch,  lhat  lie  fht/uld  have 
half  the  Reward,  if  he  would  help  to  carry  the  Body  to  a Place  where 
they  had  chofc  to  lay  him. 

This  Deponent  afked  to  know  ftrft,  Who  were  to  be  the  Perfon,  that 
were  to  go  with  him  ? Letfare  told  hint,  they  were  hinjfHt,  Mr.  ii'Ajh, 
the  Lord  Bei/a/n\  Gentleman,  Mr.  At  kirn  (repp's  (.  leds,',  and  <•»:  t.-t 
he  had  often  (een  in  the  Queen's  CbajKl:  Then  Ler'fmrt  brought  this 
Deponent  by  the  Hand,  in  the  Dark,  through  the  Entry,'  unto  that 
Room,  which  he  (hewed  the  Duke  of  Monmouth,  anu  .fiiiocked  (hfdy 
with  his  Finger  at  the  Door;  and  when  i:  was  opened..  Lerfirc  Ld 
this  Deponent  into  it,  which  was  dark  : Leefaire  then-  pu!le"l  a dark 
Lamhorn  from  under  his  Coat,  and  (hewed  a ftjiall  (Light  in  the 
Room,  where  this  Deponent  f_\v  the  PcrfonS  he  before-memiojie-l ; of 
whom  this  Deponent  knew  Leefaire,  Mr.  Weifis , and  the  ether  Perfon  he 
faw  often  in  the  Chapel ; and  the  other  Two  owned  them  Live,,  tin-  on? 
to  be  the  Lord  Bellafis’ s Servant,  and  the  other  to  be  Mr.  Atkins  (P.pis’i 
Clerk). 

Anil  this  Deponent  f ith,  Thai  they  did  agree  to  carry  the  Body  in  a 
Chair  to  the  Corner  of  Ciarend  n-HouJe,  and  there  to  put  him  in  a Coach,- 
to  carry  him  to  the  Place  where  lie  was  found.  Having  concluded  this, 
they  agreed  to  carry  him  off  at  Eleven  of  tint  Clock  the  fame  Night ; 
Then  fume  of  them  turning  about,  they  throwed  off  a Clqak  that  lay 
upon  him,  and  (hewed  this  Deponent  the  Body.  This  Deponent  afked 
them,  who  it  was  ? They  told  him,  it  was  an  old  Man,  that  belonged  10 
a Perfon  of  Quality,  who  had  taken  fome  Examinations  tending  to  the 
Difcovery  of  their  Dcfign.  This  Deponent  aiked  them  further,  VVhy  it 
was  not  proper  to  kill  the  Perfon  of  Quality  himfclf?  They  anl’wered. 
No;  for  this  Man  bad  the  Examinations  in  his  own  Cuftody  ; and  that 
their  Dcfign  of  getting  hitn  thither,  was  to  get  him  to  (end  for  them  by 
fair  Means  or  foul,  and  then  they  did  not  queftion,  hut  the  next  Exami- 
nation would  be  fo  contrary  to  that,  that  it  ihould,  upon  their  Trials, 
appear  two  feveral  Stories  ; and  when  they  (liould  be  brought  to  Trial, 
upon  the  latter  Examination,  they  would  produce  ibe  former  to  conrra- 
di£t  it,  that  it  might  feem  Partial  tty  to  the  World:  Upon  which’ 
R.cafons,  this  Deponent  fecctncd  finished,  and  allied  them.  Where  they 
killed  him  ? They  told  him,  at  Svnerjet- Hatfe.  Then  this  Deponent 
begged  their  Pardon  for  Half  an  Hour,  and  he  would  wait  upon  them 
again  ; bui  this  Deponent  went  away,  and  catuc  no  more  ; But  the  next 
Day,  about  Eleven  of  the  Clock,  this  Deponent  met  Letfaire  by  Acci- 
dent, crofting  Lincoln’s-  Inn-Fields,  and  theft  they  went  together  unto  the 
(jrtyhsund  Tavern  in  Fleet-Strut-,  L.efaire  (ptming  his  Cane  up  to  his 
Nofc)  faid.  He  had  fomething  to  lay  to  him:  Leefaire  there  charge^  this 
Deponent  for  uot  coming  the  tail  Night,  according  to  his  Promt  fc  ; this 
Deponent  told  him.  Be  was  not  willing  10  come,  becaufir  he  knew  the  Per- 
fon : Leefaire  then  afked  him,  Who  it  was  r This  Deponent  told  him,  it 
was  Jufltce  Godfrey ; Leefaire  then  acknowledged  it  was  fo,  and  he  was 
willing  to  difpcnJ'c  with  this  Deponent's  not  coining,  if  he  would  allure 
him  of  his  Fidelity. 

This  Deponent  then  afked  Leefaire,  How  they  got  him  thither,  and  where 
they  found  him  ? Leefaire  told  him,  Thai  himfclf,  tValjh,  and  the  Lord 
Beuafss' s Gentleman,  met  him  by  the  King's-Head  Inn,  in  the  Strand, 
crofting  the  Street,  in  the  Evening,  before  Five  of  the  Clock,  and  roJd 
hint  That  if  he  would  pleafe  to  go  with  them  fo  far  as  Strand- Bridge,  th-y 
would  bring  him  to  a 1’lacc  near  St.  Clement's  Church,  where  there  were 
a Company  met,  principal  Plotters  of  that  Dcfign  againll  the  King,  and 
there  (if  he  would  go  prcfrntly)  he  might  take  them,  and  the  principal 
of  their  Papers ; he  anfwcrcd,  That  he  thought  it  not  convenient  to  go 
himfclf,  but  he  would  lend  his  Warrant,  and  the  Conftahle : They  told 
him.  If  he  did  make  fo  much  Delay,  they  might  be  gone  j and  that  if  he 
would  walk  up  fo  far  as  Strand- Bridge,  one  of  them  would  go  and  call  ;i 
Conftablc  to  him  there,  and  he  might  give  his  Order  prefcmly  : Where- 
upon, he  walked  with  them  fo  far  as  Scaur fet-  Houfe,  and  there  they  made 
a Hah  : They  toid  him,  i:  would  be  lets  oWcrvcd,  if  he  walked  in  Somer- 
ft- Houfe,  than  to  Band  in  the  Strcit ; and  thereupon.  Two  of  them 
walked  in  with  him,  and  the  other  pretended  to  go  call  a Conftablc ; and 
when  they  had  walked  a Turn  or  two  in  the  Court,  Two  mere  Pcrfons 
canie  forth,  and  (hewed  him  into  a Room,  and  when  they  had  liitn  fecurc 
thrre,  they  held  a Pillol  to  him,  threatening,  if  he  made  a Noife,  they 
would  (hoot  him,  but  if  he  would  anfwcr  their  Expeditions,  they  would 
do  him  no  Harm.  Then  they  afited  him  to  fend  for  thofc  Kxamiitsti  ns 
he  had  taken  about  thofc  that  were  committed;  he  anfwcrcd.  They  were 
not  in  his  Power,  for  he  had  Cent  them  to  Whitehall.  Upon  that,  and  bis 
refufing  to  ar.fwcr  other  Qucftions,  they  feized  him,  and  (lifted  him  with 
a Pillow,  and  fo  they  thought  he  had  been  dead  ; but  coming  into  the 
Room  fome  Time  after,  ihcy  found  him  Struggling,  and  then  tjiiy  firan- 
gled him  with  a longCravat  (which  Cravat  this  Deponent  faw  the  Af.r,- 
Jny,  at  Night,  about  his  Neck).  Then  this  Deponent  afle-d  L-efain, 
Why  they  carried  him  into  the  Fields  ? Or  what  they  defigned  by  it?  fje 
anfwcrcd,  that  they  had  made  a Wound  in  his  Body,  nnd  laid  his  Sword 
by  him,  that  it  (hould  feem  he  had  killed  himfclf;  and  that  they  did  not 
queftion,  that  the  Difcovery  of  killing  him  would  ever  have  been  made; 
neither  did  they  doubt,  but  that  their  Dcfign  would  have  its  EfFckt. 
Then  Leefaire  told  this  Deponent,  That  as  hr  would  be  anfwcrablc  to 
Chrijl  Jejus,  at  the  laft  Day,  he  Ihould  be  faithful  to  the  Caufic;  and  (o 
| they  parted. 

The 
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The  fame  Time,  Mr.  Atkins  being  called  in  before  Mr.  Bed!:<v,  Mr. 
Bedl'.-w  faith,  That  he  is,  in  all  Tilings,  very  like  the  Perfon  he  law  in 
the  Room  with  Sir  Edmundbury  Godfrey' % dead  Body  ; and  he  doth  verily 
believe  it  was  him  that  owned  himfelf  to  be  Pepys’s  Clerk  •,  but  becaufc  he 
never  law  him  before  that  l ime,  he  cannot  pofitivcly  fwcar  it,  but  he 
doth  verily  believe  him  to  be  that  Man. 

On  Friday,  the  aforefaid  Eighth  of  November,  in  the  Evening,  I was 
brought  back  to  Prifon  in  Irons  (which  I kept  on  till  the  Monday  fol- 
lowing, but  were  then,  by  the  Favour  of  Capt.  Richardfon , taken  off), 
and  remained  that  Night  in  Capt.  Richardfon' s Houfc  ; the  next  Day  was 
removed  thence  into  the  Prefs- Yard,  where  I continued  kept  very  clofe 
till  Monday  the  Eleventh  of  Noi'embcr,  1678. 

November  1 1,  Monday  Morning,  being  the  Eleventh  of  November,  Capt. 

x6?8.  Atkins  made  me  a fecond  Vifit,  and  faluting  me  with  the 
Good -Morrow,  afked  if  I had  been  before  the  Lords  ? I told  him.  Yes 
1 was,  iaft  Friday , and  faw  a Perfon  there  I knew  not,  nor  he  me,  nor 
did  he  fwear  any  Thing  (that  I knew)  againft  me  : Ay,  fays  he,  but  he 
has  Cnee  that,  in  the  Houfc  of  Commons,  on  Saturday  Night,  fwore,  that 
you  were  at  Somerfet-Hsisfe  when  Sir  Edmundbury  Godfrey's  Body  lay  there ; 
and  my  Uncle,  Phil.  Howard,  bid  me  come  to  you,  to  tell  you  of  it,  that 
you  may  confider,  and  confefs  what  you  know  before  it  be  too  late.  Af- 
ter which  Sort  he  earneftly  feemed  to  prefs  me  to  fay  fomewhat.  I told 
him,  My  laft  Breath  (if  I fuft’er)  mult  and  fhall  agree  with  what  I laid 
at  firft,  of  my  being  unable  to  lay  any  Thing  of  this  whole  Matter,  more 
than  the  unborn  Child.  Pray,  Capt.  Atkins,  who  is  this  Man  ? Why, 
fays  he,  his  Name  is  Bedlow . Who  is  he,  pray  f Is  he  a Man  of  any 
good  Fame?  No,  anfwered  he,  1 think  of  no  very  good  Fame.  Do  you 
know  him,  pray  ? Yes,  fays  he,  I have  known  him  three  or  four  Months, 
but  have  no  very  great  Acquaintance  with  him  (Gbferve,  be  at  fi’jl  told 
me,  be  never  faw  him  but  once).  Pugh,  fays  he,  I don’t  believe  a Word 
he  fays  ; they  are  all  Shams;  he  is  certainly  hired  by  thofc  that  did  it.  Do 
you  think  fo,  fays  1 ? Ay,  ay,  fays  he,  trouble  not  yourfclf  about  it. 
And  fo  he  took  his  Leave  of  me ; teliing  me,  he  believed  I fliould  be 
called  again  before  the  Lords. 

Novemb.  n.  The  next  Day  Morning,  being  Tutfday  the  12th  of  Novem- 

1678.  ])tr } four  Gentlemen  of  the  Houfc  of  Commons  came  to  me 

to  Newgate  (two  of  whom  only  I knew,  Mr.  Sacheveral  and  Col.  Birch), 
and  having  lent  for  me  to  them  in  Capt.  Richardfon  s Houfc,  they  told  me 
the  Gccanon  of  their  coming,  and  in  what  a defperace  Pofture  my  Life 
lay  in,  fo  as  there  feemed  no  Poflibility  to  expert  the  faving  of  it,  but  by 
pouring  myfelf  out  in  a Confcflion  to  them  ; and  fo  aggravated  the  Mur- 
der, with  its  (indeed)  ill  Circumftanccs,  and  alked  me,  what  1 had  to  fay  ? 

1 firft  told  them,  I heartily  wiflied  I could  give  them  any  Light  in  it,  I 
fhould  deem  mylelf  very  happy,  to  be  fo  enabled  to  acquit  myfelf  of  the 
Duty  I owe  to  his  Majefty,  and  the  Intcreft  of  this  Nation  ; but  I was 
purely  innocent,  and  whatever  hath  been  fworn  againft  me  (let  it  be  more 
or  lets,  and  by  more  or  fewer  Hands),  might  with  the  fame  Truth  be 
fworn  againft  a Man  who  never  was  on  this  Side Tori : So  defiring  their 
Patience,  I briefly  run  over  to  them  what  had  happened  at  my  fcveral  Ex- 
aminations before  the  Lords.  They  alked  me  then.  Whether  I knew  one 
JVcb.h,  or  Pi  lchard  ? I told  them.  No,  nor  ever  heard  of  them  that  I 
remembered.  Whether  1 remembered  no  Circumftancc  on  Monday  about 
a dark  Lanthorn  ? My  Anfwer  was.  No ; that  I had  not  feen  one,  as  I 
remembered,  many  Months.  Whether  1 was  not  then  at  Smerftt-Houfe? 
I faid.  No;  neither  then,  nor  any  Time  before  or  Cnee  in  my  whole 
Life.  How,  and  where,  I fpent  my  Time  the  Saturday,  Sunday,  and  Mon- 
day, the  12th,  13th,  and  14th  of  Oiiober?  1 anfwered,  I could  not  pre- 
fently  tell,  but  could  Toon  recoiled*.  They  told  me,  I did  not  feem  to 
have  fo  ill  a Memory.  I faid,  I fuppofed  moft  would  be  found  to  have 
as  ill  to  anfwer  fucli  a Queftion.  Some  other  little  Queftionsthey  alked, 
and  I made  true  Anfwers  to,  though  not  to  their  Satisfaction ; and  fo 
they  left  me,  alking  me  over  again,  juft  at  their  Departure,  very  ferioufly, 
If  1 knew  any  Thing  of  the  Murder,  or  the  Plot  ? 1 avowed,  with  le- 
veral  Afleverations,  I did  not. 

Upon  my  returning  to  my  Chamber,  I confidered,  and  brought  to  my 
perfeCl  Remembrance,  how  I had  palled  almoft  every  Hour  of  thole  afore- 
faid  three  Days:  And  fo  I remained  there  without  hearing  from,  feeing 
or  fpeaking  with  any  Creature,  till  Thurfday  the  21ft  of  November,  1678. 

Novemb.  19,  On  Tutfday  Morning,  being  the  19th  of  November  (in  the 
1678.  Interval),  my  Keeper  comes  to  me,  and  bidding  me  rife,  and 
drefs  myfelf,  which  1 accordingly  did,  he  puts  a great  Pair  of  Irons  on 
my  Leg,  and  told  me,  1 muft  go  then  to  have  my  Trial  at  the  King’s- 
Bencb  Bar.  Lord,  fays  I,  I wonder  1 had  no  forehand  Notice  of  it ; I 
have  no  Witnefles  ready  : He  anfwered.  He  could  not  help  it,  but  go  I 
muft.  After  I had  been  ready  about  an  Hour,  expeCting  their  calling  me 
down,  my  Keeper  comes  up,  and  informs  me  of  the  Miftake,  the  Order 
being  for  one  Mr.  Staly  to  be  brought  up,  and  not  ftie ; but  that  on  the 
Morrow  I fhould  prepare  to  go.  The  Morrow  comes,  I hear  nothing  of 
it. 

Novemb.ii,  The  following  Day,  being  Thurfday  the  2 1 ft  of  November, 
1678.  my  Sifter,  and  a Gentleman  of  my  Acquaintance  (having 
Relation  to  the  Law)  Mr.  Hayes,  came  to  fee  me  with  a Keeper,  by  Or- 
der from  iry  Lord  Chief-Jufticc,  and  brought  me  ill  News  of  what  Bed- 


low  had  fworn  againft  me,  and  the  little  Hopes  there  remained  of  faving 
my  Life;  but  that  they  were  doing  all  they  could  for  me,  towards  the 
making  my  Defence,  and  fo  Ihewed  me  a Paper  they  had  drawn  up  (by 
Collections  they  had  made  from  feveral  People  in  whole  Company  I fpent 
the  Time),  of  my  palling  the  12th,  13th  and  14th  Days  of  October,  which 
agreed  with  what  1 had  done  in  my  Memory  in  Subftance,  and  different 
n no  eflential  Circumftance  : And  fo  they  left  me,  bidding  me  confider 
what  1 had  to  fay,  for  that  my  Trial  would  be  in  a Day  or  two. 

Accordingly  having  the  Ufe  of  Pen,  Ink  and  Paper  given  me,  by  Or- 
der from  my  Lord  Chief-Jufticc,  I fet  upon  drawing  up  in  Writing,  what 
I had  to  fay  in  my  Defence,  and  did  it  in  a little  Time  as  well  as  Fcould. 
In  the  mean  while  a Grand  Jury  was  fummoned,  and  a Bill  found  againft 
me  at  die  King's-Benck , for  a Principal  in  the  Murder  of  Sir  Edmundbury 
Godfrey,  but  (upon  what  Occalion  I know  not)  my  Trial  came  not  on 
this  Term.  Piefently,  after  ’twas  over.  Captain  Richardfon  lent  for,  and 
took  from  me  (by  Order  I fuppnfe)  all  the  Papers  I had  drawn  up  prepa- 
ratory to  my  Trial,  and  carried  them  (I  have  great  ReafOn  to  believe) 
before  the  Committee  of  Lords,  who,  I fuppofe,  from  thence  having  Icamc 
who  were  the  Witnefles  I fhould  have  to  prove  die  Expcncc  of  the  Even- 
ing on  Monday  the  14th  of  October  (the  very  Time  Mr.  Bedhnv  accufes  me 
to  have  been  at  Somerfet-Houfe),  found  out  where  they  lived,  fentforthem 
by  a Meflenger  to  attend  them,  and  in  Mr.  Bedlow' s Prefence,  and  the 
King’s  Counfel,  having  put  them  all  to  their  Oaths,  examined  them 
diltinctly  and  crofslv,  about  all  they  could  fay  relating  to  me,  and 
my  palling  my  Time,  where,  and  with  whom,  on  the  faid  Monday  Night. 

I remained  in  Prifon  till  the  following  Term  (two  SdEons  of  Gaol- 
Dclivcry  having  palled),  beginning  the  aad  of  fan.  1678-a,  , 
and  deiiftcd  from  movi  ng  in  Court  for  my  T rial,  till  the 
latter  End  of  it,  being  in  Expectation  I Ihould  be  brought  to 
it  without  Trouble  or  Charge  to  myfelf. 

But  finJing  no  Intention,  or  Preparation  for  it  from  the  Attorney- 
General  (whom  we  confulted  in  it,  and  defired  not  tooppofe  us  in  our 
Motion  in  Court  for  a Trial),  on  Thurfday  being  the  6th  of 
February,  a Motion  was  made  for  my  being  tried  before  the  1 * 

End  of  the  Term,  and  granted,  the  King’s  Counfel  de-  * 
daring  their  being  ready  on  his  Part:  Purfuant  thereto,  another  Motion 
was  nude,  the  next  Day,  being  Friday,  for  my  beingbrought  to  the  Bar 
on  the  Morrow  after  to  be  arraigned,  in  order  to  my  Trial. 

Accordingly  on  Saturday  Morning,  I was  brought  thither  pei,ruarv  o 
and  arraigned  upon  a Bill  found  againft  me,  juft  before  my  1678-9.  * 
coming  to  the  Bar,  as  AccelTary  to  the  Murder  of  Sir  Ed- 
mundbury Godfrey : After  the  Indictment  was  read,  I alked  the  Court  when 
my  Trial  would  come  on  ? And  wasanfwered  by  my  Lord  Chicf-Juftice, 
that  he  thought  on  Monday:  Then  I moved  his  Lordfliip  and  the  Court, 
that  a Rule  of  Court  might  be  granted  for  the  bringing  in  thither  againft 
my  Trial,  fuch  Papers  as  were  in  the  Hands  of  either  of  the  Secretaries  of 
State,  Clerk  of  the  Houfc  of  Lords,  or  Recorder  of  the  City  of  London , 
relating  to  my  Affair;  and  had  for  Anfwer,  that  ’twas  not  proper  to  grant 
a Rule  of  Court  for  it,  but  they  doubted  not,  if  I had  the  Attorney- 
General  attended  about  it,  he  would  fee  I fliould  receive  all  that  was  juft 
and  fit  for  me  therein.  After  I had  done  fpeaking,  my  Lord  Chief- Juftice 
afleed,  if  I was,  or  ever  had  been  a PapJ)  ? To  which  anfwcring  No,  I 
was  diredted  to  withdraw,  and  fo  went  back  to  Prifon. 

On  Monday  Morning  I was  brought  again  to  the  Bench-  - , 

B.r,  in  Company  wiilt  Mr.  Hill.  Sri.:,  and  Bur,,  three  “JS 
Pcrfons  accufed  by  Mr.  Prance,  as  ACtors  in  the  Murder  of 
Sir  Edmundbury  Godfrey,  and  after  a Ihort  Stay  there,  the  Court  directed 
I fhould  be  carried  slide,  till  the  Trials  of  thofc  three  Perfons  were 
over  ; and  accordingly  I was  fo.  About  three  of  the  Clock  in  the  After- 
noon, their  Trials  being  ended,  1 was  called  to  the  Bar,  and  my  Lord 
Chiel- Juftice  told  me,  their  Trials  had  taken  them  up  fo  much  Time, 
and  it  being  fo  near  the  End  ot  the  Term,  1 muft  be  content  to  flay  till 
the  Seflions  for  mine;  and  fo  alked  me  if  I had  Bail  ready,  and  my  Li- 
Ihf'ulJ  be  had  thereupon.  I anfwered,  I was  better  prepared  for 
my  Trial,  than  with  Bail,  and  infilling  upon  the  HardOiip  I had  endured 
in  a long  Imprifonment,  earneftly  begged  for  my  Trial.  His  Lordlhip 
told  me,  their  Bufinefs  could  not  all  be  put  off  for  mine,  and  I muft  be 
contented.  I thereupon  was  propofing  Bail  to  the  Court,  while  Captain 
Lloyd,  one  of  my  Witnefles,  flood  up  and  told  them,  he  was,  and'  had 
been  detained  a confiderable  Time  in  Town  to  give  Evidence  for  me, 
and  could  not  poffibly  be  in  England  at  the  next  Seflions ; which  I alfo 
backed  with  Affurances,  that  ’twas  his,  and  feveral  other  of  my  Witnef- 
les Cafes,  whole  Occafions  indifpenfably  called  them  away:  Upon 
which,  the  Morrow-Morning,  very  early,  was  appointed  for  my  Trial, 
and  fo  I was  directed  to  withdraw,  and  went  back  to  Prifon. 

On  the  Morrow-Morning,  being  Tsufday,  the  nth  Day 
of  February,  1678-9,  I was  accordingly  brought  to  the  Bar,  d 
and  arraigned  with  Two  indictments,  one  as  Principal,  7 9‘ 

the  other  as  acccllary  to  the  Murder  of  Sir  Edmundbury  Godfrey,  and  af- 
ter very  full  hearing  of  the  Evidence  againll  me,  and  being  fuffered  to 
fay  very  little  of  the  great  deal  of  Matter  1 had  to  urge  in  my  Defence, 
the  Jury  (who  were  all  Gentlemen  of  Quality  of  the  County  of  Middle- 
]**) » without  flirring  from  the  Bar,  gave  their  Verdift  in.  Not  Guilty  : 
And  I was  thereupon  immediately  ordered  to  be  difehar-red. 
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NUMBER  XVIII. 


Some  Obfervathas  upon  the  late  Trials  of  Sir  Ge 
[By  Tom  Tickle-foot,  the  Tabcrt 

TH  E Reader  may  perhaps  wonder  why  I Ihould  wave  the  Em- 
ployment of  Clerking  .to  a IV.jlminJhr  Juftice,  who  feldom  are  of 
tlie  v.-ifeft,  and  turn  Minllrel ; but  upon  ferious  Thoughts  tic 
will  refpeei  me  for  my  Integrity,  and  give  greater  Faith  to  what  l (hall 
offer  now;  for  to  lay  the  Truth,  the  Methods  of  my  former  Life  were  lb 
villainous,  in  order  to  my  Calling,  as  I could  no  longer  tiifponfe  with 
them;  lorl  was  forced  to  inform  my  Mu  (let's  WorQtip  of  all  the  Bawdy- 
Houfes  within  Ins  IJiffricl,  which  by  that  Means  were  all  let  under  Con- 
tribution, and  out  of  their  Compofftions  for  Enormities  1 had  Poundage, 
which  was  all  my  Subfiftcnce,  lor  lus  Worihip  engroffed  all  the  Warrant- 
Revenue  to  himfelf  ; lb  1 grew  of  Utc  melancholy,  through  the  failing  of 
Trade,  the  private  Miffcs  driving  all  before  them,  that  public!:  Sinners 
are  now  of  all  People  the  in  oft  milerabls ; fo  I retired  fome  time  before  my 
M •'{tec’s  Death  : In  which  Retirement,  as  Barbers  liuve  nothing  to  do, 
karn  to  play  on  the  Cittern,  I got  a Stroke  upon  the  Pipe  and  Tahnr,  by 
which  Means  1 now  live  very  comfortably ; yet  willing  to  give  the  Wot  Id 
a Tulle  of  my  old  Office  of  Clerkthip,  I have  made  thefc  following  Ob- 
let  various : 

The  Gift  Part  of  the  Trial  was  fprnt  in  the  Examination  of  Dtegdale, 
Piane, ■,  and  JtMfijn 1,  to  prove  the  Plot,  fo  to  obviate  the  common  Qb- 
jedlioii,  that  it  was  unrrafonablc  to  believe  two  Men  againft  fo  many, 
upon  bare  Tcftimony,  without  other  circur.iftantial  Evidence,  that  was 
done  with  fuch  Notoriety,  as  falsified  all  unprejudiced  Pcrfons:  Among 
other  Things,  it  was  proved,  by  an  undeniable  Witnefs,  Mr.  Janiftn , 
corroborated  with  notable  Circumllanccc,  that  Ireland  died  with  a Lyc  in 
his  Mouth  ; as  by  Confeqttence  Sir  John  Seuibm  and  his  Lady  live  with 
the  fame  Veracity,  which  my  old  Muller  would  have  made  another  Kind 
of  U fe  on  than  was  made  : Then  were  fomc  fine  Harangues  about  it,  to 
anfwet  fomc  Objections  ; yet  nothing  was  reduced  to  Practice  in  the  Cale 
during  that  Part  of  the  Trial,  in  which  the  Prifoncrs  were  but  remotely 
concerned.  It  may  be  obferved,  that  Carter  fell  into  great  Undccencies 
of  Ruffian  againft  the  Witnefs  Dugdal* ; an  Argument  of  Guilr,  my  old 
M after  would  have  find  ; yet  no  Inferences  nor  Reproofs  upon  it.  Now 
I have  given  a (hort,  yet  true  Account  of  what  was  but  preliminary  to 
Wakrmaris , and  their  ('rials,  1 Oisll  go  on.  Doctor  Oates  proved,  that 
IVakeman  refufed  Ten  Thou  fund  Pounds,  as  too  little  for  poifoning  tire 
King  ; which  he  termed  fo  great  a Work,  and  afterwards  did  undertake  it 
for  Five  Thoufand  more,  as  it  was  written  down  in  the  Entry-Book,  kept 
feme  times  at  IVtltl-  Houfe,  fomerimes  at  Lung  Ism's  Chamber  And  fur- 
ther, as  appeared  by  the  fiiid  Entry-Book,  there  were  Five  Thoufand 
Pounds  paid  in  Part,  and  a Receipt  fubferibed  George  l Poke  man,  which, 
by  a Coniparifon  of  Hands,  was  (worn  to  be  Sir  George's  Hand  ; which  Sir 
George  drifted  off  by  the  Help  of  an  Apothecary,  as  he  thought  well 
enough  ; yet  granting  the  Apothecary  to  lay  true,  which  is  qucltinnable 
too,  for  they  arc  often  fltppcry  Ch.ii.rnen,  efpccially  confidering  Former 
Relations,  and  future  Hopes  ; Htid  Oates  to  (wear  true,  which  no  wife 
Man  will  difputc,  there  might  be  two  Letters,  which  Sir  George  would 
flur  off,  from  the  Improbability  of  writing  two  Letters  to  one  Thing,  and 
gravely  bids  the  Jury  take  Notice  that  he  writ  but  one  Letter;  he  might 
with  the  fame  Modefty  have  advifed  them  not  to  believe  a Word  againft 
him  ; vet  little  Notice  taken. 

The  Improbability  of  writing  two  Letters  to  one  Thing,  feemed  to 
weigh  fomeihing  with  the  Lord  Chief  Jufticc ; though  not  fo  with  Juf- 
tice  Pembert.n,  who  laid.  It  might  he  Jit,  to  ftrve  a Turn,  very  well. 

it  was  proved  Iikewife  by  Dr.  Outer,  tb.it  IVakeman  had  a Commilfion 
to  be  Phyiician -General  to  the  new  Army  ; which  my  Lord  Chief  Jufticc 
had  like  to  have  forgotten. 

Amongft  other  Matters,  Bedlam  depofcd,  That  Sir  George  IVakeman 
came  tMoHunovrt's  Chamber  in  a Chafe,  and  told  him,  he  knew  not  whe- 
ther he  Ihould  go  on  or  no.  liar  court  went  to  his  Cabinet,  and  took  out  a 
Bill,  and  afkcd  Sir  Goorge  if  he  was  ready  ? Sir  George  laid  he  was,  and 
had  been  long  fincc,  but  they  were  not  punctual  with  him  ; but  what  have 
you  there  ? A Bill  for  two  thoufand  Pounds  at  your  Service,  replies  Ilnr- 
court.  Which  Bill  Sir  George  accepted,  and  afterwards  told  BedlovJ,  that 
theGoldfmith  had  allowed  of  it,  and  would  pay  him  in  the  Afternoon. 
When  IVakeman  objected,  it  was  not  likely  he  flinuld  difeover  fo  great  a 
Secret  upon  fo  fmall  an  Acquaintance  ; B idiom  replied.  He  would  have  a 
hundred  Times  more,  if  Harcourt  had  hut  told  him  he  was  his  Confidant, 
as  he  had  done  then.  IVakeman  rambled  out  into  a Paffion,  and  fworc 
that  he  never  faw  him  in  all  his  Life  : Yet  Brdlow  made  it  out  by  Cir- 
cumftanccs,  that  he  had  taken  Phyfic  of  him  at  the  Bath ; and  that  Ac- 
quaintance he  did  not  deny,  but  called  him  Rogue,  (sic.  Before  the  Pri- 
ioner  called  his  Witncffes,  it  may  be  obferved,  that  the  Lord  Chief  Juf- 
tice faid,  that  Bedlam,  the  fecond  VV  itnefs,  faid  no  Material  Thing  againft 
IVakeman , but  only  fomc  Circumftantials  about  a two  Thoufand  Pound 
Bill ; but  had  not  faid  for  what,  only  fome  Things  about  the  Queen,  his 
I-ady  ar.d  Miftrcfs. 

Sir  Rohm  Sawyer  replied.  Under  Favour,  and  began  to  fum  up  Bed- 
low's  Evidence;  fo  the  Lord  Chief  Juftice  feemed  not  pleafed,  and  an- 
fwered.  What  is  all  this  ? Call  Mr.  Bedlam  again.  To  whom  he  made  a 
godly  Speech  about  innocent  Blond,  and  bade  him  give  his  Evidence 
anew;  who  gave  wh<t  is  above  faid.  Sir  George  replied.  What  if  the 


)rgjs  Wakeman,  Corker,  and  Marshal,  ck?c.  * 

r,  late  Clerk  to  ''Juftice  Clodpate.] 

Queen  had  given  utc  two  thoufand  Pounds  for  my  Service  done  , her,  is 
that  any  Harm?  1 have  Jelcrved  it,  1 am  hire,  (or  nine  Years  Service  ; 
yet  a little  before  he  made  a Protdlation  before  God,  he  never  fiiw  Hed- 
l.w ; a likely  Matter,  as  if  an  abfolute  Stranger  fihould  come  to  the  Know- 
ledge ol  fuch  j M'jney-Cucumftance,  anJ  agree  in  the  Sum  too.  Bed- 
lam went  on,  and  fworc,  that  I Lmaurt  fi.id  to  Sir  George,  Thu  mu/l  die 
ucll  filhmtd,  and  elofele  clftraed ; betaufe  much  depends  ufin  it : For  if  we 
Jln'thl  mi  ft  to  kill  bun  at  Wmdfor,  or  \6U  mifs  in  your  Way,  then  me  will  dj 
it  at  Newmarket.  The  Lord  Chief  /uftice  made  Bediow  repeat  the  Woids 
again;  which  be  did,  only  interpoling  [IVhiJi  me  hope you  mill  nst].  The 
Lord  Chief  Jutlicv  replied  very  modellly.  He  fays  now  quite  another 
Thing;  but  was  cuntradiiftcd  by  the  Lord  Chief  Jufticc  North,  the  Re- 
corder, and  Sir  Robert  Sawyer,  and  fubmitred  to  it  molt  Chriftianlv.  Then 
Bedlam  went  on,  and  fworc,  that  Sir  George  IVal.tsnan , in  his  Hearing, 
declared  his  Content ; and  that  it  was  one  court  Difcourfc  : Upon  which 
the  Knight,  as  well  he  might,  laid  to  the  Prifoncrs,  Then  is  try  Bufinefi 
done ; and  he  had  been  a true  Prophet,  if  cither  Wit  or  Honefty  had  ex- 
ceeded x due  Dominion  over  the  Jury.  Now  f my  old  Made.-  Cloapate' 
had  been  on  the  Bench,  he  would  h .vc  hung  hard  upon  that  Exprcffion, 
as  allb  upon  Sir  George’s  allowing  of  two  thoufand  Pounds  to  be  paid  for 
Wages  ; he  would  have  fwaggered  it,  and  have  faid.  This  is  not  to  be 
laid  to  us  that  know  the  Methods  of  the  Court,  never  to  pay  fo  much 
Wages  at  a Time,  they  always  inftance  fuch  Sums  ; you  might,  how- 
tvci,  have  brought  fome  other  Authority  bcfidcs  yourlelf,  which  can  dc- 
fei  ve  no  Credit  here,  when  it  is  clear  by  all  Circumftanccs  you  invoke 
God  to  witnefs  to  a Lye,  about  your  never  feeing  Bediow,  within  thtfe 
ten  Minutes. 

Againft  Corker,  Oates  depofcJ,  That  he  faw  his  Patent  from  Rome  to 
be  Billiop  of  London  ; that  lie  was  privy,  and  did  confent  to  Longhorn's 
Propofal  to  the  Benedictine  Monks,  to  advance  fix  thoufand  Pounds  towards 
carrying  on  his  Dclign,  his  Confent  being  ncceff.uy,  bccaufchc  w.isPrc- 
ftdent ; and  that  Corker  Ihould  fay  further,  that  he  carried  on  the  Defign 
under  the  Difguifc  of  bellowing  the  Queen’s  Charity  ; and  that  he  did 
except  .ngaiidl  Pickering,  being  chofcn  to  kill  the  King,  being  that  a 
mere  Layman  was  more  propel.  Mr.  Marjhal  was  charged  with  the  lame 
Thing,  and  that  Alarjhal  went  Hall  with  Conyers,  wltoiaiJ  a Wager  that 
the  King  would  cat  no  more  Cbri/lmas  Pyes. 

Bediow  depofcd  further  againft  Corker , That  he  had  heard  him  difcourfc 
about  railing  an  Army,  but  nottii.-g  pofitively  to  the  Murder  of  the  King. 
Bedlam  accufed  Marjhal  much  about  that  Rate  ; but  Marjhal  not  being 
flty  of  his  Liplabour,  fell  to  impertinent  queftioning  him  about  his  know- 
ing him  ; but  was  confuted  (but  not  at  all  afliamcd  in  his  Lyes)  by  Sir 
iVilha/n  Waller,  who  was  iwoni  in  the  Cafe  ; but  ATarJhal,  with  a Com- 
pany of  foft  Words,  would  have  perfuaded  Sir  William  that  he  fort  (wore 
himfelf;  tlie  Prieft  furcly  loved  to  hear  himfelf  prattle,  to  fpend  lb  much 
Time  in  the  walling  of  his  Credit,  about  a Tiling  which  was  not  of 
a Farthing  Concern,  true  or  fallc : Then  he  a Iked  Bedlam,  whether  he 
had  ever  feen  him  before  he  was  taken  ? Who  laid.  At  the  Savoy.  Then 
with  an  unheard-of  Impudence  he  replied.  He  would  be  content  to  be 
hanged,  if  Bediow  could  prove  that  he  was  ever  at  the  Savoy.  Bediow, 
though  he  had  none  by  to  prove  that,  as  perhaps  he  would  have  been  in 
the  lame  Cafe  if  he  had  been  to  have  proved  himfelf  ever  to  have  been  in 
Wcjlminjltr-Hall,  as  the  Lord  Chief  Juftice  intimated  ; yet  he  did  it  by 
a lufficienc  Circumllanre,  when  be  gave  Sir  IVUliam  IValler  Directions 
where  to  fearch  for  the  Gun  that  was  to  have  killed  the  King  ; which  was 
found  accordingly.  This  is  now  the  Subfiance  of  what  the  Prifonerc 
IVakeman,  Corker,  and  Marft'a!,  were  charged  with  : The  other,  Rumley, 
had  but  one  Witnefs  againft  him  ; fo  went  off  on  Courfc.  Sir  George  now 
called  his  Witncffes  ; the  chief  was  Chapman  the  Apothecary,  of  which  I 
have  given  a former  Account.  Then  was  his  Man  Hunt,  and  Elizabeth 
Hcnninghom,  called,  who  talked  at  the  Apothecary’s  Rate ; fo  that  Oates 
was  no:  at  all  contradicted  by  them,  but  they  might  both  fay  true,  and 
that  the  Chief  Juftice  told  them.  Then  Sir  Philip  Lloyd  was  called  upon 
by  Sir  George  IVakeman,  to  adjuft  what  Dr.  Gales  Ihould  fay  at  the  Coun- 
cil-Table ; who  faid,  but  not  upon  Oath,  that  when  S;r  George  was  called 
in  before  the  Council,  and  told  of  his  Accufaiion,  he  utterly  denied  all 
and  did  indeed  carry  himfelf,  as  if  he  were  not  concerned  at  the  Accufal 
tion.  Then  Oates  was  called  in,  to  tell  what  he  knew  further ; for  as  yee 
he  had  given  but  a hear-fay  Evidence  (as  my  old  Mailer  ufed  to  term  it), 
he  replied  with  lift- up  Hands,  God  forbid  (for  1 mull  tell  truth,  favs  Sir 
Philip  Lloyd , let  it  be  what  it  will)  that  1 Ihould  fay  any  1 lii’.g  againft 
Sir  George  IVakeman  -,  for  1 know  nothing  more  againft  him.  Oases  repli- 
ed, He  knew  nothing  at  all  ol  this.  Sir  George  triumphed,  and  cried. 
This  is  a Proteflant  Witnefs.  Now  had  old  Jullice  Clodpaie,  my  old 
Mailer,  been  upon  the  Bench,  he  would  have  taken  up  the  Kni-h:,'  an  i 
told  him,  he  had  given  a very  officious  Teftimony ; for  he  was  to  tell 
only  what  Oates  faid  at  that  Time,  an d not  to  pretend  to  Skill  in  Pnyfi- 
ognomy  ; for  he  svas  net  mealy-moutheJ,  but  would  upon  Occaiion 
have  talked  his  Mind  to  Knights,  or  any  Body,  and  would  have  faid 
further.  It  appears  to  me,  and  may  appear  to  any  Body  clfc,  that 
this  Knight  has  as  great  a Kindnefs  for  Sit  George  as  Vor  Truth, 
and  have  bidden  the  Jury  obferved  accordingly;  he  would  not  have 
left  there  neither,  for  ne  would  have  faid.  Admit  Sir  Philip  fays 


* This  Ihould  be  read  after  ireitmani  Trial,  Vol.  II.  Page  95  7*  and  is  the  Pamphlet  that  Franeii 
Pace  1036. 

Vot..  VIII.  N a a 


Smith  was  tried  andconvifted  for  publilbing : See  his  Trial,  Vol.  ir.- 
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true,  and  that  is  as  kind  to  him  as  can  he,  what  would  Sir  George  infer,  | 
That  Mr.  Oates  is  now  tied  up  in  his  Evidence?  By  no  means,  for  the 
Cafe  is  no  more  than  if  a Man  be  brought  before  a Juftice  of  Peace  for 
It  cal  mg  a Cow,  and  that  Witucfs  makes  a folcron'Proteftation,  that  he  I 
knows  no  more  again!'  him  ; yet  afterwards,  upon  his  Arraignment,  fwcars 
to  a Hitrlc  too  in  another  Bill  of  Indictment,  the  former  Affcveration  is 
attefted  by  his  Woifhip’s  Clerk,  fttsztv,  Whether  that  will  quit  him  for  the 
Horfe,  or  ought  to  be  fomuch  as  heard  in  a Court  f llefides,  here  has  been 
a late  judged" Cafe,  Wbi'.ebrec.:1.  and  Fenwick’s,  the  Jury  was  withdrawn 
for  want  of  full  Evidence,  afterwards  one  of  the  Ihort  Evidences  came  to  i 
fwear  home,  and  was  admitted,  the  Prifoners  found  Guilty,  and  executed  1 
accordingly  ; if  that  was  right,  as  no  queftion  it  was,  becaufe  pra&ifed,  ! 
as  I have  been  informed,  it  mull  be  much  more  in  the  right  now  to  ad-  | 
mit  of  Oates  his  further  Teftimony,  for  the  Council -Table  is  no  Court  ; 
of  Record,  as  this  is. 

ShTbomas Dchman  was  called  in  for  Oates  ; who  faid,  that  Oates  at  that 
Time  was  in  great  Difordcr  and  Cor.fufion,  and  as  feeble  as  ever  he  faw 
any  body  in  his  Life,  fo  as  he  believed  he  could  not  give  any  body  a good 
Anfwcr;  and  further  faid,  that  Wakeman  was  called  in,  and  gave  his 
Anfwer,  at  which  the  Council  was  amazed  ; for  he  did  not  in  his  Opinion 
deny  it  fo  pofltively  as  one  that  was  innocent  could,  but  ftiuffled  Matters 
oft"  with  Expreffions  of  the  great  Loyalty  and  Services  to  the  Crown  of  ! 
himfclf  and  Family,  and  required  Reparation  for  Injury  d me.  It  feems 
Sir  Philip  and  Sir  Thomas  had  different  Sentiments  about  Sir  Georges 
Mien.  When  Sir  Thomas  Doleinan  had  done.  Sir  George-,  unbidden,  fell 
into  a Repetition  of  what  he  had  faid  at  the  Council-Table  in  his  De- 
fence; which  refolved  only  into  a ti  lling  what  a good  Subje£t  he  had 
been  for  the  lying,  what  Woik  his  Brother  made  at  Worcejlcr,  how  his 
Father  loll  Eighteen  thoufand  Pounds  Eftate  for  the  King,  how  he  was  in 
a Plot  for  the  King,  was  taken  at  Ins  Apothecary’s,  fome  Arras  found  in 
the  Cellar,  carried  to  Prifon,  and  in  much  danger  of  being  hanged;  and 
how  his  Family  was  mighty  inftrumcntal  in  the  faving  of  the  King,  as 
Colonel  Gifford , his  Coufin  Carlos ; and  that  the  Tendrils  were  menial 
Servants  to  the  Family. 

Then  Corker  was  called  ; who  began  with  a florid  Difcourfe  reflecting 
upon  the  Witnefles,  that  they  had  been  Men  of  fcandalous  Lives,  and 
that  there  was  no  Plot;  which  he  flourilhed  off'  as  well  as  he  could,  but 
not  to  any  reafonable  Satisfaction  ; then  he  came  to  trifling  about  going 
to  Lamfj  ring  in  Weflpbalia,  and  fuch  other  fmall  Matters;  but  at  laft  he 
ft  id,  lie  was  not  Prciident  of  the  Benediflines ; which  was  material,  had  it 
been  well  proved,  fori;  obviated  Mr.  Oates  his  Accufation  of  confenting 
to  the  Six  thoufand  Pounds  as  Prefident.  Then  Marjhal  was  called 
to  fay  for  himfclf ; who  made  a great  Pother  about  a white  Spot  under 
his  Pcrriwig,  and  Sir  William  Waller's,  ordering  him  to  put  it  off" ; and 
many  Inferences  he  would  have  made  ; and  then  made  a great  Stir  about 
Witnefles  that  could  have  come  within  three  Days,  at»d  many  other 
Tilings  to  no  Purpofe.  Then  Corker  called  his  Witnefs,  Nell  Rigby, 
to  prove  that  he  was  in  the  Savoy  when  Pickering  was  taken ; and  that 
Oates  and  Bedlow  did  know  fo  much:  She  likewife  averred,  that  Slaple- 
lcu  was  Prefident  of  the  Benediiiines , and  Corker  never  officiated  as  fuch  ; 
and  that  flie  faw  Mr.  Oates  once  in  the  Houle,  who  came  a begging  to 
Mr.  Picketing  for  Charity,  and  that  was  in  the  midll  of  the  Plot,  as  was 
made  out  by  Circumftance ; from  whence  Marjhal  inferred.  It  was  not 
likely  they  tliouid  trull  him  with  any  thing  of  that  nature,  and  fuffer  him 
to  want.  This  now  mull  be  a new  Contrivance,  for  it  would  have  been 
fet  up  before  in  Pickering's  T rial,  had  there  been  any  thing  of  Truth  in  it. 

I now  wonder  that  none  from  the  Bench  fet  upon  that  Bitch-Fox,  to 
run  down  her  Tcllimony ; for  allow  that  to  be  true,  the  Plot  isNonfuit, 
Semel  infanivimus  omnes ; my  old  Mailer  would  have  clawed  the  Three- 
penny Baggage,  and  told  her  her  own,  and  likewife  have  broke  her  Credit 
with  the  Jury,  by  the  Circumftances,  that  it  was  never  before  offered  ; a 
thing  that  they  could  not  be  fo  carelcfs  in,  had  the  thing  been  true.  Now 
Mrs.  Sheldon  was  called  to  prove  Stapleton  Prefident  of  the  Bertedtilines ; 
who  accordingly  did  fo.  Then  Alice  Brcadhead  did  the  fame. 

Then  Dr.  Oates  was  called  again,  but  never  examined  ; he  is  wife 
that  can  tell  why,  without  Somebody  was  afraid  he  fhould  have  clear- 
ed the  Point,  as  it  was  formerly  in  another  Cafe  about  Mr.  Howard’s 
Son. 

Then  the  Court  afkcd  them,  if  they  had  done  all  three  ? Sir  George  Wake- 
man  fell  to  a detefting,  forfwearing,  and  abominating  the  Plot,  and  that 
he  never  had  a Farthing  for  any  fuch  Thing ; Corker  much  at  that  rate ; 
and  Marjlsal  made  an  Harangue,  that,  had  it  not  been  for  my  Lord 
Chief  Juftice  North,  I believe  would  have  tailed  till  now  ; it  was  all  full 
of  Proteflations  of  the  Innocence  of  the  executed  Perfons,  which  were  fully 
anfwcred  by  the  Chief  Juflice  Scroggs  ; who  after  fome  little  trifling  Veli- 
tations  with  the  Pricfts,  fummed  up  the  Evidence.  In  the  firft  he  proved, 
by  Mr.  Jennifon,  as  has  been  hinted  before,  that  Ireland  died  with  a Lye 
In  his  Mouth. 

Now  a Man  would  wonder  what  he  (hould  urge  that  for,  unlefs  to  infer. 
That  if  dying  Men  in  their  laft  Breath  would  lye,  why  Ihould  living  Per- 


fons be  believed  under  their  Circumftances  ? Efpecially  when  a Jury  is  free 
by  the  Law  to  do  what  they  will  without  Blemilh  in  the  Cafe. 

Then  the  Chief  Juftice  goes  on,  and  fums  up  Oates  his  Evidence  againil 
Wakeman-,  which  his  Lordfliip,  leaving  or  forgetting  all  the  matt-rial 
Points,  makes  only  circumftantial : till  Sir  Robert  Sawyer  put  him  in 
min  J -f  his  Lommiffion,  feen  by  Oases , to  be  Fhjiician  to  the  new  Army; 
and  then  his  Lordihip  goes  on,  and  allows  that,  as  likewife  that  he  refufed 
Ten  thoufand  Pounds,  and  would  have  Fifteen  thoufand  to  do  the 
Work;  bur,  with  an  unufual  Sweetnefs,  leaves  rh.- Truth  with  the  Jury, 
and  then  falls  moll  religioufly  into  a Declaration  againil  lhedding  inno- 
cent Blood  : which  he  did  fo  pathetically,  as  no  Man  would  judge  him 
to  be  the  Son  of  a Father  who,  as  Moderns  fay,  was  not  very  fcrupulous 
in  that  Point* 

Then  he  goes  on  to  Mr.  Bedlow's  Evidence;  and  though  he  fummed  it 
up  a little  fliort,  yet  he  makes  him  a fecond  Witnefs  againil  Wakeman,  if 
the  Jury  will  believe  him.  Now  confidering  thefe  Ilf’s]  were  never  put 
before,  why  the  Devil  ihould  they  now,  would  old  Clodpate  have  faid; 
and  fo  fay  1,  Tom  Tickle-foot. 

And  then  the  Chief  Juftice  prays  the  Bench  in  Aid,  if  he  had  forgotten 
any  thing  material. 

Then  his  Lordfliip  was  plcafed  to  fay,  the  Evidence  againil  Corker  ws 
not  full,  fo  as  to  prove  any  Fail,  but  only  fome  Words;  and  that  he 
was  not  Prefident  of  the  Benediilints,  his  Lordfliip  affirmed  from  the  Tes- 
timony of  three  Flingftinks,  without  any  Manner  of  Hint  to  the  Jury 
that  they  were  not  upon  their  Oaths.  *Fhe  Charge  againil  Marjhal,  his 
Lordihip  faid,  was  rather  lei's  than  againil  Corker  •,  and  fo  accordingly 
lightened  it,  as  became  him. 

Then  he  comes  to  Sir  Philip  Lloyd's  Teftimony,  which  he  laid  as  great 
a Strefs  upon  as  it  would  naturally  bear;  and,  fo  as  to  invalidate  any  fur- 
ther Teftimony  againil  Sir  George  Wakeman , his  Lordihip  was  pleafed  to 
name  Sir  Thomas  Doleman's  Evidence,  but  with  fo  little  Rcfpedl,  as  he 
might  have  as  decently  let  it  alone  : And  to  invalidate  Oates  his  Tefti- 
mony further,  he  takes  Notice  that  he  was  begging,  without  Intimation 
to  the  Jury  of  any  Probability  of  the  Matter,  which  mull  utterly  deftroy 
Mr.  Oates  for  the  future ; for  Nobody  that  believes  that,  can  believe  any 
thing  he  fays  of  the  Plot.  And  then,  after  a pious  Exhortation  to  the 
Jury  to  take  care  of  Innocent  Blood,  he  concludes,  telling  them.  That 
if  they  believe  Oates  and  Bedlow,  they  may  do  well  to  find  the  Prifoners 
Guilty;  otherwife  not. 

Bedlow  charged  the  Chief  Juftice,  for  not  fumming  up  his  Evidence 
right ; who  only  replied,  he  knew  not  by  What  Authority  this  Man  fpeaks. 
I fhall  only  make  this  Obfervation  upon  his  Lordihip:  In  all  former 
Trials  he  went  r.n  without  the  leaft  Hefitation,  or  running  the  fame  ovef 
again,  as  he  did  not  in  this ; efpecially  about  the  Concern  of  innocent 
Blood  : But,  by  all  that’s  good,  it  was  my  old  Mailer  Clodpate’s  Difeafe, 
Peace  be  with  him  ! always  to  lham  up  an  Evidence  when  any  body  had 
been  with  him  the  Morning  before. 

About  an  Hour  after  the  Jury  returned,  and  brought  them  in  Not 
Guilty  ; but,  according  to  their  abundance  of  want  of  Umlerftanding, 
enquired  whether  they  might  not  bring  them  in  guilty  of  Mifprifion,  or 
no  ? Now  could  fuch  a Thing  come  into  their  politick  Pates,  had  they 
underftood  what  the  Word  meant  ? For  that  implies  a knowing  of,  but 
not  confenting  to,  a Treafon.  Now  there  was  no  manner  of  Colour 
for  fuch  a thing  ; for  the  Evidence  was  full,  if  they  believed  them,  as 
to  abfolutc  Treafon  ; if  not,  why  would  they  think  of  any  thing  but 
Acquittal  ? But  it  may  be  they  knew  not  the  Force  of  the  Word,  which 
led  them  into  that  Error;  I am  fure  that’s  their  bell  Plea  ; otherwife  they 
mull  yield  thcmfclves  to  be  great  Betrayers  of  their  Nation,  and  lie  un- 
der a damned  Sufpicion  of  being  foully  pra&ifed  upon  ; efpecially  if  that 
be  true  that  runs  about  in  Coffee-houfes,  That  a Gentleman  that  went 
out  amongft  them  had  a fealed  Paper  ofFifty  Guineas  thruft  into  his  Hand. 

They  fay  in  the  North,  That  a Jury  confifts  of  eleven  Fools  and  a 
Knave:  Now  thofe  of  the  South,  as  being  more  refined  Wits,  are  of  a 
nobler  Confidence,  as  having  more  of  the  Knave  in  them  ; for  had  they 
had  a mind  to  have  examined  Matters,  and  not  barely  to  have  acqui- 
efeed  in  outward  Appearance,  they  might  have  confidered,  that  Oates  and 
Bedlow  did  not  fwear  by  Prance,  like  the  Boys  of  St.  Omer’s , from  this 
Circumftance,  That  Rum/ey  had  but  one  Witnefs  againil  him.  Now 
had  Hanging  and  not  Truth,  been  the  defigned  Matter,  how  cafy  a 
thing  had  it  T>een  for  Captain  Bedlow  to  have  agreed  with  Dr.  Oates , and 
made  up  two  Witnefles  againil  Rum/ey,  is  obvious  to  every  confiderin* 
Capacity,  and  might  have  played  fuch  a Prank  formerly  to  have  ferved  a 
Turn,  when  they  were  lifted  amongft  the  Pope’s  Mamalukes. 

It  is  no  fmall  Wonder,  I confefs,  to  TomTicklefoot,  that  Nobody  from 
the  Bench  nor  Bar  hinted  that  Circumftance ; my  old  Mailer  Clodpate 
would  have  been  hanged  before  he  would  have  miffed  fuch  a Barn-door. 

I am  more  particular  in  this,  to  the  end  that  Circumftance  of  their  not 
combining,  may  induce  Juries  for  the  future  to  look  upon  them  as  Men 
that  fwear  only  according  to  the  Dictates  of  Truth,  notvvithffandin»  the 
Ibam  Talc  of  the  Doctor's  begging  at  Pickering’s. 
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NUMBER  XIX. 

The  Lord  Chief-JiiJlice  Scroggs  his  Speech  in  the  King’s-Bench,  the  firft  Day  of  this  prefent 
Michaelmas-Term,  1679,  occafoncd  by  many  libellous  Pamphlets  which  are  publijhed  again ft  Law, 
to  the  Scandal  of  the  Government,  and  Publick  Juftice  : Together  with  what  was  declared  at  the  fume 
Time  on  the  fame  Occafon,  in  open  Court , by  Mr.  Juftice  Jones,  and  Mr.  Juftice  Dolben 


I HAVE  bound  over  this  Man,  Richard Radley,  to  his  good  Bctu-  i 
viour,  and  to  appear  here  this  Day,  for  faying  falfe  and  feandaloire 
Words  of  me,  which,  are  fwoni  to  by  two  fcveral  Affidavits ; viz. 

TTJIIHam  Lewis  maketb  Oath,  That  cn  the  frvtnth  Day  of  Auguft,  i6;q, 
there  being  a Differ  era  kctxvtrn  Robert  Raylctt  and  Richard  Radley, 
!>i  heard  the  find  Richard  Radley  fay  to  him  the  jaul  Raylctt,  tf  you  thin!  to 
have  the  Monty  you  have  overthrown  me  in.  go  to  Weal-Hall  t:  my  Lord 
Scroggs  ; for  he  has  received  Money  enough  of  Dr.  Wakcman  for  bit  Acquittal. 

S“:tffLSZT"'  William  Lewis. 

1079,  c-ram  me, 

tfill.  Scroggs. 

T>  Obcrc  Rayktt  makeib  Oath.  That  there  was  a Trial  at  the  I f Eflcx 
Affiwes  between  him  arid  one  Richard  Radley,  •where  he  recovere  < Thirty - 
eight  Founds  ; and  he  happening  to  be  at  Work  on  the  /event's  Day  of 
Augufl,  1679,  avtr-againji  the  Htufe  if  the  j.tid  Richatd  Radley,  tin  (.fid 
Richard  RadUy  id  i ■ sm,  If  you  expect  the  .il  nry  you  have  mer-thmun  m: 
in,  you  may  go  to  Weal-Hall ; for  there  is  Money  enough  came  in  stow. 


Jurat.  4'»<Jic  Septem. 

1679,  coram  me, 

mil.  Scrtggt. 


Robert  Raylctt. 


Firft,  I would  have  all  Men  know,  that  l am  not  fo  revengeful  in  my 
Nature,  nor  fo  nettled  with  this  Afperfton,  but  that  I couldliavc  palled 
by  this  and  more ; but  that  the  many  fcanJalous  Libels  that  are  abroad, 
and  which  tcflcdl  upon  Publick  Juftice,  as  well  as  upon  my  private  fclf, 
jnakc  it  the  Duty  of  my  Place  to  defend  0:1c,  and  the  Duty  1 owe  to  my 
Reputation  to  vindicate  the  other. 

And  having  this  Opportunity,  I think  this  the  propereft  Place  for  both. 
If  once  our  Courts  of  Juftice  come  to  be  awed  or  Iwaycd  by  vulgar  Noifc, 
and  if  Judges  and  Juries  fliould  mauage  themfclves  fo  as  would  bell 
comply  with  the  Humour  of  Times,  ’tis  fallly  laid.  That  Men  arc  tried 
For  their  Lives  or  Fortunes;  they  live  by  Chance,  and  enjoy  What  they 
have  as  the  Wind  blows,  and  with  the  fame  Certainty  : T he  giddy  Mul- 
titude have  Conftancy,  who  condemn  or  acquit  always  before  the  Trial, 
and  without  Proof. 

Such  a bafe,  fearful  Compliance  made  Felix , willing  to  plcafe  tbs 
People,  leave  Paul  bound  who  was  apt  to  tiemblc,  but  not  to  follow  his 
Confciencc.  The  People  ought  to  be  pleafed  with  Publick  Juftice, 
and  not  Juftice  feek  to  pkale  the  People.  Juftice  Ihould  flow  like  a 
mighty  Stream  ; and  if  the  Rabble,  like  an  unruly  Wind,  blow  againft  it, 
it  may  make  it  rough,  but  the  Stream  will  keep  its  Courlc. 

Neither,  for  my  Part,  do  I think  we  live  in  fo  corrupted  an  Age,  that 
no  Man  can  with  Safety  be  juft  and  follow  lus  Conference : If  it  be  other- 
wife,  we  mull  hazard  our  Safety  to  preferve  our  Integrity. 

And  to  fpcak  more  particularly  as  to  Sir  George  Irakeman's  Trial, 
which  lam  neither  afraid  nor  aftumed  to  mention,  1 know  that  all  honeft 
and  under Handing  Men  in  the  Kingdom  (fpeaking  generally)  are 
thoroughly  faiisficd  with  the  impartial  Proceedings  of  that  Trial,  taking  it 
as  it  is  printed  ; which  was  done  without  the  Pcrufal  of  one  Line  by  me, 
or  any  Friend  of  mine.  Tho’,  by  the  way,  I wonder  by  what  Authority 
that  arbitrary  Power  was  aflumed,  to  forbid  any  Friend  of  mine  the  feeing 
of  it,  before  it  was  put  out. 

However,  as  it  is,  I will  appeal  to  all  fober  and  underftatiding  Men, 
and  to  the  Long  Robe  more  efpccially,  who  are  the  beft  and  propereft 
Judges  in  fuch  Cafes,  as  to  the  Fairnefs  and  Equality  of  that  Trial. 

For  thole  hireling  Scribblers  that  traduce  ft,  who  write  to  eat,  and  lye 
for  Bread,  1 intena  to  meet  with  them  another  Way,  for  they  are  only 
fate  wbilft  they  can  be  fccret;  but  fo  are  Vermin,  fo  long  only  as  they 
can  bide  themfelvcs. 

And  let  their  Brokers,  thofe  Printers  and  Bookfellers  by  whom  they 
vend  their  falfe  and  braded  Ware,  look  to  it;  fomc  will  b.e  found,  and 
they  {hall  know  that  the  Law  wants  not  Power  to  puni{h  a libellous  and 
licentious  Prefs,  nor  I a Refolution  to  execute  it. 

And  this  is  all  the  Anfwer  is  fit  to  be  given  (befides  a Whip)  to  thofe 
Hackney-Writers,  and  dull  Obfervators,  that  go  as  they  are  hired  or 
fpurred,  and  perform  as  they  are  fed,  who  never  were  taught. 

If  there  be  any  fober  and  good  Men  that  are  milled  by  falfe  Reports,  or 
by  Subtilty  deceived  into  any  Mifapprehenfions  concerning  that  Trial,  or 
Htyfdf  j l Ihould  account  it  the  higheft  Pride,  and  the  molt  fcornful  thing 
in  the  World,  if  I did  not  endeavour  to  undeceive  them. 

To  fuch  Men  therefore  I do  folcmnly  declare  here,  in  the  Scat  of 
Juftice,  where  I would  no  more  lye  or  equivocate  than  1 would  to  God 
at  the  Holy  Altar. 

I followed  my  Confciencc,  according  to  the  beft  of  my  Underftandirig, 
in  all  that  Trial,  without  Fear,  Favour,  or  Reward,  without  the  Gilt 
of  one  Shilling,  or  the  Value  of  it  directly  or  indirectly,  and  without  any 
Ptomifc  or  Expectation  whatfoever. 


This  I fay  to  honed  Men  (that  know  me  not),  if  any  that  do  know  me 
needed  this,  they  Ihould  not  have  had  it,  for  they  life  me  lil ; he  that 
knows  me  mid  doubts,  fo  long  thinks  it  an  even  Wager,  whether  I am  the 
greateft  Villain  in  the  World  or  not  one  that  would  fell  the  Life  uf  the 
King,  my  Religion,  and  Country,  to  Pxpifts  for  Money:  And  he  that 
lays  gr>-at  Places  have  great  Temptations,  has  a little,  if  not  a falfe  Heart 
himfelf ; for  no  Temptation  is  big  enough  for  a Sin  of  this  Magnitude. 

I would  not  have  the  Papijh  now  make  any  falfe  Condufkms  front 
wh  it  1 fay,  Time  becaufe  ! rtpiovc  the  Jnfolcnec  of  fomc  Men’s  Tongues 
and  Pens,  concerning  this  Trial,  they  ihould  thence  infer  they  hair  not 
haJ,  or  at  Icaft  cannot  cxpeift  fair  Play,  becaufe  fomc  foolilh  Men  cry. 
out  of  their  Acquittal,  and  think  there  is  no  Juliicc  where  there  is  no 
Execution. 

They  have  bad  lair  Trial?,  and  fomc  that  have  fufferrd  have  lnd  fire 
In^enuity  to  confefs  it ; and  they  {ball  fttfl  be  try’d  according  to  the  Evi- 
dence, and  the  Probability  and  Credibility  it  carries  with  it 

But  this  1 mull  fay,  he  that  thinks  there  is  no  Plot,  is  blind  with  Pre- 
judice, or  willfully  muts  his  Eyes, 

The  Priefts  and  Jehu  its  hurt  a Deftgn  to  root  out  the  Pent  flam  Reli- 
gion, and  bring  in  Popery,  and  that  is  directly  to  overthrow  the  Govern- 
ment; and  to  effect  this,  that  they  would  kill  the  King.  Were  there  no 
more,  their  Doftrine  and  Practices  go  very  far  to  prove  it ; and  he  that  fays 
the  contrary,  is  as  much  out,  as  where  in  a printed  Pamphlet  he  too  con- 
fidently alien,.  That  in  all  their  Papers  that  were  fetched,  there  was 
not  one  ill  Letter  found',  or  any  thing  that  was  fufpicious.  Coleman  s 
Letters,  and  the  Letter  found  amongft  Har court's  Papers,  will  never  be 
;ui fiver’ll ; not  by  taying,  That  a Meeting  fo  exactly  appointed,  with  all 
Cautions  imaginable  (as  not  to  appear  too  much  about  the  Town,  for 
fear  of  difeovermg  rhcDefign,  which  in  its  own  Nature  requires  Secrecy )> 
rhat  this  was  only  a Meeting  to  ehoofe  an  Officer. 

And  yet  ro  affirm.  That  this  is  not  fo  much  as  fufpicious  r.t  I reft,  is  a 
Confidence,  that  the  Ingenuity  of  a Jcfuit  only  will  undeit«k=  to  own. 

However,  in  the  mean  Time,  the  extravagant  Boldncfs  of  Men’s  Pens 
and  Tongues  is  not  to  be  endured,  but  fhall  oc  fevcrely  ptir.ifhcd  : For  if 
once  Caules'  come  to  be  try’d  with  Complacency  to  popular  Opinions, 
and  (hall  be  infolently  cenfured  if  they  go  otherwifv,  all  publick  Caules 
ih;d!  receive  their  Doom  a;  the  Multitude  lrappen  to  be  poficlfed ; and  at 
length  every  Caufe  fhall  become  piiblick,  if  they  will  but  efpoufe  it  ; at 
every  Seffions  the  Judges  (hall  be  arraigned,  the  Jury  condemned,  and 
the  Verdicts  over-aived  to  comply  with  popular  Nolle,  and  undecent 
Shouts. 

There  are  a fort  of  Men,  I doubt,  that  too  much  approve  and  counte- 
nance fuch  vulgar  Ways,  and  count  it  Art  and  Stratagem,  thac  embrace 
all  Sorts  of  Informations,  true  or  ftilfe,  likely  or  impoffible,  nay,  though 
never  fo  filly  and  ridiculous,  they  rcfule  none : So  (hall  all  Addre  Acs  be 
made  to  them,  and  they  be  look'd  on  as  the  only  Patrons  of  Religion  and 
Government,  though  they  fliould  have  but  little  of  the  one,  and  would 
maintain  the  other  only  fo  far  as  their  own  Share  in  it  comes  to. 

Thcfc,  Sir  Politicks, (if  fuch  there  arc)  deceive  themfelvcs  as  much  as  they 
do  others,  and  are  not  what  they  imagine  themfelvcs  to  be,  with  undcr- 
(buding  and  honeft  Men  ; no  not  with  thofe  they  think  they  gull  neither, 
for  they  ufc  them  to  ferve  their  Purpofes,  as  they  think  they  (erve  others ; 
and  if  ever  'l  ime  {hall  ferve,  ’twill  prove  fo. 

Let  us  purfuc  the  Difcovcry  of  the  Plot,  in  God’s  Name,  and  not  baulk 
any  Thing,  where  there  is  Danger  or  Sufpicion  upon  reafonablc  Grounds ; 
but  not  fo  over-do  it,  as  to  Oitw  our  Zeal  : We  will  not  pretend  to  find 
what  is  no:,  nor  ftrotch  one  Thing  beyond  what  it  will  bear,  to  reach, 
another;  nor  count  him  a Turn-coat,  and  not  to  be  trufted,  that  will 
not  betray  his  Confcicnce  and  Underftanding,  that  will  not  countenance 
unreafonable  Boldncfs,  nor  believe  incredible  Things,  left  wc  ’all  into 
what  we  juftly  condemn  in  the  Papi/ls,  Cruelty,  and  vain  Credulity  ; 
Such  Courfes  cannot  be  the  Rcfult  of  honeft  Intentions,  but  fhrewdly  ’tfi 
be  fufpedted  rather  a Difguife,  in  purfuing  one  Villainy  to  commit  another. 

For  my  o *’  “ ■->  - - -*■■  »*  - ” “ • - - 

ever, 
but  v 

fecrci  o 

No  A <51  of  Oblivion,  ought  to  make  us  to  forget  by  what  Wavs  our  late 
1 roubles  began,  when  the  Apprentices  and  Porters  mutinied  for  Juftice, 
in  their  own  Scnfe.  And  though  I am  morally  certain,  that  no  fuch 
EiFtuft  wi It  follow  as  did  then,  yet  the  like  Infolencc  ought  not  to  be 
| fuffered  for  the  Example  pall,  anJ  to  come. 

The  City  of  London,  1 mean  the  Lord  Mayor  and  Aldermen,  and  ge- 
i nerally  all  Men  of  Value  and  Worth  there,  1 think  in  my  Confcicnce,  are 
at  tins  Day  as  loyal  and  religioufly  difpoftd  to  defend  the  King  and  the 
Government,  and  maintain  the  true  Pro’-.flani  Religion  to  their  utmoft,  as 
any  former  Age  whatfoever  can  flre-w , and  I know  the  King  thinks  fo 
i too,  2nd  is  therefore  really  and  heartily  as  kind  to  them.  ° 

| And  therefore,  though  our  Jcalouhes  maybe  many,  our  Fears  need 
j not  be  fo  : For  whofoever  they  are  thac  defign  Diftarbancos,  and  publick 


* To  be  read  after  Sir  George  tTakeman'o  (Tom  Tukle-finft  OUcrvationsi,  iUsfnaft,  and  Pu  ntef*  Trials,  ir.  Vol.  If. 
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Diffsntions,  for  private  Ends,  will  fir.l  they  are  rather  troublcfome  than 
dangerous  ; and  the  greateft  Mifchief  they  will  be  able  to  effect,  will  be 
upon  thcrafelves. 

In  (hort,  it  is  the  proper  Bufincfs  of  this  Court^and  our  Duty,  that  fit 
Judges  here,  to  take  care  to  prevent  and  punifh  the  Mifchicfs  of  the  Prefs. 

For  if  Men  can,  with  any  Safety,  Write  and  print  whatever  they  plcafc, 
the  Pofl'Jt  will  be  lure  to  put  in  for  their  Share  too  : So  that  what  between 
thetn,  and  the  Factious,  and  the  Mercenaries  that  write  for  him  that 
lutes,  ami  for  what  they  arc  hired,  we  fiiall  be  infected  with  the  French 
Difcafe  in  Government^  and  be  over-run  with  Lyes  and  Libels ; which 
agrees  neither  with  Enghjhmens  Honeiiy,  nor  Courage,  who  were  wont 
to  fcorn  to  fay  what  they  durft  not  own. 

Mr.  JuJtiu  Jokes. 

YU"  E have  a particular  Cafe  here  before  us,  in  a Matter  of  Scandal 
' " againft  a great  Judge,  the  greateft  Judge  in  the  Kingdom,  in  Cri- 
minal Caufes;  and  it  is  a great  and  an  high  Charge  upon  him.  And 
certainly  there  was  never  any  Age,  I think,  more  licentious  than  this, 
in  afperling  Governors,  fcattcring  of  Libels  and  fcandidous  Speeches 
againft  thole  that  are  in  Authority  ; and,  without  all  doubr,  it  doth  be- 
come this  Court  to  (hew  their  Zeal  in  fupprefling  it. 

I am  old  enough  to  remember  (and,  perhaps,  feel  the  Smart  of  it  yer) 
the  Beginning  of  the  late  Rebellion  (for  a Rebellion  it  was,  and  deferves 
no  other  Name).  1 know  it  had  the  Fore-runner  of  Inch  Libels,  and 
Scandals  again (l  the  Government,  as  this  is;  and  it  followed  almoft  to 


( +60) 

the  Subvcrfion  of  the  Happinefs  of  the  Kingdom.  As  for  the  Trial  hint- 
ed at  in  this  Affidavit,  1 W3S  not  prefent  at  it  myfclf,  I was  detained  by 
my  ufual  Infirmity,  fo  that  I could  not  attend  that  Service  j nor  indeed 
have  1 read  the  Relation  of  it  in  Print,  fo  confidcrately  as  togivea  Judg- 
ment upon  it : But  1 am  very  confident,  (upon  my  Knowledgof  the  In- 
tegrity of  my  Lord,  and  the  rell  of  my  Lords  the  Judges  that  were  there, 
for  there  were  all  the  Chief  Judges,  and  almoft  all  my  Brothers)  that 
that  Trial  was  managed  with  exa£t  Jufticc,  and  perfect  Integrity,  by  them. 

And  therefore  1 do  think  it  very  Jit,  that  this  Pcrfon  be  proceeded 
againft  by  an  Information,  that  he  may  be  made  2 public  Example  to  all 
fuch  as  (hall  prefume  to  fcandalize  the  Government,  and  the  Governors, 
with  any  falfe  Afpcrfions  or  Accufations. 

Mr.  Juftut  DoLBEK. 

T Am  of  that  Mind,  truly ; and  am  very  glad  we  have  lir  upon  one  of  the 
Divulge rs  of  thefe  Scandals.  I was  prefent  at  that  Trial,  and,  for  my 
Parr,  I think  the  Scandal  to  my  Lord  Chief  J uftice  was  a Scandal  to  us 
all  that  were  there;  for  if  he  had  mi  [behaved  himlclf  in  fuch  a Manner 
as  fotne  have  reported,  wc  had  been  ftrange  People  ro  fit  Hill  and  fay 
nothing,  or  not  interpofe  to  rectify  wherciu  hedidamifs:  And  therefor; 
I defirc  this  Man  may  be  proceeded  againft,  for  art  Example  to  others. 

May  29,  1680,  this  Richard  Radlty  was  convicted  of  Ipeaking  fcanda- 
lous  Words  againft  the  Lord  Chief  Jufticc  Scnggs,  and  fined  200/. 


NUMBER  XX. 

Mr.  Thvving  being  condemned  at  the  Summer  Aftizes  at  York*,  and  after  three  Months  Reprieve , 
was  at  lajly  viz.  O&ober  23  next  enfuing , Hanged , Drawn , and  Quartered,  at  the  ufual  Place 
of  Execution  there  : Arriving  at  the  Gallows , he  delivered  in  Writing  this  following  Speech . 


THIS  fudden  News  of  my  Execution  (after  my  Reprieve)  coming  fo 
unexpectedly,  made  me  fear  I fltould  have  mote  Severity  (hewed  me 
than  hits  been  to  others ; and,  confcqtieutly,  that  l lhould  not  have  my 
full  Liberty  to  declare  my  Mind  in  the  Place  of  my  Execution ; therefore 
I have  briefly  expreftld  myfclf  in  Writing,  as  followcth  : 

Firft,  As  I hope  for  Salvation  and  Benefit  of  the  Blood  and  Paffion  of 
nty  Blefled  Saviour,  I molt  tincerely  proteft,  that  what  Rob.  Bairon , and 
L.  Mowbray  fworc  againft  me,  wasabfolutely  falfe  ; for  here,  in  thePre- 
fencc  of  the  Eternal  God,  1 declare  1 never  knew  of  any  Confult  at  Barn- 
bow,  the  lead  prejudicial  to  the  King  or  Kingdom  ; nor  was  I ever  at  any 
fuch  Confult,  or  Meeting,  with  Sir  Thomas  Gafciignr,  Mr.  Gafcoignt  his 
Son,  Sir  Miles  Stapleton , the  Lady  Tempeft,  Mr.  highly,  or  any  other, 
where  any  thing  was  treated,  fpoken,  or  written,  about  killing  the  King, 
or  Alteration  of  the  Government ; nor  did  I ever  fee,  or  know  of  any  Lift 
of  Names  of  Perfons  mentioned,  and  fworn  by  them  againft  ine. 

Secondly,  Upon  my  Salvation  I declare,  that  l never  had  been  in  my 
whole  Life-time  guilty,  even  fo  much  as  in  Thought,  of  anyTrcafon 
againft  hisMajefty,  or  the  Kingdom ; being  dirciftly  contrary  to  the  Prin- 
ciples of  our  Faith. 

Thirdly,  That  although  l have,  and  do  declare  againft  the  Oath  of 
Allegiance,  as  it  is  worded,  yet  it  is  only  by  reafon  of  Ionic  Claufes  there- 


in contained,  not  pertaining  to  Allegiance;  and  therefore  if  an  Oath, 
containing  nothing  but  Allegiance,  had  been  legally  tendered  me,  I (hould 
have  thought  it  a Sin  to  refufe  it. 

Laftly,  1 acknowledge  myfelf  a Pricft,  and  to  have  (about  Fifteen 
Years)  performed  thePricftly  Function  ; which  I am  fo  far  from  denying, 
that  1 thought  it  the  greateft  Honour  imaginable. 

Now,  dear  Countrymen,  having  made  this  Proteftation  in  the  inoft 
plain  and  ferious  Terms  I could,  without  all  Equivocation,  or  mental 
Refervation  whatfoever;  I appeal  to  the  Eternal  Judge,  whether  all  good 
Chriftians  ought  not  rather  to  believe  what  is  here  in  this  manner  fworn 
by  me,  in  my  prefent  Circumftances,  than  what  was  fworn  by  my  Accu- 
fers,  whom,  notwithftanding,  I beg  of  God  Almighty  to  forgive ; as  alfo 
the  Jury,  and  all  others,  who  have,  in  any  kind,  concurred  to  my 
Death. 

Then  again  profeffing  his  Innocence,  and  praying  for  his  King  and 
Country,  he  concluded  with  thefe  Teeming  Prophetick  Words  : 

Though  I know  the  Affairs  of  the  Kingdom  are  in  a bad  Pofture,  yet 
I hope  they  will  be  cleared  ere  long ; and  then  the  Aetors  thereof  will  be 
more  fully  known. 


NUMBER  XXI. 


The  Examination  of  Captain  William  Bed  low,  deceafed , relating  to  the  Popifb  Plot ; taken  in  his  la  ft 
Sicknefs,  by  Sir  Francis  North,  Chief  Juft  ice  of  the  Court  of  Common-Pleas.  'Together  with  the 
Narrative  of  Sir  Francis  North,  at  the  Council-Board  : And  the  Letter  of  Sir  Francis  North,  to 
Mr . Secretary  Jenkins,  relating  to  this  Examination.  Perufed  and  fgned  to  be  printed , accord- 
ing to  the  Order  of  the  Houfe  of  Commons , by  me  William  Williams,  Speaker -f-. 


Tie  Examination  of  Capt.  William  Bedlow,  taken  upon  Oath  before  the  Lord 
Chief  juftite North,  at  Briftol,  on  Monday  the  lbth  of  Auguft,  t68o. 

TH  E Examinant  laith.  That  the  Duke  of  York  hath  been  fo  far 
engaged  in  the  Plot,  as  he  hath  feen  by  Letters  in  Cardinal  Bar- 
bar ini's  Secretary’s  Study,  that  no  Part  that  hath  been  proved  againft  any 
Man  already,  that  hath  fo  fie  red,  but  that  to  the  full  thofe  Letters  have 
made  him  guilty  of  it;  all  but  what  tended  to  the  King’s  Death.  And 
at  Rome  I afkcfl  Father  /index ton,  and  Father  Lodge,  two  Jefuits,  What 
would  the  Duke  do  with  Iris  Brother  when  he  was  King  r And  they  an- 
fwered  me.  They  would  find  a Means  for  that;  they  would  give  him  no 
Trouble  about  it.  Then  I told  them,  I believed  the  Duke  loved  his  Bro- 
ther fo  well,  he  would  fuffer  no  V iolcnce  to  be  done  to  him : They  faid. 
No  ; if  the  Duke  could  be  brought  to  that,  as  he  had  been  religioufly  to 
every  thing  clfe,  they  might  do  their  Work  ; their  other  Bufmefs  was 
ready  ; and  they  might  do  it  prefentfy.  But  they  knew  they  could  not 
bring  him  to  that  Point,  but  they  would  take  care  for  that  themfelvcs. 
They  had  not  begun  with  him,  to  leave  him  in  fuch  Scruples  as  that,  but 
thev  would  fet  him  into  his  Throne,  and  there  he  (hould  reign  blind-fold 
three  or  four  Days ; for  they  had  fettled  fotne  they  (hould  pitch  the  Action 


upon,  (hould  clear  their  Party,  and  then  lhould  fly  upon  them  with  the 
Sword  of  Revenge. 

And  this  Examinant  doth  further  add,  That  the  Queen  is  not,  to  this 
Examinant’s  Knowledge,  nor  by  any  thing  that  he  could  ever  find  out, 
anyway  concerned  in  the  Murder  of  the  King,  but  barely  by  her  Letters 
confenting  and  promifin^  to  contribute  what  Money  (he  could  to  the  in- 
troducing the  Catholick  Religion.  Nay,  ’twns  a great  while,  and  it  made 
her  weep,  before  (he  could  be  brought  to  chat. 

JVUliam  Bedkw. 

Jurat.  l6  die  Aug.  1680, 
coram  me, 

Fra.  North. 

The  NARRATIVE  of  Sir  Francis  North,  Lord  Chief  Jujiite  of  the 
Common-Pleas,  at  the  Council-Board. 

A T my  firft  coming  to  Mr.  Rtimfey’ s Houle,  where  I was  to  lodge  at 
A*  Brijiol,  upon  Monday  the  :6th  Day  of  Auguft  in  the  Afternoon, 
being  the  firft  Day  of  theAffizes,  Sir  John  Knight  came  to  me,  and  laid. 
That  Mr.  Bedlow  lay  dangerouily  ill  of  a Fever,  and  had  little  Hopes  of 


• Tliis  to  be  read  after  his  Sentence  in  Vol.  HI.  Pag.  S9. 

+ BeJI'.w  having  been  fo  remarkable  a Witnefi  in  the  feveral  Trials  of  the  I’opilh  Plot,  it  is  thought  proper  to  infert  here  what  he  declared  upon  Oath  to  the  Lord 
Chief  ]juf;icc  Xortb,  four  Day » before  his  Death,  (which  happened  Auguft  to,  1680,}  which  lhould  be  read  after  thofe  Trialt,  in  Vol.  II. 

Life; 
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Life;  and  defired  that  I would  give  him  a Vifit,  that  he  might  impart 
fom. .t. 'ling  of  gicat  Conicqucnce  to  me. before  his  Death.  I cold  him,  I 
would  give  him  a Vifit  that  Night  after  Supper,  about  Nine  o’Clock.  if 
I :n;gn.  be  Satisfied  of  two  Things  : Firfl,  That  there  was  no  Infection 
in  hi-  Diftemper : Secondly,  'i'h'at  the  Time  would  not  he  inconvenient, 
b;u  he  mignt  difeourfe  to  me  without  Prejudice  to  his  Condition.  After 
a licit-  wmic,  two  Phyitcians  came  to  me  and  allured  me,  that  there  was 
no  Danger  of  infedion,  and  that  the  Time  I had  appointed  would  be 
moll  p oper ; for  comtr.r  illy  he  took  his  Repofe  in  the  Afternoon,  and  at 
Nineo’Llock  he  would,  in  all  Probability,  be  refrefhed,  and  lit  to  difeourfe 
with  me.  Thereupon,  1 declared  my  Refolution  of  going,  and  defired  the 
Company  of  the  two  Sheriffs,  and  my  Brother,  Reger  North,  and  appointed 
my  Mar/hal,  ff'iU'mm  Janes , to  go  with  me.  As  we  were  upon  the  .Way, 
Mr.  Groffinan,  a Minuter  in  that  City,  told  me,  Mr.  Bcdlcw  had  defired 
him  to  come  with  me  to  him  : I faid,  It  was  very  well,  and  I fhoujd  be 
glad  of  his  Company.  Whereupon  we  went  all  together ; and  being 
came  into  the  Room  where  Mr.  Bedl-no  lay,  I falute-J  him,  and  faid,  1 
was  extreme  ferry  to  find  him  lb  ill ; 1 came  to  vifit  him  upon  his  own 
Ddtrcs  l did  imagine  he  had  fotnething  to  impart  to  me,  as  a Privy- 
Councillor,  and  therefore  if  he  thought  fit,  the  Company  might  with- 
draw. He  tolJ  me,  that  needed  not  yet,  for  he  had  much  to  fay,  which 
v/as  proper  for  the  Company  to  hear  : And  having  falutcd  the  Sheriffs, 
and  Mr.  Cr -ifftr.au,  he  difeourfed  to  this  Purpofc. 

That  he  looked  upon  himfelf  as  a dying  Man,  and  found  within  himfdf 
that  lie  could  not  bit  long,  but  mud  Ihurtly  appear  before  the  Lord  of 
Hoffs,  ro  give  an  Account  of  all  his  Aiflions.  And  becaufc  many  For- 
feits had  made  it  their  Btifinefs  to  baffle  and  deride  the  Plot,  he  did,  for 
the  Satisfaction  of  the  World,  there  declare  upon  the  Faith  of  a dying 
Man,  and  as  he  hoped  for  Salvation,  That  whatever  he  had  certified  con- 
cerning the  Plot,  was  true;  and  that  he  had  wronged  110  Man  by  his 
Tcftimony,  but  had  tdlified  rarher  under  than  over  what  was  Truth  ; 
that  he  had  nothing  lay  upon  his  Confcience  upon  that  Account ; that 
he  fhould  appear  chcarlully  b fore  the  Lord  of  Hoffs,  which  he  did  ve- 
rily believe  he  muff  do  in  a flioit  Time.  He  faid.  He  had  many  Wit- 
nefies  to  produce,  who  would  make  the  Plot  as  clear  as  the  Sun  ; and  he 
had  other  Things  to  difeover,  which  were  of  great  Importance  to  the 
King,  and  the  Country.  Hereupon,  he  making  feme  Paufe,  1 told  him, 
The  Plot  was  fo  evidently  made  our,  that  no  reafeuiible  Man,  no  Protef- 
tint,  1 was  furc,  could  doubt  of  the  Truth  of  it:  But  lie  ought  not  to 
have  concealed  any  thing  that  concerned  the  King  fo  highly  ; be  ought 
to  difeover  his  whole  Knowledge,  in  Matters  of  Treafon,  that  Traitors 
may  be  apprehended  and  fccurcd,  who  otherwife  may  have  Opportunity 
t 1 execute  their  treafonable  Defigns.  To  this  he  replied.  That  much  of 
that  which  he  had  not  difcovetcd,  was  to  corroborate  his  former  Tefti- 
mony;  that  hr  had  concealed  nothing  that  was  ahfolutely  necefiary  co 
the  King’s  Prcfervarion  ; chat  he  thought  it  not  fit  to  accufc  more  Per- 
rons, till  he  had  ended  with  thofe  whom  he  had  already  accufird.  He  1 
cxpr-cObd  great  Grief  and  Trouble  at  the  Condition  ofhis  poor  King  and 
Country,  (fo  he  termed  them)  whom  he  knew  at  that  Time  to  be  in 
imminent  Danger  from  the  Jcluits,  who  had  rcfolved  the  King’s  Death; 
and  he  was  l’uic  they  would  fparc  him  no  longer  than  he  continued  to  be 
kind  to  them.  He  faid,  He  was  privy  to  their  Confultations  at  Salamanca 
and  Valladolid,  where  they  ufed  to  obferve  the  favourable  Conjuncture  they 
had  to  introduce  their  Religion  into  England ; which  conllfted  in  their 
having  a Head,  who  muff  be  fet  up,  whatever  came  of  it;  and,  if  they 
let  flip  that  Opportunity,  they  fhould  never  have  fuch  another;  for  with- 
out a Head  they  could  do  nothing.  He  faid  further,  He  knew  the  Wick- 
ednefs  and  Refolution  of  the  Jefuics ; they  ftuck  at  nothing  to  compafs 
their  own  Ends  : They  had  attempted  to  poifon  him,  but  he  had  cf- 
capcd. 

* When  he  had  finifhed  this  Difeourfe,  (which  lafted  about  a Quarter  of 
an  Hour)  I afked  him,  If  the  Company  fhould  now  withdraw  ? And  he 
faid.  Yes;  and  ordered  his  Nurfes  to  go  out,  and  only  his  Wife  to  flay 
to  tend  him:  And  thereupon,  all  went  out,  raving  Mrs.  Bedlow,  myfelf, 
and  my  Servant  William  Jana.  Then  I told  him,  I thought  it  convenient 
that  what  he  fhould  then  fay  unto  me,  fhould  be  upon  Oath  : He  replied. 


That  it  was  necefipry  it  fhould  be  fo ; and  called  for  a Bible ; but  my 
Servant  having  brought  a Book  with  him,  adminiltered  the  Oatjt  to  him  ; 
and  laying  his  Paper  upon  a Chair  by  the  Bediidc,  writ  down  his  Dcpo- 
fition  as  he  delivered  ir. 

When  Mr.  B.-tlhtu  had  concluled,  and  faid.  That  was  all  he  had  to 
inform  roe  of,  I took  the  Paper,  and  read  it  over  difiinc'W  to  him,  and 
he  approved  it,  and  ligned  it,  laying  the  Paper  upon  a Pillow. 

I thought  it  not  fit,  confidering  his  Condition,  t«  perplex  him  with 
Qurffions,  but  took  his  Information  as  he  offered  it,  and  held  no  Dif- 
eourfe with  him  when  the  Company  was  withdrawn,  but  concerning  the 
true  fetting  down  his  Depofitions  ; and  when  he  feemed  to  be  weary,  to 
mind  him  of  taking  Cordials,  which  his  Wife  reached  to  him  as  he  de- 
fired them. 

The  next  Day,  Mr.  BeJIao's  Brother  came  to  me,  and  told  me,  that 
his  Brother  defired  a Copy  of  the  Dcpofition  he  made  before  me  : But  I 
told  him  I had  well  conndercd  it,  and  could  not  give  him  a Copy  with- 
out the  King’s  Leave;  but  I would  move  the  King  in  ir,  and  if  he  gave 
Leave,  1 would  take  Care  to  fend  one  to  him  : And  Mr.  Bedim? s Bro- 
ther then  told  me.  That  it  was  his  Brother’s  Defile  that  1 fhould  repre- 
fent  to  His  fofajrfly  his  Condition,  and  that  his  Sieknefs  was  very  charge- 
able ; and  move  His  Majctiy  on  his  Behalf  lor  feme  Supply  at  Motley 
for  his  Subfiffencc  ; which  I promifetl  to  do. 

This  is  all  that  l can  reeslleU  of  xobnt  pajfrd  upon  this  Occafim,  and  is  in 
Suhjlanet  true  ; but  the  very  IVirds,  if  the  Order,  1 cannot  pr.jhiv.lt  re « 
member. 

Fra.  North. 

To  the  Right  Honourable  Sir  Lronell  Jenkins,  one  of  his  Majejlf  s Principal 
Seer  darns  of  State. 

SIR , 

“ T Always  intended  to  write  from  hence,  to  pay  my  Thanks  for  the 
“ X whole  Circuit,  which  was  much  more  pleafant,  by  your  Favour  of 
“ holding  Correfpondence  with  me.  But  now  1 have  Bulinefs  of  feme 
“ Importance  : For  as  foon  as  I came  to  this  City,  I received  a Mcflagc 
“ from  Mr.  Bedlow,  by  Sir  John  Knight , that  h;  being  very  ill,  and,  in 
“ the  Judgment  of  Phyftcians,  in  great  Danger  of  Death,  had  feme  Bu- 
“ find’s  of  great  Moment  to  impart  to  me.  1 knowing  the  Man,  and 
“ the  Scafcn,  would  not  refuie  the  Pains  to  give  him  a Vifit ; and  being- 
“ finished  by  Phyficians  that  there  was  no  contagious  Quality  in  his 
“ Dillcmpcr  (though  I diyl  nor  much  fear  it),  1 went  well  accompanied; 
“ and  in  the  Prefence  of  the  Company  he  declared,  That  whatever  lie 
“ had  faid  relating  to  the  Plot  was  true;  and  lie  being  a dying  Man,  had 
11  nothing  lay  upon  his  Confcience  upon  that  Score.  The  greateft 
“ Trouble  he  had  was  the  Dange’  the  King  (whom  he  loved  above  all 
“ Things)  was  in  from  the  Papi/ls  at  this  Time,  who  would  attempt  his 
“ Life  as  foon  as  ever  he  fhould  tcafic  to  be  kind  to  them  ; and  many  other 
“ Exprdlions  of  this  kind.  After  this,  talked,  if  he  had  any  Thing  to 
“ impart  to  me  in  private:  FJc  told  me,  he  had:  And  having  made  the 
“ Company  withdraw,  all  hut  my  Clerk,  I took  thecnclofuaExatni.ua- 
“ tion  upon  Oath.  Ydu  may  imagine  1 was  not  curious  to  perplex  him. 
“ with  Queftions  : I took  it  juft  as  he  delivered  it.  Ul  what  Significa- 
‘c  tion  it  will  be,  I leave  to  wifer  Men.  1 think  my  Duty  is  to'lend  it 
“ to  you,  that  you  may  inform  His  Majefty  of  the  Truth.  1 fb.ill  wait 
“ upon  you  at  Windfer,  upon  Sunday  next,  to  receive  your  further  Com- 
**  rounds. 

“ Tour  mft  humble  and 

“ faithful  Servant, 

“ Fra.  North.^ 

Ten  at  Night.  The  Copy  enclfed  is 
ha/hly  and  ill  taken.  1 Jkall  bring 
the  Original  with  me. 


NUMBER  XXII. 

The  humble  P ET I TI  ON  of  the  Lord  Mayor,  Aldermen , and  Commons  of  the  City  of  London,  in 
Common- Council  ajfembled > as  it  was  prefented  to  his  Majefty  in  Council  at  Windfor,  upon  Monday 
the  1 cth  June,  1683.  Together  with  the  Lord-Keeper  (North’ s)  Speech  [a.) 

[Publiflied  by  His  Majefty ’s  Special  Command.] 


To  the  KING’S  Moll  Excellent  Majesty: 

The  bumble  PETITION  of  the  Lord  Mayor,  Aldermen,  and  Com- 
mons of  the  City  of  London,  in  Common-Council  aliemblcd  : 

Shcwetb, 

7 HA  T Your  Petitioners  are  heartily  and  mofi  unfigntdly firry  far  the  Mif- 
govemnunt  oft  hi,  year  City,  of  late  Years,  whereby  the  Citizens  have  fallen 
under  sour  Majejlf  s Dtfpleajure ; which  tccafmed  :i  Quo  Warranto  to  be 
brought  againjl  ihitn  ; upon  which  Judgment  hat's  If'"  pronounced fir  the  Seizure 
of  their  Liberties  and  Franchijes  into  your  Maj  fly'-  Hands. 

That  your  Petitioners  ere  .leeply  fenfible  of,  and  thankfully  acknowledge  the 
great  Favour  of  this  Opportunity  of  Application  to  your  Royal  Grace , vsuchfftd 
them  by  Means  tfyour  MajeJIys  list  requiring  Judgment  to  be  immediately  en- 
tered t her. upon- 

And  now,  confide,  ing  this  our  diflreffed  Condition,  tee  humbly  eafi  ourfelves  at 
your  Royal  Feet ; imploring  your  princely  Csmpnjfisn  and  Grace  to  be  extended 


to  this  your  ancient  City,  mofl  humbly  begging  your  MajeJIys  Pardon  for  all  out 
Offences. 

And  we  do,  in  the  Name  of  ourfelves,  and  all  the  Citizens,  humbly 
tender,  arfd  pray  your  Majefty  to  accept  the  mod  fi.lcmn  Promifes 
and  Affuranccs  of  conftant  Loyalty  and  Obedience  to  vour  Ma- 
jefty,  your  Heirs  and  Succeffors,  and  of  our  regular  and  dutiful 
Adminiilration  of  your  Government  of  this  City,  for  the  future  : 
Wherein  we  fubmit  ourfelves  to  your  Majefty’s  good  Pleafure  • 
and  humbly  beg  your  Majeily’s  Commands  and  Directions,  which 
we  will  with  ail  Humility  and  Thankfulnefs  obey. 

And  your  Pesiiior.ety  flail  ever  pray. 

After  the  reading  of  which  Petition,  the  Lord  Mayor,  AU.rmer , and  Citi- 
zens were  commanded  to  withdraw,  and  being  ugain  called  in,  the  Lir.l- 
Kteper  jpake  to  them,  as  folhweth: 


(a)  This  Petition,  Speech,  Ce.  though  fo  material,  is  omitted  in  the  Proceedings  on  the  Warranto  ; and  fhould  be  read  before  the  Entry  of  the  Judgment,  in 
Vol.IV.  Pag.  8ji. 

Voj..  VIII.  o o o M] 
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My  Lord  Mayor, 

I A M,  by  the  King’s  Command,  to  tell  you,  That  he  hath  confider’d 
the  humble  Petition  of  the  City  of  London , where  fo  many  of  the  pre- 
fent  Magiftrates,  and  other  eminent  Citizens,  are  of  undoubted  Loyalty 
and  Affe&ion  to  his  Service  ; that,  for  their  fakes.  His  Majefty  will  {hew 
the  City  ail  the  Favour  they  can  reafonably  defire. 

It  was  very  long  before  his  Majefty  took  Refolutions  to  queftion  their 
Charter  : It  was  not  the  feditious  Difcourfes  of  the  Coffee- Houfes;  the 
trealonable  Pamphlets  and  Libels  daily  publifhed,  and  difperfed  thence 
into  all  Parts  of  the  Kingdom;  the  outragious  Tumults  in  the  Streets  j 
nor  the  Affronts  to  his  Courts  of  Juftict,  could  provoke  him  to  it. 

His  Majefty  had  Patience  until  Disorders  were  grown  to  that  Height, 
that  nothing  lefs  feern’d  to  be  defign'd,  than  a Rum  to  the  Government, 
both  of  Church  and  State ; for  the  factious  Party  were  not  content  with 
the  Pradiice  of  thefe  Jnfolencics,  but  endeavour'd  to  have  them  publickly 
countenanced  by  the  Magiftrates  : And  for  that  End,  in  all  Elections  they 
flickled  to  chufe  the  mod  difaffected  intoOflices  of  the  grealeft  I'ruft  in  the 
Government;  and  carried  themfelves  with  that  Heat  and  Violence,  that  it 
was  a Terror  to  all  fober  and  difereet  Citizens : And  the  City  was  fo  un- 
happily divided  into  Parties,  that  there  was  no  Likelihood  it  could  return 
to  good  Order,  fo  long  as  the  Fa&ious  retain’d  any  Hopes  of  procuring 
the  Election  of  Magiftrates  of  their  own  Party  for  their  Impunity. 

It  was  high  Time  to  put  a Stop  to  this  growing  Evil.  This  made  it 
neceffary  for  his  Majefty  to  enquire  into  their  Abufe  of  Franchifes,  that 
it  might  be  in  his  Power  to  make  a Regulation,  fufficient  to  reftoie  the 
City  to  its  former  good  Government. 

It  was  not  for  Punilhmcnt,  but  merely  for  the  Good  of  the  City,  that 
he  took  this  Courfe. 

And  now  the  King  hath  obtained  Judgment  in  a Quo  Warranto,  it  is 
not  his  Intention  to  prejudice  them,  either  in  theirProperties,  orCuiloms. 
Nay,  left  the  entering  a Judgment  upon  Record  might  have  Confequences 
fatal  to  them,  his  Majefty  was  fo  tender  of  them,  that  he  caufcd  Mr.  At- 
torney to  forbear  the  fame  at  prefent,  that  the  City  might  have  fome  Time 
to  coniider  their  own  Condition. 

My  Lord, 

I mu#  needs  fay,  the  City  hath  not  been  well  advifed,  to  defer  their 
Application  to  his  Majefty  thus  long,  even  till  the  Court  hath  pronounced 
Judgment  • It  had  been  done  with  a much  better  Grace,  if  it  had  been 
more  ea:ly. 

Mis  Majcfty’s  Affc&ion  to  the  City  is  too  great  to  rejeft  their  Suit  for 
that  Caufc. 

But  for  that  Reafon  you  will  have  the  lefs  Time  to  deliberate  upon  the 
Particulars  the  King  doth  require  of  you. 

And  indeed  there  will  be  little  need  of  Deliberation  ; for  his  Majefty 
hath  refolved  to  make  the  Alterations  as  few  and  as  eafy  as  may  be,  con- 
fiftent  with  the  good  Government  of  the  City,  and  Peace  of  the  King- 
dom. They  are  thefe  : 

His  Maj/Jiy  requires  your  SubmiJJion  to  theft  Regulations : 

That  no  Lord  Mayor,  Sheriff,  Recorder,  Common  Serjeant,  Town- 
Clerk,  or  Coroner  of  the  City  of  London,  or  Steward  of  the  Borough  of 
Southwark  {hall  be  capable  of,  or  be  admitted  to  the  Exercife  of  their 
refpeflivc  Offices,  before  his  Majefty  {hall  have  approved  them  under  his 
Sign  Manual. 

That  if  his  Majefty  Ihall  disapprove  the  Choice  of  any  Pcrfon  to  be 
Lord  Mayor,  and  fignify  the  fame  under  his  Sign  Manual,  to  the  Lord 
Mayor,  or,  in  Default  of  a Lord  Mayor,  to  the  Recorder,  or  Scnior-Al- 
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derman,  the  Citizens  {hall,  within  one  Week,  proceed  to  a new  Choice. 
And  if  his  Majefty  {hall,  in  like  Manner,  difapprovc  the  fccond  Choice, 
His  Majefty  may,  if  he  fo  plcafe,  nominate  a Pcrfon  to  be  Lord  Mayor 
for  the  enfuing  Year. 

If  his  Majefty  {hall  in  like  Manner  difapprove  the  Perfons  chofcn  to  be 
Sheriffs,  or  either  of  them,  his  Majefty  may  appoint  Perfons  tp  be  She- 
riffs for  the  enfuing  Year,  by  his  Commiffion,  if  he  fo  pleafe. 

Neverthelefs,  the  E'eClior.s  if  thefe  Offiters  may  it  according  to  the  antient 
Uftge  of  the  City , with  thefe  Reflrtdions. 

The  Lord  Mayor,  and  Court  of  Aldermen,  may,  with  Leave  of  his 
Majefty,  difplacc  any  Alderman,  Recorder,  Common  Serjeant,  Town- 
Clerk,  Coroner  of  the  faid  City,  and  Steward  of  the  laid  Borough. 

Upon  the  Election  of  any  Alderman,  if  any  of  the  Perfons  tbatfhall 
be  prefented  to  the  Court  of  Aldermen  by  the  Ward  Ihall  be  judged  un- 
fit, upon  fuch  Declaration  by  the  faid  Court,  the  Ward  {hall  proceed  to 
the  Choice  of  other  Perfons  in  the  Room  of  fuch,  or  fo  many  of  them  as 
arc  fo  difapproved  : And  if  the  faid  Court  (hall  difapprove  fuch  fecond 
Choice,  they  may  appoint  any  others  in  their  Room. 

The  Juftices  of  the  Peace  to  be  by  the  King’s  Coffim  ffion,  which  hi* 
Majefty  will  grant  according  to  the  ufual  Method;  unlefs  upon  extra- 
ordinary Occafions,  when  his  Majefty  {hall  think  it  neceflary  for  his  Ser- 

Thefe  Matters  are  to  be  fettled  in  fuch  a Manner  as  {hall  be  approved 
by  his  Majfty’s  Attorney  and  Sollicitor  General,  and  Counlel  learned  in 
the  Law. 

My  Lord  Mayor , 

Thefe  Regulations  being  made,  his  Majefty  will  not  only  pardon  this 
Profecution,  but  confirm  your  Charter  in  fuch  Manner  as  may  be  con- 
fident with  them. 

The  City  ought  to  look  upon  this  as  a great  CondefccnGon  on  hisMa- 
jefty’sPart;  it  being  in  the  Nature  of  a Refervation  of  a fmall  Part  of 
what  is  already  in  his  Power,  by  the  Judgment:  And  of  thofc  Things 
which  will  conduce  as  much  to  their  own  Good  and  Quiet,  as  tohis Ser- 
vice. 

If  the  City  fhould  look  upon  it  with  another  Eye,  and  neglcdl  a fpeedy 
Compliance;  yet  his  Majefty  hath  done  his  Part,  and  demonftraud  his 
Affection  to  the  City,  by  giving  them  this  Opportunity. 

And  if  there  (hall  be  any  heavy  Confequcncc  of  this  Judgment,  which 
it  will  behove  you  well  to  confider,  the  Fault  will  lie  at  their  Doors,  in 
whofe  Power  it  now  is,  to  bring  this  Affair  to  a happy  Conclufion. 

My  Lord  Mayor, 

The  Term  draws  towards  an  End,  and  Midfummer-Day  is  at  Hand, 
when  fome  of  the  Officers  ufc  to  be  chofen,  whereof  his  Majefty  will 
refctve  the  Approbation  ; therefore  it  is  his  Majefty’s  Pleafure,  that  yon 
return  to  the  City,  and  confulc  the  Common-Council,  that  he  may  fpee- 
dily  know  your  Refolutions  thereupon,  and  accordingly  give  his  Di- 
re&ions. 

That  you  may  fee  the  King  is  in  earned,  and  the  Matter  is  Rot  capa- 
ble of  Delay,  I am  commanded  to  let  you  know,  he  hath  given  Order  to 
his  Attorney-General  to  enter  up  Judgment  on  Saturday  next,  unlefs  you 
prevent  it  by  your  Compliance  in  all  thefe  Particulars. 

But  the  City  ml  complying,  '’judgment  was  enter'd.  Vide  Vol.  IV. 

Pag-  851,  852. 


NUMBER  XXIII. 

An  Antidote  againjl  Poifon:  Compofed  of  feme  Remarks  upon  the  Paper  printed  by  the  DireElion 
of  the  Lady  Ruffel,  and  mentioned  to  have  been  delivered  by  the  Lord  Ruffel  to  the  Sheriffs  at  the 
Place  of  his  Execution  (a). 

[ By  Sir  Bartholomew  Shower.  ] 


TH  E publifhing  of  this  Paper,  as  the  laft  Speech  of  a dying  Man, 
cannot  but  furprizc  all  Perfons  who  were  prefent  at  theTrial  of  the 
Lord  Ruffel,  to  read  fuch  Reflections  upon  the  Judges,  the  King's 
CounfeJ,  the  Sheriffs,  and  the  Jury  ; the  Fad  fo  untruly  reprefented,  and 
the  Offender's  Innocence  fo  ftrongly  afl’erted,  when  they  can  all  atteft  to 
the  Fairnefs  of  his  Trial,  the  refpedful  treating  of  him  by  the  King’s 
Counfcl,  as  far  as  was  confident  with  their  Duty,  without  any  Strains 
upon  the  Evidence,  to  the  favourable  Demeanor  of  the  Court  towards 
him,  not  in  the  lead  aggravating  the  Crime  beyond  the  Evidence,  and  to 
the  Fulnefs  of  the  Evidence  upon  the  Proofs  produced:  And  there- 
fore thofc  who  heard  the  Evidence  muft  acknowledge,  that  that 
Paper  is  fo  far  from  containing  the  whole  Truth  of  the  Lord  Ruffe? s Cafe, 
that  what  of  Fad  is  therein  inferted,  is  wholly  difguifed,  and  untruly,  and 
unfaithfully  fet  down.  Neither  doth  the  Lord  Ruffel,  in  his  Speech  to  the 
Sheriffs,  aver  all  contain’d  in  that  Paper  to  be  true,  nor  the  Paper  to 
contain  the  whole  Truth  of  his  Cafe  ; only  faith,  he  had  fet  down  in  that 
Paper  all  that  he  thought  fit  to  leave  behind  him.  No  doubt,  he  might 
as  well  have  faid.  All  that  his  faithful  Confeffor  advifed  him  to  leave  be- 
hind him. 

For  whofoever  ftridly  perufeth  the  Paper,  will  not  find  the  Ingenuity, 
Sincerity,  or  plain  Style  of  a dying  Gentleman,  but  may  difeover  the  pe- 
culiar Dialed  of  an  Artift,  accuftom’d  to  {hadow  Truth  with  doubtful  and 
ambiguous  Exprcffions ; and  the  Paper  artificially  contrived  and  defign'd 
(a)  To  be  read  after  Lo.  d Ruffe!' & Speech,  Vo!.  HI.  Pag.  668, 669,  and  670.  It  is  1 
Defence  of  tie  late  Lord  Rutcl’r  Innocent}  : By  way  of  dnfutr  or  Confutation  of  a Lite! 
S fuppofe)  omitted. 


to  gratify  a Party  by  a colourable  afferting  the  Innocency  of  the  Crimi- 
nal, condemn'd  by  the  Law  forHigh-Treafon,  and  laying  a malicious  Im- 
putation upon  the  Government,  ior  an  unjuft  Profecution  of  an  innocent 
Perfon  to  Death. 

Whether  the  Paper  doth  truly  ftate  the  Crime,  upon  the  Fad  proved, 
for  which  the  Lord  Ruffel  was  condemn’d  ; and  whether  it  contain  any 
plain  Denial  of  that  Fad ; will  beft  appear  by  truly  ftating  the  Crime 
charg’d  upon  him  by  the  Indidment,  and  the  Fad  proved  upon  him  at 
his  Trial. 

The  Lord  Ruffel,  with  others,  are  charg’d  by  the  Indidment  with  High- 
T reafon,  for  confpiring,  compafling,  and  imagining  the  Death  and  De- 
ftrudion  of  the  King,  and  raifingof  3 Rebellion  within  the  Kingdom. 

And  the  Overt-Ads  wherewith  they  are  charged,  are  their  meeting  to- 
gether, confulting  and  agreeing  to  raife  an  Infurredion  and  Rebellion, 
and  to  feize  upon  the  King’s  Guards. 

At  the  Trial,  Colonel  Rumfey  did  f wear.  That  there  was  a genera!  Ri- 
ling intended  in  October  and  November  laft,  and  that  he  was  engaged  there- 
in : and  that  the  Earl  of  Shaftsbury,  who  was  likewife  engaged  therein,  in 
November  laft,  acquainted  him,  that  the  Duke  of  Alonmouth,  the  Lord 
Gray,  Lord  Ruffel,  Sir  Thomas  Armflrsng , and  Mr.  Ftrgufon , were  to 
meet  at  Mr.  Shepherd's  Houfe  in  Abchurch-Lar.e , and  fent  him  thither 
with  a Mcffage  to  them  ; that  accordingly  he  went  thither,  and  found 
the  Lord  Ruffel,  and  the  reft  there,  and  delivered  to  them  the  Meffage 
bfervabie,  That  in  the  State-Trials,  Vol.  III.  Pag.  673.  is  inferted  Sir  Robert  Atkins'* 
biu  Pamphlet,  intituled,  An  Aatidote  Again  ft  Poffon.  But  ihzAntUote  itfelf  (willfully 

from 
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from  the  Earl  of  Sbaftsbury ; which  waS,  That  it  was  high  Time  to  come 
to  fomc  Rcl'olution  about  the  Riling:  That  Anfwer  was  returned.  That 
Mr.  TrenebardhaQ  allured  them.  That,  in  four  Hours  Time,  one  Thou- 
fand  Foot,  and  two  or  three  Hundred  Horl'e  Ihould  be  ready  at  Taunt  in. 
But  now  Mr.  Trenchard  required  two  or  three  Days  Notice  of  the  Riling, 
and  therefore  they  could  not  go  on  at  prefent ; and  that  my  Lord  Shafts- 
bury  mull  be  contented. 

He  faid,  The  Anfwer  was  pronounced  by  Mr.  Fergufon , and  the  Lord 
Gray  fpokc  to  the  fame  Purpofe : And  being  interrogated,  whether  the 
Lord  Ruff l were  fo  near  as  to  hear  the  Meflage ; he  faid  he  was  fo  near,  and 
could  not  but  hear  it.  And  being  afked  by  the  Lord  Ruffel,  whether  he 
confented  to  the  Anfwer,  he  declared  upon  his  Oath,  that  the  Lord  Ruffil 
did  confcnt ; and  that  they  then  treated  and  confultedof  the  General  Ri- 
ling : And  both  Colonel  Rumfey  and  Mr.  Shtpberd  did  fwear.  That  the 
Lord  Ruff.  I and  the  reft  did  confult  at  Mr.  Shtpberd’ s about  feizing  of  the 
King’sGuards.  And  having  at  a former  Meeting  appointed  fome  of  their 
Number,  viz.  the  Duke  of  Monmouth,  Lord  Gray , and  Sir  Thomas  Arm- 
Jlrong,  to  view  in  what  Pollure  the  Guards  were,  they  made  Report  to  the 
reft  there.  That  they  found  them  very  remifs  in  their  Duties,  and  might 
bcealily  feized.  Mr.  Shepherd  fwore.  That  their  Meeting  at  his  Houfe 
was  not  cafual,  but  appointed  by  themfelves  ; and  that  they  came  late  in 
the  Evening  ; and  that  ray  Lord  Ruffil mentioned  not  any  private  Bufinefs 
to  him;  neither  had  he  then  any  private  Bufinefs  with  the  Lord  Ruffe/. 
But  the  Lord  Ruffil  pretending  he  came  to  taile  fome  Sherry,  which  he 
hadbefpokeof  Mr.  Shepherd,  Mr.  Shepherd  denied  upon  his  Oath,  that 
the  Lord  Ruffil  had  befpoke  any  Sherry  of  him,  or  mentioned  any  fuch 
Thing  then  to  him. 

The  Lord  Howard  gave  in  Evidence  upon  his  Oath,  That  there  was 
a Defign  of  a General  Riling,  both  in  Qttober  and  November  lall ; and 
that  the  Earl  of  Sbaftsbury  then  acquainted  him,  he  had  Ten  Thoufand 
brilk  Boys  ready.  And  after  the  Departure  of  the  Earl  of  Sbaftsbury , it 
was  thought  necelTary,  for  the  preventing  of  Confufion,  ana  more  or- 
derly managing  of  the  Rifing,  that  a felecl  Council  Ihould  be  held  for 
that  Purpofe  : And  accordingly,  the  Duke  of  Monmouth , the  Earl  of  Ef- 
ftx , the  Lord  Ruffil , Colonel  Sidney,  Mr.  Hambden,  Junior,  and  him- 
felf,  met  in  ‘January  lall,  at  Mr.  Hambden' % Houfe  in  Ruffil-Street,  and 
debated  certain  Preliminaries  to  the  Riling.  Amongll  others,  Whether 
the  Riling  Ihould  be  in  London  firft,  or  in  the  Country  firft,  or  in  both  at 
once  ? And  the  major  Opinion  inclined  to  have  the  Rifing  both  in  London 
and  the  Country  at  one  Time.  That  foon  after.  They  held  a fecond 
Meeting  at  the  Lord  Ruffil' s Houfe,  where  all  the  lall  mentioned  Perfons 
were  prefent;  and  where  they  again  debated  of  the  Riling,  and  then 
came  to  this  Refolution,  That  fomc  Perfon  Ihould  be  fent  into  Scotland, 
to  invite  fome  Perfons  thence,  from  the  difeontented  Scots , to  treat  with 
them,  that  they  might  be  affured  of  what  Afliftance  they  might  exped 
from  the  Scots  : That  that  Matter  was  committed  by  them  to  the  fpecial 
Care  and  Condudl  of  Colonel  Sidney  : And  that  Col.  Sidney  acquainted 
him,  he  had  fent  Aaron  Smith  into  Scotland  accordingly  ; and  that  he  had 
given  him  threefcore  Guineas  to  defray  the  Charges  of  his  Journey. 

The  Lord  Howard,  interrogated  by  the  Lord  Ruffil,  Whether  he  faid 
any  thing  in  thofe  Debates,  declared  upon  his  Oath,  That  though  his 
Lordihip  never  ufed  to  fpealc  much,  yet  he  did  fpeik  in  thofe  Debates,  and 
confented  to  what  was  done. 

This  was  the  Subftance  of  the  Evidence,  though  delivered  by  the  Wit- 
nefles  more  at  large;  as  will  appear  by  their  Depolitions,  printed  with  the 
Trial.  A clearer  Evidence  to  prove  the  Fads  charged,  of  meeting  and 
confuiting  to  raife  a Rebellion  within  the  Kingdom,  and  to  feize  the 
King’s  Guards,  I believe  the  moft  experienced  Perfon  in  the  Laws  can 
never  (hew  was  ever  produced  at  the  Trial  of  any  Traitor.  To  the  great- 
eft  and  ftrongeft  Part  of  the  Evidence,  which  is  that  of  the  Lord  Howard, 
and  fo  much  of  Colonel  Rumfey’ s,  which  relates  to  the  General  Riling, 
of  which  the  Witncfles  make  full  Proof,  the  Paper  gives  no  Anfwer  at 
all.  With  what  Confidence  then  can  the  Author  of  that  Paper  intro- 
duce adying  Man,  aflerting  his  own  Innocence,  and  charging  the  Jury 
with  Forwardnefs  and  Injustice,  when  the  Criminal  cannot  deny  the  Fails 
upon  which  the  Jury  gave  their  Verdid?  But  thefe  Fails,  whether  true 
or  falfe,  the  Criminal  would  not  examine.  And  if  he  could  not,  or 
would  not  affert  them  to  be  falfe,  no  Man  of  any  common  Ingenuity 
can  doubt  them  to  be  true,  when  fwom  by  credible  Witncfles,  and  found 
by  a fubftantial  Jury.  Yet,  to  fatisfy  the  Confcience  of  a dying  Man, 
and  to  cover  the  Scandal  of  fo  great  a Crime  from  vulgar  or  partial  Eyes, 
thefe  Confutations  and  Confpiracies  to  raife  a Rebellion,  and  foment  a 
General  Rifing,  are  reprefented  to  the  People  only  as  fome  Difcourfes 
about  fome  Stirs.  They  may  be  m Scotland  fome  Stirs,  but  in  England 
they  are,  and  ever  were,  ililed  Rebellion. 

As  to  the  other  Branch  of  the  Overt-Ails,  of  confuiting  to  feize  the 
Guards,  which  the  Paper  makes  the  only  Crime  for  which  the  Lord  Ruf- 
fel was  condemned  ; this  Account  is  gi veu  by  the  Paper,  That  the  Lord 
Ruffil  was  at  Mr.  Shepherd  s Houfe  with  that  Company  but  once,  and 
there  was  no  Undertaking  then  of  fecuring  and  feizing  the  Guards,  nor 
none  appointed  to  view  or  examine  them:  Some  Difcourfe  there  was  of 
the  Feafiblenefs  of  ir,  and  feveral  Times  by  Accident  in  general  Difcourfe 
elfewhcrc. 

This  Account  which  the  Lord  Ruffil  gives  of  this  Matter  is  rather  a 
Confirmation  of  the  Teftimoniesof  Colonel  Rumfey  and  Mr.  Shepherd, 
than  an  Avoidance  thereof : He  admits  the  Fcafiblenefs  thereof  was  then 
difeourfed  of,  and  at  other  Times  likewife.  They  fwore.  That  the  Per- 
fons appointed  to  view  the  Guards,  reported  then,  they  found  them  to  be 
very  remifs  in  their  Duties,  and  might  be  eafily  feized.  The  Lord  Ruf- 
fil remembers  he  was  at  Mr.  Shepherd's  Houfe  but  once  ; Shepherd  fwore  he 
was  there  with  that  Company  twice,  and  at  the  laft  Time  the  Report  was 
made  after  viewing  of  the  Guards. 

The  feizing  of  the  Guards  was  not  the  only  nor  principal  Fad  upon 
which  the  Lord  Ruffil  was  condemned,  as  appears  by  the  Proof  ftated;  but 
it  was  one  of  the  Inftances  to  make  out  againft  him  the  general  Dcfign  of 
raifing  a Rebellion,  as  one  of  the  propereft  Ways  to  fecure  the  General 
Rifing,  and  was  fufficicnily  proved  by  two  Witncfles  to  have  been  con- 
futed upon  to  that  Purpofe. 

Indeed,  to  what  other  Purpofe  can  any  Man  imagine  the  Lord  Ruffil, 
and  his  Accomplices,  who  appeared  to  have  been  engaged  in  a Delign 
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of  a general  Infurredion,  upon  fuel:  Proof  as  the  Criminal  could  not  deny 
the  Fad,  Ihould  fo  often  difcourfe  of  the  Feafiblenels  of  fecuring  the 
Guards,  as  is  confefied  by  the  Lord  Ruffil , than  in  orddr  to  facilitate  and 
fecure  their  Deiign  of  the  General  Rifing  ? And  the  Difcourfe  the  Pa- 
per owns  to  have  been  at  the  Lord  Shafisbury’s,  touching  the  fame  Mat- 
ter, who  throughout  appears  to  be  a principal  Agent  in  the  Delign  of  the 
General  Rifing,  proves  the  feizing  of  the  Guards  to  be  Part  of  the  De- 
fign.  And  though  the  boxA  Ruffel  then  exprefied  a Tenderr.efs  of  Cied- 
ding  cold  Blood,  as  a Thing  deteftable,  and  fo  like  a Popilh  Pradice  ; yet 
that  Deluge  of  Blood  which  mull  neceffarily  have  enfued  in  the  Heats  of  a 
General  Riling,  which  is  evident  he  purfued  to  his  laft,  did  not  at  all  af- 
fed  him,  becaufe  this  might  become  any  lieroick  Cbriftian  drawn  in  Ar- 
mour by  the  Pencil  of  the  Author  of  Julian ; and  is  not  unlike  to  the 
Pradices  of  the  ancient  Chriftians,  fo  mamefully  difguifed  by  the  fame 
Author.  , 

If  then  the  Fads  whereof  the  Lord  Ruffil  was  found  Guilty  by  the 
Jury,  upon  fuch  pregnant  Proof,  be  fo  evident,  how  is  it  polfiblc  lor  a dy- 
ing Man,  before  God  and  Men,  to  affert  his  Innocencv  with  fuch  Af- 
furance,  and  fo  frequently  repeated  in  his  Speech  to  the  Sheriff,  though 
Ihort,  yet  twice  repeated  ? * i.  God  knows  how  far  I was  always  from 

* Defigns  againft  the  King’s  Perfon,  or  of  altering  the  Government.  2.  L 
‘ profefs  I know  of  no  Plot,  either  againft  the  King's  Life,  or  the  Go- 
‘ vernment.’ 

In  the  Paper  delivered,  it  is  thus  expreffed  : * Whatever  Apprehen- 

* lions  I had  of  Popery,  and  of  my  own  fevereand  heavy  Share  1 was  like 

* to  have  under  it,  when  it  Ihould  prevail,. 1 never  had  a Thought  of  dor 
‘ ing  any  Thing  againft  it,  bafely  or  inhumanly,  but  what  could  confift 
‘ with  the  Chriftian  Religion,  and  the  Laws  and  Liberties  of  this  King- 

* dom.’  Again  ; ‘ I have  always  loved  my  Country  much  more  than  iny 
‘ Life,  and  never  had  any  Defign  of  changing  the  Government ; and 
‘ would  have  fuffered  any  Extremity,  rather  than  have  confented  to  any 

* Defign  to  take  away  the  King’s  Life.’  In  another  Place,  he  thanks 
God  his  Part  was  fincerc,  and  well  meant,  and  affirms  his  Crime  to  be  but 
Mifprifion  of  Treafon  at  moft;  and  infers,  fo  ‘ I die  innocent  of  the 
‘ Crime  I Hand  condemned  for :’  Alfo  he  laith,  * I know  1 was  guilty 
‘ of  no  Treafon,’  In  the  laft  Place,  he  concludes ; * As  : never  had  any 
‘ Delign  againft  the  King’s  Life,  or  the  Life  of  any  Man  whatfoever,  fo 

* 1 never  was  in  any  Contrivance  of  altering  the  Government.’ 

Half  an  Eye  may  fee  thefe  Strokes  arc  all  drawn  by  the  fame  Hand, 
with  all  imaginable  Skill,  to  quiet  the  Confcience  .of  a dying  Criminal  ; 
and  at  the  fame  Time,  by  calling  a Mill  before  the  Eyes  of  the  unthink- 
ing Multitude,  to  poffefs  them  with  the  Innocence  of  the  condemned 
Perfon,  and  the  Cruelty  of  the  Government  towards  him.  Let  it  be  con- 
fidcred  with  what  careful  Reftridions  and  Limitations  his  Initocency  is 
ulliered  in  : That  he  knew  of  no  Plot  or  Defign  againft  the  Perfon  of  tho 
King,  or  to  kill  the  King,  or  to  alter  or  change  the  Government : That 
he  never  had  a Thought  of  doing,  any  Thing  bafely  or  inhumanly,  but 
what  could  confift  with  the  Chriftian  Religion,  and  the  Laws  and  Liber- 
ties of  this  Kingdom  : That  his  Crime  was  but  Mifprifion  of  Treafon  at 
moft,  and  fo  he  is  innocent  of  the  Crime  he  (lands  condemned  for.  What 
need  of  all  thefe  Cautions,  Reftridions,  and  evafive  Circumlocutions,  to 
a plain  Man,  at  the  Hour  of  his  Death,  to  exprefs  his  Innocency  by  l 
If  it  had  been  real,  a few  plain  Words  would  have  done  it  better  ; viz. 
That  he  was  not  engaged  in,  nor  knew  of,  any  Defign  of  making  an  In- 
furredion  or  Rebellion  within  the  Kingdom.  He  heard  the  Proof  made, 
and  knew  that  was  the  Crime  laid  to  his  Charge,  which  is  High-Trea- 
fon,  both  at  Common  Law,  and  within  the  firft  Branch  of  25  £.111.  But 
that  was  too  clear  a Matter  for  a dying  Man  plainly  to  deny  ; his  Con- 
fcience mull  have  controuled  him. 

And  to  let  every  Man  underftand  the  Subtilty  of  that  Paper  in  Decla- 
ration of  the  Lord  Ruffe!  1 Innocence,  wiih  fuch  Rcftridioiis,  it  is  nccef- 
fary  to  be  known,  that  there  were  two  Parts  in  this  horrid  Defign ; one 
was  a General  Rifing,  managed  by  a feled  Council,  wherein  theConfpi- 
rators,  according  to  their  different  Principles,  had  their  different  Ends  j 
fome  were  for  a Commonwealth,  though  the  fewer  in  Number;  others 
were  for  continuing  the  Monarchy  and  Government,  but  with  Exclufion 
of  his  Royal  Highnefs.  Of  this  latter  Sort  were  the  Duke  of  Monmouth, 
and  the  Lord  Ruffel,  who  plainly  fets  down  in  the  Paper  the  Duke  of 
Monmouth's  Opinion  of  him.  That  they  were  both  of  a Temper.  And 
the  Lord  Ruffil  gives  his  Opinion  of  himfelf.  That  his  EarntJlncfs  in  the 
Matter  of  the  Bill  of  Exclufion  had  no  fmall  Influence  in  his  prefent  Suffer- 
ings : Though  fpoken  by  him  with  great  Reflection  upon  the  Govern- 
ment, yet  it  truly  feems  to  have  been  the  natural  Caufe  of  thofe  Extrava- 
gancies he  was  led  into;  his  Zeal  in  that  Matter  tranfporting  him  to  feek 
that  by  Force,  which  the  King  hail' before  denied  in  a Courie  of  Parlia- 
ment. 

The  other  Part  of  the  Plot  was  downright  affalfinating  of  the  King  and 
the  Duke  of  York  ; this  was  managed  by  a Council  of  Ruffians,  who,  ac- 
cording to  their  Principles,  judged  this  the  moft  expeditious  and  fafeft  Way 
to  fecure  the  General  Rifing,  and  render  it  more  effedual.  This  was  made 
out  beyond  all  peradventure  by  many  Witncfles  at  the  Trials  of  Captain 
IValcot  and  Hone-,  the  latter  whereof,  befides  the  Proofs  againft  him,  con- 
feffed  himfelf  to  be  one  of  the  Number  who  had  engaged  themfelves  to 
I kill  the  King.  For  this  latter  horrid  Fad  of  killing  and  affalfinating, 
the  Lord  Ruffel  was  not  accufcd  thereof,  nor  any  Proof  offered  to  make  it 

And  therefore  his  frequent  Profeffions  of  his  Innocency,  as  to  any  Plot 
or  Defign  upon  the  King’s  Life,  or  to  kill  the  King,  or  his  knowing  any 
thing  thereof,  and  of  his  Abhorrence  thereof,  as  an  inhuman,  bafr,  vile, 
and  barbarous  Adi,  (which  Epithets  the  Paper  gives  to  that  foul  Fad) 
are  no  plain  Declarations  of  his  Innocence  as  to  the  Crime  charged  and 
proved  upon  him,  of  confpiring  and  confuiting  to  raife  an  Infurredioa 
within  the  Kingdom. 

And  ’tis  evident,  by  the  Lord  Ruffirs  reftrain ing  the  Expreflion  of  his 
Innocency  to  the  Defign  upon  the  King’s  Life,  and  to  killing  of  the 
King,  and  omitting  to  mention  the  General  Rifing,  which  was  fully 
proved  upon  him,  that  the  Lord  Ruffel  intended  only  that  Crime  for  which 
Hone  and  IValcot  were  condemned,  of.  affafiinating  the  King. 

The  other  Reftridion  of  his  Innocency,  as  to  any  Defign  tor  Altera- 
tion, or  Chang*  of  the  Government,  which  he  efteemed  the  bed  in  the 

World, 
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World,  which  amounts  to  no  more  than  that  he  had  no  Defign  himfelf, 
nor  knew  of  any,  to  throw  off  Monarchy,  and  to  introduce  a Common- 
wealth; which  was  never  charged  upon  him,  and  mayeafilybe  prefumed 
to  be  fuch  a Government  as  was  no  ways  agreeable  to  his  Height  of 
Spirit. 

But  this  is  no  Denial  of  his  being  engaged  in  any  Defign  to  make  an 
Jnfurrc&ion  ; though  his  End  in  fuch  lrTfurrcction  were  far  fhort  of  kill- 
ing of  the  King,  or  changing  the  Monarchy. 

TLet  it  be  fuppofed  to  be  only  to  over-awe  the  King,  that  a Parliament 
might  fit  to  pais  the  Bill  of  Exclusion,  ami  other  Bills,  for  the  Security 
of  the  Protellant  Religion,  or  other  fpccious  Pretence  whatfoever ; wbicn 
is  the  bell  Conftruclion  can  be  put  upon  the  Lord  Ruffe! s Calc. 

That  he  had  a Pan  in  the  Infurrcclion,  is  evidently  proved,  and  not 
denied  by  him  : But  he  faith  his  Part  was  fincerc  and  well-meant.  What 
that  fincerc  Meaning  was  he  doth  not  plainly  tell  us,  which  becomes  a 
dying  Man  to  do  but  leaves  us  to  conje&ure,  from  the  other  Parts  of 
the  fame  Paper,  what  his  fincerc  Purpofes  were.  His  Zeal  for  the  B.l!  of 
F.xclufion,  and  Detefiation  of  Popery,  which  accompanied  him  to  his 
Death,  argue  his  fincerc  Intention  in  the  Riling  to  be  fomrthing  that  was 
for  the  promoting  of  the  Bill  of  Exclulion,  and  the  utter  Extirpation  of 
Popery.  Yet  he  profefleth,  that  not  with  Handing  all  his  Zeal  again!! 
Popery,  he  never  had  a Thought  of  doing  any  thing  again  ft  it  bafclv  ««r 
inhumanly,  but  what  would  well  confift  with  the  "Chnllian  Religion, 
and  the  Laws  and  Liberties  of  this  Kingdom. 

This  again  renders  the  Matter  difficult,  to  guefs  at  his  fincerc  Mean- 
ing in  the  Defign.  But  the  Compiler  of  tile  Speech  hath  (b  ordered  the 
Competition  of  the  Sentences,  by  the  difcrctive  Particle  Rut,  that  Room 
is  left  for  the  dying  Pcrfon  to  intend  nothing  to  be  inconfiftenr  with  the 
Chrillian  Religion,  and  the  Laws  and  Liberties  of  this  Kingdom,  but 
v. hat  was  bafe  and  inhuman,  as  the  Aflalfination  of  the  King  and  Duke 
is  judged  to  be ; and  that  an  Infurroftion  only  to  compel  the  King  to  pats 
fuch  Bills  as  his  Protcftant  Subjefb  conceived  necehary  for  the  Prcferva- 
tionof  their  Religion,  was  no  bafe  and  inhuman  thing ; and  therefore  not 
inconfiflent  with  the  Cluiflian  Religion,  but  for  the  Support  of  it  ; nor 
with  the  Laws  and  Liberties  of  the  Kingdom,  which  allow,  in  the 
Opinion  of  too  many,  both  more  ancient  and  modern  Fomcntors  of 
Rebellion  again!!  Princes,  a Liberty  in  the  People  to  acquire  that  which 
they  apprehend  to  be  their  Right,  and  lor  their  Prcfcrvntion,  by  Fora*, 
which  they  cannot  obtain  from  their  Princes  bv  fair  Means,  upon  the 
Account  of  a Supreme  Law  for  Prefcrvation  of  themfclvcs,  and  their 
Religion,  inherent  to  all  Governments. 

To  this  Purpolc  was  prepared  and  publifhed  that  venomous  Book  of 
Julian , fo  much  hugged  ami  applauded  by  the  Confpirators,  as  a fit  Plaif  I 
ter  compolcd  of  ancient,  ChriiUan  Practices,  for  fuch  Confcicnces  who 
might  entertain  the  leaft  Scruple  againft  infamous  libelling  of  their 
Prince,  or  ufing  any  Force  or  Coercion  upon  the  Government.  To  the 
fame  Purpofe  have  been  printed,  and  reprinted  of  late,  divers  feditious 
Books  and  Pamphlets ; and  another  was  preparing  for  the  Prcfs,  by  one 
of  the  Confpirators,  To  affert  a Supremacy  in  the  People,  to  determine  for 
themfclvcs,  ugaihjl  their  P/  ince. 

'1  he  Northern  Climate  hath  of  late  furniflied  us  both  with  Doflrines 
and  Examples  of  the  fame  Batch.  The  Compiler  of  the  Speech  was, 
without  queflion,  acquainted,  if  not  infefled,  with  thofe  Doctrines, 
Tenets,  and  Examples  ; und  therefore  may  be  prefumed  to  lie  under  that 
great  Dclufion,  That  it  was  lawful  for  Subjects  to  procure  from  their 
Princes  by  Force,  whatever  they  judged  neccn2ry  for  the  Prefcrvation  of 
their  Civil  or  Religious  Rights,  fo  in  the  doing  thereof  their  Parts  were 
fincerc  and  well  meaqt : 

When  nothing  is  dearer  by  the  Laws  of  this  Kingdom,  than  that  to 
raife  a Rebellion,  or  make  an  Infurreilion,  be  the  Defign  or  Intent 
thereof  never  fo  fpcciouflv  good,  is  High-Treafon.  And  Tt  is  apparent 
that  the  Lord  RuJJil,  or  the  Author  of  that  Paper,  was  mifguided  in  two 
principal  and  plain  Points  of  Law  : 

Firft,  That  Meeting  and  Cottfulting  to  make  an  Infurrcclion,  and  in 
order  thereunto  to. feize  upon  the  King’s  Guards,  which  the  Paper  rails 
Stirs,  is  not  Treafon  within  the  Statute  of  Edward  111. 

Secondly,  That  the  Lord  Ruffe! s being  prefent  2t  the  feveral  Confnlts 
for  managing  the  Infurrcflton,  and  his  Part  therein,  amounted  only  to 
Mifprjliou  of  Treafon;  and  fo  concludes  himfelf  innocent  of  the  Crime 
he  flood  condemned  for,  which  was  High-Treafon,  for  compafilng  the 
Death  and  Dcflniclion  of  the  King,  by  confpiring  to  raife  a Rebellion 
within  the  Kingdom. 

Thcfc  Miftakcs  or  the  plained  Points  in  Law  are  the  only  Supports 
of  the  Lord  Ruffe! s Innotency  5 whereby  he  comforted  himfelf  at  his 
Death,  and  may  millead  others  into  the  fame  Ruin. 

To  prevent  which,  it  is  conceived  feafonable  upon  this  Occafion,  to 
flate  clearly  what  the  Law  of  the  Land  is  upon  thofe  Points,  to  the  com- 
mon Underflanding  of  every  Subject. 

As  to  the  firft  Point,  The  Meeting  and  Confulting  to  make  an  Infur- 
redfion  againft  the  King,  or  raife  a Rebellion  within  the  Kingdom,  be  the 
End  thereof  never  fo  fpecious  for  Publick  Good,  though  the  Rebellion  be 
not  actual  ly  raifed,  is  High-T  re-afon  by  the  Laws  of  this  Land.  1 1 was  fo  at 
Common  Law,  by  the  Cenfcnt  of  all  the  Books  of  Law  that  treat  of  that  1 
Matter,  and  no  one  Authority  againft  it.  It  is  fo  fince  the  Statute 
25  Edward  III.  cap.  2.  within  the  firft  Branch  of  that  Law  againft  Com- 
paring and  Imagining  the  Death  of  the  King.  The  Death  of  the  King 
in  that  Law  is  not  reltrain’d  to  killing  of  his  natural  Pcrfon,  but 
extends  as  well  to  civil  Death  as  Natural.  To  confpire  to  depofe  the 
King  is  equally  High-Treafon  with  that  of  killing  the  King:  So  for  itn- 

rifoning  of  the  KTing,  or  feizing  or  taking  of  him  into  the  Power  of  his 

ubjedts,  nr  for  laying  any  Force  or  Reilraint  upon  him,  until  he  do 
what  his  Subjects  would  have  him.  Thcfc  are  all  High-Treafon,  for 
comparing  his  Death,  either  natural  or  civil ; and  ail  Ovcrt-Adls,  which 
declare  the  Intent  of  cfFedling  any  of  thcfc  Crimrs,  as  all  Meetings, 
Confulurions,  and  Agreements  to  rife  in  Rebellion,  and  to  feize  upon 
the  King's  Guards,  which  are  his  Defence  againft  Force,  and  invite  the 
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Aid  and  Afuftancc  of  the  King’s  Subjects  of  any  other  of  his  Kingdom-, 
plainly  arc  Ovevt-Acls  of  compaflin^  ilu-  King's  Death;  and  fo  have  brcii 
adjudged  in  all  Times,  whenever  fuch  Cafe  came  into  Jn.igmcnr. 

In  2 id  3 Phil.  <3  M.  one  Cenjlable  difperfed  divers  Bills  in  the  Right- 
about the  Streets,  in  which  was  written.  That  King  Edward  VI.  wat 
alive,  and  in  France;  and  at  another  time,  in  Coleman-Sired,  pointed  so 
a young  Man,  and  fsid.  He  was  King  Edward  VI. 

Theft  things  tending  only  to  depofe  the  Queen,  were  adjuJgcd  H«ch- 
Trcafon,  for  comparing  her  Death  ; and  Csn/ioblevr.is  thereupon  iod.ri.dv 
attainted,  and  executed.  The  Cafe  is  cited  in  Calvin's  Cafe,  Co.  7 Rep. 
fcl.  106.  v\  Eliot.  Dyer,  258.  Dr.  Story  pradlilcd  -.vitli  the  Governor  of 
Flanders,  lo  invade  the  Realm  with  Force ; and  declared  by  what  Means, 
and  Sn  what  Manner  and  Place  the  Invafion  might  be:  No  Invztlon 
following,  it  was  referred  to  all  the  judges,  to  confider  what  Crime  :t 
was,  who  relolved  it  to  be  High-Treafon;  became  an  Invafion  with 
Power  could  not  be,  but  of  nccetlity  it  mull  tend  to  the  Deftruclion,  or 
great  Peril  of  the  Queen. 

?"■  '• , The  Lord  Cobkam  confpired  with  Sir  ff'alur  Raleigh,  and 
other  the  King's  Subject;,  to  make  an  InfurrcHion  within  the  Realm,  in 
order  to  fet  up  the  Lady  Aral  tile  Smart  to  be  Queen  : And  to  this  Pur- 
pofc  treated  with  the  AmHaflMor  of  the  Arck-Dukc  of  Auftria , for  pro- 
curing Money  from  the  King  of  Spain,  and  perfuaded  tur  Lady  Arabella 
to  write  Letters  10  the  King  of  Spain,  for  hi-  AduLncc  with  Forces, 
and  Letters  ftnt  accordingly.  Though  the  I mil  erection  did  not  follow, 
but  a Difcovery  made  before  it  was  put  in  Execution,  the  Lord  Cob- 
barn,  and  others  of  the  Confpirators,  were  ind tiled  of  High-Treafon, 
for  Compaffing  the  King’s  Death,  and  the  fevcr.il  Meetings  and  Conful- 
t.itions  for  making  the  Infurredlinn,  and  procuring  the  Invafion,  laid  in 
the  Indictment.  The  Lord  Cobbans  was  cried  by  Ills  Peers,  attainted, 
and  executed.  The  I*ogd  Hale,  in  his  Pleas  of  the  Crown,  13.  takes 
notice  only  of  the  Overt-Act  of  writing  the  Letters  to  a. foreign  Prince, 
inciting  an  Invafion,  which  he  allows  to  be  a fulficienc  Overt-Ad  of  thac 
Treafon  which  was  laid  in  the  Ituii&mcnt,  for  compalHng  the  Death  of 
the  King. 

In  the  fame  Year  of  Jac.  I.  tire  Lord  Gray,  ami  oilier  Confpirators, 
met  and  confultcd  to  make  an  Infurrection,  whereby  they  defigned  u» 
fclze  the  King  into  their  Power,  until  he  fhoultl  grant  them  a Pardon  for 
all  Treafons,  a Toleration  of  the  Exercift  of  the  Popifh  Religion,  and 
the  Removal  of  twelve  of  the  Privy-Council ; and  Ihould  make  the  Lord 
Gray  Mailer  of  his  Horfe,  and  Icveral  others  of  the  Confpirators,  Lord 
Trcafurcr,  Lord  Privy  Seal,  and  other  great  Officers. 

• They  were  indicted  for  comparing  the  King's  Death,  and  railing  a 
Rebellion  within  the  Kimlom,  and  no  other  Ovet  :-A£fct  laid  in  the  Indict- 
ment, but  feveral  Meetings,  Con  ful  in  cions,  und  Agreements  between  the- 
Confederates,  to  raife  a Rebellion  for  the  Purpofes  aforefaid. 

The  Lord  Gray  was  tried  by  his  Peers,  and  had  Judgment  to  be  hang- 
ed, drawn,  and  quartered. 

In  Sir  Henry  Fine Cafe,  Meeting  and  Confulting  about  Treafon  were 
held  lufficient  Overt-A<fts. 

In  Plunket' s Cafe  lately  in  the  King's- Bench,  die  Indiflmtnt  was  for 
High-Treafon,  in  ccraipatiing  the  Death  of  the  King;  die  Overt- Ads 
allcdged  againft  him  were,  Confulting  to  raife  an  Infurrcclion  in  Ireland, 
and  bunging  of  the  French  into  Ireland,  and  collecting  Money  in  Ireland , 
and  holding  Correfpondencies  in  France  for  tliat  Purpufe.  Tbete  was  no 
Proof  of  any  Defign  upon  the  King's  natural  Pcrfon,  which  was  in  Eng- 
land ; yet  he  was  attainted  and  executed  for  High- Treafon,  though  no 
Inl'urrecf  i<fb  or  Invafion  fallowed:  So  that  there  can  be  no  Quell  ion 
at  this  time  of  Day,  Lut  that  Meeting  and  Confulting  to  raife  % 
P.ebellion,  though  it  be  not  an  actual  levying  of  War  within  another 
Branch  of  the  Statute  of  25  Eehv.lll.  yet  they  are  Oven-Ads  of  com  - 
palling  die  King's  Death,  within  theriiul  Branch  of  that  Statute. 

The  o’.hrr  profs  Miftakc  is.  That  the  Lord  RuJ/il’s  Crime  was  only 
Mifprifion  of  High  Treafon. 

Mifprifion  of  High-Treafon  is  the  Concealment  thereof  by  a Pcrfon 
who  had  a bare  Knowledge  of  the  Treafon,  without  auy  Mixture  of  his 
Confine.  But  if  the  Pcrfon  be  prefent  at  the  Debates  and  Con fu! cations, 
rhotigh  he  fey  nothing,  if  he  do  not  immediately  reveal,  but  continues 
ro  meet,  and  be  prefent  at  their  Debates,  he  is  a principal  Traitor. 
Where  a Pcrfon  was  not  prefent  at  the  Debates  and  Rcfolves,  but  is 
afterwards  acquainted  with  them,  and  gives  his  Confent  thereto,  it  is 
High-Treafon,  and  not  a Mifprifion  barely. 

This  was  the  Cafe  of  George  Broaie , to  whom  the  Lord  Cobkntn  relate  l 
the  whole  Confpiracyof  letting  up  the  La-ly  Arabella ; who  con  fenced  to 
the  fame,  and  was  indided  and  attainted  as  a principal  Traitor  in  that 
Confpiracy.  Now  the  Lord  Ruffe!,  as  be  puts  his  own  Cafe,  of  being 
prefent  at  feveral  Meetings  where  leiziitg  of  tr.e  Guards  were  treated  of, 
and  horrid  things  fpoken,  argues  bimfrll  guilty  of  Hkih-Treufou,  though 
he  make  a falfe  Conclulion  from  thofe  Premilfc,  tnat  'f.vas  but  Mif- 
prifion. But  the  Witnelles  proving  his  frequent  Mcctiu  s and  Con- 
fides, and  the  lull  of  diem  at  his  own  Houfe,  and  Iris  cxprei>  Confent  to 
the  Matte: s debated  and  agreed  upon,  do  put  it  beyond  a Qucftion  to  any 
Man  that  dclires  not  to  be  wilfully  deceived,  tliat  the  Grime  oft  ho  Lori 
Ruffe!  was  not  a bare  Mifpr  fion  of  Treafon,  but  Hlgh-Trcafun  in  the 
higheft  degree;  being  to  raife  a Rebellion  againft  the  King,  die  Confc- 
q lienee  whereof  in  all  Probability  would  have  been  the  Deftruclion  of  the 
King,  and  Subverfion  of  the  Government,  if  not  the  Dcfolation  of  the 
whole  Kingdom. 

If,  after  this  plain  Account  of  the  Lord  Ruffe! s Cafe,  any  Pcrlbns  be 
fo  hardy  to  think  the  Compiler  of  that  Paper  or  greater  Skill  in  the  Laws 
of  the  Land  than  the  Reverend  and  Learned  Judges,  who  have  judged  his 
Crime  to  be  High-T rea.on  ; the  utmoil  Comfort  he  can  exped.  for  his 
being  deceived  is,Thar  he  lhall  have  the  like  comfortable  Speech  prepared 
for  him  upon  the  like  Occalion. 
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NUMBER  XXIV. 

To  the  KING’s  Moft  Excellent  Majesty1, 

The  Humble  Petition  of  Alcernoon  Sidney,  Efq.* 


ShtUMlh, 

TH  A T your  Petitioner,  after  a long  and  clofe  Imprifonmem,  was, 
on  the  feventh  Day  of  this  Month  ( Ntroemher ) brought  by  a I 
Guard  of  Soldiers  to  the  Palace-Yard,  upon  a Habeas  Cirpus,  di-  ! 
reeled  to  the  Lieutenant  of  the  Tower,  before  any  Indictment  had  been 
exhibited  againil  him. 

1 hat  wbilft  he  was  there  detained,  a Bill  was  exhibited  and  found 
againil  him  ; whereupon  he  was  immediately  carried  to  the  King's-Bmcb, 
and  there  arraigned.  In  this  Surprize  he  deiired  a Copy  of  the  Indict- 
ment, and  I wave  to  make  his  Exceptions,  or  to  put  in  a Special  Plea, 
and  Counlel  to  frame  it ; but  all  was  denied  : He  then  offered  a Special 
Plea  ready  cngrolicd ; which  was  then  alfo  rejected,  without  reading: 
Being  threatened,  Thar  it  he  did  not  immediately  plead  Guilty  or  Not 
Guilty,  Judgment  of  Higb-Treafon  fiiould  be  entered;  he  was  forced, 
contrary  to  Law  (as  he  fuppofeth),  to  come  to  a General  lfiuo,  in  pleading 
Not  Guilty. 

November  the  twcrity-fii  fl  he  was  brought  to  his  Trial ; and  the  Indict- 
ment being  perplexed  and  confuted,  fo  that' neither  he  nor  any  of  his 
Friends  that  heard,  it  could  fully  comprehend  the  Scope  of  ic,  he  was  ut- 
terly unprovided  of  all  the  Helps  that  the  Law  allowcth  unto  every  Man 
for  his  Defence  : Whereupon  he  again  defiled  a Copy,  and  produced  an 
authcntick  Copy  of  the  Statute  Kdtv.  III.  whereby  it  is  cnaAcd,  7 lut 
every  Man  /halt  have  a Copy  of  ,my  Re.trd  that  iouchetk  him  in  any  Manner,  us 
Uitll  that  which  is  fir,  ,11  again/}  the  King,  cr  any  ether  Perftn  ; but  could 
have  neither  a Copy  of  his  Indictment,  nor  that  the  Statute  Ihould  be 
read. 

The  Jury  by  which  he  was  to  be  tried  was  not  (as  he  is  informed)  fum- 
moned  by  th:  Bailiffs  of  the  fevcral  Hundreds,  in  the  ufual  and  legal 
Manner;  but  Names  were  agreed  upon  by  Mr.  Graham,  Mr.  Bwtcn.  :m<l 
the  Under- Sheriff,  and  Directions  given  to  the  Bailiffs  to  fiimmon  them ; 
and  being  all  fo  chofen,  the  Copy  of  the  Panne!  was  of  no  Ufe  to  him. 

When  they  came  to  be  called,’  he  excepted  a«ainft  feme  for  being  your 
Majefly's  Servants  ; which  he  did  hope  fhouid  not  have  been  returned, 
when  he  was  profccuted  at  your  Majt  fly's  Suit. 

Many  others,  for  not  being  Freeholders  (which  Exceptions  he  thinks 
are  good  in  Law),  and  others  more  lewd  and  infamous  Pcrlons,  not  fit  to 
be  of  any  Jury;  but  all  was  over-ruled  by  the  Lord  Chicf-Jullice,  and 
your  Petitioner  forced  to  challenge,  them  peremptorily,  whom  he  found  to 
fee  picked  out  as  molt  fuitable  to  the  Intentions  of  "thofe  who  fought  his 
Ruin  ; whereby  he  loft  thq  Benefit  allowed  him  by  the  Law,  of  making 
his  Exceptions,  and  was  forced  to  admit  of  racchanick  Pcrfons-  utterly 
unable  to  judge  of  fuch  a Matter  as  Wat  to  be  brought  before  them. 

This  Jury  being  fworn,  no  Witncfswas  produced  who  fixed  any  thing 
beyond  Hearfay  upon  your  Petitioner,  except  the  Lord  Howard,  and 
thofe  that  fwere  to  lome  Papers  faid  to  be  found  in  his  Houfc,  and' offer- 
ed as  afecond  Witncfs,  and  which  were  written  in  a Hand  like  unto  your 
Petitioner's. 

Your  Petitioner  produced  ten  Witntffcs,  moft  of  them  Men  of  eminent 
Quality,  the  others  of  unblemished  Fame,  to  (hew  the  Lord  Hoivard' s 
"I cflimony  was  incoulifltat  with  what  be  had  (in  the  Prcfenccot  God) 


affirmed  to  many  of  them,  (and  as  he  fwore  at  the  Trial  of  the  Lord  Ruf- 
fel)  under  the  fame  religious  Obligation  of  an  Oath  as  if  it  had  been  le- 
gally adminiftcred. 

Your  Petitioner  did  endeavour  further  tofhew,  that  befidcs  the  Absur- 
dity and  Incongruity  of  his  Teftimonv,  hr  being  guilty  of  many  Crimes 
which  he  did  not  pretend  your  Petitioner  had  any  Knowledge  of  ; and 
having  no  other  Hope  of  a'Pardon,  but  by  the  Drudgery  of  Swearing 
againil  him,  he  deferved  not  to  be  believed  ; And  that  Similitude  of  Hands 
could  not  be  Evidence,  was  delivered  by  the  Lord  Chief- J tiftice  Keeling, 
and  the  whole  Court,  in  the  Lady  Carr's  Cafe ; lb  as  no  Evidence  at  La  v 
remained  againft  him. 

That  whofoever  wrote  thofe  Papers,  they  were  but  a fmsll  Parc  of  a 
polemical  Difcourfr,  in  Anfwer  to  a Book  written  about  thirty  Years  ago, 
upon  general  Propoiitions,  applied  to  no  Time,  nor  any  particular  Cafe  ; 
that  it  was  impoliible  to  judge  of  any  Part  of  it,  uulcis  the  Whole  did  ap- 
pear, which  did  not;  that  the  Senic  of  fuch  Parts  of  it  as  were  produced 
could  not  be  comprehended,  unlefs  the  Whole  had  been  read,  which  was 
denied  ; that  the  Ink  and  Paper  (hewed  ir  to  be  written  many  Years  ago, 
and  the  Lord  Howard  knowing  nothing  of  them,  they  could  have  no 
Concurrence  with  What  your  Petitioner  was  faid  to  have  defigned,  with 
him  atld  others. 

That  the  Confufions  and  Errors  in  writing  it,  (hew  the  fame  had  never 
been  fo  much  as  reviewed ; and  being  written  in  a Hand  that  no  Man 
could  well  read,  neither  fit  for  the  Prcfs,  nor  could  be  in  fomc  Years, 
though  the  Writer  of  it  did  intend  it,  which  did  not  appear. 

That  they  being  only  the  prtfent  crude  and  private  Thoughts  of  a Man, 
for  theExercilb  of  his  own  Underftanding  in  his  Study,  never  (hewed  to 
any,  not  applied  to  any  particular  Cafe,  could  not  fall  under  the  Statute 
25  Eehv.  111.  which  takes  Cognizance  of  no  fuch  Matters,  and  could  not 
by  Conftruclion  be  brought  under  it,  fuch  Matters  being  thereby  referved 
to  the  Parliament,  as  is  declared  in  the  Provifo,  which  he  deiired  might 
be  read,  but  was  refuted. 

Eight  or  nine  important  Points  of  Law  did  hereupon  arife ; upon  which 
vour  Petitioner,  knowing  his  Wcakncfsj  did  dtfire  his  Counted  might  be 
heard,  or  referved  to  be  found  fpccially  ; but  all  was  over-ruled  by  the 
Violence  of  the  Lord  Chief-Juftice,  and  your  Petitioner  fo  frequently 
interrupted,  that  the  whole  Method  of  his  Defence  was  broken,  and  he 
not  fuffered  to  fay  the  tenth  Part  of  what  he  could  h.ve  allcdged  in  his 
own  Defence  j fo  the  Jury  was.  hurried  into  a Yctdicl  which  they  did  not 
underftapd. 

Now  fsrafmuJs  as  no  Alar,  that  it  opprejftd  in  England  can  leave  any  R<  inf, 
ur.ieft  it  he  from  your  Mtejcjhy ; 

four  Petitioner  humbly  pretys , That,  the  PretuiJJis  earftehred,  yeur 
Alaitfly  would  L-e  pieuftn  to  admit  him  into  your  Prefenu  ; end  if  be 
doth  mt  Jkeru  that  it  is  for  yew  Maje/ly's  Honour  and  Inter*/}  to  bre- 
/rive  him  from  the  Jaid  O/prejfisn,  he  will  net  csjv. plain , though  he  be 
left  to  be  defrayed^ 


NUMBER  XXV. 


A Copy  of  the  Paper  delivered  to  the  Lord-Keeper  North,  the  Lord  Chief -fuftiee  Jeffreys,  and 
Mr.  Attorney- Gen  era],  by  the  Lady  Armstrong,  on  the  Behalf  of  her  Hujband  Sir  Thomas 
Armstrong  -f-. 


My  Lord, 

I A M informed.  That  by  the  Common  Law  of  England,  any  Man  that 
was  outlawed  in  Felony,  or  Trcafon,  might  bring  a Writ  of  Error 
to  reverfe  his  Outlawry  ; which  was  to  be  granted  ex  Debits  JuJlicia : 
Though  it  may  be,  the  Manner  of  filing  for  fuch  a Writ  of  Error  to  the 
King  might  be  by  way  of  Petition  (as  in  a Petition  or  Rmenjhauce  de 
Dr  sit  for  Lands,  is'e. ) : And  fo  it  was  rcfolvcd  in  Niuian  Melvin’s  Cafe, 
Co.  4 Inf.  215. 

Next,  by  the  Common  Law,  If  any  Man  were  in  England  at  the  Time 
of  the  Exigent  awarded,  and  went  out  of  the  Realm  after  that,  and  before 
the  Outlawry  pronounced,  he  could  never  aflign  that  for  Error,  I hat  be 
was  beyond  Sea  at  the  Time  of  the  Pronouncing  of  the  Outlawry ; and 
the  Rc’afon  is,  bccaufe  he  was  here  at  the  Time  of  the  awarding  of  the 
Exigent,  and  might  rcafonably  have  Notice  of  it. 

Ort  the  other  Itde,  If  any  were  out  of  England  during  the  whole  Procefs 
and  Pronunciation  of  the  Outlawry,  it -was  never  yet  a Doubt  but  that 
was  an  Error,  and  might  beafiigned  for  Error,  either  by  the  Party  or  bis 
Heir,  at  the  Common  Law,  and  fo  continues  to  this  Day ; and  was,  not 
long  lincc,  adjudged  in  O'  Keeney's  Cafe  the  InJhmaM,  who  came  in  about 
two  Years  after  the  Outlawry. 

Then  comes  the  Statute  of  5 l£  6 Edw.  VI.  cap.  11.  and  enlarges  the 
Law  for  the  Benefit  of  the  outlawed  Pcrfon,  and  gives  him  Liberty  to  af- 
lign for  Error,  That  he  was  beyond  Sea  at  the  Time  of  the  Outlawry 
• Thi3  Petition,  though  th  material,  is  omitted  in  Col.  Sidnr/s  Trial;  and  Ihould 
Tliis  fliouM  be  read  after  his  Trial  in  Vol.  111.  Pag.  857. 

Holloruttr,  a little  before,  bring  in  the  fame  Condition,  refuted  a Trial ; and  fo  W 
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pronounced ; which  he  could  not  do  by  Common  Law,  before  the  Sta- 
tute ; and  fo  continues. 

Then  comes  the  Provifo,  and  fays.  That  he  muft  come  in  within  a 
Year,  and  render  himfelf,  to  be  entitled  to  the  Benefit  of  that  A Sk ; which 
was  to  aflign  for  Error,  That  lie  was  beyond  Sea  at  the  Time  of  the  Out- 
lawry pronounced. 

So  that,  my  Lord,  upon  this  fliort  State  of  the  Law,  and  my  Huiband’s 
Cafe,  he  being  beyond  Sea  all  the  Time  of  the  Procefs,  and  at  the  Time 
of  the  Outlawry  pronounced,  it  is  conceived  be  is  well  entitled  to  aflign 
this  for  Error,  at  the  Common  Law,  without  any  Aid  of  the  Statute, 
though  the  Pro; ifo  in  that  Statute  fliould  be  ruleJ  againft  him;  which 
(with  Submifiion)  is  the  Opinion  of  many  learned  Perfons  in  the  Law, 
That  he  :s  within  the  Intent  and  Meaning  of  that  Provifo,  for  many  Rea- 
fons  too  long  to  trouble  your  Lordihip  with  now. 

Therefore  I do  hope  that  this  Cafe  of  my  Huftiaml's,  being  the  firil: 
Cafe  that  any  Man  was  executed  upon  an  Outlawry  (that  did  not  delire 
it  J)  may  have  that  Weight  with  vour  Lordfhip  that  it  deferves : And  do 
hope  that  your  Lordfhip  will  fo  advife  the  King  in  Matter  of  Law  (whole 
Counfel  you  are),  that  my  Hufband  may  have  a Writ  of  Error  granted 
him,  and  Counfd  aifigntd  him  to  argue  thefe  Points,  as  by  the  Law  has 
beeri  allowed  to  Criminals  in  Capital  Cates,  with  whatfoever  el fe  dial  1 
appear  upon  the  Record  of  Outlawry  produced,  which  aS  yet  my  Hufband, 
or  any  for  him,  never  faw. 

e read  before  Ins  Speech  at  Execution,  in  Vol.  in.  Pag.  ?;8. 
is  executed  upon  the  Outlawry, 

PfP  A Cipf 
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( 471  ) A P P E 

A Copy  of  the  Paper  delivered  ly  Sir  Thomas  Armstrong  to  the  Sheriff* . 

| Than!:  Almighty  God,  chough  1 have  had  but  a fliort  Time  allowed 
* roe,  1 find  snyiclt'  prepared  for  Death,  and  my  Thoughts  fee  on 
another  World  ; and  I truft  in  God's  Mercy,  I am  well  weaned  lrom 
lctrmg  my  Hear:  on  this:  Yet  I cannot  but  give  fo  much  of  my  little 
'l  ime,  to  let  down  in  Writing  my  Anfwcrs  to  Come  Calumnies  raifrd 
fine  my  dose  lmprifonrrwnt,  as  well  as  what  Mr.  Attorney  accul'ed  me 
of  at  the  Bar.  i was  told,  a very  great  Perfon  ft: id  I was  a Spy  of  Crom- 
tvtU's.  I was  fent  from  England  by  the  beft  and  confidcrableft  Friends 
the  King  had  then,  with  Bills  of  Exchange,  and  Letters  of  very  great 
Importance  to  his  Majefty  at  lirnjjih-,  I appeal  to  his  Majcfty  if  I deli- 
vered them  not  fa  ft-,  and  his  Anfwer  to  them,  when  1 returned  : Which 
I had  riot  been  above  Six  Days  but  I was  clapped  upaclofe  Prisoner  in 
the  Gut < h, up,  anil  in  extreme  Danger  of  my  Life  for  that  Journey. 
Before  this,  1 had  been  a Year  in  Lninlieth-Houje  a Prifoncr ; and  after  a 
Prifoircr  in  tlsc  Tiro/r,  when  the  Ufurper  died,  and  near  flarving  in 
every  one  of  them  : Very  ill  Treatments  for  a Spy  and  a Pcnfioncr  ! 
Aly  Lord  of  Oxford,  and  many  others  of  Quality,  will,  1 think,  tellify 
jny  Innocence  in  this  Point.  I pro  tell  before  God,  1 was  never  a Spy 
or  Pcnfioncr  to  Crtmvse! 7,  or  any  other  Man.  On  Satunlay  lull  1 was 
brought  down  to  the  King’ i-Ben'eh  Bar,  oil  an  Outlawry  of  High  Trca- 
fbn  : I was  alkcd  what  1 had  to  fay  for  myfelf,  that  Judgment  of  Death 
fhould  notpafsf  1 anfwcred.  That  I was  beyond  Sea  when  the  Out- 
lawry came  out  ; I thought  the  Law  allowed  a Writ  of  Error  to  reverfe 
it;  i prayed  I might  be  allowed  a Trial  for  my  Life,  according  to  the 
Laws  of’ the  LatsJ  ; I urged  the  Statute  of  Edw.  VI.  which  was  ex- 
prel's  for  it:  bur  it  lignified  nothing;  I was  condemned,  and  made  s 
Precedent ; though  Mr.  Hoilowaya  little  before  had  it  offered  him.  I can- 
not but  think  all  the  World  will  conclude  my  Cafe  very  different:  And 
why  was  it  refufed  me  ? Mr.  Attorney  accufed  me  there  for  being  one  of 


N D I X.  (472) 

thofe  that  were  to  kill  the  King  as  fonn  as  be  came  back  from  Newmariet 
after  the  Fire.  1 take  God  to'Witnefs,  I never  wss  in  any  Deli gn  to 
take  away  the  King's  Life  ; neither  had  any  Man  the  Impudence  to  pro- 
pofcfobjfe  and  barbarous  a Thing  to  me  ; neither  was  I ever  in  any  Dtfign 
to  alter  the  Government  of  E'giand.  What  1 am  accul'ed  of,  I know 
no  otherwife  than  by  Reports,  and  Prints;  which  l take  to  be  uncertain. 
So  that  it  cannoc  be  expected  I Ihould  make  particular  Anfwcrs  to  them. 
If  1 had  been  tried,  I could  have  proved  my  Lord  HsrusrAi  bale  Reflec- 
tions upon  me  to  be  a notorious  Fallhood  ; for  there  wore  at  lealt  ten 
Gentlemen,  beftdes  all  the  Servants  in  the  Houle,  can  prove  1 dined 
there  that  Day. 

I have  lived,  and  now  die,  of  the  Reformed  Religion,  a true  and  fta- 
ccre  Proteftant,  and  in  the  Communion  of  the  Church  of  England.  I 
have  found  the  great  Comfort  of  the  Love  and  Mercy  of  God,  in  anil 
through  my  BlcUcd  Redeemer,  in  whom  I only  truft  ; and  I do  verily 
hope  I am  going  to  partake  of  that  Fulnefs  of  Joy  which  I believe  •.>  in 
his  Pretence ; the  Hopes  whereof  do  infinitely  pleafe  me.  I thank  God, 
1 have  no  Repining  attny  Heart  for  the  Condition  my  Sius  have  moft  dc- 
fervedlv  brought  me  to;  I have  deferved  much  worfe  at  the  Hands  of 
God  : Sc*  that  I chearfully  fubmit  to  this  Punilhmcnt,  as  being  taken  ofF 
but  a finail  Time  fooner.  I do  freely  forgive  all  the  World,  even  thofe 
concerned  in  taking  away  my  Life.  As  lor  the  Sentence  ol  Death  paf- 
fed  upon  me,  I cannot  but  think  it  a very  hard  one;  being  dcuirJ  the 
Law  of  the  Land,  as  I think.  To  conclude  ; As  I never  had  any'  Dc- 
ftgn  againft  the  King’s  Life,  or  the  Life  of  any  Man;  fu  1 was  nc.er  in 
any  Defign  to  alter  the  Government.  J die  in  Charity  with  all  the  World  ; 
and  therefore  1 heartily  pray  God  to  blefs  the  Church  of  Chrift  every 
where,  thcle  poor  Nations,  and  the  King’s  Majcfty  ; and  I heartily  com- 
mend my  Soul  to  God’s  infinite  Mercy,  through  my  BlcUcd  Saviour, 
Jclus  Chrift. 


NUMBER  XXVI. 

Anno  ^n^iv*  Marix"7  An  Act  for  annulling  and  making  void  the  Attainder  of  William  Russell, 
Efq\  commonly  called  Lord  Russell  f. 


WHEREAS  William  Ruffill,  Efq;  commonly  called  Lord  Ruffe!!, 
eldeft  Son  of  the  Right  Honourable  William  Earl  of  Bedford , in 
the  Month  of  July,  in  the  luc-and-thirtieth  Year  of  the  Reign  of  our 
late  Sovereign  "Lord  King  Ch-rles  the  Second,  at  a Selfions  of  Goal  De- 
livery, holdcn  at  the  Old  Bailey , Londm , was,  by  undue  and  illegal  Rc- 
turne  if  Jurors,  havcing  been  refufed  his  lawful!  Challenge  to  the  faid 
Jurors,  for  want  of  Freehold,  and  bypartiall  and  unjuft  Conftrudtions 
of  Law,  wrongfully  convicted,  attainted,  and  executed  for  High  Trea- 
son : May  it  therefore  pleafe  your  molt  excellent  Majcftycs,  at  the  hum- 
ble Petition  of  the  faid  Earl  of  Bedford,  and  the  Right  Honourable  the 
Lady  Reebell  Ruffill,  Relief  of  the  faid  Lord  Rufjell , That  it  be  declared 
and  enacted  by  the  Authority  of  this  prefent  Parliament ; and  be  it  enact- 
ed by  the  King  and  Queen’s  moll  Excellent  Maicfties,  by  and  with  the 
Advice  and  Confcnt  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  prefent  Parliament  affctnblcd,  and  by  Authority  of  the 
fame.  That  the  faid  Conviction,  Judgment,  and  Attainder  of  the  faid 
IVilliam  Rujfell , commonly  called  Lord  Ruffe ll,  be,  and  are  hereby  re- 


pealed, reverfed,  made  and  declared  null  and  void,  to  all  Intents,  Cnn- 
ftrudlions,  and  Purpofes  wharfoever,  as  if  no  fuch  Conviction,  Judg- 
ment, or  Attainder,  had  ever  been  had,  or  made  : And  that  no  Corrup- 
tion of  Blood,  or  other  Penalty,  or  Forfeiture  of  Honours,  Dignities, 
Lands,  Hereditaments,  Goods,  or  Chattels,  be  by  the  faid  Conviction 
or  Attainder  incurred  ; any  Law,  Ufage,  or  Cuftom  to  the  contrary  not- 
withftanding.  And  to  the  End  that  Right  be  done  to  the  Memory  of 
the  deccafetl  Lord  Rujfill  aforefaid,  Be  it  further  ena&ed.  That  all  Re- 
cords and  Proceedings  rclatcing  to  the  faid  Attainder,  be  wholly  can- 
celled, and  taken  oir  the  File,  or  otherwife  defaced  and  obliterated,  to 
the  Intent  the  fame  may  not  be  vifiblc  in  after  Ages:  And  that  at  the 
next  Selfions  of  Goal  Delivery,  to  be  holdcn  for  the  City  of  Louden,  the 
find  Records  and  Proceedings  thall  be  brought  into  the  Court,  and  then 
and  there  taken  off  from  the  File,  and  cancelled. 

William  Cffwptr,  Cler.  Parliamcntor. 

(Exam.) 


NUMBER  XXVII. 


Anno  i°  GuP  E*f  Marije. 
N°  XXIV. 


I An  ASl  for  annulling  and  making  void  the  Attainder  of  Algernoon  Sydney, 

s Wr>i 


WHEREAS  Algernoon  Sydney , Efquire,  in  the  Term  of  St.  Mi- 
chael, in  the  five-and-thirtieth  Year  of  the  Reign  of  our  late 
Sovereign  Lord  King  Charles  the  Second,  in  theCoutt  of  King' '.-Bench  at 
Wejlminjhr , by  Means  of  an  illegal  Return  of  Jurors,  and  by  Denial  of  his 
lawful  Challenges  to  divers  of  them,  for  want  of  Freehold!,  and  without 
fofficient  legal  £1  idence  of  any  Treafons  committed  by  him  ; there  be- 
ing at  that  Time  produced  a Paper  found  in  the  Clofct  of  the  faid  Algtr- 
ntou , fuppofcJ  to  be  his  Hand-Writing,  which  was  not  proved  by  the 
Teftimony  of  any  one  Witnefs,  to  be  written  by  him  ; but  the  Jury  was 
diredled  to  believe  it  by  comparing  it  with  other  Writings  of  the  faid 
Algernons and  befides  that  Paper  fo  produced,  there  was  but  one  Wit- 
nefs  to  prove  any  Matter  againft  the  faid  Algernoon ; and  by  a partial  and 
unjuft  Conftrud’ion  of  the  Statute,  declaring  what  was  his  Trcafon,  was 
moll  unjuftly  and  wrongfully  convicted  and  attainted,  and  afterwards 
execi  Red  for  High  Treafon  : May  it  therefore  pleafe  your  mod  excellent 
Majcfties,  at  the  humble  Petition  and  Rcqucft  of  the  Right  Honourable 
Philip  Earl  of  Leicefler,  Brother  and  Heir  of  the  faid  Algernoon  Sydney, 
and  of  the  Right  Honourable  Henry  Vifcount  Sydney,  of  Sheppy,  in  the 
County  «f  Ke.it,  the  other  Brother  of  the  laid  Algernoon,  Th.'.;  it  be  de- 
clared and  crafted,  and  be  it  enabled  by  the  King's  and  Quecnc’s  mod 
excellent  Majdiies,  by  and  with  the  Advice  and  Confcnt  of  the  Lords 


Spiritual  and  Temporal,  and  Commons,  in  this  prefent  Parliament  af- 
fembled,  and  by  the  Authority  of  the  fame.  That  the  faid  Convidlion, 
Judgment,  and  Attainder  of  the  faid  Algernoon  Sydney  be,  and  are  re- 
pealed, reverfed,  made  and  dccljrcd  null  and  void,  to  all  Intents,  Con- 
(Irudlions,  and  Purpofes  whatfoever,  and  as  if  no  fuch  Conviction, 
Judgement,  or  Attainder  had  ever  been  had  or  given  : And  that  no  Cor- 
ruption of  Blood,  or  other  Penalty,  or  Forfeiture  of  Honours,  Digni- 
ties, Goods,  Chattels,  Lands,  Tenements,  or  Hereditaments,  be  by 
the  faid  Conviction  3nd  Attainder  incurred  ; any  Law.  Ufage,  or 
Cuftom  to  the  contrary  notwithibnding.  And  to  the  End  that  Right 
be  done  to  the  Memory  of  the  faid  Aigermen  Sidney,  dcccafed.  Be  it  fur- 
ther enafted,  That  all  Records  and  Proceedings  relating  to  the  faid  At- 
tainder, be  wholly  cancelled,  and  taken  off  tire  Fyle,  or  otherwife  de- 
faced and  obliterated  ; to  the  Intent  that  the  fame  may  not  be  vifiblc  in 
after  Ages : And  that  the  Records  and  Proceedings  of  and  to  the  laid 
Conviction,  Judgment,  and  Attainder,  In  the  faid  Court  of  King's- Bench 
now  remaining,  Hull,  and  be  forthwitn  brought  into  the  faid  Court,  this 
prefent  Eajler  Term,  and  then  and  there  taken  off  from  the  Fyle  and 
cancelled. 

William  Cctuftr,  Cler’  Parliamcntor’. 

[Exam.) 


From  a MS.  belonging  to  the  late  Mr.  Grainger  of  ihe  InJia-Bau/e.  Sir  'Thomas's  Speech  being  printed  from  a very  impeded  Cony  in  the  State  Trials,  Vo|.  111.  Pag. 
!i  mu  fhonsht  erooer  tn  this.  Iv-inr  nrintnl  from  an  aiithi-rrtirfc  MS. 


read  after  Lord  RnJfP 5 Trial,  iu  Vol.  TIL 
after  Col.  Sydney's  Trial,  in  Vol.  IU. 
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NUMBER  XXVIir. 

At  a Parliament  begun  and  hoi  den  at  Weftminfter,  the  22  d of  January,  prime  Gulielmi  & Maris 
Regis  & Reg’rns,  1688.  Numb.  39. 

An  Act  for  rcvcrfng  the  Attainder  of  Henry  Cornish,  Efj.  late  Alderman  of  the  City  of  London  *. 


WHEREAS  Hairy  Ccrni/h,  Efq.  late  Alderman  of  the  City  of  ' 
London,  was  indicted  of  High-Trcafon,  upon  Pretence,  That 
knowing  y virus  late  Duke  of  Monmouth,  ff'tlltam  RuJfiV,  Eiq. 
and  Sir  Thomas  A-mjh  nr,  to  be  Traitors,  and  to  have  confpircd  the 
Death  of  the  late  King  Cbm  Us  the  Second,  promifcd  to  be  aiHiling  to 
them  m fuch  Treal'ons,  to  bring  them  to  Eft'eci ; and  beili;>  thereupon  ar- 
raigned at  the  SeJGons-Houfe  in  the  Old-Baity,  the  19th  Day  of  Oflobrr, 
Aim  D m.  1605,  although  he  was  committed  for  the  Did  pretended 
Trirafan  hut  the  13th  of  the  fame  QtUI/rr , and  had  Notice  of  his  Trial  the 
17th  of  the  fame  Qdoler,  and  was  kept  clofc  Prifoner  from  the  Time  of 
his  Commitment  to  the  Tinu  of  his  Tri-d,  and  could  not  polhbly  there- 
fore prepare  himfclffi.r  his  Defence,  neither  would  the  Court,  which  tried 
him,  give  him  any  longer  Time  to  prepare  himfclf  for  his  Trial,  although 
he  ver.  much  prelied  for  longer  Time,  having  a material  Witnefs  to  fend 
/or,  who  was  not  then  in  Town,  and  was  above  140  Miles  off : And 
having  pleaded  Not  Guilty  to  die  Indictment,  he  was  prcfcntly  tried  and 
convicted  on  the  Angle  Evidence  of  Co!.  Runfity,  who  furore  the  Prifoner 
was  in  the  Room,  at  one  Mr.  Shipyard's,  Houfc,  in  Company  of  the 
Duke  of  Monmouth,  tiic  Lord  Rnjfeil,  the  Lord  Grey,  Sir  Thomas  Arm// ring, 
Mr.  Ftrgufi’ 3,  Mr.  Shipyard,  and  the  Witnets,  when  a Paper  was  read, 
the  Contents  whereof  ate  a Complaint  of  the  Mi/government  of  King 
Charle.  the  Second,  and  declaring  for  Liberty  of  Confcience,  and  that  all 
thofc  who  wou  ld  atTirt  in  th.a  I nfurrctSion,  that  had  Lands  of  the  Church, 
or  of  die  King’s,  in  the  late  Wars,  fliould  have  them  reftored  ; to  which 
Paper,  as  the  Witnefs  fworc,  the  Prifoner  exprefied  his  Liking  : Where- 
as the  laid  Rut: fey  owned,  when  he  gave  his  Evidence,  that  he  did  not 
hear  all  the  Paper  read,  nor  did  take  great  Notice  of  it,  and  therefore  was 
not  a competent  Wiuiefs  of  the  Contents  of  the  Paper.  And  whereas 


the  faid  Col.  Rumfiy  had,  in  the  Lord  RuJfilFi  Trial,  exprefly  f.vom  that 
he  was  not  in  the  Room  when  ihe  fa:d  pretended  Paper  was  tend  ; And 
whereas  Col.  Rumjiy , in  the  lame  Lord  Rufiiil's  Trial,  exprefly  mentions 
the  Names  of  all  the  Perfons  in  the  faid  Room,  in  the  (aid  Mr.  Sh-ppir.i’s 
Houle,  whereof  chc  faid  Henry  Cemijb  was  none  : And  whereas  Mr.  Ship- 
yard, whom  Rumjey,  in  his  fc.wdcncc,  owned  to  be  in  tile  Room  when  t ie 
faid  pretended  Paper  was  read,  cxprefsly  tdiificd.  That  tbt  fai  l Henry 
Corniih  was  not  in  thr  Room  at  tbt  Time  of  the  reading  the  find  pretended 
Paper.  For  all  which  Realbns,  at  the-  humble  Petition  and  Krqneft  of 
Elizabeth  Cornijh,  Widow  and  Relief,  and  Henry  Garmjh , el  dell  Son  of 
the  faid  Henry  Garnijb  ; Be  it  enacted  by  the  Kin  ■ and  Queen’s  molt  ex- 
cellent Majefties,  and  by  and  with  die  Advice  and  Content  of  the  Lords 
Spiritual  and  Temporal,  and  Commmons,  in  this  preterit  Parliament  af- 
temblcr),  and  by  the  Authority  of  the  fame.  That  the  Conviction  and 
Attainder  of  the  faid  Hatty  Corn]/},  decealcd,  for  High-Treafon,  be 
hereby  reverfed,  annulled,  and  made  void,  to  ail  Intents  and  Purpofes 
whatsoever.  And  to  the  End  that  Right  be  done  to  the  Memory  of  the 
dcccated  Henry  Csrnijh  aforelaid,  Be  it  further  enacted.  That  all  Records 
and  Proceedings  relating  to  the  faid  Attainder,  be  wholly  cancelled,  and 
taken  off  the  f ile,  or  otherwife  defaced  and  obliterated,  to  the  Intent 
the  fame  may  not  be  vifible  in  After-Ages ; and  that  at  the  next  Seffions 
of  Gaol-Delivery,  to  be  hidden  after  the  Feaft  of  St.  Michael  next,  for 
the  City  of  London,  the  faid  Records  and  Proceedings  Until  be  brought 
into  the  Court,  and  then  and  there  taken  oft"  from  the  File,  and  can- 
celled. 

Copia  Vera. 

Jo.  Brown,  Cleric.  Parliament. 


NUMBER  XXIX. 


Soon  after  the  Revolution,  Titus’ Oates  delivered  the  following  PETITION; 


To  the  Right  Plonourable  the  Lords  Spiritual  and  Temporal , and  to  the  Honourable  the  Knights , Citi- 
zens, and  Burgejfes,  in  this  prefent  Parliament  ajfembled ; The  Humble  Petition  of  Titus 
Oates,  D.  D.  f 


Mjl  humbly  Jbtxueth, 

THAT  your  Petitioner,  in  the  Year  1678,  difeovered  a horrid  Po-  1 
pifli  Confpiraev  for  the  Deftruction  of  the  late  King  Charles  II.  his  I 
prelbnt  Majefty,  and  the  ProtciUiit  Religion  within  thefe  Kin^Joms ; 
and  proved  it  fo  fully,  that  feveral  Parliaments,  and  Courts  of  Juftice, 
before  whom  he  gave  his  Tcftimony,  declared  their  Belief  of  it  by  pub- 
lick  Voces,  and  the  Condemnation  of  feveral  of  the  Confpirators.  For 
which  Realbn,  and  becaufc  your  Petitioner  would  not  be  terrified  by  their 
Threats,  nor  teduccd  by  their  Promifes  of  great  Rewards  (with  both 
which  Temptations  they  often  affaulted  him)  to  deltft  in  his  Difcovery, 
the  Jcfuits  and  Papifts  purfued  him  with  an  implacable  Malice,  and  en- 
deavoured to  take  away  his  Fame  and  Life,  by  fuhorning  Witneffes  to 
accufc  him  of  Capital  Crimes  : But  being  defeated  in  that  villainous  At- 
tempt, they  firft  procured  King  Charles  ii.  to  withdraw  that  Protection 
and  Subfiftence  his  Majefiy  had,  at  the  Rcqucft  of  feveral  Parliaments, 
allowed  to  your  Petitioner ; and  then  inAigstcd  his  Royal  Highnels  the 
Duke  of  Turk  to  prolecute  your  Pctiiioncr  in  an  Aflion  of  Scandalum  mag- 
jmtum,  for  fpeakrng  this  notorious  Truth,  That  he,  the  faid  Duke  of 
York , was  reconciled  to  the  Church  of  Rome-,  and  that  it  is  High-Trca- 
fon  to  be  fo  reconciled  ; wherein  a Vcrdidl  and  judgment  for  one  hundred 
thoufand  Pounds  Damages  were  obtained  againlt  your  Petitioner  j and 
your  Petitioner  was  committed  to  the  King' s- Bench  Prifbn. 

After  this  the  fame  Popifli  Party  obtained  Leave  from  King  Charles  II. 
to  prefer  two  feveral  IndiiTtmcnts  againft  your  Petitioner,  for  two  pre- 
tended Perjuries  in  his  Evidence  concerning  the  faid  Confpiracy  ; which 
they  brought  on  to  Trial  ill  the  Reign  of  King  'James  II.  And  your  Pe- 
titioner was,  upon  the  Evidence  of  thofevery  Witneffes  who  had  con- 
fionted  him  in  three  former  Trials,  and  were  difbelieved,  and  through  the 
partial  Behaviour  of  the  Chief- Jullicc  Jeffreys,  in  brow-beating  his  Wic- 
jieiles,  and  mifleading  the  Juries,  convidtcd  of  the  faid  pretended  Perju- 


ries, and  received  this  inhuman  and  unparalleled  Sentence  following ; 
To  pay  two  thoufimd  Maris  to  the  Kins  ; to  he  divefied  of  hi.-  Canonical  Habit ; 
to  h brought  into  Wcftminfter-Hall,  with  a Paper  upon  his  Had,  with  this 
Infiription , “ Titus  Oates  convicted  upon  full  Evidence  of  two  horrid  Perju- 
fin  to  Jlani  in  and  upon  the  Pills’ y two  feveral  Days  for  the  Space  of  cm 

Hour  ; to  be  whipped  by  the  common  Hangman  from  Aldgate  to  Newgate  on 
Wedncfday,  and  to  be  whipped  again  on  the  Friday  following  from  Newgate 
to  Tyburn  ; to  Jland  in  and  upon  the  Pillory  five  Times  in  every  Year  of  his 
Life  ; and  to  remain  a Pr finer  during  his  Life.  Which  Sentence  bring 
intended,  as  your  Petitioner  hath  juft  Rcafon  to  believe,  to  murJcr  him, 
was  accordingly  executed  with  all  the  Circumftances  of  Barbarity  •,  lie 
having  fuffered  fome  thoufands  of  Stripes,  whereby  he  was  put  to  uulp  uk- 
tblc  Tortures,  and  lay  ten  Weeks  under  the  Surgeons  Hand-.  Neither 
did  their  Cruelty  cc:tte  here ; but  becaufc  your  Pctitionrr,  by  God's  Mercy 
miraculoully  fupporfing  him  (and  the  extraordinary  Skill  of  a judicious 
Surgeon)  outlived  that  bloody  Ufage,  fome  of  them  afterwards  cot  into 
your  Petitioner's  Chamber,  whilft  he  was  weak  in  his  Bed,  and  at  ton.;,  red 
to  pull  off  the  Philters  applied  to  cure  his  Back,  and  threatened  todeltroy 
him  : And  that  nothing  within  th-rir  Power  or  Malice  might  be  wanrin" 
to  complete  your  Petitioner's  Mifcry,  they  procured  him  to  be  loaded 
with  Irons  of  cxcefllve  Weight  for  a whole  Year,  without  any  In- 
termiffton,  even  when  his  Lrgs  were  fwollen  with  the  Gout ; and 
to  be  (hut  up  in  the  Dungeon,  or  Hole  of  the  Prifon  ; whereby  he 
became  impaired  in  his  Limbs,  and  contracted  Convulfion  Fits,  and 
other  Diltempcrs  to  the  great  Hazard  of  his  Life.  All  which  ille- 
gal Proceedings,  and  barbarous  Inhumanities,  your  Petitioner  humbly 
conceives  were  not  only  intended  as  a Revenge  upon  him,  but  like- 
wife  to  call  a Reproach  upon  the  Wifdotn  and  Honour  of  four  I'uc- 
celEve  Pailiamcms,  who  had  given  him  Credit,  and  upon  the  publick 
Juftice  of  the  Nation.  And  your  Petitioner  humbly  hopes  that  liuc-  the 


• To  be  read  after  Mr.  Comifii't  Trial,  in  Vol.  IH.  | To  be  read  after  Oates's  Trials,  iu  Vol.  III.  ar.d  IV. 
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Papifts  themfclvcs  have  verified  and  confirmed  his  Evidence,  by  their  late 
open  and  avowed  Violations  of  our  Religion,  Laws  and  Liberties,  this 
Honourable  Houfe  will  vindicate  the  Proceedings  of  former  Parliaments, 
and  difeharge  your  Petitioner  from  thofe  arbitrary  and  fcandalous  Judg- 
ments, and  the  unjuft  loiprifonmcnt  he  lies  under. 

Year  Petitioner  doth  therefore  mofl  humbly  itfstth  y;ur  Lordjhtps  and  tour 
Honours,  to  take  this  deplorable  Caft  into  tear  geu/rcus  and  tender  Can- 
fuleraticn,  and  It  give  him  fuel  Redrej's  therein,  as  your  Lsrdjhips  and 
your  Honour*  gnat  Wifdtm,  Jujlice  and  Gsodnefs  jhall fttm  mttt. 

And  your  Petitioner  Jhalltvtr  pray,  &c. 


In  the  Houfe  of  Peers,  en  the  Pete  for  affirming  the  Judgment  againjl 
Titus  Oaths. 


Die  Sabbat! , 25  Mail,  1689. 

E dilTent,  for  thefe  Rcafon-; 

* * 1.  For  that  the  King' s-Bcnch,  being  a Temporal  Court,  made  it 

Part  of  the  Judgment,  that  I it  us  Oates , being  a Clerk,  fbould  tor  his  Laid 
Perjuries  be  diverted  of  his  Canonical  and  PrieiUy  Habit,  and  fo  continue 
diverted  all  his  Life;  which  is  a Matter  wholly  out  0/  their  Power, 
belonging  to  the  Ecckfiaftical  Courts  only. 

2.  For  that  the  laid  Judgments  arc  barbaroufly  inhuman  and  unchrif- 
tian  ; and  there  is  no  Precedent  to  warrant  the  Punifhrnems  of  Whipping 
and  Committing  to  Prifon  for  Lite,  for  the  Crime  of  Perjury  ; which  yet 
was  but  one  Part  of  the  PuniQimcnts  that  were  inflicted  upon  him. 

3.  For  that  the  particular  Matters  upon  which  thefe  lndii2incnts  were 
founded,  were  the  Points  objected  ag  iinit  Mr.  Titus  Oates  his  Teftimony, 
in  feveral  of  the  Trials  in  which  he  was  allowed  to  be  a good  and  credible 
Witncfs,  though  tertified  agaiort  him  by  moft  of  the  fame  Perfons  who 
witneffed  againil  him  upon  thefe  two  Indidlments. 

4.  For  tnat  this  will  be  an  Encouragement  and  Allowance  for  giving 
the  like  barbarous,  illegal,  and  cruel  Judgments  hereafter,  unlefs  this  be 
reverfed. 

5.  Bccaufe  Sir  John  Hell,  Sir  Henry  Polhxfin , the  two  Chief  Jurticcs, 
and  Sir  Robert  Atkins,  Chief  Baron,  with  fix  Judges  more  (being  all  that 
were  then  prefent)  for  thefe  and  many  other  Ilcafons,  did  before  us  fo- 
lemnly  deliver  their  Opinions,  and  unanimoully  declare,  That  the  faid 
Judgments  were  contrary  to  Law  and  ancient  Pradliccs;  and  therefore  er- 
roneous, and  ought  to  be  reverfed. 

6.  Becaufe  it  is  contrary  to  the  Declaration  of  the  twelfth  of  February 
lafl,  which  was  ordered  by  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons then  aficmblcd,  and  by  their  Declaration  engrofl'ed  in  Parliament, 
and  enrolled  among  the  Records  in  Parliament,  and  recorded  in  Chancery, 


it  does  appear,  that  excefflve  Bails  ought  not  to  be  required,  nor  cxcciSve 
Fines  impofed,  r.or  cruel  and  unufual  Punifhmcnts  infii&ed. 


Bohan, 

Macclesfield, 

J.  Bridgwater, 
Boiingbroie , 
Herbert, 


Vaughan, 

St  an  fiord, 

Cornwallis, 


Oxford, 

Bath. 

R.  Eure, 

P.  I Phut  ton. 


Bifhop  Rennet,  in  his  Complete  Hiflary  tfi  England,  Vo!.  III.  fays,  “ On 
“ May  the  thirty-firft  the  Houfe  of  Lords  having  heard  the  Opinion  of 
“ all  thejudges  concerning  the  Illegality  of  two  Judgments  given  againft 
“ Titus  Oates,  upon  the  Point  of  Perjury,  for  which  be  hail  brought  his 
11  Writs  of  Error;  the  Houfe  had  this  main  Queftion  propofed,  Wbnlx* 
“ the  faid  two  Judgments  jhould  be  reverfed  ? Which  being  refolved  in  the 
“ Negative,  and  the  faid  Judgments  confirmed,  thirteen  Lords  cntereil 
“ their  Diffcnts,”  for  the  before-mentioned  Ecafons.  “ This  Protef- 
“ ration  (fays  the  Bijhop)  worked  fo  powerfully  in  the  Houfe  of  Lords 
“ tint  the  following  Day  their  Lordfhips,  after  hearing  Counfel  at  the 
**  Bar,  to  argue  the  Errors  afligned  by  Oates,  did  order  and  adjudge, 
“ That  the  Judgment  given  againft  the  faid  Oates  fhould  be  reverfed : 
“ And  Leave  was  given  for  the  bringing  in  a Bill  for  the  Securing  P/rftr., 
“ hereafter frem  the  Prejudice  which  might  ceme  from  hit  Teftimony.  A Bill 
“ of  Reverfal  palled  the  Lower  Houfe : Ami  upon  a focond  Reading  ns 
“ the  Upper,  there  were  feveral  Amendments  made,  and  a Provifo  in- 
“ ferted,  whereby  it  was  declared,  Thai  until  the  Mutters  fir  which  Ti- 
“ tus  Oates  was  committed  for  Perjury,  were  beard  and  determined  in  Ptir- 
“ liament,  the  faid  Oates  jhould  net  be  received  in  any  Court  or  C unfit  ivbat- 
“ foever  to  be  u IViinefs.  Againft  which  Provifo  and  Amendments  a Prn- 
“ teftation  was  entered,  by  the  Earls  of  Oxford,  Su/foUi,  Monmouth, 
“ Afountagu , Macclesfield,  Bedford,  Stamford,  and  Suffix,  and  the  Lords 
“ Newport,  Berkhy,  Cornwallii,  Paget,  and  hltrbtrt.  When  the  Bill 
“ was  fent  back  to  the  Commons,  they  difagrecd  to  the  Amendments  ; 
“ Upon  which  a memorable  Conference  began  between  the  two  Houles 
“ on  July  the  twenty-ninth,  which  occafioned  great  Heats,  that  might 
“ have  rifen  into  greater  Flames,  IT  the  Parliament  had  not  been  fud- 
“ denly  adjourned.  And  all  that  Oates  was  able  to  obtain  in  this  SciEon 
“ was  only,  on  June  the  fixth,  an  Addrefs  from  the  Lords,  at  the  Com- 
“ mons  Defire,  requerting  his  Majcfty,  That  whereas  Titus  Oates,  Clerk , 
“ had  already  received  a fevert  Punijhmcn!,  for  the  Perjury  whereof  he  bad 
“ been  formerly  csnviHed ; and  fame  of  the  faid  Punijhmeuts  would Jti.l  be  can- 
“ tinned  upon  him,  unlefs  they  Jhould  be  remitted  by  His  Mafijiy,  His  Ma- 
“ jjfij  would  be  gracioufiy  pleafed  to  grant  His  Pardon  to  the  faid  Oates. 
“ The  King  readily  complied  with  the  Lords  Delire  : And  moreover,  as 
“ foonas,  by  their  Lordfhips  Order,  Oates  was  difeharged  from  his  Con- 
“ finement,  His  Majcfty  received  him  into  his  Protection,  and  allowed  him 
“ a confiderable  Pcnfiori ; which  occafioned  various  Reflexions.” 


NUMBER  XXX. 

Informations  and  Examinations,  taken  upon  Oath  before  a Committee  of  the  Houfe  of  Lords,  appointed 
to  infpeSi  who  were  the  Advifers  and  Profecutors  of  the  Murders  of  the  Lord  Russell,  Colonel  Sid- 
ney, Sir  Thomas  Armstrong,  Mr.  Coknish,  and  others*  ; whereof  a Report  was  made  by  the 
Right  Honourable  the  Earl  of  Stamford,  upon  the  twentieth  Day  of  December,  1689. 


MR.  John  Phelps , Mr.  Thomas  Morris,  Mr.  Peter  Hagar,  Mr.  Ro- 
bert Bates,  Mr.  Richard  Holy,  Mr.  Horncby,  and  Mr.  Crifpc  Grang, 
(all  Perfons  of  good  Value  and  unfpotted  Reputation  ) being  exa- 
mined upon  Oath,  in  relation  to  Joftah  Keeling,  depofed  in  Subftance  as 
follows,  viz.  . 

That  Keeling,  three  or  four  Days  or  a Week  before  his  Difcovery  of 
the  Presbyterian  Plot,  came  into  their  Company  at  the  Fleece  Tavern  in 
CsrnhilT,  where  heappearing  to  be  much  difturbed  and  confufed,  ono  of 
their  Company  enquired  of  him.  Why  he  feemed  to  be  fo  difordered  ? To 
which  he  anfwered.  That  he  lay  under  a great  Temptation  ; for  he  was 
fent  to  by  the  Lords  in  the  Tower ; and  fome  Gentleman  that  came  to  him 
from  them  told  him,  his  own  Party  had  difobliged  him,  and  he  had  now  an 
Opportunity  to  be  revenged  of  them  ; that  he  could  not  be  infenfiblc  of 
fome  Perfons  that  defigned  againft  the  Government;  and  that  if  he 
would  difeover,  he  might  make  himfelf  and  his  Family  ; that  he  had 
great  Proffers  of  Money,  and  a Place  of  a Hundred  Pounds  per  Annum ; 
and  might  go  in  a Coach  and  fix  Horfcs  to  IVindfor  : And  that  he  was  to 
meet  thofe  who  treated  with  him  again  that  Night,  at  the  Bull-Head  Ta- 
vern near  the  Tower. 

That  upon  Keeling's  talking  at  this  Rate,  one  of  the  Company  aiked 
him,  why  he  troubled  them  with  this  Difcourfe ; and  told  him,  if  he 
knew  any  thing  againft  the  Government,  he  ought  to  difeover  it;  but  if 
he  knew  nothing,Cbe  would  do  well  to  keep  out  of  luch  Temptations,  and 
not  go  to  the  Meeting  appointed:  But  he  faid  he  would  go,  bccaufe  he 
had  promiled  them  in  the  Morning  that  he  would  meet  them  again  ; but 
declared  that  he  knew  nothing;  and  faid  that  he  acquainted  them  with  it, 
becaufe  if  he  fhould  be  prevailed  upon,  by  Temptation  of  Money,  to  wit- 
nefs  any  thing  they  fhould  be  able  to  witncfs  againft  him,  that  he  had  de- 
clared that  he  knew  nothing  in  Agitation  againft  the  Government ; and 
that  they  fhould  teftify,  that  he  was  the  greatcii  Rogue  and  Villain  living, 
if  he  fhould  fwear  againft  any  Man. 


Mr.  Phelps  (in  particular)  depofed.  That  he  attended  to  have  tertified 
this  at  my  Lord  Rujjill's  Trial,  but  was  not  afkcd  tojeome  in  at  any  other 
of  the  Trials,  and  durft  not  appear  unlcL  defired  ; that  he  remembers  not 
whether  or  no  he  knew  of  li'alcot' s Trial  before  ii  was  over  ; but  that  he 
knew  not  that  Keeling  was  a Witnefs  againft  him  till  after  the  Trial  was 
over. 

Mr.  Morris  depofed.  That  he  knew  not  that  Keeling  was  2 Difcoverer 
of  a Plot  till  after  Walcot' s Trial;  but  believes  he  acquainted  Sir  If'HU 
Pulteney  what  he  heard  Keeling  fay  before  the  Lord  Ruffe  U’s  Trial,  and  alfo 
told  it  to  Mr.  Stevens  ; whereupon  he  was  fubptnna’d  to  that  Trial,  and 
went;  but  the  Trial  was  not  till  threeorfour  Days  after  the  Time  he 
was  directed  to  attend  ; that  a fecond  Subpoena  came  the  Night  before  the 
Trial,  but  he  being  from  home  did  not  receive  it  till  after  the  Trial. 

Mr.  Hagar  depofed.  That  he  thinks  he  knew  Keeling  was  a Witnefs 
againft  Captain  IValcot,  but  did  not  then  offer  bimfclf  to  be  a Witnefs,  be- 
caufe Times  were  fo  difficult ; but  when  he  heard  of  my  Lord  RuJfclPs 
Trial,  he  acquainted  his  Lordfbip's  Servant  with  what  he  has  now  fworn, 
and  that  he  attended  at  the  Trial,  but  Keeling  was  no  Witncfs. 

Mr.  Bates  depofed.  That  he  believes  he  told  what  he  hath  now 
fworn  about  Keeling's  Declaration  at  the  Fleece  Tavern  to  twenty  Perfons; 
before  the  Lord  Rujfell's  Trial ; and  that  he  heard  Keeling  fay,  in  the  Am- 
Jlerdam  Coffee-houfe,  It  is  repined  shat  / have  difeovertd  a Plot  of  the  Duke 
of  Monmouth,  my  Lord  Rullell,  and  others ; but  I know  nothing  of  it,  and 
am  innocent,  and  faljly  accufed. 

Mr.  Haly  depofed.  That  he  remembers  not  that  he  fpoke  of  what  he 
has  now  fwom  to  any  Perfon  ; for  Times  were  fuch,  he  was  afraid  to  fpcak 
j of  it« 


* To  be  read  after  their  Trials*  inVol.  III. 
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J-hi  Keeling  depofed,  That  J-fiah  failing,  his  Brother  (who  ca-'e  his 
fir il  Information  upon  Onth  to  Sir  Leo  line  Jenkins , upon  the  twelfth  of 
June,  1683},  came  to  him  the  next  Day,  ami  railed  him  out,  and  car- 
ried him  into  the  Company  of  Goodenosgh,  at  the  Dolphin  Tavern  : where 
they  talked  r.f  taking  off  th c Blackbird  and  the  Gsldfmith (mean ing  the  King 
and  the  Duke):  That  the  Company  being  parted,  he  the  fsid  'John  fatt- 
ing tidd  his  Brother  that  he  did  not  undcrfbuid  that  Gibbcrifil,  anJ 
therefore  would  not  be  concerned. 

That  his  Brother  then  carried  him  to  one  Mr.  Peckbam,  at  the  phut 
Tavern  in  Sttnh work where  Peckkatr.  encouraged  him,  and  told  him,  if 
he  would  be  a Witnefs,  he  fhould  be  well  rewarded  : Then  he  carried  him 
to  two  Gentlemen  (whom  lie  knew  not)  to  the  Flanders  Guffee-houfe  ; 
who  encouraged  him,  and  would  have  had  him  to  a Dinner,  but  he  de- 
clined it. 

Tnatthcn  his  Brother  told  him,  he  muft  go  with  him  to  Secretary 
Jenkins,  to  give  Information  "f  what  he  had  heard  ; tnwh.ch  he  flicwing 
Averfton,  his  Brother  told  him,  he  muft  go  thither  or  to  Nstsigale-,  and  fo 
he  was  compelled  to  comply. 

That  he  gave  Notice  to  Air.  Tory  (his  Brother's  Maftcr)  how  his  Bro- 
ther had  trepanned  him,  and  made  him  to  fwear  ; and  that  he  acquainted 
Mr.  Jinn  therewith,  and  defired  him  to  give  Notice  to  the  Per  (on  s ac- 
cufra. 

That  he  did  not  bdi-vc  the  Plot  till  he  faw  the  Proclamation,  and  un- 
dcrllnod  that  L*t  the  Dyer  came  in  for  a Witnefs ; that  his  Brother  had 
Five  Hundred  Pounds  of  the  King,  and  brought  it  to  a Cnffee-houfe. 

That  he  the  (aid  John  failing  was  fub]  cena’d  to  he  a Witnefs  agninfl 
the  Lord  Rujpl,  and  was  fworn  to  give  Evidence  to  the  Grand  Jury*  but 
was  not  examined. 

Mr.  Nathans  t! Watte  depofej,  That  Jo/ieib  Keeling  acctifed  him  of  being 
in  the  Rye-bouje  Plot ; though  he  had  never  been  above  twice  in  his  Com- 
pany: That,  at  the  Salutation  Tavern  in  L^mLirei-Street,  lie  heard  fail- 
ing (peak  very  extravagantly,  and  fay  he  would  do  fume  briffc  thing;  and 
that  (hereupon  Mr.  Nthhurpe  faid,  / prisbte  It  net  mad:  And  that  pret'ent- 
ly  after  Mr.  Wade  heard  his  own  Name  in  a Proclamation. 

Mr.  John  TiJardAepafed,  That  at  my  Lord  Roll’s  Trial  four  Gentle- 
men tofu  him,  that  Ruling  ( who  wastohave  heert  thefirft  Evidence  again  ft 
liii  Lordftii).)  had  conlcflcd  (hat  hr  was  to  meet  forne  Gentlemen  at  a Ta- 
vern, who  were  to  give  him  IniliucUons  what  to  fwear  ; but  be  faid, 
when  he  had  received  the  Inflrudlions,  he  would  make  a Difcovery. 

That,  however.  Keeling  was  not  produced  againft  my  Lord  ; and  he 
believes  the  Reafon  was,  Becaufe  forne  were  apprized  of  the  Defence 
which  his  Lordfliip  would  have  made  againft  his  Evidence. 

Mr.  Nathaniel  Gael  depofrd.  That  by  the  Perfuafton  of  Keeling \ Mo- 
ther, he  procured  a Hundred  Pounds  to  he  lent  10  him  by  iVir.  Wolfe,  a 
Merchant,  to  fupply  his  Neceffittes  ; which  Keering  repaid  three  Aiuuths 
sifter  j which  was  after  he  was  an  Evidence. 

Jofiah  Killing  being  examined,  declared,  That  he  remembers  not  that 
he  was  in  an  Agony  or  Trouble  at  the  Flttce  Tavern  ; or  that  he  told  the 
Company  there,  he  was  to  meet  any  Peifons  concerning  the  Difcovery  of 
a Plot ; or  that  he  was  promifed  a Groat,  or  Employment ; or  that  he  1 
defired  them  to  bear  Witnefs  againft  him,  if  he  pretended  to  fay  any 
thing  of  a Plot ; or  that  he  knew  nothing. 

That  he  war.  fubpccna'd  at  the  Lord  Rujft’s  and  IPalat' s Trials  ; and 
was  there  during  the  whole  T rial  of  the  Lord  Rttjfel. 

That  he  applied  himfelf  to  the  Lord  Privy-Seal,  at  his  Houfe,  to  help 
him  to  his  Place  in  the  V'nftuailing- Office  ; 'and  he  thinks  he  applied  alfo 
to  the  Duke  of  York:  Tlut  he  after  reminded  the  Lord  Halifax  going  up 
into  the  Gallery  at  Whitehall-,  and  after  that  he  heard  he  had  his  Place, 
he  thanked  him  that  Evening;  and  he  continued  in  his  Place  till  within 
thefe  fix  Weeks. 

That  he  had  Money  of  the  King,  as  Suhfiftcncc  ; and  alfo  received 
Five  Hundred  Pounds  of  Mr.  Duneumb  the  Banker  : That  the  King  told 
him,  he  ihould  have  a Hundred  Pounds  a-Year;  but  he  never  had  it. 

Mr.  damn  Smyth  d.  pofed.  That  he  was  a Prifoner  in  the  Tower  when 
my  Lord  RuJJla nd  Colonel  Sidney  were  tried  ; and  was  kept  dofc  Prifon- 
cr  above  nineteen  Weeks,  at  Five  Pounds  a Week  Charge;  and  two 
Warders  watched  him,  or  lay  in  the  Room. 

That  one  of  his  Warders  told  him,  that  Sir  Amlrsp  Phillip)  was  come 
to  fpcak  with  him  ; and  had  an  Order  from  one  of  the  Secretaries  to  come 
as  often  as  he  would,  and  bring  whom  he  would  along  with  him;  but 
then  he  was  alone.  W'hcn  Sir  .'■•Irife  came  in,  after  fome  other  Dif- 
courfe,  he  told  him  it  was  in  his  Power  to  make  himfelf  what  he  would  ; 
for  (faid  he)  you  know  this  Rogue  Sidney  is  a Traitor  ; and  you  may  make 
youtfclf  what  you  will,  if  you  will  difeover  what  you  know  of  his  De- 
iigns  againft  the  Government. 

That  he  replied.  He  could  not  fay  any  thing  that  could  touch  a Hair  of 
Col.  Sidneys  Head:  And  that  then  Phillip : faid,  if  he  might  advilc  the 
King,  he  would  have  all  the  damned  Whig  Rogues  hanged  ; And  for  your 
Pari,  every  body  knows  ypu  arc  guilty. 

Sir  Ambrofe  Philips  being  examined,  confcficd.  That  Aaron  Smyth  had 
been  his  Client,  and"  there  v.  as  aFricndfhip  between  them ; and  he  thought 
he  might  have  prevailed  with  him  to  have  declared  what  he  knew;  which 
he  thought  would  be  a Service  to  the  Public'*,  and  Service  to  himfelf. 

That  he  cannot  be  pofnive.  Whether  Mr.  Reger  North  gave  him  an 
Order  to  go  to  Aaron  Smyth,  01  told  him  he  (kouia  1 nd  an  Order  with  the 
Lieutenant  of  the  Fewer. 

That  he  ufed  to  Mr.  Smyth  the  Arguments  a Ft -end  might  do,  and  told 
him  he  came  not  to  trepan  him;  nor  would  he  difeover  inure  of  what  he 
would  tell  him,  but  what  he  would  give  him  Leave : But  he  found  him 
trerv  reft  lute  ; and  fo  fairly  tookhts  Leave,  and  never  came  near  him  more. 

That  he  believes  he  might  .1  to  Mr.  'Forth , that  he  had  fucb  a Power 
in  Mr.  Smyth,  to  perfu-d  him  :o  tel!  ■ iat  he  knew;  that  Nobody  bc- 
ftdes  Mr.  North either  pcrfuaai.il  or du fifed  hi  11  logo  to  Mr.  Smyth. 
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Mr.  Reger  Worth  being  examined,  faid.  That  he  procured  no  Order  for 
Sir  Ambrtje  Philips  to  go  to  Anren  Smyth ; nor  doth  he  believe  he  ever  had 
any  Coiivcrfaiton  with  him  about  that  Matter ; and  he  is  confident  he  ne- 
ver delivered  him  any  Order  forgoing  to  him,  nor  told  him  that  he  fhould 
find: any  fuch  Order  at  the  Tower-,  nor,  to  thebeftof  his  Remembrance, 
knew  he  of  any  fuch  Order;  and  that  Sir  Ambrofe  Puiilips  miff  cm  embers, 
if  he  fays  he  had  any  I'uch  Order  from  him. 

Sir  John  Mure  being  examined,  faid*  That  'twas  not  he  that  rejected 
the  Sheriffs,  but  the  Court  of  Aldermen  ; that  Mr.  Papillon  wj>  fet  afide 
by  the  Court,  becaufe  Sir  John  had  drank  to  Sir  Daily  North. 

That  he  doth  nor  believe  or  remember,  that  he  had  any  Orders  from 
Court  to  drink  to  Sir  Daily ; that  Secretary  Jenkins  was  often  to  vilirhim, 
but  never  gave  him  any  Dirediions. 

That  he  believes  Mr  . Papillon  and  Mr.  Dsefois  demanded  the  Poll ; that 
he  bad  no  Direction  from  Whitehall  to  rcjc>ft  the  Poll,  bite  the  Court  of 
Aldermen  did  reiciff  it. 

That  the  Soldiers  were Tent  to  keep  the  Peace;  that  he  remembers  not 
that  he,  cither  the  Day  before,  or  tnat  Morning  of  the  Poll,  made  any 
Promifc  not  to  difturb  the  Poll ; nor  doth  he  remember  what  Time  of 
the  Day  he  went  to  difturb  the  Poll : Manv  of  the  Citizens  came  to  his 
Houfe,  and  would  have  him  to  the  Hall,  telling  him,  the  Poll  went  on, 
th»ugh  be  adjourned  it;  which  Adjournment,  he  faith,  was  by  Advice  of' 
thc  Court  of  Aldermen. 

Mr.  Ntnn/mfrl  and  Mr.  Tret  man,  rhe  Secondaries,  depofed.  That  Graham 
and  But  ton  were  the  Prolocutors  of  my  Lord  Rafael-,  tlia:  Sir  Dudiy  North 
had  the  Books  from  them,  and  returned  my  Lord  Rufjil's  Jury;  that 
Juries  hud  ufualiy  been  returned  by  the  Secondaries,  and  taken  out  of 
two,  three,  or  lour  Wards ; but  this  Jury  was  taken  out  of  about  nine- 
teen Wards:  That  Sir  Benjamin  Htorowgeod  returned  the  Jury  upon  Al- 
derman Cornijb. 

Mr.  Trot  man  added,  that  Graham  and  Barton  were  alfo  thc  Profccutor* 
of  Alderman  Gorntjb. 

Mr.  Perry  (who  had  been  Clerk  to  Mr.  Trotman  nine  Years)  depofed. 
That  he  was  not  by  at  the  Return  of  my  Lord  Rufaifs  Jury  ; but  he  made 
a Copy  of  it,  and  it  was  under  Sir  D nelly  North' s Hand. 

That  he  was  with  Mr.  Trotman  at  Sir  Benjamin  Thoriwgood's  Houfe, 
who  had  the  Books  of  both  thc  Compters;  and  he  wrote  the  Names,  as 
Sir  Benjamin  tii reified  him. 

That  in  common  Cafes  the  Panncls  ufed  to  be  returned  out  of  two  or 
three  Wards. 

Mr, .Crifpi  the  Common  Serjeant,  depofed.  That  he  hath  known  Ju- 
ries returned  out  of  fix  Wards,  and  never  out  of  fewer  than  four. 

That  he  was  in  Court  at  Part  of  thc  Lord  RuJJU's  Trial : That  he  re- 
members his  Lordfliip  defired  he  might  be  heard  by  Counfcl,  and  that 
they  might  have  Time  to  confidcr  of  it;  but  thc  Court  heard  them  im- 
mediately. 

Sir.  Dudiy  North  being  examined,  faid.  That  he  was  a Freeman  of 
London-,  and  the  Lord  Mayor  drank  to  him  as  Sheriff ; and  he  took  upon 
him  the  Office,  and  was  2000/.  out  of  Purfc,  which  he  never  had  again 
dirctftlv  or  tndireiftly. 

Sir  bttdly  went  on,  faying,  Tlret  he  impannelJed  thc  Juriesfor  the  Sef- 
Ftons,  when  the  Lord  RaJ/el  was  (tied  : That  he  return’d  the  bell  Jury  he 
could,  without  obferving  any  Ward  ; and  drew  this  out  of  feveral  Words, 
becaufe  they  might  be  thc  more  fubftantial  Men. 

That  to  the  heft  of  his  Remembrance,  Sir  Peter  Rich  concurr’J  in  this 
Jury  ; if  tie  ))ad  oppofcl  it,  lie  foould  not  have  done  it. 

That  thc  Juries  before  were  return’d  by  the  Secondaries,  but  this  being 
a very  extraordinary  Bafincfs,  he  thought  it  requifite  to  take  care  of  it 

That  he  took  no  care  of  what  Opinion  thc  Jury  were  of,  but  only  that 
they  were  fubftantial  Men. 

That  he  had  no  Order  or  Directions  from  any  Man  alive,  to' take  care 
of  this  Bufincfs. 

Sir  Peter  Rich  declared,  That  he  was  never  afkcd  in  his  whole  Year  to 
impanne)  a Jury;  and  that  he  never  impanncl’d  any,  or  fign’d  any  Pan- 
nel,  to  his  Knowledge;  and  fays  pofitivcly,  that  the  Books  were  lent  to 
him  by  the  Secondaries,  and  that  he  never  faw  the  Panncl  of  my  Lord 
Rujfels  Jury,  till  he  heard  it  read  in  Court. 

That  thc  ufual  Practice  of  the  Return  of  Juries  in  London,  is  by  the 
Secondaries. 

Sir  Benjamin  Thorowgosd,  being  examined,  faid.  That  he  was  Sheriff 
at  the  Time  when  Mr.  Cornijb  fufier’d  : That  the  two  Secondaries  brought 
him  thc  Books:  That  he  knows  not  out  of  how  many  Wards  the  Jury 
was  return'd  ; hut  he  thinks  out  of  tnoft  of  them,  and  lie  believes  it  to  be 
the  Cuftom  to  return  the  Jury  fo. 

That  he  thought  it  a Piece  of  Juftice  in  him,  to  fee  the  Jury  fairly  re- 
turn’d ; being  the  Gentleman  to  be  try’d  had  been  one  of  his  Pre/feceflofs. 

That  thc  Jury  were  of  the  fufficienteft,  ableft,  and  honefteft  Men  of 
the  City  of  London : And  he  believes,  all  tile  Alen  that  ferved  of  thc  Jury, 
were  thofe  he  returned. 

Mr.  Henry  Cornijb,  being  examined,  depofed.  That  his  Father  was 
kcptclofc,  from  his  Commitment  to  the  Day  of  his  Trial,  and  Captain 
Rid-ardfon  would  admix  none  of  his  Friends  to  come  to  him. 

That  he  went  to  Normanfel,  the  Secondary,  for  a Copy  of  the  Panncl, 
ami  either  he  or  hk  Clerk  tuld  him,  that  Burton  and  Graham,  had  it ; and 
when  he  came  again  in  thc  Evening  to  them  for  it,  one  of  them  told  him. 
They  had  Orders  from  above  not  to  let  him  have  it. 

Sir  James  Fortes  depofed.  That  the  Duke  of  Monmouth  defired  him  to 
fltew  Mr.  Hambdtn  a Paper  written  with  the  King's  own  Hand ; which 
was  for  the  Duke's  owning  of  the  Evidence  of  Rux.ftj,  and  others. 

That  he  told  the  Duke,  that  that  Paper  would  make  him  infamous, 
and  would  be  a Means  of  deftroying  many  Men’s  Lives;  whereupon  thc 
Duke  lent  him  with  the  Paper  to  the  Earl  of  Anghfey , who,  upon  thc 
reading  of  it,  prefcntly  wrote  a Paper  of  Rcafons  againii  It. 

Q.q  q That 
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That  before  Sir  James  v:tnt  to  the  Earl  of  Angltjty,  the  Duke  told  hint,  if 
it  were  I'o  as  he  h..d  told  him,  lie  would  have  the  Paper  again,  tho'  ha 
died  far  it  ; whereupon,  Sir  Janus  alk'd  him  how  he  would  get  it; 
that  the  Duke  laid,  the  King  would  fliew  it  him,  and  then  he  would 
tear  it  out  of  his  Hand  ; and  that  further  faid,  the  Duke  of  York  was  his 
implacable  Enemy. 

That  as  Toon  as  Mr.  H amide*  had  read  the  Paper,  he  faid,  he  was  a 
dead  Man  ; and  rdk’d  Leave  of  Sir  Jams  to  fltew  i:  to  his  Father,  which 
he  confirmed  to. 

That  he  return’d  to  the  Duke,  and  gave  him  the  Earl  of  AnglftyS 
Rea  Ions  againft  the  Paper,  together  with  hi,  own  thoughts  of  it : Where- 
upon the  Duke  replied,  That  he  faw  they  had  a mind  to  ruin  him,  and 
he  was  only  brought  into  Court  to  do  a Job  ; and  that  he  would  not  A. cp 
before  he  had  retrieved  the  Paper. 

That  the  Duke  told  him  how  kindly  the  King  lud  exprefs’d  himfelf  to 
him  ; and  Sir  James  deli  red  the  Du!  - to  IV.  Colonel  Sidney,  if  poiiiblc, 
but  he  fear’d  lie  could  not;  but  faid,  II-  had  told  the  King  how  good  a 
Man  the  Lord  Ruffe l was,  and  how  unjuftly  he  had  been  put  to  Death. 

Thar,  at  the  licflre  of  Mr.  Hamhdtn,  the  Duke  went  to  vilit  him,  be- 
fore he  had  his  Pardon  ; tho’  he  thought  it  to  be  very  dangerous,  and  was 
with  him  two  or  three  Hours  in  private,  and  Sir  James  believes  it  was 
about  faving  the  Colonel’s  Life. 

That  the  Duke’s  Servants  told  Sir  James  at  the  Cock-Pit,  that  they 
were  order’d  not  to  fuffer  any  of  his  old  Friends,  or  Whigs,  (and  fuch 
and  fuch  in  particular)  to  fee,  or  pay  a Vifit  to  the  Duke. 

That  the  Duke  told  Sir  James,  That  the  Lord  Halifax  perfuaded  him 
to  figtl  Use  Paper;  but  whether  it  were  for  his  Good  or  not,  he  knew  not. 

That  when  Sir  James  told  the  Duke,  how  it  was  reported  in  the  Town, 
that  he  was  come  in  to  be  a Witnefs,  he  anfwer’d  he  never  would. 

That  the  next  Day  after  Sir  Jams  had  given  the  Duke  the  Earl  of 
Anglrfey’s  Real- ns,  and  Mr.  Hand  dens  and  his  own  Opinion,  Colonel 
Godfrey  came  to  him,  and  told  him.  That  the  Duke  had  recover’d  the 
Pv.pvr,  and  had  got  it  into  his  own  Poffcftion  ; and  Sir  James  went  to  tell 
Mr.  Ham  ides:,  Mr.  Char  It!  ti,  and  Major  Wildman  of  it. 

Colonel  Godfrey  depofed.  That  the  fir  ft  Night  t he  Duke  of  Monmouth 
came  to  Court,  lie  went  to  him  with  S I r Janus  Forbes ; and  the  Duke  told 
them  how  kind  the  King  was  to  him.  in  giving  him  his  Pardon  ; and  that 
he  believed  he  owed  a great  dead  of  it  to  the  Lord  Halifax ; and  feveral 
Times  he  heard  him  fiiy,  that  the  Lord  Hallifax  had  been  Lind  and  fer- 
viceablc  to  hint. 

That  the  Duke  faid.  The  King  told  him,  that  he  mud  fubmic  to  be 
afk’a  Qucftions  in  publick  concerning  the  Plot ; and  muft  fubmit  to  him, 
and  nut  contradict  him. 

That  within  two  or  three  Days  after  the  Duke  furrender’d  himfelf,  he 
Ihew’d  him  a Paper,  which  was  a Declaration,  or  leaning  Confirmation 
of  the  Pint,  with  which  the  Lord  RuJfdanA  Colonel  Sidney  were  charged  ; 
and  he  thinks  the  Paper  was  fign’d  with  the  Duke’s  Name  to  it. 

That  the  Paper  which  the  Duke  got  from  the  King  was  not  the  fame 
with  the  other;  and  he  believes  he  did  not  fee  that  Paper:  That  the 
Duke  told  hnn,  after  the  Paper  had  been  fent  to  the  Council,  that  he  had 
fign’d  fuch  a Paper:  He  underftood  in  general  from  him,  that  this  Paper 
was  a Confirmation  of  the  Plot  the  Lord  Rujfcl  and  Colonel  Sidney  f offer'd 
upon. 

That  he  thinks  the  Duke  told  him,  the  Lord  Hallifax  perfuaded  him 
to  fign  that  Paper;  the  Reafons  lie  tifed  were.  That  he  might  keep  at 
Court,  and  be  near  the  King,  or  clfc  he  muft  go  from  thence. 

Anthony  Row,  Efq.  depofed,  That  the  Duke  of  Monmouth  fent  him  to 
the  King  with  two  or  three  Letters,  whom  he  found  very  angty 
with  him  for  the  Company  he  kept,  and  particularly  the  Lord  Howard, 
who,  he  faid,  was  fo  ill  a Man,  that  he  would  not  lung  the  worft  Dog  he 
had  on  his  Evidence. 

That  he  heard  the  Duke  had  a Paprr  given  him  from  the  King  to  enn- 
ftder  of;  he  feem’d  unwilling  to  iign  it,  but  at  Jaft  confented,  To  he 
might  not  he  afk’d  to  Iign  any  other  ; he  being  in  the  Bed-Chamber  when 
the  King  told  him  he  mould  not : Whether  he  fign’d  it  or  nor,  Mr.  Row 
knows  not. 

That  this  Paper  w as  given  to  the  King  and  fliew’d  to  the  Council ; but 
they  not  liking  it,  it  was  either  burnt  or  torn,  and  another  Paper  drawn. 

That  about  that  Time,  fomc  thing  of  this  being  put  into  the  Gazette, 
Mr.  Row  acquainted  the  Duke  with  it,  who  was  difpleafed  at  it;  and 
bid  them  tell  every  body  tWfcy  met,  that  it  was  falfe. 

That  Mr.  Row  doing  fo  in  the  Coffee-Houfe  that  Night,  the  King  was 
acquainted  with  i; ; and  fent  for  him  early  the  next  Morning,  and  chid 
him  ; and  told  him,  he  did  the  Duke  more  Hurt  than  he  was  aware  of, 
and  commanded  him  to  fpeak.  no  more  of  ir. 

That  the  Duke  told  him,  he  was  rclblved  not  to  Ggn  the  fccond  Paper: 
That  one  Day  afterwards,  he  and  Gotljrey  and  Barker  were  in  the  out- 
ward Room,  and  the  Lord  Halifax  was  with  the  Duke  and  Dutchefs  in 
her  Room  ; and  the  Duke  came  out  to  them  once  or  twice,  and  at  laft 
faid  he  had  done  it ; and  that  Night  he  feem'd  angry  with  himfelf  that  he 
had  fign’d  the  Paper,  for  that  it  might  hurt  others”  and  that  if  it  had  con- 
cerned none  but  himfelf,  lie  had  not  cared  ; but  faid,  he  would  not  reft  till 
he  had  the  Paper  again,  and  the  next  Morning  he  told  him  he  had  got  it. 

That  the  Duke  told  them,  that  the  King  had  often  prefs’d  him  to  fign 
it,  and  told  hint  he  fhould  never  fee  his  Face  more  if  he  did  not  do  it ; 
but  if  he  would,  he  Qiould  afk  him  nothing  but  he  would  grant  it  : But 
when  he  did  fign  it  he  knows  not,  nor  that  there  was  any  in  the  Room 
but  the  Dutchefs  and  the  Lord  Halifax. 

That  the  Duke  toldhitn,  after  he  came  t»ut,  that  the  Lord  Hallifax  had 
over-perfuaded  him,  and  made  him  do  it ; and  engaged  to  him,  the  Kino 
fhould  ne very  let  the  Paper  be  feen  ; and  faid.  This  was  the  Time  to  gain 
the  King’s  Favour:  It  be  ng  long  ago,  Mr.  Row  declared  thefc  Things, 
as  lie  believes,  and  to  the  belt  of  his  Remembrance. 

Mr.  Robert  Yard  being  examined,  declared.  That  the  Advertifcment 
concerning  the  Duke  of  Monmouth,  which  was  pu'.  into  the  Gazette,  was 
what  was  handled  in  Council  the  Day  after  tile  Duke  came  in  : It  was 
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the  giving  an  Account  of  what  pafs’u  betwixt  the  King  and  the  Duke. 
That  he  had  the  Paper  cither  from  the  Lotd  Su-.derland , or  Sir  Leo'ine 
Jenkins. 

John  Hamltitn , Efq.  declared  himfelf  thus : His  Cafe  is  fo  twilled 
with  thofe  of  the  noble  Pcrfons,  whole  Murders  you  enquire  after,  that 
he  knows  not  how  to  fpeak  of  theirs,  without  relating  his  own  ; and  that 
he  looks  upon  himfelf  altnoft  as  much  murder’d  as  any  of  them,  by  rtafon 
of  bis  Sufferings. 

My  Lord  Rujpl,  and  Col.  Sii'ney,  were  clapp’d  up  in  the  Tower  ; after 
which  he  was  fen:  for,  and  brought  into  the  Cabinet-Council,  or  (elect 
Number  of  Lords,  and  alk'd,  \V  nether  he  was  of  the  Council  of  Six? 
(lb  the  Lord  Hr.vard  was  pleafed  to  oil  it:)  He  faw  I It  . re  the  King, 
tlte  Lord  Keeper  A 'nth,  and  Lotd  Hdlfax ; there  were  fonte  others  pre- 
fent,  whofe  Faces  he  did  not  fee;  lie  iloes  not  remember  a Clerk  with 
them  ; my  Lord  Keeper  alked  ft.mc  Qucftions,  and  fo  did  tlte  King. 
He  was  prcflcd  much  to  conftfs  ; he  claimed  the  Liberty  as  an  Eaglifbman, 
not  to  accufe  himfelf ; he  was  {bit  to  the Taster,  and  made  dole  Prisoner ; 
he  was  kept  in  the  ft  ride  II  Cuflody  for  twenty  Weeks  ; when  he  had  been 
there,  after  the  Lord  Ruffe!  was  executed,  he  had  an  Intimation,  by  a 
private  Note,  that  there  was  an  Intention  to  try  him  fora  Mifderaear.our; 
he  was  bail’d  out  upon  30,000/. 

After  this,  it  happen’d  the  Duke  of  Monmouth  came  in,  and  had  a 
Pardon  ; but  feveral  coming  to  fee  him,  he  fpokc  l’ome  Things  freely, 
which  did  not  pleafe  the  Court ; and  at  the  old  Dutchefs  of  Richmond’s , 
he  fpokc  as  if  thofe  Gentlemen  that  were  put  to  Death,  died  unjullly. 

Whereupon,  after  the  King  was  told  this  by  a Lady,  he  would  have 
him  confefs  his  being  concern’d  in  the  Plot ; and  a Paper  was  drawn  to 
that.Purpofe,  which  the  King  would  have  him  fign,  which  he  did. 

A Gen.  Lilian,  viz.  Sir  Janus  Forbes,  came  to  him  from  the  Duke, 
with  the  Copy  of  the  Paper  the  Duke  had  lign’d,  to  own  the  Plot;  as 
faon  as  he  law  it,  he  faid.  It  was  a Gonfelfion  of  the  Plot,  and  according 
to  the  Law  then  in  Practice,  it  would  hang  him  ; becaufc  a Paper  had 
been  given  in  Evidence  agaiuft  Colonel  Sidney,  upon  which  he  was  con- 
demn’d : For  if  a Paper  which  was  faid,  and  not  proved  to  be  writ 
by  him,  could  fupply  the  Place  of  a fccond  Evidence ; then  a Paper 
which  could  be  proved  to  be  written  and  fign’d  by  the  Duke  of  Monmouth, 
wight  much  more  properly  be  made  ufe  of  as  his  Evidence,  to  hang  other 
People. 

He  faid,  he  was  told  by  Sir  James  Forbes,  that  the  Duke,  who  was  in 
a manner  forced  to  do  it,  and  perfuaded  and  overborne  in  it  by  the  Lord 
Howard,  when  Sir  James  Forbes  went  back,  the  Duke  was  concern'd  to 
Madnefs,  and  faid.  If  he  lived  till  next  Day,  he  would  have  the  Paper 
again  ; and  accordingly  he  went  to  the  King,  and  told  him  he  coulJ  not 
reft  till  he  had  it;  the  King,  with  great  Indignation,  tiirew  him  the  Pa- 
per, and  Lid  him  never  fee  his  Face  mote,  and  he  believes  he  did  not; 
and  fo  the  Duke  went  away,  and  by  that  he  e leaped  the  Trial  then. 

He  was  told  by  Mr.  IValler,  who  is  fmee  dead.  That  the  Duke’s  owning 
the  Plot  to  the  King,  was  the  Caufe  of  Colonel  Sidney's  Death;  for  the 
King  balanced  before. 

He  was,  after  this,  brought  to  a Trial  for  Mildemeanotir,  and  was 
convicted  on  the  Lord  Howard's  Evidence.  He  pleaded  Magna  Char  in , 
that  a Salvo  Contenemento ; but  the  Court  fined  him  40.000/.  and  Intpri- 
fonment  till  the  Fine  paid,  and  Security  for  the  good  Behaviour. 

The  King  made  his  Choice  of  putting  him  in  Prifon,  and  he  was  com- 
mitted cotheMarlhal’s  lloufc  in  the  King’s-  Bench,  where  he  was  ten  Months. 

He  offer’d  feveral  Sums  of  Money ; and  they  anfwer’d,  they  had  rather 
have  him  rot  in  Prifon,  than  he  fhould  pay  the  Fine. 

After  this,  they  put  him  in  the  common  Prifon,  where  he  was  kept 
tenor  eleven  Months,  veryclofe;  then  they  contrived  a Writ  call’d  a 
Long  Writ,  to  reach  his  real  and  perfonal  Eftate,  whilfl  he  was  thus  a 
Pri  loner; 

After  this,  he  heard  a new  Witnefs  appear’d,  which  was  after  the  De- 
feat of  the  Duke  of  Monmouth.  He  was  fent  clofc  Pri  loner  to  the  Tower 
by  the  Lord  Sunderland’s  Warrant ; and  put  into  fuch  a Room,  where  ho 
had  no  Convenient-)’,  and  with  two  of  the  rudeft  Warders  in  the  Tower , 
to  lie  in  the  Room  with  him. 

After  firven  or  eight  Weeks  he  was  removed  to  Newgate , where  he 
was  kept  Clofc  eleven  Weeks;  his  Friends  offer'd  Money  for  his  Par Jon 
to  fome  in  Power,  who  were  the  Lord  Jefferies,  and  Mr.  P;tre ; the  Sum 
was  6000/.  and  that  was  effectual.  It  is  not  poftiblc  for  a Man  to  fuffer 
more  than  he  did. 

By  the  Help  of  the  Money,  on  Condition  he  would  plead  Guilty  to 
his  Indictment,  he  was  to  come  off. 

His  Friends  advifed  him  to  it,  becaufe  he  could  hurt  none ; there  being 
none  living  of  thofe  call’d  the  Council  of  Six,  but  the  Lord  Howard. 

Whereupon,  pleading  Guilty,  he  was  difeharged  ; paying  3 or  400 L 
to  Burton  and  Graham,  for  the  Charge  of  his  Pardon. 

As  for  the  Subject-matter  of  what  he  confefs’d,  no  Man  will  think 
he  ought  to  be  alhamed,  that  thinks  my  Lord  Rsjf-l  was  murder’d ; and 
he  faid.  This  was  the  Way  that  our  Anceltors  always  Cook,  when  the 
Sovereign  Authority  came  to  fo  great  a Heigh: ; as  mav  be  made  out  by 
many  Inftances:  He  faid,  Cuftom  had  made  this  the  Law  of  England' ; 
and  that  all  civilized  and  well  govern’d  Nations  about  us  had  14 fed  the 
fame  Way. 

Notwithftanding  his  pleading  Guilty,  he  hath  been  very  ready  to  feours 
the  Kingdom  ; and  he  was  one  of  tne  two  or  three  Men,  that  received 
Letters  from  Holland  of  this  Revolution  : And  lie  faith.  He  thinks  King 
inUiam’s  coming  into  England,  to  be  nothing  clfe  but  the  Continuation 
of  the  Council  of  Six  ; and  if  not,  he  deftres  to  be  better  inform'd. 

Being  alked  by  the  Lord  Howard,  how  he  came  to  fend  his  Wife  to 
the  Man  whom  he  thought  was  inUrumcnul  in  obtaining  the  Paper, 
which  lie  thought  endanger’d  his  Life?  He  anfwsrcd.  Did  he  not  lend 
his  Wire  to  the  Lord  Jefferies , Mr.  Pitre  and  others  ; who  fhould  lie  fend 
to  but  to  thoic  in  Power  f And  who  could  help  him  but  thofe  in  Power  ? 

He  did  not  think  that  the  Lord  Howard  (truck  directly  at  his  Wife,  or 
that  his  Lordlhip  had  any  p’rfonal  Pique  againft  him,  but  agaiuft  the 
Caufe  lie  was  engaged  in  : His  Wife  did  go  feveral  Times  to  the  Lord 
Howard,  and  by  her  he  believes  he  fent  him  Thanks : He  knows  no 

ful  id 
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(olid  Effc<£ts  of  his  Ktndncfs  ; if  there  were,  he  defires  the  Lord  Hraford 
to  tell  him  in  what  : He  believes  no  1‘art  of  the  6aco A was  given  to  the 
Lord  Reward. 

He  never  heard  any  thing  of  the  Duke  of  Monnuutb'i  Con  ft  Cion  of 
the  Plot,  tiil  after  the  Paper  was  fign’d  by  the  Duke,  and  (rut  to  him  : He 
has  heard  it  as  common  Talk,  that  the  Duke  had  confefs’tf  a Plot,  and  that 
M r.  IValhr  tolJ  him  fo  indefinitely  he  could  not  tell  whether  he  meant  be- 
fore the  figning  the  Paper,  or  n*. : ffe  faith,  what  the  Duke  did  at  that 
Time  was  all  of  a-picce,  whether  (peaking  or  writing  ; he  is  furc  that 
it  was  with  t.'c  utmoft  ReluSancv  that  the  Duke  fign’d  the  Paper. 

He  remembers  no  more  in  the  Cabinet  Council,  but  the  Lord  Radnor , 
bcficLrs  thole  he  has  already  named  ; but  believes  there  were  three  or  four 
more. 

He  was  bail’d  the  28th  of  Nsvrmber , 1683,  Colonel  Sidney*  lie 
thinks,  was  executed  the  5th  of  December  following. 

The  Duke  of  Monmouth  appear'd  very  firm  to  him,  and  engaged  to  do 
hrs  utmoft  to  lave  Col.  Sidney. 

He  faith,  he  came  out  of  the  Tower  fnme  Days  before  Col.  Sidney  Was 
executed:  He  had  an  Intention  to  have  yffited  hhn,  but  h:$  Friends 
thought  it  ufelefs,  and  dangerous  to  them,  and  that  he  might  write  any 
thing  he  had  to  fay  : Accordingly,  he  wrote  to  him,  that  he  would  cotnc 
to  him,  if  lie  defired  it ; but  Col.  Sidney  charged  him  not  to  come,  but  to 
write,  if  he  thought  any  Incortveniency  would  come  of  it.  The  Mcflen- 
gcr  which  brought  him  the  Meffage  before-rnenrion’d,  was  Dr.  llali,  now 
lJifliop  of  Oxford,  who  applied  to  the  Dutthefs  of  P or  tf mouth  for  bis  Rc- 
Icafc  ; but  her  AnLver  to  hrm  afterwards  was.  That  flic  had  try’d,  and  could 
do  nothing,  for  they  would  rather  have  him  rot  in  Prifon,  than  have  the 
40,000 A • 

Dame  Katharine  Armfirong  being  examined,  drpofed,  That  file  de- 
manded a Writ  of  Error  of  the  CuiTitnr  of  London,  lor  Sir  Thomas  Arm- 
Jirong , and  told  him  the  was  ready  to  pay  all  due  Fees;  but  he  ir-!d  her, 
flic  mull  go  to  tite  Attorney  General ; and  Ihr  demanded  it  pubJUrkly  in 
Court  of  the  Lord  Keeper  .Worthy  but  he  Hid  it  was  not  in  him  to  give, 
but  the  King. 

Mrs.  June  Matthews,  being  examined,  Lid,  That  her  Father  was  fent 
to  Prifon,  and  could  have  no  Counfrl  admitted  to  him,  nor  any  Fiiends 
fpcak  with  him,  but  in  the  Prefence  of  his  Keeper : Me  had  one  Chain  on 
him,  and  was  kept  dole  Prifoner.  She  faith,  fhe  qiieftions  not  but  to 
prove  the  Lord  Reward  perjured  ; for  Sir  Thomas  could  have  proved  by 
ten  Gentlemen,  and  the  Servants  of  the  Houfc,  thole  bafe  Reflections 
the  Lord  Howard  made  on  him  to  be  Falfiloods. 

She  faith,  her  Father  demanded  his  Trial,  and  alfo  Coutifel,  in  the 
Court,  but  was  denied  both  ; the  Chief  Jfufticc  feffrries  telling  him  they 
had  nothing  but  the  Outlawry  to  goon.  Hitbern,  llolliway,  and  IVaict, 
were  the  other  ihrcenf  the  Judges;  and  flic  thinks  he  was  brought  from 
on  board  the  Yacht  by  the  Lord  Goddphin's  Warrant, 

She  faith,  Mr.  Richardjin  beat  her  Siller  while  fhc  was  a firing  her  Fa- 
ther Bleffing. 

She  faith,  That  her  Father  was  at  Sparrow  s at  Dinner,  that  Day  that 
the  Lord  Howard  Iworc  he  was  not : And  fhe  faith.  That  when  her  Father 
in  Court  faid,  .!/»  Bleed  be  upon  you,  the  Lord  Chief  Juflice  f- jf cries  laid. 
Let  it,  let  it ; I am  Glamour-Proof. 

Mrs.  Katharine  Armjirong,  being  examined,  faith.  That  Captain  Rich- 
ardjen  ufrd  her  Father  ill,  and  made  him  lie  in  a Chain  on  011c  Leg ; and 
would  not  let  her  fee  him  alone;  and  was  rude  to  her,  and  (Luck  her 
in  fiich  a Manner,  that  flic  had  fo  fore  a Bread,  that  fnc  could  not  put 
on  her  Bodice  in  three  Quarters  of  a Year. 

She  faith,  fhc  went  with  her  Mother  to  the  Curfitor  of  London , to  de- 
mand a Writ  of  Error,  but  he  refuted  it. 

She  went  alfo  on  the  fame  Errand  to  the  Lord-Keeper  North , Mr. 
Attorney,  and  (he  Lord  Chief  Juflice,  hut  had  none. 

Mr.  Richard  IVynne  declared.  That  he  was  Solicitor  to  Col.  Sidney: 
That  the  Colonel  excepted  againft  feveral  of  the  Jury;  to  fomc,  as  not 
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being  Freeholders;  and  other,  as  being  in  the  King’s  Service,  and  re- 
ceiving Wages  from  his  Majqfjy. 

That  presently  after  the  Trial,  the  Lord  Chief  Juflice  fen:  him  Pri- 
foncr  to  the  King's-Beneb,  for  faying  the  Jury  were  a Logger  headed  jury* 
ami  that  they  had  uot  Evidence  fufScieut  to  find  luch  a VeuLct,  ot  found 
a Vcrdidi  contrary  to  Evidence, 

Mr.  Serjeant  Kotbrtham,  bring  examined,  declared,  Tiiat  he  was  of 
Counfcl  for  Col.  Si  ruy,  and  drew  a Plea  for  him  ; which  the  Colonel  de- 
fired ro  have  read,  and  threw  it  into  uic  Couit  : It  was  to  diftinguilh  the 
T reafon  laid  in  the  Indictment,  arid  Piloted  the  three  Acts  of  T.-c^fon  ; 
but  the  Court  told  him,  if  the  Plea  Had  any  Slip  in  it,  l:c  rnuil  have 
Judgment  of  Death  pafs  on  him  immediately,  Auer  this,  iic  pleaded 
Nut  Guiity. 

That  he  demanded  o Copy  of  the  Indiiflment,  as  his  Due;  but  the 
Court  refilled  it  him  : That  Col.  Star  y told  him,  that  they  proved  the 
Paper  they  accufcd  lum  of  to  be  his  Hand-writing,  by  a Banker,  who 
only  had  his  Hand  upon  a Bill,  Col.  Sidney  quoted  the  Lady  Carr’  3 Cafe, 
in  the  King's- Bench,  Trinity  Tina,  1669,  Anne  11  Car.  II.  wherein  it  was 
adjudged.  That  in  a Criminal  Cafe,  'tis  not  fuflicient  for  a Wicnels  to 
fwear  he  believes,  it  to  be  the  Hand,  but  that  he  Caw  the  Party  write  it  : 
The  Words  in  the  Cafe  arc.  That  ir  mull  be  proved  that  fit;  aitually 
writ  it,  and  nut  her  Hand  ul  credit. 

That  Col.  Sidney  afk’d  him,  with  ihe  refl  of  the  Counfcl,  Whether  all 
the  Book  fhould  be  read  at  his  Trial  ? The  Counfcl  laid,  it  ought.  Tits 
Book  was  by  way  of  Qiu  flions,  and  merely  a polemical  Difcooile  of  Go- 
vernment in  general,  a'  fur  as  Serjeant  Hither  am  could  find,  after  reading 
in  U feveral  Hours:  He  believes  it  confided  of  fevett  or  eight  Hundred 
Sheets. 

Mr.  Jdftpb  Ducat , upon  his  Examination,  informed  the  Lords  in  fub- 
fl.-1ncc.4i1  follows : That  Colonel  Sidney  was  taken  up  by  a Mell'cnger,  be- 
fore there  could  be  any  Pretence  of  Proof  againft  him  ; for  the  Lord  Ids w- 
a<  d _ the  only  Witneul  was  not  feized  ’till  fourteen  Days  after. 

That  when  Sir  Philip  Floyd  Cozed  and  earned  away  Col.  Sidney's  Pa- 
pers, he  promil'cd  him,  that  the  Trunk  and  Pillowheer,  in  which  they 
were  foal’d  up,  fhould  not  be  open’d  but  in  the  Colonel's  Prefence;  but 
that  Promife  was  not  perform’d. 

Thu  they  feized  the  Colonel’s  Goods  and  Money  in  the  Citvand  Coun- 
ty, five  or  li.\  Months  before  any  Indictment  was  found  againft  him; 

’I  hat  the  Colonel  was  brought  to  IVtjhninfter  Lhu  7th  of  November,  by 
an  Habeas  Corpui  fent  the  Day  before,  to  be  arraign’d  upon  an  Indidt- 
ment,  tho'  no  lndidlmcnl  was  then  found  againft  him  ; and  they  kept  him 
in  a Tavern  in  the  Palace-lard  an  Hour,  ’till  they  had  got  the  Grand 
Jury  to'  find  the  Indictment. 

That  the  Colonel  being  carried  to  the  Court  of  King’s-Ber.eh,  and  the 
Indictment  read,  he  demanded  a Copy  thereof,  but  the  Cuurt  refuk'd  it. 
That  thcColonel  offered  a I'pccial  Plea  engrolfed  in  Parchment,  aiuidafircd 
it  might  be  read  ; but  the  Chief  Jufticc  laid,  'That  if  the  Atiorm  y-Gc- 
neral  demurr'd,  and  the  Plea  were  over-ruled.  Judgment  of  Death  ihould 
pafs  upon  him  ; (and  fPithcnt  faid.  If  your  Plea  be  over-ruled,  your  Life 
is  gone)  and  fo  he  was  forced  to  plead  Not  Guilty. 

That  he  challenged  feveral  of  the  Jury,  as  being  the  King’s  Servants ; 
and  others,  as  not  being  Freeholders  ; but  was  ovct-rulcd  (herein.  Some 
Gentlemen  (and  very  worthy  i’erfons)  were,  for  Fafhion-fake,  pur  into 
the  Pannel,  and  call’d,  but  did  not  appear;  audit  maybe  icafonabiy 
thought,  they  were  never  fummnn'd. 

That  Col . Sidney  was  inform’d,  that  when  the  Jury  was  withdrawn, 
the  Chief  Jufticc,  under  Pretence  of  going  to  drink  aGlnfs  of  Sack,  went 
to  the  Jury,  when  they  were  consulting  aDout  their  Vcrdidt. 

That  when  ir  was  demanded  of  the  Colonel,  wh.it  lie  had  to  fay,  why 
Judgment  fhould  not  pals  f He  urged  feveral  Points  of  Law,  but  was 
over-ruled  in  every  thing. 

To  this  Effect  was  the  l nformntion  of  Mr.  Ducas,  a very  valuable  French 
Protejiunt  Gentleman,  and  Co).  Sidnefs Friend. 


NUMBER  XXXI. 

yj  true  Copy  of  Part  of  that  Paper , which  Mr.  A ill  ton  left  in  a Friend1  s Hands  : Together  with  a 
Letter  in  which  he  fent  it  enclofed  *. 

[ Fie  Paper  begins  rxitb  tie  Speech  already  publijl.'d  immediately  after  which  he  adds.  ] 


THUS  much  is  contain’d  in  the  Paper  that  I defign  to  leave  with 
the  Sheriff.  But  being  fuddcnly  to  give  up  my  Accounts  to  the 
Searcher  of  all  Hearts,  1 think  it  a Duty  incumbent  upon  me  to 
impart  fome  Things  farther,  which  neither  the  Intcrcft  nor  Iniquity  of 
ihefc  Times  will,  1 conclude,  willingly  hear  the  Publication  of,  and 
therefore  not  fit  to  be  inferred  in  the  Sheriff's  Paper. 

Some  time  after  die  Prince  of  Orange’s  Arrival  here,  when  it  was  ex- 
jic&ed,  that  purfuam  to  his  own  Dcclatatioit,  and  the  King’s  Letter  to  the 
Convention,  an  exact  Search  and  Enquiry  would  have  been  made  into  the 
Birth  of  the  Prince  of  IVates,  there  was  a Scheme  drawn  up  of  that  whole 
Matter,  and  of  the  Proofs  that  were  then,  and  are  lull,  ready  to  be  pro- 
duced, to  prove  his  Royal  HighnclVs  Legitimacy  ; hut  no  publick  Exa- 
mination being  ever  had,  and  the  Violence  of  the  Times,  as  well  as  In- 
tereft  of  the  prefent  Government,  not  permitting  any  private  Perfon  to 
move  in  it,  thofc  Papers  have  ever  fince  lain  by  : But  it  being  now  thought 
advifeable  by  fomc  to  have  them  printed  and  publilhcd,  and  (as  at  hrft 
they  were  defign’d-)  addrefs’d,  at  their  nextMceting,  to  the  Lords  and  Com- 
mons, entreating  them  to  enquire  into  that  weighty  Affair,  and  to  call 

• This  to  be  read  after  AJhtxfo  Speech,  in  State-dri 


forth,  examine,  and  protect  (far  who  elfe  dares  to  appear)  the  many 
Witncff.s  to  the  Icvcral  Particulars  therein  offer’d  to  be  legally  prov’d, 
t?:. 

1 was  ordered  to  carry  thofc  Papers  to  the  King  my  Mailer,  for  his 
View,  that  his  Leave  and  Approbation  might  g<>  along  with  the  De- 
fires of  his  good  bubjedts  here;  and  thev  being  taken  with  me,  with 
fome  other  Papers  of  Accounts,  f*c.  in  a final i Trunk,  and  among!! 
my  Liiuten,  and  other  private  Things  of  my  own,  and  not  in  the 
Packet,  (my  Lord  PreJIon  being  altogether  a Stranger  to  the  whole 
Proceeding,)  by  this  Means  fell  inro  the  Hands  of  our  prefent  Go- 
vernors; who,  though  they  wifely  waved  the  producing  them  as  Evi- 
dence at  ray  Trial,  yet  havcl  juft  Reafon  to  believe  my  gieateft  Crimcs 
were  contained  in  them  ; and  do  therefore  Conclude  and  hope,  that 
I only  am  defigned  to  be  facrificed,  who  only  knew  of  them.  Nor  am 
I furprized  at  ir,  fince  nothing,  I think,  can  be  more  prejudicial 
to  fomc  Perfons  prefent  Intercft,  than  the  expofing  of  thole  Pa- 
pers to  the  Publick,  which  will  fet  that  pretended  Myftery  of 
Darkncfs  in  fo  clear  a Light,  that  all  Mankind  muft  be  convinced 

h,  Vol.  IV.  Pag.  483,  48a. 
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cf  his  Highnefs’s  being  born  of  the  Qnren,  and  of  their  Witkednefe,  But  I do  molt  heartily  forgive  them,  and  pray  to  God,  that  this  poor 

who  have  malieioudv  and  designedly  aliened  t at  innocent  Prince  Gentleman,  by  gaming  of  Time,  may  efcape  better,  and  that  his  mno- 

10  be  an  Impollor.  The  Love  and  CnmpaOion  that  1 have  for  my  na-  cent  Blood  may  not  be  fhed  : Ami  1 hope  thefe  Words  of  a dying  Man 

live  Country,  s;  well  as  Charity,  obliges  me  humbly  to  implore  Al-  (though  no  legal  Proof ) may  have  fume  Weight  with  an  impartial,  con- 

migbty  Gou'to  be  merciful  to  it,  and  not  to  charge  this  gre-t  Sin  to  the  feientious  Jury  (if  fuch  a Jury  he  can  get),  whenever  he  is  brought  to  his 

public  1c  Account,  and  that  we  may  not  farther  provoke  his  Juftice,  by  Trial.  John  AJhton. 

our  wilfully  continuing  in  Error  and  Miftake.  1 befeceb  him  to  put  it 

into  the  Hearts  of  the  Lords,  (Ac.  at  their  next  Meeting,  to  examine  into  [Tbit  PiiJ.tr,  &c.  eami  inclfied  to  mt  from  Mr.  Afhton,  before  hit  Executhro, 
that  whole  Matter,  and  (if  before  that  Time  this  be  publifhed)  to  enquire  in  trie  following  Letter:] 

after,  call  for,  and,  if  paffiblc,  retrieve  thofe  Papers  that  were  taken  with  SIR, 

me;  whereby  the  ObiUnate  will  moll  certainly  be  convinced,  and  the  TX  MOWING  your  Frlend&ip  and  Fidelity,  to  your,  and  your  only. 
Ignorant  informed,  the  Doubtful  confirmed,  the  Eyes  of  all  opened,  and  as  unto  fafe  and  fccure  (though  diftant)  Hands,  1 recommend 

a facred  mofl  important  Truth  made  apparent  to  the  whole  World.  the  inclofed  Papers;  what  chiefly  relates  to  myfelf,  being  the  firfl  Part, 

What  1 have  next  to  impart,  is  not  lefj  material,  (Ac.  I defign  to  leave  with  the  Sheriff ; nor  (hall  I be  anxious  about  his  Dif- 

poful  of  it : But  the  following  Parr-graphs,  that  concern  the  Prince  of 

[fit  I do  not  think  it  a proper  Time  ti  publijb  what  follows  next , and  there-  Walts,  and  , I beg  you  to  preferve  as  Jewels,  and  publifh  them, 

fre,  according  to  the  If  ill  and  Difire  of  my  dead  Friend,  exprejfed  in  his  either  Part  or  all  (chiefly  that  about  the  Prince),  whenever  Time  or  Occa- 
f.lUwing  Letter,  ’tis  rrferved  to  a fitter  Opportunity  ; and  Jhall  now  only  lion  fee  ms  to  permit  or  require.  And  as  to  the  Fttnefs  of  either,  you  may  be 
infitri  what  he  wrote  to  me  relating  to  Mr.  Elliot.]  plcafed  to  confult  A.  B.'s  Advice  ; I doubt  not  but  fooner  or  later  they 

will  all  be  ufeful : And  that  you  may  the  more  value  them,  1 do  molt  fo- 

Buf  I muft  not  end  this  Piper  till  I have  done  one  Ail  marc  of  Juftice,  iemnly  proteft,  I have  been  as  careful  in  wh3t  1 have  afl'erted  for  Truth, 
as  well  as  Charity,  in  behalf  of  my  Fellow-Sufferer,  Mr.  Elliot,  who  as  if  I were  now  at  God’s  dreadful  Tribunal ; where  I expect  fudder.ly  to 

was,  ns  l do  moll  finccrdy  believe,  altogether  ignorant,  not  only  of  the  appear,  and  by  his  Mercy  hope  to  hear  that  ravithing  Sound,  Cime,  ye 

Contents  of  the  Papers,  but  even  of  the  Papers  themfelves,  and  noway  bitffed,  &c. 

concerned,  but  as  a Paflvngcr  ; and  yet,  if  Providence  had  not  prevented  What  relates  to  Mr.  EUiot,  though  I defign  to  declare  as  much  to  fome, 
our  being  all  tried  together,  as  was  intended,  that  innocent  Gentleman  who  at  his  Trial  may  give  it  in  Evidence,  yet  I thought  it juil  to  leave  a 

had  molt  certainly  fhared  in  our  Fates  ; for  the  Proofs,  even  at  my  Trial,  Record  of  his  Innocencv  under  my  Hand. 

lay  ftronger  againfl  him  than  myfelf:  For  Captain  Bil/op  did  then,  upon  I have  nothing  to  add,  but  to  requeil  yoqr  Prayers,  That  God,  of  his 
Oath  (unnecetiarily,  1 think)  declare  him  to  be  much  more  concerned  infinite  Mercy,  would  fupport  and  ilrengthen  me  in  my  laft  Moments, 

and  importunate  than  1 was,  to  have  the  Pacquet  thrown  over-board  ; and  and  take  to  himfelf, 

yet  fingly  from  my  being  concerned,  and  fpcaking  to  him  on  that  Subject,  Sir,  Ttur: , 

2 prefumptivc  Evidence  (I'uflicicnt,  as  it  proveJ,  with  that  Jury  to  find  Newgate,  Jan.  27,  1690-91.  John  Alhton. 

me  guilty  upon)  was  drawn,  that  I knew  what  was  contained  therein. 


NUMBER  XXXII. 


A true  Account  of  the  Behaviour,  ConfeJJion,  and  lajl  Dying  Speech , of  Captain  Harrison  : Toge- 
ther with  the  Paper  writ  by  his  own  Hand,  and  delivered  to  a Minifier  at  the  Place  of  Execution, 
on  Friday  the  fifteenth  of  April,  1692  *. 


[By  Samuel  Smith,  Ordinary  of  Newgate.] 

HEsry  Harrison  found  guilty  of  the  wilful,  barbarous  Murder  That  if  he  made  any  falfe  Appeal  to  God,  it  would  very  much  hazard  his 

of  Dr.  Clench.  He  was  bred  up  a Lawyer's  Clerk  ; afterwards  he  Salvation  ; yea,  that  this  would  bring  fwilccr  Deftruition  upon  him  ; and 

lift-.d  himfelf  to  be  a Trooper  in  the  Lord  Dartmouth’s  Regiment.  that  his  perfifting  to  deny  the  Murder,  would  make  him  to  be  lei's  credit- 

tlpon  tiie  10th  c.f  January  UQ,  he  offered  to  difeourfe  with  me  upon  the  ed  ; becaufc  two  Perfons  who  lately  murdered  their  Wives,  imprecated 

Caufe  of  his  Confinement:  I deftred  that  whatever  he  faid,  he  would  themfelves  if  they  knew  any  thing  of  it,  and  yet,  after  an  Hour’s  denying 

do  it  in  the  PrefeHce  of  the  Heart-Searching  God,  and  as  if  he  were  of  it  at  the  Place  of  Execution,  confeffed  it  at  laft.  I told  Mr.  Harrifon, 

at  the  Point  of  Death:  He  did  profefs  he  would  do  fo.  He  faid,  that  he  would  be  an  inveterate Atheill,  if  he  fttould  dare  to  die  with  atv 

that  he  had  been  arraigned  before  for  Murder;  but  it  was  only  execrable  Lye  in  his  Mouth:  He  faid,  after  all  Advice,  that  he  would  at 

found  Munfiaughtcr : That  he  did  not  after  this  walk  fo  circumfpedly  his  Death  deny  that  he  knew  any  thing  of  the  Murder  ol  Dr.  Cl- rich  : He 

ns  he  ought,  but  was  guilty  of  prophaning  the  Sabbath , and  many  grofs  confeffed,  that  he  could  not  rcfle.fl  on  the  Juftice  of  the  Court,  nor  the 

Sins,  which  he  lived  in  very  lecurely  s but  that  God  by  this  Dillrefs  had  Integrity  of  the  Jury  in  their  Vcrdufl,  who  had  proceeded  according 

awakened  him  to  call  to  Mind  thofe  great  Sins  which  he  had  committed,  to  what  was  depofed  againfl  him  ; and  that  he  expefted  that  the  Sentence 

faying,  that  God  had  ftrange  Ways  to  bring  Sinners  to  Repentance.  Upon  of  Death  would  pafs  upon  him  ; yet  he  blames  the  Witneffcs  for  their 

this  I advifcd  him  finccrcly  to  jullify  God,  as  righteous,  in  finding  him  being  fo  pofitive  in  their  Allceations  againll  him,  when  himlclf  is  clear 

out  in  his  Iniquities;  or  elfe  Death  would  be  more  terrible,  and  his  eter-  of  Murder  in  his  Conference  : He  faid,  that  God  had  juftly  fuffered  a 

nai  State  very  hazardous,  if  he  now  trifled  with  God,  and  did  not  inge-  fhameful  Death  to  befal  him,  becaufe  he  lived  fo  long  in  an  habituated 

rtuoufly  confefs  his  finful  Courfs  of  Life.  Hereupon  he  fpoke  very  vilely  Courfc  of  Vicioufnefs,  wifhoutany  Remorfe  for  it  till  now. 

of  himfelf,  as  having  been  of  a difiulute  Life ; that  he  feidom  minded  the  This  is  all  the  Account  I can  give  of  Mr.  Harrifon ; though  I fre- 
Publick  Worfliip  of  God,  nor  the  private  Duties  of  Religion  ; that  he  quently,  with  others,  follicilcd  him"  to  an  ingenuous  and  free  Confcffion 

was  a common  Swearer  in  ordinary  Difeourfe,  and  guilty  of  notorious  of  his  Crime,  alluring  him,  that  if  he  durft  die  in  the  Denial  of  it,  by 

Sins  ; that  hr  never  received  the  Sacrament  of  the  Lord’s  Supper,  becaufe  any  mental  Refervacion,  or  Equivoc3tion,  he  would  merely  ruin  his  Soul 

it  is  an  Obligation  to  amend  an  evil  Life;  which  he  being  accuftomcd  eternally, 

unto,  he  forbore  the  Sacrament,  that  he  might  not  aggravate  his  Sins 

and  future  Condemnation.  1 told  him,  that  his  being  unwilling  to  come  A Copy  of  the  Paper  writ  by  Captain  Hamfon’j  nun  Hand,  add  delivered  to  a 
under  fuch  a facred  Tie  of  Reformation,  expofed  him  deeper  into  Satan's  Minifier  at  the  Piace  of  Execution. 

Snares  of  Temptation. 

After  this  Ik  freely  acknowledged,  that  he  had  forae  acquaintance  with  V[OWI  am  come  here  to  die,  the  People  expeft  a Speech  and  Con- 
Dr.  Clench,  and  too  much  Familiarity  with  the  Woman  to  whom  the  A ^ feffion ; for  the  Words  of  dying  Men  always  omhc  to  be  believed 

Dc&or  lent  Money;  and  that  upon  his  not  liking  of  the  Security  given  by  the  Survivors.  I thank  God,  I am  not  an  Athcifl,  nor  a Man  that 

for  the  Repayment,  the  Doctor  would  not  forbear  any  longer : Harrifon  makes  Equivocations  or  mental  Refervations  ; but  was  educated  in  the 
laid,  this  did  fret  him,  yet  he  ufed  no  threatening  Words  ; and  faid,  that  if  Proteftant  Religion.  The  greateft  Grief  I have  (next  unto  my  offend  - 

his  Son  had  been  acceltiry  to  fo  barbarous  a Murder,  and  himfelf  knew  it,  ing  my  great  and  gracious  God)  is  that  of  ray  Relations  for  no  Difaftcr 

he  would  difeover  him.  Harrifon  made  frequent  Appeals  to  God,  that  he  was  ever  in  the  Family  before,  (but  I pray  God  give  them  Comfort)  be- 

knew  nothing  of  this  Crime,  in  Thought,  Word,  or  Deed.  I-  replied,  ingall  of  them  People  of  Reputation,  as  is  well  known  to  a great  many 

• To  be  read  after  bis  Trial  in  Vol.  IV.  Page 
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in  this  Town,  I havlng’had  Tome  Differences  with  Tome  of  them.  I Jo  wronged  to  forgive  me  ; defiring  all  that  f.-e  n\c  this  Day  to  live  2 godly, 
own  I lived  for  feme  Time  an  irregular  Life,  which  was  difplrjfing  to  righteous,  andl'ob-T  Life,  to  theend  that  they  may  attain  cvcrklHng  Life, 
them  ; God  forgive  me  for  it : And  it  was  for  my  Sin$  God  thought  Sc,  through  jel'us  ChrH:  our  Lord.  Amen. 

out  of  his  infinite  Jufiicc,  to  luffer  this  heavy  Affliction  to  come  upon  God  blcfs  the  King  anil  Queen,  and  ihe  prrfcnt  Government,  my 
me;  which  1 firmly  believe  tends  for  my  ever!  ailing  Salvation,  thro'  the  Judges  and  Jury ; the'teft  I refer  to  a fmall  Trcatife  I have  left  with  my 
Merits  and  Mediation  of  JcfusChriit  my  Saviour,  who  came intothe  World  Friends,  concerning  the  Occafion  why  I was  fufp-Gcd  to  he  one  of  the 
to  lave  Sinners,  and  me  the  chief,  as  ’[  have  acknowledged  and  reputed  Murderers  of  Dr.  Clench  ; which  I have  defir-.  J them  to  publish  -.cry  fud- 
myfelf ; I afiuredly  now  hope  for  Mercy  at  his  Hands,  being  innocent  of  dcnly  after  my  Death  (a).  Farcwe!,  in  the  Name  of  God.  Amrn. 
this  black,  bloody,  inhuman  Murder  I now  .lie  for,  in  Thought,  Word,  God  reward  all  thofe  worthy  Divines  who  have  alliflcd  me  in  aiy  kea- 
or  Deed,  heartily  forgiving  thofe  that  were  the  Authors  of  it;  as  alfo  pray  venly  Journal  lince  my  Condemnation, 
to  God  to  forgive  them,  as  I humbly  beg  of  thofe  1 have  in  any  wife 


NUMBER  XXXIII. 

The  C A S E of  Spencer  Cowper,  John  Marson,  Ellis  Stephens,  and  William  Roger*, 

Gentlemen  (b). 

[Publijlxd  by  them  in  1699.] 

Firfl,  la  General,  . Court  was  equally  divided  a»  to  his  being  bailed,  and  confcquently  he 

was  remanded  to  Prifon. 

TH  E faid  four  Gentlemen  were  in  very  good  Employments,  and  There  he  lay  all  Trinity  Term,  1690,  and  Part  of  the  long  Vocation, 
eafy  in  their  Circumftanccs ; Mr.  Marjm  and  Mr.  Stephens  are  At-  for  the  Space  of  two  Months,  till  the  Affixes  at  Hertford drew  near;  and 
torncys  at  Law,  ingoodBufincfs,  and  Mr.  Regers,  a Scrivener,  in  Quern-  then,  upon  enquiring  at  the  Cream  Office,  not  hearing  that  any  Writ 
Jirtet,  Lend»n,  and  of  unfpotted  Reputations ; the  laft  an  utter  Stranger  was  fued  out  for  his  Removal,  in  order  to  his  Ti  ial  at  Hertford,  lie  caufed 
to  Mr.  Cowper  1 when  at  once  they  were  accufed  of  being  together,  with  a Writ  to  be  iilued  out  for  that  Purpofs,  fearing  his  Enemies  defigned  to 
the  bafelt  and  mod  execrable  Crime  that  the  greateft  Villain  in  the  World  keep  him  in  Gaol,  or  at  lead  to  continue  the  Slander  and  Profecutioii  as 
is  capable  of  committing.  long  as  they  could  : TkeProfocutors  underdanding  this,  fued  out  the  like 

Nay,  in  one  Refpect,  they  were  accufed  of  doing  what  the  mod  har-  Writ  at  their  Inllnncc  ; and  Mr.  Cowper  was  removed  on  that  Writ,  led 
dened  in  Wickcdncfs  never  did  ; that  is  to  fay,  of  having  contracted  the  going  on  his  own  Writ  Ihoulci  have  (hewn  too  great  a Confidence  in  his 
Guilt,  and  run  the  imminent  Hazard  of  Murder,  without  any  Tcmpta-  Innocence,  which  was  not  to  be  endured. 

tion  or  Provocation  to  it,  or  other  Caufe  wliatfoever.  Thcfc  few  Steps  of  the  Proceeding,  out  of  many  of  the  like  Nature 

For  it  has  plealed  the  Providence  of  God  to  fence  their  Innocence  with  (which  are  omitted  to  avoid  Length)  may  ferve  to  ilicw  that  the  Profc- 
fuch  Circumdances,  that  their  very  Enemies  and  I’rofccutois  (though  cution  was  far  from  being  a faint  one,  but  was  induilrious  and  artificial 
to  make  their  Calumny  to  gain  Credit  in  die  World,  it  was  necedary  they  to  the  lad  Degree,  and  was  (unluckily  for  the  four  Gentlemen  concerned) 
fliould  allign  fomc  Caufe  and  therefore  they  made  it  be  reported,  ‘1  hat  it  a Hided  by  a Circumdance  not  material  to  the  Judice  of  their  Caufe,  but 
wasdonefor  the  Sake  of  Gain  to  Mr.  Cr.ifor)  never  once  had  the  Impu-  notorioufiy  true  ; That  an  Elcciion-Intcrcd  was  thought  in  great  men  - 
dence  at  the  Trial  lb  much  as  to  fugged  the  fame,  or  any  other  Caufe,  furc  to  depend  upon  carrying  on  the  Accufation  : Which  was  the  harder 
though  often  pm  in  Mind  tif  it : Nor  can  they  yet,  withal!  their  Malice,  upon  the  lour  Gentlemen,  lor  that  none  of  them  were  at  all  concerned  in 
invent,  much  lefs  prove,  the  lead  Ground  or  Reafon  that  could  incite  that  Cyntrovcrfy,  and  three  of  them  not  fo  much  as  in  a Wifli  one  Way 
them,  or  any  of  them,  to  the  committing  a Sin  fo  unnatural  in  itfelf,  and  or  othrr. 

fo  generally  d-tefted  and  puniflicd,  as  well  in  this  World  as  chat  to  come.  Notwitliflanding  this  unhappy  Juncture,  on  their  Trial  their  Inno- 
find all  this  without  any  Proof  that  a Murder  was  committed  by  any  cenee  was  fo  clear,  that  they  were  acquitted,  to  the  Satisfaction  of  all 
one  -,  it  bringthc  VerdiCtof  the  Coroner’s  Inqucd,  fairly  impannrllcd  (on  indifferent  Pcrfons  there  prefent. 

the  fr.(h  View  of  the  Body,  0:1  confulting  two  Surgeons  and  a Midwife,  After  the  Trial,  which  was  at  the  Summer  Affizcs,  in  the  Year  1699, 
who  then  had  the  View  likewife,  and  a full  Examination,  which  laded  their  Prolocutors,  that  they  might  be  further  vexatious,  and  keep  up  ih-r 
near  fix  Hours),  That  the  Deccafed  drowned  herfclf,  being  Non  tempts  Talk  againir  thcfc  four  Gentlemen  (though  they  had  nothing  to  obietd  ta 
vtcr.th.  And  ’tia  humbly  prefumed,  that  all  unprejudiced  Pcrfons  who  theFairncfs  of  theTrial,  nor  any  Defect  i n their  Preparations  towards  it), 
heard  that  Matter  fully  canvafied  at  the  Trial,  on  the  entire  Circum-  immediately  fought  out  .or  an  Herr  Male  to  bring  in  an  Appeal,  to  try  thent 
dances  of  the  Cafe,  were  convinced  there  was  no  Ground  to  believe  the  again,  and  put  them  to  frefh  Charge,,  and  keep  them  longer  under  the 

contrary.  Sufpicionof  fo  great  an  Infamy  on  the  very  fame  Evidence,  without  any 

So  that  nothing  but  the  Zeal  of  fomc  Quakers  for  the  Reputation  of  Pretence  of  the  lead  Addition  to  it. 
their  Scff,  toclear  it  from  being  liable  10  the  fame  Infirmities  the  reilof  the  In  the  fame  long  Vacation,  1699,  they  found  out  the  Infant,  Henry 
World  are,  affifted  by  the  Heat  of  F.i&ion,  which  is  in  mod  Boroughs,  Stout,  (whole  Name  was  afterwards  made  ufe  of  for  bringing  the  Appeal) 
could  ever  have  dirred  up  3 Profecutioii,  and  have  made  fo  much  Noife  in  and  might  have  fued  out  the  Writ  of  Appeal  either  before  the  then  next 

tiie  World,  with  it,  out  of  fuch  Matter.  Michaelmas  Term,  or  in  it,  in  the  Vacation  following,  or  in  Hillary 

Term  after ; but  their  End  was  purely  malicious  to  cruih  the  Accused 
Next,  at  te  Particulars,  with  the  Calumny  ; and  therefore,  to  keep  up  the  fame  as  long  as  poffi- 

Mr.  Csupcr,  the  Day  on  which  the  Deccafeii’s  Body  was  found,  was  ble,  the  Writ  was  not  foaled  till  the  very  lull  Sea]  within  the  Year  after 
examined,  among  many  others,  before  the  Coroner’s  Inqucd ; and  which  the  Deccafod  drowned  herfclf,  and  not  above  three  or  four  Days  before  ihc 
is  very  remarkable,  did  then  freely  give  an  exact  and  full  Account  of  End  of  that  Year  (the  Time  limited  by  tbeLawfor  bringing  Inch  Writ), 
every  the  lead  Circumdance  of  Fait  that  has  been  at  any  Time  fmee  and  then  too  without  the  f onfent,  nay  without  the  Privity  or  JCnavvfodiU 
proved,  or  pretended  to  be  proved  ugainll  him,  throughout  the  whole  cither  of  the  Plaintiff  himfdf,  or  of  his  Mother,  (his  Guardian  by  Nur- 
Profrcution.  tore)  without  whole  Approbation  the  Writ,  by  Law,  Ihould  not  have 

When  the  Circuit  was  ended  (for  this  Accident  happened  while  the  been  fued  out,  nor  an  Infant  engaged  in  Inch  a Profocution  for  Blood, 

Affizcs  were  holding  at  Hertford),  which  unhappily  drew  thcfc  Gentlemen  which  after  a fair  Acquittal  is  adjudged  innocent. 

to  that  Town,  about  a Month  after  the  Sitting  of  the  faid  Coroner's  In-  About  a Month  after  the  faid  Time  limited  by  Law  for  the  bringing 

qued,  the  faid  four  Gentlemen  were  fcverally  lent  for,  and  readilv  came  to  the  faid  Writ  was  palled,  (after  fevcral  Letters  had  been  font  to  the  fame 

the  Lord-Chief-Juflicc  Holt,  and  were  examined;  and  what  they  then  in-  Pcrfon,  which  made  no  Mention  of  the  Appeal)  a Letter  was  font  either 

formed  the  Chief  Juftice  of,  on  fuch  fudJeiuand  fcveral  Examinations,  from  fomc  of  the  Prof-cutors,  or  by  their  Order,  to  an  Aunt  of  riic  Iit- 

bas  not  been  fo! lifted  or  contradicted  in  the  Icalr,  but  on  the  contrary  was  font,  defiring  the  Child  might  be  font  up  to  foe  an  Appeal ; which  the 
conftantly  adhered  to,  and  at  laii  proved  and  made  good  at  their  Trial.  fold  Aunt  faid  flic  read  to  the  Mother,  and  was  the  firit  Notice  pretended 
That  after  t'neir  faid  fiifo  Examination  they  were  diimiffcd  with-  to  be  given  ; but  the  Aunt  being  allied  (when  this  Matter  was  examined 
out  Bail,  and  thereby  had  an  Opportunity  of  flying;  as  undoubtedly  before  the  Lord  Keeper)  if  flic  than  knew  the  Meaning  of  the  Word  Jp- 

they  would  have  done  if  eonl’cious  of  any  Guilt.  Then  they  were  fent  for  peal?  She  owned  flic  then  did  not ; and  the  Mother,  to  whom  the  Letter 

a fecond Time  and  examined,  and  admitted  to  Bail;  and  afterwards  (the  was  read,  affirmed  before  the  Lord  Keeper,  Ihe  did  not  then  knew  vvh.it 
I’rolccutors  having  in  the  mean  time  collected  fcveral  Informations  and  it  mcanr,  it  not  being  explained  in  the  Letter  ; but  that  ihc  imagined' it 
Certificates,  containing  Obforvations  and  Opinions  of  the  Pofture  and  was  fomc  Proceeding  in  order  tc*  put  her  Child  into  PofTeffion  of  the  De- 
Manner  in  which  the  Dcceafed’s  Body  was  found,  and  what  appeared  on  ceafed’s  Effate,  or  Ibme  Part  thereof,  vrhicb  the  faid  Mary  Stout  (to  ia- 
Vicw  thereof,  five  Weeks  after  it  bad  been  buried  by  tlic  Profccutors,  and  duce  the  Mother  to  pan  with  her  Child,  and  help  the  faid  Mery  S-  *1  to 
ufed  before  as  they  plcafcd)  Mr.  Csutper  and  Mr.  Marfon  were  committed,  prove  his  Pedigree)  had  before  fraudulently  caufed  to  be  infinualed  to  her. 
and  the  ocher  two  foil!  continued  upon  Bail.  And  thus  the  Appcllantor  his  Mother  (who  only  could  legally  do  it) 

It  is  remarkable,  that  in  procuring  thcfc  Informations  and  Certificates,  were  fo  far  from  hat  ing  fued  out  this  Writ  within  the  Year  and  Day,  that 
and  in  the  whole  Conduct  of  the  Procefs  (fo  far  as  carried  on  in  the  they  never  heard  of  it  till  a Month  after,  and  then  only  as  aforefaid  ; fo 
Country),  the  Profccutors  applied  thcmfelvcs  at  Hertford  to  thofe  very  that  the  faid  Writ  was  unlawfully  foed  out. 

Perfons,  and  thofe  only,  who  they  knew  Were  profelll-d  Enemies  to  Mr.  As  foon  as  the  Mother  and  the  Infant  (the  Plaintiff)  came  to  iindt  rlhnd 
Ctrwper  s Relations,  upon  account  of  Contravcrfics  arifrng  at  Elcdlions,  what  had  been  doing,  and  that  nothing  war  done  towards  letting 
and  otlicrwifc.  . the  Child  have  any  Part  0)  the  HiUte,  bur  only  to  profecutc  a Suit  of  Rc- 

Mr.  Marfon,  on  his  Habeas  Csrpus,  was  afterwards  admitted  to  Bail:  venge  after  an  Acquittal,  againft  Gentlemen  of  goad  Characters,  md 

But  Mr.  Cowper  appearing  in  the  King's-Btnch,  on  the  like  Writ,  the  where  no  Murder  at  all  had  been  proved  ; they  declared  their  utter  Diflike 

fa)  The  Bonk  here  fpoken  of,  intituled,  Tut  h-Jt  iTeris  of  a dying  Penitent,  containing  a loog/tedious  Account  of  hi*  Acquaintance  with  Mr*-  Ptuvurieb,  and  hi*  Defcuce  on 
his  Trial,  which  i»  already  printed,  was  not  thought  proper  to  infer!. 

(b ) This,  and  the  fallowing  Cafe,  though  fo  material,  are  omitted  in  State  Trials,  Vol.  V.  and  fiiould  be  read  (niter  the  Trial  of  Syrntrr  Cowper,  Efqj  in  that  Volume,',  Page 
13*.  And  as  that  Murder  made  fo  great  a Noife,  and  the  honourable  P-uitm  accufed  having  made  fo  confidcrablc  a Figure  iu  Life,  it  s thought  proper  to  iuferl  thofe  curium 
Thins*  that  were  wrote  at  that  Time  reiatiog  to  it- 

Voi,  VIII.  Rrr  of 
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of  the  Proceeding,  and,  without  fo  much  as  treating  with  any  of  the 
laid  four  Perfons  profccutcd,  or  with  any  employed  by  them  (purely  from 
an  Abhorrence  of  the  Action,  and  their  Refetttment  oj  the  Cheat  put 
upon  them,  and  the  Advice  of  their  Friends,  as  contrary  to  good  Con- 
fcicncc,  and  their  Intereft,  to  let  Mary  Stout  the  Petitioner  have  the 
proving  the  Infant’s  Pedigree  in  an  Appeal,  which  was  his  1 itle  to  the 
Lands  in  Mary  Stout's  Poffeffion),  went  with  an  Uncle  and  Aunt  of  the 
Infant,  and  demanded  the  Writ  of  the  Sheriff,  tendering  him  his  Fee  for 
the  Return  thereof,  which  he  (not  then  knowing  of  any  Guardian  ai- 
ffened)  delivered  to  them:  And  though  it  fhould  be  admitted,  that  the 
Sheriff  in  fo  doing  did  not  ftrietly  purfuc  the  Mandate  of  the  W rit,  which 
requires  a Return  at  the  Day  in  Court;  yet  die  fame  Mandate  is  in  moft 
original  Writs,  and  noiwidifhndinc  the  Sheriff  never  fcruplesco  deliver 
the  Party  his  own  Writ,  with  the  Return.  And  in  this  Calc  the  Plain- 
tiff and  his  Mother,  and  two  of  his  neareft  Relations,  demanding  the 
Writ,  and  the  Sheriff  having  no  Notice  of  any  other  Guardian,  it  leans 
as  excufable  in  the  Sheriff,  as  if  a Plaintiff  of  full  Age  had  come  for  his 
own  Writ : But  it  is  admitted  the  Court  of  King's- Bench  was  of  Opinion, 
That  the  Sheriff  in  Striftnefs  is  to  return  his  Writ  at  the  Day  and  Place 
mentioned  in  the  Return ; and  for  not  doing  fo,  the  Sheriff  was  fined,  anJ 
paid  two  hundred  Marks. 

The  Sheriff,  before  the  faid  Fine,  was,  by  Order  of  the  King  s-Bench, 
examined  very  Uriel! y on  Interrogatories  in  Writing,  tending,  among  other 
Tbines,  to  difeover’ how  far  the  Appellees  were  concerned  in  procuring 
the  V/ril  from  the  Sheriff ; to  which  the  Sheriff  anfwercd  on  Oath  fully, 
in  Writing,  and  very  truly  denied  all  Correfpondence  with  the  Appellees, 
or  any  on  their  Behalf,  touching  the  Delivery  of  the  faid  Writ,  all  Re- 
ward, or  Promife,  or  Security;  and,  in  fhort,  That  he  never  knew  of 
the  Appellants  and  the  other  Perfons  coming  to  him,  nor  any  Ways  had 
heard  thereof,  till  he  favv  them  : And  then  delivered  the  Writ  and  Return 
u>  them,  as  believing  it  fair  and  lawful  fo  to  do ; and  for  no  other  Rcafon 
vhatfoever.  , . 

Notwithlfonding  the  Petitioner  preferred  her  Petition  to  the  now  Lord- 
Keeper  (by  Advice  of  her  Counfcl)  to  grant  her  a new  Writ  of  Appeal 
in  the  fame  Form,  as  having  fufficient  Authority  fo  to  do : And  the  faid 
Infant,  the  Appellant,  and  his  Mother,  preferred  another  Petition  to  the 
laid  Lord-Keeper,  difowning  the  former  Writ,  as  fued  forth  without 
their  Confent ; that  they  never  knowingly  approved  thereof,  and  defir- 
ing that  no  new  Writ  might  iffiic  in  the  Infant’s  Name  : And  the  Lord- 
Keeper,  heing  affifted  by  the  Mailer  of  the  Rolls,  the  late  Lord  Chief- 
Juftice  of  the  Common-Pleat , the  I.ord  Chief-Baron,  and  Mr.  Juflicc 
Powell,  one  of  the  Judges  of  the  Cerumen- Pleat,  the  Appellant  and  his 
Mother  appeared,  and  owned  their  faid  Petition;  find  on  a full  Hearing 
on  both  the  faid  Petitions,  and  Counfcl  on  both  Sides,  the  faid  Lord- 
Keeper,  Matter  of  the  Rolls,  Lord  Chief- Juftice,  Lord  Chief- Baron, 
and  Judge  Powell,  were  all  of  Opinion  unanimoudy, 

1 . That  the  Chancery  load  Power  to  relieve  in  Jtuh  Cafe , and  renew  the 
Wr  it,  if  it  were  jujl  fo  to  do. 

2.  But,  That  in  tbii  Cafe  it  was  not  juft  or  ref  enable. 

The  Reafons  then,  and  yet,  infilled  on  to  maintain  the  latter  of  thefc 

Points  were  thefc : 

1.  Becaufe  the  Appellant  Infant,  or  his  Mother,  Guardian  by  Nur- 
ture, had  no  Notice  that  the  Writ  was  filed  out,  till  above  a Month  af- 
ter the  Year  and  Day  paft;  and  confeqiiently  the  Writ  was  never  well 
fued  out : It  being  in  no  Body’s  Power,  by  Law,  but  the  Appellant’s,  to 
foe  out  fuch  Writ ; and  in  Cafe  of  Infancy,  as  well  as  in  the  Cafe  of  an 
Appellant  of  full  Age,  the  Writ  is  fued  out  in  the  Perfon  of  the  Appel- 
lant and  fhould  be  done  by  the  Confent  of  his  next  Friends;  and  no 
Guardian  afiigned  hath  any  Thing  to  do  therewith  till  the  Writ  be  pend- 

1,1  2.  Becaufe  it  appeared,  that  as  foon  as  ever  the  Appellant  and  hisMo- 
ther  knew  what  was  doing,  they  renounced  the  laid  Writ,  and,  to  pre- 
vent profociiting  the  fame,  went  and  withdrew  it  from  the  Sheriff,  toge- 
ther with  an  Uncle  and  Aunt  of  the  Infant. 

- Becaufe  the  Appellees  were  none  of  them  in  the  leaf!  privy  to  this 
T refaction,  nor  did  the  Petition  pretend  to  prove  or  alledge  they  were  : 
But  on  the  contrary,  the  Sheriff,  having  been  examined  on  the  linked 
Interrogatories  that  could  he  framed,  had,  on  his  Oath,  acquitted  all  the 
Appellees  from  having  the  leal!  to  do  in  that  Matter,  but  that  he  did  it  as 
conceivin'*  it  lawful  and  ufual  to  deliver  the  Plaintiff  in  any  A&ion  his 
own  Writ;  and  not  knowing  at  that  Time  that  any  Guardian  was  afiigned 
to  profecute  the  fame.  . , 

‘ I-  ;5  a Maxim  in  Law,  That  what  is  done  amongtt  others  ought  not 
to  hurt  a third  Perfon  ; and  as  the  Appellees  would  have  been  delayed  and 
kept  under  CalumnV  bv  this  Means,  without  their  Fault;  fo  no  Security 
could  he  given  them  that  the  new  Writ  fliould  be  literally  the  fame  with 
the  former,  is  it  ought  to  be ; and  no  Writ  being  now  legally  to  be  pro- 
fccutcd againft  them,  they  ought  not  to  be  deprived  of  the  Benefit  and 
Protection  of  the  Law,  without  any  Acl  or  Default  in  them  fo  much  as 
pretended  or  afiigned  by  the  Petition. 

e.  The  Infant,  by  Law  Plaintiff  in  Appeal,  has,  notwithstanding  his 
Guardian,  fuch  Power  over  the  Suic,  that  three  Cafes  were  cited  wherein 
the  Infant  war.  by  the  Court  permitted  to  be  nonfuited,  without  and 
againft  the  Confent  of  the  Guardian  afiigned  to  profecute  the  fame;  and 
no  Inft.uicc  is  to  be  found,  wherever  an  Infant  wui  denied  fo  to  be  non- 

foitoLf^,,  may  defift  from  profecuting  a Writ  depending,  without 
Confent  of  his  Guardian  afiigned,  Vis  much  more  unn-afonable  fuch 
Guardian  afiigned  fhould  force  the  Plaintiff  to  have  or  foe  out  fuch  Writ, 
efpcciatly  to  be  rettored  to  it  whether  he  will  or  no,  in  an  extraordinary’ 
Manner ; which  rcafon  is  enforced  in  this  their  unprecedented  applying 
to  the  legiOative  Power  in  this  Matter. 

-.  To  make  good  the  !a(l  Rcafon,  a Petition  was  preferred  to  the  Lord- 
Keeper  by  the  Plaintiff  and  his  Mother,  againft  having  the  Writ,  and 
difowning  their  Knowledge  of  the  Effect  of  the  rermtr  Writ;  and  both, 
wi;h  an  Uncle  and  Aunt  of  the  Plaintiff,  appeared  to  juitify  that  Peti- 


tion ; and  the  Woman  avowed,  that  when  ftte  parted,  with  her  Son,  to 
for  the  Appeal,  flic  thought  that  it  was  in  order  to  obtain  the  Dcccafed’s 
Eilatc,  as  the  Petitioner  had  fraudulently  induced  her  to  believe. 

8.  The  Appeljant  and  his  Mother  infilled,  th-r  the  Infant  being  Heir 
at  Law  to  the  Dcccafed,  and  fo  intitlcd  to  her  Eilatc,  unlcfs  fome  Way- 
diverted  by  Will  or  Settlement  (which  the  Petitioner  would  never  fatisfy 
them  in),  and  the  Petitioner,  with  her  Son  John  Stent,  being  in  Poficfiion 
of  that  Fftate,  they  thought  it  very  improper  the  Petitioner  fhould  have 
the  proving  the  Plaintiff’s  Pedigree  in  an  Apptal,  which  wits  his  Title 
to  an  Efhtc  the  Petitioner  held  hom  him  for  Recovery  whereof  the  In- 
fant, and  his  Mother  as  Guardian,  preferred  their  Bill  in  Chamerj  - 
which  Suit  is  dill  depending. 

Thefc  Reafons  were  enforced  by  fever?.!  Confiderations,  fhewing,  that 
this  Writ  of  Appeal,  of  all  others,  ought  not  to  be  favoured : 

t.  Becaufe  fued  out  dandelBncly  and  fraudulently,  as  a fore  faid,  by  one 
who  had  no  Power. 

2.  Becaufe  deferred  two  whole  Terms  after  the  Acquittal  on  the  Judg- 
ment, and  not  taken  out  till  the  laft  Seal,  about  four  Days  within  the 
Year;  which  Qiews  they  did  not  dclign  Juftice,  hut  tofpin  out  a Scandal 

long  as  they  could,  malicioufiy  and  vcxatiouflv. 

3.  An  Acquittal  on  Indictment,  was  a Bar  to  an  Appeal  n:  the  Com- 

an  I.aw;  and  though  that  Bar  be  taken  away.  State  H.  VIl.  fovhich 

let  in  the  Indictment  within  the  Year  and  Day)  left  Perfons  fticitld  pro- 
cure themfeives  to  be  acquitted  on  Indictments  by  faint  Profecurions  ; 
yet,  fince  this  Profecution  was  far  from  faint,  the  Appellees  in  this  Cafe 
are  within  the  Rcafon  and  Equity  of  that  Plea ; and  the  rather,  for  that 
the  Petitioner,  who  would  profecute  this  Appeal,  was  the  principal  I'ro- 
fecutor  of  the  Indictment,  and  did  it  with  all  imaginable  fndiiftry,  affifted 
by  the  united  Intereft  of  the  Quakers,  and  the  Prejudice  of  a Party  in  the 
Town  of  Hertford,  difobliged  on  the  Score  of  Elections. 

4.  Appeals  have  not  been  favoured  fince  the  S:~t,  H.  VII.  except  in 
Cafes  of  Conviction,  and  Pardon  obtained  by  Surpri/.r,  or  after  fome 
clearer  frefh  Difeoverv  by  additional  Evidence;  which  neither  is,  nor 
can  be  pretended. 


The  CASE  of  Mrs.  Mary  Stout,  Widow. 

I N March,  i6gq,  being  within  the  Space  of  a Year  after  the  fuppafed 

Murder  of  Mrs.  Sarah  Stout,  a Writ  of  Appeal  was  fued  out  of  the 
High-Court  of  Chaneery,  againft  Spencer  Cswper,  Efq.  John  Marfon,  E..is 
Stevens,  and  IVUliam  Rogers,  Gentlemen,  in  order  for  the  Trial  of  them, 
at  the  Suit  of  one  Henry  Stmt,  Heir  at  Law  to  the  Decerned,  and  the  Ap- 
pellant named  in  the  Writ  of  Appeal,  who  at  the  Time  of  filing  out  fuch 
Writ  was  about  the  Age  of  ten  Years. 

Mrs.  Stent,  the  Mother  of  the  Dcccafcd,  after  fuch  Appeal  was  fued 
out,  caufcd  the  fume  to  be  delivered  to  one  Mr . Bofloti  Toiler,  the  Undrr- 
Sheriff  for  the  County  of  Hertford,  in  order  for  his  apprehending  of  the 
Appellees  mentioned  in  the  laid  Writ.  And  Ihe  fearing  left  he  would 
he  either  remifs  or  unmindful  in  the  due  Execution  thereof,  fome  (heft 
Time  after  flic  font  a Neighbour  of  hers  to  Mr.  Toiler,  to  kn.  . what  lie 
had  done,  or  would  do,  with  ihe  Writ  ? Whether  he  h.--!  cxre ...  J the 
fame,  or  whether  he  would  return  the  Parties  were  imt  to  b.  round? 
Which  Meflagewns  duly  carried,  with  a particular  Account,  that  Mrs. 
Alary  Stout,  the  Mother  of  the  Dcccafcd,  was  the  Perfon  that  fen:  the 
fame.  To  which  Mr.  'Toller  returned  this  Anfwcr,  Airs.  Stout  is  ,r  very 
buff,  untafy  Woman ; hut  however , when  the  Writ  is  out,  J will  male  fuels  Re- 
turn thereof  <n  the  Law  dirt£!s. 

Mrs.  Stout  having  received  fuch  an  Anfwcr,  and  cxpecling  to  have  a 
Return  of  the  Writ,  according  to  Mr.  Teller’s  Promife,  on  the  thirteenth 
of  April  following,  was,  in  order  thereto,  and  for  the  further  defigned 
Profecution  of  the  Matter,  duly  admitted  Guardian  to  the  Appellant; 
and  as  fuch,  on  the  fifteenth  of  the  fame  Month  of  April,  heing  the  fir  ft 
Day  of  the  then  Eajltr-Tctm,  appeared  pcrlonally  in  the  Court  of  King's- 
Bench,  in  order  to  arraign  the  Appellees,  in  cafe  the  Under-Sheriff  fhould 
have  returned  them  taken. 

Upon  fuch  Attendance  of  Mrs.  Stout , Mr.  Toller  was  frequently  called, 
pending  the  whole  Time  the  Court  fate,  (the  Writ  being  then  returnable) 
to  make  a Return  of  the  Writ : But  he  made  Default,  and  inftead  thereof 
Mr.  Marfon,  one  of  the  Appellees,  appeared  in  Court,  and  prayed  either 
to  be  arraigned  or  difeharged ; though  the  Writ  was  not  then,  or  ever  fince 
fcen  or  returned  in  Court : So  that  fuch  Mr.  Marfan's  Motiou  appearing 
only  to  be  a Shew,  or  Bravado,  no  Damage  or  Advantage  being  to  be 
fuftained  or  gained  to  him  thereby,  the  fame  was  refected. 

Upon  the  fecond  Day  of  the  lame  Term,  the  Court  of  King' s-Bench 
was  moved  on  the  Behalf  of  Mrs.  Stout,  that  a lhort  Day  might  be  ap- 
pointed peremptorily  for  Mr.  Toller  to  make  his  Return.  But  then 
(though  Mr.  Marf.n  knew  of  the  Writ  of  Appeal’s  coming  to  Mr.  Toller's 
Hand,  as  appears  by  his  praying  an  Arraignment  but  the  Day  before)  ft 
was  fuggefttd  in  Court,  That  no  writ  of  Appeal  was  ever  left  with  Mr. 
Teller  againft  the  Appellees  : And  upon  fuch  Suegeftion,  Mrs.  Scout  then 
loft  the  Benefit  of  her  Motion,  and  was  forced’ the  next  Day  to  get  an 
Affidavit  of  the  Delivery  of  the  Writ,  which  flic  accordingly  did  ; ar.d 
thereupon  file  moving  again  for  a peremptory  Return,  then~the  Under- 
Sheriff’s  Receipt  of  the  Writ  of  Appeal  was  granted,  and  thereupon  a 
Rule  of  Court  obtained  to  compel  him  to  appear,  and  make  a Return  of 
the  Writ;  which  Rule  was  ferved,  and  thereupon  Mr.  Toiler  foon  after 
attended,  and  by  Affidavit  informed  the  Court,  That  upon  the  fixteenth 
Day  of  the  fame  Month  of  April  (which  was  a Day  after  the  Return  of 
the  Writ,  and  three  Days  after  Mrs.  Alary  Stout  was  admitted  Guardian  to 
the  Appellant)  he  delivered  up  the  Writ  into  the  Infant’s  Hand. 

Upon  which  Account  given  by  Mr.  Teller,  die  Court  of  King' s-Bench 
ordered  him  to  be  examined  upon  Interrogatories,  touching  the  Delivery 
of  the  Writ  ; and  accordingly  Mrs.  Stout  the  Guardian  prepared  the 
fame,  but  could  not  without  confiderable  Difficulty  get  him  examined 
(being  forced  to  be  at  the  Charge  of  two  or  three  Orders  of  Court,  for 
that  Purpofe,  before  be  came).  At  laft  his  Examination  was  taken,  in  and 
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bv  which  lie  owns  the  Receipt  of  the  Writ  of  Appeal ; and  that  he  was 
informed,  that  Mrs.  Mary  Stout,  the  Mother  of  die  Dccealed,  profecutcd 
the  faid  Writ-;  that  ftic  fent  the  fame  to  him;  and  that  the  infant,  the 
Appellant,  was  a perfect  Stranger  to  him,  when  he  delivered  it  into  his 
Hands : But  then,  to  extenuate  the  Matter  on  his  own  Behalf,  the 
Rcafons  healledgesin  his  Examination  for  fuch  his  Delivery,  arc.  That 
the  Appellant  came  with  the  Mother,  Uncle,  Aunt,  and  one  Mr.  IVad- 
firtl , an  old  Acquaintance  of  his,  for  the  Writ ; and  that  Mr.  Ifccdford 
informed  him  of  the  Reality  of  the  Appellant,  and  his  Relations;  and 
delivered  him  a Note  unJer  the  Hand  of  Wiliam  Coivprr,  Efq.  purport- 
ing the  fame.  That  the  Infant  was  the  Plaintiff  ia  the  Appeal ; that  one 
of  the  Women  was  his  Mother,  and  that  the  other  Man  and  Woman 
were  his  Uncle  and  Aunt ; which,  together  with  the  ready  Anfwersthcy 
cave  to  fuch  Quertions  as  Mr.  Toller  afleed  them,  induced  him  to  believe 
tnem  to  be  the  real  Parties ; as  in  his  Examination  he  fets  forth. 

Mr.  Toller  fays  further.  That  on  the  twenty-fixth  of  the  fame  Month 
of  April  he  deiired  the  Infant,  his  Mother,  Uncle,  and  Aunt,  to  deliver 
him  back  the  Writ ; but  they  declared.  That  the  Infant  with  Advice  had 
burnt  the  fame. 

Mr.  Toller  in  his  Examination  gives  this  Account ; That  fome  Ihort 
Time  before  his  Receipt  of  the  Writ,  he  received  a Letter  from  Mr.  - 
Will.  Couiprr,  to  know  whether  any  Writ  of  Appeal  was  come  to  his 
Hands  agair.it  Mr.  Sptnter  Cettvper ; to  which  he  anl'wered  there  was  none  : 
That  fome  Ihort  Time  after  Inch  Writ  was  come  to  his  Hands,  he  re- 
ceived another  Letter  from  Mr.  William  Camper,  to  the  fame  Effect  as  the 
former ; to  which  Mr.  Taller an  fwered  there  was ; and  fent  him  the  Con- 
tents of  the  faid  Writ : That  after  fuch  Writ  came  to  his  Hands,  Mr. 
Stencer  Ctu/per  fent  him  a Letter,  to  know  whether  he  had  received  any 
Writ  againft  him ; to  which  Mr.  Toiler  informed  him  he  had.  So  that 
by  Mr.  Toiler's  own  Examination  a perfedt  Correfpondcncc  is  owned  ; 
and  an  Intelligence  from  time  to  time,  and  from  one  Party  to  another,  ' 
is  given. 

That  upon  the  laft  Day  of  the  faid  Term,  Mr.  Toller's  Examination  war- 
reported  to  the  Court  of  King' s-Btnib ; who,  upon  hearing  the  fame, 
were  of  Opinion,  That  he  was  guilty  of  an  high  Mi  (demeanour,  and  was 
in  Contempt  of  that  Corn? ; and  thereupon  was  committed  to  the  Marjbol, 
and  fined  Two  Hundred  Marks. 

That  Mrs.  Seoul  having  received  no  SatisfadHon  for  the  Blood  of  her 
Daughter,  by  the  Undcr-'Shcrift's  being  fo  lineJ,  did  petition  the  now 
Lot d Keeper  for  a new  Writ ; the  Time  being  clapfed  then  for  the  filing 
out  of  another  in  courfc  : At  which  time  alfo  there  was  n crofs  Petition 
preferred  in  the  infant's  Name,  praying,  That  no  new  Writ  of  Appeal 
fliould  be  fued  out  in  his  Name.  And  the  fiibjedt  Matter  of  both  Pe- 
titions being  debated  before  the  now  Lord-Keeper,  the  Mailer  of  the 
Rolls,  the  late  Lord  Chief  Jullice  Treby,  the  Lord  Chief-Baron  Ward, 
am!  Mr.  Juftice  PetodT,  upon  fuch  Debate  it  not  then  appearing,  by  any 
pofitive  Proof,  that  the  Appellees  in  the  Writ,  nor  any  of  them,  were 
privy  to  the  Deftrticlion  of  the  Writ;  it  was  therefore  thought  hardly 
reasonable  that  a new  Writ  fh  "i id  be  granted  ; which  was  a great  Caulc 
of  Mrs.  Stout’ s Petition  beins  rejected. 

Now  Mrs.  Stout’ s Petition  was  grounded  purely  upon  another  Bottom, 
(Ihe  not  imagining  th.t  inch  an  Objection  would  have  been  ilartad)  fin 
lhc  was  advifed,  that  if  Jullice  had  been  obllrucicd,  whether  it  had  been 
by  Accident  or  Delign,  in  either  Cafe  a fuitable  Remedy  might  have  been 
found:  As,  fuppofmg'thc  Writ  of  Appeal  had  been  accidentally  burnt 
when  in  the  Sheriff’s Cullodv,  as  it  really  was  when  it  was  out,  in  rcfpect 
to  have  a Diicovery  of  Truth,  the  Court,  which  firlt  gave  the  Writ  ((he 
was  advifed  by  CounfcJ  learned  in  the  Law)  could  fupply  the  Lofs  of  it. 

Had  Ihe  imagined  that  all  the  Appellees  would  have  to  much  as  in-  ' 
{lanced  their  total  ignorance  as  to  the  Dcflructidn  of  the  W rit,  Ihe  could 
have  much  better  prepared  hcrfelf  to  have  given  them  an  Anfwer  ; ihe 
could  have  fe:  forth  how  the  Infant,  his  Mother,  and  the  Appellees  At- 
torney, went  in  a Coach,  with  four  Horfes  to  the  Undcr-Shcriff  at  Here- 
ford, and  there  took  the  Writ  of  Appeal  from  him,  and  from  thence 
brought  it  to  London  ; Ihe  could  have  informed  the  Court  ofa  more  par- 
ticular Intelligence,  lately  confirmed,  concerning  the  Dcftruflion  of  the 
Writ,  by  whftfc  Order,  and  at  whole  Chamber,  the  fame  was  burnt : 
Which  Matters,  if  yet  examined,  will  fuSciently  evince  whether  the 
Appellees,  or  fome  one  of  them,  were  privy  or  not  to  the  Dcftruclion  of 
the  Writ.  . 

There  was  an  objection  again!!  Mrs.  Stout' s Petition,  That  the  Writ 
of  Appeal  was  never  well  fued  out  (the  Infant,  nor  his  Mother,  not 
knowing  of  the  fame  till  afterwards) ; but  to  that,  befides  the  Proofs  Mrs. 
Stout  could  have  given  to  the  contrary,  fbc  was  and  is  Hill  advifed.  That 
her  being  duly  admitted  Guardian,  "by  the  free  confent  of  the  Infant 
(though  fubfequent  in  Time  to  the  fuing  out  of  the  Writ),  the  fame 
in  Law  is  very  anthentick,  and  makes  the  lame  well  fued  out.  And  i*  is 
prefumed,  th»t  no  Pcrfon  will  fay,  That  the  Lord- Keeper,  and  the  other 
Judges,  did  all  agree  to  the  contrary,  upon  Debate  ol  the  Matters  before 
them. 

It  was  mightily  infilled  upon  by  the  Counlel  for  the  Appellees,  at  the 
hearing  of  both  Petitions,  as  if  Mrs.  Stout  lhould  caufc  hcrfelf  to  be  ad- 
miitcd^Guardinn  to  the  In  fa  nr,  only  to  prated:  her  Eftatcfrom  the  In- 
fant, and  that  without  the  Privity  of  the  Infant's  Mother,  or  any  ofhis 
Relations:  But  (befides  the  very  Admittance  itfelf,  which  is  purely  for 
profecuting  the  Appeal,  and  for  nothing  cl(e)  Mrs.  Sl.nt  was  always 
ready  to  difeover  the  Title  of  her  EHat;. and  never  but  declared.  That 
the  Infant  had  no  Right  thereto;  end  as  to  tin  Infant's  Mother  not  know- 
ing of  Mrs.  Stoned  Dcfigns,  it  is  very  csftly  an  fevered ; for  it  is  not  only 
fworn,  and  the  Affidavits  filed  in  the  tCng's-Ben.h,  That  Mrs.  Stout  wrote 
to  the  Infant's  Mother  what  her  Deli c ns  were  ; but  alfo  a particular  Ac- 
count is  in  thofc  Affidavits  fet  forth.  How  willing  the  Infant's  Mother 
was  to  fend  her  Son  to  Mrs.  Stout,  ordering  one  61  his  Uncles  to  carry 
him  to  her,  for  Mrs.  Stout  to  do  with  him  as  her  Occafions  required ; 
and  withal,  direding  fuch  Uncle  to  deliver  her  Son  to  Mrs.  Start,  and  to 
none  but  her,  and  to  do  according  to  her  Directions. 

It  hath  commonly  been  reported,  as  il  the  Profecution  in  this  Appeal 
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hath  been  purely  vexatiour,  begun  by  a Body  of  Quakers,  and  elpoufcd 
by  a faction  at  ‘Hertford,  again  if  Mr.  Cotvper*  Intercft.  But  whoever  the 
Fomentors  or  Spreaders  abroad  of  fuch  Reports  arc,  they  would  J.t  well 
toconfider,  if  it  were  their  own  Cafe,  to  have  an  only  Child  murdered, 
and  her  Reputation  rendered  infamous  to  Poltcrity,  whether  Nature  and 
Duty  would  no:  oblige  them  to  vie  all  Means  to  make  a Difcovery  of  the 
Caufc  thereof?  Arid  whether  they  would  not  think  it  hard  to  have  their 
own  Endeavours  relieved  on,  and  their  uttnoli  Diligence  accounted  to 
be  ihe  Cauie  of  a Party  f 

It  hath  alfo  been  reported,  and  perhaps  by  fome  of  the  Appellees  may 
be  objected.  That  the  very  Method  in  the  Procefs  of  this  Appeal  hath 
been  malicious,  in  delaying  the  filing  out  of  the  Writ,  until  the  Time 
was  almoil  clapfcd,  thereby  to  keep  the  Appellees  in  an  uncafy  Sufpcnle. 

But  in  Anfvrr  to  that  ’tis  contcflsd.  That  it  was  much  longer  before  the 
Writ  of  Appeal  was  fued  out  than  was  deftred  or  expected ; fccaufe  it  v.ms 
near  halt  a Year  before  Mrs.  Stout  could  find  out  (though  all  that  while 
Ihe  made  a diligent  Search)  the  proper  Petfon  to  make  an  Appellant;  and 
after  Use  had,  (Tic  was  forced  to  examine  mol!  of  the  llegificrt  in  Lmdort 
and  Soutbuarl,  to  make  out  his  Pedigree ; and  which  as  foon  as  lire  had 
done,  the  very  next  Day  Ihe  caufed  the  Writ  of  Appeal  to  be  fued  out  : 

So  that  it  was  her  Misfortune,  and  not  her  Malice  ; it  being  under  the 
Neccffity  of  fo  long  a Delay. 

It  is  commonly  urged,  as  a flrong  Argument  again!!  a (econd  Trial  of 
the  Appellees,  That  there  is  no  new  Evidence  that  Mrs.  S ent  hath 
againlf  them  : But  fuch  Perfons,  whoever  they  arc,  notonlv  adrrt  what 
they  are  totally  ignorant  of,  but  alfo  conclude,  that  Mrs.  Stmt  Hikes  a 
great  deal  of  rleafurc  (especially  now  in  her  old  Age)  in  being  in  a con- 
ftant  Fatigue,  and  confiderablc  Expence,  purely  to  be  rendered  ridicu- 
lous to  the  World,  and  uneafy  to  hcrfelf,  in  the  frefh  and  daily  Renew- 
als of  her  great  Lofs.  In  Anfwer  to  which,  flic  is  fufficiently  affined, 
that  Ihe  goes  and  ads  by  other  Principles  and  Dcftgns;  and  that  Hi-  hath 
more  material  Evidence  than  ever  yet  was  made  publjck;  and  that  Ihe 
believes  the  Appellees  (though  they  pretend  their  Innoccncy  is  fenced 
•providentially  with  fuch  Circumllanccs  as  that  they  need  not  fear)  do  not 
care  to  come  to  the  Tell  ; or  clfe  why  Ihoufil  there  be  fo  vigorous  an  Op- 
pofition  again!!  fo  plain  an  Ad  of  J ullice,  if  there  was  no  Matter  of  Fad: 
that  could  be  proved  againft  them,  nor  no  concurring  Circumft.mcrs  that 
would  any  way  ailed  them  ? (as  they  feem  to  infinuate.)  It  would  have 
redounded  much  more  to  their  Honour  and  RcputJtion,  and  have  wiped 
off  all  Occafion  of  Reproach,  i!  (inflead  of  fo  mean  an  undermining  of 
Juftice,  in  the  Dcftruclion  of  the  Writ  of  Appeal)  they  had  undergone 
a fecond  Trial ; it  being  impoffiblc  (according  to  their  own  Alfertions) 
for  them  to  mifearry,  or  be  found  guilty.  All  Perfons  muft  certainly 
know,  that  it  would  be  no  Prudence  in  Mrs.  Stmt  to  divulge  her  Evi- 
dence before  a Trial;  and  if  Ihe  doth  but  ad  prudently,  for  any  there- 
fore to  allcdgc  Ihe  hath  no  Proof,  is  purely  to  fpcak  at  random  and  ut  3 
venture,  and  ought  to  be  regarded  accordingly.  [But  this  Affair  came 
to  nothing.] 

The  Hertford  LETTER:  Containing  frvernl  Itief  Oijcrvstiom  on  a htf 
printed  Trial , CMurning  the  Muuur  of  Mrs.  Sarah  Stout. 

SIR. 

T Am  favour’d  with  yours  of  the  20th  ult.  whereby  1 perceive  your 
Pleafurc  is.  That  I lhould  give  you  my  Sentiments  concerning  Mrs. 
Sarah  Stout's  Death,  the  Trial,  ide.  In  Anfwer,  I am  very  fcnllble  of  mv 
own  W caknels,  and  how  unfit  I am  to  enter  into  a Controverfy,  where- 
in fomany  Dodors  have  been  worried  already  : Ncverthelels,  in  Obedi- 
ence to  your  reiterated  Commands,  (though  in  doing  it  1 may  txpofe  my 
own  Ignorance)  l {hall  give  you  my  Thoughts  concerning  the  Natural 
Caufc  of  Drowning,  Floating  of  dead  Bodies  afterwards,  the  various 
Sentiments  of  the  Doctors,  the  Manner  of  her  Death,  tile  Letters  pro- 
duced in  Court,  her  Mclanchulinefs,  wbv  no  Men  ion  was  made  of  the 
Money ; and  lai'tly,  concerning  two  publtck  Experiments,  whereof  one 
was  made  here,  and  the  other  in  the  River  of  Thames. 

It  is  a common  Obfervation  of  nioft  People,  not u fed  to  dive,  that  upon 
their  plunging  themfclvcs  in  the  Water,  whether  it  he  voluntarily,  or  in- 
voluntarily, they  find  a great  Confufton  of  their  Spirits;  fo  that  it  is 
morally  impoffiblc  for  them  to  regulate  their  AdHons  in  this  Surprize,  hy 
the  Dictates  of  Reafon  ; in  this  Conftcrmtion,  they  lay  hold  on  anv  tiling 
that  comes  in.  their  way,  not  confidering  whether  it  may  contribute  to 
their  Sinking  or  Swimming. 

In  this  Hurry  of  the  Spirits  (occafioned  partly  from  the  Noife  thrir 
Fall  makes  in  the  Water,  and  partly  from  its  running  into  their  Ear*, 
Noftrils,  f£t.)  the  whole  Animal  ©economy  is  brought  into  Difonh  t. 
In  this’  Confufion,  it  is  110  ways  furpriling,  that  Water,  wherein  th<  ■> 
are  immerfed,  lhould  infinuate  itfelf  into  fome  Vacuities,  noways  adapt- 
ed for  its  Reception : And  ir  being  obvious  to  all.  That  no  Man  doth, 
or  car.  live  without  Refpiration,  whatever  Element  foever  he  is  iji ; if  in 
the  Air,  he  fucks  that  in,  which  naturally  flows  into  the  Lungs ; if  in 
Water,  what  comes  into  the  Mouth,  as  long  as  his  Senfes  continue,  he 
fwal  lows  that  down  the  Gullet;  as  long  as  he  doth  not  breathe,  there  is 
little  danger  of  Drowning,  but  on  the  firlt  Inipi  ration,  if  he  is  at  the  Sur- 
face of  the  Water,  'tis  much  if  he  doth  not  (wallow  down  the  Wind-pip^? 
(with  the  Air)  foine  fiaall  Quantity  of  Water ; but  if  he  is  totally  int- 
merfed  in  it,  ’tis  not  improbable,  that  upon  Infpiratioii,  a far  greater 
Quantity  of  Water  than  Air  will  enter  into  the  Cavity  of  the  Lungs. 

In  every  Expulfion  of  Air  out  of  the  Lungs,  the  Epigkttit  is  lifted  up 
if  the  Mouth,  at  the  fame  Time,  lhould  be  full  of  Water,  ’tis  impof- 
fiblc but  ionic. of  it  will  pafs  down  the  Windpipe  ; as  is  obfcrvable  in 
thofc  that  accidentally  laugh  while  they  area  drinking,  if  a Drop  falls 
.into  the  Afpira  arftria , it  will  caufc  a_  Coughing,  which  is  a convullive 
Motion  of  the  Lungs,  tl ft.  whereby  Nature  dotli  commonly  throw  up  any 
thing  that  doth  cafually  fall  upon  them;  by  this  ftruggling  of  Nature,  to 
expel  the  Water  already  flip'd  down,  the  Epiglottis  is  lifted  up,  and  inflead 
of  ejecting  the  Water  juft  fwallowed,  the  Mouth  being  full  of  it,  a great 
deal  more  force  th  it/clf  down,  by  its  natural  Gravity,  which  gravitates 
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the  mote,  by  reafon  of  the  Cylinder  or  Cone  of  the  Air,  that  continually  1 
preifeth  on  irs  Superficies.  As  foon  as  the  Senfes  are  gone,  the  Epiglot- 
tis is  kept  open  by  the  Force  of  the  Stream  Utat  runs  into  the  Wind-pipe, 
’till  the  Bronchia,  and  all  their  Ramifications,  arc  filled : As  long  as 
the  Senfes  continue,  they  fwailnw  mod  of  the  Water  that  comes  into 
their  Mouths,  into  their  Stomachs;  but  when  they  are  near  fuffocated, 
the  Water  runs  into  thofeDufis,  where  it  meets  with  the  leaft  Refiftanec. 

So  long  as  Life  continues,  there  is  a convulfive  Struggling  of  Na- 
ture, to  expel  out  of  the  Lungs  all  thofc  Things  that  are  noxious  to  them, 
efpccially  Water  -t  being  never  uled  to  be  Receptacles  for  any  thing  but 
Air,  they  ufe  their  utmoft  Efforts  to  eject  it,  by  a violent  contra&ing 
their  Lobes  nearer  together;  bv  thefe  exorbitant  Contractions,  the  Water 
contain’d  in  the  Ramifications  of  the  Bronchia,  See.  arc  fometimes  forced 
into  me  Cavity  of  the  Thorax,  either  by  dilating  the  Pores  of  the  thin 
Membrane  that  in . efts  the  Lungs,  (as  Quick- filver  is  forced  by  the  Prefiure 
of  a Hand  through  a Piece  of  Leather)  or  by  the  Ruptuie  of  their  Tu- 
n civ,  or  bv  fomc  minute  VtlTclf,  not  yet  defcribetl  by  Anatomifts. 
If  any  Practitioner  in  Phyfick,  Ire-  /hall  allcrt,  That  Anatomy  is  brought 
to  a Ns  plus  ultra , and  that  all  Dudts,  through  which  the  Juices  of 
Animals  arc  drain'd,  are  detected  ; I would  defirc  them  to  tell  me  through 
what  Vdlels  the  Pus  in  an  Empyema,  where  the  Matter  lies  on  the 
Midriff’,  when  there  is  no  Ulcer  of  the  Lungs,  is  expedlorated ; or  through 
what  Pufijges,  when  'tis  earned  oif  by  Urine,  *ris  convey’d  into  the 
Kidneys;  or  how  bitter  Injections  caff  into  the  Thorax,  can  afte<3:  the 
Mouth  with  its  Tafle  (as  the  Obfcrvations  of  Phyficians  dodemonftrate)  ; 
or  let  them  read  a Treat ife  of  Robert  Beyle,  El’q.  call’d  Netu  Experiments 
Phyfico-  Mechanical,  touching  the  Spring  of  the  Air;  where,  amongll  many 
curious  Obfcrvations  about  the  Lungs;  lie  a 111- its.  Tint  the  diligent  Wal- 
1 jus  relates.  That  be,  divers  Times,  obferved  in  the  DijJielion  of  Live  Bodies, 
that  the  Membrane  that  ir.vrjls  the  Lungs,  had  Ports  in  it  as  big  as  the  longer 
fort  of  Peas,  P.  343. 

Water  is  as  frequently  found  in  the  Cavity  of  the  Abdomen,  as  of  the 
Thorax-,  but  by  what  Du£b  or  Paffagcs  (when  there  is  no  vifible  Rupture 
of  the  Coats  of  the  Stomach  or  Guts)  it  is  carried  there,  I leave  it 
to  the  Microfcopical  Anatomift  to  determine:  I conceive  it  enough  for 
me,  at  prefenc,  to  tell  you,  that  it  is  FacV.  I am  confcious  you  are  not  ig- 
norant that  there  are  many  Things  that  happen  in  the  Animal  Oeconomy, 
that  cannot  he  proved  «j  Priori ; yet  when  they  arc  a Pejleriori,  they  are 
admitted  by  the  Schools  as  undeniable  Arguments.  If  any  are  fo  Scepti- 
cal as  to  deny  what  is  not  capable  to  be  proved  a Priori , they  would  be 
put  to  it  to  prove  the  Circulation  of  the  Blood,  Motion  of  the  Animal 
Spirits,  or  where,  or  how  the  Chyle  is  tranfcolated  through  the  Coats  of 
the  Guts. 

As  foon  as  the  Lungs,  Stomach,  lie.  are  full  of  Water,  the  Body  na- 
turally finks,  and  riles  no  more,  'till  there  is  a Putrefaction  in  the  inward 
Parts,  which  in  cold  Countries  is  longer  than  in  hotter  Regions ; but 
the  former  Putrefaction  is  begun,  the  former  the  Corps  floats,  whereof  no 
certain  Calculation  can  be  made,  the  Time  of  their  rifing  differing,  with 
rcl'pect  to  the  Region,  and  in  the  fame  Climates  with  refpect  to  the  Sea- 
fons  of  the  Year : In  thefe  Parts,  according  to  the  common  Reckoning, 
they  float  in  Nine  or  Ten  Days. 

The  common  Caufe  aflign  d for  floating  of  Bodies  drown'd,  is,  the 
breaking  of  the  Gall,  whieji  you  know  is  a vulgar  Error ; fo  that  I 
need  fay  nothing  in  Gppolition  to  it:  The  Caufe  aflign 'd  by  the  Moderns, 
is  Putrefaction ; but  how  this  Putrefaction  renders  the  Body  more  buoyant 
than  'twas  before,  is  not  obvious  to  every  Eye;  therefore  I fhall 
ive  you  my  Thoughts  concerning  its  Modus  agtndi.  Putrrfadlion  is  a 
pecies  of  Fermentation  ; by  Fermentation  the  Air  contain’d  in  the  Ca- 
vity of  thcBrcaft,  Body,  Stomach,  idc.  tho’  fecmingly  full  of  Water,  vet 
they  contain  great  Quantities  of  Air,  which  is  rarified  with  the  other 
Juices,  proportionable  to  the  Degrees  of  Putrefaction  ; and  this  infenfible 
Dilatation  of  the  Body  encreafes  gradually,  ’till  the  Corruption  hath  made 
a P.  ifage  through  the’Skin  ; fo  that  a Perfun  that  is  not  above  20  Inches 
in  Circuit  when  firft  drowned,  after  he  hath  lain  feme  Weeks  in  the  Wa- 
ter, will  be  at  leaft  30  or  4.0  1 nehes  in  Circumference  : This  gradual  Dila- 
tation of  the  Body,  I conceive,  is  the  foie  Caufe  of  its  rifing  to  the  Sur- 
face of  the  Water,  after  fomc  certain  Time,  and  al fo  of  its  more  or  lefs 
Buoyantnefs  afterwards. 

Having  given  you  my  Thoughts  concerning  the  Caufe  of  Drowning, 
of  the  Floating  of  the  Corps  afterwards  ; I ihall  now  acquaint  you  with 
mv  Notions,  why  Bodies  thrown  dead  into  the  Water  do  not  unb,  and 
why  fomc  arc  more  buoyant  than  others. 

it  is  obfervabie,  that  human  Bodies,  after  Death,  admit  no  Water, 
efpccially  fuffocatcd,  as  the  Experiment  made  fomc  Weeks  lince  doth 
evidently  dcmonilrate ; bccaufc,  a>  foon  as  Death  feizes  a Man,  the  Sphinc- 
ter Mufclcs,  in  all  Parts,  do  naturally  contract  thcmfclvcs,  for  which  Rca- 
fon,  it  is  not  fo  e*fy  to  inject  any  Liquids  into  the  Parts  that  have  them, 
as  before  : By  this  Scclulicui  of  Water,  the  Vacuities  (which  in  drown’d 
Creatures  are  full  of  Water)  are,  in  thofc  that  come  by  their  Death 
fomc  other  Way,  full  of  Air,  which,  by  natural  Experiments,  is  proved 
to  be  a thoufand  times  lighter  than  W ater  ; and  by  the  fame  fort  or  Ex- 
periments, folid  Flcfli  is  obferved  to  be  but  a little  heavier  than  Water: 
If  you  grant  this,  which  is  cafily  demonftrated,  it  will  be  no  hard  Mat- 
ter for  any  confideratc  Man  to  believe,  that  Flefti  (which  hath  many 
large  Cavities  in  it  fill’d  with  Air)  may  float.  If  you  doubt  the  imme- 
diate floating  of  human  Bodies,  thrown  dead  into  the  Water,  you  may, 
for  your  Sausfa.iion,  confull  the  Opinion  of  Seamen,  who  have  been  the 
laft  War  in  fcvcral  Engagements  with  the  French,  or  thofc  that  have 
been  a Guinea  Voyage;  where,  when  they  th:ow  the  dead  Negroes  over- 
board, they  never  lay  any  Weight  to  their  Feet,  to  link  them,  as  they  do 
to  white  Men  : It  is  certain  that  all  thofc  Negroes  do  immediately  float;  I 
have  fpoken  with  fcvcral,  lately  come  from  thence,  that,  ifOccafion  were, 
would  atteft  it  with  an  Oath. 

Bodies  arc  more  or  lefs  buoyant,  either  in  rcfpeci  to  thcmfclvcs,  or  in 
refpect  to  the  Medium  wherein  they  float. 

If  the  Perfon  died  in  the  very  A£t  of  lnfpiration,  the  Lungs  will  be  full 
of  Air,  by  which  the  Brcaft  will  be  ienilbly  dilated.  That  the  filling 
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of  the  Thorax  with  Air  may  be  a Caufe  of  floating,  is  evident  from  thofc 
that  can  lie  on  their  Backs  without  Billing  Hand  or  Foot;  it  being 
obfervabie,  that  thofe  do  fill  themfelves  as  full  of  Air  as  they  can,  and 
that  as  long  as  the)'  can  hold  their  Breath  they  float,  but  on  the  very  Iu- 
ftantof  breathing  they  fink.  If  they  have  a large  Cheft,  or  are  very  lean, 
they  will  float  the  loftier. 

If  they  are  caft  into  Salt  Water,  they  will  be  more  buoyant  than  in  frefb  j 
it  being  experimented,  that  Ships  will  fink  fome  Inches  lower  under  Wa- 
ter in  the  Thames,  than  when  they  were  at  Sea  ; it  into  deep  Water,  all 
Men  obfcrving  they  can  fwim  more  cafy  in  deep  than  in  (hallow  Water. 

On  the  contrary,  if  the  Perfon  died  in  Expiration,  had  a fmall  Cheft, 
was  fat  and  fle/hy,  or  was  thrown  into  tieftj  or  /hallow  Waters,  he  will 
fwim  the  more  under  Water. 

I do  not  perceive  fo  great  a Difcordancy  between  the  Dolors  that 
were  Evidences  for  th  • King,  and  their  Oppcfites,  as  fomc  feem  to  in-* 
finuate.  The  Witocfles  for  the  King  depofed,  Thar  it  was  their  Opi- 
nion, that  no  Perfon  ever  war,  or  poffibly  could  be  drown’d,  that  had  no 
Water  in  their  Lungs,  Stomach,  &c.  and  that  as  faras  they  had  made  any 
Obfcrvations  on  drown’d  Pcrfons,  ibey  al  ways  found  great  Quantities  of 
Water  in  the  inward  Parts  of  drown  d Pcrfons;  Part  thereof  ufually,  in 
lifting  them  out  of  the  Water,  runs  out  of  their  Nofe  or  Mouth  \ that 
upon  their  Diflc&ion,  they  had  found  confiderablc  Quantities  of  it 
in  the  Cavities  of  their  Bodies;  and  that  it  was  their  Judgment,  that 
the  inward  Parts  of  drown'd  Perfoos  would  putrefy  in  lefs  than  fix 
Weeks  Time.  Whether  thcl'c  arc  not  undeniable  Truths,  I leave  it  to  the 
Determination  of  yourfclf,  and  all  unbiafted  People  that  have  made  any 
real  (not  notional]  Obfcrvations  on  drown'd  Bodies, 

Their  Learned  Antagouifts,  whofc  foie  Endeavour  and  Bufinefs,  as 
far  as  I could  perceive,  was  to  render  it  a mute  Cafe,  by  their  ftrenuoufly 
urging.  That  two  er  three  Ounces  cf  Water  was  fuffieient  to  drown  a Per - 
fon  ; not  from  any  Obfcrvations  on  human  Bodies,  but  from  a private  Ex- 
periment on  a Dog  or  two  that  was  half  bang'd,  as  I am  told ; and  I am 
apt  to  think  there  was  fome  Artifice  ufed,  feeing  the  Experiment  did 
not  fuccccd,  when  made  publickly  in  the  River  of  Thames  by  the  lame 
Perfon. 

Dr.  Shane  faith.  That  Cafes  of  this  hind  an  very  ur.csmmor,,  (viz.  for 
Mrs.  Stout  to  be  drown’d  without  any  Water  in  her)  and  none  of  them  have 
fallen  diretlly  under  my  Knowledge ; nor,  as  I verily  believe,  under  any 
other  Pet  ten's  fince  the  Creation  of  Man  : Then  he  tells  you,  that  Water 
J wallowed  by  the  Gullet,  ii:tc  the  Stomach,  will  tot  drown  the  Perfon  ; (Who 
fa  Id  the  contrary  ?)  But  it  is  that  which  gees  into  the  Il'indpipe  and  Lungs  that 
fuffoeatts  j and  confirms  it  with  an  Obfervatlon,  faying,"  l have  clfirvtd 
fome  Spoonfuls,  if  it  went  the  wrong  Way,  to  have  chock’d  or  fuff- acted  the 
Perfon.  Note,  he  doth  not  lay  drown’d,  neither  do  1 think  any  Perfon 
can  properly  be  faid  to  be  drown’d,  that  hath  not  fwallow'd  above  two 
or  three  ounces  of  Water,  but  rather  luch  as  are  (as  the  Dotlor  faith) 
choak'd  or  fuffocatcd.  In  the  fame  Paragraph  he  tells  you,  that  Whether 
a Perfon  comes  dead  or  alive  into  the  Water,  hr  believes  fome  ^hmntity  will 
go  into  the  Windpipe:  Then  Water  in  the  Windpipe  is  no  certain  Sign 
of  a drown’d  Perfon  ; I am  of  another  Opinion,  which  our  Experiment 
doth  feem  undeniably  to  prove. 

Being  a/k’d  by  the  Judge,  Whether  the  Parts  would  not  putrefy  in  lefs 
than  fix  Weeks,  if  there  had  been  Water  ? His  Anlwer  was,  My  Lord,  I 
am  apt  to  think  it  would  have  putrefied  the  Sloma.h  left  than  the  Lungs : 
How  diredl  and  faiisfadtory  this  Anfwe'r  was  to  the  Qucftion,  you  may 
determine.  I obferve  a general  Qucftion,  (for  what  Intention  I cannot 
divine)  which  was.  Whether  any  Water  would  go  into  the  Thorax?  If  it 
did,  or  did  not,  I cannot  conceive  what  Benefit  or  Prejudice  it  would  he 
to  this  Cafe,  though  1 am  apt  to  think  the  Membrane  that  inverts  the 
Lungs,  may  cafily  be  tom  by  violent  Coughing,  which  is  obferved  in  all 
Pcrfons  when  any  thing  falls  into  the  Windpipe. 

Near  the  Foot  of  his  Difcourfe,  he  faith,  lam  apt  to  think,  if  there  was 
any  Quantity  (of  Water)  in  the  Lungs,  the  Spsnpnjs  of  the  Part  would  fuck 
up  fome  Part  of  it : Who  faid  the  contrary  ? But,  Doctor,  If  they  had  fuck’d 
up  any  Part,  would  not  her  Lungs  have  been  moiltcr,  than  if  they  had 
fuck’d  up  none  ? But  Mrs.  Stout's  were  rather  drier  than  ufually  they 

are  in  dead  Pcrfons ; therefore As  to  the  Stomach ; I have  not  known 

it  tried-.  Have  you  known  it  tried,  as  to  the  Lungs  ? If  not,  we  are  as 
much  in  the  Dark  as  before,  unlefs  wc  take  your  I am  apt  to  think  for 
Demonll  ration. 

This  Doctor  doles  his  Sentiments  with  If  there  was  a great  Ferments 
lion,  a great  deal  of  it  (Water)  would  rife  up  in  I'apours  or  Steams,  and  go  ojf 
that  way : Here  he  terminates  all  with  an  If.  Suppofs  I Ihould  grant  him 
there  was  a great  Fermentation,  to  be  as  true,  as  I am  confident  *iis 
falfe,  his  Inference  I doubt  would  not  follow,  viz.  That  a great  deal af  it 
would  rife  up  in  I’apours  or  Steams,  and  go  tff  that  way,  i:  it  fhould  rile 
into  Vapours  in  the  Stomach,  I am  fubject  to  believe,  that  the  Coldncls 
of  the  Parts  through  which  they  muft  pals,  would  condcnfc  them  a-'ain, 
before  they  could  get  out  of  the  Body.  What  Way  he  means  by'T'Zwr 
Way,  I cannot  imagine;  if ’tis  through  the  Gullet,  the  Contra&ion  of  the 
Mouth  of  the  Stomach,  Gullet,  (which  as  Dr.  Garth  favsl  contracted  or 
purfeil  up  by  a Mufcle  in  the  nature  of  a Sphincter,  and  the  Clofuie  of 
the  Lips,  \Ac.  would  either  keep  them  in  the  Stomach,  ordfe  theColdnefs 
of  the  Part,  thro’  which  they  muft  of  Neceflity  pafs,  would  condenfe  them 
in  their  Pa/Tage  out  of  the  Body  : If  through  the  Guts,  the  Pylorus,  the 
Coldncfs  of  the  Guts,  or  the  Spbinfltr  Ani,  would  obftrucl  their  .'affige  : 
If  it  could  be  imagined  that  the  Subtlencfs  of  thefe  Vapours  could^ct 
thro*  the  Coats  of  the  Stomach,  I conceive  the  Coldncfs  of  the  Omentum 
Peritoneum,  and  the  Thickncfs  of  the  Muffle Fit,  Ac.  of  the  Abdomen, 
would  impede  their  Exit  out  of  the  Body/  In  fine,  it  feems  very  probable 
to  me,  that  if  there  had  been  any  Fumes  railed  in  the  Stomach  by  Fer- 
mentation, that  they  could  never  get  an  Exit  Through  fo  many  Impedi- 
ments. 

Dr.  Garth  tells  you,  that  It  is  impejjible  that  the  Body  (of  Mrs.  Stout) 
Jheuld  have  footed,  unlefs  it  had  ’e/led,  or  been  entangled  among/}  the 
Stakes.  . This  is  a certain  Truth,  if  Die  had  been  drown  d ; but  if  fhe  was 
thrown  in  dead,  there  is  nothing  more  common  than  for  it  to  float;  and 
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this  try  AfTcition  is  confentanebus  to  the  univerfal  Experience  of  thofc 
Seairu-n  that  ufe  the  Negro  Trade ; for  when  any  of  their  Slaves  die,  they 
throw  them  nver-boatd,  without  any  Weight  to  their  Feet,  and  thefe 
float  immediately. 

That  flic  was  found  Adding  in  the  Water,  is  a mighty  Argument  with 
this  Doflo'  that  (he  did  not  float  ; but  grant  fhe  was  intaneled  (wh  eh  i< 
denied  by  feveral)  between  the  Stakes,  as  5tis  afierted,  1 think  it  no 
greater  Wonder,  than  for  a Deal-Board  twelve  Inches  broad  (which 
mould  accidentally  get  edgewi fc  between  two  Stakes,  not  above  nine 
Inches  diftant  one* from  the  other)  to  float  edgcling,  as  long  as  'tis  in- 
tangled  between  them.  Nay,  on  the  contrary,  I think  it  morally  im- 
poflible  for  any  Body,  that  is  much  broader  than  ’tis  thick,-  if  it  cafually 
ets  edgewife  between  two  Stakes,  whofe  Diftance  Will  not  let  it  lie  flat, 
ut  it  mull  continue  more  or  lefs  edgeling,  ’till  ’tis  difintangled. 

I obferve  the  Judge  alk’d  this  Gentleman,  Whether  Water  in  the  Body 
would  putrify  it?  He  anfwer’d,  / fay  net-,  far  in  fmt  Plata  they  keep 
FleJIa- Meat  from  corrupting , by  preferring  it  in  Water : If  he  means  Water  ■ 
in  a deep  Well  will  keep  it  a Day  or  two  in  hot  Countries,  I may  admit 
it ; but  that  it  will  keep  it  fix  W ceks,  or  more,  1 utterly  deny  it : if  it 
will  not  keep  Flcft  from  Putrefaction  forty-fix  Days,  it  hath  little  Ana- 
logy with  the  Cafe  under  Debate. 

This  Doctor  tells  you.  He  muff  differ  from  him  (Mr.  Coatfworth ) where 
be  infer!  Jbe  was  murdered,  becaufe  he  f and  no  great  Quantity  of  Water  in 
her.  This  is  a Miftake ; for  neither  he,  nor  any  of  the  other  Dodtors, 
or  Surgeons,  that  were  prefent  at  her  DifTedion,  inferr’d  flic  was  mur- 
dered, becaufe  fhe  had  no  great  Quantity  of  Water  in  her;  but  becaufe 
flic  had  none  at  all  in  her. 

Dr.  M or  ley  faith.  That  thefe  which  fern  to  be  the  Queffions  of  the  great  eji 
Moment,  are.  Whether  there  was  a Neetjflty  for  this  Body  (if  drown'd)  to 
haw  a great  Quantity  of  Water  in  it  ? and  whether  Bodies  thrown  dead  into 
the  IVater  font  ? To  the  fi’Jl  l anfwer  pef lively,  7 hut  there  is  no  nbfolute 
NectJJity  that  Jbt  Jhould  have  a great  Quantity  of  Water  in  her.  With  Sub- 
mtflion,  Doctor,  pray  tell  which  of  your  Oppofitcs  fa  id  there  was  an 
abfolutc  Neceflity  for  Mrs.  Stout  to  have  a great  Quantity  of  Water  in 
her;  they  faid,  they  could  not  conceive  that  fhe  was  drown'd,  that  had 
not  one  Drop  of  Water  in  her.  If  you  would  have  contradicted  them,  you 
fbould  have  demonftrated  to  the  Jury,  either  by  Rxafon  or  Experiments, 
how  a Ptrfon  might  be  drown’d  without  any  Water  in  them  : If  you 
could  have  done  this,  you  had  anfwered  the  Queftion  of  grcatcll  Mo- 
ment. 

This  Doctor's  Difference  between  Perfons  drowned  by  Accident  or 
Dclign,  I would  flatter  myfclf,  was  rather  a Lapfns  Lingua,  than  his  real 
Judgment ; for  it  is  certain,  with  whatfoever  Deftgti  a Man  may  go 
into  the  Water,  before  he  is  half  dead  he  is  deprived  of  his  Senfcs,  and 
how  he  governs  himfelf  then,  you  may  judge.  To  the  fecond  Queftion, 
he  faith,  1 think,  if  Bodies  new  killed  floaty  ’ tit  by  Accident:  It  is  as  ac- 
cidental for  Bodies  new  killed,  when  thrown  into  Water,  to  fink,  as  ’tis 
for  Perfons  juft  drown’d  to  fwim. 

Dr.  Woolaffon  being  afk’d  his  Opinion,  If  a Perfon  be  dr. tun'd,  whither 
it  can  be  dt fevered  fix  Weeks  af to  ? His  Anl'wer  was,  I think  it  impcffible 
to  be  known:  I am  apt  to  be  of  his  Opinion,  that  ’tis  impoffible  precilely 
to  determine  what,  and  how  many  Injuries  her  Vifera  had  received, 
or  what  Accidents  had  happen’d  unto  them  forty-fix  Days  after  any 
Perfon  is  drown’d;  for  naturally  they  would  have  been  putrified  in  half 
that  Time ; and  when  the  Bowels  arc  reduced  into  a putrilaginous 
Mucilage , who  can  give  a rational  Judgment  concerning  their  former 
Figure,  Pofition,  or  how  they  had  been  aftc£le<l  ? This  is  what  naturally 
happens  to  a drown’d  Perfon,  but  there  was  nothing  of  this  in  Mrs. 
Stout ; which  is  no  frnall  Argument  with  me,  that  flic  was  not  drown’d. 

I fhall  take  little  Notice  how  he  contradidls  his  Brothers,  by  his  affirm- 
ing, That  in  drown’d  Perfons  the  Water  lies  only  in  the  Stomach  and  Guts. 
At,  to  his  Experience,  I doubt  he  is  not  candid  ; for  I believe  1 have  heard 
the  fame  Story,  which  was  thus:  Two  Men  quarrelling  in  a Wherry, 
one  of  them  took  up  the  Stretcher,  and  knock'd  the  other  down  ; in  his 
falling,  he  accidentally  caught  hold  of  his  Adverfary,  and  they  both  fell 
into  the  Water  together;  he  that  was  knock'd  down  was  not  fwcll’d, 
but  the  other  was  exceedingly. 

Mr.  Coxvpir  affirms.  That  it  is  not  reafonable  (in  Mrs.  Stout,  though 
drown’d)  to  expeil  any  thing  but  Froth.  What,  will  all  the  Water  turn 
to  Froth,  that  a dying  Perfon  receives  before  he  is  drown'd  ? ’Tis  a Pa- 
radox to  me  : How  contrary  this  Surgeon’s  Sentiments  are  to  the  univer- 
£al  Experience  of  the  Learned  and  Unlearned  Part  of  Mankind,  let  the 
unbiafs’d  judge.  If  he  had  confulted  Ambrofe  Party,  and  had  thought  him  a 
reafonable  Man,  doubtlefs  he  would  have  been  of  another  Opinion  ; who 
faith.  The  Belly  of  him  that  was  thrown  in  alive , will  be  jwollen  or  puffed  up 
by  reofon  of  the  Water  that  is  contained  therein. 

The  whole  Strefsof  this  Gentleman’s  Arguments  feems  to  depend  on  a 
fuppofed  Difference  that  there  is  between  Perfons  that  drown  them- 
felvcs,  and  thofe  that  arc  cafually  fuffocated  by  Water ; whereas  I am  apt 
to  think  there  is  little  more  Difference,  than  between  lnm  who  puts  the 
Halter  about  his  own  Neck,  and  one  that  the  Hangman  forceth  it  on  ; 
there  is  a Parity  of  Caufes,  why  the  Effcfis  in  the  fame  Species  fhould 
extremely  differ,  is  more  than  my  weak  Intel  led  can  comprehend : In 
both  I conceive,  that  in  lefs  than  a Minute,  their  rational  Faculty  is  fo 
egregioufly  diftorted,  that  nothing  is  done  regularly,  or  by  its  Didates. 

The  Verity  of  his  private  Experiments  I doubt,  becaufe  when  he 
made  a publick  one,  it  infinitely  contradicted  his  clandeftinc  ones.  There 
is  a vaft  Difference  in  drowning  a Creature  in  a Tub,  and  in  a River  ; 
in  finking  him  with  a Weight  tied  to  him,  and  permitting  him  to  fink  by  .his 
own  Gravity.  I am  not  of  Opinion,  that  'tis  ridiculous  to  expect  Water 
in  the  Cavity  of  the  Thorax,  tho’  the  Lungs  had  not  fuffer'd  an  Impoft- 
humution,  or  the  like,  for  Reafons  formerly  affign’d. 

Dr.  (Well  faith.  He  fhall  only  infiji  upon  what  Ambrofe  Parey  relates  in 
hit  Chapter  of  Renunciations — He  tells  us.  That  the  certain  Sign  of  a Man  s 
being  drown’d,  is  an  Appearance  of  Froth  about  his  NoJhils  and  Mouth ; 
which  could  not  be,  as  be  declares,  if  the  Perfon  had  been  JlrangUd , or  other- 
wife  killed  before.  For  the  Confirmation,  or  Confutation,  of  thefe  po- 
Voi.  VIII. 
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fitive  Affcrtinns  of  this  Learned  Dodor,  I fhall  give  you  the  verbal  Ex- 
preffions  of  Antbraje  Parey  : Whs  fever.  Faith  be,  is  found  dead  in  the  Water r, 
you  fail  know  whether  they  were  thrown  into  the  Water  a I ve  or  dead ; f r all 
the  Belly  of  him  that  was  thrown  in  alive  will  be  fwcll'd  and  puffed  up,  by 
reafon  of  the  Water  that  is  contained  therein ; certain  clammy  Excrements  come 
out  of  his  Mouth  and  Nojlnls.  In  the  foregoing  Paragraph  h>-  gives  you  the 
Signs,  Whether  one  ?is  hanged  dead  or  alive  ; his  formal  Expreffious  are. 
If  he  that  hanged  alive,  there  will  be  a Foam  about  his  Mouth,  ami  a foamy 
and  filthy  Matter  hanging  out  of  his  Noffrils.  Obferve  this  Author,  where- 
on he  only  infills,  faith.  There  is  a Foam  and  filthy  Matter  about  the 
Mouth  and  Noftrils  of  them  that  are  hang’d  alive.  Now  whether  Froth 
at  the  Mouth  and  Noftrils,  is  a certain  Sign  of  a Man’s  being  drown’d, 
or  whether  it  is  not  incident  to  Perfons  that  die  of  other  Plicate*,  any 
Phyfician  can  eafily  determine?  If  you  will  be  pleated  to  read  Paulas 
Zach ecus’ s Qiteeflionei  Medico- Legates,  on  the  fame  Subject,  you  may  find 
that  he  agrees  with  Ambrofe  Parey,  That  an  Appearance  of  Foam  about 
i the  Noftrils  and  Mouth,  is  no  certain  Sign  of  Drowning.  By  fuch  po- 
Gtivc  Aflcrtions  of  the  Learned,  how  eafily  may  the  Ignorant  be  impofed 
on  ? By  this  you  may  evidently  fee  the  Difference  between  a Wirnefs  on 
his  Parole,  as  this  Gentleman  was,  and  one  upon  his  Oath,  as  the  King's 
Were. 

Mr.  Hereiot  being  afkeJ  by  Mr.  Cowper , What  Obfcrvatiorvs  he  hai 
made  concering  this  Matter  ? Anfwer'd,  When  / was  a Surgeon  in  ihi  Fleet, 

/ made  it  always  my  Ohfervdtion , when  sue  threw  Men  over-board,  that  overt 
killed,  feme  of  them  fevam,  and  feme  funk.  Then  being  interrogated  by 
the  Judge,  When  a Body  is  thrown  over-board , doth  it  Jink  or  fwim?  His 
Anfwer  was,  I always  obferved  that  it  did  fink.  W hat  Incoherence  is 
here ! Firft,  I mad-  it  always  my  Obfervation,  when  we  threw  Men  over- 
board that  were  kilted,  feme  of  them  fuiom , end  feme  funk:  And  almoft  in 
the  fame  Breath  faith,  I always  obferved  that  it  (a  dead  Bo -y  thrown  over- 
board) did  fink.  I am  apt  to  be  of  Mr.  Her  riot’s  Mind,  as  to  his  firii  Aflertion, 
That  Men  kill’d  in  a Fight  being  thrown  over-board,  fomcof  them  funk, 
others  (warn  ; thofe  whole  Breaft  and  Belly  are  no  ways  injured,  float ; 
but  thofe  whofe  Breaft  and  Belly  are  perforated,  fo  that  Water  gets  into 
their  Cavities  through  the  Wound,  1 doubt  not  but  they  will  fink. 

Mr.  Bartlett  tells  you.  He  never  Jaw  any  Body  float,  though  he  had  been 
in  feveral  Engagement  '.  It  is  very  probable,  he  kept  himfelf  all  that  Time 
in  the  Cock-pit,  and  it  mav  be  long  after  drcifiiig  the  wounded  Perfons. 
The  fitted  Perfons  in  this  Cafe  to  give  their  Oblervation,  arc  Officers  and 
Seamen,  who  arc  always  upon  Deck,  and  often  obliged  to  look  out ; and 
not  Surgeons,  who  arc  all  the  Time  of  Engagements  fecured  in  the  Hold 
of  the  Ship. 

Mr.  Camliti  faith,  There  never  more  and  greater  Signs  of  the  Stagna- 
tion of  Blood  on  the  Body  of  this  Child , than  on  the  Body  of  Mrs.  Stout.  But 
on  what  Parts  thefe  more  end  greater  Signs  were,  whether  on 
Belly,  (Ac.  not  one  Word.  The  Mother  of  the  Child  afferts, 
not  the  leaft  Sign  of  any  Stagnation  of  Blood  on  any  part  of  her  Child  : 
She  having  lately  had  the  Small-Pox,  her  Face  where  the  bmall-Pox  had 
fluxed,  was  fomewhat  difcolourcd  ; but  it  was  no  more  difcolourcd,  after 
her  Drowning,  than  it  ufed  to  be  (when  flic  was  cold)  before  her  Death  ; 
the  Soil  of  the  Water  doth  generally  alter  the  Faces  of  People:  So  Mrs. 
Stout  was  not  known  by  her  Neighbours,  till  that  was  wiped  oft’.  The 
Settlements  of  Blood  on  Mrs.  Stout  were  difperfcdly  on  her  Ear,  both  fidcs 
of  her  Neck,  Breaft,  Arm  ; but  on  what  Part  of  the  Child’s  Body  thefe 
more  and  greater  Signs  of  Stagnation  were,  he  doth  not  fpecify  becaufe 
had  he  slfigned  any  particular  Place,  there  were  feveral  prefent  that 
would  have  contradicted  him.  General  Terms  are  the  fitted  Covers  for 
Falftiood. 

If  this  Gentlewoman  was  not  drown’d,  as  the  Doctors  and  Surgeons 
for  the  Prifoners  feem  to  infinuate,  the  Query  then  will  be.  How  flic  came 
to  her  End  ? With  Submiffion  to  better  Judgments,  I fhall  here  offer 
my  private  Sentiments  concerning  it.  I am  induced  to  believe,  (he  was 
knock’d  down  with  a Blow  on  her  left  Ear,  from  the  large  Settlement  of 
Blood  there,  which,  as  Mrs.  Kimpfen  fwcars,  was  as  much  as  her  Hand 
could  cover,  and  more:  After  Ihc  was  felled  to  trie  Ground  bv  :he  Blow, 
it  is  probable,  with  the  Gripe  of  a ftrong  hand,  (he  was  throttled  : From 
the  Stagnation  of  Blood  on  both  fidesof  her  Neck,  under  her  Ears,  which 
Mr.  Join  Dimfdale,  Jun.  fwcars  there  was,  and  from  the  Settlement  of 
Blood  on  her  Breaft,  I am  inclined  to  believe,  That  the  Perfon  that 
throttled  her,  to  lupport  his  Hand  that  he  might  gripe  tbe  llrongcr, 
refted  his  Arm  on  her  Bread,  which  occafioned  the  Stagnation  there. 

The  Circumftanccs  that  induce  me  to  think  Ihc  was  not  acceffary  to  her 
own  Death,  arc  thefe  following:  Her  being  found  without  her  Gown 
(which  probably  was  torn  in  the  Scuffle)  and  Nightrail  : her  Gown 
could  not  be  found,  though  the  River  was  diligently  raked  feveral 
times,  ’till  about  a Week  before  the  Trial,  it  was  found  hanging  on 
a Stake,  which  the  Miller  had  cleanfed  from  the  Trafti  that  hun=-  on 
it  about  half  an  Hour  before,  and  he  will  depofe  that  it  was  not  there 
then : It  was  torn  to  Rags,  without  one  of  its  Sleeves,  fotne  Parts  of  it 
were  as  rotten  as  Dirr,  other  firm  ; you  might  tear  it  (which  was  made  of 
a Sort  of  Norwich  Stuff)  and  the  Lining  (which  was  a filk  Damafk) 
with  your  Fingers,  as  I did  : Query,  Whether  Stuff  or  Silk  will  naturally 
rot  fo  loon  under  Water  ? Here  is  no  News  of  her  Nightrail  yet.  2 From 
her  floating ; whereof  1 make  no  doubt,  becaufe  it  is  fworn  by  feveral 
Witneffes.  3.  Becaufe  her  Belly  was  not  fwollen.  4.  Becaufe  no  Water 
came  out  of  her  when  lifted  out  of  the  River,  nor  purged  out  of  her  after- 
wards. 5.  Becaufe  her  inward  Parts  were  not  putrified,  though  her  out- 
ward, that  had  been  injured,  were  ; which  I fuppofc  was  impoffible  they 
fliould  have  continued  fo  46  Days  after  her  Death,  had  there  been  any 
Water  in  them.  6.  From  the  feveral  diftinfl  Settlings  of  Blood,  which  is 
unufual  in  drown'd  Perfons  : If  it  had  been  occalftoned  (as  fome  mas- 
think)  from  a Blow,  which  Ihe  received  when  fhe  threw  herfelf  in,  I am 
fubjedl  to  believe,  that  the  Coldnefs  of  the  Water,  in  the  Month  of 
March , would  have  hinder'd  its  Settlement  in  the  Cutaneous  Parts  of 
the  Body,  as  it  is  generally  obferved  to  do  ; for  what  is  more  common  than 
to  dip  a Linnen  Rag,  ora  Piece  of  brown  Paper,  in  cold  Water,  and  apply 
to  a bruifed  Part,  to  binder  the  Blood  from  fettling  there  ? 7.  From 
S f f * the 
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tbc  continual  Difturbance  that  Mrs.  Gurrey  was  under,  both  in  Mind 
and  Body  : Ncverthelefs,  (he  would  not  discover  it  till  (he  was  aimoft 
flighted  out  of  her  Senfes,  by  the  Voice,  as  (he  thought,  of  Mrs.  Stout, 
which  uttered  thefe  Words,  Divulge,  Conceal  nothing,  b".  Prom  what  is 
(worn  by  the  Gurreys  againft  their  Lodgers  at  the  Trial,  viz.  Mr.  Marion 

teas  bat,  end  put  by  his  Wig  } 1 fee  his  Head  was  wet they  cunt  in  about 

1 1 and  12  o'clock Jhe  turn’d  me  off,  but  a F’iend  of  mi  tit-will  be  even 

with  her.  by  tbit  Time Her  Bujinefi  was  dine He  would  pafs  bis 

Word,  Mrs.  Sarah  Stout’ j Cowling-Days  were  over The  Uft -Money 

is  paid  i e-night Vcu  have  Party  or  Fifty  P unds  for  yaw  Share Ajhd 

him , IVhtthtr  the  Bujinefi  was  done? And  he  cnfxuered.  He  believed  it 

•was  ; but  if  it ’was  not  done,  it  Would  be  done  To-night Pull'd  a Hand- 

ful of  Men r,  cut  of  bis  Pocket , and  fuire,  he  would  fpend  it  all  for  'Joy  the  Bu- 
jinefs  VJ  -.1  dene.  9.  From  the  Sentiments  of  the  Grand  Jurv,  'who,  after 
a nice  Examination,  were  of  an  Opinion,  that  file  was  murdered  ; as  were 
(ever*!  of  the  Petty  Jury,  but  by  whom  they  did  not  know 

As  to  the  Letters  produced  in  Court,  my  Thoughts  are,  they  arc  not 
of  a legitimate,  but  of  a fpurious  Production.  1.  Bccaufe  the  Stile 
doth  no  way  fuit  her  Character.  1.  Becaufe  her  Mother  doth  affirm, 
The  Letter  (hewn  her  in  Court  was  of  a fmaller  Character  than  ever  (lie 
obferved  her  Daughter  to  write  j neither  doth  her  Brother  think  them  to 
be  genuine.  3.  Bccaufe  there  was  no  Mention  made  of  thefe  Letters, 
’till  ihe.common  Report  of  her  being  with  Child  (which  had  Jiecn  indu- 
llrioully  l'prcad  abroad  by  feveral,  but  by  none  more  zealoufly  than  by  a 
Nominal  Quaker,  her  “Quondam  Admirer)  was  proved  to  be  utterly  falfe,  by 
the  Oath  of  feveral  Doctors  and  Surgeons  that  had  opened  ner  Body. 
4.  Bccaufe  Mr.  Mar  fen  and  Mr.  Archer , on  the  Trial,  fwarc  (and  feve- 
ral of  the  Coroner’s  Inqucir  were  ready  to  fwcar)  Th  u Mr.  Cowper , be- 
fore the  Coroner's  Inquclt,  being  on  his  Oath,  depofed.  That  Mrs.  Stout 
was  a msdejl  Per  jin  ; that  he  did  not  know  of  any  Thing  that  was  the  Caufe  of 
it  ( viz.  her  Death;;  That  he  did  not  know  any  Per fn  jhe  was  in  Love  with,  but 
of  one  whofe  Name  was  Marfball ; and  Mr.  Marfh.ill  t.ld  him , That  be  was 
always  repul  fed  by  her.  Whether  this  Oath  is  not  diametrically  oppolite  to 
his  Pleadings  oil  the  Trial,  you  may  determine.  5.  Becaufc  they  diJ  not 
infift  on  thefe  Letters,  when  Mr.  Jones  faid.  Indeed  they  have  produced  fame 
Letters  without  a Name  ; but  if  they  inftfl  upon  any  Thing  againjl  her  Repu- 
tation, we mujl  call  cur  Witneffes.  If  the  Witnefles  then  prelent  in  Court 
(who  were  fomcof  the  moil  reputable  in  that  Town)  had  been  called,  to 
1’pcak  to  her  Reputation,  a great  Deal  of  that  Dirt,  that  is  now  cart  upon 
her,  would  have  been  wiped  off-.  I cannot  but  take  Notice  here  howfeem- 
ingly  unwilling  he  was  toexpofe  the  Weaknefs  of  this  Gentlewoman,  or 
to  meddle  with  her  Letters,  had  lie  not  thofe  innocent  Gentlemen  to  de- 
fend ; when  before  her  Death  he  had  (hewn  them  to  Mr.  Marfball,  a re- 
pulfed  Lover,  and  his  Brother,  and  after  the  Trial,  the  Printers,  who 
at  cheJkml  did  not  take  them  in  Short-hand,  were  favoured  with  them 
to  bu^^Ht’cd  to  the  whole  World. 

Wm^Toncerns  her  Melancholy,  lam  induced  to  believe,  that  (be  was.no 
more  than  is  incident  to  all  People  that  arc  fickly,  or  much  troubled  with 
tlu  flead-ach  ; from  what  her  Maid  (wears,  That  Jhe  was  ill  fornetimes,  and 
J imputed  it  (Melancholy)  to  herlllnefs ; and  J know  no  other  Caufe.  And  Mrs. 
H'.-.iker  doth  aftert,  That  Mr.  Confer  told  the  Coroner’s  Inqueft,  That  he 
did  not  obferve  her  any  ways  melancholy  ; that  he  fliould  not  have  taken  1 
Notice  of  it,  had  not  (uch  an  Accident  happened  ; only  now  he  remem- 
bers, That  (he  was  not  fo  free  in  Difcourfe  at  Dinner  as  fornetimes  die 
u led  to  be  ; and  that  the  Difcourfe  then  was  chiefly  between  him  and  her 
Mother.  Her  Mother  and  Brother  do  affirm  they  never  obferved  her 
melancholy,  and  all  her  intimate  Companions  do  aflcrt  the  fame : It  is 
much  that  none  but  this  Gentleman's  Siller,  and  two  or  three  others,  de- 
voted to.  a Party,  (hould  obferve  any  fuch. Thing. 

Mr.  Fir  min,  his  Wife,  and  feveral  others  that  were  in  her  Company, 
with  Mr.  Taylor , do  affirm,  that  (lie  did  not  fay  her  Head-cloths  would 
ferve  her  Time,  or  any  Thing  like  it,  and  that  they  eftcemcd  his  Dif- 
courfe with  her  pure  Banter  ; that  (he  was  iti  her  Night-drcfs,  and  pre- 
fcntly  went  Home  and  jiut  on  clean  Linen  : I am  apt  to  think  there  arc 
many  Relations  and  Friends,  biggotted  to  a Party,  that  will  not  bogle 
to  tell  a Lye,  to  favc  aJTriend,  or  near  Relation  from 

The  Afternoon  before  her  Death,  (he  was  obferved  to  (land  to  fee  the 
Judges  make  their  Entrance,  with  her  Friends,  as  brifk  and  airy  as  any 
there  : About  four  Hours  before  her  Death,  as  I am  told,  (lie  was  in  Com- 
pany with  a Knight  of  that  County,  and  feveral  others,  who  obferved  her 
to  be  as  merry  and  pleafant  as  any  amongft  them  : At  Nine  at  Night,  (be 
carneftty  importunedayoung  Gentlewoman  ofthatTown,io  tarry  and  lie 
with  her  that  Night,  as  die  had  formerly  done  feveral  Times  ; which  (he 
refufed  then,  (or  feme  particular  Reafons.  When  Mrs.  Stout  perceived 
jhe  would  not  tarry  .11  Night,  (he  invited  her  to  Dinner  next  Day,  and 
told  her  what  file  had  provided,  and  that  (he  (hould  be  glad  of  her  Com- 
pany ; not  intending  to  go  out  of  Doors  the  next  Day. 

1 am  apt  to  think,  that  if  file  had  been  fuch  a furious  Lover,  as  is  pre- 
tended, or  had  any  Intention  that  Night  to  dertroy  herfclf,  that  (he  would 
not  have  fallen  out  with  any  body  about  the  Payment  of  Money;  much 

lefs  have  refufed  tn  ftgn  a Receipt  for  fix  Pounds,  which  her  D ft 

had  prepared  when  he  paid  her  the  Intcrcft-Moncy;  what  was  the  true 
Caufe  why  (he  refufed  to  fign  this  Receipt,  is  a Riddle  to  mod. 

If  (he  had  had  fo  great  a Kuidnefs  for  fome  Years  for  this  Jofepb,  as  is 
infuiuated,  certainly  his  Wife  would  have  obferved  fomethingof  it ; and 
then  flic  would  not  be  importuning  her  every  Month,  by  her  Letters,  to 
come  to  London,  that  Ole  might  enjoy  her  fweet  Company  : Neither  would 
flic,  in  all  Probability,  (if  toe  had  been  fo  del'perately  in  Love  with  him) 
have  lived  here  feveral  Months  together,  without  his  Company,  even  when 
importuned  by  his  Wife ; but  would,  as  we  may  reafonaHy  conje&ure, 
haverclided  in  your  City,  where  flic  might  the  oftener,  and  more  privately 
have  enjoyed  his  Company : And,  as  for  her  going  out  at  the  Window, 
it  is  morally  impoffible,  the  Bars  being  fo  dole  together,  that  a Child 
of  a Year  old  cannot  get  out  between  them  ; neither  was  there  any  Oc- 
cafion  for  it,  the  Keys  being  always  left  in  the  Doors. 

Bccaufe  tltcrc-is  no  Mention  made  011  the  Trial,  of  the  miffing  of  any 
of  her  Money  > feveral  are  apt  to  report  that  her  Relations  want  none  of  it. 
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which  is  a grand  Mi  (hike  ; for  they  want,  as  they  Compute  I;,  at  lead  a 
Thoufznd  Pounds  of  her  original  Fortune,  betides  the  improvements  fh= 
had  made  thereon,  which  were  confidcrable  ; «!»■;  made  little  Mention  of 
it  there  (that  was  taken  Notice  of),  bccaufe  their  LviJences  that  could 
I peak  materially  to  that  Point,  where  Quakers,  whofe  Affirmation  will  not 
be  taken  in  Criminal  Cafes. 

The  laft  Affizcs,  here  was  a Man  hanged  ; after  he  was  -.'-rad,  was  cut 
down,  and  buried  without  a Coffin,  thc  Gravc  filled  up,  and  the  Earth 
well  trod  down;  in  the  Evening  he  was  digged  up' again,  being  prelfed  ai- 
moft fiat  by  the  Weight  of  the  Earth,  was  privately  call  into  the  River, 
and  when  it  was  obferved  that  the  Corps  would  fink,  it  was  export'd  to 
publick  View,  ar.d  an  Advertifement  of  it  was  printed  in  t(:e  Pjh  Mart, 
the  25th  of  July  laft,  with  a great  (hew  of  Exultation,  by  their  fayin». 
Many  hundreds  having  fen  this  Experiment  with  their  awn  Eyes,  the  Opinions 
of  the  Surgeons  produced  on  the  Part  of  the  King  is  thereby  destroyed  ar.d  ex- 
ploded, and  all  Per  Jons  convinced  if  the  contrary  : What  Influence  this  Expe- 
riment may  have  on  you,  I know  not ; but  when  all  the  Circumfbnccs  at  ■ 
tending  it  are  duly  confidered,  I am  of  Opinion,  it  will  make  more  againlt 
them,  than  their  Oppofites  : If  they  had  been  certain  of  Snceefs,  what 
Need  of  10  much  Art l Why  did  tliey  not  infert  in  their  Advertife- 
ment, how  the  Body  Bad  been  managed  before  'twas  thrown  into  the  Wa- 
ter, how  they  opened  it  afterwards,  and  how  they  made  a (met  Scrutiny 
after  Water,  yet  could  not  find  a Drop  in  it  ? Not  one  Word  of  this'. 
Methinks  this  partial  Relation  is  calculated  on  purpole  to  magnify  their 
own  Evidences,  and  put  a Slur  on  the  King's. 

I doubt  not  but  the  ingenious  Contrivers  of  this  Experiment  did  not 
only  expert  it  would  fink,  but  that  it  would  have  fome  Water  in  it  alfo. 
I am  apt  to  think  it  rcjfonable,  to  expect  that  the  Weight  of  rho  Earth 
would  have  driven  out  the  Wind  contained  in  the  Cavity  of  the  Bread 
through  the  Wind-pipe,  which  is  impoffilde  to  be  done  without  lifting  up 
of  the  Epiglottis,  which  continually  clofes  the  Mouth  of  the  Afpcra  Arte- 
ria  ■,  but  in  Expiration,  this  being  once  forcibly  removed  out  of  its  na- 
tural Situation,  ’twas  very  likely  that  it  would  not  cover  it  attain  fo  nice- 
ly, but  that  fome  (hull  Quantity  of  Water  might  inlinuate  i : Tel f through 
the  finall  Paliages,  which  the  violent  forcing  out  of  the  Air  had  made: 
If  this  had  fuccecded,  what  a Triumph  there  would  have  been,  you  may 
eafily  determine. 

Some  Weeks  fince,  a Surgeon,  that  had  been  an  Evidence  at  the  Trial 
ac  Hertford,  going  into  a Bookleller's  Shop,  meeting  fome  Acquaintance 
there,  he  fell  into  Difcourfe  about  Mrs.  Stout,  and  afl'ertsd  there,  what 
he  had  affirmed  at  the  Trial,  viz.  That  two  or  three  Ounces  of  /Hater  will 
drown  a Dog : One  of  the  Company  told  him.  He  could  not  conceive  that  fi 
fmalla  Quantity  would  do  the  Bujinef  : He  replied.  Sir , / will  lay  a Guinea 
that  I will  drown  a Dog  in  the  River  of  Thames,  and  he  fu  sil  not  have  above 
three  Ounces  of  Water  in  bins.  The  Proffer  was  no  former  made  than  ac- 
cepted, Time  appointed,  Dog  brought,  and  with  a Weight  tied  to  his 
hinder  Feet,  flung  into  the  River;  fome  Time  after,  he  was  taken  out 
and  difle&cd ; where  inllcad  of  three  Ounces,  there  was  about  thirty— 
I thrcc  J whereby  lie  not  only  loft  his  Wager,  but,  in  a great  Meafure,  his 
| Reputation,  as  to  what  he  had  fo  confidently  afferted  to  the  contrary  on  the 
Trial.  1 


Having,  in  fome  Meafure,  anfwcred  your  Commands,  though  by  if, 
I have,  I am  afraid,  a little  too  much  trefpaffed  on  your  Paticyicc,  I thall 
take  little  Notice  now,  what  Omifiions  and  Alterations  there  are  in  rile 
printed  Trial ; how  Mr.  Stevens  was  taken  with  a ftrange  Sort  of  a Fit, 
Hurt  after  rhe  Petty  Jury  went  out)  which  difturbed  the  whole  Court: 
Or  how  a Wine-Cooper  in  Southwark  (who  came  down  as  an  Evidence 
for  the  Prifoners)  fell  into  a Sort  of  Di  (tract  ion  ; and  all  die  Time  of  the 
1 rial  was  mightily  dilcompofcd  in  his  Mind,  fo  that  he  was  fain  to  be 
tied  in  Bed,  yet  would  often  alk  how  the  Trial  went,  and  whether  they 
were  like  to  be  cleared  ; and  would  often  tell  the  People  about  him  that 
he  had  done  a very  bad  Thing,  but  would  not  confefs  what,  thouah’often 
urged  to  it;  But  (hall  conclude,  defiring  that  the  Authors  of  this  horrid 
Murder  may  be  detected  and  brought  to  condign  PunUhment  5 but  that 
the  Innocent  may  be  cleared  from  all  Afpcrfions  thrown  undefervedly  011 
them,  which  I doubt  not,  but  that  the  Great  Jehovah,  in  his  own  Time 
will  bring  to  pals : And  that  it  may  be  fo,  (hall  be  the  daily  Prayers  of  * 
Sir,  your  humble  Servant,  * 

Hertford,  the  $th  of 

September , 1699.  p jj 


r u o j a C K I P T, 

I D°ub'  r but„ >r  •“»  h“">>  «■»  tile  Gentlemen  tba  opened  Mrs. 
A Sarah  Stout  s Body,  did  dcpole,  that  (he  was  a Vir -in  - for  vour  Inf~r 
mai.on,  I will  give  yon  > tree  Copy  of  their  Certified,  whid.  is  as  foi- 
lovveth. 


JITE  whofe  Names  are  here  under  written,  having  examined  the  Body  of 
Mrs.  bara.i  btout,  detected  do  find  the  Uterus  perfect iyf re,  and  empty, 
and  of  the  nat.u  a)  Figure  and  Magnitude,  as  ufually  in  Virgins,  IVe  found 
no  Water  in  the  Stomach , Inteflines , Abdomen,  Lungs,  or  Cavity  of  the  Thorax. 

John  Dimfdale,  Sen.  I Villi  am  Coatfxuorth. 

Robert  Dim f dale,  Samuel  Com/in, 

John  Dimfdule , Jun.  Daniel  Phillips. 

After  this  Certificate  was  delivered  to  the  Relations,  they  defired  the 
Gentlemen  that  had  figned  it,  to  give  their  Opinions,  whether  they 
thought  inewas  drowned  or  no?  All  of  them  were  unanimous  that  (he  was 
not  drowned,  except  Mr.  Camlin , who  was  unwilling  to  give  his  Opinion, 
either  />re  or  con;  bur  when  aiked,  would  only  fay.  There  were  very 
odd  Ctrcttmftances ; Yet,  at  laft,  when  he  was  aiked,  Whether  he  did  con- 
ceive any  Perfon  could  b=  drowned,  that  had  no  Water  in  their  Stomach, 
Iiiteltines,  Abdomen,  Lungs,  or  Cavity  of  the  Thorax  r He  replied 
No  ; which  the  others  thought  virtually  to  include  as  much  as  they  had 
faid. 

>•  A REP  LI 
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A REPLY  tt  the  Hertford  Litt-r ; Where  in  the  Cafe  of  Mrs.  Stout'i 
Death  is  mart  particularly  tonf  dire J-,  and  Hr.  Cowpcr  vindicated  from 
tbi  jtandermes  Ac  cuf alien  tf  being  acctjfary  to  the  feme. 


liquid  or  fulid,  fome  peculiar  MuTcles  affiftrre,  it  is  foi 
after  this  A&ion  is  over,  by  its  own  proper  Llaftictty,  il  r: 


] Received  your  Letter  from  my  Bookfcller,  on  the  20lh  of  September  laS  : 

■*  And  though  i am  far  from  thinking  your  Senrimentt  upon  tbi?  Mat- 
ter were  either  defired  or  Commanded  ; yet  am  I well  enough  plcafcd  with 
your  Apology,  wherein  you  tell  us,  you  are  very  frnfiblc  of  your  own 
Weak  nets,  soil  how  unfit  you  are  to  enter  into  a Controverfy,  tifr. 

This,  1 mull  confer, , may  be  of  fume  Ui'e  to  the  Ignorant,  by  foreftal- 
ling  their  Expeclation  of  any  wonderful  DHcovery  ; but  for  the  Learne  , 
the  Compliment  might  have  been  (pared,  fince  the  Performance  does  foevi- 
dently  difeover  what  you  acknowledge. 

The  lmrodu&ion  docs  indeed  promife  us  great  Matters,  tus. 

I Jhr.il  give  you  my  'Thoughts  concerning  the  natural  Cavft  of  Drowning ; 
Floating  ef  dead  Bodies  afterwards ; the  various  Sentiments  cf  the  DoBot  s , 
the  Manner  of  her  Deal ' ; the  Letters  produced  in  Court ; her  Alelanchsli- 
nji ; win  no  Mention  tuns  made  of  the  Money  ; and  lastly,  concerning  Two 
pul/lick  Experiments,  & c. 

But  pray.  Sir,  if  we  find  your  Thought*  arife  from  the  Ebullition  of  a 
heated  F ancy,  and  that  your  too  eager  Zeal  for  your  Friend  has  carried  you 
oftentimes  to  over-hafty  Conclufion*  •,  if,  inftead  of  a well-grounded  and 
rational  Solution  of  the  fa  Phteriomena,  we  arc  only  entertained  with  inco- 
herent Exprsffions,  falfc  Grammar,  Tautology,  ground lefs  Surmifcs,  and 
want  of  Proof  5 in  a word,  if  thefc  pregnant  Thoughts  of  yours  are  found 
to  be  mere  TnHes,  had  it  not  been  better  yotirfelf  alone  had  been  dill 
Mailer  of  them  ? Or,  if  there  was  a Necdfity  for  their  breaking  out,  had 
you  not  better  have  communicated  them  only  to  your  Friend  in  London, 
than  to  have  expofed  yourfclf  thus  ridiculoufly  to  the  Learned  World  ? 

That  l may  make  good  what  i have  allcdgcd,  I (hall  now  proceed  to 
your  Letter. 

Hertford  Letter,  ante  Pag.  49O1  It  it  a common  Olfcrvatisn  of  mojl 
People,  not  uftd  to  dive,  &c. 

Give  me.  Leave,  Sir,  here,  only  to  queftinn  the  Truth  of  your  Propo- 
fttion,  Whether  or  no,  the  greater  Number  of  thofe  who  are  not  Divers, 
have  made  any  Obfervations  upon  Drowning,  or  from  their  own  Expe- 
rience can  fjtisfy  us  of  the  Confirmation  that  enfucs  plunging  thcmfclves 
into  the  Water  ) But  admit  the  Confufion  (as  without  Doubt  it  is)  to  be 
■very  great  ; it  may  not  hence  follow,  that  t'ae  very  firft  Moment  of  Sub* 
mcrfion  R talon  mult  be  loll;  or,  in  your  own  \Vord%  that  there  is  a 
moral  ImpofsbiUiy  to  regulate  their  ABimt  by  the  Dictates  of  Rttifen. 

As  to  the  lay  ng  Isold  of  any  thing  in  their  Way,  'ti.  what  equally  hap- 
pens in  the  Fall  from  a Hivife,  and  fee  ms  not  fo  much  to  aiguca  total 
Eclipfe  of  the  rational  Faculty,  as  a Want  of  Time  to  deliberate  ; For 
the  A ion  of  Falling  being  itiilanuneous,  *t:s  impollible  to  form  a fettled 
Aci'of  Judgment. 

We  all  know  :he  Prorpc<£l  of  fudden  Death,  by  what  way  foever,  im- 
prelles  a certain  Horror,  (which  1 mull  yet  think  is  not  fo  great  to  one 
who  wilfully  deftmys  h mfrlf,  as  to  him  who  either  by  Accident  or  Con- 
llraint  is  put  upon  it)  but  that  it  leaves  us  immediately  ddlitute  of  Choice, 
or  a Power  :o  refule,  both  which  are  Acts  of  Free  Will,  and  import  Rea- 
l'on,  I can’t  allow  ; as  conceiving,  if  it  were  fo,  he  that  wilfully  throws 
l.unfirlf  from  a Houfe,  and  he  that  falls  accidentally,  would  both  equally 
lay  hold  of  any  thing  that  might  fave  their  Fall. 

Pag.  ibid.  In  this  Confufion  (y<-u  fay'  it  is  noways  furprifing , that  Water, 
wherein  they  are  immsrftd , Jbsuld  injinuate  it/elf  into  fame  Vacuities  no  ways 
adapted  for  its  Reception. 

On  the  contrary,  1 muftalledoc.  That  whether  in  or  out  of  this  Con- 
fufion,  it  is  not  only  very  furprifing,  but  abfolutcly  impoffiblc,  that  Water 
fhould  infinuate  (though  never  fo  cunning),  or  enter  into  any  Cavity, 
which  is  at  the  fame  Time  no  ways  fitted,  01  (if  you  had  rather)  adapted  to 
its  Entrance.  - _ . 

I will  not  Hand  to  comment  on  your  Notion  of  Suction  ; l thought 
fuch  Kind  cf  Notion  had  b cn  long  fince  exploded  : For  my  own  Part,  in- 
ftead of  believing  that  the  Lungs  do  luck  in  the  Air,  I think  it  moie  ra- 
tional to  conceive,  that  as  hy  Pulfion  they  arc  emptied,  fo  by  the  Weight 
of  the  Air,  from  the  PrefTurc  of  the  Atmofphcrc,  they  arc  prcfently  filled 
again.  Be  this,  however,  as  it  will,  I cannot  grant  you  that  every  Man  1 
underWater  fwaliows  down  the  fame  into  the  Gullet  whilft  his  Strifes  ' 
continue  : For  I doubt  not  but  that  he  who  defignedly  drowns  himfelf,  may 
efioofe  to  let  it  into  the  Windpipe,  that  he  may  thereby  the  (boner  be 
choakcd. 

The  fwallowing  of  Air  or  Water  down  the  Windpipe,  is  a Term  I do 
not  readily  apprehend  ; I take  Deglutition,  or  Swallowing,  which  is  the  1 
foie  Office  of  the  Gullet,  and  Rcfpiration,  or  Breathing,  which  only  ap- 
pertains to  the  Windpipe,  to  be  two  different  Actions,  and  di verily  cf-  ' 
feded.  Whoever  fwaliows  any  thing,  either  in  or  out  of  the  Water,  rnufi, 
by  openin'*  the  Sphincter  of  the  Gula~,  let  it  into  the  Stomach  : And  whilft 
a Pcrfon  under  Water  continues  Iwallowing,  there  may  be  no  great  Danger 
attending  him  of  being  drowned  ; it  being  very  probable  that  during  this 
Adion  no  Water  gets  into  the  Lung*;  but  being  unable  to  hold  out  for  ( 
Want  of  Breath,  he  mull  neccffarily  make  an  Attempt  to  refpire ; when  , 
ccafing  to  f wallow,  the  Epiglk  rifeth,  and  the  Water fpontaneoufly  (if  you 
will  allow  me  the  Exprefiion)  rulheth  on  the  Lungs  : So  that  when  a 
Pcrfon  is  totally  fubmerfed,  provided  he  fwaliows  not  at  all,  or  cannot 
(Wallow  longer,  'tis  not  only  not  improbable,  but  I believe  certain,,  that 
in  his  Attempt  to  refpire,  a far  greater  Quantity  of  Water  than  Air  (per- 
haps nothing  but  Water)  will  get  into  the  Lungs. 

In  every  Expulfm  of  Air  out  of  the  Lungs,  the  Epiglottis  (yOU  fay)  is  lift- 
ed up.  And  is  it  not  fo,  I would  be  informed,  in  every  Impulsion  of  the 
Air  into  them  ? . , r , , 

*Tis  my  Opinion,  that  this  Part  docs  never  exactly  dole  upon  the  La- 
rynx, but  upon  Deglutition  : And  although  by  your  Account  it  may  be 
thought  to  be  railed  up  like  a Trap- Door,  and  prcfently  fllut  down 
L I do  find  it  a Sort  of  fpripgy  Body,  and  is,  I doubt  not,  at  all 


forced  dbwp  : And 
. . proper  hlaliicrty,  it  raifeth  itfcif  again, 

that  the  fucccffivc  Motions  of  Inlpiration  and  Expiration  may  be  orderly 
carried  on. 

When  once  there  is  any  connderable  Quantity  of  Water  got  into  tips 
Windpipe,  I imagine  this  might)  Struggle  ■-!  Nurure  doth  not  long  conti- 
nue; and  therefore  cannot  chootc  but  wonder  to  bear  you  to  fay,  i t tlm 
Sti  aggie  ef  Nature  the  Epiglot  is  lifted  up,  Zee. 

It  icem?,  in  my  Opinion,  very  natural ; the  Coyer  ta  the  Windpipe  be- 
ing a fprmgy  Body,  and  for  the  moil  Part  inclining  10  an  horizontal  l'o* 
fition : This,  I (ay,  conlidcred,  if  the  Mouth  Sc  lull,  and  thr  Pe.nti  al- 
uioli  fpent,  or  though  he  can,  yet  if  he  will  not  f.vjlbw,  the  Nature  «if  a|l 
Fluids  is  fuch,  that"  they  will  run  into  any  Declivity;  unlcfs  (as  upon 
another  Account  you  have  it)  they  arc  Ihut  out,  or  that  the  Vacuity  » cy 
ways  adapted  to  let  chert)  In. 

A n as  tie  Sufis  art  gone  (you  fay)  the  Epiglottis  il  kept 
opin  fy  the  Force  if  tie  Stream / To  wb-'h  1 reply.  That  llic  natural  Fol- 
iate of  the  Epghi  be.ng  fuch  ar  1 have  deferibed  it,  we  might  taibci  tlimx 
thr  Fotce  of  the  Stream  fhould  clap  it  down,  than  keep  it  open  ; unUl*  by 
the  Force  of  the  Stream,  you  mean  fomrwhat  like  that  of  an  luj-dioit 
through  a large  Syphon,  wherry  the  fitid  Trap- Door  may  be  beat  wuinii 
the  R muh  of  tlie  Lar.nx  j .but  in  ftagiuut  Waters  the  Force  of  the 
Stream  will  be  ir.confidcrable. 

As  long  ai  the  Senjes  continue , they  (I  fuppofe  you  mean  Perfons  under 
Water)  fwallcsv  mojl  of  the  Water  which  comes  into  t .eir  A fouthi,  inti  their 
Sumachs.  And  tiier.ll,  you  tell  us  elfcwhcre,  they  (wallow  intotlf.u 
Windpipes.  But  this  I deny  ; for  as  long  as  the  Serifcs  continue,  and 
they  can  hold  their  Breath,  they  very  often  Iwallow  none  : And  afie.-  tliia, 
in  the  Cafe  of  voluntary  Drowning  (which  you  may  finilcat  a=  long  as 
you  pleafe),  ’lis  more  likely  by  far  that  they  admit  it  into  their  Lung  ; 
fince  by  fwallowing  never  fo  much,  they  do  not  defhoy  themlelves-;  i»ut 
hy  letting  a fm.-.ll  i^iautity  into  the  Lungs,  they  prcfently  put  a Period  to 
their  mi ferablc  Lues. 

But  when  th.y  art  mar  fuffocated  (you  fay),  the  Water  runs  into  thofe  Duits 
where  it  meets  wit  < Cn  leaf  liefifia-.ee. 

would,  methinks,  be  informed  what  you  mean  by  thofe  Duel*.  The 


Nofe  and  Ears,  I prefume,  arc  full  before  they  arc  near  fuffocated;  And 
if  the  SphinCler  Gulx  docs  oppofc  its  Entrance  into  the  Vent ncle,  wlut 
o:hcr  Duct  remains,  unlcfs  that  of  the  Windpipe  f Out  of  which  too,  af- 
ter Suffocation,  ’tis  not  impoffiblc  but  it  may  be  kept/ by  the  Contiguity  of 
the  Tongue’s  Bafis  to  the  Palate. 

So  long  at  Life  continues  (you  tell  us,  p.  ibid. ),  there  is  a canvulftve  Strug- 
gling of  Nature,  to  exptl  out  of  the  Lungs  uli  tb  J't  Fain  a that  ate  u.xisui  to 
them,  cfptai.ll)  Water , & c. 

Lei  me  tell  you.  Sir,  I am  apt  to  think  this  cffteciutly  will  lie  found  a 
great  Miltake  ; for  I doubt  not  but  any  thing  of  a more  uneven  Texture, 
flipping  Uie  Lungs,  will  excite  much  firortger  Convulfions  than  thole 
from  Water;  But  indeed,  according  to  fomc  Experiments  lately  made,  1 
could  not  perceive  the  Marks  of  thofe  violent  Coavulrions  you  lu,rc  fpeafc 
of. 

I took  a Dog;  and  by  a W tight  direflly  funk  him  under  three  Foot  of 
Water,  which  was  lo  clear  that  1 could  ptrc-.-ivc  wJut  happened,  to  birr-  : 
And,  to  be  plain  with  you,  I oblcrvcd  that  for  ulmoll  a Minute  he  threw 
Ins  l lead  diforJcily  about  before  he  gaped;  upon  which  the  Water  gelling 
into  his  Windpipe,  i:i  half  a Mui  ;te  more  he  fell  down  with  his  Neck  to 
the  Bottom,  void  of  Senfe  and  Motion. 

After  thij  I plunecd  another  lomcwhat  lefs  ; when,  in  Jjfcc  M.mnrr  as 
the  former,  I found  when  he  had  turned  his  Neck  two  or  three  Times 
about,  lie  was  to  Appearance  dead  in  a Minute’s  Time. 

Now  in  all  this  there  were  none  of  thofe  violent  Efforts,  to  throw  the 
Water  out  of  the  Lungs,  difccrrnblc;  or  did  l think  it  at  *t»J  rational  to 
expect  the  fame  forced  into  the  Cavities  of  the  Thorax,  cither  by  dilatin'* 
the  Pores  of  the  thin  Membrane  that  inverts  the  Lungs,  as  Quicklilver  is 
forced  by  the  Preffure  of  a Hand  through  a Piece  of  Leather  ; or  bv  a 
Rupture  of  their  Tunklc,  or  by  fome  minute  Vtflcls  not  yet  deferibed  bv 
Anatomifts  : And  the  Rcafon  of  my  thinking  fo  is  this,  Becaufe  t could 
perceive  little  more  to  cffeiit  it,  but  the  fpecifick  Gravity  of  the  Water; 
which,  according  to  the  Laws  of  the  Libration  of  Liquors,  1 take  to  be 
inconfidcrablc. 

I know  of  no  Phyfician  that  baafls  of  a Ni  flu:  ultra  in  Anatomy  ; nor 
fhould  1 exped  any  fuch  Prcteufian  froma  Phyfician,  ib.foon  as  linm  the 
Anatomill : Thclc  two,  you  know,  are  not  always  inf.  parable  Compa- 
nion-'. But  as  to  your  Inllante  about  the  Empyema,  though  I think  it 
foolifli  to  deny  Fails,  when  1 am  unable  to;  account  for ’the  Manner  liow 
they  arc  brought  about;  yet  1 fee  nothing  to  hinder  mef/om  believing, 
that  very  often,  where  the  Matter  you  I peak  of  is  cart:  forth  tn-  Excretion 
the  Lungs  have  fullered  a Solution  in  thrir  Continuity.  In  two  ivr:t>t» 
1 have  iiifpeClcd,  who  died  under  thefe  CucurnitJiicrs,  it  was  app.  i-.iu;  m 
both  of  which,  as  1 fuppofe  from  a preceding  l‘trspr.tUnor.y , there  ha  i betn 
Abfcefles  formed  in  the  Lobe,  of  the  Lungs,  which  had  rotted  their  our- 
ward  Membrane;  fo  that  whether  the  purulent  Matter,  winch  w.s 
coughed  up,  came  Irom  the  laid  Abfcefs,  or  whether  lome  of  th;  1 whim 
fluctuated  on  the  Diaphragm,  m.glti  not  aifo  be  imbibed  hy  the  ulcerated 
Lung,  was  very  uncertain. 

T he  Injcflion  of  bitter  Liquors  affcfling  the  Throat,  if  they  are  c n’l 
into  a Fijluia  wh  ch  look. its  Rile  from  an  iiittnu!  Apollem  ; nr  otheiwne, 
if  the  Penetration  has  been  of  long  Continuance,  and  uilch.TMd 
Quantities  of  Icetid,  ichorous,  oi  coirofive  ,M alter  ; 1 fhould  ti  f.  w.7:  dcr 
the  Experiment  fhould  anfwer:  lor  in  Uu-fc  Cafe*  the  I one  of  if,c  i 
isveiy  mucli  weakened,  the  Patient  very  frequently  dies  rabid,  und  w/tind 
upon  DilTvdion,  that  ver;  commonly  the  Lungs* are  corrupted.  lr  n .»v 
happen  alfo  in  a recent  Puncluie  ; hut  then  we  may  be  hkewife  lou.e’- 
times  uncertain,  whether  the  Membrane  of  the  Lungs  reccivtd  no  Da- 
mage. n 

1 defire  not  that  greater  Strefs  fhould  be  laid  upon  tnrfc  Cafes  than  rhcv 
will  reilUy  bear:  But  this  I mull  aver.  T hat  in  Pcnetiatioiis  , 


Times  fomewhat  elevated  from  the  Glottis,  unlcfs,  as  I fai J before,  at  the  ( Chert  it  does  not  always  happen  ; for  its  a Pun£h|rc  I have  leen  ;pv-c- 
Timc  of  fwallowing  ; when  by  the  Weight  of  the  Aliments,  whether  tvd,  and  a Fifiu/a  of  this  Part,  lulu  which  1 h-ve  call  at  times  rest  . 
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Ounces  of  a Utter  Dccoftion,  with  a Tinfture  of  Myrrh  and  Aloes  3 dur- 
ing which,  J can  fafely  fay,  I never  heard  anv  fuch  Complaint,  though 
1 have  pUrpofely  enquired. 

Your  Citation  of  Mr.  Boyle's  Citation  from  Wallaus,  if  Matter  of  Fact, 
might  be  preternatural  : And  as  to  his  finding  the  fame  divers  Times, 
how  diligent  foever  he  might  be,  father  than  (hew  myfelf  uncivil  to  him,  ( 
fcv  laying ’t is  fallen  I (half  turn  Sceptick,  and  fufpena  my  alTent  till  1 am 
better  fatisfied  : At  prefen  t I cannot  fee,  if  there  was  an  Admiffion  of  Air, 
through  Pores  much  fmaller  than  thofe  made  by  the  longer  Sort  of  Peas, 
into  the  Cavity  of  the  Chert,  how  Refpinuion  could  be  carried  on:  And 
I muft  needs  thinks  that  Dr.  Garth’s  Remark  upon  the  Trial  is  very  per- 
tinent ; where  he  tells  us.  There  is  a greet  Providence  irt  fuch  a Texture ; for 
if  (faith  he)  tlere  u/ere  any  large  Pores  in  this  Membrane , the  Air  mould pafs 
through  into  the  Cavity  of  the  Thorax,  and  prevent  the  Dilatation  of  the  Lungs , 
and  confequently  there  mould  be  an  End  of  Breathing. 

But  that  I might  put  this  Matter  yet  farther  out  of  Controverfy,  being 
willing  to  be  made  fenfvble  of  the  utmoft  Efforts  of  a drowning  Creature, 
and  the  Refult  of  ihe  moft  Violent  Strugglings  i:  could  make  to  favc  itl'elf ; 

7 fent  for  a Dog,  and  left  you  fhould  find  Fault  had  Imade  ufeof  a Tub, 

J procured  the  Ufe  of  a Diftillcr’s  Back,  which,  if  I may  call  it  fo,  is  a 
Sort  of  Trough,  containing  in  Dimenfton  thirty  Foot  of  Length,  and 
half  as  much  of  Breadth  : Into  this,  when  filled  with  Water,  l caufed  the 
Animal  to  be  caft,  having  before  ordered  his  Fore-Feet  to  be  tied  to- 
gether. 

By  the  Force  of  the  Fall  he  was  plunged  over  Head  and  Ear?,  but  rif- 
ing  up  again,  made  to  the  Side  as  well  as  he  could  -,  and  though  feveral 
'l  imes  rtpulfed,  continued  ftruggling,  and  by  the  Liberty  of  his  Hind- 
Feet  often  raifed  his  Head  above  the  Water:  Upon  which,  feeing  no 
Likelihood  of  his  being  drowned  under  a very  long  Time,  I ordered  him 
to  be  taken  out,  and  his  Hind-Feet  alfo  to  be  fattened  together.  Thus  he 
was  a fecond  Time  thrown  in,  and  continued  ftruggling,  fometimes  un- 
der and  fometimes  above  Water,  with  his  Head  and  Neck  ; in  a Quarter 
of  an  Hour’s  Time  his  Navel  ftarted,  and  foon  after  there  was  a vifible 
Prolaps  of  the  Inte/linum  Return:  Having  thus  between  while  had  the 
Liberty  of  an  imperfect  Rcfpirauon,  it  was  half  an  Hour  before  he  had 
done  ftruggling;  after  which,  under  Water  he  gaped  feveral  Times. 
When  deaii,  1 left  him,  and  relumed  five  Hours  after  ; at  which  Time  I 
defin'd  he  might  be  taken  out  with  his  Head  erefted,  that  we  might  lofc 
no  Wattr. 

I think,  if  it  had  been  poflible,  I had  Reafon  in  this  Cafe  to  expeft 
Water  in  the  two  Cavities,  e.  the  Thorax  and  the  Abdomen,  which 
feemed  much  tumefied  ; but  wasfo  far  from  it,  that  upon  the  opening  the 
Peritoneum,  inftead  of  an  Inundation,  1 found  not  a Drop  of  Water ; 
and  even  ihe  fmall  Intejlines  had  received  very  little,  if  any  at  all  from  the 
Pylorus.  What  was  contained  in  the  Stomach  was  much  fhort  of  half  a 
Pint,  or  little  more  than  four  or  five  Ounces.  Having  raifed  the  Ster- 
non , we  perceived  the  Thorax,  in  like  Manner  as  the  Abdomen,  perfectly 
clear  of  Water.  Out  of  the  Windpipe  there  iflued  a fpumous  Matter, 
and  the  whole  of  what  wc  preffed  from  its  Ramifications  was  about  three 
Ounces. 

Thus,  Sir,  have  I given  you  a faithful  Hiftoryof  theFaft;  but  if  you 
think  the  Experiment  was  made  clandcftincly,  or  that  the  Dog  was  half 
firangled  before  thrown  into  the  Water,  as  you  pitifully  inlinuate  about 
Mr.  Cowptr’s  Experiments,  for  your  farther  aatislaelion,  you  may  be  in- 
formed of  Mr.  Harr  fen  without  B’jhopfgate , of  Thomas  Serjeant,  Efq. 
Gentleman  Porter  to  the  Tomer  of  London,  Mr.  'John  Litchfield,  Surgeon, 
with  fundry  other  Perfons,  as  honeft  and  judicious.  But  to  proceed  ; 

Ante  Page  491.  Water  is  as  frequently  found  in  the  Cavity  of  the  Abdomen 
as  the  Thorax. 

It  may  be  :o ; but  if  the  Stomach,  Guts,  (Ac.  in  the  former,  and  the 
Lungs  in  the  latter,  continue  firm  and  found,  (as  ts  reported  they 
were^in  Mrs.  Stout)  1 cannot  fee  how  it  fliould  happen  to  be  found  in 
either.  I mult  confefs,  I have  never  feen  it,  nor  was  there  any  thing 
like  it  in  my  late  Experiment.  If  the  Vifcera  are  putrid,  I fliould  not 
wonder  at  it  ; but  if  otherwife,  I fliould  be  thankful  to  your  microfcop- 
citk  Anatomift  to  {hew  me  how  or  which  wav  it  Ihould  enter. 

As  foon  as  the  Lungs,  Stomach,  &c.  are  full  of  Water,  the  Body  naturally 
finks.  Page  ibid. 

I fuppol'e  the  (Ac.  includes  the  Thorax  and  Abdomen,  as  well  as  the  Guts  ; 
but  though  the  Lungs,  Stomach,  and  the  (Ac.  are  full  of  Water,  in  the 
Senfc  of  Fulncl's  here  meant,  I deny  that  the  Body  will  always  fink,  as 
having  feen  the  contrary,  and  can  bring  Proof  of  the  fame. 

Page  ibid.  It  is  obfervable  (you  fay)  that  human  Bodies  after  Death  admit 
no  Water  ; becatife  as  foon  as  Death  feizes  a Man , the  Sphiniler  Mufcles  in  all 
Parts  do  naturally  contrail  themfelves. 

How  it  is  in  human  Bodies  I cannot  fay,  having  made  no  Experiment 
of  that  Kind  ; but  that  it  is  always  fo  in  other  Animals,  I deny  ; and  in- 
deed can  fee  no  Reafon  why  it  Ihould  not  be  admitted  for  a parallel  Cafe  : 
For  though  you  fay,  the  Sphincter  Mufcles  do  eontraft  themfelves,  yet 
ihe  Epiglot  Hands  open  ; fo  rhat  unlefs  the  Tongue  and  Palate,  by  their 
Contiguity,  or  Come  fpumous  Matter  already  in  the  Windpipe,  intercept 
its  Paflage  ; what  hinders,  in  a fupin;  Poittion  of  the  Body,  but  that 
fome  fmall  Quantity  of  Water  may  flip  within  the  Rimula  ? But  whether 
or  no  the  Sphinftcrs  do  always  naturally  eontraft  themfelves  before  Death, 
may  be  difputed  ; for  they  fometimes  labour  at  that  Time  with  fuch  a 
Paralyfis,  as  occafions  a Rcfolution  of  their  nervous  Fibres,  and  forces 
them  involuntarily  to  let  go  their  Contents  : Thus  nothing  is  more  com- 
mon than  for  dying  Animals,  whether  rational  or  irrational  (if  foon  be- 
fore they  did  not  exonerate)  to  let  fall  their  Urine  and  inteftinal  Faeces. 

That  1 might  inform  myfelf  whether  the  Water  would  get  into  a dead 
Body,  1 caufed  a Dog  to  be  lufFocated  over  the  Fumes  of  a fpirituous  Li- 
quor, prepared  for  Diftillation,  in  the  Time  of  its  Fermentation  ; and 
though  his  Nofe  was  held  fome  little  Diftance  from  the  Surface,  yet  it 
ftified  him  to  Death  in  two  or  three  Minutes  Time;  after  this  he  was 
thrown  into  the  Water,  and  funk  prefentiy  to  the  Bottom,  where  he  lay 
feveral  Hours.  Being  carefully  taken  out,  I opened  his  Throat,  arid 
found  the  Epiglot  (as  is  always  ufual)  raifed  from  the  Windpipe,  which 
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inclining  downwards,  there  wa>  difeharged  aboil t three  Spoonfuls  of  fair 
W ater. 

Page  491.  The  immediate  floating  of  human  Bodies,  thrown  dead  into 
the  Water,  I believe  to  be  very  uncertain  : and  whoever  goes  about  to 
eftablilh  it  for  an  infallible  Hypothefis,  I mull  needs  think  very  rafh,  if 
not  guilty  of  a downright  Folly:  For,  though  your  Seamen  fliould  tell 
me  a thoufand  idle  Stories,  I know  there  arc  fo  many  Caufes  that  may  al- 
ter the  Cafe,  that  it  would  be  very  ridiculous  to  credit  fo  bold  an  After- 
lion.  I cannot  fay,  1 have  as  yet  tried  the  Experiment  on  a human  Body, 
but  of  thole  other  Animals  (both  alive  and  dead  when  thrown  into  the 
Water)  which  I have  made  ufe  of,  there  was  but  one  which  floated,  and 
that  I thought  moft  likely  to  be  found  at  the  Bottom,  as  having  received 
moft  Water  into  the  Lungs  and  Stomach.  If  the  dead  Body  of  an  afei- 
tical  Perfon  fliould  not  fink,  it  might  feem  ftrange  : On  the  other  Hand, 
if  that  of  a purely  tympanitical  ihould  not  float,  it  would  be  equally  a 
Wonder. 

Page  492.  If  the  Perftn  died  in  the  very  Acl  of  Lfpiration,  the  Lungs  (you 
fay)  mill  be  full  of  Air,  &c. 

Here,  Sir,  you  muft  give  me  Leave  to  think  you  very  much  out  of  the 
Way  j for  un.efs  in  the  Cafe  of  fome  very  hidden  anJ  violent  Death,  £ 
am  apt  to  believe  all  Perfons  finilh  their  Lives  in  the  Aft  of  Expiration  ; 
and  even  in  the  moft  hidden,  feeling  afide  that  of  ftranglmg  by  a Liga- 
ture, where  the  Air  is  forcibly  included,  and  its  Paflage  from  the  Wind- 
pipe intercepted,  1 make  it  a Quellion,  whether  the  laft  Motion  of  the 
Lungs  is  not  that  of  its  Syftole  or  Contraftion  : For  although  to  out- 
ward Appearance,  a Man  or  other  Creature  may  be  thought  to  die  infpir- 
ing,  and  feem  perleftly  devoid  of  Senfc  and  Morion  ; yet  by  laying  any 
poliflted  or  diaphanous  Body  to  ihe  Mouth  and  Noftrils,  there  is  often- 
times a Damp  contrafted  on  the  fame;  which  is  nothing  but  the  Air  in— 
fenhbly  proceeding  out  of  the  Lungs,  and  condenfed  on  the  Surface  of  the 
faid  Body. 

’Tis  this  general  Opinion  that  hath  given  Rife  to  that  very  common 
Expreflion,  when  he  would  fignify  the  Death  of  a Friend,  by  faying.  He 
is  expired,  or  hath  breathed  out  his  lajl.  But  admit  the  Aflertion  good,  of 
dying  in  the  Aft  ol  Infpiration,  it  will  not  follow  that  any  dying  Perfon 
can  take  a tenth  Part  of  the  Air  he  did  in  perfeft  Health  ; and  fo  confe- 
qucntly  cannot  fill  his  Lungs  with  Air  : For,  not  to  initance  in  afthrna- 
rick  Perfons,  who  at  all  Times  take  but  little  Air,  by  reafon  of  the  Ob- 
ftruftions  of  the  Broruhia ; and  are  therefore  forced  upon  quick  Breath- 
ing ; it  is  very  rational  to  believe,  that  immediately  before  Death  the  con- 
ftriftivc  Fibres  are  much  wcakenej,  the  Blood  begins  to  ftagnize  in  all 
Parts,  and  being  carried  by  the  Arteria  venofa  into  the  Lungs  fafter 
than  thrown  oft  by  tf\e  Pena  aruriofa  into  the  left  Ventricle  of  the  Heart,  a 
great  Part  of  the  pulmonary  Cells  are  fo  fluffed  that  they  can  admit  but 
little  Air:  So  that  the  Quantity  of  what  we  take  in  perfeft  Health,  and 
that  which  we  receive  dying,  is  vafUy  difproportionate. 

By  filling  the  Thorax  with  the  fame  Air  forced  into  the  Windpipe,  un- 
lefs you  mean  filling  the  Lungs  in  the  Thorax,  it  feems  of  Kin  to  the  Jar- 
gon of  filling  the  Tleorax  with  Water  out  of  the  Lungs.  For  my  P^rt, 

I have  feveral  Times,  through  a Tube,  blowed  with  as  great  Force  as  I 
could  into  the  Lobes  of  the  Lungs,  and  caufed  at  the  fame  time  a lighted 
Candle  to  beheld  nigh  their  Extremities,  and  round  about  them;  I never 
could  perceive  the  leaf!  Motion  of  tiic  Flame,  whereby  I might  conjec- 
ture the  Air  had  any  Vent:  So  that  1 muft  think  it  tmpoffible  that  either 
Air  or  Water,  whilft  their  Texture  continues  firm,  can  infatuate  itfelf 
into  the  Cavity  of  the  Thorax  ; till  you  can  bring  me  fome  of  the  diligent 
Walleeuss  Gentlemen,  that  have  Pores  in  the  inverting  Membrane  of  their 
Lungs  as  big  as  the  longer  Sort  of  Peas. 

Page  ib.  I think  it  very  likely,  that  a dead  Body  will  be  more  buoyant 
in  fait  than  in  frefh  Water  : But  your  Experiment  I take  to  be  inconclu- 
ftve;  for  unlefs  you  had  faid  that  a Ship  will  link  fome  Inches  lower  in  a 
Sea  of  frefh  Water  than  in  one  of  Salt,  your  Advcrfary  may  objeft,  that 
the  Reafon  of  the  lower  finking  in  the  Thames , may  perhaps  be  as  much 
owing  to  the  Want  of  Depth,  as  Salt. 

ThcDifcordanceof  the  Phyficians  is  beft  perceived  by  reading  over  the 
Trial:  Some  Part  of  the  Di (agreement,  as  I remember,  did  confift  in 
this.  That  whereas  on  the  King’s  Part,  it  was  affirmed,  the  Lungs  of 
Mrs.  Stout  were  firm  and  found,  and  not  the  leall  Appearance  of  Water 
in  the  Thorax-,  for  the  Prifoner,  Mr.  Cowper,  it  was  replied.  That  it  the 
inverting  Membrane  of  the  Lungs  was  found,  it  was  ridiculous  to  expect 
Water  in  the  Cheft,  their  Enclofure. 

Again ; For  the  King,  it  was  thought  impoffible  that  any  Perfon 
thrown  alive  into  the  Water,  fliould  be  drowned  without  fwallowing  or 
taking  in  a great  Quantity  of  the  fame  into  the  Stomach,  and  other  Ca- 
vities; wheieas,  for  the  Prifoner,  it  was  thought  very  poflible  two  er 
three  Ounces  might  be  fufficient  to  drown  any  lubmerfed  Perfon.  And 
this  leads  me  to  a Paflage  in  the  laft  cited  Page  ; where  I find  you  much 
concerned,  that  Mr.  Camper’s  Phyficians  fhould  ftrenuoufly  urge,  that  fo 
fmall  a Quantity  of  Water  was  fufficient  for  this  Purpofe:  Which  you 
fay  they  grounded  on  a private  Experiment  on  a Dog  half-hanged,  you 
being  apt  to  think  that  there  was  Artifice  in  the  Cafe;  and  indeed  fo 
fhould  I,  if  I were  fure  they  had  half-hanged  him  : But  if  your  were  told 
fo  in  your  Sleep,  it  may  happen  to  be  falfe;  or  if  not,  I think  you  are 
bm  little  obliged  to  any  Perfuii,  who  was  fo  officious  as  to  tell  you  an 
Untruth.  However,  that  you  may  not  be  lold  of  any  Artifice  made  ufe 
of  in  my  Experiments,  I fhall  tefer  you  to  the  aforefaid  Mr.  Serjeant : He 
is  a Gentleman  very  curious  in  thefe  Enquiries,  z Man  of  unquelltonable 
Probity,  and  very  well  known  in  our  City  of  London. 

In  his  Pretence,  with  divers  others,  I caufed  a Dog,  who  had  been  kept 
farting  almoft  twenty-four  Hours,  to  be  plunged  under  Water,  without 
fullering  him  to  rife  : When  he  had  been  dead  fome  rime,  I took  him  with 
his  Head  erected,  that  we  might  not  lofc  a Drop  of  Water  he  had  taken 
in.  Having  made  a Ligature  on  the  Gula,  I turned  down  the  Larynx, 
and  with  a moderate  Preffure  there  was  difeharged  of  Water,  mixed  with 
a Spume  or  Froth,  about  four  large  Spoonfuls. 

Alter  this  I came  to  the  Stomach,  which  I perceived  to  be  very  lank 
and  flaccid ; when  cutting  into  it,  there  was  not  a Drop  of  Water  to 
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be  found,  nor  indeed  the  lead  Remains  of  the  chylous  Juice,  which  had 
been  before  carried  off  through  his  long  Fading ; fo  that  tits  VV rinkles  of 
the  inward  Membrane  were  very  cunfpieuous. 

Soon  after  I drowned  another  before  the  fame  Company,  and  do  allure 
ou  have  all  imaginable  Rcafon  to  perfuade  myfclf,  that  all  the  Water  he 
ad  received  was'  let  into  the  Lungs,  which  did  not  exceed  two  Ounces 
and  an  half : But  in  this  latter  (having,  unknown  to  ns,  been  fed  a little 
before)  the  Stomach  was  half  full  of  indigeited  Aliments;  yet  no  Ap- 
pearance of  Water,  which  in  drowning  we  could  fuppofe  he  had  gulped 
down. 

I come  now  to  your  Pleafantry  with  Dr.  S/aartt , who  it  feems  was  fo 
unhappy  as  to  tell  the  Judge,  That  Cafes  of  that  kind  were  very  uncom- 
mon ; and  left  feme  ignorant  Perfon  fhould  be  to  feck  for  the  Meaning  of 
the  Words,  here  ir.  a Parenrhcfis  clapped  in,  to  tell  us,  that  by  Cefei  of 
this  kind  is  meant  (for  Mr,.  Stout  a be  uroxuned  without  any  Water  in  her). 

V ide  P.  492. 

I thank  you.  Sir,  for  ymtr  Information ; till  now’  I did  not  think  the 
DoflorS  Words  were  fo  m yfterious,  but  harmlefly  gave  them  a quite  dif- 
ferent Coi.ftrudinn,  which,  before  you  were  plcafed  to  be  fo  witty  with 
them,  1 though:  very  natural ; and  having  ftnee  sliced  others,  they  tell 
me  the  Doctor  means  the  Cafes  of  drowned  Bodies  remarked  upon,  efps- 
cially  when  they  have  been  laid  fix  Weeks  under  Ground,  and  afterwards 
infpe&cd  to  find  Water.  Now,  Sir,  if,  fince  the  Creation  of  Man  or 
Woman  cither,  you  have  hcaid  of  fuch  a Cafe  before,  or  if,  in  the  Mul- 
tiplicity of  your  PradVice,  you  have  met  with  any  Thing  like  it,  1 think 
’tis  great  lnjuftice  that  you  have  fo  long  concealed  it. 

[ would  slrdly  know  precifely  what  you  mean  by  Drowning.  You 
think  that  r.n  Perfon  can  properly  be  laid  to  be  drowned,  who  hath  not 
fwallowcd  (1  fnould  rather  like  reoived,  or  In  in ; becaufe  Swallowing, 
as  1 have  already  told  you,  is  proper  to  the  GulletJ  above  two  or  three 
Ounces  of  Water  : And,  1 think,  that  if  under  Water  tholv  two  or  three 
Ounces  do  effect  his  Ddtrudliou,  he  is  as  truly  laid  to  be  drowned,  as  if 
he  had  taken  in  two  or  three  Gallons. 

If  Refpi ration  could  by  any  Contrivance  be  fecurcd  to  a Perfon  under 
Water,  be  would  then  be  in  no  Danger  of  Drowning.  Again  ; Set  him 
up  to  the  Chin,  and.  if  it  were  pofliblc,  let  him  fwaltawa  Tun;  though 
it  may  be  otherwife  ir.ifcliicvou.%  it  will  not  drown  him  : For  if,  as  may  he 
inferred  from  your  Opinion,  Drowning  muft  be  meafured  by  a great 
Quantity  of  Liquor  fwallowcd  into  the  Stomach,  we  have  Abundance  of 
thofe  drowned  Perfons,  feme  of  them  top  full,  daily  reeling  about  our 
Streets  in  London,  and  1 believe  you  have  Pome  few  of  "them  in  your  Town 
of  Hertford:  Hitherto  \re  have’ called  them  drunken  Perfons;  and  you 
will  find  it  a very  difficult  Matter  to  perfuade  them  that  they  are  properly 
or  truly  drowned. 

Since  then  it  is  not  the  greater  Quantity  fwallowcd  into  the  Stomach, 
but  the  Icflei  taker,  into  the  Lungs,  that  kills  the  Creature;  and  fincc 
there's  no  fuch  Thing  at  all  as  Drowning,  but  by  that  fmallrr  Quantity 
entering  the  faid  Part ; 1 reckon  that  if  a Man  dies  under  Water,  with- 
out thc'Diftindion  of  more  or  lefs  Water  taken  in,  he  is  ss  much  and  as 
re3liy  drowned  as  any  Thing  can  be.  I know  the  Word  is  fomewhat 
ambiguous,  and  Cuftom  has  appPed  it  differently  j for  if  a Perfon  upon 
Land^  by  Liquor  accidentally  rulhing  on  the  Lungs,  or,  as  it  is  called, 
going  the  wrong  Wav,  receives  his  Death  ; this,  I fay,  is  named  Suf- 
focation : But  if  the  fame  Thing  betides  him  under  Water,  wc  ufually 
call  it  Drowning  ; though  the  latter  is  as  much  fuffocatcd  as  the  former. 
But  I have  already  been  too  long  on  this  Matter,  and  (hall  therefore  pro- 
ceed. 

Page  ib.  1 hope  by  this  Time  you  are  no  great  Stranger  to  the  Mean- 
ing of  that  general  Queftion  you  take  Notice  of,  about  Water  in  the 
Thorax-,  if  being  fenlible  of  the  Blunder,  they  had  ingenuoufly  quitted 
it  I believe  it  had  been  much  better  ; but  whether  or  no  their  pcrftfting 
in  it  has  been  any  Advantage  to  them,  tile  learned  World  muft  judge. 

I cannot  think  the  inverting  Membrane  of  the  Lungs  fo  eaftly  torn  in 
Coughing  ; if  it  fliould,  there  may  an  Ulcer  of  the  Lungs  enfite ; for  the 
Solution  would  not  prcfcnrly,  if  at  all,  be  re-united.  But  what  of  this, 
or  what  would  vou  infer  ? L cannot  perfuade  myfclf  there  is  any  Cough- 
ing under  Water  that  fliould  break  their  Continuity. 

1 find  the  Doctor  is  not  yet  got  out  of  your  Clutches  : He  brings  us, 
poor  Gentleman,  fo  many  If s and  dnd’s,  that  hi=  Sentences  happen  to 
prove  unintelligible ; for  where  he  tells  us,  that  if  there  was  a great  Fer- 
mentation, a great  deal  of  the  Water  would  rife  up  in  Vapours  and 
Steams,  aiid  go  off  that  Way ; we  are  at  a Lofs,  it  feemeth,  what  Way 

^PagcTbid.  I rennet  imagine  (fay  you)  by  that  Way,  what  Way  be  means. 

I know  not  what  you  may  imagine  ; yet  I cannot  think  you  altogether 
fo  dull  as  you  pretend  : But  others  do  imagine,  that  by  the  way  of  Steams 
and  Vapours,  he  means  the  way  of  Steams  and  Vapours ; or,  if ’twill  be 
more  eafy  to  your  Imagination,  under  the  Form,  after  the  Manner,  or  by 
the  Wav  of  Evaporation.  Through  what  Paflagcs  thefe  Vapours  were 
to  make  their  Wav,  was  another  Queftion  ; which,  if  you  were  to  a(k 
him  he  would  perhaps  tell  you,  through  the  Pores  of  the  Body.  But 
it  feems  to  fcive  a Turn,  all  Outlets  muft  be  barred  and  bolred;  the 
Sphinflers  muft  be  locked  up,  and  all  the  Coverings  of  the  Body  growfo 
denfe  and  compact,  that  not  one  poor  Corpuicle  fliall  gain  its  Liberty  : 
So  that  although  fomc  Steams  cannot  extricate  thcmfclves  frem  putrid 
Flcfh  yet  others  will  get  through  plaiftered  and  brick  Walls;  nay,  the 
very  Stones  thcmfclves  arc  net  a Fence  againft  their  Penetration.  But  if  a 
certain  Perfon,  prefcnt  at  the  Diffection,  docs  not  retrafl,  I was  told 
t icre  was  a Mcifture  fomewhat  like  thefe  Steams  on  the  Bunal-Clothes  of 
Mrs.  SteuI ; in  others  I have  been  informed  it  has  been  frequently  ob- 
ferved  : But  rather  than  this  putrefactive  Moifture,  or  Sort  of  Dew, 
which  has  been  feen  upon  the  Shrowds  of  the  Dead,  fliould  be  thought 
to  arifc  from  the  Body  ; 1 fuppofe  you  would  choofc  to  account  for  it, 
from  the  fubterrancous  Damps,  working  through  the  Coffin,  and  fo  fet- 
tling on  the  Corps. 

pGci  453,  I make  no  Doubt,  but  that  dead  Flclh,  whether  in  or  out 
of  Water;  will  quickly  grow  putrid ; but  which  cf  them  will  be  fo  loon- 
Vol.  VIII. 
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Iefl,  I cannot  be  ps/itive  j though  T am  father  infilling  to  Dr.  Cirtb's 
Opinion,  and  to  think  that  Water  will  rather  retard  rhan  hmlen  Putre- 
faction : In  a little  Time  I fhrdl  be  better  able  to  give  Satisfaction  to  them 
who  require  ir. 

Page  493.  You  muft  cxcufc  me,  if  I don’t  come  up  to  vour  Belief,  that 
there  was  a Lnpjus  Li'gua  in  the  Doftor’s  Diftinftion  of  Accident  and 
Dcfign  ; as  believing  it  founded  both  on  Rcafon  and  Experience ; But  if 
you  will  allow  them  as  much  Difference  as  may  be  found  in  vour  witty 
Simile,  Page  ibid,  between  the  Perfon  who  pureih  the  Halter  about  bis 
own  Neck,  and  one  (as  you  exprefs  it)  that  the  Hangman  forceth  it  on; 

I know  not  whether  they  will  defire  any  more. 

Page  ibid.  The  Animals  I drowned  had  all  of  them  much  Froth  come 
from  their  Mouth  and  Noflrtls ; and  after  having  taken  out  of  one  of  them 
the  Lungs  an..  Windpipe,  and  laid  them  on  the  Table,  1 obfcrved  this 
fpumous  Mailer  plentifully  to  rife  up,  and  to  run  over  the  Epighttis-,  iii- 
fomuch  that  it  feemed  likely  the  Lobes  might  be  quickly  emptied  of  their 
Water  by  tins  Way  of  Purgation,  i can  rot  fay  this  Froth  is  peculiar  to 
drowned  Perfons ; for  though  perhaps  the  Lungs  may  not  furnifh  the 
Matter,  yet  to  Perfons  dying  otherwise,  there  very  often  happens  1b  quick 
a Ferment  in  the  Stomach,  that  the  Contents  thereof  are  frequently  dif- 
charged  by  the  Gullet,  under  this  Appearance.  I know  'tis  pofitively 
afferted  by  one  of  the  Phyficians,  that  if  Mrs.  Stmt  had  not  been  drown- 
ed, there  had  been  none  of  this  purgation  : I fuppofe  he  means  from  the 
Windpipe;  and  then  l am  inclined  to  the  fame  Opinion. 

Mr.  Merritt  mull  be  anfwemblc  for  his  own  Contradiction ; I am  fo  fi>r 
from  defending  him,  that  if  he  or  any  one  clfc  (hould  tell  me  it  was  fo  ge- 
neral a Rule  as  did  admit  of  no  Exception,  1 fliould  give  little  heed  to 
them,  fince  1 find  it  very  uncertain. 

Page  494.  Having  now,  as  you  fuppofe,  cleared  the  Way,  and  knock- 
ed down  all  before  you  ; the  next  Thing  is  your  Account  of  her  Death: 
But  if  I am  not  much  Jecrived,  the  Entrance  10  it  is,  cither  through  your 
Unfitnefs  for  the  Talk,  or  the  Weakncft  of  youi  Intellect,  uUicred  in 
with  a very  great  Miflake. 

If  this  Gmt/nvoman  (fay  you)  was  net  d'  owner!,  as  the  D tilers  and  Sur- 
geons for  tbr  Prijon.-rs  Jam  to  infinualt. 

How  I Dill  the  Doctors  for  the  Prifoners  inftnuate  that  fhe  was  not 
drowned  ? I profefs  l thought  they  had  all  taken  it  for  granted  that  Ihe 
was  drowned.  Dr.  Crelt,  1 think,"  in  parycular,  was  a Phyfician  for  the 
Prifoners;  and  he  c.xpr-.fly  tells  the  Judge,  that  he  is  not  to  defeant  upon 
the  Matter  ol  Fact,  whether  fhe  drowned  herfclf;  yet  faith  he.  My  firm 
Opinion  is,  That  flic  W3S  drowned. 

Now  if  to  be  pofitivc,  or  firmly  u>  believe  flic  was  drowned,  be  the  fame 
Thing  as  infinuatmg  fhe  was  not  dro’.vncd,  I fee  not  how  any  Man  can 
rightly  apprehend  another’s  Meaning,  but  by  the  Rule,  of  Contraries.  I 
confers  you  have  already  told  us  of  the  W eaknefs  of  your  intellect  ; but 
how  weak  foever  that  may  be,  1 muft  needs  think  your  Memory  is  very 
treacherous.  Now  as  to  ihe  Manner  of  Mrs.  Sr  a.-’s.  Death. 

Firft  then  we  are  to  underihiul.  She  was  knocked  down  with  a Blew  upon 
her  left  Ear  : Secondly,  Jlfter  Jhe  was  dxvn,  fi-  wen  th- ott/ed  xv.tb  the  Gribt 
of  a Jleon>  Hand : And,  Thirdly,  That  the  P,rf  n who  throttled  her  might 
gripe  tbefrenger,  he  rejlcd  bis  .d  ■ m upon  her  B’ettjh 

On  ray  Word,  Sir",  you  have  made  it  out  extremely  well ; I find  it  is 
a rare  Thing  to  have  a quick  Invention  ; And  1 muft  tell  you,  for  vour 
Encouragement,  'tis  a Queftion  whether  the  befi  Mathematician  in'  our 
City  of  London  could  have  done  it  more  exactly.  'Twas  well  your  fruit- 
ful Genius  was  confulred  to  untie  this  Knor,  ofherwifc  we  might  have 
met  with  much  Difficulty,  and  perhaps  had  never  been  able  to  have  folved 
fomany  perplexing  Phamonier.a  with  fomuch  Perfpicuity, 

I mult  confefs,  ’twas  very  unlucky  for  Mr.  Cowper , thefe  Settlings 
happened  fo  pat  for  your  learned  Comments  : But  had  they  been  c!|V- 
where,  I fear  they  would  not  have  efraped  your  penetrating. Jud-micnt. 
Thus  upon  the  Beljy  they  might  have  been  made  by  kneeling  to  krep  her 
down;  upon  her  Back,  by  falling  on  the  faid  Part" againft  fhe  Ground  : 
Her  Thighs  might  happen  to  be  trampled  on  in  the  Scuffle  ; and  nothin^ 
more  likely,  than  that  fotuebody  fliould  lie  upon  her  Legs,  for  fear  fhe 
fhould  rife  again  before  they  had  difpatchcd  her.  Thus,  right  or  wrong, 
rather  than  it  fhould  be  thought  fhe  was  acccffory  to  her  own  Death  wc 
muft  find  out  the  beft  Means  we  can,  on  ivhich  to  ground  a Perfuafton 
than  it  happened  otherwifc,  that  then  of  Ncceffity  there  muft  be  Violence 
in  the  Cafe. 

We  come  now  to  the  Reafons,  Why  you  cannot  believe  fhe  did  duftroy 
herielf : Which  l lliiill  briefly  (peak  to,  as  they  lie  in  Order;  and  with 
you,  fubm'rt  myfclf  to  better  Judgments. 

The  firft  is.  Page  494.  hr.auje  jhe  sons  fund  without  her  Gown  end 
High  trail ; which  (that  we  may  have  a Salve  "for  every  Sore)  were  ven  t,  •- 
bally  torn  in  the  Scuffle. 

As  to  this,  I muft  think  it  rational  to  fuppofe,  that  fhe  herfclf  might 
take  them  off,  to  promote  (as  fhe  might  imagine)  the  fpeedy  finking  °or 
prevent  the  Difcovery  of  her  Body,  by  their  fpreading  on  the  Surface  of 
the  Water ; nor  do  I fee  any  great  Difficulty  in  the  ThouChf,  that  a 
Norwich  Stuff  may  be  rotted  under  Water  in  as  little  Time  a;  the  Gown 
was  of  which  we  are  fpcaking.  If  the  Nightrail  be  never  found,  1 hope 
it  does  not  follow  that  fhe  was  murdered  : I fliould  rather  think,  if  the 
Gown  was  brought  and  thrown  in  afterwards,  fo  might  the  Nightrail 
too;  which  would  have  been  as  eafily  rotted  elfcwhere  as  the  Gown,  and 
with  the  fame  Trouble  both  might  have  been  caft  into  the  Water.  1 can'c 
fuppofe,  admittino;  it  had  been  in  the  River  from  the  Time  ol  her  D own- 
ing, that  it  would  have  been  always  in  one  Place;  but  rather  carried  by 
the  Stream  under  Water,  fometimes  to  one  Place,  fometimes  to  another  • 
fometimes  lodged,  and  fometinn-s  at  Liberty  ; as  we  : nd  other  Trumpery 
will  be  under  a Current : So  that,  Itippoftng  the  Miller  had  very  dilurem- 
ly  cleared  that  very  Stake  but  half  an  Hour  before,  \vh  t hinders  th/Pcif- 
ftbiliry  out  that  the  next  half  Hour  the  Gown,  either  by  itfelf,  or  toce  her 
with  other  Tralh,  might  be  carried  thither  by  the  Stream  and  lodged  ? 

Secondly,  Becaufc  Jhe  was  found /looting  ; of  which  you  make  no  D.ut-t,  he- 
cattft  it  was  /worn  by  Jeverat  Witnejjes. 

I have  already  taken  Notice,  that  from  this  there  can  be  nothing  cer- 
^ 1 1 UinJy 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


( 503  ) APPENDIX.  ( 50+) 

iain)y  interred  : Dead  Bodies  thrown  into  Water,  I am  fatisfied,  will  and  an  Old  Wife’s  Dream,  to  raife  the  Sufpicioa,  I think  it  highly  behoves 
often  fink ; and  drowned  Bodies  fometimes  will  not : But  as  to  the  Cafe  us,  before  we  pafs  our  Cenfure,  to  pav  a juft  Regard  tn  tht  Charadter  and 
before  us,  'tis  plain  that  fome  of  tliofe  who  viewed  the  Body  gave  a dif-  Reputation  of  the  Perfon.  Thus,  indeed,  though  it  will  be  impoffible  for 
ferent  Relation  from  fome  others.  Thus  fame  of  them  faid  Ihc  did  float,  Mr.  Camper  to  clear  himfelf  in  tKe  Opinion  of  every  one  who  knows  no- 
though  it  was  under  Water:  whiift  others,  who  Ihould  know  bell,  being  thing  of  him,  yet  1 am  ready  to  think,  there  are  few  who  know  him  (unlcfs 
the  Pa-rilh-Officcrs,  and  employed  by  the  Coroner  to  take  her  our,  depofe,  fome  particular  Pcrfons,  that  upon  any  Terms  would  willingly  ruin  the 
chat  the  Body  lay  half  a Foot  under  Water,  and  that,  for  any  thing  they  Iutcrell  of  his  Family  in  that  County)  will  be  brought  to  a PerUiifion.  he 
* ould  perceive,  her  Feet  might  touch  the  Bottom  ; and  farther,  that  when  could  fo  barbaroufly  imbrue  his  Hands  in  Blood,  though  inftead  of  the 
file  was  heaved  up,  there  were  fcvcral  Sticks  and  Flags  on  which  (he  pretended  One  rhoufand  Pounds  lie  might  ha v,  :;.  i ic.l  Tea:  And  as  io 
relied:  But  without  all  this.  Sir,  1 think  it  very  natural  for  a dead  Body,  the  other  Pcrfons,  ’ris  vifible  they  live  in  Credit  and  Deputation,  rheif 
which  is  always  buoyant  in  a Current  four  or  live  Foot  deep,  by  the  bare  Characters  well  attefted,  and  not  one  of  them  in  rhe  kali  likely  to  make 
Force  of  the  Stream,  when  it  meets  with  a flaming  Oppofition,  to  be  an  Aflaflln  for  the  Lucre  of  Five  hundred  Pound*, 
railed  from  the  Bottom.  Page  495.  Ninthly,  From  the  Sentiments  if  He  G rend  fury. 

Page  494.  Thirdly,  Beesmft  her  Belly  was  not  at  all  fwoln.  I mult  needs  think,  that  on  fo  formal  an  Indictment  drawn  up  again  ft 

Nor  was  it  at  all  neccflary,  though  drowned,  that  it  Ihould.  thefe  Gentlemen,  fuch  ftrenuous  Allegations  of  their  being  gv  Icy,  Co 

Fourthly,  Btcaufe  no  Water  came  out  of  her  when  lifted  out  of  the  Water,  foul  a Crime  charged  on  them,  fuch  a Circumftance  attending  in.:  a: 
seer  purged  from  her  afterwards.  Mr.  Ccwper's  being  laft  in  her  Company,  and  the  othe  rs  ot  his  Aeuuain- 

This,  with  Submnlion,  isaMiftake:  For  tbo’  there  is  no  Quantity  of  taricc;  cfpecially  when  Mrs.  Gurr ty’s  Talc  had  been  fee  out  with  Abuti- 
Water  taken  notice  of  to  illue  from  her,  yet  it  is  agreed  on  both  Sides,  dance  of  Aggravation  ; I fee  not  how,  for  publics  Satisfaction  as  well  a; 
that  Ihe  did  purge  at  the  Mouth  and  Noftrils  ; fome  fay  more,  others  left.  private,  the  Grand  Jury  could  do  left  than  find  the  Bill.  But  a-  tu 
The  two  Principal,  who  took  her  out,  and  flood  by  for  fome  time  after-  the  Petty  Jury,  as  you  call  them,  I wilh  you  had  named  thole  fcvcral  who 
wards,  do  affirm,  that  the  Froth  came  out  after  fuen  a Manner  as  to  run  did  believe  her  murdered  after  the  Trial : I am  allured  that  fome  of  them 
down  the  Sides  of  the  Face,  and  that  as  it  was  wiped  off,  frclh  Froth  have  openly  declared,  they  thought  the  Gentlemen  wc  fpeak  of  had  been 
came  prefentlv  on  again;  which  Dr.  Crell  does  afiert  could  not  have  fo  much  abufed,  that  the  Profecutor’s  Eftate,  if  it  were  ten  times  larger 
happened,  had  Ihe  been  ftrangled,  or  otherwife  killed,  before.  Whether  than  it  is,  was  little  enough  to  make  them  Reparation, 
this  be  fo  or  not,  I believe  it  very  poffible,  where  little  Water  is  received  As  to  the  Li  tters  produced  in  Court,  your  Thoughts  it  leems  sic, 
(and  very  little  will  fuffice  to  drown  a Perfon},  if  there  be  fo  great  a Pur-  That  they  are  not  of  a legitimate,  hut  a fpurhus  [Jfut : And  why  ? 
gation  at  the  Mouth  and  Noftrils,  molt,  if  not  all  the  Water  may  be  turn-  1.  Beeaufe  the  Stile  doth  no  ways  fust  her  Cbaralter. 

cd  into  a fpumous  Matter,  at  lcaft  fo  much,  that  there  will  be  no  abfolute  If  the  Author  of  the  Hertford  Letter  had  no  extraordinary,  or  perhaps 

Ncccffity  for  Water  to  run  out  upon  the  Motion  of  the  Body  afterwards  no  Knowledge  at  all  of  her,  but  takes  every  thing  on  T j uft  from  her 

Fifthly,  Beeaufe  her  Inwards  -were  not  putrefied.  Friends  and  Relations  ; he  ought  not  to  be  fo  pofitivc,  that  the  Stile  docs 

After  fix  Weeks  Time  I Ihould  indeed  have  expected  Putrefaction  from  no  way  fuit  her  Character.  If  by  Stile,  as  the  Word  generally  is  under- 
any  Perfon  underGround,  that  had  not  been  embalmed,  without  Regard  to  ftood,  you  mean  the  Order  of  her  Thoughts,  or  the  Manner  of  her  Ex- 
Water  taken  into  (lie  Body  ; which,  whether  or  no  it  haften  Puticfa&ion,  predion,  you  muft  own  Ihe  might  have  Scnfc  enough  to  be  the  Author  of 
is  very  difputablc : What  it  may  do  under  the  Earth,  I know  not ; but  I tliofe  Compofitions.  But  ifind  you  make  fo  bold  with  the  Ufe  of  Words, 
much  qucftion,  whether  dead  Flclh,  covered  over  with  Water,  will  grow  and  take  them  fo  differently  from  other  learned  Men,  that  in  feme  Places 
putrid  fo  loon  as  that  which  is  expofed  to  the  immediate  Contact  of  the  Ail  . it  occaftons  a little  Difficulty  to  underhand  you.  If  by  Stile  then,  as  1 
Of  this  I (hall  be  able  to  fay  more  in  a little  time,  and  for  the  prefent  imagine,  you  would  ftgnify  the  Subject  of  the  Difcourfc,  or  the  Matter 

leave  it  as  a Problem  undecided.  of  the  Compofurc ; l have  more  Rcafon  to  think,  than  l will  at  prefent 

Sixthly,  From  the  fever al  diJiinB  Settlings  of  Blood,  unufual  in  drowned  make  public*,  that  thefe  Letters  do  well  enough  fuit  her  Character  with 
Perfons.  fonre  that  knew  her : And  l mull  tell  you,  that  l am  ready  to  believe. 

Upon  the  Trial,  it  is  affirmed  by  Mr.  Camlla , that  both  M r.Dimfdislt  had  her  Mother  been  alked  the  Qucftion  foinc  Months  before  Ihe  died, 
and  himfelf  having  viewed  the  Body,  didigive  it  in  as  their  Opinion  to  the  when  Ihe  had  fome  Words  with  her  one  Evening  in  the  Garden,  or  about 

Coroner,  that  there  were  no  other  Settlements  or  Stagnations  of  the  Blood,  the  Time  when  Theophilus  was  fent  for  to  reprove  her,  about  her  falling 

than  what  may  ufually  happen  to  drowned  Bodies : Mr.  Camlin  inftances  Irom  the  Light;  1 fay,  at  thefe  Times  I can't  think  her  Mother 
in  the  Child  for  one but  whether  that  were  fo  or  not,  1 have  perceived  would  have  denied  but  that  thefe  Letters  might  have  been  fuitablc  to  her 

it  myfelf  on  the  Superficies  of  a drowned  Body  ; nor  do  I fee  why  it  may  Charadtcr.  However,  Ihe  is  now  out  of  a Capacity  to  defend  herfclf ; and 

not  be  found  on  the  Neck  and  Brcaft,  as  foon  as  on  other  Parts.  upon  that  Account  it  might  feem  ill  with  Contempt  to  tread  upon  her 

Page  495.  Seventhly,  From  tht  continual  Dijlurbances  Mrs.  Gurrey  Alhcs:  I fiiall  therefore  lay  no  more,  but  that  I would  not  have  you  too  bu fy 
was  under,  both  in  Mind  and  Body  ; neverthelefs  Jhc  would  not  difesver  it,  till  with  the  Character,  left  you  ftiould  happen  to  make  good  an  old  Proverb. 

Jhe  was  almoji  frightened  out  of  her  Senfes , by  the  Voice,  as  Jhc  thought,  of  2.  Beeaufe  the  Mother  doth  affirm , the  Letters  Jbnun  in  Court  were  of  a 

Mrs.  Stout,  which  uttered  thefe  Words,  Divulge,  conceal  nothing.  fmaller  Choratler  than  ever  Jhc  obfervtd  her  Daughter  to  write-,  neither  doth 

If  Mrs.  Gurrey  was  dilturbed  in  Mind,  it  would  feem  ftrangc  that  flic  her  Brother  think  them  to  be  genuine. 
fliould  not  be  dilturbed  in  Body  ; the  latter  being,  as  I fuppofe,  feldom  or  Would  it  not  have  been  very  odd,  if  the  Mother  and  Brother,  who 
never  caly  whiift  the  former  is  under  Trouble  or  Difquiet.  But  whether  came  to  fccurc  the  Reputation  of  fo  neara  Relation  (though  never  fo  well 
Mrs.  Gurrey' s mighty  Difturbancc  had  other  Rife  than  a Whim  of  the  fatisfied  that  it  was  her  Hand),  Ihould  have  faid  otherwife  than  they 
Brain,  founded  upon  a ftroug  Prcpoflcffion  of  Fancy,  may  very  rcafqoably  did  ? For  my  part,  I take  both  their  Anfwcrs  to  be  fo  unfatisfaclory,  not 
be  cjueltioncd  : For  my  Part,  I look  on  it  fo  natural  for  a doating,  igno-  to  fay  foolilh,  tlut  nothing  but  the  Relation  they  were  fpcaking  for  can 
rant  old  Woman  to  be  terrified  with  the  Diforder  of  her  own  Imagination,  plead  their  Excufc. 

before-hand  perverted  by  too  deep  Reflection,  though  the  fame  has  nothing  The  Mother  being  alked  by  the  Judge,  whether  Ihe  thought  it  was  her 
* but  a Ghinucra  to  fupport  it,  that  I am  never  (larded  when  I hear  of  their  Daughter’s  Hand  ? replies  only.  How  Jhould  / know  ? I know  Jl>e  was  1:0 
Pretences  to  Voices  and  Revelations.  Thefe  you  know  are  not  ingrofled,  fuch  Perfon-,  her  Hand  may  be  counterfeited.  Being  queftioned  .main, 
though  more  peculiar  to  a diftindt  Sedl.  So  that  if  once  fuch  Perfons  what  Ihe  would  lay  to  it  if  it  had  been  written  in  a more  fober  Stile  f°$he 
happen  to  be  ftrongly  opinioned  that  any  thing  may  be  fo,  they  need  but  anfwcrs,  l J, han't  fay  it  to  be  her  Hand,  unlef  1 had  feen  her  writ-  it. 
fall  all  cep,  for  a Confirmation  that  it  is  fo.  The  Brother  being  interrogated  on  the  fame  Queftion,  fays,  '71s  like 

Had  you  not  already  acquainted  us  with  the  Weaknefs  of  your  Inc  lied,  my  Si/ler’s  Hand:  But  being  alked  if  he  did  believe  ic  was  her  Hand  ? He 
and  your  Incapacity,  Lfc.  1 Ihould  have  been  Harried  that  a Man  of  replies.  No:  And  why  ? Beeaufe  it  does  not  fuit  her  Character.  Now  let 
Learn  inti  and  folid  Judgment  fhould  build  on  die  idle  Fancies  of  a dream-  the  World  judge,  if  this  contains  any  more  than  if  the  Mother  had  faid, 
in*  oKl  Woman.  1 think,  how  greatly  foever  Ihc  might  be  difturbed  be-  Beeaufe  fhe  was  my  Daughter,  or  the  Brother,  Beeaufe  Ihe  was  mv 
fore  in  Mind  or  Body,  flte  has  now  more  Rcafon  to  be  concerned,  that  by  Sifter,  we  won’t  believe  it,  left  the  World  Ihould  look  on  her  to  have 
a fonil  Belief  of  a Revelation,  thofc  Men  Ihould  be  brought  into  Danger  been  a lewd  Woman. 

of  their  Lives,  whom  wc  have  a great  deal  of  Reafon  to  believe  were  as  3.  Beeaufe  there  was  no  Mention  made  of  thefe  Letters,  till  the  Common 
innocent  as  herfclf,  and  little  or  none  to  think  they  Ihould  be  guilty  of  Report  of  her  being  with  Child  (which  had  been  indujlrioufly  fpread  abroad  by 
fuch  a horrid  Fact  as  they  were  accufed  of.  feveral,  but  by  none  more  zealou/ly  than  by  a Nominal  Quaker,  her  former  Ad- 

Fighthly,  From  what  is  fworn  by  the  Gurreys  againjl  their  Lodgers  at  the  merer)  was  proved  to  be  falfe,  &c. 

Trial.  IF  ch<Jc  Letters  were  taken  notice  of  fo  foon  as  the  Report  of  her  being 

Could  I believe  all  to  be  true  that  the  Gurreys  fwore,  I Ihould  make  with  Child,  it  was  very  early-,  for  that  Morning  Ihe  was  taken  out  of 
no  Qucftion  of  the  Likelihood  of  thefe  Men's  Guilt:  But  that  they  did  the  Water,  it  was  whifpered  in  the  Country,  and  at  Night  1 heard 
. II retch  in  fome  things,  is  very  eafy  to  believe,  by  fome  Particulars  at  from  fome  in  London,  that  they  believed  it  very  likely  for  her  to  ba- 
the Trial ; and  by  their  Behaviour  before,  at,  and  after  the  fame,  wc  have  with  Child  ; and  that  to  prevent  the  enfuing  Infamy  Ihe  had  made  hcr- 
great  Inducements  to  perfuade  us  that  they  did  fo  in  others.  Thus  it  fe If  away.  This  was  no  more  than  what  is  generally  fufpectcd,  when 
js  proved  that  Gurrey  himfelf  went  out  of  the  Court  in  a boafting  way,  to  a finglc  Gentlewoman  is  by  any  means  aeceffary  to  ln-r  own  Death.  So 
tell  fome  of  his  Acquaintance,  That  he  had  done  Cowptr'%  Bufinefs,  or  that  without  Difpute,  if  the  nominal  Quaker  had  not  been  concerned  in 
to  that  Effect.  And  at  another  time  he  faid.  That  if  Mr.  Ctwper  had  it,  the  Report  would  have  fpread  without  him.  But  I judge  this  Epithet 
vi filed  old  Mrs.  Stout,  none  of  this  Trouble  had  befallen  him.  Another  is  bellowed  on  him,  not  fo  much  for  that  he  thought  and  reported  her  to 
lhin»  difcovMS  the  Maliccof  the  Profecution,  in  that  though  thcmfclves  fuf-  be  with  Child,  which  hundreds  did  befidcs  him  at  that  time,  but  beeaufe 
pe&ed  Mrs.  Stout's  Maid,  yet  this  was  not  to  be  taken  Notice  of,  for  fear  he  was  fo  very  officious  to  prove  her  Hand  by  his  Receipt, 
of  taking  off  her  Evidence:  And  if  his  Wife  could  fo  readily  turn  the  This  may  indeed  be  thought  a mean- fp  i tired  Action  from  him,  as  he 
Fifty  Shillings  Mr.  Murfon  had  that  Day  received  in  Southwark,  for  Bu-  had  been  her  former  Admirer : And  I think  if  her  Hand-writing  could  have 
lincis  done  in  the  Borough-Court,  into  Fifty  Pounds,  fuppofed  to  be  paid  been  proved  without  his  Appearance,  he  fliould  have  ftirred  laft.  Hovv- 
him  for  murdering  Mrs.  Sarah  Stout  at  Hertford ; fhe  might  by  the  fame  ever,  1 would  not  have  you  fo  very  angry  at  him,  ftnee  I don’t  find  that  he 
kind  of  Improvement,  or  by  a Miftake,  underftand  all  the  reft.  got  any  thing  more  by  it,  than  to  have  the  Judge  informed  that  he  was  one 

It  feem*  indeed  to  me  the  moll  notorious  Abfurdity  that  can  be  imagined,  of  their  own  Sect.  And  if  for  this  only  he  muft  be  a nominal  Quaker,  I 
that  had  thefe  Men  really  come  down  on  fuch  a Defign,  they  Ihould  go  could  tell  you  of  fome  that  have  had  great  Parts  to  act  in  this  Proiecution, 
directly  to  tell  their  Landlady,  Mrs. Stout’s  Bufinefs  was  done;  they  that  arc  as  far  from  being  real  Quakers  (if  to  be  fo  is  a Perfection)  as 
had  fpoiled  her  courting  Days;  and  that  one  of  them  had  received  Fifty  Mr.  B . 

Pounds  for  doing  her  Bufinefs.  I 4.  Beeaufe  Mr.  Marfon  and  Mr.  Archer  on  tie  T rial  f wear , That  Mr. 

In  Matters  of  this  Nature,  where  vre  can  have  nothing  but  idle  Stories  j Cowper  depofed,  That  Mrs.  Stout  Was  a mode/}  Perfon,  tsV, 

When 
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When  Mr.  Ccwparveus  before  the  Coroner,  he  dreamed  not  of  the  ap-  , 
preaching  Storm  that  was  coming  upon  him  : And  I think  ’twasnot  rea-  I 
fondle  that  he  (hould  concern  himfelf  ax  all  with  her  Character  ; there  were  | 
not  warning  thole  v.  ho  were  ready  enough  to  think  he  bad  been  too  (ami-  I 
liar  with  her,  and  xhat  on  fome  Kafentment  taken  at  his  Carriage  to  her 
(he  had  deftroyed  her  fell' : So  that  If  it  were  only  to  wipe  off  this  Sufpi-  ' 
cion,  his  Account  of  her  was  no  other  than  what  any  Man  under  His  Cir- 
c 11  mil  an  ces  mi-  it  have  given.  1 can':  tell  what  you  might  have  thought 
of  him,  but  hsa  he  told  the  Coroner  he  knew  (he  was  melancholy  ; that  it 
was  upon  his  Account,  for  that  having  formerly  been  very  civil  to  her,  he 
grew  of  late  fick  of  her  Acquaintance  ; and  that  bccaufe  in  his  lift  Vi  lit 
he  had  betrayed  fome  little  Indifference,  and  notwithftandtilg  her  Impor- 
t.mity,  would  not  flay  to  lie  at  her  Houfe  ; fhc  had  therefore  in  a Pallton 
thi own  herfclf  into  the  River;  if  Mr.  Cowper,  I fey,  had  given  the  Coro- 
ner fuch  a Relation  as  this,  I Qiould  have  thought  him  a Pirfon  of  very 
little  Underftanding. 

Page  495.  As  to  her  Melancholy,  I believe  it  was  fuch  as  did  make  her 
Head  and  her  Heart  achcstifo;  and  that  it  was  more  than  a common  Hem  i- 
cranc,  whatever  you  (who  had  perhaps  no  great  Intimacy  with  her)  may 
imagine,  or  her  .\. ether  and  Hi  other  give  out,  I am  fethfied  there  want-, 
no  Proof  of  fuch  a Melancholy  as  was  next  to  Diffraction.  There  is  u 
certain  Gentlewoman  now  in  being,  who  cannot  deny  that  (he  had  heard 
Mrs.  Sttat  wilh  lierfelf  dead,  faying,  fhe  was  the  mil'etableff  Creature 
living  ; and  that  fhc  hoped,  if  ’(were  polliblc  to  die  after  fuch  a Manner 
that  the  World  might  know  nothing  of  the  Matter,  nor  ever  fo  much  as 
mention  there  had  been  fudi  a Perfon  living.  Rut  indeed  her  Melancholy 
is  too  well  attefted,  to  be  fo  much  as  doubted  cf  by  any  difinterefled  Per-  1 
fon  ; and  therefore  as  you  axe  apt  to  think  there  arc  many  Friends  and  Re-  I 
fetions  bigntted  to  a Party  that  will  not  boggle  to  tell  a Lye  to  fave  a Friend 

or  near  Relation  from I fuppofe  you  mean  the  Galicia!-,  fo,  on  the  I 

other  hand,  I believe  there  may  be  thole  in  the  World  who  would  not 
f'cruple  to  tell  an  Untruth,  which  is  of  near  Kin  to  a Lye,  and  if  it  were 
in  their  Power,  would  bring  a Man  to  the  faid  Place,  rather  than  it  fhould 
be  thought  a near  Friend  and  Relation  was  in  love  with  a married  Man. 

The  Gentlewoman  you  take  Notice  of,  fo  much  importuned  by  the 
Dcceafed  Jo  flay  with  her  that  Night,  if  fhc  has  not  altered  her  Story,  will 
acknowledge  that  Mrs.  Stout  did  tell  her  fhc  was  very  much  indii'pofcd  ; 
and  farther,  faith  fhc.  You  fee  l am  very  melancholy,  fo  that  it  will  be 
the  greater  Unkindnefs  if  you  leave,  me  at  this  Time  alone. 

Page  496.  You  fey  there  are  a thoufand  Pounds  wanting  of  her  original 
Fortune  : I wilh  you  had  told  us  whether  vou  fet  afide  the  Charge  of  the 
Profecucion  ; if  you  include  this  in  the  Want,  one  half  might  be  ex- 
pended that  Way  ; for  1 fuppofe  there  was  nothing  Ipared  to  carry  it  on. 

1 have  heard  of  People's  wanting  that  which  they  never  had;  and  1 am 
credibly  informed  this  is  the  Cafe  in  Debate.  Some  of  your  Countrymen, 
that  have  been  many  Ycarsacquaintcd  in  the  Family,  do  tell  me  there  is 
as  much  found  as  ever  fhe  could  be  thought  worth  ; but  if  you  would  be 
credited,  you  muff  give  belter  Proof  than  yours,  or  her  Relations  fay  fo. 
However,  I think  this  to  be  very  little  material ; fhc  might,  though  in 
lomc  Things  be  very  frugal  in  others,  be  as  extravagant  but  which  W ay 
foever  ’tis  gone,  it  (cents  nothing  left  can  repay  it  than  the  Lives  of  Per- 
fons  who  had  never  feen  her. 

Though  the  Quakers  Affirmation  will  not  he  taken  in  Criminal  Cafes 
( 't was  well,  I think,  that  it  was  not  admitted  in  this  particular  one),  yet 
they  have  now  tile  Privilege  to  publiffi  their  Rcafons,  why  they  fofpectcd 
Mr.  Cowper  to  be  privy  to  the  Receipt  of  any  of  her  Money,  more  than 
that  which  the  Writings  found  in  her  Curtody,  and  his  own  Acknow- 
ledgment do  evince.  1 atn  lure  be  has  bid  them  a fair  Defiance,  having 
openly  challenged  the  word  of  his  Adverfaries  to  difeover  what  they  can 
of  this  Nature. 

If  they  think  fit  to  draw  up  any  Thing  of  this  Kind,  I fhould  advife 
them  to  make  ufc  of  fome  abler  Clerk  than  the  Author  of  the  Hertford  Lit- 
ter ; for  if  he  has  the  Management,  ’tis  a great  Chance  if  we  arc  not  en- 
tertained with  one  of  Mrs.  Gut  rtf  s Dreams,  or  fome  fuch  ridiculous 
Innuendo. 

Page  ibid.  In  this  Place  We  arc  once  more  acquainted  with  the  Ufe  of 
the  Epiglottis,  which  you  will  have  continually  to  clofe  on  the  Mouth  of 
the  Ajpera  After ia , unleft  in  Expiration.  On  the  contrary,  I have  told 
you  (and  will  fubmit  myfclf  to  any  Anatomiff  in  Europe),  that  it  is  for 
the  moft  Part  open,  and  never  exactly  clofes  but  upon  Deglutition  -,  fo  that 
whatever  you  build  upon  that  Notion  muff  fall  to  the  Ground. 

Page  ibid.  I think  'tis  but  reafonable,  that  Mr.  Baron  HtitftU  return 
his  Thanks  to  you,  for  the  Compliment  you  put  upon  him  in  the  Clofe 
of  your  Letter.  1 am  ready  to  apprehend,  that  there  is  no  Trial  fuffered 
to  be  printed,  till  after  the  Examination  of  the  Judge,  and  his  Permiffion 
firft  obtained  ; and  therefore  muff  needs  think  Omiffions  and  Alterations, 
efpccially  of  great  Moment,  as  thefe  fhould  be,  which,  you  infinuate,  is 
a very  great  lnjuffice  to  the  World,  an  Injury  to  Truth,  and  too  Snifter 
an  Action  for  a Judge  to  be  guilty  of.  But  let  who  will  Hand  in  your 
Way,  I fee  you  will  have  a Fling  at  them ; and  rather  than  be  thought  to 
have  nothing  at  all  to  fey,  will  be  telling  us  of  lhat,  which,  if  polliblc, 
comes  Co  lefs. 

Thus,  to  heighten  the  Sufpicion  of  Guilt,  we  arc  entertained  wilh  a 
Tale  of  a Tub,  about  Mr.  St  event's  being  ill ; or,  as  youexprefs  it,  taken 
with  a ftrange  Sort  of  Fit.  I hope.  Sir,  ’tis  not  always  an  Argument  of 
a Man’s  Guilt,  that  he  cannot  carry  himfelf  unconcernedly,  whan  he  fees 
his  Life  hanging  by  a Hair,  or  dependin'*  on  the  Delivery  of  a Word  or 
two  from  the  Foreman  of  a Jury:  ’Tis  Time  enough  to  cenfure  when  we 
ourfcJves  have  undergone  the  Trial. 

Your  Story  of  the  Wine-Cooper  I have  never  heard  of  ; and  really,  I 
am  fo  defperatc  jealous  of  your  Relations,  that  I dare  not  credit  them  rill 
they  come  with  more  Authority : When  I have  better  informed  tnyfclf,  I 
(hall  be  better  able  to  give  you  my  Opinion. 

Your  Prayer,  methinks,  with  which  you  conclude,  had  better  have 
been  left  out;  finer,  though  it  wants  the  Length  of  the  Pmrsfees,  who- 
ever takes  Notice  of  the  Spirit  that  runs  through  the  whole  Letter,  will 
need  no  Argument  is  to  perfuadc  him  that  it  proceeds  ftom  an  Hypocrite. 


There  is  little  Appearance  that  'tis  your  Defirc  the  Innocent  may  be 
cl-  red  from  Afperfions  caff  undefcrvedlr  on  them,  when  for  mors  than 
!:x  Pages,  you  are  venting  the  utrnoft  of  your  Malice,  and  by  the  haieft 
Means  imaginable,  would  infinuate  thofe  Gentlemen  are  Guilty,  who 
for  any  Thing  you  know  of  the  Matter,  may  be  as  innocent  a'  vourlr  If. 

Let  me  tell  you.  Sir,  I think  it  a very  bold  Attempt,  and  fuch  as  "ti  ; 
great  Pity  dors  not  rome  under  the  Lalh  of  the  Law.  When  a Gentle- 
man has  "taken  his  Trial,  and  it  does  appear  upon  that  Trial,  there  is  no 
Proof  of  the  Fad  lie  is  charged  with,  nor  indeed  any  Thing  on  which  to 
ground  fo  much  as  a Sufpicion,  unleft  that  of  his  bang  unfortunately  the 
felt  Perfon  in  her  Company:  In  a Word,  when  Faction  and  pcrfoit.il  Pre- 
judice appear  the  only  Motives  of  the  Profecutioil,  whoever  brings  the 
Culinds  afrefli  on  the  Stage,  does  only  expolc  the  Reffleffncfs  of  his  own 
Mind,  and  plainly  evidence  that  he  is  neither  a true  Gentleman,  nor  a 
good  Chriftinii. 

I have  looked  over  your  Pofffcript;  and,  as  in  many  Places  of  the  Let- 
ter, perceive  through  die  Wcaknefs  of  your  Intellect,  or  your  Unfit uefe 
for  the  ContToverfy,  you  have  made  good  your  Prygitollick  of  betraying 
a little  Ignorance. 

Firft  of  all  you  tell  your  Friend,  You  make  no  doubt  but  he  has  heard, 
that  the  Surgeons  that  opened  Mrs.  Stout* s Body,  depofed  (he  was  a Vir- 
gin. Now  if  he  had  heard  as  much  before,  as  you  make  no  doubt  he  had, 

I don’t  fee  to  what  Purpofe,  or  what  News  it  could  be  to  inform  him  of 
that  he  had  heard  before ; but  being  fearful  it  had  not  reached  every 
Body's  Ear,  I make  no  doubt,  this  Intelligence  is  to  inform  the  World. 
But  doubt  you  as  you  pleafe,  had  I found  the  Surgeons  depofed  as  you  re- 
port, 1 fiiould  be  ready  to  doubt  whether  they  were  wife  Men  nr  Fools. 

1 find  nothing  like  it  in  the  Affidavit,  of  which,  you  fey,  vou  have  de- 
livered us  a true  Copy. 

They  tell  us,  indeed.  They  fotmdtbeXJ terus twfcfffy  free  and  empty,  and 
of  the  natural  Figure  and  Magnitude  ufualiy  in  virgins  ; nut  furely  this  will 
not  amount  to  a Depofition,  that  (he  was  a V irgin : All  that  can  be  hence 
inferred,  is  only  that  (he  had  not  conceived  ; and  if  it  be  poffible  for  a 
Woman  in  Coitu  to  mils  of  Conception;  if  miffing  of  a Conception,  the 
Womb  may,  notwithffanding  the  Carnal  Contact,  retain  the  natural 
Form  and  Figure  ufualiy  in  Virgins  ; why  then,  I lav,  all  this  implies 
no  more  titan  a hare  Probability  that  (he  had  not  known  a Man. 

I muftconfefs,  till  now,  I never  heard  that  the  Figure  or  Magnitude  of 
the  Womb  were  numbered  amongft  the  indubitable  Marks  of  Virginity  : 
And  as  to  the  State  of  the  Vagina,  the  Myrtiform  Caruncles,  and  H.men 
which  Mother  Peppercorn  herfclf  could  only  guefs  at,  there  is  no  Notice 
at  all  taken  ; if  there  had  indeed,  it  would  only  have  furniilicd  Matter  of 
Dcrifion,  the  Body  having  been  fo  long  interred.  So  that  you  fee,  For  any 
Thing  pretended  10  in  the  Affidavit,  or  elfcwhcre,  fhe  mi  eh:  not  be  a 
Virgin ; though  Charity  (hould  oblige  us  to  hope  at  kaft  that  (he  was. 
POSTSCRIPT. 

C INCE  this  Reply  went  into  the  Prefs,  I have  been  informed  by  a 
° Gentleman  of  unqueftionabie  Credit,  that  the  Story  of  the  Wine- 
Cooper,  at  the  Clofe  of  tile  Hertford  Letter,  took  its  Rile  only  fromwiuc 
follows. 

There  was,  it  feems,  a Perfon  going  down  to  the  Affixes,  who  had  the 
Misfortune  to  be  thrown  from  his  Horfe,  and  was  taken  up  -.5  bead  : Be- 
ing cat ried  to  his  Lodging,  lie  began- to  rave  and  talk  idly ; which  was 
no  more  than  the  Effeil  01  a Delirium,  arifuig  from  theConcuffion  of  his 
Brain,  which  might  have  made  any  Man  light-headed  as  well  as  he  ; and 
which  nothing  but  one  as  mad  could  have  iinprovedafter  fuch  a Manner  as 
the  Letter-writer  has  done. 

By  this  the  Publick  may  be  informed  of  the  Difingenuiiy,  not  to  fay 
down-right  Villainy,  of  fome  People  in  die  World;  who  miffing  their 
Dclign  of  taking  away  a Man’s  Life,  feek  all  poffible  Ways  of  murder- 
ing his  Reputation. 

Some  OBSERVATIONS  on  the  Trial  of  Spencer  Cowper,  J.  Msrfon, 

E.  Stevens,  W.  Rogers,  that  were  tried  at  Hertford,  about  the  Murder 

of  Sarah  Stout ; together -with  other  Things  relating  thereunto. 

T O lead,  and  to  give  fome  Light  into  this  Matter,  it  may  be  neccflary 
to  give  fome  Account  here,  how,  and  upon  what  Occaiion  the  Ac- 
quaintance of  Spencer  Cowper  and  Sarah  Stout  began. 

The  Ground  and  Rife  thereof  took  its  Original  from  her  Father,  who 
at  all  Elections  promoted  the  Intcrcft  of  the  Confers,  to  the  utrnoft  of 
bis  Power  ; through  which  a great  Intimacy  was  created  between  the  Fa- 
milies of  the  Cowper s and  the  Stouts-,  which  did  not  expire  with  the 
Death  of  her  Father ; for  her  Brother,  by  the  Father’s  tide,  continued 
his  Refpccls  to  that  Family,  and  fpared  no  Pains  to  cfpoufe  and  carry  on 
their  Iutercft,  in  order  to  their  being  cholc  Parliamrnt-Men  for  that 
Town.  Thefe  Obligations  engaged  the  two  Families  to  a frequent 
Converfttion ; infomuch,  that  when  they  were  in  the  Country,  fome  or 
other  of  them  were  often  together,  as  well  the  young  Women  as  tile 
Men ; as  appeared  by  what  his  Brother’s  Wife  feid  at  his  Trial,  'That  foe 
was  hut  fix  Days  at  Hertford  the  Summer  before,  and  that  j’be fata  her  (to  wit, 
S.  Stout)  every  Day.  And  great  Pretentions  of  Love,  and  Proffers  of 
Kindnels,  were  expreffed  by  th cCewpers  in  <rcncr.il  to  the  Stouts ; and  by 
this  Man,  Spencer  Confer,  and  his  Wife,  in  particular,  to  the  dcceafed 
young  W Oman  : And  thus  it  continued,  in  appearance,  till  the  Day 
that  ihe  was  forced  off  the -Stage  of  this  World. 

When  her  Father  died,  he  left  her  foie  Executrix,  and  gave  her 
moftPart  of  his  Perfonal  Effatc  : And  a confidcrablc  Part  of  it  being  in 
the  Brewers  Hands,  and  in  Malt,  which  (he  fold  afterwards,  (he  was  of- 
ten advifing  with  one  or  other,  how  to  difpofe  of  this  Money,  fo  as  to 
have  good  Securities- for  it. 

About  a Year  before  her  Death,  flic  went  to  London  about  thofe  Occa- 
fions,  and  lodged  at  a Goldfmith’s  Houfe  ; us  loon  as  the  Counters  Wives 
heard  where  flic  was,  they  made  her  a Vi  fit,  both  Spencer’s  arid  his  Bro- 
thers, and  invited  her  to  their  Houfes. 

Whilft  (he  lodged  at  this  Goldfinitb's  Houfe,  he  laid  out  fevcnil  Hun- 
dred Pounds  for  her  in  Malt-Tickets,  and  other  Securities  of  the  Gq- 
4 veromeiK  • 
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vcrnnwnt ; but  Die  being  no*  willing  to  lay  out  much  tbit  way,  but  ra-  fame  Time,  fhe  being  in  Difcourfe  with  another  Perfan  about  her  Con- 
ti-:; on  fome  Motgage  of  Land,  the  went  -to  a Lawyer,  with  whom  Qk  ccrns,  Jhc  faiJ,  That  Spencer  Cowper  had  a Deal  cf  brr  Montes  in  bis 
was  acquainted,  to  fee  if  he  could  diipofe  of  fome  for  her ; he  told  her  be  Hands , and  that  hi  war  to  have  wore : And  her  Relations  do  mils  about  a 

could  help  her  to  a Mortgage  for  Five  Hundred  Pounds,  but  they  would  Thoufand  Pounds;  and  they  know  of  none  (he  difpofe d of  any  other 

give  but  Five  in  the  Hundred  : So,  die  .takes  it  into  Consideration  ; butaf-  ways,  after  fhe  writ  that  Letter  to  him.  And  when  her  Mother  alhed 
terwards,  the  being  at  Mr.  Spencer  Cowf-er's,  and  he  falling  into  fothc  Dif-  him  before  the  Lord  Chief  jufticc  Holt,  What  Money  he  had  in  his  Hands 
course  with  her  about  her  Affairs,  and  nndcrftanding  flic  had  a confider-  of  her  Daughter’s  ? He  fuel.  None  ; and  alfo  faid.  He  thought  his  Reputation 

able  Sum  of  Money  to  put  out,  he  proffered  to  do  her  all  the  Kindnefs  mould  have  ftcureiL,  or  carried  him  above  Sufpicians  or  Examination!  of  that 

that  lay  in  his  Power  j and  would  help  her  to  a Mortgage  of  Land  three  Kind. 

times  the  Value  of  the  Money  lent  on  it,  ac  Six  in  tiie  Hundred  ; and  But  it  may  eafdv  be  gathered  who  carried  her  Money  away,  fora  great 
would  feethat  the  Title  Ihould  bagood,  and  be  as  careful  in  it,  as  if  it  were  deal  of  it  was  In  (jolti ; and  that  very  Morning  he  went  away,  when  he  had 
his  own  Concerns ; and  if  Qie  wanted  Count'd  at  any  Time,  either  t®  put  lodged  at  her  Mother’s  Houfe,  he  very  much  importuned  her  to  come  to 
out,  or  to  recover  Money  that  was  owing  her,  or  any  thing  elfe,  for  which  his  Houfe  at  London,  and  told  her  how  glad  his  VV ifc  would  be  of  her 
fhe  had  Occafion,  he  would  give  it  her  Grati:,  which, from  another  mutt  Company,  and  ufed  many  Arguments  to  perfuade  her  to  it  ; and  at  length 

coll  her  fome  Guineas  : So  Ore  accepted  of  his  Proffer,  and  told  him,  fhe  laid.  He  would  not  go  out  of  the  Houfe'jAl /he bad  pmmifed  him  to  come:  Luc 

would  depend  on  his  Advice,  not  qudlionmg  to  have  good  Security  for  flic  ref  ufed  to  pronufc,  and  faid.  She  did  net  know  when  /he  Jhould  come  to 

her  Money.  When  fhe  came  home  to  her  Lodging,  me  told  the  Gold-  London.  This Difcourfe  was  in  the  Hearing  of  one  that  will  evidence  it 

frnith  where  flic  lodged,  that  now  Mr.  Spencer  Cowper  had  promifcd  to  upon  Oath. 

help  her  to  Securities,  und  he  was  to  diipofe  of  her  Money.  The  Week  before  that  Affixe,  fhe  received  a Letter  from  his  Wife, 

Soon  after  this,  (hr  went  Home  to  Hertford , and  told  her  Mother  the  which  was  writ  alter  the  ufual  Manner,  as  (he  had  fevcrul  no:  long  before, 
fame,  and  sliced  her  if  (he  had  any  Money  to  put  out ; if  (lie  had,  it  might  very  carneftly  inviting  her  to  her  Houfe  at  London,  with  high  Exprcftk-ns 
go  amongft  her’s,  and  her  Mother  (liould  have  no  Trouble  with  it ; for  of  Love  ; and  fo  much  the  more  fhe  defired  her  Company  then,  becaufe  (he 
fhe  would  pay  her  the  Intereft  as  it  hccanic  due  : Her  Mother  then  nlked  believed  they  (hould  not  come  to  lodge  at  Hertford  that  Summer : And  in 
her,  if  (lie  could  fo  far  confide  in  him,  as  to  receive  her  Money,  to  pay  that  Letter  tells  her,  That  they  mu/I  expea  h r Hufiand  at  their  Houfe  at  the 
it,  anJ  to  make  the  Writings,  and  to  look  after  the  Title,  and  all  without  Ajjhu ; the  which  (he  told  her  Mother  and  others  who  read  the  Letter, 
the  Infpeclion  of  any  Body  elfe  ? She  faid,  Yes,  (he  believed  that  he  was  This  Letter  Spencer  Camper  coil  felled  to  the  Coroner’s  Inqucit,  that  he  or- 
a very  honeft  Man,  and  (he  thought  (he  might  trull  him  with  more  than  dered  his  Wife  to  write  it  for  his  Lodging  at  her  Mother’s  Houfe  ; but 
(he  had  to  put  out;  and  he  being  a Man  of  Repute,  it  was  below  him  to  when  he  was  examined  by  the  Lord  Chief  Jufticc  Holt,  he  then  denied  it, 
wrong  her.  Then  her  Mother,  thinking  the  fame,  gave  her  One  Hun-  and  faid.  Hit  Wife  writ  no  Lett: r But  her  Maid,  Sarah  Walter,  being 
dred  and  Fifty  Pounds  to  put  amongft  bet's,  which  (he  bath  never  heard  pr<  fent,  told  him,  His  Wife  did fenda  Letter , and  that  /he  lerfelj  took  it  in  of 
of  (inco  ; but  it  is  gone  with  the  reft.  the  Pojl-Mau,  and  gave  it  to  her  Mijlrcfs ; Co  then  he  could  not  deny  that 

About  a Month  after,  Spencer  Cowper  came  to  Hertford , and  took  Lodg-  there  was  a Letter  feat, 
ings  for  bis  Wife  and  Family,  and  then  brought  his  Wife  to  give  this  And  accordingly  he  cninc,  and  fent  his  Horfe  thither  ; and  being  afked, 
voung  Woman  a Viiit,  and  to  be  further  acquainted  with  her.  After  before  he  rid  from  the  Door,  Whether  he  would  come  to  Dinner  l He 
this,  Ihe  feemed  to  love  and  like  her  Company  fo  well,  that  flu-  faid,  She  find,  He  was  net  certain,  but  he  would  fend  Ward:  But  her  Mother  and  lire 
A d not  dtfirt  the  Company  but  of  few,  or  none  elfe  in  the  ‘Town  -,  and  there-  (laying  long,  and  he  not  fending,  they  fent  her  Maid,  to  fee  whether  he 

fore  would  make  no  Returns  of  their  Vijits,  till  the  Week  before  Jht  went  home  would  come  or  no  ; who  then  quickly  came,  and  dined  there  : And  when 

to  London  ; and  would  come  frequently  two  or  three  Times  in  a Week  to  he  went  from  thence,  the  young  Woman,  Sarah  Stout,  going  to  the  Door 
viiit  her:  And  when  her  Hu  (band  was  in  the  Country,  he  fometimes  with  him,  afked.  If  he  thought  to  lodge  at  their  Houfe  ? He  laid.  Yes , he 
would  come  with  her,  and  thereby  had  the  Opportunity  of  difcourling  her  would  come  and  lodge  at  their  Houfe.  This  (he  faid  as  foon  as  he  was  gone, 
about  her  Allans.  and  then  bid  the  Maid  go  get  Ins  Bed  ready  : At  Night,  when  he  came. 

When  (lie  had  gathered  in  near  what  (he  intended  he  fliould  put  out,  her  Mother  being  in  the  Room  with  her,  he  fell  into  fome  Difcourfe  re- 
from  the  Brewers  and  others  iliac  were  indebted  to  her,  (he  writ  a Letter  mote  from  any  thing  of  her  Daughter’s  Bufmefs;  anJ,  after  fome  Time, 
to  London  to  him  ; and  one  of  her  Acquaintance  coming  to  viftt  her,  b:-  called  for  Pen  and  Ink,  to  write  a Letter  to  his  Wile,  although  it  was 
fore  (he  had  fealed  it  up,  fhe  bid  her  read  it,  which  me  did  ; in  which  not  Pod-Night,  nor  did  any  Carrier  go  next  Day.  When  he  went  to 

Letter  (lie  writ,  viz.  That  /he  had  a Thoufand  Pauntls  to  put  out , and  that  fe-  write,  her  Mother  and  (lie  went  out  of  the  Room,  and  (laid  a conftder- 

vtral  Hundreds  of  it  were  then  ready  ; and  the  rejl , to  make  up  that  Sum,  able  Time;  but  it  growing  late,  the  young  Woman  went  in,  to  fee  if  hs 

would  be  fo  in  a little  Time,  or  f joon  at  he  could  difpofe  of  it  advantageou/ly  had  done,  and  if  he  would  have  any  Supper  ; and  what  he  delired,  he  bad. 
for  her.  Her  Mother  went  not  in  again,  becaufe  fhe  knew  her  Daughter  expected  he 

After  this,  (he  fcvcral  Times,  in  Difcourfe  with  this  Woman,  hath  would  give  her  fome  Account  of  her  Money,  and  have  brought  her  oecu- 
told  her.  That  he  was  buying  an  E/late  for  her,  in  Ground-Rents,  which  he  ricy  for  it,  as  he  did  the  Sclfions  before  for  Two  Hundred  Pounds ; and  (he 
bad  recommended  to  her  for  an  extraordinary  Pennyworth  ; and  that  it  would  finding  that  hewould  not  fpeak  of  it  before  her,  wo.ild  not  interrupt  them, 
be  fold  far  a Thoufand  Pounds,  but  he  believed  it  was  worth  more  ; and  if  he  but  gave  her  Daughter  Time  anJ  Opportunity  to  fpeak  to  him.  What 
could  not  oblige  her  with-it,  he  looked  upon  it  to  be  fo  great  a Bargain,  that  he  Difcourfe  they  had,  is  not  known  ; but  fure  enough  it  was  very  different 
would  luy  it  for  hn  own  life  : And  (he  alio  told  her  Mother  the  lame.  from,  and  ineonfiftent  with,  what  he  rendered  it  to  be  at  his  Trial  ; for  he 

The  next  Quarter  Sclfions  after  this,  which  was  the  laft  belorc  that  bad  writ  a Receipt  in  full  for  Ufc-Money  he  paid  her  then,  which  lay  on 
A3i-.se,  at  which  Time  her  Days  were  ended,  Spencer  Cowper  came  to  Hert-  the  Table,  but  was  never  ligncd  by  her,'  although  he  pretfed  her  to  it  fc- 
ford,  and  in  the  Evening  he  came  and  enquired  for  Mrs.  Sarah  Stout , at  her  veral  Times,  and  bid  her  put  on  her  Confidering-C.ip,  (as  he  con  felled  to 
Mother’s  Houfe,  where  he  was  not  at  all  expcdled  to  lodge,  he  nut  having  the  Coroner's  lnqueft)  and  alked  her.  If  lhc  was  lazy  } Yet  dill  (he  re- 
lodgcd  there  for  feveral  Years,  viz.  not  fince  her  Father  died  : And  after  fufed  to  fign  it ; which  plainly  (hewed  her  Diffatisfadion,  and  that  there 
about  an  Hour’s  Difcourfe  with  her,  he  faid.  He  was  de/Htute  of  a Lodg-  was  more  due  to  her,  elfe  fhe  would  never  have  refilled  it. 
mg  for  bis  Landlord  Bates  (where  he  ufed  to  lodge)  was  Afcompofci,  and  Between  Ten  and  Eleven  of  the  Clock,  (he  called  her  Maid  to  make  a 
made  a great  Noift,  and  he  did  not  like  to  lodge  there.  So  (he  thou-lit  (he  Fire  in  hia  Chamber,  and  to  warm  his  Bed,  in  his  Hearing  ; and  while 
could  do  no  lefs,  in  Civility,  than  a(k  him  to  lodge  at  her  Mother’s  Houfe,  the  Maid  was  doing  it,  he  went  out : Her  Mother  hearing  the  Door  clap, 
be  having  then  brought  her  that  Mortgage- Deed  for  Two  Hundred  went  into  the  Parlour,  to  a(k  her  what  the  Reafon  was  of  his  going  out 
Pounds,  about  which  he  made  fuch  a long  Dilcoutfe  at  his  Trial ; which  when  his  Bed  was  a-warming,  and,  to  her  Surprize,  found  die  was  gone 
Money  had  been  carried  publickly  to  him  fome  Time  before  : At  the  re-  too,  and  never  faw  her  alive  afterwards.  She  admired  what  the  Meaning 
caving  of  which  Security,  (he  Teemed  to  be  very  much  pleafed.  But  (lie  of  this  fliould  be,  knowing  that  (he  never  ufed  to  go  out  fo  late  ; neither 
having  told  him,  that  flic  intended  to  referve  feme  Part  of  her  Portion  could  (he  imagine  whither  they  (houlJ  be  gone  ; but  after  feme  Confidcr- 
for  her  own  particular  Ufe,  in  cafe  (he  lived  to  marry,  which  (he  would  ation,  did  think  lie  might  tell' hex.  That  the  Securities  (he  cxpc&ed  were 
put  out  for  that  End,  (he  having  enough  befides  he  adviled  her  then  to  to  be  figned  and  fealed  fomewhere  in  the  Town  ; and  that  he  had  perfuaded 
keep  it  private  from  all  Pcrfons,  elfe  her  End  would  be  frullrated  ; which,  her  to  go  out  upon  that  Account,  nnd  fo  was  in  Expectation  of  them 
in  all  Likelihood,  he  thought  Ihe  had,  and  that  none  had  known  her  Mind  quickly.  The  Maid  that  was  warming  his  Bed  Hayed,  expelling  him  to 
in  that  Particular  but  himfrlf,  he  having  advifed  her  to  Privacy.  come  up  ; thinking,  when  (he  heard  the  Noife  oi  tiie  Door,  he  was  gone 

Indeed  S.  Cooper  doth  fugged,  in  a Cafe  lately  presented  to  feme  of  the  to  carry  his  Letter  fomewhere;  which,  it’s  thought  by  fome,  was  his 
Members  of  Parliament,  ( fee  ante  Pag.  4.85  to  488)  That  his  Profccutors  Pretence  in  going  out,  thereby  to  draw  her  to  the  Door,  to  let  him  out ; 
had  not  the  Impudence  to  luggett  at  his  Trial  (though  put  in  mind  of  it),  for  there  is  no  Ground  to  believe  (he  went  anv  farther  with  him  willtng- 
that  what  they  accufed  hint  of  was  done  for  the  fake  of  Gain.  It  is  true,  ly  : So  they  fat  up  all  Nighr,  both  her  Mother  and  the  Maid,  exposing 
he  did  demand  a^Proof,  that  he  had  any  of  the  dcccafcd  young  Woman’s  them  every  Minute,  not  knowing  where  to  look  for  her  at  that  Time  of 
Money  in  his  Hands  : And  it  cannot  be  fuppofed  that  he  would  conceal  it.  Night;  but  if  they  had,  would  never  have  gone  to  the  River,  where  flic 
if  he  knew  there  was  any  one  alive  that  could  make  pofttive  Proof  of  it ; was  found  floating  the  next  Morning;  for  there  was  no  Mariner  of  Cir- 
for  then  it  would  have  been  in  vain  to  have  denied  it : But  her  Mother  cumftance,  either  in  her  Words  or  Actions,  that  did  give  them  any  Caufa 
did  then  attempt  to  (peak  what  die  knew  in  that  Particular,  and  other  to  think  (lie  would  drown  herfelf,  or  that  (he  ever  had  any  thine-  ol  that 
Things  too,  but  was  flopped  feveral  Times,  and  not  fuffered  to  fpeak,  un-  Nature  in  her  Thoughts. 

]efs  fhe  would  fwear;  which,  he  knew  well  enough,  her  Perfualion  would  No  fooner  was  fhe  taken  out  of  the  River,  but  it  was  fpread,  by  his 
not  admit  her  to  do.  Party,  both  in  City  and  Country,  That  Die  was  with  Child,  Ind  had 

The  next  Thine  obfervable  is,  the  fame  Woman,  be  fore -mentioned,  drowned  herfelf  to  avoid  the  Shame.  That  fhe  was  not  drowned,  is  clear 
which  read  faw  and  her  Letter  fent  to  him,  which  gave  an  Account  what  unto  all  who  ate  impartial,  and  have  had  a true  Accountof  the  Calc,  either 
Money  fhe  intended  he  fhould  difpofe  of  tor  her,  and  that  fhe  had  feveral  at  the  Trial,  or  other  wife;  as  it  plainly  appeared  by  thole  Settlements 
Hundred  Pounds  of  it  then  ready:  She  being  with  her  one  Day  in  her  of  Blood  and  Bruifes  about  her  Head  and  Neck,  and  011  oneofher  Arms- 
Chamber,  about  two  Weeks  before  her  Death,  (he  bid  her  look  in  a Drawer  and  her  having  no  Water  in  her,  but  was  emp;  v and  lank,  when  (he  was 
there,  and  bring  her  the  Money  therein  ; upon  perceiving  it.  Am  not  firft  taken  out  of  the  Water. 

/ very  rich  ? faid  (he.  The  other  demanding  the  Reafon  of  that  Queftion,  The  Evidence  was  very  full  and  plain  again II  them,  and  the  Judgments 
Becauft,  faid  (he,  it  is  all  the  Money  that  I am  now  Mijlrefs  of:  which  of  the  D odors  (land  firm  and  good,  and  are  not,  nor  ever  can  be  dif- 
was  only  two  Guineas  and  a little  Silver,  notwithftanding  (lie  had  fe  proved,  by  all  the  Evaflons  and  DiftinCtions  of  Voluntary  Drowning 
many  Hundred  Pounds  in  her  PoffcfSon  no;  long  before.  And  about  the  I and  Drowning  by  Accident;  nor  by  all  thole  little  Trick*  made  uf-  of 
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by  thole  on  the  other  fide,  by  Drowning,  and  half  Drowning  of  Dogs, 
and  other  fuch  like  Experiments,  whereby  they  have  only  ex  poled  them- 
folves.  But  when  (he  was  taken  up  again,  after  fhe  had  been  buried  fix 
Weeks,  in  order  to  be  cleared  of  that  infamous  Report,  which  then  was 
given  cut,  forthc  only  Preafon  why  fits  drowned  herl'clf  (to  wit),  her  being 
with  Child  ; then  nothing  could  be  more  plain,  than  that  ftie  was  nut 
drowned,  but  came  by  her  Death  few  other  way,  as  the  Doctors  and 
Surgeon;  did  give  their  Opinion  upon  Oath,  before  the  Lord  Chief 
Juflicc  Holt,  and  at  tiie  Trial  alfo. 

And  it  i=  very  probable,  that  thefe  three  Gentlemen,  Join  Marfan,  Eliis 
Steven:,  ar.d  //  il.ietm  Regert,  knew  very  well  how  flje  Came  by  her  Death, 
(whole  Lives  Spencer  C infer  kerned  to  be  more  tender  of  than  of  his 
own)  by  their  Difccutii  that  Night  her  Death  was,  about  an  Hour  after 
lhc  was  miffing  ; for  as  toon  as  they  came  into  their  Lodgings  at  John 
Glare *'«,  they  could  nut  forbear,  bur  brgan  to  silt  him  feveral  k)ueftions 
about  her.  .'ii though  wi  do  not  uuJeriund  that  either  of  them  nad  any 
former  Knowledge  or  b:r,  yet  Marfa  pretended,  that  he  had  made  Love 
to  her,  and  that  lhc  had  calf  him  off ; Hut,  laid  he,  a Friend  f mine  is  wen 
V it.’  Ly  .*• Time  ; :.tii  one  of  the  others  a Ik'd  him,  Ij  the  Bujsnefs  wai 
dm?  If  it  it  net,  Liu  he,  it  will  he  do  se  this  Night:  1«,  (ays  the  other, 
l) <r  Bt-'Hrufi  it  <Hnt ; Sarah  Stout’i  Courting  Da)i  are  over.  What  could 
have  been  fpolcc  plainer,  except  thry  bad  Lid,  She  >.  dead?  This  was  pu- 
li: ivtiy  proved  again#  them.  Alfo,  tlvt  laid  Marfa,  when  he  came  into 
his  Lodging,  was  in  a great  Swc  it,  and  called  for  a Fire  to  dry  his  Feet 
and  Shoes,  they  being  wet  both  without  and  within  ; and  pretended,  that 
he  was  juft  then  come  from  London,  it  being  then  between  Eleven  and 
Twelve  of  the  Clock  at  Night;  whereas  it  was  proved,  that  he  came  into 
Town  two.  or  three  Hours  before.  And  when  Mrfvi  afked  the  other 
Two,  What  they  had Jf.rni  that  Day  ? One  of  them  alked,  Whet  s cn  that  to 
him  f lie  was  to  have  Forty  <•>  Fifty  Pound)  far  in  Share.  The  faid  Mar- 
fast  alfo  pulling  out  Money  out  of  his  Pocket,  fworc  that  he  woujd  fpend 
'it  all  next  Day,  for  Joy  the  Euftnefs  v.-as  done.  And  whereas  they  fay,  in 
their  Cafe  to  the  1'ailmnvnt,  7 >'ty  a < Men  ing-d  Bufmtfi  at  London  : ll 
they  art  Co,  it  had  been  well  if  they  had  flayed  in  it  j for  fure  enough, 
thry  had  nr*  good  Bufinefsiit  llestford-  neithei  did  thry  pretend  to  any  at 
ail,  but  Lid,  Tbtyeetme  t-dyis  Jee  FaJ/iicKi,  to  the  Woman  where  they  lodged. 

And  it  is  veiy  obfrrvabfo,  how  highly  difpfoafcd  Spencer  Cevsper  was  at 
her  being  taken  up,  and  how  he  caincftly  befought  the  Judge,  that  what 
the  Doctors  did,  and  faid  then,  might  not  be  allowed,  or  taken  for  Evi- 
dence; alledeing,  that  the  ought  nut  to  have  been  taken  out  of  her  Grave 
without  legal  Authority,  for  private  InfpeCtion  of  Parties,  altogether 
among# thcmfelves ; whereas  there  ought  to  have  been  fume  on  both  Sides, 
he  fay,  left  they  fhould  have  broke  her  Scull,  and  the  Gentlemen  fhould 
have  been  trepanned ; and  yet  Doctor  Camlin,  Sir  William  Cowpcr's  Doc- 
tor, was  with  them  all  the  while,  as  Doctor  Coat  f worth  told  the  Judge, 
and  was  fent  for,  on  purpofe  to  take  off  any  fuch  Objection  ; and  did  fet 
bis  Hand  to  the  Certificate,  of  her  Clearncfs  of  that  Scandal,  with  there# 
cf  the  DoiSors : Which  is  as  followcth. 


JJ/'E  uktfr  Names  ere  lire  ttttdr -written,  having  examined  the  Body  cf  Mrs. 

Surah  Siout,  deceafed,  do  find  the  Uterus  per  ft  Sib  free  and  empty,  and 
e>f  the  natural  Figure  and  Magnitude,  as  ufnaity  1 n l it  gins.  We  pound  no 
Water  in  the  Stomach,  JnteJUnes , dido  men.  Lungs,  or  Cavity  of the  Thorax. 
John  Dimfdde,  Sen.  Robert  Din f dale,  M.  D. 

William  Cacitjiuortb , John  Dimfdale,  Jun. 

Samuel  CamliHj  Daniel  Phillips,  M.  D. 


Hertford,  April  i8>  1699. 


Copia  vera. 


When  all  Mouths  were  flopped,  and  put  to  Silence  in  that  Matter,  and 
no  Reafon  could  be  given  wny  flic  fhould  drown  herlelt' ; then  Spencer 
Cotaper  was  at  a I.ofs,  and  knew  not  what  to  pretend,  why  fbe  fljould  do 
fo;  'till  (toufe  his  own  Words)  fomc  Heads  were  laid  together,  to  con- 
trive that  fhe  was  in  love  with  him. 

In  order  to  thisDefign,  thofe  Letters  were  invented,  which  were  pro- 
duced in  Court,  (for  not  a Word  was  ever  heard  of  them  before  (he  was 
taken  up  again)  and  a Wirnefswas  provided  to  prove  the  receiving  of 
them  both  V but  his  Friend  Marjhall,  who  was  his  Witnelr,  had  forgot 
the  Year  when  the  fir#  was  Writ,  and  faid.  It  was  March  was  Twelve- 
month  ; till  his  Memory  was  rcfrcfh’d  by  the  fecond,  which  was  dated 
bur  four  Days  after  ; and  iticcms  they  had  forgotten  to  date  that  fecond 
Letter,  fo  as  to  give  it  any  Credit  at  all.  This  was  that  which  he  calls 
that  importunate  Letter,  by  which  lie  was  invited  down  to  lodge  at  that 
Gentlewoman’s  Houle,  which  was  dated  the  Ninth  of  March. 

Now  if  her  Maid  Sare.h  lEr,  tier's  Evidence  i*  obfenvd,  which  file  begins 
with,  MyLo-d,  on  Friday  before  the  lafl  AJJke,  tny  Mtjlref  Stout  rteeiv.-da 
Letter  from  Mr.  Cnwper’s  Wife , to  'teller  know  tut  mt/fl  expect  Mr.  Cowpcr 
at  the  Ajjfce-,  and  accordingly  we  expected  hem,  and  provided  fir  bis  earning.’ 
This  was  the  fame  Day  mi  which  he  fays  he  received  her  Letter  of  In- 
vitation that  fhe  received  Ills  Wife’s,  by  which  he  invited  liimfclf  down, 
bo  that  if  flic  had  really  writ  that  Lrttcr,  h:s  \\  ife’s  mu#  nteds  be  writ 
and  font  the  Day  before  hei’s  could  cotnc  to  his  Hands, 

And  how  tliofe  Letters  fhoulJ  be  known  to  come  frera  Sarah  Stout  is 
very  unaccountable:  For  if  there  had  been  fuch  a IVrfon  as  Mrf.  Jane 
Elian  at  that  Coftee-boufc  he  mentions  (which,  upon  Enquiry,  we  can- 
rot  hear  there  was),  what  had  he  to  do  to  open  her  Letters  ’?  And  how 
could  he  tell  that  they  were  for  him,  and  came  from  Sarah  Siout,  feeing 
they  were  not  directed  to  him,  nor  either  S.  Confer  nor  S.  Stoat  within 
them,  but  only  S r f 

To  prove  thefe  Letters  to  be  her  Hand,  he  brings  his  Friend  Marjhall 
to  fhew  Letters  which  he  pretended  fhe  writ  to  him,  as  fall-  as  the  other  ; 
in  one  of  which  there,  were  Thanks  for  his  Songs.  It  is  very  unlikely 
that  flic  fhould  defire  or  accept  of  Songs,  one  who  was  never  heard  to  ling 
a Song  in  her  Life ; and  from  Marjhall  too,  whofc  Courtfhip  fhe  new r 
received  : For  he  himfclf  fa:d  at  the  Trial,  that  upon  very  liuJe  Trial  ihe 
gave  him  a very  fair  Denial.  And  Spencer  Ctwptr  alfo  laid  to  the  Coro- 
ner’s Inquefl,  that  Marjhall  told  him,  flic  always  gave  him  the  Repulfc. 


Yo l.  VIII. 


This  confirms  the  Falfencfsof  that  Story  which  he  brings  to  introduce 
his  Letters.  And  although  fhe  is  gone,  and  not  in  a Capacity  to  defend 
hcrfclf ; yet  the  Woman  who  he  fays  walked  with  them  is  alive,  and  doth 
affirm,  It  is  not  true ; Which  is  as  followcth  : 

He  fays.  It  happened  one  Evening  that  Mrs.  Stout,  and  another,  and 
Mr.  Marjhall,  and  lie,  were  walking  together;  and  Mr.  Mar  fall  and 
the  other  being  a little  before,  flic  took  that  Opportunity  to  fpeak  to  him, 
in  fuch  Terms  as  he  confefied  it  furprized  him,  and  laid,  flic  did  not 
think  he  had  been  fo  dull : He  defining  to  know  wherein  his  Dulnefs  did 
confift  ; file  afked,  if  he  thought  ihe  would  marry  Marjhall?  He  faiiT, 
Yes;  etfe  fhe  had  done  ill  in  what  fhe  had  done;  She  faid.  No;  fhe 
thought  it  might  ferve  to  divert  the  Ccnfure  of  the  World,  and  favour  her 
Acquaintance  with  him. 

This  Difcourfc,  if  ic  had  been  true,  would  have  argued,  that  fire  kept 
Marjhall  Company,  and  made  him  believe  fhe  would  have  him  . Where- 
as it  feems  fhe  had  never  feen  him  in  all  her  Life  but  once,  and  that  was 
but  two  or  three  Days  before  j and  they  were  not  fo  much  acquainted 
then,  as  to  fpeak  one  to  the  other : And  therefore  there  could  he  no 
Ground  for  luch  Difcourfies  if  fhe  had  walked  alone  with  Speneer  Cttuper, 
which  fhe  did  not ; for  the  two  young  Women  having  been  taking  a While 
in  the  Field,  as  they  were  coming  home  they  met  Spinier  C.svprr  and 
Marjhall ; and  they  both  turned,  and  walked  back  before,  and  the  two 
young  Women  together  behind  him  : And  file  had  no  private  Difcourfc 
at  all  with  Spencer  Confer  -,  neither  had  they  four  any  Walk  together  af- 
terwards, in  the  Field  oreifewherc. 

Thefe  Letters,  which  were  ufliered  in  bv  this  Difcourfc,  he  would  have 
it  thought  that  the  (hewing  of  them  was  to  tender  a Point  with  him,  and 
that  lie  did  it  with  fo  much  Rcluctancy  and  Compulfion,  that  nothing 
elfe  fhould  have  forced  him  to  have  brought  them  upon  the  Stage,  if  he 
had  not  thole  three  innocent  Gentlemen  to  defend  (finely  they  had  great- 


faife;  for  he  fays,  upon  the  receiving  of  them,  he  faewed  one  to  hi* 
Brother,  and  both  to  Marjhall,  and  they  both  f.iw  it,  and  rend  it : That 
was  the  laft,  the  Friday  before  that  Affize,  when  neither  his  own  Life 
nor  his  three  Gentlemen's  were  in  any  Danger ; for  (lie  was  then  alive. 
And  if  there  had  been  luch  Letters  of  her’s,  lie  could  not  have  (hewed 
them  to  one  that  in  all  Probability  would  have  expofed  or  defamed  her 
more  than  Marjhall,  a repulled  Lover,  a Kinfman  of  his  Wife’s,  unto 
whom  he  endeavoured  to  betray  her  ; who,  upon  fomc  Slight  or  Dilguft 
(be  gave  him,  told  Spencer  Cctvper,  that  if  he  was  his  Friend,  he  would 
(hoot  her.  This  (he  told  both  her  own  and  her  Mother’s  Maid  : A11J 
allb,  as  it  is  obferved  in  the  Hertford  Letter,  the  Printers,  who  writ  the 
Trial  in  Short-Hand,  not  having  taken  thofe  Letters,  were  favoured  with 
the  Copies  of  them,  to  be  expofed  to  the  World. 

Then  there  was  an  Account  given  to  the  Judge,  in  the  Court,  of  his 
going  to  Deptford,  and  was  faid  to  be  told  his  Father  at  Dinner  in  her 
Hearing,  about  a Year  and  a half  before;  which  put  her  into  a Swoon, 
if  any  body  will  believe  it:  And  theUfie  that  was  made  of  this  was,  to 
render  her  as  bad  as  poffible,  and  make  the  World  believe  how  deeply  flic 
was  in  love  with  him.  But  it’s  Matter  of  Admiration  to  mo#  that  hear 
it,  that  he  did  not  tell  his  Wife,  as  well  as  his  Father  and  Brother,  how 
fond  (be  was  of  him:  If  it  had  been  true,  furcly  that  would  have  divert- 
ed her  from  frequenting  her  Company  fo  often  as  lhc  did  all  that  Summer 
following,  as  is  before  mentioned,  which  all  the  Neighbourhood  can 
witnefs.  And  if  flic  was  fuch  a Pcrfon  as  they  now  render  her,  why  d id 
they  feck  and  defire  her  Company,  as  they  did  ? For  Ihe  lias  feveral  times 
faid,  (he  never  fought  theft's. 

And  alfo,  ’ris  as  much  to  be  wondered  at,  that  fo  chaftc  a Man  as  he 
would  appear  to  be,  and  one  in  fo  flouriihing  a Condition,  as  he  fays  he 
is,  fhould  order  his  Wife  to  write,  or  have  any  Thoughts  of  lodging  at  1 
Houle,  for  laving  the  Charge  of  a Guinea  (lor  fo  he  faid  at  his  Trial, 
that  his  good  Hufkandry  to  lave  a Guinea  had  brought  all  that  Mifcliftf 
upon  him),  where  to  lewd  a Woman  as  he  would  have  her  thou  hr  to  be 
did  dwell,  if  he  had  been  really  invited  ; which  Cure  enough  he  was  not 
but  invited  himfclf;  and  fo  (he  told  her  Mother  before  he  came.  ’ 

But  it  is  plainly  to  be  undtrflood,  that  the  Rcfpccl  file  had  for  him 
was  not  as  for  one  that  flic  believed  to  be  Vieioufly  inclined,  but  as  for  an 
hone#  Man  ; as  appeared  by  the  Truft  fhe  rcpolcd  in  him  ; and  alfo  Ins 
being  related  to  that  Family,  w hom  fhe,  as  well  as  her  Relations,  did  fo 
l.iglil y value  and  efteem,  that  flir  could  have  put  not  only  her  Money  but 
her  Life  into  any  one  o I -their  Hands.  * * 

She  little  thought  what  fort  of  a Man  fhe  had  to  deal  with  • fhe  was  fo 
deceived  by  his  forming  Sobriety  when  in  her  Company,  and  the  ercat 
pretended  kindnefs  to  her  by  him  and  his  Wife,  both  for  her  own  Sake 
and  her  Father’s,  flic  could  not  imagine  that  a Branch  of  that  F-milv 
could  have  touched  a Hair  of  her  Head,  to  have  hurt  her,  or  h ive  wrong- 
ed her  of  one  Farthing:  She  was  to  honeft  and  plain-hearted,  and  fo  in- 
nocentherfoft,  and  fo  far  from  deforcing  any  ill  Ufagc  from  him,  or  any 
01  that  Family,  or  indeed  from  any  die,  that  fhe,  as  well  as  her  Relations 
could  have  forvtddi- m to  the  utrm.ft  of  their  Power:  But  what  Returns 
cl  Kmdncfs  have  been  made,  autTW  the  hath  been  treated  and  defamed, 
now  Ihe  is  gone  and  not  in  a Capacity  to  defend  or  anf.ver  for  herfolr, 
let  the  World  judge.  * 

jJ.‘.s  cv'^c<lt  a<id  plain,  that  mo#,  or  chiefly  what  he  made  ufe  of 
at  his  J rial,  to  defend  himfclf  and  his  three  Gentlemen,  when  he  was 
not  upon  his  Oath,  is  proved  falfe,  even  by  whet  himfclf  did  fwcar  when 
lie  was  examined  by  the  Coroner’s  Inquefl':  For  when  they  afkcd  him  if 
he  knew  any  thing  that  troubled  or  put  her  into  a Difo-ontc’nr,  ordifeern- 
ed  flic  was  melancholy,  or  knew  any  one  Hi e was  in  love  w ith  or  any 
Ca  ife  why  fhe  fljould  drown  htrfolf?  Unto  all  which  he  anfv.-ercd  No 
upon  his  Oath;  he  difeerned  nothing  of  Melancholy,  neither  knew  he 
any  that  flic  was  in  love  with  ; He  knew  one  Marfnall  that  w.i‘  m Itn  e 
with  her,  but  fhe  had  none  for  him,  but  always  gave  him  die  R-puifo  ; 
and  fhe  was  a very  mode#  \V  Oman,  and  he  blew  no  Caufe  whv  flic  JltoulJ 
drown  herfelf. 
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And  yet  at  his  Trial  both  he  and  hfs  Witneffes  pretended  to  know  her  1 
to  be  lb  melancholy  as  wjs  near  to  a Didraflion  : And  th-s  Depth  of  Me-  | 
Jane  holy  he  would  bfinuatcas  for  love  of  him  ; and  therefore  flic  drowned 
herfrlf. 

Now  what  can  be  iriorc  contradidlory.  Or  more  fully  prove  that  which 
he  fpake  at  his  Trial  to  be  falfc,  than  this  which  he  himfelf  did  fwear  ? 
And  this  was  evidenced  by  two  of  the  Coroner's  Inqticft,  and  feveral 
more  Would  have  done  the  fame,  if  they  had  been  differed  to  fpcak ; but, 
«s  the  Trial  relates,  they  were  (lopped. 

Many  Obfervations  might  be  made,  and  Inftances  given,  to  clear  her 
Reputation,  and  to  prove  the  Falfenefs  of  what  was  caft  upon  her  ; as,  in 
particular,  her  fo  earneftlv  inviting  a young  Woman  an  Acquaintance  of 
hers,  who  had  kept  her  Company  that  Afternoon,  and  ufed  to  lie  with 
her  fometimes,  to  itay  and  lie  with  her  that  Night  her  Death  was  ; and 
fhe  telling  her,  (he  could  not  well  (lay  then,  lhe  engaged  her  to  come  and 
dine  with  her  the  next  Day,  and  told  her  what  was  for  Dinner  ; deliring 
her  Company  all  Day  after,  flic  not  intending  to  go  from  home;  which 
•file  promifed  to  do. 

And  it  is  very  obfervablc,  from  the  Bcginningof  the  Trial  to  the  End, 
what  Shifts  and  Devices  he  it  forced  to  make  ufe  of  to  drill  out  the  Time, 
that  there  might  not  be  enough  for  the  Witneffes  on  the  other  Side  to  be 
heard  ; and  alio  his  endeavouring  to  baffle  the  Evidence  againft  him;  as 
firft,  above  twenty  frivolous  Queftinns  he  afleed  her  Maid  about  Poifon, 
which  (he  bought  to  poifon  a inifehievous  Dog  which  haunted  the  Houfe; 
and  if  he  could  by  any  Means  confufe  and  put  her  out,  if  fhe  had  not  haJ 
Truth  on  her  Side,  and  gladly  would  have  picked  (bincthingout  of  it,  if 
he  could  have  told  what. 

Alfo,  the  many  impertinent  Witneffes  he  calls  to  prove  his  Intention  to 
lodge  at  Benlfiri'a  that  Night  her  Death  was,  and  fending  for  his  Bag 
thither,  and  lodging  his  Things  there  ; which  it  feemswas  not  at  all  ex- 
pected hy  them  ; for  John  EurdforcT s Wife  faid,  upon  her  Oath,  flic  be- 
lieved Sf enter  Confer  did  not  intend  to  lodge  at  her  Houfe  ; but  was  fur- 
piifed  when  he  fent  to  her,  between  Eleven  and  Twelve  o'Clock  at  Night, 
to  get  Sis  Bed  ready,  and  came  before  it  was  quite  done. 

And  the  nextNight  after,  when  he  was  fent  for  by  the  Coroner’s  Inqueft 
to  give  an  Account  where  he  left  her,  he  faid.  In  the  Parlour  where  we  fat. 
And  being  afked.  If  he  did  not  hear  her  bid  her  Maid  warm  his  Bed  ? He 
faid,  I thought  (he  had  meant  her  own  Bed.  But  it  is  very  unlikely  that 
file  would  go  to  Bed  and  leave  him  fitting  there  j or  that  when  he  went 
out  fhe  fhould  fit  ftill,  and  not  light  him  to  the  Door.  But  if  it  were  as 
he  fays,  that  he  left  her  in  the  Parlour  ; for  a Man  of  his  Education  and 
Figure  in  the  World  to  go  away  at  that  time  of  Night,  when  he  knew 
there  was  a Fire  in  his  Chamber,  and  his  Bed  was  a warming,  and  Ice 
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himfelf  out  in  the  Dark,  and  fay  nothing  to  any  body,  it  certainly  looks 
very  darkly. 

And  then  his  fending  for  his  Horfe  three  times  to  her  Mother’s  Houfe 
the  Night  after  her  Death,  before  he  was  examined  by  the  Coroner’s  In- 
queft, and  would  have  gone  out  of  Town  then,  if  he  could  have  had  him, 
as  he  confeffcd  to  the  Lard  Chief  Juftice  Half,  but  at  the  Trial  he  laid, 

1 fent  for  him,  for  fear  the  Lord  of  the  Manor  fhould  feize  him. 

Alfo,  when  it  was  taken  notice  of  at  his  Trial,  by  the  Counfel,  that 
he  never  came  after  that  Night  her  Death  was,  to  g-vc  her  Mother  any 
Account  where  he  left  her,  or  in  any  wile  to  give  her  SatisfadBnn ; to 
this  he  anfwcred.  It  might  be  (Irange  for  me  to  come  and  viflt  a Woman 
that  I never  had  the  lead  Knowledge  of:  And  yet  he  n2d  levcral  tim  s 
lodged  at  her  Houfe  when  her  Hutband  was  living.  And  that  Night  al- 
fo, that  he  was  examined  by  the  Coroner’s  Inquelf,  when  thevalked  him. 
If  he  difeerned  her  Daughter  to  be  melancholy  ? He  faid.  No;  only  he 
thought  file  was  not  fo  tree  in  Difcourfe  at  Dinner  as  fometimes  he  had 
fecn  her  for  mod  of  the  Difcourfe  then  was  between  her  Mother  and 
him.  Surely  he  will  be  hard  put  to  it  to  reconcile  himfelf  in  this  Dif- 
courfe. 

And  it  is  very  remarkable,  what  great  Dlfftmulation  he  manifefted  at 
that  time  ; for  in  his  Difcourfe,  he  taking  Occafion  to  fpeak  of  the  Peo- 
ple called  Shinier;,  he  expreflfed  fo  great  Love  for  them,  and  for  their 
Principles,  that  if  ever  he  changed  his  Religion,  he  faid,  it  fhould  be 
for  theirs:  Norwiihllanding  he  derided  them  fo  much  at  his  Trial, 
about  their  being  by  Education  infilled  to  the  Light  within. 

Thus,  in  fhort,  upon  the  whole  Matter,  it  may  be  concluded.  That 
the  Defence  he  had  made  for  himfelf  and  his  three  Gentlemen,  and 
the  mod  material  Things  he  made  ufe  of,  whereby  they  got  off,  and  were 
acquitted,  were  proved  falfc  out  of  his  own  Mouth  before  he  went  out  of 
the  Court;  as  it  may  be  fecn  in  the  Trial,  where  the  Counfellor  for  the 
King  fays  thus  : 

“ My  Lord,  we  infift  upon  it,  that  this  is  a different  Evidence  from 
“ what  Mr.  Camper  gave  to  the  Coroner’s  Inqueft  ; for  then  he  faid,  he 
“ knew  none  fhe  was  in  love  with,  nor  any  Caufc  why  fhe  fhould  do 
“ fuch  an  extravagant  Adtion  as  to  drown  herfelf : But  now  he  would 
“ make  the  whole  Scheme  of  Things  turn  upon  a Love-Fit.”  And  then 
he  moved  the  Court  to  give  Leave  to  call  levcral  Pcrfons  of  Quality  and 
good  Repute,  who  were  there  prefent,  to  fpcak  to  her  Reputation,  in  Con- 
tradiction to  the  Letters  produced  ; declaring,  that  he  believed  the  whole 
Town  would  do  the  fame.  Then  the  Judge  faid,  they  would  grant  that; 
and  did  not  queilion  it.  So  there  was  none  permitted  to  fay  any  thing 
to  that  Purpole. 


NUMBER  XXXIV. 

A STATE  of  the  PROCEEDINGS  in  the  Houfe  of  Commons,  with  Relation  to  the 
Impeached  Lords  : And  what  happened  thereupon  between  the  Two  Houfes  [a). 


Sabbati,  15  die  Fcbruarii,  170O. 

Repined , 

THAT  an  Humble  Addrcfs  be  prefented  to  His  Majefty,  That 
he  will  be  pleafed  to  order  all  the  Treaties  that  have  been  made 
between  His  Majeftv  and  any  other  Prince  or  State  lince  the  late 
War,  to  be  laid  before  this  Houle. 

Ordered , That  the  faid  Addrcfs  be  prefented  to  his  Majefty,  by  fuch 
Members  of  this  Houfe  as  are  of  his  Majcfty’s  moft  Honourable  Privy- 
Council. 

Mnrth,  18  die  Februarii , 1703. 

Mr.  Secretary  Vernon  acquainted  the  Houfe,  That  their  Addrefs  hav- 
ing been  prefented  to  his  Majefty,  That  he  would  be  pleafed  to  order  all 
the  Treaties  that  have  been  made  between  his  Majefty  and  any  other 
Prince  or  State  ftnee  the  late  War  to  be  laid  before  this  Houfe  ; His  Ma- 
jeftv had  been  pleafed  to  give  Order,  That  they  fhould  be  copied,  and 
that  then  either  the  Originals  or  Copies,  as  die  Houfe  pleafed,  fhould  be 
Did  before  them. 

Marti; , 4 die  Marti i,  1700. 

Mr.  Secretary  Vernon  prefented  to  the  Houfe  Copies  of  feveral  Treaties, 
and  Tranflations  thereof. 

And  the  Schedule  or  Lift  of  them  was  read,  3nd  is  as  follows  : viz. 
J.  A Copy  ol  the  French  King's  Ratification  of  the  Treaty  of  Partition. 
,2.  The  Tranflation  of  the  fame. 

A Copy  of  the  Ratification  of  the  Separate  Article. 

4.  The  Tranflation  of  the  fame. 

5.  A Copy  of  the  Ratification  of  the  Secret  Article. 

6.  A Tranflation  of  the  fame. 

7.  A Copy  of  the  French  King’s  Declaration  upon  the  Treaty  of  Par- 
tition. 

8.  A Tranflation  of  the  fame. 


9.  A Copy  of  the  Dauphin's  Declaration  upon  the  faid  Treaty. 

10.  A Tranflation  of  the  Dauphin's  Declaration. 

Ordered,  That  the  faid  Copies  do  lie  upon  the  Table,  to  be  perufed  by 
the  Members  of  the  Houfe. 

Jevis,  6 die  Marti! , 1 700. 

Mr.  Secretary  Hedges  prefented  to  the  Houfe  (according  to  Order) 
Copies  of  feveral  Treaties. 

Ordered,  That  the  faid  Copies  do  lie  upon  the  Table,  to  be  perufed  by 
the  Members. 

Luna , 17  die  Marti! , 1700. 

A Meflage  from  the  Lords  by  Sir  John  Franklyn  and  Sir  Lacan  William 
Child,  That  the  Lords  do  defire,  That  this  Houfe  will  give  Leave  to  Mr. 
Secretary  Vernon,  a Member  of  this  Hnufe,  to  come  to  a Committee  of  the 
Lords  now  fitting  in  the  Prince's  Lodgings,  to  give  an  Acouut  of  fiane 
Matters  relating  to  the  Treaty  of  Partition  which  their  Lordfliips  have 
now  under  Confideration. 

Ordered , That  Mr.  Secretary  Vernon  have  Leave  to  go  to  the  Lords  as 
defired,  if  he  think  fit. 

Menurii , 19  die  Alartii,  1700'. 

Rtfslved,  That  this  Houfe  will,  on  Saturday  come  fe’nnight,  refolve 
itfelf  into  a Committee  of  the  whole  Houfe,  to  confidcr  of  thc'bucc  ot  the 
Nation. 

Veneris,  21  die  Marti i,  1700. 

Refolded,  That  the  Treaty  of  Partition  be  read. 

(And  the  fame  was  read  accordingly.) 

Refclvcd,  That  an  Humble  Addrefs  he  prefented  to  His  Majcfly,  to  re- 
| turn  the  Thanks  of  this  Houfe  for  his  Gracious  Meffage,  wherein  he 
| is  pleafed  to  communicate  his  Royal  Intentions  to  acquaint  this 


fa)  Martis,  14  die  Junti,  1701. 

Ordered,  Tint  all  the  Proceeding;  -with  relation  to  the  Impeachments,  and  tviat  happened  between  : be  Houfe  of  Lards  and  Houfe  of  Common  r,  he  examined  by  the  Journals, 
and  printed-  1>4ui  Jodrell,  Cle?  Dom’ Com’ 

In  Vol.Y.  P.  539.  arc  inSerted,  Proceeding!  in  Parliament  etgamjl  Wiliam  Earl  of  Portland,  John  Lord  Somers,  Edward  Ear!  of  Orford,  and  Charles  Lord  Halifax, 
Impeaeomint  for  High  Crimes  and  Mifdemeanavrs  ; ai  alfo  ogain/f  John  Lord  Havcrfbam,  for  IVordi  fpokm  at  aConfermee  lelosjrm  the  Lords  and  Commons,  1701, 
11  Will  111  l',rt  •!  '»  obfcmhle  that  thofc  are  the  Proceedings  as  publifhed  by  the  Order  of  the  Houfe  of  Lords  only:  Thefc  here  infested  are  what  were  publifhed 
l.v  Order  of  the  Houfe  of  Commons  : which  are  omitted  in  Vol.  V.  but  for  what  Re-don  no  on-  can  tell,  unlcU  Partiality  : For  as  the  Commons  were  the 
Prairtinors,  Cure  their  Evidence,  aud  the  Grounds  they  went  upon,  ought  not  to  have  been  omitted. 

1 Houfe, 
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Houle,  from  Tirr.e  to  Time,  with  the  Slate  and  F f ogre  ft  of  thptis  Nego- 
tiation-. into  wnictt  His  Majefty  has  enlcietl,  purfuant  to  the  Addrefs  of 
thisHoufc: 

And  alio  to  lay  before  His  Majefty  the  ill  Confequcnc?s  of  the  Treaty 
of  Partition  (pallid  under  the  Great  Seal  of  England  durtnethe  Sitting  of 
Parliament,  and  without  the  Advice  of  the  fame)  to  this  Kingdom,  and 
the  Peace  of  Europe , whereby  fuch  large  Territories  ofthe  King  of  Spain’s 
Dominions  were  to  be  delivered  up  to  the  French  King. 

Ordered,  That  a Committee  be  appointed  to  draw  up  the  faid  Addrefs. 
(And  a Committee  was  appointed  accordingly). 

Lueur,  24  die  Mart'll,  1 700. 

Sir  Edw.tr  •!  Seymour  reported  from  the  Committee,  to  whom  it  was  re- 
ferred to  draw  up  an  humble  Addrefs  to  be  prefen  ted  ro  His  Majefty,  that 
they  had  drawn  up  an  Addrefs  accordingly,  which  they  had  directed  him 
to  report  to  the  Hnule  ; which  he  read  in  his  Place,  and  afterwards  deli- 
vered in  at  the  Clerk’s  Table;  where  the  fame  was  read,  and  with  an 
Amendment  agreed  unto  by  the  Houfe,  and  is  as  foiloweth ; viz. 

AM  Gr at  totes  Sovereign, 

**  "VU” Here 2'  nothing  can  more  conduce  to  the  Safety  and  Honour  of 
“ ' v your  Majefty  and  this  Nation,  than  taking  the  .Advice  of  your 
“ Engl'Jh  Councils,  we  your  Majtfty’s  moft  dutiful  and  loyal  Subjects, 

“ the  Commons  in  this  Parliament  afiembled,  do,  with  all  Humility, 

“ return  your  Majefty  our  hearty  Thanks  for  your  Gracious  Meftagc, 

“ wherein  you  are  plcafed  to  communicate  your  Royal  Intentions  to  ac- 
“ quaint  this  Houfe  with  the  State  and  Progcfsof  thofe  Negotiations  into 
“ which  your  Majefty  was  entered,  purfuant  to  the  Addrefs  of  this  Houfe;  I 
“ which  Method  had  your  Majefty  been  advifedto  take  before  the  Treaty 
“ of  Partition  was  perfeded  (which  was  palled  under  the  Great  Seal  of  ' 
“ England,  during  the  Sitting  of  Parliament,  and  without  the  Advice  of 
**  tlte  fame),  we  had  been  prevented  from  laying  before  your  Majefty 
‘ what  we  are  now  bound  in  Duty  (though  with  Grief)  to  do,  the-  ifl 
“ Confcqnenccs  ot  that  Treaty  to  this  Kingdom,  and  the  Peace  of  Eu- 
“ rfe,  which  fo  dirc&ly  tended  ro  increafe  the  Power  and  Greatnefs  of 
“ Frame , by  delivering  up  to  the  Frenib  King  fuch  large  Territories  of 
“ the  King  of  Spain’s  Dominions,  and  to  the  Deftrudion  of  the  Trade 
te  of  this  Kingdom  -,  to  which  Treaty  may  juftly  be  aferibed  the  Dan- 
s' gers  which  now  threaten  both  this  Kingdom  and  the  Peace  of  Europe." 

iiefolvtit. , That  the  laid  Addrefs  be  prefemed  to  his  Majefty  by  the 
whole  Houle. 

Ordered,  That  fuch  Members  of  this  Houfe  as  are  of  his  Majefty’s  moft 
honourable  Privy-Council,  do  humbly  know  his  Majefty’s  Plcalure  when 
he  will  be  attended  by  this  Houfe. 

Ordered,  That  it  be  an  InftrucHon  to  the  Committee  of  the  whole 
Houfe,  who  are  upon  Saturday  next  to  take  into  Conlidcration  the  State 
of  the  Nation,  That  they  do  take  into  further  Conlidcration  the  Treaty 
of  Partition. 

Ordered,  That  a Committee  be  appointed  to  fearch  the  Journals  of  the 
Houfe  of  Lords,  what  Proceedings  are  therein,  with  relation  to  the 
Treaty  of  Partition,  and  report  the  fame  to  the  Houfe.  (And  a Com- 
mittee was  appointed  accordingly.) 

Meriti'H,  26  die  Adartii,  jyot. 

Sir  Edward  Seymour  reported  from  the  Committee  appointed  to  fearch 
the  Journals  of  the  Houfe  of  Lords,  what  Proceedings  are  therein  with 
relation  to  the  Treaty  of  Partition,  and  report  the  lame  to  the  Houfe, 
That  they  had  fcarchcd  the  Journals  of  the  Houfe  of  Lords  accordingly, 
and  taken  Copies  thereof ; which  he  read  in  his  Place,  and  afterwards 
delivered  in  at  the  Clerk’s  Tabic ; where  the  fame  were  read,  and  are  as 
foiloweth ; viz. 

( A Copy  of  the  Lords  Journal. ) 

Luna , 10  die  Martii,  17C0. 

The  Houfe  being  moved.  That  a Day  may  be  appointed  for  taking 
into  Cotifideration  the  T reaties  now  lying  before  this  Houfe,  it  is  ordered 
by  the  Lords  Spiritual  and  Temporal  in  Parliament  afiembled,  That  the 
laid  Treaties  /hall  be  taken  into  Ccmfidcration  on  fVtdnefdaj  next  at  eleven 
o’Clock  in  the  Forenoon. 

Mercursi , 12  die  Adartii,  1700. 

The  Order  being  read  for  taking  into  Confioeration  the  Treaties  nc 
lying  before  this  Houfe,  Lite  fevcral  Tranflations  of  Treaties  were  read, 
follow  ; viz. 

1.  ’The  Treaty  of  Defenfive  Alliance  between  England  and  Holland, 
March 3,  1677-8. 

2.  T tie  Renewal  of  the  Treaties  between  England  and  the  States-Geuc- 
ral  of  the  United  Provinces,  Augffi  17,  ib'65. 

-j.  The  Renewal  of  the  Treaties  of  Alliance  between  England  and  Hol- 
land, Augujl  74.  1689. 

4.  Ratification  of  the  Treaty  of  Ryfvicb. 

5.  Convention  between  England,  Sweden,  and  JJo/Lnd,  May  ft,  1698. 

6.  Treaty  between  Er  gland,  Sweden,  auJ  States  General,  in  Januur 

$?!?• 

7.  Separate  Articles  between  England,  S widen,  and  H-.iland. 

8.  Ratification  of  the  Treaty,  January  ! j, 

9.  The  Ratification  of  the  Separate  Article. 

10.  The  Ratification  of  the  Secret  Article. 

11.  The  King’s  Declaration. 

12.  The  Dauphin’s  Declaration. 

After  which  the  Houfe  came  to  this  Agreement,  That  the  Lord  Cham- 
berlain do  humbly  move  his  Majefty,  That  all  Matters  or  Papers  any  way 
relating  to  the  Negotiations  of  the  Treaties  be  laid  before  this  Houle. 

Emu  is,  1 4 die  Mar  tit,  17c©. 

Tiie  Order beingread  for  taking  into  further  Confideratinn  rhcT reaties; 

The  Houfe  was  acquainted,  That  Mr.  Yard  attended  with  the  Papers 
as  agreed  cn  Yefterdav  ; he  was  called  in,  and  delivered  the  Papers  rollow- 
ing  at  the  T able,  and  then  withdrew. 

1.  Copie  da  plein  Pouvoir tsufbunt  SucteJJion  d'  Effetntr,  January  2,-^y?®. 

2.  A Copy  of  the  King's  Warrant  for  affixing  the  Great  Seal  to  the 
full  Powers. 

3.  A Cope  of  the  Ratification  of  Partition. 

4.  A C opy  of  the  K r n g’s  Rat  ideation  ot  the  Separate  it  d Secret  Articles. 

5.  A Copy  cf  the  Kin>’s  Warrant  for  affixing  the  Great  Seal  to  the 
Treaty  of  Partition,  Separate  and  Secret  Articles. 


(Thefe  Papers  were  all  read  by  the  Clerk.) 

Lords  Committees  appointed  to  draw  up  and  ftate  the  Fact  as  to  the 
Treaty  now  in  Debate,  and  all  Things  and  Circumllances  relating  there- 
unto, and  to  draw  an  Addrefs  to  be  prefented  to  his  Majefty  thereupon, 
end  report  to  the  Houfe. 

Dux  Devon  Dorn.  Sene-  Com.  Nottingham,  Dom.  li-  r.rteu, 

leal'  Com.  Rocxjttr,  Dom.  At  h n. 

Dux  Bolton,  Com.  Abingdon,  Dom.  Culpeper, 

Dux  Leeds,  Com.  Aim  thorough,  Dam.  Lexington, 

Match.  Normanly , Com.  Romney,  Dom.  Br>Ht r. 

Com.  Peterborough,  Com.  Oxford,  Dom.  Craven, 

Com.  St  iff' rJ,  Vife.  Jroy ~ ottth,  Dom.  Gui/f.rJ, 

Com.  Th/met,  Vifc.  Longueaillt , Dom.  Godslphin, 

Com.  Ki’gjhn,  Dom.  Willoughby,  Dom.  Ch  ler.ondlej. 

Com.  Bm  hng tut,  Dom.  Lmuar,  Dom.  Herbert, 

Com.  Shaftjbu>y,  Dom.  Feircrt , Dom.  Haiiifux. 

Their  Lordlhips,  or  any  Five  of  them,  to  meet  To-morrow  at  eleven 
of  the  Clock,  in  the  Prince's  Lodgings,  near  the  Houfe  of  Peers, 
and  to  adjourn  as  they  pleaic. 

Sabbati,  1 $ die  Martii, 

The  Earl  of  Nottingham  reported  from  the  Lords  Committees  appointed 
to  draw  up,  and  flare  the  Fads,  as  to  the  Treaty  now  in  Debate, 

That  the  Committee  had  met,  and  thought  it  proper  to  fet  down  fuch 
Fads  as  appeared  to  them,  viz. 

1.  That  by  the  Treaty  of  Partition,  Naples , Sicily,  &c.  were  to  be 
given  to  the  Dauphin. 

2.  That  the  Emperor  was  not  a Party  to  this  Treaty,  though  princi- 
pally  concerned. 

3.  That  no  Mini  Her  of  the  States-General  met  with  the  Plenipoten- 
tiaries of  England  and  Fiance,  as  were  required  by  the  Powers,  at  the 
making  the  Treaty  in  Lond  n. 

4.  That  there  were  no  Imlru&tons  in  W riling  to  our  Plenipotentiaries* 
though  the  Powers  were  uni  mited,  and  that  if  there  were  verbal  Orders 
given,  yet  it  appears  not  to  us  they  were  conlidered  in  any  Council 

5.  That  the  Treaty,  when  perfe&ed,  was  not  conftdctcd  in  any  Coun- 
cil before  it  was  ratified. 

6.  That  it  appears.  That  the  Warrant  for  Ratification  was  countcr- 
figned  by  one  of  the  Plenipotentiaries. 

7.  That  the  Treaty  was  t ran  laded  and  ligned,  and  the  Great  Seal  af- 
fixed to  it  during  the  fitting  of  a Parliament. 

Then  the  Houfe,  upon  Confidcraton  of  the  firft  Head  in  the  faid  Re- 
port, agreed  to  the  fame,  with  the  Alterations  following,  viz. 

Inllead  of  (given  to)  put  into  the  Hands  of. 

Then  the  fcconJ  Head  was  read. 

After  Debate  thereupon, 

'Tile  Qaeftion  was  pur.  Whether  this  Paragraph  fliall  Hand  } 

It  was  rcfolved  in  the  Negative. 

Dijjcntitnt, 

Firjl,  Becaufc  it  is  manifeft  by  the  Treaty  itfclf,  that  the  Matter  of 
Fad  is  true. 

Secondly,  Bccaufe  the  Emperor,  as  wc  conceive,  had  been  the  moft  pro- 
per to  have  been  treated  with  on  this  Occafion  ; for  ’twas  more  prudent 
and  lafe  to  have  treated  with  the  Emperor  to  have  re-drained  the  Preten- 
fionsof  Frame,  than  with  France  to  leflen  the  D .millions  ofthe  Houfe  of 
Affirm,  which  in  its  lull  Strength,  and  in  Conjunction  with  the  moft 
considerable  Powers  in  Europe,  and  with  the  Expence  of  more  than  Sixty 
Frir  StCf  ‘ng  ‘°  °Ur  bhare>  waS  fcarcc  ablc  lowitWtmd  the  Arms  of 

Thirdly,  But  admitting  that  the  Emperor  was  not  the  moft  proper  to  b- 
1 reared  with  ; yet  to  prevent  the  Umbrage  which  might  be  taken  by  uni> 
ing  too  many  Dominions  under  one  Prince,  cfpceUlv  f„ch  a Prince  as 
without  any  Additions  was  lormidable  to  all  Europe,  of’all  others  the  Em- 
peror was  the  moll  improper  to  be  left  out  of  fuch  a Treaty,  for  he  was 
moft  concerned  in  it;  and  uur  Minifters  could  not,  or  at  leall  did  not 
lufficiciitly  fupport  his  Intercfts,  or  die  juft  B dunce  of  Eu  ope  ■ But  on 
the  contrary,  as  we  arc  informed  by  one  Lord  who  ligned  this  Treaty  it 
was  condudeil  againfl  the  exprefs  Dcfirc  of  the  Emperor. 


De  Longiieviile, 

Granv.lle, 

Abingdon, 

7#ro,» 

Gut  ford, 

Tbo.  Ruffe  n. 


Norte, anby, 
Thant, 
Hertford, 
If ’’ey mouth. 
Poult  tt. 


Leeds, 

Nottingham 

Howard, 

Si  eirfrietle. 
Craven. 


Third  Hrad.  That  no  Minifcr  of  the  States-Gcncral  m«  with  .ha 
i leni  potent  lanes  of  England  and  France,  as  were  required  by  the  Powers 
at  the  making  the  Treaty  in  L-.ndcn.  * 

Jftr  £>'>■«'.  the  Qtndfia.  was  pur.  Whether  this  Paragraph  (hall 
It  was  refolyed  in  the  Negative. 

Dffemur.t, 

Firjl,  Becaufc  the  1 ruth  of  this  Propofition  is  Rcafon  enough  for  af- 
forcing  it;  and  it  mull  certainly  be  of  fatal  Confluence,  if  Minifies 
I without  any  JJireiflions  by  IiiilruClions  in  Writing,  fhalJ  prefume  to  aul 
contrary  to  the  very  Cotnmilfion  that  empowers  them  : Anu,  in  this  Cafe* 
the  Afliftance  of  the  Dutch  Minifters  was  the  more  neceffiirv,  bccaufe  the 
Emperor  was  no  Party  to  this  Treaty,  and  the  States-General  are  more 
immediately  concerned  than  we  arc  to  promote  his  Interelb. 

Bm  if  this  T rratv  <Md  with  rhr;  MiniSo,  in 

1 69,,  hrrorc  h„  MajtfiY  , Idruir.i  inro  E.ShnJ,  r„  wss  al;;.-r.d  by 
VI  me  Uorils  who  ligned  it  afterwards  m London  ; 

■ T'!is  ,Tfea,y  was  maJc  bv  ,ho,V  who  ha<l  no  Authority  to  tranfacl 
it;  tor  the  Power  was  not  granted  by  his  Majefty  rift  ti,e  fccond  0f  Janu- 
ary following.  * J 

2.  As  they  afled  without  Power,  fi.  without  Inftniclions  too  in  Wri- 
ting ; which  never  was  practifcd  in  any  former  Tranfaaion  abroad. 

Lefty,  We  conceive,  that  neither  of  tlie  foregoing  Fads  ou-ht  in 
Rcalon,  or  according  to  the  Method  of  Parliament,  to  be  orJered\o  he 

omitted  ; 
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omitted  ; becaufe,  till  the  Committee  hed  formed  the  Addrefs  purfuaut  to 
the  Order,  ’twas  impoflible  to  know  what  Ufe  would  be  made  of  ihofc 
Facts;  for  as  they  might  have  been  improperly  applied,  and  then  would 
have  been  juftly  rejeSed,  fa  there  might  have  been  fo  great  Ufe  made  of 
them,  and  fo  oppofite  to  the  Defign  of  the  Houfe  in  the  intended  Addrefs, 
that  it  will  be  improper  to  omit  them. 

Leedt,  Craven,  Jflfc* 

Havant,  Nottingham,  Dt  Lengueville, 

JPeymeutb,  Hereford,  Tho.  Rojfen. 

Abhingdtn,  Granville, 

Than,-:,  N.rnutnby , 

After  Confideration  of  the  Report  made  from  the  Lords  Committees, 
appointed  to  ftatc  Matters  of  Fact  upon  the  Treaty  in  Debate,  and  to 
draw  an  Addrefs  thereupon.  It  is  ordered  by  the  Lords  Spiritual  and  Tem- 
pera! in  Parliament  afl'embled,  that  the  Debate  in  the  fourth  Paragraph  in 
the  Report,  flu!!  be.  and  is  hereby  adjourned  till  Monday  next,  at  Eleven 
of  the  Clock,  and  all  the  Lords  fummoned. 

Luna,  1 7 die  Mcrtli. 

The  Order  being  read  for  returning  the  adjourned  Debate,  upon  the 
fourth  Paragraph  in  the  Report  from  the  Committee  appointed  to  Hate 
Matters  of  Fact,  and  draw  an  Addrefs  to  his  Majefty  upon  the  Partition- 
Treaty  j 

Some  Lords  of  the  Council,  having  his  Majefly's  Leave,  were  heard 
relating  to  the  Treaty:  And  Mr.  Secretary  Vtrnen  being  mentioned,  a 
MelTagc  was  fent  to  the  Houfe  of  Commons  by  Sir  John  FranMin.  and  Sir 
Lacon  Wdlium  Child  to  deftre,  that  they  will  give  Leave  to  Mr.  Secretary 
Vernon,  a Member  of  their  Houfe,  to  come  to  a Committee  of  the  Lords 
now  fitting  in  the  Prince's  Lodgings,  to  give  an  Account  of  fomc  Matters 
relating  to  the  Treaty  of  Partition,  which  their  Lordfhips  have  now  un- 
drr  their  Con  fid:  ration. 

Ordered,  That  it  be  the  fame  Committee  as  Rated  the  Matters  of  Fact. 

Aft  r fomc  Time,  the  Mriicngcrs  fent  to  the  Houfe  of  Commons  re- 
turned this  Anfwer: 

That  the  Commons  have  given  Leave  to  Mr.  Secretary  Vernon  to  at- 
tend the  Committee  as  defired,  if  he  thinks  fit. 

Hereupon  the  Houfe  was  adjourned  during  Pleafurc,  and  the  Lords 
went  to  the  Committee,  which  being  ended,  the  Houle  was  refumed,  and 
the  Earl  of  Nottingham  gave  the  Houfe  an  Account,  that  the  Lords  had 
hecn  at  the  Committee,  and  heard  Mr.  Secretary  Vernon  to  the  Treaty  of 
Partition. 

Then  after  reading  the  fourth  Paragraph,  or  Matter  of  Fa£l  reported 
from  the  Commhtee.  and  Debate  thereupon,  the  Houfe  agreed  as  follows : 

Whnrevcr  verbal  OrJcrs  or  InlrruSions  were  given,  yet  it  appears  not 
to  us,  that  the  Draught  of  the  Treaty,  when  perfc£lcd,  was  cnnlidered  at 
any  Council  when  the  King  was  prefent,  or  that  it  was  advifed  or  approv- 
ed by  any  Council,  or  Committee  of  Council. 

Ordered,  By  the  Lords  Spiritual  and  Temporal  in  Parliament  aflemhlcd, 
Th-t  the  further  Conlideration  of  Matters  of  Fact  in  the  tranfa&ing  the 
Pait  tion  Treaty,  Dull  be  adjourned  till  To-Morrow  at  Eleven  o’Clock. 

Mortis,  1 8 die  Marti i. 

The  Houfe  went  into  Debate,  purfuant  to  the  Order  Yeficrday,  con- 
cerning the  Treaty  of  Partition  ; And  it  being  propofed. 

That  it  appears*  that  there  were  Powers  dated  the  fir  ft  of  July  to  treat 
with  the  Emperor,  the  Dutch  and  French  Minifters,  for  fecuring  the  mu- 
tual Fricndihip,  upon  Terms  moft  fuitablc  to  the  Circumllanccs  at  that 
Time ; and  we  arc  informed,  that  accordingly  there  was  fomc  Progrefs 
made  in  that  Negotiation  : But  afterwards  there  were  new  Powers  grant- 
ed the  fir  If  of  January,  to  treat  with  the  French  and  Duteb  Minifters  only, 
and  the  Treaty  for  the  Partition  of  the  S'fanijb  Monarchy  was  concluded 
without  the  Emperor. 

And  after  Debate  thereupon. 

This  Queftion  was  put,  Whether  the  faid  Propofal  lhall  go  to  the 
Committee  to  be  one  of  the  Heads  for  die  Addrefs  i 
It  was  refolvcd  in  the  Negative. 

Dijfentient,  ' ' . , .... 

Normanhy,  Nottingham,  Abingdon, 

Granville,  Weymouth , Guilford. 

Then  it  was  farther  propofed. 

That  it  appears.  That  the  French  King’s  Acceptance  of  the  Will  of 
the  Kin»  of  Spain,  is  a manifcll  Violation  of  the  Treaty;  and_  humbly 
to  advife  the  King,  That  in  all  future  Treaties  with  the  French  King,  his 
M jelly  do  proceed  with  fuch  Caution  as  may  carry  along  with  it  a real 
Security. 

After  Debate  thereupon. 

This  Queftion  was  put.  Whether  the  faid  Propofal  OioulJ  go  to  the 
Committee  to  be  cnc  of  the  Heads  for  the  Addrefs  i 
It  was  tefolved  in  the  Affirmative. 

Dijjenlient,  . 

j.  Becaufe  it  may  be  conftrued  to  be  an  Approbation  of  the  Treaty; 
which  as  we  conceive,  was  not  intended  by  the  Houfe. 

2.  Becaufe  ’tis  impoflible  to  know  the  full  Meaning  and  Extent  of  real 


Security. 

Normanby, 


Rochejler , 
Weymouth. 


Nottingham, 

Abingdon,  Granville 

Guilford , Gedtlphin, 

Tile  Lord  Chamberlain  acquainted  the  Houfe,  That  he  had  a Mcflage 
from  his  Majefty  in  Writing,  which  was  read  by  the  Lord-Keept 
fo  loweth  ; 

WILLIAM  R-  „ „ . . 

11  n IS  Majefty  having dirc&ed  Mr.  Stanhope,  Ins  Envoy  Extrnordina- 
“ ^ ry,  and  Plenipotenti3ry,at  the  Hague,  to  enter  into  Negotiations 
“ in  Concert  with  the  Stales  General  of  the  United  Province/,  and  other  Po- 
tt tentates,  lor  the  mutual  Security  of  England  anJ  Holland,  and  thePre- 
1*  fcrvation  of  the  Peace  of  Europe:  And  the  faid  Mr.  Stanhope  having 
« traalinittcd  to  his  Majefty  Copies  of  his  Demands,  mad:  by  himfcll 
3 


“ and  the  Deputies  of  the  Stares,  upon  thit  Stibjecl,  to  the  French  Am. 

“ baftador  there,  his  Majefty  has  thought  fit  to  communicate  the  fame 
“ to  the  Houfe  of  Lords,  it  being  his  Majcfty’s  gracious  Intention  to  ac- 
“ quaint  them,  from  Time  to  Time,  with  the  State  and  Progrefs  of  thole 
“ Negotiations.” 

Kenfmgttn,  March  17,  7701-2. 

1 • The  Propofals  made  to  the  French  Ambafljdor  by  Mr.  Stanhope  were 
read. 

2.  Tranflationof  the  Refolution  of  the  States  General  for  treating  with 
Monficur  D'Avaux,  the  tivo-and -twentieth  of  March,  1701-2. 

Jsvis,  3C  die  Marti!. 

The  Ear!  of  Nottingham  reported  from  the  Lords  Committees,  appoint- 
ed to  fiaie  Matter  of  Fact  upon  the  Treaty  of  Partition,  anJ  to  craw  sn 
Addrefs  thereupon.  That  the  C -mmittee  had  accordingly  drawn  an  Ad- 
drefs to  be  prefented  to  his  Majefty  5 which  was  lead,  and  with  one 
Amendment,  agreed  to  as  follows,  viz. 

“ Vy  E your  Majefty’s  moft  dutrfbl  and  loyal  Subjects,  the  Lords 
“ vv  Spiritual  and  Temporal  in  Parliament  afieir.bkd,  havin'  read 
“ and  confidered  the  Treaty,  21  Feb.  3 Marti!,  17CC,  nn.de  with  ihe 
“ French  King,  together  with  the  leparatc  and  fecret  Articles  whi  h your 
“ Majefty  has  been  pleated  to  communicate  tons,  do  with  -II  Humility 
“ reprefent  to  your  Majefty,  That  to  our  great  Sorrow  wc  find  the  M>t- 
“ ters  thereof  to  have  been  of  very  ill  Goniequencc  to  the  Peace  and  Safe- 
“ ty  of  Europe  : For  befides  the  Occalion  it  may  have  given  to  the  late 
“ King  of  Spain  to  have  made  his  Will  in  Favour  of  the  Duke  of  Anjiu, 
“ if  this  Treaty  had  taken  EfFeift,  the  Prejudice  to  your  Majefty  and 
“ your  Subjects,  and  indeed  to  all  Europe,  by  the  Addition  of  Sicily, 
“ Naples,  feveral  Pom  in  the  Mediterranean,  the  Province  of  Guipufcsa, 
,c  and  the  Dutchy  of  Lon  ait,  had  been  not  only  very  great,  but  c.  ntrary 
“ to  the  Pretence  of  the  I rcaiy  itfclf,  which  was,  io  prevent  any  Urn- 
“ brage  which  might  betaken  by  uniting  too  many  States  andDoini- 
ct  nions  under  one  Head. 

“ And  by  all  the  Informations  we  have  jet  had  of  the  Progrefs  of  thic 
“ fatal  Treaty,  we  cannot  find,  that  the  verbal  Orders  and  Inftru&ions, 
“ if  any  were  given  to  your  M. fi  fty’s  Plenipotentiaries,  were  ever  confi- 
“ dcrcJ  in  any  of  your  Majefty’s  Councils,  or  that  the  Dr-night  of  this 
“ Treaty  was  ever  laid  before  your  Majefty  at  any  Meeting  of  your 
“ Council,  much  lefs  that  it  was  advifd  or  approved  by  any  Council, 
“ or  Committee  of  Council:  Wc  therefore  think  ounclvcs  obliged  in 

“ Dury  to  your  Majefty,  and  Juiticc  to  our  Country,  moft  humbly  to 

**  befeech  your  Majefty, .that  for  the  future  your  Mujlfty  will  be  pica  fed 
“ to  require  and  admit,  in  all  Matters  of  Importance,  the  Advice  of  your 
“ natural-bom  Subjects,  whofe  known  Pr.ibiiy  and  Fortunes  may  give 
“ y<;ur  Majefty  and  your  People  a juft  A flu  ranee  of  their  Fidelity  in  your 
“ Service;  and  in  order  hereunto,  to  coniiitute  a Council  of  luch  Per- 
u finis,  to  whom  your  Majefty  may  be  plcafed  to  impart  all  Affairs  both 
“ at  Home  and  Abroad,  which  may  anyW^y  concern  your  Mjjefty  ai.d 
“ your  Dominions ; for  as  lmcreft  and  natural  Affection  to  their  Coun- 
“ try,  will  incline  them  towifh  the  Welfare  and  Profperity  of  it  much 
**  more  than  others  who  have  not  liidi  Tics  upon  them  ; and  as  their  fcx- 
“ periencc  and  Knowledge  of  their  Country  will  all'o  render  them  more 

“ capable  than  Strangers  of  adviling  your  Majefty  in  the  true  Intcrcfts  of 

“ it ; fo  we  are  very  confident,  that  after  fuch  large  and  repeated  Dcmon- 
“ ftrations  of  your  Subjects  Duty  and  AlTeiftinns,  your  Majefty  cannot 
“ doubt  of  their  Zeal  in  your  Service,  nor  want  the  Knowledge  of  Per- 
“ fons  fit  to  be  employed  in  all  your  moft  fecret  and  arduous  Affairs, 

“ And  fmcc  it  appears,  that  the  freruh  King’s  accepting  of  the  Kin» 
“ of  Spain's  Will  is  a manifeft  Violation  of  this  Treaty,  we  humbly  ad  - 
“ vile  your  Majefty,  in  future  Treaties  with  the  French  King,  to  proceed 
“ with  fuch  Caution,  as  may  carry  along  with  it  a real  Security." 

It  being  propofed  to  fend  to  the  Houfe  of  Commons  for  their  Concur- 
rence to  the  Cud  Addrefs, 

And  Debate  thereupon  ; 

The  Queftion  was  put.  Whether  this  Addrefs  {hall  be  communicated 
to  the  Houfe  of  Commons  for  their  Concurrence? 

It  wasrefoived  in  the  Negative. 

. Dijfentient, 

Roshc/ler,  W.  Oxon,  Dtvsnftirc. 

1.  Becaufe  wc  conceive,  that  the  la.:i  Claufe  in  the  Addrefs  does  ne- 
ceflarily  imply  a War,  and  that  a very  Icing  one,  by  reafen  of  the  Extent 
unintelligible  (at  leal!  to  us)  of  a real  Security,  and  ike  great  Improbability 
of  obtaining  any  Terms  of  that  Kind;  and  fmee  this  qeceflhrily  implies 
great  Supplies,  which  cannot  be  granted  without  the  Houfe  of  Commons, 
wc  think  their  Concurrence  in  tins  Addrefs  abfulutcly  necetlary ; and  that 
’tis  very  improper  for  us  to  defire  that  of  the  King,’ which,  l<  r want  of 
fuch  Concurrence  of  the  Commons,  we  conceive  his  Majefty  will  not  think 
fit  or  prudent  for  him  to  grant. 

2.  Wc  conceive  all  the  other  Parts  of  the  Addrefs  very  fit  to  be  com- 
municated to  the  Houfe  of  Commons ; for  upon  the  Succcfs  of  it  de- 
pends the  future  Happincfs  of  this  Nation  , and  as  wc  cannot  doubt  of 
the  Rcadincfs  of  the  Commons  to  join  in  any  proper  Meafurcs  towards  it, 
fo  wc  think  their  Concurrence  in  it  would  highly  contribute  towards  the 
obtaining  a gracious  Anfwer  from  his  Majefty ; and  wc  cannot  but  think  it 
reafonable,  that  the  Advice  of  the  whole  Nation  aflemhlcd  in  Parliament, 
ftiould  be  made  known  to  his  Majefty  upon  this  Occafion. 

3.  Having  defired  ihe  Houfe  of  Commons  to  permit  Mr.  Secretary  Ver- 
non, a Member  of  their  Houfe,  10  come  to  the  Committee  of  Lords,  to 
inform  them  of  fomc  Matters  relating  to  this  Treaty,  we  apprehend  that 
the  Houfe  of  Commons  may  think  it  extraordinar  y,  ami  not  fuimble  to 
the  good  Correfpondence  which  is  highly  neccfiary  bctwc.  n the  two 
Houfcs,  not  to  acquaint  them  with  the  Things  which  have  come  to  our 
Knowledge,  partly  by  the  Information  of  their  own  Member. 

4.  AnJ  having  ln.cn  otherwife  informed  of  fome  Tranfaiftions  re- 
lating to  this  Treaty,  between  the  Earl  of  Pullaud,  and  Mr.  Secretary 

Vemv., 
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Vtmon , by  Letters,  of  which  we  have  not  had  a full  Account,  we  think 
it  may  be  very  ufeful  to  the  Publick  to  communicate  this  Addrcfs  to  the 
Commons,  who  have  better  Opportunity  than  we  have  had  of  enquiring 
into  this  Matter,  which  feems  to  be  yet  in  the  Dark,  and  which  their 
own  Member  may  help  to  explain  to  them. 


Carnarvon , 
Weymouth, 

ffunfden, 

N.  Dursfm /, 
Tho.  Roffen, 


Lads,  Kent, 

Narmar.by,  H.  London, 

De  Longutville,  Bath, 

Nottingham,  Abingdon, 

Granville,  Guilford, 

Craven,  Willoughby, 

Tbanet,  Scarj'dale , Poult  It. 

Ordered,  That  the  whole  Houfe  do  attend  His  Majefty  with  the  Addrefs. 
Ordered,  By  the  Lords  Spiritual  and  Temporal  in  Parliament  afl'em- 
bled.  That  the  Lords  with  white  Staves  do  attend  His  Majclly,  humbly  to 
know  what  Time  His  Maiefty  will  be  pleafed  to  appoint  for  this  Houfe 
to  attend  him  with  the  Addrefs. 

Merits,  25  die  Marti';. 

The  Lord-Keeper  reported  His  Majefty’s  Anfwer  to  the  faid  Addrefs. 

My  LORDS, 

tl  THIS  Addrefs  contains  Matters  of  very  great  Moment:  1 will  al- 
“ ■*"  ways  take  Care,  that  all  Treaties  I make  fball  be  for  the  Honour 
“ and  Safety  of  England 

Ordered , That  the  foregoing  Report  of  the  Lords  Journal  do  lie  upon 
the  Table  to  be  perufed  by  the  Members. 

Sabbat i,  zq  die  Mar  til,  lyot. 

The  Order  of  the  Day  being  read  for  the  Houfe  to  refolve  itfelf  into 
Committee  of  the  whole  Houfe,  to  confider  of  the  State  of  the  Nation, 
and  of  the  Treaty  of  Partition  . 

Ordered,  Thai  the  Treaty  of  Partition,  and  the  Report  from  the  Com- 
mittee appointed  to  infpecl  the  Journals  of  the  Houfe  of  Lords  what  Pro- 
ceedings were  therein  relating  to  the  Treaty  of  Partition,  be  referred  to 
the  Confuieration  of  the  faid  Committee  of  the  whole  Houfe. 

Then  liic  Houfe  refolved  itfelf  into  the  faid  Committee,  and  after 
fome  Time  fpent  therein,  Mr.  Speaker  refumed  the  Chair ; Col.  Granville 
reported  from  the  faid  Committee,  That  they  had  come  to  a Refolurion, 
wnich  they  had  directed  him  to  report  when  the  Houfe  will  plcafe  to 
receive  the  fame. 

Ordered,  That  the  Report  be  made  upon  Tttefday  Morning  next. 

Mortis,  1 die  Aprilis,  1701. 

Colonel  Granville  (according  to  Order)  reported  from  the  Commit- 
tee of  the  whole  Houfe,  to  whom  it  was  referred  to  confider  of  the  State 
of  the  Nation*  and  of  the  Treaty  of  Partition,  the  Refolution,  which  they 
had  dire&ed  him  to  report  to  the  Houfe,  which  he  read  in  his  Place, 
and  afterwards  delivered  in  at  the  Clerk’s  Table,  where  the  lame  was 
read,  and  agreed  unto  by  the  Houfe,  and  is  as  followcth,  viz. 

Refolvcd,  That  William  Earl  of  Portlond,  by  negotiating  and  conclud 
ing  the  Treaty  of  Partition  (which  was  deftruflive  to  the  Trade  of  this 
Kingdom,  and  dangerous  to  the  Peace  of  Europe)  is  guilty  of  an  High 
Crime  and  Mifdemeanour. 

Refolved , That  William  Eatl  of  Portland  be  impeached  of  High  Crimes 
and  Mildemcanours. 

Ordered,  That  Sir  John  Lev  Aon  Go'.vtr  do  go  up  to  the  Lords,  and  at 
their  Bar,  in  the  Name  of  the  Houfe  of  Commons,  and  of  all  the  Com- 
mons of  England,  impeach  William  Earl  of  Portland  of  High  Crimes  and 
Mifdcmcanours,  anJ  acquaint  them, That  this  Houfe  will,  in  due  Time, 
exhibit  particular  Articles  againft  him,  and  make  good  the  fame. 

Ordered,  That  a Committee  be  appointed  to  draw  up  Articles  of  Im- 
peachment againft  William  Earl  of  Portland. 

(And  a Committee  -was  accordingly  appointed). 

And  Sir  John  Levrjon  Gower  went  up  to  the  Lords  with  the  faid  Im- 
peachment. 

Sir  John  Levefon  Gower  reported.  That  he  had  been  at  the  Lords 
(according  to  Order)  and  at  their  Bar  had  impeached  Willtam  Earl  of  Port- 
land of  High  Crimes  and  Mifdemcanours,  and  acquainted  them.  That 
this  Houfe  will,  in  due  Time,  exhibit  particular  Articles  againft  him, 
and  make  good  the  fame. 

Rehlv/d,  That  a Conference  be  defired  with  the  Lords,  upon  Matters 
relating  to  the  Treaty  of  Partition. 

Ordered , That  Mr.  St.  'John  do  go  to  the  Lords,  and  defire  the  faid 
Conference. 

Mr.  St.  John  reported.  That  he  having  (according  to  Order)  been  at 
the  Lords  to  defire  a Conference,  the  Lords  do  agree  to  a Conference 
accordingly  To-morrow  at  One  a-Clock.  in  the  Painted  Chamber. 
Ordered,  That  the  Committee  who  are  appointed  to  d 


0 draw  up  the  Ar- 
ticles of  Impeachment,  do  manage  the  faid  Conference. 

Mir  curii,  2 die  Aprilis,  1701. 

Ordered,  That  the  Managers  appointed  for  the  Conference  with  the 
Lords,  do  withdraw  into  thi  Speaker’s  Chamber,  and  draw  up  what  is  to 
be  offered  at  the  faid  Conference. 

Colonel  Granville  reported.  That  the  Managers  appointed  to  withdraw 
inro  the  Speaker's  Chamber,  and  draw  up  what  is  to  be  offered  at  the 
Conference  with  the  Lords,  had  drawn  up  the  fame  accordingly,  and  di- 
rected him  to  report  the  fame  to  the  Houfe,  which  he  read  in  his  Place, 
and  afterwards  delivered  in  at  the  Clerk’s  Table,  where  the  fame  was 
read,  and  agreed  unto  by  the  Houfe,  and  is  as  followcth,  viz. 

“ TT  appearing  by  your  Lordfliips  Journal,  That  your  Lordfliips  have 
“ received  Information  of  fome  Tran  factions  between  the  Earl  of 
•>  Portland  and  Mr.  Secretary  Eerntn,  relating  to  the  Partition  of  the 
“ Spanijb  Monarchy,  the  Commons  having  the  faid  Matter  under  their 
“ Confideration,  defire  your  Lordfhips  will  be  pleafed  to  communicate  to 
“ the  Commons  what  Informations  your  Lordfliips  have  had  of  any 
•l  Tran  fact  inns  relating  to  any  Negotiations  or  Treaties  of  Partition  of 
“ the  Spanijh  Monarchy  by  Letters,  or  otherwife : And  the  Commons 
“ are  fully  allured,  That  your  Lordfliips  will  readily  concur  in  aflifting 
“ them  in  this  Inquiry,  which  they  conceive  abfolutely  neceffary  for 
Vot.  VIII. 


the  Safety  and  Honour  of  this  Kingdom,  and  the  Prefervation  of  the 
Peace  of  Europe." 

Then  the  Managers  went  to  the  Conference,  and  being  returned, 
Colonel  Granville  reported.  That  they  had  attended  the  Conference*  and 
offered  what  the  Houfe  had  directed. 

Mortis,  8 die  Aprilis,  1701. 

RefoheJ,  That  an  humble  Addrefs  be  prefented  to  his  Majefty,  That  he 
will  plcafe  to  give  Order,  That  the  Grand  Alliance  of  One  thoufand  fix 
hundred  eighty-nine,  with  the  two  Secret  Articles,  may  be  laid  before 
this  Houfe. 

Rrfelved,  That  an  humble  Addrefs  be  prefented  to  His  Majefty,  That 
he  will  plcafe  to  give  Order,  That  the  Treaty  made  in  the  Year  Ond 
thoufand  fix  hundred  ninety-eight,  with  relation  to  the  Ele<flor.l  Prince 
of  Bavaria' s having  Part  of  the  Territories  of  the  Crown  of  Spain , may 
be  laid  before  this  Houfe. 

Refolved,  That  an  humble  Addrefs  be  prefented  to  his  Majefty,  That  he 
will  pleafe  to  give  Order,  That  the  Powers  and  Inftrufiions  for  making 
the  lace  Treaties  may  be  laid  before  this  Houfe. 

Ordered,  That  the  faid  AddrdTcs  be  prefented  to  His  Majefty  by  fuch 
Members  of  this  Houfe  as  are  of  His  Majefty 's  molt  Honourable  l'rivy- 
Council. 

Mer curii,  9 die  Aprilis,  1701. 

Mr.  Secretary  f'ernon  acquainted  the  Houfe,  That  their  Addrefs  having 
been  prefented  to  His  Majefty,  That  His  Majefty  would  be  pleafed  to 
give  Order,  that  the  Grand  Alliaftce  of  One  thouland  fix  hundred  eighty- 
nine,  and  the  Treaty  of  One  thoufand  fix  hundred  ninety-eight,  and  alfo 
the  Powers  and  lnftructions  formating  the  late  Treaties,  might  be  bid 
before  this  Houfe;  His  Maiefty  had  been  pleafed  to  give  Order  for  the 
Treaties  and  Powers  to  belaid  before  this  Houfe;  but  that  there  were  no 
lnftructions  for  either  of  thole  Treaties  in  Writing. 

A MeJJage  from  the  Lords  by  Sir  Richard  Holford,  and  Mr.  Pitt. 

Mr.  Speaker, 

“ The  Lords  do  defire  a Conference  with  this  Houfe  To-morrow  at 
“ One  a-Clock  in  the  Painted  Chamber,  upon  the  Subje<£l-Mattcr  of 
“ the  laft  Conference.” 

To  which  the  Houfe  agreed  : And  the  Mcffengers  were  called  in,  and 
Mr.  Speaker  acquainted  them  therewith. 

jovis,  10  die  Aprilis,  ijqj. 

Ordered,  That  the  Members  who  managed  the  laft  Conference  with 
the  Lords,  do  manage  the  Conference  this  Day. 

And  the  Managers  went  to  the  Conference,  and  being  returned.  Co- 
lonel Granville  reported,  That  the  Managers  appointed  had  attended  the 
Conference;  That,  on  the  Part  of  the  Lords,  the  Lord  Marquis  of  Nor- 
manby  managed  the  Conference,  and  acquainted  them.  That  the  Lords  had 
ordered  to  be  laid  before  this  Houfe  Two  Powers,  and  alfo  a Paper, 
which  (although  not  fign'd  by  the  Earl  of  Portland)  yet  was  laid  before 
the  Lords  by  him,  and  that  there  being  fome  Qucftions  afkcd  him  by  the 
Lords,  there  were  his  Anfwersalfo;  which  Powers  and  Paper  Colonel 
Granville  read  in  his  Place,  and  afterwards  delivered  in  at  the  Clerk’? 
Table,  where  the  fame  were  read,  and  arc  as  follow,  viz . 

GULIELMUS  R. 

GUuelmos  Tcrtius  Dei  Gratid  Magn®  Britannia;,  Francis;,  Sc 
Hibernia:  Rex,  Fidei  Defenfor,  &c.  Omnibus  ad  quos  pnefentes 
Liter*  pervenerint  Salutem.  Quum  ad  confervandam  univerf*  Europm 
Quictem  plurimum  conduecrc  arbitramur,  ut  de  efficaciflimis  MeJiis 
quibus  rcdintegratie  Pads  Bencficia  confirmari  acconfervari  poffint  feduJo 
& opportune  proyidcatur,  neq  ; ullum  Public*  Tranquillitati  immutan- 
d*  periculum  evidentius  imminere,  quam  fi  eveuiat  ut  Rex  Catholicus, 
nullam  Sobolem  fupcrftitem  relinqucns,  moriatur,  (ilium  vero  Rcgcm 
diu  fuperefle  exopiamus)  ac  proinde  Principes,  Mam  Succeffioncin  non  tam 
jure  quam  viribus  vindicantcs,  crudeliflimum  Bellum  per  tot  florentia 
Regna,  Provinces,  Ditioncfq;  excitent;  quumq ; Nobis  fpes  maxima 
elucefcat,  h;ec  Bella  averti  polfe,  atq;  omnia  amice  Sc  felicicer  componi,  fi 
decujufq;  Rationibus  & Commodis  in  medium  provide  confuferciur : 
Quiim  Nobis  drniq;  innotefcat,  Sereniflimum  Principem  & Dominum  Do- 
minum  Ludovicum  Dccimum  Quartum,  Regcm  Chriftianiffimum,  ac  Piar- 
poicntcs  Dominos  Dominos  Urdincs  Generales  Fcsrderatarum  Belgil 
Provinciarum,  in  eodem  prorfus  Animo  effe.  Sc>atis  igicur.  Quod  Nhis 
fide  prudentid  ac  in  Rebus  gerendis  tifu  perfidclis  Sc  perquam  diledfti 
Confanguinei  & Conftliarii  noftri  Gulielmi  Comitis  Portlandiz,  Vicc- 
comitis  de  Cirenccfter,  Baronis  de  Woodftock,  Gruinis  Noftri  Pe/ifcclidis 
Equitis;  necnon  pcrfidelis  & perquam  dilecti  Confanguinei  & Confili- 
arii  Noftri  Edwardi  Comitis  Jerfcy,  unius  Primariorum  Secrcuriorum 
Noflrorum Status;  plurimum  connlt,  cofdem  feci ro us,  ordinavimus  & de- 
putavimus,  ac  per  Prafcntes  facimus,  ordinarr.tis  & deputamus  veros  6c 
indubitatox  Commiflarios  & Plenipotentiarios  Noflros,  dantes  & conce- 
demes  iifdcrn  aut  eorum  alteri  plenam  Sc  omnimodam  Potcflafem  atq; 
Authoritatcm,  pariter  & Mandatum  gcneralc  & Iperiale,  ut  pro  Nobis  & 
Noftro  Nomine,  cum  prasfetorum  Screniffitni  Regis  Chriftianiffimi,  ac 
Dominorum  Ordinum  Generalium  Fcederatarum  Belgii  Provinciarum 
Commiffario  ac  I leuipotcutiario,  fiveCommiffaiiisacPiemputrntiariis.  de 
Sc  fuper  Pnemiffis  convcnianr,  colloquantur  & traiflcnt,  esq;  omnia  perfi- 
ciant  & concludani,  qua:  ad  Bella  de  Succeffione  Hifpanica  averienda,  fta- 
biliendamq,  Europz  Paccm  omni  meliori  modo  faciant  &conducant; 
Promittentes  bona  fide  & in  V erbo  Rcgio,  Nos  omni*  & fingula  quz  d dtc- 
tis  Commiffariis  ac  Pleni potent iati is  Noftris,  vel  eorum  altcro,  vi  Pirefer.- 
tium  conclufa  fucrint,  grata,  rata  & firma  habituros,  nec  contra  eorum  a!i- 
quid  contraventuros,  fed  eadem  fan&c  & i.nviolabiliter  obfervaturos.  Irt 

Juorum  omnium  majorem  Fidem  ac  Robur,  hafee  Litcras  Msnu  Noftra 
egia  fignatas,  Magno  Noftro  Anglia  Sigillo  muniri  fecimus : Qiise 
dabimtur  in  Pslatio  Noftro  spud  Kenlingron  Die  Secundo  Mcnfis  Januarii, 
Anno  Domini  Rcgniq;  Noftri  Undccimo. 

X x x“ 


GUL/ELMl/S 
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GULIELMUS  R . 

Uli  EL MO 6 Tcnius  Dei  Gratia  Magna:  Biitannix,  Francix  & Hi- 

bernix  Rex,  Fidci  Dcftnl'or,  &c.  Omnibus  & fingulis  ad  quos 
pr a: femes  Liter*  pervenerint  Salutem.  Quum  ad  con I'crvatiiiain  Quictcm 
Publicam  plurimum  conducerc  arbitramur,  ut  de  eificaciffimis  Mediis 
quibus  redintegrate  Pncis  Beneficia  confirmari  & augcri  poltim  fedulb  & 
opportune  providcatur : Quiimq;  Nobis  in notefcat  Sereniftimum  Princi- 
ptm  & Dominum  Dominum  Leopoldum  Ronunorum  Imperatorem,  turn 
ScreniiEmum  Principcm  ic  Domiuum  Dominion  Ludovicuin  Dccimum 
Quartum  Regem  Chrillianidtmum,  ac  Prxpoteates  Dominos  Dominos 
Ordlnes  Gcncrales  Fnederaunun  Belgii  Provinciarum,  in  eo  Animo  elie, 
ut  Conftlia  fua  Nobticum  invieem  communicare,  & Je  its  quiu  ad  mu- 
tuam  Amicitiam  firmius  aftringcudam,  quxu;  prsfentis  teniporis  Ra- 
tionibus  maxime  accommoda  fint  in  commune  confulcre  velint.  Sciatis 
igitur,  Quod  Nos  fide  prudenlia  A;  in  Rebus  gerendis  ufu  pcrdile&i  & 
perquam  fidclis  Conf.mguinci  & Confiiiarii  Noftri  Gulielmi  Comitis  de 
Portland,  Ordinis  Noftri  Perifcelidis  Equiiis  ; ac  Confiiiarii  Noftri  EJ- 
wardi  Comitis  de  Jerfev,  unius  Primarinrum  Sccrctariorum  Noftrorum 
Status,  pluiimum  confifi,  cofdem  fecimus,  ordinavimus  ac  deputavimus, 
ficut  per  Prsefentcs  facimus,  ordinumus  S;  dcputatr.us,  veros  & indubitatos 
Commiftarios  & Deputatos  Noiires,  dantes  & concedcntes  iifdem  Com- 
rniilariis  & Deputaris  Noftris,  am  eorum  altcri,  plenam  & omnimodam 
Poteftatem  atq;  Automaton,  parilcr  & Mandatum  generalc  ac  fpeciale, 
ut  pro  Nobis  & Noflro  Nomine,  cum  praifatorutn  Scrcniffimi,  Romano- 
rum  Imperatoris  Scrcniflimi  Regis  Chriftianiflimi,  ac  Dominorum 
Ordinum  Gencralium  Fitderatnrum  Bclgii  Provinciarum  Commiflariis 
3C  Dcputatis,  plena  etiam  Poiellatc  munitis,  dc  & l'uper  Prxroiflls  con- 
vtnianr,  colloquantur  & tradlenr,  caq;  omnia  pcrficiant  & condudant 
qua:  ad  pnediftum  fincm  omni  mdiori  modo  facianc  & conducant.  Pro- 
tnittemes  bona  fide  & in  Verbo  Regio,  Nos  omnia  & Cingula  qua:  a dictis 
Commiflariis  Noftris,  ant  ab  corum  altcro,  vi  Prxfciitium  conclufa 
fuerint,  grata,  rata  & firma  hsbituros,  nec  contra  coium  aliquid 
contravcnturos  aut  contraveniri  pnfluros.  In  quorum  omnium  majorem 
Fidcm  ac  Robur,  hafee  Literas  Manu  Noftni  Rcgi;i  fignatas,  Magno 
Noftro  Anglix  Sigillo  muniri  fecimus:  Qua:  dabantur  in  Palatio 
Noftro  apud  Loo,  rrimo  Die  Menfis  Julii  Anno  Domini  Millefimo 
fexcenteiimo  nonagefimo.nono,  Rcgniq;  Noftri  Undccimo. 

The  Lard  Portland's  Paper  is  as  fallows , viz. 

“AT  the  Beginning  of  the  Summer  of  the  Year  99,  when  I was  in 
« -TV  l{0\lariil  at  my  Country  Houfe,  and  when  the  King  would  have 
“ me  be  concerned  in  the  negotiating  of  this  Treaty  with  the  Emperor, 

“ the  French  King,  and  the  States;  being  very  unwilling  to  meddle  with 
**  Bufincfs  again,  from  which  1 was  retired;  before  1 would  engage  niy- 
“ felf,  I advifed  with  nty  Friends  in  Holland , and  writ  into  England  to 
“ M r.  Secretary  Vernon,  as  my  particular  Friend,  Whether  it  was  ad- 
“ viieablc  for  me  to  engage  in  any  Bufincfs  again  f To  which  Mr.  f'er- 
“ r.en  anfwcred  in  Subftance,  That  this  would  not  engage  me  but  foi  a 
11  little  while -,  that  I being  upon  the  Place,  and  generally  acquainted 
“ with  the  Foreign  Minifters,  it  would  be  cafier  for  the  King,  and  pro- 
“ perer  for  me  to  be  employed  in  it  than  any  body  clfe,  that  muit  be 
**  otherwife  Cent  for  on  purpofe.” 

The  Earl  of  Portland  being  defired  by  the  Lord  Somers,  with  the  Leave 
of  the  Houfe,  to  declare  if  he  pleafed,  Whether  the  Lord  S. men’s  Name 
was  mentioned  in  the  Letter  he  received  from  Mr.  Secretary  Fes  non ; 

The  Earl  of  Portland  declared.  That  if  he  had  remembered  any  fuch 
thing  in  the  Letter,  and  had  not  inferted  it  in  the  Paper  which  he  had  de- 
livered to  the  Houfe,  he  fliould  have  thought  he  had  deceived  the  Houfe. 

Ordered , That  the  Confidcration  of  the  faid  Report  be  adjourned  till 
To-morrow  morning. 

Veneris , II  die  Jprilh,  1701. 

Mr.  Secretary  Vernon  prefented  to  the  Houfe  (purfuant  to  their  Addrefs 
to  his  Majcfty)  feveral  Treaties  and  Tranflanons  of  them,  and  of  the 
Powers  for  them,  and  a Schedule  of  them  ; 

And  the  Schedule  was  read. 

Mr.  Secretary  Hedges  prefented  to  the  Houfe  (purfuant  to  their  Ad- 
drefs to  His  Majefty ) the  T ranflation  of  the  T reaty  between  the  Emperor 
and  the  States-Gencral,  called  the  Grand  Alliance,  with  the  Separate 
Articles,  dated  May  12,  1689,  and  acquainted  the  Houfe,  That  he  had 
the  Original  in  his  Cuftady  for  the  Service  of  the  Houle. 

The  Title  of  the  faid  Treaty  was  read. 

Then  the  Report  of  the  Conference  with  the  Lords  Yefterday  was  read. 

Ordered , That  Mr.  Secretary  Vernon  do  lay  before  this  Houfe  all  the  j 
Letters  and  Copies  of  Letters  which  have  palled  between  himfclf  and  the 
La  1 1 of  Portland  in  the  Years  i6g8,  1699,  or  at  any  other  Time,  with 
relation  to  aiiy  T reaty  concerning  the  Partition  of  the  Spanijh  Dominions. 

Ordered , That  the  faid  Letters  and  Copies  of  Letters  be  laid  before  this 
Houfe  To-morrow  Morning. 

Saldmli,  12  die  Apnlis,  ijot. 

Mr.  Secretary  Vernon  (according  to  Order)  prefented  to  the  Houfe  the 
Letters  and  Copies  of  Letters  between  him  and  the  Ear!  of  Portland,  re- 
lating to  the  Treaty  of  Partition,  with  a Lift  of  them  ; 

And  the  Lift  was  read. 

Ordered,  That  a Committee  be  appointed  to  tranflatc  the  faid  Letters, 
and  report  the  fame  to  the  Houle;  and  a Committee  was  appointed  ac- 
cordingly, and  they  are  to  fit  de  die  in  diem. 

Lunar,  »4  die  April.':,  i 70 1 . 

Sir  Godfrey  Cophy  reported  from  the  Committee  appointed  to  tranflate 
the  Letters  between  Mr.  Secretary  Vernon  ami  the  Earl  of  Portland,  re- 
lating to  the  Treaty  for  the  Pariition  of  the  Sranijh  Dominions,  That 
they  had  trar.  dated  them  accordingly,  and  he  delivered  them  in  at  the 
Clerk’s  Tabic,  where  the  fame,' and  the  Copies  of  the  Letters  font  by 
Mr.  Secretary  Vernon  to  the  Earl  of  Poitland,  were  read  (all  of  them 
dated  in  the  Year  1698). 

And  the  Treaty  in  the  Year  1698,  with  the  Secret  and  Separate  Arti- 
cles And  alfo. 

The  Treaty  called  the  Grand  Alliance,  with  the  Separate  Articles, 
dated  Ahy  12,  1689,  were  read. 


N D I X.  (S20) 

Ordered,  That  the  S-  rjrant  do  go  with  the  Mace  into  li't/hmtjhr-Halli 
and  the  Court  of  Requejl.,  2nd  Places  adjacent,  and  fumu.on  the  Mem- 
bers there  to  attend  the  Scivice  of  the  Houfe  immediately. 

And  he  went  accordingly ; 

And  being  returned  ; 

And  a Debate  being  in  the  Houfe  touching  the  Lord  Somers, 

Tlie  Houfe  was  informed.  That  the  Lord  Somers  had  heard,  thit  the 
Houfe  was  upon  a Debate  Concerning  him,  and  that  he  defired  he  might 
be  admitted  in,  and  heard. 

Refshed,  That  the  Lord  Somers  be  admitted  in,  and  heard. 

Ordered , That  Candles  be  brought  in  ; 

( And  Ceitdles  01  ere  / rmgbt  tn  accordingly.) 

Then  a Chair  was  fet  by  the  Serjeant,  a little  within  the  Bar  on  the  left 
Hand  coming  in  ; and  the  Serjeant’  had  DirscJions  to  acquaint  the  Lord 
Somers,  Thar  hcminlu  come  in  ; arid  the  Door  being  opened,  his  Lnrd- 
lhip  came  in,  and  Afr.  Spender  acquainted  his  Lordlhip,  That  he  mighc 
repofe  himfclf  in  a Chair  provided  for  him  ; and  his  Lordtnip  w«  heard 
what  lie  had  to  ofi'er  to  the  Houfe  : And  after  his  Lordfliip  withdrew,  the 
Houfe  came  to  this  Refolution  ; 

Refolued,  That  f.hn  Lord  Somers , by  advifing  Hi>  Majeftv  in  the  Year 
One'tiioufand  fix  hundred  ninety-eight  to  the  Treaty  lor’ Partition  of  the 
Spanijh  Monarchy,  whereby  large  Territories  of  the  King  of  Spain’s 
Dominions  were  10  be  delivered  up  to  Fiance,  is  guilty  of  a High  Crime 
and  Mifdeamcanour. 

Reflved,  That  John  Lord  Somers  be  impeached  of  High  Crimes  and 
Mifdcmcanours. 

Ordered,  That  Mr.  Hm court  do  go  up  to  the  Lords,  and  at  ihcirBar, 
in  the  Name  of  the  Houfe  of  Commons,  and  of  all  the  Commons  of 
England,  impeach  John  Lord  Somers  of  High  Crimes  and  Mifdemcannurs ; 
and  acquaint  them'.  That  this  Houfe  will,  in  due  Time,  exhibit  particu- 
lar Articles  ^gaitil!  him,  and  make  good  the  fame. 

Rejtbed,  That  E-ward  Earl  of  6<f:rd,  by  advifing  His  Majcfty  in  the 
Year  One  Fhoufand  fix  hundred  uincty-right  to  the  Treaty  of  Partition 
of  the  Spumjh  Monarchy,  whereby  large  Territories  c-f  the  Kina  of  St-aht’s 
Dominions  were  to  be  delivered  up  to  F-ance , is  guilty  of  a High  Crime 
and  Mi  ('demeanour. 

Rifolved , That  Edward  Earl  of  Orfrd  be  impeached  of  High  Crimes 
and  Mifdcmeanours. 

Ordered,  That  Colonel  Byer/y  do  go  up  to  the  Lords,  and  at  their  Bar, 
in  the  Name  of  the  Houfe  of  Commons,  and  of  all  the  Commons  of 
England,1:  impeach  E, heard  Ear)  of  Or  ford  of  High  Crimes  arid  Mifdcinean- 
ours  ; and  acquaint  them.  That  this  Houfe  will,  in  due  Time,  exhibit 
particular  Articles  agai nil  him,  and  make  good  the  fame. 

R.jdued,  Thai  Charles  LorJ  Haifa*,  by  advifing  Hu  Majcfty  rn  the 
Year  One  ihoufand  fix  hundred  ninety-eight  to  the  Trcatyof  Partition 
of  the  Spanijh  Monarchy,  whereby  large  Territories  or  the  King  of  Spam’s 
Dominions  were  to  be  delivered  up  to  France,  is  guilty  of  a High  Crime 
and  Mifdcmcanour- 

Refhtd,  That  Charles  Lord  Halifax  be  impeached  of  High  Crimes  and 
Mifqcmcanours. 

Ordered,  That  Mr.  Bruges  do  go  to  the  Lords,  and  at  their  Bar,  in 
the  Name  of  the  Houfe  of  Commons,  and  of  all  the  Commons  of  England , 
impeach  Charles  Lord  Halifax  of  Higli  Crimes  and  Mifdcmeanours;  and 
acquaint  them.  That  this  Houfe  will,  in  due  Time,  exhibit  panicular 
Articles  againft  him,  and  make  good  the  fame. 

A fartis , 1 ^ die  Aprils t,  J701. 

Mr.  Harcourt  reported.  That  he  had  (according  to  Order)  been  at  the 
Lords,  am)  in  the  Name  of  this  Houle,  and  of  all  the  Commons  of 
England,  impeached  John  Lord  Somers  of  High  Crimes  and  Miftlciican- 
ours;  and  acquainted  the  Lords,  That  this  Houfe  will,  in  due  Time, 
exhibit  particular  Articles  againft  him,  and  make  good  the  fame. 

Colonel  Byer/y  reported.  That  he  had  (according  10  Order)  been  at  the 
Lords,  and  impeached  Edward  Earl  of  Os  ford  of  lli^h  Crimes  and  Mil- 
demeanours;  and  acquainted  the  Lords,  That  this  Houfe  will,  in  due 
Time,  exhibit  panicular  Articles  againft  him,  and  make  good  the  fame. 

Mr.  Binges  reported.  That  he  had  (accordmg  10  Order)  been  at  the 
Lords,  and  impeached  Cbmtes  Lord  Halifax  of  High  Crimes  and  Mi f- 
demeamiurs;  and  acquainted  the  Lords,  That  this'  Houfe  will,  in  due 
Time,  exhibit  particular  Articles  againft  him,  and  make  good  the  fame. 

Ordered,  Thar  it  be  releried  to  the  Committee  (appointed  to  draw  up 
Articles  of  Impeachment  againft  H'H/ian 1 Earl  o f Portland),  to  draw  up 
Articles  of  Impeachment  alio  againft  thr  faid  John  Lord  S.-mrrr,  Edward 
Earl  of  Or  ford,  and  Charles  Lord  Halifax-,  and  that  they  do  fit  de  de  in  diem. 

Ordered,  Fnat  the  Letters,  and  Copies  of  the  Letters  prefented  to  the 
Houle  by  Mr.  Secretary  Vernon,  relating  to  the  Partition -Trearv,  and 
the  T laudation  of  the  faid  Letters,  be  referred  to  the  Confidcration'  of  the 
faid  Committee. 

A Copy  of  the  Letter  from  the  Lord  Semen  to  His  Majcfty  (which  his 
Lordlhtp  delivered  in  to  the  Houfe  Yefterday)  dated  the  iwcnty-elghth  of 
Attgujl , One  thoufand  fix  hundred  ninety-eight,  was  r<-ad.  ' 

_ Older- d.  That  the  faid  Copy  of  the  laid  Letter  be  referred  to  the  Con- 
fideratiou  of  the  faid  Commit  tee. 

O’ d/red.  That  Mr.  E ug/s  and  .Mr.  How  do  withdraw  into  the  Speaker’s 
Chamber,  and  tranflate  .1  Letter  from  lit.  M.ij  fty  to  the  Lord  So  men, 
dated  Augujl  ; One  thoufand  fix  hum) red  ninety-eight,  which  his  Lord* 
fhip  alfo  Yefterday  delivered  in  to  the  Houfe,  and  report  the  fame  to  chc 
Houfe. 

Reflved,  That  an  humble  Addrefs  be  prefented  to  His  Majcfty,  That 
he  will  be  pleafed  to  remove  John  Lord  Seiners  from  his  Council  atid 
Prefence  lor  ever. 

Reflved,  That  an  humble  Addrefs  be  prefented  to  His  Majcfty,  That 
he  will  be  pleated  to  remove  hdvjardEnl  of  Qjtrd  from  his  Council  and 
Preftnce  for  ever. 

Reflved,  That  an  humble  Addrefs  be  prefented  to  His  Majefty,  That 
he  will  be  pleated  to  remove  Cherries  Lord  Halifax  from  his  Council  and 
Pretence  for  ever. 

Refoh’td,  That  an  humble  Addrefs  be  pr- Tented  to  His  Majefty,  Th:t 
he  will  be  pleafed  to  remove  UTllijm  Eail  of  Portland  from  his 'Council 
and  I refcnce  for  ever. 

Rfj'lvtJ, 
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Refolved,  That  an  Addrcfs  he  drawn  up  upon  the  faid  Rcfolutions,  and 
upon  the  Debate  of  the  Houfc,  to  be  prefented  to  his  Majefty. 

Ordered,  That  it  be  referred  to  the  Committer  (who  are  to  draw  up  the 
Atticles  of  Impeachment)  to  draw  up  the  faid  Addrcfs. 

Refolved,  That  the  faid  Addrcfs  be  prefented  to  his  Majefty  by  the  whole 
Houfc. 

Mr.  Bruges  reported.  That  he  and  Mr.  Hi  tv  had  (according  to  Order) 
tranflated  the  Letter  from  his  Majefty  to  the  Lord  Somers-,  and  he  deli- 
vered the  fame  in  at  the  Clerk's  Table,  where  the  faid  Trauflation  was 
read. 

Ordered,  That  the  faid  Letter  and  Tranflation  be  referred  to  the  Con- 
fideration  of  the  (aid  Committee. 

M.rcurii , I 6 die  A frills,  1701. 

Mr.  Bromley  reported  from  the  Committee,  to  whom  it  was  referred  ro 
draw  up  an  Addrcfs  upon  the  Refutations  Ycflerday,  and  upon  the  De- 
bate of  the  Houfc  to  be  prefented  to  his  Majefty,  That  they  had  drawn 
un  an  Addrcfs  accordingly,  which  they  had  directed  him  to  "report  to  the 
Iloufc ; which  he  read  in  his  Place,  r.nd  afterwards  delivered  in  at  the 
Clerk's  Table,  where  the  fame  was  read,  and  (with  an  Amendment)  agreed 
unto  by  the  laid  Houfe,  and  is  as  follows  viz. 

The  Humble  Addrefs  of  the  Houfe  tf  Commons  to  the  KING- 

Mop  Gracious  Sovereign, 

“ \\7  E Your  Majefty’s  moft  dutiful  and  loyal  Subjects,  the  Com- 
“ * ’ mons  in  Parliament  adembled,  do  humbly  crave  Leave  to  re- 
s' prefent  to  Your  Majefty  the  great  Satisfaction  we  have  from  our  late 
“ Enquiry  concerning  the  Treaty  of  Partition  made  in  the  Year  One 
“ thou  (and  fix  hundred  ninety-eight  (on  which  the  Treats1  in  One  thou- 
“ fand  fix  hundred  ninety-nine  was  founded),  t<*  fee  Your  Majefty’s 
**  great  Care  of  Your  People  and  this  Nation,  in  not  entering  into  that 
“ Negotiation  without  the  Advice  of  Your  Englijh  Councillors  : And 

“ finding  that  John  Lord  Somers  (on  whofc  Judgment  Your  Majefty  did 
“ chiefly  rely  in  that  fo  important  Affair)  did,  in  Concert  with  E I- 
“ ward  Karl  of  Orferd,  and  Charles  Lord  Halifax,  advife  Your  Majefty 
“ to  enter  into  that  T reatv  of  fo  dangcrousConfcqucncc  to  the  T radc  and 
“ Welfare  of  this  Nation  ; and  who,  to  avoid  the  Cenfurc  which  might 
**  juftly  be  apprehended  to  full  on  thofc  who  advifed  the  fame,  cndcavour- 
“ cd  to  infinuatc.  That  Your  Majefty,  without  the  Advice  of  Your 
“ Council,  entered  into  that  Treaty,  and  under  Your  Sacred  Name  to 
“ feck  Protection  for  what  themfclves  had  fo  advifed  ; of  which  Trcat- 
“ ment  of  Your  Majefty  we  cannot  but  have  a juft  Rcfentmcnt.  And 
“ that  they  may  be  no  longer  able  to  deceive  Your  Majefty,  and  abufe 
“ your  People,  we  do  humbly  befeech  Your  Majefty,  That  you  will  be 
“ pleafed  to  remove  John  Lord  Somers,  Edward  Lari  of  Orferd,  and 
“ Charles  Lord  Halifax,  from  your  Council  and  Prcfencc  for  ever ; as 
“ alfo  IVUliam  Earl  of  Portland,  who  trail faSed  thofe  Treaties,  fo  un- 
“ juft  in  their  own  Nature,  and  fa  fatal  in  their  Confequences  to  this 
“ Nation,  and  the  Peace  of  Europe.  And  wc  humbly  crave  Leave, 
upon  this  Occafion,  to  repeat  our  Aflurances  tn  Yo  ir  Majefty,  That 
we  will  always  Hand  by  and  fupport  Your  Majefty  to  the  utmoft  of  our 


1 Power 


agai 


nil  all  Your  Enemies  both  at  home  and  abroad.” 


Ordered , That  fuch  Members  of  this  Houfe  as  are  of  his  Majefty’s 
moft  Honourable  Privy-Council,  do  humbly  know  his  Majefty’s  Plea- 
fure,  when  he  will  be  attended  by  this  Houle. 

Mereurii , 23  die  A/ rills,  1701. 

Mr.  Secretrav  Hedges  acquainted  the  Houfc,  That  his  Majefty  had  been 
pleafed  to  appoint  to  be  attended  by  this  Houfc  this  Afternoon  at  Five 
o'clock  at  Kenjington. 

Jovis,  24  die  Aprills,  1701. 

Mr.  Speaker  reported.  That  he  with  the  Houfc  did  Ycflerday  prefent  to 
His  Majefty  their  humble  Addrcfs;  and  that  his  Majefty  was  pleafed  to 
give  a moft  Gracious  Anfwer  thereunto  as  follows  : viz. 

Gentlemen , 

“TAM  willing  to  take  all  Occafions  of  thanking  you  very  heartily 
“ ^ for  the  Affuranccs  you  have  frequently  given  Me,  and  now  repeat, 
« of  (landing  by  and  fu’pporting  Me  agauift  all  Our  Enemies,  both  at 
“ home  and  abroad  ; towards  which  nothing,  in  My  Opinion,  can  con- 
11  tribute  fo  much,  as  a good  Corrcfpondcncc  between  Me  and  My  Pco- 
“ pie;  and  therefore  you  may  depend  upon  it,  that  1 will  employ  none  in 
“ My  Service,  but  fuch  as  (ball  be  thought  mod  likely  to  improve  that 
« mutual  Truft  and  Confidence  between  Us,  which  is  fo  ncccfiary  in 
“ this  Conjuncture,  both  for  our  own  Security,  and  the  Defence  and 
*•  Prefervation  of  Our  Allies.” 

Refolved,  Nemine  < or. trad  cento , 

Thut  the  humble  Thanks  of  this  Houfe  be  given  to  his  Majefty,  for 
bis  Majefty *s  moft  Gracious  Anfwer  to  the  faid  Addrcfs. 

Ordered,  T hat  fuch  Members  of  this  Houfc  as  are  of  his  Majefty’s 
mod  Honourable  I’rivy-Council,  do  give  his  Majefty  the  faid  humble 
Thanks  of  this  Houfc. 

Mortis,  29  die  Aprihs,  1701. 

Mr.  Secretary  Hedges reported  to  the  Houfc,  That  their  Thanks  for 
bis  M a jelly's  moft  Gracious  Anfwer  to  their  Addrcfs  had  been  prefented 
to  his  M -jelly  ■,  and  that  his  Majefty  received  the  fame  very  gracioufly. 

Luna,  5 die  Mali,  1701. 

A Meffage  from  the  Lords  by  Sir  Robert  Lcgurd . nd  Sir  Richard  Halford. 
Mr-  Speaker, 

“ The  Lords  have  commanded  us  to  acquaint  this  Houfe,  That  they 
“ having  on  the  firft  Day  <>f  April  laft  fcnt  up  to  their  Lordfoips  an  Im- 
»«  prachment  agamfl  IVibhtm  Earl  of  Portland,  of  High  Crimes  and  Mif- 
««  demeanours  and  having  alfo  011  the  fifteenth  Day  of  the  fame  Month 

fcverally  impeached  Jchn  Lord  Semen,  Edward  Earl  of  Orford , and 
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“ Charles  Lord  Halifax,  of  High  Crimes  and  Mifdemeanours;  their 
“ Loid (flips  think  themfclves  obliged  to  put  this  Houfc  in  mind.  That 
“ as  yet  no  particular  Articles  have  been  exhibited  againft  the  laid  Lords  ; 

“ which,  after  Impeachments  have  been  fo  long  depending,  is  due  in 
“ Juftice  to  the  Perfons  concerned,  and  agreeable  to  the  Methods  of  Pur- 
“ liament  in  fuch  Cafes.’’ 

Refolved,  That  an  Anfwer  be  returned  to  the  Lords,  That  the  Articles 
againft  the  Lords  impeached  are  preparing,  and  in  a (hort  time  this  Houfc 
will  fend  them  up  to  the  Houfc  of  Lords. 

And  the  Meflengers  were  called  in  again,  and  Mr.  Sptaker  acquainted 
them  therewith. 

Mereurii,  7 die  Mail,  1701. 

Sir  Bartholomew  Shower  acquainted  the  Houfc,  from  the  Committee 
appointed  to  draw  up  the  Articles  of  Impeachment  againft  the  Lords  im- 
peached, That  they  had  drawn  up  Articles  of  Impeachment  accordingly 
againft  the  Earl  of  Orford. 

Ordered,  That  the  faid  Articles  be  reported  T o-morrow  Morning. 

Jovis,  % die  Mali,  17O!. 

Sir  Bartholomew  Shower  (according  to  Order)  reported,  from  the  Com- 
mittee to  whom  it  was  referred  to  draw  up  Articles  of  Impeachment  againft 
the  Lords  impeached,  the  Artirlex  of  Impeachment  againft  Edward  Earl 
of  Orford,  which  he  read  in  his  Place,  and  afterwards  delivered  in  at  the 
Clerk's  Table,  where  the  fame  were  once  read. 

Refolved,  That  the  faid  Articles  be  read  a fccond  time,  Article  by  Ar- 
ticle : And  the  fame  were  fcverally  read  a fccond  time;  and  upon  the 
Queftiou  fcverally  put  thereupon,  agreed  unto  by  the  Houfe  to  lie  the 
Articles  of  Impeachment  againft  tile  Earl  of  Orford  : And  arc  as  follow  : 
viz. 

Articles  exhibited  by  the  Knights,  Citizens  and  BurgeJJet  in  Parliament  af- 
fembted,  in  the  Name  of  themfclves,  and  of  all  the  Commons  of  England, 
againjl  Edward  Earl  of  Orford,  in  maintenance  of  their  Impca. h/nent 
againjl  him  fir  High  C<  tines  and  Mifdemeanours. 

[Tbefc  Articles  being  printed  in  the  Proceedings  of  the  Lords , Vol.  V. 
P.  340  to  344,  are  not  here  inferred.] 

Ordered , That  the  faid  Articles  of  Impeachment  be  engrofled. 

Refolved , That  fuch  Witncfles  as  arc  necdl’ary  to  be  made  life  of  in 
relation  to  the  faid  Impeachment,  have  the  Protection  of  this  Houfe  dur- 
ing their  Attendance  npon  that  Service. 

Veneris,  9 die  Mali,  I701. 

The  cngroifcd  Articles  of  Impeachment  againft  Edward  Earl  of  Or- 
ford were  read. 

Ordered , That  the  faid  Articles  of  Impeachment  be  carried  up  to  the 
Lords. 

Ordered,  That  Colonel  Byerly  do  carry  the  faid  Articles  of  Impeach- 
ment to  the  Lords;  and  that  he  do  alfo  demand,  That  the  Earl  of  Or- 
fird do  give  fufSeient  Security  to  abide  the  Judgment  of  the  Houfc  of 
Lords. 

Colonel  Byerly  reported, ‘That  he  had  (according  to  Order)  carried  up 
to  the  Lords  the  Articles  of  Impeachment  againft  rhe  Earl  of  Oford-, 
and  had  demanded.  That  the  faid  Earl  do  give  fufficient  Security  to  abide 
the  Judgment  of  the  Houfe  of  Lords. 

Martls , 13  die  Mail,  1701. 

Refolved,  That  a further  humble  Addrcfs  be  prefented  to  His  Majefty, 
That  He  will  be  gracioufty  pleafed  cffeflually  to  anfwer  the  Addrcfs  of 
this  Houfc,  for  removing  John  Lord  Somers,  Edward  Earl  of  Orford, 
Charles  Lord  Halifax,  and  IViUiam  Earl  of  Portland,  from  his  Council 
and  Piefcnce  for  ever. 

Ordered,  That  the  faid  Addrcfs  be  prefented  to  his  Majefty,  by  fuch 
Members  of  this  Houfe  as  arc  of  his  Majefty’s  moft  Honourable  Privy- 
Council. 

Jovis , 15  die  Mail,  1701. 

A Mcfiage  from  the  Lords  by  Sir  Richard  Ho/flrd  and  Mr.  Pitt. 

Air.  Speaker,  We  arc  commanded  by  the  Lords  to  deliver  to  this  Houfe 
the  Anfwer  of  Edward  Earl  of  Orford,  to  the  Articles  exhibited  againft 
him  by  the  Knights,  Citizens,  and  Burgclfcs  in  Parliament  affernbkd, 
in  the  Name  of  themfclves,  and  of  all  the  Commons  of  England,  in 
maintenance  of  their  Impeachment  againft  the  faid  Earl  for  High  Crimes 
and  Mifdemeanours,  fuppofcd  to  be  committed  by  him  : Aiid=thev  deli- 
vered the  fame  accordingly. 

Ordered,  That  the  f.ud  Anfwer  be  read  To-morrow  Morning, 

A Meffage  from  the  Lords  by  Sir  Richard  Ho  ford  and  Mr.  Pitt. 

Mr.  Speaker,  The  Lords  have  commanded  us  to  acquaint  this  Houfe 
That  on  the  firft  Day  of  April  laft,  this  Houfc  having  fent  up  to  their 
Lou! (hips  an  Impeachment  againft  l Nil! mm  Earl  of  Portland,  for 
Crimes  and  Mifdemeanours  ; and  having  alfo  on  the  fifteenth  Day  of  the 
fame  Month  fcverally  impeached  John  Lord  Somers,  and  Charles  Lord 
Halifax,  of  High  Crimes  and  Mifdemeanours:  their  Lordlhips  think 
themfclves  obliged  to  put  this  Houfc  in  mind.  That  as  yet  no  particu- 
lar Articles  have  been  exhibited  againft  the  faid  Lords  ; which,  after 
Impeachments  have  been  fo  long  depending,  is  due  in  Juftice  to  the  Per- 
fons concerned,  and  agreeable  to  the  Methods  of  Parliament  in  fuch 
Cafes. 

Rrf lived.  That  an  Anfwer  be  returned  to  the  Lords,  That  the  Articles 
againft  fVUliam  Earl  of  Portland,  John  Lord  Somers,  and  Charles  Lord 
Halifax , are  preparing,  and  in  a (hort  time  this  Houfc  will  fend  them  up 
to  the  Houfe  of  Lords. 

And  the  Meflengers  were  called  in  again,  and  Mr.  Speaker  acquainted 
them  therewith. 

Veneris,  16  die  Mail,  1701. 

The  Anfwer  of  Edward  Earl  of  Orford,  to  the  Articles  of  Impeach- 
ment againft  him  was  (according  to  Order)  read,  and  is  as  follows  ; viz 
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The  Anfwer  of  Edward  Ear!  of  Orford,  to  the  Articles  exhibited  againjl  him 
by  the  Knights,  Citizens,  and  Burgtjfes  in  Parliament  ajfmbtsl. , in  the 
Name  of  themfelves,  and  of  all  the  Commons  of  England,  in  maintenance  of 
their  Impeachment  againjl  the  faid  Earl  for  high  Crimes  and  Mif demeanours , 
fuppoftd  to  be  committed  by  him. 

[This  Anfwer  being  in  the  Lords  Proceedings , Vol.  V . Page  3*0 — 344, 
is  here  omitted.] 

O'dered , That  the  faid  Anfwer  be  referred  to  the  Committee  appointed 
to  draw  up  the  Articlesof  Impeachment. 

Ordered,  That  the  faid  Committee  do  prepare  a Replication  to  the  faid 
Anfwer ; and  that  the  faid  Committee  do  fit  de  die  in  diem. 

Mr.  Harcourt  reported  from  the  Committee  appointed  to  draw  up 
Articles  of  Impeachment,  That  they  had  drawn  up  Articles  accordingly 
againft  John  Lord  Somers,  Baron  of  Eye/bam,  in  maintenance  of  the  Im- 
peachment againft  him  for  high  Crimes  and  Mifdcmeanors : And  he  read 
the  fame  in  his  Place,  and  afterwards  delivered  them  in  at  the  Clerk’s 
Table,  where  they  were  read,  Article  by  Article ; and  upon  the  Queftion 
i'cvt  rally  put  thereupon,  agreed  unto  by  the  Houfe  to  be  Articles  of  Im- 
peachment of  high  Crimes  and  Mifdemcanours  againft  the  laid  Lord 
Somers-,  and  are  as  follow;  viz. 

Articles  exhibited  by  the  Knights,  Citizens,  anil  Burgejfes  in  Parliament  ajfem- 
LUd,  in  the  Name  of  themfelves,  and  of  all  the  Commons  of  England,  again'} 
John  Lord  Somers,  Baron  of  Evclham,  in  maintenance  ef  their  Impeach- 
ment againjl  him  for  high  Crimes  and  Mfdenteimeurs. 

[Thefe  Articles  being  in  the  Lords  Proceedings,  Vol.  V.  Page  345  to 
35O,  arc  here  omitted.] 

Luna:,  it)  die  Mail,  1701. 

The  enerollcd  Articles  of  Impeachment  againft  John  Lord  Somers  were 
read,  and  fome  Amendments  were  made  by  the  Houfe  to  one  of  them. 
Ordered,  That  Mr.  Harcourt  do  carry  the  faid  Articles  up  to  the  Lords. 
Ordered,  That  Mr.  Harcourt  do  alio  pray  and  demand.  That  the  faid 
John  Lord  Somers  do  give  fufficient  Security  to  abide  the  Judgment  of  the 
Houfe  of  Lords. 

Mr.  Harcourt  reported.  That  be  had  (according  to  Order)  carried  up 
to  the  Lords  the  Articles  of  Impeachment  againft  John  Lord  Somers,  and 
rayed  and  demanded  that  the  faid  John  Lord  Somers  do  give  fufficient 
ccurity  to  abide  the  Judgment  of  the  Houfe  of  Lords  thereupon. 

Mereurii,  2 1 die  Mat's,  1701. 

A Mefiage  from  the  Lords  by  Sir  Robert  Legard and  Mr.  Gery. 

Mr.  Speaker.  The  Lords  command  us  to  acquaint  this  Houfe,  That 
their  Lordfliips  having  been  defired  by  the  Earl  of  Orford,  that  a Day  may 
be  appointed  for  his  fpcedy  Trial,  their  Lordfliips  finding  no  IflTue  joined 
by  Replication  of  this  Houfe,  think  fit  to  give  Notice  thereof  to  this  Houfe. 

They  alfo  command  us  to  acquaint  this  Houfe,  That  they  having  on 
the  firfl  Day  of  April  laft  fent  up  their  Lordihifhips  an  Impeachment 
againft  William  Earl  of  Portland,  for  high  Crimes  and  Mifdemcanours  ; 
and  having  alfo  on  the  fifteenth  Day  of  the  fame  Month  impeached 
Charles  Lord  HaliJ'ax  for  High  Crimes  and  Mifdemcanours ; and  there 
being  as  vet  no  particular  Articles  exhibited  againft  the  faid  Lords,  their 
Lordfliips  think  themfelves  obliged  to  put  this  Houfe  in  mind  thereof; 
which,  after  Impeachments  have  fo  long  depended,  is  a Hardthip  to  the 
Perfons  concerned,  and  not  agreeable  to  the  ufual  Methods  and  Proceed- 
ings of  Parliament  in  luch  Cafes. 

Refilled,  That  this  Houfe  will  fend  an  Anfwer  to  the  fatd  Mcflagcs 
relating  to  the  faid  Impeachments  by  Mcfiengers  of  their  own. 

And  the  Mcfiengcrs  were  called  in,  and  Mr.  Speaker  acquainted  them 
therewith. 

Veneris,  23  die  Mali,  1701. 

Sir  Bartholomew  Shower  reported  from  the  Committee  appointed  to  draw 
up  the  Articles  of  Impeachment,  That  they  had  confidered  of  the 
Anfwer  of  Edward  Earl  of  Orford,  and  had  drawn  up  a Replication  there- 
unto, which  they  had  dirc&cd  him  to  report  to  the  Houfe ; which  he 
read* in  his  Place,  and  afterwards  delivered  in  at  the  Clerk’s  Table ; 
where  the  fame  was  read,  and  (with  an  Amendment)  agreed  unto  by  the 
Houfe  : And  is  a followcth  ; viz. 

The  Commons  have  confidertd  the  Anfwer  of  Edward  Earl  of  Oiford,  to 
the  Articles  of  Impeachment  exhibited  againjl  him  by  the  Knights,  Citizens,  and 
Burgejfes  ajfemblcd  in  Parliament ; and  do  aver  their  Charge  of  High  Crimes  and 
Mi} demean, urs  againjl  him  to  he  true,  and  that  the  faid  Eat l is  guilty  in  fucb 
manner  as  he  J lands  accufd  and  impeached ; and  that  the  Commons  will  be  ready 
to  prove  their  Charge  againjl  him,  at  fucb  convenient  Time  as  frail  be  appointed 
for  that  Purpoft. 

Ordered,  That  the  Paid  Replication  be  ongrofied. 

Sir  Bartholomew  Shower  alfo  reported  from  the  faid  Committee,  That 
thev  had  directed  him  to  move,  that  they  may  have  Power  to  fend  for  Per- 
fons, Papers,  and  Records,  that  (hall  be  thought  neccflary  to  be  ufed  at 
the  Trial  of  the  faid  Earl ; and  to  proceed  in  the  moll  fpcedy  and  fecret 
Way  they  can  for  the  Advantage  of  the  Profecution. 

Ordered,  That  the  faid  Committee  have  Power  to  fend  for  Perfons, 
Papers,  and  Records,  that  fhall  be  thought  neccflary  to  be  ufed  at  the 
Trial  of  the  faid  Earl ; and  to  proceed  in  the  moft  fpeedy  and  fecret  Way 
thev  can  for  the  Advantage  of  the  Profecution. 

Ordered,  That  the  faid  Committee  have  Power  to  fend  fome  of  their 
Number  to  examine  Mr.  Samuel  Shepherd  in  the  Tower. 

Ordered,  That  the  faid  Committee  do  confider  of  the  Mcfiages  from  the 
Lords  relating  to  the  Impeachments,  and  infpeCt  the  Precedents  of  Mef- 
fages  in  relation  to  former  Impeachments,  and  report  the  fame  to  the 
Houfe. 

Sabbati,  24 die  Midi,  17OI. 

A Mefiage  from  the  Lords  by  Sir  John  Hsjkint  and  Sir  Robert  Legard. 
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Mr.  Speaker.  The  Lords  have  commanded  us  to  deliver  to  this  Houfe  a 
Copy  of  the  Anfwer  of  John  Lord  Somers,  Baron  of  Ewjham,  to  the 
Articles  exhibited  by  the  Knights,  Citizens,  and  Burge  lies  in  Parliament 
afiemblcd,  in  the  Name  of  themfelves,  and  of  all  the  Commons  of  Eng- 
land, in  maintenance  of  their  Impeachment  againft  him  for  High  Crimes 
and  Mifdemeanours,  fuppofed  to  be  by  him  committed ; and  they  de- 
livered the  lame  in  accordingly. 

Lur.a,  26  £e  Mali,  1701. 

Ordered,  That  the  Anfwer  of  the  Lord  Somers  to  the  Articles  of  Im- 
peachment exhibited  againft  him,  be  read  To-morrow  Morning  at  Eleven 
o’Ciock. 

Marts s,  27  die  Mali,  1 70 1. 

The  Anfwer  of  the  Lord  Somers  to  the  Articles  of  Impeachment  exhi- 
bited againft  him  was,  according  to  Order,  read,  and  is  as  follows ; vie. 
The  Anfwer  of  John  Lord  Somers,  Baron  of  Eyelham,  to  the  Articles  exhi- 
bited by  the  Knights,  Citizens,  and  Burgejfes  in  Parliament  ajfanbled,  in  the 
Name  of  themfelves,  and  of  all  the  Commons  of  England,  in  maintenance  rf 
their  Impeachment  againjl  him  for  'High  Crimes  and  Aff demeanours  fuppofed 
by  him  to  be  committed. 

[This  Anfwer  being  in  Vol.  V.  Page  345,  id  fq.  is  here  omitted.] 
Ordered,  That  the  faid  Anfwer  be  referred  to  the  Committee  appointed 
to  draw  up  the  Articles  of  Impeachment. 

Ordered,  That  it  be  referred  to  the  faid  Committee  to  prepare  a Repli- 
cation thereunto. 

The  engrofled  Replication  to  the  Anfwer  of  the  Earl  of  Orford  ta  the 
Articles  of  Impeachment  exhibited  againft  him,  was  read. 

Sabbati,  31  die  Maii,  1701. 

Mr.  Bromley  reported  from  the  Committee  to  whom.it  was  referred  to 
draw  up  the  Articles  of  Impeachment,  and  who  were  to  confider  of  the 
Mcflagcs  from  the  Lords  relating  to  the  Impeachments,  and  infpoct  the 
Precedents  of  Meftages  in  relation  to  former  Impeachments,  and  report 
the  fame  to  the  Houfe,  That  they  had  confidered  the  faid  Mcfiages,  and 
infpe&ed  the  Precedents;  and  that  they  had  drawn  up  an  Anfwer  to  the 
Mefiage  from  the  Lords  the  twenty-firft  inftant,  and  had  directed  him 
to  report  the  fame  to  the  Houfe ; which  be  read  in  his  Place,  and  after- 
wards delivered  in  at  the  Table;  where  the  fame  was  read,  and  is  as 
followcth ; viz. 

In  Anfwer  to  your  Lordlhips  Mefiage  of  the  twenty-firft  inftant,  the 
Commons  have  prepared  a Replication  to  the  Earl  of  UrfarcTs  Anfwer  to 
the  Articles  of  Impeachment  of  High  Crimes  and  Mifdemeanours,  exhi- 
bited againft  him,  and  at  prefent  defer  bringing  it  up  to  vour  Lord- 
lhips, bccaufe  in  the  Trial  of  the  fevers!  Impeachments  now  depending, 
the  Commons  think  it  moft  proper,  from  the  Nature  of  the  Evidence  that 
will  be  given  at  the  faid  Trials,  to  begin  with  the  Trial  of  the  Impeach- 
ment of  John  Lord  Somers  of  High  Crimes  and  Mifdemeanours. 

As  to  your  Lordlhips  other  Mefiage,  the  Commons  take  it  to  be  with- 
out Precedent,  and  unparliamentary;  they,  as  Profccurors,  having  a 
Liberty  to  exhibit  their  Articles  of  impeachment  irj  due  time,  of  which 
they,  who  are  to  prepare  them,  are  the  proper  Judges ; and  therefore, 
for  your  Lordlhips  to  aflert,  That  having  not  yet  exhibited  particular 
Articles  againft  William  Eatl  of  Portland,  and  Charles  Lord  Halifax,  is  a 
Hardtlhip  to  them,  and  not  agreeable  to  the  ufual  Methods  and  Proceed- 
ings in  Parliament  in  fuch  Cafes,  does,  as  they  conceive,  tend  to  the 
Breach  of  that  good  Correfpondcnce  betwixt  the  Two  Houfcs,  which 
ought  to  be  mutually  prelcrved. 

Refobved,  That  the  Houfe  doth  agree.  That  the  faid  Anfwer  be  return- 
ed to  the  Lords  to  their  Lordfliips  faid  Mcfiages. 

Ordered,  That  Mr.  Bromley  do  carry  the  faid  Anfwer  to  the  Lords. 

Sir  Bartholomew  Shower  alfo  reported  from  the  faid  Committee,  That 
they  had  drawn  up  a Replication  to  the  Anfwer  of  the  Lord  Somers  to  the 
Articles  of  Impeachment  exhibited  againft:  him,  which  they  had  directed 
him  to  report  to  the  Houfe;  which  he  read  in  his  Place,  and  afterwards 
delivered  in  at  the  Clerk’s  Table,  where  the  fame  was  read  and  agreed 
unto  by  the  Houfe  : And  is  as  follows ; viz. 

The  Commons  have  confidered  the  Anfwer  of  John  Lord  Somers  to  the 
Articlesof  Impeachment  exhibited  againft  him  by  the  Knights,  Citizens, 
and  Burge  lies  afle  milled  in  Parliament,  for  High  Crimes  and  Mifdemcan- 
ours. The  faid  Commons  do  aver  their  Charge  againft  the  faid  Lord  Somers 
to  be  true  ; and  do  fay,  that  he  is  guilty  in  the  Manner  3s  he  Hands  ac- 
cufed  and  impeached ; and  the  faid  Commons  will  be  ready  to  prove  the 
fame  at  fuch  convenient  Time  as  (hall  be  appointed  for  that  Purpofe. 
Ordered,  That  the  faid  Replication  be  engrofled. 

A Mefiage  from  the  Lords  by  Sir  John  HJkins  and  Sir  Robert  Legard. 
Mr.  Speaker,  The  Lords  have  commanded  us  to  acquaint  this  Houle, 
That  their  Lordfliips  have  appointed  Monday  the  ninth  Day  of  June  next, 
for  the  Trial  of  Edward  Earl  of  Orford,  upon  the  Articles  brought  up 
againft  him  by  this  Houfe,  in  Wejbntnjlei  -Hall ; and  that  this  Houfe  may 
reply,  if  they  think  fit. 

1'hcy  alfo  have  commanded  us  to  acquaint  this  Houfe,  That  this  Houfe 
having,  on  the  firft  Day  of  April  laft,  fent  up  to  their  Lordlhips  an  Im- 
peachment againft  JVilltam  Earl  of  Portland,  for  High  Crimes  and  Mif- 
demcanours; and  having  alfo,  on  the  fifteenth  Day  of  the  fame  Month, 
impeached  Charles  Lord  Halifax  for  High  Crimes  and  Mifdemeanours; 
and  there  being  as  yet  no  particular  Articles  exhibited  againft  the  faid 
Lords,  their  Lordlhips  think  themfelves  obliged  to  put  this  Houfe  in 
mind  thereof;  which,  after  Impeachments  have  fo  long  depended,  is  a 
Hardlhip  to  the  Perfons  concerned,  and  not  agreeable  to  the  ufual  Me- 
thods of  Parliament  in  fuch  Cafes. 

Refohed,  That  an  Anfwer  be  returned  to  the  faid  Mefiage,  relattns  ro‘ 
the  appointing  a Time  for  the  Trial  of  the  Earl  of  Orford,  and  to'the 
Articles  of  Impeachment  againft  the  Earl  of  Portland , and  Lord  Halifax ; 
and  this _Houfe  will  return  an  Anfwer  by  MelTenecrs  of  their  own.  And 
the  Mcfiengcrs  were  called  in  again,  and  Mr.  Speaker  acquainted  them 
therewith. 

Refolved, 
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Refihed,  That  a Committee  he  appointed  to  ccmfiderof  the  faid  Mef-  The  Common  have  dcfiteJ  this  Conferehcc  upon  youi  Lordfhips  Mef- 
fages,  and  to  fcarch  Piecedents  in  relation  thereunto,  and  to  draw  up  an  fage  oF  the  fourth  of  'June,  in  order  to  prCfcrvc  a g<xw  Curr~  j,  i.lnc? 
Anfwer  to  be  returned  to  the  Lords,  and  a Committee  was  accordingly  with  your  Lordfhip*  }wjtich  will  always  be  the  EnJravttax  of  Cwr.- 


appoiiitcd,  and  they  to  fit  iu  die  in  diem, 

slier curii , 4 die  Junii,  170 1- 

A Meflage  from  the  Lords  by  Sir  Richard  Helfsrd  and  Mr.  Pin. 


mar«’ and  is  at  this  Time  particularly  nettflary,  in  order  to  tu  '.i.j  the  im- 
peach'd Lords  to  a fpeedy  Trial ; and  becaufe  the  Meflage*  vrniih  your 
Lordfhips  have  thought  fit  to  fend  to  the  Commons,  anJ  the  Arifwci  ; thrre- 
unto,  feem  not  to  tend  towards  expediting  the  Trials,  which  theCom- 


1 Air.  Speeder,  The  Lords  do  think  fit,  u non  Occafion  of  the  McfTage  «?«»*»  tnuch  defirc,  but  may  rather  furn.fh  MaiterofD.fpufebctwcen 
from  this  Huiife  of  the  thirty-firft  of  May,  ‘to  acquaint  this  Houfe,  That  ,hc  1 Hojifes,  the  Commons  therefore  choofc  to  follow  the  Methods 

having  been  dr  fired  by  the  Lord  Siren,  that  a Day  mav  be  appointed  for  »om«*ly  ufed  wnh  good  buccefs  upon  the  like  Occafion  ; and Tor  ihsmar* 
his  fpeedy  Trial ; and  their  Lordfhips  finding  no  (true  joined,  by  Repli-  ^dy  and  eafy  adjUfhng  and  preventing  any  Differences,  wh.dj  have  al. 


having  been  defired  by  the  Lord  Siren,  that  a Day  mav  be  appointed  for  wnnefiy  utca  win 1 gooa  a«ccci*upan line  nice  weeanon  ; sms  tor  the  m;.r« 
his  fpeedy  Trial ; ami  their  Lordfhips  finding  no  iffue  joined,  by  Repli-  0**^  «fy  adjuftmg  and  preventing  any  Differences  which  have  ni- 
tration of  the  I Jnufe  of  Commons,  judge  it  proper  to  give  them  Notice  JJ‘h'  happened,  or  may  ar.fc,  previous  to  or  upon  thefe  1 rials,  the 
thereof,  that  the  Commons  may  reply,  if  they  think  fit ; and  at  the  fame  Commons  do  propofe  to  your  Lordfhips,  That  * CommittoftoL bothtfoufo 
Time  their  Lordfhips  let  the  Commons  know,  That  they  will  proceed  to  be  nom.nated  to  couf.Jer  of  the  moft  proper  Ways  and  Methods  of  pro- 
the  Trial  of  any  of  the  impeached  Lords  whom  the  Commons  Ihall  be  c«"!5  on  Impeachments,  according  td  the  Ufagc  of  Parliament, 
ready  firil  to  begin  with,  fo  as  there  rnay  be  no  Occafion  taken  from  Ordered,  That  Mr.  Si.  John  do  go  to  the  Lords,  and  dtrfirc  the  faid 
thence  for  any  unreafonablc  Delay  in  the  Profecution  of  any  of  them:  CWucrcncc.  . . . n a \ h' 


And  further  to  acquaint  them.  That  having  fearched  their  own  Jour- 
nals, they  do  not  find,  that  after  a general  Impeachment,  there  has  eve: 
been  fo  long  a Delay  of  bringing  up  the  particular  Articles  of  Impeach 


Mr.  St.  John  reported.  That  he  having  (according  to  Order)  been  at 
the  I<ords  to  defire  a Conference,  the  Lords  do  agree  to  a Conference  ac- 
cordingly, and  appoint  the  fame  prefently  in  the  Painted  Chamber. 

Ordered,  That  the  Committee  who  were  appointed  to  draw  up  Articles 
of  Impeachment  do  manage  the  faid  Conference. 

And  the  Managers  went  to  the  Conference ; and  being  returned. 


met,  fitting  the  Parliament : And  therefore  the  Lords  do  think  they  had  Urrfrre./  1 Hat  the  Committee  who  were  appointed  to  draw  up  Articles 
Reafon  to  affert.  That  it  was  a Hardfhipto  the  two  Lords  concerned  of  Impeachment  do  manage  the  Cud  Conference, 
efprrially  after  their  Lordfhips  had  put  the  Houfe  of  Commons  In  mind  of  £,nd  M*«*tP*  went  to  the  Conference  ; and  being  returned, 
inhibiting  fuch  Articles),  ,nd  no.  ,gran,b!c  to  ths  iifesl  Proceedings  in  Mr-  **  b,"»  «.  Cogftrfnns,  snd 

Pailtamcnt ; and  as  the  E»„i.  do  not  controvert  what  Right  the  Com-  doWd  » he  Lords  what  the  Hoofe  had  d, toiled;  and  that  the  un- 
moos  may  have  of  impeaching  in  general  Terms,  if  they  plait ; fo  the  P™'1*11  L""11  «“  “ lh'  Lonftrenco. 

Lords,  in  whom  the  Judicature  does  intirely  refidc,  think  themfclves  ob-  . ..  ~ .. 

liged  to  aflert.  That  the  Right  of  limiting  a convenient  Time  for  bring-  tetut,  rq  * /unit,  1701. 

ing  the  particular  Charge  before  them,  for  the  avoiding  Delay  in  Jufticc,  Mr.  Bruges  reported  from  the  Committee,  to  whom  it  was  referred  to 
is  lodged  in  them.  draw  up  Articles  of  Impeachment,  That  they  had  drawn  up  Articles  ac- 

Thc  Lords  hope  the  Commons  on  their  Part  will  be  as  careful  not  to  cordingly  again  it  Churies  Lord  Halifax , which  they  had  dircSid  him  to 
do  any  thing  that  may  tend  to  the  Interruption  of  the  good  Corrcfpondencc  report  to  the  Houfe ; which  he  trad  in  his  Place,  and  afterwards  delivered 
between  the  Two  Houfes,  as  the  Lords  fhall  ever  be  on  their  Pait;  and  in  at  the  Clerk's  Table ; where  the  fame  was  read,  and  agreed  unto  by 
the  belt  way  to  preferve  that  is,  for  neither  of  the  Two  Houfes  to  exceed  the  Houfe,  and  arc  as  follow,  viz. 
thofe  Limits  which  the  Law  and  Cuftom  of  Parliament  have  already  cfla- 
blifhed. 

Mr.  Hnr court,  according  to  Order,  reported  from  the  Committee,  who  Articles  exhibited  by  the  Knights,  Citizens,  and  BurgeJJes  in  Parliament  nf- 


werc  appointed  toconfidorof  the  Meflage  from  the  Lords  of  Saturday  lift,  fembled , in  Maintenance  ■/  their  Impeachment,  aga.nji  Charles  Lord  Ha- 

and  fcarch  Precedents  in  relation  thereunto,  and  prepare  an  Anfwer  to  lilax,  ef  High  Crimes  and  Mifdmtanours. 
the  faid  Meflage,  That  they  had  confidercd  the  faid  Me  (fa  go,  and  fearehed 

Precedents,  and  had  drawn  up  an  Anfwer  accordingly,  which  they  had  [Thefc  Articles  being  printed  in  Vol.  V.  Pag.  367.  ii*  feq.  are  here  omit- 
dirc&ed  him  to  report  to  the  Houfe;  which  he  read  in  his  Place,  and  af-  ted.J 
terwards  delivered  in  at  the  Clerk's  Tabic  ; where  the  fame  was  read,  and, 
wi.l.  fome  Amendments,  speed  unto  by  ths  Honfe,  snd  is  s<  folio, vslh ; 


A Meflage  from  the  Lords,  by  Sir  Richard  Hilford  and  Mr.  Gnj. 

Air.  Speaker.  Wc  are  commanded  by  the  Lords  to  acquaint  this  Houfe, 


The  Commons,  on  Confideration  of  your  Lordfhips  Meflage  to  them  Wc  « comm3nded  t&c  L't>rds  :o aCsIU3,nt  **  Houle> 

of  the  .hirtv-C.ft  of  oouesrain,  the  Earl  of  Orfird,  th.ok  it  U.oir  „ , Anfmr  ,h  of  thc  H„lfc  of  of  ths  fourth 

undoubted  Right,  ivhrn  feveral  Petloti,  Hand  in.peadied  btfor.  you  „ ^ ,h.  Lo,d.  6y,  by"  thoi,  MeiTage  feist  on  the  third,  wherein 

proceeded  » t*.  W 3.  fuch  OReiideA  „sy  in  L Time  be  V 

b, ought  to  Jute;  and  that  no  Day  ought  to  be  appointed  by  vour  ^ thi  „bich  may  appear  leflonable,  in  or.le,  to  the 

Lori&nps  for  the  I ml  of  an,  Impeachment  by  the  Commons,  without  „ *^4, of  Imp.-adiment,  now  depending;  And  there- 

fnmc  previous  t, unification  to  your  Lo.dOups  from  the  Commons,  of  „ fj£  7 ,h|.  MfQ0„cci„j  ^ Common,  had  no  Occafion  to  begin 
their  being  ready  to  proceed  thereon.  . . - an,  tfifpute  on  that  Head  ; b their  I.ardfhips  arc  careful  to  dedmt 

V he  Common,  could  not  mteivt  this  MelT.|e  from  your  Lordftms  „ Contrav„fy,  which  feems  m.hcm  to  be  of  no  Ufc  at 

without  the  greateft  Surprize;  your  Lordfhips  Proceedings  in  this  Cate  (C  rercnt 

being  neither  wart.nutd  bv  Pr«edeuts,  nor  (a,  the  Common,  eoned.e)  t think  themfclves  obliged  to  affert  their  undoubted  Right 

conuttrni  with  the  Me.hous  of  Juflme.  or  w.rh  Reafon  : Wher.fo.e  he  „ „ , D for  ,h.  TrW  ^ Im  hmen,  depending  SE> 

Common,  cannot  agmt  » the  Day  sppo.nted  by  your  Lotdlhip.  for  the  „ lholli  |f  th^  ^ C,ufc  for  ln).  p„,,iouP,  Signification 

Trial  of  the  Earl  wOrfirg,  tn  the>  Rarl  e*  ^rom  tbe  Commons  of  their  being  ready  to  proceed;  which  Ri«ht  is 

As  toyour  Lordfhips  .M.0i™a  the  fame  Time,  relatmg  to  ,hc  Earl  „ „amn„d  b,  manjr  Pre„dc„tiiS„  •"  l»SI  and 

of  blM  and  Cbarlei  Lord  ff.Wta.  the  Commons  take  te Rcjfen  ^ Lrdttip.,  according  to  the  Example  of  their  An- 
be  without  Precedent,  and  unparliamentary  ; and  conceive  your  Lord-  , n.„ii  ..r.  ,i.„.  d:_u.  ...Si.  _ --n i . .1  , , 


be  without  Precedent,  and  unparliamentary  ; and  conceive  your  Lord- 
fhips frequent  Repetition  thereof  in  fo  fhort  a Time  after  the  Commons 
had  tranfmitted  to  your  Lordfhips  their  Articles  againft  two  of  the  im- 
peached Lords,  and  were  daily  preparing  their  Articles  againfl  the  others, 
man i felt ly  tends  to  the  Delay  of  Juliice,  in  obflrufting  the  Trials  of  the 
impeached  Lords,  by  introducing  Difputcs  in  Breach  of  that  good  Cor- 
refpondente  between  the  Two  Houfes,  which  ought  inviolably  to  be  pre- 

Ordered , That  Mr.  Har court  do  carry  the  faid  Anfwer  to  the  Lords. 

A Motion  being  made,  and  the  Qucftion  being  put.  That  the  engrof- 
fed  Replication  lo'the  Anfwer  of  the  Lord  Sewers  to  the  Articles  of  Im- 
peachment exhibited  againfl  him,  be  now  read  ; 

It  pafi'ed  ill  the  Negative. 

Ordered,  That  the  Meflage  from  the  Lords  this  Day  touching  the  Im- 
peachments, be  taken  into  Confederation  To-morrow  Morning. 

Jovis,  5 die  Junii , IjOt. 

The  Houfe,  according  to  Order,  proceeded  to  take  into  Confederation 
the  Meflage  Yeftcrday  from  the  Lords  relating  to  the  Impeachments  j and 

lhCRefilvtd,  TW  a Conference  be  defired  with  the  Lords,  upon  the  Sub- 
ieQ  Matter  of  the  faid  Meflage.  . 

Ordered,  That  the  faid  Meflage  be  referred  to  the  Committee  appointed 
to  draw  up  the  Articles  of  Impeachment ; and  that  they  do  draw  up  what 
is  to  be  offered  to  the  Lords  at  the  faid  Conference. 

Veneris,  6 die  Junii,  1701. 

Mr.  Haraurt  reported  from  the  Committee  appointed  to  draw  up  Ar- 
ticles of  Impeachment,  and  who  were  toconfider  of  the  Meflage  from 
ilic  Lords  the  fourth  of  June  inftant,  and  to  draw  up  what  fhall  be  offered 
at  a Conference  with  the  Lords  upon  the  SubjcH-Matter  of  die  faid  Mcf- 


“ ceftors,  fhall  always  ufe  that  Right,  with  a Regard  to  the  equal  and 
“ impartial  Admiinllration  of  Juliice,  and  with  a due  Care  to  prevent 
“ unrcafonable  Delays. 

“ This  being  the  Cafe,  the  Lords  cannot  but  wonder  that  the  Cnm- 
“ mans,  without  any  Foundation  for  it,  fhould  make  ufe  of  Exprcffions 
“ which,  as  their  Lordfhips  conceive,  have  never  been  u fed  before  by  one 
“ Houfe  of  Parliament  to  another  ; and  which,  if  the  like  were  returned, 
“ mufl  ncccflatily  deffroy  all  good  Corrcfpondencc  between  the  two 
“ Houfes. 

‘‘  The  lafl  Part  of  the  Commons  Meflage  being  in  cffeiS  a Repetition 
“ only  of  their  former  of  the  thirty-firil  of  Alaj,  to  whidi  the  Lords 
“ have  already  returned  a full  Anfwer,  their  Lordfhips  think  it  not  re- 
“ quifite  to  fay  more,  than  that  they  cannot  apprehend  with  what  Colour 
**  their  calling  upon  the  Houfe  of  Commons  to  fend  up  Articles  a"ainfl 
“ two  Lords,  whom  the  Commons  have  fo  long  fine*  impeached  iu  ge- 
“ neral  Terms,  can  be  faid  to  tend  to  the  Delay  of  Jufficc.  And  thcrc- 
**  fore  3S  the  Lords  think  the  Commons  ought  to  have  forbern  that  Re- 
**  flexion  ; fo  their  Lordfhips,  in  faying  no  more  upon  the  Occafion  of 
“ this  Meflage  of  the  Commons,  think  they  have  given  a convincing 
“ Proof  of  their  Moderation,  and  of  their  fincere  Defire  of  preferring 
“ a good  Correfpondenee  between  the  Two  Houfes,  which  is  fo  need- 
s' fary  for  the  publick  Security,  as  well  as  doing  Right  upon  the  Impcach- 
**  men's.” 

Ordered,  That  the  faid  Meflage,  relating  to  the  Impeachments,  be  re- 
ferred to  the  Committee  who  were  appointed  to  draw  up  Articles  of  Im- 
peachment, and  to  fcarch  Precedents,  and  to  draw  up  an  Anfwer  there- 
unto. 

j A Meflage  from  the  Lords  by  Sir  Richard  He/fsrd  and  Mr.  Gery. 

Air.  Speaker,  We  are  commanded  by  the  Lords  to  acquaint  this  Houfe, 


fage  That  they  had  drawn  up  the  fame  accordingly,  and  had  directed  him  That  the  Lords  have  appointed  the  Trial  of  John  Lord  Some/s  on  Friday 
to  report  the  fame  to  the  Houfe  ; which  he  read  in  hts  Place,  and  after-  next,  on  the  Impeachment  againfl  him  by  this  Houfe. 


wards  delivered  in  at  the  Clerk’s  Table;  where  the  fame  was  read,  and 
agreed  unto  by  the  Houfe,  anu  is  as  fbUowetb  ; viz. 


Ordered , That  the  faid  Meflage  be  taken  into  Confidcration  To-mor- 
row Morning. 


Though  this  Meflage  is  printed  in  Vol.  V.  Pag.  361.  yet,  to  preferve  the  Connesion,  and  as  it  is  printed  in  the  Common  Proceeding,  is  here  inferred ; as  are  fome  other 
Mefiauer.  _ , 

Vol.  VIII.  Y y y 1 Alart-v, 


Printed  image  digitised  by  the  University  of. So uthatrrp loti  Library  Digitisation  Unit 


( 527) 


APPENDIX. 


Martis,  10  die  Junii,  1701. 

Mr.  Har  court  reported  from  the  Committee,  to  whom  it  was  referred  to 
draw  up  Articles  of  Impeachment,  That  they  had  (according  to  Order) 
drawn  up  an  Anfwerto  the  Meflage  from  the  Lords  Yellerdav,  which  they 
had  directed  him  to  report  to  the  Houfe ; which  he  read  in  his  Place, 
and  afterwards  delivered  in  at  the  Clerk’s  Table;  where  the  fame  was 
read,  and  (with  an  Amendment)  agreed  unto  by  the  Houfe,  and  is  as  fol- 
lawrth,  viz. 

“ The  Commons,  in  hopes  of  avoiding  all  Interruptions  and  Delays 
**  in  proceeding  againft  the  impeached  Lords,  and  the  many  Inconvcni- 
«*  encics  which  might  arife  thereby,  having  propofed  to  your  Lordfhips 
“ at  a Conference,  That  a Committee  of  both  Houfes  might  be  nomi- 
“ nated  to  confidcr  of  the  moft  proper  Wavs  and  Methods  of  proceeding 
“ on  Impeachments  ; think  they  might  juftly  have  expected  your  Lord- 
“ fhips  Compliance  with  their  faid  Propofition,  inftead  of  your  Lordlhips 
“ Anfwerto  their  MdTage  of  the  fourth  inftant,  which  they  Yellerday  rc- 
“ ccivcd.  In  which  Anl'wcr  of  your  Lordlhips,  though  many  Matters 
««  of  great  Exception  are  contained,  a fuitable  Reply  whereunto  would 
« Inevitably  deftroy  all  good  Corrcfpondrnce  between  the  Two  Houfes  ; 

“ yet  the  Common's,  from  an  earneft  Dcfirc  to  preferve  the  fame,  as  well 
««  as  to  give  the  moft  convincing  Proof  of  their  Moderation,  and  to  (hew 
«*  their  Rcadinefs  to  bring  the  impeached  Lords  to  fpeedy  Jufticc,  at  pre- 

fent  infill  only  on  their  Propofition  for  a Committee  of  both  Houfes  to 
“ fettle  and  adjuft  the  neccftary  Preliminaries  to  the  Trials  ; particularly, 

«*  Whether  the  impeached  Lords  fhall  appear  on  their  Trials  at  your 
“ Lordlhips  Bar  as  Criminals?  Whether,  being  under  Accufations  of  the 
“ fame  Crimes,  they  arc  to  fit  as  Judges  on  each  other’s  Trials  for  thofe 
«*  Crimes,  or  can  vote  in  their  own  Cafes,  as  we  find  by  your  Lordlhips 
“ Journals,  fince  their  being  impeached,  they  have  been  admitted  to  do  ? 

“ Which  Matters,  and  fomc  others,  being  neccftary  to  be  adjufted,  the 
“ Commons  cannot  but  infill  on  a Committee  of  both  Houfes  to  be  ap- 
“ pointed  for  that  Purpofe.  Their  departing  from  which  would  be  giving 
«*  up  the  Rights  of  the  Commons  of  England,  known  by  unqucftionable 
“ Precedents  and  theUfagc  of  Parliament,  and  making  all  Inipcachments 
“ (the  greateft  Bulwark  of  the  Laws  anti  Liberties  of  England)  impra£li- 
“ cable  for  the  future.” 

Ordered,  That  Mr.  Har  court  do  carry  the  Anfwer  to  the  Lords. 

The  Houfe  (according  to  Order)  proceeded  to  take  into  Confideration 
the  Mcflagc  from  the  Lords  Ycfterday,  whereby  they  acquainted  this 
Houfe,  That  they  have  appointed  the  Trial  of  John  Lord  Somers  on  Fri- 
day next,  on  the  impeachment  againft  him  ; and  the  fame  was  read. 

Ordered,  That  the  faid  Mcflagc  be  referred  to  the  Committee  ap- 
pointed to  draw  up  Articles  of  Impeachment,  to  prep-re  an  Anfwerto  the 
laid  Meflage. 

A Me  Gage  from  the  Lords,  by  Sir  Richard  Halford  and  Mr.  Gay. 

Mr.  Speaker,  The  Lords  do  defire  a prefent  Conference  with  this 
Houfe  in  the  Painted  Chamber,  upon  the  Subjedi-Mattcr  of  the  laft  Con- 
ference. 

To  which  the  Houfe  agreed  ; and  the  Meflengers  were  called  in  again, 
and  Mr.  Sprier  acquainted  them  therewith. 

Ordered,  That  the  Committee  that  managed  the  laft  Conference,  do 
manage  this  Conference. 

And  the  Managers  went  to  the  Conference,  and  being  returned, 

Mr.  Hareeun  reported.  That  he  had  (according  to  Order)  carried  the 
faid  Anfwer  to  the  Lords. 

Mr.  Harceurt  alfo  reported.  The  Managers  appointed  had  met  the 
Lords  at  the  Conference ; and  that  the  Conference,  on  the  Part  of  the 
Lords,  was  managed  by  the  Duke  of  Devonjhirc,  who  acquainted  them, 
t That  the  Lords  have  defired  this  Conference  upon  OccaGon  of  the 


“ The  Lords  allure  the  Commons,  That  in  cafr  arv?  DifficuY'*  fhall 
arife  in  the  Progrels  of  thrle  Trials  (which  rheir  Lor-.'fhip*  .10  m - j re- 
fee),  they  will  be  ready  to  comply  with  the  Commons  1 r.  iv  ;ngthc.~, 
as  far  35  Jufticc  and  the  Ufagr  of  Parliament  will  ad«'  it.1’ 

Ordered,  That  the  laid  Report  be  taken  ijitu  Conlideraiion  To-morrow 
Morning. 

Mercurii , M die  Junii,  1701. 

The  Houle  (according  to  Order)  took  into  Confideration  the  Report 
of  the  Conference  with  the  Lords  Yellerday. 

Ordered,  That  a free  Conference  be  deiited  with  the  Lords  upon  the 
Subject-Matter  of  the  laft  Conference. 

Mr.  Hareturt  reported  from  the  Committee  appointed  to  draw  up  Arti- 
cles of  Impeachment,  That  they  had,  according  to  Order,  drawn  up 
an  Anfwer  to  the  Meflage  from  the  Lords  on  Monday  laft,  for  appointing 
the  Trial  of  the  Lord  Somers  upon  Friday  next,  winch  they  had  directed 
him  to  report  to  the  Houfe  ; which  he  read  in  his  Place,  and  afterwards 
delivered  in  at  the  Clerk’s  Table;  where  the  lame  was  read,  aud  agreed 
unto  by  the  Houfe,  and  is  as  followeth,  viz. 

“ TheCommons,  on  Monday  laft,  received  a Mcflagc  from  your  Lord- 
“ fliips.  That  your  Lordlhips  had  appointed  the  Trial  of  John,  Lord 
“ Somers , upon  Friday  next,  on  their  Impeachment  agamlt  hun ; in 
“ which  they  obfrrve  your  Lordlhips  have  not  nominated  any  Place  for 
“ his  Trial,  though  your  Lordlhips  thought  fit  to  make  that  Matter  on 
“ the  laft  Impeachment  for  Mifdcmeanour  the  Subjefl  of  a long  Debate. 

“ And  they  cannot  but  take  Notice,  That  your"  Lordlhips  have  taken 
“ as  long  a Time  to  give  your  Anfwer  to  the  Commons  Delire  of  a 
“ Committee  of  both  Houfes,  delivered  at  a Conference  on  Friday  laft,  as 
“ you  arc  pleafed  to  allow  the  Commons  to  have  of  the  Day  appointed  by 
“ your  Lordlhips  for  the  faid  Trial. 

“ Your  Lordlhips  appointing  fo  Ihort  a Day,  efpecially  whilft  the  Pro- 
“ pofition  made  to  your  Lordlhips  for  a Committee  of  both  Houfes  was 
“ undetermined,  tnc  Commons  take  to  be  luch  a Hardlhip  to  them,  and 
“ fuch  an  Indulgence  to  the  Pcrfons  accufed,  as  is  not  to  be  paralleled  in 
“ any  Parliamentary  Proceeding. 

The  Commons  mull  likewife  acquaint  your  Lordlhips,  That  their 
“ Experience  of  the  Interruption  of  a former  T rial  on  an  Impeachment 
“ for  Mifdemeanours,  for  Want  of  fettling  the  Preliminaries  between  the 
“ Two  Houfes,  obliges  them  to  infill  on  a Committee  ol  both  Houfes 
“ for  preventing  the  like  Interruption. 

“ And  they  conceive  'twould  be  very  prepofterous  for  them  to  enter 
“ upon  the  Trial  of  any  of  thofc  Lords,  till  your  Lordlhips  difeover 

fomc  Inclination  to  make  the  Proceeding  thereupon  practicable;  and 
“ therefore  they  think  they  have  Reafon  to  infill  upon  another  Day  to 
“ be  appointed  for  the  Trial  of  the  Lord  Somers.  And  the  Commons 
“ doubt  not  but  to  fatisfy  your  Lordlhips,  at  a free  Conference  of  the 
“ Ncceflity  of  having  a Committee  of  both  Houfes,  before  they  can  pro- 
“ cced  upon  the  faid  T rial.” 

Ordered,  That  Mr.  Harcourt  do  carry  the  faid  Anfwer  to  the  Lords. 

Ordered,  That  Col,  Granville  do  go  to  the  Lords,  and  defire  the  free 
Conference. 

Mr.  Harcourt  reported.  That  he  had  (according  to  Order)  delivered  the 
Anfwer  to  the  Lords  Mcflagc. 

Jivis,  1 2 die  Junii,  17OI. 

Colonel  Granville  reported,  That  he  having  (according  to  Order)  been 
at  the  Lords  to  dcfirc  a free  Conference  with  their  Lordlhips  upon  the 
Subject- Matter  of  the  laft  Conference,  the  Lords  anfwercd.  That  they 
Will  fend  an  Anfwer  by  Meflengers  of  their  own. 

The  engrofled  Articles  of  Impeachment  againft  Charles  Lord  Halifax 
were  read. 

Ordered,  That  the  Articles  be  carried  to  the  Lords. 

Ordered,  That  Mr.  Bruges  do  carry  the  laid  Articles  to  the  Lords. 
Ordered , 'Chat  he  do  alio  pray  and  demand.  That  Charles  Lord  Hali- 


laft  Conference,  in  order  to  preferve  a good  Corrcfpondciice  with  the  \ fax  do  give  ltlEcient  Security  to  abide  the  Judgment  of  the  Houle  of 
tr ('..mmnnt  mKirh  rh-v  fhnll  aTwavs  endeavour.  T ^r»lc 


t*  Houfe  of  Commons,  which  they  fhall  always  endeavour. 

“ As  to  the  late  Mcflages  between  the  Two  Houfes,  their  Lordlhips  are 
“ well  allured,  that  on  their  Part  nothing  has  palled  but  what  wasagrec- 
“ abk«  the  Methods  of  Parliament,  and  proper  to  preferve  that  good 
« UnJerftanding  between  both  Houfes  which  is  ncceflury  for  the  carrying 
“ on  of  the  publick  Bufinds. 

*“  As  to  the  Propofal  of  the  Commons,  That  a Committee  of  both 
“ Houfes  fliould  be  appointed,  to  conflder  of  the  Ways  and  Methods  of 
it  Proceedings  on  Impeachments,  their  Lordlhips  cannot  agree  to  it ; 

1 . “ Bccaufe  they  do  not  find  that  fuch  a Committee  was  appointed  on 
« Occafion  of  Impeachments  for  Mifdemeanours;  and  their  Lordfhips 
“ think  them  (elves  obliged  to  be  extremely  cautious  in  admitting  any 
“ Thing  new  in  Matters  relating  to  Judicature. 

2.  “ That  although  a Committee  of  this  Nature  was  agreed  to  upon 
a the  Impeachments  of  the  Earl  of  Danby  and  the  five  Popilh  Lords  for 
“ High-Treafon;  yetit  wasupon  OccaGon  of  feveralconfiderableQueftions 
a and  Difficulties  which  did  then  arife.  And  their  Lordlhips  do  not  find 
“ that  the  Succefs  in  that  Inftance  was  fuch,  as  Ihould  encourage  the  pur- 
er fuing  the  fame  Methods  again,  though  in  the  like  Cafe  : The  Lords 
«c  obferving,  that  after  much  Time  fpent  at  that  Committee,  the  Dif- 
11  putes  were  fo  far  from  being  there  adjufted,  that  they  occafioned  an  ab- 
“ rupt  Conclufion  of  a SelEon  of  Parliament. 

o.  “ Their  Lordfhips  are  of  Opinion,  That  the  Methods  of  Proceed- 
“ in<rs  on  Impeachments  for  Mifdemeanours  are  fo  well  fettled  by  the 
“ Urage  of  Parliament,  that  they  do  not  forefee  any  Difficulties  likely  to 
« happen  ; at  lead  none  have  been  yet  Hated  to  them:  And  all  the  Pre- 
11  liminarics  in  the  Cafe  of  Stephen  Goudet It,  and  others  (which  was  the 

laft  Inftance  of  Impeachments  for  Mifdemeanours)  were  eafily  fettled 
“ and  agreed  to  without  any  fuch  Committee. 

“ The  Lords  cannot  nut  obferve,  That  this  Propofal  of  the  Com- 
“ mons  comes  fo  very  late,  that  their  Lordlhips  can  expedt  no  other 
“ Fruit  of  fuch  a Committee,  but  the  preventing  of  the  Trials  duiitu- 
11  thisScffion. 


Lords. 

A Meflage  from  the  Lords  by  Dr.  Newton  and  Mr.  Gery. 

Mr.  Speaker,  Wc  are  commanded  by  the  Lords  to  acquaint  this  Houle, 
That, 

“ In  Anfwer  to  the  Mcflagc  from  the  Houfe  of  Commons  of  the  tenth 
“ Inftant,  the  Lords  fay.  That  although  they  take  it  to  be  unparliamcn- 
“ tary  in  many  Particulars,  yet  to  lhew  their  real  Defire  of  avoiding  Dif- 
“ putes,  and  removing  all  Pretence  of  delaying  the  Trials  of  the  im- 
“ peached  Lords,  they  will  only  take  Notice  of  that  Part  of  their  Mcf- 
“ fage,  wherein  die  Commons  propofc  fomc  Things  as  Difficulties  in  rc- 
“ fpc&  of  the  Trials,  which  Matters  rclatingwholly  to  their  Judicature, 
“ and  to  their  Rights  and  Privileges  as  Peers,  they  think  fit  to  acquaint 
“ the  Commons  with  the  following  Rclbiutians  of  the  Houfe  of  Lords.” 

I.  That  no  Lord  of  Parliament , impeached  of  High  Crimes  and  Mifde- 
meancun,  and  coming  to  his  Trial,  Jhall,  upon  his  Trial,  be  without  the  Bar. 

II.  That  no  Lord  of  Parliament,  impeached  of  High  Crimes  and  Mifde- 
meanours, can  be  precluded  from  voting  on  any  Occafion,  except  in  Ms  own  Trial. 

a Their  Lordlhips  further  take  Notice  of  a Miftake  in  Point  of  Fact 
« alledgcd  in  the  Mcflagc  of  the  Commons,  it  no  way  appearing  upon 
“ their  Journals,  that  the  Lords  impeached  have  voted  in  their  own  Calc, 

“ The  Lords,  being  well  allured  that  all  the  Steps  that  have  been  taken 
“ by  them  in  relation  to  thefc  Impeachments,  are  warranted  by  the 
1*  Practice  of  their  Anceftors,  and  the  Ufage  of  Parliament,  have  Reafon 
«*  to  expect  the  T rials  fhall  proceed  without  Delay.” 

Alfo,  That  they  are  commanded  by  the  Lords  to  acquaint  this  Houfe, 
That, 

In  Anfwer  to  the  Meflage  of  the  Houfe  Commons  Yellerday,  the 
11  Lords  fay.  That  they  cannot  give  a greater  Evidence  of  their  iincerc 
« and  hearty  Dcfires  of  avoiding  all  Differences  with  the  Houle  of  C6m- 
1*  mons,  and  of  proceeding  on  the  Trials  of  the  Impeachments,  than 
* “ 
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44  hy  no*  taking  Notice  of  the  fevefal  juft  Exceptions  to  which  that 
“ Mcfiagc  is  liable,  both  as  to  the  Matter  and  Expreffions. 

“ The  Lords  have  nothin:;  farther  from  their  Thoughts,  than  the  go- 
“ ing  about  to  do  any  thing  wh'ch  might  have  the  lead  Appearance  of 
“ Hardfhip  with  Relation  to  the  Commons. 

44  But  the  Anfwer  of  the  Lord  Sumer  1 to  the  Articles  exhibited  againft 
“ him,  having  been  fent  down  to  the  Commons  on  the  twenty-fourth  of 
“ May  laft,  ami  they  having  by  their  Mclfage  of  the  thirty-firft  of  May, 

“ fignified  to  their  Lordfhips  their  Imeminnof  beginning  with  the  Trial 
“ of  his  impeachment  in  the  firft  Place: 

44  The  Lords,  confidering  how  fa.  the  Scffion  is  advanced,  thought  it 
“ reafonsblc  to  appoint  the  thirteenth  lnilant  for  the  faid  T rial,  their 
“ Lordfhips  finding  ftvera!  Precedents  of  appointing  Trials  in  Impcach- 
“ ment  within  a fhortcr  Time. 

“ The  Lords  alfo  think  it  incumbent  upon  them  to  endeavour  to  dif- 
“ patch  the  Trials  of  all  the  impeached  J.ords  before  the  Rifmg  of  the 
“ Parliament.  This  is  what  Jullice  requires,  and  cannot  be  looked 
11  upon  as  a Matter  of  Indulgency  : Ncverthelefs,  that  the  Commons 
“ may  fee  how  ddirous  their  Lordfliips  are  to  comply  with  them  in  any 
“ Piling  which  may  be  confident  with  Jullice,  they  have  appointed  the 
*•  T rial  of  impeachment  againll  John  Lord  Semen  on  Tuefday  the  feven- 
“ teenth  of  this  Inftant  June,  at  ten  o’Clock  in  the  Forenoon,  in  the 
“ Houle  of  Lords,  which  will  be  then  fitting  in  IP'eJIminJh'  -I}r,U." 

Alfo,  That  they  were  commanded  by  the  Lords  to  acquaint  this  Efoufe, 
That  the  Lords  do  agree  to  a free  Conference  with  the  Commons,  as 
defined  ; and  do  appoint  To-morrow  at  one  o’Clock  in  the  Painted-Chamber. 

Ordered,  That  the  faid  two  firft  Mt  fiages  be  referred  to  the  Committee 
who  were  appointed  to  draw  up  the  Articles  of  Impeachment. 

p'entriif  1 3 die  Jitnll,  ijfss. 

Mr.  St.  John  reported  from  the  Committee  to  whom  it  was  referred  to 
draw  up  the  Articles  of  Impeachment,  and  to  whom  the  Mcfiages  from 
the  Lords  Ytftcrdsy  were  referred.  That  they  had  drawn  up  an  Anfwer 
to  the  find  Mel&gcs,  which  they  had  diredted  him  to  report  to  the  Houle  j 
which  he  read  in  his  Place,  and  afterwards  delivered  in  at  the  Clerk’s  Ta- 
bic ; where  the  fame  was  read  and  agreed  unto  by  the  Houle,  and  is  as 
followcth,  viz. 

“ The  Houle  of  Commons  find  greater  Reafon  to  infill  upon  their  Pro- 
“ pofal  of  a Committee  of  both  Houfes  from  the  two  Mcfiages  received 
“ Ycllcrday  from  your  LorJfhips ; for  their  Ambiguity  and  Uncertainly 
44  do  {hew  the  Methods  of  former  Parliaments  to  be  the  moll  proper  Way 
“ for  Difpatch  of  Bulimfs, 

“ The  Commons  have  been  obliged  to  employ  that  Time  in  confidering 
“ and  anfwcring  your  Lordfhips  Mcfl'agcs,  which  otberwife  would  have 
“ been  fpent  in  preparing  for  the  Lord  Somers’ s Trial ; fothat  the  Delay 
“ mull  be  charged  where  the  Occafion  arifeth,  .^nd  die  Commons  have 
44  defired  a Committee  of  both  Houfes,  toadjuft  the  Preliminaries  of  the 
44  Trials,  cannot  but  think  it  flrange  your  Lordfhips  fhould  come  to  Re- 
44  folutious  upon  two  of  thole  Points,  while  the  Propofal  of  tire  Houfc 
44  of  Commons  is  under  Debate  at  Conferences  between  the  two  Houfes, 

44  the  Commons  having  other  Difficulties  to  propofc,  which  concern 
44  them  as  Profccutors,  and  all  future  Impeachments. 

44  And  though  the  Commons  leave  the  Suhjecl  of  your  Lordfhips  Re- 
44  folutions,  with  other  Things,  to  be  debated  at  a Committee  of  both 
44  Houfes ; yet  they  cannot  but  obfirve  that  your  Lordfhips  lecond  Rc- 
44  folution  is  no  diredt  Anfwer  to  the  Commons  Propofal ; which  was, 
M Whether  Peers  impeached  of  the  fame  Crimes  lhall  vote  for  each  other 
44  upon  their  Trial  for  the  fame  Crimes  r And  the  Commons  cannot  be- 
44  lievc  that  any  fuch  Rule  can  be  laid  down  in  plain  Words,  where  there 
“ is  a due  Regard  to  Jullice. 

44  And  as  to  what  your  Lordfhips  obferve.  That  there  is  a Miftake  in 
44  Point  of  Fail  ailedged  by  the  Commons;  this  Houfc  may  rake  Notice 
44  of  the  Cautions  ufcd  bv  your  Lordfhips,  in  wording  that  Part  of  your 
“ Mefiaac  ; for  they  know' your  Lordfhips  are  too  well  acquainted  with 
“ the  Truth  of  the  Fait,  to  affirm  that  the  impeached  Lords  did  not  vote 
“ in  their  own  Calcs  : And  though  the  appearing  or  not  appearing  upon 
44  your  Lordfhips  Journal,  does  not  make  it  more  or  left  agreeable  to  the  1 
11  Rules  of  Jullice,  yet  the  Commons  cannot  but  add  this  further  Qbfcr- 
44  vation  from  your  Lordfhips  Journal,  That  the  impeached  Lords  Pre- 
44  fence  is  not  only  recorded  when  thofe  Votes  pafll-d,  but  they  alfo  find 
44  fome  of  them  appointed  of  Committees  for  preparing  and  drawing  up 
“ the  MefTaoes  and  Anfwers  to  the  Houfe  of  Commons ; which  they  do 
44  not  think,  has  been  the  bell  Expedient  for  preferving  a good  Corrcfpon- 
« deuce  between  the  two  Houfes,  or  adjuiling  what  will  be  necefiary 
“ upon  thefc  Trials:  And  therefore  the  Commons  cannot  think  ttagree- 
44  able  to  the  Rules  of  Parliament  for  them  to  appear  at  a Trial,  tOl  all 
44  necefiary  Preliminaries  arc  firft  fettled  with  your  Lordlhips.” 

Ordered,  That  the  faid  Anfwer  be  fent  to  the  Lords. 

Ordered , That  Mr.  St.  John  do  carry  the  laid  Anfwer. 

Ordered , That  the  Committee  who  managed  the  lad  Conference  do  ma- 
nage the  free  Conference. 

And  the  Managers  went  to  the  Conference  ; and  being  returned, 

Mr.  Harcsui  t reported  what  had  happened  at  the  Conference  in  a Speech 
of  the  Lord  Havtrjhfim,  upon  which  the  Managers  thought  fit  to  with- 
draw from  the  Conference,  to  the  End  they  might  acquaint  the  Houle 
therewith. 

Ordered , That  the  Managers  do  withdraw  into  the  Speakers  Cham- 
ber and  colled  the  Matter  of  the  Conference,  and  what  was  faid  by  the 
Lord  Haver  them,  and  report  the  lame  to  the  Houfe.  And  the  Committee 
withdrew  ; and  the  Houle  adjourned  till  the  Return  of  the  Committee. 

The  Committee  being  returned, 

Mr  Heir  court  reported  the  Matter  of  the  free  Conference,  and  the  Words 
which  the  Lord  Heverjham  had  fgcke  thereat,  which  he  read  in  hit  Place, 


and  afterwards  delivered  in  at  the  Clerk’s  Tabic ; where  the  fame  was  read, 
and  is  followcth,  viz. 

44  That  the  Managers  appointed  by  this  Houfe  met  the  Lords  at  a free 
Conference,  the  Subject-Matter  whereof  was  o;-cncd  by  Mr.  H nr  court, 
and  immediately  afterwards  further  argued  by  Sir  Bnrthslomnv  Shower, 
44  It  was  infilled  on  bv  each  of  thein,  That  the  ReafonS  offered  by  th  ir 
Lordfhips  at  the  laft  Conference,  were  not  fufficicnt  for  their  Lordfhips 
difagrecing  to  a Committee  of  both  Houfes,  defiled  by  the  Commons 
at  the  firft  Conference. 

44  That  notwithftanding  thofe  Reafons,  the  Commons  ftil)  thought  a 
Committee  of  both  Houfes  abfolutcly  necefiary  for  adjuiling  and  pre- 
venting fuch  Differences  as  had  happened,  or  might  arife  previous  to, 
or  upon  the  Trials;  and  therefore  infilled  that  fuch  a Committee  fhould 
be  appointed  before  the  Commons  could  proceed  on  any  Trial. 

“ 'Twas  urecd  ns  one  Reafon  for  fuch  a Committee,  That  many  Dif- 
ficulties might  happen,  whereby  the  T rials  might  be  obftrurfted,  if  the 
Preliminaries  fhould  not  be  firft  adjufled ; as  one  Inflaucc,  that  Point 
of  fcvcral  Lords  being  under  Impeachments  of  ihc  fame  Crimes,  vot- 
ing on  each  others  Trials,  was  mentioned. 

44  The  Lord  Steward  firft  replied,  and  nothing  was  offered  by  his  Grace 
but  what  was  material  arid  pertinent  to  the  Matter  in  kjucflion,  and 
agreeable  to  the  Method  of  Pailiamcnt  in  free  Conferences. 

44  That  John  Lord  Haver jiiunr  Ipokc  immediately  after,  and  in  his  Lord- 
“ Chip’s  Dsfcourfe  ufed  ihcfe,  or  the  like  ExprefHons.” 
f~\  N E Thing  there  is,  though  I cannot  freak  to  it,  l/eauft  1 am  hand  rep  by 
the  Orders  of  the  Houf  ; yet  it  mujl  h.rVe  feme  Anfu/tr ; Th,et  as  to  tee 
Lords  voting  in  their  own  Cafe  ; it  requites  an  dn fiver,  though  / can  net  go  into 
the  Debate  of  it.  Tht  Commons  them  [elves  have  mode  tin  Precedent,  for  in 
ihcfe  Impeachments  they  hove  allowed  Men  guilty  of  the  f eme  Crimes  to  vote  in 
their  own  Hrufe,  and  therefore  tut  have  net  made  any  Djlhtdlicn  in  mr  H uft, 
that  fmt  fhould  vote,  and  fame  not.  The  Lords  have  fo  high  an  Opinion  of  the 
Jujuet  of  the  Houfe  ef  Commons,  that  they  hope  Jnjlice  [hull  never  be  made  uj: 
of  as  a Majk  fir  any  Deftqn  ; and  therefore  give  me  Leave  to  fay  (though  lain 
net  to  argtu  it)  'tie  11  plain  Deimnjbatton,  that  the  C:mmont'ihinA  tbele  Lit  ds 
innocent',  and  1 think  the  Proportion  is  undeniable,  for  there  art JiV/rat Lords  in 
the  fame  Crimes,  in  the  fame  Fuels,  there  is  no  Dif/inition : And  the  Commons 
leave  fome  oj  theft  Men  at  the  Head  of  Affairs,  near  th:  King's  Perfn,  to  do 
any  Mi f chief  if  their  Per  font  Were  inclined  to  it,  and  impeach  Others,  when  tiny 
O’c  hub  alike  guilty,  and  concerned  in  the  fame  Facts,  7 his  is  a Thing  I was 
in  hopes  l Jhsuid  never  have  beard  ajfertcd , when  tit  Beginning  of  it  ness  from 
the  Houfe  of  Common t. 

44  Thefc  Exprcffions  were  inff  .intly  objected  to  by  Sir  Chrijitpber  Muf- 
44  grave-,  and  the  Managers  took  them  to  be  fo  great  an  Afpcrlion  on  the 
44  Honour  of  this  Houfe,  that  they  thought  thcmfelves  obliged  in  Duty 
44  immediately  to  withdraw  from  the  free  Conference.” 

As  the  Managers  were  withdrawing,  his  Grace  my  Lord  Steward 
fpokc  to  the  EffetS  following  ; 44  That  he  hoped  we  would  not  think  that 
“ Lord  had  any  Authority  from  the  Houfe  of  Lords,  to  ufe  any  fuch  Ex- 
44  preffions  towards  the  Commons.” 


Ref olvtd.  That  John  Lord  Havirfham  hath,  at  the  free  Conference  this 
Day,  uttered  mofl  handalous  Reproaches  and  falfc  Expreflions,  highly 
reflecting  upon  the  Honour  and  Juftice  of  the  Houfe  of  Commonr-,~ani 
tending  to  the  making  a Breach  in  the  good  Corrcfpondencc  between  tho 
Lords  and  Commons,  and  to  the  interrupting  the  publick  Jullice  of  the 
Nation,  by  delaying  the  Proceedings  on  the  Impeachments. 

1 Refclved,  That  John  Lord  Havcxfbam  be  charged  before  the  Lords  for 
(he  Words  fpoken  by  the  faid  Lord  this  Day  at  the  free  Conference  : And 
that  the  Lords  be  defired  to  proceed  in  Juftice  againll  the  faid  Lord  H.:- 
verjhatn,  ami  to  inflict  fuch  Funiftiment  upon  the  faid  Lo  rd,  as  to  high  an 
Offence  againll  the  Houle  of  Commons  does  deferve. 

Ordered,  That  Sir  Chrijlapher  Mufgrave  do  carry  the  faid  Charge  and 
Refolution  to  the  Lords. 

A Mcfiagc  from  the  Lords  by  Dr.  Newton  and  Mr.  Geiy. 

Air.  Speaker,  The  Lords  having  been  informed  by  their  Managers, 
that  fome  Interruption  happened  at  the  free  Conference,  which  their 
Lordfhips  ate  concerned  at,  becatife  they  wifh  that  nothing  fhould  interrupt 
the  public  Bufnjefs,  do  defire  the  Commons  would  come  again  prefemiy 
to  the  faid  free  Comference,  which  they  do  not  doubt  will  prove  the  beft 
Expedient  to  prevent  the  Inconvenience  of  a Mifunderflanding  upon  what 
has  paft. 

Re  five d,  That  this  Houfe  will  fend  an  Anfwer  by  Meflengers  of  their 

And  the  Meflengers  were  called  in  again,  and  Mr.  Speaker  acquainted 
them  therewith. 

Sir  Chrijlopber  Mufgrave  reported.  That  he  had  been  at  the  Lords,  and 
(according  to  Order)  delivered  the  Charge  and  Refolution  of  the  Houfe. 
relating  to  the  Lord  Haverftiam. 

Salbati,  14  die  Junii , ryot. 

A Mcfiagc  from  the  Lords  by  Sir  John  Hf/cins  and  Dr.  Newton. 

Mr.  Speaker,  The  Lords  have  commanded  us  to  acquaint  this  Houfe, 

That  upon  the  Occafion  of  their  laft  Mefiage  Yeflerday,  in  order  to 
continue  a good  Correfpondence  between  the  two  Houfes,  their  Lordfliips 
did  immediately  appoint  a Committee  to  ftate  the  Matter  of  the  free  Con- 
| fercnce,  and  alfo  to  infpecl  Precedents  of  what  has  happened  of  the  like 
Nature;  and  that  the  publick  Bufinefs  may  receive  no  Interruption,  the 
Time  defired  by  their  Lordfhips  for  renewing  the  free  Conference  being 
clapfcd,  their  Lordfhips  defire  a prefent  free  Conference  in  the  Painted- 
Chamber,  upon  the  Subjedl-Matter  of  the  laft  free  Conference.  . 

Refclved,  That  this  Houfe  will  fend  an  Anfwer  by  Meficngcrs  of  their 
own. 

And  the  Mcfiengers  were  called  in  again,  and  Mr.  Speaker  aquainted 
them  therewith, 

Reffvedt 
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Rrfobed,  That  an  AnlVcr  be  return’d  to  the  Lords,  That  the  Com- 
mons are  extremely  dcfircus  to  preferve  a good  Correfpondence  between 
the  Two  Houles,  and  to  expedite  the  Trials  of  the  impeach'd  Lords  ;hur 
«lo  conceive  his  not  confident  with  die  Honour  of  the  Commons  to  renew 
the  free  Conference,  until  they  have  received  Reparation  by  their  Lord- 
fhips doing  jufiicc  upon  ‘John  Lord  Heiv'rrjbam,  for  the  Indignity  he  Yef- 
terday  offer  d to  the  Houfc  of  Commons. 

Ordered,  That  the  Lord  Corine  do  carry  the  faid  Anfwer  to  the  Lords. 
Mr.  Bruges  reported.  That  he  had  carried  the  Articles  of  Impeachment 
againft  CTi/7./ Lord  Halifax  to  the  Lords,  and  had  demanded,  ’I  hat  the 
faid  Lord  Hal  fax  do  give  Security  to  abide  the  Judgment  of  the  Houle  of 
Lords. 

The  Lord  Chtir.e  reported,  That  he  hail  (according  to  Order)  been  at 
the  Lords,  and  delivered  tile  Anfwer  to  their  Lordfhips  Meflage. 

Lunx,  ib  die  fur. ii,  1701. 

A Mvfiage  from  the  Lords  by  Sir  Richard  Halford  and  Dr.  Newton. 

Air.  Speaker,  We  axe  commanded  by  the  Lords  to  acquaint  this  Houfc, 
That  the  Lord  Somers  having  inform’d  the  Lords,  that  Sir  Stephen  Fox, 
Join  Smith,  Efq.  William  Lswnds,  Efq.  Stephen  Harvey , Efq.  and  WU- 
Fr.en  Gtdjhtt,  Elq.  Members  of  this  Houle,  may  he  materia!  Witnefles  for 
him,  at  his  Trial  on  Tuefday  next  in  Wejlminjler- Hall,  the  Lotds  d.  fire 
that  they  may  have  Leave  to  attend  and  give  their  Tellimonies  at  the  faid 
Trial.  And  that  a Letter  which  his  Majefty  was  pleafed  to  write  to  him 
in  169S.  being  now  in  this  Houfc,  will  be  neceflary  for  liis  Defence  at 
his  Trial,  they  defire  that  the  faid  Letter  may  be  produced  at  the  faid 
Trial. 

Refthed,  That  this  Houfc  will  fend  an  Anfwer  to  the  faid  Meflage  by 
Meflengers  of  their  own. 

And  the  Mdlcngers  were  call’d  in  again,  and  Mr.  Speaker  acquainted 
them  therewith. 

Ordered,  That  the  Committee  who  were  appointed  to  draw  up  the  Ar- 
ticles of  Impeachment,  do  coufidcr  of  the  Rcafons  why  this  Houfc  can- 
not proceed  to  the  Trial  of  the  Loid  Somers  To-morrow  Morning,  and 
report  the  lame  to  the  Houfc. 

Ordered,  That  the  faid  Mefliige  be  referred  to  the  faid  Committee. 

A Mefliige  from  the  Lords  by  Sir  John  Francklyn  and  Sir  Richard Ho  ford. 
Mr.  Speaker,  We  are  commanded  by  the  Lords  to  acquaint  this  Houfe, 
That  the  Lords  taking  into  their  Care  the  ordering  of  the  Trial  of  John 
Lord  Somers  on  Tuefday  the  17th  of  'June  Inftant  at  Ten  of  the  Clock  in 
Wejlmirftcr- Hal!,  have  prepared  fornc  Notes  and  Rules  to  be  nbfemd  at 
the  faid  Trial,  which  the  Lords  have  thought  fit  to  communicate  to  this 
Houfe. 

Die  Luna,  16  Junii,  1701. 

That  the  whole  Impeachment  is  to  be  read,  and  then  the  Anfwer  ; 
which  being  done,  the  Lord-Keeper  is  to  tell  the  Commons,  That  now 
they  may  go  cn  with  their  Evidence. 

Then  the  Lord  Keeper  is  to  declare.  That  now  the  Court  is  proceed- 
ing to  hear  the  Evidence,  and  defire  the  Peers  to  give  Attention. 

If  any  of  the  Peers,  or  the  Members  of  the  Houfe  of  Commons  that 
manage  the  Evidence,  or  the  Lord  impeach’d,  do  deGre  to  have  any  Quei- 
t:on  afield,  they  mull  defire  the  Lord-Keeper  to  alk  the  fame. 

If  any  Doubt  doth  nrile  at  the  Trial,  no  Debate  is  to  be  in  the  Court, 
but  the  Quellion  fufpended  to  be  debated  in  this  Houfe. 

The  Me/nbers  of  the  Houfe  of  Commons  to  be  there  before  the  Peers 

come. 

None  to  be  covered  at  the  T rial,  but  the  Peers. 

That  fuch  Peers  at  the  Trial  of  the  impeach’d  Lord,  who  at  the  In- 
flance  of  the  faid  Lord,  or  of  the  Commons,  (hall  be  admitted  Witnefles, 
are  to  be  fworn  at  the  Clerk’s  Table,  and  the  Lord-Keeper  to  adminifler 
the  Oath,  and  to  deliver  their  Evidence  in  their  own  Places. 

Thole  Witnefles  that  are  Commoners  are  to  be  fworn  at  the  Bar  by  the 
Clerk,  and  are  to  deliver  their  Evidence  there. 

The  Oath  to  be,  , 

The  Evidence  which  you  fall  give  upon  the  Impeachment  of  — 

Jhall  he  the  Truth,  the  whole  Truth,  and  nothing  but  the  Truth ; fo  help 
you  God,  and  the  Contents  of  this  Book. 

The  impeach'd  Lord  may  crofs-examine  Witnefles  viva  voce. 

Ordered , That  the  faid  Meflage,  or  Notes  and  Rules,  be  referred  to  the 
Committee  appointed  to  draw  up  the  Articles  of  Impeachment. 

A Meflage  from  the  Lords  by  Sir  John  Francklyn  and  Sir  Richard Holford. 
Mr.  Speaker , The  Lords  have  commanded  us  to  acquaint  this  Houfe, 
That  the  Lord  Halifax  hath  put  in  his  Anfwer  to  the  Articles  exhibited 
a-r.iiiift  him  by  this  Houfe,  and  to  deliver  a Copy  thereof  to  this  Houfc. 

Alfo  the  Lords  have  commanded  us  to  acquaint  this  Houfe,  That  this 
Houfe  having,  the  firfl  Day  of  April,  fent  up  to  their  Lordlhips  an  Im- 
peachment again  11  William  Earl  of  Portland,  for  High  Crime-  and  Mif- 
demeanours,  and  there  being  as  yet  no  particular  Articles  exhibited  againft 
him,  their  Lordlhips  think  theinfelvcs  obliged  Co  put  this  Houfe  in  mind 
thereof. 

A Meflage  from  the  Lords  by  Sir  John  Francklyn  and  Sir  Richard  Hi  ford. 
Mr.  Speaker , W c are  commanded  by  the  Lords  to  acquaint  this  Houfe, 
That  for  the  keeping  a good  Correfpondence  between  the  Two  Houfes, 
and  to  put  the  Charge  againft  John  Lord  Haverjham  in  a Courfc  of  Juf- 
ticc,  at  bis  Lordlhi p’s  Motion,  have  ordered  his  Lordlhip  a Copy  of  the 
Charge  againft  him,  and  that  he  do  put  in  his  Anfwer  (hereunto,  in  or- 
der to  bring  that  Matter  to  a fpeedy  Judgment. 

Marti  1,  17  die  Junii,  1701. 

Ordered That  no  Member  of  this  Houle  do  prefume  to  go  into  the 
Place  appointed  by  the  Lords  for  the  Trial  of  the  Lord  Somers , without' 
Leave  of  this  Houfe. 

Ord  -ed,  That  the  Serjeant  at  Arms  attending  this  Houfe,  do  go  with 
the  Mace,  and  fummon  all  the  Members  of  this  Houfe  that  are  in,  or 
about  Wtjiminjltr-Hall , immediately  to  attend  the  Service  of  the  Houfc. 
And  he  went  accordingly ; and  being  return’d. 


Mr.  Harcouri  reported  from  the  Committee  appointed  to  draw  up  Ar- 
ticles of  Impeachment,  and  to  whom  the  Mefiages  from  the  Lords  Ycf- 
terday  were  referrd,  to  draw  up  Reafnns  why  they  cannot  proceed  to  the 
Trial  of  the  Lord  Senun  this  Day,  That  they  had  drawn  up  Reafons, 
which  they  had  diredled  him  to  report  to  the  Houfe  accordingly,  which 
he  read  in  his  Place,  and  afterwards  deliver’d  in  at  the  Clerk's  Table, 
where  the  fame  were  read  and  agreed  unto  by  the  Houfc,  and  are  as  follow. 


1 rT’Il  E Commons,  in  this  whole  Proceeding  againft  the  impeach’d 
‘ Lords,  have  aHed  with  all  imaginable  Zeal  to  bring  them  to  a 
‘ fpeedy  Trial ; and  they  doubt  no£  but  ’twill  appear,  by  comparing 
‘ their  Proceedings  with  all  others  upon  the  like  Occafion,  that  the 
‘Houfe  of  Commons  have  nothing  to  blame  (hemfelves  for,  but  rhac 

* they  have  not  exprefled  the  Rcfcntment  their  Anceftors  havejuftly 

* fliewed  upon  much  lefs  Attempts,  which  have  been  made  upon  the 

* Power  of  Impeachments. 

•‘  The  Commons,  on  the  tbirty-firft  of  May,  acquainted  your  Lord- 
‘ (hips,  that  they  thought  it  proper,  from  the  Nature  of  the  Evidence, 

‘ to  proceed  in  the  Gift  Place  upon  the  Trial  of  the  Lord  Somers,  upon 

* the  firfl  Intimation  from  your  Lordlhips  fome  Days  afterwards.  That 
4 you  would  proceed  to  the  Trial  of  any  of  the  impeach’d  Lords,  whom 

the  Commons  fhould  be  firfl  ready  to  begin  with  ; notwithflanding  your 
‘ Lordlhips  had  before  thought  fit  to  appoint  which  Impeachment  fhould 

be  full  tried,  and  affix  a Day  for  fuch  Trial,  without  confuting  the 

Commons,  who  are  the  Profecutors. 

“ The  Commons  determining  to  expedite  the  Trials  to  the  utmoft  of 
“ their  Power,  in  hopes  of  attaining  that  End,  and  for  the  more  fpeedy 
“ and  eafy  adjufting  and  preventing  any  Differences  which  had  happen’d, 

“ or  might  arife,  previous  to  or  upon  thefc  Trials,  propofrJ  to  your 
“ Lord  fir  ips  at  a Conference,  the  moft  parliamentary  and  effectual  tVle- 
“ chod  for  that  Purpofe,  and  that  which  in  no  manner  intrench’d  upon 
“ your  Lordlhips  Judicature,  That  a Committee  of  both  Houfes  fhould 
4‘  be  nominated  to  confidcr  of  the  moft  proper  Wavs  and  Methods  of 
k‘  Proceedings  upon  Impeachments,  according  to  the  U fage  of  Parliament. 

“ In  the  next  Meflage  to  the  Commons,  upon  Monday  the  ninth  of 
“ June,  your  Lordlhips  thought  fit,  without  taking  the  lenft  Notice  of 
“ this  Propofition,  to  appoint  the  Friday  then  following,  for  the  Trial  of 
“ the  faid  Lord  Somers ; where  unto,  as  well  as  to  many  other  Mefiages 
“ and  Proceedings  of  your  Lordlhips  upon  this  Occafion,  the  Houfe  of 
“ Commons  might  have  juflly  taken  very  great  Exceptions;  yet,  as  an 
“ Evidence  of  their  Moderation,  and  to  (hew  their  Readinefs  to  bring 
“ the  impeach’d  Lords  to  fpeedy  Jufiicc,  the  Commons  infilled  only  on 
“ their  Propofition,  for  a Committee  of  both  Houfes  to  fettle  and  adjuft 
“ the  neceflary  Preliminaries  to  the  Trial : Particularly,  Whether  the 
“ impeach’d  Lords  fhould  appear  on  their  Trial  a:  your  Lordlhips  Bar  as  ' 
‘‘Criminals?  Whether  being  under  Accufations  of  the  fame  Crimes, 

“ they  fhould  fit  as  Judges  on  each  others  Trial  for  thofc  Crimes,  or 
“ fhould  vote  in  their  own  Calcs,  as  ’tis  notorious  they  have  been  per- 
“ mitred  by  your  Lordlhips  to  do,  111  many  Infiances  which  might  be 
“ given?  To  which  Particulars  your  Lordlhips  have  not  yet  given  a di- 
“ reel  Anfwer,  though  put  in  Mind  thereof  by  the  Commons. 

“ Y'our  Lordlhips,  at  a Conference,  having  offered  fome  Reafons  why 
“ you  could  not  agree  to  a Committee  of  both  Houfes,  to  adjuft  the 
“ neceflary  Preliminaries,  the  Commons  thereupon  defired  a fire  Con- 
“ fercnce,  and  your  Lordfhips  agreed  thereunto  ; at  which  ’tis  well  known 
“ to  many  of  your  Lordfhips  who  Were  then  prefent,  wliatmofl  fcanda- 
“ lous  Reproaches,  and  falfc  Exprelfions,  highly  reflefting  upon  the  Ho- 
“ ni.ur  and  Juflice  of  the  Houfe  of  Commons,  were  utter’d  by  John  Lord 
“ Haverjham,  whereby  the  Commons  were  under  a Neceflity  of  withdraw- 
“ ing  from  the  faid  free  Conference  ; for  which  Offence  the  Commons 
“ have,  with  all  due  Regard  to  your  Lordlhips,  prayed  your  Lordfhips 
“ Juflice  againft  the  Lord  HcrjcrJham,  but  have  as  yet  received  no.  man - 
“ ncr  of  Satisfaction. 

“ The  Commons  reftrain  thcmfelves  from  enumerating  your  Lordfhips 
“ very  many  irregular  and  unparliamentary  Proceedings  upon  this  Occa- 
“ fion  ; but  think  it  is  what  they  owe  to  publick  Juflice,  and  all  theCoin- 
“ mons  of  England,  whom  they  reprefent,  to  declare  fome  few  of  thofc 
“ Reafons,  why  they  peremptorily  refufe  to  proceed  to  the  Trial  of  the 
“ Lord  Somers  on  the  leventeenth  of  June. 

“ Firfl,  Bccaufe  your  Lordfhips  have  not  yet  agreed.  That  a Ccmmit- 
“ tee  of  both  Houles  fhould  be  appointed  for  fettling  the  neceflary  Preli- 
“ minarics;  a Method  never  until  this  Time  denied  by  the  Houfe  of 
“ Lords,  whenfoever  the  Commons  have  thought  it  neceflary  to  defire  the 
“ fame. 


“ Secondly,  Should  the  Commons  (which  they  never  will  do)  be  con- 
“ rented  to  give  up  thofc  Rights  which  have  been  tranfmitted  to  them  from 
“ their  Anceftors,  and  are  of  abfolutc  NeceJfity  to  their  Proceedings  on 
“ Impeachments;  yet  whilfl  they  have  any  Regard  to  publick  Jullice, 
“ they  never  can  appear  as  Profecutors  before  your  Lordfhips,  ’till  your 
“ Lordfhips  have  firfl  given  them  Satisfaction,  That  Lprds  impeach’d  of 
“ the  fame  Crimes  fhall  not  fit  as  Judges  on  each  others  Trials  for  thofc 
“ Crimes. 

“ Thirdly , Bccaufe  the  Commons  have,  as  yet,  received  no  Reparation 
“ for  the  great  Indignity  offered  to  them  at  the  free  Conference  by  the 
“ Lord  Haverjham  : The  Commons  arc  far  from  any  Inclination,  and 
“ cannot  be  fuppofed  to  bs  under  any  Neceflity  of  delaying  the  Trial  of 
“ the  Lord  Somers : There  is  not  any  Article  exhibited  by  them  in  main- 
“ tenance  of  their  Impeachment  againft  the  Lord  Somers,  for  the  Proof 
“ whereof  they  have  not  full  and  undeniable  Evidence  ; which  they  will 
“ be  ready  to  produce  as  foon  as  jour  Lordlhips  (ball  have  done  Jullice 
“ upon  the  Lord  Haverjham,  and  the  neceflary  Preliminaries,  in  order  to 
“ the  faid  Trial,  (hall  be  fettled  by  a Committee  of  both  Houfes. 

“The  Commons  think  it  unnccefFary  to  obferve  to  your  Lordfhips, 
“ That  moft  of  the  Articles  whereof  the  Lord  Somers  ftands  im- 
“ peach'd,  will  appear  to  your  Lordfhips  to  be  undoubtedly  true  from 
“ Matters  of  Record,  as  wall  as  by  the  ConfefEoii  of  the  faid  Lord 

5*  Somers , 
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« Smer f,  in  his  Anftoer  to  the  (Viil  Articles,  tn  which  the  Common' 

“ JoiiHi  not  but  your  l.mJfljips  will  luve  a due  Regard  w:tcn  his  l rial 
**  fhatt  regularly  proceed." 

Refihed,  That  the  faid  Rcafnns  be  lent  by  a Meflbge  to  the  Lords. 

O'  Jenii,  That  the  E.rl  of  Dyfert  do  carry  the  laid  MdTigc. 

The  Eail  of  D,f*rt  reported  to  the  Houle,  That  he  had  ( according  to 
their  Order)  earned  up  their  Mefiage  to  the  Lords. 

Ordered.  That  n»  Member  -of  this  Houfc  do  prefume  to  appear  at  the 
Place  ere  cit'd  for  the  pretended  Trial  of  the  Impeachment  of  the  Laid 
Simrrt,  under  the  Penalty  of  incurring  the  utmolt  Difpleafure  of  this 
Huufe.  „ „ .. 

Merturii , t8  are  J unit,  1701. 

Ordered,  That  a Committee  do  infpecl  the  Lords  Journals,  with  rela- 
tion to  the  Proceedings  agsinil  the  impeached  Lords,  and  report  what 
they  find  therein. 

O'  Jar  nl,  Tha:  the  Committee  who  were  appointed  to  draw  up  the  Ar- 
ticles oi  Impeachment,  be  the  faid  Committee. 

Ordered,  That  no  Member  of  this  Houfe  do  prefume  to  go  out  of  Town. 
Ordered,  That  all  Members  of  this  Houfe  do  attend  the  Service  of  the 
Houfc  on  Friday  Morning  next. 

Penrris , 20  die  'funii,  170 1. 

A Mefiage  from  the  Lords  by  Sir  ‘John  Franklyn  and  Sir  Loan  IPiiliam 
Child. 

Mr.  Speaker,  W e are  commanded  by  the  Lords  to  acquaint  this  Houfe, 
That  the  Lards  have  appointed  Monday  the  twenty-third  Day  of  this  in- 
flan  t Jane,  at  Ten  of  the  Clock  in  the  forenoon,  for  the  Trial  of  Ed- 
Ward  Earl  of  Or  ford,  in  IVeflminjler •Hall. 

Alf  >,  Thai  they  arc  commanded  by  the  Lords  to  deliver  lo  this  Houfe 
a Copy  of  the  Lord  H.nurjhnm's  Anfwer  to  the  Charge  again II  him. 

Alio,  That  the  LouL,  in  Anfwer  to  the  Mefiage  of  the  Commons  of 
the  feventcemh  inllaiir.  fay,  the  only  true  Wry  of  determining  which  of 
the  two  Houf-s  has  acled  with  the  greatefl  Sincerity,  in  order  to  bring 
the  impeached  Lords  to  their  Trials,  is  to  look  back  upon  the  rclpcdivc 
Proceedings. 

The  Lords  do  not  well  underhand  what  the  Commons  mean  by  that 
Refcntmcnt  which  they  fpeak  of  in  their  Mefiage.  Their  Lordlhips  own 
the  Houfe  of  Commons  have  a Right  of  Impeaching,  and  me  Lords 
have  the  undoubted  Power  ol  doing  ju  lice  upon  tho'c  Impeachment},  by 
bringing  them  to  Trial,  and  condemning  or  acquitting  the  Parties  in  a 
reafonable  Time.  This  Power  is  derived  to  them  from  their  Anccfiors, 
which  they  will  not  fulfer  to  be  wrelled  from  them  byany  Pretences  what- 
foever. 

Their  Lordfliips  cannot  but  wonder,  that  the  Commons  fhotild  not  have 
propofed  a Committee  of  both  Houfcs  much  fooncr,  if  they  thought  it  fo 
neccflary  for  the  bringing  on  the  Trials;  no  Mention  being  made  or 
luch  a Committee  from  the  fir  ft  of  Ajail  to  the  fixth  of  June,  although, 
during  rhat  Interval,  their  Delays  were  frequently  complained  of  by  the 
.Houfe  of  Lords. 

The  Manner  in  which  the  Commons  demanded  this  Committee,  the 
Lords  look  upon  as  a direct  invading  of  their  Judicature;  and  therefore,  as 
there  never  was  a Committee  of  both  Houfcs  yielded  to  by  the  Lot iU  iti 
cafe  of  any  Impeachment  for  High  Crimes  and  Mi  (demeanours  ; To  their 
Lordfliips  do  inftft,  that  they  will  make  no  new  Precedent  upon  Mrs  Oc- 
caliun.  Many  Impeachments  for  Mifdemcanaurs  have  in  all  Times  been 
determined  without  Inch  a Committee  ; And  if  now  the  Commons  think 
ft-  by  an  unprecedented  Demand,  to  form  an  Excufc  for  not  profecucing 
their  Impeachments,  it  is  dcmonflrable  where  the  Obftruftton  li«. 

As  to  the  Preliminaries  which  the  Commons  mention  in  particular,  as 
proper  to  be  fettled  at  fuch  a Committee,  thev  have  received  the  Refolu- 
tmns  of  the  Iloufr  of  lairds  therein  by  their  McflVc  of  the  twe.ith  inftant, 
Irom  which,  being  Matters  relating  entirely  to  their  Judicature,  their 
Lordlhips  cannot  depart. 

As  to  the  Lft  Pictencc,  the  Commons  would  make  to  fh-lrer  the  de- 
laying the  Trials,  from  Ibmc  Ex  prcffions  which  fell  from  the  Lord  Ha- 
verjham  at  the  free  Conference,  at  which  Offence  was  taken,  their  Lord- 
fhfos  will  only  obferve,  , . , . , . , „ 

F-.rH  That  they  have  omitted  nothing  which  might  gi  ve  the  Commons 
all  reafonable  Satis ihitim.  of  their  Purpofe  to  do  them  jull.ee  m that  Mat- 
ter, fo  far  as  is  confiftent  with  doing  Jufhce  to  that  Lord;  and  alf..  to 
preferve  a good  Correfpondencc  with  them,  as  appears  by  the  fcvcral 

£&[  That 1 Tbi's  Bufinefs  has  no  Relation  to  the  T rial  of  the  im- 
peached Lords  and  therefore  their  Lordfliips  cannot  im.ig.he  whv  the 
Commons  Arnold  m»kc  S tisfac'Iion  and  Reparation  aga.nft  the  Lord  Ju- 
■verlhim  a necclT'ry  Condition  for  the  going  on  with  the  Trials,  and  at 
tile  Line  time  find  no  D.fHculty  in  proceeding  on  o.ner  Bufinefs. 

Refived,  In  Anlwcr  to  the  Mefiage  of  the  Lords,  appointing  Monday 
next  for  the  Tri-.l  of  the  Earl  of  Orfsrd., , That  the  Lords  have  been  .ic- 
auai, . ted,  that  the  Commons  would  proceed  in  the  firfl  Place  agamft  the 
f „rH  c ’ , . aivd  they  are  ready  to  go  to  that  Lord's  Trial  as  foon  as  the 
S for  .hr  Aff.0..  ofcntd  fo  for  Hfo.fo 

of  Commons  try  .hr  LorJ  Ur.'rfl™  * for  Free  Content.;  on  J ho. 
.hr  mb)  Preliminaries  an  eJj.ille.1  * • Comn.it.rr  of  both  Houfe- 
Order'd,  That  for  LorJ  M,'Jm  Jo  carry  thr  fold  Anfwer  to  .hr  Lnrdr. 
Tbr  LorJ  reported  fo  the  H-Jttie,  Thar  hr  had  (according  fo 

Order!  tarried  their  Anfwer  to  the  Lords.  . , „ , , , 

Mr  Brora  reported  from  for  Committer  appointed  to  inlpeS  for  Lord. 
Toornais,  with  relation  to  OS  Proceedings  agam«  foe  rn.pe.ched  Lords, 
inJ  report  the  lame  to  thrHoofr,  That  they  had  tnfpe-ard  the  f.ntr  ar- 
cordinglv,  and  had  Jitefled  hint  to  report  what  thry  hod  forreto,  which 
he  read  to  his  Place,  and  afterwards  delivered  tn  at  the  Clerk  s Tabic, 
Where  the  fame  was  trail,  and  is  as  Moweth,  » 

A Copy  of  the  Lordi  Journal. 

The  Hnuf-  heme  moved"  to  go  into  Wejlminjlcr-Hdl,  in  order  t£>  the 
Trial  of  the  Lord  Somers ; 

Vol.  VIII. 


After  Debate, 

* The  Qucltion  was  put,  Wh.ther  this  Hmife  fliall  go  this  Day  into 
Wtjltninjier-H all,  in  order  10  proceed  upon  the  Trial  of  the  Lard  Semen, 
at  cording  to  the  Older  *bc  Day  l 
It  was  rcfolvcd  in  the  Affir  native. 


Jane  16,  tp Oi. 

Diffentient * 

The  Rrafons,  by  ai 

a Order  of  the  next  Day, 

arc  here  expunged. 

Seaierjet, 

Scarfdale, 

Guilford, 

H.  London, 

Nottingham, 

GeMlfhin, 

Id  S’ marly. 

Fevrjhum, 

Chdll’fnd  ft. 

Rut ujlir 

Plymouth, 

Hrusard, 

Caernarvon, 

ANkgdue, 

Lexington, 

Marlborough, 

Denbigh, 

Peterborough, 

Oxford, 

Wurringten, 

To, net. 

Lo  JParr, 

7 he.  Rffm, 

Derby, 

Dai  t mouth. 

Ihnfdon, 

Jerneyn, 

Weymouth, 

Wt/hst, 

Nei  tbumberhnd. 

Jsnab.  Exon, 

• 7'Poh 

The  Lord  Bilhcp  c 

June  17. 

if  Hereford  being  lick,  his  Abfence  was  excufed 

the  Hall. 

A Mefiage  was  lent  to  the  Houfe  of  Commons  by  Mr.  Baron  Tracy  and 
Mr.  Baron  Bury,  to  acquaint  them.  That  the  l.ordi  intend  prefcnily  to 
proceed  :c  the  Trial  of  John  Lord  Sauers  in  / I'ejlminjler- Hull. 

Then  this  QiiefKon  was  propofed,  Whether  the  Earl  of  Orfsrd  and 
Lord  Halifax  may  withdraw  at  the  Trial  of  the  Lord  Ssnurst 

Then  thu  picvious  Qucffion  was  put,  Whether  this  Queflion  lha!l  be 
now  put  ? 

It  Was  rcfolvcd  in  the  Affirmative. 

T ht-n  the  main  Qucfiioii  was  put,  Whether  the  Earl  of  Orfsrd  and  Lord 
21  l fax  Hull  hjtse  Leave  to  withdraw  at  the  Trial  ol  the  Lord  Somers  T 

It  was  rcfolvcd  in  the  Affirmative, 

Then  the  Lord  Keeper  defin'd  that  fome  further  Dire&ions  hr  given  to 
him  in  order  to  the  Trial  in  the  Hall,  and  propofed.  That  this  Proclama- 
tion he  made  in  the  Hall,  v!l. 

Where.  ■ ~ ' 


now Jletnds  upon  I 

r.ou)  amt  forth  m order  to  make  goyd  the  fid  Charge. 

After  Debate, 

The  Queflion  was  put.  Whether  this  Proclamation  fhnuld  be  made? 

It  was  rcfolvcd  in. the  Affirmative. 

Ordered,  Tliat  the  faid  Prorlaniation  be  made  in  the  K all  before  the 
Rending  the  Articles  of  Impeachment,  and  the  Lurd&wrj'  Anfw.r,  ami 
alfo  after  they  arc  rcsd» 

Ordered,  Tliat  the  Court  in  Wejlminjltr- Hall  he  cleared  for  the  Lords. 

The  Earl  of  jngUfta  being  Tick,  his  Abicncc  was  cxculijif. 

Then  the  Houle  adjourned  into  rFe/lms-jltr- HilJ,  and  the  Lords  were 
called  by  the  Herald,  and  went  Si  ordered,  and  aeing  feated  in  the  Hail, 

The  Houle  was  relumed. 

Then  Proclamation  was  made  for  Silence,  as  follows  i 
Our  Sovereign  L'-rd  the  King,  Uc. 

, The  Lord  Keeper  afked  Leave  for  the  Judges  to  be  covered,  which  was 
agreed  to. 

Then  the  Proclamation,  as  above  ordered,  was  made. 

After  whiclT, 

1 he  Articles  againfl  John  LorJ  Somers  were  read,  and  alfo  his  Lord- 
Ihip’s  Anfwer  to  them. 

A fur  which  tne  lame  Proclamation  was  again  made. 

Thm  the  Lord  Keeper  declared,  the  Houfc  was  ready  to  hear  the  Evi- 
dence again!!  John  LorJ  Somers,  and  therefore  defired  tne  Lords  to  give 
Attention. 

Tiic  Lord  Somers  moved  to  have  his  Counfcl  heard. 

Whereupon, 

The  Houle  adjourned  to  the  Houfe  above, 

'The  Houfe  wjs  relumed. 

The  Houfe  being  moved  to  acquit  the  Lord  Somers,  and  after  long  De- 
bate, and  hearing  the  Judges  to  fcvcral  Queftions  alkcd  them  by  the  Cords, 

This  Queflion  avas  propofed, 

Tliat  John  Lord  Somers  be  acquitted  of  the  Articles  of  Impeachment 
again!!  him,  exhibited  by  the  Houfe  ol  Commons,  and  all  Things  therein 
contained  ; and  that  the  Lid  Impeachment  he  difmiffcd. 

Then  this  Queflion  was  put,  Wlkti-cr  the  Qucliion  now  Hated  lhall  be 
put  in  the  Court  below  i 

It  was  rcfolvcd  in  the  Affirmative, 

Diffentient, 

Here  die  Reafons  are  again  expunged. 

Denbigh,  Derby,  Ncttingham, 

Caernarvon,  Siarfdcle,  FeVerJhain, 

Roehejler,  Warrington,  Thanel, 

Piym.uth,  Wi-j  mouth,  Peterborough, 

Jerjif,  Lindfey,  Abingdon, 

Guilford,  Hunfdem,  Jeffrey** 

Marlborough,  H.  London , Oxf,rd, 

Tho.  Rojfen,  Hrsvard,  Jerm.n, 

Li  xing  ton.  La  fVarr,  Godofybin. 

J.Kat.  Exon,  Dartmouth, 

Somerfet , Normanby, 

Then  it  was  agreed  and  ordered.  That  in  IFiJl minder- Hall  the  Lord 
Keeper  fhall  read  the  QucfHon,  and  then  call  the  Junior  Baron  prvfenc 
firfl,  and  alk  every  Lord,  Whether  Content,  or  not  Content  r And 
that  every  Lord  Hand  up  when  called,  to  give  his  Vote,  Content,  or  not 
Content;  and  that  the  Lord  Keeper  having  taken  their  Votes,  declare  the 
Majority ; And  if  the  Majority  be  for  acquitting  the  Lord  Somers  the 
Z a z Lord- 
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Lord-Keeper  is  to  declare  it  fo  ; and  after  particularly  to  the  Lord  Somers, 

Ordered, 

That  Candles  be  prepared  for  the  Houle. 

Then  the  Houfc  adjourn’d  again  to  lVtfiminf.tr- Hall,  and  being  there, 
the  Houfe  was  relumed,  and  Proclamation  made  for  Silence,  the  Lord- 
Keeper  put  the  Qucftion  as  follows. 

That  John  Lord  Somers  be  acquitted  of  the  Articles  of  Impeach- 
ment again!!  him  exhibited  by  the  Houfc  of  Commons,  and  all  Things 
therein  contain'd ; and  that  the  faid  Impeachment  be  difmifled. 

Then  the  Lord-Keeper  aflted  every  Lord,  Whether  Content,  or  not 
Content  ? 

The  Lord-Keeper  declared,  the  Majority  was  for  acquitting ; and  then 
declared.  That  John  Lord  Semen  was  acquitted  of  the  Articles  of  Im- 

achment  againft  him  exhibited  by  the  Houfe  of  Commons,  and  all 

hings  therein  contained  ; and  the  faid  Impeachment  was  difmifled;  and 
then  declared  to  the  Lord  Somers,  that  he  was  acquitted. 

Then  the  Houfe  adjourn’d  to  the  Houfe  above,  and  being  come  thither, 
the  Houfc  was  refumed,  and  the  following  Orders  made. 

It  is  Confidcrcd,  Ordered,  and  Adjudged,  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  Afiemblcd,  That  John  Lord  Somers  fliall  be, 
and  he  is  hereby  acquitted  of  the  Articles  of  Impeachment  againft  him 
exhibited  by  the  Houfc  of  Commons,  and  all  Things  therein  contained  ; 
and  that  the  faid  Impeachment  !hall  be,  and  is  hereby  difmifled. 

It  is  Ordctcd  by  the  Lords  Spiritual  and  Temporal  in  Parliament 
Afl'embled,  That  the  Proceedings  in  this  Houfe  upon  the  Impeachments 
be  printed : And  that  the  Lords  Committees  appointed  to  confider  of  the 
manner  of  Proceedings  on  Impeachments,  do  meet  To-morrow  at  Ten  of 
the  Clock,  and  infpecl  the  Journals,  and  draw  up  the  Matter  relating 
thereunto,  in  order  to  be  printed,  and  report  to  the  Houfc. 

After  which  Report  read , 

Ordered, 

That  the  Serjeant  do  go  with  the  Mace  into  IVefiminfier-Hall,  and 
Courts  there,  and  Court  of  Requcll,  and  Places  adjacent,  and  fummon 
the  Members  there  to  attend  the  Service  of  the  Houfe  immediately. 

And  he  went  accordingly ; and  being  return’d, 

Refolved, 

That  the  Lords  have  refufed  Juftice  to  the  Commons  upon  the  Im- 
peachment againft  the  Lord  Somers,  by  denying  them  a Committee  of 
both  Houl'cs,  which  was  deflred  by  the  Commons,  as  the  proper  and  only 
Method  of  fettling  the  necefl'arv  Preliminaries,  in  order  to  the  proceeding 
to  the  Trial  of  the  faid  Lord  Somers  with  Effect : And  afterwards,  by 
proceeding  to  a pretended  Trial  of  the  faid  Lord,  which  could  tend  only 
to  protect  him  from  Juftice,  by  colour  of  an  illegal  Acquittal}  again!! 
which  Proceedings  of  rhe  Lords,  the  Commons  do  folcmnly  protclt,  as 
being  repugnant  to  the  Rules  of  Juftice,  and  therefore  Null  and  Void. 
Rtfi.lv  ed. 

That  the  Houfc  of  Lords,  by  the  pretended  Trial  of  John  Lord  Somers , 
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have  endeavoured  to  overturn  the  Fight  of  Impeachments  lodged  in  the 
Houfe  of  Commons  by  the  ancient  ConlHtution  of  this  Kingdom,  for  the 
Safety  and  Protection  of  the  Commons  againft  the  Power  of  Great  Mm  ; 
and  have  made  an  Invaiion  upon  the  Liberties  of  the  Subject,  by  laying  a 
Foundation  of  impunity  for  the  greateft  Offenders. 

Reflvcd, 

That  all  the  ill  Confequcnces  which  may  at  tb.L  Time  attend  the  Di  lay 
of  tlie  Supplies  given  by  the  Commons  for.prefcrring  the  Publick  Peace, 
and  maintaining  ihe  Balance  of  Europe,  by  fupponing  our  Allies  again!! 
the  Power  of  France,  arc  to  be  imputed  to  thofc  v-  ho,  to  procure  an  In- 
demnity for  their  own  enormous  Crimes,  have  ufed  their  utmolt  Endea- 
vours to  make  a Breach  between  the  Two  Houfes. 

Ordered, 

That  the  Mcflage  this  Day  from  the  Lords  be  referr’d  to  die  Committee 
who  are  appointed  to  draw  up  the  Articles  of  Impeachment. 

Ordered, 

That  the  faid  Committee  do  confider  of  the  Proceedings  between  the 
Two  Houfes  relating  to  the  impeach’d  Lords,  and  ftatc  to  this  Houle  the 
Matter  of  Fad!,  in  order  to  the  Juftificatiou  of  this  Houfe  in  their  Pro- 
ceedings. 

A Meflagc  from  the  Lords  bv  Dodlor  Newton  and  Mr.  Gery. 

Air.  Speaker,  In  Anfwcr  to  the  Mcflage  of  the  lloufe  of  Commons  this 
Day,  the  Lords  do  acquaint  the  Commons,  That  they  might  have  known 
by  the  Records  of  the  Houfc  of  Lords,  that  the  Lords  have  proceeded  to 
the  T rial  of  the  Lord  Somers  on  Tuefdaj  lali,  being  the  Day  appointed  j 
and  the  Commons  not  appearing  to  maintain  their  Articles  againft  the  faid 
Lord,  the  Lords  have,  by  Judgment  of  their  Houfc,  acquitted  him  of  the 
Articles  of  Impeachment  againft  him  exhibited  by  the  Houfe  of  Com- 
mons, and  all  Things  therein  contained  ; and  have  difmifled  the  faid  Im- 
peachment. 

And  the  Lords  have  appointed  Ajar, day  next  for  the  Trial  of  the 
Earl  ofOrftrd\  on  which  Day  they  will  proceed  on  the  faid  Trial. 

The  Commons  ftill  prdling  for  a Committee  of  both  Houfes  (which  the 
Lords  never  can  confcnt  to)  for  the  Reafons  already  given,  their  Lord- 
fhips  can  infer  nothing  from  their  pcrfilling  in  that  Demand,  than  that 
they  never  defigned  to  bring  any  of  their  Impeachments  to  Trial. 

As  to  tile  Lord  Havcrjbam,  his  Anl'wer  is  now  before  the  Houfe  of 
Commons ; and  the  Lords  rcfolve  to  do  Juftice  in  that  Matter. 

Ordered, 

That  no  Member  of  this  Houfe  do  prefume  to  appear  on  Monday  next 
at  the  pretended  Trial  of  the  Earl  of  Orford,  upon  pain  of  incurring  the 
utmoft  Difpleafure  of  this  Houfc. 

The  Copy  of  the  Anfwcr  of  Charles  Lord  Halifax,  fent  down  from  the 
Lords,  to  the  Articles  of  Impeachment  exhibited  againft  him,  and  the 
Paper  fent  down  from  the  Lords,  entiruled.  The  Anjwtr  of  John  Lord 
Haverftiam,  to  the  Charge  exhibited  ayainfi  him,  being  never  read  in  the 
I Houfe  of  Commons,  cannot  be  printed  among  the  foregoing  Proceedings. 

They  are  inferted  in  the  Lords  Proceedings,  Vol.  V. 


NUMBER  XXXV. 


Proceedings  in  tie  Houfe  of  Commons  and  Houfe  of  Lords  relating  to  Jambs  Boucher,  Gent.  * 


Veneris,  1 7 die  Decembrit,  1703. 

A Mcflage  from  Her  Majefty,  by  Sir  David  Alitcbell,  Gcntleman- 
U!hcr  of  the  Black  Rod. 

Mr.  Speaker, 

The  Queen  commands  this  Honourable  Houfe  to  attend  Her  Majefty 
immediately  in  the  Houfc  of  Peers. 

Accordingly  Air.  Speaker,  with  the  Houfe,  went  up  to  attend  Her 
Majclly,  and  being  return'd,  Mr.  Speaker  reported,  1 hat  Her  Majefty 
had  been  plvafed  to  give  the  Ropl  Alfcnt  to  An  Ati  for  granting  an  Aid  to 
Her  Majefty  by  a Land-Tax ; and  afterwards  to  make  a moll  gracious 
Speech  to  both  Houfes,  of  which  he  had  deflred,  and  obtained  a Copy, 
which  he  read  to  the  Houfc,  and  is  as  follows,  viz. 

Aly  Lords  and  Gentlemen, 

“ T I hink  it  proper,  upon  this  Occafion,  to  acquaint  you,  That  I 
'<*■  * have  had  unqueftionable  Informations  of  very  ill  Practices  and 
“ Deligns  carried  on  in  Scotland  by  EmilTarics  from  France , which  might 
“ have  proved  extremely  dangerous  to  the  Peace  of  thefe  Kingdoms  ; as 
**  you  will  fee  by  the  Particulars,  which  lhall  be  laid  before  you,  as 
«c  foon  as  the  fcveral  Examinations,  relating  to  this  Matter,  can  be 
«.  fully  perfected,  and  made  publick  without  Prejudice:  In  the  mean 
“ Time,  I make  no  Doubt,  but  by  this  feafonablc  Difcovery,  I !hall  be 
*«  able  to  give  fuch  Dirtdlions  for  cmr  Security,  as  will  effectually  pre- 
ss vent  any  ill  Confequences  from  thefe  pernicious  Dcfigns. 

Gentlemen  of  the  lloufe  of  Commons, 

«*  I am  very  fcnfible  of  your  great  Reailinefs  ami  A flection  for  the 
««  Publiik  Service,  by  prefenting  me  fo  early  in  the  Seffions  with  a con- 
s' lidcrabic  Part  of  your  Supplies  : I depend  entirely  upon  your  continu- 
ing  with  the  fame  Zeal  to  difpatch  rhe  Remainder  of  them  ; that  fo 
“ we  may  be  prepared  to  give  the  fpeqdieft  Afliftancc  to  our  Allies,  and 
«*  to  defeat  the  malicious  Deficns  of  our  Enemies ; who  cannot  be  more 
« indtiftriotu  to  contrive  the  Ruin  of  tins  Kingdom,  and  of  the  Pro- 
*f  ttftant  Religion,  than  I fhall  always  be  vigilant  and  careful,  both  for 
n their  prefent  Prcfcrvation,  and  for  their  future  Security.” 

Refolved,  Kemin:  Contradiccnte, 

That  an  humble  Add  refs  be  prelented  to  Her  Majefty,  returning  the 
Thanks  of  this  Houfc  for  Her  molt  gracious  Speech  from  the  Throne, 


and  for  the  communicating  the  Difcovery  Her  Majefty  hath  made  of  the 
wicked  Deftgns  againft  Her  Government;  with  All ii ranee.  That  this 
Houfe  will  (land  by  and  fupport  Her  Majefty  and  Her  Government  againft 
all  Pr.  tenders,  and  all  Her  Enemies  whatfoever. 

Ordered , 

That  a Committee  be  appointed  to  draw  up  the  faid  AJdrefs;  and  a 
Committee  was  appointed  accordingly. 

Ordered, 

That  the  laid  Addrcfs  be  drawn  up  on  the  faid  Rcfolution,  and  alfo 
upon  the  Debate  of  the  Houfc. 

Subbati,  18  die  Deeembris,  1703. 

Mr.  Bromley  reported  from  the  Committee,  to  whom  it  was  refer: ’d  to 
draw  up  an  Addrefs  to  be  prdented  to  Her  .Vlnjcfty,  (according  to  tile 
Order  of  Ycftcrday)  That  they  had  drawn  up  an  Addrefs  accordingly, 
which  they  had  directed  him  to  report  to  the  Houfe  ; which  lie  read  in. 
his  Place,  and  afterwards  deliver’d  in  at  the  Table,  where  the  fame  was 
read. 

Ref  hied,  Nemine  Contradiccnte, 

T\vm  i\\\s  flesnfn  doth  agree  with  the  Committee  in  the  faid  Addrcfs. 

1 hat  the  faid  Addrefs  be  prelented  to  Her  Majefty  by  the  whole  Houfe. 

Ordered, 

That  fuch  Members  of  this  Houfc  as  are  of  Her  Majcfty’s  moft  Ho- 
nourable Privy-Council,  do  humbly  know  Her  Majcfty’s  Pleafure,  when 
(he  will  be  attended  by  this  Houfe. 

Ordered, 

That  fome  Members  be  appointed  to  fearch  the  Lords  Journals,  as  to 
their  Proceedings  in  relation  to  the  Examination  of  anv  Perfon?  who  arc 
difeovered  to  have  a Dellgn  again!!  Her  Majcfty's  Government. 

And  they  were  appointed  accordingly. 

The  humble  Addrefs  of  the  Ho-f  of  Commons  to  the  £hteen. 

Afofi  Gracious  Sovereign, 

“ WE  Yoar  Majcfty's  moft  dutiful  and  loyal  Subjects,  the  Commons 
“ in  Parliament  aflembled,  do  return  Your  Majefty  our  moft 

“ humble  and  hearty  Thanks  for  Your  moft  gracious  Speech  from  the 
“ Throne. 

“ are  V1'1)’  fcnfible  of  your  Majcfty’s  great  Goodnefs,  and 
**  °*  t"e  Confidence  You  repofe  in  us,  by  communicating  the  Dif- 
“ covery  of  the  ill  Pnftic:>  and  Deligns  'that  have  been  carried  on 


• To  be  i-mJ  before  hla  Trial,  in  Vol.  V.  Pape  j.o.  Thefe  Proccedmja  were  publiflied  by  Order  of  the  Two  Houfes  or  Parliament,  and  fl.c w the  Reaibnj  both  Houfe. 
■rent  upon : Which,  with  tut  Precedents  out  of  sic  Journak  oj  tlx  Ksufe  of  Lords  and  Houfe  of  Common  1,  will  tender  them  ufcful  to  Portent  y. 
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“ in  Scotland,  by  Emiflarlcs  from  France ; whereby  we  have  an  Oppcrtu- 
“ nity  to  repeat  our  unanimous  Rcfolution  to  Hand  by  and  fupport  Your 
“ Majefty,  and  the  Succefiion  in  the  Proteftant  Line,  as  limited  by 
“ Law,  againft  all  Pretenders,  and  all  Your  Majefty's  Enemies  whatfo- 

“ We  want  Words  toexprefs  to  Your  Majefty  the  Deteftation  we  have 
“ of  any  Confpiracies  and  Attempt-  to  diilurb  the  Peace  and  Profperity 
“ of  Your  happy  Govi-mmcnt ; under  which  we  muft  think  our  Security 
“ fufficiently  provided  for,  fince  Your  Majefty  has  been  pleated  to  give 
“ fuch  Directions  as  may  prevent  all  ill  Confequences  from  them. 

Ci  It  is  great  Satisfaction  to  us,  to  find.  That  the  'upplics  we  have 
“ already  given  arc  fo  acceptable  to  Your  Majefty  ; We  (hall  goon  with 
“ the  fame  Read inefs  and  Zeal  to  di  (patch  the  Remainder  of  them,  that 
“ we  may  enable  Your  Majclly  to  give  the  fpeedier  Affiftancc  to  your 
“ Allies,  and  to  defeat  the  malicious  Ddigns  of  Your  Enemies'. 

“ Your  faithful  Commons  can  never  have  the  leaft  Diftruit  of  Your 
“ Majefty’s  Vigilance  and  Care  for  the  Prefeivation  of  the  Proteftant 
“ Intcreft  in  general,  of  the  Monarchy,  and  the  Church  of  England,  as 
“ by  Law  cftabliflied  : And  wc  humbly  beg  Leave  to  afture  Your  Ma- 
“ jvfty,  that  wc  will  never  be  difeouraged,  6uc  will  continue  incdTant  our 
**  Endeavours,  by  all  proper  Methods,  to  tranfmit  them  fccunrly  fettled 
“ to  Poftcrity,’' 

Luna,  20  die  Decembris , 1 703. 

Mr.  St.  John  reported,  That  the  Members  appointed  to  fcarch  the 
Lords  Journals,  as  to  their  Proceedings,  in  relation  to  the  Examination 
o.*  any  Pcrfcns,  who  are  difeovered  to  have  a Defign  again  ft  Her  Majef- 
ty's Government,  had  fearched  the  Lords  Journals  accordingly  ; and  he 
read  in  his  Place  what  they  had  found  therein,  and  delivered  the  fame  in 
at  the  T able,  where  the  fame  was  again  read. 

A Motion  being  made,  and  the  Quellion  being  propofed.  That  an 
humble  Addrefs  be  prefentedto  Her  Majefty,  fetting  forth  the  great  Con- 
cern this  Uoiifc  hath  for  Her  Majefty's  Royal  Prerogative,  ami  the  Refo- 
lution  of  this  Houfe  to  fupport  the  fame  ; and  that  no  Pcrfons  accufed  for 
Climes,  who  are  Her  Majefty’s  Prifoners,  ought  to  be  taken  out  of  the 
Cuftody  of  the  Crown,  without  Her  Majefty’s  Leave;  and  a Debate 
arifing  in  the  Houfe  thereupon  ; 

And  a Motion  being  made,  and  the  Quellion  being  put,  That  the  De- 
bate be  adjourned. 

It  palled  in  the  Negative. 

Then  the  main  Quellion  beinz  put; 

Reflved,  That  an  humble  AdcTref's  be  prefcnlcd  to  Her  Majefty,  feltin' 
forth  the  great  Concern  this  Houfe  hath  for  Her  Majefty's  Royal  Prcroga 
tive,  and  the  Rcfolution  of  this  Houfe  to  fupport  the  fame  -,  and  that  in 
Perfons  accufed  for  Crimes,  who  are  Her  Majefty’s  Prifoners,  ought  to  be 
taken  out  of  the  Cuftody  of  the  Crown,  without  Her  Alajelly’s  Leave. 
Ordered,  That  a Committee  be  appointed  to  draw  up  the  laid  Addrefs } 

And  a Committee  was  appointed  accordingly. 

Ordered,  That  it  be  an  Inftru£tion  to  the  faid  Committee,  That  they 
do  draw  up  the  faid  Addrefs  upon  the  faid  Rcfolution,  and  upon  the  Dc-  I 
bate  of  the  Houfe. 

Marti: , 21  die  Decembrit,  1702. 

Mr.  Speaker  reported.  That  the  Houfe  did  Ycilcrday  attend  Her  Ma- 
jclly at  St.  James's,  and  prefented  to  Her  their  Addrefs;  and  that  Her 
Majefty  was  plcafed  to  give  a moll  gracious  Anfwcr,  as  followcth  ; 

Gentlemen , 

“ T Am  very  well  plcafed  with  vour  Affurances  of  difpatching  the  Sup- 
“ plies,  and  with  the  other  Parts  of  this  Addrefs,  in  which  youcx- 
“ prefs  fo  much  Duty  and  Readinefs  to  fupport,  and  to  truft  me. 

“ You  may  depend  upon  my  Willingnels  to  join  my  Endeavours  with 
“ vou,  in  fecuring  to  Poftcrity  the  Proteftant  Siicceflion  in  the  Monar- 
“ chy,  and  the  Church  of  England,  as  it  is  cftablifticd  by  Law.” 

Mr.  St.  John  reported  from  the  Committee,  to  whom  it  was  referred  to 
draw  up  an  Addrefs  upon  the  Rcfolutions  of  Ycftcrday,  that  they  had 
drawn  up  an  Addrefs  accordingly,  which  they  had  directed  him  to  report 
to  the  Houfe  ; which  he  read  in  his  Place,  and  afterwards  delivered  in  at 
the  Table,  where  the  fame  was  read,  and  (with  an  Amendment;  agreed 
unto  by  the  Houfe. 

Refilved, 

That  the  faid  Addrefs  be  prefented  to  Her  Majefty  by  the  whole  Houfe. 

Ordered , 

That  fuch  Members  of  this  Houfe  as  are  of  Her  Majefty’s  moll  Ho- 
nourable Privy-Council  do  humbly  know  Her  Majefty's  Pleafure,  when 
lhc  will  be  attended  by  this  Houfe. 

Mtrcurii,  22  die  Detembris,  1703. 

Mr.  Comptroller  acquainted  the  Houfe,  That  Her  Majefty  having  been 
humbly  watted  upon  to  know  Her  Pleafure,  when  fhe  would  be  attended 
bv  this  Houfe  : Her  Majefty  has  been  plcafed  to  appoint  To  morrow  at 
Four  o’Clock  in  the  Altcrnoon,  at  St.  James’s. 

Jovit,  23  die  Dceembri 1703. 

The  Humble  ADDRESS  of  the  Houfe  of  Comment  to  the  £hiein. 

MoJ!  Gracious  Sovereign, 

« W/T  Your  Majefty’s  moll  dutiful  and  loyal  Subjects,  the  Commons 
“ '»'*  of  England  ill  Parliament  afiembled,  beg  Leave  humbly  to 
««  lav  before  Your  Majefty  the  great  and  juft  Concern  we  are  under,  to 
“ fee  any  Violation  ot  Your  Royal  Prerogative. 

“ Your  faithful  Commons  believe  the  Adminiftration  of  the  Govern- 
“ ment  bed  fecured  when  it  is  left  to  your  Majefty,  with  whom  the  Law 
««  has  cntruftetl  it  ; and  have  fo  frem  a Depen  dance  upon  Your  Majefty’s 
« Affection  to  Your  People,  and  Your  great  WtfJom,  that  they  can  ne- 
tt ver  apprehend  fo  little  Danger  from  any  Confpiracy,  as  when  the  Ex- 
«<  animation  thereof  is  under  Your  Majefty’s  Directions. 


“ We  are  therefore  furprized  to  find,  That  when  fevera!  Ptufons,  fuf- 
“ ptifted  of  Treafonablc  Practices  againft  Your  Maj-fh,  were  taken  into 
" Cuftody  by  Your  Meflengers,  in  order  to  be  examined ; the  Lords,  in 
“ Violation  of  the  known  Laws  of  the  Land,  have  wrefled  them  out  of 
“ Your  Majefty's  Hands,  and  without  Your  Majefty’s  Leave  or  Knoiv- 
“ ledge,  in  a mod  extraordinary  Manner,  taken  the  Examination  of 
“ them  folely  to  themfclves  ; whereby  a due  Enquiry  into  the  evil  Prac- 
“ tices  and  Defions  againft  Your  .Majefty’s  Perfon  and  Government  may, 
“ in  great  Mcafure,  be  obftruiftcd. 

“ Yoar  loyal  Commons  do  therefore  rnoft  carneftly  defirc  Your  Ma- 
“ jelly  to  fufirr  no  Diminution  of  that  Prerogative,  which,  during 
“ Your  Majeftv’s  Reign,  they  are  confident  will  always  be  exerted  tor 
“ the  Good  of  Your  People. 

“ And  we  humblv  beg  Leave  to  afTure  Your  Majefty,  That  as  wc  are 
“ rcfolved  by  tim-fy  and  cff.clual  Supplies  to  enable  Your  Majefty  to 
“ carry  on  the  War,  which  You  have  fo  gtorioufly  begun  ; fo  wc  will* 
“ to  the  utmoft  of  our  Power,  fupport  Your  Majefty  in  the  Excrciie  of 
“ Your  juft  Prerogative  at  Home,  and  the  after  ting  of  it  againft  all  lu- 
“ vafions  whatfoever.” 

Lima,  3 die  Januarii , 1703. 

Mr.  Speaker  reported,  That  he,  with  the  Houfe,  did,  before  the  Re- 
cefs,  prefent  to  Her  Majefty  their  humble  Addrt-.s  of  rhe  twenty-firft  of 
December  lull  ; and  that  Her  Majefty  was  plcaled,  thereupon,  to  give  this 
moil  gracious  Anl’wer. 

Gentlemen', 

“ I Have  had  the  Satisfa£lion  to  find,  that  the  Matter  which  may  have 
“ * occaftoncd  this  Addrcff  is  now  at  an  F.nd. 

“ 1 return  you  many  Thanks  for  the  Conc  rn  you  exprefs  for  my  Prc- 
<l  rngativc  ; and  for  your  repeated  Airuraiu.cs  uf  making  the  Supplies  cf- 
**  fectual,  which  will  be  greatly  for  the  Honour  and  Advantage  of  the 
“ Kingdom. 

“ 1 mall  be  careful  not  to  give  way  to  any  Invafion  of  the  Prerogative 
“ of  the  Crown,  or  of  the  Rights  and  Liberties  of  the  People.” 

Upon  this  Addrefs  of  the  Houfe  of  Commons,  the  Fluufe  of  Lords 
drew  up  the  following  Rcprcfenutton. 

Tie  bumble  Reprefentntlen  of  the  Right  Honourable  the  Lords  Spiritual  and 

Temporal  in  Parliament  tt/femitleJ,  prefented  to  Her  Majefty,  on  T uefilay 

the  Eighteenth  Day  of  January,  1703;  and  Her  Majefty -t  mojl  graciout 

Anfwcr  thereunto  *, 


May  it  plea  ft  To 


Die  Lunev,  1 7 Januarii,  17C3. 
r mofl  Ex.e/lent  Majefty ; 


WE  Your  Majefty’s  moll  dutiful  and  loyal  Subjcifts,  the  I.otds  Sp'ri- 
tual  and  Tcmporal  in  Parliament  allimbled,  find  ourfclves  under  an 
unhappy  Ncccffityof  making  thi-  our  humble  Application  to  the  Throne, 
upon  Uccr.fion  of  an  Addrefs  prefented  to  Your  Majclly  by  the  Houfe  of 
Commons,  the  twenty-third  Day  of  December  laft,  and  fince  that  Time 
publifhed  to  the  whole  Nation  in  Print;  by  which  the  Houfe  of  Lords 
is  charged  with  the  Violation  of  your  Royal  Prerogative,  and  of  the  known 
Laws  of  the  Land}  With  wrefting  Pcrfons  lufpcdlcd  of  Treafonablc  Prac- 
tices, and  taken  into  Cuftody  by  Mcficngers,  out  of  Your  Majefty's 
Hands,  without  Your  Leave  or  Knowledge,  and  in  a moll  extraordinary 
Manner  taking  the  Examination  of  them  folely  to  theinfelvcs;  whereby  a 
due  Enquiry  into  the  evil  Pra&iccs  and  Defigns  againft  Your  Majefty’s 
Perfon  and  Government  might  in  great  mcafure  be  obftrudled.  And  they 
conclude  their  Addrefs  by  moll  earncilly  defiring  Your  Majefty  to  fufFcr 
no  Diminution  of  Your  Prerogative,  and  proniilc  to  fupport  You  in  the 
afterting  it  againft  all  lnvafions  whatfoever.  Lt  is  not  poffiblc  for  us  to 
remain  filent  under  this  heavy  Charge,  fo  unjuftly,  and  without  the  lend 
Ground  or  Colour  to  be  fixed  upon  the  whole  Body  of  the  Peers,  which 
tending  dircflly  to  create  an  ill  Opinion  of  us  in  Your  Majefty,  ’puts  us 
under  an  inevitable  Neccflity  of  vindicating  both  the  Legal. ty,  and  the 
dutiful  Manner  of  our  Proceeding. 

The  Exprcffions  in  the  Addrefs  of  the  Houfe  of  Commons  arc  fo  very 
harfh  and  undecent,  that  wc  may  truly  affirm,  the  like  were  never  ufed  of 
the  Houfe  of  Peers  in  any  Age  ; not  even  by  that  Aficmbly,  which,  un- 
der the  Name  of  the  Houfe  of  Commons,  took  upon  them  not  only  toabo- 
lifh  the  Houfe  of  Lords,  but  to  deftroy  the  Monarchy.  We  fljall  Care- 
fully avoid  making  Returns  of  that  kind  : Wc  confider  too  much  what 
we  owe  to  ourfclves  ; and  we  know  loo  well  the  p ofound  Rcipcil  due  to 
Your  Royal  Perfon,  to  let  any  Provocation  tranlport  us  fo,  as  to  ufc 
Words  unfit  to  be  offered  by  us  to  our  Sovereign. 

The  Matter  of  this  Addrefs  is  no  lets  injurious  to  us  than  the  Terms  ; 
there  was  not  the  leaft  Occafion  for  a juft  (Jbjc&ion  to  any  P .rc  of  nUr 
Condua  in  that  Bufmcfs  to  wiiich  the  Addrefs  relates.  The  Proceeding 
was  Itridlly  juftifiable  by  the  known  Laws  and  Cuftoms  of  Parliament* 
it  was  carried  on  with  the  utmoft  Refp-.cl  to  Your  Majefty,  and  with 
true  Zeal  lor  the  Safety  of  your  Perfon  and  Government ; all  that  was 
done  was  agreed  to  by  the  concurrent  Opinion  of  the  Houle,  without  the 
leaft  Objection  from  any  of  our  Members,  who  have  the  Honour  ol  fcrv- 
Ingyour  Majefty  in  Your  great  Offices  and  Employments. 

Wc  humbly  reprefent  to  Your  Majefty*  That,  by  the  known  Laws  and 
Cuftom  of  Parliamen  S,  the  Houfe  of  Peers  has  an  undoubted  Riglir  in 
Cafes  where  they  conceive  it  to  be  for  the  Good  and  hafetvof  Y ur  Majclly 
and  the  Kingdom,  to  take  Examinat  ons  of  Perfons  charged  with  crimi- 
nal Matters,  whether  fuch  Perfor.s  be  then  in  Cuftody  or  net,  and  alfo 
10 order  the  Pcrfons  fo  to  be  examined  to  be  taken  into  Cuftody.  f Your 
Majefty’s  Twom  Officers,  attending  the  Houfe  during  fuch  Exami- 
nations, or  to  commit  them  to  any  other  fate  Cuftody  that  they  Hull 


• Die  Mortis,  18  J.muarii,  »7o;.  It  is  Ordered  by  ihe  Lords  .Spiritual  and  Tcmpor.il  in  Parliament  nfTcmi'Icd.  That  the  humble  Rcprcfcnmiaa  of  this  Houfe,  prefetued 
c her  Majefty  this  Day,  and  her  Majclly's  rnoft  gracious  Amwa  thereunto,  fhall  be  forthwith  printed  and  puidifticd-  “ 

Mattb.  Joltufon,  Cleric'  Parliamentor 

think 
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think  proper;  and  to  re fl rain  other?,  if  they  fte  Caufe  from  having  Ac- 
ccfs  to,  or  Communication  with  them : The  Houfe  of  Lords  has  exercifed 
this  Right  from  Time  to 'rime,  asOccalion*  have  required,  without  Ob- 
jection. Our  Records  are  fill’d  with  Precedents  which  warrant  our  Claim 
in  every  Part  of  it  ; and  tve  prefume  to  affirm  to  Your  Maj.fty,  That  the 
drawing' this  Right  into  Queftion,  at  any  Time,  cannot  but  be  of  dan- 
gerous Confcqucncc  10  the  Liberties  ami  Safety  of  the  People,  and  to  the 
Conftitution  of  the  Government,  as  tending  to  avoid,  or  rendei,  in  great 
meafure.  iheficclual,  the  Enquiries  of  Paili-menis  which  arc  foabfolutcly 
neceffaiy,  efpccially  where  many  and  great  Pcifons  are  engaged  in  danger- 
ous Defigns  the  Government ; or  where  ill  Mini  tiers  abufe  ihcjr 

Favour  towards  the  oppt  effing  or  eitflaving  of  the  People.  Ycur  M-jefty  v 
V/jfdom  and  Goodnc.-  make  us  fecurexc  prefent  jgjiuft  all  influences  of 
tha:  kind,  and  we  unar.itv.tiufly  and  heartily  puy  ue  may  foyg  enjoy  tne 
Eleffitig-.  of  Your  Reign.  l£ut  if  it  hnpurns  in  future  Times,  tha:  ill 
Mr  fhould  gam,  too  great  a Degree  ol  Favour  with  our  Princes,  how 
eafy  will  it  be  fr.t  th'  oi  to  ftifieor  defeat  all  Parliamentary  Enquiries  into 
ihetr  Crm  • For  if  the  being  in  Pnlon,  or  iri  the  Hands  of  a MdTcn* 
ger,  will  protpct  Men  from  being  examined  in  the  Houfe  of  Lords,  or 
Irom  being  put  into  the  Cuftndy  of  the  proper  Officers  of  the  Houfe,  dur- 
ing the  1.  xaminatinn,  and  debarr'd  from  converling  with  others ; it  wilt 
certainly  be  *iway»  in  the  Power  of  Favourites  to  caufe  thofe  who  esn  be 
Wjtnefles  again!!  them,  as  well  as  the  Accomplices  of  their  Dcftgns,  tn 
be  taken  into  Cuflody.  And  if  Pcrfons  in  Cuilody  arc  out  of  the  Reach 
of  the  Houfe  of  Lords,  who  arc  the  Hereditary  Counfollors  of  the  Crown, 
and  in  whom  a judicial  Power  is  lodged  by  the  Conllitution  ; it  is  not  to 
be  imagined  that  the  Commons  can  pretend  to  a greater  Power  of  the  exa- 
mining, committing,  or  reftraining  them. 

No  Houfe  of  Commons,  ’till  now,  has  given  Countenance  to  this  dan- 
gerous Opinion,  which  does  fo  direflly  tend  to  the  rendering  ill  Mini- 
llers  Lf'c  from  the  Examination  of  Parliament* : And  we  are  pcrfuadcd, 
no  Houfe  of  Commons  hereafter  will  affert  fuch  a Notion,  becaufe  they 
arc  not  wont  eafily  to  part  with  a Powir  they  have  aflumed  ; and  it  is  cer- 
tain that  they  have  fcverul  Times  taken  upon  them  to  cxercife  an  Au- 
thority like  that  which  they  have  fo  fcvcrtly  reflected  on  in  their  Ad- 
drefs. 

This  Confidcrntion  gave  us  the  greater  Aftonifbmrr.r.  to  find  our  Pro- 
ceedings reprefeuted  in  the  ftrangc  Terms  of  Wfvfting  Prifoners  out  of 
Your  Majcfty’s  Hands,  and  taking  the  Examination  ol  them  fotely  to  out- 
felves.  Wc  believe  the  ordering  Pcrlons  to  be  examined  in  that  High 
Court,  where  Your  Majefty  is  always  prefent,  in  Confidcration  of 
Law,  and  in  that  great  Council  where  You  may  be  prefent  in  Your 
Royal  Perfon,  as  often  as  You  pleafe,  will  never  be  thought  an  Exclusion 
of  Your  Majefty  from  the  Examination?,  if  that  was  intended  to  be  infi- 
nuated  by  faying.  We  had  taken  the  Examinations  fidely  to  ourfelvcs. 
Having  thus  laid  befote  Your  Majefty  what  it  is  we  claim,  and  mull  in- 
fid  on,  as  the  inuifputable  Right  of  the  Houfe  of  Peers;  which  was  ne- 
ver thought,  in  the  Time  of  Your  Royal  Anccftors,  to  be  prejudicial  to 
the  juft  Prerogatives  of  the  Crown,  and  which  is  inanifeflly  neccflary^  for 
the  fecuring  the  Liberties  of  Your  People,  whereof  we  are  allured  Your 
Majefty  will  have  an  equal  Care;  Wc  humbly  beg  Leave  ro  lay  before 
You  a fliort  State  of  the  particular  Matter  of  Fadt  relating  to  thefe  Pri- 
foners,  not  doubting,  hut  when  the  whole  Proceeding  is  known  to  Your 
Majefty,  it  will  be  approved  not  only  as  lawful,  but  every  way  tcfpcdlful 
to  Your  Majefly. 

On  Tucjd/iy  the  14th  of  Drcrmber  the  Houfe  of  Lords  was  inform’d,  that 
fevcral  Pti  Ions  had  been  feiz'd  by  the  Cuftoin-Houfe  Officers  on  the  Coaft 
of  Sujftxy  as  they  came  from  Framr,  and  that  amonglt  (hem  there  was  one 
Bou. her,  who  was  capable  of  making  conliderable  Dilcovcrics, having  been 
in  Arms  in  the  Ficr.cb  Service  for  many  Years,  and  Gentleman  of  the 
Horfe  and  Aid-dc-Camp  to  the  lute  Duke  of  Btrwici,  who  (lands  attaint- 
ed of  High-Treafon,  and  who  had  been  fecntly  in  England  fevcrsl  Times 
before;  that  it  was  probable,  if  lie  was  ftridtly  examined,  he  might  be 
brought  ro  confefs,  fincc  he  faw  his  Life  in  apparent  Danger  ; but  that  he 
was  a hold  Man,  and  likely  toatjerr.pt  an  Efcape  on  that  very  Account, 
if  he  was  not  carefully  look'd  after  : And  the  Houfe  was  alfo  told,  that 
rherc  was  a general  Rcmiii'nds  both  in  the  taking,  fearching,  and  looking 
to  fuch  Prifpners,  which  did  afterward*  appear  very  evidently  in  the  Ex- 
aminations that  were  taken.  Upon  this  information,  the  Earl  of  Not- 
tingham, Your  Majefty's  Principal  Secretary  of  State,  acquainted,  the 
Houle,  that  he  had  not  heard  of  Beucbrr' s Name  particularly,  but  had 
fmt  Mcflengrrs  to  bring  one Ogilby,  and  the  other  Prifoners  who  had  bern 
apprehended  by  the  Cuftnm-Houfe  Officers,  to 'Town,  and  that  he  be- 
lieved the  Mcflcngcrs  would  do  their  Duty,  but  he  would  not  be  anfvver- 
ablc  for  them. 

After  this  Account  of  the  Prifoncr*,  and  of  what  had  been  done  in  or- 
der to  fccure  them,  the  Houfe  thought  tht  mfelvcs  obliged  in  DutytoYour 
Majefty,  and  for  the  Publtck  Safety,  at  a Time  when  the  Kingdom  is 
engaged  in  an  open  War  with  Frantt , and  that  there  arc  too  juft  Grounds 
to  apprehend  the  dangerous  Practices  of  Frmdi  Emiffarics  ; to  make  an 
humble  Addrefs  to  Your  Majefty,  that  particular  Care  might  be  taken. for 
fecuring  the  Perfons  of  Bsncbtr,  and  of  thofe  who  were  taken  with  him, 
and  that  none  might  be  fuffered  to  fpeakwith  them  ’till  they  were  examined. 

The  next  Day,  Your  Majefty’s  gracious  Anfwcr  to  this  Addrefs  was 
reported  to  the  Houfe,  That  Care  had  been  taken  to  fecurcthc  Pril'oners, 
and  that  Your  Majefty  would  give  Orders,  that  Nobody  Ihould  fpcak 
with  them  till  they  were  examined.  Thereupon,  the  Louis  enter’d  into 
a farther  Confidcration  of  the  Im;  ortance  of  this  Matter;  and  conceiv- 
ing nothing  to  be  more  likely  to  bring  Prifoners,  who  had  forfeit- 
ed their  Lives,  to  a full  Difcovery  of  the  Truth,  than  to  find  them- 
fclves  under  the  Enquiry  of  a Parliament,  they  thought  it  would  be 
of  Pttblick  Service  for  them  to  take  the  Examinations  of  thefe  Per- 
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font ; and  accordingly  an  Order  was  made,  that  no  Perfons  fhrvJd  fpeak 
with  the  Prifoners,  till  they  had  app.v.rcd  at  the  Bar  at  the  Houfe. 

On  theftxteentb  Day,  the  Earl  of  Nottingham  informing  the  Houfe  of 
Lo.-Js,  that  the  Prifoners  were  brought  to  Town  ; the  Ulhtrof  the  Black 
Rod  was  ordered  to  take  them  into  hisCuftody,  in  order  to  their  Examina- 
tion, and  to  keep  them  feparale,  and  in  ciofe  Cuftody  (as  Your  Majefty 
had  before  directed),  and  it  being  thought  moft  proper,  from  the  Nature 
o!  the  Thing,  that  the  Examination  fhould  he  by  a Committee  ol  Lord?, 
mthrr  than  by  the  whole  Houfe,  it  was  refolvcd  accordingly. 

Wc  beg  Leave  to  mention  to  your  Majefty  a Matter  of  Fadt  which  f,i- 
tisfied  the  Lords,  that  their  Refolution  to  take  the  Examinations  of 
Bsuch.-r,  and  the  Perfon*  apprehended  with  him,  was  neither  unknown 
or  difagrccablr  to  Your  Majefty.  On  the  fame  Day.  when  that  was  or- 
der’d, being  the  fifteenth  oi'  D/erc.trr,  the  Lords  refolvcd  to  examine  Sir 
Jshn  Afacleua,  a very  dangerous  Perfon,  as  was  reprefented  to  the  Houfe, 
who  then  H00J  committed  in  the  Hands  of  a McfTcnger ; and  for  that 
Purpofe  order'd  him  to  be  brought  to  the  Houfe  the  next  Day,  having, 
as  they  then  thought,  very  good  Grounds  to  believe  it  might  prove  of 
ereat  Service  to  Your  Majefty.  Sir  John  MaBtpn  was  brought  to  the 
Houfe,  according  to  the  Order;  but  Your  Majefty  being  pleafod  fo  far  to 
take  Notice  of  this  ( rder,  as  to  fignify  to  the  Houfe  by  the  Lord  Stew- 
ard, That  Sir  John  Madtan  had  been  in  part  examined  already,  and  that 
Your  Majefty  thought  ’ll  not  proper  to  have  that  Bufincfs  taken  out  of 
the  way  of  Examination  it  was  then  in,  but  that  Ynur  Majrfty  would,  in 
a lliort  Time,  communicate  it  to  the  Houfe;  the  Lords  immediately  ac- 
quiefeed  in  your  Majefty’s  Opinion,  and  fetit  back  Sir  John  Madtan  to 
the  Place  from  whence  rrc  was  hroughc.  It  was  with  this  Difpofition  of 
Mind  the  Lords  ailed  in  this  whole  Marrer  ; and  if  Your  Majefty,  who,  110. 
doubt?  had  the  fame  Notice  of  both  Orders,  had  thought  any  other  Me- 
thod of  the  Examination  of  Bsmbtr,  and  the  Pcrfons  taken  with  him, 
more  proper  than  that  nf  the  Lords;  they  had  rcafon  to  conclude  Your 
Majefty  would  have  intimated  it  at  the  fame  time,  and  moft  certainly  the 
Houle  would  hjve  had  a like  Deference  for  Your  Royal  Judgment  in  that 
Itiftance  alfo. 

The  Lords  Committees  * appointed  to  examine  the  Prifoners,  pro- 
ceeded with  all  pollible  Difpatch,  and  made  their  Report  to  the  Houfe  on 
the  twenty-lull  of  D/./mber-,  upon  Confideration  of  the  Report,  the 
H >ufc  found  it  rcquilite  to  commit  Bovdotr  to  the  Prifon  of  Nt-sgate  for 
High-Treafon ; and  the  Lords  Committees  having  fubmitted  to  thejudg- 
mont  of  the  Houfe,  whether  fevernl  Parts  of  the  Examinations,  referred 
to  in  their  Report,  fhould  be  laid  open  to  the  Houfe,  or  put  into  any 
other  Wav  of  being  farther  enquired  into,  or  profecuted  ; the  Houfe,  out 
of  a full  A durance  they  had,  that,  when  the  Matter  of  Fail  Ihould  be 
laid  before  Your  Majefty,  You  would  certainly  give  fuch  Orders  there- 
upon, as  were  every  way  fuitablc  to  Your  Royal  Prudence,  and  tender 
Care  of  the  Publick  Safety,  did  unanimoufly  refolvc,  without  fo  much 
as  fufttriug  thofe  Parts  of  the  Report  to  be  laid  open  to  the  Houfe,  I liac 
ail  humble  Addrefs  fhould  be  made  from  the  Houfe  to  Your  Majefty  by 
the  Lord  Steward  and  the  Duke  of  Ssmerfet,  (Two  of  the  Lords  Com- 
mittees, to  whom  the  Examination  had  been  referr'd)  laying  before  Your 
Majefty  the  whole  Report,  with  all  Matters  relating  thereto,  and  humbly 
dehring  Your  Majefty  to  give  Order,  that  Bouchrr  fhould  beprofecuted  by 
Mr.  Attorncf-Qmeyi.l  for  High-Treafon  ; and  that  as  to  the  Commitment, 
Profecution,  or  Difchargc  of  the  other  Prifoners  mentioned  in  the  Re- 
porr.  You  would  be  pica  fed  to  give  fuch  Direilion-s  as  fhould  feem 
moft  proper  to  Your  Royal  Wifdom.  Thus,  as  the  whole  Affair  was 
enter'd  upon  out  of  Zeal  for  Your  Majefty’*  Piefervation,  and  the  Safety 
of  the  Kingdom,  and  was  carried  on  and  concluded  with  all  pollible  Re- 
fpeift  to  You  ; lb  we  had  the  Comfort  to  reft  afiured,  that  our  Behaviour 
was  no  left  gracioufly  acc-pted  by  Your  Majefty,  from  the  Anfwer  You 
were  pleated  to  make  the  lame  Day  toour  laft'Addrefs  on  this  Subject,  and 
which  was  reported  to  us  on  the  twenty-fecond  of  Drumhtr,  bv  the  Duke 
of  Somrr/et,  whereby  Your  Majefty  was  plcafed  to  fignify  to  the  Houle,  with 
Your  accullomcd  Goodncfs,  that  You  would  give' Older  for  every  I tiin  e 
as  the  Lords  had  defired. 

Madam,  this  is  a true  and  juft  Account  of  our  Proceedinas,  which  have 
been  fo  llrangely  mifreprefented,  and  to  which  no  Exception  can  poffibly 
be  taken  by  any  Pcrfons  rightly  inform’d.  For  as  wc  had  Your  Koval 
Approbation  of  all  that  was  done  ; fo  the  Houfe  of  Commons  could  have 
had  no  Pretence  of  Obje&ion,  if  they  had  taken  the  ufual  Parliamentary 
Methods  of  deiiring  to  be  inform’d  of  what  we  had  done,  and  of  the 
Grounds  of  our  Proceedings,  before  they  had  approached  Your  Majefty 
with  fuch  a Rcprcfentanon  of  them. 

Their  carrying  this  unprecedented  Addrefs  to  Your  Majefty,  in  fohafty 
a Manner,  gives  us  almort  as  great  Trouble  as  the  hard  Ufagc  we  find  in 
it.  The  ancient,  known,  and  indeed,  only  effectual  Method  of  preferv- 
ing  a good  Correfpondcnce  between  the  Two  Houfes  of  Parliament,  has 
been  i>y  Conferences,  if  at  any  Time  cither  Houfe  conceived  they  had 
a reafonable  Ground  to  objc&  againfi  the  Proceedings  of  the  other.  Con- 
ferences have  been  defired,  and  the  Matter  in  Debate  between  them  fairly 
difeufs’d,  and  thereby  Miftakes  have  been  clear’d  for  the  moll  part,  and  ”» 
good  Understanding  cultivated,  and  a mutual  Rcfpe£t  preferved  ; which 
i?  always  highly-  requifite  in  the  Nature  of  our  Cunftitution,  but  more 
efpecially  ncccffary  in  this  Time  otWar  and  Danger. 

Had  the  Houfe  of  Commons  thought  fit  to  have  purfued  this  Method 
upon  this  Occafton  ; we  ihould  have  been  able  to  have  given  them  entire 
Satisfaction,  not  only  of  the  Lawfulnefs  of  all  we  had  done,  but  of  the 
juft  and  weighty  Grounds  upon  which  we  took  the  Examinations  of  thetc 
Pcrfons  into  our  own  Hands  : Or,  at  leaft,  if  they  could  have  convinced 
us  ol  any  Miftake,  we  fhould  have  given  them  any  reafonable  Satisfaction. 

But,  without  making  any  luch  previous  Step,  the  Houfe  of  Commons 
have  made  an  Appeal  diredly  to  the  Throne  againft  the  Houfe  of 


• The  Committee  of  Lords,  mentioned  in  tbi*  RcprefentHtinn.  who  were  appointed  to  examine  the  Prifoners  brought  put  of  Sujf/x,  were  Seven,  » is.  the  Dukt9  of 
Drsonjhirs  and  Stnur/et,  the  Earls  of  Susdcr  tmid  and  SeariwgJ;,  the  Lords  Tcvjnfitxd,  B'lvrion,  and  i'o msrt.  They  were  cholcn  in  the  Houfe  by  Bii.'ut." 

1 Lords, 
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Lirds,  sail  charged  ihcm,  though  mofl  unjalHy,  with  Attempts  of  the  ' S.Matl.  22  £trJmtarii,  1 703. 

lughcil  h'jUiit.  ' N’otniu.;  tike  this  tm  done  before,  and  out  of  our  The  Commons  order'd.  That  fume  of  their  Members  be  appointed  to 

h-rsrry  Concent  for  the  Prclrrvotion  of  our  happy  CbnOitution,  we  hope  fearch  the  Journals  of  the  Houfc  of  Lords,  touching  their  Proceeding. 

she  l-wne  Thing  vill  neve.-  be  done  agjin.  We  know  Your  Royal  Heart  upon  the  late  Addrefs  of  this  Hume  toiler  M.  j.lly,  and  thrir  Rcprtfei.- 

is  unmoveably  fixed  0/1  jwefervittg  the  Liberties  of  Your  People,  and  tranf-  | tatirni  thereupon  j and  xllb  to  fearch  Precedents  concerning  Commitment* 

mifting  thcRt  entire  to  Poiitr.'ty;  but  if  in  After-Times  the  Ili.ufe*  cf  : by  the  Ho ufc  of  Lord*,  in  Cafe*  where  the  Per  fun  b.is  been  in  the  C .i  l'»- 

pjrliamtnc  fhouid  fee  stqxaling’acainll  one  another  to  the  Crown,  (fur  it  I dy  of  the  Crown,  and  report  the  fame  to  trie  Home;  and  Icvctal  M-.iU- 

fuch  a Courier  b.r  juQihsblc  In  die  Hmifc  of  Commons,  the  Fame  Method  burs  were  appointed  accordingly. 

may  he  t..’.tl  by  the  Lords!  as  Your  Majefiy  is  now  feniiblc  how  great  Satktii,  ZC)  Lt  J.snujrii,  1703. 

Difficulties  it  neceflarily  brings  upon  a goodTriricc;  fo  it  iscafy  to  Tore-  Mr.  Teie  reported,  That  the  Members  appointed  to  fearch  the  Jour- 
fee  (and  we  cannot  think  of  it  without  Terror  J how  fatal  the  Coufequrr.-  nils  of  the  Houfe  of  Lords,  touching  their  Proceedings  upon  the  laic  rtd- 

cis  may  be  in  the  Reign  of  an  ill-defignitig  Prince,  and  what  Advantages  drefs  of  this  Houle  to  Her  MajcUy,  and  the  Reprefemacion  thereupon  ; 

may  be  liken  from  it,  for  utterly  fub verting  the  bell  order’d  For  m of  Go-  and  alfo  to  feardi  Precedents,  concerning  Commitments  by  the  Houfc  of 

vetnment  in  the  World,  There  are  Examples  Abroad  *,  where  Proceed-  Lords,  in  Cafes  where  Perfons  have  been  in  the  Cuilody  of  the  Crown, 

mgs  of  this  kind  have  ended  in  the  Overthrow  of  the  Liberties  of  the  had  searched  the  lame  accordingly  ; and  he  read  in  his  Place  what  they 

People,  which  makes  us  the  more  apprehend  the  Beginning  of  them  found  therein,  and  afterwards  delivered  the  fame  in  uc  the 'l  able. 


.embers  be  appointed  to 


People,  which  makes  us  the  more  apprehend  the  Beginning  of  them 
among  ourfelvet.  Your  MajeftyV  great  J udgment  cannot  hut  readily  dif- 
cern,  whither  it  does  naturally  t-nd,  for  one  Houle  of  Parliament  to  be 


laiefty’i  great  Judgment  cannot  but  readily  dif-  J Rtfehtd , That  this  Hnufe  will,  upon  Tu  jJjy  Morning  uext,  take  the 

ally  tend,  for  one  Houle  of  Parliament  to  be  faid  Report  into  Cortfidcration. 
exciting  and  carneftly  dciirmg  the  Sovereign  to  exert  a real  or  fuppofed  Atari h,  1 /«*  Pthrqari:,  tyc^. 

Pretogaiivc  againft  the  other  Houfe  It  is  not  ealv  to  imagine  what  the  j Rsfihud,  That  this  Houfc  will,  upon  Tiurj.i,ij  : l-ming  next,  take  in- 
Gommuas  could  expedt  of  Your  M.ij'-fly  from  fuch  an  Application;  the  to  Cor.fulera  the  Report  u!  the  journal  of  the  Houfc  q/  Lords,  with 
Lords  have  itnvcr  enter  Bill'd  a Thought  of  tiling  this  dangerous  Method,  relation  to  :;.c  Addrefs  of  this  Houle  to  Her  iHajefly,  and  the  Lords  Rc- 
whatever  Occafi.  n may  have  been  given  within  the  Compare  of  late  Years,  prefenuxion. 

And  wc  promife  Your  Majefiy  we  will  always  endeavour  to  preferve  a Tsttw,  i«Er  ftbnurii,  1703. 

g,ood  Undei  (landing  with  (he  Houfc  of  Commons  and  lhall  never  think  The  Report  of  the  Journal  of  the  Hnofe  cf  Lords,  relating  to  the  Ad- 
it too  dear  to  procure  that  Union  at  anv  Kale,  unlci,  that  of  delivering  dref-  of  thr.  Hou:r,  and  the  KcprcfenUtion  os'  the  li<>ule  of  Lords,  was 

up  thofc  Rights  and  Powers  which  are  lodged  in  us  by  the  Law,  and  read. 

without  which,  tire  Caiiftitiitrvm  dmt.o?  lubfift,  RtfuvrJ,  That  an  hurpble  Addrefs  he  prefemed  to  Her  Majefly,  to  clear 

Wc  Cull  ircvcr  be  guilty  ot  the  Prrtumptron  of  preferihinr  to  Your  tlris  Houfe  from  the  Mifrc^tslVutatiAn  of  the  H-u.'c  of  Losd,,  in  th.:r 


Ms  jelly  when  or  again  il  wk.im  You  finui  1 txeic  your  Prerogative  5 bm  , Rcprcfentation  prefented  to  Her  Majefiy. 


morv,  was  pleaica  to  exprcfs  it  * an  excellent  bcrccn  and  Hank  between  ' ler.ted  to  Her  MajcUy,  1 hat  they  had  drawn  up  an  Addn.fr  accordingly, 
the  Prince  and  the  People,  to  ailifl  each  againfl  any  Encroachment  of  the  which  they  had  directed  him  to  report  to  the  Houfc ; which  he  read  in  his 
other.  Place,  and  .-.Her  wards  delivcr’J  in  at  the  Tab!-,  where  the  fame  was  read, 

Wc  will  never  contribute  by  any  Act  of  ours  to  the  Diminution  of  the  and  (with  mi  Amendment)  agreed  unto  by  the  Houfe. 

Rights  of  the  Crown,  nor,  as  far  as  w : are  able,  will  fuffer  it  in  others.  F./jalvcJ,  I lint  the  laid  Addrefs  be  pxvfentcd  to  Her  Majefiy  by  the 
Wc  cannot  m t othrrwife,  without  hutxiug  ourfclvra  in  the  l.ighrft  De-  whulc'Houfe. 

grec;  being  throughly  convinced,  that  the  Prcfervalion  of  the  legal  Prc-  Oid-rtJy  That  fuch  Members  of  this  Houfe  as  are  of  Her  Majcfly’s 
rogative  is  not  only  the  fureft  W'ay  to  fecure  our  own  Privileges,  but  of  moll  Honourable  Privy-Council,  do  humbly  know  Her  Majclly’s  Pkx- 
abfolutc  Nccctliry,  for  the  happy  add  lightful  Adminiflraiion  of  the  Go-  fure,  when  Jhc  will  be  attended  by  this  Houfc. 
vernrnaut.  And  we  hope  the  Houfe  of  Commons  will,  in  all  Times  to  Lurrr,  5.1  tin  Ftbritarii,  1703. 

come,  fpcak  and  a cl  with  that  Regard  to  the  Prerogative  which  theyfeem  Mr.  Secretary  Ht/lgti  acquainted  tlic  Houfe,  That  Her  Majefiy  having 
to  have  taken  up  lately.  " been  (according  to  Order  ) waited  upon,  to  know  when  fhc  would  be  at- 

Thcrc  remains  one  Particular  more,  which  wc  wilf  only  name  to  Your  tended  by  this  Houfc,  Her  Majefiy  has  been  plcafcd  to  eppoint  this  Af- 
Majcfty,  bccaufc  we  rvit  fatisfied  it  cannot  have  Weigh:  any  where ; tint  tcnioon,  at  Four  of  the  Clock,  at  St.  Jamn' s. 


is,  the  Infinuation  in  the  Addrefs,  as  if  the  Examination  of  thefe'  Prifon- 
ers  by  thu-  Lords,  was  in  order  to  obflruct  the  Enquiry  into  the  Deligns 
ayainlt  Your  Majefly’s  Pcrfon  and  fJ«  vtrumcnt;  or  at  lead,  that  it  was 
bkcly  to  produce  fuch  an  Effect.  Our  dutiful  Zeal  for  Your  Maj city's 
Government,  ami  our  warm  Concern  to  difeover  all  Dcfigns,  and  oppofc 
all  Practices  againll  ir,  are  too  well  known  to  the  World,  that  any  Sug- 
geftionsof  that  Sort  flioubj  make  the  lead  Imprrfiion  to  our  Difad  van  cage  j 
and  we  are  very  fure,  ’rwav  no  Sufpicuin  of  that  Nature  which  gave  the 
true  Rife  to  this  very  Iliaip  Addrefs.  It  is  cal'y  to  determine,  whether  a 
hearty  and  forward  "Undertaking  to  fenich  into  the  Deiign*.  of  Your  Ene- 


mies, or  tile 
yours  be  mi 

ot  Trai:  Hi. 


Tkt  Luir.bU  JDDRESStf  lit  Htuft  nf  Csmmtni  It  tlx  Qtum. 

M'JI  Gr.uu/iu  Sevrrrign, 

■y  OUR  Majefiy  having  v/ith  Great  Goodnefs  declared  from  the 
1 Throne  to  Your  Parliumenr,  Thar  divers  ill  I’raflices  and  Defigns 
had  been  carried  on  in  Sa/land,  by  Emifeiries  from  Franc/ , which  mibhc 
have  proved  extremely  dangerous  to  the  Peace  of  thefe  Kingdoms  ; and 
that  You  would  lay  the  Particulars  before  Your  Parliament,  as  loon  as 
the  feveral  Examinations  could  be  fully  perfc&ed,  and  made  puhlick 
without  Prejudice  : Wc  Your  Majclly’s  inofldutiful  and  loyal  Comment, 
relling  fecure  and  fatisfi-.d  in  Your  Majefly's  great  Wildoin  and  Care, 


" or  the  Peking  Occalion  .0  clje.il  to,  ami  interrupt  fuch  Endea-  rcl*'ng  ,ec“^.and  /“tl5h.etl1,n . \ou'  5 W.fdom  and  Care, 

. b.  mol*  H to  oUirofl  the  Difcm  ery  of  the  oernicions  PteiTtce.  moft  ttanU«U,  tdtoowletlgea  the  Confidence  You  have  been  ple.ktl  to 
*.  * repofe  inus. 


But  finding  upon  the  Lords  Journals,  That  their  Lorrlfliips,  the  very 
, llcn  ar atm  Smmim,  *** ?M’  UrJers,  one  to  remove  Yoor  Mfdfet's  Pr, loner, 

-■  , . n , r r ■ . - V ,<  . n i out  of  Your  Cullody  into  their  own,  and  the  oth-*r  to  commit .their  E:<a- 

1 We  moll  humbly  r.fk  Pardon  for  pr*  fuming  to  give  Your  ..lojclfv  the  mi nation  folcly  to  xi^Committee  of  feven  Lords,  chofcn  and  apnointed  bv 
1 'rouble of  this  long  Reprefentatien,  which  has  proceeded  from  the  pal-  themfelves;  by  which  Your  MajcUy  fcem’d  excluded  from  anv  Power 
fumate  Concern  we  have  to  fland  not  only  acquitted,  but  entire  Jy  approv-  ovtr  tj,e  fa;j  RrifonCrs  : 

cd  in  the  Judgment  of  fo  excellent  a Queen,  and  fo  juflly  beloved  of  all  yolir  ioyaI  Commons,  juflly  fcnfible  of  the  dangerous  Confequences 
her  Subjects.  m V r*  i r 1 of  fach  Proceedings^  tliougbt  themfelves  obliged  to  declare  their  Concern 

Wc  depend  upon  'r  our  Jnftice  as  well  as  Y our  GooJncfs,  that  nothing  at  this  Violation  of  Your  Royal  Prerogative,  and  the  known  Laws  of  the 
can  do  us  Prejudice  (from  whatfoever  Hands  it  cortics)  in  Your  Royal  Land,  in  an  humble  Addrefs  prefented  to  Your  MajcUy. 

Opinion,  while  we  continue  to  acl  in  that  Station  where  wc  arc  placed  by  your  faithful  Commons  are  well  .iTurcd,  when  this  Matter  comes  to 
the  Form  of  the  Euglijh  Government  according ,toi the  Lm  and Caftan*  bc  rightly  Rated  and  underflood,  a Zeal  fo  well  ...tended,  and  fo  well 


Time,  in  difeovertng  and I oppofing  all  Gontr, vances  and  Attempts  agamfl  themfelves  under  an  indirpenlible  Neceffity  of  appcarine  before  Your  M,- 
Yoiir  Royal  Perfon  and  Government,  and  the  Ptoteflant  oucccfliou,  as  jcily  in  thrir  own  Juftification. 

by  Law  cllablifh’d.  Their  Lordfliips  think  fit  t«  take  Offence  at  thr  Manner  and  Words  of 

. v,  . /rrwrp  , • our  Addrefs  and  accompany  this  Exception  with  Reficaions  and  Infinu- 

Hcr  Grtcttus  of  A Sir  ER  Is  tkt  Rtfre/tr.lalm,  ations  more  harfh  and  more  odious  than  the  moft  opprobrious  LannUagc  . 

But  as  wc  niitffie;tife  of  no  Terms  but  what  were  fuitirblc  to  the  Occafion, 
Air  Liras,  lo  it  will  appear  by  Precedents,  that  the  fame  have  been  frequently  and 

“ I A M very  forty  for  any  Mifondrrfland-.nc.-  that  happen  between  the  reciprocally  tifcJ  by  both  Houles  to  each  other  ; nor  could  the  Common- 
«•  1 Two  Houfes  of  Parliament,  which  are  lo  incanvcmciit  fur  thr  Pub-  in  refpeft  to  Your  Majefiy,  affert  Your  Royal  Prerogative  in  Words  of 
**  lick  Service,  and  fo  uneal'y  to  me,  that  1 cannot  but  take  Notice  with  lefsForcc  than  tliofe  in  which  they  have  vindicated  their  own  Privileges. 
“ faiisfaftion  of  the  Affurances  you  give  me,  thstyou  will  carefully  avoid  Whatever  ExpicICons  our  Zeal  for  Your  Majefiy,  and  the  Publidc 
« all  Occafions  of  them.  might  have  infpired,  we  could  never  have  offered  to  cur  Sovereign  fo  un- 

« 1 thank  you  for  the  Concer  n you  exprcfs  for  the  Rights  of  the  Crown,  grateful  a Remembrance  as  the  Deflruclinn  of  the  Momichy,  bv  a deteft- 
<c  and  for  my  Prerogative;  which  l /Hal!  never  exer:  fo  willingly  as  for  able  Atfemblv,  compofed  of  Members  of  both  Houfes,  who  bein  ' alike 
«*  the  Good  of  my  Subjefts,  and  the  Protcflion  of  thet:  Liberties,”  Partakers  in  the  Guilt,  ought  equally  to  fltare  the  Reproach.  ’ 
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With  much  more  Reafcn  might  wc  "Ifcrve.  both  on  Behalf  of  Your 
Majefly  and  the  Commons,  that  their  Lordfliips,  not  contented  with 
preferring  their  own  Examinations  to  Yours,  not  contented  with  exclud- 
ing Your  Majefly  and  the  Commons,  i-j  whom  Parliamentary  Enquiries 
nioft  properly  belong,  appropriate  to  their  Houle  only,  even  in  their 
Application  to  their  Sovereign,  the  Name  of  a Parliament ; an  Inftance 
not  to  he  pantUd'd,  unkfs  by  that  very  Afiembly  that  fubverted  the 
Monarchy. 

It  is  not  the  Qttrftion  at  prefent,  a;  dated  by  the  Lords,  Whether  their 
Lordfliips  have  a Power  of  taking  intoCuflody,  while  under  Examination, 
Persons  accufed  of  Criminal  Maters,  cogr.ifat.fe  in  Parliament?  But  that 
their  Lordjhips  have  a Right  to  take  the  rrifuners  of  the  Crown,  and  the 
Examination  of  them  folefv  into  their  own  Hands,  without  Your  Mujefly's 
Confent,  and  in  fuel*  a Manner  as  mud  necefiarily  prove  an  Excluhon 
of  Your  Majefly,  and  this  Houfe,  is  the  PropofitiOn  Your  Commons 
deny,  and  for  winch  their  Lordfliips  have  produced  no  Precedent. 

This  unhappy  Occafion  has  been  at  the  fame  Time  accompanied  with 
the  moll  furpriluig  Inftanecs  of  Contradiction,  and  Counter-Orders  to 
Your  Maiclty,  both  preceding  and  Qibfequcm  to  it ; but  el'pecially  on  the 
29th  of  'January  lad,  when  your  Majefly,  with  your  accuftom’d  Gondnefs, 
communicated  to  the  Lords  the  Paoers  relating  to  the  Scad/  Confpiracy, 
with  an  Exception  only  of  fome  Matters,  not  yet  proper  to  be  made 

Fubiick,  without  preventing  a further  Difeovery  of  Secrets  of  greater 
mportance,  with  which  Your  Majefly  allured  their  Lordfliips  they 
fliould  alfobc  acquainted,  as  loon  as  it  could  be  done  without  Prejudice. 
However,  their  Lordfliips,  upon  what  Provocation,  or  for  what  Keafon, 
no  where  appears,  immediately  adJrcfs’d  to  Your  Majefly,  prefling  You 
to  lay  before  them  the  whole  Matter,  and  all  Papers  relating  thereunto  ; 
by  which  Your  Majefly  was  put  under  a Neccflity,  either  to  give  their 
Lordfliips  a Refufat,  or  to  comply  with  their  unexpected  Importunity, 
to  the  endangering  the  publick  Sendee.  Thefc  Proceedings,  fo  extra- 
ordinary in  their  Nature  and  in  their  Manner,  could  not  but  fcnfibly 
aft'edt  Your  faithful  Commons,  wliofe  earned  Delire  it  is,  to  fee  both 
Your  Houles  of  Parliament,  and  the  whole  Body  of  Your  People,  entirely 
agreed  to  pay  the  Deference  due  to  Your  Majefly ’s  Wifdoin,  to  confide  in 
Your  Car  -,  and  to  promote  and  maintain  You r Honour  and  Dignity. 

Their  Lordfliips,  not  fatisfied  with  a (Turning  this  unprecedented 
Power,  have  endeavour'd,  with  a great  deal  of  Art,  to  pcrluadc  Your 
Majefly  of  the  Neccflity  of  it,  to  prevent  the  Defigns  of  ill  Princes,  and 
their  Favourites : But"  as  it  may  fvcm  unreafoiiablc  for  their  Lordfliips 
to  beam  to  praClife  upon  a good  Prince,  fuch  Methods  as  are  pretended 
only  To  be  needful  againll  an  ill  one  j fo  it  is  our  humble  Opinion,  That 
the  Danger  might  he  much  greater,  admitting  this  Precedent.  Should 
the  Lords  combine  to  defend  one  another  from  Enquiries  and  Profecutions, 
all  Parliamentary  Impeachments  might  he  eluded,  fccrer  Defigns  carried 
on,  the  Innocent  afpcifed  without  Reparation,  and  the  Guilty  acquitted 
without  Trial.  Nor  is  that  Inftance,  mentioned  by  the  Lords,  an  un- 
fcafonable  Caution,  fine?  that  Revolution  in  a neighbouring  Kingdom, 
alluded  to  by  their  Lordfliips,  was  occafioned  by  the  Incroachments  of  a 
prevailing  Cabal  of  Lords,  who  endeavouring  to  cnflavc  the  People,  and 
to  betray  their  King  and  their  Country  to  a foreign  Power,  obliged  the 
Church  and  the  Commons  to  unite  in  the  publick  Defence. 

Your  faithful  Commons  have  found  themfclvcs  fo  happy  under  Your 
Majefly *5  AJminiftration,  that  they  pleafe  thcmfelves  with  more  agreeable 
Profpedts,  and  renouncing  fuch  Examples  of  unle-fonablc  Jealoulics  and 
Fears,  molt  thankfully  receive  the  Bleflings  of  Your  Reign : Nor  could  they 
have  made  a more  grateful  Return  for  Your  Majefty’s  generous  Protection 
of  their  Liberties,  than  by  a fuitabie  Concern  for  Your  Prerogative. 

If  their  Lordfliips  had  confulted  their  own  Journals,  with  the  fame 
Care  that  we  always  take  to  be  rightly  informed,  they  would  haidly  have 
affirmed.  That  a direct  Appeal  to  the  Throne,  without  any  -previous 
Defu  e of  Conference,  had  been  an  unprecedented  Practice : Their  Books 
arc  filled  with  Variety  of  Inftanccs  to  the  contrary  ; but  without  examin- 
ing their  Books,  it  Items  very  furpriftnc,  that  their  Lordlhipv  could  fo 
foun  forget  their  Ad.lrefs  predated  to  Your  Majefly  the  laft  Seffion,  on 
Behalf  of  the  Lord  Bilhop  of  Worcejitr,  and  their  Addrefs  to  the  late  King, 
oil  Behalf  of  William  Earl  of  Portland , Edward  Earl  of  Or  ford,  John  Lord 
Somers,  and  Charles  Lord  Halifax , impeached  by  the  Commons  of  High 
Crimes  and  Mifdemeanours:  And  when  this  Houfe  formerly  cxpoflulated 
with  the  Hdufe  of  Lords,  For  proceeding  in  the  very  fame  Method  of 
which  thev  now  complain,  their  Lordfliips  made  a moft  folcmn  Declara- 
tion, in  thefc  Words} 

That  tiny  muft  ever  ajftrt  a Liberty  in  their  Houfe,  to  apply  to  the  Throne 
hy  thcmfelves,  for  the  doing  any  Thing  watranted  ly  Law,  fee. 

Nor  can  the  Lords,  wc  prefume,  upon  fccond  Reflection,  deny  the 
Commons  the  fame  Liberty,  Which  their  Lordfliips  thcmfelves  have  fo 
llronelyaflcrtcd,  and  fo  frequently  praciifed. 

Your  loyal  Commons  iinccrely  concur  with  their  Lordfliips,  in  de- 
claring, That  we  will  never  contribute,  by-any  Act  of  ours,  to  the  Di- 
minution of  the  Rights  of  the  Crown,  and  that  we  will  not  fuffer  it  in 
others.  Your  Majefly,  their  Lordfliips,  and  the  whole  World,  may 
judge,  from  the  Example  we  have  now  given,  if  their  Lordfliips  do 
trufy  wilh  the  Houfe  of  Commons  may,  in  all  Times  to  come,  fpcak  and 
act  with  that  Regard  to  the  Prerogative,  which  they  allow  us  the  Honour 
to  have  now  taken  up-,  we  fhall  be  very  unfortunate  to  continue  under 
their  Difpkalure,  at  the  fame  Tim:  when  they  feem  to  hope,  that  thofc 
who  fuceced  us  will  take  Pattern  by  us. 

Wc  with  their  Lordlhips  alf<>,  on  their  Part,  may  continue,  in  all 
Times  to  come,  to  fpcak  with  that  Regard  to  Parliamentary  Impeach- 
ments. which  they  feem  fo  lately  to  have  taken  up  fince  we  have  Reafon 
to  apprehend,  that  the  Mifunderftandings  which  have  of  late  Years  arifen 
between  the  Two  Houfes,  have  been  principally  owing  to  the  Artifices  of 
fome  particular  Perfons  anicng  thcmfelves,  whom  the  Commons  thought 
ic  their  Dutv,  for  the  publick  Safety,  to  bring  to  Jufticc.  How  much 
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more  difficult  will  all  fuch  Endeavours  he  render’d,  fliould  their  Lord- 
lhips be  once  admitted  foie  Examiners  of  Accuiations  aguinft  each  other, 
as  they  are  already  foie  Judges  ? 

We  are  accufed,  but  moft  unjuftly,  of  exciting  and  Carneflly  defiring 
Your  Majefly  to  exert  Your  Prerogative  again  IT  the  Houfe  of  Lords : We 
appeal  to  the  Words  of  our  Addrefs,  if  it  is  poffiblc  naturally  to  impofe 
any  fuch  Senfe  upon  any  Expreffion  that  is  thftrc.  We  are  Carry  their 
Lordlhips  fliould  defeend  fo  low  as  to  the  draining  and  wrcfting  of  Words, 
hr  which  they  rather  difeoreran  unfortunate  Inclination  to  make  us  feem 
culpable  upon  any  Terms,  than  that  they  in  Truth  bclirve  us  fo.  We 
know  how  vain  and  how  fruidefs  an  Application  it  would  be,  to  excite 
Your  Majefly  to  any  Abufe  of  Your  Power,  which  we  are  convinced 
You  will  always  excrcife  for  the  general  Good  ; and  fo  far  are  Your  Com- 
mons from  entertaining  any  fuch  Defire,  that  we  heartily  wilh  to  fee  a 
good  Correfpondence  prefer  veil  been  the  T wo  Houfes ; nor  would  forbear 
to  purchafe  it  at  any  Rate,  except  the  giving  up  the  Rights  oF  Your  Ma- 
jetty,  by  whom  wc  are  protected,  and  the  Liberties  and  Properties  of  the 
"People,  by  whom  we  arc  entrufieJ. 

Thefc  few  Jnftances,  fo  plain,  and  fo  uncontcflable,  we  prefume,  will 
be  fufficicnt,  without  trcfpai&iig  much  longer  upon  Your  Majefty’s  Time, 
to  diferedit  whatever  clfe  has  been  alledged  to  create  in  Your  Majefly, 
and  thofc  wc  reprefent,  an  ill  Opinion  of  us.  Wc  have  been  careful  and 
induftrious  to  avoid,  as  far  as  was  confiftent  with  our  ncccfiary  Juftifica- 
tion,  all  Occafiun  of  reviving  Atiimofities ; and  how  great  foever  the 
Provocation  lias  been.  Your  Majefly  having  declared  howuneafy  You  are 
under  fuch  Mifunderftandings,  we  (hill  make  no  Difficulty  to  lay  afide 
our  Refentments,  who  Audi  always  be  ready  to  facriticc  our  Lives  and 
Fortunes  to  Your  Quiet  and  Service:  Nor  can  we  doubt  but  we  mull 
Hand  fully  acquitted  to  the  whole  World,  and  el'pecially  to  Your  Majellv; 
fince  the  Zeal  that  wc  have  (hewn,  and  the  Reproaches  that  wc  have 
home,  have  been  owing  10  nootherCaufc  but  the  Defence  of  an  excellent 
Queen,  in  wliofe  Hands  God  Almighty  has  placed  the  Executive  Autho- 
rity over  thefe  Nations,  which  Authority  it  has  been  the  only  Endea- 
vour of  Your  faithful  Commons  to  preferve  as  entire  as  our  Laws  and 
Conftitution  allow. 

May  it  pleafe  Tour  mjl  Sacred  Majefly, 

It  is  with  the  dc.'pcft  Concern,  and  a Grief  not  to  be  exprefTed,  that 
Yo  r dutiful  and  loyal  Commons  have  found  thcmfelves  engaged  in  Dif- 
putts  of  this  Nature,  by  which  they  have  been  fo  unfeafonnbly  interrupt- 
ed in  finiftiing  the  Supplies,  and  other  Matters  of  the  higheft  Importance. 
How  zealoully  they  have  applied  thcmfelves  to  the  Difcharge  of  their 
Duty,  appears  from  their  having  already  prefemed  Your  Majefly  with  the 
greaiclt  part  of  their  Aids,  with  a Difpatch  and  Unanimity  beyond 
Example  : Nor  could  the  few  Bills  yet  depending  have  met  the  leaft  Ob- 
flrticlion  or  Delay,  but  from  the  imlifpcnfible  Neccflity  of  vindicating 
Your  Majefty’s  Royal  Prerogative,  the  Privileges  of  our  own  Houfe,  and 
the  Rights  and  Liberties  of  all  the  Commons  of  England t in  fevcral  In- 
ftances  invaded  almoft  at  the  fame  Time ; wc  wilh  there  may  have  been 
more  of  Miftake  than  Defign  in  thofc  who  have  created  thefc  unhappy 
Differences : However,  we  defire  the  Remembrance  may  be  henceforth 
blotted  out,  and  that  there  inay  remain  no  other  Impreflion  in  the  Hearts 
both  of  Loids  and  Commons,  than  a finccre  and  paflionatc  Concern  for 
Your  Majefty’s  Welfare  and  Glory  ; nor  any  other  Contention  ever  here- 
after aril'e,  but  by  whom  the  Publick  Good  lhall  be  beft  advanced,  the 
Proteflant  Succcffion,  and  the  Church  of  England  beft  fecurcd,  and  the 
juft  Rights  and  Prerogatives  of  the  Crown  bell  fupported. 

Martit,  22  die  Februani,  1703. 

Mr.  Speaker  reported.  That  he,  with  the  Houfe,  did  Yefterday  prefent 
their  humble  Addrefs  to  Her  Majefly,  and  that  Her  Majefly  did  thereupon 
give  the  gracious  Anfwcr  following. 

Gentlemen , 

“ T Return  you  many  Thanks  for  the  great  Concern  you  ex-profs  for  me 
“ and  my  juft  Rights.  Your  Difpatch  of  the  Supplies  is  a great  Ad- 
“ vanrage  to  the  Publick  Service;  and  I am  very  well  plcafcd  with  the 
“ Afl’urances  you  give  me,  of  your  Care  to  avoid  any  Occafion  of  Dif- 
“ ference  between  the  Two  Houfes,  cfpecially  at  this  Time,  when  there 
“ is  fo  apparent  a Neccflity  of  (Lengthening  ourfolves  agatnft  the  m-uli- 
“ cious  Defigns  of  our  Enemies.” 

Jovis,  24  die  Fehruarii,  1703. 

Ordered,  That  fome  Members  be  appointed  to  fcarch  the  Journals  of  the 
Houfe  of  Lords,  what  Proceedings  have  been  fince  the  laft  R port  to  this 
Houfe,  upon  the  Papers  communicated  to  the  Lords  by  Her  Majefly, 
relating  to  the  Confpiracy ; and  fevcral  Members  were  appointed  accord- 
ingly- 

Luna,  28  die  Ftlrvenii,  17G3. 

Sir  Humphrey  Matkwsrih  reported.  That  the  Members  appointed  had 
been  to  infpect  the  Journals  of  the  Houfe  of  Lords,  what  Proceedings  had 
been  fince  the  laft  Report  to  this  Houle,  upon  the  Papers  communicated 
to  the  Lords  by  Her  Majefly,  relating  to  the  Confpiracy ; but  that  they 
did  not  find  any  Proceedings  as  yet  enter’d  in  their  Journals;  but  that 
out  of  the  Papers  for  making  up  the  fame,  they  had  taken  Copies  of  the 
Proceedings  they  found  therein,  which  he  read  in  his  Place,  and  after- 
wards deliver'd  in  at  the  T able,  where  the  fame  were  read. 

Ordered,  1 hat  the  Confederation  of  the  faid  Report  be  referr’d  to  the 
Committee  of  the  whole  Houfe,  who  are  to  confidcr  of  the  Papers  commu- 
nicated by  Her  Majefly  to  this  Houfe,  relating  to  the  Trsslonable  Cor- 
refpondcncc  carried  on  with  St.  Germain' s,  and  the  Court  of  France, 

Martit,  29  die  Februarii,  1703. 

Mr.  Freeman  (according  to  Order)  reported  from  the  Committee  of 
the  whole  Houfe,  to  whom  it  was  referred  to  confider  of  the  Papers 

I con»- 
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communicated  by  her  Majrrty  to  thi'  Houfe,  relating  to  the  t reft  (enable 
Com fpondence  carried  on  with  St.  Germains,  and  the  Court  oi  France, 
tire  Refolurion  which  they  had  direfled  him  to  report  to  the  Houf:,  which 
lie  read  in  his  Place,  and  afterwards  delivered  in  at  the  T abU,  where  the 
iiunc  was  read,  and  is  as  foiloweth  : 

Rtfihttd,  That  it  is  the  Opinion  of  this  Committee,  That  the  Home 
be  moved,  that  an  humble  Addrcfs  be  prelcntcd  in  her  Majelly,  That  lhe 
Will  be  plcafed  to  re-aflame  the  juft  Exercife  of  her  Prerogative,  and  take 
to  herfclf  the  Examination  of  the  Matters  relating  to  the  Confpiracy, 
communicated  to  tbi«  Houfe  bv  her  Majeftv  ; and  to  give  Aflurance,  that 
they  will  defend  her  M.<jeftyV  I'.icred  Ptrfon  and  Government  aguinlt  jdi 
Per fons  concerned  in  the  'laid  Confpiraev,  and  all  other  Gonljiirators 
whatfoevrr : And  to  declare.  That  the  cftablilhing  of  a Coromi.tee  of 
Seven  L.iJ,,  fur  the  Idle  Examination  of  the  find  Confpiraev,  is  of  dan- 
gerous Conference,  suid  may  tend  to  the  fiubvcrfion  of  the  Governmem. 

Rej i.'t-vrf.  That  the  PJoufo  doth  asiet-  with  the  Committee,  That  an 
humble  Addref-  br  prefetued  to  her  Majefty,  That  flic  will  be  plcafed  to 
rc-affume  the  juft  Excrcife  ot  her  Prerogative,  and  take  to  herfeJf  the  Ex- 
amination of  the  Matters  relating  to  the  Confpiracy,  communicated  to 
this  Houfe  by  her  M.ijdly;  and  "to  give  A Hu  ranee,  that  they  will  defend 
her  Majefty’s  facred  rciibn  and  Government,  agninft  all  Pern  ns  con- 
cerned in  the  faid  Confpiracy,  and  all  other  Conspirators  whntfocvcr ; and 
to  declare.  That  the  eftahlifning  of  a Committee  of  Seven  herds,  for  the 
lole  Examination  of  the  faiJ  Confpiraev,  is  of  dangerous  Confcquencc, 
and  may  tend  to  the  Subverfion  of  the  Government. 

RdJivJ,  that  the  /aid  Refutation  be  prefented  to  her  Majelly  by  the 
whole  Houfe. 

Oidtr,.,f  Thai  fuch  Members  of  this  Houfe  as  are  of  her  Majefty**  molt 
honourable  Privy-Council,  do  humbly  know  her  Majefty’*  Pleafure, 
uheu  lire  will  be  attended  by  this  Houfe. 

Afereurii,  1 die  Afeirtii,  1703. 

Mr.  Serretary  Hedges  reported,  That  her  Majefty  had  been  plcafed  to 
appoint  to  be  attended  by  this  Houfe,  To-morrow,  at  four  of  the  Clock  in 
the  Afternoon,  at  St.  'Jam  it's. 

Veneris,  3 die  Martii , 1703. 

AT.  Speaker  reported.  That  he,  with  the  Houfe,  did  Yefterday  preft-nt 
their  humble  Add  refs  of  the  39th  of  February  lift  to  her  Majefty,  ami  that 
thereupon,  her  Majefty  was  plcafed  to  give  the  gracious  Anfwer  folluw- 

Gctnhmen, 

“ 'T’HE  great  Marks  of  Truft  and  Confidence  which  you  have  given 
“ A me  in  this  Ad  •refs,  air  very  acceptable  to  me. 

“ 1 thank  you  for  your  Advice,  and  (hall  ennftantljr  excrcife  my  juft 
“ Prerogative  foi  the  Security  and  Sati^f  odlion  of  my  Subjedta.” 

Upon  thefe  Proceedings  of  the  Houfe  of  Commons,  the  Houfe  of 
Lords,  the  28th  at  March,  drew  up  another  Reprefentation, 
which  they  pteTented  to  her  Majefty,  and  is  as  follows. 

The  bumble  Rfpt  ofnteition , cr  Addrefs,  of  the  Right  Honsurnble  the  herds  Spi- 
ritual end  Tempered,  in  Per  Hit  went  affembU/l,  prefented  to  her  AT’jejiy,  on 
Friday  the  31ft  Day  of  March,  1704.  and  her  M"j  j!y\  mojl gracious  An- 
finer  thereunto  *. 

Die  Mortis,  28  Martii , 1704. 

May  it p lei) fe  your  rr.-Jl  Excellent  Majejly, 

WE  the  Lords  Spiritual  and  Temporal  in  Parliament  aflrmblcd,  found 
ourfclves  obliged  (though  with  great  Uitwillingncf*)  to  make  an 
humble  Reprefentation  to  your  Majefty,  on  the  18th  of  Jamn.ry  lull,  of 
the  injuftice  done  to  us  by  the  Houfe  »f  Commons  , and  it  i<  with  the 
uimoit  ReluQaijcc  \tr  are  brought  to  give  your  Majrfty  a fccond  Trou- 
ble upon  the  like  unhappy  Occafion.  This  appears  by  our  Silence  after 
the  Add  rtfs  of  the  Houle  of  Commons  pnrfcmcd  to  your  Majefty  the  2irt 
of  February:  For  though  that  Paper  be,  in  dfe<2,  but  one  continued  Mif- 
vcprclcntatioii  of  our  Words  and  our  Pioceedii  ^s,  y*  t wc  Thought  our- 
1 elves  feenre  in  your  Majdly’s  great  Judgment,  which  would  difeern 
where  the  Truth  lay,  through  all  'the  Colours  made  life  of  to  difguife  it. 
And  we  were  willing  to  hope,  that  a Moderation,  whichwas  fo  little  de- 
le rvui,  could  not  but  have  a good  Eirecl  upon  the  Houfe  of  Commons; 
but  the  Votes  of  the  29th  of  February,  which  they  laid  before  your  Ma- 
jefty, have  convinced  us  of  our  Mistake,  and  made  it  impofiible  for  us 
to  flatter  ourfclves  longer  with  any  fuch  Expectation  : 1 hey  continue  to 
mifreprefent  our  Proceedings,  imu  to  fulicit  the  Throne  again  ft  us,  and 
thereby  put  us  Upon  an  abfolutc  NicviQty  of  doing  ourfclves  ; uftice,  in  lay- 
ing a true  State  of  Things  before  vour  Majelly.  When  weobftrve,  that 
the  firft  Add  refs  of  the  Houfe  of  Commons  was  ordered  the  next  Day  af- 
ter we  entered  upen  the  Examination  of  IS  rather ; That  on  the  3d  of  Fe- 
bruary, when  we  a.  pointed  a Day  for  taking  the  Papers  relating  to  the 
Confpiracy  into  Coufideration,  the  Houfe  of  Commons  appointed  a Com- 
niitice  to  draw  up  the  Addrefs  agxinft  us,  prefented  to  your  Majefty  on 
the  2ifl,  which  v.-as  the  Day  our  Committee  reported  Keith’ s Examina- 
tion ; and  that  tlu  ir  Votes  of  the  29th  came  from  a Committee  appointed 
to  confide  of  the  Papers  communicated  to  them,  the  fame  Day  we  made 
our  Addrcis  to  your  Majelly  to  iffue  out  a Proclamation  for  encouraging 
rhe  Di  fen  very  of  the  Cypher  of  the  Gibbcri(h  Letters  (though  tltey  had 
made  a Compliment  to  ycui  Majelly  on  their  reading  tliofc  Papers,  and 
had  laid  afide  all  1 houghts  of  them  for  three  Weeks  together).  We  can- 
not, without  great  Concern,  reflect  upon  the  Unfcnfonablcncfs  of  thefe 
Applications  : What  can  be  more  likely  to  prevetu  tire  Difcovery  of  this 
dangerous  Confpiracy,  than  a Difagreemcm  among  thofc  who  (hould  unite 
their  Endeavours  in  aiufling  your  Majefty  to  fearch  to  the  Bottom  of  it  i 


N D IX.  (546) 

Wh.it  caii  more  encourage  Ofies  .h?rs  to  an  chftinate  Silence,  than  the 
Psofpedt  of  having  the  Examinattarre  interrupted  by  an  unhappy  Breach 
between  the  two  floufcs?  And  what  cm  nvc  greater  Security  to  your 
Majcfty’s  Enemies,  than  to  fro  a Foundation  laid  for  fuch  Deputes,  as 
will  for  ever  put  an  End  to  all  Parliamentary  Enquiries  into  their  Dcfigns  ? 
The  Gentlemen  of  the  Huule  of  Comm  :i'  have  carried  this  Point  lo  far, 
that  rather  ihan  fuller  ire  to  proceed  quietly  in  fearening  into  the  Bottom 
of  this  dangerous  Confpiracy,  they  uo  nor  only  reflect  on  us.  but  depart 
from  the-r  Pretences  of  Rsfpect  to  your  Majefty,  and  cenfurr  your  Con- 
duct in  affiftiug  our  Examination,  as  if  you  had  thereby  done  an  Injuiy  to 
your  Prerogative,  Wi-  are  therefore  obliged  in  Duty  to  your  Majefty,  us 
well  as  J uftice  to  ourfclves.  farther  to  explain  the  Ground?  on  wi.ich  we 
have  acted,  and  to  produce  Precedents  to  fhew,  wc  have  done  nothing  un- 
warranted by  the  Practice  of  our  Ancoftors. 

We  cannot  but  obferve  how  the  Houle  of  Commons  have  varied  their 
Style;  in  their  tuft  Addrcis  they  dirctftly  charged  the  Lords  with  wrefting 
Priloners  out  of  your  Majefty VHands  ; in  their  fccond  Paper,  they-  fay 
only,  Wc  feem  to  exclude  your  Majefty  from  any  Power  over  the  Priso- 
ners ; but  the  Charge  is  alike  unjuft  in  b th. 

They  continue  to  complain  of  two  of  our  Order? ; one  of  which  they 
fay  was  to  remove  your  Majefty's  Priloners  out  of  j our  Cuftody  into  our 
own  ; and  the  other,  to  commit  their  Examination  laic}  y to  a Committee 
of  frven  Lord*,  chofen  and  appointed  by  otirfelvw. 

Wc  know  not  by  whom  a Committee  of  Lords  can  be  chof  'it  but  br 
the  Houfe  of  Lords  ; nor  can  there  be  any  thing  more  Pjrls.uncntarv,  an«t 
more  proper  for  the  Difpatclr  and  Secrecy  of  an  Examination,  than  refer- 
ring it  to  a Committee. 

This  was  prat  Jilt  (I  By  both  Houfes  of  Parliament,  in  1 he  Year  1678 
and  t£>79;  nor  was  ic  objected  to  cither,  that  they  took,  the  Ex-minritinn 
folcly  to  tltcmlelvcs  : Though  the  Committee  of  the  Houfe  of  Commons 
was,  in  the  Style  of  their  own  Bonk,  a Gommittn  of  Srertiy. 

The  Lords,  the  Commons,  and  the  Privy  Council  had  that  Plot  under 
Examination  at  the  fame  I ime,  yet  there  was  no  interfering  of  JurifJic- 
tions ; the  Papers  and  the  Witnene*  were  convrvcd  tonne  another,  as  there 
was  Occafion,  without  any  Dil'putes ; none  of  them  flopped  or  delayed 
the  Enquiries  of  the  others,  but  concurred  in  promoting  them. 

Wc  might  have  expected,  that  when  the  Houfe  of  Commons  charged  u» 
a fccond  Time  with  violating  your  Royal  Prerogative,  and  th:  known 
Laws  of  tiie  Land,  they  would  have  fpecified  what  Branch  of  die  Preroga- 
tive wc  had  infringed,* or  what  Law,  Statute,  or  Ofage,  we  hud  broken  : 
Whenever  they  think  fit  to  be  more  particular  in  the  Charge,  wc  dull  be 
wry  ready  with  our  Anfwer?. 

Wc  dull  always  contend  with  the  Houfe  of  Commons  in  Zeal  for  your 
Majcfty’s  Honour  and  Safety  ; but  wc  lhall  never  pretend  10  be  merito- 
rious,, in  giving  up  what  wc  know  to  lie  the  Right  of  Parliaments  : And 
wc  are  fure  your  Majefty  underftands  and  loves  the  Conflitution  of  the 
EngHJb  Government  too  well,  to  approve  of  fuch  a Prefrnr ; and  therefore 
wc  muft  again  beg  Leave  to  infill  on  out  former  RcprUcniation,  as  well 
founded  in  every  Particular. 

Wc  have  no  Caufe  to  bo  forry  to  hear  it  has  been  fo  uni  vrrfidly  well  re- 
ceived, fince  wc  arc  lure  if  cannot  but  be  for  your  Majefty’s  Service,  at 
well  as  a full  Juftification  of  ourfclves.  Wc  were  very  carofuj  that  there 
fhould  be  no  Harlhnef*  in  any  Expreflions  of  our  Reprefentation  ; but  if 
they  complain  of  Reafoning  they  cannot  anfwer,  or  are  uueafy  to  hear 
1 ruths  they  cannot  deny,  it  is  not  our  Fault. 

The  Houfe  of  Commons  were  certainly  in  the  right,  in  not  producing 
the  Precedents  which  they  fay  they  have  of  ill  Language  that  has  p.tftd 
between  the  two  Houfes,  bee  a Life  it  could  not  have  been  agreeable  to  your 
Maji-fty. 

We  mud  own  we  never  (carched  our  Books  for  that  Purpofc ; and  we 
(relieve,  that  if  ever  the  Commons  ufed  t he  like  before,  our  Anccftors 
thought  it  unbecoming  them  to  return  it ; and  we  think  it  melt  proper  to 
be  forgotten. 

Wc  cannot  think  that  any  Expreflions  (by  whatfoever  Zeal  i.ifpired), 
that  .ire  not  luitablc  to  the  Decency  which  is  due  from  011c  Houle  of  Par- 
liament to  another,  can  (hew  a Rcfpcci  to  your  Majefty,  or  add  any  Force 
to  their  Arguments. 

We  do  not  comprehend  what  is  meant  by  their  faying,  We  did  ao- 
propriatc  to  the  Houfe  of  Lords  only  the  Name  of  a Parliament.  There 
is  no  Foundation  for  that  Charge  in  any  Word  of  our  Reprefentation  ; 
nor  was  there  any  Occafion  for  fuch  an  AlTertion  in  the  Concrovcrfy  be- 
tween us  ; both  Houfes  arc  alike  intcrefted  in  the  Point  wc  maintain.  We 
arc  fure  the  Houfe  of  Commons  have  claimed  and  cxcrcifed  fuch  a Power 
of  Examination  and  Commitment  as  the  Lords  infift  upon;  and  we  arc 
well  allured,  that  on  proper  Occafions  every  future  Houfe  of  Commons 
will  do  the  like  again : So  that  let  the  Gentlemen  of  the  prefeijt  Houfe  of 
Commons  be  as  liberal  as  they  plcafc  in  renouncing  their  own  Right,  and 
as  much  difpleafed  os  they  think  fit  with  rhe  Houfe  of  Lords  for°not  fol- 
lowing their  Example,  we  have  this  Comfort,  that  your  Majefty  is  too 
equitable  to  think  amifs  of  us  for  defending  our  Parliamentary  Rights, 
and  vve  arc  fure  of  having  every  Houfe  of  Commons  that  lhall  lit  hereafter 
o?  our  Side,  as  well  as  cvciy  Englijhmatt,  who  values  the  Conflitution  of 
his  Country. 

There  is  no  Psflige  in  our  Hiftorv  more  notorious,  than  that  the  pre- 
tended Houtc  of  Commons,  in  the  Vcar  1648,  when  they  could  not  pre- 
vail with  the  Houfe  of  Lords,  then  fitting,  to  join  with  them  in  the  in- 
tended Murder  oftheir  King,  took  upon  them  firft  toabolilh  the  Houfe  of 
Lords  by  a Vote,  and  then  to  proceed  to  do  that  execrable  Fact  by  them- 
fdves. 

It  is  not  therefore  to  be  imagined  what  the  Houle  of  Commons  caa 
mean,  by  faying.  That  Afiembly  was  competed  of  Members  of  bo'h 
Houfes.  If  all  other  Proof  of  the  contrary  was  wanting,  vet  the  Tclii- 
mony  of  that  blcfled,  though  unfortunate  King,  is  abundantly  fuflkient, 
who  made  it  one  of  his  Exceptions  to  that  deteftablc  Coutt  at  his  Trial. 


• Lie  Fentrie  jx  Martii,  170.1.  It  b o-dered  by  the  Lords  Spiritir.il  and  Temporal  in  Parliament  oflembled,  that  the  Reprefentation,  or  Addrcfi,  of  thii  Houfe,  agreed  to 
the  aSlli  Juflant,  amt  prefenttd  toller  Majefty  this  Day,  and  licr  McjtBy’t  niuft  gracioui  Anfwer  thereunto,  lhall  be  forthwith  printed  mid  pubhlhed. 

Mattb.  'jabnfen,  Cler'  Parliamentor' 
We 
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\Vt  c*n  rvctrcr  call  to  r.Iir.d  that  Fuel  without  Horror,  and  yet  wc  are  1 tltfire  nothing  more  for  our  Juftificatton,  than  that  our  Proceedings  and 
obi  fore!  by  Law  to  Lomincmoiatc  it  every  Year;  and  furcly  it  can  never  theirs  may  b-.  compar'd. 

lie  mentioned  rr.ote  ulefuHy  than  upon  fuch  an  Occafion,  when  the  When  the  Papers  relating  to  this  Confpiracy  were  bid  before  them. 


lliui.j-e  L’l-;'C  cf  one  Ht  utc  of  Parliament  by  another,  makes  it  iinpoffiblc  they  contented  thcmfslves  with  reading  them,  and  without  offering  anv 
not  tn  rtiit^l  on  tile  mibrablc  confttqucuca  that  have  formerly  followed  , Advice  or  Affiftnnee,  gave  Your  Majvftv  Tlunlcs  for  laying  the  Papers 
'mm  fuch  iJ.lKrrncci.  " before  them,  and  cxprelled  their  Satislaoion  in  Yonr  Miiiefty’s  wifr  C-on- 

* > ...  1 '.—-/me  -A  m ll<r  „„  A rJ  Ym.r  IWnk  Xl.te  rt.rji.rnl..  ’...flu,  J 


from  fuch  iJ.lKrenccs.  before  then.,  and  expreiFed  their  Satisfaction  l‘n  Ynnr  M.ifolly’a  wife.Con- 

Wlien  t'.'.e  (reuilcn.cn  of  live  Houfe  o!  Commons  act  according  to  the  J dud,  and  gnat  Care  of  Your  People.  This  was  certainly  jufliy  due  to 
Mea  fores  taken  in  thou  Tunc*,  il.ev  '-hi  not  to  be  offended  if  they  Your  M.-ncflr’s  prudent  Adminilhatfon,  but  was  not  ail  that  might  h-*e 

are  remembered  by  the  Lords.  If  they  will  rake  upon  themfclvcs  to  Cop  been  rtafonably  expected  from  a Houle  of  Commons,  whrn  Your  Majefiy 

tl:e  tOiiiii.i  out  Your  Majefiy ’s  Writs  for  filing  up  their  Houfe,  and  that  had  laid  before  them  the  Account  of  fuch  a dangerous  Con  (piracy, 

in  feveruf  Places,  and  for  a lou*  Time*  whereby  they  make  themfclvcs  an  Thus  the  Matter  relied  for  feveral  Weeks:  And  when  at  lc.fl  the 

. n ...  ..  ..  M Hi.  fnnffln.lmn.  a ' «h I„  Sr  ml-  ur,  i f.-rnod  Tim,  fh, 


they  to  complain,  if  wc  nrefume  to  tell  Your  Majefiy,  That  very  few  to  te-aflumc  the  juft  Excrcife  of  your  Prerogative,  and  to  defire  You  to 
Things  were  left  o.c  uUWe  in  that  unhappy  Houfe  of  Commons,  than  flop  pur  Proceeding,  as  of  dangerous  Confeijucnce,  and  what  might  t:nd 
their  refuting  to  fill  up  their  Body,  and  com  pleat  the  Rcprcfen  cation  i to  the  Subvcrfion  of  the  Government. 

There  Beginnings  ate  very  dangerous : It  iv  not  eafy  to  forefee  how  This  Condu.fl  feems  very  unaccountable:  And  wlren  they  had  not 
far  fuch  a Practice  may  be  carried,  or  what  Efforts  it  may  have  upon  j thought  fit  to  pafs  any  Judgment  on  the  Coafpiracy,  'its  hard  that  tire 
the  Boroughs  that  fuller  the  prefent  Wrong,  or  upon  others  who  may  Enquiry  into  it  fhould  be  fo  ftvuely  confuted; 

apprehend  the  like  Ufage;  and  who  can  fay,  but,  in  After-Times,  an  ill  , The  Commons  confine  what  we  (poke-  in  General  Terms  of  the  fatal 
Prince  may  take  Advantage  of  fuch  Precedents,  and  thin!:  Jtitnfelf  juilified  | Confluences  that  have  happen’d  in  mod  Countries  in  Euiepe,  from  the 
in  with-bolding  his  Writs  from  Ionic,  by  as  good  I.aw  as  the  Com-  unhappy  Differences  which  havciriren  fret  ween  tlicLihuiof  the  fever*) 


mens  can  fhew  for  pretending  to  Hop  ........  .......  w . i — , — — , ~ -***>«  --- 

Thc  Commons  have  made  three  Aiidrcffs  to  Your  Majefiy  upon  this  I ral,  and  the  Overthrow  of  the  Liberties  o!  molt  of  our  Neighbours  fptuog 
Occafion,  vet  have  not  lured  the  Matter  ;n  Difpute  fairly  ill  any  one  of  | from  this  Root. 

,h,m_  The  plain  Matter  of  I'a£l  i»  this;  B'.athcr,  Ogilbj,  2.C.  being  1 But  we  are  fur  priced,  that  the  Houfe  of  Commons  ftotild  fingtc  out 


Kingdoms,  to  the  Infbance  of  one  Country  : The  Gbfcrvaticn  v 


them.  I he  (.lam  ..latter  oj  rati 
Icie-td  by  the  Cu ileus- Houfe  Officers 
cd  from  Fran;:,  were  tent  for  to  b 


1 the  Coall  of  Sujfex,  as  they 
ruu.glit  to  Town  by  Melfcr 


they  land-  I that  In  Ranee  of  a Revolution  in  a neighbouring  Country,  wire  re  the 
lefiengers ; 1 C!r,  and  the  Commons  were  prevail'd  upon  by  the  Manat-  ment  of  the 


the  Lords  haying  revolved  to  examme  thsfe  Perfons  them  (elves,  Or-  Coun,  to  carry  their  Refentments  again  (1  flic  Lords  fo  fur,  that  they  de- 
deied  the  Mdilngers  to  bring  them  to  the  Houfe,  and  committed  them  to  liver'd  up  the  Authority  of  the  Lords,  the  Freedom  or  the  Peoplej  and 
tile  Black  Rod,  in  order  to  their  Examination.  The  Qudlion  is,  Whe-  made  a total  Alteration  of  the  Government. 

thcr  this  Proceeding  of  tire  Houfe  of  Lords  was  a Breach  of  any  Law,  or  Wc  cannot  imagine  what  is  meant  by  calling  this  Treachery  of  the 
contrary  to  the  Cultom  of  Parliaments  ! Wc  abetted  it  was  not,  and  as  Commons  and  Clergy,  in  betraying  the  Liberties  of  their  Country,  their 


we  humblv  apprehend,  wc  proved  our  AfTertion  by  undeniable  Rea  Tons, 
and  wc  a flared  Your  Majefiy  we  could  juftify  it  bj?  Precedents. 

It  appears  by  our  Records,  That  wc  have  at  all  Times,  when  wc 
thought  it  expedient  for  the  pubiick  Good,  not  only  taken  Prifoners  outof 
the  Cultody  of  tire  Mclfcogus  (which  is  but  a Temporary  Confinement, 
in  order  to  the  examining  perfons,  or  while  the-y  arc  under  Examina- 


uniting  in  the  Pubiick  Defence;  nor  can  we  conceive  how  this  comes  to 
he  mentioned  on  this  Occafion;  Wc  hope  there  is  no  Danger  of  fuch  a 
Union  amongst  us  for  fuch  Purpofes  ; and  wc  think  YourMajefiy,  and 
Your  People,  are  equally  concern’d  in  this  Infimiation. 

’Ti-.  wonderful  that  tire  Commons  fhould  magnify  their  own  Care  in 
examining  our  Journals,  rcfledl  on  us  for  not  looking  into  our  own  Hook*, 


tioni,  but  taken  them  out  of  any  other  Cufiody,  and  put  them  fometiir.es  and  at  the  fame  'lime  cue  two  Precedents,  in  which  they  arc  entirely  mif- 
ir.to  the  Cufiody  of  Your  Majefiy’*  Officers  attending  the  Houfe  of  Peers,  | taken,  and  which  prove  the  dicefl  contrary'  ro  what  is  inferr’d  from  tliem. 

ive.l  them  fiom  one  Pri Ton  to  another,  >v.n..kkj  , ti..  i f' L - 


lunictur.es  removed  then;  fiom  one  Pnfon  to  another,  as  the  Houfe  thought  The  Lords  in  their  Rcprcfcntatlon  affirm,  ’1‘hat  the  Commons,  by 
inofl  fafe  and  proper,  lor  their  Examination.  appealing  dire&lv  to  the  Throne  againfi  the  Houfe  of  Lords,  and  charg- 

Perfens  condemn'd,  and  under  Sentence  of  Death,  may  be  mod  pro-  ing  them  with  Attempts  of  the  higheft  Nature,  without  firft  afking  a 
perly  called  the  Prifoners  of  the  Crown,  when  thrir  Lives  and  Efiates,  as  Conference,  had  done  a Thing  unprecedented.  The  Commons,  to  prove 
well  as  Liberties,  arc  entirely  at  Mercy  ; yet  the  Houfe  of  Lords  has  font  the  contrary,  cite  rhe  Addrefs  prcfcntcd  to  Your  Majefiy  on  Behalf  of' 
for  feveral  in  thofe  Circumfiances  from  the  l'urtlicft  Parts  of  England  to  the  Bifliop  of  Worccjltry  and  the  Addrefs  of  the  Lords  to  "the  late  King, 
b;  examined.  on  E°ut  Lords  named  in  their  Addrefs.  Wc  crave  Leave  10 

*\Vc  could  produce  Precedents  in  all  Times,  when  any  Ailing  of  this  Rate  tbfefe  two  Cafes:  The  Commons  had  cer.furcd  the  Bilhop  of  JVer- 
Naturc  lias  been  before  the  Houfe,  the  moll  ancient  Records  furnifliiag  «/?«'>  without  giving  him  any  Opportunity  of  being  heard.  They  hail 
toe  cleared  and  mull  frequent  Infianecs  of  the  Juril'diclion  of  the  Lords,  voted  him  Unchriftian,  which  furcly  is  afperfing  the  Innocent  without 


,n  examining,  trying,  and  punifliing  all  great  Ofienders.  

gut  %ve  (f.all  at  prviefit  confine  ourfclves  to  the  Proceedings  in  refpedl  to  Trial ; and  made  an  Addrefs  to  Your  Majefiy  to  remove  him  from  being 
the  Poiiifh  Plot,  in  the  Reign  of  Your  MsjrBy’s  Royal  Uncln,  (except  | Almoner.  This  Proceeding  Icem'il  very  extraordinary  with  refpeet  to 
in  fi.mc  few  Infianecs  in  both  Houles,  as  well  before  as  after  that  Time)  1 Your  Majefiy,  and  very  unparliamentary  with  refpedb  to  the  Houfe  of 
not  only  becaufe  that  was  the  tuft  Cwnfpiracy  that  fell  under  a I’arlia-  j Lords,  of  which  the  B.lhop  was  a Member  and  yet  no  Notice  was  taken 
mentary  Examination ; but  becaufe  both  Houfcs  of  Parliament  enter’d  of  them:  Upon  this,  the  Lords  made  an  Application  to  Y«.ur  Majefiy, 


Pcffihility  of  Reparation,  as  well  : 


not  only  becaufe  that  was  the  tuft  Cwnfpiracy  that  fell  under  a i’arlia-  j Lords,  of  which  the  Bifhop  was  a Member ; and  yet  no  Notice 
mentary  Examination ; but  becaufe  both  Houfcs  of  Parliament  enter'd  | of  them  t^Upon  this,  the  Lords  made  an  Application  to  Your 


into  the  Enquiry  with  equal  Zeal.  on  Lehalf  ol  the  Reverend  Prelate,  That  he  might  not  fufftr  in  Your 

And  we  be*  Leave  to  annex  to  this  our  humble  Addrefs,  fomc  Exrraas  Majefty>  Opinion,  before  he  had  an  Opportunity  ot  making  his  Defence, 
of  the  Procec|jngs  of  both  Houles  in  that  Enquiry',  N°  1.  II.  The  Cafe  uf  the  Four  Lords  wits  this-:  The  Commons  having  at  the 

V/e  defire  to  obferve.  That  though  the  King  mention’d  that  Plot  in  his  Bar  of  tltb  Houfe  of  Lords  impeach’d  them  for  High  Crimes  ami  Mif- 
Speech  at  the  Opening  of  the  Sct&on  ■,  yet  he  was  fo  far  from  coinmuni-  demcanouis,  the  next  Day  made  an  Addrefs  to  the  Tate  King,  to  remove 
catinti  the  Particulars  to  the  Parliament,  or  defiring  them  to  look  into  it,  them  from  his  Prefence  and  Councils  for  ever:  The  Houfe  of  Lords 


Speech  at  the  Opening  of  the  bctlron  ; yet  ne  was  10  tar  irom  comr 
eating  the  Particulars  to  the  Parliament,  or  defiring  them  to  look  ir 
th  ■!  he  direfilv  told  them,  he  would  leave  that  Matter  to  the  Law. 


thought  this  an  Attempt  of  the  hijihcft  Nature  upon  thejr  Judicature, 


He  was  not  very  deftrous  of  having  tire  Parliament  meddle  with  that  that  while  the  Caul,  s were  depending  before  them  in  Parliament,  the  Corn- 
Enquiry,  and  therefore  ’lis  reafonable  to  fuppofc,  he  would  not  have  mom  flrould  quit  the  Part  they  had  taken  of  Accufers,  and  pretend  to  be 
beenfilent,  if  their  Proceedings  had  been  a Violation  of  the  Prerogative,  the  Judges  themfclvcs,  and  folk;:  the  King  to  put  their  Sentence  in 


and  the  known  Laws  of  the  Land. 


| Execution  immediately.  But  yet  they  proceeded  toad  with  fuch  a Mo- 


We  beg  Leave  to  make  this  fingle  Remark  on  fuch  of  the  Precedents  deration  as  was  fearer  to  be  juilified  : they  forbore  export  dating  with  the 
as  relate  to  the  Removal  of  the  Popilli  Priefts  after  Sentence  of  Condem-  Common*,  much  Jefs  did  they  appeal  to  the  Throne  againfi  them,  they 
cation.  That  this  was  uken  notice  of  by  the  Commons,  atui  feveral  only deiired  the  King  not  to  pafs  any  Cenfure  upon  them  before  they  wen: 
Mettjjre*  ralTed  between  the  Two  Houfcs  about  them:  The  Commons  tried  : They  took  no  Notice  that  the  Commons  had  made  anv  Addrefs, 
were- eat neil  that  they  ihoultl  be  executed,  and  infilled  to  have  them  lent  and  only  endeavoured  to  prevent  rhe  Injufticc  and  Oppreffiun  which  might 
taA  to  t ie  feveral  PVifons  for  that  Purpofo;  but  they  never  pretended  to  have  been  done  to  their  own  Member*,  and  the  Affront  nfiered  to  there 
«knv  tr  it  the  Lords  had  Power  to  fend  for  them,  or  change  the  Cufiody.  Judicature,  without  making  the  leaft  Reflection  on  il.  < I’roceeding;  and 
The  Commons,  in  iheir  fuccnd  Addrefs,  pretend  to  have  been  renfibly  they  had  no  other  way  of  adling,  for  no  Conference  could  have  prevented 
aftefted  and  provoked  to  their  harfh  Treatment  of  the  Lords,  by  what  the  Imprefiion  that  might  have  been  made  on  the  King  by  fuch  an  Apidi- 
pafs’d  in  the  Lords  Houfe  the  igth  of  January , which  was  almoft  fix  cation  of  the  Commons. 

Wcek3  after  their  firft  Addrefs  was  prefemed.  Bididcs,  in  both  thefe  Cafes  the  Commons  were  the  A zgrefibrs ; they  firft 

It  look*,  as  .if  they  wanted  Rcalor.s  to  juftify  the  ordering  that  Acidrcft,  applied  to  the  I hroue,  and  mad.  it  .ellaty  for  the  Lords  to  lollowihem. 


when  they  me  forced  to  defend  it  by  Arguments  drawn  from  Facts  which 

Hr?'-1  i” *, 


Thus  far  thefe  Inrtances  may  be  of  Ufc  to  fhew  |»y  what  Steps  the  Com- 
mons role  to  this  way  of  addreffing  againft  the  Houfe  of  Lords  ; they  bc- 


If  the  Cmninon*  had  confidcred  our  AddrefTes  of  t!ic  29th  of  January , gan  thefe  Attempts  in  the  Cafo  of  particular  Lords,  which  now  they’  put 


or  the  1 :th  of  February,  they  would  have  found  in  them  no  Contra-  in  Practice  agairift  the  whole  Body  of  the  Peers. 

diaio.;*,  or  Countci -Orders  to  Your  Majefty,  with  which  they  charge  The  Lords  will  think  thcmfelvri.  c.  ncern'd  in  all  Times  to  obferve  and 
ur.  \Y : were  inform'd  of  feveral  Papers  that  had  not  been  communica-  maintain  the  Law  and  Ufage  of  Parliaments  in  Impeachments  ; and  this 
ted  to  us  -,  thofe  wc  defired,  and  we  received  them  by  Y'our  Majtl.ty's  they  did  with  all  poffiblc  Exactr.els,  upon  the  Occafion  of  the  Impcach- 

Command;  and  have,  we  hope,  made  ufc  of  them  for  Your  Mnjefty's  ments  of  thofe  Four  Lords;  but  they  could  not  judge  it  rcafonablc 

Service,  and  the  pubiick  Safety.  We  have  had  the  Happinefs  that  our  to  let  the  Accufers  fliare  with  them  in  their  judicature.  And  if  the 

Zeal  has  been  more  than  once  approved  by  your  Majefty : And  we  leave  Commons  in  Times  to  come  lhall  fo  f2r  forge:  themlelves,  as  to  endca- 

the  Commons  to  juftify  their  own  Coldncfs  and  Indifference,  in  a Point  vour  to  blart  Men’s  Reputations,  by  exhibiting  Articles,  when  they  are 


of  fuch  high  Concern. 


notable  or  prepared  to  maintain  their  Charge'  the  Lords  will  always 


Ifwc  lookback  on  the  Steps  the  Commons  have  made  in  this  whole  look  upon  themfclvcs  as  bound  to  do  equal  Jufl.ee,  and  difeharge  the 
Matter,  they  arc  fuch  as  will  hardly  be ‘believed  hereafter ; And  wc  can  Innocent.  Nothing  can  truly  ldfirti  or  weaken  the  Fore  - and  Awe  of 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


( S49 ) A P P E 

Impeachments,  ha:  a paitii-.!  Vic  of  them:  While  ihry  continue  lo  be 
ih:  equal  Instruments  of  i'ublick  Juftice,  they  will  he--  their  Weight  in 
ail  Waits;  but  if  once  they  ate  made  ulV  *.f  to  ilcUntc  Men  only,  without 
Thoughts  of  bntTiiiii,'  them  to  Trial.  impeachment.  will  lofe  ilieir  Ter- 
ror, and  the  H uf:  of  Commons  will  not  critical-:  their  Honour  or  Au- 
thoriry  : And  if  in  that  Cafe  the  Houfe  of  Lords  could  not  do  juflicc  to 
ibeAccufed,  they  would  be  the  only  Judicature  which  had  the  unhappy 
Power  cf  condemning,  but  not  of  acquitting. 

The  Lords  are  lar  from  pretending  to  be  the  foie  Examiners  of  Con- 
fpiracirs  lirrealter,  if  the  Commons  will  do  their  Duty  in  concerning 
thcmfclvc*  for  the  Publiclc  Safety  ; but  if  they  will  fliew  lb  little  Zeal  as 
the  Gentlemen  of  this  Houle  of  Commons  have  done,  if  when  they  are 
told  of  Confpiracics  from  the  Throne,  they  will  conctrn  themfeiyes  1b 
little  as  to  leave  the  Enquiry  toothers,  the  Lords  mull  of  Confcqucncc 
be  the  foie  Enquirers,  or  clfc  Parliaments  mud  be  totally  excluded  from 
fuch  Examinations. 

The  Commons  in  thrir  freond  Addrefs  complain,  Tim  they  arc  ac- 
cuf-  J mod  unjuiHy  of  exciting,  ami  carncttly  defirine  Your  Majefty  to 
exert  Your  Prerogative  againfl  the  Iloufeof  Lords.  The  Words  of  their 
firft  Addrefs  are  fo  plain,  that  no  other  Co/iftriuflion  could  be  rcalbnably 
put  upon  them  ; 2nd  we  ate  now  very  furc  we  did  not  mi  ft  ate  their  Mean- 
ing, linen  In  the  Votes  which  they  have  laid  before  Your  Mfjefty,  they 
ha.c  thought  !i:  to  explain  thcmfclves,  anJ  in  dircifl  Terms  defire  Your 
Majefty  to  re-aflunw  the  juft  Exm  ile  of  Your  Prerogative,  and  take  to 
Yourfelf  the  Examinatirn  of  the  Matters  relating  to  the  Confpiracy. 

There  needs  no  wrvftmgnr  (training  thefe  Words  to  juftily  the  Inter- 
pretation eve  made  ol  their  full  Addrefs  ; and  Purely  they  had  forgot  what 
they  laid  in  th  fccnr.d,  when  they  came  to  pafs  thol'c  Votes,  by  which 
tiie  Sincerity  of  their  Profeflions,  when  they  pretend  to  defirc  that  the 
Remembrance  ofthofe  unhappy  Differences  may  be  blotted  out,  does  belt 
appear.  But  we  arc  ftill  *t  a i.ofs  to  know  what  they  truly  mean  by  Your 
M a jetty’s  re-nfl'umtng  Your  juft  Prerogative. 

S'our  Majefty  was  (ilcafeo  to  lay  the  Papers  relating  to  the  Confpiracy 
before  us,  and  You  had  given  Your  Rcya!  Approbation  to  the  Method  in 
which  we  had  put  the  Examination  : And  it  (iiems  a ftrxnge  Averfenefs  to 
Parliamentary  Inquiries,  that  they  would  not  leave  it  poffiblc,  even  with 
the  Concuirmce  of  the  Crown,  for  ctrii  r Houfeof  Parliament  to  enquire 
into  Confpiracics ; though  at  the  fame  Time  we  mull  freely  own,  that  if 
this  Power  be  not  lodged  in  us  by  the  Conilitution,  it  ought  not,  nor  in- 
deed cannot  be  given  and  delegated  by  the  Crown. 

Majl  Grechin  Sovereign, 

We  humbly  afk  Pardon  for  having  detained  you  fo  long  upon  a Sub- 
ject, which  cannot  but  be  difagreeable  to  Your  Majefty. 

YVe  beg  Leave  to  cone!  ids,  with  expr-ffing  the  juft  Senfe  we  have  of 
that  virtuous  and  truly  Royal  Moderation,,  which  Your  Majclly  has 
Ihcwn  upon  this  Occafion,  in  not  {uttering  Yourfelf  to  be  prevail'd  upon 
to  do  any  Thing  to  the  Prejudice  of  the  Conilitution,  from  whatfoever 
Hands  the  Invitation  comes.  It  Hull  be  our  daily  Prayer  to  Almighty 
God,  That  he  will  long  preferve  and  profper  Your  Majefty  lor  the  Good 
of  this  Kingdom  ; and  that  Your  Reign  may  be  as  glorious  all  the  World 
over,  as  it  is  happy  to  all  Your  People. 

Her  Maj.Jiy  1 mtft  gracious  Anfwer  to  the  Rtprefentation,  or  AdJrrfs. 

My  Lords, 

“ j Hope  none  of  my  SubjeSs  have  any  Defire  to  Jcflen  my  Prerogative, 
“ * finec  I have  no  Thought  of  making  life  of  it,  but  for  their  1‘rotec- 
“ tion  and  Advantage. 

“ 1 look  upon  it  as  a "rear  Misfortune,  when  any  Mifunderflandings 
“ happen  between  the  Two  Houfesof  Parliament*  which  cannot  bcwiih- 
“ out  fo  much  Prejudice  to  the  Publick,  tbur  I ftiall  never  omit  any  thing 
« in  my.  Power  to  prevent  the  Occafions  ol  them.” 

Precedents  out  of  ikt  Journals  of  tie  Houfe  of  LORDS. 

N°  I. 

2 Die  Mail,  1675. 

A Paper  was-prefented  to  the  Houfe,  being  Examinations  taken  byfomc 
Juflicc;.  01  the  Peace  in  the  County  of  Surrey , concerning  feme  blaf- 
phemous  Speeches  fpoken  by  Join  Taylor,  now  a Piifbnerat  the  Gaol  at 
Guilford,  which  Paper  being  read,  the  Houfe  Ordered  as  follows,  viz. 

Ordered,  The  Scijcant  at  Amis  bring  in  late  Cuflody  co  the  Par  of  this 
Houfe,  on  Friday  next,  at  Ten  of  the  Clock  in  the  Forenoon,  the  Body 
of  the  raid  John  Taylor. 

Die  Luncr,  21  Olichrit,  1678. 

His  Majefty  acquaints  the  Loros  and  Commons  with  a Plot  againft  His 
Perfon  in  a Speech,  Part  of  which  Speech,  fo  far  as  relates  to  the  Plot, 
follows,  in  Lae  verba ; 

«*  y Now  intend  to  acquaint  vou,  fas  I (hall  always  do  with  anv  thing 
“ ^ that  concerns  me)  That  I have  been  informed  of  a Defign  aguiuftmy 
“ Perfon  by  the  jefuits  ; of  which  I (hall  Fotbear  my  Opinion,  left  I may 
«*  feem  to  fay  too  much,  or  too  little,  but  I will  leave  the  Matter  to  the 
“ Law  ; and  in  the  mean  Time,  will  take  as  much  Care  as  I can,  to  pre- 
“ vent  all  manner  of  Practices  by  that  fort  of  M.n,  and  of  others  too, 
“ who  have  been  tampering  in  a high  Degree  by  Foreigners,  and  con- 
“ t riving  how  to  introduce  Popery  among  us.” 

Whereupon,  the  Houfe  made  the  following  Addrefs  : 

«<  m E Your  M ijefty’s  moft  dutiful  and  loyal  Subjects,  the  Lords  Spl- 
it ’V  rjt„a|  Temporal  in  Parliament  aflemb)cti,  having  been  se- 
ct quainted  by  Your  Majefty;  That  there  is  Information  given  of  a hor- 
.*  iiblc  Defign  a-ainft  your  Majefty’?  finfred  Life,  (which'God  longpre- 
•t  fctve)  arc  humble  Suitors  to  Your  Majefty,.  that  You  would  vouchfafe 
to  communicate  to  us  (as  far  as  Your  Majefty  (hill  think  fit)  fiich 
ic  papers  as  have  anv  Tendency  to  the  Difeovery  thereof,  or  of  any  other 
Vot.  VIII. 
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“ Defign  againft  the  Proteftant  Religion,  as  It  is  now  eftablilhcd  in  the 
Church  of  England,  that  we  may  ufe  our  iicmott  Endeavours  :n  ferve 
“ Your  Majefty,  according  to  our  bounden  Duty  and  Allegiance.** 

23  Ofhbris,  1678. 

Tiic  Papers  concerning  the  Plot  were  delivered  to  the  Deputy- Clerk  of 
the  Parliaments,  by  one  of  the  Clerks  of  the  Council. 

Lords  Committees  were  appointed  to  confidcr  of  the  Papers  tranfmittvd 
from  the  Council  by  His  M.  jelly’s  Directions,  concerning  the  Difeovery 
of  the  hotrid  Difign  againft  His  Majefty’s facred  Penon,  or  of  anv  other 
Dtfign  againft  His  Majefty,  or  His  Kingdom,  by  introducing  Popery, 
whole  Lordlhips  have  Power  to  fend  for  Perfons,  Papers,  anu  Records, 
as  they  {hall  fee  Caufe. 

30  Odlebris,  1678. 

Ordered,  That  Nathaniel  Tbsmpfin,  who  is  now  in  the  Cuflody  of  Wil- 
liam  Sore.  O’ J,  for  printing  Popifli  Books  for  James  Tit.  my  fan,  lii-iil  Hand 
committtd  to  the  Prifon  of  the  Gatehoufe  at  Weftttinfter,  during  the  Pl=a- 
furc  of  this  Houfe. 

31  Qfiobris,  1678. 

Ordered , That  the  Lords  with  White  Staves  do  attend  His  Majefty, 
humbly  to  dciirc  Him  from  this  Houfe,  that  the  Papers  of  Mr.  Whitbread 
and  Mr.  Mulio,  which  have  been  read  at  the  Council-Table,  may  be,  by 
His  Majefty’s  Command,  brought  before  the  Committee  to  examine 
Papers  relating  to  the  horrid  Driign  again  It  His  Majefty ; and  alfo  that 
the  Clerks  of  the  Council  may  bring  the  Minutes  taken  by  them  upon  the 
Examination  of  Titus  OaUs,  and  othets,  before  the  Council,  concerning 
this  Matter. 

4 Nevembris,  1678. 

Ordered,  That  the  Lords  Committees  appointed  to  examine  the  Lords 
who  ate  Pr Honors  in  die  Titc-vr  of  London,  for  Treafon,  fhaii  alfo  examine 
fuch  other  Perfons  who  are  now  Prifonersin  the  Tower  for  Treafon,  as 
their  Lordlhips  Iball  think  fit,  and  alfo  Sir  Bills  Leighton,  now  Prilbncrin 
Newgate-,  and  that  the  Lord  Chicf-Juftice  of  England  do  .ffift  their  Lord- 
lhips at  fuch  Times  as  they  Hull  appoint  j and  that  one  of  the  Clerks  of 
the  Privy-Council  do  attend  their  Lordlhips. 

8 Nevembris,  1678. 

Ordered,  That  the  Lords  with  White  Staves  do  attend  His  Majefty* 
humbly  to  defirc  Him  from  this  Houfe,  That  tie  Letter  tf  Mr.  Col. man, 
of  tie  iqth  of  September,  1675,  to  Father  le  Chefe,  w.d  another  of  bit  10 
Father  le  Chefe,  wherein  he  o-.vus  the  fending  the  faid  Letter , and  Monjlur  le 
Chefe Y Letter,  whereby  he  stuns  the  Receipt  thereof,  tub  ,b  have  not  been  redd 
in  tbis  Houfe,  may , by  Hu  Mjefty'l  O d r,  be  brought  h tier. 

The  Lord  Treafurer  reported  His  Majefty’*  Anfwer, 

Tint  His  Majefty  will  give  Order , that  the  Ja'td  Letters  Jha’.I  be  brought  to  tbis 
Htufe  as  Join  as  may  be. 

18  Nevembris,  1678. 

Ordered,  That  Edward  Coleman,  now  a Prifoner  in  Newgate  for  T rea^ 
fon,  be  brought  by  the  Keeper  cf  Newgate , before  the  Lords  Committees 
to  perufe  Letters  and  Papers,  To-monow  at  Nine  of  the  Clock  in  the 
Forenoon  ; and  that  the  Duke  of  Monmouth  be  defi red  to  fend  a fofficicrit 
Guard  of  Soldiers,  to  afiift  the  Keeper  of  Newgate,  in  this  Service  of 
bringing  and  returning  Edward  Coleman. 

Order  eel.  That  the  Lords  with  White  Staves  do  humbly  defire  His  Ma- 
jefty, That  Hi?  Majefty  will  pleafe  to  give  Order,  that  the  Papers  of  Mr. 
Goodwin,  now  in  the  Hands  of  the  Clerks  of  the  Council,  mav  bo  brought 
before  the  Lords  Committees  appointed  to  confidcr  of,  and  prepare  the 
Evidences  for  the  Trial  of  Mr.  C.leman. 

23  Nevembris,  1-678. 

Ordered,  That  the  Serjeant  at  Arms  attending  this  Houfe,  his  Deputy 
or  Deputies  do  forthwith  repair  to  Stratford  upon  Avon,  in  Wanuukfhire, 
and  bring  thence  the  Body  of  Mr.  John  Gerard , fuppofed  to  be  a Pi  led, 
and  one  other  Perfon  mentioned,  but  not  named,  (in  a Letter  dated  there 
the  20: h of  November)  and  fubferibed  Simon  Cale,  Mayor,  John  Woltsur, 
in  which  it  is  recited.  That  they  were  in  Cuflody  there,  for  refufing  the 
Oath  of  Allegiance,  and  bring  them  in  fafe  Cuflody  to  the  Bar  of  tbis 
Houfe. 

27  Nevembris,  1678. 

Ordered , That  Dr.  Lower,  and  Dr.  Warner  be,  and  are  hereby  ap- 
pointed 10  vifit  Mr.  Waite,  alias  Whstebread,  being  fick  near  Wtld-htufe, 
ami  give  this  Houfe  an  Account  To-morrow  Morning,  in  what  Condi- 
tion of  Health  they  find  him. 

28  Nevembris , 1678. 

Ordered,  That  the  Clerk  of  His  Majefty’s  Privy-Council,  in  whofe 
Cuflody  the  Depofitions  lately  taken  at  the  Council-Board  are,  which 
concern  the  Queen’s  Majefty,  be,  and  is  hereby  appointed  to  bring  the. 
fnid  Depofitions  before  this  Houle  To-morrow  at  Nine  of  the  Clock  in 
the  Forenoon. 

29  Nevembris,  1678. 

The  Houfe  received  an  Account,  That  Dr.  Lower  and  Dr.  Warner 
have  vifited  IVhitebread , and  they  find  that  his  former  Dillempers  have  left 
him,  and  he  hath  now  only  a Tertian  Ague  ; and  their  Opinion  is,  Thac 
he  may  be  removed  fafdy  upon  his  Intermitting  Days : It  is  Ordered, 
That  the  Serjeant  at  Arms  attending  this  Houfe  ftiall  To-morrow  attach 
the  Body  of  Mr.  White,  alias  IPhiubread,  and  carry  him  forthwith  to  the 
Prifon  of  Newgate,  there  to  remain  in  talc  Cuflody,  ’till  he  ftiall  be  deli- 
vered by  due  Courfe  of  Law. 

Upon  Information  given  to  this  Houfe,  that  one  Daniel  Maecarty,  a 
Romifh  Prieft,  is  now  under  Cuftcidy  in  Thetford,  in  the  County  of  Nor- 
folk: It  is  Ordered,  That  the  Serjeant  at  Arms  attending  this  Houfe,  his 
Deputy  or  Deputies,  lhall  forthwith  .repair  to  Thetford  aforefud,  and 
bring  thence  the  Body  of  the  laid  Daniel  Maetarty,  in  fafe  Cuflody  to  the 
Bar  of  this  Houfe. 

4 B 20  Decembris, 
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. 20  Dcmlrit , 1678. 

Whereas  Daniel  AfLuecarty,  a Romifh  Prieft,  was,  by  Order  of  the 
291b  of  Nt member  >a it,  brought  from  the  Gaol  at  Thetford,  in  the  County 
of  Scrfcik,  by  th.:  orricant  at  Arms  attending  this  Houle,  and  is  now 
in  his  CuOeUy  here  ; ft  is  this  Day  Ordered  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  afiembled,  That  the  Lords  Committees  for  exa- 
mining Perfons  nnd  Papers,  for  Difcovery  of  the  horrid  Drfign  againft 
H s Majelty’s  Perlon  and  Government,  Audi  examine  the  faid  Daniil 
M'ice.-n ty ; and  if  their  Lordfliips  find  that  he  is  not  charged  with  any 
Particulars  relating  to  the  faid  Difign,  he  is  to  be  remitted  and  left  to 
the  Law  ; but  if  otherwife.  their  Loidlhips  arc  to  report  to  the  Houfe 
what  they  find  concerning  him. 

3 Deccmbris,  1678. 

Upon  Information  given  to  this  Houfe,  by  the  Lord  JVtr.dfir,  That 
one  E iviard  fVUtaktr  Hands  committed  in  the  City  of  WorceJLr,  for  fome 
unbecoming  Words  by  him  uttered,  as  is  certified  in  a Letter  to  his 
I.ordOiip,  figned  Je.  Tyat,  Mayor:  It  is  Ordered,  That  the  laid  Mr. 
IVbitakt’  (hall  give  Bail  before  the  Mayor  of  Worcejler,  for  his  Appear- 
ance before  the  Lords  in  Parliament,  within  eight  Days  next  after  i'uch 
Bail  given. 

Die  Generis,  1 3 Die  Deccmbris,  1678. 

Edward  Whitaker  being  call’d  for  toanfwer  the  Charge  againft  him  lent 
up  from  the  Mayor  of  Worcejler,  but  being  not  to  he  found  : It  is  Order- 
ed, That  if  the  faid  Edward  Whitaker  come  nor,  and  render  himfclf  be- 
fore the  Houfe  riles,  he  ftiall  be  attached  ; and  he  not  coming.  It  is  Or- 
dered by  the  Lords  Spit uual  and  Temporal  in  Parliament  adcmbled. 
That  the  Serjeant  at  Arms  attending  this  Houfe,  or  his  Deputy,  do 
forthwith  attaih  the  Body  of  Edward  IVhitulerr  of  London,  Gentleman, 
and  bring  him  in  fafe  Cullody  to  the  Bar  of  this  Houfe  To-morrow  Morn- 
ing, to  anfwer  to  the  Informations  put  into  this  Houfe  upon  Oath  againft 
him  : And  this  (ball  he  a fufficient  Warrant  011  that  Behalf. 

Die  Sabbat  i,  14  Die  D.cembris,  1768. 

Whereas  Edward  Whitaker  was  this  Day  brought  to  the  Bar  by  the  Ser- 
jeant at  Arms  attending  this  Houle,  to  anfwer  to  the  Informations  againft 
him,  which  he  denies,  alledging.  That  he  hath  Witneflcs  to  clear  him- 
felf  from  the  Matters  charged  on  him  : Upon  Confidcration  had  thereof, 
It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  af- 
fcmbled.  That  tne  faid  Edward  Whitaker  may,  and  lhall  have  Order  for 
fummoning  his  (aid  Witneflcs,  to  be  heard  viva  voce,  on  the  Second  Day 
of  the  Sitting  of  the  Parliament,  next  after  Cbrijlmas,  if  he  defires  it : 
At  which  Time  alfo,  the  WitnefFes,  who  have  inform’d  againft  him, 
(hall  be  fummoned  to  be  heard  viva  vote  ; and  that,  in  the  mean  Time, 
the  faid  Serjeant  at  Arms  ftiall  deliver  the  faid  Edward  Whitaker  into  the 
Prifon  of  Newgale,  there  to  remain  in  fafe  Cuftody  ’till  further  Order: 
And  this  lhall  be  a fufficient  Warrant  on  that  Behalf. 

3 Dtctmbrity  1678. 

U?on  Information  given  to  this  Houfe,  That  one Barnejly,  a 

Rom.lh  Prieft,  is  now  under  Cullody  in  the  City  of  Worcejler-.  It  is  Or- 
dered, That  the  Scrj-ant  at  Arms  attending  this  Houfe,  his  Deputy  and 
Deputies,  ftiall  forthwith  repair  to  the  City  of  Worcejler,  and  bring 

thence  the  Body  of  the  faid  . Barnejly  in  fafe  Cuftody  to  the  Bar 

of  this  Houfe. 

Die  Sabbat  i,  14  Die  Deccmbris,  1678. 

Whereas  Henry  Barnejly,  who  was  by  Order  of  this  Houfe  Tent  for 
from  the  Gaol  in  IVoruJler,  was  this  Day  brought  to  the  Bar  by  the  Ser- 
jeant at  Arms  attending  this  Houfe,  and  there  examined,  being  fuppofed 
to  be  a Popifli  Prieft  : It  is  Ordered  by  the  Lords  Spiritual  and  Tempo- 
ral in  Parliament  afiembled.  That  the  faid  Henry  Barnejly  fliall,  by  the 
faid  Serjeant  at  Arms,  or  his  Deputy  or  Deputies,  be  returned  into  tile 
Gaol  in  W reefer,  there  to  remain  in  fafe  Cuftody  'till  he  lhall  be  thence 
delivered  by  due  Courfc  of  Law  : And  this  (hall  be  a fufficient  Warrant 
on  that  Behalf. 

Die  Luna,  23  Die  Decembns,  1678. 

Upon  rcaJing  the  Petition  of  .Henry  Barnejly,  now  in  the  Cuflody  of 
the  Serjeant  at  Arms  attending  this  Houfe,  fliewing.  That  being  by 
Ord'  r of  this  Houfe  brought  from  Worcejler,  and  by  like  Order  to  be  re- 
turned thither  again  ; and  that  being  very  old  and  lickly,  he  is  not  able 
to  bear  the  Journey  in  this  hard  Seafon  of  the  Year  ; and  therefore  pray- 
ing, that  he  may  remain  here  upon  Bail  : It  is  Ordered  by  the  Lords 
Sjnritual  and  Temporal  in  Parliament  afiembled,  That  the  faid  Henry 
Barnejly  (being  charged  to  be  a Popilh  Pried)  (hall,  by  the  faid  Serjeant 
at  Arms,  be  delivered  into  the  Prifon  of  the  King  s-Bcnih . there  to  re- 
main in  fafe  Cuftody,  ’dll  he  be  better  able  to  be  returned  to  Worcejler, 
in  older  to  his  Trial  there  1 And  this  Avail  be  a fufficient  Warrant  on 
that  Behalf. 

6 Deccmbris,  1678. 

Upon  Report  made  by  the  Earl  of  Clarendon,  from  the  Lords  Com- 
mittees to  examine  Perfons  and  Papers,  (He.  That  their  Lordlhips  think 
it  neceflary  that  Sir  Henry  Tstchbome,  a Popifh  Rccufant,  now  Prifoner 
in  the  Gaol  at  Wmchejler , be  brought  up  to  Town  : It  is  Ordered,  That 
the  Serjeant  at  Arms  attending  this  Houfe,  his  Deputy  and  Deputies, 
fliall  forthwith  repair  to  Wmckejl.r,  and  bring  thence  the  faid  Sir  Henry 
Tit.bborne,  and  deliver  him  into  His  Majeily’s  Tcwtr  of  London , there  to 
remain  in  fafe  Cuftody  till  further  Order : And  this  lhall  be  a fufficient 
Warrant  in  that  Behalf. 

To  Sir  George  Charnock,  Knight,  Serjeant  at  Arms  attending  this 
Houfe,  and  to  the  Keeper  of  the  Gaol  at  Winchefter,  and  to  the  Con- 
Jla’le  of  His  Maj'Jly's  Tower  of  London,  an.l  their  refpefiive  De- 
puties ; as  afo  to  all  His  Majejly's  Officers,  Civil  and  Military,  to  be 
aiairg  and  ajjifling  in  this  Service. 

20  Deccmbris,  1678. 

Upon  Information  given  to  this  Houfe  upon  Oath,  That  Tho.  Thorn, 
now  or  late  Servant  to  Richard  Tasbrough,  Efq.  hath  utter’d  dangerous 
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and  treafonable  Words,  and  that  he  is  at  prefent  in  the  Gaol  at  7>V  v in 
Sujfo/k  : It  is  Ordered,  That  the  Seijcant  at  Arms  attending  this  llr>i:fc, 
or  his  Deputy  or  Deputies,  (hall  forthwith  repair  to  Bur},  and  bring 
thence  the  Body  of  tire  faid  Thomas  Thom,  in  Lie  Cufludy  to  the  Bar  of 
this  Houfe,  to  anfwer  thereunto. 

21  Deccmbris,  1C78. 

Whereas  Richard  Teijin  ugh.  Eft],  was  this  Day  brought  to  the  Bar  by 
the  Serjeant  at  Arms,  and  denied  all  that  was  all  edged  againft  him  ; and 
whereas  there  is  a Warrant  of  the  Lord  Chief  Juitice  of  Englu-iif  illucd 
againft  him  : It  is  Ordered,  That  the  Serjeant  at  Arms  deliver  the  laid 
Richard  Tnjbrough  in  fafe  Cuftody  to  fuch  Perfon  or  Perkins  as  the  Lord 
Chief  Juftice  of  England  lhall  direct. 

29  Marti i,  1679. 

Upon  Information  given  to  this  Houfe,  That  Rii lard  Ttijirottgh,  Ef«j. 
who  is  charged  to  be  guilty  of  tire  late  horrid  Confpiracy,  (or  which  he 
was  committed  to  the  Prifon  of  the  King's- Bench,  hath  lincc  been  en- 
larged upon  Bail,  and  is  now  to  be  brought  to  his  Trial  at  the  Affizcs 
at  Bury,  in  the  County  of  Suffolk:  Upon  Confiderr.tion  had  of  the  Calc 
of  the  faid  Richard  Ttjkrougb,  It  is  Ordered  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  alkmhled,  That  the  Judge  of  Affizc  for  that 
County  be,  and  is  hereby  directed,  that  his  Lordlhip  proceed  no  further 
upon  the  Trial  of  the  faid  Riihoid  T jbrough,  than  to  the  Indictment  of 
him,  and  the  finding  thereof  by  the  Grand  Jury  ; and  that  the  laid  Ri- 
chard Tajbrough  may  be  fafely  fern  up  to  London,  in  order  to  his  Trial  to 
be  had  at  the  Bar  of  the  Court  of  King’s- Bench.  And  it  is  further  Or- 
dered, That  Mr.  Thomas  Beale,  one  of  the  MciTcngcrs  attending  His 
Majefty’s  Council-Board,  be,  and  is  hereby  authorized  and  required 
with  all  Speed  to  attend  the  faid  Judge  of  Affize  for  this  Purpofc,  and 
to  take  Care  of  the  Execution  of  this  Order,  as  to  the  bringing  up  the 
faid  Richard  Tajbrtttgh  in  fafe  Cuftody,  in  order  to  his  intended  Trial ; 
And  lor  fo  doing  this  lhall  be  a fufficient  Warrant. 

26  Deeembris , 1678. 

Ordered,  That  it  be  referred  to  the  Lords  Committees  for  examining 
Perfons  anJ  Papers,  to  examine  Richard  Tojbrough  and  Thomas  Thorn. 

Upon  Information  to  the  Houfe  by  the  Lord  Vifcount  Newport,  That 
one  Valentine  Hat  court,  a Popilh  Prieft,  is  taken,  and  now  in  Cuftody  in 
the  Gaol  at  Shrewjbury  : It  is  Urdered,  That  the  Sheriff  for  the  County 
of  Salop  be,  and  is  hereby  required,  to  take  and  give  Order  for  the  fend- 
ing of  the  laid  Valentine  Harcourt  in  fafe  Cuftody,  to  appear  at  the  Bar 
of  this  Houfe,  and  that  the  Charge  of  the  faid  Sheriff  lhnll  be  allowed 
upon  his  Account  in  the  Court  of  Exchequer  $ and  it  is  Ordered,  That 
the  Sheriffs  of  the  refpeClivc  Counties,  through  which  the  faid  Valentine 
Harcourt  (hull  pafs  in  his  being  fent  up,  as  alorefaid,  be  aiding  and  affilt- 
ing  to  the  Furtherance  thereof,  as  Occafion  fliall  require. 

Die  Veneris,  21  Die  Marti!,  1678-9. 

Upon  Report  made  from  the  Lords  Committees,  fur  examining  Mat- 
ters relating  to  the  Difcovery  of  the  late  horrid  Confpiracy,  That  Cap- 
tain Fronds  Spalding,  Deputy- Governor  of  Chejjhnu  Caftle,  who  was  lay 
Order  of  this  Houfe,  dated  the  21ft  Day  of  November  laft,  committed 
to  the  Prifon  of  the  King’s-Bcnch,  for  Matters  wherewith  he  Hands 
charged,  hath  fince  that  Time  been  enlarged  upon  Bail,  and  being  upon 
Bail,  commands  Hill  at  Chepfttrw  Caftle,  as  Deputy-Governor,  and  hath 
milbchavcd  himfclf,  as  hath  appeared  to  the  faid  Lords  Committees  : (t 
is  thereupon  Ordered  by  the  Lotds  Spiritual  and  Temporal  in  Parliament 
afiembled.  That  the  Serjeant  at  Arms  attending  this  Houfe,  Or  his  De- 
puty or  Deputies,  do  forthwith  attach  the  Body  of  the  faid  Francis  Spald- 
ing, and  hring  him  in  fafe  Cuftody  to  the  Bar  of  this  Houle  : And  this 
fliall  be  a fufficient  Warrant  on  that  Behalf. 

Die  Jsvis,  27  Die  Mart ii,  1679. 

Captain  Francis  Spading  being  brought  to  the  Bar  by  the  Serjeant  zt 
Arms,  was  afkcd.  Whether  he  is  not  under  Bail  1 Which  he  acknow- 
ledged ; and  that  Sir  Ralph  Delaval  and  Mr.  Banks  are  his  Bail,  taken 
in  the  King’s-Bench ; and  being  alked,  Why  be  went  down  to  Cbepjlow 
Caftle,  being  a Prifoner  under  Bail,  and  by  whole  Order  ? He  faid,  He 
had  no  Order  for  it,  but  went  of  his  own  Head.  Then  the  Matter 
wherewith  he  was  charged,  and  for  which  he  was  committed  on  the  2ill 
of  November  laft,  was  r ad,  and  alfo  the  Dcpolition  of  Thomas  Crowder, 
a Soldier  of  that  Garrifon,  was  rcajl,  (Ac. 

Whereas  Captain  Francis  SpulJing,  who  was  on  the  21ft  of  November 
laft  committed  10  the  Prifon  of  the  King's- Bench,  there  to  remain  in  late 
Cuftody  ’till  further  Order,  hath  fince  procured  his  Enlargement  upon 
Bail,  and  repaired  to  Chepfow  Caftle,  as. Deputy-Governor  thereof,  and 
milbehaved  himfclf  there,  as  appeareth  by  the  Depofitk.n  of  Thomas 
Crowder , and  other  Matters,  upon  which  he  was  this  Day  examined  at 
the  Bar,  being  now  in  the  Cultody  of  the  Serjeant  at  Arms  attending 
this  Houfe  i It  is  Ordered  by  the  Lords  Spiritual  and  Temporal  in  Par- 
liament afiembled.  That  the  Paid  Francis  Spalding  be  re-committed  to  the 
Prifon  of  the  King’t-Bentb , there  to  remain  in  fate  Cullody  'till  i'urthrr 
Order  ; and  that  the  faid  Serjeant  at  Arms,  or  his  Deputy,  take  care  to 
convey  him,  tiie  faid  Fraud > Spalding,  to  the  faid  Prifon  : And  this  lhall  be 
a fufficient  Warrant  on  that  Behalf. 

25  Mortis,  1679. 

Upon  Report  made  by  the  Earl  of  Clarendon,  from  the  Lords  Com- 
mittees, for  examining  Matters  relating  to  the  Difcovery  of  the  late  hor- 
rid Confpiracy,  That  their  Lordfltips  are  of  Opinion,  that  Edward 
Turner,  a Prieft  and  Jefair,  who  hath  been  examined  before  them,  and 
is  now  in  the  Cuftody  of  Frauds  Strutt,  a Mt  danger,  (hould  be  com- 
mitted to  Prifon  : It  is  Oidercd,  That  the  laid  Francis  Strutt  lhall  forth- 
with deliver  the  faid  Edward  Turner  into  the  Prifon  of  the  Gate-boufe, 
at  WejlnunJUr , there  to  remain  as  a Prifoner,  ’till  he  fliall  be  delivered 
by  due  Courfe  of  Law. 

To  Francis  Strutt,  Meffinger,  ids  Deputy  and  D pieties , and  t»  the 
Keeper  of  the  Prifon  of  the  Gatc-hauie. 

15  Apr  ills. 
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15  Aprilis.  1675. 

Whereas  Sir  If'.Hiam  Andrews  is  feized  on,  anil  brought  to  Town  in 
Cuftody,  a*  an  Agent,  in  the  late  horrid  Conlptracy  againft  the  King  : 
It  1*  this  D--y  Ordtred,  That  the  Officer,  in  whofe  Cuftody  the  faid  air 
William  Audr.wt  is,  !h-ll  forthwith  deliver  the  laid  Sir  William  Andrews 
into  the  Htilcm  of  the  Gatehoufe,  at  IVjhninJlcr,  there  to  remain  a Prifoncr 
'till  further  Order. 

28  Aprilis,  1 679- 

Upon  Report  made  from  the  Lords  Committees,  for  examining  Matters 
rHating  to  thcDrfcovery  of  the  lace  horrid  Confpiracy,  That  their  Lord- 
fbips  have  received  Information  made  upon  Oath,  that  Sir  William  An- 
dretti, now  Prifoner  in  the  Gatehoufe , at  Wejlminfier.  is  engaged  in  the  Con- 
fpir.cy  again  ft  His  Majeily’s  Pcrfoii  anti  Government : It  is  thereupon 
Ordired,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  affembled. 
That  the  Keeper  of  the  Gatehmfi  aforrlaid  be,  and  is  hereby  required  to 
take  care,  that  the  laid  Sir  WiUtam  Andrews  he  forthwith  conveyed  and 
lately  delivered  into  the  Ton  er  of  Londen,  there  to  remain  a Prifoner,  ’till 
ht  ilia II  be  discharged  by  due  Courfc  of  Law ; and  for  fo  doing  this  fhall 
be  a sufficient  Warrant. 

21  Apr  Hi  i,  sGyq, 

Upon  Report  from  the  Committee  for  Examinations,  That  ’fames  Allen, 
who  was  taken  into  Cuftody,  being  charged  with  encouraging  Elizabeth 
Oxley  to  titeHoufes,  hath  been  examined  by  their  Lordfhips,  and  denicth 
tvh.it  is  charged  upon  him ; and  in  regard  the  Examinations  taken  con- 
cerning a Huufe  fired  in  Fetter  Lane,  arc  before  a Committee  of  Com- 
mons : It  is  Ordered,  That  tile  Serjeant  at  Arms  attending  this  Houfc,  do 
forthwith  carry  the  laid  James  Allen  to  the  faid  Committee,  to  be  exa- 
mined, and  difpofcd  of  as  thry  pi  calc. 

Upon  Report  from  the  Committee  of  Examinations.  That  their  Lord- 
fhips think  itncccltary,  that  William  S urges,  now  a Prifoncr  in  the  Gaol 
at  Chelmsford , fhoulil  be  brought  to  Town  : It  is  Ordered,  That  the  Ser- 
jeant at  Arms  attending  this  Houfc,  do  forthwith  repair  to  the  Gaol  at 
Chelmsford,  in  Effix,  and  bring  tnuicc  the  Body  of  the  faid  l Ft  fl i am  Si  ur- 
ges, and  deliver  him  into  the  Prifon  of  the  Gatel/mfe  at  IVeJlmhjler , there 
to  remain  a Prifoncr  ’till  further  Order. 


t Pit-et  Lftey,  and  Lieutenant  Colonel  Bradley,  as  may  be  available  in  the 
; Law,  and  aHcnd  the  Judges  for  their  Afliftance  therein,  and  prefettt  the 
fame  to  the  Houfc  To-morrow,  at  Ten  of  the  Clock  in  the  Forenoon. 

Ordered,  That  Sir  John  Fitzgerald,  Colonel  Pierte  Lacy,  and  Lieute- 
nant Colonel  Bradley,  do  remain  in  the  Cuftody  of  the  Purluivant,  as  now 
they  are,  'till  the  Houfc  gives  further  Order. 

5 Januctrii,  1680, 

Ordered,  Bv  the  Lords  Spiritual  and  Temporal  in  Parliament  affembk-d. 
That  Sir  John  Fitzgerald  be  committed  to  the  Gatehoufe  for  Trcafon,  ia 
comparting  the  King's  Death,  and  in  levying  War,  and  pradi&fig  to  in- 
troduce a Foreign  Force  into  the  Kingdom  of  Ireland t and  to  depofe  the 
1 King  from  the  Crown  of  Ireland-,  and  that  the  Meifengcr,  in  whofe  Hands 
! the  laid  Sir  John  Fitzgerald  is,  be,  and  is  hereby  authorized  and  required, 

; forthwith  to  deliver  and  convey  the  Body  of  the  laid  Sir  Js-m  FitzgerJJ 
in'o  the  Prifon  of  the  Gatehcufe ; and  that  the  Keeper  of  the  laid  Priltin 
do  receive  and  keep  him  there  in  fafe  Cuftody,  'till  he  (hull  be  difeh urged 
by  due  Courlc  of  Law  : And  this  fhall  be  a fufficient  Warrant  in  that 
Behalf. 

Ordered,  By  the  Lords  Spiritual  and  Temporal  in  Parliament  affembled. 
That  Pierce  Lae/,  Efq.  hr  committed  to  Newgate  for  Trcafon,  in  cam- 
palling  rhe  Death  of  the  King,  and  in  levying  War,  and  praflifing  to 
introduce  a Foreign  Force  into  the  Kingdom  ol  IrtlarJ  ; arid  to  de- 
pofe the  King  from  his  Crown  of  Ireland , and  that  the  Mefienger,  in 
whofe  Hands  the  f.iid  Pierce  Lacy  now  is.  b--,  and  is  hereby  authorized  and 
required,  forthwith  Co  convoy  and  deliver  the  Body  of  the  laid  Puree  Lacy 
into  the  Prifon  of  Newgate-,  and  that  the  Keeper  of  the  faid  Prifon  do  re- 
ceive and  keep  him  therein  fafe  Cuftody,  until  he  (hall  be  difeharged  by 
due  Courfe  of  Law  : And  this  fhall  be  a fufficiem  Warrant  on  that  lk  It -If. 

The  like  Order  for  Colonel  William  Bradley, 

Die  AIa>  t is,  10  Die  Dectmbris,  1689. 

0» <h red.  By  the  Lords  Spiritual  and  Temporal  in  Parliament  aflem- 
bled.  That  Mr.  Vernatti,  now  in  Cuftody,  do  Hand  committed  to  the 
Gviitleman-Uflicr  of  the  Black  RoJ  attending  this  Houfc.  And  it  is 
further  Ordered,  That  the  faid  Gentleman -Ufhcr  go  to  the  Lodging  of 
the  faid  Vernatti , and  fccurc  his  Papers,  and  fcal  them  up  in  his  Prcfcnce, 
and  fet  a Guard  on  his  Houfc  or  Lodging. 


23  Aprilis,  1679. 

Upon  Report  from  the  Lords  Committees  for  Examinations,  That  their 
Lordfhips  find  it  requifite,  that  David  Lewis,  who  hath  been  tried  and 
condemned  as  a.Popifh  Prieft,  at  the  Affizes  held  for  the  County  of  Mon- 
mouth, and  is  now  in  Gaol  there,  may  be  brought  to  Town  : It  is  Or- 
dered, That  the  Sheriff  for  the  faid  County  of  Monmouth  be,  and  is 
hereby  required  to  take  Care,  and  give  Order  for  the  I’pecdy  conveying  of 
the  faid  David  Lewis  in  Safety  from  the  laid  Gaol,  to  be  delivered  into  the 
Prifon  of  Newgate,  the  Charges  of  which  Service  fhall  be  allowed  to  the 
faid  Shcrifi:upon  his  Account  in  the  Exchequer. 

The  like  Order  for  Roger  HanJIip,  in  the  Gaol  at  G'osicejUr. 

The  like  Older  for  John  Kemble,  in  tile  Gao!  at  Hereford. 

The  like  Order  for  Francis  Jobtifen,a\hs  Wcbbftn  the  Gaolat  Worecjler. 

8 Mail,  1679. 

The  Earl  of  Clarendon  reported  from  the  Lords  Committees  for  Exami- 
nations, That  William  Harcourt,  the  Jcfuit,  is  taken,  and  now  in  the 
Hands  of  the  Officer  that  took  him  : It  is  Ordered,  That  the  faid  IVil- 
liam  Harcourt  be  brought  to  the  Bar  prcfcntly. 

E-ilrm  Die  ferft  Meridie 

William  Harcourt  was  brought  to  the  Bar,  and  being  there  charged  with 
Trcafon,  me  Houfc  made  the  following  Order  : 

Whereas  William  Harrifon,  alias  Harcourt,  was  this  Day  brought  to 
the  liar;  and  was  there ’charged  with  High  Trealon : It  is  Ordered, 
'That  the  Gentleman  Uflrer  of  tire  Black  Rod,  attending  this  Houfc, 
do  take  fpecial  Care  forthwith  to  convey  the  faid  William  Harrifon , alias 
Harcourt,  in  Safety  to  Newgate,  there  to  remain  a Prifoner,  ’till  he  fhall 
be  di fch urged  by  due  Courfe  of  Law. 

To  the  Gentleman-  Ufhcr  of  the  Black  Rid,  attending  this  Htuft,  tic. 

Die  Luna,  19  Mali,  1679. 

Whereas  Richard  Germed,  Efq;  is  charged  upon  Oath  with  Trcafon  : 
It  is  Ordered,  That  the  Keeper  of  the  Prifon  of  the  Gatehoufe,  at  W.ft- 
rnitjler,  (in  whofe  Culfody  the  faid  Ruh.ird  Gerrard  now  is)  be,  and  is 
hereby  required  forthwith  to  take  care  for  the  conveying  of  the  faid  Richard 
Gerrard  to  the  Prifon  of  Newgate,  there  to  remain  a Prifoner  'till  he  fhall 
be  difeharged  by  a due  Courfe  of  Law;  and  this  fhall  be  a fufficient  War- 
rant in  that  Behalf. 


Precedents  cut  of  the  Journals  of  the  Houft  of  COMMONS, 

No.  II. 

24  Martii , 14  Car.  II. 

Jl  PON  Information,  That  George  Wilbers  had  been  the  Author  and 
^ Publifhcr  of  a fcandalous  and  feditious  Pamphlet,  to  enrage  the  Peo- 
ple, and  to  vilify  and  defame  the  Members  of  this  Houfc,  and  to  blemifh 
the  Honour  and  Jufticc  of  this  Houle,  and  their  Proceed  mgs,  and  was  now 
a Prifoncr  in  Nswgate: 

Refetved,  That  the  faid  George  Withers  be  In  ought  in  Cuftody  of  the 
Serjeant  at  Arms  attending  this  Houle,  or  his  Deputy,  to  the  Bur  of  this 
Houfc,  at  Four  of  the  Clock  this  Afternoon,  to  be  examined  touching 
the  Matters  objeffied  againft  him ; and  the  Keeper  of  Newgate,  or  his  De- 
puty, is  to  caufe  him  to  be  brought  accordingly. 

Rsfohed,  That  this  Houfc  do  adjourn  ’till  Three  of  the  Clock  this 
After  noon. 

George  Withers  being  then  brought  in  Cuftody  to  the  Bar  of  this  Houfc, 
and  the  fcandalous,  feditious  Libel,  with  which  he  ftands  charged,  being 
ilrewn  unto  him,  the  fame  being  in  Two  diltincLPapers  ; upon  View  of 
the  fiift  of  them,  he  declared.  That  the  fame  might  he  his  Hand,  but  that  it 
was  but  Parcel  if  what  he  intended-,  and  the  other  Writing  being  (hewn 
unto  him,  he  cOnfidled  the  fame  to  be  of  his  own  Hand- Writing  ; and. 
two  WitndTes  being  called  in,  viz.  Henry  Northrop,  and  Robert  ftey- 
boume,  and  teftifving  that  they  took  the  laid  Papers  from  under  Mr.  Wi- 
tl-ers’s  Hand,  and  that  he  was  writing  Part  of  them  juft  when  they  were 
taken  from  him;  and  that  he  did,  upon  Examination  before  Mr.  Att^r- 
ncy-G  neral , confefs  the  (aid  Papers  to  be  of  his  own  contriving  and 
drawing. 

Rejobed  upon  the  pfhtrflitn,  That  George  Withers,  who  was  this  Day 
brought  from  the  Prifon  of  Newgate  to  the  Bar  of  this  Houfr,  be  lent 
Prifoncr,  and  delivered  into  the  Cuftody  of  the  Lieutenant  of  the  T steer, 
there  to  be  kept  in  c!ore  Cuftody,  and  to  be  denied  Pen,  Ink,  and  Paper, 
ami  debarred  from  having  any  Company  to  come  unco  him.  And  it  is 
referred  unto  Mr.  Pryn,  Mr.  Serjeant  Charlrton,  Mr.  Solicitor-General, 
Serjeant  Maynard,  Dr.  Birkenhead,  Mr.  Thurland,  Mr.  Smyth,  Mr. 
Vaughan,  and  Mr.  Clffird,  or  any  Three  of  them,  to  perufe  the  feditious, 
infamous  Libel  by  him  contrived,  and  draw  up  an  Impeachment  againft 
him,  and  report  it  to  the  Houfc  at  their  next  Meeting. 


30  Othbris,  1 68c*. 

It  being  fignificd  to  this  Houfc,  That  Oliver  Plunktt,  the  Titular  Pri- 
mate of  Ardmagh  in  the  Kingdom  of  Ireland,  is,  by  His  M.ijcfty’s  Order, 
brought  over  hither,  in  order  to  his  T rial  here,  and  is  now  in  Cuftody  in 
the  Hands  of  a MclTniger : It  is  Ordered,  That  the  Mcffengcr,  in  whofe 
Hands  the  faid  Oliver  Pittnlet  now  is,  be,  and  is  hereby  authorized 
and  required  forthwith  to  convey  and  deliver  the  Body  of  the  faid  Oliver 
Plunk, t into  the  Prifon  of  Ne  wrote,  and  that  the  Keeper  of  the-  faid  Pri- 
fim  do  keep  him  there  in  Safety,  until  he  (hall  be-  dife  barged  by  due  Courfe 
of  Law;  and  that  the  faid  Keeper  and  his  Under- Officers  do  take  care, 
that  the  faid  Otiv  r Plunht  be  kept  as  a clofe  Prilou.r,  ’till  the  Pha- 
furcof  thi-  Houfc  be  further  fignificd  ; and  thislhall  be  a fufficient  War- 
rant in  that  Behalf. 

To  the  Meffenger  in  t vh  fe  Cu/hd;  the  faid  Oliver  Plunket  is,  end  at  ft  to 
the  Keeper  of  the  Pstjon  of  Newgate,  Lis  Deputies  and  Under-Officers, 
and  every  of  th.m. 

4 Januarii , 1680. 

Ordered,  by  the  Lords  Spiritual  and  Ten-porn!  in  Parliament  affcm- 
bled.  That  Mr.  Attorney-General  do  perufe  the  Information  read  this  Day,  • 
and  draw  Warrants  fox  the  Commitments  of  Sir  John  Fitzgerald,  Colonel  | 


2t  Oflobris,  1678. 

Ordired,  That  a Committee  be  appointed  to  examine  concerning  the 
Murder  of  Sir  Edmundhury  Godfrey,  and  to  enquire  into  the  Manner  and 
Means  how  he  came  by  his  Death;  and  likewife  to  enquire  into  tire  Par- 
ticulars of  the  Plot  and  Confpiracy,  mentioned  in  His  Majefty’s  Speech, 
againft  his  Petfon  and  Government ; which  Committee  was  impowereJ  to 
fend  forPcrfons,  Papers,  and  Records. 

Ordered,  That  an  Addrefs  be  made  to  His  Majcfty  by  fuch  Members  of 
this  Houfc  as  are  of  His  Majefty’s  Privy-Council,  humbly  to  defire  His 
Majcfty,  that  all  Papers  which  do  relate  to  the  Plot  and  Confpiracy,  men- 
tioned in  His  Majefty’s  Speech,  againft  his  Pcrfonand  Government,  may 
be  communicated  to  the  faid  Committee. 

23  OSlsbtis,  1678. 

Refolvta,  Stc.  That  the  Matter  concerning  the  Plot  and  Confpiracy, 
mentioned  in  his  Majcfty ’s  Speech,  againft  his  Pcrfon  and  Government, 
be  heard  at  the  Bar  of  the  Houfe. 

Ordered,  That  Mr.  Michael  Godfrey  be  forthwith  fent  for  to  attend  with 
the  Papers  and  Examinations,  taken  by  Sir  Edmunbury  Godfrey,  and  now 
remaining  in  his  Cuftody  fealed  up,  touching  the  Plot  and  Confpiracy 
mentioned  in  his  Majefty’s  Speech. 

24  Qiio- 
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24  On  obis,  167  8. 

The  Papers  of  Examinations  taken  by  Sir  Edtnundbury  Godfrey,  touch- 
ing the  Plot  and  Confpiracy,  mentioned  in  His  Majefty's  Speech,  which 
were  delivered  in  by  Mr.  Alichasl  Godfrey,  were  opened,  and  by  Air. 
Sf  taker  read  to  the  Houfc, 

Ordered,  That  the  Chairman  of  the  Committee  appointed  to  examine 
concerning  the  Murder  of  Sir  Edmund  eery  Godfrey,  do  take  into  his 
Cuftody  the  Papers  of  Examinations,  taken  by  Sir  Edmundl/ury  Godfrey, 
concerning  the  Plot,  mentioned  in  His  Majefty’s  Speech. 

Ordered,  That  Air.  fVhite,  alias  IVhitebread,  and  Mr.  Micbo,  be  re- 
moved from  the  Houfe  where  they  are  now,  to  Newgate,  in  cafe  they  be 
in  a Condition  fit  to  be  removed. 

35  OBolrit,  1678. 

Mr.  Speaker  acquaints  the  Houfe,  That  in  purfuance  of  the  Order  of 
the  Houfe  of  Yefterday,  he  had  waited  upon  His  Majefty,  and  acquainted 
him  with  the  Informations  the  Houfe  had  Yefterday  received,  and  that 
His  Majefty -was  pleated  to  acknowledge  the  great  Care  of  this  Houfe  in 
the  Prcfcrvation  of  His  Pcrfon  and  Government ; and  that  His  Majefty 
was  informed.  That  Mr.  White,  alias  IVhitebread,  and  Mr.  Ahcho,  were 
at  prefent  very  fick,  but  that  His  Majefty  would  fend  to  fee  them ; and 
if  they  were  in  a Condition  fit  to  be  removed,  they  Ihould  be  forth- 
with lent  to  Netvgale. 

Ordered,  That  the  Members  of  this  Houfe,  who  are  Juftices  of  the 
Peace  for  the  County  of  Middlefex,  do  repair  to  the  Lodgings  of  Mr. 
White, alias  IVhitebread,  and  Mr.  Alicho,  and  take  their  Examinations  touch- 
ing the  Plot  and  Confpiracy,  mentioned  in  His  Majefty’s  Speech,  ngainft 
his  Pcrfon  and  Government ; and  do  iffue  out  their  Warrants  for  fearch- 
ing  their  Lodgings,  and  feizing  all  fuch  Papers  and  Writings  relating 
thereto,  asfliall  be  there  found. 

25  OStobris,  1678.  Pofl  Meridiem. 

Ordered,  That  the  Secretaries  be  defired  to  move  the  King,  That  the 
Keys  of  Mr.  Longhorn's  Chamber  may  be  delivered  by  the  Mcllengers, 
in  whole  Hands  the  fame  are,  to  the  Committee  appointed  by  the  Houfe 
to  fearch  Air.  Longhorn's  Papers  and  Writings. 

26  Oilolris,  1678. 

Ordered,  That  an  humble  Addrcfs  be  made  to  His  Majefty,  by  fuch 
Members  of  this  Houfe  as  are  of  His  Majefty’s  molt  Honourable  Privy- 
Council,  to  deftre  His  Majefty,  That  Mr.  Coleman’s  Papers,  and  all 
other  Papers  relating  to  the  Plot  and  Confpiracy  mentioned  by  His  Majefty 
in  his  Speech,  may  be  communicated  to  the  Houfe. 

Mr.  Secretary  llilliamfon  informs  the  Houfe,  That  in  Purfuance  of  the 
Order  of  Yefterday,  he  had  attended  His  Majefty,  and  acquainted  him 
with  the  Defires  of  this  Houfe,  That  a Committee  of  this  Houfe  might 
have  Leave  to  fearch  Mr.  Longhorn’s  Papers ; and  that  His  Majefty  was 
plcafcd  to  give  Leave  that  the  fame  may  be  fearchcd,  and  had  appointed 
Two  of  the  Clerks  of  the  Council  toaftift  the  Committee  therein  : And 
that  His  Majefty  was  pleafed  to  deliver  him  fomc  of  Mr.  Coleman’s  Papers 
fealed  up,  and  ordered  him  to  deliver  the  fame  to  the  Houle  ; and  had  alfo 
commanded  him  to  acquaint  the  Houfe,  That  the  reft  of  Mr.  Coleman’s 
Papers  were  at  prefent  under  Examination  before  the  Houfe  of  Lords ; 
and  that  fo  foon  as  the  Lords  had  done  with  them,  they  Ihould  be  com- 
municated to  this  Houfe:  And  the  Papers  were  accordingly,  by  Mr. 
Secretary  lVilliamfan , delivered  in  fealed  up. 

29  Oilofais , 1678. 

Ordered,  That  His  Majefty  be  humbly  defired  by  fuch  Members  of  this 
Houfe  as  arc  of  His  Majefty’s  mod  Honourable  Privy-Council,  that  an 
Inventory,  or  Lift  of  all  Air.  Coleman's  Papers,  which  have  been  I'orted 
by  the  Clerks  of  the  Council,  may  be  communicated  to  this  Houfe;  and 
that  all  thole  Papers  which  aro  not  forted,  may  be  delivered  over  to  a 
Committee  of  this  Houfe. 

Ordered,  That  a Committee  be  appointed  to  examine  Mr.  Caiman, 
touching  the  Plot  and  Confpiracy  mentioned  in  His  Majefty's  Speech. 

31  Oflcbrh,  1678. 

This  Houfe  being  informed  that  the  Cleric  of  the  Council  was  attend- 
ing without,  with  Mr.  Coleman’s  Papers ; 

Ordered,  That  the  Papers  be  delivered  to  the  Clerk  of  the  Houfe,  and 
by  him  tranfmilted  to  the  Committee  appointed  to  examine  the  fame. 

2 Novembris,  1678. 

Ordered,  That  the  Clerk  of  the  Council  now  in  wailing,  do  forth- 
with attend  with  Mr.  Harcourt’ s Papers  and  Writings  ; and  that  all  other 
Papers  and  Writings  relating  to  the  Plot,  mentioned  in  His  Majefty's 
Speech,  either  in  the  Hands  of  the  Secretaries  of  State,  or  in  the  Hands 
ot  the  Clerks  of  the  Council,  be  forthwith  communicated  to  this  Houfe, 
according  to  the  Leave  gracioully  given  by  His  Majefty. 

22  Novembris,  1678. 

Refolvtd,  That  an  humble  Addrcfs  be  made  to  His  Majefty  by  fuch 
Members  of  this  Houfe  as  are  of  His  Majefty’s  Privy-Council,  to  defire 
His  Majefty,  Th2t  fuch  Letters  and  Papers  which  relate  to  the  Plot  now 
under  Examination,  as  have  not  been  perufed  by  this  Houfe,  may  be 
communicated  to  them. 

29  Novembris,  1678. 

A Meffage  from  the  Lords  by  Sirj7-&*  Cotl,  and  Sir  Samuel  Clark: 

Air.  Speaker, 

The  Lords  have  received  Information,  That  there  is  a Faculty  under 
u the  Seal  of  Cardinal  Earberini,  for  difpenfins  with  the  taking  of  the 
“ Oaths,  and  other  Things,  in  the  Hands  of  a Member  of  this  Houfe, 
« which  their  Lordlhips  defire  may  be  communicated  to  them.” 

Sir  John  Knight  acquaints  the  Houfe,  That  the  Paper  mentioned  by 
the  Lords  was  found  among  Mr.  Ireland's  Papers,  and  he  delivered  the 
fame  in  at  the  Clerk’s  Table ; which  being  read  by  Mr.  Speaker : 


Ordered,  That  the  faid  Paper  be  fen:  !n  the  Lords,  and  that  Mr.  Spoiler 
do  acquaint  the  Meffeng'TS,  That  when  their  Lordlhips  have  peruied 
the  fame,  this  Hcufc  decs  CXpeiEt  it  Ihould  be  returned  again,  in  ordrr 
to  be  entered  in  the  Journal  of  this  Houfe;  and  the  Meftcitgers  being 
called  in,  the  faid  Papa  \>as  delivered  to  them,  and  Mr.  Speaker 
acquainted  them  with  the  Plcafure  of  the  Houfe. 

26  /fprilis,  1679- 

Rejslved,  That  an  humble  Addrcfs  be  made  to  His  Majefty,  to  defire 
His  .Majefty  to  give  Order  fur  the  executing  of  Pickering-,  and  alio 
to  give  Order  to  the  Judges,  to  iffue  out  their  W arrants  for  executing  the 
feveral  Popifti  Pricfts  which  they  have  condemned  in  their  fcveral  Circuits. 

5 Mail,  1679. 

The  Lord  Rujfel  acquaints  the  Houfe,  “ That  Hi«  Majefty  had  com- 
“ manded  him  to  la  the  Houfe  know,  that  His  Majefty  is  willing  to 
“ comply  with  the  Rtqucft  made  to  him  by  this  Houfe,  concerning 
“ Pickenng,  and  that  the  Law  lhall  pafs  upon  him  accordingly. 

“ As  to  the  condemned  Pricfts,  the  Houfe  of  Peers  have  ten;  for  them, 
“ in  order  (as  His  Majefty  conceives)  to  fome  Examinations.” 

9 Mail,  1679.  Pojl  Meridiem. 

Mr.  Hampden  reports  from  the  Committee  appointed  to  infpect  the 
Lords  Journals,  and  fee,  inter  alia,  upon  what  Grounds  the  condemned 
PopUh  Priefts  are  fent  for.  That  the  Committee  had  infpc&cd  thejour- 
. mils,  and  taken  out  Copies  of  their  Proceedings,  which  he  reported  to 
the  Houfe. 

20  Ala: i,  1679. 

Ordered , That  a Meffagc  be  feat  to  the  Lords,  concerning  the  con- 
lir-mned  Popifti  Pricfts,  fent  for  up  to  London  from  the  feveral  County 
Gaols,  by  Order  of  their  Lordlhips. 

22  Maii,  1679. 

Sir  IVtUiam  Fravklyn  reports  from  the  Committee  appointed  to  draw  up 
and  prepare  a Meffajp  to  be  fent  to  the  Lords,  concerning  the  Popilh  Priefts 
condemned  in  the  Circuits,  That  the  Commictec  had  agreed  upon  a Mef- 
fage  to  be  reported  to  the  Houfe,  which  he  read  in  bis  Place,  and  after- 
wards delivered  the  fame  in  at  the  Clerk's  Table,  where  the  fume  was 
twice  read,  and  upon  the  Qudlioxi,  agreed,  and  is  as  followeth,  ( viz. ) 

“ The  Houfe  of  Commons  having  made  an  humble  Addrcfs  to  His 
“ Majefty,  That  he  would  be  ploafcd  to  give  Order  to  the  Judges,  to 
“ iffue  out  their  Warrants  for  the  executing  the  feveral  Popifti  Priefts 
“ condemned  in  the  feveral  Circuits  ; and  His  Maj-fty  having  been  gra- 
“ cioufly  pleafed  to  fignify  to  the  Houfe  of  Commons,  That  your  Lord- 
“ Ihipshavc  fent  for  them,  in  order  (as  he  conceived ) to  fome  Examination  ; 

“ And  the  Houfe  of  Commons  being  alfo  informed,  That  the  faid. 
“ Priefts  have,  by  Order  from  your  Lordlhips,  not  only  been  brought 
“ out  of  the  fcveral  Counties  where  they  were  condemned,  but  continued, 
“ y=t  in  Newgate,  and  other  Pri Tons,  in  or  about  the  Cities  of  London  and 
“ Wejlminfter , by  reafon  whereof  the  Execution  of  the  Sentence  pro- 
“ nounced  upon  them  is  ftill  delayed,  do  defire  of  your  Lordlhips,  That 
“ the  faid  Priefts  may  be  forthwith  remanded  to  the  fcveral  Counties 
“ where  they  were  condemned,  that  fo  they  may  be  executed,  according 
“ to.  the  Judgments,  paffed  upon  them.” 

25  OQilris,  I Will,  id  Atari*. 

The  Houfe  being  informed.  That  fcveral  of  the  Prifoners  of  the  Tower 
were  now  bailing  in  the  Court  of  King's- Bench,  being  brought  thither 
by  the  Governor  of  the  Tower,  by  Virtue  of  a Habeas  Corpus  awarded 
for  that  Purpofc,  particularly  Sir  Thomas  Jenner,  Mr.  Richard  Graham, 
and  M r.  Philip  Burton : 

Ordered , That  Sir  Thomas  Jen  tier,  Mr . Rickard  Graham,  atld  Mr.  Philip 
Burton,  be  immediately  brought  to  this  Houfc  by  the  Governor  of  the 
Tower,  to  anfwcr  to  fuch  Matters  as  (hall  be  objected  again!!  them. 

And  Air.  Speaker  ifl'ued  his  Warrant  accordingly,  and^thc  fame  was  fent 
by  the  Serjeant  at  Arms  attending  this  Houfe. 

Afterwards,  the  Serjeant  acquainted  the  Houfe,  ThatSir  Thomas  Jenner 
was  bailed,  and  gone  out  of  Court,  and  that  Mr.  Graham  was  balling,  in  the 
Court;  and  that  notwithllanding,  he  had  delivered  the  Warrant  to  the 
Governor  of  the  Tower,  and  that  he  was  coming  with  Mr.  Graham,  and 
Mr.  Burton. 

Ordered,  That  Sir  Thomas  Jenner  be  font  for  in  Cuftody  of  the  Serjeant 
at  Arms  attending  this  Houfc,  to  anfwcr  to  fuch  Matters  as  lhall  bs 
objefled  againft  him. 

The  Houfe  being  informed.  That  Mr.  Burton  and  Mr.  Graham  were  at 
the  Door,  they  were  feverally  called  in  to  the  Bar  of  the  Houfc,  and 
charged  with  the  fcveral  Matters  mentioned  in  the  faid  Report,  and  heard 
what  they  could  fay  touching  the  fame. 

And  being  withdrawn. 

Ordered,  That  Mr.  Richard  Gra/tam,  and  Mr.  Philip  Burton,  be  com- 
mitted to  the  Cuftody  of  the  Serjeant  at  Arms  attending  this  Houle,  for 
feveral  Hidi  Crimes  and  Mifdemeanouri  objected  againft  them. 

Refthed,  Thai  a Committee  be  appointed  to  examine  Wirneffas  a»a:nffc 
Mr.  Grisham  and  Mr,  Burton,  and  to  prepare  a Charge  againft  them. 

Aud  it  is  referred  to,  idc. 

4 Januarii , 1 697. 

The  Houfe  being  informed.  That  * Mr.  Reginald  Afarrict  had  fent  to 
feveral  Members  of  this  Houfe  Letters,  acknowledging,  That  he  had. 
been  concerned  in  the  irregular  Lndorfcment  of  Exchequer  Hills  j and  there- 
in offering  fully  to  relate  how  chat  notorious  Practice  hath  been  projected 
and  carried  on,  and  in  what  Alannci  he  had  been  drawn  into  the  fame: 

Ordered,  That  the  faid  Mr . Reginald  Mar  riot  be  futr.  maned  to  attend 
tills  Houfc  immediately  ; and.  the  faid  Mr.  Marriot  a -ten  ding  accordingly, 
he  was  brought  in  by  the  Serjeant  at  Arms  attending  this  Houfe  to  the 
Bar,  where  he  delivered  an  Account  of  his  Knowledge  of  tint  Matter  111 
Writing,  figned  by  himfelf,  which  he  read  at  the  Bar,  and  afterwards 
| delivered  in  to  the  Houfe. 


“ Mr.  Regs  •tail  Man  sat  was  under  Profccution,  by  Order  of  the  Lords  Commiffioners  of  the  Treats  rv,  and  wan  under  Bail. 

* Orderejy 
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Ordered , That  the  Examinations  taken  before  the  Lords  of  the  T reafury, 
relating  to  the  irregular  Indorsement  of  the  Exchequer  Bills,  be  laid  before 
this  Houfe. 

A Motion  being  made,  That  the  Houfe  will  order,  that  all  Profecu- 
tionsat  Law  a gain  ft  the  faid  Mr.  Marrizt , be  flayed  during  the  Plcafure 
of  tire  Houfe  ; 

And  a Debate  arifing  thereupon : 

R/Joivtd,  That  the  Debate  be  adjourned  'till  To-morrow  Morning. 

Or  dire  l,  That  the  faid  Mr.  MarrUt  be  taken  into  Cuftody  of  the  Ser- 
jeant at  Arms  attending  this  Houfe;  and  that  no  Perfon  be  permitted  to 
convene  with,  or  bring  any  Letters  to  him,  withoutLeave  of  the  Houfe. 

5 januarii,  1697. 

Mr.  Lowndes,  according  to  Order,  prefented  to  the  Houfe  feveral  Pa- 
pers relating  to  the  Examinations,  taken  before  the  Lords  of  the  Tteafury, 
touching  the  Life  Inducement  of  the  Exchequer  Bills. 

The  Houfe  refumed  the  adjourned  Debate  ofYeflerday,  touching  the 
ordciing  the  Stay  of  any  Prolecution  at  Law  againtt  Mr.  Mar  not. 


(558) 

Ordered,  Nemint  Contradicenn,  That  all  Profecutions  at  Law  againd  Mr, 
ReginaLl  Mar  riot,  in  relation  to  the  Life  Indorfcment  of  Exchequer  13:11s 
be  flayed,  during  the  Plcafure  of  this  Houfe. 

But  nothing  more  was  done  in  this  Bufincfs  *;  for  Apr':!  the  third,  1704, 
her  Msjefty  came  to  toe  Houfe,  and  prorogued  the  Parliament,  and 
concluded  her  Speech  thus: 

My  Lords  and  Gentlemen, 

“ A T the  Opening  of  this  Seflion,  I did  earneftly  exprefs  my  Defires  of 
“ **  feeing  you  in  per  fed  Unity  among  purftbes , as  the  mod  effectual 
**  Means  imaginable  to  difappoint  the  Amoition  of  our  Enemies,  and  re~ 
“ duce  them  to  an  honourable  and  lading  Perec  ; and  though  this  but  n:t 
“ met  with  all  that  Succefs  which  1 n'ijbtd  and  expected,  yet  being  fully  con- 
“ vinced,  that  nothing  is  fo  necelLry  to  our  common  Welfare,  lam  not 
“ difeou  raged  from  perfifling  in  the  fame  earned  Dcftres,  That  you  would 
“ go  down  into  your  feveral  Counties,  fo  difpofed  to  Moderation  and  Ur, /- 
"■  ty,  as  bccomrs  all  thole  who  are  joined  together  in  the  fame  Religion 
l “ aud  IntereR." 
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An  Account  of  what  pafed  tnofl  remarhable  in  the  Sejftom  of  Parliament,  i yog,  in  the  Houfe  of 
Commons,  relating  to  the  Cafe  of  Dr.  Heny  Sacheverei-L  -j~. 


December  the  1 3 <b,  1 7C9. 

A Complaint  being  made,  this  Day,  in  the  Houfe  of  Commons,  of 
two  printed  Books,  the  one  entituled.  The  Communication  of  Sin 
A S/rmsr.  preached  at  the  Afftsc.es  beU  at  Derby,  Augull  15,  17C9. 
by  De&or  Henry  Sachcvcrell  : And  the  other  entituled.  The  Perils  of  Fnlft 
Brethren  both  in  Church  and  State ; fet  forth  in  a Sermon  pleached  before 
the  Right  Honourable  the  Lord  Mayor,  Aldermen,  and  Citizens  of  London,  at 
the  Cathedral  Church  of  St.  Paul's,  on  the  yh  of  November,  1709,  preach- 
ed alfo  by  the  faid  Dr.  Henry  Sacheverelt ; and  both  printed  for  Henry 
Clements:  Which  Books  were  delivered  in  at  the  Tabic;  where  feveral 
Paragraphs  in  the  Epidle  Dedicatory,  preceding  the  firft  mentioned  Book, 
and  alfo  fevrral  Paragraphs  in  the  latter  Book,  were  read. 

Refolded, 

That  a Book,  entituled.  The  Communication  of  Sin  ; being  a Sermon 
pren.hed  at  the  Affszcs  held  at  Derby,  Auguft  15,  1709:  And  a Book,  cn- 
tituled,  The  Penis  of  Falje  Brethren  both  in  Churcti  and  State  ; fet  forth  in  a 
Sermon  preached  before  the  Right  Honourable  the  Lord  Mayor,  Aldermen,  and 
Citizens  of  London,  at  the  Cathedral  Chui  cb  of  St.  Paul,  on  the  5th  0/^  No- 
vember, 1709,  are  malicious,  Icandalous,  and  feditious  Libels;  highly 
reflecting  upon  her  M-jcfty  and  Government,  the  late  happy  Revolution, 
and  the  Proteftant  Succeflion  as  by  Law  cflablifhcd,  and  both  Houles  of 
Parliament ; tending  to  alienate  the  Affe&ions  of  herMajcfty’s  good  Sub- 
je£ts,  and  to  create  Jcaloufies  and  Divifions  among  them. 

Ordered, 

That  Dr.  Henry  Sechevcreil,  and  Henry  Clements,  do  attend  at  the  Bar 
of  the  Houie  To-morrow. 

John  Do! ben,  Llq.  made  the  fird  Motion  againfl  the  two  Sermons,  and 
was  feconded  by  Spenser  Coxvpcr,  Efq. 

They  were  oppoled  by  feveral  Gentlemen  ; who  faid,  they  did  not  per- 
ceive there  was  any  thing  in  the  Sermons  malicious,  fcandalous,  or  fedi- 
tious  ; nor  reflecting  on  her  Majedy  and  Government,  the  late  happy  Re- 
volution, and  the  Proteflant  Succelfion  as  by  Law  edabliftwd  ; of  which 
they  did  not  obferve  any  Mention  ; neither  had  the  Paragraphs  the  lead 
Relation  to  it.  What  concerned  both  Houfcs  of  Parliament,  was  lup- 
pufed  to  be  the  Vote  paffed  four  or  five  Year  before,  about  the  Church  be- 
in,,  in  Danger  : And  as  to  that,  it  was  affirmed,  the  Church  was  then  in 
Danner,  vvas  dill  in  Danger,  and,  it  was  to  be  feared,  would  always  be 
in  Danger;  not  from  her  Majeftv’s  Adminiflration,  but  from  Papifls  on 
the  one  Hand,  and  Fanaticks  on  the  other  ; from  thefe  her  profeflcd  Ene- 
mies, and  from  Falfe  Brethren.  It  was  owned,  there  were  fome  warm  Ex- 
preflions  in  the  Sermon  preached  at  St.  Paul’s : And  no  wonder  that  a 
true  Son  of  the  Church  of  England  fhould  exprefs  himfelf  with  fome 
Warmth  and  Vehemence  againd  the  Liberties  that  were  taken,  and  with 
Impunity,  to  revile  the  Church,  her  DoCrines  and  Minifters,  to  blaf- 
pheme  the  Name  of  God,  and  to  infuft,  and  treat  with  Contempt,  every 
Thing  that  is  facrcd.  To  this  little  was  returned,  hefides  bitter  invec- 
Tivcs  againd  the  Sermons  ; and  particularly  againlt  the  Doctrines  of  PaJ- 
Jive  Obedience  and  Non-Rrft/lance. 

December  14. 

The  Houfe  being  informed,  that  Dr.  Henry  SaebevereR  and  Henry  Cle- 
ments attended,  according  to  Order;  Dr.  SadoeturRl  was  called  in,  and, 
at  the  Ear,  was  examined  touching  the  two  Sermons  Yellcrday  complain- 
ed of  to  the  Houle  : Where  he  owned  the  Preaching,  the  diredling  of  the 
Pi  intin»  and  PublilLing  the  Strmon  preached  the  5th  of  November,  1709, 
at  the  Cathedral  Church  of  St.  Paul , and  the  Dedication  cf  it ; and  alfo, 
that  the  Epiltle  Dedicatory  to  the  Sermon,  preached  at  the  Affizes  at  Der- 
by, the  15th  of  Augujl , 17C9,  was  agreeable  to  that  which  he  put  to  the 
Impreifion  of  that  Sermon,  which  he  dirtied  to  be  printed  and  publifhed. 
And  being  withdrawn,  and  a Qudlion  being  propofed.  That  the  faid  Dr. 
Henry  Sacbeverell be  impeached  of  High  Crimes  and  Mifdcmeanours;  he 
was  called  in  again,  and  afked.  If  he  had  any  Thing  to  offer  to  the  Houfe  ? 
When  he  fpokc  to  this  EfFedl : 

Mr.  Speaker , f 

“ 1 am  very  forry  I am  fallen  under  the  Difplesfure  of  this  Houfe;  1 


“ did  not  imagine  any  Exprcffions  in  my  Sermons  were  liable  to  fuch  a 
“ Cenfure  as  you  have  palled  upon  them.  If  you  had  been  pieafed  to 
“ have  favoured  me  fo  far,  as  to  have  heard  me  before  you  palled  it,  I 
“ hope  1 fhould  have  explained  myfelf  fo  as  to  hive  prevented  it.” 

And  after  being  heard,  he  was  directed  to  withdraw. 

Then  the  Queuion  was  infilled  on,  for  impeaching  the  Doctor  of  High 
Crimes  and  Mifdcmeanours.  And  feveral  Gentlemen  fpokc  againfl  it,  dc- 
ftring  he  might  rather  be  profccund  by  the  Attorney-General ; and  il  the 
Sermons  were  feditious,  if  they  did  reflect  on  her  Majedy  and  Govern- 
ment, the  happy  Revolution,  and  the  Protellant  Succeflion  as  by  Law 
eltablifhed,  the  Do£lor  would  be  convicted,  and  pumfhed  for  them  accord- 
ing to  his  Demerits.  But  if  (as  common  Fame  faid)  the  Judges,  and 
the  Queen's  learned  Counfel,  had  been  confultcd,  and  were  of  Opinion, 
the  Doclor  could  not  he  punifhed  fur  them  by  the  ordinary  Proceedings 
in  thc-Courts  of  Law;  they  thought  it  was  very  unreafonabfe,  by  an  Im- 
peachment in  Parliament,  toendcavour  to  make  a Man  guilty,  and  a Cri- 
minal, that,  by  the  Laws  of  the  Land,  was  innocent.  However,  it  was 
Refshed, 

That  the  faid  Dr.  Henry  Sacknerell  be  impeached  of  High  Crimes  and 
Mifdcmeanours. 

Ordered, 

That  Mr.  Dolben  do  go  to  the  Lords,  and,  at  the:r  Bar,  in  the  Name 
of  all  the  Commons  of  Great- Britain,  impeach  the  faid  Dr.  Henry  Sache- 
verell  of  High  Crimes  and  Mifdemeanours.  and  acquaint  the  Lord:.,  that 
the  Houfe  will,  in  due  Time,  exhibit  Articles  againfl  (he  laid  Henry  Sa- 
cheverell. 

Ordered, 

That  a Committee  be  appointed  to  draw  up  Articles  of  Impeachment 
agninfl  the  faid  Dr.  Henry  Sachevirell. 

And  a Committee  was  appointed  accordingly.  And  they  have  Power 
to  fend  for  Pcrfons,  Paper.,  and  Records,  ami  to  fit  dr  die  in  diem. 

Tlf"  a-jCW'm.  «IM  in,  and,  at  it,  liar,  ra  tjamintd 
touching  his  Printing  and  Publiflung  the  faid  two  Books  : Which  he 
owned,  and  that  he  had  the  Copies  of  them  from  Dr.  Sacbeverell.  After 
which  he  was  dircHed  to  withdraw; 

Ordered, 

That  the  faid  Dr.  Hotery  Sacheverrll  be  taken  into  the  Cuflody  of  the 
Seijcaut  at  Arms  attending  the  Houfe.  1 

Mr  Samuel  Ger raid,  Bart.  Lord  Mayor  of  the  City  of  London,  was  in 
the  Houfe,  in  his  Place  : And  the  Speaker  obferving  to  the  Dodlor  that 
the  Houfe  took  Notice,  he  had  aflirmed,  in  the  Epiftle  Dedicatory  to  my 
Lord  Mayor  of  London,  before  the  Sermon  preached  at  St.  /Ws,  that  lie 
had  pufclilhed  it  by  his  Lordfhip’s  Command,  he  was  alked,  Whether  my 
Lord  Mayor  did  command  him  to  publifh  his  Sermon  ? To  which  he  an- 
swered, “ That,  in  the  ftridl  Senfc  of  the  Word  Command,  he  did  not - 
“ but  in  the  common  Acceptation  of  the  Word,  as  ihe  Delires  of  SupcI 
“ riors  to  their  Inferiors  arc  faid  to  be  Commands,  he  did  command  him  - 
“ f°r  he  did  defire  and  prefs  him  to  print  it."  Then  he  gave  a particular 
Account  of  the  Convtrfation  he  had,  at  feveral  Times,  with  my  Lord 
Mayor  about  it ; though  his  Lore  {hip  thought  fit  peremptorily  to  deny  ir. 

After  this,  the  two  following  Refolutions  uafied  - 3 

Ref  bed, 

That  the  Reverend  Mr.  Benjamin  Hoadley,  Reclor  of  St.  Peter  Par, 
London,  for  having  often  firenuoufly  juflified  the  Principles  on  which 
her  Majefly  and  the  Nation  proceeded  in  the  late  happy  Revolution,  hath 
juilly  merited  the  Favour  and  Recommendation  of  this  Hotife. 

Refilled, 

That  an  humble  Addrefs  be  prefented  to  her  Majefly,  that  flie  will  be 
gracioufly  pieafed  to  bellow  fome  Dignity  in  the  Church  on  the  faid  Mr. 
Headley,  for  his  eminent  Services  both  to  Church  and  State. 

Thefe  were  propofed  by  An.  Henley,  Efq.  and  fcconded  by  Sir  Jtf 
Jthyd.  The  Houfe  wi:  in  great  Confulion,  it  being  late,  and  every  one 
expecting  immediately  to  rife.  However,  there  were  feveral  Negatives 
to  thefe  Refolutions:  And  when  they  came  »*  n_j  , . 6 


•efolutions:  And  when  they  came  to  be  confidcred,  they  1 
• For  an  Account  of  the  Differences  between  the  Lords  and  Commons,  relating  to  the  Examination  of  Boucher,  fee  alfo  Bifbop  Burnet’ t Hiftory  of  his  own  Time,  VoJ.  U. 

af*TbeTri*i,  printed  in  Vol.  V.  Page  645.  begins  with  the  Proceeding*  in  the  Houfe  of  Lords,  and  uo  Notice  of  the  Steps  taken  in  the  Houfe  of  Commons  prccedine 
it  / therefore  the  above  Proceeding*  fhould  be  read  as  an  IctroduSion  to  that  TnaL  v “ 

VoL.  VI II.  ♦ C generally 
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generally. thought  to  be  {{range  Refolutiop.s,  with  Regard  to  her  Majcfty, 
who  had  approved  a Sermon  preached  before  her  by  the  Bilhop  of  Exon,  and 
defiled  him  to  print  it.  Againll  that  Sermon  Mr.  Headley  writ,  and  en- 
gaged in  Controverfy  with  the  Bilhop  ; yet  he  is  declared  to  have  jttlily 
merited  the  Favour  and  Recommendation  of  the  Houfe,.and  the  Queen  is 
defired  to  be  flow  fome  Dignity  in  the  Church  on  him  for  thefe  eminent 
Services.  This  Proceeding  was  thought  fo  improper,  fo  indecent  to  her 
Majefly,  that  feveral,  who  were  otherwife  againfl  Dr.  Sacbeverell,  blamed 
it  very  freely.  And  it  was  very  obfervable,  Mr.  Ltchmtri  took  an  Occa- 
fion,  fome  Time  after,  upon  another  Debate,  to  cenfure  it. 

December  I5» 

Ordered , 

That  Mr.  Dolben  (when  he  goes  to  the  Lords  to  impeach  Dr.  Henry 
Sacbeverell  o f High  Crimes  and  Mifdemeanours)  do  acquaint  the  Lords, 
That  the  faid  Henry  Sacbeverell  is  in  Cullody  of  the  Serjeant  at  Arms  at- 
tending the  Houle,  ready  to  be  delivered  to  the  Gentleman-Ufhcr  of  the 
Bi.ick-Rod,  when  the  Lords  fha'.I  plcafc  to  give  Order  therein. 

Mr.  Dolben  reported  to  the  Houfe,  That  he  had,  purfuam  to  their  Or- 
der, been  at  the  Lords } and,  at  their  Bar,  had  impeached  Dr.  Henry  Satbt- 
•virell  of  High-Crimes  and  Mifdemeanours;  and  had  alfo  acquainted  the 
Lords  with  their  other  Order. 

December  17. 

A Petition  of  Henry  Sacbeverel,  D.  D.  in  Cuftody  of  the  Serjeant  at 
Arms  attending  the  Houfe,  was  prefented  to  the  Houfe,  and  read  ; pray- 
ing, That  the  Houle  would  be  pleated  to  order  him  to  be  admitted  to 
Bnl,  that  he  may  have  an  Opportunity  of  making  his  Defence,  being  in- 
formed, that  he  !s  impeached  at  the  Bar  of  the  Houfe  of  Lords  for  High 
Crimes  and  Mifdemeanours. 

Ordered , 

That  a Committee  be  appointed  to  fearch  Precedents  concerning  the 
taking  Bail  in  Cafes  of  Pcrfons  committed  for  High  Crimes  and  MifiJc- 
mcannurs  ; and  that  they  do  make  their  Report  thereof  to  the  Houfe  upon 
Monday  Morning  next. 

Ordered^ 

That  it  be  referred  to  the  Committee,  who  are  to  draw  up  the  Articles 
of  Impeachment  againfl  Dr.  Henry  Sacbeverell , to  fearch  Precedents,  and 
make  Rcpoit  thereof  ro  the  Houfe. 

There  was  feme  Debate  before  the  Houfe  ordered  a Committee. 

December  10. 

Mr.  Dolben  acquainted  the  Houfe,  That  the  Committee,  who  were 
upon  Saturday  lail  appointed  to  fearch  Precedents  concerning  the  taking 
Bail  in  Cafes  of  Pcrfons  committed  for  High  Crimes  and  Mifdemeanours, 
and  to  report  the  fame  to  the  Houfe  this  Day,  had  made  all  the  Progrefs 
they  could  in  fo  fliort  a Time  ; but  that  they  found  it  required  more 
Time,  and  had  directed  him  to  move.  That  they  may  have  farther  Time 
to  make  their  Report. 

Order  eel. 

That  the  faid  Committee  do  fearch  the  Lords  Journals,  in  relation  to 
the  Proceedings  upon  Impeachments  by  the  Commons,  and  make  their 
Report  thereof  to  the  Houfe  with  all  convenient  Speed. 

Ordered , 

That  all  Committees  be  adjourned,  except  the  Committee  who  arc  ap- 
pointed to  draw  up  the  Articles  of  Impeachment  againfl  Dr.  Henry  Sacbe- 
verell j and  who  are  to  fearch  the  Lords  Journals  in  relation  to  the  Pro- 
ceedings upon  Impeachments  by  the  Commons. 

December  22. 

Mr.  Delben  reported,  from  the  Committee  appointed  to  fearch  Prece- 
dents concerning  the  taking  Bail  in  Cafes  of  Pcrfons  committed  for  High 
Crimes  and  Mifdemeanours,  and  to  fearch  the  Lords  Journals  in  Relation 
to  the  Proceedings  upon  Impeachments  by  the  Commons,  and  to  make 
their  Report  to  the  Houfe,  That  they  itad  fearched  Precedents,  and  the 
Lords  Journals  accordingly  ; and  had  dire£ted  him  to  report  what  Prece- 
dents they  had  found  ; which  he  read  in  his  Place,  and  afterwards  deli- 
vered in  at  the  Table,  where  the  fame  were  read. 

And  a Motion  being  made,  and  the  Queftion  being  put.  That  Dr. 
Henry  Sacbeverell  be  admitted  to  Bail,  according  to  the  Prayer  of  his  Pe- 
tition, it  palled  in  the  Negative. 

Tea’s  79,  No’s  1 14. 

In  (Be  Debates  on  this  Matter,  there  was  a great  Variety  of  Opinions: 
Some  thought  the  Commons  might  bail  aPcrfon  committed  by  them,  but 
not  in  this  Cafe : Others,  that  it  was  diferetionary  in  them,  whether  they 
would  bail  or  not ; and  that  this  Perfon  deferved  it  not  from  them  ; and 
one  that  the  Commons  could  never  bail  in  any  Cafe.  Others  infilled,  in 
Favour  of  Liberty,  that  if  they  could  bail,  they  ought  to  bail ; and  that 
they  could  bail,  argued  from  the  Equity  and  Reafonablencfs  of  the  Thing, 
that  diofe  who  could  commit  might  bail : They  Ihewcd  Precedents  in  the 
Cafe  of  Mr.  Seymour , and  the  Smugglers,  impeached  for  High  Crimes 
and  Mifdemeanours ; in  one  of  which,  the  Perfons  impeached  and  com- 
mitted by  the  Houfe  of  Commons,  were  admitted  to  Bail ; in  the  other, 
the  Commons,  upon  their  Petition,  confented  to  bail  them  ; and  they 
had  been  bailed,  but  their  Sureties  made  Obje&ions  to  the  Condition  of 
their  Bonds,  and  would  not  fubmit  to  it.  fiefides,  it  was  urged,  that 
this  Cafe  was  in  itfelf  bailable,  and  fo  agreed  by  all  Gentlemen  ; and 
that  the  Doctor’s  Hardfhip  might  be  the  greater,  bccaufc  it  was  probable, 
if  the  Commons  did  not  bail  him,  he  muil  lie  in  Cullody,  when  bailable 
by  Law,  till  after  the  Rccefs  of  Parliament  : For  the  Articles  not  being 
exhibited  to  the  Lords  againfl  him,  it  was  thought  the  Lords  would  not 
take  him  out  of  the  Cuitody  of  the  Commons,  and  commit  him  upon  a 
general  Charge  ; and  till  they  committed  him,  they  could  not  bail  him. 
This  was  his  Cafe  ; for  upon  Application  to  the  Lords,  they  refufed  to 
commit  him,  till  the  Commons  had  exhibited  their  Articles:  The  Lords 
fzid,  the  Commons  might  never  exhibit  any  and  they  would  not  do  fo 
unrcafonable  a Thing,  as  to  commit  any  one  on  a general  Charge.  And 
fo  he  lay  a Prifoncr  by  the  Commitment  of  the  Houfe  of  Commons,  in  a 
Cafe  bailable  by  Law  (and  for  which  there  were  Precedents,  for  the 


( 56° ) 

Commons  admitting  to  Bail),  from  December  14,  to  “January  11.  It  is 
fitting  to  obferve,  That  fome  urged  again II  the  bailing  the  Doctor,  one 
Part  of  the  Mell'ags  delivered  by  Mr.  Dolben  to  the  Lords,  when  he  im- 
peached him  at  their  Bar,  “ That  the  Doctor  was  in  Cullody  of  the 
“ Serjeant  at  Arms  attending  the  Houfe,  ready  to  be  delivered  to  the 
“ Gcntlcman-Uflicr  of  the  Black-Rod,  when  the  Lords  fhouid  plcafc  to 
“ give  Order  therein  But  others,  that  agreed  with  them  againll  ad- 
mit: ing  him  to  Bail,  approved  of  Expedients  to  get  off”  that,  and  did  not 
think  it  reasonable  to  preclude  him  from  it  bv  their  own  Mefiagc. 

There  was  one  Thing  in  the  Debates  gave  feme  Diverlion  to  the  Houfe. 

An  honourable  Member  declaring  biml'clf  againll  bailing  Dr.  Sacb.-v/rdl, 
faid.  He  would  put  them  in  Mind  of  the  Cafe  of  Mr.  Tbompfon  : (ante 
Vol.  VII.  Pag.  491.)  He  was  a Parfon  too;  lie  was  impeached  by  the 
Commons  for  High-Critni-s  and  MifJcmeanours  ; he  was  bailed  by  them  ; 
he  afterwards  ran  beyond  Sea,  turned  Priell,  and  fo  cvatLd  their  Juflice  ; 
and  he  believed  this  Fellow  (as  he  was  pleafed  to  call  him)  would  do  fo 
too.  To  this,  another  Gentleman  anfwercd,  He  believed  the  nobis  Lord 
was  as  much  millaken  in  his  Couclufiern,  as  he  was  in  his  Premifes  : He 
did  not  believe  the  Doctor  would  run  awav,  if  he  was  bailed  : And  as  to 
the  Precedent  of  Mr.  Tbompfon,  the  Nobfe  Lord  was  millaken  in  every 
Part  of  it,  except  that  he  was  a Parfon ; for  he  was  not  bailed  by  the 
Commons,  neither  did  he  run  beyond  Sea,  and  turn  Priell,  and  fo  evade 
their  Juftice  ; for  flic  Parliament  that  impeached  him  was  foon  after  dif- 
folved  : He  was  afterwards  made  Dean  of  Brijlol,  and  lived  and  died  fo. 

January  9. 

Mr.  Dolben  reported  from  the  Committee  appointed  to  draw  up  Articles 
of  Impeachment  agair.ll  Dr.  Henry  Sacbeverell , That  they  had  drawn  up 
Articles  accordingly,  which  they  had  dire£ted  him  to  report  to  the  Houfe  : 
And  he  read  them  in  his  Place,  and  afterwards  delivered  them  in  at  the 
Table,  where  they  were  read. 

It  was  then  propofed.  That  it  being  impofliblc  rhe  Members  cnulJ 
make  their  Obfervations  on  the  Articles  in  fuch  Readings,  and  the  Ho- 
nour of  the  Houfe  being  concerned  to  have  them  fuch  as  might  be  jufli— 
fied,  a little  Time  Ihuuld  be  allowed,  before  they  were  read  the  I'econd 
Time,  to  confidcr  them  ; and  to  convince  others,  they  intended  not  Delay 
by  it,  they  only  alked  lilt  IVtdntJday.  This  was  Ordered  ; but  then  it 
was  moved,  that  no  Copies  might  be  taken  of  the  Articles,  becaufe  it  was 
not  proper  they  Ihould  be  made  public!;  in  the  Coffee- Houles,  nor  flicwed 
to  the  Doctor,  before  they  were  agreed  to,  and  carried  up  to  the  Lords. 
On  the  other  Hand,  it  was  urged,  this  was  precluding  Members  of  their 
Right,  by  unrcafonable  Suppofitions  ; that  they  had  a Right  to  take  Co- 
pies of  any  Papers  before  the  Houfe,  for  their  Information  ; and  it  was 
not  to  be  imagined,  they  would  publifli  the  Articles  in  Coffcc-Houlcs, 
or  Ihcw  them  to  the  Doctor.  And,  what  if  they  did  Ihew  them  to  him  f 
Were  they  to  be  kept  a Secret  from  him  ? Would  he  not  have  a Copy  of 
the  Articles  ordered  him  by  the  Lords,  as  foon  as  they  were  canicd  to 
them  l And  what  Advantage  would  it  be  to'  him,  or  Difadvantage 
to  the  Commons,  to  fee  them  fooncr  ? But  if  Copies  were  not  to 
be  taken  of  the  Articles,  it  was  no  Favour,  no  Benefit  to  put  off  the 
Confideration  of  them  ; it  had  an  Appearance  of  doing  what  was  fair  and 
reafonable,  but  would,  in  Truth,  be  doing  nothing ; for  without  taking 
Copies  of  them,  they  could  not  be  confidered.  And  it  having  been  laid,  by 
one  Gentleman,  'I 'hat  this  was  an  extraordinary  Thing,  and  what  had 
never  been  done  before  ; another  replied.  He  thought  it  extraordinary,  but 
could  not  agree,  it  had  never  been  done  before  ; hr-  remembered  the  like, 
when  Sir  John  Fenwick’s  Confeflions  had  been  read  in  the  Houfe  of  Com- 
mons ; they  were  ordered  to  be  fealed  up  by  the  Speaker,  that  no  Copies 
might  be  taken  of  them.  He  did  not  approve  that  Precedent  fa  well  as  to 
follow  it ; he  wilhed  Copies  had  been  taken  of  thofe  Papers,  and  that  they 
had  been  printed;  he  believed,  the  Kingdom  would  have  been  the  better 
for  them  at  this  Day. 

After  thefe  Debates,  this  Motion  was  waved. 

January  IT. 

The  Order  of  the  Day  being  read,  for  the  Reading  a fccond  Time  the 
Report  from  the  Committee  to  whom  it  was  referred  to  draw  up  Articles 
of  Impeachment  againll  Dr.  Henry  Sacbeverell-, 

Ordered y 

That  the  Report  be  read  Paragraph  by  Paragraph. 

Then  the  firft  Paragraph  (being  the  Preamble  to  the  Articles)  being 
read,  and  a Motion  being  made,  and  the  Qucflion  being  put,  That  the 
Report  be  re-commiticd  ; it  pafied  in  the  Negative. 

Tea’s  1 3 1 , No’s  232. 

Ordered , 

That  Candles  be  brought  in ; and  Candles  were  brought  in  accordingly. 
Rejoiced, 

That  the  Houfe  doth  agree  to  the  faid  firft  Paragraph. 

Then  the  Articles  being  fevcrally  read,  one  by  one,  were  (upon  the 
Queftion  fevcrally  put  thereupon)  agreed  unto  by  the  Houfe,  to  be  the 
Articles  to  be  exhibited  againll  the  faid  Dr.  Henry  Sacbeverell. 

Then  the  laft  Paragraph  being  read,  the  fame  was  alfo  agreed  unto  by 
the  Houfe- 
Ordered , 

That  the  Articles  be  engroffed. 

There  were  great  Debates  in  relation  to  the  re-committing  the  Articles 
of  impeachment.  In  which,  great  Mistakes  were  Ihcwn  m the  Preamble 
to  the  Articles,  the  Recitals  partial,  and  wrong  Inferences  drawn  from 
them.  And  the  Articles  were  faid  to  be  fo  loofe  and  uncertain,  it  was 
impofliblc  any  one  could  plead  to  them ; and  it  was  prcfi'ed,  that  thofe 
who  drew  them  up,  would  let  the  Houfe  know,  on  what  Paragraphs  in 
the  Sermon  they  were  grounded.  To  this  was  anfwercd,  Thafwas  too 
early,  when  they  only  had  the  Preamble  under  Confideration  ; when  the 
Articles  were  read,  they  would  produce  the  PalLges  in  the  Sermons. 
But  then,  though  the  Paffages  were  defired,  they  called  for  the  Queftion, 
and  never  performed  what  they  had  promill-d. 

January 
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January  17. 

The  Engrailed  Articles  of  Impeachment  againft  Dr.  Henry  Sacheverell 
were  read. 

Ordered, 

That  the  faid  Articles  be  carried  to  the  Lords  by  Mr.  Dolben. 

At  this  Time,  there  was  no  Debate  nor  Divilion  upon  the  Articles, 
only  a Negative  to  the  Quelhon  of  carrying  them  up  to  the  Lords. 
Gentlemen  faw  how  hardly  they  had  been  treated  the  Day  before  by  the 
Majority,  and  therefore  contented  themfelves  with  Ihcwing  their  Diflike 
of  thefe  Proceedings  in  this  Manner. 

Mr.  Dtiiren  carried  thefe  Articles  to  the  Lords,  who  read  them  the  firft 
Time,  and  took  Dr.  Sacheverell  into  the  Cuftody  oi  the  Black- Rod. 

January  13. 

The  Serjeant  atArmsacquainled  the  Houfe,  That,  in  purfiiance  of  their 
Order  of  the  15th  of  December  laft,  he  did  Ycllerday  deliver  Dr.  Herry 
Sacheverell  to  the  Deputy  of  t!\e  Gentleman-lJlher  of  the  Black-Rod  ; 
and  had  taken  a Dilchargc  for  him. 

Dr.  Sacheverell  petilibned  the  Lords  to  be  bailed.  Their  Lordfhips  or- 
dered a Committee  to  enquire  into  the  Validity  of  his  Bail  ; allow’d  him 
Cour.fel,  and  a Copy  of  the  Articles. 

January  1*. 

Dr.  Sacheverell  is  ordered  to  give  in  his  Anfwer  to  the  Articles  next 
IVednefduy.  The  Lords  accepted  of  Dr.  Lancafier , Vice-Chancellor  of 
Oxen,  and  Dr.  Bowes , for  his  Bail  . And  accordingly  he  was  bailed,  him- 
fcli  in  a Recognizance  of  6 .cot.  and  his  Sureties  each  in  qcoc/. 

Serjeant  Prat , Sir  Hi  man  Harcourt , Mr.  Raymond,  and  Mr.  Phipps,  are 
allowed,  by  the  Lords,  to  be  Counfcl  for  Dr.  Secleever eil  ; and  Mr.  Hug- 
gins to  be  his  Solicitor. 

January  ifi. 

Dr.  Sa.heverell , upon  his  Petition,  has  farther  Time  given  him  to  put 
in  his  Anfwer. 


January  25. 

Dr.  Henry  Sacheverell  attended  the  Houfeof  Lords,  and  delivered  in  his 
Anfwer  to  the  Articles  of  Impeachment  againft  him  ; which  was  read. 
And  being  afked,  Whether  or  no  he  would  abide  by  it?  He  anfwcrcd 
in  the  Affirmative  ; and  then  the  Doctor  was  ordered  to  withdraw.  Their 
Lordfhips  fen t his  Anfwer  down  to  the  Commons. 

A Mcff3ge  from  the  Lords,  by  Mr.  Regers,  and  Mr.  Hiccotks,  That 
they  were  commanded  to  acquaint  the  Houfe  of  Commons  That  Dr.  Henry 
Sacheverell  huth  put  in  his  Anfwer  to  the  Articles  of  Impeachment,  lent 
from  the  Houfeof  Commons  againft  him;  which  their  Lordfhips  com- 
municate to  the  Houfe,  and  defrre  that  the  faid  Original  Anfwer  may  be 
return’d  with  convenient  Speed. 

Ordered, 

That  the  faid  Anfwer  of  Dr.  Henry  Sachroerell,  now  lent  from  the 
Lords,  be  read  To-morrow  Morning. 

January  26. 

The  Anfwer  of  Dr.  Henry  Sacbevirill,  fent  from  the  Lords  Ycfterday, 
was,  according  to  Order,  read,  and 
Ordered , 

That  the  Anfwer  of  Dr.  Henry  Sacheverell,  fent  from  the  LordsYcfter- 
day,  be  rcfcrr’J  to  the  Committee  who  were  appointed  to  draw  up  Ar- 
ticles of  Impeachment,  which  were  exhibited  by  the  Commons  10  the 
Lords,  againft  Dr.  Henry  SacbevtrtU,  for  High  Crimes  and  Mifdemca- 
nours;  and  that  they  do  couftder  thereof,  and  report  their  Opinion,  what 
is  molt  proper  to  be  done  towards  the  farther  Proceedings  thereon.  And 
tney  have  Power  to  fend  for  Perfons,  Papers,  and  Records.  And  they  are 
to  meet  at  fuch  Times  and  Places  as  they  Ihall  think  lit. 

February  2. 

Mr.  Dolben  reported  from  the  Committee,  to  whom  the  Anfwer  of  Dr. 
Henry  Sacheverell  was  referred  to  confider  of  the  faid  Anfwer,  and  report 
their  Opinion,  what  is  moft  proper  to  be  done  towards  the  farther  Pro- 
ceedings thereon.  That  they  had  confidcred  the  fame,  and  that  they  do 
find  there  arc  contained  therein  many  Things  not  warranted  by  the 
Courfe  of  Proceedings  upon  Impeachments,  foreign  to  the  Charge,  unbe- 
coming Pcrfon  impeach’d,  and  plainly  dcfigncd  to  reflect  upon  the  Ho- 
nour of  the  Houfe  ; and  do  humbly  fubmit  to  the  Judgment  of  the  Houfe 
their  Opinion,  That  for  avoiding  any  Imputation  of  Delay  to  the  Com- 
mons, in  a Cafe  of  fo  great  Importance,  a Replication  be  forthwith  fent 
up  to  the  Lords,  maintaining  the  Charge  of  the  Commons ; and  the 
Committee  have  accordingly  prepared  the  fame,  which  •hey  had  directed 
him  to  report  to  the  Houi'c  ; and  he  read  the  fame  in  his  Place,  and  af- 
terwards delivered  the  Report  in  at  the  Table,  where  the  fame  was  read. 
And  the  Replication  being  read  a fecond  1 ime, 

Tha/ the  laid  Replication  be  the  Replication  of  the  Commons  to  the 
Anfwer  of  Dr.  Henry  Sacheverell, 


Ordered, 

That  the  Replication  be  Engrafted. 

There  were  Debates  in  relation  to  the  engrafting  of  the  Replication; 
when  the  Commiuc  were  defired  to  flicw,  that  there  was  in  Dr.  Sa- 
drvereW s Anfwer,  not  ■warranted  by  the  Courfe  tf  Pi  feedings  upon  Impeach- 
ments, foreign  to  the  Charge,  unbecoming  a Perfon  impeach'd,  and  plainly  de- 
Jigned  to  r; field  on  t-e  Honour  of  the  Hctje. 

The  entering  into  thefe  Particulars  was  declined  for  which  Rcafon,  and 
becauic  the  Anfwer  appeared  full  and  farisfaQory,  there  was  a Divifion 
upon  tngroftins  the  Replication  ; in  whtch  the  i ea'j  were  182,  the 
No's  88. 

February  3. 

The  engrafted  Replication  of  the  Commons  to  the  Anfwer  of  Dr' 
Hcn’y  Sacheverell,  was  read. 

Ordered, 

That  the  laid  Replication  be  fent  to  the  Lords. 

Ordered, 

That  the  Original  Anfwer  be  return’d  to  the  Lords. 


Ordered, 

That  M r.  Dclhcn  do  carry  the  Original  Anfwer  of  Dr.  He/ry  Sa.ie- 
verell,  and  the  Replication  thereunto,  to  the  Lords. 

February  4. 

A Mcfljge  from  the  Lords  by  Sir  Richard  Hclford  and  Mr.  Grey,  That 
they  were  commanded  to  acquaint  the  Houfe  of  Commons,  that  thrir 
Lordlhips  have  appointed  Tbttrfday  next,  at  Seven  of  the  Clock  in  the 
Morning,  for  the  Trial  of  Henry  Sacheverell,  Doctor  in  Divinity,  at  the 
Bar  of  their  Houfe  ; and  that  their  Lordlhips  will  take  Care,  that  th-rc 
will  be  Conveniences  made  there  for  the  Managers  of  the  Houfe,  at  the 
Trial,  upon  the  Impeachment  againft  him. 

Refblvtd, 

Thai  the  Managers  be  appointed  to  make  grod  the  Article  of  Im- 
ment  againft  Dr.  ILnry  Sadcuereil. 

Ordered, 

That  the  Committee  to  whom  it  was  referred  to  draw  up  the  faid  Ar- 
ticles, be  the  faid  Managers. 

Refohed, 

That  this  Houfe  will  be  prefent  at  the  Trial  of  the  Impeachment 
againft  Dr.  Henry  Sacheverell,  as  a Committee  of  the  whole  Houle. 

Ordered, 

That  a Mefiage  be  fent  to  the  Lords,  to  acquaint  them  with  the  faid 
Rcfolution,  and  to  defire,  that  a convenient  Accommodation  may  be  pre- 
pared for  them.  And, 

Or  do  ed. 

That  Mr.  Bromley  (who  moved  this  Matter)  do  carry  the  faid  Meffage 
to  the  Lords. 

The  Houfe  divided  on  this  Qucftion,  ) ea’s  192,  No's  18c. 

There  was  a long  Debate  upon  this  Meflage ; in  which  the  fevetal 
Precedents  of  the  Cafes  of  the  Earl  of  Stratford,  and  the  Lord  Vifcount 
Statfod,  were  cited,  whole  Trials  were  iifthe  Court  prepared  in  ll'rjt- 
\ minfier-Hall : And  the  Cafe  of  the  French  Smugglers,  impeached  1O98, 
for  High  Crimes  and  Mifdeineanours,  when  rherc  were  Conferences,  and 
tree  Conferences  between  the  Two  Houfe',  about  a convenient  Accommo- 
dation for  the  Commons  to  be  prefent  at  their  Trial  ; which  the  Lords 
agreed  to,  being  convinced  by  the  Rcafons  of  the  Commons.  It  was 
faid, That  the  firft  regular  Trial  upon  an  Impeachment  in  Parliament,  in 
the  prefent  Method,  was  the  Trial  of  the  Earl  of  Stratford ; and  tlicC-nn- 
mons  declared  and  infilled,  they  had  a Right  to  be  prej.  nt  at  the  Trial  at  an 
Houfe,  or  a Committee  of  the  w.ole  Houfe , a 1 they  thought  fit ; and  that  they 
held  it  ttecetfary  and  Jit,  that  all  the  Members  of  the  Houfe  fhould  be  prefent 
at  the  Trial , to  the  Pnd  that  every  one  may  Jatisfy  bit  own  Conte  race,  m the 
giving  his  pete  to  demand  Judgment.  In  tile  Cafe  of  the  Lo  d Vifcouiic 
Stafford,  the  like  Accommodation  was  never  difputed  ; but  in  that  of  the 
Smugglers  it  was  ; and  the  Lords  would  have  diltinguiih’d  betwixt  an 
Impeachment  for  High  Crimes  and  Mifdemeanours,  and  for  High  Trea- 
fon  : Which  the  Commons  anfwcrcd,  fllcwing.  That  the  different  Nature 
of  thofc  Crimes  related  only  to  the  Punifttmcnt,  and  did  not.  alter  and 
change  the  Nature  of  the  Court.  And  by  the  Strength  of  this,  and  oilier 
Arguments,  which  may  be  fccu  111  the  Reports  of  the  Conferences,  and 
free  Conferences,  entered  on  their  Journals,  they  did,  at  lall,  prevail. 

February  6.  • 

A Meffage  from  the  Lords  by  Mr.  Gery  and  Mr.  Hsecocis,  That  the 
Lords  had  commanded  them  to  acquaint  the  Houfe,  that  their  Lordlhips 
have  ordered  the  Lords  with  White  Staves,  humbly  to  move  Her  Majefty 
from  their  Houfe,  that  She  will  be  plcafed  to  give  Order  fora  Place  to  be 
prepared  in  IVejirr.inJtcr-Hall,  for  their  Lordlhips  to  proceed  upon  the 
Trial  of  Henry  Sacheverell,  Doiftor  in  Divinity,  who  now  Hands  impeach’d 
before  their  Houfe. 

February  7. 

The  Lords  received  a Meflage  from  Her  Majefty,  that  Her  Majcfty 
would  give  Order  lor  a Place  to  be  prepared  in  IPtfimtnficr- Hall,  for  their 
Lordlhips  to  proceed  upon  the  T rial  of  Henry  Sacheverell , Doctor  in 
Divinity,  who  now  Hands  impeach'd  before  their  Houfe. 

February  8. 

A Meflage  from  the  Lords  by  Mr.  Medlyeot  and  Mr.  Fellows,  That 
they  were  commanded  by  the  Lords  to  acquaint  the  Houfe,  that  Her  Ma- 
jcfty hath  given  Ouler,  that  a Court  be  prepared  in  IVefiminfur-Hall,  (or 
the  1 rial  of  Dr.  Henry  Sacbevcrell-,  which  will  take  up  fume  Lime ; and 
that  therefore  the  Trial  cannot  be  at  the  Time  appointed,  but  tint  as 
foon  as  the  Place  is  prepared,  the  Houfe  Ihall  have  Notice  of  the  Day 
of  Trial. 

February  10. 

Ordered, 

That  the  Managers  appointed  to  make  good  the  Articles  of  Impeach- 
ment againft  Dr.  Henry  Sacheverell,  have  Power  to  fend  for  Perfons,  Pa- 
pers, and  Records. 

Ordered, 

That  Mr.  William  Barrel  be  appointed  Solicitor  to  the  faid  Managers, 
for  profccuting  the  faid  Impeachment. 

February  15. 

Serjeant  Prat,  and  Mr.  Raymond,  having  declined  being  Counfcl  for 
Dr.  Henry  Sacheverell,  the  Lords,  upon  his  Petition,  ifien’d  him  Mr.  Dee, 
Hit.  Dod,  and  Dr.  Henchman,  for  hisCounfcl ; as  alfo,  Sir  Simon  Har court, 
and  Mr.  Phipps,  before  allowed  by  their  Lordlhips;  and  Mr.  Huggins 
his  Solicitor. 

February  18. 

The  Lords  appointed  Monday  come  Seven-night  for  the  Trial  of 
Dr.  Henry  Sacheverell. 

The  Trial,  accordingly,  began  on  Monday  the  27th  of  February,  (Fide 
the  Trial  in  Vol.  V.)  Which  Dav,  and  the  following  Day's,  a great  Con- 
courfe  of  People  attended  Dr.  SacJreverell  from  his  Lodgings  at  the  Temple, 
to  IVeJlmiifJler,  and  at  his  Return,  with  great  Acclamations  and  Shouts,  &c. 

A Complaint  was  made  in  the  Houfe  of  Commons  of  thefe  Riots.  And, 

Mutely 
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Refolded, 

Thar  an  humble  Addicts  be  prefented  to  Her  Majcfty,  That  She  Will 
be  gracii  ully  pleated  to  take  e Redual  Meafures  to  fupprefs  the  prefent 
Tumults,  let  on  foot  and  fomented  by  Papiits,  Nonjuiors,  and  other 
Enemies  to  Her  Majelly’s  Title  and  Government ; and  to  ifiuc  her  Royal 
Proclamation,  promitir.g  a Reward  to  fuch  as  lhalldifcoverand  feize  thole 
Incendiaries,  as  have  been  the  Occafions  of  the  lateTumults  and  Difor- 
ders. 

No  Member  in  the  Icafl  juftified  thefe  Tumults;  and  all  profefled  a 
Readinefs  to  concur  in  an  Addrefs  for  the  fuppreffing  them  ; but  defired 
the  Addrefs  might  be  fo  framed,  in  fuch  general  Words,  that  it  might 
pafs  unanimoufly.  They  excepted  to  thole  Words,  Set  on  foot  and  fmint- 
iti  by  Papifis,  Nonjurors,  and  other  Enemies  to  Her  Majefly  S Title  and  Go- 
vernment ; becaufc  it  did  not  appear,  any  Papifts  or  Nonjurors  were  con- 
cerned in  them,  and  there  was  no  Reafon  to  believe  they  were  ; but  if  they 
would  be  particular,  it  was  moved  Republicans  might  be  added  ; becaule 
it  was  certain,  there  were  fuch  Perlons;  and  as  certain,  that,  by  their 
Principles,  they  would  lay  hold  on  any  Opportunity,  and  join  with  any 
People,  to  dilturb  the  Peace  and  Quiet  of  the  Government ; for  they  hoped 
to  fifh  in  troubled  Waters. 

There  was  a Debate  upon  adding  that  Word;  in  which,  a certain 
Gentleman  argued  again  ft  it,  btcaufe  it  was  not  to  be  imagined,  they  would  be 
for  pulling  down  their  cum  Meeting- Houfs.  A plain  Conccffion,  that  the 
Dijjinters  were  Republicans ; for  which  his  Party  blamed  him. 

The  Houfc  divided  upon  the  Word  Republicans , Yea's  1 14,  No’s  279. 
The  fame  Day,  Mr.  Secretary  Boyle  reported  to  the  Houfc,  That  he 
had  attended  Her  Majefly  with  their  Addrefs : To  which  Her  Majcfty 
had  been  plcafed  to  give  this  very  gracious  Anfwer : 

«*  rj  E R Majefly  is  extremely  fenfiblc  of  the  great  Care  and  Concern  of 
“ *"■*  the  Houfe  of  Commons  for  the  publick  Peace,  upon  this  Occa- 
“ fion  ; and  as  Her  Majcfty  has  a juft  Refentmcm  at  thefe  tumultuous 
“ and  violent  Proceedings,  fo  She  will  take  immediate  Care  for  fuppref- 
fing  them  ; and  will  lofc  no  Time  in  endeavouring  to  find  out  the  Au- 
“ thors  and  Abettors,  in  order  to  bring  them  to  Punifhmcnt : And  to  that 
«*  Purpofc,  will  caufe  a Proclamation  to  be  publifhed,  according  to  the 
“ Deure  of  this  Houfc.” 

R/fohed,  Nemine  ConlraditenU, 

That  the  humble  Thanks  of  this  Houfc  be  returned  to  Her  Majefly, 
for  Her  moft  gracious  Anfwer  to  their  laid  Addrefs. 

Ordered,  Nemine  Contradiccnte , 

That  a Committee  be  appointed  to  draw  up  an  Addrefs  upon  the  faid 
Refolution. 

And  a Committee  was  appointed  accordingly. 

And  they  were  ordered  immediately  to  withdraw  into  the  Speaker’s 
Chamber,  to  draw  up  the  faid  Addrefs. 

March  3. 

Sir  Thomas  Parker  reported  the  Addrefs,  which  was  as  follows: 

The  bumble  ADDRESS  of  the  Houfe  of  Commons  to  the  fitueen. 

Mofl  Gracious  Sovereign, 

“ E Your  Majefty’s  moft  dutiful  and  loyal  Subjects,  the  Commons 
•»  Vv  of  Great- Britain,  in  Parliament  afl'eniblcd,  out  of  a deep  Stole  of 
“ the  repeated  Inflanccs  of  Your  Majefty’s  unparalleled  Goodncfs,  beg 
“ Leave  to  return  our  moft  hearty  Thanks  for  Your  molt  gracious  An- 
t<  fwer  to  our  late  humble  Addrefs,  and  for  your  cffedtual  Care  in  fup- 
C*  prefling  thnfe  rebellious  Tumults,  which  were  feton  foot,  and  foment- 
ed  by  Papifts,  Nonjurors,  and  other  Enemies  to  Your  Majcfty 's  Title 
“ and  Government,  in  Defiance  of  the  juft  Profccution  of  the  Commons 
againft  Dr.  Henry  Sacknerdt. 

‘‘And  we  moft  humbly  befecch  Your  Majcfty  to  believe,  that  as  this 
11  Profccution  proceeded  only  from  the  indifpenl'able  Obligation  which 
ii  we.  Your  faithful  Commons,  looked  upon  ourfalves  to  lie  under,  not 
“ to  lit  ftill  and  patiently  fee  the  Jufticc  of  the  late  happy  Revolution, 
« and  the  Glory  of  our  late  Royal  Deliverer  refledied  upon.  Your  Ma- 
“jefty’s  undoubted  Title  ftruck  at.  Your  Adminiilration,  by  which  fo 
««  many  Bldlin«s  are  derived  upon  us,  endeavoured  to  be  rendered  odious 
“ to  the  People*  and  reprefented  as  dcltruciive  of  the  Church  and  Confti- 
u tution,  the  prefent  Ellablilhraent  and  Proteflant  Succeffion  undermined, 
1*  the  Rcfolutions  of  Parliament  treated  with  Contempt,  the  Governors 
“ of  the  Church,  and  Your  Majcfty,  as  Supreme,  afperfed  and  vilified, 
“ the  Toleration  expofcd  as  wicked,  and  Sedition  infolently  invading  the 
Pulpit. 

11  So  the  Maintenance  of  Yoor  Majefty’s  Right,  the  Safety  of  Your 
11  Perfon,  the  Quiet  of  Your  Government,  the  Continuance  of  our  Hap- 
<1  pinefs  under  Your  excellent  Adminiilration,  the  Succeflion  in  the  Pro- 
«t  teftant  Line,  the  Support  and  Honour  of  the  Church  of  England , as 
«t  eftablifhed  by  Law,  with  that  Toleration  which  is  by  A£t  of  Parlia 
“ ment  allowed  to  Protcftant  Diflentcrs,  ihall  be  our  conftant  Care  and 
«•  Concern:  And  we.  will,  upon  all  Occafions,  venture  all  that  is  dear  to 
« us,  in  Defence  of  fuch  incftimablc  Bteffings.” 

Great  Exceptions  were  taken  to  the  Addrefs;  and  it  was  moved.  That 
it  might  be  re-committed,  becaufc  the  Committee  had  exceeded  their 
Commiflion,  which  was  only  to  return  Her  Majcfty  Thanks  for  Her  moft 
gracious  Anfwer;  but  they  nad  taken  upon  them,  in  this  Addrefs,  to  ftate 
the  whole  Matter  of  the  Impeachment,  and  to  give  their  Opinions  upon 
it  ■ which  was  not  only  irregular,  contrary  to  the  Orders  of  the  Houfe, 
but  prejudging  a Cafe  then  depending  before  another  Judicature.  And 
in  the  iaft  Paragraph  there  was  a Protnil'e,  to  venture  all  that  was  dear  to 
them,  in  Defence  of  the  Toleration,  as  well  as  of  the  Church  of  Er.jlanei. 
This  was  faid  to  be  putting  both  upon  a Level,  upon  an  equal  Foot, 
which  as  many  Gentlemen  could  not  think  proper,  aud  never  intended, 
la  it  was  not  true;  for  though  they  fhould  be  always  willing  to  maintain 
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the  Toleration,  yet  they  would  not  venture  fo  much  for  that,  as  for  the 
Church  of  England.  But  all  thefe  Exceptions  were  over-ruled  ; and  tbo* 
the  Addrefs  was  drawn  up  manifcftly  contrary  to  the  Rules  and  Order 
of  the  Houfc,  yet  the  Majority  agreed  to  it,  as  "it  was  reported. 

The  T rial  proceeded,  and  the  Lords  gave  their  V otes  friatim , JVhetljer 
Dr.  Henry  Sachcvercll  was  guilty  of  High  Crimes  and Mif demeanours,  charged 
upon  him  by  the  Impeachment  of  the  Houfe  of  Commons  ? And  a Majority 
voted  him  Guilty. 

March  2 1. 

Refolded, 

That  the  Thanks  of  this  Houfe  be  given  to  the  Members  who  were 
appointed  the  Managers  of  the  Impeachment  again!!  Dr.  Henry  Sacbeve- 
r ell,  for  their  faithful  Management,  in  the  Difcharge  of  the  Truft  repo- 
fed  in  them. 

And  Mr.  Speaker  gave  them  (they  Handing  up  in  their  Places)  the 
Thanks  of  the  Houfc  accordingly. 

There  was  no  Precedent  pretended  for  this,  befides  the  giving  the 
Thanks  of  the  Houfe  to  the  Attorney-General,  Sir  Heneoge  Finch,  (af- 
terwards Lord  Chancellor,  and  Earl  of  Nottingham,)  and  the  Motion  was 
farther  fupported  by  i'omc  Encomiums  on  the  Managers  Performances. 
This  Matter  was  oppofed  by  fcveral  Gentlemen,  who  fliewed  a wide  Dif- 
ference betwixt  this  Cafe  and  that  of  my  Lord  Chancellor  Nottingham , 
who  had  the  Thanks  of  the  Houfe  for  maintaining  their  Rights  and  Pri- 
vileges at  a Conference  between  the  Two  Houfes,  in  1671,  concerning 
the  Commons  foie  Right  of  giving  Money  ; which  was  the  mote  remark- 
able, becaufc  he  was,  at  firft,  of  Opinion,  That,  in  the  particular  Point 
then  in  Concroverfy,  the  Commons  were  in  the  Wrong.  But  the  Houfe 
having  determined  againlt  his  Opinion,  and  appointed  him  to  be  a Ma- 
nager at  the  Conferences,  he  applied  himlcif  to  the  fearching  the  Re- 
cords; and  with  indefatigable  Labour  and  Study,  difeovered  fuch  Prece- 
dents, and  fo  ftrenuouily  fupported  the  Commons  Right,  that  the  Com- 
mons thought  it  proper  to  make  him  that  honourable  Acknowledgement. 

It  was  alfo  urged.  That  there  were  Managers  upon  former  Trials,  that 
had  not  the  Thanks  of  the  Houfc  : And  though  thefe  Gentlemen  might 
have  done  their  beft  in  the  Difcharge  of  the  Service  the  Houfe  required 
from  them,  yet  they  deferved  not  fuch  Diftindtion.  Many  declared,  the 
Managers  did  not  fpcak  their  Scnfe,  and  that  they  could  not  approve 
what  they  had  advanced,  particularly,  in  juftifying  Rcfiftancc,  and  de- 
claring againft  Paffive  Obedience  and  Non-Rcfiftancc,  which  was  the 
Doctrine  of  the  Gofpel,  and  of  the  Church  of  England,  and  unalterably 
eftablifhed  by  the  Union  of  the  Two  Kingdoms;  and  feme  of  them  de- 
nied the  Queen’s  Hcrcdit-ry  Right,  affirming  chat  fhc  had  only  a Parlia- 
mentary Right ; and  that,  as  to  the  Hereditary  Right,  the  Pretender  had 
a much  better  Title  to  the  Throne.  That  in  thefe  Inftances,  they  ex- 
ceeded their  Commiflion,  which  could  not  be  underitood  to  allow  them  in 
any  thing  more,  than  fpeaking  in  Defence  of  the  Refiftance  at  the  Revo- 
lution, much  lefs  to  meddle  with  the  Queen’s  Title,  which  gave  Offence 
to  many  that  heard  them. 

Another  Reafon  againlt  giving  them  Thanks,  was,  becaufc  of  their 
railing  and  reviling  Language  to  the  Doctor,  unbecoming  any  Counl'cl 
in  a Criminal  Prolecution,  and  much  unbecoming  Managers  of  the  Houfc 
of  Commons.  In  which  it  was  hard  co  fay,  whether  they  Ihewed  more 
Bittcrnefs  orlnconfiftency. 

And  becaufe  of  their  giving  up  the  Honour  of  the  Houfc,  in  fuffering 
of  Mr.  Dolbtn  to  explain  himfelf,  when  the  Lords  required  it : In  which 
Cafe,  he  fhould  not  have  complied,  without  confulting  the  Houfc,  and 
taking  their  Directions. 

And  one  Gentleman  fpokc  to  this  Effcdt,  juft  before  the  Qucftion  ; 
That  though  he  was  againlt  giving  them  the  Thanks  of  the  Houfe,  yet 
he  could  not  forbear  mentioning  one  Reafon  for  it,  that  had  been  omitted 
by  others,  but  was,  in  hit  Opinion,  ftronger  than  any  they  offered  ; and 
that  was,  becaufc  he  was  fure  they  would  have  Thanlcs  no  where  elle. 

There  was  a Divifion  of  the  Houfe,  the  Yea's  were  175,  No’s  116; 
and  it  was  obfervable,  that  in  this  Qucftion,  all  the  Managers  prefent  in 
the  Houfe  (except  Mr.  Do/ben , whole  lingular  Modefty  was  tile  more  re- 
markable) voted  for  their  having  Thanks. 

March  22. 

A Meffage  from  the  Lords  by  Mr.  Rogers  and  Mr.  Hiuoeki,  That  the 
Lords  had  commanded  them  to  acquaint  this  Houfe,  that  their  Lordfhips 
are  now  ready  to  give  Judgment  againft  Dr.  Henry  SacbevtreU,  if  thi 
Houfe,  with  their  bpeakcr,  will  come  and  demand  the  fame. 

Refolded, 

That  this  Houfe  will  demand  Judgment  of  the  Lords  againft  Dr.  Henry 
Sacheverell. 

Some  Gentlemen  fpoke  againft  demanding  Judgment,  layino  down 
thefe  Pofitions : 

That  the  Lords  could  not  give  Judgment,  unlefs  the  Commons  demand- 
ed it : and  that  the  Commons  were  at  Liberty,  whether  thev  would 
demand  it  or  not,  according  to  the  Reafon  given  by  the  Commons,  when 
they  infilled  to  be  prefent  at  the  Trial  of  the  Earl  of  Stratford,  as  a 
Committee  of  the  whole  Houfe,  That  th-y  held  it  fit  and  neeejjary,  th.t 
all  the  Members  JhonU  be  prefint  at  the  Trial,  to  the  End,  evert  one  might 
fatisfy  his  own  Confidence,  in  the  giving  his  Fete  to  demand  Judgment : And 
when  that  Trial  was  over,  no  Judgment  was  demanded.  In  the  pre- 
fent Cafe,  they  were  againft  demanding  Judgment,  bccaufe  of  the  Pre- 
cedent of  this  Proceeding,  which  might  be  very  dangerous  to  innocent 
Men  hereafter ; for  none  could  be  fefe,  if  mere  Innuendo’s,  the  moft 
forced  and  (trained  Conftructions,  and  Paftagcs  mifapplieJ,  {horrid  he 
admitted  for  Evidence.  They  thought  the  Lords  had  made  danger- 
ous Precedents,  in  taking  upon  them  to  declare  the  Law  and  Ufage  of  Par- 
liament, without  one  Precedent  for  it,  and  diic£ily  contrary  to  many; 
for  the  Cafe  of  Dr.  Munwaring  could  not  be  a Precedent,  he  fub- 
mitting,  and  pleading  Guilty.  The  Lords  alfo  put  the  Queftion  of 
Guilty  upon  all  the  Articles  together,  which  is  fucha  complicated  Qiicftion, 
they  could  not  give  their  Votes  freely,  and  it  was  faid  to  be  a Reafon, 
why  feme  of  them  did  not  vote  : AnJ  the  Lords,  who  are  both  Jury  and 
Judges,  were  not  under  the  Obligation  of  an  Oath,  or  upon  their 

Honour. 
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Honour.  To  thtfe  Reafom,  one  other  was  added,  Thar  it  would  lie  a 

Sreat  Reflexion  on  this  Parliament,  to  have,  in  the  fame  .Seffion,  one  of 
le  Miniflcrs  of  the  Church  of  England  fuffitred  to  lie  in  Prifon  without 
Relief,  upon  his  Complaint,  for  reading  her  Prayers ; and  to  have  ano- 
ther piuufhrd  for  preaching  her  Doctrines. 

Then:  Arguments  were  urged  againft  demanding  Judgment,  by  thofc 
Gentlemen  dtat  oppofi-d  the  Profecution  in  every  Step  of  it ; but  fome  of 
thofc  that  had  been  forward  in  it,  were  now  againft  demanding  Judgment, 
out  of  great  Difpleafure  and  Indignation  at  the  Judgment  they  heard  was 
to  be  given  •,  which  they  called  a fcandalous,  ridiculous  Judgment,  and  a 
Reflection  upon  the  Proceeding  j and  therefore  they  were  againft  demand- 
ing Judgment.  And  it  i»  faid,  fcvcral  of  thofc  Gentlemen  withdrew, 
and  would  not  vole  in  this  Queftion.  The  Houle  divided  upon  it;  the 
Yea's  were  165,  No’s  117. 

March  23. 

Then  the  Commons,  with  their  Speaker,  went  up  to  the  Bar  of  the 
Houfe  of  Lords,  and,  by  their  Speaker,  demanded  Judgment  againft  Dr. 
Henry  SackcvertU:  And  being  returned,  Mr.  Speaker  reported.  That  he 
had,  in  the  Name  of  the  Knights,  Citizens,  and  Burge (Tes,  in  Parlia- 
ment aflemblcd,  and  of  all  the  Commons  of  Great-Britain,  demanded 
Judgment  of  the  Lords  againft  Dr-  Henry  SachevercU,  for  High  Crimes 
and  M ifdemeanouis,  for  which  he  was  impeached. 

The  J udgincnt  was. 

That  Henry  Sachevercll,  Deflor  in  Divinity,  Jhali  le , and  is  hereby  en- 
joined not  t>  pr each  during  the  'Term  ef  three  lean  next  enfuinr.  That 
Dr.  Henry  Sachevercll 'r  Two  printed  Sir  mine,  referred  to  by  the  Im- 
peachment of  the  Houfe  of  Common;,  full  le  burnt  before  the  Royal-Ex- 
change, in  London,  between  the  Hours  of  One  and  Two  of  the  Clock, 
the  %-}th  of  tbit  In/lanl  March,  by  the  1 lands  of  the  .-siwmi  Hangntt 


in  the  Prefe, 
Middlefex. 


t of  the  Lord- Mayor,  and  the  Two  Sheriffs  of  London  and 


A LIST  of  the  Lords,  who  pretcjltd  againjl  fome  Proceedings,  in  relation 
to  the  Gofe  of  Dr.  Henry  Sachcvcrdl,  in  the  Houfe  of  Peers  j with  their 
Lordjbips  Reafons Jar  entering  their  Protections  *. 

Die  Mortis,  14  Marti i,  1709. 

'J'  H E Queftion  was  put. 

That  by  the  Law  and  Ufage  of  Parliament  in  Professions,  by  Impeach- 
ments for  High  Crimes  and  Mifdemeanours,  by  Writing  or  Spearing, 
the  particular  Words  fuppofed  to  be  Criminal  are  not  nccejfary  u be  cx- 
pi  efly  fptcijied  in  fuels  Impeachments. 

It  was  rcfolvcd  in  the  Affirmative. 

DiJJintient , 

Bur  l:’:£  burn, 

Jo.  Eicr. 

H.  London, 

Hamilton , 

Utricle) 

Stratton 
Hortbefic 
Dartmouth, 

n-c.  Rojen. 

Cm.  Bath 
and  With, 


Parliament, 


. Bccaufc  wc  conceive  the  Law  of  the  Land  is  as  much 
the  Rule  of  Judicature  in  Parliament,  as  it  is  in  the  inferior 
Courts  of  Juftice;  and  fincc,  by  the  Opinion  of  all  the 
Judges  in  all  Profccutions,  by  Information,  or  Indifimcnt, 
for  Writing  or  Speaking,  the  particular  Words  fuppofed  to 
be  Criminal  rnuft  be  exprefly  fpecificd  in  fuch  Information 
or  Indictment;  and  that  this  is  the  Law  of  the  Land,  con- 
firmed by  conftant  PraSicc ; wc  conceive  that  there  is  the 
fame  Real  on  and  Jufticc  for  fpecify  ii»g  in  Impeachments, 
the  particular  Words  fuppofed  to  be  Criminal  ; for  o$her- 
wifc,  a Pcrfon  who  is  innocent  and  life  by  the  Law,  out  of 
may,  ncverthelefs,  be  condemned  in  Parliament  : For  we 
conceive,  that  fome  Rcafons  of  Law  and  Jufticc,  why  the  Words  fup. 
pofed  Criminal  muft  be  fpecificd  in  informations  and  Indictments,  may 
he,  that  the  Party  accufcd  msv  certainly  know  his  Charge,  and  be 
thereby  enabled  to  defend  his  Innocence;  that  the  Jury  may  know  it  too, 
and  be  enabled  thereby  the  better  to  apply  the  Evidence  given  by  the  Wit- 
ness to  the  Matter  of  fuch  Charge ; and  that  the  judges  themfelvcs  may 
the  better  judge  of  the  Nature  of  the  Crime,  and  of  a Punifhment  ade- 
quate to  it,  which,  in  Cafes  of  Mifdctncar.our,  which  are  indefinite  and 
' innumerable,  muft  cxtrlmely  vary,  according  to  the  Heinoufnefs  of  the 
Offence  ; and  finally,  that  the  Houfe  of  Lords,  upon  Complaint  to  them, 
tnav  alfo  judge  whether  the  Fine,  which  isufualJy  one  of  the  Punifhincms 
fnr'Mifdemcanours,  does  not  exceed  the  Demerit,  efjiecially  fincc  by  the 
Bill  of  Rights,  exorbitant  Fines  arc  declared  to  be  illegal;  which  Rea- 
fons  feem  to  be  fully  as  Ibong  in  the  Cafe  of  Impeachments,  as  in  In- 
diflmems  and  Information*  ; for  the  particular  Words  are  as  neccffary 
to  enable  the  Lords  to  determine  uprightly,  and  impartially,  as  the  Jury 
or  Judges,  and  as  neceffary  for  the  Defence  of  the  accufcd  here,  as  in  the 
Courts  below  ; and  il"  there  was  to  be  a Difference,  it  Teems  mere  necef- 
fary in  this  High  Court ; for  the  weightier  the  Profecution  is,  the  more 
need  has  an  unfortunate  Manef  Indulgence,  and  all  lawful  Favour;  and 
furely,  there  cannot  be  a heavier  Load  upon  any  Man,  than  an  Accusation 
of  all  the  Commons  of  Great- Britain. 

2.  We  do  not  remember  any  Precedent  infilled  on  for  the  Maintenance 
of  this  Refolution,  lave  only  the  Cafe  of  Dr.  Manwcring.  which  wc  con- 
ceive could  not  warrant  this  Refolution.  For,  1.  The  Words  charged 
upon  him  by  the  Commons  Declaration,  were  not  compared  with  the 
Sermons,  though  it  was  defired  and  confequcntly,  no  Lord  could  lay, 
they  were  not  the  Words  of  the  Sermon  ; and  therefore,  upon  fuch  Un- 
certainty, we  conceive,  we  could  not  ground  a pofitive  Refolution. 
2.  The  Charge  upon  him,  taken  out  oflus  Sermon,  on  the  4th  <sf  May, 
1628,  feems  to  be  the  very  Words  by  him  fpoke;  for  they  werc  attefted 
T»y  Ear-Witneflcs,  who  furely  never  were,  or  could  be  admitted  to  atteft 
thcir  own  Conjectures  of  the  Scope  of  a Sermon,  and  not  fpecify  the 
very  words,  for  that  would  be  to  make  the  Witncffes  to  be  the  Judges. 


3.  Befidcs,  in  fuch  a Cafe  as  this,  where  the  Party  did  not  infill  on  any 
legal  and  juft  Exceptions,  of  which  he  might  have  taken  Advantage,  if 
he  had  made  his  Defence,  which  he  did  not,  but  fubmitted  and  begged 
Pardon  ; this  ought  not  to  be  looked  Upon  as  3 Precedent,  or  Authority, 
to  juftifv  the  Illegality  of  the  Form  of  that  impeachment. 

3.  But  although  this  Precedent  was  full,  and  ex  pros  to  the  Point  re- 
folved,  we  humbly  conceive.  That  one  Precedent  is  not  fufficieut  to  fup- 
pon  a Law  and  Cuftom  of  Parliament ; nor  confcquently,  a Refoluticn 
declaring  it;  for  furely  there  is  a great  Difference  between  afingie  Inftancc, 
and  a Law  and  Cuftom  ; efpeciallv, 

4.  Since  wc  conceive,  tliat  in  all  the  Precedents,  at  leiaft  ail  that  have 
appeared  to  us,  for  four  Hundred  Years,  of  the  Profccutions  in  Par'.ir- 
mcnr,  the  particular  Words  charged  as  criminal,  have  been  conftantly  cx- 
preffed  in  the  Articles,  or  Declarations  of  Impeachment. 

Erihum  HegsriiiU  dc  Spencer  Petris  IA  Fiiii.  The  ift  Arti-  gj  jj 
c!e  was  for  making  a Bill  in  writing,  the  Tenour  whereof 

as  particularly  fet  forth. 

William  Je  la  Pool,  6 Art.  was  for  Words  fpoken  by  him,  , .. 
fitting  in  the  Council  in  lhc  Star-Chamber,  vhn  That  he  2 
faid.  He  had  a Place  in  the  Council-IIoule  of  the  French  King,  as  he  had 
hers ; and  was  as  Well  truflcd  as  he  was  here,  and  could  remove  from  the 
French  King  the  privyell  Man  of  his  Council,  if  he  would. 

Lord  Finch.  The  Opinions  he  delivered  are  fet  forth  in  iCco. 
he:.  Verba,  as  alfo  the  Times  when  he  dchvercJ  them.  An.  4.  j. 

Another  Opinion  delivered  by  him  in  the  Exchequer- 
Chamber,  and  Weftcrn  Circuit,  is  fet  down  in  his  exprefs  7‘ 
Words. 

Dr.  Csfent.  He  is  charged  with  Words,  delivered  in  a Ser-  r«;u. 
man  at  Durham.  The  Words  were  theft-.  The  Reformers.  &c.  An.  1 •. 

Charges  him  with  Words  in  like  Manner.  The  Words 
were  tbefe.  The  King,  &c.  ,9‘ 

Judge  Berkley.  The  Words  charged  upon  him  are  exprefly  xStt, 
mentioned.  Art.  i. 

That  he  fubfertbed  an  Opinion,  rn  heetVerba. 

Which  are  fpecificd. 

The  Matter  therein  charged,  though  of  Record,  was  copied 
and  delivered  with  the  Articles. 

The  Words  fpoken,  and  the  Place,  exprefly  fet  forth.  ?> 

Judge  Cretwln.  For  fubferibing  and  giving  Opinions,  fet 
forth  in  hac  Verbs.  Art.  ,,  *,■ .. 

Herbert.  For  exhibiting  Articles  againft  the  fivj  Mem-  164.. 
bers;  which  Articles  follow,  in  thefe  Words,  trie. 

Thirteen  Bijhtps  impeached  for  making  and  pr omulring,  in 
1640,  feveral  Conjlitutiom  and  Cartons,  contrary  to  the  lung  1 Prerogative  kc. 

They  demurred,  bccaufe  the  Charge  was  general  j But  receded  ’from 
this  Demur,  becaufc- it  appeared  to  be  particular. 

Earl  Strafford.  Exprcffes  the  Words  fpoken  by  hirn,  and 
the  Time.  Arc.  z. 

Exprefc  the  very  W ords  fpoken  by  him. 

Is  in  like  Manner,  with  an  Innuendo  of  his  Meaning. 

Archbifhop  Laud.  Exprefs  the  Words  fpoken  by  him. 

Exprcffes  the  Words  fpoken  by  him,  and  the  Time  and 
Place.  So  neceflary  did  the  Long  Parliament  itfelf  think  it 
to  purfue  the  Forms  of  Law  in  all  their  Profccutions. 

Upon  the  whole,  therefore,  wc  conceive,  That  fo  great  a Number  of 
Precedents  is  fufficient  to  out-weigh  the  fmgle  Inftancc  ofDr  Mamuarir.g' s 
Cafe,  how  appetite  foever  it  might  feem  to  be  to  the  prefent  Cafe  which 
for  theRtafons  which  we  have  mentione  d,  is  far  from  being  plain  and  clear’ 
or  having  the  full  Authority  of  a Precedent ; And  the  Law  and  Cuftom  of" 
Parliament,  ns  wc  conceive,  is  to  be  determined  by  conftant  Cou'rfe  and 
Prnfticc,  and  notone  Precedent,  occafibned  by  fuch  odious  Doirrines  as 
thofc  of  Dr.  Mamuaring's. : Nor  can  the  contrary  Affertion  to  the  abofe- 
faid  Refolution  be  of  any  ill  Confcquence  to  Impeachments  by  the  Com- 
mons ; becaufc  it  is  cafy  for  them  to  fpecify  the  Words  which  offend  them 
but  extremely  difficult  for  the  Accufcd  to  defend  himfelf,  without  know- 
ing them  : And  as  all  who  arc  charged  criminally  have  Leave  to  make 
their  Defence,  fo  they  would  alfo  have  allowed  them  all  lawful  Means 
for  it. 

Nottingham, 

N.  Durefnu , 

Rcihtjitr, 

Scarborough, 

W.  Cejhienf. 

Ojhrne, 

Gstemfcy, 


<.*0,21,31. 

aj.  u,  s). 
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Art.  «a 


Je.  Eber, 

Scinrfdalf, 

Anglefey, 

Jbingchn, 

Weymouth, 

Conway, 

Willcugby , Br. 

Guilford, 

H.  London, 
Leeds, 


Northampton, 
North  And  Grey , 
Craven, 

R.  Ferrers , 
Iitaufors, 
Vermouth, 
Berk/hire, 

&L 

Howard , 


Thane t, 

Denbigh, 

Suffex,  Plymouth 

Die  Jovis,  16  j Worth',  17  eg. 

The  Order  of  the  14th  Inlhntbeing  read,  for  taking  into  Confideration 
the  Impeachment  of  Dr.  Henry  SachevereU,  Article  by  Article  : 

And  it  being  moved  to  declare,  that  the  Commons  had  made  good  the 
firft  Article  againft  Dr.  Henry  Saehtvtrell ; ° 

After  a long  Debate  thereupon. 

This  Queftion  was  propofed  ; 

That  the  Comment  have  made  good  their  firjl  Article  of  Impeachment 
againjl  Henry  Saeucvertll,  Dcclor  in  Divinity. 

And  a further  Debate  thereupon, 

This  Queftion  was  put ; 

Whether  this  Shctftien  Jb  bll  be  now  put  ? 
it  was  refolvecf  in  the  Affirmative. 


Vot.  VIII. 


nutted  in  the  Trial,  and  fiiould  be  read  after  Page  836.  Vol.  V, 

4 D 
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APPENDIX. 


Diffentient, 

Eecaufc  we  humbly  conceive,  there  are  no  Reflexions  therein  contained 
cn  the  Memory  o f the  late  King  IVtlham,  nor  the  Revolution  5 and  that 
there  is  no  Offence  charged  therein  upon  Dr.  Sacheverell,  againft  any 
known  Law  of  the  Land. 

Ormond, 

JngUfio% 

Rochefier, 

Buckingham, 

Craven, 

Weymouth, 


Jo.  Ebor , 
Wan,,, 

Suffolk, 
Sbrewflury , 
Piulett , 
Btaufrrt, 
Denbigh , 
Stauttll, 
Yarmouth, 

R.  Ferrers, 

N.  Durefmt, 
Scarfdale, 
Jinvard, 
Berkley , Str, 
Say  and  S/le, 
W Cefirienf. 
Willoughby,  B> 


Hamilton , 

Berkjhirt , 

Thane t, 

Scarborough, 

Nottingham, 

North  and  Gtej, 
Conway, 

Liominjlcr, 

Abingdon, 

Geo.  Bath  and  Wells, 
Plymouth, 

Guilford, 

H.  London , 
Dartmouth, 
Haverjham, 

Leeds. 


Mu: 


Lexington, 

Vfitrne, 

Ntrtbejb, 

The.  Roffen, 

Northampton, 

Alar, 

Leigh, 

Wijlon, 

Chandes , 

Gutmfey , 

Then  the  main  Queflidn  was  put ; 

That  tbs  Commons  have  made  good  their  firfi  Article  of  Jmpt 
Henry  Sacheverell,  DoSlsr  in  Divinity. 

It  was  refolved  in  the  Affirmative. 

Diffentient, 

Eecaufc  by  the  Laws  of  the  Land,  the  Laws  of 
Parliament,  and  the  inherent  Right  of  Peerage,  every 
Peer  is  to  judge  for  bimfelf,  both  of  the  Fa£t,  as  well  as 
of  the  Law,  and  cannot  be  precluded  by  any  Majority ; 
which  indeed  mull  determine  the  Cafe  in  rcfpccl  of  the 
Criminal ; but  never  did  nor  can  preclude  any  Lord 
from  voting  the  Party  accufed  Guilty  or  Not  Guilty  of 
the  Fa<3,  as  well  as  of  the  Crime  of  fucb  Fadh 


Bur  king  bam, 
Sbrenufiurj, 
Dartmouth, 
Guilford, 

N.  Dur./me, 
Wide  ! ■ 
Ejtverjhaat , 
Kortkefi, 


Suffer, 

Northampton, 
Yarmouth , 
Scarborough, 

IV.  Cefirienf. 
North  and  Grey, 
Thnnet, 

Denbigh , 
Weymouth, 


Berkjhi re, 
Nottingham , 
Rochefier, 
Weymouth , 
Howard, 

H.  London, 
Haverjham, 
Ormond, 
Willoughby,  Br. 
Guerr.Jey, 

Jo.  Ebor, 

N.  Durcfme , 


Rochefier, 


Plymouth, 
Ojborne, 
Leigh , 
Abingdon, 
AJhburrtham. 


Beaufort . 
Denbigh , 
Yarmouth, 

Thanet, 
Plymouth, 
Northampton, 
Leigh, 
Anglefea , 
Craven, 
Dartmouth, 
The.  Roffen. 


may  think  him  innocent  upttn  each  Article ; yet,  by  this  Method  of  a ge- 
neral Anfwer,  he  may  be  condemned  of  all ; which  feems  not  to  be  con- 
fident with  the  ufual  Method  of  Juflice  in  this  Houfe. 

3.  Wcdo  humbly  conceive,  that  fihcc  the  Judgment  of  the  Houfe  in 
this  Cafe  ought  to  be  a Declaration  of  the  Law,  the  Condition  of  the 
People  will  be  molt  miferabJc,  to  have  Punifhment  inflicted  for  High 
Crimes  and  Mifderoeanours,  and  not  to  have  a Poffibility  of  informing 
thcmfelves  what  the  High  Crimes  and  M ifdemeanours  thereby  punilhed 
are  ; for  the  People’s  only  Guide  is  the  Law ; and  they  can  never  be 
guided  by  what  they  can  never  be  informed  of : And  wc  do  humbly  con- 
ceive, that  this  Uncertainty  being  in  the  Cafe  of  a Clergyman,  for  preach- 
ing, it  may  polfibiv  create  fomc  Fear  in  good  Men,  when  they  preach 
fome  Doctrines  of  the  Church  of  England,  particularly  th.it  of  Non-Rc- 
fiftancc  ; and  may  be  made  ufe  of  by  ill  ones,  as  an  Excufe  for  the  Ne- 
gledl  of  that  Duty,  which,  upon  fome  Occafions,  is  required  of  them, 
even  by  the  Laws  of  the  Land. 


eaufort, 
Anglefea, 
Northampton , 
Leeminfier, 
H.  London, 
R.  Ferrers, 
Poulets, 
Howard, 
Plymouth, 
Guilford, 
Leigh, 


Berkjhvre , 
Thanet, 

1 arm  oath, 
Ricmfier , 

Suffer, 

North  unti  Grey  4 
Abingdon, 

Cm  way, 

Wifi  on, 

Guernfey. 


Stawell, 

Conway, 

Howard, 

Geo.  Bath  and  Wells, 

Guernfey, 

Craven, 

Leeds, 

Beaufort , 

Scarfdale, 

To  the  Queftions  upon  the  fecond,  third,  and  fourth  Articles,  we  dif- 
fcnt,  for  the  fame  Rcafon  as  is  given  againft  the  Queftion  upon  the  firft. 
Buckingham,  Hamilton , 

- ' * ' Suffer, 

Scarfdale , 

Stawell, 

Poulctt, 

Abingdon, 

Conway , 

OJborne, 

Wefion, 

Guilford, 

Lexington, 

W.  Cefirienf. 

Geo.  Bath  and  Wells, 

Die  Sesbbati , 18  Martii,  I yog. 

It  is  ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  aflem- 
bled.  That  the  Queftion  tc*  be  put  to  each  Lord  in  Wefiminfier-Hall 
(ball  he, 

Is  Henry  Sacheverell,  Deli  or  in  Divinity,  guilty  of  High  Crimes  and 
JHifdemeanomrs,  charged  on  him  by  the  Impeachment  cf  the  Houfe  of 
Commons?  And  the  Anfwer  thereunto  lhall  be.  Guilty , or  Not 
Guilty,  only. 

Diffentient,  . 

1.  Btcaufe  we  do  humbly  conceive,  that  the  obliging 
Buckingham,  every  Lord  to  anfwer  generally.  Guilty , or  Not  Guilty,  to 
Hamilton,  a Queftion  containing  all  the  Articles  of  this  Impeachment, 
Mar,  is  a Kind  of  tacking  upon  ourfclvcs,  by  an  unncceflary  join- 

;ng  0f  Matters  of  a different  Nature,  and  fubjc&ing  them 
tartmo  , one  anj  t|ie  fame  Determination  ; and  confcquentTy  may 

prejudice  the  Right  every  Peer  has  to  give  a free  Affirma- 
tive, or  Negative;  fincc  whoever  thinks  Dr.  Sacheverell 
guilty  of  one  Pan,  and  innocent  of  the  other,  will  be 
obliged  either  to  approve  what  he  condemns,  or  condemn 
what  he  approves. 

2.  We  do  humbly  conceive,  there  is  at  leaft  a Poffibility,  that  though 
a Majority  of  the  Houfe,  if  admitted  to  vote  to  the  Articles  feparatefy. 


Ormond, 

Scarfdale, 

Denbigh , 

Leeds, 

Nottingham, 

Stawell, 

Weymouth, 

Craven , 

OJborne, 

Willoughby,  Br. 

Haverjham, 

Geo.  baths. nd  Wells, 

Die  Luna,  20  Martii,  1709. 

The  Houfe,  purfuant  10  the  Orders  of  Satuntay  laft,  adjourned  Into 
Wefiminfier-Hall 

And  being  there,  the  Houfe  was  refumed,  and  the  Lord  Chancellor  de- 
clared, Th.it  the  Lords  had  agreed  upon  a Queftion  to  be  put  to  cads 
Lord  feverally. 

Then  his  Lordfliip  put  the  Queftion,  beginning  at  the  Junior  Baron 
firft,  as  follows : 

Is  Dr.  Henry  Sacheverell  guilty  of  High  Crimes  and  Mifdemeanours , 
charged  upon  him  by  the  Impeachment  of  the  Houfe  of  Commons  ? 

And  having  alked  every  Lord  prefent,  and  they  having  declared.  Guilty, 
or.  Not  Guilty,  his  Lordihip  having  call  up  the  Votes,  declared  him 
Guilty. 


Diffentient, 

Thanet, 
Nottingham , 
Craven , 
Nortbejh, 

North  and  Grey , 
Leigh, 

Jtr/ey, 
Hamilton, 
Beaufort , 
Wefion, 

Ormond, 

Berkjbire, 

N.  Durcfme, 
Shrrwjbury, 

Scat  borough. 


Leeds, 

Yarmouth, 

Jo.  Ebor, 

Leeminfier, 
Noithampton, 
Willoughby,  Br. 
Abingdon, 

Piulett, 

H.  London, 
Guernfey, 

Geo.  Bath  and  Wells, 
Say  and  Stic, 
Ojharne, 


Buckingham , 
R cchfier. 
Alar, 
Weymouth , 
Guilford, 
Conway , 
Anglefea , 
Scarfdale, 
Dartmouth , 
Denbigh , 
Howard , 
The.  Roffen, 
Berkley,  Str. 
Stawell, 
Lexington. 


1 the  Cafe  of  Dr.  Henry  Sacheverell 


To.  Ebor, 

!V.  Cefir  ienf. 
?ho.  Roffen, 
B.  Durcfme, 

brtoajhnry. 


Cbandcs, 

W.  Otfirienf. 

Die  Afartis,  21  Martii,  1700. 

Ordered, 

That  the  Judgment  to  be  palled  i 
(hall  be, 

That  he  be  enjoined  not  to  preach  during  the  Term  of  three  Years  next  enfu- 
ing:  That  his  two  printed  Sermons,  referred  to  by  the  Impeachment  of  the 
Houfe  of  Commons, /ball  be  burnt  before  the  Royal  Exchange  in  London, 
between  the  Hours  of  and  , on  the 

rf  * h the  Hands  of  the  common  Hangman,  in  the 

Prefence  of  the  Lord  Mayor,  and  the  two  Sheriffs  a/ London  and  Mid- 
dleicx. 

Diffentient, 

Jo.  Ebor , 

Scarfdale, 

Northampton , 

Craven, 

Howard, 

North  and  Grey, 

Scarborough, 

N.  Durcfme , 

Weymouth, 

Gcs.  Bath  and  We 
Guiford, 


Buckingham, 

Nottingham , 

Berkjhire, 

Thanet , 

Abingdon , 

OJborne, 

Conway, 

Beaufort, 

Yarmouth, 

Anglefea, 

H.  London, 

Suffer, 

Plymouth, 

R.  Ferrers, 

The.  Roffen , 

Leigh, 

Guernfey, 

Poulets, 

Leominfier, 
Denbigh , 

AJbburnbam. 

NUMBER 
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NUMBER  XXXVII. 

The  following  Addrefs , and  Opinions , being  authentic!*,  are , it  is  conceived \ of  Importance  enough  to 
give  them  a Place  in  this  ColleElion.  The  Addrefs  was  prefinted  by  the  Lord  Bijhop  of  Litchfield  and 
Coventry,  and  the  Lord  Bijhop  of  Ely , April  17,  1711,  10  Anns. 


To  ihc  Queen's  moft  Excellent  Majefty, 

The  humble  ADDRESS  if  the  Archbifbop  and  Bi/hops  of  tht  Province  of 
Canterbury,  in  Convocation  affembLd. 

May  it  pleafe  Voter  Majefty , 

WHEREAS  one  tVitliam  Wlifhn , a Frcfbyter  of  the  Church 
of  England , and  late  Profefior  of  Matheinaticks  in  the  Untver- 
fuy  of  Cambridge,  who  was,  in  Oficber  laft,  expeil’d  the  laid 
Univcrfity,  for  aderting  and  fpreading  Abroad  divers  Tenets,  contrary  to 
Religion  received  and  iftablifbed  by  publiclc  Authority  in  this  Realm,  has 
fincc  that  Time,  and  a little  before  the  fitting  of  this  prefent  Convoca- 
tion, piinted  and  publilhcd  an  Hi  flirt  cal  Preface  to  other  Writings  of  the 
fame  pernicious  Delign,  intended  for  the  Prcf%  in  which  he  has  advanced 
fevcral  damnable  and  blafphcmsus  djfertitns  again  ft  the  Doctrine  and  Wor- 
fhip  of  the  Ever-Bkff.d  T rinity : Exprefiy  contradifling  the  Two  Fun- 
damental Articles  of  the  Pficene  Creed  ; ami  defaming  the  whole  Atkana- 
ftan ; and  has  had  the  Confidence  to  inferibe  and  diredt  the  faid  printed 
Preface  to  the  Convocation  now  Aiiemblcd : 

And  whereas  we  takeourfclves  to  be  both  bound  in  Duty  to  God,  and 
to  his  Holy  Truths,  and  in  Obedience  to  Your  Majcfty's  pious  Inten- 
tions fignified  to  us  with  Your  Gracious  Licence,  to  rcprels  the  laid 
Blafphtmy : and  alfo  obliged  in  Vindication  of  our  firm  Adherence  to  the 
true  Faith,  and  for  the  Prefcrvation  of  the  fame  in  the  Members  of  our 
Communion,  to  call  the  faid  William  Whijtpn  before  us,  in  order  either  to 
his  Amendment,  or  Exclufion  from  the  Communion  of  the  Church  of  Eng- 
land ; but  do  yet  find  ourfelves  hindered  from  going  on,  by  feme  Doubts 
arifing  among  ourfclvcs  concerning  our  Power  fo  to  a<£t  and  proceed  : 

For  that  tne  Court  of  Convocation  beiog  Final,  or  the  laft  Refort, 
from  which  no  Appeal  is  provided  by  the  Statute  made  in  the  25th  Year 
of  Henry  the  Eighth,  Chap.  19.  it  may  feem  to  be  doubtful  how  far  a 
Profecution,  without  Appeal  to  the  Crown,  will  be  confident  with  the 
Statute  made  in  the  firft  Year  of  Queen  Elizabeth , Chap.  1.  Seth}.  17. 
whereby  all  Jurifdi&ion,  and  particularly  for  Reformation  of  Error  , 
Hercfies,  and  Schifms,  is  united  and  annex’d  to  the  Imperial  Crown  of 
this  Realm  ; and  alfo  how  far  it  will  be  confident  with  the  Statute  of 
Appeals,  made  in  the  25th  Year  of  Henry  VIII.  Chop.  19.  which,  in  I 
the  Courfe  of  the  Appeals  directed  to  be  henceforth  made,  doth  not  men- 
tion Convocation.  May  it  pleafe  Your  moft  gracious  Majefty,  out  of 
Your  known  Zeal  for  the  Honour  of  God,  and  the  Good  of  his  Church, 
to  lay  this  Cafe  before  Your  Reverend  Judges,  and  others  whom  Your 
Majefty  in  Your  Wifdom  fhall  think  fit,  for  their  Opinion,  How  far  the 
Convocation,  as  the  Law  now  (lands,  may  proceed  in  Examining,  Cen- 
furing,  and  Condemning  fuch  Tenets  as  arc  declared  to  be  Herefy  by  the 
Laws  of  this  Realm ; together  with  the  Authors  and  Maintained  of 
them. 


[Upon  tbit  Addrefs  to  the  Queen,  Her  Majefty  was  pleafed  to  refer  the 
whole  to  the  Twelve  Judges,  and  to  her  Attorney  and  Solicitor-General 3 
who  being  fevcralTimts  affembled  together,  and  debating  the  Matter , 
came  to  the  fellawing  Reflations.] 

To  the  Queen’s  moft  Excellent  Majefty. 


May  it  pleafe  Tour  Majefty , 

TN  humble  Obedience  to  Your  Majcfty’s  Royal  Command,  fignified  to 
X Your  Judges  by  the  Right  Honourable  the  Lord -keeper ; We  whofe 
Names  are  fubfcribcd  have  confidered  the  Qucftions  mentioned  in  the 
Addrefs  hereunto  annexed,  and  are  humbly  of  Opinion,  That  fince  the 
Statute  of  23d  of  Henry  VIJI.  again!!  Citing  out  of  the  Diocefe,  and 
thofc  Statutes  of  the  24th  and  25th  Years  of  the  fame  Reign,  touching 
Appeals  and  as  the  Law  now  Hands,  the  Convocation  hath  not  any  Junl- 
didion  originally  to  cite  before  them  any  Perfon  for  Herefy,  or  any  other 
Spiritual  Offence,  which  according  to  the  Laud  of  the  Realm  may  be 
cited  ccnfured,  and  punifhed  in  tne  refpcaive  Ecclcfiaftical  Courts  or 
Turifdiaions  of  the  Archbifhops,  Bilbops,  and  other  Ordinaries ; who, 
vns  conceive,  have  the  proper  Judicature  in  thofc  Cafes ; and  Irom  whom 
-nd  whofe  Courts  the  Parties  accufed  may  have  their  Appeals ; the  laft 
Refort  wherein  is  lodged  in  the  Crown.  Ln  which  Statute  for  Citing  out 
of  the  Diocefe,  and  in  the  others,  as  far  as  relates  to  Appeals  for  fuch 
Offences  no  Notice  is  taken  of  the  Convocation,  either  as  to  Jurifdi&ion, 
or  Appeals.  Nor  doth  it  any  way  appear  io  us  in  whom  the  pretended 
iudiciary  Power  of  a Convocation,  either  before  or  fince  the  faid  Statutes, 
fif  anv  fuch  they  ever  had)  refided  j whether  in  the  whole  Body  of  the 
Convocation,  or  in  Part.  But  it  is  plain  by  the  firft  Statute,  That  the 


Archbifhop’s  Jurifdidlion,  even  in  Cafe  of  Herefy,  is  bounded  fo  that  he 
cannot  proceed  againft  fuch  Offenders  within  any  other  Diocefe  than  his 
own,  without  the  Confcnt,  or  in  the  Default  of  the  Dioccfan  Bifhops. 
All  which  Statutes  being  made  for  the  Eafc  and  Benefit  of  the  Subjects, 
they  cannot,  as  wc  humbly  conceive,  be  deprived  of  the  Benefit  of  them 
by  any  Pretence  of  Jurifdi&ion  in  the  Convocation  3 from  which  we  can- 
not find  or  be  inform'd  of  any  Inftanceof  Appeal.  Nor  have  any  Judicial 
Precedents  or  Authorities  for  Convening  or  Cenfiifmg  of  fuch  Offenders 
in  any  Convocation  fince  thofc  Statutes,  or  the  Reformation  (which  is 
now  near  1S0  Years),  appear’d  unto  us.  And  if  fuch  Power  would  be 
allow’d  to  the  Convocation,  wc  conceive  it  would  invade  the  ordinary  Ju- 
rifdiaion  of  the  Archbifhops  and  Bifhops;  which  we  conceive  are  pre- 
ferved  by  the  A£tof  Parliament  made  in  the  17th  Year  of  the  Reign  of  his 
late  Majefty  Kin  a Charles  the  Firft,  Chap.  11.  and  by  another  made  in 
the  13th  Year  o!  King  Charles  the  Second,  Chap.  12.  and  by  the  A£t 
made  the  29th  Car.  II.  Chap.  9.  which  took  away  the  Writ  De  Heretic a 
Comburendo  ; in  none  of  which  any  Mention  is  made  of  the  Convocation. 
And  by  the  Bill  of  Rights,  1 Will.  & Mar.  It  is  enabled,  That  the  Com- 
mi/fion  for  erecting  the  late  Court  of  Commiffion  for  Ecclcfiaftical  Caufcs, 
and  all  other  Commiffions  and  Courts  of  like  Nature,  are  illegal  and  per- 
nicious. But  wc  conceive  that  Heretical  Tenets  and  Opinions  may  be 
examined  and  condemn'd  in  Convocation,  authorized  by  Royal  Licence, 
without  convening  the  Authors  or  Maintained  of  them".  All  which  we 
moft  humbly  fubmit  to  Your  Royal  Majcfty’s  Great  Wifdom. 


May  5/A,  1 71 1. 


Edw.  Ward, 
Robert  Dormer , 


Jo.  Blencowe, 
S.  Lovett. 


The  other  Paper  here  follows. 


May  it  pleafe  Voter  Majefty , 

TN  Obedience  to  Your  Mak-fty’s  Commands,  fignified  to  us  by  the  Right 
A Honourable  the  Lord-Keeper  of  the  Great  Seal,  in  relation  to  the 
Humble  Addrefs  of  the  Archbilbop  and  Bifhops  oT  the  Province  of  Canter- 
bury, in  Convocation  aiiemblcd,  hereunto  annex’d ; We  whofe  Names 
are  hereunto  fubfcribcd,  have  taken  into  Confideration  the  Doubts  and 
Qucftions  therein  ftated. 

And  after  Conference  with  the  reft  of  the  Judges,  We  are  humbly  of 
Opinion,  that  of  Common  Right  there  lies  an  Appeal  from  all  Eccle- 
fiaftical  Courts  in  England  to  Your  Majefty,  in  virtue  of  Your  Supremacy 
in  Ecclefiaftical  Affairs,  whether  the  fame  be  given  by  exprefs  Words  of 
any  Acft  of  Parliament,  or  not:  And  that  no  Ail  of  Parliament  has  taken 
the  fame  away.  And  confcrjucntly,  that  a Profecution  in  Convocation, 
not  excluding  an  Appeal  to  Y'our  Majefty,  is  not  inconfiftent  with  the 
I Statute  of  1 Eliz.  Chap.  1.  but  referves  the  Supremacy  entire. 

As  to  the  Queftion  propofed  in  the  faid  Addrefs,  How  far  the  Convoca- 
tion, as  the  Law  now  ftands,  may  proceed  in  Examining,  Cenfuring, 
and  Condemning  fuch  Tenets  as  are  declared  to  be  Herefy  by  the  Laws 
of  this  Realm,  together  with  the  Authors  and  Maintainors  of  them,  we 
underftand  it  to  import  only  thefe  two  things  : Whether  a JurifdidHorc 
to  Examine,  Cenfurc,  and  Condemn  fuch  1 cnett,  and  the  Authors  and 
Maintained  thereof,  could  ever  be  exercifed  in  Convocation  ? And  if  it 
could.  Whether  it  be  taken  away  by  anv  A3  of  Parliament? 

And  We  humbly  la y before  Your  Majefty,  That  all  our  Law-Books 
that  fpeak  of  this  SubjcS,  mentioning  a Jurifdidtion  in  Matters  of  He- 
refy, and  Condemnation  of  Hereticks,  as  proper  to  be  exercifed  in  Con- 
vocation, both  before  2nd  fincc  the  Ads  of  Parliament  mention’d  in  the 
Addrefs ; and  none  of  them,  that  wc  find,  making  any  Doubt  thereof  } 
and  we  obferve  nothing  in  thofc,  or  any  other  Acts  of  Parliament,  that  we 
think  has  taken  it  away  3 Wc  are  humbly  of  Opinion,  That  fuch  Jurif- 
didtion,  as  the  Law  now  ftands,  may  be  exercifed  in  Convocation. 

But  this  being  a Matter  which,  upon  Application  for  a Prohibition, 
on  behalf  of  the  Perfons  who  (hall  be  profecutcd,  may  come  in  Judgment 
before  fuch  of  us  as  have  the  Honour  to  ferve  Your  Majefty  in  Places  of 
Judicature;  we  defire  to  be  underftcod  to  give  our  prefent  thoughts  with 
a Refervc  of  an  entire  Freedom  of  altering  our  Opinions,  in  cafe  any 
Records,  or  Proceedings,  which  we  are  now  Strangers  to,  lhaJI  be  laid 
before  us,  or  any  new  Confederations  which  have  not  occurred  to  us, 
be^ffjjgefted  by  the  Parties,  or  their  Counfel,  to  convince  us  of  our 

T.  Par  her,  L.  Powys,  Rs.  Price,  E.  Northey,  T.  Trevor , T.  Bury, 

R.  Eyre,  Ro.  Raymond,  J.Pewet , R.  Tracy. 


NUMBER 
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NUMBER  XXXVIII. 

A Declaration,  f^ned  by  Archibald  Hutcheson,  Efq.  and  given  to  feveral  of  bis  Acquaintances 
feon  after  be  had  perufed  the  Examination  of  Christopher  Laver,  in  the  Appendix  to  the  Report 
of  the  Secret  Committee  ; in  which  Layer  has  made  Mention  of  his  Name,  as  one  o/'Burford’j  Club, 
which  the  faid  Laver,  in  bis  Examination,  faith,  he  was  told  by  one  Plunxet  *. 

March  4,  1722-3.  The  Declaration  of  William  Earl  Cowpcr  ; fhewing,  That  tht  Matters  con- 
tained in  fame  Hcar-fays,  relating  to  him,  tit  the  Examinations  of  Ckriito- 

HA  VING  read  Part  of  the  Examination  of  Layer,  of  the  19th  of  pher  Layer,  are falfe  and grsundlcfs. 

Januat y,  and  4th  of  February  bfi,  in  the  Appendix  to  the  Report  March  20,  1 722-3. 

of  the  Secret  Committee;  in  which  Layer  is  mentioned  to  have  laid,  'T'HOUGH  Hear-fay  does  notaffedt  anyone,  either  in  Law  or  Rcaiun, 
that  one  Flur.bet  tolJ  him,  as  explaining  what  was  meant  by  Burjcrd’s  A yet  it  deferves  Contradiction,  where  the  Truth  will  bcar  it,  efpcdally 

Club,  That  Lord  Orrery  was  Chairman,  and  that  this  Club  met  monthly,  if  printed  : And  therefore,  finding  that  Layer,  in  his  Examinations  of 

at  one  another's  Houles,  xs  Layer  thought ; and  that  Plur.ket  told  him,  That  the  iqth  of  Jan.  and  4th  of  Feb.  laft,  hath  faid,  That  one  Pbatktt  told 
there  were  eight  other  Lords,  and  fix  Commoners  (whofe  Names  he  men-  him  (as  explaining  what  was  meant  by  Burford’ s Club),  That  Lord  Or- 
tions,  and  mine  as  one  of  them),  of  that  Club  : I do  hereby  declare,  upon  rery  was  Chairman  ; and  that  Lord  Cosvper,  and  feven  other  Lords,  and 
the  Honour  of  a Gentleman,  That  I do  not  know,  or  believe,  that  there  fix  Commoners  named,  were  of  that  Club;  and  that  this  Club  met 
was  a Club,  or  Meeting,  of  any  of  the  Lords  or  Gentlemen  mentioned  monthly,  as  he.  Layer , thought,  at  one  another’s  Houfes ; and  not  doubr- 
in  the  faid  Examination  ; nor  have  1 ever  heard  of  any  Meeting  where  ing  but  my  Averment  will  be  believed  before  any  Hear-lay,  efpecially 
Lord  Orrery  was  prefent,  except  that  which  was  carried  on  in  the  two  from  one  in  Layer’s  fad  Circumftances : I do  hereby  declare  and  affirm 

laft  Seffions  of  Parliament,  when  Lord  Orrery,  and  feveral  Lords  and  upon  my  Honour,  That  I do  not  know,  or  believe,  and  never  heard,  b:- 

Gcntlcmcn  (not  mentioned  in  Layers  Examination),  met  weekly,  and  fore  the  faid  Examinations  were  talked  of,  that  there  was  any  fuch  Club, 

I believe,  with  great  Innocence,  dined  at  one  another's  Houfes.  And  or  Meeting  : That  as  to  three  of  the  Commoners  named,  vie.  Sir  Henry 
I do  further  affirm.  That  even  on  accidental  Vifits,  I have  fcldom  Goring,  Mr.  Dawkins,  and  Mr . Shippen,  I do  not  know  them  fo  much  as 
met  together  any  two  of  the  Lords  and  Commoners  fo  mentioned  in  by  Sight;  and  as  for  two  of  the  remaining  three  Common-.rs,  viz.  Sir 
Layer  ° Examination  : That  there  are  two  of  thefc  Commoners  (Sir  ConJIantine  Phipps,  and  General  IVcLb,  I have  not  been  in  their,  or  either 
Henry  Goring,  and  Mr.  Dawkitv),  whofe  Faces  I do  not  know;  and  of  their  Companies,  at  any  Time  within  (ixteen  Years  laft  part:  And  as 
two  others  (General  IVebb,  and  Sir  Corf! amine  Phipps ),  between  whom  to  the  Lords,  1 never  met  them,  or  any  of  them,  but  cither  accidentally 
and  me  there  has  not  been,  for  fifteen  Years  laft  pad,  the  Intercourfe  on  Vifits  of  Ceremony,  or  in  the  Time  of  Parliament,  and  that  with  other 
even  of  ceremonial  Vifits;  and  between  me  anil  the  fifth  Com-  Lords,  on  the  Bufincfs  of  Parliament  only ; And  as  for  one  of  the  faid 
moner  (Mr.  Shippers),  but  very  feldom : That  there  are  three  of  Commoners,  whom  I am  acquainted  with,  viz.  Mr.  HuUbefon,  I never 
thofe  Loids,  ( SiatfJa’.t , Craven,  Gower,)  with  whom  I have  very  little  once  was  at  any  Meeting  with  him  together  with  any  of  the  laid  Lords  or 
Acquaintance  ; a fourth,  (Lord  Bmgley)  whom  I have  never  met  any  Commoners.  And  whereas  Layer,  in  his  Examination  of  tile  19th  of 
where,  but  in  Vifits  toothers,  or  in  publick  Places ; and  a fifth,  (the  September  laft,  faid.  That  Lord  Orrery  told  him,  that  Lord  Cowpcr  told 
Bifhop  of  Rocheflu  ) in  whofe  Company  1 have  been  but  twice  in  three  him  (Lord  Orrery),  chat  200  Tories,  and  90  Grumblctonians,  would 
Year’s  Time.  1 mention  this,  to  ilicw  the  notorious  Falftiood  a( Layer's  try  their  laft  Elfort  in  theHoufcof  Commons : And  in  another  Examina- 
Hear-fay  Evidence  of  Burforefs  Club  -,  an  Appellation  I never  heard  tion,  of  the  21ft  Day  of  the  fame  Month,  Layer  repeats  the  fame,  except 
of.  till  fome  Time  after  the  Appointment  of  the  Secret  Committee.  that  he  ufeth  the  Words,  Angry  JVbige,  inftcad  of  the  Word  Grumbleto- 

niaets : I do  hereby  declare  and  affirm  upon  my  Honour,  That  I never  faid 
Arch.  Hutcheson.  fo  to  Lord  Orrery,  nor  to  that  Effect,  nor  any  Thing  like  it:  And  I do 
therefore  verily  believe.  That  Lord  Orrery  never  faid  that  1 did. 

Cowper. 


NUMBER  XXXIX. 


Upon  the  Trial  of  a PEER- f-. 

THERE  is  to  be  a Commiffion  under  the  Great  Seal,  conftituting  High-Steward’s  Houfc,  and  are  to  wait  on  him  above  Stairs,  or  where  he 

a Lord  High-Steward  for  that  Occalion.  pleafes  to  receive  them.  Garter  being  in  his  Coat  of  Arms,  the  Illack- 

If  the  Great  Seal  be  then  in  Commiffion,  a Speaker  of  the  Rod  having  the  White-Staff,  and  the  Serjeant  at  Arms  bearing  his  Mace, 

Houfe  of  Peers  is  to  be  appointed  by  fpccial  Commiffion.  where  they  all  have  a Collation. 

Th-  King's  Writ  of  Certiorari  is  to  be  dircifted  to  the  Commiffioners  The  Lord  High-Steward  is  to  be  called  His  Grace  upon  this  Occafion, 
of  Oyer  and  Terminer,  for  Middlefex,  to  remove  the  lndi&nent  found  be-  during  the  T. rial. 

fore  them  againft  the  Pulbner.  After  a fhon  Stay,  His  Grace  the  Lord  High-Steward  comes  down  to 

The  Return  whereof,  with  the  Record  of  the  Indictment,  is  to  men-  his  Coach  thus  : 
tion  the  Time  of  the  Iuqucll  of  the  Grand  Jury,  and  when  the  Faft  was  His  Grace’s  Gentlemen,  Two  and  Two,  bare -headed, 
committed.  Serjeant  at  Arms,  and  Seal-Bearer  (if  the  Lord  High-Steward  be 

A Precept  is  to  be  dire£led  to  the  chief  Governor  of  the  Tower,  to  bring  Lord-Chancdlor,  or  Lord-Keeper),  both  bare-headed,  one  with  the 
bis  Prifoner  to  the  Court.  Mace,  the  other  with  the  Purfc. 

If  the  Trial  be  by  fpccial  Commiffion,  a Sheriff  is  to  be  appointed  to  r he  Black-Rod  with  the  Lord  High-Steward’s  Staff,  and  Garter  King 

ftrnimon  the  Lords  the  'Fryers,  and  to  do  other  Services,  who  is  to  have  of  Arms  on  bis  right  Hand,  both  bare-headed. 

a white  Wand.  Then  his  Grace  the  Lord  High-Steward,  in  his  ufual  Habit  (unlefs 

The  Lord  Chamberlain  of  the  Iioufhold  (or,  in  his  Abfcncc,  the  Vice-  he  be  Lord-Chancellor  or  Lord-Keeper,  and  then  in  his  rich  Gown,  his 
Chamberlain),  is  to  know  when  his  Majefty  will  be  attended  for  recciv-  Train  borne),  followed  by  the  Chief- Jufticcs  and  judges. 
int»  the  Lord  High-Steward’s  Staff,  and  delivering  it  to  the  Officers,  who  His  Grace’s  Gentlemen,  to  the  N umber  of  Eight,  T welve,  or  Sixteen, 

are  to  prefent  it  to  the  High-Steward  and  is  to  give  Notice  (hereof  to  as  hi*  Grace  pleafes,  lirft  take  their  Coaches  without  the  Gate,  four  in  a 

Garter  King  of  Arm?,  and  to  the  yibcr  of  the  Bhurit-Rod.  Coach,  each  Coach  having  two  Horfes  only. 

Upon  this  Notice,  the  Black-Rod  is  to  provide  a White  Staff,  eight  Then  the  Lord  High-Steward  takes  his  Coach  with  fix  Horfes,  within 
or  nine  Font  long,  and  he  and  Garter  arc  to  attend  with  it  at  the  King’s  the  Court,  at  the  Fool  of  the  Stairs,  fearing  himfclf  on  the  hinder  Seat  of 

Bedchamber,  or  where  his  Majcfly  appoints,  and  to  deliver  it  to  the  Lord  the  Coach  fingly  ; Garter  (and  the  Seal-Bearer),  fitting  over-againft  his 

Chamberlain,  who  is  to  prefent  it  to  the  King  on  his  Knee ; and  Garter,  Grace  bare-headed,  the  Black-Rod  in  the  right  Hand  Boot  of  the  Coach, 

and  the  Black-Rod  in  the  Bedchamber,  or  at  the  Place  appointed,  arc  to  with  his  Grace’s  White  Staff,  and  his  Grace’s  Seijcant  at  Arms  in  the  left 

receive  it  jointly  from  the  King,  on  their  Knee,  with  his  Majefty's  Di-  Boot,  with  lm  Mace. 

rcclions  to  whom  it  is  to  be  delivered.  The  Judges  take  their  Coaches  without  the  Gate,  and  follow  his 

Hereupon,  Garter  and  Black-Rod  are  to  wait  upon  the  Lord  High-  Qrace, 

Steward,  and  to  give  him  an  Account  thereof,  and  to  know  when  he  When  the  Trial  is  by  fpecial  Commiffion,  a Mcflenger  is  to  be  fent  a 
will  pleafc  to  be  attended  to  thcTrial.  little  before,  to  acquaint  the  Lords  cheTryers,  (who  ate  to  affemblc  in. 

On  rite  Morning  of  the  Trial,  at  the  Hour  appointed  by  the  Lord  or  near  the  Houfc  of  Peers,  or  in  the  Exchequer  Chamber)  that  his 
Hwh -Steward,  the  Judges  in  their  Scarlet  Robes,  (unlefs  in  Time  of  Grace  is  coming,  in  orJcr  to  their  taking  their  Scats  in  the  Court  bsfore- 

Mourning)  together  with  Garter,  and  the  Black-Rod,  and  the  Serjeant  hand,  and  then  his  Grace  goes  direftly  to  IVtjlmittJltr-Hall,  by  the  Way 

at  Arms,  who  is  to  make  the  Proclamations,  are  to  affemblc  at  the  Lord  of  the  New  Palace-Vat d. 

• Thefe  Declarations  of  Mr.  Rutehefin,  and  Lord  Ctwprr'i,  (hould  be  read  after  (lie  Examinations  of  Layer,  in  VoL  VI.  and  after  the  Appendix  to  tic  Report  relating  to 
that  riot.  People  are  left  to  make  their  own  Obfcrvalion*  on  Layer’,  Rear-fay  Evidence. 

f Mr.  Gregory  King,  Lnncafter  H-rtlil  hiving  wrote  the  Method  of  Proceedings  upon  the  Trial  of  a Peer,  we  though;  it  not  improper  to  give  it  a Place  here,  no  fudi  Ac- 
count" bciiiu  pubfdhed  in  the  Stale  Triak. 

4 But 
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But  if  the  Trial  be  in  Parliament,  they  paft  to  the  Old  Palace-Yard, 
and  fo  up  the  Stairs,  towards  the  Houfc  of  Peers,  in  this  Order, 

Firft,  His  G race’s  Gentlemen,  Two  and  Two. 

Thai  eight  Serjeants  at  Arms,  Two  and  Two:  Thcfe  are  to  wait 
His  Grace's  Arrival  at  the  Bottom  of  the  Stairs.' 

Then  His  Grace’s  Serjeant  and  Seal-Bearer. 

Then  the  Black  Rod  and  Garter. 

Then  the  Lord  High  Steward,  follow'd  by  the  Chief  Juftices  and 
Judges. 

Fading  through  the  Painted  Chamber,  at  the  Upper  End  thereof,  the 
Lord  High  Steward's  Gentlemen  make  a Lane  for  his  Grace,  and  the 
tell  of  the  Proceeding  to  pafs  through.  The  Sen  cants  at  Arms  (all  but 
His  Grace's  Serieant)  (by  in  the  Lobby  between  the  Painted  Chamber 
and  Houfc  of  Lords,  and  beyond  them  Garter  on  the  Right  Hand,  and 
the  Black  Rod  with  the  White  Stale  on  the  Left. 

The'  peers  are  to  be  in  their  Robes,  and  His  Grace  coming  into  the 
Ilnnfe,  (and  the  Mace  being  dc  pa  fired  on  the  uppermoft  YVoolfack), 
pafles  on  to  my  Lord  Chancellor's  Room,  Or  to  His  Grace's  Chamber ; 
where,  if  the  High  Steward  be  not  Lord  Chancellor,  or  Lor J Keeper, 
His  Grace  puts  on  his  Parliament  Robes. 

Having  repofed  a while.  His  Grace  comes  into  the  Houfe  again,  and 
Prayers  begin,  after  which,  if  the  Lord  High  Steward  have  a Special 
Cnmtniffion  to  be  Speaker,  it  is  co  be  read,  and  He  is  to  take  the  Wooi- 
faefc. 

Then  the  Peers  are  to  be  called  over  by  one  of  the  Clerks  Affiftant, 
and  Notice  to  be  taken  of  all  that  are  prefent;  and  risen  the  Houfe  ad- 
journing to  IVeftmin/ler-HdH,  Garter,  by  Isis  Grace’s  Command,  fuin- 
mons  forth  the  Peers  prefent,  one  of  the  Clerks  Aftifhnt  having  marked 
a Lift  of  them,  for  Garter  to  call  them  over  by.  And  the  Proceeding  to 
We/lmlnfler-Hali  is  in  this  manner. 

His  Grace  the  Lord  High  Steward’s  Gentlemen  Attendants,  Two  and 
Two. 

The  Clerks  Afliltanr  to  the  Houfe  of  Lords,  and  Clerk  of  the  Parlia- 
ment. 

T wo  Clerks  of  the  Crown  in  the  King's  Bench,  and  Chancery,  if  there. 
The  Matters  in  Chancery. 

The  Attorney  General,  if  there. 

The  Judges,  and  Chief  iufiices. 

Peers  Elcicft  Sons,  and  Peers  Minors. 

Four  Serjeants  at  Arms,  with  their  Maces,  Two  and  Two. 

The  Yeoman  Uikcr  of  the  Houfe  of  Peel’s. 

The  Lords  Spiritual  and  Temporal,  according  to  their  Degrees  and 
Precedencies,  Two  and  Two.  Theyoungeft  Barons  firft,  all  covered. 
Four  Serjeants  at  Arms  more,  with  their  Maces,  Two  and  Two. 

His  Grace's  Serieant  at  Arms,  and  Seal-Bearer. 

The  Black  Rod,  with  His  Grace's  White  Staff,  and  Garter  King  of 
Arms,  in  his  Coat  of  Arms,  on  the  Right. 

The  Lord  High  Steward  of  England  alone,  covered. 

His  Royal  Highnefs  the  Prince  of  W ale?,  if  prefent. 

Thus  they  pafs  through  the  Painted  Chamber,  Court  of  Requetts,  and  ' 
Part  of  the  Court  of  Wards,  through  a Door  between  the  Court  of  Chan- 
cery and  King’s  Bench,  into  the  Court  in  Wtjlminjltr-Hall,  where  the 
Peers  go  to  their  Scats  as  in  the  Houfe  of  Lords. 

The  Lord  Steward's  Gentlemen  go  to  the  further  Side  of  the  Throne, 
on  the  Left  Hand. 

The  Noblemen’s  Eldeft  Sons,  and  Peers  Minors,  ftand  on  the  Right 
Side  the  Lord  High  Steward's  Chair. 

The  Clerk  of  the  Parliament,  and  Clerks  Affiftant,  go  to  their  Table. 
The  Black  Rod  and  Garter  come  before  the  Throne,  make  their  Obei- 
fancc,  and  ftand  by,  whilft  the  Lord  High  Steward  docs  the  like  ; whence 
His  Grace,  attended  by  all  the  Serjeants  at  Arms,  and  the  Black  Rod  and 
Garter  having  faluted  the  Peers,  repairs  to  the  Wool  fact,  and  His 
Grace's  Serieant  at  Arms  goes  to  the  End  of  the  Clerk’s  Table. 

His  Grace  taking  his  Place  on  theWoolfack,  as  Speaker  of  the  Houfe  i 
of  Peers,  the  Lords  being  fcated  on  their  Benches,  and  the  Judges  and 
Matters  in  Chancery  below  on  their  Seats,  Garter  and  the  Seal-Bearer 
ftand  on  His  Grace’s  Right  Hand,  and  the  Black  Rod  on  the  Left,  and  the 
Eight  Serjeants  at  Arms  ftand  on  each  Side  more  behind. 

The  Two  Clerks  of  the  Crown  are  to  be  ready  at  the  Clerk’s  Table, 
and  to  ftand  before  it;  and  the  Clerk  of  the  Crown  in  Chancery,  having 
the  King’s  Commifiion  to  His  Grace  in  his  Hand,  they  both  make  three 
Reverences  to  His  Grace,  and  at  the  third  Reverence  coming  up  before  the 
Woolfack,  they  both  kneel  down,  and  the  Clerk  of  the  Crown  in  Chancery, 
on  his  Knee,  prefents  the  CoramiiTion  to  His  Grace,  who  delivers  it  to  , 
the  Clerk  of  the  Crown  of  the  King’s  Bench,  and  they  with  three  Rc-  | 
verences  returning  to  the  Clerk’s  Table,  the  Clerk  of  the  Crown  in  the 
King’s  Bench,  direfis  His  Grace’s  Serjeant  at  Arms  (after  Uric*  crying, 
O Yes ) to  make  Proclamation  of  Silence,  which  he  is  to  do  with  his 
Mace  on  his  Shoulder;  the  faid  Clerk  of  the  Crown  of  the  King’s  Bench, 
dictating  the  Proclamation  to  the  Serjeant,  and  then  opening  the  Com- 
nriffion,  reads  it. 

His  Grace,  and  the  Lords,  ftand  up  uncovered,  whilft  the  Commiman 
is  reading,  which  His  Grace  is  to  mind  the  Lords  that  they  do. 

The  Commiffion  being  read,  and  His  Grace  bowing,  and  fitting  down 
again,  Garter,  and  the  Black  Rod,  with  three  Reverences  jointly,  pre- 
fent the  White  Staff  on  their  Knees  to  His  Grace;  and  thereupon  being 
fully  invefted  in  his  Office,  His  Grace,  withahe  White  Staff  in  his  Hand, 
removes  from  the  Woolfack  to  his  Chair,  placed  for  him  on  an  Afeenc 
before  the  uppermoft  Step  of  the  Throne,  or  State,  attended  by  Garter,  the 
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Black  Rod,  and  the  Serjeants  at  Arms,  and  there  fits  down,  the  Seal- 
Bearer  laying  the  Purfe  on  a 6 tool  on  the  Left. 

Then  Proclamation  is  to  be  made  for  all  Pcrfons  but  the  Peers  to  be 
uncovered. 

Then  the  King’s  Writ  of  Certicrari  to  remove  the  Iridic: men:,  with 
the  Return  thereof,  and  the  Record  of  the  Indictment,  is  to  be  read  by 
the  Clerk  of  the  Crown  in  the  King's  Bench. 

Then  the  faid  Clerk  of  the  Crown  directs  the  Serjeant  at  Arms  to  make 
Proclamation  for  the  Chief  Governor  of  the  Tower  of  Linden  to  return 
the  Precept  to  him  directed,  with  the  Body  of  the  Prifonsr,  into  Courr. 

Whercupon  the  Governor,  or  DejW  ty-Go  vernor , brings  the  Prifwier 
to  the  Bar,  the  Axe  being  carried  before  him  by  the  Gentleman- jailor  of 
the  Tewer,  who  is  to  ftand  with  it  at  the  Bar,  on  the  Right  Hand  of  the 
Prifoner,  turning  the  Edge  from  him. 

The  Prifoner,  at  his  Approach  to  the  Bar,  is  to  make  three  Reverences, 
one  to  His  Grace  the  Lord  High  S’-eward,  the  other  two  u>  the  Peers  o:i 
each  Hand,  and  His  Grace  and  all  die  Peers  arc  to  return  the  Salure  to 
him.  And  the  Black  Rod  is  to  mmd  the  Prifoner  that  lie  kneel,  'till 
His  Grace  bids  him  arifc,  in  cafe.the  Prifoner  do  it  not  of  himfclf.  . 

His  Grace,  the  Lord  High  Steward  (that  hemav  the  better  hear,  and 
be  heard)  may,  with  Leave  of  the  Peers,  come  down  upon  the  Wool- 
fack,  and  may  deliver  his  White  Staff  to  the  Black  Rod,  who  is  to  hoi  J 
it  by  him  upright.  And  then  the  Serjeaats  at  Arms  may  uuflloii!  J=C 
their  Maces. 

Then  His  Grace  may  give  fuch  Direflions  to  the  Prifuner,  and  to  th~ 
Counfel  at  the  Bar,  as  he  thinks  convenient,  touching  the  Trial;  and 
then  may  addrefs  himfclf  more  particularly  to  the  Prifoner,  touching  the 
Crime  for  which  he  (lands  Indicted. 

After  which,  the  Clerk  of  the  Crown,  by  His  Grace's  Command,  i* 
to  read  the  Indiflmenr,  to  which  the  Prifoner  is  to  plead,  and  (if  he  plead 
Not  Guilty)  is  to  put  himfclf  on  his  Trial  by  God  and  his  Peers. 

Then  the  Judges,  with  Confent  of  the  Peers,  « the  Motion  of  His 
Grace  the  Lord-nigh  Steward,  may  put  on  their  Caps. 

And  Proclamation  being  made  for  the  King's  Evidence  to  come  torth, 
the  King’s  Counfel,  by  His  Grace's  Direction,  arc  to  begin  to  open  the 
Indi&ment,  and  to  proceed  to  the  Trial. 

If  any  Qucftion,  arife  during  the  Trial,  that  the  Lords  arc  minded  ro 
debate  in  their  own  Houfe,  the  Court  is  to  be  adjourned  by  His  Grace 
the  Lord  High  Steward  to  the  Houfc  of  Peers ; and  the  Manner  of  going 
thither,  and  returning  again  to  the  Court,  is  to  be  much  in  the  l ime  Order 
as  at  the  firft  coming  into  the  Court ; His  Grace  carrying  his  White  Staff 
to  the  Door  of  the  Houfe  of  Lords,  und  there  delivering  it  to  the  Black 
Rod  to  bold,  'till  the  Court  return. 

Upon  any  Intervals  during  the  Trial,  the  Lord  High  Steward  may 
have  Wine  and  Bifkets  piclented  him  on  the  Knee  -,  and  the  Judges  and 
Officers  attending,  may  alfo  have  Wine  and  Bifkets. 

If  the  Trial  iaft  more  Day  s than  one,  the  Bilhops  are  at  their  tleaion 
whether  they  will  be  prefent  after  the  firft  Day. 

Every  Day  during  the  Trial,  the  Lord  High  Steward  is  to  be  attended 
to  his  Houfc  by  Garter  and  the  Black  Rod,  lie.  as  he  came  at  firft  j 
favc  that  the  Judges  do  not  attend  His  Grace  Home:  And  that  if  His 
Grace  have  four  Coaches  of  Attendants,  two  of  them  go  before  him,  and 
two  of  them  after  him.  And  Garter,  the  Black  Rod,  and  Serjeant,  every 
Evening  during  the  Trial  (after  the  Black  Rod  has  delivered  the  White 
Staff  to  His  Grace,  at  the  alighting  our  of  his  Coach)  attend  His  Grace 
upStairs,  Hi  & Grace  entertaining  them  at-his  own  Tabic  at  Supper, 
each  Day  of  the  Trial. 

But  every  Morning  during  the  Trial  (if  it  !aft  more  than  one  Day), 
rhe  Judges,  with  Garter,  the  Seal- Bearer,  the  Black  Rod,  and  Set  jam, 
attend  His  Grace  at  his  Houfc,  and  thence  to  the  Houfc  of  Lord:-,  (to 
which  Place  the  Court  is  always  adjourned  every  Night)  as  on  th:  firft 
Day,  the  Black  Rod  delivering  the  Staff  to  Hit  Grace  at  the  Font  of  tha 
Steps  going  up  to  the  Houfe  of  Lords,  and  receiving  it  again  Bom  His 
Grace  at  the  Door  of  the  Houfe  of  Lords, 

The  Trial  being  over  (which  fomefimes  lafts  four  or  five  Days),  the 
Prifoner  being  withdrawn.  His  Grace  the  Lord  High  Steward  is  to  put  the 
Qucftion,  Whether  the  Prifoner  is  Guilty  of  the  Crime  whereof  he  Hands 
Indi3cd,  or  Not  Guilty  ? Afking  the  Lords  fcvcrally,  beginning  with  the 
oungeli  Baron,  am!  writing  down  their  Aufwers  ; and  laftly  delivering 
is  own  Opinion.  Every  Peer  upon  pronouncing  his  Judgmenr,  (landing 
up  uncovered,  and  laying  his  Right  Hand  on  his  Brcaft,  and  faying. 
Guilty  (or  Not  Guilty),  upon  my  Honour. 

Then  His  Grace  is  to  declare  to  the  Peers  how  many  have  pronounced 
the  Prifoner  Guilty,  and  how  many  not  Guilty. 

After  which,  the  Prifoner  being  again  brought  to  the  Bar,  and  Procla- 
mation made  for  Silence,  His  Grace  declares  to  the  Prifonrr  ihc  Judgment 
of  the  Peers,  and  then  commands  Proclamation  for  diffolving  the  Coni  - 
million. 

The  Proclamation  ended.  His  Grace  Hands  up,  and  having  received 
the  White  Staff  from  Garter  apd  the  Black  Rod  jointly,  (as  His  Grace 
always  docs,  when  he  receives  in  Court)  His  Grace  holding  the  White 
Staff  in  both  his  Hands,  breaks  it  in  two,  and  fodiffolves  the  Com- 
miffiou. 

Then  the  Lord  Chancellor,  or  Speaker,  demands  the  Pleafore  of  the 
Peers,  whether  they  will  then  adjourn  to  the  Houfe  of  Lords  ; and  if  fo, 
then  they  return  thither  in  the  former  Order  (except  as  to  the  White 
Staff).  But  if  they  do  not  adjourn  thither  at  that  Time,  Garter,  and  the 
i Black  Rod,  attend  the  Lord  High  Steward  to  his  Coach,  and  fo  to  his 
I Houfe,  and  then  the  Seal-Bearer  and  Black  Rod  change  Places, 
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